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COURT  RULES. 


SUPBEICE  COUItT  OF  TEXAS. 


Prescribing  a  Course  of  Study  and  Regulations  Ooveming  the  Mode 
of  Examination  for  Admijuion  to  the  Bar. 


In  pursuance  of  an  act  of  the  Twenty- 
Eighth  Legislature  entitled  "An  act  to  pro- 
Tide  tar  and  regulate  the  granting  of  license 
to  practice  as  attorney  and  counselkM?  at  law 
in  all  the  courts  of  the  state  of  Texas  and 
to  repeal  all  laws  and  ports  of  laws  in  con- 
flict therewith,"  approved  March  19,  1903, 
we,  the  nnderslgned.  Chief  Justice  and  Aaao 
date  Justice  of  the  Supreme  Court  of  the 
state  of  Texas,  do  hereby  prescribe  the  fol- 
lowing course  of  study  to  be  punmed  as  a 
condltioD  to  admission  to  the  bar.  and  the 
following  rules  to  govern  the  Board  of  Legal 
Examiners  in  examining  applicants  as  requir- 
ed by  that  act: 

I. 

ElemeiitB  (tf  the  Cunmon  Law. 
Bladotwie's  Oommentarles,  Vols.  1,  2  and  8. 

11. 

Real  Property. 

Tiedeman  or  Kent,  Vol.  4. 

Revised  Statutes,  Title  XX,  "ConTeyances": 

Title  LXin,  ''Laodlorfi  and  Tenant^';  Title 

CX,  "Wllto." 

in. 

Contract* 

1.  ADMm  or  Otark. 

2.  Salea— Tiffany. 

3.  Bills  and  Notes— BUc^ow,  Dsadel  or  Story. 

Revised  Statutes,  mtle  XIII,  "Bills. 
Notes  and  Other  Written  Instruments"; 
TiUe  I;XXXIV,  "Prlndpal  and  Surety." 

4.  Oarriers— Hntchhwn.  Revised  Statutes.  Ti- 

tle XIV,  "Oarriers." 

5.  Partnershli^Mediem. 

6.  CoTp(»«tl<Hi8— Clark. 

7.  Agency^tOTy. 

8.  Rerised  Statutes,  Title  L,  "Frauds  and 

Fxandvient  Conveyances." 

IV. 
Torta. 

1.  -  Cooley. 

2.  Revised  Statutes,  l^tle  LVII,  "Injuries  Re- 

sulting in  Death";  Revised  Statutes,  Ti- 
tle XCIV,  Chapter  12b  (Sayleg),  "Eall- 
roads." 
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V. 

Equity  Jurlsimideicsb 

1.  Btspham  or  Batoa 

2.  Revised  Statutes,  TMe  LVI,  "Injunction." 

VI. 

Pleading,  Practice  and  Evidence. 

1.  Townes'  Pleading. 

2.  Stwy's  Equity  Pleading;  Revised  Statutes, 

Title  X,  "Attachment  and  Garnishment" ; 
TiUe  XXVII.  "Courts-Supreme,  of  Civ- 
il Appeals  and  Criminal  Appealed';  Ti- 
tle XXVIII,  "Courts-District"  >  Title 
XXIX,  "Courts— County";  TiUe  XXX, 
"Courts— District  and  County— Practice 
In";  TlUe  XXXIII.  "Courts— Justices" ; 
Title  C,  "Sequestration";  Title  CVI, 
"Trespass  to  Try  Title";  Title  OVII, 
"Trial  of  Right  of  Property." 
S.  Greraileaf  s  Evidence,  especially  Vol.  1. 

4.  Revised  Statutes.  Title  XL,  "Evidence, 

with  Sayles'  Notes." 

5.  Revised  Statutes,  Title  LXVII,  "Limita- 

tions." 

6.  Revised  Statutes,  Title  XCIII,  "Quo  War- 

ranto." 

7.  Rules  of  the  Supreme  Court  for  the  govern- 

ment of  that  court,  the  Court  of  Crlmloal 
.^peals,  the  Courts  of  Civil  Appeals  and 
the  trial  courts. 

VII. 

Domestic  RelatifHU  and  Administration  of 
Decedmttf  Estates. 

2  Koit^B  Commentaries,  Zjectnres  XXVIII, 
XXIX.  XXX,  XXXI  and  XXXH;  Revised 
Statutes,  Title  LV,  "Husband  and  Wife"; 
Revised  Statutes,  Chaptws  1.  4,  8,  9,  10. 
12,  14,  18  of  Title  LI,  "Guardian  and 
Ward";  . Revised  Statutes.  Articles  1867, 
1869  and  1879  of  Chapter  8,  and  Chapters 
4,  6,  U,  12,  14,  17,  18,  19,  20,  22,  23,  25. 
26,  28,  of  Title  XXXIX,  "Estates  of  Dece- 
dents"; Revised  Statutes,  Title  XXXV, 
"Descent  and  Distribution." 

VIII. 

Constitutional  and  Statutory  Law. 

1.  Cooley'a  El«nents  of  Constitutional  Law. 

2.  Cooley's  Constitutional  Limitations. 
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3.  Blstuv  cm  Qie  Written  Iawi. 

4.  C3onBtltntlon  of  the  United  States. 
0.  Constitution  of  Texas. 

0.  Rerlsed  Statutes,  Title  LXIT,  "Laws." 

and  Final  Title,  ''General  FroTiBlons.*' 

IX 

Criminal  Law. 

1.  4  Vol.  of  Blackstooie  or  Bishop. 

2.  Penal  Code  of  Texas. 

3.  Code  of  Criminal  Procedure. 

It  Is  recmnmoided  that  In  conneetloii  wltii 
tiie  topics  in  the  Beviaed  CItU  Statutes,  speci- 
fied aboT^  the  student  read  Batts'  or  Sayles' 
Notes;  also  White  or  Wlllson's  Notes  upon 
the  F«ial  Code  and  the  Code  of  Grlmlnal 
Procedure. 

In  prescribing  the  course  of  ataSj,  it  Is  not 
Intended  to  require  the  applicant  to  read  any 
particular  bocdc.  Any  equivalent  will  be  suf- 
flclent  Nor  Is  It  intended  to  require  a  very 
close  study  of  Ihe  statutes.  A  s^wal  ac- 
quaintance wltli  the  iHOTlBlons  iq>on  the  top- 
ics indicated  will  be  sufficient 

Bach  ot  the  dlTislons  in  the  foregoing 
course  ot  study,  numbered  from  I  to  IX,  In* 
clusire,  shall  be  deemed  a  biaodi  irlthln  the 
meaning  of  secUm  6  of  the  act  before  men- 
tioned. 

Since  BfUne  general  education  Is  necessary 


to  a  practice  of  law,  it  shall  be  tlie  dnty  of 
the  Board  of  Examiners  to  reject  any  appli- 
cant who,  in  their  oplolon,  maj  show  him- 
self so  deficient  in  that  reject  as  not  to  be 
capable  of  performing  the  duties  ot  an  attor- 
ney. 

It  Is  furUrn  ordered  that  In  addition  to 
the  certificate  ot  the  commlsslonen  court,  as 
to  the  moral  character  and  honorable  deport- 
ment of  the  f^pllcant,  the  Board  ot  Examin- 
ers shall  require  him  to  present  also  a  cwtlfl- 
cate,  ot  the  like  effect,  from  two  repnteble 
practicing  attorneys,  who  have  known  him 
for  the  preceding  six  months. 

In  cace  the  Board  tor  any  reason  shall  not 
be  satisfied  as  to  the  moral  character  of  the 
applicant,  by  the  proof  required  by  the  stat- 
ute and  the  rule,  they  may  resort  to  such 
other  evidence  or  source  of  Infbnmatitm  as 
they  may  deem  proper. 

Given  under  our  hands  at  Austin,  Texas, 
this  the  ISth  day  of  July,  1903. 

B.  R.  GAINES, 

Chltf  Justice. 
T.  J.  BROWN, 
F.  A.  WILLIAMS. 
Associate  Justices  of  the  Sniweme  Court 
of  T^as. 
A  true  copy. 
Attest: 

F.  T.  CONNBBLY,  Clerk. 
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S0PBBMB  COUNCIL  A.  L.  H.  T.  8T0BT 
et  al. 

(Sapreme  Court  of  Texas.   Jan.  21,  1904.) 

MUTUAL  BENEFIT  INSURANOB  AflSOGIATiON— 
APPUCABIUTT  OF  QBNSRAI.  IN8URANCB 
LAWS-BDRDBM  OF  PBOOF-LIABIUTT  FOR 
ATTORNBT'8  FBn  AND  DAMAGSS. 

1.  Bev.  St.  1895,  art.  SOOe,  provides  that  the 
geueral  inBurance  laws  shall  not  apply  to  mu- 
taal  relief  associatloDS  which  have  no  capital 
•tock,  and  whose  relief  funds  are  created  and 
Bustuned  br  assessments  made  opon  the  mem- 
bers, provided  that  the  principal  officer  shall 
make  an  annoal  statement  to  the  insurance  de- 
partment, etc.  Article  3071,  applicable  to  life 
insurance  companiea,  prorides  that,  where  a 
company  shall  fail  to  pay  a  loss  within  the  time 
Bpecmed,  it  shall  be  liable  for  12  per  cent.  dam> 
ages  and  reasonable  attorneys'  fees.  Beld,  that 
a  fraternal  beneficiary  corporation  created  nn- 
der  the  laws  of  a  sister  state,  whose  relief 
funds  are  created  by  assessments  on  its  mem- 
bers, which  has  sabordinate  lod^  to  which 
application  is  made  for  memberslup,  and  which 
issues  benefit  certificates,  the  amount  payable 
on  which  is  nnder  a  by-law  dei>endent  on  the 
snm  ci^lected  by  assessments,  is  within  article 
3006.  and  is  not  liable  noder  article  3071.  ex- 
cept in  case  of  failure  of  Its  principal  officer  to 
make  the  required  statement. 

2.  The  burden  of.  showing  that  a  mutual  re- 
lief association,  excepted  by  Key.  St  1895,  art 
8096^  from  the  operation  of  the  oenerai  insur- 
ance laws,  prorfded  that  Its  principal  officer 
■hall  make  an  annual  statement  to  the  insur- 
ance department  etc.  is  withdrawn  fnxn  the 
protection  of  that  article  by  a  failure  to  make 
such  statement  is  on  a  beneficiary  suing  on  a 
certificate.  ■ 

Brror  from  Court -of  CItU  Appeals  of  the 
Third  Supreme  Judicial  District 

Action  by  James  F.  Story  and  another 
against  the  Supreme  Council  American  Le- 
gion of  Honor.  Judgment  of  the  Court  of 
ClvU  Appeals  (75  S.  W.  901)  affirming  a  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
tor.  Modlfled. 

Monta  J.  Moore  and  John  L.  Terrell,  tor 
plaintiff  In  error.  Hefley,  McBrlde  ft  Watson, 
for  defendants  In  error. 

BBOWN,  J.  James  F.  Story  and  William 
A.  Story  Instituted  this  suit  against  the  Su- 
preme Council  American  Legion  of  Honor, 
hereafter  called  "Supreme  Council,"  to  re- 
coyer  from  them  the  balance  of  |3,000  claim- 
78S.W.-1 


ed  to  be  due  by  the  council  to  plaintUfs  below 
on  a  benefit  certificate  Issued  to  D.  U.  Story, 
In  which  certificate  James  F.  and  William  A. 
Story  were  named  as  beneficiaries.  The  case 
was  tried  before  the  court  without  a  Jury, 
and  the  Judge  filed  conclusions  of  fact  from 
which  we  make  the  following  condensed 
statement  and  extracts  necessary  to  the  deci- 
sion of  the  questions  presented  In  this  court; 

The  supreme  council  is  a  fraternal  bene- 
ficiary corporation  created  under  the  laws  of 
the  state  of  Massachusetts,  and  since  the 
year  1879  has  been  continuously  engaged  In 
the  business  of  issuing  policies  upon  the  lives 
of  persons  who  might  become  members  of  the 
order;  and  during  all  of  the  time  it  bad  a 
subsidiary  branch  at  Cameron,  Tex.,  known 
as  tbe  "Hercules  Chapter  No.  266."  On  the 
19th  day  of  October.  1880,  D.  M.  Story  was 
regularly  received  as  a  member  of  Chapter 
No..  266  upon  her  application  in  writing, 
which  contained  the  following  stipulation:  "1 
agree  to  make  punctual  payment  of  all  dues 
and  assessment  for  which  I  may  become  lia- 
ble, and  to  conform  in  all  respects  to  the 
laws,  rules  and  usages  of  the  order  now  In 
force,  or  which  may  hereafter  be  adopted  by 
the  same."  On  the  30tb  day  of  March,  1881, 
the  supreme  council  issued  and  delivered  to 
D.  M.  Story  its  policy  of  insurance  or  benefit 
certificate  for  f5,000  in  all  respects  like  the 
one  now  sued  upon  except  that  the  bene- 
flclaries  were  different  On  March  20, 1891,  a 
benefit  certificate  In  lien  of  the  first  issued  to 
D.  M.  Story  for  the  same  amount,  containing 
the  same  stipulations,  in  which  the  defend- 
ants In  error  were  named  as  beneficiaries, 
and  on  March  6,  1897,  another  ctftificate— the 
one  here  sued  upon— was  Issued  in. Ilea  of  the 
second  certificate  for  the  same  amount,  and 
embodying  the  same  terms.  The  certificate 
last  issued  contahied  the  following  stipula- 
tions: 

"This  is  to  certify  that  D.  M.  Story  Is  a 
companion  of  the  American  Legion  of  Honor, 
said  companion  having  made  application  for 
membership  to  Hercules  Council  No.  265,  A. 
L,  of  H.,  Instituted  and  located  at  Cameron 
in  the  State  of  Texas,  and  passed  the  requi- 
site medical  examination,  and  has  been  duly 
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Initiated  Into  said  conndl,  and  Oils  craHficate 
is  Issoed  to  said  companloa  aa  an  evidence 
of  the  facta  In  It  contained  and  as  a  statement 
of  the  contract  bating  between  said  compan- 
ion and  the  Supreme  Conndl  American  Le- 
gion of  Honor.  In  consideration  of  the  full 
compliance  with  all  the  hy-laws  of  the  Su- 
preme Council  A.  L,  of  H.  now  existing  or 
hereafter  adopted,  and  the  conditions  herein 
contained,  the  Supreme  Coundl  A.  I/,  of  H. 
hereby  agrees  to  pay  Jas.  P.  Story  and  Wm. 
A.  Story,  children,  one-half  each,  Five  Tbon- 
sand  Dollars,  upon  satisfactory  proof  of  the 
death  while  in  good  standing  upon  the  books 
of  the  Supreme  Coundl  of  the  companion 
horeln  named,  and  a  full  receipt  and  surren- 
der of  this  certificate.  Subject,  howeTer,  to 
the  conditions,  restrictions  and  limitation  fol- 
lowing: ' 

"  'First— That  all  statements  made  by  the 
companion  In  application  for  membership, 
and  all  answers  to  the  questions  contained 
in  the  medical  examination  are  In  all  respects 
true,  and  shall  be  deemed  and  taken  to  be 
express  warranties. 

"  'Second.— That  said  companion  shall  have 
paid  all  assessments  called  within  the  time 
and  in  the  manner  required  by  the  by-laws 
of  the  Supreme  Council  in  force  at  tlie  time  of 
the  Issuance  of  this  certificate  or  as  the  same 
may  be  hereafter  amended.' " 

The  certificate  was  duly  executed  and  sign- 
ed by  the  jwoper  ofiicers  of  the  council.  D. 
M.  Story  died  December  6,  1901,  and  the  ben- 
eficiaries, James  F.  Story  and  William  A. 
Story,  gave  due  notice  of  the  death,  and  made 
satisfactory  proof  according  to  the  require- 
ments of  the  by-laws  of  the  order.  D.  M. 
Story  continued  to  be  a  member  In  good 
standing  of  the  order  up  to  the  time  of  her 
death. 

At  a  meeting  of  the  sui^eme  conndl  In  the 
year  1900  the  following  by-law  was  passed: 
"  'SS.— Two  thousand  dollars  shall  be  the 
highest  amount  paid  by  the  order  on  the 
death  of  a  member  upon  any  benefit  certifi- 
cate htfetofore  or  hereafter  Issued.  This 
sum  shall  be  paid  on  the  death  of  every  mem- 
ber holding  a  benefit  certificate  of  two  thou- 
sand dollars  or  over;  and  one  tbouannd  dol- 
lars on  the  death  of  every  member  holding  a 
benefit  certificate  for  that  amount:  and  five 
hundred  dollars  on  the  death  of  every  mem- 
ber holding  a  benefit  certificate  for  that 
amount  Provided  that  if  at  the  death  of  said 
member  one  full  assessment  upon  each  of  the 
members  of  the  order  will  not  amount  to  the 
full  sum  of  two  thousand  dollars,  then  the 
amount  to  be  paid  to  the  beneficiaries  of  said 
deceased  member  shall  not  exceed  the  amount 
collected  by  said  assessments,  If  said  mem- 
ber's benefit  certificate  is  for  two  thousand 
dollars;  one>half  of  the  amount  if  the  benefit 
certificate  Is  for  one  thousand  dollars,  and 
one  quarter  of  the  amount  If  the  benefit  cer- 
tificate Is  for  ¥500.  And  provided  that  the 
face  value  of  the  benefit  certificate  shall  be 
paid,  so  long  as  the  emergency  fund  of  the 


order  has  not  been  ezhaosted.  And  provided 
that  the  said  member  shall  at  the  time  of  the 
death  be  a  membw  of  the  order  In  good 
standing  and  shall  bare  complied  with  all  the 
laws,  rules  and  r^uJations  of  the  order,  as 
they  now  ar^  or  as  they  may  hereafter  from 
time  to  time  be  altered  or  amended.' "  Ne- 
ther D.  M.-  Story  nor  the  benefldarles  ever 
expressly  or  impliedly  consented  to  Qie  pas- 
sage of  the  by-law,  and  there  was  no  proof 
that  either  of  them  knew  that  the  passage  of 
the  by-law  was  contemplated,  but  they  learn- 
ed of  the  fact  shortly  after  it  liad  been  enact- 
ed. At  the  time  the  by-law  was  adopted,  the 
emergency  fund  of  the  ord«r  was  $413,217.- 
31,  and  when  proof  of  tlie  death  of  D.  M. 
Story  was  made  that  fond  amoonted  to  9406,- 
334.31. 

Just  before  the  enactment  of  that  by-law 
the  amount  of  each  assessment  made  upon 
this  benefit  certificate  was  $4.80  for  each 
91,000,  making  the  sum  of  $24.  After  the 
by-law  went  into  effect,  the  assessments  lev- 
led  were  $4.80  per  $1,000  on  $2,000,  makbig 
the  sum  of  $9.0(^  which  assessments  so  redu- 
ced were  paid  by  D.  M.  Story  continuously 
thereafter  up  to  her  death.  D.  M.  Story  paid 
all  assessments  and  calls  that  were  made 
upon  her  during  her  lifetime  punctually  and 
in  compliance  with  the  by-laws.  The  as- 
sessments paid  by  D.  M.  Story  after  October 
1. 1900,  were  22  in  number,  at  $9.60  each.  As 
soon  as  D.  M.  Story  and  the  beneficiaries  in 
the  certificate  learned  of  the  passage  of  the 
by-law,  James  F.  Story,  for  himself  and  his 
mother,  D.  M.  Story,  and  for  his  brother 
William  A.  Story,  protested  against  any  at- 
tempt on  the  part  of  the  coundl  to  scale  the 
amount  to  be  paid  upon  the  benefit  certificate 
here  sued  upon,  and  insisted  that  the  said  D. 
M,  Story  or  himself  be  permitted  to  imy  the 
assessments  In  the  amount  levied  and  requir- 
ed prior  to  the  passage  of  the  said  by-law, 
and  the  said  James  F.  StcM7  then  notified  the 
defendant  that  his  mother  and  the  bene- 
fidaries  desired  to  pay  all  assessments  and 
do  all  things  necessary  to  entitle  them  to  the 
full  $5,000,  but  the  defendant  declined  to 
permit  them  to  pay  according  to  the  original 
amount  and  received  the  amount  of  $9.60  at 
each  assessment  after  tlw  1st  day  of  Octo- 
ber, 1900. 

At  the  same  session  of  the  supreme  coun- 
cil at  which  by-law  No.  6S  was  enacted,  the 
council  adopted  the  following  by-law:  *'  '(72) 
An  emergency  fund  of  five  per  centum  of 
the  aggregate  face  value  of  all  outstanding 
benefit  certificates  as  recognized  by  the  by- 
laws of  the  order  Is  hereby  established,  to 
be  created,  collected,  maintained  and  dis- 
bursed in  conformity  with  the  laws  of  the 
state  of  Massachusetts;  and  that  for  the  es- 
tablishment of  said  fund,  there  be  charged 
against  the  certificate  of  each  membor  of 
the  order,  five  per  centum  of  the  by-law 
value  (reduced  or  otherwise)  thereof,  pro- 
vided, however,  that  If  upon  the  decease  of 
any  member,  any  part  of  said  charge  shall 
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remain  tmpald  by  said  member  to  said  fnnd, 
ttie  same  aball  be  deducted  from  tbe  amoont 
payable  to  tbe  beneflclary.  This  by-law 
sluill  take  effect  September  let,  1900."* 
Neither  D.  M.  Story,  nor  the  ben^daries  In 
the  certificate,  ever  paid  the  aBBeBameat  PK^ 
Tided  for  In  that  by-law. 

On  Aogost  27,  1902,  the  anpreme  council 
pabl  James  P.  and  William  A.  Story  (2,000 
on  the  benefit  certificate,  which  they  dellv- 
wed  to  the  council  with  the  following  In- 
dorsement thereon:  "Undersigned  ben^d- 
aries  named  In  tbe  within  benefit  certificate, 
bweby  acknowledge  having  received  the 
amount  her^  agreed  to  be  paid,  and  this 
coHflcate  Is  hereby  surrendwed  to  the  Su- 
preme CouicU  American  Legion  of  Honor 
for  cancellation."  And  at  the  same  time 
James  F.  and  William  A.  Story  executed 
and  dellTcred  to  the  coundl  the  following  re- 
lease: **  'Release.  Know  all  men  by  these 
presents  that  I,  James  F.  Story  and  Wil- 
liam A.  Story,  beneficiaries  of  the  late  Dollle 
M.  Story,  do  hn-et^  remise,  release  and  for- 
ever discharge  the  Supreme  Council  Ameri- 
can Legion  of  Honor,  Ita  successor  and  as- 
atgna*  of  and  from  all  and  all  manner  of  ac- 
ttoDB  and  causes  of  acttons,  suits,  debts, 
dues,  acconntt,  bonds,  coTeoants,  contracts 
and  agreements,  judgments,  claims  and  de- 
mands whatsoever  In  law  or  In  equity  which 
against  the  said  8iq>reme  Council  American 
Legion  of  Honor  I  ever  had,  now  have  or 
v^lch  my  heirs,  executors,  admlnlstratOTS  or 
astfgns,  or  any  of  them  hereafter  can,  shall 
or  may  have  for  or  by  reason  of  any  cause, 
matter  or  thing  whatsoever,  from  the  begin- 
ning of  the  world  to  the  date  of  these  pres- 
rats.' "  The  only  consideration  paid  for  the 
receipt  and  the  release  recited  above  was 
the  $2,000.  At  the  time  the  payment  was 
made,  and  the  receipt  and  release  executed 
and  delivered,  the  supreme  council  did  not 
claim  that  tt  was  not  liable  for  the  whole 
amount  expressed  In  the  benefit  certificate, 
and  at  that  time  did  not  believe,  and  had  no 
reasonable  ground  to  believe,  that  It  was  not 
liable  for  the  full  sum  of  $5,000.  The  de- 
fendants in  »Tor  of  necessity  Incurred  In  the 
prosecution  of  ^Is  suit  for  the  services  of 
attorneys  tbe  sum  of  $400,  which  Is  a  rea- 
sonable fee  for  the  services  rendered. 

We  copy  tbe  following  additional  conclu- 
sion of  fact  filed  by  the  Court  of  Civil  Ap- 
peals: *"  '(18)  I  find,  as  already  stated  In  my 
former  conclusions  of  fact,  that  the  defend- 
ant Is  a  fraternal  beneficiary  society;  but 
the  evidence  falls  to  show  as  to  whether  it 
Is  an  association  having  no  capital  stock,  or 
as  to  whether  it  is  conducted  by  lodges,  a 
qwnum  of  whose  members  meet  In  their  re- 
q>ective  lodgefooms  at  least  once  a  month, 
or  whether  It  has  made  to  the  Insurance  De- 
partment of  this  state  a  r^rt  or  statement 
such  as  the  laws  of  this  state  require,  or  as 
to  whether  it  has  designated  the  Insurance 
Conunlsrioner  of  this  state  as  Its  agent,  up- 
on whom  service  may  be  bad.  And  the  evi- 


dence shows  tbat  It  is  not  such  a  fraternal 
beneficiary  association  as  la  defined  by  sec- 
tion 1,  p.  195,  of  the  Acts  of  this  state  of 
1889,  relating  to  fraternal  beneficiary  asso- 
datlons,  and  falls  to  show  that  It  is  such  a 
b»ieflclary  association  as  is  relieved  from 
the  provisions  of  the  Insurance  laws  of  this 
state;  and  hence  the  evidence  does  not  show 
that  the  defendant  Is  entitled  to  be  relieved 
from  the  provisions  of  the  Insurance  laws  of 
this  state  providing  for  twelve  per  cent,  pen- 
alty, and  reasonable  attorney's  fees,  and 
hence  I  hold  defendant  liable  for  both  the 
said  penalty  and  attorney's  fees.' " 

The  facts  found  by  the  Court  of  Civil  Ap- 
peals established  that  the  plaintiff  in  error 
is  "a  fraternal  benefit  society"  incorporated 
under  the  laws  of  the  state  of  Massachu- 
setts; that  Its  relief  funds  are  created  by  as- 
sessments upon  Its  members  In  accordance 
with  its  by-laws.  It  has  subordinate  lodges, 
called  "chapters,"  and  It  is  shovm  by  the 
findings  that  there  was  at  Cameron  a  Chap- 
ter, No.  265,  when  Mrs.  Story  became  a  mem- 
ber thereof,  which  necessarily  proves  tbat 
there  were  as  many  as  265  lodges  or  chap- 
ters. Membership  In  the  order  was  obtained 
by  ac^llcatlon  to  the  subordinate  chapter,  as 
shown  by  the  application  of  Mrs.  Story  to  the 
chapter  at  Cameron.  The  order  issued  to 
the  member  a  benefit  certificate.  By-law  55 
makes  tbe  amount  paid  depend  upon  the  sum 
collected  by  assessments  upon  the  members, 
and  Mrs.  Story  paid  assessments  from  1881 
to  her  death.  In  1901,  from  which  facts  no 
other  conclusion  could  be  reached,  except  that 
tbe  association  depended  upon  Its  assess- 
ments for  a  fund  with  which  to  liquidate  Its 
certtflcates.  From  these  facts  the  conclusion 
necessarily  arises  tbat  it  was  not  a  com- 
pany that  Issued  stock,  which  act  would  be 
wholly  InconslstMit  with  the  other  facts 
found  In  tbls  case.  We  therefore  conclude 
that  tbe  plaintiff  in  error  comes  within  the 
provision  of  article  8096,  Rov.  St  1890,  which 
reads  as  follows:  "Nothing  In  this  title  shall 
be  construed  to  affect  or  in  any  way  apply 
to  mutual  relief  associations  organized  and 
chartered  under  the  general  incorporation 
laws  of  Texas,  or  which  are  oiKsnlzed  nnder 
the  laws  of  any  other  state,  which  have  no 
capital  stock,  and  whose  relief  funds  are  cre- 
ated and  sustained  by  assessments  made  up< 
on  the  members  of  said  associations  In  ac- 
cordance with  their  several  by-laws  and  regu- 
lations: provided,  that  the  principal  c^cer" 
of  every  such  benevolent  organization  (not 
conducted  by  lodges  a  quorum  of  whose 
members  meet  in  their  respective  lodge 
rooms  at  least  once  each  month),  shall  be  re- 
quired to  make  an  annual  statement  under 
oath  to  tbe  Department  of  Agriculture,  In- 
surance, Statistics  and  History  on  the  first 
day  of  January  of  each  year,  or  within  sixty 
days  tbet«ifter.  '  •  •  •  And  should  any 
such  benevolent  organization  refuse  or  neg- 
lect to  make  an  annual  report  as  above  xe- 
qnlred,  it  aliall  be  deemed  an  Insurance  oonn 
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pany  conducted  for  profit  to  its  offlcera,  and 
amenable  to  the  laws  governing  auch  com- 
panies." The  article  has  the  effect  to  except 
the  association  from  the  operation  of  chap- 
ter 3  of  the  Revtsed  Statutes  of  1895.  relating 
to  life  and  health  insurance  companies, 
which  cliapter  embraces  article  8071  of  the 
Revised  Statutes  of  1895,  as  follows:  "In 
all  cases  where  a  loss  occurs  and  the  life 
or  health  Insurance  company  liable  therefor 
shall  fall  to  pay  the  same  within  the  time 
specified  in  the  policy,  after  demand  made 
therefOT,  such  company  shall  be  liable  to  pay 
the  bolder  of  such  policy,  In  addition  to  the 
amount  of  the  loss,  twelve  per  cent  damages 
on  tbe  amount  of  such  loss,  together  with  all 
reasonable  attorney's  fees  for  the  prosecu- 
tion and  collection  of  such  loss." 

The  plalntifTs  below  recovered  from  the  su- 
preme council  12  per  cent,  damages  and  at- 
torney's fees  because  It  had  failed  to  pay 
the  amount  due  to  them;  and  the  question  la 
presented,  is  the  association  liable  for  tbe 
damages  and  the  attorney's  fees  under  arti- 
cle 8071?  The  12  per  cent  damages  and 
tbe  attorney's  fees  are  In  tbe  nature  of  pen- 
alties  imposed  upon  tbe  company  for  a  fail- 
ure  to  perform  its  contract.  In  order  for  the 
plaintiffs  to  recover  the  damages  and  at- 
torney's fees,  it  devolved  upon  them  to  show 
that  tbe  plaintiff  In  error  was  subject  to  tbe 
provisions  of  article  3071.  Sabine  &  East 
Texas  Ry.  Co.  v.  Cruse,  83  Tex.  4G0, 18  S.  W. 
7SS.  In  that  case  Judge  Stayton,  speaking 
for  tbe  court,  said:  "One  claiming  a  penal- 
ty given  by  the  statute  should  show  at  least 
that  tbe  facts  exist  which  entitled  him  to  the 
penalty."  Tbe  defendant  association,  not  be- 
ing a  life  or  health  Insurance  company,  was 
not  within  the  terms  of  the  law  which  Im- 
poses the  penalty,  except  by  a  failure  to  per- 
form an  act  prescribed  by  tbe  statute;  and  It 
was  necessary  for  the  plaintiffs  to  estahlish 
tbe  failure  to  make  the  report,  to  entitle  them 
to  the  penalties.  The  trial  court  found  that 
there  Is  no  evidence  upon  this  question. 
Therefore  tbe  plaintiffs  Iwlow  failed  to  es- 
tablish a  right  to  the  12  per  cent  damages 
and  the  attorney's  fees. 

The  district  court  erred  in  rendering  Judg- 
ment In  favor  of  the  plaintiff  for  tbe  dam- 
ages and  the  attorney's  fees,  and  tbe  Court 
of  Civil  Appeals  erred  in  affirming  that  Judg- 
ment It  is  therefore  ordered  that  the  Judg- 
ment of  the  district  court  be  reformed  so  as 
to  expunge  therefrom  the  12  per  cent  dam- 
ages and  the  attorney's  fees.  It  la  further  or- 
dered that  James  F.  Story  and  William  A. 
Story  pay  all  costs  of  the  Court  of  CivU  Ap- 
peals and  of  ttila  court 


BOSWBLL  V.  TERREIX,  OommlasIoDer  of 

General  Land  Office,  et  al. 

(Supreme  Court  of  Texas.   Jan.  18,  1904.) 

SCHOOL  IiANI>S-HONPATHENT  OF  INTBRE8T— 
SALE-STATUTSS. 

1.  School  land  is  not  subject  to  sale  on  the 
same  day  that  a  prior  purchaae  thereof  is  Cor* 


felted  for  noupayntwit  of  Interest  In  the  ab- 
sence of  notice  hi  llie  commlssianer  to  Uin 
connty  cleric  that  the  land  was  ofleced  ftir  salev 
as  regolred  by  Rev.  St.  1895.  art  4218g. 

Z  Under  Rev.  St.  1895,  art  421Sg.  requiring 
notice  to  be  sent  by  tbe  commis»oner  of  tbe 
land  office  to  the  county  clerk  that  school  land 
is  offered  for  sale,  the  fact  that  the  commia- 
sloner  previously  advertised  tin  land  for  sale 
does  not  dispense  with  the  atatiittny  require- 
ment 

Mandamus  by  W.  A.  Boswell  against  J.  J. 
Terrell,  commisslooer  of  the  general  land 
office,  and  others.  Wrtt  dooled. 

Jamea  &'  Oefaio-,  for  relatw.  0.  K.  Bell, 
Atty.  Oen.,  and  T.  Bl  ReeM,  AMt  Atty.  Qol, 
for  re^ndents. 

WILLIAMS,  J.  Relator  applied  to  pur- 
chase the  land  in  controversy  September  1, 
1889,  tbe  same  day  on  which  the  prior  pur- 
chase of  the  co-reQ)ondent  was  forfeited  for 
nonpayment  of  interest  and  before  notice 
had  been  sent  by  the  commissioner  to  the 
county  clerk  that  the  land  was  offered  for 
sale,  as  required  by  article  4218g,  Rev.  St 
1895.  Some  time  afterwards,  but  before 
any  furthw  action,  so  far  as  appears,  was 
taken  upon  relator^s  application,  co-respond- 
ent applied  for  and  secured  a  reinstatement 
of  his  purchase.  Under  the  decisions  of  this 
court  in  Wllloughby  v.  Townsend,  93  Tex. 
80,  68  S.  W.  581,  and  Ford  t.  Brown.  74  S. 
W.  536,  7  Tex.  Ct  Rep.  522,  the  land  was 
not  subject  to  sale  at  the  date  of  relator's  ap- 
plication, and  it  could  not  take  effect  Crom  Its 
filing.  It  could  only  have  effect  from  some 
action  based  on  It  after  the  land  came  upon 
the  market  and  from  the  date  of  such  ac- 
tion. None  having  been  taken  when  co- 
respondent ai^lled  for  reinstatement  there 
was  DO  intervening  right  to  prevent  such  re- 
lief. The  fact  that  tbe  commissioner  had 
previously  advertised  the  land  for  sale  on 
September  1st  did  not  dispense  with  the 
necessity  of  compliance  with  the  statutory 
requirement  of  notice  to  the  county  cleric. 

Mandamna  refused. 


SMITH  T.  STRATTON. 
(Court  of  CivU  Appeals  of  Texas.    Jan.  2, 

1904.) 

BAILMENT— INJURIES  TO  PROPBRTT— ACTION 
ON  CONTRACT— HBA80RB  OP  DAMAOBS— IN- 
STRUCTIONS—PREJUDICIAL  ERROR. 
L.  Where,  in  an  action  for  Injuries  to  a  trac- 
tion engine  let  to  defendant  plaintiff  sought  to 
recover  on  a  contract  to  return  it  In  as  good 
condition  as  when  received,  and  the  court  char- 
ged that  if  the  engine  bad  been  damaged,  the 
jury  should  find  for  plaintiff  the  rental  value, 
together  with  the  difference  in  tbe  reasonable 
market  value  of  the  engine  in  the  condition  in 
which  defendant  received  it  and  its  reasonable 
market  value  when  plaintiff  received  the  en- 
gine from  defendant  a  subsequent  inatmction 
that  if  defendant  negligently  ran  the  engine  off 
of  a  bridge  and  damaged  it,  so  that  it  could  not 
be  repaired  so  as  to  sell  for  as  much  as  it 
would  otherwise  have  sold  for.  plaintiff  was  en- 
titled to  the  difference  between  the  mai-ket  val* 
ue  of  the  engine  Immediately  before  and  im- 
mediately after  the  accident,  was  opposed  to  the 
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flrct  and  to  plftfiitlff*s  petition,  and  wu  thar*- 
Core  erroneous. 

2.  Where  in  an  action  for  lojurieB  to  a  trac- 
tion engine,  based  on  a  contract  to  return  tt 
In  M  good  condition  as  when  It  was  hired  to 
defendant,  it  was  injured  b7  being  driven  off 
of  a  bridge,  bat  the  evidence  was  sharply  con- 
flicting as  to  whether  when  it  was  repaired  by 
defendant  and  returned  to  plaintiff  ft  was  of 
less  Talue  than  when  defendant  received  it, 
an  erroneooB  instruction  that  plaintiff  was  en- 
titled to  recover  the  difference  between  th«  val- 
ue of  the  engine  immediately  before  and  after 
the  injury  was  prejudicial. 

Appeal  from  Olay  Count/  Coart;  Jas.  F. 
Carter,  Judge. 

Action  by  0.  A.  Strattoa  against  E.  B. 
Smith.  From  a  Judgment  In  favor  of  plain- 
tllf,  defendant  apprals.  Rerened. 

W.  T.  Allen,  tot  appeltaut  Denny  ft  Tut- 
lot,  for  appellee. 

CONNER,  a  J.  Hils  salt  was  Instituted 
b7  appellee  to  recover  the  rental  value  of  a 
traction  engine  and  for  damages  tbereta 
The  allegations  were  to  the  effect  that  appel- 
lee was  the  owner  of  such  an  engine,  and 
thBt  appellant,  on  October  21,  1901.  contract- 
ed to  take  It  and  pay  for  Its  tise  at  the  rate 
of  91  per  day  until  returned,  and  that  appel- 
lant "agreed  to  return  said  engine  to  plein- 
tlfl  in  as  good  condition  as  when  be  got  It." 
It  was  further  alleged  that  sbortly  after  ap> 
pellant  received  said  engine  "be,  bis  agents 
and  employes,  so  negligently,  carelessly,  and 
recklessly  manipulated,  managed,  and  run 
said  engine  that  It  was  run  off  of  a  bridge 
and  Into  a  creek,"  whereby  It  was  damaged 
as  particularly  set  forth.  There  was  conflict 
in  tbe  evidence  as  to  the  terms  of  the  con- 
tract, as  to  tbe  proximate  cause  of  tbe  mis- 
hap to  tbe  engine,  and  as  to  tbe  value  of  the 
engine  after  Its  repair  by  appellant,  on  the 
day  of  Its  return  to  appellee.  Appellee,  how- 
ever, secured  vodlct  and  Judgment  for  $800, 
from  which  this  appeal  has  been  prosecuted. 

We  are  of  (pinion  that  error  was  commit- 
ted by  the  court  In  giving  the  following  spe- 
cial Instruction  at  appellee's  request,  vis.: 
"Ooitlemm  of  the  Jury,  you  are  charged  that 
If  you  believe  from  tbe  evidence  that  tbe  de> 
fendant,  E.  B.  ^Ith,  his  agents  or  servants, 
so  negligently  and  carelessly  run  said  engine 
that  same  was  run  off  the  bridge  on  Dry 
Fork  creek,  and  it  thereby  became  Impaired 
and  damaged  as  charged  In  plalntUTs  peti- 
tion, and  that  said  injury  and  damage,  If  yon 
find  any  was  sustained  by  said  engine,  was 
ot  snch  a  nature  or  character  that  same 
eoold  not  be  repaired  so  that  said  engine 
would  sell  on  the  market  for  as  much  as  It 
would  have  sold  for  but  for  same,  then  yon 
will  find  for  tbe  plaintiff  tbe  difference  be- 
tween tbe  market  value  of  said  engine  Imme- 
diately before  and  immediately  after  tbe  run- 
ning of  the  engine  off  tbe  bridge  on  Dry 
Fork  creek."  In  tbe  court's  general  charge 
the  Jury  were  instructed  that  if  they  found 
for  appellee,  and  that  said  engine  had  been 
damated,  tlwy  should  find  In  appeDee's  faw 


for  the  rental  value  as  alleged,  '*togetber 
with  tbe  difference  in  the  reasonable  market 
value  of  said  engine  in  the  condition  in  which 
the  defendant  received  the  same  and  Its  rea- 
sonable market  value  at  the  time  plaintiff  re- 
ceived said  engine  npon  return  u  alleged  In 
plalntlfrs  petition."  It  Is  thus  made  appar- 
ent that  the  special  instmctlou  on  the  meas- 
ure of  damages  to  the  engine  was  diametric- 
ally Imposed  to  both  tbe  general  charge  and 
to  tbe  averments  in  appellee's  petition.  Ap- 
pellee's right  of  recovery,  if  any,  was  upon 
the  special  contract  as  alleged,  and  the  ap- 
plication of  tbe  rule  on  tbe  measure  of  dam- 
ages arising  in  cases  of  negligence  or  tort 
was  radically  »roneous.  The  «Tor  noted, 
too,  seems  specially  harmful  in  this  case.  In 
that  the  engine  undoubtedly  was  of  less  val- 
ue  immediately  after  Its  injury  than  before, 
-while  the  evidence  diarply  conflicted  as  to 
whether  after  Its  r^ralr  and  return  by  ap- 
pellant it  was  of  less  value  than  wbu  appel- 
lant received  It 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


PBCOS  ft  N.  T.  nr.  00.  r.  WILLIAMS.* 

(Court  of  dvn  Appeals  of  Texas.   Dec  19, 

1908.) 

CARRIBRS-FA88IN0SSfl-8TATI0NB—  FAXLURJB 
TO  STOP  —  INJORIBS  FROU  BXPOSURa  —  AC- 

TIONS—PLnADINO  —  BVIDBNOB  —  MORTALITY 
TABLES-maTBCCnONS. 

1.  Where,  in  an  action  by  a  paasengu  for 
damages  for  being  carried  a  mile  by  her  sta- 
tion, the  court  dn  not  aobmlt  any  elements  of 
damage  which  were  speculative  the  fact  that 
the  petition  alleged  that  plBintlfl  was  a  frail 
pwson  unaUe  to  withstand  exposure^  and  that 
as  a  direct  result  of  defendants  wnmefnl  acta 
she  suffered  from  tonsilitls,  etc.,  and  'That  her 
Injuries  might  require  a  dangerous  and  ex- 
ceedingly painful  surgical  operation,  which 
might  result  in  her  death,"  was  not  prejudicial 
to  defendant,  snch  avermoitB  being  merely  de-  • 
Bcriptive  of  uie  extent  of  her  injuries. 

2.  In  an  action  by  a  passenger  for  being  car- 
ried by  her  station  In  a  storm,  evidence  that 
she  was  a  person  of  delicate  health,  unpro- 
tected with  sufficient  wraps  and  clothing  to 
withatand  the  storm,  and  that  she  had  been  af- 
flicted with  ear  trouble  since  diildhood,  whidi 
was  aggravated  by  such  exposure,  was  ad- 
mlsrible,  though  defendant  had  no  notice  of 
the  condition  of  plaintiff's  health. 

3.  Where,  in  an  action  for  Injaries  to  a  pas- 
senger, it  was  developed  by  defendant  on  cross- 
examination  that  no  physidan  bad  been  em- 
ployed, plaintiff  was  entnled  to  prove  that  she 
and  her  father  were  too  poor  to  employ  a  physi- 
dan. 

4.  Where  injuries  to  a  passenger  were  al- 
lied to  be  permanent,  the  mortality  tables 
were  admissible  in  evidence,  though,  by  reason 
of  plaintifPs  previous  condition  of  health,  she 
was  not  an  Insurable  subject 

6.  Where,  In  an  action  for  Injuries  to  a  pas- 
senger from  exposure  by  being  compelled  to 
walk  back  to  her  station  In  a  storm  after  be- 
ing carried  by,  the  proof  tended  to  show  want 
of  ordinary  care  on  the  part  of  the  carrier,  it 
was  not  prejudiced  by  an  instruction  reauiring 
tiie  exwose  of  tiie  degree  of  care  required  In 
tiie  transportatien  dI  passengers. 

*lt«hearlni  tailad  JanoatT  UL  UU. 
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6.  In  an  action  for  injuries  to  a  passeng«,  an 

iustnictlon  authorizing  a  recovery  for  ezposare 
to  inclement  weather,  and  bIbo  for  sach  other 
dangera  as  might  result  from  "serious  injury, 
etcv'  from  sach  erposnre,  was  not  erroneous 
as  authorizing  a  double  recoTery,  where  tlie  erl- 
dence  tended  to  show  temporary  discomfiture 
and  pain,  and  also  serlona  injtiry  and  Illness 
Bubsequeotlj  resulting  from  the  exposure. 

Appeal  from  District  Court;  Deaf  Smith 
County;  Ira  Webster,  Jodge. 

Action  by  Lnla  L.  Williams  against  the 
PecoB  &  Northern  Texas  Railway  Company. 
From  a  Judgment  in  favar  of  plaintiff,  defend- 
ant appeals.  Affirmed. 

J.  W.  Terry  and  Browning,  Bfadden  ■&  Tm- 
lore,  for  appellaoL  Turner  &  Boyce  and  John 
P.  Slatoo,  for  appellee. 

CONNER,  O.  J.  This  la  an  aroeal  from  a 
Judgment  of  f2,000  In  favor  of  appellee  aa 
damages  for  personal  Injuries  resulting  from 
the  alleged  wrongful  act  of  appellants  serr- 
ants  In  ejecting  appellee  from  one  <tf  appel- 
lant's trains,  whueon  she  was  a  passraiger, 
about  one  mile  bi^wd  the  point  of  her  desti- 
nation, whereby  she  was  compelled,  while 
thinly  clad  and  nni^Qpared,  to  walk  through 
snow  and  stwin  back  to  her  stetkni,  by  rea- 
son of  which  she  took  a  aercre  cold,  suffered 
mental  and  physical  pain,  and  received  p»^ 
manoit  Injurlea^  Appellee  alleged,  among 
other  things,  that  she  was,  and  long  prior 
*  to  the  wrongs  complained  ot  had  been,  a  ftall 
and  delicate  person,  unable  to  withstand  ex- 
posure to  Indem^  weatiier,  and  that  as  a 
direct  result  ttf  tbe  eqwsnre  endured  cm  ac- 
count ot  the  wnmgful  acts  chafed  she  took 
a  severe  cold,  whldi  resnlted  In  tonslUtls,  «c- 
crudatlng  pains  in  her  neck  and  head,  and  a 
pus  dladiarge  from  ber  right  ear;  that  the 
mastoid  bime  behind  the  right  ear  bad  pained 
her,  a  large  amount  of  jms  having  framed  In 
and  near  said  bone,  **whlch  may  require  an 
.exceedingly  painful  and  dangoous  (^wration 
to  be  performed,  which  may  result  In  plain- 
tiff's death." 

It  is  flnt  insisted  tiiat  "things  whleb  may 
be  required,  may  result,  m^  eome  to  pass  in 
tiie  futnrtf'  are  so  uncertain  and  conjectnral 
In  nature  as  not  to  be  sosciq^tlble  of  iffoot 
or  to  constitute  legal  elements  of  damage,  and 
that  "allegations  of  ancdi  facta  In  a  manner 
calculated  to  bias  or  prejudice  the  minds  of 
the  Jury  against  Ibe  defendant  against  whom 
a  verdtet  and  Judgment  are  rendmd  Qwati- 
tute  reversible  error.'*  It  Is  undoubtedly  true 
that  mere  possible  or  speculative  consequen- 
ces (tf  a  wrongful  act  are  too  rraiote*  and 
not  propw  elements  of  damage;  but  the  court 
submitted  no  such  elonent  to  the  Jury,  nor 
do  we  find  objection  to  any  evidence  of  mere 
conjectural  results  of  the  Injwles  appellee  ea- 
tabli^es  by  ber  testimony,  and  we  see  notb^ 
Ing  In  the  mere  manner  of  making  the  aver- 
ments quoted,  which  Is  the  qpedflc  obJectiUm 
made,  that  coold  have  iH>erated  to  appdlantfs 
prejudice.  Besides,  there  seems  to  be  force 
In  ai^lee's  contention  that  said  averments 


are  to  be  oonstnted  mer^  as  descriptive  ot 
the  extent  of  her  Injuries,  and  not  as  present- 
ing the  dements  of  damage. 

What  appears  to  be  aj^llants  prlndpal 
contentUn  arises  from  the  objection  ip^sented 
In  multiplied  ftxms  to  a^lle^s  avermarts 
and  proof  to  tbe  effect  that  she  was  a  pwsni 
of  delicate  health,  unprotected  with  suflL- 
dent  wraps  and  dothtog  to  withstand  the 
raging'  storm  vt  wind,  rain,  sleet,  and  snow 
described,  and  that  she  had  been  afflicted 
with  an  ear  trouble  since  early  childhood. 
The  contention  Is,  In  effect,  that,  In  the  ab- 
sence of  notice  of  such  condition  of  the  per- 
son, appellant  Is  not  liable  for  such  injuries 
as  may  have  resulted  to  appellee  'In  excess 
of  what  would  have  resnlted  to  a  woman  in 
a  natural  stete  of  health,  and  clothed  as  one 
would  naturally  be  expected  to  clothe  herself 
to  make  such  trip  in  such  weather."  The 
appellee  In  the  case  of  Drless  v.  Frederick, 
73  Tex.  460.  11  8.  W.  403,  had  bad  a  limb 
broken  some  16  years  prior  to  the  injury 
thereto  of  which  he  complained,  and  omr  Su- 
preme Court,  in  disposing  of  a  requested 
charge,  said:  "If  by  the  charge  asked  ap- 
pellants desli-ed  the  Jury  to  understend  that 
appellee  wonld  only  be  entitied  to  recover 
damages  on  account  ot  the  injury  received 
through  appellante'  negligence,  which  would 
have  resulted  had  his  limb  not  been  before 
fractured,  then  the  charge,  which  might  have 
been  so  understood,  was  properly  refused. 
The  damages  which  appellee  was  entitied  to 
recover  were  the  damages  resulting  to  him- 
self conditioned  as  he  was  at  the  time  of  the 
injury,  and  not  sucb  damages  as  be  might 
have  been  entitied  to  had  his  condition  been 
different.  Tlut  tbe  Injury  resulting  from 
the  negligence  of  a^dlants  may  have  beim 
aggravated  or  more  easily  caused  by  reason 
of  the  tact  that  tbe  limb  had  received  a  for- 
mer Injury  cannot  affect  the  question  ot 
right  to  or  measnro  of  damages."  The  same 
question.  In  substance,  was  presented  to  this 
court  In  the  case  of  St  L.  8.  W.  By.  v.  Fer- 
gnson,  84  B.  W.  707,  and  after  a  reWew  of 
anthoritiea  wa  then  said;  'THie  court  gave 
the  proper  standard  of  care;  and  the  degree 
ot  care  so  praacribed.  In  our  judgment,  must 
be  exercised  by  the  carrier  of  passengers  in 
the  light  ot  an  Imputed,  if  not  actual,  knowl- 
edge that  the  aged,  the  Inflrm,  and  those  In 
delicate  condition  may  and  do  coiwtantiy 
travel  on  the  passenger  trsliu  of  tbe  coun- 
try. Humanity  Is  heir  to  many  Ills  and  de- 
structive conditions  requiring  notice  end  pe- 
culiar care,  and  those  commonly  and  con- 
stantiy  utgaged  In  their  transportation  for 
hire  ought  not  to  be  heard  to  say  to  ex.can 
tor  thdr  negligence,  *We  wcto  without  no- 
tice of  the  fact' "  A  writ  of  «ror  was  re- 
fused in  Railway  v.  Fergiuon,  and  we  con- 
clude that  all  assignments  hereto  tovolving 
tbe  question  must  be  overruled. 

The  evidence  to  the  effect  that  an>ellee 
and  her  faiber  wore  too  poor  to  employ  a 
physician  was  clearly  admissible  In  ezplana- 
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tion,  as  offered,  of  the  fact  deTeloped  by 
appellant  on  crosB-examinatlon,  tbat  no  pby- 
sician  bad  been  employed.  Nor  do  we  think 
the  court  committed  error  in  admitting  mor- 
tality tables  showing  appellee's  life  expect- 
ancy was  40.17  years.  The  objection  was 
that  such  tables,  as  was  shown,  were  based 
upon  the  average  contlnnance  of  life  In  Insur- 
able subjects  of  good  health;  whereas  appel- 
lee, as  alleged  and  proved,  was  not  In  good* 
health,  or  an  Insurable  subject  We  think 
the  objection  noted  goes  to  the  weight,  and 
not  to  tbe  admissibility,  of  the  tables  men- 
tioned. There  was  evidence  tending  to  show 
permanent  injuries,  and  appellee's  condition 
was  a  proper  subject  of  consideration,  In  con- 
nection with  the  mwtallty  tables  and  other 
evidence,  in  determining  her  life  expectancy. 
Tbe  evidence  of  appellee's  condition  tended, 
of  course,  to  show  that  an  average  continu- 
ance of  bet  life  was  not  to  be  expected,  but, 
in  the  absence  of  a  contrary  showing,  we 
must  assume  that  tbe  Jury  gave  the  prop» 
effect  to  tbe  evidence.  What  we  said  in 
Railway  v.  Long,  66  S.  W.  882,  3  Tex.  Ct 
Bep.  631,  Is  here  applicable,  viz. ;  "The  usual 
and  well-recognlzed  method  of  proving  life 
expectancy  Is  by  standard  life  tables,  shown 
to  be  such  by  a  qualified  witness,  to  which 
may  be  added,  for  the  purpose  of  varying  the 
eonclQSion  to  be  drawn  from  the  tables,  evi- 
dence that  tbe  condition  of  health  and 
strength  Is  substantially  different  In  a  given 
case  from  tbat  usually  enjoyed  by  persons 
of  tbe  same  age.  Abbotfs  Trial  Ev.  724; 
Rogers  on  Exp.  Test.  H  160,  163."  See,  also, 
By.  Oo.  V.  Orlfflth  <Ark.)  89  S.  W.  500. 

Objection  Is  made  to  tbe  charge  In  that  it 
imposed  upon  appellant  that  h^h  degree  of 
care  generally  required  of  railway  companies 
In  tbe  transportation  of  passengers;  tbe  con- 
tention being,  to  use  the  language  of  appel- 
lant's argument,  that,  "when  a  passenger  has 
safely  alighted  from  tbe  train,  without  ac- 
cident, the  rule  in  the  charge  closes.  «  •  * 
Tbe  rule  Is  a  protection  against  accidents  in 
transporting  only,  and  its  application  ez- 
toids  to  no  sort  of  injuries  other  than  those 
resulting  during  transportation  from  defects 
in  appliances  or  such  accidents  as  result 
from  the  handling  of  appliances."  If  it  be 
conceded— which  we  are  by  no  means  In- 
clined to  do— that  ordinary  care  only  was 
required  of  appellant  to  so  fulfill  Its  con- 
tract of  carriage  as  to  safely  deposit  appel- 
lee at  the  point  of  destination,  and  that  tbe 
charge  was  therefore  erroneous,  the  error  is 
nevertheless  harmless,  inasmuch  as  we  think 
it  clear  that  those  In  charge  of  the  train 
violated  every  rule  of  care  that  with  any  rea- 
son can  be  applied  to  tbe  drcumstances. 
Appellee's  evidence,  which  has  been  estab- 
lished by  the  verdict  of  the  jury,  was  to  the 
effect  that  she  was  a  passenger  whose  known 
destination  was  Umbarger,  a  regular  station 
on  appellant's  line  of  railway;  that  she  was 
tnnqKvted  aliont  one  mile  Iwyond  her  sta- 
tkm,  at  which  no  stop  was  made,  and  was 


by  tbe  conductor  required  to  get  off,  thiol} 
clad,  in  a  driving  storm  of  wind,  snow,  and 
sleet,  after  wblcb  she  was  required  to  walk 
back  to  the  station  in  several  inches  of 
snow  with  low-quartered  shoes.  In  conse- 
quence of  all  which,  and  without  contribu- 
tory negligence  on  her  part,  as  has  also  been 
affirmed  by  tbe  verdict,  she  suffered  great 
and  long-continued  physical  and  mental  pain 
and  permanent  Injury.  The  conductor  must 
have  known  of  the  snow  and  of  the  storm 
and  of  ai^ellee's  unprepared  condition,  and 
it  seems  plain  that  his  duty  under  tbe  cir- 
cumstances, as  determined  by  any  rule  of 
care,  was  to  have  backed  bis  train  to  the 
station  as  appellee  testified  she  requested. 

The  same  paragraph  of  the  charge  is  also 
objected  to  on  other  grounds  to  the  effect 
that  it  assumes  as  true  an  Issuable  ffict,  au- 
thorizes a  double  recovery,  and  does  not  re- 
quire tbe  finding  of  damages  to  be  predicated 
on  the  evidence.  The  charge  has  been  care- 
fully considered,  and  we  think  none  of  tbe 
objections  are  maintainable.  In  authorizing 
a  recovery  for  exposure  to  inclement  weath- 
er and  also  for  such  other  damages  as  might 
result  from  "serious"  injury,  ete.,  that  might 
result  from  sucb  exposure,  the  court,  we 
think,  was  mttely  adapting  the  chaise  to  the 
phases  of  tbe  evidence  tending  to  show  tem- 
porary discomfiture  and  pain  only,  and  that 
tending  also  to  show  serious  Injury,  etc. 
The  charge  as  a  whole  omld  hardly  have 
been  misleading,  and  all  objectlcnu  thereto 
are  overruled. 

We  find  no  error  In  the  refusal  of  special 
charges,  think  tbe  evidence  supports  the  ma- 
terial allegations  of  appellee's  petition  and 
the  verdict  in  amount  as  well  as  In  other 
particulars,  and  the  Judgment  Is  aoeordlngly 
afilrmed. 


EL  PASO  ELECTRIC  RY.  CO.  r.  GALLI- 
HER.* 

(Court  of  Civil  Appeals  of  Texas.   Dec.  28, 
1903.) 

FLBA-8TRIKINO  OUT— DISOBBTION  OF  COURT. 

1.  Where  defendant  poatpooed  the  filing  of 
a  plea  of  accord  and  Satli^action  till  the  sec- 
ond trial  of  the  case  was  called,  when  the  de- 
fense was  interposed  either  to  place  plaintiff  at 
a  dlaadvaotage.  or  for  the  purpose  of  delay- 
ing the  case,  it  la  no  abuse  of  discretioa  to 
sustain  a  motion  to  strike  out  tbe  plea. 

Appeal  from  District  Court;  EI  Paso  Coun- 
ty; J,  M.  Ooggln,  Judge. 

Action  by  Houston  A.  Galllber  against  tbe 
El  Paso  Electric  Railway  Cominny.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AffliTaed. 

Clark,  Hawkins  &  Franklin,  for  appellant 
Beall  &  Kemp,  for  appellee. 

JAMES,  G.  J.  This  appeal  involved  but 
one  quratlon.   This  action  for  personal  In- 
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juries  was  filed  March  26,  1902,  was  tried 
first  in  February,  1903,  and  the  second  time 
on  Jane  1%  1908.  It  la  made  to  appear  that 
the  case  was  called  tax  trial  about  11  o'clock 
In  the  forenoon  of  the  latter  date^  and,  the 
papers  not  belns  on  hand,  the  court  asked 
counsel  for  both  the  parties  if  tbey  would 
announce  "BeadT"  at  the  afternoon  session, 
and  they  stated  tliat  they  would  if  the  pa- 
pers were  found;  and. the  comit  called  no 
other  case,  but  took  a  receas  until  2  o'clock. 
The  papers  were  there  at  that  time,  where- 
upon defendant  filed  a  secmid  amen^  origi- 
nal answer.  This  contained,  among  other 
things,  a  plea  of  accord  and  satisfaction. 

It  appears  that  prior  to  the  first  trial  de- 
fendant had  pnqMunded  Interrogatories  to 
the  plaintiff,  and  bad  asked  him  concerning 
a.settlement  of  the  matter  of  this  suit,  which 
settlement  plaintLfl,  In  his  answers,  denied. 
No  plea  on  this  subject  was  interposed  at  the 
first  trial  of  the  case,  and  none  was  filed  un- 
til in  the  said  second  amended  original  an- 
swer, which  came  In  undw  the  above  dr- 
cumstances.  The  court  sustained  a  motion 
to  strike  out  the  plea,  among  other  reasons, 
because  the  ease  had  been  pending  since 
March  26,  1902,  and  was  once  tried  by  a  jury 
in  February,  1903,  and  that  accord  and  sat- 
isfaction had  not  been  set  up  or  pleaded  until 
this  date,  and  after  Oie  call  of  the  case  for 
trial,  and  It  was  now  too  late  to  plead  same. 
It  seems  a  reasonable  coiicluslon  that  def  md- 
ant  postponed  this  defense  and  tntoposed 
this  plea  at  that  particular  time  either  to 
place  plaintiff  at  a  disadvantage  in  meeting 
same,  or  for  the  purpose  of  ddaying  or  con- 
tinuing the  case.  The  discretion  of  the  court 
was  not  abused,  and  defendant  has  no  legal 
right  to  complain  of  the  ruling. 

The  judgment  is  affirmed.  Lewln  v.  Hous- 
ton. 8  Tex.  81;  Trammell  v.  Swan,  25  Tex. 

6oa 


OAMBBON  MILL  &  ELBVATOB  CO.  v. 
ANDERSON.* 

(Court  of  CHvil  Appeals  of  Texas.   Dec.  19; 

1903.) 

NBOLIOONCB— STRBBrrB-EXCAVATIONS  —  INJU- 
RIES TO  MINOR  —  PBRSONS  LIABLE  —  INDH- 
FBNDHNT  CONTRACTORS  —  HVIDRNCK  —  IN- 
STRUCTIONS. 

1.  Where  a  city  authorized  defendant  to  make 
an  excavation  in  a  street  for  the  construction 
of  tinder^ronnd  oll-storaRe  tanlcs,  and  plaintiff 
was  injured  by  falling  into  the  excavation  in 
the  night  hy  reason  of  the  pit  not  being  guard- 
ed by  barriers  or  lights,  defendant  was  not  re- 
lieved from  liability  because  it  had  let  the  work 
by  a  contract  trnder  which  the  contractor  had 
entire  charge  thereof,  and  had  oever  given  the 
contractor  any  instractions  with  regard  to  pro- 
tecting the  pit. 

2.  In  an  action  for  Injuries  to  a  minor  sns- 
tained  by  Calling  into  an  excavation  in  a  street, 
ao  instraction  that  If  he  was  entitled  to  recov- 
er his  damages  should  be  rach  a  sum  as  would 

•Rehearing  denied  January  16,  1904. 
f  1.  See  Haaler  and  Servant,  vol.  34,  Cent.  Die  II 
1243,  1254,  12S»,  I20. 


compensate  him  for  his  Injuries,  eoi^sting  of 

f)hysical  and  mental  pain  and  fatnre  suffenng. 
f  his  Injuries  are  permanent,  together  with  a 
diminution  of  his  earning  capaoty  after  ma- 
jority by  reason  of  his  injuries,  wo  not  objec- 
tionable as  anthorizing  a  recoT«y  of  damaites 
recoverable  only  by  the  parent. 

3.  Such  instruction  was  not  objectionable  as 
giving  undue  prominence  to  the  items  of  plain- 
tiff's damage. 

4.  Where,  in  an  action  for  injuries  to  a  mi- 
nor, the  court  diarged  that  the  jury  idiould 
exclude  from  their  consideration  any  loss  or 
impairment  of  earning  power  daring  Us  mi- 
nority, a  special  instruction  against  a  recov- 
ery for  plaintiff's  services  daring  minority,  and 
against  a  recovery  for  loss  of  time  or  permanent 
disability  during  minority,  was  propwly  re- 
fused. 

6.  In  an  action  for  injuries  to  a  minor,  a  re- 
quested instruction  that  plaintiff  was  entitled 
to  recover  only  such  damages  as  appeared  from 
the  preponderance  of  the  evidence  reasonably 
certain  to  ensue  in  the  ordinary  course  of  na- 
ture from  plaintiff's  injariea  was  properly  refus- 
ed, plaintiff  being  entitled  to  recover  (or  such 
injuries  as  the  evidence  showed  were  reason- 
ably probable  to  result  from  the  Injury. 

6.  An  instruction  that  on  the  issue  of  con- 
tributory negligence  the  burden  of  proof  was 
on  the  defendant,  and  unless  the  jury  believed 
by  a  preponderance  of  the  evidence  tiiat  plain- 
tiff was  guilty  of  negligence  causing  or  con- 
tributing to  his  injuries  he  was  not  guilty  of 
such  negligence,  was  not  objectionable  as  mis- 
leading, in  that  It  impliedly  reuuired  the  Juiy 
to  look  only  to  defendant's  evidence  on  mck 
Issae. 

7.  In  an  action  for  injuries  to  a  minor,  evi- 
dence that  he  was  obedjent,  induatrious,  eco- 
nomical, and  sober,  that  he  did  not  use  tobac- 
co in  any  form,  or  drink,  was  admissible  as 
besring  on  his  capadty  to  secure  and  retain 
employment  or  to  succeed  in  business. 

Appeal  from  District  Court.  Tarrant  Coun- 
ty; Mike  B.  Smith,  Judge. 

Action  by  F.  M.  Anderson  against  the 
Cameron  Mill  &  Elevator  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Geo.  Thompson  and  H.  W.  Floomoy,  for 
appellant  W.  R.  Parker,  Cappa  &  Cantey, 
and  Theodore  Mack,  for  appellee. 


SPBBB,  J.  By  permission  of  the  dty 
council,  appellant  caused  to  be  dng  in  one  of 
the  streets  of  the  dty  ta  Ft  WorOi.  adjacent 
to  its  elevator  plant,  a  hole  some  84  feet 
long,  28  feet  wide,  and  12  or  14  feet  de^ 
The  exoivatlon  was  made  for  the  purpose 
of  putting  In  some  midergroand  storage 
tanks  for  fnd  oil.  Into  this  pit  appdiee.  a 
boy  of  18  years,  fell  and  was  seriously  in- 
jured. The  accident  occurred  about  9  o'clock 
at  nlgbt,  at  a  time  when  none  of  the  work- 
men engaged  in  digging  the  pit  were  in  or 
about  the  place.  There  were  no  lights  or 
barricades  or  signals  about  it  and  the  street 
was  dark.  Appellee,  who  had  no  previous 
notice  of  the  excavaUim.  had  dther  just 
mounted,  or  was  in  the  act  of  mounting,  his 
bicycle,  to  proceed  up  the  street,  when  he 
was  precipitated  Into  the  pit  and  injured  as 
aforesaid.  The  actual  work  of  making  the 
excavation  was  being  done  hy  one  McFad- 
den,  under  a  contract  with  api>ellant  by  the 


Digitized  by 


Google 


Tez.) 


CAM£RON  HILL  A,  ELEVATOR  GO.  t.  ANDEB80N. 


9 


terms  of  whldi  he  had  ezdoalTe  control  of 
tlie  wbrk.  Appellant  did  not  know  that  the 
pit  waa  not  guarded  or  protected  at  night, 
and  had  never  given  the  contractor  anr  In- 
atractlona  upon  that  point,  but  onderstood 
that  the  contractor  was  competent  and  ex- 
perienced, and  took  it  for  granted  that  he 
would  do  what  was  necesaaiy  to  make  the 
work  safe.  The  appellee  had  a  Judgment  for 
$10,600,  trom  which  thU  appeal  is  prose- 
cuted. 

The  question  of  paramount  importance  in 
the  case  arises  out  of  appellant's  contention 
that,  since  the  work  of  making  the  excava- 
tion was  that  of  an  Independent  contractor, 
It  is  in  no  wise  liable  for  his  negligence  In 
falling  to  put  proper  safeguards  about  the 
pit  There  seems  to  be  an  absence  of  au- 
thority at  home,  and  a  contrariety  of  opinitm 
abroad,  as  to  the  law  applicable  to  the  state 
of  facts  here  presented.  But  we  conclude 
that  the  better  reason  is  against  such  conten- 
tion, and  requires  a  holding  in  favor  of  ap- 
pellant's liability.  Ordinarily,  we  know  that 
the  principle  of  respondeat  superior  does  not 
extend  to  cases  of  independent  contracts,  but 
ft  Is  not  alone  upon  this  doctrine  that  we 
predicate  liability.  Indeed.  It  may  be  doubt- 
ed If  the  doctrine  of  respondeat  superior  has 
any  application.  Appellant  is  not  the  supe- 
rior of  McFadden  In  the  sense  that  It  had 
any  control  over  the  men  or  agencies  em-. 
ployed  in  the  work,  but  Ito  liability  rests  up- 
on the  broad  ground  that  it  cannot  knowing- 
ly set  in  operation  causes  dangerous  to  the 
person  of  otbera  without  taking  all  reasona- 
ble precautions  to  anticipate,  obviate,  and 
prevent  such  probable  consequence;  in  other 
words,  tliat  appellant  cannot  cause  to  be  dug 
in  a  public  street  an  excavation  the  neces- 
sary effect  of  which  is  to  create  an  obstruc- 
tion or  defect  which  would  render  the  street 
dangerous  for  travel,  unless  properly  guard- 
ed, without  being  liable  for  such  Injuries  as 
are  the  direct  result  of  such  work.  In  such 
case  it  is  no  defense  that  the  work  was  in 
the  hands  of  a  com[>etent  Independent  con- 
tractor. 

In  Thomas  v,  Harrington  (X.  H.)  54  Atl. 
286,  Lord  Cockburn  Is  quoted  as  saying: 
"There  Is  an  obvious  difference  between  com- 
mitting work  to  a  contractor  to  be  exe- 
cuted, from  which,  If  properly  done,  no  in- 
jurious consequences  can  arise,  and  handing 
over  to  him  work  to  be  done,  from  which 
mischievous  consequences  will  arise  unless 
preventive  measures  are  adopted.  While  it 
may  be  Jnst  to  hold  the  party  authorizing 
work  in  the  former  case  exempt  from  liabili- 
ty for  Injury  resulting  from  negligence  which 
he  had  no  reason  to  anticipate,  there  is,  on 
the  other  hand,  good  ground  for  holding  tiim 
liable  for  injury  caused  by  an  act  certain  to 
be  attended  with  Injarlous  consequences,  if 
such  consequences  are  not  in  fact  prevented, 
no  matter-  through  whose  default  the  omis- 
sion to  take  the  necessary  measures  for  aucb 
^«Tentl<»i  m«j  arlw.**  In  ttie  caw  dted, 


which  la  very  similar  to  the  one  before  ns, 
the  Supreme  Court  ot  New  Hampshire  hj: 
"Such  an  excavation'  In  a  street  la  a  nui- 
sance, because  it  renders  public  travel  dan- 
gerous, and  makes  extra  precautions  neces- 
sary for  the  protection  of  travelers.  Hence 
it  became  the  duty  of  the  defendants,  who 
auth(»-Ized  and  caused  the  ditch  to  be  dug, 
to  protect  the  pubUc  from  the  danger  occa- 
sioned thereby.  They  knew  the  work  could 
not  be  done,  in  Its  reasonable  and  proper 
prosecution,  without  increasing  the  danger 
of  public  travel  In  the  highway  at  that  point 
The  danger  arose  directly  from  the  work 
which  they  required  to  be  done,  and  not 
from  the  negligent  manner  of  Its  perform- 
ance. In  snch  a  case  one  cannot  avoid  re- 
sponsibility for  the  consequences  naturally 
to  be  apprehended  In  the  course  of  the  per- 
formance of  the  work  by  employing  another 
to  do  the  work  as  an  independent  contract- 
or." 

in  Robblns  v.  Chicago,  4  Wait  6&7,  18  L. 
Ed.  432— a  case  of  an  unguarded  area  in  a 
public  street-  the  Supreme  Court  of  the  Unit- 
ed States  tersely  announce  the  rule  of  ex- 
emption, and  its  exception.  In  the  following 
words:  "Where  the  obstrnction  or  defect 
caused  or  created  in  the  street  Is  purely  col- 
lateral to  the  work  contracted  to  be  done, 
and  is  entirely  the  result  of  the  wrongful 
acts  of  the  contractor  or  his  workmen,  the 
rule  Is  that  the  employer  la  not  liable;  but 
where  the  obstrnctl<m  or  defect  wUch  occa- 
sioned the  injury  results  directly  from  the 
acts  which  the  contractor  agrees  and  Is  au- 
thorized to  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  those 
acts  is  equally  liable  to  the  injured  party." 

Chief  Justice  Haney,  in  delivering  the  c^ln- 
lon  of  the  Supreme  Court  of  South  Dakota  in 
McCarrier  v.  HoUlster,  8d  N.  W.  862,  said: 
"The  contract  in  the  case  at  bar  contraiplat- 
ed  an  excavation  in  one  of  the  principal 
streets  of  the  city  of  Sioux  Falls.  The  work 
contracted  for  could  not  be  done  without 
creating  a  condition  In  the  public  thorough- 
fare from  which  mischievous  consequences 
might  reasonably  be  expected  to  arise  unless 
preventive  measures  were  adopted.  An  ex- 
cavation for  the  purpose  of  constructing  a 
sewer  may  not  be  unlawful,  but  it  Is  cer- 
tainly Intrinsically  dangerous,  and,  unless 
properly  guarded,  liable  to  cause  personal 
injuries.  The  nature  of  the  work  demands 
more  than  its  proper  performance.  Dlg^ng 
the  ditch  and  laying  the  pipe  are  not  enough. 
Lights,  barriers,  or  other  safeguards  are  re- 
quired during  the  progress  of  the  work  to 
protect  persons  trom  such  accidents  as  the 
one  resulting  in  plaintiff's  injury.  Where  the 
work  contemplated  by  the  contract  Is  of  such 
a  nature  that  public  safety  requires  aome- 
tlUng  more  to  be  done  than  the  mere  con- 
struction of  the  improvement  we  think  the 
owner  of  the  proi>erty  owes  a  duty  to  the 
public  to  see  that  pn^er  safeguards  are  tak- 
en, and  that,  where  snch  precautions  are 
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not  taken,  he  Bhoold  not  escape  liability  tor 
teaulttng  Injuries. " 

To  tbe  nime  effect  Is  the  opinion  of  Oblef 
Jnsttce  I^ker  of  tbe  New  York  Goart  of 
Appeals  in  D^ng  t.  Terminal  Ballway,  ffl 
N.  E.  986,  88  Am.  St  Sep.  621,  Wherein  be 
says:  "I  hare  thus  called  attention  to  Uie 
principal  authorities  relied  npon  hj  tiie  ap- 
pellant In  snpport  <tf  bla  contention  that 
Blake  T.  TeniB,  6  N.  T.  48  [65  Am.  Dec.  804], 
la  still  the  law  tot  e-very  question  decided  by 
it.  and  have  pointed  out  the  fact  that  not  one 
of  those  caaea  presents  one  of  the  questions 
decided  by  the  Blake  Case,  namely,  tiiat  a 
party  having  authority  to  make  the  pnhUc 
streets  dangerous  for  passers-by  may  be  re- 
liered  from  the  burden  of  guarding  the  place 
of  danger  In  the  street  by  letting  tbe  work 
to  an  independent  contracts.  On  the  other 
hand.  It  lias  been  obsored  that  so  much  of 
the  decision  In  Kake  t.  PerrlB  as  so  decided 
was  dlstloctly  OTerrnled  In  the  Storrs  Case 
[17  N.  T.  lOi,  72  Am.  Dec.  437],  the  doctrine 
ct  whfdi.  In  that  respect,  has  since  been  fol- 
lowed in  several  cases  where  the  question 
was  up  for  decision." 

We  ttkink  the  principles  announced  In  these 
cases  control  this  case.  We  do  not  hold  that 
the  -mxk  undertaken  by  aj^llant  ccmstituted 
a  nuisance  per  se,  but  we  do  bold  that  the 
work  let  to  the  oontractiK-  contemplated  an 
excavation  In  the  pobUc  street  the  necessary 
effect  of  which  was  to  create  an  Obstruction 
or  defMt  tiiereln  dangerous  to  the  pubUc  us- 
ing such  street  and  from  whldi  Injury  to 
passers-by  was  reasonably  to  be  anticipated 
unless  the  same  was  pn^aly  guarded  or  pro- 
tected, and  tbat  It  was  the  duty  of  appellant 
to  see  that  such  precauti<»is  for  the  public 
safety  were  taken.  A  sound  public  policy  re- 
quire Budi  a  holding.  Thne  would  be  little 
protectlm  to  the  public  if  any  other  rule 
should  be  adopted.  In  those  eases  where  the 
defect,  Abstmctlon,  or  fault  Is  purely  collateral 
to  tbe  woA  contracted  to  be  done,  and  is  tbe 
result  entirely  of  the  wrongful  act  ot  the  In- 
depmdent  contractor  or  his  workmen,  the  em- 
ployer should  not  be  held  liable,  because  audi 
act  is  not  to  be  anticipated  by  him.  Such  are 
the  cases  of  Taylor  t.  Dunn,  80  Tex.  6B2, 
16  S.  W.  782;  City  of  Indepaidoice  v.  Blade 
<Mo.)  84  8.  W.  1004;  City  of  Bichmond  t. 
Sltterdlng  (Va.)  43  S.  B.  662;  Frassl  v.  Mc- 
Donald (Cal)  66  Pac.  139:  Southern  Oil  Go. 
V.  Church  (Tex.  Civ.  App.)  74  S.  W.  797; 
Central  Coal  &  Iron  Co.  r.  Qrlder  (Ey.)  74 
S.  W.  1068;  Garven  v.  Railway  Co.  (Mo.  App.) 
T5  S.  W.  193;  Fulton  County  v.  Railway  Co. 
(Ga.)  18  S.  B.  828;  Gbartlers  Yalley  Gas  Co. 
V.  Waters  (Pa.)  16  Atl.  423.  But  here  tbe 
Injuries  are  tbe  direct  result  of  the  very 
thing  which  the  appellant  authorised  to  be 
done.  In  addition  to  Qie  authcnitles  quoted 
from,  the  following  also  support  the  views  we 
have  here  announced:  Baumelster  v.  Mark- 
ham  (Ky.)  39  S.  W.  844.  72  Am.  6t  Rep. 
397;  Gcdgrove  v.  SmlOi  (Gat)  86  Paa  411, 
27  L.  R.'  A.  BOO;  Wata  Go.  r.  War^  16 


wall.  606,  21  L.  Bd.  486;  Gorham  r.  Gross, 
125  Mass.  282,  28  Am.  "Rep.  234;  Woodman 
T.  RaUroad,  140  Mass.  335,  21  M.  K.  482,  4 
li.  R.  A.  213,  14  Am.  St.  Rep.  427;  Norwalk 
Gas  Go.  T.  Norwalk.  68  Conn.  495,  622,  28 
Atl.  32;  Storrs  v.  Utlea,  17  N.  T.  104,  72  Am. 
Dec:  487;  Ohio  Soutti.  IL  Co.  v.  Morey  (Ohlj) 
24  N.  B.  268,  7  L.  R.  A.  701;  Davis  v.  Sum- 
merfleld  (N.  C.)  46  6,  B.  654;  Bonaparte  v. 
Wiseman  (Md.)  42  AU.  918.  41  L.  R.  A.  482; 
'Murphy  V.  Perlsteln  (Bup.)  76  N.  Y.  Stqip. 
657;  Ann  v.  Htxtee  (Sup.)  79  N.  T.  Sapp.  825: 
Dillon,  Mun.  Cor.  H  1029-1033.  There  are 
other  cases  In  an>arent;  and  probably  real, 
conflict  with  the  views  hoe  ei^essed,  but  we 
shall  make  no  ^ort  to  review  them,  rest- 
ing contented  wltb  the  oonduslmi  we  hare 
reached. 

A  numbe*  of  asstgnmoits  are  directed  to  the 
following  paragraph  of  tUe  courtfs  charge,  rlx.: 
"If  you  find  for  the  plaintiff  yon  will  assess 
his  damages  at  such  a  sum  of  money  as  In 
your  c^rinlon  will  be  a  reasonable  and  ixa/t 
onnpensation  tor  the  injuries  be  bas  sustain- 
ed. In  estimating  Qie  damages^  you  will  take 
into  conslderatlfHi  Qie  pbydcal  and  mental 
pain,  if  any,  he  has  sustained  by  reason  of 
such  injuries,  if  any;  and  If  yon  bellere  from 
tiie  erldence  that  plaintiff  has  not  yet  re- 
covered, and  that  his  injuries  are  permanent, 
and  that  be  will  bereaft»  suffer  pain  anl 
"snguidi  therefrom,  and  that  bis  ability  to  la- 
bor and  earn  mon^  subsequent  to  bis  ma- 
jori^  Is  and  will  be  impaired  by  raison  of 
said  injnries,  If  any,  then  you  will  take  this 
bito  consideration  In  estimating  the  damages; 
but  yon  will  exclude  ffttm  your  consideration 
any  loss  or  impairment  of  earning  power,  If 
any,  during  his  mintnlty."  It  is  urged  that 
this  charge  did  not  limit  the  jury  to  a  con- 
sideration of  ttie  evidence  In  assessing  appel- 
lee's damages;  that  it  authorized  a  recovery 
of  damages  that  were  recorenible  only  by  his 
parent;  that  it  gare  undue  pKHUlnence  to  tbe 
lt»na  ot  bis  damage;  that  In  connection  with 
It  the  court  should  bare  glren  tiie  requested 
charge  that  no-  recovery  could  be  had  for  di- 
minished earniii^  capacity  If  appellee  would 
recover  from  his  Injuries  before  he  readied 
his  majOTlty;  that  special  Instruction  direct- 
ing against  a  recovery  for  ai^nee's  services 
during  minority,  for  medical  expenses  and 
nurse  hire,  should  have  been  given;  and  that 
the  speclftl  clurge  directing  against  a  recor- 
ery  for  loss  ot  time  or  permanent  disability 
during  appellee's  minority  should  have  been 
I  given.  Ntme  of  these  complaints  Is  well  tak- 
en. Nor  should  the  special  charge  which  dl- 
I  rected  the  jury  to  allow  for  such  results  only 
1  as  appeared,  from  the  preponderance  of  the 
'  erldence,  reasonably  certain  to  ensue  In  the 
j  ordinary  course  of  nature,  have  been  given. 
•  This  would  mean  such  results  as  would  fol- 
'  low  beyond  a  reasonable  doubt  and  Is  potting 
It  stronger  against  the  plaintiff  than  Is  au- 
thorized. It  is  only  required  that  the  evi- 
dence should  show  a  reasonable  probsbUlty 
of  the  occurrence  of  future  ill  effects  at  tbe 
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Injury .  Qnlf,  G.  &  S.  F.  Ry.  Go.  t.  Harriett, 
80  Tex.  73. 15  S.  W.  568.  Ntme  of  the  special 
charges  refused  was  Decessary  to  be  given. 
The  main  charge  was  ample. 

Veitha  was  the  chaige  upon  the  burden  of 
ptoai  on  the  Issae  of  contributory  negligence 
obnoxlona  to  the  rule  announced  In  the  cases 
of  Texas  &  P.  Ry.  Go.  r.  Reed,  88  Tex.  439, 
31  8.  W.  1058,  and  Gulf,  G.  &  8.  F.  Ry.  Go. 
V.  Hilt  (Tex.  Sup.)  69  8.  W.  138.  The  lan- 
guage of  the  charge  is  not  such  as  to  suggest 
the  Idea  that  the  Jury  were  probably  misled 
Into  the  bell^  that  they  were  to  look  only  to 
the  evidence  Introduced  by  the  defendant  upon 
this  Issue.  The  charge  Is  as  follows:  "On 
the  issue  of  contributory  negligence  the  burden 
of  proof  is  on  the  defendant,  and  unless  you 
believe,  by  a  preponderance  of  the  evldenda, 
that  plaintiff  was  guilty  of  negligmce  causing 
or  contributing  to  cause  his  injuries,  then  you 
will  find  that  he  was  not  guilty  of  such  negli- 
gence." 

We  think  there  was  no  error  In  permitting 
variona  witnesses  to  t»tify  to  the  ^ect  that 
appellee  was  an  obedient,  hidnstrlous,  econom- 
ical, and  sober  boy;  that  he  did- not  nsa  to- 
bacco in  any  form,  or  drink.  These  facts 
wonld  have  a  bearing  upon  his  future  earning 
capacity  by  tending  to  show  those  qualities 
cr  traits,  physical  and  moral,  which  aid  a  man 
in  securing  and  retaining  employment,  (Ht  In  a 
sncceesfnl  business  career  of  his  own. 

On  the  whole,  we  have  given  the  case  a 
cat^Dl  ccmridaatlon,  and  ccmclnde  that  while 
the  Judgment  appears  to  be  a  large  one,  yet 
under  the  testimony  we  wonld  not  be  Juatl- 
fied  in  disturbing  it  for  that  reason,  and  that 
none  of  the  assignments  presents  error  calling 
for  the  reversal  of  the  case.  The  Jndgmoit 
la  tberefbre  afflimed. 


HENNB  ft  ICEITBR  t.  MOULTKIB. 

(Conrt  of  Civil  Appeals  of  Tezaa.   Jan.  18. 
1904.) 

H0BT0AQB»-VOBBCL0B1IRa-nAPPaAXi-BBQ1TB8- 
TRATIOK. 

1.  Where,  on  appeal  In  an  action  on  a  note 
and  to  foreclose  a  mortgage,  plaintiff  Is  entitled 
to  Jndgmmt  and  foreclosure,  but  it  appears 
diat  a  writ  of  seqitestratlon  was  issued  in  the 
eas^  and  It  Is  not  shown  what  disposition  has 
been  made  of  the  property  under  the  writ,  the 
appellate  court  cannot  render  a  Judgment  of 
ftweelosnre. 

Appeal  fn»n  Hilam  Gounly  Court;  B.  B. 
Fool,  Judge. 

Action  Henne  ft  Meyer  against  Fan! 
Moultrie.  There  was  Judgment  for  defend- 
ant; and  plaintiffs  appealed  to  the  Court  of 
Civil  Appeal^  which  certified  questions  to 
the  Supreme  Court.  On  remand  after  answer 
to  questions.  77  8.  W.  007.  Judgment  below 
reversed,  witb  Instructtons. 

A.  B.  Wallace  and  Henderson,  Morrison  ft 
Preeman.  fonwpelUmts.  N.  H.  Tracy,  James 
Bass,  and  Bloon  ft  Mooroh  for  appelleOi 


8TREBTMAN,  J.  UpOTi  a  former  day 
of  this  term  we  certified  to  the  Supreme 
Court  certain  questions  arising  In  this  case. 
The  opinion  of  that  court  upon  said  ques- 
tloue  will  be  found  In  77  8.  W.  007.  8  Tex. 
Ot  Rep.  758.  Our  certificate  copied  In  said 
opinion  discloses  fully  our  views  with  ref«- 
ence  to  the  qnestlDns  arising  in  this  case. 
In  our  opinion,  the  lower  court  should  have 
Instructed  a  verdict  for  the  plaintiffs  for  the 
amount  of  their  note,  together  with  a  fore- 
closure of  their  mortgage  lien.  It  appears 
that  there  was  a  writ  of  sequestration  issued 
In  the  case,  bnt  it  does  not  appear  what  dis- 
position has  been  made  of  the  property  un- 
der said  writ  For  this  reason  this  court  Is 
not  in  position  to  tender  a  Judgment  of  fore- 
cloeore,  as  it  cannot  tell  the^resent  condi- 
tion of  the  property  covered  by  the  mort- 
gage. For  that  reason  the  Judgment  of  the 
lower  court  will  be  reversed,  with  Instruc- 
tions to  said  court  to  render  Judgment  in  fa- 
vor of  the  plaintiffs  for  the  amount  of  thMr 
debt,  and  to  make  such  order  with  reference 
to  the  mortgaged  property  as  may  be  proper 
to  enforce  plaintiffs'  U«i  against  said  pioper- 
ty. 

Reversed,  with  instructions. 


INTOBNATIONAL  ft  O.  N.  B.  00.  v. 
MILLS.* 

(Court  ot  Olvfl  Appeals  oi  Texas,  Dec.  23, 

1908.) 

UASTER  AND  SBRVANT— PERSONAL  INJURIES- 
RAILROADS  —  AIR  BRAKES  —  DBFSGTIVE  AN- 
OLB  COCK— BXPBRT  TESTIMONT— FORM  OF 
QUBSTION-^STRUCnONS— EVIDBNCB. 

1.  A  hypothetical  question  to  an  expert  wit- 
ness Is  not  objectionable  because  calling  for  an 
answer  drawing  deductions  from  the  facts,  and 
bearing  on  a  fact  In  issue  which  must  be  de< 
dded  D7  the  Jury. 

2.  In  an  action  by  a  brakeman  against  a  rail* 
way  company  for  personal  lojarles  alleged  to 
have  been  caused  by  the  defective  condition  of 
an  angle  cock  in  an  air  hose,  which  caused  the 
hose  to  be  Jerked  from  plaintHTs  hands  and 
strike  him  on  the  knee  wnen  he  uncoupled  It, 
a  qaestion  as  to  what  it  would  Indicate  In  ref- 
erence to  an  angle  cock  if  the  hose  was  Jerked 
out  of  the  workman's  hand  as  he  went  in  to 
uncouple  it,  after  cutting  off  the  air  at  the 
angle  cock,  was  a  proper  subject  for  expert  tes- 
timony. 

3.  A  qnestion  to  an  expert  witness  la  not  ob- 
jectionable because  assuming  issoable  facts,  if 
the  testimony  tends  to  prove  such  facts. 

4.  In  an  action  by  a  brakeman  against  a 
railroad  company  for  Injuries  alleged  to*haTe 
been  caused  by  a  defective  angle  cock  In  an 
ahr  hose,  an  Instruction  that  If  the  jury  did 
not  believe  from  the  evidence  that  the  an^Ie 
cock  was  in  a  defective  condition,  and  that  tlie 
defendant  was  guilty  ot  negligence  In  permit- 
ting it  to  be  in  the  condition  the  jury  should 
find  it  was  in,  then  to  find  for  defendant,  was 
not  misleading. 

6.  The  failure  to  refer  In  the  Instruction  to 
the  questions  of  contributory  negligence  and 
assumed  risk  did  not  rwder  the  Instruction 
mirieading,  in  view  of  other  paragraphs  con- 

•Beb«artiis  denied  JaonuT  SO,  1W4,  and  writ  ot 
error  denied  by  Supreme  Court 
f  t.  See  Bvldeace.  toI.  »,  Cent.  Dig.  |  S371. 
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dltlonliiff  plalDtlfrs  reeoTery  on  frMdom  from 
contribatory  negligence  or  assnmption  of  risk. 

6.  On  appeal  ia  an  action  for  personal  in- 
juries, in  which  a  requested  diarge  that  the 
Goort  had  no  power  to  compel  plaiotiff  to  eab- 
mit  to  a  physlciil  examination  was  i^efaced  I17 
a  recital  that  plaintiffs  couBsel  had  argued  that 
defendant  had  not  made  a  motion  for  snch  ez- 
aminatlui,  bat  there  was  do  bill  of  exceptiomi 
taken  to  the  argument  of  comuel,  it  will  be 
presumed  that  the  judge  refused  the  charge  be- 
cause no  snch  argoment  was  made. 

7.  The  mere  fact  that  plaintiff  in  a  personal 
injury  action  ii  the  only  witness  testifying  to 
the  drcumstanees  of  the  injury  does  not  infr- 
dude  a  recoTery. 

Appeal  from  District  Goart;  Bexu  Ooimty; 
8.  J.  Brooks,  Judge. 

Action  by  J.  M.  Mills  against  the  Intema- 
ttonal  &  Great  Northern  Ballroad  Company. 
From  a  JadKflient  tor  plaintiff,  defendant 
appeals,  Aflirmed. 

Hicks  &  Hicka, '  for  appellant  John  Be- 
hoTD,  for  appellee. 

FLT,  3.  Appellee  sued  to  recover  damages 
azlfllng  out  of  an  Injury  inflicted  on  bis  knee 
through  a  defect  In  an  angle  cock  while  he, 
In  discharge  of  his  duties  ai  a  brakeman, 
.  was  endeavoring  to  cut  off  the  air  «■  a 
freight  train.  He  recovered  a  verdict  and 
judgment  for  $7,600. 

It  appears  from  the  evidence  that  an  "angle 
cofdc"  Is  a  portltm  of  the  air-brake  attach- 
ments  on  a  train.  The  air  travels  from  the 
locomotive  through  iron  pipes  and  hose  coup- 
lings to  the  rear  of  the  train.  The  Iron  pipee 
run  underneath  tiie  cars,  and  at  each  end  oC 
the  pipes  at  the  ends  of  the  cars  there  Is  at- 
tached an  angle  co<^  which  Is  a  kind  of 
fiiucet  for  cutting  off  or  turning  tm  the  air, 
so  that  it  may  travel  through  the  pipes  and 
connecting  hose.  Ttxa  hose  at  one  end  Is  at- 
tached to  the  angle  co<^  and  at  the  other 
ia  attached  to  the  hose  belonging  to  another 
car.  To  uncouple  a  car,  the  angle  cocks  on 
both  cars  are  turned  to  cut  off  the  air,  and 
then  the  hose  on  the  two  can  are  onconpled 
or  pulled  apart  If  tlie  air  la  not  cut  off  by 
'  the  angle  cock,  the  hose  will  wh^  around 
as  one  does  when  filled  with  a  stream  of  wa- 
ter.  Appellee  attonpted  to  cut  off  the  air 
by  means  of  the  angle  cocks,  and  if  every- 
thing had  been  in  woriilng  order  tiiat  action 
should  have  cut  off  ttie  air.  However,  the 
angle  cocks  were  defective  and  did  not  cut 
off  the  air,  and  when  appellee  attempted  to 
uncouple  the  hose  tlie  air  in  It  jerked  the 
hose  out  of  his  hands,  and  it  struck  appel- 
lee on  the  cap  of  his  knee  with  such  force 
as  to  break  it  The  injury  stiffened  the  leg 
so  as  to  render  appellee  a  cripple  for  life. 
Appellee  was  Ignorant  of  tiie  defects  in  the 
angle  cocAs. 

The  first,  secimd,  third,  and  fourth  as- 
signments form  the  basis  for  the  contentlim 
that  It  was  error  to  pnmlt  the  following 
question  to  be  propounded  to  and  answered 
by  four  diffeirat  witnesses:  "Assuming  that 
the  air  la  cut  off  at  the  angle  cock  by  a 


t»akeman  as  be  goes  In  to  oncotQle  tbe  hoe^ 
and  it  is  jerked  out  of  his  band,  what  does 
that  Indicate  in  reference  to  the  angle  cockf ' 
The  answo-  was:  "It  would  indicate  ttiat 
tliere  was  a  leak."  The  question,  as  copied 
in  the  brief,  leaves  it  in  doubt  as  to  whether 
tlie  angle  cock  or  the  hose  was  jerked  tnit  of 
the  bnkeman*8  bands,  but  the  Ulls  of  vr- 
c^tlon  show  that  it  wu  the  hose  that  the 
brakenum  sought  to  nncoivie,  after  cutting 
off  the  air  at  the  angleoock,  and  that  the  hose 
was  jeAed  violently  out  of  hla  hand.  Tbe 
objections  urged  to  the  questton  and  answers 
were  that  the  question  was  not  suCh  as  could 
propraly  be  asked  an  eipert  wltoess,  and  did 
not  elicit  such  facte  as  can  be  ^ved  by  ex- 
pert testimony,  and  called  for  the  opinions 
of  witnessea  on  a  state  of  facta  which  tt  is 
the  province  et  the  jury  to  decide.  It  Is  not 
eontoided  In  tills  court  that  the  witnesses 
were  not  experts,  the  sole  xwoposltion  btfng 
that  a  hypothetical  question  which  assumes 
the  very  fact  In  controversy,  and  wUcb 
would  eUdt  an  answer  that  would  usurp  tbe 
province  of  the  jury  in  drawing  deductions 
from  the  facte,  is  Improper.  The  propo' 
test  of  the  admlasIbUlty  of  the  testimony  of 
eiperts  Is  not  made  by  appellant  for  the 
test  Is  not  whether  or  not  tiie  opinion  <xf  tlie 
expert  would  prove  the  very  fact  to  be  fOnnd 
by  the  jury.  The  object  of  all  testimony  is 
to  prove  the  very  fact  to  b%  found  the 
jury,  and  it  la  no  usurpati«i  of  the  powers 
of  a  jury  to  prove  that  fact  In  order  to  ob- 
tain a  certain  opinion  from  an  expert  it  is 
absolutely  essential  to  assume  the  exlstaice 
of  the  facta  necessary  to  elicit  tbe  <vlni<m; 
and,  in  order  tiiat  the  opinion  should  prove 
of  any  value,  it  should  be  the  very  one  that 
it  is  desired  the  juiy  should  form.  Tbe  rule 
as  to  expert  testimony  is  that  the  subject  of 
inquiry  is  one  of  science,  sklU,  or  trade,  or 
questions  of  like  kind,  about  which  the  ex- 
pert, by  his  prevlouB  training,  habits,  <v 
study,  has  more  ^1  and  knowledge  than  jn- 
rors  of  average  Intelligence  may  be  presumed 
generally  to  possess.  Ferguson  v.  Hnbbell. 
97  N.  T.  518.  49  Am.  Bep.  B44.  If  the  sub- 
ject of  inquiry  Is  one  that  may  be  presumed 
to  be  within  the  knowledge  and  commim  ex- 
perience of  the  average  man  in  the  ordlnaiy 
walks  of  life,  tbe  opinions  of  experts  are  not 
admissible.  Under  snch  cdreumstances  the 
Jury  is  Just  as  capable  of  passing  i^on  the 
facta  and  forming  proper  opinions  thereon  as 
the  expert  Ballway  v.  Sweeney  (Tex.  OIv. 
App.)  24  S.  W.  947.  In  this  case  the  testi- 
mony was  as  to  the  operation  of  parte  of  a 
train,  of  which  none  but  those  who  made 
such  things  a  study,  or  who  were  accustom- 
ed to  (derating  them,  could  possibly  hav* 
any  knowledge  Questions  addressed  to  ex- 
perts should  be  baaed  npon  a  tiypothetlcal 
statement  of  tacts,  and  it  is  the  privilege  of 
the  parson  asking  the  question  to  assume 
any  state  of  facta  which  the  facta  tend  to 
prove.  An  iviidon  givoi  by  an  expert  on  a 
given  statement  of  facta  which  the  testimony 
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tendB  to  pvore  gow  to  the  juiy  u  aiqr  otlMr 
fact,  and  may  be  accepted  or  iftJectea  as  naj 
be  deemed  proper  and  r^t  by  the  Jaxy. 

Tbe  court  charged  the  Jury  as  folknni: 
"On  the  other  hand.  If  yon  do  not  beHero 
from  the  evidence  that  said  angle  cock  was 
In  a  deCMtlTe  condition,  and  that  the  defend* 
ant  was  guilty  of  negligence  In  permitting 
it  to  be  In  the  condittra  yon  find  it  was  In, 
yon  vUl  And  for  the  dtfmdant"  The  as- 
signment assailing  this  charge  Is  that  "tbe 
eonrt  erred  In  the  third  paragraph  of  Its 
charge  to  the  jury."  The  tmly  proportion 
timeuDder  Is:  '*A  paragraph  of  a  charge 
which  may  be  correct  as  a  proposition,  but 
which  Is  calculated  to  mislead  the  Jury,  la 
«toneou8,  and  should  not  be  given."  That 
proposition  may  be  tm^  bnt  It  Is  not  appar* 
«nt  how  a  cliarge  which  Informs  tlie  Jury  to 
find  for  appellant  If  certain  facts  are  not 
proved  could  mislead  them.  Appellant  con- 
tends tbat  the  clear  inferoioe  Is  tliat  If  ttie 
angle  cock  was  detectlr^  and  parmltUng 
such  defect  was  negligence  iQMm  the  part 
of  the  appellant,  the  Jury  should  find  for 
appellee.  How  this  would  mislead  the  jury 
appellant  makes  no  attempt  to  show,  and  it 
Is  mily  a  snrmte  of  this  court  that  appellant 
thinks  it  misled  ttie  Jury  because  no  refers 
ence  was  made  to  the  questions  of  contribn* 
tory  negligence  or  assumed  risk  on  the  part 
of  appellee.  If  this  be  the  ground  of  c<ntt- 
plaint,  we  do  not  think  it  misled  the  Jury, 
for  whai  read  In  connection  with  other  para- 
graphs of  the  charge,  preceding  and  succeed- 
ing, It  clearly  appears  that  a  recovery  on 
the  part  of  appellee  la  condltl<med  on  his  be- 
ing free  from  having  contributed  to  his  lu- 
Jmy  or  having  aasnmed  the  risk  of  the  de- 
fect 

The  charge  on  the  measure  of  damages 
cleariy  deSnes  the  dements  of  damages 
which  tbe  Jury  were  to  consider  In  arriving 
at  a  veidlct  Appellant  requested  a  qwctal 
charge  to  the  effect  that  the  court  had  no 
power  to  compel  the  plaintiff  to  submit  to  a 
physical  examination  to  ascertain  the  extent 
of  his  Injuries,  which  was  prefarad  with  a 
recital  that  counsel  for  appellee  had  argued 
that  appellant  had  not  made  a  motion  to 
have  appellee  examined  by  a  ph^lclan  ap- 
pointed by  the  court.  There  was  no  bill  of 
exceptions  taken  to  the  argument  of  coun- 
sel, and  there  Is  nothing  to  Indicate  tbat  such 
ailment  was  made,  except  the  recital  In  the 
rejected  charge.  The  presumption  Is  that 
tbe  trial  Judge  rejected  the  charge  because 
there  was  no  such  argument  made.  If  tbe 
physicians  who  testified  for  appellee  are  to 
be  credited,  the  blow  Inflicted  by  the  hose 
upon  tbe  knee  of  appellee  stHf  ened  tbe  Joint, 
and  tbe  Injury  is  permanent,  and  will  In- 
capacitate him  from  the  use  of  his  leg.  Ac- 
cording to  tbe  testimony  of  appellant,  he  waa 
confined  to  the  bouse  tot  three  months,  and 
daring  tbat  time  the  leg  was  painful  to  blm. 
He  cannot  walk  without  crutches.  Tbe  in- 
Jmy  was  inflicted  in  January,  1002.  Appel- 


lee was  at  tibat  tlnw  86  years  of  age,  and  was 
earning  from  976  to  980  a  month.  The  ver- 
dict cannot  be  held  to  be  excessive. 

The  case  of  Ballway  t.  Bomers,  78  Tez. 
441,  14  B.  W.  770,  la  cited  by  appellant  aa 
being  dedaive  of  this  case^  and  language 
flom  tbat  opinion  qnotod  as  follows: 
*There  waa  no  evidsnee  to  support  his  case 
but  Us  own.  It  seems  to  us,  therefm^  that 
the  Jury  must  have  beox  controlled  Jn  their 
verdict  more  by  their  empathy  for  a  hard- 
woiUng,  aealons  man,  injured  in  a  dangw^ 
oua  enjoyment  than  t^'flie  law  ct  the  case 
as  applied  to  the  evidence."  Thta  language 
was  not  intended  as  an  enunciatirai  of  a  gm- 
wal  rule  that  a  i^Intlff  cannot  recover  dam- 
ages If  DO  one  testifies  as  to  tbe  drcumstan- 
cea  of  the  Injnxy  excqrt  himself,  but  applies 
only  to  the  facts^of  that  case^  In  which  a 
plaintiff  was  Ids  sole  witness,  and  had  made 
contradictory  statements,  and  had  been  con- 
tradicted by  two  disinterested  witnesses.  A 
man  is  not  rendered  unworthy  of  belief  mere- 
ly because  he  has  no  one  to  corrobcnate  him 
as  to  the  manner  In  which  he  received  ttis  In- 
juries. 

The  Judgment  Is  afllrmed. 


CROW  et  uz.  V.  OmZBNS'  BY.  00.* 

(Court  of  Oivll  Appeals  of  Tnas.   Dee.  0^ 

lOOS.) 

0ARRIEB8— DBA.TH  OF  PASSBNOBIU^ISOLI- 
OBNOn^INSTRUOTION— ERROR. 

1.  In  an  action  against  a  street  railroad  for 
the  deatii  of  a  passenser.  It  1b  error  to  charge 
on  several  acta  of  negligeDCe  conjunctively,  ei- 
ther of  which  woald  have  permitted  a  recovery, 
where  the  jury,  in  the  uiat  sentence  of  the 
charge,  were  told  that  it  rested  on  tbe  plaintiff 
"to  establish  said  facts  alleged  to  be  negU- 
genos  on  the  part  of  defendant  by  a  pr^MMer- 
ance  of  the  evidence." 

Appeal  from  District  Court,  McLennan 
County;  Marsliall  Snrratt,  Judge. 

Action  by  Samuel  P.  Crow  and  wife  against 
the  CHtlBens'  Railway  Company.  From  a 
JuiHcment  tor  defendant,  plaintiffs  appeaL 
Beversed. 

Waller  S.  Baker  and  S.  P.  Ross,  for  ap- 
pellants, dark  &  Bollnger  and  J.  A.  Klb- 
lor,  for  appellee. 

STREETMAN.  J.  This  action  was  brought 
by  appellants  to  recover  damages  on  ac- 
count of  tbe  death  of  their  son  Samuel  P. 
Crow,  Jr.,  alleged  to  have  been  caused  by  the 
negligence  of  appellee,  a  street  car  company 
In  the  city  of  Waco.  The  petition  sets  out 
the  cause  of  action  as  follows:  "That  the 
defendnnt,  while  engaged  in  the  operation  of 
its  business  for  the  carriage  of  passengers, 
and  partlcnlarly  while  operating  a  number 
of  cars  called  'trailers,*  annexed  to  one  car 
and  propelled  thereby  by  the  use  of  electric- 
ity, while  carrying  passengers  from  West 

*RelMarlna  OeDled  Jaouarr  20,  1S04. 
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£ad,  carelessly  and  negligently,  and  by  the 
use  of  said  trallere,  and  by  the  sudden  stop 
thereof  near  Fourth  and  Austin  streets.  In 
the  dty  of  Waco,  and  the  failure  to  have 
motormen  and  condactors  for  each  car,  caus- 
ed Samuel  P.  Crow,  Jr..  son  of  plaintilXs,  to 
be  thrown  from,  and  run  over  by,  defend- 
ant's said  trailers,  which  mangled  the  en- 
tire body  of  the  said  Samuel  P.  Crow,  Jr., 
and  w^ch  finally  resulted  in  his  death,  to 
wit,  on  the  10th  day  of  July,  1902.  That 
but  tor  the  use  of  trailers,  and  the  failure 
to  have  motormen  and  conductors  for  each 
car,  and  the  defective  construction  of  said 
trailers  generally,  and  the  allowance  of  too 
much  alack  In  the  coupling  thereof,  and  the 
■odden  stopping  thereof,  said  accident  of 
which  the  plalntUfs  complain  would  not  fiarft 
happened." 

The  first  asirignment  of  error  comidalna  of 
the  following  paragraph  of  the  court's  charge, 
which  is  the  only  portion  of  the  charge  au- 
thorizing a  recovery  by  appellants: 

"If  you  believe  from  the  evidence  that  the 
defendant,  by  running  its  said  cars  with 
trailers  attached,  as  shown  by  the  evidence 
In  this  case,  and  by  the  sudden  stop  thereof, 
If  any,  near  Fourth  and  Austin  streets,  and 
the  failure  to  have  motormen  and  conduct- 
ors for  each  car,  caused  the  said  Samuel  P. 
Orov,  Jr^  to  be  thrown  from,  and  to  be  run 
over  by,  defendant's  cars,  and  that  but  for 
the  use  of  trailers,  and  the  failure  to  have 
motormen  and  conductors  for  each  car,  and 
the  defective  construction  of  the  trailers  gen- 
erally, and  the  allowance  of  too  much  slack 
in  the  couplings  thereof,  and  the  sudden  stop* 
ping  thereof,  said  accident  would  not  have 
happened;  and  you  further  believe  from  the 
evidence  that  said  acts  or  omissions,  or  ei- 
ther of  them,  on  the  part  of  the  defendant, 
constltnted  n^ligence  on  the  part  of  the  de- 
fendant (that  is,  a  failure  upon  its  part  to 
exercise  that  high  degree  of  care  as  above 
charged  as  its  duty),  and  that  but  for  such 
act  or  omission,  if  any,  the  said  Samuel  P. 
Crow,  Jr.,  would  not  have  been  Injured;  and 
you  further  believe  tliat  the  said  Samuel  P. 
Grow,  Jr.,  was  at  the  time  acting  as  an  or- 
dinarily prudent  person  of  his  age  and  Intel- 
ligence would  have  acted  under  the  same  or 
similar  circumstances,  to  avoid  being  1d- 
jured— then  yon  will  find  for  the  plaintiffs, 
unless  you  find  for  the  defendant  under  the 
following  instructions.  And  the  burden  of 
proof  rests  upon  plalntlffB  to  establish  said 
facts  alleged  to  be  negligence  on  the  part  of 
defendant  by  a  preponderance  of  the  evi- 
dence." 

The  substance  of  the  objections  Is  that  the 
charge  quoted  required  appellants  to  prove 
all  of  the  acts  of  negligence  alleged,  Instead 
of  authorizing  a  recovery  upon  proof  df  ei- 
ther of  said  acts.  The  charge  Is  not  as  ac- 
curately framed  as  It  might  have  been.  The 
second  clause  of  the  charge,  beginning  with 
the  words  "and  yon  further  believe  from  the 
evidence  that  said  acta  or  omlSBlons,  or  ei- 


ther of  them,"  etc.,  would  Indicate  that  the 
court  Intended  to  present  the  acts  of  negli- 
gence disjunctively,  but  this  clause  of  the 
charge  is  so  connected  with  that  preceding 
It  that,  upon  the  whole,  the  charge  only  au- 
thorizes a  recovery  upon  proof  oi  all  the  acts 
alleged  as  n^llgence.  The  petition,  as 
above  shown,  charges  said  acta  of  n^ll- 
gence  conjunctively.  Appellants,  however, 
would  have  been  entitled  to  recover  upon 
proof  that  any  of  the  acts  alleged  was  n^- 
l^ence,  and  caused  the  injuries  resulting  In 
death.  Kottwitz  V.  Bagby,  16  Tex.  666;  By. 
Co.  V.  Kirk,  62  Tex.  227;  By.  Co.  v.  Hill,  71 
Tex.  451,  9  S.  W.  861;  Street  Ballway  Co. 
V.  Muth,  7  Tex.  Civ.  App.  460,  27  a  W.  752. 

It  Is  Insisted,  however,  by  appellee,  that 
the  charge  quoted  was  correct  as  far  as  It 
went,  and  that  If  appellants  desired  further 
instructions,  presenting  separately  the  vari- 
ous acts  of  negligence,  they  should  have  re- 
quested such  instructions,  and  tliat;  having 
failed  to  make  sncb  request,  th^  cannot 
complain.  Tills  contention  would  b^  sdnnd, 
provided  the  charge  complained  of  simply 
authorized  a  recovery  upon  proof  of  all  the 
acts  alleged,  without  telling  the  Jury  that 
they  could  not  recover  upon  proof  of  less 
than  all  of  said  acts.  In  the  case  of  T.  & 
P.  By.  Ob.  T.  Brown.  78  Tex.  897,  14  8.  W. 
1034,  the  court  gave  the  following  Instmc- 
tion:  "Now,  if  the  railroad  company  did 
provide  suitable  and  safe  approaches  to  their 
platform  at  Big  Sandy  for  the  egress  of  its 
passengers  at  such  points  as  passengers 
would  ordinarily  or  naturally  go,  properly 
lighted,  and  the  plaintiff  did  not  exercise 
proper  and  reasonable  care,  and  walked  off 
the  platform  in  the  dark  at  a  point  not  pro- 
vided for  passengers  to  leave,  and  It  was 
A  point  that  passengers  would  'not  naturally 
or  ordinarily  go  to  get  off  the  platform,  the 
plaintiff  cannot  recover."  Dlsensslng  this 
Instmctlon,  the  Supreme  Otrart  says:  "It  ta 
Insisted  that  this  charge  Is  erroneous,  'be- 
cause it  made  it  necessary  for  the  defendant 
to  prove  both  that  it  was  careful,  and  that 
plaintiff  was  negligent,  before  It  was  enti- 
tled to  a  recovery.'  But  the  charge  does  not 
assert  this  proposition.  It  tells  the  Jury  that 
if  the  defendant  was  careful,  and  the  plain- 
tiff was  negligent,  the  latter  conld  not  re- 
cover. This  Is  correct.  The  proposition  Is 
not  erroneous.  The  court  might  ^wpetly 
have  gone  further,  and  charged  in  the  dis- 
junctive, and  have  told  the  Jury  that  If  ei- 
ther the  defendant  was  careful,  or  the  plain- 
tiff n^llgent,  the  defendant  should  have 
Judgment.  Tbla  presents  an  Instance,  not  of 
an  erroneous  charge,  but  of  a  failure  to  give 
a  charge  which  the  defendant  had  a  right 
to  demand.  If  the  defendant  had  asked  a 
disjunctive  charge,  it  would  doubtless  have 
been  given.  Not  having  made  the  request. 
It  cannot  complain  of  a  charge  which  Is  cor- 
rect, but  merely  defective."  In  the  case  of 
Ballway  Cb.  v.  Wood  (Tex.  Sap.)  7  8.  W.  372, 
the  court  Instrncted  the  Jury  tlbt  If  the 
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appellant  "constracted  Its  roadbed  or  grade 
in  sacb  a  way  and  In  such  manner  as  to 
guard  against  ordinary  freshets,  overflows, 
tides,  etc,,  so  as  to  prevent  damage  then- 
from  to  adjacent  property,  It  would  not  Iw 
liable  for  dsmages  arising  from  an  extraor- 
dlnary  or  mmsnal  rise  or  overflow  of  wa- 
ter, sucb  as  could  not  liave  been  foreseen 
or  anticipated  by  tbe  use  of  tbe  greatest 
care^  skill,  and  caution  in  tbe  construction  of 
Its  roadbed."  Judge  Stayton,  In  pasdug  up- 
on the  obJectlonB  to  tbls  cbai^,  says:  "The 
diarse  certainly  stated  a  correct  rule,  and. 
If  the  appellant  was  of  the  opinion  that  the 
exercise  of  a  less  degree  <tf  care  would  have 
relieved  It  from  liability,  a  cha^  upm  that 
subject  should  have  been  asked.  It  the 
charge  had  Informed  the  jury  that  nothing 
less  than  the  exercise  of  the  highest  skill, 
care,  and  caution  would  relieve  the  appelant 
from  liability  for  an  injury  resulting  from 
an  extraordinary  w  unusual  rise  or  over- 
flow, a  dUferent  gnestion  would  arise." 
These  ca^  are  cited  with  approval  by  tlie 
Supreme  Court  in  the  case  of  0.  &  B.  S*. 
Ry.  Go.  V.  HUl,  95  Tex.  629,  6D  8.  W.  186, 
m  which  the  cases  (tf  By.  Co.  v.  Conroy.  88. 
Tex.  214, 18  S.  W.  609,  Kershner  v.  Latimer 
(Tex.  av.  App.)  64  8.  W.  237,  and  OU  Co. 
V.  Buiow,  69  S.  W.  4S5,  4  Tex.  Ct  Bep.  867, 
are  virtually  overruled.  The  nile  establ^- 
ed  by  these  dedslon^  however.  Is  dearly 
limited  to  those  charges  which  simply  an- 
tliorise  a  recovery  oa  proof  of  a  number  of 
acts  relied  1^K>n,  bat  do  not  upressly  re> 
quire  proof  of  all  such  acts  where  proof  of 
one  or  more  would  be  sufficient  If  the 
diarge  complained  of  had  omitted  the  last 
sentence,  It  would  probably  have  hem  sub* 
ject  to  the  rule  stated.  But  in  tliat  sentenee 
the  Jury  were  Instructed  that  tbe  burden  of 
pnxtf  rested  upon  plalntUTs  "to  establish 
said  facts  alleged  to  be  negligence  on  the 
part  of  defendant  by  a  pr^wnderance  of  the 
evidence."  From  this  the  Jury  must  have 
understood  not  only  that  plaintiffs  would 
be  entitled  to  recover  upon  iwoof  of  all  said 
acts,  but  that  without  proof  of  all  said  acts 
they  oould  not  recover.  It  was  not  sim- 
ply an  omlssloD,  but  a  positive  misdirection. 
Tbe  evidence  was  in  such  condition  that  the 
Jury  might  have  found  for  or  against  the 
defendant  on'  one  or  more  of  the  grounds 
of  negligence  alleged.  We  therefore  con- 
clude that  the  court  committed  reversible  e^ 
ror  in  the  Instruction  above  quoted. 

The  second  assignment  of  error  complains 
of  the  refusal  of  a  special  charge  requested 
by  appellants  upon  the  Issue  of  contributory 
negligence.  The  charge  given  by  the  court 
upon  that  subject  was  sufficient  as  far  as 
appellants  were  concerned.  While  It  did  not 
In  express  terms  Instruct  the  Jury  that  the 
act  of  negligence  upon  the  part  of  the  d» 
ceased  must  have  been  a  proximate  cause 
of  the  injuries,  yet,  If  the  Jury  had  found  the 
facts  required  by  the  court  in  this  Instruc- 
tion, It  would  have  Inevitably  tollowed  tiiat 


tike  n^Ugence  of  deceased  was  tbe  moxi- 
mate  cause  of  the  Injuries. 

As  the  case  must  be  revwsed.  It  Is  un- 
necessary to  discuss  the  assignmoita  which 
relate  to  the  sufficient  of  the  evidence. 

Because  of  the  error  above  Indicated,  the 
Judgment  la  reversed  and  the  cans*  re- 
manded. Reversed  and  remanded. 


MOBCEB  et  al.  T.  WOODS  et  sL* 

(Court  of  Civil  Appeals  of  Texas.    Dec  S; 

1903.) 

mroxicATma  liquors-local  option  elbo 

HONS  —  OONTBBT  —  NOTICB  —  NXCTSSITT  — 
JURISDICTI(»I   OF  SUBJBCT-MATTBS— WAIT- 

KR. 

1.  In  order  to  confer  Jurisdiction  otw  a 
Btatatwy  election  contest,  the  reqniremrats  <kC 
the  ststnto  as  to  serving  noUee  must  be  eoa^ 
plied  with. 

2.  The  fact  that  the  county  attorney,  who 
was  one  of  tbe  defendaots  lo  a  local  option 
election  contest,  had  actual  notice  of  the  plain- 
tUTs  srounds  of  contest,  did  not  dispense  with 
the  necessity  for  servlns  the  written  notioe 
required  by  the  statute  m  order  to  confer  Jn- 
rlsaiction  over  the  subject-matter. 

8.  The  role  that  jarisdiction  over  the  per- 
son may  be  obtained  without' the  serrfce  of 
citation,  when  the  defendant  waives  such  serv- 
ice, has  no  application  when  a  question  of 
Jurisdiction  over  the  subject-mattw  Is  IutoIt- 
ed,  as  jurisdiction  of  tbe  latter  class  cannot  be 
obtained  by  consent. 

4.  Const,  art.  S.  S  8,  as  amended  in  1891,  glv- 
ina  the  district  court  jurisdiction  over  conteat- 
ea  election  cases,  Is  not,  self -executing,  and  the 
district  court  has  no  jurisdiction  to  t^  such 
cases  save  In  tbe  manner  prescribed  by  statote. 

Appeal  from  District  Court,  Robertson 
County;  J.  C.  Scott,  Judge. 

Action  by  John  P.  Mtsner  and  another 
against  J.  W.  Woods  and  others  to  annul  a 
local  option  election,  etc.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Afllrmed. 

Purdom  &  Purdom  and  O.  L.  Strlbllng,  for 
appellants.  J.  W.  Woods,  Co.  Atty^  B.  W. 
Priest,  and  Crawford  &  Bartholomew,  for  ap- 
pellees. 

KEY,  J.  The  following  statement  of  the 
nature  and  result  of  this  suit,  contained  in 
appellants'  brief,  Is  conceded  to  be  correct: 
"On  tbe  12th  day  of  M^^,  1903,  the  commls- 
slouerB'  court  of  Robertson  county  ordered 
an  election  to  be  held  throughout  said  coun- 
ty on  the  9th  day  of  June,  1903.  for  the  pur^ 
pose  of  determining  whether  or  not  the  sale 
of  Intoxicating  liquors  should  be  prohibited 
in  said  county.  The  election  was  held  on  the 
day  fixed,  and  tiiereafter,  on  the  22d  day  of 
June,  the  commissioners*  court  declared  the 
result  to  be  In  favor  of  prohibition,  and  or- 
dered publication  to  be  made  of  the  order  of 
the  court  putting  the  local  option  law  In 
force  In  said  county.  The  county  Judge  se- 
lected the  Central  Texan,  a  weekly  newspa- 
per published  at  Franklin,  In  which  to  make 
the  necessary  publication  of  the  order— ap- 

•fMesrins  OiM  Jsaaary  UOI,  and  wrlt^ 
uror  denied      Sspisms  Court 
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pellee  Irrln  was  publlsber  and  proprietor  of 
the  paper.   The  first  publlcatloD  was  made 

on  the    day  of   ,  1908.    On  the 

10th  day  of  June  the  appellants,  who  were 
lawfully  engaged  In  the  sale  of  Intoxicating 
liquors  in  said  county,  presented  their  peti- 
tion praying  for  a  writ  of  injunction  against 
appellees,  and  also  for  judgment  annulling 
Bald  election,  to  Hon.  Marshall  Sorratt,  Judge 
of  the  Nineteenth  Judicial  District,  and  a 
temporary  writ  of  Injunction  was  granted 
by  him,  returnable  to  the  district  court  of 
Bobertaon  county.  The  writ  enjoined  ap- 
pellees from  publishing  said  order  declaring 
the  result  of  the  election,  and  also  from  en- 
forcing the  local  option  law  ta  Bobertaon 
county.  The  original  petition  was  filed  with 
the  clerk  of  the  district  court  of  Bobertson 
county  on  the  11th  day  of  July,  1903,  and  the 
writ  of  Injunction  and  (Stations  were  imme- 
diately Issued  and  served  upon  all  the  appe^ 
lees  within  80  days  from  the  return  day  of 
the  local  option  election,  which  was  on  the 
22d  day  of  June,  1903.  After  the  expiration 
of  the  80  days  from  the  return  day  of  the . 
election,  the  appellees  appeared  In  open  court 
and  filed  their  answers  to  appellants'  orig- 
inal petition,  consisting  of  general  and  epe- 
clal  exceptions  and  a  plea  to  the  Jurisdiction 
of  the  court,  alleging  that  they  had  not  been 
served,  as  required  by  law,  within  80  days 
from  the  return  day  of  the  election,  with  a 
written  notice  of  appellants'  intention  to  con- 
test said  election,  together  with  a  statement 
In  writing  of  the  grounds  relied  upon  to  con- 
test said  election.  Appellants  mored  to 
strike  oat  the  plea  to  the  jurisdiction,  be- 
cause it  bad  not  been  filed  and  pleaded  In 
due  order  of  pleading,  and  had  been  waived. 
This  motion  was  overrnled,  and  the  court 
upon  hearing  testimony,  sustained  the  plea 
and  dismissed  appellants'  suit,  and  dlscbar- 
ged  the  writ  of  Injunction,  from  which  this 
appeal  is  prosecuted.  The  court  held  this 
suit  to  be  strictly  a  statutory  contest  of  the 
local  option  election,  and  that  contestees  had 
not  been  served  with  the  statement  in  writ- 
ing of  the  grounds  relied  upon  to  contest  said 
election  within  the  80  days  provided  by  stat- 
ute, and  for  that  reason  the  court  was  with- 
out Jurisdiction  to  further  hear  the  cause." 

Gounsal  for  appellants  contend,  as  gronnda 
for  reversal: 

1.  That  the  requirements  of  the  statute  as 
to  giving  written  notice  of  the  intention  to 
contest,  and  statement  In  writing  of  the 
grounds  relied  on  to  contest,  were  complied 
with  by  appellants  within  30  days,  the  time 
provided  by  the  statute.  In  support  of  this 
contention  they  quote  the  testimony  heard 
by  the  court  on  that  issue,  which  Is  as  fol- 
lows: 

H.  B.  Burt  testified:  '*!  am  clerk  of  the 
district  court  of  Bobertson  county.  The 
original  petition  was  filed  In  this  cause  on 
July  11,  1903,  by  Judge  Purdom  for  plain- 
tiffs. On  the  same  day  Mr.  Crawford,  of  the 
law  firm  of  Crawford  ft  Bartholomew,  at- 


torneys of  record  In  this  cause  for  defend- 
ants, sent  Miss  Leila  Crawford,  his  stenog- 
rapher, to  my  office,  with  the  request  ttiat 
I  send  to  blm  by  her  the  original  petition  In 
this  cause.  I  delivered  tlie  petition  to  Miss 
Crawford.  She  is  a  person  competent  to  tes- 
tify. I  never  saw  the  petition  again  until 
the  23d  day  of  July,  after  defendants  had 
filed  their  pleas.  Judge  Purdom  requested 
me  to  give  him  the  petition,  and  I  went  to 
the  odice  of  Crawford  &  Bartholomew  and 
got  the  petition  from  them.  It  had  not  been 
in  my  possession  since  July  11th.  I  isaue'd 
the  citations  in  said  cause  and  the  writs  of 
injunction  on  the  11th  day  of  July,  and  de- 
livered them  to  the  sheriff  at  Judge  Pur- 
dom'a  request;  both  t>eing  present"  Cross- 
examination:  "I  was  not  requested  by  the 
plaintiffs  to  deliver  the  petition  to  Crawford 
A  Bartholomew,  or  any  of  the  defendants. 
Crawford  &  Bartholomew,  so  far  as  the  rec- 
ords of  my  office  show,  \^ere  not  attorneys 
of  record  in  said  cause  at  that  tin)e,  and  do 
not  appear  as  attorneys  of  record  In  said 
cause  until  the  filing  of  said  pleas,  July  23d.'* 

W.  T.  Bartholomew  testified;  '*That  he 
was  a  member  of  the  law  firm  of  Crawford 
&  Bartholomew.  The  petition  in  this  cause 
was  delivered  to  as  by  Miss  Leila  Crawford, 
July  11,  1903.  I  read  the  petition  a  day  or 
two  afterwards.  We  were  employed  to  rep- 
resent the  county  Judge  and  commissioners 
in  this  cause  about  10  days  before  the  ex- 
piration of  the  30  days  from  the  return  day 
of  the  election.  Don't  remember  the  exact 
date.  Mr.  Woods,  the  county  attorney,  and 
one  of  the  parties  to  this  suit,  came  to  my 
office  a  few  days  after  we  received  the  pe- 
tition, and  I  handed  him  the  original  peti- 
tion. He  read  it  over  in  our  office.  This 
was  within  the  30  days  after  the  return  day 
of  the  election."  Cross-examined:  "We  were 
not  attorneys  of  record  at  the  time  the  petition 
was  first  brought  to  us  by  Miss  Crawford." 

J.  W.  Woods,  county  attorney,  and  party 
to  the  suit,  testified:  "No  copy  of  the  orig- 
inal petition  has  ever  been  served  upon  me, 
and  no  other  written  statement  of  the 
grounds  of  contest  has  been  served  upon  me 
within  30  days  after  the  return  day  of  said 
local  option  election,  exc^t  the  citation  and 
Injauction  Issued  in  this  cause.  Both  were 
served  within  the  30  days.  I  never  received 
the  original  petition  from  plaintiffs  or  their 
attorneys.  I  read  the  petition  within  the  30 
days  from  the  return  day  of  election.  I  re- 
ceived It  from  Mr.  Bartholomew,  attorney  of 
record  in  the  cause,  at  his  office.  I  could 
not  have  been  given  any  more  information 
of  the  grounds  of  contest  relied  upon  by  con- 
testants than  I  had  wlthiu  the  30  days  if  the 
contestants  had  given  me  a  certified  copy  of 
their  original  petition  within  the  30  days.  I 
was  present  in  tbe  courtroom  on  July  9tb, 
when  Judge  Purdom  presented  the  original 
petition  to  Judge  Scott  for  a  temporary  In- 
junction, and  at  my  reqneat  Judge  Purdom 
banded  ma  tbe  petltlcm  to  read.  I  namlned 
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It  at  tint  time.  I  only  rwd  •  part  of  It  at 
that  time.  This  was  two  days  betora  It  was 
filed  with  the  clerk." 

W.  L  Purdom  testifled:  "I  am  attorney  of 
record  for  plaintiffs.  I  presented  the  original 
petition  to  Judge  Scott  In  the  coortroom  In 
Franklin,  on  Jnly  dtb,  for  the  purpose  of  se- 
cnrlng  a  temporary  injunction.  Mr.  Woods, 
the  county  attorney  of  Robertson  county,  and 
a  party  to  this  suit,  was  present  while  Judge 
Scott  was  considering  the  petition,  after 
Judge  Scott  indorsed  his  refusal  to  grant  the 
writ  of  Injunction  on  the  petition.  Mr. 
Woods  asked  me  If  I  had  any  objection  to 
him  reading  it  I  said  *No.'  and  handed  It  to 
Mr.  Woods  for  examioatlon.  He  took  the  pe- 
tlUtm  and  read  it— I  don't  know  how  much 
of  It,  but  had  opportunity  to  read  It  all— 
standing  at  the  Judge's  desk.  On  the  day  of 
Issuance  of  process  in  this  cause,  which  was 
July  11th,  and  while  the  clerk  was  Issuing 
the  same,  I  was  present  tn  the  clerk's  office, 
and  B.  W.  Priest,  attorney  of  record  in  this 
cause  for  contestee  Irvln,  came  into  the 
clerk's  office  and  took  the  petition  and  ex- 
amined it,  and  was  reading  It.  I  requested 
him  to  let  the  petition  alone  until  we  got 
through  issuing  process,  and  I  would  leave  it 
with  the  clerk,  and  he  could  then  read  It 
fully.  He  afterwards  took  the  petition  and 
made  a  copy  of  Judge  Smratt's  fiat  Indorsed 
on  the  petition.  I  left  the  petition  with  the 
clerk,  so  that  It  could  be  read  by  him  and 
other  iiarties  herein.  The  citation  Issued  by 
the  clerk  to  the  defendants  commands  them 
to  appear  at  next  regular  term  of  comrt  to 
answer  plaintiffs'  original  petition  and  con- 
test of  election  filed  in  said  court  on  11th 
day  of  July,  1908— gives  names  of  defendants, 
file  number  of  suit  being  5,492.  The  nature 
of  plaintiffs'  demand  is  as  follows,  to  wit: 
This  is  a  suit  to  contest  the  local  option  elec- 
tion held  In  and  for  Robertson  county,  Tex., 
on  the  9th  day  of  June,  1903.  It  was  receiv- 
ed by  sheriff,  July  11,  1903,  and  personally 
served  on  the  coun^  attorney  and  some  of 
the  other  defendants  July  11th,  and  on  all 
said  defeudnnts  within  the  30  days.  The 
writ  of  injunction  recites  that  there  has  been 
filed  a  contest  of  the  local  option  election 
held  In  Robertson  county,  Tex.,  June  9,  1903, 
and  gives  the  date  of  filing  the  contest  and 
number  of  the  suit,  with  the  names  of  the 
parties.  This  writ  was  served  on  the  same 
date  with  the  citations.  The  election  was 
held  June  9th.  The  return  day  of  the  elec- 
tion was  3^me  22d." 

On  this  testimony  the  trial  judge  held  that 
the  defendants  bad  not  been  served  with  a 
written  statement  of  the  grounds  relied  up- 
on by  the  plaintiffs  to  contest  the  election, 
within  80  days  aft«-  the  return  day  of  Qie 
election,  as  requ^ed  by  law,  and  we  think 
tiut  holding  was  correct  It  has  often  been 
held  In  ttilfl  state  tliat,  in  order  to  confer  ju- 
rlsUctlon  OTOT  a  statutory  contest  the  re- 
quirements of  the  statute  as  to  serving  no- 
ttee  must  be  compiled  with.  Llndsey  t. 
78B.W.-2 


Luckett  20  Tex.  616;  Wright  T.  ITawcett  42 

Tex.  203;  Roach  v.  Malotte  (Tex.  Civ.  App.) 
B6  S.  W.  TOl;  Calverley  t.  Shank  (Tex.  Civ. 
App.)  67  S.  W.  484;  Nwton  r.  Alexandw 
(Tex.  Olv.  App.)  er  S.  W.  787.  If  It  be  true 
that  the  notfce  required  by  the  statute  Is 
eraentlal  to  jurisdiction  to  try  the  contest 
then  the  court  ruled  correctly  In  holding  that 
It  was  without  such  Jurisdiction,  because  the 
defendants  were  not  served  with  written  no- 
tice of  the  grounds  of  contest  It  is  true 
that  the  county  attorney,  who  was  one  of 
the  defendants,  bad  actual  notice  of  the 
grounds  relied  on  by  the  plaintiffs  to  con- 
test the  election,  but  such  actual  notice  could 
not  take  the  place  of  anything  required  by 
the  statute  in  order  to  confer  Jurisdiction  of 
the  subject-matter.  Jurisdiction  over  the 
person  may  be  obtained  without  the  service 
of  citation  when  the  defendant  waives  such 
service,  but  that  rule  has  no  application 
when  considering  a  question  of  jurisdiction 
over  the  subject-matter.  Jurisdiction  of  the 
latter  class  cannot  be  <^tained  by  consent 
and  can  only  exist  when  the  law  confer- 
ring such  jurisdiction  has  been  complied 
with.  But  it  Is  contended  on  behalf  of  ap- 
pellants that,  inasmuch  as  the  present  Con- 
stitution confers  Jurisdiction  on  the  district 
court  to  try  contested  elections,  the  rule  an- 
nounced In  lindsey  v.  Luckett  above  cited, 
and  followed  In  the  other  cases,  has  no  appli- 
cation, and  should  not  now  be  followed.  The 
provision  of  the  Constitution  referred  to  Is 
not  self-executing,  and  therefore  the  district 
court  has  no  Jurisdiction  to  try  a  contested 
election  except  in  the  manner  prescribed  by 
statute.  O'Dell  v.  Wharton,  87  Tex.  173,  27 
S.  W.  123.  Hence  we  are  of  opinion  that  the 
trial  court  ruled  correctly  In  holding  that  It 
was  without  Jurisdiction  to  try  the  contested 
election.  What  has  Just  been  said  disposes 
of  the  contention  that  by  answering  the  pe- 
tition, appellees  waived  the  statutory  notice. 
Being  a  Jurisdictional  requisite,  they  could 
not  waive  It 

2.  It  Is  also  contended  on  behalf  of  appel- 
lants that  aside  from  the  question  of  con- 
testing the  election,  they  sought  equitable 
relief  by  injunction  upon  the  ground  that  the 
local  option  law  Is  unconstltntlonal  and  void, 
and  that  Its  enforcement  in  Robertstm  county 
would  result  In  Irreparable  Injury  to  their 
property  righba.  It  Is  true  that  this  feature 
of  the  case  Is  presented  In  the  plaintiffs'  pe- 
tition, and  the  writer  Is  of  the  opinion  that 
the  district  court  had  Jurisdiction  to  try  that 
branch  of  ttie  case,  although  in  that  respect 
the  petition  was  obnoxious  to  a  general  de- 
murrw.  ^  views  on  that  subject  were  stat- 
ed In  the  recent  case  of  Western  Union  TeL 
Co.  T.  Arnold,  77  B.  W.  However,  all 
the  members  of  this  court  are  of  the  opinion 
that  the  local  option  law  Is  not  subject  to  the 
constitutional  objection  urged  in  the  plaln- 
tUTs'  petition;  and  therefore,  if  the  writer's 
views  on  the  subject  of  jurisdiction  be  coi^ 
rect  we  see  no  reason  why  the  case  ibonld 
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be  remanded  In  order  that  tbe  trial  conrt 
Bbould  sustain  a  general  demurrer  to  the 
plaintiffs'  petition.  Sostalning  the  general 
demurrer  and  rendering  Judgment  against 
the  plaintiffs  would  not  place  them  In  any 
better  portion  than  they  ndw  stand  with 
their  snlt  dismissed.  Hence  we  conclude 
that  no  reversible  error  la  shown,  and  the 
Judgment  will  be  affirmed. 
Affirmed. 


TRBVBT  T.  LOWBIB. 

(Court  ot  CStII  Appeals  of  Texas.  Nor.  28, 

1903.) 

STATB  SCHOOL  LAND— RALK-TITLE— EVIDKNCB 

— JUDGMBNT-CERTIFIBD  COPT— LBASB-CAN- 
GELLATION  —  ADDITIONAL  LANDS  —  PERSONS 
ENTITLED  TO  PURCHASE. 

1.  Rev.  St  1895,  art.  4218p,  make^  all  pa- 
pers relating  to  sales  of  land  records  of  the 
General  I^nud  Office,  and  article  2308  prorides 
that  it  shall  be  the  doty  of  the  ComDussioner 
of  the  (ientiral  Land  Office  to  furnish  any  per- 
son with  a  certified  copy  of  any  record  of  the 
office  which  shall  be  admissible  in  any  case  In 
which  the  original  would  be.  Article  2315  pro- 
vides that  certi&ed  copies  of  iustmments  ad- 
missible in  evideDce  shall  also  be  admissible. 
Defendsnt  in  an  action  iuTOlring  title  to  a  sec- 
tion of  laud  claimed  to  hare  purchased  It  as 
additioDsI  to  bet  home  section.  Held,  that  a 
certified  copy  by  the  Commissioner  ot  the  Gen- 
eral Land  Office  of  a  certified  copy  of  a  judg- 
meat  in  favor  of  a  third  person  agalost  de- 
fendant tor  the  title  and  possession  of  de- 
fendant's alleged  home  section  was  admissible 
as  a  paper  relating  to  the  sale  of  that  section, 
to  show  that  defendant  had  no  right  to  pnr- 
diase  the  land  in  question. 

2.  Under  Rev.  Civ.  St.  1897.  art.  4218f,  pro- 
viding that  any  bona  fide  purchaser  who  oas 

f purchased  public  lands  may  purchase  other  land 
n  addition  thereto,  a  mere  actual  occupant  who 
Is  not  a  bona  fide  purchaser  has  no  right  to 
purchase  additional  laod. 

3.  Laws  1896,  p.  63,  c.  47,  provides  for  the 
sale  of  public  lands,  section  3  fpage  63)  requir- 
ing the  Commissioner  of  the  General  Land  Of- 
fice to  classify  the  lands,  after  which,  by  sec- 
tion 5  (page  64),  such  lands  are  made  subject 
to  sale  to  actual  settlers,  and  it  is  provided 
that  lands  classified  as  purely  pasture  lands 
may  be  sold  Id  qnnntitles  not  to  exceed  four 
sections  to  the  same,  settler.  Section  8  (page 
64)  declares  that  any  settler  who  purchases  not 
to  exceed  one  section  of  agricultural  laud  may 
purchase  tiiree  strictly  pasture  sections,  etc." 
Held,  that  the  ri^ht  to  purchase  additional  sec- 
tions Is  not  restricted  to  purchasers  of  agricul- 
tural sections,  but  that  the  purchaser  of  a  sec- 
tion classified  as  grazing  land  Is  entitled  to 
purchase  additional  land. 

4.  Rev.  St.  1805,  art  ^8o.  relative  to  leasee 
of  the  public  lands,  provides  that  the  Oom- 
niissioner  of  the  General  Land  Office  shall  file 
in  his  office  all  applications  and  other  papers 
relating  to  leases,  and  lieep  a  record  of  all 
leases  made,  which  papers  snail  constitute  rec- 
ords of  the  office.  Article  ^18p  makes  It  the 
duty  of  the  commissioner  to  famish  a  certi- 
fied copy  of  any  record  of  the  o^ce  to  any 
peraoa,  and  both  this  article  and  article  2815 
make  such  copies  admissible  In  evidence  in  any 
case  where  ue  original  would  be  admissible. 
In  an  action  involving  title  to  a  section  of  land 
which  plaintiff  claimed  to  have  purchased  from 
the  state  under  the  act  of  1895  It  appeared  that 
a  third  person  had  leased  the  section,  together 
with  others,  from  the  state,  prior  to  the  pur- 
chaae^  for  a  term  extending  o^ond  the  time  at 


which  plaintiff  purchaaed.  Bdd,  that  a  certi- 
fied copy  of  a  written  release  ot  the  lease  by 
the  lessee,  which  had  been  filed  in  the  com- 
missioner's office,  was  admissible  to  show  plain- 
tiCTs  right  to  porchase. 

6.  The  provision  of  the  act  of  1895  (Laws 
18S6,  p.  63,  c.  47)  that  a  lease  of  the  state 
school  land  can  be  canceled  only  by  the  commis- 
eloner  under  his  hand  and  seal  of  office,  did 
not  render  inadmissible  the  commissioner's  cer- 
tificate that  pursuant  to  the  release  he  had 
canceled  the  lease  as  to  the  section  in  contro- 
versy, since  this  did  not  constitute  a  cancella- 
tion of  the  lease,  but  a  mere  waiver  as  to  the 
■ingle  section,  authorizing  the  sale  thereof. 

Appeal  from  District  Court,  Scarry  Coun- 
ty; H.  R.  Jones,  Special  Judge. 

Action  by  W.  R.  Lowrle  against  Mrs.  H.  E. 
Trevey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Ed  J.  Hamner,  fear  ajtpcllant:  Beall  & 
Beall,  for  appellee. 

OONNER,  0.  J.  Appellee,  who  was  plain- 
tiff below,  claims  the  S.  W.  %  of  section 
143,  block  97,  of  state  school  laud  In  Scurry 
county  by  virtue  of  rejected  applications  to 
purchase  made  August  14,  1900,  and  May  16, 
1901.  Appellant  claims  said  section  143  by 
virtue  of  an  award  thereof  to  her  on  April 
20,  1900,  as  additional  to  her  home  section, 
128,  in  the  same  block,  which  bad  been 
awarded  to  her  March  20,  1899.  For  the 
purpose  of  showing  that  appellant  bad  no 
title  to  her  home  section  at  the  time  of  the 
award  to  her  of  section  143,  and  that  hence 
she  was  not  a  qualified  purchaser  of  l^e  later 
section,  the  court,  over  appellant's  objec- 
tion, admitted  In  evidence  a  certified  copy 
by  the  Commissioner  of  the  General  Land 
Office  of  a  certified  copy  of  a  Judgment  of 
the  district  court  rendered  S^^tember  26, 
1899,  in  favor  of  one  O.  A.  Antry  and  against 
appellant  and  others  for  the  title  and  pos- 
session of  said  section  128. 

We  find  no  error  in  the  rulii^.  An  award 
of  section  128  had  been  made  to  appellant, 
and  Autry  had  a  pending  aj^Ucatlon  to  pur- 
chase asserting  a  right  to  the  award.  The 
suit  was  therefore  an  appropriate  method  of 
determining  the  conflicting  claims,  and  the 
copy  of  the  final  Judgment  in  Antry's  farw 
was  appropriate  evince  in  explanation  of 
BQCh  further  action.  If  any,  as  the  commis- 
sioner should  deem  necessary  to  talEe  fn  can- 
celing the  award  to  appellant  and  granting 
It  on  the  application  of  Autry.  In  other 
words,  said  copy  seems  to  be  such  Instru- 
ment or  paper  as,  under  the  circumstances, 
relates  to  the  sale  of  appellants  home  sec- 
tion 123,  and  hence  to  be  within  Rev.  St 
1895,  art  4218p.  constituting  all  papers  re- 
lating to  sales  of  land  records  of  the  Gen- 
eral Land  Office.  If  so,  the  copy  offered 
was  admissible  by  the  terms  of  BeT.  St. 
1895.  arts.  2808,  231S. 

Appellant  Insists  that  In  no  evrait  Is  the 
Judgment 'against  h^  admissible  in  behalf  of 
appellee,  who  is  a  stranger  thereto.  But  to 
this  Tlew  we  are  unable  to  assoit  As 
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shown  to  the  record,  It  was  in  full  force  at 
the  Inception  of  appellee's  claim  to  section 
143,  and  has  never  been  legally  set  aside. 
In  form  and  legal  effect  it  seems  to  hare 
divested  appellant  of  the  title  and  rlgbt  of 
possession  to  her  said  home  section,  and  to 
this  extent  and  for  this  purpose  was  admla- 
^le  as  one  of  the  links  or  muniments  of 
Autry's  title.  Ellis  et  al.  v.  Le  Bow,  74  S. 
W.  528.  7  Tex.  Ct  Rep.  493.  In  this  connec- 
tion appellant  contends  that,  regardless  of 
title,  her  prior  applications  are  entitled  to 
precedence,  inasmuch  as  she  was  at  the  time 
uudispntedly  an  actual  settler  on  her  home 
section.  The  Jury,  in  answer  to  special  is- 
sue snhmltted,  found  that  she  was  not  a 
bona  fide  purchaser  of  the  same  at  the  time 
she  applied  therefor,  or  at  the  time  she  ap- 
plied to  purchase  section  148.  The  right 
to  purchase  ad^tional  lands  Is  limited  by 
the  statute  to  "bona  fide  purchasers."  Her. 
CiT.  St.  1S97.  art- 421Sf.  No  such  right  Is 
extended  to  a  mere  occupant  of  other  lands. 
See  Boyd  v.  Montgomery,  66  S.  W.  243,  S 
Tex.  Ct  Eep.  882. 

Ab  preliminary  to  the  Introduction  of  the 
copy  of  the  Judgment  in  Autry's  favor,  his  ap- 
plication to  purchase  section  128  as  additional 
to  his  home  section,  122,  was  offered.  Objec- 
tion Is  urged  that,  Inasmuch  as  It  appears  that 
Autry's  home  section  had  been  classified  as 
"watered  grazing,"  he  was  not  a  competent 
purchaser  of  additional  section  128,  and  hence 
that  Aatry's  appllcatloii  to  purchase  section 
128  should  have  been  excluded  on  appellants 
objection  on  this  ground;  the  case  of  Terry 
V.  Dale  (Tex.  Glv.  App.)  65  S.  W.  54,  being 
dted  in  support  of  such  contention.  As  one 
of  the  grounds  of  its  decision,  It  seems  to 
have  been  held  by  the  Court  of  Civil  Ap- 
peals for  the  Third  District  in  the  case  cited 
that  the  right  to  purchase  additional  lands 
was  limited  by  the  act  of  1896  (Laws  1805, 
p.  63,  c.  47)  to  such  persons  as  were  actual 
settlers  upon  and  purchasers  of  land  classi- 
fied as  agricultural.  If  such  be  the  proper 
construction  of  the  decision  named,  we  do 
not  feel  prepared  to  agree  therewith.  Con- 
sidering the  act  of  1895  as  a  whole,  we 
think  the  legislative  intention  was  manifest- 
ed that  except  as  otherwise  provided,  the 
Commissioner  of  the  General  Land  Office 
should  sell  to  proper  applicants  all  state 
school  lands.  By  section  3  (page  63)  of  the 
act,  it  Is  made  his  duty  to  carefully  and 
sUlIfnlly  classify  such  lands  as  had  not 
theretofore  been  classified,  after  which,  by 
section  6  (page  64)  of  the  act,  such  lands 
were  made  subject  to  sale  to  actual  settlei^; 
and  it  Is  therein  expressly  declared,  among 
other  things,  that  "lands  classified  as  purely 
pasture  lands  may  be  sold  in  quantities  not 
to  exceed  four  sections  to  the  same  settler"; 
thus  by  plain  Implication,  If  not  expressly, 
authorizing  the  commissioner  to  sell  to  a 
qualified  person  as  many  as  four  sections  of 
land  that  bad  been  classlfled  as  purely  pas- 


ture lands.  The  asserted  llmitatioQ  In  sec- 
tion 8  (page  64)  of  the  sale  of  pasture  lauds 
to  a  bona  fide  settler  and  purchaser  of  one 
section  of  agricultural  land  Is  rather  to  be 
considered,  we  think,  as  a  limitation  of  the 
power  of  the  commissioner  to  sell  more  than 
one  section  of  agricultural  land  to  the  same 
person,  and.  Inasmuch  as  a  writ  of  error  In 
the  case  cited  may  have  been  refused  upon 
another  ground,  we  feel  unwilling  to  follow 
it  as  authority  for  the  proposition  asserted 
by  appellant 

It  further  appears  that  upon  the  trial  it 
was  shown  that  on  October  24,  1897,  the 
Commissioner  of  the  General  Land  Office 
leased  to  one  A.  P.  Bush,  Jr.,  for  a  period  of 
fire  years,  a  number  of  sections  of  school 
land,  including,  among  others,  said  section 
148,  and  that  on  the  30tb  day  of  November, 
18^  said  Bash  assigned  or  released  section 
143  in  behalf  of  appellant  The  waiver  of 
lease  was  shovm  by  certified  copy  of  the 
original  instrument  on  file  in  the  General 
Land  Ofi9ce,  which  was  neither  acknowledged 
nor  had  it  been  recorded,  to  the  Introduction 
of  which  copy  objection  was  made  that  It 
was  not  such  Instrument  as  vras  required  or 
permitted  to  be  filed  with  the  Commissioner 
of  the  General  Land  Office.  We  think  the 
objection  most  be  overruled  for  reasons  suffi- 
ciently indicated  In  what  we  have  said  In 
disposing  of  the  assignment  first  treated. 
See,  also.  Rev.  St.  1896,  art.  4218n,  and 
Stokes  V.  Riley  (Tex.  Civ.  App.)  68  S.  W. 
706.  The  certificate  of  the  Commissioner  of 
the  General  Land  OSice  to  the  effect  that 
pursuant  to  the  release  on  section  143,  he  had 
canceled  the  lease  thereon,  was  objected  to 
on  the  gronnd  that  under  the  act  of  1895  a 
lease  of  state  school  lands  can  be  canceled 
only  "by  a  writing  under  his  band  and  seal 
of  office";  the  recent  case  of  Anderson  v. 
Terrell.  76  S.  W.  432,  8  Tex.  Ct  Rep.  812,  be- 
ing cited  in  support  of  this  proposition.  As 
indicated  by  the  record,  however,  we  do  not 
understand  the  instrument  purporting  to 
have  been  executed  by  A.  F.  Bosh,  Jr.,  or  the 
act  of  the  commissioner  to  have  been  Intend- 
ed to  work  a  cancellation  of  the  lease  Issued 
to  Bush.  Said  lease,  as  stated.  Included  oth- 
er sections  than  143,  and  It  vras  evidently 
intended  that  It  should  continue  to  operate 
as  to  all  sections  not  designated  in  the  re- 
lease. The  instrument  designated  In  the  rec- 
ord as  a  transfer  of  the  lease  to  appellant 
seems  to  be  no  more  In  legal  effect  than  a 
mere  waiver  or  transfer  on  Bush's  part  of 
his  leasehold  right  to  section  143  In  favor 
of  appellant  and  upon  presentation  thereof 
to  the  commissioner  for  his  information  no 
reason  occurs  to  us,  under  recent  decisions 
of  the  Supreme  Court  why  he  might  not  act 
thereon,  and,  other  conditions  being  met  be 
authorized  to  make  sale  of  the  lands  upon 
which  said  transfer  or  waiver  operated  with- 
out formal  cancellation  of  the  original  lease 
to  Bush. 
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A»  assigned,  we  find  no  etror  In  tbe  record, 
or  other  question  we  deem  It  necessary  to 
discnss,  and  the  Judgment  being,  In  onr 
opinion,  sustained  by  tiie  verdict  of  the  Jury, 
la  afltoned. 

On  Motion  for  Rehearing. 

(Jan.  16,  1904.) 

It  Is  earnestly' Insisted  that  In  affirming 
the  judgment  as  Tvas  done  on  a  former  day 
of  the  term  we  brought  ourselves  In  conflict 
with  the  cases  of  Smith  t.  McClaln  (Tex. 
Sup.)  74  a  W.  754,  and  Prultt  v.  Scrlvner 
(decided  by  this  court  June  20,  1903)  77  S. 
W.  976.  and  we  have  so  concluded.  As  will 
be  seen  from  the  original  opinion  the  land 
In  controversy  in  this  suit  Is  situated  In  the 
absolute  lease  district,  and  was  Included 
within  the  terms  of  a  lease  Issued  to  A.  P. 
Bush,  Jr.,  October  24,  1897,  that  was  unex- 
pired at  the  date  of  both  of  appellee's  appli- 
cations to  purchase.  In  such  instances  the 
cases  above  mentioned  undoubtedly  establteb 
the  doctrine  that  the  Commissioner  of  the 
General.  Land  Office  has  no  authority  to  sell 
save  to  a  qoallfied  applicant  In  whose  favor 
the  lessor  has  waived  bis  leasehold  title.  In 
the  original  opinion  It  was  held,  In  effect; 
that  the  objections  to  the  commissioner's  cer- 
tificate of  cancellation  did  not  apply  in  cases 
where,  as  here,  It  appears  that  the  lease  as 
a  whole  has  not  been  canceled,  and  where, 
as  In  the  case  before  us,  but  a  waiver  or  par- 
tial cancellation  was  attempted.  We  thought, 
however,  that  the  certificate  Introduced  In 
evidence,  together  with  other  evidence,  at 
least  tended  to  show  that  tbe  Bush  lease  had 
in  fact  been  canceled  as  to  the  land  in  con- 
troverey,  In  which  respect  this  case  is  dls- 
tingnlshable  from  the  cases  cited,  and  that, 
In  the  absence  of  proof  of  the  ground  of  can- 
cellation, which  was  not  shown,  we  would 
assume  that  the  commissioner  acted  law- 
fully, and  canceled  tbe  lease  for  an  autbor- 
Iced  cause;  from  which  the  conclusion,  of 
course,' followed  that  the  land  In  controversy 
was  subject  to  appellee's  applications.  It  ap- 
pearing that  appellant  was  not  a  competent 
purchaser.  But  on  reconsideration  we  have 
concluded  that  we  were  In  error,  because  of 
tbe  fact  that  appellee  was  tbe  plalntlfT  below 
asserting  right  by  virtue  of  rejected  applica- 
tions against  one  holding  under  an  award. 
The  burden  was  not  upon  appellant  as  we, 
in  effect,  placed  it,  but  upon  appellee,  to 
show,  under  tbe  circumstances  appearing, 
not  only  that  Ute  lease  as  to  the  section  1n- 
Tolved  was  canceled,  but  also  tbat  the  Bush 
lease  had  been  canceled  at  a  time  in  the 
manner  and  for  a  cause  authorized  by  law. 
See  Rev.  St  1895,  art.  4218v;  Bank  v.  Dow- 
leam,  94  Tex.  889,  60  S.  W.  754;  Anderson 
T.  TerreU,  76  S.  W.  432,  8  Tex.  Ct  Rep.  312; 
Ketner  v.  Rogan  (Tex.  Sup.)  68  S.  W.  774; 
Newland  v.  Slaughter  (Tex.  Civ.  App.)  70  S. 
W.  102;  Davis  V.  Tlllar  (Tex.  Civ.  App.)  74 
S.  W.  921. 


It  follows  from  these  conclu^ons  tbat  tbe 
motion  for  rehearing  should  be  granted,  the 
Judgment  reversed,  and  the  cause  remanded 
for  a  new  trial;  and  It  Is  ao  ordered. 


CUDAHT  PACKING  CO.  T.  DORSET  et  al  • 
(Court  of  Olvll  Appeals  of  Texas.   Nov.  2:i, 
190S.) 

CABRIERS  —  PERISHABLE  GOODS  —  INJURIES 
—LIABILITY  OP  CONSIQNOR^INSTRUCTIONS— 
UISJOINDER  OF  CAUSES  OF  ACTION— HARM- 
LESS ERROR, 

1.  In  an  action  against  a  packing  company 
and  a  railroad  company  for  negligence  causing 
damages  to  a  car  load  of  meat,  plaintiff  sought 
also  to  recover  from  the  railroad  company  on 
a  contract  made  after  the  arrival  of  the  meat, 
by  which  plaintiff  was  to  receive  it  and  dispose 
of  it  to  the  best  advantage,  and  the  railroad 
company  was  to  pay  whatever  loss  was  sustain- 
ed.  The  court,  however,  did  not  submit  to  the 
Jury  any  issue  as  to  the  contract,  and  no  ver- 
dict was  rendered  againsf  the  railroad  com- 
pany. Held  that  even  tfaoogh  there  was  a 
misjoinder  of  causes  of  action,  tbe  packing 
company  was  not  prejudiced  thereby. 

2.  Where  a  consignee  of  perishable  goods 
which  had  been  shipped  over  the  connecting 
lines  of  several  railroads  sned  the  last  carrier 
for  injuries  to  the  same,  and  the  railroad  im- 
pleaded tbe  consignor,  asking  for  judgment 
over  against  it  in  case  the  goods  were  dam- 
aged befwe  they  left  its  hands,  and  there  was 
no  evidence  of  delay  by  any  connecting  carrier, 
the  shipment  having  reached  the  last  carrier 
in  tbe  nsnal  time,  an  instrnctlon  that  the  con- 
signee would  be  liable  if  the  jury  should  find 
that  the  goods  were  damaged  before  they  were 
delivered  to  the  last  carrier  was  not  erroneous. 

Appeal  from  Hamilton  County  Court;  3.  W. 
Warren,  Judge. 

Action  by  R.  A.  Dorsey  and  others  against 
the  T^as  Central  Railroad  Company,  In  which 
the  Cudahy  Packing  Company  was  Impleaded. 
From  a  Judgment  for  plaintiffs,  defendant 
packing  company  appeals.  Affirmed. 

J.  Van  Steewyk,  for  appellant  Dewey 
Langford,  f<x  appellees. 

STREETNfAN,  J.  This  Is  the  third  appeal 
in  this  case.  A  statement  of  the  nature  of 
the  suit  will  be  found  in  tbe  former  opinions 
of  this  court  Cudahy  Packing  Co.  et  al.  v. 
Dorsey,  63  S.  W.  549;  Tex.  Cent  R.  R.  Co. 
et  al.  V.  Dorsey,  70  S.  W.  575.  The  plaintiff 
R.  A.  Dorsey  sought  to  recover  of  the  packing 
company  and  tbe  railroad  company  damages 
to  a  car  load  of  meat  shipped  from  Omaba, 
Neb.,  to  HIco,  Tex.  The  ground  of  the  re- 
covery was  certain  alleged  negligence  of  said 
defendants.  By  an  amendment  the  plaintiff 
sought  to  recover  of  the  railroad  company  up- 
on tbe  further  ground  of  a  contract  made  after 
the  arrival  of  the  meat  at  &lco,  by  which 
plaintiff  was  to  receive  the  meat  and  dispose 
of  It  to  the  best  advantage,  and  the  railroad 
company  was  to  pay  whatever  loss  was  sus- 
tained. Appellant  excepted  to  the  pleadings 
in  this  condition  because  of  a  misjoinder  of 
causes  of  action.   We  should  probably  hold. 


*Rehe&iinB  denied  January  20,  1904. 
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If  necesBarr,  tbat  tiiere  was  no  mlfljcdnder  of 
caonB  of  action  (Ney  t.  Ladd  fTez.  CIt.  App.] 
68  8.  W.  1014;  Hooks  t.  Fltsenrleter  LSnp.] 
13  S.  W.  230),  bat  the  court  did  not  submit 
to  the  Jniy  the  Issue  raised  by  the  objection- 
able pleading,  and  no  verdict  was  rendered 
against  tbe  rallioad  company.  We  are  unable, 
therefore,  to  see  bow  tbe  error,  If  It  was 
ror  to  overrule  the  exception,  cooM  have  In- 
jured aroellant 

UpMi  tbe  first  asipeal  of  this  case  It  was 
reversed  becttose  the  court  Instructed,  the  Jury 
to  And  against  the  packing  company  If  they 
should  find  tbat  tbe  meat  was  damaged  twfore 
It  was  delivered  to  the  Texas  Central  Ball- 
road  Company,  In  tbat  rerand,  however,  "the 
erldeiice  Indicated  smne  delay  before  It  was 
received  by  the  Texas  Central  Ballroad  Com- 
pany." 63  8.  W.  649.  The  same  character 
of  InstnuAlon  Is  again  assigned  as  enor,  but 
In  tbe  record  now  before  us  there  Is  nothing 
to  Indicate  any  delay  by  a  connectli^  carrlor, 
but  It  Is  stated  as  a  fact  that  tbe  sblpmCTt 
reached  Hlco,  where  It  was  delivered  by  the 
Texas  Coitral  Railroad  In  the  usual  time. 
The  instruction  complained  of  was  not  reversi- 
ble error  under  the  drcumstances. 

OOier  asslgnmoits  of  error  complain  of  the 
admission  of  certain  expert  testimony  and  the 
remarks  of  counsel  in  an^uiient.  Tbe  wit- 
nesses. In  our  opinion,  were  qualified  as  ex- 
perts, and  the  argument  referred  to  was  not 
Imprcqper.  The  evidence  was  sufficient  to  sap- 
port  the  verdict  of  tbe  Jury,  and,  no  reversible 
error  beb^  shown,  the  Judgment  Is  tb^fwe 
affirmed. 

Affirmed. 


6AMUIIL  BOOK  CO.  v.  BBIN  0.  JONBS  & 
CO.* 

(Court  of  Civil  Appeals  of  Texas.   Dec.  28, 

19<^.) 

CONTRACT  —  PRINTINO  —  BREACH  —  DAMAGES 
-^mDOMBNT—BVIDHNCE— SUFFICIEN- 
CY—FINDING— APPEAL. 

1.  Where  the  evidence  on  as  issue  is  cou- 
flicting,  the  findings  of  the  trial  court  will  not 
be  disturbed  on  appeal. 

2.  In  an  action  to  recover  dam  ages  for  breach 
of  a  contract  under  which  the  defendant  agreed 
to  pay  plaintiffs  stipulated  prices  for  tbe  pub- 
licetion  of  four  vcdumes  of  Texas  Reports,  evi- 
dence couBidered,  and  held  aufflcient  to  support 
a  judguieat  for  (5,929,  including  $326  on  stated 
account. 

Appeal  from  District  Court.  Travis  Coun- 
ty; R.  L.  Penn,  Judge. 

Action  by  Ben  G.  Jones  &  Co.  against  the 
Gammel  Book  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

D.  W.  Doom,  D.  H.  Doom,  and  Moye 
Wicks,  for  appellant  West  A  Cochran  and 
S.  B.  Fisher,  for  appellees. 

KBT,  J.  Appellees  Instituted  this  suit 
against  appellant,  seeking  to  recover  f330 
upon  stated  account,  and  several  thouaand 
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dollars  for  breach  of  an  aUeged  contract  by 
which  the  defendant  was  to  pay  the  plain* 
tiffs  stipulated  prices  fbr  tbe  pubUcatton  of 
certain  Texas  Reports.  The  defendant  an- 
swered  by  demurrers,  general  denial,  and 
several  q)eclal  pleas.  There  was  a  nonjury 
trial,  resulting  in  a  judgment  In  f&vor  of 
the  plaintiffs  and  against  the  defendant  for 
the  total  sum  of  $5,929.  The  court  also  gave 
Judgment  foredoiBlng  a  manufacturer's  lieu 
on  certain  Texas  Reports  and  the  electrotype 
plates  thereof  In  the  iwssesi^on  of  the  plain- 
tiffs, and  belonging  to  the  defendant,  under 
the  contract  sned  aa,  and  that  defendant 
take  nothing  against  the  plaintiffs  on  the 
demands  pleaded  by  way  of  counterclaim, 
offset,  or  otherwise.  The  defendant  has  ap- 
pealed, and  submits  the  case  In  this  court  on 
several  assignments  of  error. 

Tbo  main  def«ue  rell^  on  by  Ihe  d^end* 
ant  was  failure  of  tbe  plalntUfs  to  comply 
with  the  contract,  the  contention  being  that 
the  books  printed  were  not  ot  the  elan  and 
quality  specified  In  tbe  contract  On  that 
Issue  tbe  testimony  was  conflicting,  and,  the 
trial  court  having  decided  tbe  Issue  In  favor 
of  the  plaintiffs,  soch  finding  should  not  be 
disturbed  by  this  court.  In  fact  the  plalfl- 
tlffs  submitted  ample  testimony  to  the  effect 
that  they  bad  fully  complied  with  the  con- 
tract; and,  while  defendant  submitted  testi- 
mony to  tbe  contrary.  It  was  tbe  peculiar 
province  of  tbe  trial  Judge  to  determine  the 
credibility  of  the  witnesses,  and,  having  de- 
cided the  Issue  in  favor  of  tbe  plaintiffs,  we 
find  no  reason  In  the  record  for  holding  that 
decision  to  be  wrong. 

The  trial  Judge  did  iict  file  any  conclusions 
of  fact  and  law,  but  the  judgment  rendered 
Involves  the  following  findings  ?t  ttct,  which 
find  support  In  tbe  testimony: 

(1)  That  on  January  1,  1902,  the  plaintiffs 
and  the  defendant  made  a  settlement  of  for- 
mer business  transactions,  in  which  settle- 
ment it  was  mutually  agreed  that  the  de- 
fendant was  Indebted  to  the  plaintiffs  In  the 
sum  of  $336. 

(2)  The  plaintiffs  and  the  defendant  enter- 
ed into  a  written  contract,  In  terms  as  al- 
leged In  plaintiffs'  petition,  concerning  the 
printing  of  Texas  Reports,  which  contract 
had  been  complied  with  by  the  plaintiffs, 
and  breached  by  the  defendant. 

(3)  As  a  result  of  such  breach,  the  plain- 
tiffs were  entitled  to  recov^  from  the  de- 
fendant $487.50,  with  Interest  thereon  from 
February  11,  1902,  at  the  rate  of  6  per  cent, 
per  annum,  for  the  manufacture  of  500 
copies  of  volume  91  of  the  Texas  Supreme 
Ooml  Reports;  $2,076.60,  with  Interest  there- 
on from  May  24,  1902,  at  the  rate  of  6  pev 
cent  per  annum,  for  tbe  manufacture  of 
1.000  copies  of  volume  41,  Texas  Criminal 
Appeals  Reports,  and  the  electrotype  plates 
thereof;  $2,076.60  with  Interest  therecm  from 
August  4,  1902,  at  the  rate  of  6  per  cent 
per  annum,  for  the  manufacture  of  1,000 
copies  of  volume  42,  Criminal  Appeals  Be- 
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ports  of  Texas,  and  tbe  electrotype  plates 
tbereof;  and  $600,  and  interest  tliereon  from 
August  4,  1902,  at  the  rate  of  6  per  cent,  per 
annum,  for  work  and  labor  done  In  the  man- 
ufacture of  volume  25.  Texas  Civil  Appeals 
Reports,  and  tbe  electrotype  plates  thereo"f. 

Tbe  questions  of  law  presented  In  appel- 
lant's brief  are  neltber  new  nor  difficult, 
and  therefore  we  deem  It  unnecessary  to 
discuss  tbem  In  this  opinion.  Appellant's 
assignments  and  propositions  in  reference 
thereto  have  received  careful  consideration, 
but  they  are  not  regarded  as  tenable. 

No  reversible  error  beii%  shown,  tbe  judg- 
ment 1»  affirmed. 


PECOS  ft  N.  T.  RT.  CO.  v.  BOWMAN .• 

(Court  of  OItU  Appeals  of  Texas.   Dec.  19, 
1903.) 

BAILROADS  —  HIGHWATg  —  FRIOHTENINQ  ANI- 
MALS—INJURIES  TO  DRIVKR— HIGHWAY— USB 
—BSTABUBHMKNT— OTHER  ROUTE— CONTRIB- 
UTORY NBOUOBNGB  —  ISSUES  —  SVIDEU40S  — 
PLEADING— INSTRUCTIONS. 

1.  Where  plaintiff  was  injared  by  her  horse 
becoming  fnehteQed  at  a  stock  car  which  was 
off  of  defenaant'B  railroad  track,  and  in  tbe 
road  along  which  plaintifl  was  traveling,  which 
had  been  used  by  the  public,  with  defendant's 
knowledge,  for  a  long  time,  defendant  was 
bound  to  exercise  reasonable  care  for  the  safe- 
ty  of  persons  traveling  along  the  road,  though 
it  ran  across  land  owned  by  the  defendant, 
and  had  never  been  legally  established  as  a  pub- 
lic road  by  dedication  or  prescription. 

2.  It  was  no  defense  to  an  action  for  plain- 
tilTs  Injnrles  ao  sustained  tbat  she  might  have 
reached  her  destination  by  a  different  route, 
over  a  legally  established  public  road. 

3.  Where  the  issues  raised  by  the  pleadings 
and  evidence  were  correctly  and  sufficiently 
submitted  In  the  charge  of  the  court,  the  re- 
fusal of  special  requetsts  to  charge  was  not  er- 
ror. 

4.  Where,  in  an  action  for  injuries,  the  facts 
chaiged  in  tbe  petition  showed  that  plaintifrs 
services  were  valuable,  and  that  she  nad  been 
permanently  disabled,  and  claimed  damages  In 
a  gross  sum  for  physical  pain,  mental  anguish, 
and  permanent  injuries,  and  permanent  ina- 
bility to  perfram  future  labor,  evidence  as  to  the 
reasonable  value  of  plaintiff's  services  was 
not  objectionable  on  the  ground  that  the  peti- 
tion did  not  contain  any  allegation  as  to  the 
reasonable  value  of  such  serrices. 

Appeal  from  District  Court,  Deaf  Smith 
County;  Ira  Webster,  Judge. 

Action  by  Nannie  Bowman  against  tbe  Pe- 
cos &  Nortbem  Texas  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  defend- 
ant appeals.  Affirmed. 

J.  W.  Terry  and  Browning,  Madden  &  Tni- 
loT^  tw  appellant  Wlther^oon  &  Oongb 
and  Turner  ft  Boyce,  for  appellee. 

STEPHENS.  J.  June  18, 1901.  M  appellee 
waa  approaching  tbe  town  of  Haref(ffd,  Tex., 
trareling  In  a  vtiilcle  drawn  by  two  horses 
along  a  public  road  near  an>ellantB  railway 
trade,  hor  team,  taking  fright  at  a  stock  car 
In  an  unusual  position— one  end  being  oSt  the 
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track  and  In  the  road— ran  away  and  threw 
her  out,  frcHn  which  she  sustained  personal 
and  other  injuries.  The  verdict  In  ber  favor 
for  damages  In  the  sum  of  ¥1,125  as  compen- 
sation for  these  Injuries  was  warranted  by 
the  evidence,  both  as  to  the  ground  and 
amount  of  recovery,  and  we  therefore  find 
tbe  facts  to  be  substantially  as  alleged  fn  her 
petition. 

Liability  Is,  however,  stoutly  denied  by  ap- 
pellant because  the  road  appellee  was  travel- 
ing ran  8cr<»s  land  owned  by  appellant  and 
had  never  been  established  as  a  public  road 
by  tbe  commissioners*  court  of  Deaf  Smith 
county,  by  dedication  or  by  prescription.  But 
while  this  is  true,  it  bad  become  public  by 
long-continued  use  with  tbe  knowledge  and 
consent  of  appellant,  if  not  by  its  Invitation, 
which  was  sufficient  to  Impose  on  appellant 
the  duty  of  taking  a  reasonable  degree  of  care 
for  the  safety  of  persons  permitted  to  travel 
and  known  to  be  traveling  such  road.  This 
road  crossed  appellant's  railway  track  near 
the  place  of  the  accident,  and  the  evidence 
tended  to  show  that  a  suitable  crossing  bad 
been  made  there  by  appellant,  or  at  least  by 
Its  consent. 

The  further  contention  that  appellee  was 
not  entitled  to  recover  because  she  might  have 
reached  her  destination  by  a  different  route, 
and  over  a  legally  estabUshed  public  road.  Is 
equally  untenable. 

Tbe  law  covering  the  Issues  of  liability 
raised  by  tbe  pleadings  and  evidence  was  cor- 
rectly and  sufficiently  submitted  in  the  charge 
of  the  court,  Including  the  special  charges 
given  at  the  request  of  appellant,  and  there 
was  no  error  in  refusing  the  other  special  char- 
ges. 

The  only  assignment  of  ernMr  which  seems 
to  require  discussion  la  the  thirteenth  In  tbe 
brief,  reading:  "The  court  erred  in  admittin;; 
evidence  for  plaintiff,  over  defendant's  objec- 
tions, as  to  the  reasonable  value  of  plaintiff's 
services,  because  there  are  no  allegations  In 
plaintiff's  pleadings  as  to  such  reasonable  val- 
ue, as  Is  fully  complained  of  In  defendant's 
bill  of  exceptions  No.  1;  and  further  erred  In 
overruling  defendant's  motion  for  a  new  trial 
because  of  such  error."  Wblle  the  petition 
did  not  specifically  allege  tbe  value  per  month 
of  appellee's  advices  before  the  Injury,  which 
she  was  permitted,  over  objection,  to  prove. 
It  did  show  by  the  facts  alleged  that  the 
same  had  been  valuable,  and  tbat  the  injury 
had  permanently  disabled  her,  and  claimed 
damages  In  the  gross  sum  of  $3,000  to  com- 
pensate ber  for  "physical  pain  and  mental  an- 
guish And  permanent  injuries  to  said  [her] 
side  and  wrist,  and  permanent  Inability  to  per- 
form future  labor."  Tbe  petition,  which  gave 
a  few  items  of  expense  and  other  loss,  was  not 
excepted  to  for  not  fully  Itemizing  the  sum 
sued  for,  or  for  not  specifically  alleging  tbe 
value  of  appellee's  services  betoee  she  was 
Injured.  The  assignment  it  therefore  OTtt- 
ruled. 

Judgment  affirmed. 
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TALLET  T.  BEBVER  A  HINDE8. 
(Coort  of  CMl  Appeals  of  Texas.    Dec.  9, 
1908.) 

KBGLIQEMCB  ~  MANUFACTURED  ARTICLES  — 
CARE  REQUIREI^MANUPACTURSRS'  LIABIU- 
TT  —  WARRANTIES  —  ENFORCEMENT  —  EVI- 
DEHCS-CHANOB  OF  HATBRIAX<-BE3  IPSA 
LOQUITUB. 

3,  Where  defendaots  manufactured  and  told 
a  gasoline  pear  burner,  not  inherently  danger- 
ous, with  directions  for  its  use,  defendants 
were  only  bonnd  to  use  ordinary  care  to  con- 
stmct  it  of  reasonable  strength  and  fitnesa  when 
used  in  accordance  with  the  directions. 

2.  Where  defendaots  sold  plaintiff's  father  a 
gasoline  pear  burner,  to  be  used  by  plaintiff, 
who  was  injured  by  tJie  top  of  a  gasoline  cylin- 
der blowing  off  while  plaintiff  was  filling  the 
(ylinder  with  air  in  accordance  with  the  direc- 
tions, the  fact  of  the  explosion  was  not  auf- 
ficient  to  create  a  presumption  of  defendants' 
n^lifrence  in  mannfacturing  the  burner. 

3.  Where,  after  the  top  of  a  gasoline  pear 
homer  had  blown  off  and  Injured  plaintiff,  the 
manofacturers  substituted  brass  for  lead-plated 
iitOL  01!  which-the  cylinder  whldi  exploded  was 
madie»  and  the  brass  tops  of  the  cylinders  were 
rireted  on,  instead  of  being  double-seamed, 
which  constraction  was  stronger  than  that 
used  in  the  cylinder  which  exploded,  such 
diange  did  not  establish  that  the  manuf  aetnrers 
had  not  exercised  reasonable  care  In  the  con< 
stmctlon  of  the  exploded  cylinder. 

4.  Where,  in  an  action  for  injuries  by  the 
bursting  of  the  top  of  a  cylinder  attached  to  a 
gasoline  pear  burner,  a  witness  testified  that 
the  cylinder  could  have  been  manufactured 
stronger,  bat  did  not  testis  that  the  material 
out  of  which  the  cylinder  in  question  was  con- 
structed, and  the  manner  in  which  the  top  was 
fastened,  were  not  safe  or  sufficiently  strong  for 
the  usee  for  which  the  machine  was  designed, 
his  evidence  was  insufficient  to  establish  neg- 
ligence of  the  manufacturers  in  the  constrac- 
tion of  the  burner. 

On  Rehearing. 
6.  Where  plalntifTs  father  purchased  a  pear 
burner  under  a  warranty,,  such  warranty  was 
enforceable  only  In  an  action  by  tlie  fath^,  and 
could  not  be  made  the  basis  of  an  action  by 
plaintiff  lor  injmries  sustained  by  the  bursting 
of  the  burner. 

Error  from  District  Court,  Frio  County; 
E.  R.  Lane,  Judge. 

Action  by  J.  R.  Talley  against  Beever  & 
Hindes.  From  «  Judgment  In  favor  of  de- 
fendants*  plaintiff  brings  error.  AfiSrmed. 

Jno.  L.-  Little  Duval  West,  and  I.  K. 
Spann,  for  plaintiff  in  error.  B.  W.  Hudson 
and  O.  A.  Daviea,  for  defendants  in  error. 

JAMBS,  O.  J.  Plaintiff,  aged  17  at  the 
time  of  Injuty.  suing  by  his  father  and  next 
frl«id.  J.  B.  Talley,  allseed,  in  substance, 
that  Beerer  ft  Hindes,  a  partnership  firm, 
sold  to  J.  E.  Talley  a  "pear  burner,"  a  ma- 
chine of  th^r  own  manufacture,  to  be 
«Eated  by  the  use  of  gasoline  for  the  purpose 
«f  burning  prickly  pear  on  his  ranch:  that 
while  plaintiff  was  pumping  air  into  the  cyl- 
inder or  tank  containing  the  gasoline,  in  or* 
der  to  form  the  gas,  and  while  he  was  fol< 
lowing  dlrectiotts  for  using  the  machine,  the 
cyllttdOT  borst  ftom  the  pressure  of  the  gas 
within,  and  the  gas  expelled  tberetrom,  be- 
«omli«  Ignited  at  a  fire  dose  byi  caused 


plaintiff  hl«  Injuries.  The  petition  alleged 
among  other  grounds  for  defendants'  lia- 
bility that  they  were  n^llgent  In  using  weak 
and  defective  material  In  making  the  ma 
chine,  and  also  Degllgent  In  having  the  top 
of  the  cylinder  Insecurely  fastened  or  at* 
tacbed  to  the  cylinder.  Although  other  is- 
sues than  ne^lgenee  were  set  up  in  the  pe- 
tition, snch  as  misrepresentations  and  war- 
ranty concerning  the  machine  as  to  its  safe- 
ty for  use,  the  trial  court  submitted  the  case 
on  n^llgence  alone,  and  plaintiff  did  not  re- 
quest any  other  submission.  The  verdict 
was  for  defendants.  Under  these  circum- 
stances, we  must  treat  all  other  l»ues  or 
grounds  for  defendants*  liability  as  properly 
out  of  Ihe  case. 

We  have  come  to  the  conclnsion  that  the 
evidence  does  not  show  that  defendants  were 
guilty  of  negligence,  and.  If  this  be  correct, 
the  errors  aulgned  are  immaterial. 

The  ma<dilne  was  not  sold  to  plaintiff,  but 
as  the  father  testified  that  he  informed  de- 
fendants' agent  of  whom  be  bought  it  that 
he  was  buying  It  for  his  sons  to  use  on  his 
ranch,  and  as  the  court  proceeded  njton  the 
theory  that  plaintiff  was  a  pers(m  entitled 
to  complain  of  defendants'  negligence,  we 
shall,  without  dlscossli^  that  question,  as- 
sume that  defradants  were  liable  to  him  for 
negligence. 

Defendants  could  in  this  case  be  held  to 
the  exercise  of  ordinary  care  In  the  construc- 
tion of  the  machine,  but  not  to  that  high  de- 
gree ot  care  which  Is  required  of  persons 
selling  artlclw  which  are  Inherently.  Immi- 
nently, and  necessarily  dang^ns  when 
used.  In  Thomss  v.  Winchester,  6  N.  T.  897, 
67  Am.  Dec.  a  widely  approved  case— a 
dealer  in  drugs  labeled  a  d«idly  poison  as 
harmless,  and  he  was  held  to  be  liable  to  all 
persons  injured  In  consequence  of  snch  label, 
through  whosesoever  bands  V»  dmg  may 
have  passed.  The  same  court  refused  to  ex- 
tend this  rule  to  a  case  such  as  the  one  be- 
fore ns.  Losee  v.  Chute,  SI  N.  T.  4M,  10 
Am.  Rep.  638.  The  rule  seems  to  be  that 
one  who  deals  with  a  thing  which  is  Inher* 
ently  very  dangeroiu,  involving  both  death 
and  bodily  harm  to  some  person  as  the  nat- 
ural and  almost  inevitable  consequence  of 
lack  of  care,  owes  to  the  public  at  large  the 
duty  of  extreme  caution.  The  machine  in 
question  was  not  a  thing  of  that  nature,  and 
only  the  standard  of  ordinary  care  applies. 
Relss  V.  N.  T.  Steam  Co..  12S  N.  Y.  103,  28 
N.  B.  24. 

It  appears  that  on  this  mschlne  there  were 
directions  for  Its  use,  and  we  are  of  opinion 
that  when  a  machine  Is  sold,  accompanied 
by  directions  for  its  use,  the  maka  should 
not  be  held  to  a  greater  degree  of  care  in  its 
construction  than  to  construct  it  of  reason- 
able strength  and  fltoess  when  used  In  ac- 
cordance witii  directions.  Snch  use  is  con- 
tempbtted,  and  the  tiling  Is  manufSctnred  to 
be  so  used.  However,  plaintiff  testified  that 
he  was  following  the  directions,  with  which 


Digitized  by 


24 


78  SOTTTBWBSTBBN  BEPOBTBB. 


(Tax. 


be  waa  femlllar,  at  the  time  he  was  hurt 
He  says  he  vas  pumping  air  Into  the  cyl- 
inder which  contained  the  gasoline,  and  had 
made  the  proper  numher  of  strokes,  when 
the  top  blew  out.  He  also  testified  that  the 
machine  had  not  been  exposed  to  the  beat 
of  the  fire,  so  that,  according  ta  bis  testi- 
mony and  that  of  his  brother,  who  was  with 
him,  the  machine  may  be  said  to  have  burst 
when  operated  substantially  In  accordance 
with  the  directions,  and  from  the  pressure  of 
the  gas  formed  In  the  cylinder. 

The  explosioo.  It  is  contended,  was  evi- 
dence of  the  defendant's  negligence.  The 
rule  Is  that  such  presumption  does  not  arise 
from  the  fact  alone.  McCray  v.  Ry.,  89  Tex. 
108,  34  S.  W.  93;  Broadway  t.  Gas  Co.,  24 
Tex,  ClT.  App.  603,  60  S.  W.  270;  Relss  T. 
N.  Y.  Steam  Co.,  128  N.  T.  103,  28  N.  H.  24. 
As  explained  In  the  McCray  Case,  the  cir- 
cumstances attending  the  occurrence  may  be 
sufficient  to  establish  negligence  without  any 
direct  proof  of  the  fact.  The  only  departure 
which  plaintiff  shows  be  made  from  the  di- 
rections was  that  he  did  not  see  that  the  jet 
was  open.  We  cannot  see  how  this  omis- 
sion contributed  to  the  explosion.  The  stop- 
cock was  to  be  closed  while  the  air  was  being 
pumiied  In.  Therefore  it  seems  that  wheth- 
er the  jet  was  open  or  obstructed  was  of  no 
consequence.  There  Is  some  probability  that 
the  heat  from  the  fire  had  something  to  do 
with  the  explosicHi,  but  not  If  plaintiff's  tes- 
thnony  be  accepted  as  true.  Hence  It  might 
se^  that,  plaintiff  having  testified  that  be 
was  nslng  the  appliance  according  to  direc- 
tions, and  while  so  doing  was  himself  not 
guilty  of  negligence,  the  Jury  would  have 
been  authorized  to  infer  defendants'  negli- 
gence from  the  fact  of  the  explosion  under 
these  circumstance.  This  might  with  some 
reason  be  claimed  If  the  further  fact  bad 
been  shown  that  the  machine  was  in  the 
same  condition  as  when  it  left  defendants' 
hands.  There  was  nothing  to  show  this. 
The  machine  had  been  bought  for  use  on  the 
ranch  in  procuring  feed  ft>r  cattle  in  winter. 
It  had  been  on  the  place  some  time.  It  had 
been  used,  the  evidence  does  not  show  to 
wbat  extent.  The  father  testified  he  did  not 
know  how  many  times  plaintiff  had  used  it. 
Plaintiff  says  he  hnd  used  it  before  that 
moi-ninp,  but  soys  notliing  more  on  this  sub- 
ject. It  appears  to  have  been  turned  over  to 
the  boys  to  use,  and  It  is  well  known  that 
boys  are  not  ordinarily  careful  In  handling 
appliances  of  that  character.  Wbat  that  ma- 
chine had  been  through  was  not  explained. 
It  ought  not  to  he  presumed  in  order  to  sup- 
port the  other  presumption  that  It  was  In 
the  same  condition,  and  had  not  been  Im- 
paired by  use  or  111  treatment.  We  are 
therefore  of  opinion  that  the  circumstances 
shown  were  not  sufficient  to  constitute  the 
explosion  proof  of  defendants'  negligence. 

It  Is  also  claimed  that  negligence  appears 
from  the  fact  that  defendants,  since  this  ac- 
cident, hare  constructed  their  cylinders  of 


brass— a  stronger  material  than  lead-plated 
iron,  of  which  tbe>cyllnder  in  question  was 
made— and  have  riveted  the  t<q)s  of  the  cyl- 
inders, instead  of  double-seaming  them;  the 
former  making  a  stronger  fastening.  This, 
we  think,  was  not  evidence  of  former  n^- 
llgence.  It  was  evidence  that  defendants 
built  their  new  machines  of  stronger  ma- 
teria! and  by  stronger  fastenings  than  their 
old  ones,  but  was  not  evidence  that  the  old 
ones  were  defective  and  not  reasonably  safe 
for  the  uses  intended,  or  that  defendants 
had  not  exercised  raasonable  care  In  their 
manufacture. 

The  testimony  of  witness  Chatfieid  is  re- 
ferred to  as  showing  negligence,  as  foUoira: 
"I  live  In  San  Antonio,  and  am  a  metel 
worker.  Have  bad  27  yeara*  experience  as 
such.  I  am  acquainted  with  the  different 
kinds  and  classes  of  material.  This  [refer- 
ring to  pear  burner]  is  made  of  a  22  or  24 
lead-plated  Iron.  Nos.  20  and  16  lead  plate 
Is  stronger  and  thicker  than  this.  I^ead  Is 
put  on  to  keep  the  rust  from  eating  Iron.  I 
have  no  experience  with  pneumatic  pressure 
applied  to  gasc^ine  for  heating  purposes,  and 
do  not  understand  the  principles  of  pneu- 
matics, hydraulics,  etc.  My  experience  bas 
been  a  tinner  and  metal  worker.  I  do  not 
know  by  actual  experience  how  much  pres- 
sure per  square  Inch  a  metal  like  this  will 
stand  when  manufactured  Into  a  cylinder 
like  this  one.  [Keferring  to  exploded  burner.! 
I  do  know  from  my  27  years  as  a  metal 
worker  what  effect  double-seaming  would 
have  upon  this  kind  of  material.  It  would. 
In  my  opinion,  weaken  It,  especially  at  the 
end  where  coil  Is  attached,  as  that  is  put  in 
last,  and  requires  two  turnings  of  the  iron 
by  hand,  which  would  be  calculated  to  frac- 
ture tbe  fibers  of  the  Iron.  If  the  ends  of 
the  machine  were  riveted.  It  would  be  much 
safer,  because  the  metal  Is  not  strained. 
Itlveting  would  make  It  stronger,  in  my 
Judgment  Of  course.  If  heavier  metal  had 
been  used.  It  would  have  been  stronger.  The 
swedges  around  this  can  or  cylinder.  In  my 
judgment,  would  tend  to  weaken  the  cylin- 
der. The  seaming  In  this  head  is  still  intact, 
and  the  bead  must  have  blown  out.  I  don't 
think  It  was  melted  out.  Nos.  22  and  24  re- 
fers to  weight  of  the  material.  Brass  Is 
much  better  for  a  machine  of  this  characta*, 
because  it  is  much  stronger  and  more  flexible 
than  iron."  Cross-examined:  "Tbe  weakrat 
seam.  In  my  judgment,  is  the  long  seam  run- 
ning from  end  to  end.  It  is  still  intact,  and 
has  not  opened  at  all.  It  should  have  been 
the  first  to  break,  as  It  was  the  weakest 
place.  Yes;  we  swedge  tall  lard  cans  and 
boilers.  .Yes;  that  Is  to  make  them  stiffer, 
but  think  It  makes  It  weaker.  I  don't  know 
whether  that  strengthens  them,  or  not, 
against  pressure.  Suppose  it  does.  Think 
perhaps  swedglug  Is  used  for  that  purx>ose. 
Don't  know  what  pressure  this  material  [re- 
ferring to  exploded  can]  will  stand  ta  the 
square  Inch.    Don't  know  h<^w  much  pt^ 
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sore  wu  necesnry  to  operate  machine. 
Pont  know  how  mneh  pressure  2B  or  BO 
strokes  of  tbe  pump  will  put  In  them.  I 
have  made  sasoUne  stoves."  His  testimony- 
was  that  Na  16  and  No.  20  lead-plated  Iron 
Is  thli^er  and  strongs  than  Mo.  20  or  No. 
24,  of  which  the  burner  in  question  was 
made.  Thax  Is  nothing,  however,  In  his  tes- 
timony which  shows  that  the  matcorUU  of 
which  this  burner  was  made  was  not  strong 
enough.  He  says  tliat  donhle^eamlng.  In  his 
opinion,  has  the  effect  of  weakening  this 
kind  of  material,  and  is  calculated  to  frac- 
ture the  flbera  This  evldaice  amounted  to 
nothing  at  all,  because  the  material  of  this 
cylinder  was  not  Injured  or  fractured.  The 
nndlsputed  evidence  Is  that  the  top  was 
Uown  out  ontliely,  and  that  tbe  seaming 
was  left  Intact  He  says  that  If  the  ends 
were  riveted  It  would  be  much  seiter,  and 
a  heavier  metal  would  have  been  stronger; 
but  he  nowhere  midertakes  to  say  that  the 
material  of  which  the  machine  was  com- 
posed, and  the  manner  In  which  the  end  vras 
fastened,  were  not  safe  and  strong  enough 
for  tbe  U8«  of  the  machine,  as  It  was  de- 
signed to  be  used,  and  he  does  not  even  ex- 
press an  opinion  thereon.  His  whole  testi- 
mony is  to  tte  effect  that  the  cylinder  could 
have  been  built  stronger,  and  this  was  Insuf- 
llcirait  to  prove  negligence  In  the  eonstrncdon 
ot  tbe  machine  Neither  he  nor  any  other 
witness  tratlfled  to  any  defective  workman- 
ship. The  material  of  which  the  cylinder 
was  made  was  in  fact  sufficient,  as  it  did 
not  break.  The  seaming  was  sufficient,  as  It 
was  Intoct;  The  wly  difficulty  appears  to 
have  been  to  using  double^eamlng  Instead 
of  ilveU;  the  latter  being  stronger,  In  tbe 
Judgment  of  this  witness.  He  stated  that,  in 
his  opinion,  the  effect  of  double-seaming 
would  be  to  weaken  the  end,  as  it  requir- 
ed two  turnings  of  the  irbn,  which  would 
be  calculated  to  fractm'e  the  Iron.  However, 
ai  the  Iron  of  tiUs  machine  was  Inuct  after 
the  explosion,  the  weakening  effect  upon  It 
of  double-seaming,  if  this  wttneas  was  cor- 
rect, had  no  connectl(ni  with  this  accident 
The  entire  testimony  of  this  witness  Is,  in 
substance,  that  the  bumCT  could  have  been 
mannfactnred  stronger.  If  that  high  degree 
of  care  which  the  law,  under  cwtain  drcum- 
stancea,  imposes  on  persons  who  place  upon 
the  market  thlpgs  Inherently  and  necesBarlly 
dangerous,  or  which  is  Imposed  on  carriers 
to  favor  of  passengers,  w«%  applicable  here, 
thne  vras  probably  sufficient  proof  to  this 
ease  to  present  a  case  of  negligence  agatost 
defendants.  But  ibey  Iwtog  req)onrible  only 
for  lack  of  ordinary  care  In  manufacturing 
this  appliance,  the  testimony  was  insufficient 
None  of  the  above  Items  of  testimony  being 
sufficient  of  itself  to  prove  negl^nce,  they 
do  not  have  that  effect  token  together. 

The  Judgment  betog  correct  upon  the 
whole  evidence,  it  will  not  be  reversed  on 
secount  of  any  of  the  asslgnmente  of  error 
whtcb  BtnieB**  In  anD«ll"o*'«  brief.  Affirmed. 


On  Motion  Un  Reheartog; 

(Jan.  20,  1004.) 

The  case  of  Tyler  v.  Moody  (Ky.)  63  S.  W 
433,  54  L.  B.  A.  417,  was  a  case  In  which  th€ 
purchaser  himself  was  held  entitled  to  recov- 
er on  a  warranty  for  damages  sustatoed  by 
hira.  The  present  action  is  not  for  damages 
sustained  by  the  plaintiff's  father,  who  pur- 
chased the  maclilne,  and  to  whom  tbe  war- 
ranty was  made,  if  at  all.  He  alone  could 
recover  by  reason  of  a  warranty  of  the  ar- 
ticle. The  only  theory  upon  which  plaintiff 
could  sustain  a  recovery  Is  that  of  defend- 
ant's negligence.  Standard  Oil  Co.  v.  Mur- 
ray. 119  Fed.  572,  57  C.  C.  A.  1;  Peters  v. 
Johnson  (W.  Va.)  41  S.  E.  180.  07  U  K.  A- 
428,  88  Am.  St  Rep.  909. 

The  motion  is  overruled. 


TEXAS  MEXICAN  RY.  GO.  v.  MBNDBZ. 
(Court  of  Oivll  Appeala  ot  Texas.   Dec.  23, 
1008.) 

HA9TBR  AND  SBRVANT— INJURY— NEOUQENCB 
— BVIDBNCBi-QUKSTION  FOR  JURY. 

1.  Where  a  railway  bridge  had  been  burned, 
and  the  fire  had  gone  out,  leaving  the  rails  in 
onftien,  and  a  train  was  precipitated,  and  the 
fireman  Injured,  the  injury  Itself  would  not 
warrant  a  finding  at  negUgmce  of  the  railway 
commny. 

2.  JSvIdenee  in  an  action  for  injuries  to  an 
employfi  Add  soffldrat  to  sustain  a  finding 
that  a  railway  bridge  was  burned  in  the  after- 
noon preceding  an  accident  to  a  train  there 
which  occurred  at  4  o'clock  in  the  morning, 

3.  Where  two  passenger  trains  and  several 
freight  trains  passed  over  a  railroad  daily,  and 
the  rules  of  the  company  required  frequent  in- 
spection of  bridges,  and  the  evidence  warrant- 

I  ed  a  finding  that  a  bridge  had  burned  a  con- 
'  siderable  time  before  an  accident,  whether  the 
1  company  was  negligent  in  not  having  inspected 
I  tbe  bridge  within  14  or  15  hours  preceding  the 
accident  to  an  employe  was  a  qnestion  for  the 
jury,  though  no  accident  had  occurred  on  the 
road  from  that  cause  tor  20  years  previoos. 

Appeal  from  District  Court,  Webb  Ooun 
tj;  A.  L.  McLane,  Judge. 

Action  by  Gregorio  Mendez  against  the 
Texas  Mexican  Railway  Company,  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed,  and  motion  for  rehearing 
overruled. 

Thos.  W.  Dodd,  for  appellant  R.  Wlnslow 
and  E.  A.  Atlee,  for  appellee. 

JAMES.  C.  J.  The  nature  of  the  case  will 
appear  from  the  following  substantial  state- 
ment of  all  the  material  facts  developed  at 
tbe  trial.  As  it  is  clear  that  a  case  of  as- 
sumed risk  cannot  be  claimed  to  exist  to 
the  evidence,  we  may  omit,  as  immaterial, 
some  recitals  in  the  statement  of  facts, 

Gregorio  Mendez  was  a  fireman  on  defend- 
ant's freight  train  running  from  Laredo  to 
Alice.  Along  defendant's  track  was  a  bridge 
01  feet  long,  from  6  to  0  feet  high,  and  con- 

*l  1.  See  Master  and  Servant,  vol.  S4,  Cent.  Dig.  I 
Sua. 
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stnicted  of  beavT  timbers.  The  train  came 
to  tills  bridge  about  half  past  4  o'clock  on  the 
morning  of  May  1,  1002,  and,  the  bridge  hav- 
ing been  consumed  by  flre,  and  ttae  fire  hav- 
ing gone  entirely  out,  leaving  tiie  rails  there- 
on without  support,  the  train  was  precipi- 
tated, and  plaintiff  Injured.  The  last  train 
that  passed  over  said  bridge  prior  to  Its 
destruction  by  flre  was  at  11:50  o'cloclc  a.  m. 
on  the  30th  day  of  April,  1^02.  The  bridge 
was  entirely  consumed,  and  the  Are  had  gone 
entirely  out,  leaving  the  rails  there  without 
any  support  The  defendant  proved  by  the 
depoidtlon  of  one  Benito  Chapa,  who  signed 
his  deposition  by  mark,  and  swore  that  he 
was  a  section  hand,  that  his  boss  on  the 
morning  of  April  30,  1902,  sent  him  over  de- 
fendantfs  track  east  to  Sweden  Switch,  and 
that  be  (Chapa)  passed  over  the  bridge  81b 
between  9  and  10  o'clock  a.  m.  on  said  SOtb 
day  of  April,  1902,  and  that  said  bridge  81a 
was  then  in  good  condition;  tliat  between  1 
and  2  p.  m.  on  said  30th  day  of  April,  1802, 
he  passed  tack  over  said  bridge  81a,  and 
examined  it  carefully,  and  It  was  all  right 
and  In  good  condition.  Plaintiff  testified  that 
it  vrtiB  the  cnstoqi  of  the  section  gang  to  go 
over  and  examine  tiielr  section  in  day,  but  he 
nev«r  saw  them  do  so  at  night,  and  did  not 
know  whether  they  did  so  or  not  Pat  Car- 
rol, a  witness  In  the  case,  testified  Uiat  he 
waa^  and  had  been  for  many  years,  roadmas- 
ter  for  defendant  on  said  line  of  railway  be- 
tween Laredo,  Tex.,  and  Corpus  Chrlstl, 
Tex.;  that  the  rules  of  the  Company  require 
section  bosses  to  make  frequent  inspections 
of  the  culverts  and  bridges  of  their  respective 
sections;  that  the  burnt  bridge  Is  about 
4.4  miles  east  of  Bealitos  StatlcHi  by  rail, 
and  about  miles  on  a  bee  line;  that  Re- 
alltos  Is  headquarters  for  the  section  gang  of 
that  section;  tbat  the  country  between  Be- 
alitos and  the  burnt  bridge  to  practically 
open,  except  chaparral,  and  that  if  the  bridge 
burnt  down  in  daytime  the  smoke  ovight  to 
have  been  seen  by  people  at  Realltos,  and  If 
it  burnt  down  at  night  the  light  could  have 
been  seen  at  Realltos,  as  a  bridge  of  that  aiae 
and  timbers  would  make  a  big  smoke  in  day- 
time, and  a  great  light  at  night  This  is  the 
first  accident  that  has  occurred  on  this  road 
within  the  past  20  years  by  reason  of  a 
burnt  bridge.  Leyendecker,  the  defendant's 
train  dispatcher,  testified  that  two  r^lar 
trains  passed  over  defendant's  road  each  day, 
one  going  to  and  one  coming  from  Corpus 
Christi,  Tex.,  and  that  frequent  extra  freight 
trains  were  dispatched  over  the  rond  at 
night;  that  the  freight  train  that  met  with 
the  disaster  which  caused  plaintiflrs  injuries 
had  orders  to  run  20  miles  an  hour.  James 
Cross,  the  englne»  In  charge  of  the  engine 
that  run  into  the  burnt  bridge,  testified  tbat 
he  was  making  about  20  miles  an  hour  when 
he  ran  into  the  bnmt  bridge;  that  the  fire 
had  gone  out,  and  he  saw  no  light  or  smoke, 
and  did  not  see  the  condition  of  the  bridge 
until  he  was  right  at  It,  and  had  no  time 


to  stop  the  train  or  Jump.  The  bridge  was 
about  81  feet  long,  from  S  to  9  feet  high,  and 
was  constructed  of  timber  bents  12x12  inches, 
with  stringers  0x15  Inches,  and  cross-tlea  6x8 
inches.  8  feet  long.  Ttae  above  constituted 
all  the  testimoiqr  bearing  m  defendant's  n^' 
llgence. 

The  case  is  not  one  In  which  the  Jury 
would  be  warranted  In  finding  negligence  of 
defendant  from  the  injury  Itself.  It  de- 
volved on  plaintiff  to  prove  defendant's  n^- 
llgence— that  is,  the  want  of  ordinary  care 
In  respect  to  a  proper  Infection  of  Its  track 
and  roadbed  at  this  point— and  that  socb 
llgence  was  the  proidnmte  cause  of  tlie  in- 
Jury.  If  the  evidence  were  sneh  as  made  it 
impossible  for  the  Jury  to  fix  the  time  when 
this  burning  took  place— in  other  words.  It  It 
might  h^ve  happened  very  shortly  before  ttie 
accident— it  perhaps  could  not  be  said  that 
defendant  had  been  shown  negligent  in  not 
discovering  It  in  time  to  prevent  the  disaster. 
The  dlfflcallT  in  this  appeal  lies  in  the  mea- 
gemess  of  tiie  testimony,  but  If  there  be 
enough  to  indicate  that  this  bridge  had  bem 
bnmed  a  considerable  tim^  and  that  defend- 
ant's servants  had  not  exercised  due  care 
with  reference  to  making  timely  discovery 
of  It-  the  Judgment  ot^ht  to  be  affirmed. 
Tbat  when  the  train  came  to  this  bridge,  at 
4:80  In  the  morning,  it  had  been  entirely  con- 
sumed, and  the  flre  had  gtme  out  entirely, 
and  there  was  evm  no  smoke,  is  a  very 
impcurtant  fact  Considering  the  sice  of  ttae 
bridge,  and  the  number  and  siee  of  ttae  tim- 
bers, the  flre  could  not  have  been  recent 
These  facts  Indicate  that  the  flre  did  not 
take  place  at  a  late  hour  that  night  As 
such  a  fire  could  have  been  seen  at  Realltos, 
only  8^  miles  ott,  in  daytime  from  the  "big 
smoke"  It  must  have  mad^  or  at  nlgtat  from 
the  "great  Ilgtatf'  It  wonld  taave  made,  it  Is 
more  likely,  as  It  does  not  appear  to  have 
been  observed  there,  tbat  the  fire  occurred 
during  the  previous  afternoon,  and  had  burn- 
ed down  when  night  came.  Therefore  we 
conclude  tbat  the  Jury  conld  property  have 
found  from  the  evidence  that  the  bridge 
burned  In  the  aftemotm,  after  about  2  o'clock, 
when  the  Inspector  says  he  crossed  It  and 
found  it  all  right  This  inspection  was  14 
or  IB  hours  prior  to  the  acddent  and.  If  there 
taad  been  any  inspectifm  that  afternoon  or 
that  night  the  injury  would  have  been 
avoided. 

We  recc^se  that  negligence  should  not 
be  snbmltted  to  a  Jury  unless  there  Is  testi- 
mony which  reasonably  sui^orts  it  Gal- 
veston, et&t  Ry.  Co.  V.  Faber.  77  Tex.  153, 
8  S.  W.  64.  A  Jury  composed  of  men  who 
are  supposed  to  be  familiar  with  ordinary 
transactions  of  life  can  ordinarily  determine 
wbetha  ta  not  a  certain  act  or  line  of  con- 
duct Is  negligence  from  ttae  act  itself.  But 
when  the  matter  In  question  relates  to  a 
business  of  a  peculiar  nature,  with  which 
the  public  generally  have  no  experience,  sncta 
as  ttae  proper  management  of  railways.  It 
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ivonld  seem  that  something  more  ought  to  be 
shown  than  the  act  Itself,  In  order  to  enable 
a  Jury  to  decide  whether  or  not  that  act  was 
the  exercise  of  ordinary  care.  In  otber 
words.  If  nothing  else  appeared  as  to  rea- 
sonable inspection  but  the  fact  that  defend- 
ant sent  out  an  Inspector  over  this  section 
track  once  a  day,  It  may  be  that  It  ought  to 
be  held  InsuSldent  to  enable  a  Jury  to  pass 
OD  the  question  of  negligence  In  regard  to 
inspection.  What  Is  required  In  the  way  of 
ordinary  care  In  regard  to  Inspection  de- 
pends a  great  deal  oa  circumstances.  Cir- 
cumstances might  be  such  that  it  would 
be  negligence  not  to  have  Inspectors  make 
frequent  daily  or  nightly  trips,  or  even  con- 
stant trips,  over  the  track— as,  for  example, 
if  the  roadbed  were  such  as  to  be  easily  sus- 
ceptible to  washouts,  and  the  season  one  of 
frequent  rainstorms.  On  the  other  hand,  the 
track  may  be  such  and  the  season  such  as  to 
render  accident  to  the  track  and  roadbed 
Improbable,  and  less  constant  inspection 
would  answer  the  demands  of  ordinary  care. 
The  burning  of  a  bridge  had  not  occurred  in 
the  history  of  this  road  for  20  years,  and  It 
was  something  that  was  not  reasonably  to 
be  expected.  It  was  not  made  to  appear 
that  this  was  a  time  In  which  fires  were 
common  along  the  track.  In  fact,  nothing 
was  shown  in  this  regard  except  conditions 
which  were  ordinary,  and  which  required  the 
exercise  of  the  character  of  inspection  as 
snch  conditions  demanded. 

The  rules  of  defendant,  as  Carrol  testified, 
required  section  bosses  to  make  frequent  In- 
spections of  the  cnlrerts  and  bridges  of  their 
respectlTe  sections.  It  appears  from  plain- 
tiff's testimony  that  It  was  the  custom  of  the 
section  gang  to  go  over  and  examine  their 
sectioD  in  the  day,  and  that  be  never  saw 
them  do  80  at  night,  and  did  not  know 
whether  they  did  so  or  not  On  the  day  and 
night  before  this  accident  only  one  trip  was 
made  over  the  section.  The  law  requires 
the  inspection  of  the  road  to  be  frequent,  and 
by  this  is  meant  such  frequent  inspection  as 
Is  reascmable  to  assure  the  safety  of  the 
track,  considering  the  business  carried  on 
OTer  It.  Where,  as  it  appears  here,  two  pas- 
senger trains  passed  daily,  and  frequent  ex- 
tra freight  trains  were  dispatched  over  the 
road  at  night.  It  seems  to  us  that  It  became 
n  question  proper  to  submit  for  the  Jury 
whether  or  not,  in  the  conduct  of  the  busi- 
ness it  carried  on  over  this  road,  one  inspec- 
tion trip  In  24  hours  was  reasonable  atten- 
tion to  give  to  the  track.  If  the  Are  oc- 
curred in  the  afternoon-  of  the  previous  day, 
as  may  be  inferred,  the  bridge  bad  been  de- 
stroyed 10  or  12  hours  when  this  train  came 
along.  An  inspection  that  afternoon  or  any 
time  that  night  would  have  disclosed  the 
danger.  The  persistency  of  the  inspection 
required  depends  on  circDmstances,  and  we 
tbink  that,  where  trains  pass  over  the  track 
at  night  as  well  as  In  day  time,  due  care 
for  the  safety  of  enipIoyAi  on  the  trains 


might  well  require  more  than  a  single  In- 
spection In  24  hours,  and  this  a  Jury  might 
see  pn^er  to  find.  Knathla  t.  By.  (Or.)  27 
Pac.  95;  Maydole  v.  By.  (Colo.  App.)  62  Fac. 
964,  and  cases  cited. 

We  have  not  laid  any  stress  on  the  fact 
that  Bealltos  Station,  the  headquarters  of  the 
section  gang,  was  only  3%  miles  from  this 
bridge,  the  intervening  country  being  open, 
except  for  chaparral,  and  the  fact  that  such 
a  fire  as  this  must  have  been  could  readily 
be  seen  in  daytime  by  the  smoke,  and  at 
night  by  Its  great  light  No  witness  tes- 
tifies that  it  was  observed,  hut  it  Is  almost 
inconceivable  that  It  could  have  escaped  no- 
tice of  the  section  gang.  Under  the  clrcum- 
Btances,  we  are  of  opinion  that  the  Question 
was  one  for  the  Jnry. 

Affirmed. 

On  Motion  for  Behearing, 

(January  13,  1901.) 

The  impression  of  appellant's  counsel  is' 
that  this  was  an  occurrence  which  was  not 
to  be  auticlpated,  no  burning  of  a  bridge 
having  occurred  for  20  years  on  defendant's 
line.  It  must  be  borne  in  mind  that  the  evi- 
dence warranted  the  reasonable  inference 
that  this  burning  took  place,  as  stated  in  the 
main  opinion,  10  or  12  hours  bef(H-e  the  acci- 
dent to  plalntllf.  The  testimony  tends  to  ex- 
clude the  Idea  that  the  fire  was  communi- 
cated by  the  engine  which  passed  over  the 
bridge  the  previous  day,  or  by  the  person 
who  made  the  inspection  that  day,  and  there 
is  no  basis  in  the  evldehce  for  believing  that 
it  was  communicated  by  any  prairie  fire. 
How  It  became  ignited  Is  unexplained.  It 
was  doubtless  an  unusual  occurrence,  but 
can  It  be  said  that  It  was  so  wbolly  iinprob- 
able  as  not  to  have  t>eeu  anticipated?  It  Is 
a  matter  of  general  knowledge  that  It  is  a' 
common  thing  for  persons  to  use  the  tracks 
of  railways.  With  this  fact  in  view,  can  It 
be  said,  as  a  matter  of  law,  that  one  inspec- 
tion of  the  road  in  24  hours  Is  tbe  exercise 
of  ordinary  prudence?  Trespassers  who  are 
liable  to  be  upon  or  about  Its  track  at  any 
time  are  In  a  position  to  make  the  track  dan- 
gerous for  use,  whether  by  Interfering  with 
the  rails,  or  by  obstructions,  or  by  setting 
fire,  accidentally  or  otherwise,  to  such  por- 
tions as  are  combustible.  As  any  of  these 
injuries  to  the  track  could  originate  from 
the  presence  of  trespassers,  their  occurrence 
cannot  be  said  to  be  wholly  improbable.  If 
we  exclude  the  theory  that  the  fire  started 
from  the  preceding  train,  or  from  the  in- 
spector who  says  he  examined  the  bridge, 
or  from  a  prairie  fire,  then  the  probable  ex- 
planation Is  that  It  was  set  on  fire  by  tbe 
act  of  some  trespasser.  Suppose  this  engine 
bad  been  derailed  by  a  defect  in  the  rails  or 
track,  which  defect  originated  after  the  In- 
q>ection  tbe  day  before,  and  the  question  of 
sufflcleut  inspection  had  arisen  In  that  con- 
nection; it  seems  to  ns  that  It  would  clearly 
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be  tor  tke  Jury  to  say  whether  or  not  tbe 
Inspection  tiiat  was  practiced  was  sufficient, 
In  tbe  exercise  of  reasonable  care,  particu- 
larly In  view  of  the  probable  use  of  railroad 
tracks  by  UDauthorlssed  persons.  Whether 
the  defect  subsequently  originating  along  the 
route  was  by  obstructions,  by  Interference 
with  tiie  rails  or  roadbed,  or  by  making  the 
bridges  or  trestles  unsafe  by  burning,  the 
same  case  would  be  presented.  It  seems  to 
be  conceded  by  appellant  that  If  any  other 
train  had  In  tbe  meantime  passed  over  tbe 
bridge,  from  wbltdi  fire  could  have  been  con- 
veyed, ordinary  care  mlg^t  have  required  de- 
fendant to  mate  another  inspection  before 
this  train  came  along.  As  other  known  con- 
ditions, to  some  extent,  at  least,  existed, 
from  which  a  fire  could  originate,  the  courts 
cannot  arbitrarily  say  with  what  frequency 
inspections  ought  to  have  been  carried  on  In 
order  to  constitute  ordinary  care.  It  Is  un- 
questionably of  the  greatest  importance  for 
a  railway  company  to  be  careful  In  protect- 
ing its  employes,  as  well  as  Its  passengers, 
through  inspection  ot  its  road.  It  will  not 
do,  as  a  matter  of  law,  to  say  ^at  it  may 
send  an  inspector  over  its  section,  and  then 
abstain  from  giving  It  any  attention  what- 
ever for  a  considerable  time,  simply  becanse 
no  necessity  is  apparent  for  it.  We  appre- 
bosd  that  the  origin  of  a  defect  might  be  so 
recent,  and  Qie  circnmstances  such,  that  tbe 
courts  could  say  that  the  company  had  not 
been  negligent  in  not  discovering  it  In  time 
to  prevent  the  particular  accident.  But  as 
we  have  no  statute  prescribing  the  railway 
company's  duty  as  t(f  the  frequency  of  in- 
spection, the  question  Is  generally  and  nec- 
essarily one  for  the  Jury  to  determine. 
The  motion  la  overruled. 


CITT  OP  SAN  ANTONIO  v.  TALERICO. 
<Coart  of  OItH  Appeals  of  Teus.   Dee.  18, 
1903.) 

MUNICIPAL  0ORPQRATION8— 8IDKWALK— INJU- 
B7— BVIDEHGB  --^ADMISSIBIUTT  —  INSTRUC- 
TIONS —  APPEAL  —  ASSIGNMENT  OF  ERROR^ 
HARMLESS  ERROR. 

1.  An  assigumeot  that  the  court  erred  in  sas- 
tainin;  a  general  demnrrer  aad  special  ex- 
ceptions of  a  party,  where  there  were  eight 
Bpecial  exceptions  setting  ap  distinct  matters, 
is  too  general. 

2.  A  regneat  to  charge  that.  If  the  sidewalk 
where  one  was  injured  waa  reasonably  safe  for 
persons  exercising  ordinary  care,  the  city  Is 
not  liable.  Is  covered  by  a  charge  that  persons 
using  the  ddewalks  are  hound  to  nse  such  care 
as  persons  of  ordinary  pmdence  would  nse, 
and  that  the  oerBon  injured  cannot  recover  if  he 
did  not  exercise  anch  care. 

3.  A  charge  in  an  action  for  Injories  from  a 
defective  sidewalk  based  on  the  supposition 
that  the  place  where  one  was  injured  was  not 
a  regular  crossing  for  foot  passengers  was 
properly  refused,  where  the  evidence  showed 
that  it  was  in  the  heart  of  the  city,  and  used 
by  the  general  public  as  a  passway. 

4.  A  charge  that  if  one  injured  by  a  defect- 
ive sidewalk  lost  his  leg  by  improper  or  de- 
layed treatment  of  the  injuries,  and  if  with 
ptoner  treatmmt  he  would  nave  recovered  from 


the  Injuries,  the  dty  Is  not  liable  for  the  loss 
of  the  leg,  was  properly  refused,  since  It  con- 
cerned the  auestion  of  contributory  negligence, 
bat  did  not  leave  it  to  the  jury. 

5.  Where  It  was  a  policeman's  doty  to  repwt 
to  the  dty  any  defects  in  the  sidewalk,  notice 
to  him  of  such  a  defect  Is  notice  to  the  city. 

6.  A  charge  that  if  there  was  a  hole  In  the 
stone  curb,  and  plaintiff,  in  passing  along  the 
sidewalk,  fell  into  the  hole  and  was  injured, 
he  is  entitled  to  recover,  is  not  objectionable  in 
not  confining  the  consideration  of  tbe  jury  to 
the  particular  hole  described  in  the  petition, 
where  the  evidence  showed  that  the  a<Ae  he 
stepped  into  was  the  one  described  in  the  pe- 
tition. 

7.  Photograplu  of  a  defective  sidewalk,  tak- 
Mi  two  montlis  after  plaintiff  was  Injured  there- 
by, are  admissible  m  evidence  in  connection 
with  evidence  that  they  represent  the  locality 
as  it  was  when  the  accident  occurred,  and  that 
they  were  taken  before  the  place  was  repaired. 

8.  Where  the  extent  of  a  nole  in  a  doewalk 
cnrb,  in  which  plaintiff  bad  been  injured,  was 
In  issue,  photographs  which  showed  a  cement 
patch  where  the  walk  had  been  repaired  were 
admissible  in  evidence, 

9.  Evidence  that  pliotographs  of  a  defective 
sidewalk  taken  two  months  after  an  injury 
thereon  are  correct  representations  of  the  lo- 
cality as  it  was  when  the  injury  occurred  Is 
admissible. 

10.  That  a  hole  In  a  sidewalk  in  which  plain- 
tiff was  injured  was  big  enough  Ajr  the  witness' 
foot  to  go  in  was  a  fact  of  which  he  nught  tes- 
tis without  being  an  expert. 

11.  Any  error  in  admitting  testimony  that  one 
conld  not  see  a  hole  In  the  corb  of  a  sidewalk 
in  which  plaintiff  was  injured,  on  account  of  a 
bridge  resting  on  tbe  edge  of  the  sidewalk,  was 
harmless,  where  the  same  witness  testified  to 
the  same  facts  without  objection. 

12.  A  verdict  for  $2,500  against  a  dt7  for 
Injuries  from  a  defective  sidewalk,  whereby  a 
b<^  13  years  old  lost  a  leg,  will  not  be  set 
aside  on  appeal  as  inadequate. 

On  Rehearing, 

13.  In  an  action  for  injuries  from  stepping  in- 
to a  hole  in  the  curb  of  a  sidewalk,  an  instruc- 
tion that  persons  traveling  on  the  streets  must 
nse  due  care  to  avoid  accidents  was  properly 
refused,  "due  care"  not  being  equivalent  to 
"ordinary  care." 

14.  Where  an  action  is  brought  for  an  infant 
by  his  fother,  as  next  friend,  against  a  dty,  for 
Injuries  from  a  defective  sidewalk,  an  instroc- 
tion  that  the  jury  should  find  for  tbe  city  if  the 
father  or  son  failed  to  use  ordinary  care  was 
improper,  in  requiring  a  finding  that  both  had 
exercised  such  care. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; S.  J,  Brooks,  Judge. 

Action  by  Willie  Talerico,  by  bis  next 
friend,  against  the  city  of  San  Antonio. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed,  and  motion  for 
rehearing  overruled. 

Wm,  Aubrey  and  C.  O.  Cresson.  for  appel- 
lant T.  F.  Shields,  P.  H.  Swearlngen.  H.  O. 
Carter,  and  Perry  J.  Lewis,  for  appellee. 

JAMES,  C.  J.  Plaintiff,  aged  13  years  at 
tlie  time  of  the  occurrence,  suing  by  his  fa- 
ther and  next  friend,  alleged  that  there  was 
an  micovered  hole,  about  18  Inches  long  and 
8  inches  wide  and  12  Inches  deep,  in  the  curb 
of  the  sidewalk  which  ran  along  the  north 

IT  6.  See  Municipal  Coiporatlons,  voL  M,  Cent.  DIs. 
I  1646. 
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side  of  Main  Plaaa,  In  tbe  city  of  San  An- 
tonio, between  Camermi  and  NorOi  Flores 
streets,  near  which  bole  defendant  city  bad 
placed  or  permitted  to  be  placed  an  Inclined 
bridge  of  boards,  one  end  of  which  rested  on 
the  plaza  and  the  other  on  the  curb,  which 
bridge  was  so  constmcted  as  to  ctmceal  tbe 
bole  from  the  obsezratlon  of  any  one  passing 
from  the  plan  up  on  the  sidewalk;  that 
It  was  placed  there  for  tbe  purpose  of  being 
used  by  Tehlcles,  teams,  and  pedestrians  to 
pass  from  the  plasa  up  to  the  sidewalk;  that 
the  hole  bad  existed  and  the  bridge  bad  been 
In  that  position  for  years,  and  the  dty  knew 
such  fiicts,  or  by  the  use  of  reasonable  dili- 
gence could  bare  known  of  them,  and  bad 
negligently  tailed  to  repair  ttie  defect;  that 
on  the  erenlng  of  December  15,  1000,  plain- 
tiff, unconscdons  of  aald  bole  so  bidden,  In 
going  from  the  plnxa  over  said  bridge  to  tlie 
sidewalk,  stet^E^  into  the  hole,  and  broke 
w  Injured  the  bones  of  his  left  ankle,  and 
bruised  and  lacerated  tbe  akin  on  his  left 
shin;  and  that  said  Injuries  were  caused 
by  said  negligence  of  tbe  dty,  and  resulted 
In  tbe  loss  of  plalntlfTs  leg,  also  in  great 
physical  and  mental  pain  and  anguish  to 
plaintiff,  In  tbe  complete  and  permanent  de- 
struction of  bis  capacity  to  earn  money,  and 
permanent  injury  to  bis  nervous  system  and 
general  health.  The  answer  was  general 
denial:  contributory  negligence  of  plalntlfT; 
that  tbe  defect.  If  any,  was  patent,  and  by 
ordinary  aire  on  his  part  could  bare  been 
observed  and  avoided;  and  further  that  the 
Injury,  If  any,  was  merely  a  scratch  or  abra- 
alon,  and  that  owing  to  constitutional  de- 
fects and  inherent  disease  In  his  system,  or 
tiirongb  the  negligence  of  bis  father  In  fall- 
ing to  have  such  trivial  Injury  attended  te 
within  the  propn  time,  plaintiff  lost  his  leg, 
and  hence  tbe  injuries  complained  of  were 
not  tbe  natural,  usual,  necessary,  or  pml- 
mate  resulte  ot  any  negligence  on  tbe  part 
of  tbe  dty.  The  St.  Joseph's  Orphan  Asy- 
Imn,  a  coiporatbm,  wag  made  a  party  upon 
auctions  by  the  dty  which  prayed  that,  If 
plaintiff  recovered  against  the  dty,  it  might 
have  Judgment  over  against  the  said  asylum. 
The  court  sustained  exceptions  to  the  plead- 
ing of  tbe  dty  asking  relief  against  the  asy- 
lum, and,  tbe  dty  declining  to  amend,  tbe 
avylnm  was  dismissed.  Tbe  verdict  waft 
against  tbe  dty  for  $2,500. 

Tbe  first  assignment  of  eiror  complained 
uf  tbe  action  of  the  court  "sustaining  the  gen- 
eral demurrer  and  spedal  eExceptlons  of  de- 
fmdant  St  Jos^h's  Orphan  Asylum  (except 
exception  Na  2),  *  *  *  and  thereupon 
ordered  this  cause  to  be  dismissed  as  to  said 
avylun.'*  Besides  a  graieral  demurrer,  tiiere 
were  eight  special  exceptions.  The  court 
sustained  them  all,  except  q>edal  eneptlon 
Kow  %  vrtilch  invoked  the  statute  of  Umlta- 
HODO.  The  otiier  special  exceptions  set  up 
■q^uate  and  dlsthict  matters.  It  has  often 
beoi  ruled  that  such  an  assignment  is  not 
sanctioned  by  tho  rules,  bdng  too  general. 


Paschal  v.  Owen,  77  Tex.  SSi,  14  S.  W.  203; 
Henry  v,  McNew  (T«.  Civ.  App.)  60  S.  W. 
213;  Wets  V.  Wets  CTex.  Oiv.  App.)  60  &  W. 
8G&;  Gasaldy  v.  Scottish-American  Mort  Go. 
(Tex.  OlT.  App.)  64  S.  W.  102S. 

Assignment  No.  2  complains  of  the  refusal 
of  this  charge:  **Per8on8  traveling  upon  the 
streete  must  use  due  care  to  avoid  acddente; 
and  If  yon  believe  from  the  evidence  that  the 
plaintiff,  or  ptalntUTs  son,  Willie  Talerlco, 
failed  to  use  that  care,  under  all  the  drcum- 
Btances  In  evidence,  which  a  person  of  or- 
dinary prudence  would  have  used  under 
such  circumstances,  and  that  such  want  of 
care  on  his  part  omtrlbuted  to  or  caused 
the  alleged  Injury,  yon  should  And  for  the 
defendant,  although  you  should  also  believe 
tbat  the  defendant- was  negligent."  Tbe 
court  charged  the  Jury  as  follows:  "If  you 
find  from  the  evidence  tbat  the  said  plain- 
tiff, Willie  Talerlco.  telled  to  use  such  core 
as  a  person  of  ordinary  prudence  would  have 
used  under  similar  circumstances  to  avoid 
Injury  to  himself,  and  that  sucb  failure.  If 
any,  was  neglig«ice,  and  tbat  such  negli- 
gence, If  any,  proximately  caused  or  con- 
tributed to  his  injury,  then  plaintiff  cannot 
recover,  and  yon  should  so  find,  although  yon 
should  also  believe  the  defendant  was  neg- 
ligent" Tbe  charge  given  would  have  bem 
correct  without  tbe  words  "and  that  such 
f&llure,  if  any,  was  n^Iigence."  Plaintiff 
might,  with  some  degree  of  reason,  have  com- 
plained of  this  addition,  but  we  cannot  see 
how  It  prejudiced  defendant;  being  favors 
able  to  defendant,  rather  than  otherwise. 

The  third  complains  of  tbe  refusal  of  this 
charge:  "You  are  hereby  charged  that  tbe 
dty  of  San  Antonio  Is  bound  to  use  only  or- 
dinary skill  and  diligence  In  making  ite 
streets  and  sidewalks  safe  for  peitons  using 
same,  and  that  it  Is  not  a  gnarantor  or  insur- 
er of  tiie  safety  of  traveler*  th««on.  There- 
fore, if  you  believe  firom  ttie  evidence  that 
the  sidewalk  where  plalntifTs  son  is  alleged 
to  liave  been  injured  was  in  a  reasonably 
safe  condition  for  persons  exerdsii^  ordi- 
nary eaxe  and  using  said  sidewalk  for  the 
purpose  for  which  It  was  designed,  then  yon 
will  render  a  verdict  for  defendant  notwith- 
standing you  may  believe  that  plaintiff's  son 
was  injured  at  said  place."  The  complaint 
seems  to  be  tbat  the  court  should  have  given 
an  instruction  that  it  was  the  duty  of  the 
dty  to  use  said  degree  of  car©  to  have  its 
sidewalks  reasonably  safe  for  persons  who 
themselves  In  such  use  exercise  (uidlnary 
care.  This  was  really  the  effect  of  the  char- 
ges as  given.  Tbe  court  distinctly  charged 
the  Jury  that  persons  using  the  sidewalks 
are  bound  to  use  such  care  as  persons  of  or- 
dinary prudence  would  have  used  under  simi- 
lar circumstances  to  avoid  Injury  to  them- 
selves, and  that  plaintiff  could  not  recover 
if  he  was  not  In  the  exercise  of  sucb  care. 

The  fourth  complains  of  tbe  refusal  of  the 
following  charge:  "Ton  are  hereby  charged 
tbat  if  you  believe  from  the  evidence  In  this 
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cave  that  the  place  where  plalntUTe  8on 
la  alleged  to  have  been  Injured  was  not  a 
regular  croaslng  for  foot  pasBengers  that 
could  have  been  used  by  plalntllTs  son,  and 
notwithstanding  which  plalntlCTa  son  chose 
to  attempt  to  travel  over  said  place,  you  are 
hereby  chained  that  plaintiff's  son  assumed 
the  risk  Incident  thereto,  and  plaintiff  was 
charged  therewith,  and  you  will  find  a  ver- 
dict for  the  defendant"  While  It  appeared 
that  this  bridge  was  put  there  by  the  St 
Joseph  Orphan  Asylum  as  an  entrance  to  Its 
premises,  the  undisputed  testimony  was 
that  It  was  In  the  heart  of  the  dty,  and  used 
by  the  general  public  ae  a  paasway. 

Assignment  No.  S  Is  not  sustained,  because 
the  matter  of  the  refused  charge  was  em- 
bodied In  the  chaises  given. 

Assignments  6,  7,  10  and  11  are  grouped 
In  appellant's  brief.  They  complain  sepa- 
rately of  that  many  refused  charges.  Assign- 
ments 6  and  7  ought  not  be  considered  be- 
cnuse  they  do  not  state  propositions  of  law, 
nud  are  not  followed  by  any  proposition 
which  Is  In  accord  with  them.  There  is,  bow- 
erer,  a  proposition  presented  at  the  end  of 
the  four  assignments  which  Is  germane  to 
the  tenth  and  eleventh.  It  reads:  "A  wrong- 
doer is  liable  for  the  direct  and  proximate 
result  of  the  wrong  committed,  not  for  such 
results  as  proper  care,  diligence,  and  skill  on 
the  part  of  the  person  wronged  would  have 
guarded  against  or  prevented."  The  charges 
Involved  are:  "You  are  hereby  Instructed 
that  the  plaintiff  is  confined  In  the  recovery 
of  any  damages  to  which  you  believe  from 
the  evidence  he  Is  entitled  to  such  damages 
as  are  sustained  as  the  reasonable  and  prob- 
able results  of  the  Injuries  received.  If  yon 
believe  from  the  evidence  that  with  proper 
and  customary  treatment  the  plaintiff  Willie 
Talerlco  would,  in  the  ordinary  course,  have 
recovered  from  the  effect  of  Uie  Injuries  he 
is  alleged  to  have  received  within  a  few 
weeks  after  receiving  such  injuries,  yon  can- 
not find  any  damages  against  the  defendant 
Cor  the  loss  of  plaintiff's  leg." 

"Tou  are  hereby  Instructed  that  if  yon  be- 
lieve from  the  evidence  that  the  loss  of  plain- 
tiCTs  leg  was  caused  by  Improper  treatment 
or  treatment  too  long  delayed,  of  injuries  re- 
ceived by  plaintiff  Willie  Talerlco,  you  can- 
not in  estimating  the  damages  in  this  case, 
consider  the  loss  of  such  leg." 

It  will  be  seen  that  these  requests  con- 
cerned the  issue  of  contributory  negligence, 
and  yet  they  did  not  leave  that  question  to 
the  Jury. 

There  was  no  error  committed  in  refusing 
the  charge  mentioned  in  the  eighth  assign- 
ment. The  matter  was  substantially  and 
sufficiently  given. 

The  ninth  assignment  refers  to  a  refused 
charge,  and  the  proposition  advanced  Is  that 
notice  to  an  ordinary  policeman  of  the  de- 
fect is  insufficient  to  affect  the  city  urile.s3 
It  be  shown  that  It  was  the  duty  of  the 
p(dlceman  to  report  soch  dtfecta  to  the  prop- 


er authoritleB,  or  to  cause  the  same  to  be 
repaired.  A  policeman  testified  that  his  at- 
tention was  called  to  It  by  John  Garrett  and 
he  did  not  report  It  because  it  was  not  on 
his  beat  He  stated:  "I  met  John  Garrett 
*  *  *  and  he  drew  my  attention  to  that 
hole  in  the  curbstone,  and  asked  me  why  I 
did  not  report  it,  and  I  told  him  that  It  was 
not  on  my  beat;  by  rights  I  should  report  it 
but  I  guess  others  would  report  it  as  it  was 
on  their  beat."  So  we  think  the  proposition 
Is  not  based  on  the  evidence  as  it  Is.  Where 
it  appears  to  l>e  a  part  of  the  duty  of  police- 
men to  report  such  defects,  notice  to  them  is 
notice  to  the  dty.  This  disposes  also  of  the 
fourteenth  assignment  Cummings  v.  Qty 
of  Hartford  (Conn.)  38  Atl.  916;  Town  of 
Norman  v.  Teel  (Okl.)  69  Pac.  791. 

The  thirteenth  assignment  complains  of 
this  charge:  "If  you  find  from  the  testi- 
mony that  there  was  a  hole  In  the  stone 
curb,  *  •  •  and  that  plaintiff  WUUe 
Talerlco,  in  passing  along  said  sidewalk  nt 
said  place,  stepped  Into  said  hole,  •  •  • 
and  that  he  was  thereby  injured,  •  •  • 
then  you  are  Instructed  that  plaintiff  la  en- 
titled to  recover."  The  criticism  Is  that,  as 
plaintiff's  evidence  showed  other  holes  In  the 
curbing  at  that  place,  the  charge  should  have 
confined  the  jury  to  the  consideration  of.  tlie 
particular  hole  alleged  in  the  petition.  The 
charge  referred  to  the  bole  into  which  plain- 
tiff stepped.  Plaintiff's  testimony  shows 
that  the  hole  he  stepped  Into  was  that  de- 
scribed in  the  petition.  Time  was  no  testi- 
mony raising  the  Issue  of  his  stepping  Into 
any  other. 

We  think  the  fifteenth  and  eighteenth  aa- 
Blgnmenta  demand  no  diecussian. 

The  sixteenth  complains  of  the  charge  In 
informing  the  jury  that  in  determining  the 
issue  of  contributory  negligence  they  might 
look  to  the  surrounding  facts  and  circum- 
stances, Including  the  age  of  the  plaintiff. 
The  proposition  Is  that  it  was  upon  the 
weight  of  evidence,  saying  that  the  Jury 
might  take  Into  consideration  the  age  of 
plaintiff.  If  this  objection  were  valid— and 
we  think  it  is  not— it  would  not  be  available, 
in  view  of  special  charge  No.  8  asked  by 
defendant  and  given.  We  may  dispose  of 
the  seventeenth  assignment  by  referring  to 
the  same  requested  Instruction. 

UndOT  assignments  19,  20,  28^,  and  40,  we 
have  several  propositions  presenting  objec- 
tions to  the  admls^on  of  certain  photo- 
graphs. The  accident  occiurred  December 
15,  1900.  Photographs  numbered  1  and  2 
were  taken  February  12,  1901,  and  Nos.  3 
and  4  were  taken  several  months  later.  De- 
fendant itself  introduced  testimony  showing 
that  the  sidewalk  had  t)een  repaired,  and 
that  this  was  done  on  February  12,  1901. 
The  evidence  showed  that  photographs  1  and 
2  were  taken  before  the  repairing  was  done, 
find  witnesses  familiar  with  the  place  testi- 
fied in  regard  to  them  that  they  represented 
the  locality  as  It  was  when  the  acddent  oc- 
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curred.  Wltb  this  supporting  evldeDCe  the 
photographs  1  and  2  were  admissible  as  evi- 
dence—as much  80,  we  think,  as  If  thej  had 
been  taken  on  the  day  of  the  accident  Ry. 
r.  Wilson  (IlL)  59  N.  B.  673. 

This  disposes  of  two  of  the  propositions, 
leaving  the  third,  which  la  directed  to  photo- 
graphs 3  and  4  for  the  reason  that  testl* 
mony  of  repairs  made  subsequent  to  the  in- 
jury is  not  admissible.  This  Is  true  upon 
the  single  ground  that  such  evidence  Is  not 
competent  to  prove  defendant's  negligence  in 
question.  But  It  will  be  seen  that  defendant 
Itself  proved  by  its  witnesses  that  the  side- 
walk bad  been  repaired,  the  date  of  the  re- 
pair, by  whom  It  was  impaired  (the  St  Jo- 
seph's Orphan  Asylum),  and  substantially 
what  was  done  in  this  respect  This  being 
so,  how  defendant  was  prejudiced  on  the 
issue  of  negligence  by  the  Introduction  of 
these  photographs  is  not  clear.  The  objec- 
tion being  only  that  such  testimony  was  not 
competent  to  prove  defendant's  negligence, 
and  It  appears  that  defendant  Introduced 
proof  of  such  repairs,  and  the  fact  that  re- 
pairs were  made,  and  the  date  being  un- 
controverted,  we  think  defendant  could  not 
bare  been  injured  by  the  photograpbe.  How- 
ever, the  photographs  were  admissible  be- 
cause they  tended  to  prove  a  material  fact. 
The  existence  and  particularly  the  extent 
of  the  hole  were  Issues.  It  was  shown  that 
the  repairing  consisted  In  cutting  the  side- 
walk down  and  patching  with  cement  The 
witnesses  testified  to  a  patch  in  the  curb  at 
the  ri^t  end  of  the  bridge;  being  the  place  of 
the  accident  aa  plaintiff  claimed.  This 
patch,  as  testified  to  by  witnesses,  showed  in 
the  photograph;  and,  in  connection  with  oth- 
er testimony,  the  photograph  was  evidence 
of  the  excavation  and  its  extent  The  pho- 
tographs are  in  the  record. 

A  number  of  assignments  (Nos.  22,  25,  29, 
80  to  36,  and  41)  are  grouped,  and  under 
them  la  submitted  a  proposition  as  follows: 
"The  testimony  of  witnesses  comparing  a 
photograph  of  the  locality  of  an  alleged  acci- 
dent, taken  two  months  after  such  accident 
with  the  locality  as  it  appeared  at  or  about 
the  time  of  the  accident,  is  hearsay  evidence, 
and  as  such  inadmissible."  Assignments  22 
and  31  furnish  no  basis  for  this  proposition. 
Nor  does  assignment  No.  36,  because  the 
proposition  relates  to  photographs  1  and  2, 
and  the  witness  mentioned  in  assignment  36 
bad  reference  to  photograph  No.  3.  Nor  does 
asBlgnment  33,  because  the  witness  men- 
tioned therein  was  the  photographer,  who 
did  not  compare  these  photographs  with  the 
locality  as  it  was  at  the  time  plaintiff  was 
hurt  He  stated  what  the  photographs  rep- 
resoited,  how  he  took  them,  and  what  he 
saw  there  at  the  time  he  took  them.  The 
witness  Swearingen,  as  his  testimony  is  In 
the  statement  of  facts,  did  not  testify  as 
claimed.  The  witnesses  Guido,  Volino,  Bar- 
oerio.  Frank  Talerico,  and  Sister  Blondin  tes- 
Ufled,  in  effect,  that  the  photographa  1  and  2 


were  correct  representations  of  the  locality 
as  it  was  at  or  about  the  time  plaintiff  was 
hurt  The  proposition,  therefore,  goes  to 
their  testitqony.  We  are  unable  tu  percdve 
any  valid  objectloa  to  tlila  evidence. 

The  witnesses  Guldo  and  Cuzzeri  were  al- 
lowed to  testify  that  the  hole  was  large 
enough  for  each  of  them  to  get  his  foot  into. 
The  latter  testified:  "It  was  big  enough  for 
my  foot  to  go  in,  and  any  one's  foot  to  go 
in."  This  was  testimony  of  a  fact  Potsous 
may  testify  as  to  such  facts  without  h^g 
experts.  One  of  them  said  he  did  not  meas- 
ure it,  but  he  knew  he  could  get  his  foot 
into  it  The  other  testified  as  atwve.  There- 
fore we  overrale  the  twen^-seventh  and 
tlilrty-seventh  asalgnmenta. 

Assignment  24  complains  of  a  question  to 
witness  Barberlo  as  leading,  and  the  answer 
it  called  for  ImmatOTial  and  prejudicial.  The 
question  was,  "Did  yon  ever  notice  to  what 
extent,  if  any,  the  bridge  obscured  the  hole?" 
We  do  not  think  this  question  objectionable 
as  leading.  If  it  were,  it  seems  that  the  an- 
swer wtilcb  the  witness  gave  to  tliat  question 
was  not  all  the  testimony  he  gave  on  the 
particular  subject  Besides  the  answer  which 
the  bill  shows  he  was  allowed  to  give  to  the 
particular  question,  the  statement  of  facts 
shows  he  gave  substantially  similar  testi- 
mony without  objection.  He  answered  the 
question  thus,  according  to  the  bill:  "You 
could  see  the  rough  edge  of  the  curbing,  but 
you  couldn't  see  the  hole,  on  account  of  the 
bridge  resting  right  on  the  edge  of  the  side- 
walk. You  couldn't  see  how  big  the  hole 
was,  or  how  deep  it  was.  I  stated  the  bridge 
was  resting  on  the  sidewalk,  and  covering 
the  hole."  The  statement  of  facts  shows 
that  this  witness  also  testified  that  "The 
curbing  was  broken,  making  that  hole,  and 
while  the  bridge  was  up  you  couldn't  see  the 
hole  behind  the  bridge,  because  it  was  cov- 
ered by  the  bridge."  In  another  place  he 
testified:  "The  bridge  stood  with  one  edge 
on  the  street  and  one  edge  on  the  sidewalk." 
Again:  "There  was  a  bridge  right  up 
against  the  curbing  at  this  point"  The  wit- 
ness was  testifying  to  conditions  when  he  ex- 
amined the  place  a  day  or  two  after  the  ac- 
cident This  testimony,  which  is  not  em- 
bodied In  what  the  bill  of  exceptions  shows 
to  have  been  In  answer  to  the  question  com- 
plained of,  must  be  presumed  to  have  been 
elicited  by  other  questions. 

Assignment  26  Is  presented  without  any 
proposition.  What  might  be  taken  as  a  prop- 
osition in  the  brief  deals  with  two  distinct 
matters;  one  being  that  a  certain  question 
suggested  the  answer;  the  other  being  that 
It  called  for  a  conclusion  of  the  witness. 

Assignment  38  Is  clearly  not  well  token. 
It  complains  of  a  question  relative  to  photo- 
graph  No.  1,  viz.:  "Is  that  a  correct  repre- 
sentation of  that  location  at  the  time  you 
saw  it?"  The  answer  being,  "I  think  so," 
OS  stoted  in  the  bill  of  exceptions.  The  tes 
tlmony  of  this  witness  (Guzserl),  as  appears 
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from  the  statement  of  facts.  showB  that  be 
made  no  such  answer  In  reference  to  photo- 
graph No.  1. 

Appellee  has  a  cross-assignment  of  error, 
by  which  we  are  asked  to  reverse  and  re- 
mand upon  the  ground  stated  In  his  motion 
for  new  trial,  which  the  trial  court  oTerruled, 
viz.,  that  the  amount  of  the  TO^llct  is  gross- 
ly Inadequate,  conslderii^  the  evidence.  The 
verdict  Is  not  large,  compared  with  verdicts 
usually  rendered  by  Juries  for  sach  Injury 
as  plaintiff  sustained.  The  amount  of  the 
damages  In  cases  of  permanent  injuries  is 
necessarily  not  capable  of  exact  or  even  ap- 
proxiiuate  ascertainment  by  any  fixed  stand- 
ards. The  question  of  duration  of  the  In- 
jured person's  life,  had  he  not  been  Injured, 
Is  incapable  of  definite  proof,  and  It  Is  neces- 
sarily a  question  for  the  Jury  to  consider 
and  determine  according  to  their  best  Judg- 
ment. We  sustain  verdicts  for  large  sums 
In  this  class  of  cases  because  Juries  may  be- 
lieve, in  the  case  before  them,  that  the  per- 
son would  have  lived  to  old  age.  But  a  jury 
may  take  a  different  view,  and  may  resolve 
this  question  otherwise;  and,  when  they  do. 
It  Is  not  for  us  to  revise  them,  In  a  matter 
so  clearly  In  their  province.  We  cannot  say 
that  this  verdict  Is  grossly  or  unreasonab^ 
small,  which  are  the  only  grounds  upon 
which  we  would  be  warranted  to  Interfere, 
and  we  are  not  willing  to  send  the  case  back 
with  such  a  decIaratiMi. 

Affirmed. 

On  Motion  for  Rehearing: 

(Jan.  20.  1001.) 

It  Is  Insisted  that  the  action  of  the  conrt 
In  sustaining  the  general  and  special  demur- 
rers to  the  city's  affirmative  pleading  against 
Its  codefendant  should  be  reviewed,  because 
such  action  was  fundamental  in  its  charac- 
ter. It  appears  that,  without  any  assignment 
of  error  at  all,  this  court  ought  to  revise  the 
action  of  the  trial  court  sustaining  a  general 
demurrer  to  a  petition.  This  was  done  In 
Hall  V.  Johnson  (Tex.  Civ.  App.)  40  S.  W.  46. 
This  court  considered  in  Willard  v.  Outtman, 
43  S.  W.  901.  that  it  was  proper,  in  the  ab- 
sence of  an  assignment,  to  revise  the  ruling 
of  the  trial  court  sustaining  a  demurrer  to  a 
petition  which  Invoked  the  statute  of  limita- 
tions. A  decision  upon  the  question  as  it  is 
presented  In  the  present  case  is  found  In 
Marshall  v.  Atascosa  County  (Tex.  Civ.  App.) 
47  8.  W.  680,  and  Hansen  v.  Yturrla  (Tex. 
Civ.  App.)  48  S.  W.  "97,  and  Hansen  v.  Ytur- 
rla (Tex.  Civ.  App.)  48  8.  W.  795.  We  refer 
to  the  reasons  there  given  for  disregarding 
the  assignment. 

We  find  it  necessary  to  reconsider  the  sec- 
ond assignment  of  error.  We  recognize  that 
the  reason  given  in  the  main  opinion  for  over- 
ruling it  Is  unsatisfactory.  Still  the  request- 
ed charge  was  correctly  refused  because,  in 
the  first  place,  It  would  have  Instructed  the 
Jury  that  the  law  required  plaintiff  to  use 


due  care  to  avoid  accidents  in  using  the 
streets.  The  expression  "due  care"  was  in- 
definite and  apf  to  mislead,  and  was  not  the 
equivalent  of  "ordinary  care."  unless  the  Ju- 
ry bappened  to  so  construe  it;  and,  in  the 
second  place,  It  would  have  told  the  jury  to 
find  for  defendant  If  plaintiff  or  his  father 
had  not  used  such  care.  The  charge  which 
the  court  gave  on  tills  subject,  which  is  cop- 
ied In  the  main  opinion,  is  not  attacked. 
Therefore  it  Is  not  necessary  to  pass  on  the 
question  whether  or  not  the  wturds  "and 
that  such  failure,  if  any,  was  negligence," 
really  constituted  error. 

The  other  questions  are  sufficiently  dis- 
cussed in  the  fornfer  opinion. 

The  motion  is  overruled. 


GALLOWAY  t.  SAN  ANTONIO  ft  G.  RT. 
CO.* 

(Oonrt  of  Civil  Appeals  of  Texas.   Dec.  23, 
1903.) 

MASTER  AND  SERVANT— INJURY— OPINION  EVI- 
DENCE —  JUDICIAL  ADMISSIONS  —  RBLEASB — 
VALIDITY— INSTRUCTIONS. 

1.  Evidence  held  not  to  reqnire  a  verdict  for 
a  railroad  company  In  an  action  against  It  for 
injury  from  slipping  off  the  front  of  a  hand 
car  by  reason  of  the  brakemau's  negligence  in 
not  heeding  a  signal  to  stop  the  car. 

2.  The  opinion  of  the  wife  of  one  injured 
that  he  was  not  conscloas  of  what  he  was  doing 
when  he  signed  a  release  of  his  claim  for  the 
injary  was  admlsslblei  in  connection  with  the 
facts  on  which  it  was  based. 

8.  The  testimony  of  a  witness  that  a  person 
injured  was  not  in  a  ^lysical  and  mental  con- 
dition to  transact  busmess,  that  he  seemed  to 
be  in  very  bad  health,  and  that  bis  mental  and 
physical  condition  was  very  much  worse  than 
before  his  Injury,  is  admissible,  when  given  ia 
connection  with  fticts  indicating  the  mental  and 
physical  weakness,  and  where  the  witness  had 
known  the  injured  person  a  lont;  time,  and  bad 
seen  him  frequently  up  tO' within  two  days  of 
the  -  time  when  he  executed  a  release  of  bis 
claim  for  the  injuiy. 

4.  Where  a  section  foreman  was  injured  by 
slipping  off  the  front  of  a  hand  car,  where  he 
had  been  sitting,  testimony,  on  the  issue  of  or* 
dinary  care,  that  it  was  customary  for  fore- 
men riding  on  hand  cars  to  sit  as  he  claimed  he 
was  sitting,  is  admissible. 

5.  Where  the  plaintiff  In  a  suit  for  Injuries 
seeks  to  set  aside,  for  fraud,  a  release  executed 
by  him,  evidence  that  he  did  not  understand  its 
contents  when  executing  it  was  admissible. 

6.  Where  an  experienced  section  foreman  had 
testified  that  a  brakeman  could  have  stopped  a 
hand  car  in  about  a  rail  length,  bat  that  it 
went  about  three  rails  before  stopping  at  the 
time  of  the  accident,  his  testimony  that,  if  his 
signal  had  been  observed,  the  car  would  have 
been  stopped,  and  the  accident  averted,  was 
admissible. 

7.  A  portion  of  plaintiffs  abandoned  petition 
alleging  that  his  injury  was  due  to  the  over- 
crowded condition  of  the  hand  car  on  whic^ 
be  was  riding  was  admissible  as  an  admission 
OD  trial  on  an  amended  petition,  in  which  the 
cause  of  the  injury  was  alleged  to  be  the  brake- 
man's  fnilure  to  stop  the  car. 

8.  While  a  plaintiff  may  show  that  a  state* 
meat  in  au  abandoned  pleading  is  not  hia.  be 
must,  to  counteract  Its  effect,  show  not  only 
that  he  had  not  so  informed  his  counsel,  but 
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tbat  he  did  not  know  the  petitloD  contained  the 
allegtition  when  filed. 

9.  An  instrnction  that  a  release  of  a  claim  for 
Injuries  was  binding  on  plaintiff,  nnleas,  when 
he  executed  it,  he  did  not  and  could  not  un- 
derstand ita  contents,  is  not  erroneona,  in  re- 
pairing a  finding  both  that  he  did  not  and 
could  not  understand  them. 

10.  An  instrnction  that  a  relense  of  a  claim 
for  injury  fs  binding  on  plaintiff,  unless  de- 
fendant concealed  its  real  meaning,  and  false- 
ly represented  that  it  was  simply  a  receipt  for 
money,  is  not  erroneons,  in  requiring  a  finding 
of  that  particDlar  miarepreaentation,  where  it 
Ja  the  omj  one  diarged  la  plaintUTa  pleading. 

Appeal  from  District  Oonrt,  B^r  Oonntr; 
8.  J.  Brooki;  Bpedal  Judge. 

Action  by  Joa^  Oalloway  against  the  Baa 
AntoQio  ft  Golf  Railway  Oompany.  ITrom  a 
Judgment  In  faTor  ot  detfendan^  plaintiff  ap- 
peals. Rereraed. 

Will  A.  MmtIb,  Geo.  Powell,  Perry  J,  Lewis, 
and  H.  O.  Carter,  tor  ap(>ellant  Demuan, 
Franklin  &  McGown  and  Davis  ft  Wllllama, 
for  appellee. 

JAMES,  O.  J:  The  plaintiff,  Galloway,  al* 
legcd  Injurlee  resulting  from  slipping  from  a 
hand  car.  and  falling  in  front  thereof,  through 
the  failure  of  the  brakeman  to  stop  the  car 
upon  plaintUTs  signal.  Besides  a  genotU  de- 
nial, defendant  pleaded  a  rdeaae  executed  by 
plaintur,  and  contributory  negligence.  By 
Bupplemratal  petition,  plaintiff  pleaded  the  in- 
validity of  the  release,  because  obtained  by 
fraud,  and  because  plaintiff  was  mentally  In- 
capable of  executing  a  release.  The  verdict 
was  for  the  defendant  There  was  evidence 
which  required  the  case  to  be  submitted  upon 
the  above  Issues;  hence  the  contention  that 
the  testluMmy  demanded  the  verdict  (rendered 
In  favor  of  defendant)  cannot  be  sustained. 
Plaintiff  testified  that  be  was  foreman,  and 
was  sitting  at  the  front  of  the  hand  car,  with 
a  block  under  his  thighs  to  keep  his  feet 
clear  of  the  rails;  that  the  car  was  goli^ 
downliUl,  and  the  block  slipped  forward,  and 
when  be  felt  himself  slipping  forward  he  at 
once  signaled  the  brakeman  to  stop,  and  then 
another  signal  to  stop,  neither  of  which  was 
obeyed  by  the  brakeman;  and  then  he  looked 
around  to  see  if  the  brakeman  was  watdblng 
him,  and  saw  that  he  was  standing  wltb  his 
back  half  turned,  talking  to  other  men  on  the 
car;  then  the  car  ran  about  half  a  rail,  when 
the  block  slipped  out,  and  he  fell,  and  was 
injured.  There  was  evidence  that  the  car 
ran  about  three  or  four  rail  lengths  otter 
^alntlff  started  to  ittp,  and  bef<«e  he  fell,  and 
that  the  car  could  have  been  stappeA  in  one 
rail  length  or  lesa 

The' fifth  assignment  of  error  alleges  that 
the  court  «Ted  In  refusing  to  permit  plain- 
tiff's counsel  to  show  by  Mrs.  Galloway  that, 
at  the  time  the  releue  was  edgned,  plaintiff 
was  In  sucb  a  a>ndltlon  that  he  was  not  con- 
flcioQB  of  what  he  was  doing,  as  he  could 
not  rect^ize  his  friends,  and  that  his  bead 
was  hurt  It  was  shown  that  she  was  plain- 
tlfl*B  wife,  and  had  bew  wltb  bbn  and  nursed 
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him  since  he  was  hurt  She  was  competent 
to  testify  as  to  his  mental  condition,  provided 
she  accompanied  her  opinion  with  the  facts 
upon  which  she  based  it  Rogers,  Bxp.  Test, 
pp.  157,  100;  Glllett  on  Ooll.  Bvld.  S  214; 
Haney  v.  Olark,  86  Tex.  93;  Ry.  v.  Brantley 
(Tex.  Oiv.  App.)  02  8.  W.  96.  The  evidence 
that  was  offered  exhibited  facts  upon  which 
she  based  her  opinion,  viz.,  that  plaintiff's 
bead  was  hurt,  and  he  could  not  recognize 
his  friends;  and,  In  addition  to  this,  her  re- 
lationship to  plaintiff,  and  her  having  attended 
blm  since  his  injury,  made  the  testimony 
clearly  admisadble. 

The  asEdgnments  7  to  11  complain  of  the 
rejection  of  testimony  by  witness  C.  D,  Weed- 
in  which  was  to  the  effect  that  plaintiff  was 
not  in  a  physical  and  mental  condition  to 
transact  busln^is,  that  plaintiff  seemed  to  be 
In  very  bad  health,  that  since  he  had  been 
out  of  the  iKHpital  he  had  not  been  capable 
of  transacting  business,  that  his  mental  and 
physical  condition  since  he  had  been  hurt 
bad  been  very  mndi  impaired,  and  that  his 
mental  and  phydcal  condition  was  very  much 
worse  than  before  Ills  injuries.  The  objec- 
tion to  all  this  testimony  was  that  they  were 
conclusions  of  the  witness.  It  appeared  that 
this  witness  had  known  plaintiff  a  long  time 
befwe  the  Injury,  whidi  happ«ied  on  Sep- 
tembCT  8,  1900,  and  had  aem  him  frequently 
while  at  the  hospital,  and  often  dnce  he  left 
the  hospital;  the  last  time  he  visited  him 
being  on  the  Bth  of  October;  the  release  be- 
ing executed  on  the  8tb  of  October.  This 
witness  testified  to  various  facts  occurring 
under  bis  observation  which  indicated  both 
physical  and  mental  weakness  of  plaintiff. 
It  seems  to  us  clear,  under  the  authorities, 
that  the  witness,  though  nonprofesstonal,  was 
competent,  in  connection  with  what  was 
shown  by  this  witness,  to  state  his  opinion 
respecting  plaintiff's  condition  as  to  health 
and  mental  capad^.  See  authorities  supr.i. 
The  testimony  was  not  made  irrelevant  by  the 
fact  that  the  witness  visited  plaintiff  the  last 
time  two  nights  before  the  release  was  signed. 

For  the  above  OTors,  or  either  of  tbem,  we 
think  the  judgment  must  be  reversed. 

There  are  other  assignments  of  error,  and 
It  is  proper  for  us  to  notice  them,  or  some 
of  them,  at  least.  In  view  of  another  trial. 

In  reference  to  the  first  assignment,  we 
think  it  would  be  In  accordance  wltb  the  de- 
cided cases  in  this  state  to  allow  testimony, 
upon  ttae  Issne  of  ordinary  care,  that  it  was 
usual  or  was  the  general  custom  for  foremen 
riding  on  the  ends  of  hand  cars  to  sit  as  plain- 
tiff claims  he  was  sitting. 

In  reference  to  the  second  and  thirteenth 
asEdgnmenta,  we  do  not  see  how  plaintiff  could, 
establish  that  the  release  was  procured  from 
him  by  fraud  and  deception,  without  hla  show- 
ing In  some  way  that  he  did  not  understand 
the  contents  of  the  instrument,  or  misunder- 
stood it,  for,  if  he  understood  it  and  exe- 
cuted 1^  it  would  not  be  set  aride  for  awfli 
error. 
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In  reference  to  the  third,  we  think  that 
plaintiff,  being  an  experienced  gectlon  fore- 
man, could  testify  to  the  ^ect  npon  the  car 
of  the  brakeman'B  obserrance  of  his  signals 
as  to  the  time  or  distance  In  whldi  It  could 
have  been  stopped.  Plaintiff  testified  that  the 
brakeman  could  have  stopped  It  In  aboat  a 
rail's  length— about  SO  feet— and  the  car  went 
about  3  rails  before  It  stopped.  The  court 
ruled  out  the  witness'  statement  that,  If  the 
brakeman  had  observed  the  signals  and  ap- 
plied the  brakes,  tbe  car  would  have  been  stoi>- 
ped,  and  tbe  accident  averted.  Of  course,  the 
testimony  which  plaintiff  did  give  amounted 
to  the  same  thing.  It  has  been  often  held  that 
ordinarily,  where  even  nonexpert  witnesses 
state  their  conclusions  after  stating  the  facts, 
It  is  not  ground  tor  reversal.  SHU,  If  facta 
had  not  been  shown  from  which  the  Jury 
could  themselves  have  formed  the  conclusion 
that  the  car  could  have  been  stopped  In  time 
to  avert  tbe  Injury,  we  would  doubt  the  pro- 
priety of  allowing  the  witness  to  give  this  tes- 
timony in  the  form  of  a  conclusion. 

According  to  the  sixth  assignment,  the  de- 
fendant Introduced  part  of  plaintiff's  original 
and  abandoned  petition.  It  was  an  allega- 
tion that  bis  injury  was  the  result  of  the 
overcrowded  condition  of  the  car.  The  mate- 
riality and  importance  of  this,  Introduced  as 
plaintiffs  admission,  Is  obvious,  where  plain- 
tiff was  seeking  by  his  amended  petition  to 
recover  upon  the  ground  of  negligence  of  the 
brakeman  to  observe  and  obey  a  signal  to 
stop  the  car.  It  was  an  admission  that  the 
allegation  of  the  amended  pleading  was  false. 
Plaintiff's  counsel  then  offered  to  prove  by 
him  that  he  bad  simply  told  bis  counsel  the 
number  of  men  that  were  on  the  hand  car, 
but  did  not  tell  them  that  it  was  overcrowd- 
ed, and  did  not  tell  them  that  he  was  thrown 
off  the  car  by  reason  of  Its  being  overcrowd- 
ed. It  was  competent  for  plaintiff  to  show 
that  the  declaration  In  the  original  pleading 
was  not  in  fact  his.  Presumptively,  It  was 
his  pleading  and  his  statement,  although  sign- 
ed by  his  counsel.  For  testimony  to  have 
the  effect  of  counteracting  its  force,  it  seems 
to  us  It  should  have  indicated  not  only  that 
plaintiff  had  not  so  Informed  his  counsel,  but 
that  be  did  not  know  that  his  petition  con- 
tained such  allegation  when  It  was  filed. 

The  twenty-flrst  and  twenty-second  and 
twenty-third  assignments  are  attacks  upon  tbe 
following  charge:  "You  are  Instructed  that  in 
this  case  plaintiff  executed  a  release  to  the 
defendant  for  the  expressed  consideration  of 
$135,  and  said  release  Is  valid  and  binding 
upon  the  plaintiff,  and  he  cannot  recover  here- 
in, although  you  may  find  that  defendant  com- 
.pany  was  guilty  of  negligence,  and  that  such 
negligence,  If  any,  caused  his  Injury,  unless 
you  believe  from  the  evidence  that  at  the  time 
plaintiff  executed  said  release  his  mental  con- 
dition was  such  that  he  did  not  and  could 
not  understand  the  nature  and  ctmtents  of  the 
said  release,  or  that  the  defendant,  through 
Its  agents;  willfully  concealed  from  plaintiff 


the  real  meaning  and  contents  of  said  release, 
and  falsely  represented  to  plaintiff  that  the 
release  was  simply  a  receipt  for  money,  and 
that  plaintiff  relied  upoa  such  false  repre- 
sentation, If  any  such  was  made,  and  was 
thereby  induced  to  sign  said  release,  without 
reading  same,  or  having  It  read  to  him,  and 
without  knowing  Its  contents."  One  assign- 
ment complains  of  this  charge  In  "requiring 
the  Jury  to  believe  that  plaintifTs  mental  con- 
dition was  Budi  that  he  did  not  and  could 
not  understand  the  nature  and  contents  of 
the  instrument,"  whereas  it  was  sufficient  If 
plaintiff  either  did  not  or  could  not  under- 
stand same.  The  other  assignment  complains 
of  It  in  requhlng  the  Jury  to  find  that  defend- 
ant's agent  willfully  concealed  from  plaintiff 
the  meaning  and  contents  of  the  Instrument, 
and  falsely  represented  that  it  was  simply  a 
receipt  for  money.  It  is  evident  that  there 
Is  nothing  hi  the  first  criticism.  That  part  of 
the  paragraph  related  to  plaintiff's  mental  in- 
capacity, and  plaintiff,  as  to  this,  was  entitled 
to  no  more  than  an  instruction  that  If  he  could 
not,  for  that  reason,  understand  the  Instru- 
ment, it  was  not  binding.  If  he  could  not, 
he  did  not.  We  cannot  see  how  plaintiff  was 
Injured  by  this  phraseology.  Nor  do  we  see 
how  the  jury  could  have  been  misled  there- 
by to  plaintiff's  prejudice.  Nor  do  we  think 
the  second  criticism  well  founded,  In  view  of 
plaintiff's  pleading,  which  seems  to  diarge 
concealment  to  have  been  practiced  upon 
plaintiff  by  means  of  defendant  falsely  repre- 
senting to  him  that  it  was  simply  a  receipt 
for  money.  The  third  Is  criticism  also  not 
well  taken,  as  the  petition  charges  willful  con- 
cealment. 

The  twenty-fifth  assignment  of  error  is 
abandoned  by  appellant's  counsel  upon  admis- 
sion by  them  that  they  participated  In  lbs 
being  given. 

Reversed  and  remanded. 


WESTERN  UNION  TELEGRAPH  00.  T. 

ANDERSON.* 
(Court  of  Civil  Appeals  of  Texas.    Dee.  9, 
1908.) 

TSLBX3RAPH— DELAY  OP  MBS8AQB— NBOU- 
GEMCK-HBNTAL  ANGUISH— NON- 
RESIDENT PLAINTIFF. 

1.  A  telegraph  company  in  Texas  Is  liable 
for  damages  for  mental  snfferins  resulting  from 
its  negligence  In  failing  to  dehver  promptly  a 
messnse  sent  from  there  to  a  nonresideDt  plain- 
tiff, although  the  Jurisdiction  in  wbicti  the  lat- 
ter resides  does  not  authorise  recovery  in  snch 
cases. 

Appeal  from  District  Court,  McLenoai)  Coun- 
ty; Sam  R.  Scott,  Judge. 

Action  by  P.  F.  Anderson  against  the  West- 
ern Union  Telegraph  Oompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  a  damage  suit  resulting  in  a  Judg- 
ment in  favor  of  the  plaintiff,  and  the  de- 

*R«hearlDE  denlefl  Jaoaarr  SO,  ISO^  and  writ  of 
error  d«nM  br  Stqirem*  Court. 
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fendant  haa  appealed.  There  la  testimony 
In  tbe  record  wtaidi  aupporta  tbe  following 
concloblona  of  fact,  which  were  found  by 
tbe  trial  Judge  and  are  adopted  hy  this  court; 

*'a)  PlalutUTa  father,  J.  M.  Anderson,  died 
at  about  6  o'clock  a.  m.,  March  14th,  about 
eight  miles  from  the  town  of  Taylor,  Texas, 
in  ^rauamson  county.  He  suicided  by  hang- 
ing, and  waa  at  once  removed  to  his  home  in 
said  town  of  Taylor. 

"&)  At  about  4  o'clock  m.,  on  March  14* 
1902,  plaihtUTs  brother.  B.  J.  Anderson,  caus- 
ed J.  A.  Eirkman  to  send  the  following  mefr 
sage  to  plaintiff:  Taylor,  Texas,  Marcb  14th, 
1802.  To  P.  F.  Anderson,  Checotah,  Ind. 
Ter.;  Father  killed  blma^f  this  morning 
about  6  o'clock.  [Signed]  B.  J.  Anderson.* 
Said  message  waa  detlTcred  to  defendant/a 
operator  at  Taylor,  Texas,  by  Mr.  Elrk- 
man.  and  70  cents  was  paid  for  the  trans- 
missiou  and  delivery  of  same  for  plalntlfTa 
benefit  to  said  town  of  Ohecotah,  where  plain- 
tiff was  temporarily  realding,  his  home  being 
in  Texas. 

Said  telegram  was  deUvered  to  tbe 
plaintlflTa  wife,  and  received  by  her  for  the 
plaintiff,  about  4:30  p.  m.  on  tbe  IStta  day  of 
March,  1002,  and  by  ber  delivered  to  plaintiff 
alwut  30  minutes  later. 

"(4)  Cbecotab  was  a  small  town,  and  plain- 
tiff was  well  known  by  most  all  of  the  business 
men  there,  and  was  known  by  the  defendant's 
ag^t  at  said  town,  and  plaintiff's  residence 
was  known'and  he  was  personally  known  by 
the  defendant's  messenger  boy  who  delivered 
tbe  message. 

"(5)  By  the  exercise  of  ordinary  care  said 
tel^ram  could  and  would  have  been  deliv- 
ered to  plaintiff  witbin  one  or  two  hours 
lifter  its  delivery  for  transmission  to  the 
defendant's  agent  at  the  said  town  of  Tay- 
lor, Texas. 

"(6)  If  tbe  message  had  been  delivered 
[nvmptly,  and  with  due  care,  plaintiff  could 
have  boarded  a  south-bound  train  at  Checo- 
tah at  9:37  p.  m.  on  March  14,  1902,  and 
would  have  reached  the  town  of  Taylor  on 
March  15.  1902,  at  about  2:25  p.  m.;  and  thai 
he  had  means  to  secure  transportation,  and 
would  have  left  Checotah  at  9-^  p.  m., 
March  14,  1902,  and  would  have  arrived  at 
Taylor  at  2:25  p.  m.  on  March  15,  1002. 

"(7>  Plaintiff's  father  was  buried  in  the 
town  of  Bruceville,  Texas,  and  the  remains 
left  the  town  of  Taylor,  going  north,  at  4:30 
or  5  o'clock  p.  m.  on  March  16,  1902,  and  he 
was  interred  in  the  town  of  Bruceville  at 
about  6:30  or  7  o'clock  on  said  date. 

"(8)  If  the  message  had  been  delivered 
with  due  care,  plaintiff  could  and  would 
have  arrived  In  the  town  of  Taylor  in  ample 
time  to  accompany  the  remains  of  bis  father 
to  Bruceville,  to  be  present  at  Us  funeral, 
which  he  would  liave  done. 

"(0)  That  there  was  no  train  going  south, 
which  plaintiff  could  liave  boarded  after  he 
received  said  message,  that  would  have  car- 
ried him  to  Taylor,  until  late  In  the  afternoon 


of  March  10,  1902,  and  no  train  that  he  could 
have  twarded,  after  receiving  said  message, 
that  would  have  carried  lilm  to  BmceviUe,  on- 
tU  noon  of  said  March  16, 1902: 

"(10)  The  remains  of  plaintilTa  father,  at 
the  time  of  tils  burial,  had  been  kept  out 
about  88  hours  after  his  death,  and  had 
turned  black,  and  decomposition  had  so  tar 
set  in  as  to  render  It  Improper  and  impracti- 
cable to  longer  delay  the  burial  than  was 
done. 

"(11)  Plaintiff  would  have  learned  on  ai^ 
riving  at  Taylor  that  his  father  would  be 
burled  in  the  town  of  Bruceville. 

"(12)  The  message  was  in  words  a  suffi- 
cient notice  to  the  defendant  that  plaintiff's 
father  was  dead,  and  that'  plaintiff  would 
probably  desire  to  attend  the  funeral. 

"(18)  Plaintiff  sent  the  following  message 
to  his  mother  on  March  15,  19U2,  at  about  8 
O'clock  p.  m.,  to  wit:  *Ctiecotab,  Ind.  Ter. 
March  IStli,  1902.  To  Mrs.  L.  P.  Anderson, 
Taylor,  Texas:  Can't  come.  Let  me  bear  at 
once.  [Signed]  P.  F.  Anderson.'  This  me»- 
sage  was  s^t  suluequent  to  tbe  burial  of 
plaintifTa  fathw,  and  was  not  in  fact  deliv- 
ered to  plaintiff's  mother  until  several  days 
after  the  burial,  and  after  plalntUTs  mother 
bad  returned  from  Bruceville  to  the  town  of 
Taylor,  Texas. 

"(14)  That  the  message  sent  by  plaintiff 
referred  to  In  conclusion  13  was  not  intend- 
ed by  plaintifl  as  a  refusal  to  attend  his 
father's  funeral,  but  It  was  meant  to  convey 
the  Idea  that  plaintiff  had  received  the  me.'4- 
sage  sent  him  by  his  mother  tco  lute  for  b^m 
to  get  a  train  In  time  to  attend  his  father's 
funeral,  and,  further,  that  he  desired  to 
know  the  particulars  of  his  father's  death. 

"(16)  Defendant  breached  its  contract  to 
send  and  deliver  tbe  message  sent  plaintiff 
by  his  brother,  and  In  not  delivering  It  on  the 
afternoon  of  March  14,  1^02,  an  hour  oe  two 
after  filing  for  transmission^ 

"(16)  Defendant  was  guilty  of  negligence 
in  failing  to  deliver  the  message  to  plaintiff 
on  March  14,  1902. 

"(17)  Plaintiff  was  not  guilty  of  contrib- 
utory negligence  In  falling  to  undertake  to 
liave  tbe  funeral  delayed  to  a  later  day,  nor 
In  sending  tbe  telegram  to  bis  mother,  but 
In  twtb  Instances  acted  as  a  person  of  or- 
dinary prudence  would  have  acted  onder  the 
same  or  similar  circumstances. 

"(18)  Under  the  laws  of  the  Indian  Ter* 
ritory,  where  the  message  was  to  be  deliv- 
ered to  plaintiff,  there  can  be  no  recovery  for 
mental  anguish  In  cases  of  this  character. 

"(19)  Plaintiff  was  especially  devoted  to 
his  father,  and  suffered  great  mental  an- 
guish by  reason  of  his  failure  to  accompany 
tbe  remains  of  bis  tether  from  Taylor  to 
Bruceville^  and  to  be  present  at  bis  funeral, 
which  was  caused  by  the  negligence  of  the 
defendant" 

Clark  A  BoUnger  and  J.  A.  Kibler,  fer  ap- 
pellant. John  8.  Patterson  and  J.  B.  Zan- 
tis,  for  appelleeb 
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KEY,  J.  (after  staUng  the  facts).  The 
case  Is  presented  iu  this  court  on  two  as- 
flignraents  of  error.  Tbe  first  assails  the 
finding  of  the  trial  court  to  the  effect  that 
the  failure  to  promptly  delirer  the  message 
prevented  plaintiff  from  attending  the  fu- 
neral of  his  father.  While  the  telegraphic 
message  sent  by  the  plaintiff  to  his  mother, 
soon  after  receiving  the  message  announcing 
the  death  of  his  father,  tends  to  support  ap- 
pellant's contention,  the  testimony  given  by 
the  plaintiff  supports  the  finding  of  the  trial 
court  on  that  subject 

Under  the  second  assignment  the  point  Is 
made  that,  as  the  message  was  to  be  deliv- 
ered in  the  Indian  Territory,  and  as  the  law 
in  that  jurisdiction  does  not  authorize  re- 
co^'ery  In  this  class  of  cases  for  mental  suf- 
fering, the  Judgment  should  be  reversed. 
Recent  adjudications  In  this  state  have  set- 
tled the  law  against  this  contention.  Tel. 
Co.  V.  Waller  {Tex.  Sup.)  74  S.  W.  751;  Tel. 
Co.  T.  Shaw  (decided  by  this  court  at  a  for^ 
mer  dny  of  this  term)  77  S.  W.  433. 

No  reverrible  error  being  shown*  the  Judg- 
ment Is  aflBrmed.  Affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  v.  IVES.* 
((>>urt  oC  CHvil  Appeals  of  Texas.   Dec.  16, 
1903.) 

HAILROADS-CROSSINO— ACCIDKNT-CONTRIBU- 
TORY  NEaLIQENCB^ONTRADICTORT  TESTI- 
MONY OF  PLAINTIFF— QUESTIONS  FOR  JURY. 
1.  In  an  action  against  a  railroad  for  person- 
al injuries,  evidence  examined,  and  whether 

Filfliiitiff  was  guilty  of  contrlbntory  negligence 
D  driving  on  the  track  held  question  for  Jury. 

■2.  Whether  plaintiff  in  an  action  for  personal 
injuries  contradicted  his  testimony  given  on 
a  former  trial  is  a  anestion  for  the  jury,  it  np- 
pearing  that  he  denied  that  he  testified  to  the 
contrary,  the  stenographer's  notes  of  the  evi- 
dence on  the  former  trial  being  iocoucIusiTe, 
and  the  record  on  appeal  in  the  first  case  show- 
ing that  he  offered  after  the  close  of  the  evi- 
dciioe  to  return  -to  the  stand  and  testify  to 
facts  stated  on  the  last  trial,  but  was  not  per- 
mitted to  do  BO. 

Appeal  fi-om  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  Ira  C.  Ives  against  the  Interna- 
tional &  Great  Northern  Railroad  Company, 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

For  former  opinion,  see  71  8.  W.  T72. 

S.  R.  Fisher,  J.  H.  Talllchet  and  N.  A. 
Stedraan.  for  appellant.  Hogg,  Robertson  & 
Hogg  and  Z.  T.  Fulmore,  for  appellee. 

STRBETMAN,  J.  Appellee  recovered 
Judgment  for  pmonal  Injuries  sustained  at 
a  public  crossing  on  defoidant's  railroad. 
This  Is  the  second  appeal,  a  former  Judg- 
ment having  been  reversed  on  account  of  an 
erroneous  charge.  I.  ft  O.  N.  R.  B.  Co.  v. 
Ives  (Tex.  OIv.  App.)  71  8,  W.  772.  The 
negligence  alleged  on  the  part  of  appelant 
was  the  failure  to  give  the  statatwy  signals 


*  Rabearlng  AanlMl  Juiaarr  20,  U04,  and  writ  of 
error  denied  bjr  SwranM  Court. 


for  the  crossing.  The  verdict,  under  the 
charge  of  the  court,  implies  a  finding  that 
appellant  was  guilty  of  the  negligence  al- 
leged, that  appellee  was  free  from  contribu- 
tory negligence,  and  that  appellee  was  In- 
jured to  the  extent  found  by  the  verdlcL 
The  only  question  made  by  the  assignments 
of  error  Is  the  sufficiency  of  the  evidence  to 
sustain  the  finding  upon  the  Issue  of  con- 
tributory negligence.  It  Is  not  claimed  that 
there  was  error  in  the  manner  In  which  this 
Issue  was  submitted  to  the  Jury,  but  It  Is 
strenuously  urged  that  the  evidence  was  so 
conclusive  as  to  require  the  court  to  give  a 
peremptory  charge  for  defendant  upon  this 
issue,  or  at  least  that  the  verdict  was  so 
clearly  against  the  preponderance  of  tbe  evi- 
dence as  to  entitle  appellant  to  a  new  trial. 
Tbe  accident  occurred  at  about  11  o'clock  at 
night,  October  19,  1901.  Appellant  was 
alone,  driving  a  two-horse  wagon  along  a 
public  road  a  few  miles  north  or  northwest 
from  Austin.  Attempting  to  cross  appel- 
lant's railroad,  bis  horses  were  struck  by  a 
locomotive  drawing  a  passenger  train.  He 
was  thrown  from  the  wagon  and  very  seri- 
ously Injured.  At  the  place  of  the  accident 
the  railroad  runs  nearly  north  and  south,  and 
the  wagon  road  runs  about  east  and  west, 
bnt  not  exactly  at  a  right  angle  to  the  rail- 
road. Appellee  was  going  in  a  westerly  dl> 
rection,  and  tbe  train  which  struck  him  was 
going  north;  so  that  In  approaching  the 
crossing  bis  left  side  was  to  the  train,  but  his 
face  would  be  slightly  to  the  north.  There 
was  no  tlmtKr  on  the  right  of  way,  but  be- 
ginning on  tbe  east  side  of  it,  and  Just  south 
of  the  wagon  road,  there  was  a  piece  of  tim- 
bered land,  which  prevented  appellee  from 
seeing  down  the  railroad  to  the  south,  until 
he  came  within  about  120  feet  of  tbe  track. 
The  track  was  straight  for  several  hundred 
yards  south  of  the  crossing.  There  was  a 
switch  beginning  about  100  feet  from  the 
crossing,  and  extending  south  several  hun- 
dred feet.  '  There  was  a  cut  which  began 
about  100  feet  from  the  south  end  of  this 
switch,  and  extended  south  several  hundred 
yards.  The  evidence  Is  conflicting  as  to  the 
depth  of  this  cut  and  as  to  tbe  height  of  the 
dirt  which  had  been  taken  from  It  and  piled 
on  the  sides  of  the  track.  Appellant's  wit- 
nesses testified  that  It  was  not  deep  enough 
to  have  obstructed  the  view  of  an  approach- 
ing train.  A  witness  for  appellee,  however, 
testified  that  "at  the  north  end  of  the  cut 
the  distance  from  the  rail  to  the  top  of  the 
embankment  is  about  seven  feet."  There 
was  a  mile  post,  which  a  map  Introduced  by 
appellant  shows  to  have  been  about  1,200 
feet  south  of  the  crossing.  The  same  witness 
testified  that  "right  at  tbe  mile  board  the 
cut  is  about  seven  feet  depp;  •  •  •  at 
tbe  next  telpgi-npb  post  It  is  about  8  feet 
deep,  at  the  next  one  about  0  feet,  and  later 
on  about  11  feet  high."  Appellee  had  only 
one  eye,  having  lost  his  left  eye.  He  testi- 
fied as  follows:  "Approaching  the  crossing 


Digitized  by 


Google 


Tex.j 


INTERNATIONAL  A  G.  N.  B.  CO.  t.  IVES. 


37 


that  night.  I  was  drlTlng  Id  a  jog  of  a  trot. 
I  was  sitting  on  tbe  spring  seat  on  tbe 
doable  bed  on  tbe  wagon,  and  driving  in  a 
slow  Jog  of  a  trot.  I  was  drlTlng  a  pair  of 
good  Spanish  horses.  I  was  wldp  awake  and 
duly  sober.  I  bad  not  drank  anything 
stronger  than  coffee  during  that  day.  When 
I  first  got  to  the  comer  of  the  timber,  just 
sufficient  to  see  the  switch  to  tbe  left,  I 
threw  my  eye  to  the  left  I  could  see  fonr 
or  five  hundred  yards  down  south  on  tbe 
railroad  right  of  way.  When  I  looked  in 
that  direction  I  didn't  see  anything,  nor  did 
I  hear  anything.  I  was  listening,  as  I  was 
always  accustomed  to  do  when  It  was  after 
night.  I  was  listening  for  a  bell  and  whistle 
of  the  train  as  it  went  out,  and,  if  I  didn't 
hear  ai^  train,  then  I  expected.  If  It  was 
tralu  time,  to  And  It  on  that  switch,  but 
there  was  nothing  on  the  switch.  I  saw 
nothing  and  heard  nothing,  t  had  been  In 
the  habit  of  traveling  over  that  road  ever 
since  the  road  was  built  I  always  under- 
stood that  tbe  trains  had  to  blow  a  steam 
whistle  and  ring  a  bell  at  irast  80  steps  of 
a  public  croeaing.  I  didn't  hear  any  signal, 
and  when  I  got  to  where  X  could  see  by  the 
timber  and  see  the  end  of  the  switch  I  look- 
ed dovm  at  the  switch.   There  was  nothing 

00  the  switch  and  I  heard  nothing.  There 
is  a  curve  some  200  yards  north  Of  there,  and 
when  tbe  soutb-bonnd  train  cornea  yon  can't 
see  It  aotil  it  comes  around  that  curve,  and 

1  that  threw  my  eye  to  tbe  right,  and  thae 
was  nothing  between  me  and  the  curve,  and 
about  that  time  I  saw  the  glare  of  light  on 
the  track.  When  I  discovered  tbe  light  on 
the  track  I  had  proceeded  nearly  to  the 
track.  My  horses  were  within  fire  or  six 
feet  of  the  track,  and  they  saw  the  train, 
and  endeavored  to  run  by  on  across  the  rail- 
road, the  way  they  were  headed;  and  the 
train  didn't  look  to  me  to  be  over  60  or  70 
steps  or  a  hundred  feet  from  me  at  that 
time.  The  train  was  coming  from  Austin, 
and  It  looked  to  me  like  It  was  shot  out  of 
a  gnn.  That  was  my  Idea  of  it  I  threw 
my  weight  on  the  lines  and  tried  to  back 
my  horses,  bat  my  right-hand  horse  reared 

00  his  hind  feet  and  lunged,  and  I  don't 
think  I  made  over  two  hauls  on  my  line  be- 
fore the  cowcatcher  was  under  my  horse.  I 
thdnght  well,  I'm  a  dead  man.  If  I  turned 
my  lines  loose  it  would  throw  me  right  tm- 
der  the  engine,  and  I  thought  my  only  show 
was  to  back  them.  I  thought  if  X  turned  my 
lines  loose  they  would  carry  me  In  front  of 
tbe  engine  before  t  conld  quit  my  wagon,  bnt 

1  thought  I  eonid  back  them  before  the  en* 
f^ne  passed.  The  last'  I  recollect  was  when 
the  cowcatcher  went  under  my  horses.  It 
tbew  me  with  such  violence  and  so  high 
aod  so  far  that  1  never  knew  where  I  struck, 
only  what  I  have  been  told  since."  If  this 
testimony  of  appellee  was  true,  we  think  It 
cannot  he  doubted  that  it  was  sufficient  to 
sustain  the  finding  of  the  jury  that  appellee 
was  not  guilty  of  contributory  negligence. 


It  shows  that  appellee  was  ezpecttng  danger 
from  the  north,  and  that  his  attention  was 
therefore  directed  mainly  to  that  point;  but 
It  further  shows  that  he  did  not  wholly  fall 
to  look  to  the  south.  It  also  shows  that  he 
was  relying  to  some  extent  upon  the  statu* 
tory  signals  to  warn  him  of  the  approach  of 
a  train  from  the  south;  and  the  finding  of 
the  Jury,  which  la  not  assailed,  warrants  us 
In  assuniing  that  such  signals  were  not  giv- 
en. Under  these  circumstances,  the  verdict 
ought  not  to  be  disturbed,  unless  the  other 
evidence  In  the  case  Is  sufficient  to  discredit 
his  testimony,  and  to  show  that  he  did  not  In 
fact  use  the  vigilance  to  which  he  testifies. 
Oarraway  v.  Ry.  Co.,  71  S.  W.  524,  8  Tex. 
Ot.  Rep.  524;  Ry.  Co.  v.  Fuller  (Tex.  Civ. 
App.)  30  8.  W.  319;  By.  Oa  v.  Slattery  House 
of  Lords  Law  Rep.  vol.  S,  p.  1155.  It  Is  In- 
sisted, however,  that  the  other  facts  in  evi- 
dence do  discredit  his  testimony,  and  show 
that.  If  he  had  looked,  as  he  claimed,  he 
woold  certainly  have  discovered  the  ap- 
proaching train;  and  that,  under  the  circum- 
stances, be  must  have  been  either  drunk  or 
asleep,  or  absolutely  careless  of  his  own 
safety  In  driving  upon  the  crossing. 

It  is  not  necessary  to  determine  whore  the 
burden  of  proof  rested  upon  the  Issue  of  con- 
trlbntor;  negligence.  The  phiintlfl  having  tefi- 
tlfied  to  facts  which  would  warrant  the  flna- 
ing  that  he  was  free  from  contributory  neg- 
ligence, before  we  wonid  be  authorised  to  dis- 
turb their  verdict  it  would  be  necessary  for 
us  to  say  that  the  other  undisputed  evidence 
In  the  case  disproved  his  statement.  This  is. 
In  effect,  appellant's  contention.  It  Is  based 
mainly  on  tbe  fact  that  the  track  south  of 
the  crossing  was  straight  for  a  ^eat  distance; 
that  the  engine  bad  an  electric  headlight: 
and  tbfit  there  was  no  obstruction  that  could 
have  prevented  appellee  from  seeing  It,  if  he 
had  looked,  as  he  claimed  he  did,  as  he  en- 
tered upon  the  right  of  way.  To  maintain 
this  contentioDr  however,  we  must  assume 
that  there  was  no  otmtructlon  to  prevent  ap- 
pellee from  seeing  the  train  or  the  headlight 
when  be  claims  to  have  looked  in  that  direc- 
tion, and  from  the  evidence  above  set  out 
this  must  depend  upon  the  distance  of  the 
train  from  the  crossing  at  that  time.  Appel- 
lee, when  he  says  he  looked  south,  was  about 
120  feet  from  the  crossing.  He  reached  tbe 
crossing  at  the  same  time  as  tbe  engine.  If 
we  knew  precisely  the  epeeA  at  which  he  was 
traveling,  as  well  as  the  speed  of  the  train, 
we  could  determine  the  location  of  the  train 
at  the  time  he  claims  to  have  looked;  hut 
the  evidence  is  by  no  means  conclusive,  eltim 
as  to  bis  speed  or  that  of  the  train.  Ap* 
pellee  testified  that  he  was  traveling  at  a 
"jog  trot"  The  engineer  testified:  "My 
train  was  traveling  about  25  miles  an  hour. 
Don't  think  it  was  traveling  about  36  miles 
an  bonr."  Appellant  assumes  that  a  Jog  trot 
Is  about  4  miles  an  hour,  and,  taking  tbe 
engineer's  estimate  of  23  miles  an  hour  as 
correct,  argues  that  the  ti-aln  must  have  beeu 
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(mly  about  six  times  as  far  tram  the  cross- 
ing as  appellee— that  is,  about  700  feet;  and. 
the  eridence  showing  that  the  headlight  of 
the  engine  Is  about  10  feet  high.  Insists  that, 
if  plaintiff  had  looked,  he  must  certslnly  have 
seen  the  headlight  of  the  engine.  It  is  plain, 
however,  that  this  evidence  is  not  so  coQcla> 
Blve  as  to  warrant  us  In  rejecting  the  evi* 
dence  of  appellee  that  he  did  look,  and  did 
not  see  the  train.  The  engineer  also  testified 
that  the  statutory  signals  were  given,  but 
upon  this  point  he  was  contradicted,  and  the 
jury  did  not  credit  hla  statement  It  is  alto- 
gether possible  that  his  estimate  of  the  speed 
of  the  train  was  Inctvrect,  and  that  it  may 
have  been  running  at  40  or  45  miles  an  hour. 
Instead  of  25  miles.  Appellee's  statement  is 
that  It  lo4Aed  like  It  was  "shot  out  of  a 
gun."  While  this  language  Is  hlgbly  flgtira- 
tlve.  It  Is,  nevertheless,  expressive  of.  a  very 
high  rate  of  speed.  On  the  other  band,  we 
do  not  feel  authorized  to  assume  that  a  Jog 
trot  18  four  miles  an  hour.  It  may  have  been 
Eomewbat  less.  As  the  ratio  Increases  be- 
tween the  speed  of  the  train  and  appellee's 
wagon,  the  distance  of  the  train  from  the 
crossing  at  the  time  appellee  entered  upon  the 
right  of  way  correspondingly  Increasas;  and 
from  the  facts  we  have  mentioned  It  does  not 
seem  Impossible,  or,  indeed,  improbable,  that 
when  appellee  claims  to  have  looked  to  the 
south  the  engine  may  have  been  1,3(X>  to  1,- 
SOO  feet  south  of  the  crossing;  and.  if  so, 
the  evidence  shows  that  In  all  probability  the 
view  would  have  been  obstructed  by  the 
depth  of  the  cut  at  that  point. 

It  la  further  Insisted  that  the  light  from 
the  headlight  itself  shining  down  the  tiaA 
would  have  afforded  suffitdent  notice  of  the 
train,  and  that  appellant  could  not  have  failed 
to  see  It  if  be  had  been  looking;  but  we  are 
unable  to  say  that  the  evidence  Is  so  conclu- 
sive upon  this  point  as  to  compel  the  Jury 
to  discredit  appellee's  positive  statement 

It  is  also  contended  that  appellee  himself, 
upon  a  former  trial,  testifled  that  he  did  not 
look  to  the  left,  and  that  his  testimony  on 
that  point  ought  not  now  to  be  believed.  If 
it  clearly  appeared  that  amiellee.  upon  a  for- 
mer trial,  had  deliberately  testified  In  contra- 
diction to  his  testimony  npon  this  trial,  we 
should  hardly  feel  warranted  In  affirming  the 
Judgment  upon  his  testimony.  A  case  of  that 
character  occurred  In  Railway  Go.  v.  Somers, 
78  Tex.  441,  14  S.  W.  779.  In  this  case, 
however,  appellee  denies  that  he  so  testified, 
and  from  the  stenographer's  notes  of  bis  tes- 
timony, which  were  Introduced  by  appellant, 
it  appears  that  he  probably  did  not  Intend  to 
make  that  statement.  He  says  that  he  want- 
ed to  explain  his  testimony  at  that  time,  and 
was  not  offered  an  opportunity  to  do  so; 
and  the  record  npon  the  former  appeal  in 
this  case  shows  that  he  offered  after  the 
close  of  evidence  upon  the  first  trial  to  return 
to  the  stand  and  testify  to  the  facts  stated  on 
the  last  trial,  but  was  not  permitted  to  do  sa 


The  case  as  now  presented  is  very  similar  to 
that  of  Railway  Co.  v.  Fuller  (Tex.  Civ. 
App.)  S6  8.  W.  319.  in  which  It  was  said: 
'*It  Is  true  this  court  roversed  this  case  up- 
on the  former  appeal  upon  the  groimd  that 
the  evidence  showed  that  Mrs.  Fuller  wan 
guilty  of  contributory  negligence.  The  rec- 
ord thai  before  ns  showed  that  Mrs.  Fuller 
herself  testified  that  she  went  upon  the  track 
without  a  thought  of  danger,  and  without 
looking  or  listening,  and  with  her  head  wrap- 
ped in  a  nubia  covering  her  ears.  Upon  the 
last  trial  Mrs.  Fuller  testified  that  her  testi- 
mony was  not  correctly  given  in  the  state- 
ment of  facts  used  npon  tbe  former  appeal, 
and  she  afilrmatively  testified  that  she  did 
both  look  and  listen  before  going  upon  the 
railroad,  and  neither  saw  nor  heard  tbe  en- 
gine. She  further  testified  that  the  nubia 
was  thrown  loosely  over  her  head,  and  It 
was  light  and  Its  meshes  so  large  as  not  to 
obstruct  h»  hearing.  Her  testimony  deny- 
ing the  correctness  of  the  statement  of  her 
evidence  as  contained  in  tbe  former  state- 
ment of  facts  was  sought  to  be  impeached 
by  tbe  testimony  of  witnesses  that  she  did 
testify  on  tbe  former  trial  that  she  did  not 
look  or  listen  before  entering  the  track.  This 
Issue  of  the  credibility  of  tbe  witness  was 
peculiarly  the  province  of  the  Jury  to  settle, 
and  the  verdict'  settled  It  in  favor  of  Mrs. 
Fuller.  Unless  there  Is  some  Inherent  rea- 
son In  her  testimony  Itself  for  setting  It  aside 
as  untrue,  or  unless  some  other  conclusively 
established  fact  demonstrates  the  falsity  of 
her  testimony,  we  must,  in  defwence  to  the 
verdict  accept  it  as  true." 

We  have  carefully  considered  all  tbe  evi- 
dence in  the  record,  as  well  as  the  authori- 
ties cited  and  the  able  aiynment  of  appel- 
lant's counsel,  but  we  have  reached  the  con- 
clusion that  we  would  not  be  Justified  either 
In  reversing  and  remanding  the  case  or  ren- 
dering judgment  for  appellant  What  will 
constitute  ordinary  care  on  the  part  of  a  per- 
son approaching  a  railroad  track  at  a  public 
crossing  must  necessarily  be  left  to  the  Judg- 
ment of  a  Jury.  How  far  he  may  rely  upon 
bis  sense  of  bearing  and  tbe  giving  of  sig- 
nals required  by  law,  to  what  extent  he  must 
exercise  caution  In  looking  for  approaching 
trains,  and  to  what  extent  be  has  used  his 
senses  of  sight  and  hearing  In  the  particular 
case,  are  matters  peculiarly  within  the  prov- 
ince of  the  Jury.  Where  the  evidence  dis- 
closes clearly  a  lack  of  ordinary  care,  we 
should  not  hesitate  to  set  aside  their  verdict; 
but  where  acts  of  caution  are  testified  to. 
and  the  other  evidence  does  not  conclusively 
discredit  such  testimony,  their  finding  la  con- 
clusive. We  are  not  called  npon  to  deter- 
mine what  our  Judgment  would  have  been 
If  the  evidence  had  been  presented  to  as  in 
the  first  Instence.  Two  Juries  have  passed 
upon  the  Issue  ot  contributory  negligence  in 
this  case,  and  two  Judges  of  the  district 
court  have  refused  to  set  a^e  their  verdlcta. 
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and  we  an  unable  ' to  say  tbat  flielr  con- 
dndon  Is  manUeatly  against  tbe  evidoiee. 
The  Jndgment  la  ^Jbenfoxe  aiBrmecL 


BOTD  T.  BOYD.* 
(Qnirt  0t  GMl  Appeals  ot  Texas.   DecL  18, 

1906.) 

DBEOS— ABSOLUTE  CONTBTANCE-PABOL  BX- 
PLANATION— ADHISSIBIUTT  OF  PAROL  EVI- 
DKNCB~PABTNBRSUIP-S0IT  FOB  DISSOLU- 
TION—NECSSSAKT  PABTIBS. 

1.  Oa  an  issue  as  to  whether  a  deed  absolute 
In  form  was  intended  to  create  a  trost  in  favor 
of  the  grantor,  parol  evidence  was  inadmis- 
sible; the  deed  being  void  because  of  failure  to 
gtvt  any  description  which  the  lands  might 
be  identifled. 

2.  Where,  on  an  iBsne  as  to  whether  a  deed 
absolute  in  form  had  been  intended  to  create 
a  trust  in  favor  of  the  grantor,  there  was  tes- 
ttmonr  that  at  the  time  of  tbe  execation  and 
deliverr  of  the  deed  the  grantee  executed  and 
delivered  to  the  grantor  a  written  inatmment 
showing  that  the  grantee  was  to  hold  the 
lands  in  trust,  parol  evidence  was  Inadmissible. 

8.  The  grantor  in  a  deed  absolute  in  form, 
▼alid,  and  delivered,  maj  not  show  by  parol 
evidence  that  the  land  was  taken  b;  the  gran- 
tee in  trust  for  the  grantor. 

4.  On  an  issue  as  to  whether  lands  in  Ar^ 
kansas  bad  been  deeded  absolutely,  or  whether 
Che  conveyance  was  intended  to  create  a  trust 
for  the  grantor,  it  was  to  be  presumed,  in  the 
absence  of  proof,  tbat  tbe  law  of  Ariiansas  was 
tbe  same  as  tliat  of  Texas. 

5.  In  a  suit  for  the  disscrfution  of  a  partner- 
ship composed  of  plaintiff,  defendant,  and  an- 
other, the  latt»  was  a  necessary  party,  and. 
not  having  been  joined,  the  court  had  no  power 
to  grant  a  dissolution. 

Appeal  from  District  Court,  Llano  County; 
Clarence  Martin,  Jndge. 

Salt  by  A.  W.  Boyd  against  B.  F.  Boyd. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Reversed. 

Ohas  L.  Lauderdale,  for  appellant.  A.  W. 
Boyd  and  Blaet^  Miller  ft  McClendon,  for 
appeUe& 

KBT.  J.  An>eIIan1^8  statement  <tf  Ihe  na< 
tore  and  result  of  this  snit  la  substantially 
correct,  and  is  as  follows:  This  action  was 
Instituted  by  appellee  against  appellant  alone 
on  October  IS,  1908,  to  dtssolve  and  setUe 
tbe  business  of  a  C(9ftrtn«ralilp  b7  Al- 
lied to  exist  among  three  persons,  being 
bimself,  the  defendant,  and  B.  Boyd;  to  re- 
cover Ua  alleged  share;  alleged  to  be  <me- 
balf.  of  tiie  assets  of  said  copartnersbiii^  con- 
^stlng  of  the  lands  described  In  the  petltttm, 
and  ot  an  uncertain  and  undescribed  lot  of 
cattle;  to  compel  an  accounting  by  defend- 
ant alone,  and  to  recover  the  proceeds  of 
any  of  said  assets  sold  defendant;  and 
to  establish  a  llm  iq>on  the  Interest  of  said 
df^fendairt  tn  said  assets,  and  cause  same 
to  be  condemned  and  sold  to  satisfy  and  pay 
to  tbe  plaintiff  98,811,  alleged  to  hare  been 
advanced  by  blm  to  defendant;  plaintiff  al- 
leging that  be  had  advanced  and  delirered 

•Behwuias  denied  Jannary  10.  IMM. 
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to  defendant  tbat  amount  of  money  Ipt  In- 
vestment  for  himself  and  defendant  in  said 
partnership  bualnas,  under  an  agreement 
between  them  wboieby  be  was  to  furnish  one 
half  of  tbe  funds  to  be  InTOStpd  in  said  busi- 
ness for  himself  and  defendant  equally; 
defendant  contributing  bis  time  and  labw  in 
lieu  of  Interest  on  half  of  said  sum,  while 
R.  Boyd  agreed  to  furnish  the  oth0  balf 
of  such  fun^  taking  a  half  interest  In  the 
busineBS.  Defendant  pleaded  a  general  de- 
nial, denied  the  partnership  specially  under 
oatb,  and  by  cross-action  sought  to  recover 
certain  loons  and  advances  made  by  him  to 
plaintiff.  He  q>ecially  alleged  that  the  mon- 
eys alleged  by  plaintiff  to  have  been  adTanced 
to  him,  as  well  as  tiiose  which  he  loaned  to 
plaintlt^  were  derived  from  tbe  rents  and 
sales  of  certain  lands  situate  In  the  state  of 
Arkansas,  sold  and  conv^ed  in  18M  by 
plaintiff  to  defendant,  such  rente  accrued 
and  sales  made  after  such  sale  and  convey- 
ance to  defendant,  and  white  they  were  de- 
fendant's property,  and  as  his  property;  and 
be  farther  alleged  that  be  executed  to  plain- 
tiff a  power  of  attorney  to  sell  and  convey 
tbe  remainder  of  said  lands  and  receive  the 
proceeds  of  salea  as  defendants  agoit,  and 
that  under  said  power,  and  as  such  agent, 
plaintiff  did  sell  said  lands,  and  received 
therefor  $10,600,  which  be  misappropriated, 
invested  part  of  It  tn  lands  In  his  own  name 
in  Texas,  and  refused  to  account  for  any  of 
It;  and  defendant,  under  proper  allegations 
and  prayer,  sought  Judgment  against  plaln- 
tlflF  for  the  money  loaned  to  plaintiff,  |3,- 
989.57,  and  the  $10,500;  also  the  rente  col- 
lected by  plaintiff  on  certain  real  esteto  situ- 
ate In  Harris  county,  -Tex.,  belonging  to 
plaintiff  and  defendant  jointly;  and  also  for 
partition  of  10  acres  of  land  belonging  to 
them  In  said  connty.  The  cause  was  tried 
by  the  court  without  a  jury  at  May  term, 
IWS,  and  Judgment  r«idered  on  May  28, 
190S,  tbat  defendant  take  notbin;;  by  bis 
cross-action,  that  plaintiff  recover  of  defendant 
$8,811,  and  that  the  alleged  partnership  be 
dissolved  as  between  them. 

It  was  shown  by  clear  and  undisputed  tes- 
timony that  the  plaintiff  had  executed  and 
delivered  to  the  defendant  two  deeds— one 
dated  January  10,  1894.  and  the  other  dated 
January  16,  1894— conveying  to  the  defend- 
ant certain  lands  in  the  state  of  Arkansas. 
It  was  also  shown  by  the  same  character  of 
testimony  that  part  of  the  money  for  which 
the  plaintiff  recovered  Judgment  in  this  suit 
was  obtained  by  the  defendant  from  sales 
and  rents  of  the  lands  referred  to.  After 
the  deeds  referred  to  had  been  Introduced 
In  evidence,  the  plaintiff  was  permitted,  over 
the  objection  of  the  defendant,  to  Introduce 
oral  testimony  tending  to  show  that  neither 
instrument  was  intended  to  operate  as  an  ab- 
solute conveyance  of  land,  and  tbat  the  one 
dated  January  10th  was  Intended  as  a  will, 
and  that  the  other  was  executed  for  tbe  sole 
ptuiuse  of  enabling  the  defendant  to  sell  the 
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land  tberein  desalbed  for  the  benefit  of  the 
plaintiff,  and  that  It  was  agreed  that  be  was 
to  bold  the  laud  in  trust,  and  aa  the  agent  of 
the  plalutiff. 

The  admission  of  the  testimony  referred  to 
Is  complained  of  In  appellant's  first  assign- 
ment of  error.  So  mnch  of  that  testimony  as 
related  to  the  Instrument  dated  January  10, 
1894,  was  Inadmissible,  for  two  reasons:  (1) 
That  Instrument  was  void  because  It  did  not 
designate  In  whet  county,  parish,  or  state  the 
lands  were  situated,  nor  gire  any  other  de- 
scription by  which  they  could  be  Identified. 
Norris  y.  Bunt,  61  Tex.  610;  Jones  v.  Carver, 
59  Tex.  293;  Coker  v.  Roberta,  71  Tex.  097. 
9  S.  W.  66S.  And  (2)  there  was  testimony 
tending  to  show  that  at  the  time  of  the  execu- 
tion and  delivery  of  that  Instrument  the  de- 
fendant executed  and  delivered  to  the  plaintiff 
a  written  instrument  showing  that  he  was  to 
bold  the  lands  th»ein  referred  to  in  trust  for 
the  plaintiff. 

However,  as  to  the  other  deed  from  the 
plaintiff  to  the  defendant,  of  date  January  16, 
1894,  error  was  committed  by  the  court  in 
admitting  and  considering  parol  evidence  tend- 
ing to  show  ttiat  that  luetrument  was  not  In- 
tended as  an  absolute  conveyance,  but  as  a 
trust  by  which  the  plalnttfT  remained  the  own- 
er of  the  lands,  and  entitled  to  the  proceeds 
and  revenues  derived  therefrom.  The  writ- 
ten instrument  which  the  plalntUF  testified 
that  the  defendant  had  executed  to  him  was 
not  produceil,  and  It  was  not  shown  that  It 
referred  to  the  lands  conveyed  by  the  plaintiff 
to  the  defendant  In  the  deed  of  January  16, 
1S94.  On  the  contrary,  the  plaintiff's  own  tes- 
timony shows  that  it  did  not,  because  he  stat- 
ed while  on  the  witness  stand  that  he  took  no 
writing  back  from  the  defendant  In  reference 
to  the  lauds  conveyed  by  his  second  deed.  If 
the  lands  referred  to  liad  t>een  sltnated  in  this 
state,  the  testimony  complained  of  would  not 
have  been  admissible.  McClendon  v.  Brockett 
(Tex.  Civ.  App.)  73  S.  W.  854.  The  case  cited 
shows  ttiat  the  testimony  was  not  admissible 
for  the  purpose  of  establishing  trust,  and  that 
the  plaintiff  could  not  defeat  bis  deed  by 
showing  that  there  was  no  consideration  for 
Its  execution.  In  the  absence  of  specific  proof 
OS  to  the  law  In  Arkansas,  the  presumption  is 
that  It  Is  the  same  as  In  this  state.  The  plain- 
tiff submitted  no  proof  tending  to  show  that  It 
was  otherwise,  hut  the  defendant  put  in  evi- 
dence a  statute  of  that  state  which  requires 
trusts  In  real  estate  to  be  evidenced  by  an  in- 
strument of  writing. 

All  the  other  assignments  of  error  have 
been  considered,  and  are  overruled,  except  the 
one  which  complains  of  the  Judgment  dissolv- 
ing the  partnership  without  making  R.  Boyd, 
the  other  alleged  partner,  a  party  to  the  suit. 
The  plaintiff  alleged  In  his  petition  that  the 
partnership  consisted  of  himself,  the  defend-  j 
ant,  and  R.  Boyd,  and,  having  made  such  i 
an  averment,  and  prayed  for  a  Judgment  dis-  j 
Siilving  the  partnership,  U.  Boyd  should  have  i 
been  made  a  party  before  proceediug  to  trial;  i 


and  cwtatnly  the  court  had  ao  power  to  dis- 
solve the  partnerslilp  existing  between  three 
persons,  when  only  two  were  parties  to  the 
litigation. 

For  the  errors  pointed  oat,  the  Judgment  Is 
reversed  and  tbe  cause  remanded.  RevNaed 
and  remanded. 


CASSIDT  V.  WILLIS  &  CONNALLY.« 
(Court  of  Civil  Appeals  of  Texas.   OcL  21, 
1908.) 

CHATTEL  HORTOAGB  —  FORECLOSURE  —  CON- 
VERSION —  JOINDER  OF  CAUSES  —  JURISDIC- 
TION—NONRESIDENT— KNOWLEDGE  OF  MORT- 
GAGE—EVIDENCE— SUFTICIENCY. 

1.  A  suit  for  the  foreclosure  of  a  chattel 
mortgOfK  may  be  joined  with  an  action  tar  the 
conversion  of  the  mortgaged  property. 

2.  A  nonresident  who  appears  to  an  action 
against  him  in  the  state,  and  files  pleadings 
therein,  subjects  himself  to  the  joriaoEction  of 
the  court. 

3.  Testimony  of  a  party  that  be  learned  oil 
tbo  mortgagor  s  levy  of  a  writ  of  sequestratiou 
In  Texas  on  a  dog  and  pony  show,  and  tbe 
next  day  levied  a  writ  of  attachment  on  such 
of  the  property  aa  remaiaed  in  Arkansas,  and 
of  his  attorney  that  he  knew  at  the  time  of 
the  second  levy  that  the  first  levy  had  been 
mnde  under  a  writ  of  sequestration,  la  snflSdent 
to  put  such  party  on  inquiry  as  to  ib»  ezistenoe 
of  the  mortgage. 

Appeal  from  District  Court,  McLennan 
Couuty;  Marsliall  Surratt,  Judge. 

Action  by  Willis  &  ConnaJly  against  M. 
Cassidy.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Attlrmed. 

W.  G.  Cook  and  O.  L.  Bt^lbllI^r.  for  appe- 
lant J.  B.  Scarborough  and  H.  P.  Jordan, 
for  aroellees. 

flTREETMAN,  J.  On  June  1,  1901,  the 
Campbell,  Lewis  ft  Harris  Stock  Association, 
a  corporation  under  tbe  laws  of  Texas,  domi- 
ciled at  Waco,  Tex.,  executed  to  the  appel- 
lees, Willis  ft  Counally,  and  HufC  ft  McNeil, 
four  promissory  notes,  amounting,  with  ac- 
crued IntCTest,  at  tiie  date  of  tbe  Judgment 
In  this  case,  to  t884J{6.  To  secure  these 
notes,  a  chattel  mortgage  was  executed  on  a 
certain  tent,  seats,  and  miscellaneous  as- 
sortment of  trained  ponies,  dogs,  monkeys, 
parrots,  and  other  parapbemalla  constitut- 
ing a  dog  and  pony  show.  Tbis  mortgage 
was  properly  recorded  in  McIiCnnan  county. 
Tex.  Ou  June  IS,  1901,  this  suit  was  Insti- 
tuted against  said  corporation,  as  the  sole 
defendant,  to  recover  on  said  notes  and  fore- 
dose  said  mortgage.  On  December  16,  1901, 
an  amended  petition  was  filed,  In  which  ap- 
pellant, M.  Cas^dy,  who  was  alleged  to  re- 
side In  Bowie  county,  Tex.,  and  Adolphua 
Bickhnm,  sheriff  of  Miller  county,  Ark.,  were 
made  ilefondants.  and  a  recovery  was  sought 
by  reason  of  substantially  the  following 
facts:  That  after  the  Institution  of  this  suit 
a  writ  of  sequestration  was  Issued  for  the 
mortgaged  property  to  Bowie  count}',  Tex., 
aud  taken  there  to  be  executed,  and  on  3mw 
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14,  1001,  was  leried  apon  a  portion  of  «ald 
property.  That  tbls  portion  of  the  property 
was  r^leried  by  plaintiffs.  That  on  the  next 
day  the  remainder  of  aald  property  not  so 
leried  upon  by  plaintiffs,  being  situated  Just 
over  the  line  in  Aliller  county,  Ark.,  was 
converted  by  defendants  Cosaldy  and  Bick- 
ham  by  the  levy  of  an  attachment  in  a  suit 
of  said  Cassidy  against  said  corporation. 
That,  while  the  property  was  being  held  tm< 
der  plaintiffs'  writ  of  sequestration,  a  bill  of 
sale  was  executed  to  plaintiffs  for  aU  of  said 
property,  and  at  the  same  time  plaintiffs 
made  an  agreement  to  permit  said  corpora- 
tlou  to  have  possession  of  said  property,  and 
make  certain  exhibitions,  provided  certain 
stated  amounts  should  be  realized  within  a 
specified  time,  and  [taid  on  the  notes  of  plain- 
tiffs. This  bin  of  sale  and  agreement  were 
in  writing,  and  are  attached  to  the  petition. 
It  is  also  alleged  that  an  agreement  was 
made  with  Cassidy  to  release  the  property 
which  he  had  levied  on  under  his  attach* 
ment.  In  order  that  the  company  mlgbt  pro- 
ceed with  Its  performances;  that  under  these 
agreements  the  [Kirtion  of  the  property  lev- 
ied upon  under  the  sequestration  writ  was 
delivered  to  said  company,  but  that  as  soon 
as  it  was  taken  across  the  line  Into  Miller 
county.  Ark.,  the  defendants  Cassidy  and 
Blckham  forthwith  levied  their  attachment 
upon  all  of  said  property.  It  Is  alleged  that 
said  Cassidy  and  Bickham  had  notice  of 
plaintiffs'  rights.  We  do  not  discover  any 
evidence  to  show  the  agreement  alleged  on 
the  part  of  Cassidy  to  release  the  property 
first  levied  on  under  his  attachment,  and  per- 
mit the  company  to  proceed  with  its  exhlhi- 
tloua.  Aside  from  this,  however,  the  facts 
alleged  are.  In  our  opinion,  supported  by  the 
uncontradicted  evidence  in  the  record.  Tlie 
evidence  shows  that  when  the  attorneys  for 
plaintiffs  reached  Texarkana,  Tex.,  on  the 
13th  day  of  June,  1901,  the  property  was  all 
on  the  Arkansas  side.  On  the  next  day,  how- 
ever, an  exhibition  was  to  be  given,  and  in 
the  street  parade  the  bulk  of  the  property 
was  brought  across  the  line,  and  plaintiffs 
levied  their  sequestration  upon  It.  Appel- 
lant Cassidy,  was  at  bis  home  when  the  pro- 
ceasion  passed.  He  learned  of  the  levy  of  the 
sequestraticm,  and  thereupon,  on  the  next 
day,  levied  his  writ  of  attachment  upon  auch 
of  the  property  as  remained  on  the  Arkansas 
side.  He  and  his  attorney  testified  and  ad- 
mitted that  they  knew  of  the  levy,  and  the 
attorney  admits  that  he  knew  that  It  was 
made  under  a  writ  of  sequestration.  On  the 
28th  of  June  the  remainder  of  the  property 
which  had  been  levied  on  under  plaintiffs' 
sequestration,  and  replevied  by  plaintiffs, 
was  brought  over  the  line  Into  Arkansas, 
and  was  Immediately  levied  on  under  appel- 
lant's attachment. 

The  only  Issue  submitted  to  the  Jury  was 
the  value  of  the  respective  portions  of  the 
property  levied  on  under  the  attacliraent  at 
the  dates  of  said  levies,  and  the  finding  was 


that  the  property  levied  on  on  June  15th  was 
worth  f201.Q5,  and  that  levied  on  on  June 
28th  was  worth  $1,038.  Judgment  was  there- 
upon rendered  against  the  corporation  for 
the  amount  due  upon  the  notes,  with  fore- 
closure of  mortgage,  and  against  said  Cas- 
sidy and  Blckham  for  the  value  of  said  prop- 
erty, as  found  by  the  Jury,  with  the  provision 
that  said  Judgment  might  be  satisfied  by  the 
payment  of  the  Judgment  against  said  cmpo- 
ration. 

The  second  and  third  assignments  of  error 
present  the  question  of  a  misjoinder  of  par- 
ties and  causes  of  action.  That  a  suit  for  the 
foreclosure  of  a  mortgage  may  be  Joined 
with  an  action  tor  conversion  of  mortgaged 
property  Is  now  well  settled.  -  Cobb  v.  Bar- 
ber, 02  Tex.  311,  47  S.  W.  063.  This  we  un- 
derstand to  be  the  nature  of  the  case  made 
by  the  amended  petition,  and  aneh  la  the 
Judgment  rendered. 

It  Is  next  Insisted  that  the  exceptions 
should  have  been  sustained  to  the  Jurisdic- 
tion of  the  court;  the  suit  b^ng  brought  In 
McLennan  county,  and  It  l>eing  alleged  that 
the  defendant  Cassidy  resided  in  Bowie 
county,  Tex.  The  facts  developed  that  Cas- 
sidy resided  In  Arkansas,  and  was  a  non- 
re^dent  of  Texas.  In  either  event,  however, 
the  court  hac!  Jurisdiction.  If  he  was  a  real- 
dent  of  Bowie  county,  Tex.,  he  could  lie 
Joined  with  the  defendant  corporation  In  the 
suit  to  foreclose  the  mortgage,  and,  being 
properly  Joined  as  defendant,  could  be  sued 
In  McLennan  county.  Cobb  v.  Barber,  suprn. 
"If,  on  the  other  hand,  appellant  was  a  non- 
resident, his  appearance  and  pleadings  sub- 
jected him  to  the  Jurisdicticm  of  the  coiirt.*' 
York  V.  State,  78  Tex.  651,  11  8.  W.  809. 

Under  several  assignments  of  error,  it  la 
inaistrd  that  the  court  should  tiave  heard  evi- 
dence and  submitted  to  the  Jury  issues  as  to 
whether  plaintiffs  need  pn^r  diligence  In 
having  their  mortgage  recorded  In  the  state 
of  Arkansas.  We  have  concluded  that  the 
other  evidence  in  the  case  dispensed  with 
any  necesaity  of  hearing  evidence  upon  or 
submitting  auch  issues  to  the  Jury.  When 
appellant  levied  his  first  attachment  upon 
the  property,  he  knew  that  a  portion  of  this 
property  had  been  levied  on  under  plaintiffs' 
sequestration.  The  second  levy  of  his  at- 
tachment was  levied  upon  the  very  property 
upon  which  the  sequestration  had  been  lev- 
ied. Appellant  testifies  that  he  had  no  actual 
knowledge  of  the  mortgage  at  the  date  of 
either  levy,  but  his  knowledge  of  the  levy 
of  the  sequestration  was  sufficient  to  put  him 
upon  inquiry,  and  this  Inquiry  could  not  have 
failed  to  develop  complete  knowledge  of  the 
mortgage.  We  are  therefore  of  opinion  that 
the  court  below  properly  treated  appellant  as 
having  full  notice  of  plaintiffs'  rights,  and 
that  the  Issue  submitted  was  the  only  matter 
of  fact  necessary  for  the  Jury  to  determine. 

All  of  the  assignments  have  been  carefully 
considered,  and,  there  being  no  error  In  the 
Judgment,  It  U  affirmed.  Affirmed. 
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FIRST  NAT.  BANK  OF  LAMPASAS  T. 
CITY  OF  LAMPASAS.* 

(Court  of  dyil  Appeals  of  Tezai.   Nor.  18k 

1903.) 

NATIONAL  BANKS— TAXATION  OF  PROPERTY— 
CAPITAL  STOCK— PENALTY  FOR 
NONPATMBNT. 

1.  As  Rev.  St  U.  S.  I  6218  [U.  S.  Comp.  St. 
1001,  p.  3502],  permits  taxation  hj  states  of 
the  real  estate  osly  of  natiooal  banks,  such  a 
bank  is  antler  do  legal  obli^atiou  to  render  and 
pay  taxes  on  its  stock. 

2.  A  national  bank  baTiag  Tolnntarllr  render^ 
ed  Its  capital  stock  for  taxation,  and  stated,  in 
its  answer,  in  an  action  to  recover  the  taxes 
thereon,  as  increased  in  Talne  on  equalizatioo, 
that  it  was  willing  to  pay  taxes  thereon  ac- 
cording to  Its  reoditfoD,  it  may  be  held  liable 
for  the  taxes  on  the  value  of  its  stock  as  ren- 
dere<lt  thoagh  taxation  of  sach  stock  is  unau- 
thorised; but  an  equelixaticm  board  conld  not, 
without  its  consent,  augment  its  conceded  lia- 
bility by  adding  other  i>ersonal  property  to  its 
rendition,  or  raising  the  value  of  that  which 
had  been  rendered. 

S.  A  national  bank,  having  tendered  pay- 
ment of  tbe  taxes  legally  due  from  it,  in  ac- 
cordance with  its  rendition  of  property  for  tax- 
BtioQj  and  before  the  time  fixed  by  the  statuto 
for  uie  accmal  of  the  penalty  jFor  nonpaymcDt, 
is  not  liable  for  the  penalty  In  an  action  to  re- 
cover in  addition  an  amount  exceeding  that 
which  was  legal^  dne,  and  for  which  It  was 
not  liable. 

Appeal  from  District  Court.  Lampasas 
County;  John  M.  Furman,  Judge. 

Action  by  tbe  city  of  Lampasas  against 
tlie  First  National  Bank  of  Lampasas.  From 
a  judgment  for  plaintiff,  defendant  aM>ealB. 
Reformed  and  affirmed. 

This  iB  a  auit  by  tlie  dtjr  ot  Laropaaaa  to 
recover  9600,  as  taxei,  and  10  per  cent,  thwe- 
on  as  a  penally,  from  the  First  Nattonal 
Bank  of  LampaBBS.  There  was  a  nonjury 
trial,  residtiiw  Id  a  Judgment  for  the  plain- 
tiff for  the  amoimt  sued  for,  and  the  defend- 
ant baa  appealed. 

Tbe  trial  judge  filed  the  ftillowlng  flnd- 
ingt  ot  fact: 

"U)  I  find  as  a  fact  that  tbe  city  of  Lam- 
pasas la  a  municipal  coEporation,  duly  Idcot- 
pwated  under  and  by  vlrtne  of  the  laws  of 
tbe  atate  of  Texaa  aa  a  city  of  ovw  one 
thouaand  intaabltanta. 

**(2)  1  And  as  a  fact  the  defendant  is  a 
corporation  duly  and  legally  incorporated  as 
a  national  bank,  and  waa  engaged  In  doing 
a  banking  buBlneaa  on  January*!,  1902,  with 
a  capital  atoek  ot  $50,000,  ot  which  «200 
waa  inveated  In  real  estate  menttmed  in 
plaintitTa  petition,  and  waa  also  poeaeased 
of  a  sun>lu8  fund  of  $10,000  over  and  above 
aald  900,000  caiittal  atock,  and  waa  doing 
buslneaa  and  located  in  tlw  <^ty  ot  Ijampaaas, 
wltii  J.  V.  Skinner  as  president,  H.  N.  Key 
aa  second  vice  fwesldent.  and  J.  V.  White 
as  cashia'. 

"(S)  I  find  that  on,  to  wit,  tbe  2ad  day  of 
May,  1802.  plaintiff,  throofi^  its  regularly 
qualified  city  assessor  and  cf^ctor  of  taxes, 
called  apca  defoidant  to  render  its  fwoperty 

*Raheu1&|  denied  Jsnuary  20,  1901. 


for  taxes  for  tbe  year  1902,  whereupon  aald 
defendant,  through  Its  cashier,  J.  F.  White, 
made  oat  under  oath,  and  rendered  to  said 
city  assessor  and  collector,  a  rendition  con- 
taining, among  other  items,  tiie  following: 
'600  shares  of  capital  stock,  etc.,  value,  $49.- 
800';  also  tbe  real  estate  mentioned  in  the 
petition,  of  tbe  value  of  $200. 

"(4)  I  find  that  said  city  assessor,  In  ac- 
cordance with  law,  delivered  to  the  board 
of  equalization  of  said  city  the  various  lists 
of  property  rendered  for  taxes  for  said  year 
1802,  among  which  was  the  list  so  rendered 
by  J.  F.  White  as  cashier  of  defendant. 

"(5)  I  find  aa  a  fact  that  said  board  of 
equalization  were  duly  qualified  to  act  as 
such,  and  did  thereafterwards,  on  or  about 
July  23,  1902,  enter  an  order  placing  the 
valuation  of  said  500  shares  ot  capital  stock 
so  rendered  by  defendant  at  the  stun  of 
$59,800. 

"(6)  I  find  as  a  fact  ttiat  aald  valuation 
was  ascertained  and  found  by  said  board  by 
considering  the  valuation  of  said  stock  as 
rendered,  together  with  the  value  of  said 
surplus  fund  of  $10,000;  and  I  further  find 
that  said  board  considered,  under  all  tbe  evi- 
dence, that  said  500  shares  of  stock  so  ren- 
dered was  of  the  fair  and  reasonable  value 
of  $59,800  on  the  1st  day  of  January,  1902. 
And  I  further  find  that  fuld  500  shares  of 
stock  was  in  fact'of  the  fair  and  reasonable 
market  value  of  $58,800  on  said  1st  day  of 
January,  1902. 

"(7)  I  find  as  a  fact  that  after  determin- 
ing to  raise  said  valuation  of  said  stock  from 
$49,800,  as  rendered,  to  $59,800,  the  real  val- 
ue thereof,  said  board  of  eQuallzatlou  caused 
the  defendant  to  be  duly  notified  of  said 
proposed  increase  In  valuation,  and  there- 
upou  the  said  defetiLlnnt  appeared  before 
said  board,  and,  after  a  full  bearing,  said 
valuation,  as  changed  and  raised  by  said 
board,  was  ordered  by  said  board  to  be  pla- 
ced on  the  tax  rolls  of  said  city  for  the  year 
1902,  which  was  accordingly  done.  I  fur- 
ther find  that  on  August  0,  1902,  said  rolls 
were  duly  approved  by  said  board;  said  rolls 
then  showing  that  said  500  shares  of  stock 
were  valued  at  $59,800,  and  the  real  estate 
of  said  defendant  was  valued  at  $200;  all 
being  assessed  In  the  name  of  the  First  Na- 
tional Bank  of  Lampasas,  and  making  a  to- 
tal valuation  of  $60,000. 

"(8)  I  find  that  the  city  council  of  the  city 
of  Lampasas  duly  levied  the  following  taxes 
for  the  year  1902:  On  each  $100  of  assessed 
values  as  shown  by  the  assessment  rolls, 
viz.:  For  current  expenses  of  said  city,  .23 
on  each  $100  assessed  valuation;  for  perma- 
nent Improvement  fund,  .25  on  each  $1(X>  as- 
sessed valuation;  for  support,  etc.,  free 
schools  of  said  city,  .85  on  each  $100  assess- 
ed valuation;  maintenance,  etc..  of  streets 
and  alleys,  .15  on  each  $100  assessed  valua- 
tion; making  100  cents  on  each  $100  valua- 
tion of  pn^erty  as  shown  by  assessment 
rolls  for  the  year  1902.   And  Z  find  that  the 
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aggregate  taxes  due  to  plalntUI  defend- 
ant amounted  tu  the  sum  of  $600  for  the 
year  1902,  and  was  due  and  payable  on  Oc- 
tober Ist.  Ifi02. 

"(9)  I  And  as  a  fact  that  defendant  has 
failed  and  refused  to  pay  the  same  on  or  be- 
fore January  31,  1903,  and  that  the  same 
now  remains  wholly  dae  and  unpaid." 

In  addition  to  these  flndlngs.  It  was  shown 
by  undisputed  testimony  that  the  shares  of 
stock  referred  to  In  the  rendition  were  those 
issued  by  the  defendant  bank,  and  not  the 
stock  of  Bome  other  corporation.  It  was  also 
shown  by  undisputed  testimony  that  on  Jan- 
uary 31,  1903,  the  defendant  tendered  to  the 
-plaintifTs  tax  collector  the  sum  of  $500  in 
payment  of  the  taxes  due  by  it,  which 
amount  said  collector  refused  to  accept  be- 
cause the  tax  rolls  showed  the  amount  of 
the  defendant's  taxes  to  be  |60a 

Matthews  &  Browning,  toe  appellant  W. 
B.  Abney,  for  appellee. 

KEY,  J.  (after  stating  the  facts).  It  Is 
settled  by  decisions  of  the  Supreme  Court  of 
the  United  States  that  it  is  not  within  the 
power  of  a  state  to  subject  the  pn^erty  of 
national  banks  to  taxation  without  the  con- 
sent of  the  federal  Congress.  The  only  pro- 
rlalon  of  the  federal  statutes  which  author- 
izes such  taxation  is  section  5219  of  the  Re- 
vised Statutes  of  the  United  States  [U.  S. 
Comp.  St  1901,  p.  8502],  and  that  permits 
SDCh  taxation,  as  against  such  banks,  upon 
real  estate  only.  It  authorizes  state  taxa- 
tion of  the  stock  of  such  banks  as  against 
the  owners  of  such  stock,  but  not  as  against 
tbe  banks.  In  harmony  with  that  statute, 
the  legislature  of  this  state  has  made  full 
proTlBlon  for  tbe  assessment  and  collection  of 
taxes  upon  national  bank  stock  from  the  own- 
ers of  sach  stock,  and  has  made  no  attempt  to 
compel  national  banks  to  pay  taxes  on  such 
property.  Sayles'  Rev.  Civ.  St  1897,  arts. 
5079,  5079a,  and  50S0.  Hence  we  are  of 
<H)lnion  that  the  bank,  was  under  no  legal 
obligation  to  render  and  pay  taxes  on  the 
property  In  question.  These  views  are  sup- 
ported by  authority.  Miller  v.  First  National 
Bank.  46  Ohio  St  424,  21  N.  B.  860;  First  Nat 
Bauk  v.  Fisher,  45  Kan.  726,  26  Pac.  482. 

However,  as  the  bank  voluntarily  render- 
ed the  property  for  taxation,  and  states  In 
its  answer  that  It  is  willing  to  pay  taxes 
tho-ecra  according  to  its  rendition,  we  shall 
not,  as  we  otherwise  would,  hold  It  not  lia- 
ble for  any  portion  of  the  taxes  on  the  bank 
stock.  But  not  being  originally  liable  for 
taxes  on  the  stock,  we  are  of  opinion  that 
the  board  of  equalization  could  not  with- 
out Its  consent,  augment  its  conceded  Uabll- 
by  adding  otbor  personal  property  to  its 
rendition,  or  raising  tbe  ralue  of  that  which 
had  been  rendered. 

We  are  also  of  tbe  opinion  that  as  the 
bank  tendered  payment  of  tbe  taxes  due,  ac- 
oordlng  to  its  rendition,  before  the  time  fixed 


by  the  statute  for  the  accrual  of  the  penalty, 
the  bank  Is  not  liable  for  the  penalty.  There- 
fore the  judgment  appealed  from  will  be  re- 
formed so  as  to  reduce  the  appellee's  recov- 
ery from  (060  to  $500,  together  with  the 
c(»t8  of  the  district  court  The  costs  of  tbe 
appeal  will  be  taxed  against  the  appellee. 
Judgment  reformed  and  affirmed. 


GALVESTON,  H.  &  8.  A,  RY.  CO.  T.  OLOYD. 
(Gonrt  of  Civil  Appeals  of  Texas.   Dec.  16, 

1903.) 

MASTER  AND  SERVANT— RAILWATS-^BRSON- 
AL  INJURIBS-VBiNUE— KESIDSNCB— . 
FELLOW  SERVANTS. 

1.  BMdence  merely  that  an  employe  bad  work- 
ed for  several  weeks  in  tbe  coouty  where  be 
was  injored  while  at  such  work  did  not  es- 
tablish bis  "residence"  in  such  county,  under 
tbe  statute  relating  to  venue  In  actions  for  sudi 
Injuries. 

2.  Where  i^aintiff  and  another  were  employed 
in  tbe  cooimon  work  of  cleaning  and  preparing 
a  railway  engine  for  the  road,  and  plafntTfl  was 
injared  by  such  other  person  eutering  the  cab 
and  reverslns  tbe  lever,  but  there  was  no  evi- 
dence that  the  duties  of  such  person  differed 
from  those  of  plaintiff,  or  that  he  was  engaged 
in  moTing  the  en^e.  the  negligence  was  that 
of  a  fellow  servant  and  plaintiff  could  not  re- 
covw. 

On  Rehearing. 

8.  The  Coort  of  CSvil  Appeab  Is  not  required 
to  file  the  testimony  on  any  given  point  but 
its  conclusions  alone  as  to  what  facts  nave  hem 

established  by  tbe  evidence. 

4.  Under  Sayles'  Anu.  Civ.  St  1897,  art 
456(Mi,  providing  that  railway  employte  who  are 
in  the  same  grade  of  employment  and  are  do- 
ing tbe  same  character  of  work  or  service,  and 
are  working  together  at  the  same  time  and 
place,  and  at  the  same  i^ece  of  work,  and  to 
a  common  purpose,  are  fellow  servants  with 
each  other,  employes  engaged  in  cleaning  and 
preparing  an  engine  need  not  be  in  actual  oodily 
contact  with  each  other,  or  engaged  in  cleaning 
the  same  wheel  or  piece,  or  each  know  exactly 
what  tbe  other  is  doing,  in  order  to  constitute 
them  fellow  servants. 

Appeal  from  District  Court,  Medina  Coun- 
ty; I.  L.  Martin,  Judge. 

Action  by  Thomas  Cloyd  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Baker,  Botts,  Baker  A  Lovett  and  Ellis  & 
I^ve,  for  appellant  C.  L.  Bass,  V.  H.  Block- 
er, and  J.  R.  Storms,  for  appellee. 

FLY,  J.  Appellee  sued  for  and  recovered 
damages  alleged  to  have  accrued  through  the 
negligence  of  appellant.  Tbe  verdict  and 
judgment  was  for  $6,000. 

Appellee  was  22  years  old  when  injured, 
and  was  bom  and  reared  In  Medina  county, 
and  that  was  undoubtedly  the  place  of  his 
residence  so  long  as  he  was  a  minor  and  In- 
capable of  destroying  the  domicile  of  his 
origin  or  birth.  He  bad  lived  in  numbers  of 
places,  but  the  evidence  JustlQed  the  finding 
that  his  residence  was  in  Medina  county. 
Appellee  had  been  at  work  In  Pecos  county, 
where  he  was  injured,  for  several  weeks,  but 
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there  was  no  evidence  Indicating  aAy  inten-* 
tion  to  make  tliat  county  his  residence;  and 
to  bold  that  the  residence  contemplated  In 
the  statute  Is  the  plnce  where  a  person  is 
existing  at  the  time  of  the  injury  would 
have  the  ^ect  of  making  "residence"  synon- 
ymous with  "the  county  in  which  the  injury 
occurred."  The  evidence  certainly  did  not 
tend  to  show  a  legal  residence  in  Pecos 
county,  and  appellee  either  had  his  residence 
in  Medina  county,  or  he  had  ntme  at  all.  The 
court  correctly  charged  on  the  question  of 
venue,  and  the  special  charges  on  that  sub- 
ject were  properly  refused. 

In  the  case  of  Long  v.  Railway,  94  Tex.  03. 
67  S.  W.  S(^,  the  fellow-servant  statute  is 
discussed;  and  It  is  there  held  that  section  3 
of  the  act  of  June  18. 1897,  p.  14,  c.  6  (article 
4560h.  Sayles'  Ann.  Glv.  St  1897)  which  de- 
fines fellow  servants,  was  substituted  for 
section  2  of  the  act  of  1891,  and  must  govern 
In  the  consideration  of  the  subject,  so  far  as 
the  employes  of  persons,  receivers,  or  cor- 
porations controlling  or  operating  railroads 
or  street  railways  are  concerned.  Such  em- 
ployes who  are  engaged  In  the  common  serv- 
ice of  those  operating,  or  controlling  rail- 
ways, *1n  the  same  grade  of  employment 
and  are  doing  the  same  character  of  work  or 
service  and  are  working  together  at  the  same 
time  and  place  and  at  the  same  piece  of  work 
and  to  a  common  purpose,  are  fellow  serv- 
ants with  each  other.  Employ&i  who  do  not 
come  within  the  provisions  of  this  article 
shall  not  be  considered  fellow  servants."  Ac- 
cording to  the  testimony  offered  by  appellee, 
Ramon  Bscamillo  was  what  is  known  In 
railroad  parlance  as  a  "hostler"  and  "wiper," 
and  was  also  a  "machinist  helper,"  and.  In 
addition,  was  to  do  what  he  was  told.  Ap- 
pellee was  a  "wiper"  and  "roustabout"  It 
was  his  duty  to  wipe  the  links  and  engines, 
and  perform  other  labor  that  might  be  re- 
quired of  him.  The  testimony  of  appellant 
showed  that  Ramou  and  appellee  were  en- 
gaged in  the  same  kind  of  work.  It  was 
shown  by  the  testimony  offeieA  by  appellee 
that  at  the  time  of  the  injury  he  was  under 
the  engine  In  a  ditch,  wiping  a  "link,"  which 
appeal's  to  be  a  part  of  the  engine;  and, 
while  be  was  so  engaged.  Ramon  Escamillo, 
who  was  in  the  cab  of  the  euglne,  reversed 
the  lever,  and  it  Sew  up  and  hit  appellee  in 
the  side,  Inflicting  the  Injury  complained  of. 
There  can  be  no  question  that  Ramon  Esca- 
millo  and  appellee  were  in  the  common  serv- 
ice of  appellant;  that  they  were  in  the  same 
grade  of  employment,  and  were  doing  the 
same  choracter  of  work  or  service;  and  that 
they  were  working  together  at  the  same  time 
and  place.  It  Is  also  clear  that,  at  the  time 
the  Injury  was  Inflicted,  Ramon  was  not  en- 
gaged in  moving  the  engine  into  or  out  of  the 
roundhouse.  He  swore  that  be  knew  noth- 
ing of  the  injury.  Slimmons,  a  witness  for 
appellee,  swore  that  he  saw  Ramon  In  the 
cab,  and  saw  him  throw  the  reverse  lever, 
Bamon  then  came  down  out  of  the  cab  with 


a  hammer  and  waste  paper  In  his  hands. 
The  only  other  witness  who  testified  to  see- 
ing Ramcm  on  the  occasion  of  the  Injury 
stated  he  saw  him  coming  down  out  of  the 
cab.  He  also  stated  that  the  engine  was  un- 
der steam  at  the  time  of  the  accident  and 
headed  forward  into  the  roundhouse.  The 
engine  did  not  move  when  the  lever  was 
thrown.  Slimmons  stated  that  be  did  not 
know  why  Ramon  threw  the  lever,  and  that 
all  of  them  were  working  on  the  engine. 
Whether  the  reversal  of  the  lever  was  a  part 
of  the  work  of  cleaning  the  engine  is  not 
definitely  shown,  but  Ramon,  appellee,  and 
two  others  were  shown  to  have  been  at  work 
on  the  engine;  and  the  evidence,  while  very  * 
unsatisfactory,  tended  to  show  that  Bamon 
and  appellee  were  engaged  at  the  same  piece 
of  work,  namely,  the  engine,  and  were  work- 
ing to  the  common  purpose  of  preparing  the 
engine  for  the  road.  The  charge  of  the 
court  conditioned  the  finding  of  negligence 
upon  a  finding,  among  other  things,  that 
Ramon  was  not  a  fellow  servant  of  appellee. 
The  evidence  tended  to  show  that  he  was. 
While  it  may  be  the  true  constmctlon  of  the 
law  of  Texas  to  hold,  as  was  held  in  the 
Long  Case,  above  cited,  that  one  member  ot 
a  section  gang  engaged  in  carrying  tools  In 
his  arms  to  a  certain  place,  and  another  en- 
gaged in  carrying  tools  on  a  hand  car  to  the 
same  place,  are  not  fellow  sei-vants,  we  are 
not  disposed  to  bold  that  two  servants  in  the 
common  service  of  a  railway  company.  In 
the  same  grade  of  employment,  and  doing 
the  same  character  of  work,  and  working  to- 
gether at  the  same  time  and  place,  on  the 
same  locomotive,  for  the  purpose  of  cleaning 
it  or  preparing  it  for  the  road,  are  not  fel- 
low servants.  The  evidence  as  to  the  work 
of  the  persons  engaged  in  preparing  the  en- 
gine for  the  road  was  developed  very  unsat- 
isfactorily, and  the  full  facts  in  the  case 
should  be  brought  out. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  MotloD  for  Rehearing. 

(Jan.  20,  1904.) 

Appellee  seeks  to  have  this  court  set  ont 
the  full  testimony  in  this  case  on  the  ques- 
tion of  Ramon  and  appellee  being  fellow 
servants.  This  court  is  not  required  to  file 
the  testimony  on  any  given  point,  but  its 
conclusions  alone  as  to  what  facts  have  been 
established  by  the  evidence.  The  facts  all 
tend  to  show  that  Bamon  and  appellee  were 
fellow  sen'snts.  Slimmons,  a  witness  for 
appellee,  detailed  what  the  four  men  were 
doing  about  the  engine,  and  said:  "We  were 
all  working  on  the  same  engine."  We  con- 
clude that  the  evidence  failed  to  show  that 
appellee  was  iujured  through  any  negligence 
of  appellant,  but  tends  to  show  that  the  in- 
Jury  resulted  from  the  negligence  ot  a  fel- 
low servant. 

This  court  cannot  snbscribe  to  the  doctrine 
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adTanced  by  appellee  tbat  persons  engaged  in 
cleaning  an  engine  are  not  working  together 
at  the  same  time  and  place  unless  they  are 
In  actual  bodily  contact  with  each  other,  and 
are  engaged  In  cleaning  the  aame  piston  or 
wheel,  and  unless  each  knows  exactly  what 
tbe  other  la  doing  at  the  time.  We  do  not 
think  that  It  was  ctmtemplated  by  the  law- 
makers that  so  narrow  and  contracted  a 
new  of  the  law  of  fellow  servants  should  be 
entertained.  The  four  men  at  vrotk  on  the 
engine  were  working  together,  whether  a 
portion  of  them  were  on  one  side  of  the  en- 
gine or  the  other,  to  the  common  purpose— 
that  of  cleaning  and  preparing  the  engine  for 
the  road.  They  were  working  at  tbe  same 
time  and  place,  namely,  around  the  engine, 
which  was  clearly  the  same  piece  of  work. 
The  Dootlon  la  oTemiled. 


HOUSTON  ft  T.  C.  R.  CO.  t.  SHULTS. 
(Court  of  OItII  Ainwals  of  Texas.  Nor.  11, 

1903.) 

APPEAL  —  BXCBBSIVS  VERDICT  —  MOtlON  FOR 
NBW  TRIAL— SPECIFICATIONS  OF  ER- 
RORS UFFICIBNCY. 

1.  An  assignmwt  of  error  predicated  on  the 
lnsuflh:ienc;  of  the  evidence  on  an  isaue  to  which 
tbe  court's  attention  was  not  called  on  the  mo- 
tion tor  new  trial  will  not  be  coosldered  ou  ap- 
peal. 

Appeal  from  Llano  County  Court;  F.  3, 
Johnson.  Judge. 

Action  by  C.  E.  Shults  against  the  Hous- 
ton ft  Texas  Central  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

8.  R.  Fisher.  J.  H.  Talllchet,  and  Baker. 
Botts,  Baker  ft  Lorett,  tot  appellant.  Chaa. 
L.  Lauderdale,  for  appellee. 

8TBBETMAN,  J.  We  hare  considered  all 
of  tbe  asalgnments  of  error  presented  by 
appellant  exc^t  those  which  complain  that 
the  Tordict  la  excessive.  These  assignments 
are  as  follows:  The  verdict  of  the  jury 
la  nccesslTe,  outrageous,  and  unconscionable, 
becanae  the  same  Is  for  plaintiff  for  an 
amount  greater  than  that  asked  by  plaintiff 
In  Ms  petition  and  aotborized  by  the  law  and 
the  evidence,  and  the  court  therefore  erred 
In  overruling  defendant's  motion  for  new 
trial,  ao)  Tbe  verdict  of  the  Jury  Is  ex- 
cessive, outrageous,  and  unconscionable  be- 
cause, under  the  evidence,  plaintiff  was  not 
entitled  to  recover  tor  total  loss  In  weight  of 
6,848  pounds,  but  for  a  far  less  weight,  and 
because  plalnttfT  vras  not  entitled  to  recover 
damages  for  reduction  In  classification  of 
'■/loo  of  a  cent  per  pound  on  tbe  alleged 
tveight  of  the  bogs  as  received  at  Ft  Worth, 
but  at  a  far  less  rate  per  pound;  and,  fur- 
ther, because  It  appeared  from  the  evidence 
that  74  head  of  plaintiff's  hogs  were  sold  at 
tbe  top  market  price,  and  that  plaintiff  bad 
suffered  no  loss  on  account  of  grade  or  classl- 
flcatton  of  aatd  74  head.  The  court  therefor* 


erred  In  refusing  to  grant  defendant's  motion 
for  new  trial.  (11)  The  court  erred  In  refu^ 
log  to  grant  defendant's  motion  for  new  trial 
because  tbe  verdict  of  tbe  Jury  Is  outrageous, 
excessive,  and  unconscionable  and  is  the 
manifest  result  of  passion  and  prejudice.'* 
Tbe  only  mention  ot  the  question  of  excess 
In  appellant's  motion  for  a  new  trial  was  as 
follows;  "aS)  The  verdict  of  the  Jury  Is  ex- 
cessive under  the  evidence;  the  evidence  at 
most  authorizing  a  recovery  for  the  three 
dead  hogs  and  the  depredation  in  market 
value,  (le)  The  verdict  of  the  Jury  Is  ex- 
cessive and  outrageous  under  the  pleadings, 
the  evidence,  and  the  charge  of  the  court." 

It  has  been  held  that  such  statements  in  a 
motion  for  new  trial  are  Insnfflclent  to  re- 
quire an  examination  by  this  court  of  the 
evidence  In  order  to  determine  whether  or 
not  there  was  an  excess.  The  fifteenth  para- 
graph of  the  motion  might  have  been  suffi- 
cient. If  tbe  evidence  had  in  fact  only  war- 
ranted a  recovery  for  the  three  dead  bogs 
and  the  depreciation  in  market  value.  There 
t  was  much  evidence,  however,  tending  to 
I  show  tbat  in  addition  to  those  Items,  plaln- 
;  tiff  was  entitled  to  recover  for  toss  in  weight 
[  of  the  hog9.   If  there  was  an  excess.  It  was 
;  In  tlie  particulars  pointed  out  in  the  tenth 
'i  assignment  of  error  above  copied;  but  the 
motion  for  new  trial  did  not  present  these 
matters  to  the  trial  court  in  such  manner 
as  to  require  us  to  review  the  ruling  upon 
said    motion.     Consolidated   KauEins  City 
Smelting  &  Refining  Co.  v.  Conring  et  al. 
(Tex.  Civ.  App.)  33  S.  W.  547;  City  of  Gal- 
veston V.  Devlin.  84  Tex.  321,  19  S.  W.  395; 
Clark  &  Loftus  v.  Pearce,  80  Tex.  148,  15  S. 
W.  787;  S.  A.  ft  A.  P.  Ry.  Co.  v.  Use  (Tex. 
OIv.  App.)  59  S.  W.  564.    For  tbe  reasons 
stated,  we  have  not  considered  tbe  assign- 
ments presenting  the  question  of  excess  in 
tbe  Judgment.  In  the  other  assignments  we 
find  no  error. 
The  Judgment  Js  therefore  affirmed. 


WILLIAMS  V.  GALVESTON,  H.  ft  S.  A. 
RY.  CO.* 

(Court  ol  Civil  Appeals  of  Texas.    Dec.  23. 
1903.) 

CARRIERS  — INJURY  TO  PASSENQER  —  DANGER 
OP  COLLISION— ATTEMPT  TO  ALIGHT  FROM 
TRAIN— INSTRUCTIONa—NBGLIGBNCE. 

1.  In  an  action  by  a  passenger  for  injuries  al- 
leged to  have  been  caused  by  the  Deglieent 

starting  of  a  train  as  be  was  about  to  alight 
therefrom  because  of  fear  of  a  collision  with  a 
freight  train  approaching  from  the  rear,  evi- 
dence considered,  and  held  to  justify  snbrnission 
to  the  jury  of  the  issue  as  to  defendant's  negli- 
gence. 

2.  In  an  action  by  a  passenger  for  Injuries 
alleged  to  have  been  caused  by  the  negligent 
starting  of  a  train  as  he  wus  about  to  aliglit 
thorefrom  because  of  fear  of  a  collision  with  a 
freight  train  approaching  from  the  rear,  evi- 
dence considered,  and  Iteld  to  Justify  submia- 
Bion  to  the  jury  of  the  Issue  as  to  plaintiff's 
contributory  negligence. 

8.  The  petition  In  an  action  by  a  passenger 
against  a  railroad  company  for  perswial  In- 


*  Writ  of  MTor  denied  by  Supremr^urt  i 
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juries  alleged  that  while  the  train  od  which 
plaintiff  was  riding  was  standing  Btill  defend- 
ant negligeotlr  permitted  aDotber  train  to  ap- 
proach it  &om  ue  rear,  m  as  to  make  it  ap- 
pear to  plaiDtlfl  that  there  was  Immioent  dan- 
ger of  a  collision,  fn  consequence  of  which  he 
attempted  to  leave  the  train,  and  that  while  lo 
doing  the  train  was  negligentlr  started  bo  as  to 
throw  him  to  the  ground.  Meld  not  to  state 
several  and  distinct  acts  of  negligence,  proof  of 
either  of  which  would  entitle  plaintiff  to  recov- 
er, bat  that,  to  justify  a  recovery,  plaintiff  was 
required  to  prove  both  the  acts  of  negligence 
alleged. 

4.  Flaintifl  in  an  action  for  personal  injuries 
could  not,  on  appeal,  complain  of  a  charge  au- 
thorizing a  recovery  only  upon  proof  of  all  the 
acts  of  negligence  alleged  in  his  petition,  In  the 
absence  of  any  reqneat  for  additional  .instruc- 
tlons. 

5.  In  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligently  allow* 
Ing  a  train  to  aiiproach  from  the  rear  the  train 
on  which  plaintiff  was  riding,  so  as  to  cause 
him  to  fear  a  collision,  and  in  attempting  to 
leave  the  train  to  be  injured  by  the  negligent 
starting  of  the  same,  a  charge  that,  if  the  jury 
found  plaintiff  guilty  of  any  negligence  In  going 
upon  the  platform  or  In  getting  off  the  train, 
which  caused  or  contributed  to  his  injury,  the 
verdict  most  be  for  defendant,  was  not  objec- 
tionable on  the  ground  that  it  told  the  jury 
that  certain  facta  wonld  couRtitute  contribu- 
tory negligence. 

0.  A  diarge  that  If,  while  the  train  on  which 
plaintiff  was  a  passenger  was  stopped,  another 
train  approached  It  from  the  rear,  so  as  to  make 
it  reasonably  appear  to  plaintiff  that  there  was 
imminent  danger  of  a  collision,  and  that  from 
all  the  circumstances  plaintiff  had  reasonable 
grounds  for  believing  and  did  actually  believe 
that  there  was  danger  of  a  collision,  and  that, 
if  be  remained  In  the  passenger  train,  he  was 
In  Idaminent  danger  of  losing  nis  life  or  receiv- 
ing great  bodily  injury,  ana,  so  believing,  left 
his  seat,  and  attempted  to  alight,  and  was  in- 
jured, etc.,  he  was  entitled  to  recover,  was 
not  op«i  to  the  objection  that,  to  justify  plain- 
tiff in  attempting  to  escape  from  apparent  dan- 
ger, he  shonid  actually  be  In  imminent  danger 
of  losing  his  life  or  receiving  great  bodily  In- 

''^An  instrncdon  that  if  the  jury  should  find 
that  plaintiff  was  gnilty  of  any  negligence  in 
going  on  the  platform  or  getting  off  the  train, 
and  snch  negligence  caused  or  contributed  to 
his  injury,  thej  should  find  for  plaintiff,  was 
not  error. 

On  Rehearing. 

8.  The  undisputed  evidence  having  shown 
that  plaintiff's  effort  to  get  off  the  train  was 
the  efficient  cause  of  the  injury,  it  was  not  er- 
ror to  instruct  that,  if  plaintiff's  endeavor  to  get 
off  the  train  either  caused  or  contribnted  to  hia 
injury,  plaintiff  could  not  recover. 

Appeal  from  District  Ooort,  Bexar  Gotm^; 

J.  L.  Camp,  Judge. 

Action  by  John  Williams  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Rallwar 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Burgess,  Hopkins  A  Ralnbolt  Oias.  W. 
Ogden,  and  W.  H.  Lipscomb,  for  appellant 
Newton  ft  Ward  and  Baker,  Botts,  Baker  ft 
Lovett,  tot  appellee. 

NEIUE^  J.  Suit  by  appellant  against  ap- 
pellee to  recover  damages  for  personal  in- 
juries occasioned  b7  the  alleged  negUgMice 
of  the  lattw.  The  railroad  company  pleaded 


not  guilty  and  contributory  negligence.  This 
appeal  Is  from  a  Judgment  in  its  favor. 

The  evidence  is  amply  sufficient  to  sbow 
tliat  appellee  was  not  gntlty  of  the  negligentw- 
diarged,  and  tiliat  appellant's  Injuries  wer« 
caused  by  contrlbntoiy  negligence  on  his  part. 
Ab  all  tbe  assignments  of  error  except  one, 
which  complains  of  tbe  suffldoicy  of  the  evi- 
dence to  support  the  yerdiet,  are  directed 
against  tbe  courtfs  cbarge,  we  will,  after  stat- 
ing the  acts  of  negligence  alleged  by  appelant 
In  bis  petition  and  tbe  tncta  relied  on  to  sus- 
tain such  allegation,  copy  all  tbe  charge  ex- 
cept tbe  part  giving  the  rule  for  tbe  measure 
of  damages,  so  that  onr  rulings  upon  tbe  as- 
signments may  be  fnlly  understood. 

After  allej^ng  tbat  he  was  a  passenger  on 
one  of  appellee's  trains,  plaintiff  avers  In  bis 
petition  tbat  the  defendant  negligently  eaua- 
j  ed  or  j>ennltted  Its  line  of  railway  npon  whfcb 
I  said  passenger  train  was  being  operated  to  be 
obstructed  by  a  ftdgbt  train,  by  reason  of 
which  the  passenger  train  was  negligently 
stopped  by  defendant  upon  tbe  main  track  of 
Its  ittllway,  and  while  standing  on  tbe  track 
defendant's  agents  and  employes  negligently 
permitted  and  caused  a  ttel^t  train  to  be 
drlveir  along  tbe  main  track  In  the  rear  of  and 
towards  tbe  passenger  train  at  such  speed 
and  In  vadh  close  proximity  as  to  make  it 
appear  to  plaintiff  tbat  there  was  great  and 
Imminent  danger  of  a  coIIIsIchi  with  said 
train;  tiiat  plaintiff,  fearing  there  would  be 
a  collision,  endeavored  to  get  off  the  passen- 
ger train  for  tbe  purpose  of  avoiding  the 
danger  of  a  collision,  and  for  this  purpose 
left  bis  seat  and  went  upon  tbe  platform  of 
the  car  fbr  tbe  purpose  of  alighting  from  tbe 
train:  tbat  when  be  reached  tbe  platform,  and 
was  about  to  alight  tbereftom,  the  train  vaa 
negligently,  carelessly,  and  suddenly  started 
by  the  agents  and  employes  of  defendant 
witb  so  Ttolent  a  Jerk  and  Jar  aa  to  throw 
him  with  great  force  and  violence  tnm  the 
platform  to  the  ground,  which  be  struck  wItb 
great  fore^  causing  the  Infliction  of  aerlons. 
jAlirfal,  and  pomanent  Injuries. 

The  evidence  shows  that  plaintiff  was  a 
passenger  on  one  of  defendants  passenger 
trains  en  route  trom  Gonzales  to  tbe  dty  of 
San  Antonio;  that  a  freight  train  was  run- 
ning towards  the  last-named  city,  In  its  rear, 
and  another  freight  train  In  front  of  the  pasr 
senger  train;  that  when  tbe  passenger  tmin 
arrived  at  a  point  east  of  tbe  defendan^a 
yards  In  San  Antonio,  near  where  tbe  Mis- 
souri, Kansas  ft  Tnas  road  jolna  tbat  of  d» 
fendant^  tbe  freight  train  In  front  was  stop- 
ped by  reason  of  a  drawhead  having  been 
pulled  oat  of  a  car  next  the  engine;  tbat  the 
passenger  train  came  up  to  the  freight  trabi, 
and  stopped  until  tbe  latter  could  get  out  of 
the  way.  While  the  passenger  train  was  thus 
waiting  for  tbe  freight  train  to  get  ahead, 
after  remaining  stationary  for  severid  min- 
utes, tbe  rear  freight  train  came  up.  As  soon 
as  the  passenger  train  stoi^wd^  a  flagman 
was  sent  back  from  it  to  signal  tbe  approach 
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iDg  freight  train,  and  its  engineer  and  crew 
testified  ttiat  the  flagman  gave  tbe  signals, 
and  tbat  they  were  answered  by  the  engineer 
of  tbe  freight  train,  and  that  It  was  under  fnll 
control,  and  at  no  time  was  there  any  danger 
d  its  collision  with  llio  passenger  train. 
Howercr,  when  the  pasaoigw  train  stopped 
and  the  freight  train  was  seen  to  approach 
from  the  rear,  some  nneesineas  of  a  colU- 
afon  was  manifested  by  the  passengers,  and  a 
number  of  them  got  off.  The  plaintiff  left 
his  seat  and  went  to  the  platform  of  tbe  car 
for  the  purpose  of  leaving  tbe  train,  bnt 
whether  he  did  so  before  or  after  tbe  passen- 
ger train  was  brought  to  a  stop  the  evidence 
Is  conflicting.  One  of  bis  witnesses  testlded 
that  he  Jumped  off  tbe  train  while  It  was  in 
motion,  and  before  It  had  8topi>ed,  but  there 
was  testimony  from  which  it  coald  he  found 
that,  after  the  train  stopped,  and  be  was  In 
the  act  of  alighting,  it  was  put  in  motion,  and 
he  fell  to  the  ground  and  was  Injured. 

As  to  whether  the  evidence' of  these  facts 
showed  negligence  on  the  part  of  defendant 
or  contributory  negligence  on  tbe  part  of 
plaintiff  was  a  question  of  fact  for  tbe  Jury 
to  determine  under  tbe  charge  given  them  by 
the  court.   Snch  charge  fs  as  follows: 

"If  you  find  from  the  testimony  that  the 
defendant's  passenger  train  upon  which  this 
plaintiff  was  a  passeiger  was  stopped  upon 
the  main  track  of  defendant's  line  of  railway 
by  reason  of  a  freight  train  obstructing  said 
track,  and  that  while  said  passenger  train 
was  BO  stopped  upon  said  main  track  another 
freight  train  approached  said  passenger  train 
from  tbe  rear,  In  such  close  proximity  there- 
to as  to  make  It  reasonably  appear  to  this 
plaintiff  tbat  there  was  Imminent  danger  of 
there  being  a  collision  between  said  passenger 
train  and  said  approaching  fr^ht  train;  and 
yon  farther  find  tbat  by  reason  of  the  man- 
ner hi  which  said  trains  were  operated  this 
plaintiff  had,  under  all  the  drcumstances, 
reasonable  grounds  for  believing,  and  did  ac- 
tnally  l)elleve,  that  there  was  great  danger  of 
a  collision  of  said  trains,  and  tbat  If  be  re- 
mained upon  said  passenger  train  he  was  in 
imminent  danger  of  losing  his  life  or  receiv- 
ing great  bodily  Injury,  and,  so  believing,  that 
this  plaintiff  left  his  seat  and  went  upon  the 
platform  of  defendant's  passenger  coach,  and 
tbat  while  plaintiff  was  attempting  to  alight 
from  said  train  the  passenger  train  was  sud- 
denly started,  and  that  this  plaintiff  was 
thereby  thrown  or  fell  to  the  ground  and  in- 
jured as  alleged  in  bis  petition;  and  you 
further  find  that  in  operating  its  trains  in 
such  manner  as  to  make  !t  reasonably  ap- 
pear to  plaintiff  that  there  was  Imminent 
danger  of  a  collision  between  the  passenger 
train  on  which  plaintiff  was  riding  and  tbe  ap- 
proaching freight  train,  if  you  find  they  were 
BO  oiMrated,  and  In  allowing  said  passenger 
train  to  move  suddenly  forward  as  plaintiff  at- 
tempted to  alight  from  said  train,  If  you  find  It 
was  80  moved,  defraidant  cmnpany  was  guilty 
(tf  nesUgence,  and  that  siieh  negligence,  U  any. 


was  the  proximate  cause  of  plaintiff's  injury, 
fcf  any;  and  yon  furth«r  find  tbat  plaintiff 
was  not  guilty  of  any  negligence  that  either 
caused  or  contributed  to  his  Injury,  If  any— 
thra  you  will  find  for  plaintiff.  By  'reason- 
able grounds,'  as  used  In  this  charge  Is  meant 
snch  a  condition  of  apparent  danger  as  would 
ordinarily  cause  an  ordinarily  prudent  and 
ctmsiderate  person  to  become  apprehensive  of 
danger  to  himself  undw  lite  drdunstances 
and  condltkMis. 

'If,  however,  you  find  that  the  defendant 
company  used  tbat  high  degree  of  care  that 
a  very  cautious,  competent,  and  prudent  per- 
son wonld  have  used  under  similar  circum- 
stances to  prevent  any  collision  between  de- 
fendant's passenger  train  and  an  approaching 
freight  train,  and  that  Its  said  trains  were  op- 
erated In  snch  a  manner  that  an  ordinarily 
prudent  person,  under  all  the  circumstances, 
would  not  have  bad  reasonable  grounds  for 
believing  that  there  was  imminent  danger  of 
a  cotllslon  of  said  trains,  and  that  he  was  In 
imminent  danger  of  losing  his  life  or  receiv- 
ing great  Injury  If  be  remained  upon  said 
train,  and  that  plaintiff's  endeavor  to  get  off 
of  said  train  at  said  time  and  place  either 
caused  ixe  contributed  to  bis  injury,  If  :any, 
then  yon  are  charged  that  plaintiff  cannot  re- 
cover and  yon  will  find  by  your  verdict.  Or 
if  yon  find  that  the  plaintiff  was  guilty  of 
any  negligence  In  going  upon  said  platform 
or  In  getting  off  of  said  train,  and  that  such 
negligence,  if  any,  either  caused  or  contribut- 
ed to  his  said  Injury,  If  any,  then  your  verdict 
must  be  for  defendant,  and  .you  will  so  find. 
'Negligence.'  as  applied  to  the  plaintiff  here- 
in, means  a  failure  to  use  that  degree  of 
care  tbat  would  be  exercised  by  an  ordinarily 
prudent  person  under  similar  circumstances; 
and,  as  applied  to  the  defendant  herein, 
means  a  failure  to  use  that  high  d^ree  of 
care  that  would  be  exercised  1^  a  very  cau- 
tious, competent,  and  pmdfflt  ponon  under 
similar  drcumstances." 

This  charge,  including  the  omitted  para- 
graph upon  tbe  measure  of  damages,  com- 
prehends all  the  Instructions  given  to  the 
Jury.  No  special  Instructions  were  request- 
ed either  by  plaintiff  or  defendant  Appat^ 
ently  each  party  was  satisfied  at  the  time 
with  the  cber^e  given  by  tbe  court 

Appellant's  first  and  second  assignments 
of  error  are  as  follows:  "(1)  The  court  erred 
in  instructing  the  Jury  tlwt,  in' order  for  the 
plaintiff  to  recover,  it  was  necessary  for  the 
Jury  to  find  not  only  that  the  plaintiff  bad 
reasonable  grounds  for  believing  that  there 
was  danger  itf  a  colIlslMi  betwera  the  pas- 
senger and  an  appnmchlng  freight  train,  and 
that,  to  escape  such  apparent  danger,  the 
plaintiff  attempted  to  alight  from  the  car, 
and  that  in  so  doing  he  was  Injured,  but 
also  that  while  plaintiff  was  attonpting  to 
alight  from  said  train  tbe  passenger  train 
waa  suddenly  started.  (2)  The  court  erred 
In  lastructing  tbe  Jury  that  In  wder  for 
plaintiff  to  recover,  It  was  necessary  for  tbe 


Digitized  by 


Google 


48 


78  SOUTUWESTEBN  RBPOBTEB. 


(Tex. 


Jury  to  find  that  tbe  defendant  was  gnllty  of 
both  acts  of  negligence  charged  against  the 
defendant,  namely,  that  the  defendant  was 
negligent  In  operating  its  trains  in  such  a 
manner  as  to  make  It  reasonably  appear  to 
plaintiff  that  there  was  Imminent  danger  of 
a  collision,  and  was  also  negligent  in  moving 
the  passenger  train  suddenly  forward."  It 
la  clear  from  an  Inspection  of  plaintiff's  pe- 
tition and  reading  the  court's  charge  that  tbe 
very  acts  of  negligence  alleged  are  submitted 
to  the  determinadoD  of  the  Jnry.  It  does 
not  occur  to  na  that  this  Is  a  case  where  the 
petition  charges  several  acts  of  negligence 
conJnnctlTely,  any  one  of  which  would  en- 
title plaintiff  to  recover  If  established. 
While  several  acts  of  negligence  are  charged, 
they  are  by  the  allegations  so  connected  with 
each  other  as  to  require  proof  of  all  to  es- 
tablish a  cause  of  action.  He  not  only  had 
to  show  that  the  negligent  acts  of  defendant 
caused  bim  to  believe  that  he  was  thereby 
placed  In  imminent  peril  of  a  collision  of  the 
freight  train  with  the  one  upon  which  be 
was  a  passenger,  but  that  In  his  effort  to 
avoid  such  apprehended  peril  In  attnnptlng 
to  alight  from  the  train  It  was  suddenly 
started,  and  he  was  thereby  thrown  there- 
from to  the  ground  and  Injured.  If,  bow- 
ever,  plaintlfTs  petition  should  be  construed 
as  charging  several  acts  of  negligence  con- 
junctively, any  one  (tf  which  would.  If  es- 
tablished, entitle  him  to  recover,  be  cannot 
be  heard  to  complain  that  the  charge  only 
authorizes  a  recovery  upon  proof  of  all  the 
acts  of  n^ligence  alleged  in  the  absence  ot 
a  request  for  additional  instructions.  Ry.  v. 
Hill,  95  Tel.  029,  69  S.  W.  136:  By.  t. 
Brown,  78  Tei.  402,  14  S.  W.  1034;  Ry.  v. 
Wood,  69  Tex.  679,  7  S.  W.  372. 

The  third  assignment  of  error  complains 
of  the  second  paragraph  of  the  charge.  Un- 
der this  assignment  are  asserted  the  follow- 
ing propositlonB:  "(1)  Where  two  Independ- 
ent and  distinct  acts  of  negligence  are  al- 
leged as  the  basis  for  a  recovery,  either  of 
whicb,  if  established  and  shown  to  be  the 
proximate  cause  of  the  injury,  would  entitle 
plaintiff  to  recover,  and  both  are  denied,  and 
the  testimony  on  both  issues  is  conflicting, 
it  is  error  for  tbe  court  to  instruct  the  Jury 
that  a  finding  that  the  defendant  is  not  guilty 
of  one  of  the  acts  of  negligence  charged 
would  prevent  a  recovery.  (2)  Contributory 
negligence  Is  'a  question  of  fact,  and  It  is  not 
proper  for  the  court  to  tell  the  jury  that  cer- 
tain facts  would  amount  to  negligence.  (3) 
Contribution  by  plaintiff  to  the  injury  com- 
plained of,  to  constitute  a  defense,  must  he 
negligent.  (4)  In  order  to  Justify  a  passen- 
ger in  attempting  to  escape  from  apparent 
danger,  it  is  not  necessary  that  he  should  be 
in  'Imminent  danger  of  losing  his  life  or  re- 
ceiving great  bodily  injury,'  bat  It  is  suffi- 
cient if  the  appearance  of  danger  Is  suffi- 
cient to  alarm  a  person  of  reasonable  pru- 
dence." 

What  we  have  said  under  the  two  preced- 


ing assignments  disposes  of  the  objection  to 
the  charge  contended  tor  by  the  flmt  propo- 
sition.  The  same  authorities  are  applicable. 

In  regard  to  the  second  and  third  propo- 
sitions, we  will  say  that  we  cannot  perceive 
that  the  court  in  Its  charge  tells  the  jury 
that  certain  facts  would  constitute  negli- 
gence. The  charge  left  to  the  Jury  all  ques- 
tions of  fact,  and  for  them  to  determine 
whether  such  facts  as  found  by  them  con- 
stituted contributory  negllg^ce.  It  nowhere 
assumes  the  existence  of  any  fact  or  invades 
the  jury's  province.  It  groups  the  facts  con- 
sUtuttng  appellee's  defense,  and  correctly  ap- 
plies the  law  to  them.  Railway  v.  McOlam- 
ory,  89  Ter.  638,  35  8.  W.  1058;  Railway  t. 
Mangham,  95  Tex.  418,  67  S.  W.  765;  Bail- 
way  v.  WaBblogton.  M  Tex.  S17,  63  8.  W. 
534. 

The  charge  doea  not  instruct  the  jury,  as  is 
contended  by  tbe  fourth  proposition,  that,  to 
justify  plaintiff  In  attempting  to  escape  from 
apparent  danger,  he  should  be  in  'Imminent 
danger  of  losing  bis  life  or  of  receiving  great 
bodily  injury."  It  only  requires  that  de- 
fendant's negligence  made  It  reasonably  ap- 
pear to  him  that  there  was  Imminent  danger 
of  a  collision  between  the  trains,  and  that 
he  had  reasonable  grounds  for  believing,  and 
did  believe,  there  was  great  danger  of  a  col- 
lision, and  that.  If  he  remained  on  the  train, 
be  would  be  In  great  danger  In  losing  bis 
life  or  receiving  great  bodily  Injury.  In  I. 
&  a.  N.  Ry.  V.  Neff,  87  Tex.  309,  28  S.  W. 
2SG,  It  is  said:  "Tbe  rule  Is  sound  and  just 
which  holds  the  party  guilty  of  negligence 
responsible  for  the  result,  If  that  negligence 
has  caused  anothw  to  be  surrounded  by  such 
circumstances  as  to  him  appear  to  threaten 
the  destruction  of  life  or  serious  injury  to  his 
person."  The  charge  simply  states  this  rule 
announced  and  sanctioned  by  tbe  Supreme 
Court.  It  is  the  Imminent  appearance  of 
danger  that  threatens  the  destruction  of  life 
or  serious  bodily  injury,  brought  about  by 
tbe  negligence  of  another,  that  relieves  one 
from  contributory  negligence,  rendering  It 
immaterial  whether  he  acted  prudently  or 
imprudently,  in  bis  effort  to  save  bis  life,  or 
himself  from  serious  bodily  Injury,  and 
makes  bim,  who  was  guilty  of  the  negligence, 
responsible  for  the  injury  caused  tbe  other 
in  his  effort  to  escape  the  apprehended  peril, 
regardless  of  the  means  by  which  he  under- 
took to  avert  It  Fear  of  a  slight  Injury  does 
not  justify  one  In  encountering  the  risk  oi  a 
greater  injury  to  avoid  It.  The  fear  of  death 
or  serious  Injury  naturally  results  from  the 
apprehension  of  imminent  danger  of  the  col- 
lision of  railway  trains.  And  it  Is  tliis  fear, 
when  brought  about  by  tbe  negligence  of  the 
company,  tliat  JustififS  one  in  encountering 
peril  in  order  to  escape  It,  and  rendn?  the 
onitipany  liable  If  he  Is  Injured  In  such  en- 
deavor. 

Tlie  fourth  assignment  of  error  complains 
of  this  sentence  in  tbe  charge:  "Or  if  you 
find,  that  plalntllt  was  goUtr  of  anj  nfl(U- 
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g«nce  In  going  npon  said  platform,  or  In  get- 
ting off  Bald  train,  and  that  such  negligence, 
If  any,  either  caused  or  contributed  to  bis 
Injury,  If  any,  then  yonr  verdict  must  be  tor 
the  defendant,  and  yon  will  bo  find."  We 
can  aee  nothing  wrong  In  it  If  plalntlfTa 
Diligence  either  caused  or  contributed  to  hla 
Injury,  such  negligence,  regardless  of  the 
negligence  of  the  defendant,  will  defeat  his 
right  to  recover.  Railway  v.  Rowland,  90 
Tex.  3^,  88  S.  W.  756;  Culpepper  v.  Ball- 
way,  90  Tex.  627,  40  S.  W.  386;  Railway  v. 
Hubbard  (Tex.  Olv.  App.)  70  8.  W.  112. 

The  charge  did  not  give  undue  prominence 
to  the  defense  of  contributory  neRligeuce. 
The  Issue  of  such  defense  was  not  referred 
to  oftener  than  was  necessary  to  make  the 
clifti!ge  complete  and  Its  meaning  clear  to  the 
Jury. 

Our  conclusions  of  fact  dispose  of  the  re- 
maining assignment,  which  complains  of  the 
verdict  being  against  the  preponderanoe  of 
the  evidence. 

There  is  no  oror  In  the  Jn^ment.  and  tt 
is  affirmed. 

On  Motion  for  Rehearing. 
(Jan.  20, 1901.) 

The  nndlsputed  evidence  in  this  case  shows 
that.  If  plaintiff's  effort  to  get  off  the  train 
contribnted  to  his  injury,  such  effort  on  his 
part  proximately  contributed  to  such  injury. 
Indeed,  ancb  evidence  shows  that  it  not  only 
proximately  contributed  to,  but  It  was  the 
efficient  cause  of,  the  Injury,  Therefore  it 
was  not  error  to*  the  court  to  instruct  the 
Jury:  "That  If  plaintiff's  endeavor  to  get 
off  said  train  at  such  time  and  place  either 
caused  or  contributed  to  his  Injury,  if  any, 
then  you  are  charged  that  plaintiff  cannot  re- 
cover." 

The  motion  is  overruled. 


KEUiBT  &  LTSLE  MILLING  00. 
ADAMS. 

(Snpreme  Court  of  ArkanaaB.    Dec.  12,  1903.) 

RES  JUDICATA  —  JURISDICTION  OP  CIRCUIT 
COURT— PAILURS  TO  DELIVBR  QOODS  SOLD— 
AOBNCT  FOR  8BLLBR— SUFFICIENCY  OF  BVI- 
DENCB. 

1.  In  an  action  In  the  circnft  court  for  fail- 
ure to  deliver  goods  sold,  defendant  answered 
tliat  in  an  action  before  a  justice  of  the  coun- 
ty, in  which  the  parties  were  reversed,  the  pres- 
ent plaintiff  had  set  up  the  same  cause  of  ac- 
ticm  as  a  coaoterclaim,  and  that  the  present  de- 
fendant recovered  jnd^ent,  which  on  appeal 
was  aflSrmed  by  the  circuit  court,  and  was  in 
fall  force.  Held,  that  to  snstain  a  demurrer  to 
the  plea  of  rea  judicata  on  the  ground  that 
the  drcttlt  court  had  no  Jnrlsdlction  to  try  it  was 
error. 

2,  Evidence  in  an  action  for  failure  to  deliver 
goods  Rold  examined,  and  held  to  show  that  one 
claimed  by  plaintiff  to  have  been  defendant's 
uent,  thnngh  whom  the  purchase  was  effect- 
ed, had  authority  only  to  solicit  orders  subject 
to  defendant's  approval:  the  order  in  the  pres- 
ent case  having  been  rejected  by  defendant. 

78S.W.-4 


Appeal  from  Circuit  Court  Independence 
County;  Chariot  Goflln,  Special  Judge. 

Action  by  D.  D.  Adams  against  the  Kelley 
&  Lysle  Milling  Co.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

This  was  a  suit  Instituted  in  the  Independ- 
ence  circuit  court  by  appellee  {plaintiff  be- 
low) against  appellant  (defendant  below)  to 
recover  $300  damages,  which  plaintiff  alleg- 
ed to  have  suffered  by  reason  of  the  failure 
of  defendant  to  perform  a  contract  for  the 
sale  of  125  barrels  of  flonr  which  plaintiff 
claimed  to  have  purchased  from  defendant's 
agent,  and  which  defendant  failed  to  de- 
liver. At  the  same  time  plaintiff  fltcd  an  af- 
fidavit for  attachment,  and  obtained  service 
by  process  of  garnishment  against  Powell  & 
Powell,  who  had  In  their  hands  certains  funds 
belonging  to  defendant,  and  taavtog  issued 
against  defendant  a  warning  order  requir- 
ing it  to  appear  and  answer  plalntlfTs  cause 
of  action.  On  the  16tli  of  April,  1901,  the 
defendant  filed  its  answer.  In  which  It  de- 
nied that  plaintiff  purchased  from  it  the 
flour  aa  alleged,  and  denied  that  it  agreed  to 
ship  any  flour  to  plaintiff  upon  the  order  al- 
leged, or  any  other  order.  Defendant,  for 
further  answer  to  plaintiff's  complaint;  set 
up  a  former  adjudication  of  plaintUTs  alleg- 
ed cause  of  action  In  a  suit  Instituted  by  the 
Kelley  &  Lysle  Milling  Company  against 
said  plaintiff,  D.  D.  Adams,  on  the  2d  of 
October,  1899,  in  the  justice  court  of  I.  N. 
Reed,  a  Justice  of  the  peace  for  Rnddelt  town- 
ship, Independence  county;  alleging  In  that 
connection  that  the  plaintiff,  D.  D.  Adams, 
who  was  defendant  In  that  suit,  appeared  in 
person  and  by  attorney,  and  filed  an  answer 
and  cross-complaint  admitting  the  claim  of 
the  Kell6y  ft  Lysle  Milling  Company,  and 
alleging  as  a  counterclaim  and  set-off  to  the 
same  the  Identical  matters  sued  upon  In  this 
action,  to  wit,  that  on  or  about  the  14th 
day  of  April,  1808,  he  (D.  D.  Adams)  pur- 
chased from  the  Kelley  &  Lysle  Milling  Com- 
pany 125  barrels  of  flonr,  at  ¥4.66  per  barrel 
for  best  patent,  and  upon  the  same  basis  for 
other  grades,  and  claiming  damages  in  the 
sum  of  $300  for  the  failure  of  said  company 
to  perform  said  contract  and  deliver  said 
flour;  that  the  plaintiff  in  that  action  de- 
murred to  the  counterclaim  and  set-off  of  the 
said  D.  D.  Adams  In  the  suit  before  the  Jus- 
tice of  the  peace,  which  demurrer  was  over- 
ruled, and,  upon  the  issues  raided  by  such 
answer,  evidence  was  introduced, .  and  the 
cause  fully  submitted  to  the  Justice,  and 
judgment  given  by  the  said  justice  in  favor 
of  the  Kelley  &  Lysle  Milling  Company  for 
the  full  amount  of  its  claim  and  costs;  that 
from  this  judgment  the'sald  Adams  appealed 
to  the  circuit  court,  and,  upon  the  bearing  of 
the  appeal  in  the  circuit  court,  Judgment  was 
rendered  In  favor  of  the  said  Kelley  &  Lysle 
Milling  Company,  affirming  the  judgment  of 
the  justice,  and  the  same  has  not  been  over- 
ruled, set  aside,  or  modified,  and  remains  in 
full  force  and  effect  Judgment  for  the 
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plaintiff,  from  which  the  mUUng  oompanj  ap- 
pealed. 

B.  H.  PowelU  for  appellant  Tanc^,  Beedp 
at  ft  Gaa^  and  Morris  M.  CAhn,  for  appet 
le& 

HUpHES,  3.  (after  Btatlns  the  facts).  It 
appmrs  that  the  plaintiff,  Adams,  claims  to 
have  pmnbased  12S  banels  of  floor  of  the 
defendant  company  through  A.  O.  Andw* 
son.  who  he  alleges  was  the  agent  of  said 
company.  The  defendant  did  not  order  the 
12B  barrels  of  flonr  thiongh  the  said  A.  Gt. 
Anderscm,  and  the  company  refused  to  fill 
the  ordw.  If  Anderson  was  the  agrait  of  tbe 
milling  company,  and  had  the  anthorlly,  as 
snch  agent,  to  sell  floor  for  defendant  gen- 
erally, tbe  judgment  of  the  court  In  this  case 
was  r^h^  and  ought  to  be  afflnned.  But 
the  testimony  In  the  case  tends  to  show  that 
Anderson  was  merely  authorized  to  solicit 
orders  for  flonr,  and  send  them  to  the  Kelley 
&  Lysle  Hilling  Company,  which  would  fill 
them.  4f  it  ai^iroTed  them,  and  ship  the 
flonr,  but  reserved  the  right  to  decline  to 
All  any  order  sent  to  It  1^  Anderson.  An- 
derson testified  that  he  had  no  spedfle  un- 
derstanding with  the  company,  and  had  no 
contract  with  it  In  writing.  The  order  in 
this  case  was  taken  by  the  clerk  of  Ander- 
son In  Anderson's  absence,  and  was  forward- 
ed to  the  milling  company  for  the  flonr  to 
be  shipped  to  Anderson.  The  name  of 
Adams,  the  plaintiff,  was  not  mentioned  In 
the  order.  The  company  notified  Anderson 
that  it  would  not  fill  the  order,  and  Anderson 
notified  Adams  that  It  declined  to  fill  the 
order.  In  reference  to  his  authority  as  ag^t 
of  the  company  to  sell  flour  for  It,  Mr.  Aa- 
derson  testlfled:  "Q.  And  you  say  tbete  was 
no  understanding  or  arrangement,  further 
than  you  were  to  solicit  orders,  and  for  your 
serrices  to  receive  a  commission  of  ten  cents 
a  barrel,  and  yon  had  no  further  understand- 
ing from  the  KeUej  &  Lysle  Milling  Com- 
pany? A.  No;  that  Is  about  the  extent  of 
It"  Mr.  Lysle,  vice  president  of  the  Kelley 
&  Lysle  Milling  Company,  testlfled:  "Q. 
Did  not  Anderson  hare  full  autbcwlty  to  take 
orders  for  yoar  flour,  and  to  make  contracts 
for  the  aale  of  same,  upon  the  prices  given 
him  by  you?  A.  No;  at  no  time  did  Mr.  An- 
derson have  authority  from  our  company  to 
make  contracts  for  a  pound  of  flour.  He 
only  had  authority  to  solicit  orders  In  the 
capa<dty  of  (t  broker,  submit  the  orders  to  us, 
and,  if  we  aiwroved  the  orders  and  accepted 
them,  they  were  fllled;  but  no  contract  of 
sale  was  made,  except  by  us  direct  In  other 
words,  a  contract  was  never  a  contract  until 
we  accepted  the  order."  We  think  that  the 
circuit  court  had  Jurisdiction  to  try  the  case 
on  appeal  from  the  justice  of  the  peace,  and 
tiiat  the  court  erred  In  sustaining  a  demm^ 
rer  to  the  plea  of  res  Judicata.  We  flnd  there 
was  no  evidence  developed  In  the  case  tend- 
ing to  show  that  Anderson  had  authority 
to  make  contracts  for  the  sale  of  the  flour 


of  the  Kelley  *  Lysle  unilng  Oompany. 
The  evidence  shows  that  Anderson  bad  an^ 
thorlty  only  to  solicit  orders  for  tlie  sale  of 
the  company's  flonr,  and  send  than  to  tb» 
oompany,  which.  If  it  aniroved  them,  fllled 
them,  and  that  the  company  made  all  con- 
tracts of  sale.  If  Adams,  the  lyKV^Uuit, 
made  an  order  fer  the  flour,  wldch  was  re- 
ceived by  the  comiiany,  and  if  it  fafled  to 
notify  lilm  of  its  nonacceptonoe.  lie  mi^t 
have  had  reason  to  believe  the  order  was 
acc^rted;  and  In  such  a  case  the  cnnpany.  If 
it  foiled  to  flU  the  order,  might  have  been 
liable.  .But  the  evidence  shows  that  0i»  or^ 
der  was  made  In  the  name  of  Anderson,  and 
that  he  was  notified  that  the  company  could 
not  fill  it,  and  that  he  had  notified  Adams 
that  It  would  not  be  filled.  It  does  not  ap- 
pear that  the  company  knew  Adams  to  the 
transaction  nntU  some  time  after  It  had  no- 
tified Anderson  tb&t  it  would  not  fill  the  or- 
der. 

Finding  no  evld«ice  In  the  case  0iat  An- 
derson had  authori^  to  make  contracte  for 
the  sale  of  appellant's  flour,  and  that  there 
was  no  contract  of  sale  of  the  126  barrels  of 
flour  to  aKKllee,  and  for  the  error  to  sus- 
taining the  demurrer,  the  Judgment  of  the 
drcolt  court  is  revmed,  and  the  cause  Is  re- 
manded for  a  new  trial.  The  court  erred  in 
giving  instructlonB  upon  the  theory  that  An- 
derson vras  the  general  agent  of  the  milling 
ccnnpany.  There  was  no  evidence  upon 
which  to  base  such  Instructions,  and  thaj 
were  misleading. 


VAUGHN  V.  VILLAGE  OF  GBBBN- 
CASTLE. 

(Court  of  Appeals  at  Eansas  (3tj,  Mo.  Jan.  4» 
1904.) 

MUNICIPAL  CORPORATIONS— VILLAGES  —  REAL 
PROPBRTT— PARKa-POWBR  TO  PURCHASE. 

1.  Bev.  St.  1899,  c  91,  art  7,  fiS  0067-6103* 
makes  provlsious  for  parks  in  dties.  SectiMi 
6004  of  article  6,  relative  to  villages,  declares 
that  a  Tillage  may  grant,  porchaue,  hold,  and 
receive  real  and  personal  property,  and  may 
lease,  sell,  and  dispose  of  the  same  for  the  ben- 
efit of  the  town,  but  contains  no  express  power 
to  provide  f<x  a  park,  or  nothing  from  which 
such  power  is  to  be  implied.  Held,  that  a  vil- 
lage had  no  anthority  to  purchase  land  for  a 
park. 

Appeal  from  Circuit  Court,  SoIUvan  Coun- 
ty; Jno.  P.  Butler,  Judge. 

Action  by  George  Vaughn  against  the  vil- 
lage of  Greencastle.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beversed. 

Wattenbarger  &  Bingham  and  Calfee  ft 
Bubanks,  for  appellant  Wilson  &  Clapp, 
for  respondent 

BBOADdUS,  J.  Defendant  is  a  vlUage 
oivanlzed  under  article  6,  c.  91.  if  000^-6006, 
Bev.  St  1899.  On  March  6,  1892,  at  a  meet* 
tog  of  the  board  of  trustees  of  said  village 
a  motion  was  made  that  the  board  discus* 
the  proposition  of  buying  a  piece  of  land  for 
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tlie  ptirpDW  of  coDTerting  tbe  same  into  a 
paA  for  the  ben^t  of  tbe  Tillage.  After 
some  discussion  a  fortber  motion  was  made 
and  carried  tbat  the  chairman  appoint  a 
committee  of  three  to  act  for  the  village 
and  negotiate  vltb  one  George  Taoghn  to 
purchase  from  him  1^  acres  of  land  for  said 
paik.  A  committee  was  accordingly  ap- 
pointed, which  at  an  adjourned  meeting  of 
the  board  reported  favorablr.  and  that  they 
had  agreed  to  purchase  amount  of  land  nam- 
ed from  said  Vaughn  for  $250,  and  that  he 
liad  agreed  to  make  a  deed  for  the  same  on 
an  advance  payment  of  the  purchase  price. 
A  motion  was  made  and  carried  to  accept 
said  report,  whereupon,  on  motion  made  and 
carried,  a  warrant  was  drawn  on  the  village 
treasurer  for  $60  advance  payment,  and  Is- 
sued to  said  Taughn,  who  thereupon  made  a 
deed  to  the  property  In  question  In  favor  of 
the  village,  and  deposited  same  with  a  third 
party.  Afterwards  the  defendant  refused  to 
accept  said  deed,  and  further  refused  to  pay 
tbe  warrant  for  $50  advance  payment  so  is- 
sued as  aforesaid.  This  snlt  la  to  compel 
payment  of  tbe  same.  Flalntlfr  recovered 
Judgment,  and  defendant  appealed. 

Tbe  defendant  contends  tbat  under  the 
statutes,  wtilcb  is  its  charter,  it  had  no  au- 
thority to  purchase  land  for  a  park,  and 
that.  If  it  bad  had  such  antbority,  it  could 
only  exercise  It  in  tbe  manner  provided  by 
law;  that  is,  by  ordinance.  Section  6004  of 
said  article  6  and  chapter  91,  Rev.  Bt.  1809, 
amongst  other  things  provides'  tbat  a  vil- 
lage "may  grant,  purchase,  hold  and  re- 
ceive property,  real  and  personal,  witbln  such 
town,  and  no  other,  burial  grounds  and  cem- 
eteries excepted,  and  may  lease,  sell  and 
dispose  of  tbe  same  for  the  benefit  of  the 
town,"  etc.  Under  this  proviso  there  can  be 
no  question  of  tbe  right  of  an  Incorporated 
village  to  purchase  real  property,  but  it  can 
hardly  be  contended  that  it  can  do  so  ex- 
cept for  village  purposes.  In  fact,  there  is 
no  such  claim  upon  the  part  of  plalntlfit. 
Section  6010  of  said  article  iKnvides  that  a 
board  of  villf^e  trustees  shall,  by  ordinance, 
have  tbe  power  to  "erect  and  maintain  cala- 
booses, poorhouses  and  hospitals,"  and  "to 
organize  and  maintain  Are  companies,"  etc. 
The  power  being  conferred  to  purchase  and 
hold  real  estate,  it  Is  a  necessary  inference 
that,  imder  the  power  to  erect  and  main- 
tain poorhouses,  hospitals,  and  fire  compa- 
nies, the  village  for  these  purposes  was  au- 
thorized to  purchase,  bold,  and  receive  real 
estate.  And  these  powers  granted  to  villa- 
ges sre  almost  Indispensable  to  their  exist- 
ence as  minor  municipal  departments  of 
stste  government  Said  section'  6010,  con- 
tained in  more  than  an  entire  page  of  the 
statutes,  speclQcally  enumerates  all  the  pow- 
ers which  a  village  may  exercise  by  way  of 
by-laws  and  ndinances,  and  In  which  no 
reference  is  made  whatever  to  parks.  It  is, 
however,  the  law  that  a  municipal  corpora- 
tbm  possesses  and  can  exercise  powers  other 


than  those  expressly  granted,  vis.,  "those 
necessarily  or  taiilj  Implied  in  m  incident 
to  the  powers  expressly  granted,"  and  '^those 
essential  to  declared  objects  and  purposes  of 
the  corporations,  not  simply  convenient,  bat 
indispensable."  Knapp  v.  Kansas  Olty.  48 
Mo.  App.  485,  and  cases  there  cited.  The 
power  of  a  village  to  purchase  and  hold 
real  estate  for  park  purposes  not  being  ex- 
pressly granted,  we  must  look  to  the  differ- 
ent provisions  of  the  article  in  question  in 
order  to  ascertain  if  there  be  any  from  which 
such  power  may  be  reasonably  implied;  and, 
as  no  words  can  be  found  therein  which 
even  in  the  remotest  degree  contemplate  that 
villages  are  authorized  to  establish  and  main- 
tain parks,  there  is  nothing  from  which  an 
Inference  in  that  respect  may  be  implied. 
Bnt  it  is  Insisted  tbat,  as  the  purpose  for 
which  land  may  be  purchased  and  held  is 
not  prescribed,  defined,  or  limited,  it  can 
therefore  be  bought  and  held  for  any  legiti- 
mate purpose.  But  the  term  "legitimate  pur- 
pose," as  applied  to  tbe  acts  of  municipal 
corporations,  means  such  a  porpose  as  Is  au- 
thorized by  the  municipal  charter.  It  was 
not  the  Intention  of  the  Legislature  to  clothe 
Incorporated  villages  with  general  power  to 
deal  In  real  estate  in  all  instances  where  It 
was  not  actually  prohibited;  for  instance,  as 
a  private  person  might  do.  A  village  park 
may  be  In  some  sense  an  attraction  and  a 
convenience  to  a  village,  but  It  Is  not  indis- 
pensable; and  it  seems  that  it  was  not  so 
considered  by  the  Legislature.  Article  7  of 
said  chapter  (sections  6067-61OS)  makes  pro- 
visions for  parks  for  cities,  bnt  no-such  pro- 
vision can  be  found  anywhere  In  tbe  chap- 
ter relating  to  parks  for  villages.  The  pro- 
vision in  tbe  one  Instance  for  parks  and  the 
omission  In  the  other  to  so  provide  for  villa- 
ges is  a  very  clear  Intimation  that  tbe  Legis- 
lature did  not  deem  them  Indispensable  to 
the  latter.  And,  taking  into  consideration 
the  entire  law  governing  cities,  towns,  and 
villages,  we  find  no  authority  vesting  in  the 
trustees  of  the  latter  the  right  to  purchase 
real  estate  for  park  purposes.  It  follows 
that,  as  there  is  no  express  authority  in  the 
village  charter,  and  none  to  be  Implied,  and 
the  park  not  being  indispensable,  the  de- 
fendant was  without  authority  of  any  kind 
to  make  the  purchase  of  the  land  for  the  pur- 
pose contemplated.  Such  being  our  holding, 
the  remaining  question  is  of  no  importance, 
and  therefore  not  decided. 
The  cause  is  reversed.  All  concur. 


WBVra  V.  SMITH  et  aL 
(Court  of  Appeals  at  Kansas  CAty,  Mo.  Jan.  4, 

1904.) 

UARRIBD  WOMEN— axSHPTIONS. 

1.  Under  the  express  provisions  of  Bev.  St 
1899,  S  4335,  a  married  woman  may  claim  all 
exemptions  given  to  the  head  of  a  family, 

f  1.  Sm  Bxamptlau,  vqL  8.  C*nX.  Die.  H  !>• 
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though  her  hasband  maj  be  such  head,  except 
where  he  has  claimed  the  exemptions  for  the 
protection  of  his  own  property. 

Appeal  from  Circuit  Court,  Cole  County. 

Action  by  B.  C.  White  against  George  A. 
Smith  and  others.  From  a  judgment  In  favor 
of  defendants,  plalotlft  appeals.  Affirmed. 

Bamett  &  Barnett,  for  appellant   BllTer  & 
Brown,  for  reqpondenti. 

BROADDUS,  J.  This  Is  a  suit  against  de- 
fendant Smith  and  his  securities  on  his  bond 
as  constable.  The  case  was  begun  in  a  jus- 
tice's court,  and  was  tried  on  appeal  In  the 
circuit  court,  where  defendants  prevailed,  and  i 
plaintiff  appealed.  The  facts  were  that  plain-  | 
tiff  had  obtained  a  judgment  before  a  justice 
against  one  B.  H.  McKay  and  his  wife  for 
$41.98,  and  that  one  Peasner,  as  executor  of 
a  certain  estate,  held  in  his  hands  the  sum  of 
$50,  which  was  a  part  of  the  wife's  distribu- 
table share  in  said  estate,  and  that  execution  | 
was  issued  against  the  husband  and  wife  and 
said  Peasner  was  summoned  as  garnishee, 
who,  upon  interrogatories  being  filed,  answer- 
ed that  he  was  owing  said  sum  to  the  wife, 
and  paid  the  same  to  the  constable,  taking  his 
receipt  therefor.  The  wife  gave  notice  to  the 
constable  that  she  claimed  the  money  in  his 
bands  as  exempt  under  section  4335,  Bev.  St. 
1899.  The  constable,  after  some  hesitation, 
paid  her  the  money.  The  plaintiff  claims  that 
In  80  doing  he  committed  a  breach  of  his  bond. 
The  evidence  tends  to  show  that  this  was  all 
the  property  owned  by  the  wife,  except  cer- 
tain other  funds  In  the  hands  of  said  executor, 
upon  which  she  had  created  a  lien.  It  was 
proved  that  McKay,  the  husband  and  bend  of 
the  family,  made  no  claim  of  exemption  in  bis 
own  behalf.  It  Is  contended  by  plaintiff  that, 
as  she  lived  with  her  husband,  and  was  being 
supported  by  him,  she  was  not  the  head  of  a 
family,  and  therefore  not  entitled  to  the  ex- 
emptions provided  by  the  statute.  In  Glad-  [ 
ney  v.  Berkley,  75  Mo.  App.  98,  the  court  held 
that:  "As  between  husband  and  wife,  there 
can  be  but  one  homestead  right,  and  that.  In 
the  absence  of  a  statute,  this  right  must  be 
asserted  in  the  name  of  the  husband,  because 
so  long  as  the  marriage  relation  exists  de  jure 
he  must  be  regarded  as  the  head  of  the  family 
within  the  meaning  of  the  statute."  The 
homestead  in  question  belonged  to  the  hus- 
band, and  the  court's  decision  had  refereuce 
to  property  of  that  status  only.  It  could  not 
be  held  to  apply  to  a  case  where  the  property 
in  question  belonged  to  the  wife,  because  It 
would  clearly  be  against  the  very  letter  of 
said  section  4335,  which  reads  as  follows:  "A 
married  woman  shall  be  deemed  a  feme  sole 
so  fer  as  to  enable  her  to  carry  on  and  transact 
business  In  her  own  name,  to  contract  and  be 
contracted  with,  to  sue  and  be  sued,  and  to 
enforce  and  have  enforced  against  her  prop- 
erty such  judgments  as  may  be  rendered  for 
and  against  her,  and  may  sue  and  be  sued  at 
hiw  and  In  equity  with  or  without  her  biii> 


band  being  joined  as  a  party.  Provided,  a 
married  woman  may  invoke  all  exemption 
and  homestead  laws  now  in  force  for  protec- 
tion of  personal  and  real  property  owned  by 
the  head  of  a  family  except  In  cases  where  the 
husband  has  claimed  such  exemption  and 
homestead  for  the  protection  of  his  own  prop- 
erty." The  language  of  the  act  is  that  "a 
married  woman  may  Invoke  all  exemption  and 
homestead  laws,  notwithstanding  the  husband 
may  be  the  head  of  the  family,"  The  object 
of  the  statute  seems  to  have  been  for  tbe  pur- 
pose of  protecting  a  married  woman,  becau.-?'! 
under  existing  laws  at  the  time  the  act  was 
passed  she  could  not  claim  the  benefit  of  the 
exemption  and  homestead  laws  because  she 
was  not  the  head  of  a  family.  Th:rerore  It 
Is  In  the  nature  of  an  enabling  statute.  It 
does  not  take  away  the  husband's  right  as  the 
head  of  the  family  to  claim  the  benefit  of  said 
exemption  and  homestead  laws,  and  the  wife's 
right  to  avail  herself  of  said  laws  is  not  an 
absolute  right,  for,  if  the  husbitud  has  claimed 
them,  the  wife  Is  precluded  from  doing  so.  It 
is  only  In  cases  where  the  husband  has  failed 
to  exercise  his  right  that  the  wife  may  exer- 
cise her  own.  The  statute  has  thus  provided 
that  there  shall  not  be  two  exemptions  and 
two  homesteads  for  the  benefit  of  the  same 
family.  In  the  case  under  cousifleration  the 
husband  and  wife  were  both  judgment  debt- 
ors, and,  the  husband  havlug  failed  to  claim 
his  exemption,  the  wife  was  authorized  to  do 
so  by  the  very  letter  of  the  act. 

We  have  found  no  decision  by  the  appellate 
courts  of  this  state  on  the  question,  but  we 
think  It  Is  clear  that  the  judgment  was  right, 
and  it  Is  therefore  affirmed.  All  ooncor. 


PAOS  T.  ROBERTS,  JOHNSON  &  BAND 

SHOE  CO.* 
(Court  of  Appeals  at  St.  Louis,  Mo.   Dec.  15, 

1903.) 

BILLS  OP  BXCEPTI0N3— INSTRUCTIONS— COM- 
MENTING ON  EVIDENCE— TRUSTEE  IN  BANK- 
RUPTCY—PROOF OF  DUB  APPOINTMENT. 

1.  Under  Rev.  St  1899,  {  728.  providing 
that  all  exceptions  taken  during  the  trial  of  a 
cause  before  the  same  jur^  tiliull  be  embraced 
in  the  same  bill  of  exceptions,  while  the  final 
bill  of  exceptions  must  be  embraced  In  one 
document,  it  is  proper  to  preserve  exceptions  by 
beiiarate  term  bills. 

2.  Under  Rev.  St.  1899,  I  748,  iiistructioun 
may,  under  proper  conditions,  be  given  after 
the  jary  has  retired. 

3.  An  instruction  that  If  tbe  jary  find  for 
plaintiff  they  will  assess  the  damages  at  the 
reasonable  value  of  the  merchandise,  not  ex- 
ccedins  $850,  and  that  plaintiff  claims  $571.24 
as  such  reasonable  value,  is  erroneons.  as  com- 
menting on  the  evidence,  and  making  too  con- 
spicuous a  feature  of  the  case  which  is  an  is- 
sue for  the  jury. 

4.  Under  Bnnkr.  Act  Jnly  1.  1898.  c.  4.  «  18, 
"e"  and  Vf,"  30  Sut.  5."1,  c.  541  \V.  S.  Coinp. 
St.  19U1,  p.  3429],  priiuariiy  committing  tlu>  ad- 
judication In  bankruptcy  to  the  judec.  und  only 
In  his 'absence  authorizing  the  clerk  to  refer 
tbe  case  to  the  referee,  where  the  adjudication 
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was  bif  a  referee  there  mast,  In  ao  action  by 
the  trustee  In  bankmptc^,  be  afflrmatiTe  proof 
the  ^udge  was  absent,  giTlng  the  referee  jiirfs- 
diction,  notwithstanding  section  21,  **d"  and 
"e,"  SO  Stat.  552  tU.  S.  Comp.  St.  1901,  p. 
S430],  making  copies  of  proceedings  before  a 
referee  adminsible  with  the  force  and  effect  of 
records  of  the  coort,  and  a  copy  of  the  order 
approving  the  trostee's  bond  conclasive  evi- 
dence of  the  Testing  In  him  of  title  to  the  bank* 
rnpfsproperty. 

6.  Though  evidence  in  an  action  by  a  tnistee 
In  bankraptCT  to  show  his  due  appointment  is 
admitted  witnotit  objection,  its  sutQdency  may 
afterwarda  be  qaestioned. 

6.  An  instmction  in  an  action  by  a  trustee 
IB  bankniptey,  whose  petition  alleges  the  trans- 
fer of  merchandise  as  a  preference  and  prays 
juf^ment  tot  Its  Talv%  that  vsrdlct,  it  a« 
plamtitf,  Shan  be  for  the  value  of  the  "prop- 
erty, money  or  both,*'  slvan.  the  creditor,  u  too 
broad. 

AkkoI  trcm  St  Louis  Glrcnlt  Oonxt;,  Ho* 
ratio  D.  Wood,  Jndce. 

Action  by  J.  Q.  Page,  trustee  in  bankrupt* 
er,  against  tbe  Boberts,  Jolmson  &  Band  Shoe 
Company.  Jadgment  for  {dalntiff.  Defend- 
ant appeals.  Reversed. 

Tirgll  Rale,  for  appellant  Lee  W.  Orant 
and  P.  B.  Peabody,  for  respcmdenL 

StateiQeot. 


SE1TBUBN,J.  Tbls  la  an  action  under  tbe 
bankrupt  act  for  xecoTeiy  of  an  alleged  pref* 
erenee  obtained  bj  def«idant  oorpmtlon,  as 
a  creditor  of  H.  U.  WllUams,  a  bankrupt 
Tbe  petition,  commendably  condae.  Is  as  fol- 
lows: "Plaintiff  statM  that  on  Uay  22,  1002, 
a  petition  In  bankruptcy  vas  filed  against  H. 
U.  WllUama  In  the  District  Oourt  of  the  Unit- 
ed States  for  tbe  Bastem  Divlaion  of  the 
Soutbeni  District  of  Georgia,  and  that  thwe* 
after  the  said  H.  U.  Williams  was  duly  ad- 
judicated bankrupt,  -and  that  thereafter  this 
plalntUf  was  duly  elected  trustee  of  the  es- 
tate ot  said  bankrupt  and  has  duly  qualified 
as  such.  That  defendant  is,  and  was  at  the 
times  hereinafter  mentioned,  a  corporation 
dul7  organised  and  existing  according  to  law. 
Pot  Itt  cause  of  action,  plaintiff  atates  that 
oa  or  about  the  22d  day  of  May,  1902,  the 
said  H.  U.  WUIIams  was  insolrent  and  was 
Indebted  to  this  defendant  in  the  anm  of 
$874,401,  and  In  payment  on  said  Indebtedness 
transferred  to  this  defendant  merchandise 
conaiBtlng  of  shoes,  of  tiie  reasonable  value 
of  fSiO.  That  the  ^ect  of  such  transfer 
of  said  property  was  that  this  defendant  ob^ 
telned  a  greater  percentege  of  Ite  debt  than 
any  other  creditor  of  said  bankrupt  of  the 
same  class.  That  defoidant  and  Ite  agente 
bad  reasonable  grounds  to  believe  at  said 
time  that  it  was  Intended  by  such  transfer  of 
^c^erty  to  give  a  preterence  to  this  defend- 
ant within  the  meaning  of  the  acte  of  Con- 
gress relating  to  bankruptoy.  That  after 
tUs  plaintiff  had  been  elected  trustee,  and 
had  qualified,  he  notified  defOndant  that  be 
av(4ded  said  transfer  of  property  as  a  prefer- 
ence, and  he  demanded  of  defendant  tiie  re- 
turn Of  said  properly,  but  that  defendant  re- 


fused and  still  refuses  to  return  tbe  same. 
Wherefore  plaintiff  prays  Judgment  In  the 
anm  of  ¥850  and  his  coste."  Defendant  plead- 
ed a  general  denial  by  way  of  answer. 

The  evidence  dlsdooed  that  prior  to  Hay 
2,  1902,  ta  obedience  to  telegraphic  instnic- 
tions  tram  defendant  ^ckard,  its  agent, 
called  on  WlUIami  at  his  place  of  business  in 
the  Btete  of  Georgia,  and  demanded  payment 
of  Ite  Indebtedness  of  $874.40.  Williams 
stated  he  was  unable  to  make  payment  and 
Plndcaid,  beUevlng  he  had  grounds  foir  at- 
tachment Insisted  on  payment  or  the  return 
of  those  shoes  in  stock  bought  from  defend- 
ant After  taking  legal  advice,  WUIIams 
turned  over  to  Plnckard  one  lot  of  shoes, 
amounting  to  about  $200,  which  were  reshlp- 
ped  to  defendant  For  another  tot,  of  tbe 
value  of  9894,  Ptaickard  agreed  to  accept  tbdr 
invoice  prices  leas  8  per  cent,  and  these  goods 
were  left  In  Williams'  possconton  under  an 
arrangement  with  a  local  bank,  which  was 
In  dilute,  but  resulted  In  delivery  to  Plnck- 
ard of  a  check  tor  1871.24.  Plnckard  took 
notes  to  tbe  amount  of  $239.66  of  the  debtor 
for  the  balance  of  tiie  claim;  also  giving 
credit  for  the  amount  of  tbe  goods  tor  which 
the  cheek  was  given.  .WllUams*  Indebtedness, 
exclusive  of  the  obligation  to  defCindant,  then 
aggregated  $5,009.  and  so  remained  until,  20 
days  later,  be  filed  a  petition  in  voluntary 
bankmptcy,  under  which  be  was  adjudicated 
a  bankrupt  by  tbe  referee.  June  24th.  The 
stock  (tf  the  bankrupt  luTentoried  $2,200;  the 
book  accounte  were  of  the  face  value  of  $1,- 
400^  and  a  piece  of  land  was  valued  at  9200; 
but  the  total  cealhsed  from  tbe  bankrupt  es- 
tate was  about  $1,700. 

Ojdnlon. 

1.  This  action  was  tried  before  a  Jory, 
which,  after  deliberating  upon  tbe  verdict, 
addressed  a  communication  to  the  trial  Judge, 
requesting  him  to  give  the  amount  to  b«  in- 
serted to  fill  out  the  verdict;  that  tbe  in- 
Btructjona  did  not  contain  It  The  coort  made 
known  to  the  attorneys  of  the  respective  par- 
ties tbe  contenta  of  the  foreman's  note,  and 
stated  he  would  Instruct  the  Jury  as  to  tiie 
measure  of  damage^  and  let  each  side  state 
to  the  Jury  what  they  had  to  say  (m  that 
point  Defttidanrs  counsel  objscted  to  such 
proceedings  and  to  the  giving  of  any  further 
Instructions  In  the  case,  and  left  the  court- 
room;, without  then  saving  any  exception. 
The  court  of  Ita  own  motion,  wrote  out  and 
sent  by  the  sheriff  to  the  Jury  room  the  fcd- 
lowlng:  "The  court  instructa  the  Jury  that 
if  they  find  In  favw  of  tiie  plaintiff  they  will 
assess  tbe  damages  at  tbe  reasnuble  value 
of  tiie  merchandise  turned  over  by  said  Wll- 
Uams to  defendant  not  exceeding  the  sum 
of  $850,  and  that  the  plaintiff  claims  the  sum 
of  $571.24  as  such  reuooable  value."  Where- 
upon the  Jury  returned  a  majority  verdict  in 
tevor  of  plaintiff,  assessing  bis  damages  at 
tiie  sum  of  $571.24.  On  the  day  following, 
defendant,  through  ita  attorney,  presented. 
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had  signed  b7  the  trial  judge,  and  filed  a  spe- 
cial bill  of  exceptloos,  which  later,  at  a  suc- 
ceeding term  of  court,  after  the  motioD  tor 
new  trial  had  been  overrnled,  was  embodied 
In  the  general  bill  of  exceptions  bearing  date 
Jmu  28,  1803,  which  la  other  respects  was  in 
the  nsoal  form.  The  statnte  pro  Tides  tiiat  all 
exceptions  taken  during  the  trial  of  a  cause 
before  the  same  Jury  shall  be  embraced  In 
the  same  bill  of  exceptions.  Ber.  St.  1899,  i 
728.  In  an  early  case,  It  was  held  that  the 
law  now  allowed  but  one  bUl  of  exceptions, 
and  the  matters  excepted  to  during  the  trial 
are  to  be  noted  at  the  time,  and  after  the 
trial  Is  over,  and  the  motion  for  a  new  trial, 
or  other  appropriate  motion,  has  been  oTor- 
ruled,  a  bill  of  exertions  Is  to  be  prepared, 
stating  the  matters  excepted  to  In  the  order 
In  which  they  occurred  during  the  trial. 
Dougherty  t.  Whitehead,  81  Mo.  255.  This 
court  In  a  recent  decision  construing  the 
above  section,  has  held  that  It  waa  a  manda- 
tory proTlslon,  and  contemplated  that  Uie 
flnal  bill  of  exceptions  should  be  embraced  In 
one  document  Atchison  t.  Railway,  94  Mo. 
App.  572,  72  S.  W.  489.  The  last-cited  case 
was  Intended,  howeTer,  by  this  court  to  be 
confined  to  bills  of  exception  taken  after  the 
appeal  had  been  allowed,  and  was  not  meant 
to  dispense  with  term  bills  of  exception.  The 
approved  practice,  If  the  action  of  the  trial 
court  Is  desired  to  be  reviewed-  by  the  appel- 
late court.  Is  to  preserve  the  exception  by 
proper  bill  at  the  term  at  which  the  ruling, 
the  subject  of  exception,  was  had,  and  Incor- 
porate such  term  bills  In  the  final  bill  of  ex- 
ceptions'ultimately  taken  as  a  step  for  appeal 
of  the  cause,  which  was  the  course  adopted  In 
this  proceeding,  and  which  has  received  the 
sanction  of  the  Supreme  Court  Smith  v. 
Baer,  166  Mo.  892,  66  S.  W.  166. 

2.  The  section  of  the  statutes  (Rev.  St 
1899,  S  748)  relating  to  the  stage  of  the  trial 
at  which  the  Instructions  shall  be  given,  and 
the  right  of  a  trial  court  to  Instruct  a  jury 
at  a  period  other  than  immediately  after  the 
evidence  Is  concluded,  will  be  found  elabor- 
ately discussed  by  the  Supreme  Court  In  Yore 
T.  Transfer  Co.,  147  Mo.  679,  49  S.  W.  855, 
where  the  practice  was  approved  permitting 
tiie  giving  of  an  Instruction  at  any  time  dur- 
ing the  consideration  of  the  case  by  the  jury, 
provided  the  Instruction  announced  a  correct 
proposition  of  law  applicable  to  the  facta  of 
the  case,  given  In  open  court  and  affording 
the  opposing  parties  an  opportunity  to  know 
Its  contents  and  note  exceptions  thereto,  If 
desta'ed,  or  to  ask  further  explanatory  In- 
structions, if  deemed  necessary.  The  In- 
struction herein  was  given  under  the  condi- 
tions held  requisite  by  the  above  decision,  and 
we  are  restricted  to  weighing  Its  contents. 
Waiving  the  doubt  whether  the  defendant  Is 
entitled  to  have  the  question  considered,  as 
It  la  Tery  questionable  whether  the  exception 
was  properly  saved,  we  are  unable  to  escape 
the  conviction  that  the  concluding  clause,  ad- 
rUng  the  J1U7  of  the  amount  claimed  hj 


plaintiff  as  the  reasonable  value  of  the  mer^ 
chandise  asserted  to  constitute  the  prefer- 
ence, Is  amenable  to  the  twofold  charge  that 
it  is  a  comment  upon  the  evidence,  and  tends 
to  make  too  conspicuous  a  feature  of  tiie  case 
which  was  an  Important  Issue  under  submis- 
sion to  and  property  to  be  determined  by  the 
jury.  .  Its  materiality  and  prejudicial  ten- 
dency is  attested  by  the  prompt  return  there- 
after by  the  jury  of  a  verdict  In  the  amount 
named  in  the  Instruction. 

8.  The  proof  offered  to  establish  the  alle- 
gations made  In  the  petition  of  the  bank- 
ruptcy proceedings,  and  the  election  and  qual- 
ification of  plaintiff  as  trustee  of  the  estate 
of  WUtlams,  consisted  of  the  following,  both 
entitled  as  of  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  Division  of  the 
Southern  District  of  Georgia,  and  in  the  mat- 
ter of  the  bankrupt: 

"At  Brunswick,  in  said  district  on  the 
twenty-fourth  day  of  June,  A.  D.  1902,  be- 
fore me»  A.  J.  Crovatt,  referee  of  said  court 
In  bankruptcy,  the  petition  of  H.  U.  WIl- 
llama,  that  he  be  adjudged  a  bankrupt  vrlth- 
in  the  true  Intent  and  meaning  of  the  acts 
of  Congress  relating  to  bankruptcy,  having 
been  heard  and  duly  considered,  the  said  H. 
U.  Williams  is  hereby  declared  and  adjudged 
bankrupt  accordingly. 

"A.  J.  Crovatt  Referee  in  Bankruptcy." 

"I,  A.  J.  Crovatt,  one  of  the  referees  In 
bankruptcy  of  said  court  do  hereby  certify 
that  the  foregoing  Is  a  true  and  accurate 
copy  of  the  original  order  of  adjudication  In 
the  case  of  H.  U.  Williams,  bankropt  orlf- 
lual  of  file  in  my  office. 

"Dated  at  Brunswick,  Oeorgla,  March  28, 
1903. 

"A.  J.  Crovatt,  Referee  in  Bankruptcy." 

Also  a  copy  of  the  bond  of  plaintiff  as  such 
trustee,  and  Its  approval  by  the  referee  In 
bankruptcy,  and  a  cortlflcate  of  authentica- 
tion of  tmth  by  the  same  referee. 

These  documents  were  admitted  in  evi- 
dence without  objection  thereto  by  defendant, 
and  respondent  now  insists  that  the  latter 
must  be  held  to  have  waived  the  conten- 
tion, now  sought  to  be  pressed,  that  there 
was  no  proof  that  Williams  waa  legallj  ad- 
judicated a  bankrupt  in  the  absence  of  evi- 
dence In  the  record  that  the  Judge  was  ab- 
sent from  the  district  or  ttie  division  of  tbe 
district.  In  which  the  petition  was  pending. 
The  bankrupt  act  provides  that  "if  the  judge 
is  absent  from  the  district  or  the  division 
of  the  district  In  which  the  petition  Is  pmd- 
Ing.  on  the  next  day  after  the  last  day  on 
which  pleadings  may  be  filed,  and  none  have 
been  filed  by  the  bankrupt  or  any  of  bis 
creditors,  the  clerk  shall  forthwith  refer  the 
case  to  the  referee."  The  preceding  subdi- 
vision declares,  "If,  on  the  last  day  within 
which  pleadings  may  be  filed,  none  are  filed 
by  the  bankrupt  or  any  of  his  creditors,  the 
judge  shall,  on  the  next  day,  if  present  or 
as  soon  thereafter  as  practicable,  make  tt» 
adjudication  or  dismiss  tlie  petition."  Act 
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July  1.  taOS,  c  ^  f  IS^  **e'*  and  "t,"  30  Stat 
£51,  c:  541  [D.  B.  Gomp.  St.  1901.  p.  3429].  It 
iB  numlfeBt  from  Ola  language  of  these  aub- 
diTiatona  of  this  diapter  of  tbe  bankropt  act, 
that  primarily  the  adjudication  in  bankraptcy 
is  committed,  to  and  mnat  be  made  by  tbe 
jDdge  of  the  court  In  wbldi  the  proceeding 
is  pending  and  only  in  the  absence  of  such 
Judge  from  the  district,  or  the  division  of  the 
district,  is  authority  conferred  opon  the  deiic 
to  r^er  the  case  to  the  referee  to  whom, 
as  Uie  arm  of  the  court.  Jurisdiction  at 
taches  to  consider  the  petitton  in  such  case, 
make  adjodication,  or  diuniss  the  petition. 
Chapter  S,  |  S6,  80  Stat.  BBS  [U.  S.  Comp.  St 
1901,  pi  9^SS\.  The  absence  of  the  feda«l 
Judge  from  the  district,  or  from  the  dlTlaion 
<^  the  district,  is  a  condition  ivecedent  to 
tbe  lodging  of  anthcnlty  in  the  referee.  Such 
absmce  of  the  Judge  is  a  Jurisdictional  fact 
which  tranafera  the  right  and  power  of  such 
abBimt  Jtidge  to  the  r^eree,  upon  action  xefer^ 
ring  the  case  to  him  the  clerk,  to  make 
the  adjndleation  or  diamisa  the  petition;  and. 
aa  a  fact  essential  to  create  confer  Juris- 
diction, afltematlTe  eridence  of  its  existence 
nlust  appear,  and  no  ivesnmption  respecting 
It  can  be  indulged  in.  It  la  time  tiiat  the 
act  further  prorldes  that  certified  copies  of 
proceedings  before  a  referee  shall  be  admit 
ted  in  evidence  with  like  force  and  effect  at 
certified  ct^les  of  the  records  of  district  courts 
of  tbe  United  SUtes.  and  that  a  certlfled 
coi^  of  tbe  order  approving  the  bond  of  a 
tmatee  diall  constitute  conclusive  evidence 
of  the  vesting  In  him  of  the  title  to  the 
property  of  tbe  bankrupt  (section  21,  "d"  and 
"e,"  30  Stat  6B2  [U.  S.  Comp.  St  1901,  p. 
3430]),  but  Impliedly  iqwn  the  assumption  that 
the  iKinkruptcy  be  dniy  adjudged  in  con- 
formity to  the  terms  of  fbB  act  In  the  forms 
promulgated  by  the  Supreme  Court  of  the 
United  States^  November  28.  1808,  pursuant 
to  section  30,  80  Stat  654  [U.  S.  Comp.  St 
1901.  p.  3434],  a  form  for  reference  by  the 
clerk  to  tbe  referee,  in  tbe  Judge's  absence, 
la  adopted  (Form  No.  15;  liS  Sup^  Gt  zz^, 
which  recites  the  abaence  of  the  Judge  of  the 
district  Nor  is  appellant  precluded  from 
presenting  and  urging  this  objection  al- 
though it  made  no  objection  to  the  fragments 
of  evidence  in  the  record,  for  the  introduction 
of  thla  Imperfect  proof  Is  not  now  objected 
to,  but  its  Insufficiency  and  failure  to  sustain 
the  averments  ctf  the  petition  are  pressed. 

4.  In  its  charge  to  the  Jury,  the  trial  court 
included  the  following  Instruction:  *1f  the 
Jury  find  In  fhvor  of  plalntMf  they  will  ren- 
der a  verdict  for  such  sum  as  will  eqnal  Hie 
value  of  the  proi>erty,  mon^  or  botti,  given 
by  Williama  to  Plnckard  in  partial  aettJement 
of  bis  debt  to  defendant"  The  petition  al- 
lied tbe  transfer  of  merchandise,  of  the 
value  stated,  as  a  preference  unlawful  under 
the  acta  of  Congress,  and  prayed  Judgment 
tot  Its  value.  The  inatructlon  was  broader 
than  the  pleadtog  upon  which  it  was  based, 
and  therefwe  fatally  erroneous.  Wolfe  v. 


Supreme  Lodge,  100  Mo.  675,  81  B.  W.  637; 
Friedman  v.  Pulitzer,  etc..  Go.  {No.  8,253,  Mo. 
App.)  77  S.  W.  840. 

In  view  of  the  conclusions  reached  and 
above  expressed,  it  la  not  deemed  essential  to 
indulge  in  conaldttlng  oOier  propositions  pre- 
seated  by  appellant  which,  even  If  wortt^  of 
determination,  are  not  lUKly  to  be  repeated 
rpon  a  retrial.  For  errors  above  noted,  the 
Judgment  la  reveraed  and  tbe  cause  remanded. 

BLAND,  P.     and  OOODE,  1^  concur. 


KUBB  V.  ST.  LOUIS  TRANSIT  00. 
iCoort  of  Appeals  at  St  Louis,  Mo.  Dec  16, 

1908.) 

STREET  RAILWAYS-INJURIES  TO  FEDBSTRIANS 
—NEOUOENCB— CHILDREN— CARS  REQUIRED 
OF  OTHERS— PROXIMATE  CAUSE— HIBCHANCB 
OP  PERSON  INJURED. 

1.  Where  an  IndlTidoal,  by  some  aecideDt 
predpitates  a  casaalty  resnltlDg  In  injury  to 
himself  owiDg  to  a  daDgeroaa  situation  brought 
about  bv  anothw*s  neglinnce,  his  own  mis- 
chance. Instead  of  the  pnor  negllKence  of  the 
other,  la  not  necessarily  deemed  toe  proximate 
cause  of  tbe  injury;  but  whether  the  injured 
penoD  la  entitled  to  recover  from  the  negli- 
gent  one  depends  on  whether  he  himself  was 

Siiity  of  negligence  that  proximately  caused 
e  iDjury. 

2.  Toe  degree  of  care  resting  on  street  rail- 
way employes  to  avoid  Injury  to  a  child  on  the 
street  is  the  same  that  resting  on  It  gen* 
erally  to  avoid  Injuring  persons  In  the  streeta; 
that  Is,  merely  ordinary  Tigllance  and  activity. 

8.  The  obligation  imposed  on  street  railway 
employ^B  to  pedestrians  is  to  take  merely  the 
care  that  men  of  ordinary  prudence  take  when 
confronted  by  similar  situations  and  conditions, 
and  what  precautions  a  man  of  ordinary  pru- 
dence will  take  to  prevent  accidents  depends 
on  his  knowledge  of  facts  which  suggest  tbe 
probabili^  of  such  accidents  ensuing,  unless 
means  are  adopted  to  avert  It  and  suggest, 
therefore,  as  well,  the  adoption  of  such  means. 

4.  A  motorman  hi  chaise  of  a  street  car  most 
stop  his  car  before  reaching  a  person  exposed 
to  danger  on  the  track  if  he  has  time  to  do  so 
after  discovering  the  perilous  position. 

5.  In  an  action  against  a  street  railway  for 
Injuries  to  a  child,  evidence  that  tike  motorman 
was  acenstomed  to  bis  mn,  knew  that  a  num- 
ber of  children  UBually  came  upon  and  crossed 
the  street  at  the  hour  that  he  was  passing,  aud 
could  see  for  a  long  distance  that  there  was 
no  policeman  on  guard  to  protect  the  children 
as  Dsnal,  but  nevertbdess  ran  his  car  at  bd  ax.- 
cessive  speed,  made  a  qneation  for  tbe  jury  as 
to  defendanra  negligence. 

Appeal  from  St  Louis  Circuit  Court;  J. 
B.  KInealy,  Judge. 

Action  by  Nichdaa  Knbe,  by  George  JF. 
Dlmltry,  next  trlmd,  against  the  St  Louis 
Transit  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Jones,  Jones  &  Hocker.  for  appellant  Jos. 
A.  Wright  for  respondent 

OOODG.  J.  Plaintiff  la  a  minor  chUd,  and 
was  not  quite  seven  years  old  when  he  re- 
ceived tbe  Injury  which  Is  the  basis  of  this 
action.   He  was  a  student  at  tbe  Ashland 
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Scbool  in  St  Louis,  whlcb  Ib  situate  on  the 
east  side  of  Newstead  avenue  at  the  corner 
of  Sacramento.  About  800  children  of  ages 
ranging  from  6  to  15  years  attended  that 
school.  It  was  the  custom  to  have  a  police- 
man stationed  at  the  locality  at  dismissal 
hours  In  order  to  protect  the  children  from 
Injury  by  street  cars  while  crossing  New- 
stead  avenue,  on  which  there  are  tracks. 
On  the  day  the  accident  happened  to  plain* 
tiff  the  police  officer  had  been  tempoi-arlly 
withdrawn  from  that  station  on  account  of 
au  accident  at  the  Fair  Grounds.  The  boy 
Nicholas  Kube  was  dismissed,  along  with  a 
crowd  of  his  scbool  fellows,  about  half  past 
3  o'clock  In  the  afternoon,  and  the  children 
hastened,  as  was  their  wont,  In  various  di- 
rections; many  of  them,  among  whom  was 
the  plaintiff,  crossing  the  street  to  the  west 
side  on  the  way  to  their  homes.  Plaintiff, 
while  crossing  the  street,  stumbled  or  fell 
on  the  track,  and  was  struck  by  a  car.  But 
two  persons  besides  the  car  crew,  who  were 
not  called  to  testify,  were  eyewitnesses  of 
the  accident,  and  they  were  school  children. 
One  of  them— Cecelia  Splndlei^told  It  as 
follows:  *'Q.  "When  was  the  accident?  A. 
The  7th  of  January,  and  I  was  just  coming 
out  of  my  room  when  I  seen  the  little  boy— 
Q.  What  time  In  the  afternoon?  A.  About 
after  3  o'clock;  just  when  school  was  letting 
out.  Q.  What  room  are  you  In?  A.  I  am  in 
6.  Q.  What  floor  Is  that  on?  A.  Third  floor. 
Q.  Where  did  yon  first  notice  Kube,  this  lit- 
tle boy,  when  you  came  out  of  school?  A.  1 
was  going  straight  home,  and  he  was  run- 
ning— Q.  Where?  A.  He  was  running 
across  the  tracks.  Then  he  just  stumbled  on 
the  tracks,  and  hardly  couldn't  get  up— the 
car  was  coming  at  such  awful  speed— he 
couldn't  get  up,  and  the  car  run  over  him. 
Q.  Was  the  car  coming  fast  or  slow?  A. 
Fast.  Q.  Did  the  motorman  ring  the  bell? 
A.  He  rang  the  bell  when  he  was  right  near 
him.  Q.  How  close  to  the  boy  when  he  rang 
the  bell?  A.  About  six  feet.  Q.  Did  he  ring 
the  hell  before  that,  that  you  heard?  A.  No, 
sir;  I  didn't  bear  him  ring  the  bell.  Just 
when  he  was  trying  to  get  by  I  heard  the 
bell.  Q.  What  became  of  the  boy?  Where 
did  the  car  hit  him?  A.  First  it  hit  him  In 
the  leg;  then  he  took  a  somersault:  and 
when  the  car  ran  over  him  I  seen  him  lying 
In  the  street  there.  •  •  •  Q,  Where  was 
he  when  you  first  saw  him?  A.  He  was 
right  crossing  the  street.  Q.  Which  side  of 
Sacramento,  north  or  south?  A.  I  think  It 
was  north.  Q.  North  side  of  the  street?  A. 
Tea,  sir.  Q.  From  the  east  over  toward  the 
west  side?  A.  Yes.  sir.  Q.  Was  he  In  the 
street  when  yon  first  saw  him?  A.  Yes,  sir; 
be  was  In  the  street,  and  he  was  tunning. 
Then  he  stumbled.  Q.  Was  he  running  after 
anybody?  A.  I  don't  know  If  he  was  run- 
ning after  anybody.  Q.  Was  anybody  run- 
ning after  htm?  A.  I  don't  know  whether 
anybody  was  running  after  him.  Q.  As  he 
ran  across  the  street,  yon  saw  the  car  com- 


ing? A.  Yes,  sir.  Q.  You  say  be  fell  do^.^n? 
A.  He  fell  down.  Q.  Where  did  he  fall?  A. 
on  the  car  track.  Q.  Klgbt  in  the  middle  of 
the  car  track?  A.  Yes,  sir.  Q.  What  part 
of  the  car  hit  him?  A.  The  fender  hit  him 
first.  Q.  Where  was  he  lying  after  the  car 
struck  him?  A.  In  the  middle  of  the  track. 
Q.  So  the  car  must  have  run  over  him?  A. 
Yes,  sir,  Q.  Right  square  over  him?  A.  Yes, 
sh-.  Q.  Sure  about  that?  A.  Yes,  sir.  Q. 
How  far  away  were  you?  A.  I  was  about 
half  a  block  away.  I  was  standing  at  the 
crossing  when  it  happened."  Willie  Vougt 
testified:  "Q.  Were  you  at  school  the  day 
this  little  Kube  boy  got  hurt?  A.  Yes,  sir. 
Q.  How  long  have  you  known  this  little  Kul>e 
boy?  A.  About  a  month.  Q.  A  month  before 
the  accident?  A.  Yes,  sir.  Q.  Did  yon  see 
him,  on  the  day  he  was  hurt,  coming  out  of 
school?  A.  Yes,  sir.  Q.  Did  you  see  the  car 
that  struck  him?  A.  Yes,  sir.  Q.  Tell  the 
jury  just  what  you  saw  there.  Where  was 
the  boy  when  you  came  out  of  the  school? 
A.  He  was  running  across  the  street,  and  he 
stumbled,  and  the  car  came,  and  he  rang  the 
bell,  but  he  couldn't  get  up  In  time,  and  the 
car  hit  him.  Q.  How  far  was  the  car  away 
from  the  boy  when  the  motorman  rang  the 
bell?  A.  About  elgbt  feet.  Q.  About  eight 
feet  away?  A.  Yes,  sir.  Q.  Did  you  hear 
him  ring  the  bell  before  that?  A.  No,  sir.  Q. 
Was  the  car  running  fast  or  slow?  A.  Fast 
Q.  Where  did  the  car  hit  this  little  fellow? 
A.  Hit  him  on  the  leg  first  Q.  Where  did  It 
hit  him  next?  A.  He  went  under  the  car, 
and  I  didn't  see  him  after  that.  •  •  • 
Q.  Which  crossing  was  he  on,  north  or  south 
crossing?  A.  He  was  on  the  south  crossing. 
Q.  On  the  south  crosEdng?  A.  Yes.  sir.  Q. 
And  he  was  running  from  the  east  over  to 
the  west  side  of  the  street?  A.  Yes,  sir.  Q. 
Did  he  fall  before  the  car  struck  him  or  aft- 
erwards? A.  He  fell  before  the  car  struck 
him,   Q.  Fell  on  the  tracks?  A.  Yes,  sir." 

For  the  plaintiff  the  court  Instructed  that 
the  law  required  persons  situated  as  Nicholas 
Kube  was  when  and  before  the  accident  hap- 
pened to  exercise  ordinary  caution  to  avoid 
Injury  to  themselves,  and  that  the  absence 
of  such  caution  constituted  negligence;  but 
that  in  determining  whether  plaintiff  was 
exercising  such  caution  the  jury  should  take 
Into  consideration  bis  age  and  capacity;  that 
if,  in  going  on  defendant's  track,  plaintiff 
was  using  the  degree  of  care  which,  accord- 
ing to  the  ordinary  experience  of  mankind. 
Is  to  be  expected  of  one  of  his  capacity,  he 
wuB  not  guilty  of  negligence.  Further,  that 
the  law  required  the  defendant  company's 
servants  to  be  watchful  to  see  that  the  w^ay 
was  clear  In  the  direction  In  which  a  car 
was  going,  and  that  where  they  had  reason 
to  anticipate  the  sudden  and  unexpected  ap- 
pearance of  children  on  or  approaching  the 
track  they  should  so  manage  the  brakes  and 
controller  of  the  car  as  to  be  able  to  stop 
quickly  and  readily.  If  necessary;  that  If, 
under  all  the  circumstances  detailed  in  the 
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avldence,  tbo  Jury  found  tben  wu  leason 
to  antldtpate  tHa  aadden  ana  unexpected  ap- 
pearance ot  dilldzen  on  ,tbe  track  at  tbe  in^ 
tenectlon  of  Kewstead  and  Sacramento  ave- 
Dues,  and  that  tbe  d^endant's  aervanta  in 
cbarge  of  tbe  car  were  not  bd  managing  Its 
coDtroller  and  brakes  as  to  be  able  to  stop 
quickly  abould  occasion  require,  and  furtber 
found  tbe  Injuries  sustained  by  plaintiff  were 
caused  by  tbe  failure  of  defendant's  serr* 
ants  to  80  manage  said  controller  and  brakes* 
tbelr  verdict  sbould.  be  for  tbe  plaintiff;  on- 
tosB  ttaey  found  the  plaintiff  himself  was  not 
ostng  tbe  degree  of  care  to  be  expected  <it 
a  boy  of  tala  age  and  capacity  In  the  circum- 
stances shown. 

For  the  defen^nt  tbe  court  Instructed  sub- 
■tantlaUy  as  follows:  That  the  burden  was 
on  plalntifl  to  establish  1^  the  greater 
weight  of  erldence  that  tbe  agents  at  serv 
ants  in  charge  of  tbe  ear  were  guUty  of  some 
act  of  negligence  or  want  of  ordinary  care 
whlcb  was  the  direct,  proximate,  and 
dent  cause  of  the  injury,  and,  unless  plaintiff 
bad  so  proren*  he  vss  not  entitled  to  reco  tot. 
That  tbe  mere  fact  of  tbe  accident  was  no 
evidence  of  n^llgence  in 'itself,  but,  to  find 
for  the  plaintiff,  tbe  jury  must  find  that  at 
the  time  ot  his  injury  defendant's  servants 
were  guilty  of  some  want  of  ordinary  care; 
that  la  to  say,  of  doing  some  act  which  would 
not  have  been  done  by  an  ordinarily  careful 
person  in  similar  clrcomstancea,  or  omitting 
some  act  that  would  not  have  been  omitted 
by  mcib  a  person  In  the  drcumstanees.  That, 
In  <ader  tor  tbe  plaintiff  to  recover  on  ac- 
count of  the  speed  of  tbi  defendant's  ear,  tbe 
Jury  mast  find  it  was  b^ng  run  at  a  speed 
which  was  negUgmt  under  the  drcumstan- 
oes;  or,  in  otber  words,  at  such  a  speed  as 
a  reasuubly  careful  and  inrudent  motorman 
would  not  have  tolerated;  and  unless  they 
BO  found  plaintiff  could  not  recovOT  on  the 
ground  of  exceeitfve  speed.  That,  In  order  to 
ilnd  for  the  plaintiff  on  the  theory  tiiat  the 
defendant's  motorman,  by  the  exercise  of 
ordinary  car^  would  have  seen  tbe  plaintiff 
in  time  to  sti^  bla  ear  and  avoid  a  collision, 
the  Jury  must  find  plaintiff  was  In  a  position 
of  peril. on  or  near  defendanfa  traA  when 
the  car  was  a  suflklent  distance  away  for  the 
nMrtorman,  by  tbe  exerdse  of  ordinary  care, 
to  have  stopped  or  checked  tbe  car  before  it 
reached  plaintiff.  That  tbe  defendant  was 
not  required  to  sound  the  car  gong  at  all 
times,  and.  In  order  to  find  for  tbe  plaintiff 
on  account  of  failure,  If  failure  there  was, 
to  sound  the  gong,  tbe  Jury  must  find  that  an 
ordinarily  careful  motnnnan,  situate  as  de- 
fendant's motorman  was,  would  have  sound- 
ed the  gong  on  approaching  Sacramento  av- 
enue. That,  If  they  did  so  find,  they  could 
not  return  a  verdict  for  the  plaintiff  for  fail- 
ure to  sound  tbe  gong,  unless  they  further 
found  that  aneb  failure  was  tbe  direct  and 
ptoxtanate  caues  of  plaintiff's  injury.  That, 
If  tbe  Jury  foimd  from  Uie  evld^ice  that 
plaintiff  ran  in  front  of  defendants  car  with- 


out warning,  and  under  aocb  drcumatancea 
as  to  make  It  impoaslble  to  atop  tbe  car  and 
avoid  a  colUston  after  tbe  motorman  saw,  or 
by  tbe  exercise  of  ordinary  care  might  have 
seen,  plaintiff  was  about  to  place  himself  to 
contact  with  the  car,  the  verdict  must  be  for 
the  defendant  That  tbe  absence  ot  a  pollce- 
xuau  from  the  place  could  not  make  the  de- 
fendant liable.  That  If  tbe  Jury  found  the 
plaintiff  failed  to  exercise  the  caution  in  car- 
ing for  himself  usually  exercised  by  persons 
of  bis  age,  experience,  and  intelligence  in  re- 
spect to  placing  himself  in  danger,  at  a  time 
when  it  was  Impostible  for  the  motomun  to 
avoid  injuring  him  1^  the  exardse  of  ordi- 
nary care,  plaintUI  was  not  ^titled  to  re- 
cover. 

A  peremptory  instruction  requested  by  the 
defendant  waa  refused,  as  were  others  to  tbe 
^ect  that  there  was  no  evidence  to  show  tbe 
plaintiff  was  in  a  position  of  peril  for  a  suffi- 
cient length  of  time  for  tbe  motorman  to 
have  averted  tbe  collision  by  tbe  exercise  of 
ordinary  care,  that  there  was  no  evidence  Uiat 
the  car  was  run  at  a  negligent  or  careless  rate  ■ 
of  speed,  no  evidence  that  defendant  failed  to 
sound  tbe  gong,  end  tliat  the  Jury  could  not 
find  for  the  plaintiff  on  those  grounds. 

▲  verdict  for  |1,000  was  returned  In  favor 
of  the  plaintiff.  Judgment  was  entered  ac- 
cordingly, and  defendant  appealed. 

Opinion. 

The  point  pressed  on  our  attention  is  that 
on  the  whole  evidence  a  nonsuit  sbould  have 
tmen  ordered.  The  argument  made  In  sup- 
port of  this  proposition  Is  based  on  the  as- 
sumption that  plaintiff  was  eroding  the  truck 
far  «iough  ahead  of  the  car  to  have  passed 
over  safOly  if  be  bad  not  fallen;  hence  the 
fall  or  stumble  was  the  proximate  cause  of 
the  accident;  not  negligence  on  the  part  of 
the  motorman  In  running  at  too  high  speed, 
or  falling  to  stop  the  car  as  quickly  as  pos- 
sible after  he  discovered  the  danger  of  run- 
ning over  the  boy.  Several  cases  are  cited 
In  support  of  this  point.  Berkley  v.  Ballroad, 
96  Mo.  367,  9  8.  W.  798;  Boland  v.  BaUroad, 
36  Mo.  481;  Kennedy  v.  Ballroad,  4S  Mo.  ' 
App.  1;  Kline  v.  Traction  Go.  (Pa.)  87  Atl. 
522;  Stabenau  v.  By.  (N.  ¥.)  BO  N.  B.  277, 
63  Am.  St  Bep.  698;  Fenton  v.  By*  126  N. 
T.  625.  26  N.  E.  967.  We  do  not  consider  it 
so  absolutely  certain  that  plaintiff  would  have 
crossed  the  track  saf^,  if  he  bad  not  stum- 
bled, as  to  preclude  the  possibility  of  a  rea- 
sonable inference  to  tiie  contrary,  ^me  tes- 
timony of  the  eye  witnesses  is  constetent 
with  the  theory  tbst  tbe  boy  was  struck  on 
the  leg  after  he  stombled,  but  before  he  fell 
to  the  ground.  One  witness  said  the  car  first 
hit  him  on  Ae  leg,  then  be  took  a  somersault, 
and  wben  the  car  ran  over  him  he  waa  ly- 
t  log  in  tiie  street  The  otber  witness  gave 
j  nbout  tbe  same  version,  saying  tbe  car  hit 
hhn  on  tbe  leg  first,  and  he  went  under  tbe 
csr.  True,  this  witness  swore  he  fell  on  the 
tndkB  before  the  car  struck  bim,  but  tbe  en< 
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tin  eiidence  allows  the  Inference  tbat  plain- 
tiff stumbled,  and,  before  be  could  recovOT 
hlniBelf,  was  bit,  and  fdl  to  tbe  ground.  He 
•coold  baldly  bare  been  tbrown  a  someraanlt 
-  If  be  was  prostrate  wben  flrst  struck.  Wbat 
Is  controverted  Is  tbe  sufltelency  of  tbe  evi- 
dence as  a  whole  to  raise  an  Isane  of  fact 
for  tbe  jnry'B  decision  as  to  whether  tbe 
plaintiff*  despite  tals  stnmble  or  fall,  conld 
have  been  saved  from  barm  if  tbe  car  bad 
been  movfaig  at  what  was  a  reasonable  speed, 
considering  the  likelihood  of  cbtldren  being 
In  the  street  If  an  Individual,  by  some  In- 
voluntary mischance,  precipitates  a  casualty 
resulting  In  Injury  to  himself,  but  was  ex- 
posed to  danger  of  tbe  casualty  by  another's 
negligence,  the  law  does  not  always  constme 
bis  own  mischance,  instead  of  ibe  prior  negU- 
gence  of  tiie  other  party,  to  he  tbe  imzlmato 
cause  of  tlie  injury,  and  shut  him  off  from 
damages.  Whether  tbe  injured  party  will  be 
denied  relief  depends  on  whether  be  himself 
was  guilty  of  n^igence  tbat  proslmateiy 
caused  tbe  barmfnl  accident 

'Diere  are  numerous  negligences  tbat  only 
result  In  mishaps  because  of  some  incident 
like  the  tell  of  this  boy,  but  In  which  tbe 
negligence  itself,  and  not  the  mishap  which 
made  it  potoit  to  do  harm,  was  tbe  proxi- 
mate cause  oi  tbe  barm.  In  Lore  v.  Bffg. 
Co..  160  Mo.  e08,  61  S.  W.  678.  tbe  plaintiff, 
a  girl  of  16,  slipped  on  the  greasy  flow  of 
a  factory,  and  as  she  fell  tbnut  her  arm  Into 
some  Insufficiently  gqarded  cogwheels  and 
gearing  machinery,  whoeby  It  was  ennhed. 
The  negligence  of  the  defendant  consisted  in 
working  the  machinery  without  having  tbe 
guards  in  good  repair,  as  the  statute  requir- 
ed it  to  have.  The  contention  was  advanced 
tbat  tbe  girl  assumed  the  risk  of  sUppli^  on 
the  floor,  and  could  not  recover;  for,  al- 
thon^  ttie  machinery  was  angnarded,  die 
would  not  have  been  hurt  but  for  her  fall. 
In  dealing  with  this  contention  the  Supreme 
Court  said  the  slipping  was  not  tbe  acA» 
cause  the  injury;  whldi  would  not  and 
could  not  have  happened  but  for  another 
cause— tbe  insuffldent  gnard  around  the 
gearing;  and  that  as  i^ntlff  was  In  tbe  ex- 
ercise of  ordinary  care  at  tbe  time  she  ac- 
ddenfally  slipped,  and  would  not  have  been 
hurt  except  for  tiie  unguarded  machinery, 
she  had  a  good  case.  A  dmllar  Instance  was 
Uualdk  V.  Dold  Packing  Co.,  S8  Ifo.  App.  822. 
The  plaintiff  therein  slipped  on  a  piece  of 
ice,  or  a  slippery  floor,  and  was  thereby  caus- 
ed to  tali  into  a  vat  of  hot  wator  negligently 
1^  uncovered.  Tbe  defendant  complained 
of  error  because  tbe  court  bad  refused  an 
Instruction  that;  if  flie  plaintiff  was  Injured 
by  sUpplng,  there  could  be  no  recovery,  as  to 
which  the  court  said:  "Besides  this,  tbe 
negligence  charged  In  tbe  petition  was  tbat 
the  defoidant  had  maintained  said  vat  In  an 
ui^nisbed  and  incomplete  condition,  etc 
Tbe  facta  embraced  within  tbe  assumption  of 
the  Instruction,  if  true,  would  not  excuse  the 
defendant  tnm  ita  liability  to  plaintiff  for 


the  injuries  all^^  to  have  resulted  to  plain- 
tiff in  conaeqoMice  of  tbe  defendant's  breach 
of  duty.  It  is  true  that  f  the  plaintiff  bad 
not  slipped,  bis  Umb  would  not  have  been 
plunged  into  tbe  hot-wat€r  tank.  U  is  equal- 
ly true  that,  thot«b  be  slipped,  the  disaster 
would  not  have  overtafcon  bim  had  not  the 
tank  been  uncovered.  The  supplier  was  not 
the  sole  cause  of  tbe  bijury.  Tbe  latter 
would  not  have  occurred  except  for  the  pres- 
ence and  co-existence  oC  both  causes.  The 
cause  of  the  plalntUTs  sluing  was  altogetb- 
er  accidental.  If  It  was  tbe  sole  cause  of 
Ibe  injury,  tbe  defendant  Is  not  Ualde.  Bat 
the  injury  would  not  have  resulted  bad  not 
another  cause  combined  with  the  acddwtal 
cause.  If  the  plaintiff  was  in  tbe  exerdse 
of  ordinary  care  and  prudence  at  the  time 
be  supped,  and  the  injury  is  attributable  to 
the  absence  of  tbe  cover  over  tbe  tank,  to- 
gether with  tbe  alirolngi  tiien  the  plalntUf 
should  recover.  If  tbe  direct  and  proximate 
cause  of  tbe  Injury  was  tbe  uncovered  and 
unprotected  condition  of  the  tank,  tiien  plain- 
tiff would  be  entitled  to  recover  though  the 
slipping  of  tbe  plaintiff  contributed  to  tbe  In- 
Jury." 

The  cases  dealing  with  accidents  to  chil- 
dren on  car  tracks  whidi  we  have  cited  from 
tbe  defendant's  brief  are  onlike  this  one, 
since  the  several  easualttea  whldi  gave  rise 
to  them  occurred  at  pointa  on  streeta  where 
tbe  carmen  bad  no  reason  to  anticipate  tbe 
preseoce  of  a  crowd  of  children,  and  there- 
fore no  reason  to  run  their  ears  ftt  less  than 
tbe  speed  permissible  elsewben.  In  some 
of  them  the  Injured  child  bad  ttllan  on  tbe 
track  before  the  ear  reached  It;  but  whether 
that  happened  or  not  the  dedUmi  exonerat- 
ing tiie  rallvay  company  was  based  in  every- 
In stance  on  testimony  proving  the  child  dart- 
ed suddenly  on  the  track  wben  a  car  was  ap- 
proaching at  considerable  speed,  and  so  near 
that  It  could  not  be  stopped  befve  reacblng 
the  victim.  The  viglbince  and  activity  ob- 
ligatory on  tbe  defoidantfs  servanta  to  u-vcSA 
hurting  the  plaintiff  wm  fbe  same  In  de- 
gree as  rest  on  It  generally  to  avoid  barm 
to  persons  In  ctty  streeta;  that  Is,  wdinary- 
vlgUance  and  activity,  not  extraordinary.  Al- 
though less  care  for  their  own  safety  is  exacteA 
of  young  children  than  of  Individuals  of  fnU 
capadty.  tbe  general  rule  tm  measuring  ttie 
care  to  be  observed  by  ottiers  in  such  lutan- 
ces  is  not  raised  in  favor  of  chUdren.  Stan- 
ley ▼.  Ballroad,  114  li&  606,  21  B.  W.  '882. 
But  while  only  ordinary  care  must  be  taken 
by  tbe  servanta  of  railway  ccmpanles  to 
avoid  hurting  pedestrians  In  streets,  whether 
the  pedestrians  be  children  or  adults,  greater 
precautions  are  necessary  In  ordor  to  fulfill 
tbe  rule  in  some  instances  than  In  others. 
The  obligation  Imposed  by  tbe  law  Is  to  take 
tbe  care  tbat  men  of  common  prudence  take 
when  conbonted  by  similar  situations  and 
conditions;  not  iriat  men  of  extreme  ivn- 
dence  might  take.  Frick  v.  Ralliray  Com- 
pany, 75  Ho.  585.  Wbat  precautions  a  man 
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<f  otdixarj  pradence  will  take  to  prevent  a 
•cataitrophe  depaids  tm  hla  knowledge  of 
fliett  nbSxitk  suggest  the  probabfUty  of  a  ca- 
taatropbe  ensuing  unless  means  are  adopted 
to  arot  It,  and  BOggeet,  therefore,  as  well 
tlie  adoption  of  such  means.  Bowen  t.  By., 
S9  Mo.  268.  8  8.  W.  230;  Qnlrk  r.  Ry.  Co., 
126  H&  279^  28  a  W.  1060;  King  t.  Oil  Co., 
81  Ma  App.  156;  Oontad  Grocer  Co.  t.  Ry., 
89  Mo.  Axv.  801.  In  Trick  t.  Hallway,  Bti- 
pra.  It  was  held  that,  although  a  railway 
•company  la  bonnd  to  oae  ordinary  care,  both 
In  the  country  and  In  towns,  to  avoid  hurt- 
ing traTelers  or  running  over  them,  greater 
pains  are  needed  to  comply  with  ttut  legal 
reqidronent  In  towns  than  In  the  conntry, 
becaiue  the  rlak  of  sacb  acddents  la  greater 
■on  city  streets  ttum  on  country  roada  In 
Stanley  t.  Ballway,  sopra,  which  was  an  ac- 
tion fer  the  death  of  a  minor  dilld,  the  ahore 
prindplea  imre  declared;  the  Snprrane  Oonrt 
saying  of  the  rule  requiring  ordinary  care: 
"It  is  one  that  enables  each  jury  In  each  re- 
curring case,  to  say,  after  a  earefol  surrey 
«f  all  the  facts,  whether  a  party  has  used 
that  care  that  an  ordinarily  prudent  person 
wonld  hare  used  under  similar  drcnmstan- 
•CM.  It  Is  one  tiut  ts  snaceptlble  of  practical 
application.  It  furnishes  the  measnre  re- 
-qnlred  by  the  law.  and  lesTes  to  the  triers  <tf 
the  fact  the  determination  of  the  tects  and 
fixing  the  liability  under  that  rale.  It  la  suf- 
Adently  elastic  to  meet  the  mwt  aggravated 
•case,  or  one  containing  the  slightest  negli- 
gence." The  idea  ct  notice,  warning,  or 
'data  of  knowledge  which  will  oiable  one 
using  good  Judgment  to  anticipate  a  possible 
catastrophe  deeply  pervades  ttie  rules  fixing 
the  responsibility  tor  n^llgent  torts,  la- 
•deed.  one  of  the  cardinal  and  general  rates  of 
the  law  of  negligence  Is  tiiat  the  quantum  of 
care  to  be  observed  and  liability  for  its  non- 
observance  are  In  propmrtlon  to  the  oppor- 
tnnlty  of  forecastliv  danger  and  knowing 
the  need  vt  obviating  it  In  commenting  on 
«  case  founded  on  an  Injury  to  a  servant 
caused  by  the  defective  handhold  of  a  freight 
•car.  In  which  the  evidence  showed  the  defect 
was  Invisible  to  one  looking  at  the  handhold, 
but  that  It  bore  signs  of  age  and  rust  that 
night  have  warned  the  inspector  of  the  im- 
portance of  thorough  scrutiny^  the  Supreme 
Oonrt  said:  *^e  cannot  ftmnulate  any  rale 
■of  law  fixing  d^lnltely  the  standard  of  ordi- 
nary care  Every  attempt  to  do  it  has  re- 
sulted in  failure.  Wliat  Is  ordinary  care  in 
•one  case  might  be  the  grossest  negligence  In 
another.  A  mere  ^nce  at  one  handhold 
might  indicate  to  an  ordinary  observer  that 
it  was  safe;  while,  on  the  other  hand,  a 
glance  might  discover  Its  defectiveness;  and 
again*  the  condltionB  m^ht  be  such  that  ot- 
dinary  prudence  would  suggest  and  require 
«  careful  scrutiny."  Gntrtdge  v.  Mo.  Pae. 
By.  Co.  106  Mo.  620,  16  8.  W.  948.  It  la 
clear  that,  though  the  varied  fftcts  of  dlffw- 
ent  situations  may  not  alter  the  legal  stand- 
ard of  care  required  to  avoid  an  accident. 


they  often  multiply  the  precautions  that 
must  be  observed  to  comply  with  the  stand- 
ard; that  is,  to  satisfy  the  law.  It  Is  clear, 
too,  that  warning  or  foreknowledge  [days  an 
important  in  fixing  the  re^nslblllty  of 
a  person  accused  of  negligently  doing  mis- 
chief. But  the  warning  which  fastens  lia- 
bility If  mischief  is  not  preventei^  because 
It  affords  an  of^ortunlty  to  prevent  the  mis- 
chief, may  be  received  in  different  ways. 
If  the  caaualty  was  due  to  the  coUtelon  of 
an  electric  car  with  a  pedeatrlan,  the  motor- 
man  may  have  been  waraed  by  discerning 
the  person  walking  on  the  track  ahead  of  the 
car,  or  about  to  drive  on  it  oblivious  of  dan- 
ger, or  lying  asleep  on  It  In  either  of  thoae 
emergencies,  or  others  which  may  arlae,  the 
motorman  must  stop  his  car  before  reaching 
ttie  exposed  party,  if  lie  has  time  to  do  so 
after  discovering  Uie  perilous  position;  as 
has  been  decided  with  wearisome  r^ietltlon. 
That  Is  equivalent  to  deciding  that  liability 
falls  on  a  street  railway  cwvany  If  a  metOT- 
man  operating  one  of  Ha  cars  neglects  to  get 
the  car  under  nnitrol  as  soon  as  he  can  aft- 
er he  knows,  or  ought  to  know,  he  must  do 
so  to  save  life  or  Umb.  Aldrlch  v.  Transit 
Ca  <Mo.  App.)  74  S.  W.  141.  Now,  if  a  car- 
man knows  a  street  crossing  will  be  thronged 
wliSi  school  children  at  a  certain  hour  of  the 
day,  that  ftct  ought  to  wara  him  of  the  dan- 
ger of  a  fateUty  If  he  moves  over  the  creas- 
ing at  that  hour  without  having  bis  car  under 
control;  and  if  a  child  ts  Injured  by  his  run- 
ning over  the  crossing  at  a  high  speed  at  the 
given  hour,  a  question  of  fact  arises  as  to 
whether  he  was  negligent  Tbe  situation 
suggests  the  danger,  If  we  may  adopt  the  lan- 
guage used  In  Lore  v.  Mfg.  Oo.,  supra.  This 
seems  to  be  the  doctrine  announced  by  the 
Supr^e  Court  In  Schmidt  v.  Railway,  163 
Mo.  646,  63  8.  W.  834;  Id.,  140  Mo.  260,  50 
S.  W.  021,  n  Am.  St  Rep.  380— which  anth<n^ 
ity  controls  the  present  controversy.  Ite  rea- 
soning was  carefully  followed  by  the  circuit 
judge  In  Instructing  the  Jury  on  the  trial  be- 
low, and  In  fact  the  main  instruction  given 
for  the  plalntur  is  a  copy  ot  one  approved  In 
the  Schmidt  Case.  In  that  action  It  appeared 
a  child  of  the  plaintiff  had  been  killed  by  a 
street  car  on  a  certain  crossing  In  St  Louis 
while  the  car  was  running  fast  et  an  hour 
when  the  crosrtng  was  usually  filled  with 
sdiool  chlldrra.  The  Supreme  Court  said: 
**If  the  gripman  had  been  on  the  lookout  as 
this  Instruction  said  It  was  his  duty  to  have 
been,  be  would  have  seen  those  children  on 
the  sidewalk;  and  If,  as  he  said,  the  buggy 
obscured  his  view,  he  ought  reasonably  to 
have  apprehended  that  some  were  likely  or 
liable  to  emerge  from  behind  that  obstractlon 
when  the  crossing  of  Lemp  avenue  was 
reached;  «nd.  If  be  had  been  on  the  watdi 
then,  and  holding  his  train  in  control,  the 
probabilities  are  the  child  would  not  have 
been  Ulled.**  The  operator  of  flie  car  which 
struck  the  plaintiff  was  accustomed  to  that 
run,  knew  a  swarm  of  children  poured  Into 
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Newstead  avenue  aod  OTer  the  crosBlng  at  tbe 
bonr  he  waa  passing,  and  could  see  for  a  long 
dlBtauce  that  there  was  no  policeman  on 
guard  ae  usual.  The  testimony  of  two  eye- 
witnesses bore  sufficiently  on  the  speed  of  the 
car  to  warrant  the  Inference  that  It  was  ex- 
ceasWe,  the  facts  considered,  since  both  of 
them  swore  It  was  running  fast,  and  one  that 
U  was  running  "awful  fast."  This  evidence 
made  an  Issue  for  the  Jury,  and  precluded 
the  nonsuit  of  the  plaintiff.  In  dealing  with 
a  similar  litigation,  the  Supreme  Court  of 
Kansas  said:  "It  would  be  difficult  to  con- 
ceive a  more  reckless  act  than  that  of  driv- 
ing street  cars  at  a  rate  of  twelve  miles  an 
hour  into  a  swarm  of  school  children  Just  as 
they  were  leaving  school."  The  speed  of  the 
car  In  this  case  may  not  liave  been  that  high, 
but  there  was  testimony  for  the  Jury  as  to 
whether  or  not  It  was  higher  than  it  ought 
to  have  been  when  the  carmen  knew  tittle 
children  would  be  In  the  street,  and  some  of 
them  heedless  of  danger. 

The  case  was  well  tried,  the  instructions 
given  for  the  defendant  were  lll>era],  and 
there  was  evidence  for  the  Jury  as  to  wheth- 
er the  negligence  of  Its  servants  waa  the 
proximate  cause  of  the  accident. 

Judgment  affirmed. 

BIiAXD,  P.  J.»  and  BBTBUBN.  qoncnr. 


BEKEDICTT-  t.  CHICAGO  GREAT  WEST- 
ERN RY.  00. 
(Court  of  Appeals  at  Kansas  Oity^  Ho.  Jan.  4, 
1904.) 

MASTER  AND  SBRTANT—INJURT  TO  RAILROAD 
BRAKEHAN— UNUSUAL  METHOD  OF  STOPPINQ 
TRAIN— NEGLIGENCE— BURDEN  OP  PROOF- 
UNSAFE  POSITION  —  CONTRIBUTORT  NEOLI- 
QENCB— RECOVERY  UNDER  LAW  OF  OTHER 
STATE. 

1.  The  burden  of  proof  is  on  a  defeudant  rail- 
road compsDj,  sued  by  its  brakeman  for  ioju- 
riea  from  the  sudden  stopping  of  a  train,  to 
show  that  the  employment  of  the  emergency 
brake  instead  of  the  ''service  stop,"  which  was 
an  unusual  proceeding  and  ordinarily  unneces- 
sary, was  demanded  by  the  drcumstances  of  the 
ease. 

2.  The  sudden  stopping  of  a  freight  train  by 
the  unasual  and  unnecessary  application  of  the 
emergency  brake  instead  of  the  "serrice  stop," 
whereby  a  brakeman  waa  injured,  is  not  a  risk 
assumed  by  him. 

S.  The  act  of  a  brakeman  In  going  on  the  ca- 
boose platform  to  place  rear  siarnals,  in  din- 
charge  of  his  duty,  is  not  contributory  negli- 
gence as  a  matter  of  law,  though  performed  t>e- 
fore  the  train  has  come  to  a  stop,  so  as  to  pre- 
clude his  recovery  for  n^ligent  injury  from  its 
sudden  stopping  by  the  unusual  and  unexpected 

S plication  of  the  emergency  brake  instead  of 
B  "service  stop." 

4.  McClain's  Code  Iowa,  S  2002,  gives  a 
right  of  action  against  s  railroad  company  to 
any  employe  for  damages  from  the  neglect  of  a 
fellow  servant.  Rev.  St.  Mo.  1899,  {  547,  pro> 
Tides  that  whenever  a  cause  of  actioi^has  accru- 
ed under  the  laws  of  another  state  it  may  be 
brought  In  the  courts  of  Missouri.  HeM,  that  a 
railroad  brakeman  injured  in  Iowa  by  the  negli- 
gence of  an  engineer  can  recover  in  Alissouri. 

^  4.  Set  Haater  and  Sarran^  vol.  84,  Geat.  Dig.  | 


Appeal  from  Circuit  Court,  Buchanan 
County;  W.  K.  James,  Judge. 

Action  by  Ford  W.  Benedict  against  the 
Chicago  Great  Western  Railway  Company. 
Judgment  f^r  defendant  and  plaintiff  ap- 
peals. Reversed. 

0.  F.  Strop  and  W.  K.  Amick,  for  appel- 
lant James  G.  Davis,  for  respondent 

BROADDUS,  J.  The  plalnUff  was  a  rear 
brakeman  on  one  of  the  defendant's  freight 
trains.  The  train  on  which  he  was  Injured 
was  going  from  Dea  Moines,  Iowa,  to  St. 
Joseph,  Mo.,  on  March  16, 1901.  There  were 
sixteen  cars  in  the  train.  The  flrst  ten  cars 
back  from  the  engine  were  equipped  with  the 
air  brake;  the  six  rear  cars  were  not  equip- 
ped with  the  air  brake.  The  air  brake  waa 
controlled  and  operated  by  the  engineer  on 
the  engine.  For  ail  ordinary  stops,  such  as 
stopping  at  stations  and  water  tanks,  and 
all  cases  except  eme^ncy,  the  "service 
stop,"  as  it  was  termed,  was  used.  The 
"service  stop"  checked  the  train  gradually, 
but  did  not  lock  the  wheels.  The  "emergency 
stop"  was  used  only  for  a  sudden  stop  In 
case  of  danger,  and  was  a  full  application  of 
all  the  brake  power,  which  bad  the  effect  of 
loddng  the  wheels.  If  a  train  was  moving 
at  a  rate  of  four  or  five  miles  per  hour,  and 
the  "emergency  brake"  waa  applied.  It  would 
lock  the  wheels  tiard.  The  effect  In  stopping 
the  train  was  almost  Instant,  and  the  shock 
and  recoil  was  unusually  severe,  while  if  the 
"service  brake"  was  applied  It  would  stop 
the  train  gradually,  and  there  was  no  recoil. 
It  was  unusual  to  use  the  "emergency  brake," 
and  when  it  was  applied  persons  about  tbe 
train  eould  generally  hear  the  explosive  sound 
which  It  made. 

On  the  day  and  at  tbe  time  plaintiff  was 
injured  the  train  was  running  at  tbe  rate  of 
about  four  or  five  miles  per  hour,  and  was 
apimiachlng  the  water  tank  at  Peru,  Iowa, 
for  the  purpose  of  supplying  the  engine  with 
water.  It  was  then  getting  dosk.  Plaintiff 
bad  been  riding  In  the  cupola  of  the  caboose. 
Another  train  was  following.  As  the  train 
approached  Fern,  and  was  slowing  down, 
plaintiff  climl>ed  down  from  the  cupola,  got 
his  red  lantern  and  tbe  "markers"  ready. 
"Markers"  were  red  lights  to  be  hung  on 
both  sides  of  the  rear  end  of  the  caboose  to 
designate  the  rear  end  of  the  train.  It  was 
plaintiff's  duty  to  put  these  markers  in  place. 
Plaintiff  stepped  out  on  the  rear  platform 
with  tbe  red  lanterns  and  "markers"  in  his 
bands.  He  set  one  of  the  ''markws'*  and 
tbe  lantern  down  on  the  platform.  He  took 
the  other  "marker"  In  one  hand,  and.  holding 
It  by  the  bail,  grasped  the  iron  raiting  of  tbe 
platform,  and  grasped  a  handhold  on  the  end 
of  the  car  with  the  other  band,  braced  bis 
feet,  one  against  tbe  iron  railing  and  the 
other  against  the  body  of  the  car,  and  stood 
in  tills  braced  position  waiting  for  tbe  train 
to  Mop.  This  position  vas  reasonably  safe 
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If  tbe  train  bad  been  properly  managed,  but 
while  In  this  posltloQ  the  engineer  applied 
the  "emergency  brake,"  which  stopped  the 
train  almost  instantly.  The  shock  was  so 
violent  that  It  tore  plaintiff's  grasp  loose,  and 
threw  him  against  the  end  of  the  caboose, 
and  the  recoil  cast  him  back  off  tbe  platform 
on  to  a  bridge  and  down  Into  a  creek.  Both 
of  the  plaintiff's  arms  were  broken  by  the 
fall,  and  be  received  other  wounds  and 
bruises. 

Tbe  plalutUf's  petition  based  his  right  to 
recover  on  the  ground  of  the  negligence  of 
the  engineer  in  applying  the  emergency 
brake,  which  was  the  alleged  cause  of  the 
injury.  The  statute  of  the  state  of  Iowa, 
where  the  Injury  was  received,  was  pleaded, 
and  also  Introduced  In  evidence.  This  stat- 
ute gives  a  right  of  action  against  a  railroad 
company  operating  a  railroad  in  that  state 
to  any  employe  for  damages  sustained  in  con- 
sequence of  the  neglect  of  a  fellow  servant. 
Section  2002,  McCIaln's  Code,  Iowa.  The  de- 
fense was  a  general  denial,  and  also  allege- 
tlons  constituting  contributory  negligence. 
At  the  close  of  plalntUTs  case  tbe  court  bub- 
tained  a  demurrer  to  his  evidence. 

It  iB  the  contention  of  plaintiff  that  tbe 
application  of  the  emergency  brake  under 
tbe  circumstances  was  unnecessary,  and  con- 
sequently constituted  negligence.  On  the 
other  hand,  defendant  contends  that  that  act 
alone  did  not  of  Itself  amount  to  negligence. 
The  record  does  not  explain  why  tbe  engineer 
applied  the  emergency  brake  In  approaching 
tbe  water  tank  Instead  of  wbat  la  known  as 
the  "sarvice  stop,"  tbe  first  being  adapted 
and  used  in  Instances  of  emergency^  as  its 
name  implies,  and  tbe  latter  being  used  in 
ordinary  cases,  where  a  stoppage  of  the  train 
can  be  accomplished  by  a  gradual  application 
of  the  brakes. 

We  are  confronted  at  the  beginning  with 
the  question  of  whether  tbe  clrenmstances  In 
proof  would  authorize  a  finding  that  no  such 
fiuergency  existed  as  Justified  the  engineer 
In  applying  the  emergency  brake  In  question. 
Notwithstanding  that  ordinarily  the  "service 
■top"  should  have  been  applied,  there  might 
bave  existed  some  cause  which  rendered  tbe 
application  of  tbe  other  brake  necessary. 
Tet  it  having  been  shown  tbat  the  use  of 
tbe  latter  was  unusual  and  unnecessery  on 
sncb  occasions,  and  It  not  being  shown  that 
Its  use  was  demanded  or  made  necessary  on 
the  present  occasion,  when  It  was  the  cause 
of  idalntllTs  injury,  the  natural  and  legiti- 
mate conclusion  Is  that  the  act  was  negli- 
gent, and  It  devolved  upon  defendant  to  rebut 
Bocb  conclusion  by  showing  that  notwith- 
standing wbat  was  both  unusual  and  unnec- 
essary ordinarily  was  demanded  by  tbe  clr- 
cnmstaDCes  at  the  time  In  question. 

An  act.  which  Is  performed  In  the  usual 
manner  In  practice  for  tbe  doing  of  such  acts 
If  {wenmied  In  law  to  be  reasonably  safe, 


and  a  servant  injured  while  In  the  service  of 
the  master  on  such  occasions  Is  held  to  have 
assumed  the  risk,  and  tbe  muster  Is  not  lia- 
ble to  the  servant  for  his  damages.  But  if 
the  mode  adopted  by  the  master  Is  unusual, 
and  the  servant  Is  Injured  by  reason  there- 
of, the  servant  does  not  assume  tbe  risk,  and 
the  master  is  liable  for  damages  suffered  by 
the  servant.  And  tbe  reason  for  holding  tbe 
master  liable  to  tbe  servant  under  the  facts 
in  this  case  are  much  stronger,  as  it  was 
shown  that  the  act  of  the  engineer,  which 
was  the  act  of  the  master,  was  not  only 
unusual,  but  prima  fade  unnecessary. 

But  it  Is  contended  by  defendant  that  the 
plaintiff  by  his  carelessness  contributed  to 
his  own  Injury,  in  that  he  should  bave  waited 
for  the  train  to  stop  at  tbe  water  tank  t>efore 
he  went  upon  the  platform  to  hang  out  tbe 
signal  lights  at  tbe  rear  end  of  the  train. 
What  Is  meant  Is  that  there  was  open  to  him 
two  ways  for  putting  out  the  signal  lights- 
one  to  wait  until  the  train  stopped  at  the 
water  tank,  when  he  should  then  have  gone 
upon  the  platform  and  placed  his  signals,  and 
the  other  method  was  the  one  he  adopted— 
and  that,  as  he  selected  the  dangerous  way, 
he  was  guilty  of  contributory  negligence,  and 
consequently  not  entitled  to  recover.  In 
Moore  V.  Ry.  Co.,  146  Mo.  572,  48  S.  W.  487. 
the  court  held  that:  "An  employe  who  has  a 
choice  of  two  ways  of  performing  bis  labor 
for  his  master,  one  of  which  Is  perfectly  safe, 
the  other  subject  to  risks  and  dangers,  and 
voluntarily  chooses  the  latter,  Is  guilty  of 
contributory  negligence,  and  cannot  recover 
for  the  injuries  resulting  from  such  choice." 

But  we  do  not  think  the  rule  >  should  be 
npidied  as  a  matter  of  law  to  tbe  facts  of  this 
case.  80  as  to  prevent  a  recovery,  for  the 
reason  that  ordinarily  the  mere  fact  that 
plaintiff  was  upon  the  platform  of  the  car 
for  tbe  purpose  of  placing  the  signals  when 
the  train  should  stop  at  tbe  water  tank  was 
not  an  act  accompanied  with  much  risk  or 
danger.  At  most,  it  was  a  question  for  tbe 
Jury  whether,  under  the  circumstances,  plain- 
tiff  was  guilty  of  negligence.  It  Is  a  mat- 
ter of  common  observation  that  brakemen 
are.  by  the  very  necessities  of  their  employ- 
ment, required  for  many  purposes  to  be  upon 
the  platforms  of  the  cars  while  the  trains 
are  in  motion.  However,  had  the  plaintiff 
here  kuown  that  tbe  emergency  brake  was 
to  be  applied  by  the  engineer  to  stop  tbe 
train,  be  would  have  been  guilty  of  negligence 
in  having  chosen  for  the  performance  of  bis 
duty  a  time  fraught  with  danger. 

Aa  the  injury  to  plaintiff  was  sustained 
while  be  was  In  tbe  state  of  Iowa,  be  seeks 
to  recover  under  the  laws  of  that  state.  This 
be  may  do.  Guerney  v.  Moore,  131  Mo.  600, 
32  S.  W.  1132;  section  &4T,  p.  238,  Rev.  St. 
Mo.  1899. 

For  tbe  reasons  given,  the  cause  Is  reversed 
and  remanded.  All  concur. 


Digitized  by 


Google 


83 


78  80UTHWBSTBKN  RBPOBTEB. 


CUo. 


GA8B  T.  OOBDBLL  ZINC  ft  LEAD  MIN. 
CO.* 

iConrt  of  AppMk  at  Bt  LouIb.  Mo.    Dec  IS. 
1908J 

VBONQFUL  DBATH— ACTION— STATUTES— PAR* 
TT  FLAINTIFF—UINOR  CHILDREN— 
BYIDBNCB— SUFFICIENCY. 

1.  Under  Bev.  St  1899,  S  2864,  providing  that 
BCtioDfl  for  wrongful  death  may  be  broaght, 
first,  by  the  hiuband  or  wife  of  the  deceased, 
or,  Becond,  if  there  be  no  bosband  or  wife,  or 
he  or  she  falls  to  rae  within  aix  months  aft^ 
snch  death,  then  by  tJie  minor  child  or  children 
of  deceased,  a  suit  commenced  by  the  widow 
more  than  slz  months  after  the  death  of  her  ba»- 
band  cannot  be  maintained  where  the  deceased 
left  a  minor  child  or  diildren. 

2.  In  an  action  for  wrongful  death  under  Rot. 
St.  1899,  S  2865,  designating  actions  that  sni^ 
vive,  it  was  alleged  by  the  widow  of  deceased 
that  he  left  no  nunor  child  or  children  snrrlTing 
him.  The  only  eridaice  to  sapport  the'aUega" 
Hon  was  her  testimony  that  she  had  been  mar- 
ried before  she  married  the  hosband  for  whose 
death  the  action  was  bronght,  and  that  she  had 
living  a  minor  child,  bnt  to  which  of  her  hus- 
bands the  child  was  to  be  credited  was  not  dis- 
tinctly stated.  In  referring  to  her  last  husband, 
she  uld,  "He  provided  well  for  me  and  my 
child."  Held  insuffideut  to  show  that  the  hiin- 
band  for  whose  death  piatotlff  sued  left  no 
minor  ehOd. 

Appeal  fiwm  Circuit  Court,  Oreene  Ooun- 
ty;  Jaa.  T.  Merllle,  Judge. 

Action  1^^  Mn.  Donie  Case  against  the 
Cwdfidl  Zinc  ft  Lead  Mlnlnc  Company. 
From  a  Judgment  tor  defendant,  plaintiff 
appeals.  Affirmed. 

Allen  &  Bathbun  and  Clark  ft  Buckley,  for 
appellant  Robertson  ft  Mann,  for  respond- 
ent 

BLAND,  P.  3.  Plaintiff  sued  to  recover 
damages  on  acconnt  of  the  death  of  her 
husband,  occasioned,  as  alleged,  by  the  Di- 
ligence of  the  defendant  in  famishing  de- 
ceased, while  tn  Its  employ,  with  an  unsafe 
and  dangerous  tamping  bar  to  be  used  by  de- 
ceased In  tamping  dynamite  In  drilling  boles 
In  defendant's  mine.  Plaintiff's  husband 
was  killed  In  defendant's  mine  on  October  2. 
1900,  by  the  prematore  explosion  of  a  dy- 
namite charge  In  a  drill  bole.  The  suit  was 
commenced  on  April  24,  1901.  After  all  the 
evidence  was  heard,  plaintiff  was  forced  to 
take  a  nonsuit  by  the  ruling  of  the  circuit 
court  on  the  evidence.  After  an  unsuccess- 
ful motion  to  set  aside  the  Inrolnntary  non- 
suit, plaintiff  appealed. 

It  is  alleged  In  the  petition  that  the  de- 
ceased left  no  minor  child  or  children  sur- 
viving him,  but  there  is  not  to  be  found  In 
the  record  a  syllable  of  evidence  proving 
this  allegation.  The  suit  was  commenced 
more  than  six  months  after  the  death  of 
plaintiff's  husband.  Tbe  action  Is  founded 
on  section  2866,  Rev.  St.  1899.  The  persons 
upon  whom  the  right  to  sue  Is  conferred  by 
this  section,  and  tbe  limitations  as  to  time 
In  wbldi  suit  may  be  brought,  are  found  In 

*Reheulng  denied  Jaooarr  5,  UM. 
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tbe  next  preceding  section  (2864),  which  in 
this  respect  provides  that  the  action  may  be 
brought:  "First  by  the  husband  or  wife  oC 
the  deceased;  or,  second,  If  there  be  no  bns- 
band  or  wife,  or  he  or  she  falls  to  sue  with- 
in six  months  after  such  death,  then  by  the 
minor  child  or  children  of  the  deceased, 
whether  such  minor  child  or  children  of  the 
deceased  be  the  natural  bom  or  adopted 
child  or  children  of  the  deceased.  *  *  *'* 
In  Barker  v.  The  Hannibal  &  St  Joseph  By. 
Co.,  91  Mo.,  loc.  clt  92,  14  S.  W.  281,  tbe 
Supreme  Court,  referring  to  section  2864, 
said:  "This  provision  Is  not,  we  think, 
merely  a  limitation  or  bar  to  the  remedy  of 
tbe  wife,  but  is  a  bar  to  the  right  Itself.  If 
there  are  minor  children,  and  the  existence 
or  nonexistence  of  such  minor  children  Is  to 
be  held,  we  think,  as  of  the  substance  of  tbe 
right  of  tbe  wife  to  sue  after  the  six  months 
bare  expired."  This  constractlon  of  tbe  stat- 
ute was  approved  and  followed  In  Mcintosh 
V.  Railway,  103  Mo.  131, 15  S.  W.  80;  Sparks 
T.  Railroad,  31  Mo.  App.  Ill;  Dulaney  v. 
Railway,  21  Mo.  App.  S97.  The  suit  bavins 
been  commenced  more  than  six  months  after 
the  death  of  her  husband,  It  was  Indispensa- 
ble to  her  right  to  maintain  the  auit  to  both 
allege  and  prove  that  her  husband  left  nt> 
minor  child  or  children  surviving  htm.  It  is 
alleged  In  the  petition  that  no  minor  child 
or  children  were  left  surviving  tbe  deceased. 
The  plaintiff.  In  her  evidence,  shows  that  she 
had  been  married  before  marrying  tbe  de- 
ceased, and  that  she  has  a  minor  child,  bnt 
to  which  of  her  husbands  this  (blld  Is  to  be 
credited  does  not  distinctly  appear  in  the 
record.  In  referring  to  ber  last  husband,  she 
said:  "He  provided  well  for  me  and  my 
child."  From  this  expression,  the  Inference 
might  be  drawn  that  tbe  child  was  by  her 
first  husband.  Had  it  been  by  the  last  hus- 
band, she  would  most  likely  have  said:  "He 
[ber  last  husband]  prorided  well  for  me  and 
our  child."  However,  the  paternity  of  the 
child  is  not  made  snfflclently  clear  by  tbe 
record  to  warrant  ns  In  concluding  deceased 
left  no  minor  child  snrvlTlng  him;  fallnro  to 
make  this  clear  was  fatal  to  plaintiff's  case, 
and  compelled  tbe  nonsuit  that  was  toTteA 
upon  her. 
The  judgment  la  affirmed. 

RBYBUBN  and  GOODS,  JJ^  concur. 


FANNING  T.  ST.  LOUIS  TBANSIT  CO.* 

(Oomt  of  Appeals  at  St.  Louis,  Mo.  April  28, 

1908.) 

STREET  RAILWATS-CROSaiNQ  ACCIDENT-CON- 
■  TRIBUTORT  NBaLIQBNGE— CONCUR* 
RENT  NBQUQENCE. 

I.  Where  plaintiff  was  16  or  20  feet  from  a 

street  crossing  when  ehe  noticed  a  street  car 
approaching  from  the  other  side  of  the  crossing, 
but  she  went  onto  the  crossing,  and  did  not  no- 

*Reheariag  dented  Jonuu?  U,  IflM. 

I I.  8m  StTMt  RaUnads,  vol.  H  Cwt  Dig.  I  M. 
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tlee  the  car  agaiD  nutil  she  had  reached  the  mid- 
dle of  the  track,  she  was  guilty  of  contributory 
negllgeDce. 

2.  A  pedeBtrian  tnjored  owiog  to  bar  own  neg* 
ligence  in  tailing  to  look  for  the  car  and  th« 
motorman'B  in  running  at  ft  prohibited  rate  of 
■peed  cannot  recorer. 

Appeal  from  Clrcnit  Conrt,  St  Charles 
Ooontr;  BUlott  M.  Hi:«be%  Judge, 

Aetifui  b7  Mary  Fanning  against  the  St 
Lonls  Xranslt  Oompany.  From  ft  judgment 
tor  plaintiff,  defendant  appeals.  BeTersed. 

Boyle,  Priest  &  Ldimann  and  T.  O.  Brnere 
&  Son,  for  a^tellant  A.  R.  Taytor  and  T.  F. 
MdTeumiHi,  fcr  respoidrait 

Statement 

BLAND,  P.  3.  On  May  27,  1900,  plalntlfl 
was  Btmck  by  one  at  defendants  west-bound 
can  on  Manchesta  avenue.  In  the  city  of  St 
LoolSk  and  Injured.  The  suit  is  to  recover 
damages  alleged  to  have  been  cansed  by  the 
eolUalon.  The  petition  conta^  the  following 
aastgnments  ot  negllgesMw:  That  the  ear  was 
tunning  at  a  wild,  ezcesalTe,  and  unlawful 
rate  of  speed;  that  It  was  running  In  viola- 
tlon  ct  what  la  commonly  known  as  the  "Vlgl* 
lant  Watch  Ordlnanra,"  and  also  In  violation 
of  the  q^eed  ordinance— all  of  which  acts  of 
negllg^ce  are  alleged  to  have  contributed  to 
plalntUfs  Injuries.  The  answer  was  a  gen- 
eral denial  and  a  at  contributory  n^Il- 
gmce  to  the  effect  that  plaintiff  stepped  on 
the  trad:  Immediately  In  front  of  defendantfs 
car,  and  so  near  thereto  fliat  It  was  Impossible 
to  wbap  the  car  In  time  to  prevent  it  striking 
plaintiff.  On  the  part  of  plaintiff  the  evidence 
la  that  she  keiit  a  boarding  house  on  the  north 
aide  of  Manchester  avenue  a  short  distance 
west  of  whme  the  accident  occurred;  that  at 
about  2:30  p.  m.  on  May  27.  1900;  she.  In 
company  with  her  grown  dangbter  and  Mrs. 
Charles  Herron,  started  to  dnutdt;  lliat  they 
traveled  a  short  distance  east  on  the  north 
side  of  Mandiester  avraue,  and  then  turned 
south  to  cross  over  the  street  In  single  file; 
that  MrsL  Herron  was  In  advance,  the  daughr 
ter  next  and  the  plaintiff  in  the  rear;  that 
Mrs.  Hcrrm  crossed  the  street  and  had  Just 
stuped  on  the  sidewalk,  when  idalntlff  was 
struck;  that  plaintiff's  daughter  was  six 
anm  ttet  south  of  the  track,  and  plaintiff 
bad  Just  stopped  over  the  sontii  rail  of  fhe 
track,  but  not  Car  enough  from  it  to  miss  the 
car.  Plafaitlff  testlfled  that  the  fender  or 
some  part  of  the  car  struck  her  on  the  lower 
and  back  part  of  her  legs,  and  threw  her  Into 
the  street;  that  both  bones  of  the  right  leg  be- 
low the  Imee  were  broken,  the  cap  of  the  left 
knee  displaced,  the  condyles  of  the  tibia  of  the 
left  leg  fractured,  her  back  badly  turuised,  and 
that  from  these  Injuries  she  was  confined  to 
her  bed  and  was  under  medical  treatment  for 
right  or  nine  months;  that  her  1^  knee  was 
permanently  Injured,  and  so  weak  that  she 
was  unable  to  bear  her  weight  upon  It,  and 
was  compelled  to  go  npon  crutches.  In  re- 
tpeet  to  her  Injuries,  she  was  corroborated  by 


her  daughter,  who  waited  on  her,  and  by  her 
attending  physician.  The  latter  tOL  Ufled  that 
the  Injury  to  ho:  left  knee  was  Incurable^  and 
she  would  be  compelled  to  go  cm  crutches  the 
balance  ot  her  life;  that  she  also  bad  an  in- 
curaUe  kidney  trouble,  probably  caused  by 
the  Injury  to  bar  batft  when  she  was  struck, 
by  the  car.  Plaintiff  testified  that  prior  to  the 
accident  she  was  making  fTom  $S0  to  Vao  a 
month  keeping  boarders;  that  after  she  wa» 
injured  she  had  to  give  up  the  business,  for 
the  reason  that  she  was  unable  to  look  aftor 
it;  tliat  for  medicine  and  medical  attend- 
ance she  had  been  put  to  an  expeiue  of  from 
9200  to  275.  The  evidence  la  that  at  the 
time  of  the  aeridrat  the  employte  of  the  de- 
fendant were  out  on  strike;  that  th^  had  an 
assembly  hall  on  Manchester  avenue,  nrar  the 
ptoce  of  the  accident  and  tMt  a  numbor  of 
die  strikers  were  boarding  with  the  plaintiff, 
and  a  numbor  of  them  were  around  in  the 
neighborhood  when  the  acddoit  happened; 
that  a  torpedo  bad  been  put  <m  the  trade 
about  200  feet  east  of  where  platotlff  was 
struck  by  the  car,  and  when  the  car  passed 
over  this  torpedo  it  e^Ioded,  and  nude  a.  loud 
noise,  which  noise  caused  plaintiff  to  look  up; 
that  she  saw  the  car  coming  about  200  feet 
east  of  her  when  she  looked  up,  but  did  not 
notice  that  It  wu  running  at  an  unusual  rato 
of  speed,  and  could  not  tell  at  what  speed  It 
was  running;  she  siwowd  It  was  running  at 
the  usual  rate  ot  «peed  (7  or  8  miles  per  hour); 
that  when  she  looked  up  she  was  from  13  to 
20  feet  west  of  the  oosring;  that  she  did  not 
stop,  but  walked  oa  towards  the  crossing, 
turned  south  Immediately  in  the  rear  of  her 
daughter,  and  proceeded  to  cross  the  street:, 
that  when  she  reached  the  middle  of  the  track 
she  looked  east,  and  saw  a  car  coming  within 
80  or  40  fleet  ctf  bar,  running  r^ildly;  and  that 
die  thai  hurried  to  get  off  the  tradt  but  waa 
Btrudk  before  she  could  clear  the  car.  She  tes- 
tified that  she  thought  she  had  plenty  <tf  time 
to  cross  before  the  car  would  arrive,  and  did 
not  look  at  the  car  again,  after  the  explotdon. 
occurred,  until  she  was  on  the  traA;  that  It 
she  had  ctmttoued  to  look  at  it  die  supposed 
she  might  have  seen  tiiat  it  was  running  at 
a  rapid  qeed.  Other  witnesses.  In  behalf  of 
plaintiff,  testified  that  the  car  was  about  20O 
feet  east  of  the  crossing  where  plaintiff  was 
iojured  when  tiie  toipedo  eroded;  that  the 
car  was  running  on  a  downgrade  with  the 
powev  turned  on,  whldi  was  unusual,  and  was 
running  at  a  speed  of  from  16  to  K  miles  an 
hour;  that  wb«i  tbe  toi^>edo  exploded  tiie  mo- 
torman  to  Charge  l)ecftme  frightened,  lost  con- 
trol of  the  car,  and  let  It  run  wild,  and  an- 
other motorman,  wbb  was  Inside  the  car,  came 
out  and  took  charge  of  It  but  was  unaUe  to 
stop  It  until  It  had  run  from  120  to  ISO  feet 
b^ond  wbm  plalntlfl  was  struck.  The  vigi- 
lant watch  wdlnance  and  speed  ordinance 
were  read  to  evidence  by  platotlff.  On  tbe 
part  at  defendant  the  evidence  tends  to  prove 
tiiat  plaintiff  was  but  sllghtiy  Injured;  that 
no  bones  to  her  left  leg  were  broken;  that 
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her  ilffbt  knee  was  not  Injured,  and  she  was 
apparently  In  good  health,  and  there  was  no 
apparent  reason  why  she  should  nse  crutches; 
that  the  car  at  the  time  was  tinder  the  control 
of  the  motorman,  was  running  at  a  speed  of 
from  6  to  7  miles  per  hour,  and  that  plain- 
tiff, when  she  turned  south  to  cross  the  track, 
stopped  near  the  track  and  looked  and  saw 
the  car  coming  within  30  or  40  feet  of  her, 
and  then  deliberately  proceeded  to  walk  over 
the  track;  that  the  motorman  and  a  special 
police  officer  on  the  car  saw  her  movements, 
and  called  to  her  to  look  out;  that  she  paid 
no  attention,  but  continued  on  the  track,  and 
was  in  such  close  proximity  to  the  car  that  It 
was  impossible  to  stop  it  in  time  to  prevent 
it  striking  her;  that  the  car  was  stopped 
within  46  feet  after  It  struck  her.  The  evi- 
dence of  defendant  was  that  the  crossing 
where  piaintifT  was  Injured  was  about 
feet  west  of  the  point  on  the  track  where 
the  torpedo  was  exploded;  that  a  car  running 
from  6  to  8  miles  per  hour  could  be  stopped 
on  that  track,  In  the  condition  it  was  in  on 
that  day,  in  about  70  feet;  if  running  at  a 
speed  of  15  or  20  miles  per  hoar,  it  could  be 
stopped  in  about  80  or  90  feet  In  rebuttal  the 
evidence  is  that  no  warning  was  given  by  the 
motorman  or  other  perstm  to  plaintiff  to  look 
out.  A  verdict  assessing  plalntlfTs  damages 
at  $4,000  was  signed  by  10  of  the  Jurors,  and 
returned  Into  court  After  an  unavailing  mo- 
tion for  new  trial,  defendant  appealed. 

Opinion. 

Defendant  as  la  usual  In  this  class  of 
cases,  offered  peremptory  instructions  at  the 
close  of  plaintiff's  evidence  and  again  at  the 
close  of  all  the  evidence  that  under  the  evi- 
dence plaintiff  could  not  recover,  which  in- 
structions the  court  refused.  Plaintiff  teatl- 
fled  that  her  attentlcm  was  called  to  the  car 
by  the  explosion  of  the  torpedo;  that  she  was 
then  15  or  20  feet  from  the  crossing,  and  the 
car  was  200  feet  east  of  her;  that  without 
paying  any  further  attention  to  the  car  she 
walked  on  the  crossing,  turned  south,  and  pro- 
ceeded to  go  across  the  track,  and  did  not  no- 
tice the  car  until  she  was  In  the  middle  of  the 
track,  when  the  car  was  close  upon  her,  run- 
ning at  a  rapid  speed.  It  seems  to  us  that 
having  seen  the  car  200  feet  away,  ordinary 
prudence  would  have  dictated  to  plaintiff,  be- 
fore proceeding  across  the  track,  to  look  and 
ascertain  whether  or  not  she  had  time  to  cross 
in  safety,  and  that  by  her  own  evidence  she 
convicts  herself  of  negligence.  Kelsay  v. 
Railway,  129  Mo.,  loc.  clt  372,  30  S.  W.  839; 
Holwerson  v.  Railway,  151  Mo.  210,  57  S.  W. 
770,  50  L.  R.  A.  850,  and  cases  cited.  Con- 
ceding, then,  thiat  defendant's  jnotorman  was 
guilty  of  negligence  in  running  the  car  at  a 
prohibited  rate  of  speed,  the  fact  remains  that 
plaintiff  was  likewise  guilty  of  negligence, 
concurrent  with  the  negligence  of  the  motors 
man,  and  tliat  the  Injury  was  the  result  of 
the  concurrent  negligence  of  both.  In  such 
clrcnmstances  the  law  la  well  settled,  here 


and  elsewhere,  that  plaintiff  la  not  entitled  to 
recover.  Turner  v.  Railroad,  74  Mo.  602; 
Powell  V.  Railroad,  76  Mo.  80;  Butts  v.  Rail- 
way, 98  Mo.  272. 11  8.  W.  764;  Boyd  v.  Rail- 
way, 106  Mo.  371,  16  S.  W.  909;  Krels  v. 
Railway,  148  Mo.  821,  49  S.  W.  877;  Murphy 
V.  Railway,  153  Mo.,  loc.  dt  262,  54  8.  W. 
442;  Smith  T.  Railway  Co.,  62  Mo.  App.  36; 
Jones  T.  Barnard,  68  Mo.  Ai^.  501;  -Lloi  ▼. 
Railway  Co.,  79  Mo.  App.  475;  BklpttHi  t. 
Railway,  82  Mo.  App.,  loc.  dt  143;  KlUlan  t. 
Railway,  86  Mo.  App.  473;  Gahagan  t.  Rail- 
road (N.  H.)  55  L.  R.  A.  426,  and  note. 

W«  conclude  that  defendant's  instruction  In 
the  nature  of  a  demurrer  to  plaintiff's  evi- 
dence should  have  be«i  given,  and  reverse  thtt 
judgment 

RBTBURN  and  GOODE,  JJ.,  concur. 


HADLET  et  al.  v.  BBRNBRO  et  aL 
(Court  of  Appeals  at  St.  Louis,  Mo.  Deo.  IS, 
1903.) 

ERROR  CORAH  NOBIS— WHEN  LIEa-UNIAWFUI. 
DETAINHR— APPKAL. 

1.  Thongh  an  appeal  from  a  jadgment  of  a 
Justice  of  the  peace  In  an  unlawfol  detainer  ac- 
tion, given  during  term  time  of  the  court  to 
which  the  appeal  Ues,  must  be  taken  within  six 
days'  after  judgment,  on  psln  of  the  appeal  be- 
ing dismissed,  if  the  court  does  not  dismiss  the 
appeal,  bat  entertains  the  cause  without  qnes- 
tiou  of  its  jurisdiction  being  raised,  the  jadg- 
ment,  if  Bubject  to  attack,  cannot  he  vacated 
by  motion  in  tbe  nature  of  a  writ  of  error  coram 
nobis,  aa  that  writ  will  not  lie-  it  the  com- 
plaining party  knew,  or  might  have  known,  the 
fact  complained  of  during  the  trial. 

Appeal  from  St  XiOnla  Oircolt  Court;  D. 
D,  Fisher,  Judge. 

Action  by  Leo  G.  Hadley  and  others 
against  David  Bemero  and  others.  Judg- 
ment for  plaintiffs.  Motion  in  the  nature  of 
a  writ  of  error  coram  nobis  for  vacation  of 
the  judgment  From  an  order  overruling  the 
motion,  defendants  appeal.  Affirmed. 

Vernon  W.  Enapp,  toe  an>ellantL  Thos.  8. 

Meng,  for  respondents. 

GOODE,  J.  Plaintiffs,  Leo  G.  Hadley  and 
others,  obtained  judgment  against  the  defend- 
ants, David  Bemero  and  others,  October  18. 
1901,  in  an  imlawful  detainer  action  before 
a  Justice  of  the  peace.  Defendants  appealed 
to  the  circuit  court  from  the  Justice's  Jndg^ 
ment  eight  days  after  it  was  roidered.  This 
appeal  was  not  Id  time,  as  the  circuit  court 
was  then  In  session,  as  now  appears,  and 
the  statutes  require  the  appeal  from  a  Jus- 
tice's Judgment  In  an  unlawful  detainer  case 
to  be  taken  in  sbt  days  after  Judgment  If 
the  court  to  which  It  lies  Is  then  holding 
a  tenn.  We  suppose  the  fact  that  the  ap- 
peal was  too  late  was  not  called  to  the 
tention  of  the  drcnlt  court  and  it  may  not 
have  occurred  to  either  of  tbe  parties.  At  all 
events,  the  cause  was  tried  anew,  with  tbe 
result  that  Judgment  was  again  altered 
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■galoBt  the  defendantB,  who  again  appealed, 
and  the  cause  came  to  this  court  Here  a 
point  was  raised  against  the  Jnrladlctton  of 
the  eircnlt  court;  but,  ia  the  record  before 
IB  failed  to  show  the  Jnstlce^s  jndgment  was 
given  during  tmn  time,  we  ruled  the  point 
against  the  defendants,  because  we  had  no 
right  to  take  notice  that  a  term  of  ttie  dr- 
coit  coort  was  then  running,  but,  In  the  at>* 
sence  of  proof  to  the  contrary,  were  bound 
to  presume,  Id  faTor  of  the  Judgment,  that 
said  court  found  the  facts  existed  which  au- 
tborteed  It  to  hear  and  determine  the  cause, 
to  wtt,  that  the  Justice  gave  Judgment  while 
tt  was  In  racatlon.  The  report  of  our  ded* 
Ooa  will  be  finind  In  97  Ma  App.  814,  71  B. 
W.  461. 

After  the  affirmance  of  the  Judgment  the 
defmdants  filed  a  motion  in  the  nature  of  a 
writ  of  error  coram  nobis  in  the  circuit  court 
to  racate  its  Jndgmeot,  assigning  as  ground 
for  the  motion  the  tardy  appeal  from  the 
maglEtrate's  Judgment  Proof  was  m&de 
that  the  circuit  court  was  In  fact  sitting 
when  the  Judgment  was  rendered;  but  the 
motion  coram  nobis  was  OTerruled,  notwlth- 
Btandlng  that  proof,  and  defendantB  hare 
again  appealed  to  this  court  from  the  ordtf 
orermltaig  the  motion. 

An  appeal  from  a  Judgment  of  a  Justice  of 
the  peace  in  an  unlawful  detainer  action 
given  during  term  time  of  the  court  to  which 
tiie  appeal  lies  must  be  taken  within  six 
days  after  Judgment,  on  pain  of  the  appeal 
being  dismissed,  as  has  been  decided  fre- 
quently. Robinson  t.  Walker,  45  Mo.  117; 
Bauer  t.  Cabanne,  11  Mo.  App.  114;  East- 
ings T.  Hennessey,  S2  Mo.  App.  172.  An  ap- 
peal In  otiber  litigation  will  fall  If  allowed 
after  the  lapse  of  the  statutory  period  for  ap- 
pealing. State  T.  Bpperson,  4  Mo.  90;  State 
T.  Anderson.  84  Mo.  S24;  St  Louis  r.  Gun- 
ning Co,  188  Mo.  847,  88  S.  W.  78a  Ac- 
cording to  the  opinions  In  those  caeeft,  the 
4drcnlt  court  acquires  no  Jurisdiction  otw  the 
aobject-matter  of  the  action.  If  an  appeal 
Is  too  late— a  statement  that  seems  to  be 
too  broad,  and  to  Intend  rather  that  the  court 
appealed  to  obtains  no  Jurisdiction  of  the 
particular  case;  Jurisdiction  over  the  sub- 
ject-matter of  an  action  means  the  power  to 
detennine  legal  controTersles  of  the  same 
«tess  or  sort  Posthlewalte  v.  Qhlselln,  97 
Ma  420.  10  S.  W.  482;  Livingston  v.  Allen, 
88  Ma  App.  294;  Leonard  v.  Sparks,  117 
Mo.  103,  22  S.  W.  890,  88  Am.  St  Bep.  646. 
Or,  as  Is  sometimes  said,  it  Is  the  power 
to  adjudge  concerning  the  general  question 
involved;  the  power  to  act  and  adjudicate 
In  litigation  of  the  same  nature,  though,  from 
tedi  of  service  on  a  party  or  some  other  de- 
ficiency, tiie  power  may  not  be  exercisable  in 
a  pending  case.  Brown,  Jorlsdiction  (2d 
■d.)  &  Circuit  courts  have  appellate  Jurls- 
dleUtm,  by  force  of  the  statntes,  in  unlawful 
detainer  actions,  and  have,  therefore,  strlcUy 
^peaking.  Jurisdiction  over  the  snbject-mat- 
tir  of  any  case  erf  Hiat  kind.  But  they  hare 
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no  power  to  determlve  an  action  appealed 
from  a  magistrate's  court,  whether  It  be  an 
unlawful  detainer  one  or  sotaie  other,  unless 
the  appeal  was  taken  within  the  period  fixed 
by  the  statutes.  Bobinson  v.  Walker  and 
Bauer  v.  Oabanne,  supra:  Moore  v.  Mlnkler, 
8  Mo.  App.  696.  And  It  Is  held  that,  If  an 
appeal  Is  taken  out  of  time,  consent  of  par- 
ties cannot  give  the  circuit  court  power  to 
decide.  Moore  v.  Mlnkler,.  supra;  Moulder 
ft  Simpson  V.  Anderson,  68  Mo.  App.  39.  If 
the  subject-matter  of  the  action  falls  within 
the  concurrent  original  Jurisdiction  of  the 
circuit  court,  and  the  parties  appear  and  go 
to  trial,  according  to  established  principles 
this  ought  to  give  the  court  power  to  deter- 
mine the  cause,  even  if  the  appeal  was  too 
late.  Brown.  Jurisdiction  (2d  Ed.)  i  21a. 
But  decisions  of  this  state  appear  to  have 
prescribed  otherwise,  and  the  remark  is  ir- 
relevant, since  the  present  action  la  one  of 
which  the  circuit  court  has  no  original,  but 
only  aK>ellate,  Jurisdiction.  The  validity  of 
tiie  appeal  hinged  on  a  fact  which  It  was 
Incumbent  on  the  circuit  court  either  to  find 
from  evidence  or  notice  Judicially  before  pro- 
ceeding furthn.  When  a  tribunal  is  clothed 
with  Jurisdiction  of  the  class  of  actions  to 
which  a  controversy  belongs,  and  ita  right 
to  adjudicate  the  controversy  depends  on 
certain  facte  which  It  must  ascertain,  and  tt 
makes  an  repress  finding  tm  them,  that  deci- 
sion becomes  as  much  res  Judicata  as  the 
decision  of  any  other  issue,  and  the  parties 
are  precluded  from  reopening  it  afterwards, 
except  by  appeal  or  writ  of  error.  They  are 
precluded,  not  because  Jurisdiction  of  the 
subject-matter  can  be  waived  or  conferred 
by  consent  but  because  it  Is  conferred  by 
law.  and  the  facte  on  which  It  may  be  ex- 
ercised have  been  found  to  exist  in  the  par- 
ticular controversy.  If  the  decision  that 
they  existed  was  erroneous^  the  remedy  is 
the  same  as  when  other  erroneous  decisions 
occur— review  by  an  appellate  court,  to  which 
the  cause  may  be  carried  and  the  decision 
reversed.  If  the  evidence  on  which  It  was 
given  is  preserved  In  the  record  In  a  way 
to  enable  the  upper  court  to  pass  on  It 
Black,  Judgmente.  |  300;  Howard  v.  State, 
68  Ark.  229,  24  S.  W.  8;  Williams  v.  Ed- 
wards, 84  N.  a  118;  Hawkins  v.  Bowie, 
0  Oill  &  J.  428.  So  far  as  this  record  dis- 
closes, there  was  no  affirmative  finding  by 
tile  circuit  court  that  the  appeal  from  the 
magistrate's  court  was  timely.  Still,  it  re- 
tained and  decided  the  case,  thereby  assum- 
ing Jurisdiction,  and  must  be  presumed  to 
have  done  so  im  facto  found  which  gave  It 
the  right  Olary  v.  Hoagland,  6  Oal.  686; 
State  V.  Waupaca  Bank,  20  Wis.  640;  Thorn- 
ton V.  Baker,  16  B,  L  663,  10  Ati.  617,  2  Am. 
St  Bep.  926:  Yanfleet,  Coll.  Attack,  |  62, 
and  citations.  It  Is  at  least  questionable 
if  the  whole  matter  of  ita  Jurisdiction  Is  not 
res  Judicata,  and  no  longer  open  to  attack 
In  any  mode,  though  the  decisions  as.  to  what 
1i  ft  direct  attack  va  ft  Judgment  and  whm 
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It  may  be  made^  ue  Inharmonlons.  filoniU 
Morrill,  28  Am.  8t  B^.,  note  on  page 
101  et  aeq.  There  would  be  no  doubt  tbat 
It  la  rea  Judicata  If  tbe  drcnlt  court  bad 
made  an  afflrmatlTe  finding  In  favor  of  Its 
Jurisdiction.  Courts  are  constantly  called  <m 
to  determine  preliminary  facts  on  whlcb 
binge  tbelr  power  to  decide  litigatitm,  and 
tbelr  determinations  are  cfmatantly  reviewed 
by  appellate  tribunals  when  the  eTldence  es- 
sential to  a  review  Is  In  the  record.  Hem- 
bree  v.  Campbell,  8  Mo.  672;  Peery  t.  Harp* 
er,  42  Mo.  131;  Brackett  v.  Brackett,  61 
Mo.  221;  Smith  v.  Simpson,  80  Mo.  634; 
Boberts  v.  State  Ins.  Co.,  26  Mo.  02. 
The  decisions  on  which  def^daots*  counsel 
relies  to  show  tbe  appeal  of  the  present  ac- 
tion to  the  drcnlt  court  was  abortive  are  In 
point  on  this  proposition.  We  appr^end 
that,  if  tbe  finding  of  a  Jurisdictional  ftict 
is  based  on  contradictory  testimony,  tbe  low- 
er court  would  have  to  be  sustained,  because 
It  weighs  testimony,  and  upper  courts  do  not 
But  if  the  fact  was  found  against  all  the  tes- 
timony, tbe  error  In  exercising  Jurisdiction 
could  be  corrected  by  a  reversal  of  the  Judg- 
ment When  the  record  of  a  court  of  gen- 
eral Jurisdiction  In  a  cause  wherein  It  pro- 
ceeds according  to  tbe  course  of  tbe  com- 
mon law  Is  silent  as  to  Jurisdictional  facts, 
or  contains  no  finding,  the  presumption  pre- 
vails that  the  court  had  Jurisdiction.  1  Her* 
man.  Estoppel,  |{  356-367.  Or,  as  Is  some- 
tbnes  said,  nothing  shall  be  Intended  to  be 
out  of  the  Jurisdiction  of  a  auperlw  court 
but  what  specially  appears  to  be.  Huxley  v. 
Harrold,  62  Mo.  516;  Gates  v.  Tusten,  89 
Mo.  13,  14  S.  W.  827:  Schad  T.  Sharp.  85 
Mo.  578,  saw.  549:  St  Louis  v.  Lanigan, 
97  Mo.  17fi,  10  S.  W.  475;  McOlanaban  t. 
West  100  Mo.  309,  13  &  W.  674;  State  T. 
Baty,  166  Mo.  661.  66  8.  W.  428.  In  the 
case  last  cited  a  record  raitry  needed  to  show 
the  Jurisdiction  of  the  (drcnlt  court  was  miss- 
ing; but  tbe  Supreme  Court  said  tbat  every 
presumption  would  be  indulged  in  favor  of 
tbe  action  of  the  court,  and  that  it  proceeded 
by  right  and  not  l^^  wrong;  further,  that 
If  the  rec<ffd  was  silent  about  a  matter  nec- 
essary to  confer  Jurlsdlctitm,  or  more  pn^ 
erly  to  cause  it  to  attach  In  the  particular 
Instance,  the  existence  of  such  matter  (noth- 
ing appearing  of  record  to  the  contrary) 
would  be  presumed;  and  it  would  be  pre- 
sumed, too,  when  some  regular  and  formal 
intermediate  entry  should  have  been  made 
which  did  not  appear  In  the  transcript  that 
Its  absence  was  occasioned  by  the  mlspri^cm 
of  tbe  clerk. 

In  Gates  v.  Tusten,  supra,  an  attachment 
suit  was  brought  against  the  defendants  In 
Jackson  county  by  publication,  they  being 
nonresidents.  The  Judgment  went  against 
them.  Writs  of  attachment  were  Issued,  and 
the  Phoenix  Insurance  Company  gamisbed. 
Said  company  answered  that  It  owed  the  de- 
fendants Tusten  and  De  Neven  tbe  proceeds 
of  a  policy  of  Insurance,  but  had  been  noti- 


fied of  the  trantfar  of  tbe  pcdley  to  oae  Bast- 
land  on  the  ordws  of  Tusten  and  De  Nev^. 
and  asked  that  Eastland  and  Gates  be  re- 
quired to  Interplead.  Eastland  filed  a  plea 
to  the  Jurisdictloa  on  tbe  ground  tbat  zui 
property  of  Tusten  and  De  Neven  bad  been 
attached  In  Jackson  county.  The  record  and 
Judgmoit  disclosed  nothing  as  to  whether  It 
had  OT  not;  but  the  Supreme  Court  beld 
that  it  must  be  ruled  the  Jackson  county 
circuit  court  had  Jurisdiction  because  of  tbe 
presumption  of  tbe  right  exercise  of  Juris- 
diction by  a  superior  court  The  (pinion 
says:  "It  Is  one.  of  the  fundamentals  of  tbe 
law  that  where  the  record  of  a  court  of  gen- 
eral Jurisdiction  shows  it  assumed  to  exer* 
else  Jurisdiction  over  a  person  or  subject- 
matter,  in  the  absrace  or  silence  of  the  rec- 
ord as  to  any  fact  showing  the  acquisition 
of  Jurisdiction,  or  how  It  was  acquired,  thm 
Jurisdiction  Is  presumed;  for  the  rule  Is  that 
'nothing  shall  be  intmded  to  be  out  of  the 
Jurisdiction  of  a  superior  court  but  which 
specially  appears  to  be  so.'  " 

In  Schad  v.  Sharp,  supra,  an  ejectment 
casi^  the  Jurisdiction  of  the  circuit  court  ot 
Morgan  county  was  questioned  In  the  Su- 
preme Court  because  the  record  did  not  show 
afflrmatlvely  the  land  sued  for  was  In  that 
county.  But  the  record  nowhere  Showed  tbe 
land  was  not  In  Morgan  county,  and  it  was 
ruled  that  the  circuit  court  would  be  pre- 
sumed to  have  rightly  exendsed  its  Jurisdic- 
tion. 

Probate  courts  must  criTten  determine  their 
power  to  grant  administration  en  estates, 
when  tbe  power  turns  on  extrinsic  Acts,  such 
as  where  the  mansion  house  of  the  deceased 
was,  or  bis  lands,  or  where  he  died,  snd  otb- 
er  matters.  The  rule  is  now  established,  aft- 
er some  wavering  In  the  decisions  (based  on 
tiie  fact  that  probate  courts  were  for  a  long 
time  regarded  as  Inferior  tribunals),  that  If  a 
probate  court  grants  administration,  after 
finding  that  tbe  fact  on  which  it  ought  to  do 
so  existed,  the  grant  and  all  matters  there- 
after, are  valid,  .although  the  tact  was  found 
etroneously.  Johnson  v.  Beasley,  65  Mo.  250, 
27  Am.  B^.  276;  Cox  v.  Boyce,  162  Ma  576, 
54  S.  W.  467.  76  Am.  St.  Bep.  483;  Davison 
V.  Davison,  100  Mo.  App.  ^  73  S.  W.  373. 
Consent  of  parties  cannot  give  Jurlsdlctioii; 
but  parties  may  admit  tha  existence  of  fbcts 
whldt  show  Jurisdiction,  and  courts  may  act 
Judicially  on  such  an  admission,  and  their 
action  be  binding  and  effective,  as  wss  de- 
cided in  a  case  where  tbe  Jurisdiction  of  tbe 
circuit  court  of  the  United  States  depended 
on  the  character  of  the  action.  Railroad  t. 
Bamsey,  88  U.  S.  322.  22  U  Ed.  823. 

Appeals  are  of  statutory  origin,  and  In  en- 
tertaining them  an  appellate  court  does  not 
proceed  according  to  the  course  of  common 
law;  but  nevertheless,  the  presumption  in 
favw  of  tbe  right  exercise  of  Jurisdiction 
has  been  held  to  prevail,  and  If  tiie  <drcult 
court  hears  and  decides  a  cause  appealed 
from  a  Justice's  court  the  appeal  will  be 
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prenuned  to  have  been  taken  wlttata  the  time 
allowed  by  law,  unless  the  record  shows  It 
was  not  City  of  Kansas  t.  Clark,  68  Mo. 
588;  Fenrth  t.  Anderson,  87  Mo.  354.  In 
recognition  of  the  foregoing  principles  and 
authorities  we  held,  in  the  former  decision 
of  this  case,  that  It  must  be  presumed  the 
Circnlt  coort  rightly  entertalued  and  deter- 
mined the  controversy.  We  held,  too,  that 
said  court  could  take  judicial  notice  of  its 
sessions  and  adjournments,  and  that  It  was 
unnecessary,  in  order  for  It  to  determine  the 
question  of  Its  power  to  hear  the  cause,  to 
make  proof  that  the  appeal  was  or  was  not 
taken  in  time.  Bauer  t,  Cabanne,  11  Mo. 
App.  114.  We  further  held  and  decided  that 
this  court  could  not  take  Judicial  notice  of 
the  adjournments  of  the  circuit  court,  and 
th^efore  could  not  decide  the  appeal  from 
the  justice's  judgment  was  too  late,  in  the 
absence  of  evidence  to  show  the  fact 

The  judgments  of  superior  courts  occupy  a 
different  status  when  tbelr  jurisdiction  or 
power  to  decide  is  called  into  question  on 
account  of  matter  in  pais  from  whst  they  do 
when  the  want  of  jnrlsdlction  appears  from 
^n  inspection  of  the  record  or  judgment  roll. 
If  It  may  be  dtucerned  by  inspection  tbat  the 
cause  was  of  a  kind  which  did  not  fall  with- 
in the  domain  of  the  court's  jurisdiction  at 
nil  (for  Instance,  if  It  was  an  ejectment  case 
decided  by  the  probate  court)  the  judgment 
will  be  utterly  void  on  tbe  fiice  of  the  rec- 
ord, and  BO  all  the  decisions  say.  Note  to 
Morrill  v.  Morrill,  supra.  But  where  the 
power  to  decide  depends  on  facts  dehors  the 
record  and  tbe  judgment  roll,  tbe  judgment 
Is  valid  until  It  Is  reversed  on  apjwal  or  an- 
nulled by  other  direct  attack. 

It  is  not  easy  to  see  what  kind  of  a  direct 
attack,  other  than  an  appeal  or  writ  of  error, 
can  be  made  on  a  Judgment  for  lack  of  juris- 
diction to  render  It,  when  the  record  does 
not  show  the  lack.  If  tbe  instance  is  one 
where  the  necessary  Jurisdictional  facts  are 
presumed  to  have  been  found;  for  It  looks 
like  tbe  finding  would  render  the  question 
of  tbe  existence  of  the  facts  res  judicata. 
While  there  are  modes  ot  attack  which  are 
classed  as  direct,  and  therefore  as  permitting 
proof  of  facts  in  pals  to  vacate  a  Judgment 
(snch  as  a  bill  In  equity,  vprlts  audita  querela, 
and  coram  nobis),  it  is  debatable  if  la  in- 
stances like  this  one  the  attack  by  appeal  or 
writ  of  error  Is  not  the  only  method  to  seek 
relief.  One  must  speak  dubiously  on  the 
subject  because  of  the  discordant  decisions. 
An  attack  on  a  judgment  may  1>e  made  In  a 
manner  usually  spoken  of  as  direct,  and  yet 
the  drcumstances  be  such  as  to  deprive  the 
mover  of  the  "prerogatives  that  commonly 
pertain  to  direct  attacka  Morrill  t.  Mor- 
rill, supra,  note  page  105;  Vanfieet,  Coll.  At- 
tack, SI  2,  3;  Hsrman  v.  Moore,  112  Ind. 
221,  13  N.  E.  718:  Reld  v.  Mitchell,  93  Ind. 
469.  In  the  decision  last  cited  a  petition  was 
Bled  to  set  aside  a  judgment  on  the  ground 
that  It  was  rendoed  against  the  petitioners 


by  an  attorney  called  In  to  try  tbe  case 
the  Judge  of  the  court  without  the  consent  of 
the  parties,  and  who  therefore  had  no  power 
to  ait  Tlie  court  held  that  the  proceeding 
or  any  other  to  annul  a  Judgment  for  facts 
dehors  the  record  was  a  collatwal  attack. 
In  commenting  on  this  decision  a  writer 
said  that  "all  the  cases  agree  that  a  record 
of  a  domestic  court  of  general  Jurisdiction 
cannot  be  overturned  In  another  action  by 
matters  dehors  the  record;  and  such  an  at- 
tempt,  when  the  sole  object  Is  to  declare  the 
Judgment  void,  and  not  to  get  a  review  or 
new  trial  for  newly  discovered  evidence,  or 
to  set  It  aside  under  the  rules  of  equity.  Is 
always  a  collateral  attack."  Vanfleet  f  4, 
citing  Newcomb's  Ex'rs  v.  Newcomh,  13 
Bush,  644,  26  Am.  Sep.  222. 

In  Truesdall  v.  McCormick,  126  Mo.  39,  28 
S.  W.  885,  a  petition  by  a  married  woman  to 
vacate  a  judgment  rendered  against  her  as 
void  because  of  her  coverture  was  declared 
to  be  plainly  a  collateral  attack.  The  equi- 
ties of  the  matter,  and  the  rights  of  third 
parties,  Influence  the  result  of  proceedings 
against  Judgments,  whether  tbey  be  what 
are  styled  direct  or  collateral;  and  it  lo<^s 
as  though  some  confusion  bad  been  Intro- 
duced Into  the  law  by  speaking  of  the  same 
proceeding  as  direct  In  some  Instances  and 
collateral  In  others.  Instead  of  saying  that 
such  a  proceeding,  although  prc^erly  called 
a  direct  one,  will  not  prevail  when  the  Jus- 
tice of  the  matter  requires  It  to  fall. 

We  are  confident  that  the  motion  coram 
nobis  does  not  lie  to  vacate  a  judgment  for 
tbe  reason  assigned  In  tbe  present  motion. 
After  considerable  research  we  have  found 
no  instancy  nor  have  we  been  cited  to  any, 
of  the  nae  of  the  procednre  for  anch  a  pur- 
pose. 

In  Craig  v.  Smith,  65  Mo.  636,  a  motion 
coram  nobis  was  entertained  to  set  aside 
the  Judgment  because  one  of  the  defendants 
bad  not  been  served,  the  sbei-lfrs  return 
showing  no  service,  and  It  appearing  by  testi- 
mony tbat  in  fact  he  was  not  served.  The 
opinion  states  that  the  propriety  of  the  mo- 
tlon  for  the  purpose  was  not  called  Into 
question.  Whether  proper  or  not,  It  la  ob- 
Tlons  the  circumstances  were  very  different 
from  those  we  have  here.  In  that  case  the 
defendant  Van  Camp  was  never  in  court  at 
all,  and  hence  had  no  chance  to  make  de- 
fense. But  these  defendants  were  In  court 
from  the  first  and,  moreover,  themselves 
took  the  appeal  to  the  circuit  court  had  an 
opportunity  before  the  trial  to  question  Its 
jurisdiction,  and  insisted,  on  the  former  ap- 
peal, that  said  court  erred  in  deciding  the 
controversy,  because  It  was  bound  to  take 
judicial  notice  that  the  appeal  was  abortive, 
as  taken  out  of  time.  A  writ  of  error  coram 
nobis,  and  the  motion  which,  In  modem  prac- 
tice. Is  substituted  for  It  have  a  well-defined 
function.  Their  function  Is  to  vacate  a  judg- 
ment In  tbe  court  wliere  It  was  rendered 
by  bringing  some  fact  to  the  knowledge  of 
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that  court  which  was  not  prertonly  known, 
and  wiilch.  If  known,  wonld  have  praTented 
tbB  lendltlon  of  the  Judgment  Wtait  tacts 
max  It  bring  befwe  the  eonrt  In  order  to 
obtain  rdlef  ?  The  role,  as  nsually  declared. 
Is  that  on  a  writ  of  em»  coram  nobis,  on^ 
such  errors  of  fact  can  be  assigned  as  are 
consistent  with  the  record  before  the  conrt 
in  which  the  case  was  tried.  Williams  t. 
Edwards,  34  N.  O.  118.  Hxe  motion  Ues 
when  a  par^  against  whom  Judgment  was 
rendered  was  not  served  with  process  (Oralg 
T.  Smith,  supra);  or  wben  ]adgm«it  went 
on  publication,  and  the  defendant  was  within 
the  Jurisdiction  of  the  court  and  could  ban 
been  personally  served  l^te  ex  rel.  t.  Heln* 
rich,  14  Ha  App.  14S);  or  when  a  defendant 
was  dead  at  the  time  Judgment  went  against 
blm  (Dugan  Scott,  37  Mo,  App.  668):  or  If 
Judgment  was  rmdezed  against  a  married 
woman  as  though  she  wu  single  (Lattbaw 
Y.  HcNees,  60  Mo.  381);  or  when  a  iKrson 
not  sul  Juris,  as  a  slave,  minor,  m  insane 
persim,  was  proceeded  against  without  a 
guardian,  or  In  some  Irregular  mode  (In  n 
l^aey,  U  Ma  661;  Powell  t.  Gott,  18  Ma 
468,  68  Am.  Dec.  188;  5  Am.  A  Eng.  Bncy. 
Law,  27).  Probably  tiiese  Instances  do  not 
embrace  all  the  matters  for  which  the  motion 
coram  nobis  will  He,  and  In  any  case  canities 
may  have  siipervuied  that  will  defeat  the 
remedy.  -  It  was  questioned  In  the  case  of 
Gould's  Estate  t.  mtson,  80  111.  App.  242, 
If  It  will  lie  in  other  Instances  than  those 
well  recognized  by  precedents.  Undoubted- 
ly It  may  be  used  to  correct  Judgments  based 
tm  errOTs  of  the  dork  ot  a  court,  or  In  pro- 
cess, as  was  dedded  ta  Pickett  t.  Legerwood, 
7  Pet  147.  8  L.  Ed.  688.  It  wlU  not  Ue  to 
vacate  the  present  Judgmoit  <m  the  ground 
that  tiie  appeal  ftom  the  Justice  was  ntter 
the  lapse  of  the  statutory  period,  for  one 
reason,  if  for  no  otlitt<— a  reason  consistent 
with  the  general  principles  which  always  de- 
termine the  efficacy  of  the  motion:  the  fact 
-was  one  which  the  defendante  knew,  or  by 
'reasonable  diligence  might  bave  known,  prior 
I  to  tiie  trial  in  the  circuit  court  They  might 
have  called  that  courts  attention  to  the  nn- 
seasonableness  of  ttae  anneal,  and  bave  wtop- 
ped  further  litigation  and  expensa  The  pe- 
cnl&ir  provision  of  the  forcible  entry  and 
detainer  statntes  requiring  appeals  to  be  tak- 
en within  six  days  after  Judgment  If  the 
court  to  which  the  appeal  Ues  Is  In  session, 
whereas,  generally,  appeals  from  Justices 
may  be  taken  In  ten  days  after  Judgment 
has  proved  something  of  a  pitfall,  because 
it  fa  sometimes  forgottoi  for  the  nonce,  and 
the  general  statute  followed.  It  may  be  that 
the  unlawful  detains  statute  was  never 
thought  of  by  any  of  the  parties  to  this  cause 
until  after  the  circuit  court  had  determined 
it  That  drcumatance  would  not  entitle  the 
defendante  to  relief,  because  ignorance  or 
forgetfttlness  of  the  law  has  no  such  effect 
except  in  a  few  instances,  of  which  this  Is 
not  onsL  Or  maybe  nelttur  of  the  parties. 


nor  the  court;  remembered  tbat  a  term  9t  tlia 
St  Louis  circuit  court  was  In  progress  when 
the  Justlce^s  Judgment  was  rendered.  Bat 
this  was  a  fiict  the  defendante  ought  to  hare 
remonbered  or  ascertained.  It  iras  a  fftct, 
too,  which  the  drcnit  court  could  have  no- 
ticed Judicially,  as  defudante  contended  on 
their  fonn»  appeaL  Now,  the  law  is  that 
the  writ  of  eaat  coram  nobis  does  not  lie 
If  the  complaining  party  knew  the  flict  com- 
plained of  at  the  trial,  or  before,  or  by  rea- 
sonable diligence  could  have  known  it  or 
was  otiierwlse  guilty  of  negligence.  5  Bncy. 
PI.  &  Pr.  p^  29;  Jackson  v.  Mllsom,  6  Lea, 
B16;  Brandon  v.  IMggs,  1  Helafc.  472;  Marble 
V.  Vanhom,  68  Mo.  App.  881. 

In  Marble  t.  Vanhom,  supra.  It  Is  said 
**that  when  the  party  complaining  knew  the 
fact  or  ml^t  have  known  It  and  failed  to 
brli^  it  to  the  attention  of  the  court  be  can- 
not afterwards  dp  sa  Thus,  *a  man  bIibII 
never  aseign  that  fbr  error  which  be  might 
have  pleaded  in  abatement;  for  It  shall  be 
accounted  his  tolly  to  neglect  tbe  time  of  tok- 
tog  tbat  exception.' "  That  language  wan 
used  to  a  case  whereto  the  motitm  coram 
nobis  had  been  used  to  bave  coate  retaxed, 
and  an  appeal  was  taken  from  tbe  Judgment 
taxtog  tt^  costs  on  tbe  motion.  Tbe  costs 
had  bem  retaxed  because  certato  wltncasoe 
appeared  by  the  return  on  a  sut^oma  to 
have  beea  summoaed  prtor  to  the  date  of 
the  sabpcena.  It  was  held  that  13is  costs 
■were  Impn^erly  retaxed,  because,  In  trutb, 
the  witnesses  bad  been  subpoenaed  under  a 
previous  subpoma,  and  but  for  tbe  false  ap- 
pearance due  to  the  second  subpcma  tbe 
Judgment  on  the  motion  to  retax  costa  would 
hsTe  been  dUferent  It  was  ruled,  bowever, 
tbat  the  truth  might  hare  been  ascertained 
by  pn^ter  effort  and  tbat  as  13ie  cbrcult  court 
passed  on  the  facts,  though  erroneoudy,  the 
motion  coram  nobis  could  not  be  Invoked  to 
bave  a  matter  formerly  decided  agato  ex- 
amined; dtlng  McKlndley  t.  Buck,  43  111. 
488.  On  tills  proposition  tbe  optolon  says 
ttiat  the  fact  rdied  on  to  the  motion  must 
have  been  previously  unknown  to  tbe  court; 
for  if  It  was  known,  and  the  court  decided 
erroneoTUly  or  irregularly,  the  error  was  one 
of  law.  to  be  corrected  on  appeal.  This  co- 
Inddes  with  our  view  toat  these  defendants 
could  bare  presented  this  question  on  the 
former  hearing  if  they  bad  totroduced  evi- 
dence at  the  trial  to  show  the  dreult  court 
lacked  Jurisdiction.  The  untlmeUness  of  the 
appeal  from  tbe  Justice's  decision  was  not 
a  concealed  or  latent  fact  like  the  infancy  of 
a  minor,  or  the  covertore  of  a  married  wom- 
an, or  the  residence  within  Ite  Jurisdiction 
of  a  defendant  who  was  served  by  publlca- 
noa,  which  a  court  can  only  know  when  its 
attention  is  called  to  It  and  which  the  party 
adversdy  affected  by  tbe  Judgment  might  be 
ignorant  of  wltiioat  negligence,  or,  if  not 
^norant  liave  no  chance  to  prove  at  the 
trial.  But  tbese  defendants.  If  they  did  not 
know  the  circuit  court  was  sitting  when  tiie 
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justice  gave  Judgment,  should  have  known 
it.  If  th^  knew  It,  they  allowed  the  circuit 
court  to  proceed  with  the  case  to  a  decision, 
thereby  impoalrtg  on  It  In  either  event  they 
have  no  standing  to  reopen  the  question  by 
this  motion,  and  the  Judgment  of  the  dreiiit 
court  OT»rullng  It  is  affirmed. 

BLAIiD.  P.  J.,  and  RSYBURN.  coo- 
cnr. 


UANKT  T.  NATIONAL  STTBETX  00.  09 
NEW  YORK. 

(Conrt  of  Anpeali  at  St  Louis,  Mo.  Jan.  S, 

1904.) 

OORPOR&TIONa  —  SUCC^SION  —  MEIGHANIO'8 
LIBN  — CONTRACTOR'S  BOND  —  LIABILITY  OF 
SURETY— DSFSlNSa&-JUDOMHNT  —  INTEREST. 

1.  Where  one  surety  company  ahsorbed  the  as- 
sets of  another,  and  aesumed  all  its  lialnlities, 
and  was  In  all  respects  its  corporate  sneeessor, 
Budi  sncceedliv  company  was  nable  on  a  bond 
executed  Iq^  its  predecessor. 

2.  A  bond  executed  by  a  contractor  and  build- 
er, with  surety,  to*  save  the  owner  harmless 
against  all  clauns,  roechaoics*  lieos,  etc.,  was  a 
joint  and  several  bond,  uuder  Bev.  St.  1890,  { 
889,  declaring  that  all  contracts  which  to  com- 
mon law  an  Jfrint  oidy  Aall  be  constmed  to  be 
Joint  and  several,   ^erefore  the  owner  might 

f>roceed  sgainst  the  surety  without  first  exhanst- 
Dg  his  remedy  against  the  contractor. 

3.  Where  proceedings  to  enforce  a  mechanic's 
Hen  were  defended  ^  the  suretr  on  the  con- 
tractor's bond,  and  It  did  sot  make  the  defense 
that  the  Uen  was  not  filed  in  time,  od  jcdgment 
being  rendered  against  the  owner,  and  paid  by 
him,  the  surety  or  ita  succeesor  was  liable  in 
an  action  on  the  bond,  and  could  not  make  sndi 
defense  thereto. 

4.  After  the  work  on  a  bouse  nnder  a  con- 
tract with  the  builder,  the  owner  sold  the  house, 
and  the  purchaser  required  some  extra  work, 
for  wbieh  new  contracts  were  made,  after  which 
the  contractor  filed  a  lien  including  work  under 
both  the  old  and  new  contracts,  and  recovery 
was  bsd  for  full  amount  in  proceedings  thmon. 
BeU,  that  the  liability  of  defmdant  as  surety  on 
the  contractor's  bond  did  not  extend  to  that  por^ 
tioo  of  the  lien  which  Indoded  work  nnder  tbe 
new  contract. 

Et.  Where  the  owner  of  a  bnllding  Is  com- 
pelled, in  proceedings  against  him,  to  pay  a 
mechanic's  lien  for  which  the  surety  on  the  con- 
tractoi^s  bond  is  liable,  on  recovering  against 
the  surety  the  owner  is  entitled  to  recover  costs 
incurred  in  the  inooeedlogs  against  blm,  the 
amount  of  the  lien  paid,  witii  Interest  thereon 
to  the  date  of  Jndzment  therefor,  and  Interest 
on  such  jodfnnent  plus  tbe  amount  of  costs  trom 
date  of  rendition. 

Appeal  from  St  Louis  Olrcidt  Oonrt;  J. 
A.  McDonald,  Judge. 

Actlrai  by  Edmond  A.  Manny  against  the 
National  Surety  Company  of  New  York. 
From  a  Judgment  for  defendant;  plaintiff  ap- 
peals. Judgment  for  plaintiff. 

Johnatm  ft  Richards  and  0.  C.  Allen,  for 
appdJant.  T.  J.  Bowe,  for  appellee. 

OOODB,  J.  Action  on  a  contractor's  bond, 
oilgbiallr  bmnsht  against  tbe  Ann  of  Lyons 
Broa.,  the  contractors,  the  National  Sure^ 
Company  of  Mlasonri,  and  the  National  Sure- 
ty Company  of  New  Trafc.  We  gather  from 


the  record  that  the  case  was  dismissed  as 
to  the  firm  of  Lyons  Bros.  That  firm  con- 
tracted with  the  plaintiff,  Manny,  to  build 
blm  a  botue,  and  gave  bond  for  tbe  faithful 
pwformance  of  tbe  contract,  with  the  Na- 
tional  Surety  Company  of  Mlsaonil  as 
ty  thereon.  Tbe  bond  bonnd  the  Lycnui  Bros, 
to  well  and  truly  perform  and  fulflll  tiie  stip- 
ulations and  covenants  of  tbe  contract;  keep 
Manny  harmless  and  indemnified  against  all 
claims,  demand^,  judgments,  liens,  mechan- 
ics' liens,  costs,  and  fees  of  every  description 
incurred  in  suits  or  otherwise  that  might  be 
had  against  him,  or  against  the  improve- 
ments to  be  constructed  under  said  contzact; 
and  r^pay  to  said  obligee  all  sums  ot  mtmex 
which  he  may  be  obliged  to  pay  on  account 
of  labor  done  or  materials  furnished  for  said 
improvement,  etc.  After  the  completion  of 
the  house,  the  O'Connell  Painting  Company 
filed  a  lien  against  the  premises,  and  brought 
salt  to  enforce  It  The  National  Surety 
Company  of  Missouri,  as  surety  on  the  bond, 
was  notified  to  defend  the  case,  and  did  so. 
It  resulted  In  a  Judgment  enforcing  the  Hen 
against  the  premises  for  tiie  sum  of  $636.^, 
and  $28.80  costs,  which  sums  were  after- 
wards paid  by  the  plaintiff.  No  appeal  was 
taken  from  this  Judgment  by  Manny,  In  view 
of  advice  from  the  attwn^  of  tbe  surety 
company  that  they  did  not  see  any  groimd  <m 
which  an  appeal  could  be  soccessfully  pros- 
ecnted.  They  demanded  that  Manny  pay  the 
Judgment,  and  tben  sue  Lyons  Bros,  and  the 
National  Surety  Company  of  Mlasotirl  on  the 
bond;  stating  that  their  reason  for  making 
this  demand  was  that  the  surety  company 
held  an  Indemnifying  contract  and  tbe  In- 
demnitors had  not  authorised  the  surety  com- 
pany to  pay  the  Judgment,  and  hence  it  did 
not  feel  safe  In  doing  so.  Tbe  letter  con- 
taining those  matters  was  written  by  Mc- 
Keigban  ft  Watts,  attorney  tor  the  surety 
company.  It  stated  further  that  they  knew 
of  no  defense  that  would  be  available  against 
tbe  Judgment  In  favor  of  the  painting  com- 
pany. During  the  trial  it  was  admitted  that 
the  National  Surety  Company  New  York 
had  become  the  successor  of  the  National 
Surety  Company  of  Missouri  for  all  purposes, 
and  had  purchased  its  assets  and  assumed 
its  llaUUttes,  and  tbat  the  averments  of 
plaintiff's  petition  in  that  respect  were  true. 
The  answer  set  iq>  as  a  defense  tbat  tbe 
plans  and  specifications  for  the  building  were 
changed  wtthodt  the  consent  of  tbe  Surety 
Company  of  Mlssonrl,  and  tbat  the  altera- 
tions and  changes  made  in  the  wwk  during 
ita  progress  involved  a  difference  In  the  cost 
of  construction  of  more  than  |500.  Tbe 
answer  further  pleaded  as  a  defense  that 
plaintiff  made  payments  to  Lyons  Bros,  be- 
fore tbey  were  due  under  the  terms  of  the 
building  c(mtract,  and,  ftirtber,  that  this  is 
an  action  on  a  bond  of  indemnity,  and  can- 
not be  maintained  against  the  surety  com- 
pany mitn  plaintiff  has  exhausted  his  rem- 
edy against  the  principals.   The  r^ly,  be- 
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sides  a  general  denial,  set  op  an  estoppel 
against  the  surety  companies,  based  on  tbe 
letter  of  tbelr  attorneys  to  plaintiff  after 
Judgment  In  the  Hen  suit,  In  which  It  was 
said  there  was  no  defense  to  the  suit,  nor 
cause  to  appeal,  on  which  notice  plaintiff 
acted,  and  did  not  appeal,  bnt  paid  the  judg- 
ment and  costs. 

1.  As  the  National  Surety  Company  of 
New  Tork  has  absorbed  all  the  assets  and 
assumed  all  the  liabilities  of  the  Surety  Com- 
pany of  Missouri,  and  Is  in  all  respects  Its 
corporate  successor.  It  Is  liable  on  the  bond 
of  the  National  Surety  Company  of  Missouri 
for  any  liability  that  company  had  Incurred. 
Thompson  T.  Abbott,  61  Mo.  176;  Han^  Adm*r 
T.  Bank,  79  Mo.  182. 

2.  The  bond  was  Joint  and  several,  and  an 
action  lay  on  It  against  the  surety  company 
without  first  proceeding  to  the  extremity  ot 
the  law  against  the  principals.  Bev.  St 
1899,  f  889  et  seq.;  Union  Trust  Co.  t.  Citi- 
zens' Trust  &  Surety  Co.,  185  Pa.  217,  39  Atl. 
886. 

3.  The  work  on  the  house  under  the  con- 
tract was  finished  November  11,  1897.  On 
November  16,  1897,  Manny  sold  his  house  to 
N.  G.  Pierce,  who  required  some  extra  work 
to  be  done,  for  which  new  contracts  were 
made.  There  appears  to  have  been  no  extra 
work  except  this.  The  O'Connell  Painting 
Company  bad  been  doing  the  painting  work 
on  the  building,  but  that  work,  as  far  as 
called  for  by  the  original  contract,  was  fin- 
ished prior  to  the  sale.  The  painting  com- 
pany was  engaged  by  another  contract  to  do 
the  extra  work.  The  work  done  under  the 
original  contract  amounted  to  $497,  and  the 
extras  to  $39.45.  The  lien  account  filed 
against  the  premises  by  the  O'Conoell  Com- 
pany included  both  those  amounts,  or  $530.45. 
It  Is  contended  by  the  defendant  that  the 
time  for  filing  the  Hen  for  painting  done  un- 
der the  original  contract  had  expired  before 
the  Hen  papers  were  filed,  and  that  a  Hen  for 
that  work  could  not  have  been  maintained 
except  by  the  Inclusion  of  it  with  Uie  extra 
work;  that,  therefore,  as  the  Hen  was  lost, 
plaintiff  ought  not  to  recover  in  this  action. 
Tardiness  in  filing  the  lien  may  have  been  a 
defense  to  the  painting  company's  suit  for 
the  amount  due  under  the  first  contract,  but 
DO  such  defense  was  preferred.  The  case 
was  d^ended  by  the  National  Surety  Com- 
pany of  Missouri,  and  it  devolved  on  It  to 
make  that  defense  If  It  saw  proper.  What  is 
certain  Is  that  a  judgment  was  rendered  en- 
forcing the  Hen  against  Manny's  property  for 
$497,  due  under  the  original  contract,  as 
well  as  for  $39.45  due  under  the  new  con- 
tract; and,  as  he  paid  that  Judgment,  It  falls 
within  the  obligation  of  the  building  bond 
as  to  the  amoimt  due  on  the  first  contract 

We  think  the  points  made  by  the  defend- 
ant are  without  merit 

Plaintiff  also  appealed,  and  his  complaint 
is  based  on  the  contention  that  the  Judgment 
la  tills  case  should  have  been  for  the  full 


amount  of  the  Judgment  recovered  in  the  Uen 
suit  as  well  aa  for  the  costs  recovered  In 
that  action.  We  cannot  agree  that  Manny 
Is  entitled  to  recover  against  these  sureties 
the  sum  he  had  to  pay  the  painting  cwnpany 
under  the  new  contract  for  he  had  no  b(md 
covering  the  new  contract  We  think  he  is 
entitled  to  recover  the  costs  be  paid  out  In 
that  action,  to  wit  $28.80.  He  is  also  enti- 
tled to  be  reimbursed  the  $497,  plus  the  In- 
terest which  had  run  on  that  sum  to  the  date 
of  the  Judgment  and  the  Interest  on  that 
amount  plus  the  amount  of  the  costs  from 
the  date  he  satisfied  the  judgment  until  now. 
We  compute  the  total  amount  which  plaintiff 
l8  entitled  at  this  time  to  recover  at  $707.34, 
for  which  sum  Judgment  wilt  be  entered  here. 

Wherefore  It  Is  considered  and  adjudged 
by  the  court  that  the  plaintiff  take  nothing 
by  his  suit  herein  against  the  defendant 
National  Surety  Company,  incorporated  un- 
der the  laws  of  the  state  of  Missouri,  but 
that  said  defendant  go  hence  without  day, 
and  that  the  plaintiff  recover  of  the  defend- 
ant National  Surety  Company,  Incorporated 
under  the  laws  of  the  state  of  New  York, 
the  sum  of  $5,000,  the  penalty  of  the  bond 
sued  on  hereto,  to  be  satisfied  upon  the  pay- 
ment of  $707.34,  the  damages  assessed  as 
aforesaid,  together  with  costs  of  suit  and 
that  execution  issue  against  said  defendant 
In  the  manner  and  form  found  as  aforesaid. 

BLAND.  P.  3.,  and  RBTBUBN,  concur. 


BAXTBB  T.  ETF.  LOUIS  TBANSXT  GO. 

(Court  of  Appeals  at  St  Lonla,  Mo.  Dee.  IB. 
IOCS.) 

STREET  RAILWATS  —  COLUSION— NEOLiaENCB 
—CONTRIBUTORY  NBQUGENCE— KVIDENCB— 
QUESTION  FOR  JURY— IMPUTED  NBOUQENCB 
—LAST  CLBAB  CHANOB-^AHAGBS— IKSTRUC- 
TIONS. 

1.  On  appeal  from  a  jadgmeat  for  i)laintiff 
In  coDsidoi-nig  the  question  whether  a  compul- 
sory Dousuit  should  nave  been  granted,  the  testi- 
mony offered  for  iriaintlff  should  be  talcen  as 
true,  and  every  reasonable  inference  in  favor  of 
plaintiff  should  be  drawn. 

2.  Where,  iu  an  action  against  a  street  rail- 
way for  injuries  sustained  by  pIafntiff*B  sou  In  a 
coUision  between  a  street  car  and  a  wagon  on 
which  he  was  riding,  the  eon  testified  that  the 
wagon  wns  moving  slowly,  and  he  could  see  back 
of  the  wagon  for  about  1,000  feet  and  that  be 
looked  back  for  a  car,  but  saw  none,  and  that 
the  WSKOU  waa  struck  by  a  car  coming  from  be- 
hind about  300  feet  from  the  point  where  he 
looked,  a  contention  that  the  car  could  not  have 
run  1,000  feet  while  the  wagon  moved  only  300 
feet  was  of  no  merit,  there  being  nothing  Im- 
probable in  the  son's  testimony. 

3.  Defendant's  evideuce  tended  to  show  that 
a  car  had  passed  the  wagon,  going  in  the  op- 

Koidte  direction,  jnst  before  it  was  struck  from 
ehind  the  car  fn  question,  but  plaintiff's  son 
testified  that  he  did  not  see  that  car.-  BeU.  that 
the  son's  testimony  was  not  opposed  to  the 
physical  facts,  since  the  car  might  have  passed 
and  not  have  ))een  seen  by  plaintiff,  and  the 
t^sica]  fact  relied  oo  was  not  one  that  proved 
ttMlf.  and  could  hence  be  overthrown  tj  «vl- 
dence  of  other  witnesses. 
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4.  Where  ibt  motormaQ  of  a  street  car  saw 
a  wagon  -within  a  foot  or  lo  of  the  track,  pro- 
ceeding In  the  flame  direction  as  the  car,  and 
the  driver  of  the  wagon  w&a  hidden  from  view, 
and  the  motorman,  the  exercise  of  ordinarj 
diligence,  could  hare  stopped  the  car  in  time  to 
have  avoided  a  coiliBion,  but  failed  to  do  so,  his 
negligence,  notwithstanding  any  negligence  of 
the  driver  of  the  wagon,  was  the  proximate 
caose  of  the  injory. 

6.  Where  the  motorman  of  a  street  car  saw, 
ae  tar  the  exercise  of  diUgeuce  could  hare  teeo, 
a  wagcm  moving  in  the  same  direction  as  the 
car,  and  In  dangeroas  proximity  to  the  track,  hit 
fail  Tire  to  ring  his  bell  was  negligence. 

9.  Where  the  driver  of  an  ice  wagon  had 
dkarg»  of  the  wagon  and  the  driving,  and  hand- 
ad  oat  ice  to  a  boy  who  rode  with  him,  and  who 
deHvered  the  ice  to  the  customers,  and  the  boy 
had  nothiug  to  do  with  the  driving,  the  negli- 
gence of  ue  driver  in  driving  in  dangerous 
proximity  to  a  street  railroad  track  was  not  im- 
potable to  the  boy. 

7.  In  an  action  for  Injuries  sustained  by  a  boy, 
eonsisting  of  the  breaking  of  his  leg,  owing  to 
the  alleged  negligence  of  defendant,  evid«ice 
considered,  and  held  sufficient  to  warrant  sub- 
mii^sion  to  the  jury  of  the  question  whether  there 
had  ever  been  a  second  fracture  of  the  bone 
after  the  breaking  at  the  time  of  the  acddent. 

8.  In  an  action  for  Injarles  sustained  by  plain* 
tiff's  minor  son  owing  to  the  alleged  negligence 
of  defendant,  it  was  a  question  whether  the 
son's  leg,  whidi  had  been  broken  at  the  time 
of  the  acddent,  had  been  again  broken,  owing 
to  hit  own  carelessness,  or  whether  there  had 
never  been  union  of  the  fracture  after  the  ac- 
cident. The  court  instructed  on  the  question 
of  damages  tiiat  the  jury  shonld  asseaa  plain- 
tifTs  damages,  If  they  ft)und  for  plaintiff,  at 
■aeh  smn  as  would  be  teir  com^jensation  to 
plaintiff  for  the  sum  reasonably  mcurred  for 
medidues,  etc.,  for  a  sum  reasonably  worth  the 
nursing  of  the  boy  by  plaintiff  and  his  wife, 
and  in  such  amount  as  plaintiff  had  been  dam- 
aged Dj  way  of  loss  of  services  of  the  boy  until 
the  age  of  21,  taking  into  consideration  his  earn- 
ing eapndty  in  his  injured  condition  and  alno 
the  possibility  of  death;  but  that  plaintiff  could 
not  recover  if  the  boy's  then  condition  was  ow- 
ing to  a  second  breaking  of  the  limb,  caused 
by  his  own  carelessness.  Beld,  that  the  instruc- 
tions were  proper  and  fair. 

9.  There  is  no  error  in  refusing  lostrueUona 
covered  by  others  given. 

10.  Where,  In  an  action  for  Injuries  sustained 
by  plaintiff's  minor  son  owing  to  the  alleged 
neKHfteDca  of  defMidant,  tt  appeared  that  a  leg 
had  beoi  broken,  and  that  it  was  In  sudi  a 
condition  that  tt  was  2}^  Inches  shorter  than  the 
other  and  bowed  out  above  the  knee  so  that  the 
foot  turned  inward  and  hung  in  front  of  the 
other  foot,  and  that  plaintiff  had  expended  $000 
for  medical  Mrrlcca,  a  jiidgment  fOr  $2,000  was 
not  excessive. 

Appeal  from  St  Ltmls  Olrcnit  Oonrt;  T>.  O. 
Taylor.  3vige. 

Action  by  William  Baxter,  as  the  next 
friend  of  Arthur  Barter,  a  minor,  against  the 
St  Louis  Transit  Company.  From  a  judg- 
ment in  favor  of  plaintiff  for  92,000,  defmd* 
ant  appeals.  Affirmed. 

Dodge  &  Mnlvlhill,  for  appellant  Jaa.  M. 
Sntherland,  for  respondent 

BLAND,  P.  3.  Plalntlfl  la  the  father  of 
Arthar  Baxtor,  a  minor.  The  suit  la  to  re- 
oorer  damagea  tor  Injaries  to  the  son,  caused, 
as  alleged,  by  the  negligence  of  the  defend- 
ant's servants  In  tiie  management  and  opera- 
tion of  <me  (tf  its  street  cars  on  Arsenal  street 


In  the  city  of  St  Lonls.  The  petition  alleges 
and  the  evidence  shows  that,  on  August  27, 
1001,  Arthur  Baxter,  then  12  years  old,  was 
in  the  employ  of  Isaac  Davis,  an  Ice  dealer; 
that  the  boy's  duties  were  to  go  on  an  Ice 
wagon  and  to  carry  Ice  from  the  wagon  to 
such  houses  as  the  driver  of  the  wagon  should 
direct;  that  on  the  above-named  day  the  boy 
was  on  the  seat  of  the  ice  wagon  with  the 
driver,  Albert  Davis,  traveling  west  on  the 
north  side  of  Arsenal  street;  that  there  are 
two  street  railway  tracks  In  the  street,  cars 
going  west  occupying  the  north  track;  that 
the  ice  wagon  was  being  driven  near  the 
north  rail  of  the  north  track;  that  when  It 
had  paased  about  160  feet  beyond  where 
Spring  avenue  crosses  Arsenal  street  a  car 
running  west  on  the  north  track  struck  the 
hub  of  the  rear  wheel  of  the  wagon  with  such 
force  as  to  throw  the  boy  and  tha  driver  out 
into  the  street.  The  boy  fell  to  the  north,  lo 
front  of  the  wagwj,  and  the  wheel  of  the 
wagon  passed  over  his  left  leg,  and  brake  it 
above  the  knee,  causing  a  compound  fracture, 
from  which  he  has  not,  and  never  can,  re- 
cover. Various  contentions  for  a  reversal  of 
the  judgment  are  made  by  the  appellant  com- 
pany. These  we  will  take  up  In  the  order 
In  which  we  find  them  In  the  brief  of  counsel. 

1.  It  Is  Insisted  that  appellant's  Instruction 
(asked  and  refused)  that  under  the  evidence 
offered  by  plaintiff  he  was  not  entitied  to  re- 
cover should  have  been  given.  Plaintiff's  evi- 
dence tends  to  show  that  the  bed  of  the  ice 
wagon  on  which  he  was  traveling  was  con- 
structed as  such  wagons  usually  are— I.  e., 
with  a  canvas-covered  bed,  a  seat  In  front  for 
the  driver,  the  back  of  which  closed  the  en- 
tire front  of  the  covered  part  of  the  wagon 
with  a  half-moon  shaped  hole  In  the  back  of 
the  scat  to  enable  the  driver  to  look  behind 
him;  that  the  curtain  on  the  rear  end  of  this 
wagon  was  old,  and  torn  Into  strips,  so  that 
ordinarily  one  on  the  seat  could,  by  looking 
through  the  moon  hole,  see  the  street  from  the 
rear  of  the  wagon;  that  in  the  forenoon  of  the 
day  of  the  accident  the  wagon  turned  into 
Arsenal  street  from  Grand  avenue,  and  trav- 
eled west  Plaintiff's  son  testified  that  when 
they  had  gone  about  150  feet  on  Arsmal 
street  he  looked  east  to  see  if  a  car  was  com- 
ing; that  again  when  the  wagon  had  traveled 
about  450  feet  on  Arsenal  street  he  looked 
east  for  a  car,  but  saw  none,  and  that  he 
could  see  at  least  two  blocks  east;  that  after 
this  the  wagon  proceeded  abont  300  feet 
when  It  was  struck  by  a  car  running  west; 
that  the  wagon  had  abont  one  ton  of  Ice  on 
It  and  was  a  one-horse  wagon;  that  there 
was  a  slight  downgrade,  and  the  horse  whs 
walking  In  a  brisk  walk.  He  furtiier  tes- 
tified that  he  did  not  bear  any  bell  sonnded, 
and  that  if  It  had  been  sounded,  be  would 
have  heard  It;  nor  did  he  bear  the  rumbling 
of  the  car  as  It  approached,  and  knew  nothing 
of  it  until,  to  use  his  own  language,  "he  was 
thrown  up  In  the  air";  that  the  car  ran  from 
70  to  100  feet  after  It  struck  the  wagon.  He 
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also  testlfled  that  aa  account  ot  aome  rots 
along  tlie  north  side  of  the  street  the  driver 
pnlled  In  cloae  'to  the  raUway  track  abont 
900  feet  east  of  where  the  wagon  was  Btmck, 
and  coutLDned  to  drive  very  near  to  the  track 
until  the  wagon  was  struck;  that,  aft^  driv- 
ing In  near  the  track,  he  did  not  look  to  see 
if  a  car  was  coming;  that,  if  he  could  not  see 
back  through  the  hole  In  the  rear  of  the  seat 
when  he  wanted  to  look  back,  he  would  get 
up  on  the  seat  and  look  back;  that  the  day 
was  clear,  and  he  could  both  see  and  hear 
well;  that'he  did  not  notice  a  car  pass  trav^- 
ing  east  Just  before  the  accident;  that  he  lis* 
tened  for  a  car  bell,  but  did  not  bear  any. 
One  witness  testlfled  t<x  the  plaintiff  Uiat  be 
was  on  the  car,  and  that  It  was  running  at 
a  weed  of  25  miles  an  hour  when  it  strode 
the  wagon,  and  that  It  ran  from  76  to  80  feet 
after  it  had  stmck  the  wagtm.  Another  wit- 
ness for  plaintiff,  who  was  also  aboard  the 
car  at  the  time,  testlfled  that  he  thought  the 
speed  (tf  the  car  was  from  10  to  12  miles  an 
hour.  There  was  a  great  deal  of  countervail- 
ing evidence  offered  by  the  defendant,  but 
whether  or  not  the  coort  erred  In  refusing  a 
comjnilsoEy  nonsuit  must  be  answared  by  con- 
sidering the  evidoice  <rflaed  by  the  plaintiff, 
separate  and  qurt  from  the  defendant's  coun- 
tervailing erldenoe;  and  In  considering  the 
plalntifTs  evidence  with  a  view  of  ascortaht- 
ing  whether  or  not  he  made  out  a  prtana  facie 
case  entitling  him  to  go  to  the  Jury  the  tes- 
timony offered  In  his  behalf  should  be  taken 
as  true,  and  every  reasonable  Inference  there* 
trom  in  favw  of  plaintiff  should  be  drawn. 
Panck  V.  Frovidon  Co.,  159  Mo.  467,  61  S. 
W,  806;  Buckley  v.  Kansas  City,  U6  Mo. 
16.  56  8.  W.  819;  Steube  v.  Iron  &  Foundry 
Co.,  85  Ma  App.  610;  IXvsey  v.  Ballway,  8S 
Mo.  App.  528;  Schermerhom  Bros.  Co.  r. 
Herold,  81  Mo.  App.  461.  But  defendant  In- 
sists that  the  boy's  evidence  is  oKtosed  to 
some  of  the  physical  tecte  shown  in  the  cas^ 
and  hence  Is  not  entitled  to  ovdenca  He 
testlfled  that  he  ooold  see  east  for  at  least  tv^ 
blocks,  or  about  9S0  or  1,000  feet;  that  when 
they  were  about  150  feet  from  Grand  avenue 
he  looked  back  east,  and  again  when  they 
were  about  450  feet  west  of  Grand  avenue, 
and  that  at  neither  time  did  he  see  a  car; 
that  the  wagon  was  struck  by  the  car  about 
300  feet  fftm  the  point  where  he  last  looked 
back.  The  contentlMi  is  that  the  car  could 
not  have  run  the  length  of  two  blocdu,  or 
1,000  feet,  on  that  street,  while  the  wmp>Q 
moved  only  800  feet,  and,  if  the  boy  looked 
when  he  said  he  did,  he  must  have  seen  the 
car.  We  see  nothing  improbable  in  the  state- 
ment of  the  boy,  even  if  It  Is  conceded  that 
the  car  ran  1,000  feet  while  the  wagon  was 
moving  only  300  feet,  hence  we  cannot  say 
that  his  testlmooy  In  respect  to  looking  back 
and  not  seeing  the  car  Is  opposed  to  the  phys- 
ical facts. 

Defendant's  employes  testlfled  that  a  ear 
traveling  east  on  the  south  track  passed  the 
wugon  Juat  before  it  was  struck.  The  twy 


testlfled  that  he  did  not  see  that  car.  It  ia 
contended  that  this  testimony  is  opposed  to 
the  physical  fiicts;  that  a  car  passed  near 
by  him  Just  before  the  aecldrat.  Mow,  It 
may  t>e  true  that  a  car  passed,  and  the  boy 
did  not  see  it,  for  it  Is  the  eqierlence  of 
mankind  that  objects  at  times  pass  near  us 
within  plain  view  that  we  are  not  conscious 
of  seeing,  and  noises  are  sounded  in  our  ears 
that  we  are  not  conscious  ot  bearing;  but 
the  physical  fact  relied  on,  that  the  car 
passed,  is  not  a  fact  that  proves  itself,  but 
is  dependent  upon  the  evidence  of  witnesses 
to  establish  it;  and  could  ther^ore  be  over- 
throvrn  by  the  evidence  of  other  witnesses. 
If  we  take  the  plaintiff's  evidence  as  true, 
and  make  every  favorable  Inferoice  from  it 
that  is  reasonable,  we  have  this  condition  ot 
things:  An  open  street,  with  a  double  street 
railway  track  laid  in  Its  center,  vritb  a  car 
traveling  west  on  the  north  track  at  a  hlgli 
rate  of  qieed;  SOO  feet  in  ^nt  of  It,  and 
wltUn  a  foot  or  a  foot  and  one-half  of  the 
track  on  which  the  car  Is  running.  Is  a  cov- 
ered wag«i,  proceeding  slowly  in  the  same 
direction;  the  driver  of  the  wagon  is  hidden 
from  view;  the  car  is  running  at  a  rapid 
speed,  witbont  giving  any  warning  of  Ite  ap- 
proach; it  overtakes  the  vragon.  strikes  the 
hub  of  the  wheel,  and  hurls  the  ^xf  Into  the 
air;  he  falls  oa  the  street  In  front  of  tlie 
wagon,  which  la  pushed  or  pnlled  over  lilm, 
and  the  car  runs  m  from  to  100  teet  be- 
fore it  is  stored.  In  these  dicumstances  it 
may  be  conceded,  for  the  sake  of  the  argu- 
ment, that  both  the  drlvw  and  the  boy  were 
gnil^  of  negligence  In  fhiling  to  look  back 
for  a  car  after  the  wagon  had  been  pnlled 
in  close  enough  to  the  track  to  be  strock 
a  car  mo^ng  on  It  Neverthdesa  it  is  not 
the  law  that  this  negligence  necessarily  pre- 
cludes the  idalntlff  from  recovering.  The 
negligence  of  the  boy  and  of  the  drivw  first 
exposed  the  boy  to  the  risk  of  being  Injured 
Iqr  a  car  coming  from  tlie  east;  but  it  seems 
to  ns  that  this  exposure  was  aeen,  or  could 
have  been  seen,  by  the  motorman  in  charge 
of  the  car,  by  the  exotdse  of  ordinary  dili- 
gence, in  time  for  him  to  have  stopped  Us 
car  and  avoided  the  accident  It  so,  ttisn  his 
negligence  In  not  stopping  the  csr  was  the 
proximate  cause  of  the  injury.  Klodcen- 
brink  t.  Railroad,  61  Mo.  App.  861.  The 
principle  ef  law  in  such  drcnmstanees  Is 
that  "tiie  party  who  has  the  last  opportunity 
to  avoid  tlie  accident  Is  not  szcnsed  by  13» 
negligence  of  anyone  else.**  Sherman  ft  Bed- 
field  on  the  law  ot  Negligence  (5th  Ed.)  1 89: 
Banyan  v.  Ballway,  127  Mo.  12,  29  8.  W. 
842;  Morgan  r.  BaUway,  169  Mo.  282,  60  8. 
W.  195;  Holwerson  v.  Ballway,  157  Mo.  216. 
67  8.  W.  770.  50  X*  E.  A.  860;  Schmidt  t. 
BaUroad.  168  Mo.  645,  68  S.  W.  834;  McAn- 
drew  V.  BaUway,  88  Ma  App.  97;  Hutebln- 
Bon  ▼.  Railway,  88  Mo.  App.  876;  Edwards 
T.  Ballway,  94  Mo.  App.  86,  67  B.  W.  950: 
It  is  also  sbovrn  by  the  evidence  that  the 
boy  did  not  hear  the  bell  ot  the  car;  that. 
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had  It  been  soiinded,  be  wonld  lure  heard  It; 
and  the  evidence  further  shows  that  the  mo- 
torman  saw,  or  by  the  exercise  of  dne  d£U- 
gence  conld  have  seen,  the  wagon  moTlng 
along  In  dangerous  prozlmlty  to  the  track. 
In  theae  drcamstances  It  was  his  duty  to 
have  aonnded  the  bell  In  Ume  to  allow  the 
driver  to  pnU  away  from  fiie  track.  His 
failure  to  do  so  was  negUgraice,  for,  had  he 
Bounded  the  bell,  ^e  probabilities  are  It 
would  have  been  heard,  and  the  wagon  pull- 
ed away  from  the  track  In  time  to  baTe 
avoided  the  injury.  Grocer  Cknnpany  v. 
Railroad,  88  Mo.  App.  S91;  Mcorgan  v.  Ball- 
way,  siqtra.  We  conclude  that  plalntUFs 
evidence  entitled  him  to  go  to  the  Jury. 

2.  Contributory  negligence  was  alleged  In 
the  answer  as  a  defense,  ^nie  Court  In  ef- 
fect. Instructed  the  Jury  that  the  negligence 
of  Davis,  the  driver  of  the  wagon,  should 
not  be  Imputed  to  plalntUTs  son,  but  that 
before  It  could  be  found  that  he  wm  guilty 
of  Diligence  contributing  to  the  injury,  the 
Jury  should  And  that  he,  Indepoident  of  Da- 
vis, was  guilty  of  negligence.  It  Is  contend- 
ed by  appellant  that  the  negligence  of  Davis, 
Hie  driver,  should  be  imputed  to  the  boy. 
The  evidence  shows  that  the  driver  and  the 
boy  were  engaged  In  one  and  tiie  same  on- 
ployment  to  wit.  haulhig  and  delivering  ice 
Tbe  driver  had  charge  of  the  wagon,  and 
drove  tbe  horse  and  handed  out  tbe  ice  from 
the  wagon  to  tbe  boy,  who  carried  It  from 
tbe  wagon  and  delivered  It  to  the  customers. 
Both  rode  on  the  wagon,  occupying  the  same 
■eat  Plaintiff  was  not  18  years  old  when 
he  got  hurt  and  the  drlvra  of  the  wagon 
was  IS.  Plaintiff  had  nothing  to  do  with  the 
drtvlng,  and  no  conttol  over  it  He  and  the 
driver,  therefore,  were  not  engaged  In  a 
Joint  aiterprlse  in  sndi  sense  that  the  drtv- 
eafn  negligence  eould  be  Imputed  to  him. 
niat  rule  only  comes  Into  play  where  two 
persons  are  cooperating  to  do  the  same 
thing.  But  plalntUTs  duties  were  entirely 
distinct  £nm>  those  of  the  driver,  and  he 
could  not  possibly  influence  flie  driver's 
course  by  anr  authority  he  had  over  him, 
and  should  not  be  respmislble  for  the  driver's 
n^llgence.  The  case  tt  Keltel  v.  Railroad, 
28  Mo.  App.  6S7,  la  directly  In  potait  and 
settles  tills  question.  All  the  cases  dted 
the  aivellattt  except  one  In  New  Tork,  are 
where  the  persons  were  engaged  In  doing 
ttia  same  thing— that  is,  controlling  the  team, 
say— and  tinder  such  drcumstances  the  neg* 
Hgence  of  one  Is  h^  to  be  Imputable  to  the 
other  because  eadi  may  influence  tiie  otiier*s 
conduct   In  Dlt&son  v.  Railroad,  101  Mo. 

16  8.  W.  881.  It  is  dta«ctly  decided  that 
the  negligence  of  a  driver  of  a  vehicle,  he 
not  b^g  In  the  employment  or  under  the 
control  of  tiie  person  Injured,  cannot  be  Im- 
puted to  tile  latter.  In  Monger  v.  Bedalla, 
60  Mo.  App.  829,  it  was  hOA  that  a  dty  can- 
not set  up  negUgenoe  of  a  husband  in  driv- 
ing over  a  sand  pile  In  •  atraet  which  was 
negligently  left  there,  in  an  action  for  Inju- 


ries sustained  V  tiie  wife.  In  MeConuack 
V.  Railroad  (Sup.)  41  N.  Y.  Supp.  684,  the 
view  Is  supported  that  there  was  no  Joint 
venture  by  Davis  and  tbe  plalntifl  under  the 
evld«ice  shown  in  this  case.  They  were 
merely  co-employte  of  the  same  employw. 
Bchnm  v.  RaUroad  (Sup.)  4S  N.  X.  Supp.  124, 
on.  Ita  face  might  lend  some  conntaiance  to 
tile  detffldanf  s  omtenUcHL  But  the  opinion 
In  that  oaae  was  written  Yty  tbe  same  Judge 
who  wrote  tiie  opinion  In  the  McGormack 
Case;  hence  It  Is  fabr  to  conclude  that  the 
facts  of  the  two  controversies  were  entirely 
different  and  that  the  facte  shown  In  the 
Schron  Case  clearly  made  out  a  Joint  ven- 
ture—that is,  that  the  person  Injured  and  the 
perscm  with  him  were  actively  engaged  In 
doing  the  same  thing.  In  New  York,  ete.. 
Railroad  v.  KlsUer  (Ohio)  64  N.  B.  130^  a 
fatiier  and  daughter  were  driving  on  a  coim- 
try  road  in  a  buggy,  and  he  was  Injured  by 
a  freight  train.  The  father  was  deaf,  and 
there  was  evidence  to  show  the  dacghter 
was  taken  along  to  listen  for  trains.  In  view 
ct  this  evidence  it  was  held  that  It  was  for 
the  Jury  to  say  whether  they  were  both  en- 
gaged In  the  driving,  and,  If  they  were,  the 
daughter's  negligence  would  be  Imputeble  to 
the  father,  on  the  same  principle  tiiat  the 
negUgrace  of  a  servant  Is  Imputed  to  tiie 
mastfv,  namely,  that  the  latter  can  control 
the  formw.  The  principle  of  the  decision  (as 
of  an  such  decisions)  Is  that  the  par^  actu- 
ally negligent  stood  In  such  relati(m  to  tbe 
Injured  party  that  the  latter  could  influence 
the  action  of  the  other,  and  thereby  prevent 
Injury  by  his  negligmce.  There  has  been, 
apparently,  some  fluctuation  In  the  Iowa  de- 
dsloos  In  Imputing  negligence  in  a  Joint  ven- 
ture (Yahn  v.  Ottumwa.  60  Iowa.  429,  IB  N. 
W.  267;  Slater  v.  RaUroad,  71  Iowa.  209.  82 
N.  W.  264).  and  In  the  last-cited  case  the  Stir 
preme  Court  took  occasion  to  repudiate  the 
doctrine  which  had  been  atMbuted  to  that 
court  by  text-writers  because  of  their  con- 
struction of  their  decision  of  SteCTord  v.  City 
of  OBkaloosa,  57  Iowa,  748,  11  N.  W.  668. 
Perhaps  It  Is  fairly  dedudble  from  tbe  last 
opinion  that  court  that  It  holds  now,  as 
do  tbe  appellate  conrte  of  this  state,  tiiat 
negligence  la  not  Imputable  on  the  tiieory 
of  Joint  venture  unless  the  relatioiu  of  the 
parties  injured  in  the  accident  are  such  that 
the  negligent  one  might  have  been  controlled, 
or  at  least  influenced,  by  the  othw. 

On  the  measure  of  damages  tbe  court  in- 
structed tbe  jury  for  plaintiff  as  follows: 
"(5)  If  the  Jury  finds  a  verdict  to  favor  of 
the  plaintiff,  it  should  assess  his  damages 
at  such  an  amount  as  the  Jury  believe,  from 
the  evidence,  will  be  a  folr  compensation 
to  plsintlff.  Fbst  for  such  a  sum  as  be 
reasonably  Incurred  for  medldnes,  hospital 
charges,  drugs  and  alliances  In  the  treat- 
ment of  bis  said  Son,  occasioned  said  in- 
juries: second,  for  such  a  sum  as  it  was 
reasonably  wortii  for  the  nursing  of  said  son 
by  plalntifl  and  his  wife  occasioned  by  tiie 
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InJorlea  In  question;  and,  turd,  for  sncli 
sum  as  the  Jury  may  believe  trom  tiie  evi- 
dence, if  any,  plaintiff  has  sustained,  or  wUl 
probably  austaln,  by  way  of  loss  or  partial 
loBi  ot  services  of  his  said  minor  son  oc- 
casioned by  Buid  injuries,  until  be  attains  the 
age  of  21  years,  taking  into  conslderatira 
the  earning  capacity  of  the  boy  In  bis  Injured 
condition,  and  also  the  possibility  of  his  death 
before  reaching  the  age  of  twenty-one  years. 
And  the  jury,  in  assesslDg  the  plaintllTs  dam- 
ages, will  confine  Itself  to  the  elements  of 
damages  above  numerated,  but  the  total 
damages  allowed,  if  any,  must  not  exceed  the 
sum  of  forty-two  hundred  dollars."  Counter 
to  this  Instruction  the  court  gave  the  follow- 
ing: "The  court  instructs  the  jury  that  the 
plaintiff  cannot  recover  In  this  action  for  the 
present  condition  of  the  plalntlCTs  son,  Arthur 
Baxter,  If  yon  believe  and  find  from  the  evi- 
dence that  the  second  injury  or  breaking  of 
the  limb  was  caused  by  the  carelessness  of 
the  said  Arthur  Baxter  himself,  and  you  be- 
lieve from  the  evidence  that  the  present  con- 
dition of  said  Arthur  Baxter  Is  the  result 
of  such  second  Injuiy."  In  respect  to  the 
injuries,  the  evidence  shows  a  compound 
fracture;  that  the  bone  protruded  through 
the  fiesh,  skin,  and  the  boy's  clothing;  that 
he  was  taken  to  St.  Mary's  Infirmary,  and 
there  treated  by  Dr.  K.  F.  Amyx  for  over 
five  months;  that,  when  the  pinstcr  of  parls 
cast  was  tak^  off.  Dr.  Amyx  thought,  and 
testified,  that  there  had  been  a  union  of  the 
broken  bone,  and  the  boy  was  sent  home, 
with  Instructions  from  Dr.  Amyx  to  exercise 
his  leg  carefully  on  crutches.  He  went  home. 
The  wound  had  not  healed,  but  he  was  able 
to  walk  from  one  cbair  to  another  across 
the  room.  After  be  had  been  at  home  for  a 
short  time,  on  a  pleasant  day,  be  went  out, 
on  his  crutches,  Into  the  yard,  and  was  play- 
ing with  bis  sisters.  One  of  them  handed 
him  a  lemon,  which  be  threw,  or  rather  toss- 
ed, back  at  ber.  He  heard  his  leg  snap 
when  he  made  the  throw,  and  thought  and 
said  be  had  broken  his  leg  over.  When  he 
made  the  throw,  be  had  bis  crutches  under 
his  arms,  and  the  foot  of  the  broken  leg 
was  on  the  ground,  but  he  was  not  bearing 
his  weight  upon  It.  Dr.  Amyx  was  called  in, 
and  placed  the  leg  In  an  Iron  brace  splint 
It  remained  in  this  condition  for  several 
weeks,  but  did  not  Improve.  The  boy  was 
taken  back  to  tbe  Infirmary,  and  bis  leg  op- 
erated on.  It  was  found  that  there  was  no 
union  of  the  bone,  and  that  tbe  ends  at  the 
fracture  were  diseased.  Tbe  decayed  or  rot- 
ten parts  were  removed,  and  tbe  ends  wired 
together.  The  result  Is  no  firm  union  has 
taken  place,  and  tbe  leg  is  2^  Inches  shorter 
than  tbe  other.  It  Is  bowed  out  above  tbe 
knee,  and  the  foot  turns  inward,  and  haugs 
in  front  of  the  other  foot  Dr.  Geo.  W, 
Broome  testified  that  he  made  an  examina- 
tion of  the  boy's  injuries  two  or  three  weeks 
before  the  trial;  that  by  m^ans  of  the  X- 
ray  he  found  that  "the  Inner  border  of  those 


two  fragments  of  tbe  tlilgh  bone  are  at  a 
vary  strong  angle  from  the  knee  Joint  up  to 
the  fracture,  and  from  tbe  fracture  up  to  tlie 
thigh  qulto  an  angle.  Bight  at  this  point  of 
angulation  tbe  Inner  -margin  of  the  bone 
came  In  contact  with  the  inner  border  of  the 
two  fragments  of  the  bone;  as  I  say,  qnite 
a  considerable  angulation."  He  further  tee- 
tifled  that  be  did  not  think  there  was  a  bony 
j  union;  tbat  tbe  point  ot  contact  between 
I  the  two  bones  seemed  to  be  a  soft,  trans- 
:  parent  structure,  and  it  was  Impossible  for 
tbe  to  ever  become  strong,  and  that  he 
was  veiy  positive  that  there  never  had  been 
a  perfect  bony  union;  that  "a  compound 
fracture  does  not  necessarily  aggravate  or 
extenuate  a  simple  fracture.  A  compound 
fracture  means  the  soft  parts  are  Involved, 
the  hole  extending  from  the  skin  into  tbe 
broken  bone.  The  compound  means  that 
'  this  violence  that  produced  the  fracture  also 
produced  an  o];>ening  from  the  skin  Into  the . 
j  bone.  That  Is  what  compound  means.  Had 
It  been  comminuted,  that,  then,  would  be  Af- 
ferent Comminuted  means  tbe  bone  broken 
In  several  pieces.  Simply  a  compound  frac- 
ture does  not  necessarily  make  the  fracture 
any  worse  than  If  simply  subcutaneous.  If 
it  is  a  compound  fracture,  it  is  always  In- 
fected—always Infection  follows— and  we  re- 
quire for  any  union  at  all  that  Infection  to 
be  destroyed.  Now,  since  you  ask  tbe  ques- 
tion, I  understand  what  the  difficulty  is  Id 
this  case.  It  has  been  a  case  of  Infection 
right  from  the  start  That  has  been  the  ele- 
ment that  undoubtedly  operated  against  tbe 
union,  because  tbe  proper  application— tbe 
proper  treatment— seems  to  have  been  proper- 
ly applied."  "We  think  It  reasonably  appears 
from  this  evidence  tbat  there  never  was  a 
cure  of  the  Injury;  that  It  continued  from  its 
inception  down  to  tbe  day  of  tbe  trial;  that 
there  never  was  a  second  fracture  of  the 
bone,  for  the  reason  tbe  original  fracture  bad 
never  healed;  at  any  rate,  there  is  sub- 
stantial evidence  to  this  effect,  and  It  was 
appropriately  submitted  to  the  Jury. 

We  think  the  two  instructions  on  the  meas- 
ure of  damages  were  eminently  proper  under 
the  evidence,  and  entirely  fair  to  both  aides. 
We  discover  no  error  in  the  Instructions  giv- 
en on  tbe  issues  of  negligence  and  contribu- 
tory negligence.  Those  given  cover  all  there 
was  for  tbe  Jury  to  consider  as  to  tbe  merits 
of  tbe  cause,  and  hence  there  was  no  error 
In  refusing  other  instructions  asked  by  the 
defendant.  The  verdict  was  for  $2,500.  The 
trial  Judge  thought  it  excessive,  In  conse- 
quence of  which  tbe  plaintiff  remitted  $500, 
and  Judgment  was  rendered  for  $2,000.  The 
evidence  shows  tbat  for  treatment  of  the  In- 
Jury  plaintiff  had  paid  out  $500.  In  view 
oC  this  expenditure,  we  think  tbe  Judgment 
Is  for  a  reasonable  amount  and  should  be 
affirmed. 
The  Judgment  ia  affirmed. 

BBYBXTBN  and  GOODB,  JJ^  concui; 
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(Ooort  of  Appeals  at  St.  Iioids,  llo.  Dec  1, 

1903.) 

LANDLORD  AND  TENANT-RIGHT  TO  RBMOVB 
BUILDINGS— ESTOPPEL— UOASURE  OF  DAM- 
AGES—DSGLARATION  OF  LAW— ERROR. 

1.  Where  on*  purchases  the  leasehold  of  one 
in  iKwaeBsioii  of  real  estate  on  the  representa- 
tlon  of  the  agents  of  the  owner  that  he  should 
hare  the  right  to  remove  the  improvements,  the 
owner  is  estopped  to  deny  the  right  to  remove 
the  improvemeuts,  thongh  at  the  time  of  the 
purchase  the  written  lease  granting  the  right 
to  the  tenant  to  remove  the  unprovements  had 
expired. 

2.  Where  an  action  to  recover  the  value  of 
buildings  whldl  plaintiff,  a  tenant,  la  wrong- 
fully prevented  from  removing,  is  tried  on  the 
theory  that  the  measure  ot  damages  is  the  value 
of  the  material  after  the  buildings  had  been 
wrecked  and  removed,  and  no  evidence  Is  offered 
as  to  their  value  standing  on  the  premises,  a 
declaration  of  law  by  the  court  from  which  it 
might  be  inferred  that  the  damages  were  esti- 
mated to  be  the  value  of  the  buildings  standing 
on  the  Itemises  Is  not  cause  for  reversal. 

Appeal  from  St  Louis  Circuit  Court;  Bob- 
ert  M.  Foster,  Judge. 

Action  by  the  Exchange  Real  Estate  & 
Building  Company  against  the  SchuclimaD 
Realty  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Collins  ft  Cbappell,  for  appellants.  O,  W. 
Banister,  for  req;KHident 

Bl«ANO,  P.  J.  This  controTersy  arises 
out  of  the  followlug  clause  in  a  lease  of  cer- 
tain real  estate  In  tbe  city  of  St  Louis  for  a 
term  of  five  years  executed  by  Simon  Rossi 
to  WilUam  H.  Dausman  February  20,  1895, 
to  wit:  "At  expiration  of  said  lease  in  case 
the  said  lessor,  bis  heirs  or  assigns,  and  tbe 
said  lessee,  bte  beSra  or  assigns,  do  not  agree 
on  terms  for  new  lease  of  said  lo^  tald  les- 
sor, his  heirs  or  assigns,  agree  to  allow  the 
said  lessee  bis  heirs  or  assigns,  to  remove 
oD  improrements  put  on  lot  by  said  lessee 
at  his,  said  lessee's,  expense.**  Tbe  lease  by 
mesne  assignments  was  acquired  by  the 
plaintiff.  The  leasees  erected  on  the  premi- 
sea  a  <»e-story  l»lck  building,  80  by  60  feet, 
and  a  frame  building  30  by  80  feet,  and  a 
20-foot  shed  on  the  side  <a  the  brick  build- 
ing, and  put  up  about  300  feet  of  foicing. 
Tlie  mat«ial  In  these  ImproTements  was  es- 
timated by  plaintlO's  witnesses  to  be  of  tbe 
net  value  ot  $600  at  the  time  defendant  took 
ponession  (November,  1901);  that  Is.  It  was 
of  that  value  after  tbe  buildings  bad  been 
wrecked,  and  the  material  piled  and  removed 
from  tbe  premises.  The  defendant's  evi- 
dence la  that  tbe  material  was  worth,  net, 
from  $1S  to  980.  Hnb«-t  Oaesar,  one  of  the 
assignees  of  the  lease,  was  in  the  occupancy 
of  tlie  premises  when  the  lease  expired. 
Fisher  ft  Co.  were  the  agents  of  Rossi  for 
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tbe  property,  and  collected  the  rents.  A 
short  time  before  tbe  lease  expired,  Gaesar 
went  to  Rossi,  the  then  owner,  and  wanted 
the  lease  renewed.  Rossi  told  him  he  did 
not  want  to  give  a  new  lease,  but  that  he 
could  continue  on  in  the  occupancy  of  tbe 
premises.  Gaesar  said,  if  be  could  not  get 
a  new  lease,  he  wanted  to  remove  the  build- 
ings before  the  lease  expired;  and  Rossi  as- 
sured him  that  be  might  remove  tbe  build- 
ings at  any  time  In  tbe  future,  and  that 
when  be  (Rossi)  wanted  possession  he  would 
give  blm  90  days'  notice,  so  as  to  give  plenty 
of  time  to  remove  the  buildings,  and  told 
him  to  see  Fisher  &  Co.,  bis  agents,  about  a 
new  lease.  Gaesar  went  to  Fisber  ft  Co., 
and  they  refused  to  ^ve  a  lease,  but  assured 
Gaesar  that  be  might  remain  on  tbe  premi- 
ses at  a  rental  of  $35  per  month,  and  that 
so  long  as  be  paid  his  rent  be  might  keep 
the  premises,  and  agreed  to  give  him  90  days' 
time  in  wblch  to  vacate  and  move  off  the 
improvements.  This  agreement,  Gaesar  tes- 
tified, was  Indorsed  on  bis  receipt  for  rent 
for  tbe  month  of  February,  1000,  and  that 
he  Informed  Fisber  ft  Ca  at  the  same  time 
that  he  wanted  to  put  up  another  improve- 
ment, and  they  told  htm  to  ahead  and 
put  it  up;  that  he  bad  a  right  to  remove  tbe 
buildings  on  the  premises,  and  no  one  would 
Interfere  with  this  right,  and  be  should  have 
90  days'  notice  when  tbcy  wanted  possession 
of  the  premises,  to  give  him  time  to  move 
off  the  Improvements.  That  on  tbe  faltb  of 
this  agreement  he  put  up  a  frame  structure 
about  50  feet  square  on  tbe  premises.  Fisb- 
er &  Co.  admitted  that  they  agreed  to  give 
60  or  90  days'  notice  to  Gaesar  to  vacate, 
but  denied  that  they  recognized  his  right  to 
remove  th6  improvements  after  tbe  expira- 
tion of  the  lease  of  1885.  Gaesar  subsequent- 
ly sold  the  improvements,  and  the  tenant  oc- 
cupying the  premises  on  October  23,  1900, 
paid  Fisher  ft  Co.  for  that  month's  rent 
A  receipt  was  given  for  tbe  rent,  and  was 
indorsed,  "Ninety  days'  notice  to  be  given 
lessee  in  case  of  re-lease  or  sale,"  etc.,  and 
signed,  "Fislier  ft  Co."  After  this,  defend- 
ant acquired  tbe  fee  to  tbe  premises  by 
mesne  conveyances  from  Rosst.  Gaesar  sold 
bis  lease  and  tbe  improvements  to  L.  H. 
Lawrence,  and  Lawrence  to  the  plaintiff. 
Before  making  the  purchase  from  Lawrence, 
plaintiff  sent  E.  W.  Banister  to  tbe  defend- 
ant for  tbe  purpose  of  finding  out  whether 
or  not  Lawrence  bad  the  right  to  remove 
the  Improvements  from  the  premises  at  the 
termination  of  bis  tenancy.  Banister  and 
Lawrence  went  together  to  see  tbe  defend- 
ant, and  they  met  Schuchman,  of  the  Schuch- 
man  Realty  Company,  and  had  a  conversa- 
tion with  blm  in  regard  to  tbe  matter.  They 
both  testified  that  Schuchman  stated  Law- 
rence had  tbe  right  to  remove  tbe  improve- 
ments, and  that  the  law  gave  bim  30  days 
to  remove  them  after  notice  to  quit;  that 
I^wrence  wanted  the  time  extended,  but 
Schuchman  refused  to  extend  tbe  time  of 
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notice  OTer  80  days,  and  advised  Lawrence 
to  remain  on  the  premises,  stating  that  they 
did  not  expect  to  sell  for  some  time,  and 
that  Idwrence  could  make  money  by  renting 
the  premises  for  a  saloon.  Schuchman  ad- 
mitted he  had  a  conversation  with  Lawrence 
and  Banister,  but  denied  that  he  recognized 
Lawrence's  right  to  remove  the  Improve- 
ments; denied  that  anything  whatever  was 
said  In  the  conversation  about  the  Improve- 
ments; stated  that  Lawrence  wanted  an  ex- 
tension of  time  of  notice  to  quit,  and  also  a 
new  lease,  but  that  he  refused  to  execute  a 
new  lease,  or  to  extend  the  time  of  notice  to 
quit  He  further  testified  that  he  knew 
nothing  about  the  original  lease,  had  never 
seen  It,  and  did  not  know  of  Its  existence; 
that  before  his  company  bought  the  property 
he  went  on  the  premises  for  the  purpose  of 
seeing  who  was  there,  and  was  informed  by 
the  tenant  then  In  possession  that  the  ten- 
ancy was  from  month  to  month,  and  bought 
the  premises  with  that  understanding.  On 
the  part  of  plaintiff,  the  evidence  is  that  it 
was  In  possession  of  the  premises  by  a  sub- 
tenant, and  that  In  October,  1901,  plaintiff 
took  possession  by  force.  On  the  part  of  the 
defendant,  the  evidence  Is  that  the  premises 
were  unoccupied— being  used  as  a  sleeping 
place  by  tramps— when  he  took  possession. 
On  October  81,  1901,  defendant  was  notified 
in  writing  by  plaintiff  that  plaintiff  would, 
within  30  days,  as  the  owners  thereof,  re- 
move the  Improvements  from  the  premlsea 
On  November  1,  1901,  defendant,  by  written 
notice,  forbade  plalntifC  to  remove  anything 
from  the  premises.  The  suit  was  to  recover 
the  value  of  the  Improvements.  The  issues 
were  submitted  to  the  court,  who  found  for 
the  plaintiff,  and  assessed  bis  damages  at 
fSOO.  Defendant  saved  its  exceptioDS  in  fbe 
usual  way,  and  appealed. 

Plaintiff  went  Into  possession  of  the  prem- 
ises as  a  tenant  after  the  expiration  of  the 
term  of  the  five-year  lease  from  Rossi  to 
Dausman,  and  defendant  acquired  the  title 
from  Rossi  by  mesne  conveyances,  also  after 
the  expiration  of  the  term  of  the  lease.  If 
nothing  more  appeared  In  the  record.  It  Is 
evident  that  plaintiff  was  not  entitled  to  re- 
cover, as  the  right  to  remove  the  Improve- 
ments coexisted  with  the  life  of  the  lease, 
and  If  the  lease  was  dead,  and  plaintiff  was 
In  possession  under  a  new  one,  In  which  no 
agreement  was  made  that  the  tenant  might 
remove  the  Improvements,  he  had  no  right 
to  remove  them.  Williams  t.  Lane,  62  Mo. 
App.  66,  and  cases  cited. 

It  Is  contended  by  defendant  that  a  new 
lease  was  made  after  the  expiration  of  the 
lease  of  1895,  and  that  plalntUf  occupied 
the  premises  under  this  new  lease.  The  evi- 
dence shows  that  Fisher  &  Co.  were  the 
agents  of  defendant,  as  well  as  Rossi  and 
of  all  the  owners  of  the  premises,  from  the 
date  of  the  Rossi  lease  until  defendant  took 
possession.  It  reasonably  appears  from  the 
evidence  that  all  the  tenants  after  Gaeaar, 


Including  plalntUf,  purchased  on  the  faith  of 
the  agreement  between  Rossi  and  Gaesar 
in  February,  1900,  that,  whenever  the  owner 
should  desire  to  terminate  the  lease,  90  days' 
notice  would  be  given  the  tenant  in  which 
to  remove  the  buildings,  and  that  the  right 
to  the  Improvements  under  the  old  lease  was 
fnlly  recognized.  It  also  appears  from  the 
testimony  of  Banister  and  Lawrence  that, 
before  plaintiff  would  purchase  of  Lawrence, 
defendant  assured  Banl8t«-,  the  plalntUTB 
agent,  that  Lawrence  had  the  nght  to  remove 
the  buildings,  and  had  the  right  to  SO  days* 
notice  to  remove  them  at  any  time  wb^  the 
tenancy  might  be  terminated.  The  uncon- 
tradicted evidence  is  that  Rossi  and  his 
agents,  Fisher  &  Co.,  both  refused  to  give 
a  new  lease,  and  agreed  that  the  tenant, 
\iy  paying  per  month,  might  remain  on 
the  premises  for  an  ind^lte  term,  and  that 
he  should  liave  90  days'  notice  of  the  ter- 
mination of  the  tenancy,  and  that  Bossl  ex- 
pressly agreed  that  he  should  have  tbia  no- 
tice for  the  purpose  of  enabling  Mm  to  re- 
move the  buildings  from  the  premises.  This 
was  a  new  arrangement,  but  it  distinctly 
recognized  the  right  given  In  the  old  lease  to 
remove  the  Improvements,  notwithstanding 
the  future  holding  should  be  from  month  to 
month.  By  this  arrangement,  we  think  the 
clause  In  the  old  lease,  that  the  tenants 
should  have  the  privilege  of  removing  the 
improvements  at  the  expiration  of  the  lease, 
was  distinctly  adopted  and  continued  in  force 
down  to  the  day  the  defendant  unlawfully 
took  possession  of  the  premises.  The  evi- 
dence of  plaintiff  shows  that  it  would  not 
have  made  the  purchase  of  Lawrence,  and 
paid  the  price  it  did  pay,  but  for  tiie  repre- 
sentation of  Schuchman  that  the  improve- 
ments belonged  to  Lawrence,  and  that  he 
was  entitled  to  30  days'  notice  In  which  to 
remove  them.  On  this  state  of  facts,  defend- 
ant was  estopped  to  deny  the  right  of  plain- 
tiff to  the  improvements.  Reynolds  v.  Kroff, 
144  Mo.,  loc.  clt  447,  46  S.  W.  424;  State 
ex  rel.  v.  Branch,  IBl  Mo.  622,  52  S.  W.  390; 
Cornwall  v.  Ganser,  ^  Mo.  App.  678.  And 
the  finding  of  the  circuit  court  for  the  plain- 
tiff may  be  well  sustained  on  the  theory  of 
an  estoppel. 

2.  Defendant  has  furnished  us  with  a  very 
Interesting  brief  as  to  the  measure  of  dam- 
ages In  a  case  like  this.  His  contention  ia 
that  the  proper  measure  of  damages  is  the 
value  of  the  material  after  the  buildings 
had  been  wrecked  and  the  material  removed 
from  the  premises.  Whether  or  not  this  Is 
the  correct  rule,  it  Is  the  one  moat  favorable 
to  the  defendant,  and  the  one  adopted  by 
the  plaintiff  by  its  introducing  evidence  to 
prove  the  value  of  the  material  in  the  build- 
ings after  the  buildings  had  been  torn  down 
and  the  material  removed,  and  by  not  in- 
trodncing  any  evidence  of  the  value  of  the 
buildings  to  the  defendant,  standing  on  the 
premises.  The  court  declared  ttie  )aw  of  the 
case  as  follows:  *The  court*  aUting  as  a  Jury, 


Digitized  by 


Google 


Mo.) 


KENNEDY  T.  ST.  LOUIS  TRANSIT  CO. 


77 


declares  the  Ifcw  to  be  that,  nnder  the  evi- 
dence In  this  case,  the  plaintiff  Is  entitled 
to  recover  of  the  defendants,  and  that  its 
measure  of  damages  la  the  reasonable  Tslne 
of  the  bnlldlngs  on  the  Ist  day  of  NoTember, 
1901,  the  date  of  the  demand  made  for  the 
same  by  plaintiff,  and  the  refusal  to  dellTeor 
by  the  defendants;  and  the  court  further 
finds  the  reasonable  valne  of  said  buildings 
at  said  date  to  be  9500."  From  this  declara- 
tion of  law,  the  defendant  draws  the  infer- 
ence that  the  court  estimated  the  damages 
to  be  the  valne  of  the  bnlldlngs  to  the  de- 
fendant, standing  on  the  premises.  As  we 
bare  seen,  there  was  no  evidence  introduced 
by  either  party  of  their  value  to  defendant, 
standing  on  tbe  premises.  The  plaintiff's  ev- 
idence tended  to  prove  the  net  value  of  ^e 
material  In  the  buildings  to  be  $500,  and  the 
court  muat  have  acted  on  this  evidence  In 
assessing  the  damages.  We  do  not  think  we 
should  convict  the  trial  conrt  of  error  on 
account  of  an  unguarded  expression  In  a 
declaration  of  law,  when  to  do  so  would  con- 
vict the  court  of  assessing  the  damages  from 
a  viewpoint  not  supported  by  any  evidence 
whatever,  and  In  the  face  of  the  fact  that 
from  another  viewpoint,  and  on  the  theory 
adopted  by  both  sides  at  the  trial,  there  Is 
ample  evidence  in  support  of  the  finding. 

From  the  whole  record,  it  seems  to  us 
that  the  Judgment  Is  for  tbe  right  party, 
and  It  Is  afiSnned. 

EETBUEN  and  GOODS,  JJ.,  concur. 


PHIZilFPI  V.  AMERICAN  BRASS  &  MFG. 
CO.* 

(Oout  of  Appeals  at  St.  Louis,  Mo.  Dee,  15, 
1903.) 

INJTmcnON  OF  AGTION-FINAIi  JUDOMBKT. 

1.  On  affirmation  by  the  Co  art  of  Appeals  of 
B  Judgment  for  plaintiff  in  a  suit  of  unlawful 
detainer,  there  ii  nothing  on  which  an  injunc- 
tion can  operate,  and  jadgment  in  a  snlt  to  en- 
join such  action  most  go  for  defendant  therein. 

Appeal  from  St.  Louis  Circuit  Cburt; 
Franklin  Ferriss,  Judge. 

Bill  by  Tbeodore  F.  Phllippi  against  the 
American  Brass  &  Manufacturing  Company. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Kurt  Von  Ropptft,  for  wpoUuit  Ba» 
■tear  Jc  Bndier,  fbr  reqioDdenL 

BLAND.  P.  J.  This  8Qlt  Is  b7  bQl  In  eq- 
ntty  to  reform  flw  descrlptlfm  of  reiU  estate 
In  a  written  leaser  and  to  enjohi  tbe  prose- 
cation  of  a  snlt  of  nnlawfnl  detainer  brongbt 
1^  tlw  defendant  against  tbe  platntlfl  here- 
in. Tbe  evlOrace  is  wholly  Inanffldent  to 
wamuit  a  r^imatlon  of  tbe  lease  in  tbe 
manner  xtrayed  for  by  tb«  plabitiff.  Tbe  nn- 
lawfol  detainer  aolt  was  by  tbe  plaintiff 

•RtbMrlni  duiM  January  1^  UM. 


therein  prosecuted  to  a  Judgment  In  its  bvor, 
from  which  the  defendant  (plaintiff  herein) 
appealed  to  this  court  The  Judgment  of  the 
circuit  court  In  the  unlawful  detainer  case 
has,  on  the  appeal,  been  affirmed  by  this 
court,  and  Is  final.  There  is  therefore  noth- 
ing left  in  the  controversy  to  be  enjoinedt 
and  the  Judgment  of  tba  drcolt  conrt  ia  af- 
firmed. 

BBYBUBN  and  OOODB,  33^  concur. 


KENNEDY  v.  ST.  LOUIS  TRANSIT  C0.» 

(Court  of  Appeals  at  Sl  Louis,  Mo.  Dec  1, 

1903.) 

O^aaiBR^INJURT  TO  PASSBINOBR— DAHAOSB- 
MKNTAL  ANQUISH— APPEAL. 

1.  Where,  in  an  action  against  a  street  rail- 
way company  for  injury  to  a  passenger,  the 
conrt,  on  behalf  of  the  company,  directs  a  find- 
ing for  it  if  she  was  not  caused  to  fall  by  the 
starting  of  tlie  car  with  a  sudden  Jerk,  but 
through  an  attempt  to  leave  the  car  while  it 
was  in  motion,  she  is  entitled  to  an  Instruction 
that,  before  there  can  be  a  finding  for  the  com< 
pany  because  of  her  negligence,  there  must  be  a 
prepouderance  of  eridence  that  she  attempted  to 
alight  before  the  car  stowed. 

2.  Where  bodily  Injuries  are  alleged  in  the 
petition,  and  proof  thereof  made  on  the  trial, 
mental  anguish,  diBtingnlshed  from  physical 
pain,  is  a  proper  element  of  damage,  though  not 
stated  in  the  petition,  and  though  there  is  no 
disfigurement  of  the  person. 

3.  A  verdict  against  a  street  railway  company 
for  injuries  to  a  passenger,  being  clearly  wrong 
and  excessive,  will  be  set  aside  by  an  awellate 
court  in  the  exercise  of  the  aDperlntendiag  con- 
trol over  Inferior  conrts  granted  by  Const,  art. 
6,  I  12,  notwithstanding  the  cetnsal  of  a  new 
trial      tbe  trial  court. 

Qoode,  J.,  dissenting. 

Appeal  from  St  Louis  Olreult  Court; 
Franklin  Ferriss,  Judge. 

Action  by  Annie  Kennedy  against  tbe  Bt 
Loola  Transit  Ccnnpany.  Frtun  a  Judgment 
in  Crtot  of  plaintiff,  defendant  ai^ieals.  Be- 
yers ed. 

Jones,  Jones  &  Hocker,  for  appellant 
WaddiU,  Welch  &  Hall,  for  respondent 

RSYBURN,  J.  The  material  paragraphs 
of  plaintiff's  petition  are  as  follows:  "And 
for  her  cause  of  action  plaintiff  says  that  on 
the  2Sd  day  of  December,  1002,  she  was  a 
passenger  oa  one  of  defendant's  Olive  street 
cars  going  east;  that  after  said  car  turned 
north  on  Broadway  from  Olive  street,  and 
came  to  a  stop  for  passengers  to  alight,  and 
whilst  plaintiff  was  In  the  act  of  stepping  off 
of  said  car,  the  defendant's  servants— Its 
motorman  and  conductor  in  charge  of  Its 
said  car— BO  carelessly  and  negligently,  and 
without  using  the  proper  care  and  caution 
in  the  management  and  control  of  its  said 
car,  did  cause  and  suffer  said  car  to  start 
wltii  a  sudden  Jerk,  thereby  throwing  this 
plaintiff  to  tbe  street,  she  alljgbtlng  upon  ber 

*RtfiMu1ns  denM  OeMmber  U,  IM. 
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back,  Injuring  ber  back  and  aplne,  causing 
her  great  pain  and  suffering,  and  disabling 
her,  and  preventing  ber  attending  to  ber 
usual  pursuits  and  business  for  a  long  time, 
to  wit.  from  said  2.3d  day  of  December, 
1002,  until  the  present  time,  and  tbe  plaintiff 
believes,  and  bo  charges  the  fact  to  be,  that 
she  )s  permanently  Injured  in  her  spine  and 
back  by  being  so  thrown  from  said  car  as 
aforesak!;  that  said  injuries  so  inflicted  as 
aforesaid  were  caused  by  and  are  attributa- 
ble solely  to  the  careless  and  negligent 
handling  of  said  car  by  the  defendant 
through  its  servants,  said  motorman  and 
conductor."  An  allegation  of  damages  In  a 
sum  specified  and  prayer  for  Judgment  there- 
for follow.  The  answer  embraced  a  general 
denial  and  a  special  plea  that  plaintiff's  In- 
juries, If  any  there  were,  were  due  to  ber 
own  negligence  in  attempting  to  alight  from 
defendant's  car  while  the  same  was  moving 
round  a  curve  in  Its  track  leading  from  its 
Olive  street  to  its  Broadway  line. 

Pialntlflfs  testimony  was  to  the  effect  that 
she  was  44  years  of  age,  and  about  7  o'clock 
a.  m.,  December  23,  1902,  accompanied  by 
her  husband  and  granddaughter,  the  latter 
a  child  10  years  of  age,  she  got  upon  an 
Olive  street  car  at  Ewing  avenue,  all  on  their 
way  to  a  store  on  Broadway,  where  they 
were  employed,  plaintiff  being  then  a  sales- 
lady in  one  of  the  departments.  After  the  car 
turned  north  Into  Broadway,  her  husband 
pressed  the  electric  button  for  the  car  to 
stop,  and,  together  with  the  granddaughter, 
wbo  had  been  seated  on  plaintiff's  knee, 
walked  in  front  of  .plaintiff,  and,  after  the 
car  stopped,  proceeded  to  get  off,  and  plain- 
tiff following  walked  back  towards  the  rear 
door,  started  to  get'  off,  being  on  the  step 
and  holding  tbe  hand  rail,  when  the  ear 
lunged,  and  threw  her  violently  Into  the 
street.  She  was  agisted  by  her  bnsband  to 
arise,  and  with  bis  aid  proceeded  on  foot  to 
the  store,  the  place  of  their  employment  sev- 
eral blocks  north,  where  she  remained  dur- 
ing the  day,  working  a  portion  of  tbe  time, 
and  returning  home  in  the  evening.  That 
from  that  time  she  had  been  unable  to  work 
from  suffering  wltb  her  back.  That  she  suf- 
fered continually  in  the  lower  part  of  the 
spinal  column  and  across  tbe  lower  part  of 
tbe  back,  and  had  been  confined  for  two 
months  to  the  house.  On  December  2()th  she 
applied  for  treatment  to  the  Washington 
University  Dispensary.  A  few  days  later 
she  was  treated  by  a  physician  In  tbe  de- 
fendant's employ,  and  then  consulted  a  phy- 
sician recommended  to  her,  who  continued 
to  treat  her  at  Intervals  thereafter. 

1.  Among  other  Instructions  given  at  in- 
stance of  plaintiff  was  the  following:  "(6) 
The  court  Instructs  the  Jury  that  before  you 
can  find  for  the  defendant  on  the  grounds 
that  plaintiff's  own  negligence  contributed  to 
cause  the  Injury,  as  allied  In  defendant's 
answer,  yon  must  believe  from  a  preponder- 
ance or  greater  weight  of  the  evidence  that 


plaintiff  negligently  attempted  to  alight  from 
defendant's  car  before  It  came  to  a  stop  at 
Broadway  and  Olive  streets."  Appellant  vig- 
orously assails  this  charge  as  Ignoring  the 
plea  of  contributory  negligence  contained  In 
the  answer,  and  precluding  the  Jury  from  its 
consideration.  The  instructions  of  the  trial 
court  together  constitute  the  whole  charge, 
and,  if  taken  as  a  whole  and  read  together, 
they  submit  the  Issues  fairly,  are  not  calcu- 
lated to  mislead  the  jury,  are  harmonious, 
consistent,  and  embrace  all  tbe  issues,  they 
are  sufiSclent.  Liese  v.  Meyer.  143  Mo.,  loc. 
clt.  560,  45  S.  W.  282.  In  this  case  the  court 
gave  eight  Instructlona,  made  up  of  three  at 
Instance  of  plaintiff,  four  asked  by  defend- 
ant, and  one  of  Its  own  motion,  respecting 
tbe  form  of  tbe  verdict.  Instruction  num- 
bered 3  on  behalf  of  defendant  was  predicat- 
ed upon  the  contributory  negligence  pleaded 
In  Its  answer,  and  directed  a  finding  for  de- 
fendant if  the  Jury  found  that  plaintiff  was 
not  caused  to  fall  by  tbe  starting  of  the  car 
with  a  sudden  jerk,  but  fell  through  an  at- 
tempt to  leave  defendant's  car  while  It  was 
in  motion.  Plaintiff  fn  turn  was  entitled  to 
the  instruction  criticised,  and  the  whole 
charge  found  In  the  entire  instmctions,  con- 
sidered together,  embraced  all  tbe  issues  and 
fairly  submitted  the  cause  to  tbe  considera- 
tion of  the  Jury. 

2.  The  instruction  regarding  the  elementfi 
and  measure  of  recovery,  authorizing  tbe 
Jury  to  award  damages  for  future  mental  an- 
guish dlstinguisbed  from  physical  pain  and 
Injury,  Is  assailed  as  not  warranted,  as  there' 
was  no  disfigurement  of  the  person  to  pro- 
duce mental  anguish  as  distinguished  from 
phy^cal  pain,  either  in  the  past  or  In  the 
future,  and  no  evidence  of  any  past  or  pro- 
spective mental  anguish  was  tendered;  and, 
finally,  the  petition  contained  no  allegation 
of  mental  anguish,  and,  in  absence  of  proof 
of  such  injury,  tbe  court  should  not  have  In- 
structed for  recovery  thereon.  Mental  an- 
guish may  be  caused  by  great  pain  of  body 
or  mind,  or  both,  even  where  the  injury  moy 
not  be  external  or  visible,  nor  accompanied 
by  apparent  disfigurement.  In  tbe  language 
of  Judge  Black  In  Brown  v.  Hallway,  99  Mo. 
310,  12  S.  W.  665— a  well-consldered  case 
dealing  with  this  subject:  "Facts  which  are 
necessarily  Implied  from  those  alleged  need 
not  be  stated.  Bliss  on  Code  Pleading  (2d 
Ed.)  S  176.  Physical  pain  and  mental  an- 
guish usually,  and  to  some  extent  necessa- 
rily, flow  from  or  attend  bodily  injuries.  It 
Is  not  necessary  to  make  specific  proof  of 
pain  and  mental  anguish.  These  elements 
of  damage  are  sufficiently  shown  by  tbe  evi- 
dence which  discloses  the  nature,  character, 
and  extent  of  the  injuries.  From  such  evi- 
dence the  jury  may  Infer  pain  and  mental 
anguish.  O.,  B.  &  Q.  R.  R.  t.  Warner.  106 
111.  538:  Id.,  18  Am.  &  Eng.  R.  R.  CaeeB,  100; 
T.  ft  P.  R.  R.  T.  Carry,  64  Tex.  85.  It  ft>!- 
lows,  from  what  has  been  eald,  that  where 
bodily  injuries  are  alleged  In  the  petltliHi, 
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and  iwoof  thereof  made  upon  the  b-lal,  and 
the  person  Injured  Is  the  plaintiff,  physical 
pain  and  mental  anguish  are  proper  ele- 
ments of  damage,  though  not  stated  In  the 
petition." 

3.  The  Injm^es  sustained  by  plalntUI  were 
described  by  her  medical  attendant  as  a  frac- 
ture of  one  of  the  hip  or  pelvic  bones—the 
coccyx,  as  denominated  by  him  In  medical 
nomenclatm^;  a  hurt  which  he  deposed  would 
take  at  least  a  long  time  to  heal  and  unite, 
and  which  he  did  not  regard  as  very  rare, 
and  ot  which.  In  his  14  years'  experience,  he 
had  seen  over  20.  On  defendant's  behalf 
three  members  of  the  medical  profeasloa  tes- 
tified. The  first,  a  man  of  30  years'  and  more 
professional  experience,  of  which  professional 
life  he  had  spent  many  years  at  the  city  hos- 
pital, accompanied  by  the  attending  physician 
referred  to  above,  and  a  younger  physician 
later  mentioned,  had  made  an  examination  of 
plaintifTs  condition  on  the  morning  of  the 
trial.  May  12,  1903,  and  gave  as' his  expert 
opinion  its  results.  He  declared  that  he 
found  no  evidence  of  any  fractm'e,  and  that 
the  bone  In  question  appeared  to  be  in  normal 
condition,  and.  If  any  such  Injury  as  fracture 
of  the  coccyx  had  been  suffered  by  plaintiff, 
she  would  liave  been  unable  thereafter  to 
walk  six  blocks,  or  even  to  stand,  and  that 
the  only  two  patients  with  sudi  Injm-y  he  had 
seen— which  he  pronounced  a  very  rare  frac- 
ture—were unable  to  stand.  The  remaining 
doctor  present  at  the  above  examination  also 
exjHWSsed  his  professional  Judgment  that 
there  was  no  injury  of  the  kind  described,  and 
the  region  mentioned  was  in  natural  condi- 
tion. The  physician  in  defendant's  employ, 
who  attended  plaintiff  shortly  after  the  oc- 
currence, and  Investigated  the  extent  of  her 
Injury,  testified  that  he  had  visited  and  ex- 
amined plaintiff  at  her  residence,  and  found 
no  erideDce  of  the  Injury;  that  the  bone  In- 
volved showed  no  evidence  of  any  fracture, 
and  its  position  was  normal;  that  she  was  in 
bed  when  he  visited  her,  but  she  sat  up,  and 
was  up  and  around  the  roran,  walking  around 
the  room  when  he  was  there,  and  in  bed 
about  half  the  time,  and  It  would  have  been 
Imposdble  for  her  to  walk,  sit  vjf,  or  move 
if  such  foicture  had  occurred;  and  the  in- 
jury Indicated  was  of  snch  rare  character  that 
many  practltioDers  never  encountered  11  The 
testimony  was  barren  of  any  proof  of  any 
medical  expenses  paid  or  Incurred  by  plaintiff, 
or  any  expesditore  for  any  restoratlTee  or 
medldnefi. 

The  defendant  urges  that  the  verdict  Is  so 
manifestly  against  the  evidence  that  simple 
justice  demands  a  new  trial.  In  ordinary  ac- 
tions at  law  tills  court  does  not  wolgh  the 
evidence,  and  usually  should  not  Interf^  In 
regard  to  the  weight  of  the  evidence  as  en- 
croadilng  upon  the  province  ot  tiie  Jury.  Gar- 
rett T.  GreenweU,  82  Mo.  120,  4  S.  W. 
Whitsett  T.  Bansom,  79  Mo.  SSS.  And  this 
eonrt  will  rarely  interfere  with  the  discretion 
of  the  trial  court  in  directing  a  new  trial  on 


the  mere  question  of  evidence,  Inspired  by  the 
belief  that  the  trial  courts  recognize  and  bear 
in  mind  the  rule  so  clearly  announced  by  the 
highest  tribunal  of  this  state.  "Circuit  courts 
have  large  discretion  In  the  matter  of  grant- 
ing new  trials,  particularly  upon  the  ground 
that  the  verdict  is  against  the  weight  of  the 
evidence.  This  court  has  often  ruled  that  In 
law  cases,  where  there  Is  a  conflict  in  the  evi- 
dence. It  would  not  review  it,  and  determine 
its  weight;  and  it  has  as  often  declared  It  to 
be  not  only  the  right,  but  the  duty,  of  circuit 
courts  to  supervise  the  vo'dlcts  of  Juries  and 
grant  new  trials,  if  the  verdict  is,  in  their 
opinion,  against  the  weight  of  evidence." 
Bank  V.  Wood,  124  Mo.  72,  27  S.  W.  654. 
And  more  teraely  but  as  forcibly  stated  in  a 
later  case:  "It  Is  the  province  of  l^e  Jury,  in 
the  first  place,  to  assess  the  damages;  and  it 
is  the  duty  of  the  trial  court  to  grant  a  new 
trial  or  to  order  a  remittitur  If  it  thinks  the 
damages  excessive."  Norris  T.  Whyte,  158 
Mo.  20,  67  S.  W.  1037.  But  It  Is  now  wdl 
settled  in  this  state  that  an  appellate  court, 
under  the  superintending  control  conferred 
over  the  Infertw  courts  of  record  by  the  Con- 
stitution of  the  state  (article  6.  i  12),  has  the 
power  and  anthnrlty  to  set  aside  Judgments, 
where  the  trial  Judge  has  failed  to  interpose, 
based  upon  verdicts  indicative  of  passion,  prej- 
udice, or  misconduct  Norris  t.  Whyte,  supra; 
Chltty  V.  Railway.  148  Mo.  64,  48  S.  W.  8G8. 

Summarizing  the  testimony  in  this  case,  the 
conclusion  Is  Irresistible  that  the  verdict  and 
award  ot  damages  herein  are  manifestly  and 
clearly  wrong  and  excraslve,  and  that  Justice 
wlU  be  attained  by  reveishig  the  judgment 
and  remanding  the  cause  for  retrial,  which  la 
accordingly  wdoed. 

BLAND,  P.  J„  concurs.  GOODS,  dis- 
sents. 


HOGERS  et  ni.  v.  SAMU15L  MEYERSON 
PRINTING  CO.* 

(Court  of  Appeals  at  St.  Louis,  Mo.  De&  16, 
1906.) 

MASTER  AND  SERVANT— PERSONAL  INJURIES- 
MINORS  —  SAFE  PLACE  TO  WORK  —  NEOLI- 
QENCB—FREaUUPTION— QUESTION  FOR  JURY. 

1.  Id  an  action  for  n^llgence  caudnK  the 
death  of  a  boy  13  years  of  age  in  defendant's 
employment,  the  presumption  was  that  the  boy 
was  careful. 

2.  The  court  properly  Instructed  that  a  de- 
ceased employe  was  bound  to  exerdse  ouly  soch 
care  and  prudence  as  reasonably  might  be  ex- 
pected of  a  boy  of  his  age  and  capacity  in  the 
same  circumstances,  and  that  the  law  does  not 
require  as  high  care  from  a  person  of  tender 
years  and  impartect  discretion  as  from  one  of 
mature  years. 

8.  In  an  action  for  the  death  of  a  boy  in  de- 
fendant's employment,  caused  hy  his  fnlling 
tbrongh  a  window  extending  abont  two  feet  and 
a  half  above  the  level  of  a  landing  on  a  stairway 
down  which  he  was  descending,  it  appeared 

•Rebeartng  denied  JaDUKry  19,  1904. 

f  S.  8m  Uuter  ud  Servant,  voL  U,  Omt.  Dl»  I 
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that  deceased  knew  that  a  laborer  had  once  fall- 
en throagh  the  window  while  moring  machinery, 
and  that  defendant  had  warned  boys  against 
sliding  down  the  stair  banister  on  account  of 
danger  of  falling  through  the  window.  The 
landing  was  about  seven  feet  wide  and  eight  feet 
long.  Held,  that  whether  defendant  was  negU- 
-  gent  in  his  duty  of  fornishins  a  safe  place  to 
work,  by  failing  to  place  gnaros  aenm  the  win- 
dow, waa  a  Question  for  the  jury. 

Appeal  from  St  Louis  Circuit  Court;  J. 
B.  Klnealy,  Judge. 

Action  by  Charles  T.  Sogers  and  wife 
against  the  Samuel  Meyerson  Printing  Com- 
pany. From  a  judgment  for  plalntlfCs,  de- 
fendant ai^als.  Affirmed. 

Kebr  &  Tlttmen,  for  appellant  Ounnlsf- 
bam  &  Mauere,  for  recpondeuts. 

OOODE.  J.  Bespondents*  son,  Walter  Rog- 
ers, was  kllied  while  performing  his  duty  as 
en  employs  of  the  appellant  company,  and 
this  action  was  brought  by  the  parrata  for 
the  damages  sustained  by  his  deatb,  wblcb 
is  ascribed  in  the  petition  to  negligence  on 
the  part  of  the  appellant  The  fatal  acci- 
dent was  of  a  singular  kind,  as  will  appear 
from  a  statement  of  the  facts,  so  far  as  th^ 
are  known.  The  printing  company  did  busi- 
ness In  a  four-story  building  on  tbe  south- 
west comer  of  Third  and  Vine  streets.  In  the 
dty  of  St  Louis.  Between  tbe  third  and 
fonrOi  stories,  on  the  north  tfde  of  Uie  bnlld* 
lug,  were  two  flights  of  stairs  ot  10  steps 
each,  the  lower  flight  rising  from  the  third 
story  to  a  platform  or  landing  midway  be> 
tween  the  two  stories,  and  the  other  flight 
rising  to  the  fburtb  story.  The  steiw  were 
wide  enough,  and  of  low  height  On  the 
right  hand  in  ascending,  left  band  in  de- 
scending^ was  a  banister.  It  curved  at  the 
platform  on  an  arc  whose  chord  was  nine 
Inches.  The  landing  platform  between  the 
two  stories  was,  as  we  gather,  about  seven 
feet  wide  and  more  than  dght  feet  long.  A 
window  In  the  north  wall  of  tbe  building 
occupied  tbe  middle  apace  of  that  part  of  tbe 
wall  across  which  the  platform  extended. 
This  window  was  a  little  over  four  feet  wide, 
and  each  sub  (the  upper  and  lower)  had  two 
panes  of  ^ss  in  it  about  two  feet  wide. 
Only  two  feet  seven  Inches  of  the  window 
projected  above  the  platform,  the  otbw  eight 
feet  extending  below.  The  window  waa 
arched  at  tbe  top,  and  the  arch  was,  of 
course,  narrower  toward  its  center  than  at 
the  sides.  The  banister  running  from  the 
fourth  story  to  the  landing  would,  if  pro- 
longed, have  stmck  the  window  Just  fbur 
inches  east  of  the  center.  The  center  of 
the  window  coincided  with  tiie  center  line  of 
tbe  curve  of  the  banister  at  the  landing 
wbli^  curve,  as  steted,  was  nine  Inches 
across;  that  is,  a  line  prolonged  from  tbe 
center  of  tbe  curve  would  strike  exactiy  in 
the  center  of  the  mulUon  of  the  window; 
and,  as  the  chord  of  tbe  curve  was  nine 
inches  long,  the  upper  banister  would  there- 
by be  thrown  a  little  over  tour  inches  east 


of  the  mullion.  During  fhe  afternoon  ot 
May  16,  1901«  Walter  Rogm,  then  a  lad 
13  years  <^d,  was  sent  to  th»  tourtti  story 
of  the  building,  and,  after  dlspatoblng  his 
errand,  started  to  return  to  the  thbd.  story. 
When  next  seen,  be  waa  in  the  air  outside 
the  building,  having  tiiroiq;h  the  east 

pane  of  tbe  window  at  tbe  landing,  whence 
he  dropped  into  the  middle  of  Tine  street 
and  was  killed.  He  was  seen  in  his  dmcent 
by  a  workman  engaged  in  a  building  across 
the  street  Tbe  negligence  chained  against 
the  defendant  was  falling  to  guard  and  pro- 
tect the  window  above  the  stair  landing, 
wbidi  la  alleged  to  have  been  dangerous  in 
Its  unguarded  state. 

One  position  assumed  by  the  appellant  is 
that  the  boy*  Walter,  lost  his  hold  while 
sliding  down  the  rail  of  tbe  banister,  sapped 
off,  and  plunged  through  the  window  at  the 
foot  On  this  assumption  he  Is  said  to  have 
caused  his  death  by  his  own  n^Ilgence. 
There  Is  testimony  that  he  and  other  boya 
who  worked  on  the  premises  were  In  the 
habit  of  half  sitting;  half  lying,  on  tbe  raU- 
Ing,  Willi  thdr  heads  leaned  slightly  outside 
of  it  and  their  feet  inside  and  sliding  down, 
and  that  they  had  been  warned  against  tbe 
prank.  There  la  no  positive  and  very  slight 
circumstantial  evidence  that  at  the  time  Wal- 
ter was  killed  he  slid  down  the  banister. 
A  mark  wa.n  found  on  the  platform,  begin- 
ning a  few  inches  ftom  tbe  window  and  run- 
ning to  the  edge  of  the' platform,  wblcb  was 
tiuught  to  have  been  scraped  by  the  boy's 
heel,  and  to  show  be  had  slipped  off  the  ban- 
ister; but  the  inference  could  as  well  be 
drawn  that  he  had  al^iped  from  the  stalm 
to  tile  landing  and  made  the  matfc.  An  ar- 
gument designed  to  show  that  the  physical 
facte  demonstrate  the  boy  slipped  from  tbe 
banister  through  -Hie  window  is  addressed 
to  us  by  appellant's  counsel,  but  while  llie 
reasoning  is  satisfactory  on  the  proposition 
ttiat  tbe  acddent  could  have  happened  that 
way,  it  falls  short  of  demonstrating  that 
It  must  TTntil  evidence  was  in  wUch  bore 
on  the  question,  tbe  presumption  obtained 
that  the  deceased  was  careful  Instead  of  neg- 
ligent, and  It  Tras  for  the  appellant  to  over^ 
come  that  presumption  by  positive  or  circum- 
stantial evidence  proving  him  to  have  been 
careless.  The  Issue  was  referred  to  the  Jury 
In  all  the  instructions,  and  tbey  must,  have 
found  Uie  boy  was  free  from  negligence. 

Appellantfa  counsel  contend  the  court  erred 
in  advising  tbe  Jury  that  the  deceased  waa 
bound  to  exercise  only  such  care  and  pru- 
dence as  reasonably  might  be  expected  of  a 
b07  of  his  age  and  capacity  in  the  same 
drcumstances,  and  that  the  law  does  not  re- 
quire as  high  care  from  a  person  of  t«idw 
years  and  imperfect  discretion  aa  from  one 
of  mature  yean  and  dlscretton.  The  court's 
charge  was  In  harmony  with  the  prevalent 
rule  of  law  in  this  stete  in  regard  to  tbe 
negligence  of  children.  Donoho  v.  Iron 
Works.  7  Ma  App.  447.  75  Mo.  401;  Scbmitn 


Digitized  by 


Google 


BOQEBS  T.  8AMUBL  MBTEBSON  FBINTINO  Ca 


81 


T.  R.  R.,  119  Mo.  256,  24  S.  W.  472,  23  L.  R. 

A.  250;  Van  Natta  v.  Ry^  etc.,  Co..  133  Mo. 
13,  34  S.  W.  505.  Appellant's  counsel  argne 
as  If  the  fact  tbat  tbe  boy  slid  down  the 
banister  concIni^Tely  established  negligence 
OD  his  part,  and  the  lower  court  adopted 
that  theory  and  gave  an  Instruction  which 
directed  the  jury  to  return  a  verdict  for  tbe 
ai^llant  if  they  found  the  deceased  was 
killed  by  slipping  from  the  rail  and  daslilng 
ttarongh  the  window.  Appellant  surely  got 
all  it  was  entitled  to  In  that  charge  on  the 
particular  point  we  are  dealing  with,  and  has 
no  room  for  complaint  In  view  of  our  de- 
cision that  the  evidence  as  to  the  manner  of 
the  accident  afforded  ground  for  a  finding 
against  the  banister  theory,  we  must  pre- 
sume the  jury  returned  a  verdict  for  the  re- 
spondents because  they  rejected  the  conclu< 
Bion  that  the  deceased  rode  down  the  railing, 
and  with  It  the  hyiKtthesis  that  be  was  neg- 
llgoit  In  M  icing. 

Anoth^  defense  relied  on  is  that  the  ap- 
pellant was  guilty  of  no  negligence  In  fall- 
ing to  guard  the  portion  of  the  window 
which  projected  above  tbe  landing;  that  the 
risk  of  a  servant,  or  othor  person  having 
badness  oo  the  premises,  falling  through  the 
window,  was  so  remote  as  to  excuse  the  ap- 
pellant from  anticipating  such  an  event  and 
taking  precautions  against  it  To  one  not 
fs  miliar  ftom  obeuratlon  with  the  position 
of  the  window  and  the  landing,  tlie  occor- 
raice  ot  an  accident  like  the  one  ttiat  befell 
tbe  deceased  would  appear  from  tbe  evldoice 
to  be  wtmnelj  Improbable;  and  we  mli^t 
be  Inclined  to  accede  to  the  appellantfs  con- 
tention on  this  point  but  for  certain  facts 
disclosed  by  the  testimony.  Before  stating 
tbem,  let  ns  revert  for  a  moment  to  elemoi- 
tary  principles  In  wder  to  better  appreciate 
the  legal  force  at  the  focts.  If  an  InJniT  oo- 
cnrs  which  a  prudent  man,  all  the  drcum- 
stances  considered,  would  have  been  un- 
likely to  anticipate,  It  Is  referable  to  the  cat- 
egoEj  of  Inevitable  accidenta.   Graney  v.  R. 

B.  ,  157  Mo.  666,  V7  S.  W.  276^  SO  L.  B.  A.  158; 
Fncbs  T.  8t  Louis.  187  Mo.  620^  67  8.  W. 
mo,  D7  L.  B.  A.  136.  It  l8  axiomatic  that 
whether  a  man  must  take  precautions  to  pre- 
vent injury  to  others,  in  wder  that  he  may 
stand  exonerated  ftom  blame  for  an  injury 
If  one  happens,  depmds  on  his  previous 
knowledge  of  facts  adapted  to  ezdte  in  s 
prudent  mind  an  apprehension  at  the  hamw 
fal  event  transpiring.  Smite  Gar  Oo..  60 
Micb.  801,  27  N.  W.  662, 1  Am.  St  Rep.  642; 
Bowen  v.  R.  B.,  06  Mo.  268,  8  S.  W.  230. 
One  form  in  which  the  rule  has  been  laid 
down  Is  that  s  person  is  gnilty  of  no  want  of 
ordinary  care,  and  bence  is  not  responsible 
for  an  injury.  If  he  bdiaves,  everything  con- 
sidered, as  men  of  prudence  i?ould  hare 
bdiaved.  Hogan  R.  B.  150  Mo.,  loc.  dt 
40l  51  8.  W.  47B.  Anwllanf  8  counsel  In- 
sist that  a  man  of  common,  inndaice  would 
new  have  thonfi^t  of  a  p»son  failing,  by 
aqy  mischance,  through  the  window  above 
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the  platform.  But  this  argument  is  pros- 
trated In  the  present  case  by  testimony 
which  shows  that  prior  to  the  accident  there 
had  been  good  cause  to  anticipate  such  a 
mishap,  and  that  in  fact.  It  had  been  antici- 
pated by  Samuel  F.  Meyerson,  the  president 
of  tiie  appellant  company.  When  the  appel- 
lant was  moving  into  the  building,  a  work- 
man who  was  assisting  In  placing  a  press 
fell  from  one  of  the  windows;  and  as  well 
as  we  can  tell  from  the  testimony,  the  acci- 
dent was  similar  to  the  one  which  resulted 
In  the  death  of  the  plaintiffs'  son.  In  re- 
st>ect  to  the  workman  falling  through  the 
top  of  a  window  from  a  stair  landing.  The 
testimony  certainly  leaves  that  Impression; 
but,  as  our  statement  of  this  matter  Is  said 
by  appellant  to  be  unsupported  by  the  rec- 
ord, we  will  transcribe  all  the  evidence 
bearing  on  It:  "Q.  During  tbe  time  that  you 
were  there,  had  any  accident  of  this  nature 
ever  happened  In  that  building?  A.  Not  of 
that  Und.  Q.  I  mean,  of  anybody  falling  out 
(tf  the  top  of  one  of  those  windows?  A. 
There  was  an  accident  from  the  window 
when  the  firm  moved  Into  tbe  bnlldlng.  Q. 
I  mean  while  Meyoson  was  running  the  es- 
tablishment Did  any  employd  ever  tan 
from  the  platfcwm  through  one  of  those  win- 
dows? A.  No,  sir.  Q.  Ton  made  a  state- 
ment a  few  minutes  ago— I  don't  want  to 
have  any  misunderstanding  about  tt— that 
there  had  beat  an  accident  when  you  were 
moving  in.  A.  Tm,  tir.  Q.  Was  that  any- 
thing more  than  the  fact  that  a  crowbar  fell 
out  of  the  window?  A.  One  of  the  laborers 
moving  a  press  teU  out  with  the  crowbar. 
Q.  While  the  laborers  were  moving  Into  ttie 
building,  some  one  with  a  crowbar  teM  out 
of  the  window?  A.  Yes,  sir.  Q.  And  that 
laborer  was  not  ever  working  for  Mr.  Meyer- 
son?  A.  I  dcm't  know."  Furthermore,  Mr. 
Meyerson  swore  the  boys  employed  in  the 
establishment  were  In  tin  habit  of  sliding 
down  the  banister  rail.  Many  boys  bad 
been  warned  many  times  against  doing  so, 
he  said,  became  be  knew  they  might  fiUl 
throngfi  a  window;  and  inrtleularly  bad 
Walter  Sogers  been  wuned  of  the  risk. 
This  shows  Meyerson  knew  the  windows 
wwe  in  an  muafe  condition.  It  will  not  do 
to  ssy  an  event  could  not  have  been  antici- 
pated, when  flie  evidnice  shows  it  was  an- 
ticipated. As  no  precaution  was  taken  to 
prevent  such  a  fatality,  except  to  warn  the 
boys  to  refrain  fnnn  sliding  down  the  ban- 
isters, the  decUdon  of  the  case  hinges  on  the 
adequacy  of  that  precaution  as  constituting 
a  full  discharge  of  Its  dn^  by  appellant  so 
tiiat  the  court  may  esEonerate  it  for  the  fa- 
tality on  proof  that  warning  was  given. 
Was  that  enough  to  satisfy  the. law,  m  did 
the  Jury  have  a  right  to  conclude  the  appel- 
lant was  bound  to  guard  tbe  window  in  or- 
der to  perform  Its  duty  to  use  ordinary  care 
to  prevent  a  cssualty?  To  onr  minds  it  is 
scarcely  debateble  that  It  was  a  question 
for  the  Jnry  whether  some  simple  piecan- 
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tion  that  would  render  such  an  accident  im- 
possible, like  ban-ing  tlie  window,  ouglit  not 
to  have  been  tak«i  by  the  appellant  company 
after  its  officers  knew  one  person  bad  fallen 
through  an  unbarred  window,  and  appre- 
hended the  like  misfortune  to  some  other 
6mploy&  A  casualty  cannot  be  classed  as  a 
pure  accident,  for  which  no  one  Is  to  blame, 
m«rely  because  It  would  happen  InCrequent^ 
ly,  if  the  danger  of  its  occurrence  was  pres- 
ent to  the  mind  of  the  party  who  was  char- 
ged with  the  duty  of  taking  care  to  avert 
the  caraalty,  or  if  by  reasonable  prudence  he 
could  have  known  there  was  danger  of  its 
occurrence.  An  unfenced  area  by  a  street, 
like  the  one  Into  which  Buescbing  fell  (Bues- 
chlng  T.  St  Louis  Gaslight  Co.,  73  Mo.  218, 
30  Am.  Rep.  603),  would  not  often  ■  cause 
death  or  Injory;  for  almost  all  passers-by 
would  miss  or  avoid  the  hole,  as  thousands 
had  before  Buescbing  fell  Into  it  and  was 
killed.  None  the  less.  It  was  negligence  to 
leave  the  place  unguarded,  because  some  one 
was  liable  to  ftill  Into  It  at  any  time,  as 
could  be  really  seen.  An  acddent,  prop- 
erly so  called.  Is  where  the  cause  of  the 
event  was  so  unusaal  that  common  foresight 
could  not  anticipate  it.  As  the  liability  of 
the  very  catastrophe  that  happened  to  Wal- 
ter Rogers  was  foreseen,  it  was  not  an  acci- 
dent for  which  the  appellant  waa  blameless, 
if  it  waa  preventable  by  ordinary  care. 

Many  cases  have  been  dted  by  counsel  In 
which  casualties  were  ascribed  to  causes 
which  could  not  have  been  foreseen,  but  none 
of  them  presents  the  facts  most  prominent  in 
the  present  controversy.  In  Lawless  v.  Lac- 
lede Gaslight  Co..  t2  Mo.  App.  678,  the  plain- 
tiff, while  digging  a  trench  for  the  defendant, 
got  his  feet  wet  by  water  bursting  into  the 
trench  from  an  old  datem.  The  water  waa 
poisonous,  and  generated  a  disease  In  plain- 
tiff's system.  It  was  held  that  the  defend- 
ant could  not  have  anticipated  such  an  effect, 
and  therefore  was  not  responsible.  In  Am. 
Brew.  Go.  v.  Talbot,  141  Mo.  674,  42  S.  W. 
679,  64  Am.  St.  Rep.  OSS.  malt  store!  in  de- 
fendant's warehouse  was  destroyed  by  the 
caving  In  of  the  premises  on  account  of  an  un- 
precedented flood  of  tlie  Mississippi  rlvo:. 
That  loss  was  plainly  due  to  the  act  of  God. 
In  Sullivan  v.  R.  R.,  133  Mo.  1,  84  S.  W.  C66, 
32  L.  R.  A.  167,  a  passenger  on  an  open  sum- 
mer car,  after  lighting  a  cigar,  threw  the 
match  so  that  It  ignited  the  pla!ntiff*s  dresa, 
I>urnlng  her  severely.  The  decision  was  that 
the  railway  company  could  not  reasonably 
have  anticipated  such  a  mischance,  and  was 
not  to  blame  for  it  In  ruchs  v.  City  of  St 
Loula,  167  .Mo.  620,  67  S.  W.  610,  57  L.  R.  A. 
136,  a  sewer  exploded,  from  wliat  cause  waa 
not  shown,  although  it  was  claimed  to  have 
been  due  to  the  presence  of  a  large  quantity 
of  kerosene  which  had  flowed  into  it  The 
decision  was  that  aa  a  seww  explosion  was 
never  known  before,  the  city  had  no  reason  to 
expect  one,  and  was  not  called  on  to  tike  pre- 
ventive measures.  In  Dougan  t.  Champlaln 


Co.,  S6-  N.  Y.  1,  plaintiff's  Intestate  waa 
drowned  by  slipping  undw  a  guard  rail  on  the 
deck  of  defendant's  boat  The  hat  of  the  de- 
ceased blew  off,  be  sprang  to  recover  it,  alip- 
ped.  and  tell  oveiboaid.  Boats  tbB  aame 
oonstmctlMi  had  been  used  for  many  years, 
the  guard  rail  had  always  iHxnrai  sufflcloit  to 
prevent  passengers  from  falling  Into  tiie  wa- 
ter, and  there  was  no  evidence  that  the  com- 
pany's officers  had  thought  ot  sudh  an  acci- 
dent Loftus  V.  Feny  Oo.,  84  N.  T.  465,  88 
Am.  R^.  C33.  Is  a  case  in  which  ttie  Acts 
were  that  a  child,  while  passing  from  a  ferry- 
boat to  the  land,  fell  through  an  open  apaa 
beneath  the  guard  rail  and  was  drowned. 
The  evidence  showed  that  40,000,000  persona 
annually  passed  off  the  boat,  that  no  aoddant 
of  the  kind  had  occurred  before,  and  no  proof 
was  made  that  the  possthUlty  of  the  occw^ 
rence  had  been  fneseen.  Wlthont  sayins 
more.  It  Is  snffldoit  to  state  that  In  none  of 
those  precedrate  was  it  shown  that  tiw  de> 
tendant  actually  anticipated  sudi  a  fataUty  aa 
happened,  on  account  of  a  similar  one  haviiv 
happened  before;  but.  on  the  contrary,  In  all 
of  them  previous  e^erlence  taught  the  ex- 
treme IminrAbablllty  of  tlw  misfortune.  A 
master  must  furnish  a  servant  a  reasonably 
safe  place  to  work,  and  the  lnfer«ice  Hut 
am  is  remiss  In  that  regard  if  be  leaves  small 
boys  in  Ids  employ  e^oaed  to  tbe  danger  ot 
death  by  falling  through  a  window,  after  he 
fully  realises  the  danger  and  has  had  one 
ncddent  of  the  sort  befall,  cannot  be  de- 
nounced as  unwarranted. 

Some  mhuff  criUdams  which  we  have  ex- 
amined, and  deffli  undeserved,  are  Indulged 
in  concerning  the  courfs  instmctlons.  Tho 
instructions  vrere  few  and  dear,  snA,  we 
think,  presmted  the  issues  to  the  Jury  la  a 
manner  that  waa  accurate  and  easily  under- 
stood. 

The  Judgment  Is  affirmed. 

BLAND,  P.     and  RBYBtJBN,  oonenr. 


GBTTT8  V.  ST.  LOUIS  TRANSIT  CO. 
(Court  of  Appeals  at  St.  Loois,  Mo.  Dec.  IB. 
1808.) 

STRBBT  RAItWATS-PBRSONAL  INJURIES-OOIr 
LISION  WITH  TBHICLB— CONTRIBUTORT  NSO* 
LIOENCB— VIGILANT  WATCH  ORDINANCB. 

1.  Where  plaintiff,  having  her  horse  under  per- 
fect control,  deliberately  drove  on  a  street  car 
track,  facing,  and  from  30  to  200  feet  distant 
from,  a  car  approaching  at  ordinary  speed,  and 
I  waited  for  another  person  to  get  into  the  bnggr, 
aud  the  car  failed  to  stop  nntil  just  as  it  struck 
.  the  biiRfTTi  throwing  plaintiff  out,  she  was  suil- 
I  ty  of  contributory  negllKenoe,  and.  in  absence 
I  or  willful  Degligmce  by  the  motorman,  could  not 
recover  by  i^rtue  of  an  ordinance  requiring  the 
i  motorman  to  keep  vitdlant  watch  for  persons 
■  and  vehicles  approacblofr  the  track^  and  to  stop 
'  oD  the  first  appearance  of  danger. 

I  Appeal  from  St.  TajhIs  Clrcnit  Court;  War^ 
I  wick  HouRb,  Judge. 


1.  Sm  StTMt  Rftllroadt,  vol.  44.  Csitt.  Die.  H  SU. 
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Action  by  Emily  B.  Gettys  against  the  St. 
Loulfl  Transit  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Bttyle,  nrteat  &  Lehmann,  for  appellant 
A.  R.  Gl^Ior,  for  respondent. 

GOODE,  3.  This  plaintiff  should  have 
been  nonsuited,  as  requested  by  tbe  defend- 
ant, for  the  reason  that  all  the  evidence 
shows  she  was  Injured  because  of  her  own 
carelessness.  One  of  the  defendant's  street 
cars  ran  Into  a  buggy  In  which  she  was 
seated  on  September  23,  1902.  The  accident 
occurred  In  the  daytime  on  Olfve  street,  be- 
tween Sarah  and  Whittier  streets,  in  the  city 
of  St.  Louis.  The  allegations  of  negligence, 
as  stated  by  plaintiff's  counsel  In  his  brief, 
are  these:  "First  Common-law  negligence, 
lu  running  the  car  without  nslng  any  care  to 
watch  for  vehicles  on  defendant's  tracks, 
and  without  using  any  care  to  contrcd  or 
stop  the  car,  and  without  giving  any  signal 
by  bell  or  otherwise,  which  negligent  acts 
are  alleged  to  have  caused  the  collision  and 
respondent's  damages.  Second.  The  vigilant 
watch  ordinance,  and  its  violation,  which  vi- 
olation of  said  ordinance  la  alleged  to  have 
directly  contributed  to  cause  plaintiff's  in- 
juries." 

So  evidence  was  Introduced  by  the  defend- 
ant, and  bnt  two  witnesses  in  behalf  of  plain- 
tiff, besides  the  physician  who  attended  her. 
She  was  one  of  those  witnesses,  and  her  ac- 
count of  the  accident  is  that  on  the  day 
mentioned  she  ordered  her  horse  and  buggy 
from  Scott  &  Lynch,  liverymen,  whose  sta- 
ble is  on  the  west  side  of  Olive  street.  She 
took  a  friend  out  driving,  and,  after  the 
drive  was  over,  started  to  the  livery  stable 
with  the  horse  and  buggy.  She  drove  along 
Sarah  to  Olive  street,  and,  on  reaching  the 
latter,  turned  west  along  the  north  side  of  it. 
She  drove  on  Olive  street  until  she  reached 
the  Westminster  Ijaundry,  on  the  north  side, 
in  front  of  which  a  wagon  was  standing. 
The  wagon  was  close  to  the  curb,  and  she 
could  have  gone  around  It  by  driving  with 
the  left  wheels  of  the  buggy  Inside  the  north 
rail  of  the  north  track;  there  being  two 
tracks  on  Olive  street,  of  which  the  north 
one  IB  used  by  west-bound,  and  the  south 
one  by  east-bound,  cars.  But  the  Ilvery  sta- 
ble where  she  kept  her  horse  was  diagonally 
across  the  street  from  the  laundry,  and  she 
desired  to  get  a  boy  from  that  stable  to  go 
home  with  her  and  bring  the  horse  and  bug- 
gy back  to  the  staUe.  So,  Instead  of  driving 
around  the  wagon,  she  drove  across  the  north 
track,  and  stopped  on  the  sontb  one,  wttb 
the  buggy  standing  in  the  track,  and  the 
horse  headed  northwest  Hot  intention  was 
to  pick  up  the  boy,  and  then  drire  again  to 
the  n<ntta  side  of  Olive  street  and  proceed  to 
ber  home.  According  to  her  own  testimony, 
when  she  drove  on  the  south  track  and 
stopped  for  the  boy  die  saw  an  east-bound 
car  coming'  dlractly  toward  ber,  and  knew  it 


would  strike  the  buggy.  The  effect  of  her 
testimony  on  this  point  is  disputed,  by  her 
counsel,  and,  to  show  what  it  Is,  we  will 
quote  some  excerpts,  but  we  cannot  quote  it 
all:  "Q.  Which  side  of  your  bnggy  did  the 
colored  boy  get  into?  A.  Onto  my  left  Q. 
When  your  buggy  stopped  there  for  the  pur- 
pose of  his  getting  In,  how  far  away  was 
that  car?  A.  Well,  It  was  farther  away 
than  from  here  to  the  door.  Q.  Well,  how 
much  further?  A.  I  don't  know.  Perhaps 
from  here  to  over  at  the  comer  [far  comer]. 
Q.  How  long  did  it  take  the  boy  to  come 
from  the  stable  to  get  into  the  buggy?  A. 
Why,  It  didn't  take  him  any  length  of  time 
at  all,  because  Mr.  Scott  saw  me,  and  sent 
the  boy  across  to  get  Into  the  buggy.  I 
didn't  have  to  go  all  the  way  across.  Q. 
How  far  did  the  boy  have  to  come  to  get  to 
the  baggy— to  get  Into  It?  A.  Well,  Just 
from  the  stable  to  tliat  track,  where  my  bug- 
gy was.  Q.  Of  course.  How  far  would  that 
be  Mrs.  Gettys?  Because  we  do  not  know. 
A.  Well,  about  from  here  to  you,  where  I 
am.  Q.  Only  that  far?  A.  Yes,  sir.  Q. 
Your  buggy  was  standing  in  the  manner  in' 
which  you  have  described  it,  and  the  colored 
boy  came  from  the  stable  about  that  dis- 
tance? A.  Yes,  sir,  Q.  And  got  into  your 
buggy.  Now,  wJiat  was  the  car  doing  all 
that  time?  A.  Why,  It  was  coming  toward 
me.  It  didn't  make  any  effort  whatever  to 
stop.  He  could  have  stopped.  He  could 
have  avoided  the  accident  if  he  had  wanted 
to.  He  didn't  make  any  effort  until  he  crash- 
ed Into  tile  buggy  and  threw  me  out  •  •  • 
Q.  What  did  yon  do  In  order  to  get  across? 
A.  Well,  I  saw  the  car  approachtog  me,  and 
It  didn't  make  any  effort  to  stop,  and  Jerked 
my  horse  this  way,  so  that  he  would  not  be 
struck  with  the  car,  even  If  the  rest  was. 
Q.  You  jerked,  your  horse  which  way?  A. 
North.  Q.  That  would  be  to  the  right?  A. 
Yes,  sir.  Q.  Yon  palled  him  out  to  the 
right?  A.  Yes,  sir.  Q.  When  you  pulled 
your  horse  that  way,  what  occurred?  A. 
The  car  ran  right  into  my  buggy.  Q.  What 
part  of  your  buggy  did  it  run  into?  A.  The 
left  side.  The  south  side  of  It  Q.  What 
portion  of  the  buggy  did  It  hit— the  front 
wheels  or  the  hind  wheels?  A.  It  hit  the 
front  wheel  and  part  of  the  dashboard,  and 
injured  both  wheels.  Q.  It  hit  both  wheels? 
A.  Yes,  sir.  Q,  When  the  car  hit  your  bug- 
gy, describe  to  the  Jury  what  became  of 
you?  A.  Why,  1  was  thrown  out"  On 
cross-examination  she  said  If  she  had  not 
seen  the  wagon  in  front  of  the  laundry  she 
would  have  stayed  oii  her  own  side  of  the 
street  and,  as  Mr,  Scott,  the  liveryman,  was 
standing  In  the  door  of  the  stable,  he  would 
have  8«it  the  boy  to  her;  but,  as  the  wagon 
was  in  the  way,  she  drove  across  to  the 
south  track  to  get  the  boy.  She  testified 
farther  aa  follows:  "Q.  Did  Mr.  Scott  halloo 
to  you,  or  say  anything  to  you?  A,  No,  sir; 
he  Just  nodded  his  head.  That  was  all.  Q. 
Bowed  to  you?   A.  Yee,  sir.    Q.  Do  you 
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kuow  why  he  Bent  the  little  negro  orer?  A. 
Well,  I  snppoae  he  aaw  the  car  coming.  I 
don't  know,  I  am  snre.  He  can  answer  that 
for  himself.  Q.  Did  yon  see  the  car  coming? 
A.  Yes,  sir.  Q.  Now,  were  yon  in  control  of 
your  horse?  A.  Yes,  sir.  Q.  Yon  had  yonr 
horse  under  control?  A.  I  always  have  had. 
Q.  Well,  I  mean  on  that  occasion?  A.  Yes, 
sir.  Q.  The  horse  was  under  perfect  con- 
trol? A.  Yes,  sir.  Q.  You  saw  the  car?  A. 
I  did.  Q.  Yon  knew  where  you  were  going? 
A.  Yes,  sir.  Q.  Yon  were  facing  tlie  car? 
A.  Yes,  sir.  Q.  And  yon  drove  over  on  the 
sooth  track,  wltii  the  horse's  head  in  the  di- 
rection that  the  car  was  coming?  A.  Yes, 
air.  Q.  And  yon  were  looking  right  at  the 
car?  A.  Well,  I  can't  say  that  I  was  look- 
ing at  my  horse.  Q.  Well,  yon  saw  that  car, 
at  any  rate?  A.  Yest  sir;  I  saw  the  ear. 
Q.  When  yon  got  over  on  the  south  track, 
and  stopped  your  buggy  for  the  negro  to  get 
in,  the  car  was  about  as  far  as  from  here 
to  the  corner  of  the  room?  A.  Yes,  sir.  Q. 
Not  farther  than  that?  A.  No,  sir.  Q.  The 
conductor,  or  the  motorman,  rather,  was 
making  slow  speed,  you  say,  or  rapid?  A. 
Well,  an  ordinary  speed.  Q.  You  drove  by 
there  and  stopped  your  horse,  and,  when 
you  got  your  horse  stopped  fOr  the  boy  to 
get  In,  the  car  was  about  as  far  as  from  here 
to  the  corner  from  you?  A.  Yes,  sir.  Q. 
You  stood  there  and  waited  for  the  boy  to 
get  in?  A.  Yes,  sir.  Q.  You  saw  that  the 
motorman  had  not  stopped  the  car,  and  that 
it  would  go  right  into  you?  A.  Yes,  sir.  Q. 
In  order  to  save  your  horse — to  keep  yonr 
horse  from  being  hurt— you  pulled  him  to  one 
side,  and  the  ear  struck  the  wheel  of  the 
buggy?  A.  Yes,  sir.  •  •  •  Q.  When 
you  first  saw  the  car,  after  you  had  stopped 
your  horse,  the  car  was  as  far  as  from  here 
to  the  corner  of  the  room,  yonder?  A.  Yes, 
sir.  Q.  You  waited  there  for  that  little  ne- 
gro to  come  from  the  stable  and  get  in  the 
buggy?  A.  Yes,  sir.  Q.  And  that  was  why 
you  were  waiting  there?  A.  Yes,  sir.  Q. 
And  before  you  could  get  away  after  the 
little  negro  got  In,  you  saw  that  the  car  was 
going  to  strike  the  horse  or  the  buggy,  one, 
and  you  pulled  the  btnrse  to  one  side?  A. 
Yes.  sir." 

That  testimony  makes  a  clear  case  of  neg- 
ligence, not  to  say  recklessness,  on  the  part 
of  the  plalntiiT,  for  she  deliberately  took  a 
position  on  the  track  when  she  saw  a  car 
approaching  her  30  or  35  feet  away  (the  dis- 
tance across  the  courtroom),  and  knew  it 
would  strike  her.  Her  horse  was  under  per- 
fect control,  and  she  could  have  driven  off 
the  track  easily;  there  being  no  impediment 
or  obstruction,  bo  far  as  the  evidence  shows, 
to  the  north,  and  no  nearby  car  approach- 
ing on  the  north  track  to  endanger  her.  She 
herself  testified  that  the  car  that  bit  her  was 
not  running  rapidly— only  at  a  moderate 
speed— and  that  the  motorman  could  have 
stopped  it  if  he  had  tried.  We  have,  there- 
fore, no  question  of  excessive  speed  in  the 


case.  Nelthw  was  there  any  testimony  that 
the  gong  was  not  sounded  by  the  motorman 
to  warn  her,  as  alleged  In  the  petition, 
though,  of  course,  no  warning  was  necessa- 
ry, for  she  saw  the  car  before  she  drove  on 
the  track,  and  was  facing  it  all  the  time. 
The  action  Is  founded  entirely  on  negUgenee, 
and  not  on  willfulness;  and  hence  the  con- 
tributory negligence  of  the  plaintiff,  if  she 
was  guilty  of  It,  is  a  bar  to  her  recovery. 
Moore  v.  R.  R.  (Mo.  Sup.)  76  S.  W.  672;  Zu- 
manlt  v.  R.  R.  (Mo.  Sup.)  74  S.  W.  1015. 

What  the  plaintiff  relies  on  is  that  the  mo- 
torman failed  to  obey  the  vigilant  watch 
ordinance,  which  requires  carmen  to  keep 
watch  for  persons  and  vehicles  approachlns 
a  track,  and  stop  the  car  In  the  shortest  time 
and  space  possible  on  the  first  appearance 
of  danger  to  such  person  or  vehicle.  This 
ordinance  does  not  exonerate  the  plaintiff 
from  all  responsibility  for  her  own  negli^nce 
in  the  circumstances  stated.  One  cannot  de- 
liberately and  advisedly  place  himself  In  a 
position  which  makes  a  collision  with  a 
street  car  imminent,  retain  the  dangerous 
position  until  a  collision  occurs,  and  then  get 
damages  on  account  of  the  negligence  of  the 
carmen.  Moore  Case,  supra.  We  do  not 
mean  to  say  that  even  in  that  state  of  facts 
carmen  owe  no  duty  to  the  endangered  per- 
son on  the  score  of  humanity,  or  that  they 
may  run  him  down;  but  we  do  mean  to  say 
that  wlllfulnesa  or  wantonness  on  the  part 
of  carmen  must  be  shown,  to  make  a  case  In 
favor  of  a  plaintiff,  when  the  latter  has  so 
behaved.  The  case  was  not  tried  on  the  the- 
ory of  willful  tort,  and.  Indeed,  the  car  stop- 
ped simultaneously  with  the  collision,  whlcb 
goes  to  show  that  the  motorman,  Instead  of 
disregarding  plaintiff's  peril  when  he  discern- 
ed  it,  tried  to  avoid  hurting  her.  The  wit- 
ness Scott,  who  in  most  respects  testified  like 
the  plaintiff,  differed  from  her  as  to  the  dis- 
tance the  car  was  from  the  buggy  when  the 
buggy  first  stopped  on  the  track.  He  esti- 
mated it  to  be  from  160  to  200  feet  and  this 
testimony  is  insisted  on  by  plaintiff's  counsel 
as  authorizing  the  inference  that  the  car 
could  have  been  stopped  before  striking  the 
buggy.  If  we  take  the  whole  of  Scott's  testi- 
mony, it  shows  even  worse  recklessness  on 
the  part  of  plaintiff  than  her  own  does,  for 
he  testified  that  she  not  only  stopped  on  the 
track,  but  on  starting  again,  drove  15  or 
20  feet  toward  the  approaching  car.  Instead 
of  driving  off.  However,  suppose  the  car 
was  that  distance  away  when  the  buggy 
stopped;  she  was  looking  right  at  It  Did 
the  motorman  have  any  reason  to  suppose 
she  would  not  drive  off,  and  was  he  bound 
to  check  the  car  that  distance  away?  Her 
buggy  was  light,  and  could  be  quickly  and 
easily  driven  out  of  the  way.  Vehicles  are 
constantly  on  tracks  that  far  ahead  of  cars, 
and  are  as  constantly  turned  off  without  In- 
jury. This  case  Is  wholly  unlike  those  In 
which  plaintiffs  were  driving  along  the  tracks 
ahead  of  cars,  but  onconsdoiu  of  their  ap- 


Digitized  by 


Teon.) 


RUOHS  T.  TRADEBS*  FIBE  DUB.  GO. 


85 


proach.  This  plaintiff  did  nofling  to  aave 
herself,  bat  relied  on  the  motorman  to  ubof^ 
the  car.  She  was  neither  alarmed  nor  con- 
fnaed.  In  the  Moore  and  Zomault  Cases 
the  doctrine  was  laid  down  that  If  a  partj 
la  consdons  of  Inqw&dlns  danger,  and  makes 
no  effort  to  shun  It,  when  he  might  easUr 
do  so,  his  own  carelessiiess  is  an  actlTe  cause 
In  producing  any  injniy  he  receives,  and  ban 
recovery.  Passages  from  tert-wrltere  are 
quoted  at  length  to  the  <vlnion  to  the  Mom 
Case,  and,  without  agato  guotlag  them,  we 
will  simply  refer  to  that  authority  and  the 
citations:  7  Am.  &  Eng.  Bncy.  Law  (2d  Ed.) 
SSj;  Cooley,  Torts  (2d  Bd.)  812;  NelUs.  Street 
Railways,  pp.  383,  384.  Perhaps  we  had  bet- 
ter  quote  the  rale  as  stated  by  cme  of  those 
writers,  and  we  select  Judge  Oooley's  text 
He  says:  "Bearding  the  case  of  a  negligent 
tojniy,  the  general  result  of  tiie  autborltlee 
eeems  to  be  that  If  the  platotUf  or  party  to- 
Jured.  by  flie  ^rdse  of  ordinary  care  under 
the  clrcnmstauces,  might  bave  avoided  the 
consequences  of  defendant's  negligence,  but 
did  not,  the  case  Is  one  of  mutual  fftllure,  and 
the  law  will  neither  cast  all  of  the  conse- 
quences t^n  the  defendant  nor  will  It  at- 
tempt any  apportionment  thereof.** 
The  Judgment  Is  reversed. 

BLAND,  F.  J.*  and  REYBUBN,  J.,  con- 
cur. 


RUOHS  et  aL  v.  TBADBRff  FIRB  INS.  OO. 
etal. 

^Supreme  Court  of  Tennessee.   Not.  28,  1003.) 

INffDRANCK-CONTRACTS  BETWEEN  INSURERS 
—ASSUMPTION  OF  FOUOIBS-RBSCISSION— 
UABIIJTT  or  INSOBER-AOnONS— PBBSOHg 
ENTITLED  TO  SUB. 

1.  On  the  InsolTcncy  of  the  T.  Ins.  Co.,  by 
wliich  plaintUfs  were  insured,  defendant  com- 
pany contracted  with  the  T.  Co.  for  a  certain 
conBideratlon  to  assame  the  T.  Co.*s  fire  risks 
not  otherwise  reinsured  from  a  certain  date. 
The  contract  required  other  payments  from  the 
T.  Co.  to  be  made  at  dates  nwdfied,  and  de- 
dared  that  It  should  be  null  and  void  unless  the 
paymenta  were  made,  and  also  that  it  was  a 
temporary  agreement  to  be  replaced  by  a  final 
contract  of  like  terms  and  condlttoos  when 
the  total  amount  due  under  the  schedules  could 
be  ascertained.  Defendaut  thereafter  notified 
the  T.  Co.'b  R^Dts  of  such  asBumptlon,  aud  re- 
ceived from  It  all  of  Its  asaets,  and  thereafter 
proceeded  to  collect  premiums  aud  adjust  loss- 
es under  poUdea  so  aaaamed.  Held,  that  de* 
fendantf  haTlue  taken  all  of  the  T.  Co.'a  as- 
sets, and  thereby  rendered  It  permanently  In- 
solvent could  Dot  relieve  Itself  from  liability 
oa  the  T.  Co.'*s  policies  by  subsequently  d<^ 
daring  the  contract  of  assumption  void  for  the 
T.  Go?s  failure  to  pay  subsequent  Installments 
thereunder  as  required. 

2.  Where  defenoant  assumed  all  the  policies 
of  another  insurance  company  by  wUch  plain* 
tiff  was  insured,  for  a  sufflacnt  consideratioo, 

Slalntlff  was  entitled  to  sue  In  his  own  name 
efendant  to  recover  a  loss  nnder  a  policy  ^tch 
defendaat  aasamfld  nnder  soefa  contract 

Appeal  from  Ghancoy  Court,  Hamilton 
County;  T.  U.  HcCnmell,  Chancellor. 
Action  by  J<»epfa  Ruohs  and  others  against 


the  Traders'  Fire  Insurance  Company  and 
others.  From  a  judgment  to  flavor  of  plato- 
tlffs  affirmed  by  the  Court  of  Chancery  Ap- 
peals, defendants  appeal.  Affirmed. 

CbambllsB  &  ChambUas  and  John  T.  Ley- 
ett,  for  appellants.  OoOk.  Swan^  ft  Ooofc, 
for  appellees. 

UcALISTEB,  7.  Oomplatoants,  who  are 
original  policy  bolden  to  the  Traders*  Fhre 
Insurance  Company,  prefored  this  bill 
against  tbe  North  British  ft  Uercantlle  In- 
surance Company  to  recover  Indemnity,  first 
for  fire  losses  datoied  to  have  been  enatato* 
ed;  second,  tor  returned  ^mlums  on  ac- 
count of  canceled  policies;  and,  third,  dalma 
of  W.  J.  Colburn  ft  Go.  for  returned  premiums 
paid  to  policy  holders  of  tbe  Traders'  Com- 
pany under  written  Instrnettons  of  the  North 
British  Company.  1^  theory  of  the  bill  Is 
that  complalnanto  are  the  beneficiaries  of  a 
contract  entoed  toto  between  the  Traders' 
and  the  Nortb  British  Companies,  which 
the  latter  assumed  tbe  pigment  of  the  lia- 
bilities of  tile  former  company.  The  contract, 
which  Is  made  tbe  basis  of  the  inresent  suit 
Is  to  the  words  and  figures  following,  to  wit: 

"In  consideration  of  One  Dollar,  the  re- 
ceipt of  wldch  Is  hereby  acknowledged,  and 
a  further  payment  of  Ten  Tbousaiid  Dollars 
before  twelve  o*do<A  noon,  on  Satorday  April 
28th,  the  North  British  ft  Mercantile  Insur- 
ance Company  of  Edinburgh  and  London, 
hereby  agrees  through  Ite  Dnited  States  Man- 
ager, to  assume  the  Are  risks  of  tbe  Traders* 
Fire  Insurance  Company,  of  New  ToA,  firom 
six  o'clock  P.  M.  April  27tta,  1900^  not  other- 
wise reinsured. 

"A  further  payment  on  account,  of  Twenty- 
Five  Thousand  Dollars,  to  be  paid  on  or  be* 
fore  May  1st  and  the  balance  due,  namely, 
tbe  net  imeamed  premiums  on  outstanding 
policies  less  10%  commissions  thereon,  to  be 
paid  upon  completion  of  schedules,  and  at 
least  within  thirty  days  from  date  hereof. 

••This  contract  to  be  null  and  void  unless 
paymenta  as  above  stated  are  duly  made. 

"This  temporary  agreement  to  be  replaced 
by  a  final  contract  of  like  tonus  and  condi- 
tions when  tbe  total  amount  due  hereunder 
Is  determtoed  as  per  sdbednle.  Schedules  to 
be  completed  as  soon  as  practicable. 
"North  British  ft  Mercantile  Ins.  Co.  of  Bdln- 
burgh  ft  London, 

"By  B.  O.  Richard^  United  States  Manager. 
"The  Traders*  Fire  Insurance  Company  of 
New  York, 

"By  W.  A.  Halsey,  President 

"April  27th,  IWO." 

It  Is  tosisted  on  behalf  of  the  North  BrlUsh 
Company  that  no  liability  attaches  to  It  on 
account  of  said  contract  tor  the  reason,  as 
disclosed  on  Ito  face^  it  was  only  a  pro- 
vtalonal  and  temporary  agreement  dependent 
for  Ita  consummation  upon  the  payment  of 
the  consideration  therein  eziHressed,  and  that 
the  Traders*  Company,  having  defaulted  to 
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the  pajment  of  $70,000  due  thereunder,  the 
Nortb  British  Company  was  constrained  on 
August  3,  1900,  to  declare  said  contract  for- 
feited. The  Insistence  made  on  behalf  of  the 
North  British  Company  Is  that  the  policy 
holders  of  the  Traders'  Fire  Insurance  Com- 
pany can  have  no  higher  rights  than  that 
company,  for  the  reason  they  claim  under 
the  contract  which  the  Traders'  forfeited.  It 
is  said  tliat  this  contract  was  clearly  a  con- 
tract of  reinsurance,  as  is  disclosed  by  the 
language  used,  "not  otherwise  reinsured." 
Joyce  on  Insurance,  S  117,  Is  then  citi;d  for 
the  proposition,  viz.:  "A  reinsurance  con- 
tract is  a  contract  of  Indemnity  to  the  com- 
pany reinsured  only.  The  reinsured  sustains 
as  to  the  reinsurer  the  same  relation  which 
the  original  insured  bears  to  the  reinsured. 
The  contract  of  reinsurance  does  not  inure  to 
the  beneflt  of  the  insured.  He  has  no  claim, 
legal  or  equitable,  against  the  reinsurer." 
Royal  Insurance  Compaay  v.  Vanderbilt  In- 
surance Company,  102  Tenn.  267,  52  S.  W. 
168.  Is  also  cited,  In  which  It  was  said  as 
follows: 

"A  contract  of  relnsnrance  is  peculiar  In 
its  character,  and  differs  from  the  ordinary 
policy  of  Insurance.  It  claims  no  privity  be- 
tween the  reinsurer  and  the  party  originally 
insured.  It  Is  simply  an  agreement  to  In- 
demnify the  Insurer,  partially  or  altogether, 
against  a  risk  assumed  by  the  latter  In  a 
policy  Issued  to  a  third  party." 

The  general  rule  is  conceded  that  a  third 
party  may  sue  directly  in  his  own  name  on  a 
contract  made  for  his  beneflt,  but  it  Is  in- 
sisted that  the  exception  is  well  established 
that  such  third  party  cannot  maintain  an 
action  to  enforce  the  promise,  wh««  the 
promise  Is  void  as  between  the  promisor  and 
the  promisee.  In  support  of  this  position 
counsel  for  the  North  British  Company  cite 
Dunning  t.  Le^vltt,  86  N.  Y.  80,  39  Am.  Rep. 
617,  where  it  appeared  that  a  grantee,  holding 
under  a  warranty  deed  which  contained  a 
covenant  that  the  grantee  assumed  and 
agreed  to  pay  a  mortgage  on  the  premises, 
had  been  evicted  by  a  paramount  title.  It 
was  held  that  the  bolder  of  the  mortgage 
could  not  enforce  the  covenant  for  the  reason 
that  the  consideration  therefor  had  wholly 
failed.  Andrews,  delivering  the  opinion  of 
the  court,  wrote: 

"It  is  said  that  the  action  can  be  main- 
tained upon  the  doctrine  of  Lawrence  v. 
Fox,  20  N.  T.  268,  and  kindred  cases,  but  I 
know  of  no  authority  to  support  the  propo- 
sition that  a  person  not  a  party  to  the  prom- 
ise, but  for  whose  bene&t  the  promise  Is 
made,  can  maintain  an  action  to  enforce  the 
promise  where  the  promise  Is  void  as  be- 
tween the  promisor  and  the  promisee  for 
fraud,  want  of  consideration,  or  failure  of 
consideration.  It  would  be  strange,  I  think, 
if  such  an  adjudication  should  be  found." 

The  position  assumed  by  counsel  for  the 
North  British  Company  may  be  best  stated 
In  his  own  language  to  wit: 


"First.  Tliat  the  preliminary  contract  was 
not  a  contract  of  assumption,  but  was  a  con- 
tract of  reinsurance.  Second.  That,  If  con- 
strued to  be  a  contract  of  assumption,  the 
Traders*  Fire  Insurance  Company  could  not 
recover  from  the  North  British  &  Mercantile 
Company,  by  reason  of  Its  own  breach,  and 
that  these  claimants  could  not  be  in  any  bet- 
ter attitude  than  the  Traders'  Company. 
Third.  That  as  shown  on  this  record,  the 
North  British  &  Mercantile  Insurance  Com- 
pany acted  as  agent  during  the  existence  of 
the  preliminary  contract,  and  has  done  no 
act  or  thing  which  would  mislead  these 
claimants.  Fourth.  That  the  North  British 
&  Meroantlle  Insurance  Company  made  the 
preliminary  contract  in  good  faith  with  the 
Traders*  Fire  Insurance  Company,  and  used 
every  effort  to  effectuate  and  consummate 
the  same,  and  to  Induce  the  Traders'  Fire 
Insurance  Company  to  pay  the  consideration 
agreed.  And  that  because  of  such  default 
on  the  part  of  the  Traders'  Fire  Insurance 
Company  the  North  British  &  Mercantile  In- 
surance Company  should  not  be  made  to  suf- 
fer." 

This  brief  outline  comprises  a  general 
statemrat  of  the  principal  defenses  relied  on 
by  the  North  British  Company.  We  will 
now  proceed  to  state  the  case  made  on  be- 
half of  the  complainant  policy  holders,  and 
cannot  do  better  In  presenting  their  conten- 
tion than  to  state  the  proposition  formulated 
by  their  counsel,  as  follows: 

First.  This  is  not  an  ordinary  case  of  tech- 
nical Insurance  between  two  insurance  com- 
pnuies.  The  facts  found  by  the  Court  of 
Chancery  Appeals  make  it  a  contract  for  the 
use  and  beneflt  of  complainants  and  other 
policy  holders  of  the  Traders'  for  a  valuable 
consideratiott  under  drcumstances  entitling 
them  to  maintain  this  suit  The  Court  of 
Chancery  Appeals  finds  that  the  agreement 
and  understanding  was  that  the  North  Brit- 
ish should  "assume"  all  outstanding  risks  of 
the  Traders',  and  place  Itself  In  the  same  po- 
sition towards  said  policy  holders  as  if  said 
policies  had  been  its  own;  that  the  Traders' 
went  out  of  business,  and  all  of  its  assets, 
amounting  to  about  $85,000,  went  Into  tbe 
hands  of  the  Noeih  British  Company,  and 
tbe  latter  assumed  all  the  fire  risks  of  the 
former,  and  the  North  British  dealt  with  tbe 
Traders'  policies  the  same  as  its  own,  can- 
celing some,  paying  returned  premiums, 
granting  permits,  adjusting  and  paying  loss- 
es, and  gave  out  statements  by  letters  and 
agents  that  It  had  assumed  all  of  said  poli- 
cies, and  that  nothing  was  necessary  to  be 
doue  by  the  policy  holders  to  make  said  con- 
tract binding  on  the  North  British  Company. 

In  order  to  show  the  full  scope  of  the  pres- 
ent suit,  it  should  have  been  stated  that  tbe 
bill  was  tiled  In  the  nature  of  a  general  cred- 
itors' bill  on  behalf  of  complainants  and  all 
other  policy  holders  and  creditors. 

The  chancellor  was  of  opinion  that  tbe 
North  British  Conqtany  was  liable  to  com- 


Digitized  by 


Google 


Tenn.) 


BUOHS     TBADEBS*  FIRE  INS.  CO. 


87 


plaloants  for  fhe  payment  ot  their  claims. 
He  was  also  of  oplDlon  that  the  contract  In 
quefltloQ  operated  to  transfer  to  the  North 
British  Company  practically  all  of  the  assets 
of  the  Traders'  Company,  and  that  the  latter 
company,  having  at  once  ceased  to  do  busi- 
ness, all  of  its  property  became  a  trust  fund 
for  its  creditors.  He  was  fnrtber  of  opinion 
that  the  $85,000  was  wrongtnlly  paid  by  the 
Traders*  Comimny  and  received  by  the  North 
British  Company;  that  It  la  a  debt  due  the 
Traders*  Company,  whltdi  Its  creditors  are 
entitled  to  collect  and  appropriate  to  the  pay- 
ment  of  their  debts  pro  rata. 

The  bill  was  therefore  sustained  as  a  gen- 
eral creditors*  bill,  and  publication  was  or- 
dered, together  with  a  reference  for  an  ac- 
coant.  On  appeal,  the  Court  of  Chancery 
Appeals  affirmed  the  decree  of  the  chancel- 
lor. Defendant  Insurance  companies  again 
app«aled,  and  have  assigned  errors. 

Oar  first  Inqnlry  Is  to  ascertain  the  facts 
of  the  case  as  found  and  established  by  the 
Court  of  Chancery  Appeals.  That  court 
finds  that  in  the  years  1899  and  1900  the 
Traders'  and  the  North  British  Companies 
were  both  carrying  on  an  insurance  business 
m  Tennessee.  W.  J.  Colbum  &  Co.  were  the 
general  agents  of  the  Traders'  Insurance 
Company  for  the  state  of  Tennessee,  with  an 
office  at  Chattanooga.  In  March,  1900,  the 
Insurance  Commissioner  of  Tennessee,  for 
reasons  satisfactory  to  himself,  refused  to 
renew  the  license  of  the  Traders*  Company  to 
do  busloeBB  In  Tennessee.  In  1900,  Everett 
U.  Crosby,  the  general  agent  of  the  North 
British  Company,  advised  W.  J.  Colbum  & 
Ca  by  letter  that  the  outstanding  business 
of  the  Traders*  Company  had  been  reinsured 
by  the  North  British  &  Mercantile  Insurance 
Company.  It  appears  that  this  letter  was  In- 
closed by  Colburn  &  Co.  to  Insurance  Commis- 
sioner Craig,  who  replied  that  this  reinsur- 
ance In  the  North  British  Company  would  be 
entirely  satisfactory  to  his  department.  The 
X(Hth  British  Company  on  April  27,  1900, 
took  charge  of  the  business  of  the  Traders' 
Company,  and  from  that  date  to  August  2, 
1900.  received  In  Installments  the  sum  of 
J85.000  from  the  latter  company. 

The  Court  of  Chancery  Appeals,  through 
Judge  Taylor,  further  finds  that:  "Notice  of 
this  relQsnrance  was  published  in  the  papers 
throughout  the  country,  and  It  was  given  out 
by  the  North  British  Company  generally  to 
all  the  former  agents  and  policy  holders  of 
the  Traders'.  The  North  British  Company 
dealt  with  the  Traders'  policies  as  If  they 
were  its  own.  canceling  some,  paying  return- 
ed premiums,  granting  permits,  and  paying 
lomes,  and  giving  oat  statements  by  letters 
.  and  through  its  agents  that  it  had  assumed 
all  of  said  policies,  and  that  nothing  was 
necessary  to  be  done  by  the  policy  holders  to 
make  said  policies  binding."  That  court 
finds: 

"There  can  be  no  question  as  to  the  under- 
taking of  the  North  British  Company  to  re- 


Insure  policy  holders  In  the  Traden^  Compa- 
ny, and  to  assume  all  llabllltlea  and  risks 
that  bad  been  Incurred  by  the  latter." 

The  Court  of  Chancery  Appeals  further 
finds: 

"On  the  3d  of  August,  1900,  the  North  Brit- 
ish Company  attempted  to  cancel  its  con- 
tract with  the  Traders'  by  letter  as  follows: 

"  Traders'  Fire  Insurance  Co.,  of  New 
York,  33  Liberty  Street,  New  York— Dear 
Sir:  You  will  please  take  note  that  you  have 
made  default  In  the  contract  entered  into 
between  you  and  the  North  British  &  Mer- 
cantile Inenirance  Company  of  London  and 
Edinburgh,  bearing  date  27th  day  of  April, 
1900.  We  do  hereby  declare  said  contract  to 
be  null  and  void. 

"  'Very  respectfully, 
"  'North  British  &  Mer.  Ins.  Co.  of  London  ft 
Edinburgh, 

"  'By  E.  C.  Richards,  Gen.  Mgr.* 

"On  the  7th  of  August,  1900.  the  North 
British  Company  wrote  W.  J.  Colbum  &  Co. 
that  the  foi-mer  bad  ceased  to  act  as  agents 
of  the  Traders'  Company,  and  had  canceled 
the  contract  with  the  latter  company  on  Fri- 
day, August  3,  ll'OO,  becaupo  the  Traders' 
had  failed  to  fulfill  conditiun^'  precedent  In 
the  nonpayment  of  the  consideration  agreed. 
The  Court  of  Chancery  Appeals  finds  that 
up  to  this  time  there  had  been  no  claim  on 
the  part  of  the  North  British  Company  that 
it  was  simply  acting  as  agent  of  the  Traders' 
Company,  but  on  the  contrary.  It  had  notified 
the  general  agents  at  Chattano<^  that  the 
North  British  bad  reinsured  all  ontstandluK 
liabilities  of  the  Traders'," 

The  opinion  holds  that:  "The  fact  that 
there  was  a  condition  In  said  contract,  if 
such  existed,  was  not  made  public,  or  known 
to  any  of  complainants,  until  the  receipt  of 
the  letter  to  Colbum  &  Co.  advising  them 
that  the  North  British  Company  had  ceased 
to  act  as  agent  of  the  Traders*  Company, 
and  had  canceled  said  contract  In  fact,  all 
the  policy  holders,  as  far  as  the  record  dis- 
closes, were  relying  on  the  assurance  of  the 
North  British  Company  tliat  they  had  been 
reinsured,  and  that  the  solvency  of  said  com- 
pany waa  such  that  th^  would  be  protect- 
ed. 

"It  Is  Insisted  by  the  North  British  Com- 
pany that  the  directors  of  the  Traders'  Com- 
pany made  false  statements  to  the  former  In 
respect  to  the  amount  of  returned  premiums 
and  its  financial  condition,  and  failed  to 
make  certain  payments,  which  were  condi- 
tions precedent  to  said  contract  This  fact, 
however.  Is  established:  that  as  early  as 
June  15.  1900,  the  North  British  Company 
knew  all  the  facts  concerning  the  Traders* 
Company,  and  that  the  schedules  of  the  busi- 
ness of  the  latter  company  recently  issued 
by  It  were  not  complete,  and  the  full  amount 
of  premium  to  be  paid  to  the  North  British 
had  not  been  ascertained.  Yet  the  North 
British  granted  an  extension  of  time  to  the 
Traders'  Company.    Not  only  this,  but  It 
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dealt  with  the  policy  holders  on  the  basis  of 
a  valid  contract,  without  any  conditions 
whatever.  We  also  find  that  Golburn  &  Co. 
paid  the  Traders'  Company  premluma  for  a 
number  of  complalnanta  and  others,  amount- 
ing to  several  hundred  dollars,  after  the  time 
when  the  North  British  contracted  with  th« 
Traders',  and  agreed  to  and  did  reinsure  its 
policy  holders.  It  also  appears  that  funds 
and  accounts  were  In  the  hands  of  Colbum  Jc 
Co.  due  the  Traders'  Insurance  Company 
after  May  1,  1900,  which  were  held,  as  ap- 
pears, until  after  the  reinsurance  of  the 
Traders'  liability  in  the  North  British  Com- 
pany, which  were  remitted  to  the  Traders.* 

"Also,  that  Colbura  &  Co.  paid  all  returned 
premiums  when  policies  hi  the  Traders'  Com- 
pany were  ordered  canceled  by  the  North 
British  Company.  Among  these  was  the 
claim  of  W.  T.  Crutcbfield  in  the  latter  com- 
pany, which  was  ordered  canceled  by  letter 
to  North  British  dated  July  24,  1900.  The 
returned  premiums  were  paid  by  Colbum  A 
Co.  W.  J.  Colbum  &  Co.  forwarded  the  let- 
ter of  August  7,  1900,  from  the  North  British 
Company,  denying  liability  on  these  Traders' 
policies,  to  Insurance  Commissioner  Craig, 
who  wrote  the.  North  British  Company,  and 
demanded  that  It  retract  this  denial  of  liabil- 
ity, or  he  would  revoke  Its  UcenBe,  by  a  date 
named. 

"Thereupon  the  North  British  Company 
brought  snlt  against  the  Insurance  Commis- 
sioner In  the  Chancery  Court  at  NasbTiile, 
Tennessee,  seeUng  to  enjoin  bis  proposed  ac- 
tion; but  the  Supreme  Court  finally  dismiss- 
ed said  bill,  and  sustained  the  Insurance 
Commissioner." 

North  British  Company  t.  Craig,  106  Tenn. 
621,  62  S.  W.  155. 

The  Court  of  Chancery  Appeals  also  finds 
that:  "As  the  result  of  the  contract  of  April 
27,  1000,  the  Traders'  Company  went  ont 
of  business,  and  all  of  its  assets  passed  into 
the  hands  of  the  North  British  Company,  and 
that  the  latter  assumed  the  fire  risks  of  the 
Traders',  and  sent  Its  special  agent  to  Chat- 
tanooga, who  informed  W.  J.  Colbum  &  Co. 
that  the  North  British  Company  had  reinsur- 
ed ail  the  liabilities  of  the  Traders',  and  that 
the  North  British  Company  realized  out  of  the 
assets  of  the  Traders*  about  $86,000  (its  en- 
tire assets),  and  paid  losses  of  the  Traders' 
Company,  with  knowledge  of  its  insolvency." 

It  should  bftve  been  stated  that  the  Court 
of  Chancery  Appeals  found  that  the  North 
British  Company  made  several  extensions  to 
the  Traders'  Company  on  payments  due  un- 
der said  contract  from  May  81  to  July  26, 
1900,  and  at  least  two  of  these  payments 
were  made  after  the  time  limits  had  expired 
by  the  terms  of  tiie  extension  agreement. 

It  is  unnecessary  to  quote  further  from  the 
elaborate  findings  of  the  Court  of  Chancery 
Appeals,  since  It  Is  believed  that  the  quota- 
tions made  are  sufDclent  to  raise  the  ques- 
tions of  law  proponnded  on  the  appeal  of  the 
North  British  Company.   The  fundamental 


proposition  advanced  on  its  behalf  is  that  the 
contract  of  April  27,  1900,  between  It  and 
the  Traders'  Insurance  Compaiiy,  was,  in  le- 
gal contemplation,  a  contract  of  reinsurance, 
and  that  Its  interpretation  and  effect  must  be 
governed  by  the  rules  of  law  applicable  to 
that  peculiar  form  of  insurance.  Beinsur- 
ance  is  defined  to  be  "Insurance  by  the  first 
insurer  of  the  whole  or  some  part  of  Ills  in- 
terest in  the  risk  created  by  his  contract  of 
insurance" ;  or,  as  it  Is  otherwise  defined,  "It 
is  the  contract  that  one  Insurer  makes  with  an- 
other to  protect  the  first  from  a  risk  he  has 
already  assumed."  24  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  p.  248;  Iowa  Ins.  Co.  v.  Eastern 
Ins.  Co.,  64  N.  J.  Law,  843.  46  AU.  762. 

The  general  rule  Is  that  "the  ordinary  con- 
tract of  reinsurance  operates  solely  between 
the  Insurer  and  the  reinaarer,  and  creates  no 
privity  whatever  between  the  reinsurer  and 
the  pereoD  originally  insured.  The  contract  of 
Insurance  and  that  of  reinsurance  remain  to- 
tally distinct  and  unconnected,  and  the  rein- 
surer is  In  no  respect  liable,  either  as  surety 
or  otherwise,  to  the  person  originally  insnr- 
ed.**  24  Am.  &  Eng.  Encyc.  of  Law  (2d  Bd.) 
p.  249,  citing  numerons  cases. 

To  the  same  effect  Is  our  own  case  of  Uoyal 
Insurance  Company  v.  Vanderbllt  Insurance 
Company,  102  Tenn.  267,  62  S.  W.  16& 

But  an  exception  to  this  general  rule  is  also 
well  established— that  a  direct  llaUllty  may 
be  incurred  by  the  reinsurer  to  the  originally 
Insured  if  the  intention  to  create  It  sufficiently 
appears  from  the  contract  of  reinsurance.  24 
Am.  &  Eog.  Encyc.  of  Law  (2d  Ed.)  p.  240. 

It  Is  further  said  In  this  valuable  work 
that:  **The  general  rules  of  construction  ap- 
plicable to  contracts  and  written  Instruments 
apply  to  contracts  and  policies  of  reinsur- 
ance. A  contract  of  this  character,  like  any 
other  contract,  depends  upon  the  intention  of 
the  parties,  to  be  gathered  from  the  words 
used  In  the  instrument,  taking  into  consldn^ 
atlon,  when  the  meaning  Is  doubtful,  the  cir- 
cumstances attending  the  transaction.  The 
court  should  give  to  the  instrument  a  reason- 
able and  sensible  construction,  and  one  which 
appears  to  conform  the  nearest  to  the  Jus- 
tice of  the  case,  and  the  puriwse  which  the 
parties  meant  to  accomplish.  Tbe  contract 
should  receive  a  conatructlon  that  will  be 
uniform  throughout  tbe  various  transactions 
In  which  tt  is  InvolTed.  It  must  be  so  con- 
strued as  to  have  a  certain  meaning  in  one 
way  for  the  purpose  of  collecting  premiums, 
and  in  another  for  the  purpose  of  determin- 
ing liability."  24  Am.  A  'Eng.  Bncyc.  of  Law 
(2d  Ed.)  p.  2S4. 

In  the  same  work  it  Is  said: 

"While,  as  a  general  rule,  the  liability  of 
the  reinsurer  Is  solely  to  the  reinsured.  It  is 
competent  for  the  reinsurer  to  make  the  rein- 
surance contract  inure  directly  to  tbe  benefit 
of  tbe  party  originally  insured*  and  in  Juris- 
dictions where  a  third  party  is  allowed  to 
maintain  an  action  on  a  contract  made  for 
his  benefit  he  may.  In  aoch  m  cas^  recover 
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dlcecOy  from  the  reinsurer.  Tbus  where,  In 
relnsnrlns  risks  for  whicb  policies  are  out- 
standing, tlie  reinsurer  contracts  with  the  re- 
insured to  assume  the  polldea  and  to  pay  the 
holders  thereof  all  such  sums  as  the  relo- 
■ured  may  become  liable  to  pay,  the  persons 
to  whom  these  original  policies  are  payable 
acquire  a  direct  right  of  action  against  the 
reinsurer,  and  can  sue  In  their  own  names, 
and  recover  upon  the  contract  of  reinsurance, 
and  It  Is  liqmaterlal  that  they  are  not  named 
in  the  policy  or  contract  *  *  *  The  hold- 
er of  an  original  policy  of  Insurance  acquires 
a  right  of  action  oir  a  contract  of  reinsurance 
where  the  original  Insurer  sells  Its  business 
and  good  will  to  another  person,  and  the  lat- 
ter company.  In  consideration  thereof,  rein- 
sures the  risks  of  the  first  company,  and  con- 
tracts to  pay  the  losses  under  the  first  com- 
pany's outstanding  policies."  24  Am.  &  Bug. 
Encya  of  Iaw  (2d  Ed.)  p.  258;  Whitney  t.  Am. 
Ins.  Co.,  127  Cal.  464,  50  Pac.  897;  Alliance 
Mnt  Ins.  Co.  T.  Welch,  26  Kan.  641;  Barnes 
T.  HeklB  Ins.  Co.,  56  Hlnn.  88,  57  N.  W.  814, 
45  Am.  St  Bep.  438;  Olen  t.  Hope  Mutual 
Ins.  Co.,  56  N.  Y.  379;  Fisher  t.  Hope  Mut 
Ins.  Ca,  69  N.  Y.  161;  Shoaf  v.  Palatine  Ins. 
Co.,  127  N.  C.  308,  37  S.  B.  451.  80  Am.  St. 
Rep.  804;  Travelers*  Ins.  Co.  t.  Cal.  Ins.  Co., 
1  N.  D,  151,  45  N.  W.  708,  8  L.  R.  A.  760;  Jo- 
hannes T.  Pbenlx  Ins  Co.,  66  Wis.  GO,  27  N. 
W.  414,  57  Am.  Rep.  249;  Hunt  T.  Ins.  Co. 
(N.  H.)  38  Atl.  146,  3£  L.  B.  A.  614,  73  Am. 
St  Rep.  602;  Ghalaron  t.  Ins.  Co.  (La.)  21 
South.  267,  36  li.  B.  A.  742,  Giffcrd  T.  Corri- 
gan,  117  N.  Y.  257,  22  K.  B.  756,  6  L.  B.  A. 
610, 15  Am.  St  Rep.  G08. 

In  the  case  of  Johannes  t.  Pbenlx  Insurance 
Company,  66  Wis.  60,  27  N.  W.  414,  57  Am. 
Hep.  24S,  the  syllabus  is  as  follows: 

"The  plaintiff  held  a  poUcv  of  insurance 
in  the  Standard  Fire  Ofilce  of  Lcndon.  That 
company  sold  to  the  Phenlx  Insurance  Com- 
pany its  entire  business  In  the  United  States, 
and  the  good  will  thereof,  together  with  the 
other  property,  and  the  latter  company,  in 
consld^atloa  thereof,  reinsured  all  the  risks 
of  the  Standard  Company  upon  property  sit- 
uated in  the  United  States,  and  agreed  that 
all  losses  arising  under  the  policies  of  that 
company  on  such  property  should  thereafter 
be  borne  by  the  Pheniz  Company,  and  he 
paid,  satisfied,  and  discharged  by  it"  Held, 
that  plaintiff  could  maintain  an  action  against 
the  Phenlx  Company  for  a  loss  arising  under 
Us  policy. 

In  the  course  of  the  opinion  the  court  said: 
"The  contention  is  that  the  contract  be- 
tween tbe  two  companies  is  confined  strictly 
to  them,  and  that  the  plaintiff,  under  his 
policy  issned  by  the  Standard,  has  no  privity 
in  the  contract  made  by  the  Phenlx,  and  can 
maintain  no  action  th««on  against  tbe  Phe- 
nlx; In  other  words,  tliat  It  was  strictly  a 
contract  of  reinsurance  by  the  Standard  Com- 
pany solely  for  its  own  benefit  and  not  for 
the  benefit  of  any  of  its  then  existing  policy 
holden  In  tlw  TJnitfid  Statu.  •  •   •  But 


In  the  case  before  us  the  contract  between  the 
defendant  companies  is,  as  it  seems  to  us, 
something  more  than  a  reinsurance.  By  that 
contract  tbe  Standard  Company  sold  and 
turned  over  to  the  Phenlx  its  entire  busi- 
ness, and  the  good  will  of  tliat  business  in 
tlw  United  States,  together  with  a  large 
amount  of  bonds  and  other  property,  in  con- 
sideration of  which  the  Phenlx  thereby  re- 
insured all  the  risks  of  tbe  Standard  Com- 
pany upon  property  situated  In  the  United 
States,  •  *  *  and  agreed  that  all  losses 
arising  under  the  policies  of  the  said  defend- 
ant Standard  Fire  Office  limited,  upon  prop- 
erty situated  In  the  United  States  of  Amer* 
lea,  should,  after  that  time,  January  1,  1804, 
be  borne  by  tbe  said  Phenlx  Insurance  Com- 
pany, and  should  be  paid,  satisfied,  and  dis- 
cbarged  by  It;  *  *  *  and  agreed  that  the 
loss  of  this  plaintiff  arising  thereunder  should 
be  borne,  paid,  satisfied,  and  discharged  by 
said  Pbenlx  Insurance  Company,  which 
thereupon  became .  the  owner  of  the  good 
will,  original  documents,  and  books  of  Its 
codefendant  herein,  the  Standard  Company, 
relating  to  the  risks  aforesaid,  and  assumed 
control  of  the  same  and  of  the  business  per- 
taining to  said  risks,  policies,  and  losses. 
Such  are  the  alleged  terms  of  the  contract 
we  are  required  to  construe.  The  losses  thus 
arising  under  the  policies  could  only  be  borne, 
paid,  and  discharged  by  the  Pbenlx  in  a 
direct  transaction  with  the  policy  holders. 
Even  a  payment  by  it  of  the  amount  of  the 
loss  of  tbe  Standard  Company  would  not 
satisfy  or' discharge  the  plalntltrs  claim  for 
such  a  lose  on  his  policy.  That  could  only 
be  done  on  payment  to  the  plaintiff.  It  seems 
to  us  that  by  tbe  terms  of  the  contract  as 
alleged,  the  Pbenlx,  in  effect  thereby  as- 
sumed the  ri^k  covered  by  each  policy,  and 
agreed  to  pay  any  loss  arising  under  each 
policy.  Tbe  mere  fact  that  the  plaintiff  was 
not  named  In  the  contract  does  not  preclude 
him  flora  maintaining  an  action  upon  the 
contract." 

Shoaf  V.  Palatine  Ins.  Co.,  127  N.  C.  808. 
37  S.  E.  461,  80  Am.  St.  Rep.  804. 

In  Barnes  v.  Hekla  Fire  Insurance  Com- 
pany, 56  Minn.  38,  67  N.  W.  314,  45  Am. 
St.  Rep.  438,  the  principle  that  a  simple  con- 
tract of  reinsurance  between  insurance  com- 
panies is  a  contract  of  Indemnity,  and  is 
solely  for  tbe  benefit  of  tbe  latter.  Is  recog- 
nized, but  It  Is  said:  "Where  such  a  contract 
also  Includes  a  promise  or  agreement  to  as- 
sume and  pay  the  losses  of  policy  holders, 
actions  In  case  of  loss  may  be  brought  by 
them  directly  against  the  reinsurer  upon  such 
promise  or  undertaking." 

In  Whitney  v.  American  Insurance  Com- 
pany, 127  Oal.  464,  60  Pac.  897,  the  same 
doctrine  is  thus  stated  In  the  syllabus: 

"The  assumption  of  all  tbe  fire  insurance 
policies  of  an  insurance  company  by  a  new 
company  Is  much  broader  than  a  mere  naked 
contract  of  mere  reinsurance  under  the  Code; 
and  a  bolder  of  a  policy  Issued  bj  the  former 
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company  sufficiently  manifests  bis  consent 
to  the  contract  by  which  the  payment  of 
the  policy  is  assmned  by  bringing  an  action 
against  Uie  new  company  upon  the  policy. 
The  law  creates  the  prlrl^  necessary  for  the 
maintenance  of  the  action." 

In  that  case  the  court  said:  "The  facts  in 
this  case  show  the  contract  in  question  to 
be  much  broader  than  a  mere  tecbnlcal  rein- 
surance." 

Mr.  Wood,  in  his  work  on  Insurance,  says: 
"The  question  as  to  whether  the  Insured  may 
sue  the  company  on  the  risk  reinsured  de- 
pends upon  the  circumstances  whether  In  the 
state  where  the  policy  was  Issued  the  person 
for  whose  benefit  it  was  made  may  bring 
suit  thereon,  although  not  named  In  the  con- 
tract, and  whether  It  was  the  intention  of  the 
parties  that  the  Insurance  company  should 
stand  In  the  place  of  the  Insurer  with  the  as- 
sured." 

What,  then,  la  the  application  of  these  prin- 
ciples Id  the  present  case?  The  Court  of 
Chancery  Appeals  finds: 

"(1)  The  Traders*  Fire  Insurance  Company 
went  out  of  business,  and  all  of  its  assets 
went  into  the  hands  of  the  North  British  & 
Mercantile  Company,  and  the  latter  assumed 
the  fire  risks  of  the  former,  and  sent  its  spe- 
cial agent  to  Chattanooga,  who  Informed  W. 
J.  Cotbnm  ft  Co.  that  the  North  Brltlsn 
Company  had  reinsured  all  the  liabilities  of 
the  Traders'. 

"(2)  The  Traders'  Company  went  out  of 
business— fi  fact  known  to  the  No^th  British 
Company— and  under  the  contract  of  April 
27th  paid  to  the  latter  company  all  of  Its  as- 
sets, amounting  to  about  eighty-five  thousand 
dollars.  The  North  BrltlBh  Company  also 
paid  the  losses  of  the  Traders'  Company  with 
knowledge  of  its  Insolvency. 

"(3)  In  this  case,  without  consulting  the 
policy  holders  of  tlie  Traders'  Company,  the 
North  British  Company  did  assume  all  risks 
of  the  Traders'  Company,  and  occupied  by 
their  act  the  relations  that  previously  existed 
between  the  Traders'  Insurance  Company 
and  Its  policy  holders,  and  thereby  became 
liable  to  said  policy  holders,  and  can  be  pro- 
ceeded against  by  them  Just  as  tbey  could 
have  proceeded  against  the  Traders'  Com- 
pany. The  North  British  Company  cannot 
make  a  contract  agreeing  to  reinsure  these 
policy  holders,  and  then,  because  the  contract 
Is  not  as  good  as  they  thought,  repudiate  it 
to  the  detriment  of  the  rights  of  these  com- 
plainants. 

"(4)  According  to  the  proof  and  facts  in 
this  case  the  North  British  Insurance  Com- 
pany did  agree  and  promise  to  assume  all 
the  risks  and  liabilities  of  the  Traders*  Com- 
pany, took  the  assets  of  the  latter,  and  on 
account  of  its  alleged  default  of  a  condition 
of  which  the  policy  hoId«n  knew  nothing, 
and  when  it  is  rendered  insolvent,  it  shields 
Itself  behind  the  contention  that  complaln- 
antfl  cannot  sue  them.  This  promise  or  con- 
tract wu  made  upon  sufficient  consideration. 


and  for  the  benefit  of  these  complainants, 
policy  holders  of  the  Traders*  Company,  al- 
though tbey  were  not  parties  to  the  con- 
tract This  contract  between  these  two  In- 
surance companies  was  based  upon  a  con- 
sideration, and  a  part  of  it  was  for  the  bene- 
fit of  these  complainants  and  others  who 
were  not  parties  to  It;  and  hence  can  be  en- 
forced. 

"(5)  The  agreement  of  reinsurance  was  not 
for  a  part,  but  the  whole,  of  the  risks  taken 
previously  by  the  Traders',  and  the  effort  is 
to  bind  the  reinsurers  to  make  good  the  loss- 
es of  the  original  insurer  to  Its  policy  hold- 
ers. 

"(6)  In  the  case  at  bar  It  was  a  reinsur- 
ance of  all  the  Traders*  policies,  and  an  as- 
sumption by  the  North  British  Company  of 
all  liabilities,  and  was  a  promise  made  by  It 
to  the  Traders',  based  upon  a  sufltclent  con- 
sideration, for  the  benefit  of  Its  policy  hold- 
ers, who  were  not  parties  to  the  contract 

"(7)  Admitting,  however,  that  the  contract 
of  April  27, 1900,  was  a  conditional  one,  as  In- 
sisted, has  not  the  North  British  &  Mercan- 
tile Company,  by  Its  conduct,  waived  the 
same,  by  granting  the  extensions  hereinbe- 
fore noticed,  and  by  the  statements  of  Its 
managers  and  agents  to  policy  holders,  and 
publications,  and  Its  conduct  of  the  business 
of  the  Traders*,  and  its  assurances  to  them? 
9ald  company  held  Itself  out  to  the  public 
by  letters,  the  acts  of  its  agents,  and  its  own 
conduct,  as  assmnlng  all  risks,  without  condi- 
tion, and  by  so  doing  waived  any  that  might 
have  existed. 

"(8)  The  fact  that  there  was  a  condition  In 
said  contract,  if  such  existed,  was  not  made 
public,  or  known  to  any  of  complainants,  un- 
til the  receipt  of  the  letter  attempting  to 
cancel  the  contract  In  fact  all  the  policy 
holders,  as  far  as  the  record  discloses,  were 
relylnj:  on  the  assurances  of  the  North  Brit- 
ish Company  that  tbey  had  been  reinsured, 
and  that  the  solvency  of  said  company  was 
such  that  they  would  be  protected. 

"(B)  The  fact  la  established  that  as  early 
as  June  15, 1900,  the  North  British  Company 
knew  all  the  facts  as  to  the  Insolvency  of  the 
Traders'  Company,  and  that  the  schedules  of 
the  business  of  the  latter  company  were  not 
completed,  and  the  full  amount  of  premiums 
to  be  paid  the  North  British  had  not  been 
ascertained;  yet  tbey  gave  an  extension  of 
time  to  the  Traders'  Insurance  Company,  and 
dealt  with  the  policy  holders  on  the  basis  of 
a  valid  contract,  wltlwut  any  condition 
whatever." 

Upon  the  facts  found  by  the  Court  of  Chan- 
cery Appeals,  which  are  conclusive  and  bind- 
ing upon  this  court  we  are  constrained  to  hold 
that  the  contract  of  April  27,  1900,  between 
the  Traders*  and  the  North  British  Com- 
panies was  not  an  ordinary  contract  of  rein- 
surance. It  was  rather  an  assumption  on  the 
part  of  the  North  British  Company  of  all  of 
the  outstanding  liabilities  against  the  Trad- 
er^ Company  pr^xatoiy  to  the  tetlremoit 
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of  the  latter  permanently  from  business.  As 
evidence  of  this  fact,  the  Traders'  Com- 
pan7.  In  consideration  of  this  assnmptton  of 
IlabUitr  on  the  part  of  the  North  British 
Company,  transferred  to  the  latter  company 
Its  entire  assets,  amounting  in  value  to  about 
the  snm  of  $85,000.  It  was  not  contemplated 
by  either  party  at  the  time  of  the  execution 
of  this  contract  that  the  Traders'  Company 
would  go  forward  with  Its  business,  collect- 
ing premiums  and  adjusting  losses  In  the  or- 
dinary way.  It  was  known  to  be  wholly  In- 
solvent, and  the  acceptance  by  the  British 
Company  of  the  entire  assets  of  the  former 
had  disabled  It  from  the  fulfillment  of  Its  con- 
tracts of  insurance  with  Its  numerous  policy 
holders.  While  the  alleged  contract  of  rein- 
surance provides  on  Its  face  that  it  Is  to  be 
null  and  void  upon  the  failure  of  the  Traders' 
Company  to  pay  the  deferred  pnyments,  yet 
the  outstanding  policy  holders  who  had  bet^n 
deprived  of  the  assets  of  the  Traders'  Com- 
pany as  a  security  and  Indemnity  for  their  In- 
(ilTldual  losses  could  not  be  prejndlcefl  by 
such  a  conditional  defeasnnce  whereof  they 
bad  no  knowledge.  In  other  words,  the  Nortli 
British  Company,  by  taking  over  the  entire 
assets  of  the  Traders'  Company,  had  disabled 
the  latter  company  from  complying  with  Ita 
contracts  made  virlth  Its  policy,  holders,  and 
the  British  Company  cannot  be  heard  now  to 
say  that  It  la  not  liable  to  tbewe  policy  hold- 

We  are  not  advised  of  any  case  which  ad- 
Jndgea  tbat  facts  like  these  constitute  a  tech- 
nical reinsurance  contract,  and  that  policy 
holders,  by  reason  thereof,  are  remediless 
against  the  guarantying  company,  and  must 
look  for  Indemnity  against  an  insolvent  com- 
pany, whose  entire  assets  have  been  appro- 
priated by  the  reinsuring  company,  and  the 
former  thereby  rendered  permanently  Insol- 
vent In  Tennessee  the  doctrine  la  firmly  es- 
tablished that  the  beneficiary,  though  not  a 
party  to  the  contract,  may  maintain  an  action 
directly  In  his  own  name  against  the  prom- 
isor, wh»e  snch  promise  between  the  prom- 
isor and  the  promisee  Is  made  upon  sufllclent 
consideration  for  the  benefit  of  the  third  par- 
ty. County  T.  The  Railroad,  14  I^a.  525; 
McOarty  t.  Blevins,  S  Yerg.  190,  26  Am.  Dec. 
262;  Moore  v.  Stovall.  2  Lea.  543;  O'Connor 
V.  O'Conner,  88  Tenn.  78.  12  8.  W.  447.  7 
L.  R.  A.  33;  Thompson  v.  Thompson,  3  Lea, 
126;  MUlB  T.  Mills,  3  Head,  711;  Railroad  v. 
Honston.  86  Tenn.  224,  2  8.  W.  36. 

The  result  la  the  decree  of  the  Court  of 
Chancery  Amwals  mnat  be  afllFmed. 


SHOUN  T.  STATE. 

(Sopreme  Court  of  Tennessee.    Nov.  28,  1903.) 

CBIMINAL  LAW— CONTINUANCB—DISCRBTION- 
COUNTER  AFFIDAVITS— INTOXICATING  IiIQ- 
DORS— SALE  WITHOUT  LICENSE— FINE. 

1.  A  continuance  of  a  criminal  prosecution 
at  the  first  term  Is  eqnally  within  the  discre- 
tioii  of  the  trial  judge  as  when  appllcatlcni 
tbetefor  la  made  at  a  mbseqnent  term. 


2.  On  an  application  for  the  continuance  of  a 
proaeeation  for  nnlawfally  selling  Ugaors,  to  se- 
cure the  testimony  of  a  witness  that  he  was 
present  at  the  time  and  place  alleged  and  that 
no  sale  was  made  by  defeudaat,  counter  affida- 
vits are  properly  permitted  to  show  that  audi 
witness  was  not  present,  hot  waa  two  miles 
away. 

3.  The  contiDuance  of  a  prosecution  for  ille- 
gally selling  liquors,  sought  to  obtain  the  testi- 
mony of  a  witness  that  he  was  present  at  the 
time  and  place  charged  and  that  no  sale  was 
made  by  defendant,  Is  properly  refused  where 
fire  other  witnesses  make  affidavit  that  the  sale 
did  occur,  and  that  the  witness  whose  testimony 
defendant  sought  was  not  present  on  the  oc- 
casion. 

4.  Const,  art  6,  |  14,  provides  that  no  fine 
shall  be  laid  exceeding  $50  unless  It  shall  be  as- 
sessed by  a  jury.    Laws  1899,  p.  309,  c.  161, 

fionishes  Belling  intozicating  liquors  without  a 
Icense  by  a  fine  of  not  less  than  ^50  nor  more 
than  $200.  Held,  that  a  fine  of  $100  ussoiised 
by  the  court  for  Illegally  selling  liquor  would 
be  rednced  to  $50. 

Appeal  from  Circolt  Court,  Johnson  Coun- 
ty; C.  J.  St  John,  Judge. 

N.  T.  Staoun  was  convicted  of  selling  liquor 
without  a  license,  and  appeals.  Modified. 

Jenkins,  Wilson  &  Cole  and  Campbell, 
Boreu  &  Butler,  for  appellant  Charles  T. 
Gates,  Jr.,  Atty.  Gen.,  for  the  State. 

WILKES,  J.  The  defendant  la  convicted 
of  unlawfully  selling  liquor  without  license. 
He  was  found  guilty  by  the  Jury,  and  his 
punishment  waa  assessed  by  the  court  at  a 
fine  of  $100,  and  imprisonment  in  the  county 
Jail  for  the  period  of  six  months. 

A  sale  was  made.  If  at  all,  by  means  of 
what  is  called  a  "blind  tiger."  The  facts  in 
regard  to  the  sale  are  testified  to  by  five  per- 
sons, and  from  their  evidence  it  dearly  ap- 
pears that  a  sale  was  made,  and  the  Jury  waa 
fully  warranted  In  believing  from  the  testi- 
mony that  It  was  made  by  the  defendant 

He  was  brought  to  trial  on  the  same  day 
of  his  arrest,  and  moved  the  court  for  a  con- 
tinuance of  his  case  nntil  the  next  term,  and 
supported  his  motion  by  an  affidavit  that  he 
was  not  guilty;  that  he  had  not  had  time 
to  secure  the  attendance  of  his  wltnessea: 
tbat  he  had  caused  subpoenas  to  be  Issued 
for  them;  that  these  subpcenas  were  returned 
executed,  except  as  to  Baxter  McEwen  and 
A.  J.  Shoan;  that  they  were  material  to 
hie  defense;  that  he  expected  to  prove  by  A. 
J.  Shoun  that  he  was  at  defendant's  place  of 
business  on  the  18th  of  July,  when  the  Il- 
legal sale  was  alleged  to  have  been  made, 
and  that  defendant  did  not  aell  Intoxlcatln;; 
liquors  at  that  time  and  place;  that  he  knows 
of  no  other  witnesses  by  whom  he  can  prove 
these  facts,  except  by  these  witnesses,  and 
especially  the  witness  A.  J,  Shoun;  that  he 
had  used  due  diligence  to  procure  the  at- 
tendance of  these  witnesses;  that  they  are 
not  absent  by  his  consent  or  procurement; 
that  he  will  have  them  or  their  testimony  at 
the  next  term;  that  this  application  was  not 
for  delay,  but  that  Justice  might  be  had.  The 

f  1.  B«fl  Crlmiaal  Law,  vol.  14,  CsaL  Dig.  i  IS6B. 
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coort  permitted  counter  affldaTits,  and  flva 
witnesses,  who  afterwards  testified  on  the 
trial  aa  to  the  sale,  all  made  affidavit  that 
Ihey  were  at  or  near  the  distillery  of  the 
defendant  on  the  day  mentioned,  and  at  the 
time  the  sale  was  made,  and  at  the  time  the 
defendant  was  arrested,  and  that  it  all  toolc 
place  within  a  balf  hour's  time.  They  swear 
that  the  purchase  was  made  by  one  of  their 
number;  that  the  rest  of  them  were  in  and 
around  the  building  when  and  where  it  was 
done;  and  that  neither  A.  J.  Sboun  nor  Bax- 
ter McEwen  was  present  at  the  time  of  the 
alleged  sale,  and  at  the  time  of  the  arrest  of 
defendant;  the  defendant  was  alone  in  the 
building;  and  one  of  them  swears  that,  after 
he  had  arrested  defendant  and  started  with 
him  to  Mountain  City,  he  saw  A.  J.  Sboun 
in  a  field  two  miles  from  the  place  where  the 
sale  and  arrest  was  made,  and  that  he  and 
defendant  had  a  conversation  with  him  there. 

It  Is  said  that  it  was  error  to  refuse  the 
continuance,  and  also  to  permit  the  Intro- 
duction of  the  counter  affidavits. 

It  has  been  frequently  held  that  a  contlnn- 
ance  is  a  matter  wittiln  the  sound  dlscretloo 
of  the  trial  Judge,  and  that  this  court  will 
not  overrule  that  discretion  unless  it  appears 
that  It  has  been  improperly  exercised  or 
grossly  abused.   State  v.  Blgsby,  6  Lea,  554. 

And  a  continuance  at  the  first  term  is 
equally  within  the  di&cretton  of  the  trial 
judge  as  if  made  at  a  subsequent  term.  Fox 
V.  State,  76  S.  W.  81B. 

This  court  bas  never  passed  directly  npon 
the  question  of  permitting  counter  affidavits 
upon  a  motion  to  continue.  The  question 
was  expressly  waived  In  the  case  of  Walt  v. 
Walsh,  10  Hel^.  S18,  and  we  know  of  no 
direct  adjudication  on  the  question  In  this 
state. 

In  volume  4,  Ency.  Pi.  &  Pr.  876,  It  la 
said:  "In  some  Jurisdictions  the  use  of  coun- 
ter affidavits  Is  wholly  condemned"  (referring 
to  cases  from  Indiana,  Ullnois,  Kentucky,  and 
Louisiana). 

In  the  Illinois  courts  It  la  held  that  the 
reception  of  the  counter  affidavit  does  not 
constitute  reversible  error,  If  It  Is  shown  upon 
the  trial  to  have  been  barmless;  but  the  great 
weigbt  of 'authority  la  tiiat  counter  affidavits 
may  be  admitted: 

To  show  want  of  diligence  In  procuring  the 
testimony  of  an  absent  witness. 

To  show  want  of  good  faith  In  the  appli- 
cation. 

To  show  improbability  that  the  proposed 
testimony  can  be  obtained. 

To  contradict  an  averment  that  a  witDeaa 
or  counsel  who  is  absent  Is  sick. 

To  dispose  of  the  allegationB  of  inibllc  ex- 
citement and  prejudice. 

It  may  also  be  introduced  to  prove  other 
facts,  in  the  discretion  of  the  trial  Judge, 
which  do  not  go  to  the  case  upon  Its  merits. 

Under  the  Georgia  Oode,  which  provides 
that  the  presiding  Judge  may  admit  counter 
affidavits  on  motion  for  a  continnance,  It  was 


held  that,  while  the  Judge  may  not  try  the 

merits  of  the  case  on  the  issue  of  continu- 
ance, and  thus  take  from  the  defendant  the 
right  of  trial  by  Jury,  yet  he  may  try  all  such 
issues  as  the  question  of  a  subpoena  of  a 
witness,  the  sickness  of  the  witness,  his  ab- 
seuce  from  the  county,  or  even  what  he  would 
swear,  if  he  were  present,  drawn  from  what 
be  had  sworn  on  another  occasion  when  the 
same  transaction  was  in  question. 

In  the  case  of  Walt  v.  Walsh,  10  Helsk. 
S18,  before  referred  to,  the  court  said  that  It 
was  proper  for  the  court  to  hear  enough  of 
the  record  and  of  the  nature  of  the  contro- 
versy to  enable  him  to  see  and  to  determine 
the  importance  of  the  testimony,  as  well  aa 
whether  the  party  had  been  guilty  of  n^ll- 
gence  in  obtaining  it 

In  that  case,  the  court,  looking  to  other  por- 
tions of  the  record  and  the  testimony  of  oth- 
er witnesses,  said:  "In  the  face  of  all  this, 
of  what  possible  avail  to  the  defendant  could 
the  testimony  of  Bonfell  have  been?  It  is 
impossible  that  his  testimony  could  have 
overthrown  the  evidence  alrove  set  forth." 

In  the  present  case,  it  appears  that  the 
testimony  of  A.  J.  Sboun,  if  given  as  claim- 
ed in  the  affidavit,  would  be  only  negative 
and  indefinite  in  its  character,  and  would 
be  directly  contradictory  of  that  of  five  other 
witnesses,  not  impeached,  aa  to  the  qneatlon 
of  a  sale,  and  his  presence  on  the  occasion, 
and  would  have  been  directly  in  conflict  with 
the  testimony  of  the  wltnem  who  saw  btm, 
immediately  after  the  transaction,  at  a  point 
two  miles  distant  from  where  the  transaction 
took  place. 

We  may  repeat  the  language  of  Walt  v. 
Walsh,  and  say:  "In  the  face  of  all  this,  of 
what  possible  avail  to  the  defendant  could 
the  testimony  of  A.  J.  Sboun  have  been?" 

We  think  it  is  proper  practice,  within  prop- 
er limits,  to  allow  the  introduction  of  coun- 
ter affidavits  on  the  motion  for  a  continu- 
ance, at  the  sound  discretion  of  the  trial 
Judge;  but  tbe  affidavits  should  not  be  al* 
lowed  to  go  to  the  extent  of  trying  a  case 
upon  its  merits  upon  the  preliminary  ques- 
tion of  a  continuance,  but  only  to  satisfy  the 
trial  Judge  whether  a  continuanoe  is  neces- 
sary or  not  In  ordw  to  reach  tbe  merits  of 
the  controversy  upon  tbe  grounds  stated  In 
the  affidavit  for  a  continuance. 

If  there  is  an  abuse  of  the  discretion  of  the 
Judge,  it  is  the  imperative  duty  of  this  conrt 
to  reverse  and  correct  It  State  t.  Foe,  8  Lea, 
647. 

We  are  of  opinion'  that  there  was  no  mor 
in  permitting  the  counter  affidavits  upon  the 
motion  made  in  this  case,  nor  In  refusing  the 
continuance.  We  are  also  of  opinion  that  the 
trial  Judge  did  not  unduly  hasten  the  trial 
of  tbe  case,  that  he  did  not  Invade  tbe  prov- 
ince of  the  Jury,  and  that  there  Is  no  material 
error  in  Ills  charge. 

Tbe  fine  of  (100  Imposed  by  the  court  la 
valid  only  to  the  extent  of  $50,  under  the 
proTlsitma  of  the  act  of  April  7,  1899,  p.  800, 
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c.  161,  and  imder  section  14,  art  6,  of  tbe 
Constltntion,  and  It  Is  reduced  to  tbat 
amoimt,  and  the  Judgment  of  tbe  court  Is  in 
otber  respects  affirmed,  witb  costt. 


8WAIK  r.  TENNESSEE  COPFIBB  00.  st  aL 

OOLB  T.  DUCKTOWN  SITIiFHUB,  OOPPBB 

ft  IBON  00.,  limited,  et  al. 
<8iipreme  Court  of  Tumessee.  Nor.  21,  1D08.) 

HUISANOIB-HAINTBNAMOB-^SBPARATa  AOTS- 
PARTIES  DEFBNDANT-^OINDHR. 

1.  Where  two  corporadoiis,  each  engaged  in 
the  reduction  of  copper,  maintained  plants  in 
tiie  same  neighborhood,  and  each  of  the  plants 
cootribnted  to  the  pollution  of  the  air  Bnrround- 
ing  them  with  polsonona  material  emitted  from 
their  respectiTe  hearths,  roaat  piles,  and  fur- 
naces, hot  such  corporations  were  entirely  in- 
dependent of  each  other,  without  any  commtin- 
it7  of  interest,  concert  <rf  action,  or  common 
design,  they  could  not  be  joined  in  a  single  ac- 
tion for  damages  caused  to  adjoining  propertr 
ownm  br  their  wrongful  acts  ss  sq^atdy 
committed. 

Appeal  from  Circuit  Court,  Folk  Conntsr; 
Geo.  L.  Burlce,  Judge. 

ActloDB  by  A.  W.  Swain  against  the  Ten- 
nessee Copper  Company  and  another,  and  by 
Thomas  L.  Cole  against  the  Ducktown  Sul- 
phur, Copper  &  Iron  Company,  Umlted,  and 
another.  From  a  Judgment  In  favor  of  de- 
fendant, austaining  separate  demurrers  to 
the  complaint  for  misjoinder  of  parties  de- 
fendant, plaintiffs  appeal.  Affirmed. 

B.  B.  0.  Witt  and  J.  E.  Mayfleld.  for  ap- 
pellants. Comlch,  Wright  &  Frantz  and  B. 
M.  Copeland,  t<x  appellee  Tennessee  Copper 
<^  J.  Q.  Parlu  and  O.  0.  E^att.  for  appel- 
lee DiuAtown  Sulphur.  Copper  &  Iron  Co. 

SHIELDS.  J.  These  two  cases,  brought 
against  the  same  defendants  and  Involving 
the  same  questions,  were  beard  together  In 
this  court,  and  will  be  so  considered  in  this 
opinion. 

The  plaintiffs.  A.  W.  Swain  and  Thoa.  L. 
Cole,  brought  their  separate  suits  In  the  cir- 
cuit court  of  Polk  county  against  the  Ten- 
nessee Copper  Company,  a  corporation  under 
the  I>aw8  of  New  Jersey,  and  the  Ducktown 
Snlphnr.  Copper  &  Iron  Company,  Limited, 
a  corporatlou  under  the  laws  of  the  kingdom 
«f  Great  Britain  and  Ireland,  Jointly,  to  re- 
cover damages  sustained  by  them,  respective- 
ly, caused  1^  a  nuisance  created  and  main- 
tained by  the  defendants  in  the  separate 
management  and  operation  of  the  plants  sev< 
erally  erected  and  owned  by  them. 

The  defendants  interposed  separate  de- 
murrers for  misjoinder,  which  were  snstaln- 
ed  by  the  trial  Judge,  and  the  plalntlfftB  have 
brought  the  cases  before  this  court  for  re- 
view. 

It  appears  from  the  allegations  of  the  dec- 
larations, which  are  practically  the  same, 
tliat  the  plalntlfts  are  the  owners  of  lands 
sitnate  and  lying  near  Ducktown,  Polk  coun- 
ty. Tenii^  upon  which  they  reside,  and  have 
gardens,  ordmrds,  and  Inclosed  fields  for  the 


cultivation  of  fruits,  v^etables,  grains, 
grasses,  and  other  farm  products,  and  valna- 

bie  growing  timber. 

That  the  defendants,  separate  and  inde- 
pendent corporati<m8,  created  and  organized 
for  the  purpose  of  carrying  on  the  business 
of  mining  copper  ores,  and  converting  them 
into  metal  ingots  suitable  for  commerce, 
more  than  three  years  before  the  bringing  of 
these  actions  located  their  respective  plants 
near  Dncktown,  and  there  severally  erected 
ftirnaces,  hearths,  and  flr^laces  for  roast- 
ing, reducing,  and  converting  ores  Into  com- 
mercial copper,  and  were  respectively  carry- 
ing on  said  business  extensively  In  proximity 
to  each  othw,  and  that  in  their  said  business, 
they  unlawfully  cansed,  created,  and  main- 
tained a  great  nuisance  at  and  around  Duck- 
town. by  sending  out  from  their  respective 
hearths,  roast  piles,  and  furnaces,  Into  the 
pure  air.  Immense  volumes  of  noxious,  foul, 
and  poisonous  smoke  and  gases,  which,  as- 
cending from  their  several  and  respective 
works  into  the  atmosphere,  therein  became 
and  were  Indistlnguishably  mingled,  com- 
mingled, and  Intermingled  Into  clouds  of  nox- 
ious, deadly,  and  poisonous  vapor,  which 
permeated  the  surrounding  atmosphere,  and 
steadily  drifted  over  and  ou  the  premises  of 
the  plaintiffs,  often  covering  the  same  for 
hours,  poisoning  the  air,  rendering  difficult 
respiration,  wrongfully  and  unlawfully  burn- 
ing, parching,  and  destroying  plaintiffs'  said 
gardens,  orchards,  crops,  and  timber,  and  im- 
pairing and  expelling  the  convenience  and 
comfort  of  their  homes,  whereby  plaintiffs 
were  Injured  and  sustained  damages,  etc.. 
for  which  they  sue. 

The  declarations  contain  no  averments  of 
a  common  ownership  or  operation  of  the 
properties  of  the  defendants,  or  any  common 
design,  purpose,  concert,  or  Joint  action  up- 
on the  part  of  the  defendants  In  discharging 
the  foul  and  polsonons  fumes,  gases,  and 
smoke  causing  and  maintaining  the  nuisance 
complained  of;  but.  on  the  contrary,  it  clear- 
ly appears  from  them  that  the  defendants  are 
distinct  corporations,  owning  separate  plants, 
which  they  severally  operate,  without  any 
connection,  and  Independent  of  each  other. 
The  only  averment  tending  to  show  Joint  ac- 
tion or  common  purpose  is  tliat  the  iwlsonous 
and  noxious  gases,  fumes,  and  smoke  which 
are  discharged  from  the  furnaces  and  roast 
heaps,  after  leaving  the  same  and  ascending 
into  the  air,  there  become  commingled  and 
indistinguishable,  and  then  constitute  a  nui- 
sance, which  Injmres  and  destroys  the  prop- 
erty of  the  plaintiffs.  These  injuries  are  not 
averred  to  be  the'  result  of  force  directly  ap- 
plied, oe  concurrent  negligence  of  the  de- 
fendants in  the  operation  of  their  several 
respective  plants,  but  the  consequential  ef- 
fect of  their  said  unlawful  conduct 

The  questions  which  this  court  is  called 
upon  to  determine  in  these  cases  are  not 
merely  of  pleading,  but  also  of  liability,  or 
when  one  tort  feasor  Is  liable  for  damages 


Digitized  by 


94 


78  SOUTHWBSTSBM  BBPORTBB. 


done  by  others  to  tbe  same  party,  for  the  test 
of  Joint  liability  la  whether  each  of  the  par- 
ties la  liable  for  the  entire  Injory  done.  If 
they  are  Joint  tort  feasors,  each  one  is  re- 
sponsible for  the  damages  resulting  frran  the 
acts  of  all  the  wrongdoers,  and  they  may  all 
be  sued  severally  or  Jointly;  but,  If  they  are 
not  Joint  tort  feasors,  each  Is  liable  only  for 
tbe  Injury  contributed  by  him,  and  can  only 
be  sued  In  a  separate  action  therefor.  These 
are  most  important  questions,  often  far- 
reaching  In  tiidr  consequences,  and  deaerre 
the  most  careful  consideration. 

The  defendants,  by  their  demurrers,  do 
not.  and  could  not  snccesafnlly,  deny  tbat 
tbe  aTorments  of  the  declarations.  If  true, 
show  an  actionable  nuisance,  for  which  they 
are  seTwaUy  Uable  to  fhe  extent  wblcb  they 
respectiyely  contributed  to  ita  creation  and 
maintenance. 

This  was  so  beld  In  tbe  case  of  Ducktown 
Sulphur  &  Iron  Co.,  Limited,  t.  Barnes  and 
others— a  bill  brought  to  enjoin  the. prosecu- 
tion of  certain  anlts  Instituted  against  tbe 
complainant  in  Qiat  cause  to  recover  dam- 
ages to  tbe  property  of  plaintlffa  therein 
caused  by  it  In  tbe  operation  of  its  plant  at 
Ducktown  In  tbe  same  way  complained  of 
In  these  cases. 

In  the  able  opinlm  of  the  Court  of  Chan- 
cery Appeals  in  tbat  case,  delirered  by  Judge 
Wilson,  and  adopted  by  this  court,  It  is  said: 

"Assuming  that  complainant  is  engaged  in 
a  lawful  business,  and  that  it  conducts  it 
lawfully  and  prudently,  and  according  to  the 
latest  and  best-known  methods  established 
for  the  operation  of  snch  business,  is  It  lia- 
ble in  damages  for  an  Injury  to  tbe  property 
rights  of  another  living  in  the  vicinity,  caua* 
ed  by  the  operation  of  its  business  T  The 
principle  Is  well  settled  that  when  a  trade 
or  business  is  carried  on  in  such  manner  as 
to  Interfere  with  the  reasonable  and  com- 
fortable enjoyment  by  another  of  bis  proper- 
ty, or  which  causra  material  Injury  to  the 
property  Itself,  it  amounts  to  a  wrong  to  the 
neighboring  owner,  for  which  an  action  will 
lie;  and  it  is  no  defense  to  such  an  action 
to  prove  tbat  the  place  where  the  business 
Is  carried  on  at  is  a  suitable  locality,  or  that 
tbe  business  is  lawful  and  one  useful  to  the 
public,  or  that  tha  best  and  most  approved 
appliances  and  methods  are  used  in  the  con- 
duct and  management  of  the  bnslness." 
Ducktown  Sulphur  &  Iron  Go.  v.  Barnes  et 
al.,  80  S.  W.  GOO. 

What  they  do  controvert  Is  the  cmtentlon 
of  plaintiffs  that  they  are  Joint  tort  feasors, 
and  Jointly  and  severally  liable  for  all  the 
damages  caused  by  both  of  the  plants  In 
question,  and  can  be  sued  Jointly  therefor, 
and  these  are  the  points  now  before  us  for 
decision. 

When  a  tort  Is  committed  by  two  or  more 
persons  Jointly,  by  force  directly  applied,  or 
in  the  pursuit  of  a  common  purpose  or  de- 
sign, or  by  concert,  or  in  tbe  advancement  of 
a  common  Interest,  or  as  the  result  and  ef- 


fect of  Joint  concurrent  negllgoice,  there  Is 
no  doubt  but  that  all  the  tort  feasors  are 
Jointly  and  Beveraiiy  liable  for  all  the  dam- 
ages done  the  injured  party,  and  tliat  these 
damages  may  be  recovered  In  Joint  or  several 
actions,  although  the  wrongful  conduct  or 
negligence  of  some  may  have  ccutributed 
less  than  that  of  otbers  to  the  injury  done. 

Torts  may  also  be  Joint  on  accomit  of  tlw 
relations  of  the  parties,  such  as  tbe  Joint  lia- 
bility of  a  busband  and  wife  for  the  wife's 
torts,  that  of  tbe  master  and  servant  for  the 
letter's  torts,  and  that  of  the  principal  and 
agent,  employer  and  employ^,  partner  and 
copartner,  for  the  acts  of  the  agent,  em- 
ploye, and  copartner,  wben  committed  with- 
in the  scope  of  the  agency,  employment,  or 
partnership.  Snyder  v.  Witt,  9&  Tenn.  819, 
42  S.  W.  441;  Railroad  v.  J<hws,  100  Tom. 
Gil,  46  S.  W.  681;  Blectrle  Railway  Go.  v. 
Shelton,  89  Tenn.  42S,  14  S.  W.  863,  24  Am. 
St  Rep.  614;  1  Jaggard  on  Torto,  i  67;  Gool- 
ey  on  Torts,  p.  133. 

Tbe  parties  in  all  these  cases  are  Joint  tort 
feasors.  The  reason  for  holding  them  liable 
for  all  the  damages  Inflicted  by  any  of  them 
Is  that  tbey  are  all  present  In  person  or  by 
representation,  and  Join  in  tba  wrongful  act, 
or  In  some  way  knowingly  aid  in  <UAng  it, 
thereby  consenting  to  and  approving  tbe  en- 
tire wrong  and  injury  done.  The  whole  in- 
jury is  committed  by  each  and  all  of  tiie  tres- 
passers, and  It  is  but  Just  and  right  tbat  each 
of  them  should  be  held  responsible  for  all  the 
damages  Inflicted;  and,  the  liability  being 
several  and  Joint,  they  may  be  sued  sepa- 
rately or  Jointly.  But  this  Is  not  the  rule 
where  the  tort  feasors  act  independently  of 
each  other,  without  community  of  Interest 
or  concert  of  action,  or  common  design  or 
purpose,  or  concurrent  acts  of  negligence,  or 
where  tbe  Injury  Is  not  tbe  result  of  force 
directly  applied,  but  tbe  consequential  ef- 
fects of  the  wrongful  conduct  or  negligence 
constituting  a  nuisance. 

Where  tbe  tort  feasors  have  no  unity  of 
Interest,  common  design,  or  purpose  or  con- 
cert of  action,  there  is  no  intent  that  the 
combined  acts  of  all  shall  culminate  In  tbe  in- 
Jury  resulting  therefrom,  and  It  Is  Just  that 
each  should  only  be  held  liable  so  far  as  his 
acts  contribute  to  the  Injury.  lu  such  cases 
the  party  injured  must  proceed  In  separate 
actions  against  the  several  wrongdoers  for 
the  proportion  of  the  damages  caused  by 
them,  respectively.  This  is  tbe  only  reason- 
able and  Just  rule  that  can  be  applied.  If 
the  law  were  otherwise,  one  whose  acts  con- 
tributed In  a  very  slight  dc;;Tee  to  the  wrong 
could  he  held  for  great  damages  done  by  oth- 
ers, of  whose  wrongful  conduct  he  did  not 
know  until  after  it  was  done,  and  did  not 
approve  and  consent  to  at  any  time. 

Tbe  allegations  of  the  declarations  upon 
which  tbe  plaintiffs  seem  to  rest  their  con- 
tention that  tbe  defendants  are  Jointly  and 
severally  liable  for  the  entire  tlamages  caus- 
ed by  the  nuisance  resulting  from  the  cfftn- 
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tlon  of  tbe  plantB  of  defendants  ue  tbow 
that  the  noxious  and  poUKOous  fumes  and 
gases  discharged  from  their  respective  roast 
heaps  and  furnaces  become,  when  dlBcbar< 
ged,  mingled  and  commingled  In  tbe  air  Into 
one  Indistinguishable  mass  and  cloud,  and  In 
this  form  drift  over  and  upon  plaintiffs* 
premises,  and  damage  and  destroy  their  prop- 
erty. 

These  allegations  do  not  sustain  tbe  posi- 
tion <a  the  plaintiffs.  The  wnmg  done  by 
the  defendants  Is  tbe  discharge  of  foul  and 
offensive  fumes  and  gases  from  their  plants 
into  tbe  air,  corrupting  and  poistmlng  tbe 
same.  This  Is  done  by  each  of  tb«n  upon 
Its  own  premises,  controlled  and  operated  1^ 
It  Independently  of,  and  without  any  connec- 
tion or  relation  whatever  with,  the  otber.  It 
is  in  every  sense  and  by  every  definition  a 
separate  wronst  and  It  cannot  be  made  Joint 
because  the  consequences  of  It  afterwards 
become  blended  and  united  with  those 
wrought  by  other  wrongdoers.  A  tort  which 
Is  several  when  committed  cannot  be  made 
joint  by  matters  occurring  subsequently,  over 
which  tbe  tort  feasor  has  no  control.  The 
cmnmlngling  of  the  gases  does  not  cause 
those  discharged  by  the  different  parties  to 
be  more  injurious,  but  each  has  its  own  pro- 
portionate hurtful  consequences,  snch  as 
would  have  resulted  if  there  had  been  no 
blending.  If  parUes  are  to  be  held  to  be 
Joint  tort  feasors  where  the  conseqnences  of 
th^  wrongful  acts  beccnne  subsequently 
united,  all  torts,  where  similar  injuries  are 
inflicted  to  a  person  or  bis  property  about 
the  same  time,  are  Joint,  because  the  injuries 
in  such  case  will  severally  affect  and  aggra- 
vate each  other,  and  the  conseqnences  of 
the  several  wrongs  become  more  or  less 
blended.   This  is  not  the  law. 

It  seems  to  be  settled  "by  all  the  authori- 
ties that  we  have  tiad  access  to  that  the 
mere  unlcai  and  blending  of  consequences 
will  not  have  the  effect  to  make  torts  origi- 
nally several  Joint.  Chipman  v.  Palmer,  77 
X.  Y.  52,  33  Am.  Rep.  566;  Little  Schuylkill, 
etc..  Co.  V.  Richards,  57  Pa.  142,  OS  Am.  Dec. 
209;  Miller  v.  Highland  Ditch  Ca.  87  Cal. 
430,  25  Pac.  550,  22  Am.  St.  Bep.  254;  Gal- 
lagher V.  Kemmerer,  144  Pa.  509,  22  Atl.  970, 
27  Am.  St  Rep.  673;  Lull  v.  The  Fox  &  Wis. 
Imp.  Co.,  19  Wis.  100. 

If  the  rule  was  as  contended  by  plaintifFs, 
one  wbo  has  caused  an  offensive  odor  by  tbe 
slaughtering  of  one  animal  near  a  slaughter- 
house where  great  numbers  are  killed,  and 
au  actionable  nuisance  created,  _  would  be 
held  for  the  entire  damage  done;  where  the 
smoke  of  one  chimney  of  a  residence  near  a 
brickkiln  which  has  become  a  nuisance  unit- 
ed with  that  of  the  kiln,  the  owner  of  the 
residence  would  be  liable  for  all  tbe  damages 
caused  by  the  nuisance;  and  a  citizen  who 
allowed  his  private  sewer  to  flow  into  a 
stream  in  which  the  sewers  of  a  large  city 
wt^  discharged,  fouling  and  poisoning  its 
water,  however  small  the  taint  caused  by  bis 


private  sewer,  would  be  liable  for  the  en- 
tire damage  done. 

No  sound  resBon  or  principle  can  be  found 
to  suKKHt  a  rule  whkih  will  woA  snch  injus- 
tice. 

The  difficulty  of  ascertaining  the  extent  of 
the  injury  done  by  each  of  tbe  several  tort 
feasors  furnishes  no  argument  against  tlie 
rule  as  we  have  stated  it  That  a  ptalntlfr 
may  be  embarrassed  In  proving  the  wrong 
done  him  by  one  persou  Is  no  reason  why  be 
should  recover  his  damages  from  anotho*, 
who  did  not  cause  them,  merely  because  he 
did  tbe  plaintiff  a  similar  injury. 

This  rule  haa  been  held  pectillarly  applica- 
ble to  actions  for  the  recovery  of  damages 
caused  by  nuisances  of  tbe  character  of  that 
in  question,  resulting  from  tbe  conduct  of  a 
number  of  persons  acting  Independently  of 
each  other,  because  tbe  damages  in  such  cases 
are  not  the  direct  and  necessary  consequen- 
ces of  the  wrongful  conduct  of  the  defend- 
ants, but  merely  the  natural  results,  known 
as  "consequential  damages,"  for  which  no  ac- 
tion will  lie  unless  they  are  special  (that  Is, 
not  common  to  the  general  public),  and  which 
must  be  specially  averred  and  proven.  Low- 
ery  v.  Petree,  8  Lea,  678. 

The  case  of  Dncktown  Copper  &  Iron  Co., 
Ltd.,  V.  Barnes  et  al.,  supra,  Is  also  autlunity 
upon  tbe  question.  It  is  there  said : 

"The  authorities  also  meet  the  contention 
that  another  mining  company  is  operating  its 
business  In  tbe  same  vicinity.  It  Is  tme.  It  Is 
competent  for  plalntUT  to  show  that  the  dam- 
ages done,  if  any,  to  the  property  of  appel- 
lees, was  done  in  part  by  the  smoke,  gases, 
etc.,  emanating  from  the  works  of  the  Pltts- 
bbrg  &  Tennessee  Mining  Company.  In  otb- 
er words,  tbe  plaintiff  Is  liable  only  for  the 
damages  caused  by  It  and  not  for  the  dam- 
ages caused  by  tbe  operation  of  the  works  by 
an  Independent  and  separate  corporation. 
Tbe  question  of  the  amount  of  damages  In- 
flicted by  appellees  by  the  operation  of  the 
works  of  plaintiff  is  a  matter  to  be  detmnln- 
ed  by  all  the  proof,  and.  In  determination  of 
this  question.  It  is  competent  for  plaintiff  to 
show  that  smoke  and  gases  are  emitted  by 
the  works  of  the  other  company,  which  pro- 
duce tbe  damages,  or  some  of  them,  complain- 
ed of." 

Or,  In  other  words,  defendant  Ducktown 
Sulphur,  Copper  &  Iron  Company,  complain- 
ant in  that  cause,  was  liable  only  for  tbe  in- 
juries caused  by  the  noxious,  foul,  and  poi- 
sonous smokes  and  gases  discharged  from  Its 
own  works,  and  not  for  those  caused  by  the 
gases  from  the  roast  heaps  and  furnaces  of 
another  company,  located  in  Its  vicinity,  and 
acting  Independently  of  It;  and,  of  course,  it 
could  not  be  sued  Jointly  with  snch  other 
company  for  the  entire  damage  done  by  both 
companies.  The  case  of  Gay  v.  State,  90 
Tenn.  645,  18  S.  W.  260,  25  Am.  St  Rep.  707, 
Is  also  analogous.  Tbe  trial  Judge  there  char- 
ged the  Jury  that  although  a  pigpen  kept  by 
the  defendant  in  a  dty  was  not  of  Itself  suf- 
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flclent  to  CODBtltato  a  mdnnoe,  70t,  U  it  crai- 
trlbated,  wldi  otber  peng  mabitalned  by  otb- 
a  penoni  In  the  nelgbborhood,  to  cause  a 
nolaaiioe,  tbe  defendant  irai  liable  tor  sndi 
onlsance;  and  It  was  heM  error  tbls  eonrt, 
on  the  gronnd  that  tbe  defendant  could  only 
be  beld  liable  for  tbe  consequences  which  bis 
own  acts  produced. 

Tbe  case  of  Dyer  t.  Hntcblns,  87  Tenn.  198, 
10  S.  W.  IM,  Is  to  the  same  effect 

Tbe  plaintiff  in  that  caae  sued  the  several 
owners  of  a  number  of  dogs  which  onited  In 
worryli^  and  killing  bis  sheep,  to  hold  them 
Jointly  liable  tat  the  damage  done  hla  prop- 
erty; and  It  was  held  that  each  one  was  lia- 
ble only  tor  the  injury  done  by  hla  dog,  and 
that  a  Joint  action  conld  not  be  maintained, 
although  It  was  impossible  to  tell  llie  damage 
done  by  any  particular  dog. 

The  rule  la  so  atoted  In  the  leading  text- 
book! upon  tbe  subject. 

In  2  Janud  on  Torts,  p.  707,  It  Is  said: 

*VDt  the  liability  ct  Joint  contributors  Is 
not  neceasazOy  that  of  Jotait  tort  feasfnrs.  If 
persons  who  maintain  a  nuisance  act  inde- 
pendratly,  and  not  to  concert  with  others, 
eaeh  la  liable  tor  damages  wbldi  result  firam 
hla  todlTldual  conduct  only.  And  the  fact 
that  it  may  be  dlfflenlt  to  actually  measure 
tbe  damages  caus«l  by  the  wrongful  act  of 
each  contributor  to  the  aggregate  result  does 
not  affect  the  rule,  or  make  any  one  liable  for 
the  acts  a[  otbars.'* 

Mr.  Gould,  in  bis  work  on  the  Law  of  Wa- 
ters, I  222,  says: 

"In  general,  where  two  or  more  peiacms 
act  Independently  in  prodndng  an  Injury, 
tbey  are  not  Jidntly  Hable  tor  the  combined 
results  of  their  acts,  but  tbe  riparian  owncnr 
may  prevent  each  from  discharging  his  con- 
tribution to  that  which  becomes  In  tbe  aggre- 
gate a  nuisance. 

**Where  suit  was  brought  fbr  danmge  to  a 
dam  filled  depotfto  of  coal  dirt  from  dif- 
ferent mines  on  tbe  stream,  some  of  which 
wore  worked  by  tbe  defendante  and  tbelr 
tenants,  and  some  by  persons  not  connected 
with  the  defendants,  the  latter  were  beld  not 
liable  for  tbe  whole  damages  caused  by  the 
deposits,  tor  tito  acts  of  their  tenanto,  so 
far  as  these  were  done  without  their  sanc- 
tion. So,  irtiere  platnttfrs  boarders  left  his 
boarding  bouse  In  consequence  of  tbe  corrupt 
and  (rfTenslTe  condition  of  the  adjoining 
stream,  caused  by  the  sewerage  discbarged 
toto  It  from  a  large  number  of  hotds  and  oth- 
er boarding  houses  before  it  reached  plain- 
tiffs premises,  it  was  held  that  eadi  contribu- 
tor causing  the  torts  was  liable  only  to  the 
extent  of  tbe  wrong  committed  by  blm." 

It  is  said  to  tbe  text  of  14  Ency.  of  Fl.  & 
Pr.  p.  1106,  "Where  a  nuisance  resulto  from 
the  act  of  several  persons  acttog  severally, 
they  cannot  be  Joined  as  dtfendants  in  ac- 
tlms  tor  damages;"  and  to  volume  16,  p.  S62, 
of  tbe  same  mxK  It  is  said  further  that  "per- 
sons who  act  severally  and  todependently, 
each  caustog  a  smwrate  and  distinct  Injury, 


cannot  be  sued  Jototly.  even  though  the  inju* 
ries  may  luiTe  been  precisely  dmilar  to  char^ 
acter,  and  inflicted  at  the  same  iSme.  A  Jotot 
tort  is  essential  to  the  matotenance  of  a  Jotot 
action.  If  separate  and  distinct  wroogs,  to 
no  wise  connected  by  the  ligament  of  a  com* 
mott  purpose,  actual  <ar  implied  by  law,  the 
wrongdoers  are  liable  only  to  separate  ac- 
tions, and  not  Jototly  to  the  same  action." 

All  these  authorities  dte  to  support  of  the 
rule  as  stated  by  them  numerous  cases, 
many  of  which  we  have  examined,  and  found 
to  fully  sustoto  the  text 

Tbe  leading  case  upon  the  subject  Is  Chip- 
man  T.  Palmer,  77  N.  T.  EK2,  33  Am.  Rep.  50S, 
which  is  so  closely  to  point  that  we  quote 
from  it  at  l«igth: 

"The  first  proposition  contotoed  to  the 
charge  was  dear^  correct  The  right  of  tbe 
plaintiff  to  recover  of  the  d^endant  all  tbe 
damages  wbldt  he  bad  sustained  by  reason 
of  the  nuisance,  I  tbtok,  cannot  be  mato- 
tatoed.  Tbe  Injury  was  not  caused  by  tlie 
act  of  the  defendant  alone,  or  by  that  of  oth- 
ers who  were  acttog  Jototly  or  in  concwt 
with  the  ^tondant  It  was  occasioned  by 
the  dlsdiarge  of  sewerage  ftom  ttie  premises 
of  the  defendant  and  other  owners  of  loto 
toto  the  creek  separately  and  todependently 
of  each  otiier.  Tbe  right  of  action  arises 
from  tbe  discharge  toto  toe  stream,  and  tbe 
nuisance  is  only  a  consequence  of  the  act 
The  IiabUll7  commences  with  the  act  of  title 
defendant  upon  hla  own  premises,  and  this 
act  was  separate  and  todependent  of,  and 
without  any  regard  to,  the  act  of  others.  Tbe 
dtfendanf s  act  being  several  when  It  was 
committed,  cannot  be  made  Joint  because  of 
the  consequences  which  followed  to  connec- 
tion with  others  who  had  done  tbe  same  or  a 
similar  act  It  is  true  that  it  Is  difllcnlt  to 
separate  the  Injury,  but  that  fomiabes  no 
reason  why  one  tort  feasor  should  be  liable 
tor  the  acto  of  others  who  have  no  associa- 
tion and  do  not  act  to  concert  with  him.  If 
the  law  was  othmrlse,  the  <me  who  did  Uie 
least  might  be  made  Hable  for  the  damages 
of  others  far  exceeding  the  amount  for  which 
he  really  wu  chargeable,  without  any  means 
to  enforce  contribution,  ot  to  adjust  tiie 
amount  among  the  different  parties.  So,  also, 
proof  of  an  act  committed  by  one  person 
would  entitle  tbe  plaintiff  to  recover  for  all 
tbe  do  ranges  sustained  by  the  acts  of  others 
who  severally  and  independently  may  have 
contributed  to  the  Injury.  Such  a  rule  cannot 
be  upheld  upon  any  sound  principle  of  law. 
The  fact  that  It  is  dItBcuIt  to  separate  the 
injury  done  by  each  one  from  the  othen  fur- 
nlshM  no  reason  for  holding  that  one  tort 
feasor  should  be  liable  for  the  acto  ot  others 
with  whom  he  Is  not  acttog  to  concert" 

Another  leading  case  is  that  of  Little 
Schuylkill,  etc.,  Ca  t.  Richards,  57  Pa.  142, 
98  Am.  Dec.  209— an  action  brought  against 
one  of  the  parties  contributing  to  a  nuisance 
In  filling  up  a  mlUdam,  resulting  from  throw- 
ing coal  dirt  toto  the  river  above  It  by  a 
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number  of  parties  acting  indepeadently  of 
each  otber,  to  bold  one  of  tbem  liable  for  tbe 
entire  injury,  which  the  trial  Judge  held 
could  be  done. 

In  reversing  the  Judgment  against  tbe  de- 
fendant, the  court  said: 

"The  doctrine  of  the  learned  Judge  Is  sonae- 
wbat  novel,  though  the  case  Itself  Is  new, 
bnt,  if  correct,  Is  well  calculated  to  alarm  all 
riparian  owners,  who  may  find  themselves, 
by  a  slight  negligence,  overwhelmed  by  otb- 
en  In  gigantic  ruin. 

"It  is  immaterial  what  may  be  the  nature 
of  their  several  acts,  or  how  small  their 
■bare  in  the  ultimate  injury.  If,  Instead  of 
coal  dirt,  others  were  felling  trees  and  suffer- 
ing their  tops  and  branches  to  float  down  the 
stream,  finally  finding  a  lodgment  in  the  dam 
with  tbe  coal  dirt,  he  who  threw  in  the  coal 
dirt  and  he  who  felled  the  trees  would  eacb 
be  responsible  for  tbe  acts  of  the  other  In 
the  same  manner  separate  trespassers  who 
should  ttau]  their  rubbish  upon  a  dty  lot, 
and  throw  it  upon  tbe  same  pile,  would  each 
be  liable  for  the  whole.  If  the  final  result  be 
the  only  criterion  of  liability.  But  the  fal 
lacy  lies  In  tbe  assumption  that  the  deposit 
of  tbe  dirt  by  the  stream  in  tbe  basin  is  the 
foundation  of  liability.  It  is  the  immediate 
cause  of  the  Injury,  but  the  ground  of  act! or 
Is  tbe  negligent  act  above.  The  right  of  ac- 
tion arises  npon  the  act  of  throwing  the  dirt 
Into  the  stream.  This  Is  the  tort,  wbtle  the 
deposit  below  is  only  a  consequence.  Tbe 
Iiabllil7,  therefore,  began  above  with  the  de- 
fendant's act  upon  his  own  land,  and  this  act 
was  wholly  separate  and  independent  of  all 
concert  with  others.  Hie  tort  was  several 
when  It  was  committed,  and  It  is  difficult  to 
see  how  It  afterwards  became  Joint  becanae 
Its  consequences  did  not  Increase  his  injury. 
If  the  dirt  were  deposited  moiintaln  high  by 
tbe  stream,  his  dirt  filled  only  its  own  space, 
and  it  was  made  neither  more  nor  less  by 
accretlonB.  True,  it  may  be  difficult  to  de- 
termine bow  mocb  dirt  came  from  each  col- 
liery, but  the  relative  proportions  thrown  In 
by  each  may  form  some  guide;  and  a  Jury, 
in  a  case  of  such  difficulty,  caused  by  the 
party  himself,  would  measure  the  injury  of 
each  with  a  liberal  band.  But  the  difficulty 
of  separating  tbe  Injury  of  each  from  tbe 
others  would  be  no  reason  that  one  man 
■bonld  be  held  liable  for  the  torts  of  others 
without  concert.  It  would  be  simply  to  say, 
because  tbe  plaintiff  falls  to  prove  the  injury 
one  man  does  him,  he  may  therefore  recover 
from  that  one  all  the  injury  that  others  do." 

In  the  case  of  Lull  v.  Fox  &  Wis.  Imp.  Oo., 
19  Wis,  100;  the  plalntm  sought  to  recover 
damages  sustained  by  the  overflow  of  bis 
lands,  caused  by  the  erection  and  mainte- 
nance of  dams  in  the  two  channels  of  the 
Fox  river  by  the  defendants,  acting  Inde- 
pendently of  each  other,  In  a  Joint  action 
against  tbem. 

The  court,  In  sustaining  a  demurrer  to  the 
deelanttlon  for  mtsjotaidsr,  nSd: 
78S.W.— 7 


"There  Is  no  allegation  that  all  the  defend* 
ants  acted  together  In  erecting  or  maintain- 
ing either  or  both  of  these  dams.  On  tbe  con- 
trary, it  is  alleged  they  acted  s^jwrately. 
Each  dam  was  erected  and  has  been  main- 
tained by  a  part  of  tbe  defendants  without 
the  aid  or  approval  of  the  othersi  We  are 
at  a  loss  to  perceive  bow,  by  the  well-es- 
tablished roles  of  pleading,  these  causes  ot 
action  can  be  united.  It  la  argued  that  the 
results  of  the  separate  acts  of  the  defendants 
in  erecting  and  maintaining  the  dams  is  a 
Joint  result,  tbe  same  as  if  all  the  defendants 
had  been  engaged  in  erecting  and  maintain- 
ing both  dams.  If  it  were  so,  it  does  not  fol- 
low that  the  defendant  or  defendants  who 
alone  erected  and  maintained  one  dam,  with- 
out any  concert  of  action  or  connection  with 
the  defendant  or  defendants  erecting  and 
maintaining  the  other  dam,  should  be  held 
liable  to  pay  tbe  damages  occasioned  by 
erecting  and  maintaining  botb." 

In  tbe  case  of  Miller  v.  H^hland  Ditch  Co., 
87  Cal.  480,  26  Pac.  SOO,  22  Am.  8t  Bep.  2M, 
where  a  Joint  action  was  brought  against 
tbe  several  owners  of  three  ditches,  which 
had  been  made  by  them,  without  any  concert 
of  action  or  unity  of  Interest,  for  tbe  pur- 
pose of  discharging  foreign  waters  from  their 
respective  lands  into  a  cafion,  wblcb,  there 
united,  passed  out  of  the  cafion,  and  flowed 
over  plaintiff's  lands,  depositing  thereon  sant? 
and  other  dfibrls,  greatly  injuring  tbe  same, 
for  which  damages  were  sought  to  he  recov- 
ered, it  was  held  it  could  not  be  done,  tbe 
court  saying:  "It  Is  clear  that  the  rale  as  es- 
tablished by  the  general  authorities  Is  that 
an  aetlim  at  law  for  damages  cannot  be  main- 
tained against  several  defendants  Jointly, 
when  each  acted  Independently  of  the  others, 
and  there  was  no  concert  or  unity  of  design 
between  tbem  It  it  held  that  in  such  case 
the  tort  of  each  defendant  was  several  when 
committed,  and  that  It  does  not  become  Joint 
because  afterwards  its  consequences  unite 
with  consequences  ot  several  other  torts 
committed  by  other  persone.  If  it  were  oth- 
erwise, say  the  authorities,  one  defendant, 
however  little  be  might  have  contributed  to 
the  injury,  would  be  liable  for  all  the  dama- 
ges caused  by  the  wrongful  acts  of  all  the 
other  defendants,  and  he  would  have  no  rem- 
edy against  tbe  latter,  because  no  contribu- 
tion could  be  enforced  1^  fhe  tort  feasors. 
«   «  • 

Tbe  case  of  Blalsdell  v.  Stephens,  14  Nev. 
17,  88  Am.  Bep.  528,  Involved  tbe  same  ques- 
tion, arising  upon  a  similar  state  of  facts. 
Several  persons,  owning  and  operaGng  sep- 
arate and  distinct  tracts  of  land,  each  in  his 
own  right,  were  jointly  sued  for  discharging 
water  from  ditches  on  their  respective  prem- 
ises into  a  ditch  owned  and  maintained  by 
plaintiff.  It  was  held  that  there  was  no  Joint 
liability,  the  court  saying:  "Tbe  general  prin- 
ciple is  well  settled  that  where  two  or  more 
parties  are  acting  each  for  blmsMf  In  pro- 
dudng  a  remit  Injuilon  to  platntlff,  fhef 
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eaonot  be  lield  Jointly  liable  for  tbe  actm  of 
eacb  other." 

In  tbe  can  of  Valparaiso  v.  Moffltt,  12  Ind. 
App.  250,  39  N.  SL  909,  U  Am.  St  Bep. 
It  la  said:  "Goncert  of  action  and  a  common 
Intent  and  purpose  are  fenerally  necesaaxy 
to  make  two  or  more  persona  Joint  tort  feas* 
era  and  Jt^tiy  liable.  If  several  distinct 
acts  of  several  persons  have  contributed  to 
a  single  InJnxy.  but  wltbont  concert  of  action 
or  common  Intent  there  Is  generally  no  J(^t 
UabUIty.'* 

In  Gallagher  t.  Kemmerer,  144  Pa.  G09,  22 
Atl.  970,  27  Am.  8t  B^.  674— an  action  to 
recover  damages  for  injuries  to  plalntlfTs 
land  by  a  deposit  of  culm  and  dirt  tliereon 
caused  the  defoidant  washink  coal  in  a 
stream  flowing  through  plaintUTs  land— the 
emu-  aasigned  was  the  refusal  of  the  conrt 
to  charge  that  a  certain  sum,  which  another 
coal  company,  operating  upon  tbe  same 
stream,  had  paid  plaintiff  for  the  damages 
to  his  lands  coutartbated  by  slmihtr  conduct, 
was  a  bar  to  the  recovery,  upon  fba  theory 
that  all  the  parties  contributing  to  the  nui- 
sance were  Joint  tort  feasors,  and  the  conse- 
qoences  of  their  several  acts  we  tort  for 
which  only  one  satisfaction  could  be  had; 
and  It  was  held  no  error,  Olark,  J.,  saying: 

"It  Is  argaed  mi  the  part  of  appellant  fluit 
the  injury  to  which  the  plaintiff  was  sub- 
jected was  of  such  a  character  that  it  could 
not  as  between  the  parties  who  caused  It 
be  divided,  so  as  to  determine  in  what  pro* 
portion  it  was  caused  by  eacb,  and  tbat,  even 
if  the  deCendant'a  mines  bad  not  been  oper- 
ated, tbe  mining  operations  of  tbe  Hlfirhland 
Coal  Company,  conducted  ccmtempwaneoosly 
with  the  operations  of  the  defmdanf  a  mines, 
would  have  resulted  In  tbe  same  Injury^  It 
Is  true  that  the  Injury  complained  of  may 
have  been  caused  in  part  by  the  operationB 
of  the  Highland  Goal  Company,  conducted 
contemporaneously  with  defendant's  mines, 
and  that  It  would  be  dlfBenlt  If  not  quite 
Impossible,  to  aerate  and  ascertaid,  defi- 
nitely or  certainly,  the  proportion  of  tbe 
whole  damage  done  by  eacb  of  these  (^ra- 
tions, respectively.  But  these  several  opera- 
tions were  entirely  Independent  of  each  other. 
They  woe  several  miles  apart  and  tiie  own- 
ersblp,  management  and  control  were  wholly 
distinct  and  separate.  There  was  no  concert 
of  action  or  eomnum  purpose  or  design  which 
would  support  the  theory  of  Joint  injury." 

In  Sloggy  T.  DUwortb,  88  Minn.  179,  86  N. 
W.  451,  8  Am.  Bt  B^  666.  the  defendant 
and  others  dug  ditches  on  their  respective 
lands,  draining  the  waters  tberefrom  upon 
tbe  plahitlfrB,  and  the  court  sidd:  "Upon 
these  facta,  d^ndants.  If  liable  at  all  In  the 
acttcm,  would  only  be  liable  for  tbe  proper 
proportion  of  the  damages  caused  liy  them. 
If  waters  are  wrongfully  turned  upon  the 
lan^  of  another  as  the  result  of  the  acte  of 
several  parties,  they  u»  UaUe.  If  the  dam- 
age caused  la  the  combined  result  of  sev- 
eral  acting  independoitly,  recovery  may  be 


had  severally  in  proportion  to  the  contribu- 
tion of  each  to  the  nuisance,  and  sot  other- 
wise." 

In  People  v.  Oakland  Wato-  Oo.,  118  OaL 
234,  SO  Pac  SOB,  It  is  held: 

"Where,  In  a  suit  to  abate  a  public  nui- 
sance. It  appears  that  each  of  the  sev«al  de- 
fendants acted  Independently  of  the  other  In 
tbe  maintenance  of  a  separate  alleged  nui- 
sance, a  demurrer  will  lie  for  misjoinder  of 
tbe  case  and  of  parties  dtf endant" 

In  Martlnowsky  v.  Hannibal,  86  Mo.  An?. 
70^  tt  la  said: 

"When  tbe  act  producing  the  injury  is  not 
Joint  tbe  party  can  be  responsible  only  to  tbe 
extent  of  injuries  Inflicted  by  bis  own  wronc, 
and  a  Joint  action  against  the  parties  whose 
separate  acts  produced  the  wrong  cannot  be 
brought" 

There  are  many  other  cases  In  accord  with 
these,  among  which  are:  Adams  v.  Hall.  2 
Vt  9i  10  Am.  Dec  600;  Van  Steenburgh  ▼. 
Gray  and  Tobias,  IT  Wend.  562,  8L  Am.  Dee. 
810;  Bussell  v.  Tomlliwm  ft  Ha^ridns,  2 
Conn.  206;  Loughran  v.  City  of  Dcs  Moines, 
72  Iowa.  882.  84  N.  W.  172;  BeUlCk  v.  Hall, 
47  Conn.  260;  Bnuia  v.  Wilmington  ft  W.  B. 
Co.,  SON.  a45,l&B.B20. 

It  will  be  found,  opon  oamlnatlmi  of  the 
cases  cited  by  counsel  for  piaii^Hiffjf  as  hold* 
Ing  a  contraiy  rule,  that  tb«e  was  ettber 
community  of  Interest  concert  of  action,  or 
common  purpoee  and  design,  or  Joint  con- 
current iHgllgenoe,  In  some  tana,  which 
made  the  defendants  Joint  tort  feasors,  and 
tiiat  when  carefully  considered,  they  are  not 
really  In  couflkt  with  the  doctrine  here  an- 
nounced. 

This  Is  true  of  our  own  cases  of  Blectric 
Go.  T.  Shelton.  89  Tenn.  424,  14  &  W.  863. 
24  Am.  8t  Bep.  614j  Snyder  v.  Witt  9» 
Tenn.  619,  42  S.  W.  441;  Ballnad  t.  Jmes, 
100  Tenn.  511,* 40  8.  W.  681;  Beopple  t.  Bali- 
road,  104  Tenn.  420,  58  8.  W.  281. 

In  the  last  case  cited  there  was  only  one 
defendant  whose  wrongful  conduct  consisted 
in  the  Joint  negligence  of  the  crews  of  two 
different  trains  belonging  to  tbe  same  railroad 
company,  or  sevenii  agents  of  the  same  prln- 
cipaL 

In  tlie  otha  cases  the  defendants  were  held 
liable  on  account  of  their  Johit  concurnait 
negligence  contributing  directly  to  produce 
the  injuries  complained  of,  and  there  conld 
be  no  serious  controversy  but  that  they  were 
Jointly  and  severally  UaMe  toe  the  entire 
damage  done,  and  tbe  qoestlons  now  mider 
consideration  were  n^thor  involved  net  dis- 
cussed In  any  of  them. 

Nor  do  we  see  any  great  dtfflcnHy  In  aseer^ 
talnlng  the  proportion  which  ttie  defendant 
in  cases  of  this  character  contributed  to  the 
damages  done  tbe  injured  party.  Take  the 
cases  under  consideration  as  an  lllnstoadon. 
Proof  of  the  extent  and  capacity  of  the  sev- 
eral plants  causing  the  damages  ctmiplalned 
of,  the  tonnage  of  ores  treated  1^  each  of 
them,  the  time  each  has  been  in  opera  tloi^ 
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their  comparatlTe  proilmlty  or  distance  from 
tbe  plalntlflF*8  lands,  the  usual  condition  of 
the  air  ctirrenta  In  that  locality,  and  many 
other  facts  and  circumstances,  will  show  with 
snbfltantlal  certainty  the  extent  of  the  Injury 
Inflicted  by  each  of  the  defendants;  and  In 
tUa  way  justice  may  be  done  the  tujnred  par- 
ty. It  Is  said  in  one  case  that,  In  tbe  ab- 
sence of  all  proof,  It  may  be  presumed  that 
the  several  tort  feasors  contributed  equally  to 
the  damages  Inflicted,  the  effect  of  which 
would  be  to  throw  tipon  the  defendant  tort 
feasor  the  burden  of  showing  that  others  con- 
-  trlbuted  to  the  Injury,  and  the  extent  of  such 
craitrlbatlon.  And  In  tbe  case  of  Uttle 
SchuytklU  River,  etc.,  Oo.  ▼.  Richards,  supra, 
ft  )8  said  that  Juries  wni  measure  the  dam- 
ages done  by  each  with  a  Uberal  band,  which 
la  donbtleas  tme;  and  esperlence  will  proba- 
bly show  that  plaintiffs  will  not  suffer  fn 
prosecntliig  two  actions. 

While  we  are  not  now  called  upon  to  pass 
npon  this  question,  we  think  that,  wh«e  de- 
fendants are  gnll^  of  wrongs  necessitating 
tbe  action.  Juries  should  not  be  held  to  great 
nicety  and  accuracy  of  Judgni«>t  In  ascertain- 
ing the  damages  to  be  assessed  against  each 
of  the  tort  feasors;  and  this  court  would  be 
slow  to  Interfere  with  verdicts  supposed  to  be 
excessive. 

The  declarations  In  these  cases  present  two 
dlsttnct  causes  of  action  against  two  dlatlnet 
defendants,  caused  by  conduct  while  acting 
wtthont  concert  of  action,  or  the  presence  of 
a  common  interest  or  purpose,  sought  to  be 
redressed  in  one  action,  and  are  clearly  snh- 
Jeet  to  the  objection  urged  a^lnst  them. 

The  defendants  are  only  liable  tor  the 
proportion  of  the  dami^^es  contributed  and 
done  by  tbem,  respectlvdy,  and  cannot  be 
toed  In  one  action  for  the  aggregate  Injuries 
snstained  by  the  respective  plaintiffs. 

The  Judgment  of  the  trial  judge  snatalnlng 
the  demurrers  and  dfsmlssing  tbo  ndts  ll  cf- 
Arined*  with  costs. 


BAST  TBNNESSEE  &  W.  N.  a  R.  GO. 
LINDAMOOD. 

(Sopmxu  Ooart  of  Tennessee.   Nov.  14.  1808.) 

MASTBR  AND  BBRVANT— DBFBCTtVS  APPLIAN- 
CES —  PRKSUUPTION  OF  UASTER'8  NEGLI- 
QENCB— CONPORMITT  OP  PROOF  TO  PLEAD- 
mo-NATURE  OF  DBFOOT— ADUIBSIBIUTT  OF 
BXPERT  EVIDBNCB-INSTBUCTIGNS. 

1,  The  evidence  in  snpport  of  an  action  Iv  a 
•srvant  for  Injuries  most  conform  to  the  spe- 
cific acts  of  negligence  alleged. 

2.  No  tneaamption  of  the  master's  negligence 
arises  from  the  mere  fact  of  tbe  servant  s  in- 
Jm^  by  an  apidiance  latently  defective. 

8.  Where  there  Is  no  evidence  to  show  the 
natoze  of  the  defect  in  a  brake,  which  caused 
It  to  lurch  forward  while  being  set,  thereby  oc- 
casioning a  brakeman'fl  injury,  expert  evidence 
that  certain  enumerated  defects  would  occasion 
such  a  lurch  is  InadmlBeible. 

4.  A  brakeman  sniny  for  Injories  alleged  that 
tke  brake  he  was  tcymg  to  ast  was  defective, 

8«s  Wmtm  sad  awrsat,  vol.  S«,  C«nt  Dls.  | 


In  that  the  Iwake  chain  was  too  long,  and.  in  a 
second  count,  that  the  deadwood  in  the  car  pro- 
jected against  the  brake  rod  and  erebott  so  as 
to  prevent  it  from  turning  freely.  His  proof 
Bhowed  that  when  he  attempted  to  set  the  brake 
It  gave  a  snddea  jerk  or  Imrch  forward,  which 
loosened  his  hold  on  It  so  that  he  fell,  but 
there  was  no  evidence  as  to  the  nature  of  tbe 
defect  occasioning  the  lurch.  Tbe  defendant 
rallro&d  company  requested  instmctions  that. 
If  tbe  jnty  were  not  able  to  determine  which 
of  the  two  detects  alleged  cansed  tbe  injury, 
plaintiff  could  not  recover;  that  it  was  pre- 
sumed that  the  company  had  provided  suitable 
appliances  and  bept  them  In  proper  condition, 
the  burden  being  on  plaintiff  to  show  the  con- 
tract; and  that  it  was  presumed  that^  If  the 
car  was  in  good  repair  before  the  accident,  it 
continued  in  like  good  condition  to  the  time  of 
the  accident,  the  burden  being  on  plaintiff  to 
show  the  contrary.  BeU,  that  the  refusal  of 
these  requests  was  error,  though  tbe  court  gave 
some  general  rules,  correct  in  themselves,  but 
embodied  In  a  diarge  whldi  embraced  much 
other  matter. 

Appeal  from  Circuit  Court,  Waahlngton 
County;  C  J.  St  Jtim,  Special  Judge. 

Action  by  Walter  0.  Llndamood  agatnst 
tbe  Eait  Tennessee  ft  Western  North  Caro- 
lina Railroad  Company.  Judgment  for  plaln- 
tur,  and  defendant  appeals.  Reversed. 

Tipton  &  Miller  and  Eb*fcpatrfck,  Williams 
ft  Bowman,  for  appellant.  Robert  Barrow 
and  Isaac  Harr,  for  appellee^ 


BBABB,  0.  J.  This  is  the  second  time  this 
case  has  been  before  this  court  At  the  Sep- 
tember term,  l»Ol^  it  was  reversed  because 
of  the  admission  of  Incompetent  testimony. 
The  opinion  of  the  ootirt  on  that  reversal  will 
be  found  In  109  Tenn.  407,  74  S.  W.  112.  Up- 
on Its  remand,  another  trial  was  bad,  result- 
ing In  a  verdict  and  judgment  for  g5,000 
against  the  railroad  cnnpany;  and  it  baa  ap- 
pealed, and  assigned  errors  upon  tbe  aeUoa 
of  the  trial  judge 

The  defendant  in  error  was  a  brakeman  in 
the  service  of  plaintiff  In  error,  and  while  dte- 
charglng  bis  duty  as  such  be  received  the  In- 
Jury,  to  recover  damage  for  which  this  suit 
was  brought  Tbe  declaration  contains  two 
counts.  In  the  first  of  these  it  Is  alleged  that 
while  engaged  in  this  service  be  was  thrown 
from  tbe  top  of  a  freight  or  box  car  In  mo- 
tion, and  thereby  received  the  Injnry  com- 
plained of,  and  that  bis  fall  was  caused  by 
the  negligence  of  his  employer  In  having 
In  use  upon  this  car  a  brake  which  was  out 
of  repair  and  dangorons,  in  that  the  brake 
chain  was  too  long,  and,  by  reason  of  this  de- 
fect, when  attempting  to  apply  tbe  brake  he 
fell  from  the  car,  and  was  run  over  by  it. 

The  second  count  averred  that  the  fall  and 
Injury  as  alleged  In  the  first  count  were  at- 
trlbnteble  to  the  n^llgence  of  tbe  master 
iQ  using  a  freight  car  with  a  brake  which 
was  defective.  In  that  the  deadwood  In  the 
car  projected  against  or  so  close  to  the  brake 
rod  and  the  eyebolt  of  the  brake  rod  as  to 
preveBi  it  from  turning  freely,  and.  In  conse- 
qnence  of  thia,  wben  attaI^)tl^g  to  apply  tbe 


Digitized  by 


Google 


too 


78  SOnXUWESTBBN  SBPOBTBB. 


(lenn. 


brake,  defendant  In  eaov  fell  and  was  Injur- 
ed. 

It  wJU  tliiiB  tw  seen  tliat  the  plalnUff  be- 
low presented  by  hia  declaration  two  thewles 
upon  which  he  sought  to  recover:  Blrst  that 
the  brake  <dialn  was  too  long;  and,  second, 
that  tbe  eyebolt  of  the  brake  rod  robbed 
against  the  deadwood,  and  that  one  or  both 
of  tbeae  conditions  occatI<nied  his  Injury,  and 
that  the  negligence  ot  Uie  master  In  pomlt- 
tlng  the  existence  of  one  or  both  of  these  de- 
Cectlye  conditions  was  actionable,  so  far  as  he 
was  concerned.  The  record  shows  that  the 
plaintiff  In  error  was  operating  a  narrow- 
gange  railroad  a  line  some  82  miles  long, 
running  from  Johnson  City,  In  this  state,  to 
its  terminus,  near  tbe  bomidary  of  North 
GaroUnBi  and  owned  and  was  using  on  this 
line  10  or  12  Crelght  at  box  cars.  It  also 
shows  that  tbe  defendant  In  arat  had  been 
for  several  years  engaged  In  the  shops  of 
the  company,  repairing  and  building  such 
cars.  Abont  six  monttis,  howerar,  before  the 
occmrence  of  the  accident,  he  was  employed 
by  this  company  as  brakeman;  and,  as  baa 
been  already  stated,  it  waa  white  acting  In 
this  capacity  he  receired  Us  injury. 

His  account  of  tbe  accident  Is  that  under 
tbe  dhrectton  of  bis  snpolor,  he  mounted  a 
freight  car,  which  had  been  kicl»d  on  a  side 
track,  for  the  purpose  of  stopping  It;  and,  to 
do  this,  he  took  hold  of  the  wheel  at  the  top 
of  the  brake  staff,  and  was  pulling  It  around 
with  all  his  force,  when  the  brake  gare  **a 
sudden  jerk  or  lurch,"  loosoilng  his  hold  on 
the  wheel,  so  that,  losing  his  balance,  he  fell 
from  tbe  car.  which  was  still  in  motltm,  and 
was  run  over  by  It  He  does  not  nndertekc 
to  say  what  was  the  cause  of  thte  jerk  or 
lurch,  as  he  did  not  examine  the  car  or  brake 
staff  ^ther  before,  at  the  time  of.  or  after 
tb»  accident  nor  did  any  one  else  make  such 
examination.  So  far  as  his  testimony,  or 
that  of  the  other  witnesses  Introduced  by 
hfau,  was  concerned,  tiie  coort  and  jury  were 
left  In  the  dark  as  to  what  occasioned  tt  No 
witness  undertook  to  state  afflrmatlvely  that 
tbe  accident  resalted  from  either  of  the  con- 
ditions charged  as  negligence  In  the  declara- 
tion, or.  In  fact  from  any  other  defect  in  the 
brake  or  Its  connections.  The  record  Is  all«it 
upon  this  very  essential  question,  unless  in- 
formation is  to  be  found  in  certain  testimony, 
the  competency,  of  whidi  will  be  hereafter 
considered. 

Before  coming  to  the  examination  of  the 
aaalgnment  of  error  that  calls  In  question  tbe 
admission  of  this  testimony,  there  are  certain 
well-established  principles  controlling  such  a 
case  as  the  present  which  it  Is  proper  to 
state: 

In  the  first  place.  It  Is  well  settled  that  the 
evidence  of  tbe  plalntffl  must  conform  to  the 
specific  acts  of  negligence  alleged  in  the  dec- 
laration. Bw  T.  Coal  Co.  T.  Daniel,  100  Tenn. 
72,  42  S.  W.  1062.  In  tbe  second  place,  as 
between  tbe  employer  and  employ^,  there  Is 
no  presumption  of  negligence  m  the  part  of 


the  former  in  tumlshlnf  appUancM  to  the 
latter,  arkdng  from  the  Injmy  itself.  Mr. 
Wood,  In  hlfl  work  on  tbe  Law  of  Master  and 
Servant  I  868.  says:  "From  the  mwe  fact 
that  an  liDjury  results  to  a  servaot  from  a 
latent  defect  In  machinery  or  ap^Ianca  of 
the  business,  no  presumption  of  negllgmce 
on  the  master's  part  la  raise d>.  There  must 
be  evidence  of  neglect  connecting  him  wKh 
the  bijury.  •  •  •  The  mere  fact  that 
the  machinery  proves  detective,  and  that  the 
injury  resulte  therefrom,  does  not  fix  the  mas- 
ter's liability.  Prima  fade,  it  is  presumed 
that  the  master  has  discharged  his  doty  to 
the  servant  and  that  he  was  not  at  fault 
Therefore  the  servant  must  overcome  this 
preanmptlon  by  proof  of  ftiult  on  the  master's 
part  either  1^  showing  that  he  knew  or 
ought  to  have  known  of  the  defecte  ooniplaln- 
ed  of.  ■  *  *  The  burden  of  provli^  negli- 
gence on  the  [Mirt  of  the  master  is  upon  tbe 
servant;  and  he  is  bound  to  show  that  tbe 
injury  arose  from  defects  known  to  the  mas- 
ter, or  which  he  would  have  known  by  tlw 
exorcise  of  ordinary  care,  or  that  he  has  fell- 
ed to  observe  precautions  essential  to  the  pro- 
tection of  the  servant  which  ordinary  pru- 
dence would  have  suggested." 

Again,  at  section  882,  the  same  aiUbor 
says:  "The  servant  seeking  recovery  for  an 
Injury  takes  the  burden  upon  himself  of  es- 
tablishing negllgrace  on  the  part  of  the  mas- 
ter, and  due  care  on  his  own  part  And  h« 
is  met  by  two  presumptions,  ,both  of  wbldi 
he  must  overcome  to  order  to  entitle  him  to 
recovery:  First  that  the  masker  has  dis- 
charged his  ifnty  to  blm,  by  providing  snito- 
ble  instrumentalities  tot  Ms  buslnesa,  and  In 
keeping  them  to  condl116n;  and  this  Involves 
proof  of  something  more  than  the  mere  tact 
that  the  injury  resulted  from  a  defect  to  tbe 
machinery.  It  Imposes  upon  blm  the  burden 
of  showing  that  the  master  had  notice  of  tbe 
defect  or,  In  the  exercise  of  that  ordinary 
care  which  he  Is  bound  to  observe,  he  would 
have  known  It  When  this  Is  established  he 
la  met  by  another  presumption,  the  force  of 
which  must  be  overcome  by  blm,  and  that  Is 
that  he  assumed  all  the  usual  and  ordinary 
hazards." 

This  rule  reste  In  part  on  the  ground  that 
one  charging  negligence  as  tbe  gravamen  of 
his  action  must  prove  It  (The  Nitroglycerin 
Case.  15  Walt.  624,  21  L.  Eld.  206),  and  in  part 
upon  the  isresumptlon  of  law,  which,  In  ab- 
sence of  all  evidence  to  tiie  contrary.  Is  In 
favor  of  the  performance  of  duty  (Polk  v. 
Klrtland,  66  Tenn.  292).  In  one  form  or  an- 
other It  has  l>een  applied  by  this  court  In  K. 
R.  V.  Gurley,  80  Tenn.  46,  and  B.  Co.  v.  Duf- 
fletd.  80  Train.  63,  47  Am.  Hep.  319.  and  R. 
R.  V.  Stewart  81  Tenn.  482,  and  to  other 
cases. 

Mere  conjectnral  testimony  will  not  l>e  suf- 
ficient to  meet  and  overcome  these  presump- 
tions. In  Sack  v.  Dolese,  187  III.  129,  27  N. 
E.  ffi!,  the  rule  was  applied  to  facts  somewhat 
slmlhir  to  thme  of  the  present  case^  In  ttiat^ 
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ftu  employ^  attempted  to  stop  a  loaded  car 
by  the  tue  of  the  brake,  when  It  kayo  way, 
and  he  was  thrown  to  the  gronnd.  suetalning 
severe  Injuries.  As  to  the  accident  bis  tea- 
timony  was  as  follows:  "The  car  was  stlU 
In  the  act  of  nmnlog  slowly.  I  was  holding 
with  all  my  strength  the  brake  to  stop  the 
car.  Then  I  got  a  sort  of  push  from  the 
brake.  It  swnng  me  about,  and  I  fell  down, 
and  the  car  ran  over  me.  That  Is  all.  The 
brake  threw  me  down,  around.  I  was  taking 
bold  of  It  with  my  might,  and  with  all  my 
strength.  That  is  why  It  threw  me.  Some- 
thing loosened  on  the  chain  below.  The 
wheel  In  my  hand  turned.  The  chain  gave 
way  that  la  on  the  handle  below  on  the 
brake." 

The  above  Is  the  sum  of  the  testimony 
upon  which  a  recovery  was  sought.  There 
was  no  evidence  as  to  what.  If  any,  defect 
was  In  the  brake  chain;  and  there  was  none 
that  the  platntUf  was  injured  by  reason  of 
lack  of  skill  In  performing  the  work.  His 
Injury,  said  the  court,  "was  clearly  due  to  the 
breaking—and  from  no  fault  of  his— of  the 
•appliance  which  he  was  handling.  There- 
fore the  only  const  of  his  declaration  which 
the  evidence  would  fit  is  the  one  charging  the 
failure  on  the  part  of  the  appellees  to  fur- 
nish, in  and  about  the  work  which  the  appe- 
lant was  directed  to  do,  proper  cars,  and  suit- 
able appliances  and  brakes  for  stopping  and 
operating  the  same,  and  keep  them  in  proper 
repair;  and,  by  reason  of  the  carelessness 
and  negligence  of  appellees  in  that  regard, 
plaintiff  was  Injured." 

The  trial  Judge,  at  the  close  of  the  plain- 
tiff's evldenra,  had  Instructed  the  Jury  te  And 
the  defendants  not  guilty,  and  It  was  Insist- 
ed In  the  Supreme  Court  ttiat.thls  was  error. 
Ttiat  court,  in  disposing  of  this  contention, 
said:  "There  was  no  evl^nce  Introduced  or 
offered  by  plaintiff  to  show  that  the  brake 
of  this  car  was  Improperly  constructed,  or  In 
what  the  defect  In  It  consisted.  The  plain- 
tiff's right  to  recover  depends  upon  the  proof 
of  injurious  negligence  by  defendant.  He  al- 
leged snch  negligence  In  bis  declaration,  and 
the  burden  was  on  him  to  prove  It  Proving 
that  the  brake  chain  parted,  or  that  some- 
thing gave  out  80  that  the  brake  wheel  sud- 
denly turned  with  him  and  threw  him  from 
the  car,,  does  not  show,  that  appellees  were 
guilty  of  negligence."  One  of  the  questions 
for  the  plaintiff  to  answer,  by  satisfactory 
evidence  to  the  Jury,  said  the  court  was, 
"Why  did  the  brake  chain  part?' 

There  was  one  fact  proven  In  that  case 
which  Is  not  shown  In  the  presrait  and  that 
is,  there  had  been  no  inspection  of  the  cars 
on  which  the  defective  brake  was;  and  the 
insistence,  among  others,  was  that  fbe  failure 
to  inspect  was  negligence  which  of  itself  en- 
titled the  plaintiff  to  recover.  In  other  words, 
the  contention  was  that  foUure  to  lnq>ect 
threw  on  the  appellees  the  burden  of  show- 
ing the  brake  apparatus  was  properly  ccm* 
ttrncted,  and  that  there  was  no  defect  in  it 


that  an  inspection  would  have  disclosed.  To 
this,  however,  the  court  replied  In  these 
words:  "This  Imposes  the  burden  on  the 
wrong  party,  and  compels  the  defendant  to 
prove  that  the  injury  did  not  result  from  his 
n^ligence.  The  proposition  goes  upon  an 
unwarrantable  assumption,  to  wit  that  the 
Inspection  would  have  disclosed  the  defective 
condition  of  the  brake.  That  Is  an  affirmative 
proposition  to  be  shown  by  the  evidence,  and 
the  burden  of  proving  It  rests  upon  him  who 
asserts  it  If  plaintiff  had  shown  that  the 
fault  in  the  brake  was  In  fact  known  to  ap- 
pellees' brakeman  or  car  Inspector,  but  un- 
known to  himself,  he  would  have  made  out 
his  case;  and  so,  too,  he  would  hare  made  his 
case,  had  he  shown  that  the  defect  was  of 
snch  a  nature  that  it  would  have  been  known 
to  them  if  they  had  exercised  due  care.  No 
defect  is  latent  which  an  Inspection  will  dis- 
close; hence  appellees  would  be  charged  with 
knowing  what  an  Inspection  would  inform 
them.  But  before  a  court  and  Jury  can  say 
that  their  negligence  to  ln^>ect  the  ear  was 
the  cause  of  plaintiff's  Injury,  it  must  be 
shown  by  the  evidence  that  the  fault  or  de- 
fect in  the  appliance  was  one  which  a  proper 
Inspection  would  have  made  known  to  them." 
That  court  held  that  there  was  no  error  in 
the  Instruction  of  the  trial  judge  to  the  Jury 
to  return  a  verdict  of  not  guilty. 

We  have  quoted  from  tblf;  oplulon  at  such 
length  because  of  the  soundness  of  Its  reason- 
ing, and  the  abundant  citation  of  authority 
made  by  the  court  to  sustain  Its  conclusions. 
Among  the  anthorltleB  cited  in  support  of  its 
holding  by  that  court  and  more  or  lees  In 
point  In  the  present  case,  are  Morrison  v. 
Phillips,  44  Wis.  406,  28  Am.  Rep.  S99;  Ballon 
V.  Railway  Co.,  54  Wis.  267,  11  N.  W.  560, 
41  Am.  Rep.  31;  Ladd  v.  R.  Co.,  119  Mass. 
412,  20  Am.  Rep.  331;  Duffy  v.  Upton,  118 
Mass.  644;  Le  Barron  v.  Ferry  Co.,  11  Allen, 
312,  87  Am.  Dec.  717;  De  Oraffe  t.  S.  Co., 
76  N.  y.  125. 

In  Soderman  v.  Kemp,  146  N.  Y.  427,  40  N. 
E.  212,  it  was  held  that,  where  a  servant  un- 
dertakes to  recover  against  his  master  for 
an  Injury  resulting  from  alleged  negligence 
in  the  furnishing  of  appliances,  It  must  be 
shown  affirmatively  that  such  negligence  ex- 
isted; that  a  recov^  could  not  be  rested 
upon  a  mere  Inference  of  some  neglect  on  the 
part  of  the  master.  To  the  same  effect  are 
Hughes  V.  C,  N.  O.  &  T.  P.  R.  Co.,  91  Ky. 
528,  16  S.  W.  275;  DIngley  v.  Star  Kolttlng 
Co.,  184  N.  T.  562,  82  S.  W.  85;  U  &  N.  R. 
Go.  V.  BInlon,  98  AJa.  570^  U  South.  619; 
and  many  other  cases. 

But  it  is  Insisted  the  case  of  the  plaintiff* 
below  was  made  out  upon  certain  testimony 
admitted  over  the  objection  of  the  defendant, 
and  which  it  is  now  Insisted  was  incompe- 
tent. The  testimony  In  question  Is  that 
which  was  referred  to  In  a  previous  part  of 
this  opinion,  and  will  now  be  considered. 

M.  Lindamood  was  the  father  of  the  de- 
fendant In  wror,  and  was  at  the  time,  and 
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had  been  for  many  years,  the  master  me- 
clianlc  of  this  railroad  company,  having 
charge  of  its  repair  shop.  He  was  intro- 
duced by  the  defendant  in  error  as  a  witness. 
While  It  Is  necessarily  Inferable  from  his 
testimony  that  the  car  upon  which  the  de- 
fendant In  error  was  at  the  time  of  the  acci- 
dent had  been  in  the  shop  for  repairs,  and  un- 
der his  control,  yet  he  could  not  fix  the  date 
when  it  was  there;  nor  did  be  then  or  at  any 
time  discover  any  Infirmity  in  the  brake  staff 
or  any  of  its  connections.  He  made  no  ex- 
amination after  the  accident  occurred  to  as- 
certain whether  there  was  any  snch  Infirm- 
ity. This  might  easily  have  been  done,  and 
the  question  put  at  rest  as  to  whether  either 
of  the  conditions  charged  In  the  declaration 
existed,  but  It  was  not  done.  It  Is  also  fairly 
inferable  from  this  record  that  no  complaint 
had  ever  been  made  of  the  working  of  this 
brake  staff.  From  the  amount  of  work  that 
this  road  did  with  the  limited  number  of  cars 
at  its  command,  we  think  there  can  be  no 
doubt  hut  that  this  car  was  In  weekly  use, 
if  not  oftener.  The  brake  staff  had  been 
there  for  at  least  17  years.  How  long  the 
chain  and  eyebolt  had  been  used  la  not 
shown,  bat  the  deadwood  against  which  It  is 
claimed  that  the  eyebolt  rubbed  had  Ijeen 
underneath  the  car  for  at  least  6  or  7  years; 
and  yet  so  far  as  this  record  discloses,  no 
difficult  In  the  working  of  this  brake  staff 
had  ever  been  discovered.  It  would  seem, 
therefore,  that  whatever  occasioned  the  \VLt6h 
or  jerk  that  precipitated  the  defendant  in  er- 
ror from  that  car  was  sudden  and  unexpect- 
ed. In  this  connection,  and  for  the  purpose 
of  supplying  the  lack  of  afBrmatlTe  evidence, 
the  effort  was  made  to  establish  the  fact  of 
negligence  from  mere  Inferences,  rather  than 
from  proven  facts.  To  make  good  this  claim 
of  n^Ilgence,  the  testimony  lu  question  was 
introduced.  The  question  put  to  Llndamood, 
and  the  answers  given  by  blm,  are  as  fol- 
lows: "Q.  Describe  how  the  brake  operates 
when  it  Is  pat  on— how  it  stops  a  car?  A. 
Tbis  chain  [the  brake  chain]  is  connected 
with  the  rod  of  the  lever— a  fioatlng  lever  Is 
connected  with  an  eyebolt  In  the  brake  staff. 
Then  we  turn  the  brake  staff,  and  it  works 
the  chain,  and  winds  it  up  around  the  staff, 
and  pulls  the  lever  forward,'  and  brings  the 
rod  In  there,  and  that  presses  the  brake 
apart.  You  wind  on  that,  and  it  catches  by 
the  dog  In  the  ratchet  wheel.  Q.  The  dog  is 
a  piece  of  iron  that  goes  in  the  notches  of 
the  wheel  to  hold  it?  A.  Xes,  sir.  Q.  Where 
does  the  brakeman  stand  to  use  that?  A.  On 
this  Mttle  boavd  called  the  *ratehet  board,'  on 
'a  box  car.  Q.  How  should  that  brake  turn 
when  in  proper  condition?  A.  Free  of  any 
obstruction,  and  to  the  right  Q.  When  a 
brake  works  freely.  Is  there  any  lurching  or 
jerking  forward  suddenly  when  put  on?  A. 
No;  it  works  smooth  and  even.  Q.  Until  the 
brake  Is  on  tight?  A.  Tes,  sir,  until  it  Is  on 
wltii  tlie  tenstoiir-wlth  all  the  tension  yon 
can  pnt  It  on.  Q.  Ton  may  state  to  the  IU17 


what  would  cause,  or  conld  cause,  a  brake  to 
lurch  forward  suddenly  when  being  put  on? 
A.  The  way  our  brakes  are  constructed,  I 
cannot  conceive  of  anything,  unless  a  chain 
should  break  loose,  or  rod  break,  or  a  chain 
might  wind  up  on  Itself,  or  there  might  be  an 
otMtructiott  to  the  eyebolt  Q.  What  could 
the  eyebolt  catch  against?  A.  It  could  catch 
against  the  deadwood  timber.  Q.  What 
would  be  the  effect  if  it  should?  A.  It  would 
cause  an  obstruction,  and  stop  the  winding 
of  the  chain  around  the  brake  staft  Q. 
Suppose  the  brakranan  should  still  put  his 
weight  agalnart  It?  A.  It  might  possibly  free 
Itself  and  give  a  lurch  forward.  Q.  What 
would  be  the  effect  if  the  chain  were  too 
long,  and  would  reach  up  and  slip  off?  A. 
It  would  lurch  forward,  and  have  the  same 
effect  as  any  other  obstruction  ttut  would 
keep  it  from  turning." 

One  J.  M.  Smith  was  also  Introduced  as 
a  witness  by  the  defendant  in  error.  He 
knew  nothing  of  the  car  or  its  condition,  but 
undertook  to  testify  as  an  expert  In  de- 
scribing the  operation  of  the  brake  staff 
when  used  to  control  the  movement  of  the 
car,  he  said:  "If  it  [the  brake  chain]  goes 
two-thirds  of  the  way  [around  the  brake 
chain]  before  taking  effect  on  the  wheels,  it 
la  a  pretty  good  brake;  and  if  it  goes  far 
enough  to  double  up,  and  the  chain  wrap  over 
the  top.  it  Is  a  little  bit  dangerous.  Q.  Why 
is  that?  A.  It  might  sUp  off.  Q.  What  ef- 
fect would  that  have  on  the  brake  wheel? 
A.  It  would  fly  around  quick.  Q.  In  what 
direction?  A.  The  way  yon  were  putting  the 
brake  on.  Q.  Would  a  brake  in  proper  con- 
dltloB  lurch  forward  that  way.  as  from  the 
chain,  slipping  off?  A.  I  do  not  think  so— 
hardly  ever.  Q.  What  other  way  would  ac- 
count for  the  brake  suddenly  going  forward 
when  the  brake  was  being  pnt  on?  A.  If  the 
brake  shaft  were  crooked,  it  might  slip 
around  there  and  fall  off.  It  might  come 
around  easy  part  of  the  way,  and  get  tighter. 
Q.  Look  at  this  model,  and  see  if  the  brake 
staff  should  bind  In  taming  against  the  dead- 
wood,  and  should  go  under  It  what  would  be 
the  effect?  A.  It  might  catch,  if  it  were  too 
high.  Some  time  they  get  turned  and  catch 
a  little,  but  It  does  not  amount  to  much;  but, 
if  it  were  too  high,  it  might  rub  and  slip 
loose.  Q.  And  cause  the  same  kind  of  mo-' 
tion?  A,  Tes.  sir.  Q.  Would  a  brake  In 
good  state  of  repair  lurch  forward  when  the 
brakeman  is  putting  It  on?  A.  No,  sir."  One 
Thomas  Brummitt  waa  examined  as  an  ex- 
pert and  gave  the  same  kind  of  testimony. 

Going  into  the  field  of  surmise,  we  can  see 
no  reason  why  these  witnesses  did  not  con- 
jecture, as  additional  causes  of  the  lurch  or 
jerk,  that  the  wheel  itself  had  given  away 
under  the  strain,  or  that  the  eyebolt  Itad  sep- 
arated from  either  the  brake  staff  or  brake 
chain,  or  the  latter  from  the  floating  lever,  or 
It  from  the  beam,  or  other  defects  which 
might  as  well  account  tor  this  nneq>ected 
movement 
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It  may  be,  If  the  plaintier  below  had  shown 
by  afflrmatlve  evidence  that  the  eyebolt  of 
thla  brake  etafl  did  rub  tightly  against  the 
deadwood,  or  that  the  brate  chain  was  bo 
long  as  to  double  npon  Itself  when  the  stall 
was  tamed,  expert  testimony  tending  to  show 
that  In  one  case  the  eyebolt  releasing  Itself 
from  the  obstruction  occasioned  by  the  pres- 
sure against  the  deadwood,  or  in  the  other  the 
slipping  of  the  chain  where  it  had  doubled 
itself  in  winding,  wpuld  be  likely  to  pro- 
duce a  inrch  or  a  Jerk,  might  have  been  com- 
petent. Bnt  in  the  absence  of  such  evidence, 
could  snch  testimony,  pnrely  speculative  in 
its  character,  be  introdnced?  From  the  mere 
fact  that  the  lurch  or  jerk  was  experienced 
in  tnmlng  the  brake  staff,  was  it  competent 
to  show  that  this  mls^t  have  been  occasioned 
by  either  of  the  conditions  referred  to  above? 
As  we  have  already  seen,  the  plalntlCT,  in  or- 
der to  maintain  this  action,  was  bound  to 
overcome  the  presumption  which  the  law  In- 
dnlgea  in  favor  of  the  employer;  and  cer- 
tainly, in  the  absence  of  all  affirmative  proof 
to  meet  those  prestunptlons.  It  cannot  be 
competent  for  him  to  rely  upon  a  mere  In- 
ference, drawn  itself  from  a  presumption. 
For  iUnstratlon,  in  the  presmt  case  these 
witnesses  are  permitted  to  say  that  they  pre- 
sume a  defect  In  the  brake  staff,  because  In 
its  turning  It  lurdied  and  jerked;  and  on  this 
presumption  they  then  infer  that  It  would 
not  have  done  so,  save  for  the  existence  of 
one  of  the  defects  alleged  In  the  declaration, 
or  some  other  defect  Inferences  may  be 
drawn  from  established  fiacts,  but  never  from 
mere  presumptions.  2  Whart  Ev.  S  1226. 
As  said  by  the  Snpreme  Court  of  the  United 
States  In  U.  8.  v.  Boss,  92  IT.  B.  281,  23  L. 
Ed.  707,  these  were  "Inferences  from  Infer- 
ences—presumptions  resting  on  the  basis  of 
another  presumption.  Such  a  mode  of  arrlv* 
lug  at  a  conclusion  of  fact  is  generally,  If  not 
nuiversally,  inadmissible.  •  •  •  The  law 
requires  an  open,  visible  connection  between 
the  principal  and  evidentiary  facts  and  jlie 
deduction  from  them,  and  does  not  permit  a 
dedalon  to  be  made  on  remote  inferences." 

In  line  with  this,  the  Supreme  Court  of 
California,  in  Cosgrove  v.  Pitman,  103  Cal. 
268-278,  87  Pac.  283.  said:  "Unless  facts 
are  shown  from  which  negligence  may  be 
reasonably  inferred,  a  jury  should  never  be 
permitted  to  infer  arbitrarily  and  without 
evidence  that  there  was  n^llgence.  When 
a  fact  Is  established,  some  other  fact  may  be 
justly  inferred  tbnefrom;  but  when  a  plain- 
tiff, instead  of  presenting  a  fact  or  facts 
from  which  the  negligence  of  the  defendant 
may  be  reasonably  inferred,  gives  to  the 
jury  only  a  presumption  drawn  from  other 
facti^  the  Jury  are  not  to  be  allowed  to  Infer 
negligence  from  snch  pr«ramptlon.  The  In- 
ferences cannot  be  drawn  from  a  presump- 
tion,  but  must  be  founded  upon  some  fact 


legally  established."  To  like  effect  is  Doug- 
lass V.  Mitchell's  Elx'r,  35  Pa.  443.  If  it  be 
true,  therefore,  that  the  jury  would  not  be 
authorised  to  make  an  Inference  from  a  mere 
presumption,  certainly  It  was  not  competent 
for  a  witness  to  give  testimony  to  the  Jury 
which  embraces  the  same  vice.  Xenia  Bank 
r.  Stewart,  114  U.  S.  281,  6  Sup.  Ct  845,  29 
L.  Ed.  101.  See  many  cases  lUnstratlng  this 
rule  cited  In  Boss's  Notes  to  U.  S.  t.  Boss* 
supra. 

We  think  the  testimony  was  incompetent, 
and  should  have  been  excluded  by  the  cir- 
cuit judge. 

We  also  think  that  the  circuit  Judge  was 
In  error  In  declining  the  following  requeste 
submitted  by  the  plaintiff  In  error:  Bequest 
6:  "If  you  are  not  able  to  determine  wheth- 
er accident  was  caused  by  a  chain  being  too 
long,  and  wrapping  and  slipping  off  Itself, 
or  whether  It  was  caused  by  the  rubbing  of 
the  eyebolt  or  nut  on  the  deadwood,  and  Its 
sudden  rdease  therefrom,  then  I  charge  you 
that  the  plaintiff  cannot  recover  on  either 
of  the  two  counts  of  his  declaration."  Re- 
quest 7:  'In  an  action  for  Injuries  claimed 
to  have  been  sustained  on  account  of  de- 
fective appliances,  it  Is  presumed  that  the 
master  has  discharged  his  duty  to  the  em- 
ploye Walter  Llndamood  by  providing  suit- 
able appliances,  and  by  keeping  them  in 
proper  condition;  and  the  burden  is  on  the 
plaintiff  to  show  the  contrary."  Request  8: 
"The  law  furnishes  a  fttrth^  presumption 
that,  if  the  car  was  in  good  repair  at  a  date 
prior  to  the  accident.  It  continued  to  remain 
in  a  like  good  condition  until  the  acddent 
occurred.  The  burden  Is  on  the  plalntitt  to 
show  that  the  contrary  Is  true." 

While  it  Is  tme  that  the  <drcnit  judge  gave 
in  his  charge  to  the  jury  some  general  rules 
applicable  In  such  a  case  as  the  present, 
which  were  correct,  yet,  in  view  of  the  evi- 
dence up(m  which  the  plaintiff  rested  his 
right  to  recovery,  we  think  the  defendant  he- 
low  had  a  right  to  have  applied  for  the 
guidance  of  the  Jury,  In  clear  and  explicit 
terms,  the  rules  of  the  law  invoked  by  It 
in  Ito  special  requests  to  the  facts  of  the 
case.  Thus  given,  they  would  have  afforded 
a  safer  guide  than  general  rules  embodied  In 
a  charge  which  embraces  much  else. 

The  assignments  of  error  upon  the  action 
of  the  court  with  regard  to  the  rule  at  estop- 
pel invoked  by  the  plaintiff  In  error  upon 
pleading,  as  well  as  In  the  trial  Judge's  de- 
clining to  require  a  bill  of  particulars  from 
the  plaintiff  below,  are  overruled.  Other  as- 
signments of  error  predicated  upon  the  Idea 
that  the  testimony  which  we  have  said  should 
not  have  been  admitted  was  competent  be- 
come by  our  ruling  of  no  Importance,  and 
therefore  need  not  be  ruled  on. 

But  for  the  errors  indicated  the  case  la  re- 
versed and  remanded. 
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BBAN  T.  ^NA  LITE  IMS.  CO. 
(Snpreme  Gonrt  of  Tennewee.   Sept.  26,  1003.) 

&CCIDKNT  INSURANCK— POLICY  PROVISIONS— 
REFUQNANCT. 

1.  Where  an  accident  policy  purported  to  In- 
■nre  complainant  tar  a  period  of  12  months 
from  noon  on  the  26th  dar  of  October,  1901,  a 
■ubseqaent  claase,  prorlding  that  the  policy  did 
not  coTer  anv  disaoilltr  from  any  disease  con- 
tracted withfo  15  days  from  noon  on  the  day 
the  ^licy  b4xe  dat^  was  repugnant  to  the  fltat 
proTision,  and  was  therefore  TOid. 

Appeal  fixrm  Gbancery  Court,  Hawklni 
Gonnt?;  Hugh  G.  Kyle,  Chancellor. 

Action  by  James  M.  Bean  agabist  the  ^tna 
Life  Insurance  Company.  From  a  Judgment 
In  fiiTW  of  defendant,  plaintiff  appeals.  Be> 
rerseiL 

Wolfe  A  Tarter,  for  appellant   Bmltli  ft 

Carawell,  for  appellee. 

NEIL.  J.  TblB  was  an  action  brought  in 
the  chancery  court  of  Hawkins  county  on  a 
policy  of  Insurance  which  contalned>  among 
other  things,  the  following  proTlsloDs: 

"JEtna  Life  Insurance  Co.,  of  Hartford. 
Conn.,  Special  Health  PoUcy;  We^ly  In- 
demnity, S5  00;  Premium,  ¥2.00. 

"In  consideration  of  the  warranties  made 
in  the  appIlcatioD  for  this  hieurance,  which 
is  hereby  referred  to  and  made  a  part  here- 
of, and  of  the  sum  of  $2.00,  does  bereby  In- 
sure James  M.  Bean,  of  the  town  of  St  Clair, 
County  of  Hawkins,  State  of  Tennessee,  un- 
der classification  preferred,  being  a  minister 
by  occupation,  for  the  term  of  twelve  months 
from  noon  of  the  25th  day  of  October,  1901. 

"Temporary  Disability:  In  the  sum  of  |5.- 
00  per  week,  against  loss  of  time  for  the  peri- 
od of  not  less  than  seven  days,  nor  more  than 
twenty  six  weeks,  during  which  he  shall,  In- 
dependently of  all  other  causes,  be  continu- 
ously and  wholly  disabled  and  prevented  by 
acute  meningitis,  anthrax,  appendicitis,  apo- 
plexy, aslatic  cholera,  brain  fever,  carbuncle, 
cerebro-spinal  meningitis,  chicken  pox,  dia- 
betes, diphtheria,  epilepsy,  erysipelas,  hydro- 
phobia, malignant  pustule,  measles,  mumps, 
peritonitis,  pleurisy,  pneumonia,  scarlet  fever, 
varioloid,  yellow  fever,  from  transacting  any 
and  all  kinds  of  business  pertaining  to  his 
occupation  above  stated." 

Then  follow  provisions  concerning  perma- 
nent disability,  which  need  not  be  qnotfd 
here. 

The  policy  then  contains  a  provision,  under 
the  form  of  a  condition,  that  the  insurance 
begins  and  ends  at  12  o'clock  noon;  another, 
"that  the  Insurance  does  not  cover  temporary 
or  permanent  disability  resulting  from  volun- 
tary or  unnecessary  exposure  to  contagion  or 
infection,  nor  from  any  disease  resulting  di- 
rectly or  immediately  from  the  use  of  Intox- 
icating liquors,  or  narcotics,  nor  from  any 
dlsonse  or  sickness  other  than  those  specified 
above,  nor  from  any  disease  or  slcknesa  for 
which  the  Insured  Is  not  regularly  treated  bj 


a  physician,  ner  from  any  disease  or  sickness 
resulting  from  a  surgical  operation,  er  com* 
tracted  during  war,  or  while  eogsged  In  mili- 
tary or  naval  service." 

Then  follows  this  proTlsltm:  "8.  Xbia  in- 
surance does  not  cover  disability,  temporary 
or  permanent  from  any  disease  If  contract- 
ed within  fifteen  days  from  noon  ot  the  date  of 
this  policy,"  etc.  The  policy  was  dated  Octo- 
ber 26.  1901. 

The  bill  alleges,  upon  the  subject  of  plain- 
tiff's illness,  that  on  November  2,  1902,  afta 
taking  out  the  Insurance,  "This  complainant 
took  down  sick  with  diabetes,  and  was  dis- 
abled by  reason  of  said  disease  from  pursn- 
Ing  his  regular  occupation  or  profession  as  a 
minister,  or  any  other  work  or  business,  for 
pleasure  or  for  profit  for  at  least  26  weeks, 
and  continued  In  a  weak  and  delicate  state  of 
health  on  into  the  following  summer."  For 
this  Illness  the  complainant  sues  and  claims 
yiSO,  that  Is,  for  26  weeks,  at  96  per  week- 
Numerous  defenses  were  made  by  the  de* 
murrer,  but  we  need  not  consider  any  of 
them,  except  in  so  far  as  they  raise  the  ques- 
tion that  the  complainant  could  not  recover 
because  he  contracted  the  disease  of  diabetes 
—one  of  the  diseases  insured  against— within 
16  days,  above  mentioned  In  Qie  last  quota- 
tion from  the  policy. 

Of  course.  If  this  clause  of  the  policy  la 
valid,  the  demurrer  most  be  sustained.  It  Is 
Insisted,  however,  that  It  Is  repugnant  to  a 
prior  clause  which  expresses  the  main  pur- 
pose of  the  contract  and  should  be  rejected. 

When  two  clauses  of  a  contract  are  In 
conflict,  the  first  governs  rather  than  the  last 
Wis.  Marine,  etc..  Bank  v.  Wilkin,  95  Wis. 
Ill,  09  N.  W.  354,  eo  Am.  St  Rep.  86,  citing 
Green  Bay,  ete.,  Company  v.  Hewett  55 
Wis.  96,  12  N.  W.  882,  42  Am.  Rep.  701;  Hbt- 
tnng  T.  Wltte,  69  Wis.  286,  18  N.  W.  175;  2 
Parsons  on  Contracts,  618.  In  the  case  refer* 
red  to,  the  court  says,  after  stating  the  prin- 
ciple: "This  is  based  on  a  very  long  and  well 
established  rule  ateted  by  Blackstone,  In  book 
2  of  his  Commentaries,  page  381:  'If  there 
be  two  clauses  so  totally  repugnant  that  they 
cannot  stand  together,  the  first  will  be  re- 
ceived, and  the  last  rejected.'  To  the  same 
effect  are  Chitty  on  Contracts  (11th  Am.  Ed.) 
128,  and  Straus  r.  Wanamakor,  176  Pa.  213, 
[84  Ati.  648j.  In  the  last  citation  the  con- 
tract contelned  a  distinct  guaranty  of  fifty 
per  cent  profit  on  a  transaction  between  the 
parties,  followed  by  a  clause,  the  literal  effect 
of  which  was  to  limit  or  partially  destroy 
such  guaranty.  The  court  said:  "The  obrl- 
ons  method  of  construing  such  a  contract  Is 
to  hold  that  the  parties  clearly  stated  their 
purpose  in  the  beginning,' "  See,  also,  au- 
thorities dted  in  a  note  to  the  above-mention- 
ed case  [60  Am.  St  Rep.  86].  In  this  note  it 
is  said  that  the  elementary  rule  above  stat- 
ed, that,  when  two  clauses  of  a  contract  are 
In  conflict  the  first  governs  rather  than  the 
last  may  not  always  apply  aa  wordetU  ml  ess 
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the  los^ment  Is  formally  and  syitematically 
drsTn,  a»  In  the  case  of  deeds,  -vrhlcb  are 
construed  by  tbe  same  rttlea  as  simple  con- 
tracts;  that.  In  cases  of  Instmments  Irregn-' 
larly  drawn,  It  Is  probably  more  In  conso- 
nance -with  authority  to  say  that  If  clansee  of 
a  coDtract  are  repugnant,  that  one  whidi 
expresses  tbe  chief  object  and  purpose  of  the 
contract  most  prevail,  while  clanses  contain- 
ing proTlslouB  subordinate  to  the  chief  object 
and  purpose  of  the  contract  most  glre  way. 

Further  dtecnsslng  the  sabject.  It  Is  said 
In  the  case  of  Wis.  Marine,  etc.,  Bank  t.  Wil- 
kin, snpra:  "The  law  Is  so  settled  on  the 
subject  that  It  cannot  be  contended  but  that, 
If  the  last  daose  of  the  contract  Is  so  repug- 
nant to  the  first  that  both  cannot  stand,  the 
first  must  be  taken  as  expressing  the  con- 
tract between  the  parties.  But  It  Is  contend- 
ed that  a  proviso  merely  limiting  a  prerlous 
clause  of  a  contract,  without  destroying  It,  Is 
not  void,  but  most  be  considered  as  Incorpo- 
rated into  and  forming  a  part  of  the  clause 
which  It  limits.  On  this,  Williams  t.  Hath- 
way,  6  Ch.  DiT.  M4,  is  dted,  and  to  that  may 
be  added  Chase  t.  Bradley,  26  Me.  SS8;  Jack- 
son V.  Ireland.  3  Wend.  99:  Bntterfleld  t. 
Cooper,  0  Cow.  481.  Indeed,  that  Is  elemen- 
tary. Wharton  on  Contracts,  f  878;  1  Addison 
on  Contracts,  186;  Story  on  Contracts.  |  810. 
'But,*  says  Judge  Story.  If  tbe  subsequent 
ftipnlation  of  the  contract  should  restrict 
what  was  distinctly  stated,  and  constitutes  a 
priudpal  Inducement  to  the  contract.  It  will 
be  of  no  effect.'  That  is  really  what  Is  decid- 
ed in  Williams  t.  Hathway,  6  Gh.  Div.  644. 
The  distinction.'  says  Jessel.  M.  R.,  'has  al- 
ways been  taken  between  a  proviso  which  Is 
repugnant  to  tbe  covenant  and  therefore  void, 
and  a  proviso  which  can  be  incorporated  Into 
the  covenant  and  be  consistent  with  it'  He 
limits  tbe  rule,  that  a  proviso  limiting  a  pre* 
vlous  covenant  may  stand  as  an  essential  part 
of  the  contract,  to  such  as  may  be  reaaon- 
ably  considered  as  Incorporated  Into  and 
forming  a  part  of  tbe  covenant,  hence  not 
repugnant  to  it.  That  Is  in  perfect  accord 
with  tbe  rule  laid  down  by  Jndlge  Story  to  tbe 
effect  that,  If  tbe  subsequent  clause  contra- 
dicts what  was  distinctly  stated,  and  con- 
stitutes a  principal  part  of  the  contract.  It 
has  no  effect  upon  It* " 

Now,  to  apply  tbe  principle  to  the  present 
case,  the  first  clause  of  tbe  contract  pur- 
ports to  Insnre  the  complainant  for  the  period 
of  12  months  from  noon  on  the  25th  day  of 
October,  1901.  The  objectionable  clause  cuts 
down  tbe  term  from  12  months  to  11^ 
months;  that  Is,  takes  off  16  days.  H&e 
U  dear  repugnancy,  which  no  sort  of  con- 
structlon  can  reconcile.  We  th^fore  bold 
that  this  clause  most  be  rejected,  and  that 
on  tbe  face  of  tbe  bill  the  complainant  Is  en- 
titled to  recover.  Tbe  decree  of  the  court 
of  chancery  appeals  boiding  otherwise  must 
therefore  be  reversed,  aud  tbe  cause  remand- 
ed to  the  chancery  court  of  Hawkins  county 
tor  farther  procMdlnga. 


CHATTANOGOA  MACHINBBT  CO.  v. 
HAROBATSS. 
(Snprsnw  Oourt  of  Tennessee.   Nov.  S8,  1908.) 

ACTION  FOR  DEATH  OF  EMPLOY*— DBPECTIVB 
BUBRT  WHBSL— EVIDBNCBM9UFFICIBNCY. 

1.  After  a  verdict  has  met  tbe  approval  of 
the  trial  jndge,  It  vrlll  not  be  reversed  on  ajf 
peal  if  there  Is  any  evidence  to  sustain  it 

2.  Evidence  in  an  action  for  the  death  of  an 
employ^,  caused  by  the  bursting  of  an  emery 
wheel,  c(HUBidered,  and  held  snfficient  to  show 
the  Dtllity  of  tbe  sonndlng  test  in  detenninlns 
defects  therein,  and  that  such  test  was  In  com- 
mon use,  and  that  defendant  was  negligent  In 
not  putting  Hko  whed  In  question  to  such  test. 

Appeal  from  Circuit  Court,  mmllton  Coun- 
ty; M.  M.  Alllaon,  Judge. 

Action  by  J.  A.  Hargraves,  administrator 
of  William  A.  Hargraves,  deceased,  against 
tbe  Chattanooga  Machinery  Company.  From 
a  Judgment  for  plaintiff,  defendant  api>ealB. 
Affirmed. 

Thomas  &  Th(Hnas  and  Head  &  Anderson, 
for  appelant  Fritcbaid  A  Oier,  for  lyvpel- 
lee. 

McALISTBR,  J.  J.  A.  Hargraves,  as  ad- 
ministrator of  his  deceased  son,  William  A. 
Hargraves,  brought  this  suit  against  tbe 
Chattanooga  Machinery  Company  to  recover 
damages  for  the  negligent  killing  of  bis  intes- 
tate. Tbe  camte  of  action,  as  outlined  in  the 
declaration,  la  that  tbe  defendant  company 
is  a  domestic  corporation  engaged  in  running 
a  machine  shop  In  tbe  city  (tf  Chattanooga. 
Plaintiff's  said  Intestate,  WlNlam  A.  Har-' 
graves,  was  a  young  physician,  and  bad  been 
pursuing  a  course  of  medical  studies  In  a 
college  in  Chattanooga.  During  vacation  in 
1901  said  Intestate  determined  to  seek  em- 
ployment of  some  kind,  and  spend  bis  vaca- 
tion in  earning  wages;  and,  to  this  end,  the 
defendant  company  employed  him  In  Its 
shops  as  a  helper.  Among  tbe  maclilnes  and 
appliances  operated  by  defendant  company 
In  its  shops  la  an  emery  wheel,  which  is  at- 
tached to  the  running  gear,  and  Is  operated 
by  the  steam  from  the  engine  and  boiler.  It 
revolves  with  great  rapidity,  and  is  used  for 
grinding,  smoothing,  and  polishing  metals 
and  other  substonces.  The  diameter  of  this 
wheel  was  16  Inches,  and  it  was  about  2^ 
inches  thick.  Tbe  deceased  went  to  work 
for  defendant  company  June  8,  1901,  and 
among  other  duties  assigned  him  was  that 
of  grinding  caattngs  at  tbe  emery  wheel.  It 
appears  that  on  tbe  16tb  of  August,  about 
noon,  a  new  10-lnch  emery  wheel  was  sub- 
stituted for  an  old  emery  wheel,  which  bad 
been  reduced,  by  a  process  of  abrasion,  from 
a  diameter  of  16  inches  to  a  diameter  of  8 
Inches.  It  appears  that  this  new  wheel  was 
used  by  different  employ^  during  the  re- 
mainder of  that  day,  and  up  to  noon  of  the 
next  day,  when  Hargraves  was  given  some 
castings  to  grind  on  this  wheel;  and,  while 
engaged  In  grinding  them,  the  emery  wheel 
suddenly  burst  into  three  itfecea,  ttne  of 
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which  itrnck  him  on  the  head  and  iiutantly 
kUIed  him. 

The  first  trial  reaulted  in  a  Terdlct  and 
Judgment  In  favor  of  the  plalntUt  for  $5,000, 
which  on  appeal  was  reversed  by  this  court 
at  the  last  term.  Since  then  the  case  has 
been  retried,  resoltlng  again  In  a  verdict  of 
$5,000  In  faTor  of  the  plaintiff.  The  defend- 
ant appealed,  and  has  assigned  errors. 

On  the  first  trial  several  theories  were  pro- 
jected on  behalf  of  tU^  plaintiff  as  grounds 
of  recovery,  some  of  which  were  not  sustain- 
ed by  any  evidence  whatever.  The  trial 
judge,  however,  In  bis  Instructions  to  the 
jnry,  covered  all  the  different  theories  ad- 
vanced tending  to  show  liability  on  the  part 
of  the  company.  This  court,  In  disposing  at 
tbe  case  at  the  last  term,  through  Mr.  Justice 
Neil,  wrote  as  follows: 

"The  present  case  Is  very  peculiar  in  the 
wide  scope  which  the  declaration  took,  and 
the  equally  wide  scope  of  the  Inquiry  in  the 
evidence.  The  plaintiff  evidently  had  no 
clear  idea  in  the  beginning  as  to  what  was 
the  cause  of  the  accident,  and  so  alleges 
many  theories,  as  he  had  a  right  to  do,  which 
he  did  not  subsequently  prove— things  which 
he  inquired  about  In  the  testimony,  and  en- 
deavored to  prove,  but  did  not  succeed  in 
getting  any  evidence  to  establish.  Prac- 
tically, tbe  only  point  established,  after  show- 
ing tbe  employment;  that  the  deceased  was 
working  at  the  wheel  at  the  time  ot  bis 
•death,  and  was  killed  there  by  tbe  explosion 
•of  the  wheel— was  that  there  was  evidence 
tending  to  sUiw  that  there  was  a  crack  In 
the  wheel;  that  this  crack,  If  there  at  all, 
was  not  open  to  outward  observation  before 
the  wheel  burst;  that  It  might  have  been 
discovered,  If  present  at  all,  by  what  Is 
known  ns  the  'sounding  test' ;  that  this  sound- 
ing test  was  not  used  by  the  defendant,  or 
known  to  the  defendant,  but  that  It  was  an 
■ordinary  test  applicable  to  vitrified  emery 
wheels,  as  shown,  probably,  by  the  testimo- 
ny of  Mr.  Dlllar.  the  manufacturer;  and  that 
the  crack  in  the  wheel,  if  present  at  all,  made 
It  dangerous,  and  probably  caused  the  explo- 
sion." Again  It  was  said:  '*The  court  finds 
the  prcof  upon  the  subject  of  the  crack  in 
the  wheel  (the  only  ground  upon  which  tbe 
verdict  could.  In  any  event,  stand)  of  the 
very  narrowest  kind;  that  Is  to  say,  wlille 
the  existence  of  the  crack  Is  made  fairly 
probable  by  the  testimony  of  the  witness 
Connor,  and  the  fact  that  the  wheel  conld 
have  been  cracked  in  transit  from  the  fac- 
tory, or  in  the  shop,  yet  it  Is  shown  that  the 
crack  was  not  open  to  olMervatl(Hi  from  tbe 
outside,  and  could  only  have  been  detected 
by  the  sounding  test;  and  the  only  proof 
supporting  the  position  that  the  sounding 
test  should  have  been  applied  by  defendant, 
as  an  ordinary  test,  Is  that  of  Mr.  Dlllar,  to 
tbe  effect  that  it  would  have  been  negligent 
in  the  purchaser  not  to  sound  the  wheel  be- 
fore putting  It  tm  tbe  mandrel.  From  this 
testimony  tlw  Jury  was  anUioilBed  to  infer 


that  it  was  an  ordinary  test  •  *  •  Under 
the  rule  of  law  applicable  to  tbe  subject,  tbe 
defendant  would  not  be  bound  to  apply  a 
test  not  In  ordinary  use.  In  view,  ther^ore. 
of  the  exceedingly  narrow  groand  upon 
which  the  liability  as  to  the  «U^^  cra^ 
must  rest  (with  the  testimony),  and  the  voy 
great  probability  that  tbe  Jury  were  confused 
by  the  Instruction  of  the  circuit  Judge  upon 
points  not  covered  by  tbe  testlmfmy,  we  are 
of  opinion  that  the  Judgment  should  be  re- 
versed, and  tiw  came  remanded  fi»r  a  new 
trial." 

On  the  last  trial,  In  accordance  with  the 
opinion  prononnced  by  this  court,  all  extrane- 
ous issues  were  discarded,  and  the  utility  of 
the  sounding  test,  and  whether  or  not  It  was 
In  common  use,  was  made  the  storm  center 
of  tbe  ease.  In  elucidation  of  that  Issue, 
much  testimony  was  Introduced  by  both 
sides.  The  trial,  as  already  stated,  resulted 
adversely  to  the  contention  of  the  company, 
and  its  first  assignment  Is  that  there  is  no 
evidence  to  support  tbe  verdict;  and,  since 
this  asslgnm^it  presoits  tbe  real  controver- 
sy in  the  case,  we  wfll  proceed  a.%  once  to  Its 
consideration. 

Says  Mr.  Wbartm  in  bis  work  on  Negli- 
gence, ff  46:  "It  Is  admissible  for  a  party 
charged  with  n^llgence  to  prove  what  was 
the  degree  of  diligence  used  by  other  busi- 
ness men  of  the  same  class  under  similar 
circumstances."  Brown  v.  Waterman,  ID 
Cnsh.  117;  Lichtenheln  v.  Boston  &  P.  R. 
Co.,  11  Cush.  70;  Cass  v.  R.  R.,  14  Allen, 
448;  Lane  v.  R.  R.,  112  Mass.  465;.  Hoyt  r. 
Jeffers,  30  Mich.  182.  As  said  by  the  Su- 
preme Court  of  Pennsylvania  In  Kilbride  v. 
Carbon  Dioxide  &  Magnesia  Co.,  201  Fa.  552. 
61  Atl.  347,  88  Am.  St.  Rep.  820:  "It  Is  not 
negligence  because  a  particular  accident 
might  have  been  prevented  by  some  special 
device  or  application  not  in  common  use. 
*  *  *  It  Is  not  enough  that  some  people 
regard  It  as  a  valuable  safeguard.  The  test 
la  general  use.  *  *  *  The  unbending  test 
of  negligence  in  methods,  machinery,  and 
appliances  Is  the  ordinary  usage  of  the  busi- 
ness. No  man  is  held  by  law  to  a  higher  de- 
gree of  skill  than  the  fair  average  of  his 
profesdm  or  trade,  and  the  standard  of  due 
care  is  the  eondnct  of  tbe  average  pmdait 
man." 

It  may  be  conceded  that  no  evidence  was 
introduced  on  the  last  trial  Bu£Bcient  to  sus- 
tain a  verdict  against  the  d^endant  com- 
pany, unless  it  is  found  in  the  evidence  tend- 
ing to  show  that  there  was  a  fracture  In  the 
emery  wheel,  which  caused  it  to  burst  under 
rapid  levolntionB,  and  that  this  fracture 
conld  have  been  discovered  by  tbe  applica- 
tion of  the  sounding  test,  and  that  said  test 
was  in  common  use  at  the  time. 

It  la  conceded  on  the  brief  of  learned  coun- 
sel for  defendant  that  there  la  evidence  In 
the  record  from  which  a  Jnry  conld  properly 
find  that  the  wheel  was  cracked  at  the  time 
it  WEB  adjusted  on  the  mandrd.  It  la  eatab- 
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lisbed  by  the  evidence  tbat  tliis  fractare  was 
uot  dtscoT^rable  by  a  Buperfldal  examination 
^vuh  the  naked  eye.  The  theory  of  the  plain- 
tiff is  that  this  fracture  4>ccarred  after  the 
wheel  left  the  hands  of  the  manofocturar, 
either  in  the  course  of  transportation,  or  by 
rough  handling  after  It  came  into  the  hands 
of  the  defendant  company.  It  la  claimed  on 
behalf  of  plaintiff  that  the  fracture  could 
hare  been  dlscoTered  by  the  application  of 
the  sounding  teat,  and  it  is  conceded  that  no 
ancb  test  was  made. 

It  is  further  Insisted  on  behalf  of  plaintiff 
that  this  sounding  test  was  in  general  use  in 
■well-regulated  machine  shops,  and  was  prac- 
ticed by  experienced  and  prudent  machinists. 
Hence  It  w/is  an  act  of  negligence  for  the  de- 
fendant company  to  attach  this  wheel  to  the 
mandrel  without  subjecting  it  to  the  sounding 
test 

In  OTerrullng  a  motion  for  a  new  trial,  the 
circolt  judge  eald: 

"To  my  mind,  the  proof  shows  that  the 
emery  wheel  was  a  cracked  and  defective 
wheel.  There  is  proof  that  the  sounding  or 
hammering  test,  if  applied,  would  detect  a 
crack,  if  one  existed.  It  Is  possibly  true  that 
the  weight  of  the  testimony  sbows  that  this 
sounding  test  was  not  in  common  or  ordinary 
use  in  the  city  of  Chattanooga,  bat.  In  my 
opinion,  the  preponderance  of  the  evidence 
•bows  that  generally  throughout  the  country 
It  was  the  usual  test,  and  in  common  and 
ordinary  nse  by  the  operators  of  emery 
wbe^s." 

Wldle  the  circuit  judge  found  that  a  pre- 
ponderance of  the  evidence  sustained  the 
theory  of  the  plaintiff  that  the  sounding  test 
was  Id  general  use,  it  is  only  necesserr,  un- 
der the  established  practice  in  this  court,  to 
find  that  the  theory  Is  sustained  by  some  ma- 
terial evidence.  After  a  verdict  has  met  the 
approval  of  the  circuit  Judge*  this  court  wUl 
not  reverse.  If  there  is  any  evidence  to  sns- 
taln  it.  This  court  takes  as  true  the  strongest 
legitimate  view  of  the  testimony  In  favor  of 
plaintiff,  and  discards  alt  countervailing  testi- 
mony, because  the  jury,  whose  exclusive 
province  It  is  to  pass  upon  the  credibility  of 
witnesses,  has  by  its  verdict  resolved  all  con- 
flicts in  his  favor.  Railroad  v.  Abemathey, 
106  Tenn.  723,  724,  64  8.  W.  8.  And  In  order 
to  Impeach  It  successfully  on  the  ground  that 
there  was  no  evidence  to  sustain  It,  the  com- 
plaining party  must  take  as  true  the  strongest 
legitimate  view  of  the  testimony  against 
him,  and  show  that  it  affords  no  support  for 
the  finding  of  the  jury.  Citizens'  Rapid  Tran- 
sit Co.  V.  Selgrlst,  99  Tenn.  124, 125.  38  8.  W. 
920.  The  reason  of  this  is  obvious.  This 
court  can  see  the  case  only  as  It  appears 
through  the  imperfect  medium  of  the  bill  of 
exceptions.  The  evidence  is  often  not  fully 
stated,  or  Inaccurately  stated.  The  manner, 
intelligence,  and  credit  of  the  witnesses  are 
of  ue<^sity  obscurely  and  imperfectly  repre- 
sented, and,  In  considering  the  merits  of  the 
Tenllct,  this  court  win  hesitate  to  pronoimce 


against  the  opinion  of  the  Judge  who  tried- 
the  cause.  NalUng  T.  NaUlnib  2  Sneed,  OSl, 

682. 

Plaintiff,  for  the  purpose  of  showing  that 
this  wheel  was  not  cracked  when  it  left  the 
hands  of  the  manufacturer,  read  the  deposi- 
tions of  the  manager  and  general  superin- 
tendent of  the  manufacturing  company, 
which  had  been  taken  on  behalf  of  the  de- 
fendant company,  bnt  which  the  latter  de- 
clined to  read.  These  witnesses  explain  the 
process  of  manufacturing  vitrified  wheels, 
and  testis  in  respect  of  the  care  exercised 
by  the  company  In  testing  Its  product  before 
It  leaves  the  factory.  The  company  employs 
in  Its  manufacture  what  is  known  as  the 
"vitrified  process."  The  wheels  are  made  by 
mixing  emery  with  clay  and  certain  chemi- 
cals. The  wheels  are  first  subject  to  degrees 
ot  pressure  varying  from  100  tons  down,  de- 
termined by  the  size  of  the  wheel,  and  are 
then  tested  by  the  superintendent,  to  be  sure 
that  the  mixing  is  thorough.  Next  the  wheels 
are  put  in  kilns,  and  subjected  to  intense  heat. 
They  are  then  taken  out  of  the  kllna,  and 
a  second  thorough  examination  is  made,  to 
determine  whether  the  burning  has  been  thor- 
ough. The  wheels  are  then  trued  up,  turned, 
burnished,  and  made  ready  for  shipment. 
Another  inspection  is  then  made  by  the  su- 
perintendent, and  the  wheel  placed  in  a  speed 
madilne.  and.  if  It  be  a  16-inch  wheel,  it  is 
caused  to  revolve  1,GOO  revolutions  per  min- 
ute. 

Now,  according  to  the  testimony  of  tiie 
manager  and  superintendent  of  the  manufac- 
turing company,  this  wheel  was  subjected  to 
all  these  tests  before  leaving  the  factory, 
and  no  fracture  or  other  defect  in  Its  con- 
struction was  discovered.  There  Is  testimony 
tending  to  show  that,  before  the  wheel  was 
put  on  the  mandrel.  It  was  examined  with 
the  naked  eye,  and  no  defect  In  it  was  dis- 
covered. Mr.  Dlllar.  the  manager  of  the 
manufacturing  company,  testifies:  "If  a 
wheel  has  the  slightest  crack  In  It,  if  you 
sound  It  the  ear  will  hear  what  the  eye  can- 
not see."  He  was  then  asked  the  following 
question:  "Then  the  supreme  test  by  which 
you  determine  whether  or  not  a  crack  exists 
in  the  body  of  the  wheel,  and  renders  It  dan- 
gerous, is  by  sounding  It?  Answer.  Yes;  by 
sounding  it,  which  will  detect  the  minutest 
crack  In  it,  which  It  is  entirely  impossible  to 
see  with  tbe  naked  eye."  Mr.  Collum,  the 
superintendent  of  the  manntectnrlng  com- 
pany, was  asked: 

"Q.  Is  It  easy  or  difficult  to  detect  a  small 
crack  in  an  emery  wheel? 

"A.  It  is  very  easy. 

"Q.  How  Is  it  done? 

''A.  The  testing  Is  done  by  striking  It.** 

According  to  these  witnesses,  this  sound- 
ing test  should  be  applied  before  tbe  pur- 
chaser places  the  wheel  on  the  mandrel,  In 
order  to  ascertain  whether  it  has  been  in- 
jured since  leaving  the  manufacturer,  in  Its 
loading  or  unloading  or  transportation,  or 
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while  lylDg  In  the  shops  awaiting  iwe.  Ac- 
cording to  these  witnesses,  a  wheel  may  re- 
ceive a  crack  after  leaving  the  manufacturer. 

It  appears  from  the  proof  that  three  or  four 
other  wheels  were  embraced  in  the  order  for 
this  wheel  sent  by  the  Chattanooga  Machin- 
ery Company  to  the  Peerless  Machinery  Com- 
pany. The  entire  lot  was  shipped  in  the  same 
boi.  When  they  were  received,  they  were 
unpacked  and  deposited  on  the  workbench. 
It  appears  that  there  were  shelves  in  the 
toolroom  of  the  defendant  company,  and  It 
had  been  the  practice  to  place  all  emery 
wheels  on  these  shelves  for  their  protection 
against  Injury.  When  this  consignment  of 
wheels  was  received,  there  was  no  room  on 
the  shelves,  and  hence  the  wheels  were  pla- 
ced on  the  workbench,  where  they  remained 
until  they  were  brought  Into  requisition. 
This  particular  wheel  was  taken  from  the 
workbench,  and  attached  to  the  mandrel, 
without  subjecting  It  to  any  test,  except  a 
Bupo^cial  examination  with  the  naked  eye. 
As  already  stated,  it  burst  within  24  hours 
after  It  was  put  on  the  mandrel,  resulting  In 
the  death  of  the  plalntifTs  Intestate.  The 
witness  Connor  says  that  he  happened  to  be 
In  the  building  when  the  explosion  occurred, 
and  carefully  examined  a  piece  of  the  broken 
wheel.  He  testifies:  "The  best  of  my  knowl- 
edge Is  that  about  two  and  one-half  Inches 
from  the  eye  there  was  a  crack;  looked  to  be 
a  shrinkage  crack.  The  crack  was  In  the 
shape  of  the  letter  'B,*  but  the  wheel  was 
cracked  at  the  eye.  It  may  havb  been  dooe 
In  unpacking  It,  or  in  some  other  way."  His 
testimony  la  that  this  fracture  could  not 
have  been  discovered  by  a  superficial  exami- 
nation with  the  eye.  He  claims  to  hare  de- 
tected the  crack  from  the  fact  that  the  wheel 
had  been  lying  where  there  was  oil,  and  the 
oil  bnd  been  absorbed  into  the  wheel  clear 
through  the  crack.  The  crack  was  on  l>oth 
sides  of  the  wheel,  and  extended  through  the 
wheel,  and  ran  down  Into  the  eye  of  the 
wheel.  According  to  the  witness,  a  shrink- 
age crack  is  one  that  occurs  under  heat, 
when  the  wheel  is  being  baked.  It  is  claim- 
ed that  this  crack  had  occurred  In  the  manu- 
facture, and  could  not  be  detected  by  the 
naked  eye.  Que  of  the  wheels  that  came  In 
the  consignment  with  the  wheel  that  after- 
wards exploded  also  had  a  crack  in  It,  which 
was  discovered  by  the  naked  eye,  and  re- 
turned to  the  manufacturer  as  uneonnd.  This 
defective  wheel  was  not  discovered  until  aft- 
er the  explosion  of  the  wheel  resulting  In  the 
death  of  plaintiff's  intestate.  It  was  Imme- 
diately shipped  to  the  manufacturer  without 
ever  having  been  used. 

But  the  cardinal  and  crucial  Inquiry  in  this 
case  Is  whether  there  is  any  evidence  to  sup- 
port the  verdict  that  the  sounding  test  was 
In  common  use  by  well-regulated  shops.  This 
inquiry  necessitates  a  review  of  the  evidence 
on  this  subject  submitted  on  behalf  of  de- 
fendant In  error. 

A.  P.  Bcanlan,  Introduced  by  plaintiff,  tes- 


tifled  that  be  had  beat  a  machinist  ainc* 
1867,  and  had  worked  In  a  number  «t  -well- 
regulated  shops.  He  was  asked: 

"Q.  Mr.  Scanlan,  Is  there  a  teet  <^  any 
kind,  called  the  aonnding  or  hammetliw  test, 
for  emery  wheels? 

"A.  The  sounding  test;  yes,  sir. 

"Q.  Now,  I  wish  you  would  explain  that 
to  this  jury.  Please,  In  your  own  way,  tell 
what  It  means,  and  why  it  is  applied? 

"A.  Well,  there  are  different  methods  of 
applying  it,  but  my  mode  of  applying  it  to  a 
wheel  is  to  suspend  the  wheel  in  the  most 
practical  manner,  and  then  sound  it  by  rap- 
ping on  it  with  a  hammer,  or  any  other  object 
that  will  make  a  sound;  and  then  I  am  gov- 
erned by  the  sound  or  ring  of  the  wheel,  u 
to  whether  it  Is  cracked  or  not.  Sometimes 
a  crack  may  exist,  and  not  be  perceptible  to 
the  eye.  A  wheel  may  be  partly  fractured, 
while  it  Is  otherwise  In  i>erfect  order;  but  by 
this  sounding  test  you  can  discover  that, 
while  othorwlse  yon  might  not  be  able  to  do 
BO.  Frequently  there  are  cracks  In  emery 
wheels,  that  cannot  be  seen  by  the  naked 
eye,  that  can  be  discovered  by  this  hammer 
test  This  test  Is  usually  applied  before  the 
wheel  is  pot  on  the  -arbor  of  the  machine. 
I  don't  know  whether  It  is  part  of  the  test 
that  is  nsed  by  the  manufacturers  or  not  I 
am  not  positively  certain  about  that,  but  I 
know  It  is  nsed  by  me.  I  have  been  applying 
the  hammer  or  ring  test  for  twenty-two  or 
twenty-three  years;  In  fact,  ever  since  I  have 
been  handling  emery  wheels,  or  puttiog  them 
In  machines.'  I  generally  hang  the  wheel  up, 
so  that  I  can  get  the  sound-^  that  it  will 
ring  clear.  I  use  a  hammer,  or  piece  of 
metal,  or  aaything,  so  that  I  can  get  the 
sound  or  ring  from  the  wheel.  If  the  wheel 
is  not  cracked,  it  vrlU  give  a  good,  clear 
sound;  and.  If  It  is,  it  will  give  a  peculiar 
sound,  entirely  different" 

The  witness  further  testified  that  In  three 
or  four  instances,  by  the  use  of  the  sounding 
test  he  had  discovered  cracks  In  the  wheels 
that  were  not  visible  to  the  naked  eye.  The 
witness  was  then  aslrad  flie  fbllowlng  qoea- 
tlon: 

"Q.  Now,  from  your  observation  and  ex- 
perience as  a  machinist  covering  this  period 
of  service  which  you  have  mentioned.  Is  this 
hammer  or  sounding  test  customary  and  usu- 
al in  all  well-regulated  and  well-managed 
machine  shops? 

"A.  I  cannot  answer  that  question  posi- 
tively. It  has  always  been  the  test  I  have 
used.   I  presume  It  is." 

Counsel  for  the  defendant  objected  to  the 
vritness  testifying  as  to  his  experience  and 
on  presumption.  The  court  sustained  the  ob- 
jection for  the  present  He  was  farther  uik- 
ed  this  question: 

"Q.  I'm  not  speaking  about  what  they  do 
In  some  particular  shop,  but  I'm  asking  you 
if  that  manner  of  testing  a  wheel  Is  custom- 
ary and  in  general  use  In  wdl-managed  and 
well-regulated  slu^f 
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"A.  1  bare  aeen  It  done  often. 
"Q.  In  all  tlxete  abope  you  have  men- 
tioned? 

"A.  Yes;  I  bare  seen  It  In  some  sbopi  I 
bave  worked  In,  and  In  some  tbey  didn't  use 
It;  bnt  I  e&y  that,  whenever  I  am  putting  on 
a  wheel,  I  always  give  It  the  hammer  test. 
I  have  always  tried  to  apply  that  hammer  or 
sounding  test  before  tbey  are  pnt  on.  Often 
I  have  seen  wheels  when  tbey  were  taken  tA, 
mnd  I  bare  applied  the  hammer  test,  and  pnt 
It  back  on." 

This  witness  was  further  asked: 

"Q.  What  are  the  different  things  Uiat  an 
liable  to  cause  a  wheel  to  burst? 

"A.  Well,  there  are  several  causes  that  will 
cause  a  wheel  to  burst.  One  is  to  crowd  the 
wheel  too  close;  that  Is,  to  <Towd  something 
on  tbe  wheel  between  the  wheel  and  the  rest 
Another  is  to  have  the  wheel  too  tight  on  the 
mandrel.  Another  is  to  allow  It  to  be  too 
loose,  so  It  can  slip  about  Another  is,  the 
wheel  may  be  clamped  too  tight;  that  Is,  this 
washer  that  fits  on  there  next  to  the  wheel 
may  clamp  It  too  tight.  Any  of  those  defects 
I  have  mentioned  may  cause  tbe  wheel  to 
burst" 

On  cross-examination  the  witness  was  ask- 
ed If  tt  to  not  a  fiict  that  tbe  aonnding  test 
Is  in  common  or  general  uae. 

"A.  I  say  lliat  it  has  been  in  general  nse 
a  great  deal  where  I  hare  worked,  and  I  have 
■e^  it  done  tar  a  number  of  years." 

Again  be  said:  "I  dtm't  say  it  Is  in  general 
nae  tbrougtaout  tbe  country,  because  I  have 
not  woriced  In  all  the  8h<^" 

A.  W.  Rlrette  was  asked: 

When  to  this  sounding  test  applied  in 
fefetence  to  putting  a  wheel  on  tbe  mandrel 
preparatory  to  operating  ItT 

**A.  Well,  the  foreman,  or  man  putting  it 
m,  is  tbe  man  that  should  make  tbe  test 
himself. 

"Q.  Now,  Mr.  BlTette,  Is  tbe  sounding  test 
or  hammer  test  a  customary  or  usual  test  In 
well-regulated  and  well-managed  machine 
shops? 

"A.  In  all  shops  where  I  have  ever  been 
employed,  I  have  always  used  that  test. 
When  I  have  been  employed  In  any  la^e  con- 
cern, they  have  always  had  an  experienced 
foreman  in  chaise  of  tbe  shops,  and  that  test 
faas  always  been  applied. 

"Q.  Do  you  know  of  any  well-managed  or 
well-regulated  machine  shops  that  do  not  use 
that  sounding  text? 

"A.  Well,  I  cant  say  tbat  all  machine 
■hops  use  that  test. 

"Q.  I  mean  all  well-managed  and  well* 
regulated  machine  shops? 

"A.  Well,  tbat  la  a  question  I  cannot  an- 
swer, for  the  reason  that  I  do  not  know  what 
tests  other  machine  sbops  or  other  men  may 
'have  applied  tor  determining  atraut  a  wheel; 
but.  In  all  tbe  shops  in  the  North  and  Best 
where  I  bare  been  employed,  they  bare  ah 
ways  used  that  test." 


W.  H.  Bogers.  who  has  been  a  machinist 
for  40  years,  testifies: 

"I  have  used  that  sounding  test  for  years 
on  every  emery  wheel  I  have  used. 

"Q.  Is  tbat  sounding  or  hammer  test  a  cus- 
tomary or  usual  test  In  well-managed  and 
well-regulated  shops? 

"A.  I  always  do  it  but  don't  know  wheth- 
er it  i»  a  tact  or  not" 

Counsel  for  defendant  objected  to  the  wit- 
ness testifying  to  what  he  had  done.  Objec- 
tion sustained  by  tbe  court. 

W.  A.  Fergus,  who  has  been  a  machinist 
for  85  years,  testifles: 

"Well,  I  usually  test  a  wheel  before  I  put 
it  on;  examine  It  for  any  cracks,  to  see 
whether  or  not  it  is  solid.  I  usually  do  tbat 
by  suspending  it  and  then  tapping  it  with 
some  heavy  instrument  snd  listen  to  the 
sound. 

"Q.  Do  you  know  whether  tbe  sounding 
test  or  tbe  hammer  test  is  the  test  that  is 
ordinarily  used  In  well-regulated  and  well- 
managed  machine  shops  wboe  emery  wheels 
are  used? 

"A.  Well,  to  some  extent  It  is.  In  some  In- 
stances there  might  be  defects  tbat  might  re- 
quire something  else. 

"Q.  Is  it  not  generally  used? 

"A.  Yes;  as  far  as  I  have  noticed. 

"Q.  Does  tbat  extend  to  all  you  have  no- 
ticed? 

"A.  Yes,  sir." 

August  Lieneweber.  Witness  was  asked: 
"Q.  From  your  experience  In  well-managed 
and  well-regulated  machine  shops,  Is  this 
sounding  test  one  that  is  usually  applied  to 
an  emery  wheel? 

"A.  I  would  not  pick  up  tbat  wheel  and 
use  It—  I  would  not  put  It  on  and  use  It 
without  testing  it  Yea;  I  test  tbe  wbeel 
before  I  put  it  on  the  mandrel.  You  can't 
tell  a  good  wheel  by  looking  at  it  8o  you 
have  got  to  try  it  and  test  It  before  you  put 
it  on. 

"Q.  Is  tbat  test  applied  frequently  by  men 
employed  In  machine  shops? 

"A.  Well,  In  my  own  shops.  I  don't  know. 
I  see  so  many  of  them  use  It;  but  I  have  used 
it  in  al)  the  sbops  I  have  been  dealing  with, 
and  whenever  I  put  wheels  on. 

"Q.  Is  It  not  a  fact  that  this  test  is  the  one 
In  use  in  those  sbops  where  you  have  been, 
and  where  you  have  worked  as  a  machinist? 

"A.  Yes,  air, 

"Q.  Do  you  know  of  any  shops  where  It  Is 

not  used? 

"A.  I  do  not  know.  I  never  worked  in  all 
the  sbops  bere  In  town,  but  In  two  of  the 
shops  here  I  know  that  every  emery  wheel 
tbat  I  put  on  I  test  it  tbat  way.  I  was  tbe 
toolmaker,  and  when  I  put  them  on  1  test 
them  In  that  way,  and  also  test  them  to  see 
If  they  were  true." 

Gus  Krause:  "I  always  apply  the  sounding 
test" 

A.  C.  .TetTrey: 

"Q,  Now,  I  will  ask  you,  Mr.  JcfTrey, 
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whether  It  Is  customary,  In  shops  Is  which 
yoxL  have  worked,  to  apply  that  sounding  test 
to  emery  wheels  before  patting  them  on  the 
mandrels  and  using  them  ? 

"A.  Yes;  they  always  do  that  before  they 
pat  them  on. 

"Q.  What  Is  the  purpose  of  that  teat,  Mr. 
Jeffrey? 

"A.  To  find  whether  they  were  defective, 
or  not,  In  any  way." 

George  W.  Morgan.  Witness  says:  "I 
could  not  state  for  all  shops,  hut  I  bare  seen 
Khops  where  they  did  test  wheels  In  that  way. 
I  have  tried  that  test  myself,  and  It  always 
discloses  the  crack  or  Imperfection  of  the 
wheel," 

We  are  constrained  to  believe,  from  this 
review  of  the  plalntitTs  testimony,  there  Is 
material  evidence  to  support  his  theory  that 
this  sounding  test  was  in  very  general  use 
throughout  the  country,  or  at  least  sufBdent 
evidence  from  which  a  Jury  might  legitimate- 
ly infer  there  was  such  a  test  In  common 
use. 

While  it  la  Impossible,  In  the  natore  of 
things,  for  witnesses  to  testify  of  their  own 
knowledge  that  a  majority  of  those  engaged 
In  the  business  practice  a  particular  test,  yet, 
where  It  Is  shown  that  a  large  number  of 
persons  in  different  sections  of  the  country 
are  accustomed  to  apply  that  test,  it  is  ad- 
missible for  the  Jury,  by  a  process  of  IndttC- 
tloD,  to  Infer  that  the  practice  is  In  common 
or  general  use.  It  is  competent  to  establish 
the  generality  of  a  custom  by  the  evidence  of 
witnesses  who  testify  from  knowledge  what 
the  custom  is,  or  by  proving  facts  from 
which  It  may  be  inferred  fhat  the  custom  Is 
In  very  general  or  common  use  tiiroughout 
the  country.  We  think,  iq)on  the  testimony 
offered  In  this  case,  the  jury  were  well  war^ 
ranted  In  Inferring  that  the  sounding  test 
-  was  in  very  general  use  throughout  tbe  coun- 
try, although  the  evidence  fell  short  of  es- 
tablishing afflrmatlT^  fbat  a  majority  of 
those  engaged  In  the  brndness  actoally  pnus 
tlce  the  test 

It  la  insisted  on  behalf  of  the  plaintiff  In 
error  that  the  utter  worthlessness  of  the 
flonnding  test  to  discover  fractures  in  an  em- 
ery wheel  vhlcta  are  not  discernible  to  the 
naked  eye  was  demonstrated  on  the  trial  by 
certain  experiments  made  by  expert  witness- 
es. One  of  the  wheels  so  submitted  to  the 
expert  witnesses  was  a  cracked  wheel,  which 
had  been  obtained  by  defendant  company 
from  the  manufacturer  to  be  used  In  making 
this  test  It  is  insisted  that  every  one  of 
plaintiff's-  expert  witnesses,  without  hesita- 
tion, pronounced  this  a  sound  wheel.  Coun- 
sd  tor  defendant  in  error  Instated  that  this 
test  was  unfair,  for  the  reason  that  this 
cracked  wheel  had  received  its  fracture  be- 
fore it  was  subjected  to  the  heat  process,  and 
\TO8  afterwards  baked.  The  insistence  is  that 
it  was  not  a  wheel  whidi  had  received  Its 
crack  after  It  had  been  manufactured,  but 
that  tlie  crai^  bad  been  baked  In  the  wheel. 


It  Is  insisted  that  the  parts  being  melted  to- 
gether again  by  intense  beat,  and  vitrified, 
would  restore  the  sound.  The  evidence  es- 
tablishes that  this  wheel  used  in  the  test  was 
cracked  when  they  put  the  wheel  back  and 
baked  it  In  other  words.  It  was  an  old 
crack*  and  afterwards  baked  Into  the  wheeL 
It  was  not  a  crack  in  the  wheel  which  re- 
sulted from  usage.  It  Is  probably  tme^  as  In- 
sisted by  counsel  for  defendant  in  error,  tbat 
a  fairer  test  of  the  utility  and  efficiency  of 
the  sounding  test  would  have  been  its  appli- 
cation to  a  wheel  which  had  received  a  frac- 
ture after  its  manufacture.  Howev«,  these 
experiments  were  made  under  the  observa- 
tion of  the  Jury,  and  doubtless  were  given  doe 
weight  In  the  consideration  of  the  case. 

This  disposes  of  the  main  question  present- 
ed on  the  assignment  in  this  court  The  re- 
maining assignments  of  error  have  all  been 
consldNied,  bat  no  reversible  ernar  ttntoA. 
Affirmed. 


LOW  V.  STATa 
(Supreme  Court  of  Tennessee.  Oct  17.  1903.) 

8PECUZ.  JUDOK-AUTBORITT  — BXraUTIOH— 
KLBCTION-ADTHnNTICATION—RBCOItD— REQ- 
UISITES —  ORIIUNAIi  LAW  —  JURISDICTION  ~ 
CONSENT— AUTHORITY  OF  JUDOES— PRESUMP- 
TION. 

1.  Under  Shannon**  Oode,  H  573(M(732,  pro- 
viding for  the  election  "for  the  occasion"  of  a 
special  judge  when  the  re«ular  judge  fails  to  at- 
tend, or  cannot  properly  preside,  or  is  unable  to 
hold  court  the  aatnority  and  jurisdiction  of  a 
special  Judge  so  elected  expires  with  the  ad- 
joununent  of  the  term  of  court  at  which  he  is 
elected,  and  a  conviction  of  crime  at  a  trial  held 
before  him  at  a  subsequent  term  is  v<M. 

2.  A  person  diarged  with  crime  cannot  be 
tried  by  another  than  a  judge  constitationally 
elected  and  qualified,  even  by  his  consent 

3.  An  authentication  by  a  special  judge  elect- 
ed to  try  a  particular  case  of  a  nunc  pro  tunc 
order  redting  the  election  at  a  previous  term  of 
the  court  of  another  special  judge  to  try  another 
particolar  case  is  not  a  sufficient  authentication, 
as  such  judge  is  not  inresumed  to  have  any 
knowledge  of  the  facts  recited  In  order,  and 
has  no  authority  to  make  the  same. 

4.  The  fact  that  the  regular  judge  of  a  drcnit 
signed  the  final  adjourning  ord^  of  a  term  la 
Insufficient  to  antbeutlcate  a  none  pro  tunc  order 
entered  during  the  term,  redting  the  election  of 
a  Bpecial  Judee  at  a  previous  term  to  try  a  par- 
ticular case,  in  which  the  regular  judge  was  dis- 
qualified to  sit 

5.  The  power  to  hold  an  election  of  a  special 
judge  under  Shannon's  Code,  U  6730-5782,  de- 
clare the  result,  and  administer  the  oath  of  of- 
fice,'Is  vested  in  the  clerk,  and  must  be  exer- 
dsed  him  alone,  iriuse  daty  It  Is  also,  both 
uuder  such  provlriona  and  under  the  statute  re 
quiring  him  to  keep  a  record  of  the  proceedings 
of  cotirt  to  make  a  record  of  the  election  at  the 
time  It  is  held,  and  authenticate  the  same  by 
Us  offidal  signature. 

6.  An  order  for  the  election  of  a  spedal  Jodse 
under  Shannon's  Code,  SS  5730-6732,  to  hold 
court  on  account  of  the  absence  of  the  regular 
Judge,  should  be  entered  on  the  minutes  as  a 
part  of  the  raptiou  of  the  proceedings  of  the 
term,  and  should  recite  the  failure  or  InaUUty. 
of  the  reftiilnr  judfie  to  hold  court;  that  an  elec- 
tion was  held  by  the  clerk,  at  which  the  person 
selected  was  di^  elected  by  a  majority  of  the 
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attorneTS  then  present  and  residenta  of  tha 
state:  that  sndi  peraon  wea  also  in  attendance, 
a  resident  of  the  state,  and  poasesaed  all  the 
qoalificationB  of  judge;  and  that  before  entering 
on  hia  dnties  the  oaths  of  office,  that  agalnat 
doelinc  (Shannon's  Oode,  {  1073),  and  those  pre- 
scribed for  special  Judges  (section  6731)  (which 
should  be  copied  m  fall  ou  the  record,  and 
aigned  hj  the  ipedal  judge),  were  duly  admin- 
istered to  him;  hot  where  th«  Section  la  to  try 
a  certain  esse  or  cases  the  entry  should  be  made 
nndw  the  style  of  the  case  to  be  tried,  aad 
should  show,  in  addition  to  the  above  facts,  the 
disqualificatfon  of  the  resolar  jndrn,  and  that 
the  attorneys  thereui  Interested  tow  no  "part  in 
the  election.. 

7.  The  record  of  the  election  and  qualiflcation 
of  the  special  judge  ahouli^  be  Terined  by  the 
official  signature  of  the  clerk,  and  will  constitate 
a  part  of  the  record  of  the  case. 

8.  While  the  special  judge  has  no  control  over 
hia  election,  nor  authori^  to  authenticate  the 
record  of  the  same,  it  ia  hia  duty  to  see  that  a 
proper  record  is  made  by  the  clerk  before  he 
dgna  the  decree  or  judgment  made  by  tiim. 

9.  The  antborltr  of  toe  judge  to  preside  must 
tivatr  to  all  giinlnal  caws,  and  aoonld  not  be 
left  to  pnranvtlui  in  soy  cue. 

Appeal  from  Glrcnit  Court,  Anderson 
Conntr;  W.  R.  Hlcki.  Judge. 

FlDly  Low  was  conTlcted  oC  manslaughter, 
and  iqipeala.  Beversed. 

C.  J.  Sawyers,  Xen  Z.  Hicks,  and  Young 
A  Twmg,  for  appellant  The  Attorney  Oen- 
oal,  for  tbe  Stats. 

SHIELDS,  J.  Finly  Lot,  the  plaintiff  In 
error,  was  Indicted  In  the  circnlt  court  of 
Anderson  county  for  the  homldde  of  Miller 
UcGee,  and  was  there  tried  and  found  guilty 
of  TOlnntary  manslaughter,  and  his  punish- 
ment fixed  at  five  years*  confinement  in  the 
peUtentiarT  of  the  state.  A  new  trial  was 
refused,  and  from  the  judgment  upon  the 
verdict  of  the  jury  he  has  prosecuted  an  ap- 
peal in  the  nature  of  a  writ  ot  error  to  this 
court  and  assigns  error. 

Hon.  O.  McHenderson,  Judge  of  the  Sec- 
ond Judicial  Circuit,  of  which  Andersim  coun- 
ty is  a  part,  was  district  attorney  for  that 
circuit  when  tbe  indictment  was  preferred, 
and  disqualified  from  presiding  upon  the 
trial  of  the  case,  necessitating  the  election 
of  a  special  judge  for  that  purpose.  It  is 
claimed  for  the  state  that  John  P.  Rogers, 
Esq.,  one  of  the  attorneys  of  that  court,  was 
elected  at  the  March  term,  1903,  of  the  court, 
by  the  other  attorneys  then  present,  at  an 
election  held  by  the  clerk  under  tbe  authority 
rested  in  him  by  chapter  78,  p.  125,  of  the 
Acts  1870,  to  try  the  case;  but  no  record 
was  then  made  of  such  election  upon  the 
minutes  of  the  court  or  elsewhere,  other  than 
a  recital  in  an  entry  made  March  19,  19(^, 
continuing  the  case,  to  the  effect  that  John 
P.  Rogers,  special  Jui^e,  presided,  which  en- 
try  was  signed  by  him  as  special  Judge. 

The  case  was  tried  at  the  next  regular 
term  of  the  court,  when  the  conviction  was 
had  of  wtiich  the  plaintiff  in  error  now  com- 
plain ■. 

Tbe  gmeral  caption  of  that  term  shows 
that  Judge  Henderson  was  present  and  pre- 
^Qg,  but  all  tbe  entries  made  In  this  case 


recite  that  John  P.  Bogers,  special  Jud^, 
presided. 

After  this  case  was  disposed  of,  Judge 
Henderson  being  necessarily  absent;  X.  Z. 
Hicks,  Bsq.,  one  of  the  attorneys  of  the 
court,  was  elected  to  preside  upon  the  trial 
of  the  case  of  the  State  against  Will  Smith, 
and  upon  the  minutes  Off  tbe  court  made 
while  he  was  presiding  there  appears  au 
entry  under  the  style  of  this  case  purporting 
to  be  a  nunc  pro  tunc  record  ot  tbe  election 
of  John  P.  Bogers,  Bsq.,  special  Judge  at  the 
previous  March  term. 

The  record  also  discloses  that  at  a  subse- 
quent day  Judge  Hend«*8on  appeared,  took 
cliargs  of,  and  emeliided  the  business  for  that 
term. 

Tbe  contention  of  plaintiff  In  error  is  that 
the  authority  and  JurlBdlctlon  of  John  P. 
Bogers,  Esq.,  as  q>eclal  Judge  to  try  bis  case 
under  tbe  election  held  by  the  clerk  at  tbe 
March  term,  190S,  of  the  court,  expired  with 
the  adjournment  of  tbat  term;  that  be  bad 
no  power  or  authority  at  a  subsequent  term 
to  preside  as  Judge,  and  that  all  proceedings 
bad  and  the  Judgment  entered  while  be  was 
then  presiding  are  null  and  void;  and,  fur- 
ther, if  mistaken  in  this,  there  Is  no  compe- 
tent cr  sufficient  evidence  that  be  was  at 
any  time  elected  special  Judge  to  try  the 
case. 

Tbe  statute  under  which  It  is  claimed  Spe- 
cial Judge  Bogers  was  elected,  as  carried 
into  Shannon's  Edition  of  the  Code  (sections 
6780-^732,  Inclusive),  is  as  follows: 

"Sea  S780:  When  from  any  cause,  the- 
Judge  of  any  court  of  record  in  this  state  ex- 
c^t  tbe  Siq>reme  Ck>urt,  fails  to  attend,  or,. 
Lf  in  attendance,  cannot  properly  preside  In 
a  cause  or  causes  pending  in  such  court,  or 
is  unable  to  hold  the  court,  a,  majority  of  tbe 
attoneys  of  the  court  who  are  present  and 
are  residentB  of  the  state,  shall  elect  one  of 
its  (their)  number  In  attendance  to  hold  the- 
court  for  tbe  occasion,  who  shall  have  alt 
tbe  qualifications  of  a  Judge  of  such  court, 
and  who  shall  accordingly  preside  and  adju- 
dicate. 

"(1)  The  election  shall  be  held  by  tbe  clerk, 
and  in  case  of  a  tle^  lie  shall  glre  the  easting 

vote. 

"(2)  The  person  elected  shaU,  during  the- 
perlod  that  be  acts,  liave  all  tbe  powers,  and- 
be  liable  td  all  tbe  responsibilities,  <tf  a  i^n- 
lar  Judge. 

"(8)  If  the  peraon  elected  to  act  as  yoAge 
pro  tempore,  falls  or  refuses  to  act,  or  can- 
not properly  preside,  another  election  shall 
be  held  in  like  mannw,  from  time  to  time, 
until  a  suitable  person  Is  ^homa  who  can 
and  wlU  preside. 

"Sec.  6731:  Every  special  Judge,  before  en- 
tering on  the  duties  of  his  appointment,  shall 
take  an  oath  before  tbe  clerk  of  tbe  court  to 
support  the  Ckinstltutlon  of  the  United  Stetes 
and  of  tbe  state  of  Tennessee,  and  also  the 
following  oath  of  office;  %  A.  B.  solemnly 
swear  that  I  will  administer  Justice  without 
respect  to  persons,  and  do  equal  rights  to  tbe- 
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poor  and  tbe  rich,  and  that  I  will  faithfully 
and  Impartially  discharge  all  the  duties  In* 
cnmbent  upon  me  as  a  judge,  according  to 
tbe  best  of  my  ablUtiee/ 

"Sec.  5732:  In  tbe  election  of  a  special 
JiM^  to  try  a  particular  cas^  tbe  counsel 
concerned  In  tbe  case  shall  not  vote." 

Tbls  statute  is  autborlaed  by  section  11, 
art  e,  of  tbe  Constltatlon,  and  a  Judge  ^act- 
ed thereunder  has  all  tbe  powers  ot  a  regular 
Judge  during  tbe  time  for  which  be  Is  elected. 
Ugan  T.  State,  3  Helsk.  U9;  Halliburton  T. 
Brooks,  7  Baxt  S19;  Hnndhamen  t.  Insur- 
ance Co.,  6  Helsk.  703;  Brewer  t.  State,  6 
Lea, 

There  Is  no  exiwess  provision  In  tills  stat- 
ute providing  when  tbe  antbority  of  tbe 
wpecSAl  Judge  elected  thereunder  shall  ex- 
pire, but  tbe  election  by  the  terms  of  section 
6780  Is  tot  "the  occasion,"  which  clearly 
means  ftur  fb»  term  of  court  at  which  tbe 
election  is  held;  and  crasequently  the  au- 
thority and  Jurisdiction  of  a  special  Judge 
so  elected  expires  with  the  adjonmment  of 
that  term  of  the  court 

This  is  obviously  the  proget  construction 
of  this  statute. 

It  Is  intended  for  CToergendes  where  the 
delay  Incident  to  procuring  tbe  presence  of 
a  chancellor  or  Judge  from  another  division 
or  circuit,  or  a  special  Judge  appointed  and 
commissioned  by  the  Governor,  would  be  In- 
convenient and  prejudicial  to  the  rights  of 
tbe  parties.  The  mode  of  tbe  election  to 
widely  different  fivm  that  In  which  regular 
Judges  are  elected.  The  electors  are  con- 
fined to  a  limited  number  of  persons,  and  the 
Judge  acts  without  commission,  and  It  should 
be  strictly  construed,  and  Its  application  lim- 
ited to  cases  calling  for  its  enactment. 

That  the  General  Asseiipbly  clearly  did  not 
Intend  to  authorise  the  attorneys  of  the 
court  to  elect  one  of  their  numbar  to  bold  tbe 
office  of  special  Judge  for  a  longer  time  than 
the  particular  term  at  which  he  was  ^ectcd, 
and  which  was  required  by  the  then  existing 
emergency.  Is  also  evident  from  the  enact- 
ment at  the  very  next  session  of  the  IjCgis- 
lature  of  a  statute  authorizing  the  Governor 
to  appoint  and  commission  a  person  learned 
in  the  law  and  constitutionally  qualified  to 
discharge  the  duties  of  the  office  of  Judge  or 
chancellor  to  hold  a  court  ot  try  any  case  or 
cases  tbweln  pending  when  tbe  Judge  or 
chancellor  shall  certl^  to  him  that  he  is  In- 
competMit  to  do  so,  which  appointment  will 
continue  In  fmrce  until  these  cases  are  final- 
ly determined.  Acts  1871,  p.  140.  c.  128; 
Shannon's  Code.  |  B734. 

And  It  Is  well  settled  In  this  state  tbat  a 
person  chained  with  crime  canuot  be  tried 
by  other  than  a  Judge  constitutionally  elect- 
ed and  qualified,  even  by  his  consent 

In  the  case  of  Nell  v.  State.  2  Lea.  674, 
where  the  special  Judge  presided  by  consent, 
it  Is  said: 

rrhls  was  clear  error.  The  criminal  laws 
of  the  state  can  tmly  be  aecnted  by  the  tri- 
bunals and  Judicial  officers  ot  the  state  eon- 


stituttonally  and  legally  vested  with  the  nec- 
essary authority.  A  person  charged  with 
crime  ought  neither  to  be  required  nor  pw^ 
mitted  to  select  a  Judge  to  try  bis  case.  And, 
ev«D  If  tbe  L^slature  might  constltutiMially 
authorise  a  d^tarture  from  the  rule,  th^  Is 
no  statute  sanctlmilng  tbe  proceedings.  The 
Code,  I  3S21,  limits  the  right  of  the  parttes 
to  tiect  a  Judge  by  consrat  to  dvll  cases. 
The  proceedings,  aa  this  court  has  heretofore 
held  In  a  teSiOBj  case,  mxoSA,  and,  the  de- 
fendanC  never  having  been  In  Jeopudy,  tbe 
case  must  be  remanded  tor  trial.*** 

It  results  therefwe  that  John  P.  Rogers, 
Esq.,  where  he  iweslded  upon  the  trial  of  this 
case,  had  no  authority  to  do  so,  and  tbat  the 
trial  and  Judgment  ot  conviction  of  plaintiff 
in  error  was  without  authority  ct  law,  noli 
and  void*  and  must  be  wholly  disregarded. 

The  record  of  the  election  of  Special  Judge 
Rogers  at  the  March  term  of  the  court  and  Its 
authentication  an  also  vwy  irregular  and  un- 
satisfactory. 

The  authentication  of  the  mine  pro  tunc 
order  appearing  upon  tbe  minutes  of  .the  court 
at  the'  next  term  while  Special  Judge  Hicks 
was  iH^riding  is  Insufficient  He  was  elected 
to  try  tbe  esse  of  the  State  against  Smith, 
and  Is  not  presumed  to  have  had  any  knowl- 
edge of  the  facta  recited  in  tbe  order,  anl 
had  no  antborlly  to  make  an  order  In  this 
case.  His  certificate  Is  valueless.  The  fact 
tbat  Judge  Henderson  signed  tbe  final  ad- 
journing ordffl  of  tbe  term  Is  also  Insufficient 
to  authentlcato  It  He  was  equally  without 
autbnity  In  the  matter. 

The  power  to  hold  the  election,  declare  the 
result  and  administer  the  oath  of  office  Is 
vested  In  the  cl«k,  and  must  be  ecerclsed 
by  him,  and  by  him  alone.  It  is  also  lits 
dntr,  both  nuier  tbls  statute  and  tbat  re- 
quirtiv  him  to  ke^  a  record  of  toe  proceed- 
In^  of  the  court,  to  make  a  record  of  the  elec- 
tion at  the  time  It  is  held,  and  authenticate 
such  record  by  his  official  i^gnature. 

Where  the  election  is  of  a  special  Judge  to 
hold  the  court  on  account  of  the  absence 
of  the  regular  Judge,  the  order  should  be  en- 
tered upon  the  mlnulxs  as  a  part  of  the  cap- 
tion of  the  proceedings  of  that  term,  and  it 
should  redte  and  show  the  failure  of  tiie  reg- 
ular Judge  to  attend,  or  his  inability  to  hold 
the  court:  that  an  election  was  held  by  the 
clerk,  at  which  the  pwson  sele^ted  to  preside 
was  duly  elected  by  a  mnjority  of  tbe  attor- 
neys of  tbe  court  then  present  and  residents 
of  tbe  state;  tbat  such  person  was  also  la 
attendance,  a  resident  of  the  state,  and  pos- 
sessed of  all  the  qualifications  of  a  Judge  of 
such  court;  and  that  before  entering  upon  his 
duties  the  oaths  of  office,  that  against  duellns 
(Shannon's  Code,  |  1073).  and  those  prescrib- 
ed for  special  Judges  (sectlin  6781,  above  cit- 
ed)—which  should  be  copied  in  full  upon  the 
record  and  signed  by  the  special  Judge— were 
duly  administered  to  him. 

Where  the  electton  of  a  q>edal  Judge  Is  to 
try  a  certain  case  or  cases,  the  entry  should 
be  made  under  the  style  of  HtM  case  to  be 
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tried,  and  should  show,  in  addiUcm  to  tbe 
facta  above  stated,  the  disqualification  of  tbe 
regular  juige  to  try  tbe  caae,  and  tluit  tbe 
attoniers  therein  Intereitad  took  no  part  In 
the  election. 

This  record  of  tbe  election  and  qualification 
of  a  q>eclal  Judge  should  be  verified  by  the 
official  signature  of  tbe  clerk,  .and  will  con- 
■titnte  a  part  of  the  record  of  the  case.  The 
nunc  pro  tunc  order  relied  on  is  defective  in 
many  of  tbeee  particulars,  and  is  not  so  au- 
thenticated. 

A  q>eclal  Judge,  while  he  has  no  cootiol 
over  his  election,  and  Is  not  authorized  to  au- 
thenticate tbe  record  of  the  same,  should  al- 
ways  be  careful  to  see  that  a  proper  record 
la  made  by  the  clerk,  for  It  Is  tbe  authority 
upon  which  he  has  assumed  to  adjudicate 
upon  the  rights,  property,  liberty,  and  life,  aE 
tbe  case  may  be,  of  others. 

It  is  his  doty  to  give  this  attention  befwr 
he  signs  the  decree  or  ju^meut  made  by 
him. 

Tbe  authority  of  tbe  judge  to  preside  must 
appear  In  all  criminal  cases,  and  it  should  not 
be  left  to  presumption  In  any  case. 

The  reversal,  however,  of  this  case  is  rested 
upon  the  first  question  made. 

The  trial  oC  tbe  plaintiff  in  error  and  tbe 
Judgment  pronounced  against  him  were  witb- 
ont  authority  and  warrant  of  law,  and  void, 
and  the  Judgment  will  be  set  aside,  and  the 
case  remanded  to  tbe  drcuit  court  of  Ander- 
son county,  where  plaintiff  in  error  will  be 
put  upon  bis  trial  upon  the  charges  In  the 
indictment  found  against  blm,  and  tried  In  all 
things  as  if  said  jvoceedlngs  had  not  been 
had. 


GSOBOBTOWN  WATER  GO.  v.  FIDELITY 
TRUST  ft  SAFETY  VAULT  CO. 

MONTGOMERY  at  al.  v.  SAME, 

(Court  of  Appeals  of  Eeotocky.   Jan.  13,  1901.) 

CORPORATION— HORTOAGB— RENTS  AND  VROt- 
ITS  —  UORTG^OBD  PHOPBRXY  —  RIGHTS  OF 
PURCHASER  —  BONDS  —  PRIOR  BqiIITIB&-AS- 
aiGNMBNT.^ 

1.  Where,  'on  an  execution  sale  of  property 
subject  to  a  mortgage,  it  was  held  on  appeal 
from  an  order  coofirmiug  tbe  sale  that  it  should 
be  confirmed  unless  the  mortgagee  should  show 
that  its  security  was  thereby  endangered,  but  no 
ntcb  showing  was  attempted,  tbe  sale  was  bind- 
ing, and  tbe  porehasera  are  liable  on  their  sale 
bond. 

2.  The  holder  of  mortgaged  property  Is  en- 
titled to  the  teuts  and  profits  thereof  while  It  is 
•tiU  in  poBseasion  after  tbe  court's  refusal  to 
appoint  a  recover,  though  such  appointment 
would  have  been  proper. 

3.  Though  a  court  might  properly  have  ap- 
pointed a  receiver  of  a  mortgaged  water-supply 
plant,  it  could  not  require  the  bolder  thereof, 
over  its  objection,  to  operate  the  plant  as  re- 
ceiver without  compensation. 

4.  Coupon  bouds  issned  by  a  company  incor> 
porated  under  the  General  Statutes  are  subject 
to  i8lor  equities  In  the  hands  of  an  assignee, 
thftngh  he  took  them  in  due  course  of  business, 
and  without  notice. 

5.  Where  a  corporation,  on  tbe  security  of  a 
Btortgsge.  bondsb  of  wUch  one  creditor 
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holds  10  as  security  for  ^,000,  and  another 
holds  54  as  security  for  910,000,  tbe  holders  are 
entitled,  as  between  each  other,  to  share  In  the 
proceeds,  on  foreclosnn  of  the  mortgage.  In  pro- 
portion to  the  number  of  b(»da  hud,  not  In 
proportion  to  their  dalms. 

6.  Where  a  corporation  issues  bonds  on  tbe 
security  of  a  mortgage,  and  a  creditor  holds 
some  of  them  as  aecurity  for  a  claim  equal  to 
their  face  value,  on  foreclosure  of  the  mort- 
gage he  Is  entitled  to  the  payment  of  bis  entire 
claim  before  any  of  the  proceeds  go  to  tbe  cor- 
poration, though  tbe  ivoceeds  of  his  share  of  the 
bonds  are  not  suffident  for  the  purpose. 

7.  To  secure  an  lasue  of  bonds,  a  corporation 
gave  a  mortgage  on  its  water-supply  plant,  with 
a  provision  tbat  worn-out  mactunery  might  be 
replaced,  and  the  new  machinery  should  be  sub- 
ject to  the  mortgage.  The  property  was  sold 
under  execution  subject  to  the  mortgage.  Hdd, 
that  on  foreclosure  of  the  mortgage,  after  pay- 
ment of  such  portion  of  tbe  bonds  as  are  a  valid 
lien  on  the  property,  the  execution  purchaser  is 
entitled  to  compensation,  before  any  of  the  fund 
is  paid  to  tbe  corporation,  for  additions  to  the 
plant  which  might  be  removed  without  injuring 
tbe  freehold,  and  which  were  not  pot  in  to  wm- 

Sly  the  place  of  what  was  originally  mortgaged, 
ut  was  worn  out,  to  the  extent  they  increased 
the  price  brought  at  the  foreclosure  sale. 

8.  Where  s  corporation  Issues  bonds  on  mort- 
gage security,  the  assignment  of  one  of  them 
by  a  person  who  had  no  title  to  it,  as  security 
for  a  personal  debt,  will  be  treated,  on  fore- 
closure of  tbe  mortgage,  as  an  assignment  of  a 
portion  of  bis  abxn  of  the  proceeds  sufiielent  to 
pay  the  debt. 

Bumam.  C  J.,  and  O'Bear,  J.,  disamthig 
in  part 

Appeal  from  Circuit  Court,  Scott  County. 

**To  be  oftlclally  reported." 

BUi  \ry  the  FldeUty  Trust  ft  Safety  Vault 
Company  against  the  Georgetown  Water 
Company  and  others  to  foreclose  a  mortgage. 
From  the  Judgment  dlstrllnitlng  the  pro- 
ceeds of  the  foredoeore  nle^  all  parties  ap- 
peal. Beversed. 

M.  S.  Tyler,  H.  P.  Montgomery,  Victor 
Bradley,  A.  T.  Wood,  J.  W.  Rodman,  C.  M. 
Thomas,  and  B.  A.  Mitchell,  for  plaintiffs. 
W.  C  Bell  and  R.  P.  Jacobs,  for  defendants. 


HOBSON,  J.  Tbe  Georgetown  Water 
Company  was  Incorporated  June  21,  1889. 
The  incorporators  were  R.  A.  Mitchell,  John 
Nichols,  and  E.  H.  Patterson.  The  stock  of 
the  company  was  fixed  at  $100,000,  and  was 
Issued  to  the  incorporators;  they  transfer- 
ring to  the  corporation  a  contract  made  by 
them  with  the  city  of  Georgetown  In  pay- 
ment of  tbe  stock.  They  put  into  the  com- 
pany, each  $4,000.  They  bought  ground, 
erected  a  plant,  and  laid  mains.  They  also 
bought  electrical  machinery  for  an  incandes- 
cent Ugbt  system.  They  borrowed  from  a 
bank  at  Pinevllle  $10,000.  They  owed  tbe 
Central  Thomson-Houston  Company  of  Cin- 
cinnati for  machinery  about  $8,000.  In  Jan- 
uary, 1800,  they  organized  the  Georgetown 
Electric  Lijgbt  Company,  but  no  business  ap- 
pears to  have  been  done  in  tbe  name  of  this 
company;  everything  being  .  transacted  in 
tbe  name  of  the  Georgetown  Water  Com- 
pany. On  April  16,  1800,  the  water  com- 
pany executed  a  mwtgage  to  tlw  Fldellly 
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Trust  &  Safety  Vault  Company,  as  trustee 
for  tbe  bondholdera,  to  secure  70  lionds,  of 
$500  each,  with  Interest  at  6  per  cenL,  baTing 
coupons  attached,  due  In  20  years.  Tbe 
mortgage  was  upon  all  the  property  of  the 
company,  real  and  personal,  Including  privi- 
leges and  franchises  then  owned  or  there- 
after to  be  acquired  by  it;  "the  said  prop- 
erty [as  recited  in  tbe  mortgage]  consisting 
in  part  of  tbe  waterworks  plant,  pipes,  and 
mains  of  said  first  party  In  tbe  county  of 
Scott  and  town  of  Georgetown  and  its  elec- 
tric plant  erected  and  to  be  erected  with  all 
appliances,  machinery,  &c.,  together  with 
all  other  property  of  every  kind  as  herein- 
before stated."  Tbe  mortgage  also  provided 
that,  when  any  of  tbe  machinery  became 
worn  out,  the  first  party  should  have  the 
right  to  replace  it  with  new  machinery  of 
equal  or  better  quality,  and  mlgbt  then  dis- 
pose of  the  old  machinery;  tbe  clause  con- 
cluding with  these  words:  "And  the  Hen  of 
this  mortgage  shall  attach  to  such  new  ma- 
chinery or  other  property  that  may  be  ac- 
quired and  added  by  said  party  of  the  first 
part"  In  July,  1890,  they  bought  out  the 
Georgetown  Gas  CJompany,  and  consolidated 
tbe  three  companies  in  the  name  of  tbe 
Georgetown  Water  Company.  In  payment 
of  tbe  machinery  bought  of  the  Central 
Thomson-Houston  Company,  they  delivered 
to  It  according  to  contract.  10  of  tbe  mort- 
gage bonds  referred  to,  leaving  a  balance 
due  It  of  about  ^,000.  They  ran  tbe  elec- 
tric plant  in  tbe  summer,  and  tbe  gas  plant 
In  the  winter;  and  it  would  seem  from  the 
evidence  that  the  profit  from  the  operation 
of  tbe  plants,  including  tbe  waterworks,  was 
small.  On  February  2,  1891,  tbe  Central 
Thomson-Houston  Company  filed  an  ordinary 
action  in  tbe  Montgomery  common  pleas 
court  against  tbe  Georgetown  Water  Com- 
pany to  recover  the  balance  of  Its  debt.  The 
case  was  tried  at  the  September  term,  1891, 
of  the  court  and  the  plaintiff  recovered 
Judgment  for  the  amonnt  sued  tor.  On  No- 
vember 6,  1^1,  the  Georgetown  Water  Com- 
pany borrowed  from  the  Fidelity  Trust  & 
Safety  Vault  Company  flO,000,  executing 
therefor  its  note,  due  in  six  months,  with 
Nichols,  Mitchell,  and  Patterson  as  stireties, 
and  also  securing  the  note  by  pledging  with 
the  company  54  of  the  mortgage  bonds  refer- 
red to.  This  $10,000  was  used  to  pay  the 
debt  to  the  Pineville  bank,  above  referred  to. 
They  had  atlll  in  tbeb-  hands  6  of  the  70 
mortgage  bonds,  having  delivered  10  to  the 
Central  Tbomson-Houston  Company,  and  54 
to  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany. Of  these  6  bonds,  Mitchell  took  2. 
and  Nichols,  4.  Nichols  turned  over  the  4  he 
had  to  John  L.  Cassell,  who  was  bis  security, 
and  to  whom  be  assigned  all  his  interest  in 
the  company.  On  March  8,  1892,  the  Central 
Tbomson-Houston  Company,  having  bad  exe- 
cution Issued  on  Its  judgment,  and  returned 
"No  property  found,"  filed  an  eqni^  action 
in  the  Mimtgomery  common  pleas  court, 


seeking  to  subject  the  property  of  the  water 
company  to  its  debt  and  to  have  it  placed 
In  the  hands  of  a  receiver.  In  that  case  a 
Judgment  was  entered  directing  a  sale  of  the 
property  of  the  water  company,  subject  to 
tbe  mortgage  above  referred  to.  The  sale 
was  had,  and  appellants  H.  P.  Montgomery 
and  others  were  the  purchasers,  at  the  price 
of  ¥3,525.  The  sale  was  reported  to  the 
court  and  confirmed.  A  vrrit  of  possession 
was  Issued  In  favor  of  the  purchasers,  andi 
they  were  placed  In  possession  of  the  prop- 
erty. After  all  this,  the  water  company 
prosecuted  an  oppeal  to  this  court  from  the 
judgment  in  tbe  ordinary  action  In  favor  of 
the  Central  Thomson-Houston  Company,  and 
also  from  the  judgment  in  their  favor  in  the 
equity  action.  The  Judgment  in  the  ordinary 
action  was  reversed  for  an  error  In  tbe  in- 
structions. Georgetown  Water  Company  v. 
Central  Thomson-Houston  Company,  34  S. 
W.  435,  86  S.  W.  630.  The  case  was  re- 
turned to  the  circuit  court  where  it  was 
tried  again,  tbe  plalntlft  recovering  as  be- 
fore; and  this  judgment,  on  a  second  appeal, 
was  affirmed  by  this  court  Georgetown 
Water  Company  v.  Central  Thomson-Hous- 
ton Company,  49  S.  W.  1113.  On  the  original 
hearing  of  the  equity  ease  the  judgment  of 
sale  and  tbe  confirmation  of  the  sale  were 
both  reversed;  but  on  petition  for  rehearing, 
the  court* B  attention  being  called  to  the  con- 
dition of  the  pleadings,  the  opinion  was 
modified,  and  It  was  held  that  the  sale  must 
stand,  except  as  to  the  trust  company,  and 
that,  as  to  It,  it  should  be  permitted  to 
stand  nnless  tbe  trust  company  showed  that 
Its  security  bad  been  endangered.  The  court 
said:  "Evidently  tbe  plant  tirought  what  it 
was  worth.  The  purchasers  are  not  com- 
plaining, tbe  water  company  cannot  do  so, 
and,  in  our  opinion,  the  trust  company  has 
not  shown  that  Its  Interests  are  at  all  preju- 
diced by  tbe  order  confirming  tbe  sale.  The 
order  of  confirmation,  tb^efore,  will  not  be 
disturbed  here,  and  the  former  opinion  is 
modified  to  that  extent  While  this  modifi- 
cation Is  made  In  the  original  opinion,  the 
judgment  must  stand  reversed  &s  to  the  Fi- 
delity Trust  Company,  so  that  the  rights  of 
the  bondholders  It  represents  may  not  be  af- 
fected or  prejudiced  by  tbe  sale  to  tbe  ap- 
pellees, and  any  Hen  it  may  have  in  Its  own 
right,  or  for  those  it  represents,  on  tbe  prop- 
er^ of  the  water  company,  its  rights  and 
franchises,  will  be  retained,  as  if  no  such 
Judgment  had  been  rendered.  On  tbe  retom 
of  tbe  case,  the  judgment  in  bo  far  as  it  af- 
fects tbe  Fidelity  Trust  Company,  will  be 
set  aside,  with  tbe  right  of  the  trust  com- 
pany to  show,  if  it  can,  by  appropriate  plead- 
ings and  proof,  that  Its  security  tias  been 
endangered  by  reason  of  tbe  sale  to  appel- 
lees; and.  If  so,  tbe  sale  will  be  set  aside, 
and  not  otherwise."  Georgetown  Water  Ca 
V.  Central  Tbomaon-Hoiuton  Co.,  85  8.  W. 
687. 

No  atega  aivaar  to  bave  been  taken  by  the 
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trust  compaoy  In  the  circuit  court  to  show 
tliat  its  security  was  endangered,  but  at  ttae 
next  term  of  tills  court  a  motion  waB  made 
that  the  court  withdraw  the  modified  opinion. 
The  motion  was  orermled.  Georgetown  Wa- 
ter Co.  T.  Central  Thomson-Houston  Co.,  88 
S.  W.  137.  A  year  or  more  after  this,  on 
January  19.  1898,  the  Fidelity  Tmat  &  Safe- 
ty Yault  Company,  as  trustee  for  the  bond- 
holders. Instituted  an  equity  action  In  the 
Scott  circuit  court,  making  all  parties  In  in- 
terest defoidantB,  and  seeking  the  foreclos- 
ure of  the  mortgage.  Montgomery  and  bis 
associates,  who  had  organized  themselves 
Into  the  Georgetown  Water  Supply  Com- 
pany, were  in  possession  of  the  property,  and 
tiad  been  since  they  were  put  in  possession 
of  it  under  their  purchase.  The  town  of 
Georgetown  bad  nearly  doubled  In  size 
since  the  year  1889.  The  Incandescent  light 
system,  which  was  originally  put  in,  was 
suitable  only  for  lighting  residences  and  the 
like.  To  light  the  streets  of  the  town,  they 
had  pnt  in  an  arc  light  system  In  addition  to 
the  incandescent  system.  There  were  only 
about  SO  poles  np  when  they  took  charge. 
They  bought  and  put  up  something  over  300 
more.  They  extended  the  lines  until  now 
they  hare  about  15  miles  of  electric  light 
lines.  T^ej  also  pnt  in  additional  water 
mains,  as  demanded  by  the  exlg^dee  of 
the  public  service.  In  order  to  preserve  Hie 
franchises  ot  the  company.  The  machine 
of  the  arc  system  was  separate  from  the  ma- 
ehlDery  of  the  Incandescent  lifl^t  system, 
and  could  be  moved  without  Injury  to  the 
freehold.  They  put  it  in  upon  the  idea  that 
they  would  have  the  right  to  remove  it  when 
they  were  requlTed  to  give  np  tlie  proptxty. 
After  this  stdt  was  brought,  the  court  al- 
lowed them  to  rwnove  all  the  oucbln^ 
from  the  lot  wh«re  It  stood  to  the  lot  of  the 
street  railway  company,  upon  tlieir  giving 
bond  that  they  would  return  it  to  the  orig- 
inal lot  when  required  fay  thB  court  After 
they  removed  the  macbinny  to  the  iwemlses 
of  the  street  railway  company,  tliey  added 
other  machinery,  costing  tbem  $4,800.  When 
the  court  required  the  machinery  which  had 
been  removed  to  be  returned  to  the  lot  of  the 
Georgetown  Water  Company,  he  allowed 
them  to  retain  the  additions  which  they  had 
purchased  and  had  on  the  lot  of  the  street 
railway  company,  amounting  to  94.800,  but 
refused  to  allow  them  to  remove  flie  arc 
llglit  s^tem  or  ttie  othn  additions  which 
tbey  had  made  to  the  plant  before  its  remov- 
al from  the  original  lot,  and  ordered  the 
whole  property  sold;  giving  them  no  com- 
pensation  for  their  betterments,  which  had 
cost  them  something  over  $12,000.  He  also 
held  that  they  were  responsible  to  the  bond- 
holders for  the  rent  of  the  proiterty  while  In 
their  possesfldon  from  the  time  that  a  moticn 
to  put  the  propwty  in  the  hands  ot  a  reeelvOT 
bid  been  made  and  overruled  in  that  action 
at  a  preceding  term. 
After  the  note  for  $1^000  to  the  VUeUtf 


Trust  &  Safety  Vault  Company  fell  du^ 
Mitchell,  as  surety,  was  forced  to  pay  it. 
The  notes  and  bonds  pledged  to  secure  it 
were  thm  turned  ova  to  him.  He  turned 
over  the  bonds  to  B.  8.  Jameson,  his  brother^ 
in-law,  who  was  his  surety,  who  held  them 
for  a  while,  and  finally  sent  them  to  Mitchell, 
who  pledged  them  to  various  parties  to  se- 
cure loans  made  in  the  main  to  his  mother, 
Ann  B.  Mitchell.  B.  A.  Mitchell  sent  one 
of  the  bonds  to  B.  H.  Patterson,  In  Phila- 
delphia, to  exhibit  it  to  some  persons  there 
to  whom  they  were  trying  to  make  a  sale 
of  the  property.  Patterson  k^t  this  bond, 
and  hypothecated  It  to  D.  B.  Logan  to  secure 
a  debt  of  bis  own.  The  money  which  Patter* 
son  put  into  the  concern  belonged  to  his  wtfe^ 
and  be  transferred  to  her  his  interest  in 
the  corporation.  The  courts  on  final  bearing, 
held  that  the  mortgage  Included  property  a<> 
quired  after  it  was  executed,  and  not  owned 
by  the  Georgetown  Water  Company  when  the 
mortgage  was  given;  that  H,  P.  Montgomery 
and  his  associates,  having  purchased  subject 
to  the  mortgage^  simply  stood  in  the  shoes 
of  the  Georgetown  Water  Company,  and 
conld  not  question  the  Hen  of  the  mortgagee 
on  the  after-acquired  property;  that  $27,- 
000  had  been  put  Into  the  plant,  made  up  of 
$12,000  contributed  by  Nlciiols.  Patterson  and 
Ifltehell,  $10,000  borrowed  fMun  the  trust 
company,  and  $5,000  of  the  account  of  the 
Central  Thomson-Houston  Company  for  the 
machinery  furnished,  which  had  been  paid 
in  the  10  bonds,  of  $tS00  each,  acc^ted  by 
that  company  at  par;  that  Nichols  transfer 
ted  to  Oassell,  and  that  Patterson  transfored 
to  Logan,  the  bonds  referred  to.  In  due 
course  of  trade;  and  that  Cassell  and  Logan 
took  tbem  free  of  prior  equities.  He  adjudg- 
ed the  property  to  be  sold,  and  after  the 
payment  of  certain  prior  debts,  not  here  In 
dispute,  VsT  of  the  proceeds  should  be  paid 
to  the  Georgetown  Water  Supply  Company, 
tiieast^nee  of  the  Central  Thomson-Houston 
Gompany,  as  the  part  of  the  proceeds  com- 
ing on  the  6  bonds  held  by  It;  that  *>/st 
of  the  proceeds  should  constitute  a  fund  for 
the  payment  of  the  other  bonds;  that  Cassell 
and  Logan  should  be  paid  the  part  of  the 
proceeds  represented  tj  their  bonds;  that, 
out  of  the  proceeds  of  the  S4  bonds  held  by 
the  trust  company  as  collateral,  Mitchell 
should  be  paid  the  $10,000  he  had  paid  the 
trust  company,  with  Ito  Interest;  and  that 
the  remainder  of  the  proceeds  of  these  bonds 
belonged  equally  to  Mitebell,  Patterson,  and 
Nlebola,  or  their  assigns.  The  water  supply 
company  offered  to  surrender  the  property  to 
the  court  when  the  judgment  was  entered. 
The  court  refused  to  permit  this,  and  ordered 
it  to  retain  possession  of  the  plant,  and  op- 
orate  it  upon  the  same  terms  as  if  the  com- 
pany had  been  appointed  a  receiv«',  until 
dellvwed  to  the  purchasers,  except  the  com- 
pany should  receive  no  compensation  for  Its 
■errlces  a4  reoeivM',  and  keep  a  full  and  ao* 
cnrate  account  of  the  receipts  and  expendl- 
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turea  In  the  operation  of  the  plant,  and  re- 
port th6m  to  the  court  at  the  next  term. 
From  thla  Judgment  all  the  parties  have  ap- 
pealed. The  property  Tras  sold  under  the 
Judgment,  and  brought  $30;000.  The  sale 
was  CMiflnned.  The  court  also  ordered 
Montgomery  and  hU  aBsodates  to  pay  their 
bond  executed  upon  their  purchase  of  the 
pn^erty,  subject  to  the  mortgage  abore  re- 
fexred  to;  this  bond  bavliig  nem  been  col- 
lected. 

It  was  held  by  this  court  In  the  modlfled 
opinion  that  the  order  of  conflrmatlon  of  the 
sale  to  Montgomery  and  his  associates  would 
not  be  disturbed  here,  and  that  on  the  return 
of  the  case  It  might  be  set  aside  U  the  trust 
company  showed,  by  appropriate  pleadings 
and  proof,  that  Its  security  had  been  endan- 
gered, but  that  otherwise  the  sale  should 
stand.  The  sale  was  therefore  left  in  effect 
by  this  court  The  trust  company  did  not 
show  by  pleading  or  proof  that  its  security 
had  been  endangered,  and  no  order  was 
made  setting  aside  the  sale.  The  court  there- 
fore prt^rly  ordered  the  pnrcbasOTs,  Mont- 
gomery and  his  asBodatM.  to  pay  their  sale 
bond. 

Their  sale  standing,  and  they  being  reguii^ 
ed  to  pay  the  purchase  money,  they  held  the 
property  as  purchasers,  and  are  not  liable 
to  the  Georgetown  Water  Oompany,  or  the 
bondholders,  or  the  trustee  tta  them,  for  the 
rents  on  the  property.  The  mortgagee  is 
oaly  entitled  to  the  rents  from  the  time  that 
he  lias  a  receiver  appointed  to  save  them 
for  him.  When  the  motion  was  made  for  a 
receiver,  and  was  overruled,  the  remedy  of 
tbe  mortgagee  was  to  appeal.  He  could  not 
acquirace  in  the  decision  of  the  court  refus- 
ing to  appoint  a  receiver,  and  thai  hold  the 
defendant  accountable  for  the  rents.  If  the 
Georgetown  Water  Company  had  remained 
In  possession,  it  would  have  been  entitled  to 
tbe  rents  up  to  tbe  conflrmatlon  of  the  sale; 
and  Montgomery  and  his  associates,  succeed* 
ing  to  all  the  rights  of  the  water  company, 
are  entitled  to  the  rents  of  the  pn^erty  while 
in  their  possession.  This  is  what  they  ob- 
tained by  their  purchase.  Tbe  court  had  no 
authority  to  order  them  to  operate  tbe  plant 
as  receiver  without  compensation.  The 
court  might  have  appointed  a  receiver  for  the 
property  if  he  had  seen  fit  to  do  so.  but  he 
could  not  require  tbe  defendant  to  act  as 
receiver,  and  assume  the  responsibilities  of 
the  position  over  its  objection. 

The  Georgetown  Water  Company  was  in^ 
corporated  by  articles  filed  in  the  county 
court  under  tbe  General  Statutes.  It  had  no 
power  by  law  to  Issue  coupon  bonds  whl&h 
should  pass  by  delivery.  Tbe  paper  issued 
by  it  was  ntft  placed  on  the  footing  of  a  bill 
of  exchange,  as  provided  by  the  statute.  Al- 
though the  bonds  had  coupons  attached  to  * 
them,  and  were  payable  to  bearer,  they  were, 
in  legal  effect,  only  promissory  notes,  and 
each  assignee  toalk  them  subject  to  prior  eo- 
ultles.   Rlcble  t.  GtaUe,  108  Ky.  488.  66  B. 


W.  963;  Fidelity  Trust  &  Safety  Vault  Co. 
V.  Garr  (Ky.)  66  8.  W.  960,  and  cases  cited. 
None  of  the  bondholdnv,  therefore^  are  pro- 
tected by  the  fact  that  fhey  took  the  bonds 
In  the  due  course  of  bosiness,  and  without 
notice.  We  find  no  evidence  In  the  record, 
that  the  corporation  ever  disposed  of  the  4 
bonds  which  Nldiols  took  possession  of  and 
delivered  to  Cassell,  or  the  2  wliich  Mitchell 
took  possession  of  and  disposed  of  as  bla 
own.  These  bonds  were  the  property  of  the 
corporation,  and,  not  having  been  disposed 
of  by  It,  remain  Its  property,  and  cannot 
be  enforced  in  this  action  as  a  lien  on  its 
plant  Tbe  10  bonds  delivered  to  the  Central 
Thomson-Houston  Company,  and  the  M 
bonds  delivered  to  tbe  trust  company  as  col- 
lateral to  the  note  of  ¥10,000,  are  the  only 
bouds  which  constitute  a  Hen  on  the  property. 
After  the  prior  claims  as  adjudged  by  the  cir- 
cuit court  are  i>akl.  io/«4  of  the  fund  remain- 
ing should  t>e  applied  to  pay  the  10  bonds 
sold  to  the  Oentral  Thomson-Houston  Com- 
pany, and  BV«4  of  it  to  pay  the  64  bonds 
pledged  to  the  trust  company  to  secure  its 
note.  The  trust  company  had  the  right  to 
look  to  tbe  entire  proceeds  of  these  bonds  for 
the  payment  of  Its  debt,  and,  when  Mitchell 
paid  the  debt  as  surety,  be  succeeded  to  all 
the  rights  of  the  trust  company,  and  had  the 
right  to  look  to  the  entire  proceeds  of  the 
64  bonds  for  the  repayment  of  his  money 
and  interest  The  remainder  of  the  proceeds 
of  these  S4  bonds,  after  tbe  imytnent  of 
Mitchell's  debt,  with  Interest,  Is,  as  between 
It  and  Mitchell,  tbe  property  of  tbe  water 
company,  for  Mitchell  has  no  claim  on  them 
except  the  Hen  for  tbe  repayment  of  bis 
money,  with  interest.  If  the  10  bonds  held 
by  the  Central  Thomson-Houston  Company 
are  not  paid  In  full  by  ^Vb*  of  the  net  pro- 
ceeds of  the  sale  above  directed  to  be  paid 
upon  them,  tbe  remainder  of  the  principal 
and  Interest  of  these  bonds  should  be  paid 
in  full  out  of  the  funds  set  apart  to  the  wa- 
ter company  after  the  payment  of  MltebeD's 
debt  out  of  the  proceeds  of  the  54  bon<te. 
as  above  Indicated.  For  the  water  company 
is  the  obligor  in  the  bonds  held  by  tbe  Cea- 
tial  Thomson-Honston  Company,  and  must 
discharge  Ite  obligatlm  out  of  the  funds  com- 
ing to  it  before  it  can  be  allowed  to  withdraw- 
any  part  of  the  proceeds  of  tbe  sale.  The 
substance  of  the  situation,  as  between  tba 
Central  Thomson-Houston  Company  and  the 
water  company,  is  that  the  former  company 
holds  the  promise  of  the  latter  to  pay  it 
$6,000.  secured  by  a  Hen  on  the  prop«ty  In 
contest,  and,  as  between  the  two,  the  wa- 
ter company's  right  to  the  proceeds  of  the 
sale  is  subordinate  to  the  lien  of  the  Central 
l^omson-Honston  Oompany. 

When  all  the  bonds  are  thus  paid  olt,  so 
tar  as  they  are  a  valid  Hen  on  tbe  property, 
the  ronalnder  of  the  fund.  If  nothing  else 
appeared,  would  be  the  proptrty  of  tbe  wa- 
ter company;  and  the  question  arises  wbetAi- 
or  tills  fund  thus  remaining  should  aU  be 
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adjudged  to  the  water  compniiy,  or  whether 
Montgomery  and  his  asat>eiateB  should  be  ad- 
judged- compensation  out  of  it  to  the  extent 
of  its  enhancement  by  reason  of  the  better- 
ments placed  by  Montgomery  and  his  asso- 
dates  on  the  property.  The  proof  leaves  no 
doubt  that  Montgomery  and  his  associates 
not  only  kept  the  plant  In  repair,  replacing 
what  was  worn  out,  but  put  in  the  arc  light 
system,  extended  the  mains  and  lines;  ad- 
TRucIng  a  large  sum  of  money  for  this  pur- 
pose, and  patting  all  the  net  earnings  of  the 
company  Into  it;  thus  causing  It  to  bring, 
when  finally  sold,  $30,000,  when  it  was,  at 
the  time  th^  got  It,  under  the  evidence, 
worth  very  much  leas.  The  rule  Is,  as  be- 
tween YcoAoT  and  vendee  or  mortgagor  and 
mortgagee,  that  chattels  attached  to  the  real- 
ty by  the  vendee  or  mortgagor  are  not  sub- 
ject to  the  lien,  when  they  are  not  Intended 
as  a  permanent  accession  to  the  freehold, 
and  may  be  removed  without  substantial  im- 
pairment of  the  property.  In  Clore  v.  Lam- 
bert, 78  Ky.  224,  a  steam  engine  and  planing 
mill,  attached  to  a  building  by  bolts  and 
screws  by  the  vendee,  were  allowed  to  be 
removed  after  a  salt  was  brought  to  enforce 
tiie  vendor's  lien.  Under  the  rule  thus  de- 
clared, the  arc  light  system  and  other  ma- 
chinery bought  by  Montgomery  and  his  as- 
sociates, which  might  be  removed  from  the 
building  without  injury  to  it,  might,  as  be- 
tween vendor  and  v«idee,  have  been  detach- 
ed and  taken  away.  But  it  is  insisted  that 
the  mortgage  in  this  case  provides  that  It 
should  cover  after-acquired  property  placed 
on  the  land  by  the  water  company,  and  that, 
as  Montg<»nery  and  his  associates  bought 
mbject  to  the  mwtgage.  they  stand  in  the 
shoes  of  the  water  company,  and  cannot  be 
heard  to  say  that  after-acquired  property 
which  they  bought  and  placed  on  the  land  is 
not  covered  by  the  mortgage.  Where  nego- 
tiable bonds  have  been  Issued,  secured  by  a 
mortgage  of  a  railway  company  on  property 
then  on  hand  or  thereafter  to  be  acquired, 
the  mortgage  is  upheld,  in  favor  of  the  bond- 
holders, as  to  after-acquired  property;  other- 
wise long-time  bonds  could  not  be  issued,  and 
money  raised  up(H)  them.  Westlnghonse 
Electric,  etc.,  Co.  v.  Citizens'  St.  R.  Co.  (Ky.) 
68  S.  W.  463;  Porter  v.  Steel  Co.,  122  U.  S. 
283,  T  Sup.  Gt.  1206,  30  L.  Ed.  1210;  Jones 
on  Mortgages;  9  436.  But  where  no  bond- 
bolder  is  interested,  and  the  controversy  Is 
between  tbe  bona  fide  occupants  of  the  prop- 
erty and  the  mortgagor  after  the  mortgage 
debt  bas  been  satlslled,  a  different  question 
Is  presented.  As  between  them,  the  occu- 
pants should  have  been  allowed  to  remove 
from  the  ivemises  all  such  fixtures  as  were 
removable  as  between  vendor  and  vendee. 
To  Ulnstrate:  If  it  had  turned  out  in  this 
action  that  none  of  the  bonds  were  enfcHTcea- 
ble  against  the  water  company,  and  that 
tfa»e  was  no  lien  on  the  property  under  the 
mortgage.  It  would  hardly  be  maintained,  as 
between  Montgomery  and  bis  associates,  on 


the  one  band,  and  the  water  company,  on 
the  other,  that  they  would  not  have  tbe  right 
to  remove  from  the  property  such  fixtures  as 
are  removable  between  vendor  and  vendee, 
for  the  stipulation  in  the  mortgage  as  to 
after-acquired  property  Is  for  the  protection 
of  the  mortgagee,  and  affords  no  reason  for 
pntting  Into  the  treasury  of  the  water  com- 
pany tbe  property  of'  tbe  purcbasers  wbo 
bought  subject  to  the  mortgage,  and  placed 
the  chattels  on  the  property  on  the  Idea  that 
they  might  remove  them  when  they  were  re- 
quired to  surrender  pofisession.  If  none  of 
the  bonds  had  been  sold  by  the  water  com- 
pany, the  relation  of  mortgagor  and  mortga- 
gee would,  in  effect,  exist  between  the  water 
company  and  the  parties  who  bought  sub- 
ject to  the  mortgage,  and  held  possession  un- 
der their  purchase.  Tbe  water  company 
would  then  l>e  entitled  to  the  benefit  of  the 
mortgage  to  the  extent  of  the  amount  named 
therein,  but  this  would  not  enable  it  to  say 
that  the  stipulation  of  the  mortgage  as  to 
after-acquired  property  placed  on  tiie  land 
by  it,  made  for  the  benefit  of  tbe  bondhold- 
ers, should  inure  to  Its  benefit  as  against  the 
purchasers  who  took  subject  to  the  mort- 
gage, and  give  it  a  Uen  on  th^  after-ac- 
quired property,  which  It  would  not  other- 
wise have.  If  the  water  company  had  paid 
the  note  to  the  trust  company,  and  had  tak- 
en up  the  five  bonds  held  by  the  Central 
Thomson-Houston  Company,  and  had  then 
filed  this  suit  Itself  to  have  the  mortgage 
foreclosed,  and  the  amount  of  tbe  mortgage 
debt  paid  to  It,  It  could  hardly  maintain  that 
It  was  entitled  to  have  a  foreclosure  on  any- 
thing more  than  Its  property,  or  that  Mont- 
gomery and  bis  associates  could  not  remove 
anything  in  that  event  from  the  premises 
which  would  be  removable  between  mortga  - 
gor  and  mortgagee.  Yet  this  is,  in  sub- 
stance, tbe  case  we  have  as  to  the  surplus 
left  after  tbe  payment  of  the  bonds,  as  tbe 
bonds  were  not  negotiable,  and  are  not  en- 
forceable against  the  water  company  further 
than  as  indicated.  2  Jones  on  Mortgages,  { 
1481. 

We  therefore  conclude  tliat,  out  of  ttie  sur- 
plus left  after  the  payment  of  tbe  bonds 
which  would  otherwise  be  adjudged  to  the 
water  company,  compensation  should  be 
made  to  Montgomery  and  his  associates  to 
the  extent  that  the  price  which  the  property 
brought  at  tbe  sale  was  enhanced  by  tbe  bet- 
terments placed  thereon  by  Montgomery  and 
his  associates,  which  were  removable  by 
them  under  the  rule  laid  down  in  Clore  v. 
Lambert  This  will  Include  not  only  the 
machinery  in  the  power  house,  but  the  ad- 
ditional water  mains  put  In  by  them,  and 
tbe  additional  electric  lines  put  up  by  them, 
for  these  could  be  disconnected  from  the  old 
mains  and  lines  without  any  Impairment  of 
their  value.  Nothing  will  be  allowed  for  re- 
pairs on  the  old  plant,  or  the  old  mains  or 
lines,  or  for  anything  which  was  put  In  to 
supply  the  place  of  what  was  orlgloally  mort- 
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gaged,  DDt  worn  ont  The  amouDt  of  com- 
penBatlon  to  be  allovved  them  is  not  the  coBt 
of  the  property  which  they  added,  but  the 
extent  to  whicb  these  additions  enhanced  the 
price  which  the  property  brought  at  the  sale, 
as  near  as  It  can  be  ascertained  by  proof  of 
what  the  whole  property  consisted  of,  and 
Its  Talne,  and  proof  of  the  value  of  the  ad- 
ditions above  referred  to,  and  such  other  evi- 
dence as  may  be  had.  On  the  return  of  the 
case  to  the  circuit  court,  It  will  be  referred 
to  a  C(»nmls8loDer  to  report  In  detail  what 
additions  were  made  by  Montgomery  and  his 
associates,  for  which  they  should  be  allowed 
as  above  explained,  giving  tbe  value  of  each^ 
the  value  of  tbe  other  property  covered  by 
tbe  mortgage,  and  to  ascertain,  as  nearly  as 
can  be  dime,  how  much  of  tbe  (30,000  for 
which  the  property  sold  represents  the  addi- 
tions made  by  Montgomery  and  bis  associ- 
ates, for  which  they  should  be  compensated, 
as  above  explained.  After  Montgomery  and 
his  associates  are  paid,  the  rest  of  the  fund 
will  be  adjndged  to  Mitchell,  Patterson,  and 
Gassell,  or  their  assigns;  Mitchell  being  first 
paid  $296.96,  as  adjudged  by  the  circuit 
court  The  assignment  of  the  bond  to  D.  B. 
Logan  should  be  treated  as  an  assignment  to 
Logan  of  with  interest  from  April  1, 

1897,  ont  of  Patterson's  share  of  the  pro- 
ceeds. The  assignments  of  the  other  bonds 
by  B.  A.  Mitchell  or  his  asrignees  should  be 
treated  as  assignments  of  the  proceeds  of 
the  bonds  as  herein  adjudged,  which  should 
be  paid  accordingly.  Patterson  took  no  title 
to  the  bond  which  Mitchell  sent  to  him  sim- 
ply to  show  to  others,  and  Pattomn's  as- 
signment of  this  bond  to  Logan  should  be 
treated  simply  as  a  transfer  by  Patterson  to 
Logan  of  enough  of  his  share  in  the  snrplna 
to  pay  Logan's  debt  of  $250.  Tbe  court  prop- 
erly held  that  this  surplus  should  be  equally 
divided  between  Patterson,  Mitchell,  and 
Nichols,  or  their  assigns. 

Judgment  reversed,  and  cause  rraunded 
for  further  proceedlnga  consistent  herewith. 

BUBNAM.  0.  J.,  and  O'BEAR,  J.,  dissent 
from  BO  much  of  the  opinion  as  gives  Mont- 
gomery and  his  associates  compensation  tor 
their  betterments. 


WATTS  T.  NATIONAL  0A8H  BBQISTEB 

CO. 

(Conrt  of  Appeals  of  Keutucky.  Jan.  8,  1904.) 

SALES-CONTRACT-CONSTRUCTION— 8ALB  ON 
AFFROYAIi-RBASONABLE  TIME. 

1.  A  writing  i^ven  to  a  porchaser  of  a  cash 
register  by  the  agent  effecting  the  sale,  reciting 
that  "we  hereby  agree  that  should  yon,  after 
thirty  days'  use  of  the  register,  decide  that  it  is 
not  the  maddne  for  yoar  business,  to  allow  you 
to  exdiange  same  for  any  other  register  we 
make,  or  ship  tbe  register  back  to  us,"  conati- 
tnted  part  of  the  contract  of  sale. 

2.  The  pordiaser  of  a  cash  register,  who  had 
right  to  nject  or  exchange  the  machine  within 
30  da^  after  delivery,  notified  the  company 

Y  I.  See  Salas,  voL  41,  CraL  Dig.  H  *U,  <B4. 


that  the  madiine  was  not  satisfactory  about  12 
days  afte^  the  exi^atiou  of  the  30  day^  and 
asked  what  he  should  do  with  it,  and  was  told 
that  be  would  be  hdd  to  the  contract.  He  re- 
taioed  possession  of  it  for  aboot  six  months, 
using  It  as  a  cash  drawer*  and  not  as  a  register. 
Held,  that  he  had  failed  to  return  the  mschlna 
within  a  reasonable  time,  and  had  impliedly 
ratified  the  sale. 

Appeal  from  Circoit  Court,  Scott  Couu^. 

"Not  to  be  officially  reported." 

Action  by  the  National  Cash  Register  Com- 
pany against  O.  H.  Watts.  From  a  Jui^- 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Montgomery  ft  Lee,  tor  appellant  Victor 
F.  Bradley,  tor  appellea 

O'BEAB,  J.  Appellee  omtracted  to  sell 
to  appellant  one  of  its  cash  registering  ma- 
chines for  $325,  payable  In  installments. 
The  contract  was  reduced  to  writing,  and 
signed  by  appellant,  but  appellee's  agent  who 
negotiated  the  sale  gave  to  appelant  at  the 
same  time  the  following  writing,  which  we 
hold  constituted  a  part  of  the  contract  be- 
tween the  parties:  "In  consideration  of  the 
contract  given  us  to-day,  we  hereby  agree 
that  should  you,  after  thirty  days'  use  of 
the  register,  decide  that  It  Is  not  the  ma- 
chine for  your  business,  to  allow  yon  to  ex- 
change same  for  any  other  register  we  make, 
or  ship  the  register  back  to  ns,  tiiereby  dos- 
ing the  account  in  full."  The  register  was 
shipped  to  appellant,  and  received  by  him. 
The  30-days  trial  expired  about  the  1st  of 
July.  On  the  12th  of  July  appellant  wrote 
a  letter  to  appellees  at  their  principal  ofBce 
at  Dayton,  Ohio,  stating  tliat  the  register  was 
not  satisfactory  to  him;  but  he  did  not  trffer 
to  exchange  it  for  another,  nor  did  he  ship 
the  register  bade  to  them.  He  merely  asked 
appellee  what  he  should  do  with  It  Appel- 
lee responded  that  it  would  bold  him  to  the 
sale  evidenced  by  the  written  contract  which 
be  bad  signed  and  delivered  to  it.  Appellant 
retained  possession  of  the  machine  for  about 
six  months,  and  continued  to  use  it  as  a 
cash  drawer,  but  says  he  did  not  use  it  "tor 
the  purpose  for  which  it  was  made."  The 
trial  court,  instmcting  tbe  Jury,  told  tiiem 
that  it  was  appellant's  duty,  after  80  days* 
trial,  If  he  decided  that  it  was  not  the  ma- 
chine for  his  business,  to  wltbln  a  reasonable 
time  notify  tbe  vendor  company  that  tbe 
machine  was  not  suitable  for  his  business, 
and  to  demand  an  exchange  for  another  reg- 
ister, or  to  ship  that  one  back  to  said  com- 
pany, and  that,  if  he  failed  after  a  reason- 
able length  of  time  to  do  either  of  these 
things,  they  must  find  for  tbe  company.  We 
are  of  opinion  that  this  Instruction  was  r^ht, 
and  that  tbe  verdict  of  tbe  Jury  finding 
against  appellant  was  authorized  by  the  evi- 
dence and  by  the  law.  Where  an  article 
is  sold  on  trial  the  sale  is  not  complete  until 
approval  Is  given,  either  expressly  or  by  tax- 
plication,  resaiting  from  keeping  tbe  goods 
b^(Hid  tiie  time  allowed  by  tbe  agxeemsut 
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for  trial.  If  the  goods  should  be  retained 
for  an  nnreasonable  length  of  time  after  the 
period  allowed  for  trial,  the  sale  becomes 
absolute.  Benjamin  on  Sales,  585,  696;  Mc- 
Uormlck  Harvesting  Machine  Co.  r.  Arnold 
<Ey.)  76  8.  W.  823.  It  appellant's  duty, 
U  be  would  reject  the  conditional  sale  of  the 
register  to  him,  to  have  returned  It  to  ap- 
pellee, as  by  the  terms  of  the  contract  It  was 
stipulated  that  he  might  do.  Having  failed 
for  an  unreasonable  length  of  time  to  do 
so,  although  the  ctunpany  was  Insisting  that 
he  was  bound  to  take  the  machine  anyhow, 
be  impliedly  ratified  the  sale  under  the  con- 
tract. 

Therefore  the  Judgment  is  affirmed,  with 
damagei. 


PACIFIC  MUT.  LIFB  INS.  CO.  t.  BAILBT. 

(Court  of  i^pealB  of  Kentacky.  Jan.  19.  1904.) 

INSURANCE  —  MISRBPRESENTATION  —  UATO- 
RXAUTT—PLEAOING— APPEAL— OBJEC- 
TIONS NOT  MADB  AT  TRIAL. 

1.  Ey.  St.  1903,  i  6S9.  proTides  that  all  state- 
ments in  any  application  for  a  policy  of  insur- 
ance shall  be  deemed  and  held  representations 
and  not  wamntiea,  and  that  misrepresentations, 
unless  matolal  or  fraudoleot,  Hhail  not  prevent 
a  recovery  on  the  policy.  Beld,  that  where  an 
answer  In  an  action  on  an  acddeut  policy  set  up 
a  miarraresentation  as  to  the  business  in  which 

Slaintitf  was  engaged,  but  tailed  to  allege  any 
lets  skowing  that  plaintiff's  engaging  in  the  ad- 
ditional buainesa  not  disclMed  was  material  in 
any  way  to  the  risk,  that  it  brought  on  the 
disease  from  which  plaintiff  suffered,  was  a 
more  hazardons  occupation,  or  that  defendant 
woulcl  not  have  taken  the  risk  if  the  facts  had 
been  truthfully  disclosed,  the  answer  was  de- 
mnrrable. 

2.  In  an  actloo  on  an  accident  policy,  an  an- 
swer setting  up  a  misrepreaentation  as  to  plain- 
tiff's buaineas,  and  allecing  that  the  additional 
budness  not  disclosed  by  plaintiff  materially 
increased  the  risk,  without  the  facts  from  whld 
soch  Increase  could  be  Inferred,  was  Insufficient 
to  show  that  the  mlsrqn^aentation  was  ma- 
terial. 

3.  In  an  action  on  an  acddent  policy,  an  ob- 
jection neither  pleaded  nor  rdied  on  in  the  trial 
court  cannot  be  reUed  on  on  appeal. 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Bailey  against  the  Padflc 
Mutual  Life  Insurance  Company.  From  a 
Judgment  In  favw  of  i^alntlff,  defendant  ap- 
peals. Affirmed. 

8.  B.  Disbmon  and  T.  L.  Edelen,  for  appel- 
lant James  D.  Black  &  P.  D.  Black  and  B. 
"B.  QoUen.  tor  appelloe^ 

HOBSON,  J.  Appellant  iBSued'  to  appellee, 
on  September  2, 1901,  a  health  policy  by  which 
It  agreed  to  pay  him  an  Indemnity  of  twenty- 
flve  dollars  (fW^  a  wedE  for  a  poiod  not  ex- 
ceeding 26  weeks,  U  wMiln  a  year,  among 
other  things,  be  was  contlDnonsly  disabled 
and  iHrevrated  Cor  that  length  of  time  tnm 
performing  any  and  all  kinds  of  duties  per* 
talnlng  to  his  occnpatkHi  by  reastuis  of  cere- 
bral apt^lexy.  In  the  application  for  the  pol- 

7  :.  See  iDBuraace,  vol.  28,  Cent.  Dls.  |  1817. 


icy  there  la  tills  clause:  "0^  My  occupation 
and  duties  required  of  me  are  fully  described 
as:  (state  kind  of  goods)  general  merchandise, 
retail,  proprietor."  Appellee  alleged  that  he 
was  stricken  with  cerebral  apoplexy  on  No- 
vember 3,  1901,  and  was  disabled  for  the  foil 
period  of  26  weeks.  Appellant  denied  the  al- 
legations of  the  petition,  and  In  the  second 
paragraph  of  its  answer  set  up  the  clause 
quoted  from  the  application,  and  alleged  that 
in  addition  to  the  general  merchandise  busi- 
ness the  plaintiff  "also  followed  the  occupa- 
tion of  a  lumberman  and  contractor  with  rail- 
road companiea  in  getting  out  cross-ties  and 
other  thnbers,  and  that  his  duties  consequent 
thereto  required  him  to  supervise  or  oversee 
employes,  travel  over  and  through  the  country 
in  looking  after  said  buMness,  and  doing  other 
things  connected  therewith,  all  foreign  to  the 
ordinary  duties  of  general  mendiandlse;  that 
the  duties  connected  with  the  other  occupa- 
tion of  the  plaintiff,  other  than  those  of  his 
occupation  of  that  of  general  merchandise, 
very  materially  Increased  the  risk  on  the  part 
of  the  defendant"  The  court  sustained  a  de- 
murrer to  this  paragraph  of  the  answer,  and, 
the  case  being  submitted  to  the  Jury,  tiie 
plaintiff  recovered  the  amount  sued  for. 

Section  639,  Ky.  St  191:^  ts  as  follows: 
"All  statements  or  descrlptlonB  In  any  appli- 
cation for  a  policy  erf  Insurance  shall  be  deem- 
ed and  held  representations  and  not  warran- 
ties; ncH*  shall  any  misrepresentation,  tmlesa 
material  or  fraudulent,  prevent  a  recovery  on 
the  policy."  It  is  not  averred  In  the  answer 
that  the  disease  of  cerebral  apopl^,  with 
which  the  plaintiff  suffered,  was  In  any  man- 
ner broaght  about  by  his  occupation  as  a  lum- 
berman or  contractor,  or  that  this  contributed 
in  any  manner  thereto.  It  is  not  averred  that 
such  an  occupation  was  classed  in  a  different 
way  from  that  of  general  merchandising,  or 
that  It  was  a  more  hazardons  occupation.  It 
Is  not  alleged  that  the  defendant  would  not 
have  taken  the  risk  if  it  had  known  that  the 
plaintiff  was  occupied  also  in  getting  out 
cross-ties  and  other  timbers.  No  fact  Is  plead- 
ed showing  that  bis  engaging  In  this  business 
was  material  in  any  way  to  the  risk.  The 
bare  allegation  that  It  very  materially  in- 
creased the  risk  Is  simply  a  conclusion  of  the 
pleader.  The  facts  should  have  been  stated, 
so  that  the  court  could  see  from  the  pleading 
that  the  mlsrepresentatiott  was  material  to  the 
risk.  Were  the  rule  otherwise,  any  omission 
in  the  application,  however  trifling  or  unim- 
jHfftant,  might  be  pleaded  in  an  answer  In 
bar  of  an  action  on  the  policy.  This  would 
defeat  the  purpose  of  the  statute.  To  make 
a  good  answer,  the  defendant  must  state  in 
its  answer  facts  showing  that  the  misrepre- 
sentation was  material.  This  not  being  done, 
the  court  properly  sustained  the  demurrer. 

The  proof  by  the  defendant  on  the  trial 
tended  to  show  that  the  plaintiff  suffered 
from  facial  paralysis,  while  the  proof  for  the 
plaintiff  tended  to  show  that  the  disease  was 
ceret>ral  apoplexy.    The  great  weight  of  the 
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evidence,  and  the  clrcnmstences  shown  by  It. 
sustain  the  verdict  of  the  Jury. 

There  was  no  eyidence  on  the  trial  con- 
ducing In  any  way  to  show  that  the  plalntUTs 
failure  to  state  that  he  dealt  in  railroad  ties 
and  timber  was  in  any  manner  material  to  the 
risk.  In  the  brief  filed  in  this  court,  reliance 
is  placed  on  the  fact  that  it  is  shown  by  the 
evidence  that  the  plaintiff  tuid  had  typhoid 
few  In  the  spring  of  the  year  1901,  and  this 
was  not  disclosed  In  the  appUcatlpn.  But 
there  was  no  plea  of  this  fact,  or  of  the  clause 
in  the  application  relating  to  the  subject 

Judgment  affirmed. 


SMITH  v.  KENTUCKY  LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.  Jau.  12,  1904.) 

KASTSR  AND  SERVANT— PERSONAL  INJURIBS— 
CONTRIBUTORY  NEaUQBNCB-EVI- 
DBNCH-aUFFIClBNCT. 

1.  Plfliatiff  was  In  defendant's  emt)lo7  as  one 
of  a  gang  of  laborers  engaged  in  clearing  away 
drift  ana  in  rolling  logs  owned  by  defendaot 
into  such  a  positioD  that,  when  a  flood  came, 
the  logs  would  be  floated  out  and  brought  down 
the  stream  to  defendant's  mill.  As  the  gang 
were  going  down  the  stream,  they  came  to  a 
drift  near  the  edge  of  the  water  on  the  bank, 
which  had  lodged  against  two  trees  25  or  30 
feet  apart,  and  the  foreman  directed  one  man  to 
cut  one  of  the  trees  and  plaintiff  the  other,  after 
the  foreman  bad  been  on  top  of  the  drift  and 
examined  it.  While  chopping  on  the  tree,  plain- 
tiff, who  was  standing  below  the  drift  in  the  bot- 
tom of  the  creek,  told  the  foreman  he  thoaght 
the  big  log  should  be  tolled  out,  as  it  might  fall, 
and  the  foreman  responded  that  he  bad  walked 
from  one  end  of  it  to  the  other,  and  that  it  was 
safe,  and  for  him  to  proceed.    From  where 

Slaintiff  stood  he  could  see  but  one  side  of  the 
rlft^  while  the  foreman,  who  was  on  top  of  it, 
could  see  its  entire  beariogs,  and  plaintitC  there- 
fore took  it  for  granted  that  there  was  no  dan- 
ger of  the  log  supping,  but  he  bad  only  struck 
one  or  two  strokes  on  the  tree  with  his  axe 
when  the  other  tree  fell,  and  the  big  log  im- 
mediately slipped  from  its  moorings,  falling  on 

glaintiff,    and    inflicting    dangerous  injuries. 
'eld,  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence. 

Appeal  from  CSrcuit  Court,  Pulaski  Coun- 
ty. 

"Not  to  be  offlcialiy  reported." 

Action  by  Joe.  Smith  against  the  Kentucky 
Lumber  Company.  From  a  Judgment  for  de- 
fendant, plalntllf  appeals.  Reversed. 

Denton  &  Robinson,  for  appellant  O.  H. 

Wadel,  for  appellee. 

BURNAM,  0.  J.  The  appellant,  Joe  Smith, 
Instituted  this  action  against  the  appellee, 
the  Kentucky  Lumber  Company,  to  recover 
damages  for  a  personal  injury  sustained  by 
him  while  In  their  employ,  which  he  al- 
leges was  due  to  the  negligence  of  one  of 
appellee's  servants  superior  In  authority  to 
himself,  and  under  whose  direction  he  was 
at  the  time  of  the  injury.  The  answer  of  the 
defendant  was,  first,  a  denial;  second,  a  plea 
of  contributory  negligence;  third,  that  appel- 
lant's injury  was  chargeable  to  the  negli- 
gence of  a  fellow  servant.  Upon  the  trial 
Of  the  cas^  at  the  conclusion  of  plaintiff's 


testimooy,  a  Judgment  was  entered  at  the  di- 
rection of  the  court  in  favor  of  the  dtfendant, 
and  this  appeal  Is  prosecuted  by  the  plain* 
tiff. 

The  testimony  shows  that  plaintiff  at  the 
time  he  received  the  Injury  was  In  the  em- 
ploy of  the  defendant  as  one  of  a  gang  of  la- 
borers engaged  In  clearing  away  drift  from 
White  Oak  creek,  one  of  the  trlbotarles  of 
the  Cumberland  river,  and  In  rolling  logs 
owned  by  them  Into  such  a  position  that 
when  a  flood  came  in  the  river  the  logs  would 
be  floated  out  and  brought  down  the  stream 
to  the  defendant's  mill  at  Bumslde,  Ky., 
under  the  direction  of  Richard  Taylor  as  fore- 
man. Appellant  testified  that  as  the  gang 
were  going  down  the  creek,  they  came  to  a 
drift  near  the  edge  of  the  water  on  the  bank 
of  the  creek,  which  bad  lodged  against  two 
trees  25  or  30  feet  apart,  and  was  some  8 
or  8  feet  high;  that  a  number  of  saw  logs 
belonging  to  the  defendant  had  lodged  in 
the  drift;  that  one  of  them,  abont  25  or  30 
feet  long,  extended  out  l>eyond  the  face  of 
the  drift  about  6  or  S  feet,  and  that  It  looked 
like  It  might  be  easily  loosened;  that  tbe 
trees  against  which  tbe  drift  was  lodged 
leaned  towards  the  bed  of  the  stream;  that 
appellee's  foreman,  Taylor,  got  on  top  of  the 
drift,  and  examined  it,  and  directed  George 
Davis  and  Sam  Collier,  the  axmen  of  the 
party,  to  cut  the  two  trees,  remarking  that 
when  the  rise  came  the  drift  would  float  out; 
that  Collier  began  to  cut  on  one  tree  and 
Davis  on  the  other;  that  Taylor  told  Davis 
to  cut  from  the  under  side,  so  that  the  drift 
would  not  bang  on  the  stump;  that  Davis 
responded  that  It  was  unhandy  for  him  to  do 
so,  end  that  Taylor  thereupon  directed  him 
to  cut  tbe  tree  from  the  under  side,  as  he 
was  left  handed;  thai  he  was  standing  at 
tbe  time  below  the  drift  In  the  bottom  of 
tbe  creek,  and  that  he  told  Taylor  that  he 
thought  the  big  log  referred  to  should  be  roll- 
ed out,  as  it  might  fall  on  him;  that  Taylor 
responded  that  he  had  walked  from  one  end 
of  it  to  the  other,  and  that  it  was  safe,  and 
for  him  to  proceed  with  the  cutting;  from 
where  be  stood  he  could  not  see  but  one  side 
of  the  drift,  while  Taylor,  who  was  on  top 
of  it,  could  see  its  entire  bearing,  and  that 
he  therefore  took  It  for  granted  that  there 
was  no  danger  of  tbe  log  slipping;  that  he 
had  only  struck  one  or  two  strokes  on  tbe 
tree  with  his  axe,  when  the  other  tree,  on 
which  Collier  was  cutting,  fell;  and  that  the 
big  log  Immediately  slipped  from  its  moor- 
ings, falling  upon  htm,  Inflicting  dangerous  in- 
juries. Under  this  state  of  fact  appellee  In- 
sists that,  as  appellant  was  aware  of  the 
danger  from  cutting  tbe  tree,  he  assumed 
the  risk,  and  was  guilty  of  such  contributory 
negligence  as  to  preclude  recovery. 

The  rule  on  this  subject,  as  frequently  an-i 
nounced  by  this  and  other  courts,  is  that.  If 
the  risk  Is  such  that  a  prudent  man  would 
have  refused  to  do  the  work,  under  the  cir- 
cumstances, becatue  of  the  danger,  then  the 
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serrant  acts  at  bin  peril  In  undertaking  It. 
But  wbere  tlie  probability  of  injury  la  sncb 
tbat  the  minds  and  judgment  of  prndent  men 
mlgbt  dllTer  upon  tbe  certainty  of  Its  hap- 
pening, and  where  the  master  insists,  after 
the  objection  of  the  serraot,  that  the  serv- 
ant proceed  with  the  work,  then  the  serrant 
has  the  right  to  rely  upon  the  master's  pre- 
sumed superior  knowledge.  See  Wake  &  Co. 
T.  Price  (Ky.)  R8  S.  W.  519;  Southern  Ry.  Co. 
Y.  Hart  (Ky.)  64  S.  W.  6S0;  Shearman  &  Red- 
field  on  Negligence,  126;  Long's  Adm'r  t.  I. 
C.  R.  B.  Co.  (Ky.)  68  S.  W.  1006,  68  L.  R.  A. 
237;  Lasch,  etc.,  r.  Stratton,  101  Ky.  872,  42 
S.  W.  756. 

The  appellant,  from  bis  atandpoint  below 
the  drift,  could  only  see  tbe  side  of  tbe  drift 
next  to  tbe  river,  while  Taylor,  standing 
on  the  top  of  the  drift,  could  see  every  side 
of  it,  and  was  tberefwe  much  better  able 
to  determine  the  probability  of  the  log  slip- 
ping than  appellee.  Under  these  circumstan- 
ces, appellant  did  not  have  equal  opportuni- 
ties with  Taylor  to  reaHse  and  appreciate 
the  danger,  and  be  had  the  right  to  believe 
tbat  be  would  not  require  him  to  perform 
a  dangerous  act,  especially  after  hie  attention 
bad  been  called  to  this  danger.  We  therefore 
conclude  tbat  tbe  trial  court  erred  in  giving 
to  the  jury  tbe  peremptory  instruction  to 
find  for  the  defendant,  and  tbe  judgment  is 
therefore  reversed,  and  cause  remandeC  for 
a  new  trial  consistent  wltb  this  opinion 


BOOBBS  V.  008TIOAN. 
(Court  of  Appeals  of  Kentucky.  Jan.  8,  1904.) 
NOTB-RUSINO  AHOUKt— SVIDENCB. 
1.  Evidence  held  Insnfficlent  to  support  a  find- 
Ibe  that  a  note  for  tOOO  had  been  raised  from 
100  by  the  nnanthorlzed  addition  of  a  figore. 

Anwal  from  Circuit  Oonrt,  Campbell  Oonn- 
■ty. 

"Not  to  be  officially  reported." 

Snit  by  M.  J.  Costlgan  to  settle  the  estate 
of  Fbellm  Bogera,  deceased.  From  a  judg- 
ment dlaallowlng  the  claim  of  Delia  Rogers, 
she  vpeals.  Reversed. 

H,  N.  Dnmont,  for  appellant.  E.  W.  Haw- 
kfoa,  Jr.,  for  appellee  W.  J.  CMtlgan.  Tboa. 
Healey,  Ua  aK>ellee  executrix. 

O'BEAR,  J.  Appellant,  Delia  Rogers,  claims 
that  on  January  18.  1807,  she  loaned  to  Phe- 
11m  Bogera  9600,  and  tbat  be  on  that  date 
executed  to  her  the  following  promlsscH? 
note:  "I  promise  to  pay  to  the  order  of  Delia 
Rogers  $600  at  any  time  as  she  wants  to  force 
her  claim.  Signed  in  duplicate.  January  IS, 
1807.  Pbelim  BogNS."  Tbe  maker  of  tbe 
note  was  appellant's  uncle,  and  lived  with 
her  and  her  sister  for  several  years  just  be- 
ton  his  death.  He  left  their  home  and  took 
op  his  residence  elsewhere  a  few  months  be- 
fore bis  death.  A  few  days  before  bis  death, 
aiv>eUant  aoed  him  upon  the  note,  but  be  died 
before  answering  fibe  salt  In  the  anlt  toongbt 


by  a  creditor  to  settle  Phellm  Rogers'  estate, 
appellant  filed  the  note  aa  a  claim.  Tbe  de- 
fense of  the  executrix  is  that  tbe  note  is  not 
the  act  and  deed  of  Phellm  Rogers,  because 
it  Is  alleged  that  it  has  been  raised  from  f60 
to  9600  by  tbe  unauthorized  addition  of  the 
figure  naught  to  the  $60  afto-  It  was  signed 
and  delivered  by  Phellm.  Tbe  commlsaiooer, 
npcm  the  proof  heard  before  lilm,  reported  al- 
lowing tbe  claim.  Upon  tbe  trial  of  tbe  ex- 
ceptions the  circuit  court  rejected  the  dalm. 
The  only  question  is  whether  the  action  of  the 
drcnit  court  Is  sustained  by  the  evldeoce. 

It  is  shown  tbat  ftppdlant,  Delia  Rogers, 
was  a  single  woman,  and  has  worked  for  a 
number  of  years  in  mannfticturlng  establish- 
ments in  Cincinnati,  receiving  $8  or  $8  a 
week.  Her  sister,  with  whom  she  lives,  is 
also  a  single  woman,  and  works  as  an  embos- 
ser, receiving  about  the  same  wages.  For  a 
time  she  also  conducted  a  retail  grocery  store 
in  Newport.  They  each  testify  that  appellant, 
Delia,  liad  saved  up  through  a  number  of 
years  more  than  $000;  that  Phellm  Rogers, 
their  uncle,  who  owned  several  small  pieces 
of  real  estate,  worth  probably  $2,000  or  $3,- 
000,  sought  to  borrow  $600  fr<Hn  appellant 
with  which  to  pay  an  araessment  for  street 
Improvements  he  was  owing  to  the  city  <^ 
Newport  They  each  testify  that  the  money 
was  in  tbe  house;  and  the  slstor  Kate  Rogers 
testlfles  tbat  she  delivered  tbe  cash  (being 
currency  and  gold  coin)  to  her  slater  Delia* 
and  saw  Delia  deliver  it  to  Phellm  Rogers, 
and  saw  Phellm  execute  tbe  note  In  question. 
Another  witness,  who  had  married  a  niece  of 
Phellm  Rogers,  testifies  that  on  eevwil  oc- 
casions the  decedent  had  told  bim  that  he 
had  borrowed  $300  from  Delta  Rogers,  and 
had  executed  his  note  for  It.  Another  wit- 
ness, a  working  gh'l,  testified  that  abe  had 
some  money  saved  up,  and  that  Pbelim  Rog- 
ers at>out  the  time  of  the  execution  of  this 
note  applied  to  her  to  borrow  several  hundred 
dollars  to  pay  a  debt  tbat  he  was  owing  tbe 
city  for  street  bsprovemetits.  A  sister  of  this 
last  witness  testified  that  she  beard  Phellm 
Rogers  tell  her  father  shortly  after  tbe  con- 
versation last  referred  to  that  be  bad  bor- 
rowed the  money  be  needed  from  Delia  Rog- 
ers; that  he  had  borrowed  several  hundred 
dollars.  Another  witness,  a  young  man,  tes- 
tified tbat  he  had  gone  to  the  house  of  Delia 
Rogers  and  her  sister  to  pay  a  call,  wbeu 
Pbelim  Rogers  drove  him  away,  stating  that 
he  was  satisfied  that  this  caller  bad  designs 
upon  his  $G00  note  that  Delia  held.  It  was 
shown  tbat  Phellm  Rogers  at  tbat  time  did 
owe  the  city  of  Newport  about  $600  for  street 
improvement  assessment,  but  ttiat  be  did  not 
pay  it,  and  it  was  not  paid  at  his  death.  Sev- 
eral of  these  witnesses,  who,  however,  do  not 
qualify  themselves  as  ezperta,  say  that  in 
their  opinion  the  handwriting  of  the  note  Is 
Phellm  Rogers'  handwriting,  that  they  are 
acquainted  with  it,  and  tbat  all  of  it  is  in  bis 
handwriting.  The  only  witness  against  ap- 
pellant was  an  expert  In  handwriting,  tibo 
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testified  that,  in  bis  oplnloD,  the  last  cipher 
to  the  f600  In  the  note  had  been  added  by  a 
dlffvent  pen,  In  somewhat  different  ink,  and 
by  a  person  making  a  different  stroke  trata 
the  oth&r  figures.  This  was  all  the  eridence. 
We  are  of  the  opinion  that  the  trial  court 
erred  in  rejecting  the  claim.  The  prepond^- 
ance  of  the  evidence  clearly  supports  the  gen- 
uineness of  the  note,  and  ot  the  indebtedness 
of  its  maker  to  appellant  in  the  sum  of  $Q00. 

The  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  enter  a  Judgment 
IQ  f&Tor  of  appellant  against  Pbellm  Rogen' 
executrix  for  the  amount  of  the  note  sued  an, 
and  Its  Interest 


LEWIS  et  aL  T.  SIZBMOBB  «t  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  8,  1904.) 

UGITIHAOT— BURDEN  OF  PROOF— TITLE  BONO 
— BQUITABUai-TITLB— DEED  PROM  VBN- 
DEB-CONSTRUCTITB  NOTICE. 

L  Hie  legitiniacy  of  children  Is  presumed,  and 
one  dalmioc  the  contrary  has  the  burden  of 
proof.  . 

2.  A  title  bond  gives  the  vendee  equitable  title 
to  tbe  land,  and,  be  having  coureyed  the  lend 
by  deed  recorded  duriuK  the  vendor's  life,  eon- 
gb^ctive  notice  thereitf  u  given  purchasera  from 
the  vendor's  heirs. 

Appeal  from  Circuit  Court,  Leslie  County. 

"Mot  to  be  offlcfally  reported." 

Action  by  John  Lewis  and  othen  against 
A.  B.  Slzemore  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

T.  6.  Lewis  and  D.  B.  Logan,  for  apiwl- 
lants.   Hazelrlgg  &  Chenault,  for  appellees. 

SETTLE,  J.  Appellants  sued  appellees 
and  obtained  an  attacbment  against  them 
for  tbe  value  of  timber  cut  upon  a  tract  of 
land  lying  on  tbe  Puncheon  Gamp  Branch  of 
Rock  House  creek,  on  the  waters  of  tbe 
Middle  Fork  of  Kentucky  river,  of  which  ap- 
pellants claim  to  be  tbe  owners.  The  land 
was  patented  by  tbe  commonwealth,  to  Ed- 
ward Slsemore  December  22,  1864,  upon  a 
siurvey  made  In  September,  1863.  Appellants 
claim  title  under  a  deed  from  the  collateral 
heirs  of  the  patentee,  Edward  Slzemore. 
The  appellees  also  claim  to  own  tbe  land  un- 
der a  deed  from  John  Slzemore,  alias  "Blue 
Buck,"  who  was  tbe  only  child  of  Edward 
Sizemwe.  It  Is,  however,  contended  by  the 
appellants  that  "Blue  Buck"  was  a  bastard 
son  of  Edward  Slzemore,  and  therefore  In- 
capable of  inheriting  from  the  father.  This 
is  denied  by  appellees.  It  Is  claimed  by  ap- 
pellees, and  Bbown  by  abundant  evidence, 
that  Edward  Slzemore,  about  tbe  beginning 
of  tbe  Civil  War,  executed  to  bis  son  "Blue 
Buck,"  a  title  bond  for  the  land  in  contro- 
Tersy,  having  sold  It  to  htm  tor  a  gun  and 
heifer.  Tbe  bond  was  destroyed  when  "Blue 
Buck's"  bouse  was  burned  some  years  later, 
in  1S76  Blue  Buck  conveyed  tbe  land  by  deed 
to  Wm.  Slzemore,  Edward  Gibson,  and 
Thomas  Gibson,  and  It  Is  not  denied  that 

1 L  Bm  Butuda,  toL  <,  Cent  DIf .  H  4.  <• 


tbia  deed  was  r^nlarly  recorded.  Appellees 
hold  tmder  it,  and  they  Insist  that  this  re- 
corded deed  gave  the  appellants  constructive 
notice  of  its  existence  and  of  appellees'  claim 
of  title  before  and  at  the  time  they  (appel- 
lants) attempted  to  take  title  of  tbe  collatonl 
b^rs.  It  is  not  denied  tbat  "Blue  Buck" 
was  a  eon  and  the  only  child  of  Edward  Site- 
more.  The  only  controversy  on  this  point  Is 
as  to  whether  or  not  he  was  a  bastard.  On 
this  point  tbe  witnesses  are  many,  and  tbe 
evidence  conflicting.  Sevoal  persons  testi- 
fied tbat  Edward  Slxemore  was  never  mar- 
ried to  the  "Muncle"  woman,  who  was  the 
mother  of  "Blue  Buck,"  and  that  his  father 
said  he  was  a  bastard;  and  others  tbat  tbe 
parents  were  married,  and  that  the  father 
said  tbe  son  was  bis  legitimate  child.  The 
law  presumes  the  legitimacy  of  all  children, 
and  tbe  burden  of  ovothrowlng  that  pre- 
sumption rests  upon  the  party  claiming  the 
contrary.  We  find  tbe  law  on  this  question 
thus  clearly  stated  by  Judge  Robertson  In 
Strode  v.  McOowan's  Heirs,  2  Bush,  621: 
"For  obvious  reasons  the  taw  presumes  tbat 
every  child  in  a  Christian  country  Is  prim& 
facie  the  offering  of  a  lawful,  rathw  than  a 
meretricious,  union  of  tbe  parents,  and  that, 
consequently,  tbe  mother,  either  by  actual 
marriage  or  by  cohabitation  and  recognition, 
was  the  lawful  wife  of  tbe  father,  and,  in 
the  absence  of  any  negative  evidence,  no 
supplemental  proof  of  1^1  marriage  will  be 
necessary  to*  legitimate  tbe  offspring.  Mere 
rumor  Is  insnfflcient  to  bastardize  issue  or 
require  positive  proof  of  actual  marriage. 
If  the  presumption  be  false,  repellant  facts 
may  be  generally  established;  and.  If  sucb 
fact  cannot  be  clearly  proved,  the  presump- 
tion from  mere  filiation  should  stand."  This 
case  illustrates  tbe  propriety  of  tbe  forego- 
ing rule.  The  son,  tbe  legitimacy  of  whose 
birth  Is  here  attacked,  was  born  about  1821. 
There  are  few  persons  yet  living  who  would 
be  able  to  testify  of  their  own  knowledge  as 
to  the  facts  connected  with  bis  birth  or 
parentage.  Mere  rumor  should  not  be  al- 
lowed, therefore,  to  stamp  bis  birth  with  llle- 
gltlma<7.  We  are  of  tbe  opinion  tbat  tbe 
presumption  of  tbe  legitimacy  of  "Bine 
Buck's"  birth,  stQiported  as  It  is  by  long 
lapse  of  time  and  some  slight  evidence  from 
tbe  Hps  of  living  witnesses,  ought  to  be  al- 
lowed to  prevail  as  against  the  unsatisfac- 
tory evldmce  produced  by  the  appellants  to 
tbe  contrary.  In  addition,  it  may  be  said 
that,  though  the  title  bond  executed  to  "Blue 
Bnck"  by  bis  father,  being  an  nnrecoidable 
Instrument,  was  insufficient  to  pass  the  legal 
title  to  tbe  land.  It  did  Invest  him  with  an 
equitable  right  or  title,  and  by  tbe  deed 
which  be  made  conveying  the  land  to  his 
vendees,  which  was  duly  recorded,  before  tbe 
death  of  Edward  Slsemwe,  the  rendor  in 
the  title  bond,  the  alleged  collatosl  heirs  of 
the  latter  were  oonatmctlrely  notifled  of  the 
equitable  title  conferred  by  the  bond;  so, 
even  if  "Blue  Bock"  jmn  only  a  bastard.  It 
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-would  nevertbelesa  be  rlglit  to  let  tb«  equi- 
table title  of  the  appellees,  derived  from  hta 
deed,  prevail  as  against  the  claim  of  title 
attempted  to  be  asserted  hy  appellants. 

As  the  judgment  of  the  lower  court  is  In 
accordance  with  the  ylews  herein  expressed, 
the  same  is  affirmed. 


HA2ELW00D  et  al.  v.  WEBSTER  et  aL 
<Conrt  of  Appeals  of  Kentnck?.  Jan.  12.  1901.) 

WILLB-CONSTRUCTION— DEVISE  OF  FEB— BQUI- 
TT-TBIAL-ISaUB-ABSKNCB  OF 
ATTOHNET. 

1.  Where  testator,  after  dcTising  real  property 
to  his  Bon  sabject  to  the  widow's  lite. estate  and 
a  charge  of  a  certain  sum  of  money  beqaeatbed 
to  another  son,  declared  that  the  property  glT- 
ea  to  his  children  was  given  to  them  and  their 
"heirs"  forever,  the  Bon  to  whom  the  land  was 
devised  took  the  fee,  and  his  children  did  not 
take  title  with  him. 

2.  Civ.  Code,  I  364,  providing  that  equitable 
actions  shall  stand  for  trial  at  any  term  begin- 
ning 60  days  after  issue  Joioed,  aivlies  only 
whm  there  Is  an  Issne  of  fact,  and  does  not 
prevent  trial  sooner  whwe  the  only  Issue  is  <nie 
of  law. 

8.  No  substantial  right  was  prejudiced  by  or- 
dering a  cause  to  trial  when  one  of  appellant's 
attomen  conld  not  be  present,  where  two  or 
three  other  attorneys  were  associated  with  him, 
and  a  qnestton  of  law  was  tiie  only  Issne  pre- 
sented. 

.    Appeal  from  Circuit  Court,  Taylor  Connty. 

"Not  to  be  officially  reported." 

Bill  to  QUlet  title  by  Mary  Hazelwood  and 
ottaov  against  A.  C.  Webster  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal. Affirmed. 

J.  W.  Owe,  li.  B.  Handley,  and  Haynes 
Garter,  for  appellants.  J.  T.  Moaa  and  Oajv 
nett  ft  Oamett,  for  appellees. 

O'REAB,  J.  Richard  Hazelwood.  by  bis 
last  will,  admitted  to  probate  In  July,  18S0, 
devised  all  his  estate.  By  the  ninth  clause 
he  gave  to  his  son  James  E.  Hazelwood  a 
certain  tract  of  land,  subject  to  the  life  es- 
tate of  the  testator's  widow  and  to  a  charge 
of  $1,000  to  another  son  of  testator.  The 
last  clause  of  the  will  was:  "All  the  prop- 
erty that  I  hare  given  to  my  above  named 
children,  I  give  to  them  and  their  bodily 
belrs  forever."  A  codicil,  also  probated  with 
Qie  will,  and  bearing  date  a  few  months 
after  the  date  of  the  wlU,  la  as  ftjllows:  "I 
have  this  day  made  the  above  change  in  my 
will  as  interlined,  to-wit:  the  word  heirs  for 
bodily  heirs."  The  life  tenant,  the  widow  of 
testator,  is  dead.  The  devisee,  James  IL 
Haaelwood,  sold  and  conveyed  the  land,  and 
it  baa  since  been  conveyed  to  appellees,  who 
broo^it  this  suit  to  quiet  their  title  against 
appellants,  children  of  James  E.  Hazelwood. 
The  circnit  conrt  adjudged  the  case  In  favor 
of  apiMlIees,  holding  that  by  the  will  and 
codlcU  James  B.  Hazelwood  took  the  fee- 
simple  tftte,  etibject  to  the  life  estate  and 
Oiarge  mentioned.  It  was  the  claim  ot  appel- 
lants tbat  ttiey  took  title  to  this  land  under 
the  will  witli  tbeir  fftther.    The  orlglna] 


draft  of  the  will  Is  not  before  us.  But  from 
the  language  of  the  codicil  we  take  it  that 
the  words  originally  appearing  in  the  will 
were  "bodily  heirs,"  and  that  testator  In- 
tended hy  the  codicil  to  substitute  ,  tbe  word 
"heirs" ;  the  latter  being  a  word  of  purchase, 
and  the  former  probably  of  limitation.  Tbe 
whole  context  of  the  will  rather  supports 
this  conclusion,  as  It  appears  from  tbe  en- 
tire instrument  that  the  testator  really  In- 
tended to  invest  his  children  with  the  abso- 
lute title  to  his  property,  a  great  part  of 
which  consisted  of  slaves  and  personalty. 
Appellants*  principal  contentions  on  this  ap- 
peal are  over  matters  of  practice,  Appel-' 
lees  (plaintiffs)  alleged  that  they  were  the 
owners  of  the  land  mentioned  and  described. 
Api>ellauts  denied  that  plaintiffs  were  the 
owners.  A  bomber  ot  pleadings  were  filed, 
but  tbe  gist  of  tbem  was  as  to  the  effect  of 
the  language  of  tbe  will  which  we  have  quot- 
ed. No  Issue  of  fact  was  presented.  Both 
parties  claimed  under  the  same  title,  viz., 
Richard  Hazelwood's,  and  it  was  not  neces- 
sary to  go  further  than  to  construe  the  will 
on  the  point  InTolved,  purely  a  question  of 
law. 

Appellants  complain  that  tbe  case  was  or- 
dered submitted  and  tried  on  its  merits  be- 
fore the  Issue  bad  been  Joined  60  days,  and 
therefore  did  not  stand  for  trial  under  sec- 
tion 804,  Civ.  Code.  This  section  applies  on- 
ly where  there  la  an  issue  of  fact 

It  Is  next  complained  that  one  of  appel- 
lants' attorneys  vras  unable,  by  reason  of 
sickness,  to  attend  at  the  term  at  which  the 
case  was  tried.  There  were  two  or  three 
other  attorneys  associated  In  tbe  case  with 
the  one  who  was  sick,  and  It  does  not  ai>- 
pear  that  they  were  not  fully  competent  to 
attend  to  the  trial  of  the  question  of  law 
presented,  the  only  thing  to  be  tried.  We 
fall  to  see  that  the  substantial  right  of  ap- 
pellants was  prejudiced  the  action  ot  the 
court 

Judgment  affirmed. 


PULASKI  COUNTY  v.  SBAR3. 
(Court  of  Appeals  of  Kentucky,  Jan.  12,  1904.) 

PUBLIC  HIGHWAYS  —  SUPERVISORS  —  FAILURE 
TO  APPOINT— FISCAL  COURT-JUSTIGES  OF 
MAGISTERIAL  DISTRICTS-APPOINTMENT  AS 
ASSISTANTS  TO  COUNTY  JUDQB— VALIDITY- 
COMPENSATION  FOR  SBRVXCBS— LIABILITY  OF 
COUNTY. 

1.  Under  Ky.  St  1003,  H  4S1S-4344,  anthor- 
Idne  the  fiscal  court  to  appoint  a  supervisor  of 
roads  for  the  county,  where  the  fiscal  conrt  did 
not  appoint  such  supervisor,  but  entered  an 
order  mvesting  the  county  jndge  with  the  gen- 
eral supervision  of  the  roads,  its  action  In  at- 
tempting to  invest  the  justices  of  the  magisterial 
districts  with  power  as  assistants,  and  in  allow- 
tng  such  Justices  who,  under  such  order,  snper- 
lutended  and  controlled  the  keeping  of  the  roads 
within  their  respective  districts,  pay  for  their 
services,  was  InvaUd,  and  tbe  coonty  was  not 
liable  therefor. 

Appeal  from  Oircnit  Court,  Pulaski  Coun- 


ty. 
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**To  b«  ofliclallr  reported," 

Action  hj  James  Sears  against  Polaaki 
county.  Judsmoit  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

B.  T.  Wesley*  for  appellant  Denton  & 
Robinson  and  Q.  W.  Shadoan,  for  appellee. 

O'REAB,  J.  In  Pnl&sfcl  county  tbe  flscal 
court  bad  adopted  tbe  system  of  working  tbe 
county  roads  by  levying  and  collecting  a  tax 
known  as  tbe  "road  and  bridge  fund."  Tbe 
work  was  done  and  material  fnmlsbed  on 
tbe  road  at  tbe  expense  of  tbe  county,  and 
paid  ont  of  tbla  fund  at  scbedule  prices  fixed 
by  tbe  fiscal  court  Tbe  fiscal  court  did  not 
appoint  a  supervisor,  but  entered  an  order 
of  record  Investing  the  county  Judge  wltb 
tbe  general  supervision  of  tbe  roads  of  tbe 
county,  and  attempted  to  Invest  tbe  justices 
of  tbe  magisterial  districts  with  tbe  power 
as  assistants.  The  various  Justices,  acting 
under  this  order  throughout  their  term  of 
oflSce,  superintended  and  controlled  the  keep- 
ing of  tbe  roads  within  their  respective  dis- 
tricts, and  were  subsequently,  by  an  order 
of  tbe  fiscal  court,  allowed  a  sum  in  payment 
for  their  services.  Tbe  county  refused  to 
settle  on  this  basis,  and  this  suit  was  brought 
by  appellee,  one  of  tbe  magistrates  named, 
to  collect  for  bis  said  services.  Tbe  statutes 
permit  the  appointment  of  tbe  supervisor  or 
supervisors.  Sections  4S13-4344,  Ky.  St. 
1003.  But  the  county  did  not  do  this.  They 
attempted  to  create  a  different  office,  or  per- 
haps the  same  office  with  a  different  name, 
and  then  attempted  to  fill  it  by  electing  them- 
selves, and  then  attempted  to  vote  them- 
selves pay  for  their  services.  This  they 
could  not  do,  as  was  held  by  tills  court  In 
tbe  recent  case  of  Daviess  Oounty  v.  Good- 
win (decided  December,  1903)  77  S.  W.  185. 

Judgment  reversed,  and  cause  remanded) 
wltb  directions  to  dismiss  tbe  petition. 


LOUISTILLB  &  N.  R.  CO.  T.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kottacky.  Jan.  19, 19<M.) 

OBSTRUCTION  OF  HIOHWAT  —  NUISANCE  —  IN- 
DICTMENT —  SUFFICIENCY  —  SEPARATE  OF- 
FENSBB  —  ORDINANCES  —  TALIDITT  —  JURIS- 
DICTION. 

1.  An  Indictment  for  the  obstruction  of  a  pnb* 
lie  street  whldi  fails  to  Identify  the  street  far- 
ther than  as  a  public  highway  in  a  certain  town, 
crosains  defendant's  railroad  track  near  the 
depot.  Is  fatally  defective,  because  failing  to 
identify  the  street  with  sufficient  certainty, 

2.  In  a  prosecution  under  an  iDdictment  for 
obstroctiDg  a  highway,  it  is  error  to  admit  evi- 
dence of  different  obstmotions  on  various  streets 
within  a  year  prior  to  the  fiudtns  of  the  indict- 
ment, inasmuch  aa  each  obatmcttoo  constituted 
a  separate  offense. 

8.  Under  Ky.  St  190B,  S  768,  maUug  tt  un- 
lawful for  a  railroad  company  to  obstruct  any 
public  highway  for  more  than  five  minutes  at 
one  time,  a  ordinance  Imposing  a  fine  for  a 
locomotive  or  train  remainioK  across  a  street  for 
a  longer  period  than  ten  minutes  is  iiAi  in  so 
far  as  it  confltcta  with  the  statute^ 


4.  The  drcnit  eomt  luu  Jurisdiction  of  tbm 
eomiDon-law  offense  of  obatmctlog  a  highway. 

Appeal  from  Circuit  Court,  Hopkins  County. 

"To  be  officially  reported." 

Tbe  LouisTllIe  &  Nashville  Railroad  Com- 
pany was  convicted  of  obstntctlng  a  highway, 
and  appeals.  Reversed. 

C.  J.  Waddin  and  B.  D.  Warfield,  for  ap- 
pellant Jno.  L.  Grayot  and  N.  B.  Hays,  Atty. 
Geo.,  for  the  Commonwealth. 

HOBSON,  J.  Appellant  was  Indlctod  £or  a 
common  nuisance.  The  Indictment  charges 
fbat  It  was  committed  as  fcdlows:  'mie  said 
LonlBTllle  &  NashviUe  Rallroafl  Coiqpany,  la 
tbe  said  ooonty  of  Hopkins,  on  tbe  16tli  day 
of  May,  1908,  and  on  many  other  days  bestore 
the  finding  of  tbla  Indictment,  did  oeste^  suf- 
fer, and  maintain  a  common  mdsaiios  In 
tbe  dty  of  Earllngton,  Hoi^lns  comity,  Een- 
tucky,  by  placing  and  running  raUzoad  can, 
flats,  box  cars,  and  steam  engines,  and  making 
up  trains  and  switching  ears  and  dianglng 
cars,  unnecesBBilly  snd  for  mmasonabie 
lengths  of  time,  In,  tm,  and  aetoss  a  pabUe 
street  and  highway  ftf  said  city  at  Barlingtmi, 
where  tbe  track  and  side  tra^  of  said  railroad 
company  crosses  said  street  or  highway  near 
said  railroad  c<Hnpany*s  depot  In  said  dty. 
thereby  obstructing  said  imbllc  street  and ' 
highway  for  unreasonable  Ittigths  oC  tlme^  and 
causing  the  people  who  pass  over  and  drtre 
teams  over  said  public  street  and  highway 
great  Inconvenience  and  tnmble  and  delays, 
and  making  and  cautng  said  street  and  high- 
way at  said  crossing  to  he  dangonas  and  vu- 
safe  to  all  people  traveling  almg  same,  and 
to  tbe  common  nnlssnce  of  sU  the  peiq^Ie  9t 
the  commonwealth." 

The  court  overruled  tbe  danurrer  to  the 
Indictment  He  also  allowed  ivoof  to  be  giv- 
en of  TsrloUB  obstructions  to  the  highway  by 
different  trains  on  different  days  within  a 
year  before  tbe  indictment  was  found,  refns- 
ing  to  limit  the  commonwealth  to  one  day  or 
one  obfltmction.  He  also  refused  to  allow  tbe 
defendant  to  read  to  the  Jury  tbe  ordlnanco 
of  the  town  Imposing  a  line  If  a  looomotlTe 
or  train  r«nained  across  a  street  of  tbe  town 
for  a  longer  p^od  than  10  minutes,  and  In* 
stmcted  tbe  Jury,  substantially  In  the  lan- 
guage of  Ibe  Indlctmoit  tiiat  If  Ibey  bSUored 
from  the  evidence,  beymd  a  reasonable  dooM, 
the  defendant  had  obstructed  the  street  with- 
in 12  months,  they  should  find  It  guilty.  The 
Jury  found  tbe  d^endant  guilty,  and  fixed  the 
fine  at«685. 

The  gronnd  of  the  demnrrer  to  thB  Indict- 
ment is  that  It  does  not  Iduitlfy  Oe  highway 
charged  to  haTe  beoi  Obstmcted.  The  only 
allegation  Is  that  tt  was  a  pobllc  street  or 
highway  In  Barllngton,  which  enssed  tbe 
railroad  track  near  the  company's  depot.  In 
Wood  on  Nuisances,  {  857,  It  Is  said:  **flo, 
too,  In  an  Indictment  toe  an  obstroction  of  a 
public  street  or  highway,  the  street  cr  high- 
way Should  be  definitely  described,  as  well  aa 
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^iM  nature  and  extent  of  tbe  obBtnictlon.^ 
Unlev  the  highway  la  Identlfled,  the  Judff- 
namt  on  tt»  hidictinent  could  not  be  relied  on 
wm  a  har  to  asothw  prosecudon,  mur  would  the 
Indictment  Inform  the  defendant  of  the  natnie 
of  the  accnaatlon  against  him.  Fresomahly 
tlure  are  other  atreets  of  the  town  crossing 
tlie  railroad  track  near  the  depot  The  proof 
beard  on  the  trial  afaowa  thea»  la  another 
croaatng  200  yards  from  this  one.  We  there- 
fore coDclnde  that  the  indictment  ladied  cei^ 
talnty,  and  the  donurrer  to  It  ahonld  have 
iMen  anatalned. 

Id  Clntdnnati  Railroad  Company  Com- 
monwealth, 80  Ky.  137,  which  was,  like  this, 
an  Indictment  for  obstmctlDg  a  public  rond,  It 
waa  held  that  It  was  not  necesBary  tliat  the 
road  ahonld  he  obetracted  repeatedly  or  con- 
tluoonaly,  bnt  ttiat  each  (^wtmctlon  of  It  was 
a  aepazate  offense.   In  Chesapeake  &  Ohio 
Xtallroad  t.  Commonwealth,  88  Ky.  11 
8.  W.  S7.  two  Indlctmwts  were  found  against 
tlie  defendant  on  the  same  day,  chai^ug  it 
with  atMtmctlng  a  certain  road  with  Its  cars. 
Each  charged  that  the  offense  was  committed 
at  the  same  tlme^  aubstantlnlly  In  the  same 
langoage.  The  defmdant  waa  acqoltted  on- 
dCT  one  of  the  Indictments,  and,  being  placed 
f»  trial  under  the  other,  pleaded  the  Jndg- 
mcsit  In  the  former  case  In  bar.  It  was  held 
tbat  the  Judgment  under  the  first  indictment 
was  not  a  bar  to  tha  proceeding  nndw  the 
second,  nnlees  the  same  obstruction  which 
was  relied  <»i  in  the  second  case  was  proved 
or  Attempted  to  be  proved  in  the  first  case. 
The  coort  said:  "It  Is  true,  the  Indictments 
were  found  upon  the  same  day.   They  were 
for  ttie  same  character  of  ofloise.  Th^  cov- 
ered tbe  same  period  of  time,  ttecanse  the 
■tntntory  Umltatlim  under  our  law  to  such  a 
proaecutlon  is  one  year;  but  the  time  named 
In  them  as  being  that  when  the  offense  was 
committed  was  not  material,  and  each  ob- 
atmctSon  waa  a  distinct  offense.  The  state 
was  not  eraflned  to  any  particular  time,  but 
had  the  right  to  show  that  the  aroellant  bad 
Bp  offended  at  any  ttane  within  a  year  pre- 
vlouB  to  the  finding  at  the  Indictment.  Thla 
being  BO,  a  conviction  or  an  acquittal  would 
Do^  Ipso  tkcto,  bar  another  Indictment  found 
at  the  same  tlm^  and  chai^hig  the  same 
cbaracter  of  offoise.  Whether  the  nme  act 
was  provoi  or  attempted  to  he  i^oven  upon 
tbe  trial  of  Uw  ottier  one  would  be  a  question 
of  fftct,  and  tbe  first  trial  would  only  be  a  bar 
to  a  further  ^mecotlon  for  such  irffenses  as 
were  then  proven  or  attempted  to  be  proven. 
This  would,  of  come,  have  to  be  Bhown 
extrlnalc  evidence."  88  Sy.  870^  11  8.  W.  87. 
FortJier  on  In  tbe  same  <qdDloD  the  court  also 
Hid:  **In  this  charact^  of  case  the  state 
eould,  iq^  Oie  trtal  ttf  one  indictment,  select 
one  partlcnlar  act  or  (rftense  and  ivoceed  for 
It;  and  under  the  <Mher  Indictment,  although 
found  at  the  same  time,  It  could  ^v«  a  dif- 
ferent one.** 

Any  obstmctlott  of  a  highway  Is  a  common- 
law  nuisance,  and  Is  none  the  less  a  nnlianoe 


If  emfined  to  one  day.  Thus  It  has  bem  held 
an  Indlcteble  nolsanee  tar  oat  traveler  on  a 
highway  unreasonably  to  otratmct  tbe  passage 
ot  another  by  constantly  Interposing  his  team 
as  an  obstacle.  Wood  on  Nuisances,  I  292. 
So  It  Is  a  nuisance  to  feed  hi^  near  a  high- 
way, or  to  ke^  a  fwodous  dog  near  by,  to 
the  intemiptlfm  of  travel.  Wood  on  Mnl- 
aances,  f  283.  Whwe  each  of  seroal  acts 
which  terminates  In  Itself  Is  Itself  a  nuisance, 
each  18  a  separate  offense.  See  cases  above 
cited.  When  a  train  of  the  defendant  unrea- 
sonably obstructed  the  highway  on  one  day, 
this  was  a  comply  offense,  and  the  fact  that 
anotha  train  at  another  time  unreasonably  ob- 
structed It  added  nothing  to  the  <^ense.  The 
comuMmwealth.  therefore,  could  not  prove  all 
nnreasooable  obstmcthms  by  different  trains 
within  a  year,  and  inflict  under  one  indict- 
ment puniabment  for  them  all,  for  thwe  was 
no  continuity  of  the  obstruction.  The  court 
should  have  required  the  commonwealth  to 
elect  irtdch  offense  It  would  prosecute  for. 
This  subject  was  fully  eonridered  In  Smith  v. 
Oommcmwealth.  108  Ky.  68S,  60  S.  W.  SSI. 
and  to  tike  rule  announced  In  that  caae  wo 
adhm. 

Section  768,  Ky.  St  1906,  makes  It  unlaw- 
ful for  a  raliioad  company  to  obstruct  any 
public  hl^way  or  street  by  can  or  trains  for 
more  than  five  mtoutes  at  me  time.  TUs 
provlslou  Is  not  restricted  to  the  otmatnictlwi 
of  the  road,  bnt  applies  to  obstruction  by  cars 
or  trains.  The  town  Is  only  authorised  to 
make  ordinances  conslstrait  wlUi  the  statutes 
of  the  state.  Its  ordinance,  so  far  as  It  con- 
flicts with  the  statute^  Is  void.  The  drcuU 
court  had  Juilsdlctirai  of  the  common-law  of- 
fense of  obstructtog  a  highway.  The  case  of 
I.  C.  B.  Oa  T.  Commonwealth,  tOi  Ky.  362, 
47  S.  W.  255,  only  Inv^dTed,  the  question  of 
variance.  We  have  been  refored  to  no  stat- 
ute, and  can  find  none,  relating  to  fifth-class 
dtles,  affecting  the  oommm-law  jurisdiction 
ot  the  circuit  courta  to  punish  for  nuisances. 

Judgment  reversed,  and  cause  remanded  for 
furtha  mooeedlngs  ccmslsteut  herewith. 


HBRUAKN  T.  PARSONS  «t  sL 

(Court  of  Appeals  of  Kentucky.  Jan.  8,  1904.) 

WILXiS  —  INTBRKST8  CRBATBD  —  CONTINQENT 

BBBiAINDKRMBN. 

1.  A  will  giving  testator's  widow  property  for 
life  provided  that  at  her  death  the  ptoperty 
shoDld  be  sold,  and  divided  among  the  children. 
The  widow  was  empowered  to  disinherit  auy 
child  unlcBH  she  should  marry,  in  which  case 
they  were  all  to  take  aa  heirs.    She  -was  to 
have  no  power  to  alienate  or  incumber  the  real 
estate,  aid  the  issue  ol  a  4,^.«'^«fd  cj^Ud  ^ere 
to  stand  in  the  place  of  their  parent.  Held, 
that  the  Issue  of  a  metelr 
ft  contingent  remainder  intecest.  and  w«re  \iottTid 
.  niirl  H&le  thereon,  obtains^  j  t_„ 


«nt  in  an  "Ctlonto  which  olJ^Ji!^  l>artte* 

except  as  repreronted  by  tneir  par«xk^  tei- 
tator'B  widow. 
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Appeal  fnm  OlrcQlt  Court,  Jefferwn  Oonn- 
ty*  Ohancray  DiTislon  No.  2. 

"To  be  officially  reported.** 

Action  to  aell  real  estate  by  the  execatm 
and  heln  of  0.  B.  Parwms  against  Carlton 
Fanoiu  and  otben,  in  which  defendants 
filed  a  ooas-petltlon  against  P.  G.  Hermann. 
From  a  Judgment  tor  defendants  Carlton 
Parsons  and  others,  cross-complainant  P.  G. 
Hermann  appeals.  Rereraed. 

P.  G.  Hermann  and  B.  L.  McDonald,  tor 
appellant  Hargls  &  Duncan  and  3,  C 
StTOther  A  Gordon,  tax  appdlees. 

KUNN,  J.  In  the  year  1871  O.  B.  Parsons 
died  In  J^erson  county,  Ey.,  leaving  a  will, 
which  was  duly  probated,  by  which  he  made 
devises  to  each  of  his  seven  children;  H.  B. 
Parsons,  the  fiither  of  these  appellees,  being 
one  of  them.  He  also,  by  the  eighth  item 
of  his  will,  made  a  bequest  to  his  wife,  Bm- 
Uy  C.  Parsons.  We  quote  eo  much  of  this 
Item  as  will  aid  In  elucidating  the  question 
to  be  considered.  After  giving  her  the  prop- 
er^ for  life,  be  used  ttila  kuvuage:  "At  flie 
death  of  my  wife.  In  her  widowhood,  all  of 
my  pnqierty  reserved  to  her  in  this  Item, 
bo0i  real  and  i>»8onal,  shall  be  sold  by  my 
executors,  and  the  proceeds  equally  divided 
among  my  heirs.  My  wife  sball  have  pow- 
er for  good  and  sufficient  cause  to  disinherit 
from  the  Interests  embraced  in  this  item, 
any  of  my  children,  but  in  the  event  of  her 
doing  BO,  the  Interest  so  retained  shall  not  be 
devised  or  given  to  another,  but  shall  be  em- 
braced  In  the  general  fund  to  be  divided  with 
the  rest  among  my  remslning  heirs.  Should 
my  widow  marry,  it  Is  my  will  that  she  shall 
have  no  power  whatever  to  disinherit  any 
one  of  my  chlldrm  so  far  as  the  property  de- 
vised  to  her  Is  concerned,  but  they  shall  take 
the  property  as  my  h^ra  under  this  will.'* 
"She  shall  not  have  power  to  alienate,  sell 
or  encumber  any  of  tiie  real  estate  wfaateva, 
but  shall  keep  the  eame  Intact  Should  any 
of  my  children  die  (and  by  belrs  I  mean 
children)  leaving  lesue  Qawful)  of  thdr  own, 
such  issue  shall  stand  in  the  place  of  th^ 
dead  parent  and  take  in  equal  dlvltfon 
among  them  what  would  have  been  unda 
this  my  last  will,  their  parentis  sham  In  my 
estate.**  H.  B.  Parsons,  one  of  testator's 
children,  and  father  of  these  aroellees,  died 
In  the  yrar  1879.  The  widow  of  the  testa- 
tor died  in  the  year  1898,  and  after  bar  death 
the  executors  and  heirs  of  O.  B.  Parsons 
brought  an  action  In  the  chancery  eomt  to 
sell  the  real  estate  so  devised  to  his  widow 
tor  life  for  the  purpose  of  a  divition  of  the 
proceeds  ammg  his  heirs,  as  directed  by  the 
will.  The  appellees,  as  chlldrai  of  H.  B. 
I^rsons.  yrtxe  made  defendants,  and  they 
answered  and  made  their  answer  a  cross-pe- 
tltlcm  against  appellant,  P.  G.  Hermann,  al- 
leging that  a  certain  parcel  of  real  estate 
situated  in  Louisville,  Ey..  on  the  corner  of 
Thlrty-Tlilrd  and  Bank  streets,  describing 


it,  belonged  to  C.  B.  Parsons,  and  was  by 
him  devised  to  his  widow  for  life  under  the 
^hth  Item  above  referred  to  In  this  f^intai, 
and  that  their  father,  H.  B.  Parsona,  died  In 
the  year  18TO,  and  before  liia  mother  died, 
and  by  reason  thereof,  and  under  the  provi- 
sions of  tbe  win  of  C.  B.  Parsons,  they  took 
a  fee-simple  interest  to  this  real  estete,  and 
that  appellant  P.  G.  Hermann,  was  to  ttie 
possession  of  this  piece  of  pn^Krty  m  tbe 
comer  of  Thirty-Third  and  Bank  streets, 
and  was  setting  up  some  claim  thereto;  and 
asked  that  he  be  summoned  to  bxow&c,  and 
th^  be  adjudged  the  owners  of  mie-seventb 
interest  therein,  and  that  tbeSr  Interest  be 
sold,  and  the  proceeds  be  divided  between 
them.  The  appellant  answered,  and  aUi^ed 
that  he  was  the  sole  owner  of  this  piece  of 
real  estate.  That  he  derived  bis  title  In  llie 
tollowtog  manner:  That  on  the  1201  day  ct 
September,  1874.  thwe  was  inatitoted  in  the 
chancy  court  of  lAuiSTiUe  an  action  by  <me 
T.  Hansley  against  the  widow  of  0.  B.  Par- 
sons and  his  seven  children,  all  of  wbmn 
were  served  with  process,  to  which  actiim 
Hansley  sought  to  enforce  a  lien  held  by 
him  upon  the  proper^  described  to  that  and 
In  this  action,  which  lien  existed  for  tbe  cost 
of  Improving  Thlrty-llilrd  street;  tbe  eoort 
in  that  action  enforced  tbe  lien,  directing  a 
sale  of  the  property,  wliich  was  sold  in  satis- 
faction of  the  lien  debt;  Mazy  Parsons  be- 
came the  purchaser,  and  a  deed  to  the  pn^ 
erty  was  made  to  her  by  the  court's  commls- 
doner;  and  tliat  be  has  obtained  a  fse-almple 
title  to  Qils  propoiy  ftom  tbe  veaidees  of 
Mary  Parsons.  The  parties  filed  otiier  plead- 
ings, which  we  deem  unnecessary  to  6q;»laln. 
It  is  suffldoit  to  say  that  tho  only  question 
necessary  to  be  determined  on  this  appeal  Is 
whether  or  not,  on  the  facts  already  stated, 
the  appellant  or  eppdlees  own  Hda  (me-sev- 
enth  interest  to  this  lot  on  comer  of  Thirty- 
Third  and  Bank  streeta.  It  is  agreed  that 
these  appellees  wore  not  parties  to  the  Hans- 
1^  suit  but  that  their  father,  H.  B.  Parsons, 
and  bis  mother,  tbe  widow  of  0.  B.  Parsms, 
were  parties  to  ttiat  action. 

It  Is  contended  by  the  appelleee— and  tite 
court  agreed  with  them— that  tb^  bad  a  re- 
matoder  toterest  to  this  prop^ty  undor  the 
will  of  their  grandfather,  and  before  they 
could  be  deinlved  of  th^  toterest  in  this 
property  It  was  necessary  that  they  should 
have  been  made  parties  to  that  action,  and. 
as  they  were  not  parties  thereto,  they  still 
owned  their  totwest.  We  are  of  the  <^tnion 
that  the  lower  court  erred.  These  appellees, 
under  this  will,  merely  held  ccsittogent  re- 
mainder interests.  Their  grandmother  held 
the  lUe  estate,  and  their  ta-thee  the  fee.  sub- 
ject to  be  defeated  by  his  death  before  his 
mother's  death.  The  g»eral  rule  Is  that  it 
la  sufficient  to  bring  befwe  tiie  court  the  per- 
sons whose  several  toteresto  c<»ublned  make 
up  the  first  estate  of  toherltance.  As  these 
appellees'  grandmother  and  tb^  father  were 
parUes  to  that  action,  and  tiiey  owned  to- 
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gettaer  the  Crst  estate  under  tbe  will  at  tbat 
time.  It  was  unnecessary  to  have  made  ap- 
pellees parties,  as  they  were  only  contingent 
remaindermen,  and  were  bound  by  represen- 
tation. See  GalTert  <hi  Parties,  p.  251;  Free- 
man on  Judgments,  S  172.  The  reason  for 
this  rule  is  stated  In  Faalkner  t.  -DaTis,  18 
Grat  690,  98  Am.  Dec.  608,  where  the  court 
said:  "This  role  of  representation  often  ap- 
plies to  living  persons  who  are  allowed  to  be 
made  parties  by  representation  for  reasons 
of  couTeoience  and  Justice,  because  their 
Interests  will  be  snfflclently  defended  by  otb- 
era  who  are  personally  parties,  and  who  have 
motives  both  of  self-interest  and  affection  to 
make  such  defense,  and  they  therefore  con- 
sider It  unnecessary  to  make  such  persons 
parties,  and.  Indeed,  Improper  to  do  so,  and 
thus  compel  tbem  to  litigate  about  an  in- 
terest which  may  never  vest  In  tbem." 
Their  father,  who  held  the  first  estate  sub- 
ject to  the  life  estate  of  bis  mother,  was  a 
party.  He  had  a  motive  of  self-interest  and 
affection  to  cause  him  to  make  defense.  We 
have  not  been  able  to  find  a  case  in  point, 
decided  by  tbis  court,  but  there  are  several 
cases  which  appear  to  recognize  the  correct- 
ness of  the  rule  stated.  A  distinction  has 
been  pointed  out,  however.  In  Kentucky,  be- 
tween cases  where  contingent  remalnder- 
mra's  rights  are  affected  by  a  judgment  ob- 
tained by  one  In  prlvi^  with  hla  estate  and 
by  a  stranger  to  the  Instrument  by  which 
such  contingent  remainder  has  been  created. 
This  distinction  has  been  clearly  pointed  out 
in  tbe  case  ot  Johnson  v.  Jacob,  11  Bush, 
G16.  In  that  case  tbe  court  said:  "It  has 
frequently  been  held  that  a  stranger  to  the 
Instrument  by  which  contingent  limitations 
npon  the  title  to  real  property  are  created 
may  by  a  ]udgm«it  regularly  obtained 
against  tbe  life  tenant  in  possession  bar  the 
contingent  remaindermen.  The  reason  for 
this  rule  la  obvious.  If  such  was  not  tbe 
rule,  the  deed  or  will  of  a  grantor  or  tes- 
tator might  so  limit  tbe  title  passed  as  to 
leave  tbe  holder  of  an  outstanding  and  par- 
amount title  without  remedy  because  of  bis 
not  being  able,  until  after  tbe  happening  of 
some  remote  event,  to  ascertain  tbe  persona 
against  whom  to  Institate  bis  action.  •  •  * 
Our  attention  has  been  particularly  called  to 
the  case  of  OlfTord  v.  Hart,  1  Sch.  &  Lef. 
407;  Faolkner  t.  Davis,  18  Orat  684,  98  Am. 
Dec.  608.  In  each  of  these  cases  the  com- 
plainant was  a  stranger  to  tbe  title  under 
and  tbrongh  which  the  contingent  remain- 
dermen claimed  title."  In  tbe  case  of 
Fritsch  V.  Klausing  <Ky.)  13  S.  W.  242.  the 
court  said:  "All  the  parties  having  a  vested 
interest  were  represented  and  had  their  day 
in  court  The  sale  was  made,  and  A.  S. 
Klausing  became  the  purchaser,  and,  we  pre- 
rame,  compiled  with  the  terms  of  the  sale. 
It  was  not  necessary  to  make  those  who 
ml^t  be  belra  of  Anderson  parties  to  tbe  ac- 
tion. .  Their  Interests,  If  any  they  bad,  were 
of  so  remote  a  Character  as  not  to  be  esti- 


mated or  defined."  Also,  see  B.  A.  Bobln- 
son's  Sons  v.  Columbia  Finance  &  Trust  Co. 
(Ky.)  44  S.  W.  631;  Park  v.  Humpech  (Ky.) 
47  S.  W.  768.  T.  Hansley,  who  enforced 
this  Improvement  lien  on  this  lot,  was  a 
stranger  to  the  instrumrat  or  will  by  which 
tbe  contingent  llmltatl(»i8  upon  the  title  to 
this  real  estate  were  created,  and  did  so 
by  reason  of  bis  judgment  regularly  obtained 
against  tbe  life  tenant  in  possession  and  H. 
B.  Parsons,  who  held  the  first  estate  in  re- 
mainder. Consequently,  under  tbe  authori- 
ties referred  to,  we  are  constrained  to  hold 
that  app^lees  have  no  interest  In  tbe  lot  de- 
scribed. 

Therefore  the  judgment  of  the  lower  court 
is  reversed,  and  cause  Is  remanded  for  fur- 
ther proceedings  consistent  with  this  opin- 
ion. 


FBNN8TLVANIA  FIRD  INS.  CO.  r.  a  D, 

YOUNO  ft  GO. 
(Court  of  Appeals  of  Kentucky.  Jan.  8,  1904.) 

PIRE  INSURANCE— ACTION  ON  POLICY— PROOFS 
OF  LOSS  —  WAIVER  —  INVOICE  CLAUSE-SUB- 
MISSION TO  JURY- DEFENSES-NEW  TRIAL- 
DEFAULT  JUDGMENT— flETTlNG  ASIDE-PRAC- 
TICE—PLEADINGS  —  AMENDED  ANSWER— DIS- 
CRETION OF  COURT. 

1.  Glv.  Code  Prac.  f  840.  providmg,  "A  Dew 
trial  is  a  re-ezamlnatlon  In  the  same  court  of 
an  Issue  of  fact  after  a  verdict  by  a  jury  or 
decision  by  the  court,"  and  giving  tbe  gruundu 
on  which  a  new  trial  may  be  granted,  and  sec- 
tion 342,  providing  that  tbe  application  there- 
for shall  be  made  withlu  three  days  after  tbe 
verdict  or  dedsion  Is  rendered,  etc.,  do  not  apply 
where  there  was  no  issue  of  fact  tried  and  de- 
cided by  the  coort,  nor  a  verdict  of  a  jury,  and 
a  motion  to  set  aside  a  default  judgment  may 
be  made  at  any  time  during  the  term  at  which 
it  was  rendered. 

2.  Where,  in  an  action  against  an  Insnrance 
CMnpany,  process  was  served  on  the  insarance 
commissiouer,  and  a  judgment  by  default  was 
rendered  against  defendant,  the  court  had  pow- 
er to  grant  defendant's  motion,  made  during  the 
same  term  of  court,  to  set  aude  the  judgment 
and  permit  it  to  file  Its  answer. 

8.  Where,  in  an  action  to  recover  on  a  fire 
Insurance  policy,  defendant  company  set  up  in 
defense  plaintios'  failure  to  take  an  invoice  of 
stock  as  required  by  the  policy,  bat  introduced 
no  proof  in  support  thereof,  and  plaintifb  proved 
the  taking  of  the  invoice,  producing  It  on  the 
trial,  whidi  proof  was  uncontradicted,  the  court 
had  nothing  to  submit  to  the  jury  except  the 
value  of  the  property  at  the  time  It  was  de- 
stroyed. 

4.  Where  defendant  insurance  company,  la 
an  action  on  a  fire  policy,  by  Its  original  answer 
admitted  a  waiver  of  proofs  of  loss  oy  Its  denial 
of  any  liability  whatever,  and  a  refusal  to  ad- 
just or  pay  the  loss  in  an^  manner  before  the 
action  was  brotiKht,  and,  in  addition  to  these 
admissions,  denied  any  liability  whatever  on  the 
policy.  Insisting  that  It  was  void  for  an  alleged 
failure  to  comply  with  the  "inventory  clanse," 
and  in  its  proposed  amended  answer  denied  li- 
ability for  the  additional  reason  that  plaintiffs* 
Interest  in  the  property  was  mortgaged,  there 
was  a  waiver  of  the  prelimlnanr  proofs  of  loss. 

5.  In  an  action  on  a  fire  poiigr  it  appeared 
that  the  fire  occurred  November  10,  1902;  suit 
was  brought  February  16,  1903;  sumtnona  was 
served,  and  a  default  judgment  was  rendered 
March  ^  1903,  which,  on  March  16th,  was  on 
defendant's  motion  set  aside,  defendant  filing 

f  4.  See  Insursno^  voL  S8,  Cent.  Dig.  i  USL 
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Iti  aiwww  alle^tu  the  policy  vn»  void  for  non- 
compliance by  plaintiffs  with  the  "invoice  clause" 
therein;  that  a  reply  waa  filed  the  same  day, 
and  on  March  26th  plaintiffs  filed  Invoices  of 
goods  bought  after  the  date  of  the  policy;  that 
on  April  1st,  when  the  case  was  called  for  trial, 
an  amended  answer,  alleging  the  giving  by 
plaintiffs  of  a  mortsage  on  the  property  prior 
to  the  issuance  of  the  policy,  and  the  conceal- 
ment of  BQch  fact  from  defendant,  was  offered, 
the  only  reason  assigned  for  its  not  being  sooner 
offered  beiuK  that  "the  original  answer  was 
written  by  their  attorney,  who  was  not  at  the 
time  in  possession  of  all  the  facts  constituting 
their  defense  herein";  and  it  a])i)enred  on  the 
trial  that  defendant's  agents  knew  of  the  mort- 
gage months  before  the  suit  was  be$riin.  Held, 
that  there  was  no  abuse  of  discretion  in  refnidni 
to  allow  the  amended  answer  to  be  filed. 

Appeal  from  Clrcnlt  Court,  Oravefl  Oonntr. 

"Not  to  be  offlclally  reported." 

Action  by  O.  D.  Young  &  Co.  against  the 
PennsylT&nlA  Fire  Inanrance  Company.  Jndg^ 
ment  for  plainttfts,  and  defendant  appeals. 
Affirmed. 

W.  J.  Webb,  for  appellant  D.  O.  Park, 
for  appellees. 

NUNN,  J.  This  action  was  instituted  In 
the  Graves  circuit  court  on  February  16, 
1903,  by  appellees  0.  D.  Young  ft  Go.  against 
appellant,  to  recoTer  losses  snstalned  by  fire 
on  an  Insurance  policy  issued  June  28,  1802, 
on  tbelr  stock  of  goods  and  fixtures  at  Boas 
Station,  In  Graves  county.  A  totai  loss  was 
alleged,  and  tbey  sought  to  recover  |700  on 
the  stock  and  $100  on  flitures,  the  full 
amount  of  the  policy.  $800.  The  fire  occur- 
red 'November  10,  IdOSt,  and  no  proof  of  loss 
was  ever  furnished,  though  immediate  no: 
tice  in  writing  of  the  loss  was  given.  In  the 
petition,  after  setting  forth  the  terms  and 
amount  of  the  policy  and  the  loaa  and  value 
of  the  property.  It  was  alleged:  "That  by  the 
terms  of  the  policy  the  defendant  (appelant) 
agreed  to  pay  to  them  the  full  amount  of  In- 
surance on  the  stock  of  mercbandise,  fur- 
niture, and  fixtures,  aggregating  $800,  but  it 
has  failed  and  refused,  and  still  refuses,  to 
pay  plaintiffs  any  part  of  such  toss,  and  has 
denied  and  still  denies  any  liability  whatever 
on  such  policy;  that  the  defendant  company 
was  Immediately  notified  by  plaintiffs  in 
writing  of  a  loss  by  fire,  and  defendant, 
through  its  agents,  induced  plaintiffs  to  be- 
lieve an  adjuster  would  be  sent  to  adjust 
the  loss  from  time  to  time,  until  the  sixty 
days  had  expired  for  making  proof  of  loss 
within  the  terms  of  the  policy,  but  has  since 
ftilled  and  refused  to  send  an  adjuster  to 
settle  or  adjust  the  loss  In  any  manner,  and 
denies  liablUlr  as  aforesaid,  and  refuses  to 
pay  any  part  of  snch  loss.**  Process  was 
served  cm  the  Insurance  commissioner,  and 
on  March  3,  1903,  Judgment  was  rendered  by 
default  against  appellant  for  $800,  with  In- 
terest from  that  date,  and  the  costs  of  the 
action.  On  March  10.  1903.  and  during  the 
same  term  of  court  at  which  the  default 
Judgment  was  rendered,  the  appellant,  by  Its 
attorn^,  moved  the  court  to  aet  aside  this 


Judgment  and  pwmit  It  to  file  Its  anaw»  to 
the  petition  of  appellees.  The  court  beard 
evidence  on  the  trial  of  this  motion,  and  set 
aside  the  default  Judgment,  and  pwmltted 
appellant  to  file  Its  answer,  to  which  appel- 
lees eccept^  This  is  the  flrat  qnostion  to 
be  settled  on  this  appeal. 

This  was  not  a  case  to  which  a  motion 
to  set  adde  a  Judgment  should  have  been 
made  within  three  days  aftra  the  Judgment 
was  rendered.  There  was  no  Issue  of  fact 
tried  and  decided  by  the  court,  nor  a  verdict 
of  a  Jury,  as  a  basis  for  this  Judgment;  and 
therefore  sections  840  and  342  of  the  QvU 
Code  ot  Practice  do  not  apply,  and  this  anes- 
tion  Is  governed  by  the  common-laW  rule  by 
which  courts  have  control  over  their  Judg- 
menta  during  the  term  at  which  they  are  ren- 
dered, and  motions  to  set  aside  Anch  Judg- 
mento  may  be  made  at  any  time  durli^  the 
term  at  which  tbey  are  rendo^d.  Bee  102 
Ky.  609,  44  S.  W.  118,  case  of  Blglesb^ra  ▼. 
I  Bailey.  It  was  within  the  power  and  dt»- 
cretlon  of  the  court,  upon  the  facto  as  shown 
in  the  record,  to  set  aalte  the  Judgment  and 
permit  appellant  to  fiile  Ito  answer*  and, 
in  our  (q>tolon,  the  lo^rar  court  did  not  abuse 
its  discretion  to  such  an  extent  as  would 
authorize  this  court  to  interfere. 

Appellant,  in  ite  answer,  filed  Uardi  16^ 
ISra,  did  not  controvert  the  auctions  of 
appellees*  petition  as  to  proof  of  loss  and  de- 
nial of  any  liability  whatever  and  Ito  refusal 
to  pay  or  adjust  the  losi^  but  alleged  *that 
It  was  part  of  the  contract  of  insuianoa  that 
plaintiff^  being  the  assured  under  the  poll- 
icy,  would  toke  an  tovoitocy  of  stock  on 
hand  at  least  mice  to  each  calendar  year, 
and,  unless  such  toventory  had  been  takon 
within  twelve  months  prior  to  the  date  of  the 
policy,  one  should  be  teikea  to  detail  wittdn 
thirty  days  thereof,  or  the  policy  should  then 
be  null  and  void,  and  upon  demand  of  the  as- 
sured any  unearned  preminm  from  that  date 
should  be  letumed.  That  defendant  denies 
that  such  toventory  was  token  by  the  plato- 
tlffs  at  the  Ume  of  the  Issual  of  the  policy, 
and  none  was  taken  within  thirty  days  after 
the  Issual  thereof,  which  time  it  says  ex- 
pired before  the  time  of  the  alleged  destruc- 
tion of  platotUfs'  pnqiwty;  and  that  by  rea- 
son of  platotlffs'  failure  to  comply  with  this 
condition  of  the  policy  the  policy  was  foi^ 
felted,  and  became  null  and  void,  and  no  ac- 
tion can  be  maintained  thereon."  It  was  al- 
so denied  by  the  answer  that  the  stock  to- 
sured  was  of  the  value  alleged  to  the  peti- 
tion, but  averred  that  $800  was  its  full  value 
at  the  time  It  was  destroyed  by  fire,  and 
that  the  appellant,  if  liable  for  any  part  of 
the  loss,  was  only  responsible  for  ttwee- 
fourths  of  the  value  of  this  ato<ft,  to  wit, 
$225.  Appellees  filed  their  reply  to  this  an- 
swer, to  which  appellant  filed  a  r^olnder. 
On  the  1st  day  of  April*  1803,  on  the  day 
this  case  was  tried,  but  before  entering  the 
trial,  appellant  presented  and  offered  to  file 
an  amended  answer,  to  tlie  filing  of  whldi 
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the  court  siutaliied  an  objectlcn,  and  refused 
to  allow  it  to  be  filed,  to  which  appellant  ex- 
cited. A  trial  waa  bad,  and  the  Jury  re- 
turned a  Terdlct  for  appellees,  for  the  snm  of 
$750.  The  appellant  filed  reasona  and  moved 
the  conrt  to  grant  It  a  new  trial,  which  the 
court  refnsed.  The  court  gave  to  the  Jury 
only  one  Instmctlon,  wblch,  in  anbstance,  is 
as  follows:  To  find  for  the  appellees  tbree- 
foniths  of  what  they  might  believe  from  the 
evidence  was  the  reasonable  cash  valne  of 
their  stock  of  goods  and  of  their  flxtorea  de- 
stroyed by  fire  on  the  lOtb  day  of  November, 
1902,  not  to  exceed  $700  for  stock  and  f  100 
for  flxtarea,  and  in  no  event  more  than  $800. 
The  appellant  complains  because  the  court  re- 
fnsed to  instruct  on  its  plea  that  appellees 
failed  to  take  an  invoice  of  its  stock  as  re- 
quired by  Its  policy.  Even  though  this  had 
lieen  a  defense  to  the  actlcm— which  It  is  not 
necessary  to  here  decide—the  court  was  right 
In  this,  as  appellant  failed  to  Introduce  any 
proof  to  sustain  this  allegation;  but,  on  the 
other  hand,  Mtpellees  proved  that  the  invoice 
was  taken,  and  produced  it  on  the  trial,  with 
the  original  bills  of  all  pnrcbasee  of  goods 
made  'by  them  after  the  date  of  the  policy, 
together  with  a  report  of  the  dally  sales  made 
by  the  firm.  With  this  uncontradicted  proof, 
and  the  condition  of  the  pleadings,  the  court 
had  nothing  to  submit  to  the  ^nry  except  the 
nine  of  the  property  at  the  time  it  was  de 
stroyed,  and  upon  this  question  the  testi- 
mony sustained  the  verdict  of  the  Jury. 

The  only  remaining  question  to  be  deter- 
mined Is:  Did  the  coart  err  In  refusing  to 
allow  appellant  to  file  its  amended  answer, 
In  which  It  denied  that  It  had  waived  by  any 
act  the  proof  of  loss  as  required  by  the  con- 
tract, or  that  It  had  denied  Its  liability  there- 
on, and  also  alleged  that  there  was  a  provi- 
sion In  the  policy  as  follows;  "This  entire 
policy,  naless  otherwise  provided  by  agree- 
ment endorsed  thereon,  or  added  thereto,  shall 
be  void  if  the  Interest  of  the  hisured  be  other 
than  unconditional  and  sole  ownership;  or 
if  the  said  insnrance  be  personal  property,  and 
be -or  become  encumbered  by  chattel  mort- 
gage." and  then  averred  that  appellee  O.  D. 
Yotmg,  on  the  27th  day  of  June,  1902.  the 
day  before  the  property  was  Insured,  executed 
and  delivered  a  mortgage  to  Benlah  Young  on 
bis  half  interest  In  the  stock  of  goods  and 
fixtures,  to  secure  her  In  the  payment  of  $300 
owing  by  him  to  her,  and  then  used  this  lan- 
gD^^:  "Defendant  says  that  In  negotiating 
snd  procuring  said  iralicy  of  Insurance  the 
plalntur  wrongfully  and  fraudulently  conceal- 
ed the  existence  of  said  mortgage  from  It  and 
from  its  agent  from  whom  It  was  procured; 
and  It  nor  Its  agent  did  not  know  the  exist- 
ence of  said  incumbrance;  that  the  same  was 
material  to  the  risk,  and  that  It  would  not 
have  Issued  the  policy  if  It  had  known  of  the 
Incumbrance."  With  reference  to  the  first 
proposition  ccmtalned  In  the  amended  answn. 
It  Is  suffldent  to  say  that  by  lbs  wlginal  an- 
swer It  admitted  a  walvor  of  proof  (tf  lost  b^ 
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its  denial  of  any  liability  whatever  on  the  pol- 
icy and  a  refusal  to  adjust  or  pay  the  loss  in 
any  manner  before  the  action  was  instituted; 
and,  in  addition  to  these  admissions,  it  de- 
nied any  liability  whatever  on  the  policy,  and 
inaiated  on  the  policy  being  void  for  the  al- 
leged failure  to  comply  with  the  "Inventory 
clause*;  and  again  in  its  proposed  amended 
answer  It  again  asserts  that  it  is  not  liable  for 
any  part  of  the  sum  claimed  by  reason  of  the 
destruction  of  this  property  for  the  additional 
reason,  as  it  claims,  that  O.  D.  Young's  inter- 
est to  the  property  was  mortgaged  to  secure 
$300.  We  are  of  the  opinion  that  under  the 
facts  of  this  case  there  was  a  waiver  of  the 
preliminary  proofs  of  loss.  In  the  case  of 
Home  Insurance  Company  v.  Gaddls.  3  Ky. 
Law  Rep.  161,  the  conrt  said:  "By  the  terms 
of  the  policy  the  assured  could  not  maintain 
action  thereon  without  making  the  required 
preliminary  proofs;  but  when  the  company 
deny  their  liability,  and  refuse  to  pay  upon 
other  groands  wbldi  would  not  have  been  re- 
moved by  such  proofs,  then  the  proofs  would 
have  been  vain  and  futile,  and  therefore  need 
not  be  made."  In  the  case  of  Insurance  Co. 
V.  Monroe  J^erson,  etc.,  101  Ky.  16,  39  S.  W. 
435,  the  court,  In  discussing  a  demurrer  to  a 
petition  on  a  prior  policy  which  failed  to  al- 
lege that  the  preliminary  proofs  had  been 
made,  or  to  state  any  reason  why  they  bad 
not  been  made,  said:  "And  again  we  must 
say  that  good  pleading  required  such  avor- 
ment  or  a  statement  of  facts  showing  a 
waiver  by  the  company  of  the  notice  and 
proof  required  by  the  terms  of  the  policy. 
The  company,  however,  did  not  stand  by  its 
demurrer,  and,  looking  to  the  answer,  we 
find  that  Its  real  defense  to  the  action,  be- 
sides the  Issue  as  to  value,  is  that  the  exist- 
ence of  certain  mortgages  on  the  property 
was  concealed  from  the  company  and  its 
agente,  by  reason  of  which  the  policy  is 
claimed  to  be  void  from  the  beginning.  The 
question  of  notice  and  proof  of  loss,  there* 
tore,  become  unimportant,  as  the  giving  of 
the  notice  and  the  prodncUon  of  the  proof 
must  have  been  unavailing  to  the  policy 
holders  in  the  face  of  the  contention  that 
the  policy  was  void  In  any  event"  The  low- 
er court  had  discretion  in  the  matter  of  al- 
lowtog  the  amended  answer  to  be  filed.  The 
only  question  to  be  determined  is,  did  the 
lower  court  abuse  the  discretion  to  such  an 
extent  as  this  court  ought  to  Interfere?  We 
think  not   The  fire  occurred  November  10, 

1902.  The  suit  was  brought  February  16, 

1903.  Summons  SCTved  and  default  Judg- 
ment rendered  March  3,  1903.  On  motion  of 
defendant  this  Judgment  was  set  aside  March 
16th,  and  on  that  day  It  filed  Its  answer, -al- 
leging the  policy  was  void  because  assured 
failed  to  comply  with  the  "invoice  clause." 
On  that  day  appellees  filed  reply,  and  on  the 
2eth  of  M.irch  filed  Invoices  and  bills  of  pur- 
chases of  goods  bought  after  the  date  of  the 
iwlicy.  On  the  lat  of  April,  when  the  nase 
was  called  txx  trial,  thui  this  amended  an- 
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■WAT  was  offered.  The  only  reason  prcBcnt- 
ed  whjr  It  was  not  offered  before  was  as  fol- 
lows: "Defendant  would  beg  leave  to  amend 
the  orlgliuti  answer  herein,  and  aay  that  the 
original  answer  Id  this  case  was  written  by 
their  attorney,  who  was  not  at  the  time  In 
possession  of  all  the  facte  constltntlng  their 
defense  herein."  There  was  no  statement 
made  why  the  attorney  was  not  In  possession 
of  all  the  facts  at  the  time— whether  it  was 
by  mistake,  or  oversight,  or  Inadvertence. 
From  the  language  used,  the  court  had  rea- 
son to  believe  that  appellant  at  the  time  of 
the  filing  of  its  original  answer  knew  of  the 
existence  of  the  mortgage,  and  intentionally 
withheld  this  fact  from  Its  attorney,  and  de- 
termined to  base  Its  defense  alone  on  the 
fallare  of  the  assured  to  comply  with  the 
"Invoice  clause"  of  the  policy,  and  it  was 
developed  on  the  trial  that  appellant's  agents 
knew  of  this  mortgage  months  before  this 
suit  was  Instituted. 
For  this  reason  the  Judgment  is  affirmed. 


OINCINXATI  SOUTHERN  RY.  CO.'S  TRUS- 
TEES V.  SOCIETY  OF  SHAKERS' 
TRUSTEES. 

(Court  of  Appeals  o£  Keotacky.  Jan.  8,  19<M.) 

BOUNDARI    -CONSTRUCTION  OP  CALLS  IN 
DEED. 

1.  Calls  in  a  deed  were  as  follows:  "Begin- 
nlng  at  a  white  oak  (marked)  on  the  top  ot  the 
cliff,  thence  op  the  river  on  the  top  of  the  cliff 
with  its  meanders,  south  Si2"  east  86  poles  south 
06^°  east  28.8  poles  to  an  oak  and  cedar  on 
the  top  of  the  cUfl."  The  testimony  showed  that 
a  perpendicular  precipice  rose  at  the  base  of  the 
cliff,  250  feet  high,  and  then  by  a  more  gradnal 
ascent  the  top  of  toe  cliff  was  reached,  2U0  feet 
away.  From  the  top  of  the  precipice,  to  the  top 
of  toe  cliff  several  sharp  ascents  intervened,  and 
the  whole  topograpby  was  rugged  and  uneven. 
The  marked  white  oak  and  the  "oak  and  cedar 
on  the  top  of  the  cliff"  were  located  by  a  num- 
ber of  witnesses  as  on  the  top  of  the  cliff,  and 
not  at  the  top  of  the  vertical  precipice.  It  was 
a  physical  impossihility  to  mn  these  calls  if  the 
beglnuiog  corner  was  taken  at  the  top  of  the 
precipice,  and  the  foil  amount  of  land  which  the 
deed  purported  to  convey  would  tie  made  out 
running  the  calls  along  the  top  of  the  cUff. 
Th«  strip  of  land  between  the  edge  of  the 
precipice  and  the  top  of  the  cliff,  claimed  by 
the  grantees  onder  the  deed,  had  been  in  posses- 
sion of  the  defendant  for  more  than  IS  years. 
Bftd,  that  the  calls  should  be  run  on  top  of  the 
cliff,  and  that  the  land  in  question  was  not  em- 
braced in  the  deed. 

Appeal  fnun  Olrcnlt  Court  Jeasamlne 
County. 

"Not  to  be  offldally  reported." 

Action  by  the  Cincinnati  Southern  Rail- 
way Company's  trustees  against  the  Society 
of  Shakers'  trustees.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

W.  L.  Bronaugb,  for  appdlants,  Ben  P. 

Campbell,  for  appellees, 

BURNAH.  G.  J,  The  trustees  of  the  Cin- 
cinnati Southern  Railway  Company  brought 
this  suit  against  the  appellees,  the  Society  of 
BhaksTB,  to  recoTW  tile  possesskm  oS  about 


2  a(7es  of  ground  unbraced  tn  a  narrow 
strip  fronting  the  turnpike  road  near  High 
Bridge,  Ky.,  which  they  allege  constltntes  a 
part  of  a  tract  of  14.6  acres  of  land  which 
was  conveyed  by  Josepb  Curd  In  1857  to  tlie 
Lexington  &  Danville  Railroad  Company, 
and  subsequently  by  his  vendeee  to  them. 

The  solution  of  the  controversy  between 
the  parties  depends  on  the  proper  location 
of  the  line  shown  In  the  first  two  calls  in  the 
deed  from  Curd  to  the  Lexington  &  Danville 
Railroad  Company,  whldi  are  as  follows: 
"Beginning  at  a  white  oak  (marked)  on  the 
top  of  the  cliff,  thence  up  the  river  on  the 
top  of  the  cliff  with  Its  meanders,  south  52" 
east  85  poles  south  6614''  east  28.8  poles  to 
an  oak  and  cedar  on  the  top  of  the  cliff."  In 
1859,  Curd  conveyed  the  adjacent  tract  of 
land  bordering  on  the  line  In  controversy^  to 
W.  I.  Moberly,  and  through  successive  gran- 
tors the  Socle^  of  Shakers  obtained  posses- 
sion thereof.  The  corresponding  call  in  the 
deed  from  Curd  to  Moberly  is  as  follows: 
"Thence  along  the  cliff  with  their  line  52" 
east  35  poles,  south  66^°  east  28.8  poles  to 
an  oak  on  the  top  of  the  cliff." 

It  appears  from  the  testimony,  and  from 
the  maps  filed  In  the  record,  that  a  perpen- 
dicular cliff  2S0  feet  high  rises  from  the  base 
of  tbe  mountain,  and  then  by  a  more  gradual 
ascent  the  top  of  the  cliff  or  mountain  Is 
reached,  about  200  feet  away.  Appellees 
contend  that  the  call  "beginning  at  a  white 
oak  (marked)  at  the  top  of  the  cliff,  thence 
up  the  river  on  top  of  the  cliff  vrith  its 
meanders  to  an  oak  and  cedar  on  top  of  the 
cliff,"  is  on  top  of  the  highest  point  of  the 
cliff  or  mountain,  while  appellants  contend 
that  these  lines  are  run  along  the  rocky 
face  of  the  vertical  cliff.  The  land  In  dis- 
pute lies  between  the  top  of  the  vertical  cliff 
and  tbe  top  of  tbe  cliff  or  mountain,  which 
varies  from  100  to  200  feet  in  width:  If  this 
line  Is  rnn  on  top  of  the  cliff,  the  land  be- 
longs to  appellees;  If  it  runs  at  the  top  of 
the  perpendicular  precipice.  It  is  Included 
within  the  boundary  of  appellants.  The  ap- 
pellants point  to  the  fact  that  the  dictionary 
deSnes  tbe  word  "clifT*  as  a  precipice,  and 
therefore  It  could  not  apply  to  the  top  of  tbe 
mountain  or  bill.  In  answer  to  this  con- 
tention. It  Is  proven  by  a  number  of  witness- 
es that  from  the  top  of  the  vertical  precipice 
to  tbe  top  of  tbe  cliff  several  cliffs  Intervene, 
which,  however,  are  not  so  high  as  the  one 
contended  for  by  appellants,  and  that  tbe 
whole  topography  of  tbe  soil  is  rugged  and 
uneven.  They  also  rely  upon  the  testimony 
of  Mr.  W.  A.  Qun,  an  eminent  engineer,  who 
claims  to  have  made  the  survey  for  the  rail- 
way company  in  1857.  On  the  other  band, 
the  contention  of  appellees  as  to  the  true  lo- 
cation of  the  call  Is  supported  by  the  testi- 
mony of  quite  a  number  of  witnesses,  who 
definitely  locate  the  "marked  white  oak" 
called  for  as  the  beginning  comer,  and  tbe 
"oak  and  cedar  on  the  top  of  the  cliff."  as  be- 
ing on  the  top  of  the  cliff,  and  not  apmi 
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tbe  top  of  the  Tertlcal  precipice.  Tbey  aleo 
point  to  the  fact  that  It  Is  pbyeically  Im- 
possible to  ran  these  calls  if  the  beginning 
comer  la  taken  on  the  top  ot  the  vertical 
elifft  and  show  by  several  snrveyors  that  ap< 
pellanta  have  the  full  amount  of  14.6  acres 
coTered  by  their  boundary,  stopping  the  line 
at  tbe  top  of  the  cliff.  In  addition  to  these 
factSt  it  Is  conclnslvely  shown  that  appellees 
have  exercised  acts  of  ownership  over  this 
naxTow  strip  of  land  since  1875,  by  the  erec- 
tkui  of  houses,  stables,  etc.,  which  they  have 
rented  out  Tbe  house  in  which  the  post  of- 
fice Is  k^t  at  High  Bridge  was  erected  by 
appelleM  on  this  strip  of  land,  and  has  been 
rented  from  them  for  this  purpose  for  many 
yean. 

We  have  reached  the  conclusion  that  the 
land  In  dispute  la  covered  by  tbe  deed  of  ap- 
pellees, and  that  they  have  been  in  tbe  con- 
tinuous, adverse,  and  uninterrupted  posses- 
sion thereof,  clalnUng  same  as  their  ovrn, 
for  more  than  16  yean  before  tbe  Institution 
of  this  suit;  and  tbe  Judgment  Is  therefore 
affirmed. 


DEMOCRAT   PUB.   CO.   T.  PATTERSON. 
Clerk. 

iOmirt  of  Appeals  of  Kuitncky.  Jan.  19, 1904.) 
mnnciPAX,  oorpobations— gitibs  of  sbcond 

CUBS-OBTICIAL  NEWSPAPBBF-rrBBH 

OP  APPOINTMENT. 

1.  Acts  1894,  p.  268,  c.  100,  art.  G,  S  12,'  pro- 
vided that  the  mayors  of  cities  of  the  second 
dasB  shonld  on  the  first  Monday  in  April  select 
the  official  newspaper  of  the  diy  for  the  term 
ot  one  year.  Acts  1898.  p.  154,  c.  63,  §  1. 
amended  this  statute  so  as  to  provide  merely 
that  the  mayor  should  annually  select  a  daily 
newspaper  as  the  offldal  newspaper  of  the  city, 
and  made  no  reference  to  the  time  of  the  selec- 
tion. Acts  1902,  pp.  70,  71,  c.  32,  S§  1-3,  further 
amended  the  statute  so  as  to  provide  that  the 
dty  attorney  should  select  the  paper,  but  made 
no  further  diange,  and  liy  section  8  declared 
that  the  act  should  take  effect  from  its  passage, 
because  the  selection  of  the  official  newspaper 
would  occar  before  90  days  after  the  adjourn- 
ment of  the  Iiegislature.  Held,  that  the  term 
of  the  official  newspaper  is  until  the  first  Mon- 
day in  April  of  the  year  following  the  appoint- 
ment, and  is  not  for  a  full  year  m>m  the  date 
ot  the  amtointmeut. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported.** 

Action  by  the  Democrat  Publishing  Com- 
pany against  William  H.  Patterson,  as  clerk. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

J.  C.  Flournoy,  Wheeler  A  Hughes,  and 
Flonmoy  &  Harrison,  for  appellant  Bloom- 
fldd  &  Grioe,  for  appellee. 

HOBSON,  J.  Tbe  qnestkm  InTolved  In  this 
ease  Is  wbetbor  the  term  of  tbe  <^cial  news- 
paper In  second-class  dties  Is  for  one  year 
fnnn  tbe  time  tbe  .appointment  Is  made,  or 
until  the  first  McoOaj  In  April  tbe  next  year. 
The  qnestion  turns  upon  the  propa  conatruo- 
tlon  of  the  statutes.  Section  12,  art.  G»  ot 


tbe  original  act  for  tbe  govemment  of  sec- 
ond-dass  cities,  was,  so  far  as  material.  In 
these  w<nrds: 

"The  mayor,  on  the  first  Monday  In  April 
of  each  year,  shall  bear  such  proof  as  may 
be  ofCered  to  him  by  sworn  statement,  oral 
and  written,  as  may  enable  him  to  detenr'ne 
the  dally  newspaper  having  the  largest  bona 
fide  circulation  In  the  city,  and  the  newspa- 
per having  such  circulation  sball  be  selected 
and  known  as  the  official  newspaper  of  tbe 
city,  and  in  such  official  newspaper  for  the 
term  of  one  year  shall  regularly  and  prompt- 
ly publlsb  a  correct  and  full  abstract  of  the 
proceedings  of  both  boards  of  the  general 
council  and  of  all  ordinances,  resolutifms  and 
notices  which,  under  this  act.  or  the  ordi- 
nances of  the  city,  may  be  required  to  be 
published;  but  tbe  price  for  such  printing 
shall  not  exceed  tbe  tegnlar  advertising  rates 
of  such  newspaper.  The  mayor  may  exam- 
ine the  subscription  hooka  and  other  eviden- 
ces offered  by  competitors  to  enable  him  to 
reach  a  Just  determination;  and  the  deter- 
mination of  the  mayor  shall  be  final"  See 
Acts  1894.  p.  268.  c.  100. 

By  section  1  of  an  amendatory  act  passed 
in  189S  it  was  provided  as  follows: 

"That  section  twelve  of  article  five  of  the 
act  mentioned  In  tbe  titie  oC  this  act  be 
amenctod  and  re-euacted  so  as  to  read  as  fol- 
lows: Tbe  mayor  shall  annually  select  a 
daily  newspaper  to  be  known  as  the  official 
newspaper  of  the  city,  and  In  such  official 
newspaper  for  the  term  of  one  year  shall  be 
regularly  and  promptly  published  a  correct 
and  full  abstract  of  the  proceedings  of  both 
boards  of  the  general  council,  and  of  all  oth- 
er ordinances,  resolutions  and  notices  which, 
under  this  act,  or  by  tbe  ordinances  of  the 
city,  may  be  required  to  be  published;  but 
the  price  for  such  publication  shall  not  ex- 
ceed tbe  regular  advertising  rates  tor  such 
newspaper.  The  mayor  may  examine  the 
subscription  books,  and  other  evidences  of- 
fered by  competitors,  to  enable  him  to  reach 
a  Just  determlnatiw,  and  tbe  determination 
of  the  mayor  shall  be  final.'  **  Bee  Acts  1898. 
p.  164,  c.  63. 

This  was  In  turn  again,  amended  as  fol- 
lows: 

"Section  1.  That  section  one  of  an  act 
which  became  a  law  March  twenty-flftb.  one 
thousand  eight  hundred  and  ninety-eight, 
and  is  entitled  'An  act  to  amend  an  act,  en- 
titied  "An  act  for  the  government  of  cities 
of  the  second  class  In  the  commonwealth  of 
Kentucky,**  approved  March  nineteenth,  one 
thousand  eight  hundred  and  ninety-four.*  and 
now  being  section  three  thousand  one  hun- 
dred and  seventeen  of  the  Kentucky  Stat- 
utes, be  amended  and  re-enacted  so  as  to 
read  as  follows:  That  the  dty  attorney  shall 
annually  select  a  dally  newspaper  to  be 
known  as  the  official  newspaper  of  tbe  dty. 
and  in  such  official  newspaper  for  the  term 
of  one  year  shall  be  regularly  and  promptly 
published  a  correct  and  fnll  abstnct  of  the 
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proceedings  of  both  boards  of  the  general 
cuuDcll,  and  all  ordinances,  resolutions  and 
notices  which,  under  this  act,  or  the  ordinan- 
ces of  the  city,  may  be  required  to  be  pub- 
lished; bat  the  price  for  such  publication 
shall  not  exceed  the  regular  advertising  rates 
for  such  newspaper.  The  city  attorney  may 
examine  the  subscription  boolu  and  other 
evidence  offered  by  competitors  to  enable  him 
to  reach  a  Just  determination,  and  his  deter- 
mination shall  be  final.  No  ordinance  or  res- 
olution appropriating  or  paying  less  than  fif- 
ty dollars  shall  be  published,  nor  shall  ordi- 
nances tor  street  or  other  public  improve- 
ments or  proposals  or  bids  for  such  improve- 
ments Include  details  of  specifications,  but 
these  shall  in  the  proper  office  be  open  to  ex- 
amination, and  the  notices  shall  so  state. 

"Sec.  2.  All  acts  or  parts  of  acts  Inconrist- 
ent  herewith  are  hereby  repealed. 

"Sec.  3.  Whereas  the  selection  of  the  offi- 
cial newspaper  under  the  present  law  will  oc- 
cur before  ninety  days  after  the  adjourn- 
ment of  this  session  of  the  General  Assem- 
bly, therefore  an  emergency  is  declared  to 
exist,  and  this  act  shall  take  efFect  from  and 
after  its  passage  and  approval  by  the  Gov- 
ernor." 

See  Acts  1902,  pp.  70,  71,  C  32. 

Appellant  was  appointed  on  July  6,  1902, 
and  claims  Its  term  continned  for  one  year 
from  that  time,  while  appellee  maintains  that 
it  expired  on  the  first  Monday  In  April,  1908, 
when  another  appointment  was  made.  By 
the  original  act  the  appointment  was  direct- 
ed to  be  made  by  the  mayor  on  the  first  Mon- 
day in  AprU  of  each  year  for  the  term  of  one 
year.  By  tiie  act  of  1898  It  was  provided 
that  the  mayor  should  annually  make  the 
appointment  for  the  term  of  one  year,  and, 
while  this  act  was  silent  as  to  the  time  when 
the  appointment  was  to  be  made,  it  was  en- 
acted four  years  after  the  preceding  act,  un- 
der which  the  term  of  the  Incumbent  would 
expire  on  the  first  Monday  in  April;  and,  as 
DO  change  Is  made  in  the  time  of  the  appoint- 
ment, the  natural  construction  is  that  the 
Lf^slature  contemplated  that  the  new  ap- 
pointment should  be  made  at  the  expiration 
of  the  current  term.  The  act  of  1002  makes 
no  substantial  change  In  the  preceding  act, 
except  to  substitute  the  city  attorney  for  the 
mayor  as  the  person  to  make  the  appoint- 
ment, >o  f&r  as  the  questions  involved  in  this 
case  go.  By  the  third  aectlrai  of  that  act 
the  reason  tor  the  emergen(7  requiring  that 
the  act  should  take  effect  from  Its  passage  is 
that-**tbe  selection  of  the  official  newspaper 
will  occur  before  ninety  days  after  the  ad- 
joumuient  of  this  session  of  the  General  Ajb- 
sembly."  The  act  was  approved  March  18th, 
and  the  Assembly  adjourned  shwtly  there- 
after. The  act.  therefore,  in  the  reason  glr- 
en  tat  Its  taking  effect  from  Its  passage,  rec- 
ognized that  the  selection  was  to  be  made 
at  the  time  named  In  the  original  act.  Tak- 
ing the  three  acts  together,  we  conclude  that 
the  Legislature  did  not  contemplate  changing 


the  time  when  the  selection  was  to  be  made, 
and  that  appellant's  term  expired  when  the 
new  appointment  waa  made  by  the  dty  at- 
torney, on  the  first  Monday  in  April,  1903. 
Hoke  T.  Richie,  100  Ey^  66^  37  S.  W.  266.  88 
S.  W.  132. 
Judgment  affirmed. 


DAT  T.   BXCHAN6B   BANK  OF  KEN- 
TUCKY. 

(Court  of  Appeals  of  Kentucky.   Jan.  19,  1904.) 

PRINCIPAL  AND  AGBNT— IMPUTED  KNOWI«- 
EDOO-STATUTB  OF  LIMITATIONS. 

1.  While  knowledge  acquired  by  an  agent,  in 
purchasing  bank  stock  from  a  bank,  of  the  in- 
stitution's impaired  condition,  will  be  imputed 
to  his  principal,  bo  as  to  start  limitations 
against  an  action  tor  false  representations  in- 
ducing the  porchase,  similar  knowledge  acqnlred 
some  years  later,  where  tb«  same  person  became 
agent  to  effect  the  stock's  sale  to  third  persons, 
will  not  be  so  imputed,  the  transactions  being 
separate  and  distinct. 

Appeal  from  Circuit  Court  Umtgomerr 
County. 

"To  be  officially  r^rted." 

AcUon  by  J.  T.  Day  against  the  Bxchanse 
Bank  of  Kentucky.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

A.  T.  Wood.  W.  Bf.  Beckner,  and  Beck- 
ner  &  Jouett,  for  appelant.  Henry  R.  Prew- 

Itt,  (or  appellee. 

BURNAM.  C.  J.  On  the  2d  day  of  Janu- 
ary, 1883,  the  appellant,  J.  T.  Day,  who  lived 
in  Campton,  Ky.,  purchased  from  the  Ex- 
change Bank  of  Kentucky,  a  banking  cor^ 
poration  doing  business  In  Mt.  Sterling.  Ky.. 
through  his  agent,  J.  G.  Trimble,  25  shares 
of  its  capital  stock,  at  the  price  of  92,7S0; 
and  on  the  2d  of  January,  1884.  he  purchas- 
ed from  the  bank,  through  the  same  agen<7, 
40  shares  of  its  stock,  at  the  price  of  94,800. 
J.  G.  Trimble,  who  represented  him  in  these 
transactions,  lived  in  Mt.  Sterling,  was  a  di- 
rector of  the  bank,  and  the  fatheMn-Iaw  of 
appellant  Appellant  held  this  stock,  and 
drew  the  dividends,  which  were  regularly 
declared  thereon  semiannually,  until  18S7. 
During  the  year  1887  be  sold  out  hla  entire 
holding  In  the  bank  to  different  parties,  bis 
father-in-law,  Trimble,  who  was  at  that  time 
president  of  the  bank,  acting  as  his  agent 
Twenty-five  shares  were  sold  by  J.  O.  Trim- 
ble to  B.  S.  Cunningham,  and  20  shares  to 
Mrs.  E.  C.  Ward.  Subsequently  these  ven- 
dees Instituted  suit  against  both  Trimble  and 
Day,  alleging  that  they  were  induced  to 
make  these  purchases  by  false  statemeats 
made  to  them  by  Trimble  as  to  the  condition 
of  the  bank  at  the  date  of  the  purchase,  and 
by  false  statements  published  by  the  bank 
aa  to  its  condition  when  Trimble  was  a  di- 
rector, and  recovered  theceoD.  In  these  suits 
appellant  was  compelled  to  refund  to  Cun* 
nlngham  and  to  Mrs.  Ward  the  difference 
between  the  value  of  the  stock  of  the  bank 
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88  represented,  and  as  subseqaent  develc^ 
menta  establislied  Its  true  value  to  be.  On 
the  20th  of  December,  1892,  J.  T.  Day 
brought  this  suit  against  the  bank,  alleging 
that  he  had  been  induced  to  purchase  the 
stock  from  them  by  the  publication  of  false 
reports  as  to  the  financial  condition,  and 
also  by  false  and  frandnlent  statements  of 
W.  W.  Thompson,  cashier  of  the  bank,  who 
represented  it  as  Its  agent  In  making  the 
sales  of  the  stock  to  him.  The  only  defense 
relied  on  by  the  bank  in  Its  answer  la  a 
plea  of  the  lapse  of  time  and  the  statute  of 
limitation.  In  support  of  this  plea  It  alleges 
that  J.  Q.  Trimble  was  the  agent  of  the  ap- 
pellant, J.  T.  Day,  both  In  the  purchase 
and  sale  of  the  stock,  and  continued  to  act 
as  his  agent  between  these  respectlTe  dates; 
and  that  Trimble  knew  of  and  was  familiar 
with  the  tme  condition  of  the  bank,  both  at 
the  date  of  the  purchase  and  sale;  and  that 
bis  knowledge  should  be  Imputed  to  his  prin- 
cipal, the  plaintiff.  They  also  allege  that 
Trimble,  as  the  agent  of  the  defendant,  ac- 
tually communicated  to  plaintiff  Information 
as  to  the  tme  condition  of  the  bank  more 
than  flTe  years  before  the  instltntion  of  this 
suit,  and  that  the  cause  of  action  was  barred 
under  section  2518  of  the  Kentucky  Statutes 
of  190^,  which  provides  that:  "In  action  for 
relief  for  trand  or  mlstate  or  damages  for 
either,  the  cause  of  action  shall  not  be  deem- 
ed to  have  accrued  unttl  the  discovery  of 
the  fraod  or  mistake.  But  no  such  action 
Bhall  be  brought  ten  years  after  the  time 
of  making  the  contract  or  the  perpetration  of 
the  fraud."  Both  of  these  allegations  were 
controverted  by  reply,  and  a  trial  before  a 
jury  resulted  In  a  vmlict  and  Judgment  for 
the  defendant  bank. 

Upon  the  trial  the  court  Instructed  the  jury 
as  follows:  "<3)  The  conrt  Instructs  the  jury 
that  if  either  plaintiff,  J.  T.  Day,  or  his 
agent  in  the  transaction  of  buying  and  sell- 
iDg  the  stock  In  question,  to  wit.  J.  G.  Trim- 
ble, actually  knew  of  the  discrepancies  com- 
plained of  as  impairing  the  value  of  the  bank 
stock,  and  had  such  knowledge  more  than 
five  years  before  the  bringing  of  this  suit, 
the  Uw  Is  for  the  defendant^  and  the  ]ury 
will  so  find;  provided  such  agent's  knowl- 
edge was  acquired  by  him  while  engaged  In 
the  transactions  affecting  said  stock,  or  had 
prerloosly  been  acquired  by  him.  and  was  in 
mind  at  that  time.  (4)  The  court  instructs 
the  Jury  that  the  law  imputes  to  the  prin- 
cipal, J.  T.  Day,  and  charges  him  with,  all 
oodce  or  knowledge  relating  to  the  subject- 
matter  of  the  agency  which  the  agent,  J.  O. 
Trimble,  acquired  or  obtained  while  acting 
as  such  agent  and  within  the  scope  of  his  au- 
thority, or  which  he  may  previously  have 
acquired,  and  wbich  he  then  had  In  mind, 
or  which  he  liad  acquired  so  recenUy  as  to 
reasonably  warrant  the  assumption  that  he 
BtiU  retained  it  (5)  The  court  instracts  the 
Jury  that  if  they  believe  from  the  evidence 
that  tba  plalnUfl;  J.  T.  Day,  did  not  know. 


and  that  his  agent  at  the  time  of  and  in  the 
course  of  his  agency  did  not  know,  of  the  dis- 
crepancies In  the  condition  of  the  Elxcbange 
Bank  of  Kentucky,  for  more  than  Ave  years 
before  the  bringing  of  this  suit,  then  they 
will  find  for  the  plaintiff.  (6)  The  court  In- 
structs the  Jury  that  before  they  can  find 
for  the  plaintiff  they  must  believe  and  find 
from  fhe  evidence  that  plaintiff  did  not 
know,  for  more  than  five  yenrs  before  the 
bringing  of  this  suit,  and  that  his  n^ent, 
Trimble,  at  the  time  and  in  the  course  of  his 
agency  In  the  buying  and  selling  of  plain- 
tifTs  said  stock,  did  not  know,  of  the  dis- 
crepancies in  the  condition  of  the  Exchange 
Bank  of  Kentucky.  (T)  Reasonable  dillgrnce 
is  such  diligence  as  ordinary  and  prudent 
persons  exercise  in  the  management  of  their 
own  affairs."  These  instructions  charge  tiM 
plaintiff  with  any  knowledge  which  J.  O. 
Trimble  may  have  had  as  to  the  true  condi- 
tion of  the  bank  at  any  time  between  his 
original  purchase  for  the  plaintiff  In  Janu- 
ary, 18S3,  until  the  final  sale  of  the  last  20 
shares  of  plaintiff's  stock  by  htm  to  Mrs. 
Ward  In  July,  1887,  and  are  In  tills  respect, 
in  our  opinion,  erroneous  and  prejudicial  to 
the  rights  of  the  plaintiff.  It  may  be  stated 
as  a  general  proposition  that  notice  to  an 
agent,  while  acting  for  bis  principal,  of  facts 
affecting  the  transaction  In  which  he  Is  at 
the  time  engaged.  Is  constructive  notice  to 
the  principal,  as  It  Is  bla  duty  to  communi- 
cate such  fact  to  his  principal,  and  the  law 
presumes  that  be  has  done  so.  Brnmblett 
V.  Henderson  (Ky.)  41  8.  W.  67B.  "But  no- 
tice must  be  given  to  or  the  Information  ac- 
quired by  the  agent  In  the  course  of  tiie 
same  transaction  which  Is  sought  to  be  af- 
fected by  the  constructive  notice;  that  Is, 
the  same  transaction  from  which  the  prin- 
cipal's rights  and  liabilities  arise  which  It 
Is  claimed  depend  upon  or  which  are  modi- 
fled  by  the  constructive  notice  Imputed  to 
him."  See  2  Pomeroy  on  Bqulty  Jurispru- 
dence, S  671.  The  rule  Is  stated  by  Mechem 
on  Agency,  718,  as  follows:  "The  notice 
which  shall  be  imputed  to  the  prlnclpaJ  Is 
that  one  which  relates  to  the  subject-matter 
of  the  agent's  authority;  or,  in  other  words. 
Is  that  one  which  relates  to  the  business  rar 
transaction  In  reference  to  wUch  the  agent 
is  authorized  to  act  by  and  for  the  princi- 
pal." Perry  on  Trusts  (volume  1, 1  2^  says: 
"The  general  role  is  that  notice  to  an  agent 
is  notice  to  his  principal.  But  the  notice, 
If  to  an  agent,  must  be  to  an  agent  for  the 
purpose  of  the  purchase,  and  the  notice  must 
be  to  him  while  engaged  In  the  transaction." 
The  appellant,  Day,  Is  chargeable  with  any 
knowledge  possessed  by  Trimble  of  the  con- 
dition of  the  bank  at  the  time  he  bought  the 
stock  in  1883  and  1884,  when  he  seeks  to  re- 
cover from  the  bank  for  alleged  fraudulent 
misrepresentations  made  to  him  as  to  Its 
condition;  and  he  would  also  be  chargeable 
with  the  knowledge  of  Trimble,  when  he 
■old  the  stock  to  Cminlncham  and  Ifrs. 
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Ward,  in  a  controrersy  with  tlioae  vendees 
growing  out  of  mlsrepresentatfonB  made  to 
them  by  Trimble  to  Induce  the  porchase  of 
the  stock.  But  we  know  of  no  principle  of 
law  which  would  Impute  to  Day  the  knowl- 
edge of  Trimble  at  the  date  of  these  trans- 
actions, so  as  to  put  In  operation  the  stat- 
ute of  limitations,  in  so  far  as  the  b^ink  Is 
coucerned.  There  was  no  connection  be- 
tween the  two  transactions,  and  there  Is  no 
evidence  In  the  record  which  conduces  to 
show  that  Trimble  represented  Day  as  an 
agent  In  so  far  as  this  stock  was  concerned, 
except  in  its  purchase  and  iale.  If  it  can 
be  shown  that  Day  had  actual  knowledge  of 
the  true  financial  condition  of  the  bank,  after 
his  purdiase  of  the  stock  in  controversy,  for 
more  than  five  years  before  the  instltation 
of  this  suit,  the  plea  of  limitation  relied  upon 
by  tbB  bank  would  ^ectually  defeat  recov- 
ery. 

For  reasons  Indicated,  the  court  erred  in 
Instructions  3,  4,  6,  and  6  in  the  parUcnlara 
pointed  out,  and  the  Judgment  therefore 
reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


WILLIAMS  V.  COMMONWEALTH. 

(Ooort  of  Appeals  of  Kentucky.  Jan.  22, 1904.) 

KCRDBB  —  BVIDENCl  —  ADHI8BIBILITT  —  IN- 
STRUCmOH-AFFBAL-BARULBSS  SRBOR. 

1.  Any  error  in  admittlae  evidence  on  a  trial 
for  murder-that  there  had  oeen  a  fight  between 
the  accused  and  the  deceased  about  a  year  before 
her  death  was  harmless  where  it  was  proved 
that  a  dmllar  fight  had  taken  place  between 
them  a  few  hours  before  her  death. 

2.  An  instruction  in  a  murder  trial  that  If  sndi 
violence  as  the  accused  used  was  uot  necessary, 
and  did  not  to  the  defendant  "at  the  time"  rea- 
sonably appear  to  be  necessary,  etc.,  was  not 
too  Indefinite  as  to  the  time  referred  to. 

S.  Where  evidence  of  a  murder  was  entirely 
drcomstantial,  the  court  properly  instructed  the 
Jury  on  every  ji^se  of  the  law  regarding  homi- 
cide. 

Appeal  from  Glrcnft  Goort,  Fayette  Gonn- 

ty. 

"Not  to  be  officially  reported." 
Bd  Williams  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Geo.  Denny,  for  appellant  N.  B.  Hays 
and  L.  Mix,  for  the  Commonwealth. 

BURNAM,  C.  J.  The  appellant  Ed  WU- 
Ilams,  having  been  Indicted  and  convicted  of 
the  murder  of  Bettle  Green  and  sentenced 
to  the  penitentiary  for  life,  has  appealed  to 
this  court;  and  asks  a  reversal  upon  several 
grounds. 

Appellant  and  the  deceased  had  lived  to- 
gether as  husband  and  wife  for  eight  or  nine 
years,  but  they  had  never  been  legally  mar- 
ried. The  facts  shown  by  the  testimony 
are  that  on  the  evening  of  the  8th  day  of 
August,  1903,  the  appellant  came  to  the  house 
of  the  deceased  about  half  past  10  o'clock 
at  night  and  found  her  absent;  that  he 
croaaed  the  street,  and  engaged  in  convw^ 


satlon  with  Mary  Hawkins  for  a  short  time, 
and  whilst  so  engaged  the  deceased  came 
home,  went  Into  the  house,  and  lighted  the 
lamp.  She  was  not  friendly  with  the  Hawk- 
Ins  woman,  and  called  to  the  appellant  to 
come  to  her.  It  also  appears  that  while  ap- 
[}ellant  was  talking  to  the  Hawkins  woman 
the  name  of  the  deceased  was  called,  but  it 
does  not  appear  in  what  connectltm.  The  tes- 
timony for  the  commonwealth  Is  to  the  ef- 
fect that  immediately  alter  appellant  entered 
the  bouse  of  the  deceased  there  were  heard 
groans,  cries  for  tielp,  men?,  etc.,  and  the 
witness  Eva  Marshall,  who  lived  in  the  next 
house,  testifies  that  she  ran  over  to  the  house 
of  decedent  and  looked  in  the  window,  and 
saw  that  appellant  had  the  deceased  down 
on  the  flow,  beating  her,  and  that  the  de- 
ceased begged  her  to  come  to  her  assistance, 
but  that  she  could  not  get  him  to  stop;  that 
she  went  for  deceased's  brother,  and  that 
upon  her  return  she  found  both  the  appel- 
lant and  deceased  sitting  In  the  front  door, 
the  deceased  rubbing  the  side  of  her  face, 
and  that  she  asked  her  for  some  witch  baxel 
or  arnica;  that  about  15  minutes  after  8 
o'clock  she  heard  noise  in  the  room  where 
appellant  and  deceased  were  sleeping;  that 
she  went  to  the  front  dow,  and  tried  to 
get  in,  but  that  it  was  locked.  Another  wit- 
ness testifies  that  she  heard  graaus  and  ales 
for  help  way  In  the  night  and  that  she  noti- 
fied the  police.  Julla  Anderson,  a  sister  of 
the  deceased,  testified  that  she  went  to  the 
bouse  about  half  past  6  o'clock  the  next 
morning,  and  found  the  shutters  of  the  nxHn 
occupied  by  the  deceased  slightly  ajar;  that 
she  opened  the  window  and  saw  appellant 
standing  up  on  the  floor  with  his  hat  on,  in 
his  nlgbt  clothes,  with  his  pants  In  his  hand; 
that  he  called  to  her  to  come  In,  and  said, 
"Bettle  has  taken  something  and  killed  her- 
'self;"  and  that  the  deceased  was  lying  on 
the  bed  drad.  An  autopsy  held  by  the  cor- 
oner disclosed  clots  of  blood  on  either  tide  of 
the  larynx,  which  Indicated  that  she  had  met 
her  death  from  strangulation.  The  appellant 
testified  that  when  he  crossed,  after  talking 
to  the  Hawkins  woman,  the  deceased  met 
him  in  the  ball,  and  Immediately  struck  him 
over  the  head  with  an  empty  water  pltcbw; 
that  he  slapped  her,  and  pushed  her  down, 
but  that  peace  was  soon  made  between  them, 
and  they  retired  to  bed;  that  some  time  dur- 
ing the  night  he  heard  her  move  about;  and 
that  he  discovered  an  empty  bottle  the  next 
morning,  wlilch  the  testimony  disclosed  con- 
tained oil  of  cloves;  that  no  further  trouble 
occurred  between  them  during  ttie  night; 
that  be  offered  her  no  violmce  of  any  sort 
and  was  greatly  surprised  to  find  her  dead 
the  next  morning.  There  was  also  testimony 
conducing  to  show  that  she  was  the  subject 
of  indigestion  and  a  species  of  heart  failure. 
The  Jury  were  instructed  upon  the  law  of 
murder  and  T(^untary  and  Involnntary  man- 
alaugbter. 

Upon  the  trial  the  commonwealth  proved 
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by  the  vitneu  JoUa  Anderson  tbat  >he  had 
witnessed  a  flgbt  between  appellant  and  tbe 
deceased  about  a  year  before  ber  deatb. 
There  was  also  evidence  condndni  to  show 
tbat  tbe  domestic  life  of  the  parUes  was  not 
always  peaceable^  altbongb  In  tbe  main  tb^ 
relations  seem  to  have  been  kind  and  affec- 
tionate. Appellant  anqplalns  tbat  the  court 
erred  to  Us  prejudice  In  tbe  admlsalon  of  tbe 
testimony  of  Julia  Anderstm  detailed  by  ber. 
While  there  may  be  some  doubt  about  the 
onnpeteocy  of  ihia  testimony,  it  clearly  could 
not  bare  been  pr^udldal  to  tbe  appellant  In 
▼lew  of  the  orerwhelmlng  testimony  that  a 
similar  altercatton  had  occurred  between 
them  at  11  o'clock  on  tbe  ni^  preceding  the 
discovery  of  ber  dead  body. 

Arocllant  also  objects  to  tbe  phraseology 
at  the  first  instruction,  which  Is  as  follows: 
"If  the  Jury  belleTe  from  the  OTldence  be- 
yond a  reasonable  doubt  that  tiie  defendant 
•  •  •  killed  BetUe  Green  by  choking,"  etc., 
"and  that  such  violence  was  not  necessary 
and  did  not  to  tbe  defendant  at  the  time 
reasonably  appear  to  be  necessary,**  It  Is 
insisted  that  tbe  words  '^t  tbe  timtf'  were 
too  indefinite;  that  they  might  as  w^I  have 
referred  to  tbe  ^ht  12  months  before,  or  to 
the  difBcnlty  in  the  early  part  of  the  evening, 
as  to  tbe  time  when  the  alleged  strangula- 
tion which  prodnced  the  deatb  of  tbe  de- 
creed occurred.  Tbe  criticism  is  bypercrtt- 
leal.  The  time  referred  to  Is  manifestly  the 
time  when  the  deceased  was  killed  by  chok- 
ing, strangling,  or  ^snffocatioo. 

Aiqpellant  also  complains  because  tbe  court 
Instructed  the  Jury  upon  the  law  of  volun- 
tary manslaughter  and  self-defense,  on  the 
ground  that  there  was  no  proof  on  which  to 
base  such  an  Instruction.  As  the  evidence  of 
the  commonwealth  In  this  case  was  altogeth- 
er circumstantial,  we  think  tbe  court  prop- 
erty Instructed  tbe  Jury  on  every  phase  of  the 
law,  and  on  the  whole  case  we  see  no  error 
In  the  record  to  the  substantial  prejudice  of 
the  accnaed. 

Judgment  affirmed. 


CHESAPEAKE  &  O.  RT.  00.  t.  TOPPING. 
(Coart  of  Aiq>eato  of  Eentncky.  Jan.  12,  1904.) 

CARRIER  OF  PA8SBNGBR8— PASSBNGER'S  IN- 
JURY WHILB  AUGHTINa  — CONTRIBIITORT 
NSOUaEMCB-AORBBD  POINT  OF  BTOPPAQB- 
CARS  REQUIRED  OF  COUPANT. 

1.  A  pasBenger  who  leaves  his  seat  and  goes 
forward  to  the  door  of  the  coach  as  the  train  is 
Blowing  up  to  stop  at  his  station,  hut  before  It 
has  become  stationary,  Is  not  negligent  per  se. 

2.  Where  a  passenger  and  the  conaoetor  of 
the  train  agree  tbat  the  passenger,  having  been 
carried  past  his  station,  Bball  leave  tbe  train 
at  a  water  tank,  tbe  carrier  is  boand  to  use  the 
ume  care  for  his  safety  in  stoptring  at  the  wa- 
ter tank  OB  if  tt  were  stopping  at  the  station. 

Appeal  fh>m  Circuit  Court;  Lawrence 
County. 

"^'ot  to  be  ofilelally  reported." 

f  L  Sat  Cantars,  vttL  I,  Ont  JMg.  I  USA 


Action  Thomas  Temping  against  the 
Chesai>eake  ft  Ohio  Railway  Company. 
Judgmmt  tor  plaintiff,  and  defendant  ap- 
peals. Aflrmed. 

W.  H.  Wadswortb.  for  appellant  B.  X. 
Bums  and  W.  8.  Bums,  for  M>P^lee. 

O'BBAR,  J.  Ap[»eUee  was  a  passenger  on 
appellant's  mixed  train,  with  a  ticket  ^m 
Oatlettsburg,  Ky.,  to  Cumnt^s  Station,  In 
Lawrence  county.  Tbe  conductor  ftlled  to 
stop  the  train  at  the  last-named  station,  an4 
carried  appellee  beyond.  When  the  con- 
ductor's attention  was  called  to  it,  be  offered 
to  take  appellee  bad^,  or  to  return  blm  on 
the  next  train.  Appellee  elected,  however, 
to  get  off  at  a  near-by  water  tenk,  where 
tbe  train  was  to  stop  to  take  water  for  the 
locomotive.  In  stopping  at  tbe  last-named 
point,  and  while  appellee  was  in  the  act  of 
leaving  tiie  car,  he  claims  the  train  gave  an 
nnnaual  and  very  bard  Jerk  or  Jolt,  throwing 
him,  and  cutting  off  tbe  end  of  Ids  thumb. 
There  were  two  trials  of  tbe  case.  There 
vas  not  very  material  conflict  of  evidence, 
except  upon  tbe  point  whether  the  train  bad 
fully  stopped  before  appellee  attempted  to 
leave  tbe  car;  It  being  the  theory  ot  appel- 
lant that,  until  it  had,  it  was  contributory 
negligence  for  appellee  to  leave  his  seat  and 
go  to  the  door  of  the  car,  where  be  was 
taurt  by  tbe  door  b^ng  shut  to,  catching  his 
hand.  Bach  Mai  resulted  in  a  verdict  for 
appellee.  The  lower  coiirt  granted  a  new 
trial  from  the  first  verdict  The  court  In- 
structed the  Jury  that  *'ln  riding  <m  a  mixed 
train  plaintiff  assumed  tbe  ordinary  danger 
of  tbat  mode  of  travel,  and  tbat  to  entitie 
him  to  recover  tiiey  must  believe  from  the 
evidence  that  his  injury  was  caused  by  more 
thftn  tbe  usual  bumps  and  JeAs  of  such 
train."  Appellant  aiaked  the  court  to  tell  the 
Jury,  also,  tbat  "it  was  the  duly  of  the  plain- 
tiff to  remain  in  bis  seat  until  the  train  bad 
made  its  custmnaty  and  usual  stop  at  the 
water  tank,  and  If  the  Jury  believe  from  tbe 
evidence  tbat  plaintiff  arose  from  his  seat 
before  the  train  had  so  stopped,  and  placed 
Idmself  where  be  was  Injured,  and  tbat  but 
for  so  pladng  himself  In  such  position  be 
would  not  have  hem  Injured,  be  was  guilty 
of  contributory  n^lgence,  and  the  Jury  will 
find  for  the  defendant**  We  cannot  say 
that  AS  a  matter  of  law.  If  a  jMssenger  leaves 
bis  seat  and  goes  forward  to  the  door  of  the 
coach  to  leave  It  as  the  train  is  slowing  up 
to  stop  at  bis  station,  it  is  per  se  negligence 
on  the  part  of  tbe  passenger.  No  authority 
has  been  cited  in  support  of  the  proptnltion. 
The  trial  court  on  this  point  ioM  the  Jury 
tbat  'it  was  the  duty  of  tbe  plaintiff  to  exer- 
cise reasonable  care  to  protect  himself  from 
injury  while  leaving  the  defraidanf s  cars," 
and  that  bis  failure  to  do  so.  If  otherwise  tbe 
injury  would  not  have  occurred  to  blm,  al- 
though the  defendant  was  also  negligent  In 
the  manner  of  stopping  the  train,  would  be 
such  contributory  negligence  as  required  a 
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verdict  for  the  defendant  We  are  of  opin- 
ion that  tbls  instruction,  taken  in  connec- 
tion ivith  the  others  given,  fairly  stated  the 
law  applicable  to  this  matter.  When  appel- 
lant and  appellee  agreed  that  appellee  was  to 
leave  the  train  at  the  water  tank  instead  of 
the  station  to  which  he  bought  his  ticket,  the 
carrier  nndertook  to  use  the  same  care  for 
the  safety  of  its  passenger  In  making  the 
etop  at  tbe  water  tank  as  if  it  were  making 
It  at  tbe  station. 

The  complaint  of  other  errors  does  not  ap- 
to  OS  to  have  substantial  baslB. 

Judgment  afflimed. 


HET  V.  HARDING. 

(Court  of  Appeals  of  Kentucky.   Jan.  19,  1904.) 

ATTACHMENT— DISCHARaE— SATISFACTION  OK- 
DEIt-APP&AJJ—SUFJBRSBD&AS. 

1.  Code,  I  228,  provides  that  ou  discharge  of 
an  attacbment  defendant  Is  entitled  to  a  return 
of  the  property  or  its  proceeds,  and  section  747 
declares  that  an  appeal  shall  not  stay  proceed- 
ings on  tbe  judgment  unless  supersedeas  be  is- 
sued. Held,  that  where  an  attacbment  under 
which  sale  had  been  made  was  discharged,  and 
defendant  entered  an  order  of  satisfaction  on 
the  sale  bond  before  supersedeas  issued,  the 
supersedeas  and  appeal  did  not  affect  the  valid- 
ity of  tbe  payment,  and  ou  reversal  plaintiff 
was  not  entitled  to  a  ml*  against  the  oUigees  on 
the  sale  bond. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty. 

"Not  to  be  officially  reported." 

Attachment  proceedings  by  Benjamin  Hey 
against  C.  M.  Harding.  From  a  Judgment 
refusing  plaintlfr  a  mle  against  the  purchas- 
er at  the  sale  under  tbe  attachment,  plaintiff 
appeals.  Affirmed. 

J.  T.  Simon  and  W.  S.  Pryor,  for  appellant. 

BARKER.  J.  This  action  la  here  on  ap- 
peal for  tbe  second  time.  It  was  institated 
by  appellant  in  tbe  Harrison  circuit  court  to 
recover  of  appellee,  O.  M.  Harding,  Judg- 
ment on  three  bills  of  exchange  aggregating 
$t,(S23.]5.  Harding  pleaded,  among  other 
things,  that  these  notes  were  a  partnership 
matter  existing  between  himself  and  Hey; 
that  the  partnership  liad  not  been  settled, 
and  that  he  did  not  then  know  how  the  part- 
ners stood  with  reference  to  the  final  settle- 
ment of  their  accounts;  and  prayed  that  the 
cause  be  referred  to  tbe  commissioner,  to  set- 
tle the  partnership.  On  final  bearing  tbe 
court  below  dismissed  the  petition  without 
prejudice,  and  discharged  an  attacbment 
which  had  been  sued  out  by  appellant  against 
C.  M.  Harding,  who  was  a  nonreMdent  of  this 
state.  From  this  Judgment  an  appeal  was 
prayed  by  appellant,  Hey,  and  tbe  case  was 
reversed,  the  court  delivering  the  opinion  to 
be  found  in  53  S.  W.  33,  where  tbe  facts  are 
elaborately  set  forth,  and  which  obviates  any 
further  statement  here.  Upon  the  return  of 
the  case  to  the  court  below,  a  settlement  of 
the  partnership  accounts  was  bad,  and  upon 
Anal  submission  a  Judgment  was  rendered  in 


favor  of  appellant  for  the  sum  of  f2,S08.36, 
with  6  per  cent,  interest  from  April  1,  1805. 
until  paid,  and  tbe  attachment  sued  out  at 
the  commencement  of  the  action  was  sustain- 
ed. This  attacbment  had  been  levied  upon 
certain  horses  belonging  to  C.  M.  Harding, 
which  were  sold  at  sheriff's  sale,  for  sums 
aggregating  $4,000;  Mrs.  O.  M.  Harding,  tbe 
wife  of  appellee,  being  tbe  purctuiser,  and 
for  the  purchase  price  executed  bond  wltb 
surety.  After  the  final  Judgment  In  appel- 
lant's favor,  he  entered  a  motion,  June  7, 
1002,  for  a  rule  against  Mrs.  Harding,  tlie 
principal,  and  John  Dunlap,  administrator  of 
N.  M.  Frazler,  deceased,  J.  T.  Blanton  and 
B.  D.  Berry,  sureties  on  the  sale  bond  herein, 
requiring  them  to  pay  into  the  court  tbe 
amount  of  the  Judgment  and  costs,  which 
was  overruled,  from  wbich  Uils  appeal  is 
prosecuted. 

Tbe  sale  under  the  attachment  was  had 
prior  to  the  entry  of  the  original  Judgment  on 
June  13,  lS9a  After  tbe  original  Judgment 
dismissing  tbe  petition  without  prejudice  and 
discharging  tbe  attachment,  C.  M.  Harding, 
on  June  20,  1896,  entered  an  order  of  satis- 
faction of  tbe  sale  bond  In  question.  After- 
wards, on  July  9,  1890,  appellant  filed  the 
record  In  the  clerk's  office  of  the  Court  of  Ap- 
peals, prayed  an  appeal,  executed  bond,  and 
superseded  tbe  Judgment  The  order  of  sat- 
isfaction was  entered,  however,  before  Judg- 
ment was  superseded.  Section  228  of  the 
Code  Is  as  follows:  "If  a  judgment  be  ren- 
dered In  tbe  action  for  the  defendant,  or  if 
the  attachment  be  discharged— first,  tbe  prop- 
erty attached,  or  its  proceeds,  stiall  be  re- 
turned to  him."  Section  747:  "An  appeal 
shall  not  stay  proceedings  on  the  Judgment, 
unless  supersedeas  be  issued."  The  Judg- 
ment discharging  the  attaclmient,  und^  sec- 
tion 228  of  tbe  Code.  entiUed  Harding  to  tbe 
return  of  tbe  attached  property  or  its  pro- 
ceeds. If  appellant  desired  to  prevent  this 
from  being  done,  It  was  incumbent  upon  him 
to  supersede  tbe  Judgment  Having  failed 
to  do  tbls,  Harding  became  entitled  to  tbe 
proceeds  of  tbe  sale  of  the  attached  horses. 
As  this  was  made  to  him  before  tbe  sup^ 
sedeas,  the  appeal  or  the  supersodeas  after- 
wards had  no  retroactive  effect  upon  tbe 
validity  of  the  payment  In  the  case  of  Run- 
yon  V.  Bennett,  4  Dana,  G88,  29  Am.  Dec.  431. 
it  was  said:  "A  supersedeas  suspends  the 
efficacy  of  tbe  Judgment  but  does  not.  like 
a  reversal,  annul  the  Judgment  itself.  Its 
object  and  effect  are  to  stay  future  proceed- 
ings, and  not  to  undo  what  Is  already  done. 
It  has  no  retroactive  operation,  such  as  to  de- 
prive the  Judgment  of  its  fwce  and  authority 
from  the  beginning,  but  only  suspends  them 
after  and  while  it  is  Itself  effectual.  A  conse^ 
quence  of  this  is  that  whatever  is  done  under 
the  Judgment  after  and  while  It  is  supersed- 
ed, being  done  without  authority  from  the 
Judgment,  which  is  then  powerless,  and 
against  tbe  authority  and  mandate  of  tbe  su- 
persedeas, should  be  set  aside  m  Impropwly 
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and  irregularly  dcwe;  but  that  whatcty^r  Is 
done  according  to  the  judgment,  before  the 
iQpersedeas  talzes  effect,  1b  upheld  by  the  an- 
tbority  of  the  Judgment,  and  ia  not  orer- 
reached  by  the  supersedeas." 

For  the  reasons  indicated,  the  judgmeat 
refusing  the  rule  against  Mrs.  Harding  and 
her  bondsmen  Is  affirmed. 


NEVIAN  T.  HERB. 
(Court  of  Appeals  of  Kentucky.  Jan.  20.  1904.) 
APPKAL-^URISDICTIONAL  AMOUNT. 
1.  Where  the  judgment  in  an  action  makes 
ao  allo-n-ance  for  services  to  the  commissioner 
and  to  au  expert  acconntant,  providing  that  it 
8hali  be  taxed  as  coats,  half  to  plaintiff  and  half 
to  defendant,  tlie  judgment  m  that  reapect 
against  defendant,  as  regards  the  Question 
Tbether  the  amount  in  controvert  fa  suffi- 
dent  to  allow  his  appeal  under  Ky.  St.  1803,  | 
950,  Is  only  half  the  allowance. 

Aiq>eal  from  Olrcnlt  Conrt,  Jefferson  Oonn- 
ty.  Second  Chancery  Division. 

"Not  to  be  offleially  reported." 

Action  by  the  New  Albany  Ice  Gompany 
against  John  O.  Nerian.  From  a  judgment 
for  B.  W.  Heir  against  defendant  for  services 
In  the  action,  defendant  sppeaia.  Dismissed. 

A.  E.  Wilson,  for  appellant  J.  G.  Sachs, 
for  appeilae. 

BAEKEK,  J.  This  appeal  is  prosecuted 
from  the  fullowing  judgment  entered  in  the 
case  of  the  New  Albany  Ice  Company,  plain- 
tiff, against  John  O.  Nevlan,  defendant,  pend- 
ing In  the  Jefferson  circuit  court,  chant:ery 
branch.  Second  Division:  "This  action  hav- 
ing been  beard  and  submitted  on  motion  of  B. 
W.  Herr,  commissioner  of  this  court,  and  Ben 
C.  Weaver,  expert  accountant,  for  allowances, 
respectively,  for  their  services,  it  Is  considered 
and  ordered  by  the  court  tliat  said  Herr,  com- 
missioner, be,  and  he  is  hereby,  allowed  for 
sixty  days*  services,  at  $S  per  day,  and  sai<?. 
Weaver  for  forty-flve  days'  services,  at  $3 
per  day;  said  sum  to  be  taxed  as  costs  here- 
in, one-half  to  plaintiff  and  one-balf  to  de- 
fendant. To  all  of  which  the  defendant  ex- 
cepts, and  prays  an  appeal  to  the  Court  of 
Appeals  of  Kentucky,  which  Is  granted."  The 
amount  of  the  allowance  to  R.  W.  Herr  un- 
der the  foregoing  judgment  is  ¥180;  that 
to  Ben  0.  Weaver  Is  $135.  The  judgment 
against  appellant  was  for  the  payment  of  one 
half  of  these  respective  sums.  Section  050  of 
the  Kentucky  Statutes  of  1003,  In  so  far  as 
It  applies  to  the  case  in  hand,  is  as  follows: 
"No  appeal  shall  be  taken  to  the  Court  of 
Appeals  from  a  judgment  foi^  the  recovery  of 
money  or  personal  property.  If  the  value  in 
controversy  be  leas  than  two  hundred  dollars, 
exclusive  of  Interest  and  costs.  •  •  •'* 
Whether  the  amounts  allowed  to  the  commis- 
sioner and  the  expert  accountant  be  conrid- 
eni  separate  judgments,  oc  added  together, 
appellant's  one-half  thereof  is  less  than  the 
jurisdictional  amonnt  prescribed  by  the  stat> 
Qte,  and  tborefore  the  appeal  is  dismissed. 


PIKE,  MORGAN  &  CO.  T.  WATHBN. 

(Court  of  Appeals  of  Kentucky.  Jan.  20, 
1904.) 

CORPORATIONa-ACnON— ALLEOATION  OF  IN- 
CORPORATION—DENIAL— AFFIRMANCB- 
REHEARINO— RBVBRSAI^ 

1.  Where,  In  an  action  against  a  party  al- 
leged in  the  c<Hnplatnt  to  be  a  corporation.  Its 
Incorporation  Is  denied  in  the  answer,  and  tbere 
is  no  proof  offered  to  show  its  corporate  ca- 
pacity a  judgment  for  plaintiff  is  erroneous. 

2.  Where  a  judgment  is  affirmed  h;  the  Court 
of  Appeals,  and  afterwards  paid  end  settled, 
that  fact  does  not  prevent  the  court's  consid- 
eration of  a  petition  for  a  rehearlns  and  rever- 
sal of  the  Judgment  for  error  disclosed  by  the 
record. 

"Not  to  be  offidally  reported.** 

On  rehearing.  Beversed. 

Fn  fornix  opinion,  see  76  S.  W.  9^ 

NUNN,  J.   The  appellants,  by  their  peti- 
tion for  a  rehearing,  raise  a  question  that  was 
not  presented  on  the  former  hearing.   The  ap- 
pellant company  was  sued  in  the  lower  court 
as  a  corporation.   Appellee  alleged  toi  his  pe- 
tition "that  the  Bank  of  Uuiontown,  Ky.,  and 
Pike,  Morgan  &  Co.,  are  and  were  corpora- 
tions organized  under  the  laws  of  Kentucky, 
and  that  S.  Pike  was  president  of  both,"  etc. 
The  answer  reads:  The  defendants,  the  Bank 
of  Uniontown,  and  Pike,  Morgan  &  Co..  deny 
that  Pike,  Morgan  &  Co.  were  ever  incorpo- 
rated, and  deny,"  etc   Upon  the  issue  of 
fact  ac  to  whether  Pike,  Morgan  &  Co.  was  a 
j  corporation,  there  was  no  proof  Introduced, 
j  So  we  have  the  corporation  of  Pike  Morgan 
I  &  Co.  sued;  in  the  answer,  a  positive  denial 
I  of  any  such  corporation;  no  proof  on  the  sub- 
j  jeet;  and  Judgment  for  the  plaintiff.  Under 
the  pleadings,  the  burden  was  on  appellee  to 
'  prove  that  appellant  was  a  corporation,  and, 
having  failed  to  make  the  proof,  he  should 
I  have  failed  to  recover.    In  the  case  of  Soper 
V.  Clay  City  Lumber  Co.,  53  S.  W.  267,  this 
j  court.  Id  an  opinion  by  Judge  Paynter,  said: 
"First  The  appellee  not  being  a  COTporatlon, 
it  bad  no  such  existence  in  fact  and  In  law 
as  would  enable  the  plaintiff  to  sue  it  In  the 
name  of  Clay  City  Lumber  Company,  and  take 
judgment  against  It."   If  Pike,  Morgan  &  Co. 
Is  not  a  corporation,  but  is  or  was  a  partner- 
ship doing  business  under  that  name,  then  the 
proceeding  was  defective,  for  all  snlts  against 
a  partnership  must  be  brought  against  the 
members  by  name.   See  Parsons  on  Partner- 
ship, 8  375;  Story  on  Partnership,  S  241;  and 
Fox  V.  Grocery  Co.  (Ky.)  61  S.  W.  265. 

Appellee,  by  counsel,  objects  to  the  appel- 
lant filing  this  petition  for  a  rehearing,  or  the 
I  court's  taking  action  thereon,  for  the  reasod, 
j  as  he  claims,  that  appellant  has,  since  the 
I  opinion  in  this  case  was  rendered  and  filed, 
paid  and  settled  the  judgment  appealed  from. 
This,  if  true,  cannot  avail  appellee,  for  this 
court,  in  an  opinion  reported  In  10  Bush,  216, 
said:    "Replevying  or  satisfying  a  Judgment 
is  no  waiver  of  the  right  to  prosecute  an  ap- 
peal for  its  reversal." 
On  the  return  of  this  case,  the  conrt  should 
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I^crmit  the  parties  to  amend  tb^  pleadings, 
if  tbey  desire. 

For  tbeae  reasons,  the  Judgment  of  the  low- 
er court  Is  reversed,  and  cause  remanded  for 
further  proceedings  consisteDt  with  this  opin- 
ion. ' 


BOGABD  T.  TYLER'S  ADM'R  «t  «1. 
(Co art  of  Appeals  of  Kentndqf.    Jan.  18| 
1904J 

ATTACHMBNTf^-CLAIUS  BY  THIRD  FBRS0H-B8- 
TABUBHMBNT— ATTORNVy'S  FEBS 
— RBCOVKRY. 

1.  Where  plaintiff  claimed  certain  property 
attactied  as  the  property  of  another,  and  was 
successful  in  maintaining  Us  claim  against  the 
attaching  creditors,  he  was  not  thereafter  enti- 
tled to  recover  attorney's  fees  expended  in  de- 
fending bis  right  to  the  property  in  ftn  action 
against  the  attaching  creditors. 

Appeal  from  Circuit  Court,  Trire  Oonnty, 

"Not  to  be  officially  reported." 

Action  by  W.  A.  Bogard  against  J.  D.  Ty- 
ler's administrator  and  others.  From  a  Judg- 
ment in  l^Tor  of  defeDdantfl*  plaintiff  appeals. 
Affirmed. 

Sims  &  Thomas,  for  aH>ellant   B.  A.  Bur- 
nett, for  appellees. 

PATNTBR,  J.  The  facts  essential  to  be 
stated,  as  admitted  by  the  demurrer,  are  as 
follows:  The  appellant  advanced  WllUam 
Parka  certain  soma  of  money  on  lumbo:  wliich 
was  to  be  delivered  on  tlie  bank  of  the  Oum- 
berland  ilver.  The  appellant  was  to  have  a 
lien  npffli  it  for  the  suma  so  advanced,  and 
which  was  to  be  shipped  for  account  of  ap-  i 
pellant  Part  of  tiie  Imnber  was  placed  upon  i 
board  of  a  steazow.  W.  J.  Puqna  and  John 
D.  Tyler  obtained  an  order  at  attachment 
agalnat  the  property  of  Parks,  and  had  it 
levied  upon  the  lombw.  The  appellant  be- 
Clinic  a  part7  to  the  action,  and  claimed  the 
lun«loi-  under  his  contract  with  Parka.  The 
question  thus  raised  was  whether  tbe  property 
was  subject  to  the  attachment;  in  aOset 
wndK,  whether  the  appellant  was  entitled  to 
it,  tmder  his  contract  with  Parks,  as  i«alnst 
the  attaching  creditors.  The  courts  Anally 
anstalned  the  appellant's  claim.  He  now 
seeks  to  recover  by  this  actixm  the  amonnt 
which  he  expended  for  attom^s  fees  In  sn^ 
cessf  nlly  asserting  his  <datm  to  the  property. 

The  action  is  not  based  upon  the  attadi- 
mKit  bond,  fw  the  order  of  attachment  was 
not  against  the  property  of  the  appellant  It 
was  not  for  maliciously  'obtaining  the  attach- 
ment, because  it  was  not  sued  out  against 
him.  The  mon^  paid  out  as  attorney's  fees 
was  hi  defense  of  hia  right  to  the  property. 
Substantially  the  same  question  was  Involved 
In  Worthlngton,  etc,  t.  Morris*  Bxecuhlx,  9S 
Ky.  S4,  32  8.  TfT.  269.  The  court  there  held 
that,  when  one  ancceasfully  resists  an  actl<n 
against  him  seeking  to  subject  his  pnperty 
to  the  payment  of  anothw's  debt,  he  cannot 
recover  attorney's  fees  as  a  part  of  the  dam- 
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ages. for  the  wrongful  selztire  of  his  property 
under  an  attachment  Wh&re  the  property  of 
one  is  wrongfully  s^zed  under  an  order  of 
attachment  against  another,  attorney's  fees 
paid  by  the  person  whose  prop^ty  was  so 
seized  are  not  part  of  the  damages  which  are 
recoverable  for  the  wrongful  seizure.  Farm- 
ers* &  Shippers*  Warehouse  Co.  v.  Gibbons 
(Ky.)  55  S.  W.  2.  We  are  of  the  oplnim  that 
the  court  properly  sustained  tbe  demurrer  to 
the  petition. 
The  Judgment  is  affirmed. 


WILHITD  T.  CONVENT  OP  GOOD  SHEP- 
HERD. 

(Conrt  of  Appeals  of  Kentucky.  Jan.  12,  1904.) 

CORPORATION— ACTION  AOAINST  —  INCORRBOT 
NAUB-CHANOB  OP  NAMB-PLEADINO. 

1.  In  an  action  in  which  a  defendant  corpora- 
tion is  not  correctly  named,  sheriff's  return  of 
service  of  process  on  it  should  not  he  qnashed 
for  that  reason  on  an  affidavit  which  does  not 
show  its  true  name;  the  proper  method  to  take 
advantage  of  the  defect  being  by  plea  In  abate- 
ment showing  the  true  name. 

2.  A  petition  alleged  that  plaintiff  had  been 
detained  against  her  will  by  a  corporation,  and 
compelled  by  It  to  perform  hard  labor  continD- 
oosly  from  1887  to  ItiUO,  and  that  it  had  been 
doing  business  under  various  names,  which  re- 
ferred to  one  and  the  same  corporation.  The 
answer  alleged  that  the  corporation  sued  was 
not  organized  till  1901,  and  was  not  euilty  of 
the  acts  alleged.   Held,  that  judgment  shoald  be 

f;tven  for  the  plaiotiif  on  the  face  of  the  plead- 
ngs;  the  answer  failing  to  roecifically  deny  the 
acts  alleged,  or  that  the  different  colorations 
named  were  one  and  the  same. 

3.  An  action  against  a  corporation  by  its 
,  former  name  cannot  be  defeated  by  sfaowiniE 

that  it  has  dianged  fta  name,  anless  it  elear^ 
appears  that  there  has  been  a  change  in  its 
membership. 

4.  A  change  of  a  corporation*B  name  does  not 
exonerate  it  from  liabilities  previously  created, 
ft  it  is  sntstantially  the  eame  concern. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleaa  Divlsitm. 
"To  be  officially  reported.*" 
Action  by  Rosa  Wllhlte  against  the  Con- 
vent of  the  Good  Sh^herd.  From  a  Judg^ 
ment  dismissing  the  petition,  plaintlfl  ap> 
peals.  Reversed. 

W.  T.  Burch,  for  appellanl  Kinney  ft 
Elt^rald,  for  appellee. 

BUBNAM,  O.  J.  The  appellant,  Bosa  Wil- 
Ute,  brought  tliis  action  against  a  corpora- 
tion which  she  styled  tlie  "Otmvent  of  tito 
Good  Sh^herd,"  which  she  alleged  owned 
and  operated  a  laundry  on  Twenty-Third  and 
Bank  streets,  in  the  dty  of  Louisville,  and 
that  th^  place  ot  buslneaa  was  Inclosed  by 
a  brick  wall,  12  or  18  feet  high;  that  tn 
1887  she  was  brought  from  Hardin  county 
and  delivered  to  the  possession  of  the  de- 
fendant against  her  will  and  consent;  and 
that  she  had  been  illegally  detained  by  de- 
fendant within  its  Inclosure  and  compiled 
to  pertorm  hard  labor  tax  them  contlnnonalj 

T  S.  See  Corporatlona,  voL  11,  Cent  Dig.  I  196B. 
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until  the  19th  of  April,  1900,  wltbont  legal 
antborlty  on  their  part;  that  she  had  seTW 
received  any  compensatloii  for  any  part  of 
tbe  labor  so  performed  by  her,  which  she  al- 
leged was  reasonably  worth  f5,00(K  for  which 
sum  she  prayed  Judgment.  The  summons 
which  issued  on  this  petition  was  executed 
on  Mary  Bigley,  who  was  designated  by  the 
BherifT  as  the  "mother  superior  of  said  con- 
Tent,  and  chief  officer."  Therenpon  Mary 
Bigley  appeared  In  court,  and  filed  an  affida- 
vit in  which  she  stated  that  she  was  not  at 
ttie  time  of  the  service  of  said  process,  and 
was  not  then,  *the  mother  superior  of  the 
Convent  of  the  Good  Shepherd,"  or  con- 
nected with  It  as  an  officer  In  any  way. 
Thereupon  the  plaintiff  filed  an  amended  pe- 
tition, making  ttw  ''Sisters  of  tbe  Good  Sh^ 
herd  of  LonlsvUle"  defendant,  and  alleglns 
Its  place  of  business  was  on  Bank  street,  be- 
tween Twenty-Tbizd  and  Twenty-Fourth,  in 
the  dty  of  Louisville;  that  tiwlr  name  ap- 
peared Id  ^e  elty  directory  as  the  "Convent 
of  the  Good  Sbephnd";  that  defendants  had 
not  compiled  vrltb  the  law  In  having  their 
corporate  name  placed  over  Its  door  or  upon 
Its  blllhoids,  or  had  any  one  designated  with 
the  Secretary  of  State  upon  whom  process 
might  be  served;  that  defendants  had  been 
and  were  doing  buslneBS  under  the  name  of 
tbe  *'Conv«it  of  the  Good  Shepherd"  and  "St 
Xavier  Laundry";  that  the  craivent  of  the 
Good  Shqiherd  and  the  Bisters  of  tbe  Good 
Sbepherd  of  Lonlsvllle  and  the  St  Xavltt's 
Laundry  were  one  and  the  same  cwptuntion; 
and  fliat  Mary  Bigley  was  the  mother  anpe- 
ilor  thoeof,  and  its  chief  officer  and  agent— 
and  reaffirmed  all  the  averments  of  tbe  orlff* 
Inal  petition.  Tbereiqmn  Mary  Bigl^  again 
appeared  in  court  and  made  aflldavit  0iat 
she  was  not  at  tbe  date  of  the  service  tjt  pro- 
cess upon  tbe  amended  petition  the  mother 
superior  m  chief  (^cer  of  tbe  Sisters  of  the 
Good  SlwiAerd  of  Louisville,  and  moved  the 
court  to  quash  the  officer's  return  npon  the 
process,  which  was  sustained.  To  which 
the  plalntUf  ezcq»ted,  and  thereupon  stated 
that  tbe  tme  corporate  name  of  the  institn- 
tion  doing  business  on  Bank  street  between 
Twenty-Third  and  Twenty-Fourth,  vnis  the 
'Ulsters  of  the  Good  Sbepherd,  Bank  Street 
Louisville,  Kentu<^,"  ot  which  Mary  Big- 
ley was  the  chief  office  and  mother  superiw. 
Tbe  appellee  flien  filed  an  answer  In  which  It 
alleged  ttiat  the  Sisters  of  tbe  Good  Sh^ 
herd.  Bank  Street  Louisville,  Ky.,  waa  lno(^ 
porated  on  the  ISth  of  May,  .1901;  that  It 
was  not  ttaeretofbre  a  corporation,  or  organ- 
ised as  sndi,  and  was  not  guilty  ct  the  acts 
complained  of  In  tbe  original  and  amended 
petitions.  Thn^pon  ptalnUff  moved  for 
Judgment  upon  the  face  of  tbe  record,  which 
the  court  overruled,  and  Instead  thereof  en- 
tered a  judgment  dismissing  plalntUTs  peti- 
tion, and  from  that  Judgment  this  appeal  Is 
prosecuted. 

Wboi  a  defendant  corporation  is  not  cor- 
rectly named  In  an  action  against  it,  it  can 


only  be  taken  advantage  of  by  a  plea  In  tbe 
nature  of  a  plea  In  abatement;  and,  to  make 
this  plea  good.  It  is  bound  to  give  Its  true 
name,  so  that  plalntltrs  mistake  may  be  cor- 
rected by  amendment  See  En.  of  P.  &  P. 
68;  1  Ohitty  on  Pleadings,  447;  L.  &  N.  B. 
Co.  V.  Hall,  75  Ky.  131.  As  the  affidavit  of 
Mary  Bigley,  the  cliief  officer  of  appellee,  on 
the  motion  to  quash  the  original  return  made 
by  the  sheriff  in  this  case,  and  also  In  the 
process  which  Issued  upon  the  first  amended 
petition,  failed  to  comply  with  tliis  require- 
ment of  good  pleading,  the  trial  court  erred 
in  quashing  the  sheriff's  return  upon  the 
summons  which  issued  upon  the  orlfl^l  and 
amended  petitions. 

We  think  tbe  trial  court  also  erred  In  over- 
ruling plaintiff's  motion  tor  Judgment  upon 
ttie  face  of  the  record,  and  in  dismissing  her 
petition,  after  appellee  had  filed  its  answer 
in  tbe  name  of  the  Sisters  of  tbe  Good  Shep- 
herd, Bank  Street  Louisville.  Ky.  This  an- 
swer does  not  specifically  deny  tbe  allegation 
of  the  original  and  amended  petitions  that  it 
had  detained  tbe  plaintiff  and  compelled  her 
to  perform  hard  labor  for  them  continuous- 
ly for  nearly  14  years  against  her  will,  and 
without  legal  authority,  or  that  It  had  been 
doing  business  under  tbe  name  of  tbe  Con- 
vent of  the  Good  Sb^berd  and  the  Sisters  of 
the  Good  Sh^berd.  Louisville,  and  as  8t 
Xavler*8  Laundry. 

Our  attention  Is  called  to  an  act  of  the 
General  Assembly  ai^roved  January  29,  1867 
a  Acts  1867,  p.  IDS,  c.  1148),  Incorporating  the 
Sisters  of  the  Good  Sbepherd  of  Louisville, 
and  conferring  upon  them  tbe  same  powers 
as  upon  the  Sisters  of  the  Good  Shepherd, 
Bank  Street  Louisville  Ky^  as  disclosed  by 
Its  charter  filed  with  Its  answer  In  this 
ease.  The  original  and  amended  petltkma, 
taken  together*  charge,  In  substance,  that  the 
defendant  whether  operating  under  the  name 
of  the  "Convent  of  tbe  Good  Shepherd,"  or 
"Sisters  of  the  Good  Shepherd.  LoulSTllIe," 
or  "Sisters  of  the  Good  Sbepherd,  Bank 
Street  Louisville,"  or  "St  Xavler's  Laoo- 
dry."  Is  In  reality  one  and  the  same  corpora- 
tion. The  law  is  well  settled  that  an  action 
against  a  corporation  by  its  former  name  can- 
not be  defeated  by  showing  that  it  had  chan- 
ged its  name,  unless  it  also  clearly  appears 
that  then  has  been  In  tsct  s  change  In  Its 
membership.  Nor  does  such  change  exoner* 
ate  it  firom  liabilities  prevloasly  created.  If 
in  fact  It  is  substantially  the  same  concern. 
See  section  560,  Ky.  St.  1903:  McGregor  v. 
Puller  Implement  Co.,  72  Iowa,  143,  38  N.  W. 
464;  Welfley  v.  Shenandoah  Iron,  etc,  Co., 
88  Ta.  76^  8  S.  E.  376:  Kansas,  etc,  B.  Co. 
T.  Smith,  40  ^n.  192. 19  Fac.  636.  / 

For  reasons  indicated  the  Judgment  dis- 
missing plalntUTs  petition  Is  reversed,  and 
the  cause  remanded,  with  Instructions  to  al- 
low both  parties  to  amend  their  pleading 
if  they  so  desire,  with  a  view  of  pleading  to 
an  lune,  and  for  other  proceedings  consistent 
with  this  opinion. 
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JABINE  et  al.  t.  SAWYER  et  aL 
(Coart  of  Appeals  of  Kentnckr.  Jan.  15, 1D04.) 

WILLS-CONSTRUCTION— DEFEASIBLE)  PEE— 
CONTINGENT  REMAINDER. 

1.  Testator's  will  gave  bia  wife  the  income  of 
his  property  for  life,  and  provided  that  at  her 
death  it  should  be  divided  between  the  children, 
and  the  real  estate  be  held  by  each  of  the  chil- 
dren,  and  that  at  their  death  it  should  descend 
to  their  children,  i/eld,  that  the  children  of  tes- 
tator, having  survireu  the  widow,  upon  her 
death  became  vested,  not  with  au  indefeasible 
fee,  but  with  a  life  estate,  with  remainder  in 
fee  to  their  children:  the  contingency  b^g 
whether  they  died  cbudleas  during  the  lif«  <A 
the  widow. 

Appeal  from  Olrcolt  Oonrt,  Darieas  Oonnty. 

"Not  to  be  officially  reported." 

Suit  between  James  S.  Jablne  and  others 
and  0.  A.  Sawyer  and  otbera.  SYom  the  de- 
cree, Jablne  and  others  appeaL  Reversed. 

Joseph  T.  Noe  and  J.  A.  Dean,  for  appel- 
lants. Wilfred  Carico,  for  appellees. 

BARKER,  J.  James  8.  Sawyer  died  tes- 
tate at  his  residence.  In  Owoisboro,  Daviess 
county,  Ky.  His  will,  which  was  admitted  to 
pmbate,  Is  as  follows: 

"Owensboro,  Feb.  2l8t,  1893—1,  James  Saw- 
yer, of  Owensboro,  Ky.,  being  as  I  believe 
of  sound  and  disposing  mind  and  realizing  my 
time  here  on  earth  most  necessarily  be  abort, 
do  make  and  declare  this  to  be  my  last  will 
and  testament 

"Item  Ist.  After  my  funeral  expenses  and 
other  few  debts  are  paid,  and  by  agreement 
with  my  wife  and  desiring  that  she  should 
enjoy  the  same  comforts  which  she  has  re- 
ceived during  my  lifetime,  I  hereby  bequeath 
to  her  during  ho*  lifetime  or  so  long  as  she 
remains  my  widow  the  Income  of  all  my 
property,  real,  personal  and  mixed,  to  be  used 
by  her  to  support  herself  and  our  children,  as- 
suming she  would  prefer  this  to  the  one-third 
of  my  estate  allowed  by  law. 

"Item  2Dd.  At  her  death  It  Is  my  wish  that 
said  property  shall  be  equally  divided,  share 
and  share  alike,  amongst  our  own  children 
and  little  grandson,  James  S.  Jablne,  if  then 
surviving,  or  to  those  who  may  survive  in 
equal  shares.  I  refrain  from  making  any  di- 
vision of  the  property  now,  as  values  of  same 
may  be  altogether  different  at  time  of  appw- 
tlonment,  and  not  wishing  th&:e  should  be 
any  partiality  shown,  devise  that  the  division 
be  made  at  tbeir  mother's  death  and  when 
this  shall  be  done  it  is  my  wish,  so  far  as  the 
real  estate  goes,  it  shall  be  given  to  them  and 
held  by  each  one  of  my  children  as  well  as 
my  grandson  as  separate  estate,  and  to  be  free 
from  tbe  control  (so  far  as  my  daughters  ore 
concerned)  from  any  husband  they  may  have, 
for  their  support  and  that  of  their  children, 
and  at  the  parents'  death  descend  to  said  chil- 
dren. 

"Item  3rd.  And  it  is  also  my  wish  that  the 
real  estate  my  son  and  grandson  shall  ac* 
quire  by  this  instrument  shall  be  devised  for 
their  own  nse  and  that  of  their  (diildren  alio 


and  it  is  miderBtood  that  In  the  event  of  any 
of  our  children  or  grandson  dying  without  Is- 
sue their  share  or  shares  of  my  estate  shall  be 
divided  equally  amongst  those  remaining. 
Should  all  die,  however,  which  Is' not  at  all 
probable,  it  is  my  wish  then  that  such  prop- 
erty as  may  be  left  shall  go  to  my  own  family 
In  England  or  wherever  they  uay  be. 

"Item  4th.  I  give  to  my  wife  authority,  on 
the  advice  of  her  beet  friends,  in  the  event 
of  its  appearing  that  any  of  my  present  in- 
vestments can  be  substituted  for  others  oCFer^ 
ing  greater  inducements,  tliat  she*  may  make  a 
change  whenever  that  is  best,  always,  oT 
course,  looking  fully  to  safety  of  [oinclpal. 

"This  will  beiag  written  in  my  own  hand- 
writing and  in  testimony  whereof  I  have  sign- 
ed my  name  the  above  day  and  date. 

"[Signed]  James  Sawytt. 

"All  other  disposition  of  my  property  sve- 
Tlously  made  Is  hereby  cancelled. 

"[Signed]  James  Sawyer." 

This  action  was  Instituted  to  obtain  a  con- 
struction of  this  win.  Tbe  widow  Is  now 
dead,  and  neither  of  his  children,  nor  his 
grandson,  James  S.  Jablne,  have  any  children; 
and  the  question  is  what  estate  these  named 
devisees  take  under  the  will.  The  cardinal 
rule  for  the  construction  of  wills  Is  to  ascer- 
tain and  carry  into  effect  the  Intention  of  the 
testator,  and  as  these  Instruments  are  fre- 
quently written  under  the  stress  of  illness  ou 
the  part  of  the  testator,  and  often,  of  neces- 
sity, by  persons  unskilled  In  the  drafting  of 
legal  documents.  It  results  that  the  courts,  in 
order  to  reach  the  intention  of  the  testator, 
place  a  popular,  rather  than  a  technical,  con- 
struction upon  tbe  meaning  of  the  words  used, 
and,  viewing  the  Instrument  as  a  whole,  seek 
to  effectuate  his  intentions  by  giving  a  reason- 
able construction  to  every  part. 

The  court  below  "adjudged  that  the  testa- 
tor, James  Sawyer,  by  bis  will,  invested  his 
children,  C.  A.  Sawyer,  Virginia  Sawyer,  and 
Ann  Luckett,  and  his  grandson,  J.  S.  Jablne, 
with  a  defeasible  fee,  subject  to  the  life  es- 
tate of  his  widow  in  all  the  real  estate  owned 
by  the  testator,  and  that  tbe  period  of  de- 
feasance was  the  death  of  his  widow.  It  Is 
further  adjudged  that  the  said  three  children 
and  grandson  of  testator,  having  survived  the 
widow  and  life  tenant,  upon  her  death  be- 
came vested  with  an  Indefeasible  fee  in  all  tbe 
real  estate  owned  by  the  testator,  taking  a 
separate  estate  therein."  In  this  conclusion 
we  think  the  learned  chancellor  erred.  There 
is  no  dispute  that  the  testator's  widow  took 
a  life  estate,  but,  It  seems  to  us,  consider- 
ing tbe  instrument  as  a  whole,  that,  loutead 
of  a  defeasible  fee,  the  children  and  the  grand- 
son of  the  testator  took  only  a  contingent  re- 
mainder for  life,  with  remainder  in  fee  to 
tbeir  children;  the  contingency  being  whether 
they  died  childless  during  the  life  of  the  tes- 
tator's widow.  After  the  death  of  the  first 
life  tenant,  the  estate  of  the  children  and 
grand<^lldren  became  vested.  The  poaltloD 
that  the  children  and  grandatm  took  a  dsteoil- 
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ble  fee  lii  not  upheld  by  the  line  of  authori- 
ties cited,  wherein  the  testator  devised  bla 
estate  to  his  "children*'  and  "to  their  heirs." 
or  to  **the  heirs  of  tbelr  body."  and  vh^in 
this  court  held  that  the  language  used  vested 
the  children  with  a  Cee-slmple  estate.  Ordi- 
narily the  words  "heirs"  or  "heirs  of  their 
body"  are  words  (rf  limitation,  and  by  tltetr 
own  force  convey  the  idea  of  a  fee-simple  es- 
tate. On  the  contrary,  the  word  "children," 
when  used  in  a  like  connection,  Is  a  word  of 
purchase,  and'  shows  an  Intention  to  invest 
the  first  devisee  with  a  particular  estate,  with 
remainder  over  to  the  "children"  In  question. 
We  do  not  mean  to  say  that  this  Is  an  onal> 
terable  role  as  to  these  words.  There  are 
cases  when,  In  order  to  effectuate  the  manl* 
fest  Intentitm  of  the  testator,  the  word  "chil- 
dren" Is  construed  as  if  the  word  "heirs"  was 
used.  Williams  v.  Duncan,  92  Ey.  125,  17 
8.  W.  330.  But  nnless  It  Is  necessary  to  ef- 
fectuate the  manifest  Intention  oC  the  testator 
after  a  snrvey  of  the  whole  will,  the  word 
"heirs"  la  a  -worA  of  limitation,  and  -Qie  word 
"children"  Is  a  word  of  purchase. 

By  the  second  Item,  the  testator,  after  pro- 
viding that  his  property  shall  be  divided  after 
the  death  of  his  widow,  because  of  the  uncer- 
tain values,  and  expressing  the  desire  for  an 
Impartial  division  to  be  made  between  his 
children  and  grandson,  uses  this  language: 
"It  Is  my  wish,  so  far  as  the  real  estate  goes, 
it  shall  be  given  to  them  [children  and  grand- 
son] and  held  by  each  one  of  my  children,  as 
welt  as  my  grandson,  as  separate  estate,  and 
to  be  free  from  the  control  (so  far  as  my 
danghters  are  concemedX  firom  any  husband 
they  may  hava,  for  their  support  and  that  of 
their  children,  and  at  the  parents'  death  de- 
scend to  said  children."  In  the  case  of  Oalmes 
V.  Eubank  (Ky.)  40  8.  W.  660,  the  testator 
conveyed  certain  real  estate  to  his  daughter, 
and  at  her  death  to  descend  to  her  children. 
It  was  held  that  the  daughter  took  an  estate 
for  life,  with  remainder  to  the  children  in 
fee  at  her  death.  In  the  case  of  Bedford  v. 
Bedford's  Adm'r  (Ky.)  86  S.  W.  926,  real  prop- 
erty was  devised  to  the  testator's  daughter; 
the  property  to  go  to  her  child  or  children 
at  her  death.  It  was  held  that  the  daughter 
took  a  life  estate,  with  remalnda  in  fee  to 
her  child  or  children.  This  Is  a  very  instruct- 
ive case,  as  afFonllng  an  apt  illustration  of 
the  difference  between  the  use  of  the  words 
"heirs"  and  "children"  in  wllla.  The  testator 
left  other  real  estate,  than  that  above  men- 
tioned, to  bis  danghtw  Elizabeth  Bedford,  and 
her  betrs  forever.  This  language  was  held  to 
invest  the  daughter  with  a  fee-simple  estate 
In  the  devised  propwty. 

We  conclude,  then,  that  since  the  death  of 
the  testator's  widow  his  children  and  grand- 
son have  a  vested  life  estate  in  the  devised 
real  property,  wttb  remainder  over  In  fee  to 
their  children. 

For  the  reascms  above  Indicated,  the  judg- 
ment Is  reversed  for  proceedings  conslst«at 
wttb  fbiB  opinion. 


MOOBE  v«  MOOBB. 
(Oinrt  of  Appeals  of  Kentnehy.  Jan.  16. 19(V1.> 

VmOWB  HOMBSTBAD— ABANDONHBNT  —  CON- 
DITIONAL SALE— PASOl.  BVIDBNOB— 
CONTRADICTION  OF  DEED. 

1.  Where  a  widow  agrees  with  her  tenant  that 
If  she  has  the  right  to  sell  the  laod  which  con- 
stitutes her  boniestead  she  will  do  so,  and 
makes  him  a  deed  under  that  agreement,  it 
does  not  constitute  an  abandonment  of  the 
homestead. 

2.  Parol  evidence  la  admissible,  as  against 
creditors,  to  show  that  a  deed  by  a  widow  of 
her  homestead  to  a  tenant  was  made  under  au 
agreement  that  she  would  sell  to  him  if  she 
had  the  legal  right  to  do  so. 

Appeal  from  Olrcnlt  Oonrt,  I^ranklln  Oonnty. 

"Not  to  be  officially  reported." 

Action  tor  the  settlement  of  the  estate  of 
J.  W.  Moore.  Vrom  a  dedslm  and  Jn^ment 
that  the  widow.  Mary  B.  Moore,  bad  aban- 
doned ber  homestead,  she  appeals,  making  L. 
P.  Moore  appellee.  Reversed, 

3.  A.  Vlolett,  for  appellant  Wm.  Oromwell, 
fur  appelle& 

PAYNTER,  J.  The  appellant,  Mary  E. 
Moore,  Is  the  widow  of  J.  W.  Moore,  deceased, 
and  as  such  was  entitled  to  a  homestead  In 
the  small  tract  of  land  left  by  him,  with  about 
$&0O.  This  action  was  instituted  to  settle 
decedent's  estate,  and  pending  the  acticm  the 
widow,  as  claimed  by  the  creditors,  made  an 
unconditional  sale  of  the  homestead,  and  had 
thus  abandoned  and  forftited  It  Whether 
she  did.  Is  the  qaestlon  tor  consideration. 

If  she  had  made  an  unconditional  sale  of  her 
homestead  and  surrendered  possession  thereof, 
she  would  have  forfeited  It  Freeman,  etc., 
V.  Mills,  etc.  (Ky.)  89  8.  W.  82&  One  Qorln 
occupied  the  land  as  a  tenant  and  the  widow 
agreed  with  bim  that  if  she  had  the  right  to 
sell  the  land  she  would  do  so  for  a  certain 
conslda-atlon.  She  made  him  a  deed  with  that 
agreement  and,  if  it  was  accepted  (and  it 
was  denied  that  It  was),  it  was  done  with  the 
agreement  above  stated.  This  transactlw  did 
not  show  an  abandonment  of  the  homestead, 
bnt  that  ^e  was  wUIing  to  do  so  If  she  bad 
the  right  to  vest  another  with  title  thereto. 
Under  such  circumstances  Gorin  continued  her 
tenant  unless  she  had  the  right  to  sell  and 
vest  him  with  title  to  the  homestead,  and 
this  right  did  not  esSAt  Under  the  ^tutes 
the  widow  was  entitled  to  the  homestead, 
whether  she  occupied  It  by  herself  or  tenant 
An  unconditional  sale  of  the  homestead  fnr- 
nlsbes  evidence  of  an  abandtmment  of  It 
When  the  sale  Is  conditional,  there  may  or 
may  not  be  an  abandonment  of  the  homestead, 
depending  upon  the  happening  of  some  event 
Gorin  and  the  widow  agree  as  to  the  contract 
which  they  made  In  regard  to  the  land  and 
the  deed  In  question.  It  Is  no  contradiction 
of  the  terms  of  the  deed  to  show  the  contract 
with  reference  to  Its  execution  and  lodgment 
in  the  clerk's  office.  Appellee  does  not  claim 
under  the  deed,  and  Is  not  a  party  thereto. 
Neither  can  he  complain  because  the  appellant 
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shows  such  a  state  of  facts  as  do  not  work  a 
forfeiture  to  her  homestead. 

The  Judgment  is  reversed  tot  proceedings 
oonslstent  with  this  opinion. 

HOWARD  T.  McNBIU 
(Oonrt  of  jljKwals  of  Kentncky.  Jan.  18, 

PROlUSa  TO  PAT-C0N8IDBRATI0M. 
1.  A  promise  given,  atta  the  making  of  a 
contract  of  sale,  by  the  purchaser,  to  pa;  the 
vendor  a  sum  in  addition  to  the  consideration 
mentioned  in  the  contract,  and  which  was  not 
considered  in  hxing  the  price,  ia  without  con- 
sideration. 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Howard  against  Jonathan 
HcNell.  Judgment  tar  defendant  Plaintiff 
appeals.  Affirmed. 

Sam  0.  Hardin,  for  appellant  W.  B.  Bam- 
•ey,  for  appellee. 

PAYNTER.  J.  A.  P.  Settle^  as  assignee  of 
the  Queen  City  Goal  Company,  sold  certain 
coal  mining  property  to  appellant  tor  $2,550, 
for  which  he  executed  three  notes,  for  9850 
each,  paj^ble  to  the  larnstee,  with  aroellee^ 
HcNell,  and  B.  F.  Howard  as  sureties.  Some 
payments  were  made  on  the  notes  by  the  ap- 
pellant and  McNeil,  wh«i  appellant  sold  and 
transferred  to  MdCell  certain  coal  mining 
properly,  etc.,  wbldi  contract  of  sale  was 
evidenced  by  a  writing  In  which  the  consid- 
eration of  tiie  sale  was  recited  as  tbllows: 
"In  cnulderatlon  that  J.  McNeil  will  pay  oft 
the  notes  executed  by  me  to  A.  P.  Settle  as 
Trustee  of  America  Howard,  one  note  ex- 
ecuted by  me  to  A.  li.  Howard  w  his  son,  aUn 
one  note  to  J.  O.  Phillips  and  Company  and 
all  accounts  I  owe  J.  ft  B.  S.  McN^l  or  J.  Mc- 
Neil pr  Star  Coal  Company."  Previous  to  the 
time  the  property  was  sold  to  an>ellee,  the 
appellant  had  paid  at  one  time  $210  on  the 
det>t  By  ttils  action  he  seeks  to  recover  that 
amount  and  Intonst;  (1)  np<m  the  idea  that 
he  did  not  recollect  this  paymait  at  the  time 
be  sold  to  McNeU:  (2)  that  McNeO,  subse- 
quent to  the  purchase  of  the  property,  prom- 
ised to  reimburse  Mm  tot  the  sum  so  paid  and 
Interest 

It  will  be  observed  that  It  Is  not  recited 
in  the  contract  that  McNeil  was  to  pay  aK>el- 
lant  any  part  of  the  contract  price,  but  that 
be  assumed  to  pay  to  others,  as  a  considera- 
tion for  tile  property,  certain  debts  fOr  How- 
ard, particularly  specified  In  the  contract 
The  language  employed  In  the  contract  ex- 
eludes  the  Idea  that  McNeil  was  to  pay  any- 
thing except  such  debts  as  were  specified  In 
the  contract  It  is  fairly  Inferable  from  the 
testimony  of  appellant  that  McNeil  at  the 
time  of  the  purchase  did  not  agree  to  reim- 
burae  blm  the  sum  In  question,  because  he 
said  that  he  had  foi^tten  having  paid  It 
nntll  long  after  the  contract  of  sale  was 
msd&  This  shows  that  It  was  not  part  of  the 


I  consideration  for  the  sale  of  the  property  ttiat 
McNeil  was  to  reimburse  the  apjiellant  the 
sum  claimed.  It  therefore  was  no  part  of 
the  consideration  for  the  sale  of  the  property, 
nor  was  It  estimated  in  fixing  the  contract 
price  in  Its  purchase.  This  being  tro^  no 
subsequent  promise  of  McNeil  (If  one  was 
made)  could  be  enforced,  beeanse  there  was 
no  consideration  to  uphold  it  This  view  ob- 
viates the  necessity  of  discussing  the  ques- 
tion as  to  whether  such  a  promise  was  made, 
or  not  after  the  sale  of  the  jwoperty. 
The  Judgment  Is  affirmed. 


SPBOHT  V.  LOniSYILLB  WATBB  OO. 
(Court  ct  Appeals  of  Kentud^.  Jan.  22, 

1904.) 

WATER  COUPANT— FURNISHINO    WATER  TO 
GONSUHBR— REASONABLE  RBOULJ\.TIONS. 
1.  A  water  company  cannot  be  compelled  to 
violate  its  regulations  under   which   it  fur- 
niBhea  water  on  the  meter  plan,  but  with  ref- 
erence to  only  one  building  or  residence,  by 
famishing  water  to  one  consumer  through  one 
j  meter  for  his  place  at  bushuss,  residence,  and 
four  tenant  cottages. 

Appeal  from  Jefferson  Circuit  Court,  Jejfei^ 
son  County,  Chancery  Division. 

"To  be  officially  reported-" 

Suit  by  William  Specht  against  the  Louis- 
ville Water  Company.  Judgment  tor  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Lane  Sc  Harrison  and  H.  M.  Lane,  for  appel- 
lant  Burnett  &  Burnett,  tat  appellee. 

NUNN,  J.  ^e  purpose  of  this  suit  was  to 
obtain  a  mandatory  injunction  against  the  ap- 
pellee, the  Louisville  Water  Company,  requir- 
ing It  to  deliver  by  and  through  a  meter  be- 
longing to  and  constructed  by  It  in  the  month 
of  May,  1901,  opposite  the  lot  of  appellant,  in- 
to the  pipe  of  the  appellant  on  his  premises, 
water  with  which  to  sprinkle  and  clean  the 
streets  in  front  of  his  saloon,  hall,  residence, 
and  four  cottages,  all  located  upon  a  lot  of 
land  owned  by  appellant;  the  saloon,  hall,  and 
residence  occupied  by  appellant,  and  the  four 
cottages  by  bis  tenants.  The  appellant  con- 
tends that  app^lee,  as  a  quasi  public  corpora- 
tion, should  be  compelled  to  furnish  him  wa- 
ter tot  the  uses  named  at  the  price  be  had 
been  paying  for  eight  or  nine  years,  to  wit 
10  cents  per  day  for  not  exceeding  700  gallons 
per  day;  and  if  be  used  exceeding  that  amount 
be  was  to  pay  In  proportion.  He  furth^  con- 
tends that  having  received  and  paid  for  tile 
water  under  the  meter  syston,  he  was  enti- 
tled to  use  It  as  he  saw  fit  or  at  least  for  the 
benefit  of  his  tenants.  Appellee  contends  that 
It  had  the  right  to  establish  under  Its  diarter 
reasonable  rules  and  regulations  in  the  con- 
duct of  ite  budness  In  supplying  all  prawms 
along  the  line  of  its  mains  without  discrlmlna^ 
tlon,  and  that  all  persons  along  the  line  of  its 
mains  were  entitled  to  the  same  service  at  uni* 
form  rates;  that  having  such  right.  It  adopted 
two  methods  tbr  Its  customns  to  pmvhase 
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watei^ne  the  Msemucnt  and  Ute  other  tbe 
meter  plan.  The  assessmeDt  plan  is  estimated 
bj  the  Dumber  of  rooms  In  the  boose,  the  noni' 
ber  of  bath  tubs,  vlnka,  closets,  faucets,  and 
the  size  and  depth  of  the  lot  upon  which  the 
boildlne  iB  located.  The  meter  plan  Is  to 
measure  the  amount  ct  wator  and  charge  toe 
the  amoont  used.  In  either  plan  the  reference 
is  to  one  buUdlng  or  residence.  It  appears 
from  this  record  without  material  contradic- 
tion that  app^ant,  in  the  year  1901,  received 
water  from  the  ai^llee  under  the  meter  sys- 
tem, and  that  a  hose  box  was  situated  In  front 
of  IV  by  his  saloon,  to  which  he  attached  his 
faoee  for  his  Indtvidtial  use,  and  also  attached 
s  pipe  under  the  ground  and  near  the  bottom 
of  the  hose  box  (this  seems  to  have  been  at- 
tached without  t^ie  knowledge  of  the  water 
company),  and  extended  this  pipe  along  in 
front  of  and  Into  the  yards  of  his  four  cot- 
tages, and  attached  a  water  faucet  about  18 
inches  from  the  grotutd  In  each  cottage  yard 
within  easy  access  to  the  inmates  thereof  and 
to  the  general  public.  In  the  year  1902  the 
appellee  refused  to  renew  the  contract  with 
appellant  and  furnish  him  water  that  year  un-  i 
lees  he  would  detach  the  pipe  that  extended 
along  the  front  of  the  four  cottages  and  agree 
not  to  fnmiBh  water  from  this  hose  box  to  his 
tenants  in  the  cottage,  it  having  previously  ex- 
tended from  its  main  service  pipes  into  the 
yards  of  these  cottages.  Appellant  refused  to 
secede  to  thla  demand,  and  Instituted  this  ac- 
tion. The  lower  court  refused  appellant  the 
litjunctlon,  and  dismissed  his  petition. 

We  are  of  the  opinion  that  he  had  no  rl^^t 
to  ecmnect  the  pipes  to  his  cottages  and  sup- 
ply them  with  water  from  the  service  pipe  to 
bis  bouse  for  dwelling  purposes,  and  we  think 
the  role  of  the  company  complained  of  by  ap- 
pellant Is  a  reasonable  one.  There  Is  no  al- 
legation  In  the  pleadings  nor  evidence  show- 
ing that  appellee  had  violated  its  rules  and 
regnlatloDs  In  any  particular,  or  had  discrim- 
inated against  appellant  in  any  manner.  The 
substance  and  effect  of  his  contention  is  that 
It  would  not  violate  Its  rales  and  furnish  him 
and  his  tenants  all  the  water  he  desired 
through  this  one  hose  box.  by  the  meter  plan; 
In  other  words,  to  discriminate  In  his  favor. 

Whorefore  the  Judgment  Is  aflHrmed. 


OABDNER  V.  T.  J.  WINTER  ft  CO. 
(Court  of  Appeala  of  Kentucky.  Jan.  20, 

1904.) 

■AUES— 3EB:D  —  rAJLURE  OF  CROPS  —  BREACH 
OP  WARRANTY  —  COMPLAINT  —  CONBISTENCT 
OF  PARAORAFHfl-QUESTION  FOR  JURY. 

1.  In  an  action  a^dnat  dealers  in  seeds  for 
damages  for  failure  of  plaintiff's  millet  crop, 
two  paragraphs  of  complaint,  one  counting 
en  breach  of  express  warranty,  as  to  the 
TtrietT,  and  the  other  on  breach  of  Implied 
warranty  as  to  the  quality  of  the  variety  or- 
dered, are  not  inconsistent. 

2.  Where  plaintiff,  relying  on  his  own  jodg- 
meot  and  past  experience,  bought  of  defend- 
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ants,  who  were  dealers  in  seeds,  a  specific 
article,  known  as  "Western  German  Millet 
Seed."^  there  was  no  implied  warranty  that 
the  aeeds  would  germinate,  and  produce  good 
crops,  Dor  that  they  were  reasonably  fit  for 
the  purpoee  to  which  they  were  to  be  applied. 

S.  Where  plsintitr,  relying  on  hla  own  judg- 
ment and  past  experience,  ordered  of  defend- 
anta,  who  were  dealers  in  seeds,  a  specific  arti- 
trlti,  known  as  "Wviitern  German  Millet  Seed," 
the  question,  In  an  action  for  damages  for 
breach  of  warranty,  whether  the  seed  sold  to 
him  actually  belonged  to  that  variety,  is  for. 
the  Jury. 

Appeal  from  Circuit  Court,  Mason  Coimty. 

"To  be  officially  r^rted." 

Action  by  J.  D.  Gardner  against  T.  J.  Win- 
ter &' Co.  From  a  Judgment  f«-  d^endanta, 
plaintiff  appeals.  Affirmed. 

A.  D.  Cole,  for  appellant.  Clarence  L.  Bai- 
lee and  C.  D.  Newell,  for  appellees. 

BURNAH,  O.  J.  The  appellant,  J.  D.  Gard- 
ner, brought  this  action  against  the  appellees, 
T.  J.  Winter  ft  Co.,  toe  a  breach  of  warranty 
and  deceit  in  the  sale  of  18  bushels  of  Wes^ 
em  German  millet  seed.  In  the  ftrat  para- 
graph of  bis  petition  he  relies  iqmn  a  war- 
ranty 1^  the  defendants  that  the  seed  sold  to 
him  was  Western  German  millet  seed,  suit- 
able for  seed  purpose;  and  alleges  that  the 
seed  was  not  of  the  quality  warranted^  and 
that,  in  consequence  thereof,  his  crop  grown 
thaefrom  waa  worthless,  entailing  upon  him 
a  loss  of  $600.  In  tbe  second  paragraph 
he  allies  that  the  defendants  finudulently 
represented  that  the  seed  was  of  the  best 
quality  of  Western  German  millet  seed,  suit- 
able tor  seed  purposes,  when  In  fact  It  was 
not  Western  German  millet  seed,  or  suitable 
for  sowing,  and  that  the  defendants  knew  it 
was  not— alleging  special  damages  as  In  the 
first  paragraph.  The  defendants,  in  tb^  an- 
awer,  admit  that  they  sold  to  the  plalntlCt  18 
bushels  of  Western  German  millet  seed,  but 
deny  the  alleged  warranty  and  dec^t  The 
trial  resulted  in  a  verdict  and  Judgment  for 
the  defendants.  The  plaintiff  proved  by  a 
number  of  witnesses  that  his  crop  was  al- 
most an  entire  fftUure,  and  that  this  was  not 
dtie  to  any  defect  In  the  preparation  of  tbe 
ground  to  receive  the  seed,  or  In  its  subse- 
quent cultivation.  He  testified  that  he  had 
bad  large  experience  In  the  growth  and  cnl- 
tlvatlon  of  Western  German  millet  seed,  and 
that  be  had  uniformly  previous  to  this  time 
had  good  success  with  It;  that  when  he  pur- 
chased the  seed  from  defendants  he  asked 
for  Western  German  millet;  that  the  defend- 
ants showed  him  two  different  kinds  of  millet 
seed,  one  known  as  "Southern  German  Mil- 
let," and  the  other  as  "Western  German  Mil- 
let," and  advised  him  to  purchase  Southern 
millet,  which  was  higher  In  price,  but  that, 
relying  upon  his  previous  experience  with 
Western  German  uilllet,  he  decided  to  buy 
that  seed;  that  the  defendants,  not  having 
enough  of  this  seed  on  hand,  ordered  from  a 
wholesale  seed  bouse  In  Cincinnati,  and  had 
It  delivered  to  him  in  the  packages  In  which 
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It  waB  put  up  by  the  firm  In  GlndQDatL  The 
testimony  of  the  defendants  was  to  the  ef- 
fect that  there  were  two  qualltleB  of  Qerman 
millet  seed— one  grown  In  the  South,  whlcb 
was  raised  almost  entirely  for  seed  purposes; 
that  this  seed  was  cultivated  in  hills  like 
com;  and  that  the  seed  was  sent  west  and 
resown,  and  produced  what  was  known  to 
the  trade  as  Western  German  millet  seed  to 
distinguish  It  from  the  genuine  southern  seed; 
that,  after  the  Western  German  millet  seed 
had  been  resown  for  several  years,  It  had  a 
tendency  to  run  out  and  deteriorate,  so  that 
It  did  not  produce  so  luxuriantly  as  tbe  south- 
ern seed.  They  also  Introduced  testimony 
to  the  effect  that  the  seed  bad  germinated 
all  right,  but  tbat  early  In  June  a  severe 
drouth  set  In,  which  lasted  until  November, 
and  that  this  prevented  the  millet,  a  bard 
crop  on  land,  from  growing  on  tbln  land  like 
the  plalntUTs.  At  tbe  conclusion  of  tbe  testi- 
mony plaintiff  asked  the  court  to  Instruct  the 
Jury  on  tbe  warranty  set  out  In  the  first  para- 
graph of  his  petition,  and  also  on  the  alleged 
deceit  practiced  upon  blm  set  out  In  the  sec- 
ond paragraph.  The  court  thereupon  gave  to 
tbe  Jury  tbe  following  instructions:  "(1)  The 
court  Instructs  the  jury  that  If  they  believe 
from  tbe  evidence  that  the  defendants.  Win- 
ter &  Co.,  sold  to  plalntlfT,  Gardner,  a  quan- 
tity of  millet  seed  as  Western  German  millet 
seed,  and  that  said  seed  was  not  Western 
German  millet  seed,  then  they  will  find  for 
plaintiff  such  sum  as  they  may  believe  from 
the  evidence  plaintiff  has  been  damaged  by 
reason  of  tbe  seed  not  being  Western  German 
millet  seed,  not  exceeding  the  sum  of  $600, 
tbe  amount  claimed  In  tbe  petition."  "(3)  If 
the  jury  believe  from  the  evidence  that  the 
seed  sold  and  delivered  by  defendant  to  plain- 
tiff was  of  tbe  kind  and  quality  of  millet  seed 
commercially  known  under  tbe  description  of 
'Western  German  Millet  Seed,*  tbea  they  will 
find  for  tbe  defendants." 

Tbe  first  question  for  decision  is  the  re- 
fusal of  the  trial  court  to  require  plaintiff  to 
elect  whether  be  would  proceed  upon  tbe 
express  or  Implied  warranty  relied  upon  In 
tbe  first  and  second  paragraphs  of  the  peti- 
tion. This  motion,  we  think,  was  properly 
overruled,  as  there  Is  nothing  inconsistent  Ip 
tbe  pleas,  and  we  know  of  no  rule  of  plead- 
ing which  would  estop  the  plaintiff  from  re- 
lying on  both  in  a  suit  for  damages  based 
upon  the  same  transaction.  It  is  contended 
for  appellant  that  he  was  entitled  to  an  in- 
struction based  upon  the  alleged  Implied  war- 
ranty set  up  in  tbe  second  paragraph  of  his 
petition,  on  the  ground  that  a  manufacturer 
or  dealer  who  sells  an  article  at  a  fair  market 
price,  knowing  tbe  purchaser  designs  to  ap- 
ply it  to  a  particular  purpose.  Impliedly  war- 
rants It  to  be  fit  for  that  purpose.  The  ap- 
pellant  did  not  testify  to  tbe  allegations  con- 
tained in  both  paragraphs  of  his  petition  that 
tbe  defendants  warranted  and  represented 
the  seed  to  be  "fit  and  suitable  for  seed  pur* 
poses"  and  for  sowing  on  his  land,  bnt  only 
that  the  seed  was  warranted  or  represented 


by  the  defendants  tb  be  Western  Geminn 
millet  seed.  The  general  rule  applicable  to 
tbe  question  Is  well  settled  by  all  the  leading 
text-writers.  In  2  Benjamin  on  Sales,  $3 
987.  988,  the  rule  is  stated  as  foUows: 
"Where  a  manufacturer  or  dealer  contracts 
to  supply  an  article  which  he  manufactures 
or  produces,  or  In  which  be  deals,  to  be  ap- 
plied to  a  particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  Judgment  or 
skill  of  tbe  manufacturer  or  dealer,  there  is 
in  that  case  an  Implied  term  of  warranty  that 
It  shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied.  •  •  •  But 
when  a  known,  described,  and  defined  article 
Is  ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  by  the  purctiaser,  for  a 
particular  purpose,  still,  if  the  known,  de- 
fined, and  described  thing  be  actually  sup- 
plied, there  is  no  warranty  that  It  shall  an- 
swer tbe  particular  purpose  Intended  by  the 
buyer."  In  Leake  on  Contracts,  404,  the 
same  rule  Is  stated  thus:  "If  an  order  be 
given  for  tbe  manufacture  or  supply  of  an 
article  to  satisfy  a  required  purpose,  that 
pm-pose,  and  not  any  apedflc  article,  being 
tbe  essential  matter  of  tbe  contract,  the  sell- 
er Is  then  bound,  as  a  condition  of  the  con- 
tract, to  supply  an  article  reasonably  fit  for 
the  purpose,  and  is  considered  as  warrant- 
ing that  it  Is  80.  But  if  an  order  be  given 
for  a  specific  article  of  a  recognized  kind  or 
description,  •  •  •  and  the  article  is  sup- 
plied, there  Is  no  warranty  that  It  will  an- 
swer the  purpose  described  or  supposed,  al- 
though Intended  and  expected  to  do  so."  1 
Parson  on  Contracts,  686,  587,  states  tbe  rule 
thus:  "If  the  thing  be  ordered  of  a  manu- 
facturer for  a  special  purpose,  and  it  be 
supplied  and  sold  for  that  purpose,  there  Is 
an  implied  warranty  that  it  is  fit  for  tbat 
purpose.  This  principle  •  •  •  must  be 
limited  to  tbe  cases  where  a  thing  is  ordered 
for  a  special  purpose,  and  not  applied  to 
those  where  a  special  thing  is  ordered,  though 
this  be  Intended  for  a  special  purpose."  Law- 
son  on  Contracts,  {  67,  subsec.  8,  states  the 
rule  as  follows:  "Where  goods  are  sold  for  a 
particular  purpose  (that  purpose,  and  not 
any  specific  article,  being  tbe  essence  of  tbe 
contract),  there  Is  an  Implied  warranty  that 
ttie  article  Is  reasonably  fit  for  that  purpose." 
There  is  no  evidence  in  this  case  of  any  in- 
tended fraud  or  deceit  by  the  defendants  In 
tbe  sale  of  tbe  seed  to  plaintiff.  On  the  coa- 
trary,  It  is  quite  clear  that,  relying  upon  bis 
own  Judgment  and  past  experience,  plaintiff 
bought  of  the  defendants  a  specific  article, 
known  and  recognized  aa  "Western  German 
Millet  Seed."  Vndex  these  drcrunstances 
there  was  no  Implied  warranty  that  the  seeds 
would  germinate,  and  produce  good  cnps, 
or  that  they  were  reasonably  fit  for  the  pui^ 
pose  to  which  they  were  to  be  aiq^lled.  Tbe 
only  issue  between  the  parties  was  whether 
the  seed  sold  actually  bdonged  to  the  Tsriet; 
of  Western  German  millet  seed.  The  Instmc 
tlons  telrly  submitted  this  lasne  to  the  jury 
Whether  the  failure  la  plalntUTs  crop  was 
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da«  to  defectlTe  seed  or  was  to  be  attributed 
to  tbe  poverty  ot  Ms  soil,  the  scarcity  of  ratn, 
or  the  otber  iDnnmerable  risks  which  attend 
the  sower,  is  bard  to  determine.  Plaintiff's 
experience  Is  aptly  described  la  tbe  para- 
ble of  tbe  sower  and  the  seed:  "Behold,  a 
sower  went  forth  to  sow;  and  when  be  sow- 
ed, some  seeds  fell  by  the  way  side,  and  tbe 
fowls  came  and  devoored  them  up;  some 
fell  Dpon  stony  places,  where  they  had  not 
much  earth;  and  forthwith  tbey  sprung  up, 
because  they  had  no  deepness  of  earth;  and 
when  the  sun  was  up,  tbey  were  scorched; 
and  because  they  had  no  root,  tbey  withered 
away." 

For  reasons  Indicated,  tlie  Judgment  Is  af- 
firmed. 


OWBNS  et  aL  t.  MBRIDETH  et  ■!. 
(Oonrt  ot  Appeals  of  Kentnc^.   Jan.  21, 
1904.) 

ADVERSE  POSSESSION— PERBHPTOHT  INSTRUC- 
TION—PROPRIETY. 

1.  Whea*e,  In  an  action  to  recover  land,  eight 
witnesses  testitr  without  contradiction  or 
questioning  of  their  credibiil^  to  defendant's 
adTerse  poaseB^on  for  more  than  IB  years,  it 
is  no  error,  tboagh  perhaps  irregular,  to  per- 
emptorily Instnict  for  defendant. 

Appeal  from  Olrcult  Oonrt,  Bdmonson 
County. 

rro  be  offldaUy  reported." 

Actiou  by '  Maria  W.  Owens  and  others 
against  J.  H.  Mierldetb  and  others.  Judg- 
moit  foi-  defaidants,  and  plafntlffB  appeal. 

J.  S.  Lay,  Wm.  Oomwell,  Wright  &  Logan, 
and  Wilkens  &  Lay,  for  appellants.  J.  B. 
Woctham,  fbr  appellees. 

BARKER,  J.  Tbe  appellants  Instituted 
this  action  to  recover  of  tbe  appellees  a 
boundary  of  land  situated  in  Bdmonson  coun- 
ty, Ky.,  alleging  themselves  to  be  the  own- 
ers and  mtltled  to  the  possession  of  It,  and 
that  appellees  were  In  poesesslon,  and  wrong- 
fully  withholding  It  from  them.  Appellees 
denied  the  title  of  appellants,  and  pleaded 
title  In  themselves  by  adverse  possession. 
Upon  trial  of  the  case  appellants  Introduced' 
In  evidence  deeds  and  oral  testimony,  which, 
in  our  opinion,  established  a  prima  fade  title 
In  them,  from  the  commonwealth  of  Ken- 
tucky, to  the  land  in  question.  At  the  close 
of  appellants'  evidence  tbe  appellees  moved 
the  court  for  a  peremptory  instruction  to  the 
jnry  to  find  for  them  as  In  case  of  nonsuit 
This  motion  was  evidently  based  upon  some 
objection  to  one  or  more  of  the  deeds  con- 
stltntlng  appellants'  title,  but  the  record  does 
□ot  show  definitely  which  deed,  or  tbe  objec- 
tion thereto.  The  court  declined  to  rule  upon 
the  motion  until  the  close  of  tbe  testimony, 
whereupon  appellees  (who  were  the  defend- 
ants below)  themselves  testlQed,  and  also 
John  Hester,  George  Sanders,  Pies  Priddy, 
HanUng  Sanders,  John  Sanders,  and  Thomas 
78S.W.— 10 


S.  Sauders,  that  the  appellees,  and  those  un- 
der whom  they  claimed,  bad  been  In  the  ac> 
tnal,  continuous,  and  adverse  possession  of 
tbe  land  in  controversy,  residing  upon  and 
claiming  It  as  their  own  to  a  well-defined 
marked  boundary,  against  all  the  world,  for 
more  than  16  years  n^  before  tbe  Institution 
of  this  action.  After  tbe  Introduction  of 
this  evidence  the  court  sustained  appellees' 
motion  for  a  peremptory  Instruction.  Of  this 
action  on  the  part  of  the  court  appellants 
are  complaining. 

Having  reached  the  conclusion  that  appel- 
lants, by  their  evidence,  made  out  a  prima 
fade  title  from  tbe  commonwealth  of  Ken- 
tucky to  tbe  land  In  question.  It  only  re- 
mains to  decide  whether  or  not  the  court  er- 
red In  giving  tbe  peremptory  Instruction  in 
favor  of  appellees  at  the  close  of  alt  tbe  testi- 
mony In  the  case.  It  may  be  conceded  that 
appellants  were  entitled  to  a  verdict  In  their 
favor,  unless  appellees  piade  out  a  sufficient 
title  by  adverse  possession.  This  they  under- 
took to  do  by  introducing  some  eight  wit- 
nesses, who,  without  contradiction,  testified 
to  facts  which  showed  that  appellees  had 
title  to  tbe  land  by  adverse  possession.  No 
effort  was  made  by  appellants  to  disprove 
this  testimony,  or  to  In  any  way  call  In  ques- 
tion the  credibility  of  tbe  witnesses.  It  would 
have  perhaps  been  more  regular  for  the  court 
to  have  submitted  the  question  of  appellees' 
title  by  possession  to  the  Jury,  based  upon 
their  belief  in  the  truth  of  the  evidence;  but 
where,  as  In  this  case,  the  evidence  is  all 
one  way  upon  a  given  question,  and  the 
number  of  witnesses  so  great  as  to  preclude 
the  suggestion  either  of  tbe  falsity  of  the 
testimony  or  mistake  on  the  part  of  the  wit- 
nesses, the  error  of  tbe  court  in  assuming 
tbe  truth  of  tbe  testimony  and  giving  an 
instruction  based  thereon,  If  error  at  all,  is 
not  of  sufficient  magnitude  or  Importance  to 
warrant  a  reversal  of  tbe  case  based  thereon. 
In  tbe  case  of  Turpln's  Heirs  v.  McKee's 
Bx'rs,  7  Dana,  SOI.  upon  a  question  similar 
In  principle  to  that  In  band,  this  court  said: 
"Although,  therefore,  tbe  Instruction  would 
have  been  more  formally  correct  if  It  had 
submitted  the  assumed  facts  hypothetlcally 
to  the  jury,  and  based  the  conclusion  upon 
their  being  found  true  by  the  Jury;  yet,  as 
the  facts  were  clearly  proven,  and  there  was 
no  countervailing  testimony,  the  plaintiffs 
were  not  prejudiced  by  the  assumption  of  tbe 
facts  on  the  part  of  ttie  court"  In  the  case 
of  Chiles  V.  Boothe  et  al.,  8  Dana,  666,  It  Is 
said:  "There  are  many  cases  In  which  the 
court  may  Instruct  the  Jury,  upon  the  whole 
evidence,  to  find  for  one  or  the  other  party; 
and,  although  such  a  practice  Is  not  to  be  en- 
couraged, yet  when  a  verdict  found  under 
such  instruction  Is  conformable  to  law.  the 
evidence,  and  Justice  of  the  case.  It  is  rarely 
disturbed.  The  instruction  In  the  present 
case,  considering  the  state  of  the  evidence, 
was  equivalent  to  a  general  instruction  to 
find  for  the  defendant;  and,  there  b^og  no 
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contnulet7  of  evidence  with  regard  to  the 
nature  and  effect  of  the  arrangement  b» 
tween  Allen  and  Chiles,  which  la  In  fact  the 
decisive,  If  not  the  single,  qnratlon  upon 
whldi  the  whole  controversy  depends,  this 
was  a  case,  If  there  Is  any  such,  In  which 
the  court  had  a  right  to  pnmoiRice  at  once 
the  condoslon  of  law  upon  the  evidence  In 
the  form  of  the  peremptory  Instmctlon.** 
And  In  the  case  of  Evana'  Adra'r  v.  Sidllnian, 
6  B.  Mon.  3S4,  the  rule  on  this  questttm  was 
thus  announced:  'The  jury,  then,  baring 
been  bound  to  find  the  facts  on  which  the 
efficacy  of  the  Cve-years  adverse  possession 
by  the  defendant  depended,  the  assumption 
of  those  facts  by  the  court,  or  the  failare  to 
submit  them  to  the  Jury,  does  not  constitute 
snch  an  error  In  the  Instruction,  nor  so  affect 
the  verdict  found  under  it,  as  to  furnish 
ground  tm  a  new  trial."  In  the  case  at  bar, 
the  testimony  for  appellees  on  the  question 
of  their  title  by  adverse  possession,  conslder- 
li^  the  number  and  evident  credibility  of  the 
witnesses,  having  been  so  overwhelming,  and 
there  being  no  countervailing  evidence  what- 
ever on  this  point,  tiie  Jury  were  bound  to 
have  found  this  crucial  question  in  th^  ta.- 
Tor;  and,  this  being  true,  we  think  the  court 
did  not  err  In  giving  the  praemptory  instmc- 
tlon. 

Wherefore  fbe  Judgment  is  affirmed. 


WASHINGTON  LIFE  INS.  GO.  v.  GLO- 
YBR. 

(Court  of  Appeals  of  Kentucky.  Jan.  7, 
1904.) 

LtPB  INS0RANGB-LAPSED  FOLIGT-^URRBN- 
DER  VALUE— LAW  OF  WHAT  STATE  APPLIED 
CREDIT  TO  LAWS  OF  ANOTHER  STATE. 

1.  In  a  life  policy  providing  that,  though  it 
shall  be  torf^ted  tor  the  noDpaymeat  of  any 
premium,  yet,  on  demand  made,  with  the  snr* 
render  of  the  policy,  within  six  montbs  after 
the  lapse,  the  company  wlU  issue  a  paid-up 
policy,  time  ia  not  of  the  essence  of  the  con- 
tract. 

2.  Where  a  life  policy  provides  that,  though 

it  lapse  for  nonpayment  of  a  premium,  yet,  on 
demand  within  six  montba,  ue  company  will 
issue  a  paid-up  policy,  a  demand  within  two 
years  after  such  a  lapse  is  within  audi  rea- 
sonable time  as  to  require  the  issuance  of  the 
Ijaid-up  policy,  though  the  company  after  six 
mouths  distributed  the  reserve  to  continuing 
policy  hoIdM^. 

3.  The  refusal  of  the  courts  of  the  state  to 
adopt  that  conBtruction  of  a  life  insurance  con- 
tract made  in  the  state  by  a  foreign  insurance 
company  which  is  adopted  In  the  state  where 
the  company  is  Incorporated  Is  not  a  failure 
to  give  full  faith  and  credit  to  the  laws  of  that 
state,  within  the  federal  Gon^tutlon. 

4.  A  statute  of  another  state  requiring  a  sur- 
render value  on  lapsed  life  policies  does  not 
apply  to  a  contract  in  Kentucky  by  a  company 
Incorporated  in  the  foreign  state. 

5.  Where  a  life  insurance  contract  made  in 
Kentucky  provides,  on  its  forfeiture  for  non- 
payment of  a  premium,  for  a  paid-up  policy, 
on  demand  tberefor  within  six  months,  for 
as  many  twentieths  of  the  face  of  the  original 
policy  as  there  have  been  premiums  paid,  and 
that  this  is  agreed  on  as  full  compliance  with 
a  statute  of  the  state  in  which  the  insurance 
company  la  Incorporated,  wlilch  statute  is  than 


copied,  and  whitdi  conflleta  vrith  the  Revision, 
the  operation  of  the  statute  on  the  contract 
ia  excluded  by  the  terms  of  the  contract. 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty.  Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  Walter  B.  Glover  a^Unst  the 
Washington  Life  Insurance  Company  to  com- 
pel the  Issuance  of  a  pald-np  policy.  From 
a  Judgmrat  sustaining  a  demurrer  to  the  an- 
swer, defradant  appeals.  Affirmed. 

Hazelrlgg  &,  Ghenaalt  and  Grubbs  & 
Grubbs,  for  appellant  Leopold  &  Penne- 
baker,  for  appellee. 

BABKEB.  J.  On  the  13tb  day  of  July, 
1886,  the  appellant  Issued  to  appellee,  to  Lou- 
isville, Ey.,  a  policy  mt  bis  life  for  the  sum' 
of  97,000.  Among  other  things,  this  contract 
contained  the  following: 

"This  policy  Is  Issued  and  accepted  by  the 
assured  upon  the  conditions  and  agreements 
prtoted  by  the  Company  on  the  Inside  of  this 
policy,  and  such  conditions  and  agreemente 
ore  referred  to  and  accepted  by  the  assured 
as  part  of  this  contract,  and  it  is  agreed  that 
th^  shall  have  the  same  force  and  ^ect  as 
If  ifflnted  in  full  over  the  signature  hereto." 

One  of  the  stipulations  tiius  agreed  to  Is 
this: 

"(3)  Notwithstanding  this  policy  shall  lapse 
and  become  forfeited  for  the  nonpayment  of 
any  premium  upon  the  day  which  it  fhlla 
due,  according  to  the  terms  thereof  as  here- 
inbefore contatoed.  yet,  after  the  payment 
of  three  annual  premiums,  and  upon  demand 
made  with  surrender  of  tUs  policy  within 
six  montbs  after  such  lapse  by  such  nmi- 
payment.  this  company  ^ai  Issue  a  non- 
partidpatlng  paid-up  policy  for  as  many 
twentieth  (20th)  j^irts  of  the  original  amount 
hereby  Insured  as  there  dull  have  been  com- 
plete annual  premiums  paid;  and  the  paid-up 
Insurance  purchaaed  by  such  surrender  of 
this  p<dlcy  shall  be  payable  at  the  same  time, 
and  under  the  same  conditions,  except  as  to 
payment  of  premiums,  and  the  return  of 
premiums,  and  the  guarantee  of  the  full  re- 
serve aa  a  cash  ralue,  as  the  wlglnal  "poOcy. 

"The  above  Is  determined  and  agreed  by 
the  Company  and  the  assured  aa  full  compli- 
ance with  the  terma  of  chapter  600  Q>age 
1930]  of  the  laws  of  New  York  of  1S»2." 

In  addition  to  the  f(n«colng,  there  was 
printed  on  the  inside  of  the  policy  what  pur^ 
ported  to  be  a  part  of  the  statutes  of  New 
York  concenilng  the  surrender  value  of 
lapsed  or  forf^ted  polidea,  containing  inro- 
Tisions  materially  variant  frmn  the  agree- 
ment made  betwe«i  the  contracting  parties, 
the  terms  of  which  Is  as  follows: 

"Sec.  88.  Surrender  Value  of  Lapsed  or 
Forfeited  Policies:  Whenever  any  policy  of 
life  Insurance  issued  aft»  January  first 
elghtem  hundred  and  dghty,  by  any  domes- 
tic life  insurance  corporattim,  aftw  being  in 
force  three  full  years,  ahall,       Its  teniu. 
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lapse  or  become  forfeited  for  tbe  nonpay- 
ment  of  any  premium  or  any  note  given  for  a 
premium  or  loan  made  In  cash  on  aach  policy 
as  security,  or  of  any  Interest  on  sach  note 
or  loan,  tbe  reserve  on  such  policy  computed 
at  the  rate  of  foor  and  one-half  per  cent  per 
annum  shall,  on  demand  made,  with  surren- 
der of  the  policy  within  six  months  after  such 
lapse  or  forfeiture,  be  taken  as  a  single  pre- 
mium of  life  Insurance  at  the  published  rates' 
of  the  corporation  at  the  time  the  policy  was 
issued  and  shall  be  applied,  as  shall  have 
been  agreed  In  the  application  or  policy,  ei- 
ther to  continue  the  Insurance  of  the  policy 
In  force  at  its  fall  amount  so  long  as  such 
single  premium  will  purchase  temporary  in- 
surance for  that  amount,  at  the  age  of  the 
Insured  at  the  time  of  lapse  or  f<»:ftiture,  or 
to  purchase  upon  the  same  life  at  the  same 
age  itald-up  Insurance  itayable  at  the  same 
time  and  under  the  same  conditions,  except 
as  to  payment  of  premiums,  as  the  orig- 
inal policy.  If  no  such  agreement  be  ex- 
pressed in  the  application  or  policy,  such 
single  premium  may  be  applied  in  either  of 
the  modes  above  speclfled  at  the  option  of 
the  owner  of  the  [Mlicy,  notice  of  such  op- 
tion to  be  contained  In  the  demand  herein- 
before required  to  be  made  to  prevent  the 
forfeiture  of  the  policy.'*  Laws  1882,  p.  1968, 
c.  690. 

Appellee  paid  three  annual  premiums,  and 
then  made  default.  About  two  years  after 
default  of  payment,  appellee  instituted  this 
acUon  in  equity  to  enforce  the  issuance  to 
him  by  appellant  of  a  paid-up  policy  for 
three-twentletha  of  the  full  amount  of  the 
stlpolated  Insurance,  or  $1,150,  notwithstand- 
ing he  Iiad  not  complied  with  the  terms  of 
the  rantract  to  surrender  the  policy  within 
six  months  aftra*  the  default  In  pigment 

The  appellant  filed  an  ansvrer  in  fOur  para- 
graphs: 

(1)  It  denies  that  demand  for  paid-up  In- 
surance was  made  within  a  reasonable  time, 
and  alleges  that  the  demand  made  waa  un- 
reasonable. 

(2)  Treating-tlme  as  of  the  essence  of  the 
contract.  It  urges  the  failure  to  surrender 
the  policy  and  make  demand  within  six 
months  after  the  lapse,  In  bar  of  the  action. 

(3)  It  alleges  that,  under  its  charts  and 
contract,  appellant  must  annually  set  a  re- 
serve fund  out  of  Its  Income,  ascertain  Its 
net  profits,  determine  who  of  the  policy 
holders  are  entitled  to  share  in  Its  profits, 
and  distribute  profits  among  Its  persistent 
policy  holders;  that  appellee  did  not  pre- 
sent his  policy  and  make  demand  for  a  paid- 
up  policy  until  long  after  the  fund  with 
which  such  paid-up  policy  was  to  have  been 
carried  had  been  distributed  among  the  per- 
sistent policy  holders;  that,  by  this  laches 
on  the  part  of  appellee,  appellant  had  been 
put  in  a  position  to  t>c  injured  by  having  to 
issue  and  carry  the  paid-up  policy  in  ques- 
tion, and  therefore  time  was  of  the  essence 
of  the  contract 


(4)  That  appellant  Is  a  New  T«k  corpora- 
tion, organized  -under  its  laws,  and  necessa- 
rily conducting  Its  business  with  referenc?e 
to  its  charter  and  the  statutes  of  Its  home 
state,  and  setting  forth  the  statute  of  the 
state  of  New  York  in  reference  to  forfeited 
and  lapsed  policies  before  alluded  to,  as  gov- 
erning the  contract  in  question. 

The  trial  court  sustained  a  general  demur- 
rer to  all  of  these  paragraphs,  and,  appellant 
declining  to  plead  further.  Judgment  was 
rendered  as  prayed  In  the  petition.  From  this 
Judgment  this  appeal  is  prosecuted. 

This  court  has  often  construed  the  particu- 
lar provisions  of  the  policy  Involved  in  this 
action;  uniformly  holding  that  time  is  n<^  of 
the  essence  of.  the  contract  and  that  after  a 
failure  to  make  payment  of  the  stipulated 
premiums,  If  the  insured  surrenders  his  policy 
and  makes  demand  within  a  reasonable  time 
—fixed  by  the  court  to  be  five  years— he  will 
be  entitled  to  receive  a  paid-up  policy.  The 
last  adjudications  on  this  question  are  Mutual 
Life  Insurance  Company  of  Kentucky  v. 
O'Nell.  76  S.  W.  839;  Bqultable  Life  Assur- 
ance Society  of  the  United  States  v.  Warren 
Deposit  Bank,  75  S.  W.  wherein  all  the 
cases  on  the  subject  are  collated. 

The  question  raised  by  the  third  paragraidi 
of  the  answer  arose,  and  was  decided  ad- 
versely to  appellant  lu  the  case  of  Washing- 
ton Life  Insurance  Company  v.  Miles  (Ky.) 
66  S.  W.  740,  where  the  identical  contract  in 
this  case  was  involved  and  construed.  We  ad- 
here to  the  ruling  In  that  case. 

We  are  unable  to  agree  with  counsel  for 
appellant  that  the  refusal  of  this  court  to 
adc^t  the  construction  of  the  New  York  courts 
as  to  the  six-months  contract  under  discussion 
is  a  failure  to  give  full  faith  and  credit  to  the 
laws  of  New  York,  within  the  meaning  of  the 
ConsUtutlon,  that  "full  faith  and  credit  shall 
be  given  In  each  state  to  the  public  acta,  rec- 
ords, and  Judicial  proceedings  of  every  oth^ 
State."  Const.  U.  S.  art  4,  S  1.  The  New 
York  statute  printed  on  the  back  of  the  policy 
does  not  purport  to  have  any  extraterritorial 
force.  It  simply  regulates  the  subject-matter 
of  the  value  of  lapsed  and  forfeited  Insur- 
ance policies  In  the  state  oi  New  York.  The 
contract  In  question  is  a  Kentucky  contract 
and,  as  said  by  the  Supreme  Court  In  the 
case  of  Mutual  Life  Insurance  Company  of 
New  York  v.  Cohen,  179  U.  S.  2G2,  21  Sup. 
Ct.  106,  45  L.  Ed.  181,  on  the  question  as  to 
whether  the  statute  of  New  York,  or  the  law 
of  the  state  where  the  contract  was  te  be 
enforced,  should  prevail:  "The  presumption 
is  In  favor  of  the  law  of  the  place  «f  con- 
tract He  who  asserts  the  contrary  has  the 
burden  of  proof.  The  New  York  statute  does 
not  purport  to  change  any  Insurance  company 
charts.  On  the  contrary,  its  obvious  purpose 
Is  only  to  reach  business  transacted  within  the 
state.  Proceeding  on  the  accepted  principle 
that  a  state  may  determine  the  condlttsns, 
the  meaning,  and  limitations  of  contracts  exe- 
cuted within  its  borders,  the  language  of  the 
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statute  reaches  contracts  made  within  the 
state."  So  It  may  be  said  of  the  statnte  re- 
lied vpon  by  appellant  In  the  case  before  us. 
It  cleariy  Is  Intended  to  regulate  Insurance 
business  within  the  state  of  New  York,  and 
not  that  done  in  other  states.  But  It  is  said 
the  New  York  statute  la  made  a  part  of  the 
contract  by  beiug  i^loted  on  the  policy,  and 
adopted  In  the  language  of  the  stipulations  of 
the  parties.  Conceding  that  this  end  may  be 
accomplished  in  the  manner  lndlc:tted,  that 
question  la  not  here.  A  part  of  the  New 
York  statute  lias,  indeed,  been  printed  on  the 
policy,  and  It  Is,  perhaps,  included  In  the 
general  language  of  the  contract  over  the  sig- 
natures of  the  parties;  but  section  3  of  the 
stipulations,  which  constitutes  the  basis  of  this 
action,  is  agreed,  by  the  express  language  of 
the  parties,  to  be  entered  into  as  a  full  com- 
pliance with  the  statute.  This  clearly  means 
tliat,  In  lieu  of  the  provisions  of  the  statute, 
section  8  Is  adopted.  Section  3  and  the  stat- 
ute are  essentially  different,  and  the  former 
supersedes  the  latter.  We  conclude,  there- 
fore, that,  by  the  express  language  of  the  par- 
ties, the  operation  of  the  statute  on  the  con- 
tract is  excluded. 

Perceiving  no  error  In  the  reovd,  the  judg- 
ment Is  affirmed. 


BREATHITT  COAL,  IRON  A  LUMBER  00. 
V.  GREGORY. 

(Court  of  Appeals  of  Kentucky.  Jan.  22, 1904.) 

ATTORNEY  AND  CUKNT— DISCHARGE  OF  AT- 
TORNEY —  RECOVERY  FOR  SERVICES.—  EM- 
PLOYMENT BY  CORPORATION— OPINION  BVI- 
DBNCE. 

1.  Though  an  attorney  is  employed  to  con- 
duct suits  on  a  contingent  fe^,  the  client  may 
disrharge  him  at  any  time,  he,  however,  being 
entitled  to  recover  a  reasonable  compensation 
for  services  rendered,  conBideriog  the  contract 
price  and  the  services  performed  and  to  be  per- 
formed. 

2.  The  president  or  directors,  but  not  the 
stockholders,  may  employ  an  attorney  to  rep- 
resent the  corporation. 

3.  Opinions  of  witnesses  as  to  what  would 
have  been  the  result  of  cases  which  plaintiff 
was  employed  to  conduct  on  a  contingent  fee, 
and  which  were  succeBsfoily  prosecuted  by  oth- 
ers after  his  discharge,  is  not  admissihle  in  an 
action  for  his  services. 

Appeal  from  Circuit  Court,  Kentcm  Ooonty. 

"Not  to  be  officially  reported." 

Action  by  F.  D.  Gregory  against  the  Breath- 
itt Coal,  Iron  &  Lumber  Company.  Judg- 
ment for  plaintilE,  and  defendant  appeals.  Re- 
versed. 

S.  D.  Rouse  and  W.  A.  Price»  for  appellant 

B.  F.  Grazlani,  for  appellee. 

NUNN,  J.  This  action  was  brought  by  ap- 
pellee against  the  appellant  to  recover  attor- 
ney's fees.  He  alleged  that  lie  was  employed 
by  appellant  to  assist  in  the  prosecution  of 
two  suits  in  the  United  States  Court  at  Cov- 
ington, Ky.,  In  each  of  which  actions  the  ap- 
pellant was  plaintiff,  and  in  one  of  the  mlts 
E.  H.  McTrain  was  defmdant,  and  In  tbo 


other  Arthur  D.  Bright  With  reference  to 
his  services  he  alleged  as  follows:  "He  says 
It  was  thereupon  agreed  between  the  defend- 
ant and  the  plaintiff  that  in  case  defendant 
succeeded  in  the  actions  It  was  to  pay  this 
plaintiff  for  his  services  the  sum  of  $500,  and 
in  case  the  actions  were  decided  adversely  to 
defendant  then  defendant  was  to  pay  this 
plaintiff  the  sum  of  $150.  The  defendant  did 
thereupon  pay  to  plaintiff  as  a  retainer  the 
sum  of  $100."  He  further  averred  that  before 
the  termination  of  these  suits  in  the  United 
States  court  he  was  superseded  by  other  at- 
torneys, and  was  prevented  from  carrying  out 
his  contract  in  prosecuting  these  two  actions, 
and  asked  Judgment  for  $400,  the  balance  due 
him  on  his  contract  In  another  paragraph  he 
alleged  that  the  appellant,  by  its  president, 
employed  him  to  aid  in  makfaig  a  sale  of  the 
company's  property  to  a  syndicate;  that  It  was 
about  to  sell  and  convey  by  deed,  when  un- 
der his  advice  the  stockholdera  were  induced 
to  sell  and  transfer  their  stock,  and  in  this 
way  avoided  making  a  conveyance,  which  was 
greatly  to  the  interest  of  the  company,  as  it 
owned  129,000  acres  of  land  in  Breathitt  and 
Knox  counties,  and  several  thousand  acres 
of  it  were  in  the  actual  possession  of  persons 
who  professed  to  have  some  kind  of  a  claim 
on  same,  and,  if  a  conveyance  by  deed  had 
been  made,  the  plea  of  champerty  could  have 
been  inten>osed  and  maintained.  That  he 
gave  much  of  his  time  and  attention  to  this 
matter  for  appellant  from  about  the  1st  of 
May  to  the  15th  of  July,  and  drew  the  con- 
tract of  the  sale  of  stock,  which  realised  for 
the  company,  $70,000,  and  that  tlie  syndicate. 
"Unger  &  Co.,"  not  only  paid  the  $70,000, 
but  also  agreed  to  assume  and  pay  all  the 
liabilities  of  the  company.  Including  all  at- 
torney's fees.  That  for  his  services  as  attor- 
ney in  this  matter,  considering  the  successful 
termination  of  same,  he  claimed  and  asked 
Judgment  for  $5,000.  Appellant  answered,  ad- 
mitting the  contract  as  alleged  in  the  first 
paragraph  of  the  petition,  but  denied  that  it 
was  indebted  to  appellee  in  the  sum  of  $400, 
or  any  sum  in  excess  of  $60,  but  alleged  that 
appellee  did  not  prosecute  the  two  actions 
named  to  a  successful  termination.  Appellant 
denied  that  appellee  was  employed  to  repre- 
sent it  in  the  matter  of  dU^slng  of  its  prop- 
erty, or  that  he  represented  it  in  that  matter, 
and  alleged  that  bis  only  employment  was 
with  reference  to  the  two  suits  named  in  the 
first  paragraph.  The  Issues  were  completed,  a 
Jury  trial  was  had,  and  resulted  In  a  verdict 
and  Judgment  for  appellee  in  the  sum  of  $100 
on  the  first  paragraph  of  the  petition  and  $3,- 
000  on  the  second  paragraph,  of  which  appel- 
lant complains,  and  asks  a  reversal  for  the 
following  reasons:  (1)  That  the  court  refused 
to  give  a  peremptory  instruction  to  the  Jury 
to  find  for  it  except  for  $50.  (2)  The  court 
erred  in  giving  Instructions  Nos.  1  and  2  to 
the  Jury.  (3)  The  court  erred  to  Its  prejudice 
In  refusing  to  allow  it  to  prove  that  the  two 
actions  In  the  United  States  court  could  nor 
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have  been  proeecnted  to  a  incceuful  termina- 
tion on  ItB  behalf. 

Tbe  court  did  not  err  in  refusing  the  per- 
emptory instnictlfni,  because  there  was  evi- 
dence introduced  which  aui^orted  appellee's 
cause  of  action.  The  oonrt  only  gave  two  in- 
BtmctlonB,  Noflw  1  naS.  2,  which  read  as  fol- 
lows: "(1)  The  jury  la  Instmcted  to  find  a 
verdict  for  plaintiff  In  the  sum  of  tbe  reason- 
able value  of  his  services  to  defendant  in  the 
two  suits  in  the  United  States  court,  provided 
the  jury  finds  his  said  services  to  be  of  tbe 
reasonable  value  ot  mtae  tlian  $100;  and  if 
the  jury  so  find,  the  jury  will  credit  its  ve^ 
diet  for  said  swvicea  with  tbe  sum  of  $100 
paid  to  said  plaintUf.  (2)  If  the  jury  believe 
firom  all  the  evidence  that  tbe  plalntifl,  fhnn 
May  to  July,  1902,  rendered  legal  services  to 
the  defendant  concerning  tbe  sale  and  trans- 
fer of  tbe  stock  of  said  company,  and  that  he 
advised  and  counseled  with  said  company  In 
said  matter,  or  with  Its  officers,  or  any  of 
them,  cx  that  he  performed  any  other  legal 
services  In  connectton  with  the  sale  and  trans- 
fer of  said  BtodE,  in  attending  meetings  for 
that  purpose,  or  in  advising  as  to  the  mode 
and  method  of  aald  sale  and  transfer,  or  In 
preparing  contracts  In  reference  thereto,  and 
furth«  believe  that  the  said  plaintiff  was  em- 
ployed or  requested  to  perform  said  services 
by  the  iffesldent  of  said  company,  or  believe 
that  tbe  performanoe  of  said  services  was  re- 
ceived and  accepted  by  tbe  sold  defendant 
company's  president,  or  its  directors  or  stock- 
bolders,  Oien  the  jniy  should  find  a  verdict 
for  plalntifl  in  the  sum  of  the  reasonable  value 
of  services  rendered,  as  the  jury,  from  all  tbe 
evidence,  may  find  such  value  to  be,  not  ex- 
ceeding fhe  sum  of  9D,O0O."  We  are  of  the 
opinion  that  the  court  in  these  Instructloiu 
erred,  to  tbe  prejudice  of  the  appellant.  Tbe 
case  of  Henry  v.  8.  B.  ft  R.  D.  Vance  (Ky.) 
63  8.  W.  273,  was  cue  where  the  attorneys 
agreed  to  perform  services  tax  a  sum  equal 
to  SS  per  cent,  of  the  amount  recovered,  which 
amounted  to  919,000.  The  attorn^  sued  for 
the  contract  price,  and  Henry  answ««d,  and 
averred  that  they  did  not  perform  any  services 
under  tbe  contract  Tbat  within  a  few  days 
after  the  aecutlon  of  the  contract  be  dlschar^ 
ged  th«n.  The  attwneys  replied  that  the  dis- 
charge was  without  any  fault  on  their  part 
The  court  decided  that  the  client  had  the  ilgbt 
at  any  time  to  discharge  his  attorney  with  or 
without  cause,  even  In  a  case  where  a  con* 
tlngent  fee  has  beoi  agreed  upon,  and  then 
said:  "The  question  should  be  submitted  to 
tbe  jury  as  to  what,  under  the  circumstances, 
would  be  a  reasonable  compensation  to  appel- 
lees for  tbe  services  actually  rendered  before 
notice  d  thehr  discharge.  And  In  estimating 
audi  value  tbe  jury  abould  coislder  the  ex- 
tent of  aervlcea  rendered  and  those  to  be  ren- 
dered, allowing  tbe  contract  price,  abated  by 
such  sum  as  is  reasonably  represented  by  tbe 
unperformed  part  of  the  labor."  Tested  by 
Alls  rule,  the  first  instruction  is  erroneous. 

The  court  ^onld  have,  in  Its  second  in- 


struction, said  In  substance  to  the  jury  tiiat 
it  they  beUeved  tg6m  the  evidence  that  ap- 
•pellee  was  employed  at  requested  by  the  ap- 
pellant's president  or  its  board  of  directors 
to  pOTform  the  sorlcea,  or  that  mipellee  per- 
formed such  services  with  the  Intention  at 
the  time  to  charge  therefor,  and  tbat  appel- 
lant company's  president  ta  directors  re- 
ceived and  accepted  such  serried  with  rea- 
son at  the  time  to  believe  that  appellee 
would  diarge  thwefor,  then  they  should  find 
for  him.  .ete.  A  stockbolda'  baa  no  power 
to  employ  an  attorney  to  represent  the  car- 
pwatlon.  The  instruction,  except  as  herein 
indicated,  is  correct 

The  court  was  right  in  rejecting  the  evi- 
dence as  to  what.  In  the  opinion  of  the  wit- 
nesses, would  have  been  the  result  of  tiie 
cases  In  the  United  States  court,  provided 
appellee  had  been  permitted  to  continue  In 
the  -prosecutlm  of  them. 

Wherefore  the  judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded  for  fm> 
tber  proceedings  consistent  herewith. 


HALLBY  at  aL  V.  800TT  COUNTY  FIS- 
CAL COURT. 

(Court  of  Appeals  of  Kentucky.   Jan.  20, 
1901.) 

BABBMENTB-DEDIGATION— PAROL  DEDICATION 
— RBVBRTBR— BVIDENCB. 

1.  Where  a  turnpike  company  erected  a  toll- 
house on  a  piece  of  land  which  had  formerly 
been  a  part  of  a  farm,  and  for  many  yenrs 
thereaft^  the  owner  of  tbe  farm  and  mem- 
bers  of  the  household  passed  through  the  toll- 
gate  free  of  charge,  the  drcamstoncea  showed 
a  parol  dedicatlou  of  the  use  of  the  land  to 
the  turnpike  company. 

2.  In  the  absence  of  any  showing  to  the  con- 
trary, a  dedicatltm  of  a  piece  of  land  to  a 
turnpike  company  as  a  rite  for  a  tollhouse  was 
to  be  presumed  to  have  been  a  dedication  of 
an  easement  only, 

3.  A  dedication  of  an  easement  to  a  pnhUc 
oae  mar  be  by  parol. 

4.  Where  an  easement  was  dedicated  to  a 
public  use,  on  the  abandonment  of  the  use  for 
which  the  easement  was  granted  title  and  right 
ot  poBsesrion  reverted  to  the  grantMr,  though 
no  reverter  was  provided  f or  In  th«  grant 

Appeal  from  Circuit  Court,  Soott  County. 

"Not  to  be  officially  r^Kurted." 

Action  by  B.  P.  Halley  and  others  against 
tbe  Scott  county  fiscal  court  From  a  judg- 
ment in  favor  of  defendant,  plalntUTs  appeal. 
Reversed. 

5.  M.  Wilson,  for  appellanta.    Thos.  8. 

Gaines,  for  appellee. 

O'RBAR,  J.  The  Frankfort,  Georgetown 
&  Paris  Turnpike  Road  Company,  formerly 
owning  a  turnpike  road  running  from  George- 
town to  Paris,  was  sned  by  appellants  to  re- 
cover the  possession  of  a  small  lot  of  land, 
It  being  alleged  that  the  lot  bad  been  dedi- 
cated by  appellants'  ancestor  to  the  turn- 
pike company  for  a  tollbotise  site,  upon  the 
condition  tbat  It  was  to  be  used  as  such 
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In  conneGtloD  with  the  operation  of  that  road, 
and  that  when  It  came  to  be  no  longer  used 
tor  that  purpose  It  was  to  revert  to  the  for- 
mer owner.  It  was  alleged  that  the  tnmplke 
companr  had  sold  and  conveyed  Its  road 
In  Scott  connty  to  the  fiscal  court  of  that 
county,  and  that  the  tollhouse  was  abandon- 
ed, and  no  longer  used  for  the  purposes  of 
the  turnpike.  Pending  the  suit  tiie  Scott 
county  fiscal  court  was  substituted  as  the 
real  defendant,  and  claimed  the  lot  by  Its 
purchase  and  conveyance  from  the  .turnpike 
company,  which  latter.  It  was  alleged,  had 
acquired  the  fee-^mple  title  by  an  adverse 
possession  of  more  than  15  years.  An  Issue 
was  joined  whether  the  possession  of  the 
turnpike  company  had  been  adverse  or  ami- 
cable. The  dircutt  court  adjudged  tbe  case 
In  favor  ot  the  appellee  upon  the  theory  that, 
as  no  deed  or  grant  was  shown,  the  long* 
continued  possession  of  tbe  road  company— 
for  more  than  40  years  in  fact— gave  it  the 
fee-simple  title.  It  was  not  shown  that  the 
fiscal  court  was  either  nslng  the  lot,  or  had 
use  for  It,  or  contemplated  using  It  In  con- 
nection with  the  operation  of  the  road.  It 
was  m«e]y  renting  it  to  tenants  for  96  per 
month.  Tbe  abandonment  Is  shown  by  the 
evidence.  But  whether  It  was  or  not,  the 
fiscal  court  did  not.  In  Its  answer,  deny  the 
abandonment  Tbe  sole  Issues  tendwed  wrae 
upon  the  nature  of  tbe  dedication  made  by 
appellants'  ancestor  James  Oombs— that  la, 
whether  It  was  a  fee-simple  title  or  an  ease- 
ment  merely— and  then  the  plea  limita- 
tion. James  OombS  owned  tiie  farm  of 
which  the  lot  In  controversy  Is  a  part  as 
early  as  1828,  and  continued  to  live  upon  It 
and  exercise  the  ownership  of  It  till  his  death 
in  1852.  The  road  was  completed  about 
1840.  There  is  no  deed  or  other  writing  con- 
veying or  dedicating  the  lot  It  was  clabned 
to  b^  and  Is  admitted  to  have  been, 
parol.  The  terms  of  the  dedication  are  not 
proven.  There  is  no  living  witness  who 
knows  them,  so  for  as  the  re«>rd  discloses. 
But  tiie  tact  is  conceded— at  least  conclusive 
ly  shown— that  James  Combs  was  the  owner 
of  the  farm  fnnn  which  the  lot  was  taken. 
The  tollhouse  was  built  upon  It  and  within 
a  quarter  or  third  of  a  mile  from  James 
Combs'  rmldence.  He  or  some  member  of 
bis  household  passed  through  this  toUgate 
nearly  every  day  for  a  great  many  years — 
in  fact  tUl  his  death.  It  follows  that  either 
the  house  was  buUt  there  and  used  for  the 
road  company's  purposes  by  his  permission, 
or  It  was  a  hostile  and  adverse  user.  Tbe 
latter  Is  improbable.  Besides,  it  Is  shown 
that  James  Combs,  his  family,  and  servants, 
so  long  as  be  lived,  and  after  his  death  his 
widow  and  ber  family,  and  then  his  daughter 
and  son-in-law,  who  came  to  own  tbe  farm, 
all  continued  to  pass  through  tbat  gate  free 
of  toll.  No  other  right  la  shown  than  the 
one  claimed  by  them,  vbG.,  that  it  was  in 
consideration  of  the  use  of  tbe  lot  by  the 
turnpike  company.   This  would  imply  an 


(Ky. 

amicable  arrangement;  under  whlcb  the  pos- 
session of  the  turnpike  company  was  b^n 
and  ocmtlnued  from  year  to  year.  Aa  stated, 
the  express  terms  of  that  arrangement  are 
not  shown.  But  the  drcnmstances  all  do 
show  that  there  vras  a  parol  dedication  of 
tbe  nse  of  the  lot  to  tbe  tnmp&e  company. 
In  tile  absence  of  a  slwwii^r  to  tike  contrary, 
this  dedlcatlmi  must  be  presumed  to  be  of 
an  easmnent  only— the  only  thing  tbe  com- 
pany required.  If  it  bad  wanted  a  great» 
titie,  it  would  have  taken  a  deed  sbowlng 
ItB  character.  A.  lawful  dedication  of  an 
easement  to  a  public  nse  may  be  by  paxoL 
Beii^  an  easement  only,  it  was  not  necessary 
that  the  reverter  should  have  been  provtOed 
for  by  tbe  grant  The  law  Implied  it  Tnien 
tbe  sffoperty  was  atxindoned,  and  no  longer 
used  for  the  purpose  tor  which  the  easranent 
was  granted,  by  (q;>eratic»i  of  law  tbe  title 
and  right  of  possession  reverted  to  tiie  gran- 
tor and  bis  assigns.  The  principles  herein 
applied  are  to  be  &>nnd  stated  in  Harrlaon 
V.  Lexington  &  Frankfort  B.  B.  Co.,  9  B. 
Mon.  470;  Mitchell  v.  Bourbon  County  (S^.) 
76  a  W.  16;  Gynthlana  &  Bsven  Creek  T. 
P.  Co.  T.  Hutchinson  (Ky.)  60  8.  W.  878; 
Kendall  v.  Hlllsboro  &  Poplar  Plains  T.  P. 
Co.  {Ky.)  67  S.  W.  376;  Green's  Adm*r  t. 
Irvine  (Ky.)  66  8.  W.  278;  Hawkins  v.  Nlcb- 
olas  County  (Ky.)  76  8.  W.  329. 

Tbe  Judgment  of  tbe  circuit  court  is  re- 
versed, and  cause  remanded,  with  directions 
to  enter  a  Judgment  fOr  appellants  for  tbe 
possession  of  the  lot  and  for  proceedings  not 
inconsistent  herewith. 


OUMBSBLAND  TELEPHONE  &  TELB- 
OBAPH  CO.  V.  FOSTER. 

(Court  of  Appeals  of  Kentucky.  Jan.  90k 
1904.) 

ADJOININO  LANDOWNBBS-IKJITRIES  TO  BUIU>- 
ING—LATBRAL  SUPPORT— TENANT  IN 
DOWER— BVIDBNCB—DAMAQES. 

1.  Where,  In  an  action  for  ioiories  to  a 
bailding,  plaintiflTs  witness  testified  that  It 
would  cost  from  S400  to  1600  to  repair  the 
same,  while  defendant's  witness  fixed  the  cost 
of  repairs  as  low  as  fSO,  a  verdict  in  favor  of 
plaintitC  for  $400  was  not  excessive. 

2.  In  an  action  for  injuries  to  a  building,  evi- 
dence Md  to  Justify  a  verdict  finding  that  the 
Injurir  was  caused  by  defendant's  act  in  with- 
drawing lateral  support,  and  not  &oin  Inherent 
defects  in  tlie  construction  of  the  building,  in 
addition  to  the  effect  of  a  rlolent  windstorm 
thereon. 

8.  When  a  husband  left  him  Bnirlving,  his 
widow  and  an  infant  son,  who  lived  with  hw, 
and  she  was  in  possession  of  a  building  whkdi 
was  a  part  of  her  husband's  estate,  and  was 
entitled  to  dower  therein,  and  to  control  the 
same,  but  dower  had  nerer  been  allotted  to  hw 
from  any  of  her  fausbaad's  real  estate,  her  in- 
fant Bon  was  not  a  nRCWsary  party  to  an  ac- 
tion 1^  ha  to  recover  for  injnrfes  to  the  build- 
ing. 

AppMl  from  Circuit  Court  Oreen  County. 
•To  be  officially  reported." 
Action  by  Lena  Foster  against  tiie  Cum- 
bwland  Telephone  A  Telegraph  Company. 


Digitized  by 


Ky.) 


CUMBBBLAND  TELEPHONE  ft  TELEGRAPH  Ca  T.  FOSTEa 


Ifil 


From  ■  Judgment  In  tarn  of  plalntU^  de- 
fendant appeals.  Affirmed. 

Jdo.  McCbord,  for  appellant  Noggle  A 
Graham,  for  appellee. 

8ETTLB,  J.  Appellant  aeeka  tbe  rereraal 
of  a  Judgment  of  |400  recoTered  against  It 
by  tile  appdlee  In  the  Green  drcntt  court  In 
an  action  wherein  It  was  avared  In  the  petl- 
tlon  ttiat  It  had,  without  her  comwnt.  Injur- 
ed a  brick  building,  of  which  she  la  the  own- 
er, to  her  damage  In  the  sum  of  $1,000,  by 
n^lig«itly  digging  Into  tbe  ground  on  her 
lot  adjacrat  to  the  foundatlm  thereof,  and 
sinking  a  log  anchor  for  tbe  support  of  Its 
poles  and  wires,  whereby  the  natural  lateral 
Bivport  of  tbe  wall  was  weakened,  causing 
the  foundation  to  give  away,  and  the  wall 
of  the  building  to  crack  and  become  so  tihat- 
tenA  as  to  render  It  unsafe  and  greatly  Im- 
pair Its  Taloe.  The  averments  of  tbe  peti- 
tion, except  as  to  aj^Kllee's  ownership  of  the 
house  and  lot,  were  speclflcally  denied  by 
ttie  appellant's  answer,  which,  in  addition, 
admitted  that  there  was  slight  Injury  to  the 
building,  but  that  such  Injury  was  caused 
alone  by  Oie  defective  construction  of  the 
bolldlDg  and  a  violent  windstorm.  The  af- 
firmative matter  contained  In  the  answer  was 
controverted  by  reply,  and  upon  tbe  issues 
thus  formed  tbe  parties  proceeded  to  trial, 
with  the  result  mentioned.  Numerous 
grounds  were  urge4  In  support  of  the  motion 
for  a  new  trial,  all  of  which  were  regarded 
by  the  lower  court  as  insutflclent;  conse- 
quently a  new  trial  was  refused. 

One  of  the  grounds  was  that  the  verdict 
of  the  Jury  was  flagrantly  against  the  evi- 
dence, and  the  amount  thereof  excessive; 
another,  that  the  court  erroneously  refused 
to  give  the  peremptory  Instruction  asked  by 
the  appellant,  and.  Instead,  mlslnstructed  the 
Jmy;  another,  that  tbe  court  further  erred  In 
refusing  to  permit  tbe  filing  of  an  amended 
answer  offered  by  the  appellant  at  the  con- 
clusion of  all  the  evidence,  and  before  the 
beginning  of  the  argument  to  tbe  Jury. 

As  to  tbe  first  ground.  It  is  sufficient  to  say 
that  all  tbe  witnesses  for  api>ellee  testified 
fully  and  Intelligently  as  to  the  nature  and 
extent  of  the  injury  to  her  building.  Some 
of  them  were  the  builders  of  tbe  house,  and 
many  of  them  testified  that  the  cost  of  re- 
pairing and  restoring  it  to  Its  former  state 
would  amount  to  $600,  and  others  to  not  less 
than  HOD,  the  sum  allowed  by  the  Jury. 
And  practically  all  of  them  agreed  In  tbeir 
testimony  as  to  the  fact  that  tbe  work  of  ap- 
pellant's servants  in  digging  the  bole  and 
placing  the  anchor  near  tbe  foundation  of 
the  building  bad  produced  the  injury  com- 
plained of.  It  is  true  that  the  witnesses  in- 
troduced In  behalf  of  the  appellant  testffied 
to  tbe  effect  that  tbe  building  was  defective- 
ly constructed,  and  that  its  defective  con- 
struction, together  with  a  violent  windstorm, 
caused  the  injury  complained  of;  further- 
moKt  that  the  cost  of  replacing  It  would  fall 


far  short  of  tiie  amount  fixed  by  the  appel- 
lee's witnesses.  In  fact,  some  of  appellant's 
witnesses  fixed  the  cost  of  repairing  the 
building  as  low  as  $EIO.  It  will  be  seen,  there- 
fore, that  tbe  evidence  was  omflicttng.  But 
it  was  tbe  province  of  tbe  Jury  to  reconcile  1^ 
and  to  determine  the  weight  and  effect  to 
be  given,  to  the  testimony  of  each  set  of  wit- 
ittsses,  or  any  <me  or  more  of  them;  and,  be- 
sidea,  they  wen  permitted  to  view  tbe  build- 
ing and  premises,  in  charge  of  an  officer  (tf 
tbe  conr^  whereby  they  were  the  better  en- 
abled to  arrive  at  a  correct  verdict.  But 
while  the  evidence  was  conflicting  as  to  the 
cause  of  the  injury  to  appellee's  building, 
there  can  be  no  doubt  that  it  was  injured  to 
such  an  extent  as  to  rrader  It  nnsnfe  for  oc- 
cupancy. It  appeard  firom  the  evidence  that 
tiie  ground  floor  of  Ha  building  was  used  by 
appellee,  her  tetber  and  brother,  as  an  of- 
fice, and  the  second  floor  by  appellant  as  an 
office  and  telepfatme  exchange,  and,  further, 
that  the  latter's  servants  in  charge  of  tbe  ex- 
change realised  that  the  building  was  unsafe, 
and  communicated  tiut  fact  to  antellee,  for 
It  gave  appellee  written  notice  thereof,  and 
that  it  would  remove  Ha  office  and  exchange 
tbere^m  unless  the  building  was  Immedl- 
atdy  repaired,  and  in  fact  did  remove  the 
same  wittiont  allowing  appellee  opportunity 
to  make  the  repairs  nectary  to  restore  the 
building.  Under  such  drcumstances,  we 
tUnk  it  would  have  been  Improper  for  tbe 
trial  court  to  have  disturbed  the  verdict  up- 
on the  ground  that  it  was  unsupported  by  the 
evidence  or  that  the  amount  thereof  was  ex- 
cessive. It  is  equally  clear  that  a  peremp- 
tory instructioD  would  have  been  improper. 
Such  an  instruction  in  behalf  of  the  defend- 
ant Is  proper  only  when  there  Is  no  evidence 
upon  wbidi  to  base  a  verdict  for  tbe  i^ln- 
tlfl. 

As  to  the  refusal  of  the  court  to  give  In- 
structions, "a,"  "b,"  and  "c"  asked  by  the 
appellant,  it  may  be  said  that  instruction 
**a"  would  have  been  unobjectlooable,  but 
for  the  use  therein  of  the  word  "Independ- 
ent" Instructions  "b"  and  "c"  properly  ex- 
pressed the  law,  but,  as  both  were  fully  in- 
cluded in  tbe  language  of  Instructions  1,  2, 
and  3  given  by  the  court  on  his  own  motion, 
it  was  not  error  to  reject  them. .  The  Instruc- 
tions that  were  given  covered  every  aspect 
of  tbe  case,  contained  all  the  law  necessary 
to  be  presented  to  tbe  Jury,  and  were  doubt- 
less readily  understood  by  them. ' 

But  appellant's  principal  contention  Is  that 
the  lower  court  erred  in  refusing  to  permit 
it  to  file  the  amended  answer  offered.  The 
amended  answer  was  not  offered  until  all  the 
evidence  was  in,  and  the  argument  to  the 
Jury  was  about  to  begin.  It,  in  substance, 
denied  the  appellee's  sole  ownership  of  tbe 
building  in  controversy,  and  averred  that  It 
had  been  owned  by  her  husband,  who  died 
intestate,  leaving  an  Infant  child— a  son— and 
that  this  building,  together  with  such  other 
real  utate  as  was  left  by  the  husband,  de- 
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scended,  under  the  statute,  to  his  Infant  son, 
Subject  to  appellee's  right  of  dower;  that 
dower  had  not  been  allotted  to  her  out  of  the 
realty  left  by  her  husband,  and  that  her  only 
interest  in  the  building,  for  injury  to  which 
she  was  suing  In  this  action,  was  that  of 
dower;  and,  further,  that  these  facts  were 
first  discovered  by  appellant  during  the  hear- 
ing of  the  evidence.  As  will  be  seen  from 
the  authorltiea  cited  further  on  in  this  opin- 
ion, the  fact  set  up  by  the  amended  answer 
would  not  have  defeated  a  recovery  by  the 
appellee.  The  court  did  not  err,  therefore, 
In  refusing  to  allow  it  to  be  filed. 

It  is  admitted  by  counsel  for  appellant 
that  appellee  is  entitled  to  dower  In  the 
bouse  and  lot  In  controversy,  that  she  la  now 
in  the  possession  and  control  of  the  prop- 
erty, and.  that  dower  has  not  been  allotted 
ber  from  any  of  the  real  estate  owned  by 
her  hnsbaud  at  bis  death.  We  may  assume, 
therefore,  that  she  is  legally  In  possession 
of  the  house  and  lot,  and  will  be  entitled  to 
its  possession  until  dower  Is  assigned  her. 
If  BO,  It  was  her  duty  to  protect  the  same 
from  injury  at  the  bands  of  appellant  and  all 
others.  In  1  Washburn  on  Real  Property,  S 
294,  it  Is  said:  "With  the  above  exception 
[injuries  resulting  trom  accident,  by  the  act 
of  God.  public  enemies,  or  of  the  law],  the 
tenant  is  bound  to  protect  the  premises  from 
waste,  even  against  strangers,  or  Is  respon- 
sible to  the  reversioner  for  the  same,  and 
may  have  his  remedy  against  the  wrongdoer. 
*  •  "Tenant  by  curtesy,"  says  Lord 
Coke,  "tenant  in  dower,  tenant  for  life,  years, 
etc.,  shall  answer  for  the  waste  done  by  a 
stranger,  and  shall  take  their  remedy  over." 
1st  Inst  64a;  2d,  145-808.  In  Cook  t.  The 
Obamplain  TransportatloD  Co.,  1  Denlo,  91, 
which  was  an  action  on  the  case  by  the  as- 
slgneea  of  an  unexpired  lease  for  a  term  of 
years  for  negligently  destroying  a  mill  erect- 
ed by  the  plaintiffs  on  the  premises,  It  was 
held  that  "the  destruction  of  such  building 
by  means  of  the  n^llgent  acts  of  a  third 
party  was  waste,  for  which  the  tenant  was 
responsible  to  the  lessor,  and  that  the  lessee 
or  his  assignee  was  entitled  to  recover  the 
whole  value  of  such  building  In  an  action 
against  tbe  party  guilty  of  the  n^ligence." 
The  same  ruje  was  followed  In  Austin  v. 
Hudson  River  R.  Co.,  25  N.  T.  334.  "Tbe 
tenant  by  curtesy  and  In  dower,  and  for  life 
or  years,  are  answerable  for  waste  commit- 
ted by  a  stranger,  and  they  take  their  rem- 
edy over  against  him;  and  it  Is  a  general 
principle  that  the  tenant,  without  some  spe- 
cial agreement  to  tbe  contrary,  Is  responsible 
to  the  reversioner  for  all  Injuries  amounting 
to  waste  done  to  tbe  premises  during  his 
term,  by  wbomsoevw  the  Injuries  may  have 
been  committed.  •  •  4  Kent's  Com. 
77.  "The  tenant  is  not  responsible  for  dam- 
ages done  by  tbe  act  of  Ood,  the  public  ene- 
mies, or  by  tbe  law.  But  be  is  obliged  to 
protect  the  premises  from  waste  by  stran- 
texB,  and  tor  tbe  acte  of  sncb  persona  be  Is 


responsible  to  tbe  reversioner.**  Tledeman  on 
Real  Property,  §  78. 

Foster  T.  Foster,  the  Infant  son  of  appel- 
lee and  ber  deceased  husband,  lives  with  her. 
She  Is  bis  statutory  guardian,  and  owes  to 
him  the  duty  of  eating  for  him  and  tbe  prop- 
erty which  be  Inherited  from  bis  father,  and 
In  which  she  Is  entitled  to  dower.  Though  be 
might  properly  bare  been  made  a  party  to 
tbe  action,  he  was  not  a  necessary  party. 
For  any  Injury  that  may  be  d<Hie  the  pr<^ 
erty  by  others,  she,  as  tenant  in  dower,  and 
also  virtue  of  section  2S28,  Ky.  St.  1803, 
will  be  responsible  to  the  reversioner;  con- 
sequently the  person  Inflicting  injury  to  the 
property  will  be  responsible  to  ber  therefor. 
The  Injury  to  the  property  tor  which  she 
recovered  a  verdict  and  Judgment  In  this 
case  was  not  so  much  an  Injury  to  the  in- 
heritance, for  which  an  action  might  have 
he&a  brought  by  tlie  infant  heir  or  for  him, 
but  rather  an  injury  which  affected  appellee's 
enjoyment  and  use  of  the  property  as  ten- 
ant in  dower;  and  upon  this  principle,  as 
well  as  upon  the  theory  of  rraponslblllty  to 
tbe  reversioner,  we  tbink  she  was  entitled  to 
recover  In  this  case.  The  Injury  to  the 
building,  though  serious,  la  one  that  can  be 
repaired,  and,  It  Is  to  be  presumed,  will  be 
repaired  by  ber  out  of  the  sum  which  may 
be  paid  her  In  satisfaction  of  ber  Judgment 
against  the  appellant.  At  any  rate.  If  such 
repairs  are  not  made,  she,  and  not  the  appel- 
lant, will  be  liable  to  the  Infant  belr. 

For  the  reasons  herein  given,  the  Judgment 
to  affirmed. 


POWERS'  HX'R  et  al.  v.  POWERS  et  al. 
(Court  of  Appeals  of  S^tucky.   Jan.  20, 
1901.) 

WILLS— CONTEST— UNDUB  INFLDBNCB-ADIOB- 
8I0NS  AGAINST  I NTB REST— DECLARA- 
TIONS OP  TBSTATOR. 

1.  Where  in  a  will  contest  It  was  claimed 
that  testator's  wife^  to  whom  testetor  devised 
a  large  part  of  his  estate,  had  exercised  undue 
influence  to  Induce  him  to  disinherit  two  of  his 
sons  becaase  they  had  married  non  Catholics, 
evidence  of  admissions  made  by  the  wife  tend- 
ing to  show  ill-will  towards  the  sons  for  that 
reascm,  and  to  the  etTect  that  she  would  see 
that  the  sons  did  not  get  a  dollar  of  testator's 
wealth,  was  admissible  as  admissions  against 
interest. 

2.  Where  In  a  will  contest  It  was  claimed 
that  the  will  was  the  result  of  undue  infiuence 
exercised  by  testator's  wife,  statements  by  tes- 
tator that  he  had  been  influenced,  and  that  he 
had  made  the  will  and  disinherited  his  sons  in 
order  to  keep  down  "hell  at  home,"  woe  ad- 
missible. 

8.  Where  testator  made  a  wUl  disinheriting 
two  of  his  sons,  which  was  the  result  of  un- 
due inflaence  exercised  by  testator's  wife,  and 
thereafter  he  made  another  will  conteinlng 
practicallr  the  same  provisions  as  to  the  dis- 
inherited sons,  such  undue  influence  was  avail- 
able to  defeat  the  second  will,  thongh  exer- 
dsed  at  a  period  remote  from  the  date  of  Ite 
execution. 

Appeal  from  Circuit  Court,  Boone  Oonnty. 
*  *'Not  to  be  officially  reported." 

WIU  contest  by  John  Powers  and  othen 
against  tbe  oecutcnr  of  the  estate  ot  Jettnf 
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Powers,  deceased.  From  a  jadgment  dlstfl- 
lowing  tbe  will,  the  execntor  and  othen  ap- 
peal. Afflnned. 

(Sore,  Dlc^erwn  &  Clayton,  J.  M.  Lassing, 
M.  D.  Gray,  and  Edson  Slddell,  for  appcl- 
iBiits.  J.  8.  Gaunt  and  S.  W.  Tolln,  for  ap- 
pellees. 

O'REAB,  J.  A  paper  pnrporttnar  to  be  tbe 
last  will  of  Jeflt«y  Powers,  bearing  date  July 
8, 18S9,  was  offered  for  probate  In  tbe  Boone 
county  court  On  appeal  to  tbe  drcnlt  court, 
tiie  paper  bas  berai  twice  rejected  by  Juries 
Impaneled  to  try  tbe  lasaes  <^  tiie  mental 
caittclty  of  tbe  testator,  and  of  tbe  undue  in* 
flnence  allied  to  bare  bem  oerdsed  ot9 
Um  by  bis  wife  and  dilldren  wbo  were  fa- 
vored by  tbe  wllL  Tbe  formal  ezeention  of 
tbe  paper  Is  snflldently  ^ved.  Nor  are  we 
able  to  find  in  llie  erldoioe  any  snbstanUal 
ground  for  doubting  tbe  testamentary  capacity 
of  tbe  testator,  Tbe  ground  upon  wblcb  the 
Jnry  evidently  rejected  tbe  paper  was  that  of 
vndiie  influence.  The  burtmctlons  given  were 
mbstantlally  those  ai^iroved  by  tbls  court  on 
tte  former  appeal.  02  S.  S4B.  It  was 
shown  upon  the  trial  that  the  testator  and 
Us  wife  and  daughters  were  members  of  the 
Soman  CatboUc  Church  when  the  two  oldest 
wms  of  the  testator  married,  in  1872  and 
1874,  respectively.  Those  events  are  shown 
to  bare  provoked  vfolent  opposition  on  be- 
baK  of  their  mother,  tbe  wife  of  testator. 
These  two  srais  were  disinherited  by  the 
will,  fniey  each  married  a  Protestant  wom- 
aa.  It  waa  In  evidence  that  Urs.  Powers 
■tated  to  her  son  John,  one  of  the  disinherit- 
ed, and  to  others,  that  If  he  (John)  married 
that  Jane  Waller,  a  Protestant  that  eats 
meat  on  Good  Friday,  he  should  never  get 
a  dollar  of  their  wealth,  and  she  would  see 
to  tt  that  it  was  pat  in  black  and  white; 
that  she  had  rather  see  John  cut  bis  throat 
tban  to  break  the  Oatholic  faith  by  marrying 
Jane  Waller.  Some  of  these  convemattona 
did  not  occur  In  the  presence  of  tbe  testator, 
but  it  was  shown  that  at  one  time  at  least 
tt  was  said  in  Ms  presence  by  his  wife.  It 
wss  also  pioren  that  the  testator  had  said 
that  be  bad  made  bis  will  and  had  left  his 
sons  WUllam  and  John  out,  and  that  he  bad 
to  do  it  to  keep  down  bell  at  home.  By  oth- 
er witnesses  It  was  shown  that  the  testator 
bad  said  that  John  was  a  good  boy  and  de- 
saving.  There  was  undoubtedly  an  es- 
trangement between  tbe  families  of  these 
two  sons  and  their  father's  fiimily  from  tbe 
date  that  th^  maraied  and  left  th^  home. 
The  first  will  of  the  testator  was  written 
not  a  great  while  after  Uioae  marriages. 
When  tbe  last  irill  was  written,  some  slight 
ehai^  firom  flie  first  one  was  made  for  the 
benefit  of  bis  wife,  but  It  was  left  the  same 
u  the  first  one  with  respect  to  the  two  dis- 
inherited sons.  The  will  gave  all  tbe  es- 
tate to  tiie  wife,  two  daughters,  and  tbe 
roQDgest  son,  all  of  whom  remained  at  home 

uDd  were  unmarried. 


It  la  complained  for  appellanta  that  this 
evidence  was  Inadmteslble  because  It  was 
Immaterial,  and  because  It  was  too  remote 
from  the  time  of  the  making  of  tbe  will  In 
dispute.  The  character  of  evidence^  tiiat  Is, 
tbe  admissions  of  devisees  against  their  in- 
terest and  statements  by  the  testator  tliat 
he  had  been  influenced,  bave  been  so  often 
held  by  this  court  to  be  competent  in  the 
trial  of  the  Issue  of  undue  Influence  that 
we  do  not  deem  It  necessary  to  again  state 
the  reasons  that  support  tbe  rule.  Tbe  last 
case  In  which  the  relevancy  of  tbls  evidence 
Is  discussed  is  Wall  v.  Dimmltt  (Ky.)  72  8. 
W.  SOO,  where  tbe  previous  cases  on  the  sub- 
ject are  cited.  We  do  not  regard  the  tact 
that  the  influence  is  not  shown  to  hSTe  been 
exerted-  with  reference  to  tbe  execution  of 
this  particular  will  at  the  time  when  it  was 
prepared  as  material,  because  the  evidence 
does  show  that  when  tbe  original  will  was 
prepared,  of  which  this  one  Is  a  copy  in 
the  particular  ct  disinheriting  these  two  sons, 
the  Inflnence  of  the  wife  is  shown  to  bave 
been  exerted.  If  the  testator  had  conceived 
that  on  account  of  the  infidelity  or  apostasy 
at  bis  sons  they  were  not  fit  subjecto  of  his 
bounty,  bis  r^bt  to  exclude  th«n  by  his 
will  is  not  doubted.  But  it  is  not  shown  in 
tbls  case  that  the  testator  had  such  views 
of  bis  ovrn,  but  there  was  evidence  to  tbe 
effect  that  bis  wife  was  so  bigoted  in  her  re- 
ligious belief  that  it  Induced  her  to  believe 
that  ber  children  who  were  apostates  ought 
not  to  share  in  the  distribution  of  thtir  fa- 
ther's property,  and  that,  actuated  by  this 
belief,  she  brought  her  inflnence  to  bear  upon 
her  husband  so  that  he  yielded  to  her  im- 
portnnltlee.  and  made  a  will  different  from 
what  he  himself  would  have  done  if  left  to 
his  own  Inclination.  The  discrimination  was 
not  Just  The  testator  himself  did  not  so 
regard  It  but  he  yielded,  according  to  some 
of  the  evidence,  to  influences  which  he  could 
not  withstand.  Tbe  fact  that  this  occurred 
many  years  ago,  Instead  of  weakening  the 
case  against  tbe  will,  seems  to  us  rather 
to  strengthen  it  because  It  tends  to  show 
tbe  weight  and  tbe  persistence  of  the  in- 
fluence that  was  brought  to  bear  against  tbe 
paternal  Instinct  of  affection  and  Justice,  so 
as  not  only  to  overturn  it  at  the  time,  but 
to  keep  it  Biqtpressed  until  tbe  last  Tbe 
question  Is  not  so  much  whether  the  testa- 
tor's disposition  of  his  property  Is  eaultable. 
but  whether  It  is  his  own  arraiucement;  not 
whether  the  reasons  upon  which  the  discrim- 
ination resta  are  in  themeelves  sound,  but 
whether  they  are  bis  reasons.  Tbe  question 
of  religiotu  prejudice,  agaimt  which  counsel 
for  appellanta  so  earnestly  imd  doqnently 
inveigh.  Is  a  material  matter  only  when  it 
Is  to  be  decided  whether  tbe  alleged  prejudice 
was  that  of  the  testator,  or  that  <rf  some 
one  else,  who,  because  of  it  pnt  Into  effect 
an  influence  over  the  mind  of  tbe  testator 
which  his  win  power  was  unable  to  resist 

We  have  not  stated  nor  discussed  all  of 
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the  evidence.  We  have  thought  it  necessair 
to  discuss  only  that  which  was  especially  ob- 
jected to  at  tbe  trial.  The  grotmd  of  mls- 
condnct  of  oomuel  In  the  argument  to  tbe 
Jury  ai:>pearB  to  us  to  be  ImmafcetiaL  The 
digression  complained  of  and  quoted  In  the 
bill  of  evldeoce  could  not  probably  bare  had 
any  effect  In  shaping  the  verdict 

Tbe  Judgment  ot  the  drcolt  court  over- 
ruling tbe  grounds  Cot  a  new  trial  la  af- 
firmed. 


TERBT  et  aL  t.  WARDEE. 
(Court  of  Appeals  of  Kentucky.   Jan.  21, 
19M.) 

WORK  AND  LABOR— PSRSONS  tN  FAMILY  RE- 
LATION —  BOARD  —  HUSBAND  AND  WIFE  — 
WIFE'S  SEPARATE  PROPERTY  —  CLAIMS 
AGAINST  HUSBAND-SET-OFF. 

1.  Where  a  daughter  resided  with  and  pe^ 
formed  servicea  for  her  mother,  prior  and  snb* 
segaent  to  her  marriage,  as  a  member  of  tbe 
family,  it  would  be  presamed  that  snch  serv- 
ices were  gratuitous,  in  the  absence  of  clear 
proof  ot  an  express  contract  to  pay  therefor. 

2.  Where  defeudant's  daughter  lived  with 
her  after  her  marriage,  and  peifbnned  services 
for  defendant  as  a  member  of  her  fiimllT,  de- 
fendant was  not  entitled  to  recover  for  board 
furnished  the  daughter,  in  the  absoice  of  an 
express  contract  to  pay  therefor. 

3.  Where  defendant  borrowed  certain  money 
from  her  daughter,  for  whidi  notes  were  exe- 
cuted, and  after  the  daughter's  marriage  she 
would  have  been  entitled,  on  an  equitable  set- 
tlement between  her  and  her  husband,  to  the 
whole  sum,  whether  the  husband  had  reduced 
it  to  possession  or  not,  defendant  was  not  en- 
titled to  set  df  a  claim  against  the  danglitw'a 
husband  against  the  notes. 

Appeal  fnnn  Clrcidt  Oonrt,  Banen  Covrnty* 
"Not  to  be  officially  reported." 
Actitm  by  T.  B.  Terry  and  others  aipdnst 
Mary  F.  Warder.  From  a  judgment  in  Caror 

of  defendant,  plalntlCts  appeal.  Modified. 

W.  L.  Porter,  for  appellants.  Geo.  T.  Duff, 
for  appellee^ 

H0B80N,  J.  On  June  6,  1891,  appellee, 
Mary  F.  Warder,  executed  to  her  daughter 
Jeannie  a  note  for  $150,  due  In  12  months, 
with  Interest  from  date.  Mrs.  Warder  had 
two  other  daughters,  younger  than  Jeannle, 
and  was  a  widow,  owning  for  life  a  farm 
worth  about  $10,000,  on  which  she  resided,  in 
Barren  comity;  her  daughters  owning  the 
remainder.  Jeannie  had  been  teaching  for 
some  years,  and  out  of  her  earnings  had  sent 
her  two  younger  sisters  to  school;  expending 
in  this  way  $700  or  $800.  She  did  not  feel 
able  to  give  all  of  this  to  her  mother,  and  tbe 
note  for  $1S0  was  accordingly  executed  to 
her;  she  giving  up  all  the  rest  of  tbe  amount 
she  bad  spent.  Jeannie  continued  to  teach 
until  she  was  married  to  W.  A.  Terry  on 
August  2,  1893.  Terry  lived  on  an  adjoining 
farm,  one-third  of  which  bis  mother  held  for 
life,  and  which,  subject  to  this,  belonged  to 
him  and  his  brother  and  sister.  After  they 
were  married.  Terry  continued  to  take  his 
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meals  at  hom^  as  he  had  dene  btfor^  and 
slept  at  nigbt  at  Mrs.  Warder's,  whwe  bin 
wife  remained.  Things  ran  alaag  In  ttds  way 
until  the  year  1898,  when  Terry  took  charge 
of  the  Warder  farm,  and  ran  It  tar  the  years 
1898  and  1898.  He  and  Us  wife  In  the  year 
1900  moved  to  another  farm.  After  they 
were  married,  Mrs.  Warder  borrowed,  on  No- 
vember IB,  1898,  from  Mrs.  Terry,  9180,  and 
executed  to  her  a  note  therefor,  due  In  one 
year,  with  Interest  from  date.  In  July,  1900^ 
Mn.  Terry  assigned  both  the  notes  which  she 
htid  on  her  mother  to  T.  B.  Terry,  an  nnde 
of  her  husband's,  and  be  filed  suit  against 
Mrs.  Warder  to  recover  tiiereon.  By  way  of 
defense  to  the  salt,  Mrs.  Warder  set  up  that 
she  bad  boarded  Mrs.  Terry  and  her  hus- 
band from  the  time  of  their  marriage  until 
January  1,  1898,  imdw  an  agreemoit  tiiat 

they  would  pay  her  I  per  week  so  lon^ 

as  tb^  r^alned;  that  they  remained  wltb 
her  until  January  1, 1888,  their  board  amount- 
ing to  and  that  the  husband  bad  con- 
verted  tbe  notes  of  the  wife  to  his  own  use, 
and  was  the  owner  of  them.  She  pleaded 
tiie  board  bill  as  a'ae^ofl  to  ttn  notes.  The 
plaintiff.  In  his  reply,  denied  the  allegationa 
of  the  answer,  and  alleged  that  Jeannie  Ter- 
ry, while  living  wltb  her  mother  after  her 
marriage,  did  the  sewing  and  dressmaUi^  tar 
the  family,  and  also  housework,  shoin^ng, 
and  bookkeeping,  and  furnished  her  a  buggy 
and  horse  to  use;  also  sfdd  her  a  bbider 
and  mower,  canned  fruit,  ^ss,  etc.,  while  liv- 
ing In  her  house— In  all,  amounting  to  91,000^ 
which  was  pleaded  as  a  counterdalm  to  tite 
8et-4^  Mrs.  Warder  denied  the  allegatlMia 
of  the  reidy,  and  pleaded  limitation  to  It. 
The  plaintiff  then  offered  an  amended  an- 
swer, pleading  limitation  to  tiw  board  hill. 
The  court  refused  to  allow  the  amendment  to 
be  filed.  W.  A.  Terry  then  filed  an  action 
agabist  Mrs.  Warder,  alleging  that  be  bad 
paid  for  her  and  at  hw  request  on  the  tuition 
of  her  daughter,  VlfiO;  that  he  bad  pastured 
ber  cattie  and  hogs;  furnished  her  the  use 
of  a  wheat  drill;  sold  and  d^voed  to  her 
bams,  bee^  molasses,  and  other  things;  also 
that  be  was  half  owner  in  a  crop  of  tobaceo 
which  she  had  sold  fOT  $210  in  tbe  yesr  1901: 
all  the  items  amounting  to  sometlilng  orer 
$600.  Mrs.  Warder  dooled  the  allegatkms  of 
the  petition,  and  again  pleaded  Ilmltati<m  as 
to  the  items  over  five  years  old.  Mrs.  Tenry 
then  filed  suit  attest  her  mother.  In  which 
she  set  up.  In  substance,  the  same  Items 
wblch  had  been  pleaded  by  T.  B.  Ter^  as 
a  counterclaim  to  the  set-off  in  the  first  suit, 
and  there  was  an  answer  in  this  case  sub- 
stantially tiie  same  as  In  the  suit  by  the  hus- 
band. The  three  suits  were  transferred  to 
equity  and  consolidated.  On  final  bearing  tbe 
court  allowed  Mrs.  Warder  $491.96  for  board, 
and  gave  Judgment  against  her  In  favor  of 
T.  B.  Teny  for  $0.04,  the  bahmce  of  tbe 
amount  of  the  notes.  Including  hiterest;  ovw 
and  above  the  amount  allowed  tm  board.  Ete 
gave  JndgmeEDt  also  against  her  tat  one-half 
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oC  tht  tobacco  crop,  vltb  Intereat  from  th» 
tlnw  It  vat  sold.  May  80,  1901.  STozn  tbls 
Jndgmrat  tbe  TerryB  anwal. 

Mta.  Tory,  wben  she  was  not  teadifaig, 
lived  wltb  her  moOm  as  a  member  of  1^ 
AnUy  op  to  Uie  time  that  she  married. 
Between  mottier  and  danghter,  In  the  absence 
of  an  express  contract,  deaily  proroi,  the 
preanmptkm  Is  that  all  aervtees  rendered  by 
tbe  daughter  to  tbe  mother  were  rendered 
gratcdtonsly*  and  as  a  membw  of  the  family. 
This  mle  holds  good  whether  the  danghttf  Is 
single  or  married.  The  court  therefore  prop- 
erly dismissed  the  entire  claim  of  Mrs.  Terry 
against  her  mother.  Mrs.  Terry  had  beoi 
very  liberal  In  the  education  of  her  stoten, 
but  tills  matter  was  settled  when  the  note  for 
$150  was  executed,  and  no  claim  can  be  made 
now  for  the  balance  of  the  money  she  ex- 
pended. The  eerrlces  that  she  rendered  for 
her  mother  Utet  her  marriage  were  such  as 
nS^t  be  eqpected  of  a  daughtw  llTlng  In  her 
motber's  house.  The  same  is  true  of  the 
•ervices  of  ber  husband  during  tbe  same 
period.  But  we  see  no  reason  why  the  same 
reason  should  not  apply  to  Mrs.  Warder'a 
claim  against  them  for  board.  To  sustain 
such  a  claim,  there  must  be  clear  and  satls- 
ttietaey  proof  of  an  express  contract,  for  the 
presumption  Is,  as  between  mothw  and 
daughter,  against  the  charge,  where  the 
mothor  Is  not  ke^li^  a  house  of  entertain- 
ment While  tiie  proof  is  conflicting.  It  seems 
to  US  the  circumstances  do  not  sustain  the 
claim.  It  Is  eTldent  from  the  proof  that 
ry  did  not  take  his  meals  at  Mrs.  Warder's, 
because  be  was  unwilling  to  pay  board  there. 
It  is  also  clear  from  the  proof  that  he  was 
a  man  of  moderate  means,  and  had  to  keep 
up  tbe  family  at  home,  or  help  to  do  so;  this 
family  consisting  of  his  mother,  brother,  and 
a  widowed  sister.  The  fact  that  he  came 
over  every  night  after  supper,  and  went  away 
in  tiie  morning  before  breakfast,  can  only  be 
accounted  fen:  upon  the  Idea  that  he  had  to 
contribute  to  the  family  at  home,  and  was 
unwilling  to  take  his  meals  at  Mrs.  Warder's. 
It  Is  also  evident  from  the  proof  that  Mrs. 
Terry  remained  at  her  mother's  because  her 
mother  wished  it,  and  she  was  not  on  gooci 
terms  with  her  hnsband's  widowed  sister, 
who  lived  with  blm.  It  Is  also  pretty  clear 
tliat  Mrs.  Terry  after  her  marriage  occupied 
the  same  relation  to  the  household  as  before^ 
One  of  ber  sisters  was  at  school,  and  the 
other  went  off  on  visits;  leaving  at  times 
nobody  there  but  her  and  her  mother.  Mrs. 
Terry  kept  the  accounts  of  the  hands,  she  did 
the  shopping,  she  cut  and  fitted  tbe  girls' 
clothes,  and  did  other  housework,  as  would  be 
expected  of  a  daughter  living  with  her  mother 
in  the  country.  Her  husband  paid  $160  on 
the  tuition  of  one  of  the  girls.  Ue  hauled  the 
wood  that  his  wife  burned,  having  It  cut  at 
home;  and,  until  there  was  a  falling  out 
between  them  In  the  year  1900  about  some 
straw,  no  demand  seems  ever  to  have  been 
made  for  board,  although  admittedly  they 


had  ceased  boardhig  more  than  two  years  be- 
fore; and,  beside  all  this,  while  they  were 
living  there  in  the  house  under  the  airange- 
ment,  whatever  it  was,  Mrs.  Warder  borrow- 
ed of  Mrs.  Terry  tbe  9180,  and  executed  a 
note  therefor.  We  are  by  no  means  satisfied 
that  what  the  daughter  and  husband  did  for 
her  mother,  or  furnished  to  ber,  was  not  of 
value  as  much  as  It  cost  her  to  keep  her 
daughter  In  her  own  house  daring  the  time 
referred  to;  and,  under  all  the  evidence,  we 
conclude  tlutt  the  claim  for  her  board  Should 
not  be  allowed  to  override  the  written  larom- 
Ises  of  Mra.  Warder  to  pay  her  daughter  the 
money  stipulated  In  the  notes  sued.  But 
aside  from  this,  the  notes  were  the  property 
of  the  vrife.  While  the  husband  might,  as 
the  law  then  was,  reduce  his  wife's  chose  In 
action  to  possession,  if  he  saw  pnqpier,  there 
Is  no  evidence  that  he  did  so.  On  the  con- 
trary. It  would  seem  that  Mrs.  Terry  always 
claimed  the  notes  as  her  own,  and.  so  far  as 
the  proof  shows,  her  husband  acqulesoed  In 
titila  clatan.  If  the  husband  had  imdertaten  to 
reduce  the  notes  to  possesdon,  the  chiEmoeUOT, 
on  the  aM>Ucatlon  of  the  wife,  would  have 
decreed  to  fa»  an  equitable  settlement,  and 
the  fund  was  so  small  that  the  whole  of  It 
might  have  been  settled  upon  her.  If  there 
was  any  contract  to  pay  board.  It  was  the 
contract  of  the  husband,  not  of  the  wlf& 
Mis.  Warder,  as  the  creditor  of  the  husband, 
cannot  be  adjudged  the  payment  of  het  debt 
out  of  the  wife's  money,  when  tbe  wife  was 
mtltied  to  hold  the  fund,  and  have  it  settled 
upon  her,  as  between  her  and  her  husband. 

We  therefore  conclude  that,  on  the  .facts 
shown,  the  chancellor  should  have  entered 
a  Judgment  on  the  notes  subject  to  the  credits 
Indorsed  thereon.  In  other  respects,  tbe  Judg^ 
ment  complained  of  is  affirmed. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  herehi  Indicated. 


ELLISON  et  aL  v.  DUNIAP  at  at 

(Oonrt  of  Appeals  of  Kentucky.    Jan.  21, 

1904.) 

EQUITY  JURISDICTION  —  COHFLICATBD  AC- 
COUNTS-PLEADINO— VARIANCa  —  NECESSITY 
OF  REVERSAL— LOST  INSTKUMBNT— SECOND- 
ARY KVIDENCB. 

1.  Where  an  action  has  been  transferred  to 
tbe  equity  docket,  ander  Code  Frac.  i  10,  subd. 
4,  as  involving  a  complicated  account,  the  fact 
that  the  account  ia  subseouently^  simj)liSed  by 
af^^ement  will  not  oust  the  equity  side  of  the 
court  of  juriadiction,  no  motion  to  rmand  be- 
ins  made. 

2.  Code  Prac  1 120,  provides  that  no  variance 

la  material  which  does  not  prejudlciBlly  mis- 
lead a  party  on  the  merits,  and  that  a  party  re- 
lying on  a  variance  must  show  that  he  was 
misled,  and  then  the  court  may  order  an  amend- 
ment on  such  terms  as  are  just.  Section  130 
provides  that,  if  the  variance  la  not  material, 
the  court  may  direct  the  fact  to  be  found  ac- 
cording to  the  evidence,  and  order  an  immedi- 
ate amendment.  Section  134  provides  that  the 
court  must  disregard  any  error  not  affecting 
the  Bubotantial  rights  of  tbe  parties,  and  that 
no  Judgment  shall  be  reversed  by  reason  of 
such  error.   Heldt  that  a  variance  between  the 
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petition  and  the  proof  whicfa  was  not  material 
and  did  not  mislead  the  defeodaots  wbb  not 
a  ground  for  reverBai  on  appeal, 

3.  In  au  action  on  a  written  contract  made 
with  a  corporation,  and  wtiich  has  been  lost, 
parol  evidence  is  admissible  to  show  its  con- 
tents, though  the  minutes  of  the  board  of  di- 
rectors accepting  the  contract  are  not  produced, 
as  it  is  not  presumed  that  the  contract  was  set 
out  therein  verbatim,  and,  even  if  it  were, 
tbo  minutes  would  not  be  evidence,  except  on 

Sroof  by  the  person  who  niade  them  that  he 
id  BO  from  the  contract. 

Appeal  from  Circuit  Court,  Jeffenon  Coun- 
ty, Second  Chancerj  Division. 

"Not  to  be  ofQcially  reported." 

Action  by  John  L.  Dunlap,  aa  assignee, 
and  others,  against  Andrew  Ellison  and  otb- 
ers.  Judgment  for  plalntlCCs.  and  defendants 
appeaL  Affirmed. 

Forcht  &  Field  and  O'Neal  ft  O'Neal,  tor 
app^nts.  Clayton  Blafcey,  fur  appellees. 

HOBSON,  J.  In  May,  1886,  as  found  by 
the  circuit  judge,  appellants  made  a  con- 
tract with  the  IfechaiUca'  Building  ft  tijan 
Aflsoclatton  to  the  effect  that,  In  consldas- 
tlon  of  the  association  lending  money  to  pur^ 
chaSOTS  for  property  In  the  Ellison  Subdlvl- 
Bfon  with  which  to  bnlld  houses,  aj^pellanta 
^uld  guaranty  the  loans,  and  hold  the  a» 
soclatlon  harmless  from  losa  thereon.  The 
property  lay  In  the  outskirts  (rf  LoulsTllle^ 
and  the  assodatlon  was  unwilling  to  lend  the 
money  on  the  property,  as  It  was  so  far  out 
The  purchasers  failed  to  pay  the  association 
the  money  boirowed,  and  the  property,  when 
sold,  was  insufficient  to  cover  the  debts. 
Thls.sult  was  then  filed  upon  the  guaranty, 
and,  Judgment  having  beoi  r^idered  In  fa- 
vor of  the  plaintiffs,  the  defendants  ^peaL 

The  dreult  court  properly  transferred  the 
action  to  the  equity  docket.  By  subsection  4 
of  section  10  of  the  Code  of  Pr»:tlce,  an  or^ 
dlnuy  action  may  be  transferred  to  the 
equity  docket  when  the  case  Involves  ac- 
counto  so  complicated,  or  such  detail  of 
facts,  as  to  render  It  Impracticable  for  a 
jury  to  try  the  case  Inteillgently.  As  the 
action  stood  at  the  time  the  transfer  was 
made  by  the  court,  It  Involved  a  complicated 
account,  and  the  transfer  was  propOTly  or- 
dered. It  Is  true  that  by  a  subsequent  agree- 
ment of  parties  the  account  was  very  much 
simplified,  but  no  motion  was  fben  made  to 
remand  the  case  to  the  ordinary  docket,  or 
for  a  Jury  to  determine  the  Issue  of  fact  as 
to  the  nature  of  the  contract  between  the 
paittes. 

While  It  Is  true  that  there  Is  a  variance 
between  the  allegattons  of  the  petition  as 
amended  and  the  testimony  of  Angtis  AU- 
mond  as  to  what  the  contract  was,  the  con- 
tract as  alleged  In  the  pleading  Is  substan- 
tially proved  by  the  witness  QUtner.  Sec- 
tion 129  of  the  Code  provides  that  no  vari- 
ance between  pleading  and  proof  Is  material 
which  does  not  mislead  a  party  to  his  prej- 
udice In  maintaining  his  action  or  defense 
upon  the  merits;  also  that  a  party  relying 


on  the  variance  must  show  to  the  satisfaction 
of  the  court  that  he  was  misled,  and  then 
the  court  may  order  the  pleading  to  be 
amended  upon  sncb  terms  as  may  be  Just. 
By  section  130  it  Is  provided  that,  if  the 
variance  is  not  matwlal,  lue  court  may  di- 
rect the  fact  to  be  found  according  to  the 
evidence,  and  may  order  an  immediate 
amendment  By  section  134  it  Is  further  pro- 
vided that  the  court  must  In  every  stage  of 
tilie  action  disregard  any  error  which  does 
not  affect  the  substantial  righto  of  tiie  ad- 
verse party,  and  that  no  judgment  shall  be 
reversed  by  reason  of  sach  oror.  Und» 
these  provlsioiu  of  the  Code  If  the  drcutt 
court  had  concluded  that  there  was  a  vari- 
ance between  the  terms  at  the  contract  al- 
leged In  the  petition  and  that  shown  by  the 
evidence,  as  the  variance  was  not  material, 
and  did  not  mislead  the  defendants  in  main- 
taining tbaUx  defense  upon  the  merita,  tt 
would  have  been  the  duty  of  the  court  to 
order  an  immediate  amendment  and  direct 
tile  facte  to  be  found  according  to  the  evi- 
dence. The  question  seems  not  to  have  been 
presented  to  the  chrcutt  court  and.  If  the 
judgment  was  reversed  here  therefor.  It 
would  be  with  directions  to  the  dieult  court 
to  order  an  Immediate  amendment  and  find 
the  facto  aooordlng  to  the  evidence.  But  this 
Is  unnecessary,  as  the  substantial  rights  of 
appellante  were  not  affected,  and  no  judg- 
ment shall  be  reversed  for  an  errov  not  af- 
fecting the  substuitlal  rlghte  of  the  party 
complaining. 

The  written  contract  having  been  lost 
parol  evidence  as  to  Ito  contente  was  prop- 
eriy  admitted.  The  minute  made  by  the 
board  of  directors  accepting  the  contract 
would  only  have  shown.  If  product  that 
the  company  had  accepted  the  contract  It 
Is  not  presumable  tbat  the  contract  was  set 
out  to  the  minutes  according  to  Ita  words; 
and  the  minute  would  only  be  evidence  for 
the  company  of  what  the  contract  was,  eyen. 
if  It  set  ont  the  contract  In  full,  upon  proctf 
of  the  person  who  made  the  mtoute  that  he 
made  it  tram  the  contract  The  defendante 
might  have  produced  the  minute.  If  they  had 
desired  it  aa  evidence  on  their  b^alf  of 
what  the  contract  was.  But  there  being  no 
issue  as  to  the  accqttance  of  the  contract 
by  the  corporation,  there  wa^  no  neoesalty 
for  the  plaintiff  to  produce  tt. 

The  weight  of  ttie  evidence  sustains  the 
chancellor's  conclusion  on  the  facts,  and,  on 
the  whole  case,  we  see  no  reason  for  disturb- 
ing it  Judgmmt  affirmed. 


HARRIS*  ADM'R  v.  ADAMS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.'  21, 
19(4.) 

DBCKDENTS*  ESTATES— SETTING  AStDB  EXBMP- 

T10NS-RIGHT8  OP  WIDOW  AND  INFANTS. 

1.  Under  Gen.  St  c.  31,  art.  86,  S  H  (p).  pro- 
viding that  iu  case  of  intestacy,  certain  arti- 
cles are  exempt  and  shall  be  set  apart  to  the 
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widow  or  infant  children,  and  that  if  there  are 
Infant  children  and  no  widow,  the;  ahall  be 
set  apart  to  the  infants,  the  setting  apart,  where 
there  is  a  widow,  ia  to  her  alone,  and  vests  in 
her  complete  title. 

Appeal  trom  Gircnlt  Conr^  Todd  Oonnly. 

"To  be  officially  reported." 

Action  by  BesBle  Adams,  by  gnardlan,  and 
oUierB  against  M.  G.  Harris*  administrator. 
From  an  adverse  Judgment,  defendant  ap- 
peals. Revetsed. 

W.  li.  Beeves,  for  appellant  Pei^lns  & 
Trimble,  for  appellees. 

BURNAM,  C.  J.  P.  8.  Greenfield  died  a 
resident  of  Todd  county,  ICy.,  on  the  Slat  day 
of  October,  1885,  intestate,  leaving  a  widow 
and  two  children,  a  homestead  of  less  value 
thaa  fl.OOO,  and  a  small  amount  of  personal 
property,  all  of  which,  under  the  statute,  was 
exempt  from  execution.  It  consisted  of  two 
mules,  a  cow,  and  a  few  articles  of  house- 
hold furniture.  On  the  22d  of  October,  1890, 
the  widow,  M.  E.  Greenfield,  married  B.  L. 
Harris,  and  from  that  time  until  her  death, 
on  the  28th  of  December,  1891,  they  occupied 
the  homestead  which  bad  belonged  to  P.  8. 
Greenfield.  At  the  date  of  her  marriage, 
Mrs.  Greenfield  had  possession  of  the  same 
persona]  property  which  had  been  set  apart 
to  her  upon  the  death  of  ber  first  husband. 
One  of  the  Infant  children  had  in  the  mean- 
time died,  and  the  other  lived  with  her  moth- 
er, Mrs.  Harris,  until  ber  death.  At  his 
death  P.  8.  Greenfield  owed  a  little  money, 
and  the  widow,  previous  to  her  marriage  to 
Harris,  had  also  contracted  a  few  debts, 
and  ber  husband  was  also  chargeable  sub- 
sequent to  her  death  with  ber  burial  ex- 
penses and  doctors'  bills.  After  the  death  of 
Mrs,  Harris,  ber  brother  T.  H.  Stofeea  was 
appointed  her  administrator,  and,  by  agree- 
ment with  R.  Tj.  Harris,  took  possession  of 
and  sold  the  personal  property  on  hand, 
which  had  been  set  apart  to  his  decedent  as 
widow  of  P.  3.  Greenfield,  realizing  therefor, 
In  the  aggregate,  $301.85,  ?2D1.6fl*  of  which 
was  applied  by  him  to  the  discbarge  of  the 
debts  due  by  P.  S.  Greenfield  and  Mrs.  Har- 
ris, above  spoken  of.  the  largest  Items  of 
which  vrere  for  doctors'  bills  for  services  ren- 
derpO  to  P.  S.  Greenfield  and  Mrs.  Harris, 
:ind  for  the  borlal  expeases  of  Mrs.  Harris, 
.vfter  ber  death  her  brother  was  also  ap- 
pohited  statutory  guardian  for  ber  Infant 
daughter,  Bessie  Greenfield,  and  rented  her 
laud  for  one  year  for  ?40.  He  was  subse- 
quently removed,  and  the  appellee  George  W. 
Kudd  appointed  guardian  in  his  stead.  Bes- 
sie shortly  before  the  Institution  of  this 
suit  married  O.  M.  Adams,  both  of  whom 
were  then  and  are  now  Infants.  On  the  13th 
of  March,  1902,  Budd,  as  guardian  for  Bes- 
sie Adams,  Instituted  this  suit  against  the 
Appellant,  Thomas  H.  Stokes,  as  adminis- 
trator of  Mrs.  Harris,  to  surcharge  the  set- 
Hement  made  by  him,  and  alleged  that  the 
DCTSonal  property  which  came  Into  his  hands 


as  administrator  was  the  same  property 
which  had  been  set  apart,  under  subsection 
5  of  section  1401  of  tiie  Kentucky  Statutes, 
to  the  widow  end  children  of  P.  S.  Green- 
field, and  that  at  the  death  of  her  mother, 
in  1891,  the  title  to  this  property  vested  In 
her,  under  the  statute,  and  was  not  liable  to 
the  debts  of  either  her  father  or  mother, 
and  that  ber  stepfather,  R.  L.  Harris,  bad 
no  interest  therein;  that  the  defendant  bad 
wrongfully  and  Illegally  taken  possession  of 
and  sold  it— and  sought  a  judgment  for  the 
entire  proceeds  thereof.  The  defendants  an- 
swered that  at  the  death  of  P.  S.  Greenfield 
the  property  In  question  was  set  apart  to  bis 
widow,  and  that  the  plaintiff  bad  no  Interest 
therein;  that  by  ber  marriage  to  R.  L.  Har- 
ris, In  1801,  It  vested  In  him,  as  her  hus- 
band, and  he  had  taken  posse!i.slon  thereof  by 
virtue  of  tbls  right,  and  had  subsequently 
turned  It  over  to  the  defendant,  with  direc- 
tion to  sell  It,  pay  the  Indebtedness  of  P.  B. 
Greenfield  and  Mrs.  Harris,  and  turn  the 
surplus  over  to  the  plaintiff. 

The  question  presented  for  decision  by  the 
appeal  Is,  to  whom,  where  the  father  and 
husband  dies  intestate,  leaving  a  widow  and 
infant  children,  does  the  personal  property 
directed  by  the  statute  to  be  set  apart  to  the 
"widow  or  Infant  child  or  children"  belong. 
In  construing  section  11  of  chapter  30  of 
Stanton's  Revised  Statutes,  which  reads  as 
follows:  "If  an  Intestate  leaves  a  widow, 
the  following  property  shall  be  set  apart  by 
the  appraisers  of  bis  estate,  and  vest  In  such 
widow  for  the  use  and  benefit  of  herself  and 
the  infant  children  of  the  intestate,  If  any, 
residing  in  the  family,  one  work  beast; 
♦  •  •  but  If  there  are  no  such  Infant  chil- 
dren residing  with  the  widow,  and  there  are 
adult  or  Infant  children  not  residing  with 
her,  the  provision  contained  In  this  section 
for  the  widow,  or  the  value  of  such  portion 
thereof  as  she  receives,  shall  be  charged  to 
her  In  the  distribution"— the  superior  court, 
In  Burgett  v.  Clarke,  4  Ky.  Law  Rep.  518, 
decided  that  the  property  passed  Jointly  to 
the  widow  and  the  Infant  children  residing 
with  her,  to  be  held  In  trust  by  the  widow 
while  she  lived,  with  power  of  disposition, 
use,  and  control  for  the  purposes  named  In 
the  statute,  but  at  ber  death  such  of  the  prop- 
erty as  bad  not  been  consumed  or  disposed 
of,  and  such  as  was  the  product,  by  Increase 
or  exchange,  of  the  exempt  property,  vests 
In  the  surviving  child  in  preference  to  the 
surviving  husband.  The  decision  In  this  case 
was  followed  In  Price  v.  Nichols,  12  Ky.  Law 
Rep.  421,  by  the  superior  court 

The  statute  was  subsequently  changed  by 
the  General  Assembly,  and  the  rights  of  the 
parties  must  be  determined  by  the  provi- 
sions of  the  new  statute  (Gen.  St.  c.  31,  art. 
36,  §  11,  subd.  5),  which  reads  as  follows: 
"The  following  list  of  articles  are  exempt 
from  distribution  and  sale,  and  sliall  be  set 
apart  to  the  widow  or  infant  children  or 
child,  by  the  appraisers  of  the  estate,  to-wit: 
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*  •  •  If  there  Is  an  Infant  child  or  chil- 
dren and  no  mother  sarrlTins.  they  shall  set 
apart  for  the  separate  use  of  such  Infant 
child  or  children  the  articles  aforesaid."  In 
Alexander's  Guardian  t.  Alexander's  Adrn'r* 
86  Ky.  688.  7  8.  W.  156,  it  was  decided  that 
the  property  set  apart  by  this  statute  be- 
longed exclusively  to  the  widow.  And  in 
Maltory's  Adm'rs  t.  Mallory's  Adm*r,  92  Ky. 
316,  17  S.  W.  787,  A  W.  Mallory.  the  appel- 
lee's  Intestate,  was  a  widower  with  children, 
and  C.  L.  Mallory,  the  appellant's  Intestate, 
\i:a8  a  widow  with  one  child— a  son.  Both 
of  these  persons  owned  property,  and  mar- 
ried each  other.  The  husband  died,  and  In 
a  few  days  thereafter,  and  before  the  per- 
sonal property  that  the  statute  gives  to  the 
widow,  and  which  Is  to  be  set  apart  to  her, 
was  set  apart,  tbe  wife  died.  Suit  was  then 
Instituted  by  appellant  to  recover  of  the  ap- 
pellee tbe  value  of  this  personal  property  on 
hand  at  the  death  of  A.  W.  Mallory,  but  dis- 
posed of  by  appellee.  The  claim  was  re- 
sisted, and  in  the  decision  of  the  case  the 
court  said:  "It  is  a  mistake  to  say  that  tbe 
property  that  copter  SI,  art  S6,  i  11.  of  the 
General  Statutes,  directs  to  be  set  apart  to 
tbe  widow,  only  vests  lu  the  widow  upon  the 
Betting  the  same  apart  to  her.  By  said  stat- 
ute the  right  to  a  certain  kind  of  property, 
if  on  hand— if  not  on  band.  Its  value,  etc. — 
vests  eo  Instante  by  operation  of  law  in  tbe 
widow  upon  the  death  of  her  husband.  The 
setting  apart  of  said  property  Is  merely  for 
tbe  purpose  of  designating  the  Individual 
pieces  of  property  and  valuing  them,  and 
supplying  their  places  with  other  property, 
etc.,  when  required.  Said  property  vests  in 
the  widow,  and  mast  be  set  apart  to  her, 
whether  or  not  she  has  any  infant  children; 
tbe  only  difference  being  that,  if  there  are 
no  children  residing  in  tbe  family,  there  shall 
be  nothing  set  apart  for  her  support"  In 
Commonwealth,  by,  etc.,  v.  Bracken,  etc. 
<Ky.)  32  S.  W.  609,  it  was  expressly  decided 
that  tbe  widow  took  tbe  exempt  property,  or 
money  set  apart  in  lieu  thereof,  against  both 
the  creditor  and  heirs  at  law,  and  one-third 
of  the  rest  of  tbe  estate,  after  deduction  of 
debts  and  the  exempt  property.  In  Nail. . 
etc.,  V.  Wuertley,  etc.  (Ky.)  30  S.  W.  208.  It 
was  decided  that  the  widow  could  devise  a 
note  for  the  price  of  a  horse  sold  by  her, 
which  had  been  set  apart  to  her  out  of  her 
husband's  estate.  The  decisions  cited  above, 
coupled  with  tbe  change  in  the  phraseology 
of  the  statute  by  tbe  General  Assembly, 
leave  no  doubt  In  our  minds  that  the  setting 
apart  Is  to  the  widow  alone,  and  sbe  Is  vest- 
ed with  the  complete  title  to  the  property. 
In  tbe  event  there  Is  no  widow,  then  tbe 
property  goes,  under  the  statute,  to  the  sur- 
viving Infant  children;  and  it  was  decided 
in  Wilson  V.  Parson's  Adm'r  (Ky.)  50  S.  W. 
684,  that  the  proceeds  of  this  property  hav- 
ing been  set  apart  for  tbe  support  of  two  In- 
fant children,  on  the  death  of  one  of  them 
Its  share  went  to  the  surviving  child,  and  not 


to  the  administrator  of  the  deceased  Infiant. 
But  in  this  case  there  was  no  widow. 

Tbe  widow,  being  named  first  became  iStm 
sole  owner  of  llie  property;  and  after  her 
marriage  to  her  second  husband,  B.  !«.  Hai^ 
ris,  under  the  rule  of  the  common  law,  the 
title  passed,  with  tbe  possession,  to  him. 
See  Hall  t.  New  Fanners'  Bank's  Trustee 
(Ky.)  82  S.  W,  400;  Brewer  v.  Hobbs  (Ky.) 
44  S.  W.  1129:  McKay  T.  Mayes,  etc.  (Ky.> 
29  S.  W.  827;  Oarpenter  t.  Hazelrlgg.  lOS- 
Kj,  538,  45  S.  W.  666.  The  property  hav- 
ing been  turned  over  by  him  to  the  appellant 
Steves,  under  an  agreement  that  It  was  to- 
be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  certain  debts,  and  the  overplus  se- 
cured to  Bessie  Adams,  appellees  were  oi- 
titled  to  have  the  provisions  of  this  trust  en- 
forced, and,  after  the  payment  of  the  debts 
enumerated,  to  have  tbe  surplus  paid  to  her. 

For  reasons  Indicated  herein,  the  Judg- 
ment is  reversed,  and  cause  remanded  for 
proceedings  consistent  herewith. 

DRAKE  flt  al.  v.  HOLBROOK. 

(Court  of  Appeals  of  Kentucky.    Jan.  21, 
1904.) 

DECEIT— SALE  OF  STOCK— HI  SREPRBSENTA- 
TION— EVIDENCE— RBLEVANCT. 

1.  In  an  action  for  damages  for  deceit  in  Uie 
sale  of  oM^orate  ^res,  defendant  having  false- 
ly represented  that  the  outstanding  acconnts 
due  the  corporation  were  sufBdeut  to  pay  off 
all  its  ludebtedueBS,  evidence  as  to  the  intrinsic 
valae  of  the  stock,  and  tending  to  show  that 
plaintiff  had  received  his  monk's  worth  not- 
withstanding the  misrepresentatum,  was  Irrele- 
vant. 

2.  In  an  action  for  damages  for  deceit  In 
the  sale  of  corporate  shares,  defendant  having 
made  false  representations  as  to  the  assets  of 
the  corporation— it  appearing  tliat  defendant 
took  plaintiff  to  the  store  of  the  corporation, 
and  told  the  l>ookkeeper  to  tell  plaintiff  any- 
thing that  he  wanted  to  know,  and  that  the 
bookkeeper  showed  plaintiff  a  paper  which  pur- 
ported to  contain  information  as  to  the  assets 
of  the  company — it  was  error,  the  loss  of  the 
paper  having  been  ohown,  not  to  permit  plain- 
tiff to  testify  as  to  Its  contents. 

Appeal  from  Circuit  Court  Ohio  County. 

"Not  to  be  offlclally  reported." 

Action  by  W.  P.  Drake  and  others  against 
Rowan  Holbrook  to  recover  damages  for  de- 
ceit. From  a  judgment  In  favor  of  defend- 
ant plaintiffs  appeal.  Reversed. 

Settle  ft  Slack  and  M.  L.  Heavrin,  for  ap- 
pellants. Glenn  ft  Rlngo  and  H.  P.  Taylor, 
for  appellee. 

BARKER,  J.  This  Is  tbe  second  appeal  In 
this  case.  The  former  opinion  of  this  conrt  Is 
to  be  found  In  66  S.  W.  512.  The  rulings  on 
the  former  appeal,  in  so  far  as  applicable, 
constitute  the  law  of  this;  and,  as  tbe  facts 
on  tbe  two  trials  were  practically  the  same. 
It  only  remains  to  ascertain  what  has  l>een 
decided,  In  order  to  dispose  of  the  case  before 
us.  The  rights  of  the  parties  litigant  under 
the  doctrine  of  res  adjndlcata,  are  drcum- 
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■cribed  bjr  ti»  iwliiclplea  annomiced  In  the 
first  oidnlon. 

Appellant!  all^  In  thtir  petition  that  the 
appellee  sold  to  them  20  shares  ctf  the  cairi- 
tal  stock  In  the  Field  Goal  Companr,  of  the 
par  Talne  of  f  100  each,  for  the  sum  of  HBOO, 
and.  as  an  Inducement  ta  them  to  make  tbB 
pmrcbaae.  fraudulently  represented  that  the 
collectible  outstanding  accounts  due  the  com- 
pany were  suflltient  to  pay  off  all  Its  Indebted- 
ness, exc^  about  the  sum  of  f 700;  tbat  they, 
relying  t^n  these  representations  of  appellee, 
made  the  pnrchase  In  question;  that  these 
representations  as  to  the  financial  standing 
of  tin  corporation  were  false,  and  made  frith 
the  Intent  to  deceive  appellants,  and  to  Induce 
them  to  make  the  purchase;  tiat  the  Indebt* 
edness  of  the  corporation  at  the  time  these 
representations  were  made  exceeded  by  far 
Its  collectible  assets;  and  that,  by  reason  of 
the  fraud  and  deceit  practiced  upon  tbem  by 
appellee,  they  were  damaged  in  the  snm  of 
$4,600.  Appellee  denied  making  flie  represen- 
tations as  allied  by  aitpellanta,  or  that  the 
representations  he  actually  made  were  fraud- 
ulent or  false,  or  that  appellants  had  been 
damaged  In  any  sum  whatever,  and  alleged 
affirmatively  tbat  tbey  made  the  purchase  In 
question  relying  alone  upon  their  own  exam- 
ination into  the  financial  standing  of  the  com- 
pel^. We  have  not  undertaken  to  state  Uie 
allegations  of  the  pleading  In  this  case  with 
minute  particularity,  as  their  elaborate  state- 
ment In  tbe  original  opinion  renders  this  im- 
necessary. 

In  the  Instructions  of  the  court  in  the  orig- 
inal trial  below,  the  liability  of  appellee  was 
made  to  turn  upon  the  question  as  to  whether 
or  not  he,  "as  an  Inducement  to  appellants  to 
purchase  bis  stock,  falsely  and  fraudulently 
represented  to  them  that  tbe  debts  due  the 
company,  owed  by  good  and  solvent  parties, 
were  sufflcIent,to  pay  all  debts  owed  by  said 
company  at  the  time,  and,"  etc.  Upon  this 
subject  this  court  said:  "It  was  pleaded,  and 
not  denied,  that  the  appellee,  Holbrook,  was 
tbe  owner  of  one-half  tbe  stock,  and  was  the 
secretary  and  treasurer  of  the  company.  This 
bdng  true,  be  cannot  be  heard  to  say  he  did 
Dot  know  the  resources  and  liabilities  of  the 
company.  It  was  bis  business,  as  secretary 
and  treasurer,  to  know  the  financial  condition 
of  the  corporation,  and  any  etatement  made 
by  blm  as  to  the  financial  condition  of  the 
corporation  to  tbe  appellants  would  authorize 
them  to  rely  thereon  as  the  truth.  Appellee, 
being  In  condition  to  know,  and  It  being  his 
hosiness  to  know,  will  not  be  permitted  to  say 
he  In  fact  did  not  know  the  truth,  as  against 
bis  own  statements  to  appellants."  And  In 
the  next  paragraph  it  la  said:  "We  are  of 
opinion  that.  In  addition  to  the  error  in  the 
instructions  as  above  Indicated,  there  was  al- 
so error  in  the  measure  of  damage."  Tbe 
error  thus  pointed  out  in  the  Instructions  was 
tbe  fact  that  it  made  the  liability  of  appellee 
to  turn  upon  tbe  question  as  to  whether  his 
rq>rcicntattons  were  false  or  firandulent;  It 


being  decided  tiiat  be,  from  his  position  In  tiie 
corporation,  was  bound  to  know  its  condi* 
tion,  and  Us  representations  were  tbertfore. 
In  effect,  warranties,  if  appellants  relied  iipon 
them. 

Tbe  next  error  pointed  out  was  tiie  meas- 
ure of  damage,  the  court  saying:  "If,  under 
the  facts  found  by  the  Jury,  tbe  plaintiffs 
were  entitled  to  recover  at  all,  they  were 
entitied  to  recover  for  the  dlfCerence  be- 
tween the  value  of  the  stock  with  the  com- 
pany in  its  actual  financial  condition  at  the 
time,  and  Its  value  If  the  company  had  been 
in  the  condition  represented  by  the  defend- 
ant" It  will  be  observed  that  the  false  rep- 
resentations alleged  to  have  been  made  by 
appellee  were  not  as  to  Hie  intrinsic  value 
of  the  property  of  the  corporation,  bat  only 
in  the  amount  of  tbe  Indebtedness  owed  by 
it  at  tbe  time  of  the  purchase  of  the  stock. 
It  follows,  ther^we,  that,  with  the  question 
Involved  here,  the  intrinsic  value  of  the  prop- 
erty has  no  relevancy.  To  illustrate:  If  A. 
sells  to  B.  a  farm  for  $5,000,  and  warrants  it 
to  be  without  lien,  and  afterwards  it  de- 
velops that  there  Is  a  lien  on  it  for  96,000, 
it  Is  no  answer  to  an  action  on  the  warranty 
to  Bbow  that  tbe  farm  was  really  worth  flO.- 
000,  and  tbat  after  aU,  the  purchaser  got 
tbe  full  value  of  his  money.  Practically,  we 
have  under  tiu  first  <q;)iniott  the  same  ques- 
tion here.  Appellants  allege  that  appellee 
sold  them  tbe  stock,  representing  the  com- 
pany to  be  out  of  debt  Afterwards  it  de- 
veloped that  tbe  company  owed,  say,  $5,000. 
It  is  manifest  that  the  whole  stock  of  the 
company  Is  worth  $5,000  less  than  it  wonld 
have  been  If  tiie  representations  of  appellee 
had  been  tme;  and  it  is  no  answer  to  ap- 
pellants to  say  that  although  there  was 
$5,000  of  Indebtedness  due  from  the  com- 
pany, more  than  was  represented,  still  the  In- 
trinsic value  of  tbe  property  represented  by 
the  stock  Is  so  great  tbat  appellants  have 
their  money's  worth,  despite  the  false  state- 
ments as  to  the  Indebtedn^,  On  tills  sub- 
ject In  the  former  opinion,  the  court  said: 
"Appellants  are  entitied  to  what  they  were 
Induced  to  believe  tbey  were  getting  by  their 
purchase.  If  tbey  actually  received  less 
than  they  were  Induced  to  believe  tbey  were 
purchasing,  tbey  were  damaged.  If  they 
were  induced  to  believe  they  were  getting  a 
bargain,  it  is  no  answer  to  say  that  they  got 
the  value  of  their  money.  They  are  entitled 
to  the  bargain— the  profits  actually  repre- 
sented to  exist"  It  follows,  therefore,  tbat 
all  the  evidence  which  the  court  permitted  to 
be  Introduced  on  the  subject  of  the  intrinsic 
value  of  the  property,  or  tending  to  show 
that  appellants  obtained  their  money's  worth 
despite  the  misrepresentations.  If  any.  In  re- 
gard to  the  Indebtedness,  was  Irrelevant  and 
improper. 

We  think  the  court  also  erred  in  refusing 
to  pei-mlt  appellants  to  testify  as  to  the  pa- 
per drawn  up  by  Foster,  tbe  bookkeeper  of 
tbe  Field  Goal  Company,  showing  the  flnan- 
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clal  statnB  of  tbe  corporation.  In  regard  to 
tblB.  appellant  states:  "I  asked  him  [appel- 
lee] about  tile  standing  condition  of  the  com- 
pany, and  he  said  tbe  company  was  up  In 
good  shape,  and  be  said,  it  I  wanted  to  ex- 
amine the  boolcs,  I  conld  do  so;  and  he  took 
me  In  the  store,  and  told  Mr.  Foster  to  show 
me  the  books,  and  tell  me  anytiifng  I  wanted 
to  know  about  it,  and  I  started  to  examine 
the  books  after  Mr.  Foster  had  thrown  them 
down  on  the  table,  and  about  that  time  Mr. 
Poster  showed  me  a  piece  of  paper."  After 
showing  tiiat  this  paper  had  been  lost  or  de- 
stroyed, appellant  was  asked  what  It  con- 
tained. Upon  objection  by  appellee,  tbe 
court  ruled  It  inadmissible,  whereupon  It  was 
avowed  by  appellant  "that  the  witness,  if 
permitted  to  aaawa,  would  state  that  Mr. 
Foster  exhibited  to  bim  a  paper  containing  a 
statement  of  the  liability  of  the  Field  Goal 
Company,  and  the  collectible  accounts  due 
to  it,  and  that  by  said  statement  it  appeared 
that  the  delits  of  tbe  company  amounted  to 
about  twelve  hundred  dollars;  that  the  col- 
lectible assets  due  to  It  amounted  to  about 
the  same  sum;  and  that  Mr.  Foster  stated 
he  had  made  said  statement  from  the  books 
of  the  company,  and  that  tbe  books  showed 
the  same  to  be  true  and  correct"  We  thhik 
this  evidence  was  admissible.  Appellant 
showed  that  he  bad  been  taken  to  Mr.  Foster 
by  appellee,  and  the  former  requested  to  "tell 
him  anything  he  wanted  to  know  about  it.** 
This  paper  purported  to  contain  the  eact 
Information  which  appellant  desired  to  know, 
and  was  given  to  him  by  Foster  as  the  agent 
of  appellee,  and  in  pursuance  of  specific  In- 
structlons  so  to  do. 

We  are  of  opinion  that  the  court,  in  order 
to  make  its  rulings  consonant  with  those  of 
this  court  in  the  former  opinion,  should  have 
given  Instructions  "a"  and  "f '  asked  for  by 
appellants  in  lieu  of  Instruction  Xo.  1,  and, 
after  striking  out  the  words  *'and  fraudu- 
lent** In  No.  2,  should  have  given  Instructions 
2,  3,  and  4  in  the  form  In  which  they  were 
given  upon  the  trial. 

For  the  reasons  above  Indicated,  the  judg- 
ment la  reversed  for  proceedinga  consistent 
with  this  cfplnion. 


LOUISVILLE  ft  N.  R.  00.  v.  SMITH  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  19, 
1904.) 

RAILROADS— DB8TRUGTI0N  OF  CRCSSINO— MAN- 
DATORY INJUNCTION— ESTOPPEL-ADK- 
QUATB  RBMBDT  AT  LAW. 

1,  PlaintifTs,  In  a  proceedlug  to  compel  a 
railroad  by  injaoction  to  restore  a  croasin:; 
.over  Us  tracks,  without  alleging  or  proving  ir- 
repnrable  injury,  admitted  that  wbeu  the  work 
of  double  tracking  the  railroad  wnn  in  progress, 
which  necessitntcd  a  rut  8  or  10  feet  below 
the  original  crossinK,  they  went  to  the  superin- 
tendent in  charge,  interviewed  him  on  the  sub- 
ject, and  acquiesced  in  his  proposition  to  se- 
cure the  nece»<snry  right  of  way  and  build  a 
road  so  that  the  pike  could  be  reached  without 


crossing  the  railroad  at  all.  With  this  under- 
standing, and  at  great  expense,  the  railroad 
finished  its  double  tracking,  lowered  its  tracks, 
aud  destroyed  the  crossing.  It  appeared  that 
to  restore  the  crossing  would  be  very  expen- 
sive, and  that,  if  restored,  the  danger  from 
accidents,  owing  to  tbe  ateepnesa  of  the  grade, 
would  be  almost  Imposaible  to  guard  against. 
Held,  that  plaintiffs  were  estopped  to  invoke 
mandatory  lujnnction. 

2.  Injunction  will  not  lie  to  compel  a  railroad 
company  to  restore  a  crosaiiig  over  its  track, 
where  plalntUfs  have  an  ade^^uate  remedy  at 
law. 

Appeal  fh>m  Circuit  Court,  BulUtt  Oounty. 

"To  be  officially  reported." 

Action  by  Helen  C.  Smith  and  others 
against  tbe  Louisville  &  Nashville  Railroad 
Company.  From  a  decree  for  plaintlfla,  de- 
fendant appeals.  Reversed. 

Falrldgh.  Straus  ft  Bagles,  B.  W.  Hlnes; 
and  B.  D.  WarQeld,  for  appellant  Chapeae 
ft  Halstead,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
by  the  appellees  for  a  mandatory  injuuction 
requiring  tbe  appellant  to  restcH-e  a  railroad 
croBslng  over  Its  tracks  and  right  of  way  near 
Gap  In  Knob  Station  In  Bullitt  county,  Ey., 
which  It  bad  destroyed  In  changing  tbe  grade 
of  Its  road  at  that  point.  In  their  petition  the 
appellees  allege,  In  substance,  that  they  own 
property,  In  Bullitt  county,  within  a  mile  car 
two  of  tbe  crossing  In  question;  that  thereto- 
fore, and  for  many  years  In  excess  of  the  stat- 
utory period,  they  bad  used  and  occupied,  un- 
der a  claim  of  right,  a  passway  from  their 
lands  across  Intervening  lands  to  the  railroad 
crossing  In  question,  and  over  said  crossing  to 
the  Louisville  &  Sbepherdsville  Turnpike 
Road;  that  this  exercise  by  them  of  tbe  ease- 
ment in  question  bed  been  continuous  and  ad- 
verse to  all  the  world  for  more  than  15  years 
next  before  tbe  Injury  complained  of.  Appel- 
lant, by  Its  answer,  controveHed  appellees' 
title  to  tbe  passway,  and  pleaded  In  esloppel 
an  agreement  on  its  part  with  appellees 
whereby  It  acquired  land,  and  made  for  tbem 
an  outlet  to  the  turnpike  In  question,  at  a 
point  some  1,400  feet  further  south  than  {he 
original  crossing  over  Its  right  of  way,  which 
affotxied  an  entrance  into  the  pike  without 
crossing  over  Its  line;  that  appellees  stood  by 
and  saw  It  change  the  grade  of  Its  tracks  at 
great  expense,  and  acquire,  by  purchase,  the 
right  of  way,  and  the  building  of  a  road  which 
secured  to  appolJees  an  outlet  to  the  tarnpiks 
witbout  crossing  tbe  railroad  track. 

Without  setting  forth  the  allegations  of  the 
pleadings  In  detiiil,  we  think  tbey  sufficiently 
present,  first,  tbe  title  of  appellees  to  the  ease- 
ment claimed  by  tbem,  and,  second,  tbe  ques- 
tion of  estoppel  of  appellees  by  their  conduct 
with  reference  to  the  change  of  grade  and  the 
destruction  of  tbe  crossing  In  .question.  The 
evidence  shows  that  the  passway  in  question, 
from  tbe  lands  now  owned  by  the  appellees 
across  all  Intervening  lands  to  the  turnpike  at 


T  i.  See  InJnncUos,  vol.  27.  Cent.  Dig.  | 
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w  near  tbe  crossing  In  questtra,  bave  been  ex- 
ercised by  tbem,  their  tenants  and  grantors, 
and  tbe  pnbUe  graierally,  under  a  claim  of 
right,  contlnaoasly  fw  40  or  50  years.  This, 
In  oar  opinion,  snfflclently  established  their 
title  by  prescription  to  the  easement 

About  two  yean  before  the  Institution  of 
thlB  action,  ai^Ilant  found  It  necessary,  In  or- 
der to  transport  aloag  Its  line  from  Louisville 
to  the  South  the  enormouB  traffic  committed 
to  Its  care,  to  double  track  Its  line  from  Looia- 
Tllle  to  ShepherdBTllle.  and,  to  ovorccHDe  a 
Bteep  grade  existing  In  Its  line  at  and  in  the 
nelghl>orhood  of  the  crossing  In  question,  to 
make  a  cut  and  lower  its  tracks  some  8  or  10 
feet  t>elow  the  level  of  the  original  crossing, 
thus  tfectually  destroying  it  When  this 
work  was  In  progress,  W.  A.  Foreman,  one  of 
tbe  appellees,  visited  appellants  superintend- 
ent,  Daniel  Breck,  who  was  In  charge  of  tbe 
work,  and  Interviewed  him  on  tbe  subject  of 
the  destruction  of  the  passway;  and  while  the 
niperlntendent  did  not.  In  terms,  recognise  ap> 
pellees*  legal  right  to  tbe  crossing  In  question, 
be  said  to  Foreman  that  he  would  secure  the 
necessary  right  of  way,  and  make  a  road  from 
the  passway  whwe  the  old  crossing  on  ap- 
pellees' side  existed  along  the  line  of  appel- 
lant's track.  80  that  the  new  road  would  strike 
the  Lonlsviile  &  Shepherdsville  Turnpike  at 
a  point  1,400  feet  n<ffth  of  the  old  crossing, 
and  thus  obviate  the  crossing  of  appellant's 
line  at  all.  It  is  admitted  by  both  Foreman 
and  his  cousin,  Helen  Clay  Smith,  that  they 
acquiesced  la  this  proposition,  wheth^  or  not 
Uiey  affirmatively  agreed  to  it;  or,  to  use  Miss 
Smith's  own  language,  "If  he  made  a  good 
road,  sbe  would  not  be  stubborn  abont  It" 
With  this  understanding,  at  great  expense  ap- 
pellant finished  tbe  work  by  which  It  changed 
the  grade  of  its  line,  lowered  its  tracks,  and 
destroyed  tbe  crossing.  It  also  obtained  the 
right  of  way,  and  made  a  road  along  the  route 
Indicated  in  the  conversation  between  Breck 
and  Foreman,  thus  affrardlng  appellees  an  exit 
into  the  turnpike  without  crossing  its  tracks, 
.^^llees  were  not  satisfled  with  the  new  road 
as  made,  claiming  that  by  reason  of  tbe  steep- 
ness of  Its  grade,  it  Is  Impassable.  The  evi- 
dence on  thlB  point  Is  contradictory;  the 
weight  perhaps,  being  in  favor  of  appellant 
Tbe  evidence  conclusively  shows  that  it  would 
be  imposslbie  to  restore  the  crossing,  except 
at  an  enormous  opense  In  labor  and  money 
to  an>e]Iant  and  that  even  then  It  would  be 
an  exceedingly  dangerous  one,  because  of  the 
fact  that  in  order  to  make  It  at  all,  It  would 
be  necessary  to  make  a  de^  cut  so  as  to  get 
down  to  tbe  grade  of  the  track;  and  aa  appel- 
lant's road,  even  when  lowered  as  It  Is  at  pres- 
ent is  on  a  steep  grade,  it  would  be  almost 
Imposrible,  according  to  the  testimony,  to 
overofHne  or  guard  against  tbe  danger  of  acd- 
Aeat  We  think  tbe  appellees  are  estopped 
from  invoking  the  extraordinary  remedy  of  a 
mandatory  Injunction  against  appellant  re- 
quiring it  to  restore  the  crossing,  under  these 
dmimstances,  and  that  tbey  dwuld  have  been 
T8S.W.-U 


remitted  to  an  acttm  at  law  for  damages  for 
wbatenr  wrong  or  injury  ttnej  may  have  suf- 
fered. 

In  the  case  of  Byron  v.  Louisville  A  Nash- 
ville Bailroad  Company  (Ky.)  69  S.  W.  S19, 
a  somewhat  similar  question  in  principle 
arose,  and  this  court  said:  "The  proof  shows 
that  appellant  stood  by  and  saw  that  the  ap- 
pellee was  building  the  wall  to  hold  the  fill- 
ing, and  thus  expended  large  sums,  without 
c<Hnplaint  or  proceeding  to  stop  the  work, 
and  when  the  work  was  nearlng  completion 
he  seeks  an  Injunction.  If  he  bad  a  right  to 
an  injunction  he  should  have  asserted  It 
earlier,  and  before  appellee  had  expended 
so  much  on  the  work.  To  grant  an  Injunc- 
tion when  applied  for  would  have  necessa- 
rily damaged  appellee  greater  than  to  refuse 
would  damage  appellant.  There  Is  no  claim 
for  damage  made,  and  hence  no  question  of 
recovery  of  damages  before  us."  Fot  the 
reason  given,  among  others,  tbe  Judgmoit  n- 
fusing  the  injunction  was  affirmed. 

And  in  the  case  of  Herr,  etc.,  v.  Central 
Kentucky  Lunatic  Asylum  (Ky.)  61  S.  W. 
284,  which  was  an  action  Instituted  by  prop- 
erty holders  to  enjoin  tbe  asylum  from  pol- 
luting the  waters  of  Goose  creek  by  empty- 
ing its  sewerage  Into  it  it  was  said:  "Tbe 
question  first  to  be  determined  under  this 
state  of  facts  Is,  whether  appellant  has  an 
adequate  remedy  at  law  for  tbe  injuries 
complained  of  by  an  action  for  damages,  as 
the  rule  is  settled  that  an  Injunction  wilt  not 
be  granted  where  the  remedy  at  law  1b  fiill, 
adequate,  and  complete.  It  was  held  in 
Hauns  v.  Asylum  (Ey.)  46  S.  W.  800,  that 
an  individual  could  maintain  a  comm<»i-law 
action  against  appellee  for  Injuries  Identical 
In  cliaracter  with  those  herein  complained 
of,  and  that  an  execution  sued  out  upon  a* 
Judgment  In  such  a  proceeding  could  be  lev- 
ied upon  the  property  of  appellee,  unless  the 
sale  of  such  property  would  render  tbe  cor- 
poration wholly  unable  to  care  for  the  insane 
under  Its  charge.  And,  even  If  It  be  con- 
ceded that  appellee  had  no  property  which 
came  under  this  bead  that  would  be  liable 
to  such  an  execution,  we  think  It  must  be 
conclusively  presumed  that  tbe  Legislature 
would  make  suitable  provision  for  the  pay- 
ment of  such  a  Judgment  as  it  is  In  reality 
a  claim  against  the  state,  when  It  lias  been 
properly  ascertained  and  determined  In  the 
courte  of  the  state.  But  even  if  it  be  con- 
ceded that  appellant's  claim  for  an  injunc- 
tion could  not  be  defeated  on  this  ground 
alone,  It  Is  a  rule  practically  without  excep- 
tion, that  a  court  of  equity  will  not  grant 
relief  by  injunction,  where  the  part?  seeking 
It,  being  cognizant  of  his  rights,  does  not  take 
those  steps  to  assert  them  which  are  open  to 
him,  but  lies  by  and  suffers  his  adversary  td 
incur  expenses  wlilch  would  render  the  grant- 
ing of  the  injunction  a  great  Injury  to  him. 
This  rule  is  espedany  applicable  where  tbe 
granting  of  the  Injunction  will  (^)«tite  Inju- 
riously to  the  public  as  well  as  to  the  party 
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against  whom  the  Injunction  la  aougbt'  16 
Am.  &  Eng.  Bncycl.  of  Law,  p.  366,  and  au- 
thorities there  cited.  Pomeroy,  In  his  work 
on  Equity  Jurisprudence,  iS  816,  817,  an- 
nounces the  general  doctrine  as  follows:  'Ac- 
quiescence Is  an  Important  factor  In  deter- 
mining equitable  rights  and  remedies.  In 
obedience  to  the  maxim,  "He  who  seeks  eq- 
uity must  do  equity,  and  he  who  comes 
into  equity  must  come  with  clean  hands." 
•  •  Acquiescence  In  the  wrongful  con- 
duct of  another  by  which  one's  rights  are 
Invaded  may  operate  often  upon  the  princi- 
ples of  and  In  analogy  to  estoppel,  to  pre- 
clude the  Injured  party  from  obtaining  mapy 
distinctively  equitable  remedies  to  which  he 
would  otherwise  be  entitled.  Tbis  form  of 
qoaal  estoppel  does  not  cut  off  the  party's 
title,  nor  his  remedy  at  law;  it  simply  bars 
Ills  equitable  relief,  and  leaves  him  to  his 
legal  action  alone. '  Mr.  High,  In  bis  work  on 
Injunctions,  i  786,  says:  *He  who  seeks  re- 
lief against  a  nuisance  must  show  due  dili- 
gence in  the  assertion  of  his  rights,  and 
where  complainant  has  allowed  the  defend- 
ant for  a  long  period  to  continue  In  the 
erection  of  his  obnoxious  structure,  at  great 
expense,  equity  will  not  interfere.  *  •  • 
Complainants  who  have  long  slept  on  tbelr 
rights  will  not  be  allowed  to  enjoin  the  nui- 
sance, and  thus  put  themselves  in  a  position 
from  which  their  own  laches  has  debarred 
them.'  This  principle  was  applied  in  South- 
ard V.  Morris,  1  N.  J.  Bq.  518;  Logansport  v. 
Uhl,  99  lod.  531  [49  Am.  Rep.  109];  Attorney 
General  v.  N.  T.  4  L.  B.  R.  Co.,  24  N.  J.  Bq. 
49;  Traphagen  v.  Jersey  City,  29  N.  J.  Eq. 
G50;  Swaine  v.  Great  Northern  By.  Co.,  9 
Jar.  1196.  It  has  also  been  frequently  ap- 
plied by  this  court.  Murphy  v.  Standford 
Water,  Light  &  Ice  Co.  (Ky.)  60  S.  W.  835. 
An  Injunction  ought  not  to  be  granted  where 
the  benefit  secured  by  the  party  applying 
therefore  is  comparatively  small,  whilst  it 
will  operate  oppressively  and  to  the  great 
annoyance  and  Injury  of  the  other  party  and 
to  the  public,  unless  the  wrong  complained 
of  was  so  wanton  and  unprovoked  as  to  prop- 
erly deprive  the  wrongdoer  of  all  considera- 
tion for  Its  injurious  consequences.  Jones  T. 
City  of  Newark,  11  N.  J.  Eq.  452." 

The  case  of  Murphy  v.  Standford  Water, 
Light  &  Ice  Co.  (Ky.)  50  S.  W.  835,  was  in- 
stituted to  obtain  an  injunction  to  prevent 
the  diversion  of  water  from  Its  natural  chan- 
nel, to  the  injury  of  the  plalnticrs.  The  facts 
established  tiie  wrong  complained  of.  Tbls 
court  affirmed  the  judgment  refusing  a  per- 
petual Injunction,  and  sold:  "If  the  appel- 
lants' damage  Is  clearly  shown  to  be  caused 
by  the  appellee,  still  we  think  there  is  an 
ample  legal  remedy,  and  this  great  public 
benefit  should  not  be  crippled  or  hindered 
unless  It  be  absolutely  necessary  to  protect 
appellants'  rights."  High,  In  his  work  on 
Injunctions,  {  643,  says:  "As  In  all  cases  of 
the  exercise  of  the  strong  arm  of  equity  by 
Injunctloii,  the  right  to  the  relief  may  be  lost 


by  one's  own  negligence  and  delay  In  seeUng 
protection.  And  where  the  owner  of  land 
over  which  a  railway  has  been  constructed 
has  stood  quietly  by  and  neglected  to  Insist 
upon  compensation  at  the  time  his  land  was 
takoi,  and  has  waited  until  the  road  was  In 
full  operation  before  asserting  his  rights,  be 
will  not  be  permitted  to  restrain  Its  opera- 
tion. In  such  cases  an  Injunction,  if  granted 
at  all,  should  only  be  allowed  as  a  last  resort, 
and  after  all  ordinary  means  of  relief  have 
proved  ineffective."  Section  640:  "Where 
the  owner  of  lands  has  cwtveyed  to  a  railway 
company  a  right  of  way  through  his  prem- 
ises, upon  a  verbal  assurance  that  the  com- 
pany would  construct  the  necessary  cattle 
gaps  for  the  passage  of  cattle,  a  failure  on 
the  part  of  the  company  to  comply  with  such 
an  agreement  will  not  warrant  an  Injunction 
to  prevent  the  operation  of  its  road  until  the 
agreement  Is  complied  with,  since  the  Indi- 
rect efCect  of  such  relief  would  be  to  compel 
the  company  to  construct  the  cattle  gaps, 
and  the  power  to  thus  enforce  a  spedflc  con- 
struction Is  one  which  Is  rarely  exercised 
by  a  court  of  equity." 

In  the  case  at  bar,  appellant  is  engaged  in 
carrying  on  a  great  railway  system.  In  Its 
successful  operation  the  general  public  Is 
deeply  Interested.  It  Is  neither  alleged  nor 
proved  that  appellees  have  suffered  irrep- 
arable Injury  by  reason  of  the  wrong  com- 
plained of.  They  stood  by  and  saw  the  enor- 
mous outlay  of  money,  time,  and  labor  on  the 
part '  of  appellant  in  order  to  Improve  its 
track  and  facilitate  the  necessItleB  of  com- 
merce and  travel.  They  have  an  adequate 
remedy  at  law  for  whatever  damage  they 
may  sustain  by  reason  of  the  Injury  com- 
plained of,  and,  under  all  the  circumstances 
of  this  case,  under  the  principles  announced 
In  the  authorities  supra,  we  think  that  they 
should  have  been  confined  to  compensation 
for  the  Injury,  which  may  be  prmrated  upon 
the  return  of  the  case. 

'For  the  reasons  above  indicated,  the  Judg- 
roent  Is  reversed  for  proceedings  consistent 
with  ttds  opinion. 


GADDIH  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentacfey.  Jan.  29,  1904.) 

BU  RaLART— BRBAKINO. 
1.  One  may  not  be  convicted  of  breaking  a 
warehouse,  though  he  removes  a  window  strip, 
where  bis  artiou  does  not,  without  additional 
effort,  make  entry  possible. 

Appeal  from  Circuit  Court,  Hardie  County. 
"To  be  officially  reported." 
Bd  Gaddle  was  convicted  of  breaking  a 
warehouse,  and  appeals.  Heversed. 

G.  K.  Holbert,  for  ai^lant  N.  B.  Hays, 
Atty.  Gen.,  and  Loraine  Mix,  for  the  Com- 
monwealth. 

BARKER,  J.  Appellant  was  indicted,, 
charged  with  the  offense  nt  unlawfully  lireak- 
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tag  a  wareboaBe  belonging  to  Lefschardt  & 
Mnrdock.  In  Vine  Qrove,  Hardin  county,  Ky., 
with  Intent  to  steal  therefrom.  A  trial  re- 
salted  fat  a  verdict  of  conviction,  and  a  sen- 
tence of  tbe  defendant  to  five  years  In  tbe 
penitentiary,  of  whlcb  he  Is  now  complaln- 
li^.  The  Mil  of  exceptions  consists  of  the 
fbllowlDS  agreement  of  facta:  "It  Is  agreed 
that  the  evidence  herein  showed  that  tbe 
act  done  was  committed  In  Vine  Grove,  Har- 
dln  county,  Kentucky,  npon  the  storeboose 
of  Lelschardt  &  Mnrdocfc;  that  one  outside 
window  strip,  wbicb  fixed  and  held  the  win- 
dow firmly  In  place,  had  been  prized  open 
from  the  bottom,  and  some  ot  tbe  nalla 
drawn  oot  of  It  by  tbe  defendant;  Ed  Oaddte, 
and  the  strip  left  bangli^  loose  from  tbe  top; 
tbat  tbe  window  remained  unmoved  In  Its 
place,  but  was  left  nnprotected  on  one  side, 
so  it  could  have  been  easily  lifted  out,  but 
that  thCTe  was  no  opening  made  to  the  in- 
terior of  tbe  building.  It  la  further  agreed 
that  the  evidence  showed  tbat  tino  sold  act 
was  done  with  intent  that  stealing  should 
be  committed  therefrom." 

No  entry  could  have  beoi  made  Into  tbe 
warehouse  after  tbe  window  strip  was  loos- 
ened. Undoubtedly  appellant  began  to  break 
into  flw  house,  but  be  did  not  flntata  the  at- 
temst.  The  term  ''breaking,'*  as  used  In  tb» 
statute,  bas  a  well-known  and  definite  mean- 
ing at  common  law,  wltti  reference  to  tbe 
offense  of  burglary;  and.  in  order  to  consti- 
tute It,  the  action  of  the  defendant  must  have 
been  sncb  as  would,  without  additional  ^or^ 
have  made  an  entry  possible.  The  term  la 
ased  in  tbe  statu^  In  its  commoa-law  sense. 
Boberson,  in  his  work  on  Kentucky  Criminal 
Law  ft  Procedure,  I  SOS,  after  defining  bmv 
glary  at  ctmimon  law,  says:  "As  we  shall 
hereafter  se^  tbe  statutes  ot  this  state  pro- 
vide against  breaking  Into  dwelling  houses 
and  other  buildings,  whetber  in  the  night  or 
day,  and*  the  foregoing  Btatnnent  as  to  break- 
ing, entry,  etc.,  aiq^es  equally  to  these  statu- 
tory, cases.*'  In  section  SOB  be  saya:  **  'Break- 
ing.' as  used  In  tUs  connection,  implies 
force,  but  the  slightest  force  Is  aulBcient 
Thus  the  lifting  of  a  latch,  or  tbe  turning  of 
a  knob  in  opening  a  door,  the  picking  of 
a  lock,  or  caning  with  a  key,  or  pushing  opm 
a  closed  door,  though  It  Is  neither  latehed, 
bolted,  nor  locked,  tbe  hoisting  of  a  window, 
the  removal  or  breaking  of  a  pane  of  glass, 
or  unloosening  any  othw  fastening  of  a  door 
or  window  which  the  owner  has  provided  fOr 
securing  fbe  bouse  flnm  an  actual  tnrraklng. 
*  *  *  But  any  breaking  which  enables  the 
defendant  to  take  the  property  out  through 
the  breach  with  his  bands  is  sufficient  break- 
ing. If  tbe  Intent  was  Celonlous.  On  tbe 
other  band,  there  Is  no  breaking  where  the 
entering  Is  Ouxtugb  an  open  door  or  window, 
or  other  apertnie,  or  even  pushing  farther 
open  a  door  partly  open,  or  raising  a  window 
partly  nised;  and  It  la  held  that  merely 
breaking  tiie  blinds  is  not  sufficient  to  war- 
rant conviction,  when  there  has  been  no 


entry  beyond  ttie  sash  of  the  window." 
Bishop,  In  bis  new  work  on  Criminal  Law,  I 
91,  says:  "A  breaking.  In  tbe  law  of  bur- 
glary, is  any  disrupting  or  separating  of  ma- 
terial substances  In  any  Inclosing  part  of  a 
dwelling  bouse,  whereby  the  entry  of  a  per- 
son, arm,  or  any  physical  thing  capable  of 
working  a  felony  therein  may  be  accomplish- 
ed." Subsection  2  of  section  96:  "If  there 
are  Inside  shutters.  It  is  enougb  to  pass  In 
tbe  band  for  *the  unaccomplished  purpose  of 
opening  one  of  them,  but  the  breaking  of  an 
outside  shutter  Is  not  sufficient  while  the 
place  remains  unbroken."  Greenleaf,  In  his 
work  on  Evidence  (16th  Bd.)  vol.  8.  t  76.  thus 
states  tbe  rale:  'The  breaking  of  the  house  • 
may  be  actual,  by  the  application  of  physic- 
al force;  or  constructive,  wboe  an  entrance 
Is  obtained  by  fraud,  threats,  or  conqdracy. 
An  actnal  breaking  may  be  by  lifting  a  latch; 
making  a  hole  in  the  wall;  descending  the 
chimney;  picking,  turning  back,  or  i^ening 
the  lock  with  a  false  key  or  other  instru- 
ment; removtog  or  breaking  a  pane  of  glass, 
and  inserting  the  band,  or  even  a  finger;  pull- 
ing up  or  down  an  unfastened  sash;  remov- 
ing the  fastening  of  a  window  by  Inswting 
the  baud  through  a  broken  pane;  pushing 
open  a  window  whlcb  moved  on  hinges  and 
was  fastened  by  a  wedge;  breaking  and 
opening  an  inner  door  after  having  entered 
through  an  open  door  or  window;  or  other 
Uke  acts.  •  *  •  The  breaking  must  also 
be  into  some  ainrtment  of  tbe  bouse,  and  not 
Into  a  ccvboard,  press,  locker,  or  the  like  re- 
c^tacle,  notwithstanding  these,  as  between 
tbe  heir  and  executor,  are  regarded  as  fix- 
tures.'* In  the  case  of  State  v.  McCall,  89 
Am.  Dec.  814,  It  appears  that  the  accused  bad 
tffoken  open  the  outside  shutters  of  a  win- 
dow, but  had  proceeded  no  further,  leaving 
the  window  still  Intact.  The  court  said:  "It 
cannot  be  that  the  common  security  of  tbe 
dwelling  house  la  violated  by  breaking  one 
of  tbe  shutters  of  a  door  or  window  which 
I  has  several.  True,  It  weakens  the  security 
which  tbe  mansion  Is  siq^msed  to  afford,  and 
renders  tbe  breach  more  easy.  But  as  addi- 
tional force  will  be  necessary  before  an  entry 
can  be  effected,  there  can,  under  such  (Ar- 
cumstenees,  be  no  burglary  committed.  Sup- 
pose the  shutters  of  a  door,  made  by  placing 
plank  upon  each  other  until  it  is  two  or  three 
double;  If  the  tlilckness  of  one  of  the  plank 
be  removed  by  oufi  Intending  to  commit  a 
burglary,  and  an  entry  thus  tar  made,  can  it 
be  said  that  the  offense  was  completed? 
Wba^  in  point  of  principle,  is.  tbe  difference 
between  such  a  cue  and  one  where  tiiere  are 
aeveral  shutters,  an  Inch  or  two  apart  from 
each  other?  In  neither  ease  can  such  an  en- 
try be  made  as  will  »iable  tbe  aggressor  to 
commit  a  felony.  *  *  *  To  constitute 
burglary,  an  entry  must  be  made  Into  the 
house  with  the  hand,  foot,  or  an  Instrument 
wltii  which  it  Is  intended  to  commit  a  felony. 
In  the  present  case  there  was  nothing  but  a 
breach  of  tbe  blinds,  and  no  entry  beyond 
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tbe  saih  window.  Th«  ttareabold  of  the  win- 
dow bad  not  been  paned,  m  u  to  Iwre  en- 
abled tbe  defendant  to  eonsaouMite  a  felonl- 
ooa  Intention;  and,  accordinf  to  tbe  ^Indple 
we  bave  laid  down,  tbe  cbarce  to  tbe  Jtir7 
was  enoneoDi."  Tbe  case  of  Bow  t.  Ccun- 
monwealtb  (Ky.)  40  a.  W.  245,  cited  b7  tbe 
Attorney  Geoenil,  baa  no  application  to  tbe 
caae  at  bar.  Tbere;  tbe  aocoaed  recdred  a 
prop  wblcb  constltnted  tbe  ^t^'"r  of  a 
door;  tbtu  openloc  tbe  door,  and  leaTln^ 
Dotblng  fnrtber  to  be  done,  in  order  to  effect 
an  entrance.  In  tbe  caae  at  bar,  in  order  to 
make  an  entrance  into  tbe  wardiooa^  ft  waa 
necessary  to  remore  tbe  window  addi- 
tional force.  Tbe  effort  on  tbe  part  of  tbe 
accused  to  break  tbe  warebooae  In  qneatfm 
waa  Incomplete^  and  constStated  n*  mom 
tlian  a  trespass. 

At  tbe  doae  of  tbe  oonunonweaMli'fl  teatt* 
mony,  a  pemnptozy  Inatmctloii  tfioold  ban 
be«i  (iren  fbe  pay  to  find  llw  aeensed  not 
gnUty. 

Tbe  judgment  Is  rerefed  for  BBBoaedlnga 
consistent  berewttb. 


VAUaHN  T.  DUFF. 
(Cooft  of  Appeals  at  KeotMkr.  Jan.  28^  UXM.) 
APPmi-roiDIKOg  OF  TRIAL  OOUBV-CONCLD- 

1.  Where  on  all  the  proofs  tbe  mind  b  left  in 
doabc  as  to  wbetber  a  mortgage  waa  nrndne  or 
fraodoleBt,  tbe  Conrt  of  Appeals  win  not  di»- 
tvrb  tbe  finding  «C  tbe  trial  comt  in  tbat  regard. 

Appeal  from  Cirenit  Court,  Barren  Gonb- 
ty. 

"Not  to  be  offldalty  reported.** 

Action  between  J,  IC.  Yan^n  and  H.  W. 

Dnff.  nam  a  Jndgment  fiir  0ia  latter,  tbn 

former  appeals.  Affirmed. 

J.  Lewis  WllUams  and  WilUama  *  Under- 
wood, for  appellant  DnlE  &  Hntcbemm  and 
a.  M.  Bohamwn,  for  appelleflb 

NUNN.  J.  Tlie  only  question  In  tbla  ease 
la  priority  of  mortgage  liens.  Tlie  appel- 
lant and  appellee  eacb  beld  a  mortgage  on 
tbe  same  pn^erty  of  J.  A.  Tangbn,  a  brotb- 
er  ot  ivpellanL  Appellee's  mortgage  waa 
executed  September  8;  1900.  and  recorded 
Marcb  14.  1901.   Appellant'a  mortgage  was 
executed  January  29,  1001,  and  recorded 
January  30^  1901.   As  appellant's  mortgage  j 
was  recorded  first,  appellee  cbarged  ttiat  it  : 
was  fraudulent  and  was  witbout  conaidera-  i 
tion,  and  tbat  appellant  bad  actual  notice  | 
of  bis  mortgage  before  the  execution  and 
recording  of  bis  (appellant's)  nuaigage.  Tbe 
proof  was  beard,  and  tbe  lower  court  adjudg- 
ed tbat  appellee'a  mortgage  was  prior  to  tbat 
of  appellant,  and  from  tbis  jndgment  appel- 
lant appeals. 

Appellant  did  not  testify  in  die  case.  It 
appears  from  tbe  testimony  of  J.  A.  Vaughn, 
tbe  mortgagor,  and  Nat  Nlckols,  tbe  person 
who  represented  appelUint  In  taking  tbis 
"Igage,  tbat  it  was  made  known  to  Nldtola 


tbat  aw^la*  Md  a  bhkIms  on  tlda  pn^- 
crtj  befcKe  fbe  naortgace  to  aivdlant  was 
eancnted.  Oonaldezlng  an  flie  pn»of  In  tbe 
case,  tbe  mind  la  left  In  doubt  as  to  wbetber 
appeUanf a  mortgage  waa  genoina  «r  fraud- 
nlent;  and  we  do  not  fM  antborlaed  to  dls- 
toEb  tbe  actkw  of  Uw  lower  oovt  Wb»> 
tan  tbe  Jndgment  la  affirmed. 


FBUESD  ct  aL  T.  UKANS. 

(Conrt  of  Appeals  of  Keatncky.  Jan.  27,  1904.) 

VENDOR'S  UBK-^tlRKCLOSCSB-FARTttt  DB- 
rENDAMT. 

1.  Where  the  holder  of  an  onrecorded  deed  to 
real  estate^  sab  ject  to  a  remote  Tcndor's  lien,  is 
mat  made  a  party  defendant  to  the  pii>f«»dinii 
foredosinc  the  Uen.  ber  remedr  for  loss  sostaia- 
cd  Is  en  oie  warranties  she  holds,  and  not  an 
action  for        f  against  sncta  remote  Tender. 

Appeal  tram  Circuit  Conr^  Boyd  County. 

"Not  to  be  oflldaUy  reverted." 

Action  by  anma  L.  FMend  and  nuotb^ 
against  C  W.  Meana:  From  a  jndgment  for 
defendant,  plaintiffs  appeala.  Affirmed. 

D.  W.  Steel4  Jr..  for  nppellanta.  Tboa.  K. 
Brown,  for  appellee 

nARiTKR,  J.  Ttie  appdleev  C  W.  Means, 
sold  a  tract  ot  land  in  Aabland.  Boyd  coun- 
ty, Ky.,  to  a  corporation  known  as  tbe  "Aab- 
land Improrement  Company,"  reeerring  a 
lien  for  tbe  unpaid  porcbase  money,  amount- 
ing to  tbe  sum  of  $5,000.  Subaeqnently  the 
corporation  borrowed  a  anm  of  money  from 
S.  B.  Bnckner,  and,  to  aecure  payment  of 
tbe  debt;  executed  and  deliTered  to  blm  a 
mortgage  upon  tbe  land  In  question.  After- 
warda  it  sold  lot  No.  6.  In  block  800,  aiae 
601x142^  feet;  on  Fifteenth  street,  to  A.  C. 
Campb^  who  sold  it  to  appellant  Emma 
L.  Friend.  The  latter,  for  aome  reaatMi,  fail- 
ed to  put  ber  deed  to  recwd.  Tbe  Cattles- 
bu^  National  Bank  Instituted  an  action  In 
tbe  Boyd  circuit  court  against  tbe  Aabland 
Improvement  Company,  seeking  a  sale  of 
its  property  and  ^ects.  In  this  action  8.  B. 
Buekner.  on  bis  petition,  was  made  a  party 
defendant,  and  sought,  by  cross-petition,  to 
enforce  his  lien  against  the  pnqpoty  mort- 
gaged to  him.  which  Included  tbe  lot  involr- 
ed  in  tbis  action.  To  ttUa  cro8»iietition  ap- 
pellee, C.  W.  Means,  was  made  a  defendant, 
and  required  to  aet  up  his  lien  for  tbe  unpaid 
purchase  money  upon  tbe  lot  and  realty  cot- 
ered  thereby,  which  be  did.  Appellant  not 
having  placed  ber  deed  upon  record,  waa  not 
made  a  party  defendant  to  theae  proceed- 
ings. Afterwards  tbe  action  proceeded  to 
judgment,  wherein  appellee's  Tend<H'a  lien 
for  the  unpaid  part  of  tbe  purchase  money 
due  bim.  being  tbe  sum  of  $5,000,  was  en- 
forced, as  well  as  tbe  mortgage  lien  to  Buek- 
ner, and  a  Judgment  rendered,  decreeing  a 
sale  to  satisfy  the  debts  In  question.  In  tbe 
sale  so  bad,  appellant's  lot  was  sold  to 
Robert  Russell  for  tbe  sum  of  $160l  After- 
wards Robert  Russell  received  from  appel- 
lant tbe  sum  of  91GS.20;  tbat  belnc  tbe 
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amonnt  of  the  purchaie  money  paid  by  him, 
togethw  with  accnied  Interest  and  coati. 
In  order  to  make  this  payment,  appellant  re- 
ceived f8S  from  her  remote  vendor,  the  Ash- 
land Improvemfflit  Company;  the  balance 
Bhe  furnished  herself.  Havinjr  settled  with 
Rnssell,  and  In  this  way  qnleted  her  title 
to  her  lot,  she  Instltated  this  action  against 
appellee  substantially  alleging  the  foregoing 
facts,  and  claiming  that  she  bad  been  dam- 
aged In  the  sum  of  fl,060  (that  being  the 
amonnt  paid  by  her  to  Campbell  for  the  lot) 
by  reason  of  the  fact  that  he  had  wrongfully 
failed  to  make  her  a  party  defendant  to  the 
suit  In  which  he  enforced  bis  vendor's  lien, 
and  praying  judgment  for  the  sum  sued  for. 

There  Is  no  basts  in  law  for  such  an  ac- 
tion as  this.  On  the  agreed  facts,  appellant 
hag  lost  only  the  difference  between  ^168.20, 
the  amonnt  she  paid  Rnssell,  and  f86,  the 
amonnt  furnished  her  by  the  AAIand  Im- 
provement Company,  or  $88.20;  and  her  dam- 
age. In  any  event,  does  not  exceed  that 
amonnt.  Appellee  was  under  no  duty  to 
make  her  a  party  defendant  to  the  action 
in  which  he  set  np  his  vendor's  Hen,  even  If 
be  had  known  she  owned  an  Interest  In  the 
land.  No  legal  right  of  hers  could  be  prej- 
udiced In  an  action  to  which  she  was  not  a 
party  and  properly  before  the  court  That 
she  was  not  made  a  party  was  due  to  the 
fact  that  she  had  not  placed  her  deed  to 
record,  and  those  who  were  In  charge  of 
the  litigation  bad  no  knowledge  of  her  In- 
terest If  she  bad  been  made  a  party,  she 
could  not  have  fared  better  than  she  did,  as, 
under  the  agreed  facts,  she  had  no  defense, 
either  to  the  vendor's  Uen  of  appellee  or  the 
mortgage  Uen  of  B.  B.  Buckner.  Her  only 
remedy  for  the  loss  she  sustained  Is  npon 
the  warranties  she  holds  from  her  immediate 
and  remote  vendors. 

This  action  Is  both  unique  and  untenable; 
wherefore  the  Judgmrat,  peremptorily  in 
structing  the  Jury  to  find  in  favor  of  the  ap- 
pellee is  affirmed. 


KORTH  V.  ROGERS. 
(Court  of  Appeals  of  Kentucky.  Jan.  28, 19M.) 

VENDOR'S  LIBN— ESTOPPEL. 

1.  Where  me  who  held  a  vendor's  Uen  on 
land  was  present  at  a  ssle  of  It,  and  told  the 
porehaser  that  he  would  not  look  to  him  for 
payment,  and,  at  the  time  of  the  first  aud  sec- 
ond payment!  on  inch  purchase,  refused  to  ac- 
cept any  sum  from  the  pnrcliaser,  saying  he 
would  look  to  his  own  voidee  tor  psyment  of 
the  amount  dne  hfan,  he  cannot  enfmree  his  ven- 
dor's Uen  for  the  recovny  of  any  sum  greater 
than  Is  still  unpaid  on  the  last  sale. 

Appeal  txom  Circuit  Court,  FrankUn  Oonn- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Henry  Rogers  against  Joseph 
Nortb  and  others.  From  a  Judgment  sus- 
taining a  demurrer  to  the  answer  of  defend- 
ant North,  he  appeals.  Reversed. 


J.  A.  Tlolett;  for  appellant  In  JuUon.  for 
appellee. 

NT7NN,  J.  On  the  7th  day  of  October, 
1808,  the  appellee  sold  to  J.  H.  Bthlngton  a 
tract  of  land  for  the  price  of  9800.  Rthing- 
ton  paid  a  part  of  the  purchase  prioe,  and  ex- 
ecuted several  notes  for  the  Iwlance.  Two 
of  the  notes,  for  9178.83  each,  remain  unpaid, 
for  the  recovery  of  which  the  appellee 
broiq;ht  this  hction  against  J.  H.  Bthlngton, 
Oreen  McCarty,  and  appellant,  Joseph  Nwth; 
Bthlngton  having  sold  this  land  to  Green 
McCarty,  and  he  having  sold  and  conveyed 
it  to  appellant  The  appellee's  petition  was 
In  the  ordinary  form,  by  which  he  sought  to 
entorce  a  Uen  for  his  unpaid  purchase  money 
upon  tbe  land  of  appellant  Appellant  died 
his  answOT,  to  which  a  demorror  was  sus- 
tain ed.  Then  he  amended  his  answer,  and 
that  part  of  It  material  to  the  question  in- 
volved In  this  case  Is  as  follows:  "Defend- 
ant says  that  the  afomald  conveyance  was 
made  by  McCarty  to  him,  and  before  he  had 
*paid  McCarty  on  said  land,  and  before  the 
contract  of  purchase  had  been  completed,  the 
plaintiff,  Henry  Rogers,  ssld  to  this  defend- 
ant that  the  defendant  EXblngton  was  at  that 
time  sawing  him  (the  plalntlCt)  a  lai^  bill 
of  lumber,  Ihe  savrlng  of  which  would  about 
come  to  as  much  as  Bthlngton  was  owing 
him  on  that  land,  and  that  whatever  Bthlng- 
ton owed  blm  would  be  settled  by  him  In 
that  way,  and  defendant  should  buy  said 
land  from  this  McCarty,  and  pay  for  same, 
if  he  desired  to  do  so,  and  that  he  (the  plain- 
tiff) would  give  him  no  trouble,  and  would 
not  look  to  him  for  the  payment  of  the  un- 
paid purchase  money  on  said  land.  If  any, 
but  would  look  to  Bthlngton,  and  make  his 
payments  out  of  blm,  and  not  either  he  or 
McCarty.  Defendant  says  that  relying  up- 
on said  statements  of  the  plaintiff  that  he 
would  look  to  Bthlngton,  and  not  to  blm,  and 
tbat  the  plaintiff  would  give  him  no  trouble 
about  said  land,  he  bought  the  tract  of  land 
from  McOarty  In  the  presence  of  plaintiff, 
and  made  the  first  payment  thereon  to  Mc- 
Carty in  his  presence,  and  that  McCarty  then 
and  there  (rffered  to  pay  to  tbe  plaintiff,  and 
tendered  him  the  money  In  any  sum  the  de- 
fendant then  owed  him,  and  tbe  plaintiff 
refused  to  take  said  sum,  or  any  part  there- 
of, aud  said  again  that  he  looked  to  Bthlng- 
ton, and  not  to  either  of  these  defendants. 
Defendant  says  that  on  tbe  Ist  day  of  March, 
1902,  when  his  second  payment  was  dne  to 
the  defendant  McCarty,  be  went  with  the 
defendant  McCarty  to  the  plaintiff,  and  paid 
the  said  McCarty  the  second  payment  In  the 
presence  of  the  plaintiff,  and  the  said  Mc- 
Carty again  offered  to  pay  the  plaintiff  any 
sum  that  was  due  from  Bthlngton  to  blm  on 
said  tract  of  land  at  that  time,  and  tbe  plain- 
tiff refused  to  accept  said  money  or  any  part 
thereof.  Defendant  says  that  before  be  paid 
the  said  McCar^  the  last  payment  be  of* 
fered  to  pay  tbe  plaintiff  tbe  said  sum,  but 
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be  foiled  and  refnied  to  accept  sarne^  or  any 

part  thweof,  frf»n  him.  Defendant  aaya 
tbat  relying  upon  said  Btatauents  and  con- 
duct of  tbe  plaintiff  In  telUns  hlib  tbat  be 
would  not  bother  him  or  look  to  him  Ux  tbs 
money  or  the  said  McCarty,  and  he  refusing 
to  take  said  payments,  he  pnr<diaaed  said 
land,  and  paid  tho^for  the  nwn^  paid  there- 
on, and  all  that  is  due  the  defendant  Uc- 
Oarty,  and  all  vlth  the  ezcepthm  of  9360^ 
fiOO  of  which  is  now  dne^  and  remainder  will 
be  dne  on  the  ist  'day  <tf  March,  IDOS- 
did  not  know  that  Bthlngton  was  indebted 
to  said  Rogers.  Defendant  says  that  by  all 
of  which  Henry  Rogers  Is  estopped  to  as- 
sert any  lien  against  his  land  for  the  pay- 
ment of  the  debt  against  Ethington  and  Mc- 
carty, and  la  estopped  to  bare  said  land 
sold."  To  thla  amended  answer  the  Iowot 
court  sustained  a  demurrer. 

The  statemoits  In  this  amended  answer 
by  demurrer  are  admitted  to  be  true.  These 
allegations  being  true,  it  is  impossible  for 
US  to  see  how.  In  equity  and  good  conscience; 
the  appellee  Is  entitled  to  enforce  a  lien  on 
appellant's  land,  unless  it  be  by  subnotion 
to  the  rights  of  Ethington  and  McOarty. 
Under  this  pleading  be  is  certainly  estopped 
from  the  recovery  of  any  greater  sum  than 
$8S0,  and  then  only  for  such  interest  as 
Nortb  agreed  to  pay  McCarty. 

Wherefore  the  judgment  of  tbe  lower 
court  is  reversed,  and  the  <nuae  remanded  for 
further  proceedings  consistent  herewith. 


WEBB  et  aL.T.  WEBB  et  al. 

(Court  of  Appeals  of  Kentucky.  Jan.  20,  1901.) 

Lin  INSURANCK-MISTAKB  IM  POUCT— AC- 
TION rOR  RELIEF— LIHriATJONS. 

L  An  aivlicatioD  tor  life  insurance  named 
insured's  wife  as  the  beneSdar^.  The  policy 
made  her  the  beneficiar?,  if  llTing;  otherwise 
insured's  children.  She  died  before  insured, 
and  he  remarried,  and  at  his  death  left  children 
by  both  marriages.  Held,  in  an  action  between 
the  children  of  the  two  marriages,  more  than 
13  years  after  tbe  death  of  the  nrat  wife,  to 
determine  their  rights  to  the  proceeds  of  the 
policy,  that  the  children  of  the  first  wife  could 
not  hsTe  relief  on  the  ground  of  mistake;  an  ac- 
tion therefor  being  barred  by  Ky.  8t.  1003.  | 
i^lt^  In  10  years  after  the  making  of  tbe  con- 
tract, notwitiistanding  the  first  wife  was  under 
corerture  till  her  death,  and  her  children  attain- 
ed tiieir  majority  less  than  10  years  before  com- 
mencement  of  the  action;  and  section  252D  pro- 
vides that,  If  a  person  entitled  to  bring  an  ac- 
tion is,  at  the  time  the  cause  of  action  accrues, 
an  infant  or  married  woman,  the  statute  shall 
not  run  till  the  removal  of  the  disability,  as,  uu< 
der  section  654,  had  the  policy  been  made  pay- 
able to  tbe  first  wife  only,  her  children  would 
not  have  taken  under  the  policy,  hut  descend 
from  her;  and  her  interest  in  the  policy  was  a 
chose,  which  her  administrator  would  have  been 
entitled  to,  and  in  whom  wan  the  rinht  of  iir- 
tion  to  correct  the  mistake;  and  by  section  2()27 
he  la  deemed  to  have  qualified  not  more  than 
three  years  after  hsr  deatii. 

"Not  to  be  facially  reported." 

On  rehearing.  Denied. 

For  former  report,  see  64  8.  W.  839. 


O'RBAB,  J. .  The  attention  of  the  court 
has  been  called  to  an  error  In  the  original 
opinion  (84  8.  W.  839),  wh«»in  It  was  stated 
that  Mrs.  Irene  8.  Webb  lived  some  years 
after  the  policy  was  paid  op.  In  fact,  abe 
lived  only  about  alx  months  after  the  pif^cy 
was  issued.  The  error  is.  however,  an  im- 
material one  as  affecting  the  rights  of  tbe 
parties.  Tbe  court,  In  considering  this  case 
did  not  determine.  jmA  we  do  not  now  de- 
cide, whether  the  mlaUike  In  issuing  the 
policy  alleged  by  appellanta,  and  which  they 
sought  by  this  action  to  correct,  existed  or 
did  not  The  court  foimd  then,  and  Is  com- 
pelled to  adhere  to  the  conduslim,  that  the 
plea  of  limitation  must  prevail.  Id  the  orig- 
inal opinion  the  court  merely  (dted  sectlm 
2515  of  Kentucky  8tatnteB  of  1903  (which  Is 
a  part  of  article  3)  that  an  action  for  relief 
on  the  gtotmd  of  fraud  or  mistake  must  be 
brought  within  five  years  ftom  tbe  perpe- 
tration of  the  fraud  or  mistake,  or  within 
five  years  from  Its  discovery,  but  in  no  event 
later  than  ten  years.  Counsel  for  appellant, 
'in  their  petition  for  rehearing,  insist  that 
i  this  section  cannot  be  applied  to  this  case, 
I  because  of  section  2525.  Ky.  St  1803,  which 
i  reads:  "If  a  person  entitled  to  bring  any  of 
i  tbe  actions  mentitmed  In  the  third  article  of 
!  thla  chapter  •  *  *  was,  at  the  time  the 
I  cause  of  action  accrued,  an  infant,  married 
j  woman,  or  of  luCsound  mind,  the  action  may 
!  be  brought  within  the  like  number  of  years 
after  ttie  removal  of  snch  dlsabiUty  *  •  * 
tbat  is  allowed  to  persons  baving  no  sudi 
Impediment  to  bring  the  same  after  the  right 
accrued."  The  policy  stated  that  upon  the 
deatii  of  John  W.  Webb  the  amount  for 
which  hla  life  was  Insured  was  to  be  paid  to 
Irene  8.  Webb  t<x  her  sole  use.  If  living,  and, 
if  she  was  not  then  living,  to  the  children  of 
John  W.  Webb.  It  was  tbe  contention  of 
appellants  tiiat  the  contract  In  fact  was  that 
the  policy  was  to  be  payable  to  Irene  S. 
Webb  as  tbe  sole  benefldary,  and  that  the 
mistake  consisted  In  the  kiserdon  of  the 
clause  that,  In  tbe  event  she  was  not  living 
at  the  death  of  the  Insured,  this  sum  was  to 
be  paid  to  his  children.  It  Is  now  argued 
that,  Mrs.  Webb  being  under  disability  or 
coverture  during  tbe  whole  time  of  bgr  vi^t 
to  sue  to  correct  this  mistake,  the  statute  of 
limitation  did  not  run.  It  Is  also  aigued  that 
appellants,  her  chlldrm,  were  under  the  dls- 
I  ability  of  Infancy  at  the  same  time  and  at 
!  the  time  of  her  death,  and  that,  howevw 
their  right  might  be  derived,  whether  direct- 
ly as  beneficiaries  undo*  the  policy  or  as  tak- 
ing through  their  mother  under  the  statute, 
their  disability  protected  them  against  the 
I  running  of  the  statute  during  their  minority. 
They  did  not  discover  the  mistake  at  all  un- 
til Just  before  the  filing  of  this  suit,  which 
was  within  less  than  10  years  of  the  time  of 
their  coming  to  maturity.  It  Is  insisted  that 
under  section  654,  Ky.  St.,  which  Is  a  sab- 
Eta  ntlaJ  re-enactment  of  seeUons  30  and  81 
of  tbe  act  of  March  12, 1870  (1  Acts  1868-70. 


Digitized  by 


LOUISVILIjE    N.  &  OO.  v.  commonwb&i^h. 


1«7 


p.  71,  c.  046),  the  cUldroi  took  tiiider  the 
policy  u  benefldaiiea.  The  matwlal  parts 
ot  that  sectloa  are  as  followB:  "A  policy  of 
Inmirance  on  the  life  of  any  person  emtressed 
to  be  for  the  benefit  of  •  •  *  or.  made 
payable  to  any  married  woman  •  •  • 
shall  Innre  to  her  separate  use  and  benefit, 
and  that  of  her  children,  free  from  any  claim 
of  her  husband  or  others."  This  court  had 
occasion  to  construe  the  section  of  the  stat- 
ute last  quoted  as  affecting  the  rights  of  mar^ 
rled  women  as  the  sole  beneficiaries  of  life 
Insurance  policies,  and  as  to  what  right  the 
children  had  in  the  policies.  The  question 
arose  In  the  case  of  Wlrgman  t.  MUlw,  98 
Ky.  620,  33  S.  W.  937.  The  point  undOT  con* 
&ideratlon  was  disposed  of  as  follows: 
statute  is  not  construed  as  giving  any  new 
right  to  either  the  wife  or  children,  but  as 
protecting  the  rights  given  them  by  the  con- 
tract at  Insurance  from  subjection  to  the 
debts  of  the  husband  or  father,  or  any  other 
person.  It  follows,  therefore,  that  the  rl^ts 
of  the  childreu  nnder  this  contract  are  ex- 
actly what  they  would-  have  been  had  the 
statute  not  been  quoted;  that  Is,  they  have 
□0  Interest  whatever,  for  neither  the  contract 
of  Insurance  nor  the  charter,  so  far  as  this 
record  shows,  gives  them  any  Interest  The 
contract  gives  the  wife  the  right  to  the  pro- 
ceeds of  the  policy,  conditlooal  upon  her  sur- 
vival of  her  husband.  The  children  of  the 
wife  bad  no  more  Interest  In  the  proceeds 
than  they  had  In  any  other  personal  proper- 
ty of  hers."  From  this  It  would  seem  that 
the  court  was  of  opinion  tliat  the  only  effect 
of  the  language  was  to  create  a  separate  es- 
tate In  the  beneficiaries'  interest  In  the  pol- 
icy. If  the  strictest  construction  of  this 
opinion  be  applied.  It  would  follow  that  the 
children  never  had  an  interest  under  the  pol- 
icy in  any  event,  for,  under  the  statute  then 
In  force  ^section  11,  art.  36,  c.  81,  Gen.  St 
Ky.).  a  husband  taiherited  the  whole  of  the 
surplus  of  the  deceased  wife's  personal  es- 
tate, Inclndlng  her  separate  persoual  estate, 
unless  he  was  expressly  prohibited  by  the 
Instrument  creating  It.  Brown  v.  Alden,  14 
B.  Hon.  141.  John  Webb  would  therefore 
have  been  the  heir  at  law  of  his  wife,  and  as 
such  have  Inherited  her  interest  In  that  pol- 
icy. But  If  Ae  other  construction  be  allow- 
ed, that  the  language  of  the  section  not  only 
<a«ated  a  separate  estate,  but  was  also  a 
statute  of  descent  controlling  the  ultimate 
Inheritance  of  the  married  woman's  interest 
In  the  life  insurance  policy,  then  her  interest 
In  the  policy  is  a  chose,  which  h^  adminis- 
trator would  have  been  entitled  to,  and  In 
whom  was  the  right  of  action  to  correct  the 
mistake. 

If  It  be  said  that  no  administrator  was  ap- 
pointed for  Mrs.  Webb,  and  theref<»:e  there 
was  no  person  who  might  have  maintained 
this  action,  a  sufficient  response  Is  found  In 
section  2627,  Ky.  St  1903,  which  provides 
that  If  a  person  diss  before  the  time  at 


which  the  right  to  bring  .any  action  men- 
tioned in  the  third  article  of  the  chapt«  on 
llmitution:  would  have  accrued  to  him  If  be 
had  continued  alive,  and  there  Is  an  Interval 
of  more  than  three  years  between  his  death 
and  the  qualification  of  his  personal  repre- 
sentative, such  representative,  for  the  pur- 
pose of  that  chapter,  shall  be  deemed  to 
have  qualified  on  the  last  day  of  such  period 
of  three  years.  Applying  this  section.  It  has 
been  more  than  18  years  since  the  death  of 
Mra.  Webb,  and  therefwe  the  action  la 
barred. 

The  petltkm  for  rehearing-  must  be  ovw- 
ruled. 


LOUISVILLE  &  N.  B.  CO.  t.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.  Jan.  15, 1904.) 

RAIIJtOADS-RACB  DISCRIMINATION— INDICT- 
H&KT-8EPARATB  COACH  LAW— 
CONSTnUCTION. 

1.  An  Indictment  under- Ky.  St  1899,  S  796. 
making  it  a  penal  offense  for  a  railroad  to  dis- 
criminate between  the  white  and  colored  races 
m  (umisbing  separate  cars  therefor,  alleging 
that  a  colored  passenger  was  compelled  to  trav- 
el and  ronalD  in  a  baggage  car,  which  tiad  no 
fire,  seats;  or  other  accommodations  like  those 
of  the  car  or  partition  set  apart  for  the  white 
passengers,  but  not  alleging  that  the  baggage 
car  was  set  apart  for  the  use  of  colored  pas- 
sengers, IB  demurrable. 

2.  Under  the  separate  coach  law  (Ky.  St. 
1890,  H  705-801),  a  raibnad  company  Is  not  re- 
quired, to  carry  a  separate  eoach  or  nave  sepa- 
rate compartments  for  white  and  colored  pas- 
eengers  with  a  freight  train  carrying  a  comU- 
natlon  car  used  as  a  caboose. 

Appeal  from  Circuit  Oonrt,  Hopkins  Goon- 

tj. 

"To  be  officially  reported." 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  fined  9600  for  violation  of  the 
separate  coach  law,  and  appeals.  Reversed. 

O.  J.  Waddill,  B.  W.  Hhies,  and  B.  D. 
Warfield,  for  appellant  John  L.  Qrayot 
and  N.  B.  Hays,  for  the  Commonwealth. 

PAYNTER,  J.  The  trial  under  the  In- 
dictment resulted  In  the  Imposition  of  a  fine 
of  $500.  The  Indictment  reads  as  follows: 
"The  grand  jurors  of  the  county  of  Hopkins, 
in  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  Louis- 
ville ft  Nashville  Baikoad  Company  of  the 
offense  of  making  a  difference  and  discrim- 
ination In  the  quality,  convenience,  and  ac- 
commodation in  the  cars,  coaches,  and  parti- 
tions set  apart  for  white  and  colored  pas- 
sengers, committed  in  manner  and  form  as 
follows,  to  wit:  The  said  Louisville  St  Nash- 
ville Ballroad  Company,  In  the  said  county 
of  Hopkins,  on  the    day  of  Septem- 

ber, 1902,  and  before  the  finding  of  this  in- 
dictment did  make  a  difference  and  discrim- 
ination in  the  quality,  convenience,  and 
accommodations  in  a  car,  coach,  and  parti- 
tion set  apart  for  white  and  colored  pas- 
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sengera,  In  tbl8>  that  a  colored  paasenger 
was  forced  and  comp^ed  to  IraTel  and  r»* 
main  In  the  baggage  car  ox  partition  trom 
Madlsonvllle,  Ky.,  to  Providence,  Ky^  wblcb 
had  DO  fire,  seats,  or  otber  accommodations 
like  those  of  the  car  or  partition  set  apart 
for  the  white  passengers."  The  court  h^ 
the  Indictment  good  on  demurrer. 

The  first  question  for  review  Is  the  action 
of  the  court  on  the  question  raised  by  de* 
mnrrer,  to  determine  which  requires  a  brief 
review  of  the  separate  coach  law.  By  sec- 
tion 79!^  Ky.  Bt  189^  railroad  companies 
are  required  to  furnish  separate  coaches  for 
white  and  colored  passengers;  and  It  is  pro- 
vided therein  that  each  compartment  divid- 
ed by  a  substantial  wooden  partition,  with  a 
door  therein,  shall  be  deemed  a  separate 
coach.  By  section  796,  Ky.  St  1S99.  It  Is 
provided  that  railroad  companies  shall  make 
no  dlscrlmtuatlon  In  the  quality,  convenience, 
or  accommodations  In  the  cars  or  coaches  or 
partitions  set  a{>art  for  white  and  colored 
passengers.  Section  799,  Ky.  St.  1899,  re- 
quires conductors  to  assign  a  white  or  col- 
ored passenger  to  lils  or  her  respective  car 
or  coach  or  compartment.  For  a  failure  of 
such  duty,  section  800,  Ky.  St  1899,  Im- 
poses a  penalty  upon  the  conductor.  Section 
801,  Ky.  St.  1889,  excepts  from  the  opera- 
tion of  the  separate  coach  law  **fhe  trans- 
portation of  passengers  In  any  caboose  car 
attached  to  a  freight  train."  The  railroad 
company  In  finable  for  the  failure  to  provide 
separate  coaches  or  compartments  for  white 
and  colored  passengers.  The  failure  to  do 
so  is  In  violation  of  section  795,  Ky.  St.  1899. 
If  It  provides  the  separate  coaches  or  com- 
partments, and  la  guilty  of  discrimination  In 
quality,  convenience,  or  accommodations  In 
the  cars  thus  provided,  It  Is  guilty  under 
section  796.  The  Indictment  In  this  case  Is 
not  under  section  796,  Ky.  St  1899,  for  the 
failure  to  provide  separate  coaches  or  com- 
partments for  white  and  colored  passengers, 
but  is  under  section  796  for  discrimination. 
A  case  of  discrimination  arisM  when  the 
railroad  company  has  provided  the  separate 
coaches  or  compartments  for  white  and  col- 
ored passengers,  respectively,  for,  If  no  sep- 
arate coaches  are  provided,  the  offense  Is 
not  for  discrimination,  but  for  the  failure  to 
provide  separate  coaches  or  compartments. 
The  Indictment  does  not  charge  that  there 
was  no  separate  coach  or  compartment  pro- 
vided for  colored  passengers,  but  that  there 
was  a  difference  and  discrimination  In  the 
quality,  convenience,  and  accommodatlonB  In 
the  cars  set  apart  for  white  and  colored  pas- 
sengers. The  discrimination  alleged  In  the 
language  of  the  Indictment  Is  '^at  a  col- 
ored passenger  was  forced  and  compelled  to 
travel  and  remain  In  the  baggage  car  from 
Madlsonvllle,  Ky.,  to  Providence,  Ky.,  which 
had  no  fire,  seats,  or  other  accommodations 


like  those  of  the  car  or  partition  set  apart 
fdr  the  white  passengers."  It  Is  not  char- 
ged that  the  baggage  car  was  set  apart  for 
the  use  of  colored  passengers,  but  that  a 
colored  passenger  was  forced  and  compelled 
to  travel  ther^.  If  the  conductor  wrong- 
fully compelled  the  colored  passeng^  to 
ride  In  the  baggage  car,  the  conductor,  and 
not  the  railway  company,  violated  the  stat- 
ute. Louisville  &  NashvUle  R.  Ck>.  v.  Com- 
monwealth. 99  Ky.  66S,  S7  S.  W.  79.  The 
averment  that  the  colored  paraenger  was 
forced  to  ride  In  the  baggage  car  Is  not 
equivalent  to  a  charge  that  the  railroad  com- 
pany failed  to  provide  a  car  or  compartment 
for  colored  passengers  like  that  provided  for 
white  passengers.  While  the  indictment 
charges  discrimination  in  general  terms,  yet 
when  the  acts  constituting  the  offense  are 
described,  they  do  not  show  a  discrimination 
in  providing  a  car  or  compartment  for  col- 
ored passengers.  The  demurrer  should  have 
been  sustained  to  the  indictment 

The  evidence  shows  that  the  train  In  ques- 
tion was  scheduled  to  run  as  a  passenger 
train  between  Providence  and  Barlington, 
except  Sundays.  When  so  run.  It  consisted 
of  two  coaches,  one  of  which  was  a  combina- 
tion baggage  and  passenger  car,  divided  by 
a  partition  Into  two  compartments,  one  of 
which  was  used  for  baggage,  maU,  and  ex- 
press, and  the  other  compartment  for  col- 
ored passengers.  The  train  was  not  sched- 
uled to  run  on  Sundays,  but  on  tliat  day  was 
run  as  a  coal  train.  It  had  no  caboose,  but 
used  the  combination  car  described  as  a 
caboose.  It  was  so  run  on  the  day  the  col- 
ored passenger  was  put  In  the  baggage  com- 
partment It  vras  a  freight  train.  Under 
section  801,  althoi^h  it  carried  a  caboose  for 
employes  and  passengers,  the  railroad  com- 
pany was  under  no  duty  to  provide  separate 
coaches  for  white  and  colored  passengers. 
The  law  does  not  prescribe  how  a  "caboose 
car"  shall  be  constructed.  It  may  be  con- 
structed vrith  or  vrlthout  compartments.  It 
may  have  one  or  more  compartments.  A 
caboose  car  is  a  car  attached  to  the  rear  of  a 
freight  train  fitted  up  for  the  accommodation 
of  the  conductor,  brakemen,  and  chance  pas- 
sengers. The  combination  car  In  this  case 
was  used  for  the  brakemen  and  chance  pas- 
sengers. The  Legislature  evidently  Intended 
to  relieve  railroad  companies  from  furnish- 
ing separate  coaches  where  a  freight  train 
is  operated,  although  it  carries  passengers 
In  the  caboose  car.  We  are  of  the  opinion 
that  the  company  was  under  no  obligation 
to  carry  a  separate  coach  or  have  separate 
compartments  for  white  and  colored  passen- 
gers In  the  train  in  qu^tion,  for  it  was  a 
freight  train  carrying  a  combination  ear  nsed 
as  a  caboose. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 
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CITY  OF  BABDSTOWN  t.  NZI^N 
COUNTY. 

tOamt  ot  Appeali  of  Eentnckr.  Jan.  30^  19M.) 

BOARD  OF  BEALTH-UABIUTT  FOB  BXPHNBBS 

-CONTRACTS— RECORDS. 

1.  Under  Ey.  St.  1903.  H2M7-a072.  proTld- 
Ins  for  a  Bute  Board  ot  Bealth,  reqn&ed  to 
appolBt  conntT  bosrda  ot  haaltb,  ^mdtk  shall 
qnarantine  persona  vith  contagions  diseases,  the 

comity  is  liable  for  expenses  of  qnaraotloing  by 
the  connty  board,  though  a  town  coaocil  focurs 
the  expenses  at  the  direction  of  the  connty 
board. 

2.  A  county  board  of  health  may  Und  the 

county  for  and  serrices  fnrnldied  the 

eono^  at  the  iDstance  of  the  board,  witfaoat 
makios  a  record  of  its  contract;  there  being  no 
Btatste  to  the  contrary. 

Appeal  from  Circuit  Conrt,  Nelson  Cotin^. 

"Not  to  be  officially  reported," 

Action  by  the  city  of  Bardstown  against 
Nelson  county.  Judgment  for  defendant 
Plaintiff  appeals.  Berersed. 

Jno.  A.  Fulton.  Geo.  S.  Fulton,  and  H.  C 
dierry.  for  appellant  Nat  W.  Halatead  and 
F.  XL  Dangherty,  for  appellee. 

0'R£AB,  J.  Bardstown,  in  Nelson  coun- 
ty, is  a  city  of  the  fifth  class,  with  less  than 
2,500  popnlatloa,  and  therefore  Is  not  requir- 
ed to  have  a  separate  health  board.  Section 
2QS9,  Ey.  St  1803.  The  State  Board  of 
Health  regularly  appointed  three  persons  as 
the  local  health  board  of  Nelson  county.  A 
case  of  smallpox  dereloped  In  Bardstown. 
The  person  was  poor,  and  probably  a  tramp. 
The  local  board  of  health  called  upon  the 
town  cotmcU  to  take  steps  to  Isolate  and 
quarantine  the  case.  A  faouee  was  provided, 
and  guards,  medicine,  food,  and  clothing 
were  furnished  by  tiie  town,  to  the  amount 
of  something  over  $200.  The  fiscal  court  of 
N%lson  county  was  not  notified  of  the  case, 
nor  of  the  Incurring  of  the  expense.  After- 
ward Bardstown  presented  a  bill  of  expenses 
Incurred  as  above  stated,  and  asked  the 
fiscal  conrt  to  pay  It,  which  was  refused. 
Nor  would  the  court  allow  any  part  of  It. 
The  rejection  of  the  claim  does  not  appear 
to  have  been  because  It  was  unreasonabie  or 
improvident  In  Its  charges,  bnt  because  the 
court  deemed  the  city,  and  not  the  county, 
to  be  liable  therefor.  The  dty  tnougbt  this 
suit  to  collect  Its  bUL 

The  county  urges  that  there  is  no  statute 
making  the  county  liable  for  such  expenses; 
therefore  that  It  Is  not  liable.  The  statutes 
(sectionB  ^7-2072,  Ey.  St.  1903)  provide  a 
State  Board  of  Health,  with  large  and  Im- 
portant duties  and  powers  conferred  upon  It 
Its  members,  excepting  the  secretary,  are  ap- 
pointed by  the  Governor,  and  upon  the  ad- 
vice and  with  the  consent  of  the  Senate. 
They,  besides  personal  duties  devolved,  are 
required  to  appoint  local  or  county  boards 
of  health  In  each  county  to  assist  In  the  ex- 
ecution of  such  sanitary  and  precautionary 
measures  against  epijlemics  and  contagious 
diseues  u  the  State  Board  may  promulgate 


or  the  connty  boards  deem  necessary.  The 
powers  confored  upon  these  boards  by  the 
statute  are  extraordinary,  and  Justified,  In 
so  far  as  they  will  be  stistalned,  only  by  the 
.extreme  exigencies  calling  for  their  existence. 
Among  the  duties  of  these  boards  is  to  re- 
quire sanitary  cleansing  and  disinfection  of 
Hie  premises;  the  isolation  and  quarantine 
of  persons  afflicted  with  certain  highly  con- 
tagions diseases,  such  as  smallpox.  The 
State  Board  Is  composed  of  doctors  of  medi- 
cine, supposedly  qualified  to  deal  intelligent- 
ly with  that  particular  situation.  It  is  true, 
there  Is  no  express  provision  of  the  statute 
fbr  paying  any  of  the  expenses  necessarily 
incurred  by  these  county  boards,  except  for 
the  services  of  the  members.  It  can  scarcely 
be  supposed  that  the  Legislature  has  done  a 
thing  so  idle  as  to  provide  such  an  elaborate 
system  for  dealing  with  Infectious  diseases 
which  threaten  the  health  of  the  public, 
without  intending  that  the  expenses  neces- 
sarily Incurred  by  the  boards  should  be  paid 
for.  It  was  compet^t  for  the  Legislature, 
In  the  exercise  of  the  police  power  of  the 
state,  to  provide  for  the  detention  of  persons 
Infected  with  contagious  diseases,  and  for 
their  treatment  at  the  public  expense.  If 
the  Legtslature  had  required  the  several 
counties  or  cities  to  do  it  as  they  are  with 
reference  to  their  paupera,  It  would  not  be 
questioned  that  the  counties  and  cities  wonld 
be  liable  for  the  expenses. 

The  State  Board  of  Health  are  state  offi- 
cers, with  fixed  terms.  Jurisdiction,  and  du- 
ties. The  state  pays  them,  and  provides  for 
their  expenses.  The  county  boaids  of  health 
are  county  officials,  having  duties  to  perform 
toward  the  public  within  their  counties. 
Their  compensation  is  required  to  be  fixed 
and  paid  through  the  fiscal  courts  of  the 
counties.  It  was  competent  for  the  Legis- 
lature to  create  these  governmental  agencies, 
and  to  Impose  upon  them  the  discharge  of 
certain  duties  to  the  stato  and  counties.  If 
the  L^lslature  see  proper  to  have  the  police 
laws  of  the  state  looking  to  the  preservation 
of  the  health  of  the  public  executed  by  a 
body  of  officials  selected  and  chosen  with 
reference  alone  to  their  fitness  for  that  dell* 
cate  and  important  task,  Instead  of  imposing 
it  on  the  flscai  courts  or  town  councils,  It  Is 
clearly  within  their  power  to  do  so.  But 
when  they  do  so,  the  county  board  become 
an  auxiliary  department  of  the  county  gov- 
ernment The  express  authority  with  which 
they  are  clothed  by  statute  carries  with  It 
every  Implied  authority  necessary  to  execute 
it  As  they  could  not  execute  the  statute  for 
the  benefit  of  the  county  without  incurring  a 
liability  to  pay  It  and  as  no  other  means 
are  provided,  It  follows  that  the  liability 
must  be  paid  by  the  county  as  Its  other  obli- 
gations are— by  money  derived  from  county 
taxes  levied  by  the  fiscal  court  the  only  tri- 
bunal authorized  by  statute  for  levying  coun- 
ty taxes.  The  Judgment  and  action  of  the 
county  board  of  health  concerning  mattem 
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viadn  tMx  JuilscUctlon  ought  to  be  and  are 
u  coacliiBlTel7  blndloK  upon  the  coon^  as 
•irould  be  the  Jnclginent  and  action  oC  the 
flBcal  court  In  making  allowancee  for  pan- 
pers.  A  corrupt  abuse  of  .their  power  would 
be  and  ought  to  be  puni^ied  as  other  offi- 
cial craroptlon  la. 

Probably  it  would  have  been  better  If  the 
county  board  of  health  bad  called  on  the 
fiscal  court  in  the  first  Instance  for  the  nec- 
essary aid  In  executing  the  quarantine,  and 
support  of  the  subject  It  was  doubtless  an 
honest  emr  of  the  board,  as  to  which  mu- 
nicipality would  ultimately  have  the  blU  to 
pay,  that  led  to  their  calling  on  the  town 
council  instead  of  the  fiscal  court  But  that 
error  does  not  change  the  liability  of  the  one 
l^ally  bonnd  for  It  It  merely  subjected  the 
town  to  the  chance  of  losing  part  of  the  bill, 
If  any  of  It  should  be  unreasonable  In  its 
charges. 

The  county  board  at  health  seems  not  to 
have  kept  a  record  ot  its  proceedlngg  at  that 
time.  It  Is  urged  with  much  earnestness 
and  force  that  a  body  exercising  the  power 
and  duty  of  tocurring  almost  unlimited  debt 
against  the  municipality  for  whom  they  were 
acting  must  make  and  keep  a  record  of  It, 
not  only  for  the  protection  of  the  people  who 
must  pay  it,  but  as  a  basis  of  Impeachment 
if  they  act  Improvldeatly  or  dishonestly.  It 
is  pointed  out  that  no  county  or  city,  or  even 
school  district  can  become  indebted  by  con- 
tract or  act  at  all,  save  as  It  speaks  through 
ito  records,  and  that  Impliedly  this  govern- 
mental agency,  if  it  would  bind  tlie  public 
for  whom  it  acts,  must  likewise  act  by  rec- 
ord. We  would  be  glad  if  we  could  hold 
that  such  was  the  law.  But  we  find  that  in 
all  the  instances  enumerated  where  the  mu- 
nicipality Is  bound  only  when  its  records 
bind.  It  is  because  of  an  express  statute  to 
tliat  eflFect  It  Is  a  singular  oversight  in 
legislation  that  a  similar  safeguard,  found 
wise  and  proper  in  the  instance  of  every  otii- 
er  body  that  omtracts  debts  on  behalf  of  the 
public  it  serreSt  shonld  bare  been  omitted. 
But  It  has  not  been  required,  and  we  can- 
not hold  that  those  furnishing  the  eervieee 
and  goods  for  the  county  at  the  proper  In- 
stance ct  the  county  board  health  should 
lose  th^  claim  because  Uiose  officials  have 
not  done  what  th^  were  not  required  to  do. 

The  rulings  of  the  trial  court  were  in  ac- 
cord with  the  views  herein  expressed,  ex< 
cc^  that  it  left  the  question  to  the  Jury  to 
find  whether  the  local  board  of  health  "had 
met  and  organized  as  such."  On  the  trial, 
appellant  offered  to  prove  the  affirmative  of 
that  fact  by  parol  evidence;  appellee  object- 
tog,  insisting  that  it  could  be  shown  by  the 
record  of  the  local  board  only.  The  objec- 
tion was  sustained.  The  action  of  the  coun- 
ty board  of  health  in  quarantining  the  sub- 
ject and  asUng  the  council  to  defray  the  ex- 
penses, was  also  sought  to  be  proved  by 
parol,  and  rejected  by  the  court  All  the  ev- 
idence was  in  favor  of  a  verdict  for  appellant 


but  the  verdict  was  tor  anwllesb  A  new 
trial  should  have  been  awarded. 

Judgment  reversed,  and  cause  remanded 
tor  proceedings  not  inconsistent  herewith. 


OLEASON  V.  EBNTCOKT  TITLB  CO.  et  al. 

(CoDrt  of  Appeals  of  Kentackr-  Jan.  27,  18M.) 

U0RTaAOfi3-F0RBGL0SURB-fiAX>B  IN  BULK- 
INADBQVAGT  07  PRIGS-TACATION. 

1.  Defttidant  who  was  the  owner  of  a  lot  tn 

which  he  bad  erected  three  cottages,  worth 
from  $4,500  to  $5,000,  mortgaged  the  same  to 
'  secure  sn  indebtedness  of  11,235.  After  default 
I  of  payment  proceedings  were  farougfat  to  f«e- 
I  close  the  mortg^;  aud  defendant  dther  1^ 
'  reason  of  his  IgiiorsDce,  or  by  s  misunderstand- 
ing between  bim  and  his  agent,  took  no  part  In 
-  the  proceedings  until  after  the  proper^  had 
been  Bold  in  bulk  for  $2,167,  after  being  ap- 
praised at  $3,250,  when  defendaut  objected  to 
'  confirmation  of  the  sale.    Held,  that  since  the 
property  might  easily  have  been  sold  to  better 
advantage  in  parcels,  and  the  price  was  grossly 
inadequate,  the  sale  should  be  set  aside. 

j     Appeal  from  Circuit  Court,  Jefferson  Coun- 
I  ty.  Chancery  Division,  No.  2. 
"Not  to  be  officially  reported." 
Suit  by  the  Kentucky  Title  Company  and 
others  for  the  foreclosure  of  a  mortgage  on 
certain  real  estate.   Trom  a  judgment  con- 
!  firming  the  sale  thereof,  Stephen  A.  Oleason 
j  appeals.  Reversed. 


I  B.  F.  Washer,  for  appellant 
I  Louis,  for  appellees. 


Ed.  U. 


BABKEB,  J.  The  appelhint  St^hen  A. 
Oleason,  owned  a  lot  on  Smysor  avenue,  in 
LoulsvlUe,  Ky..  being  137  feet  front  by  140 
feet  de^  upon  whldi  he  had  erected  five  cot- 
tages, and  which  is  shown  to  be  worth  from 
$4,500  to  $5,000.  To  secure  an  todebtedneas 
of  $1,236,  this  proper^  was  mortgaged  to  the 
Eentn^  Title  Ocanpany.  Appellant  having 
made  default  in  payment  the  company  to- 
stltuted  this  action  to  enforce  Its  Hen.  Al- 
though properly  served  with  process,  appel- 
lant for  some  reason  took  no  notice  of  the 
action  until  after  judgment  and  sale.  The 
pn^iaty  was  purchased  by  appellee  Solomon 
Bloom  for  the  sum  of  $2,167.  Prior  to  the 
sale  It  was  appraised  at  $3,250.  Appellant 
filed  exceptions  to  the  sale,  first  because  of 
the  inadequacy  of  the  price;  second,  because 
the  judgment  was  ordered  to  be  executed 
immediately,  without  any  reason  therefor; 
third,  the  property  was  sold  as  a  whole,  when 
it  was  susceptible  to  division  without  Impair- 
ing its  value.  These  exceptions  were  over- 
ruled by  the  court  and  the  motion  of  the 
purchaser  to  confirm  the  sale  to  him  was  sus- 
tained, from  which  orders  this  appeal  is 
prosecuted. 

The  record  shows  appellant  to  be  a  hard- 
working, ignorant  man,  wholly  unused  to  the 
methods  of  legal  procedure,  never  before  hav- 
ing been  engaged  to  litigation.  He  seems  to 
have  taken  no  notice  of  the  action  against 
him,  and  allowed  the  proceeding  to  go  <hi 
without  any  supervision  or  attention  on  bis 
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part  <v  without  employing  counsel  bo  to  do. 
It  appears  that  the  first  time  he  looked  Into 
the  matter  was  after  the  sale  had  tB.kea 
place.  He  did  not  know,  as  a  matter  ot 
fact,  that  the  sale  was  ordered,  and  did  not 
attend  to  protect  his  interests.  There  seems 
to  hare  been  some  misunderstanding  be- 
tween him  and  tils  agent  on  this  subject;  he 
evidently  ttilDklng  ttiat  hl»  agent  would  at- 
tend to  the  matter,  as  be  did  to  the  coUec- 
tlon  of  his  rents  and  the  repair  of  bis  houses. 
The  price  realized  at  the  sale  was  grossly  In- 
adequate to  the  real  value  of  the  property, 
andt  while  we  adhere  to  the  rule  so  ofteo  an- 
noimced,  tliat  Judicial  sales  will  not  be  set 
aside  for  mere  Inadequacy  of  price,  yet  we 
think  the  surrounding  circumstances  In  this 
case  afforded  ample  ground  for  the  interposi- 
tion of  the  chancellor;  it  having  always  been 
the  rale  that,  while  Inadequacy  of  price  alone 
la  not  sufficient  ground  to  set  aside  a  sale, 
If  there  be  other  elements  of  substantial 
hardship  or  Irregularity  the  court  will  seize 
upon  them  in  order  to  prevent  spoliation. 
That  the  property  In  question  was  suscepti- 
ble of  division  needed  no  evidence.  It  was 
137  feet  front  by  140  feet  deep,  and  had  five 
separate  cottages,  each  with  a  lot  of  27  feet 
front.  To  sell  this  property  as  a  whole  mani- 
festly worked  a  great  Injustice  upon  appel- 
lant. Purcbasers  who  Iiave  large  sums  to 
Invest  in  real  property,  as  a  rale,  do  not  buy 
cottages,  whereas  purchasers  who  desire  cot- 
tage pr(%>erty  are  not  generally  able  to  buy 
five  at  a  time.  Thus  the  very  persons  who 
wonld  have  been  most  apt  to  invest  in  the 
property  in  question,  had  it  been  sold  In  sepa- 
rate lots,  were  by  the  cfmdltiODB  of  the  sale 
excluded  as  bidders. 

This  case  seems  to  come  within  the  pale  of 
the  principle  announced  In  Van  Meter  v.  Van 
Meter's  Assignee,  80  Ky.  448^  11  8.  W.  80, 
289,  and,  for  the  reasons  stated  in  that  case, 
the  Judgment  in  this  Is  revwaed  for  pro- 
ceedings conalateDt  herewith. 


SPARKS  T.  DBPOBIT  BANK  OP  PARIS 
et  al. 

(Court  of  Appeals  of  Kentucky.  Jan.  20,  1904.) 

CHATTEL  H0RTOAOB&-OP  PART  OF  A  LOT  OF 
CATTLE. 

1,  A  mortgage  of  88  head  of  cattle  on  a  certain 
fnrm  is  xoou  to  that  number  against  a  parcbaser 
from  the  mortgagor,  though  there  are  more  cat- 
tle of  the  same  description  on  the  plac^  and 
ibis  is  not  disclosed  by  the  mortgage. 

HobsoD,  3^  dissenting. 

"To  be  officially  reported." 

On  rehearing.  Modified. 

For  former  opinion,  see  74  S.  W.  18S. 

(VRBAR,  J.  A  re-ezamlnatlon  of  the  rec- 
ord  discloses  that  there  were  in  fact  44  head 
of  cattle  of  the  description  contained  In  the 
mortgage  In  tfala  case— L  e.  "yearling  cattle 
an  the  form  of  Leonard  Drane,  now  occupied 
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by  said  Dundon,  near  Lair  station,  Harrison 
county,  Kentucky"— whereas  the  mortgage 
embraced  only  86  of  the  number.  The  mort- 
gage does  not  disclose  that  there  were  any 
other  cattle  of  that  description  on  that  farm. 
This  altered  state  of  facta  presents  in  part 
a  different  question  from  that  decided,  al- 
though the  prlnclplM  announced  in  the  orig- 
inal <vlnlon  (74  &  W.  183)  are  adhered  to. 
and  are  deemed  by  the  court  to  be  pertinent 
In  the  ccmaideration  of  the  question  now  pre- 
sented. 

The  first  qnestlon  for  decision  la  whether 
the  description  in  the  mortgage  Is  in  itself 
sufllciait  to  constitute  a  valid  mortgage.  For 
the  reasons  heretofore  stated  in  the  tqrinlon 
by  Judge  Settle,  we  hold  that  it  la. 

The  next  Is,  granted  that  the  description  la 
sufficient,  will  the  mortgage  be  valid  if  It 
undertakes  by  snch  description  to  mortgage 
an  unseparated  and  unidentified  number  of  a 
greater  number  of  articles?  If  a  mortgage 
is  given  to  cover  only  part  of  a  lot  or  mass 
of  chattels  of  the  same  kind  and  description, 
it  cannot  be  material,  as  affecting  the  validity 
of  the  mortgage,  whether  the  fact  tliat  It 
discloses  only  a  part  of  the  lot  Is  embraced, 
or  whether  that  fact  Is  shown  otherwise,  for 
it  is  the  fact  that  affects  the  mortgage,  and 
not  the  statement  of  it.  The  authorities  are 
not  nnlform  as  to  whether  snch  mortgage  Is 
void.  As  between  the  parties  to  it,  It  is 
generally  held  to  be  valid.  Call  v.  Gray,  37 
N.  H.  428,  76  Am.  Dec.  141;  Williamson  v. 
Steele,  8  Lea,  527,  31  Am.  Rep.  862;  Stephens 
T.  Tucker,  14  N.  J.  Law,  800.  In  some  cases 
it  has  been  held  valid  even  as  against  pnr- 
chasera  or  creditors  when  the  parties  to  such 
mortgage,  conceded  to  be  invalid,  bRYe  des- 
ignated the  property  to  be  included  by  setting 
it  apart,  or  separating  It  from  the  general 
bulk,  or  by  the  mortgagee'a  taking  posses- 
sion of  a  part  which  the  parties  thereby 
show  an  intention  to,  designate  as  the  part 
embraced  by  the  mortgage.  Parsons  Sav- 
ings Bank  t.  Sargent,  20  Kan.  576;  Jno.  S. 
Brlttatn  Dry  Gtoods  C!o.  v.  Blancbard,  80  Kan. 
263,  56  Pac.  474;  Pruett  v.  Warren,  87  Mo. 
App.  566;  Inter-State  Galloway  Cattle  Ca  v. 
McLain,  42  Kan.  680,  22  Pac.  728.  A  num- 
ber of  cases  hold  mortgages  such  as  this  to 
be  void;  others  that  they  are  valid.  We  are 
Inclined  to  take  the  latter  view.  The  rea- 
soning supporting  It  may  be  found  in  the 
oldest  cases,  as  well  as  some  of  the  latest. 
Heywood's  Case,  2  Ooke  on  Littleton,  145; 
Bacon's  Abridgment,  "Election"  (B);  Mer- 
vyn  V.  Lyds,  Dyer,  91;  Wofford  v.  McKinna, 
23  Tex.  46,  76  Am.  Dec.  53;  Call  v.  Gray, 
87  N.  H.  428,  75  Am.  Dec.  141;  Oxeheer  v. 
Watt,  91  Tex.  124,  41  S.  W.  466,  66  Am.  St. 
Rep.  803.  It  Is  called  the  doctrine  of  selec- 
tion or  election,  for  by  such  instrument  the 
grantor  Impliedly  Invests  his  grantee  with 
the  right  to  select  the  stated  number  or 
quantity  from  the  greater.  Injustice  to  nei- 
ther mortgagor  nor  purchaser  nor  creditor 
can  result  from  this  rule;  for,  unless  the 
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election  is  made  before  the  Tifbta  of  the 
purchaser  or  creditor  Intervene  the  latter 
will  be  entitled  to  at  least  the  average  of 
the  whole,  or  maybe  to  themselTes  have 
choice,  leaving  enough  of  the  average  of  the 
whole  to  satisfy  the  mortgage. 

The  pnrpose  of  the  mor^^age  In  this  case 
was  to  give  the  mortgagee  a  lien  on  86  year- 
iiag  cattle  on  tlie  Dnndon  farm  to  secnre  the 
debt  named.  That  was  the  agreement  of  the 
parties.  It  onght  to  be  enforced  as  between 
them,  and  the  weight  of  the  best-reasoned  au- 
thorities seems  to  sustain  this  statement 
The  selection  of  the  particular  80  cattle  in 
that  case,  there  being  44  of  tbe  same  de- 
scription, would  be,  and  ought  to  be,  with 
the  mortgagee;  for  the  reason  that,  as  It  was 
the  purpose  of  the  parties  to  secure  the  debt, 
and  that  only,  such  cattle  as  will  fulfill  that 
purpose,  If  any  86  will  do  it,  ought  to  be  se- 
lected; as,  if  there  should  be  an  excess  of 
value,  it  belongs  or  reverts  to  the  mortgagor 
after  the  payment  of  bis  debt  while,  If  there 
Is  a  deficit  In  value,  tbe  mortgagee  would 
lose,  and  the  object  of  tbe  mortgage  fall 
Another  reason  Is  that  In  a  chattel  mort- 
gage, as  In  a  deed,  the  grant  shall  be  taken 
most  strongly  against  the  grantor.  The  pur- 
pose of  recording  the  mortgage  is  to  give 
to  Intending  purchasers  or  creditors  notice 
of  its  existence;  notice  that  tbe  owner  of 
the  cattle  has  s^ven  the  lien  moitioned  ttx 
tile  pnrpose  stated.  The  object  of  the  mort- 
gage li  to  protect  the  mortgagee,  and  Insure 
the  fnlQllment  of  the  original  agreement  of 
the  parties.  The  object  of  tbe  recording  is 
to  warn  purchasers  that  they  may  refrain 
from  buying  until  the  lien  la  discharged,  or 
until  the  mortgagor  and  mortgagee  have  set 
apart  the  particular  chattels  to  be  held  un- 
der the  mortgage.  The  original  opinion 
holds,  and  is  fully  sustained  by  all  tbe  text- 
writers  and  cases,  that  the  mortgage  need 
not  of  Itoelf  identify  tiw  mortgaged  property. 
It  is  enough  If  It  puts  the  purchaser  on  in- 
quiry wfaidi,  if  reasonably  pursued,  will  re- 
sult in  bis  obtaining 'the  euct  information 
as  to  what  property  tbe  mortgage  incnm* 
ben.  So  here  tiie  mortgage  notifies  the  pur- 
chaser that  tbe  mortgagee,  the  bank,  had  a 
mortgage  lien  upon  88  yearling  cattie  on  tbe 
Dundon  farm.  It  is  conceded  that,  If  there 
had  been  only  86  cattie  of  tbat  description 
there  when  tbe  mortgage  was  given.  It  wonld 
have  been  a  snflAdent  description,  even 
though  others  of  the  same  description  were 
subsequently  added  to  tbe  lot  by  the  mort- 
gagor. In  tbls  last  supposed  state  of  case 
tbe  purchaser  would  have  been  bound  to 
Inquire  as  to  what  86  catUe  were  embraced 
by  the  mortgage,  and  wonld  have  been  bound 
to  take  notice  of  whatever  that  Inquiry  would 
have  led  to.  In  the  case  as  it  Is  the  pur- 
chaser's inquiry  would  have  got  him  the 
information  tiiat  Dnndon  had  only  8  bead  of 
yearling  cattie  that  were  not  embraced  in 
the  mortgage.  His  next  Inquiry  would  have 
been,  which  8  bead  are  free?  The  objection 


of  appellant  Is  that  no  particular  8  bead 
could  be  certainly  pointed  out,  and  therefore 
that  the  purchaser  was  at  liberty  to  buy  not 
only  any  8  head  of  the  cattle,  but  to  buy  18, 
or  the  whole  44,  for  that  matter.  If  he  did, 
he  would  certainly  know  that  the  mortgagee 
was  being  defrauded.  It  would  be  better  if 
the  parties  wonld  always  execute  papers  of 
perfect  description.  But  If  they  don't  the 
penalty  Is  not  a  forfeiture  of  their  contracts. 
So  long  as  they  can  be  enfbrced,  the  courts 
will  do  it  When  they  are  so  Imperfectly 
drawn  as  that  others  have  been  misled  there- 
by to  alter  their  condition,  then  the  party 
most  negligent  should  snfTer  most  In  this 
case  the  form  of  tbe  mortgage  under  the 
facts  was  such  that  the  purchaser  (appel- 
lant) could  not  have  learned  which  eight 
head  of  the  yearling  cattle  were  unincumber- 
ed. Therefore  he  ought  to  be  permitted  to 
buy  any  ^ht  of  them.  Beyond  that  bis 
claim  to  protection  as  against  even  the  neg- 
ligent mortgagee  Is  absolutely  without  mer- 
it We  conclude  that  appellant's  purchase 
at  eight  of  tbe  cattle  was  free  from  the 
mortgage  lien,  and  to  the  extent  of  their 
value  appellee  has  no  right  of  action  against 
him.  But  for  the  remaining  ten  appellee 
should  be  adjudged  their  value,  and  tbe  costs 
la  tiie  drcnlt  court 

Judgment  reversed,  and  remanded  tor  pro- 
ceedings consistent  herewith.  In  otiier  re- 
spects, the  petition  for  rehearing  Is  over- 
ruled. 

HOBSON,  3^  dissents. 


SIGHTS  V.  LOUISVILLE  &  N.  R.  OO. 

<Conrt  of  Appeals  of  Kentucky.  Jan.  27.  1904.) 

BAILROADS-CR088INQ8-ACCIDENTS— NBO- 
LIGBNCB-EVIDENCB-SUFFICIBNCT 
— FIuAGMAN'8  DXJTIES. 

1.  It  1b  tbe  duty  of  a  railroad  In  nmninf  its 
trains  through  a  dty  to  give  the  usual  sigDaui  of 
their  approadi  to  street  crossiaga,  and  the  fail- 
ure to  do  so  la  actionable  negligence;  and  when 
gates  and  flagmen  have  been  maintained  by  a 
road  at  a  street  crossing  the  public  may  pre- 
sume^ in  the  absence  of  Knowledge  to  tlw  con- 
trary, when  the  gates  are  open,  or  the  flagman 
not  In  his  accustomed  place,  that  the  gateman 
or  flagman  Is  properly  discharging  his  duties, 
and  that  they  will  not  he  exposed  to  danger, 
^nd  may  act  on  that  presumption  without  be- 
ing guilty  of  negligence. 

Z.  It  is  neglis;ence  for  a  gatekeeper  or  flag- 
man at  a  crossing  to  leave  his  post  knowing 
that  an  engiue  Is  approaching  the  crossing,  with- 
out giving  some  si^al  of  danger. 

S.  One  driving  on  a  street  tovarda  a  railroad 
crossing  must  be  on  the  lookout  himself,  and  ex- 
ercise ordinary  care  to  prevent  an  acddent. 

4.  lu  an  action  against  a  railroad  for  negli- 
gence resulting  iu  plaintifiTs  horses  taking  fright 
and  throwing  him  out  of  his  buggy  at  a  cross- 
ing, evidence  held  suffident  to  authorise  the  sub- 
mission of  the  issue  of  defendant's  negligence  to 
the  Jury. 

Appeal  from  Glrcnlt  Ooui^  Hradenoa 
Oounl7. 
*To  be  officially  zcportod." 
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Actton  1)7  A.  B.  Slgbts  against  tbe  Louis- 
vUle  &  NasbTille  Railroad  Ooa^aay.  From 
«  judgment  tor  defei^at,  plaintiff  appeals. 
BeTAEHd. 

Clay  ft  CIa7i  for  appellant  Yeeman  ft 
Teaman,  and  B.  D.  Warffleld,  for  appellea. 

BURNAM,  0.  J.  The  appellant,  A.  B. 
Sights,  brought  this  salt  against  the  appel- 
lee for  damages  for  a  broken  leg,  which  he 
alleges  vas  occasioned  by  his  horses  taking 
fright  and  throwing  him  out  of  his  buggy  In 
consequence  of  the  negligence  of  appellee's 
servants  In  chaige  of  one  of  Its  trains .  In 
the  dty  of  Henderson.  Appellee  filed  a  gen- 
eral demurrer  to  plalntUTs  petition,  which 
was  overruled.  It  thereupon  filed  an  an- 
swer, which  was  a  traverse  and  a  plea  of 
contrlbatory  negligence.  The  trial  court  gave 
the  Jury  a  peremptory  Instruction  to  find  for 
the  defendant  at  the  conclusion  of  plaln- 
tUTB  evidence,  and  he  has  appealed. 

Tbe  alleged  acts  of  negligence  on  the  part  of 
tbe  defendant  consisted  In  driving  Its  engine 
across  one  of  the  most  frequented  streets  of 
tbe  dty  of  Henderson  without  giving  any  sig- 
nals of  Its  approach,  and  In  the  failure  of 
their  flagman,  who  was  stationed  at  the 
crossing  in  conformity  with  one  of  the  ordi- 
nances of  the  city  of  Henderson,  to  give 
the  warning  of  the  approach  of  the  engine 
until  too  late  to  avoid  the  Injury;  third,  in 
causing  the  engine  to  emit  violent  and  un- 
usual noises  when  close  to  and  in  front  of 
plaintiff's  horses.  The  testimony  of  appel- 
lant which  was  corrobotated  by  that  of  Hr. 
Johnson,  who  was  driving  with  him,  was  to 
tbe  effect  that  the  railway  company  had 
maintained  at  their  crossing  of  Second  street 
in  the  city  of  Henderson.  In  conformity  with 
tbe  requirement  of  a  dty  ordinance,  a  flag- 
man, whose  dnty  required,  when  trains  were 
approaching  the  street,  that  he  should  stand 
in  tbe  middle  thereof  and  give  notice  of 
their  approach  to  travelers  by  waving  hla 
flag;  that  a  small  house  had  been  erected  be- 
tween the  tracks  of  the  Louisville  ft  Nash- 
ville Railroad  Company  and  those  of  the  Il- 
linois Central  Railroad  Company  for  bis  ac- 
commodation, and  when  the  way  was  unob- 
structed he  usually  retired  to  his  house;  that 
on  the  date  of  the  accident  appellant  was 
riding  In  a  buggy  pulled  by  two  horses,  which 
were  being  driven  by  Mr.  Johnson,  along 
Second  street  In  the  direction  of  tbe  rail- 
road crossing;  that  when  they  arrived  at 
within  200  yards  of  the  crossing  they  discov- 
ered an  engine  backing  a  train  across  the 
street  south,  and  they  stopped  their  horses, 
and  remained  standing  until  the  engine  train 
had  disappeared  behind  a  train  of  box  cars 
which  were  standing  upon  tbe  track;  that 
after  the  train  mssed  out  of  view,  not  see- 
ing the  flagman  In  the  street,  they  con- 
cluded that  It  was  safe  to  approach,  and 
drove  tbelr  horses  slowly  and  cautiously  to* 
wards  tbe  crossing;  that  when  they  had  ar- 


rived at  within  about  15  or  20  feet  of  the 
track  of  tbe  Illinois  Central  Railroad  Com- 
pany they  saw  the  flagman  standing  near  bis 
shanty,  on  the  side  of  tbe  street,  with  his 
back  to  the  railroad,  and  his  flag  across  his 
shoulders,  holding  It  with  both  hands;  that 
suddenly,  and  without  warning  of  Its  ap- 
proach, the  engine  reappeared  from  behind 
tbe  train  of  box  cars,  and  simultaneously 
with  Its  appearance  tbe  engine  emitted  a 
succession  of  violent  and  unusual  noises,  and 
that  at  this  time  for  the  first  time  tbe  flag- 
man began  to  wave  his  flag;  that  their 
horses  became  frightened  at  the  noise  of  the 
train,  and  Immediately  turned  around,  throw- 
ing iappellant  out  of  the  buggy,  and  running 
away;  that  as  a  result  of  the  accident  ap- 
pellant's leg  was  broken,  and  he  was  for  some 
time  confined  to  bis  bouse,  and  unable  to  per- 
form bis  duties. 

This  court  has  frequently  held  that  It  Is 
tbe  duty  of  a  railroad  company,  in  running 
Its  trains  through  a  dty,  to  give  the  usual 
and  customary  signals  of  Its  approach  to 
street  crossings,  and  that  a  failure  to  do  so 
was  actionable  negligence.  See  L.  ft  N.  R. 
R.  Co.  V.  Fenrod's  Adm'r,  60  S.  W.  1,  66  S. 
W.  1013,  and  the  authorities  there  dted. 
"And  when  gates  or  a  flagman  have  been 
maintained  by  railway  companies  at  tbe 
crossing  of  streets  in  dties  and  towns,  the 
public  have  a  right,  when  tbe  gates  are 
open,  or  the  flagman  not  in  his  accustomed 
place  of  duty,  to  presume.  In  the  absence  of 
knowledge  to  the  contrary,  that  the  gate- 
man  or  flagman  Is  properly  dlscbarglug  his 
duties;  and  it  Is  not  negligence  on  their  part 
to  act  on  the  presumption  that  tbey  will  not 
be  exposed  to  a  danger  which  could  only 
arise  from  the  disregard  of  his  duties;  and 
It  Is  negligence  for  a  gatekeeper  or  flagman 
to  leave  his  post,  knowing  that  an  engine 
was  approaching  a  crossing,  without  giving 
some  signal  of  danger."  See  Evans  v.  Lake 
Shore  ft  M.  S.  B.  Co.  (Mich.)  GO  N.  W.  886, 
41  L.  R.  A.  228;  Richmond  v.  Chicago  &  W. 
M.  R.  Co.,  87  Mich.  374,  49  N.  W.  621;  Olusb- 
Ing  V.  Sharp,  06  N.  Y.  676;  C,  C,  O.  ft  I.  R.  Co. 
V.  Schneider,  46  Ohio  St  687.  17  N.  E.  321; 
Woebrle  v.  Minnesota  Transfer  Co.  (Minn.) 
84  N.  W.  791.  62  L.  B.  A.  348.  It  seems  to 
us  that  it  would  be  a  very  narrow  construc- 
tion to  hold  that  the  purpose  of  a  flagman 
was  solely  for  tbe  purpose  of  preventing  col- 
lisions upon  the  crossings,  and  not  also  to 
give  notice  to  approaching  vehicles,  drawn  by 
horses,  of  tbe  danger  which  might  arise  from 
fright  in  the  horses  occasioned  by  suddenly 
coming  In  tbe  immediate  vicinity  of  engines. 
However,  we  do  not  mean  to  hold  that  an  In- 
dividual approaching  a  crossing  of  this  char- 
acter can  rely  delusively  upon  the  railway 
company  doing  its  duty  as  to  giving  signals. 
He  is  bound  to  be  on  tbe  lookout  himself, 
and  to  exercise  ordinary  care  to  prevent  ac- 
ddents.  But  we  have  reached  tbe  conclusion 
in  this  case  that  the  demurrer  was  properly 
overruled,  and  there  was  sufficient  evidence 
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of  negligence  on  the  part  of  ttae  defendant 
to  have  authorized  the  mibmisslon  of  ttie 
case  to  the  Jury. 

For  reasons  Indicated,  the  Judgment  la  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  tqilnlon. 


TIPTON  T,  COMMONWEALTH. 
(Court  of  Appeals  of  Eeutacky.  Jan.  27,  1904.) 

CRIMINAL  LAW— CONFESSION— INSTRUCTION— 
APPEAL-INSUFFICIENCY  OF  BVIOBNCB. 

1.  Under  Cr.  Code,  S  340,  providiiig  for  rever- 
sal of  a  judgment  of  conviction  for  crime,  for 
any  error  ot  law  appearing  on  the  record,  such 
a  Jndgment  cannot  be  reversed  on  the  sole 
ground  of  inaufiSciency  of  the  evidence. 

2.  Officers  testified  tliat  when  accused  was  ar- 
rested In  May,  IQOS,  he  asked  what  It  was  for, 
whether  it  was  the  old  charge  of  breaking  into  a 
car  back  in  1902,  and  that,  on  being  answered  in 
the  affirmative,  be  said  that  if  they  arrested  him 
on  that  charge  they  would  have  to  arrest  two 
others.  Held,  that  these  statements  did  not 
constitute  a  confession^  so  as  to  require  an  in- 
struction as  to  confessions  out  of  court,  under 
Cr.  Code,  I  240^  reqnirlng  corroboration  of  con- 
fessiona  out  of  court  to  warrant  a  conviction. 

Appeal  bnm  Circuit  Court,  JeffezMin  Oonn- 
t7.  Criminal  Division. 

'Vot  to  be  offldally  reported." 

Bicbard  Tipton  was  convicted  of  breaking 
and  entering  a  railroad  car  and  stealing  rail- 
road car  brasses,  and  appeals.  Affirmed. 

J.  P.  Odwards,  for  appellant.  N,  B.  Hays, 
Atty.  Gen.,  and  Loraine  Mix,  for  the  Com- 
monwealth, 

BURNAM,  a  J.  The  appellant,  Richard 
TiptoD,  James  Kerr,  and  James  Sullivan 
were  Indicted  by  the  grand  Jurors  of  Jetler- 
son  county  of  the  crime  of  breaking  and  en- 
tering a  railroad  car  of  the  Illinois  Central 
Railway  Company,  and  feloniously  stealing 
and  carrying  away  therefrom  "four  railroad 
car  brasses."  The  separate  trial  of  the  ap- 
pellant, Richard  Tipton,  resulted  in  a  ver- 
dict and  Judgment  fixing  his  punishment  at 
three  years'  conflnement  in  the  penitentiary, 
and  he  has  appealed,  and  aslts  a  reversal  up- 
on these  grounds:  First,  because  there  was 
no  competent  evidence  conducing  to  show 
guilt;  and  the  refusal  of  the  trial  court  to 
direct  a  Jury  to  find  him  not  guilty. 

Three  witnesses  were  introduced  In  chief 
by  the  commonwealth.  M.  J.  Owens,  a  pri- 
vate watchman  of  the  railroad  company,  tes- 
tified that  a  caboose  car  belonging  to  the 
company,  in  its  yard  at  Fourteenth  and  Ken- 
tucky streets,  was  broken  into  on  the  14th 
of  May,  1902,  and  some  car  brasses  taken 
therefrom.  William  Gockerell,  also  an  em- 
ployd  of  the  company,  testified  that  he  had 
heard  that  the  caboose  had  been  broken  into; 
that  he  saw  three  persons  crossing  the  yard, 
and.  suspecting  them  of  the  crime,  followed 
them  to  the  coalyard  of  Byren  &  Speed;  that 
one  of  them  went  down  the  alley,  and  two  In- 
to the  yard;  that  these  parties  dropped  the 
brasses  wblcb  had  been  stolen  from  the  ca- 


boose, Inside  of  the  gate  leading  Into  the 
coalyard*  about  3:20  la  the  afternoon  ol  the 
14tb  of  May,  1902.  Charles  Pendleton  testi- 
fied that  he  saw  the  appellant,  Tipton*  James 
Kerr,  and  James  Sullivan  cross  the  yard  of 
the  Illinois  Central  Railway  Company  in  the 
afternoon  of  the  14tb  of  May,  1902;  going  In 
the  direction  of  the  caboose  wlilch  was  rob- 
bed, and  that  8  or  10  minutes  afterwards  be 
saw  them  running  back,  pursued  by  Mr. 
Cockereil,  who  was  a  short  distance  behind 
them;  that  he  recognized  each  of  them  as 
the  same  men  he  had  seen  crossing  the  yard 
a  few  minutes  before.  At  this  point  the  com- 
monwealth closed  its  testimony  in  chief,  and 
the  attorney  for  defendant  asked  the  court 
to  direct  a  verdict  of  not  guilty,  which  was 
properly  overruled,  as  the  testimony  appear- 
ed sufficient  to  warrant  a  conviction  of  the 
defendant  This  court  has  uniformly  dedd- 
ed  that,  under  section  840  of  the  Criminal 
Code,  It  had  no  power  to  reverse  a  Judgment 
of  conviction  In  a  criminal  case  upon  the 
sole  ground  tliat  there  was  not  sufficient  evi- 
dence before  the  Jury  conducing  to  show  the 
guilt  of  the  accused.  See  Vowells  v.  Com- 
monwealth, 83  Ky.  198;  Tipper  v.  Commcui- 
wealth.  1  Mete.  (Ky.)  6;  Patterson  v.  Com- 
monwealth, 86  Ky.  313,  G  S.  W.  887. 

The  appellant  then  testified  that  be  was 
not  In  the  city  of  Louisville  on  the  14tb  of 
May,  190%  and  did  not  commit  the  offense; 
that  he  was  not  arrested  on  this  charge  until 
May,  1903;  and  that  after  his  arr^t  he  was 
tried  in  the  police  court  and  discharged. 
The  commonwealth  then  offered.  In  rebuttal. 
Officers  Cook  and  Hessian,  who  testified  that 
when  they  arrested  appellant  In  April  or 
May,  1903,  he  said  at  the  time  to  them: 
"What  are  you  arresting  me  for?  That  old 
charge  of  breaking  Into  a  Illinois  Central 
caboose,  away  back  In  May,  1902?"  that  they 
answered  "Yes";  and  that  appellant  then 
said:  "If  yon  arrest  me  on  that  charge, 
you  will  have  to  arrest  James  Kerr  and 
James  Sullivan  too."  This  testimony  was 
objected  to,  and  is  made  the  basis  of  a  claim 
for  reversal  on  two  groimds:  First,  that,  If 
competent  at  all.  It  was  substantive  evi- 
dence, and  should  have  been  offered  In  chief; 
second,  that.  If  admitted.  It  was  only  compe- 
tent upon  the  theory  that  it  was  a  confes- 
sion of  appellant,  and  that  the  trial  court 
erred  In  not  instructing  the  Jury  as  to  con- 
fessions out  of  court,  as  required  by  section 
240  of  the  Criminal  Code.  There  la .  no  ad- 
mission of  guilt  in  the  statement  of  appel- 
lant testified  to  by  the  officers;  on  the  con- 
trary, it  scouts  at  the  idea  of  his  guilt  If 
it  tended  to  prove  any  fact  or  was  compe- 
tent for  any  purpose,  It  was  to  show  that  ap- 
pellant knew,  at  the  time  of  his  arrest  In 
April,  that  he  had  been  previously  charged 
with  the  criine  for  which  be  was  arrested. 

Upon  the  whole  case  we  have  fonnd  no 
error  of  law  prejudicial  to  the  snbstantial 
r^hts  of  the  defendant  Judgment  affirmed 
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KENTUOKT  LAND  &  IMMIGRATION  00. 
T.  SLOAN  et  al. 

(Comt  of  Ai^ealB  ot  Kentucky.  Jul  26.  1901.) 

ADVERSE  POSSESSION— SUPERIOR  TITLB— UN- 
WGLOSBD  LAND. 
1.  Pow wrion  of  any  part  of  ft  tract  of  land 
wider  a  anperiw  title  extends  to  the  wboie 
boundary  and  claim  therein,  except  such  part 
u  may  be  in  the  actual  adverse  possession  of 
another;  and  hence,  where  land  is  not  inclosed, 
and  the  mtry  nnder  the  junior  grant  is  not  with- 
in tlie  coomct,  bdTerao  aetnal  poasession  will 
not  be  construed  to  attach  to  the  claim  of  ten- 
ant midor  the  Junior  title. 

A]n>eftl  from  Circuit  Court,  Lee,  Countj. 

"Not  to  be  officlall7  reported." 

Action  by  the  Kentucky  Land  &  Immlgra- 
tloD  Company  against  I^eston  Sloan  and 
QiQien.  From  ft  judgment  in  fftvor  of  de- 
fendftnti,  plalntlfl  ftppeals.  Affirmed. 

Gonrley  &  Boberts,  for  appellant.  J.  M. 
Beatty  and  Beckner  A  Jonett,  for  appellees. 

NUNN.  J.  This  suit  was  instituted  In  1888 
by  the  appellant  against  appellee  Preston 
Sloan  in  ejectment  for  the  recoTery  of  57 
acres  of  land.  The  appellee  Sloan  answered, 
and  put  In  issue  the  allegation  of  the  peti- 
tion, and  averred  that  he  was  the  tenant  of 
the  Beattyvllle  Mineral  &  Timber  Company. 
Appellant  filed  an  amended  petition,  making 
the  Beattyrille  Mineral  &  Timber  Company 
a  defendant  to  the  action;  alleging  that  it 
was  claiming  by  some  pretended  right  or  title 
a  much  larger  area  of  land  than  the  67  acres 
wbl<di  belonged  to  appellant,  and  that  Pres- 
ton Sloan  was  Its  pretended  tenant,  and  that 
the  claim  of  tbe  appellee  was  casting  a  cloud 
upon  tbe  title  of  the  appellant.  The  appellees 
answered,  denying  title  In  appellant  to  any 
part  of  the  land  claimed  by  it,  and  tbe  Beat- 
tyrille Company  set  forth  the  dertratlon  of 
Its  title  from  tbe  commonwealth.  Both  par- 
ties also  claimed  the  land  by  adverse  pos- 
session for  more  than  IS  years.  '  The  proof 
was  heard,  and  the  lower  court  adjudged  In 
f&vor  of  the  appellees. 

It  appears  from  the  record  that  one  John 
Caman  obtained  a  patent  from  the  common- 
wealth for  nearly  30,000  acres  of  land,  which 
is  now  situated  in  Lee  county,  Ky.  This 
land  lies  in  nearly  a  square  bordering  on 
the  Kentticky  river.  It  appears  from  tbe 
oral  proof  that  the  patentee,  Caman,  sold 
and  conveyed  tbe  western  portion—something 
like  one-half  of  the  surrey— to  one  Cowland, 
who  sold  and  conveyed  to  one  Champney, 
who  sold  It  to  one  Shumway.  These  deeds, 
however,  were  not  filed  with  the  record— at 
least,  not  copied  therein.  It  also  appears 
that  Caman,  the  patentee,  sold  and  conveyed 
the  balance  of  his  survey  to  one  Flabaven, 
the  eastern  half  of  which  balance  is  now  own- 
ed by  Uie  St  Helena  Coal  A  Iron  Company. 
The  western  half  of  tbe  said  balance  Includes 
the  Isnd  In  controversy,  which  is  claimed  by 
tbe  appellee  mineral  company,  and  its  deri- 
vation of  title  Is  that  which  is  fuUy  stated  in 
TO  S.  W.      In  tiie  case  ot  Kentucky  Land 
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&  Immigration  Co.  v.  Crabtree,  etc.,  with  the 
addition  that  Davis  Pryse  sold  and  conveyed 
this  land  to  one  Bush,  who  conveyed  It  ta 
the  appellee  BeattyvUle  Mineral  &  Timber 
Company.  It  further  appears  from  the  rec- 
ord that  the  line  beginning  on  tbe  Kentucky 
river  at  Mlrey  Branch,  running  N.,  0  W., 
over  3,000  poles,  is  well-marked,  and  the  es- 
tablished Hue  between  the  Cowland  and  Fla- 
haven  surveys,  as  conveyed  to  them  by  the 
patentee,  Carnan.  But  it  appears  that  Shum- 
way, vendee  of  Champney,  In  maldng  a  con- 
veyance to  one  Thomas  Duckbam,  who  con- 
veyed the  same  to  one  Meadows,  did  not  stop 
at  the  Flahaven  line,  but  included  in  these 
conveyances  considerable  land  beyond  this 
line,  situated  on  tbe  northern  end  of  the 
Flabaven  surrey;  and  it  Is  this  land  on  the 
northern  end  of  the  Flahaven  survey  which 
Is  in  controversy  In  this  action. 

Tbe  appellant  does  not  show  any  title  de- 
dudble  from  commonwealth  for  any  part  of 
the  land  contained  within  the  Flahaven  deed 
which  Is  claimed  by  appellees.  Tbe  appellees 
have  shown  a  perfect  title  from  Caman,  the 
patentee,  on  down  to  themselves.  The  great 
preponderance  of  proof  shows  that  the  ap- 
pellees and  their  immediate  and  remote  ven- 
dors have  held  the  adverse  and  actual  pos- 
session of  tbe  land  In  controversy  for  more 
than  30  years,  and  that  the  appellant  and. 
its  vendors  have  not  been  In  tbe  actual  pos- 
session of  any  part  of  this  land.  Its  claim 
that  its  tenants  and  tbe  tenants  of  Its  ven- 
dors, being  In  the  actual  possession  of  this 
land  west  of  tbe  Flahaven  Hue,  conveyed  by 
Carnan  to  Cowland,  and  claiming  all  the  land 
in  the  deed  from  Shumway  to  Duckham 
which  extended  across  the  Flahaven  llne^ 
gave  it  the  actual  possession  to  the  boundary 
of  its  deed,  is  erroneous.  Appellant  holding 
the  Inferior  title,  the  possession  ot  Its  ten- 
ants ended  when  It  reached  the  superior  title 
In  possession.  "Tbe  possession  of  any  part 
of  a  tract  under  tbe  better  title  extends  to 
the  whole  boundary  and  claim  therein,  except 
snch  part  as  may  be  In  the  adverse  actual 
possession  of  another.  This  adverse,  actual 
possession  will  not  be  construed  to  attach  to 
tbe  claim  of  tenancy  under  the  Junior  hold- 
ing, where  it  Is  not  inclosed,  and  where  the 
entry  under  the  Junior  grant  Is  not  within 
the  conflict"  See  tbe  case  of  Ky.  land  & 
Immigration  Co.  v.  Crabtree  (Ky.)  70  B.  W.. 
31,  and  the  ^ases  therein  cited. 

^crefore  tbe  Judgment  of  tbe  lower  court 
is  affirmed. 


ILLINOIS  CENT.  R.  CO.  T.  WATSON'S 
ADM'R. 

(Conrt  of  Appeals  of  Kentucky.   Jan.  19,  1904.) 

RAILROADS  —  NEGLIGENCE  —  PERSONS  NEAB 
TRACKS— EVIDENCE— STATEMENTS  OP  EN- 
GINEER-DERAILMENT  OP  TRAIN  — NBQLI- 
OENT  DEATH— DAMAGES. 

1.  PlaintiflTs  Intestate,  a  hoy  nine  years  of 
age,  was  killed,  while  standing  in  cooperagt 
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yard!  within  the  limlta  of  a  city,  by  a  ride  of 
atavea  falling  over  upon  Mm.  The  rick  was 
one  of  a  aeries  placed  at  intervals  of  Bome  8  or 
10  feet,  extending  from  the  yard  in  which 
plaintiff  was  oat  onto  defendant's  right  of  way. 
The  accident  was  cansed  by  the  derailment  of 
defendant's  train,  which  was  baclting  around  a 
curre  at  the  rate  of  about  20  miles  an  hour: 
the  train  striking  the  first  rick,  which  fell 
OTer,  striking  the  second  one,  which  fell  and 
■truck  plaintiff's  intestate.  There  was  evidence 
of  negligence  in  the  coaditiou  of  the  track  and 
■peed  of  the  train.  Heid,  that  a  peremptory  in- 
straction  for  defendant  was  properly  refilled. 

2.  In  an  action  for  negligent  death  of  a  pei^ 
sou  near  the  right  of  way,  caused  1^  the  derail- 
ment of  a  train,  evidence  that  witness  said  to 
the  engineer  about  two  minutes  after  the  acci- 
dent) It  looks  like  that  engine  coold  have  been 
stopped  before  that,"  and  that  the  ennneer  an- 
swered, "Well,  •  •  •  that  won't  bring  the 
boy  beck."  was  improperly  admitted,  as  what 
witness  uonght  was  immaterial,  and  the  an- 
swer of  the  enginesr  was  not  a  atataneiit  of 
fact. 

8.  In  an  action  tm  negligent  death  of  one 
standing  near  a  railroad  right  of  way,  caused 
by  the  derailment  of  a  train,  the  fact  that  the 
watchman  was  absent  from  the  crossing  was 
Immaterial,  where  deceased  was  not  on  the 
crossing,  and  the  atasaice  of  the  watchman  had 
nothing  to  do  with  bis  Injnry. 

4.  In  an  action  for  negligent  death  of  one 
standing  near  a  railroad  right  of  way,  caused 
by  the  derailment  of  a  train,  evidence  that  the 
cars  got  off  the  tnA  once  tai  a-  while  at  other 
places  than  titat  of  the  accident  was  Incompa- 
tent. 

6.  In  an  action  for  negligent  death  of  a  bor 
nine  years  of  age,  a  verdict  of  (18,000  was  pal- 
pably excessive. 

Appeal  from  Circuit  Court.  McOracken 
County. 

"To  be  officially  reported." 

Action  by  Harry  Watson's  administrator 
against  the  Illinois  Central  Railroad  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Pirtle  &  Trabue  and  J.  M.  Dickenson,  for 
appellant  Taylor.  Gilbert  &,  Ujcbb  and  Ha- 
aelrlgg  &  Chenanlt,  fw  appellee, 

HOBSON,  J.  Harry  Watson,  a  UtUe  boy 
nine  years  old,  was  killed  in  Paducah  by  a 
rick  of  staves  which  were  knocked  over  up- 
on him  by  a  car  of  the  Illinois  CentraT  Etail- 
road  Company,  which  became  derailed  and 
ran  against  the  staves.  Thia  suit  was  filed 
by  bis  personal  representative  to  recorer  for 
his  death,  on  the  ground  that  It  was  caus- 
ed by  the  negligence  of  the  defendant  The 
track  of  the  railroad  was  curved.  The  outer 
rail  was  not  raised,  as  It  should  have  .been, 
to  keep  the  outer  wheel  from  Julhping  off  the 
track  as  it  passed  around  the  curve.  The 
track  was  also  wavy,  as  stated  by  the  wit- 
nesses; that  is.  It  was  not  level,  and  there 
were  high  and  low  places  in  It  The  train 
was  backing,  and  the  evidence  for  the  plain- 
tiff tended  to  show  that  It  was  running  as 
fast  as  20  miles  an  hour.  It  was  05  feet 
from  the  point  where  the  boy  was  hurt  to 
the  point  where  the  car  left  the  track.  The 
ground  was  plowed  up  by  the  wheels  about 
40  feet  the  wheels  sinking  in  the  ground 
about  halfway  to  the  boxing.  The  staves 


w^  ricked  in  rows,  leaving  an  aisle  erery 
8  or  10  feet  There  were  five  piles  of  staves. 
The  child  was  In  between  the  second  and 
third.  Three  ricks  were  knocked  over,  and 
the  weight  of  the  staves  killed  him.  The 
child  was  in  the  yard  of  the  Paducah  Cooper- 
age Company,  but  some  of  the  staves  were 
ricked  up  beyond  the  line  of  its  yard,  and 
over  on.  the  railroad's  right  of  way.  The 
car,  when  derailed,  came  In  contact  with  the 
fifth  rick  of  staves,  knocking  it  over  on  the 
fourth,  the  fourth  over  on  the  thirds  and  it 
over  on  the  child,  who  was  a  licensee  on  the 
grounds  of  the  cooperage  company.  He  had 
been  employed  there,  but  at  the  time  of  bis 
Injury  was  playing  in  the  yard.  He  did  not 
have  steady  work.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $18,000. 

It  is  insisted  for  appellant  that  a  peremp- 
tory Instruction  should  have  been  given,  be- 
cause no  duty  was  owed  to  the  boy  until  hla 
peril  was  discovered,  and  after  It  was  dis- 
covered no  amount  of  care  could  have  saved 
him.  The  boy  waa  rightfully  in  the  yards 
of  the  cooperage  company,  and  whether  the 
staves  were  stacked  out  beyond  the  line  oC 
the  right  of  way,  or  not.  is  immaterial  for 
the  purposes  of  this  case,  tor.  If  they  were 
stacked  aver  the  line,  and  extended  upon  the 
right  of  way,  this  was  consented  to  by  the 
railroad  company,  or  acquiesced  in  by  it^  and 
Its  liability  here  Is  the  same  as  if  it  had  put 
the  staves  there  Itself.  The  right  of  way 
was  only  18  feet  wide.  It  was  incumbent 
on  the  defendant,  in  operating  so  dangerous 
an  instrumentality  as  a  railroad  train,  to 
keep  it  under  control,  and  not  allow  It  to 
leave  the  track  and  knock  down  structures 
on  the  lands  of  adjoining  owners.  The  coop- 
erage yard  was  a  place  where  the  presence 
of  persona  should  have  been  anticipated,  for 
people  were  regulariy  employed  there,  work- 
ing on  tbe  stares,  and  paaslng  along  the 
aisles  between  the  ricks.  It  was  within  the 
limits  of  the  tAty,  and  it  was  incumbent  on 
the  company,  in  handling  ao  dangerous  an 
instrumentality  where  the  population  Is 
crowded,  to  exercise  proper  care  for  the  pro- 
tection of  human  life.  There  vras  evidence 
sufficient  to  go  to  the  Jury  as  to  the  negli- 
gence of  the  company  In  the  condition  of  the 
track  and  in  the  speed  of  the  train.  It  was 
the  duty  of  the  company  to  build  its  track 
on  the  curve  so  that  the  cars  could  be  safe- 
ly operated  on  It  with  proper  care.  It  was 
also  its  duty,  in  backing  these  cars  around 
the  curve  with  the  switching  engine,  to  more 
them  at  such  a  rate  of  speed  as  a  doe  re- 
gard for  the  safety  of  others  reqtdied.  Ic 
is  true,  it  has  been  held  that  trespassers  on 
the  track  at  places  where  the  presence  of 
persons  on  the  track  should  not  be  antic- 
ipated cannot  recover  for  an  injury  received 
by  them,  unless  it  might  have  been  avoided 
by  proper  care  on  the  part  of  the  defendant 
after  their  peril  Is  discovered;  but  this  rule 
only  applies  when  the  cars  are  mnnli^  on 
the  right  of  way.  It  has  no  application 
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where  they  are  negligeutly  permitted  to  leave 
the  rl^t  of  my  and  brespaas  on  another. 
And  it  baa  also  been  beld  tbat,  at  places 
wbwe  tb»  presence  of  persong  on  ttae  track 
Bbonld  be  anticipated,  ordinary  care  must  be 
•zerdaed  to  ^Tcoit  lojury  to  tbem,  and  a 
recovery  may  be  bad  if  ancb  care  la  not  ez- 
axSauA,  and  by  reason  of  tbia  they  are  In- 
jnred.  While  the  presence  of  the  partlcnlar 
little  boy  waa  not  to  be  anticipated  betwem 
Qie  rlcka  of  staves  it  waa  a  place  whwe  the 
presence  of  persona,  and  probable  Injury  to 
them  from  the  knocking  down  of  the  stares 
by  reason  of  the  rnnnlnc  of  the  cars  against 
tbem,  aliould  hare  been' antidpated.  If  the 
little  boy,  standing  where  he  was,  had  been 
atmck  by  the  car  itselt  on  elementary  prin* 
clples  the  defendant  would  be  liable^  fw 
manifestly  the  company  could  not  negligent- 
ly  nm  its  cars  on  the  property  of  the  ad- 
lolnlng  proprietor,  and  commit  a  trespass 
on  the  person  of  another,  lawfully  there, 
without  being  responsible  for  the  Injury  done 
him.  The  mle  la  dementary  that  he  who 
n^Ilgently  sets  a  force  In  motion  Is  account- 
able for  all  its  consequences  directly  flowing 
from  it  ontll  exhausted.  The  force  of  the 
car  was  imparted  to  the  fifth  riCk  of  stares, 
and  from  it  to  the  fourth,  from  It  to  the 
third,  and  from  It  to  the  boy.  The  force 
that  killed  the  boy  came  from  the  car,  and 
the  defendant  Wks  liable  therefor.  1  Bishop 
on  Noncontract  Law,  |  45;  Ciooley  on  Torts, 
1  70. 

The  injury  in  Holland  r.  Sparks,  92  Oa. 
758,  18  8.  BI.  990,  occurred  under  very  dif- 
ferent circumstances.  The  deceased  was 
walking  along  the  railroad  track.  He  waa 
on  tbe  right  of  way,  and  at  a  place  where 
those  in  charge  of  the  train  had  no  reason 
to  expect  any  one.  There  was  no  evidence 
of  negligence  in  the  management  of  tbe 
train,  except  Its  speed,  and  of  that  he  could 
not  complain.  In  Dillon  v.  Connecticut  Riv- 
er Railroad  C!o.  (Mass.)  28  N.  E.  899,  the  de- 
cedent was  a  trespasser  on  tbe  right  of  way. 
And  In  Woolwlne  v.  a  &  O.  R.  Oo.,  88  W. 
Va.  329,  IS  S.  E.  81,  16  L.  R.  A.  271,  82  Am. 
St.  Rep.  859,  the  decedent  was  visiting  an 
employ^  of  tbe  company  on  its  right  of  way, 
and  where  the  presence  of  persons  was  not 
to  be  anticipated,  and  was  killed  by  the 
train  leaving  the  track.  None  of  these  cases 
are  therefore  In  point  The  case  of  Camber- 
land  Telegraph,  etc,  Oo.  r.  Martin's  Adm'r 
<Ky.)  76  8.  W.  894,  la  also  relied  on.  Bnt 
that  case  ditTers  from  this,  In  tbat  the  wire 
there  which  caused  the  injury  was  In  Itself 
harmleas,  while  the  freight  train,  rapidly 
moving  backward,  waa  of  Itself  dangerous. 
The  death  of  the  decedent  waa  due  there  to 
the  ft)rce  tbat  came  from  the  clouds,  while 
here  it  was  due  to  the  force  tbat  came  from 
the  car.  This  distinction  waa  pointed  out 
In  tbe  response  to  the  petition  for  rehearing 
in  that  case  the  court  said:  "He  who  han- 
dles an  agency  which  la  of  Iteelf  dangerous 
to  human  Ufe  la  reapoorible  t<a  injurlei 
78  B.W.— 12 


therefrom  not  caused  by  axtraordlnary  nat- 
ural occurrencea  or  the  Interposition  of 
Btrangers,  But  aa  to  tlUngs  which  are  not 
of  themselrea  essentially  instmments  of  dan- 
ger the  mle  la  different  and  for  them  the 
negligent  party  ts  not  responsible  to  itrao' 
gera.  If  tbe  telephone  company  had  used  orer 
Ita  wires  a  current  of  electricity  which  was 
of  Itself  dangerona  to  lif^  a  dlflraent  qnea- 
tlon  would  be  presented."  Cumberland  Tel- 
egraph, etc.,  Oo.  T.  Martin's  Adm'r,  77  B.  W. 
718.  In  the  case  before  us  the  rapidly  mov- 
ing train  was  not  only  an  Inatmment  of 
dangOT,  but  at  a  point  where  tbe  danger  of 
the  train  leaving  the  track  on  the  outdde 
of  the  curve,  and  the  presence  of  others  in 
the  staveyard  near  by,  and  injury  to  them, 
should  have  been  anticipated.  Tbe  force 
which  killed  the  boy  came  from  the  train, 
and  this  force  was  projected  beyond  the 
right  of  way;  there  Inflicting  an  Injury  for 
which,  had  not  death  resulted,  an  action  of 
trespass  would  have  lain  at  omunon  law.. 
The  motion  for  a  peremptory  InstmetliKi  was 
therefore  properly  refused. 

The  court  erred  in  allowing  the  plaintiff  to 
prove  by  Fred  Collins  that  he  said  to  the 
engineer  about  two  minutes  after  the  acci- 
dent, "It  looks  like  that  engine  could  have 
been  stopped  before  that,"  and  that  the  en- 
gineer said,  "Well,  damn  it!  that  won't  bring 
the  boy  back."  What  Oolllns  thought  about 
the  stopping  of  the  engine  was  immaterial, 
and  the  answer  of  the  engineer  was  a  state- 
ment of  no  fact  and  was  Incompetent 

The  absence  of  a  watchman  from  the 
crossing  was  immaterial,  aa  the  deceased 
was  not  on  the  crossing,  and  this  had  notiUng 
to  do  with  the  Injury, 

The  fact  that  the  cars  got  off  the  track 
now  and  then  at  other  places  was  not  com- 
petmt  as  evidence  for  the  plaintiff. 

There  was  sufficient  evidence  of  gross  neg- 
ligence to  submit  the  case  to  tbe  Jury,  but 
we  ail  concur  in  the  conclusion  tbat  the  ver- 
dict for  $18,000  Is  palpably  excessive,  and 
should  be  set  aside.  L.  &  N.  R.  Go.  v.  Grelgh- 
ton,  106  Ky.  42,  ISO  S.  W.  227;  Board  of 
Internal  Improvements  v.  Moore  (Ey.)  66  8. 
W.  417. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


HODGES  T.  UBTGALF  COUNTY  COURT. 

(Court  of  Appeals  of  Eentncky.  Jan.  28, 1904.) 

INTOXICATING  LIQUORS— LICBNSB-QUALIFICA- 
TION  OF  APPLICANT— BDRDBOT  OP  PROOF 
— APPBAI^HARMLKSS  KRROR. 

1.  Under  Ky.  St.  1903,  H  4203-4214,  anthor- 
ising  the  granting  of  liquor  licenses  to  tSTem 
keepers,  distillerB,  drnggists,  and  merchants, 
section  4205  providisg  that  licenses  shall  be 
granted  only  apon  satisfactory  evidence  that 
the  applicant  la  Id  good  faith  a  merchant  etc., 
the  bnrden  of  Bhowing  that  the  applicant  la  In 

good  faith  a  merchant  or  drnggist  etc.,  li  on 
im. 

f  L  8m  i^toxioaOna  Liquors,  voL  SI,  Oral  Dls> 
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2.  Although  It  is  the  da^  of  the  circuit  court, 
on  appeal  from  the  action  of  the  couoty  court 
in  refusiDg  a  liquor  license,  to  determine  the 
question  on  the  bill  of  exceptions,  and  either 
affirm,  or  remand  with  instructions  to  grant  the 
license,  yet  remandment  for  a  new  trial  was  not 
pr«jadiGial  to  the  applicant,  where,  on  the  facts 
shown,  he  was  not  entitled  to  the  license. 

Appeal  from  Circuit  Court,  Metcalf  County. 

"Not  to  be  officially  reported." 

S.  B.  Hodges  applied  to  the  Metcalf  county 
court  for  a  liquor  license,  and  appealed  to 
the  circuit  cotmt  from  its  Judgment  refusing 
the  license.  From  so  much  of  a  Judgment 
of  the  circuit  court,  rererslng  the  Judgment 
of  the  county  court,  as  remanded  the  cause 
for  a  new  trial,  bo  again  appeala.  Alflrmed. 

J.  W.  Klunalrd  and  M.  0.  Scott;  for  appel- 
lant 

BURNAM,  0.  J.  The  appellant*  8.  B. 
Hodges,  applied  to  the  Metcalf  coun^.  court, 
at  its  February  term  1803,  for  a  license  to 
sell  spirituous,  vinous,  or  malt  liquors  in 
quantities  of  not  less  than  a  quart  at  the 
residence  of  Allen  Hodges.  He  testified  him- 
self, and  showed  by  other  witnesses  that  he 
bad  given  notice  of  bis  application,  as  re- 
quired by  section  4203  of  the  Kentucky  Stat- 
utes. The  county  attorney  thereupon  pro- 
duced and  filed  a  remonstrance,  signed  by  42 
legal  voters  In  the  neighborhood  of  the  place 
where  the  liquor  was  to  be  sold,  against  the 
granting  of  the  application.  Upon  this  tes- 
timony the  motion  was  submitted,  and  the 
county  Judge  refused  the  license.  Appellant 
prosecuted  an  appeal  on  a  bill  of  exceptions 
to  the  Metcalf  circuit  court  Upon  the  trial 
of  the  appeal  In  that  court  the  Judgment  of 
the  county  refusing  the  license  was  reversed, 
and  the  cause  remanded  with  directions  to 
^ant  appellant  a  new  trIaL  The  appellant 
objected  to  so  much  of  ttila  Judgment  as 
directed  the  county  court  to  grant  a  new 
trial,  insisting  that  the  cause  should  be  re- 
manded with  directions  to  issue  the  license. 
On  this  appeal,  be  inalBts  that  the  burden  to 
show  that  a  majority  of  the  legal  voters  of 
the  neighborhood  had  protested  against  bis 
application  was  upon  the  representatives  of 
the  county,  and,  this  fact  not  having  been 
established,  he  was  entitled  to  the  license 
applied  for. 

We  know  of  no  statute  authorizing  county 
courts  to  license  the  sale  of  spirituous,  vin- 
ous, or  malt  llquora  outside  of  an  Incorpo- 
rated city  or  town,  except  as  contained  In 
subdivision  2  of  article  10  of  chapter  108  of 
the  Kentucky  Statutes  of  1903,  which  are 
embraced  In  sections  420&  to  4214,  Inclusive, 
of  the  Kentucky  Statutes  of  1903.  This  stat- 
ute only  authorizes  the  granting  of  a  license 
to  tavern  keepers,  distillers,  druggists,  and 
merchants.  Section  4205  provides:  "Ucenae 
to  merchants,  druggists,  or  distillers  shall  be 
granted  only  upon  satisfactory  evidence  that 
the  appellant  is  In  good  faith  a  merchant, 
dnigglst  or  a  distiller,  and  that  the  applicant 


has  not  assumed  the  name  or  the  business 
for  the  purpose  of  retailing  liquors."   In  bis 
application  to  the  court  appellant  offered  no 
testimony  conducing  to  show  that  he  was 
In  good  faith  either  a  merchant  druggist 
distiller,  or  tavern  keeper.    As  we  construe 
the  law,  the  burden  of  showing  these  facts 
was  upon  him,  and,  liavlng  failed  to  do  so, 
the  county  court  properly  refused  the  license 
applied  for,  and  Its  Judgment  should  have 
been  affirmed.  It  was  the  duty  of  the  drenlt 
j  court  upon  this  appeal  to  try  and  determine 
I  the  question  upon  the  bill  of  exceptions,  and 
:  either  to  have  affirmed  the  Judgment  ot  the 
county  court  or  to  have  remanded  tbe  cause 
with  Instructions  to  grant  the  license.  As 
the  Judgment  of  the  circuit  court  remanding 
the  cause  for  a  new  trial  is  more  favorable 
to  the  appellant  than  the  facts  warranted, 
i  he  has  no  ground  of  complaint   We  there- 
I  fore  conclude  that  the  Judgment  should  be  af- 
;  finned,  and  it  is  so  ordered. 


MATTINGLTS  ADM'R  et  al.  v.  HAZEI* 
(Court  of  Appeals  of  Kentucky.  Jan.  20,  1901.) 
HOUESTEAD— WAIVER  OF  BXBMPTION. 

1.  Under  St.  1903,  fi  174^  exempting  to  a 
debtor  with  a  family  nie  homestead  on  which 
he  lives,  and  section  1706,  prescribing  the  man- 
ner for  waiving  the  exemption,  whiuk  shall  be 
in  writing  signed  by  the  debtor  and  hia  wife, 
where  two  mortgages  are  given  thereon,  the 
first  executed  by  him  alone,  the  secMd  by  both, 
waiving  the  exemption,  she  cannot  thereafter 
waive  the  exemption  in  favor  of  the  first  mort- 
gage, aa  against  the  second  mortgage. 

Appeal  from  Glrcnlt  Court;  Daviess  Oonnty. 

"To  be  offldally  r^iorted." 

Contest  between  W.  S.  Hazel  and  0.  Mat 
tingly's  administrator  and  othos  as  to  prior- 
ity ot  mortgage.  Jni^ment  for  Haxel,  and 
tbe  othera  appeal.  Reversed. 

r 

i  W.  B.  And,  Sweeney,  Ellis  A  Sweeney,  and 
!  J.  B.  And  &  Bro.,  for  appellants.  La  Vega 
I  Clements  and  Blrkhead  it  Olements,  for  ap- 

1  pellee. 

I  O'REIAR,  J.  The  owner  of  a  tract  of  land 
I  worth  less  than  $1,000  undertook  to  mort- 
gage It  to  appellee's  assignor  In  1888  to  se- 
cure a  debt  of  $190.  The  owner  was  then 
a  married  man,  and  with  bis  wife  and  family 
occupied  the  land  as  a  homestead.  The  wife 
was  named  as  a  grantor  In  the  mortgage,  but 
failed,  she  says  by  oversight,  to  sig^n  or  ac- 
knowledge It,  though  willing  and  intendlnj; 
to  do  so.  In  the  mortgage  it  is  stated  tliat 
the  homestead  exemption  is  expressly  waived. 
In  1898  the  owner  and  hie  wife  mortgaged 
the  same  land  to  Aud  &  Bro.  to  secure  two 
named  debts.  This  mortgage  was  duly  exe- 
cuted and  recorded,  and  In  express  terms 
waived  the  homestead  exemption  of  the  mort- 
gagors. Tbe  owner  died  without  paying  ei- 
ther of  the  mortgage  debts.  There  were  no 
infant  children.  This  suit  Is  a  contest  be- 
tween appellee,  the  owner  of  the  $100  debt 
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secured  by  the  tint  mortgas^,  and  the  second 
mortgagee,  as  to  which  has  the  prior  Hen 
upon  the  land.  The  widow  of  the  mortgagor 
has  imdertalcen  by  a  writing  signed  and  ac- 
knowledged by  ber,  and  by  a  pleading  filed 
In  the  case,  to  give  fnll  effect  to  the  first 
mortgage  by  disclaiming  any  title  or  interest 
in  the  land,  and  attempting  to  rellnqnlsh 
whatever  homestead  right  she  had  to  the  first 
mortgagee. 

Ky.  St.  190S,  S  1702,  exempts  to  a 'debtor 
with  a  family  the  land  on  which  he  r^des 
as  a  homestead,  not  exceeding  $1,000  In  val- 
ue. It  creates  no  new  estate  in  the  debtor. 
It  merely  negatlTea  tbe  right  of  his  creditor 
to  subject  that  part  of  tbe  debtor's  land  to 
his  debts  excepting  those  contracted  before 
tbe  purchase  of  the  land  or  the  erection  of  the 
improTementa  upon  it.  Section  1706  provides 
the  manner  for  waiving  this  exemption.  It 
has  been  frequently  held  by  this  conrt  that 
tbe  exemption  can  be  waived  only  in  the  man- 
ner pointed  out  by  the  statute;  that  is,  the 
walvK  shall  be  In  writing,  subscribed  by  tbe 
debtor  and  his  wife,  and  acknowledged  and 
recorded  in  the  same  manner  as  conveyances 
of  real  estate.  Thorn  v.  Darlington.  6  Bnsh, 
448;  Balllnger  v.  Lester  (Ky.)  67  S-  W.  266; 
Wing  V.  Hayden.  10  Bush,  276;  Meade  v. 
Wright  (Ky.)  56  S.  W.  523;  Hensey  v.  Hen- 
Bey's  AAmt,  92  Ky.  164,  17  S.  W.  333;  Lear 
V.  Totten,  14  Bush.  101;  H«npblU  v.  Haas, 
88  Ky.  492.  11  S.  W.  6ia  Section  1702  re- 
Ileres  the  property  known  as  the  "homestead" 
from  debt  absolntely,  exc^  for  pnrcbaae 
money,  debts  created  jnlor  to  the  purchase 
of  tbe  land,  and  for  debts  created  before  the 
cfection  of  the  Improvements  thereon.  Those 
sre  tlie  only  ecceptloiis.  But  for  the  provi- 
sion of  section  1T06,  land  so  occupied  could 
not  be  snt^eeted  at  all  for  debts.  Whether 
the  homestead  la  an  estate  or  a  privilege  Is 
not  so  material  to  determine.  The  fact  is 
that  the  Legialatnre  has  made  such  lands  not 
liable  for  tiie  own^s  debbi  except  as  stated. 

section  1706  a  method  Is  provided  which. 
If  adapted,  will  make  that  land  liable  tot  the 
debts  q>eelfled  In  tbe  writing.  TTnless  the 
mefliod  given  by  section  1706  Is  takra  ad- 
vantage of,  then  section  1702,  which  makes 
an  absolute  exemption,  remains  In  force.  It 
la  sot  bi  tiie  power  of  the  debtor  to  waive 
ttue  law  In  any  other  manner  than  that  ex- 
pressly required  by  ttie  statute.  From  this 
It  follows  that  the  first  mortgage  of  1888, 
which  tbe  wife  did  not  sign,  was  void  In  so 
far  as  It  attempted  to  create  a  lien  upon  the 
land  of  tbe  mortgagor  wbleb  be  occupied  as 
a  homestead.  It  bdng  void  for  that  purpose, 
the  sabseqnent  mortgage  to  And  ft  Bxo.,  In 
which  Oie  wife  did  Join,  and  which  was  exe- 
cuted In  Btrtet  conformlt7  to  section  1706, 
Ky.  St.  1903,  constituted  tbe  first  lien  upon 
the  land.  It  was  not  competent  thereafter 
for  tbe  wife  of  tbe  mortgagor  to  give  the 
first  mortgagee  a  pr^nmce  over  And  ft  Bro., 
by  then  signing  and  acknowledging  a  convey- 
ance of  bw  homestead  right  And  ft  Bro.*8 


lien  bad  attached,  and  nothing  that  the  mort- 
gagor or  his  wife  could  do  thereafter  could 
defeat  or  diminish  the  perfect  lien  of  fh6 
mortgagees. 

The  Judgment  of  the  circuit  court,  not  be- 
ing In  accord  herewith,  Is  reversed,  and  cause 
remanded  for  Judgment  consistent  wltb  this 
opinion. 

DALMAZZO  T.  SIMMONS  et  al. 

(Oonrt  of  Appeals  of  Keotucky.   Jan.  26,  1904.) 

WILLS  —  ESTATES  CRBATBD  —  REMAINDERS  — 
FEB  SIMPLK— DIVESTMENT  OF  ESTATB-BONA 
FIDK  PUROHAaSRa-FAOTS  PUTTINQ  ON  IN- 
QVIRT. 

1.  Where  a  testator  devised  property  to  plain- 
tiffs* father  In  tmst  for  plaintiffs,  but  gave  the 
father  tbe  reuta  and  profita  thereof  during  his 
□atural  life,  and  the  will  was  duly  probated 
and  admitted  to  record  by  the  county  court  of 
the  county  of  testator's  residence,  as  required 
by  Ky.  St.  1908,  fi  4849.  a  remaludN  Interest, 
subject  to  their  father's  life  estate,  vested  in 
plaintiffs,  of  which  tbey  were  not  divested  by  a 
partition  suit  to  which  they  were  not  parties, 
or  by  a  conreyauce  from  their  father  to  de- 
fendant. 

2.  Where  the  records  showed  that  property 
conveyed  to  a  grantee  had  been  by  bim  convey- 
ed to  each  of  his  six  children,  one  of  whom 
had  died,  a  purchaser  of  ooe  claiming  to  own 
the  Interest  of  such  decedeot  was  put  on  in- 
quiry as  to  the  interest  of  such  deceased  child, 
and.  In  the  exercise  of  ordinary  prudence,  should 
have  examined  the  records  of  the  county  where 
such  child  had  died,  to  see  ff  he  had  disposed 
of  his  interest  by  will. 

3.  Under  Ky.  St.  1903,  {  2342,  providhig  that, 
unless  a  different  purpose  appear  from  exnresa 
words  or  necessary  inference,  estates  in  land 
created  by  deed  or  will,  without  words  of  in- 
heritance, shall  be  deemed  a  fee  simple,  or-snch 
estate  as  the  grantor  had  the  power  to  dispose 
of,  an  Interest  vested  In  children,  to  whose 
father  land  has  been  devised  In  trast  for  them, 
subject  to  the  father's  enjoyment  of  the  rents 
and  profits  for  his  life,  is  a  fee  simple,  except 
In  case  of  their  death  after  tbe  execution  of 
the  will  and  prior  to  tbe  death  of  testator. 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  rejrorted." 

Action  by  Maggie  May  Simmons  and  others 
against  W.  J.  Dalmazzo.  From  the  Judgment 
rendered,  defendant  appeals,  and  plaintiffs 
prosecute  a  cross-apiieal.  Af&rmed. 

C.  T.  Atkinson,  for  appellant  John  T. 
Kelly,  for  appellees. 

BUBNAM,  0.  J.  Joseph  O.  Simmons,  Al- 
bert Simmons,  Llllie  Simmons.  Nathan  R. 
Simmons,  William  B.  Simmons,  and  George 
W.  Simmons,  Jr.,  held  tiie  fee-simple  title  to 
five  tracts  of  land  In  Nelson  county,  which 
aggregate  710.7S  acres,  subject  to  the  life  es- 
tate therein  of  George  M.  Hays  and  his  wife, 
Margaret  Hays.  None  of  them,  however,  re- 
sided In  Nelson  county  prior  to  1884.  One 
of  them,  Albert,  died  a  dtlzm  and  resident 
of  BulUtt  county  in  tbe  year  1881,  leaving  a 
wUl  which  -mts  duly  probated  In  tbe  Bnllltt 
county  court,  which  reads  as  follows: 

"I,  James  Albert  Simmons,  of  Bullitt  Ooon- 
ty  Kentucky,  being  In  bad  health,  but  of 
good  mind  and  memory,  deem  It  my  duty  as 
well  as  my  privlllge  to  make  such  dlsposl- 
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Hon  of  my  worldly  affairs  ss  I  may  deem  beet 
for  my  sisters  and  *  brothers,  namely,  Lillle 
Simmons.  J<»eph  Simmons,  Nathan  B.  Sim- 
mons, Willie  Simmons,  George  W.  Simmons, 
Jr.  It  is  my  will  and  desire  that  they  shall 
have  all  of  my  property  both  real,  personal 
and  mixed,  and  share  equally  in  the  distri- 
bution of  my  effects.  That  portion  of  my 
property  that  shall  fall  to  my  oldest  brother, 
Joseph  G.  Simmons,  it  Is  to  be  held  In  trust 
by.  him  for  the  benefit  of  his  child  or  chil- 
dren. He  is,  however,  to  have  the  rents 
and  profits  of  same  so  long  as  he  shall  Uve, 
to  help  to  support  him  during  his  natural 
life.  Lastly.  I  hereby  constitute  my  father, 
George  W.  Simmons  executor  of  this  my  last 
will,  and  also  empower  him  to  act  as  guar- 
dian of  Nat;  Willie  and  George  during  their 
minority.   This  7th  of  October  1878. 

"[Signed]  Albert  Slmmoni. 

"Witnessed  J.  B.  Morris." 

After  the  death  of  George  M.  Hays  and  his 
wife,  Peggy  Hays,  the  life  tenants,  Joseph 
G.  Simmons,  Nat  R.  Simmons,  Llllie  H.  Sim- 
mons, and  William  W.  Simmons,  brought  an 
action  against  their  infant  brother,  O.  W. 
Simmons,  in  the  Nelson  county  conrt,  for  a 
partition  of  these  five  tracts  of  land  into  five 
equal  parts.  There  was  allotted  to  J.  G. 
Simmons  as  his  one-flftb  interest  therein  a 
tract  of  75  acres,  and  a  deed  for  the  fee-sim- 
ple title  was  duly  executed  to  him.  He  took 
possession  of  it  and  moved  bis  family  there- 
on, and  resided  there  until  the  25th  day  of 
January,  1898,  when  he  and  bis  wife  sold  and 
conveyed  this  75-acre  tract  of  land  to  W.  J. 
Dalmazzo  in  fee  simple,  with  covenant  of 
warranty,  In  consideration  of  $1,800  paid 
cash  in  hand.  On  the  10th  of  January,  1903. 
the  appellees.  Maggie  May  Simmons,  a  daugh- 
ter of  J.  G.  Simmons,  and  J.  G.  Simmons,  as 
trustee  for  his  five  children,  Ma^e,  Lowdy, 
Courtney,  Llllie,  and  Sarah  Simmons,  brought 
this  action  against  the  appellant,  W.  J.  Dal- 
mazzo, to  recover  from  app^ant  one-sixth 
of  the  76  acres,  claiming  the  ownership 
thereof  under  the  will  of  their  uncle,  Albert 
Simmons,  and  to  have  the  deed  to  appellant 
corrected  to  that  extent,  and  also  to  recover 
one-sixth  of  the  rents  and  profits  for  the  use 
of  the  land  during  the  time  that  it  had  been 
In  the  possession  of  appellant.  Defendant 
In  his  answer  pleaded,  first,  that  he  was  a 
bona  fide  purchaser  of  the  land  for  value, 
without  notice  of  the  will  of  Albert  Sim- 
mons; second,  that,  under  the  will  of  Albert 
Simmons,  J.  G.  Simmons  was  entitled  to 
the  use  of  the  interest  devised  to  him  during 
his  life,  which  fact  be  pleaded  in  bar  of  the 
claim  for  the  rent  or  use  of  the  proper^; 
third,  he  alleged  that  two  of  the  children  of 
J.  G.  Simmons  and  his  wife  bad  died  In  In- 
fancy subsequent  to  the  will  of  Albert  Sim- 
mons; that  each  of  these  children  were  vest- 
ed at  their  birth  with  a  onenBeventh  Interest 
In  the  land  in  controversy,  and  at  their  death 
their  shares  descended  to  their  parents,  Joe 
Q.  Simmons  and  Mary  U.  Simmons,  one  half 


each,  and  was  covered  by  their  deed  to  blzn. 
He  also  pleaded  that  Joe  G.  Simmons  txad 
made  improvements  upon  the  land  sabse- 
quent  to  Its  allotment  to  him,  which  had 
increased  its  salable  value  at  least  (634, 
which  he  claimed  should  be  ratably  taken 
from  the  intnest  of  the  Infant  plaintiffs.  It 
was  adjudged  by  the  circuit  court  that  J.  6. 
Simmons  owned  a  life  estate  under  the  will 
of  his  brother,  Albert,  In  the  one-sixth  of  tlie 
land,  and  that  It  was  Included  In  the  convey- 
ance to  appellant,  and  that  he  and  his  wife 
inherited  the  fee-simple  title  to  the  Interest 
of  their  two  children,  who  died  in  infancy, 
and  that  this  Interest  passed  by  their  deed 
to  the  appellant;  that  appellant  was  entitled 
under  his  deed  to  the  use  and  occopatloii  of 
the  76  acres  during  the  life  of  J.  G.  Slmnaons, 
and  that  on  the  death  of  J.  G.  Simmons  bis 
five  children  would  be  entitled  to  five-sev- 
enths of  this  one-sixth.  The  defendant;  Dal- 
mazzo, has  appealed,  and  plalntitCB  pnwecate 
a  cross-appeal. 

Appellant  Insists  that  the  children  of  J. 
Q.  Simmons  are  chargeable  with  his  Degli- 
gence  and  fraud  as  against  his  rights  as  an 
Innocoit  purchaser  for  value,  and  that  tbey 
have  lost  in  conseqaoice  thereof  the  land 
willed  to  them  by  their  uncle;  second.  It  is 
claimed  that  as  the  will  of  Albert  Simmons 
was  not  recorded  In  Nelson  county,  where 
the  land  was  located,  their  claim  to  the  land 
In  controversy  Is  equitable,  and  that  la  this 
contest  between  equities  he  has  the  better 
one.  We  cannot  concur  in  either  contentioii. 
The  will  of  Albert  Simmons  was  properly 
proven  and  admitted  to  record  by  the  county 
court  of  the  county  of  his  residence,  aa  re- 
quired by  section  4849,  Ky.  St  1903.  and  vest- 
ed in  the  children  of  J.  G.  Simmons  living  at 
that  time,  or  when  they  subsequently  came 
Into  existence,  a  vested  Interest  in  remainder, 
subject  to  the  life  estate  devised  to  their 
father;  and  they  were  not  divested  of  this 
interest,  either  by  the  partition  suit  In  the 
Nelson  county  court,  to  which  they  weee  not 
parties,  or  by  the  deed  from  Joseph  G.  Sim- 
mons and  ^fe  to  the  appellant,  Dalmazxo. 
He  was  bound  to  take  notice  of  the  facts 
disclosed  by  the  records.  They  show  that 
this  land  had  been  conveyed  to  George  W. 
Simmons  and  his  wife,  Margaret  E.  Simmons, 
by  G.  M.  Hays  and  wife,  that  there  was  no 
subsequent  conveyance  by  Margaret  Hays  of 
her  Interest,  and  that  George  W.  Simmons 
had  conveyed  his  interest  to  each  of  his  six 
children,  Albert  included.  These  facts  were 
sufficient  to  give  appellant  notice  of  the  In- 
terest of  Albert  Simmons,  and  ordinary  pru- 
dence on  his  part  would  have  suggested  an 
examination  of  the  records  of  the  county  In 
which  he  died,  for  the  purpose  of  ascertain- 
ing whether  be  had  made  disposition  of  his 
Interest  by  his  will.  It  certainly  cannot  be 
fairly  contended  that  those  Infants  should 
lose  the  provision  made  for  them  by  the  vrlU 
of  their  uncle  by  the  negligence  of  appellant 
or  the  ttanil  or  carelessness  at  tbelr  father. 
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Cotmsel  for  appellees  has  mad*  a  rery  In- 
genious arKQment  to  show  tliat  the  Interest 
of  the  children  of  J.  6.  SinunonB  Is  a  defeasi- 
ble fee  and  not  a  fee  simple.  Section  2342 
of  the  Eenttii^  Statutes  of  1903.  proTldea: 
"Unless  a  dlfterent  purpose  appear  from  the 
express  words,  or  necessary  Inference,  every 
estate  In  land  created  by  deed  or  will  without 
words  of  inheritance  shall  be  deemed  a  fee 
simple,  or  such  estate  as  the  grantor  has  the 
power  to  dispose  of."  In  construing  provi- 
sions of  wills  containing  provisions  similar 
to  that  of  Albert  Simmons,  this  court  has  uni- 
formly held  that  the  Interest  In  remainder 
was  a  fee  rimple,  unless  the  remainderman 
died,  after  the  execution  of  the  will,  prior  to 
the  death  of  testator.  See  Baxter,  etc.,  t. 
Isaacs  (Ey.)  71  S.  W.  907,  and  the  authorities 
there  etted. 

As  the  Judgment  of  tbB  drcnlt  court  Is  in 
conformity  with  the  condodonfl  boe  xeadh 
ed,  It  iB  affirmed. 


ELLIS'  ADU'B  v.  BLAOEBRBY. 
(Court  of  Appeals  of  Eentacky.  Jan.  28.  190i.) 

NOTSa-POSSBSSION  BY  PATOR— PRESUUPTION 
—N<»4PATHBNT— BURDEN  07  PROOP- 
JUDOHENT  ON  PLBADmaS. 

1.  Possesion  of  a  note  by  the  payor  creates 
a  OTesnmptioD  of  Its  payment. 

2.  Where  a  note  la  in  possessloo  of  the  iiayor, 
the  btirdeD  of  proof  In  an  action  thereon,  to 
show  that  It  has  not  been  paid,  rests  on  the 
puree. 

8.  In  an  action  on  a  note  the  answer  was  a 
plea  of  payment  with  an  averment  that  the 
note,  when  paid,  was  delivered  to  the  payor, 
and  the  note  was  filed  with  the  answer  and 
made  a  part  thereof.  The  reply  denied  pay- 
ment, and  also  delivery  of  the  note  to  the  pay- 
or, and  it  admitted  possession  of  the  note  by 
the  defendant,  and  averred  that  defendant  got 
the  note  from  the  private  papers  of  the  payee 
after  her  death.  Held,  that  a  contention  that 
plaiotlff  was  entitled  to  a  jodgment  on  the 
pleadings  becaose  there  was  no  rejoiuder  filed, 
controverting  the  averment  of  the  reply  as  to 
bow  defendant  got  the  note.  Is  without  merit 

Appeal  from  Circuit  Court,  Pendleton 
Oonnty. 

"Not  to  be  officially  reported." 

Bill  by  Martha  Bills'  admlolstrator  against 
Harriet  Blackwby.  From  a  decree  Ua  do- 
fMidant,  plaitttlff  appeals.  Affirmed. 

Leslie  T.  Applegate,  for  appellant.  O.  H. 
Foasett  and  Jno.  H.  Bailwr,  for  appdlee. 

SETTLE,  J.  Appellant,  as  administrator 
of  the  estate  of  Martha  Ellis,  deceased,  soed 
the  appellee  hi  the  lower  court  upon  a  note 
of  fUSLSS,  whldi  she  executed  to  bis  Intes- 
tate Uay  4,  1887,  and  the  payment  of  which 
was  secured  by  a  mortgage  of  the  same  date 
upon  a  house  and  lot  In  the  town  of  Fal- 
mouth, Pendleton  county,  deBcrlt)ed  in  the 
petition.  It  was  averred  in  the  petition  that 
the  note  had  been  lost,  but  was  not  such  an 
Instrument  as  would  pass  by  delivery,  and 
that  It  was  due  and  wholly  unpaid.  In  the 

11.  8m  BltlB  u«  NotM,  vol.  T,  Cut.  Sis.  I  1«M. 


answer  ffled  by  the  appellee  It  was  averred. 
In  substance,  that  the  note  was  paid  in  full 
by  her  In  the  year  1895,  with  certain  ac- 
counts and  fttaims  that  site  heMi  against  the 
Intestate  upon  which  the  latter  was  Indebted 
to  her,  and  which  she  took  np  In  full  satis- 
faction of  the  note.  It  was  not,  however, 
averred  In  the  answer  tliat  the  note  was  then 
delivered  to  her  by  the  Intestate,  or  that  It 
was  In  appellee's  possession  when  the  answer 
was  ffied.  A  reply  was  ffied  to  the  answer, 
simply  denying  the  plea  of  payment  At  the 
next  term  of  the  court  the  appellee  filed  an 
amended  answer  In  which  It  was  denied  that 
the  note  bad  been  lost,  and  this  denial  was 
followed  by  the  averment  that  the  note  was 
delivered  to  her  by  the  Intestate  at  the  time 
of  the  settlement  set  out  In  the  original  an- 
sw^;  that  it  was  In  her  possession;  and  the 
note  was  in  fact  filed  with  and  made  a  part 
of  the  amended  answer.  By  his  reply  filed 
to  the  amended  answer  the  appellant  denied 
that  the  note  sued  on  was  ever  paid  or  In 
any  wise  settled  by  the  appellee,  or  that  it 
was  ever  turned  over  to  her  by  his  Intestate, 
or  that  appellee  came  into  possession  of 
same  during  the  lifetime  of  the  Intestate. 
These  denials  are  followed  by  the  averment 
that  appellee  and  the  Intestate  were  sisters, 
and  that  all  the  personal  property  of  the  in- 
testate.  Indndlng  her  private  papm,  was  In 
the  possession  of  appellee  from  tlie  death  of 
the  Intestete  until  the  appellant  qualified  as 
administrator  of  the  latter's  estete,  and  that 
appellee  In  that  way  obtelned  possession  of 
the  note.  No  rejoinder  was  filed  to  the  re- 
ply to  the  amended  answer.  After  the  tak- 
ing of  proof  by  depositions  the  case  was  sub- 
mitted to  the  court;  and  by  the  Judgment 
rendered  the  petition  was  dismissed,  and  the 
appellee  allowed  her  coets.  From  that  Judg- 
ment the  administrator  baa  appealed. 

There  were  but  three  depositions  taken  In 
the  case.  They  contain  the  testimony  of 
appellant,  appellee,  and  one  J.  U.  Biggie. 
Appellant  testified  that  he  bad  two  conver- 
sations with  appellee  in  1896,  soon  after  hla 
qualification  as  administrator  of  the  dece- 
dent's estate,  in  each  of  which  he  says  she 
admitted  that  she  "owed  the  money,  but 
was  not  able  to  pay  It  as  the  house  that  the 
mortgage  Is  on  was  the  only  source  of  rev- 
enue she  had  for  making  a  living."  The  ap- 
pellant farther  testified  that  no  one  was 
present  at  the  time  of  either  conversation 
except  the  appellee  and  himself.  It  also  ap- 
pears from  his  deposition  that  appellant  Is  a 
creditor  of  the  decedent's  estate  to  the 
amount  of  $385.60,  and  perhaps  an  account 
for  whisky  in  addition,  aud  that  the  only 
assets  belonging  to  the  estete  besides  the 
note  claimed  to  be  owing  by  appellee  was 
one-half  of  $435,  realized  from  the  sale  of  n 
house  and  lot  in  Falmouth,  of  which  the 
decedent  was  Joint  owner  with  another  per- 
son, of  which  house  and  lot  appellant  be- 
came the  purchaser  at  Ite  sale.  The  witness 
Higgle,  whose  deposition  was  taken  In  appel- 
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lanf  8  behalf,  teatlfled:  Tliat  he  marHed  the 
daughter  and  only  child  and  heir  at  law  oC 
the  decedent,  Martha  Bills.  His  wife  had 
no  children.  She  died  in  March,  1886^  and 
her  mother  In  December,  1886.  That  be  and 
his  wife  Ured  with  her  mother  from  1878 
mktU  ber  death.  He  renuiined  in  the  hooae 
of  tbe  mothra^lnrlaw  until  his  wife's  death, 
and  when  he  left  the  premises  be  gave  stnne 
personal  etrects  that  had  belonged  to  his 
mother-in-law  to  appellee  and  a  Mrs.  Wat- 
Bcm,  who  removed  them,  but  some  of  the 
things  were  In  tbe  boose  when  one  But^ 
Morris  tbmafter  mored  Into  it  At  a  later 
date  the  witness  saw  his  mother-in-law's 
bureau  and  a  trunk,  which  had  belonged  to 
hia  wife^  in  the  house  td  appellee.  Tbe  wit 
ness  also  testified  that  aroellee  had  access 
to  tbe  fumftnre  of  bis  mother-in-law  after 
her  death  while  he  and  his  wife  occupied  the 
house,  but  his  d^sltlon  contains  no  state- 
ment to  effect  that  ttie  appellee  did  in 
fact  go  Into  any  artide  of  fumitnre  In  which 
the  decedent's  papers  were  kepl^  or  that  she 
thereto  got  possession  of  the  note  In  con- 
troversy. In  fact,  thoe  was  no  statement 
from  the  witness  that  he  knew  where  tbe 
papers  of  the  decedent  were  kept,  or  that 
he  ever  saw  the  note  in  controvert.  The 
ai^llee's  deposition  contains  the  positive  de- 
nial that  she  made  to  aroellant  any  aucli 
iidmlsslona  of  UablU^  upon  the  note  as  were 
testified  to  by  blm.  Further  than  this  she 
could  not  go,  as  she  would  not  have  been 
allowed  to  testify  as  to  any  conversation  or 
transactloD  that  occurred  between  herself 
and  her  deceased  sister. 

The  possession  of  a  note  by  one  named 
therein  as  payee,  or  such  possession  by  bis 
assignee,  furnishes  presumptive  evidence  of 
Its  nonpayment.  If,  In  an  action  upon  tbe 
note  by  the  payee  or  assignee,  the  payor  in- 
terposes the  defense  of  payment,  the  law 
places  upon  him  the  burden  of  overcoming 
tbe  prima  facie  case  made  by  the  payee  in 
possession  of  the  note.  In  such  a  case,  if  the 
payor  fall  to  introduce  any  evidence,  or 
that  introduced  by  him  be  not  sufficient,  to 
establish  payment  of  tbe  note,  the  presump- 
tion of  its  nonpayment  created  by  the  payee's 
possession  of  the  note  will  entitle  the  lat- 
ter to  a  judgment  Upon  the  other  hand, 
possession  of  the  note  by  the  payor  creates 
a  presumption  of  its  payment  by  him,  and  In 
that  state  of  case  the  burden  of  proving  that 
It  has  not  been  paid  rests  upon  the  payee. 

In  the  case  at  bar  we  take  It  for  granted 
that  the  lower  court  found  that  the  testi- 
mony of  tbe  appellant  as  to  appellee's  al- 
leged admissions  of  indebtedness  upon  the 
note  In  controversy  was  not  sufficient  to  over- 
throw the  presumption  of  its  payment  fur- 
nished by  her  possession  thereof,  especially 
us  this  presumpUou  was  backed  and 
strengthened  by  her  positive  denial  that  she 
bad  ever  made  to  the  appellant  any  admis- 
sion of  UabilltT  thereon.  It  appellant  was 
told  by  appellee  as  far  back  as  1886^  hi  sob- 


stance,  that  she  ms  not  able  to  pay  tbe 

note^  and  would  never  be  able  to  do  so,  why 
did  he  delay  the  bringing  of  tbe  suit  until 
the  year  1899,  and  what  did  he  hope  to  ac- 
complish by  the  delay?  The  unreasonaUe- 
ness  of  this  delay  upon  the  part  of  the  appel- 
lant together  with  the  fact  that  the  dece- 
dent took  no  steps  during  her  lifetime  to  otd- 
lect  the  note^  though  it  was  executed  as  flu 
back  as  the  year  1887,  may  have  had  some 
weight  with  the  chancellor  in  determining 
the  rights  of  the  parties,  and  doubtless  serv- 
ed to  strengthen  In  some  degree  the  presump- 
tion of  payment  created  by  tbe  appellee's 
possession  of  tbe  note. 

But  It  Is  insisted  fo^  appellant  that  as 
there  was  no  r^oSnAer  filed  controverting 
the  reply  to  the  amended  answer,  tbe  appel- 
lant was  entitled  to  a  Judgment  upon  the 
pleadings.  Payment  of  the  note  was  averred 
In  the  original  answer.  Tbe  amended  an- 
swer contained  the  additional  averment  that 
at  the  time  the  note  was  paid  by  tbe  appel- 
lee it  was  delivered  to  her  by  tbe  decedent, 
that  It  was  In  her  possession,  and  It  was 
thereupon  filed  with  tbe  amended  answer, 
and  by  apt  language  made  a  part  tliereof,  as 
evidence  of  Its  payment  The  reply  denies 
the  fact  of  payment,  ahio  the  delivery  of  the 
note  by  the  deceased  to  sppellee,  but  admits 
the  appellee's  possession  of  the  note^  and 
aveia  that  she  got  It  tram  tbe  private  papers 
of  deceased  after  her  death.  The  lasues  were 
snfflcleutly  made  without  the  averment  as 
to  how  the  appellee  got  the  note.  If  It  was 
not  paid  by  her  and  not  delivered  to  her  by 
reason  of  her  payment  of  it  it  Is  wholly  Im- 
material how  or  In  what  othw  way  she  got 
it  If  she  got  it  from  the  decedent's  papers 
after  ber  death,  it  was  admissible  for  appel- 
lant to  prove  that  fact  under  the  dmlml  con- 
tained in  the  reply  that  it  had  been  deliv- 
ereA  her  by  the  decedent  at  the  time  ot  its 
payment  Evidence  need  not  and  shonid 
not  be  pleaded.  When  an  afflnnatlTe  aver- 
ment aa  in  the  r^ly  in  tlUs  caw.  Is  In  ef- 
fect a  denial  of  an  averment  in  the  amended 
answer,  a  traverse  Is  unnecessary.  Logan 
County  National  Bank  v.  Barclay  (Ky.)  4(i 
S.  W.  676;  Wise  v.  Covington  &  0.  Street 
By.  Co.,  91  Ky.  637,  16  8.  W.  861;  Smith  v. 
U  &  N.  B.  B.  Co.,  8fi  Ky.  11.  28  B.  W.  662. 
22  L.  B.  A.  72. 

Being  unable  to  say  tbi^t  tbe  Judgment  of 
the  chancellor  Is  against  the  weight  of  the 
evidence,  the  same  Is  affirmed. 


DONNELLY  v.  DONNELLY. 
(Court  of  Appeals  of  Kentucky.  Jan.  27.  19M.1 

DIVORCB  — ALIMONY  —  APPEAL  —  OONSIDBRA- 

TION  OP  MBRITS— EVIDENCB— LBTTEKS 
—COUNSEL  FEB. 

1.  While  the  Court  of  Appeals  has  no  juria- 
diction  of  B  Jmlement  (rrantinR  a  divorce,  on  ap- 
peal from  a  JudKinent  for  alimony  it  will  look 
into  tbfl  merits  of  tbe  jodmnent  for  divorce  for 
the  iiurpose  of  asoertafnliw  whether  or  not  alt- 
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mony  wna  properly  awarded,  and,  If  the  divorce 
(a  withont  legal  baaia,  the  award  of  alimony  will 
be  reversed. 

2.  Id  a  suit  for  divorce  ou  the  grotind  of  adul- 
tery, certain  letters  introdaced,  witboat  evi- 
dence as  to  whom  they  were  written  by,  or  that 
they  were  addressed  to  or  received  defend- 
ant, were  incompetent, 

8.  Under  Ey.  St.  1908,  I  900,  providing  that, 
In  an  action  for  divorce,  the  husband  shall  pay 
the  coats  of  each  party,  unless  it  appear  that 
the  wife  is  in  fault  and  has  ample  estate  to 
pay  the  same,  a  jodsmest  against  the  hasbaad, 
allowins  the  wife  f&O  coonsel  fee  on  granting 
her  a  divorce,  waa  propw,  althoush  tha  divorce 
was  improperly  granted. 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  ofBclally  reported." 

Action  for  divorce  by  Emma  Donnelly 
agalnat  K.  T.  Donnelly.  There  was  a  judg- 
ment  of  divorce,  and  for  alimony  and  coun- 
sel fee;  and  from  the  Judgment  for  alimony 
and  counsel  fee,  defendant  appeals.  Judg- 
ment for  alimony  reveraed,  and  for  couneel 
fee  affirmed. 

W.  P.  Sandedge  and  Jno.  S.  Rea,  tor  appel- 
lant. E.  B.  Drake,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
by  appellee  for  an  absolute  divorce  from  her 
husband,  the  appellant,  on  the  ground  of 
adaltery.  By  amended  petition  she  set  up 
the  additional  ground  of  cruel  and  Inhuman 
treatment,  bat,  as  no  eCTort  was  made  to 
substantiate  this,  it  may  be  dismissed  from 
further  consideration.  Appellee  left  tlie  bome 
of  ber  husband  upon  the  ground  mentioned 
in  her  pleading,  and  notified  him  of  her  de- 
termination never  to  return.  Upon  final  trial 
the  chancellor  awarded  appellee  a  divorce  a 
vinculo  matrimonii,  the  sum  of  9^50  alimony, 
and  to  ber  counsel  tbe  sum  at  $2B0  as  attor- 
ney's fee. 

As  this  court  has  no  Jurisdiction  to  enter- 
tain an  appeal  from  a  judgment  granting  a 
divorce,  appellant  has  appealed  from  so  much 
of  the  Judgment  as  awards  alimony  and  at- 
torney's tee.  We  have  often  held  that,  while 
we  bare  no  Jurisdiction  of  a  Judgment  grant- 
ing a  divorce,  yet  we  will  look  into  tbe  merits 
of  the  Judgment  for  the  purpose  of  ascertain- 
ing whether  or  not  the  award  of  alimony  Is 
proper,  and.  If  It  be  found  that  there  was  no 
legal  basis  for  tbe  divorce,  the  award  of  ali- 
mony would  be  reversed.  Lee  v.  Lee,  1  Duv. 
197;  Beall  v.  Beall,  80  Ky.  673;  Woolfork 
V.  Woolfqrk  (Ky.)  29  S.  W.  742.  While  enter- 
taining the  highest  respect  for  tbe  opinion  of 
ttie  chancellor,  we  are  utterly  unable  to  perv 
reive  upon  what  evidence  the  Judgment  of 
divorce  Ifl  predicated.  There  waa  no  testi- 
mony on  this  subject  which  could,  at  best, 
more  than  raise  a  suspicion  of  Improper  con- 
duct; and,  without  going  into  the  matter  in 
detail,  we  can  say  that  a  careful  reading 
establishes  tbe  conviction  that  appellee  whol- 
ly failed  to  prove  the  allegations  of  her  peti- 
tion. The  letters  which  were  Introduced  were 
incompetrat,  as  there  was  no  evidence  as  to 
whom  ttwy  were  written  by,  or  that  they  were 


addressed  to  or  received  by  appellant  Ap- 
pellant's daughter,  whose  testimony  was  the 
medium  for  the  introduction  of  the  letters  In 
question,  could  only  state  that  they  were 
abown  to  her  by  appellee.  She  did  not  know 
who  wrote  tbem,  that  her  father  bad  ever 
received  them,  or  where  appellee  obtained 
tbem.  One  would  hold  his  character  Iff  a 
precarious  tenure  If  it  could  be  broken  down 
by  such  evidence  as  these  letters  afford,  com- 
ing in  the  questionable  shape  they  do;  and 
esi>eclally  is  this  true  where  the  law  seals  tbe 
Hps  of  him  at  whom  they  are  aimed,  and  In 
this  way  would  place  him  at  the  mercy  of 
appellee  If  she  chose  to  concoct  and  intro- 
duce tbem  against  him.  There  having  been 
no  foundation  laid  for  the  introduction  of 
the  letters,  they  were  incompetent 

We  are  of  (pinion  that  the  court  erred  In 
granting  the  divorce,  and,  this  being  true,  It 
was  also  erroneous  to  award  alimony. 

The  sum  of  $260  allowed  appellee's  coun- 
sel seems  to  have  been  established  by  suffi- 
cient evidence,  and  is  not  excessive  in 
amotmt  This  part  of  the  Ju^rment  is  cor- 
rect. Section  900,  Ky.  St  1908;  Whitney  v. 
Whitney,  7  Bush,  620. 

Wherefore  so  much  of  the  Judgment  as  al- 
lows to  appellee's  oounsel  a  fee  is  affirmed; 
so  much  as  awards  her  aUmony  is  revevsed. 


UNITED  LOAN  &  DEPOSIT  BANK  OF 
CAlfPBELI^BURO  v.  BITZBR  et  at 

(Court  of  Appeals  of  Kentucky.  Jan.  27, 1904.) 

MUNICIPAL  CORPORATIONS  —  IMPROVEMENT 
WARRANTS  —  LIEN  CREATED  —  WITNESSES - 
COMPBTBNOT  —  TRANSACTIONS  WITH  DECB- 
DBNTS. 

1.  Under  the  express  provisions  of  Code,  § 
600,  one  cannot  testify  for  himself  as  to  trans- 
actions with  a  perBon  deceased  at- the  time  the 
testimony  Is  offered. 

2.  Where  a  contractor,  pursuant  to  agreement 
with  his  surety  to  secure  him  for  advances 
made,  assigned  him  apportionmeut  warranta 
which  were  drawn  in  favor  of  himself  against 
his  own  property,  as  audi  warrants  created  no 
obligation  in  his  own  favcn-,  the  assignment  of 
them  gave  the  surety  no  lien  which  be  could 
enforce  against  a  mortgage  executed  by  the 
contractor. 

Appeal  from  Gircnlt  Court,  Jetferson  Coun- 
ty. Common  Pleas  Division. 

"To  be  officially  reported." 

Suit  by  the  United  Loan  &  Deposit  Bank 
ot  Campbellsburg  against  Peter  Bitzer  and 
others.  From  a  Judgment  for  defendant  Bit- 
zer, plaintiff  appeals.  Reversed. 

Oarroil  &  Carroll  and  Wallace  A  Miller, 
for  appellant  Alfred  Selllrman,  tar  appel- 
lees. 

HOBSON,  J.  On  July  18,  1892.  Michael 
Oleason  executed  to  John  I.  Calloway  his 
note  for  $2,000,  and  a  mortgage  to  secure  It 
on  some  lots  on  Floyd  street  In  tbe  city  of 
Louisville.  Tbe  note  and  mortgage  were  as- 
signed by  Calloway  to  appelant  the  United 
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Loan  &  Deposit  Bank,  who  filed  this  suit  to 
enforce  Its  lien.  Peter  Bltzer  was  made  a 
defendant  to  the  action,  and  aet  up  the  fact 
that  Michael  Gleason  In  the  year  1893  made 
a  contract  with  the  city  of  IxmlsrlUe  for  the 
Improvement  of  Floyd  street  between  the 
center  line  of  Magnolia  avenue  and  the  cen- 
ter line  of  Burnett  avenne;  that  npon  the 
execution  of  this  contract  Gleaaon  desired 
to  borrow  money  from  Bitzer  to  purchase 
the  necessary  materials  and  to  pay  for  the 
woi^  required  in  the  construction  of  the  Im- 
provement as  provided  by  his  contract;  that, 
with  the  express  agreement  between  him  and 
Oleason  that  Oleason  should  assign  over  to 
him  the  contract  with  the  city,  and  all  the 
warrants  to  be  received  thereunder,  Bltzer 
advanced  to  Oleason,  in  money,  the  full  val- 
ne  of  the  contract,  and  of  all  warrants  to  be 
received  thereunder,  and  Oleason  assigned 
to  Bltzer  all  his  rights  under  the  contract, 
and  all  money  and  warrants  to  be  received 
thereunder,  of  all  which  the  cl^  of  Lonlft- 
ville  bad  due  notice;  that,  under  Bltzer's  su- 
pervision, and  by  his  direction,  and.  with  his 
means  and  money,  the  Improvement  vms 
made;  that  Bltzer  paid  with  bis  own  means 
for  all  of  the  material  used  In,  and  the  work 
done  on.  the  Improvement;  that  Oleason  did 
not  furnish  any  of  the  material,  or  pay  for 
any  of  the  material  or  work,  bat  the  Im- 
provement was  wholly  constructed  by  Bltzer, 
and  at  his  expense;  that  three  warrants  were 
Issued  by  the  dty  for  the  cost  of  the  improve- 
ments, which  was  chargeable  to  Oleason's 
properly,  and  these  warrants  were  issued  to 
Bitzer.  On  these  facts,  Bitzer  claimed  a  Hen 
on  the  land  for  the  amount  of  the  warrants. 
A  demurrer  having  been  sustained  to  this 
pleading,  Bltzer  filed  an  amended  pleading, 
In  which  he  alleged  that  the  Improvement  in 
front  of  the  property  of  Oleason  enhanced  Its 
value  to  the  extent  of  Its  cost  The  court 
thereupon  overruled  the  demurrer  to  the  an- 
swer as  amended,  and,  the  case  being  snb- 
mltted  for  final  hearing,  entered  Judgment 
giving  Bltzer  preference  over  the  mortgage 
executed  to  Calloway,  and  from  this  Judg- 
ment the  bank  appeals. 

We  need  not  consider  whether  the  allega- 
tions of  the  answer  as  amended  were  sutB- 
clent  to  entitle  Bltzer  to  precedence  over  the 
mortgage.  The  allegations  of  the  answer 
were  aptiy  denied  by  a  reply,  and  the  only 
proof  taken  to  sustain  the  allegations  of  the 
answer  Is  the  deposition  of  Bltzer  himself 
and  the  depo^tion  of  his  clerk,  Wilkes.  Ex- 
ertions were  filed  to  the  evidence  of  Blt- 
Eer  on  the  ground  that,  Oleason  being  dead, 
be  could  not  testify  for  himself  as  to  any 
transaction  between  him  and  Oleason.  This 
exception  was  well  taken.  The  testimony  of 
Bltzer  as  to  transactions  between  him  and 
Oleason,  who  Is  dead,  cannot  be  considered, 
for  he  cannot  testify  for  himself,  under  sec- 
tion 606  of  the  Code,  as  to  a  transaction  with 
the  decedent  Turner  Mitchell  (Ky.)  61 
&  W.  468;  Trail  t.  Turner  (Ky.)  66  S.  W. 


faH;  Murray  v.  Bast  Bnd  Improvement  Com- 
pany (Ey.)  60  a.  W.  648.  Wilkes  states  that 
he  kept  books  for  Bltzer;  that  Bltzer  was 
the  surety  of  Oleason  in  the  contract;  that 
Bltzer  furnished  groceries  and  money  to 
Oleason  to  do  the  work  with,  commencing  in 
the  flrat  part  of  April,  1893;  that  they  were 
furnished  under  the  agreement  that  Bltzer 
was  to  have  an  apportionment  warrant  tor 
enough  to  cover  the  amount  advanced,  the 
arrangement  having  been  made  before  the 
work  was  done  or  the  advances  made.  He 
filed  with  his  deposition  an  Itemized  accoont 
rmming  from  April  11,  1898,  to  August  81st 
and  footing  up  $1,766.64.  This,  he  says.  Is 
the  correct  account  of  the  advances.  The 
attSie  amount  of  Oleason's  contract  was  $6,- 
012.92.  There  were  three  warrants  issued 
against  the  property  of  Oleason— one  for 
¥119.19,  another  for  $1,631.  and  the  third  tor 
$182.91.  All  the  other  warrants,  19  In  num- 
ber, appear  to  have  been  collected  by  Olea- 
son or  by  E.  F.  Flnley,  his  assignee.  Only 
the  three  warrants  against  Oleason's  own 
property  appear  to  have  come  into  the  hands 
i  of  Bitzer.  These  were  directed  by  the  city 
j  to  be  issued-  to  Oleason,  and  were  Indorsed 
[  by  Oleason  to  EL  F.  Flnley,  and  by  Flnley  to 
I  Bltzer.  Each  of  them  orders  M.  Oleason  to 
pay  to  Bi.  Oleason  the  amount  ther^  spec- 
ified for  Improving  Floyd  street  from  Burnett 
to  Magnolia  avraine.  The  warrant  of  the  dty 
In  favor  of  Oleason  on  himself  mast  stand 
as  a  note  where  the  same  person  Is  both  the 
obligor  and  the  obligee.  When  Oleason  re- 
ceived the  warrant  from  the  dty,  directing 
himself  to  pay  himself  so  much  money,  he, 
being  both  the  payor  and  the  payee  of  the 
paper,  could  not  by  assigning  It  vest  any 
right  of  action  in  his  assignee,  or  give  him 
any  lien  on  the  land  as  against  third  par- 
ties. Tbas,  where  a  note  has  been  paid  off. 
which  Is  secured  by  a  lieu  on  land,  the  obli- 
gor cannot  again  put  it  out  in  circulation, 
and  thus  create  a  lien  on  the  land  as  to  third 
persons.  If  Oleason  had  continued  to  bold 
these  warrants,  he  conld  not  have  set  them 
up  himself,  as  against  the  moctgage  execut- 
ed to  Calloway,  and  Bltzer,  as  his  assignee. 
Is  simply  substituted  to  his  rights.  AlUn  v. 
Shadbume's  Ex'r,  1  Dana,  68,  25  Am.  Dec 
121;  Morrison  v.  Stockwell,  0  Dana,  172; 
Muhling  V.  SatUer,  3  Mete  286,  77  Am.  Dec. 
172;  Logan  County  Bank  v.  Barclay,  101 
Ky.  97,  46  8.  W.  675.  It  Is  true,  Bltzer  was 
Oleason's  surety  In  the  contract  and  be  made 
advances  to  him  upon  the  promise  of  an  ap- 
portionment warrant  His  account  seems  to 
consist  in  the  main,  of  merchandise  to  the 
hands,  or  feed,  and  ran  along  from  day  to 
day,  in  small  amounts,  from  April  to  August 
By  furnishing  this  money  to  his  prindpal,  he 
stood  in  no  different  light  than  any  other 
surety  making  advances  to  his  prindpal  In 
carrying  out  the  contract  The  fact  that 
Oleason  promised  to  assign  him  an  apportion- 
ment warrant  to  secure  hbn  does  not  help 
liim,  when  this  promise  waa  not  carried  oat 
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In  tiie  making  of  a  valid  assfgnment  Thli 
alignment  by  Qleason  ot  the  warrants  pay- 
able to  himself  on  bimaelf  waa,  as  to  third 
parties.  In  law,  no  assignment.  There  la 
nothing  In  the  case  to  sustain  the  allegations 
of  the  answer  that  Bltzer,  as  surety,  took 
charge  of  the  work,  and  performed  the  con- 
tract at  his  expense.  The  authorities  relied 
on  for  appellee  are  therefore  Inapplicable, 
and  we  hare  the  case  simply  of  a  debtor  as- 
signing to  Ms  creditor,  for  his  secnrl^,  a 
paper  which,  as  to  third  parties,  was  unen- 
forceable. Byan  t.  Doyle,  79  Ky.  868; 
Thompson  v..  George,  86  Ky.  811,  5  3.  W.  760. 

We  therefore  conclude  that,  as  to  the  mort- 
gage executed  by  the  decedent  to  Calloway, 
Bltzer  has  no  lien  on  the  land  by  reason  of 
the  apportionment  warrant  assigned  to  him 
by  Flnley.  The  Judgment  Is  therefore  re- 
versed, with  directions  to  enter  a  Judgment 
In  ftiTor  of  the  bank. 


PITCH  et  nx.  t.  DUCKWALU 
(Court  of  Appeals  of  Kentucky.  Jan.  26,  1904.) 

HORTaAQES  -  FATHBNT  —  BVIDENCB  —  BOMB- 
STEAD— SAZiB  AND  RBIHBURSBHBKT— ASSIGN- 
MENT FOR  CRBDITORS-aiQHT  OF  ATTAGH- 
MBNT— GHANGB  IN  LAWS. 

1.  Evidence  In  an  action,  with  attachment  of 
real  estate,  M4  Insufficient  to  sustain  a  fiodiDg 
that  a  mmtBsse  thereon  liad  been  paid,  so  that 
the  attachment  was  not  subject  thereto. 

2.  A  homestead  may  not  be  sold,  the  pro- 
ceeds Invested  in  persraalty,  and  used  In  trad- 
ing for  an  Indefinite  time,  and  then  invested 
in  another  homestead,  exempt  fmn  antecedent 
debta. 

8.  A  general  deed  of  assignment  for  creditors 
was  executed  before  mactment  of  Act  March 
16,  18&4  (Ky.  St.  1908,  »  74-^,  on  the  sub- 
ject, and.  under  the  prior  statnte.  being  for 
tlie  purpose  of  hindering  and  delaying  creditors, 
gave  grounds  for  attachment.  Stld,  that  the 
rights  of  persons  interested  were  fixed  under 
the  prior  statute,  and  that  an  attachment  could 
be  made  after  enactment  of  the  act  of  1891; 
It  not  being  intended  to  be  retroactive,  so  as  to 
disturb  rieEts  and  liabilities  incurred  before  Its 
pQBsaKe,  tnongfa,  so  far  as  practice  la  concwned, 
ft  applieB  in  winding  up  assigned  estates. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  Fred  Duckwall  against  B.  F.  D. 
Fitch  and  wife.  From  an  adverse  Judgment, 
Fltdi  and  wife  appeaL  Bevosed. 

W.  A.,  D.  A.  &  J.  O.  Sachs,  for  appellants. 
J<An  8.  JaA,  for  aro^Ilee; 

O'BEAR,  J.  ntch  and  wife  executed  a 
mortgage  on  his  lot  to  Brlerly  in  1881  to 
secure  two  notes,  of  $1,S00  each.  The  notes 
were  some  years  afterwards  assigned  by 
Brlerly  to  W.  A  Duckwall,  who  was  the 
father  of  Mrs.  Fitch.  W.  A.  Duckwall  died 
in  1893,  and  his  executor,  by  tiie  consent  of 
sll  his  devlBees.  and  In  a  settlement  of  a  fam- 
ily litigation  among  them,  assigned  these 
notes  to  Mrs.  Fitch.  After  that,  appellee 
I>^«d  Duckwall  brought  this  suit  and  at- 
tached the  property  covered  by  the  mwt- 
gage.  dalmlng  tliat  Fltdi  bad  In  fact  paid  It 


off  before  the  attempted  assignment  to  his 
wife,  and  that  the  assignment  to  ber  was 
without  consideration;  that  the  mortgage 
was  transferred  to  W.  A.  Duckwall,  by  collu- 
sion with  Fitch,  to  defeat  and  delay  the 
latter's  creditors;  and  that  Mrs.  Fitch  knew 
those  facts  when  she  took  the  assignment. 
B.  F.  D.  Fitch  and  D.  T.  Duckwall,  the  ex- 
ecutor of  the  will  of  W.  A.  Duckwall,  and  the 
principal  devisee  therein,  who  Is  also  the 
brother  of  appellant  Mrs.  Fitch,  testified 
concerning  that  transaction.  That  the  orig- 
inal mortgage  to  Brlerly  was  executed  for  a 
full,  valoable  consideration,  Is  not  denied. 
But  It  is  asserted  that  Fitch,  with  his  own 
means,  paid  It  off  to  Brlerly,  thereby  extin- 
guishing the  debt  and  lien;  and,  if  that  was' 
BO,  his  delivery  of  it  afterward  to  W.  A. 
Duckwall  could  not  give  It  any  validity,  as 
creating  a  lien  on  the  property.  D.  T.  Duck- 
wall, who  showed  considerable  feeling,  and 
took  quite  an  active  and  unnatural  part  In 
the  case  against  his  sister  and  her  husband, 
testified  that  he  knew  that  Fitch  paid  off  the 
Brlerly  mortgage  with  his  own  means,  be- 
cause he  saw  him  do  it,  and  knew  where  he 
got  the  money  used  for  that  purpose.  He 
fixes  the  time  and  place,  and  names  those 
present.  None  of  those  were  living  when 
this  suit  came  to  be  tried,  except  D.  T.  Duck- 
wall and  B.  F.  D.  Fitch.  The  latter  testi- 
fied that  be  was  not  present,  and  did  not  fur- 
nish the  money,  or  any  of  it,  to  pay  off  the 
debt;  that  he  was  very  much  pressed  for 
money,  even  for  necessities,  and  was  hope- 
lessly Insolvent;  and  that  W.  A.  Duckwall, 
who  knew  the  situation,  bought  in  the  mort- 
gage notes,  and  held  them  to  save  bis  daugh- 
ter her  home.  It  Is  shown  conclusively  that 
Col.  W.  A.  Meriwether  wrote  the  assign- 
ment of  the  notes.  He  testified  that  he 
wrote  the  assignment,  and  remembered  the 
transaction;  that  It  occurred  in  his  office, 
and  not  at  the  place  fixed  by  D.  T.  Duckwall; 
that  neither  D.  T,  Duckwall  nor  B.  F.  D. 
Fitch  were  present;  that  the  consideration 
was  paid  to  Brlerly  by  W.  A.  Duckwall  In 
the  presence  of  the  witness.  In  the  record  is 
the  assignment  of  the  notes  by  D.  T.  Duck- 
wall, as  executor  of  W.  A.  Duckwall,  to 
Mrs.  Fitch.  In  part  settiement  and  compro- 
mise of  the  suit  attacking  the  will,  and  D. 
T.  Duckwall's  Interest  under  it.  Nothing 
appears  in  that  paper  to  discredit  the  valid- 
ity of  the  notes  and  mortgage.  This  was  all 
the  evidence  on  this  point.  We  think  the 
weight  of  it  la  clearly  with  appellants,  and 
the  circuit  court  should  have  adjudged  the 
lien  In  favor  of  Mrs.  Fitch. 

2.  The  consideration  for  appellee's  debt 
was  labor  done  In  1873  to  1875.  This  was 
settled  by  a  note  dated  1877,  and  later  re- 
duced to  a  Judgment  Appellant  bought  the 
lots  in  contest  in  1876.  He  claims  a  home- 
stead exemption  from  appellee's  debt  Be- 
fore 1873  appellant  owned  p  farm,  which 
was  hie  homestead.  He  claimed  to  have  sold 
1%  and  reinvested  ¥3,000  of  the  purchase 
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money  In  the  lots  in  anlt  As  a  matter  of 
fact;  be  Invested  tbe  (voceeda  of  tbe  farm  In 
buBlness,  In  merctaandlstiu  and  trading,  and 
later  took  tbe  proceeds  of  tbat  business  and 
Inrested  It  In  the  lots  on  which  the  present 
home  was  built.  A  debtor  may  sell  his 
homestead,  and  reinvest  tbe  money  in  an- 
other, and  the  latter  wiU  not  be  subject  to 
general  debts  to  which  the  former  was  not 
But  he  cannot  sell  his  homestead,  and  con- 
vert it  into  personalty,  and  use  it  in  trading 
for  an  indefinite  ttme^  and  then  invest  tbat 
In  another  homestead,  and  claim  it  as  ex- 
empt from  his  antecedent  debts.  The  cir- 
cuit court  properly  denied  the  claim  ot  home- 
stead exemption  in  this  case. 

8.  Tbe  debtor.  Fitch,  executed  a  general 
deed  of  assignment  for  the  benefit  of  his 
creditors  to  1894.  before  the  enactment  of 
tbe  present  statute  on  that  subject  We  are 
of  opinion,  from  the  proof,  that  his  purpose 
was  to  hinder  and  delay  his  creditors,  and 
that  It  gave  grounds  tor  the  attachment  of 
his  property  1^  creditors.  The  rights  of  the 
parties  were  fixed  under  the  former  statute. 
The  act  of  March  16,  1804  (sections  74-06, 
Ky.  St  1908),  was  not  intended  to  be  retro- 
active, 80  as  to  disturb  rlghte  and  liabilities 
incurred  before  its  inssage,  although,  so  far 
as  the  iffactlce  was  concerned,  the  new  act 
applied  In  winding  vp  assigned  estates. 

The  Judgment  of  tbe  circuit  court  is  re- 
versed, and  cause  remanded,  with  directions 
to  enter  a  Judgment  glvliv  appellant  E.  Lau- 
ra Fitch  a  lien  on  the  attached  property  next 
in  pvtartij  to  the  texea  and  street  improve- 
ment claims;  then  adjudge  ai^ellee  a  lien 
for  Us  debt  toterest  and  costs,  and  sus- 
taining his  attechment  and  denying  app^- 
lanfs  claim  to  homestead  in  the  lots;  and 
tar  any  other  necessary  proceedings  not  in- 
consistent herewith. 


PARISH  V.  IXJUISVILLB  &  N.  R.  CO. 
(Oonrt  of  Appeals  of  Kentacky.  Jan.  20,  1004.) 

RAILROADS-PAILnRBI    TO    BUILD  FBNCBB— 
BTATUTS-INJURT  TO  UYM 
8T00K— UABIIilTY. 

1.  Under  Ky.  St.  1903,  %  1783,  requiring  rail- 
roads to  erect  and  maintain  cattle  guards  at  all 
terminal  points  of  fences  constructed  along  their 
lines,  a  contention  that  such  guards  are  not  re- 
quired to  be  erected  except  at  public  and  pri- 
vate crossings  is  without  merit. 

2.  Under  Ky.  St.  1903,  g  1790,  requiring  rail- 
roads to  construct  and  maiotain  fences  on  one- 
half  of  the  distance  of  the  division  line  between 
tbe  ri^t  of  way  and  adjoining  land,  and  re- 
quiring tbe  landowner  to  fence  the  other  half, 
where  tbe  landowner  erects  the  part  required  of 
him,  the  railroad  is  bound  to  erect  the  other 
half  without  notice  from  the  landowner  to  do  so. 

3.  Ky.  St.  1903,  {  1791,  providing  for  notice 
to  railroads  to  build  fences  as  required  by  sec- 
tion 1790.  is  only  for  the  purpose  of  setting  the 
criminal  law  in  motion  and  fining  the  party  in 
default. 

4.  Where  a  railroad  fails  to  erect  a  fence  as 
required  Ky.  St.  1903,  $  1790,  along  its 
right  of  way,  it 'is  liable  to  the  landowner  for 

f  4.  See  Rallroada,  vol.  41,  Cent.  Dig.  f  14U. 


injury  to  cattle  resulting  trvai  such  failure, 
though  the  statote  does  not  in  teama  impoaa 
swOlabtUty. 

Appeal  ftom  Circuit  Court;  MiHlienn 
Coun^. 

"To  be  oflicially  reported." 

Action  by  Settle  ParlA  against  the  Looia- 
vllle  &  Mashvllle  Railroad  Ciompauy,  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Reversed. 

3.  Tevls  Cobb,  for  appellant  S.  A.  Sulli- 
van, fbr  appellee. 


NUNN,  J.  The  appellant  Institoted  an  ac- 
tion against  the  appellee  for  damages  for  al- 
leged injury  to  her  cattle.  In  addition  to  the 
original  petition,  she  filed  several  amend- 
ments, and  the  last  Is  denominated  as  a  "re- 
formed amended  petition."  The  lower  court 
sustained  a  demurrer  to  her  pleading,  dis- 
missed her  action,  adjudged  tbe  costo  against 
her,  and  of  this  she  compialns. 

Appellant  filed  with  her  pleading  a  dia- 
gram, which  is  hwe  inserted: 


tHYiM  Via-rm 


IS- 


Mm.  i/MkiVvrAamv 


3CWMI 


I 
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It  an»ftn  from  flie  pleadinga  Oat  aiv^ 
lee's  road  passea  thioui^  her  term  a  north 
and  south  course,  leaving  her  home  and  moat 
H/t  her  farm  on  tbe  west  side  of  tbe  road, 
and  the  other  part  of  her  farm,  about  65 
acres,  on  the  other  or  east  side.  It  appears 
that  she  built  a  fence,  with  her  own  means, 
on  the  west  ilde  of  the  railroad,  and  i>arallel 
with  it  along  the  right  of  way  from  her 
south  line  to  the  public  highway,  and  gave 
notice  of  this  fact  but  not  in  writing,  to  ap- 
pellee and  requested  it  to  erect  a  fence  on 
tbe  east  side,  on  her  land,  parallel  with  and 
along  the  right  of  way  of  appellee;  but  that 
it  failed  and  refused  to  erect  the  fence. 
She  further  alleged  that  her  65  acres  of  land 
<m  the  east  side  of  the  railroad  was  sur- 
rounded by  a  good  fdnce  exc^t  aUmg  tiie 
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Une  of  wallet  xic&t  of  way,  but  tbat  aba 
connected  ber  two  strings  ct  fence— tin  one 
between  ber  lands  and  Wblte,  tbe  otber  b»> 
tween  ber  and  Martin— with  cattle  guards 
made  by  appellee,  one  at  h«c  sontb  line, 
marked  "Tootb  .Cattle  Ooard,'*  fbe  otber  at 
her  north  lino  on  east  side  of  Iho  railway* 
marked  '*Oattie  Onard."  Sbe  alleged  that 
this  "t»oth  cattle  gnard"  was  constructed  In 
a  de^  cut  and  dangerously  constructed,  "a 
reritable  death  trai^"  and  that  her  cattli^ 
SO  or  60  bead,  repeatedly  passed  out  of  her 
G6-acre  field  Into  tbls  cot  and  over  this  cat- 
tle gnard,  kllUng  a  few  and  Injuring  others^ 
to  her  damage  In  the  snm  of  ^00;  that  the 
other  cattle  gnard  had  filled  up  about  eren 
with  the  roadbed,  and  for  tiiat  reason  was 
no  obstnictton  to  cattl^  which  passed  out  of 
ber  pasture  over  tbls  cattle  guard  without 
injury  to  them,  then  passed  out  along  appel- 
lee's right  ot  way,  and  thence  roamed  orer 
the  country,  wbereby  they  lost  so  many 
pounds  of  flesh,  which  was  named  in  the  p^ 
tltitMi,  to  lier  damage  in  tbe  snm  of  9^00. 

Appdlee  contmds  tbat  tbe  lomr  court  was 
right  In  sustaining  the  demnrrer^Flrst  For 
the  reason  that  tbe  petition  stated  that  no 
wxittpn  notice  was  gtren  appellee  req,ue8flng 
tt  to  bnlld  its  part  of  the  dlTlslcm  fence  as 
required  by  section  1791,  Sj.  St  1903;  that 
hy  law  it  was  not  required  to  build  its  part 
of  the  division  fence  until  the  written  notice 
as  required  by  this  section  had  been  served 
upon  it,  and  tbat  after  service  of  this  notice 
It  bad  fomr  months  in  which  to  orect  tbe 
fence.  Second.  That  undw  its  construction 
of  section  1793,  Ky.  Bt  1908,  and  the  dedsUm 
of  this  court  on  tbat  section,  it  contends  tbat 
It  Is  not  required  to  erect  cattle  guards  at 
any  point  on  tts  road  except  at  public  and 
private  croBSingB,  and,  as  the  cattle  guards 
complained  of  in  the.  petition  were  not  at  a 
public  or  private  croasing,  it  was  not  requhv 
ed  by  law  to  keep  and  maintain  cattle  guards 
at  the  points  where  situated,  and  conse- 
quently not  responsible  for  any  of  the  dam- 
age alleged  to  have  been  sustained  by  appel- 
lanf  a  cattle.  We  are  of  the  opinion  that 
appellee  misconstrues  section  1783  and  tbe 
opinions  of  this  court  thereon.  SectLon  179% 
Ey.  St.  1906,  reads  as  follows:  ''That  all 
corporations  and  persons  ownliu;  or  control- 
ling and  <v>eratii^  railroads  as  aforesaid. 
shaU  erect  and  maintain  cattle  guards  at  all 
terminal  points  ftf  fences  constructed  along 
th^  llnM,  e»»pt  at  points  wh«re  such  lines 
are  not  required  to  be  fenced  on  both  sides, 
and  at  public  crossings.  But  where  tbere 
Is  a  private  passway  across  said  railroad, 
the  land  ownw  for  whose  benefit  It  ie  kept 
open  shall  bear  one-halt  of  the  expense  vC 
cattle  gvards  and  gates,  ttie  former  to  erect 
tite  gates,  tbe  corpwation  or  person  operatr 
Ing  tbe  railroad  to  erect  the  cattle  guards." 
Tbe  words  *'sball  erect  and  maintain  cattle 
guards  at  all  twmlnal  points  of  fences  con- 
structed akmg  their  lines,  except  at  points 
where  mcb  Unes  are  not  required  to  be 


foKMd  upon  both  ddeo  and  at  pnbUe  cross- 
togs."  do  not  limit  the  erection  and  main* 
talnlng  of  cattle  guards  at  public  crossings 
and  private  passways.  The  sectkm  of  the 
statute  quoted  does  not  require  cattle  guards 
at  pObllc  crossIagB,  except  where  Unes  of 
foiee  running  peraUel  witiH  said  road  ter- 
minate at  the  public  crossinfl^  or,  if  only 
a  line  of  fence  on  one  tfde  of  tbe  railway 
extends  to  tbe  cnwsing,  a  cattle  gnard  would 
be  useless.  It  Is  the  puxpose  of  the  statute 
that  cattle  guards  should  be  erected  and 
matotatoed  at  all  tenninal  pcdnte  of  fences, 
not  at  tmnlnal  points  ot  <we  tence  on  one 
aide  <mly  of  the  railway,  nor  when  the  rail- 
road enters  or  leaves  a  person's  indosnres  or 
farm,  unless  this  should  be  the  terminal  of 
the  fencing  on  both  or  one  side  of  the  rail- 
ro^  In  such  a  state  of  case  a  cattle  guard 
la  required.  To  Illustrate:  Suppose  a  rail- 
way passed  from  ooe  pubUc  highway  to  an- 
other a  distance  of  five  miles  through  inclos- 
ed farming  lands,  and  fences  erected  on  each 
side  of  the  railway,  parallel  with  It;  Cor  the 
whole  distance,  to  such  state  of  case  a  cattle 
guard  at  each  public  highway  would  meet 
the  requlrementa  ttf  the  atetntes,  unless  the 
necessity  tor  others  arose  at  iwlvate  cross- 
ings. But  if  the  two  fencn  beginning  at 
me  of  tbe  highways  extended  <mly  halfway 
to  the  other  public  highway,  at  that  point 
and  at  tbe  public  b^bway  fimm  which  tbe 
fences  started  cattle  guards  wonld  be  require 
ed,  and  also  at  terminal  polnta  where  the 
Une  was  not  required  to  be  and  was  not 
fenced  on  both  sides.  From  tbe  diagram 
filed  and  tbe  all^tknu  of  the  petition  it  is 
not  clear  where  tbe  cattle  guards  sh<Hi]d 
have  been  erected.  It  la  clea^  though,  that 
the  two  feuces  do  not  extend  north  to  tbe 
public  hlgbway.  It  Is  Indicated  by  tbe  dia- 
gram that  there  Is  nnlndosed  land  along  the 
right  ot  way  on  tbe  Uartin  tract  If  to,  tbe 
cattle  gnard  ^uld  have  been  erected  at 
tbe  Une  of  Martin  and  appellant  at  the  point 
indicated  "Oattle  Guard."  If  tbere  is  a  fence 
paraUel  with  the  raUroad  along  the  Martto 
line  to  the  schoolbouse  lot  ^>sa  at  Ibat  potot 
the  cattle  guard  should  have  been  erected. 

The  appellee  is  also  to  error  as  to  Ita  con- 
struction of  section  1790^  Ky.  St  1908,  which 
reads  as  toUows:  'That  every  such  cocpOTa- 
tlon  or  person  owning  or  controlling  snd  oper- 
ating a  railroad  to  this  commonwealth. '  and 
owning  Tl^bt  of  vray,  shall  omstruct  and 
matotato  a  good  and  lawful  fence  ea  one- 
half  of  the  distance  of  the  division  Une  be- 
tween snob  rights  of  way  and  tbe  adjoining 
lands,  excess  as  is  hereinafter  provided;  and 
tbat  ev«7  owiwr  of  land  or  lands  uljoto- 
tng  any  tighta  of  way  of  such  corporation  or 
pwson  as  aforesaid  sbaU  construct  and  maln- 
tahi  a  good  and  lawful  fence  on  one-half  of 
the  distance  of  the  division  Une  between  such 
land  or  lands  and  such  righta  of  way  except 
as  Is  herdnaftcT  provided."  This  Rection  re- 
quired the  appellee  to  construct  and  nialatatn 
this  fence;  that  ia,  one-half  of  the  dlvlsIoB 
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fences  between  tbem.   She  alleged  In  ber 

petttfon  that  abe  bad  performed  her  doty  In 
tbift  ncard,  and  that  apiwllee  had  failed  to 
erect  iti  part  of  the  fence  aa  required  by 
statute.  B7  the  demorrer  thla  la  admitted. 
But  aroellee  eayi  that  It  la  not  compelled  to 
wect  this  fence  Antll  It  la  eared  with  written 
notice  aa  required  by  lectlon  1791,  Ky.  St 
1903.  Thla  written  notice  la  <mly  required 
for  the  purpose  of  setting  Ihe  criminal  law 
In  motion  and  fining  the  party  in  default  $1 
per  day  and  every  day  after  the  equitation 
of  the  period  of  four  moutiis  from  date  of 
aerrlce  of  the  written  notice  during  the  time 
such  f«ice  shall  not  have  been  constructed. 
We  have  a  statute  (section  1790)  that  express- 
ly required  appellee  to  construct  Its  half  of 
the  tmcot  and  It  admits  that  It  foiled  to  erect 
It  It  should  have  compiled  with  thla  stato- 
tory  reqnlremrat  without  notice  tnm  the  ap- 
pellant of  any  kind,  t<a  none  la  reqidred. 
See  McGbee^  ete.,  t.  Gaines,  96  Ky.  168,  82  8. 
W.  602,  BOB.  In  that  case  the  court  eald: 
"There  can  be  no  doubt  of  tbe  proportion 
that;  If  the  company  la  In  default  of  the  peiv 
formauce  of  a  l^al  obligation— as  n^Iect 
to  malnfaln  a  fence  or  cattle  guard  where 
stock  may  stray  on  the  track— proof  of  each 
d^ault  and  of  the  cattle  coming  on  at  such 
places  and  being  killed  will  snfDce  to  render 
It  liable  f6r  damages.  Pierce  on  Ballroads, 
p.  428."  The  case  of  Oie  City  of  Henderson 
T.  Clayton  (Ky.)  57  S.  W.  1,  53  L.  B.  A.  145, 
was  where  the  city  was  sued  for  a  violation  <tf 
Its  duty  Imposed  by  a  statute.  The  court 
said:  "From  time  Immemorial,  where  a  stat- 
utory duty  for  the  protection  of  Individuals 
had  beu  vtolated,  an  action  at  common  law 
might  be  maintained.  The  common-law  rule 
referred  to  la  thus  stated  In  Comyn'a  Digest, 
'Action  upon  Statutes':  *Itt  every  case  where 
a  statute  macts  or  prohlblte  a  thing  for  the 
benefit  of  a  person,  he  shall  have  a  remedy 
upon  the  same  statute  for  the  thing  enacted 
for  bis  advantage,  or  for  the  recompense  of  a 
wrong  done  to  him  contrary  to  the  said  law.* 
AnothCT  common-law  authority  thus  states 
the  role;  *WheDeTer  an  act  of  Parliament 
doth  prohibit  anything,  the  party  grieved 
shall  have  an  action  and  the  offender  shall  be 
punished  at  the  king's  suit  It  Is  written  In 
the  hornbook  of  the  law  that  the  jnibUc  and  a 
party  psrtleolarly  aggrieved  may  each  have 
a  distinct  but  concurrent  remedy  for  an  act 
which  happens  to  be  both  a  public  and  a  pri- 
vate -wnrng*  Bndllch  on  Statutes,  1 4^  The 
same  common-law  rule  Is  laid  down  In  Bishop 
on  Noncontract  law,  {  183,  and  In  Cooley  on 
Torts,  p.  ^8.  It  Is  also  recogntsed  to  sectton 
466,  Ky.  St.  1908:  'A  person  Injured  by  the 
violation  of  any  statute  may  recover  from 
the  ofCender  such  damage  as  he  may  sustain 
by  reason  of  the  violation,  although  a  paialty 
or  forfeiture  for  such  violation  be  thereby 
Imposed.*  **  The  appellee  was  ther^re  lia- 
ble to  appellant  for  audi  damages  ma  she 
sustained  by  reason  of  Ita  violation  of  sec- 
thm  1790,  Ky.  St  1908,  above  quoted,  al- 


thongh  that  statute  did  not  in  totma  impose 
thla  UablUty  on  It 

We  are  not  to  be  understood  as  deciding 
that  the  parties  to  Interest  cannot  If  tbey 
desire,  agree  upon  the  erection,  or  agree  to 
waive  the  erection  and  maintenance,  ot  fen- 
ces and  cattle  guards.  If  they  can  do  so  with- 
out injury  to  the  rlghta  of  others;  but  with- 
out such  agreement  the  prlndples  hereto 
stated  must  prevail. 

It  follows  that  de  court  below  erred  In 
sustaining  the  d«nurr«  to  the  petition.  The 
Judgment  Is  therefore  reveraed,  and  caiue  re- 
manded for  farther  proceedings  not  lnc<m- 
■Istent  wiOi  this  oplnkm. 


GILL  et  aL  T.  FUGATE  et  aL 

(Court  of  Appeals  of  Kentackf .   JaD.  12.  1904.) 

FRAUD— INNOCENT  PARTIB&-ESTOPFEL— FORB- 
CLOSURK  OF  VKNDOR'8  LIEN- NEW  TRIAU 

1.  After  delivery  of  a  deed  the  grantee  in- 
cluded therein  land  not  sold,  and  thai  conveyed 
It  without  conaideratioD,  takins  back  porchase- 
mouer  notes,  which  he  asaigDed  as  collateral  to 
a  bank.  Held  that,  the  aecoud  grantee  being 
only  a  volunteer,  and  the  notes  being  nonn^o- 
tlable.  and  therefore,  under  Ey.  St  1903,  H 
474-^,  subject  to  all  defenses  in  the  hands 
of  an  assignee  that  they  would  have  been  ia 
the  hands  of  the  payee,  there  was  no  tonocent 
party  to  prevent  relief  from  the  deed. 

2.  Where  G.  sold  certain  land  to  W.,  and  W., 
after  delivery  of  the  deed,  included  other  land 
therein,  and  then  made  a  voluntary  conveyance 
of  all  of  It  to  8.,  taking  back  purchase-mon^ 
notes,  which  he  assignea  to  «  hank,  the  hau 
not  examining  the  records,  but  taking  the  word 
of  W.  as  to  the  title,  there  is  nothing  to  estop 
G.  from  haviiig  relief  from  the  deed. 

8.  G.  sold  land  to  W.,  taking  back  purchoae- 
mon^  notes.  After  the  deed  was  delivered, 
W.  included  therein  other  lands  of  G.  The  notes 
were  sent  by  G.,  who  lived  1$  miles  from  the 
county  aeat,  to  his  attorneys  to  collect  they 
being  referred  to  the  records  for  the  description 
of  the  land.  They  foreclosed  the  lien  on  all 
the  land  included  in  the  deed,  there  being  no 
reason  for  consulting  6.,  so  that  he  did  not 
ieam  till  after  the  trial  of  the  diange  In  the 
deed.  Held,  that  he  was  entitled  to  a  new  trial 
nnder  Civ.  Code,  8  618,  auhsec.  7,  for  unavoid- 
able casualty  preTenting  his  appearing. 

4.  The  purchaser  at  decretal  sale  in  a  salt 
to  foreclose  the  lim  of  a  purchase-money  note, 
having  paid  nothing,  and  having  booght  at  a 
price  entitling  the  owner  to  redeem,  may  not 
prevent  a  new  trial  on  discovery  that  land  was 
fraudulently  included  In  the  deed. 

Appeal  from  Circuit  Court  I^ogan  County. 

"To  be  officially  reported." 

Suit  by  Seth  W.  Gill  and  another  against 
M.  L.  Fugate  and  others  for  a  new  trial. 
Judgment  tor  defendants.  PlalntlflCs  appeal. 
Bevnsed. 

W.  P.  Sandldge,  for  appellants.  Browder 
ft  Browder.  tor  appellees. 

O'BEAR,  J.  S.  H.  GUI  owned  a  farm  of 
about  23&%  acres  of  land  to  Logan  county 
at  his  death.  He  died  totestate.  There  ma- 
vived  bis  widow  and  three  children,  via., 
Seth  W.  GUI,  Mary  B.  Toung.  and  Dovie  Wil- 
son, who  were  hla  only  heirs  at  law.  The 
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land  was  partitioned  among  them  hj  mutual 
coDTeTances  as  follows:  The  widow  was  al- 
lotted 76  acres  as  dower.  To  the  son,  Setta 
W.  GUI,  was  allotted  40%  acres;  to  Mary  B. 
Toong  S7%,  and  to  DoTle  'Wilson  tbiee  tracts 
—me  of  44  acres,  another  of  11  acres,  and 
the  otber.  7%  acres.  Tb»  subjoined  plat 
shows  thB  ^tuation,  and  will  ouble  tiie  otb- 
er facts  of  the  case  to  be  more  easUy  undw- 
itood: 


j^/tRY  If  yourt^ 

Widow's  Dowsr. 

76  -a- 

DoTle  bad  married  H.  B.  Wilson,  who  had 
been  an  attorney  at  law.  In  1888  Setb  W. 
0111  coDTeyed  to  H.  S.  Wilson,  by  deed,  his 
40)6  acres,  and  his  trndlvlded  one-third  in  the 
dower  tract,  subject  to  the  widow's  life. 
Mrs.  Tonng  at  the  same  time  conveyed  to  H. 
8.  Wilson  her  67^^  acres  and  her  one*third  of 
the  dower  tracL  Part  of  the  pnrchase  mon- 
ey was  unpaid,  and  liens  were  retained  in 
each  of  the  deeds.  Thereafter  the  widow 
died,  and  in  a  short  while  after  her  death 
Mrs.  DoTle  WUson  died  Intestate,  without 
baring  had  a  child  bom  alive.  In  cfHise- 
quence  Beth  W.  Gill  and  Mary  B.  Toung.  as 
heirs  at  law,  Inherited  the  three  tracts  allot- 
ted to  DoTle  WUsmi  (the  44  acres,  11  acres, 
and  1%  acres),  as  well  as  ber  one-third  of 
the  dower  tract.  At  the  Instance  of  H.  S. 
Wilson,  Mrs.  Toong  and  her  husband  and 
Seth  W.  OUl  wait  to  his  house  some  time 
after  the  death  of  his  wife,  wha«  he  pro- 
posed to  buy  from  them  their  interest  In  the 
dower  tract,  as  they  now  claim.  The  nego- 
tlati<m  resulted  In  a  sale  of  the  interest  men- 
tioned for  ¥800,  represented  by  two  notes  of 
$400  each,  executed  to  the  vendors,  respec- 
tively,  by  8.  H.  Wilson.  The  deed  executed 
in  pursuance  to  that  sale  Is  dated  In  1898. 
This  is  the  transaction  principally  involved 
In  this  snlt  As  stated,  the  vendors  claim 
and  testify  that  th^  intended  to  sell  only 
the  one- third  of  the  dower  Inherited  from 
their  deceased  sister;  that  no  propoaltlon 
was  made  to  them  to  seH  any  other  land; 
nor  did  they  know  that  they  had  the  titie  to 
the  other  lands  formerly  allotted  to  Mrs. 
DoTie  Wilson.  It  may  be  here  remarked 
that  these  two  persons  seem  to  have  been 
slmplo  pM^Ie*  and  very  Ignorant  of  their 
1^1  rights,  as  well  as  without  much  knowl- 
edge or  Intelligence  concerning  such  trans- 


actions. H.  8.  WUson  prepared  the  deed, 
which  they  say  Seth  W.  OUl  read  aloud  In 
the  presence  of  the  others.  The  grantors 
some  days  later  carried  the  deed  to  a  d^uty 
county  court  clerk  living  in  the  neighborhood, 
and,  without  re-reading  it,  signed  and  ac- 
knowledged it.  The  deputy  clerk  Indorsed 
the  acknowledgments  on  the  deed,  and  it  was 
deUvered  to  H.  8.  Wilson.  Setb  W.  GUI  and 
Mrs.  Young  each  testify  that  the  deed  only 
recited  a  sale  of  their  one-third  Interest  In 
the  dower  tract  The  deputy  clerk,  who 
knew  tiie  land  and  the  parties,  testlfted  that 
he  remembered  the  transaction,  and  that  the 
deed  mentioned  only  the  dower  Interest. 
The  original  deed  is  not  produced,  but  the 
certified  copy  from  the  record  of  deeds  In 
the  county  court  clerk's  office  shows  that  a 
tract  of  land  by  metes  and  bounds  was  con- 
veyed, including  every  foot  of  the  286^  acres 
except  the  11  acres.  It  is  charged  in  this 
suit  by  appellants,  Seth  W.  GUI  and  Mary 
B.  Young,  that  the  deed  as  recorded  was 
procured  by  the  fraud  of  H.  8.  WUson. ' 

A  year  w  so  after  the  last-named  deed 
was  executed  H.  8.  Wilson  otmvayed  all  the 
land  mentioned  to  his  father,  8.  A.  Wilson, 
then  and  now  a  resldmt  of  the  state  of 
Tennessee.  The  recited  consideration  for  the 
conveyance  (which  included  all  the  personal 
property  on  the  farm)  was  f5,500,  evidenced 
by  four  notes  «iecnted  8.  A.  Wilson  to  H. 
8.  WU^n  for  fl,876  escb,  payable  in  one, 
two,  three,  and  four  years,  respectively. 
These  notes  H.  B.  WUson  assigned  to  certain 
of  his  creditors  to  secure  antecedent  debts, 
and  borrowed  also  about  9900  additional  on 
them,  and  procured  the  release  of  about 
$1,600  of  collateral  from  one  of  tils  creditors, 
the  People's  Bank  of  AdalrviUe.  Ho  then 
became  a  bankrupt,  and  has  left  the  state. 
Seth  W.  GUI  sent  his  notes  to  an  attorney  at 
Bussellville  to  bring  suit  enforcing  a  Uen  in 
his  favcv  on  the  land  he  had  sold  to  H.  S. 
WUson.  Mrs.  Toung  sent  her  notes  to  an 
atiomey  at  the  same  place  for  like  purpose. 
The  attorneys,  not  knowing  what  lands  had 
been  conveyed,  and  being  referred  by  their 
clients  to  the  county  court  records  for  prop- 
er descriptions,  and  the  elicits  being  igno- 
rant of  the  fact  that  the  deeds  contained  any 
reference  to  any  but  the  lands  actually  sold, 
having  no  reason  to  suspect  otherwise,  the 
suite  were  brought  in  their  names  by  their 
attorneys  to  enforce  their  liens  on  all  the 
lands  referred  to  In  their  deeds.  The  Peo- 
ple's Bank  of  AdalrviUe,  as  bolder  of  three 
of  the  $1,376  notes  executed  by  S.  A.  Wilson 
to  H.  S.  WUson  and  by  Mm  assigned  to  the 
bank,  and  C.  B.  Haddox,  tbe  assignee  of  the 
other  $1,876  note,  were  made  parties  to  the 
proceedings,  and  set  up  their  notes  and  Hens. 
A  Judgment  was  rendered,  by  consent  of  all 
the  Ilenbolders,  through  their  attorneys,  en- 
forcing the  Hens  on  all  the  land  comprising 
the  236%  acres,  Including  the  11  acres,  which 
no  one  claimed  bad  been  conveyed  at  all 
since  Mrs.  Dovle  Wilson's  death.   At  the 
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Bale  made  undar  fiila  decree  appellee  M.  L. 
Fngate,  who  vat  caabler  of  the  Petq^le** 
Bank  of  Adalnllle.  became  the  pnrchaBer  of 
the  whole  tract  for  92,760.  It  waa  appralaed 
at  96,328.  This  BDlt  was  hroocht  by  appd* 
lantB,  Seth  W.  GUI  and  Muy  B.  Toong,  to 
obtain  a  new  trial  of  the  action  last  men- 
tioned. In  addition  to  the  t&eta  abore  stated, 
It  Is  alleged  that' the  Judgment  waa  tendered 
decreeing  a  sale  of  their  lands,  tIs.,  the  44 
acres,  11  acres,  and  7%  acres  Inh^ted  from* 
their  slstw,  to  satla^  debts  of  B.  A.  Wilson 
and  H.  S.  Wilson,  and  by  caeualty  and  mis- 
fortune they  were  prevented  from  appearing 
and  showing  tiiat  fact  In  the  original  snlts. 
The  learned  Judge  who  tried  llils  case  has 
advised  us  by  an  opinion  filed  In  ttie  conrt 
below  of  his  conclusions  of  Uiw  as  well  as  the 
finding  of  the  facts  upon  which  he  based 
his  Judgment  refusing  the  new  trial. 

tt  is  contended  for  appellees  here  that  the 
transaction  between  H.  8.  WUson  and  appel- 
lants  shown,  by  the  deed  of  1888  was  not 
fraudulent  No  witness  testified  upon  that 
branch  of  the  case  save  appellants  and  the 
deputy  cleA  who  took  their  acknowledge 
ments.  An  Ingenious  argument  is  made  by 
appellees'  counsel  In  support  of  his  theory. 
But  tlie  fiicts  will  not  be  reconciled  with  It 
The  trial  Judge  was  moved  to  remark: 
am  convinced  from  the  proof  In  this  case 
that  S.  W.  Gill  and  Mrs.  Toung  were  the  in- 
nocent victims  in  the  hands  of  an  unscrupu- 
lous  scoundrel,  wlu>  would  not  have  Itesitat- 
ed  to  rob  them  of  their  patrlmtmy  in  thehr 
ancestor's  estate^  and  did  to  a  very  great  ex- 
tent do  so.  *  *  *  In  his  last  deal  with 
them  he  procures  a  conveyance  from  tiiem 
investing  him  wltii  the  entire  interest  deriv- 
ed by  his  said  wife  from  her  father's  estate 
practically  for  a  nnninal  consideration.  I  do 
not  think  in  my  practice  I  am  cognizant  of 
a  case  which  so  strongly  appealed  for  the  in- 
tervention of  a  diancellor  to  redress  the  out- 
rageous wrong  as  the  ease  at  bar,  and  I 
would  tate  pleasure  in  granting  tiie  rell^ 
prayed  for  if  It  could  be  done  wlUont  mak- 
ing the  innocrat  suffer  who  la  free  from  fonlt 
or  neglect"  The  innocent  referred  to  in  the 
chancellor's  opinion,  and  whose  Interest  and 
attltnde  arrested  his  arm,  Is  the  People's 
Bank  of  Adalrvllle.  As  stated,  the  bank  was 
a  creditor  of  H.  8.  WUson  for  about  91,500 
secured  by  collateral  notes.  This  collateral 
was  surrendered,  and  9000  additional  loaned 
on  the  three  9lit(6  purchase-money  notes  of 
8.  A.  Wilson,  above  alluded  to.  It  was  the 
view  of  the  chancellor  that  the  bank  was 
an  Innocent  holder  for  value  of  these  notes, 
which  had  been  executed  for  a  conveyance 
of  a  title  shown  by  the  pn^er  records  to  be 
apparentiy  vested  in  tlie  grantor;  that  as 
between  It  and  appellants,  who  had  been  de- 
frauded of  their  lands  1^^  another,  it  should 
be  protected.  This  brings  us  to  consider 
what  was  the  relation  of  these  parties  to  the 
real  subject-matter  of  the  suit  to  wit  the 
land.  TTnder  the  findings  of  the  chancellor 


the  land  had  not  heea  bargained,  nor  had  it 
be<ai  Intended  by  appeltamts  to  conv^  them. 
They  wwe  included  in  tiie  deed  by  mistake^ 
or  by  the  fraud  of  H.  8.  Wilson,  according 
to  aU  the  pnoi  in  tiie  record.  Appellants 
could  have  sued  immediately  to  have  had 
that  conveyance  corrected.  If  H.  8.  Wilson 
conveyed  the  land  to  another  with  notice  of 
his  fraud  or  of  the  mistake,  or  If  he  conveyed 
it  to  such  other  without  valuable  considera- 
tion, the  titie  would  have  bem  liable  in  the 
hands  of  such  grantee  to  the  same  rdief 
at  the  instence  of  appellante  as  if  it  re- 
nutlned  in  H.  81  Wilson.  Now,  the  all^^a- 
tion  was— and  we  think  the  record  sustains 
It— that  H.  S.  Wilson  executed  this  convey- 
ance to  defraud  his  creditors;  that  It  was 
in  reality  a  voluntary  conveyance  to  his  fa- 
tiier  to  defeat  his  (H.  8.  Wilson's)  credlton. 
Appellants  were  of  his  credltws.  That  be- 
ing true,  the  conveyance  was  void,  in  so  far 
as  appelhints  were  creditors.  In  no  event 
was  It  an  obstacle  to  thdr  recovering  tlielr 
own  as  against  tiie  volunteer,  S.  A.  Wilson. 
The  latter  merely  assumed  the  place  of  his 
son,  H.  S.  Wilson,  as  holder  of  his  title,  tor 
whomsoever  might  have  the  rl^^t  to  reclaim 
It  from  said  H.  8.  WUson.  The  notes  ex- 
ecuted by  8.  A.  Wilson  to  S.  8.  T^lson  were 
not  negotiable.  By  our  statute  (sections  474- 
483,  Ky.  8t  1908)  they  were  subject  to  every 
defense  to  the  hands  of  an  assignee  tliat 
they  would  have  been  In  the  hands  of  the 
original  payee.  Therefore,  whm  the  bank 
took  these  notes,  whether  for  value  or  not  it 
merely  took  H.  8.  Wilson's  titie  to  them— ti>ok 
his  place  as  payee.  It  could  have  no  greater 
or  other  rights  growing  out  of  them,  except 
as  against  H.  8.  Wilson,  than  he  bad.  The 
hank,  as  holder  of  these  notes,  b^ng  to  H. 
8.  Wilson's  place,  could  not  have  Interposed 
thetn  as  a  defense  to  the  suit  vk  ai^nante 
to  recover  of  H.  8.  "Vmson  the  land  of  whlc^ 
lie  had  defrauded  tiiem.  8l  A,  Wllsm  conM 
not  have  been  compelled  by  the  bank  to  pay 
the  notes.  H.  S.  WUson,  by  assigning  the 
notes,  the  frulto  of  his  fraud  upon  appel- 
lante, could  not  create  a  valid  title  in  his 
assignee  to  the  estete  represented  by  them. 
What  would  have  been  the  situation  had  H. 
8.  WUson,  wltti  an  apparent  title  of  record, 
sold  and  conveyed  the  land  tor  value  to  an 
Innocent  purchaser,  or  had  mortgaged  It  to 
an  innocent  ^editor,  we  need  not  stxv  to 
consider.  That  la  not  tills  case.  On  bnylnic 
the  nonnegotlable  notes  the  bank  took  them 
cum  onere.  It  will  not  be  relieved  by  sug- 
gesting that  It  might  have  got  a  good  UUe 
from  the  same  person  in  some  other  way. 
Nor  is  this  a  case  of  estoppel.  It  Is  not 
claimed  nor  shown  that  the  bank  waa  misled 
by  the  state  of  the  record  ot  deeds,  nor  tiiat 
it  examined  or  relied  on  the  record.  Appel- 
lants made  no  reprraentations  by  which  the 
bank  was  induced  to  alter  Ite  condition,  tt 
acted  alone  on  H.  8.  Wllsmi's  repiesmte- 
tions,  and  relied  on  ite  faith  In  his  apparent 
title  to  the  paper  as  an  evidence  of  an  en* 
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forceable  debt  owned  by  him  against  the 
land.  UnfoTtaaately,  hli  title  was  not  good. 
Tbe  paper  did  not  give  him  an  enforceable 
lien  on  the  land.  It  was  not  enforceable 
for  any  purpose.  It  was  worthleas.  His  as- 
sign ee  must  therefore  lose. 

It  l8  very  earnestly  argned  that  nnder  sec- 
tloQ  518,  ClT.  Code,  snbsec.  7,  the  new  trial 
was  not  authorized,  for  It  was  nnder  that 
section  that  It  was  sought.  It  reads:  "The 
court  In  which  a  Judgment  has  been  rendered 
shall  have  jiower,  after  the  expiration  of 
the  term,  to  vacate  or  modify  it  •  •  • 
(7)  for  onaToldable  casualty  or  misfortune 
preventing  the  party  from  appearing  or  de- 
fending." It  Is  claimed  that  there  was  no 
misfortune  that  prevented  appellants  from 
api»earing.  They  are  not  defending.  Appel- 
lants were  not  aware  that  their  deed  con- 
tained the  description  It  did.  Having  no 
thought  of  that  kind,  and  nothing  to  suggest 
It  to  them,  it  was  not  reasonable  that  they 
would  or  shonld  make  Inquiry,  or  examine 
the  records  to  discover  the  truth  of  it  They 
lived  some  18  miles  from  their  county  seat, 
Buseellvllle.  They  sent  their  notes  by  mail 
to  their  attorneys  for  collection.  This  was 
not  an  unusual  or  negligent  method  of  trans- 
mitting them.  It  was  not  probable  that  they 
would  have  copies  of  the  description  of  the 
land  at  hand.  They  were  contained  in  the 
deeds  of  record.  Supposing,  naturally,  that 
the  record  showed  the  truth.  It  was  not  im- 
proper to  merely  refw  the  attorneys  to  the 
records  to  get  the  necessary  bonndaiy  de- 
scriptions to  be  set  out  In  the  petition  to 
enforce  their  liens.  The  attorneys,  not  being 
toM,  and  nothing  appearing  to  excite  inquiry, 
supposed,  of  course,  that  the  deeds  to  which 
they  had  been  referred  by  their  dibits  were 
genuine,  and  brought  the  suits  accordingly. 
The  suits,  being  based  upon  writings  filed 
therewith,  were  not  required  to  be  verified 
or  signed  by  the  plaintiffs.  There  was  no 
Issue  of  fact  presented  In  the  case,  and  con- 
sequently no  reason  for  calling  the  clients 
for  consultation  before  the  trial.  They  t»ok 
the  usual  and  formal  course.  No  negligence 
appears,  for  negligence  Implies  a  failure  to  do 
something  which  duty  or  prudence  requires 
should  have  been  done.  The  combination  of 
probabilities,  of  every  reasonable  appearance 
that  would  mislead  an  ordinarily  careful 
and  prudent  person  pursuing  that  business, 
was  such  as  to  produce  the  mistake  In  the 
trial  of  the  lien  suits  enforcing  a  Hen  on 
land  not  sold  by  the  plaintiffs,  for  debts  for 
which  it  was  In  no  wise  liable.  This  was 
the  reflult  of  a  "casualty"— an  unforeseen 
incident— a  misfortune. 

The  ease  of  Denny  v.  WIckllffe,  1  Mete. 
216^  is  relied  on  by  appellees.  There  the 
plaintUTs  sought  a  specific  execution  of  a 
contract  of  sale.  The  defense  was  that  he 
had  not  paid  all  the  purchase  money.  After 
the  Judgment  plaintiff  sought  a  new  trial  on 
the  groimd  that  be  had  since  discovered  that 
the  title  wag  defectlTe.  The  court  held  that 


as  a  purchaser  the  law  presumed  him  con- 
structively notified  of  the  state  of  his  title 
shown  by  the  record,  and  that  the  record  was 
open  to  him  for  inspection;  that  it  was  nat- 
ural and  usual  for  purchasers  to  investigate 
the  records  concerning  the  title  they  are  buy- 
ing. That  is  what  the  records  are  for,  jwln- 
dpally.  But  here  the  vendor  is  not  called 
upon  by  any  sort  of  ordinary  prudence  to 
examine  the  records  to  see  if  his  deed  had 
been  tampered  with  since  It  left  his  hands, 
nothing  having  occurred  to  arouse  his  sus- 
picion about  the  matter.  In  Elliott  v.  Har- 
ris, 81  Ky.  470,  Mrs.  Elliott,  the  holder  of 
purchase-money  lien  notes  against  land,  In 
a  suit  to  enforce  them  lost  because  of  an 
apparent  failure  of  title  In  the  vendor.  Aft- 
er the  Judgment  she  accidentally  discovered 
the  deed  of  record  constituting  the  missing 
link.  In  her  action  for  a  new  trial  It  was 
urged,  as  here,  that  she  must  take  notice 
of  the  records.  This  court  held  that,  as  the 
deed,  though  recorded,  was  not  indexed,  it 
was  not  a  ]&ck  of  diligence  not  to  find  It 
See,  also.  Hall  v.  Com.  (Ky.)  80  S.  W.  877. 
The  facts  stated  were  held  to  constitute  cas- 
ualty or  misfortune  entitling  the  losing  party 
to  a  new  trial.  The  purchaser  at  the  de- 
cretal sale  bad  paid  nothing;  had  bought 
at  a  price  entitling  the  owner  to  redeem— a 
price  at  which  the  sale  might  have  been  set 
aside  for  Inadequacy,  If  any  other  casualty 
or  error  in.  the  proceedings,  even  slight  The 
circuit  court  should  have  set  aside  the  Judg- 
ment and  proceedings  thereunder,  and  have 
awarded-  the  new  trial. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith. 


B.  F.  BEARD  ft  GO.  T.  GOODMAN. 

(Court  of  Appeals  of  Kentucky.  Jan.  28,  1804.) 

aALB  OF  FKRTILIZHR— ATTACHING  LABBLS— 
COMPLIANCE   WITH  STATUTB. 

1.  The  statute  regulating  the  sale  of  fertilixer 
requires  that  every  bag  sold,  shall  have  attached 
to  it  a  label  containing  the  name  and  address 
of  the  manufacturer,  the  name  of  the  fertilizer, 
etc.  Defendant  bought  a  fertilizer  from  plain- 
tifEa,  beiUK  informed  that  it  would  be  shipped 
direct  to  hiui  from  a  firm  in  Illinois.  On  its 
arrival,  defendant  removed  it  from  the  cars. 
He  afterwards  informed  plaintiffs  that  It  was 
not  labeled,  whereupon  they  telegraphed  the 
Illinois  firm,  secured  proper  labels,  and  deliver- 
ed them  to  defeDdant,  who  expressed  his  eatis- 
faction,  and  retained  and  used  the  fertilizer. 
Held  a  snfiicient  compliance  with  the  statute  to 
enable  plaintiffs  to  recover  the  purchase  price. 

Holwon,  J.,  dissenting. 

Appeal  from  Olrcnlt  Oonrt,  Brecldnildge 
Coimty. 

"To  be  officially  reported." 

Action  by  B.  F.  Beard  &  Co.  against  Ar- 
thur Goodman.  Judgment  for  defendant 
and  plaintiffs  appeal.  Beversed. 

Bennett  H.  Young  and  N.  McO.  Mercer, 
for  appellants.  Weed  S.  Oielf,  for  appellee. 


Digitized  by 


Google 


Ifl2  78  BOUTHWBSTaBN  BBPOBTBB.  (Kj. 


PAZNTBBt  J.  Tba  appellants  ue  mer- 
chanta,  and  tb^  Mid  the  «ppeUee  tertUiaer 
of  tbe  agreed  valne  o£  1338.76.  One  defense 
to  the  actlfm  la  that  It  vas  sold  to  him  In 
violation  of  tbe  statnl^  because  none  of  tbe 
bags  or  packages  containing  the  fertilizer 
had  attached  to  them  an7  label  furnished  by 
tbe  Kentucky  Agrtcnltnral  Bxperlment  Sta- 
tion, giving  a  chemical  analysis  of  the  fer- 
tiliser,  and  that  for  that  reastm  the  contract 
is  not  enforceable.  The  facts  are  these:  Tbe 
appellants  did  not  keep  tbe  f  ertlliiEer  in  stock, 
and  Informed  ^pellee  that  It  would  be  ship- 
ped to  blm  at  his  station  by  Swift  &  Co.,  of 
Illinois.  It  was  shipped  by  Swift  &  Co.,  and 
reached  appellee's  station  on  tbe  2Gtb  of 
September,  and  two  or  three  days  thereafter, 
and  wltboot  tbe  knowledge  of  appellants, 
the  appellee  unloaded  it.  The  bags  contain- 
ing the  fertilizer  did  not  have  any  labels  at- 
tached to  them,  showing  the  chemical  anal- 
ysis;  and  antellants  did  not  know  of  this 
fact  untii  Informed  by  appellee,  whereupon 
they  telegraphed  Swift  &  Co.  for  the  ctiarac- 
ter  of  labels  required  by  the  statute.  The 
labels  were  sent  promptly,  and  were  deliv- 
ered by  appellants  to  the  appellee,  who  ex- 
pressed himself  satlslled  therewith.  The  ap> 
pellee  kept  and  used  the  fertilizer. 

Tbe  question  is,  was  this  such  a  compli- 
ance with  the  statute  as  will  enable  the 
plaintiffs  to  recover  tbe  agreed  value  of  the 
fertilizer?  The  statute  requires  that  every 
bag  of  commercial  fertilizer  sold  or  offered 
for  sale  in  this  state  shall  have  attached  to 
It,  in  a  conspicuous  place,  a  label,  which  shall 
contain  the  name  and  address  of  the  manu- 
facturer, the  name  of  tbe  fertilizer,  number 
of  net  pounds  in  each  package,  etc.  A  i>en- 
alty  is  provided  against  the  manafacturer  or 
vendor  who  shall  sell,  offer,  or  expose  for 
sale,  any  fertilizer,  without  having  the  labels 
required  by  statute  on  the  packages.  This 
court,  in  Vaumeter  v.  Spurrier,  eto.,  04  Ey. 
22,  21  S.  W.  337,  held  that  one  who  violated 
the  statute,  in  not  furnishing  the  labels  as 
required  by  it  could  not  recover  the  value  of 
the  fertilizer  sold.  In  that  case  the  labels 
were  never  furnished.  In  the  case  at  bar 
the  labels  were  furnished,  but  were  not  on 
the  packages  when  they  arrived  at  the  ap- 
pellee's station,  and  in  fact  were  never  placed 
upon  the  packages  by  the  appellants.  The 
appellee  received  the  bags  of  fertilizer  and 
the  labels.  He  received  Just  what  the  law 
contemplated  he  should  have— the  fertilizer 
which  he  bought,  and  the  labels  giving  the 
information  required  by  the  statute.  Re- 
duced to  the  last  analysis,  the  appellee  seeks 
to  evade  the  payment  of  the  contract  price  of 
the  fertilizer,  not  because  the  labels  were  not 
furnished  blm,  but  because  they  were  not 
on  the  bags  when  they  arrived  in  tbe  car. 
The  labels  received  gave  the  appellee  the 
information  for  his  protection  which  the  stat- 
ute contemplated  purchasers  of  fertilizers 
should  have.  If  the  fertilizer  was  not  of  tbe 
character  represented,  a  cause  of  action 


would  exist,  and  tlie  labels  famished  would 

show  tlie  character  of  fertUlior  which  tin 
vendor  represented  he  was  selling.  The  pur- 
pose of  the  statute  was  to  prevent  the  man- 
ufacturera  and  vendors  from  perpetrating 
frauds  on  purchasers,  not  to  enable  such  pnr- 
cbasers  to  esc^  liability  for  fertiliser  sold 
aod  delivered  to  than.  While  the  statuto 
was  not  convUed  with  to  ttie  letter,  it  waa  In 
tbB  spirit.  We  are  ther^tse  of  the  opinion 
that  tbe  def^ise  relied  on  to  wlilcb  we  have 
referred  is  not  available.  Tbe  court  erred  In 
giving  a  peremptory  instructiCKi  to  find  for 
the  appellee. 

Tbe  Judgment  la  revorsed  for  proceedhD«s 
consistent  with  thla  o^nlon. 

HOBSON,  dlaaentlitg. 


WAU^CB  at  al.     KNOXVILLE  WOOLBDC 
MILLS. 

<Oonrt  of  Appesls  of  Eentodty.  Jan.  37. 1904.) 

SALB-AOTION  FOR  PRICB-DBFECn  IN  MATM- 
&IAL-BCKA8URB  OF  DAUAOBa-GOUMTBR- 
CL&IH— PLUDINO-SVFFICIBNCT. 

1.  Where  defects  in  yam  tAA  to  manofae- 
tnrers  of  hosiery  could  not  be  ascertained  antH 
it  was  used  In  tiie  regnlar  course  of  businees; 
the  acceptance  thereof  does  not  preclude  their 
right  to  counterclaim  for  the  defects  In  an  ac- 
tion for  the  price. 

2.  Where  yam  sold  to  manufactorera  of  ho- 
alenr  provea  defective,  the  meaaure  of  damages 
is  the  difForence  In  value  of  the  yam  as  it  was 
contracted  to  be  delivered  and  tbe  yam  as  it 
In  fact  was,  and,  in  addition,  such  damage  as 
waa  done  to  the  machinery  In  giving  it  a  fair 
trial,  or  auch  as  occurred  from  lou  of  time  in 
making  the  trial,  provided  ordinary  care  was 
exercised  by  the  purchaser,  but  no  loss  which 
miffht  have  be^n  avoided  thereby  ahonld  be  al- 
lowed. 

8.  In  an  action  for  the  iHice  of  yam  sold  to 
defendants,  mannfactnrm  of  houery,  special 
damages  on  account  of  Injury  to  the  machinery 
from  defects  In  the  yam.  and  loss  of  time  in 
making  a  trial  thereof,  were  property  specially 
pieadM  as  a  defense. 

Appeal  from  Circuit  Court,  McOta&en 

County. 

"To  be  officially  reported." 

Action  by  the  Knoxville  Woolen  Mills 
against  George  0.  Wallace  and  others.  From 
a  Judgment  for  plaintiff,  entered  on  sustain- 
ing a  demurrer  to  the  answa,  defendants 
peal.  Reversed. 

Quigley  &  McQuot,  for  appellants.  Wheeler 
&  Hughes  and  Blmnll  4e  Doolan,  for  appd- 

lee. 

HOBSON,  J.  Appellee,  the  Knoxville 
Woolen  Mills,  Instituted  this  action  against 
appellants  to  recover  $2,712.39,  tbe  balance 
due  on  an  account  for  a  lot  of  cotton  yam 
sold  and  delivered  by  It  to  them;  appellee 
being  a  manufacturer  of  yam  In  EnoxvIUe, 
Tenn.,  and  appellants  being  manufacturers 
of  hosiery  at  Paducab,  Ey..  and  buying  the 
yam  for  use  in  their  factory.  After  tlie  suit 
was  brought;  appellante  paid  appellee 
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015.06  on  tbe  accoont,  and  filed  an  answer 
and  connterclalm  aa  to  tbe  remainder  of  the 
account.  In  which  they  alleged  theae  facta: 
They  hare  a  large  plant,  employing  cegrularly 
about  100  persons,  and  a  great  nmuber  ot 
machines  engaged  In  the  manufacture  of  host- 
ery,  their  weekly  expenses  being  about  fSOO. 
They  are  engaged  in  selling  their  inducts 
to  retail  dealers  throughout  the  country,  all  of 
which  was  well  known  to  tbe  plaintiff  when 
tbe  contract  waa  made.  On  or  about  Octo- 
ber 1,  1002,  they  received  from  the  plaintiff 
the  first  shipment  of  the  yarn  in  contest; 
tbe  contract  being  for  the  purchase  of  SO,- 

000  pounds  of  yam,  to  be  delivered  In  weekly 
Installments  of  8  cases  until  all  was  shipped. 
After  receiving  tbe  first  shipment  and  run- 
ning It  into  tbelr  machines  in  their  plant, 
tbey  ascertained  that  the  yams  were  not  of 
tbe  character,  quality,  and  kind  agreed  to  be 
furnished  them  by  plaintiff  under  Its  con- 
tract, which  fact  could  not  be  ascertained 
until  each  cone  was  run  Into  the  machine. 
They  at  once  notifled  the  plaintiff  of  tbe 
detective  character  and  quality  of  tbe  yarn, 
complaining  to  plaintiff  of  the  quali^  of 
yams  that  w^e  being  shli^d.  Tbe  plain- 
tiff continued  to  make  ebipments,  and  tbe 
defendants  repeatedly  made  complaint,  and 
insisted  that  they  should  be  reimbursed  on  ac- 
count of  the  defective  quality  of  the  yam. 
On  November  3d,  or  about  80  days  after 
plaintiff  began  to  ship  the  yam,  In  answer 
to  complaints  of  defendants  the  plaintiff  vrote 
them  the  following  letter: 

"KnoxvlUe,.Tenn.,  Nov.  3rd,  1902. 
"The  Aldeu  Knitting  Mills,  Paducab,  Ky.— 
Gentlemen:   Yours  of  the  Ist  Inst,  received. 

1  regret  exceedingly  that  our  yams  have  not 
been  giving  satisfaction.  This  Is  the  first 
complaint  we  have  had  for  some  time,  but 
the  samples  of  yarn  you  submitted  is  cer- 
tainly not  very  good.  In  one  place  It  looks 
lake  a  #6  had  been  wound  on  to  #11  or 
#12b.  And  in  another  place,  especially  ttiat 
of  the  knit  sample,  it  looks  like  It  bad  been 
caused  by  a  bad  roller  in  the  cotton  mill. 

"Our  Mr.  McKeldln  wrote  you  last  Satur^ 
day  that  he  hopes  to  be  over  early  this  week. 
He  expects  to  leave  to-night  or  to-morrow 
night,  and  I  hope  you  will  have  no  trouble 
in  getting  our  differences  reconciled,  and  our 
bnslness  relations  continue  pleasant  We 
know  we  can  make  good  yam,  and  are  doing 
it  to-day, 

*T  have  the  pleasure  of  knowing  your  Mr. 
Toof,  and  am  obliged  to  blm  for  hie  Interest 
In  the  matter.  1  assure  you,  when  our  Mr, 
McKeldln  sees  you,  be  will  make  everything 
satisfactory. 

"Very  truly  yours, 

"[Signed]  B.  P.  Gettys,  V.  P." 
The  officer  of  tbe  plaintiff  came  to  Padu- 
cab in  a  few  days,  and  admitted  that  tbe 
yams  were  not  of  the  character,  quality,  and 
kind  contracted  to  be  shipped,  and  represent- 
ed to  d^endants  that  he  would  undertake 
to  adjust  the  claim  for  damages  made  by 
78S.W.-13 


the  defendants.  By  reason  of  the  represen- 
tations of  the  plaintiff,  the  defendants  were 
kept  from  making  other  contracts  for  the 
purcliase  of  good  yam  for  their  knitting,  as 
they  would  have  done  but  for  this  misrep- 
resentation. There  Is  no  market  in  the  dty 
of  Paducab  for  the  purchase  of  yams.  The 
defendants  made  every  ^ort  to  procure 
yarns  for  use  in  tbelr  plant  when  tbey  ascer- 
tained that  plaintiff  would  not  comply  with 
its  contract.  Th6y  would  not  have  used  tbe 
yam  shipped  by  plaintiff,  but  for  the  rep- 
resentations of  the  plaintiff  that  It  would 
make  good  yams  to  comply  with  Its  contract, 
and  that  the*  defendants  would  be  compen- 
i  sated  for  damages  by  reason  of  the  defective 
character  of  the  yams.  It  was  further  al- 
leged that  the  plaintiff  made  these  represen- 
tations to  the  defendants  with  a  fraudulent 
intent  to  mislead  them,  and  to  induce  them 
to  keep  and  use  the  portion  of  said  yams  that 
were  used,  and  to  prevent  them  from  exer- 
cising tlieir  rights  under  the  contract,  and 
that  thereby  the  plaintiff  practiced  a  fraud 
upon  them,  and  lulled  them  into  the  belief 
that  their  claim  for  damages  would  be  ad- 
Justed  and  paid.  The  damages  were  fixed 
at  $850,  and  It  was  alleged  that  by  reason 
of  the  nonresidence  of  the  plaintiff  the  de- 
fendants would  be  irreparably  damaged  un- 
less allowed  to  make  tbelr  counterclaim  In 
this  action.  The  court  sustained  the  demur- 
rer to  this  part  of  tbe  answer,  and  entered 
Judgment  in  favor  of  the  plaintiff  on  the  ac- 
count for  the  yam. 

In  support  of  tbe  judgment,  we  are  refer- 
red to  Jones  V.  McEwan,  01  Ky.  373,  16  S.  W. 
81,  12  L.  B.  A.  309,  and  Duckwall  v.  Brooke 
(Ky.)  65  8.  W.  357.  In  tbe  first  case  the 
wheat  was  inspected  and  received,  and  there- 
after a  counterclaim  was  presented  on  the 
idea  that  tbe  wheat  was  not  as  it  was  sup- 
I  posed  to  be.  The  court  applied  the  rule  that 
I  where  tbe  purchaser  receives  the  goods  In 
discbarge  of  tbe  contract  after  Inspecting 
them,  or  after  a  fair  opportunity  to  do  so, 
he  cannot  sue  the  vendor  to  recover  dam- 
ages upon  the  ground  that  the  goods  did  not 
come  up  to  the  contract.  In  tbe  second  case, 
five  car  loads  of  corn  were  shipped.  Two 
were  rejected,  and  three  were  risked  out. 
Two  other  cars  were  sent  In  place  of  the 
two  that  were  rejected,  and  it  was  held  that 
the  purchaser  took  the  risk  of  tbe  three 
which  he  sent  out  after  Inspecting  tbem  and 
knowing  the  condition  of  the  com.  This  case 
followed  Jones  v.  McEwan,  and  is  on  all 
fours  with  It.  On  the  other  liand,  in  Na- 
tional Oak  Leather  Company  v.  Armour- 
Cudahy  Packing  Company,  99  Ky.  607.  37  S. 
W.  81,  suit  was  brought  to  recover  the  price 
of  certain  hides,  and  a  counterclaim  was 
pleaded  for  damages  on  account  of  their  de- 
fective condition.  The  defendant  paid  for 
the  flrBt  car  load  of  hides  before  tbey  were 
received,  and  tbe  defective  condition  of  the 
hides  was  discovered  while  tb^  were  be- 
ing fleshed.  Tbey  were  leceived  In  July, 
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and  tbe  defects  were  discovered  In  the  beam- 
h<mae  early  In  August  They  could  not  have 
been  dlBcovered  before  in  the  ordinary  run 
of  their  business.  Notice  of  tbe  defects  were 
at  once  forwarded  to  the  seller,  and  dam- 
ages demanded.  It  responded,  admitting  the 
inferior  condition  of  the  hides,  and  promising 
a  better  showing  on  the  second  car  load.  In 
a  few  days  the  second  car  arrived,  and  the 
hides  were  found  In  a  worse  condition  than 
the  first  The  purchaser  offered  to  surren- 
der the  hides,  except  80,  which  it  proposed  to 
keep  to  pay  the  damages  This  offer  was 
refused,  and.  It  becoming  ai^^rent  that  the 
bides  were  about  to  spoil,  it  sent  to  the  seller 
the  price  of  the  hides  as  stipulated  In  the  con- 
tract leas  Its  claim  (or  damages,  and  pro- 
ceeded to  use  them  in  order  to  save  tbem.  It 
was  held  that  the  counterclaim  was  main- 
tainable, and  judgment  was  entered  for  the 
defendant  The  case  before  us  falls  within 
the  principle  of  this  case,  and  la  not  gov- 
erned by  the  rule  laid  down  In  Jones  t.  Mc- 
Bwan.  The  first  shipment  of  the  yarn  sued 
for  was  made  October  1st  The  last  ship- 
ment was  made  on  November  12th.  The 
yam  was  rolled  on  cones,  and  its  condition 
could  not  be  ascertained  until  the  cones 
wonid  be  unwound.  In  the  ordinary  course 
of  bnslnesB.  this  would  be  when  the  cones 
were  placed  in  the  machines,  and  the  yam 
was  imwound  for  use.  The  rule  relied  on  for 
appellee  applies  only  to  sucli  things  as  may 
be  inapected  in  the  ordinary  course  of  busl- 
neas  before  they  are  accepted.  It  does  not 
apply  to  defects  which  could  not  be  discover- 
ed by  ordinary  care  In  tbe  usual  course  of 
business  when  tbe  goods  are  received.  When 
appellants  received  the  yam  In  contest  they 
bad  a  right  to  presume  that  It  waa  such  as 
the  contract  required,  and  were  not  required 
to  anticipate  defects  which  could  not  be  as- 
certained by  ordinary  care,  in  the  usual 
course  of  business,  before  using  the  yara. 
Complaint  having  been  made  promptly,  and 
the  seller  promising  to  remedy  tbe  defects 
and  to  compensate  tbe  purchaser  for  the  loss, 
tbe  counterclaim  is  maintainable.  Tbe  let- 
ter of  the  plaintiff  shows  that  there  had 
been  previous  correspondence.  It  recognizes 
the  defectiveness  of  tbe  yarn,  and  is  a  prom- 
ise that  Mr.  McKeldln  will  make  everything 
satisfactory. 

In  setting  out  their  damages,  the  defend- 
ants alleged  that  by  reason  of  tbe  defective 
quality  of  tbe  yam  their  machinery  was 
damaged  In  passing  tbe  yarn  through  It  In 
the  sum  of  $200;  that  they  were  further 
damaged  by  reason  of  their  inability  to  do 
full  work  with  their  machinery,  on  account 
of  the  yam's  being  defective.  In  the  sum  of 
$460;  and  that  by  reason  of  the  failure  of 
the  plaintiff  to  dellv^  yams  of  tbe  quality, 
character,  and  kind  contracted  to  be  furnish- 
ed, they  were  damaged  In  tbe  snm  of  |200. 
It  Is  earnestly  argued  for  appellee  that  tbe 
damages  to  tbe  machinery,  or  by  reason  of 
appellee's  foilore  to  do  full  woik  witb  the 


machinery  ate  so  remote,  and  that  the  otber 
item  of  damage  is  vague  and  indefinite, 
that  It  should  be  disregarded.  Ordinarily  the 
measure  of  damages  on  the  sale  of  a  chat- 
tel Is  the  difference  in  value  betwen  the  arti- 
cle contracted  for  and  that  delivered.  But 
where  an  article  Is  sold  for  a  particular  pur- 
pose tbe  purchaser  may  be  entitled  to  re- 
cover such  special  damages  as  may  be  con- 
sidered within  tbe  reasonable  contemplation 
of  the  parties  as  the  natural  and  probable  re- 
sult of  the  breach  of  the  contract  It  being  tbe 
duty  of  the  purchaser  to  make  his  damages 
as  small  as  be  can  by  tbe  exercise  of  ordi- 
nary care.  24  Am.  &.  Eng.  Ency.  of  Law. 
pp.  1165,  1156.  The  yam  sued  for  was  sold 
to  tbe  defendants  to  be  manufactured  In  tbeir 
plant  into  hosiery.  The  measure  of  damages 
Is  the  difference  in  value  of  the  yam  for 
tbe  purposes  for  which  It  was  bought  as  It 
was  contracted  to  be  delivered,  and  tbe  yam 
as  it  In  fact  was;  and,  In  addition  to  this,  tbe 
Jury,  may  also  allow  such  damage  as  was 
done  to  the  machinery  in  giving  the  yam  a 
fair  trial,  or  such  damage  as  occurred  from 
loss  of  time  in  malting  the  trial,  iHM>vided  or- 
dinary care  was  exercised  by  the  defendant 
In  making  the  trial,  and  no  loss  which  might 
have  been  avoided  by  the  exercise  of  ordi- 
nary care  In  the  proper  course  of  business 
should  be  allowed.  Tbe  case  Is  here  on  de- 
murrer to  tbe  answer,  and,  taking  Its  allega- 
tlona  to  be  tme,  as  we  must  on  demurrer,  we 
conclude  It  snfflcieDtly  states  a  cause  of  ac- 
tion. Tbe  pleader  might  have  made  simply 
a  general  allegation  of  damage  in  the  sum 
of  $850  by  reason  of  the  defectiveness  of  tbe 
yarn,  as  he  did  in  the  amended  anawer.  and 
under  this  he  could  have  recovered  general 
damages,  but  tbe  special  damages  on  acconnt 
of  the  injury  to  the  machinery  and  loss  of 
time  were  properly  specially  pleaded.  Sucb 
damages  are  not  too  remote,  and  are  often 
allowed  in  cases  of  this  characto*.  2  Sedg- 
wick on  Damagea,  §  742;  2  Sutherland  on 
Damages  (2d  Ed.)  S  662. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


HBATHBR  t.  THOMPSON. 
(Court  of  Appeals  of  Kentucky.  Jan.  28, 180#.) 

REWARDS-DETBCTIYB  SBBKINQ  OUT  lUUOBD 
CRIMINAL— OFFICER  MAKING  ARRBST  UNDBR 
CONTRACT— RIGHTS  OF  PARTIES. 

1.  Where  a  detective,  on  learning  of  an  offer 
of  a  reward  from  the  Governor  for  tbe  airest 
of  a  man  charged  with  murder,  9onght  out  the 
alleged  morderer,  and  procured  another  oflleer 
to  make  the  arrest  under  contract  by  which 
the  ofBcer  was  to  be  paid  a  certain  sum  and 
expenses  therefor,  the  latter  cannot  repudiate 
the  contract  on  the  around  that  tbe  detective 
concealed  from  him  the  amount  of  the  reward 
and  the  fact  that  it  had  been  offered  the 
Governor,  in  tbe  absence  of  evidence  that  he 
demanded  to  know  the  amount  or  the  source 
from  which  the  reward  emanated. 

Appeal  fnmi  Circuit  Court,  Laurel  Oounty. 
"Not  to  be  officially  repcffted." 
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ControTerey  between  William  Heather  and 
George  O.  Tbompaon  over  a  reward  of  $260. 
Fnnn  a  jodgmait  awarding  $210  thereof  to 
Thompeon,  Heather  appeals.  Affirmed. 

Baxelrlgg  &  Ghenanlt  and  L.  A.  West,  for 
appellant  Jamea  Sparka  and  D.  E.  BawUnga, 
for  appellee. 

SEirriA.  J.  This  is  a  controTOST  be- 
tween appellant  and  appellee  over  a  reward  of 
$260  offered  hj  the  OoTomor  for  the  arrest  of 
one  Sol  Griffin,  who  stood  Indicted  for  mur- 
der, and  was  a  tngltlve  from  Justice^  The  re- 
ward Is  claimed  hy  appellant,  Wm.  Heather, 
who  actoally  arrested  the  alleged  morderer, 
and  also  hy  the  appellee,  Geo.  0.  Thconpson, 
by  whose  procnrement  the  arrest  was  made. 
It  appears  that  Jndge  nnsley.  United  States 
District  Attorney  for  the  Eastern  District  of 
Koitneky,  by  lettor  to  appdlee  acqnalnted 
him  with  the  offer  of  the  reward  by  the  Gor- 
eniOT,  and  appellee  took  Immediate  steps  to 
ascertain  the  whereabonts  of  Qrlffln*  wlio  was 
known  to  him  as  he  was  to  Chlffln,  by  TMting 
dUfmat  conntlea  and  maldng  inqnlrles  of 
divers  persons.  He  finally  ascertained  from 
an  acquaintance  in  Glay  county,  where  he 
Tblted  for  that  purpose,  that  Griffin  was  at 
woiic  at  a  sawmill  In  ElstUl  county.  He  then 
went  to  Irrine,  the  county  seat  of  Estill  coun- 
ty, and  from  the  Investigation  made  after  get- 
ting ftneee  became  aatlsfled  that  Griffin  was 
in  'Qie  connty.  As  lie  was  well  known  to 
Grlflln,  he  thought  It  best  not  to  attempt  his 
amst  himself,  as  he  would  lUcely  be  wcog- 
nlzed  by  the  formffl  before  be  could  get  near 
enough  to  seise  his  person.  So  be  contracted 
wlOi  the  appellant,  who  was  marshal  of  the 
town  of  Irvine,  to  make  the  arrest  for  bim. 
which  q)pellant  then  undertook  to  do  for  $20. 
Fearing  that  Griffin  wonld  bear  of  bis  (ap- 
pellee's) presence  In  the  connty,  and  would 
■aspect  tbe  object  of  his  vidt,  and  thereby  be 
mabled  to  dfect  bis  escape,  ai^pellee  left  Ir- 
rbie  for  Blchmond,  this  state,  but  left  bis  ad- 
dms  with  appellazit,  opon  the  tatter's  assur- 
ance and  undotaking  that  he  would  arrest 
Griffin  and  lnf<ffm  appellee  thereof  Imme- 
diately. Appellant  thereupon  went  on  the  fol- 
lowing day  to  tbe  mill  wbere  Griffin  was  at 
work,  and  arrested  him.  After  making  the 
arrest  ^  failed  to  notU^  appellee  that  he 
had  di»ie  so;  but  having,  In  the  meantime, 
td^^phed  ttie  Governor,  and  learned  of  the 
reward,  he  stsrted  to  Itoxidoii,  the  county  Beat 
of  Laurel  connty,  with  the  prisoner,  IntentUng 
to  deliver  him  to  the  jailer  and  himself  claim 
Oie  revrard,  notwithstanding  his  agreement 
with  appellee  to  arrest  and  ddlvw  Griffin  to 
him.  When  appdiant  got  aster  as  Bicbmoud 
with  the  prtBoner  on  the  vrey  to  London,  ai>- 
pellet  leamtog  of  tiielr  being  in  the  city,  met 
them  ther^  demanded  of  him  tbe  prisoner, 
offered  to  put  bis  own  handcuffs  on  the  latter, 
ind  proposed  to  pay  appellant  the  $20  for 
whidi  be  had  agreed  to  make  the  arrest,  and 
to  pay  tbe  expenses  incurrad  by  the  appellant 


and  blB  assistant  to  mwirtTig  fbe  arrest;  but 
to  each  and  all  of  these  demands  and  offers 
the  appellant  returned  a  positlTe  refusal,  and, 
ignoring  appellee,  went  on  vrlth  the  prisoner, 
though  to  appellee's  company,  to  London, 
where  be  delivered  the  priAmer  to  the  jailer 
of  the  coun^,  who,  over  aKKllee's  objection 
and  protest  save  to  appellant  a  rec^pt  for 
lilm.  It  is  nunlfest  that  the  arrest  of  Griffin 
was  made  at  the  tostlgation  of  appellee.  In 
fact,  lie  would  not,  to  our  opinion,  have  been 
arrested  but  for  the  tovestlgati<m,  todustry, 
and  seal  of  the  appellee.  It  Is,  we  think, 
equally  clear  that  the  appellant  did  not  act 
to  good  falQi  with  ivpallee.  He  attempto  to 
justify  his  conduct  by  the  claim  that  aj^llee 
concealed  from  him  the  amount  of  the  revrard 
to  be  paid  for  Griffin's  arrest,  and  the  fact 
that  it  had  been  oflored  by  the  Goremor,  but 
admits  that  he  was  informed  by  appellee  that 
a  reward  had  been  offered,  and  that  bis  ob- 
ject to  making  the  arrest  was  to  secure  the 
reward.  We  fail  to  see  how  tbe  concealment 
by  appellee  of  tbe  amount  of  tbe  reward,  or 
the  fact  that  It  was  <^ered  by  ttie  Governor, 
could  excuse  appellant e  vtolatlon  of  his  con- 
tract with  appellee,  as  he  seemed  entirely  will- 
tog  to  make  the  arrest  toe  $20.  Besides,  It 
does  not  apj^ear  that  he  demanded  to  know 
the  amount  of  tbe  reward,  or  tbe  source  from 
which  It  emanated.  He  admitted  that  be 
was  to  make  the  arrest  for  $20,  but  claimed 
that  it  was  agreed  i^on  tax  the  arrest  of  a 
Tom  Grlflln,  Instead  ot  8ol  Griffin,  and  that 
appellee  made  a  mistakie  to  the  name  of  the 
crimtoaL  Appellee  denied  that  he  gave  to 
appellant  Tom  Griffin  as  the  name  of  the 
criminal,  and  said  tiiat  the  maitlon  of  that 
name  caibe  first  from  aKwllant,  and  he  (ap- 
pellee) told  him  that  Sol  Grlflto  was  the  true 
name,  but  perhaps  that  person  had  dianged 
his  name  to  Tom  Grlffln  to  escape  detection 
and  arrest  We  are  ol  fnptiOjaa  from  the  evi- 
dence that  there  was  no  misunderstanding  be- 
tween the  parties,  and  that  appellant  knew 
from  what  appellee  told  him  that  Sol  Griffin 
was  tbe  person  to  be  arrested,  and,  further, 
that  he  ascertained  on  the  day  of  his  employ- 
ment and  befwe  appellee  left  Irvine,  wbere 
Griffin  could  be  found,  yet  concealed  tbe  fact 
from  appellee  to  wder  to  get  bim  away  from 
Drtoe  before  tbe  armt  was  made. 

The  lower  court  tipon  all  the  evidence  be- 
fore bim,  adjudged  that  appellee  was  entitled 
to  all  of  the  reward  except  $40,  which  sum 
was  allowed  aj^llant  to  payment  of  the 
amount  agreed  upon  between  him  and  appel- 
lee when  he  was  employed  by  tbe  latter  to 
make  tbe  arrest  and  to  satlsfacUon  of  tbe  ex- 
pense tocurred  by  him  in  the  matter  of  cod- 
veytog  tbe  prisoner  to  London.  We  see  no 
cause  tor  disturbtog  this  finding  of  tbe  court, 
aa  it  seems  to  be  sustained  hy  the  evidence. 
In  addition,  it  may  be  said  that  under  section 
26,  Cr.  Gode,  It  was  the  <^clal  duty  of  ap- 
pellant as  marshal  ot  Irvtoe  and  a  peace 
officer,  after  undertoktog  the  arrest  of  GMffin, 
to  do  so  without  other  reward  than  the  fees 
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allowed  b7  law.  Besides,  tbe  nctlon  of  fbe 
Code,  snpra,  section  8687,  Ky.  St,  declares 
what  duties  shall  be  peiTormed  by  marshals, 
and  confers  upon  them  all  the  powers  as  peace 
ofBoen  that  may  be  exercised  by  sheriffs.  In 
Marking  t.  Needy  and  Hatch,  8  Bush,  It 
was  held  that  a  public  oflicer  whose  sworn 
duty  It  was  to  make  arrests  will  not  be  al- 
lowed to  claim  a  reward  offered  therefor. 
And  in  the  more  ret^t  case  of  BUey  t.  Grace, 
33  S.  W.  207,  the  rule  was  reaffirmed  by  this 
court  In  the  latter  case  the  arresUng  officer 
was  the  marshal  of  the  city  of  Springfield, 
and  the  arrest  for  which  he  claimed  the  re- 
ward was  made  some  miles  outside  the  cor^ 
puute  limits  of  the  city  of  which  he  was 
marshal;  yet  as  stated,  it  was  held  that  he 
was  not  entitled  to  the  reward.  While  It 
seems  to  be  the  law  Hiat  a  marshal  may  arrest 
an  offender  against  tbe  laws  of  the  common- 
wealth anywhrae  in  the  county  In  which  is 
^tuated  the  municipality  of  which  he  is  an 
officer,  we  Incline  to  the  opinion  that  he  can- 
not be  required  to  execute  a  warrant  of  arrest 
outside  of  the  corporate  limits  of  such  munic- 
ipality, exc^t  t(x  an  offense  against  the  laws 
thereof;  but  we  are  further  of  opinion,  how- 
OTer,  that  If  he  does  agree  to  undertake  to 
execute  a  warrant  of  arrest  for  a  violation  of 
tbe  laws  of  the  commonwealth  outside  of  tbe 
corporate  limits  of  the  dty  of  which  be  Is  the 
marshal.  It  will  be  deemed  a  waiver  of  bis 
privilege  to  refuse  it  and  In  that  event  he 
would  be  entitled  to  no  other  compensation 
for  the  aenrices  performed  than  tbe  statutory 
fdes. 

Finding  no  errw  In  tiie  Judgmmt  of  the 
lower  court  the  same  is  afBrmed. 


RIVBBB  T.  MORRIS  «t  al. 
(Court  of  Appeals  of  Kentucky.   Jan.  14,  1901.) 

DOWHR— CONSTRUCTION  OP  WEUL— TRUST  KS- 
TATE— HOMESTEAD. 

1.  K7.  St.  §  2134,  endows  a  wife  of 
thoBe  lands  only  of  whicb  her  husband  during 
coTertnre  was  beneiiciaLl;  seised,  and  of  which 
he  had  the  fee-simple  title.  Section  2148  gives 
the  husband  dower  in  the  wife's  land  to  the 
same  extent.  A  will  gave  testator's  estate  to 
W.  and  his  wife,  H.,  and  their  children;  those 
Uving  being  named  in  the  wiU.  It  then  re- 
cited: "I  will  that  said  W.  and  H.  take  charge 
of  all  of  said  property^  and  use  tbe  same  for 
the  purpose  of  supporting  the  family  and  rais- 
ing and  edacating  said  oiildreu  so  far  as  the 
rents  and  profits  *  *  *  will  go^  and  when 
all  the  ebiluen  arrive  at  the  age  of  twenty-one 
years  then  said  W.  and  H.  shall  give  to  each 
one  his  or  her  [wrtion  under  this  will."  All  of 
the  children  were  living  at  testator's  death,  but 
two  died  Id  infancy,  and  intestate,  hefore  their 
parentB,  W.  died,  and  H.  remarned,  and  died. 
Held  that,  as  the  will  created  a  trast  in  W.  and 
U.  for  the  benefit  of  the  children,  the  second 
huBband  of  H.  was  not  entitled  to  dower  in 
the  land. 

2.  A  testator  devised  his  property  to  a  hus- 
band and '  wife,  charged  with  a  truBt  for  the 
benefit  of  their  children.  The  family  occupied 
the  realty  as  a  homeBtead.  On  the  husband's 
death  the  widow  remarried,  and  afterwards 
died.  ff«Jd,  that  the  court  could  not  allow  her 
second  husband  a  homestead  Interest  in  the 
property,  as  that  would  impose  s  burden  and 


create  an  estate  different  txtm  thst  eontnn- 

plated  in  the  will. 

Appeal  trom  Circuit  Court  Scott  County. 

"Not  to  be  officially  reported." 

Suit  by  J.  C.  Kivers  against  John  Mwrls 
and  others.  Judgment  for  d^endants,  and 
plalnUfl  appeals.  Affirmed. 

Montgomery  &  Lee,  for  appellant  Jas.  F. 
Asken,  for  appellees. 

O'BKAR,  J.  The  will  of  Green  Stucker 
thus  disposed  of  his  property:  "Attet  the 
payment  of  all  my  debts  and  burial  expenses, 
I  will  and  devise  all  of  tbe  balance  of  my 
estate  of  every  kind,  real  and  personal,  to 
\>milam  Morris  and  bis  wife,  Harriet  Harris, 
and  their  children,  the  children  tbey  now 
liave  and  such  as  they  may  hereafter  have. 
The  children  they  now  have  are  named 
Rheta,  Sallie,  Benjamin,  John  and  Ada  Bell 
Morris.  I  wiU  that  said  William  and  Har- 
riet Morris  take  charge  of  all  of  said  prc^ 
erty  and  use  the  same  for  the  purpose  of 
supporting  the  family  and  raising  and  edu- 
cating said  children  so  far  as  the  tents  and 
profits  from  said  property  will  go  and  when 
all  the  children  arrive  at  tbe  age  of  twenty- 
one  years,  then  said  William  and  Harriet 
Morris  shall  give  to  each  one  his  co*  her  por- 
tion under  this  will."  Tbe  testator  Is  not 
shown  to  have  been  in  any  wise  related  to 
the  devisees.  William  Morris,  named  as  one 
of  the  devisees,  died  Intestate  In  1900.  ^r^ 
riet  Morris,  his  widow,  also  named  In  tbe 
will,  was  married  to  appellant,  J.  0^  Bivers, 
in  April,  1902.  She  died  in  the  fall  of  that 
year.  Harriet  Morris  had  five  children  by 
William  Morris,  the  same  named  In  tbe  will 
of  the  testator  as  living  at  tbe  time  the  will 
was  made.  No  other  children  were  bom  to 
her.  All  of  the  devisees  were  living  at  the 
death  of  the  testator.  Two  of  them  died  In- 
fanta, Intestate,  and  without  Issue,  before 
either  their  father  or  mother  died.  One  of 
the  children  named  as  a  devisee  is  yet  an 
infant  After  the  death  of  Harriet  Morris- 
Rivers,  appellant  her  last  husband,  brought 
this  Bult  for  a  partition  of  the  land  devised 
by  tbe  will.  It  being  something  over  100 
acres.  He  claims  that  Harriet  Morris-Riv- 
ers took  an  undivided  one-seventh  as  a  dev- 
isee under  the  will,  and  that  she  inherited 
one-half  of  an  undivided  one^eventh  from 
each  of  h^  Infant  children  who  had  died  in- 
testate; that  the  parties  had  occupied  this 
land  as  a  homestead;  and  that  appellant  as 
the  surviving  husband  of  Harriet  Morrls- 
Blvers,  Is  entitled  to  either  dower  or  home- 
stead in  her  two-sevenths  of  the  land.  The 
circuit  court  denied  bis  claim  and  dismissed 
bis  petition. 

Under  the  wUl  Harriet  and  William  Moi^ 
rls  did  take  an  interest,  but  they  took  It  sub- 
ject to  tbe  charge  made  in  the  will  that  the 
use  and  Income  of  the  whole  of  the  property 
devised  should  be  for  the  purpose  of  sup- 
porting the  family,  and  raising  and  educat- 
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lag  the  children  named,  and  that  the  prop- 
erty  was  not  to  be  divided  among  any  of 
ttie  devisees  nntU  all  ot  them  arrived  at  the 
age  of  21  yean.  William  and  Harriet  were 
tmateea  for  th^  Infant  children,  who  were 
Riren  primary  Interest  In  the  income  of  this 
estate.  So  long  as  tb^  continued  members 
of  the  family,  they,  too,  were  entitled  to 
support  from  that  Income.  Upon  their  death 
the  whole  of  the  income  and  profits  from  the 
property  was  set  apart  by  the  will  tor  the 
education  and  support  of  the  children  until 
the  youngest  shall  have  arrived  at  the  age 
of  21  years.  This  was  a  charge  upon  the  es- 
tate of  each  child—those  dying  Intestate— as 
well  as  It  was  upon  the  Interest  of  Harriet 
and  William  Morris.  The  death  of  the  trus- 
tees in  no  wise  affected  the  trust  It  con- 
tinnes  until  the  time  of  distribution  named 
in  the  wilt  Under  section  2134,  Ky.  St.  1903, 
the  wife  is  endowed  of  those  lands  only  of 
her  husband  of  which  he  during  coverture 
was  beneficially  seised,  and  of  whldi  he  had 
tike  fee-simple  title.  Under  section  2148  the 
husband  Is  now  given  dower  In  the  wife's 
land  in  the  same  manner  and  to  the  same 
extent.  Considering  the  law  as  embraced  In 
section  2184,  this  court  has  held  that,  to  en- 
title the  surviving  spouse  to  dower,  the  other 
must  not  only  have  been  seised  of  the  fee-sim- 
ple title  to  the  land  during  coverture,  but  It 
must  have  been  the  land  of  which  the  owner 
was  entitled  also  to  the  beneficial  use  and 
possession.  Toung  v.  Morehead,  94  Ky.  608, 
23  S.  W.  611;  Butter  v.  Cheatham,  8  Bush, 
594.  In  this  case  the  wife  was  not  entitied 
to  the  possession  of  any  of  the  land  devised 
as  against  her  children.  It  was  not  such  a 
titie  as  that  her  surviving  husband  was  enti- 
tied  to  dower  In  the  land.  The  court  could 
not  allow  appellant  a  homestead  In  the  land 
without  Imposing  a  burden  and  creating  an 
estate  different  from  that  contemplated  ftnd 
provided  tor  by  the  testator  in  his  wilL 
The  Jn^^ment  is  affirmed. 


OOOPBR  T.  IfANKFOBD  et  sL 
(Court  of  Appeals  of  Eentucby.  Jan.  29,  1901.) 

ASSiaNmNTS  FOR  BENHFIT  OF  CREDITORS— 
CONTINUANCE  OF  BUSINBSS-RIOHTS  OF  AS- 
SiaNBE— LOSSES— ACCOUNTING— CHARQES. 

1.  Where  an  assignee  for  the  benefit  of  cred- 
itors over  their  protest  elected  to  continue  the 
aisknor'v  buainess,  which  was  manifestly  un- 
profitable, and  in  consequence  lost  to  the  credlt- 
ora  the  cash,  and  manufactored  assets  eaual  to 
cash,  which  he  received  on  taking  charge  of  the 
estate,  he  was  properly  charged  with  the  amomit 
•0  lost. 

2.  Where  an  assignee  for  the  benefit  of  cred- 
itors of  a  firm  engaged  In  logging  elected  to 
continue  the  business,  it  was  improper  to  charse 
bun  in  his  accoant  for  logs  belonging  to  toe 
assignor  which  came  into  his  bands,  winch  were 
•0  small  and  defective  as  to  be  valueless  for 
manufacture. 

Appeal  tmn  Circuit  Court,  Pulaski  Conniy. 
•To  be  offleially  reported." 
Jndleial  accounting  by  J.  S.  Cooper,  as  sub- 
stituted assignee  of  the  Insolvent  estate  of 


Houston  A  Adams.  From  an  order  charging 
the  assignee  with  certain  losses  on  objection 
of  Erwin  Lanhford  and  others,  the  assignee 
appeals.  Modified. 

O.  B.  Waddle,  for  appellant  ^zgU  P. 
Smith  and  W.  A.  Morrow,  for  appellees. 

■  BURNAM.  C.  J.  On  the  12th  day  of  Feb- 
ruary, 1900,  C.  B.  Houston  and  J.  H.  Adams, 
of  Somerset,  Ky.,  doing  business  as  Houston 
A  Adams,  contracted  to  sell  and  deliver  to 
the  T.  B.  Stone  Lumber  Company,  of  Cin- 
cinnati, Ohio,  about  260,000  feet  of  poplar, 
oak,  and  chestnut  lumber,  which  was  to  be 
manufactured  from  trees  upon  a  tract  of 
about  50  acres  of  land  which  they  had  pur- 
chased from  George  Gastlneau.  The  lumber 
company  advanced  $300  on  the  contract,  un- 
der an  agreement  that  It  was  to  be  repaid  to 
them  out  of  the  lumber  as  delivered.  In  com- 
pliance with  this  contract,  Houston  &  Adams 
ha'd  a  -large  number  of  trees  cut  down,  sawed 
Into  logs,  and  bauled  to  the  sawmill  of  G.  R. 
GlUeland  &  Co.,  with  whom  they  had  con- 
tracted to  manufacture  them  into  lumber  at 
the  price  of  $3  per  thousand  feet  A  suffi- 
cient number  of  the  logs  were  manufactured 
under  this  contract,  and  the  lumber  delivered 
to  Stone  &  Co.,  to  repay  to  tbem  the  fSOO 
advanced,  and  leave  a  balance  of  fl42.80 
due  from  tbem  to  Houston  ft  Adams.  On  the 
21st  day  of  June,  1900,  Houston  Sc.  Adams 
found  that  they  could  not  successfully  carry 
out  their  contract  and  they  made  a  general 
assignment  of  all  their  property  to  W.  F. 
Ralney  for  the  benefit  of  all  their  creditors 
equally.  This  deed  of  assignment  author- 
ized the  assignee  to  carry  out  their  contract 
with  Stoue  &  Co.  Kaluey,  however,  failed 
to  qualify,  and  the  appellant  J>  8.  Cooper, 
was  appointed  in  his  place.  There  came  Into 
his  bands  as  assignee  1142.80  In  money, 
whlcb  was  collected  by  him  from  the  Stone 
Lnmber  Company,  and  about  20,000  feet  of 
manufactured  lumber,  whlcb  was  ricked  on 
the  mlllyard,  the  value  of  which  is  not  clear- 
ly disclosed  by  the  testimony,  but  was  prob- 
ably worth  ¥200:  also  a  number  of  logs, 
some  of  which'  were  on  the  mlllyard,  and 
some  lying  in  the  forest,  and  some  trees  still 
standing.  After  Cooper's  qualification  as  as- 
signee, Gllleland  &  Co.  claimed  that  a  bal- 
ance was  due  to  them  by  Houston  &  Adams, 
and  tiiat  they  had  a  lien  on  the  lumber  ricked 
In  their  yard  to  secure  them.  Cooper  seems 
to  have  held  several  conferences  with  some 
of  the  local  creditors  as  to  what  course  he 
should  pursue.  Some  of  them  Insisted  that 
he  should  at  once  sell  all  of  the  assigned  prop- 
eety  to  the  best  advantage,  and  distribute 
the  cash  among  the  creditors.  One  of  them 
testifies  that  he  ofTered  f 600  In  cash  for  the 
assets  of  the  firm.  This  statement  however, 
is  denied  by  Cooper,  who  testifies  that  he 
found  that  he  could  not  sell  the  logs;  that 
he  paid  to  Gilleland  &  Co.  V&1.95  upon  their 
bill,  and  entered  into  a  new  contract  with 
tbem  to  saw  the  residue  of  the  logs  at  92.7S 
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per  thousand  feet;  and  then  proceeded  to 
manufacture  the  logs  Into  lumber,  and  to  de- 
liver It  to  Stone  &  Co.,  under  the  contract 
The  trustee  having  failed  to  make  any  report 
uf  his  proceedings  under  the  deed  of  assign- 
ment, a  rule  issued  against  him  from  the 
Tulaskl  county  court  at  Its  July  term,  1901, 
requiring  him  to  do  so.  In  compliance  with 
this  rule,  he  made  a  settlement  of  his  ac- 
counts on  the  18th  of  October,  1001,  In  which 
he  accounted  for  $761.70,  proceeds  of  the  as- 
signed estate,  and  was  credited  $767.81,  paid 
out  In  the  manafactare  of  the  logs.  In  other 
words,  the  cost  of  manufacturing  the  logs 
had  not  only  taken  all  tbe  money  received 
from  the  lumber,  but  had  also  consumed  the 
cash  and  the  proceeds  of  the  manufactured 
lumber  which  came  Into  his  hands.  On  the 
2:>th  of  February,  1902,  appellees  Instituted 
this  suit  against  appellant  for  a  settlement, 
and  asked  that  the  case  be  referred  to  the 
master  commissioner  to  hear  proof  of  claims, 
and  for  a  distribution  of  the  funds  In  the 
hands  of  the  assignee.  In  his  answer,  appel- 
lant set  out  the  facts  detailed  above;  claim- 
ed that  he  had  no  assets  for  distribution; 
that  he  had  acted  for  what  seemed  to  blm  to 
be  the  best  Interest  of  the  estate  In  the 
course  which  he  had  taken;  and  denied  iia- 
blUty.  It  was  adjudged  by  the  trial  court 
from  the  evidence  In  the  case  that  the  as- 
signed estate  was  of  the  value  of  $600  at  the 
time  appellant  took  charge  of  It;  and  he  was 
credited  with  $91.96  paid  to  Gilleland  &  Co., 
and  was  adjudged  to  pay  over  the  residue, 
$5U8,  for  distribution  among  the  creditors. 

The  main  question  for  decision  upon  the 
appeal  is,  can  the  assignee  of  an  assigned  es- 
tate, in  his  discretion,  or  pursuant  to  express 
authority  conferred  by  the  deed  of  assign- 
ment, contlnne  the  assignor's  boslness?  It 
will  hardly  be  controverted  that  as  a  general 
rule,  at  common  law,  the  efrect  of  a  general 
assignment  by  a  debtor  of  his  property  for 
the  benefit  of  his  creditors  is  to  put  an  end 
to  his  business  as  ordinarily  conducted,  as 
effectually  as  If  the  assignor  were  dead,  and 
his  property  passed  to  bis  administrator  by 
operation  of  law,  or  to  his  executor  by  force 
of  his  last  will.  It  Is  the  obvious  duty  of  an 
assignee  to  proceed  without  unnecessary  de- 
law  to  convert  the  assigned  estate  Into  mon- 
ey, and  to  apply  the  proceeds  to  the  payment 
of  his  debts.  4  Cyc.  236.  Nor  can  there  be 
any  doubt  that  the  assignor  cannot,  In  a  deed  | 
of  assignment,  authorize  his  assignee  to  con-  I 
tlnue  and  carry  on  tbe  business,  either  for  [ 
the  benefit  of  the  creditors  or  for  his  own  ; 
benefit.  If  such  provisions  in  deeds  of  as- 
signment were  tolerated  and  enforced  by 
courts.  It  would  put  it  in  tbe  power  of  an 
Insolvent  debtor  to  indefinitely  postpone  the 
collection  of  debts  due  by  him,  and  at  the 
same  time  subject  his  property  to  tbe  risks 
of  business,  and  place  it  in  a  position  where 
it  might  be  lost  In  attempting  to  carry  on  tbe 
business  of  his  own  motion.  In  the  case  of 
Dunham  r.  Watennan,  17      Y.  ^  72  Am. 


Dec.  406,  reversing  3  Duer,  166,  Judge  Sel- 
den  makes  'Use  of  the  following  langoage: 
"The  true  principle  applicable  to  all  such  cas- 
es Is  that  a  debtor  wbo  makes  a  voluntary 
assignment  for  the  benefit  of  Us  creditors 
may  direct.  In  general  terms,  a  sale  of  tbe 
property  and  collection  of  the  dues  assigned, 
and  may  also  direct  upon  what  debts  and  In 
what  order  the  proceeds  shall  be  applied, 
but,  beyond  this,  can  prescribe  no  conditions 
whatever  as  to  the  management  or  disposition 
of  the  assigned  property.  In  ail  other  re- 
spects the  assignee  must  be  left  to  act  un- 
der the  ordinary  rules  and  principles  which 
apply  to  trustees  in  analogous  cases."  While 
this  is  tbe  general  rule,  there  are  exceptional 
cases  In  which  the  assignee,  with  the  con- 
sent of  the  creditors,  may  work  up  the  stock 
on  hand,  and  prepare  It  for  the  market,  if 
It  is  manifest  that  It  will  be  for  the  benefit 
of  the  assigned  estate.  The  case  of  Hill  v. 
Cornwall  &  Bro.'s  Assignee,  95  Ky.  536,  26 
S.  W.  &40,  belonged  to  this  category.  There 
the  property  assigned  was  a  manufacturing 
establishment  in  full  operation,  with  an  es- 
tablished business  In  all  parts  of  the  coun- 
try, and  a  considerable  amount  of  material 
on  hand  to  be  manufactured.  The  credit- 
ors, with  an  advisory  committee  at  their 
head,  authorized  the  continued  operation  of 
the  factory  to  work  up  the  materials  then  on 
band,  because  it  was  believed  that  tbe  plant 
would  sell  better  as  a  going  concern.  It  was 
held  that  the  assignee  was  Justified  In  con- 
tinuing the  business  for  a  short  time,  and 
that  tbe  creditors  were  estopped  by  their 
conduct  from  complaining  of  losses  Incurred 
in  the  operation  of  the  business  which  was 
carried  on  at  their  suggestion.  But  the  facts 
In  this  case  do  not  bring  It  within  the  rule 
of  that  or  similar  cases.  Nor  can  It  be  doubt- 
ed that  the  assignee  of  an  estate  could  apply, 
under  section  96  of  the  Kentucky  Statutes  of 
1903,  to  the  county  court,  for  authority  to 
continue  the  business  temporarily,  or  the  pow- 
er  of  the  court  to  authorize  such  continuance 
when  It  was  manifest  that  it  would  be  for  the 
l>eaefit  of  the  creditors. 

In  this  case  tbe  assignee,  on  bis  own  Judg- 
ment, against  tbe  protest  of  creditors,  elect- 
ed to  continue  what  was  manifestly  an  un- 
profitable business,  and  In  consequence  lost 
to  the  auditors  of  the  assigned  estate  tbe 
cash,  and  manufactured  lumber,  equal  to 
cash;  and  we  think  he  should  be  charged 
therewith.  But  the  testimony  shows  that 
the  logs  which  came  Into  tbe  bands  of  tbe 
assignee  were  so  small  and  defective  as  to 
be  practically  of  no  value,  for  the  reason  that 
the  cost  of  manufacturing  them  into  lumber 
was  greater  than  the  value  of  the  lumber 
after  they  had  been  so  converted.  We  there- 
fore think  that  the  assignee  should  not  be 
charged  with  anything  on  this  account,  but 
only  with  the  cash  on  hand,  and  the  value 
of  the  manufactured  lumber  which  came  into 
his  hands.  The  Suggestion  of  appellant  that 
appellees  have  not  pursued  the  remedy  point 
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ed  out  by  tbe  statute,  and  appealed  from  the 
settlement  made  In  the  county  court,  1b  un- 
tenable, as  the7  filed  no  exceptions  to  that 
settlement,  and  did  not  make  themselTes 
parties  to  the  proceeding  in  any  way.  They 
were  therefore  not  estopped  from  the  institu- 
tion of  this  suit  In  the  circuit  court,  as  pro- 
vided by  section  06  of  the  Kentucky  Statutes 
of  1908.  PickereU  t.  Thompson  (Ky.)  58  S. 
W.  761. 

But  for  reasons  indicated,  the  judgment  is 
reversed,  and  cause  remanded,  with  instruc- 
tions  to  charge  the  assignee  with  9342.80. 
and  credit  him  with  such  legal  disbursements 
as  he  may  show  himself  entitled  to.  Includ- 
ing reasonable  compensation,  and  for  other 
proceedings  consistent  with  tills  opinion. 


CITY  OF  LUDLOW  t.  RICHIE. 

(Court  of  Appeals  of  Kentncky.  Jan.  29,  1901.) 

KUNICIPAL  CORPORATIONS  —  ATTORNEYS  — 
SBRVICBS— SALARY-ADDITIONAJL 
GOUFBNSATION. 

1.  Ky.  St.  1898,  8  3509,  authorizes  the  eouncil 
of  cities  of  the  fourth  class  to  appoint  a  city 
attorney,  authorizes  the  board  to  fix  hia  com- 
pensation, and  declares  that  it  shall  be  his  duty 
to  advise  tbe  board  as  to  all  legal  matters,  and 
perform  audi  other  duties  as  the  board  may 
require.  Defendant  dty  passed  an  ordinance 
requiring  the  dty  attorney  to  attend  to  all  soita 
then  pending  or  thereafter  to  be  brought  to 
wlilch  the  dty  was  a  par^,  and  declared  tliat, 
tar  servioee  of  an  extraordinary  character  thus 
rendered  the  dty,  he  should  receive  such  ad- 
ditional fee  as  miglit  be  agreed  on.  A  resolu- 
tion was  sabsequently  passed  fixing  plaintiffs 
salary  as  city  attorney  for  his  second  term, 
with  Ida  consent,  at  ¥300  per  year,  and  pro- 
viding that  his  services  should  Include  all  busi- 
ness ot  the  dty  coming  under  his  jurisdiction. 
BeU,  that  plaintiff  was  not  entitled  to  recover 
for  services  rendered  in  defending  litigation 
against  the  dty,  as  extraordinary  services;  no 
claim  having  been  made  ther^r  during  his 
torn,  and  no  additional  oompensatlon  having 
been  previously  agreed  on. 

2.  Where  a  cit?  attorney  attended  to  con- 
siderable litigation  for  tbe  dty  In  tbe  Court 
of  An>eal9,  and  was  compelled  to  travd  to  the 
place  where  the  court  was  held  to  argue  the 
cases,  he  was  entitled  to  recover  expenses  In- 
eorred  while  performing  such  services,  In  ad- 
dition to  his  salary. 

Bomam,  O.  J.,  dissenting. 

Aiq>eal  from  drcnlt  Court,  Kenton  County. 

'^*ot  to  be  officially  reported." 

Action  by  W.  T.  Blchle  against  the  city  of 
Ludlow.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Beveraed. 

Thurber  &  Jackson,  for  appellant  W.  H. 
UacKoy,  for  appellee. 

H0B80N,  J.  Appellee.  W.  T.  Richie,  was 
dty  attorney  of  Ludlow  for  four  years  begin- 
ning In  January,  1894.  Tbe  term  was  for 
two  years.  For  the  first  term  bis  salary  was 
fixed  at  $200  a  year.  For  the  second  term, 
which  began  in  January,  1896.  bis  salary  was 
Axed  at  $300  a  year.  After  the  end  of  his 
period  of  service  he  filed  this  suit  on  April 
10^  1899.  to  recover  of  tbe  town  $1,338.16  for 
legal  serrlces  on  behalf  of  the  city  In  actions 


to  which  It  was  a  party,  which  were  ren- 
dered by  blm  while  he  was  city  attorney. 
The  only  question  we  deem  it  necessary  to 
determine  Is  whether  these  services  were  In 
the  line  of  bis  duty  as  city  attorney,  and  were 
covered  by  the  annual  salary  paid  him.  It 
Is.  Insisted  that  It  was  not  incumbent  on  him, 
as  city  attorney,  to  represent  tbe  dty  in  dvll 
actions  to  which  It  was  par^, 

Ludlow  is  a  city  of  the  fourth  class.  The 
act  for  the  government  of  fourth-class  cities 
was  approved  June  28,  1893.  The  council 
first  elected  under  tbe  act  organized  In  Janu- 
ary, 1894.  The  provision  of  the  act  as  to  the 
dty  attdmey.  so  far  as  material,  is  in  these 
words:  "The  board  of  council  as  soon  as  they 
are  organized  under  this  charter,  or  aa  soon 
thereafter  as  practicable,  and  biennially 
thereafter,  may  appoint  a  dty  attorney  who' 
shall  prosecute  all  pleas  of  the  commonwealth 
and  all  warrants  or  proceedings  Instituted 
for  violations  of  the  ordinances  or  municipal 
regulations  of  tbe  dty  In  tbe  city  court 

•  •  *  The  board  of  council  shall  fix  by 
ordinance  previous  to  his  election  or  appoint* 
ment,  tbe  compensation  for  bis  services. 

•  •  •  It  shall  be  the  duty  of  tbe  dty  at- 
torney further  to  attend  the  meetings  of  tbe 
board  of  council,  advise  it  in  all  matters  of 
litigation  or  legal  proceedings,  and  perform 
such  other  duties  In  his  department  as  the 
board  of  council  may  require."  Ky.  St  1890, 
i  3509.  The  dty  coundl  made  the  following 
ordinance:  "That  In  addition  to  tbe  duties 
prescribed  in  charter  In  section  27,  section 
48,  section  71,  it  shall  be  the  duty  of  the 
d^  attorney  (a)  to  give  legal  advice  to  the 
mayor,  and  other  officers,  and  tbe  various 
dty  boards,  if  any,  and  the  board  of  educa- 
tion, in  all  matters  pertaining  to  their  re- 
spective offices  and .  duties  affecting  the  in- 
terest of  tbe  city,  and  if  so  required  or  ask* 
cd,  which  advice  or  opinion  shall  be  In  writ* 
ing  for  future  reference;  (b)  to  prepare  the 
contract,  order  and  bonds  and  all  legal  docu- 
ments of  and  by  and  with  and  for  the  dty, 
when  required  to  do  so  by  the  dty  coundl; 
(c)  to  attend  to  all  suits  now  pending  or 
hereafter  to  be  brought,  to  which  the  city  Is 
a  party,  and  for  all  services  of  an  extraordi- 
nary character  which  be  may  be  called  upon 
to  render  for  the  city  as  its  attorney,  be  shall 
receive  such  an  additional  fee  aa  be  and  the 
dty  coundl  may  In  each  Instance  agree  upon 
and  not  otherwise;  (d)  to  advise  the  city 
coundl  and  the  officers  of  the  dty.  and  the 
various  boards  of  the  same,  of  his  own  mo- 
tion and  without  Instrnction,  If,  in  bis  Judg- 
ment, there  is  error  about  to  be  committed 
or  tbe  beat  Interests  of  the  dty  to  him  seem 
to  require  such  advice  and  counsel."  After 
the  coundl  organized  under  the  new  charter. 
It  set  about  getting  up  the  ordinances,  and 
some  time  was  spent  before  they  were  com- 
pleted. The  above  is  from  section  4  of  ordi- 
nance 31fi,  and  was  passed  on  July  12,  1894. 
Appellee  made  no  objection  to  tbe  ordinance, 
but.  on  tiie  contzuy.  adrlsed  the  council 
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that  it  iraa  all  right  He  took  charge  of  the 
i^tMng  litigation  against  the  cily,  and  at- 
tended to  the  new  suits  as  they  were  brou^t 
from  time  to  time.  He  presented  no  bill  or 
claims  for  tbe  services  sned  for  to  the  conndl 
during  his  entire  term  <xt  service,  although 
some  of  the  suits  were  disposed  of  durizig 
that  term,  soon  after  th^  were  Inrought 
When  he  was  re-elected  the  following  or^ 
d&e  was  made  by  the  conndl,  fixing  his  salary 
for  the  second  term:  "Mr.  Dillon  moved  that 
the  salary  of  the  dty  attorney  be  fixed  at 
three  hundred  dollars  per  year,  and  that  his 
services  should  include  all  legal  and  other 
business  of  the  dty  coming  under  Ma  Juris- 
diction." This  was  carried.  Appellee  was 
present  at  the  time;  and  made  no  objection. 
It  Is  earnestly  insisted  for  appellee  that  as 
"by  the  statute  It  is  made  the  duty  of  the 
dty  attorney  to  prosecute  In  proceedings  In 
the  dty  court  for  violations  of  tbe  municipal 
ordinances,  to  attend  the  meetings  of  tbe 
board  of  coundl,  and  to  advise  it  in  all  mat- 
ters of  litigation  or  legal  proceedings,  the 
concluding  words  of  the  section,  making  it 
his  duty  to  **i>erform  such  other  duties  in 
his  department  as  the  board  of  coundl  may 
require,"  refer  to  dntloi  in  the  line  of  the 
things  mentioned,  and  not  to  dvll  actions  by 
or  against  tbe  dty.  It  Is  also  urged  by  his 
counsel  that  In  tbe  act  for  tbe  government  of 
cities  of  the  first,  second,  and  third  classes,  It 
Is  expressly  made  tbe  duty  of  tbe  city  attor- 
ney to  attend  to  dvll  actions  where  the  dty 
Is  a  party  (Ky.  St.  1899,  ffi  2009.  3166,  8314), 
and  it  Is  argued  that  the  absence  of  this  lan- 
guage In  the  act  governing  dtles  of  the  fourth 
class  shows  that  the  Legislature  had  In  mind 
making  a  different  rule  as  to  these  smaller 
towns.  There  Is  force  In  the  argument.  But 
while  the  act  fbr  the  gqyeroment  of  fourtii- 
class  dties  does  not  make  It  the  duty  of  tbe 
d^  attorney  to  attend  to  dvll  cases  on  be- 
half of  the  dty,  it  does  provide  that  it  shall 
be  the  duty  of  the  dty  attorney  to  "advise 
it  In  all  matters  of  litigation  or  legal  pro- 
ceedings, and  perform  such  other  duties  In 
his  department  In  addition  to  those  named  as 
the  board  of  council  may  require."  Tbe  word 
"adTlse"  is  used  h«%  In  Its  broad  sense,  Tbe 
meaning  Is,  he  shall  be  the  legal  adviser  of 
the  coundl  in  all  matters  of  litigation  and 
le^l  proceedings,  and  in  defining  the  duties 
which  are  required  of  him  in  his  department 
the  council  may  properly  Include  attention 
to  litigation  as  to  which  It  Is  his  duty  to 
advise  It  In  other  words,  it  Is  left  to  the 
dlBcretlon  of  the  hoard  of  conndl  In  the 
fourth-class  cities  to  determine  what  duties 
In  Mb  department  shall  be  required  of  the 
dty  attorney.  The  reason  for  this  Is  oh- 
vions.  Tbe  needs  of  the  dty,  the  character 
of  tbe  litigation,  the  experience  of  tbe  attor- 
ney, and  other  considerations  would  deter- 
mine tbe  coundl  In  Its  action  according  as 
the  public  interests  required,  and  bis  com- 
pensatloD  would  be  fixed  by  the  coundl  ac- 
cording to  the  duties  required  of  him.  The 


rule  of  strict  constructlott  is  not  to  be  applied 
to  such  a  statutory  provision,  bul^  on  tlie 
contrary,  it  is  to  be  liberally  construed,  so  u 
to  promote  Its  objects.  Ky.  St  1808,  I  400. 
As  between  a  monlc^aUty  and  its  oflScera, 
the  charter  dining  the  duties  of  the  offioera 
and  regulating  their  compensation  Is  to  be 
construed,  in  ease  of  doubt  to  protect  tlie 
treasury  of  the  dty,  for  claims  against  the 
treasury  of  the  dty  cannot  be  sustained  an 
doubtful  Implication.  By  the  ordinance 
adopted  the  council  pursuant  to  Ota  stat- 
ute, and  acquiesced  in  by  the  appellee^  it  is 
e^ressly  provided  that  he  is  to  attend  to  all 
suits  "now  pending  or  hereafter  to  be  brought 
to  which  the  dty  Is  a  party";  and  then  it  is 
provided  that  "for  all  services  of  an  extraor^ 
dinary  character  which  he  may  he  called  to 
render  for  the  dty  as  Ito  attorney,  he  shall 
receive  such  an  additional  fee  or  compensa- 
tion as  he  and  the  dty  conndl  may  In  each 
instance  agree  upon  and  not  otherwise." 
Some  force  must  be  given  to  the  words  "snd 
not  otherwise."  Tb^  can  only  mean  that 
he  was  not  to  have  an  additional  fee  or 
compensatlOD  except  for  services  of  an  ex- 
traordinary character,  and  that  as  to  this  he 
and  the  dty  coundl  were  in  each  instance  to 
agree.  Tbe  plain  meaning  is  that  If  services 
were  required  of  him  which  he  regar^d  as 
extraordinary,  he  was  to  call  the  attratlon  of 
the  coundl  to  the  matter,  and  •ask  an  addl- 
tiqnal  compensation.  Mo  claim  that  the  earr- 
Ices  sued  tor  were  of  an  extraordinary  char- 
acter was  presented  to  the  dly  coundl.  It 
was  made  his  duty  to  attend  all  suits  to 
which  the  dty  was  a  party,  and,  while  it  was 
recognized  that  services  of  an  extraordinary 
character  might  be  required.  It  was  plainly 
stated  that  he  was  not  otherwise  to  receive 
an  additional  fee  or  compensation.  During 
bis  term  he  presented  to  the  coundl  claims 
whldi  were  allowed  him,  amounting  to 
$157.29.  One  hundred  and  tan  dollars  of  this 
was  for  expenses  and  extraordinary  services. 
Tbe  remainder  was  tor  services  in  proceedings 
to  collect  taxes,  or  matters  not  now  shown 
to  he  extraordinary.  This,  pwhapB,  led  to 
the  Dillon  resolution,  when  his  salary  was 
raised  to  fSOO.  The  purpose  of  this  resolu- 
tion was  to  cut  oft  claim  tor  extraordinary 
services,  and  to  make  the  salary  exclusive 
of  ell  other  compensation.  Appellee  accept- 
ed his  salary  paid  under  tills  resolution.  It 
was  competent  for  the  conndl,  independently 
of  section  3509.  Ey.  St  1899.  to  agree  with 
their  attorney  as  to  his  compensation,  and 
to  pay  him  a  lump  sum  in  full  for  all  serv- 
ices. This  was  the  effect  of  the  Dillon  reso- 
lution, and  there  can  be  no  allowance  there- 
after to  appellee  for  extra(ffdlnary  servlcea 
rendered  as  city  attorney.  It  is  not  all^^ 
that  he  rendered  any  extraordinary  services 
during  his  first  term,  nor  Is  it  shown  by  tbe 
proof  that  he  performed  any  soch  services 
for  which  be  should  now  receive  compensa- 
tion in  addition  to  the  salary  whldi  was 
paid  him  as  dty  attorn^.  It  appears  from 
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tlie  proof  that  be  attended  to  considerable  litl- 
gatioQ  for  tbe  city  In  this  comt;  coming 
here  for  this  purpose,  and  arguing  the  cases 
before  the  court.  For  his  expenses  In  so  do- 
ing he  should  be  paid,  If  this  has  not  been 
done;  bat,  as  he  presented  no  claim  to  the 
council  for  extraordinary  serrlces  at  the  time, 
it  most  be  held  that  these  services  were 
poformed  by  him  as  city  attorney,  and  in 
the  line  of  his  dnty,  for  the  council  was  en- 
titled, nnder  the  old  ordinance,  to  know 
when  he  claimed  a  certain  service  was  ex- 
traordinary, so  that  they  could  act  for  the 
best  interests  of  the  city  in  determining 
whether  the  services  sbonld  be  performed  or 
not.  Tbe  meaning  of  the  ordinance  is  that 
services  not  contracted  for  as  extraordinary 
were  to  be  rendered  by  the  city  attorney  as 
part  of  the  duties  of  his  office.  Appellee  has 
In  his  hands  $126.28,  which  he  collected  for 
the  dty,  and  retained  on  his  fees,  less  $1.60, 
which  be  paid  out  .on  an  appeal,  leaving  a 
balance  of  1124.68.  This  is  pleaded  as  a  set- 
off by  tbe  dty,  and  Judgment  shonld  be  en- 
tered in  its  favor  therefor. 
-  Judgment  reversed  and  cause  remanded 
for  a  Judgment  as  herein  indicated. 

BDBNAM,  C  jr..  dissents. 


HUNZIKER  V.  SUPREME  LODGE  K.  P. 

(Court  of  Appeals  of  Kentucky.  Jan.  22, 1904.) 

INSURANCE  —  CERTIFICATES  —  BT-LAWS  —  AT- 
TACHMENT—ST  A  TUTES— CONST  RU  CTION 

— 8Dicn>E-iNa&mTY. 

1.  Kj.  St.  1903,  I  679,  provides  that  all  poli- 
cies issued  to  persons  within,  the  commoDwealth 
b7  corporations  transactiog  business  therein, 
which  contain  any  reference  to  the  application 
of  the  insured  or  the  by-lawe,  or  to  the  rules 
of  the  corporation  having  any  bearing  on  the 
contracts,  shall  contain  or  have  attached  a  coi^ 
rect  copy  of  the  portions  of  the  by-laws  re- 
ferred to,  and,  unless  so  attached,  no  sacb  by- 
laws shall  be  revived  in  evidmce  in  any  con- 
troversy between  parties  intereeted.  Held  that, 
where  a  certificate  Issued  before  the  enactment 
of  sndi  ai^  contained  no  reference  to  suldde, 
but  the  insurer,  after  the  passage  irf  the  act, 

a&Bed  a  by-law  that  in  case  a  member  died 
y  his  own  hand  the  company  should  be  liable 
only  for  a  proportionate  amount  of  the  policy, 
but  sodi  by-law  was  not  called  to  insured's  at- 
tention nor  attached  to  the  policy,  it  was  no 
defense  to  an  action  thereon. 

2.  Ky.  St.  1903,  S  679.  providing  that  the  by- 
laws of  any  insurance  company  shall  not  be  re- 
ceived in  evidence  nor  considered  a  part  of  an 
insnrance  contract  unless  contained  In  or  at- 
tached to  the  certificate,  affects  the  remedy  only 
to  the  extent  of  establishing  a  mle  of  evidence, 
and  la  not  Invalid  as  interfering  with  contract 
rights. 

Though  suicide  by  insured  while  sane  is  a 
broaoh  of  an  implied  condition  in  a  policy  tbat 
insured  will  not  Intentionally  terminate  his  life, 
nicide  while  insnred  is  Insane  is  no  defense  to 
■  policy  containing  no  provision  against  suicide. 

Appeal  from  Olrcnit  Court,  Pulton  County, 
"To  be  officially  reported." 
Action  by  Louisa  Hui^ker  against  the  Su- 
preme Lo^  Knights  of  Pythias.   From  a 

f  L  Bas  Insnrance,  vol.  IS,  Cent.  Dig.  H  1U2.  llH 


Judgment  in  favor  of  defendant,  plak-tift  ap- 
peals. Reversed. 

Bobbins  &  ThomBB,  for  appellant  B.  T. 
Davis,  C.  S.  Hardy,  and  Waltw  P.  Uncoln, 
for  appellee. 

SETTLE,  J.   OuBtave  Hunzikerdled  in  the 
j  city  of  Hickman,  Fulton  county,  this  state, 
j  November  30,  1902,  of  pistol-shot  wounds  In- 
!  flicted  by  his  own  hand.    He  left,  surviving 
:  him,  a  wife,  Ix>nlBa  Hunziker,  and  a  daugh- 
i  ter,  Linda  Hunziker,  who  Is  his  only  child. 
I  Many  years  before  his  death,  Gustave  Hnn- 
I  zlker,  then,  as  at  the  time  of  bis  death,  a  resl- 
I  dent  of  Hickman,  became  a  member  of  a 
I  lodge  In  that  dty  of  the  secret  fraternal  or- 
i  der  known  as  the  "Knights  of  Pythias,"  the 
governing  or  chief  body  of  which  Is  styled 
"Supreme  Lodge  Knights  of  Pythias."  This 
governing  body  Is  In  control  of  all  subordinate 
lodges  of  the  order,  and  of  what  Is  known  as 
the  "Endowment  Rank,"  which  provides  in- 
surance for  Its  members.   On  December  27, 
1888,  Gustavo  Hunziker  became  a  member  of 
this  endowment  rank,  and  by  signing  the  nec- 
essary application,  and  paying  to  the  Supreme 
Lodge  Knights  of  Pythias  tbe  required  mem- 
bership fee,  he  received  of  It  a  certificate  or 
policy  of  Insurance,  No.  21,021,  whereby  It 
agreed,  In  consideration  of  the  statements 
contained  in  the  written  application  attached 
to  the  policy,  the  payment  of  the  prescribed 
admission  fee,  and  the  payment  thereafter  by 
tbe  insured  of  all  assessments  as  required,  to 
pay  to  Louisa  and  Unda  Hunziker,  his  wife 
and  daughter,  or  to  such  other  person  or  per- 
sons as  he  might  thereafter  direct,  the  sum 
of  $2,000  upon  due  notice  and  proof  of  the 
death  of  the  Insured.    After  tbe  death  of 
Gustave  Hunziker,  due  notice  and  proof  of 
which  was  furnished  the  Supreme  Lodge 
Knights  of  Pythias,  It  refused  to  pay  the  bene- 
ficiaries in  the  policy  the  f2,000  of  insurance 
named  therein,  but  did  offer  to  pay  them 
$942.60,  which  they  refused  to  actiept  There- 
upon this  action  was  instituted  In  the  lower 
court  by  the  appellants,  beneficiaries,  to  re- 
cover of  the  appellee,  Supreme  Lodge  Knights 
of  Pythias,  tbe  $2,000  claimed  by  them  under 
the  policy. 

The  facts  as  herein  stated  are  in  substance 
set  forth  In  the  petition,  to  wtiich  tbe  appel- 
lee's answer  interposes  the  defense  that  the 
Insured,  Gustave  Hunziker,  In  entering  into 
the  contract  of  insurance,  evidenced  by  the 
policy  or  certificate  sued  on,  agreed,  as  re- 
cited therein,  to  be  controlled  by  all  the  rules 
and  regnlations  of  tbe  order,  governing  the 
endowment  rank,  then  In  force,  or  that  might 
thereafter  he  enacted,  and  that  the  appellee, 
at  Its  biennial  convention  held  In  Cleveland, 
Ohio,  August  26  to  September  8,  1896,  enacted 
in  due  form,  for  tbe  government  of  the  en- 
I  dowmoit  rank,  a  by-law  to  the  effect  that  it 
the  death  of  any  member  of  the  endowment 
rank,  theretofore  or  thereafter  admitted,  into 
the  first,  second,  third,  or  fourth  class,  should 
tesult  from  suicide,  voluntary  or  inToluntuy, 
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whether  such  member  be  sane  or  tnsaoe  at 
the  time,  the  amount  to  be  paid  upon  such 
member's  certificate  should  be  a  sum  only  In 
proportion  to  the  whole  amount  as  the  matur- 
ed life  expectancy  might  be  to  the  entire  ex- 
pectancy at  the  date  ot  the  admission  Into  the 
endowment  rank,  the  expectation  of  life  based 
upon  the  American  Experience  Table  of  Mor- 
tality In  force  at  the  time  of  the  death  to  gov- 
ern. It  is  also  averred  in  the  answer  that  the 
by-law  enacted  In  1896  was  In  force  at  the 
date  of  the  death  of  the  Insured,  that  his 
death  resulted  from  pistol-shot  wounds  in- 
flicted by  his  own  hand  for  the  ptuipose  of 
causing  his  death,  and  that  he  was  In  the 
fourth  class  of  the  endowment  bank.  It  Is 
further  averred  in  the  answer  that,  according 
to  the  American  Experience  Table  of  Mortality 
In  force  at  the  date  of  the  death  of  Gustave 
HuDZiker,  bis  expectation  of  life  at  the  date 
of  his  admission  Into  the  endowment  bank 
was  29«Vioo  years,  that  he  lived  13»»/io« 
years  thereafter,  and  therefore  the  amount 
due  on  the  policy  sued  on  was  $942.60,  and 
for  this  amount  appellee  offered  to  confess 
judgment  A  demurrer  was  filed  to  the  an- 
swer, and  overruled  by  the  court,  to  which 
appellants  excepted.  They  then  filed  a  re- 
ply in  which  It  Is  averred  that  the  by-law  of 
September  3,  1896,  mentioned  in  the  answer, 
was  adopted  by  the  appellee  after  the  enact- 
ment of  section  679,  Ky.  St  1903.  and  was 
never  attached  to  the  policy  or  certificate  sued 
on,  nor  was  any  copy  thereof  so  attached  or 
offered  to  be  attached  to  the  policy,  or  deliv- 
ered or  offered  to  be  delivered  to  appellants  or 
the  insured,  nor  did  they  or  the  Insured  ever 
hear  or  receive  notice  of  the  alleged  enact* 
ment  of  such  a  by-law.  It  is  further  averred 
In  the  reply  that  the  Insured,  at  the  time  of 
the  infilctlon  upon  himself  of  the  wounds  of 
which  he  died,  "was  insane,  and  did  not  'have 
sufficient  reason  to  know  what  he  was  doing, 
or  to  distinguish  right  from  wrong,  and  did  not 
then  have  sufficient  will  power  to  govern  his 
actions  by  reason  of  his  mental  unsoundness, 
and  which  Insane  impulse,  governing  blm  at 
the  time,  he  could  not  then  resist  or  control." 
A  demurrer  was  filed  by  appellee  to  the  reply, 
which  was  sustained  by  the  court  to  whicb 
appellants  excepted.  Judgment  was  there- 
upon entered  In  appellants'  favor  for  only 
$942.60  of  the  amount  claimed  by  them,  with 
Interest  from  January  29,  1903,  and  coeta  up 
to  the  time  of  appellee's  offer  to  conf^  Judg- 
ment for  the  $942.60.  Of  that  judgment  the 
appellants  complain,  and  Its  reversal  Is  asked 
at  the  hands  of  this  court. 

It  is  admitted  by  the  appellants  that  the 
insured  committed  suicide;  therefore  it  is  In- 
sisted for  appellee  that  according  to  the 
terms  of  the  certificate  or  policy  accepted  by 
the  insured,  hts  contract  with  it  was  governed 
not  only  by  the  laws  of  the  association  then 
in  force,  but  also  such  as  might  thereafter  be 
enacted  by  the  appellee,  supreme  lodge,  for 
whicb  reason  the  by-law  enacted  by  it  In  1886 
was  also  binding  upon  him,  and,  Inaamoch  as 


it  provides  that  If  any  member  of  tbe  endow- 
ment rank  commit  suicide— whether  tbe  act 
be  voluntary  or  involuntary,  or  such  member 
at  the  time  be  sane  or  insane— It  shall  serve 
to  reduce  the  amount  due  the  boieflclarlcs 
named  in  the  certificate  or  policy  from  $2,000, 
to  a  sum  only  in  proportion  to  that  amount  as 
tbe  matured  life  expectancy  might  be  to  the 
entire  expectancy  at  the  date  of  admission 
into  the  endowment  rank,  according  to  the 
American  Experience  Table  of  Mortality  in 
force  at  the  time  of  death,  it  follows  that  ap- 
pellants are  only  entitled  to  receive  $942.60, 
I  and  it  was  upon  this  theory  that  the  iawa 
I  court  acted  In  rendering  the  jndgm^t  ap- 
I  pealed  from. 

It  is,  however,  contended  by  tbe  appellants 
that  the  by-law  of  Septemt>er  3,  1896,  cannot 
affect  their  rights  under  the  certificate  of 
insurance,  because  it  was  adopted  by  the  ap- 
pellee subsequent  to  the  enactment  of  section 
679  of  the  Kentucky  Stapites,  and  never  at- 
tached to  the  certificate  as  provided  therein. 
The  statute,  supra,  provides:  "All  pollclea 
or  certificates  hereafter  Issued  to  persons 
within  the  commonwealth  by  corporatioDS 
transacting  business  therein  under  this  law, 
which  policies  or  certificates  contain  any  ref- 
erence to  the  application  of  the  insured*  or 
tbe  constitution,  by-laws,  or  other  rules  of 
the  corporation,  either  as  forming  part  of 
the  policy  or  contract  between  tbe  parties 
thereto,  or  having  any  bearing  on  said  con- 
tract, shall  contain  or  have  attached  to  said 
policy  or  certificate  a  correct  copy  of  the  ap- 
plication as  signed  by  the  ai^Ilcant  and  the 
irartions  of  the  constitution,  by-laws,  and 
other  rules  referred  to;  and  unless  so  at- 
tached and  accompanying  the  policy,  no  Bach 
application,  by-laws,  or  other  rules,  shall  be 
received  in  evidence  in  any  controversy  be- 
tween the  parties  to,  or  Interested  In,  said 
policy  or  cei-tificate,  and  shall  not  be  consid- 
ered a  part  of  the  policy  or  of  the  contract 
between  such  parties.  •  •  *"  There  is 
nothing  in  the  certificate  of  Insurance  receiv- 
ed by  Gustave  Hunslker  from  the  appellant 
or  in  the  application  attached  thereto,  in  re- 
gard to  suicide,  or  providing  that  the  appel- 
lee's liability  shall  be  limited  to  an  amount 
less  than  tbe  sum  named  in  the  certificate  If 
the  Insured  took  his  own  life.  This  stipu- 
lation had  no  existence  until  the  enactment 
in  1896  of  the  by-law  set  out  in  tbe  appellee's 
answer,  and  which,  though  adopted  after 
the  enactment  of  the  section  of  the  statute  su- 
pra, has  never  been  attached  to  or  made  a 
part  of  the  certificate.  It  appears  from  the 
averments  of  the  reply,  which  upon  the  de- 
murrer must  be  taken  as  confessed,  that  nei- 
ther the  Insured  nor  the  appellants  ever  re- 
ceived or  saw  a  copy  of  the  by-law  In  ques- 
tion, or  heard  of  Its  existence.  In  the  cases 
of  the  Supreme  Commandery  of  the  United 
Order  of  the  Golden  Cross  v.  Hughes  (Ky.) 
70  S.  W.  405,  and  Mooney  v.  Ancient  Order 
United  Workmen  (Ky.)  72  B.  W.  288,  It  was 
held  that  section  679,  Ky.  St.  1903.  Is  apptt- 
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cable  to  socletlea  racb  as  that  of  appellee, 
and  that  "the  application  for  the  certiflcate, 
or  the  by-Iawa,  or  other  rules  of  the  corpora- 
tion,  unless  attached  to  or  accompanying  the 
co-tiflcate,  cannot  be  received  In  evidence,  or 
considered  a  part  of  the  contract,  in  any  con- 
troversy between  the  parties  interested  In  the 
certificate.  *  *  *"  The  rule  thus  stated 
follows  the  language  of  the  statute,  the  pro- 
visions of  which  are  mandatory.  The  by- 
law claimed  to  have  been  adopted  by  the  ap- 
pellee, not  having  been  attached  to  or  made 
a  part  of  the  certiflcate  or  policy  sued  on, 
cannot  be  relied  on  to  limit  the  appellee's  lia- 
bility, or  reduce  the  recovery  below  the  maz- 
imom  amount  named  In  the  certiflcate.  The 
fact  that  the  by-law  was  enacted  after  the 
certiflcate  was  issued  did  not  relieve  the  ap- 
pellee of  the  duty  of  causing  it  to  be  attached 
to  the  certiflcate  after  its  enactment,  as  re- 
quired by  the  statute.  In  Mooney  v.  Ancient 
Order  United  Workmen,  snpra,  the  by-law  re- 
lied on  to  defeat  the  action  was  also  enacted 
after  the  issual  of  the  certificate,  yet,  as  we 
have  already  Indicated,  it  was  held  that  it 
could  not  be  set  up  as  a  defense,  because  It 
had  never  been  attached  to  the  certificate. 

Counsel  for  appellee  contends  that  the  stat- 
ute, anpra,  because  of  the  words  "all  policies 
hereafter  issued,"  ete.,  has  no  application  to 
a  policy  (certiflcate)  that,  like  the  one  on  the 
life  of  Qusteve  Hunziker,  was  issued  before 
Its  enactment  That  question  Is  not  before 
ns  for  adjudication.  We  have  only  decided 
that  the  statute  does  apply  to  the  by-law  reli- 
ed on  by  appellee,  as  It  was  adopted  after 
the  enactment  of  the  statute,  and  its  purpose 
and  effect  was  to  materially  alter  the  original 
contract  of  insurance,  for  which  reason  It 
was  required  by  the  provisions  of  the  statute 
to  be  attached  to  the  original  contract  or  cer- 
tificate. It  may  be  remarked,  however,  that, 
as  the  statute  In  question  is  promotive  of  Jus- 
tice and  a  sound  public  policy,  much  might  be 
said  in  favor  of  extending  ite  provisions  to 
policies  and  certificates  Issued  before  as  well 
as  after  ite  enactment,  notwithstending  ite 
use  of  the  words  "hereafter  Issued."  In- 
deed, authority  is  not  wanting  to  sustain  this 
view  of  ite  meaning.  In  Park  v.  McReyn- 
olds,  64  S.  W.  517,  this  court,  In  discusaing 
section  2358.  Ky.  St  1899,  which  provides  for 
the  filing  in  the  county  clerk's  office  of  a 
notice  of  Uens  acquired  by  attechment  Judg- 
ment; or  execution,  ete.,  "hereafter  Issued," 
said:  "It  seems  to  us  that  the  act  in  ques- 
tion applies  to  all  executions  and  attach- 
ments and  suite  and  Judgments,  whether  Is- 
sued tat  Instituted  before  or  after  the  enact- 
ment" The  stetnte  under  consideration  is 
me  that  affecte  the  remedy  to  the  extent  at 
least,  that  it  estebllshes  a  rule  of  evidence. 
It  does  not  interfere  with  the  right  of  Insure 
ance  companies  te  pass  such  a  by-law  as  the 
one  relied  on  by  appellee,  but  it  prevente 
them  from  making  use  of  it  as  evidence,  or 
relying  upon  it  as  a  part  of  the  contract  in  a 
totttioYeass  or  lawsuit  with  one  of  tlielr  pol- 


icy holders,  unless  It  has  been  attached  to 
and  made  a  part  of  the  policy.  In  discuss- 
ing the  power  of  the  Legislature  to  pass  laws 
affecting  the  remedy,  Sutherland,  in  section 
478  of  bis  work  on  Stetutory  Construction, 
says:  "A  law  which  changes  the  rules  of  evi- 
dence relates  to  the  remedy,  and  is  not  within 
the  constitutional  inhibition." 

Eliminating  from  the  case  the  by-law  upon 
which  appellee  relies— and  without  It  there  is 
nothing  In  the  certiflcate  In  regard  to  suicide 
—there  is  but  one  other  question  to  be  con- 
sidered, viz.,  was  the  Insured  sane  or  Insane 
when  he  took  his  own  life?  If  he  was  sane, 
In  the  absence  of  any  stipulation  in  the  con- 
tract providing  otherwise,  his  act  in  taking 
his  own  life  would  release  appellee  altogeth- 
er from  liability  upon  the  certificate,  and 
that  such  is  the  law  is  conceded  by  counsel 
for  appellaute.  But  on  the  other  hand,  It 
has  been  held  In  this  state— and  such  seems 
to  be  the  accepted  view  of  the  law  in  most 
of  the  stetes— that,  in  the  absence  of  a  stipu- 
lation in  the  contract  against  suicide  while 
Insane,  such  an  act  cannot  be  relied  on  as  a 
defense  by  the  Insurance  company.  In  Moon- 
ey V.  Ancient  Order  United  Workmen,  supra, 
the  law  on  this  subject  Is  stated  with  ad- 
mirable clearness  In  a  quotetlon  teken  from 
19  A.  ft  B,  Ency.  of  Law,  p.  78:  "If  the  in- 
sured In  a  contract  of  life  insurance,  teken 
out  for  the  benefit  of  his  estete,  or  payable  to 
a  beneficiary  the  deslguation  of  whom  may 
be  changed  at  the  option  of  the  insured  with 
the  consent  of  the  insurer,  commite  suicide, 
the  policy  is  void  if  the  insured  was  sane 
when  he  took  his  own  life,  and  this  for  two 
reasons:  In  the  first  place,  every  contract 
of  life  insurance  must  be  construed  to  con- 
tain an  implied  condition  that  the  insured 
win  not  Intentionally  terminate  his  life,  but 
that  the  Insurer  shall  have  the  benefit  of  the 
chances  of  ite  continuance  until  terminated 
In  the  natural,  ordinary  course  of  evente.  It 
is  upon  these  chances  that  the  premium  Is 
calculated  and  the  contract  Is  founded^  hence 
the  suicide  of  the  insured  operates  as  a 
fraud  upon  the  insurer,  and  especially  is  this 
BO  when  the  insurance  is  teken  out  in  con- 
templation of  the  act  In  the  second  place, 
the  enforcemoit  of  the  contract  in  case  of 
death  by  suicide  is  opposed  to  public  policy. 
If  the  contract  should  exin^ssly  Include  death 
from  this  cause,  the  proTlsiou,  even  if  not 
prohibited  by  stetute,  would  be  contrary  to 
public  policy,  in  that  it  tempted  or  encour- 
aged the  insured  to  commit  suicide;  and  it 
is  obvious  that  the  court  will  not  Imply  a 
condition  which,  if  expressed  in  the  contract 
would  render  It  void.  But  when  the  policy 
is  made  payable  to  a  nominated  beneficiary, 
and  contains  no  stipulation  that  it  shall  be 
void  In  case  of  death  of  the  Insured  by  sui- 
cide, it  may  be  enforced  notwithstanding  the 
insured  dies  by  his  own  hand,  unless,  per- 
haps, where  the  policy  was  teken  out  In  con- 
templation of  suicide."  As  the  act  of  an  In- 
sane person  in  taking  his  own  life  cannot  be 
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a  fraud  upon  the  lasurer,  no  reason  uistB 
why  It  sbould  Invalidate  the  policy.  If  the 
Insurance  company  would  protect  itself 
against  such  a  risk.  It  should  so  provide  In 
its  policy,  otherwlBe  It  will  he  liable.  It  Is  In 
substance  averred  in  the  reply  In  this  case 
that  the  Insured  was  Insane  at  the  time  of 
the  shooting,  and  was  then  without  sufficient 
reason  to  know  what  he  was  doing,  or  to 
distinguish  right  from  wrong,  and  was  by 
reason  thereof  without  sufficient  will  power 
to  resist  the  insane  impulse  to  kill  himself. 
If  this  be  true,  the  appellee  la  liable  for  the 
amount  sued  for. 

From  the  foregoing  view  of  the  law,  it 
follows  that  the  lower  court  erred  in  sustain- 
ing the  demurrer  to  the  reply.  The  question 
of  whether  the  insured  was  sane  or  insane 
at  the  time  of  taking  his  life  was  one  of  fact 
that  should  have  gone,  under  proper  instruc- 
tions,  to  the  Jury,  The  Judgment  is  there- 
fore  reversed,  and  cause  remanded  with  di- 
rections to  the  lower  court  to  set  aside  the 
Judgment,  and  also  the  order  snatainlng  the 
demurrer  to  the  reply,  and  for  further  pro- 
ceedings conalstent  with  this  opinion. 


METROPOLITAN  LIFE  INS.  00.  T.  AS- 
MUS. 

(Court  of  Appeals  of  Kentud?.  Jan.  28,  1904.) 
UFB  INSURANCB— APPLICATION  BY  WIFB  JS 

HUSBAND'S  NAME— INNOCBHGB  OF  FRAUD— 

RIQHT  TO  RECOVER  PREMIUM. 

1.  Where  a  wife  is  induced,  by  an  ageut  sell- 
ing life  insurance,  to  make  application  in  her 
husband's  name  without  his  knowledge,  and  she 
la  innocent  of  any  intentiODal  wrong,  she  may 
recover  from  the  company  the  premiums  paid, 
such  Insurance  being  void  under  the  rules  of 
the  company. 

Appeal  from  Circuit  Court,  Kenton  Oounty. 

"Not  to  be  officially  r^orted." 

Action  by  Henrietta  Asmos  against  the 
Metropolitan  life  Insurance  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  D.  Bouse,  for  appellant  Cecil  Pence, 
for  appellee. 

NUNN,  J.  Thlsaction  was  instituted  by  ap- 
pellee to  recover  premiums  paid  by  her  from 
her  own  funds  to  appellant  upon  two  alleged 
policies  of  insurance  Issued  by  appellant  to 
appellee  upon  the  life  of  her  husband,  without 
his  knowledge  or  consent.  The  first  policy 
bears  date  of  August  19, 1889,  for  the  sum  of 
¥200.  The  second  policy  is  for  $500,  and 
bears  date  of  May  26,  1890.  Upon  the  first 
policy  the  premium  was  40  cents  per  week, 
and  upon  the  second  the  premium  was  $1 
per  week.  She  paid  the  we^Iy  premiums  on 
theae  two  policies  from  their  date  to  some 
time  during  the  year  1902,  when  she  for  the 
first  time  discovered  that  they  were  void  and 
of  no  effect,  for  the  reason  that  they  had 
been  procured  without  the  knowledge  and 
consent  of  her  husband,  and  that  he  was  kept 
In  Ignorance  of  same  nntU  the  last-mention- 


ed date.  She  alleged  that  the  defendant 
company,  through  its  authorized  agents, 
^udulently  induced  her  to  take  out  these 
policies  upon  the  life  of  her  husband;  that 
she  did  not  know  that  the  ieeual  of  these 
policies  under  such  circumstances  was  a 
violation  of  the  rules  of  the  company  and 
the  law;  that  she  was  innocent  of  any  inten- 
tion to  wrong  the  company  or  anybody;  that 
the  premiums  she  had  paid  on  these  poUdeo 
amounted  to  more  than  $900;  that  it  was 
paid  by  her  without  any  consideration;  tliat 
the  company  knew  all  the  time  that  the  pol- 
icies were  void  and  that  It  was  receiving  her 
money  without  consideration.  The  company 
answered,  admitting  the  issue  of  the  policies 
and  the  reception  of  the  premiums  as  alleg- 
ed, denied  that  she  was  Innocent  of  any 
wrongful  intent,  but  alleged  that  she  and 
their  agent,  one  Metz,  combined  to  perpe- 
trate a  fraud  upon  the  company,  and  that 
she  forged  the  name  of  her  husband  to  the 
two  applications  of  Insurance^  and  for  this 
reason  she  was  not  eutltled  to  recover  the 
premiums  paid  by  her— that  the  same  were 
forfeited  to  the  company.  It  also  pleaded 
the  five  and  the  ten  years'  statutes  of  limita- 
tions. The  appellee  traversed  the  affirma- 
tive matter  In  this  answer,  and  in  her  plead- 
ings alleged,  In  avoidance  of  the  10  years' 
statutes  of  limitations,  that  she  couid  not  by 
the  exercise  of  ordinary  dillgeuce  have  dis- 
covered that  the  policies  were  void,  for  the 
reason  that  they  were  obtained  without  the 
consent  of  her  husband,  before  the  time 
she  did  discover  it  in  the  year  1902.  A  trial 
watf  had  before  a  Jury,  which  returned  a 
verdict  In  favor  of  appellee  for  the  sam  of 
$721.80,  with  Interest. 

There  was  no  evidence  introduced  except 
appellee  and  one  or  two  witnesses  in  her  be- 
half, who  sustained  the  allegations  of  her 
pleadings.  The  appellant  did  not  introduce 
any  witnesses.  At  the  contusion  of  the  ev- 
idence the  appellant  offered  an  Instruction, 
and  requested  the  court  to  Instruct  the  Jury 
to  find  for  appellee  the  amount  of  premiums 
paid  by  her  within  the  five  years  next  pre- 
ceding the  institution  of  her  action.  The 
court  refused  to  give  this  instruction,  but 
gave  the  following;  "The  Jury  is  instructed 
to  find  a  verdict  for  the  plaintiff.  If  the 
Jury  believe  from  ell  the  eWdence  that  the 
plaintiff  failed  to  exercise  such  diligence  as 
Is  ordinarily  exercised  by  ordinarily  careful 
and  prudent  persons,  under  the  same  circum- 
stances and  conditions,  in  ascertaining  that 
the  policies  mentioned  in  the  proof  were  In- 
valid, then  the  Jury  should  find  a  verdict  in 
the  sum  of  $860.80.  But  if  the  Jury  believe, 
from  all  the  evidence,  that  the  plaintiff  did 
exercise  such  degree  of  diligence  In  so  as- 
certaining, then  the  Jury  should  find  a  ver- 
dict iu  the  sum  of  $721.80."  The  appellant 
contends  in  its  brief  that  the  court  ationld 
have  given  a  peremptory  instruction,  for  the 
reason  that  she  had  signed  the  name  of  her 
husband  to  the  vpUcatlon  withoat 
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knowledge,  consent,  or  authority.  It  Is  erl- 
dent  from  all  the  proof  tiiat  appellee  was  in- 
nocent of  any  intentional  wrong;  that  she 
did  not  commit  a  forgery  in  the  meaning  of 
that  term.  She  was  induced  to  do  what  she 
did  by  the  agent  of  the  appellant,  and  she 
had  the.  right  to  rescind  the  contract,  when 
she  discovered  the  fraud,  and  recover  the 
premiums  paid.  Fisher  t.  Metropolitan  Life 
Ins.  Co..  100  Mass.  386,  33  N.  B.  819,  30  Am. 
8t  Sep.  490.  It  appears  that  about  $200  of 
tiie  premiums  paid  by  her  were  paid  more 
than  10  years  before  the  institution  of  her 
action,  which  she  failed  to  recover  by  rea- 
son of  the  plea  of  the  statutes  of  limita- 
tions. The  contention  of  appellant  is  that 
the  Judgment  is  erroneous  in  allowing  a  re- 
covery for  any  part  of  the  premiums  paid 
by  ber  more  than  five  years  next  before  the 
bringing  of  her  action,  because  she  ought  to 
have  discovered  that  ber  policies  were  in- 
valld  in  a  short  time  after  their  Issnal.  Sec- 
tion 2619  of  the  Kentucky  Statutes  of  1908 
reads  as  follows:  "In  actions  for  relief  for 
fraud  or  mistake,  or  damages  for  either,  the 
cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud  or 
mistake,  but  no  such  action  shall  be  brought 
ten  years  after  the  time  of  making  the  con- 
tract or  the  perpetration  of  the  frand."  She 
alleged  in  her  petition  that  she  could  not 
have  discovered  the  fraud  or  mistake  sooner 
than  she  did  by  the  exercise  of  ordinary  care 
and  diligence.  The  court  expressly  submit- 
ted this  question  to  the  Jary,  and  told  It  that 
it  could  not  find  for  her  any  sum  for  pre- 
miums paid  prior  to  the  five  years  next  be- 
fore the  institution  of  the  action,  unless  It 
believed  from  the  evidence  that  she  could 
not  have  discovered  the  fraud  or  mistake  be- 
fore tlie  time  she  did  discover  It. 

It  Is  perfectly  clear  from  the  evidence  that 
appellee  paid  these  weekly  premiums  for  12 
or  13  years  under  an  honest  conviction  that 
she  held  an  enforceable  contract  against  ap- 
pellant, and  the  question  of  her  diligence  was 
submitted  to  the  Jury,  and  it  foimd  against 
appellant,  and  we  do  not  feel  authorized  to 
disturb  the  verdict.  Metropolitan  Life  Ins. 
Co.  V.  Bleach,  etc.  (Ky.)  68  S.  W.  436.  and  the 
cases  therein  cited.  Wherefore  the  Judg- 
ment of  tbe  lower  court  Is  afOrmed. 


CINCINNATI,  N.  O.  ft  T.  P.  BY.  CO.  t. 

HALOOMB.  I 

(Goort  of  Appeals  of  Eentu<^y.  Jan.  16,  1904.)  ! 

CARRISRS-INJDRT    TO  PASSBNGBIR— BRUTAL-  ! 
ITT  OF  CONDUCTOB-.SUFFIClfiNCT  OF  BVI- 
DBNCR— CONTRIBUTORT  NEGLIOBNCB— PRO- 
PRIETY OP  IN8TRU0TION-ABSBNCB  OP  EVI- 
DENCE. 

1.  Evidence  in  ac  action  by  a  passenger  for 
Injuries  occasioned  by  bdng  pushed  from  a 
moving  train  by  the  conductor  before  its  arrival 
at  the  station  held  Insnffleient  to  snstoin  a  ver- 
dict for  plaintifE. 

2.  Where  plaintiff  sued  for  Injuries  caused  by 
being  shoved  from  a  train,  and  the  defendant 
railraad  company  denied  that  she  was  so  treat- 
ed, or  even  feU  when  being  assisted  from  tlM 


train,  an  instruction  on  contributory  negligence 
was  properly  refused  as  inapplicable  to  tbe  evi- 
denoe. 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Theola  Halcomb  against  the 
Cincinnati.  New  Orleans  ft  Texas  Pacific 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

O.  H.  Waddle  and  John  Graham,  for  ap- 
pellant  Bdwln  P.  Morrow,  tor  appellee. 

PAYNTER,  J.  The  appellee  boarded  ap- 
pellant's train  at  Somerset  as  a  passenger 
for  Tatevllle,  and  claimed  that  immediately 
after  passing  Burnside,  the  station  north  of 
Tateville,  and  about  two  miles  therefrom, 
the  conductor  called  out  "Tatevlile,"  came 
back  and  took  her  telescope,  carried  It  for- 
ward to  the  door  of  the  car,  and  motioned 
her  to  follow,  which  she  declined  to  do. 
Thereupon  he  returned  to  where  she  sat,  took 
her  by  the  hand,  pulled  her  out  of  her  seat, 
led  her  to  the  platform,  and,  while  the  train 
was  In  motion,  shoved  her  arm.  so  as  to 
cause  her  to  fall  from  the  train  while  in 
motion—the  train  not  having  reached  the 
station  of  Tateville— which  fall  caused  her 
to  receive  painful  injuries  and  bruises  about 
her  stomach  and  hips.  Tbe  foregoing  state- 
ment is  tbe  substance  of  the  averments  of 
the  petition  and  appellee's  evidence.  The 
Jury  awarded  her  (600  In  damages,  and  from 
a  Judgment  on  this  verdict  ttda  appeal  Is 
prosecuted. 

No  one  seems  to  have  seen  appellee  fall 
from  the  train,  If  she  did  so,  nor  did  she 
make  any  complaint  to  any  one  about  being 
thrown  from  the  train,  or  about  iiavlng  been 
injured,  until  she  had  walked  2^  miles,  to 
the  house  where  she  was  boarding,  and  not 
then  until  some  time  after  her  arrival,  al- 
though she  had  an  escort  from  the  deirat, 
and  met  a  party  with  whom  she  engaged  in 
conversation  on  the  way  from  the  train.  If 
she  fell  from  the  train,  it  occurred  near  the 
depot,  and  it  is  strange  that  no  one  saw  her 
fall.  Besides,  It  is  most  remarkable  that 
she  would  pass  by  tbe  depot,  and  walk  2Mi 
miles,  without  a  murmur  as  to  the  alleged 
brutal  treatment  of  the  conductor.  Without 
any  motive.  It  Is  IncomprebCTslble  ttiat  a 
conductor  of  22  years'  experience  should  treat 
an  inofTenslve  woman  so  brutally,  and  im- 
peril her  life,  without  the  slightest  provo- 
cation. Tbe  statements  of  the  appellee  as  to 
how  the  alleged  injury  was  inflicted  are  Im- 
probable, and  her  long  delay  In  telling  about 
it  makes  the  impression  on  the  court  that 
she  certainly,  at  least.  Is  mistaken  In  her 
claim  that  she  was  pushed  by  the  conductor 
from  a  moving  train.  When  the  court  con- 
siders the  Improbable  evidence  of  appellee, 
and  that  no  possible  motive  for  the  alleged 
outrageous  conduct  of  the  conductor  was 
shown,  together  with  his  reasonable  and  con- 
sistent statement  as  to  how  be  aided  ap- 
pellee la  alighting  from  the  train.  It  Is,  at 
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"first  WwOi,"  Impreased  with  tbe  belief  that 
Uie  verdict  ot  the  Jnry  Is  palpably  against  the 
weight  of  the  erldence. 

Appellee  claims  she  tras  shOTed  from  the 
train.  Appellant  denies  that  she  was  shored 
from  the  train,  or  eren  tell  when  she  was 
being  assisted  from  It  The  theory  npon 
which  the  trial  was  conducted  by  the  de- 
fendant was  that  Its  servant  did  not  shove 
appellee  from  the  train,  and  that  she  did  not 
fall  In  allgbtlng  therefrom.  So  there  la  no 
evidence  by  either  party  from  which  it  might 
be  infored  that  appellee  was  guilty  of  a 
negligent  act;  brace  there  was  no  evidence 
upon  whldi  to  base  an  Instruction  on  con- 
tributory n^llgence.  It  would  hare  been  ot- 
ror  to  have'gtren  such  an  Instruction.  Thur- 
man  r.  LoulBrille  A  Nashrlile  R.  Ga  (Ky.) 
-84  S.  W.  893. 

The  Judgment  is  reversed  tta  proceedings 
consistent  with  this  opinion. 


THTBL  r.  SOUTH  COVINOTON  ft  a  ST. 
BT.  00. 

(Ooart  of  Appeals  of  Kentucky.  Jan.  28, 1901.) 

BTRBBT  BAIUlOADa-COLUSION  WITH  WAOON 
— NBQ1JGEN(»-^URT  QUESTION. 
1.  The  horse  drawing  the  wagon  In  ^rUkii 
plaintiff  was  driving  ran  away  across  a  bridge, 
and  as  It  waa  about  300  feet  from  the  end  of 
the  stmctore  a  street  car  tamed  onto  the  bridge. 
The  horse  continued  to  nm  along  the  track  on 
which  the  car  was  advancing  until  it  got  Just 
in  front  of  the  car,  when  it  swung  to  one  side, 
and  the  car  collided  with  the  wagon,  and  threw 
plaintiff  out  Tbe  car  made  no  effort  to  stop 
until  after  the  collision.  When  about  100  feet 
from  the  car,  plaintiff  waved  his  hands,  as  if  to 
notify  the  molorman.  The  car  could  have  been 
stopped  withtD  ti  or  8  feet.  Beld,  tltat  a  per- 
emptory instruction  for  the  defendant  street  car 
company  was  error. 

Appeal  from  Otrcnlt  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Louis  Tbiel  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany. Judgment  tor  d^endant»  and  plain- 
tiff appeals.  Rerersed. 

B.  F.  Graziani,  for  appellant  Bmst  Cas- 
satt  ft  McDougall.  for  atH^ellee. 

PAYNTRR,  J.  The  appellant  Instttnted 
this  action  to  recover  damages  for  InjorleB 
which  he  received  by  reason  ot  the  alleged 
negligence  of  the  servants  ot  appellee  In  caus- 
ing one  ot  Its  street  cars  to  collide  with  a 
wagon  which  appellant  was  driving.  It  Is, 
in  substance,  avored  in  the  petition,  that 
while  a  party  riding  in  the  wagon  with  99- 
pellant  was  paying  the  toll  at  the  Olndn- 
natl  end  of  the  suspenaitm  bridge  wtiich 
CEOBsea  the  Ohio  river  between  Cincinnati. 
Ohio,  and  Covington,  Ky.,  a  street  car,  by 
reason  of  tiie  negligence  of  those  in  charge 
of  it  struck  the  wagon,  causing  the  horse  to 
take  fright  and  run  away  over  the  bridge 
toward  tbe  Covington  end  of  it;  that  as  the 
horse  approached  that  end  ot  tbe  bridge 
those  in  charge  ot  tbe  car  which  was  going 


to  the  Cincinnati  side  from  Oorlngtm,  by 
reason  of  their  negligence,  caused  it  to  strike 
the  wagon,  and  threw  appellant  from  It,  to 
his  serioua  injury  and  damage.  Tlie  evi- 
dence Inttodueed  by  tbe  plaintiff  failed  to 
show  that  the  ear  which  first  >tni^  tbe 
wagon  on  the  Cincinnati  end  ot  the  bridge 
btionged  to  the  appelle&  TIm  evidence  of 
the  plalntm  hlmaelf  is  very  imlntelHgible 
and  unsatlafactray,  evidently  resnltlDC  trcmi 
bis  lack  of  Intelligoice  and  the  factdty  of 
describing  an  occurrence  like  the  one  la 
question.  A  witness  by  the  name  ot  Besten* 
introduced  by  tiie  appelant  gives  a  rery  inr 
telUgent  account  of  the  colllskin.  Prelimi- 
nary to  the  statement  ot  this  witness*  testi- 
mony It  la  well  to  state  that  the  bridge  la 
higher  in  the  middle  than  elsewhere;  that 
there  are  two  car  tracks  over  tiie  bridge; 
that  the  west  track  Is  used  by  cars  running 
from  Clndnnatl  to  Covington,  and  the  east 
tra<&  la  used  tor  cars  going  from  Covington 
to  CSnclnnatL  Beaten  testified.  In  anbstance, 
that  the  horse  which  appellant  was  driving 
was  running  away,  and  that  the  drivn  waa 
endeavoring  to  control  falm;  that  as  tbe 
horse  approached  the  Covington  side  a  street 
car  came  upon  the  bridge  from  Covington 
that  tbe  horse  vraa  rnnnlng  on  tba  eaat  track 
that  the  car  was  running  on  the  same  tndk 
that  the  space  between  the  horse  and  tlie 
street  car  was  about  300  feet;  that  the  hmse 
continued  to  run  on  the  east  track  until  It 
got  Just  In  front  ot  the  street  car,  whoi 
the  horse  swung  from  the  tzadc,  and  .before 
the  wagon  could  leave  it  the  car  ran  lido 
the  wagon,  and  threw  therefrom  tbe  occu- 
pants. The  plaintlfl  survived  Ids  injuries, 
but  his  companion  ms  killed.  The  street 
car  did  not  stop  until  after  the  otdUsIaii,  and 
apparently  made  no  effort  to  do  so  until  that 
tlm&  Beaten  testified  that  within  about  100 
feet  of  the  street  car  the  appellant  wared 
bis  hands,  as  it  to  notify  the  motonnan  to 
stop  the  car.  The  evidence  is  that  tbe  car 
could  have  sbvped,  at  the  rate  at  which  it 
was  going,  within  tbe  distance  ot  six  or  eight 
feet.  Under  this  state  of  facte  the  court  gave 
peremptory  instructions  to  find  for  the  de- 
fendant 

A  Jury  would  have  been  antborlaed  to  ood- 
dude  that  when  the  horse  turned  from  the 
track  to  avoid  the  street  car  the  wagon  would 
not  have  struck  it  It  the  car  had  been  9bap- 
ped.  The  question  arises,  should  the  car 
have  been  stopped,  under  Ihe  circumstances, 
before  the  horse  reached  It  There  would 
have  been  no  trouble  In  storing  the  car  be- 
fore the  horse  reached  it  ev&k  after  the 
driver  gave  the  signal  to  have  It  stop.  Even 
If  there  had  been  no  obligation  on  those  in 
charge  of  the  street  car  to  have  discovered 
tbe  appellant  upon  the  track  and  arolded 
injuring  him,  still.  It  tb»  dlacorery  was  made 
that  he  was  upon  the  track  in  a  perilooa  po- 
sition, and  might  be  sared  by  stopping  the 
car.  It  was  the  duty  of  those  la  cha^e  ot  it 
to  do  so,  and  thus  hare  artMed  Injuring  him. 
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From  the  cIrcnmBtances  proven  in  this  case, 
a  Jury  might  have  felt  authorlced  to  Infer 
that  those  in  charge  of  the  street  car  discov- 
ered the  appellant's  perilous  position  on  the 
track  and  used  do  care  to  avoid  injuring  him. 
Street  cars  are  almost  aa  dangerous  agencies 
In  the  destruction  ot  human  life  as  railroad 
trains.  They  are  operated  upon  streets  up- 
on which  people  are  constantly  traveling. 
People  may  be  expected  to  cross  the  track  at 
any  point  on  the  line.  Street  cars  have  not 
the  exclasive  right  to  the  use  of  the  streets. 
In  view  of  the  (act  that  persons  may  be  ex- 
pected to  be  upon  the  street  car  track  at 
any  time  or  place,  the  law  Imposes  a  duty 
upon  motonuen  to  use  ordinary  care  to 
discover  persons  upon  the  track  and  avoid 
injuring  them.  In  Passamaneck's  Adm'r  v. 
The  Louisville  Railway  Co.,  98  Ey.  205,  32 
S.  W.  62S,  the  court  said:  "Persons  operat- 
ing street  cars  along  the  public  streets  of  a 
city  must  know,  and  In  law  are  bound  to 
know,  that  men,  women,  and  children  have 
an  equal  right  to  the  use  of  the  highway,  and 
will  be  ni>on  It.  It  was  the  duty  of  appti- 
lee's  servant  or  agent  to  be  on  the  lookout, 
and  to  take  all  reasonable  measures  to  avoid 
injuries  to  persons  who  might  be  upon  the 
street.  To  be  on  the  watch  is  no  more  than 
ordinary  care  under  such  circumstances." 
The  court  erred  In  giving  a  peremptory  in- 
struction to  find  for  defendant 

The  judgment  is  reversed  fbr  proceedings 
coiudstait  irltb  this  opinion. 


6BAY  TIE  &  LUMBER  GO.  t.  VARUJBRS' 
BANK  or  SMITH'S  GROVE. 

(Court  ot  Appeals  of  Kentucky.  Jan.  29,  1904.) 

DRArrS-AOBNT  BXCSEDINQ  AUTHORITT. 

1.  Where  an  agent  baa  aatfaorit^  to  draw  on 
Ma  principal  only  for  timber  that  he  has  bought 
and  received,  the  principal  is  not  liable  to  a 
transferee  ot  a  draft  drawn  on  it  by  its  agent 
for  timber  which  he  had  not  teceived,  and  which 
had  no  existence. 

"Not  to  be  officially  reported." 
On  rehearing.  Petition  ovemiled. 
Var  fimner  r^rt,  see  74  8.  W.  174. 

HOBSOM,  J.  We  have  carefully  re^am- 
Ined  the  record,  and  recouBldered  the  ques- 
tion suggested  In  the  petition  for  rehearing. 
Keel  was  not  a  general  agent  for  the  trans- 
action of  the  business  of  his  principal,  au- 
thorized to  make  drafts  on  his  principal  as 
might  be  necessary.  He  was  not  empowered 
to  exerdee  a  discretion  as  to  drawing  drafts. 
He  was  authorized  to  receive,  count,  and 
mark  the  ties  which  he  bought,  and  then  to 
give  a  draft  for  the  ties  which  were  thus 
delivered  to  blm.  He  gave  a  great  many 
soch  drafts,  which  were  paid,  and  his  author- 
ity to  make  drafts,  under  tbese  circumstan- 
ces, is  xmdoubted.  But  It  cannot  be  inferred 
from  this  that  he  had  authority  to  make 
drafts  for  ties  which  he  bad  not  received, 
and  wUdi  were  In  fact  not  In  existence;  Be- 


fore he  went  to  Evansvllle  bis  only  authority 
was  to  receive  the  ties  on  the  river,  and 
then  give  a  draft  for  the  price  after  they 
were  thus  counted  and  marked.  In  the  case 
in  question  bis  authority  was  enlarged,  and 
he  was  allowed  to  go  into  the  woods  and  re- 
cdve  and  mark  the  ties,  and  give  a  draft 
therefor,  before  the  ties  were  hauled  to  the 
river,  but  this  was  the  only  change  that  was 
made  ta  his  authority.  This  is  shown  not 
only  by  the  positive  and  uncontradicted  testi- 
mony of  Neel  and  Gray,  but  also  by  the  form 
of  draft  which  was  given  to  him  to  fill  out, 
on  which  the  paper  sued  on  was  drawn.  He 
had  no  anthority  to  give  a  draft  before  he 
received  the  ties.  While  one  who  lends  bis 
credit  to  another  by  putting  In  his  bands  a 
note  or  bill  to  be  used  for  raising  money  is 
bound  thereon  to  an  innocent  party  who  pur- 
chases the  paper,  although  there  may  have 
been  no  consideration  for  it  between  the  par- 
ties, still  this  principle  can  have  no  appli- 
cation to  a  bill  put  out  by  an  agent,  unless 
the  agent  had  authority  thus  to  lend  the  cred- 
it of  his  principal  to  another.  Power  so  ex- 
traordinary cannot  be  presumed  In  the  ab- 
sence of  proof;  and  the  proof  conclusively 
showing  that  no  power  was  conferred  on  the 
agent  to  lend  the  credit  of  bis  principal,  and 
that  his  only  power  was  to  draw  drafts  for 
the  ties  after  he  had  gone  in  the  woods  and 
counted  and  marked  tbem,  the  draft  In  ques- 
tion Is  void  to  the  extent  that  the  ties  were 
not  in  existence,  although  It  Is  valid  to  tbe  ex- 
tent of  the  6,081  ties  which  were  in  existence, 
and  were  recdved  and  marked  by  the  agent 
Tbe  petition  for  rehearing  Is  therefwe  over- 
ruled. 

NBW  YORK  LIFB  INS.  00.  T.  HORD. 

(Court  of  Appeals  of  Kentucky.  Jan.  26, 1901.) 

LIFB  INSITRANOB-PRAUD-INDaCIKO  IBBUANCB 
OF  POUGT— BLBOnON  OF  RBUEDIES. 

1.  Where  a  life  Insurance  company  was  In- 
duced by  fraud  to  Issue  a  policy,  the  doctrine 
of  election  of  remedies  does  not  apply  so  as  to 
entitle  it  to  either  rescind  the  contract  on  dis- 
covering the  fraud,  or  to  affirm  the  transactloD 
by  payment  to  the  beneficiary,  and  then  sue  Its 
agent,  who  participated  in  the  fraud,  to  recover 
its  damages. 

"Not  to  be  ofEldally  reported." 
On  petition  for  rehearing.    Petition  over- 
ruled. 

For  former  opinion,  see  77  S.  W.  380. 

O'REAR,  J.  It  Is  very  earnestly  urged  that 
appellant  was  entitled  to  its  election  of  reme- 
dies when  defrauded  by  Dr.  Hord  and  Mrs. 
Weaver;  that  it  had  the  right  either  to  re- 
scind the  contract  on  discovering  the  fraud, 
or  to  affirm  the  transaction  and  sue  to  recover 
its  damages.  The  only  defendant  now  being 
considered  is  Dr.  Hord.  He  was  not  a  party 
to  the  contract.  There  could  never  have  been 
maintained  against  him  a  suit  for  rescission. 
It  might  have  been  that  he»  by  Us  fraud, , 
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bad  Induced  appellant  to  enter  Into  such  a 
binding  contract  wltta  Ufb.  Weaver  as  that 
neither  abe  not  the  company  could  bare  com- 
pelled itB  resciaaton.  That  vonld  not  have 
altered  Hord'a  UabtUty  to  appellant  for  Ua 
fraudulent  practlcea  (if  tlwy  were  fraudulent) 
wbicb  appellant  waa  Induced  to  ento:  Into 
tbe  contract  The  UabUlty  of  the  faithless 
servant  to  hia  maater  tor  having  ftandulently 
induced  tbe  latter  to  enter  Into  a  contract 
may  be  wholly  diatlnct  from  tbe  liability  of 
the  other  contracting  party. 

The  doctrine  of  election  baa  no  place  to 
this  case.  Aa  contended  for,  It  would  amount 
to  tbia:  Appellant's  agent  fraudulently  mis- 
represented to  it  the  health  of  an  applicant 
for  life  inanrance,  but  appellant  learned  of 
tbe  fraud  btfore  It  had  aostalned  damage. 
Appellant  claims  it  may  elect  to  let  tbe  to- 
Jury  happen,  though  It  might  have  averted  it, 
and  then  recover  the  damages  from  the 
wrongdoing  aorvant  But  that  cannot  be  the 
law.  If  a  tort  feasor  sets  in  motlcoi  an  event 
calculated  to  Injure  another.  If  tbe  latter  seea 
the  dangw  in  time  to  avoid  It,  he  cannot  let 
the  damage  happen  to  bim,  and  then  recover 
his  loss  from  the  wrongdoo:.  Bo  all  tbe  au- 
tborltles  hold. 

Applying  those  familiar  and  Juat  principles 
to  tbia  ease,  we  have  it  that  appellant,  after 
discovering  tbe  alleged  ftaud  tliat  had  been 
practiced  upon  It,  and  with  eveiy  (qiportunlty 
and  right  to  plead  tiiat  fact  In  bar  of  any  re- 
covery upon  tbe  policy  of  insurance,  never- 
theless volunterily  paid  the  policy.  Until 
then  it  bad  not  suffered  loss— tbe  damage  bad 
not  occurred.  Issuing  tbe  policy  of  tosurance 
did  not  damage  appellant.  It  was  tbe  pay- 
ment of  It  that  caused  tbe  loss.  If  appellant 
had  learned  of  the  false  representation  before 
it  Issued  the  policy,  but  bad  nevertheless 
elected  to  issue  It,  It  could  scarcely  be  said 
that  It  was  Induced  to  do  so  by  the  false  rep- 
resentations, for  In  fact  It  would  have  Issued 
It  In  spite  of,  and  not  In  reliance  upon,  tbem. 
It  may  be  true  that  such  false  representa- 
tions Inducing  a  policy  of  life  Insurance  to 
Issue  would  be  regarded  as  continuing  repre- 
sentations to  induce  tbe  payment  of  the  mon- 
ey In  case  of  death  of  the  Injured,  when  their 
falsity  was  not  learned  till  after  tbe  money 
was  paid.  But  If,  before  the  money  was 
paid,  and  while  Its  payment  might  have  been 
successfuHy  resisted,  tbe  Insurer  learns  of 
the  falsity  of  the  representations,  then  It  can- 
not say  It  paid  tbe  money  relying  on  their 
truthfulness,  because  it  did  not.  It  was  not 
and  could  not  have  been  misled  by  a  state- 
ment which  It  knew  to  be  false.  Tbe  de- 
murrer was  sustained  to  the  petition  because 
It  showed  that  appellant's  loss  was  not  be- 
catise  It  was  mltied  by  appellee's  statements 
toto  paytog  the  money.  To  attempt  to  de- 
ceive Is  wrong;  but.  If  It  Is  not  successful  to 
tbe  point  of  causing  the  l08S»  it  la  damnum 
absque  Injuria. 

Petition  overruled. 


E.  8.  BONNIE  ft  00.  v.  PERRY'S  TBUSTEE. 
(Court  at  Appeals  of  Kentucky.  Jan.  28, 1901.1 

BANKRUPTCY— PRBFKRENCHS-aUITS  TO  SET 
ASIDE-EVIDBNCB  —  DEPOSITIONS  —  CAKCEL- 
LATION  OF  UORTGAOBS— LIQUOR  LICSNSES- 
TRANSPBR  BT  INSOLVBKT— BFFBCT. 

1.  Under  Bankr.  Act  July  1.  1898.  c  511,  30 
Stat  504,  8  07e  (U.  8.  Comp.  St.  1901,  p.  8449), 
avoiding  transfers  made  by  a  bankrapt  withiii 
four  montba  prior  to  the  fittng  of  the  petition, 
except  as  to  purchaBers  in  good  faith,  and  giving 
the  trustee  the  ri^t  to  recover  tha  same,  a 
tranafn  by  a  saloonkeeper  of  his  stock  and 
fixtures  to  a  wholesale,  who  knew  of  bis  in- 
Bolrency,  and  applied  a  portiMi  of  the  purchase 
money  to  the  discharge  of  an  unrecorded  chat- 
tel mortgage  held  by  another  on  the  fixtures; 
and  turned  oret  the  balance  to  the  saloonkeqtsr, 
was  void,  and  the  stock  and  fixtares,  or  taelr 
value,  could  be  recovered  of  the  wholesaler  by 
the  trustee,  IrrespectiTe  of  the  adequacy  of 
consideration  paid  by  such  wholesaler,  or  of 
whether  he  himself  secured  any  benefit  by  tbe 
transaction. 

2.  Nor  was  the  wholesaler  entitled  to  any 
credit  for  the  amount  turned  over  tqr  him  to 
the  saloonkeeper, 

S.  In  an  acti<«  by  a  trustee  in  bankruptcy  to 
•et  aside  a  sale  of  the  bankrupt's  property,  the 
proceeds  of  which  sale  were  applied  to  the  dis- 
charge of  an  unrecorded  chattel  mortgage  of 
the  bankrupt's,  It  was  error  to  adjudge  that  tha 
mortgage  oe  canceled,  the  mortgagee  not  being 
a  ^arty  to  the  suit,  and  the  mortgage  not  being 
void  to  the  extent  that  It  evidenced  a  debt, 
though  It  was  not  a  lien  agaiost  subsequent 
ereditoTS,  and  its  validity  being  a  subject  for 
decisicm  by  the  bankrupt  court. 

4.  Under  Ky.  St.  1903.  §  4203  et  seq.,  rela- 
tive to  liquor  licenses,  which  contemplate  that 
a  license  be  given  to  a  definite  person  to  sell  at 
a  definite  place,  although  section  4JS8  allows 
(but  does  not  compel)  the  authorities  to  renew 
a  license  in  case  of  the  death  or  transfer  of 
business  by  the  licensee  to  his  personal  repre- 
sentative or  the  purchaser,  a  license  is  a  men 
personal  privilege,  and  is  not  transferable,  and 
an  attempt  by  an  insolvent  licensee  to  transfer 
his  license  to  a  creditor  does  not  render  the 
creditor  who  accepts  it  liable  to  pay  anything 
for  the  license  to  uie  licensee's  trustee  in  bank* 
ruptcy. 

D.  In  a  suit  by  a  trustee  in  hanbniptcy  to  set 
aside  a  transfer  made  by  tbe  bankrupt,  it  waa 
error  to  admit  in  evidence  as  part  of  a  deposi- 
tion of  the  bankrupt  a  copy  of  his  testimony 
previously  given  before  the  referee,  wbicb  he 
admitted  to  be  true,  and  said  that  he  adopted  it 
as  part  Of  bis  deposition. 

Appeal  £rom  Circuit  Court;  Logan  County. 

"To  be  officially  reported." 

Action  by  H.  R.  Perry's  trustee  to  bank- 
ruptey  agatost  B.  8.  Bonnie  &  Co.  From  a 
judgment  for  platotlfl,  defendant  appeals. 
Reversed. 

I 

I     B.  B.  Drake  and  Gibson,  Marshall  ft  Gib- 
son, for  appellant  J.  W.  Linton  and  WUbur 

F.  Browder,  for  appellee. 

O'REAR,  J.  This  action  was  brought  to 
set  aside  a  sale  of  property  on  tbe  ground 
that  It  was  fraudulent,  made  to  contempla- 
tion of  Insolvency,  and  to  prefer  tbe  purchas- 
er over  other  creditors  of  the  seller.  The 
property  was  the  stock  and  flxtnrea  of  a  sa- 
loon in  Russellville,  Ky.,  and  unexpired  li- 
censes to  aeU  liquor.  Ferry  owned  tbe  stock 
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and  flxtnrca,  and  held  licenses  expiring  tbe 
lat  ot  October,  1908.  The  sale  was  made 
about  the  Ist  of  Febrnaiy*  1903.  Appellant 
was  an  unsecured  creditor  of  Ferry's  to  the 
amount  ot  about  $942.  Perry  bad  conducted 
the  business  since  October,  1901,  with  the  re-' 
suit  tliat  at  the  end  of  January,  1908,  he 
was  practically  without  any  stock  of  goods, 
Insolvent,  and  in  fear  of  being  closed  up  by 
attachment  The  stock  of  goods  and  fix  tores 
were  found  by  the  circuit  court  to  be  of  not 
exceeding  $1,200  In  value.  Appellant  Is  a 
corporation,  a  wholesale  liquor  dealer  at 
lAulsTllle,  Ky.  The  purchase  of  the  stock  of 
goods  was  made  after  midnight  on  Sunday 
night  of  February  1,  1803,  at  Russ^vllle. 
The  persons  present  were  the  vice  president 
of  appellant  company,  who  had  learned  of 
Perry's  failing  circumstances  and  Impending 
banlurupt  condition;  the  owner.  Perry;  T.  S. 
Rhea,  the  latter  of  whom  claims  to  have 
held  an  unrecorded  chattel  mortgage  against 
the  fixtures  for  about  $1,000;  and  one  Dnn- 
aven,  who  had  been  a  traTeling  salesman 
for  appellant,  and  who  had  apprised  it  of 
the  necessity  to  take  some  action  to  save  It- 
self from  Perry's  collapse.  Shortly  after  the 
sale  to  appellant  by  Perry,  the  latter,  on  his 
own  application,  was  adjudged  a  bankrupt 
by  the  United  States  District  Court  for  the 
Western  District  of  Kentucky.  This  suit 
was  brought  by  the  trustee  in  bankruptcy 
against  appellant  to  recover  the  value  of  the 
fixtures  and  goods  bought  by  it,  and  to  re- 
cover the  value  of  Perry's  licenses  from  the 
state  and  city  of  RusseUvllle  to  vend  liq- 
uors at  retalL  The  value  of  the  licenses  was 
claimed  to  be  |800.  The  value  of  all  the 
property  sold  and  transferred^  Including  li- 
censes, was  claimed  to  be  about  $2,300. 

Appellant  admits  that  when  it  bought  tbe 
property  It  knew  thrt  Perry  was  "hopelessly 
and  notoriously  Insolvent";  that  it  had  an 
unsecured  debt  of  about  $942  against  hlmi 
that  Its  representative  went  to  RusseUvllle 
In  haste  on  hearing  of  Perry's  pressing  finan- 
cial embarrassment  to  look  after  its  inter- 
ests as  bis  creditor;  that  it  bought  the  bar 
fixtures  and  liquors  and  cigars  without  tak- 
ing an  invoice;  that  the  trade  was  made  at 
an  unusual  hour  for  business  transactions; 
that  the  trade  was  made  after  an  all-night 
conference  and  negotiation  between  the  debt- 
or creditor  and  a  favored  lienholder  and 
friend;  that  $1,000  of  the  purchase  money 
was  paid  to  the  lienholder,  whose  unrecord- 
ed mortgage  gave  him  no  legal  priority  over 
other  creditors;  that  the  remaining  $200 
was  turned  over  In  cash  to  the  falling  debtor. 
The  trustee  claims  that  the  licenses  were  in- 
cluded in  the  sale,  and  that  in  consideration 
of  their  transfer,  and  the  sale  of  all  the  oth- 
er property  owned  by  Perry,  appellant's  debt 
was  to  be  satisfied;  thus  constituting  an  un- 
lawful preference  of  appellant  as  a  creditor. 
Oq  tbe  other  hand,  appellant  asserts  that  Its 
debt  was  not  and  was  not  to  be,  canceled 
tqr  the  trade;  that  it  bought  the  saloon  and 
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Uquors  to  set  up  Dunaven  In  that  business,  is 
order  to  collect  from  him  anold  account  which 
he  was  owing  appellant  and  to  continue  a 
customer  for  their  wares.   The  saloon  was 
in  fact  conducted  In  Dnnaven's  name,  bnt 
only  for  a  short  time  by  him,  wben  be  re- 
turned to  appellant's  service  as  a  traveling 
salesman,  leaving  in  charge  other  employes 
furnished  by  appellant   The  circumstances 
indicate  that  it  was  the  purpose  of  Uie  fall- 
ing debtor  to  secure  at  least  two  of  bis  cred- 
itors to  the  exclusion  of  all  others,  vis.,  ap- 
pellant and  Rhea.  The  means  adopted  was 
to  sell  the  saloon  and  contents  to  appellant 
at  a  low  figure,  Including  the  licenses,  and 
out  of  the  proceeds  to  settle  Rhea's  unsecured 
debt  Tire  scheme  was  in  direct  contraven- 
tion of  the  United  States  bankruptcy  statute 
(Act  July  1,  1898,  c.  641,  80  Stat  EM4  [U.  S. 
Comp.  St.  1901,  p.  S418]).  Nor  does  it  matter 
whether  the  purpose  of  it  was  to  gain  an  ad- 
vantage by  ai^liant  as  creditor,  or  to  give 
an  advantage  to  Bhea  without  profit  to  ap- 
pellant but  with  its  knowledge  of  the  debt- 
or's purpose.  Tbe  effect  of  the  federal  stat- 
ute is  somewhat  broader  than  the  state  stat- 
ute against  preferences.  It  renders  the  pref- 
erence of  one  creditor  to  the  exclusion  of 
others  by  an  Insolvent  debtor  a  fraudulent 
act    Whoever,  with  knowledge,  or  notice 
eqnivalmt  in  law  to  knowledge,  of  the  debt- 
or's insolvent  condition  and  purpose,  buys 
his  property,  even  for  a  fair  consideration, 
takes  It  subject  to  the  right  of  the  trustee 
in  bankruptcy  to  sue  for  and  recover  it  If 
j  within  four  months  of  tbe  act  of  preference 
the  debtor  is  declared  a  bankrupt.   See  sec- 
tion 67e  of  the  act  of  Congress  of  1898  <80 
Stat  664  [U.  S.  Comp.  St  1901,  p.  8449]). 
t  Only  Innocent  purchasers  for  fair  value  are 
[  protected  by  tbe  act   Tbe  sale  and  transfer 
I  are  void  if  the  act  Is  violated,  whether  by  a 
creditor  or  purchaser.  It  might  matter  little 
to  other  creditors  if  a  falling  creditor  could 
sell  his  property,  even  for  fair  value,  to  one 
j  with  knowledge  of  his  purpose  to  abscond 
i  with  the  proceeds,  or  to  otherwise .  unlaw- 
I  fully  apply  them,  if  they  could  not  get  at  the 
I  tangible  property  in  the  hands  of  the  pur- 
I  chaser.   It  being  clear  to  us  that  the  act  of 
1  bankruptcy  committed  by  Perry  on  the  night 
I  of  February  Ist  was  in  fraud  of  his  creditors, 
!  whether  appellant  was  or  was  not  a  benefi- 
ciary of  it  ve  have  not  stopped  to  consider 
the  question  so  much  discussed  whether  ap- 
pellant really  paid  a  fair  consideration  for 
'  the  bar  fixtures  and  liquors  and  cigars.  The 
!  transaction  was  such  that  under  tbe  circum- 
stances, appellant  ought  to  have  kept  out 
of  it.    But  It  took  chances  of  its  not  being 
attacked  by  creditors.   The  trustee  ought  to 
!  recover  the  property  thus  placed  beyond  the 
j  reach  of  the  creditors,  or.  If  the  property 
'  cannot  be  had,  then  he  ought  to  recover  of 
the  guilty  purchaser  its  value.    Tbe  circuit 
court  adjudged  tbe  transaction  fraudulent 
and  that  appellant  either  return  the  proper- 
ty to  the  trustee  within  a  named  time,  or  to 
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pay  him  fl.000  for  It  We  are  of  oplnioii 
that  ttae  court  wae  right  In  holding  the  trans- 
action to  be  fraudulent  as  to  creditors,  and 
In  holding  that  appellant  -was  not  such  a 
purchaser  as  was  to  be  protected;  but  we 
think  the  Judgment  should  have  been  for  the 
return  of  property,  or  Its  proven  value,  $1,- 
200.  Appellant  was  no  more  entitled  to  cred- 
it for  the  $200  he  paid  to  Ferry  than  for  the 
fl.000  he  paid  to  Rhea. 

The  circuit  court  furthermore  decided  that 
the  mortgage  to  Rhea  was  void,  because  not 
recorded,  and  that  it  did  not  constitute  a 
lien  on  the  property.  It  was  adjudged  to  be 
canceled.  Rhea  was  not  a  party  to  the  suit 
Although  the  unrecorded  mortgage  may  not 
have  been,  and  was  not,  a  lien  as  against  at 
least  subsequent  creditors,  It  evidenced  a 
debt,  and  to  that  extent  so  far  as  the  record 
before  ne  shows,  was  not  void.  At  any  rate. 
It  should  not  have  been  canceled.  Its  valid- 
ity is  more  properly  the  subject  now  for  de- 
cision by  the  bankrupt  court 

The  court  further  decided  that  appellant 
pay  to  the  trustee  ¥800,  the  value  of  the 
liquor  Ucenees  attempted  to  be  transferred 
to  it  by  Ferry.  A  license  to  retail  liquors 
In  this  state  Is  a  personal  privilege  only.  It 
Is  confined  by  statute  to  the  place  and  per- 
son named  In  the  order  granting  It  Section 
4203,  Sy,  St.  1903.  Although  by  section  4198. 
when  the  owner  of  a  license  dies,  or  sells  hia 
stock  or  place  of  business,  tlie  authorities 
may  renew  the  license  to  the  personal  rep- 
resentative, widow,  or  purchaser,  they  are 
not  required  to.  Indeed,  the  fitness  of  the 
person  proposing  to  exercise  the  license  Is  al- 
ways one  of  the  main  things  considered  In 
granting  It.  It  cannot  be  sold  for  debt  under 
execution  or  attachment  It  Is  an  Intangible 
privilege,  without  vendible  value  or  quality. 
It  might  be  abandoned  by  its  owner,  or  be 
revoked  at  any  time  for  certain  causes  by 
the  public  authority  granting  it  It  is  not 
transferable.  The  fact  that  the  city  council 
and  county  court  are  allowed  to  transfer  It 
without  additional  charges  upon  the  applica- 
tion of  the  owBer  does  not  give  him  the  right 
to  transfer  it  That  he  has  donated  it— or  at- 
tempted to  give  It— to  one  of  his  creditors, 
although  Insolvent  cannot  make  such  cred- 
itor liable  to  the  trustee  In  bankruptcy  for 
the  value  of  the  license.  The  object  of  the 
statute  Is  to  hold  only  that  liable  to  debts 
which  could  be  subjected  by  law  to  their 
payment  The  licenses  in  this  case  do  not 
appear  to  have  been  really  transferred  by  the 
city  or  county  authorities.  It  was  done  only 
by  the  licensee.  We  are  of  opinion  that  the 
court  erred  in  adjudgli^  appellant  to  pay 
anything  for  the  licenses. 

Before  this  suit  was  begun.  Ferry  was  call- 
ed before  the  referee  in  bankruptcy  for  ex- 
amination pending  his  application  to  be  ad- 
judged a  bankrupt  and  was  questioned  at 
considerable  length  by  counsel  representing 
certain  creditors,  by  the  referee,  and  by  hia 
own  counsel.  Appellant  does  not  appear  to 


have  been  present  or  r^resented.  A  steno- 
graphic report  of  his  testimony  was  preserv- 
ed. Much  of  it  tends  to  show  Ills  motive  and 
condition  at  the  time  of  the  sale  attacked  in 
this  suit  In  the  preparation  of  the  case  he 
was  introduced  as  a  witness  by  the  trustee 
(appellee).  He  was  shown  what  purported 
to  be  a  copy  of  his  testimony  given  before 
the  referee,  and  asked  whether  it  was  true, 
and  whether  he  would  adopt  It  as  a  part  of 
the  deposition  then  being  given.  He  said  It 
was  true,  and  he  would  and  did  adopt  It  It 
was  thereupon  filed  as  a  part  of  his  deposi- 
tion. Appellant's  exceptions  to  It  were  over- 
ruled, and  It  was  considered  by  the  court. 
Although  we  find  enough  evidence  in  the  rec- 
ord to  sustain  the  conclusion  at  which  we 
have  arrived  without  regarding  the  Interpo- 
lated copy  from  the  referee's  o£9ce,  we  must 
condemn  the  practice  of  presenting  evidence 
In  that  form.  Whether  the  stenographer  who 
toek  the  notes  of  the  testimony  was  duly 
sworn,  or  whether  the  copy  Is  authenticated 
as  It  should  have  been  to  have  entitled  its 
reception,  we  do  not  consider;  for,  if  6o,  ita 
injection  In  that  form  as  the  tesUmony  of  the 
witness  In  this  case  was  still  an  Improper 
practice.  It  was  Incompetent  as  evidence  in 
this  case.  It  is  nottilng  here,  at  best,  but 
hearsay.  The  fact  that  the  witness  said  that 
he  said  It  on  another  occasion  and  In  anoth» 
action  makes  It  none  the  less  hearsay.  The 
right  to  confront  the  witness,  to  see  and 
hear  him  testify,  to  cross-ecamlne  htm  upon 
the  points  In  issue  In  the  Instant  suit  to  have 
his  own  language  reported,  are  matters  of 
right  glYBD  to  a  party,  and  of  Inestimable 
value  to  the  court  In  Its  endeavor  to  arrive  at 
the  truth.  The  exceptions  to  that  part  of 
the  deposition  should  have  been  sustained. 

The  Judgment  Is  reversed  on  both  the  orig- 
inal and  the  cross-appeal.  The  cause  will  be 
remanded  for  proceedings  governed  by  this 
opinion. 

BOARD  OF  GOUNCHJtfBN  OF  OITT  OF 
HARRODSBURG  v.  MITOHELL. 

(Court  of  Appeals  of  Seotucky.  Jan.  26, 1004.) 

HUNICIPAL  OORPOKAnONS-STRBBTS-CRANaB 
OF  ORADB-INJURIBB-DAMAOBS— EVIDBHGB— 

INSTRUCTIONS-REQUBSTS— REVIEW. 

1.  Where,  in  an  action  against  a  city,  the  ap- 
peal record  failed  to  show  that  taxpayers  woe 
excluded  from  the  jury,  or  that  others  who  were 
not  taxpayers  were  permitted  to  serve  thereon, 
an  objection  on  tliat  ground  could  not  be  re- 
viewed. 

2.  Where,  in  an  action  against  a  dty  for  in- 
juries to  abutting  property  by  the  raising  of  a 
street  the  evidence  as  to  plaintifTK  damages 
was  cooflictiug,  and  there  was  some  evidence 
juatifyine  the  verdict.  It  could  not  be  reversed 
on  appeal  as  nnsustained  by  BuflQcient  evidence. 

3.  A  motion  fco-  a  new  trial  on  the  ground  of 
newly  discovered  evidence  cannot  be  reviewed 
on  appeal  where  the  evidence  alleged  to  have 
been  newly  discovered  is  not  contained  In  the 
appeal  record. 

4.  Ad  objection  that  an  instmction  given  was 
not  snffldently  specific  Is  not  available  on  appeal 
where  an  appellant  failed  to  ask  or  offer  other 
Instmctiona. 
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Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  offldaUy  repta-ted." 

Action  bj  J.  P.  Mitchell 'against  the  board 
of  council  men  ot  the  city  of  Harrodeburg. 
From  a  Judcment  In  favor  ot  plalntlflV  de> 
fmdant  appeals.  Affirmed. 

B.  M.  ^rdln,  for  appellant  K.  H.  Galth- 
er,  for  appellee. 

SETTTLBI,  J.  The  appellee  recovered  In  the 
lower  court  a  Tetdlct  and  Judgment  of  9200 
In  damages  against  the  appellant  The  al- 
leged Injury  upon  which  the  claim  for  dam- 
ages -was  based  grew  out  of  the  raising  by 
appellant  of  a  street  In  front  of  appellee's 
lot;  the  making  of  a  culvert  thereunder,  and 
so  ditching  It  upon  both  sides  as  to  divert 
the  soiface  water  from  Its  natural  course 
and  cause  It  to  flow  in  an  usual  and  Increased 
quantity  upon  app^ee's  lot,  thereby  Inun- 
dating and  Injuring  his  yard  and  garden,  and 
washing  the  metal  from  a  driveway  through 
the  premises.  Appellant's  motion  for  a  new 
trial  was  overruled;  and  It  has  appealed. 

There  being  no  brief  for  the  appellant  in 
the  record,  we  are  not  apprised  of  the  par- 
ticular errors  upon  which  It  relies  for  a  re- 
versal. But  we  have  examined  the  grounds 
urged  in  the  court  below  for  a  new  trial,  and 
find  that  they  were  seven  In  nnmbar:  (1) 
Irregularity  in  the  proceedings  of  the  court 
in  excluding  certain  taxpayers  of  the  aK>el- 
lant  city  from  sitting  on  the  jury,  and  al- 
lowing others  to  do  so,  to  the  prejudice  of 
appellant,  to  which  It  then  objected  and  ex- 
cepted. BMides,  It  would  not  have  been  tit- 
TOT  for  the  court  to  luve  excluded  taxpayers 
of  tbe  dty  from  the  Jury,  if  It  did  so.  (2) 
Excessive  damages,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice on  the  part  of  the  jury.  (3)  Error  by 
the  jury  In  Its  assessment  of  damages.  (4) 
That  tiie  verdict  was  not  sustained  by  suffi- 
cient evidence,  and  was  contrary  to  law.  (5) 
That  the  appellant  has  discovered  new  evi- 
dence, which  It  could  not  with  reasonable 
diligence  have  discovered  and  produced  at 
the  trial.  (6)  Errors  of  law  occurring  at  the 
trial  and  excepted  to  by  ai^llant  at  the 
time.  (7)  The  court  Improperly  Instructed  the 
Jury. 

As  to  tlw  first  of  these  grounds,  It  may  be 
remarked  that  the  record  fails  to  show  that 
taxpayers  of  the  appellant  city  were  exclud- 
ed from  tbe  jury,  or  that  others  who  were 
not  such  taxpayers  were  permitted  to  serve 
ttmetm.  In  ot^r  words,  there  is  nothing  ap- 
pearing In  the  record  that  conduces  to  show 
any  error  m  Irregularity  upon  the  part  of 
the  court  In  selecting  or  impaneling  the  jury. 

As  to  the  second  and  third  grounds,  it  Is 
mly  necessary  to  say  that  we  have  been 
enable  to  find  anything  in  the  record  that 
may  be  said  to  sustain  either  of  them.  The 
amoont  of  the  verdict  is  certainly  not  unrea- 
sonable, and  could  not  have  be«i  Influenced 
by  titber  passion  or  pr^udlce,  yet  In  our 
oplaioa  It  was  as  much  as  the  Jury  wrae  war- 


ranted by  the  evidence  In  finding.  If  by  the 
third  ground  It  is  meant  that  the  Jury  adopt- 
ed some  improper  mode  of  assessing  the 
amount  of  appellee's  damages;  that  fact  is 
not  disclosed  by  the  record. 

The  fourth  ground,  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  is  in  our 
opinion  equally  untenable,  as  the  evidence 
Introduced  by  appellee  conduced  to  show  that 
there  was  some  Injury  caused  to  bis  lot  by 
the  overflows'  of  which  he  complained,  and 
that  such  overflows  were  caused  by  the  man- 
ner in  which  the  appellant's  servants  and 
agents  repaired  the  street  in  front  of  hfs 
property.  That  is  to  say,  it  appears  from  the 
evidence  that  this  street  bad  been  in  exist- 
ence a  great  number  of  years;  that  the  ap- 
pellees land  was  slightly  lower  than  that  on 
the  north  side  of  the  street;  that  the  land  on 
the  north  side  constituted  a  kind  of  natural 
watershed  from  which  the  water  ran  down 
on  the  street,  but  which,  before  the  street 
was  raised,  flowed  in  large  measure  to  the 
low  places  therein,  somewhat  beyond  appel- 
lee's lot,  and  some  of  It  stood  on  the  north 
Bide  of  the  street  In  pools  or  dltehes,  by  all 
of  which  it  was  prevented  from  running  up- 
on the  aivelleo's  premises,  to  his  injury. 
Even  when  the  rainfall  was  grrat,  the  over^ 
flow  was  gradual,  and  extended  over  bo  large 
a  surface  that  It  could  do  bis  lot  little  or  no 
Injury.  But  when  the  appellant  raised  the 
street  in  front  of  appellee's  lot,  ditched  It  on 
both  sides,  and  put  in  a  culvert  almost  op- 
posite the  center  of  his  gate.  It  caused  all 
the  water  from  the  higher  ground  on  the  op- 
posite side  of  the  street  to  flow  through  the 
culvert,  where  it  jotoed  the  water  from  the 
dltebes  on  the  side  of  the  street  next  to  ap- 
pellee's lot,  thereby  producing  a  greater  ac- 
cumulation of  water  than  had  been  accus- 
tomed to  gather  on  that  side  of  the  street, 
which  was  all  thrown  upon  the  lot  of  Mrs. 
Kiley  adjoining  that  of  appellee,  from  which 
it  was  thrown  upon  appellee's  lot,  which  was 
the  lower  ground,  with  much  greater  force 
and  volume  than  had  ever  been  known  be- 
fore the  repairing  of  the  street  By  this 
means  bis  gardeq  was  in  part  washed  away, 
his  driveway  In  part  demolished,  and  his  lot 
otherwise  hijured.  Upon  the  other  hand,  the 
witnesses  introduced  by  the  appellant  fur- 
nished testimony  that  tended  to  contradict 
and  disprove  the  evidence  introduced  In  be- 
half of  the  appellee.  The  evidence  was 
therefore  confllcthig,  but  It  was  all  proper  to 
go  to  the  Jury,  and  it  was  for  them  to  de- 
termine whether  the  ai^lee  was  damaged 
by  the  acte  of  appellant  complained  of,  and, 
If  so,  to  what  extoit,  and  we*  cannot  disturb 
the  verdict,  as  we  are  unable  to  say  that 
there  was  no  evld«u»  to  sustain  it 

It  Is  unnecessary  to  consider  the  flfth 
ground  that  was  ui^ed  In  the  loww  court 
for  a  new  trial,  for  we  have  no  means  of 
knowing  what  new  evidence  was  discovered 
•by  appellant  after  the  trial,  tiie  record  betog 
altogether  silent  upon  the  subject 
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We  are  also  at  a  loss  to  know  what  wror 
of  law  occurring  at  the  trial  Is  referred  to 
by  appellant  in  tbe  sixth  ground,  as  the  rec- 
ord fumisbea  no  ttglit  to  aid  as  In  its  dls- 
coTery. 

The  complaint  presented  by  the  aeventh 
ground,  that  the  court  improperly  Instructed 
the  jury,  Is  not,  in  our  opinion,  well  founded. 
It  .cannot  be  said  that  the  one  Instruction 
given  by  the  trial  court  did  not  correctly  pre- 
sent to  the  Jury  the  law  of  the  case.  Though 
it  might  have  been  more  speclflc  In  defining 
the  measure  of  damages,  it  could  not  have 
been  misleading,  or  otherwise  prejudicial  to 
the  appellant  Besides,  appellant  Is  not  in  a 
position  to  complain  that  it  was  not  more 
speclflc  on  that  poln^  In  view  of  tbe  fact- 
that  it  neltber  asked  nor  oCTered  any  other  In* 
Btructlon. 

Finding  In  the  record  no  cause  for  disturb- 
ing the  Judgment,  the  same  Is  hereby  at- 
llrmed. 

OWBMB  et  al.  r.  JENKINS  et  al. 
(Court  of  Appeals  of  Keotncky.   Jan.  28, 1901.) 

PROBATH  OF  WILL-<30MPETENCT  OF  TESTA- 
TOR —  CRBDIBIUTT  OF  WITNESS  —  IMPEACH- 
ING TESTIMONY— SUFFICIENCY  OF  ADMONI- 
TION—IMPROPER ARGUMENT- FAILURE  TO 
OBJECT. 

1.  On  the  probate  of  a  will  tbe  phyBldan  who 
attended  tbe  testator  In  his  last  sickness  testi- 
fied that  he  was  mentally  competent.  On  a 
croKs-esamination  he  was  aeked  whether  he  had 
made  statements  to  a  third  person  that  testator 
was  incompetent,  and  answered,  "No."  It  was 
then  shown  that  he  had  presented  to  the  execu- 
tor and  been  paid  m  bill  9200  in  excess  €t  his 
book  charges  against  testator,  which  were  Uiem- 
selves  excessive.  He  explained  this  by  saying 
that  be  had  rendered  testator  profeasional  serv- 
ices of  which  he  had  not  kept  account.  Tbe 
tUrd  person  was  called,  and  testified  that  the 
physidan  had  told  her  that  testator  was  men- 
tally incompetent,  and  also  that  be  had  collected 
his  bill  under  a  threat  to  break  the  will.  The 
court  admonished  tbe  jury  that  they  were  to 
consider  this  testimony  only  so  far  as  It  con- 
tradicted the  physician.  Held  insufficient,  as 
tbe  Jury  should  have  been  charged  to  consider  it 
odIv  bo  far  as  it  affected  bis  credibility. 

2.  Improper  argument  of  counsel  cannot  be 
taken  advantage  of  by  an  appellant  who  failed 
to  object  thereto  below. 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  bo  officially  reported." 

Proceedings  by  M.  A.  Jenkins  and  others 
for  the  probate  of  the  will  of  George  W.  Hen- 
derson, deceased.  From  a  Judgment  for  tbe 
propoundws,  Harry  Owens  and  others  appeal. 
Affirmed. 

W.  O.  Jackson  and  W.  M.  Cravens,  for  ap- 
peiiaots.  W.  B.  Moody  and  Turner  &  Tnmw, 

for  appellees. 

O'BEAR,  J.  On  the  trial  of  the  motion 
to  probate  the  will  of  George  W.  Henderson, 
Dr.  Nuttall,  tbe  physician  who  attended  upon 
tbe  testator  during'  his  last  illness  when  tbe 
will  was  executed,  testified  the  testator  was 
mentally  competent  to  make  a  will.  Dr. 
Nuttall  was  also  one  of  tbe  attesting  witness- 
es to  tbe  will.    Appellants  Introduced  evi- 


dence to  prove  that  Dr.  Nuttall  had  made 
statements  out  of  court  that  the  testator  was 
not  competent,  and,  furthermore,  that  his  at- 
titude as  a  witness  bad  been  Influenced  by 
tbe  payment  by  tbe  executor  of  a  rather 
large  bill  rendered  by  the  doctor  for  his  pro- 
fessional services  to  the  testator  during  his 
last  Illness.  The  trial  court  allowed  all  this 
to  be  shown.-  Counsel  for  appellants  seem 
to  be  under  mlsappreboislon  as  to  tbe  ad- 
monition of  the  court  to  the  Jury  regarding 
the  effect  of  this  evidence.  Tbelr  argument 
Is  based  upon  the  theory  that  the  court  ad- 
laoDlsbed  the  Jury  at  this  point  that  tiie  evi- 
dence Just  named  was  to  be  received  only 
as  affecting  the  credibility  of  Dr.  Nuttall  as 
a  witness.  The  occurrence  at  the  trial  as 
set  out  In  the  bill  of  exceptions  shows  this 
state  of  case:  Dr.  Nuttall,  on  cross-examina- 
tion, was  asked  by  appellants  whether  be 
bad  not  made  tbe  statements  to  Mrs.  Cravens 
that  the  testator,  when  he  made  tbe  will,  was 
not  mentally  capable  of  understanding  what 
be  was  doing.  He  answered  that  he  did  not. 
It  was  then  shown  that  the  doctor  bad  pro- 
duced a  bill  of  $500  against  the  executor  for 
professional  services  rendered  the  testator 
dnrlDg  bis  last  Illness.  XJpoa  cross-exnml- 
nation  be  was  required  to  produce  his  books 
containing  tbe  charges  against  the  testator. 
His  accounts  show  that  he  had  charged  the 
testator  for  a  number  of  visits  at  $10  each, 
whereas  the  otho*  accounts  In  tbe  same  book 
show  generally  almllar  charges  to  other  pa- 
tients at  about  tbe  same  time  from  $1.60  to 
$5  each.  But  even  with  tbe  charges  as  con- 
tained In  this  account  it  only  amotmted  to 
about  $810.  He  was  paid  $500.  In  explana- 
tion of  this  be  testified  that  the  testator  was 
almost  daily  at  his  office  for  treatment,  and 
was  continuously  under  his  care,  for  which 
he  paid  nothing.  The  witness  added:  "After 
his  death  I  didn't  have  the  exact  amount  on 
my  books.  I  charged  him  just  enough  to 
make  the  entire  service  $500."  Mrs.  Cravens 
was  Introduced  by  appellants  as  a  witness, 
who  testified  that  Dr.  Nuttall  bad  stated  to 
her  directly  after  tbe  death  of  the  testator. 
In  substance,  that  at  the  time  of  making  the 
will  tbe  testator  was  practically  a  dead  man, 
and  was  not  mentally  competent  to  under- 
stand what  he  was  doing.  She  also  testified 
that  tbe  doctor  admitted  to  her  that  be  bad 
got  tbe  $600  for  having  the  will  made,  and 
that  the  executor  did  not  want  to  pay  him 
that  amount,  and  that  he  told  bim  "to  give 
him  the  check  right  there,  or  he  would  break 
the  win." 

The  bill  of  exceptions  at  this  point  shows 
the  following:  "The  court  here  on  Its  own 
motion  said  to' the  Jury  they  were  not  to 
consider  the  testimony  only  so  far  as  it  con- 
tradicted Dr.  Nuttall."  We  are  of  the  opin- 
ion that  tbe  court  should  have  told  tbe  Jury 
that  the  tMtlmony  of  Mrs.  Cravens  concern- 
ing the  statement  alleged  to  have  been  made 
to  her  by  Dr.  Nuttall  as  to  tbe  testamentary 
capacity  (tf  the  testator  waa  to  be  craUdtted 
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only  u  affecting  the  credlblUty  of  Dr.  Nat- 
tall  as  a  witness.  Of  the  otber  evidence  of 
Mrs.  CrsTens  Just  alluded  to,  the  theory  of 
appellants  Is  that  the  propounders  of  the 
win,  the  ececotor,  and  the  principal  devisee 
were  fabricating  evidence  in  its  support,  and 
that  they  had  taken  this  conrse  to  Insure  the 
favorable  teEtimony  of  a  witness  whose  re- 
lation to  the  testator,  and  whose  connection 
with  the  execution  of  the  will,  made  him  a 
very  Important  witness  in  the  case.  The 
suppression  or  fabrication  of  evidence  Is  of 
itself  a  relevant  fact,  to  be  proved  against 
the  party  committing  It,  although  it  is  a  col- 
lateml  fact,  and  not  connected  with  the  main 
fact  in  Issue.  It  is  in  the  nature  of  an  ad* 
mission  by  such  party  against  his  interest, 
and  raises  a  presumption  against  the  validity 
of  his  claim  or  defense.  It  may  therefore 
be  proven,  and  Is  regarded  as  substantive 
evidence  tending  to  establish  the  main  fact 
1  Oreenleaf  on  Evidence,  {  87;  Common- 
wealth V.  Webster,  6  Gush.  295,  52  Am.  Dec. 
711;  Benjamin  T.  Bllinger,  80  Ey.  472. 

We  are  of  the  opinion,  however,  that  the 
admonition  given  the  jury  by  the  court  did 
not  have  the  effect  claimed  by  appellants. 
Indeed,  In  the  form  in  which  it  appears  In 
the  bill,  we  cannot  conceive  that  it  bad  any 
appreciable  effect,  and  leaves  the  testimony 
of  these  two  witnesses  as  If  the  admonition 
had  not  been  given;  for  It  is  to  be  observed 
that  the  court  told  the  jury  that  they  were 
to  consider  Mrs.  Cravens*  testimony  only  In 
so  tar  as  it  contradicted  Dr.  Nnttall,  while 
as  a  matter  of  Act  her  testimony  upon  these 
two  points  did  contradict  Dr.  Nuttall  in  every 
particular,  and  therefore  the  Jury  were  told 
In  effect  to  consider  Mrs.  Cravens'  testimony 
as  evidence.  This  really  left  the  Jury  without 
any  admonition  as  to  the  proper  effect  to  be 
given  to  her  testimony  that  was  admissible 
oaly  fnr  the  purpose  of  affecting  the  credi- 
bility of  the  witness  Nuttall,  above  discussed. 
At  tbe  same  time  It  left  the  jury  to  consider 
her  testimony  tending  to  show  a  fabrication 
of  evidence  by  the  propounders  as  affecting 
the  main  facts  at  Issue. 

We  do  not  mean  to  hold  that  the  proof  of 
an  attempted  fabrication  of  evidence  can  be 
made  by  testimony  that  a  witness  had  said 
out  of  court  tliQt  be  had  been  Induced  by  tbe 
party  calling  him  to  give  false  testimony  In 
his  behalf,  and,  upon  tbe  witness*  denying 
that  he  had  made  that  statement  out  of 
court,  to  prove  that  he  had.  This  would  be 
to  establish  a  relevant  fact  by  Incompetent 
hearsay  evidence  only.  There  must  be  other 
evidence  tending  of  Itself  to  establish  that 
fact  In  this  case  the  extraordinary  charge 
of  tbe  attesting  witness  for  bis  professional 
■ervlcea.  as  compared  with  similar  charges 
for  like  services  to  others;  the  failure  of  his 
account  to  show  by  $200  tbe  amount  received 
in  satisfaction  of  his  bill,  although  the  ac- 
count appears  to  have  been  kept  by  daily  en- 
tries, as  fiir  at  It  was  kept;  and  the  witnesi^ 
cxplanattoa— wefe  facta  from  wUch  tbe  In- 


ference might  have  been  not  unreasonably 
drawn,  If  tbe  jury  saw  fit  to  look  at  it  in  that 
light  that  the  witness  had  been  Improperly 
biased  by  the  party  calling  him.    The  jury 
might  or  might  not  take  that  view  of  It  ac- 
cording to  the  reputation  of  the  witness, 
th^  acquaintance  with  him,  bis  bearing 
while  testifying,  and  a  number  of  other  fa- 
miliar drcumstaoces  which  go  to  affect  or- 
dinarily tbe  credibility  of  witnesses  In  jury 
I  trials.   The  witness'  oplanatlon  of  tbe  un- 
!  usual  appearance  of  bis  account  and  chaiges, 
;  In  Itself  and  standing  alone,  was  probably 
i  sufficient  to  reconcile  the  charges  with  the 
!  entire  innocence  of  the  propounders  and  the 
witness.  The  testimony  of  Mrs.  Cravens  that 
this  witness  had  made  contrary  statements 
to  her  had  tbe  legal  effect  only  to  tend  to  im- 
peach Nuttall'S  testhnony,  and  It  therefore 
should  have  been  guarded  by  the  court  with 
the  admonition  also  that  her  evidence  on  this 
point  should  be  received  only  as  affecting  the 
credlbUlty  of  the  witness  Nuttall.   This  is 
probably  what  the  court  Intended  to  do,  and 
I  did  do,  ibnt  In  the  preparation  of  the  bill  of 
:  exceptions,  which  is  not  a  stenographic  r^rt 
i  of  tbe  trial,  the  matter  has  been  so  awk- 
'  wardly  expressed  as  to  fall  to  describe  what 
'  actually  occurred.    The  verdict  of  the  jury 
j  finding  for  the  propounders  of  the  will  is 
I  their  acquittal  of  Dr.  Nuttall  and  the  pro- 
I  pounders  of  Improper  conduct  In  tbe  matter, 
i     The  complaint  here  of  the  closing  argo- 
j  ment  to  the  jury  by  counsel  for  appellees 
;  cannot  avaU  appellants.  It  was  not  then  ob- 
;  Jected  to.   The  circuit  court  was  not  asked 
j  to  and  did  not  rale  on  it   A  party  cannot 
:  submit  to  Improper  argument  without  objec- 
I  tion  to  the  trial  court,  and  then,  if  the  ver- 
I  diet  is  adverse  to  him,  take  advantage  on 
j  appeal  of  tbe  supposed  evil  effect  of  the  ob- 
;  jectionable  matter.   I.  O.  R.  H.  Co.  v.  Rad- 
I  ford  (Ky.)  64  S.  W.  Sll;  Alexander  v.  Men* 
;  efee  (Ky.)  64  S.  W.  855;  Bland  v.  Oalther 
i  (Ky.)  11  S.  W.  428;  C.  St  L.  &  N.  O.  R.  R. 
;  Co.  T.  (Toffee,  7  Ky.  Law  Rep.  451;  L.  &  N. 
;  R.  K.  Co.  V.  Webb,  11  Ky.  law  Rep.  88». 
'     Perceiving  no  error  prejudicial  to  appel- 
1  lants,  tbe  Jndgm»t  Is  affirmed. 


I        CITY  OF  LEBANON  v.  BIOGERS. 

I  (Omirt  of  Appeala  of  Kentucky.  Jan.  26, 1904.) 

I  TAX&TIOK-^LUBIXiITT-RBSIDBNCa. 

1.  In  an  action  by  a  dty  for  personal  taxes 
:  defendant  testified  uiat  he  had  left  his  home  in 
j  the  country,  and  moved,  with  his  family,  tx>  the 
:  city  where  he  bought  a  residence,  with  no  fixed 
I  intention  of  retnmlDg  to  hia  farm,  which  he 
i  rented  on  shares,  reserving  three  roMOS  in  the 
i  house  for  his  own  use.  Heldf  that  he  had  be- 
I  come  a  resident  of  the  dty,  and  therefore  liable 
I  to  be  taxed  as  such. 

I     Appeal  from  Circuit  Court,  Marion  Gonnty. 

"To  be  officially  reported." 

Action  by  the  city  of  Lebanon  against  J. 
M.  Diggers  for  taxes.  From  a  Judgment  for 
defendant  plaintiff  appeals^  Beveraed. 
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H.  S.  McElro7,  tot  appellant  Lafe  T. 
Pence,  for  appellee. 

BUBNAM.  G.  J.  Tbe  appellee,  J.  M.  Blg- 
gen,  waa  assessed  for  taxation  for  tbe  year 
1901  by  tbe  city  of  Lebanon  on  property  rai- 
ned at  $e,02S,  which  Included  hie  reslden<;e 
at  $2,000.  Tbe  great  bulk  of  the  balance  of 
tbe  property  consisted  of  cash  notes,  which 
were  valned  at  $4,885.  The  rate  of  assesa- 
ment  for  that  year,  as  fixed  by  tbe  board  of 
council  of  the  city,  waa  70  cents  on  each 
$100  worth  of  property,  and  a  poll  tax  of  $1. 
Appellee  having  refused-  to  pay  the  tax  as- 
sessed against  blm,  the  city  brought  this  suit 
for  a  personal  Judgment  for  the  amount  of 
the  taxes.  $48.47,  the  poll  tax,  and  tbe  pen- 
alty provided  by  law  for  failure  to  pay.  The 
defendant  resisted  payment  of  the  taxes  up- 
on the  ground  that  be  was  not  a  resident 
of  the  city,  but  that  his  permanent  home 
was  located  upon  Ms  farm,  some  3^  miles 
from  the  city  of  Lebanon,  and  be  was  only 
liable  for  the  tax  assessed  against  tbe  real 
estate  owned  by  him,  which  he  offered  to 
pay.  To  support  his  contention  as  to  his  res- 
idence, the  defendant  testified  that  be  bad  a 
wife  and  two  children;  that  for  many  years 
be  bad  owned  a  farm  of  800  acres  about  3% 
miles  from  Lebanon,  'on  which  was  located 
a  dwelling  bouse  which  contained  seven 
rooms,  which  be  bad  occupied  for  many 
years;  that  on  the  20th  of  October,  1S99,  he 
purchased  the  residence  then  occupied  by 
him  in  Lebanon,  furnished  It  comfortably, 
and  shortly  thereafter  took  possession  of  it 
with  bis  family,  and  had  continued  to  reside 
in  It;  that  after  his  removal  from  bis  farm 
It  was  operated  by  him  on  shares;  that  the 
tenant  occupied  a  portion  of  the  dwelling, 
but  that  he  reserved  three  rooms  for  his  own 
use;  that  he  stlU  got  his  v^tables.  chick- 
ens, milk,  and  household  supplies  largely 
from  the  farm,  and  tliat  he  frequently  stayed 
out  at  the  farm  at  night  during  tbe  summer; 
that  be  depended  upon  his  farm  and  stock 
trading  for  a  living.  But  upon  his  cross-ex- 
amination he  was  asked  tbls  question:  "Mr. 
Blggers,  where,  In  future,  do  you  expect  to 
make  your  residence  for  your  family?  A. 
In  the  country,  on  some  farm.  I  do  not 
know  whether  I  will  make  It  my  farm  or 
not  but  I  am  going  away  from  town."  He 
admitted  that  his  family  bad  not  occupied 
bis  country  residence  during  the  year  1901, 
and  that  be  bad  paid  taxes  upon  his  personal 
property  for  that  year  in  Letmnon,  but  had 
refused  to  pay  for  the  year  1901  In  conse- 
quence of  tbe  decision  by  this  court  in  Mont- 
gomery V.  City  of  Lebanon,  64  8.  W.  609,  54 
L.  B.  A.  914;  that  be  had  moved  to  town  Iw- 
cause  both  bis  own  and  his  wlfe'-s  health 
were  better  than  on  the  farm,  and  because 
they  wanted  the  advantages  afforded  by  tbe 
city  of  attending  church,  etc.;  that  when  he 
moved  into  the  city  there  was  no  fixed  defi- 
nite time  In  liie  mind  of  abandoning  bis  town 
residence;  Under  tbls  state  of  fact  tbe  trial 


court  dismissed  plalnturs  petition,  and  It 
has  appealed. 

It  is  a  maxim  of  the  law  that  every  pa- 
son  must  mave  a  domicile,  and  also  tbat  be 
can  liave  but  one,  and  that,  when  once  es- 
tablished, it  continues  until  be  renonncea  it 
and  takes  up  another  In  its  stead-  Nor  can 
there  be  any  question  that  a  domicile  Is  not 
lost  by  temporary  absence.  The  question  la 
one  of  fact,  and  it  la  often  difficult  to  deter- 
mine. Tbe  rule  la  laid  down  by  Mr.  Justice 
Cooley  In  volume  1  of  his  work  on  Taxation 
(3d  Ed.)  p.  641,  quoting  Shaw,  C.  J.,  as  fol- 
lows: "No  exact  definition  can  be  given  of 
'domicile.'  It  depends  upon  no  one  fact  oar 
combination  of  drcumstauces,  but  from  the 
whole,  taken  together,  it  most  be  determined 
In  each  particular  case.  It  is  a  "m-riTn  tliat 
every  man  must  have  a  domicile  somewhere, 
and  also  that  be  can  have  but  one.  Of 
course.  It  follows  that  his  existing  domicile 
continues  until  he  acquires  another;  and. 
vice  versa,  by  acquiring  a  new  domicile  he 
relinquishes  his  former  one.  From  this  view 
it  Is  manifest  tbat  very  slight  circumstances 
must  often  decide  tbe  question.  It  depends 
upon  tbe  preponderance  of  evidence  In  favor 
of  two  or  more  places;  and  It  may  often 
occur  tbat  the  evidence  of  facts  tending  to 
establish  the  domicile  in  one  place  would  be 
entirely  conclusive  were  It  not  for  the  exist- 
ence of  facts  and  circnmstancee  of  a  still 
more  conclusive  and  decisive  character, 
which  fix  it  beyond  question  in  another.  So. 
on  the  contrary,  very  sUght  circumstances 
may  fix  one's  domicile,  if  not  controlled  by 
more  concluslTe  facts  fixing  it  in  another 
place.  If  a  seaman  without  family  or  prop- 
erty sails  from  tbe  place-  of  bis  nativity, 
which  may  be  considered  his  domicile  of 
origin,  although  he  may  return  only  at  long 
intervals,  or  even  be  absent  many  years,  yet 
if  he  does  not,  by  some  actual  residence  or 
other  means,  acquire  a  domicile  elsewhere, 
he  retains  his  domicile  of  origin.  So  going 
abroad  with  one's  family  and  actually  tak- 
ing up  one's  residence  In  a  foreign  cltj,  but 
with  the  Intention  at  some  time  of  returning, 
does  not  deprive  one  of  bis  domicile  of  birth, 
or  the  authorities  of  the  place  of  domicile  of 
tbe  right  to  tax  him."  Jacobs,  in  his  Law 
of  Domicile,  378,  saya:  "A  removal  which 
does  not  contemplate  an  absence  from  the 
former  domicile  for  an  Indefinite  and  uncer- 
tain time  la  not  a  change  of  it  But  when 
there  la  a  removal,  unleas  it  can  be  shown 
or  Inferred  from  drcnmstances  that  it  was 
for  some  particular  purpose,  expected  to  be 
only  of  a  temporary  nature,  or  In  the  exer- 
cise of  some  particular  profession,  office,  or 
calling,  it  does  change  tbe  domicile.  The  re- 
sult is  that  tbe  place  of  residence  la  prima 
fade  the  domicile,  unleas  there  be  some  mo- 
tive for  tbat  residence  not  Inconsiatent  with 
a  clearly  established  Intentton  to  retain  a 
permanent  residence  In  another  place."  In 
10  A.  &  B.  En.  of  Law  (2d  Ed.)  15.  It  Is  said: 
'^mldle  la  composed  of  two  elements-ces- 
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Idence  and  Intention;  and  both  of  these  must 
coDCitr.  Residence  In  a  place  without  the 
requlalte  Intentloo  of  remaining  will  not  aaf- 
Uce  to  give  one  a  domicile  In  snch  place. 
Nor  will  an  Inteotion  to  change  one's  dom- 
icile, unaccompanied  bj  actual  remoTal,  re- 
sult in  a  change  of  domicile.  •  «  •  The 
Intention  which  is  necessary  to  said  domicile 
la  the  intention  to  reside  in  a  particular 
place  permanently  or  for  an  indefinite  period 
of  time.  It  la  not  necessary  that  the  person 
should  intend  never  to  move  away.  •  •  • 
When  a  person  has  actually  removed  to  a 
place  with  the  Intention  of  remaining  there 
for  an  indefinite  time,  It  becomes  his  place 
of  domicile,  notwithstanding  he  may  have  a 
floating  Intention  to  return  at  some  future 
period  to  his  previous  domicile."  The  same 
author  says  on  page  20:  "Every  Independ- 
ent person  may  change  his  domicile  at  will, 
and  to  constitute  a  change  there  must  be  an 
actual  removal  of  residence,  coupled  with  an 
intention  of  remaining  at  the  place  of  re- 
moval pomanently  or  for  an  indefinite  time. 
The  domicile  must  be  determined  In  each 
particular  case  from  the  whole  taken  togetb- 
er."  Lord  Thurlow,  in  Bruce  v.  Bruce,  2  B. 
P.  229,  says:  "A  person  being  at  a  partic- 
ular place  Is  prima  fade  evidence  that  he  Is 
domiciled  at  that  place,  and  it  lies  on  those 
who  gay  otherwise  to  rebut  that  evidence." 
When  we  apply  the  law  as  stated  In  these 
authorities  to  the  facts  of  this  case,  we  find 
that  when  appellee  left  his  home  In  the 
country  and  moved  to  the  city  of  Lebanon 
be  bought  a  new  residence,  furnished  it  com- 
fortably, and  took  up  his  abode  there,  with 
no  fixed  or  definite  Intention  of  returning  to 
his  farm.  Indeed,  he  testifies  that  he  does 
not  know  that  he  will  return  to  his  home  In 
the  country,  even  If,  In  the  future,  he  should 
abandon  bis  residence  in  the  city.  He  says 
the  hope  of  Improving  his  health  was  one  of 
the  main  inducements  In  moving  to  the  city, 
and  that  his  anticipations  have  been  real- 
ized; that  the  opportunlly  afforded  by  the 
city  of  attending  church  regularly  was  an 
dement  in  determining  his  choice.  All  of 
these  circmnstances  are  likely  to  make  his 
residence  in  the  city  permanent,  although  he 
testifies  that  it  is  at  present  Indefinite.  The 
&cts  In  this  case  clearly  distinguish  it  from 
Montgomery  v.  City  of  Lebanon.  In  that 
case  it  appeared  that  Montgomery  moved  to 
Lebanon  for  a  definite  purpose  and  for  a  defi- 
nite time— the  education  of  his  two  children, 
the  youngest  of  which  was  then  16  years  of 
age;  that  be  contluued  to  act  as  surveyor  of 
a  public  highway  in  the  country  in  the  neigh- 
borhood of  his  farm;  that  be  Intended  to  re- 
turn to  bis  farm  as  soon  as  bis  children  had 
Qnlsbed  tbelr  education.  It  would  be  better 
If  the  questions  of  fact  Involved  in  cases  of 
this  character  were  left  to  the  determination 
of  a  Jury.  But  as  the  parties  elected  to  sub- 
mit tbelr  controversy  to  the  chancellor,  and 
be  baa  decided  the  question  upon  its  merits 
without  <rt)jectloii,  we  think  It  not  Impn^er 


that  upon  this  anieal  the  matter  sbould  be 
finally  disposed  of.  We  have  reached  the 
conclusion  that  under  the  facte  of  this  case 
the  appellee,  J.  M.  Biggers,  was  liable  for 
the  taxes  sued  for,  and  that  the  trial  court 
erred  in  not  so  adjudging. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  conslstuit  herewith. 


WILLIS  et  al.  v.  THORNTON. 

(Court  of  Appeals  of  Kentuckr.  Jan.  12,  1904.) 

APPSAL.-AU01INT  INVOLVBD-QOBSTIONa  OP 
TAXATION. 

1.  Though,  In  an  action  for  cattle  levied  on, 
and  damages  for  their  detention,  the  value  of 
the  cattle  and  inch  damages  are  not  enough  to 
I  give  the  Oinrt  of  Appeals  Jurisdiction,  the  ap- 
I  peal  will  he  enterteined,  questions  of  right  to 
I  tax  being  involved. 

Appeal  from  Circuit  Court,  Marlon  Oonnty. 

"Not  to  be  ofllclally  reported." 

Action  by  Eliza  Thornton  against  J.  B. 
WllUs  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.  Athrmed. 

1  H.  S.  Mcsaroy  and  G.  S.  Hill,  for  appel- 
I  lante.  J.  P.  Maryaon  and  Samuel  Averltt, 
I  for  appellee. 

SETTLE,  J.  This  action  was  InsUtnted 
and  an  order  of  delivery  obtained  by  the  ap- 
pellee, Eliza  Thornton,  to  recover  of  the  ap- 
pellants, Willis  and  Clasacock,  a  cow  and 
calf  which  they  levied  on  to  satisfy  a  tax 
assessed  against  her  by  the  trustees  of  Grad- 
ed School  District  No.  37,  In  Marion  county. 
It  Is  averred  In  the  petition  that  the  levy  up- 
on the  cow  and  calf  was  made  by  the  appel- 
lee Willis  as  deputy  for  his  co-appellant,  J. 
H.  Glasscock,  who  was  and  la  collector  of 
the  school  tax  for  District  No.  37;  that  the 
levy  was  and  Is  illegal,  as  she  did  not  owe 
the  tax  assessed  against  her,  and  Is  not  lia- 
ble therefor,  because  she  Is  not  now,  and 
never  has  been,  a  resident  of  Graded  School 
District  No.  87.  It  Is  further  averred  in  the 
petition  that  the  cow  and  calf  were  worth 
$50,  and  that  H|ipolIee  had  been  damaged  In 
the  amount  of  $25  by  reason  of  the  wrongful 
seizure  and  detention  of  the  cattle  by  the 
appellants.  The  answer  of  the  appellants, 
after  admitting  the  seizure  and  detention  of 
the  cattle,  and  denying  the  Illegality  thereof, 
or  that  appellee  was  damaged  thereby  $25, 
or  any  other  sum,  avers  that  the  tax  for 
which  the  cow  and  calf  were  seized  was  le- 
gally assessed  by  the  trustees  of  the  district; 
that  It  was  due  and  unpaid,  and  la  still  ow- 
ing by  the  appellee;  and  further  that  she 
was,  at  the  time  It  was  assessed,  and  Is  now, 
a  resident  of  Graded  School  District  No.  87. 
The  cause  was  tried  by  the  circuit  Judge 
without  the  intervention  of  a  Jury,  and  the 
Judgment  rendered  declared  the  appellee  not 
liable  for  the  tax,  restored  to  her  the 'cow  and 
calf,  awarded  her  $15  damages  for  their  de- 
tention, and  also  allowed  her  her  coste.  By 
this  appeal  a  reversal  of  that  Judgment  is 
sought  by  the  aro^llanti. 
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We  are  of  opinion  thst  the  lower  oonrt  de- 
cided coirectly  In  holding  that  the  appellee 
iB  not  a  resident  of  Graded  Sdiool  District 
No.  87,  and  consequently  not  liable  f<nr  the 
tax  sought  to  be  collected  of  her  by  the  sale 
of  her  cattle.  A  number  of  witnesses  Intro- 
duced by  the  appellee  testlfled  that  the  land 
owned  by  her,  and  upon  which  abe  resides, 
does  not  He  within  the  boundary  of  the  school 
district.  Otbers,  Introduced  by  the  appel- 
lants, testified  that  it  is  included  therein. 
We  are  not,  .however,  forced  to  depend  in 
this  case  upon  mere  expressions  of  opinion 
from  witnesses.  There  Is  other  erldence,  by 
which  we  can  better  afford  to  be  guided,  as 
it  Is  the  highest  known  to  the  law,  and  la 
furnished  by  the  record  fixing  the  boundary 
of  the  district,  which  was  In  the  office  of 
the  clerk  of  the  Marlon  county  court,  and  in- 
troduced in  evidence  upon  the  ulal,  together 
with  the  accompanying  map: 


passing  It,  the  line  strikes  the  Boiling  Fn-k; 
then  runs  up  that  Btream  to  where  Sontb 
Fork  Joins  It;  thence  np  South  Fotk  to  whoe 
the  land  of  Wm.  Thornton  touches  that 
stream,  at  which  point,  by  consent  of  the 
trustees  given  aftor  the  line  was  oilginaUy 
fixed,  it  was  made  to  dlvei^  so  aa  to  in- 
clude his  (Wm.  Thornton's)  residence,  after 
which  It  again  returns  to  the  South  Fwk, 
which  stream  It  follows  until  the  month  of 
Old  lilck  creek  Is  reached.  Here  the  line 
again  dive^ies  so  as  to  Include  the  residence 
of  Frank  Dean,  after  which  It  runs  to  the 
tollhouse  on  the  l^ebanon  &  HustonviUe 
Pike,  and  from  that  point  through  and  In- 
cluding the  "Narrows"  uutll  It  reaches  B.  N. 
Isaac,  who  is  not  included;  and  from  his  res- 
idence the  line  soon  reaches  the  North  Boiling 
Fork,  with  or  contiguous  to  which  stream 
it  continues  until  the  beslnning  pc^t  is 
reached,  at  Bpanlding'a.   It  appean  tnm  the 


A*" 


The  botmdary  referred  to  la  as  fttllowa: 
"Beginning  at  Sam  Spauldlng's,  excluded; 
thence  across  the  knob  to  Dr.  Tucker's  farm, 
excluded;  thence  up  the  Boiling  Fork  (river) 
and  South  Fork  (a  tributary  of  Boiling  Fork) 
to  the  mouth  of  Old  Lick  creek;  thence  to 
Frank  Dean'a,  included;  tbenoe  to  the  toll- 
house on  the  Lebanon  and  HustonviUe  pike, 
iucluded;  thence  through  the  narrow.  In- 
cluding all  the  narrows;  thence  to  B.  N. 
Isaac's  farm,  excluded;  thence  down  the 
North  Boiling  Fork  to  the  beginning.  Tfala 
boundary  changed  by  the  consent  of  tms* 
tees  to  Include  farm  now  occupied  by  Wm. 
Thornton,  no  point  of  the  aforesaid  bound- 
ary being  more  than  two  and  one  half  miles 
from  the  site  of  the  school  buildings  here- 
Inafter  uamed."  It  will  be  observed  that 
ftom  the  beginning  point,  at  Spauldlng's,  the 
Hue  runs  to  the  farm  of  Dr.  Tucker,  who  is 
excluded.  After  reaching  his  place,  or  upon 


map  that  appellee^  land  lies  wholly  on  the 
west  Bide  of  the  Boiling  Fork,  and.  aa  the 
school  district  boundary  line  calls  to  run 
with  the  Sontii  Fork  after  leaving  tlie  Boil- 
ing Fork,  it  must  continue  with  tin  South 
Fork  until  it  passes  the  land  ot  appeUee,  in 
order  to  reach  the  land  of  Wm.  Thomtcoi. 
Upon  reaching  hla  land  the  boundary,  as  al- 
ready stated,  leaves  South  Fork  so  aa  to  in- 
clude bis  farm,  and  then  returns  to  flie  same 
stream,  to  continue  aa  farther  Indicated  by 
the  map. 

S.  Q.  McElroy,  sopaintendent  of  conuntm 
schools,  testlfled  that  the  original  boundary 
was  changed  by  consent  of  the  school  trus- 
tees 80  as  to  Include  Tnvia  Thornton  and 
Wm.  Thornton.  We  are  unable  to  und^ 
stand 'what  connectkm  Travis  Thornton  had 
with  the  appellee,  unless,  aa  we  an«pect,  afae 
Is  bis  daughter,  and  hee  land  was  derived 
through  him,  but  that  fact  does  not  appear 
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from  the  record.  The  sctaool  anperintendent 
does  not  seem  to  be  borne  out  by  tbe  record 
as  to  TravlB  Tbornton's  having  been  included 
Id  the  boundary  of  tbe  school  district  by 
consent  of  the  trostees.  for  tbe  order  of  the 
county  court  copied  Into  tbe  record  shows 
that  only  Wm.  Thornton  was  so  included. 

It  Is  Insisted  for  tbe  appellee  that  tbe 
amount  In  controversy  in  this  case  Is  not  suf- 
ficient to  give  this  court  Jurisdiction  of  the 
appeal.  If  tbe  value  of  the  cattle  in  contro- 
Tersy  and  the  damages  claimed  for  tbeir 
detention  were  all  that  is  involved,  the  appeal 
could  not  be  entertained.  But  that  ia  not 
all.  An  attempt  has  been  made  to  subject 
the  property  of  the  appellee  to  taxation, 
vhlcb  is  resisted  by  her,  and  in  cases  involv- 
ing questions  of  taxation  this  court  has  re- 
peatedly exercised  its  Jurisdiction,  no  mat- 
ter how  small  tbe  amount  involved.  If  the 
trustees  of  Graded  School  District  No.  87 
bave  tbe  legal  right  to  enforce  the  payment 
of  the  tax  demanded  by  tbe  appellee,  her  en- 
tire estate — real  as  well  as  personal— Is  liable 
therefor,  or  may  in  tbe  end  become  so. 

Believing  the  Judgment  of  the  lower  court 
to  be  free  from  error,  tbe  same  is  hereby  af- 
finned- 

DSABING  et  at  T.  HORAN.  j 

(Court  of  Appeals  of  Kentucky.  Jan.  27, 1901.)  | 

ACTION  FOR  SBRVICES-PU1ADING-HU9BAND  j 
AS  Win's  DEVISBB-HOUBSTEAD—  I 
OLAIHS  AGAINST  WIFB.  | 

1.  Failnre  of  tbe  petition,  in  an  action  for  I 
personal  services,  to  allege  a  promise  of  com- 
pensatioD,  is  cured  hj  an  answer  and  reply 
which  make  a  direct  issue  on  the  Qoestion 
whether  the  services  were  grataitouB. 

2.  A  husband  cannot  claim  a  homestead,  in 
land  devised  to  him  by  bis  wife,  aa  against  a 
debt  of  the  testatrix. 

3.  A  separate  contract  hj  a  wife  for  nnrring 
and  care  in  ber  last  illness  is  valid. 

4.  A  devisee's  voluntary  conveyance  of  land 
deviHed  to  him  is  no  bar  to  tbe  prosecution  of  an  , 
action  to  subject  tbe  land  to  a  claim  against  the  | 
testator.  j 

Appeal  from  Circuit  Court,  Barren  County.  < 

"Not  to  be  officially  reported." 

Action  by  J.  T.  Horan  against  B.  B.  and 
Pemie  Dearlng.  From  a  Judgment  for  plain- 
tltr,  defendants  appeal.  Affirmed. 

Balrd  &  RlcbardsoD,  for  appellants.  Lu-  j 
tbnr  James  and  C.  H.  Hatdiett,  for  appellee,  i 

HOBSON,  J.    Rebekah  J.  Dearlng.  wbUe  i 
lick,  was  taken  to  tbe  bouse  of  appellee,  J.  \ 
T.  Moran,  and  was  nursed  and  taken  care  of  | 
by  him  untU  her  death,  about  two  weeks  ! 
later.   She  left  a  will  by  which  she  devised  j 
all  her  property  to  appellant  £1  B.  Dearlng, 
who  about  a  month  afterwards  married  bis 
co-appellant,  Pemie  Dearlng.  The  property 
devised  consisted  of  a  tract  of  land  which  B, 
B.  Dearlng  has  since  conveyed  to  bis  second 
wife.  Moran  brought  this  suit  to  recover  for 
tbe  nursing  of  and  attention  to  the  first  wife 
daring  her  last  tfckness,  and  to  subject  the 
land  to  his  claim.   Tbe  court  allowed  bim 


forty  dollars  (MO)  for  bis  services,  and  or- 
dered tbe  land  sold  for  Its  payment  From 
tills  Judgment  Dearlng  and  wife  appeal. 

While  the  evidence  is  conflicting,  the  weight 
of  it  sustains  the  chancellor's  Judgment.  It 
shows  that  the  services  were  reasonably 
worth  tbe  amount  allowed,  and  that  they 
were  rendered  upon  promise  of  compensa- 
tion. While  the  petition  was  d^ective  In  not 
alleging  such  promise,  or  facts  from  which 
a  promise  would  be  Inferred,  this  defect  was 
cured  by  tbe  answer  and  reply,  which  made 
a  direct  Issue  on  tbe  question*  whether  the 
serrlces  were  gratnltoaB. 

B.  B.  Dearlng  cannot  claim  a  homestead 
In  tbe  land  as  against  the  debt  of  tbe  testa- 
trix from  whom  be  acquired  It  He  takes 
tbe  land  under  tbe  will  of  bis  wife.  It  is. 
true  that  as  surviving  husband  he  would  be 
entitled  to  a  life  estate  In  tbe  land,  but  he 
cannot  claim  under  tbe  will  and  against  It. 
He  conveyed  tbe  land  to  his  wife  Pemie,  as 
the  owner  of  It,  and  thereby  evinced  a  pur- 
pose to  take  under  the  will.  When  he  takes 
under  tbe  will  he  must  take  with  concom- 
itant burdens.  The  land  was  assets  «C  tbe 
estate. 

Tbe  facts  warranted  tbe  chancellor  In  con- 
cluding that  the  testatrix  agreed  to  pay 
Moran  for  his  services.  While  It  was  his 
duty  to  take  care  of  his  wife,  she  could  also 
contract  for  nursing,  and  thus  secure  herself 
such  comforts  as  She  needed.  The  devisee 
takes  tbe  property  devised  to  bim  subject  to 
the  debts  of  tbe  testator,  and  the  voluntary 
conveyance  by  E.  B.  Dearlng  to  bis  present 
wife,  Pemie,  is  no  bar  to  the  prcMecution  of 
the  claim.  Carpenter  v.  Hazelrigg  <Ky.)  45 
S.  W.  668;  Harrison  v.  Taylor's  Adm'r  (Ky.) 
61  8.  W.  103;  Scbnabel  ▼.  Scbnabel's  ETx 
(Ky.)  66  S.  W.  088. 

Judgment  affirmed, 


LOUISVILLE  BT.  GO.  T.  MEGLEMBRT. 

(Court  of  Appeals  of  Kentucky.  Jan.  28, 1804.) 

OiHHTffiR  — INJURY    TO    PASSBNOIR  —  NBGU- 
OBNCB-INSTRUCTIONB-EXOXS. 
SITE  DAMAQBS. 

1.  A  verdict  for  $1,500  for  Injuries  to  tbe 
leg  and  head  of  a  man  61  years  old  was  not 
excessive,  where  he  had  not  recovered  eigbt 
months  after  the  Injury,  and  the  injuries  were 
such  that  it  then  took  him  twice  as  long  to  go 
to  and  from  bis  office  as  before  the  Injury. 

2.  An  instruction  that  if  a  street  car  com- 
pany failed  to  use  the  utmost  care  to  aUow  a 
pas.senger  to  alight  in  safety,  and  to*  move  far 
enoagb  from  the  car  to  prevent  bis  being  strnck 
by  the  trailer,  and  if  snch  failure  caused  his 
Injury,  tbe  company  is  liable,  was  not  errone- 
ous. In  falling  to  state  that  the  injured  person 
conld  not  recover  If  he  had  not  used  orainaiy 
care,  where  it  was  followed  immediately  by  an 
instruction  that  did  so  state. 

3.  An  instruction  that  a  passenger  Injured  In 
alighting  from  a  street  car  could  not  recover 
from  the  company  if  he  wonld  not  have  been 
Injnred  but  for  his  failure  to  use  ordinary  care 
is  not  objectionable  as  requiring  a  verdict 
against  tbe  company  unless  his  negligence  was 
the  sole  cause  of  the  injury. 

4.  After  a  passenger  bad  alighted  from  a 
street  car,  so  as  to  oe  free  from  injury  from 
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ita  forward  moTement,  the  company  owed  no 
further  antr.  except  to  nse  ordina^  care  to 
•Toid  fnjnruig  bim;  and  If  he  wa«  injured  hj 
hia  movement  toward  the  car^  and  the  com- 
pany'a  employes,  exercising  ordinary  care,  conld 
not  prevent  the  injury  after  discoTering  hia 
danger^  the  company  ia  not  liable. 
Paynter,  J.,  diaaenting. 

Appeal  from  Clrcnlt  Court,  Jeffenon  .Conn- 
ty,  Chancery  Division. 

"Not  to  be  officlaily  reported." 

Action  by  Ed  Meglemery  against  the  Louis- 
TlUe  Hallway  Company.  From  a  judgment 
In  favor  of  pklntif^  defendant  appeals.  Re- 
versed. 

Fanlelgh,  Straus  &  Fanlelgh  and  Kobn, 
Bond  &  Spendle*  for  appelianL  M.  A.,  D.  A. 
&  J.  6.  Sacba,  for  appellee. 

HOBSON,  J.  Appellee  filed  this  action 
against  appellant  to  recover  for  Injurfes 
which  be  received  while  In  the  act  of  alight- 
ing from  one  of  its  cars.  The  Jury,  to  whom 
the  case  was  snbmftted,  found  for  the  plain- 
tiff, and  fixed  the  damages  at  |1,SOO.  The 
verdict  is  not  excessive,  under  the  evidence. 
The  proof  for  the  plaintiff  shows  that  he  Is 
61  years  old,  and  has  been  one  of  the  magis- 
trates of  the  city  for  a  number  of  years. 
On  Sunday,  August  25.  1902,  during  the 
Knight  Templars'  Conclave  at  Louisville,  be 
got  on  one  of  the  motor  cars  of  the  defend- 
ant at  Fourth  and  Broadway.  The  motor 
car  bad  a  trailer  behind  it  When  he  reach- 
ed Third  and  Main  he  rang  the  beti  to  get 
off.  The  car  stopped.  The  proof  for  the 
plaintiff  shows  that  as  be  was  In  the  act 
of  getting  off,  having  his  right  foot  on  the 
ground,  and  bis  left  foot  on  the  step,  or  be* 
tween  the  step  and  the  ground,  the  cars  made 
a  sudden  lurch  forward,  and  he  was  struck 
by  the  trailer  car,  which  was  about  nine 
inches  wider  than  the  motor  car,  and  knocked 
him  down,  Inflicting  painful  Injuries  on  his 
leg  and  bead,  from  which  he  had  not  recov- 
ered at  the  time  of  the  trial,  in  April,  1903. 
He  was  then  still  unable  to  use  that  leg  as 
before.  He  was  laid  up  at  home  for  a  month, 
was  on  crutches  aboot  two  months,  and  at 
the  trial  could  walk  all  right  where  it  was 
perfectly  level;  but,  In  going  up  and  down 
steps  or  bills,  be  bad  to  give  his  left  leg  a 
push  to  get  along.  At  the  time  of  the  trial 
he  still  suffered  from  the  Injury,  and  It  took 
bim  twice  as  long  to  walk  from  home  to 
bis  office  as  before  he  was  hurt  The  proof 
for  the  defendant  tends  to  show  that  the 
trailer  was  no  wider  than  the  motor  car,  and 
fliat  the  plaintiff  alighted  in  safety  from  the 
car.  and  started  across  the  street,  when  a 
surrey  came  by,  and  in  backing  from  Oie  snr- 
rey  he  backed  against  the  trailer  car,  and 
was  Urns  stmck.  Five  or  six  witnesses  were 
Introduced  on  the  trial  who  were  present 
at  the  time  and  saw  the  occurrence.  Two  or 
three  testified  that  the  accident  occurred  as 
stated  by  the  plaintiff;  and  aboot  an  equal 
nomber,  that  It  occurred  as  claimed  by  the 


defendant  On  this  testimony,  the  court  in- 
structed the  jury  as  follows: 

"(1)  The  court  Instructs  the  jury  that  it 
was  the  duty  of  the  defendant,  the  Lonisville 
Railway  Company,  to  use  the  utmost  care 
and  skill  that  prudent  men.  engaged  in  the 
same  or  like  business,  are  accustomed  to 
use  under  the  same  or  similar  drcnmstances 
to  enable  the  plaintiff,  Ed  Meglemery,  to 
alight  from  the  car  in  safety,  and  to  move 
far  enough  from  said  car,  if  such  moving 
away  was  necessary  after  so  alighting,  to 
prevent  his  being  stmck  or  injured  by  the 
trailer  with  said  car;  and  if  you  believe  from 
the  evidence  that  the  defendant  failed  to  use 
such  care,  and  tiiat  by  reason  of  such  failure 
the  plaintiff  was  prevented  from  getting  out 
of  the  way  of  defendant's  car  after  he  alight- 
ed therefrom,  and  was  Injured  thereto,  then 
the  law  la  for  the  plaintiff,  and  yon  will  so 
find. 

"(2)  It  was  the  duty  of  the  plaintiff,  Ed 
Meglemery,  to  exercise  ordinary  care  for  his 
own  safety  in  alighting  from  said  car  and 
moving  away  from  the  same,  if  such  mov- 
ing away  was  necessary;  and  if  you  believe 
from  the  evidence  that  the  said  Meglemery 
negligently  failed  to  exercise  such  care,  or 
negligently  remained  so  close  to  said  car  aa 
that  he  was  stmck  by  the  trailer  and  Injur- 
ed, and,  but  for  such  negligent  failure  on  the 
part  of  the  plaintiff  to  move  away  from  said 
car  when  he  alighted  therefrom,  said  Injury 
would  not  have  been  received  by  bim,  then 
the  law  Is  for  the  defendant,  and  you  will  so 
find." 

Appellant  complains  that  the  first  instruc- 
tion was  not  modified  so  as  to  show  that  the 
plaintiff  could  not  recover  If  he  failed  to  exer- 
cise ordinary  care;  and  It  Is  insisted  tlimt 
this  error  Is  carried  Into  the  second  instruc- 
tion, and  that  by  it  the  Jury  was  charged  not 
to  find  against  appellee  on  account  of  his 
contributory  negligence  unless  such  negli- 
gence was  tlie  sole  cause  of  his  Injury.  Ap- 
pellant aim  complains  that  the  real  Issue  in 
tbe  case  was  not  presented  to  the  jury  by 
the  Instructions;  Insisting  that  the  follow- 
ing Instruction,  wlilch  It  asked,  should  bare 
been  given: 

"(4)  The  court  Instructs  the  Jury  that  after 
the  plaintiff  alighted  In  the  street  from  the 
defendant's  car,  so  ss  to  be  free  from  injury 
by  its  forward  movement,  the  defendant  ceas- 
ed to  owe  the  plaintiff  any  further  duty,  ex- 
cept to  use  ordinary  care  to  avoid  injuring 
him;  and  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  injared  by  a 
backward  movement  or  movement  towards 
the  car,  on  bis  part  caused  by  an  approa<A- 
Ing  vehicle  in  the  street  or  from  any  other 
cause  over  which  the  defendant  had  no  con- 
trol, and  that  by  ordinary  care  on  the  part 
of  the  defendant's  employes  in  charge  of  said 
car  the  Injury  to  the  plaintiff  could  not  have 
been  avoided  ntUff  they  discovered,  or  could 
by  ordinary  care  on  their  part  have  discover- 
ed, plaintiff's  peril,  and  by  the  exercise  ot 
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ordinary  care  coold  then  Itave  avoided  Injur- 
ing blm  by  stopping  the  car,  tbe  law  is  for 
the  defendant,  and  the  Jory  so  find." 

We  are  onable  to  see  that  there  was  any 
error  in  Instmctiona  1  and  2  given  by  the 
court.  They  are  to  be  read  tt^ether,  and, 
when  so  read,  state  plainly  that  the  plaintiff 
cannot  recover  if  be  failed  to  exercise  ordi- 
nary care,  and  but  for  this  would  not  have 
been  injured.  In  order  to  find  for  the  de- 
fendant under  Instruction  2,  It  was  not  neces- 
sary for  the  Jury  to  believe  from  the  evi- 
dence that  tbe  plaintiff's  negligence  was  the 
sole  cause  of  his  Injury.  If  it  was  doe  In 
part  to  the  plaintiff's  negligence  and  in  part 
to  the  defendant's  negligence,  then  he  could 
not  recover,  if,  but  for  hia  own  negligence, 
the  injury  would  not  have  happened.  In- 
Btruction  4,  which  was  refused  by  the  court, 
states  the  law  correctly,  and,  with  this  in- 
struction before  them,  the  mind  of  tbe  Jury 
would  have  been  hroog^t  more  directly  to  the 
issue  they  were  to  try.  It  defines  tbe  duty 
owing  by  the  defendant  to  tbe  plaintiff,  and 
shows  when  and  under  what  circumstances 
the  duty  wonid  cease.  It  presented  to  tbe 
Jury  the  theory  of  tbe  case  on  which  alone 
all  tbe  tratimony  introduced  by  the  d^endant 
was  given,  and,  on  the  whole  ease,  we  con- 
clude ttiat  the  refusal  to  give  tbe  instruction 
was  prejudicial  to  tbe  substantial  rights  of 
tbe  defendant 

For  this  error  alone,  tbe  Judgment  appealed 
from  la  reversed,  and  tbe  causa  remanded 
for  a  new  trial. 

PAYNTEB,  J.,  dissents. 


orrr  of  Richmond  t.  martin. 

(Court  of  Appeals  of  Kentucky.  Jan.  26, 1904.) 

PBRSONAL  INJURY— DBFECTnrH!  8IDEWAUC— 
DAHAQSS— NEW  TRIAL— INSTRUCTIONS. 

1.  In  an  action  for  personal  injuries  it  ap- 
peared from  the  record  on  appeal  tliat  plain' 
tiff's  bones  were  not  fractured,  that  her  body 
was  greatly  injared,  and  that  sue  was  confined 
from  three  to  five  weeks  to  her  bed,  but  was 
now  able  to  walk  without  crutches.  She  con- 
tended that  the  injured  leg  was  shorter  than 
the  other,  and  that  her  general  health  was  per- 
maDCDtly  impaired,  but  how  far  this  claim 
woold  be  sustained  by  an  examination  did  not 
appear.  The  record  failed  to  show  any  evi- 
dence of  passion  or  prejudice  on  the  part  of 
tbe  jury.  Held,  that  a  verdict  for  $1,500  would 
oot  oe  set  aside  as  excessive. 

2.  In  an  affidavit  on  which  a  new  trial  was 
fonKht  fn  an  action  tor  personal  injuries  caused 
by  falling  Into  a  hole  In  a  sidewalk,  the  affiant, 
wbo  had  testified  for  plaintiff,  stated  that  he  bad 
l)een  mistaken  as  to  the  place  where  she  received 
her  injuries,  for  which  reason  he  would  testify, 
if  the  case  were  again  tried,  that  the  defect 
ia  fact  was  not  so  great  as  the  one  as  to  which 
he  had  formerly  testified.  Held,  that  the  affi- 
davit was  properly  disregarded,  as  at  most  bis 
testimony  would  only  be  cumulative,  and  the 
evidence  fixed  beyond  doubt  tbe  point  of  the 
injury  and  the  dangerous  character  of  the  hole, 
sad  several  witnesses  testified  as  to  the  cir> 
enmstanoes  of  the  accident 

3.  Instmetioas  embraced  In  those  givra  by 
die  court  in  language  wholly  free  from  error 
or  amUgnity  were  properly  refused. 


Appeal  from  Circuit  Oonrt,  Madison  Comi- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Nannie  Martin  against  the  aty 
of  Richmond.  From  s  Judgment  for  plain- 
tiff, defendant  anneals.  Afllrmed. 

J.  T.  Jackson  and  J.  Tevls  Cobb,  tot  ap- 
pellant  Smith  &  Bush,  for  appellee. 

SETTLE,  J.  The  appeUant  seeks  the  re- 
rersal  of  a  Judgment  of  fl,500  In  damages 
recovered  against  it  by  tbe  appellee  in  the 
Madison  circuit  court  for  Injuries  to  her  per- 
son, caused,  as  averred  In  her  petition,  by 
the  negligence  of  the  appellant  In  knowingly 
permittii^  a  hole  to  be  and  remain  In  its 
sidewalk  on  CoUlns  street,  within  Its  corpo- 
rate limits,  into  which  she,  without  knowing 
of  its  existence,  fell  In  going  to  the  bouse 
of  a  neighbor.  The  answer  denied  tbe 
Ugence  cbsrged,  or  that  the  appellee  was  in- 
jured, and  alleged  contrlbntoty  negligence 
on  her  part.  By  consent  all  affirmative  mat- 
ter in  tbe  answer  was  controverted  of  rec- 
ord. A  trial  by  Jury  resulted  In  a  verdict 
and  judgment  as  Indicated,  followed  by  the 
filing  of  grounds  and  a  motion  by  appellant 
for  a  new  trial,  which  vras  refused  by  the 
lower  court  The  evidence  showed  that  the 
pavement  on  Collins  street  at  a  point  near 
appellee's  residence  Id  tbe  appellant  dty  was 
In  a  defective  and  dangerous  condition.  In 
that  It  contained  a  hole  several  inches  In 
depth.  In  passing  along  the  sidewalk  In 
question  after  nightfall,  wltb  no  light  save 
what  was  furnished  by  a  moon  entering  up- 
on the  fifth  day  of  Its  quarter,  the  appellee 
fell  into  this  hole,  thereby  receiving  the  In- 
juries complained  of.  There  was  no  evi- 
dence tending  to  show  that  she  knew  of  the 
existence  of  the  hole,  or  that  she  had  passed 
over  tbe  pavement  at  that  point  from  tbe 
time  tbe  hole  made  its  appearance  down  to 
the  time  of  her  falling  into  the  same.  Up* 
on  tbe  other  band,  the  evidence  strongly  con- 
duced to  prove  that  the  officers  of  appellant 
charged  with  the  duty  of  keeping  the  streets 
and  pavements  of  the  dty  In  repair  knew, 
or  by  the  exercise  of  ordinary  diligence  conid 
have  known,  of  the  presence  in  tbe  pave- 
ment of  tbe  hole,  and  of  its  dangerous  cbar^ 
acter,  for  It  bad  existed  for  a  week  or  more 
before  appellee  received  her  injuries. 

In  view  of  the  evidence,  the  weight  of 
which  preponderated  in  appellee's  favor,  we 
are  of  opinion  tbat  tbe  jury  were  authorized 
to  find  for  tbe  appellee;  but  we  are  further 
of  opinion  that  in  fixing  the  amount  of  ap- 
pellee's damages  at  fl.SOO  they  went  to  the 
utmost  limit.  While  It  appears  from  the  ev- 
idence that  none  of  appellee's  bones  were 
fractured  by  the  fall  Into  the  hole,  it  does 
appear  that  one  of  her  1^  and  ber  side  and 
body  were  greatly  wrenched  or  sprained  and 
otherwise  Injured  thereby;  tbat  she  suffered 
greatly  physically  and  mentally,  and  was 
omfined  firom  three  to  flve  weeks  to  ber 
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bed,  from  which  she  flnall;  arose  to  go  about 
with  the  aid  of  crutches,  and,  though  now 
able  to  walk  without  their  use,  she  contends 
that  the  Injured  leg  Is  shorter  than  the  oth- 
er, and  that  her  general  health  and  strength 
hare  been  permanently  Impaired  by  the  lu* 
Juries  complained  of.  How  far  this  claim 
-would  he  sustained  by  the  examination  of  a 
skilled  surgeon,  we  are  unable  to  say,  as 
such  an  examination  has  never  been  made. 
She  was  visited  from  three  to  Ave  times, 
Immediately  after  her  Injuries  were  sustain- 
ed, by  a  reputable  surgeon,  but  be  failed 
to  make  a  critical  or  satisfactory  examina- 
tion of  ha  person,  though  he  testified  that 
he  did,  without  removing  her  clothing,  satlft- 
fy  himself  that  none  of  her  bones  were  frac- 
tured. While  loath  to  approve  the  amount 
of  the  verdict  returned  by  the  ]ury  In  ap* 
pellee's  behalf,  we  are  eQually  loath  to  dls* 
turb  It  on  the  ground  that  It  la  excessive. 
Moreover,  the  record  fails  to  show  any  evi- 
dence of  passion  or  prejudice  upon  the  part 
of  the  Jury.  For  these  reasons  we  are  of 
opinion  that  grounds  1,  2,  and  3  in  support 
of  a  new  trial,  which  relate  to  objections 
to  the  verdict  were  all  and  severally  Insuffi- 
cient to  authorize  the  lower  court  to  set  aside 
the  verdict. 

With  reference  to  alleged  errors  upon  the 
part  of  the  trial  court  In  the  matter  of  ad- 
mitting and  rejecting  evidence  set  forth  in 
grounds  4  and  G  filed  In  support  of  the  mo- 
tion for  a  new  trial,  we  find  It  proper  to  say 
that  no  such  errors  are  shown  by  the  record, 
nor  have  any  such  been  suggested  In  the 
brief  of  appellant's  counsel. 

It  Is  contended  that  the  lower  court  erred 
in  not  granting  a  new  trial  upon  the  alleged 
new  evidence  disclosed  by  the  affidavit  of 
S.  P.  Deatherage.  Deatherage  was  Intro- 
duced by  appellee,  and  proved  a  fairly  good 
witness  In  her  behalf;  bat  after  giving  his 
testimony  he  discovered,  as  stated  in  his  af- 
fidavit, that  he  had  been  mistaken  as  to  the 
place  where  appellee  received  her  Injuries, 
for  which  reason  he  would  testify,  if  the 
case  were  again  tried,  that  the  defect  in  the 
pavement  where  appellee  was  Injured  was 
not  so  great  as  the  one  about  which  he  bad 
formerly  testified.  We  do  not  think  it  was 
error  for  the  lower  court  to  disregard  the  affi- 
davit of  Deatherage.  At  most,  his  testi- 
mony would  only  be  cnmulatlve.  The  evi- 
dence fixed  beyond  doubt  the  point  where  ap- 
pellee was  Injured.  The  dangerous  character 
of  the  hole  which  caused  her  Injuries  was 
equally  well  established,  and  s^eral  witness- 
es testified  without  contradiction  to  the  man- 
ner in  which  her  leg  was  injured  In  the  hole, 
and  also  as  to  the  manner  In  which  she  was 
extricated.  We  are  therefore  nnable  to  see 
that  the  testimony  of  Deatherage  would 
throw  any  new  light  on  the  occurrence. 

The  only  remaining  complaint  of  appel- 
lant's counsel  is  as  to  the  Instructions  given 
and  refused  by  the  lower  court  As  to  those 
refused  It  may  be  said  that  several  of  them. 


with  the  addition  of  a  few  words  of  modifica- 
tion, would  contain  the  law.  Bat  there  could 
have  been  no  error  in  refusing  them,  tor 
those  given  by  the  court  embraced  all  the 
law,  expressed  In  language  wholly  free  from 
error  or  ambiguity.  The  law  applicable  to 
the  state  of  case  here  presented  baa  been 
repeatedly  declared  by  this  court  In  the  fol- 
lowing recent  cases:  City  of  Midway  t. 
Lloyd,  74  S.  W.  195;  City  of  Covington  v. 
Asmon,  68  S.  W.  616;  City  of  WIcklilfe  t. 
Morlng,  6S  S.  W.  641;  City  of  Covington  t. 
Johnson,  69  S.  W.  703;  City  of  Louisville 
V.  Johnson,  69  S.  W.  803.  Tested  by  the  rule 
announced  In  the  foregoing  aathorltlea,  the 
appellant  was  properly  held  liable  vaSsx  the 
facts  disclosed  by  the  record. 
Wherefore  the  Judgment  la  affirmed. 


ST.  LOUIS,  I.  M.  A  S.  BY.  00.  T.  NBAL.* 

(Sopreme  Gonrt  of  Arkansas.   Mardi  14,  1903.) 

RAILROAD  BRAKEMAN— NBOUGBNT  KILLING— 
RULBS  OP  INTERSTATB  COMUBRCB  COUIfllS- 
8I0N— UNIFORM  DRAW  BABS-NBQUOBNCB— 
EVIDENCB  —  SUFFtCIBNCT  —  DIltnOTION  OF 

VBRDICT. 

1.  A  verdict  for  defendant  should  not  be  di- 
rected unless  it  can  be  said  as  a  mattw  of  law 
that  no  recovery  can  be  had  on  any  raasoiiable 
view  of  the  facts. 

2.  PursTiant  to  Act  Cong.  March  2,  1893,  c 
196,  27  Stat  5S1  [U.  S.  Comp.  8t  1901,p.3175], 
the  Interstate  Commerce  Commission  promul- 
gated a  rule  that  the  maximum  variation  from 
the  standard  height  of  drawbars  to  be  allowed 
between  the  drawbars  of  empty  and  loaded  can 
engaged  tn  interstate  commerce  sboold  be  three 
Inuiea.  In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  who  was  crushed  between 
two  cars,  the  conductor  of  the  train  testified 
that  as  the  cars  which  deceased  was  endeavor- 
ing to  couple  came  together  he  noticed  that  the 
drawbead  of  the  car  having  an  ordinary  draw- 

:  bar  was  from  two  to  three  inches  higher  than 
I  the  drawbar  of  the  other  car,  which  had  the 
'  automatic  coupling,  and  that  the  face  of  a  com- 
mon drawbar  Is  only  five  or  rix  inches  wide, 
'  while  an  automatic  drawbar  Is  eight  Inches 
wide.  Beld,  that  It  was  a  qnestlim  for  the  jury 
;  whether  the  railroad  lud  failed  to  comply  with 
I  the  rule. 

,     8.  Failure  of  the  plalntlft  to  show  tiiat  tiw 
center  of  the  draft  line  of  the  drawheads  of 
'  the  two  cars  was  not  even  was  immaterial,  the 
rule  not  requiring  that  the  draft  lines  should 
.  be  even,  but  that  the  centers  of  the  drawbars 
:  should  be  of  a  cwtaiu  standard  height 
'     4.  It  was  not  necessary  for  plaintiff  to  show 
knowledge  on  the  part  of  defendant  that  it  had 
not  complied  with  the  rule, 

S.  Pailore  of  the  railroad  to  comply  with  the 
rule  does  not  authorise  a  recoveiy  for  the  death 
of  a  servant  unless  sudi  failure  was  tiie  proxf- 
1  mate  cause  of  the  death. 

!     6.  The  fact  that  the  negliicence  of  a  third  |>er- 
i  son  contiibntes  to  that  of  the  master  In  causing 
I  Injury  to  a  servant  is  no  defense  to  an  action 
against  the  master. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Action  by  Jonathan  Neal  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 


'Rehearlns  denied  Juour  1.  U04. 

il.  Bm  Haster  and  Sarvant,  vol.  U,  Ceot.  Olc  | 
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Company.  From  a  Judgment  for  defeudantt 
plaintiff  appeals.  BeTersed. 

George  W.  Taylor  was  employed  by  the  St 
Louis,  Iron  Moantain  &  Soathem  Railway 
Company  as  a  brakeman  on  one  of  Its 
freight  trains.  On  the  18th  of  January,  1899, 
the  train  npon  which  be  worked  left  Van 
Buren.  Aik.,  for  Coffeyville,  Kan.  The  train 
reached  Sallaaw,  Ind.  T.,  about  4  o'clock  in' 
the  afternoon,  and  bad  two  cars  to  be  left 
at  that  point.  For  the  purpose  of  putting 
these  cars  on  the  side  track,  the  train  was 
uncoupled,  and  the  engine  with  14  or  15  cars 
attached  was  run  about  half  a  mile  tartber 
west,  leaving  the  caboose  and  alx  cars  stand- 
ing on  the  main  line.  After  tbe  2  cars  that 
n-ere  to  be  left  at  Sallsaw  wcto  put  on 'the 
aide  track,  tbe  12  ot  IS  cars  wUch  were  at- 
tnched  to  the  engine  were  pulled  out  on  the 
uialn  trad^  and  tben  pushed  or  kicked  back 
towards  the  caboose  and  cars  that  had  been 
'  left  on  the  main  track.  Tbe  conductor  of 
tbe  tnin  mounted  tbe  front  or  last  car  that 
was  being  pushed  back.  In  order,  by  the  use 
of  the  brakes,  to  govern  the  speed  of  tbe 
train.  This  car  upon  which  the  conductor 
stood  vniB  equipped  with  tbe  old-f&shloned 
link  and  pin  drawbar.  It  had  a  capacity  of 
40,000  pounds,  and  was  loaded  with  shingles 
which  weighed  some  23,000  or  24,000  pounds. 
The  car  farthest  to  the  west  of  those  cars 
attacfaetl  to  the  caboose,  and  to  which  Ibe  car 
on  which  tbe  conductor  rode  was  to  be 
eouided.  bad  a  capacity  of  60,000  pounds,  and 
was  loaded  with  lumber,  the  weight  of  which 
was  about  equal  to  the  capacity  of  the  car. 
This  car  was  equipped  with  an  automatic 
coupler,  but  the  drawtaead  was  fixed  so  that 
the  link  and  pin  coupler  could  be  used  when 
It  waa  necessary  to  couple  to  a  car  having 
that  coupling.  Before  these  cars  came  to- 
gether, Taylor  went  between  them,  and  In- 
serted tiie  link  In  tbe  drawbead  of  the  car 
having  the  automatic  coupler.  When  the  cars 
were  nearly  together,  he  oideavored  to  get 
from  between  the  can,  and  waa  caught  be- 
tween the  grab-irons  and  the  car  and  was 
killed.  Jonathan  Neal  waa  appointed  admln- 
IstntOT  of  tbe  estate,  and  brought  this  action 
against  the  railway  compai^r  to  recover  dam- 
ages alleging  that  the  company  was  guilty 
of  negligence  In  that  the  drawheada  on  the 
can  were  not  of  tbe  standard  and  uniform 
height  required  by  an  act  of  Congress,  and 
that  the  injury  was  caused  by  this  breach  of 
duty  on  tbe  part  of  tbe  company.  The  de- 
fendant answered,  and  denied  the  charge  of 
negligence,  and  denied  that  It  bad  In  any  re- 
tpect  failed  to  comply  with  the  act  of  Con- 
gress mentlcnied.  After  bearing  the  evidence 
on  tbiB  part  of  ttie  plaintiff,  the  circuit  court 
held  that  pUtinUff  had  felled  to  make  out  a 
case,  and  directed  a  verdict  and  Judgment  for 
the  defendant.    Plaintiff  annealed. 

Ohew  A  FItzhugh  and  W.  H.  Neal,  for  ap- 
pellant Dodge  &  Johnson  and  Oscar  L. 
UUea,  for  appellee. 


BIDDICK,  J.  (after  stating  tbe  facts).  This 
Is  an  action  against  a  railway  company  to 
recover  damages  caused  by  tbe  death  of 
George  Taylor,  one  of  Its  employes.  The 
plaintiff  Is  the  administrator  of  the  estate  of 
Taylor,  and  he  alleges  that  Taylor's  death 
was  occasioned  by  the  failure  of  the  com- 
pany, while  engaged  in  interstate  commerce, 
to  provide  its  cars  with  drawbars  of  uniform 
and  standard  heights,  as  required  by  an  act 
of  Congress.  The  circuit  court,  after  bear- 
ing the  evidence  on  the  trial,  held  that  plain- 
tiff had  failed  to  make  oat  a  case,  and  direct- 
ed a  verdict  for  tbe  defendant.  The  question 
befora  us  Is  whether  the  evidence  was  suffi- 
cient to  require  that  the  case  be  submitted 
to  the  Jury  for  its  decision. 

The  practice  of  directing  a  verdict  for  the 
defendant  when  It  la  clear  that  the  evidence 
Is  not  sufficient  to  make  out  a  case  for  plain- 
tiff la  a  wise  one,  for  it  saves  time  and  costs, 
and  exitedltes  the  business  of  the  court; 
but  a  case  should  not  be  withdrawn  from  the 
Jury  In  that  way  unless  It  can  be  said  as  a 
matter  of  law  that  no  recovery  can  be  had 
upon  any  reasonable  view  of  the  facts  which 
tbe  evidence  tends  to  establish.  Catlett  v. 
St  L.,  I.  M.  &  So.  By.  Co.,  57  Ark.  461,  21 
S.  W.  1062,  38  Am.  St.  Rep.  254;  Texas  By. 
Co.  V.  Coz,  145  U.  S.  S93,  12  Sup.  Ct-906,  36 
L.  Ed.  829  ;  6  Bncy.  Plead.  &  Prac.  679,  680. 

In  order  to  determine  whether  It  was  prop- 
er to  direct  a  vCTdlct  In  this  case,  we  must 
notice  the  facts  which  the  evidence  tends  to 
establish,  and  also  the  law  bearing  on  the 
same.  The  act  of  Congress  upon  which  plain- 
tiff bases  bis  right  of  action  was  passed  for 
the  protection  of  employes  of  railroad  com- 
panies engaged  In  interstate  commerce,  and 
for  other  purposes.  It  authorized  the  Inter- 
state Commerce  Oommlsslon  to  promulgate 
an  order  that  "the  standard  height  of  draw- 
bars for  freight  cars  measured  perpendicular 
from  the  level  of  the  tops  of  tbe  rails  to  the 
center  of  the  drawbars  for  standard-gauge 
railroads  In  tbe  United  States,  shall  be  34^ 
inches,  and  the  maximum  variation  from 
such  standard  height  to  be  allowed  between 
tbe  drawbars  of  empty  and  loaded  care 
shall  be  three  Inches."  Act  Cong.  March  2, 
1898,  C.  196,  27  Stat  531  [U.  S.  Comp.  St 
1901,  p.  8176].  Now,  the  conductor  ot  tbe 
train  upon  which  Taylor  was  employed  tes- 
tified that  as  the  two  cars  which  Taylor  was 
endeavoring  to  couple  came  together,  tbe  wit- 
ness, who  waa  standing  on  one  of  the  cars, 
noticed  that  the  drawbead  of  the  car  having 
tbe  common  drawbar  was  from  two  to  three 
Inches  blgha  than  the  drawbar  of  tbe  other 
car  having  the  automatic  coupling.  He  fur- 
ther stated  that  the  face  of  a  common  draw- 
bar Is  only  five  or  six  inches  In  width,  while 
that  of  tbe  automatic  drawbar  is  eight  Inches 
In  width;  and  It  follows  that  If  the  centers 
of  these  drawbars  had  been  even,  the  top 
of  tbe  common  drawbar  would  have  been 
an  inch  or  inch  and  a  half  lower  than  the 
taj^  of  the  automatic.    Aa  ttili  testimony 
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tended  to  show  that,  Instead  of  being  lower, 
the  top  of  the  common  drawbar  was  from 
two  or  three  Inches  higher,  than  the  top  of 
the  antomatic.  It  also  follows  that  the  evi- 
dence tends  to  show  that  at  the  time  of  this 
accident  there  was  a  difference  between  the 
centers  of  the  drawbars  of  the  two  cars 
which  Ta;Ior  was  trying  to  couple  of  from 
three  to  four  tocbes.  The  automatic  drawbar 
was  the  lower  of  the  two,  and  the  witness 
stated  that  Taylor  put  the  link  In  the  auto- 
matic drawbar,  and  endeavored  to  raise  It 
high  enough  to  enter  the  drawhead  of  the 
other  car  which  was  a[^roachlng;  that  It 
seemed  that  he  could  not  get  It  high  enough, 
and  that  for  this  reason  he  dropped  It,  and 
imdertook  to  get  from  between  the  cars. 
The  common  drawbar  struck  on  top  of  the 
link  In  the  automatic  4rawbar,  slid  along 
It,  and,  striking  the  knuckle  on  the  auto- 
matic drawhead,  broke  it  off,  and  then  pass- 
ed along  the  top  of  the  automatic  drawbar  bo 
that  the  two  car  a  came  together,  catching 
Taylor  between  the  grab-Irons,  and  causing 
his  death.  It  seems  to  us  that  under  this 
state  of  the  evidence  it  was  a  question  for 
the  Jury  to  say  whether  there  was  a  failure 
on  the  part  of  the  company  to  comply  with 
the  act  of  Congress  requiring  companies  en- 
gaged In  interstate  commerce  to  use  cars 
with  drawbars  of  standard  and  uniform 
heights,  and  whether  this  failure  to  comply 
with  the  statute  was  the  cause  of  Taylor's 
death.  The  evidence  may  not  be  very  sat- 
isfactory, for  it  is  doubtful  whether  the  con- 
ductor, while  on  top  of  the  car,  could  tell 
accurately  the  slight  difference  between  the 
drawbars  as  they  came  suddenly  together; 
bat  the  weight  of  such  evidence  is  a  matter 
for  the  Jury  to  determine,  and  not  the  court. 

Coimsel  for  appellant  contend  that  there 
Is  no  evidence  to  show  that  the  centers  of 
the  draft  line  of  the  drawheads  of  these  two 
cars  were  not  even,  and  therefore  no  evidence 
to  show  that  the  variation  in  the  draft  line 
of  the  two  cars  was  more  than  that  permit- 
ted by  the  act  of  Congress.  But  the  act  of 
Congress  does  not  require  that  the  draft  line 
of  cars  used  in  Interstate  commerce  should 
be  even,  but  requires  that  the  centers  of 
the  drawbars  should  be  of  the  standard  and 
uniform  height  mentioned  In  the  act  The 
act  says  nothing  about  draft  line,  but  re- 
quires that  the  centers  of  the  drawbars  «hould 
be  of  uniform  height  with  the  exception  that 
a  variation  is  permitted  between  loaded  and 
unloaded  cars.  For  this  reason  the  failure 
to  show  what  the  variation  was  between  the 
centers  of  the  draft  line  of  the  drawbars  on 
these  two  cars  was  not  material. 

Again,  connsel  for  appellant  contend  that  If 
It  be  admitted  that  the  drawbars  were  defect- 
ire,  still  there  is  no  evidence  that  the  defend- 
ant had  notice  of  the  defect  sQd  that  on  that 
ground  plaintiff  failed  to  make  out  his  case. 
It  Is  true  that  &b  a  general  rule,  the  maat^ 
Is  only  bound  to  use  ordinary  care  to  iHxivlde 
•nttable  and  aafe  machinery  tta  the  serrant; 


and  is  liable  for  damages  caused  by  defective 
machinery  only  when  the  defect  is  the  re- 
sult of  negligence  on  his  part;  as  where  be 
n^lected  to  repair  the  defect  after  having 
notice  of  the  same,  or  when,  by  the  use  of 
ordinary  care,  he  would  have  known  that  the 
machinery  or  appliances  were  defective.  In 
such  cases  the  plaintiff  must  show  knowl- 
edge of  the  defect  on  the  part  of  the  mas- 
ter, or  that  his  lack  of  knowledge  was  due 
to  negligence,  for  the  mere  fact  of  an  In- 
Jury  caused  by  a  defect  does  not  of  Itself 
make  out  a  case  of  negligence.  But  it  la 
different  where  the  Injury  is  caused  by  a 
violation  of  a  statutory  duty  on  the  part  of 
the  master.  The  statute  upon  which  this 
case  is  based  does  not  say  that  the  com- 
j  pany  shall  use  ordinary  care  to  provide  its 
{  cars  with  drawbars  of  a  certain  height  but 
I  it  Imposes  as  a  positive  duty  upon  railway 
companies  that  they  shall  do  so.  Where  it  Is 
I  shown  that  the  company  has  violated  tbfs  . 
I  statutory  duty,  that  fact  of  itself  makes  out 
I  If  not  a  case  of  negligence  per  se,  a  prima 
facie  case  of  negligence  sufficient  to  go  to 
the  Jury,  If  It  be  also  shown  that  the  In- 
Jury  was  caused  by  this  failure  of  the  com- 
pany. 3  Elliott  on  Railroads,  S  1156;  Dresser. 
Employers'  Liability,  I  61.  It  must,  of  course, 
he  shown  that  the  failure  of  the  company  to 
comply  with  the  statutory  requirement  was 
the  proximate  cause  of  the  injury,  or  that  it 
contributed  to  the  Injury.  If,  in  this  case, 
the  proximate  cause  of  the  injury  was  the 
great  and  unusual  force  with  which  the  cars 
were  pushed  or  kicked  back  against  the  oth- 
er cars,  then,  if  that  was  caused  by  the  act 
of  a  fellow  servant  plaintiff  could  not  re- 
cover. But  this  carelessness  of  a  fellow 
servant  would  not  prevent  a  recovery  If  the 
failure  of  the  master  to  provide  the  kind  of 
drawbars  required  by  the  statute  also  con- 
tributed to  the  Injury.  The  contributory  neg- 
ligence of  the  plaintiff  or  the  party  injured 
is  usually  a  good  defense,  but  the  fact  that 
the  negligence  of  a  third  person  contributed 
with  that  of  the  master  to  cause  the  injury 
is  no  defense,  for  in  such  a  case  each  of  the 
wrongdoers  Is  responsible  for  the  entire  in- 
Jury.  The  plaintUf  can  have  but  one  recov- 
ery, but  in  such  a  case  be  has  the  option 
to  sue  either  or  both  of  the  parties  that 
caused  his  injury.  Chicago,  etc.,  Ry.  Oo.  v. 
Chambers,  16  C.  C.  A.  327,  68  Fed.  148. 

The  act  of  Congress  requiring  railroad  com- 
panies to  equip  their  cars  with  drawbars  of 
standard  and  uniform  heights  specifically 
provides  that  an  employ^  Injured  by  tbe  fail- 
ure of  a  company  to  comply  with  the  act 
shall  not  be  deemed  to  have  assumed  the  risk 
by  reason  of  his  knowledge  that  tbe  company 
had  not  complied  with  the  statute,  and  there 
Is  no  question  of  assumed  risk  presented. 

After  con^deration  of  tbe  law  and  the  evi- 
dence in  this  case,  we  are  of  tbe  opinion 
that  tbe  circuit  court  erred  In  directing  a 
verdict  for  defendant  The  Judgment  is 
therefore  reversed,  and  a  new  trial  ordoced. 
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McGORD  «t  aL  T.  NABOURS  et  oL 

(Supreme  Court  of  Texas.   Jan.  28,  1901) 

WRIT  OF  BREOIU-PENDENCY  Or  CMR'RFSOATE 
or  DISSENT. 
l.BeT.  St.  189G,  art  1040,  provides  that  In 
case  of  dissent  bj  a  jnd&e  of  the  Court  of  Civil 
Appeals  it  ahalU  on  motion  of  a  party,  or  on  its 
own  motion,  certity  the  point  of  dissent  to  the 
Supreme  Court.  Article  1012  provides  that  aft- 
er the  question  is  decided  the  Supreme  Court 
shall  notify  the  Court  of  Civil  Appeals  of  the 
decision,  and  it  shall  be  entered  as  the  judg- 
ment of  the  Court  of  Civil  Appeals.  Held,  that 
a  certificate  of  dissent  having  been  made  by  the 
Court  of  Civil  Appeals,  on  motion  of  a  party 
to  certify  it  aod  other  questiODs,  its  judgment 
is  not  fioal,  so  as  to  allow  of  writ  of  error  un- 
der article  911;  and  that  while  the  certificate 
of  dissent  is  pending  before  the  Supreme  Court 
it  will  not  graut  a  writ  of  error,  though  the  par- 
ties asli  it  to  disregard  the  certificate  in  case  it 
grants  the  writ. 

Application  for  Writ  of  E<rror  to  Court  of 
Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  W.  A.  Naboon  and  others 
against  A.  P.  McCord  and  others.  Judgment 
for  defendants  was  reversed  by  the  Court 
of  cavil  Appeals  (75  S.  Vf.  827),  and  defend- 
ants appl7  for  a  writ  of  error.  Denied. 

Fcffd.  dumbem  ft  Sliaip,  J.  K.  Freeman, 
Bf.  J.  Moore,  II.  M.  Crane,  and  N.  H.  Tracy, 
for  applicants. 

OAINBS,  C.  J.  This  Is  an  application  for 
a  writ  of  error,  and  we  are  of  opinion  tliat 
It  should  be  dismissed.  Tlie  applicants  were 
defendants  in  tlie  trial  court,  and  the  trial 
resulted  in  a  verdict  and  Judgment  in  their 
favor.  The  cause  baving  been  aiq;»ealed,  the 
Oonrt  of  Civil  Appeals  adjudged  that  the 
Judgment  should  be  revised,  and  the  cause 
remanded  for  a  new  trial.  In  this  result  ail 
the  Judges  concurred;  but  the  opinion  of  the 
majority  announced  a  proposition  of  law,  ap- 
plicable and  perhaps  necessary  to  a  propw 
decision  of  the  case  upon  a  new  trial,  to 
wtilch  one  of  the  Jndges  filed  a  written  dis- 
sent' The  Judgment  of  the  court  reversing 
the  Judgment  of  tbe  trial  coort  and  remand- 
ing the  cause  was  entered  on  the  3d  day  of 
June,  1908.  On  the  16th  day  of  the  same 
month  the  appellees  filed  a  motion  for  a  re- 
hearing, and  on  the  18th  tttey  also  filed  a  re- 
quest for  additional  findings  of  fact,  and  also 
a  ukotlon  that  the  Court  of  Civil  Appeals 
should  certify  the  anestion  of  dissent  and 
also  other  questions  to  tbe  Supreme  Court. 
On  the  day  last  named  tbe  court  overruled 
tlie  motlou  for  a  rehearing,  and  also  tbe  mo- 
tion for  additlonal  findings  of  fact,  but 
granted  tbe  motion  In  so  far  as  to  certify  the 
point  of  dissent  That  question  was  accord- 
ingly certified  to  this  court,  and  was  here 
set  down  for  a  hearing  on  tbe  18th  day  of 
January,  1904.  However,  on  December  12, 
1903,  the  appellees  filed  in  this  court  a  peti- 
tion for  a  writ  of  wror,  and  at  the  same  time 
filed  a  motion  asking  that  the  hearing  of  the 
rertifled  question  be  postponed  until  the  ap< 


plication  tm  the  writ  of  enor  should  be 
determined.  On  tlie  20tb  day  of  January, 
1901,  an  agreement  was  filed  In  this  court, 
signed  by  counsel  tor  all  parties,  consenting 
that  this  court  should  first  pass  upon  the  ap- 
plication for  a  writ  of  error,  and,  in  ease  it 
was  granted,  ttie  certificate  of  dissent  should 
he  disregarded;  but  tha^  In  case  it  should  be 
reused,  tbe  questlfm  of  dissent  should  be 
heard  and  detennlned. 

Tills  Is  a  proceeding  without  precedent  In 
this  court,  and  it  seems  to  us  a  very  anoma- 
lous one.  ArtldeB  IMiO,  1041.  and  IMS  of 
tbe  Revised  Statutes  of  1695  contain  the  only 
provisions  of  our  law  which  authorise  the 
Courts  of  Civil  Appeals  to  certify  questions 
of  dissent.  They  are  as  follows: 

"Art  1040.  When  any  one  of  said  Courts 
of  Civil  Appeals  shall  in  any  cause  or  pro- 
ceeding render  a  decision  in  which  any  one 
of  tbe  Judges  therein  sitting  shall  dissent  as 
to  any  conclusions  of  law  material  to  tbe 
decision  of  tbe  case  said  Judge  shall  enter 
the  grounds  of  his  dissent  of  record,  and  the 
said  Court  of  Civil  Appeals  shall,  upon  mo- 
tion of  tbe  party  to  tbe  cause,  or  on  its  own 
motion,  certify  tbe  point  or  points  of  Assent 
to  tbe  Supreme  Court 

"Art  1041.  When  a  certificate  of  dissent 
is  sent  up  by  any  Court  of  Civil  Appeals  It 
shall  be  the  duty  ttf  the  clerk  to  send  up  a 
cwtified  copy  of  the  conclusions  of  fact  and 
law  as  found  by  tbe  court,  and  tbe  ques- 
tions of  law  upon  which  there  Is  a  (Uvlslon, 
and  tbe  original  transcript.  If  so  ordered  by 
tbe  Supreme  Court,  and  thereupon.  If  tiie  Su- 
preme Court  so  direct  the  cleife  shall  set 
down  the  same  for  a^nment  and  notify  tbe 
attorneys  of  record. 

"Art.  1042.  After  the  question  is  decided 
the  Supreme  Court  shall  immediately  notify 
the  Court  of  Civil  Appeals  of  their  decision, 
and  the  same  shall  be  entered  as  the  Judg- 
ment of  said  Court  of  CivU  Appeals." 

It  Is  clear  that  tbe  purpose  of  allowing  a 
question  pending  before  the  Court  of  Civil 
Appeals  to  be  certified  for  the  decision  of 
this  court  is  to  guide  tliat  court  in  tbe  ulti- 
mate determination  of  tbe  case.  Therefore 
the  Court  of  Civil  Appeals  must  retain  Juris- 
diction of  tbe  case  until  th^  are  officially 
notified  of  the  answer  of  the  Supreme  Court 
to  the  question  certified,  and  until  It  has  act- 
ed in  accordance  with  that  answer.  That 
such  was  the  course  of  procedure  contem- 
plated by  our  statute  is  showa  by  the  lan- 
guage of  article  1042,  already  quoted.  The 
words  "and  the  same  shall  be  entered  as  tbe 
Judgment  of  said  Court  of  Civil  Appeals" 
must  necessarily  mean,  as  we  apprehend, 
that  that  court  shall  proceed  to  make  a  final 
Judgment  in  accordance  with  the  decision 
of  the  Supreme  Court— that  is  to  say,  if  tbe 
Supreme  Court  shall  concur  with  the  ma- 
jority of  the  Court  of  Civil  Appeals,  the  lat- 
ter court  shall  affirm  Its  previous  rulings; 
if  not  it  shall  reverse  that  ruling  and  enter 
Judgment  accordingly.    UntU  the  Supreme 
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Court  baa  decided  a  queatioii  of  dlaarait 
whlcb  has  been  certified  and  the  Court  of 
Civil  Appeala  baa  acted  iq>on  Ita  decision,  tbe 
decision  of  the  Court  of  GItU  Appeals  is  sus- 
pended, and  the  Judgment  It  has  prerlonsly 
rendered  baa  not  that  quality  of  finality 
which  ,  la  necessary  to  give  this  court  Jnila- 
diction  to  grant  a  writ  of  error. 

It  may  be  that,  where  a  certificate  of  d^ 
sent  has  been  sent  to  this  court  npon  motion 
of  one  of  the  parties  to  the  cause,  such  par- 
ty has  the  right  to  waive  the  certificate  and 
to  apply  for  a  writ  of  error.  It  would  seem, 
bowever,  that  in  such  a  contlugeucy  the 
proper  practice  would  be  to  apply  to  the 
Court  ia  Civil  Appeals  for  the  withdrawal 
of  the  certificate,,  when  that  court  might 
either  gnint  the  motion  or  let  the  certificate 
stand  as  a  certificate  upon  its  motion.  Here 
we  are  asked  to  disregard  the  certificate  only 
in  the  event  we  grant  the  writ  of  error.  Be- 
sides, in  tids  case  the  appellees  did  not  aim- 
ply  move  the  Court  of  Civil  Appeals  to  cer- 
tify the  question  upon  which  the  Judges -of 
that  court  disagreed,  but  requested  that  oth- 
er questions  be  certified.  The  Court  of  Civil 
Appeals  certified  the  question  of  dissent  only. 
It  may  be  that  they  would  have  cwtlfled  the 
question  without  motion  or  request  therefor. 

We  conclude  that  ao  far  the  Judgment  of 
the  Court  of  Civil  Appeala  la  not  final,  and 
ttiat  therefore  no  wilt  at  error  lies  tliereto. 
Bev.  St  1886,  art  841.  The  application  for 
the  wilt  of -error  is  therefore  dlsmissefl. 


aULF,  G.  &  S.  F.  BY.  CO.  v.  JOHNSON. 

(Supreme  Court  ot  Texas.    Jan.  28,  IQOi.) 

WITNBSa— IlIPEACIIINO  QUBSTIOM— FINAUTT 
OF  ANSWER. 

1.  Where  a  witness  is  asked,  for  the  purpose 
of  impeachins  him.  It  he  had  ever  beeQ  in  the 

Seoitentiary,  alB'  answer  must  be  accepted  as 
aalf  and  endeace  to  contradict  the  same  is  in- 
admissible. 

2.  The  Supreme  Court  has  do  authority  to  an- 
swer an  abstract  question  certified  by  the  Court 
of  Civil  Appeals. 

Certified  Questions  from  Court  of  Civil 
Appeals  of  First  Supreme  Judicial  District. 

Action  by  Oceana  Johnson  against  the  Gulf, 
Colorado  &  Santa  F6  Hallway  Company. 
Statement  and  questions  certified  from  the 
Court  of  Civil  Appeals.  Questions  answered 
in  part 

J.  W.  Terry  and  A.  H.  Cnlwell*  for  appel- 
lant  Geo.  B.  Griggs  and  Borke  ft  Tarver, 
for  appellee. 

BBOWN,  J.  This  la  a  certified  qoestkm 
from  the  Court  ot  Civil  Appeals  for  the  First 
Supreme  Judicial  District  The  statement 
and  question  are  as  follows: 

"Appellee,  who  Is  a  minor,  brought  this 
suit  againat  the  appellant  by  her  next  friend 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  Infiicted  upon  her  through 
appiellant'a  negligence.  The  petition  alleges, 


in  substance,  that  on  or  abotit  July  1,  1884, 
while  plaintiff,  who  was  then  an  Infant  about 
three  months  old,  was  lying  In  her  cradle 
tn  her  home  near  the  railroad  track  of  de- 
fendant in  the  city  of  Houston,  aald  cradle 
and  the  covering  thereon  was  set  on  fire  by 
sparks  emitted  from  a  passing  engine  oper- 
ated by  defendant  over  its  aald  railroad,  and 
said  fire  was  communicated  to  the  dothlns 
and  person  of  plaintiff,  and  sbe  was  tbereby 
painfully  and  severely  burned  and  Injured. 
It  is  further  alleged  that  aald  engine  was 
equipped  with  detective  appliances  to  prevent 
the  escape  of  sparky  and  was  operated  In  an 
Improper  and  tnr^eiss  mannor,  and  that  the 
injury  to  plaintiff  was  dne  to  the  negligence 
of  defendant  in  falling  to  properly  equip  said 
engine  and  in  operating  same  in  a  careless 
manner.  The  defendant  answered  by  a  gen- 
eral demurrer  and  general  draiial.  The  cause 
waa  tried  by  a  Jury  in  the  court  below,  and 
resulted  in  a  verdict  and  Judgment  tot  the 
plaintiff  in  the  sum  of  f3,600. 

"One  of  the  material  issues  raised  by  the 
evidence  was  whether  the  fire  by  which 
plaintiff  was  burned  originated  from  aparks 
emitted  by  defendant's  engine  or  from  a 
burning  cigar  which  plaintiff's  father,  W.  T. 
Johnson,  waa  smoking  In  tlie  room  in  whlcli 
I  plaintiff  waa  lying  when  her  clothing  became 
I  ignited.  Upon  this  issue  the  evidence  was 
sharply  conflictlDg;  W.  T.  Johnson  and  oth- 
er witnesses  for  plaintiff  testifying  that  he 
was  not  smoking  in  platntUTs  room  at  w 
near  the  time  the  fire  was  discovered.  Sev- 
eral witnesses  for  the  defendant  contradict- 
ed this  testimony. 

"George  Downs  was  one  of  defendanfs 
witnesses  who  testified  to  the  effect  that  Jnst 
before  the  fire  was  discovered  in  plaintiff's 
clothing  he  saw  W.  T.  Johnson  sitting  in 
the  window  near  plaintiff's  cradle,  smoking 
I  a  cigar.  On  cross-examination  this  witness 
i  was  asked  when  he  was  on  certain  days  in 
I  the  months  ot  January,  March, ,  and  April. 
;  1884,  and  in  reply  stated  he  was  in  or  near 
the  city  of  Houston  on  the  several  dates 
named.  He  was  then  asked  If  he  had  ever 
been  in  the  penitentiary,  and  replied  that  be 
had  not.  For  the  purjwse  of  impeaching  this 
witness  plaintiff  introduced,  over  the  objec- 
tion of  the  defendant,  the  testimony  of  J.  S. 
Rice,  wlio  stated  that  he  waa  the  auperln- 
tendent  of  the  State  Penitentiary  at  Hunts- 
vllte,  and  had  charge  of  the  records  of  that 
institution,  and  attached  to  hla  deposition  a 
certificate  purporting  to  contain  a  copy  ot 
said  prison  recwds  as  the  same  related  to  s 
convict  named  George  Downs.  This  certU- 
cate  shows  that  an  inmate  of  the  penitentiary- 
named  George  Downs  was  convicted  in  the 
district  court  of  Hardin  county  at  the  Uarch 
term,  1893,  of  theft  of  property  over  the  value 
of  $20,  and  was  sentenced  aald  court  on 
Sd  day  of  March,  1893,  to  two  years'  confine- 
ment in  ihe  penitentiary;  that  be  was  re- 
ceived in  the  penitentiary  on  the  12th  of 
April,  1888,  and  served  there  for  ods  year  and 
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fourteen  days*  bavliv  been  pardoned  In  April, 
1891  PlaintUE  then  proved  by  Jnlla  Downi^ 
mother  of  the  witness  Qeorge  Downs,  that 
said  witness  was  the  George  Downs  men- 
tioned In  the  certificate  attached  to  the  testi- 
mony of  the  witness  Rice.  To  the  Introdnc- 
tlDD  of  this  testimony  the  defendant,  as 
shown  by  the  bill  of  exceptions  appearing  In 
the  record,  made  the  following  objections: 
To  all  of  which  <ine8tlons  the  defendant  ob- 
jected, it  appearing  that  the  purpose  of  said 
testimony  was  simply  to  impeadi  said  wit- 
ness George  Downs,  who  had  testified  in  this 
case  on  behalf  of  the  defendanlv  and  wbo 
bad  said.  In  response  to  a  qnesUon  propound- 
ed to  bim  by  plaintiff  herein,  that  he  bad 
not  been  in  the  penitentiaiT.  The  defendant 
therefore  objected  to  the  testimony  on  be- 
half of  the  plaintiff  by  J.  B.  Rice,  for  the 
reason  that  such  was  not  the  proper  way  to 
prove  that  a  man  bad  been  convicted  of  a 
crime;  fbtA  the  same  was  secondary  evi- 
dence, and  was  not  the  best  evidence  of  such 
conviction,  and,  further,  that  the  law  requir- 
ed penitentiary  officials  to  keep  a  record  of 
the  men  confined  in  said  prailtentiary,  and 
therefore  tiiat  a  certlfled  copy  of  such  record 
should  be  produced,  and  not  a  statement  from 
a  witness  as  to  what  wxuih.  record  contained; 
that  same  was  secmdary  evidence,  and,  fur- 
ther, because  it  was  not  shown  that  the  wit- 
ness was  the  keeper  of  the  |)rison  records; 
and  for  the  furdier  reason  that  tbls  was  an 
attempt  to  Impeach  the  witness  George 
Downs  tQKm  an  Immaterial  Isaue,  and  that 
he  oonld  not  be  Impeached  In  the  trial  of  a 
civil  case  by  showii^  that  he  had  be^  con- 
fined in  prison.'  It  was  not  shown  by  any 
other  evidence  In  the  case  tliat  George  Downs 
had  ever  been  in  Ibe  penitentiary. 

"Upon  the  foregoing  statement  we  respect- 
fully eertSty  for  your  dedsion  the  following 
questione: 

"VUi  tba  trial  court  err  in  refusing  to  sus- 
tain defendant's  objection  to  the  testimony 
of  the  witness  Rice? 

"In  event  the  court  sbould  bold  that  the 
testimony  was  inadmissible  upon  the  ground 
that  It  was  not  tiie  best  evidence  of  the  fact 
nought  to  be  proven,  we  ask,  in  view  of  an- 
other trial,  that  the  question  of  whether  the 
fact  fb&t  the  witness  had  been  in  the  peni- 
tentiary was  admissible  for  the  purpose  of 
impeaching  his  character  be  also  answered." 

We  answer  ttrat  the  trial  court  erred  in  not 
sustaining  the  defendant's  objections  to  the 
evidence  of  the  witness  Rice.  The  plaintiff's 
coansel  had  no  right  to  ask  the  witness 
Downs  If  be  had  been  In  the  penitentiary, 
and,  after  receiving  a  negative  answer,  to 
ctmtradlct  the  witness  by  proving  that  he  had 
been  confined  in  the  penitentiary.  If  such 
question  be  asked,  the  answer  must  be  ac- 
cepted as  final.  People  v.  McEeller,  63  Oat. 
&~;  Lawrence  v.  Barker,  5  Wend.  305;  Hsrt 
V.  State,  15  Tex.  App.  233,  4Q  ato.  Rep.  188; 
HiU  V.  State,  18  Tex.  App.  673;  1  Green.  Bv. 
{  4tt. 
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**Whetber  the  fiact  that  the  witness  bad 
been  In  the  penitentiary  was  admissible  ftnr 
the  purpose  of  Impeaeblng  his  character" 
has  not  arisen  In  this  case.  It  Is  an  abstract 
question  which  may  never  arla^  and  we  have 
no  authtnlty  to  answer  It. 


KINNET  V.  STATa 

(Court  of  Grimioal  Appeal*  of  Texas.  Jan.  13, 
1901.) 

CRIMINAL  LAW— HABITUAL  CRIUINALS-PaS- 
VIOUS  OFKENSES-INDICTMBNT— OB- 
JBCTIONS— SENTBNCK. 

1.  Where  an  indictment  charged  defendant 
with  unlawfaiiy  exbibitiug  a  gamiog  table  for 
the  purpose  of  gaming,  and  tnen  alleged  that 
defendant  had  previously  been  convicted  in  the 
same  court  of  the  same  offense  charged  in  the 
indictment,  as  authorized  by  Pen.  Code  1805, 
art.  1014,  providing  for  an  increase  in  punish- 
ment vbere  defendant  had  previously  been  con- 
victed "of  the  same  offense,"  the  Indictment 
was  not  objectionable  as  allegiDg  an  offense  of 
which  accused  bad  been  previously  put  in  jeop- 
ardy, since  the  words  ''the  same  offense,  aa 
used  therein,  should  be  construed  as  meaning  an 
offense  of  the  eame  character  only. 

2,  Where  the  punistunent  assessed  in  a  pros- 
ecution for  exhibiting  a  gaming  table  for  tbe 
purpose  of  gaming  did  not  exceed  that  autlior- 
ized  bj  Pen.  Code  1893,  art.  382,  for  the  Hrst 
offense,  defendant  could  not  object  that  tbe  in- 
dictment alleged  previous  convictions,  which, 
under  Pen.  Code  1895,  art  1014,  would  have 
anUiorixed  the  court  to  have  Increased  the  pun- 
ishment. 

Appeal  from  Tarrant  County  Court;  B.  F. 
Ullam,  Judge. 

Kid  Kinney  was  convicted  of  exhibiting  a 
gaming  table,  and  he  appeals.  Affirmed. 

Howard  Martin,  Asst.  Atty.  Glen.,  for  the 
State. 

HENDBRSON,  J.  An;>ellant  was  convict- 
ed of  exhibiting  a  gaming  teble,  and  his 
punishment  assessed  at  a  fine  of  |100  and  40 
days'  confinement  In  the  county  Jail;  hence 
this  appeal. 

There  is  no  stetement  of  facts  In  the  rec- 
ord, and  only  one  bill  of  exceptions.  This 
questions  the  action  of  the  court  taking  into 
considwatibn  in  assessing  the  punishment 
the  former  convictions  of  appellant  In  other 
cases  for  similar  offenses.  The  Indictment 
charges  appellant  with  tbe  offense  of  un- 
lawfully exbibiting  a  gaming  teble  for  the 
purpose  of  gaming,  and  then  alleges  that 
appellant  had  previously  been  legally  con- 
victed in  the  same  court  in  causes  Nos.  24,- 
405,  24,269,  and  24,280,  being  three  In  num- 
ber, of  the  same  offenae  charged  in  the  In- 
dictment against  appellant  This  Indictment 
seems  to  have  been  brought  under  article 
1014,  Pen.  Gbde  1896,  Which  authorises  an 
increase  in  punishment  wbere  appellant  had 
previously  been  convicted  of  the  same  of- 
fense. This  stetute  appears  to  have  been 
upheld  in  Long  v.  Stete,  86  Tex.  6.  However, 
that  case  was  reveraed  because  proof  was 
admitted  of  other  ivevlous  convictions  when 
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there  -wm  no  allegation  of  snch  codtIcUods 
In  the  Indictment  And  ta  the  same  ef- 
fect see  1  BlBbop'a  Gr.  Law.  961;  Bishop, 
Stat  Orimes,  {  176.  The  authorities  all  ap- 
pear to  hold  that  the  matter  of  punishment 
pertains  to  the  remedy,  and  Is  no  part  of 
the  definition  of  the  offense.  However,  In 
order  to  enhance  the  punishment  on  account 
of  previous  convictions,  this  must  be  alleged 
and  proven.  We  do  not  understand  appel- 
lant in  his  hill  of  exceptlonB  to  set  up  the 
question  of  former  Jeopardy,  or  claim  the 
Indictment  should  have  been  quashed,  be- 
cause It  alleges  convictions  for  the  same  of- 
fense. If  it  be  conceded  that  appellant  In- 
tended to  raise  this  question  on  the  Indict- 
ment BtUl  we  do  not  believe  it  would  have 
been  well  taken.  Tbe  Indictment  alleges 
that  he  had  been  previously  convicted  in  said 
causes  of  the  same  offense,  and  this  follows 
the  language  of  tbe  statute.  According  to 
our  interpretation  of  "the  same  offense"  here 
means  an  offense  of  the  same  character,  and 
not  the  same  identical  transaction.  In  the 
absence  of  a  statement  of  facts  or  any  bill 
showing  that  the  other  offenses  were  the 
Identical  offenses  charged  in  this  Indictment 
ngalnst  appellant  and  involving  the  same 
transaction,  we  presume  they  were  different 
offenses  of  tbe  same  character.  But,  so  far 
QS  the  punishment  here  adjudged  against 
appellant  It  was  only  a  fine  of  (100  and  40 
days'  confinement  in  the  county  Jait,  which 
did  not  exceed  the  punishment  prescribed 
under  article  882,  Pen.  Code  1893,  for  the 
first  offense.  It  occurs  to  us  this  eliminates 
altogether  the  question  of  former  convictions. 
If  the  court  bad  assessed  a  punishment  of 
$300,  and  imprisonment  in  the  connty  Jait 
for  270  days,  as  for  the  third  offense,  then 
appellant  might  bave  had  some  plausible 
ground  for  his  contention.  But,  as  shown 
above,  even  in  that  case  his  contention  could 
not  be  sustained. 

There  being  no  oror  In  the  record,  tbe 
judgment  Is  affirmed. 


KINNKT  T.  STATU 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  18, 
1904.) 

CRIMINAL  LAW— STATITTBS  —  MISDEMBANOIV- 
HABITUAL  CRIMINALS  —  SUBSEQUENT  CON- 
VTCTIONS— INCREASED  PUNISHMENTS-JEOP- 
ARDY. 

1.  Pen.  Code  1895,  art  1014,  providing  for  an 
iucrease  of  punishment  In  subsequent  convic- 
tions for  the  fame  ofFenBr,  is  constitutional. 

2.  Pen.  Code  1895,  art.  1014,  providing  for 
increased  punishment  in  cnsea  of  subsequent 
conviction  for  the  game  offense  in  cases  of  mis- 
demeanor does  not  place  the  defendant  twice  In 
jeopardy  Sot  the  same  offense. 

Anieal  from  Tarrant  County  Court;  R.  F. 
Hllnm,  Judge. 

Kid  Kinney  was  convicted  of  exbibiting  a 
gamlDg  table,  and  he  appeals.  Affirmed. 

T 1.  Bm  Criminal  Lav,  voL  U,  Cut.  Dig.  |  S254. 


Howard  UutJn,  Aut  Atty.  Oen..  for  the 
Statew 

BROOKS,  J.  Appellant  was  convicted  of 
exhibiting  a  gaming  table,  and  his  punish- 
ment assessed  at  a  fine  of  $100  and  40  days' 
confinement  In  the  county  Jail.  The  Indict- 
ment charges  appellant  bad  been  l^lly  con- 
victed in  three  cases  charging  the  same  of- 
fense charged  against  blm  in  this  indictment. 
The  record  contains  no  statement  of  facts 
nor  bill  of  exceptions.  However,  appellant 
insists  in  bis  motion  for  new  trial  that  the 
Judgment  of  the  court  is  contrary  to  the  law. 
The  Judgment  shows  the  following:  "It  ap- 
pearing to  the  court  that  defendant  has  be- 
fore been  convicted  In  causes  No.  24,405,  24,- 
229,  24,250,  as  alleged  In  the  Indictment,  tbe 
court  now  here  assesses  his  punishment  at  a 
fine  of  $100  and  imptlsonment  in  the  county 
Jail  for  40  days;  said  punishment  being  in- 
creased by  reason  of  each  of  said  former  con- 
victions." Article  1014,  Pen.  Code  1895,  pro- 
vides: "If  it  t>e  shown  on  the  trial  of  a  mis- 
demeanor that  defendant  has  been  once  be- 
fore convicted  of  the  same  offense,  he  shall 
on  a  second  conviction  receive  double  tbe 
punishment  prescribed  for  such  offense  In  or- 
dinary cases,  and  upon  a  third  or  any  sub- 
sequent conviction  for  tbe  same  offense  tbe 
punishment  shall  be  Increased  so  as  not  to 
exceed  four  times  the  penalty  In  ordinary 
cases."  See,  also,  article  04,  Pen.  Code  1895. 
This  statute  is  constitutional.  The  insistence 
that  it  places  defendant  twice  In  Jeopardy 
for  tbe  same  offense  is  without  merit: 

The  Judgment  Is  affirmed. 


JONBB  T.  STATB. 
(Court  of  Criminal  AppeaKi  of  Texas.  Jan.  13,. 
1904.) 

CRIUINAL   LAW— DISMISSAL   OF  APPBAL-DE- 

FECTIVB  RECORD. 

1.  In  the  absence  of  a  certificate  that  appel- 
lant ia  confined  in  Jail  pending  the  appeal,  aud 
a  recognizance  in  the  record,  as  provided  by 
Code  Cr.  Proc.  art  887.  the  appeal  will  be  dis- 
missed. 

Appeal  from  Tarrant  County  Court;  B. 

F.  Milam,  Judge- 
Fred  Jones  was  convicted  of  exhibiting  a 

game,  and  he  appeals.  Appeal  dismissed. 

Howard.  Martin,  Aast  Atty.  Geo,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  exhibiting  a  game,  and  fined  $75  and 
given  30  days  In  Jail.  The  Assistant  Atior- 
ney  General  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  there  la  no 
certificate  that  appellant  is  confined  In  Jail 
pending  the  appeal,  nor  does  tbe  record  con- 
tain a  recognizance  as  provided  In  article 
8S7,  Code  Cr.  Proc.  An  examination  of  tb«^ 
record  shows  the  motion  Is  well  taken,  and  It 
is  therefore  sustained.  The  appeal  Is  ac> 
cordlngly  dismissed. 
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JONES  T.  STATB. 
(Court  of  Criminal  Appeal*  of  Tezaa.  Jan.  18, 
1804.) 

CRIMINAL.  LAW— DlSinaSAL  OF  APPSAX—DB- 

FBCTIVB  RBCORD. 

l.If  the  transcript  does  not' contain  a  certifl-' 
eat*  of  the  clerk  that  appellant  la  con&ned  in 
Jail,  and  thva  ia  no  recogniaance  In  the  recotd 
aa  raqnired  bj  law»  the  appeal  will  be  diimiMed. 

Appeal  fR»n  Tunmt  County  Court;  B.  F. 
Milam.  Jadce. 

Fred  Jonet  wu  conrieted  of  an  offenae,  and 
Iw  api>eala.  Appeal  dlamlaaed. 

Howard  Martin,  Asst.  Atty.  Oen..  for  the 
Stata. 

BBOOKS,  J.  The  Assistant  Attorney  Gen- 
erai  mores  to  dismiss  the  appeal  on  the 
groand  that  the  transcript  does  not  contain  a 
certificate  of  the  clerk  that  appellant  la  con- 
fined In  Jail,  nor  ia  there  a  recognizance  In  the 
record,  aa  required  by  law.  The  motion  la 
well  teken.  The  amml  la  aooordlnglj  dla- 
mlaaed. 


VUUIOS  T.  8TATB. 
(Coort  <tf  Orimlaal  Appeals  of  Texas.  Jan.  18, 
1804) 

CRIUINAL  PROOIDUBB-^BaOOaNIBANCB. 
1.  A  recogiUsance  wliieh  boond  an  appellant 
In  a  criminal  caae  to  appear  before  the  trial 
coort  "Irom  time  to  time  of  the  same"  la  not  a 
sabatantial  compliance  with  Code  Cr.  Ptoc  art. 
887,  nnder  wtdot  It  riionld  Und  Um  to  appear 
**from  term  to  term." 

Appeal  from  Grayson  Connty  Court;  G.  F. 
Webb.  Judge. 

Prom  a  conviction  for  crime,  Sam  Folton 
appeals.  DiunlSBed. 

Howard  Martin,  Asat  Atty.  Oen.,  for  the 

State 

DAVIDSON,  F.  J.  The  recognizance 
bound  appellant  to  appear  licfore  the  trial 
court  "from  day  to  day  and  from  time  to 
time  of  the  wne,  and  not  depart."  wbereaa 
It  should  have  bound  appellant  to  appear  be- 
fore that  court  "from  day  to  day  and  from 
term  to  term,  and  not  depart,"  etc.  "From 
time  to  time"  la  not  a  sobatantiat  compli- 
ance with  the  form  of  recognizance  provided 
in  article  887,  Code  Or.  Proc,  whtcb  requlrea 
the  appearance  "from  term  to  term." 

The  motion  to  dismiss  la  sustained.  The 
appeal  la  accradingly  dlamlaaed. 


NIX  T.  STATa 
(Coort  of  Olndnal  Appeals  of  Texaa.  Jan.  20^ 

1804.) 

nOHIOmS-eSLr-DBFENSS-CARRTINO  ARMS. 

l.An  instruction  that  If,  juat  pri<ff  to  the 
UlHnR.  deceased  stepped  back,  and  as  be  did 
■0  put  his  right  band  to  bis  pocket  and  said  to 
defendant,  "You  will  not  move  another  bale  of 
hay."  and  If  from  the  acts  of  deceased,  or  from 


his  words  coupled  with  Us  acta,  there  was  cre- 
ated in  the  mmd  of  defendant  a  reasonable  ap- 
prehension that  be  was  in  danger,  be  abonld  bo 
acquitted,  was  erroneoas  for  requiring  the  jnry 
to  find  that  sQch  words  were  spoken,  aa  defend- 
ant might  have  been  justified  in  acting  In  self- 
defenae  without  such  words  bdng  coiqiled  with 
the  act. 

2.  Where  there  was  aabatantial  evidence  In 
aopport  of  defendant's  theory  of  self-defeuse, 
an  mntmctlon  that  "the  law  of  self-defense  ap- 
plies to  a  defensive  and  not  to  an  offensive  act, 
and  Is  limited  to  necessity  or  apparent  neces- 
sity," and  that  if  defeudant,  at  the  time  he  fired 
the  shot,  did  not  have  reasonable  ground  tor  be- 
lieving, and  it  did  not  reasonably  appear  to  him. 
viewing  the  drcumstances  from  bis  standp(dnt, 
etc.,  was  erroneous  for  the  limitation  with  wlildi 
ft  was  prefaced,  aa  It  had  a  tendency  to  Impreaa 
the  jary  that  the  court  did  not  beueve  tlie  de- 
fensive theory. 

S.  Where  defendant  bad  testified  that  he  had 
carried  hia  pistol  for  the  purpose  of  defending 
himself,  he  was  entitled  to  an  instruction  that 
he  had  a  rl^ht  to  carry  it  witb  him  if  he  had  rea- 
son to  believe  that  he  might  have  trouble  or 
that  deceased  would  do  him  serious  bodily  barm 
or  take  his  life,  without  a  qualification  requir- 
ing the  Jury  to  find  that  he  carried  it  without 
hostile  Intent. 

Appeal  from  District  Court,  Hunt  Connty: 
H.  C.  Connor,  Judge. 

Barto  Nix  was  convieted  of  manalanghter, 
and  appeals.  Beversed. 

Bennett  &  Jones,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  F.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  given  the  iw^rimum 

penalty. 

To  the  following  portion  of  the  charge  an 
exception  was  reserved:  "If  you  b^eve 
from  the  evidence  that  Just  prior  to  the  kill- 
ing deceased  stepped  twck,  and,  as  he  did  so, 
put  his  rlgbt  band  to  hla  pocket  and  said  to 
the  defendant,  'You  will  not  move  another 
bale  of  hay,'  or  said,  'You  damned  aon  of  a 
bitch,  you  will  not  move  another  bale  of 
bay;'  and  if  you  believe  from  the  acts,  if 
any,  of  the  deceased,  or  from  hla  words,  if 
any.  coupled  with  hla  acts,  there  was  cre- 
ated in  the  mind  of  the  defendant  a  rea- 
sonable apprehension  that  he  (the  defendant) 
was  in  danger  of  death  or  serious  bodily  in- 
Jury  at  the  hands  of  the  deceased."  etc.— yon 
will  acquit  We  believe  this  charge,  under 
the  facts  of  the  case,  was  error,  because  It 
required  the  Jury  to  believe,  before  th^ 
could  acquit,  from  the  facts,  that  deceased 
used  the  expression  set  out  In  the  chaise, 
and  that  they  were  reqtiired  further  to  couple 
these  words  with  the  acts  of  the  defendant 
before  he  could  justify.  The  testimony'  was 
contradictory  upon  this  point  Tbe  atate'a 
only  eyewitness  was  a  boy  named  Hill. 
Bearing  upon  this  Immediate  portion  of  the 
difficulty,  or  the  facts  adduced,  this  witness 
stated  be  went  with  defendant  to  tbe  scene 
of  the  homicide — which  was  a  house  or  bam 
in  which  hay  belonging  to  both  deceased 
and  appellant  was  stored— deceased  being  a 
renter  of  appellant;  that  appellant  was  us- 
ing some  scales  for  the  purpose  of  weighing 
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bay  lie  waa  selling  front  this  house,  and  bad 
placed  the  scales  on  the  Inside  of  the  barn 
or  house;  that  deceased  picked,  them  up 
and  moTed  them  on  the  outside,  and  appel- 
lant said  to  him,  "Jnst  leave  them  alone." 
Deceased  went  on  and  set  them  out  as  If  be 
aid  not  hear.  This  witness  further  stated 
tbot  appellant  remarked  to  deceased,  "Do 
you  want  any  of  It?"  and  deceased  said,  "Do 
you  want  any?"  Appellant  said,  "You  get 
out  of  here."  Deceased  replied,  "I  don't 
bare  to;  this  is  my  bam."  Appellant  shot 
deceased  with  a  pistol.  When  appellant 
made  the  remark,  "Do  you  want  any  of  it?" 
be  pulled  his  pistol  and  held  it  out  in  front 
of  him.  This  witness  further  says  that  he 
was  not  looking  at  deceased  at  the  time  of 
the  shooting,  but  was  closely  observing  appel- 
lant, and  did  not  see  any  move  on  the  part 
of  deceased  to  draw  bis  pistol.  The  eTidence 
for  the  defense  along  thla  line  was  that  ap- 
pellant told  deceased  not  to  set  the  scales 
out  of  the  house;  that  be  had  seen  a  lawyer 
in  regard  to  their  troubles,  and  deceased 
said  that  the  lawyer  could  not  settle  bis 
part  of  It.  Appellant  made  a  remark  which 
was  not  heard  by  witness  Jim  XIx,  but  at 
this  Juncture  deceased  threw  bis  hand  to  his 
right  front  pocket,  and  said,  "You  damned 
son  of  a  bitcb,  I  am  here  to  see  that  you 
never  move  another  bale  of  hay."  ^pellant 
Immediately  drew  his  pistol  and  shot.  This 
witness  was  watching  both  parties.  Appel- 
lant tcstiaed  in  his  own  behalf  that  deceased 
went  into  the  bam,  picked  up  the  scales,  and 
set  them  out  Just  north  of  the  chimney.  Up 
to  this  time  notliing  bad  been  said  between 
the  parties,  «cept  "Good  morning."  As  de- 
ceased set  the  scales  out,  appellant  told  bim 
not  to  do  that,  that  It  was  his  (appellant's) 
hay,  and  he  was  going  to  get  it  Deceased 
said,  "Show  your  papers."  Appellant  re- 
plied, "The  wagons  will  be  my  papers  when 
they  come."  Deceased  stepped  back,  threw 
his  band  to  his  pocket,  and  said,  "I  am  here 
to  see  that  you  never  move  anotlier  bale  of 
bay."  As  he  made  this  remark,  appellant 
flred.  There  was  only  one  shot  It  Is  made 
further  to  appear  that,  when  the  body  of  de- 
ceased was  examined,  the  pistol  was  partly 
out  of  the  pocket  to  which  appellant  and  his 
witness  show  he  threw  bis  hand.  Appellant 
was  entitled  to  a  clear  charge  affirmatively 
setting  forth  bis  theory  of  this  transaction, 
without  coupling  these  matters  together,  or 
limiting  bis  right  of  self-defense  by  making  a 
conjunction  of  the  two  necessary  for  the  Jury 
to  acquit  Evidence  of  the  state  excludes 
the  statements  proved  by  defendant  and  his 
witnesses.  Therefore  the  Jury  may  not  have 
believed  this  theory  of  the  defendant's  case, 
and  the  court  had  made  It  necessary,  by 
the  charge,  for  them  to  believe  these  re- 
marks were  made  by  deceased,  In  order  to 
return  a  favorable  verdict 

The  court  charged  the  Jury  in  these  words: 
"But  the  law  of  self-defense  applies  to  a  de- 
fensive and  not  an  ofCenslve  act  and  la  lim- 


ited to  necessity  or  apparent  necessity,  aa 
above  explained.  Therefore,  if  you  believe 
from  the  evidence  that  at  tiie  time  the  de- 
fendant fired  the  shot  he  did  not  have  rea- 
sonable ground  for  believing,  and  that  It  did 
not  reasonably  appear  to  defendant,  viewing 
the  circumstances  from  his  standpoint,"  ete.* 
you  will  acquit  Upon  another  trial  we  be- 
lieve that  this  limitation  on  self-defense 
should  not  be  given.  It  has  a  tendency  to 
Impress  the  Jury  with  the  fact  that  the  court 
did  not  believe  the  defensive  theory,  that  is, 
that  defendant  brought  about  the  difficulty 
or  produced  the  occasion.  The  evidence  pro 
and  con,  as  already  stated,  places  the  im- 
mediate facts  of  the  killing  on  rath«  close 
lines;  and  If  the  testimony  for  the  state  was 
true,  or  believed  by  the  Jury,  this  charge 
was  calculated  to  Impress  the  Jury  that  the 
court  did  not  believe  the  defensive  theory  of 
It,  and  may  have  turned  the  scales  in  the 
minds  of  the  jury  adversely  to  appellant 

Appellant  requested  the  following  Instruc- 
tion: "That  the  defendant  had  a  right  to 
carry  the  pistol  with  him  to  get  and  remove 
his  hay  from  the  deceased's  bam  If  defend- 
ant believed  or  had  reason  to  believe  that 
he  might  have  trouble,  or  It  be  believed  or 
bad  reason  to  believe  that  deceased  would 
do  him  serious  bodily  barm  or  take  his  life." 
This  charge  was  given  with  the  following 
qualification,  "and  if  you  believe,  In  addi- 
tion to  the  foregoing,  that  defendant  carried 
the  pistol  without  any  hostile  Intentions,  but 
for  the  purpose  of  defending  himself."  We 
do  not  believe  this  qualification  should  have 
been  inserted.  The  court  had  already  char^ 
ged  the  jury  that  appellant  had  the  right  to 
carry  the  pistol  to  the  bam,  and  appellant 
had  testified  that  he  carried  it  with  bIm  to 
defend  himself,  In  case  deceased  attacked 
him.  This  he  had  the  lawful  right  to  do, 
and  clearly  the  Jury  understood,  from  the  de- 
fendant's testimony,  that  he  carried  the  pis- 
tol for  the  purpose  of  defending  bimself 
against  an  attack  of  deceased;  and  they 
may  have  further  believed,  and  doubtless 
did,  that  this  manifested  hostile  Intentions, 
and  in  one  sense  of  the  word  perhaps  It  did : 
but  still  he  had  the  right  to  carry  It  to  pro- 
tect himself,  and  even  to  shoot,  if  necessary 
to  defend  his  life  or  his  body  from  serious 
Injury.  The  carrying  of  tlie  pistol  for  the 
purpose  of  defending  himself  from  an  an- 
ticipated attack,  for  which  he  seemed  to 
have  decided  reasons  to  draw  the  inference, 
would  in  one  sense  carry  with  It  the  Idea  of 
hostile  Intention;  but  as  understood  by  ap- 
pellant if  ills  testimony  is  believed,  It  was 
not  offensive,  but  defensive.  A  man  may 
carry  a  pistol  for  the  purpose  of  defending 
himself  against  an  anticipated  attack,  and 
with  the  fiurther  intention,  if  the  attiick  cnme 
upon  him  In  such  shape  that  it  vans  neces- 
sary to  use  the  pistol  In  a  deadly  manner,  to 
so  use  It,  without  being  guilty  of  a  rrlmlnnl 
hostile  intention. 

There  are  other  questions  of  more  or  less 
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Importance  growing  out  of  the  qtceehOD  and 
argument  of  tbe  prosecotlon,  and  tlie  con- 
duct of  the  jury  vpon  their  rettrement. 
These  will  be  avoided  upoo  another  trial, 
and  are  therefore  not  dlaciused. 

For  the  errors  mentioned,  the  judgment  la 
reTereed,  and  the  cause  rananded. 


DINA  T.  BTATB. 
(Coort  of  Orimfaial  Appeals  of  Texas.  Jan.  18, 

1904.) 

RAPS-ASSAULT  —  EVIDENCS  —  SUmoUtNCY— 
IN3TBUCT10NS-WITNBSSB8  —  IMFSAOHHENT 
— TBI  Alr-RBM  ARKS  IN  __CLOSIWQ-APPBAI#- 
PRESERVATtON  OF  EXCEPTIONS. 

1.  !□  a  prowcuUtm  for  aisaalt  with  Latent  to 
rape. '  where  defendant  proved  that  prosecutrix 
had  bronght  salt  for  damages  against  tbe  rail- 
road OB  account  of  the  alleged  asBaolt— the  same 
having  been  committed  on  the  cars  of  the  rail- 
road— it  was  ivoper  for  the  state  to  show,  for 
impeachment,  tbat  certain  of  defendant's  wit- 
nesses were  connected  with  the  railroad;  that 
th^  had  not  testified  at  a  former  trial  prior 
to  uie  Instttntlon  of  the  cMl  suit,  and  only  be- 
came  witnesses  for  defendant  after  its  institu- 
tion. 

2.  In  a  prosecntiOD  for  assault  with  intent  to 
rape,  there  was  no  reversible  error  In  the  prose- 
cuting attorney's  referring,  lu  closing,  to  defend- 
ant's former  trial  as  a  "conviction,"  where  the 
use  of  the  word  "eonriction"  was  accidental, 
and  the  prosecuting  attorney,  on  his  attention 
being  called  theretOt  immediately  corrected  It 
and  the  court  iostrmted  the  Sury  t»  dfaregard 
tbe  ranark. 

3.  Unless  languase  used  by  a  proBccutlng  at- 
torney in  closing  is  of  such  a  character  as  to 
obviously  require  a  reversal,  the  court  will  not 
revetaa  on  account  thereof  In  the  absence  of  a 
requested  diarge  on  the  subject,  and  a  refusal 
to  give  the  same,  all  saved  by  a  Ull  of  excep- 
tions. 

4.  In  a  prosecution  for  assault  with  intent  to 
rape,  it  was  error  for  tbe  court,  In  referring  in 
Its  charge  to  testimony  of  defeitdant's  witnesa- 
cs.  to  assume  snch  witnesses  contradicted  each 
other,  sod  also  assume  a  contradiction  between 
two  witnesses  where  none  existed. 

5.  There  can  be  no  cooTlctlon  of  assault  with 
Intent  to  raps  unless  there  Is  evidence  auffldent 
to  authorise  the  Jury  in  believing  that  It  was 
defendsnt*s  Intention  to  have  InteriAurse  with 
prosecutrix  at  aQ  hassrdB;  that  ia^  that  he  in- 
tended to  use  force  snfficient  to  accomplish  his 
purpose  notwithstanding  any  resistance  which 
prosecutrix  might  make. 

6.  In  a  prosecution  for  assault  with  Intent  to 
rape,  evlaenee  examined,  and  itU  insufficient 
to  anstain  a  conviction. 

Appeal  from  District  Court,  Morris  Govn- 
tj;  P.  A.  Tamer,  Judge. 

Jim  Dtaa  waa  oonvicted  of  amaalt  with 
Intent  to  rap^  and  he  appeals.  Reversed. 

J.  F.  Jones  and  Bolln  &  Terrell,  for  appel- 
lant Howard  Martin.  Asst.  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  commit  rape, 
and  bis  punishment  assessed  at  a  term  ot 
eight  rears  In  the  penitentiary. 

During  tbe  trial  appellant  objected  to  tea- 
tbnony  ahowing  tbat  certain  witnesses  who 
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testified  at  this  trial  bad  not  testified  at  a 
former  trial  of  the  case.  It  appears  from 
tbe  explanation  of  the  court  In  tbla  connec- 
tion tbat  the  defendant  proved  that  prose- 
cutrix, Mrs.  Segal,  bad  brought  a  suit  in  tbe 
district  coart  for  damages,  since  the  former 
trial,  against  the  railroad  company,  on  ac- 
eonnt  of  tbe  alleged  assault,  the  same  having 
been  committed  on  the  cars  of  the  rallioud 
ctnnpaiiy;  and  in  response  thereto  the  state 
waa  permitted  to  show  that  said  witnesses 
were  connected  with  tbe  railroad  company, 
and  that  they  only  t>ecame  witnesses  for  de- 
fendant after  the  institution  of  the  civil  suit 
This  was  admissible  as  going  to  tbe  credit 
of  said  witnesses.  We  further  hold  tbat  the 
argument  of  the  district  attorney  along  this 
line  was  permissible.  Appellant  objected  to 
that  part  of  the  argument  of  tbe  district  at- 
torney In  which  he  used  tbe  following  lan- 
guage: "These  witnesses  did  not  testify  at 
the  former  conviction  of  defendant;"  the 
contention  be{og  tbat  tbe  allusion  to  tbe  for^ 
mer  conviction  of  defendant  was  reversible 
error.  The  court  explains  this  bill  by  show- 
ing tbat  the  ose  of  the  word  "conviction"  In 
that  connection  by  tbe  district  attorney  was 
entirely  accidental;  tbat  tbe  district  attor- 
ney, on  bis  attention  being  called  tborcto. 
Immediately  corrected  It;  and  tbat  tbe  court 
verbally  instructed  the  Jury  to  disregard  said 
remarks.  In  Balnea  v.  State,  C6  S.  W.  847, 
we  held  that  tbe  allusion  to  a  fonner  convic- 
tion by  tbe  district  attorney,  where  the  same 
was  entirely  accidental,  was  no  ground  for 
reversal.  And  see  Gaines  v.  State  (Tex.  Gr. 
App.)  77  S.  W.  10,  8  Tex,  Gt  Bep.  616. 

With  r^erence  to  other  objections  ur^d  to 
the  argument  of  the  district  attorney  we 
would  observe  that  no  written  cha^e  was 
asked  on  the  subject  by  appellant,  and  re- 
fused by  the  court,  and  bill  of  occeptiona 
saved  thereto.  Unless  the  langaftge  nsed  la 
of  Buch  a  character  as  obviously  to  reqolre 
a  reversal,  it  Is  held  tbat  tbe  court  will  not 
reverse  In  the  absence  of  a  reqnested  charge 
on  the  subject;  and  tbe  refusal  to  give  tb^ 
same,  all  saved  by  bill  of  ^ceptlona.  Smltb 
V.  State  (Tex.  Or.  App.)  68  8.  W.  995,  6  Tex. 
Ct  Rep.  372. 

Appellant  leserved  a  bill  of  exceptions  "to 
the  charge  of  the  court  wherein  It  told  tbe 
Jury  they  could  not  we  the  contradictory 
testimony  of  Joe  Davis  and  Charley  Gal- 
lagher and  Bob  Ck>nl^  of  witnesses  Mrs.  Ann 
Floyd  and  J.  O.  Floyd,  because  Bob  Gonley's 
testimony  did  not  corroborate  the  testimony 
of  Joe  Davis  and  Ghorley  Gallagher,  and  did 
Dot  contradict  the  testimony  of  Mrs.  Ann 
Floyd  and  J.  G.  Floyd,  as  showD  In  para- 
graph ten  of  said  charge."  We  have  examin- 
ed the  record  in  this  connection,  and  believe 
tbe  point  is  well  taken.  If  It  be  conceded 
tbat  the  court  coald  charge  In  tbe  manner 
done  here,  calling  direct  attention  to  the 
contradictory  testimony  by  reiterating  it  In 
the  charge,  certainly  he  was  not  authorized 
to  assume  there  was  any  contradiction  be- 
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tween  tbe  wltnesBeB.  That  was  a  matter 
Bolely  for  tbe  Jury.  And  unquestloDBbly  tbe 
court  bad  no  right  to  tell  tbe  jury  that 
there  was  a  contradiction  between  the  testi- 
mony of  defendant's  witnesses  and  Bob  Con- 
ley's  testimony.  Inasmuch  as  an  examination 
of  tbe  testimony  of  Bob  Ckmley  fails  to  dl»- 
close  that  be  contradicted  tbe  testimony  of 
Mrs.  Floyd  in  any  material  respect.  Indeed, 
as  we  view  his  testimony,  it  corroborates  her. 
We  doubt  the  propriety  of  the  court  In  any 
case  charging  on  impeaching  testimony,  and 
Instructing  how  the  Jury  are  to  weigh  It, 
unless  there  be  some  occasion  to  limit  the 
purpose  of  the  testimony,  or  there  is  danger 
the  Jury  might  appropriate  tbe  testimony  as 
original  eTidence  against  appellant,  or  for 
some  other  purpose  tlian  purely  impeaching 
purposes.  See  Dodsoo  t.  State  (Tex.  Cr. 
App.)  70  S.  W.  969,  6  Tei.  Ct.  Rep.  831. 
There  was  no  occasion  here  to  charge  on  im- 
peaching testimony  at  all.  ^e  charge  as 
given  was  not  only  not  called  for,  but  was 
not  a  correct  charge  on  the  subject.  It  not 
only  assumed  that  the  wltuesaee  contradict- 
ed each  other,  but  assumed  the  contradiction 
as  between  Oonley  and  Bfrs.  Floyd*  wbm 
none  existed,  and  ttala  was  hurtful  to  appe- 
lant 

Appellant  strenuously  contends  that  tbe 
evidence  is  Insufflclrat  to  support  the  ver- 
dict This  is  a  rema^ble  case.  The  prose- 
cutrix, Mrs.  Segal,  was  a  passenger  on  the 
cbalr  car  running  on  tbe  Cotton  Belt  Rail- 
road, and  during  a  short  stoppage  of  tbe  train 
at  the  town  of  Naples,  ftbout  daylight,  she 
claims  that  while  she  was  asleep  in  a  re- 
clining chair,  and  ber  little  daughter,  four 
years  of  age,  being  also  asleep  by  ber  side,  she 
was  suddenly  aroused  by  some  one  raising 
ber  skirt,  and  then  choking  ber  into  Insensi- 
bility; that  about  that  time  the  train  started, 
and  the  party,  whom  she  Ideutifled  as  appel- 
lant, rushed  out  of  the  train.  She  described 
ber  assailant  to  the  conductor  and  others, 
and  appellant,  who  was  a  porter  at  a  hotel 
In  Naples,  was  arrested  on  ber  description. 
On  bis  arrest  according  to  the  officers,  which 
was  some  bours  afterwards  on  the  same  day, 
he  asked  them  if  It  was  about  that  trouble 
on  tbe  train  in  tbe  morning.  Besides  her  de- 
scription of  her  assailant  to  the  officers,  this 
Is  the  only  corroborating  circumstance  that 
we  recall  identifying  appellant  with  the 
transaction.  However,  appellant  explains 
this  by  stating  that  be  had  beard,  before  the 
officers  came,  of  the  occurrence  at  the  train 
that  morning.  In  addition,  appellant  proved 
a  complete  alibi  by  Mrs.  Floyd,  proprietress 
of  tbe  hotel,  and  ber  husband.  It  was  also 
In  evidence  that  tbe  train  stopped  at  Naples 
only  about  two  minutes  that  morning,  which 
was  about  daylight,  or  a  little  before,  and 
that  tbe  car  where  the  alleged  assault  occur- 
red was  about  eight  can  back  from  the  en- 
'  glue,  which  would  have  placed  it  a  good  dis- 


tance from  tbe  hotel;  tlie  hotel  being  about 
opposite  tbe  baggage  car,  and  some  SO  steps 
tberefrom.  If  it  be  conceded  that  the  identi- 
ty of  appellant  is  sufficiently  established  by 
tbe  testimony  of  the  prosecutrix,  and  in  sncb 
measure  as  to  break  down  his  alibi,  authoris- 
tog  tbe  Jury  to  believe  him  the  guilty  party 
beyond  any  reasonable  doubt,  still,  accord- 
ing to  our  view.  It  is  exceedingly  question- 
able whether  the  evidence  of  the  prosecutrix 
established  that  appellant  entertained  the 
spedflc  Intrat  to  accomplish  his  purpose  of 
having  carnal  Intercourse  with  prosecutrix 
at  all  hazards.  We  underotand  this  to  be  tbe 
doctrine  laid  down  by  the  authorities.  Dock- 
ery  v.  State,  84  S.  W.  281.  35  Tex.  Cr.  R. 
487;  Price  v.  State,  30  Tex.  Cr.  R.  143.  35 
S.  W.  088;  O'Brien  v.  State  (Tex.  Or.  App.> 
40  a.  W.  969;  Wood  v.  State  (Tex.  Or.  App.> 
61  S.  W.  308;  Caddell  v.  State  (Tex.  Cr. 
App.)  70  S.  W.  91;  Coffee  v.  State  (Tex.  Cr. 
App.)  76  S.  W.  761,  8  Tex.  Ct  Rep.  657.  All 
these  cases  established  the  principle  that 
there  must  be  sufficient  evidence  to  authorize 
the  Jury  to  believe  that  it  was  the  intention 
of  appellant  to  have  Intercourse  with  prose- 
cutrix at  all  hazards;  that  is,  be  intended  to 
use  suffldoit  force  to  accomplish  hla  pur- 
pose, notwithstanding  any  resistance  prose- 
cutrix might  put  forth.  If  the  assault  Is  less 
than  this,  tbe  party  may  be  guilty  of  an  ag- 
gravated assftull;  but  not  of  ui  assault  with 
Intent  to  rape.  In  this  case,  according  to  tbe 
testimony  of  prosecutrix,  what  attracted  ber 
attention  was  that  her  dress  was  being  rais- 
ed, though  she  Is  contradicted  by  a  number 
of  witnesses  as  to  tbls.  She  tlien  says  he  Im- 
mediately began  choking  her.  The  little  girl, 
asleep  by  ber  side,  does  not  appear  to  have 
been  aroused  by  the  struggle.  She  says  she 
attempted  to  scream,  but  could  not  because 
he  was  choking  lier.  She  had  a  purse  on  ber 
belt  but  says  no  attempt  was  made  to  take 
this;  but  he  choked  her  until  tbe  train  start- 
ed to  move  off,  and  then  Immediately  left 
her  and  ran  out  of  the  train.  She  does  not 
appear  to  lutve  overcome  bim  by  ha  resist- 
ance, nor  did  any  one  interfere  to  prerent 
falm  from  accomplishing  bis  purpose.  If  his 
purpose  was  as  she  suggests.  What  was 
done  occurred  on  the  car  during  tbe  tempora- 
ry stoppage  of  tbe  train  at  the  depot  Tbo 
doors  of  the  car  were  open,  affording  ingress 
and  egress  to  all  persons  who  might  come 
into  the  car,  though  It  seems  at  tbe  time 
none  wera  present  except  herself  and  her  Ut- 
tie  daughter.  It  does  not  occur  to  us  that, 
under  the  circumstances,  giving  full  effect  to 
all  prosecutrix  testifies  as  being  true^  and 
disregarding  altogetber  the  alibi  proven  by 
appellant  there  was  manifest  from  her  <>vl- 
dence  tbe  determined  purpose  on  the  part  of 
appellant  to  copulate  with  prosecutrix  at  all 
hazards. 

For  tbe  wron  discussed,  the  Judgment  Is 
reversed  and  the  cause  remanded. 
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BOLOOICB  T.  STATB. 

(Court  of  Orimlul  Appeals  of  Tezu.  Jan.  13, 
1901.) 

ORIMINAI.  LAW— APPKAL-SUinCIHNCT  OF 
BBCOONIZANOB. 

1.  The  form  prescribed  by  Code  Gr.  Proc. 
1S05,  art  887,  for  a  recognisance  on  a  criminal 
appeal,  reada,  "*  *  *  conditioned  that  the 
said  A.  B.,  who  has  been  convicted  in  this 
eaoae  of  a  misdemeanor,  and  bis  punishment 
asKSBed,"  etc   SelA,  that  a  recognizance  read- 

iaa         •    •    conditioned  that  the  said  , 

who  itands  charged  in  this  conrt  of  the  offense 
of  aggravated  assault,  and  who  has  been  convict- 
ed In  this  court,  and  his  punishment  asseesed." 
would  neoadtate  a  dismissal  of  the  ap- 

Appeal  from  Qraynn  Gonnty  Oonrt;  6. 
P.  Webb,  Judge. 

TOm  Holooiab  was  convicted  of  aggravated 
aSBaolt,  and  appeals.  DinolSBed. 

Don  A.  BUsa,  for  appellant  Howard  Mar- 
tin, Asst  Att7.  Oen^  for  the  State. 

DAVIDSON.  P.  J.  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  recognizance  Is 
defective  and  does  not  substantially  comply 
wltb  article  887,  Code  Cr.  Proc.  1895,  In  that 
It  does  not  state  appellant  was  convicted  of 
a  misdemeanor  in  this  cause.  It  reads, 
•  *  conditioned  that  the  said  Tom 
Holcomb,  who  stands  charged  In  this  court  of 
tbe  offense  of  aggravated  assault,  and  who 
has  been  ccmvlcted  In  this  court,  and  his  pun- 
ishment assessed  at  a  fine  of  five  hundred 
dollars  and  confinement  in  the  county  Jail  for 
tbe  period  of  thirty  days,  shall  appear,"  etc 
In  this  particular  the  form  prescribed  by  ar> 
tide  887  reads.  ***  •  *  conditioned  that 
tbe  said  A.  B.,  who  has  been  convicted  In 
this  cause  of  a  misdemeanor,  and  his  punish- 
ment assessed  at  as  more  fully  appears 

by  the  Judgment  of  conviction  duly  entered 
in  this  cause,  shall  appear,"  etc.  The  motion 
Is  well  taken.  Meebs  t.  State,  74  S.  W.  910, 
7  Tex.  Ct  Bep.  824. 

Tbe  appeal  la  dismissed. 


WALIJS  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  13, 
1904.) 

DmUOCATINa  LIQUOSS-ViaUTION  OF  SUM- 
DAT  ZjAW. 

1.  It  is  a  violation  of  the  Sunday  liquor  law 
for  a  saloon  keeper  to  sell  beer  on  Saturday, 
vith  an  agreement  to  keep  it  on  ice  for  the 

Kpchaser  till  Sunday,  and  then  on  Sunday  to 
Qd  It  oot  to  him  tnTongh  a  broken  glass  in 
the  doOT. 

Appeal  from  Tamnt  Oonnty  Court;  B. 
F.  Hllam,  jQdse. 

Marlon  WaUlt  vKwata  from  a  oonTlctiou. 
Affirmed. 

Howard  Martin,  Aast  At^.  Oen.,  for  tbe 


HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  Sunday  law,  and  his  pun- 
ishment assessed  at  a  fine  of  f2S;  hence  this 
appeal. 

Tbe  only  question  Is  as  to  the  sufflciency  of 
the  evidence  to  8upi)ort  the  verdict  The  evi- 
dence on  the  part  of  the  state  shows  that  ap- 
pellant kept  a  saloon,  and  that  on  a  certain 
Sunday  in  May,  1903.  John  Teems  and  W. 
O.  Holly,  who  were  policemen  In  tbe  city  of 
Ft  Worth,  were  In  the  alleyway  Just  back  of 
the  saloon,  which  was  In  the  same  building 
with  tbe  Avenue  Hotel,  and  they  saw  a  negro 
come  to  the  back  door  of  the  saloon.  When 
he  saw  tbe  policemen,  he  went  back.  They 
watched  him,  and  directly  he  returned  to  the 
back  door  of  the  saloon,  and  knocked,  and 
said  something  to  some  one  Inside.  Directly 
some  one  inside  handed  the  negro  two  bot- 
tles of  beer  out  from  the  saloon  through  an 
opening  In  the  glass  In  the  door.  It  seems 
that  a  portion  of  tbe  glass  door  was  broken 
out  The  negro  took  the  beer,  and  went  In- 
to the  kitchen  of  tbe  Avenue  Hotel.  One  of 
the  officers  went  Into  the  kitchen  of  the  hotel, 
and  saw  two  n^oes  drinking.  One  was 
the  negro  cook,  whom  they  saw  coming  from 
the  door  of  the  saloon,  and  the  other  was  a 
big  black  negro.  The  black  negro  had  a 
half  pint  bottle  of  whisky.  Immediately  aft- 
erwards one  of  the  officers  went  to  the  back 
door  and  knocked,  and  directly  they  saw  ap- 
pellant go  out  of  the  front  door  of  his  sa- 
loon and  leave.  Appellant  proved  by  him- 
self and  another  witness  that  he  had  sold  the 
beer  In  question  to  the  negro  cook  at  tbe  ho- 
tel on  the  Saturday  evening  before,  and  be 
agreed  to  keep  the  beer  on  Ice  for  him  until 
Sunday;  and  appellant  proved  by  himself 
alone  that  when  tbe  negro  knocked  on  the 
back  door  of  tbe  saloon  Sunday  morning  he 
handed  him  out  the  beer  he  had  purchased 
the  night  before.  He  further  testified  that 
be  did  not  keep  his  saloon  open  on  Sunday. 
So,  under  the  proof,  the  case  resolves  itself 
into  the  proposition  whether  a  saloon  keeper 
can  make  sales  of  bis  goods  on  Saturday,  put 
them  In  the  refrigerator,  l^eeping  them  cool 
until  Sunday,  and  then  deliver  said  goods 
to  bis  customers.  If  be  can  do  It  in  one  in- 
stance, he  can  do  the  same  thing  in  another 
or  other  Instances.  And  It  he  should  make 
a  sufficient  number  of  sales  for  delivery  on 
tbe  next  day,  his  house  might  be  thus  kept 
open  the  entire  day  to  consummate  deliveries. 
An  essential  part  of  tbe  business  of  a  saloon 
keeper  Is  tbe  keeping  of  bis  drinks  cool,  or 
the  cooling  of  them  with  Ice  In  the  summer; 
and  If  he  can  make  sales  on  Saturday,  and 
keep  the  goods  of  the  purchaser  in  bis  re- 
frigerator for  delivery  on  Sunday,  he  would 
be  compelled  to  keep  open  for  that  purpose. 
Although  he  makes  no  sale  on  Sunday,  and 
receives  no  money  on  Sunday  for  goods  pre- 
viously sold,  still  he  has  brought  about  the 
necessity  of  keeping  open  lor  the  delivery 
of  his  vraree.  It  Is  true  the  proof  here  shows 
only  a  spedflc  Instance  of  dellrery,  and  that 
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was  throngiL  tibe  broken  gUtu  of  Ida  back 
door;  Mtil]  be  kqtt  opm  this  purpoBe, 
and  In  porsuance  of  an  sgreenwnt  to  deliver 
the  goods  on  Sunday. 

Under  onr  view  of  the  caae  and  oar  con- 
Btroctlon  of  the  law,  the  proof  was  snffldent 
to  snstaln  the  conviction,  and  the  Judgment 
Is  affirmed. 


WILSON  T.  STATE. 

rConrt  of  Oriminal  Appeals  of  Texsa.  Jan.  18, 

1904.) 

aOORATATCD  ABSAULl^-HBABaAT  IVIDKNGB- 
FORHBB  CONVICTION  OF  WITNBSS-IMPBACH- 
INO  BVIDKNCB— rAILUBB  TO  PRODUCT  RBO* 
0RI>-^HARMLB!B8  BRROIt-BILL  OF  BXOBP- 
TIONS-OERTIFICATB  07  JUDGB-EFFBCT- 
BXCLUSION  or  IHIUTERIAL  EVIDHNCB. 

1.  In  a  prosecatioD  for  aggravated  asaaolt,  a 
bill  of  exceptions  was  renrred  to  the  admlimon 
of  the  testlmoo7  of  a  witness  tor  the  state  that 

C,  a  former  witness,  told  him  that  defendant 
bad  told  G.  of  an  agreement  between  defendant 
and  others  to  work  ap  a  fight  The  defendant 
objected  to  this  as  hearsay,  and  the  court  ex- 
plained the  bill  bj  saTlng  that  the  testimoi^ 
was  admitted  to  impeach  C.,  a  proper  predicate 
baring  been  iald  over  defendant  s  objection  that 
the  impeachment  was  on  a  collateral  issue. 
Held  that,  in  view  of  the  court's  explanation, 
it  would  be  preuumed  that  the  testimony  was 
admissible  as  impeaching  testimony  on  a  mate- 
rial issue. 

2.  Where  a  witness  on  cross-ezamiDation  de- 
nies that  he  has  been  previously  convicted  of  a 
larceny,  he  may  be  impeached  by  the  record 
showing  hia  couriction. 

3.  In  impeaching  a  witness  by  showing,  after 
his  denial  thereof,  his  former  conviction  of  a 
larceny,  it  Is  not  necessary  to  produce  the  jail- 
book,  as  that  is  not  a  record. 

4.  The  impeachment  of  a  witness  by  showing 
by  parol  evidence  hia  former  conviction  of  a 
larceny,  after  his  denial  thereof,  is  harmless, 
where  the  record  of  conviction  Is  afterwards  In- 
troduced. 

5.  The  certificate  of  the  trial  judge  to  a  bill 
of  nceptioDs  is  not  a  certificate  tiiat  the 
grounds  of  objection  to  testimony,  as  stated  in 

the  bill,  are  true  In  fact. 

Q.  On  appeal  from  a  conviction  of  aggravated 
assault  the  bill  of  exceptions  showed  that  a  wit- 
ness testified  to  having  picked  up  some  knucks 
in  the  room  where  the  fight  occurred  between 
him  and  defendant.  On  crOBS-examination  he 
was  asked  who  was  preaeat,  and  replied  that 
defendant  and  two  others  were.  He  was  then 
asked  what  he  said,  and,  after  answering  this, 
was  asked  if  defendant  was  in  the  room  when 
he  made  the  statement,  and  said,  "No."  His 
statement  was  then  objected  to  as  faearssy,  and 
because  not  shown  to  have  been  made  in  de- 
fendant's presence.  Held  that,  as  the  bill  failed 
to  show  that  the  remark  was  not  made  imme- 
diately after  the  Geht,  or  so  near  thereto  as  to 
become  a  part  of  the  res  gestse,  tt  did  not  dis- 
close error. 

7.  In  a  prosecution  for  aggravated  assault, 
evidence  that  on  the  night  before  the  prosecut- 
ing witness  and  another  arrested  defendant  and 
Others  for  gambling  ia  admissible. 

8.  In  a  prosecution  for  aggravated  assault  a 
witness  testified  that  he  saw  what  he  took  to  be 
Knucks  on  defendant's  hands;  that  he  (witness) 
was  in  a  scuffle  with  a  third  person  from  the 
time  he  entered  the  room  until  he  shot  snch  i 
third  person,  and  that  he  thought  be  saw  the  ; 
knucks  jnst  as  he  entered  the  room.  Defend- 
ant offered  to  prove  that  the  witness  bad  his 

f  4.  See  Crtmlnal  L«w,  vol.      Osnt  Dig.  I  UM. 


pistol  out,  and  struck  the  third  peraon,  and 
afterwards  shot  him,  and  thai  during  the  B<-tit- 
fle  the  witness  got  down  on  the  fioor.  Held 
that,  as  the  only  evidence  really  excluded  was 
that  during  the  scuffle  with  the  third  person  the 
witness  got  down  on  the  floor,  no  error  was 
committed  In  reJectiug  the  otter. 

Appeal  from  CkilUn  County  Court;  F.  B. 
Wilcox,  Judge. 

Fearl  WUson  was  convicted  of  an  aggni' 
vated  assault  and  appeals.  Affirmed. 

Howard  Martin.  AssL  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  The  appellant  was  con- 
victed of  an  aggravated  assault,  and  hia  pun- 
ishment assessed  at  a  fine  of  ^50;  hence  this 
appeal.  There  la  no  statement  of  facts  in 
the  record.  The  bill  of  exceptions  must  be 
considered  as  standing  alone. 

Bin  No.  1  questions  the  action  of  the  court 
permitting  the  state  to  prove  by  Alec  Botwrt- 
son  that  tieo.  OulweU  told  him  (Robertson) 
that  defendant  had  told  him  (GulweU)  that 
tt  was  agreed  between  defendant  and  Fred 
Wilson  and  Gene  Cbitmau  that  Gene  Cbit- 
man  should  work  up  the  fight  and  one  was 
to  whip  Will  Webster  and  one  was  to  wblp 
Tom  Bounds  and  one  was  to  whip  Alec  Rob- 
ertson. Appellant  objected  to  this  because 
immaterial  and  hearsay.  The  court  explains 
the  bill  as  follows:  "That  said  testimony  was 
admitted  to  Impeach  the  witness  George 
GulweU,  a  proper  predicate  having  been  laid 
for  the  same  ov^  the  defendant's  objectlona 
made  thereto  at  the  time,  to  wl^  that  the 
state  was  seeking  to  Impeach  the  witness 
on  a  collateral  Issue."  While  the  bill  does 
not  disclose  how  this  Impeaching  testimony 
came  tip,  still.  In  view  of  the  court's  ei^lana- 
tlon,  we  must  presume  that  the  testimony 
somehow  was  admissible  as  Impeaching  tes- 
timony on  a  material  Issue  in  the  ease.  Col- 
well  may  have  testified  to  some  facts  that 
may  have  rendered  it  competent  to  inqteach 
him  as  was  done. 

By  bill  No.  2  appellant  objects  to  the  ac- 
tion of  the  court  permitting  the  witness  Andy 
Atkinson  to  testify  that  he  was  Jailer  of 
Coliln  county  In  1901,  and  knew  George  Cul- 
well;  that  he  had  a  jail  sentence  of  one  day; 
that,  according  to  Ub  recollection,  be  was 
confined  in  Jail  one  day.  This  was  for  the 
theft  of  harness  or  bicycle.  This  testimony 
was  introduced  In  Impeachment  of  the  wit- 
ness GulweU,  who  had  testified  to  mutual 
facts  in  favor  of  defendant  Appellant  ob- 
jected to  the  testimony  because  the  Jallbook 
was  the  best  evidence,  and  because  said  tes- 
timony was  Immaterial  and  hearsay.  Un- 
der Brittatn'B  Case,  86  Tex.  Gr.  R.  40^  87 
S.  W.  758,  and  othor  cases  which  follow  I^ 
this  character  of  testimony  was  not  admissi- 
ble; the  rule  there  laid  down  being  to  the 
effect  that  a  witness  could  be  impeached 
on  cioes-examlnatlon  by  proving  that  he  had 
been  prerlously  convicted  of  some  fdony  or 
misdemeanor  Imputing  moral  turpitude,  but 
that  if  he  denied  the  sam^  the  Issue  bting 
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collateral,  he  conld  not  be  contradicted.  But 
we  understand  this  doctrine  was  overruled 
in  Tony  Lee  t.  State,  T3  S.  W.  407,  7  Tex. 
Ct.  Bep.  384  (the  writer  hereof  dissenting), 
It  being  there  held  that.  If  a  witness  denied 
that  he  had  been  formerly  convicted,  he 
could  be  impeached  by  the  record  showing 
his  couTiction.  In  this  case  it  Is  true  the 
record  was  not  resorted  to,  but  no  objection 
was  made  on  that  ground.  .The  Jallbook  la 
not  a  record.  If  the  objection  had  been  ; 
made  that  the  judgment  of  conviction  was 
not  produced,  then  a  different  question  would 
be  presented. 

In  this  connection.  In  a  subsequent  bill, 
appellant  also  questions  the  action  of  the 
court  permitting  this  same  witness  Culwell 
to  be  contradicted  in  regard  to  a  former  con- 
rictlon  in  a  theft  case  by  the  Information 
and  Judgment  showing  bia  conviction  of  the 
.offense  of  theft.  It  appears  from  the  bill 
of  exceptions  that  said  George  Cnlwell,  on 
being  Interrogated  about  said  former  con- 
viction, denied  the  same.  The  state  then  in- 
troduced the  information  and  judgment  show-  I 
ing  that  George  Cnlwell  had  been  prosecut-  i 
ed  for  the  theft  of  a  bicycle,  and  bad  plead- 
ed suilty  thereto,  and  been  fined  ^lEJ,  and 
confined  one  day  In  jail.  We  do  not  under- 
stand that  appellant  objected  to  the  Intro- 
duction of  the  record  here,  as  It  comes  ex- 
actly under  the  rule  laid  down  in  Tony  L«e 
T.  State,  supra;  but  the  apedflc  objection 
urged  Is  that  the  conviction  showed  that 
George  Culwell  was  convicted  of  said  thef^ 
and  the  witness'  name  was  Q.  W.  Culwell, 
and  that  there  was  a  want  of  identity.  It 
further  appears  in  this  connection  that  said 
witness  Culwell  was  recalled  and  re-exam- 
ined on  the  question,  and  asked  if  he  bad 
ever  been  charged  with  the  theft  of  a  bicycle, 
and  he  replied  that  his  father  attended  to 
the  matter  for  him,  and  he  did  not  know 
whether  he  had  pleaded  guilty  or  not 
Thereupon  the  state's  counsel  read  said  In- 
formation and  judgment  In  evidence,  show- 
ing the  conviction  as  above  mentioned.  It 
la  then  shown  by  the  bUI  that  appellant  ob- 
jected because  said  judgment  was  hearsay, 
and  void  as  to  defendant;  and  for  the  fur-  ' 
ttier  reason  that  the  state  was  concluded  by  I 
the  answer  of  the  witness.  As  stated  above,  ; 
tbia  question  has  been  determined  in  Lee  v.  \ 
State,  snpra.  We  would  further  remark  in  ; 
this  connection,  tf  theve  was  any  error  in  i 
the  action  of  the  court  In  regard  to  the  ad- 
mission of  parol  evidence,  as  stated  above, 
that  the  subsequent  admission  of  the  record 
evidence  as  shown  In  this  bill  renders  the 
parol  evidence,  If  error,  harmless  error. 

By  bill  No.  3  appellant  challenges  the  ac- 
tion of  the  court  permitting  the  state  to 
prove  tbat  at  the  time  of  the  Sgbt  between 
defendant  and  Will  Webster  said  Robertson 
was  an  acting  deputy  sheriff.  This  was  ob- 
jected to  on  the  ground  that  it  was  the  con- 
claalon  of  the  witness;  that,  If  he  was  a 
d^at7  sheriff,  ft  was  not  disclosed  to  de- 


fendant at  the  time;  and  the  same  is  Imma- 
terial and  Irrelevant,  etc.  The  ground  of 
objection  stated  is  not  a  certlQcnte  by  the 
Judge  that  they  are  facts,  and,  fur  aught  that 
appears,  It  was  shown  in  connection  with  the 
testimony  of  Alec  Kobertsou  that  defendant 
knew  said  Robertson  was  a  deputy  sheriff, 
and  that  fact  may  have  been  material;  at 
least  the  bill  do^  not  show  It  was  Immate- 
rial. The  same  observations  apply  to  blU 
No.  4.  The  fact  that  Robertson  may  not 
have  given  bond  at  the  time  as  deputy  sher- 
iff Is  immaterial,  for,  if  he  was  acting  de 
Jure,  and  with  the  knowledge  of  appellant^ 
it  would  be  sufficient. 

It  appears  that  during  the  progress  of  the 
trial,  while  the  witness  Will  Webster  was 
on  the  stand,  he  testified  that  he  picked  up 
some  knucks  in  the  room  where  the  fight  oc- 
curred between  him  and  defendant.  "On 
cross-examination  by  defendant  he  was  ask- 
ed who  was  In  the  room  at  the  time  he  pick- 
ed up  the  knucks,  and  he  replied  that  de- 
fendant, Alec  Robertson,  and  Gene  Chit- 
man  were  in  the  room.  And  then  defend- 
ant's counsel  asked  witness  what  he  said 
when  he  picked  up  the  knucks,  and  he  re- 
plied that  he  said  'This  is  what  he  done  It 
with'  (referring  to  the  Injury  to  his  head). 
Defendant's  counsel  then  asked  If  Pearl  Wil- 
son, defendant,  was  in  the  room  at  the  time 
he  made  this  statement,  and  he  said,  'No,' 
defendant  was  in  the  courtroom.  And  there- 
upon defendant  moved  the  court  to  withdraw 
from  the  jury  the  statement  by  witness, 
*Thls  Is  what  he  done  It  with,*  on  the  ground 
that  it  was  hearsay  as  to  defendant,  and  was 
not  shown  to  have  been  made  In  his  pres- 
ence or  hearing."  The  court  refused  to 
strike  out  the  testimony,  and  this  la  as- 
signed as  error.  The  bill  of  exceptions 
should  have  negatived  any  view  of  the  case 
In  which  said  evidence  might  be  held  ad- 
missible. For  anght  that  appears,  this  re- 
mark may  have  been  made  Immediately  after, 
the  fight,  or  so  near  It  In  point  of  time  as  to 
become  part  of  the  res  gestse. 

We  believe  it  was  competent,  as  was  done 
by  the  court,  to  admit  the  testimony  of  the 
witness  Will  Webster  to  the  effect  that,  on 
the  night  before,  he  and  Tom  Bounds  ar- 
rested defendant  and  others  named  for  gam- 
bling. The  explanation  of  the  court  shows 
that  said  evidence  was  admitted  for  the  pur- 
pose of  showing  or  tending  to  show  the  mo- 
tive on  the  part  of  defendant  at  the  time  of 
the  assault.  The  bill  does  not  put  us  In 
possession  of  the  facts  attending  the  intro- 
duction of  this  evidence.  Unquestionably. 
If  the  difficulty  arose  out  of  the  previous  ar- 
rest, testimony  concerning  that  arrest  was 
admissible. 

During  the  trial,  the  witness  Robertson 
testified  that  he  saw  what  he  took  to  be 
knucks  on  Pearl  Wilson's  hands,  but  he 
could  not  say  whether  be  saw  this  before 
or  after  Fred  Wilson  caught  him  (witness); 
that  he  was  In  a  scnffie  with  Fred  Wilson 


Digitized  by 


284 


78  SOUTUWUBTBBN  RHPOBTBB. 


from  tbt  time  be  entered  the  door  until  he 
Bbot  FEed  WUoon;  that  he  thought  be  saw 
the  knncke  Just  aa  he  entered  the  room. 
ThOTenpon  defendant  ofEered  to  prore  the 
wltaeaa  Robertson  that  he  had  bla  pifltol  oat 
and  stmCk  Fred  WUson  with  the  same,  and 
that  aftervaids  he  shot  Fred  WOson;  that 
during  a  scuffle  with  Fred  Wilwm  he  (wlt- 
nMw  Bobeotaon)  got  down  on  the  floor.  This 
tMtlmony  waa  objected  to  the  state  on 
the  ground  that  It  was  an  attempt  to  go  Into 
the  detaila  of  another  and  diffarent  caae. 
The  conrt  ezclnded  the  testimony.  We  are 
Inclined  to  beUere  this  testimony  was  ad- 
missible. Howerov  It  waa  in  evidence  that 
witness  BobertBon  engaged  In  a  scuffle  or 
fight  with  Fred  WHaon,  and  that  he  abot 
him,  and  the  only  erldenee  that  waa  really 
ezclnded  was  that  during  tin  scuffle  with 
Fred  be  (wttnesa  Bobertaon)  got  down  on  Ibe 
floor.  We  cannot  see  how  the  rejection  of 
this  testimony  conM  have  materially  affected 
the  leanlt  of  the  case,  eapectaUy  In  the  ab- 
aence  of  a  atatement  of  facta. 

We  bave  treated  all  these  bills  with  refer- 
ence to  the  admission  or  rejection  of  testi- 
mony on  thdr  merits,  juat  as  if  there  was  a 
statement  of  fecte  In  the  record.  However, 
the  atatement  of  facta,  if  before  na,  might 
show  that  the  testimony  waa  of  each  an 
overwhelming  character  as  that  ib»  jury 
conld  not  have  done  otherwlae  than  they 
did,  regardless  of  Uie  admitted  and  rejected 
testimony. 

There  bcln^  no  error  in  Oie  reowd,  the 
judgment  la  affirmed. 


LOCKETT  T.  STATE. 

(Ooert  of  CrimlDal  Appeali  of  Texas.  Jan.  13, 
1904.) 

CRIMINAL  LAW— APPEAL— RECOaNIZANCB. 

1.  Where  the  final  phrase,  "in  this  case,"  In 
the  form  of  recognizance  on  appeal  In  a  crim- 
inal OMe,  prescribed  by  Code  Cr.  Proc.  1S85. 
art  887,  U  omitted,  the  appeal  wtU  be  dis- 
missed. 

Appeal  from  Johnson  Coanty  Conrt;  J.  D. 
Qoldsmith,  Jndge. 

Ooaph  Locbett  was  convicted  of  gaming, 
and  appeals.  Dismissed. 

Howard  Ifartln,  Aast  Atty.  Oen.,  for  the 
State. 

HBND1DR80N,  J.  Appellant  waa  convict- 
ed of  gaming,  and  fined  $10.  Th9  Aasistant 
Attorney  General  has  filed  a  motion  to  dls- 
mlas  the  appeal  because  the  recognisance  la 
d^ectlTe  in  omitting  the  final  phrase,  **in 
this  case,**  in  the  form  of  recognisance  pr^ 
acrlbed  by  article  887,  Code  Or.  Proc.  188S. 
An  examination  of  the  record  shows  that  the 
motion  is  well  taken,  and  It  bs  therefore  sns- 
tahied.  Brock  State.  72  S.  W.  699^  7  Tex. 
€t  Bep.  72. 

The  appeal  la  accordingly  dlamissed. 


SHANKLBS  v.  8TATB. 

(Oonrt  of  Criminal  Appeals  of  Texas.  Jan.  18, 

1901.) 

OBIUINAL  LAW— APPBAL-BXGSPTIONS. 

1.  An  exception  on  appeal  from  coDvlctlon  criT 
crime,  recitiug  '*that  toe  conrt  erred  in  its 
cbai-ge"  and  'in  failiug  to  instruct  all  the  law 
applicable  to  the  case,"  is  too  general  to  be 
available. 

Appeal  from  Tarrant  County  Court;  B. 
F.  Mllam,  Judge. 

T.  J.  Sbankles  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Stata 

DAVIDSON,  P.  J.  The  grotmds  of  fbe 
motion  for  new  trial  portaln  to  the  atatement 
of  fact^  two  of  which  alleged  the  insuffl- 
rfency  of  the  evidence  and  the  exceaalveness 
of  tlie  verdict,  and  the  othw  two  recite  '*that 
the  conrt  erred  In  Ite  chaqe,*'  and  'in  fail- 
ing to  Instmct  all  the  law  ap^teatde  to  tbe 
case."  The  charge  was  an  aggravated  as- 
sault, the  ground  of  ae^ravatlon  bebig  Qiat 
the  assault  was  committed  upon  a  woman. 
The  punishment  was  a  fine  of  fUKK  Tbe 
evidence  is  not  In  the  record.  The  exccptloiis 
to  the  charge  are  entirely  too  genwal,  even 
if  tbe  statement  of  facte  was  before  na.  We 
are  unable  to  say  tbat  the  verdict  was  not 
supported  by  the  evidence  witboat  tbe  Acts. 

The  judgment  la  affirmed. 


GAITHER  V.  8TATBI 

(Conrt  of  Ortminal  Appeals  of  Texas.  Jan.  13, 

1804.) 

CRDONAL  LAW— APPKAL-RSCOaNIXANCn. 

1.  A  recognizaoce  on  appeal  which  omits  the 
concluding  phrase,  'in  this  case,"  as  contained 
lo  the  form  prracrlbed  io  Code  Cr.  Proc.  1885, 
dSinSed.^  defective,  and  the  appeal  vriU  be 

Appeal  from  Jobnaon  County  Court;  J.  D. 
Goldsmith,  Judge. 

E.  C.  Gaitber  was  convicted  of  selling  liq- 
uor to  a  minor,  and  appeals.  Dismissed. 

Howard  Martbi,  Aaat  Atty.  Gen.,  for  the 
State. 

HBNDBBSON,  J.  Amwllaot  waa  convlet- 
ed  of  selling  llqwn-  to  a  minw.  and  his  pun- 
Idiment  aaseased  at  a  fine  of  ¥25.  Tba  Am- 
slatant  Attorney  G«keral  haa  filed  a  motlcm 
to  dlsmlsB  the  aiveal  on  tiie  ground  tbat  tibe 
recognlaanee  la  defective,  In  Uiat  it  omtta  lOie 
concluding  phrase,  'in  this  ease,"  as  prescrib- 
ed In  the  Uttm  laid  down  In  article  887,  Code 
Cr.  Proc.  1895,  for  recognizances.  An  lam- 
ination of  tbe  recognisance  ahowa  that  thm 
motion  is  well  taken.  Bkk^  t.  Stat^  7S  B. 
W.  S99,  7  Tex.  Ot  Bep.  73. 

The  appeal  is  according  dlamlsasft. 
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WILSON  T.  BTATB. 
(OoQxt  «f  Criminal  Appeals  of  Tezaf.  Jan.  18, 

1901.) 

CBIHINAL  LAW-^RISDIOTION   ON  AFPBAX«- 
HISMBMBANOB-APPBAl.  FROM  JUSTIOB 
COCRT-AHOUNT  OF  FINE. 
1.  Where,  on  appeal  from  a  jiutice'a  court  ia 
a  prosecation  for  a  misdemeanor,  the  defend- 
ant's pnuishment  is  asBesaed  at  a  fine  of  leas 
than  f  100,  the  Court  of  Grimtnal  Appeala  liaa 
no  jnrisdiction  to  miew  the  caae. 

Appeal  from  Oollln  County  Court;  P.  B. 
WUcox,  Judge. 

Pearl  WUBon  was  convicted  of  a  crime,  and 
appeals.  Dismissed. 

Howaid  Martin,  AssL  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  case  seems  to 
have  originated  In  tbe  Justice  conrt,  and  ap- 
pealed to  the  county  court  Tbe  punishment 
assessed  in  the  county  conrt  was  a  fine  of 
$25.  The  motion  of  the  Assistant  Attorney 
General  to  dismiss  tbe  appeal  must  be  sus- 
tained, as  the  case  became  final  in  the  coun^ 
court  the  punishment  being  less  than  a  flue 
of  yiOtk.  Tbe  appeal  la  accordingly  dismissed. 


TEXAS  &  P.  BX.  00.  et  al.  t.  DAWSON. 
(Oonrt  of  OItU  Appeals  of  Texas.   Jan.  0, 
19(M.) 

CABBIBBS-CAHBUQE  OF  BTOGKr-MBGUaBNCB 
-INBTRDCTXONB. 

1.  In  an  action  against  a  raUroad  for  dam- 

a^  sustained  by  a  shipper  of  cattle,  owing  to 
alleged  unreasonable  deuys  and  rough  treat- 
ment of  the  cattle,  though  the  court  charged 
that,  if  the  jnry  should  find  that  the  damage  to 
tbe  cattle  was  due  to  unreasonable  delays,  thej 
should  find  for  plaintiff,  defendant  had  a  right 
to  hare  the  Issue  i^eeented  affirmatiTely,  on 
its  reqaest  that,  If  the  injurj  was  caused  by  tbe 
coDditiCMi  «I  ue  cattle,  plaintiff  could  not  re- 
cover. 

2.  It  was  proper  to  refuse  to  charge  that.  If 
the  condition  of  tbe  cattle  contributed  to  their 
death  or  injury,  the  damages  so  occasioned 
should  be  cxduded,  rince,  whatever  the  condi- 
tion of  tiie  cattlb  tbe  carrier  was  bound  to 
transport  them  with  reasonable  diligence  and 
care. 

Appeal  from  District  Court,  Bctor  County; 
Jamea  Ij.  Sheppard,  Judge. 

Action  by  B.  F.  Dawson  against  the  T^as 
St  Pacific  Ballway  Company  and  others. 
From  a  Judgment  In  favor  of  plaintifr,  de- 
feodants  appeal.  Berersed. 

Bd  J.  Bamner,  H.  D.  McDonald,  and  L. 
F.  PaAer.  for  appellant  St  Louis  ft  San 
Francisco  B.  Co.  J.  M.  WagstafT,  for  ap- 
pellant Texas  ft  P.  By.  Co.  A.  S.  Hawkins, 
for  appellee. 

COXMEB,  C  J.  The  Judgment  from  wblcb 
this  appeal  has  been  prosecuted  Is  one  in  ap- 
pellee's favor  for  the  sum  of  $881.18,  equal- 
ly apportioned  against  the  Texas  ft  Pacific 
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Railway  Company  and  the  8t  Louis  &  San 
Francisco  Railroad  Oompany,  as  damages  on 
a  shipment  of  cattle  from  Odessa,  Tex.,  ria 
the  Texas  ft  Padflc  Bailway,  to  Sherman. 
Tex.,  and  thence  via  tbe  St.  Louis  ft  San 
Francisco  Ballroad  to  I^tham,  Kan.,  their 
final  destination.  The  actionable  negligence, 
as  alleged,  consisted  of  unreasonable  delays 
and  rough  treatment  In  transportation  that 
were  denied  by  tbe  appellant  companies, 
which  also  specially  pleaded  to  the  effect 
that  the  proximate  cause  of  tbe  loss  and  In- 
jury to  appellee'6  cattle  was  due  to  their 
weak  and  Impoverished  condition.  The  prin- 
cipal error  assigned  Is  to  tbe  action  of  the 
court  in  refusing  to  give,  as  requested  by 
appellants,  special  charge  No.  S,  presenting 
tbe  special  defense  mentioned.  We  have  con- 
duded  that  said  special  charge  Is  substantial- 
ly correct,  and  should,  under  tbe  drcnmstan- 
ces,  have  been  given. 

Appellee's  evidence  was  to  tbe  effect  that 
the  cattle  were  In  fair  condition  for  ship- 
ment, but  there  was  also  evidence  tmdtng 
to  a  contrary  conclusion.  To  Illustrate:  Ap- 
pellee testified,  among  other  things,  that 
there  had  been  but  little  If  any,  rain  on  the 
cattle  range  during  the  winter  of  1901  and 
spring  of  1902,  up  to  the  date  of  the  sb^jt- 
ment;  that  generally  tbe  grass  was  poor; 
that  be  gathered  the  cattle  In  question,  and 
was  tour  days  driving  the  60  miles  to  the 
railway  station;  and  that  the  "shipment 
conslBted  of  old,  thin,  weak  cows,  and  were 
the  enlllngs  of  the  herd,  which  I  wanted  to 
fatten  and  sell."  The  station  agent  at  Odes- 
sa testified:  "I  remember  tbe  shipment  of 
stock  in  question.  I  waa  presoit  when  tiiey 
were  loaded.  They  were  mostly  cows,  and 
they  were  very  poor  and  weak.  They  were 
so  weak  they  conid  hardly  go  up  toto  the 
cars,  and  some  of  tbem  fell  down  when  they 
brought  them  up  to  tbe  chute.  I  don't  think 
I  ever  saw  any  other  cattle  shipped  from 
Odessa  which  were  as  poor  and  thin  as 
these."  The  court's  charge  submitted  the  is- 
sue thus  raised  by  tbe  special  answer,  and 
the  evidence  in  negative  form  only.  That  Is, 
tbe  Jury  were  instructed.  In  substence,  that 
if  they  should  find  tbe  damage  shown  was 
due  to  unreasonable  and  negligent  delays, 
they  should  find  for  appellee.  In  general 
terms,  this,  by  implication,  excluded  a  find- 
ing In  appellants'  favor  in  event  tbe  dam- 
age proximately  resulted  from  the  condition 
of  the  cattle,  and  not  from  the  delays,  but 
we  think  it  vras  a  right  appellante  had  to 
have  the  Issue  affirmatively  presented  when 
so  requested.  See  Bailway  Co.  v.  Strlbling 
(Tex.  Civ.  App.)  84  S.  W.  1003;  Harris  v.* 
Harwell  (Tex.  Civ.  App.)  71  S.  W.  791;  Ry. 
Oo.  V.  Carter  (Tex.  Sup.)  88  S.  W.  159;  Ry. 
Oo.  V.  Washington,  94  Tex.  510.  68  S.  W. 
634. 

Appellants  also  apparently  sought,  in  their 
special  charge  No.  4,  which  was  rejected,  to 
have  the  Jury  instructed  to  the  effect  that 
In  tbe  assessment  of  damages  they  should 
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exclude  all  or  any  part  thereof  that  would 
have  resulted  from  the  condltlou  of  the  cat- 
tle In  case  the  ehiptaeiit  bad  been  with  rea- 
sonable dispatch.  But  this  cbarge,  we 
think,  was  properly  rejected.  It  was  to  the 
effect  that,  if  the  condition  of  the  cattle 
"contributed  to  their  death  or  injury,"  such 
damages  so  occasioned  should  be  excluded. 
Wliatever  the  condition  of  the  cattle,  appel- 
lants, having  received  them  therefor,  were  In 
duty  bound  to  exercise  ordinary  care,  and 
to  transport  them  with  reasonable  dispatch, 
and,  It  guilty  of  negligence  or  of  unreason- 
able delay  which  proximately  resulted  In  In- 
Jury,  they  are  liable,  although  the  results 
may  have  been  more  disastrous  than  would 
hare  been  had  the  cattle  been  In  good  condi- 
tion. Such  Is  the  rule  applied  io  the  trans- 
portation of  passengers,  and  we  know  of  no 
reason  why  It  should  be  otherwise  In  cases 
of  shipment  of  lire  stock.  See  Ry.  Co,  t. 
JJ^rguson  (Tex.  Civ.  App.)  64  S.  W.  797,  and 
Railway  Co.  t.  Lula  Williams  (not  yet  of- 
fiL-lally  reported)  78  8.  W.  B,  and  antborlties 
cited. 

The  question  presented  in  the  first  assign- 
ment is  not  likely  to  arise  on  another  trial, 
and  the  court  seems  to  have  properly  ex- 
cluded the  testimony  of  George  Sberrer,  as 
shown  in  the  bill  of  exceptions  relied  upon 
In  the  second  assignment.  While  this  wit- 
ness undoubtedly  qualified  himself  to  give  an 
opinion  as  to  the  actual  effect  of  an  ordi- 
nary shipment  upon  cattle  In  the  condition 
of  those  In  question,  we  are  not  prepared  to 
hold  that  his  individual  experience  was  ad- 
missible as  original  evidence. 

We  And  no  error  in  other  respects,  but  for 
tiiat  discussed  the  Judgment  will  be  revert' 
ed  and  tbe  cause  remanded. 


WOOD  et  ml.  t.  FULLEB. 

(Oonrt  of  Civil  Appeals  of  Texas.   Jan.  9; 
1901) 

8KQVB8TRATION— DAHAOBB— LIABILrrT  ON 
BOND. 

1.  Under  Rev.  St.  189B,  arts.  4874,  4876,  pro- 
viding that  in  suits  to  recover  personal  property 
by  sequeatratiOD  defendant  may  retain  possos- 
•ion  by  giving  a  boad  conditioned  to  have  the 
property  forthcoming,  or  to  pay  the  "vnhie 
thereof,"  and  that,  In  case  suit  goes  against  him, 
judf;ment  shall  be  entered  on  the  bond  for  the 
'*value  of  the  property,"  the  measure  of  dam- 
ages is  the  market  value  of  the  property  at  the 
time  of  the  trial,  and  not  at  the  time  and  place 
defendant  took  possession  of  It. 

Appeal  from  Dallas  (Jounty  Oonrt;  Ed.  8. 
Laudordale,  Judge. 

Action  by  H.  Poller  against  Fred  T.  Wood 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed. 

Oockrell  &  Gray,  for  appellants.  Wynne 

&  Blanks,  for  appellee. 

TALBOT,  J.  This  is  an  action  brought 
by  appellee.  Fuller,  against  appellant  Wood 


in  the  nature  of  a  seguestration  stdt  to  re- 
cover of  him  a  horse  alleged  to  be  of  tbe 
value  of  ¥1,000.  Petition,  affidavit,  and  bond 
were  filed  on  the  15th  day  of  September, 
1898,  in  due  form,  and  the  writ  of  sequestra- 
tion duly  issued.  On  the  same  day,  by  vir- 
tue of  said  writ,  tbe  sheriff  of  Dallas  county, 
Tex.,  seized  and  took  possession  of  said 
horse,  whereupon  tbe  appellant,  Wood,  pre- 
sented to  said  sheriff  a  replevy  bond  for  tbe 
horse  In  the  sum  of  $2,000,  with  Fred  J. 
Steer  and  W.  McLemore  as  sureties,  and  the 
horse  was  delivered  to  Wood.  Appellant 
Wood  pleaded  a  general  denial,  ownersbip  of 
the  horse,  and  other  special  pleas  not  neces- 
sary to  state.  There  was  a  trial  by  Jury, 
and  a  verdict  rend^ed  In  favor  of  appellee 
and  against  appellant  Wood  for  (1,000,  as 
the  value  of  said  horse  at  the  time  taken 
from  the  possession  of  appellee,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annnm. 
Judgment  on  the  bond,  as  provided  for  by 
article  4876,  Rev.  St.  1895,  was  rendered  on 
this  verdict  against  appellant  Wood  and 
against  appellants  Steer  and  McLemore  for 
the  sum  of  (1,270. 

Appellants*  first  assfgnment  of  error  com- 
plains of  tbe  charge  of  the  court  upon  the 
meastu'e  of  damages.  Tbe  court  charged  tbe 
Jury  that,  in  the  event  they  found  fc^  the 
appellee,  they  should  "return  a  vadlct  for 
the  plaintiff  for  the  amoimt  yon  find  from 
the  evidence  was  tbe  reasonable  market 
value  of  said  horse  at  tbe  time  and  place  the 
defendant  took  possession  of  him,  with  six 
per  cent,  interest  thereon  per  annum  from 
that  date."  It  is  Insisted  that  the  true  meas- 
ure of  damages  in  such  case  Is  the  market 
value  of  the  horse  at  tbe  date  of  the  trial, 
and  not  Its  market  value  at  the  time  and 
place  defendant  took  possession  of  It.  An 
examination  of  the  authorities  convinces  us 
that  appellants'  contention  must  be  sustain- 
ed. Whatever  conflict  of  authority  and  un- 
certainty may  have  existed,  we  believe  the 
question  has  been  deflmltely  settled  in  this 
state  by  our  Supreme  Court  in  the  case  of 
Luedde  v.  Hooper,  05  7ex.  172,  66  S.  W.  55. 
There  it  is  distinctly  held  that  tbe  tnie 
measure  of  damages  In  a  suit  to  recover  per- 
sonal property,  when  by  sequestration  the 
property  has  been  placed  In  the  bands  of 
the  sheriff  or  other  officer,  and  replevy  Irand 
given  by  the  defendant  in  the  writ  under  the 
statute  to  retain  possession  of  the  same  dur- 
ing the  pendency  of  the  suit,  is  tbe  market 
value  of  such  property  at  the  time  of  the 
trial,  when  the  question  arises,  as  In  this 
case.  In  the  original  proceeding.  The  rule 
announced  is  based  upon  articled  4874  and 
4876  of  the  Revised  Statutes  of  1895,  sup- 
ported by  the  case  of  Watts  v.  Overstreet, 
78  Tex.  571,  14  S.  W.  704,  and  authorities 
therein  dted.  The  facts  of  the  Luedde  Case, 
supra,  and  of  the  case  under  consideration 
are  practically  the  same,  and  the  holding  In 
that  case  is  decisive  of  the  question  bere. 

Other  assignments  of  enur  have  not  twen 
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considered,  for  the  reason,  aa  snggested  t)7 
connsel  for  appellants,  tbat  error  therein  pre- 
sented. If  any,  Is  not  likely  to  occur  opon  an- 
other trial. 

For  the  error  In  the  charge  of  the  court 
upon  the  measnre  of  damages  the  Judgment 
ot  the  court  below  Is  rerened.  and  the  cause 
remanded. 


WHITE  T.  WATSON  et  tl.* 

(Court  of  Civil  Appeals  of  Texas.   Jan.  3, 
190U 

PUBLIC  LANDS— SALE-SCHOOL  LANDS— ADDI- 
TIONAL SECTIONS— PURCHASE  BY  MINOR- 
HOME  SECTION  —  RESIDENCE  —  COMMISSION- 
ER'S CERTIFICATE— EVIDENCE. 

1.  Under  Const.  1876,  art.  7.  f  ^  and  artide 
14,  S  U,  regulatiug  sales  of  public  lands,  and 
Sayles'  Adu.  Civ.  St.  art.  14S2f,  authorizing  the 
sale  of  additional  school  lands  to  actual  settlers, 
a  minor  who  is  an  actual  settler  is  not  deprired 
of  his  right  to  purchase  additional  lands  hy  rea- 
son of  his  minority. 

2.  Where,  in  an  action  to  recover  land  sold  to 
defendant  as  additional  school  lands,  one  of  the 
material  iasnea  was  whether  defendant  was  an 
actual  settler  oo  his  home  section  when  the  land 
!u  controversy  was  awarded  to  him,  and  plaiu- 
tifTs  application  to  pnrchaae  the  land  was  made 
prior  to  defendant's  proof  of  three  years*  occn-  - 
pancy  on  his  liome  aecticui,  necessary  to  the  is- 
suance of  the  land  commissioner's  certificate  to 
such  effect,  sach  certificate  was  not  binding  on  : 
plaintiS,  and  was  therefore  inadmissible  to  prove  < 
defendant's  residence  on  his  home  section. 

Appeal  from  District  Conrt.  Pnio  Pinto  ■ 
County;  W.  J.  Oxford.  Judge. 

Action  by  T.  C.  White  against  Walter  ! 
Watson  and  others.  From  a  Judgment  in  ! 
favor  of  defendant  Walter  Watson,  plaintiff  | 
and  interrenlng  defendants  ai^>eal.  Be-  i 
versed. 

Cmdglngton  &  Peuix,  Theodore  Mack,  and 
Stevenson  &  Ritchie,  for  appellant  White. 
Wayne  H.  I^sater,  for  appellants  Lasater. 
H.  E.  Bradford,  O.  A.  UcGall,  and  Joo.  H. 
Baton,  for  appellee. 


CONNER,  C.  J.  For  the  second  time  this 
case  appears  before  us  on  appeal.  Appellee, 
at  the  dates  Involved,  was  a  minor  claiming 
the  section  of  land  In  controversy  as  addi- 
tional to  his  home  section,  both  of  which  bad 
been  awarded  to  blm  prior  to  appellant's  ap- 
plication to  purchase  the  land  In  controversy 
as  an  actual  settler  thereon.  The  former 
Judgment  was  reversed  because  of  a  per- 
emptory charge  In  appellant's  ftiTor  based 
upon  the  proposition  that  the  sale  to  appellee 
was  void  because  of  bis  minority.  See  Wat- 
son T.  White  (Tex.  Clr.  App.)  94  8.  W.  6!^  ' 
The  proposition  la  again  asserted  that  be- 
cause of  his  minority  appellee's  title  Is  void, 
the  cases  of  fbe  State  v.  Rogan  (Tm.  Sup.) 
M  S.  W.  1018,  Wurzbnch  v.  Burkett  (Tex. 
Civ.  App.)  60  3.  W.  590,  Adams  v.  King  (Tex. 
Civ.  App.)  66  8.  W.  484,  and  Dupree  t.  Duke 
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(Tex.  Civ.  ApD  )  70  S.  W.  561,  being  dted  as 
sustaining  the  ptoitnsltion.  In  the  case  of 
Adams  V.  King  we  followed  the  decision  in 
the  case  of  the  State  v.  Rogan,  the  purchases 
involved  being  under  the  same  law;  but  this 
case  was  dlstlnpilshed  from  both  State  t. 
Bogan  and  Wurzbach  v.  Burkett  in  the  opin- 
ion by  us  on  the  former  appeal.  We  deem  It 
unnecessary  to  reiterate  oar  views  as  express- 
ed in  the  opinion  In  Watson  v.  White,  noi 
will  we  attempt  to  add  to  what  we  there 
said,  save  to  call  attention  to  the  emphasis 
since  given  by  our  Supreme  Conrt  in  the 
cases  of  Tolleson  v.  Rogan,  73  S.  W.  520. 
and  Martin  v.  Terrell,  76  S.  W.  745,  to  the 
view  of  this  court  expressed  In  O'Keefe  r. 
McPherson,  61  S.  W.  534.  and  Watson  T. 
White,  supra,  as  to  the  weight  that  we  think 
should  be  given  to  the  well-known  aforetime 
rule  of  the  General  Land  Office  to  disregard 
the  question  of  minority  In  sales  of  public 
lands  requiring  actual  settlement  In  all  cases 
where  the  minor  had  capacity  to  ttecome  an 
actual  settler.  Having,  therefore,  on  ttae 
former  appeal  herein, .  determined  adversely 
to  the  main  contention  and  proposition  as 
almve  stated  on  this  appeal,  and  not  now  see- 
ing our  way  clear  to  determine  otherwise, 
notwithstanding  the  subsequent  conflicting 
opinion  in  Dupree  v.  Duke,  supra,  we  con- 
ceive It  to  be  our  duty  to  adhere  to  the  de- 
cision before  announced.  Burns  v.  Ledbetter, 
56  Tex.  282;  Kempner  v.  Huddleston,  90  Tex. 
1S2.  37  S.  W.  1060,  and  anthorities  therein 
cited.  We  hence  at  once  paas  to  the  consid- 
eration of  the  only  other  material  question, 
as  we  conceive,  presented  on  this  appeal. 
One  of  the  material  Issues  on  the  trial  was 
whether  appellee  was  an  actual  settler  on 
bis  home  section  at  the  time  of  the  award  to 
him  of  the  section  in  controversy.  Irrespect- 
ive of  title  to  the  home  section,  and  in  addi- 
tion thereto,  It  was  essential  to  appellee's 
recovery  that  this  fact  be  established,  and 
as  relevant  to  this  Issue  he  offered  the  cer- 
tificate of  tbe  Commissioner  of  the  General 
I^nd  Office  to  the  effect  that  the  required 
proof  of  three  years'  occupancy  on  the  home 
section  had  been  filed  in  tbe  General  Land 
Office  on-  February  21.  1000.  and  that  the 
same  was  deemed  "sutiictent";  In  conse- 
quence of  which  the  ceriificate  was  Iraued. 
Appellant's  application  to  purchase  had  been 
made  prior  to  such  proof  and  the  issuance  of 
the  certificate.  Tbe  certificate  therefore  did 
not  conclude  him  on  the  issue  of  appellee's 
actual  settlement.  I^mkin  v.  Matsler  (Tex. 
Civ.  App.)  73  S.  W.  970.  It  follows,  we 
think,  that  the  certificate  was  inadmissible, 
and  that  appellant's  objections  thereto  on 
tbe  ground  that  It  was  irrelevant  should  have 
been  sustained.  The  evidence  on  the  Issue 
mentioned  Is  of  conflicting  tendency,  and 
we  have  no  means  of  determining  what  ef- 
fect the  commissioner's  formally  expressed 
conclusion  that  the  proof  filed  with  him  wiis 
"suffldent"  may  hove  had  on  the  Jury.  At 
all  events,  the  court's  ruling  was  erroneous. 
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and  the  certlflcate  probably  jvejodiclal,  from 
which  It  follows  that  the  Judgment  must  be 
reversed. 
Bereraed  and  remanded. 


McIiB&N  et  al.  t.  CONNERTON  et  aL 
(Court  of  CiTil  Appeals  of  Texaa.  Jan.  IS, 
1801) 

VONOOR  AMD  PUBCHASER-ACTION  ON  FUR- 
CHASB-MONET  NOTES— DEFECT  IN  TITLE- 
STAY  OF  EXECUTION— TIHB  OF  UATURITT— 
RECOVBRT  OF  ATTORNBVS  FEES. 

1.  Where,  in  a  auit  on  purchase-money  notes 
and  to  foreclose  a  vendor's  lien,  it  appears  that 
after  they  became  doe  the  porcoaser  discovered 
an  outstanding  deed  of  trust,  14  years  old,  coo- 
Btitnting  a  cloud  on  title,  judgment  on  the  notes, 
with  a  stay  of  execution  and  wder  of  sale  until 
the  deed  is  released,  sufficiently  protects  the 
parcliaBer*a  rlghta,  and  gives  hiift  no  room  to 
ctunploJn. 

2.  Where  each  of  two  purchase-money  notes, 
maturing  a  year  apart,  provides  that,  on  default 
in  payment  of  principal  or  interest  on  the  one 
first  falling  due,  both  of  them  shall  become  im- 
mediately doe,  at  the  electlMi  of  the  holder, 
inch  a  default  entitles  the  bolder  to  recover  the 
whole  sum  due  by  both,  together  with  attor- 
ney's fees,  though,  after  the  default,  and  before 
the  maturity  of  the  second  note,  the  purchaser 
discovers  an  outstanding  deed  of  trust  consti- 
tuting a  cloud  CD  the  title,  since  such  defect  in 
the  utle  would  not  prevent  an  election  to  ma- 
tnro  the  second  note. 

Appeal  from  District  Court,  M  Paso  Ooan- 
ty;  W.  8.  Fly,  Judge. 

Aetlon  by  Michael  Connerton  and  otfaera 
against  EL  A.  McLean  and  othera.  Judgment 
tor  plaintUts,  and  defendants  appeal.  Af- 
firmed. 

Patterson  ft  Buckler,  for  appellants.  F. 
E.  Hunter,  for  appellees. 

FLT,  J.  This  Is  a  suit  Instituted  by  ap- 
pellees on  two  promissory  notes,  each  tor 
|1,2S0,  given  for  purchase  money,  and  to 
foreclose  a  vendofa  iiea  on  certain  Iota  In 
the  dty  at  EI  Paso.  Judgment  was  rendered 
in  favor  of  appellees  for  their  debt  and  fore* 
closure  of  their  lien,  but  execution  and  or- 
der of  sale  were  stayed  until  a  release  of  a 
certain  deed  of  trust  was  obUlned  and  placed 
on  record. 

In  July,  1901,  Michael  Connerton  and 
Land  sold  lota  14,  16,  and  16  in  Block  81  In 
Magoffin's  Addition  to  city  of  El  Paso  to 
appellants  for  $500  In  cash,  nnd  two  notes, 
each  for  fl,Z50,  and  due,  respectively.  In 
July,  1902  and  1903;  It  being  provided  in 
each  tiiat  default  In  payment  of  principal  or 
Interest  on  the  one  falling  due  should,  at  the 
election  of  the  owner,  mature  botb  of  them. 
When  the  note  became  due  ta  July,  1902.  it 
was  not  paid.  Three  weeks  before  the  land 
was  sold  to  appellants,  McLean  procured  an 
abstract  of  title  of  the  lots,  which  was  paid 
for  by  appellees.  The  abstract  showed  that 
a  former  owner  of  the  lots  had  given  a  deed 
of  trust  In  January,  1888,  on  the  land,  and 
th^  was  no  evidence  of  a  release  of  the 
same.   SfcLean  swore  tiiat  he  did  not  ek- 


amlne  the  abstract,  and  did  not  know  oC  the 
defect  In  the  tiUe  until  September  20,  1902, 
when  he  obtained  the  opinion  of  an  attorney 
as  to  the  title  to  the  lots.  At  that  time  Con- 
nerton promised  to  obtain  a  release  of  the 
deed  of  trust. 

We  see  no  just  ground  of  complaint  on  the 
part  of  appellants  at  the  Judgment  of  the 
court  Th^  did  not  desire  to  pay  the  notes 
unless  the  release  of  the  deed  of  trust  was 
obtained,  and  the  Judgment  provides  that 
they  shall  not  pay  nntU  the  release  Is  ob- 
tained and  recorded.  The  court  did  ocactly 
in  this  case  what  the  Supreme  Court  said 
should  have  be«n  done  in  Brown  v.  Ifont- 
gomery,  89  Tex.  200,  84  S.  W.  443,  and  re- 
versed the  judgment  because  such  action  was 
not  taken.  In  the  case  last  dted  It  Is  hdd 
that  In  cases  of  this  character  a  deed  re- 
serving a  vendor's  lioi  must  be  considered 
an  executed  contract  and  the  rule  as  to  the 
drcnmatances  under  which  a  vendee  In.soch 
contracts  can  defend  In  a  suit  tor  the  pur- 
chase money,  laid  down  In  Cooper  v.  Sln^e- 
ton.  19  Tez.  267,  70  Am.  Dec.  333,  is  copied. 
That  rule  la  as  follows:  "The  vendee  should 
establish  beyond  doubt  that  the  title  was  a 
failure  In  whole  or  In  part,  that  there  was 
danger  of  eviction,  and  alao  such  drcum- 
Btances  as  would  prima  fade  r^>el  the  pre- 
sumption that  at  the  time  of  the  purchase 
be  knew  and  Intended  to  run  the  risk  of  the 
defect"  The  rule  Is  apivoved,  vrith  the  ex- 
ception of  the  extent  to  which  the  proof  shall 
go  in  estabUshlng  failure  of  titie,  and  the 
court  says:  "It  Is  suflldent  If  he  establish 
same  to  the  satisfaction  of  the  court  and 
jury,  as  In  other  cases."  Let  It  be  conceded, 
as  held  In  the  Brown-Montgomery  Case,  and 
hi  May  T.  Taylor,  27  Tex.  125,  that  the  exist- 
ence of  the  deed  of  trust  constituted  a  par- 
tial tallme  of  the  title  to  the  land,  within 
the  meaning  of  tiie  role,  and  that  appellees 
agreed,  after  the  first  note  had,  by  Its  terms, 
matured,  to  clear  the  titl^  and  there  is  no 
evidence  that  there  was  any  dai^er  of  evic- 
tion under  the  deed  of  trust,  which  was  14 
years  old.  The  note  it  was  given  to  secure 
was  due  In  January.  1889,  and  it  appears 
more  like  a  case  of  neglect  to  cancel  a  de- 
funct Instrument  than  a  case  of  a  live,  active 
mortgage,  from  which  an  eviction  fw  a  sub- 
sequent purchaser  might  flow.  But  If  ap- 
pellants bad  brought  theiusclves  fully  within 
the  demands  of  the  rule,  the  provision  In  the 
Judgment  staying  execution  and  order  of 
sale  until  a  release  of  the  deed  of  trust  is 
secured  and  recorded  meets  all  of  the  equi- 
ties of  the  case,  and  there  is  no  just  canae  of 
complaint  unless,  as  insisted  by  appellants, 
tiie  second  note  had  not  matured  at  the  time 
the  snlt  was  Instituted,  on  account  ct  tbe  ex- 
istence of  the  deed  of  trust  If  that  posi- 
tion could  be  maintained,  nothing  would  be 
Involved  except  tbe  attorney's  fees  on  tbe 
second  note,  because  It  Is  apparent  that  no 
Increased  cost  vras  entailed  upon  appellants 
by  Including  tbe  second  note  In  tbe  suit  ex- 
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xpt  the  attorney's  fees.  If  tbe  note  due  In 
July,  1902,  waa  matured  on  that  date,  and 
could  be  aaed  on  at  tbe  time  this  suit  was  In- 
stituted, the  second  note  became  due  If  the 
holders  of  the  notes  elected  that  it  should 
become  due.  They  so  elected,  and  the  whole 
of  the  purchase  money  was  due  when  this 
suit  was  Instituted,  and  the  court  properly 
rendered  Judgment  for  attorney's  fees  on  the 
entire  sum. 
The  judgment  is  affinned. 


UILLEB  T.  HALLFORD. 

(Court  of  OlTil  Appeals  of  Texas.   Jan.  9, 

1904.) 

SCHOOL  UNX»-ADDITIONAL  PDBCHAaB-RB> 

SALE. 

1.  A  purchase  of  school  lands  as  an  additional 
purchase  by  the  owner  of  land  other  than  school 
lands,  under  Batts'  Cit.  6t  18B6,  art  4218fff,  is 
not  forfeited,  but  his  rights  therein  passed  to 
bis  vendee  by  his  sale  thereof  before  occupation 
to  another  not  an  actual  settler;  he  eontinning 
to  own  and  occupy  the  land  made  the  baMs  of 
snob  pnrchasa. 

Appeal  from  District  Court,  Callahan  Coun- 
ty; J.  H.  Calhonn,  Judge. 

Action  by  B.  H.  Miller  against  W.  J.  Hall- 
fbrd.  Judgment  for  defendant  PlalntltC  ap- 
peals. Berersed. 

Legett  &  Klrl^,  for  appellant.  Russell  & 
Buasell  and  Otis  Bowyer,  for  appellee. 

STEPHENS,  J.  Appellant  brought  suit 
against  appellee  to  recover  80  acres  of  school 
land  In  Callahan  county,  claiming  to  be  enti- 
tled to  tbe  land  as  vendee  of  L.  M.  Tyler,  to 
whom  it  had  been  duly  sold  as  tbe  owner  of 
land  other  than  school  land,  under  article 
421£fff,  Batts'  Civ.  St  1885.  The  award  was 
made  to  Tyler  in  November,  1897,  and  he 
was  recognized  in  the  General  Land  Office 
as  the  purchaser  till  March  6, 1903,  when  the 
Commissioner  Indorsed  on  his  obligation, 
"Land  forfeited  for  abandonment,"  which 
waa  followed  by  a  reclasslflcatlon  and  ap- 
praisement and  an  application  In  due  form 
by  appellee  to  purchase  as  an  actual  settler. 
Tbe  next  year  after  tbe  award  was  made  to 
Tyler,  be  sold  tbe  land  in  controTereiy  to  6. 
M.  Stokes  and  wife,  who  conveyed  It  the 
year  following  to  appellant's  wife;  tbe  deed 
redtlng  a  consideration  of  $175.  In  addition 
to  this,  May  21,  190B,  Tyler  made  a  convey- 
ance to  appellant  himself.  Tyler  never 
ceased  to  own  and  occupy  as  bis  place  of  res- 
idence tbe  land  made  tbe  basis  of  bis  appli- 
cation to  purchase  tbe  school  land,  and  tbe 
annual  Interest  paymenta  were  all  made  In 
bfs  name  by  the  successive  vendees,  but  nei- 
ther Tyler  nor  any  of  bis  vendees  ever  occu- 
pied the  land  in  controversy.  Appellee  went 
Into  possession  thereof  as  tbe  tenant  of  ap- 
pellant, and  while  so  In  possession  became  an 
actual  settler,  and  made  application  to  pur- 
ebaae  it  as  racb. 

The  tact!  aboTe  stated,  which  are  nndia- 


puted,  bring  tbe  case  within  the  ruling  made 
by  tbe  Supreme  Court  in  Nesting  v.  Terrell, 
75  S.  W.  485,  decided  since  the  trial  below. 

Tbe  Judgment  Is  therefore  roTened,  and 
here  tendered  for  appellant. 


LOPEZ  T.  TOQZS  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Jon.  18, 

1904.) 

APPBAIr^RBOORD— DISMISSAL. 
1.  Where  an  appeal  was  perfected  July  2Sth, 
and  tbe  transcript  of  the  record  was  applied 
for  by  appellant  on  September  23d,  and  deliver- 
ed to  him  on  October  2d,  and  filed  in  the  Court 
of  Civil  Appeals  on  tbe  1.5th  of  October,  and  tbe 
cause  submitted  for  decision  od  the  6tb  of  the 
next  January,  but  neither  party  had  filed  any 
briefs,  the  appeal  will  be  dismissed. 

Appeal  from  WUaon  County  Court;  H.  B. 
Gouger,  Judge. 

Suit  between  Narclso  Lopez  against  R. 
Yogis  and  others.  From  tbe  Judgment,  Nar^ 
dao  Lopez  appeals.  '  Dismissed. 

NEILL,  J.  The  appeal  Id  this  case  was 
perfected  on  tbe  25tb  of  July,  1903.  The 
transcript  of  tbe  record  was  applied  for  by 
appellant's  counsel  on  tbe  23d  of  Septem- 
ber and  delivered  to  him  on  the  2d  day  of 
October,  1903.  It  was  filed  in  this  court  on 
the  15tb  day  of  October,  1903,  and  this 
cause  submitted  for  its  decision  on  the  6th 
of  January,  1904.  No  brief  for  either  party 
has  been  filed  In  this  court  It  therefore  be- 
comes our  duty  to  dismiss  tbe  appeal  (Hunt 
T.  Glasscock  [Tex.  Civ.  App.]  65  S.  W.  209; 
Harris  v.  Bryson  [Tex.  Civ.  App.]  78  S.  W. 
548;  RaUway  v.  Hall  CTei.  Civ.  App.]  74  S. 
W.  778:  RaUway  v.  Brodc  [Tex.  Ov.  App.J 
77  &  W.  958).  which  Is  accordingly  dona 

Appeal  dlsmlsaed. 


W.  T.  BICKABDS  ft  CO.  T.  J.  H.  BBMIS 
&  CO.* 

(Court  of  CItO  Appeals  of  Texas.   De&  12, 

1903.) 

BXECUTION-BALE— RIGHT  TO  PROCEEDS-AB- 
SIONMENT— PROCEEDINGS  AGAINST  SHERIFF 
—STATUTORY  PENALTY— ADVERSE  CLAIMS- 
VALUE  OF  LAND— EVIDENCE— JUDQMENTS- 
SATISPACTION  BY  SURETY— SUB  ROGATION- 
TRANSFER  OP  INTEREST- VALIDITY  OF  CON- 
TRACT—CONSTRUCTIGN-^TRIAL  —  DIRECTION 
OF  VERDICT. 

1.  Where  a  claimant  of  an  execution  fnnd  ex- 
hibited what  on  its  face  appeared  to  be  a  valid 
written  contract  whereby  plaintiffs  agreed  that 
Hoch  claimant  should  have  a  certain  amount  of 
the  proceeds  of  tbe  execntlon,  the  sheriff  was 
not  called  on  to  determine  whether  such  pro- 
ceeds should  be  paid  to  plaintiffs  or  the  clnim- 
aut  but  had  a  rigtit  to  retain  the  money  and 
have  the  title  thereto  determined  by  the  court, 
and  in  so  doing  could  not  ha  subjected  to  the 
statutory  penalty  of  5  per  cent  per  month  for 
tailinff  to  pay  over  the  same. 

2.  The  makers  of  a  bond  indemnifying  a  sher- 
IflF  from  the  conseQUences  of  paying  out  an  exe- 
cution fnnd  to  them  were  entitled  to  contest  the 
right  of  plaintiffs,  who  claimed  the  fund«  to  re- 

'  Writ  ol  error  denied  by  Supreme  Court 
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eorer  the  Btatutoir  penalty  from  the  sheriff 
for  failure  to  pay  over  the  faud  to  them. 

3.  The  amount  for  which  land  sold  at  ezeca- 
tion  is  not  eyidence  of  Its  value  where  it  was 
shown  that  the  bid  was  made  by  a  young  em- 
ploji  of  the  purchaser,  and  that,  if  its  attorney 
had  been  present,  the  property  wonld  not  have 
been  bid  to  the  amount  that  it  was. 

4.  Where  a  judgmeut  against  a  principal  and 
surety  was  paid  by  the  surety  withoat  satisfy- 
ing the  same  of  record,  the  surety  was  subro- 
ented  to  the  lien  of  the  judgment,  and  he  or 
his  assignee  could  foreclose  the  same. 

6.  In  proceedings  to  compel  a  sheriff  to  pay 
oTor  the  proceeds  of  an  execution  sale,  where 
persons  claiming  adversely  to  plaintiffs  by  vir- 
tue of  a  purported  assignment  from  them  were 
made  partieB,  and  where  plaiatiffs  claimed  the 
assignment  was  voidable  becaase  of  false  rep- 
resf-ntations  of  the  assignee  as  to  the  solvency 
of  the  judgment  debtor,  the  value  of  his  interest 
in  the  laDO,  and  the  superiority  of  the  assignee's 
lien  thereon,  the  burden  was  on  ^aintiffs  to 
show  that  such  representations  were  false. 

(j.  Where  the  evidpnce  in  support  of  issues  by 
the  one  having  the  burden  ot  proof  thereon  is 
so  slight  that  reasonable  minds  could  not  ar- 
rive at  different  conclnstons  in  reference  there- 
to, there  Is  no  error  In  directing  a  verdict  for 
the  other  party. 

7.  Where  plaintiffs  and  defendants  entered  in- 
to a  contract  on  a  valuable  consideration  re- 
ceived by  plaintiffs,  by  which  a  certain  interest 
of  plaintiffs  in  a  judgment  was  transferred  to 
defendants,  and,  before  plaintiffs  made  any  ob- 
jection to  the  assignment,  execution  was  issued 
on  the  judgment,  levy  made,  sale  held,  and  the 
consideration  paid  to  the  sheriff,  the  defead- 
aut»'  right  to  the  iNvceeda  of  the  sale  became 
absolute,  no  fraud  being  established  in  the 
transaction. 

8.  Where  plaintiffs  and  defendants  entered 
into  n  contract  by  which  plaintiffs  transferred 
to  defendants  their  interest  in  a  judzment  In 
order  that  defendants  might  clear  up  tbeir  title 
to  the  property  sabject  thereto,  and  in  which  it 
was  agi'eed  that  plaintiffB  were  to  be  at  no  ex- 
pense in  connection  with  the  matter,  and  the 
land  was  sold  on  execution  at  defendants'  in- 
stance, dielr  payment  to  the  sheriff  of  a  sum 
snOldent  to  cover  the  costs  of  the  sale  was  a 
compliance  with  their  agreement  to  lare  plain- 
tiffs from  expense. 

Appeal  from  District  Gonrt  Marion  Conn- 
tj;  J.  M.  Talbot,  Judge. 

Action  by  W.  T.  Rlckards  &  Go.  against 
J.  H.  Bemls  &  Co.,  In  Trhlch  plaintiffs  re- 
covered Judgment  against  defendants,  and 
Hied  a  motion  against  1.  H.  Lanier,  as  sher- 
iff, to  require  him  to  pay  over  moneys  col- 
lected under  an  execution  issued  thereon. 
The  Clark  &  Bolce  Lumber  Company  and 
Fred  J.  Clark  and  J  M.  Dickson,  at  the  io- 
Btnnce  of  tbe  sheriff,  were  made  parties. 
Thcte  was  Judgment  for  the  sheriff,  and 
the  parties  brought  In  by  him,  and  plaintiffs 
appeal.  Affirmed. 

On  the  8tb  day  of  December,  1901.  W.  T. 
Rickards  &  Co.  filed  a  motion  against  I.  H. 
I^Anler,  sheriff  of  Cass  county,  Tex.,  to  re- 
quire him  to  pay  over  to  them  $1,009.30,  col- 
lected by  bim  on  a  sale  of  land  under  an 
execution  Issued  on  a  Judgment  rendered  in 
the  district  court  of  Marlon  county  on  June 
23,  1892,  In  favor  of  W.  T.  Kickanla  &  Co., 
lis  plaintiffs,  and  against  .7.  H.  Boiiiis  &  Co., 
na  defendants,  for  ¥4,317.4.'),  and  asks  for 
the  statutory  penalty  of  5  per  cent  per 
month.   I,  U.  Luuler.  sheriff  of  Cass  county, 


answered,  admitting  the  sale  of  tbe  land  and 
tbe  collection  of  $2,550  under  tbe  execatloa 
Issued  upon  said  Judgment,  and,  further,  that 
Joseph  M.  Dickson  had  demanded  of  bim 
$1,000  of  said  money,  said  Dickson  claiming 
an  assignment  of  said  amount  to  him  by 
plaintiffs;  that  he  paid  to  the  plalDtiffs, 
Rlckards  &  Co.,  tbe  sum  of  $1,480.70^  being 
all  of  said  money  collected  by  him,  except- 
ing the  $1,000  which  has  been  paid  the  Clark 
&  Boice  Lumber  Company,  upon  their  ex- 
ecuting him  an  indemnity  bond  for  $2,000, 
and  except  $09.30,  which  he  retained  ss  bis 
costs  in  making  tbe  levy  and  sale.  He  al- 
leged that  before  he  collected  said  moneys 
be  was  notlfled  that  the  plaintiffs,  Bickarda 
&  Co.,  had  transferred  to  J.  M.  Dickson  a 
$1,000  interest  in  said  judgment,  and  by  the 
terms  of  said  transfer  authorized  the  pay- 
ment of  $1,000  to  said  IMckson  before  the 
plaintiffs  In  Judgment  were  paid  any  sum 
whatever;  that  the  Clark  &  Bolce  Lumber 
Company  asserted  the  right  to  be  subrogat- 
ed to  all  the  rights  of  J.  SI.  Dickson  in  said 
Judgnient  and  entitled  to  receive  the  sum 
of  $1,000  of  tbe  proceeds  of  tbe  sale.  He  set 
out  tbe  indemnity  bond,  and  asked  that  tbe 
Clark  &  Bolce  Lumber  Company,  the  prin- 
cipals In  said  bond,  and  Fred  J.  Clark  and 
Joseph  U.  Dickson  be  made  parties  to  tbe 
cause.  Thereafter  the  makers  of  said  bond 
answered  In  tbe  cause.  On  May  5,  1902. 
tbe  plaintiffs,  Rlckards  &  Co.,  filed  their 
drst  supplemental  petition,  in  which  they  say 
that  It  Is  true  that  they  executed  and  deliv- 
ered to  J.  M.  DtckBon,  attorney,  on  May  29, 

1901,  an  assignment  of  $1,000  Interest  in 
tbeir  said  Judgment  In  the  district  court  of 
Marion  county  against  J.  H.  Bemls  &  Co. 
In  consideration  of  the  payment  to  them  of 
the  sum  of  $50  by  said  Dickson.  They 
charge  that  the  assignment  was  procured 
from  them  by  means  of  false  and  fraudulent 
representations  made  to  them  by  Dickson  in 
two  letters  written  by  blm  to  plaintiffs.  It 
is  alleged.  In  substance,  that  the  representa- 
tions contained  in  said  letters  that  J.  H. 
Bemls  &  Co.  were  Insolvent  and  tbat  plain- 
tiffs' Judgment  was  worthless,  were  not  true; 
and  tbat  It  was  not  true  that  the  purpose 
for  which  Dickson,  as  attorney  for  the  Clark 
Sc  Bolce  Lumber  Company,  desired  to  ob- 
tain an  interest  in  said  Judgment  was  to 
avoid  tbe  necessity  of  foreclosing  a  Hen  on 
the  land;  that  they  did  not  discover  the 
fraud  until  after  the  sale  of  the  land  by  tbe 
sheriff;  that  they  thereupon  notlfled  tbe  sher- 
iff not  to  pay  tbe  $1,000  to  Dickson,  but  that 
the  same  be  paid  to  plaintiffs'  attorneys. 
They  also  tendered  back  the  $50  considera- 
tion paid  for  the  assignment  with  6  per  cent 
Interest  from  May  29,  1901.   On  June  12, 

1902,  the  defendants  Clark  &  Bolce  Lumber 
Company,  F.  H.  Clark,  and  J.  M.  Dickson 
filM  their  flrst  amended  original  answer,  in 
which  they,  among  otlier  grounds,  demur  to 
the  plaintiffs'  right  to  recover  any  peiralty, 
"because  It  appeared  from  plalntUfs'  pnad- 
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Inga  tbat  they  had  transferred  to  defendants 
an  Interest  of  |1,000  la  their  judgment  for  a 
valuable  consideration,  which  the  plalntlfTa 
had  not  offered  to  return  until  long  after 
the  $1,000  bad  been  turned  over  by  I.  H. 
Lanier,  sheriff,  and  long  after  this  salt  was 
Instituted,  and  because  this  suit  was  in  effect 
an  Independent  snl^  and  sought  relief  yrhlch 
could  not  bare  been  granted,  and  made  par- 
ties which  cotUd  not  hare  been  made  par- 
ties on  a  motion  against  the  sheriff."    In  ad- 
dition to  a  general  denial,  they  furthw  an- 
swered in  substance:  "Tbat  the  plaintiffs 
had  been  represented  at  the  sale  made  un- 
der the  execution  by  their  attorney  and 
agent;  that  they  had  full  knowledge  of  all 
the  facts  which  they  now  claim  bad  been 
misrepresented;  that  they  bad  bid  at  said 
■ale  against  the  Clark  &  Bolce  Lumber  Com- 
pany, knowing  the  facts,  and  knowing  that 
the  Clark  &  Bolce  Lumber  <Company  claim- 
ed to  own  the  Sl.OOO  interest  In  the  judg- 
ment, and  knowing  that  the  Clark  &  Bolce 
Lumbtf  Company  would  not  have  bid  if  it 
bad  not  owned  the  Interest  of  $1,000  In  the 
judgment;  that  ail  representations  made  to 
the  plaintiffs  by  any  of  the  defendants  were 
true,  and  were  believed  to  be  true  when 
made,  and  were  made  In  good  faith;  that 
the  Clark  &  Bolce  Lumber  Company  would 
never  have  bid  at  the  sale  unless  It  bad  own- 
ed the  $1,000  Interest  in  the  judgment;  that, 
if  any   material   misrepresentations  were 
made— which  the  defendants  dented— then 
the  defendants  were  willing  and  offered  In 
court  to  have  the  transfer  of  the  :fi,000  in- 
terest In  the  judgment,  and  the  sheriff's  deed 
to      canceled  and  set  aside,  provided  they 
were  paid  their  $50  and  fhelr  $1,750  witb  6 
per  cent,  interest,  allowing  a  credit  on  said 
amounts  of  $1,000  as  of  tbe  day  of  the  sale; 
tbat  plaintiffs  had  never  paid  nor  tendered 
said  ^  back,  except  In  so  far  as  their  plead- 
ings filed  May  6.  1902,  contained  a  tender; 
that  at  tbe  time  of  tbe  sale  under  tbe  ex- 
ecution the  Clark  A  Bolce  Lumber  Company 
was  the  owner  of  the  lands  sold,  but  that 
J.  H.  Bemis  had  probably  a  nominal  out- 
Gtandlng  legal  interest  ther^n,  and  that  the 
Clark  &  Bolce  Lumber  Company  purchased 
tbe  Interest  of  $1,000  in  said  judgment  so  as 
to  perfect  its  technical  legal  title;  tbat  J. 
H.  Bemis  tiad  long  b^ore  conveyed  bis  in- 
terest In  said  lands  to  those  through  whom 
the  Clark  &  Bolce  Lumber  Company  claims; 
tbat.  If  J.  H.  Bemis  bad  not  conveyed  bis  In- 
terest in  said  land,  be  and  tbe  plaintiffs  were 
estopped  from  denying  that  he  had  so  con- 
veyed, because  on  July  8,  1801,  J.  H.  Bemis, 
as  president  of  tbe  Jefferson.  Lumber  Com- 
pany, a  private  corporation,  of  which  he  was 
tben  president,  had  executed  a  deed  to  the 
Henry  Wamell  land  to  W.  B.  Ward,  and  in 
Bald  deed  stated  that  said  land  had  been 
conveyed  to  tbe  Jefferson  Lumber  Company 
by  J.  H.  Bemis,  and  because  on  July  1,  1891, 
the  said  J.  H.  Bemis,  as  pretident  of  the 
Jefferson  Lumber  OonqMiny,  did  execute  to 
78B.W.— le 


Erastus  Jones  a  deed  conveying  said  Cas- 
tenon  land;  that  said  lands  were  accepted 
for  value  by  the  said  grantees  therein,  who 
believed  they  were  getting  a  good  title,  and 
tbat  tbe  Clark  &  Boice  Lumber  Company 
bad  succeeded  to  their  rights;  tbat  for  many 
years  prior  to  1802,  and  while  J.  H.  Bemis 
was  president  of  said  Jefferson  Lumber  Com- 
pany, said  land  was  always  treated  by  him 
as  tbe  property  of  tbe  Jefferson  Lumber 
Company,  and  assessed  for  taxation  as  its 
property,  and  tbat  plaintiffs  knew  all  the. 
facts."  On  the  8d  day  of  January,  190U. 
the  day  of  trial,  the  plaintiffs  fllM  an  amend- 
ed petition,  in  which  they  denied  tbat  the 
contract  made  with  Dickson  on  May  2&, 
1901,  was  an  assignment  of  an  Interest  In 
the  judgment,  and  withdrew  the  admission 
made  in  tbeir  former  pleadings  that  such  was 
tbe  effect  of  the  contract.  A  trial  was  had, 
and  the  exceptions  by  plaintiffs,  calling  in 
question  the  right  of  tbe  defendants  tbe 
Clark  &  Bolce  Lumber  Company,  Fred  Clark, 
and  J.  H.  Dickson  to  contest  and  object  to 
the  recovery  of  the  B  per  cent,  penalty  by 
plaintiffs  from  L  H.  Lanier,  sheriff,  were 
overruled,  and  the  spedal  exceptions  of  de- 
fendants to  plaintiffs'  pleading  seeking  to 
recover  such  penalty  were  sustained.  At  the 
close  of  the  plaintiffs'  evidence  the  court  In- 
structed a  verdict  for  defendants,  and  judg- 
ment followed  accordingly,  and  plalntuts  ap- 
peal. 

Figures  &  Fraitt  and  Todd  &  Armlstead, 
for  appellants.  L.  8.  Bcblnter  and  Joseph 
Dickson,  for  appellees. 

BOOKHOUT,  J.  (after  statin;  tlie  facta). 
1.  There  was  no  error  In  sustaining  the  de- 
fendants' exceptions  to  the  recovery  of -the 
statutory  penalty  of  6  per  cent,  sought  to 
be  recovered  from  the  sheriff  for  failing  to 
pay  plaintiffs  the  $1,000.  There  was  exhibit- 
ed to  the  sheriff  what  upon  its  face  appeared 
to  be  a  valid  written  contract,  made  for  a 
valuable  consideration,  whereby  plaiutlffs 
agreed  "tbat  said  Dickson  shall  have  the 
right  to  receive  the  proceeds  of  said  sale  up 
to  tbe  amount  of  $1,000."  Under  the  circum- 
stances shown  to  exist,  the  sheriff  was  not 
called  upon  to  determine  to  whom  the  $1,000 
should  be  paid.  He  was  not  required  to  con- 
stitute himself  a  judge  to  decide  the  ques- 
tion of  conflicting  Interests  between  the 
claimants.  Dnugherty  v.  Moon,  59  TeX.  899. 
He  had  tbe  right  to  retain  the  money  and 
have  the  question  as  to  who  was  entitled  to 
It  determined  by  tbe  court,  and  In  so  doing 
he  could  not  be  subjected  to  the  statutory 
penalty  of  6  per  cent,  per  month  for  failing 
to  pay  over  the  same.  McMahnn  v.  Hall,  30 
Tex.  59;  Piatt  v.  Philips.  37  Tex.  9.  He  hold 
the  money  for  this  purpose,  and  only  pnid  it 
out  upon  tbe  execution  to  blm  of  a  bond  in 
double  the  amount  thereof.  The  makers  of 
the  bond  were  entitled  to  contest  plaintiffs' 
right  to  recover  the  penal^.    They  were 
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made  parties  to  tlie  suit  by  tlie  sheriff,  and 
would  bave  beea  liable  for  the  jwnalty  had 
the  sheriff  been  liable  therefor.  Tb^  were, 
authorised  to  defend  against  sncb  recovery 
by  Interposing  a  demurrer  to  the  plalntUCa* 
pleadings  seeking  sncb  recoreiy. 

2.  Was  there  error  In  instmcttng  a  Ter^ 
diet  for  defendants!  As  stated,  the  misrep- 
resentations charged  in  the  pleadings  are: 
(ly  In  effect  that  J.  H.  Bepils  &  Co.  were 
Insolvent,  and  plaintiffs*  Judgment  was  worth- 
ies; (2)  that  the  purpose  for  which  defend- 
ant desired  to  obtain  an  Interest  In  plaln- 
tifftf  Judgment  was  to  avoid  the  necessity  of 
forecloabig  a  lien.  With  reference  to  the 
Insolvency  of  J.  H.  Bemls  &  Co.,  It  was 
shown  that  long  before  April  10,  1901,  plain- 
tiffs were  informed'  that  J.  H.  Bemls  &  Co. 
were  Insolvent,  and  plaintiffs'  debt  was  char- 
ged off  as  bad;  that  plaintiffs'  Judgment  Was 
rendered  June  23,  1892;  that  an  execution 
was  Issued  on  August  4,  1802,  but  that  noth- 
ing was  collected;  a  large  balance  appears 
to  be  still  nnsatlBfled.  There  was  no  evi- 
dence that  J.  H.  Bemls  &  Co.  were  solvent. 
Bemls  was  a  witness  In  the  case,  but  was 
not  asked  as  to  his  solvency.  The  evidence 
falls  to  disclose  the  value  of  the  Interest 
whlcb  J.  H.  Bemls  ft  Co.  bad  In  the  land 
sold.  The  ocecutlon  describes  the  property 
levied  upon  as  one  undivided  one-balf  inters 
est  In  and  to  the  following  described  land, 
to  wit:  (1)  Henry  Wamell  tract  of  land  of 
819  acres;  iZi  Lonis  Castenou  Burvey  for  960 
acres.  The  first  tract  was  bid  Id  at  the 
sheriff's  sale  by  the  defendants,  and  the  sec- 
ond by  the  plalntiffB.  There  was  no  testimo- 
ny offered  as  to  the  Interest  actually  owned 
by  J.  H.  Bemis  or  tbe  firm  of  Bemls  &  Co. 
in  the  land,  except  as  shown  by  the  levy. 
Bemis  testified  that  be  had  not  acquired  any 
Interest  Id  the  land  since  1890.  It  1b  Btated 
In  the  letter  of  DlcksoD  to  plaintiffs,  dated 
July  16,  1901,  Introduced  in  evidence  by 
plaintiffs,  "that  the  Clark  &  Bolce  Lumber 
Company  actually  owned  these  lands,  bDt 
that,  if  J.  H.  BemlB  had  any  apparent  Inter^ 
est  of  record.  It  was  not  a  real  Interest  of 
any  particular  value,  because  (1)  as  to  the 
Henry  Warnell  land  he  had,  for  the  Jefferson 
Lumber  Company,  a  corporation  of  which  he 
was  president,  executed  to  W.  B.  Ward,  In 
July,  1891,  a  deed  of  the  entire  property,  re- 
citing tbat  tbis  land  bad  been  conveyed  to 
the  Jefferson  Lumber  Company  by  J.  H. 
Bemis;  and  (2)  sB  to  the  Louis  Castenon  land 
he  had,  for  tbe  same  company.  In  1891,  as 
its  president,  executed  a  deed  to  Elrastus 
Jones  of  tbe  entire  property,"  and  that  "tbe 
Clark  &  Bolce  Lumber  Company  owned  the 
title  of  Ward  and  Jones."  These  matters 
were  also  specifically  plead  by  defendants. 
If  these  facts  are  true,  then  It  seems  tbat 
the  Clark  &  Bolce  Lumber  Company  acquired 
title  to  tbe  land  by  estoppel.  Garothers  v. 
Alexander,  74  Tex.  328,  12  8.  W.  4;  11  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  429.  We  do 
mot  think  that  tbe  amount  for  which  the  land 


sold  at  execution  sale  should,  under  tbe  cir- 
cumstances surrounding  the  sale,  be  consid- 
ered as  evidence  ot  tbe  value  of  Bemls*  in- 
terest In  the  land.  The  letter  of  OidESon, 
last  referred  to,  states,  In  effect,  that;  "U 
their  attorney  had  been  present,  the  prop- 
erty would  certainly  have  not  been  bid  to 
over  die  ^000;  that  the  attorney  for  tbe  de- 
fendante  was  not  present  at  the  sale,  nor  was 
any  officer  of  tbe  Clark  ft  Bolce  Lumber 
Company,  It  being  idmply  represeoted  by  a 
young  employ^."  At  the  time  of  tbe  sale 
platotlffs'  Judgment  against  Bemis  &  Co. 
was  over  nine  years  old,  and  nothing  had 
ever  been  paid  upon  it  Execution  was  Is- 
sued thereon  In  1892,  and  placed  In  the  hands 
of  the  sheriff  of  Marlon  county,  and  was  by 
him  returned  nulla  bona  August  15,  1892. 
It  seems  that  at  tbe  time  of  trial  there  was 
still  a  balance  due  upon  tbe  Judgment.  In 
the  letter  to  tbe  plaintiffs  of  May  10th  the 
plaintUts  were  Informed  that  defendants' 
plan  was  to  have  an  executton  Issued  on 
plaintiffs*  Judgment,  and  levied  on  tbe  Bemis 
Interest  In  the  lands,  which  It  was  expected 
would  be  purchased  by  the  defendants. 
PlalDtlfls  knew  that  It  was  defendante'  pur- 
pose to  clear  the  title  to  the  land.  The  let- 
ter of  July  16th  by  Dickson  to  jtlalntiffa 
atetes  that:  "A  great  many  Judgmente  had 
been  obtained  against  J.  H.  Bemls.  and  tbe 
first  one  to  be  recorded  in  Cass  count)- 
agalnst  him  was  one  In  favor  of  the  Atlanta 
Bank,  which  was  against  him  and  <3.  M.  D. 
GrigBby  and  others.  This  Judgment  was  re- 
corded and  abstracted  in  such  a  way  as  to 
make  it  a  lien  upon  any  property  wtiich  J. 
H.  Bemls  might  really  own  In  Cass  county. 
This  Judgment  was  primarily  against  J.  H. 
Bemis,  G.  M.  D.  Grigsby  being  only  a  surety. 
The  Judgment  has  not  been  aatlsfled  upon 
the  record,  but  as  a  matter  of  fact  It  has  been 
satisfied  to  tbe  Atlante  Bank  by  Grigsby. 
The  effect  of  this  was  to  subrogate  Grigsby 
to  the  lien  of  tbe  bank  so  far  as  this  bank 
was  concerned,  and  Grigsby  now  has  a  claim 
against  Bemls  secured  by  a  lien  on  any  land 
which  Bemis  might  really  own  In  Cass  coun- 
ty. Tbis  Judgment  is  now  practically  con- 
trolled by  my  client.  In  order  to  foreclose 
this  lien  It  will  be  necessary  to  bring  suit 
against  Bemls  setting  up  the  facts  and  as- 
serting tbe  lien  and  get  a  decree  of  fore- 
closure. This  would  take  some  time,  and 
would  involve  some  trouble  and  expense.  1 
thougbt  it  would  be  simpler  therefore  to  have 
tbe  property  sold  out  under  some  Judgment 
which  was  Inferior  as  a  lien  to  tbat  of  the 
Atlanta  Bank,  and  on  Investigation  found 
tbat  your  Judgment  was  In  tbis  position.  It 
was  my  idea  to  sell  tbe  property  out  under 
your  Judgment,  when  tbe  purchaser  would 
get  whatever  title  Bemls  had,  subject  only 
to  the  Atlanta  Bank  Judgment,  and  if  an  ar- 
I  rangement  was  made  with  the  owners  of 
I  tbat,  whatever  apparent  title  Bemls  had  in 
j  the  property  would  become  vested  In  the  pur- 
I  cliaser.    Tbe  amount  of  the  Atlanta  Bank 
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Judgment  la  much  In  excess,  I  am  Informed, 
of  what  1b  tbe  Talue  ol!  the  property.  I 
therefore  thought  that  if  we  bought  an  in- 
terest of  $1,000  In  your  Judgment  It  would 
be  ample  to  protect  us  against  any  possible 
loss  In  the  matter,  and  the  title  would  be 
straightened  In  an  easy  and  inexpensive  way." 
It  was  admitted  that  the  juUgmcut  against 
Bemis  and  Grigshy,  referred  to  in  the  letter, 
Id  faTOT  of  the  Atlanta  Bank,  was  a  mistake, 
and  it  was  intended  and  should  have  stated 
that  it  was  in  favor  of  the  American  Bx- 
change  Bank.  No  proof  was  offered  show- 
ing that  defendants  did  not  have  a  lien  upon 
tbe  land  superior  to  plaintiffs.  It  was  not 
shown  that  plaintiffs'  Judgment  bad  ever 
been  abstracted  and  the  abstract  filed  in  Cass 
county,  or  that  they  had  any  Hen  on  tbe  land 
prior  to  the  levy  of  the  execution.  If  It  be 
true  that  the  American  Exchange  Bank  had 
a  Judgment  against  Bemis  as  principal  and 
Grigsby  as  surety,  and  such  Judgment  was 
a  lien  on  the  land,  and  the  same  was  paid 
by  tlie  surety,  and  the  Judgment  was  not  sat- 
isfied of  record,  Grigsby  would  be  subrogated 
to  such  lien,  and  he  or  his  assigns  could,  by 
proper  proceedings,  have  the  same  foreclosed. 
Darrow  v.  Summerhfll,  93  Tex.  92,  53  S.  W. 
680,  77  Am.  St  Rep.  833;  Mitchell  v.  Dewltt, 
25  Tex.  Supp.  181;  3  Pom.  Eq.  Jur.  p.  4Q9, 
i  1419.  The  bnrden  was  upon  plaintiffs  to 
show  the  solvency  of  Bemis  &  Co.,  the  value 
of  their  Interest  in  the  land  levied  upon,  and 
that  defendants  did  not  Iiave  a  lieu  on  the 
land  superior  to  plalntiCTs,  and  that  the  state- 
ment of  the  defendants  made  in  the  letters 
of  the  attorney  were  false.  The  evidence 
tending  to  support  these  issues  was  so  slight 
that  reasonabie  minds  could  not  liave  ar- 
rived at  different  conclusions  in  reference 
thereto.  It,  in  effect,  amounted  to  no  evi- 
dence; hence  there  was  no  error  In  instruct- 
ing a  verdict  for  defendants.  Joske  v.  Ir- 
vine, 91  Tex.  575,  44  S.  W.  1059.  Plaintiffs 
did  not  tender  back  the  consideration  stipu- 
lated In  the  contract  ($50)  until  May  5,  1902—' 
10  months  after  they  discovered  the  alleged 
fraud.  The  defendants  offered  to  cancel  the 
sale,  and  have  the  sheriff's  deed  set  aside, 
provided  they  were  restored  their  $50  and 
their  $1,750  and  interest,  the  same  to  be  cred- 
ited with  tbe  $1,000  paid  them  by  the  sheriff. 

3.  It  la  here  Insisted  that  tbe  contract  be- 
tween plaintiffs  and  Dickson  was  not  an  as- 
Rlgnment  of  any  part  of  tbe  Judgment.  The 
entire  correspondeace  shows  that  both  parties 
understood  that  tbe  contract  was  an  actual 
transfer  of  the  interest  of  the  Judgment. 
Plaintiffs  made  on  May  14,  1902,  to  Dickson, 
this  statement:  "We  will  transfer  to  you  the 
amount  of  the  judgment  if  you  desire."  In 
the  testimony  of  Mr.  Johnson,  one  of  the 
plaintiffs,  he  states,  "Upon  behalf  of  W.  T. 
Rickards  I  executed  an  assignment  of  Inter- 
est In  the  Judgment  to  Joseph  Dickson."  In 
plaintiffs*  SDpplemental  petition,  filed  May  6, 
1902,  It  la  distinctly  alleged  that  plaintiffs  had 
made  an  assignment  of  interest  in  tbe  Judg- 


ment to  Joseph  M.  Dickson.  In  the  amend- 
ment filed  by  plaintiffs  on  the  31  day  of  Jan- 
uary, 1903,  they  for  the  first  time  stated  that 
the  contract  was  not  an  assignment  of  an 
interest  in  the  juilgment,  and  not  intended  to 
be.  Whether  the  contract  constituted  an  as- 
signment of  an  interest  in  the  Judgment,  we 
think,  under  the  facts,  is  Immaterial.  The 
facts  show  tiiat  the  contract  was  made  by  iha 
parties  for  a  valuable  consideration  to  and 
received  by  plaintiffs,  and  before  they  made 
any  objection  thereto  the  execution  was  issued 
on  the  Judgment,  and  levy  had  been  made, 
and  tbe  sale  had  taken  place,  and  the  con- 
sideration had  been  paid  to  the  sheriff.  Such 
being  the  case,  defendants'  right  to  the  $1.- 
000  became  absolute,  unless  plaintiffs  were  In 
a  position  to  show  that  they  bad  been  de- 
frauded into  making  the  contract  As  stated, 
the  evidence  failed  to  establish  any  fraud  in 
the  transaction. 

4.  Under  the  fourth  assignment  of  error 
plaintiffs  claim  that  In  any  event,  they  should 
have  had  a  Judgment  for  $69.30.  tbe  amount 
of  costs  retained  by  I.  H.  Lanier,  as  sheriff, 
and  ixj  which  he  was  entitled,  as  shown  by 
his  return  upon  the  execution.  By  the  let- 
ters between  the  plaintiffs  and  Dickson  It  la 
stated  that  plaintiffs  "shall  be  at  no  expense 
In  connection  with  said  matter,"  A  fair  in- 
terpretation of  the  contract  Is  that  plaintiffs 
were  to  get  their  $50  for  tbe  transfer,  and 
no  costs  were  to  be  taken  out  of  this  amount. 
The  defendants  were  to  get  the  net  proceeds 
of  the  sale  up  to  $1,000,  and  beyond  thit 
amount  they  had  no  Interest  In  the  matter. 
The  amount  of  these  costs  was  practically 
paid  to  the  sheriff  by  the  defendants  when 
they  paid  him  the  $1,750  In  cash,  and,  in  our 
opinion.  In  making  such  payment  defendants 
complied  with  the  terms  of  their  contract 
even  If  the  contract  Is  to  be  Interpreted  as 
plaintiffs  claim. 

The  ns^gnments  not  discussed  have  been 
carefully  considered  by  ns,  and  are  wlUiout 
merit. 

Finding  no  error  In  the  record,  the  lodg- 
ment is  affirmed. 

On  Rehearing. 
(Jan.  23.  1904.) 
Appellants  complain  on  their  motion  for 
rehearing  that  we  were  In  error  in  stating 
In  the  opinion  that  it  Is  stated  In  the  letter 
from  Dickson  to  plaintiffs,  dated  July  IG. 
1901,  Introduced  In  evidence  by  plaintiffs, 
"that  the  Clark  &  Boiee  Lumber  Company 
actually  owned  these  lands,  but  that  If  J- 
H.  Bemis  bad  any  apparent  Interest  of  rec- 
ord. It  was  not  a  real  interest  of  any  particu- 
lar value,  because  (1)  as  to  the  Henry  Warnell 
land  be  bad,  for  the  Jefferson  Lumber  Com- 
pany, a  corporation  of  which  he  was  presi- 
dent, executed  to  W.  B.  Ward,  In  July,  1891, 
a  deed  to  the  entire  property,  reciting  that 
this  land  had  been  conveyeiJ  to  the  Jefferson 
Lumber  Company  by  J.  H.  Bemis;  and  <2> 


Digitized  by 


Google 


244 


78  SOUTHWESTERN  REPORTEtt, 


CTei. 


BB  to  the  Loals  Castenon  laud  he  had,  ^or  the 
same  company,  la  1891,  as  Its  president,  exe- 
cuted a  deed  to  Erastus  Jones  to  the  entire 
property,"  and  that  "the  Clark  &  Bolce  Lum- 
ber Company  owned  the  title  of  Ward  and 
Jones."  This  complaint  Is  Just.  The  state- 
ment is  not  contained  In  the  letter,  and,  In 
so  far  as  the  opinion  so  stated,  It  la  corrected. 
This  does  not  change  the  conclusfon  reached 
Id  the  case,  and  the  motion  for  rehearing  la 
overruled. 


CRAWFORD  T.  ARNOLD  et  al. 

(Court  of  ClTil  Appeals  of  Texas.  Jan.  18, 

1904.) 

ADVERSE  POSSESSION— BTIDENCE-DEEDS  TO 
ADVERSE  CLAIMANTS— ADMISSIBILITY. 

1.  On  the  issue  whether  there  was  an  out- 
atandtng  title  io  a  third  party  to  a  tract  which 
a  deed  purported  to  convey,  deeds  to  him  and 
those  under  whom  he  claimed,  showing  a  claim 
of  title  for  more  than  10  years,  adverse  to  the 
grantee  in  the  deed  In  suit,  are  material  In  con- 
nection with  evidence  of  actual  possi^^on  for 
the  statutory  period  by  anch  daimants. 

Appeal  from  Dittrli^  Court,  Frio  Ooun^; 
B.  A.  Staveiu,  Judge. 

Action  by  R.  F.  Arnold  and  others  against 
Y.  F.  Crawford.  From  a  Judgment  in  fa- 
vor of  plaintiffs,  defendant  appeals.  Re- 
versed. 

I.  N.  Spann  and  0.  A.  Davles,  for  Appel- 
lant. MagUB  Smith,  for  appellees. 

NEILL,  J.  On  the  16th  day  of  February, 
1898,  appellees,  who  are  plaintiffs  below,  by 
their  warranty  deed  of  that  date,  conveyed 
to  appellant,  defendant  below,  961  acres  of 
land  in  Frio  county,  which  was  speclflcally 
described  by  metes  and  bounds.  In  the  same 
deed  plaintiffs  reserved  100  acres  of  the  tract 
to  be  set  apart  to  them  by  defendant  In  a 
square  on  any  side  or  comer  that  be  might 
designate.  The  defendant  having  failed  and 
refused  to  set  aside  to  plaintiffs  the  100 
acres  reserved  by  tbem  in  the  deed,  the  plain- 
tiffs, on  the  2lBt  day  of  November,  1900,  filed 
this  suit  In  the  nature  of  trespass  to  try  title 
to  recover  the  100  acres  and  to  have  It  par- 
titioned to  them  by  a  decree  of  tbe  court 
Pending  the  suit  a  survey  of  tbe  tract  em- 
braced within  the  field  notes  of  the  deed  was 
made  under  the  order  of  the  court,  and 'upon 
actual  survey  the  tract  was  found  to  con- 
tain only  937  acres.  Tbis  survey  was  ac- 
quiesced in  by  all  the  parties  to  the  suit  as 
determining  the  quantity  of  land  conveyed- 
After  it  w^as  made,  the  plaintiffs  amended 
their  pleadings,  claiming  only  76  acres  of  the 
tract,  and  asted  Judgment  therefor,  and  that 
that  quantity  of  the  land  be  partitioned  to 
them.  The  defendant  answered  that  he  was 
entitled  under  plaintiffs'  deed  to  861  acres  of 
the  tract;  that  there  Is  a  field  containing  15^ 
acres  of  the  land,  which  has  been  fenced, 
cultivated,  and  held  In  peaceable  and  ad- 
verse possession  by  other  parties  for  more 


than  a  period  of  10  years,  and  Is  owned  by 
Dr.  R.  Reddltt;  that  plaintiffs  never  placed 
defendant  In  possession  thereof,  and  he  is 
advised  and  believes  that  said  outstanding 
title  to  said  15^  acres  Is  good,  and  cannot 
tie  recovered  In  law  from  the  present  owner 
and  holder  thereof,  by  reason  of  which  he 
holds  only  61%  acres  of  land  over  and  above 
tbe  861  acres  which  was  conveyed  and  war- 
ranted to  him  by  plaintiffs'  deed,  and  that 
plaintiffs  should  not  recover  of  Mm  more 
than  61%  acres.  He  further  answered  that 
at  the  time  he  purchased  the  land  from  plain- 
tiffs they  represented  and  warranted  to  him 
that  a  certain  line  of  fence  pointed  out  was 
on  and  belonged  to  said  premises;  that  such 
representations  were  untrue;  that  such  fence 
was  not  on  and  did  not  belong  to  said  lands, 
and  that,  therefore,  there  was  a  breacb  of 
said  warranty,  which  entitled  him  to  recover 
from  plaintiffs  the  reasonable  value  of  such 
fence,  which  he  alleged  to  be  ^7.60,  and 
prayed  Judgment  therefor.  There  was  a  trial 
of  the  case  before  a  JU17,  and  the  defensive 
matters  pleaded  were  submitted  to  them,  and 
the  Issue  determined  by  a  verdict  In  favor  of 
plaintiffs,  upon  which  Judgment  was  entered 
in  their  favor  for  76  acres,  and  all  coats  were 
taxed  against  tbe  defendant. 

No  error  Is  assigned  questioning  the  Judg- 
ment so  far  as  it  affects  the  issue  of  tbe  al- 
leged breach  of  warranty  regarding  the 
fence.  The  assignments  of  error  relate  only 
to  the  Issue  as  to  the  outstanding  title  to  the 
16%  acres  averred  by  defendant  to  be  in  Dr. 
R.  Reddltt,  and  of  the  action  of  the  court 
in  assessing  all  costs  against  defendant.  Be- 
fore considering  the  assignments,  we  wilt 
say  that  the  Issue  as  to  outstanding  title  was 
only  raised  by  the  special  plea  hereinbefore 
stated,  the  defendant  not  having  interposed  a 
general  denial  or  plea  of  not  guilty.  It  was 
agreed  in  writing  between  the  parties  "that 
the  records  of  all  deeds  or  muniments  of  title 
either  party  might  desire  to  offer  in  evidence 
.  might  be  offered  in  lieu  of  the  oiiglnal,  sub- 
ject to  such  objections  only  as  might  be  of- 
fered to  the  original  documents."  The  de- 
fendant having  Introduced  testimony  show- 
ing that  Dr.  Bedditt  owns  and  claims  the 
laii  acres  in  controversy,  and  that  be  and 
those  under  whom  he  claims  have  had  ac- 
tual possession  thereof  for  12  or  IS  years 
prior  to  February,  1898,  and  from  that  time 
up  to  the  date  of  trial,  offered  In  evidence 
the  record  of  a  deed  dated  July  22,  1901, 
from  J.  C.  B.  Harkness  to  Dr.  R.  Reddltt.  to- 
gether with  the  record  of  other  deeds,  which 
would  show  that  Redditt  and  his  grantor, 
Harkness,  and  those  under  whom  they  claim, 
had  been  claiming  said  15%  acres  of  land, 
situated  in  the  south  comer  of  the  tract  de- 
scribed by  the  field  notes  In  the  deed  from 
plaintiffs  to  defonrlant,  adverse  to  plaintiffs 
for  a  period  longer  than  10  years  prior  to 
February,  1898.  The  introduction  of  the  rec- 
ord of  said  deeds  was  objected  to  upon  tbe 
ground  tbey  were  Immaterial  and  Irrelevant 
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TUB  ot^ectlon  woe  sustained,  and  defend- 
uDt  not  permitted  to  Introdace  in  evidence 
tlie  record  of  said  instnunents.  We  think 
tbe  testlmon}-  offered  was  clearly  relevant  to 
the  issue  made  bj  the  pleadings,  and  would. 
In  connection  with  the  other  evidence  Intro- 
dnced,  strongly  tend  to  show  an  outstanding 
title  to  the  151^  acres  at  tbe  time  plalntlfls 
conveyed  tbe  lands  to  tiie  defendant. 

For  the  error  of  the  court  In  excluding  saU 
testimony,  the  judgment  is  reversed,  and  the 
cause  remanded. 


niAHONET  et  nx.  T.  FLANAGAN  et  aL 

(Court  of  <3vU  Appeals  of  Texas.  Jan.  0, 
1904.) 

DEKDS— RXCITAL-NOnCB  TO  PXJBOHikBMR— 

TSROIOT. 

1.  Recital  of  a  deed  that  the  graators  nve, 
transfer,  and  convey  tbe  land  to  their  daagnter 
in  consideration  of  Z300  paid  them  "at  various 
times  her  marriase,''  Is  sufSdent  to  put  a  par- 
chaser  from  ber  Eusband  after  her  death  on  in- 
quii-}-  as  to  whether  the  land  v/aa  her  separate 
property,  as  the  deed,  on  its  face,  vould  have 
made  it,  had  It  redted  that  the  payments  were 
made  "betortf '  her  marriage. 

2.  Where  the  verdict  In  trespass  to  try  title 
a  merely  for  plaintiff  for  the  land,  and  there  is 
eridence  that  the  value  of  the  rents  and  dam- 
ages is  the  same  amount  as  the  value  of  the 
improvemeutSt  it  will  be  inferred  that  the  jury 
Bet  off  one  against  the  other. 

Appeal  from  District  Court,  Harrison  Oonn- 
ty;  Richard  B.  Levy,  Judge. 

Action  by  Cecil  Flanagan  and  others,  by 
J.  W.  Flanagan,  their  next  friend,  against  H. 
O'Mahoney  and  wife.  Judgment  for  plain- 
tiffs. Defendants  appeal.  Affirmed. 

This  was  an  action  of  trespass  to  try  ti- 
tle, which  was  brought  by  appellees  Cecil 
Flanagan,  Hunter  Flanagan,  and  Annie  aiay 
Flanagan,  minors,  by  their  next  friend,  J. 
W.  Flanagan,  against  appellants,  and  in 
which  tbe  judgment  was  rendered  for  plain- 
tiffs. Both  parties  to  the  suit  claim  title 
under  John  T.  Hunter  and  wife.  On  Febru- 
ary 28,  188S,  John  T.  Hunter  and  wife  con- 
veyed tbe  propaty  to  Sallie  Flanagan,  the 
mother  of  appellees.  The  deed  Is  as  follows: 
"State  of  Texas,  County  of  Harrison.  Know 
all  men  by  these  presents  that  we  John  T. 
Hunter  and  Ann  Hunter  of  Marshall, 
HarrlsoD  County,  Tnas,  have  this  day  and 
date  sold  bargained  and  conveyed  to  our 
daughter,  Sallle  Flanagan  of  Marshall,  Har- 
rison County,  Texas,  she  being  the  wife  of 
J.  W.  Flanagan  Jr.  of  Marshall,  Harrison 
Connt7,  Texas,  all  of  our  right  and  title  to 
a  certain  tract  or  parcel  of  land  described  as 
follows  (lOQ)  one  hundred  and  sixty  acres  of 
laud  more  or  less  known  as  a  part  of  tbe 
Henry  Teel  headrlgfat  survey  we  John  T. 
Huntor  and  Ann  M.  Hunter  bought  said  land 
from  R.  6.  Hamll  and  wife  and  now  be  It 
known  that  we  Jnim  T.  Hunter  and  wife 
Ann  M.  Hunter  of  State  and  County  above 
mentioned  do  give,  transfer  and  conv^  to 


our  daughter  Sallle  Flanagan  for  the  consid- 
eration ($300)  three  hundred  dollars  {Mild  us 
in  hand  at  various  times  her  marriage  to  J. 
W.  Flanagan,  Jr.  the  land  la  known  as  the 
John  T.  Hunter  farm  situated  about  Z%  miles 
north  SI.  of  Marshall,  Texas,  we  convey  all 
of  and  title  to  said  Sallle  Flanagan  our 
daughter  of  said  land  which  Is  now  rented 
to  Wm.  Albright  for  the  year  of  1888  Sallle, 
Flanagan  is  to  have  all  benefits  derived  from 
said  land  from  this  date  on  as  we  John  T. 
Hunter  and  Ann  M.  Himter  rellnaulah  all 
claim  after  date  of  this  deed  now  be  it  known 
that  said  land  has  on  it  at  present  three 
aegto  cabins  and  two  houses  in  the  yard 
where  our  resident  lately  burned  tbe  land  and 
all  these  on  from  this  date  on  belongs  to  our  ' 
Aingbter  Sallle  Flanagan  to  bold  and  con- 
trol and  dispose  of  as  she  see  proper.  Now 
we  John  T.  Hunter  and  Ann  H.  Hunter  of 
Afarshall  Harrison  County,  Texas,  do  bind 
ourselves'  to  warrant  and  defend  Sallle  Flan- 
agan in  all  claims  that  may  arise  legally  In 
regard  to  the  title  to  the  above  land  we  give 
this  warrantee  deed  to  our  Daughter  Sallle 
Flanagan  of  said  County  and  State  now  we 
sign  our  names  and  acknowledge  our  slgirtt- 
ture  in  presence  oC  witness  this  the  28tb. 
Feby.  1888.  Signed  by  John  T.  Hunter  and 
Ann  M.  Hunter.*'  The  court  on  the  issue  of 
title  Instructed  a  verdict  for  plaintiff.  Tlie 
Issues  as  to  rentel  value  of  land  and  dam- 
ages, and  of  Improvements  made  by  defenU- 
ante  In  good  faltb,  were  submitted  to  the 
Jury.  The  jury  returned  a  verdict  for  plain- 
tiff for  the  land,  but  found  nothing  for  rente 
and  damages  or  for  Improvements.  De- 
fendaute  appeal 

T.  P.  Young,  for  appellants.  F.  H.  Pren- 
deigast,  for  appellees. 

BOOKHOUT,  J.  (after  stetlng  the  facte). 
Ccnnplaint  Is  made  of  tbe  action  of  the  court 
in  Instructing  a  verdict  for  plaintiffs  on  the 
issue  of  title.  Tbe  evidence  showed  tliat  at 
tbe  time  of  the  execution  of  tbe  deed  Sallie 
Flanagan  was  Ibe  vrife  of  J.  W.  Flanagan, 
and  that  plaintiffs  are  their  eblldren.  Sallle 
Flanagan  died,  and  J.  W.  Flanagan  subse- 
quently married  Mattle  Elanagan.  J,  W. 
Flanagan  and  Mattie  Flanagan  sold  the  land 
to  D.  T.  Noble  and  J.  F.  Bryant  on  the  IBtfa 
day  of  December,  1886,  by  warranty  deed, 
which  was  duly  acknowledged  and  recorded; 
the  consideration  being  part  cash,  and  their 
three  notes,  each  for  $121.75,  each  payable  te 
J.  W.  Flanagan  or  bearer,  secured  by  a  ven- 
dor's lien,  and  payable  in  one,  two,  and  three 
years,  respectively,  after  date.  D.  T.  Noble 
and  J.  F.  Bryant  conveyed  the  land  te  de- 
fendant Mrs.  B.  O'Mabopey  for  $387JtO,  tbe 
amount  of  these  notes.  In  January  188T;  tbe 
consideration  being  the  cancellation  of  these 
notes.  Flanagan  In  the  spring  of  1896  bor^ 
rowed  from  Mrs.  B.  O'Mahoney  $12S,  and 
deiMslted  tbe  three  notes  aecnted  by  D.  T. 
Noble  and  J.  F.  Bryant  as  security  therefor. 
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When  the  first  of  the  three  notes  matured, 
Noble  and  Bryant  refused  to  pay  It,  and  stat- 
ed tliey  would  not  pay  the  notes.  Thereupon 
the  defendant  H.  O'Mahoney  procured  J.  W. 
Flanagan  to  write  to  Nohle  and  Bryant,  re- 
questing them  to  convey  the  land  to  Mrs. 
B.  O'Mahoney  In  satisfaction  of  the  notes, 
which  they  accordingly  did.  There  was  un- 
disputed evidence  tliat  the  consideration, 
$300,  recited  in  the  deed  from  John  T.  Hunter 
and  Ann  M.  Hunter  to  Saliie  Flanagan,  was 
paid  out  of  the  separate  estate  of  SalUe  Flan- 
agan, and  that  it  was  the  intention  of  the 
parties  to  make  the  land  her  separate  prop- 
erty. Neither  H.  O'Mahoney  nor  Mrs.  B. 
O'Mahoney  had  any  actual  notice  when  the- 
.land  was  conveyed  to  her  of  the  title  of 
plaintiffs.  They  did  know  that  J.  W.  Flan- 
agan had  been  twice  married,  and  that  he 
bad  children  by  his  first  wife  at  the  time  Mrs. 
O'Mahoney  loaned  Flanagan  the  money,  and 
at  the  time  the  land  was  conveyed  to  her. 

The  question  presented  Is,  was  the  recita- 
tion in  the  deed  to  Sallle  Flanagan  sufficient 
to  put  a  reasonably  prudent  person  upon  In- 
quiry as  to  whether  the  land  was  community 
or- her  separate  property?  The  recitation  re- 
ferred to  reads:  "Now  he  it  known  that  we 
John  T.  Hunter  and  wife  Ann  M.  Hunter  of 
State  and  County  above  mentioned  do  give, 
transfer  and  convey  to  our  daOghter  Sallle 
Flanagan  for  the  consideration  ($300)  three 
hundred  dollars  paid  us  in  hand  at  various 
times  her  marriage  to  J.  W.  Flanagan,  Jr. 
the  land,"  etc.  It  will  be  noted  that  the 
conveyance  Is  by  John  T.  Hunter  and  wife 
to  their  daughter  Sallle  Flanagan.  It  nsed 
the  words  "give,  transfer  and  convey."  It 
further  specifies  the  consideration  of  three 
Imndred  dollars  "paid  us  in  hand  at  various 
times  her  marriage."  There  seems  to  be  a 
word  omitted  between  the  words  "times" 
and  "her"  In  this  recitation.  Either  the  word 
•'before*'  or  "since"  would  supply  the  omis- 
sion. If  the  word  "before"  was  omitted,  and 
the  recitation  should  read  "paid  us  in  hand 
at  various  times  before  her  marriage,"  the 
deed,  upon  its  face,  would  make  the  land  her 
separate  property.  If  the  word  "since" 
should  tie  supplied,  then  It  would  show  that 
the  consideration  was  paid  since  marriage, 
and  the  land  would  appear  to  be  community 
property.  The  facts  recited  In  the  deed  were 
sufficient  to  put  a  purchaser  upon  Inquiry  as 
to  whether  the  land  was  the  separate  prop- 
erty of  Mrs.  Saliie  Flanagan,  or  the  com- 
munity property  of  herself  and  husband. 
Whatever  Is  sufficient  to  put  a  purchaser 
upon  Inquiry,  which,  if  prosecuted  with  or- 
dinary diligence,  will  disclose  the  true  con- 
dition of  the  title,  is  held.  In  law,  to  be  notice. 
Wethered's  Adm'r  v.  Boon,  17  Tex.  150;  Ba- 
con V.  O'Connor,  25*  Tex.  226.  227;  Sickles  v. 
White.  66  Tex.  179,  17  S.  W.  543.  There  la 
no  contention  that  Inquiry  would  not  have 
disclosed  the  true  condition  of  the  title.  The 
fact  that  neither  appellee  nor  her  husband 
had  read  the  deed  from  Hanter  and  wife  to 


Mrs.  Saliie  Flanagan  does  not  affect  the  ques- 
tion. This  deed  was  In  her  chain  of  title 
and  recorded,  and  she  is  conclusively  pre- 
sumed to  have  notice  of  its  recitals.  Bryan 
V.  Crump,  55  Tex.  1;  Renick  v.  Dawson,  55 
Tex.  102;  Caruth  v.  Grigsby,  57  Tex.  259. 
W^e  conclude  that  the  defendant,  under  the 
facts,  was  not  a  good-fslth  purchaser  of  the 
land,  and  that,  so  far  as  the  title  ia  con- 
cerned, there  was  no  error  In  instructing  a 
verdict  for  plaintiffs. 

The  fourth  assignment  complains  of  the 
charge  of  the  court  In  defining  a  purchaser 
in  good  faith  as  "one  who  not  only  supposes 
himself  to  be  the  true  owner,  but  who  is  Ig- 
norant that  hla  title  Is  contested  by  a  person 
claiming  a  better  title.  A  possessor  In  good 
faith  will  be  entitled  to  compensation  for  the 
permanent  and  valuable  improTements  be 
has  made  upon  the  land  while  so  in  posses- 
sion, though  it  should  turn  out  his  title  Is  de- 
fective, or  that  another  has  a  superior  title." 
This  charge  announced  a  general  rule,  and  is 
correct  Other  parts  of  the  cbaise  oorrectly 
applied  the  law  to  the  facts. 

It  was  shown,  in  addition  to  the  facts  re- 
cited, that  appellant  bad  made  Improvements 
upon  the  land  of  the  value  of  $125.  It  was 
also  shown  that  the  rental  value  of  the  land 
and  damages  was  fl26.  The  jury  did  not 
find  anything  for  improvements,  or  for  the 
rental  value  and  damages  to  the  land.  The 
value  of  the  rents  and  damages  being  the 
same  as  the  value  of  the  Improvements,  it 
may  be  inferred  the  Jury  set  off  one  against 
the  other.  There  Is  no  evidence  that  appellee 
made  any  Investigation  as  to  the  validity  of 
the  title  under  which  Mrs.  O'Mahoney  claim- 
ed, or  that  she  had  consulted  an  attorney  In 
reference  to  the  same,  prior  to  her  purchase. 

The  charge,  as  a  whole,  fairly  submitted 
the  Issue  of  ImproTementa  In  good  faith,  and 
there  was  no  error  In  refusing  the  special 
charge,  the  refusal  of  which  Is  made  the 
ground  of  the  fifth  assignment  of  error. 

Finding  no  error  In  the  record,  the  iaSs- 
ment  la  affirmed. 


LITHGOW  V.  SWBEDBBRG. 
(Court  of  Civil  Appeals  of  Texas.   Jan.  6, 

1904.) 

UBN  POR  REPAIRS-DEATH  OT  OWNSR— PRB- 
SENTUENT  AND  ALLOWANCE  OF 
CLAIM— BFFHCT. 

1.  The  fact  that  the  owner  of  a  steam  boUer 
placed  in  possessiou  of  a  mechanic  for  puri>oses 
of  repah  dies  before  Its  redelivery  and  payment 
for  toe  repairs,  and  the  claim  therefor  Is  pre- 
sented to  and  allowed  against  his  estate,  being 
approved  and  classified  by  the  county  judge, 
does  not  take  away  the  mechanic's  lieo  given 
by  Rev.  St  1S05.  art.  S320.  providing  that,  when 
any  article  shall  be  repaired  any  mechanic 
or  other  workman,  he  is  anthorlzed  to  retain 
possession  until  the  amount  due  is  fally  paid  off: 
nor  does  it  impair  the  power  of  sale  given  to 
such  lienor  by  article  3322. 

Appeal  from  District  Ooort^  Webb  County; 
A.  U  McLane,  Judgei 
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Action  by  F.  H.  Llthgow,  aa  admlnlstratw 
of  the  estate  of  G.  A.  Charleston,  deceased, 
against  C.  A.  Sweedberg.  Judgment  for  do* 
fendant,  and  plalntUT  appeola  Afflnned, 

A  Wlnalow.  tor  aK^Uant 

NEXLL,  J.  Thla  suit  waa  brongbt  by  the 
appellant,  as  administrator  ot  tbe  ratate  of 
C.  A  CbarleHton,  deceased^  against  the  appel- 
lee, to  recover  possession  of  a  20  horse  power 
bolls,  as  the  property  of  the  estate  of  dece- 
dent This  appeal  Is  from  a  Judgment  in  fft> 
Tor  of  defendant. 

The  ondlspnted  facts  are  that  plaintiff's 
Intestate  was  at  the  time  of  his  death  the 
owner  of  tbe  property  sued  for;  that,  prior 
to  Ms  death,  deceased  placed  the  boiler  In 
defendant's  possession  for  tbe  purpose  of  hav- 
ing him  repair  It;  that  defendant  made  tbe 
repairs,  in  which  he  furnished  tbe  material, 
Tbe  repairs  not  being  paid  for,  and  the  boiler 
being  In  possession  of  tbe  defendant  at  tbe 
Ome  of  Charleston's  death,  letters  of  admin- 
istration having  t>een  granted  to  plaintiff,  de- 
fendant presented  to  bim  bis  claim  against 
tbe  estate  for  $15,  of  which  $11.15  was  for 
the  repairs  made  on  the  boiler.  Tbe  claim 
was  allowed  on  May  10,  1902,  filed  with  tbe 
clerk  of  tbe  county  court,  and  approved  and 
classified  by  tbe  county  Judge.  Afterwards 
plaintiff,  as  administrator,  demanded  of  de- 
fendant possession  of  the  boiler,  which  was 
refused;  defendant  claiming  that. he  was  en- 
titled to  retain  poaaeasloD  until  bis  charges 
for  labor  and  material  famished  In  making 
tbe  repairs  were  fully  paid. 

Under  these  undisputed  facts,  the  only 
question  to  be  determined  is,  who  was  enti- 
tled to  possession  of  tbe  boiler?  We  think 
this  question  is  answered  in  defendant's  fa- 
vor by  article  3320,  Rev.  St  1895,  which  is 
as  follows:  "Whenever  any  article,  imple- 
ment, utensil  or  vehicle  shall  be  repaired  with 
labor  and  material,  or  wltti  labor  and  without 
fumistUng  material,  by  any  carpenter,  me- 
chanic, artisan  or  other  workman  in  this 
state,  such  carpenter,  mechanic,  artisan  or 
other  workman  is  authorized  to  retain  posses- 
sion of  said  article,  implement  ntaisil  or  ve* 
hide  nutl]  the  amount  due  on  same  for  re- 
pairing by  contract  shall  be  fully  paid  off  and 
discharged."  This  is  but  a  declaration  of  the 
common-law  principle  that  a  bailee  for  hire, 
who  performs  services  upon  the  goods  of 
another,  has  a  lien  on  such  goods  to  secure 
his  reasonable  charges  fWilson  v.  Martin,  40 
N.  H.  88;  Harris  v.  Woodruff,  124  Mass.  205, 
26  Am.  Rep.  658;  Morgan  v,  Congdon,  4  N. 
Y.  552;  2  Kent,  Comm.  [5th  Ed.]  G3n),  and 
has  the  right  to  retain  possession  until  hjs 
demand  Is  satisfied,  thougb  be  has  no  power 
of  sale,  unless  given  by  statute  or  contract 
tHoldennan  v.  Manier,  104  Ind.  118.  3  N.  B. 
811:  In  re  Merrick,  91  Mich.  342.  51  N.  W. 
890).  But  in  this  state  article  3322  gives 
such  bailee,  as  is  defendant  the  power  to 
sell,  and  prescribes  the  mode  of  SHie.  There 
Is  nothing  In  the  statutes  regarding  estates 


of  decedents  that  takes  from  an  artisan  ttie 
right  of  poflseasion  given  by  artlde  882(K  nor 
tbe  power  <a  sale  conferred  by  article  3822. 
We  can  see  no  reason  why  an  administrator, 
in  the  absoice  of  a  statute  conferring  it, 
should  have  any  greater  right  tlian  deceased 
would  have  bad  if  he  had  lived.  D^endant^s 
ilen  and  right  to  possession  until  Us  debt  is 
satisfied  were  vested  rights  tinder  tbe  statute, 
which  courts  have  no  authority  under  the  law 
to  construe  away.  If,  bef<a«  Ghaiieston  died, 
defendant  had  sued  htm  and  obtained  judg- 
ment for  the  value  of  bla  labor  and  material 
furnished  In  repalrli^  tbe  botlw,  sneh  suit 
would  not  have  been  a  waiver  of  bis  right 
to  retata  possession  until  his  debt  was  satis- 
fied. The  presentation  ot  his  claim  to  the 
administrator  for  allowance,  and  Its  approval 
and  classlflcation,  could  not  affect  the  adminis- 
trator more  favorably  than  sucb  suit  and 
Judgment  would  bis  intestate.  It  seems  to 
be  a  rule  In  administration  of  estates  that  a 
creditor  cannot  be  compelled  to  surrender  his 
collateral  securlly  unless  he  is  tendered  tbe 
whole  amount  of  his  debt  Woemer  on  Ad- 
ministration, 858. 

The  judgment  of  the  district  court  Is  a^ 
firmed. 


GALVESTON,  H.  Sc  S.  A.  RT.  CO.  v.  CAS- 
SINELLI  ft  CO. 
'<Coort  of  Civil  Appeals  of  Texas.    Jan.  6, 
1904.) 

RAILBOADS  —  ANIMALS  ON  TRACKS  —  NBSOU- 
GSNCB— BDBDBN  07  PROOT-^EVIDSHCB 
— aUFFIGIBNCT. 

1.  In  an  action  aftainst  a  railroad  for  the 
valne  of  mnlen  killed  at  a  sidins,  tbe  burden 
was  on  plaintiff  to  prove  negligence  of  defend- 
ant's employfis. 

2.  The  mere  fact  that  a  paasenser  train  wa« 
running  at  a  high  rate  of  speed  does  not  show 
DPgliyence,  in  an  action  to  recover  for  mule? 
which  had  been  tamed  loose  by  their  driver, 
who  was  preparing  to  load  freight  cars  stand- 
ing on  a  siding,  ana  thereupon  went  around  the 
end  of  the  cars  onto  the  main  track,  where  they 
were  stmck  by  the  train,  the  employes  on  which 
had  no  warning  that  the  mpleS  were  likely  to 
go  onto  the  track. 

Appeal  from  Kinney  County  Court;  M.  P. 
Malone,  Judge. 

Action  by  Q.  B.  CassinelU  ft  Co.  against  tbe 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Baker.  Botts,  Baker  ft  Lovett  and  Bills  ft 
Iiove,  for  appellant.  EamMt  Jones  and  Jo- 
seph Jones,  for  appellee. 

JAMES,  0.  J.  The  action  was -to  recover 
the  value  of  two  mules  killed  by  appellant's 
train  at  a  switch  or  siding  known  as  "Kin- 
ney." At  that  place  the  right  of  way  was 
fenced,  but  there  were  gates  on  either  side. 
Defendant  at  that  place  deposited  freight  cars 
on  the  switch,  and  wagons  came  into  the 
gate  to  load  freight  and  carry  it  to  Bradcett. 

1 1-  See  Railroadi,  vol.  41.  Cent.  Dig.  |  UTL 
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On  thla  occasion  there  were  five  cars  there 
loaded  with  bay.  The  switch  track  was 
aorth  of  the  main  track,  and  faced  a  gate. 
PlalDtHTs  employ^  had  come  with  a  wagon 
with  five  mules,  and  had  stupped  at  tbi!  sec- 
ond car  from  the  east  end  of  this  string  of 
cars.  He  proceeded  to  unhitch,  and  bad  un- 
hitched the  two  lead  mules,  and  was  unhitch- 
ing the  others,  preparatory  to  turning  them 
all  out  of  the  right  of  way.  He  turned  tbe 
two  lead  mules  loose,  and  they,  having  gone, 
were  about  60  or  70  yards  to  that  end  of 
the  cars,  and  around  the  end  of  tbe  west  car, 
while  the  teamster  was  unhitching  the  others, 
when  they  were  struct  by  a  passenger  train 
and  killed.  Tbe  teamster,  Alverado,  testified 
that  he  thinks  they  went  around  the  west 
end  of  the  cars,  and  crossed  over  the  main 
track,  and  presumed  that  they  became  fright- 
ened, and  ran  back  on  the  track,  when  they 
were  struck.  He  further  testified  that  he  did 
not  see  the  mules  when  they  went  off  or 
when  tbey  were  killed,  because  be  was  busy 
switching  the  others.  His  testimony,  there- 
fore, as  to  their  having  crossed  tbe  main 
track  and  gone  over  to  tbe  Smith  side,  and 
were  frightened  back.  Is  merely  a  conclusion; 
he,  in  effect,  admitting  that  be  knew  nothing 
about  it.  There  was  testimony  that  the  track 
(tbe  main  track)  was  straight,  and  a  mule 
on  the  track  could  have  been  seen  a  mile 
or  more.  But  there  was  do  testimony  that 
these  mules  were  on  that  track  until  Bti'uck, 
or  south  of  the  track,  and  they  must  have 
been  south  of  the  string  of  cars  to  be  seen 
from  an  engine  coming  from  the  east;  or,  to 
say  the  least,  while  Uiey  were  north  of  tbe 
cars,  If  they  could  be  seen  at  all  there,  or 
behind  tbe  west  car,  there  was  nothing  to 
notify  persons  on  the  engine  that  these  ani- 
mals were  likely  to  go  upon  the  track  ahead 
of  the  train.  The  burden  of  proof  was  upon 
plaintiff  to  prove  negligence  of  defendant's 
employSa.  The  animals  were  killed  In  a  very 
short  time  after  they  were  turned  loose  un- 
der the  above  circumstances.  There  is  noth- 
ing In  tbe  evidence  tending  to  establish  de- 
fendant's negligence,  unless  It  be  tbe  high 
rate  of  speed  at  which  the  passenger  was 
moving.  This  alone— particularly  under  the 
conditions  existing  here— was  not  negligence. 
I.  &  Q.  N.  Ry.  Go.  T.  Wear.  1  Gammel.  Law 
J.  S41. 

Rerened,  and  rendered  for  appellant; 


TINKLE  V.  SWEENEY  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.  Jan.  2,  1004.) 

INTOXICATINO  LIQUORS-SELLING  TO  MINORS 
—CIVIL  OABILITV— BELIEF  OP  AGS-CONDI- 
TIONS OF  BOND-BREACH. 

1.  There  is  no  civil  liability  tor  selling  liqaor 
to  a  minor  where  the  linuor  dealer  believed, 
and  had  good  reason  to  believe,  that  the  minor 
was  over  21  years  of  age. 

2.  That  a  minor  entered  a  liquor  dealer's 
place  of  busineBs  on  three  occasfons,  and  re* 
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mained  therein  only  iMig  enoagh  to  purchase, 
drink,  and  pay  for  beer,  does  not  show  a  breach 
of  the  dause  of  tbe  liqutv  dealer's  bond  re- 
lating to  pwmitting  a  minor  to  enter  and  re- 
main in  the  place  ot  business. 

Appeal  from  District  Court*  Ghayson  Coun- 
ty; Bice  Maxey,  Judge. 

Action  by  Emily  Tinkle  agalnat  M.  J. 
Sweeney  and  others.  From, a  Judgment  for 

defendants,  plaintiff  appeals.  Afflrm^wT. 

J.  H.  Bandell,  for  appellant. 

BAINEY,  C.  J.  This  suit  was  instituted 
to  recover  on  a  liquor  dealer's  bond  for  selliDg 
Intoxicating  liquors  to  a  minor  and  allowing 
said  minor  to  enter  and  remain  In  tbe  appel- 
lees' place  of  business.  Defendants  pleaded 
tbe  general  denial,  and  specially  tbat  Sweeney 
and  his  employes  believed,  and  had  good  rea- 
sons to  believe,  that  the  minor  was  more  than 
21  years  of  age.  The  case  was  tried  l>efore  a 
Jury,  and  verdict  and  Judgment  rendered  for 
defendants,  and  plaintiff  prosecutes  this  ap- 
peal. 

Various  assignments  of  error  are  presented 
complaining  of  the  charge  of  the  court,  and 
tbat  tbe  Judgment  of  the  com-t  Is  contrary  to 
the  evidence,  in  that  tbe  evidence  shows  tbat 
Sweeney  permitted  tbe  minor  to  enter  and  re- 
main on  tbe  premises,  contrary  to  the  terms  of 
tbe  bond.  Conceding  tbat  tbe  court  erred  in 
its  charge,  as  complained  of,  in  view  of  tbe 
testimony  tbe  case  must  be  affirmed.  The 
evidence  is  sufllcIeDt  to  support  tbe  verdict  of 
tbe  Jury  tbat  Sweeney  had  good  reasons  to 
believe,  and  did  believe,  tbat  the  minor  was 
21  years  of  age.  This  flndi-..:;  settled  the 
question  of  liability  for  selling  to  the  minor. 

On  the  Issue  as  to  the  minor's  remaining  in 
Sweeney's  place  of  business,  tbe  evidence 
shows  without  conflict  that  said  minor  enter- 
ed said  place  of  business  on  three  occasions, 
and  remained  therein  only  long  enough  to  pur- 
chase some  beer,  drink  It,  and  pay  for  It 
This  evidence  does  not  show  a  breach  of  tbat 
clause  of  tbe  bond  relating  to  permitting  a 
minor  to  enter  and  remain  in  tbe  place  of 
business.  This  issue  Is  definitely  settled  by 
the  opinion  of  the  Supreme  Conrt  in  answer  to 
certified  questions  from  this  court  See  Tin- 
kle T.  Sweeney  (Tex.  Sup.)  ffT  S,  W.  009,  8 
Tex.  Ct.  Rep.  674. 

The  judgment  Is  affirmed. 


BtTRTON-LINOO  CO.  r.  BOTEB. 

(Court  of  Civil  Appeals  of  Texas.  Jan.  10; 

1901.) 

LnflTATIONS— AMENDMENT  OP  PLKACING— 
CHANOB  OF  CAUSE  OF  ACTION. 

1.  PIfiintiff  sued  on  an  acconnt.  an  exhibit  of 
which  was  attached,  alleging  that  on  Marvli 
SOtb,  and  divers  dates  thereafter,  as  shown  in 
the  exhibit,  he,  at  defendant's  request,  sold  the 
goods  described  in  the  acconnt,  "for  wblch  de- 
fendant agreed  and  undertook  to  pay  plaintiff 
the  sums  ot  money  as  shown  by  said  account" 
In  an  amended  Detitlon,  to  which  the  same  ex- 
hibit was  attacned,  tt  was  averred  that  **tiu 
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.aald  articles,  *  *  *  as  shown  in  said  ac* 
coont.  were  wM  and  ddiTered  to  plaintiff  an* 
der  contract  between  piaintiff  and  defendant 
that  the  same  should  be  paid  for  on  the  Ist  day 
of  January,  •  •  •  and  the  sum  of  said  ac- 
count should  be  due  and  payable  on  said  last 
day,  and  defendant  undertook  and  promised  to 
pay  ptaiotiff  the  amount  of  said  indebtedness 
on  the  1st  day  of  January."  Held,  that  the 
amended  petition  did  not  state  a  new  cause  of 
action,  so  as  to  be  barred  by  limitation. 

Appeal  from  Mitchell  Cotmty  Court;  W. 
B.  Crockett,  Judge. 

Action  by  the  Barton-Lingo  Company 
against  M.  T.  Beyer.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Beveraed. 

W.  K.  Homon,  for  aim^nt  Bd  J.  Ham- 

ner,  for  appellee, 

STEPHENS,  J.  Appellant  sned  appellee  to 
recoTer  a  balance  due  on  acconnt  of  lumber 
sold  from  March  80,  1900,  to  July  28,  1900. 
In  the  original  petition,  filed  September  9, 
1902,  to  which  wai  attached  as  an  exhibit 
the  Itemized  acconnt  declared  on,  the  follow- 
big  allegations  were  made:  "On  the  30th 
day  of  March,  1900,  and  on  divers  dates 
thereafter,  as  set  out  In  the  itemized  account 
hereto  attached,  marked.  'Exhibit  A/  and 
made  part  of  this  petition,  plaintiff,  at  the 
special  instance  and  request  of  defendant, 
sold  and  delivered  to  defendant  the  articles 
of  lumber,  goods,  wares,  and  merchandise 
described  In  said  Itemized,  account,  at  the 
prices  as  stated  therein,  which  are  &e  rea- 
sonable values  of  said  articles,  for  which 
defendant  agreed  and  undertook  to  pay  plain- 
tiff the  sums  of  money  as  shown  by  said  ac- 
count; but,  though  long  since  due  end  pay- 
able^ defendant  has  failed  and  refused,  and 
still  falls  and  refuses,  to  pay  the  same,  or 
any  part  thereof,  except  the  sum  of  $217.71, 
which  Is  credited  on  said  acconnt,  leaving 
a  balance  of  $286.86  due  plaintiff  on  said 
acconnt."  In  the  amended  petition,  filed 
January  24,  1903,  to  which  the  same  account 
was  Attached  as  an  exhibit.  In  lieu  of  the  al- 
legation In  the  original  petition,  "for  which 
defendant  undertook  and  agreed  to  pay  plain- 
tiff the  sums  of  money  as  shown  by  said  ac- 
count," the  following  allegations  were  made: 
"The  said  articles  of  lumber,  goods,  wares, 
and  merchandise  as  shown  In  said  account 
vrere  sold  and  delivered  by  plaintiff  to  de- 
fendant under  contract  between  plaintiff  and 
defendant  that  the  same  should  be  paid  for 
on  the  let  day  of  January,  1901,  and  the  sum 
of  said  account  should  be  due  and  payable 
on  said  last  day,  and  defendant  undertook 
and  promised  to  pay  plaintiff  the  amount  of 
said  Indebtedness  on  said  1st  day  of  January, 
lOOl."  The  court,  holding  that  the  amended 
petition  stated  a  new  cause  of  action,  sus- 
tained ft  special  demurrer  pleading  the  stat- 
ute of  llmttattons,  and  dismissed  the  anlt 
and  to  this  error  is  assigned. 

The  cases  cited  by  appellee  to  sustain  the 
raling  complained  of  were  cases  In  which  a 
new  promise  was  declared  on  In  the  azDeDA- 


ed  petition,  and  are  therefore  Inapplicable 
to  a  case  like  this,  in  which  the  amended  pe- 
tition pleads  the  original  promise  made  when 
the  lumber  was  sold,  and  not  a  new  promise 
subsequently  made.  Both  the  original  peti- 
tion and  the  amended  petition  evidently  de- 
clared'on  the  same  transaction,  and  differed 
only  ai  to  the  terms  and  effect  of  tb'e  con- 
tract If  the  original  petition  did  not  ac- 
curately or  fully  state  the  contract,  It  was 
the  office  of  an  amendment  to  make  the  cor- 
rection. It  has  sevwal  times  been  held 
that  the  filing  of  an  original  petition  which 
is  even  bad  on  general  demurrer  will  stop 
the  running  of  limitation.  The  cases  sustain- 
ing appellant's  contention  are  numerous, 
many  of  which  are  cited  In  its  brief,  and 
need  not  be  quoted. 

The  Judgment  is  ther^ore  reversed,  and 
the  cause  remanded  for  a  new  trlaL 


MISSOURI.  K.  A  T.  BY.  GO.  OF  TBXA8 
T.  HUFF. 

(Gourt  of  Oivil  Appeals  of  Texas.   Dec  19, 

1003.) 

CARRIERS—PASSBNOERS  ON  FREIGHT  TRAINS 
—RULES  OP  CARRIBB— PRESUMPTIVB  ABRO- 
GATION—AUTHORITY OF  BRAKBMAM— NSOU- 
GENCE^BVIDENCE^-aTTFnCISNCY  —  SPECIAL 
JUDQB3-XL.BCTI0N. 

1.  The  legislative  provision  tor  the  election  of 
special  judges  is  applicable  to  both  regular  and 

'special  terma. 

2.  In  an  action  for  injarles  to  a  passenger 
alighting  from  a  freight  train,  evidence 
sulUcieDt  to  Justify  a  finding  that  defendant's 
brakeman  was  negligent  in  causing  plaintiff  to 
alight  at  the  time  tind  place  that  he  did. 

3.  Thouift  rules  are  made  and  promnlgated  by 
a  carrier  prohibiting  the  carriage  of  passengers 
on  freight  trains^  when  such  rules  are  openly 
and  habitually  violated  by  the  employes,  and 
such  violation  is  known  to  the  company's  offi- 
cers, or  continned  for  such  a  length  of  time 
that  BUdb  officers,  by  the  use  of  ordinary  care, 
might  have  known  of  it,  and  no  attempt  is  made 
to  enforce  the  rules,  such  rales  will  he  presumed 
to  have  been  abro^nted. 

4.  Where  plaintiff  knew  nothing  of  a  rule  of 
defendant  prohibiting  the  carrying  of  passen- 
gers on  freight  trains,  and  defendant's  freight 
^nins  had  for  years  openly,  publicly,  and  with- 
out protest  from  defendant  carried  passeDgers, 
as  was  known  to  plaintiff  and  the  pablic  gen- 
erally, and  piointin,  in  response  to  the  invita- 
tion of  the  conductor,  boarded  a  freight  train 
and  paid  bis  fare,  he  was  authorized  to  presume 
that  the  carrying  of  passengers  was  permitted, 
and  that  he  would  be  protected  as  one. 

5.  In  an  action  for  injuries  to  a  passenger  on 
a  freight  train,  evidence  held  sufficient  to  war- 
rant the  presumption  that  a  rule  iffohiblting 
the  carriage  of  passengers  on  such  trains  had 
been  abrogated. 

6.  Although  the  rales  of  a  carrier  prohibit  a 
brakeman  on  freight  trains  from  inviting  pas- 
sengers to  board  the  same  or  collect  fares,  yet, 
if  he  exercises  such  authority  with  the  knowl- 
edge of  the  company's  officers,  or  has  openly 
and  habitually  exercised  it  for  such  a  length  of 
time  that  the  officers,  by  the  exercise  of  ordi- 
nary care,  mli^t  have  known  it,  knowledge  will 
he  Imputed  to  the  company,  and  it  will  be  re- 
sponsiole  for  snch  brakeman's  acts. 

7.  A  new  trial  on  the  ground  of  newly  diS' 
covered  evidence  Is  property  denied  where  tiie 


T  4.  See  Carriers,  voL  9.  Ceat.  Dls.  |  ML 
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motion  tails  to  show  diligence  la  diso>Tering 
the  erideace,  and  it  la  not  probable  that  the 
evidence  iroald  change  the  rerdict  on  anothw 
triaL 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Special  Judge. 

Action  by  J.  0.  Hofl  against  the  Mlaaourl. 
Kamun  &  Texas  Railway  Company  of  Tex- 
as. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

T.  B.  MUIer  and  Perkins.  Craddock  & 
Wall,  for  appellant  Brans  &  Elder,  for  ap- 
pellee. 

RAINEY.  O.  J.  Appellee  was  injure 
while  alighting  from  a  freight  train  upon 
which  he  had  been  riding,  claiming  to  be  a 
passenger  thereon.  The  appellant  company 
denied  his  right  on  the  train,  and  that  he 
was  not  a  passenger,  and  owed  him  no  duty 
as  such:  Judgment  was  rendered  In  favor 
of  appellee,  from  wbicb  the  company  ap- 
peals. 

Conclusioos  of  Fact 

We  adopt  the  following,  taken,  wltb  alight 
cbangea,  fn»n  the  appellee's  brief,  which  are 
correct  deducttons  from  the  evidence,  to  wit: 

"On  tbe  evening  of  March  16,  1902,  the  ap- 
pellee and  Horace  Arnold  were  In  Create,  a 
town  on  appellant's  road,  about  twelve  mUea 
nortb  of  Greenville,  and  desired  to  go  to 
(vreenvllle.  their  hom^  that  night  A  freight, 
train,  consisting  of  engine,  tender,  fifteen 
cars,  and  caboose,  in  chaise  of  five  employes, 
to  wit  engineer,  fireman,  conductor,  a  head 
and  rear  brakeman,  en  route  from  Denlson 
to  Greenville,  bad  stopped  at  tbe  station  at 
C\!leste; ,  the  engine  standing  at  tbe  south 
end  of  tbe  platform  near  the  depot  while 
the  caboose  was  standing  about  100  yards 
north  of  the  depot.  J.  W.  Scrnggs  was  con- 
ductor and  J.  F.  Haddock  head  brakeman, 
but  tbe  entire  crew  at  that  time  were  atran- 
gers  to  both  Huff  and  Arnold.  The  train 
crew  wore  no  uniform,  and  a  stranger  had 
no  means  by  which  he  could  distinguish  the 
conductor  from  the  brakeman.  Besides,  the 
conductor  and  brakeman  had,  with  the 
knowledge  of  the  company,  been  in  the  hab- 
it of  performing  the  duties  of  each  other  for 
a  long  time  prior  to  this  date.  The  train  in 
question  was  an  extra  freight  train,  but  there 
was  no  difference  in  appearance,  and  there 
was  no  means  of  diatluguisbing  an  extra 
from  a  way  or  through  freight  train.  It  Is 
stated  on  a  card  in  all  tbe  cabooses  that  'only 
such  freight  trains  as  are  specifically  per- 
mitted to  do  so  are  allowed  to  carry  pas- 
sengers, and  persons  going  aboard  any  freight 
train  must  ascertain  from  tlie  time  table, 
which  the  ticket  agent  will  show  on  demand, 
what  trains  are  permitted  to  carry  passen- 
gers.' Rule  319  of  the  time  card  provided, 
except  when  otherwise  specified,  that  freight 
trains  will  not  carry  passengers.  The  time 
card  was  not  Intended  for  the  information  of 
the  public,  but  for  the  employes,  and  tUs 


'  was  so  specified  on  tbe  time  card.   A  way 
{  freight  train  carried  passoigers  on  a  regular 
!  Bcbedule  published  in  the  time  card  until  a 
j  sbort  time  prior  to  this  date.  That  all  of  the 
I  defendant's  freight  trains,  Incloding  way, 
through,  and  extra  trains,  bad  openly  and 
publicly,  and  without  protest  from,  and 
witlHtut  any  effort  on  the  part  of  tbe  defend- 
ant to  prevent  tbe  same,  'except  the  iasu- 
;  ance  of  the  mle  as  above  stated,'  carried 
t  passengers  for  hire  for  many  years  Immedl- 
j  ately  prior  and  up  to  the  I6th  day  of  March. 
;  1902.   And  this  was  generally  and  publicly 
'  known  and  understood.  In  carrying  passen- 
gers on  its  several  freight  trains  tney  w«e 
:  permitted  to  ride  In  and  on  box  cars  and  flat 
;  cars,  aa  well  as  tbe  caboose;  and  tUa  cos- 
i  torn  was  publicly  and  generally  known,  and 
'  had  been  permitted  by  tbe  defendant  for 
many  years  immediately  prior  to  this  date. 
':  When  the  train  was  approaching  Celeste,  It 
blew  for  the  station.    The  appellee  and 
Arnold  had  started  to  church.    And  wben 
they  heard  the  sound  of  tbe  whlatle  they 
I  turned,  and  went  hurriedly  to  the  station,  U> 
;  order  to  catch  the  train  home.   When  tbey 
I  reached  the  station,  there  was  a  light  in  tbe 
I  ticket  window.    They  approached  the  wln- 
j  dow,  and  asked  a  young  man,  whom  they 
I  took  to  be  tbe  ticket  agent,  for  tickets  for 
!  Greenville,  and  were  informed  by  him  that 
j  the  agent  was  out,  but  would  return  soon. 
I  They  waited  in  the  waiting  room  for  the  re- 
1  turn  of  the  agent,  and  while  there  a  man 
I  came  along  with  a  lantern  on  bis  arm,  looked 
I  into  the  atatiou,  and  then  went  towards  the 
i  engine.   After  be  passed  up  towards  the  en- 
!  glne,  they  noticed  some  one  giving  the  pro- 
■  ceed  signal,  and  they  then  went  hurriedly 
I  out  of  tbe  station  towards  the  engine,  where 
I  tbey  encountered  two  of  the  train  crew  near 
;  a  well— Scruggs  and  Haddock.   Each  bad  a 
:  lantern,  and  dressed  like  ordinary  trainmen. 
'  At  tbia  time  they  did  not  know  either  of  tbe 
'  men.    Appellee  went  up  to  the  man  who 
;  was  giving  directions  to  the  eugineer  to 
;  move  bis  train,  and  asked  bim  if  he  was  the 
!  conductor,  and  be  replied,  'Yes,  where  do 
I  you  boys  want  to  go?'  They  said,  'To  Green- 
;  ville.'   He  replied,  'Get  on.'   And  they  aaid, 
j  'We  have  no  tickets.'    The  conductor  re- 
I  piled,  'If  you  have  money,  get  on.'  They 
j  then  started  In  a  mn  to  catch  the  caboose, 
i  aa  the  train  was  then  moving;  and  the  other 
I  man,  who  bad  beard  tbe  whole  conversation, 
I  said:  'Get  on  that  fiat  car  there.   You  won't 
have  time  to  catch  tbe  caboose.'  They  climb- 
ed onto  the  train  and  took  a  seat  upon  a 
plank  on  a  flat  car  half  loaded  with  slack 
coal,  and  rode  to  Greenville  In  plain  view  of 
tbe  engineer  and  fireman,  It  being  a  moan- 
light  night  with  nothing  to  obstruct  the 
view.    The  conductor,  Scruggs,  and  head 
brakeman.  Haddock,  were  tbe  only  two  mem- 
bers of  the  crew  that  were  at  the  well  on  tbe 
platform  where  this  conversation  occurred; 
and  the  man  that  said  be  was  conductor,  aft- 
er telling  them  to  get  on  tbe  train,  went  to- 
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wards  the  engine,  and  the  brakemon  boarded 
the  train  at  the  same  place  where  appellee 
did.  When  the  train  reached  Kingston, 
three  miles  from  Celeste,  it  stoiq;>ed  (or  a 
few  minutes.  The  two  men  with  lanterns 
that  told  them  to  get  on  the  train  at  Celeste 
passed  by  and  saw  them  sitting  on  the  flat 
car.  A  short  time  after  the  train  left  Celeste, 
one  of  these  men—either  the  conductor  or 
brakeman.  and  whom  appellee  testified  was 
the  Gonductor^ame  to  them,  and  collected 
the  regular  fare  of  35  cents  each  to  Green- 
ville. A  short  time  before  the  train  reached 
Greenville,  the  brakemau  approached  appel- 
lee and  Arnold,  and  told  them  that  they 
would  have  to  get  off  In  the  north  yards,  the 
place  where  passengers  on  freight  trains  us* 
ually  got  oft.  In  the  north  yards  of  Green- 
ville the  railroad  crosses  three  streets— Hen- 
ry, BouTland,  and  Polk.  The  first  two  are 
grade  crossings,  and  the  third  an  undergrade 
crossing.  From  the  south  edge  of  Polk  to 
Henry  street  the  roadbed  was  covered  with 
black  cinders,  was  smooth  and  free  from  ob- 
BtmctioDS,  and  afforded  a  safe  place  for  pas- 
sengers to  alight  from  freight  trains;  and 
this  entire  space  was  then  being  used,  and 
had  been  so  used  for  a  great  number  of 
years,  openly  and  publicly,  as  a  place  to  dis- 
charge its  passengers  on  its  way,  extra,  and 
through  freight  trains;  and  this  was  so  be- 
cause there  was  a  coal  chute  just  north  of 
the  station  at  Greenville,  and  when  a  freight 
train  came  In  from  the  north  it  either  stop- 
ped its  engine  at  the  coal  chute,  or  turned 
oCT  of  the  main  line  Into  the  yards,  which 
would  throw  the  caboose  and  the  other  parts 
of  the  train  anywhere  along  this  space.  And 
this  was  pubUcly  known  and  understood. 
The  fiat  car  on  which  appellee  and  Arnold 
were  riding  had  a  ladder  and  stirrup  at  the 
rear  end  and  east  side  of  the  car.  There  was 
likewise  a  ladder  and  atlrrup  on  the  rear  end 
and  east  side  of  the  car  in  front  of  them. 
As  the  train  approached  these  crossings,  the 
brakeman  or  conductor  came  to  them,  told 
them  to  climb  down  those  ladders  prepara- 
tory to  leaving  the  train,  and  that  he  would 
hold  his  lantern,  and  notify  them  when  the 
train  reached  the  proper  place  for  them  to 
get  off.  Appellee  climbed  down  the  ladder 
on  the  car  that  be  was  riding  on,  and  Ar- 
nold went  forward  and  climbed  down  the 
ladder  on  the  forward  car,  each  with  their 
faces  to  the  west.  The  moon  was  In  the 
tvest,  about  as  high  as  the  sun  would  be  at 
4  p.  m.,  which  threw  them  to  get  off  in  the 
■shadow  of  the  car,  and  the  shadow,  together 
with  the  cinders,  made  it  dark  under  their 
feet  And  when  the  car  on  which  appellee 
was  riding,  and  when  appellee  reached  a 
point  over  the  undergrade  crossing  immedi- 
ately over  the  abutment  at  the  south  end  of 
the  trestle,  where  the  cinders  came  right  up 
to  the  abutment,  the  brakeman  told  him  to 
ftep  off,  which  he  did,  falling  a  considerable 
distance,  striking  his  back  against  the  abut- 
ment, and  Calling  to  tlie  ground,  where  he 


was  afterwards  found  in  an  unconscious  con- 
dition. At  the  time  he  stepped  from  the 
train,  It  had  almost  stopped,  running  about 
one  and  a  half  miles  per  hour. 

If  there  was  ever  any  rule  or  regulation 
prohibiting  the  carrying  of  passengers  on 
any  of  appellant's  freight  trains,  the  same 
was  unknown  to  appellee.  Besides,  the  same 
had  never  been  enforced,  but,  on  the  con- 
trary, the  defendant,  through  its  conductors 
and  brakemen,  bad  carried  passengers  on 
all  of  Its  freight  trains  openly  and  publicly, 
and  for  a  great  number  of  years,  and  with 
such  frequency  and  regularity  that  the  ap- 
pellee had  a  right  to  presume  that  no  sncb 
rule  had  ever  existed.  And  when  appellee 
boarded  such  train  he  did  so  believing  that 
he  had  a  right  to  pay  his  fare  and  ride  on 
the  train  to  Greenville,  and  this  belief  was 
based  on  the  knowledge  that  the  defendant 
was  then  carrying  passengers  on  such  freight 
trains,  as  he  had  often  ridden  and  had  seen 
and  known  of  other  persons  riding  on  such 
trains,  especially  between  Celeste  and  Green- 
ville. That  it  was  the  duty  of  the  brake- 
man  on  all  freight  trains  to  direct  passengers 
when  and  where  to  alight  from  such  trains, 
and  to  assist  them  in  so  doing;  and  appel- 
lee knew  this  fact  from  experience,  and  from 
having  seen  them  assist  other  persons  and 
often  perform  this  duty.  That  at  the  time 
appellee  alighted  from  the  freight  train  he 
did  not  know  of  the  existence  of  the  under- 
grade crosBlng." 

Conclusions  of  Law. 

This  cause  was  tried  at  a  special  term  and 
before  a  special  Judge  selected  by  the  prac- 
ticing attorneys.  The  appellant  duly  object- 
ed to  trying  the  cause  before  a  special  Judge 
on  the  ground  that,  in  the  absence  of  the 
regular  Judge,  who  was  holding  a  term  of 
court  in  another  part  of  the  district,  no  au- 
thority existed  for  electing  a  special  Judge 
by  the  practicing  attorneys,  and  that  such  a 
proceeding  Is  void.  On  November  15,  1002, 
Hon.  H.  C.  Connor,  district  Judge  for  the 
Eighth  Judicial  District,  then  holding  a  reg- 
ular term  of  court  in  Hunt  county,  duly  or- 
dered a  special  term  of  court  to  be  held  In 
said  county,  beginning  January  12,  1903,  and 
to  continue  for  five  consecutive  weeks.  At 
the  time  appointed,  and  during  the  continua- 
tion of  said  special  term,  the  said  Connor 
was  absent  In  another  part  of  the  district, 
holding  regular  session  of  court,  and  the  bar 
proceeded  to  elect  Hon.  T.  D.  Montrose  spe- 
cial Judge,  who  held  said  special  term,  and 
presided  during  the  trial  of  this  cause.  Our 
statutes  provide  for  the  holding  of  special 
terms,  as  well  as  for  the  election  of  special 
Judges,  when  the  district  Judge  is  absent,  or 
unable  or  unwilling  to  hold  the  court  This 
statute  was  construed  by  our  Supreme  Court 
In  the  case  of  Munzeshelmer  v.  Fairbanks, 
82  Tex.  331,  18  S.  W.  097.  and  It  was  there 
held  that:  "When  a  special  term  is  called 
Id  the  manner  provided  for  by  the  statute* 
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on  tbe  subject  and  a  Judge  qualified  to  hold 
it  can  be  procured  by  observing  such  statutes 
aa  are  applicable  wben  the  Judge  of  the  court 
is  absent,  we  think  It  may  and  should  be 
done,  without  regard  to  the  cause  of  tbe  ab- 
sence of  the  Judge;  and  the  court  so  called 
and  organized  should  be  held,  notwithstand- 
ing another  court  may  be  lawfully  In  ses- 
sion in  the  same  district"  It  Is  true  in  that 
case  the  Judge  holding  the  special  term  was 
a  regular  Judge  of  another  district,  but  this, 
in  our  opinion,  la  not  distinguishable  In 
principle  from  the  case  under  conslderatloD, 
as  the  election  of  a  special  Judge  is  specially 
provided  for  in  the  absence  of  tbe  regular  dis- 
trict Judge.  This  la  in  accord  with  article 
6,  fi  7,  Const.,  wliich  authorizes  the  Legisla- 
ture to  provide  for  holding  special  terms  of 
tbe  district  court.  Tbe  legislative  provision 
for  tbe  election  of  special  Judges  Is  within 
the  imwer  granted  by  tbe  Constitution,  and 
la  applicable  to  both  regular  and  special 
terms.  If  It  were  not  so,  the  provision  for 
special  terms  would  be  practically  ineffect- 
ual, as  tiie  time  of  the  regular  Judges  is  so 
occupied  by  the  regular  terms  that  they  could 
seldom  find  time  to  bold  special  sessions. 

Under  the  evidence  the  Jury  were  warrant- 
ed in  finding  that  appellee  was  a  passenger 
on  appellant's  train,  and  that  its  employes 
were  negligent  In  causing  the  appellee  to 
alight  under  the  circumstances.  It  Is  tbe 
settled  law  of  this  state  that,  even  though 
rules  are  made-aod  promulgated  by  the  car- 
rier prohibiting  the  carrying  of  passengers, 
if  such  rules  are  openly  and  habitually  vio- 
lated by  the  employes,  and  such  violation  is 
known  to  the  officers  of  the  company,  and 
continued  for  aucb  a  length  of  time  that  such 
officers,  by  tbe  use  of  ordinary  care,  might 
bare  known  of  such  violation,  and  no  at- 
tempt made  to  enforce  them,  sucb  rules  will 
be  presumed  to  Iiave  been  abrogated  and  be 
of  no  force  or  effect  Railway  Co.  v.  Ruther- 
ford (Tex.  Sup.)  62  S.  W.  1056;  Id.  (Tex.  Civ. 
App.)  1069,  and  authorities  cited.  Appellee 
knew  nothing  of  tbe  rule  prohibiting  the  car- 
rying of  passengers  on  freight  trains,  and 
under  the  facte  be  was  authorized  to  pre- 
sume that  it  was  permitted,  and  that  he 
would  be  protected  as  a  passenger.  Rail- 
way Co.  T.  Black,  87  Tex.  160,  27  S.  W.  118. 
The  evidence  Is  amply  sufBdent  to  warrant 
the  presumption  that  rules  prohibiting  tbe 
tarrying  of  passenfers  on  frefj(ht  trains  had 
been  abn^ted. 

The  same  principle  applies  to  the  author- 
ity of  the  employes.  AJthongb,  by  the  rules 
of  the  company,  the  brakeman  may  have 
been  prohibited  from  inviting  passengers  to 
board  said  train  or  from  collecting  fares, 
etc.,  yet  If  he  bad  been  exercising  such  au- 
thority with  the  knowledge  of  the  officer  of 
tbe  company,  or,  if  the  said  officers  did  not 
actually  know  it,  yet  if  be  bad  openly  and 
habitually  exercised  such  authority  for  sucb 
a  length  of  time  that  such  officers,  by  the 
exercise  Of  ordinary  car^  might  have  known 


it  knowledge  will  be  Imputed  to  the  com- 
pany, and  It  will  be  re^onsible  for  such 
acts.  Thompson  on  Neg.  vol.  3,  I  SStKi: 
Krueger  v.  Ry.  Co.  (Mo.  App.)  68  8.  W.  22a 
Tbe  evidence  Is  conQlcting  whether  the  con- 
ductor or  brakeman  invited  appellee  to  board 
the  train,  or  which  collected  the  fare;  bat  it 
Is  immaterial  which  It  was,  as  there  Is  suf- 
ficient evidence  to  show  that  the  brakeman 
bad  haljitually  performed  such  functions, 
with  knowledge  of  which  the  company  was 
charged,  and  no  effort  made  to  discontlnne 
it  Appellee  was  Justified  In  tKllevIng  that 
tbe  brakeman  was  acting  within  the  scope 
of  his  authority. 

The  court  did  not  err  In  refusiuK  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  motion  falls  to  show  pro[>er  dili- 
gence in  diacorerlng  said  evidence,  and  It  is 
not  probable  that  the  evidence  woald  change 
the  verdict  on  another  trial. 

Many  assignments  of  error  relating  to  the 
charge  of  the  court  the  refusal  to  give  spe- 
cial charges  requested,  and  other  matters  are 
presented  by  the  able  counsel  for  appellant 
All  have  been  carefully  conaldered,  and  we 
deem  It  unnecessary  to  discnss  tbem. 

We  are  of  tbe  opinion  that  no  reversible 
error  Is  shown,  ttiat  the  evidence  supports 
the  verdict,  and  tbe  Judgment  la  aflinned. 

On  Rehearing. 

(Jan.  23,  1904.) 

At  the  request  of  appellant  we  make  tbe 
following  addenda  to  our  conclusions  of 
facts: 

The  rule  or  regulation  printed  on  a  card 
and  posted  in  cabooses  Is  not  correctly  quot- 
ed in  our  original  findings,  but  Is  as  follows: 
"Notice  to  Passengers  Desiring. to  Ride  on 
Freight  Trains:— Tbe  public  are  notified  tbat 
only  such  freight  trains  as  are  specially  per 
mltted  to  do  so  by  order  of  the  time  tables 
are  allowed  to  carry  passengers,  and  per- 
sons who  go  alK>nrd  of  any  freight  train  must 
ascertain  from  the  time  table,  which  tbe  tick- 
et agent  will  show  on  demand,  what  trains 
are  permitted  to  carry  passengers.  No  con- 
ductor or  other  agent  baa  any  authority  to 
vary  this  rule,  and  if  the  same  Is  violated  it 
Is  without  the  knowledge  or  consent  of  this 
Company."  This  card  was  known  as  "Form 
No.  TOS,"  and  was  issued  In  April,  1809.  by 
the  vice  president  and  general  manager.  It 
was  also  conspicuously  posted  In  each  ca- 
boose, and  also  in  waiting  rooms  of  all  depots 
along  the  line  of  said  railway.  On  tbe  time 
card  or  table  was  printed:  "This  time  table 
Is  for  tbe  government  and  information  of  the 
employes  of  this  railway  only,  and  the  man- 
agement reserves  the  right  to  Tsry  from  It 
at  pleasure."  We  state.  In  effect  In  tbe  orig- 
inal findings,  that  tbe  rules  aa  to  freight 
trains  carrying  passengers  had  been  openly 
and  publicly  violated,  and  wltiiont  protest, 
from  and  without  any  effort  on  the  part  of 
the  defendant  to  prevent  It  Tbls^  under  the 
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erldence.  Is  probably  stated  too  broadly. 
While  the  evideoce  shows  some  sllgbt  effort 
to  enforce  the  rules,  it  was  not  sufficient  to 
show  that  reasonable  effort  had  been  made 
to  do  so,  and  the  evidence  on  the  other  band 
Is  amply  sufficient  to  support  the  verdict  of 
tbe  ]ui7  to  the  effect  that  such  rules  bad 
been  abrogated  by  tbe  c/pai  and  habitual 
Ttolatlon  thereof. 


UISSOUBI,  K.  &  T.  B.Y.  CO.  OF  TEXAS  r. 
BEARD. 

iConrt  of  OiTil  Appeals  of  T«xh.   Jan.  0* 

1904.) 

GABRiaRa  OP  QOODB-lXWg-<VU*«NO»-B0gWI- 
OIBNOT— QUOmOM  VOB  JIIBT. 

1.  Id  an  action  against  a  railway  company  for 
the  value  of  cotton  which  had  been  placed  near 
its  tracks  for  shipment  and  destroyed  by  fire, 
tP^mony  of  a  witness  that  be  saw  sparks  com- 
ing from  defendant's  engine  and  blowing  in  the 
diifction  of  the  cotton,  either  on  the  night  in 
which  the  fire  occurred  or  tbe  night  before,  and 
about  2%  honrs  earlier  than  the  hour  at  which 
the  fire  occurred,  antbozlsed  the  jury  to  eon- 
dnde  that  the  cotton  was  set  on  fire  1^  the 
■parka  seen  by  the  witness. 

2.  In  an  action  for  cotton  alleged  to  have  been 
delivered  to  the  defendant  as  a  common  carrier 
iDd  destroyed  by  fire,  evidence  tending  to  show 
thftt  the  coarse  of  dealing  and  custom  was  to 
place  goods  to  be  ahipped  on  the  platform  where 
the  cotton  was  destnved,  and  that  It  was  the 
czpeotation  and  lnt«raon  of  tbe  owner  and  also 
of  the  railway  company  that  they  were  placed 
there  for  shipment,  and  would  ultimately  be 
shipped  when  instructions  were  given  or  when 
the  party  was  ready  for  tdilpment,  hot  not  show- 
tog  that  aach  goods  were,  by  virtue  of  tbe  cns- 
tom  or  course  of  dealing,  to  be  thereafter  re- 
garded as  In  the  actual  possession  of  the  rail- 
way, was  Insufficient  to  authorize  submission  to 
the  jary  of  the  gnestion  of  delivery  by  reason 
of  such  custom. 

3.  If  goods  are  delivered  to  a  carrier  and  re- 
ceived by  it  for  shipment,  they  may  be  trans- 
mitted without  the  Issuance  of  a  bill  of  lading, 
and  may  be  regarded  as  In  the  possession  of  the 
carrier  from  the  time  received,  though  there 
was  no  instruction  nor  intention  that  the  car- 
rier should  immediately  make  the  shipment. 

4.  In  an  action  against  a  railway  company 
tor  goods  which  had  been  placed  near  its  tracks 
for  shipment  and  destroyed  by  fire,  in  which  one 
theory  for  recovery  was  that  the  fire  was  caused 
by  the  negligence  of  the  railway,  and  another 
theory  was  that  it  was  burned  after  it  bad  been 
delivered  into  the  possession  of  the  railway  as  a 
comiqon  carrier,  it  wss  error  to  instruct  that.  If 
the  fire  was  caused  by  the  defendant's  locomo- 
tive, defendant  was  liable,  as  defendant,  on  the 
Aeory  first  stated,  was  entitled  to  have  submit- 
ted the  issue  of  plaintiff's  contributory  negU- 
geoce  in  exposing  the  cotton  to  danger  by  fire. 

5.  In  an  action  ngninst  a  railway  company  for 
the  value  of  goods  placed  near  Its  tracks  for 
diipment  and  destroyed  by  fire,  an  instruction 
on  the  theory  that  the  evidence  of  the  custom 
and  course  of  dealing  in  permitting  goods  to 
flTiiTTiQlntc  on  the  platform  for  shipment  might 
he  Riiffif^ient  to  constitute  posseRsion  by  defend- 
snt  as  a  carrier,  was  irreconcilably  conflicting 
with  an  instruction  that  the  defendant  would 
not  be  liable  aw  a  common  carripr  unless  the 
cotton  w.iB  recrived  by  it  for  immediate  ship- 
ment and  it  hsd  received  ^pplng  instructions 
from  the  plaintiff.  I 
 1 
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Appeal  from  McLennan  County  Court;  G. 
B.  Gerald,  Judge. 

Action  by  E.  B.  Beard  against  tbe  Mis- 
souri. Kansas  ft  Texas  Railway  Company. 
From  a  Judgmetft  for  plalntlfl,  defendant  ap- 
peala.  Beversed  and  remanded. 

T.  8.  UUler  and  OlaA  *  BoUncw,  for  ap* 
petlant  Boyntxm  ft  BoTnton,  for  appellee. 

FISHER,  C.  J.  This  Is  a  suit  by  appellee 
against  appellant  for  the  value  of  10  bales  of 
cotton,  which  the  appellee  In  bis  petition  al- 
leged were  burned  and  destroyed  after  tbe 
same  bad  been  delivered  Into  the  possession 
of  the  appellant  as  a  common  carrier,  the 
cotton  then  being  In  Its  possession  for  ship- 
ment; also  that  the' fire  which  burned  the 
cotton  was  caused  and  set  out  by  tbe  negli- 
gence of  appellant.  Tbe  court  In  its  charge 
submitted  to  tbe  Jury  both  of  the  grounds  al- 
leged by  the  plaintiff.  The  verdict  of  the 
Jury  In  favor  of  the  appellee,  the  plaintiff 
below,  for  the  full  amount  of  the  cotton,  Is 
general;  therefore  It  Is  Impossible  to  deter- 
mine whether  It  was  predicated  upon  the  lia- 
bility of  appellant  as  common  carrier,  or 
whether  It  Is  based  upon  tbe  alleged  negli- 
gence in  setting  out  the  Ore  which  destroyed 
the  cotton. ' 

It  Is  seriously  contended  by  appellant  that 
the  evidence  Is  not  sufficient  to  authorize  the 
verdict  and  the  Judgment  of  the  trial  court 
against  the  appellant  on  either  of  the 
grounds  alleged  in  the  plalutlfTs  petition. 
Tbe  evidence  Is  somewhat  meager  upon  both 
of  tbe  grounds  relied  upon,  and  Is  less  satis- 
factory In  tending  to  establish  the  liability 
of  the  appellant  as  a  common  carrier  than 
on  tbe  Issue  of  negligently  causing  the  fire 
that  destroyed  tbe  cotton.  As  to  the  latter 
ground  of  recovery,  there  Is  evidence  to  the 
eCtect  that  either  upon  the  night  that  the 
cotton  was  destroyed,  or  the  ulght  before, 
sparks  were  discovered  coming  from  one  of 
tbe  appellant's  locomotives  near  the'COtton, 
and  that  the  ^arks  were  blowing  In  the  di- 
rection of  the  cotton.  The  flre  was  not  dis- 
covered until  about  2  or  2%  hours  after  the 
sparks  were  noticed  coming  from  the  engine 
and  blowing  In  the  direction  of  tbe  cotton. 
The  appellant  made  no  effort  to  establish 
the  fact  that  Its  engines  were  properly  oper- 
ated and  that  they  were  equipped  with  the 
proper  appliances  to  prevent  the  escape  of 
sparks,  but  rested,  it  seems.  Its  defense  up- 
on tbe  proposition  that  tbe  evidence  of  plain- 
tiff upon  this  subject  was  Insufficient  to  show 
that  the  Arc  which  destroyed  tbe  cotton  was 
set  out  by  one  of  Its  engines.  While  tbe 
testimony  Is  not  of  tbe  most  satisfactory 
character,  we  are  stlU  of  the  opinion  that 
It  was  of  a  nature  that  authorized  the  Jury 
to  conclude  that  the  fire  was  set  out  by  the 
engine  that  was  discovered  emitting  the 
sparks.  While  It  Is  true  that  about  2  or  2% 
honrs  elapsed  from  tbe  time  that  sparks  were 
discovered  coming  from  tbe  engine  to  the 
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time  of  file  dlscorery  of  the  flie,  atlU  tbe  con- 
cluBlon  !■  not  unreasonable  fbat  tbe  Are  might 
have  orislnated  from  tbe  sparks  tbat  were 
dlMWTered  coming  from  tbe  fnglne,  and  mar 
hftTe  Ignited  or  been  bunilDg  tbe  cotton,  or 
some  combustible  material  near  It,  some  time 
before  tbe  An  was  actnally  discovered.  The 
witness  wbo  testified  to  se^ng  the  sparks 
coming  from  the  engine  and  blowing  In  the 
direction  of  the  cotton  la  not  certain  whether 
he  dtscovered  tbe  sparks  on  tbe  nlgbt  of  tbe 
fire  or  tbe  nlgbt  before;  bat  the  evidence 
upon  tills  snbject.  In  our  opinion,  was  of  a 
character  that  authorised  tbe  Jury  to  con- 
clude that  the  cotton  was  set  on  fire  by  tbe 
sparks  seen  by  tbia  witness  coming  from  one 
of  the  appellant's  engines. 

But,  as  said  before,  the  evidence  that  tbe 
cotton  was  In  tbe  possession  of  tbe  appel- 
lant as  a  common  carrier  at  the  time  of  Its 
destruction  by  the  fire  In  question  Is  less  sat- 
isfactory tiian  the  evidence  upon  the  Issue 
just  discussed.  The  appellee,  It  seems,  In 
the  main  relies  more  upon  the  custom  or 
course  of  dealing  upon  tbe  part  of  tbe  rail- 
way company  and  those  bandlii^  cotton  at 
Eddy  {the  place  where  It  was  destroyed),  in 
order  to  establish  delivery  to  tbe  company 
as  a  common  carrier,  than  upon  aijy  evidence 
tending  to  show  e  contract  of  delivery.  At 
the  request  of  appellee  tbe  court  submitted 
to  the  Jury,  by  a  special  chai^.  the  ques- 
tion of  appellant's  liability  arising  from  such 
custom  or  course  of  dealing.  The  evidence 
upon  this  subject  In  our  opinion,  la  not  sof- 
fldent  to  show  that  the  appellant,  by  reason 
of  such  course  of  dealing  and  custom,  had 
received  possession  of  the  cotton  for  ship- 
ment as  a  common  carrier  at  the  time  that 
the  same  vae  destroyed.  And  If  upon  an- 
other trial  the  evidence  upon  this  subject  Is 
not  stronger  than  that  stated  In  the  record 
before  us,  then  we  are  of  the  opinion  that 
the  Issue  ouf^bt  not  to  be  submitted  to  the 
jury.  The  evidence  relating  to  this  subject 
merely  tends  to  show  that  the  course  of  deal- 
ing and  custom  was  to  place  on  tbe  platform, 
where  the  cotton  was  destroyed,  cotton  to 
be  shipped,  and  that  It  was  the  expectation 
and  Intention  of  such  parties  so  placing  tbe 
cotton  there,  and  also  of  the'  railway  com- 
pany, that  the  same  was  placed  there  for 
shipment,  and  would  ultimately  be  shipped 
when  Instructions  were  given  to  that  effect, 
or  when  the  parties  were  ready  for  tbe  ship- 
ment to  be  made;  but  the  evidence  does  not 
show  that  such  storage  and  delivery  of  the 
cotton  upon  the  platform  was,  by  virtue  of 
a  custom  or  course  of  dealing,  to  be  tbere^ 
after  regarded  as  then  In  tbe  actual  posses- 
sion of  tbe  railway  company  as  a  common 
carrier  for  Bhlpment. 

On  the  question  as  to  whether  the  cotton 
ttad  been  received  by  the  appellant  as  a 
common  carrier,  Independent  of  the  cus- 
tom and  course  of  dealing  referred  to,  the 
evidence  Is  slight;  but  there  Is  the  testi- 
mony of  the  witness  Fencemaker.  the  station 


agent  of  tbe  appellant,  as  follows:  *^  the 
best  of  my  knowledge  and  belief,  I  had  no  ar^ 
rangement  with  T.  L.  Warrlner,  or  any  otluT 
party,  further  tiian  that  tiie  cotton  was  to  be 
billed  out  as  soon  as  placed  on  the  platform.** 
The  T.  I4.  Warriner  referred  to  by  Ola  wit- 
ness Is  the  party  who  placed  the  cotton  de- 
stroyed upon  tbe  platform.  No  bill  of  lad- 
ing was  ever  Issued,  am  was  one  demanded; 
nor  was  It  Intended  that  this  cotton  shoald 
be  shipped  until  tlie  plalntlfl  bad  collected 
ujwn  tbe  platform  a  sufficient  mimtira-  of 
bales  to  load  a  ear.  Other  than  as  stated, 
tbe  evidence  does  not  show  that  tbe  rail- 
way company  waa  informed  that  the  oottoa 
was  there  for  shipment,  nor  was  any  car 
demanded,  nor  bad  tbe  owner  detmnlned 
definitely  tiie  place  to  which  he  Intoided  to 
ship  the  cotton,  nor  tbe  time  of  shipment 
Tbe  testimony  referred  to  of  this  witness, 
Fencemaker,  has  a  tendency  to  show  that  the 
cotion  was  to  be  billed  out  as  soon  as  placed 
on  tbe  platform;  and,  If  this  Is  true,  such 
arrangement  might  be  held  as  some  evidence, 
although  slight,  tending  to  show  delivery  to 
the  appellant  of  tbe  cotton  In  question  as  a 
common  carrier.  We  do  not  mean  to  say 
that  the  evidence  of  this  witness,  considered 
alone,  establishes  the  fact  tliat  the  cotton 
In  question  was  delivered  to  appellant  as  a 
common  carrier,  and  that  It  received  it  as 
such;  but  we  merely  intimate  tbe  oplniou 
that  It  may  be  considered  as  a  slight  cir- 
cumstance, In  connection  with  other  evi- 
dence, if  any  should  he  developed,  tending 
to  show  a  delivery  to  the  carrier  of  the  cot- 
ton In  question.  The  force  of  this  evidence 
Is  much  weakened  by  tbe  testimony  of  the 
witness  Warriner,  who  placed  the  cotton 
upon  tbe  platform,  and  who  was  a  witness 
In  behalf  of  the  plaintiff,  to  tbe  effect  that  it 
was  not  expected  to  ship  tbe  cotton  Immedi- 
ately, but  that  the  same  would  be  shipped 
as  soon  as  the  witness  Warriner,  who  booglit 
the  cotton  in  question,  had  purchased  a  car 
load.  He  states  that  be  did  not  know  when 
he  would  ship  out  the  10  bales  in  qu^tion. 
He  had  not  decided  where  to  ship  It  to,  or  to 
what  person  to  ship  It  to,  and  bad  not  ap- 
plied for  a  bill  of  lading,  because  he  says 
that  It  was  then  not  ready  to  be  shipped  out. 
He  further  states:  "I  do  not  know  that  the 
agent,  Mr.  Fencemaker,  knew  that  this  cot- 
ton was  on  the  platform  at  the  time  of  tbe 
fire,  but  I  supposed  that  he  knew  it  although 
I  did  not  have  any  agreement  or  understand- 
ing with  him  at  all  about  It"  The  plalntlfl. 
Beard,  In  his  testimony,  states  that  he  had 
no  knowledge  as  to  how  or  when  this  cot- 
ton was  placed  on  the  platform,  and  that  Mr. 
Warriner,  tbe  witness  above  referred  to,  at- 
tended to  this  bnslness,  and  that  tbe  plain- 
tiff bad  nothing  to  do  with  It  The  writer 
expresses  tbe  opinion  that  neither  the  evi- 
dence of  custom,  or  that  tending  to  show  ac- 
tual delivery  of  tbe  cotton  In  question,  is 
suttlclent  to  establish  the  fact  that  at  the 
time  of  Its  destruction  It  bad  been  received 
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and  was  In  the  posaesslon  of  the  appellant 
as  a  common  carrier.  The  court  taaa  agreed 
tli£t  the  evidence  to  eetabllah  dellTery  bj 
CDBtom  and  course  of  dealing  la  not  soffl- 
cioit  uiA  Vt»  writer  la  alao  of  tbe  ofdnlon 
that  tile  aame  rnling  ahonld  be  made  aa  to 
the  insnffldency  of  the  evidence  on  the  aub- 
ject  of  actual  delivery.  The  most  that  can 
be  aaid  ot  Ihe  teatlmony  upon  thla  anbject 
la  tbat  the  cottMi  In  queatlon  was  placed 
upon  tbe  platform  pr^>arator7  to  delivery, 
and  with  a  view  that  It  ahonld  be  ddlvered 
to  and  rec^ved  by  the  carrier  when  It  was 
ready  to  be  billed  out  The  evidence  of  the 
witneaa  Warriner,  upon  whose  testimony  tbe 
plalnttg  in  the  main  relies  as  establishing 
the  fact  of  delivery,  clearly  ahowa  tbat  thla 
cotton  was  not  ready  for  shipment,  and  that 
it  was  not  intended  to  be  billed  out  until  he 
had  purchased  and  collected  enough  cotton 
to  load  a  car. 

Appellanfa  second  proposition  under  flrst 
OB^^nment  of  error  contends  that  as  the 
evidence  falls  to  show  that  the  appellant 
received  the  cotton  for  Immediate  shipment, 
and  as  no  bill  of  lading  was  Issued,  it  could 
not  be  held  liable  as  a  common  earlier.  We 
are  not  prepared  to  agree  with  this  conten- 
tion. If,  as  a  fact  the  cotton  was  received 
by  the  carrier  for  shipment  ita  liability 
would  attach  although  no  bill  of  lading  had 
been  Issued,  and  it  was  not  immediately 
shipped  out'  nor  Intended  to  be  Immediately 
shipped.  If  a  commodity  la  delivered  to  the 
carrier,  and  is  received  by  tbe  carrier  for 
shipment.  It  may  be  transported  to  Its  desti- 
nation without  the  necessity  of  the  issuance 
of  a  bill  of  lading;  and  it  may  be  regarded 
aa  In  the  possession  of  the  carrier  from  the 
time  received,  although  there  was  no  in- 
struction  nor  intention  that  the  carrier  should 
immediately  start  the  shipment  on  its  route. 
Railway  Oo.  v.  Hall,  64  Tex.  619;  Railway 
Co.  V.  Trawick,  80  Tex.  274,  15  S.  W.  668,  18 
S.  W.  04S. 

We  are  of  the  opinion  that  a^ellant's  sec- 
ond assignment  of  error  is  well  taken.  At 
the  request  of  tbe  appellant  the  court  In- 
structed the  Jury  upon  the  issue  of  contrib- 
utory negligence.  The  only  way  In  which 
the  defense  of  contributory  negligence  could 
he  nrged  by  the  appellant  would  be  in  op- 
position to  that  theory  of  the  plalntHTs  case 
Id  which  he  relies  upon  the  negligence  of 
the  appellant  In  setting  out  the  fire.  If  the 
api»el1ant  at  the  time  of  the  fire  bad  received 
the  cotton,  and  It  was  in  Its  possession  as  a 
common  carrier,  the  previous  negligence  of 
the  plaintiff  in  putting  it  upon  the  platform, 
close  to  the  track,  would  not  be  a  defense. 
If  by  tbe  act  of  placing  the  cotton  upon  the 
platform  it  went  into  the  possession  of  the 
appellant  as  a  common  carrier,  tne  Issue  of 
contributory  negligence,  aa  insisted  upon  as 
shown  by  the  record  in  this  case,  would  not 
be  a  defense  to  tbe  plaintiff's  cause  of  action. 
But  If  tbe  appellant  had  not  received  the 
cotton,  and  it  was  not  in  Its  possession  as  a 


common  carrier,  then  tbe,Jury  c6uld  consid- 
er the  question  of  contributory  negligence 
aa  a  defense  to  that  branch  of  the  plaln- 
tUFa  case  where  he  seeks  to  recover  from  the 
appellant  on  the  ground  tbat  the  file  was 
negligently  set  out  CSuirge  No,  2,  com- 
I}lalned  of  In  this  assignment.  Is  as  follows: 
"If  you  find  from  the  preponderance  of  the 
evidence  tbat  the  fire  which  burned  the  cot- 
ton In  question  originated  from  tbe  locomo- 
tive of  the  defendant  company,  then  your 
verdict  will  be  for  the  plalntlfT.**  The  objec- 
tion to  this  charge  la  that  it  authorizes  a  re- 
covery against  the  appellant  although  the 
plaintiff  might  be  lield  guilty  of  contributory 
negligence  in  placing  his  cotton  near  tbe  rail- 
way track,  where  it  might  be  burned  by  fire 
set  out  by  passing  locomotives,  under  cir- 
cumstances that  showed  tbat  such  cottou. 
when  so  placed  upon  the  platform,  was  not 
in  the  possession  of  the  appellant  as  a  com- 
mon carrier.  The  error  in  this  respect  was 
not  cured  by  the  special  Instruction  of  the 
appellant  on  tbe  subject  of  contributory  neg- 
ligence, which  was  given  by  the  trial  court 

We  are  of  the  opinion  that  appellant's 
third  assignment  of  error  is  also  well  taken. 
Our  views  expressed  as  to  the  facts  upon  tbe 
subject  of  custom.  In  effect  dispose  of  the 
questions  raised  In  this  assignment  but  the 
charge  here  complained  of  is  to  direct  con- 
flict with  charge  No.  3  asked  by  the  appel- 
lant We  do  not  mean  by  this  to  say  that 
we  approve  tbe  special  charge  No.  3  asked 
by  the  appellant  which  was  given  by  the 
trial  court  The  charge  Na  1,  complained 
of  in  the  assignm^t  is  to  the  effect  that  if, 
by  virtue  of  the  custom  and  course  of  dealing 
between  the  defendant  and  the  Bhlpi>er,  the 
Jury  should  believe  tbat  the  cotton  in  ques- 
tion was  received  by  the  comiwny  on  Its 
platform  for  shipment  prior  to  the  Issuance 
of  the  bill  of  lading,  and  tliat  cotton  was  al- 
lowed to  accumulate  until  shipment  should 
be  made  upon  a  sufficient  accumulation,  and 
tbat  by  virtue  of  such  custom  the  cotton  was 
in  possession  of  tbe  defendant  company,  then 
they  should  find  for  tbe  plaintiff.  The  cliarge 
No.  3,  given  at  the  request  of  api>eI1ant  is 
as  follows:  "Plaintiff  cannot  recover  of  the 
defendant  to  this  cause  on  tbe  ground  tbnt 
the  defendant  received  plalntlfTs  cotton  and 
Is  liable  as  a  carrier  for  said  cotton,  regard- 
less of*  how.it  was  destroyed,  unless  you  find 
from  the  testimony  that  tbe  defendant  re- 
ceived plalntifTs  cotton,  for  Immediate  ship- 
ment aud  that  the  defendant  had  been  giv- 
en shipping  Instructions  for  said  cottou." 
There  Is  an  Irreconcilable  conflict  between 
tbe  two  supposed  rules  of  law  submitted  by 
these  two  charges.  One  is  upon  the  theory 
that  tbe  evidence  of  custom  and  course  of 
dealing  In  permitting  cotton  to  accumulate 
upon  tbe  platform  by  the  railway  company, 
with  tbe  view  and  purpose  of  ultimately 
shipping  the  same,  might  be  sufficient  to 
;  constitute  possession  in  the  appellant  as  a 
'  common  carrier.   The  second  Is  predicated 
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upon  the  proposition  that  the  appellant  would 
not  be  liable  as  a  -commou  carrier  unless  thQ 
cotton  was  recetved  by  It  for  Immediate  ship* 
ment,  and  that  It  bad  received  from  the 
plaintiff  shipping  InstnictioDs.  No  argument 
or  demonstration  Is  necessary  In  order  to 
show  the  conflicting  views  presented  by  these 
two  charges. 

What  we  have  stated  In  effect  disposes  of 
the  questions  raised  In  appellant's  fourth 
assignment  of  error.  We  have  In  effect  rul- 
ed that  the  evidence  as  stated  In  the  record 
IB  not  sufficient  to  show  a  delivery  by  cu»- 
tom  and  usage. 

We  have  already  Intimated  the  opinion 
that  we  do  not  agree  with  the  contention  of 
appellant  that  It  Is  necessary  to  be  shown 
that  the  cotton  was  Intended  for  Immediate 
shipment,  In  order  to  hold  the  appellant  lia- 
ble as  a  common  carrier,  provided  the  evi- 
dence Is  sufficient  to  show  that  It  bad  re- 
ceived the  cotton,  and  that  it  went  Into  Its 
possession  as  a  common  carrier. 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded.  Reversed 
and  remanded. 


BAS  ANTONIO  &  A.  P.  RT.  GO.  r.  TUB- 
NBY.* 

(Court  of  GiTil  Appeals  of  Texas.  Dec.  2, 1903.) 

CARRIERS  OF  PA SSB NOB R 8— PERSONAL  INJU- 
RIES—DBPOTS  AND  OROUNDS— BAFB  OOMDI- 
TION— DEGREE  OF  CARB-INSTRUOTIONB— BV- 
IDBNCB-EXCE5SITE  DAMAGES. 

1.  The  rule  ot  high  care,  which  a  carrier  of 
passengers  muBt  use  in  maintalniog  its  depot 
In  a  safe  condition  for  passragen,  appties  to 
any  part  of  its  premises  where  by  the  acts  of 
the  carrier  it  is  made  necessary  or  proper  for 
the  passeoser  to  go  to  board  a  train. 

2.  A  earner  owes  the  same  degree  of  care  to 
a  passenger  while  he  is  boarding  a  train  at  any 
pomt  on  its  premises  where  its  act  has  made 
It  necessary  or  proper  tor  him  to  go  as  It  owes 
after  he  has  boarded  the  train. 

.9.  Where  plaintiff,  w  a  very  dark  night, 
while  walking  rapidly  with  a  condactor  who 
was  carrying  a  lantern  and  showing  him  to  a 
train  which  he  desired  to  board,  and  which  had 
stopped  some  distance  from  Qie  station,  fell  in- 
to a  giillj,  which  he  claimed  he  did  not  see, 
and  of  the  existence  of  which  he  was  not 
aware,  the  question  of  whether  he  saw  or  should 
have  seen  the  pully  was  for  the  Jury. 

4.  Whether  defendant  was  guilty  of  negll- 
geace  in  not  having  the  ditch  lighted  or  guard- 
ed, and  in  failing  to  warn  plaintiff,  was  for 
the  jury. 

6.  Where  plaintiff  testified  that  defendant's 
condactor  waited  at  the  station  until  plaintiff 
got  his  tranaportation,  and  then  said:  "Hurry 
up.  Let's  go" — and  that  he  started  to  accom- 
pany the  conductor,  who  pointed  out  his  train, 
but  fell  in  a  ditch  and  was  injured,  the  testi- 
mony warranted  a  charge  as  to  plaintiff's  act- 
ins  under  the  direction  of  defendant's  conductor. 

6.  Where  the  evidence  fixed  the  date  plaintiff 
was  injured  while  starting  to  board  defendant's 
train  as  occnrring  on  December  14th,  an  ia- 
Btruction  as  to  the  event  occurrins  "on  or 
about"  December  14tb  did  not  injure  aefendaot. 

7.  Where  plaintiff,  while  a  passenger  on  de- 
fendant's railway,  received  an  injury  r«iderlng 
the  two  middle  fingers  of  his  right  hand  stiff, 

f  1.  See  Carriers,  vol.  9,  Cent.  Dig.  |  1151. 
*  Wilt  of  error  denied  by  Supreme  Court 


and  permanently  inrp.iiring  his  capacity  for 
worlc,  but  he  continued  to  work  for  his  brother, 
by  whom  he  was  employed  u  manager  of  a 
ranch,  and  received  the  same  sslary,  bm  was 
nevertheless  entitled  to  compensation  tOK  the 
impaired  capadty  to  work. 

8.  Where  plaintiff's  evidence  tended  to  show 
that  he  was  injured  by  falling  into  a  ditch 
while  being  led  tx  directed  by  defendant's  serv- 
ant to  a  train  which  he  desired  to  board,  which 
had  stopped  some  distance  from  the  depot,  it 
was  not  error  to  refuse  to  instruct  that,  if  the 
place  where  plaintiff  was  injured  was  a  portion 
of  defendant  8  depot  grounds  where  the  public 
did  not  or  would  not  ordinarily  rexMt,  defend- 
ant would  not  be  required  to  keep  lald  ditch 
or  ravine  covered,  and  its  fiUlnte  m  to  do 
would  not  coDstitutfl  negligence. 

On  Rehearing. 

9.  Where  plaintifl,  while  a  passenger  on  de- 
fendant's railway,  received  an  injury  rendering 
the  two  middle  hngers  of  bis  right  hand  stiff, 
permanently  impairmg  his  capacity  for  labor  in 
his  avocation  of  worKing  ou  and  managing  a 
ranch,  a  verdict  for  $6,000  was  «cesslve*  and 
should  be  reduced  to  |4.00a 

Appeal  from  Dlatrlct  Gonr^  Kam  Oonnty; 
L  I*  Martin,  Judge. 

Action  by  A.  M.  Tnmey  against  the  San 
Antonio  &  Aransas  Pass  Railway  Oompany 
for  personal  Injuries  to  plaintifl  while  a  pas- 
seng^  on  defendsntfs  road.  From  a  Jad9> 
ment  In  plalntlfl's  favor,  detoidant  appeals. 
Affirmed  conditionally. 

Houston  Bros,  and  R.  J.  Boyle,  for  appel- 
lant. Burney  &  Garrett  and  Ball  &  Incmm. 

for  appellee. 

JAMES,  O.  J.  The  petition  of  A.  M.  Tur- 
ney  contained  allegations  as  follows:  That 
he  accomx>anled  a  shipment  of  cattle  billed 
and  routed  from  Alpine,  Tex.,  to  Kansas  City, 
Mo.;  that  at  Flatonla,  Tex.,  the  cars  con- 
taining the  cattle  were  transferred  to  defend- 
ant's line,  and  It  became  necessary  that  a 
new  contract  be  made  with  defendant  for 
transportation  over  appellant's  line,  wblcb 
was  executed  at  the  depot  by  the  station 
agent  In  the  presence  of  the  conductor  who 
had  chaise  of  the  train  which  was  to  trans- 
port the  cattle  orer  defendant's  line  from 
Flatonla  to  Waco,  which  contract  entitled 
plaintiff  to  accompany  the  shipment,  where- 
upon the  conductor  told  plaintiff  that  the 
train  had  moved  down  the  track  some  dis- 
tance from  the  depot  (which  plaintiff  alleges 
was  the  fact),  and  that  be  must  hurry  and 
get  on  the  train,  as  they  had  already  been 
delayed;  that  It  was  very  dark,  and  plaintiff 
was  Ignorant  of  the  surroundings;  that  he 
went  with  the  conductor  towards  the  train, 
the  conductor,  with  his  lantern,  walking  be- 
tween the  rails  of  one  track,  and  plaintiff 
between  two  tracks— the  main  track  and  sid- 
ing—and,  while  so  proceeding  very  rapidly, 
plaintiff  doing  so  to  keep  up  with  the  con- 
ductor, be  suddenly  came  upon  and  fell  Into 
a  deep  gully,  trench,  or  ditch,  of  which  he 
did  not  know  and  could  not  see,  though  be 
was  exercising  ordinary  care  at  the  time,  by 
which  fall  be  was  injured;  that  such  inju- 
ries were  the  result  of  defendant's  negll- 
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(enee  in  baTlng  «Ud  gully*  trench,  or  ditch 
upon  Its  property  and  between  Its  tracks, 
■long  the  route  over  which  plaintUI  wu  re- 
qub«d  to  go  to  set  to  biB  train,  and  orer 
which  he  went  defendant's  InTltatlon, 
and  under  the  direction  of  defendant's  con- 
ductor. The  petition  also  alleged  negligence 
of  defendant  in  failing  to  iutve  the  place 
protected  or  lighted*  and  in  failing  to  vtni 
plaintur,  throngh  the  conductor  or  otherwise 
of  Its  existence,  and  also  in  moving  the  train 
to  a  place  which  rendered  It  necessary  for 
plaintiff  to  expose  himself  to  such  dltxdi  In 
order  to  get  to  the  train,  Instead  of  having 
It  at  the  depot  The  answer,  in  addition  to 
a  general  denial,  pleaded  demurrer,  assumed 
risk,  and  contributory  negligence.  Judgment 
was  for  plaintlflC  for  (4,000. 

The  first,  third,  and  fourtb  assignments  re- 
late to  overruled  demurrers,  and,  as  briefed 
b;  appellant,  present  the  following  proposi- 
tions: 

(1)  Defendant  was  not  required  to  have  the 
gully  covered,  guarded,  or  lighted,  and  could 
not  be  charged  with  negligence  for  Its  fail- 
ure to  do  so.  It  being  only  required  to  keep 
la  a  reasonably  safe  conditUm  such  portions 
of  its  depot  grounds  as  are  reasonably  near 
tbe  platforms  and  station  where  persons  en- 
titled to  passage  would  naturally  or  ordinarily 
go;  and  the  petition  shows  that  the  gully  or 
ditch  into  which  he  fell  was  remote  from  the 
depot,  and  at  a  place  where  the  public  did 
not  or  would  not  naturally  resort 

(2)  The  rule  that  carriers  of  passengers  are 
held  to  the  highest  degree  of  care  In  respect 
to  their  safety  does  not  apply  to  cases  where 
the  carrier  is  not  a  bailee  of  the  penon  of 
the  passenger,  and  in  such  cases  only  ordi- 
nary care  Is  exacted;  and  the  petition,  dis- 
closing that  appellant's  conductor,  provided 
with  a  lantern,  undertook  to  accompany 
plaintur  to  the  train,  shows  that  defendant 
had  performed  Its  duty  lu  the  premises. 

In  reference  to  the  first  of  these  proposi- 
tions, we  hold  tbat  the  duty  of  high  care  re- 
ferred to  applies  not  only  at  the  station  and 
proximate  approaches,  but  to  Its  premises 
generally,  where  It  Is  made  to  appear  that 
defendant,  by  its  acts,  made  It  necessary  or 
proper  for  its  passenger  to  take  the  course  he 
did  for  the  purpose  of  getting  on  Its  train. 

In  reference  to  the  second  proposition,  we 
bold  that  a  carrier  of  passengers  owes  the 
latter  the  same  degree  of  care  In  providing 
for  their  safety  when  they  are  engaged  in 
proper  acts  in  the  effort  to  board  trains  as 
when  they  are  upod  trains.  The  allegations 
bere  are  to  the  effect  that  the  train  was  not 
brought  to  the  station,  but  to  a  point  some 
distance  <rfE,  and  plaintiff  was  required  to  go 
tbere  to  get  on,  and  was  bidden  by  the  con- 
ductor of  the  train  to  go  to  It,  who  Indicated 
the  course  to  be  taken  by  plaintiff,  and  went 
with  plaintiff.  While  so  proceeding  to  the 
train,  plaintiff  was  entitled  to  the  same  de- 
gree of  care  and  precaution  for  bis  safety. 

The  second  assignment  relates  also  to  a 
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demurrer.  The  point  made  Is  tbat  the  peti- 
tion shows  tbat  the  conductor,  with  a  lan- 
tern, undertook  to  accompany  plalntlll  to  the 
train,  and,  If  the  lattw  was  unable  to  see  the 
gully  or  trench,  he  must  have  gone  beyond 
the  range  of  the  llgh^  and  so  was  guilty  of 
contributory  negligence.  Plaintiff  alleges  that 
the  conductor  had  a  lantern,  but  does  not  al- 
lege Ite  range  or  degree  of  light  The  peti- 
tion does  allege,  in  substance,  that  plaintiff 
was  walking  very  rapidly,  keeping  up  with 
the  conductoi^tbe  latter  walking  Qpon  a 
track,  and  he  between  tiiat  and  another— and, 
while  so  doing,  suddenly  came  upon,  and  fell 
into,  the  gully,  wUch  be  had  not  seen,  and 
of  the  oistence  of  wbidi  he  did  not  know; 
that  the  night  was  very  da^  The  question 
of  whether  or  not  plaintlfl  saw  the  gully, 
or,  in  the  exercise  of  such  care  as  an  ordi- 
narily prudent  person  should  have  exercised 
in  bis  circumstances,  should  have  seen  the 
gully,  was  properly  left  for  the  Jury. 

It  being  a  question  of  fact  as  to  the  negli- 
gence of  defendant  and  also  as  to  plaintltrs 
contributory  negligence,  there  was  no  error 
in  allowing  proof  of  the  conditions  existing 
at  the  place  of  tbe  accident  Therefore  we 
do  not  sustain  tbe  fifth,  sixth,  and  seventh  as- 
signments. Plaintiff  was,  in  this  respect, 
allowed  to  testify  to  tbe  unlighted,  uncover- 
ed, and  unguarded  condition  of  this  ditch. 
From  appellant's  argument,  we  imderstand 
It  to  base  these  asslgnmente  upon  the  the- 
ory, already  disposed  of  lu  this  opinion,  that 
defendant  owed  no  duty  to  use  such  precau- 
tions or  any  precautions  to  protect  passeu- 
gers  in  a  portion  of  ite  grounds  remote  from 
Ite  depot. 

The  eighth  assignment  Is  that  there  was 
error  in  overruling  thB  motion  to  direct  a  ver- 
dict for  defendant.  Tbe  propositions  are.  In 
substence^  that  it  does  not  appear  from  tbe 
evidence  that  defendant  was  guilty  of  negli- 
gence In  falling  to  have  the  ditch  lighted, 
covered,  or  guarded,  or  in  falling  to  warn 
plaintiff.  Also  that  It  appears  affirmatively 
from  plaintiff's  evidence  that  his  injury  oc- 
curred throngh  his  own  negligence.  The  tes- 
timony would  not  have  warranted  the  court 
In  assuming  either  as  a  matter  of  law.  Tbe 
matters  mentioned  In  the  argument  submit- 
ted under  this  assignment  are  really  argu- 
mentative upon  the  subject  of  plaintiff's 
knowledge  and  want  of  care,  and  were  for 
the  Jury,  but  not  for  the  court,  to  act  upon. 

At  this  place  It  will  be  proper  to  refer  to 
the  testimony.  Plaintiff  testified:  Tbat,  aft- 
er he  had  signed  the  contract  at  the  depot, 
which  had  been  delayed  by  the  stetlon  agent 
not  being  on  hand,  the  conductor  said  to  him : 
"Hurry  up.  Let's  go.  We  have  been  late." 
"We  got  out  and  went  as  fast  as  we  could, 
vrithout  running,  towards  tbe  train.  Tbe  con- 
ductor was  with  me.  We  were  walking  side 
by  side,  going  towards  the  caboose.  As  we 
walked,  we  were  talking.  The  conductor 
was  just  about  nearly  as  close  to  me  as  we 
could  walk.  He  was  walking  on  tbe  track, 
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and  I  was  walking  rlsbt  by  tbe  side  of  the 
track.  The  character  of  the  ground  there 
about  the  tracks  and  between  the  depot  and 
down  to  the  gully  was  level.  It  was  about 
100  yards  [another  witness  estimated  the 
distance  as  60  or  70  steps]  from  tbe  ditch  to 
the  depot  The  caboose  was  about  50  yards 
aboTe  the  trestle— about  150  yards  from  the 
depot  The  caboose  was  right  up  on  the 
track  on  the  north  side  of  the  trestle,  between 
the  caboose  and  the  depot  The  trestle  was 
over  a  ditch  or  gully  about  10  or  12  feet  deep 
in  the  center,  and  I  guess  It  was  30  or  40 
feet  wide.  There  are  two  tracks  or  trestles 
over  the  ditch  at  that  place.  When  we  start- 
ed towards  the  train  from  the  depot,  the  con- 
ductor and  myself  in  a  fast  walk,  be  said: 
'Hurry  np.  Let's  go.*  I  asked  him  which 
was  onr  caboose,  and  he  said  tbe  one  with 
a  red  light  on  It  and  we  went  toward  it  We 
could  see  tbe  red  light  on  the  train,  and  we 
went  towards  it  both  walking  right  towards 
It  He  was  on  tbe  track,  and  I  was  right  by 
his  side;  and.  when  we  got  up  there  as  far  as 
tbe  trestle,  the  first  thing  I  knew  I  was 
Calling  Into  It  I  had  never  been  near  the 
trestle.  I  did  not  know  of  Its  existence. 
Tbe  conductor  didn't  say  anything  with  refer- 
ence to  Its  being  there.  There  was  no  light 
abont  it  They  had  lights  at  the  depot,  but 
didn't  have  any  outside  at  all.  It  [tbe  tres- 
tle] was  in  a  V  shape.  Tbe  track  branched 
off  Just  before  we  got  to  the  trestle.  •  •  • 
Ttie  depot  was  only  a  Rhort  distance  from 
the  track,  and  we  were  going  right  down  the 
track  when  we  got  liere  [referring  to  a 
sketch].  I  was  on  this  side  of  him,  and 
right  there  Is  where  I  fell— right  at  this  V- 
shaped  place  right  at  the  top  of  the  trestle. 
•  •  •  Fell  right  In  the  ditch  that  comes 
under  the  two  trestles.  Tbe  two  trestles 
are  separated.  They  were  about  six  or  eight 
feet  apart.  Of  course,  they  widen  out  on 
tbe  other  side.  The  ditch  was  about  30  to 
40  feet  wide.  The  banks  were  steep.  Where 
I  fell  off.  It  was  blocked  up  with  wood,  and 
was  perpendicular— straight  up.  There  was 
no  other  way,  so  far  as  I  knew,  of  getting 
on  the  train,  than  tbe  way  tbe  conductor  and 
myself  proceeded.  ■  I  knew  of  no  way  to  go, 
only  right  on  up  toward  the  train.  The  rea- 
son I  went  that  way,  the  conductor  started 
on  that  way,  and  said  to  go  with  him.  The 
conductor  didn't  tell  me  of  the  existence  of 
the  ditch:  didn't  sny  anytlilng  about  the  ditch 
lit  all.  I  have  seen  the  ditch  since  I  fell  Into 
it.  I  saw  It  last  I-'riday,  In  the  daytime. 
The  width  Is  about  what  I  have  stated  it,  I 
think.  I  think  it  would  be  about  10  or  12 
feet  deep  In  the  center  of  the  ditch.  Tbere 
were  two  trestles  across  it  It  was  not  in 
the  same  condition  It  was  when  I  fell  Into  It 
There  was  nothing  there  [referring  to  a  plat]. 
Just  the  track  came  rigtit  up  to  the  ditch, 
and  right  straight  on.  At  the  time  I  fell 
into  the  ditch  I  was  walking  right  by  the  con- 
ductor's slde^rlgbt  close  to  hiui.  Uv  was 
walking  right  on  one  track.   I  was  Just  out- 


side the  rail,  right  by  his  side.  As  to  the 
color  of  the  ground  leading  uj^  to  tbe  ditc'j 
Down  next  to  the  depot  It  was  sand — flight- 
colored  sand,  something  like  this  In  this 
country— and  up  toward  the  ditch  it  had  da- 
ders  In  It  There  was  no  mark,  or  sinythlng 
that  I  could  see  that  night,  the  difference 
where  the  ground  stopped  and  tbe  ditch 
started.  I  was  not  walking  ahead  of  th« 
conductor— right  by  bis  side.  As  we  walked 
down  tbere,  we  were  talking.  He  knew  I 
was  tbere." 

Appellant  contends,  because  plalntlfT,  at  tb-? 
trial,  evinced  familiarity  with  the  details  of 
the  place  and  surroundings  where  be  was 
hart,  and  there  being  sufficient  light  for  bim 
to  acquire  this  knowledge  before  he  was  hurt, 
the  condactor  waa  not  negligent  in  not  warn- 
ing blm,  oor,  onder  these  drcumstancea,  wa« 
defendant  responsible  for  negligence  in  not 
having  the  place  lighted  or  guarded,  but 
plaintiff  was  guilty  of  contributory  nrgli- 
gence.  If  it  plainly  appeared  that  plaintiff, 
before  he  walked  into  it,  knew  of  tbe  pres- 
ence and  condition  of  the  ditch,  these  conclu- 
sions would  follow.  But  the  testimony  wb« 
i  not  distinctly  this  way,  and  was  such  that 
the  Jury  might  properly  have  found  that  th«> 
knowledge  plaintiff  showed  at  tbe  trial  was 
not  obtained  under  such  circumstances  as 
would  have  made  his  conduct  Inconsistent 
with  reasonable  care  on  that  occasion.  He 
was  put  to  cross-examination  on  tbe  voy 
matter,  and  he  reiterated  that  it  was  •  very 
dark  night  and  he  could  not  see  tbe  ground- 
As  to  how  he  knew  tbe  depth  of  tbe  ditcti,  h>> 
stated  be  climbed  out  and  had  a  pretty  good 
Idea  of  how  deep  It  was;  and,  besides,  he 
went  there  the  other  day.  As  to  Its  widtb. 
be  learned  that  when  he  tried  to  get  ont;  that 
he  did  not  know  Its  width  exactly,  and  Aoea 
not  know  It  yet.  He  knew  there  were  two 
trestle  bridges  over  the  ditch  that  night,  as  b<^ 
could  skylight  the  trestlework.  Looking  up. 
he  could  see  tbere  were  trestles  there— tw.) 
trestles.  The  conductor  also  told  blm  to 
under  the  trestle.  He  knew  the  two  tnick-> 
(the  main  track  and  a  transfer  switch)  divid- 
ed, because  he  stepped  over  one.  "Coming 
along  the  switch  there,  you  could  tell  there 
was  a  track  there.  •  •  •  I  didn't  know 
the  exact  situation  of  the  tracks  until  X  lookv>  1 
at  It  again."  He  stated  that  he  was  not  cer- 
tain that  the  condactor  was  carrying  a  lao- 
tern,  but  this  fact  he  had  alleged,  l^e  fao; 
that  plaintiff  testified  to  the  ctiaracter  of  tin 
soli  near  the  depot  was  not  remarkable,  the 
depot  being  lighted,  and  a  man  may  know 
that  he  is  walking  on  cinders  without  beln^ 
able  to  aee  them. 

There  was  the  testimony  of  a  wltnt^ 
(Meade)  that.  If  he  remembered  right,  there 
was  a  walk  on  the  edge  of  the  trestle,  wblcb 
he  guessed  was  four  or  five  feet  (perhaps 
more,  perhaps  less)  from  the  track.  Plaintiff 
testified  that  the  present  condition  of  the  tres- 
tle with  reference  to  railways  asA  flooriogs 
was  not  the  same  then  hi  now,  and  tiiat  tbere 
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ma  no  ndlwiy  or  Hocoliig  tiiere  when  he  fall 
between  the  two  tracki.  Meade's  testimony 
indicates  that  tben  was  no  walk  on  tiie  side 
of  tbe  trestle  between  the  tracks.  TUa  mat- 
ter  b  doubtless  refored  to  as  Indlcatlns  that 
plaintiff  was  not  walkins  sear  the  traek,  as 
he  testjfled.  Plaintiff  testified  that  the  con- 
doctw  was  on  the  track,  and  he  by  the  side 
of  tbe  track,  right  at  the  former's  side,  and, 
wlwn  they  got  to  the  trestle  tbe  first  thtaig 
he  knew  be  was  falling  Into  it 

How,  upon  the  whole  erld^ce.  tbe  court 
could  have  decided  the  negligence  of  elthw 
party  as  a  matter  of  law»  we  cannot  under- 
stand. The  defendant,  thnmgh  tbls  conduct- 
or, who  waa  accompanying  and  directing 
plaintiff  to  the  train,  kno^ng  where  and  bow 
be  was  walking,  owed  talm  the  duty  to  nse 
reaaimable  care  in  protecting  him  agatiut  dan- 
gen  ttat  existed  in  liia  ronte.  The  night  was' 
dark.  Plaintiff  was  anacqnalnted  with  the 
place.  Tile  route  taken  by  plaintiff,  accord-' 
lag  to  the  testimony,  was  the  direct  one  to  the 
train,  and  the  one  plalntifl  waa  requested  and 
permitted  to  take  by  the  conductor,  who  wait-, 
ed  for  him  and  went  wltti  him.  The  evl- 
dence  Indicates  that  the  place  where  plaintiff 
fell  was  upon  the  premises  of  defendant; 
They  woe  walking  "as  fast  as  they  could, 
not  to  be  running."  The  conductor  waa  hnr-, 
rylng  plaintiff  aloi%.  The  ground  appeared 
to  be  level.  Bven  It  the  conductor  had  a  Ian* 
tern,  the  court  conld  not  safely  have  assumed 
titat  the  drcnnutanees  wm  not  such  aa  would 
bave  Induced  a  reascmabty  careful  perstm  to 
reacb  ttie  gully  without  having  detected  It 
The  evidence  preaented  a  question  for  the 
jury  as  to  plaintiff's  want  of  ordinary  care, 
and  also  a  question  as  to  the  earrler'a  negli- 
gence toward  a  person  In  plaintUT's  situation. 
In  having  this  dangn-  which  was  connected 
with  tiie  way. 

There  was  no  ernv  In  the  charge  referred 
to  In  tbe  nbith  assignment  What  has  been 
said  disposes  of  the  question. 

The  tenth  assignment  of  ems  comidalns  of 
tbe  fifth  paragraph  of  the  charge.  This  para- 
graph  submits  the  case  upon  two  phases  In 
separate  clauses— one  as  to  n^Ugence  of  tbe 
conductor  in  not  warning  plaintiff;  the  other, 
n^llgence  of  defendant  in  having  the  gully 
open  and  unprotected,  without  reference  to 
warning. .  The  assignment  is  that  the  court 
erred  in  the  fifth  paragraph  of  Its  charge.  It 
Is  probably  open  to  objection  as  not  being  la 
strict  accordance  with  the  rales.  Oammack 
V.  Bogers  CTex.  Sup.)  78  8.  W.  795.  But  in- 
asmuch as  it  relates  to  one  subject,  via.,  the 
qoestlon  of  defendant's  negligence,  we  have 
concluded  to  consider  It 

There  are  advanced  alx  propositions  under 
the  assignment: 

The  first  Is  disposed  of  by  what  baa  been 
already  aald. 

The  second  and  fifth  are  that  the  court 
should  not  have  submitted  the  question  as  to 
plalntBf  acting  In  accordance  with  defend- 
ant's conductor's  directions,  or  that  he,  at  the 
instance  and  dlrecttnt  of  dafoidanf a  condoct- 


or,  followed  in  the  way  ao  directed  by  tbe 
conductor;  there  bring  no  evidence  to  that 
eCTect  The  evidence  showed  that  tbe  oon- 
doctor  watted  at  the  station  toK  plalntUt  to 
sign  the  contract  and  get  Us  traneportetkBi. 
and  thm  said  to  htm  to  "Hony  up.  L3t's 
go."  The  condoctcr  pt^nted  out  the  train  by 
Its  light  He  went  with  tile  conductor,  walk- 
ing by  hia  aide;  bntryii^  along— almost  run- 
nlng^to  keep  up  with  him.  The  conductm- 
bad  directed  plaintiff  to  go  with  him,  and  h(> 
followed  to  accordance  with  this  direction  or 
invltetlon,  and  aa  directed  by  tbe  movements 
of  the  cmdnctor,  Ftom  the  actions  of  the 
pawn  who  plaintiff  aays  walked  with  him.  to 
the  train,  after  waiting  for  him  at  the  depot 
tbe  Jury  eoold  have  fonnd  that  he  was  tbe 
conductor,  aa  plaintiff  testified  he  was.  There 
was.  therefore,  testimony  to  warrant  the  ea- 
presslons  to  the  cbarg& 

The  third  xnvpositlon  la  not  well  founded. 
The  charge  did  not  assume  the  fact  that  ap- 
pellant's  conductor  walked  with  plaintiff  along 
Ite  premises  at  the  time  of  tht  injury.  That 
fact  was  left  to  tbe  Jury  as  one  of  tbe  facts 
to  be  found  by  them  from  the  evld«ice.  By. 
V.  Lehmberg,  75  Tex.  61, 12  8.  W.  838. 

The  fourth  propodtion  complahu  of  tbe 
charge  in  statliv  that  if  the  Jury  further  find 
from  the  evidence  Uiat  platotlff  was  a  paasen- 
ger  on  defendant's  train,  and  find  that  on  or 
abont  the  14th  day  of  December,  1900,  ete.  It 
was  alleged  that  tbe  occurrence  happened  on 
or  about  December  14,  1900:  The  evidence 
fixed  the  date  as  December  14,  1900.  Appel- 
lant Insists  that  tbe  court  eired  in  submitting 
tbe  injury  as  to  the  accident  occurring  "on  or 
about"  such  date.  We  can  see  no  reason  foi 
holding.  In  view  ■  of  the  undisputed  evidentre 
as  to  wboi  the  particular  train  left  Flatanin 
(the  night  of  the  14th).  that  this  in  any  wa> 
operated  to  appellant's  injury. 

The  sixth  proposition  Is  that  ttiere  was  no 
evidence  showing  that  the  gully  at  ravine  wa& 
situated  In  a  portion  of  appellant^s  depjt 
groundB  where  the  public  naturally  or  ordi- 
narily go.  and  no  evidence  showing  that  ap- 
pellee went  up<m  that  portion  of  Its  {H-emises 
at  the  invitation  of  appellant  uaaccompanled 
by  any  of  Its  servants.  Tbe  charge  complain- 
ed of  did  not  definitely  say  anything  about 
plaintiff  undertaking  to  go  to  the  train  unat- 
tended by  tbe  conductor.  Appellee  himself 
seems  to  iMnstrue  this  fifth  paragraph  of  the 
charge  as  submitting  the  negligence  of  de- 
fendant In  case  the  condactor  did  not  accom- 
pany plaintiff  to  the  train.  Id  the  first  clause 
of  the  fifth  paragraph  the  jury  were  Instruct- 
ed to  find  for  plaintiff  if,  among  other  things, 
they  found  that  plaintiff,  at  the  instance  aud 
by  the  direction  of  the  conductor  of  defend- 
ant, walked  with  said  conductor  towards  the 
train;  and.  In  the  second  clause,  to  find  for 
plaintiff  if,  amoD;;  other  things,  they  fotmd 
that  plaintiff,  at  the  Instance  and  direction  of 
defendant's  conductor,  followed  In  tbe  way  so 
directed  by  said  conductor.  If  he.  at  the  In 
stance  and  direction  of  the  conductor,  follow- 
ed the  conductor  to  gt^g  to  tbe  train,  be  was 
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not  unaceoiApanled  bj  blm.  However,  u 
wUl  be  explained  farther  on,  defendant,  un- 
der the  clrcumatancea  of  this  caae,  owed  plaln- 
tltt  the  doty  Imposed  on  It  in  favor  of  pasaen- 
gen  at  the  place  of  ttils  accident,  even  U  be 
went  there  unaccompanied  by  the  conductor, 
If  he  waa  not  gnlltjr  of  eontribntoEy  n^- 
gence. 

We  do  not  spstain  the  eleventh  anlgnment 
The  propoBltion  la  that  when  a  person  seefca 
to  recovor  for  Impaired  capacity  to  labor  and 
earn  money  In  a  particular  avocation,  and 
the  evidence  sbowe  that  bla  earnings  In  snch 
bttsliiess  have  not  been  decreased  by  reason 
of  snch  Injury,  and  are  the  same  two  ytors 
after  the  accident  as  they  were  before  the 
Injury,  he  Is  not  entitled  to  recover  for  Im- 
paired capacity  to  labor  and  earn  money  In 
the  future.  The  evidence  showed  that  plain- 
tiff had  been  working  for  hla  brother  before 
and  since  the  Injury,  without  any  decrease 
vt  wages;  that  be  was  employed  by  his  broth- 
er before  and  since  the  accident  to  manage 
his  ranch;  that  the  two  middle  fingers  of 
his  right  hand  wwe  rendered  stiff  by  the  In- 
jury; that  he  conld  not  close  the  flngen 
against  his  hand;  that  the  fingers  pain  him 
a  great  deal,  particularly  when  he  under- 
takn  to  do  any  work,  about  the  ranch,  cx 
when  ttie  weather  changes;  and  that,  after 
be  has  worked  with  them  awhile,  they  seem 
to  be  paralysed,  and  be  has  to  quit  Also 
the  two  fingers  will  probably  remain  stiff 
permanently,  and  will  to  some  extent  disable 
his  hand,  and  the  use  of  the  fingers  will  be 
attended  wltlt  pabL  He  testified  that  he  was 
not  able  to  give  his  duties  the  same  atten- 
tion and  perform  the  same  labor  now  as  be- 
fore the  accident  He  conld  not  do  the  worfc 
be  did  before,  because  be  could  not  take  the 
lead  with  the  men  like  be  did  before.  We 
conclude  that»  the  f&ct  that  his  condition  as 
to  wages  having  remained  fta  same,  this 
might  be  attributed  to  peculiar  drcnmatan- 
ces  then  existing,  and  t^t  had  existed  with 
him  since  the  accident  but  which  might  at 
any  time  change.  His  capacity  to  do  his 
former  work  had,  according  to  the  evidence, 
decreased;  and  the  Jury,  looUag  to  the  per^ 
manent  condition  of  his  Injured  hand,  and 
looking  to  the  probable  duration  of  picture 
life,  and  not  merely  to  the  present  and  past, 
could  have  found  that  his  earning  capacity 
had  become  diminished.  We  here  overrule 
the  sixteenth  assignment,  charging  that  the 
Terdlct  was  ocesslve  in  amount 

Th^  twelftJi  assignment  oomplalns  of  the 
refusal  of  the  following  Instruction:  **It  to 
the  duty  of  railway  companies  to  keep  in 
safe  conffltim  all  portions  of  its  station 
grounds  to  wbicb  the  public  do  or  would  nat- 
urally resort;  and  If  yon  believe  ttom  the 
evidence  In  this  case  that  the  place  where 
Idaintlff  sustained  his.  Injury  wu  a  portion 
of  defendants  depot  grounds,  where  the  pub- 
lic de  or  would  naturally  resort,  then  the  de- 
fendant would  be  required  to  keep  its  said 
ditch  or  ravine  covered  or  guarded.  On  the 
ether  hand.  If  jon  do  not  believe  that  the 


place  where  plaintiff  waa  Injured  waa  a  jfot- 
tlon  of  defendant's  d^>ot  grounds  wbem  the 
public  did  or  would  ordinarily  resort  tbea 
you  are  diarged  that  the  defendant  woiUd 
not  be  required  to  keep  said  ditch  or  ravine 
covered,  end  its  failure  so  to  do  would  not 
constitute  negligence."  Knun  the  presenta- 
tion of  the  question  sought  to  be  rn^da,  as 
we  find  It  in  appellant's  argument  under  this 
assignment,  the  point  se«ns  to  be  tiiat  If 
plalntU^  unaccompanied  and  voluntarily, 
went  upon  that  part  of  the  premlaee  so  re- 
mote from  the  depot  as  wb«e  he  waa  hurt, 
the  Issue  of  whether  or  not  appellant  failed 
to  use  ordinary  care  In  having  tbe  gully  open 
and  unprotected  should  not  have  beoi  sub- 
mitted. The  charge,  as  framed,  ignored  en- 
tirely tbe  issue  of  his  being  accompanied  and 
directed  by  the  conductor  in  going  over  u 
the  train.  The  refused  durge  amounted  to 
this:  That  U  the  gully  waa  at  a  point  ivon 
defutdant^s  premises  where  the  public  ordi- 
narily dldjor  would  not  resort,  and  defendant 
for  that  reason  owed  no  du^  to  flw  public 
to  cover  or  guard  it,  it  owed  no  duty  to  plain- 
tiff under  the  peculiar  drcnmatances  of  fbl» 
casa.  The  refused  charge  waa  practically  one 
directing  tbe  jury  to  find  for  d^endant,  as 
there  was  no  testimony  that  the  place  where 
plaintiff  received  his  Injury  waa  where  the 
public  did  or  would  generally  rescHrt 

What  has  bew  said  In  tbe  above  dlacusslon 
renders  it  unnecessary  to  do  more  with  the 
tMrteenth.  fourteenth,  and  fifteenth  asslgn- 
muits  than  to  overrule  them. 

We  will  add,  in  conclusion,  ttiat  tbera  was 
suffldent  testimony  to  authorte  the  Jury  to 
find  that  plaintiff  met  his  injury  on  aK>d- 
lants  premises.  There  Is  some  doubt  In  our 
minds  whethw  or  not  tiie  Mef  of  appdlant 
raises  tide  question  directly.  We  doubt  very 
much,  If  the  facts  won  true,  which  ttie  Jury 
must  have  found  in  order  to  reacb  the  vodlct 
they  did  under  the  charge,  that  this  qnestlmi 
would  be  of  any  importance  Tbe  train  was 
not  brougbt  to  the  depot,  but  was  held  on  the 
main  track.  Just  across  the  gully  from  tite 
depot,  to  start  from  that  place.  This  mm  a 
stock  train,  which  plaintiff  had  to  taikm.  He 
waa  a  passenger  thereon.  According  to  the 
testimony  of  the  witness  Foster,  it  was  usual 
tor  such  trains  to  stop  and  start  at  UUs  place. 
At  any  rate,  such  was  the  arrangement  of 
appellant  In  flils  Instance^  Plaintiff  waa  a- 
pected  to,  and  it  was  necessary  for  htan  to, 
go  from  the  depot  to  the  place  where  the 
train  stood,  to  get  on  board  of  It;  and  that, 
too,  on  a  dark  and  misty  n^bt  Defendant 
had  made  it  necessary  for  plaintiff,  a  atran- 
ger  on  the  premises,  to  go  from  Its  depot  to 
that  train  In  the  dark.  It  seems  to  ua  that 
It  he  had  undertaken  to  do  thla  alone,  and. 
In  so  doing,  had  taken  a  direct  route  (and 
this  was  the  regular  route),  and  had  exercis- 
ed ordinary  care  under  tbe  circumatencea, 
and  on  the  way  had  fallen  into  this  gully, 
defendant  vrould  have  been  liable,  although 
tbe  gully  may  not  actually  have  been  vrlthlo 
appellants  pranlsea.  For  the  puxpoaea  of 
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■Qcb  a  ctK,  under  inch  circumstances,  the 
InterreniBg  space  would  be  regarded  as  de- 
fendants premises.  It  would  have  been  prac- 
tlcaUy  Its  Invitation  to  plaintiff  to  walk 
across  tbat  ground  for  tbe  purpose  of  reach- 
ing the  train,  and  an  assorance  that  the  wa7 
was  safe.  Bat  the  case  submitted  was  one 
In  which  tbe  conductor  of  appellant's  train 
directed  or  accompanied  plaintiff  from  the 
depot  to  tbe  train  over  this  way  upon  which 
tbe  danger  existed.  It  seems  to  us  that  tbe 
fact  as  to  thlB  place  being  strictly  upoh  ap- 
pellant's depot  premises  was  Immaterial,  as 
the  case  was  presented.  But  tbe  evidence  in- 
dicates that  such  was  the  fact.  Appellant 
was  allowed  to  testify  that  be  thought  where 
tbe  train  was  standing  was  within  tbe  yards 
of  appellant.  This  was  betyond  tbe  ravine. 
The  evidence  shows  that  np  to  tbe  place 
where  plaintiff  fell,  the  ground  was  all  level- 
ed off.  Near  tbe  depot  It  was  covered  with 
sand,  and  down  toward  tbe  trestle  with  coal 
cfndors.  Appellant  maintained  a  switch 
which  crossed  tbe  main  track  close  to  tbe 
place  where  they  fonned  a  V.  Besides,  tbe 
fact  that  these  trains  usually  8topi>ed  across 
the  trestle,  and  started  from  tbat  point,  In- 
dicates that  the  intervening  space  was  In 
use  by  appellant  In  hnsiness  of  this  character. 
No  effort  was  made  by  appellant  on  tbe  trial 
to  show  by  evidence  that  tbe  place  of  InJn^ 
waa  not  In  Its  yards 
Affirmed. 

On  Appellant's  Motion  tat  Rehearing. 
auL  18,  ISOA.) 

In  Am  otfinUia  ddlvarad  In  this  case,  tiiere 
ate  some  ezpnsalonB  to  iSie  ^tect  tbat  tbe 
coDdvetor  accompanying  plalntUE  dwuld  have 
used  reasonaUe  care  In  guarding  talm  against 
tUs  accident  By  this  we  did  not  mean  tbat 
his  doty  wu  anyOilng  abort  of  the  high  de- 
gree of  care  wblcb  the  carrier  and  Ita  aerv- 
aots  owe  a  paasenger.  The  entire  opinion 
negatlTes  aucb  view. 

In  Boibe  -way  tbe  court  came  to  mlaooncelve 
tiie  amount  of  0u  verdiet,  which  was  for 
IB^OOO,  instead  of  14,000.  It  was  with  some 
dUOcolty  that  we  aroroved  the  verdict  for 
the  latter  amonnt  and  now  we  shall  require 
appdlee  to  r«nlt  91*000  within  10  days,  in 
which  event  tbe  motion  win  be  overmled, 
and  tbe  jndgmeiit  afflnned  tor  V4,000;  other- 
wise the  motion  win  be  granted,  and  tbe 
Jndgmoit  lerersed. 


CITT  OF  GORSIOANA  et  al.  v.  ANDER- 
SOX.* 

<Ooiirt  of  CM!  Appeals  of  Toas.    Nov,  28, 
1808.) 

mOHWXT-^BDICATION— ACCBPTANOA- 

BVIDBMCE. 

L  Where  there  is  a  plat  of  one's  land  oo 
wUcb  it  Is  laid  off  in  lots,  blocks,  and  streets, 

^UhMrinc  dwM  JumuT  »,  DM. 
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whether  at  his  butanes  or  not,  or  a  dtr  map 
on  which  It  Is  BO  laid  oat,  he  adopts  waai  plat 
or  map  by  teferaice  ttiereto  In  the  sale  of  the 
land,  ana  hli  acts  amonnt  to  a  dedication  of 
the  streets,  blading  himself  and  tbose  claiming 
under  him. 

2.  Where  land  was  idatted  hr  another  person 
than  the  trne  owners  who  afttfwards  recovered 
poBsesBion  thereof,  the  qnestloa  whether  streets 
thereon  have  been  dedicated  dwanda  «  thsir 
acts,  and  not  on  his. 

8.  Evidence  Md  to  show  that  the  owners  of 
land,  on  recovering  possession  thereof  fn»n  one 
who  had  held  it  withont  rii^t,  did  not  disavow 
a  i^t  or  dty  map  showing  strests  on  It,  but 
sold  tiie  land  with  reference  to  them. 

4.  Where  a  dtr  adopted  a  map  of  a  tract 
showing  streets  thereon  while  the  trne  owners 
of  it  were  not  in  posseesion.  In  accordance  with 
a  plat  filed  by  the  person  in  possession,  and, 
when  they  recovered  possession  and  adopted  the 
map.  It  Ad  nothing  to  renounce  Its  former  act, 
bat  worked  some  of  the  streets,  and  proceeded 
promptly  to  vnteat  tiireatoned  obstmctiona, 
there  was  an  acceptance  by  it  (tf  the  streets 
dedicated  by  tbe  owners. 

Appeal  from  District  Coort  Navaiio  Oonn- 
ty;  L.  B.  Cobb,  Judge. 

Salt  by  Neili  P.  Anderson  against  the  dty 
of  Corslcana  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  defendante  appeal.  Re- 
versed. 

Ricbard  Mays  and  B.  B.  Webb,  for  appel- 
lants. Frost  ft  Neblett,  for  appellee. 

TALBOT,  J.  The  land  involved  In  this  lltl 
gatlon  is  dealgnated  as  a  part  of  Eleventh 
street  and  Bast  Tenth  avenue  in  the  Houston 
ft  Tfecas  Central  Railway  Addition  to  the  dty 
of  Coralcana,  and  Is  claimed  by  appellee  as 
I»lvate  property  under  a  lease  from  said  rail- 
way company.  He  was  engaged  In  tbe  erec- 
tion of  a  wooden  platform  upon  East  Tenth 
avenue,  to  be  used  In  connection  with  a 
cotton  compress  oi>anted  by  blm.  Tbe  dty 
of  Cnsicana  claimed  that  Tenth  avenue  had 
been  dedicated  as  a  public  street  of  said  dty, 
and  threatened  to  Interfere  and  prevent  the 
building  of  said  platform.  Thereupon  the  ap- 
pdlee  brought  this  suit  to  eijoln  said  dty 
and  its  officers  from  aucb  interference,  and 
the  dty  answered,  and  by  cross-actlmi  alleged 
tbat  said  Eleventh  street  had  beoi  dedicated 
also  as  a  public  street  of  said  dty;  tbat  ap- 
pellee had  obstruded  said  street  by  tbe  erec- 
tion of  platforms  and  buildings  thereon;  and 
prayed  that  be  be  ousted  therefrom,  and  tbat 
said  dty  be  quieted  In  Ite  title  to  said  Elev- 
enth street,  and  recover  possession  of  the 
same.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  Judgment  rendered  for  appel- 
lee, Anderson,  perpetuating  the  Injunction  as 
to  Tenth  avenue,  and  a  recovery  denied  ap- 
pellants on  their  cross-action  as  to  Eleventh 
street. 

The  evidence  shows  that  on  July  25,  1871, 
A.  Groesbecfc,  W.  J.  Hutchina,  F.  A.  Rice, 
and  W.  R.  Baker,  who  will  hereafter  be  re- 
ferred to  as  Groesbeck  and  others,  claiming 
to  hold  the  legal  title  to  08,7%  acres  of  land 
adjoining  the  then  town  of  Corslcana,  made 
a  map  and  plat  of  tbe  same^  showing  blocks, 
lots,  streets,  alleys,  and  railroad  right  of 


Digitized  by 


262 


78  BOUTHWBSTHRN  BBPOBTER. 


way,  and  placed  the  same  upon  the  deed  rec- 
ordiB  of  Navarro  county.  At  the  same  time 
Oroesbeck  and  others  executed  and  delivered 
to  the  Houston  &  Texas  Central  Railway 
Company  a  deed  conveying  to  it,  in  considera- 
tion of  its  making  its  depot  and  station  there- 
on, a  strip  300  feet  wide  through  said  tract 
of  land.  This  deed  was  placed  upon  record 
In  said  county  on  the  day  the  map  was  re- 
corded, and  referred  to  said  strip  of  land 
therein  conveyed  as  having  been  designated 
and  shown  on  said  map  as  "Railroad  Reser^ 
vation."  There  was  nothing  on  the  map  or 
the  pages,  when  It  was  recorded,  referring  to 
this  deed,  or  indicating  that  any  deed  bad  been 
given  calling  for  said  map  and  explaining 
In  any  manner  the  delineations  thereon.  Said 
deed  further  recited  that  "other  blanks  and 
E-paces  appearing  on  said  map  may  be  map- 
ped, platted,  or  replatted  over  as  gmotora  saw 
fit,"  and  "to  be  held,  occupied,  and  enjoyed 
by  said  company  In  such  manner  and  for 
such  purposes"  as  it  saw  fit;  that  "said  atrip 
or  parcel  of  land  shall  be  a  continuous  strip, 
not  intersected  by  any  street  or  way";  that 
streets  running  at  right  angles  therewith 
should  not  cross  it,  but  should  abnt  there- 
on. This  deed  grants  and  dedicates  to  pub- 
lic use  such  portions  of  streets  and  alleys, 
"other  than  the  Railroad  Reservation,  as 
may  be  contiguous  to  lots  or  blocks  sold  to 
any  other  person."  All  other  streets  and  al- 
leys designated  on  map,  or  portions  of  them 
not  contiguous  to  lots  conveyed,  to  remain 
the  private  property  of  grantors  or  their  as- 
signs, and  may  be  relotted  or  closed  up  as 
may  seem  best  to  them.  In  1874,  Groesbeck 
and  others,  or  the  Houston  &  Texas  Central 
Railway  Company,  placed  on  record  a  revised 
map  of  the  addition,  and  In  both  the  original 
and  revised  map  there  were  shown  thereon 
block  three  (3)  and  several  other  blocks  aa 
being  within  what  was  known  as  "Beaerva- 
tlon."  These  blocks  were  lotted  and  in  dot- 
ted red  lines,  and  block  three  <3)  abuts  on 
Eleventh  street  on  the  west  and  on  East 
Tenth  avenue  on  the  north.  By  deed  dated 
May  13,  1874,  and  filed  for  record  July  28, 
187R,  Groesbeck  and  others  conveyed  to  tbe 
Houston  &  Texas  Central  Railway  Company 
all  tbe  unsold  parts  of  tbe  addition,  and  In 
September,  1875,  said  railway  company  pla- 
ced on  record  a  re-revlsed  map  of  said  addi- 
tion, which  eliminated  said  block  three  (3) 
iind  said  other  blocks  situated  In  "Reserva- 
tion" as  shown  by  said  former  maps,  and  left 
the  space  theretofore  occupied  by  them  open 
and  blank.  Prior  to  their  conveyance  of 
the  unsold  parts  of  said  entire  addition  in 
1874,  Groesbeck  and  others  sold  a  number 
of  lots  and  blocks  In  said  addition,  referring 
to  and  calling  for  the  maps  in  the  descrip- 
tion thereof  placed  on  record  by  them.  None 
of  these  lots,  however,  were  In  the  "Reserva- 
tion." The  railway  company,  after  receiving 
their  said  deed  dated  May  13,  1874,  continued 
to  sell  lots  and  blocks  In  said  addition  to 
vailous  purchasers,  giving  description  tlH>re- 
of,  aa  shown  and  dealsnated  on  said  second 


map  which  had  been  placed  of  record.  W. 
M.  Elliott  made  a  map  of  said  Railway  Addi- 
tion, which  Is  a  duplicate  of  the  fint  and  sec- 
ond maps  recorded  In  1871  and  1874  re- 
spectively, and  shows  block  three  (3)  and 
blocks  (1),  two  (2),  six  (6),  and  twelve  (12), 
and  parts  of  Eleventh  street  and  East  Tenth 
avenue,  situated  in  "Reservation,"  the  same 
as  they  did;  the  only  difference  being,  the 
reservation  was  indicated  In  these  maps  by 
red  dotted  lines,  and  Elliott's  map  represent- 
ed it,  as  other  portions  of  the  addition,  by 
the  usual  black  line.  This  map  made  by 
Elliott  was  adopted  by  the  city  councH  of 
Corsicana  as  the  official  map  of  said  city  on 
the  4th  day  of  July,  1893.  The  railway 
compony  maintained  stock  pens  on  Tenth  ave- 
nue for  about  18  years  prior  to  1800.  The 
east  line  of  these  pens  did  not  extend  over 
the  east  line  of  the  right  of  way  strip,  but 
was  wholly  on  the  right  of  way,  extending 
north  and  south  thereon.  Tbe  size  of  the 
stock  pens  was  cut  down  in  1896,  and  were 
entirely  removed  In  1900.  After  being  re- 
duced In  size  In  1896,  they  did  not  extend 
south  Into  Tenth  avenue,  where  It  would 
cross  the  right  of  way.  Tbe  Houston  &  Texas 
Central  Railway  Company,  prior  to  January, 
1S89,  was  placed  In  the  hands  of  a  receiver, 
under  whose  authority  one  Dillingham,  as 
commissioner,  sold  and  conveyed  on  Janu- 
ary 1,  1889,  all  the  properties  of  said  com- 
pany to  one  Olcott,  who  later  conveyed  the 
same  to  the  Houston  &  Texas  Central  Batl- 
road  Company,  the  reorganized  corporation, 
except  the  lots  and  blocks  In  said  addition. 
The  helra  of  John  Cartwright,  who  were  the 
owners  of  this  tract  of  land,  brought  stilt 
in  the  United  States  Circuit  Court  at  I>aI1as 
In  1805  against  Olcott  for  said'  block  three  (3) 
and  other  blocks  in  said  addition,  describ- 
ing said  blocks  and  lots  as  designated  on  said 
maps,  and  recovered  Judgment  for  said  blocks 
by  the  same  designation.  Said  Cartwrights 
brought  suit  in  the  district  court  of  Navarro 
county,  In  1887,  against  one  F.  M.  Martin, 
the  city  of  Corsicana,  and  other  persons  for 
numerous  lots  and  blocks  of  land  lying  in 
said  addition.  The  case  was  compromised 
with  a  number  of  the  defendants,  and  the 
Cartwrights  have  made  deeds  to  them  for 
'lota  and  blocks  In  said  addition,  calling  for 
Elliott's  map,  and  describing  said  lots  and 
blocks  as  shown  and  designated  on  said  map. 
The  Cartwrights  sued  the  Railroad  Company 
for  the  right  of  way,  and  It  was  described 
in  tbelr  petition  as  being  "a  strip  300  feet 
wide  running  through  said  addition,  accord- 
ing to  the  revised  map  of  said  addition  filed 
by  the  railway."  The  heira  of  Cartwright 
conveyed  to  the  Corsicana  Cotton  Factory,  by 
deed  of  July  2,  1900,  block  one  (1)  and  two 
(2),  of  the  Railway  Addition,  which  blocks 
are  situated  In  Houston  &  Texas  Central 
Railroad  Addition  to  city  of  Corsicana,  and 
in  what  is  designated  aa  "Reservation."  said 
ileed  referring  to  map  of  said  city  and  addi- 
tion made  by  Elliott;  and  also  conveyed  to 
James  Garrlty.  June  26,  1802,  for  mill  and 
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el^ator  company.  Iilock  thirty-four  (34),  and 
Iota  from  one  (1)  to  ten  (10)  in  blodc  nine 
(9),  calling  for  the  map  of  tlie  Railway  Addi- 
tion, and  also  for  Colline  street  and  Hunt 
street  of  said  addition.  Hmt  street  is  des- 
ignated on  BlUott's  map  as  Sixth  avenue. 

The  heirs  of  Cartwright  conveyed  to  a 
number  of  different  purchasers  lots  and 
blocks  In  said  addition,  describing  same  ae^ 
cording  to  Elliott's  map  of  the  city,  and  call- 
ing for  and  referring  to  said  map.  They  also 
conveyed  to  appellee,  Anderson.  August  6, 
1902,  land  in  said  Railway  Addition  embra- 
cing block  8  and  a  part  of  East  Tenth  avoiue. 
This  land  sold  to  appellee  is  described  as  be- 
glnnlug  at  the  southeast  comer  of  block  No.  8, 
according  to  the  map  of  said  city  made  by  W. 
M.  Elliott.  Appellee  then  conveyed  the  same 
land  to  the  Houston  &  Texas  Cmtral  Rail- 
road Company,  ^vlng  In  deed  same  descrip- 
tiim,  and  on  the  18th  day  of  August;  10(^ 
the  railroad  company  executed 'a  lease  for 
sRid  property  to  aivellee,  and  he  went  upon 
the  land,  began  the  erection  of  his  compress, 
and  extended  the  platform  4nto  and  over 
Tenth  avenue.  The  railroad  company,  Apill 
24, 1900,  made  deed  to  Corstcaua  Cotton  Fac- 
tory for  lots  1  to  10  in  blocks  one  (1)  and 
two  ^  In  the  "Reservation,"  and  on  Hay 
31,  1901.  made  deed  to  Caldwell  for  blocks 
6  and  12  In  the  "ResovBtion,"  both  deeds 
referring  to  city  map,  and  in  'negotiating  the 
sales  its  representative  exhibited  Elliott's 
map.  Streets  running  east  and  west  through 
the  Railway  Addition  are  represented  on  all 
maps  as  crossing  the  right  of  way  and  Blev- 
t-nth  street  running  north  and  south,  and 
the  western  boundary  of  said  addition  is  also 
shown  on  said  map  to  cross  the  right  of  way. 
The  dty  for  about  20  years  has  worked  the 
streets  shown  by  flie  maps  of  the  Railway 
Addlticoi,  including  Eleventh  stoeet  and  Tenth 
avenue,  OEcepting  that  portion  of  Tenth  ave- 
nue which  was  occnpied  by  stock  pens,  and 
Blerenth  street  wbere  it  crosses  the  railroad 
track.  Block  S  abuts  on  Eleventh  street,  and 
Eleventh  street  at  tills  point  runs  norOi  and 
south  between  said  block  8  and  Groom's  Ad- 
dition. 

There  is  no  point  made  <m  the  pleadings. 
Numerous  assignments  of  error,  however, 
have  been  filed  and  urged,  challenging  the 
correctness  of  the  findings  and  Judjpnent  of 
ttM  lower  court,  but  we  believe  it  will  be 
found,  upon  an  analysis  of  said  assignments, 
that  the  questions  embracing  all  the  points 
raised  and  presented  for  onr  dedsion  are: 
{1>  Had  the  property  involved  In  this  con- 
troversy been  dedicated  to  public  use  by  the 
acts  and  declarations  of  the  parties  owning 
and  dealing  -with  the  same  at  the  time  of  its 
lease  by  appellee?  09  Had  the  city  of  Corsi- 
cana  at  said  time  accepted  such  dedication? 

It  seems  to  be  the  wen-settled  doctrine 
that  where  the  owner  of  land  which  has  been 
laid  off,  mapped,  and  platted  into  blocks,  lots, 
and  streets  as  an  addition  to  a  city,-  isy  a 
map  placed  on  the  public  records,  sells  and 
conveys  the  lots  or  blocks  by  deeds  referring 


to  the  map.  In  the  description  thereof,  it 
constitutes  a  dedication  to  the  public  of  such 
streets,  and  the  rights  In  such  streets  become 
thereby  vested  in  such  purchasers  and  in  the 
public.  Judge  Moore,  In  treating  of  this  sub- 
ject, in  the  case  of  Lsmar  County  v.  Clem- 
ents, 40  Tex.  354,  said:  "It  has  been  repeat- 
edly held  this  court,  as  well  as  by  numy 
others,  that  where  the  owner  of  land  lays 
out  and  establishes  a  town,  and  makes  and 
exhibits  a  map  or  plan  of  the  town,  with 
streets  and  public  squsres,  and  sells  the  lots 
with  reference  to  such  plan,  the  purchasers 
acquire,  as  appurtenant  to  their  lots,  all  such 
rights,  privileges,  easements,  and  servitudes 
represented  by  such  map  or  plan  to  belong 
to  them  or  to  their  owners;  that  tiie  sale  and 
conveyance  of  lots  accoding  to  such  map  im- 
plies a  grant  or  covenant  for  the  benefit  at 
the  bwn^  of  the  lots;  that  the  streets  and 
other  public  places  represented  1^  the  map 
shall  never  be  appropriated  by  ttie  owner  to 
a  use  inconsistent  with  that  represented  by 
the  map  on  faith  of  which  the  lots  are  sold, 
and  especially  so  where  the  use  to  which  the 
owner  proiMses  converting  them  tends  to 
lessen  the  value  of  the  lots  thus  sold."  Os- 
wald V.  Grenet,  22  Tex.  94;  Preston  v.  City 
of  Navasota,  84  Tex.  684;  Huber  v.  Gadey, 
18  Ohio,  18;  City  of  Logansport  v.  Dunn,  8 
Ind.  378;  Beatty  v.  Kurtz.  2  Pet  CG6.  7  L. 
Ed.  621;  Rowan  v.  Portland,  8  R  Mon.  232; 
See,  also,  Corsica na  v.  White,  67  Tex.  382; 
Bond  V.  T.  &  P.  Ry.  Co.,  16  Tex.  Olv.  App. 
281,  SO  S.  W.  978.  It  is  also  held  In  said  case 
of  Lamar  County  t.  cnemmts,  ^  Tex.  347, 
that  "where  the  dedlcatitm  is  manifested  by 
unequivocal  acte  or  declarations  oixm  wliifdi 
the  public  or  those  Interested  in  such  dedl- 
cations  have  acted,  the  fact  the  owner  may 
have  entertained  a  different  Intention  from 
that  manifested  by  his  acta  or  declarations 
is  of  no  consequence."  In  the  case  of  Os- 
wald v.  Orenet,  supra,  it  is  said:  "A  setting 
apart  or  dedicatioD  to  a  public  use,  to  be  ef- 
fectual, need  not  be  by  deed,  nor  need  it  be 
evideticed  by  the  use  of  it  having  been  coi- 
tinued  for  any  particular  time;  It  is  oiou^ 
that  there  has  been  some  clear,  unequivocal 
act  or  declaration  of  tbe  proprietor  evidra- 
dng  an  Intention  to  set  it  apart  for  a  pnbUc 
use,  and  that  ottiers  have  acted  In  r^erence 
thweto  and  upon  the  faith  of  such  manifesta- 
tion of  intention."  tt  is  further  said  that  "If 
one  owning  iand  exlilbit  a  map  of  it  on  which 
a  street  is  defined  though  not  yet  opened,  and 
building  lots  be  sold  by  him  with  reference 
to  a  front  or  rear  on  that  street  this  operates 
as  an  immediate  dedication  of  the  street 
and  the  purchasers  of  lote  have  the  r^ht  to 
have  t^e  street  thrown  open  forever"— cit- 
ing Wyman  v.  Mayor,  etc.,  11  Wend.  486. 
The  principle  upon  which  the  irrevocable  na- 
ture of  a  dedication  Is  founded  is  <me  ttt  es- 
toppd  In  pais.  When  land  has  once  been 
laid  out  and  map  thereof  made,  with  lots, 
blocks,  streets,  and  alleys  delineated  and 
shown  thereon,  and  such  lote,  or  a  part  of 
them,  have  been  purchased  with  refa^noe 


Digitized  by 


Google 


264 


18  BOT7THWH8TEIBN  BBPOBTBB. 


CT«. 


to  sndi  mi^  It  would  be  an  act  of  bad  fiUtb 
and  a  fraud  npon  tbow  wbo  bad  so  pnrcbas- 
ed  with  a  Tlew  to  and  upon  the  faith  of  anch 
atreeta  brtng  left  open.  It  la  alao  said  that 
"this  ptlndide  la  not  linuted  In  Ita  appilca- 
tlon  to  the  alngle  atieet  on  wblcb  tiie  Iota  of 
the  pnrchaaer  are  ■itnated." 

It  la  contended  by  appellant  that,  whae  the 
owner  sells  his  land  with  reference  to  a  plat 
fn  which  the  same  Is  laid  off  into  lota,  blocks, 
and  streets,  whether  the  map  was  made  at 
his  Instance  <x  not,  or  where,  there  being  a 
city  map  on  which  the  same  li  so  laid  off, 
and  be  sella  with  reference  to  soch  map,  he 
adopts  soch  map  by  a  reference  thereto,  hia 
acts  will  amount  to  a  dedication  of  the  streets. 
We  believe  this  proposition  sound,  and  an- 
aonnces  a  principle  well  established  by  tbe 
American  decisions.  Angellou,  Highways,  I 
140;  Elliott  on  B.  &  8.  {  U7;  note  to  Meier 
T.  Raibxiad  Co.,  1  L.  B.  A.  856;  Ohurch  r. 
Mayor,  S3  N.  J.  Law,  25,  97  Am.  Dec.  696, 
and  cases  In  first  note  on  page  706;  11  Am.  ft 
Eng.  Ency.  of  Law,  402;  In  re  Opening  of 
Twenty-Ninth  8t,  1  Hill,  189;  Wyman  t. 
Mayor,  etc.,  11  Wend.  487. 

The  facts  in  this  case  show  thst,  while  A. 
Qroesbeck,  W.  J.  Hntchlns,  F.  A.  Rice,  and 
W.  B.  Baker  claimed,  and  doubtless  thought 
they  held,  the  legal  title  to  the  land  iDvoIved 
in  this  suit  at  the  time  they  placed  the  orig- 
inal map  of  the  same  on  record  and  oonveyed 
to  the  Houston  &  Texas  Central  Bailway 
Company,  as  a  matter  of  fact  the  ft^erlor 
title  was  In  the  heirs  of  Oartwrlght  They 
sued  and  recovered  the  same,  and  thereafter 
the  railroad  company  and  others  recognized 
their  claim  and  dealt  with  them  as  the  owaers 
thereof.  Tbe  Cartwrlght  heirs  having  been 
the  owners  of  the  land  In  litigation  all  tbe 
time,  the  rights  of  the  parties  do  not  depend 
upon  the  acts  of  Qroesbeck  and  others  and  of 
the  railway  company,  and  will  not  be  deter- 
mbied  with  reference  thereto.  Whatever 
effect  such  acts  may  have  In  throwing  light 
upon  and  e:^lainlng  the  conduct  of  appellee 
in  dealing  with  this  property,  and  in  affecting 
the  Cartwrlghts  with  notice  of  the  condition 
and  status  of  the  same,  yet  the  decision  of  the 
question  of  dedication  will  be  [vedicated  uji- 
ou  the  acts  of  the  Cartwrlghts,  manifesting  a 
dedication,  occurring  before  the  property  was 
leased  by  appellee.  That  the  Cartm^hts 
knew  of  the  official  map  of  the  city  made  by 
Elliott  there  can  be  no  doubt  That  they  also 
knew  of  the  laying  out  of  said  lota,  blocks, 
streets,  and  alleys,  as  shown  by  said  map,  and 
that  many  persona  had  purchased  lots  and 
blocks  of  ground  In  the  Ballway  Addition, 
taking  deeds  therefor,  referring  to  said  city 
map  in  the  description  thereof,  and  upon  the 
faith  that  such  streets  would  be  left  open  or 
tokened  whenever  the  growth  of  the  dty 
and  public  interest  required,  is  also  satisfac- 
torily ahown  by  the  evidence  and  circum- 
stances of  the  case.  When  these  facts  came 
to  the  knowledge  of  tbe  Cartwrlghts,  tliey 
had  the  right  to  adopt  or  repudiate  the  city 
~"9  made  by  Elliott,  and  all  tbe  acts  of  the 


cl^  offloera  In  relation  to  said  propertj;  hot 
them  Is  nothing  In  tbe  record  before  ns  In- 
dUcatlng  a  disavowal  of  said  map  or  acts.  On 
tbe  contrary.  It  clearly  appears  that  by  vari- 
ous transfers  of  lots  and  blocks  altuated  in  said 
Ballway  Addition,  some  of  them  being  within 
tbe  "Beservation,"  by  reference  to  said  dty 
map  In  the  description  thereof,  they  hsve 
fully  recognized  and  adopted  said  map.  It 
win  be  noted  that  among  the  transfm  thus 
made  Is  found  the  deed  from  the  Cartwrlghta 
to  appellee  himself,  conveying  tbe  prop^ty 
in  dispute,  and  describing  It  as  beginning  at 
the  southeast  comer  of  block  No.  8.  acctvding 
to  tbe  map  of  said  city  made  by  W.  M.  El- 
liott, and  tiiat  by  the  same  description  aivel- 
lee  conveyed  the  property  to  the  Houston  & 
Texas  Central  Bailroad  Company.  By  adopt- 
ing the  official  map  of  the  dty  of  Oorslcana 
made  by  W.  M.  EHllott,  and  making  aalea  of 
lots  and  blocks  situated  In  said  addition  as 
at>ove  stated,  the  Cartwrlghts  thereby  as 
clearly  Indicated  an  Intention  on  their  luut  to 
give  op  and  surrender  the  use  of  the  streets 
shown  on  said  map  to  the  public,  and  such 
acts  were  as  effectual  for  that  purpose  as 
tbey  would  have  been  had  they  made  or  caus- 
ed to  be  made  said  map  in  the  flrst  instance. 
We  are  of  tbe  opinion  that  tbe  undiluted  ev- 
Idence  in  this  case  establishes  the  acts  re- 
ferred to,  and  that  said  acts  were  unequivocal, 
and  fill  the  full  measure  required  by  law  to 
constitute  a  dedication  of  proper^  to  a  public 
use;  that  the  Cartwrigbts  and  appellee,  who 
holds  under  them,  and  who  acquired  no  bet- 
ter right  than  they  possessed,  are  estopped  to 
deny  tbe  right  of  the  appellants  to  the  con- 
trol and  use  of  the  streets  involved  In  this 
litigation,  and  that  the  lower  court  emA  in 
not  so  holding.  There  Is  no  evidence,  In  our 
opinion,  rebutting  the  presumption  that  the 
Cartwrlghts  Intended  what  their  acts  Indi- 
cated, and,  tbe  public  and  interested  pur- 
chasers having  acted  upon  those  acta,  it  Is 
immaterial  that  they  may  have  entertained  a 
different  intention  from  that  manifested  by 
such  acts.  Lamar  County  v.  Clements,  su- 
pra; Elliott  on  Roads  &  Btreeta.  II  125,  126. 

That  the  dty  of  Gordcana  bad  aoe^ted  the 
dedication  at  the  time  appellee  leased  the 
property  was  proven  beytmd  controvoay.  Its 
officers  had  recognized  the  streets  involved  In 
tbls  suit,  as  well  as  others,  as  shown  by  El- 
liott's map  of  the  Bailway  Addition,  and  did 
some  work  upon  them.  Tbe  testimony  of  the 
witness  Henry  Is  positive  upon  this  point,  and 
the  only  testimony  to  the  contrary,  so  far  as 
we  have  been  able  to  discover  from  tbe  volu- 
minous record  before  us,  is  of  an  entirely 
negative  charade.  One  or  two  witnesses  say 
that  If  these  particular  streets  were  erer 
w(»ked  they  were  not  aware  of  It  Conced- 
ing tbey  were  not  worked  at  tbe  points  where 
the  stock  pens  were  located  on  Tenth  avenue 
and  where  Eleventh  street  crossed  the  rail- 
way track,  nevertheless,  Inaamuch  as  they 
were  worked  at  other  places,  we  regard  the 
failnre  to  work  them  at  the  points  named  not 
Inconsistent  with  tb«  Idea  of  aoceptanciL  Be> 

Digitized  byGoOQlC 


To.)        FEBGUSON-UoKINNBT  DBT  GOODS  Ca  t.  CITY  NAT.  BANK. 


265 


tfdM,  ve  have  In  the  record  nndlspnted  erl- 
dence  of  one  of  tbose  acts  of  acceptance  of  a 
dedication  rtrongly  emphasised  by  the  courts 
as  satlsfactiuy,  if  not  condoslve,  to  wit,  the 
tnafcing  and  adoption  of  a  map  of  the  prop- 
wtj  dedicated.  In  accordance  with  the  tnten- 
tloD  and  plan  of  the  dedicator.  Oelder  t. 
Brenham,  67  Tex.  34S.  It  Is  true  that  the 
city  ot  Corsica oa  adopted  the  Elliott  map  be- 
fore the  Cartwrlghts  did  any  act  manifesting 
an  Intention  to  dedicate  the  property,  bat 
there  la  no  evidence  that  Its  officers  ever  re- 
nonnced  the  acceptance  theretofore  made,  or 
desired  to  so  do.  It  Is  In  evidence  that  aftv 
the  acts  of  the  Cartwrlghts  In  respect  to  a 
dedication  of  the  property,  and  when  the  offi- 
cers of  said  dty  learned  that  Tenth  avenue 
and  Eleventh  street  were  abont  to  be  obstmct- 
ed  by  appellee,  they  promptly  asserted  the 
dty'B  right  to  keep  them  open  for  pnblic  ose, 
and  threatened  to,  and  doubtless  would  bsre 
taken  steps  to,  prevent  sach  obstmctlon,  had 
It  not  been  for  the  Intervention  of  this  salt. 
The  matter  of  obstructing  the  streets  was  re- 
ferred to  a  special  committee  on  investigation 
by  the  dty  conndl  of  appellant;  August  10, 
1902,  they  reported  the  result  of  their  investi- 
gation; and  August  28,  1902,  by  resolution 
passed,  instmcted  the  marshal  of  the  dty  to 
remove  obstmctions  placed  In  said  itreeti,  and 
to  keep  them  opened. 

Id  the  view  we  take  of  the  case,  the  fact 
that  the  railway  company  placed  upon  record 
In  1875  a  re- revised  map  of  the  Railway  Ad- 
dition, whereon  all  the  blocks  and  streets  In' 
the  "Reservation"  were  eliminated  and  shown 
to  be  blank  spaces,  Is  of  no  consequence.  The 
rights  of  appellant  are  not  made  to  depend  on 
the  acts  of  the  railway  companies  or  either  of 
tbem.  Bo  far  as  the  Cartwrlghts  are  concern- 
ed, the  record  does  not  show  that  they  ever 
sold  any  of  the  property  by  reference  to  said 
re-re  vised  map.  They  Ignored  that  map,  and 
referred  to  the  dty  map  made  by  Elliott  in  all 
their  conveyances.  Our  condaslon  Is  that  the 
lower  court  erred  in  perpetuating  the  tem- 
jwrary  Injunction  herein,  and  In  not  entering 
Judgment  for  appellant  on  the  cross-action. 
The  judgment  of  the  district  court  will  there- 
fore be  reversed,  and  Judgment  here  rendered 
for  appellant  that  the  temporary  Injunction 
granted  In  this  case  be  dissolved,  that  Elev- 
enth street  as  shown  ao  the  city's  map  of  said 
Railway  Addition  be  declared  a  public  street 
of  said  dty,  and  that  the  right  of  possession 
thereof  toe  the  use  of  the  pnblic  be  rested  In 
the  appellant  the  dty  of  Gorstcana. 


rsmODSON-McKINNBIY  DRY  OOODS  00. 
CITY  NAT.  BANK  OT 
OOLOBADO. 

(Court  of  OivU  Appeals  ot  Texas.  Jan.  19, 

1904.) 

OABNXSBUaNT^ANSWSR  OF  0ARNT8HB&-C0N- 
TROTVRTINO  AFFIDATIT— TERIFIGA* 
TION  BT  ATTORNST. 

I.  Sayles'  Oiv.  St.  art.  345,  anthorldng  a 
plaintiff  to  controvert  the  answsr  of  a  garalsnce, 
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provides  that  plaintiff  may  file  an  addavlt, 
^signed  by  him,"  sUtbwOat  he  believes  the 
answer  inavrect.  «e.  iutide  6  provides  that, 
whenever  it  may  be  necessary  tor  a  party  to 
make  an  affidavit.  It  may  be  made  either  by 
him  or  his  agent  or  attorney.  BeU,  that  the 
eontrorerting  alBdavit  night  properly  be  veri- 
fied by  an  attorney. 

Appeal  from  Mltclwll  Oountr  Oourt;  W.  B. 
Crockett,  Judge. 

Oamlsbment  proceedings  by  the  Feigu- 
son-McKlnney  Dry  Goods  Company,  as  a 
Judgment  creditor  of  B.  E.  See,  against  the 
Otty  National  Bank  of  Oolwado,  Tex.  From 
a  Judgment  In  favor  of  the  gamlsbee,  plain- 
tiff appeals.  Beveraed. 

Bd  J.  Hanmer,  tor  appellant  F.  O.  Tlivr- 
mond,  for  appellee. 

SPEEB^J.  The  nature  of  this  suit  is  fully 
stated  in  the  opinion  rendered  by  us  upon 
a  former  appeal.  Ferguson-McKlnney  Dry 
Goods  Co.  T.  First  National  Bank  of  Colo- 
rado (Tex.  Civ.  App.)  71  S.  W.  604.  The 
pleadings  were  in  all  respects  as  they  were 
upon  the  first  trial,  save  that,  after  the  ap- 
pellant moved  for  Judgment  upon  the  wrlt> 
ten  admission  of  the  appellee,  the  appellee 
filed  what  It  denominated  its  first  supple- 
mental answer.  In  which  It  excepted  to  the 
controverting  affidavit  of  appellant  for  the 
reason  that  said  affidavit  was  not  made  by 
the  appellant,  bnt  by  its  attorney,  and  plead- 
ed that  the  fund  sought  to  be  reached  in 
the  bands  of  appellee  was  exempt  under  the 
law.  This  exception  should  not  only  not 
have  been  sustained,  bnt  it  should  have  been 
stricken  out  upon  appellants  suggestion,  be- 
cause, as  we  expressly  stated  upon  the  for- 
mer decision,  the  instrument  filed  by  fho 
bank  admitted  appellant's  Judgment  against 
See,  and  the  validly  of  the  garnishment  pro- 
ceedings. But  aside  from  this,  there  is  no 
merit  in  the  exception.  Article  245,  Sayles' 
ClT.  St,  anthorlzlng  a  plalntlfl  to  controvert 
the  answer  of  a  garnishee,  provides:  "If 
the  plaintiff  should  not  be  satisfied  with  the 
answer  of  any  gamlabee,  be  may  controvert 
the  same  by  an  affidavit  In  vrrltlng,  signed 
by  him,  stating  that  he  has  good  reason  to 
believe,  and  does  believe,  that  the  answ^ 
of  the  garnishee  Is  Incorrect  stating  in  what 
particular  be  believes  the  same  Is  incorrect" 
Article  6  of  the  statutes  provides  that  "when- 
ever, at  the  coihmencement  or  during  the 
progress  of  any  dvll  suit  or  Judicial  proceed- 
ing, it  may  be  necessary  or  proper  for  any 
party  thereto  to  make  an  affidavit  ench  affi- 
davit may  be  made  by  either  the  party  or 
his  agent  or  attorney."  The  language  of 
the  article  first  quoted  would  seem  to  con- 
template that  the  plaintiff  himself  is  the  only 
person  authorized  to  make  the  affidavit  and 
such  was  held  to  be  the  case  in  GIvens  v. 
Taylor,  6  Tex.  319.  But  article  S  has  been 
enacted  since  that  dedsion,  and  should,  as 
we  think,  be  held  to  apply  to  the  affidavit 
of  a  plaintiff  controverting  the  answer  of  a 
garnishee.  Article  219,  Sayles'  Clr.  St,  au- 
thorizing the  issuance  of  the  wrij^of  garnish- 
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ment  In  the  ftnt  place,  prorideB  that  "the 
plaintiff  sball  make  application  tberefor  In 
writing  nnder  oath,  signed  Mm,  stating 
the  (acts  authorizing  the  isBuance  of  the 
wrltt  and  that  the  plaintiff  has  reason  to  be- 
lieve and  6x>ea  believe,"  etc.  An  affidavit 
unda*  this  article  made  by  plaintiff's  attor- 
ney has  been  upheld.  Wilson  Hardware  Go. 
V.  Anderson  K.  &  B.  Co.  (Tex.  GiT.  App.) 
54  S.  W.  828.  The  language  Is  no  more  sng- 
gestive  or  emphatic  in  the  one  article  than 
In  the  other.  Practically  the  same  words 
are  employed  in  each  in  respect  to  the  In- 
dividuality of  the  contemplated  affiant.  The 
statutes  also  require  the  answer  of  a  gar^ 
nisbee  to  "be  under  oath  In  writing,  and  sign- 
ed by  him";  yet  it  is  held  that  where  the 
garnishee  is  a  corporatloo,  Its  vice  president 
has  authority  to  make  the  answer.  Oerhard 
Hardware  Co.  v.  Texas  Cotton  Press  Oo. 
(Tex.  Civ.  App.)  26  S.  W.  168.  Any  other 
rule  would  tend  to  put  all  corporations  out- 
side the  pale  of  the  gamisbmeut  provisions 
of  the  sbitutes.  Corporations  can  only  act 
tbnmgb  agents. 

The  court  therefore  erred  in  sustaining  ap- 
pellee's exception.  In  view,  bowever,  of  ap- 
pellee's plea  of  exemption  of  the  proceeds  in 
its  bands,  the  sufficiency  of  which  plea  we 
are  not  called  upon  to  de<dde,  we  will  not  ren- 
der, but  reverse  and  remand,  the  cause  for 
anotbn  trial.   Reversed  and  remanded. 


BORCHBS  ft  OO.  V.  ARBUOKI*B  BROS. 

(Supreme  Court  of  Tennessee.    Oct.  31,  1903.) 

SAIjKS— ACTION  rOR  PRICS-^UDOHBNTS-FED- 
BRAL  COURTS-CONSTROCTION— RES  JUDI- 
CATA—I  S3  UBS— ESTOPP  BL. 

1.  Where,  in  an  action  in  the  federal  court  to 
recover  for  coffee  allied  to  have  been  sold,  the 
lellers  averred  a  sale  of  600  cases,  ot  which 
420  had  been  delivered,  and  Jademeot  was  ren- 
dered in  Boch  suit  in  favor  of  the  buyers  on  a 
plea  of  pavment,  snch  Judgment  was  res  judi- 
cata of  a  claim  aubsequeutlv  set  up  by  the  sell- 
oi-ii  iu  a  Dubsequeut  action  by  the  buyers  to  re- 
cover the  price  of  the  80  cases  not  delivered,  by 
which  the  sellers  sought  to  recover  the  value  of 
the  entire  lot  on  the  ground  that  the  buyers  had 

Surcliased  the  coffee  from  the  sellers'  agent  in- 
ividually,  and  got  possession  without  payment 
by  frnndulently  corrupting  such  agent,  and  by 
misleading  the  sellers  by  statements,  the  falsi^ 
of  which  they  did  not  know  until  th^  heard  the 
testimony  in  the  federal  suit. 

2.  Where,  la  an  action  in  the  federal  court 
for  the  price  of  coffee  alleged  to  have  been  add, 
the  buyers  denied  the  sale,  but  the  court  direct- 
ed a  verdict  In  favor  of  the  sellei's  on  such  is- 
sue, and  submitted  the  case  to  the  jury  on  the 
iisoe  of  the  buyers'  plea  of  payment,  which  the 
Jury  determined  In  their  favor,  the  direction  of 
such  verdict  on  the  issue  of  sale  could  be  con- 
sidered in  a  subsequent  action  by  the  buyers  to 
recover  the  price  paid  for  a  part  of  the  coffee 
which  was  not  delivered,  for  the  purpose  of 
determining  the  conclusiveness  of  ttxe  federal 
Judgment  on  the  issue  of  the  making  of  the  sale. 

3.  Where,  in  an  action  in  the  federal  court 
for  the  price  of  goods  sold,  the  trial  judge  di- 
rected a  verdict  in  favor  of  the  sellers  on  the 
issue  as  to  whether  a  sale  luid  iu  fact  been 
made,  the  jodgmeot  in  such  action  was  res 
Judicata  as  to  such  issue  In  a  subsequent  action 


bctn-eeu  the  same  parties,  though  the  buyers, 
in  their  pleading  and  proof  in  the  federal  coort. 
denied  toe  making  of  the  sale. 

4.  Where,  in  an  action  In  the  federal  coort  to 
recover  the  price  of  500  cases  of  coffee  alleged 
to  have  been  sold,  tie  sellers  pleaded  the  de- 
livery of  420  cases,  and  tendered  in  their  cobb* 
plaint  a  deliveiy  of  the  balance,  the  fact  that 
the  buyers  took  no  steos  in  such  action  to  have 
the  remaining  cases  delivered  did  not  estop 
them,  after  having  recovered  judgment  in  tbe 
federal  court  on  a  plea  of  payment  for  the  en- 
tire lot,  from  teoovering  the  price  d  the  ooffas 
undelivered. 

Appeal  ftom  Ohancery  Court,  Knxa.  Oom- 
ty;  Joseph  W.  Sneed,  Chancellor. 

Action  by  Borcbes  &  Co.  against  Arbo<Ue 
Bros.  From  a  Judgment  in  favor  of  plain- 
tiffs, reversed  by  tbe  Oonrt  of  Cbaacmj  Ap- 
peals, both  parttes  appeaL  Reversed. 

Shields,  Cates  A  Mountcastle,  for  complain- 
ants.  Sansom  &  Welcka*,  tor  dtfendants. 

NEIL,  J.  On  the  Gtta  day  of  Angost,  1900, 
Arbnckle  Bros,  brought  a  suit  in  tbe  United 
States  Circuit  Court  at  Knoxville  against 
Borcbes  &  Co.  to  recover  from  tbem  ¥5,T5(K 
alleged  to  be  due  for  500  cases  of  coffee 
which  it  was  averred  Borcbes  &  Co.  bad 
bought,  and  had  failed  to  pay  for. 

Tbe  declaration  in  that  caae  alleged.  In 
substance,  that  Arbuckle  Bros,  bad  sold  to 
Borcbes  &  Co.  tbe  SOO  cases  of  coffee  refer- 
red to,  at  tbe  price  stated,  had  delivered  4S0 
cases,  and  were  ready  and  wllUng,  or,  as 
^pressed  In  tbe  declaration,  "tendered,"  tbe 
remalnli^  80  cases;  that  none  of  tbe  con- 
tract price  had  been  paid;  and  that  the 
whole  of  tbe  $5,750  was  due  and  owing, 
i  Tbe  defendants  to  that  case,  Borcbes  & 
Co.,  pleaded  non  asinmpslt,  nil  debit,  and 
payment 

Upon  these  issues  tlie  caose  waa  broogbt  to 
a  hearing  in  tbe  United  States  Circuit  Court 
His  honor,  Judge  Clark,  presiding  in  that 
court,  exercising  bis  rights  according  to  the 
practice  obtaining  in  federal  trlbtmals,  per^ 
emptorily  charged  tbe  Jury  tbat  tbe  testimony 
showed  tbat  Arbnckle  Bros,  had  sold  to 
Borcbes  A  Oo.  tbe  600  cases  of  coBee,  and.  In 
effect,  settled  tble  Issue  against  Bwcfaes  &  Co. 
and  in  favor  of  Arbuckle  Bros.;  saying  to 
tbe  Jury  tbat  tbe  evidence  was  sw3i  tbat,  if 
tbey  should  come  to  a  different  conclusloo 
upon  this  issue,  he  would  hare  to  disregard 
their  finding. 

His  honor  Judge  Clark,  howeTer,  did  sub- 
mit to  tbe  Jury,  as  raising  doubtful  qoestlons 
of  fact,  the  matters  arising  npon  tbe  issues 
of  nil  debit  and  payment  Bearing  npon 
these  Issues,  there  was  erldence  tending  to 
show  ^t  Borcbes  &  Co.  had  paid  tbe  whole 
sum  In  controversy.  95,750,  to  one  Oant  M 
tbe  agent  of  Arbuckle  Bros.  There  mm  also 
evidence  tending  to  show  tbat  tbe  money 
was  paid  to  Gaut  In  hts  IndlTldnal  char- 
acter, and  not  as  agent  Judge  Clark  left  It 
to  tbe  Jury  to  say  whether  the  money  had 
been  paid  to  Oant  Indtvidnally.  or  as  Qie 
agent  of  Arbuckle  Bros.;  expresring  his  opln- 
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Ion,  howeror,  to  the  Jury,  that  the  payment 
bad  been  made  to  Gaot  as  agent 

He  alflo  submitted  to  the  jwcy,  under  the 
isawa  of  nil  debit  and  payment  the  ques- 
tion aa  to  whether  Oaut  had  authority  to  re- 
c^e  payment  for  Artradde  Bros.,  aa  their 
agent  and  repres^tatlTe;  It  having  been  In- 
sisted on  b^lf  of  Arbuckle  Bros,  that  Oaot 
waa  only  a  sales  agent,  and  not  entitled  to 
collect  and  that  this  fact  was  Imown  to 
Borches  &  Co.;  and,  on  the  other  hand,  It 
having  been  insisted.  In  bebalf  of  Borches  & 
Ga  that  Qant  was  a  general  agent,  with  au- 
thority not  only  to  aell,  bat  to  collect  as  welL 

Under  the  diarge  of  the  conrt,  tbe  Jury 
returned  a  general  verdict  finding  "the  Issues 
In  favor  of  the  defendants  and  against  the 
plaintiffs."  Judgment  was  rendered  on  this 
verdict  In  favor  of  Borches  ft  Ga  and  against 
ArbnckEle  Broa.  for  the  costs  of  the  cause 
on  March  26,  1901. 

On  ai^teal  to  the  Circuit  Court  of  Appeals 
at  Cincinnati,  tbe  foregoing  judgment  was  af- 
firmed. 

On  March  11,  after  this  judgment  of 
afl3rmance,  the  pre&rat  suit  was  brought  In 
the  chancery  court  of  Knox  county  to  r«K>ver 
the  price  of  tbe  80  casea  of  coffee  which  had 
been  paid  for,  but  had  not  been  delivered. 
The  bill  set  out  fully  the  forgoing  proceed- 
ings in  the  federal  conrt,  and  pleaded  the 
judgment  therein  as  rea  adjudicata.  It  also 
alleged.  In  terms,  a  pnrcQiase  by  Borches  ft 
Co.  of  500  cases  of  coffee,  at  $5,7B0,  txom  Ar- 
buckle  Bros.,  the  payment  to  the  latter  of  the 
purchase  price,  tbe  delivery  of  only  420  cases, 
and  the  failure  to  delivw  the  remaining  80 
cases. 

ArbucUe  Bros,  filed  an  answer  in  which 
they  denied  that  they  had  ever  made  a  sale 
of  GOO  cases  of  coffee  to  Borcbea  &  Co.,  or 
that  they  had  delivered  420  cases,  or  that 
they  had  ever  received  any  payment  from 
Borches  &  Co. 

After  putting  in  this  general  denial,  they 
then  averred  that  Borches  ft  Co.  had  bought 
the  coffee  from  their  agent,  Oaut,  indivldnal- 
ly;  that  Borches  ft  Co.  had  comipted  this 
agent,  and  had  misled  them  by  false  state- 
ments, and  that  they  did  not  know  what  the 
real  facts  were  ontll  tbey  heard  the  testimony 
In  the  federal  court  case;  and  that  a  fraud 
was  thus  i»acticed  upon  them.  Tb^  alleg- 
ed that,  corrupting  this  agent,  Borches  ft 
Co.  had  fraudulently  gotten  possesalon  of  the 
500  cases  of  coffee,  and  had  never  paid  for 
tbem.  They  therefore  sought  by  cross-bill  to 
recover  gainst  Bordies  ft  Co.  a  judgment  for 
$5,750,  the  value  of  the  500  cases  of  coffee. 
This  pleading  likewise  asked  that  the  federal 
court's  judgment  be  set .  aside  because  of 
'*frand,  surprise,  mistake,  and  accident." 

Arbuckle  Bros,  also  Insisted  In  their  plead- 
ing that  Borches  ft  Co.  could  In  no  event  re> 
cover  the  value  of  ttie  80  cases  of  coffee  be- 
cause they  had  declined  to  receive  these  80 
cases  when  tendered,  and  also  because  they 
had  denied  purchasing  the  coffee  at  alL 


In  the  cross-bill,  Arbuckle  Bros,  prayed  for 
a  decree  adjudging  Borches  ft  Co.  their 
debtors  for  the  420  cas^s  tit  coffee,  or  $11.00 
per  case;  also  that  It  be  adjudged  that  the 
proceedings  In  the  federal  court  case  wore 
not  res  adjudlcata  hi  every  respect;  or,  if 
the  judgment  In  that  case  should  be  held  zes 
adjudlcata,  then  that  it  be  set  aside  on  the 
ground  of  fraud,  accident,  a'nd  mistake^ 

To  this  cross-bill  Borches  ft  Co.  filed  a  de- 
murrer, making  the  point  that  the  Judgment 
In  the  federal  court  case  was  res  adjudlcata 
upon  the  claim  put  ftuward  tot  the  recovery 
of  the  price  of  tbe  420  cases.  They  also  de- 
murred to  so  modi  of  the  bill  as  sought  to 
set  aside  the  Judgment  in  tbe  federal  conrt 
because  no  snfficlent  allegations  of  fraud 
were  made  in  the  cross-bill. 

The  chancellor  sustained  both  grounds  of 
demorm  filed,  as  above  stated,  to  the  croas- 
blll.  He  snstatoed  tbe  original  blli  of  Borches 
A  Co.,  and  granted  them  a  Judgment  against 
Arbuckle  Bros,  for  |020..tbe  contract  price  of 
the  80  cases  of  coffee,  t(^;ether  with  Interest 
from  tbe  filing  of  the  bill,  $77;  In  all.  $997. 

Prom  the  foregoing  decree  Arbuckle  Bros, 
prayed  and  obtained  an  appeal.  The  case 
was  tried  by  the  Court  of  Chancery  Appeals, 
and  In  that  court  the  decree  of  the  chancellor 
was  reversed  In  so  tar  as  It  directed  a  Judg^ 
ment  In  favor  of  Borches  ft  Go.  for  the  ^97. 
In  other  req>ectB  it  was  affirmed.  From 
that  decree  botii  parties  have  appealed  to 
this  court 

In  the  opinion  filed  by  the  Court  of  Ohan- 
I  eery  Appeals  only  a  passing  notice  is  given 
to  the  appeal  [nrosecuted  1^  Arbuckle  Bros. 
In  respect  of  the  chancellor's  disposition  of 
the  cross-bill,  the  court  being  dearly  of  the 
opinion  that  that  claim  was  concluded  by  the 
Judgment  In  the  federal  court;  and  really  no 
'  s«i<His  contention  Is  made  to  the  contrary 
In  this  court,  as,  Indeed,  tbwe  could  not  be. 
The  conclusion  of  the  Conrt  of  Chancery  Ap- 
peals upon  this  point  Is  so  manifestly  sound 
that  we  need  not  consume  any  further  time  In 
considering  it 

The  real  controversy  arises  over  the  claim 
preferred  by  Borches  ft  Co.  to  recover  the 
$920  and  interest  for  the  80  cases  of  coffee 
undelivered. 

The  Conrt  of  Chancery  Appeals  considered 
this  matb^  in  two  aspects.  The  first  stand- 
ptdnt  from  which  the  controversy  is  viewed 
Is  as  to  whether  Borches  ft  Co.  are  entitled 
to  the  benefit  ot  tea  adjudlcata  aa  to  the 
question  of  there  having  bera  a  sale  to  them 
1^  Arbnclcle  Bros,  of  the  600  cases  of  coffee. 
The  second  view  considered  Is  whether  Borch- 
es ft  Go.  are  estopped  by  their  pleadings 
and  their  testimony  bi  tbe  federal  court 
case. 

The  first  of  these  controversies  was  deter- 
mined against  Borches  ft  Co.  on  grounda  to 
be  presenUy  stated,  and  the  second  was  dlso 
determined  against  them. 

In  eontiderlng  the  second  question,  the 
Court  of  Chancery  Appeals  held,  in  snb- 
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■tanee^  tttt  BordiM  A  Go.  -wen  estopped 
hf  tbelr  pleu  to  the  eSect  that  no  snch  nle 
bad  been  niade  as  that  alleged  In  the  dedaia- 
Hon  In  the  fedezal  court  case.  Th^  also 
recited  the  testimony  given  by  Ifr.  Borcbes 
In  that  case,  and  baaed  on  this  an  eato^wl. 
They  found  that  Mr.  Btffches  had  stated 
the  real  facte  of  the  ttansactlona  -with  sob- 
stentiAl  accoraey  (the  facto  on  which  flie  fed- 
eral conrt  based  tte  finding  Out  there  bad. 
Indeed,  been  a  contract  of  sale),  but  that  he 
■0  construed  the  facta  set  forth  In  his  testi- 
mony as  to  glTS  them  the  color  of  a  contract 
made  betwerai  himself  and  the  agent  po^ 
■onaUy  (that  Is,  betmen  him  and  Mr.  OaoQ, 
or,  In  other  vords,  Qiat  Mr.  Borchee,  to  bta 
testimony,  oonstmed  flie  facta  tostlfled  to 
by  blm  to  mean  that  he  bad  made  lAe  pur- 
chase from  Mr.  Gant  personally,  rather  than 
from  htm  as  the  agent  of  Arbuckle  Bros. 

The  Oonrt  of  Chancery  Appeals  also  re- 
ferred to  a  letter  which  Borcbes  ft  Go.  wrote 
to  Aibnckle  Bros,  before  the  litigation  began 
to  the  federal  court,  this  letter  being  to  the 
effect  that  Borcbes  &  Go.  bad  hooght  the 
coffee  from  Mr.  Gant  pwsiHially.  That  court 
says  that  probably  this  of  Itwlf  would  be 
snffldent  to  operate  as  an  estoppel. 

In  connection  with  these  three  matters  of 
estoppel,  there  appears  to  the  opinion  of  tba 
Court  of  Ghancery  Appeals  a  very  able  and 
learned  discussion  of  estoppel  of  this  charac- 
ter. 

But  to  the  Tiew  we  take  of  this  case,  we 
need  not  go  into  these  matters  at  alL 

We  thtok  the  fundamental  error  to  the 
opinion  filed  hy  the  Court  of  Ghancery  Ap- 
peals was  in  tailing  to  give  any  w^ht  to 
tbe  action  of  his  honor  the  drcnlt  Judg^ 
sitting  In  flu  federal  court,  to  disposing  of 
the  issue  ralaed  iqion  the  fact  of  the  sale 
ot  the  SOO  cases  of  cotCee  to  Borcbes  &  Got 

We  repeat  that  portion  of  the  facto  found 
by  the  Court  of  Chancery  Appeals  which 
bears  upon  this  immediate  potot 

That  court  says:  "When  the  United  States 
Circuit  Judge  gave  the  charge  to  the  Jury, 
exerclBlng  bis  power  to  do  s(h  he  peremp- 
torily charged  them  that  the  proof  showed 
that  Arbuckle  Bros,  had  aoM..  to  Borcbes  ft 
Go.  the  five  hundred  cases  of  coffee,  and,  to 
effect,  settled  this  Issue  against  Borcbes  & 
Go.  and  to  fsTtw  of  Arbuckle  Bros.;  saying 
to  the  Jury  ttiat  the  proof  was  such  that. 
If  they  were  to  come  to  a  different  condu- 
slon  upon  this  issue,  be  would  have  to  dis- 
regard their  finding  and  set  it  aside. 

"The  UMted  States  Circuit  Judg^  how- 
erer,  did  submit  to  the  Jury,  as  a  doubtful 
question  of  fact,  the  issue  of  nil  debit  and 
Iiayment  He  left  It  to  tbe  Jury  to  say 
whether  or  not  tbe  money  received  from 
the  bank  on  tbe  discounted  note  was  turned 
orer  to  Oant  indlTldualiy,  or  as  the  agent  of 
Arbuckle  Bros.;  expressing,  however,  to  the 
Jury,  his  optoion  that  under  the  tacts,  It 
was  turned  orer  to  Gaut  as  agent  He  also 
submitted  to  the  Jury,  under  the  Issue  of  nil 


debit  and  payment  the  question  as  te  -wlwtb- 
w  or  not  Gant  bad  anthwlty  to  leeelTe  pay- 
ment for  Arbuckle  Bros,  aa  their  agent  and 
rcpresentatlTe;  It  being  insisted  oa  Mialf 
of  Arbuckle  Bros.,  to  the  argument  that 
Gant  was  only  a  sales  agent  sod  not  entl- 
tied  to  collect  and  that  this  fact  was  known 
to  Borcbes  ft  Oa;  and,  m  tha  oUier  band, 
it  bring  Insisted  that  Gant  was  a  genoal 
agent  with  anthorlty  not  only  to  sdl.  bat 
to  collect 

"Under  tbe  diarge  of  the  court  tho  Jury 
returned  a  general  verdict  finding  tbe  Iwims 
to  tavor  of  ttie  platotlffs,  whereiQon  judg- 
ment dismissing  the  case,  and  rendering  a 
Judgment  for  eosta  against  Arbuckle  Bros, 
and  sureties,  was  entered." 

It  to  dear  from  this  recital  of  what  was 
done  to  the  federal  conrt  that  there  was  an 
issue  between  the  present  complalnanto  and 
the  present  defendanta  as  to  whether  tNm 
had  been  a  sale  of  tbe  SOO  cases  of  coffee 
made  by  ArbocUe  Bros,  to  Bordies  A  Co, 
and  that  this  Issue  was  found  to  fitTor  of 
Arbuckle  Bros.;  tiiat  Is,  It  was  settled  to 
tliat  case  that  Arbuckle  Bros,  had  Mid  to 
Borcbes  ft  Co.  500  cases  of  coffee,  and  (re- 
ferring to  term  at  the  dedarattoiO  bad 
delivered  420  of  these  cases,  leaving  unde- 
livered 80  cases. 

It  was  atao  detormtoed  to  that  caae^  un- 
der the  other  issues,  that  Borcbes  ft  Go. 
bad  paid  to  ArbucUe  Bros,  the  prtce  of  these 
000  cases. 

In  the  opinion  of  the  Court  of  Ghaneeiy 
Appeals,  a  point  is  made  upon  the  tact  that 
the  Jury  r^ponded  only  to  the  issue  of  nil 
debit  and  payment  It  Is  said  they  did  not 
respond  to  the  Issue  as  to  irtiether  there  had 
been  a  contract  made,  and  the  goods  deliv- 
ered. It  ta  said  that  whoi  the  Jury  brought 
to  their  verdict  that  they  found  the  issues 
to  tavor  of  the  defendanta  to  ttiat  casa^ 
Borcbes  &  Co.,  it  meant  only  tbe  Issues  of 
nil  debit  and  payment  The  Court  of  Chan- 
cery Appeals  held  that  the  charge  of  the 
court  could  not  be  looked  to  tm  ttie  purpose 
of  determining  tlito  mattw. 

We  think  this  a  mistaken  view,  tinder 
the  practioe  to  the  federal  court  ■  drcnlt 
Judge  baa  tbe  right  to  give  such  a  direction 
to  the  Jury  as  was  given  to  the  case  referred 
to;  and  the  effect  of  such  a  direction,  unlesa 
the  Jury  disregard  tt  and  find  to  opposi- 
tion theret<n  is  a  decision  upon  the  partic- 
ular point  In  favor  of  the  party  tm  whom 
the  direction  Is  given. 

There  is  a  conflict  of  authcrttgr  as  to  wheth> 
er  matters  aliunde  can  be  looked  to  for  the 
purpose  of  determining  tbe  exact  scope  of  a 
Judgment  under  a  plea  of  res  adjudleata. 
That  controvosy  has,  however,  to  tbta  state, 
been  long  settled  to  tovor  of  the  right  to  look 
to  such  matters  aliunde. 

In  EsUU  T.  Taul,  2  Terg.  467,  4«»-471,  94 
Am.  Dec.  498,  it  la  held  that  where  Judgment 
has  been  rendwed  by  a  Justice  of  the  peace, 
and  to  courto  of  recwd,  where  flu  jndgmoit 
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li  general,  pvol  evUIaice  !■  ■dmlMlMe  to 
ibow  tbe  fact  of  Iwue  tried. 

In  Warwick  v.  Underwood,  8  Head,  2S8,  75 
Am.  Dec.  767,  it  waa  beld  that  wbere  tbe 
former  Judgment  was  genoal  and  Qncertaln, 
puol  eTldoice  was  admlaalble  to  show  what 
was  iDTtdved  In  the  Issne  and  settled  by  the 
jodgmenL  In  that  case  the  parties  wen  per- 
mitted to  show  that  In  ttw  foim»  mlt  the  lo- 
caUon  ot  a  certain  Une,  by  marks,  acQulesced 
In,  variant  from  tbe  calls  of  the  deeds,  was 
tried  and  passed  upon  hj  Che  Jnry,  In  faror 
of  Warwick,  upon  a  proper  plea  Involving  that 
Isane,  and  cuuequentlr  that  tact  was  held  to 
be  settied  In  the  ge&eial  verdict  and  jndg- 
meot 

In  Williams  v.  HolUngsworth,  0  Lea,  858, 
It  was  held  that  It  was  the  dvty  of  tbe  court 
to  constme  &  decree  in  a  cbancoy  cause  fn 
tbe  purpose  of  ascertaining  exactly  what  was 

decided. 

In  Fowlkes  v.  State,  U  Lea,  U,  tbe  court 
Bald:  "As  a  gen^  rule,  tbe  onus  of  estab- 
llsblog  an  estoppel  Is  hj  law  cast  upon  him 
who  Invokes  It  Freeman  on  Judgments,  I 
276.  Then  can  be  no  doubt.'  mja  Ur.  Free- 
man, *that  In  all  cases  In  which,  from  the  rec- 
ord alone,  no  intimation  Is  given  whetba  a 
parUcular  matter  has  been  determined  ot  not, 
it  ia  Incumbent  upon  the  party  alleging  that 
the  matter  has  been  settled  former  adjndi* 
cation  to  support  hUf  allegation  by  evidence 
alionde.  Parol  evidence  is  alwa^  admissible 
to  show  tbe  facts,  eym  it  It  appear  prima 
fade  that  tbe  question  has  been  adjudicated, 
wben  tbe  record  does  not  show  tbat  it  was 
actually  settied.'" 

In  State  T.  Bank  of  Oommerce,  96  Tenn. 
Sdl,  86  8.  W.  719,  It  was  held  that  the  opin- 
ion of  the  court,  where  the  Judgment  was 
itleit  upon  the  point,  might  be  looked  to  for 
the  purpose  of  determining  what  was  really 
decided  by  tbe  court,  and  Intended  to  be  ad- 
judged. In  that  case  the  decree  adjudged 
that  shares  of  stock  of  the  bank  In  the  hands 
of  the  shareholders  were  subject  to  general 
taxation.  In  the  decree  no  reference  was 
made  to  tbe  capital  stock,  nor  did  It,  In  termi. 
adjudicate  that  the  capital  stock  was  not  sub- 
ject to  general  or  ad  valwem  taxation;  but 
the  opinion  then  delivered  went  fully  Into  tbe 
question,  and  It  was  held  that  tbe  court  had 
undoubtedly  decided  that  the  capital  stock 
was  not  subject  to  general  taxation.  The 
court  said:  "Upon  authority,  we  think  It  clear 
that  we  may  look  to  the  opinion,  In  connection 
wlOi  the  decree^  to  ascertain  what  was  In- 
tended to  be  and  was  by  the  court  decided." 
Continuing,  the  court  said:  "We  are  of  the 
opinion,  and  ther^ore  hold,  that  the  decree 
of  the  last  term,  construed  In  connection  with 
the  oidnion,  adjudged  that  tbe  capital  stock  of 
the  Bank  of  Commerce  was  not  subject  to 
geaoal  taxation." 

Under  these  authorities,  we  think  there  can 
be  no  doubt  that  tbe  court  can  look  to  the  di- 
rection tliat  the  drcolt  judge  gave  to  tbe  Jury, 


and  consider  Its  effect;  for  tlw  purpose  of  de- 
termining what  was  really  settled  In  that 
case.  This  being  done,  we  think  there  can 
be  no  doubt  that  tbe  point  was  adjudicated 
between  these  same  parties  tiiat  the  500  eases 
of  coffee  bad  been  sold  by  Atbuckle  Bros,  to 
Borches  A  Co.,  and  that  only  420  of  these 
cases  had  been  delivered,  leaving  80  cases  un- 
delivered. It  was  also  adjudged  In  that  case 
that  the  price  of  tbe  000  cases  bad  been  paid. 

It  resulta  that  the  complalnanta  are-  entitled 
to  recover  tlie  price  ot  the  80  cases  nndellv- 
wed. 

We  do  not  think  tt  neceasary  to  dweU  otpon 
the  question  whether  Borchoi  ft  Oo.  should 
be  btid  estopped  by  their  pleadings  and  evi- 
dence In  tbe  federal  court  case,  because.  If  ii 
wen  true  ttiat  an  estoppel  could  arise  out  of 
such  matters.  In  respect  of  and  as  ag«*"rt  the 
very  Judgment  pleaded  as  res  adjudicate,  the 
operation  ot  Judgmenta  aa  adjudications  be- 
tween parties  to  a  litigation  would  be  so  nar- 
rowed ss  to  be  practically  destroyed,  since 
there  are  few  lawsnlto  to  whldi  there  are  not 
contending  theories  of  toct  and  law.  Indeed, 
tt  is  these  which  are  composed  and  settled  by 
tiie  Judgment  When  so  settled,  tbe  adjudi- 
cation is  binding  upon  both  partira,  and  is 
available.  In  ita  full  fiwce,  to  each,  regard- 
less of  the  constructions  wbldi  they  reflect- 
ively championed  while  tiw  battie  was  to 
progress. 

It  is  Insisted  by  defendanta  that  complato- 
anta  are  eston^  because  they  did  not  take 
some  steps  to  tbe  federal  court  to  liave  the 
80  cases  of  cc^ee  delivered  for  tbe  reason 
that,  aa  to  stated,  tbey  were  tendered  to  the 
declaration.  By  this  Is  meant  simply  that 
Arbut^e  Bros.,  platotiffs  to  tlut  case,  ex- 
pressed to  tbe  declaration  their  readtoess  and 
willingness  to  perform  their  part  of  tbe  con- 
tract which  tbey  alleged  they  bad  made  with 
Borches  ft  Co.  We  are  not  aware  of  any 
pleadings  that  could  have  beoi  filed  by  Borch- 
es ft  Co.  to  that  case  that  would  have  en- 
abled tbe  court  to  direct  a  delivery  of  the  80 
cases.  The  substance  of  the  declaration  filed 
by  Arbuckle  Bros,  was  that  they  had  sold  the 
BOO  cases  of  coffee  to  Borches  ft  Co.,  and  had 
delivered  420  cases,  and  had  been  paid  for 
none  of  them,  and  tbat  tbey  were  ready  and 
willing  to  deliver  the  remaining  80  cases  up- 
on tbe  payment  of  the  purchase  money  for 
the  whole  500  cases.  In  other  words,  to  re- 
spect of  the  80  cases,  the  declaration  simply 
bad,  to  substance,  the  averment  of  a  readiness 
and  willingness  on  the  part  of  Arbuckle  Bros, 
to  perform  their  part  of  the  contract. 

In  view  of  the  constmction  which  we  have 
given  to  tbe  proceedings  to  the  federal  cir- 
cuit court,  which  we  believe  to  be  the  only 
sound  construction  of  those  proceedings,  It 
seems  to  follow  necessarily  that  the  decree  of 
the  Court  of  Chancery  Appeals  Is  erroneous, 
and  that  of  the  chancellor  correct,  and  the 
chancellor's  decree  must  be  affirmed. 

Let  a  decree  be  entered  accordingly. 
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BEENT  T.  OHIPLEY 

(Court  of  Appeals  at  Kansaa  Citr,  Mo.  Doc 
7,  1903.) 

ACUINISTRATION  OF  ESTATBl-LEASB  BT  DEV- 
ISEES—RIGHTS OF  EXECUTRIX. 

1.  Uoder  Rev.  St  1809,  1 180,  authorizing  an 
admiaistratoT  or  executor  to  take  possessioo 
and  rent  lands  belonging  to  the  heira  or  dev- 
iaeea,  when  Judicially  ordered  to  do  ao,  for  the 
payment,  of  debts,  an  executrix,  who  bad  not 
taken  possesBion  nor  rented  the  lunda  under  an 
order  of  court,  could  not  collect  the  rents  the 
tenant  had  agreed  to  pay  the  derisees,  without 
the  consent  of  the  devisees  and  their  agent. 

Appeal  fftun  Circuit  Cburt  Howard  Ooiin> 
t7:  Jotan  A.  Hockaday*  Jodge. 

Action  hj  Mary  SL  Brent,  ezecntrix  of 
James  H.  Porter,  deceaaed,  against  Henry 
Chlpley,  In  Justice  court.  From  a  Judgment 
for  defendant  rendered  <m  appeal  to  the  cir- 
cuit court,  plaintiff  appeals.  Affirmed. 

John  Coagrove,  for  appellant  Sam  C.  Maj- 
or and  W.  W,  Kingsbury,  for  respondent 

ALLISON.  J.  This  action  was  Instituted 
before  a  Justice  of  the  peace  under  the  land- 
lord and  tenant  statute  (sections  4130,  4131, 
Rev.  St  1899)  to  recover  the  possession  of 
certain  real  estate  situated  In  Howard  coun- 
ty. The  Judgment  on  appeal  to  the  circuit 
court  was  for  the  defendant. 

It  appears  that  the  farm  was  formerly  own- 
ed by  James  H.  Porter;  that  he  died,  and 
tbe  premises  then  became  the  property  of 
bis  doTlsees  under  the  terms  of  his  will; 
that  George  D.  Gibson  was  acting  as  agent 
for  tbe  devisees,  and  for  several  years  had 
rented  tbe  premises  to  tbe  defendant  and 
again  rented  tbem  to  him  from  March,  1902, 
to  March,  1903,  for  9160.  due  January  1. 1903. 
Tbe  personal  property  left  by  Porter  having 
proved  insufficient  to  pay  his  debts,  the  pro- 
bate court  under  the  provisions  of  section 
130,  Rev.  St  1890,  on  February  12,  1903,  or^ 
dered  the  plaintiff,  aa  ezecntrix,  to  take 
charge  of  and  rent  the  farm,  whereby  she 
might  obtain  further  assets  to  use  in  tbe  dis- 
charge of  debts  of  the  estate.  Plaintiff  char- 
ges that  on  March  3d  following  she  notified 
Gibson  and  tbe  defendant  of  tbe  order  of  the 
probate  court  and  that  Gibson  surrendered 
all  claims  of  agency  for  the  children,  and  that 
defendant  attorned  to  her  by  recognizing  her 
and  agreeing  to  pay  to  her  the  rent  money 
BB  agreed  upon  with  Gibson,  viz.,  $150,  when 
It  should  become  due  at  tbe  end  of  the  year; 
that  afterwards  defendant  refused  to  pay 
said  sum,  whereupon  plalntUE  Instituted  the 
present  action  as  stated. 

The  determination  of  this  case  depends  up- 
on the  construction  to  be  placed  on  section 
130  aforesaid.  It  reads  aa  follows:  "No  ad- 
ministrator or  executor,  except  an  executor 
acting  under  power  conferred  by  will,  or  as 
provided  in  section  257  of  this  chapter,  shall 
rent  or  control  tbe  real  estate  of  tbe  deceas- 
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ed,  unless  the  probate  court  having  Jurisdic- 
tion shall  be  satisfied  tbat  it  Is  necessary  to 
rent  said  estate  Cor  tbe  payment  of  debts, 
and  make  ui  order  of  record  requiring  ancb 
administrator  or  execotor  to  take  possession 
of  and  rent  tbe  same  for  a  period  not  exceed- 
ing two  years;  and  npon  su^  order,  socb 
ocecntor  or  admlnlatrator  may  prosecute  and 
malnteln  any  action  for  the  tecovery  of  sncb 
real  estate  in  the  same  manner  and  with  like 
^ect  as  the  l»etator  or  Intestate  might  tiave 
done  in  his  llfettan&"  Without  this  statute 
tbe  administrator  would  have  no  right  to  the 
land,  ite  rents  or  profits.  The  land,  ite  pos- 
sesion, rents,  and  profits,  belong  to  the  heir 
or  devisee,  and  be,  of  course,  may  rent  or 
lease  it  HaU  v.  Bank,  14S  Mo.  114,  46  S. 
W.  1000;  Bealey  t.  Blake's  Adm'r.  70  Mo. 
App,  234.  If  be  doea  ao,  the  toian^  on  a& 
count  of  tbia  atetute,  will  hold  by  an  uncer- 
tain tenure.  His  right  obtained  team  the 
heir  la  liable  to  be  cut  <tfr  by  the  contingency 
of  an  order  of  tbe  probate  coturt  for  the  pur^ 
poses  mentioned  In  the  statute.  Tbe  stet- 
nte  should  not  be  construed  aa  meaning  that 
the  tenant  could  be  disturbed  In  growing 
and  gathering  tbe  crop  which  be  had  sown  at 
the  time  tbe  ord&f  of  the  probate  court  be- 
came effective.  It  la  the  policy  of  the  law, 
in  tbe  Interest  of  agriculture,  to  permit  tbe 
tenant  to  reap  what  be  sows.  The  atetute 
reads  that  tbe  admlntetrator  must,  when  or- 
dered by  tbe  probate  court,  take  possession 
of  tbe  premises  and  rent  tbem.  But  It  does 
not  mean  so  unreasonable  a  thing  aa  tbat 
the  administrator  could  deprive  the  tenant  of 
bis  emblements.  But  In  this  case  tbe  plain- 
tiffs are  not  seeking  to  disturb  tbe  right  of 
this  defendant  tenant  to  bla  raiblementa. 
They  seek  to  hold  him  for  tbe  rent  be  agreed 
to  pay  tike  heir.  Tbe  atatnte  reads  tbat  up- 
on obtelnlng  tbe  order  tbe  executor  «*  ad- 
mintotrator  shall  teto  possession  and  rent. 
It  la  not  pretended  that  the  executrix  did  ei- 
ther. She  made  no  effmrt  to  obteln  poases- 
alon;  neither  did  abe  rent  it  She  therefore 
failed  In  that  respect  to  bring  herself  within 
the  terms  of  tbe  atetute,  and,  having  failed, 
she  has  not  put  herself  In  position  to  demand 
rent  of  tbe  defendant  She  had  no  right  to 
step  In  and  appropriate  a  contract  made  by 
other  parties. 

Defendant  Insists  that  the  case  Is  not  one 
In  which  there  can  be  an  attornment  such 
as  Is  known  to  the  statute  and  adjudications 
thereunder.  Section  4112,  Rev.  St  1899; 
Danecb  v.  Crane,  109  Mo.  335,  19  S.  W.  61. 
But  plaintiff  cmitends,  and  there  was  evi- 
dence tending  to  support  tlie  contention,  that, 
whether  a  technical  nttoniment  or  not,  she 
notified  the  agent  who  bad  the  farm  in  cbarge 
for  the  devisees,  and  who  rented  it  to  de- 
fendant that  she  proposed  to  take  Immediate 
charge  of  the  land,  and  to  appropriate  the 
rent;  that  the  agent  consented;  and  that  she 
afterwards  notified  the  defendant  that  she 
was  entitled  to  tbe  rent  under  the  order  of 
the  .probate  court,  and  tbat  be  consented  to 
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pay  It  to  her.  In  short,  It  la  plaintiff's  con- 
tention that  die  devlseeB  and  the  defendant 
consented  that  she  take  charge  of  the  land 
ma  rented,  and  receive  the  rent  therefor.  We 
■ee  no  reason  why  that  might  not  be  legally 
done.  Bnt  In  thia  case  the  court,  from  the 
declarations  of  law  given,  must  have  found 
the  fact  to  be  that  the  agent  and  the  defend- 
ant did  not  BO  nnderstand  It. 

Our  concluBlon  la  that  there  la  no  way  In 
which  we  can  Justify  onnelves  in  orertum- 
ing  the  Judgment,  and  It  li  accordingly  af- 
firmed.  All  concur. 


MATHEW  T.  WABASH  B.  CO.* 
(Court  of  Appeals  at  Kansas  City,  Mo.  De& 
7,  1903.) 

CARRIERS  —  INVALID  PASSGNQEK  —  RIQHT  TO 
TRAVEL— DBG  RUB  OP  CARB-AGaRAVATlON 
OF  AUiHENTa-^STBUCnONa. 

1.  An  instruction  nndertakiay  to  cover  the 
entire  case,  but  omitting  special  defeiweB,  is 
not  error  where  such  defenses  are  fully  pre- 
soited  In  anbsequent  iostructions. 

2.  The  right  to  railway  passenger  carriage  is 
not  confined  to  persons  who  are  phydically 
sound,  bnt  is  o|ieii,  within  a  reasonable  degree, 
to  those  ailing  and  inSrm. 

3.  An  invalid  passenger  Is  entitled  to  receive 
the  same  genera]  high  degree  of  care  as  other 
passengers,  though,  m  the  absence  of  notice  to 
the  carrier  of  her  condition,  she  is  not  entitled 
to  special  care. 

4.  An  Invalid  passenger  injured  by  the  negli- 
gence of  a  railway  company  is  entitled  to  re- 
cover for  an  increase  of  ber  existing  ailments 
thereby  occasioned. 

5.  Wbere  the  court  cannot  say,  from  all  the 
evidence,  that  but  one  inference  is  deducible 
therefrom,  and  that  Is  that  plaintiff  was  ueg- 
ligent,  the  Question  of  contributory  negligence 
is  tor  the  Jury. 

6.  In  an  action  a  passenger  for  injuries, 
it  is  j;iroper  to  instruct  that  ii  in  making  the 
cooplmg,  the  attempt  to  accomplish  which  oc- 
casioned the  collision  and  consequent  injury,  tbe 
company  used  a  degree  of  care  or  caution  less, 
in  Dswever  small  a  de^ee,  than  the  utmost 
care  of  very  cautious  railroad  men  under  the 
same  or  similar  drciunstances,  then  the  de- 
fendant was  not  cautions. 

Appeal  from  Circuit  Court,  Clay  County; 
J.  W.  Alexander,  Judge. 

Action  by  Gtenevleve  Halstead  Mathew 
against  tbe  Wabash  Bailroad  Company. 
Judgment  for  plalntitl^  and  defendant  ap- 
peals. Affirmed. 

Geo.  8.  Orover,  for  appellant  Orant  L 
Boaenzwelg,  for  r^pondent. 

SMITH,  P.  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  received  by 
platntlfl  in  consequeace  of  the  negligence  of 
defendant  The  negligence  alleged  In  tbe  pe- 
tition is  "that  defendant  by  its  servanta 
moved  its  said  engine  and  its  cars  up  to  and 
against  the  atill  car  In  which  plaintiff  was 
seated,  without  due  care  or  caution,  negli- 
gently and  carelessly,  and  with  nnduly  and 
unreasonably  great  swiftness,  speed,  and  sud- 
denness, the  defendant's  moving  engine  and 
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cars  striking  the  still  car  with  overgreat  force 
and  violence,  unreasonably  and  greatly  Jar- 
ring the  same  tbroughout  That  this  plain- 
tiff, then  sitting  In  the  still  car,  and  In  the 
exercise  of  reasonable  care,  was  by  the  shock 
of  that  collision  forced  and  Jammed  back 
against  tbe  seat  In  which  she  was  sitting, 
and  against  the  sides  and  framework  there- 
of, with  such  violence  that  this  plaintiff's 
flesh  on  her  back,  legs,  and  hip  was  hurt  and 
bruised,  and  her  Internal  organs  were  disar- 
ranged and  displaced,  and  were  Jarred  and 
bruised  so  that  they  have  ever  since  failed 
and  refused  to  perform  their  functions.  That 
In  consequence  thereof,  and  In  order  to  save 
ber  life,  the  plaintiff's  ovaries  have  been  re- 
moved, and  a  surgical  operation  has  been 
performed  by  which  the  fsecea  Is  made  to 
pass,  and  has  now  for  weeks  passed,  from 
tbe  bowels  out  through  an  opening  cat  In 
the  front  of  the  abdomen,  instead  of  through 
the  natural  channel,  and  plaintiff  has  endur- 
ed the  most  Intense  pain  and  sofferlng." 
The  answer  was  a  general  denial,  coupled 
vrlth  which  were  two  special  defenses,  that 
is  to  say:  (1)  That  tbe  plaintiff's  physical 
condition  did  not  result  from  tbe  negligence 
of  the  defendant,  but  from  a  pre-existing  in- 
Jury  and  disease;  and  (2)  that  the  Jarring 
and  Jolting  of  the  defendant's  train  at  tbe 
time  and  place  when  and  where  the  inju- 
ry complained  of  happened  wag  unavoidable- 
by  reason  of  the  coupling  apparatus  then 
used  and  required  to  be  used  by  an  act  of 
Congress  of  March  2,  1803,  c  196,  27  Stat. 
531  [U.  8.  Comp.  St  1901,  p.  8174].  There 
was  a  trial.  In  which  plaintiff  had  judgment 
and  defendant  appealed. 

An  examination  of  the  evidence  has  con- 
vinced us  that  it  was  ample  to  entitle  the 
plaintiff  to  a  submission  of  the  case.  Nor  do 
we  discover,  as  between  the  allegata  and 
probata,  that  there  Is  any  fatal  lack  of  cor- 
respondence. Tbe  defendant  contends  that 
while  plaintlCfs  first  Instruction  was  erro- 
neous in  that  It  undertook  to  cover  the  en- 
tire case.  It  excluded  from  the  consideration 
of  the  Jury  the  two  special  defenses  pleaded 
by  its  answer;  or,  In  other  words,  it  ex- 
cluded from  the  jury  the  consideration  of  the 
evidence  tending  to  show  that  plaintiff  had 
no  right  to  recover.  If  the  rule  declared  by 
Judge  Scott  In  Clark  v.  Hammerle,  27  Mo., 
loc.  cit  70,  and  emphasized  by  the  majority 
In  Sullivan  v.  By.  Co.,  88  Mo.  189,  had  not 
been  overthrown  In  the  later  case  of  Owen  v. 
Ry.  Co.,  95  Mo.  169,  8  8.  W.  350,  6  Am.  St 
Itep.  54,  and  In  Hughes  v.  Ry.  Co.,  127  Mo. 
427,  30  S.  W.  127,  this  contention  would  not 
be  baseless.  The  rule  now  obtaining  In  this 
state  is  that  where  a  series  of  Instructions, 
taken  in  tlielr  entirety,  present  a  full  and 
complete  exposition  of  the  law  applicable  to 
every  phase  of  the  case,  and  a  verdict  is  re- 
turned thereon,  it  wlU  be  upheld,  even 
though,  when  taken  separately,  such  Instruc- 
tions may  be  Incomplete  and  subject  to  crltl- 
dsm.   In  such  case  there  can  be  no  neces- 
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8lt7  for  qualifying  eacb  by  refoence  to  Ibe 
othets.  Xhey  Qualify  tbenuelTea. 

The  defendants  tblrd  and  fourth  hutroo- 
tlons  given  mbmltted  the  qtedal  defensM 
pleaded,  and  ao  the  tnatructlona,  when  taken 
In  ihelr  entlretr.  eover  werj  phase  of  the 
case,  and  thus  meet  Uie  requirements  of  the 
rule.  McMahan  t.  BKpraaa  Co.,  132  Mo.  641, 
34  S.  W.  478,  and  Goetx  v.  Bj.  Co.,  60  Mo. 
472.  dted  detoidant,  decide  nothing  at 
variance  with  the  Owen  and  Hughes  Cues 
already  referred  ta  In  the  foimer— the  Mc- 
Mahan and  Ooets  Gases—it  was  ruled  that 
an  Instruction  In  Itself  erroneous  cannot  be 
supplied,  but  one  that  gives  but  part  of  a 
case  may  be;  and  this  ruling  la  not  ngia^- 
nant  to  that  made  In  the  latter. 

The  defendant  further  objects  that  the  ae- 
tloa  of  the  court  In  giving  tlw  {tolntlfrs  In- 
struction which  authorised  a  finding  tcx 
plalntlft  for  any  necessary  expenses  Incurred 
by  her  for  the  treatment  of  ber  taijuries  was 
erroneous,  for  the  reason  that  there  was  no 
evidence  adduced  in  sivport  ot  it  After 
looking  at  the  testlBUiny  of  plaintUt  bers^ 
and  that  of  Dr.  Blegel,  one  of  her  physicians, 
and  Helena  Bow^  h«r  nurs^  relating  to  the 
extent  and  value  of  the  medical  and  hospital 
services  rudered  plain  tiff,  we  most  conclude 
that  the  same  was  quite  sufllclent  to  Justify 
the  giving  of  the  Instruction.  The  evidence 
fiUly  met  the  requiremrat  of  the  rule  laid 
down  in  the  adjudged  cases  in  this  state. 
Mirrielees  v.  Wabash  By.  Co.,  168  Mo.  470,  63 
S.  W.  718;  Smith  v.  By.  Co.,  108  Mo.  2B1,  18 
8.  W.  871;  Bobertson  v.  By.  Co..  1S2  Mo.  888, 
68  8.  W.  1082;  Morris  T.  By.  Co.,  144  Mb. 
600;  46  8.  W.  170. 

a?he  defendant  further  objects  that  the 
court  erred  in  giving  plaintiff's  fourth  and 
fifth  Instructious.  The  fonrOi  told  the  Jury 
that  the  nae  of  a  railway  passengar  carrier 
was  not  confined  alone  to  persons  who  were 
physicaUy  sound,  but  was  open  also  to  those 
ailing  and  Infirm,  within  reasonable  degrees; 
and  that  whether  or  not  plaintiff  was  In  rea- 
sonable physical  condition  to  travel  by  de- 
fendanta  railroad  from  and  to  Uke  places 
mratloned  in  the  petition.  If  the  defendant 
had  used  pKq;ier  care  as  defined  In  other  in- 
structions,' was  for  the  Jury,  under  the  evi- 
dence, to  decide.  The  fifth  went  a  st^  fur- 
ther, and  told  the  Jury  that  if  plalntUt  was 
not  entirely  well  at  the  time  she  received  the 
Injury,  but  yet  was  reasonably  able  to  have 
made  the  said  trip  without  injury,  had  de- 
fendant used  proper  care  as  defined  In  other 
Instructions,  then  if  it  (the  jury)  found  the 
issues  submitted  by  plalntUTs  otber  instruc- 
tions, the  plaintiff  was  entitled  to  recover  for 
the  "Increase  of  her  former  aliments,  If  any, 
and  for  such  new  Injuries,  If  any,  as  It  might 
believe  resulted  directly  from  the  improper 
coupling,  if  any."  Whether  the  plaintiff  was 
sound  or  infirm  In  health  at  the  time  she  re- 
ceived the  Injuries  of  which  she  complains, 
It  was  the  duty  of  defendant,  in  the  manage- 
ment and  movement  of  the  train  on  which 


she  was  then  ridliv  as  a  psssenger,  to  exer- 
cise the  utmost  diligence  and  care  <tf  veiy 
prudent  persons.  Sweeney  v.  K.  OL  Cable 
By.  Co.,  160  Mo.  401.  61  &  W.  082;  0*Con- 
neU  V.  By.  Co..  106  Mb.  484.  17  S.  W.  494; 
LesUe  V.  By.  Co.,  88  Mo.  66.  And  If,  while 
exercising  such  care  in  the  movement  of  its 
train,  the  plaintiff  received  the  Injuries  of 
which  she  complains,  there  would  be  no  11a- 
biUty. 

It  Is  suggested  by  the  defendant  ttiat  it  bad 
no  notice  of  the  plaintiff's  infirmities  at  tiie 
time  of  the  receipt  ot  her  injury.  *— Tw*<wff, 
as  we  most,  that  this  was  so,  then  the  plain- 
tiff was  entitled-  to  the  same  general  degree 
of  high  care  which  was  the  right  of  all  paa- 
saigers.  The  effect  of  notSoe  ct  tiie  passen- 
ger's Inflrmitlfls  Is  to  Inoeaae  the  measure  of 
the  carrier's  duty.  When  there  Is  no  such  no- 
tice, It  owes  him  no  other  or  higher  duty  than 
it  does  to  the  oUkor  pasmngers  who  are  not 
Infirm.  Hanks  v.  By.  Col,  60  Mo.  Aj^  274; 
Doming  T.  By.  Co.,  80  Mo.  Aro*  162;  Flak- 
ing V.  Kansas  City.  80  Mo.  App.  140;  Owesu 
V.  Kansas  City,  86  Ma  168.  8  8.  W.  85%  6 
Am.  8t  B^  88.  The  pliysieal  condltlMi  nf 
the  plaintiff  in  do  way  diminished  the  liabU- 
ity  of  the  defendant  Brown  t.  Bj.  Oo.,  66 
Mo.  688. 

It  is  farther  objected  that  the  latter  «f  said 
hutructkms— the  fifth— authorised  the  Jury  to 
find  for  the  Increase  of  former  ailments,  and 
for  such  new  InJnries  as  had  been  occasioned 
by  the  accident  The  d^endant  pleaded  as 
a  special  defense,  as  has  already  been  stated, 
that  the  plalntUTs  Injuries  resulted  from  pre- 
existing Infirmities,  and  not  from  an  improper 
ODupllng  of  its  cars  at  the  time  she  alleged. 
There  wss  evidence  which  toided  to  prove 
that  the  plalntlfl  at  the  time  of  the  coupling 
was  suffering  from  certain  female  ailments, 
and  that  the  effect  of  tbe  Jolt  occasioned  by 
the  coupling  was  to  augmoit  or  aggravate 
such  ailments.  There  was  also  some  evi- 
dence t*T*'^1»g  to  i^ve  new  and  independent 
injuries  were  received  in  consequence  ot  the 
Jolt  The  term  "incresstf*  is  the  syncmym  of 
"augment"  or  "aggravate,"  and  ito  presence 
In  the  plaintiff's  instruction  was  authorised 
by  the  pleadings  and  evidence.  In  anthnls- 
Ing  a  recovery  for  the  aggravation  at  increase 
of  the  injuries,  it  did  not  mislead  the  Jury  to 
the  prejudice  of  the  defendant  because  wheth- 
w  the  Injuries  constated  of  an  aggravation  or 
Increase  of  a  pre-exIsUiv  ailment  or  were 
new,  could  make  no  difference,  If  either  or 
both  were  caused  by  the  negligent  act  of  the 
defendant  u  alleged  In  the  petition.  It  was 
the  province  of  the  Jury  to  apportion  the  In- 
jury to  the  respective  causes.  Paol  v.  By. 
Co.,  82  Mo.  App.  600.  And  this  instmctlon 
did  not  authorise  a  recovery  for  any  Injury 
that  did  lut  result  from  the  defendant's  negli- 
gence. 

We  csnnot  say.  In  the  face  of  all  the  evi- 
dence, that  then  was  bat  one  infmnee  to  be 
deduced  therefrom,  and  that  was  that  the 
plaintiff  was  guOty  of  negllgenoe;  and  tliere- 
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fore  whether  she  was  or  was  not  guilty  of 
negligence  on  her  part  was  a  qaestion  for  the 
jury,  which,  under  the  reqolrementa  of  plain- 
tiff's first  Instruction,  was  submitted  to  it 

The  plaintiff's  instruction  which  told  the 
\ary  that,  "in  making  the  coupling,  if  the  de- 
fendant used  a  degree  of  care  or  caution  leas, 
Id  howeTcr  small  a  degree,  than  the  utmost 
fare  of  very  cauttons  railroad  men  under  the 
ame  or  similar  circumstances,  then  the  de- 
fendant was  not  cautious,"  was  a  correct  ex- 
pression of  the  rule,  as  may  be  seen  by  refer- 
ence to  Waller  t.  By.  Co.,  83  Mo.  908,  and  the 
other  cases  elsewhere  cited  herein. 

The  case  In  some  respects  is  rather  a  com- 
plicated one,  but,  when  in  all  and  all  con- 
sidered, we  are  of  the  opinion  tbat  It  was 
folly  and  fairly  submitted  to  the  consideration 
of  the  Jury,  and  with  whose  verdict  no  just 
ground  for  complaint  has  been  made. 

The  jndgment  must  be  affirmed.  All  con- 
nr. 


BHOWN  T.  SnSSOOBI.  K.  &  T.  RT.  CO. 

(Conrt  of  Aroeals  at  Kansas  City,  Mo.   Feb.  1. 
19M.) 

BAILROADS  —  ANIUAL  ON  TRACK  —  FRIQHT 
FKOU  PASSING  TRAIN— INFERENCE  FROM  BV- 
IDENCB  —  ADJOINING  PASTURES  —  RIGHT  OF 
WAY  PENCE  —  DOTY  OF  COMPANY  —  ATTOR- 
NEY'S FEIBS— UNCONSTITUTIONAL  STATUTE. 

1.  Id  an  action  against  a  railroad  company 
for  the  death  of  i^aintUfs  horse  on  the  right 
of  way  by  an  enconnter  with  a  barbed-wire 
fence,  there  was  no  direct  evidence  that  the 
horse  was  jtrigfatened  by  a  passing  engine,  nor 
did  any  witness  testify  that  be  saw  or  heard 
any  train  pass  on  the  night  of  the  accident 
It  was  shown,  however,  that  trains  were  due 
to  pass  during  that  night,  and  plaintiff's  wit- 
nesses testified  to  having  seen  the  horse's  tracks 
along  the  right  of  way  from  the  place  where 
he  got  over  the  defective  right  of  way  fence, 
iodicating  tbat  he  ran  down  tbe  track  nntll  he 
^t  upon  a  bi^  embankment,  and  from  there 
jomped  or  slid  down  the  side  thereof  into  the 
barbed-wire  fence.  Held,  that  the  jur^  might 
reasonably  infer  that  the  animal  got  into  the 
fence  from  the  right  of  way  side,  and  was 
frightened  Into  doing  so  by  a  passing  train. 

2.  Wliere  a  horse  la  being  paitared  by  one 
whose*  pasture  adjoins  that  of  a  third  persiHi 
without  a  dividing  fence,  and,  by  mutnal  con- 
sent of  these  adjoining  proprietors,  stock  Is  al- 
lowed to  pass  back  and  forth  from  <uie  field 
to  the  other,  a  railroad  company  owes  the  duty 
to  the  horse's  owner  of  maintaining  a  proper 
tight  of  way  fence  along  the  pasture  of  such 
third  person. 

3.  In  an  action  by  the  owner  of  a  horse  killed 
on  a  railroad  track,  tbe  court  below  allowed  an 
attorney's  fee  against  the  company,  without  its 
obiection.  as  authorized  by  Her.  St.  1S89,  $ 
2Gia  On  the  case  being  certified  to  tbe  Su- 
preme Court  after  an  appeal  to  tbe  Court  of 
Appeals,  that  court  held  that  it  did  not  have 
jur^iction,  and  that,  though  the  statute  In 
question  was  nnconstltntional,  It  could  not  avail 
the  defendant,  because  not  properly  invoked  In 
the  trial  court,  ffeld,  on  remand  to  the  Court 
of  Appeals,  that,  notwithstanding  this  decision, 
tbe  Jodgment  would  be  modified  so  as  to  re- 
lieve defendant  fnnn  tbe  attorney's  fee. 

V  3.  See  RaUrfts4s.  mO.  U.  Crat.  DIs-  1 1^8. 
788.W^18 


Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; J.  A.  Hockaday,  Judge. 

Action  by  J.  El  Brown  against  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Appeals,  and  the  case  certified  to 
the  Supreme  Court  On  remand  from  the 
Supreme  Court.  74  S.  W.  97S.  Judgment 
below  affirmed  on  condltloiu. 

Geo.  P.  B.  Jackson,  for  ai^mUant 

J.  W.  Wight;  for  respondent,  cites  Halferty 
T.  Railroad,  82  Mo.  90;  Blewett  t.  Railroad, 
72  Mo.  688;  Keltenbangh  v.  8t  Louis,  A.  & 
T.  By.  Co.,  34  Mo.  App.  147;  Combs  v.  Rail- 
i  rcMLd,  SS  Mo.  App.  467;  Allen  v.  City  of 
!  Springfield,  61  Mo.  App.  270,  Karle  t.  Boll- 
i  road,  65  Mo.  476,  482;  Whalen  v.  Railroad, 
60  Mo.  328;  Muehlbausen  v.  Bailroad,  91 
Mo.  332-348,  2  S.  W.  815;  State  v.  Gregory,  30 
Mo.  App.  6S2;  Dllly  v.  B.  R.,  55  Mo.  App.  123; 
Harbeston  v.  B.  B.,  65  Mo.  App.  160;  Blewett 
V.  B.  B.,  72  Mo.  583;  Taylor  v.  Penqulte,  85 
Mo.  App.  408;  Gaines  v.  Fender,  82  Mo.  509; 
Rev.  St.  1889,  8  2302;  Pickle  T.  St  U,  K.  C. 
&  N.  B.  R.,  54  Mo.  219:  Vineyard  v.  Matney, 
68  Mo.  106;  Orr  v.  Rode,  101  Mo.  809,  13  S. 
W.  1066;  Bartlett  v.  Veach,  128  Mo.  93,  30 
S.  W.  347;  Brennan  v.  City  of  St  ijouln,  92 
Mo.  489,  2  B.  W.  4SL 

BROADDUS,  J.  On  December  8,  1900, 
this  cause  was  affirmed  In  this  court  On  the 
12th  day  of  said  month  a  motion  for  rehear- 
ing was  filed  on  the  ground  that  the  decision 
was  in  confiict  with  a  controlling  decision  of 
the  Supreme  Court,  to  wit.  Paddock  v.  Mo. 
Pac.  Ry.  Co..  165  Mo.  524.  56  S.  W.  453, 
wherein  It  was  held  tbat  section  2613,  Rev. 
St  1889  (section  1107,  Rev.  St.  1899),  that 
provided  for  an  attorney's  fee  In  case  tbe 
owner  of  live  stock  should  be  compelled  to  sue 
for  damages  to  such  stock  Injured  or  killed, 
occasioned  by  reason  of  the  failure  of  a  rail- 
road company  to  fence  its  tracks  as  provid- 
ed by  law,  was  nnconstltutlonal.  On  the 
17th  day  of  December,  1900,  said  motion 
was  sustained,  and  the  cause  certified  to  the 
Supreme  Court  At  the  April  teiin  of  said 
Supreme  Court  an  opinion  was  handed  down 
wherein  the  court  held  that  It  did  not  have 
the  jurisdiction  of  the  cause;  that,  notwith- 
standing the  section  In  question  was  uncon- 
stitutional, it  could  not  avail  the  defendant  as 
It  was  not  "timely  and  properly  invoked 
In  the  trial  court"— and  ordered  the  cause 
remanded  to  this  court. 

This  Is  an  action  for  damages,  brought  un- 
der the  provisions  of  section  2612,  Rev.  St. 
1889,  to  recover  the  value  of  plaintiff's  horse, 
which  escaped  onto  defendant's  right  of  way 
at  a  place  where  there  was  not  a  lawful 
fence,  was  frightened  by  a  passing  train, 
and  ran  Into  a  barbed-wire  fence  and  was 
killed.  In  a  trial  below,  plaintiff  recovered 
$25  for  tbe  loss  of  bis  horse,  and  |26  attor- 
ney's fee,  and  defendant  repealed. 
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1.  A  great  part  of  defendant's  brief  and 
argument  1b  taken  up  with  tbe  contention 
that  tbe  evidence  failed  to  make  a  case  for 
plaintiff,  and  that  the  court  should  have 
giren  a  peremptory  Instruction  for  defendant. 
It  seems  that  plaintiff  was  stopping  or  board- 
ing with  a  farmer  by  the  name  of  Murphy, 
whose  pasture  adjoined  the  defendant's  right 
of  way  on  the  north.  With  Murphy's  eon- 
sent,  plaintiff  bad  his  horse  In  this  pasture. 
Immediately  on  tbe  west  of  Murphy's  land 
one  Lusk  had  a  pasture;  but  between  these 
there  was  no  division  fence,  and  the  stock, 
by  common  consent,  was  allowed  to  pass 
from  one  pasture  to  the  other.  Plaintiff  was 
In  tbe  habit  of  feeding  his  horse  morning 
and  evening,  but  on  tbe  morning  of  October 
15th  tbe  horse  was  missing,  and  plaintiff 
found  tbe  animal  dead  on  the  defendant's 
right  of  way.  After  an  Investigation,  It  was 
discovered  that  the  horse  bad  run  into  a 
barbed-wire  fence,  which  so  cut  and  lacerated 
his  throat  that  he  died  from  loss  of  blood. 
The  testimony  of  plaintiff  and  some  of  bis 
witnesses  tended  to  show  that  the  horse 
'  got  upon  the  track  where  Lusk's  pasture  join- 
ed tbe .  right  of  way,  and  where  the  fence 
was  defective,  went  from  there  along  tbe 
track  on  a  mn  until  he  got  upon  a  dump  or 
fill,  and  then  jumped  or  slid  down  and  onto 
tbe  fence,  where  he  was  fatally  Injured. 
From  there,  the  evidence  showed,  the  animal 
walked  down  tbe  rigbt  of  way  a  short  dis- 
tance, where  he  was  found  dead.  The  evi- 
dence of  both  parties  coincides  as  to  where 
the  horse  was  Injured,  but  disagrees  as  to 
where  be  got  upon  the  right  of  way;  that  of 
tlie  defendant  tending  to  prove  that  the  borse 
was  scared  Into  or  driven  upon  tbe  fence 
where  be  was  Injured  from  the  pasture  side, 
while  that  of  the  plaintiff  tended  to  prove 
that  tbe  animal  got  upon  the  railroad  at  an- 
other point,  and  was  frightened  and  caused 
to  run  Into  tbe  wire  fence  further  east.  It 
Is  true  that  there  was  no  direct  evidence  that 
the  horse  was  frightened  by  a  passing  en- 
gine, and  thereby  caused  to  mn  Into  tbe 
wire  fence;  neither  did  any  witness  testify 
that  be  saw  or  beard  any  train  pass  on  the 
night  when  the  animal  was  killed.  The 
facts  and  circumstances  detailed  In  evidence, 
however,  tend  to  establish  that  such  was  the 
fact.  It  was  shown  that  trains  were  due  to 
pass  during  that  night,  and  the  jury  might 
reasonably  infer  that  one  or  more  trains 
did  pass.  PlaintltTs  witnesses  also  testified 
to  having  seen  tbe  horse's  tracks  along  the 
right  of  way  from  the  place  where  he  got 
over  the  defective  fence,  ladicatlng  that  be 
jumped  and  ran  down  the  railroiid  track  un- 
til he  got  upon  a  high  fill  or  embank- 
ment, and  that  from  there  be  jumped  or  slid 
down  the  side  thereof,  and  Into  the  wire 
fence,  where  he  was  badly  cut  and  killed. 
These  are  circumstances  from  which  the  Jury 
might  reasonably  infer  that  the  animal  got 
upon  the  track,  and  was  frightened  into  the 
fence  by  a  passlnff  locomotive.  The  plain- 


tiff was  not  compelled  to  establish  this  by  di- 
rect proof.  It  was  sufficient  to  prove  such 
circumstances  as  justlfled  the  Inference.  See 
authorities  cited  In  plalntlfTs  brief.  The  con- 
tention that,  because  plaintiff's  horse  got  up- 
on tbe  defendant's  right  of  way  from  Lnsk's 
pasture,  he  could  not  recover,  Is  based  on  a 
misapprehension  of  the  testimony.  While  It 
Is  true  that  plaintiff's  horse  was  being  pas- 
tured by  Murphy,  yet,  as  already  stated,  the 
letter's  pasture  and  that  of  bis  neighbor, 
Lnsk,  were  adjoining,  and  there  was  no  par- 
tition fence  between  them.  It  bad  been  re- 
moved for  the  time  being,  preparatory  to 
opening  a  public  road;  and,  by  mutual  con- 
sent of  these  adjoining  proprietors,  tbe  stock 
was  allowed  to  pass  back  and  forth  from  one 
pasture  to  the  other.  This  Is  shown  by  tbe 
uncontradicted  evidence  In  the  case.  The 
plaintiff's  horse  was  not  then  trespassing  on 
the  premises  of  Lusk,  but  was  there  by  the 
latter's  consent.  Under  all  the  cases,  then, 
the  defendant  owed  the  plaintiff  the  duty  of 
maintaining  a  lawful  fence  at  tbe  .point  in 
question.  It  was  sufficient  to  prove  that  the 
horse  was  on  the  premises  by  and  with  the 
consent  of  Lusk,  tbe  owner.  Geiser  v.  Ry., 
61  Mo.  App.  459-463,  and  cases  dted. 

2.  The  Instructions  have  been  examined 
and  found  to  intelligently  cover  every  branch 
of  the  case.  Tbe  criticism  that  they  refer 
the  jmr  to  the  pleadings  to  ascertain  the  Is- 
sues Is  unmerited.  Tbe  only  reference  to 
the  pleadings  Is  found  In  plaintiff's  first  In- 
struction, and  there  It  was  entirely  harmless. 
The  reference  was  there  made  for  the  mere 
purpose  of  shortening  a  description,  and  could 
not  possibly  do  the  defendant  any  harm,  espe- 
cially as  other  instructions  fully  and  com- 
pletely told  the  Jury  what  were  the  facts 
necessary  to  be  found.  Edelmann  y.  Trans- 
fer Co.,  8  Mo.  App.  503-506. 

When  the  Jurj-  returned  a  verdict  for  tbe 
plaintiff  for  his  damages,  the  court  taxed 
against  defendant  a  fee  of  $25,  as  provided 
by  section  2013.  Rev.  St,  1889— now  section 
1107,  Rev.  St.  1899.  At  the  March  term,  1899, 
the  Supreme  Court,  in  Paddock  v.  Mo.  Pac. 
Ry.  Co.,  reported  In  155  Mo.  524,  56  S.  W.  453. 
declared  that  said  provision  for  taxing  an  at- 
torney's fee  was  unconstitutional  and  void. 
The  decision  refers  to  section  2612,  but  that 
is  a  clerical  mistake,  as  that  section  only 
gives  a  right  of  action  for  damages  to  the 
owner  of  stock  killed  or  injured  by  reason  of 
the  failure  of  railroad  companies  to  maintain 
lawful  fences  inclosing  their  railroad  tracks. 
Notwithstanding  the  Supreme  Court  return- 
ed the  case  to  this  court  for  tbe  reason  giv- 
en, we  are  of  the  opinion  that  it  Is  our  duty— 
the  section  of  the  statute  under  which  an  at- 
torney's fee  was  taxed  against  defendant  be- 
ing Invalid— to  relieve  defendant  of  that  part 
of  said  judgment.  The  section  having  been 
declared  Inrnlid,  it  is  to  be  regarded.  In  law, 
as  If  it  had  never  existed.  It  was  there- 
fore error  in  the  trial  court  to  tax  an  attor- 
ney's fee  against  defendant. 
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If  tbe  plaintiff  will  enter  a  remittitur  of 
¥25,  taxed  as  attorney's  fee,  within  20  days, 
tbe  cause  will  be  affirmed;  otberwiae  It  will 
^tand  reTersed  and  rananded.  All  concur. 


JOHNSON  T.  UBTBOFOLITAN  ST.RT.CO.* 
<Ooiirt  of  Appeals  at  Kansas  City,  Mo.  Jan.  4, 
19M.) 

HAaTBR  AND  SERVANT— PSRS ON AL  INJURIES— 
NBOLiGENGB-PLEADINa-OBNERAL  CHABOB 
—  BVIDENCK  —  SUFPICIBNCT  —  ACCIDENT  — 
PRBSUUPTION— FEULOW  SERVANTS— STREET 
RAILWAYS. 

1.  In  an  action  against  a  master  tor  personal 
injuries  to  a  servant,  a  general  charge  ot  neg- 
ligence is  snflldent  as  against  sn  objection  first 
made  on  trial. 

2.  In  an  action  against  a  master  by  a  serrant 
c<ir  pt-rtiounl  injuries,  eridence  that  a  crowbar 
nsed  by  other  serrants  fell  through  the  floor 
to  the  next  story,  and  strack  plaintiff  on  the 
head,  was  safflcfent  to  cast  on  defendant  the 
necessity  of  .showing  that  the  accidffint  was  not 
the  result  of  negligence. 

3.  Plaintlft,  who  was  engaged  in  hauling  away 
mbbish  made  by  carpenters  In  their  work,  was 
a  fellow  servant  with  the  carpenters,  and  could 
not  recorer  for  Injuries  Inflicted  by  their  negli- 
gence. 

4.  A  street  railway  Is  not  within  the  provi- 
sions of  tbe  fellow-servant  statute  applicable  to 
railroads,  whereby  the  master  of  common  serv- 
ants is  made  answerable  forihelr  nei^lgence  to 
each  other. 

5.  >\'here  an  action  was  against  the  Metro- 
iwlltan  Street  Bailway  Company,  and  the  peti- 
tion charged  that  snch  company  was  a  common 
carrier,  and  a  corporation  organised  and  exist- 
ing nnder  the  laws  of  the  state,  owning  and 
operating  street  and  electric  railways  between 
certain  points,  and  that  plaintiff  was  employed 
bj  defendant  in  hauling  trash  from  its  power 
house,  there  was  sufficient  in  the  case  to  show 
that  defendant  was  a  street  railway  company, 
and  not  within  the  fellow-servant  statute  ap- 
plicable to  railroads,  though  there  was  no  direct 
and  afflnnative  proof  of  such  fact 

Appeal  from  Circuit  Court,  Jackson  County; 
A.  F.  Bvans,  Judge. 

Action  by  Arthur  W.  Johnson  ngalnst  the 
Metropolitan  Street  Railway  Company.  From 
a  Judgment  for  plalntUT,  defendant  appeals. 
Reversed- 

Joo.  H.  Lucas,  tot  appeUant  Joseph  8. 
Rust,  tor  respondent 

EU^SON,  J.  This  la  an  action  for  per- 
sonal Injury  received  by  plaintiff,  who  was 
an  employ^  of  defendant.  The  Judgment  In 
the  trial  conrt  was  for  plaintiff.  The  defend- 
ant had  carpenters  employed  In  tbe  story  next 
above  the  ground  floor  of  Its  power  bouse, 
taking  up  and -relaying  floors.  Plaintiff,  a 
negro  man,  was  engaged,  with  bis  horse  and 
cart.  In  hanlins  out  the  trash  made  by  the 
carpenters.  It  appears  that  the  carpenters 
nsed,  among  other  implements,  a  heavy  iron 
bsr,  called  a  "crowbar."  with  which  they 
prized  up  the  old  floor.  This  bar  fell  from  the 
floor  above,  and  struck  plaintiff  "on  the  head, 
and  glanced  off."  It  does  not  appear  from 
ttie  evidence  how  it  came  to  fall,  or  whether 

*Babeartnc  denied  Psbniary  l,  IKM. 


it  was  at  the  moiment  being  used  by  the  car- 
penters above.  Nor  does  the  petition  charge 
how  it  happened.  The  pleader  has  rested 
content  by  simply  charging,  generally,  that 
defendant's  servants  negligently  caused  It  to 
(all. 

1.  Defendant  objected  to  any  evidence  be- 
ing received  for  the  reason  stated— that  tbe 
petition  made  only  a  general  charge  of  negli- 
gence, and  therefore  stated  no  cause  of  ac- 
tion. Tlie  case  of  Waldhler  v.  Ry.  Co.,  71 
Mo.  S16,  Is  dted  to  support  the  point  An 
expression  Is  used  In  that  case  which  sup- 
ports defendant.  Bat  it  has  never  been  re- 
garded as  authoritative.  The  point  decided 
in  that  case  was  that,  when  a  petition  charges 
qteclflc  acts  of  negligence  as  the  ground  of 
action,  a  recovery  cannot  be  had  for  acts  not 
charged.  Such  was  stated  to  be  that  decision 
In  Schneider  v.  Ry.  Co.,  75  Mo.  295,  where  It 
was  held.  In  an  opinion  by  the  same  Jndge 
who  wrote  that  in  the  Waldhlw  Case,  that  a 
general  charge  of  negligence  was  sufficient. 
And  it  was  so  held  In  Goodwin  v.  Ry.  Co.,'75 
Mo.  76;  Mack  v.  Ry.  Co.,  77  Mo.  232;  Le 
May  V.  Ry.  Co.,  106  Mo.  361.  16  S.  W.  1049. 
In  cases  later  than  these.  It  seems  to  be  held 
that,  if  there  Is  objection  at  the  "proper  time 
before  trial,"  such  petition  would  be  held 
Insufficient  Conrad  v.  De  Montourt,  138  Mo. 
811,  325,  89  S.  W.  806.  In  Foster  v.  Ry.  Co.. 
115  Mo.  165.  177.  21  S.  W.  916,  it  Is  said  th:it 
a  general  charge  of  negligence  la  good  "offer 
anttcer"  (Italics  ours).  So,  therefore.  If  we 
are  to  regard  tbe  Supreme  Court  as  now  hold- 
ing that  such  general  charge  Is  Insufficient  If 
objected  to  before  the  trial,  defendanlfs  point 
is  still  not  tenable,  dnce  its  objection  was 
flrat  made  after  tbe  trial  opened. 

2.  Dtfendant  next  objects  to  the  sufficiency 
of  the.  proof  of  plalntlfTs  case— that  it  Is  n»t 
shown  that  the  fall  of  tbe  bar  was  caused  by 
negligence.  Lot^ng  at  the  entire  evidence. 
It  appears  that  tbe  carpenters  were  prying  up 
a  board  or  Joist  when  the  bar  fell.  The  anl.v 
evidence  is  that  it  fell  and  struck  plaintiff  on 
tbe  head.  There  is  notbing  to  show  why  or 
how  It  fell.  We  believe  such  evidence  suffi- 
cient to  cast  upon  defendant  the  necessity  of 
explaining.  Unless  defendant  can  account  for 
the  fall  of  the  Implement  In  such  way  as  to 
exculpate  Itself,  It  will  be  held  to  have  done 
the  act  negligently.  We  stated  the  rule  to  be. 
In  Shnler  v.  Ry.  Co.,  87  Mo.  App.  618, 
"that  when  an  accident  proceeds  from  an  acr 
of  sncb  a  character  that  when  due  care  la 
taken  in  Its  performance,  no  injury  ordinarily 
ensues  from  It  in  similar  cases,  it  will  be  pre- 
sumed to  be  negligent"  In  the  case  of 
Dougherty  v.  Mo.  Pac.  By.  Ca,  0  Mo.  Aw». 
478.  Judge  Thompson  has  gathered  some  cast-s 
which  fully  support  what  we  hare  said: 
"Thus  a  travels  Is  passing  nnder  a  *bridge 
which  a  railway  company  baa  tiirown  across 
a  highway.  At  the  same  time  a  train  Is  pass- 
ing over  the  bridge  on  tbe  railway.  A  brick 
falls  from  tbe  wall  of  tbe  bridge  upon  the 
travelof  and  hurts  blm.  Thete  la  no  evideikce 
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whatever  as  to  how  the  brick  came  to  be 
loosened  from  Its  place.  The  railway  com- 
pany must  e^laln  that  the  brick  came  to 
fall  from  some  cause  consistent  with  Its  Inno- 
cence, or  pay  damages  to  the  traveler.  Kear- 
ney V.  Ry.  Co.,  L.  R.  5  Q.  B.  411,  and  U  E, 
6  Q.  B.  759:  B.  c.  2  Thomp.  on  Negl.  1220.  A 
traveler  passing  along  the  street  is  struck  by 
a  barrel  of  flour  falling  from  the  window  of 
an  abutting  warehouse.  There  are  no  other 
facts  In  evidence.  The  occupier  of  the  ware- 
house must  pay  damages  to  the  traveler  on- 
lesa  he  can  show  that  there  was  no  negligence 
OQ  the  part  of  himself  or  his  servants.  Byrne 
V,  BoaOle,  2  Hurl.  &  Colt  722;  s.  c.  38  L.  J. 
(Bxch.)  13.  An  officer  of  customs  la  passing, 
Id  the  discharge  of  his  du^,  from  one  door  of 
8  warehouse  to  another,  when  some  bags  of 
sugar  fall  on  him.  There  Is  no  other  eTi- 
deoce.  The  proprietor  must  excuse  himself 
or  pay  damages.  Scott  v.  Dock  Co.,  10  Jur. 
(N.  S.)  1108.  A  person  calls  at  the  door  of 
the  defendant's  place  of  bnshiess  to  make  an 
Inquiry.  While  there,  a  packing  case  which 
has  been  negligently  set  up  against  the  wall 
[alls  on  him.  There  Is  no  evidence  as  to  how 
the  packing  case  came  to  fall,  or  who  placed 
it  against  the  wall.  Here,  again,  the  de- 
fendant must  explain  or  pay  damages.  Brlggs 
V.  Oliver,  4  Hurl.  &  Colt.  403;  s.  c.  85  L.  J. 
(Exch.)  168.  A  person  Is  lawfully  on  the 
street,  when,  without  fault  on  his  part,  an 
adjoining  building  falls  down.  Injuring  him. 
Ete  makes  out  a  case  t<a  damages  against  the 
owner  by  proving  these  facts,  without  more. 
Mullen  V.  St  John,  57  N.  T.  567  05  Am.  Rep. 
530]:  Ttncett  v.  Cook,  4  Hun,  S18.  So,  If  wa- 
ter escapes  from  the  hydrant  of  the  tenant  of 
the  upper  floor  of  a  building,  and  does  dam- 
age to  the  tenant  of  the  lower  floor,  the  latter 
makes  out  a  prima  facie  case  for  damages  by 
proving  this  fact,  without  more.  Warren  v. 
Kaufman,  2  Pblla.  259."  We  are  therefore 
led  to  hold  that  plaintiff  snffiduitly  both  al- 
leged and  proved  his  case. 

3.  But  notwithstanding  this,  there  la  a  fur- 
ther objection  made  by  defendant  which  we 
conclude  bars  plaintiff's  recovery.  It  is  that 
plaintiff  and  the  carpenters  who  were  using 
the  iron  bar  were  fellow  servants.  Engaged 
as  plaintiff  was  in  hauling  away  the  trash 
and  rubbish  made  by  the  carpenters  In  their 
work,  there  can  be  no  doubt  of  their  relation- 
ship being  that  of  fellow  servants.  While  we 
have  in  this  state  what  is  known  as  a  "fellow- 
serrant  statute,"  whereby  the  master  of  com- 
mon Borants  Is  answwable  for  tb^  negli- 
gence to  each  other.  It  only  applies  to  rail- 
roads, as  that  word  is  commonly  understood. 
And  In  a  recent  case  decided  by  the  Supreme 
Court  it  is  held  that  a  street  railway  Is  not 
wltbln  the  provisions  of  such  statute,  and  that 
therefore  the  servants  of  such  railway  cannot 
hold  the  master  for  an  injury  Inflicted  through 
ttie  negligence  of  fellow  servants.  Sams  v. 
By.  Co.,  174  Mo.  63,  73  S.  W.  686,  61  L.  R,  A. 
475.  7-^.  avoidance  of  this  <AJectIon,  plaintiff 
suk^cbCs  that  there  Is  nothing  In  this  case  to 


show  that  defendant  is  a  street  railway  com- 
pany. We  think  there  Is.  The  a<^on  Itself 
is  brought  against  the  "HetrppoUtan  Street 
Boilway  Company."  Tlie  petition  diarges 
that  such  company  "Is  a  common  carrier,  and 
a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Missouri,  owning  and  op- 
erating street  and  electric  railways  in  Kan- 
sas City.  Missouri,  and  between  Kansas  City. 
Missouri,  and  Argentine,  Kansas,  and  Inde- 
pendence, Missouri,  and  from  Argentine,  Kan- 
sas, to  Independence,  Mlwuri;  that  on  The 
2d  day  of  August  1902,  plaintiff  was  in  the 
employ  of  defendant  engaged  in  haullsg  trssb 
from  the  basement  of  Its  power  house  [thi 
evidence  shows  it  was  a  "cable  house"]  at 
Thirteenth  and  Charlotte  streets  In  Kansas 
City,  Missouri."  While  there  Is  no  direct  and 
affirmative  proof  ttiat  defendant  was  a  street 
railway  company,  yet  the  whole  case  shows 
that  that  was  assumed.  The  allegations  of 
the  petition  show  it  to  be  such.  It  Is  true, 
the  petition  uses  the  Ua^mge  "street  and 
electric  railways  In  Kansas  City,  Missoori,'* 
and  between  Kansas  City  and  Argentine  and 
Independence,  yet  the  court  will  take  Judicial 
notice  that  these  are  bat  suburbs  of  Kansas 
CII7,  and  that  though  Argentine  is  separated 
by  the  state  Hue  between  Missouri  and  Kan- 
sas, yet  they  are  in  fact  one  contlnoous  urban 
population.  The  street  railway  defendant  In 
the  case  (supra)  decided  by  the  Supreme 
Court  was  one  which  operated  on  the  streets 
In  "St.  Louis,  and  between  that  city  and  Its 
subnrb  known  as  "Klrkwood."  There  can  be 
no  doubt  tliat  the  full  force  of  the  reason  em- 
ployed by  Judge  VaHlant  hi  the  cam  referred 
to  finds  direct  application  to  this  atreet  rail- 
way defendant. 

It  follows  that  defendant's  demurrer  to  the 
evidence  should  have  been  snstalned.  The 
Judgmfflit  will  be  reversed.  All  oonciir. 


CITY  OF  SEDAUA  v.  SCOTT.* 
(Court  of  Appeals  at  Kansas  Citf,  Mo.   Jan.  4, 
1904.) 

STREET  IMPROTBUKNTS-^BCIAL  TAXBS-^- 
RISDICTIOH  OF  COUNCH'-RBCORD— RBHON- 
STRANOB-8IQNINO  BT  AQENT^WAIVBR  OP 

RULES. 

1.  Und«r  Laws  1898,  p.  92,  c.  44,  |  UO,  mo- 
viding  ttiat  when  the  conodl  deem  it  necessary 
to  make  a  street  ImproTement,  for  which  a 
special  tax  bill  is  to  be  issued,  they  shall  make 
and  publish  a  resolnUon,  and,  if  a  majority  of 
the  resident  ownors  of  property  liable  to  taxa- 
tion therefor  shall  not  wnhln  10  days  there- 
after file  with  the  city  clerk  their  protest 
agalnat  the  improvement,  the  conncil  shall  have 
power  to  canse  the  improvement  to  be  made. 
Jurisdiction  of  the  couotnl  Is  ousted  by  the  filiog 
of  remonstrance  signed  by  a  majority  of  the 
property  owners,  and  cannot  be  reconferred  by 
a  portion  oi  the  signers  thereafter  withdrawing 
from  the  protest 

2.  The  records  of  a  city  conncil  in  proceed- 
ings for  public  improvements  at  the  expense  of 
nonconsenting  citizens  must  show  jorisdiction, 
and,  failing  to  do  so,  Its  action  is  vcM^  and 
cannot  be  validated  by  oral  testimony. 

*Rebearlag  daiti*d'  February  1.  UMM. 
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3.  Autbutitf  ot  an  afent  or  of  an  officer  of  a 
corporation,  Bsamniog  to  sign  for  his  priocipal 
a  remonstrance  against  a  municipal  Improve- 
ment need  not  accompaDy  the  remonstraoce. 

4.  A  city  coonci)  need  not  act  in  accordance 
irltiL  Its  rules  or  by-laws,  bat  may  waive  them. 

Error  to  Clrctilt  Court,  Pettis  County;  Oeo. 
F.  LoDgan,  Judge. 

Action  by  the  city  of  Sedalia,  ex  rel, 
^inst  Jennie  R.  Scott  Judgment  for  de- 
feudant.   Plaintiff  brings  error.  AiBrmed. 

Geo.  P.  B.  Jacfason  and  Montgomery  & 
Montgomery,  for  plaintiff  In  error.  Bamett 
ft  Bamett.  for  defendant  In  «rror. 

ELLISON,  J.  Tbls  iB  an  action  based  on 
a  special  tax  bill  for  street  paving  In  tbe  dty 
of  Sedalla.  Tbe  bill  Is  one  of  a  number  of 
others  Issued  against  the  property  ofr  dif- 
ferent property  owners  abutting  on  tbe  im- 
provement. One  of  these  property  owners 
brought  a  suit  In  equity  to  declare  void  the 
bill  issued  against  his  property.  In  that 
case,  on  appeal  to  tbls  comrt,  It  was  decided 
that  the  bill  was  invalid.  Snopfl  t.  Boof- 
log  &  Faring  Co.,  92  Mo.  App.  279.  Suit  In 
this  and  16  other  cases  was  brought  at  law 
ngainst  other  property  owners  by  the  holder 
of  the  tax  bills  for  the  same  improvement 
The  trial  court  found  that  a  majority  of  the 
property  owners  on  the  street  to  be  improved 
filed  with  the  city  clerk  their  remonstrance 
against  the. Improvement  within  10  days  of 
the  publication  of  tbe  resolution  proposing 
tbe  work,  and  rendered  Judgment  for  de- 
fendant The  plaintiff  brought  each  case 
here  by  writ  of  error.  They  are  all  submit- 
ted on  the  brlefa  In  this  one,  and  are  to  abide 
the  result  reached  In  this  one. 

1.  The  record  now  before  us  Is  in  most  re- 
^teets  identical  with  that  in  the  Knopfl  Case, 
and  the  opinion  in  that  case  has  not  been 
questioFed  by  counsel,  thoi^b  other  and  ad- 
ditional points  have  been  set  out  and  urged 
to  sustain  tbe  validity  of  the  tax.  As  stat- 
ed in  the  Knopfl  Case,  It  is  provided  by  Laws 
1893,  p.  92,  c.  44,  I  110,  that  when  tbe  coun- 
cil shall  deem  It  necessary  to  pave  or  other- 
wise improve  a  street  for  which  a  special  tax 
bill  is  to  be  issued,  "*  *  *  they  shall  by 
resolution  declare  such  work  or  Improvements 
uecessary  to  be  done,  and  cause  such  reso- 
lution to  be  published  in  some  newspaper 
published  In  the  city,  for  two  consecutive 
weeks;  and  if  a  majority  of  the  resident 
owners  of  tbe  property  Uable  to  taxation 
therefor  shall  not  within  ten  days  thereafter* 
file  with  tbe  clerk  of  the  dty  their  protest 
against  such  Improvements,  then  the  coun- 
cil shall  have  power  to  cause  such  Improve- 
ments to  be  made,  and  to  contract  therefor, 
sod  to  levy  the  tax  as  herein  provided. 
*  *  *"  A  resolutioD  was  passed  and  pub- 
lished looking  to  the  paving  in  question,  and 
within  10  days  a  iliajorlty  of  the  resident 
owners  of  property  Uable  to  be  taxed  filed 
witb  tbe  city  clerk  their  remonstrance  against 
tbe  Improvement  Aftowards,  but  within  10 


days  of  the  publication,  a  sufficient  number 
of  those  slgxilng  and  filing  the  remonstrance 
withdrew  therefrom  to  reduce  tbe  number 
remaining  below  a  majority.  We  decided 
in  that  case  that  when  a  majority  of  proper- 
ty owners  signed  a  remonstrance  and  filed 
it  with  the  city  clerk,  it  ousted  the  council  of 
Jurisdiction,  and  that,  after  signing  and  filing 
with  the  clerk,  a  portion  of  the  signers  could 
not  withdraw  therefrom,  so  as  to  reconfer 
jurisdiction,  and  that  if  it  was  still  desired 
to  make  the  Improvement^  a  new  proceeding 
should  be  begun. 

2.  We  regard  the  papers  known  as  tbe  re- 
monstrance, and  the  written  withdrawals 
ther^rom,  and  the  report  of  the  committee 
to  which  these  were  referred,  as  parts  of  the 
record  of  the  city  council.  From  these  it 
aroears  that  there  were  61  property  owners, 
and  that  48  signed  the  remonstrance;  that 
of  the  latter,  1  signed  and  filed  a  withdrawal 
from  the  remonstrance  several  days  before  it 
was  filed  with  the  dty  clerk,  and  6  others 
(making  7  in  all)  signed  and  filed  their  with- 
drawal the  next  day  after  It  was  filed  with 
the  clerk.  The  record,  however,  further 
shows  that  the  committee  must  have  deter- 
mined that  only  S  of  tbe  7  were  competent 
to  be  counted  as  withdrawing,  for  only  6 
were' reported.  This  was  probably  from  the 
fact  that  It  determined  that  2  were  not 
proper  remonstrants,  and,  not  being  persons 
who  could  remonstrate  In  the  first  instance, 
of  course,  could  not  withdraw.  The  commit- 
tee cut  out  11  of  those  signing  the  remon- 
strance, thereby  reducing  the  number  to  32 
proper  remonstrants,  in  the  opinion  of  tbe 
committee.  From  these  It  subtracted  5  as 
having  withdrawn,  leaving,  in  the  opinion  of 
the  committee,  only  27  remonstrants.  We 
readily  concede  that  a  remonstrant  may  with- 
draw from  the  remonstrance  before  It  is  fil- 
ed. For  till  then  It  Is  not  an  effective  imper, 
since  It  has  not  been  delivered,  so  to  speak, 
by  filing  with  the  derk  of  the  council.  So, 
therefore,  when  the  one  property  owner  with- 
drew her  protest  before  the  paper  was  filed. 
It  reduced  the  qualified  remonstrants,  as 
found  by  the  committee,  to  81.  But  the  sub- 
sequent withdrawal  of  the  4  others  did  not 
affect  the  remonstrance,  leaving  It  still  num- 
bering 31;  and,  that  being  a  majority  of  the 
61  property  owners.  It  left  the  council  with- 
out Jurisdiction,  and  consequently  Its  subse- 
quent Issue  of  the  tax  bills  In  controversy 
was  an  unauthorized  act  end  such  bills  ate 
void,  tmleas  such  action  Is  validated  by  the 
followlDg  considerations  based  upon  the  rec- 
ord of  the  council  which  have  been  urged 
upon  us  by  plaintiff. 

8.  It  is  shown  by  the  record  of  the  council 
that  tbe  remonstrance  and  the  withdrawals 
therefrom  were  by  the  coimcil  "referred  to 
the  city  counselor,  the  street  and  alley  com- 
mittee, and  the  city  engineer,  for  investiga- 
tion." These  officials  afterwards,  as  above 
stated,  made  report  to  the  council,  in  which 
they  stated  tbat  they  had  been  guided  by 
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tlie  city  attorney  to  determining  who  were 
qualified  to  sign  the  remonstrance,  and  when 
they  might  withdraw  therefrom,  tIz.:  "The 
names  of  parties  competent  to  be  counted  for 
or  against  the  paving  have  been  determined 
upon  the  advice  of  the  city  counselor,  as  1b 
shown  In  the  attached  letter  from  him."  The 
part  of  the  attorney's  letter  which  Is  pezUnent 
to  present  Inquiry  la  as  follows: 

"You  submitted  the  following  questions  of 
law  for  my  decision,  connected  with  the  mat- 
ter of  the  contemplated  paving  of  Sixth 
street,  from  La  mine  avenue  to  the  west  line 
of  Grand  avenue:  •  •  •  2nd.  Can  a  per- 
son who  has  signed  a  remonstrance  change 
the  effect  of  such  signing  so  as  to  be  count- 
ed for  instead  of  against  the  pavement  when 
the  change  is  made  In  the  form  of  a  written 
request,  signed  and  filed  before  the  time  for 
remonstrance  expires?  3rd.  Can  the  admin- 
Istiator  of  an  estate  sign  a  remonstrance,  or 
be  cotmted,  when  the  estate  owns  land  on 
the  street?   ♦   •  • 

"*«•••«•« 

"2nd.  It  Is  my  opinion  that  when  a  person 
has  signed  a  remonstrance  and  before  the 
time  expires  for  the  protest  to  be  filed,  directs 
bis  name  to  be  withdrawn,  and  does  this  In 
writing,  with  his  name  signed  thereto,  he 
should  not  be  counted  as  remonstrating,  and 
may  be  legally  counted  as  In  favor  of  the  Im- 
provement. 

"3rd.  Ad  administrator  of  an  estate  can- 
not sign  a  remonstrance  or  be  counted  as  in 
tavor  of  the  pavement,  so  as  to  affect  the 
owners.  The  lands  of  a  deceased  person  al- 
ways descend  directly  to  the  heirs,  and  never 
are  taken  charge  of  by  the  administrator,  ex- 
cept for  the  payment  of  debts  of  the  estate. 
No  personal  judgment  could  be  rendered 
against  the  estate  for  the  cost  of  the  paving. 
The  land  alone  Is  liable  and  the  heirs  are  the 
owners,  and  if  residents,  must  be  counted." 

The  record  of  the  council  then  shows  that 
at  a  meeting  of  the  council,  "on  motion  of 
Rlcfcman,  it  was  seconded  and  carried,  the 
report  be  received  and  placed  on  file."  That 
thereupon  at  the  same  meeting  the  ordinance 
providing  for  the  improvement  in  question 
was  put  In  course  of  passage  by  being  read 
the  first  time,  and  then  Immediately,  by  a 
suspension  of  rules,  "placed  on  Its  second 
reading,  and  read  the  second  time."  After- 
wards, at  the  first  meeting  of  the  council 
when  a  quorum  was  present,  the  ordinance 
was  read  "the  third  time,"  and  then,  on  sus- 
pension of  rules,  was  immediately  duly  pass- 
ed. It  Is  thus  seen  that  the  report  of  the 
committee,  Indudlng  the  city  attorney,  found 
that  there  were  61  resident  property  owners; 
that  of  these  there  were  32  competent  to  re- 
monstrate who  did  remonstrate,  but  that  5  of 
them  bad  withdrawn  from  the  remonstrance. 
'Vo  repeat  again,  the  remonstrance  was  sign- 
ed by  43  persona,  and  the  withdrawals  were 
signed  by  7  of  these.  But  the  committee.  In 
ascertaining  who  were  proper  remonstrants, 
and  acting  under  tbe  advice  of  the  attorney 


as  to  wbo  was  a  resident  owner  of  property, 
and  as  to  whether  an  administrator  could 
remonstrate  for  the  estate  he  represented, 
found  that  there  were  61  resident  property 
owners,  and  that,  of  tbe  number  signing  the 
remonstrance,  there  were  32  competent,  and 
that,  of  these,  5  had  withdrawn  from  the  re- 
monstrance. The  2  others  signing  the  with- 
drawal, evidently  not  having  been  counted  as 
remonstrants,  were  not  counted  as  withdraw- 
ing. Thus  under  this  report  the  council,  on 
the  basis  of  61  resident  property  owners  and 
32  remonstrants,  less  5  withdrawals,  which, 
If  efTectlve,  reduced  the  remonstrants  to  less 
than  a  majority,  proceeded  to  pass  the  ordi- 
nance. If,  therefore,  there  were  not  enough 
withdrawals  to  reduce  the  32  competent  re- 
monstrants to  less  than  a  majority  of  the 
61  property  owners,  the  council  was  clearly 
without  authority  to  pass  the  ordinance.  Of 
these  5,  1  withdrew  before  the  remonstrance 
was  completed  and  filed.  We  have  already 
said  that  such  withdrawal  was  effective.  But 
the  withdrawal  of  the  other  4  was  nonef- 
fective, since  the  remonstrance  bad  already 
completed  and  fulfilled  its  purpose.  It  fol- 
lows that  plaintiff's  point  based  on  this  view 
of  the  record  Is  not  well  taken. 

4.  But  plaintiff  endeavored  to  show  by  a 
witness  that  tbe  committee  counted  as  one 
of  the  32  remonstrants  the  estate  of  Mary  A. 
Hogue,  which  was  signed  to  the  remon- 
strance as  "Mary  A.  Hogue  by  J.  N.  Dalby. 
admr."  Tbla  offer  of  proof  was  made  on  the 
Idea  that.  If  such  signature  was  not  compe- 
tent as  signed  to  the  remonstrance,  it  show- 
ed that  there  were  but  31  remonstrante. 
From  which  It  stands  conceded  there  was 
one  withdrawal  made  before  the  remon- 
strance was  filed,  thus  (under  this  idea)  re- 
ducing the  number  to  30,  which  was  less 
than  a  majority.  The  court  refused  the  of- 
fer. The  refusal  was  proper.  If  the  record 
of  a  city  council  In  proceedings  for  public- 
Improvements  at  the  expense  of  the  propmy 
of  the  citizen,  without  bis  consent,  falls  to 
show  that  the  council  had  Jurisdiction,  the  ac- 
tion taken  under  such  record  la  void,  and 
cannot  be  validated  by  oral  testimony.  2 
Dillon  on  Muuic.  Corp.  §  800;  Ogden  City 
V.  Armstrong,  168  U.  S.  224,  18  Sup.  Ct  98. 
42  L.  Kd.  444;  Miller  v.  Amsterdam,  149  N. 
Y.  288,  43  N.  E.  632.  Property  owners  are 
not  parties  to  the  contract  for  such  improve- 
ments. Tbe  proceedings  as  to  them  are  In 
invltum,  and  their  property  is  not  affected 
unless  it  la  brought  within  the  strict  meaning 
of  the  statute.  Thornton  v.  City  of  Clinton, 
148  Mo.,  loc.  clt.  663.  60  S.  W.  296.  And  as 
we  said  in  the  Kuopfi  Case,  this  has  been 
the  rule  In  this  state  in  kindred  matters. 
Whltely  V.  Platte  Co.,  78  Mo.  30;  Zimmet- 
man  v.  Snowden,  88  Mo.  218;  Chicago  By 
Co.  V.  Young,  96  Mo.  39,  ^  S.  W.  T78. 

6.  But  plaintiff  does  not  stand  on  the  mere 
refusal  to  hear  such  oral  testimony.  I^laln- 
tiff  further  urget  that  the  record  itself  shows 
that  1  of  the  82  remonstranta  counted  by  tb« 
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committee  wu  tlte  eetate  of  Mary  A.  Hogne, 
signed  by  the  administrator;  that  the  admin- 
istrator had  no  authority  to  sign;  and  that 
therefore  the  record  Iteelf  shows  there  were 
only  81  competent  remonstrants,  and  1  with- 
drawal conceded  to  be  valid  reduced  the  nnm- 
ber  below  a  majority.  But  the  record  does 
not  sustain  plaintiff's  position.  The  report 
of  the  committee,  as  above  set  out,  shows 
that  there  were  3Z  remonstrants,  which,  the 
report  says,  were  counted  as  ascertained  un- 
der the  written  guidance  of  the  city  attorney. 
The  attorney's  directions,  as  shown  by  the 
report,  were  that  a  name  signed  by  an  ad- 
ministrator was  an  unauthorized  ^nature, 
and  could  not  be  counted  as  a  remonstrant. 
It  therefore  appears  of  record  that  no  aamn 
signed  by  an  administrator  was  counted  In 
making  up  the  total  number  of  32  remon- 
strants. It  was  therefore  proper,  under  the 
aDth<Hltles  aforesaid,  to  refuse  evidence  tend- 
ing eltlier  to  contradict  the  record,  or  to  sup- 
plement It  In  such  vital  particular. 

6.  It  IB  true  that  on  the  original  remon- 
strance, as  filed  with  the  city  clerk,  there  ap- 
pears among  the  signers  thereto  the  signa- 
ture already  referred  to,  viz.,  "Mary  A. 
Hogne  by  J.  N.  Dalby,  admr."  But  as  Just 
stated,  the  record  discloses  tbat  it  was  not 
counted.  The  figures  "24"  are  found  to  the 
left  of  her  name  on  the  line  of  the  signature. 
It  Is  not  pretended  that  tbey  were  there  when 
her  name  was  written.  On  the  contrary.  It 
is  claimed  by  plaintiff  that  the  city  engineer 
put  them  there  as  the  number  which  he 
counted  her,  and  which  went  to  make  up  the 
total  of  32  which  he  reported.  Such  claim 
is  in  the  face  of  the  report,  disclosing  tbat 
they  did  not  count  it  While  we  may  sur- 
mise that  her  name  was  possibly  counted, 
yet.  If  we  go  Into  mere  conjecture,  could  we 
not  with  mucb  more  reason  say  tbat  tbe 
number  may  have  been  placed  opposite  her 
name,  with  other  numbers  and  memoranda 
which  appear  at  other  places,  at  some  time 
during  the  investigation  by  the  committee, 
but  not  relied  upon  or  considered  when  the 
final  result  was  reached,  as  embodied  In  the 
report  to  the  council?  Suppose,  for  instance, 
the  committee  found,  in  going  over  its  work 
before  making  out  Its  report,  that  It  bad  er- 
roneously classed  some  other  signer  as  a  non- 
resident and  Incompetent  to  sign,  and,  in 
view  of  the  attorney's  opinion,  had  erro- 
neously classed  the  administrator's  signature 
.18  competent;  their  report  would  have  been 
Just  as  it  is  found  in  the  record.  But  the 
true  answer  to  make  to  all  these  suggestions 
is  that  the  record  must  control,  and  that  It 
cannot  be  contradicted  by  surmise  or  con- 
jecture, nor  eked  out  by  oral  evidence  in  any 
substantial  particular. 

7.  Other  objections  are  presented  which  it 
is  claimed  were  also  not  made  in  the  Knopfl 
Case.  These  objections  are  of  such  character 
as  to  fully  illustrate  tbe  wisdom  of  the  rnle 
which  Tegalres  that  the  record  of  the  council 
mut  «bow  that  it  had  Jurisdiction  when  It 


took  action  involving  the  power  to  levy  as- 
sessments against  property  without  the  con- 
sent of  its  owners.  First,  it  Is  claimed  that 
the  court  erred  In  refusiug  to  permit  plaintiff 
to  show  that  the  names  of  several  of  those 
appearing  In  the  remonstrance  were  not  the 
Blgnahires  of  such  -persons;  that  others  did 
not  own  property  on  the  street;  that  there 
were  more  than  61  resident  property  owners 
on  the  street  to  be  paved;  that  the  name 
of  the  First  Congregational  Church  was  sign- 
ed by  the  chairman  of  Its  board  of  trustees 
without  consulting  the  other  trustees,  and 
should,  therefOTe,  not  have  been  considered; 
tbat  the  Sedalia  Building  &  Loan  Associa- 
tion and  the  Equitable  Loan  &  Investment 
Association  were  signed  by  their  presidents 
without  authority  from  their  board  of  direct- 
ors. These  objections  show  to  what  length 
the  courts  are  asked  to  go  in  support  of  a 
Itroceeding  against  the  right  and  property  of 
the  citizen.  They  mean  that  the  record  upon 
which  a  tribunal  vested  with  extraordinary 
taxing  power,  upon  which  property  is  to  be 
taken  against  the  will  of  its  owner,  may  be 
modified,  changed,  or  destroyed  altogether  In 
order  to  consummate  such  purpose.  There 
are  numerous  cases  wh^e  oral  testimony  has 
been  permitted  for  the  purpose  of  overthrow- 
ing and  destroying  a  record  providinR  for  the 
exercise  of  eminent  domain,  for  public  work 
at  the  expense  of  the  abutting  owner,  and 
the  like,  but  such  evidence  was  received  and 
offered  in  behalf  of  the  citizen  whose  prop- 
erty was  sought  to  be  taken.  In  such  In- 
stances, as  we  pointed  out  In  the  Knopfl  Case, 
abundantly  supported  by  authorities,  the 
record  of  the  council  may  be  disputed  (ex- 
cept where  made  conclusive  by  statute)  by 
the  property  owner.  But  that  it  cannot  be 
questioned  by  the  city  in  any  sulistantiai 
particular  is  made  apparent  by  the  sugges- 
tion that  to  hold  it  would  be  tantamount 
to  holding  tbat  no  record  at  all  would  be 
necessary  in  such  cases. 

8.  If  the  committee  counted  the  signatures 
referred  to  as  composing  a  part  of  the  S2 
remonstrants.  It  must  have  been  for  tbe  rea- 
son that  they  were  satisfied  these  different 
agents  were  In  fact  acting  for  the  persona 
and  corporations  for  whom  they  assumed  to 
act.  If  tbe  names  were  counted  by  the  com- 
mittee, they  were  accepted  by  the  council 
as  having  been  properly  signed.  That  they 
could  properly  be  so  accepted  Is  manifest. 
It  was  not  necessary  that  authority  of  an 
agent,  or  of  the  officer  of  a  corporation  as- 
suming to  act  for  tbe  principal,  should  ac- 
company the  remonstrnnce.  Los  Angeles  v. 
Los  Angeles,  106  Gal.  156,  39  Pac  685;  Tlb- 
betts  V.  St.  Ry.  Co.,  153  111.  147,  38  N.  H.  664; 
Allen  V.  City  of  Portland,  35  Or.  420,  68  Pac. 
509;  Day  v.  Falrvlew,  62  N.  J.  Law,  621,  43 
Atl.  578. 

9.  Plaintiff  introduced  at  tbe  trial  an  ordi- 
nance of  the  city  adopting  Cusblng's  Manual 
as  a  rule  governing  Its  parliamentary  action. 
Certain  aectloiu  of  the  manual  were  then 
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Introduced  to  show  that  tbe  proceedings  of 
the  coondl  do  not  disclose  that  It  goverued 
Its  actioD  by  the  report,  and  that  the  council 
might  have  ascertained  In  other  ways,  inde- 
pendent of  the  report,  that  tbe  remonstrance 
when  filed  with  the  clerk,  did  not  contain 
the  names  of  a  majority  of  the  property  own- 
en.  These  sections  of  the  manual  (286,  287, 
288,  290,  296)  show  the  usoal  parliamentary 
manner  of  procedure  when  a  committee 
makes  a  report  We  cannot  discover  any- 
thing in  them  to  aid  the  plaintiff,  but  rather 
the  contrary.  The  last  section  {2QS)  introdu- 
ced reads  that:  "When  a  report  is  received 
•  •  •  the  committee  Is  discharged,  and 
tbe  report  becomes  tbe  basis  of  tbe  future 
proceedings  of  the  assembly  on  tbe  subject 
to  which  it  relates."  In  this  case,  as  already 
stated,  the  committee's  report  that  the  re- 
monstrance did  not  contain  a  majority,  'by 
reason  of  the  withdrawals,  was  "received  and 
placed  on  file";  and  the  council  thereupon,>at 
the  same  meeting,  proceeded  with  the  ordi- 
nance for  the  Improvement.  That  Is  to  say, 
the  council,  as  indicated  by  the  rule,  accept- 
ed the  report  as  a  basis  for  Its  future  action 
by  immediately  going  ahead  with  the  ordi- 
nance for  tbe  improvement.  That  the  report 
of  the  committee  that  there  were  61  prop- 
erty owners,  of  whom  32,  less  5  withdrawals, 
had  protested,  was  the  foundation  of  the 
council's  action,  none  can  doubt  That  there 
was  any  other  basis  is  only  suggested  as  a 
conjecture.  So  that  even  if  It  should  be.  con- 
ceded that,  according  to  the  sections  of  the 
manual  Introduced  In  evidence,  the  council 
did  not  act  on  the  report  the  whole  record 
shows  that,  beyond  any  doubt  the  council 
did  take  it  as  a  basis  of  Its  action.  But  even 
if  the  council  had  acted  out  of  harmony  or 
in  contradiction  of  the  rules  of  the  manual.  It 
did  no  more  than  it  legally  might  do,  since 
such  body  Is  not  bound  to  act  In  accordance 
with  Its  rules  or  by-laws.  Such  bodies  may, 
and  perhaps  do,  oftener  than  otherwise,  waive 
them.  Holt  v.  City  Goundl  of  Somerville, 
127  Mass.  411;  Bennett  v.  New  Bedford,  110 
Mass.  433;  Ex  parte  Mayor  of  Albany,  23 
Wend.  280. 

After  full  consideration  of  the  points  sug- 
gested in  behalf  of  plaintiff  against  the  Judg- 
ment of  tbe  trial  court,  we  have  found  no 
error,  and  consequently  order  its  aflSrmance. 
All  concur. 


BARBER  ASPHAI/r  PAVING  00.  T. 
MUGHENBEBGER  et  al.* 

(Oourt  of  Appeals  at  Kansas  Olty,  Mo.  Nor. 
23,  1003.) 

MUNICIPAL  CORPORATIONS  —  LIABILITY  FOR 
STREET  IMPROVEMENT— NATURE  OF  WORK- 
PROPOSED  ORDINANCE— TIME  OP  PUBLICA- 
TION—INCLUSION OF  SUNDAYS. 

1.  The  legality  of  the  publication  of  a  jfso- 
posed  ordinance  for  a  street  improvement  for 
five  consecutive  days,  parsaant  to  Rev.  St.  1809, 


*H1iMrlag  dnttid  Febnuvy  1,  iWt. 


S  &661,  relating  to  dties  of  the  second  dasN  is 
not  affected  by  the  fact  that  the  last  day  of 
publication  was  on  Sunday,  wbich  may  be  in- 
cluded In  the  computation  of  the  time. 

2.  In  performing  a  contract  for  a  street  im- 
provement tbe  old  asphaltom  was  removed,  and 
the  old  concrete  base  was  replaced  by  new 
material  where  necessary.  Where  no  concrete 
existed,  new  concrete  was  used,  not  more  than 
six  in<^es  in  depth,  and  the  finished  surface 
was  made  to  conform  to  a  plane  parallel  with 
and  three  inches  below  tbe  ficished  surface  of 
the  iKivement.  Wherever  the  earth  where  tbe 
new  concrete  was  used  was  soft  and  spongy, 
it  was  dug  up  and  repaired.  Wherever  the 
concrete  base  then  in  place  was  below  a  pmnt 
parallel  to  three  inches  below  the  finished  sur- 
face of  the  pavement,  new  concrete  was  laid 
on  the  old  so  as  to  bring  its  surface  up  to  socb 
parallel;  and  wherever  sndk  base  was  above 
such  point  it  was  cot  down  to  the  same  parallel. 
In  addition,  a  binder  course  of  bituminous  cod- 
crete,  1^  inches  thick,  composed  of  clean  brokra 
stone,  was  laid  on  tbe  concrete  base,  and  on 
thia  foundation  a  compressed  asphalt  wearing 
surface  l^i  inches  thick  was  placed.  Held,  that 
the  work  done  was  not  repairs,  within  the  mean- 
injE  of  Bev.  St  1809,  {  0681,  i«ovidiiw.  as  to 
cities  of  the  second  dass,  that  tfo  cost  df  tbe  re- 
pairing and  keeping  in  repair  of  all  streets  ^all 
be  paid  out  of  tbe  general  revenue  fund,  and 
exempting  abutting  property  owners  tnun  lia- 
bility therefor. 

Appeal  from  Circuit  Court  Buchanan 
County;  W.  K.  James,  Judge. 

Action  by  tbe  Barber  Asphalt  Paving  Com- 
pany against  Leo  J.  Muchenberger  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.  AfHrmed. 

James  F.  Pitt,  for  appellants.  B.  A.  Brown 
and  Scarrltt,  Griffith  &  Jones,  for  respondent 


SMITH,  P.  J.  This  suit  was  brought  by 
the  plaintiff,  the  Barber  Asphalt  Paving  Com- 
pany, to  recover  upon  a  special  tax  bill  is- 
sued against  the  defendants'  property  for 
paving  with  asphalt  a  portion  of  Felix  street 
in  the  city  of  St  Joseph.  Defendants  set  up 
by  special  plea  two  defenses:  First  that  the 
service  upon  the  property  owners  by  publish- 
ing the  proposed  ordinance,  known  as  "Doc- 
ument 20,698,"  was  Insufficient  lu  that  one 
of  the  five  days  of  publication  was  Sunday, 
and  the  service  for  that  reason  void,  and  In- 
sufficient to  confer  Jurisdiction  upon  the  com- 
mon council  to  condemn  defendants'  prop- 
erty; and,  second,  that  the  work  ordered  and 
In  fact  done  upon  the  street  was  repairs,  for 
which  tbe  city,  and  not  the  defendants,  was 
liable.  This  publication  of  tbe  proposed  or- 
dinance was  made  May  80,  31,  June  1.  2, 
and  8,  1900,  this  last  date  being  Sunday. 
Afterwards,  and  on  the  18th  day  of  June, 
1900,  this  Document  29,698,  so  published,  was 
approved  as  Special  Ordinance  No.  2.695,  un- 
der which  tbe  work  was  done.  On  the  same 
day  tbe  council  also  passed  an  ordinance  (No. 
2,604)  finding  and  declaring  that  special  ordi- 
nance Icnown  as  "Document  29,698,"  provid- 
ing for  the  paving  of  Felix  street  from  Third 
to  Eighth  street,  had  been  pnbllshed  for  five 
consecutive  days  In  tbe  St.  Jos^h  Oaxette, 
the  newquiper  at  the  time  doing  the  dtgr 
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pAatlng.  Tbe  contract  waa  duly  let  and  con- 
flimed  by  tbe  pasaage  and  approval  of  a  q>e- 
clal  ordinance.  Tbe  cause  was  tried  before 
the  court,  a  Jury  being  diapenaed  witb.  The 
Judgment  was  for  plaintiff,  and  defendants 
appealed.  Tbe  question  to  be  decided  la 
whether  or  not  sai^  apedal  ordinance  order- 
ing the  improvement  to  be  made  was  publish- 
ed for  five  consecutive  days  before  tbe  pas- 
sage thereof  by  the  city  council,  as  required 
by  section  5ti61,  Bev.  St  1890. 

It  Is  bot  disputed  but  that  tbe  said  ordi- 
nance was  publlsUed  for  Ave  consecutive 
days  before  tbe  passage  thereof,  but  it  Is  In- 
Eisted  that,  as  tbe  last  day  on  which  it  was 
published  was  Sunday,  It  was  only  published 
for  four  days,  and  for  that  reason  there  was 
an  absence  of  authority  In  the  council  to  pass 
it  But  if  tbe  publication  on  tbe  last  day, 
which  was  Sunday,  Is  to  be  included  In  the 
computation,  then  it  sufficiently  met  tbe  stat- 
utory requirement  and  the  said  ordinance  la 
not  vulnerable  to  attack  on  that  account 
Cities  of  tbe  second  class,  of  which  the  city 
of  St  Joseph  was  one,  have  no  power  under 
their  charter  (section  5661,  Bev.  St  1899)  to 
pass  an  ordinance  like  that  here  In  question 
until  tbe  publication  required  by  said  sec- 
tion 5661  is  made.  The  publication  of  the 
proposed  ordinance  la  in  tbe  nature  of  notice 
to  the  property  holders,  and  is  required  to  be 
oiade  for  the  purpose  of  affording  them  an 
(^portunity  to  appear  before  tbe  common 
council  and  interpose  any  objection  they  may 
have  to  Its  passage.  Uenoison  v.  City,  ^ 
Uo.  416.  8  S.  W.  429.  Was  this  notice  given 
In  this  case?  It  cannot  be  denied  that  It 
was  published  for  the  requisite  number  of 
days,  but  because  the  last  day  was  Sunday  it 
Is  insisted  that  It  must  be  excluded  from  tbe 
count,  and  therefore  there  was  in  legal  effect 
no  notice  whatever.  The  statute  (section 
4688,  Bev.  St  1S89)  provid»  that  no  person 
Bball  serve  or  execute  any  writ  or  process  on 
Sunday.  Wblle  tbe  publication  here  was  no- 
tice, and  in  some  respects  analogous  to  tbe 
service  of  a  writ  of  summons  by  publication, 
yet  It  was  not  tbe  judicial  "writ  or  process" 
speciQed  In  tbe  statute.  Tbe  prohibition  In 
that  statute  has  reference  only  to  personal 
service  of  such  writs  and  process.  It  Is  ob- 
viously Inapplicable  In  any  case  of  construc- 
tive service,  and  especially  so  in  cases  like 
tbe  present,  where  there  is  a  statute  requir- 
ing notice  to  be  given  by  publication  In  a 
newspaper  for  a  stated  number  of  days  or 
period  of  time.  It  Is,  in  effect  conceded  tbat 
the  common  council  did  not  pass  the  special 
ordinance  until  after  It  bed  been  published 
for  five  consecutive  days,  so  that  an  oppor- 
tnnlty  was  afforded  tbe  abutting  lot  owners 
to  aj^ear  and  object  to  Its  passage.  If  five 
days  Intervened  between  the  first  day  of  the 
publication  and  tbe  date  of  tbe  passage  of 
tbe  special  ordinance,  as  was  the  fact,  tbe 
notice  was  all  tbat  was  required  to  vest  In 
tbe  conncU  tbe  power  to  pass  the  ordinance. 


Drainage  Dlst  v.  Campbell.  154  Mo.  151.  6fi 
8.  W.  276.  Tbe  case  of  City  ex  rel.  Bank  v. 
Landls,  54  Mo.  App.  315,  was  where  tbe  ordi- 
nance ordering  the  Improvement  to  be  made 
required  tbe  city  engineer  to  advertise  for 
10  days  for  p^posala  to  do  tbe  work.  The 
publication  was  made  for  10  days  if  two  Sun- 
days were  included  In  the  computation;  oth- 
erwise not.  The  rule  tbat  in  computing  stat- 
ute time  Sunday  must  not  be  excluded  (State 
V.  Green,  66  Mo.,  loc.  clt.  645;  Ex  parte 
Dodge,  7  Cow.  147 ;  Anderson,  v.  Baugtaman, 
6  Mich.  288)  was  held  applicable,  and,  accord- 
ingly, that  the  publication  met  tbe  require- 
ments of  the  ordinance.  Clapton  v.  Taylor, 
49  Mo.  App.  117,  was  wbere  an  ordinance  re- 
quired notice  of  tbe  letting  of  tbe  contract  to 
be  published  five  days  before  tbe  time  fixed 
for  opening  tbe  bids.  The  publication  was 
made  for  five  consecutive  days,  but  the  last 
day  was  Sunday.  It  was  objected  that  as 
the  laat  day  of  tbe  publication  was  Sunday, 
tbe  notice  was  Insufficient  to  antborize  tbe 
letting  of  the  contract;  but  In  disposing  of 
this  objection  it  was  curtly  and  correctly  said 
tbat  tbe  fact  tbat  tbe  last  day  of  the  publica- 
tion was  on  Sunday  did  not  affect  the  legality 
of  tbat  class  of  notices.  The  notices  refer- 
red to  in  City  ex  rel.  Bank  v.  Landls  and  in 
Clapton  V.  Taylor  related  to  matters  tbat  af- 
fected tbe  substantial  rights  of  tbe  property 
owners,  and  It  was  ruled  In  those  cases  tbat 
a  fair  compliance  with  tbe  ordinance  requir- 
ing the  publication  to  be  made  waa  a  condi- 
tion precedent  whether  prescribed  by  char- 
ter or  ordinance.  Cole  v.  Skralnka,  105  Mo. 
808,  16  8.  W.  491.  Or,  in  other  words,  until 
tbe  publication  was  made,  tbere  was  no  au- 
thority to  let  tbe  contract  No  good  reason 
Is  seen,  If  in  tbe  computation  of  tbe  time  of 
the  publication  of  socb  notices  as  those  re- 
ferred to  in  City  ex  rel.  Bank  v.  Landis  and 
In  Clapton  v.  Taylor  the  Sunday  Inclusive 
rule  is  applicable,  why  that  rule  may  not  be 
properly  Invoked  and  applied  In  tbe  compu- 
tation of  the  time  of  tbe  publication  of  tbe 
notice  In  tbe  prMent  case^  Tbe  publication, 
we  tbink,  Bufitelently  met  the  statutory  re- 
quirement 

But  this  is  not  all.  The  common  council  by 
ordinance  expressly  found  and  determined 
tbat  said  special  ordinance  bad  been  publish- 
ed for  five  days.  Section  5661,  Rev.  St  1809, 
provides  that,  if  tbe  common  council  shall  find 
and  declare  tbat  such  special .  ordinance  has 
been  published  (or  the  tUne  and  In  the  man- 
ner required,  such  finding  and  redtals  shall 
be  conclusive  upon  all  the  parties  concerned, 
and  no  tax  bill  shall  be  held  invalid  on  ac- 
count of  the  Insufilclency  of  such  ordinance 
and  notice.  The  finding  and  declaration  of 
the  common  council  in  such  cases  as  this  has 
been  declared  to  be  "conclusive  (or  all  pur- 
poses." Adkins  v.  Ry.,  36  Mo.  App.  662; 
Dennlson  v.  City,  supra;  Buchan  v.  Broad- 
well,  68  Mo.  31.  We  do  not  however,  think 
tbat  tbe  ordinance  finding  and  declaration  of 
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th«  common  cooncll  was  required  to  render  It 
valid,  bnt  that  It  was  valid  wUhouE  tliat,  as 
respects  the  publication. 

2.  Section  5661,  Ber.  St  18W.  from  which 
we  have  prevloualy  herein  quoted,  farther  pro- 
Tides  that:  "The  common  coui^cll  shall  bare 
power  to  cause  to  be  graded,  construcLed,  re- 
constructed, paved,  or  otiierwlse  improved 
and  repahred,  all  streets,  sidewalks,  alleys  and 
public  highways  or  parts  thereof,  within  the 
city,  at  such  time  and  to  such  extent,  aud  of 
sucb  dimensions,  and  with  such  materials,  and 
in  such  manner  and  under  such  reguLitions  as 
shall  be  provided  by  ordinance;  and  all  ordi- 
nances and  contracts  for  such  work  shall  spec- 
ify how  the  work  shall  be  paid  for;  and  in 
case  payment  is  to  be  made  In  special  tax 
bills,  the  city  shall,  in  no  event,  nor  in  any 
manner  whatever,  be  liable  for  on  account  of 
work  except  as  Is  otherwise  provided  for  In 
the  following  section."  The  special  ordinance 
under  which  the  improvement  was  made  re- 
quired that  Felix  street,  between  certain  des- 
ignated Intersecting  streets,  be  paved  with  an 
asphalt  pavement  to  consist  as  follows,  to  wit: 
"The  concrete  base  now  in  place  on  said  street 
shall  be  built  up  where  necessary  with  hy- 
draulic cement  concrete  of  such  thickness  as 
to  bring  Its  surface  parallel  to  and  three  Inches 
below  the  finished  surface  of  the  pavement 
and  established  grade  of  the  street  Upon 
this  shall  be  laid  a  binder  course  of  hltuminons 
concrete  one  and  one-half  Inches  in  thickness; 
upon  this  binder  course  tfball  be  placed  a 
wearing  surface  one  and  one-half  inches  in 
thickness,  the  matrix  of  which  shall  be  as- 
phalt; said  pavement  to  be  constructed  of 
such  material  and  in  snch  manner  that  it  wUl 
endure  without  the  need  of  any  repairs  for  a 
period  of  ten  years  after  the  completion." 
The  contract  required  the  work  to  be  done 
according  to  the  specifications,  the  require- 
ments of  which  were:  "All  of  the  old  as- 
phaltum  shall  be  removed  from  the  street 
The  old  concrete  base  shall  be  replaced,  where 
necessary,  by  new  hydraolic  cement  concrete. 
New  concrete  shall  be  used  where  no  concrete 
exists,  and  such  new  concrete  shall  not  be  less 
than  6  Inches  In  depth,  and  the  flDlsh.^d  sur- 
face of  the  same  shall  conform  to  a  plane  par- 
allel with  and  3  inches  below  the  finished  sur^ 
face  of  the  pavement  Should  the  earth 
where  new  concrete  is  used  be  soft  or  spongy. 
It  must  be  dug  up  and  repaired  with  broken 
stone  or  with  loam  well  rammed.  Wbprjver 
the  concrete  base  now  in  place  on  said  street 
is  below  a  point  parallel  to  3  Inches  below  the 
finished  surface  of  the  pavement  new  concrete 
shall  be  laid  on  the  old  of  such  thickness  as 
to  bring  its  surface  parallel  to  and  3  inches 
below  the  surface  of  the  pavement  Wher- 
ever the  concrete  base  now  In  place  on  said 
street  shall  be  above  a  point  parallel  to  and 
3  inches  below  the  finished  surface  of  the 
pavement  the  concrete  shall  be  cut  down 
BO  as  to  bring  Its  surface  parallel  to  and  8 


Inches  below  the  finished  surface  of  the  pave 
ment"  Here  follow  specifications  for  a  bind- 
er course  of  bituminous  concrete  1%  inches 
thick,  composed  of  clean  broken  atone,  to  be 
laid  upon  the  hydraulic  concrete  base,  and  up- 
on this  foundation  "there  shall  t>e  placed  an 
asphalt  wearing  surface  nq  less  than  one  and 
one-half  Inchra  in  thickness  when  thoroughly 
compressed,  which  shall  be  manufactured  and 
made  strictly  la  accordance  with  the  formula 
accompanying  the  proposal."  The  work  was 
performed  according  to  the  specifications  of 
the  contract  and  accepted  by  the  dty.  Sec- 
tion 5681,  Rev.  St.  1899,  provides  that  the 
cost  of  repairing  and  keeping  In  repair  the 
paving  of  all  streets  and  avenues  shall  be 
paid  out  of  the  general  revenue  of  the  dty, 
eto.  The  defendants'  contention  Is  that  the 
work  ordered  and  done  by  the  plaintUf  was 
only  that  of  repairing  the  pavement  of  the 
street,  and  that  therefore,  the  cost  of  mak- 
ing It  was  payable  out  of  the  general  rev- 
enue of  the  city,  and  not  chargeable  against 
the  property  abutting  on  the  Improved  part 
of  the  street  The  defendants  asked  and 
the  court  gave  an  instruction  which  declared 
that  if  the  work  done  under  the  contract 
was  repairs  to  the  street  improved,  then  the 
finding  should  be  for  them.  The  case  was 
submitted  on  the  defendants'  theory  of  It 
There  can  be  no  complaint  of  the  action  of 
the  court  on  that  score.  The  court  from  the 
evidence,  found  the  fact  to  be  that  the  work 
done  under  the  contract  was  not  repairs,  and 
gave  Judgment  accordingly  for  plaintiff.  As 
the  court  accorded  to  the  defendants  a  con- 
sideration of  the  case  on  their  theory,  but 
only  found  against  them  because  the  facts 
which  the  evidence  conduced  to  prove  did 
not  sustain  that  theory,  there  was  little  or 
nothing  left  of  which  they  could  or  can  com- 
plain. 

The  vital  Issue  of  fact  tendered  by  the 
second  special  plea  of  the  answer  was  by 
that  declaration  submitted  and  passed  upon 
adversely  to  defendants.  We  are  unable  to 
discover  that  the  finding  of  fact  by  the  conrt 
was  contrary  to  the  evidence,  or  unauthor- 
ized by  it  Neither  of  the  special  defenses 
pleaded  In  the  answer  were  sustained  by  the 
evidence,  and  It  results  that  the  pialntUTs 
prima  facie  case  as  established  by  the  re- 
citals in  the  tax  bills  was  not  rebutted. 

The  argument  presented  in  the  latter  part 
of  defendants'  brief  Is  made  to  support  the 
theory  of  the  case  embodied  In  the  declara- 
tion of  law  to  which  we  have  Just  referred, 
and,  as  they  succeeded  In  prevailing  on  the 
trial  couit  at  the  trial  to  consider  the  case 
on  that  theory,  no  further  notice  need  be 
here  taken  of  that 

Defendants  have  called  our  attention  to  no 
other  adverse  ruling  of  the  court  that  was 
prejudicial  to  them  on  the  merits.  It  there- 
fore results  that  the  Judgment  must  be  af- 
firmed. All  concur. 
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HKNRT  T.  OREAR  • 
IConrt  «<  ApiMila  at  KansaB  City,  Mo.  Jan.  ^ 
1901.) 

tfORTOAOB8-PAYHBNT~FAII<URB  TO  HgLgASB 
^■HAI/TT— BIOBTS  OF  ASSIGN  BB-PAXl- 
TIAIi  PAYHXNT8— APPBAIi. 

1.  Under  Rer.  St  1890,  {1  4358,  4368,  pro- 
viding that  if  a  mortgagee,  receiTing  satisfac- 
tion, does  act  within  'SO  days  after  rmiuest 
acknowledge  the  same  of  record,  or  execute  a 
releaBe,  he  aball  forfeit  10  per  cent  on  the 
amount  of  the  mortgage,  a  debt  remaining  due 
the  mortgagee,  not  a  part  of  the  mortgage  debt, 
does  not  excuse  him  for  not  releasing  the  mort- 

la  an  action  to  recOTer  the  penalty  im- 
posed by  Rev.  St  1899,  i  43G3,  for  refusal  to 
n^Iease  a  mortgage  after  receiving  sutisfuction, 
the  defense  that  an  agreement  bad  been,  made 
whereby  the  mortgagee  was  entitled  to  hold  the 
mortgage  as  security  for  another  debt  should 
have  been  specially  pleaded  to  be  available. 

3.  Under  Hev.  St.  1880,  S  4358,  requiring  any 
mortgagee,  cestui  que  trust,  or  assignee  receiv- 
ing satisfaction  of  a  mortgage  to  acknowledge 
the  same  of  record  or  execute  a  release,  and 
section  4363  imposing  a  penalty  on  "any  snch 
person"  for  faihirt'  to  do  so,  an  assignee  of  a 
mortgage  for  collection  is  liable  to  the  penalty 
on  failure  to  comply  with  the  statute. 

4.  The  penalty  of  10  per  cent  "on  the  amount 
of  a  mortgage  absolutely"  imposed  on  a  mort- 
gagee by  Kev.  St.  1899,  I  4363.  for  refusal  to 
release  the  mortgage  on  receiTing  satisfaction, 
does  not  permit  of  deductions  on  accoant  of 

Eartial  paymeats  or  releases  of  portions  of  the 
ind. 

5.  Id  an  action  against  a  mortgagee  to  re- 
coTcr  the  penalty  for  refosal  to  release  the 

mort^nge  after  receiving  satisfaction,  the  point 
that  the  plnintifTs  wife,  who  was  a  principal  in 
the  mortgage,  but  wlio  was  not  a  party  to  the 
action,  was  entitled  to  one-balf.  and  plaintiff 
oonid  not  recover  the  whole,  could  not  he  r^sed 
for  the  first  time  on  appeal. 

Appeal  from  Circuit  Court  Sullivan  Coud- 
tj;  Jdo.  p.  Butler,  Judge. 

Proceedings  by  Thomas  W.  Henry  against 
TJslIe  L.  Orear  for  a  penalty  for  defendant's 
fnllnre  to  release  a  mortgage  after  It  was 
satisfied.  From  an  order  granting  defend- 
anf  8  motion  to  set  aside  a  verdict  In  plain- 
tUTs  favor  and  grantliv  a  new  trial,  he  ap- 
peals. Reversed. 

Harber  A  Knight  and  Cbilders  Bros.,  for 
appellant.  Wlis<m  &  Clapp,  for  teapondent 

BLUSpN,  J.  Plaintiff  gave  a  mortgage  to 
the  New  England  Loan  &  Trust  Company 
<m  (SO  acres  of  land  In  BtUUvan  county  to  se- 
cure a  note  of  $7,400.  The  note  was  assign- 
ed to  defendant  Plaintiff  claimed  that  he 
bad  paid  the  note  in  full,  amounting,  with  in- 
to«st  to  the  sum  of  $7344,  together  with  25 
i*entB  recorder's  tee  for  releasing  the  mort- 
gage on  the  margin  of  the  record  where  it 
was  recorded,  and  that  be  bad  demanded 
its  release,  which  defendant  for  more  Qian 
80  days  had  refnsed.  Plaintiff  thereupon 
brought  fills  snlt  for  10  per  cent  on  the 
amonnt  of  the  mortgage  as  a  penalty  for  fall- 
ing to  release.  SeetionB  4S68,  4868,  Rev.  St 
1860;  He  obtained  a  Terdlct  In  the  trial 


court,  which,  on  motion  of  defendant,  was 
set  aside  on  account  of  the  court  concluding 
that  error  was  committed  In  refusing  the 
following  Instruction:  "If  the  jury  believe 
from  the  evidence  that  Orear  advanced  $60  of 
his  own  money  to  make  up  the  total  amount 
of  the  draft  of  $7,844  sent  to  the  trust  com- 
pany, and  that  the  $60  has  never  been  paid 
by  Henry  to  Orear,  then  the  verdict  of  the 
jury  most  be  for  the  ddtandant"  Plaintiff 
appealed  to  this  court 

It  appears  that  defendant  obtained  the  loan 
for  wlilch  the  mortgage  In  controversy  was 
given  from  the  New  England  Loon  &  Trust 
Company  of  Kansas  City,  Mo.;  that  defend- 
ant was  what  the  evidence  designated  as  a 
"loan  agent."  and  that  he  lived  In  Milan,  Mo., 
where  the  loan  was  negotiated  and  the  mort- 
gage recorded.  The  note  and  mortgage  ap- 
pear to  have  been  assigned  to  parties  In  New 
York,  and  were  held  by  them  when  the  mon- 
ey was  paid  which  It  Is  claimed  discharged 
the  loan.  The  evidence  shows  that  payment 
was  made  to  defendant  substantially  In  the 
following  way:  Plaintiff  sold  140  acres  of 
the  mortgaged  land  to  one  Reger  for  a  sum 
wblch  the  parties  do  not  agree  upon,  but  It 
was  near  $2,700;  that  Reger,  to  pay  for  It 
borrowed  of  the  New  England  Loan  &  Trust 
Company  $2,400,  through  defendant;  that 
that  sum  was  turned  over  to  defendant  by 
plaintiff  for  payment  on  the  tatter's  note, 
and  at  the  same  time  plaintiff  gave  blm  his 
check  for  $5,444^maklng  a  total  of  $7,840, 
which  he  claims  to  be  In  full  of  his  note, 
with  Interest.  Defendant's  claim  is  that 
there  was  due  him  as  commission  for  the 
Reger  loan  the  sum  of  $60.  How  that  was 
treiited  by  defendant  Is  not  clear.  The  the- 
ory evidenced  by  the  refused  instruction 
above  set  out  Is  that  defendant  advanced  that 
much  money  for  plaintiff  when  he  remitted 
the  $7,840  to  New  York.  It  may  be  that 
plaintiff  paid  to  defendant  the  proceeds  .of 
the  Reger  sale,  and  just  enough  more  to 
make  the  total  of  what  was  due  on  his  note, 
and  that  defendant,  knowing  that  $60  v&s 
due  him.  and  that  he  did  not  keep  it  out  of 
the  moneys  paid  to  him.  sending  it  all  to 
the  holders  of  plalntUTa  note,  considered 
that  he  advanced  that  sum  for  plaintiff. 

1.  But,  be  that  as  it  may.  It  Is  undoubted- 
ly the  law  that,  notwithstanding  a  mortga- 
gor may  owe  a  mortgagee,  yet,  unless  the 
debt  Is  a  part  of  the  mortgage  debt,  its 
nonpayment  by  the  mortgagor  will  not  ex- 
cuse the  mortgagee  from  releasing  the  mort- 
gage upon  payment  of  the  mortgage  debt. 
But,  assuming  that  plaintiff  could  have  made 
a  valid  agreement  with  defendant  that.  If  the 
latter  would  advance  $60  for  him  to  the 
mortgagee,  he  could  hold  the  mortgage  as  a 
lien  for  that  amoimt,  yet  there  is  no  pretense 
of  such  agreement  There  Is  not  a  particle 
of  evidence  to  that  effect.  Having  no  founda- 
tion in  evidence,  there  was  notbiug  upon 
which  defendant  could  place  or  fix  a  right 
to  hold  onto  the  mortgage  until  the  $00  was 
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paid.  If  plaintiff  owes  him  that  aom,  he  la 
liable  to  blm  for  It,  apart  from  any  relation 
to  ttie  mortgage. 

2.  Furthermore,  U  there  vaa  any  snch 
agreement,  or  any  of  that  nature,  whereby 
the  debt  of  Beger.  as  commlBSlon  for  hla 
loan,  was  to  become  the  debt  of  plaintiff,  to 
be  paid  to  defendant,  and  for  which  defend- 
ant was  by  some  mode  to  become  entitled 
to  hold  the  mortgage  for  It;  It  certainly  was 
a  defense  of  such  affirmative  new  matter, 
which  should  have  been  specially  pleaded, 
as  contended  by  the  plaintiff.  The  answer 
here  being  merely  a  general  denial,  defend- 
ant bad  no  right  to  make  it,  or  to  ask  an 
lostmction  iq>on  it  In  the  case  of  Wiener 
T.  Peacock,  81  Mo.  App.,  loc  dt  246,  Judge 
Bombauer  said:  "We  deem  It  unnecessary 
to  express  an  opinion  on  defendant's  fourth 
point,  since  his  answer  la  a  mere  general 
denial,  and  matters  of  excuse  or  Justlflcation 
ot  refusal  to  enter  satisfaction,  it  would 
seem,  should  be  especially  pleaded."  2 
Jones  on  Mort  (?A  Ed.)  S  081;  Nortlirup  t. 
Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  837;  Musser 
V.  Adler,  86  Mo.  446;  Mlze  t.  Qlenn.  38  Mo. 
App.  98;  Brooks  t.  Kackwell.  76  Mo.  308. 
The  instruction  aforesaid  was  therefore 
properly  refused  the  trial  court,  and  its 
refusal  was  not  good  ground  upon  which  to 
sustain  the  motion  for  new  trlaL 

S.  Defendant  finds  additional  ground  for 
sustaining  the  motion  in  that  he  was  merely 
assignee  of  the  note  and  mortgage  for  col- 
lection, and  that,  not  being  in  fact  the  benefi- 
ciary, he  is  not  liable  to  the  penalty  imposed 
the  statute.  We  think  he  is.  The  statute 
expressly  names  and  Includes  the  assignee 
within  its  terms.  By  the  assignment  he  be- 
came the  legal  owner  of  the  note,  and  was 
the  proper  party  to  release  the  mortgage. 
It  has  been  so  decided  by  the  Supreme  Court 
Swings  T.  Shelton,  84  Mo.  S18;  Joerdena  t. 
Schrimpf,  77  Mo.  383. 

i.  Defendant  further  claims  that  as  the 
case  showed  that  upon  the  payment  of  $2,- 
400  arising  from  a  sale  to  Beger  of  140  acres 
of  the  original  620  acres  mortgaged  he  Im- 
mediately released  the  140  acres,  the  amount 
of  the  mortgage  or  deed  of  trust  money  was 
reduced  by  that  sum,  and  plaintiff  is  there- 
fore only  entitled  to  the  10  per  cent,  for- 
feiture ou  the  amount  of  the  mortgage  after 
deducting  that  sum.  We  do  not  think  so. 
The  forfeiture  of  "ten  per  cent  iqion  the 
amount  of  the  mortgage  or  deed  of  trust 
money,  absolutely,"  as  declared  by  the  stat- 
ute, means  10  per  cent  of  the  mortgage 
money,  without  regard  to  or  reduction  by 
partial  payment^  or  releases  of  portions  of 
the  land.  The  greater  part  of  a  mortgage 
debt  might  be  paid,  and  the  mortgagee 
might,  in  consequence,  release  only  a  small 
part  of  the  land.  The  statute  does  not  rec- 
ognize any  variation  from  its  absolute  de> 
mand  that  the  whole  of  the  land  shall  be  re- 
llflTod  of  the  lien,  else  a  forfeiture  10  per 
cent  of  the  entire  mortgage  sum  will  occur. 


The  object  of  the  statute  was  to  enforce  the 
dnty  of  the  mortgagee  to  clear  the  title  ot 
the  mOTtgagor,  so  that  It  became  apparent 
on  examination  that  the  Incumbrance  of  rec- 
ord no  longer  existed.  Fink  r.  Bmlhl,  47 
Mo.  178.  An  tllostratlou  of  die  absolute  na- 
ture of  the  forfeiture  may  be  seen  in  Collar 
V.  Harrison,  28  Mich.  518,  where  the  pre- 
scribed penaltT  of  $100  was  reooveied. 
though  the  mortgage  had  been  reduced  be- 
low that  sum;  and  whrae  the  penol^  was 
exacted  for  falling  to  release  within  the 
pnq^er  tlm^  though  it  was  entered  befdre 
ault  brought  Deeta  t.  Orossley,  26  Iowa, 
180.  And  for  falling  to  make  the  release 
upon  request  In  a  case  where  the  mortgage 
had  been  duly  discharged  by  the  judgment 
of  a  court  Fink  t.  Brolhl,  anpra. 

S.  The  furtSier  claim  ot  defendant  la  that 
the  mortgage  and  note  were  executed  by 
plaintiff  and  bis  wife;  that  the  wife  was  a 
principal  in  the  mortgage,  and  had  not  mcx«- 
ly  joined  in  Its  execution  to  free  hex  dow- 
er; that  therefore  plaintiff  was  not  entitled 
to  the  wlMle  poialty,  but  that  ahe^  as  a 
mortgagor,  was  entitled  to  her  porUon  ot 
It;  and  that  she  had  not.bem.  Joined  In  the 
action  as  a  party  plaintiff.  It  was  so  held  la 
an  actum  on  a  statute  of  Ibis  kind  in  Harris 
T.  Swanwm,  62  Ala.  298.  But  the  point  can- 
not avail  defendant  since  It  was  not  made 
in  tike  trial  court  There  was  no  plea  of 
miajohider.  The  answer,  as  already  stated, 
wu  merely  a  gen^l  denial.  The  qaestion 
wbetfaw  the  plalnUff  paid  to  defendant  the 
recorder's  release  fee  was  determined  by  the 
Jury. 

The  order  granting  new  trial  will  be  re- 
versed, and  cause  remanded  that  Judgmmt 
may  be  entored  on  the  verdict  All  eoncnr. 


MABSH  V.  KANSAS  OITY  SOTJTHBBN  BT. 
CO.* 

(Court  of  Appeals  at  Kansas  City,  Ha  Jan.  4, 

1804.) 

RAILROADS-OROSSINO  ACOIDBNT— AHOUNT  OT 
RECOVERT— APPBUiATB  JURISDICTION 
-CONTRIBUTORT  NEOLiaBNGB. 

1.  ReT.  St.  1899,  i  2864,  providing  that  in 
case  of  death  from  Degligeat  ruoDlng  of  a  train 
the  railroad  company  shall  forfeit  and  pay  for 
every  person  bo  dying  S5,000,  which  may  be 
sued  for  and  recorered  by  certain  relatives,  ia 
not  strictly  a  penal  statate;  so  that  suit  may 
be  for  less  tiian  $5,000. 

2.  Though  recovery  in  case  oi  death  from 
negligeut  runDiDg  of  a  train  may,  under  Bev. 
St.  1899  be  ^,000,  yet,  oaly  KQOO  having  been 
sned  for  and  recov^^,  S4,500  ia  the  amount  In 
diapute,  aa  regards  appellate  jurisdictioa. 

3.  Recovery  for  death  of  a  person  killed  by  a 
train  negligently  run  Is  not  defeated  by  negti- 
genoe  of  the  driver  of  the  wagon  In  which  ha 
was  riding  at  the  invitatioii  of  the  driver,  ho 
not  having  known  of  the  driver's  negligence. 

Appeal  from  Circuit  Court,  Tonon  County; 
H.  C.  Timmonds,  Judge. 

'Rflhearlsg  dealed  Februarr  1.  IMH. 

t  S.  8m  NegUssBoa,  vol.  S7.  Osnl.  Dig.  |  UT. 
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AcUoa  by  Grace  £L  Marsh  agalnet  tbe  Kan- 
sas City  Southern  Bailway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Lathn^  Morrow,  Fox  ft  Moore,  Cyras 
Orane,  and  O.  H.  :i^>88,  for  appeUant  J.  L 
Shepherd  and  Scott  &  Bowker,  for  respond- 
ent 

ELUSON.  J.  Plaintiff  is  tbe  widow  of 
a.  W.  Marsh,  who  was  killed  by  one  of  de- 
fmdanf  B  trains  In  the  village  ct  Home.  She 
recovered  Judgment  for  $4,500,  and  defend- 
ant appealed  to  this  court 

Tbe  deceased,  with  Willis  Harrold  and  two 
others,  all  In  Harrold's  wagon,  had  driven 
Into  the  town  to  do  some  shopping.  In  re* 
turning  Harrold  and  one  of  the  others  were 
on  the  front  seat,  Harrold  driving,  while  the 
deceased  and  tbe  other  man  were  sitting  In 
the  rear  on  tbe  bottom  of  tbe  wagon  bed. 
The  evldeDce  tended  to  show  that  defendant's 
road  runs  from  north  to  south  through  tbe 
town,  and  that  In  approaching  tbe  track 
along  the  street  from  the  direction  these  par- 
ties were  traveling  neither  the  track  to  the 
south  nor  trains  thereon  could  be  seen,  on  ac- 
count of  buildings  and  other  obstrnctlonB,  at 
but  one  place  between  the  business  portion 
of  the  town  and  a  point  between  6  and  20 
feet  from  the  track.  That  point  was  two 
blocks  away,  and  then  the  view  was  of  only 
a  small  part  of  the  track.  The  street  along 
which  they  drove  was  smooth,  so  that  the 
wagon  did  not  make  sufficient  noise  to  pre- 
vent tbem  bearing  any  signal  which  an  ap* 
proaching  train  might  make.  From  the  point 
where  they  had  a  view  of  the  track  to  tbe 
south,  they  drove  slowly  down  to  within  a 
few  feet  of  the  track  where  they  intended  to 
atop  and  again  look  for  a  train.  But  just 
as  they  arrived  at  that  place  a  fast  moving 
train  came  from  behind  the  buildings,  which 
frightened  the  horses  so  that  they  leaped 
forward  across  the  track,  throwing  the  de- 
ceased out,  where  he  was  immediately  struck 
and  killed  by  the  engine,  the  team  and  other 
occupants  of  tbe  wagon  escaping. 

1.  An  Important  point  Is  raised  by  the  de- 
fendant as  to  the  Jurisdiction  of  this  court 
to  entertain  the  appeal.  The  point  Is  based 
on  the  statute  (section  2864,  Rev.  St.  1899) 
Bzing  the  sum  of  $B,000  as  tbe  liability  which 
a  defendant  must  forfeit  and  pay  in  a  case 
of  ttda  kind;  that  that  being  tbe  fixed  snm 
In  such  case,  and  that  being  a  sum  In  excess 
of  our  Jurisdiction,  the  appellate  Jurisdiction 
Is  with  the  Supreme  Court.  As  has  been 
stated,  tbe  amount  sued  for  and  recovered 
was  $4,600,  and  tbe  trial  court  Instructed  tbe 
Jury  that,  If  they  found  for  the  plaintiff,  they 
must  find  that  sum.  The  same  point  was 
made  by  motion  in  this  court  to  transfer  to 
the  Supreme  Court,  and,  with  a  view  of  hav- 
ing the  question  finally  determined,  we  sus- 
tained that  motion.  Wben  tbe  case  was  re- 
cahrad  la  the  Bopraaae  Court  plaintiff  filed 


ber  motion  to  transfer  bet^  to  this  court  on 
tbe  ground  that  this,  and  not  that,  court  bad 
Jurisdiction.  That  motion  was  sustained, 
and  tbe  case  returned  to  us.  Unfortunately, 
that  court  did  not  exprwa  Its  views  In  an 
opinion,  but  we  must  accept  Its  action  on 
plaintiff's  motion  as  a  determination  that  it 
bad  no  Jurisdiction  of  tbe  case.  Indeed,  it 
is  clear  that  that  court  could  not  have  deter- 
mined otherwise.  That  court  has' Jurisdic- 
tion of  money  demands  only  '^wbere  tbe 
amount  In  dispute,  exclusive  of  costs,  ex- 
ceeds tbe  sum"  of  ¥4,600.  In  sums  of  $4,600 
or  less  tbe  Jurisdiction  Is  with  this  court. 
The  "amount  in  dispute"  In  this  case  Is 
$4,600,  for  that  la  the  sum  plaintiff  asserts 
she  has  been  damaged,  and  wblch  she  claims 
defendant  Is  liable  for,  and  for  which  she 
asks  Judgment;  and  that  is  the  sum  for 
wblch  defendant  denies  a  liability.  Plainly, 
the  only  "dispute"  between  tbe  parties  as  to 
amount  la  over  tbe  sum  of  $4,600.  Defend- 
ant contends  that.  If  plaintiff  has  any  right 
to  a  Judgment,  It  can  only  be  for  the  stated 
sum  of  $6,000,  named  in  the  statute,  and 
that,  therefore,  the  amount  In  dispute  must 
be  ^,000.  But  this  contention  Involves  tbe 
remarkable  necessity  of  forcing  plaintiff  Into 
a  "dispute'*  which  she  specially  disclaims. 
In  our  view,  the  point  which  defendant  aeeks 
to  make  baa  nothing  to  do  with  tbe  question 
of  Jurisdiction.  Tbe  point  simply  Involves 
tbe  right  of  plaintiff  to  recover  at  all  on  a 
statute  naming  a  fixed  sum  as  the  amount  to 
which  she  Is  entitled,  when  she  asks  a  re- 
covery for  a  less  sum;  that  Is,  can  a  plaintiff 
seeldng  a  Judgment  under  a  statute  which 
creates  tbe  cause  of  action  and  names  a  fixed 
sum  as  the  liability,  ask  for  and  recover  a 
lees  sum?  Defendant  claims  that  tbe  sum 
fixed  is  a  penalty,  and  that  In  suits  on  penal 
statutes  the  petition  must  be  based  on  the 
statute  as  it  reads,  and  that  the  recovery 
must  either  be  for  tbe  sum  fixed  (no  more, 
no  less)  or  not  at  all.  In  dvll  actions  for 
what  is  known  as  strictly  a  penalty,  and 
based  on  a  strictly  penal  statute,  that  Is 
tbe  rule.  Duffy  v.  Averitt  27  N.  C.  465; 
Dowd  V.  Seawell,  14  N.  O.  186.  In  the  case 
last  cited  It  was  held  that  the  precise  pen- 
alty must  be  demanded.  Tbe  court  state  In 
the  decision  In  Cunningham  v.  Bennett,  1 
Geo.  1  C.  B.,  "that  a  penal  action  could  not 
be  for  less  than  the  penalty  given  by  the 
statute;  and,  though  the  plaintiff  had  a  ver- 
dict, judgment  was  arrested.  I  conclude, 
therefore,  that  wherever  a  statute  gives  a 
certain  sum  in  numero,  that  exact  sum  must 
be  demanded;  else  it  cannot  be  taken  to  be 
tbe  penalty  given  by  that  statute."  Such 
penalties  are  those  which  are  forfeited  to 
the  state  In  whole  or  in  part,  and  are  col- 
lected In  tbe  name  of  tbe  state,  or  an  in- 
former authorized  by  tbe  state.  But  the  stat- 
ute on  which  this  action  Is  based  is  not 
strictly  a  penal  statute.  It  is  undoubtedly 
remedial  and  compensatory,  as  well  as  penal. 
It  subswves  a  double  inirpose:  "First  com- 
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pensation;  and,  second,  as  a  penalty  to  pro- 
tect the  pnfalic  against  repetition  of  like 
wrongs."  King  t.  By.  Co..  OS  Mo.  230,  11  S. 
W.  563;  PbUpott  t.  By.  Co.,  85  Mo.  164. 
And  wben  it  la  not  atrlctly  a  penal  statute 
It  la  not  absolotely  necessary  that  tbe  Indl* 
Tldnal  who  ftills  under  the  relief  of  its  pro- 
vlalons  aboQld  demand  tbe  whole  sum  allow- 
ed him.  He  must.  It  la  true,  found  hia  peti- 
tion on  the  statnt^  bnt  be  is  not  compelled 
to  demand  all  tlie  statute  enables  him  to  se^ 
If  be  la  wining  to  receive  less.  It  Is  tme 
that  it  was  remarked  in  Pioetor  ▼.  By.  Co.. 
M  Mo.  112.  122.  that  the  damages  to  be  re- 
covered under  the  statute  In  question  were 
90,000,  "no  more  and  no  less."  Bnt  mani- 
festly tbe  court.  In  using  that  language,  was 
merely  meaning  to  say  ttiat  the  sum  recover* 
able  was  a  fixed  and  definite  sum,  leaving 
the  Jury  no  discretion  as  to  amount  when 
it  was  demanded— a  discretion  the  Jury  would 
have  were  the  action  under  another  atatute. 
There  was  no  Intention  to  say.  and  it  waa 
not  aald,  that  tbe  party  entitled  to  that  sum 
could  not  sue  for  nor  accept  less.  Defendant 
also  cites  us  to  Bafterty  v.  By.  Oo.,  15  Bio. 
App.  SCO,  bnt  that  case  In  no  way  Involves 
the  question  ^«sented  In  tiw  one  at  bar. 
That  case  Involved  the  return  of  a  verdict 
for  a  less  sum  than  that  demanded,  and 
which  the  court  stated  sbould  be  found  if 
there  was  a  finding  for  plaintiff  at  all.  That 
verdict  was  unasked,  and  was  at  first  repudi- 
ated by  tbe  plaintiff.  Tbe  anestlon  whether 
:i  plaintiff  could  sue  for  and  accept  less  than 
tbe  snm  fixed  by  tbe  statute  was  not  men- 
tioned, and  perhaps  waa  not  tbooght  of ,  In  the 
consideration  of  tbe  case. 

That  this  la  not  strictly  a  penal  statute  ia 
made  manifest  by  some  observations  on 
what  a  penal  statute  is  understood  to  be,  as 
well  as  the  conseauences  wbicb  would  flow 
from  such  construction.  Penal  statutes  "are 
those  Imposing  punishment  for  an  offense 
committed  against  the  states  and  which,  by 
tbe  Bngllah  and  American  constitutions,  the 
racecutlve  of  tbe  state  has  the  power  to  par- 
don." And  the  suit  for  such  penalty,  wbetb- 
er  dvU  or  criminal,  must  be  In  favor  of  and 
for  the  state.  Huntington  v.  Atterlll,  14S  V. 
S.  657,  18  Sup.  Ct  224.  86  U  Ed.  1123.  If 
the  action  was  for  a  penalty  In  the  strict 
sense.  It  would  be  local,  and  could  not  be 
maintained  In  the  courts  of  any  other  state; 
for  it  is  a  fundamental  rule  of  law  that  the 
courts  of  one  sovereignty  will  not  enforce 
the  penal  laws  of  anoth^  sovereignty.  Tet 
we  know  tbe  courts  of  one  state  do  enter- 
tain suits  by  the  proper  parties  for  death 
dahns  arising  under  statntes  like  the  one 
under  consideration.  Dennlck  v.  By.  Co., 
108  IJ.  S.  11,  26  L.  Ed.  438.  And  we  further 
know  that  It  is  tiie  common  practice  tar  suits 
under  such  statutes  to  be  removed  from  a 
state  to  a  federal  court  when  tbe  citizenship 
of  tbe  lltiganto  meet  tbe  pnq>er  requirement; 
a  practice  which  Is  not  allowed  In  actloniii  for 
a  penalty  foi-Teited  to  the  state.   And  so  a 


new  trial  may  be  granted  tbou^  tbe  verdict 
be  for  the  defendant  The  statute  of  llli* 
nols  fixed  a  penally  of  |800  in  favor  of  par- 
ente  for  issuing  a  marriage  license  to  a  minor 
without  consent  of  such  parent  (Gilbert  v. 
Bone,  64  111.  61^;  yet  It  waa  held  that  a  new 
trial  could  be  luid  on  motion  of  plaintiff  on 
tbe  same  ground  as  In  ordinary  civil  ac- 
tions (Gilbert  v.  Bone,  70  111.  341).  The  stat- 
ute of  this  state  provided  that  If  one  sold  Uq- 
nor  to  an  Infant  the  parent  could  recovor  a 
stated  sum  of  $00,  yet  tbls  waa  held  not  to 
be  strictly  penal,  but  essentially  a  civil  ac- 
tion for  damages  fixed  by  the  statute,  and  a 
bond  for  costs  need  not  be  filed  with  tbe  pe- 
tition, aa  would  have  been  necessary  If  it 
had  been  penal.  Bdwards  Brown,  07  Ma 
877.  So  there  are  a  number  ci  statutes 
where,  as  here,  a  part  of  the  fixed  sum  in 
which  the  offending,  party  Is  mulcted  Is  in 
the  Interest  of  the  public,  and  wlKdly  ontalde 
and  beyond  tbe  matter  of  compensatton  to 
the  party  Injured;  yet  when  the  exdndve 
light  to  set  the  law  In  motion  for  the  wrong 
Is  given  to  the  Injured  party,  and  the  whole 
sum  Is  his.  the  statute  is  not  a  penal  statate 
In  the  sense  of  on  offense  against  the  state. 
It  Is  essentially  a  r«aaedlal  statute,  under  the 
trams  of  wbldi  tbe  Injured  party  may,  at  his 
election,  recover  all  or  any  part  <^  wtuit  may 
be  allowed  blm.  Among  such  statutes  are 
those  allowing  double  damagea  against  rail- 
ways, when  an  injury  is  dme  to  stock  at  a 
point  where  the  track  waa  required  to  be 
fenced  (BaUway  Oo.  v.  Hnmea,  116  U.  S.  512. 
6  Sup.  Ct.  110,  20  li.  Ed.  468),  and  where 
double  damagea  are  given  against  a  town  for 
an  Injury  on  defective  walks  (Bead  v.  Chems- 
ford,  10  Pick.  128;  Beed  v.  Northfleld.  13 
Pick.  04,  28  Am.  Dec.  662),  and  where  double 
and  treble  damages  are  given  for  specific 
trespasses  (Blewitt  v.  Smith.  74  Uo.  404).  In 
each  of  these  the  penal^  becomes  a  fixed 
sum,  under  tbe  statute,  the  moment  tlie  ac- 
tual damage  Is  ascertAlned;  and  jet  no  one 
would  think  that  llie  Injured  party  must  de- 
mand it  all  or  else  lose  aU.  In  such  instan- 
ces tbe  whole  sum  Is  the  plalntUTs,  and  it  Is 
termed  "accumulative  damages."  Th^  bear 
a  likeness  to  the  point  we  are  now  oonslder- 
Ing  In  tills  statute.  Tbey  put  a  punishment 
aa  tbe  defendant  In  the  Interest  of  the  public 
in  addition  to  compensating  tbe  Injured  par- 
ty.  An  Interesting  collection  of  Inatances  In 
which  a  specified  sum  Is  forfeited  to  the  In- 
jured party  to  be  collected  by  bim  at  bla  pri- 
vate suit  is  set  out  In  Humes  v.  By.  Co.,  S2 
Mo.,  at  pages  228,  220,  62  Am.  Bep.  300. 
They  well  serve  to  show  tbe  consequences  of 
adopting  defendant's  theory  of  this  caae. 
This  statute  giving  a  fixed  sum  is  partly  in 
j  the  toterest  of  tbe  public,  though  the  whole 
■  sum  goes  to  the  person  supposed  to  have  been 
damaged  by  the  wrongful  act  The  dam- 
ages, in  this  sense,  are  accumulative,  and  the 
statute  allowing  such  par^  to  recover  the 
whole  sum.  like  those  in  the  cases  Just  re- 
ferred to.  is  a  remedial  statute.  A  penalty  in 
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a  azea  man  doe*  not  necessarily  mean  tliat 
DO  otber  less  sum  can  be  recoTered.  If  tlie 
penalty  la  a  fixed  stun  ot  money,  or  otber 
stated  punishment  as  an  expiation  due  the 
state,  that  spedflc  sum  or  tliat  other  pun- 
ishment must  be  drananded  at  the  suit  of  the 
state,  for  no  one  Is  authorized  by  the  state 
to  acc^t  less.  But  If  it  be  a  peualty  given 
to  an  injured  party  in  addition  to  bis  dam- 
ages, it  must  be  intended  that  It  la  within 
bis  election  to  exact  it  all.  or  a  part  of  It,  or 
none  at  all.  So  It  has  been  held  that  a  pen- 
alty going  to  the  party  aggrieved  could  be 
compromised  by  him.  Anonymous,  Loflts, 
155.  If  the  purpose  of  the  law  la  solely  to 
punish  an  offense  against  the  law,  it  I4  penal 
in  the  sense  that  the  sum  fixed  must  be  ez< 
acted;  but  If  it  is  to  advance  a  private  rem- 
edy It  is  not  And  when  the  punwse  Is  (as  In 
this  case)  to  advance  a  private  right  or  rem- 
edy, and  there  is  added  thereto  a  penalty  for 
the  individual  who  has  been  injured.  It  is  a 
mere  Incident  to  the  main  right.  So,  there- 
fore, we  conclude  the  following  to  be  a  prop- 
er statement  of  the  law  on  the  head  here 
compered;  that  Is  to  say:  That  when  the 
statute  blends  a  penalty  with  the  measure  of 
damages  to  the  injured  party  as  one  claim 
fixed  at  a  stated  amount,  and  confers  upon 
such  party  the  right  to  recover  the.  full  sum. 
It  leaves  such  party  in  control  of  the  ac- 
tion, and  be  may  accept  or  sue  for  whatev^ 
sum  he  chooses  within  the  amount  fixed  by 
the  statute. 

2.  Abiding  by  the  verdict  of  the  jury,  we 
must  consider  that  the  defendant's  servants 
neither  rang  the  bell  nor  sounded  the  whistle 
in  approaching  the  crossing  where  the  acci- 
dent happened.  That  fact  made  the  de- 
fendant guilty  of  negligence,  for  which  it 
must  respond  in  damages,  unless  It  Is  ex- 
cused by  some  negligence  of  deceased  con- 
tributing thereto.  It  is  settled  tbat  the  neg- 
ligence of  Harrold,  who  was  driving  the 
vragon.  cannot  be  Imputed  to  the  deceased 
(Becke  V.  Ry,  Co..  102  Mo.  M4,  13  8.  W.  1053, 
9  L.  H.  A.  157;  Dickson  v.  Ry.  Co.,  104  Mo. 
491,  504,  16  S.  W.  3&1),  unless  he  was  the 
agent  or  representative  of  plalntUf-— of  which 
there  Is  no  pretense,  since  he  was  merely  In 
company  with  the  driver,  being  invited  by 
him  (Munger  v.  City  of  Sedalla,  66  Mo.  App. 
629).  There  Is  no  pretense  of  any  Identity 
between  the  two^  or  responsibility  of  the  one 
for  the  other.  Profit  v.  Ry.  Co.,  91  Mo.  App. 
369.  But,  notwithstanding  this.  It  Is  said 
"that  If  the  negligence  of  the  occupsnt  con- 
tributes with  that  of  the  driver  and  a  third 
person,  there  can  be  no  recovery  against  the 
latter."  Beach  on  Contributory  Negl.  I  115. 
In  discuasUig  the  same  subject  £^liott  on 
Railroads,  vol.  8,  f  1174,  says  tbat:  "If  the 
person  riding  in  the  vehicle  Itnows  that  the 
driver  Is  negligent  and  he  takes  no  precau- 
tions to  guard  against  Injiuy,  he  cannot  re- 
cover, for  In  such  case  the  negligence  Is  his 
own.  and  not  simply  that  of  the  driver.  The 
plaintiff  cannot  rightfully  omit  to  use  care  In 


blind  dependence  upon  another,  but  mtiat  use 
care  proportionate  to  the  danger  ot  which 
the  facts  conv^  knowledge."  And  the  same 
rule  has  been  frequently  announced  In  the 
adjudication  ot  cases  involvlsv  the  question 
direct  Township  t.  Anderson,  114  Fa.  643, 
8  Aa  879,  60  Am.  Rep.  367;  BrlckeU  T.  Ry. 
Co..  120  N.  Y.  280.  24  N.  £.  449.  17  Am.  St 
Rep.  648;  Griffith  v.  By.  Ca  (C.  0.)  44  Fed. 
574;  Dean  v.  By.  Co..  128  Pa.  514,  18  Atl. 
718.  6  L.  R.  A.  143,  15  Am.  St  Rep.  738; 
Smith  V.  Ry.  Co.,  87  Me.  339,  32  AU.  967; 
Miller  v.  Ry,  Co.,  128  Ind.  97,  27  N.  B.  339, 
25  Am.  St  Rep.  410.  And  defendant  ear- 
nestly Insists  that  the  evidence  disclosed  that 
Uie  deceased  was  guilty  of  great  negligence 
In  not  loolLing  out  for  Umseif ;  that  such  evi- 
dence is  so  clear  and  undisputed  as  to  have 
demanded  a  declaration,  as  a  matter  of  law. 
that  plaintiff  could  not  recover.  We  have 
gone  carefully  over  the  evidence  in  this  re- 
spect, and  defendant's  argument  thereon,  and 
find  that  its  contention  Is  without  reasonable 
support.  Indeed,  the  circumstances  consid- 
ered, we  fall  to  find  anything  Justly  tending 
to  supinrt  the  charge  of  negligence  against 
deceased.  There  was  nothing  to  show  that 
he  had  any  reason  to  distrust  the  care  and 
prudence  of  Harrold  as  a  driver.  He  was  not 
with  him  In  the  driver's  seat  but  as  before 
stated,  was  In  the  rear,  seated  on  the  twt- 
torn  of  the  wagon  bed.  It  Is  not  reasonable 
to  expect  that  be  should  have  the  same  care 
of  the  team  that  the  driver  had,  or  that  he 
should  observe  every .  act  of  the  driver, 
whether  of  commission  or  omission.  There 
may  be  instances  in  which  the  relation  of  the 
parties  and  their  Immediate  situation  at  the 
time  of  an  accident  would  render  a  party  in- 
jured as  culpable  as  the  driver  himself.  De- 
fendant has  dted  some  such  In  his  brief. 
But  we  do  not  regard  this  as  pne  of  tbat 
character.  But,  be  tbat  as  it  may,  the  ques- 
tion of  deceased  being  guilty  of  contributory 
negligence  was  submitted  to  the  Jury,  and 
we  have  the  verdict  in  response  thereto. 
Some  portions  of  the  Instructions  offered  by 
defendant  were  proper  enough,  but  they  were 
coupled  with  other  matter  which  rendered 
them  incorrect  and  they  were  pr(^>eriy  re- 
fused. 

We  are  satisfied  with  the  result  hi  the  trial 
court  and  affirm  the  Judgment  All  concur. 


CITY  OF  LOUISIANA  v.  SHAFFNSR. 

(Court  of  Appeals  at  SL  Louis.  Mou   Jan.  19, 

1901.) 

MUNICIPAL  CORPORATIONS-CONSTRUCTION  OF 
BIDEWALK— DEFECTIVE!  ADVERTISE- 
MENT—RIGHT  TO  LIEN. 

1.  Id  a  proceeding  by  a  city  under  Rev.  St. 
1899.  ft  6261,  6262,  a  sidewalk  was  laid  fn  front 
of  defendant's  lot  pursuant  to  an  advertisement 
for  bidu,  which  referred  for  the  speciticutions 
to  an  ordinance  which  neither  mentioiieil  sucb 
wallt,  nor  contained  specifications  therefor. 
Het4,  that  the  lot  was  not  subject  to  a  lien 
therefor. 
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Appeal  from  Loalalaiia  Court  of  Common 
Fleas;  D.  H.  Bby,  Judge. 

Action  hy  the  clt;  of  Loatsiana  against 
Harriet  Shaffner.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Jo  W.  Heynolds,  for  appellant 

GOODE,  3.  Action  by  the  dty  of  Loutoi- 
ana  to  recover  the  amount  paid  by  It  for  the 
construction  of  a  granitoid  aidewalk  In  front 
of  lot  291,  block  42.  In  the  original  town  Bite 
of  the  city  of  Louisiana,  which  lot  Is  alleged 
to  bare  been  owned  by  the  defendant  Said 
works  under  a  special  cbarter,  but  this 
sidewalk  was  put  down  by  virtue  of  the 
power  conferred  by  sections  6261,  6262,  Rev. 
St.  1899.  The  construction  of  the  walk  was 
directed  by  an  ordinance  (No.  1626)  which 
required  the  owners  of  certain  lots,  Including 
the  one  named,  to  butld  sidewalks,  in  the 
manner  and  of  the  material  stated  In  the 
ordinance.  In  front  of  their  lota.  Most  of  the 
sidewalks  were  ordered  to  be  built  of  grani- 
toid, hut  some  were  to  be  made  of  boards. 
The  width  of  the  granitoid  walks,  the  mode 
of  their  construction  with  regard  to  the  sep- 
arate layers  of  cinders  and  gravel,  and  the 
thickness  of  the  layers,  were  specified  in  said 
ordinance.  It  contained,  too,  a  provision 
that  If  the  owners  did  not  begta  to  bnlld  the 
walks  by  a  designated  date,  and  finish  them 
Id  a  reasonable  Interval,  the  city  council 
should  cause  them  to  be  built  &nd  In  that 
contingency  their  cost  should  constitute  a 
Iten  on  the  abutting  ■pro[>erty.  Some  of  the 
property  owners  failed  to  put  In  walks  within 
the  time  limited,  and  thereafter  another  oi^ 
dinance  (No.  1659)  was  passed,  which  directed 
the  city  engineer  to  advertlBe  for  bids  for  the 
construction  of  granitoid  walks  In  tnmt  of 
the  lots  of  the  delinquent  owners,  of  whom 
this  defendant  was  one.  The  engineer  ad- 
vertised for  bids  for  putting  In  the  sidewalks, 
but  the  advertisement  solicited  bids  for  the 
construction  of  sidewalks  of  the  kind  and 
dimensions  specified— not  In  Ordinance  No. 
1626,  which  had  authorized  the  laying  of  the 
sidewalks,  but  In  another  ordinance  previ- 
ously passed,  to  wit  No.  1619,  which  had  no 
reference  to,  and  made  no  mention  of,  a  walk 
In  front  of  the  defendant's  lot  Bids  were 
taken  under  this  advertisement,  a  contract 
was  let  and  the  walks  laid. 

We  have  no  knowledge  concerning  the  con- 
tents of  Ordinance  No.  1619,  as  It  was  not  put 
in  evidence,  though  It  is  conceded,  as  stated, 
that  It  neither  mentioned  a  walk  In  front  of 
defendant's  lot  nor  contained  specifications 
for  one.  We  do  not  know  even  that  it  asked 
for  bids  for  granitoid  walks.  It  may  as  well 
have  called  for  bids  for  walks  of  wood,  brick, 
or  stone.  The  alleged  advertisement  for 
bids,  therefore,  inasmuch  as  It  called  for  bids 
for  walks  of  the  kind  specified  In  an  ordi- 
nance which  contained  no  specifications  or 
provision  for  a  walk  In  front  of  the  defend- 
ant's lot,  and  no  known  specifications  of  any 
kind.  was.  In  effect  no  advertisement  at 


Bnt  an  advertisement  ter  Mds  ahODld  Invite 

competitive  bidding  for  an  Imrrovemrat  of 
the  character  designated  in  the  order  for  the 
particular  improvement  intended,  as  that  is 
the  only  kind  property  owners  can  be  made 
to  pay  for,  and  they  cannot  be  made  to  pay 
unless  the  work  was  competitlTely  let  on 
proper  specifications.  Clapton  v.  Taylor,  48 
Mo.  App.  117;  City  of  De  Soto  ez  rel.  t. 
Showman,  100  Mo.  App.  328,  78  S.  W.  257. 
In  consequence  the  contract  tor  the  walk, 
and  all  the  proceedings  were  ineffectual  ta 
place  a  Hen  on  defendant's  lot  This  case  la 
not  one  on  a  special  tax  bill,  In  which,  by 
statutory  mandate,  the  bill  makes  a  prima 
facie  case.  The  plaintiff  introduced  all  the 
ordinances  and  recorda  on  which  its  lien  was 
supposed  to  be  founded,  and  ttaof  pnm  tluit 
it  has  no  lien. 
The  jodgment  Is  affirmed. 

BLAND,  P.  J.,  sDd  RETBUBN,  coacnr. 


OEE  et  aL  T.  TAN  NATTA-LTNDS  DRUQ 

CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Dea 

7.  1908.) 

CHATTBL   IfORTOAGB-SALE  OF  HQHTOAOSD 

QOODS-ACCOUNTINO  FOB  PBO- 
CBED3— FRAUD. 

1.  That  an  unconditiooal  note  and  mortgage 
were  given,  not  to  secure  a  debt,  bat  merely  to 
secure  the  mortgagee  against  loss  as  surety  of 
the  mortgagor  on  another  debt,  does  not  render 
them  void  as  to  creditors  of  the  maker. 

2.  A  mortgage  on '  a  stock  of  goods,  under 
which  the  mortgagor  Is  permitted  to  remain  in 
possesBion  aod  aell  them  in  the  usual  coarse  of 
busiaees,  without  turnlDe  over  or  accounting 
for  the  proceeds,  is  fraadalent  and  void  as  to 
his  creditors. 

Appeal  from  Circuit  Court  Nodaway  Coun- 
ty; A.  D.  Bumes,  Judge. 

Action  by  the  Tan  Natta-Lynds  Drug  Com- 
pany against  George  Aley,  Jr.,  and  John  H. 
Gee  and  another,  interpleaders.  From  a 
judgment  In  favor  of  the  Interpleaders,  the 
plaintiff  appeals.  Beversed,  and  motion  for 
rehearing  overruled. 

B.  B.  MarUn  and  Culver  ft  Phillip,  for  sp> 
pellant  W.  O.  Ellison,  for  respondents. 

BB0ADD17S.J.  The  undlqrated  facts  tak- 
en from  appellants  statement  are  as  fol- 
lows: On  June  20,  1802,  the  Van  Natta- 
Lynds  Drug  Oonqiany  sued  QwxgB  Aley,  Jr., 
on  account  for  merchandise  sold  tot  9231.46. 
and  obtained  a  writ  of  attachment  in  aid  of 
said  suit  which  was  levied  upon  a  stock  of 
drugs  belonging  to  the  debtor,  situated  In  his 
store  at  Quitman.  Mo.  Afterwards  the  te- 
sirandents  Interpleaded  for  the  goods,  claim- 
ing the  right  to  possession  by  virtue  of  a 
chattel  mortgage  executed  to  them  by  Aley. 
Jr.,  on  March  2S,  1902,  to  secure  a  note  for 
$1,290.    A  trial  resoltsd  In  e.  verdict  and 

Tl.  Sm  FnudDlant  Converaneaia  voL  H,  Cant. 
Dig.  I  US. 
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judgment  for  the  Intecpleadera.  and  tbe  drag 
company  appeals. 

It  appears  from  respondents'  evidence 
without  dlq>nte  that  In  1900  Aley,  Jr.,  pnr- 
chaaed  the  stock  from  Dr.  Carter.  He  bor- 
rowed 9900  of  the  purchase  price  from  a  Mr. 
Weber,  a  banker,  to  whom  be  executed  a 
first  mortgage  on  the  goods,  and  the  balance 
of  the  purchase  money  was  secured  to  Dr. 
Carter  by  a  second  mortgage  on  the  same 
property.  Aley  took  posseesion  of  the  store, 
and  conducted  his  business  in  the  usual 
course  of  trade  for  about  two  years,  daring 
which  time  he  paid  nothing  upon  his  debt. 
In  March,  1902,  Mr.  Weber  became  dlssat- 
fled  with  his  security,  and  thereupon  he  ad- 
vanced sufficient  money  to  pay  off  the  Garter 
mortgage,  and  AJey  executed  to  Weber  his 
personal  note,  dae  on  or  about  one  year  aft- 
er date.  Cor  the  entire  indebtedness,  amount- 
ing to  91,290.  for  the  payment  of  which  Aley's 
father  and  brother-in-law,  interpleaders  here- 
in, became  suretlea.  At  the  same  time  Aley, 
Jr.,  executed  to  his  father  and  brotber-ln- 
law  an  unconditional  note  for  $1,280,  pay- 
able on  or  befc^  one  year  after  date,  and 
secured  It  by  mortgage  upon  his  stock  of 
drugs— the  mortgage  under  which  they  claim 
title  here.  The  testimony  for  the  Interplead- 
ers Is  that  Aley,  Jr.,  was  not  Indebted  to 
them  In  any  sum,  and  that  the  note  and 
mortgage  was  given  to  Indemnify  them 
against  any  loss  they  might  sustain  as  sure- 
ties upon  the  Weber  note.  But  the  note  upon 
its  face  is  an  ancondltlonal  promise,  for 
value  received,  to  pay  the  sum  of  $1,290  at 
maturity,  and  the  mt^tgage  upon  Its  face 
purports  to  secure  an  absolute  existing  in- 
debtedness, evidenced  by  the  note  aforesaid, 
in  consideration  of  the  sum  of  $1,290  paid  by 
the  Interpleaders  to  the  mortgagor.  The 
mortgage  provides  that,  "if  the  mortgagor 
stiall  pay  to  the  mortgagees  the  aforesaid 
sum  of  $1,290  according  to  the  terms  of  said 
note,"  It  shall  be  void,  otherwise  the  mort- 
gagees are  empowered  to  take  and  sell  the 
property,  and  apply  the  proceeds  to  the  pay- 
ment of  said  note.  In  other  words,  the  note 
and  mortgage,  which  was  duly  recorded,  cre- 
ated and  secured  an  apparent  Indebtedness 
which.  It  Is  conceded,  never  in  fsct  existed, 
for  the  Interpleaders  had  paid  nothing  upon 
the.  Weber  note,  nor  had  they  assumed  the 
payment  of  it  It  was  further  provided  In 
the  mortgage  that  until  default,  or  until  such 
time  as  the  mortgagees  should  deem  them- 
■dves  insecure,  the  mortgagor  might  remain 
in  possession  of  the  property,  with  "permis- 
sion granted  [him]  to  sell  at  retail  from  the 
above  stock  and  to  apply  the  proceeds  on 
said  note  as  the  same  can  be  spared  from 
running  expenses  of  said  business."  From 
the  time  the  mortgage  was  given  to  the  levy 
of  the  attachment,  Aley,  Jr.,  continued  In 
possession  of  the  store,  and  conducted  his 
businesB,  baying  and  selling  Just  as  he  did 
b^bre  the  mortg{^  was  given,  dorli^ 
wtatab  time  he  paid  bat  $100  tm  the  Weber 
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note.  The  Interpleader  Gee  (who  was  the 
only  witness)  testified  that  he  lived  7  or  8 
miles  from  Quitman;  that  he  was  the  brotb- 
er-ln-Iaw  of  the  mortgagor,  and  had  been  for 
25  years;  that  after  the  giving  of  the  mort- 
gage and  the  levy  he  was  In  Aley's  store  3 
or  4  times;  that  Aley,  Jr.,  was  in  possession, 
running  the  business,  selling  his  goods  In  the 
regular  way,  and  buyUig  from  wholesale 
houses  whatever  was  necessary.  If  he  need- 
ed anything,  Just  Uke  any  other  merchant; 
that  there  was  no  difference  In  the  manner  in 
which  the  business  was  conducted  before  and 
after  the  mortgage  was  given;  that  he  did 
not  know  that  Aley,  Jr.,  was  buying  from 
the  wholesale  houses  partly  on  credit  and 
partiy  for  cash,  bnt  supposed  he  was,  that 
b^g  his  idea  of  the  way  Aley  was  doing; 
that  there  was  no  agreement  or  understand- 
ing as  to  what  Aley,  Jr.,  was  to  receive  for 
his  services,  nor  what  the  expenses  were  to 
be,  nor  was  there  any  limit  put  upon  them, 
nor  did  the  interpleaders  know  how  much 
had  been  used  for  expenses ;  that  the  mort- 
gagor made  no  report  or  account  of  either 
his  expenses  or  sales,  and  none  was  required 
or  requested;  that  none  of  the  proceeds  were 
turned  over  to  the  interpleaders,  nor  up  to 
the  time  of  the  levy  bad  the  interpleaders  re- 
quired the  mortgagor  to  apply  any  of  the 
proceeds  of  the  sales  to  the  payment  of  the 
debt  because  it  was  not  due;  and  that  the 
mortgagor  "had  been  permitted  to  ran  that 
business  since  the  execution  of  the  mort- 
gage Just  as  he  had  before  that  mortgage 
was  ^ven."  Gee  further  testified  that  he 
and  his  father^ln-Iaw  took  the  mortgage  to 
secure  themselves,  and  so  that  George  could 
go  on  with  bis  business.  The  evidence  show- 
ed that  at  the  time  the  interplea  was  filed  no 
default  bad  occurred  In  the  mortgage,  but 
as  the  interpleaders  "deemed  themselves  in- 
secure," they  claimed  the  right  to  posses- 
sion under  the  clause  In  the  mortgage  which 
authorized  them  to  take  possession  on  that 
ground.  On  these  undisputed  facts  disclosed 
by  respondents'  evidence,  it  Is  insisted  by 
appellant  that  the  mortgage  is  invalid,  and 
that  the  court  erred  In  refusing  a  d^nrrer 
to  the  evidence.  Stew  In  the  butmctlons  Is 
also  assigned. 

Appellant  contends  that  the  mortgage  la 
void  for  the  reason  that  It  discloses  that  Its 
object  was  to  secure  an  indebtedness  that 
did  not  exist; '  that  the  note  evidenced  a  flc- 
tlUous  ifen;  and  that  both  concealed  the  ac- 
tual liabilities  of  the  mortgagor,  and  the  In- 
terest he 'had  in  the  mortgaged  goods,  which 
was  calculated  to  deceive  his  creditors.  It  Is 
not  denied  that  as  between  the  parties  there- 
to, the  mortgage  in  question  is  valid,  and 
that  It  was  competent  to  show  that  notwith- 
standing it  purported  on  its  face  to  be  for  an 
existing  indebtedness,  in  fact  it  was  In  the 
nature  of  an  Indemnity.  WlUiams  v.  Alnutt 
72  Mo.  App.  62;  Sparks  v.  Brown,  88  Mo. 
App.  S06.  In  Ayres  v.  Hasted,  16  Conn.,  loc. 
dt  518,  the  conrt  held:   "The  tendency  of 
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an  absolute,  unconditional  note,  given  mere- 
ly for  the  security  ot  one  who  has  assumed 
only  a  conditional  liability  for  the  maker,  Is 
directly  to  delude  the  creditors  of  the  maker, 
and  to  mislead  them  as  to  bis  resources  for 
the  payment  of  his  debts."  See,  also,  San- 
ford  v.  Wheeler,  33  Am.  Dec.  389,  13  Conn. 
168;  Bramhall  t.  Flood,  41  Conn.  71. 

Pattlson  T.  Letton,  56  Mo.  App.  325,  Mo- 
kaska  Mfg.  Oo.  v.  Steele,  36  Mo.  App.  496, 
and  Galbreath  v.  Cook,  30  Ark.  417,  have  no 
appUcatlOQ  to  the  questloa  under  considera- 
tion. We  And  only  one  decision  in  this  state 
decisive  of  the  question,  viz.,  Sparks  v. 
Brown,  33  Mo.  App.  SOS.  the  holding  being 
that,  in  the  absence  of  fraud,  a  mortgage  on 
its  face,  although  purporting  to  secure  an 
unconditional  debt,  yet  in  fact  to  secure  a 
contingent  liability.  Is  not  void  as  to  credit- 
ors. And  so  It  was  held  In  Bllncoe  t.  Lee,  j 
12  Bush,  358;  Goodheart  t.  Johnson,  88  lU. 
58.  Consistency,  at  least,  requires  that  we  I 
adhere  to  a  former  decision  of  this  court,  es-  j 
pecially  where  It  is  founded  upon  respectable 
authority,  although  It  may  appear  that  other 
courts  of  equal  respectability  hftve  beld  dlf< 
fereutly. 

It  Is  claimed  that  as  the  evidence  showed 
that  the  mortgagor  was  permitted  to  remain 
in  possession  and  sell  big  goods  In  the  regular 
course  of  trade,  without  being  obligated  to 
apply  the  proceeds  to  the  mortgage  debt, 
and  was  permitted  to  run  the  business  as  be 
did  before  the  mortgage  was  given,  the  mort- 
gage is  to  the  use  of  the  mortgagor,  and 
void  as  to  creditors.  In  Kubber  Mfg.  Co.  v. 
Supply  Co.,  149  Mo.  538,  50  S.  W.  912,  it  was 
held  that:  "If  the  grantor  remains  in  pos- 
session after  having  made  a  deed  of  trast  on 
bis  stock  of  goods  for  the  benefit  of  another, 
and  conducts  the  business  as  he  had  pre- 
viously done,  with  no  obl^atlon  to  turn  over 
the  proceeds  to  the  beaeflciary,  his  conduct 
Is  fraudulent  In  law."  In  McDonald  v.  Hoov- 
er, 142  Mo.  484,  44  S.  W.  334,  the  holding 
was  that:  "The  same  facts  that  will  render 
a  conveyance  void  if  expressed  on  its  face, 
will  also  render  It  void  If  proven  aliunde." 
Rubber  Mfg.  Co.  v.  Supply  Co.,  supra.  There 
are  many  cases  in  this  state  in  harmony 
with  the  latter  case,  bat  we  do  not  deem  it 
necessary  to  cite  tbem,  as  the  law  is  too 
well  settled  for  dispute.  And  It  seems  that 
the  court  so  held  In  Instruction  No.  1  given 
for  plaintiff.  The  evidence  disclosed  that 
the  mortgagor  remained  In  possession  of  the 
goods  with  the  knowledge  and  consent  of 
plaintiff,  and  conducted  the  business  as  he 
had  previously,  without  being  required  to 
turn  over  the  proceeds  to  the  mortgagees  or 
to  the  banker,  Weber,  the  payee  in  the  note 
for  which  interpleaders  were  the  sureties 
for  the  mortgagor,  Aley,  Jr.  As  already  set 
out  herein,  the  only  witness  who  testified  In 
the  case  was  the  plaintiff  Gee,  wbo  stated 
that  be  did  not  know  that  Aley,  Jr.,  bought 
goods  partly  on  credit  and  partly  for  cash, 
but  he  supposed  that  he  did,  which  -was 


equivalent  to  knowledge  of  the  fact.  Under 
these  undisputed  facts  It  was  the  duty  of  the 
court  to  have  Instructed  the  jury  peremptor- 
ily to  return  a  verdict  for  defendant. 

But  our  attention  is  called  to  later  deci- 
sions of  the  appellate  courts  In  which  it  Is 
claimed  that  the  ruling  In  Rubber  Mfg.  Co. 
V.  Supply  Co.,  ante,  has  been  modified,  viz.: 
Dunham  v.  Stereus.  160  Mo.  95,  60  S.  W. 
1064;  State  ex  rel.  v.  FldeUty  Co..  94  Mo. 
App.  184,  67  S.  W.  968.  In  the  former  the 
bolding  was  that:  "A  mortgage  of  a  stock 
of  goods  is  not  rendered  fraudulent  by  the 
fact  that  the  mortgagor  is  to  remain  in  pos- 
session and  sell  In  the  usual  course  of  trade, 
if  he  is  required  to  account  to  the  mortgagee 
of  the  proceeds  of  his  sales,  to  be  applied  to 
the  mortgage  debt"  The  same  rule  is  also 
announced  In  the  Fidelity  Co.  Case.  But  It 
Is  not  perceptible  that  tiiese  two  cases  are 
in  the  least  in  confilct  with  the  Rubber  Mfg. 
Co.  Case.  The  difference  lies  in  the  fact  that 
in  the  two  former  cases  the  mortgagor  was 
required  to  account  for  the  proceeds  of  sales, 
while  in  the  latt^  he  was  not,  and  It  is  Oi* 
latter  fact  that  makes  the  mortgage  fniid» 
lent 

There  was  no  conflict  In  the  evidence,  as 
there  was  but  one  witness,  who  was  one  of 
the  plaintiffs,  and,  no  question  being  raised 
as  to  his  credibility,  it  became  the  duty  of 
the  court,  upon  this  uncontradicted  testi- 
mony, to  declare  tbe  effect  of  bis  testimony 
as  a  matter  of  law.  Under  this  undisputed 
evidence  the  mortage  became  fraodalent  in 
law,  and  the  defendants  demnrrer  sbonld 
have  been  sustained. 

The  cause  Is  reversed. 

On  Motion  for  Rehearing: 

(Feb.  1,  1904.) 

It  Is  still  insisted  by  respondotts  that  tbe 
court  mlsappreheDds  the  effect  of  tbe  deci- 
sion in  Dunham  v.  Stevens,  160  Mo.  95,  60 
8.  W.  1064.  In  the  original  opinion  we  held 
that  the  ruling  in  Rubber  Mfg.  Co.  v.  Supply 
Co.,  149  Mo.  638,  50  8.  W.  912,  had  not  been 
modified  by  that  in  Dunham  v.  Stevens,  su- 
pra. The  contention  of  the  respondents, 
therefore,  la  to  the  effect  that  in  the  latter 
case  tbe  holdliig  Is  that  where  a  mortgagor 
by  the  terms  of  tbe  mortgage  is  permitted 
to  remain  In  possession  of  tbe  mortgaged 
goods  and  to  sell  at  retail  and  apply  the  pro- 
ceeds on  the  debt  bis  failure,  by  tbe  permis- 
sion of  the  mortgagee,  to  make  such  appli- 
cation, does  not  render  the  mortgage  void  as 
to  creditors.  It  is  not  conceivable  that  the 
court  Intended  to  enunciate  a  conclusion  so 
radically  opposed  to  the  well-established  rule 
that  the  permission  of  tbe  mortgagee  to  tbe 
mortgagor  to  sell  and  divert  tbe  proceeds 
of  mortgaged  property  from  tbe  payment  of 
tbe  debt  Is  void  as  to  creditors.  The  object 
of  the  provision  in  tbe  mortgage  to  allow 
tbe  mortgagor  to  remain  In  possession  and  te 
sell  is  that  tbe  proceeds  shall  go  to  the  ez- 
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tlnsalahmeDt  of  the  debt;  otherwise,  such  a 
proTlsIon  would  afford  the  moat  effective 
method  that  could  be  devised  to  defeat  cred- 
itors In  the  collectloii  of  their  clatmB.  Id 
Danbam  t.  Stevens  the  mortgagee  acted  In 
good  faith.  For  18  months  the  mortgagor  re- 
toroed  to  him  each  month  a  statement  show- 
ing the  amount  of  pnrcbases  and  sales  of 
goods,  and  profits,  after  deducting  expenses. 
Not  much  was  paid  on  the  debt,  as  the  prof- 
Its  were  small.  The  mortgagor  kept  up  the 
stock  to  about  Its  original  value,  and  the 
business  was  continued  until  the  mortgagee 
became  dissatisfied  because  bis  debt  was  not 
being  paid  as  the  mortgage  provided,  when 
be  asserted  bis  right  to  take  possession.  Not 
so  In  tbls  case.  The  mortgagees  made  no  in- 
quiries whatever  as  to  what  the  mortgagor 
n-as  doing  In  the  business,  and  the  mortgagor 
made  no  reports  to  them,  and  they  never  at 
any  time  took  notice  of  what  the  mortgagor 
was  doing,  but  supposed  he  was  conducting 
the  business  as  he  had  been  iKfore  the  giv- 
ing of  the  mortgage—that  is.  In  the  usual 
and  ordinary  course,  for  his  own  benefit. 
When  It  was  shown  that  the  mortgagor  bad 
not  applied  the  proceeds  of  the  sale  of  the 
goods  upon  the  debt,  It  made  a  prima  facie 
case  against  the  mortgagees  at  least,  which 
they  did  not  attempt  to  meet. 
The  motion  for  rehearing  Is  overruled. 


RALLS  COUNTY  v.  STEPHENS  et  al. 
(Cotut  of  Appeals  at  St.  Looia,  Mo.   Jan.  19, 

1904.) 

REWARDS— PXRSON  ENTITLED. 
1.  S.,  knowing  of  a  murder,  and  of  a  reward 
for  the  apprehension,  arrest,  and  coDviction  of 
the  murderer,  end  becoming  suspicious  that  J. 
was  guilty,  took  steps  to  locate  nim,  and,  hav- 
iag  done  so,  telegraphed  C,  a  sheriff,  to  arrest 
him,  which  he  did,  without  knowing  of  what  he 
was  suspected;  C.  then  telegraphing  the  fact  to 
8.,  at  S-'s  expense,  receiviog  a  fee  for  the  ar- 
nxL  and  turnins  J.  over  to  8.  who  elicited  a 
confeBsion  from  nim,  on  which  he  was  convict- 
ed. Held,  that  S.,  as  against  C,  was  entitled 
to  the  reward. 

Appeal  from  Circuit  Court,  Balls  County; 
D.  H.  Eby,  Judge. 

Ralls  county  Interpleaded  John  W.  Ste- 
phens, George  T.  Carter,  and  another,  to  de- 
termine tbeir  rights  to  a  reward.  From  a 
Judgment  for  Stephens,  Carter  and  another 
appeal.  Affirmed. 

Roy  &  Hays  and  David  Wallace,  for  ap- 
pellants. J.  W.  Hays,  for  respondent  coon- 
ty.   W.  T.  Ragland  and  J.  O.  Allison,  for 

respondent  Stephens. 

GOOD£;  J.  These  parties  are  In  litigation 
over  an  award  offered  by  Ralls  county  for 
the  murderer  of  one  of  Its  dtlzens,  Marcus 
D.  McRae,  who  was  alaln  and  robbed  on 
April  28,  1902.  The  cause  was  tried  on  an 
igraed  statranent  of  the  facts,  but,  as  tlie  re- 
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dtals  of  that  statement,  are  more  elaborate 
than  we  care  to  copy  in  full,  we  will  extract 
from  it  the  Important  facts  on  which  we  rest 
our  decision:  Stephens  was  deputy  sheriff  of 
Monroe  county  at  the  time  stated,  and  re- 
aided  In  Muuroe  City,  a  short  distance  from 
the  scL'ue  of  the  murder,  which  was  in  the 
northwest  comer  of  Balls  count?.   On  May 
let,  three  days  after  the  murder,  William 
Testerman,  who  resided  at  Withers  Mill, 
notiiled  Stephens  that  a  negro  bad  gotten  on 
a  west-bound  freight  train  at  Withers  Mill 
the  morning  following  the  day  McRae  was 
killed.  This  Information  aroused  a  suspicion 
in  the  mind  of  Stephens  tbat  the  negro  re- 
ferred to  by  Testerman  was  Jesse  Johnson, 
whom  he  (Stephens)  knew.   He  interviewed 
the  conductor  of  the  freight  train  on  which 
the  negro  had  traveled,  and,  from  the  de- 
scription given  by  the  conductor,  became  con- 
vinced tbat  Johnson  was  the  man.   He  also 
learned  from  the  conducts  that  Johnson  left 
the  train  at  Brookfleld.   Stephens  knew  of 
the  reward  that  had  been  offered  by  Ralls 
county,  and,  In  order  to  apprehend  Johnson, 
telephoned  to  the  marshal  at  Brookfleld  a  . 
description  of  him,  asked  if  such  a  man  had 
been  at  Brookfleld,  and  received  a  reply  that 
he  bad  been  there,  but  had  left  for  Milan  in  Sul- 
livan county.  Thereupon  Stephens  telegraph- 
ed the  marshal  of  Milan  to  arrest  Johnson, 
giving  a  description  of  him.  The  appellant 
George  T.  Carter  was  the  marshal  of  Milan, 
and  In  obedience  to  Stephens'  telegram  he 
made  the  arrest;  notifying  Stephens  that  be 
had  done  so  by  a  telegram,  the  charge  for 
which  the  latter  paid.   Carter  also  received 
a  fee  of  $1  for  the  arrest.  When  he  made  it, 
i  he  did  not  know  what  Johnson  was  wanted 
for,  nor  that  a  reward  had  been  offered  for 
the  murderer  of  McRae.  While  Stephens  was 
on  the  train  on  bis  way  to  Brookfleld,  be  re- 
ceived Carter's  message  tliat  Johnson  had 
been  taken.   Carter  turned  Johnson  over  to 
Denbro,  a  secret  service  man  in  the  employ 
of  the  Hannibal  &  St.  Joseph  Railway,  who 
was  in  Milan  on  the  day  of  the  capture,  to  be 
I  taken  to  Brookfleld  and  delivered  to  Ste- 
I  phens,  as  was  done.   Stephens  In  due  time 
I  surrendered  him  to  the  sheriff  of  Ralls  coun- 
i  t7,  but,  while  Johnson  was  still  in  bis  cus- 
I  tody,  Stephens  elicited  from  him  a  confes- 
I  alon  of  the  murder  of  McRae.  which  was  lu- 
'■  strumental  in  securing  bis  conviction.  The 
'  reward  offered  by  the  county  court  was  "for 
:  the  apprehension,  arrest,  and  conviction"  of 
the  person  guilty  of  McHae's  murder.  Tes- 
,  terman.  Carter,  and  Stephens  all  claimed  the 
:  reward;  but  Testeiman  did  not  appeal  from 
[  the  decision  of  the  court  below,  which  was 
j  in  Stephens'  favor.    Carter  appealed,  and 
contends  that,  on  the  agreed  facts,  he  was 
entitled  to  the  reward,  inasmuch  as  he  made 
■  the  arrest 

Who  earned  the  reward?  is  the  question; 
;  and,  on  reading  the  above  recital  of  the  ma- 
terlal  facts  of  the  controversy,  one  perceives 
'  that  the  merltorlouB  claim  la  that  of  the  re- 
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Bpondent,  Stephens.  He,  alone  of  the  par- 
ties, when  he  learned  of  the  murder  and  the 
reward  for  Its  perpetrator,  became  active  and 
enterprising  In  endeavoring  to  efrect  a  cap- 
ture. He  took  prompt  and  energetic  meas- 
ures, spent  time  and  money,  made  a  Journey, 
sent  telegrams,  Vind  did  what  be  could  to 
bring  the  criminal  within  the  grasp  of  the 
law.  Testerman,  It  Is  true,  furnished  a  lit- 
tle news,  which  started  the  activity  of  Ste- 
phens; but  Testerman'B  claim  has  no  force, 
because  he  did  not  comply  with  the  condi- 
tions of  the  offer  of  the  reward.  Shuey  v, 
U.  S.,  02  U.  S.  73,  28  L.  Ed.  697;  Everman  v. 
Hymau,  3  Ind.  App.  459,  29  N.  B.  1140;  Ju- 
niata Co.  V.  McDonald,  122  Pa.  115,  15  Atl. 
696;  Adair  v.  Cooper,  25  Tex.  54S;  21  Am. 
&  Eng.  Ency.  Law  (lat  Ed.)  p.  896,  note  1. 
He  neither  pursued  the  offender,  nor  fol- 
lowed up  his  clue  sufficiently  to  satisfy  him- 
self that  he  suspected  the  right  man.  Be- 
sides, his  claim  is  not  before  us,  as  he  sub- 
mitted to  the  Judgment  against  him.  Car- 
ter was  the  first  to  lay  hands  on  Johnson  aft- 
er the  commission  of  the  crime,  but  he  did 
so  as  the  agent,  or,  one  may  say,  the  arm, 
of  Stephens.  He  acted  entirely  for  Ste- 
phens, and  by  the  latter's  direction,  without 
knowing  what  crime  Johnson  was  wanted 
for,  or  that  a  reward  had  been  offered  for  his 
apprehension.  It  is  true,  as  argued  by  ap- 
pellant's counsel,  that  It  would  have  been 
appellant's  duty,  as  town  marshal  and  an 
officer  of  the  state,  to  make  the  arrest,  if  he 
had  known,  or  had  good  reason  to  suspect, 
that  Johnson  was  guilty  of  the  crime.  Bev. 
St.  1899,  S  2468.  But  he  neither  knew  the 
crime  of  which  Johnson  was  guilty  had  been 
committed,  nor  had  the  slightest  reason,  ex- 
cept the  Intimation  of  Stephens'  message,  to 
believe  Johnson  guilty  of  any  crime.  A 
peace  officer  has  no  right  to  arrest  a  citizen 
on  mere  whim  or  caprice,  or  without  good 
ground  for  suspecting  he  has  committed  a 
felony.  If  be  acts  without  a  warrant,  It 
must  be  upon  reasonable  suspicion.  State  t. 
Grants  76  Mo.  236;  Id.,  79  Mo.  113,  49  Am. 
Bep.  218.  It  follows  that  there  is  no  merit 
in  the  argument  that,  because  Carter  was 
city  marshal  of  Milan,  It  was  his  duty  to  ar- 
rest Johnson,  and  that  he  is  therefore  en- 
titled to  the  reward,  as  having  made  the  ar- 
rest as  marshal,  Instead  of  as  Stephens' 
agent  It  Is  plain,  he  acted  as  Stephen^ 
agent,  and  in  obedience  to  the  letter's  direc- 
tion. In  sending  a  message,  at  Stephens* 
cost,  announcing  the  arrest.  Carter  showed 
that  be  understood  be  had  no  duty  to  per- 
form except  to  act  on  Stephens'  suggestion, 
keep  the  latter  advised,  and  observe  his  or- 
ders. Then,  too,  be  did  not  retain  his  cap- 
tive, but  forthwith  surrendered  him  to  Den- 
bro  for  Stephens,  with  the  understanding  that 
Denbro  would  convey  him  to  Brookfleld,  and 
turn  him  over  to  Stephens,  which  was  tanta- 
mount to  recognizing  Johnson  to  be  Ste- 
phens' prisoner.  The  hue  and  cry  for  Mo 
Sac's  mmrderer  rendered  it  pn^er  for  Ste- 


phens to  pursue  him.  Bev.  St  1880,  I  2466. 
Having  learned  who  the  murderer  probably 
was,  and  where  he  was,  It  became  Stephens' 
duty  to  have  bim  seized  at  once,  In  the  sur- 
est way  possible,  before  he  absconded.  To 
perform  this  duty,  Stephens  promptly  tele- 
graphed to  the  marshal  of  Milan,  where  be 
knew  Johnson  to  be,  to  take  blm  into  cus- 
tody. This  was  as  much  an  arrest  by  Ste- 
phens, so  far  as  entitling  him  to  the  reward 
Is  concerned,  as  if  he  had  personally  laid 
hands  on  Johnson,  and  actually  captured  him, 
for  an  arrest  may  be  made  In  such  circum- 
stances by  an  agent  21  Am.  &  Eng.  Ency. 
Law  (1st  Ed.)  402;  Montgomery  Co.  v.  Bob- 
Inson,  86  111.  174;  Fruitt  v.  Miller,  3  Ind.  16: 
Russell  V.  Stewart,  44  Vt,  170.  When  Carter 
made  the  arrest,  be  did  so  In  obedience  to 
Stephens'  order,  and  with  no  knowledge 
whatever  of  the  cause  for  It  So  we  think 
the  arrest  while  technically  by  Carter,  was, 
for  the  purpose  of  earning  the  reward,  by 
Stephens,  who  was  the  Immediate  cause  of  it 
Crawshaw  v.  City  of  Boxbury,  7  Gray.  374; 
Jenkins  v.  Eelren.  12  Gray,  330,  74  Am.  Dec. 
C86;  Besse  v.  Dyer,  9  Allen.  151,  85  Am.  Dec 
747:  Stevens  v.  Brooks,  2  Bush,  137;  Bren- 
nan  v,  Haff,  1  Hllt  151.  To  order  this  mon- 
ey paid  to  Carter  would  be  to  ignore  all  the 
effective  work  that  was  done  to  accomplish 
the  capture  of  Johnson,  and  give  weight  to 
nothing  but  the  Incident  of  Carter's  putting 
his  iiand  out  and  taking  Mm — ta*tiT^g  him 
blindly  at  the  suggestion  of  one  who  bad 
developed  the  evidence  pointing  to  his  guilt, 
discovered  his  whereabouts,  and  knew  the 
truth.  That  person,  in  the  real  sense  of  the 
word,  "apprehended"  the  criminal,  and  de- 
serves to  be  rewarded. 

No  point  is  made  In  respect  to  the  doc- 
trine of  the  law  which  denies  rewards  to  of- 
ficers on  grounds  of  public  policy,  end  we 
have  not  considered  the  case  In  that  light 

The  Judgment  of  the  court  below  wu  for 
the  right  party,  and  is  affirmed. 

BLAND,  F.  J.,  and  RBXBUBN,  J.,  concnr. 


CAMPBELL  V.  CITY  OF  BTANBERBT.* 
(Court  Of  Appeals  at  Kansas  City,  Mo.  Dee.  7, 

1908.) 

KUNICIPAI.  COBPORATIOK-AOTIOM  AOAINBT— 
STRSBTB-BXCAVATION— NBOU- 
QKNCB— INSTRUCTIONS. 

1.  An  action  for  negligence  may  be  brought 
Bgainat  a  chartered  mamdpality  for  failure  to 
keep  its  streets  In  a  reasonaoij  fit  condition  for 
use  any  number  of  the  public  for  any  pur- 
pose for  which  a  pnblic  street  Is  designed, 

2.  Any  errtw  in  an  instruction  requiring  a 
city  both  to  place  a  eoard  rail  or  barricade 
about  a  street  ezcavatlou,  and  to  place  ii^ts 
along  its  sides,  is  harmless,  where  there  Is  no 
evidence  that  either  precaution  was  tak«i  to 
prevent  injury, 

8.  An  instraction  that  a  dty  was  negligent  In 
leaving  a  street  excavation  unlighted  and  un- 
guarded was  not  objectionable  as  excluding  the 
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consideratioii  of  other  poiBlUe  protecUoot  when 
there  was  no  evidence  that  it  waa  proteided  in 
aor  way. 

4.  An  instrnction  that  it  waa  a  city's  dnty  to 
keep  A  street,  where  excavated.  In  a  reasonably 
safe  c<mdltion,  and  that  if  it  left  the  «caTa- 
tion  opm,  ungnarded,  and  anli^ted  where  an 
injury  occurred,  whereby  It  became  dangerous 
to  persons  croesing  at  night,  this  waa  a  breach 
of  the  duty,  Is  not  objectionable  as  requiring, 
without  qualification,  that  the  street  be  bept 
absoiotely  safe. 

5.  That  an  instrnction  on  the  negligence  of  a 
city  in  leaving  an  open  street  excavation  on- 
gnarded  did  not  submit  the  issue  of  contribu- 
tory negligence  was  not  erroneous,  wtiere  that 
lasne  was  submitted  In  other  instructions. 

6.  An  inatruction  that  one  had  the  right.  In 
crmring  the  street,  to  assume  that  it  was  in  a 
"safe  condition,"  is  not  erroneous  in  falling  to 
say  '^reasonably  safe  condition,"  where  other 
instructlonB  state  that  the  city  waa  only  re- 
quired to  keep  its  streets  in  a  reasonably  safe 
condition,  and  tluit  it  was  not  an  inaurer  against 
accidents  f>n  the  streets,  nor  liable  for  erur  de- 
fect therein. 

7.  Evidence  that  one  Injured  In  a  street  exca- 
vation bad  been  under  the  care  of  a  physician 
for  about  six  years,  and  had  paid  on  that  ac- 
count 197,  and  still  owed  9400  more,  was  snfll- 
deat  to  warrant  an  instrnction  that  In  deter- 
mining the  measure  of  damages  the  Jnry  might' 
take  mto  consideration  the  necessary  expenses 
tor  medicine  and  medical  attention. 

8.  Ad  instrnction,  in  an  action  for  Injuries 
from  falling  Into  a  street  excavation,  that  if  the 
injnries  wwe  merely  the  reanlt  ot  an  accident 
there  conld  be  no  recovery,  waa  properly  re- 
fused. 

9.  In  an  action  for  injuries,  an  Instrnction 
that  the  jnry  might  take  into  consideration 
statements  made  by  the  plaintiff  to  difterent 
witnesses,  and  that  the  law  presumed  that  state- 
ments against  her  interest  were  true,  was  prop- 
ttis  refoaedf  it  being  controTerted  whetlier  any 
nch  statementa  bad  be«i  made. 

Appeal  from  Circnlt  Court  Gentry  Oonnty; 
Gallatin  Craig,  Judge.  ! 

Action  by  Nellie  Campbell  against  the  city  .| 
of  Stanberry.  From  a  Judgment  in  favor  of  i 
plaintiff,  defendant  appeals.    Affirmed.  ! 

See  85  Mo.  App.  159;  68  S.  W.  587.  I 

Ales  hire  &  Benson,  for  appellant.  Peery  \ 
St  Lyons.  J.  McCullougb,  and  J.  G.  Wll-  \ 
won,  for  respondent  | 

SMITH,  P.  J.    This  is  an  action  which  [ 
waa  brought  by  plaintiff  against  defendant,  a  j 
city  of  the  fourth  class,  to  recover  damages  | 
for  Injuries  occasioned  by  negligence.    The  | 
evidence  tends  to  prove  that  at  the  time .  of  j 
the  injury  ttie  defendant  was  putting  in  a  ; 
system  of  waterworks  and  had  dug  a  ditch  ; 
along  Sixt3i  street  In  front  of  the  grounds  of  i 
the  Normal  School,  where  plaintiff  was  then  i 
working,  and  bad  left  It  open,  and  without  | 
jniard  rails  or  lights,  for  about  one  month;  | 
that  opposite  the  entrance  of  the  Normal  j 
grounds  a  narrow  path  or  passway  bad  been 
left,  where  the  ground  waa  unbroken;  that 
on  the  night  in  qaestlon,  which  was  very 
dnrk.  the  plaintiff  attempted  to  cross  .the 
street  south  of  said  grounds,  tn  visit  friends 
living  on  that  side  of  the  street,  and  fell  Into 
the  ditch  and  was  r^^ndered  unconscious,  and 
lay  there  for  perhaps  an  hoar,  when  she  was 
discovered  by  a  stranger  passing,  who  res- 


cued her;  that  at  that  time  she  was  a  strong, 
healthy  young  woman  of  26,  and  had  never 
had  any  serious  UlnesB;  and  that,  as  a  result 
of  the  injuries  received  under  the  clrcum- 
Btances  aforesaid,  her  health  was  completely 
wrecked,  so  that  for  years  she  has  been  un- 
able to  work,  and  for  more  than  six  years 
before  the  trial  had  been  continuously  under 
the  care  of  the  doctor,  and  much  of  the  time 
in  the  hospital.  There  was  a  trial,  which 
resulted  In  a  Judgment  for  plaintiff,  and  de- 
fendant appealed. 

The  defendant  assallB  the  Judgment  on  a 
great  number  of  grounds,  the  first  of  which 
being  tliat  tbe  petition  does  not  state  facts 
aufflclent  to  constitute  a  cause  of  action,  or. 
If  so,  that  the  evidence  Is  insufficient  to  sup- 
port it  By  the  common  law  of  England,  as 
It  Is  Interpreted  In  the  English  courts,  by  the 
Supreme  Court  of  the  United  States,  and  by 
the  highest  courts  of  most  of  the  states,  an 
action  on  the  case  for  negligence  can  always 
be  brought  against  a  chartered  municipality 
for  neglect  to  keep  the  streets  over  which  it 
has  control  In  a  reasonably  lit  condition  for 
nse  by  any  number  of  the  public  for  any  pur- 
iwse  for  which  a  public  street  Is  designed. 
Jones  on  Negl.  Munlc.  Corp.  |  72;  Bali  v. 
Independence,  41  Mo.  App.,  loc.  cit  476.  The 
evidence  as  presented  by  the  abstract  in  the 
present  case  is  not  materially  variant  from 
that  brought  b^ore  us  by  the  former  appeal 
<85  Mo.  App.  159),  where,  after  an  examina- 
tion of  It  we  concluded  it  was  ample  to  en- 
title the  plaintiff  to  a  submission  to  the  Jury; 
and  we  are  unable  now  to  discern  any  reason 
why  we  should  depart  from  that  conclusion. 
Beddes  this,  the  abstract  now  before  us  does 
not  purport  to  contain  all  the  evidence  ad- 
duced at  the  trial,  and  for  tbat  reason  we  do 
not  feel  at  liberty  to  examine  It  for  the  pur- 
pose of  determining  whether  or  not  the  evi- 
dence was  sufficient  to  make  out  for  plaintiff 
a  prima  facie  case.  Nor  do  we*  think  this  to 
be  a  case  where  the  undisputed  facts  were 
such  that  reasonable  minds  could  draw  no 
other  conclusion  from  them  than  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  therefore  the  question  of 
negligence  was  one  for  the  court.  Fowler 
V.  Randall  (Mo.  App.)  73  S.  W.  931;  Meyers 
T.  Ry.  Co.  (decided  at  present  term)  77  S.  W. 
149.  Nothing  is  seen  In  Holding  v.  St  Jo- 
seph, 92  Mo.  App.  143,  tbat  requires  us  to 
ovratlurow  the  Judgment  in  this  case.  The 
evidence  here  shows  that  plaintiff  attempted 
to  pass  over  the  street  on  a  crossing  that 
had  been  in  constant  use  by  the  public  for 
many  years,  and  in  doing  so  she  fell  Into  an 
unguarded  and  unllgbted  excavation,  and  was 
tlkere  hurt;  while  the  facts  in  that— the  Hold- 
ing Case— as  may  be  seen  by  reference  to  It, 
were  essentially  different 

The  defendant  objects  that  the  first  in- 
struction given  for  plaintiff  is  erroneous  in 
that  it  Imposed  upon  it  (defendant)  the  per- 
formance of  the  double  duty  to  maintain 
along  the  sides  of  the  street  excavation  a 
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guard  rail  or  barricade,  and  also  to  place  < 
lights  along  the  same  In  such  manner  aa  to  '■ 
light  the  crossing  over  the  same.  Possibly 
this  InBtruction  is  subject  to  the  criticism  of 
being  needlessly  verbose,  bnt  beyond  that 
we  do  not  think  It  faulty.    It  in  substance  , 
told  the  jury  that  It  was  the  duty  of  the  de-  , 
fendant  to  keep  its  streets  In  a  reasonably  ; 
safe  condition,  go  that  those  having  occasion  ' 
to  use  them  could  do  so  in  safety.  It  further  ' 
told  it  <the  jury)  that  it  was  the  duty  of  the 
defendant  to  ke^  Sixth  street  in  a  reason- 
ably safe  condition  at  the  point  covered  by  : 
the  excavation  in  question,  and  if  It  found  ■ 
that  the  defendant  neglected  to  provide  guard 
rails  for  aald  excavation  at  said  street  cross-  ■ 
lag,  and  neglected  to  light  the  same  by  night, 
and  that  In  consequence  of  vrbieb  the  said  ; 
street  at  said  crossing  was  rendered  unsafe  ' 
for  persons  attempting  to  cross  it  in  the  night-  : 
timet  etc.,  it  should  find  for  plaintiff.    The  ; 
uncontradicted  evidence  showed  that  the  de-  j 
fendant  had  taken  nether  of  thes^  precaa-  ; 
tlons.   Whether  defendant  had  taken  one  or  - 
both  was  not  an  issue  of  fact  in  the  case.   If  | 
It  had  taken  one  of  them,  and  the  jury  had  ! 
been  told  that  It  was  required  to  take  botti,  j 
tbne  would  have  been  some  substantial  j 
ground  for  complaint.  The  court,  in  Instruct-  j 
Ing  the  Jury,  might,  without  any  breach  of  | 
propriety,  have  well  assumed  that  the  ex- 
cavation in  the  street  in  front  of  the  Normal 
school  building  at  the  time  of  the  plaintiff's 
injury  was  neither  guarded  nor  lighted.  | 
Even  If  it  be  conceded  tliat  the  instruction  \ 
was  clumsily  and  Inartistlcally  worded,  yet,  j 
In  view  of  the  evidence,  It  could  not  have  ) 
misled  the  jury  to  the  prejudice  of  the  de-  j 
fendant.  I 

The  defendant  suggests  that  it  was  error 
tor  the  court  to  Instruct  the  jury  that,  if  the 
excavation  was  unguarded  and  unlisted,  the 
defendant  was  guilty  of  negligence,  because 
such  excavation  might  have  been  protected 
in  other  ways.  It  Is  a  sufficient  answer  to 
this  to  say  that  the  fbct  Is  clearly  Inferable 
from  all  tbe  evidence  that  the  acavatlon 
was  wholly  nnprotected  In  any  ^ray.  The 
InstroctloQ,  In  submitting  the  Issue  of  negli- 
gence, was  as  broad  as  the  allegation  of  the 
petition,  and  that  was  all  Ukat  vras  requited. 
If  tbe  excavation  was  protected  in  some  oth- 
er way,  that,  no  doubt,  would  have  consti- 
tuted a  defense;  but.  If  so,  there  was  no  evi- 
dence offered  tending  to  prove  it.  The  court 
very  properly,  by  the  instruction,  confined  the 
attention  at  tbe  jury  to  the  negligence  speci- 
fied In  the  petltlfm. 

The  defendant  further  questions  this  In- 
struction on  the  ground  that  it  declared  it 
to  be  its  duty,  without  qnalifi<»tlon,  to  ke^ 
its  street  absolutely  safe,  wlOont  regard  to 
any  degree  of  Mtety  or  unsafbty.  This  re- 
sults, no  doubtv  from  a  misconception  of  the 
language  employed  in  it.  It  first  declared 
ttiat  It  was  the  duty  of  the  defendant  to  keep 
Slztii  street  In  a  reasonably  safe  condition  at 
the  place  covered  by  the  excavation.  This 


declaration  was  followed  by  the  information 
that  if  it  found  that  defendant  left  such  ex- 
cavation open  and  unguarded  and  unligbted 
at  tbe  place  whm  the  Injury  happened, 
whereby  it  became  unsafe  and  dangerous  to 
persons  attempting  to  cross  It  In  the  night- 
timoi  etc.,  this  was  a  breach  of  defendant's 
duty.  The  instruction,  considered  in  its  en- 
tirety, we  think,  left  It  to  the  Jury  to  find 
whether  or  not  the  street  at  the  place  of  In- 
jury was  kept  In  a  reasonably  safe  condltliHi. 
The  instruction  did  not  declare  It  to  be  the 
duty  of  tbe  defendant  to  keep  Its  street  safe 
or  absolutely  safe,  but  tliat  the  duty  imposed 
was  to  keep  it  reasonably  safe.  The  qnall- 
fication  was  not,  therefore,  wanting. 

And,  finally,  the  defendant  contends  that 
this  instruction  does  not  submit  the  defense 
of  contributory  negligence.  It  Is  submitted 
In  a  number  of  defendant's  Instructions,  and 
this  is  sufficient  Hughes  v.  By.  Co.,  127  Mo., 
loc.  Cit.  452,  30  S.  W.  127. 

The  second  instruction  given  for  plaintiff 
told  the  Jury  that  plaintiff  **had  the  right,  im 
eroaaiug  the  ttrect,  to  aeaume  that  the  eame 
toot  in  a  aaf»  condition,  unlets  the  fcnew  or 
hoi  reaton  to  tuppose  that  it  wm  vntafe. 
And  although  the  plaintiff  may  have  known, 
or  have  been  previously  informed,  that  said 
ditch  had  been  dug  along  tbe  north  side  of 
Sixth  street,  south  of  the  Normal  gronnda, 
yet  tliat  fact  alone  would  not  prevent  her 
from  recovering  in  this  action;  bnt  in  that 
case  she  would  be  required  to  use  tbe  care 
and  caution  wliich  a  person  of  ordinary  pru- 
dence, knowing  such  fact,  would  exercise 
under  similar  circumstances."  The  defend- 
ant contends  that  the  words  "safe  condition," 
contained  in  tbe  iUUioized  part  thereof,  sboTtId 
have  been  preceded  with  the  qualifying  word 
"reotonaUe."  It  the  court,  in  Its  Instruction 
No.  1  given  for  plaintiff,  had  not  told  the 
Jury  that  the  defendant  was  only  required  to 
keep  Its  streets  In  a  reasonably  safe  condi- 
tion for  travel,  and,  In  its  Na  2  for  defend- 
ant, that  it  was  not  an  Insurer  against  acci- 
dents on  its  walks  or  streets,  nor  was  It  lia- 
ble for  every  defect  therein,  then,  perhaps, 
it  would  have  ground  for  complai^it  King 
V.  King,  tB6  Mo.,  loc.  dt.  423,  66  8.  W.  534. 
Besides,  in  Its  present  form  it  meets  the 
views  expressed  by  us  when  disposing  of  the 
objections  there  urged  to  it  on  former 
appeal,  and  it  Is  not,  therefore,  open  to  fur- 
ther criticism. 

Tbe  plahitlff*s  third,  telling  the  jury  that 
in  determining  the  measure  of  damages  It. 
might  take  Into  consideration  the  necessary 
expenses  tor  medicine  and  medical  attention, 
was  fully  warranted  by  the  evidence,  which 
tended  to  prove  tliat  slie  had  been  under  the 
care  of  a  physician,  receiving  daily  and  week- 
ly treatment,  for  about  six  years,  much  of 
tiiat  time  she  had  been  in  a  hospital,  and  had 
paid  on  tbat  account  $97,  and  still  owed  $400 
'more.  This  w^as  sufficient.  Morris  t.  Ry. 
Co..  144  Mo.  500,  46  S.  W.  170;  Robertson  t. 
By.  Co.,  1S2  Mo.  382,  08  8.  W.  1062. 
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The  defendanfi  ninth,  which  was  lefused, 
was  to  the  effect  that;  **U  the  InJurteB 
ceired  by  plalntlfl  wwe  mer^  the  result  of 
an  accident  upon  hat  part,"  thwe  could  be 
no  recovery.  VnSm  this  instruction,  even  If 
Che  defendant  was  gidlty  of  negligence,  and 
bnt  for  which  the  acddait  on  plalntUTs  part 
would  not  have  happened,  or  If  the  injury 
was  the  Jcdnt  result  of  defoidant's  negligence 
and  an  unavoidable  accident  on  plalntUTs 
par^  there  could  have  been  so  recovery,  even 
though  plalntlfl  was  goUt?  of  no  coDtrlbutory 
negllfence.  It  vras  not,  therefore,  a  correct 
expression  of  the  law  In  a  case  of  this  kind. 
Vogeigesang  v.  St  Louis,  189  Uo.  127,  40  S. 
W.  663;  Voegel  v.  West  Plains,  78  Ho.  App. 
BBS.  By  it  the  negligence  of  tiie  defendant; 
which  the  evid^ee  tended  to  prove,  was 
eliminated,  and  the  case  was  left  to  stand  as 
it  the  Injury  had  been  self-inflicted.  Such  an 
Instruction,  If  applicable  In  any  case,  was 
-Wholly  Inapidlcable  where  the  facte  are  as 
in  this.  Beanvals  v.  St  Louis,  169  Uo.  500, 
69  8.  W.  1043.  When  the  cause  was  hoe 
on  the  former  appeal,  we  declined  to  con- 
demn the  action  of  the  court  In  refnslng  this 
same  Inatmctlon,  and  that  ruling  must  be 
regarded  as  conclusive.  And  the  same  re- 
mark is  alike  applicable  to  the  defendantfs 
ninth,  which  Is  Identical  with  its  tenth  of 
Its  soies  when  the  case  was  here  befora 

The  defendant's  Seventh,  which  was  re- 
fased,  in  substance  told  the  jury  that  It 
might  take  into  consideration  all  the  state- 
ments made  by  plalntlfl  and  to  different  wit- 
DBsses,  and  that  the  law  presumed  all  state- 
ments made  against  ber  own  Interest  to  be 
true,  because  made  by  her,  but  what  she  may 
have  stated  to  her  own  interest  it  (the  Jury) 
might  believe  or  disbelieve  accordingly  as 
it  might  think,  from  all  the  facts  and  circum- 
stances detailed  In  the  evidence,  were ,  en- 
titled to  credit  The  admissions  to  which 
tills  Instruction  referred  were  extrajudicial. 
Those  to  which  the  lustructlone  In  Feary  v. 
By.  Co.  (Mo.  Sup.)  62  S.  W.  460,  and  in  State 
V.  Brooks,  09  Mo.  137.  12  S.  W.  633,  referred 
were  Judicial.  There  Is  a  well-recognized 
distinction  I}etween  the  two.  The  personal 
admissions  of  a  defendant  when  made  In  bts 
own  cause,  in  the  presence  of  ills  counsel, 
under  our  statute  permitting  blm  to  testify, 
are  regarded  as  conclasive  upon  him  for  the 
purposes  of  the  case  In  which  they  are  made. 
When  the  admission  is  verbal  and  extraju- 
dicial, it  ought  to  be  received  with  great  cau- 
tion. The  evidence,  consisting,  as  It  does, 
in  the  mere  repetition  of  oral  statements.  Is 
subject  to  much  imperfection  and  mistake, 
tbe  party  himself  either  being  misinformed, 
or  not  having  clearly  expressed  his  own 
meaning,  or  the  witness  having  misunder- 
stood him.  It  frequentiy  happens,  also,  that 
the  witness,  by  unintentionally  altering  a 
few  expressions  really  used,  gives  an  effect 
to  the  statement  completely  at  variance  with 
what  tbe  party  actually  did  say.  1  Greenleaf 
on  SvL  I  aOO;  Holmes  v.'  Leadbetter  (Mo. 


App.)  68  S.  W.,  loc.  dt  24;  Feary  v.  By.  Co. 
(Mo.  Sup.)  62  B.  W.,  loc.  dt  400.  It  Is  thus 
seen  ttiat  the  conclusive  dfect  which  is  given 
to  Judicial  admissions  cannot  be  given  to 
those  that  are  extrajudicial.  Such  an  In- 
stmctton  as  this  could  not  be  given  In  a  crim- 
inal case  without  error.  State  v.  Wisdom, 
119  Mo.,  loc.  cU.  BB2,  24  S.  W.  1047;  SUte 
V.  HoweU,  117  Uo.,  loc  dt  323.  23  8.  W.  263; 
State  T.  Inks,  186  )Io.,  loc.  dt  688,  37  8.  W. 
942.  And  even  thougb  an  instruction  declare 
ing  what  effect  should  be  given  to  extra- 
judicial admissions,  like  that  0ven  in  State 
T.  Wisdom,  supra,  be  proper  in  a  dvll  case, 
that  here  under  review,  It  is  seen,  falls  for 
short  of  the  mark.  It  Is  obvious  that  It  as- 
sumes a  controverted  fact,  namely,  that  plain- 
tiff made  admissions  to  other  witnesses 
against  her  Interests.  This  was  a  question 
for  the  Jury,  and  not  for  the  court  and  for 
that  reason,  If  for  no  other,  it  was  propwly 
refused. 

Much  space  in  the  briefs  of  counsel  Is  de* 
voted  to  the  discussion  of  the  nrlous  rulings 
of  the  court  made  in  respect  to  the  admis- 
sion and  exclusion  of  evidence.  The  grounds 
of  objection  to  these  we  have  examined,  and 
have  concluded  the  same  were  not  wdl  taken. 
We  cannot  discover  that  a  ditterent  ruling 
would  have  altered  the  result  or  that  the 
defendant  In  consequence  therec^  was  prej- 
udiced on  the  merits. 

It  results  that  the  judgment  must  be  af- 
firmed. All  concur. 


BRIOOS  V.  MORGAN. 
(Ooort  of  Appeals  at  St  Louis,  Ma   Jan.  19, 

1904.) 

8ALB-C0NTRACT— PARTIAL  PSBFORMANOB- 
UABILITT. 

1.  Where  Due  enters  into  a  contract  to  sell  a 
certain  gaautity  of  bay,  of  which  he  delivers  a 
part  but  Calls  to  deliver  the  balance,  while  be 
cannot  recover  under  the  contract,  he  may, 
where  tbe  hay  was  accepted  and  used,  recover 
its  reasonable  value,  subject  to  any  set-off  on 
account  of  damage  suffered  by  the  purchaser 
tbroagh  the  failure  to  complete  the  contract. 

Appeal  from  Circuit  Court  Scotland  Coun- 
ty; E.  R.  McKee.  Judge. 

Action  by  William  D.  Brigga  against  Oscar 
Morgan.  From  a  Judgment  Id  favor  of  de- 
fendant plaintiff  appeals.  Reversed. 

Smoot,  Boyd  &  Smoot  for  appellant  John 
M.  Doran,  for  respondent 

BLAND,  P.  3.  The  suit  originated  before 
a  justice  of  the  peace  on  the  following  ac- 
count: 

Oscar  Morgnn,  Dr.  to  Wm.  D.  Brigga. 

1902.  Nov.  Hay.  20.-.0  Iba. 
1902.  Dec.    1.  Hay,  3125  Ib«. 

Total,  5176  lbs.  at  $8.00  per  ton. . .  f20  70 

From  a  Judgment  recovered  by  plaintiff 
before  the  justice,  defendant  appealed.  On 
the  trial  In  the  circuit  court  defendant  ad- 

T 1.  Se^  8^,  VOL  «,  CMt.  Dlf.  I  HL  .     . . 
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m  itted  that  he  bad  received  the  number  of 
pounds  of  bay  sued  for,  and  that  be  had 
agreed  to  pay  fS  per  ton  for  the  bay.  His 
defense  was  that  he  contracted  with  plain- 
tiff  for  10  tons  of  bay,  at  $8  per  ton,  to  be 
delivered  from  time  to  time  during  the  win- 
ter of  1902  and  1903,  and  that  the  plaintiff 
tailed  and  refused  to  deliver  all  the  hay. 
Defendant  assumed  the  burden  of  proof. 
His  evidence  tended  to  prove  that  he  con- 
tracted with  plaintlfl  for  10  tons  of  bay,  at 
fS  per  ton,  the  bay  to  be  delivered  during 
the  winter  of  the  yean  1902  and  1003;  that, 
after  delivering  the  bay  sued  tar,  the  plaln- 
tur  refused  to  let  him  have  any  more  bay. 
On  this  evidence,  and  tbe  following  Instruc- 
tion given  by  the  court,  tbe  jury  fonnd  tbe 
Issues  for  the  defendant:  "The  court  In* 
stmcts  the  Jury  that  If  you  believe  from  tbe 
evidence  that  tbe  plaintiff  contracted  vrltb 
tbe  defendant  to  sell  the  defendant  ten  tons 
of  hay  for  tbe  price  and  tbe  sum  of  eight 
dollars  per  ton,  and  nothing  said  about  when 
payment  to  be  made^  to  be  delivered  to  the 
defendant  during  the  winter  of  1802  and 
1908,  then  said  contract  was  an  entire  con- 
tract, and  plaintiff  cannot  recover  for  a  par^ 
tlal  performance  thereof;  and  if  yoo  find 
ficom  the  evidence  tiiat  plaintiff,  after  hav- 
ing delivered  a  part  of  said  hay,  refused  to 
deliver  the  remainder,  then  the  plaintiff  can- 
not lecovN,  and  your  verdict  should  be  for 
the  defendant"  Plaintiff,  within  four  days 
after  the  rendition  of  tbe  verdict,  filed  bis 
motion  for  new  triaL  Tbe  court  offered  to 
grant  plaintiff  a  new  trial  if  he  would  agree 
that  tbe  verdict  might  be  set  aside  at  bis 
cost  The  plaintiff  declined  to  accept  tbe 
terms  offered  by  tbe  court,  whereupon  tbe 
court  overruled  his  motion,  and  plaintlfl  per- 
fected bl8  appeal. 

Where  a  contract  is  apportlonable,  as  Is  a 
contract  to  deliver  10  tons  ct  hay  by  in- 
stallments or  at  different  times,  if  the  party 
to  make  tbe  delivery,  without  fault  of  tbe 
other  party,  falls  to  deliver  all  the  bay,  but 
dellvCTi  a  portion  of  It  nnd  the  portion  deliv- 
ered is  accepted  and  used  by  the  other  par^ 
ty,  as  was  tbe  bay  sued  for,  the  party  mak- 
ing the  partial  delivery  is  not  entitied  to 
sue  on  tbe  contract  but  may  sue  in  assump- 
sit for  tbe  TOlue  of  tbe  bay  delivered  and  ac- 
cepted under  the  contract  nnd  recover  its 
value,  not  exceeding  tbe  contract  price. 
Smith  T.  Coal  Ca,  36  Mo.  App.  567,  and  cases 
cited;  Halpin  Mfg.  Co.  v.  School  District  54 
Mo.  App.  371;  Dempsey  v.  Lawson,  76  Mo. 
App.  S22.  If  tbe  otiier  party  was  damaged 
by  the  failure  of  the  party  suing  to  deliver 
all  ihe  bay  contracted  for,  be  may  plead  such 
damages  as  a  set-off.  The  trial  court  mis- 
conceived tbe  law  of  the  cas^  and  errone- 
ously Instructed  tiie  jury,  and  should  have 
granted  the  motion  for  new  trial  without 
Imposing  terms  upon  plaintiff.  On  the  ad- 
mission of  defmdant  that  he  received  the 
Day,  and  agreed  to  pay  tbe  price  charged, 
there  bebig  no  set-off  filed,  the  Jury  should 


have  been  Instructed  to  find  for  tiie  plaintiff. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  enter  judgment  for  plaintiff  tor  $20.70, 
with  6  per  cent  Interest  per  annum  thereon 
from  the  date  the  suit  was  commenced  before 
the  justice. 

BBYBUBM  and  OOODB,  IJ^  concur. 


MATTHEWS  v.  WALLACE. 
(Court  of  Appeals  at  St  Louis,  Mo.    Jan.  10, 
1901.) 

8TATUTB   OP  FRAtlDfl— PtBADINO-CONTRAOT 
OP  ■KFL0THS4T— HVIDBNCE— DAHAOSa 
— HARMLESS  ERROR. 

1.  A  complaint  need  not  show  a  contract  is 
without  the  statute  of  frauds;  it  is  a  matter  of 
defense  to  show  it  is  within  the  statute. 

2.  A  cootract  of  hiring  for  an  indefinite  time 
is  not  within  the  sutute  of  frauds,  as  it  may 
be  performed  to  the  satisfaction  of  the  parties 
within  a  year. 

3.  Admission  of  hearsay  evidence  bearing  ex- 
clusively on  a  fact  that  u  ondiaputed  la  harm- 
less. 

4.  Flaintift,  to  diminish  his  damages  by  rea- 
son of  defendant's  breach  of  his  employment  i> 
not  bound  to  seek  other  employment  where  he 
is  waiting  In  reasonable  expectation  of  being 
called  into  service  by  defendant  at  any  time. 

5.  That  plaintiff  la  paid  commiaaions  on  sales 
of  horses  to  defendant  after  the  time  he  testifies 
he  was  employed  by  defendant  to  train  his 
horses  Is  not  IncMisistent  with  his  assertion  of 
employment  the  sales  having  been  '"'t^ft*^ 
prior  to  the  emidoyment 

Appeal  from  Circuit  Court  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  E.  Fobs  Matthews  against  Wll- 
Ilnm  A.  Wallace.  Judgment  for  plalntUC. 
Defendant  appeals.  Affirmed. 

O.  W.  Emerson  and  E.  W.  Major,  for  ap- 
pellant Tapley  &  Kltzgerrell,  for  respond- 
ent 

Opinion. 

GOODEl  J.  PlalntUf  sued  on  a  contract  of 
hiring,  alleging  that  In  September,  1002,  he 
and  the  defendant  made  an  agreement  by 
which  the  defendant  employed  him  as  a 
horse  trainer  at  the  wage  of  HO  a  month, 
and,  as  an  additional  consideration,  plaln- 
tlfTs  board;  that  plaintiff  tben  notified  de- 
fendant he  was  ready  to  begin  work;  and 
that  he  remained  ready  to  begin  It  ftom  the 
time  the  contract  was  made  until  this  suit 
was  started.  Certain  acts  of  employment 
performed  by  the  plaintlfl  under  the  contract 
are  also  stated,  with  an  allegation  that  plain- 
tiff fully  performed  all  the  conditions  of  the 
contract  but  that  the  defendant  wholly  fail- 
ed to  perform.  Tbe  suit  orUflnated  before  a 
justice  of  the  peace,  and  no  answa  was  filed 
by  the  defendant 

It  is  said  that  plaintlfl  cannot  recover  be- 
cause of  the  Insufficiency  of  tbe  complaint  in 
falling  to  allege  that  tbe  work  which  tiie 
plaintiff  was  required  to  do  conld  be  per- 


V  1-  Sm  Fnutds,  sutute  ot  voL  It  Cant.  Dis.  H 
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formed  within  a  7car,  wMcb  omlBBion  author- 
ised the  Inference  that  the  contract  was  with- 
in the  statute  of  frauds.  It  was  not  Incum- 
bent on  the  plalntUE  to  show  afOrmativelj  in 
hla  complaint  that  the  contract  fell  outside 
the  statute  of  frauds.   That  it  was  within 
the  statute  was  matter  of  d^ense,  if  the  | 
tact  could  be  shown.  But  in  truth  tbe  hiring  i 
was  for  no  de&nite  time,  and  It  was  there-  j 
fore  without  the  statute,  because  the  con-  j 
tract  might  have  been  performed  to  the  sat-  i 
isfactlon  of  the  parties  wltliln  a  year.  Blest  i 
V.  Ver  Steeg  Shoe  Co..  97  Mo.  App.  157.  70  ; 
8.  W.  1081.  I 

The  point  is  made  that  the  weight  of  *the  i 
evidence  Is  against  the  plalntlfTs  version  of  i 
the  hiring;  as  to  which  it  suffices  to  say  that,  \ 
if  we  tliought  this  was  so,  we  would  be  pow-  i 
erless  to  Interfere,  as  there  Is  substantial  '■ 
evidence  on  both  sides  of  the  question  as  to  i 
what  were  the  terms  of  the  contract  Plain-  ' 
tiff  swore  he  hired  to  the  defendant  In  Au*  ■■ 
gust,  1002,  provided  he  could  obtain  a  re-  : 
lease  from  a  contract  he  bad  previously  made  ; 
with  J.  S.  Thomas.   Plaintiff  is  a  trainer  of  ! 
horses,  and  was  hired  by  the  defendant  to  i 
train  horses.  He  had  previously  agreed  with  i 
Thomas  to  train  a  horse  for  him.    Thomas  : 
readily  released  blm  when  asked  to  do  sq,  ! 
and  plaintiff  testified  that  on  September  4th  j 
he  notified  the  defendant  of  that  fact,  and  j 
made  a  binding  contract  with  the  latter  to 
wortE  for  blm  on  the  terms  above  stated; 
that  the  defendant  agreed  to  have  him  go  to 
work  as  soon  as  defendant's  wife  could  pre- 
pare a  room  for  him  to  occupy;  that  defend-  i 
aut  declared,  from  time  to  time,  he  would  i 
put  him  to  work  when  that  erent  happened,  i 
but  never  famished  him  any  employment. 
Defendant's  testimony  was  that  the  arrange-  • 
ment  between  blm  and  the  plaintiff  was  not  \ 
to  become  ^ectlve  as  a  contract  of  employ-  | 
ment  unless  defendant  succeeded  In  getting 
rid  of  a  man  and  his  wife  who  were  then  In 
his  service,  and  that  he  was  unable  to  get 
tld  of  them  because  bis  (defendant's)  wife 
wanted  to  keep  said  employe's  wife  to  do 
housework.   A  square  issue  of  fact  was  pre- 
sented as  to  what  the  arrangement  was,  and 
the  finding  of  the  jury  settled  the  issue. 

A  letter  from  Thomas  to  the  plaintiff  was 
introduced  In  evidence  to  show  that  Thomas 
released  the  plaintiff  from  his  employment,  I 
thereby  enabling  him  to  take  service  with  the 
defendant  Ttils  letter  was  objected  to  as 
hearsay.  Its  admission  ougbt  not  to  work  a 
reversal  of  the  Judgment,  since  the  essential 
facts  relating  to  this  particular  point  were 
that  the  plaintiff  was  released  from  bis  prior 
engagement  and  was  thus  at  liberty  to  work 
for  the  defendant  who  was  apprised  that 
this  was  so^  and  concluded  the  contract  with 
plaintiff.  It  was  unnecessary  to  put  the  let- 
ter in  etidence;  but  its  admission  could  not 
have  worked  prejudicial  error.  Inasmuch  as 
there  was  no  defease  made  on  the  ground 
that  plaintiff  was  withheld  from  defendant's 
■errlce  on  account  of  bla  prevlons  oonttact 


with  Thomas.  If  there  had  been  such  a  de- 
fense, it  would  have  been  necessary  to  over- 
come it  with  evidence,  and.  of  course,  with 
direct  evidence.  But  the  only  defense  Inter- 
posed was  that  the  hiring  of  plaintiff  was 
contingent  on  the  discharge  by  the  defendant 
of  the  man,  already  iu  his  service,  whose 
place,  according  to  defendant's  contention, 
plaintiff  was  to  take.  Perhaps  the  letter  was 
not  competent;  but  as  It  bore  exclusively  ou 
a  fact  tliat  was  undisputed,  It  affords  no 
cause  to  reverse  the  Judgment 

It  is  Insisted  tliat  even  If  plaintiff's  ver- 
sion of  the  agreement  Is  true,  he  was  bound 
to  seek  work  elsewhere  during  the  time  be 
was  waiting  to  enter  defendant's  service,  in 
order  to  diminish  the  sum  the  defendant 
would  tiave  to  pay  on  account  of  falling  to 
carry  out  the  contract.  There  might  be  mer- 
it in  this  point  If  plaintifr  had  been  notified 
the  defendant  would  not  give  him  employ- 
ment But  all  the  evidence  goes  to  show 
plaintiff  waited  in  expectation  of  being  call- 
ed into  service  by  the  defendant  at  any  time. 
With  that  expectation,  reasonably  founded  as 
It  was,  It  would  have  been  Improper  for  him 
to  engage  to  work  for  some  one  else. 

After  September  4,  1902,  on  which  date 
plaintiff  swore  be  was  employed,  he  was  paid 
commissions  by  two  persons  on  sales  of 
horses  made  to  the  defendant.  These  pay- 
ments are  cited  as  Inconsistent  with  the 
plaintiff's  assertion  that  he  was  then  in  the 
defendant's  employ,  since  he  could  not  legal- 
ly be  working  for  the  defendant,  and  at  the 
same  time  earning  money  as  the  agent  of 
other  persons  in  sales  of  horses  to  the  de- 
fendant. Those  commissions  were  paid  for 
sales  which  liad  been  initiated  prior  to  the 
time  plaintiff  was  employed  by  the  defend- 
ant and  were  compatible  with  fait  dealing 
on  his  part  under  bis  contract  ot  onploy- 
ment 

The  Judgment  Is  affirmed. 

BLAMD.  P.  3^  and  KSYBUHN,  concur. 

SISSON  T.  SDPRBME  COITBT  OF  HONOB. 

(Gonrt  of  AppeoJs  at  St  Louis,  Mo.   Jan.  19 
1904.) 

BENOFIT  ASSOCIATION  —  CONSTITUTION— TON- 
STRUOTION— AMENDMENT  AFTER  ISSUINa 
CBRTIFICATS— EFFECT. 

1.  Where  a  benefit  certificate  issued  by  a  mu- 
tual benefit  association  providea  that,  if  a  mem- 
ber lose  a  hand,  he  shsii  receive  a  certain  sum, 
the  member  may  recover  such  sum  If  his  band 
is  ao  injured  as. to  be  practically  useless  to  him, 
tboagh  it  la  not  entirely  ampntated. 

2.  A  member  of  a  benefit  association  is  not 
bound  by  an  amendment  to  its  constitution, 

{tassed  after  he  received  his  benefit  certificate, 
imitinff  his  right  to  recover  in  case  of  injury, 
unless  lie  expressly  consented  thereto,  tbough 
his  certificate  states  that  it  Is  Issaed  on  condi- 
tion that  be  comply  with  the  constitution  then 
iu  force  or  thereafter  to  be  enacted;  such  pro- 
▼irion  relating  only  to  his  duties  aa  a  member 
of  the  assodatton. 
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Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Eby,  Judge. 

Action  by  Harre  W.  SIbsod  against  tlie  8u> 
preme  Court  of  Honor.  Prom  a  Judgment 
In  faTor  of  plaintiff,  defendant  appeabk  Af- 
firmed. 

Jaa.  W.  Keynolds,  for  appellaift.  Geo.  W. 
Bmerson,  for  reqmndait 

BLAND,  P.  J.  The  defendant  is  a'  mutual 
benefit  association  organized  under  the  laws 
of  Illinois,  and  Is  doing  an  insurance  busi- 
ness on  the  assessment  plan.  On  June  2, 
1897,  plaintiff  became  a  member  of  the  de- 
fendant association,  and  received  a  certifi- 
cate of  membership  therein,  which  contains 
a  contract  whereby  the  defendant  Insured 
the  life  of  plaintiff-  In  favor  of  his  wife  In 
the  sum  of  $2,000.  The  certificate  of  insur- 
ance also  provides  that,  if  plaintiff  should 
become  disabled,  the  association  will  pay 
him  such  an  amount  as  should  be  provided 
by  its  constitution  and  by-laws.  At  the  time 
the  certificate  was  Issued,  section  1,  art.  2, 
of  the  constitution  and  by-laws  of  the  asso- 
ciation, provided  as  follows:  "If  a  member 
lose  a  foot  or  hand  by  accident,  he  shall  re- 
ceive one-fourth  of  the  amount  of  his  cer- 
tificate of  membership  in  cash  and  the  other 
three-fourths  at  death."  The  certificate 
states  that  It  was  Issued  upon  the  express 
condition  that  the  insured  should  comply 
with  the  constitution,  laws,  rules,  and  regn- 
lations  of  the  order  then  In  force  or  that 
might  be  thereafter  enacted.  In  May,  1900, 
the  defendant  association  amended  Its  con- 
stltutlon  by  enacting  section  106,  art.  13, 
which  reads  as  follows:  "If  a  member  lose 
a  foot  or  a  hand  by  accident,  resulting  in 
amputation  or  severance  at  or  above  the 
ankle  or  wrist,  be  shall  receive  one-fourth 
of  the  amount  of  his  certificate  of  member- 
ship in  cash."  On  October  24,  1901.  plain- 
tiff, while  pursuing  his  usual  avocation  (op- 
erating a  brick  plant),  accldently  caught  his 
left  hand  under  a  brick  press,  and  It  was 
severely  lacerated  and  injured.  The  suit  was 
to  recover  for  the  loss  of  the  left  hand. . 
Plaintiff  recovered  a  judgment  of  9500,  from 
which  the  defendant  appealed. 

There  are  but  two  questions  presented  by 
the  briefs  and  arguments  of  counsel.  (All  oth- 
er questions  arising  at  the  trial  are  conceded 
to  have  been  correctly  resolved  in  favor  of 
the  plaintiff.)  The  first  question  Is,  does  the 
evidence  show  that  plaintiff  lost  his  hand 
within  the  meaning  of  his  certificate  of  in- 
surance? The  evidence  Is  that  the  brick 
press  came  down  on  plaintiff's  left  band,  and 
mashed  off  the  two  middle  fingers  at  the 
knuckle  joint  and  the  Index  finger  above  the 
second  joint  Dr.  T.  E.  Walker  testified  that 
he  was  called  to  treat  the  injury  at  the  time 
It  happened,  and  that  he  found  the  hand 
pretty  badly  mashed  up,  but  not  so  badly  in- 
jured as  to  require  an  amputation  of  the  en- 
tire hand.  In  his  Judgment;  that  he  and  Dr. 


Love  amputated  the  second  and  third  fingers 
at  the  knuckle  Joint  and  the  index  finger  at 
the  second  joint;  that  for  all  practical  pur- 
poses the  hand  Is  lost;  that  the  stub  of  the 
index  finger  Is  stiff,  and  cannot  be  used  for 
any  purpose,  and  It  would  tiave  been  better 
if  it  had  been  amputated  at  the  Icnuckle; 
that  there  was  still  a  partial  action  of  the 
little  finger  and  thumb,  but  their  action  was 
impaired  by  the  Injury  to  the  leaders  in  the 
back  of  the  hand.  Plaintiff  testified  that  the 
circulation  In  ills  hand  was  bad;  that  his 
hand  got  cold,  and  even  in  hot  weather  he 
had  to  keep  it  In  his  pocket,  or  hold  it  In  tiis 
right  hand,  to  keep  it  warm;  that  it  was 
weak,  and  got  tired  very  soon  when  he  at- 
tempted to  use  It;  that  he  used  it  all  he 
could,  but  found  it  was  practically  useless 
as  a  hand;  that  he  was  keeping  a  small  gen- 
eral store,  and  assisted -his  wife  in  selling 
goods,  but  could  not  use  his  left  hand  to  tie 
up  packages;  that  he  coold  lift  light  articles 
for  a  litUe  while  with  it,  but  in  trying  to 
handle  queensware,  such  as  cups  and  saucers 
and  plates,  he  would  let  them  fall,  the; 
would  slip  out  of  his  band,  and  he  could  not 
hold  on  to  them;  that  the  leaders  in  the 
back  of  his  hand  seemed  to  be  drawn,  and 
on  account  of  this  he  could  not  bend  his  lit- 
tie  finger  without  pain;  that  bis  thumb  was 
weak,  and  the  thumb  and  little  finger  were 
of  very  little  use;  tliat  be  never  gave  his 
consent  to  the  passage  of  section  106,  art.  13. 
supra,  and  did  not  know  that  any  change  had 
been  made  In  the  constitution  until  after  be 
had  received  his  injury.  There  was  counter- 
vailing evidence,  not  material  to  be  noticed 
in  this  discussion,  as  the  question  for  solu- 
tion is,  should  the  court  have  nonsuited 
the  plaintiff  on  his  own  evldoice?  In  other 
words,  does  the  evidence  Introduced  on  be- 
half of  plaintiff  tend  to  show  that  he  lost  his 
left  hand  within  the  meanli^  of  the  certifi- 
cate of  insurance?  The  term  "accldently," 
In  a  policy,  it  has  been  repeatedly  held,  is 
used  In  its  ordinary  and  popular  sense. 
United  States  Mutual  Acdd^t  Association 
v.  Barry,  131  U.  S.  100,  9  Sup.  Ct.  755,  33  L. 
Ed.  60;  North  American  Life  &  Accident  In- 
surance Company  v.  Burroughs,  66  Pa.  43,  8 
Am.  Rep.  212.  In  Sheanon  v.  Pacific  Mutual 
Life  Ins.  Co.,  77  Wis.  618,  46  N.  W.  799.  9 
L.  R.  A.  685,  20  Am.  St.  Rep.  151,  It  was 
held  that  the  entire  destruction  of  both  a 
person's  feet  by  paralysis,  caused  by  an  ac- 
cidental pistol  wound  in  the  back,  was  with- 
in the  provisions  of  an  accident  insurance 
policy  providing  for  the  loss  of  two  entire 
feet,  notwithstanding  they  were  not  ampu- 
tated from  the  body.  In  Sneck  v.  Traveler's 
Ins.  Go.  of  Hartford,  88  Hun,  94,  34  N.  Y. 
Supp.  545,  the  plaintiff  was  injured  by  an 
accident.  His  insurance  policy  provided  for 
the  payment  of  certain  sums  If,  by  certain 
enumerated  causes,  he  should  lose  an  entire 
hand  by  severance.  The  evidence  tended  to 
show  that  about  one-half  of  plaintiff's  liand. 
anatomically  considered,  was  cat  off  by  • 
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planer,  but  that  the  rest  of  the  hand  wAb 
abaolntely  uselesa.  Flalntlfl  was  noDsuited 
by  the  trial  court  On  appeal  the  Supreme 
Gotut  of  New  ToTfc  said  that,  Inasmuch  as 
some  men  might  conclude  from  the  evidence 
that  for  all  practical  purposes  to  which  a 
hand  1b  adapted  there  wag  an  entire  loss  of 
the  use  thereof,  while  others  might  consid- 
er ttmt  neither  in  its  anatomical  construction 
nor  im  its  practical  use  as  a  hand  was  It  en- 
tlrtiy  destroyed,  the  question  was  one  of  fact 
for  the  Jury,  and  It  was  erroneous  for  the 
court  to  decide  It  as  a  matter  of  law. 

We  are  of  the  opinion  that  the  phrase, 
"should  lose  a  band,"  used  In  section  1,  art. 
12;  of  the  constitution  of  the  defendant  as* 
Bo^tion,  In  force  when  plaintiff  recelTed 
his  certificate  of  Insurance,  was  used  In  its 
orcttnary  and  popular  sense,  and  does  not 
mean  tiiat  there  should  be  a  total  destmo- 
tion  of  the  hand,  anatomically  speaking,  but 
that  the  loss  of  the  use  of  it  for  the  purpoaes 
to  which  a  hand  is  adapted  would  be  a  loss 
of  it,  within  the  meaning  of  section  1,  supra, 
of  the  laws  of  the  society.  The  physician 
who  operated  on  his  band  and  treated  It  aft- 
erwards testified  that  it  was  lost  in  the  sense 
that  It  was  of  no  practical  use.  The  evi- 
dence of  the  plaintiff  Is  sucb  as  to  show  that 
the  hand  Is  more  a  source  of  Inconvenience 
and  annoyance  than  of  utility,  and  that  for 
the  puiposes  to  which  a  band  is  adapted  it 
is  practically  worthless.  In  the  light  of  this 
character  of  evidence,  we  think  the  question 
of  whether  or  not  there  was  a  loss  of  the 
hand  was  properly  submitted  to  the  Jury. 

The  second  question  prescDted  for  solution 
is  whether  or  not  the  contract  of  Insurance 
muat  be  Interpreted  1^  sectioD  1,  art.  12,  of 
the  constitution,  in  force  at  the  time  of  its 
Issuance,  or  by  the  amendment  of  May,  1900. 
In  hts  application  for  membership  and  in- 
surance plaintiff  agreed  to  conform  in  all  re- 
spects to  the  constitution,  laws,  rules,  and 
usages  of  the  order  then  In  force  or  which 
might  be  adopted  thereafter  by  the  supreme 
council  of  the  association.  By  reason  of  this 
agreement  and  a  similar  one  in  the  certifi- 
cate of  membership  and  Insurance  It  Is  con- 
tended that  plaintiff  is  bound  by  section  106, 
art  13,  supra,  passed  In  May,  1900,  and 
could  not  recoTcr,  for  the  reason  he  bad  not 
lost  bis  whole  band.  In  the  case  of  Morton 
T.  Supreme  Council  of  Royal  League,  78  S. 
W.  269.  Judge  Goode,  of  this  court,  made  an 
exhaustlTe  review  of  the  authorities  on  this 
question,  citing  numerous  cases  In  this  and 
other  states,  and  conclusively  demonstrated 
that  the  doctrine  is  well  established  that  stip- 
ulations In  a  contract  of  insurance  like  the 
one  In  hand,  to  comply  with  future  by-laws 
and  regulations,  mean  the  member  will  com- 
ply with  such  by-laws,  rules,  and  regulations 
as  relate  to  bis  duties  as  a  member  of  the 
association,  but  do  not  mean  that  the  society 
may  Interfere  with  the  essential  provisions 
of  the  contract  of  insurance;  and  that  it  Is 
pownleBB  by  by-laws  or  otherwise  to  change 


or  modify  the  essentials  of  the  contract  of 
Insurance  without  the  express  consent  of  the 
member.  We  adhere  to  this  ruling,  and  bold 
that  the  certificate  of  Insuranxw  Is  In  no  wise 
affected  by  section  106,  art.  13,  supra. 
The  Judgment  Is  affirmed. 

RBYBURN  and  GOODE,  33^  concur. 


SHT  T.  SHT. 

(Court  of  Appeals  at  St  Louis,  Mo.  Jan.  19, 
1901.) 

DIVORCS— INTOLERABLE  mDIONITnGS— 
EVIDENCE. 

1.  Evidence  in  a  suit  in  which  both  parties 
■ought  a  divorce  on  the  ground  of  intoleruile  in- 
dignities held  to  authorize  the  denial  thereof  to 
the  wife,  but  not  the  denial  to  the  husband. 

Appeal  from  Circuit  Court;  Pike  County; 
D.  H.  Eby.  Judge. 

Suit  by  Ora  Shy  against  Simeon  Shy  for 
divorce.  Defendant  filed  a  cross-bill.  Dlvoroe 
denied,  and  both  parties  appeaL  Modified. 

Pearson  &  Pearson,  for  plalntlfl.  Ball  & 
Sparrow,  for  defendant 

REYBUBN,  J.  Plaintiff  sued  defendant 
I  for  divorce,  and  defendant  in  turn  by  cross- 
!  bill  asked  like  relief,  each  charging  against 
I  the  other  in  statutory  language  the  perpetra- 
tion of  Intolerable  Indignities,  specifically 
detailed,  and  which  will  appear  In  the  course 
of  the  consideration  of  the  case.  XTpon  full 
hearing,  the  circuit  court  refused  a  divorce 
to  either  party,  and  both  husband  and  wife 
have  appealed.  The  court  further  made  an 
order  of  allowance  to  the  latter  of  $25  per 
month  as  tem[>orary  alimony  pending  appeal, 
fCO  for  attorneys'  fees,  and  $50  for  suit  mon- 
ey, and  defendant  excepted  to  this  ruling  and 
also  appealed  therefrom.  After  an  acquaint- 
ance of  several  years,  the  parties  hereto  were 
married  on  the  14th  day  of  November,  1900, 
and  on  the  4th  day  of  May,  1901,  the  wife 
left  her  husband  and  remained  apart  from 
him  until  the  8th  day  of  October,  1901.  when 
she  resumed  marital  relations  with  him.  but 
again  on  the  20th  day  of  July,  1902.  plaintiff 
left  finally,  and  on  the  21st  day  of  November, 
1W2,  brought  this  action.  Both  parties  were 
i  natives  of  Pike  county,  where  the  suit  was 
!  brought  Plaintiff,  a  daughter  of  a  tailor, 
had  been  educated  In  the  public  schools  of 
Louisiana,  and  at  the  time  of  the  beginning  of 
the  acquaintance  with  her  future  husband 
was  commendably  earning  her  own  liveli- 
hood in  a  millinery  store  In  that  dty.  De- 
fendant had  always  resided  on  a  farm,  and 
to  within  a  year  or  two  of  his  marriage  had 
farmed  in  partnership  with  a  married  broth- 
er, and  made  his  home  with  him.  At  death 
of  the  latter  be  had  continued  to  live  with 
the  widow  and  her  two  small  children,  and 
conducted  the  farm  for  the  Joint  benefit  of 
bis  sfster-in-law,  her  children,  and  himself. 
The  precise  ages  of  the  parties  were  not  dis- 
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closed,  bat  from  tbe  tegtimony  plaintiff  ap* 
peared  to  have  been  about  25  years  old,  and 
defendant  was  probably  10  years  her  senior, 
at  time  of  their  union.  Defendant  took  hia 
bride  to  tbe  bouse  of  his  widowed  sister-in- 
law  to  reside.  Undoubtedly  the  surroundings 
of  ttiis  new  life  proved  distasteful  to  plain- 
tiff, end  the  bard  work  upon  the  farm  soon 
became  laborious,  and  almost  from  the  first 
she  showed  great  dlssatlBfactioD,  and,  as  re- 
cited, after  a  brief  trial  she  departed,  and 
began  a  proceeding  for  dlTorce,  which  was 
dismissed,  when  tbe  defendant,  after  much 
persuasion  and  earnest  entreaties,  prevailed 
on  her  to  return  upon  the  condition  and  as- 
surance that  be  should  build  a  home  for  her- 
self, where  they  could  live  away  from  tbe 
sister-in-law  and  children,  and  he  fulfilled 
this  promise  by  building  a  small  house  under 
her  directions  and  according  to  plans  ap- 
proved by  her.  After  completion  and  occu- 
pancy of  the  new  dwelling  by  them,  plain- 
tifTs  dissatisfaction  continued  unabated,  and 
her  final  departure  ensued,  and  this  second 
suit  for  divorce  was  begun. 

The  causes  of  divorce  set  forth  by  plaln- 
tlCF,  and  upon  which  she  relied  for  legal  sep- 
aration, were  that  her  husband  was  always 
quarrelsome  and  gruff  to  her  and  never  had 
a  kind  or  pleasant  word  for  her;  that  they 
lived  on  a  farm,  and  she  did  all  the  house- 
work and  cooking  for  them  and  a  hired  band, 
and  defendant's  treatment  of  ber  was  that 
of  a  hireling  or  scfrvant  woman  working 
simply  for  her  board;  that  he  gave  her  no 
money  to  purchase  clothes  with,  although  a 
man  in  well  to  do  circumstances,  and  they 
bad  barely  sufficient  articles  in  the  house  for 
bouseke^lng,  and  be  refused  to  let  her  buy 
necessary  articles  for  housekeeping;  that  be 
refused  to  bring  her  to  town  to  see  her  par- 
ents, or  to  let  her  have  a  horse  to  come  to 
town,  and  she  was  forced  to  walk  five  or  six 
miles  to  get  to  town;  that  he  would  insist  on 
ber  rising  as  early  as  3  o'clock  In  the  morn- 
ing to  get  breakfast,  and,  when  she  declined, 
would  threaten  her  with  violence,  and  but 
for  the  timely  appearance  of  the  hired  baud 
might  have  done  her  bodily  harm;  that  be 
frequently  apoke  disrespectfully  of  and  curs- 
ed her  mother;  that  he  was  dirty  and  filthy 
in  his  person,  and  would  not  wash,  and  kept 
himself  in  such  condition  thereby  that  to 
come  in  contact  with  blm  as  his  wife  was 
repulsive  and  loathing  to  plaintiff,  and  finally 
became  Intolerable. 

The  cross-bill  of  defendant  was  based  on 
the  averments  that  at  the  time  of  her  first 
departure,  before  and  thereafter,  she  accused 
him  of  having  another  woman,  meaning  de- 
fendant's sister-in-law,  with  whom  he  lived 
as  his  wife,  all  of  which  was  absolutely  un- 
true, and  to  the  great  injustice  of  bis  sister- 
in-law  as  well  as  himself;  that  be  bad  of- 
fered every  inducement  in  his  power  to  per- 
suade her  to  return  and  live  with  him;  that 
■he  demanded  that  he  build  her  a  home,  and, 
to  Induce  plaintiff  to  again  retain  and  Uve 


with  him,  he  did  buUd  a  house,  and  she  de- 
manded in  addition  that  he  have  his  life  in- 
sured for  12,000  and  make  ber  a  deed  to  40 
acres  of  land;  that  he  declined  the  last 
proposition,  but  she  rettumed  to  live  with  him 
after  he  built  the  house,  but  h^  conduct 
towards  him  became  worse,  and  that  she 
abused  him,  and  applied  towards  him  names 
such  u  "old  fool.  Jackass,  and  scoundrd"; 
that  time  and  again  she  locked  him  out  of 
the  house,  pulled  his  mustatdie  and  hair, 
slapped  him  in  the  face,  and  rarely  spoke  a 
kind  word  to  Mm;  that  when  he  was  sick  in 
bed  for  several  days  he  sent  -for  plaintiff, 
who  was  then  visiting  her  parents,  and  en- 
treated her  to  come  to  blm,  which  she  re- 
fused, declining  to  visit  blm  or  care  for  him; 
that  she  refused  to  cook  for  the  hands  during 
harvest,  and  insisted  at  such  season  upon  go- 
ing to  town,  when  defendant  was  exceedingly 
busy  with  the  harvest;  that  she  told  him  re- 
peatedly she  did  not  love  him,  but  hated  him, 
and  would  not  live  with  him,  and  that  there 
were  otb&  men  in  the  world  besides  him, 
aud  some  of  them  bad  hugged  and  kisaed 
ber.  These,  the  chief  allegations  contained 
in  both  petition  and  cross-bill,  are  thus  sub- 
stantially reproduced,  because  it  Is  not  deem- 
ed essential  to  'epitomize  the  bulky  record 
exhibiting  tbe  lengthy  examination  of  the 
numerous  witnesses  produced. 

The  testimony  of  the  plaintiff  herself  sub- 
stantiated the  grounds  of  her  petition  fnlly 
and  In  detail.  Of  her  family,  her  mother 
testified,  but  her  evidence  did  not  confirm  the 
statements  of  plaintiff,  nor  touch  upon  any 
material  fact  The  testimony  of  a  married 
sister,  however,  In  a  measure  and  within  lim- 
its, corroborated  the  evidence  of  plaintiff. 
This  witness  deposed  that,  while  she  was 
visiting  them,  plaintiff  was  111  at  night,  and 
affiant  had  been  compelled  to  go  to  ber  aid, 
as  defendant  continued  to  slumber  undisturb- 
ed and  Indifferent;  also,  that  on  one  occasion, 
when  the  children  had  been  sommarily  left 
by  their  mother  and  were  dirty,  plaintiff  and 
deponent  had  cleaned  and  cared  for  tbem, 
but  they  cried  and  annoyed  plaintiff,  and 
witness  suggested  to  defendant  that  he  ought 
to  take  his  wife  away,  that  she  could  not 
bother  with  these  children,  and,  with  pro- 
fanity and  anger,  he  replied  It  was  none  of 
her  business;  that  defendant  accused  plain- 
tiff to  this  witness  of  laziness,  Indolence,  and 
extravagance,  and  swore  at  her.  To  this 
meager  extent,  and  no  further,  did  the  state- 
ments of  plaintiff  receive  support  and  con- 
firmation by  any  other  testimony,  while  they 
were  denied  and  refuted,  not  only  by  defend- 
ant and  bis  slster-In-Iaw,  but  by  tbe  avowals 
of  the  many  witnesses  examined  on  behalf 
of  defendant  This  latter  testimony  was 
elicited  from  the  trsdesmen  with  whom  de- 
fendant had  dealt  for  many  years;  many  of 
bis  neighbors,  knowing  him  all  bis  life,  who 
were  familiar  with  his  habits  and  mode  of 
Itf^  and  had  frequent  and  dally  opportuni- 
ties to  observe  and  Judge  of  blfl  penwiuU  cos- 
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dnct,  aud  witness  his  deportment  towards  his 
wife  and  his  slster-in-iaw;  the  carpenter  and 
his  assistant  who  aided  In  planning  the  house 
and  built  It.  and  during  its  constmctlon  lived 
with  defendant;  the  contractor  who  plastered 
the  new  house,  worked  on  It  and  the  bam, 
and  also  resided  at  the  bouse  of  plaintiff  for 
fonr  weeks  during  the  work;  the  cashier  of 
the  bank  with  which  defendant  transacted 
business,  and  who,  at  his  solicitation,  called 
on  plaintiff  after  the  first  separation  to  bring 
about  a  reconciliation;  the  negro  hand  who 
had  worked  for  defendant  for  17  years;  the 
white  farm  hand  who  was  with  defendant 
when  the  new  house  was  erected;  the  owner 
of  the  threshing  machine  who  threshed  de- 
fendant's wheat  In  a  word,  about  all  the 
persons  who,  in  the  narrow  routine  and 
course  of  defendant's  daily  life,  had  been 
brought  into  close  and  familiar  Intercourse 
with  blm  for  many  years,  incluslTe  of  the 
period  of  his  marriage,  appeared  at  the  trial 
and  gave  their  testimony.  These  witnesses, 
in  unbroken  line,  negatived  emphatically  the 
accusations  and  complaints  made  by  the 
plaintltr  in  her  petition  and  by  her  testimony; 
and  some  in  one  detail,  and  some  in  oth^ 
particulars,  all  tended  to  confirm  and  verify 
tiie  grounds  of  divorce  advanced  on  defeud- 
ant^e  behalf.  From  this  mass  of  testimony  the 
conclusion  Is  irresistibly  drawn,  and  it  was 
established  as  facts  beyond  doubt,  that  de- 
fendantlivedin  a  plain  manner,  but  in  the  usu- 
al style  befitting  his  class;  that  his  personal 
habits  T^pectlng  cleanliness  of  person  were 
criticised  without  just  cause;  that  his  sister- 
in-law  was  a  woman  of  honest,  upright,  and 
admirable  character,  industrious  in  her  hab- 
its, who  after  her  husband's  death  had  en- 
deaTored  to  take  his  place,  as  far  as  she 
could,  in  continuing  the  farming  partnership 
existing  between  him  and  her  brother-in-law, 
and  bring  up  her  small  clilldren;  that  the 
Imputations  upon  her  conduct  and  insinua- 
tions of  her  relations  with  the  defendant,  her 
l»otfaer-in-law,  were  wholly  unfounded  and 
grossly  unjust  to  her;  that  defendant  him- 
self was  a  plain,  industrious,  unassuming 
citizen,  engaged  diligently  in  farmii^  pur- 
suits, and  during  his  brief  marital  experience 
had  discharged  his  duties  towards  plaintiff 
as  lier  husband  with  kindness  and  affection, 
and  that  his  d^rtment  towards  her  had 
been  characterized  by  a  degree  <tf  patience, 
kindness,  and  forgiveness  rarely  encountered; 
that  the  base  charges  made  against  him.  Im- 
puting Improper  relations  with  the  widow  of 
his  dead  brother,  to  whom  it  appeared  he  was 
sincerely  attached,  and  whose  death  he  con- 
tinued to  lament,  were  wholly  untrue  and 
devoid  of  any -foundation.  Upon  a  careful 
review  and  oonslderation  of  the  voluminous 
testimony  submitted,  we  have  no  hesitancy  in 
concluding  that  defendant  was  the  Innocent 
and  Injured  party,  and  that  be  fully  made  out 
the  allegations  of  his  cross-bill,  and  is  en- 
titled to  the  reUtf  afforded  by  the  statute. 
Hie  judgment  dismissing  plaintiff's  petition 


is  accordingly  affirmed,  and  the  order  award- 
ing plaintiff  temporary  alimony  Is  reversed, 
'  but  the  allowance  for  attorneys*  fees  and  for 
salt  money  is  affirmed,  and  the  Judgment 
dismissing  defendant's  cross-bill  Is  reversed, 
and  the  cause  remanded  with  directions  to 
the  trial  court  to  award  blm  a  decree  of  di- 
vorce fnmi  plaintiff. 

BLAND,  P.  3.,  and  QOODZ,  J.,  concur. 


BLACK  V.  GOLDEN  et  al.* 
(Court  of  Appeals  at  St  Louis,  Mo.   Jan,  19. 

1004.) 

LANDLORD   AND   TJDNANT  —  CROPPBR'S  CON- 
TRACT—CO  NSTRUCTION— CO  N  VE  R - 
SIGN-COSTS. 

1.  Where  defendants  rented  certain  lands 
from  plaintifl.  on  which  to  raise  a  crop  of  corn, 
agreeing  to  deliver  in  plaintiff's  crib  two-fifths 
of  the  corn  raised  on  the  land,  as  rent  and 
nothing  was  said  as  to  the  fodder,  the  parties 
were  tenants  in  common  thereof,  and  hence 
plaintiff  was  entitled  to  recover  two-fiftiia  of 
the  fodder  In  addition  to  the  corn. 

2.  In  an  action  for  the  wrongful  conversion  of 
certain  fodder  by  a  tenant,  defendant  is  not  en- 
titled to  recover  costs,  though  pleintifTs  recov- 
ery was  only  $47  damages. 

Appeal  from  Circuit  Court,  Knox  County; 
E.  R.  McKee,  Judge. 

Action  by  Ambrose  B.  Black  against  Scott 
Golden  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Affirmed. 

O.  D.  Jones  and  Jas.  DoraUt  for  appellants. 
0.  D.  Stewart  for  respondent 

BLAND,  P.  J.  Omitting  caption,  the  peti- 
tion Is  as  follows:  "The  plaintiff  states  that 
he  la  now,  and  was  during  the  year  1901, 
and  for  several  years  prior  thereto,  the  owner 
of  the  southwest  fourth  of  the  southeast 
quarter  of  section  thlrt^-one  (31),  township 
sixty-two  (62),  range  twelve  (12),  Knox  coun- 
ty, Missouri,  and  tiiat  he  rented  said  land  to 
defendants  for  the  year  1901  to  be  cultivated 
In  corn,  and  that  defendants  agreed  and 
promised  plaintifl  to  give  him  two-fifths  of 
the  crop  raised  on  said  land,  and  to  husk 
plaintiff's  part  of  the  com  and  put  it  in 
plaintiff's  crib;  and  plaintiff  says  that  de- 
fendants cut  the  stalkS'  and  com  raised  on 
said  land  and  put  it  in  shocks,  and  that  they 
refused  and  failed  to  deliver  or  account  for 
plaintifTs  part  of  the  shock  fodder,  and  con- 
verted the  same  to  their  own  use,  and  that 
plalnUCTs  part  of  said  fodder  was  reasonably 
worth  eighty  ($80)  dollars.  Wherefore  plain- 
tiff prays  Judgment  for  the  sum  of  eighty 
($80)  dollars  and  bis  costs."  The  answer  ad- 
mitted that  plaintiff  was  the  owner  of  the 
land  described;  admitted  that  the  defendants 
rented  the  land  for  the  year  1901,  to  be  cul- 
tivated In  com;  admitted  that  they  agreed  to 
give  plaintiff,  as  his  rent  for  the  use  of  the 
said  land,  two-fifths  of  the  com  raised  on 
said  land,  to  be  delivered  In  the  plaintiff's 
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crib;  admitted  that  tbey  cut  tbe  corn  raised 
OD  the  land,  and  that  ibej  refused  to  deliver 
to  plalntUf  one-third  ot  the  shock  fodder,  and. 
converted  the  same  to  their  own  use;  and 
alleged  that,  in  delivering  two-fifths  of  tbe 
com  In  plaintiff's  crib,  they  paid  plalntlft  all 
the  rent  reserved  for  the  use  of  the  land. 
Wlsemau,  who  was  the  agent  of  plaintiff  for 
tbe  purpose  of  renting  tbe  land,  testified  that 
the  defendants  applied  to  blm  to  rent  the 
land,  and  he  made  two  propositions  to  them: 
rirst,  that  they  could  have  the  land  for  one- 
half  the  com  In  the  field;  second,  for  two- 
fifths  in  the  crib— and,  after  considering  tbe 
propositions,  they  accepted  the  latter,  and 
agreed  to  deliver  two-fifths  of  the  com  In  the 
crib;  that  there  was  nothing  aald  about  the 
shock  fodder  or  stalks.  The  testimony  of  tbe 
defendants  is  th»t  they  rented  from  plaintiff 
tbroi^h  Wiseman,  his  agent,  and  agreed  to 
pay  two-fifths  of  tbe  com,  delivered  in  tbe 
crib,  &b  rent.  It  Is  admitted  that  two-fifths 
of  the  com  was  husked  by  defendants,  and 
delivered  In  tbe  pialntlfTs  crib.  Tbe  defend- 
ants did  not  reside  upon  the  land,  nor  did 
the  plaintiff.  Tbe  testimony  shows  that  de- 
fendants occupied  tbe  lend  until  tbe  1st  of 
March.  1002,  without  objection  from  the 
plaintiff.  On  this  evidence  tbe  trial  court 
ruled  that  plaintiff  and  defendants  were  ten- 
ants In  common  of  the  corn  and  the  shock 
fodder,  and  that  plaintiff  was  entitled,  as 
such  tenant  in  common,  to  two-fifths  of  the 
shock  fodder.  Under  this  ruling  the  Jury 
found  for  plaintiff,  and  assessed  bis  damages 
at  tbe  sum  of  $47.  After  unavailing  motions 
for  new  trial  and  in  arrest  of  Judgment,  de- 
fendants appealed. 

The  case  is  on  all  fours  with  Moser  v. 
Lower,  48  Mo.  App.  65,  and,  on  the  author- 
ity of  that  case,  we  bold  that  the  plaintiff 
was  entitled  to  recover. 

Defendants  moved  to  tax  tbe  cost  to  the 
plaintiff,  for  the  reason,  as  alleged,  that  tbe 
Bult  is  on  contract,  and,  the  recovery  being 
for  $47,  under  the  statute  plaintiff  was  liable 
for  tbe  costs.  The  subject-matter  of  the  suit 
arose  out  of  contract,  but  it  Is  not  on  the  con- 
tract to  recover  two-fifths  of  the  fodder  com. 
In  kind,  but  for  damages  for  its  wrongful 
conversion  by  tbe  defendants,  and  hence 
sounds  in  tort,  and  defendants  were  properly 
taxed  with  tbe  coats. 

The  Judgment  la  affirmed. 

BBYBITRN  and  GOODR,  JJ.,  concur. 


8PAIJ>IN'a  T.  CITT  OF  EDINA. 
(Court  of  Appeals  at  St.  Louis,  Ma   Jan.  19, 

1904.) 

NEW  TRIAX^NEWLT  DISCOVERED  BVIDSNOB— 
M  E  ARSAY—APPE  AL. 
1.  On  a  motioD  bv  defeDdant  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  in 
an  action  for  injorios,  affidavits  of  conversations 
with  plaintiff's  tiusband  as  to  her  physical  con- 
dition  before  the  injury  should  be  disregarded 
as  hearsay. 


I     2.  Where  tbe  evidence  was  conflletlog  in  an 

action  for  injuries,  the  court's  action  in  setting 
I  aside  a  verdict  for  piaintifE  as  against  the 
weight  of  evidence  is  not  reviewable  on  appeal. 

Appeal  from  Clrcnlt  Cour^  Knox  County; 
£.  B.  McKee^  Judge. 

Action  by  BUen  0.  Spalding  against  the 
city  of  Edlna.  From  an  osdet  setting  aside 
a  verdict  In  favor  ct  plaintiff,  and  granting 

I  a  new  trial,  she  appeals.  Affirmed. 

I 

I  0.  R.  Fowler  and  L.  F.  Oottey,  for  appel- 
;  lant.  F.  J.  O'Reilly,  0.  D.  Stewart,  and  G. 
j  R.  Baltbrope,  for  respondent. 

I 

;     BLAND.  P.  J.  Tbe  suit  la  to  recover  dam- 
i  ages  allied  in  the  petition  to  have  resnlted 
i  from  a  fall  by  plaintiff,  caused  by  a  defective 
;  sidewalk  negligently  maintained  on  tbe  side 
;  of  one  of  its  streets  by  tbe  defendant  city, 
i  -The  answer  was  a  general  denial  and  a  plea 
j  of  contributory  n^Ugeuce.   The  verdict  was 
I  for  tbe  plaintiff,  which,  on  motion  of  defend- 
!  ant.  the  court  set  aside  and  awarded  a  new 
;  trial,  assigning  as  reasons  for  its  action, 
I  first,  "on  account  of  newly  discovered  evl- 
i  dence  since  the  trial";  and,  second,  "on  the 
I  further  ground  that  the  verdict  is  against  the 
i  greater  weight  of  the  evidence  in  the  cause.'* 
{  From  the  order  setting  aside  tbe  verdict  and 
,  granting  a  new  trial,  plaintiff  duly  appealed 
The  evidence  is  voluminous,  and  we  vrill 
I  content  ourselves  with  a  brief  statement  of 
'  what  we  find  It  tends  to  prove.  For  plaintiff 
:  it  tends  to  prove  that  on  the  night  of  October 
I  17,  1900,  she  and  her  husband  were  walkluar 
\  «lde  by  side  on  tbe  east  side  of  Main  street, 
I  between  Jackson  and  Smallwood  streets,  in 
I  the  defendant  city,  when  her  husband  at^ 
i  ped  on  the  end  of  a  loose  board  in  (be  side- 
j  walk,  causing  it  to  fly  up.  and  plaintiff.  In 
i  tbe  act  of  stepping,  caught  her  foot  under 
j  the  board,  and  was  thrown  forward,  falling 
i  on  tbe  sidewalk  with  such  force  as  to  knock 
her  senseless  for  tbe  time  being;  that,  after 
recovering  from  tbe  immediate  shock  caused 
by  the  fall,  with  the  aid  of  her  huslHind,  she 
walked  to  her  home  (a  short  distence).  Slie 
testified  that  the  fall  caused  her  such  great 
pain  that  she  liad  to  teke  morphine  before 
she  could  sleep;  that  since  tbe  fall,  and  down 
to  tbe  day  of  the  trial,  she  had  suffered  al- 
most continuously  from  severe  pain  in  her 
back  and  in  the  back  of  her  head;  that  there 
is  a  sore  spot  between  her  shoulders  from 
which  tbe  pain  seems  to  start,  and  then  runs 
into  tbe  back  of  her  head  like  wires;  that  at 
times  tbese  pains  shoot  down  her  spine  caus- 
ing a  heavy  sensation  In  her  lower  Ilmba  and 
feet,  and  that  this  condition  has  continually 
grown  worse  since  her  fall;  that  she  ia  un- 
able to  either  sit  or  stand  with  her  back  in 
an  erect  position;  that  prior  to  and  up  to  the 
day  of  her  fall  she  was  In  good  health  and 
flesh,  was  strong,  and  weighed  from  165  to 
170  pounds.    She  furth^  testified  that  she 
bad  frequently  passed  over  tba  sidewalk  be- 
fore her  fall,  and  knew  tiiat  some  of  the 
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aoarda  in  it  were  loose,  and  tbat  tbe  walk 
waa  out  of  repair,  bnt  it  was  the  usual  and 
•lirect  route  to  and  from  her  borne  to  tbe 
town,  and  tdie  could  not  bare  reached  ber 
home  on  tbe  night  of  her  injury  without  go- 
ing a  considerable  distance  out  of  her  way; 
that  when  she  fell  she  was  walking  along  in 
the  usual  way,  was  looking  at  tbe  txiards  In 
front  of  her;  tbat  the  walk  was  used  by  oth- 
er people,  and  she  had  no  idea  but  tbat  she 
could  walk  over  it  in  safety.  She  also  testi- 
fied that  about  13  months  j^or  to  falling  on 
tbe  walk  she  fell  about  three  or  four  feet 
down  a  stairway,  hurting  ber  right  shoulder, 
and  that  the  soreness  In  her  shoulder  con- 
tinued for  a  few  days  thereafter;  but  she 
suffered  uo  discomfort  from  the  stairway  fall, 
and  after  Its  occurrence  she  nerer  bad  better 
bealth  In  ber  life  up  to  tbe  time  she  fell  on 
tbe  sidewalk.  Dr.  Jergin  testifled  that  plain- 
tiff called  on  bim  the  last  of  October  or  the 
first  of  November,  IDOO,  for  treatment  for 
the  Injury  she  claimed  to  bare  received  from 
the  fall  on  the  ^dewalk;  tliat  at  the  time 
she  complained  of  intense  pain  in  tbe  back 
of  ber  neck,  head,  and  shoulder;  that  be  pre- 
scribed for  her,  and  continued  to  do  so  until 
tbe  last  of  NoTcmber,  when  be  moved  away 
from  the  town;  that  be  bad  examined  her 
once  since;  that  there  was  no  change  in  her 
condition  except  In  ber  appearance  and  loss 
of  flesh;  tbat  she  was  suffering  from  a  nerv- 
ous affliction  known  as  "localized  neuritis," 
which  could  be  caused  by  a  fall  or  shock, 
and  that  tbe  injury  plaintiff  complained  of 
could  be  caused  by  the  fall  she  had  on  the 
sidewalk,  and  in  his  Judgment  tbe  fall  did 
cause  the  injury.  Dr.  Jergin's  evidence  was 
corroborated  by  that  of  Dr.  Brown,  who 
treated  plaintiff  in  January,  1901.  Tbe  side- 
walk was  constructed  by  laying  three  paral- 
lel stringers  lengthwise  on  the  street  and 
nailing  boards  crosswise  thereon.  Tbe  evi- 
dence for  plaintiff  is  tbat  tbe  stringers  in  the 
sidewalk  where  plaintiff  fell  were  so  rotten 
tbat  they  would  not  hold  nails,  that  some  of 
tbe  boards  were  loose,  and  ttiat  this  defect- 
ive condition  was  observable  to  any  one  pass- 
ing over  tbe  sidewalk.  The  evidence  further 
shows  tbat  John  F.  Beal,  a  member  of  the 
board  of  aldermen  of  defendant  city,  fre- 
quently passed  over  the  walk  before  plaln- 
tifTs  fall  on  it.  Samuel  Randolph  testified 
tbat  he  was  street  commissioner  of  the  de- 
fendant city  for  six  years  prior  to  May,  1900, 
and  was  well  acquainted  with  the  sidewalk 
In  question;  that  it  was  in  bad  condition 
in  April,  1900;  tbat  in  an  effort  to  repair  tbe 
walk  he  drove  nails  in  the  stringers  to  fas- 
ten down  the  loose  boards,  but  the  stringers 
were  so  rotten  they  would  not  hold  tbe  nails. 
Tbe  evidence  also  is  that  the  walk  was  not 
repaired  between  the  months  of  April  and 
November,  1900.  For  tbe  defendant  tbe  evi- 
dence tends  to  show  that  tbe  surface  of  the 
walk  appeared  to  be  in  good  condition,  and 
that  the  stringers  were  not  all  rotten,  but 
were  partially  decayed,  and  to  a  casual  ob- 


server no  defects  appeared  to  exist  In  the 
sidewalk.  Dr.  O'Brien  testified  for  defend- 
ant that  he  lived  Just  across  the  street  from 
plaintiff  in  the  years  1889  and  1800;  that  in 
1899  plaintiff,  in  a  conversation  with  Iilm, 
stated  that  she  had  spells  with  her  back, 
and  felt  feeble;  tbat  she  had  pains  through 
her  body,  and  could  not  endure  what  she  had 
endured  at  other  times;  that  she  had  fallen 
downstairs,  and  It  had  Injured  ber  very 
much;  tbat  early  in  the  spring  of  1900  be 
had  a  second  conversation  with  her;  tbat 
she  was  carrying  a  hoe  at  the  time,  and  he 
said  to  her  tbat  she  ought  not  to  do  such 
bard  work,  and  she  replied  that  If  she  had 
the  strength  she  once  bad  she  would  not 
mind  such  work,  but  her  health  was  not  as 
good  as  it  used  to  be,  and  she  did  not  have 
the  same  endurance  as  in  former  years;  tbat 
since  she  had  fallen  downstairs  she  did  not 
feel  so  well;  that  he  condoded  she  was  suf- 
fering from  rheumatism  and  female  weak- 
ness; that  he  never  examined  Iier,  and  nev- 
er prescribed  for  ber;  that  she  never  con- 
sulted him  as  a  physician;  that  he  noticed 
the  plaintiff  at  ber  ordinary  work  about  her 
house  until  up  to  tbe  time  be  removed  to 
St.  Louis  (November  20,  1900.)  He  gave  It 
as  his  opinion  that  plaintilTs  present  condi- 
tion could  not  have  been  caused  by  the  fall 
on  the  sidewalk,  but  was  caused  by  tbe  fall 
on  tbe  stairway  and  excess  of  urea  In  ber 
system.  Dr.  Campbell  testified  tbat  be  was 
-consulted  by  plaintiff  after  she  fell  down  the 
stairway,  but  not  after  she  fell  on  the  side- 
walk, and,  in  his  opinion,  her  condition  was 
caused  by  the  fall  on  the  stairway,  which 
condition  was  aggravated  by  the  fall  on  the 
sidewalk.  Mrs.  Freel  testified  tbat  she  met 
plaintiff  after  she  had  ftillen  down  the  stair- 
way, and  plaintiff  was  all  doubled  over, 
and  said  she  bad  fallen  down  a  stairway 
in  a  kind  of  twist,  and  did  not  believe  she 
would  ever  get  over  It;  tbat  abe  got  a  twlat 
in  the  fall. 

With  the  motion  to  set  aside  tbe  verdict  for 
new  trial  was  filed  the  affidavit  of  the  city  at- 
torney and  the  affidavits  of  the  newly  dis- 
covered witnesses.  The  affidavits  of  tbe  wit- 
nesses are  as  follows: 

"Mrs.  Ellen  McKendry  on  her  oath  states: 
Tbat  she  now  resides  in  the  city  of  Edina, 
Knox  county,  Missouri,  and  that  she  Is  ac- 
quainted with  Mrs.  Ellen  Spaulding,  plaintiff 
In  the  cause  now  pending  in  Knox  circuit 
court  wherein  the  city  of  Edina  is  defendant. 
That  she  first  formed  an  acquaintance  with 
the  said  Ellen  Spaulding  on  the  18th  day  of 
August,  189S,  who  was  then  living  in  tbe 
town  of  Baring,  Mo.,  at  the  residence  of  John 
Spaulding,  who  was  then  living  in  the  dty  of 
Edina,  and  with  whom  affiant  was  then  living 
and  continued  to  live  till  al>out  tbe  17tb  day 
of  Decemb^,  1898.  Tbat  during  that  time 
tbe  said  Ellen  Spaulding  often  visited  the 
house  of  the  said  John  Spaulding,  who  was 
her  fatber-ln-law,  and  the  affiant.  In  conver- 
sation wltb  Ellen  Spaulding  during  that  time, 
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was  often  Informed  by  the  said  'Bllea  Spaold- 
Ing  tbat  sbe  was  suffering  with  great  and  In- 
tense pains  Id  her  back  and  limbs,  and  tbat 
said  pains  In  her  back  and  limbs  had  been 
continuoua  for  several  years  prior  to  tbat 
time;  and  that,  owing  to  the  condition  of  ber 
back,  she  was  often  In  such  a  condition  as  to 
render  her  nnable  to  do  anything,  and  was 
often  compelled  to  take  to  her  bed.  And  that 
said  Ellen  Spanldlng  often  told  the  afOant 
tbat  she  (Spauldlag)  for  the  last  several  years 
could  not,  on  the  account  of  the  condition  of 
her  back  and  limbs,  lift  or  carry  a  bucket 
of  water,  or  even  lift  the  tea  kettle  ofC  or 
on  the  stove.  Affiant  further  says  tbat  said 
Ellen  Spauldlng  was  still  in  that  condition, 
and  sbe  so  stated  that  fact  to  the  affiant, 
at  the  last  conversation  she  bad  vrlth  affiant 
about  the  IQtb  day  of  Dec^ber,  1880;  and 
affiant  further  says  that  all  the  time  affiant 
was  living  with  the  family  of  John  Spauldlng 
as  aforesaid  the  health  of  the  said  Ell^ 
Spauldlng  was  very  delicate,  and  bad  on  ac- 
count of  the  condition  of  her  back  and  llmbi." 

"John  Gill,  on  bis  oath  states:  Tbat  he  is 
acquainted  with  Ellen  Spauldlng,  plaintiff  In 
the  cause  now  pending  In  the  circuit  court  of 
Knox  county,  wherein  the  dty  of  Edlna  Is  de- 
fendant, and  is  also  acquainted  with  her  hus- 
band, Clark  Spauldlng.  Tbat  on  or  about  the 
16th  day  of  July,  1900,  the  said  Olark  Spauld- 
lng, who  was  ttien  working  for  affiant,  'In- 
formed affiant  that  bis  wife,  the  plahitiff,  had 
that  day  fallen  down  the  stairway  at  their 
retddence  In  the  dty  of  Edlna,  and  badly 
crippled  herself;  and  a  few  days  thereafter— 
about  the  20th  day  of  July,  1900-afflant  saw 
plaintiff,  Ellen  Spauldlng,  at  her  said  house 
in  E^dina,  and  she  then  and  there  told  affiant 
tbat  she  bad  fallen  down  her  own  stairway 
a  few  days  prior  thereto,  and  badly  Injured 
her  back  and  body,  and  that  she  was  In  great 
pain  and  misery  In  hef-  back  on  accoimt  of 
said  fall.  And  affiant  states  that  he  will  tes- 
tify to  the  foregoing  facts  on  the  retrial  of 
said  cause  should  the -court  grant  a  new  trial 
therein." 

"Slatle  Maloney,  on  her.  oath  states:  Tbat 
on  or  about  the  IGth  day  of  October,  1000,  I 
had  a  conversation  with  Clark  Spauldlng,  the 
husband  of  Ellen  Spauldlng,  who  Is  plaintiff 
in  the  case  now  ponding  In  the  Knox  circuit 
court,  wherein  the  dty  of  Edlna  is  defendant. 
In  which  be  stated  tbat  bis  wife,  the  said 
Ellen  Spauldlng,  had  fallen  down  the  stairs^ 
and  was  not  able  to  do  anything." 

The  affidavit  of  Katie  Maloney  contains 
only  hearsay  evidence,  and  should  not  have 
been  considered.  The  same  remark  applies 
to  tbat  portion  of  John  Gill's  affidavit  detail- 
ing what  Clark  Spalding  told  him  about  bis 
vrlfe  falling  downstairs.  It  seems  to  us  the 
evidence  In  respect  to  the  defective  condition 
of  the  sidewalk  and  the  knowledge  of  the  dty 
officials  of  tbat  condition  greatly  preponder- 
ates In  favor  of  plaintiff,  but  as  to  wbi>tber  or 
not  the  diseased  condition  of  plaintiff  was 


caused  by  h«r  CsU  on  the  sidewalk  «r  by  the 
previous  fall  down  the  stairway  there  Is  sub- 
stantial evidrace  both  ways.  The  Jury,  how- 
ever, resolved  that  lasae  In  favor  of  the  plain- 
tiff. The  trial  Judge,  however,  was  of  the 
opinion  tbat  the  verdict  was  against  the 
weight  of  the  evidence,  and  assigned  tbat  as 
one  of  the  reasons  for  setting  aside  the  vex- 
dlct.  It  was  said  in  Knenxel  t.  Stevens,  155 
Mo.  2S0,  60  S.  W.  1076,  that  the  power  to 
grant  a  new  trial  should  be  exercised  with 
great  care,  and  that  It  la  only  when  It  Tery 
clearly  appears  that  the  action  of  the  trial 
court  has  not'been  guided  by  a  wise  discre- 
tion tbat  an  appellate  court  will  Interfere.  In 
Chouquette  r.  Railway,  162  Mo.  267,  63  S.  W. 
897,  It  was  ruled  that  an  appellate  court  will 
not  Interfere  with  the  action  of  the  trial  court 
in  setting  aside  a  verdict  of  a  Jury  unless  it 
satisfactorily  appears  tbat  its  discretion  b&s 
been  arbitrarily  and  unreasonably  exercised. 
The  same  ruling  was  made  In  Bemls  Bros. 
Bag  Go.  T.  R^n  Com.  Co.,  74  Mo.  App.  627. 
The  genieral  rule  is  that  the  trial  judge  slioald 
be  satisfied  with  the  verdict  of  the  Jury,  oth- 
erwise he  should  set  It  aside  and  grant  a  new 
trial  (The  State  t.  Young,  119  Mo.  495.  24  3. 
W.  1038);  and,  If  he  la  satisfied  that  the  ver- 
dict Is  against  the  wdght  of  the  evidence,  he 
sbonld  set  it  aside  (Iron  Mountain  Bank  v. 
Armstrong,  02  Mo.  266,  4  S.  W.  720;  lawson 
V.  Mills,  130  Mo.  170,  31  S.  W.  1051;  Dean  t. 
Fire  Ass'n,  66  Mo.  App.  209).  When  a  ver- 
dlct  has  been  set  aside  by  the  trial  Judge  for 
the  reason  that.  In  bis  opinion,  it  Is  against 
the  weight  of  the  evidence,  it  is  only  in  cases 
free  from  doubt  that  an  appellate  court  will 
review  the  discretion  of  the  trial  Judge.  Carr 
T.  Dawes,  46  Mo.  App.  688;  Beld.  Murdock  & 
Co.  T.  Lloyd  A.  Moorman,  61  Mo.  App.  016: 
Mason  ft  Henry  v.  Onan,  67  Mo.  App.  290: 
McCullough  V.  Ins.  Co.,  113  Mo.  606,  21  S.  W. 
207.  In  Loesslng  t.  Iioessing.  88  Mo.  App. 
491,  it  was  held  that  an  appeal  from  the  rul- 
ing of  a  trial  court  granting  a  new  trial  pre- 
sents only  questions  of  law  for  review,  and 
does  not  authorize  an  appellate  court  to  pass 
on  the  weight  of  the  evidence,  ma  to  ovomle 
the  lower  court  in  the  legitimate  exercise  of 
the  discretion  vested  In  it  to  award  new  trials 
on  the  ground  that  the  verdict  is  opposed  to 
the  weight  of  the  evidence.  Substantially  the 
same  ruling  was  made  in  Kansas  City  Buhiir- 
ban  Belt  Railway  Company  t.  McBlroy,  161 
Mo.  684,  61  S.  W.  871. 

In  respect  to  the  cause  of  plaintiff's  diseased 
condition,  as  we  have  said,  the  evidence  was 
conflicting.  Tbia  being  so,  the  exercise  of  tlie 
discretion  of  the  trial  court  in  setting  aside 
the  verdict  on  the  ground  that  it  was  against 
the  weight  of  the  evidence  cannot  be  reviewed 
by  us.  This  view  makes  It  unnecessary  to 
discuss  the  other  ground  assigned  by  the  court 
for  setting  aside  the  verdict 

The  Judgment  Is  affirmed. 

BBYBUBM  and  GOODSt  JJ.,  Concor. 
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MeGBS  It  kL  T.  StSJ3SB.  at  alb' 

(Court  tff  in^eaJs  it  SfL'  Letdtf.         Jan.  19, 
1904.) 

BOHM  90».  OOaTB-^HTLB  OV  AOTKnT- 

■nornvu 

L  In  an  action  on  a  bcmd  tor  coats  in.  a  «r4> 
▼ioQS  action  in  wbich  a  dt?  was  a  nominal  par- 
tv,  th9  1wp4^7M  adi^mdole  in  eficheae«,  not- 
mtbatanoiju;  toe  omission  of  the  citf:'8  nama  la 
die  title  enran  tiuawln,  when  it  ciearly  appear- 
ed that  the  bond  was  the  one  given  in  the  for- 
mer action. 

2.  Where  parties  executed  a  bond  for  costs, 
wbazeby  the  '  Vflno^jal  oUigor.  <wM  eaaUeft'to 
coDtinoe  lua  atiit  and  to  coinpei.Jl^  oppcwent.to 
incur  additional  costs,  the7  are  efnoDpea  to  deny 
that  the  lioiid  was  given  In  that  tiun,  thoogfa  the 
antne  oC  a  ckj  whidi  was  a  nraninai  patty  waa 
omitted  trw  tha  tttle  ^vea.ln  th»  bcqiA. 

Appeal  Timn  Otnvit  eotat,  Hmuue  Ooob- 
tr;  DaiidH.  n»y,  MAge. 

AflMon  by  W.  B.  Mc^ee  baA  otlien  agalnat 
JamMi  H.  8tai&  afid  otbera.  Fvom  a  Judg- 
ment In  favor  of  dafeddant^  plalntttEa  ap- 
peal. Bevti«e& 

T.  F.  Hard,  for  appeUanti.  J.  B.  Wbltecot- 
ton,  f  qr  respondents. 

Statement 

BX^NO,  p.  if.  The  suit  is  tp.  recover  on 
the  foUowii^g;  co^t  bond^  ^'JaKW  B.  .$nvlt^ 
Pla^tifC  agaliist  w.  B.  AlcOee  et  al„  i;>^ 
feodQstB.  Id  t^a  Gir^qlt  Oourt  af  tfporf}^ 
Connty,  iflwpwi.  W«,  oodecalgseid  <ea* 
idemq  Df  .Moftzoe  c^iufty.  Mliupwri.  do  hef^ 
b7  aQk4pwlediE«  .ovBelT4B  Ih>d90  ^  pa?  all 
thp  «Q«t».  w^ch  hare  a«iQrm4  or  m^j 
ia  the  aJiwm^ontltled  eav^a.  -Wltnew  our 
aign^rwUhla  ^ — ^  Jaif%18&4.  Jqs. 
H.  SvOtli.  a  F,  Mahaa.  Ww.  Jobpepou 
JaSh  9*  JacfeflOP*  AJi^  Bry&D.  D.  ^i^^iv 
Jtme  l@th,  ISM.  Approiyed,  tbia  datf.  Ctw*. 
A.  C^ighh  ClaiK"  Xh«  aqstf^r  wa#  a  .gei9* 
ecal  deniai  aad  a  pl«a,«f  payment-.  PlaiUv 
tucs  ^ved.  by  tta«  ceeor^fl  of  thft  B&op^>p 
ciEcvlt.  cftuift  thftt  ln  «  Qfi4#  wlter«ii)  the  Gl^ 
of  F^rta  ex  eqI-.  Jjamea  J^.  ^^aUdx  wB,a  pl^^ 
tiff,  (id4  tj]iW».  pl^JiitlfCa  were  def^n^a^^. 
(brvosht  on  .Mi9.«fflplai  ^tm^  McGee  giv^ 
to  tbe  city  of  Paris  for  the  faithful  parCoiTW* 
an^  qf  iiis  dnttfp  f«  Vffi  inaiisla^l  of  ayld 
city>,  the  oither  diefendants  (i>lHlntlf[a  ber% 
1q>  l»efng  vitrei^  on  the  bond,  Pm^th  waf,  rfr 
qui^d  by  an  ftcdj^r  of  ,the  court  to  gl¥o  a^ 
curity  for  fjo^ta;  that,  in  co^pli^ncft .  wl^ 
aald  order,  ^^fiit3^  fll^d  bo^  tor  co^ta.  The 
auU  reaqlt^  in  a,  Jn^fUf^nl  «g9jnat  .8|plJI;tk 
tor  tbe  cost^  no,  Ju^jpuent  ^as  enteroA 
ag&bisft  a^ty  «§  ai^ty  fior  auicb  co^ 
EricLenoe  waa  offered  ahowln^  tbe  amQWt 
of  cpstv  thj^t  had  «Qen|ed  to  dafwdaq^ta  la 
the  action,  botb  before  and  after  tbo  rendi- 
tion of  tt|e  JudgmAn^-and  tba^t  ^  exftcutiop 
had  been  leaned  aga^jt  Ssiilth  foir  tb^  costa, 
wUdi  h^d  been  reitopwd  apt  ^tMifled.  ^n- 
der  dat9  of  Jpae  idi,  ISM^  tbe  reo^rd  cpo- 
talas  the  foll^TUg-flm^:  "City  9f  F^xhi 
nL  James  fi|°Mtb»  FlalnljU;  v.  W.  B.  Vcr 
Oa»  ct  aV  Defendant*.  At  this  day  cpmaa 


tiMi  ittUntlfE  keniB  ;br  a^baman-  and  jUm  Us 
bond,  for  QDVts  -In  this  cauwh"  Tha  cteic  of 
tbe.co^  testified  that  ha  appcoTed  aad.fll^ 
tbe  bond.  He  was  asked  In.  wl^t  sodt  It  waa 
ftled.  The  <ination  waa.  ofaitfiated'  to  on  tUa 
gsoDDd  that  the  raoosd  abowa  ijt  wbact  aait 
It  filed,  an&tbAl  bt  (tbe  rooord)  conUd  net 
chaoged  by  pajrol  evldencfl.  The  «t)Jeetion 
vtf .  BQatalaed.  to  which  tuUi^  i^totlSa* 
anvnael  then  Md  aen  cybjecbed  and  except- 
ad..  Elalntlffa  offeced  the  bond  la  evidenoo' 
Hi9  cotnt  m«d  that  n  nUshfc-  be  adoMtad 
«•  "the  papear  that  waa  awrorad  and  Ucd  by 
^  okwk."  Xhe  foUowliw  th«n  teofc  place. 
Sy  Qomiael  fnr  the  j^ntiffv  "I  wlah  to 
adi  the  wltoeaa  vtietbur  »ir  not  tbls  van 
tbe  bond  filed  In  tbat  cftuw  at  that  time?  A. 
Toe,  sic  That  ia  the  b«wl  that  wasj.fikd  la 
thft  Saaith  eaiie  ra.  UeOeeos  that  day,  lath 
ot.  June,  xeOfL  On  cnMa^xamlnatlon  wit- 
nfiss  teattfled  ae  follows:  Why  dtd  yon 
enUac  on  tbe  recwtd  there  a  durwest  title  to 
tbe  anit  ttaA  tfaifl  bo^id?  ^  Whj  did  yon  en- 
IBT  OQ  the  aecord  base.  'Jnqt.ie.  1894^  Otfty  «f 
Paste  ax  rel.  Janes  £L  gsattb,  n.  W.  XL  Uc- 
Ck»  at  aL.  D^ndantif?  Do  yon  nenember 
itiiw  y^u  ina4a  that  wtey  i»  tAaA  cajca,  when 
the.  bond  '^wb  upoa  Ua  faxte  it  waa.  Jaa.  Hi. 
Smith  re.  W.  ft.  aCoOae?  A.  Thene  vafi>  a 
bond  oJEered  lBth«taBM«ll  Jas.  £L  flmtth  tb. 
V.  E.  JdeQee.  Q«  P<iB*t  yoa  know  them 
m»  auotbcE  unit  agsteat  MatSae?  A.  Thme 
waa  BO  anit  at  that  tbnfe  Q.  Bithec  prior  to 
ttet  or  enbwqnwtii  tO'ttotS  A.  Tea, 
there  waa  sufaaeoiMat  to  that]  there  waa 
nonet  pukor  ta  that.'?  .The  oonrt  to  wibom  tdtte 
canaa  bad  been  atf>mitted«  sitting.  a  jnuy. 
ttHdK  tbe  ease  nnda  adrliseinen*  tot  a  ftoar 
daja,  and  ob  April  10»  1002;  flwand  the  issues 
for  tha  Oaf  andante.  A  tlmelF  nattf*  far  new 
trial  waa  filed,  which  the  tooct'  overpukd« 
^Aeoanm  ittfDtWa  anmM  to  thfk  «MurL- 

Opinion. 

No  l90tnKtip«t  wmi  aaked  wire^,  wd>  as 
tbae  waa  no  dilate  but  that  a  part  of  the 
ooata  that  had  accrued  in  tbe  case  of  the  Olty 
of  Paris  ex  rel.  Smith  against  McGee  et  al. 
waa  upimid,  the  only  ^^mjy  WQW  ^i«*.  ttfl 
fincUas  of.the  leio^iied  trial  lu4(e.eapL  hfi.enp- 
po^ed  If  th^t,  iq  hUa.opliilpp.  th^,  hc)nd  road  la 
evidence  varied  froo)  the  one  described  In  the 
peUtion,  and  for  that  reason  was  excluded  as 
evidence.  It  Is  con^liwlveiy  shown  by  the 
rffcor^s  the.  Monroe  circuit  cpurt  tjjat  Smith, 
ifi  tha  case,  of  the  Clt?  of  Par49  »  reL  Soilth 
ayaluBt  MoGee  et  al.,  was  required  to  file  bond 
for  the  costd,  and  that  he  tompn.ed  with  that 
order  by  flUog  a  cojft  bond  that  waa  approved 
by  the  olrcidt  clerk,  and  waa  thereafter  per- 
mitted l>y  tii«  cotat  to  propeeute  his  suit  to  a 
Qnal  termtna^tlop.  It  ifl  aJap  shown  that  at  tbe 
time  the  cost  bijfui  r«9A  In  eyide^  wa«  filed 
tiiere  was  no  other  salt  pendhig  In  the  Monroe 
Circuit  court  wherein  flpilth  was  plaintiff  and 
McG^  et  were  defendants,  so  that  it  ap- 
pears beyond  a  doubt  that  the  bond  offered  In 
evidence  waa  the  bond  which  SnUth  filed  In 
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the  caw  of  the  GltT  ot  «k  reL  ftntth 

against  McGee  et  al.  The  bond  was  prepared 
by  these  derendants  or  tbelr  attorney,  and 
was  signed  by  the  d^endants,  and  filed  by  | 
tbem  In  the  court  as  security  f<nr  tbe  costs  in  ; 
the  salt  brought  by  Smith  on  McOee's  bond  as  ! 
marshal  of  tbe  city  of  Paris.  The  city  of  \ 
Paris  was  but  a  nomlual  party  to  the  salt,  ba^ 
no  Interest  In  It,  and  was  not  and  could  not  be 
mode  liable  for  any  of  the  costs.   If  there 
had  been  two  suits  pending  In  the  Monroe 
circuit  court  wherein  Smith  was  a  party  plain- 
tiff and  McGee  a  party  defendant^  In  both  of  ! 
which  an  order  had  been  made  on  plalntttTs  \ 
to  give  security  for  costs,  and  the  bond  sued 
on  had  been  filed  after  tbe  making  of  soch 
orders,  there  would  be  some  question  as  to 
which  of  tbe  two  suits  the  bond  was  filed  In. 
But  there  being  but  the  one  salt,  and  but  the  | 
one  order  to  give  security  for  costs,  there  can  \ 
be  no  doubt  that  the  bond  was  filed  as  seeu-  j 
rlty  for  costs  in  the  only  suit  then  pending  i 
wherein  Smith  was  a  plaintiff  and  McQee  a  | 
defendant,  to  wit,  the  case  of  the  City  of  j 
Paris  ex  rel.  Smith  against  McGee  et  al.   Un-  : 
der  this  state  of  the  proof  tbe  bond  should  | 
have  been  admitted  as  evidence,  for  there  Is  | 
no  material  variance  between  it  and  the  one  : 
alleged  In  the  petition  to  have  been  filed.  ! 

It  also  seems  to  us  tliat  tbe  defendants,  hflv-  | 
ing  executed  and  filed  a  bond  as  security  for  ; 
costs  In  the  suit  wherein  the  Olty  of  Paris  ; 
ex  rel.  Smith  was  plaintiff  and  McGee  et  al. 
were  defendants,  on  the  faith  of  which  bond 
Smith  was  enabled  to  continue  the  prosecu- 
tion of  his  suit  and  to  force  the  defendants  to  ; 
incur  additional  costs  In  the  preparation  for  ] 
and  in  presenting  their  defense  to  tbe  suit, 
they  ought,  under  the  evidence  In  this  case,  \ 
to  be  estopped  to  deny  the  bond  offered  In  erl-  ; 
dence  was  not  the  bond  sued  on. 

The  judgment  Is  rerened,  and  tbe  eanse  re-  | 
manded. 

RSYBUBN  and  OOODE.  JJ.,  amcar. 


LONDON  GUARANTY  &  AOCIDKNT  CO., 
Limited,  v.  MISSOURI  &  I.  COAL  00.» 

<Oonrt  of  Appeals  at  Bt.  Louis,  Mo.   Dec.  16, 
1908.) 

INSURANOB  AGENTB-AUTUOIUTT— CHANGB  ) 
OF  RATS.  I 

1.  Where  an  insurance  agent's  duties  extend-  ; 
ed  no  farther  than  to  solicit  risks  and  deliver  | 
policies,  and  he  had  do  anthority  to  pass  on  j 
applications,  countersian  or  issue  policies,  or  to  i 
collect  accruing  premiums,  aud  an  employer's  i 
liability  policy  negotiated  by  him  fixed  the  rate  j 
of  premium  at  65  cents  for  each  9100  of  wages  ^ 
paid  by  insured,  and  declared  that  no  provision  : 
of  the  policy  should  be  waived  or  altered  ex-  ; 
cept  by  tbe  general  manager  of  the  company  i 
for  the  United  States,  such  soliciting  agent  had  ! 
no  authority  to  change  the  rate  to  iO  cents  . 
dther  by  parol,  or  by  a  letter  written  on  the 
Insurer's  stationery  and  signed  by  such  agent 
In  the  name  of  the  insurers  general  agent 
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Appeal  from  St  Lonto  Ctrcnit  Oonrt;  W»> 
wick  Hough,  Judge. 

Action  by  tbe  London  Guaranty  &  Accident 
Company,  Limited,  agninst  tbe  Missouri  & 
IlUnola  Goal  Oompany.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stewart,  Cunningham  &  Mlot,  for  appel- 
lant Robt  A.  Holland,  Jr.,  for  respondent 

Statement 

BEYBURN,  J.  This  case  and  the  alniiltr 
case  of  the  same  plaintiff  against  tbe  Scott- 
Wilson  Coal  Company  were  submitted  to- 
gether to  the  court  as  a  jury.  The  petition 
in  this  case  alleged:  "On  November  20.  1899, 
defendant  made  an  application  in  writing  to 
plaintiff  for  an  employer's  liablli^  policy  to 
protect  defendant  against  claims  growing  out 
of  personal  Injuries  sustained  by  its  employes 
through  negligence  of  defendant  and  agreed 
to  pay  for  said  Insurance  policy  at  the  rate  of 
65  cents  per  {100  of  wages  expended;  that 
on  the  same  day  a  policy  was  Issued,  pursa- 
ant  to  said  application,  and  delivered  to  de- 
fendant wMch  policy  was  to  be  in  force  for 
a  period  of  12  months  from  said  date,  and 
was  so  in  force;  tliat  at  the  time  said  policy 
was  Issued,  defendant  estimated  its  probable 
pay  roll  at  $30,000,  and  thereupon  paid  plain- 
tiff $195,  being  the  premium  at  the  rate  of 
65  cents  per  $100  of  wages  on  an  estimated 
pay  roll  of  $30,000;  that  defendant  farther 
agreed  that  in  case  its  pay  roll  exceeded  said 
estimated  pay  ton  of  $80,000,  it  would,  at 
the  end  of  said  year,  beginning  Noveml)eT  20t, 
1609,  and  ending  November  20,  1900,  pay  to 
plaintiff  a  premium  at  the  rate  of  65  cents 
per  $100  in  excess  of  wages  paid  over  and 
above  said  $80,000;  that  defendant's  pay  roll 
during  said  year  did  exceed  the  sum  of  $30.- 
000,  and  that  it  amounted  to  $100,000;  that 
tbe  excess  pay  roll  over  and  above  the  esti- 
mated pay  roll  was  $70,000,  upon  which  no 
premium  whatever  has  been  paid  by  defend- 
ant and  that,  at  the  agreed  rate  of  6S  cente 
per  $100,  said  mieamed  premium  wonld 
amount  to  $456." 

Tbe  second  count  of  the  petition  stat- 
ed: "That  at  the  expiration  of  the  year, 
to  wit  20th  day  of  November,  1900,  plain- 
tiff dellv««d  to  defendant  a  binder,  run- 
ning 10  days  from  said  date,  by  which  plain- 
tiff extended  the  insurance  under  said  policy 
for  a  period  of  10  days,  and  nnder  the  same 
conditions  expressed  In  said  policy;  that 
defendant  agreed  to  pay  for  same  at  the  rate 
of  65  cents  per  $100  of  wages  paid;  that  tbe 
wages  paid  by  defendant  during  said  10  days 
amounted  to  $2,777,  and  the  premlom  due 
thereon  amounted  to  $17.06,  which  amonnt 
has  never  l>een  paid  by  defendant" 

The  answer  admitted  that:  "Plaintiff  did 
deliver  to  defendant  on*  tbe  24tb  day  of  No- 
vember, 1890,  an  employer's  liability  policy, 
and  that  t<^ther  with  said  poUcy  and  con- 
temporaneously therewitb,  the  plaintiff  de- 
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Uvered  to  defendant  Its  agreement  In  writing 
(whlcb  was  filed  with  the  answer),  attached 
to  aud  becoming  part  of  the  said  policy,  by 
nhich  the  plaintiff  agreed  that  the  premium 
rate  to  be  paid  by  the  defendant  for  said 
policy  Bhoold  be  40  cents  per  $100  of  defend- 
ant's pay  roll  during  the  period  of  one  year 
covered  by  the  policy;  that  by  agreement  the 
policy  was  extended  for  10  days  beyond  the 
year  mentioned;  that  the  total  compensation 
due  to  plaintiff  was  the  sum  of  1411.11,  of 
which  defendant  paid  (195;  that  there  re- 
mained due  the  plaintiff  the  sum  of  $216.11, 
for  which  sum,  with  interest,  defendant  offer- 
ed to  allow  plaintiff  to  take  judgment,  and 
formal  offer  to  that  effect  was  made  by  de- 
fendant, as  provided  for  In  section  7S1,  Rer. 
St  Mo.  1899." 

By  its  reply  plaintiff  denied  that  It  ever 
delivered  to  defendant  the  additional  agree- 
ment making  the  premium  40  cents  per  $100 
wages,  Instead  of  65  cents,  and  denied  under 
oath  that  any  such  agreement  was  executed 
by  the  plaintiff,  or  that  it  was  signed  by  any 
one  having  authority  to  execute  such  an 
agreement  for  the  plaintiff. 

The  testimony  consisted,  first,  of  the  appli- 
cation for  the  insorance,  addressed  to  plain- 
tiff, containing  the  following  pertinent  por- 
tions: 

"Dated  Nov.  20,  1899. 
"Term  12  mons. 
"Bxplration  Nov.  20,  1900. 
"Estimated  Annual  Wagei,  ^SOJOOO, 
"Uablllty  Limits: 
"One  person,  $5,000. 
"One  accident,  $10,000. 
"Premium,  $195.00. 

"The  estimated  expraditnres  for  wages  for 
the  time  of  this  policy  Is  $30,000.  The  pre- 
mium rate  Is  05  cents  for  each  $100  of  wages. 

"Rate  65c. 

"[Signed]    Missouri  &  XlUnols  Coal  Co. 

"By  W.  &  Scott;  V,  Pu 

"Dated  Nov.  20,  1899. 

"Broker  E.  R.  W. 

"General  Agent,  F.  C.  Case." 

The  policy  was  introduced,  and  contained 
especially  the  following  provisions: 

"No  condition  <a  provision  of  this  Policy 
shall  be  waived  or  altered  by  any  one  unless 
by  written  consent  of  the  General  Manager 
of  the  Company  for  the  United  States  of 
America,  nor  shall  notice  to  any  agent  nor 
shall  knowledge  possessed  by  any  agent,  or 
by  any  other  person  be  held  to  effect  a  waiv- 
er or  change  in  this  contract  or  any  part 
of  It" 

"O.  The  premium  la  based  on  the  compen- 
sation to  employ^  to  be  expended  by  the  as- 
sured during  the  period  of  this  policy.  If 
the  compensation  actually  paid  exceeds  the 
lum  stated  in  the  schedule  hereinafter  given, 
the  assured  shall  pay  the  additional  premium 
earned;  if  less  than  the  sum  stated  the  Com- 
pany will  return  to  the  assured  the  unearned 
premium  pro  rate;  but  the  Company  shall 
first  letabt  not  less  than  Fifty  Dollars  ($50.00). 


It  being  understood  and  agreed  that  this  sum 
shall  be  the  *"1n'**>n**>  earned  premium  undw 
this  policy." 

"F.  The  statements  contained  In  the  Sched- 
nle  hereinafter  given  are  hereby  made  a  part 
of  this  contract,  which  statements  the  assured 
mokes  on  the  acceptance  of  this  policy  and 
warrants  to  be  true,  saving  as  to  matters 
which  are  declared  to  be  matters  of  estimate 
only." 

Here  follows  a  schedule,  being  a  copy  of 
the  application  above  mentioned,  which  con- 
tains the  following  provision: 

"(12)  The  estimated  expenditure  for  wages 
for  the  term  of  this  policy  is  $30,000.  The 
premium  rate  is  65  cents  for  each  $100  of 
wages.   The  minimum  premium  ia  $50.00." 

After  the  introduction  of  above  Instruments 
it  was  admitted  that  the  pay  roll  of  defend 
ant  during  the  year  of  the  life  of  the  policy 
was  $100,000,  and  during  the  term  of  the 
binder  $2,277,  the  total  being  $102,277,  and 
the  premium  of  $195  had  been  paid  on  the 
pay  roll,  estimated  $30,000,  at  rate  of  65  cents 
per  $100.  The  excess  pay  roll,  therefore,  upon 
which  no  premium  bad  been  paid,  was  $72,- 
277.  Defendant's  vice  present  and  g^eral 
manager  deposed  on  its  behalf  that  he  had 
conducted  the  negotlatlona  for  the  Insurance 
solely  with  one  Moreton,  who  bad  delivered 
the  policy,  and  admitted  be  knew  the  appli- 
cation, signed  by  him,  and  the  policy,  both 
recited  the  rate  to  be  66  cents  per  $100; 
and  In  reading  the  policy  he  had  observed 
the  limitation  upon  the  authority  of  agents, 
and  ttuit  the  application  was  incorporated  in 
the  policy.  That  he  had  paid  a  cash  pre- 
mium of  $106,  at  rate  of  65  cents  on  the  esti- 
mated pay  roll.  That  when  the  policy  was 
delivered,  the  following  letter  was  delivered 
to  him  In  connection  therewith: 

"London  Guarantee  and  Accident  Company, 
Limited,  of  London,  England,  United  States 
Branch:  Head  office,  Chicago,  111.  A.  W. 
Masters,  General  Manager.  Frank  C.  Case, 
General  Agent  UT  North  Third  St.  St  Loois, 
Mo.  R.  Reynolds-Moreton,  Resident  Mana- 
ger. Telephone,  Main  1648.  St  Louis,  Uo. 
November  24,  1899. 

"Scott-Wilson  Coal  Co.,  Missouri  and  Illi- 
nois Coal  Co.,  City— Dear  Sirs:  It  is  under- 
stood and  agreed  that  the  policies  issued  at 
your  request  bearing  dates  of  November  9th 
and  20th,  In  the  above  company,  shall  at  the 
expiration  of  same  be  taxed  only  at  the  rate 
of  forty  cents  per  $100  of  pay  roll  expended. 
Tom*  truly, 

"Frank  C.  Case,  General  Agent 
"R.  Reynolds-Moreton." 

This  letter  was  excluded  by  the  court  the 
objection  made  thereto  being  that  It  bore 
a  date  subsequent  to  that  of  the  policy;  that 
it  was  not  shown  who  Moreton  was,  or  what 
authority  he  or  Case  had  to  write  such  a 
letter,  and.  If  Case  had  signed  It  that  he 
had  any  authority  so  to  do;  and  the  court's 
attention  was  directed  to  the  clause  of  the 
policy  prohibiting  the  waiver  cr  alteration 
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of  aay  of -Ito  owOttloiUi  or  ptovftlmift  eaceept 
bt  mMtan  euuiavt  of  ttto  ganead  manivtv 
for  ttie  United  Statffl,  nor  thoidd  nsttct  to 
or  kaonHeavi  of  Aa(r  aimrt:  w  othsD  ptkfson 
be  hold  te  tiBCoct  «  mdTar  or'  Qbange  >  Id  tiie 
eoumct  OP  any  put  oC  tt.  nuB  i*4tnehi 
twther  tsotlftod  tbat  kwvr  Gnn^  end  bo 
wu  the  general  atnnt  of  tte  cempony,  nod 
be  had  no  notice  that  Uontonta  asttunl^ 
was  limited  otherwise  than  by  the  notice 
In  the  polli:^.  Tbe>  depoellioH  of  -Geoige  D. 
WoM^  tnfcen  on  behalf  of  plalntta^  -miB  tfaftn 
read  In  eridence  bj  the  detenflant.  Who  too* 
tifled  tihat  be  tnn  general  agent  of  plaintiff 
for  aevecal  statee,  MlaetKirl'  Indnded;  that 
Case  was  oppolnteKt  by  trttDoai  am  general 
agent  for  the  city  of  St.  Iioolo  to  eoUett 
taeonmcB,  reeetve  applioatloni,  oonntertign 
and  deliver  poUctes,'  ooHeol  and  toBtt  piend- 
luaa;  that  Oaae  had  no  antliority,  nor  had  he, 
to  depoaenfB  Knowledge,  waited  any  cosdl- 
tlon  of  the  poUele*^  that  in  flia  regnlu- 
coarse  at  bnslnees  Case  would  leeolTe  an  ap- 
plloatkm  for  Inaurance,  and  transndt  It  to 
the  office  of  vltaeei  at  Ohlesgo,  and  po^cieB 
w«se  then  laeoed  by  dqtonenfa  dim' and  e^ 
to  Gaee  far  Bl«natve  <at  tU*  lattar  and  d»- 
Urery  to  the  ueued;  that  nsltliw  Gaae  nor 
MOTeten  had  any  aomoctty  to  ciaase  any 
rate  montloned  In  tbo  policy,  ncr  had  th^. 
wltti  kikowlodge  or  approval '  oC  iK$tiieaB,  al- 
tered any-  of  Ita  conditional  taint  aarange- 
menta  were  made  wiOi  Uomloa  in  Hie-  ptea- 
enco  of  tlio  wUnaafl*  and  his  antbortty  nraa 
confined  to  eoUotttng  Inanrence  and  dtflivor- 
ing  poUetea.  This  wttaeaa  farther  atfttad 
that  his  flrai  had  anthorttf  to  tune  aad 
coonterai^  ptdldes.  ai^otad:  agents  for  that 
porpose.  and  to  a<dlect  and  rendt  pneailwDB, 
bat  had  no  anthocity  whatever  to  waim  any 
of  the  printed  ternu  of  the  poUoy*  or  to  dal- 
egate  soch  anQiority  t»  any  agent  and  that 
Moreton  derived  all  Us  anthoitty  from  Qaae. 
Tbe  defendant  bad  iutufposed  objeettoair  to 
mnifli  ef  the  teatbnony  of  tiie  wltncM*  ea- 
pedolly  to  any  special  instnictfonff  of  secret 
aothorlty  of  Qaae,  on  ttie  groond  that  d^ 
fondant  had  deatt  with.  Idm  in  the-  capacity 
of  a  general  agent,  as  be  waa  held  out  bgr  the 
plalntur  M  to  be;  att*  oiajecttons  to  the  ques- 
tions wbe&er  Cose  had  ever  wai'ved  or  chan- 
ged any  ccmditloa  of  the  written  poUdce, 
to  the  knowledge  of  Webb*  and  what  was 
the  Degular  channel  through  which  a  poUoy 
woald  poas  from  the  time- Its  api>llcatl<»i  waa 
received  by  Oase:  also  renewing  obiectton 
to  the  questions  whether  Case  as  general 
agmt  or  Moreton,  bad  avtbulty  to  change 
the  rate  mentioned  in  the  'pottcy.  This  wit- 
iWSB  further  deposed  that  Moreton  was  em- 
ployed as  a  soliolttaig  agent,  and  for  ihe  sake 
of  dlgnltgr  was  si^en  title  of  "BeaidHit  Man- 
ager"; .that  defendant's  policy  waa  prepar- 
ed to  the  office  of  wltnessj  and  sent  to  Oaae 
for  signature  by  him  as  gonaral  agent  and 
delivery.  On  croea-emminetljosi.  It  was  ettdt- 
ed  that  Mmetaa  hod  bem  in  the  employ  eC 
plaintiff  two  years,  and  witness  bad  receiv- 


ed and  approved  poUdei  eoltdtod  tr  Ma, 
and  Moelvsd'  pmmfama  tbttwn.  The-  wit- 
neoff  IdontllM  the-  papar-aidepted  ftw  flie  lot- 
tor  «C  dato  NOfsaitMv  a«i  IBSOt  aa  one  of  the 
letter  Beotti  used  by  Ohse  in  Ml  eoneapond- 
taea  vllh  wltinae,  aad  elM-  of  latter  Iwads 
fnmlahod  by  witnoae  to.<la»e^  pstotid  or  pro- 
pored  by  tte  con^any  for  OBse*s  dee,  and 
also  Meartifled'  Mneton's  atgnature,  bat  de- 
nied-orw  having  eeeu  m  heaod  otf  tbo  alwve 
letter.  Detaidaat  thereopon  reqacBtoa  Qie 
court  to  state  in  wrlttog  the  oonetoslOna  of 
fact  In-  term  felhMPlng; 

VNow  oomet  the  defendant  to  the  above 
entitled  cause  and  moves  the .  cvnrt,  sitting 
ah  a  Jary»  to  state,  in  writing  the  oonoln- 
sloaa  «i  facto  fotoiA  by  it  e^ntely  from 
the  conclusions  of  law,  to  conformity-  wMh 
■ectton  ass,  B»v.  8t  of  Uie^  ISBB. 

"And  In  eonfonnlty  with  the  evidence  ad- 
duced, the-  dofan<ant  moves  the  oooct  to 
make  the  following  flndlnge  of  toet  aepar 
ately: 

"(1)  That  W.  «L  SDott  to  a  oedUila  wtt- 
ness.  and  stands  nnlmpcaobed  in  the  casa. 

*'(2)  That  the  plalatlff  held  ont  to  tte  pdi- 
Uc  that  B.  Bo;aiiddB>lforeton  waa  xesdOait 
manager  of  the  business  of  the  r**'"t**  to 
the  dtyof  8t  UnAai  Mo. 

"(3)  That  B.  Reynolds-Moreton  had  author- 
ity from  the  platotlff  to  aoUdt  of-  the  deCend- 
ant  the  purchase  or  acc^tnoe  of  tte  acci- 
dent Insurance. 

"(4)  That  Boyneld»-Mor«tan  had  attOior- 
ily  from  the  plaintiff  to  h^iotlato  wt^  de- 
fendant for  accident  Insnrftnce  to  toe  plato- 
tlff company,  and  to  stote  the  rate  of  pnremi- 
um  which  would  be  charged. 

**<S)'Ttuit  R.  BoynsUs-htorstnn  had  au- 
thority to  d^ver  a  pottoy  of  Ihaumnce  of 
th»  plaintta  company  M  the  -defeadana. 

"(6)  That  R,  Reynolds-Moreton  had  ap- 
parent authority  cflven  hlBs  by  the  plaintiff 
ta  manage  the  buatoesi  of  the  platotlff  com- 
pany in  St.  Louis. 

"(7)  That  R.  Beynolds-MOretta  had  ap- 
parent authotii^  to  make  a  cMitnet  of  to- 
miHtooe  on.beh»U  «f  the  pletotifl  wHli  the 
defendant. 

"(9  That  there  waa  no  evideaee  at  the 
txlal  that  tbo  pbOntlff  oompaay  aoeepdea  .lOm 
datendanea  sppUeatioii,  ^  woA  qipUoatlon 
waa  made,  except  throof^  R.  Beyndda'More- 
ton  as  ito  agent 

That  thsre  waa  no  evidence  at  the 
triai  that  the  plaintiff  accepted  the  4afieBd- 
anVs  appHoatlim  at  any  other  time  tham  on 
the  24th  day  of  November,  1880. 

"(10)  That  the  plnintifi  never  deUvhr«l3  the 
policy  of  tosurance  sued  vgost  to  thto  case 
to  the  def  »dant  othemdse  than  .totoucfa  B. 
BeynoMs-Moreton  as  Me  agent  or  otter  wtoe 
by  Us-  act 

"ill)  That  tbe  platotlff  oavsr  deUvwed  the 
policy  of  iasumnoe  saed  oa  to  the  defendant, 
except  with  the  raemorandum  attachwd^  dat- 
ed November  24}  1899,  excluded  fnw  tte  wvl- 
denco  by  the  oonrt 
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"(l^  T^hftt  the  pollqr.  aoed  upon  ^ootftUwd 
twma  and  fondttioue-BOt  r^ferrsd  to  «r  nwn^ 
tloned  ia  tb?  appUcaUaa. 

"(13)  7bat  Hie  defe^daat.  mtxr  ajccepte^ 
tbe  policy  sued  od  lu  amy  otbec  form,  or 
□Oder  any  other  opwUbkmi^  tba^.-as  tjM  tame 
was  deUvesed  to  it  by  B-  Si^olds-MoretoB. 

"{14^  That  'dbe  defendaat.  nivar  accepted 
tbe  policy  aacd  on.  ejccept  with  (Jie  memo- 
randum Kif  November  24y  1899,  attaotied. 

"US)  Tbat  R.  BeyaoldB-^Kton  d^vered 
to  tbe  defendant  coatemporaneoysly  with, 
and  aa  a  part  of  tbe  same  transaetlan,  witb 
tbo  policy,  a  memorandum  In  writing,  dat* 
ed  Xorember  .24,  1898^  addvessed  to  tbe  de- 
fendant, signed  by  B.  Reynoids-Moreton  for 
F.  C-  Case,  gwexal  agent  of  tbe  plaintUt 
company.  In  tbe  foUovlng  form:  "  'liondoo 
Guarantee  and  Accident  Company,  Limited, 
of  London,  ikigland*  United  States  Btaacbt 
Head  Office,  Ohicago,  UL  ^  W.  Maatets, 
Genecal  Manager.  Frank  Caae,  General 
Aeent,  117  Nortb  Tblrd  Street.  8t  Louis, 
Mo.  R.  Beynolds-Uoretonp  Keajdeat  Man- 
ager. Telepliove  Mata  1M9. 

,    "at  LoaljB.  Mo.,  November  24,  1S9&. 

"  'ScQtt  &  WUson  Coal  Co.,.  Ulssoari  &.  U- 
lliMds  Coal  Oo...  City— Dear  Sirs:  It  Is  under- 
stood and  agreed  ^t  policies  Issued  At  your 
request  ixsariDg  dftiee  of  November  &tb  and 
20th,  Id  tlw  above  company,  shall  at  expira- 
tion of  aama  be  fazabla  only  at  cate  of  40 
cents  per  9100  of  pay  rail  expended.  Toon 
trqJy, 

"  'Frank  0.  Case*  GeneraJ  Agent 
"  'B.  B^nolds-Morcton.' 

"(IG)  HMt  the  plalntur  company  employ- 
ed Couik  C.  Case  as  ita  general  agent  tor 
the  conduct  of  Its  business  1q  St.  Louis. 

"a?)  That  Frank  a  Caea  bad  ftppwrent 
anthocity  to  manage  tbe  bualneea  of  tba 
plaiotllf  copipany  la  St  L^nia. 

"(28^  That  there  la  no  evtdwee  in  tbls 
cBse^t^iH  Frank:  C  Case, fieneral  a^ent 
of  the  plalotUf  company,  ever  delivered  tbe 
policy  of  laauaoce  soed  upon  to  the  defend- 
ant, except  through  B.  Be^elds-Koi%ton  ag 
bla  representaCiv^  o*  'undOT  any  other  condi- 
tloas  tbaa  ifiXb.  the  memoiHpii^nk  of  Movem-; 
ber  24,  18S9,  attftobod  tbonto; 

"And  the-  defendant  moves  tbe  court  to 
raaka  tbe  CoUoving  deflaratlons  ot  law» 
among  its  pooclu^as  of  la,w  In  thig  oejue: 

"  'The  «Qur(  declaifcs.  the  law  .to  be  that 
there  Is  np  coatrast  between,  parsons  unless 
their. aMWit  te.glv«ai  to  tbe-same  thing;  that 
an  application  for  Ineqraiiice  ia  apt  binding 
In  rmwot  ta  lbs  terms  upoa  the  -awUc^nt 
nnleas  accepted  by  the  coiwany;  that  an 
■oceptaaoe.  of  an  .appllfiatifla  .{or  insurance 
by  an  laanrance  coQipapy  is  not  binding  up* 
on  the  appitogit  nnleaa  aooh  ;aecwtajue  is 
commwlcated  to  the  -sjipUcant;  that  if  all 
the  terms , of  a  policy,  of.  lasnrsQoe  axe.  n^tt 
ladudied  la  the  form  of  awUcatloD,  no  jOckq- 
track  of  btwapoe  can  exist  thereon  -nmOl 
the  poJiGy  baa  aoeepted  by  tbe  4PpU^ 
curt;  tbat  'iio  .matqpict.  la  binding  mtU  th^ 


wme  has  been  deUveted;  that  aa  Mcept^ 
asce  ot  a  p^cy  of  iafwrance  upqn  a  condi- 
tion expressed  by  the  receiver  Is  not  In  law 
aja  acweptaaee  of  a  policy  of  insnmc^  un- 
QondltlouaUir;  tlat  the  physical  poasessloD 
of  «  policy  does  pot  establish  its  delivery 
to  tbe  person  holding  the  aame  if  tba  evi- 
dence disclosea  that  when  the  .oame  was 
racelved.  by  bfm*  a  second  sivplemental  con- 
tract in  terms  jiurporting  to  modify  tbe  poli- 
cy, was  received  by  tiim  at  tbe  .same  time 
ap4  as  part  of  the  same  tnuisactlon.' 

"And  tbe  defendant  moves  tite  court  to 
make  tbe  foUowiog  declaration  of  law: 

"  'That  an  ineucance  cojcwany  la  l>ouBd 
by  tbe  acts  of  any  person,  wbfus  it  ttaa  made 
Ita  agent  within  the  soope  of  the  authority 
wbJcb  be  is  lield  out  by  the  company  to  bsre; 
tliat  when  an  iusui'ance  company  holds  out 
to  tbe  pnblic  tUat  a  certain  person  is  "resi- 
dent manager"  ot  tbe  company  in  a  certain 
city,  tbe  pvLbUc  baa  a  right  to  presume  that 
auch  person  hs£  full  and  complete  authority 
to  conduct  tbe  business  of  tbe  company, 
whatsoever  tiiat  may  be  in  that  city;  that 
an  agent  of  an  insurance  company  who  has 
authority  to  solicit  Insurance,  and  to  deliver 
policies,  has  presumed  au,thorUy,  which  tbe 
public  has  a  right  to  rely  upon,  to  waive  tbe 
terms  of  the  policy,  or  to  change  or  modify 
tbe  terms  of  the  proposed  contract;  that 
tho  actual  autlmrity  given  an  agent  of  an 
Insurance  company  is  immaterial,  and  not 
I}lndlng  upon  a  person  dealing  with  the  com- 
pany, '  unless  notice  of  the  limitation  of  au- 
thority Is  given,  so  long  as  the  agent  acts 
Within  tbe  scope  of  tbe  apparent  authority 
with  which  be  is  ciotlied.' 

"And  the  defen^nt  moves  tbe  court  to 
make  tbe  following  declaration  of  law: 

"  'A  condition  contained  In  an  Insurance 
policy  to  the  effect  that  Ho  person  can  waive 
or  alter  its  provisions,  except  the  general 
agent  of  the  company  for  tbe  United  Stiites, 
is  void,  if  it  appears  that  the  insurance 
was  solicited  by  another  person  as  agent  of 
tbe  company,  and  tbe  policy  was  ^trusted 
to  him  fo;*  delivery,  and  that  person  undf^r- 
took  to  and  did  waive  any  condition  there- 
of.* 

"And  tbe  defendant  moves  tbe  coort  to 
make  tbe  following  declaration  of  law: 

"  'Uj>on  the  entire  evideace  adduced  in  this 
case,  tbe.  court  declares  tbat  tbe  plaintiff  is 
not  entitled  to  recover  a  sum  greater  than  two 
hundred  and  sixteen  sod  ^o/ioo  dollura,  with 
Interest  at  6  per  cent,  per  annum  from  the 
11th  day  of  April,  »M."" 

Tbls  uoUoo.  was  oven'vUed,  an4  ^be  conrt 
rendered  Judgment  for  plaiotlft  far  tbe-amount 
(dalmad.  flllng  tbe  following  as  ihi  flndlog  of 
law  and  fact: 

"(1)  The  court  finds  that  defendant  in  tbls 
nit  exocuted  and  dellvexeid  to  tiie  .plaintiff 
an.  application  for  employer's  inability  insur- 
auoe,  mid.aD^maoii  bebig  datod  November 
SO,  0388;  that  tbe  aald  awJicatian  contained 
a  rtntwnwit  tb«t  the  «atlmated  pfiy  ^  oC>tiw 
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defendant  was  f 80,000,  and  tbat  the  i^mlam 
rate  was  to  be  6S  cents  for  each  flOO  of 
wages. 

"(2)  The  court  further  flnda  that  In  NoTem- 
ber,  1890,  plaintiff  delivered  to  defendant  a 
policy  of  employer's  llahlHty  Insurance,  and 
that  said  policy  was  In  force  from  November 
20,  1899,  to  November  20,  1900. 

"(3)  The  court  further  finds  that  said  pol- 
icy provides  that  the  premium  to  be  paid  by 
defendant  fco*  said  Insurance  was  at  the  rate 
of  65  cents  per  $100  of  wages  exp?nded  by  de* 
feudant  to  Its  employes  during  said  year. 

"(4)  And  the  court  further  finds  that  the 
total  pay  roll  of  defendant  during  said  year 
amounted  to  $100,000. 

"(S)  The  court  further  finds  that,  according 
to  the  terms  of  said  policy,  the  pay  roll  of  de- 
fendant during  Bald  period  waa  estimated  at 
$30,000,  and  that  the  defendant  paid  plaintiff, 
within  a  few  months  after  the  said  policy  waa 
Issued,  the  sum  of  $195,  being  a  premium  at 
the  rate  of  65  cents  per  $100  of  said  estimated 
pay  roll  of  $30,000. 

"<6)  The  court  finds  tbat  the  excess  pay 
roll  defendant  during  said  year,  that  Is,  the 
pay  roll  over  and  above  the  said  estimated 
pay  roll  of  $30,000,  was  $70,000;  that  the 
premium  due  on  said  excess  pay  roll  was 
$455;  that  said  amount  was  due  on  the  20th 
day  of  November.  1900;  and  that  plahitUf  Is 
entitled  to  said  amoimt,  with  Interest  to  the 
date  of  Judgment 

"(7)  The  court  further  finds  that  on  or 
about  the  20th  day  of  November,  1900,  the 
plaintiff  delivered  to  defendant  a  binder,  by 
which  the  said  employe's  liability  Insurance 
was  extended  from  the  20th  day  of  November, 
1900,  to  the  30th  day  of  November,  1900,  and 
by  the  terms  of  said  binder  the  defendant  was 
to  pay  the  plaintiff  a  premium  at  the  rate  of 
65  cents  per  $100  of  wages  expended  by  de- 
fendant to  Its  employes  during  said  10  days; 
that  said  pay  roll  of  defendant  during  said 
period  amounted  to  $2,777;  that  plaintiff  Is 
entitled  to  recover  from  defendant,  for  pre- 
mium on  said  binder  during  said  [>erlod,  $18.- 
OB,  with  Interest  from  Novnnber  30,  1900. 

**<8)  The  court  finds  that  the  said  clause  of 
said  policy  which  fixes  tbe  premium  at  65 
cents  per  $100  of  wages  was  never  waived  or 
altered  by  the  parties. 

"And  the  court  declares  the  law  to  be  tbat 
on  tbe  foregoing  facts  the  plaintiff  li  entitled 
to  recover  from  the  defendant  the  sam  of 
$537.ia*' 

Opinion. 

From  the  preceding  recapitulation  of  the 
facts,  it  Is  obvious  that  the  sole  question  In 
Issue  was  the  premium  rate  to  be  paid.  An 
eminent  author,  In  his  treatise  upon  the  law 
of  fire  Insurance,  which  Is  recognized  as  a 
leading  authority  upon  the  subject,  enunciates 
the  rule  that,  in  order  to  create  a  valid  con- 
tract of  insurance,  the  following  elements 
must  coexist,  namely,  the  subject-matter  to 
which  the  policy  la  to  attach,  the  risk  Insured 


against,  the  amount  of  Indemnity  definitely 
fixed,  the  duration  of  the  risk,  and  the  con- 
sideration to  be  paid  for  tbe  insurance  agreed 
upon.  1  Wood,  Fire  Ins.  (2d  Ed.)  S  5.  Tliis 
court,  In  Worth  v.  Ins.  Co.,  64  Mo.  App.  583, 
approved  and  adopted  the  foregoing  rule. 
The  appellant,  with  plausible.  If  not  convinc- 
ing, reasoning,  submits  that  the  respondeut 
has  failed  to  establish  a  contract  of  insurance 
embracing  the  concurrence  of  these  essential 
conditions;  but  It  Is  content  to  waive  such 
position,  if  tenable,  and  confine  Its  reliance 
for  reversal  to  the  proposition  that  the  rate  of 
premium  was  established  at  40  cents  per  $109 
of  the  pay  roll.  Ttie  ultimate  question,  sharp- 
ly defined  and  controlling  this  controveray.  Is 
whether  the  snbagent,  Moreton.  had  authority 
to  modify  the  terms  of  the  proposed  eontra:-t 
by  a  reduction  in  the  rate  of  the  insurance 
premium.  As  a  general  rule,  such  indemnify- 
ing agreement  Is  perfected  and  becomes  valid 
upon  the  acceptance  by  the  company  of  the 
application  by  the  insured,  and  the  execntloo 
of  the  policy  embodying  the  contract.  Keim 
V.  Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291.  The 
policy  Issued  to  appellant  by  respondent  con- 
formed to  the  application,  and  by  its  provi- 
sions the  latter  constituted  a  part  of  the  pol- 
icy, and  iKith  were  based  upon  the  hl^er 
premium  rate  at  which  the  cash  installment 
was  computed,  and  paid  by  appellant  with- 
out protest  or  comment.  If,  therefore,  the 
contract  was  not  consummated  at  the  rate 
fixed,  alike  by  the  application  and  tbe  policy 
Issued  thereunder,  the  original  proposition  was 
impliedly  abandoned  or  declined  by  respond- 
ent, and  a  counter  and  new  proposition,  dlf- 
folng  from  the  contract  first  contemplated  by 
the  parties  in  the  material  respect  of  a  sob- 
stantlal  reduction  of  the  premium  rate,  was 
submitted  to  appellant  and  accepted  by  It,  and 
the  question  Is  resolved  Into  the  Inquiry 
whether  Moreton  either  was  deputised  wito 
the  express  power,  or  was  held  out  by  re- 
Qwndent  to  have  the  authority,  to  negotiate, 
consummate,  and  substitute  sucb  new  agree- 
ment In  lieu  of  the  first  contract  There  is 
no  room  to  infer  from  the  evidence  that  any 
such  right  to  so  obligate  respondent  existed, 
unless  by  Implication  resulting  from  the  con- 
duct of  respondent  No  such  authority  could 
Justly  be  deduced  from  tbe  mere  knowledge 
by  Webb  that  Moreton  waa  acting  as  a  snli- 
agent  under  Case,  soliciting  risks  for  respond- 
ent, or  tliat  risks,  accepted  by  tbe  respondent 
through  Webb,  had  been  secured  by  Mort- :oa 
No  issue  is  presented  affectiug  the  range  of 
the  authority  of  Case,  express  or  implied,  for 
there  was  no  proof  that  Moreton  had  any  au- 
thority to  s^  Case's  name  to  tbe  letter,  and 
the  letter  Is  entitled  to  no  greater  weight  or 
consideration  than  if  it  bore  Moreton's  signa- 
ture alone.  The  ultimate  test  Is  not  whether 
Moreton  had  power  to  modify  the  terms  or 
waive  performance  of  conditions  of  a  pre-ex- 
isting contract,  but  tbe  Issue  is  whether  More- 
ton  was  anthorbsed  to  set  aside  and  Ignore  the 
premium  rate  named  in  appellant's  appllca- 
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tlon,  tornuLBj  accepted  by  and  carried  into 
the  policy  delivered  to  appellant,  and  sabati- 
tnte  a  mudi  lower  rate.  If  Moreton'g  agency 
was  soffident  to  warrant  a  departure  from  the 
provisions  of  the  policy  by  a  reduction  of  the 
premlam  rate,  then  his  power  could  not  be  de- 
nied to  vary  the  terms  of  the  contract  In,  any 
otbtr  material  direction,  and  not  merely  modify 
a  single  provision,  but  deviate  therefrom  aa  far 
as  he  chose,  and  in  effect  obligate  the  plaintiff 
to  any  form  of  liability  he  saw  fit  to  Impose. 
It  may  be  conceded,  as  appellant  contends, 
that  the  courts  of  this  state  have  construed 
the  authority  of  agents  of  foreign  Insurance 
corporations  quite  broadly,  and  even  to  the 
length  of  transmitting  a  greater  measure  of 
power  than  iiossessed  by  agents  of  companies 
organized  In  this  state.  Schmidt  v.  Ins.  Co., 
2  Mo.  App.  838;  Franklin  v.  Ins.  Co.,  ^  Mo. 
466;  Burdlck  v.  Ins.  Co.,  77  Mo.  App.  628. 
Nor  has  been  disregarded  the  full  extent  to 
which  the  octjipe  of  the  agency  of  general 
agents  of  Insurance  companies  has  been  ex- 
pausively  lnta*preted  by  the  courts  of  this 
state  In  the  decisions  cited  by  appellant,  and 
other  cases  that  might  be  invoked.  Amongst 
the  latest  additional  expressions  of  the  appel- 
late courts,  the  cases  of  Ross-Langford  v.  Ins. 
Co.,  87  Mo.  App.  79,  71  S.  W.  720,  and  Thomp- 
son V.  Ins.  Co.,  168  Mo.  12,  68  S.  W.  888,  may 
be  adverted  to,  in  both  of  wtiich,  after  elabor- 
ate discussion  and  review  of  the  authorities. 
It  was  ruled  that  insurance  corporations,  like 
Indlvldnals,  may,  by  parol  or  in  writing,  mod- 
ify or  enla^  the  powers  of  their  agents,  or 
by  their  conduct  and  course  of  business  deal- 
ings estop  themselves  from  denying  the  pow- 
er of  such  agents  to  waive  forfeitures,  proofs, 
and  the  like,  notwithstanding  limitations  of 
authority  in  the  appolntm^ite,  and.  In  gen- 
eral, that  the  acts  of  the  Insurance  agent  will 
bind  his  prlndpal  within  the  bounds  of  the 
apparent  authority  which  the  com[>any  ap- 
pears to  have  committed  to  him.  But  these 
cases  relate  to  existing  contracts,  the  original 
validity  of  which  w^  not  impeached  or  as- 
sailed, and  BD  examination  of  this  line  of  au- 
tbozlties  will  also  reveal  that  the  agents 
whose  conduct  was  relied  upon  as  waiving  the 
requirements  of  the  policies  are  usually  poli<^- 
wrltlng  or  general  agents  of  the  companies  af- 
fected. We  hare  found  no  decision,  nor  have 
we  bera  referred  to  any  case  In  this  state  or 
elsewhere,  holding  that  an  agent  of  such  dr- 
eomscrlbed  powers  may  alter  or  waive  con- 
ditiona  of  sndti  a  contract.  Tbe  person  whose 
action  is  here  Involved  Is  not  declared  to  have 
either  the  title  or  iwwers  of  a  polic-y-wrlting 
or  general  agent;  tbe  record  discloses  that  his 
dntles  extended  no  farther  than  to  solicit  risks 
and  deliver  policies,  and  that  he  manifestly 
had  no  right  to  pass  upon  applications,  conn- 
tffslgn  or  issue  policies,  nor  even  to  collect  the 
accmlng  premiums.  Given  the  greatest  weight 
deserved,  the  title  in  the  letter  head  was  but 
■  drcumatance  to  be  considered  In  cjnnectlon 
with  tbe  other  eridenee,  and  not  a  (act  con- 
dnslT*-  at  nnllmtted  authority.  The  power  of 


a  prlndpal,  corporate  or  individual,  to  restrict 
the  authority  of  an  agent,  and  to  define  the 
Umlts  of  his  agency,  has  been  recognized  and 
upheld  by  the  courts  of  this  state  In  I^ama  t. 
Ins.  Co.,  51  Mo.  App.  447;  and.  In  what  is 
probably  the  most  recent  case  upon  the  sub- 
jed  from  the  Supreme  Court,  the  opinion  ex- 
pressly disavows  that  the  rule  alluded  to 
above,  and  now  firmly  established  la  this 
state  as  well  as  other  states.  Impairs  the  pow- 
er of  the  principal  to  limit  the  authority  of  his 
agent,  and  expressly  disclaims  that  it  tends 
to  bind  the  prlndpal  for  the  unauthorized  acts 
of  the  agent  in  excess  of  the  power  conferred, 
but  declares,  on  the  contrary,  that  It  holds 
the  prlndpal  liable  only  so  far  as  he  has  made 
himself  responsible,  but  measures  the  respon- 
sibility of  the  prlndpal  for  the  acts  of  the 
agent,  not  alone  by  the  terms  of  the  original 
power,  but  also  by  subsequent  express  au- 
thority, or  powers  implied  from  the  conduct 
of  the  prlndpal  or  of  bis  agent,  with  hla 
knowledge,  and  from  their  course  of  business 
with  third  persons,  which  estop  the  prlndpal 
from  repudiating  the  right  of  the  agent  to 
perform  the  particular  act  relied  on,  although 
the  power  to  take  such  action  was  not  only 
not  conferred,  but  expressly  dented,  by  the 
terms  of  the  original  agency,  Thompson  v. 
Ins.  Co.,  109  Mo.  12,  68  S.  W.  889. 

The  eighth  flndhig  of  facts  by  the  trial 
court  Is  to  the  effect  that  the  clause  of  the 
policy  fixing  the  premium  rate  at  65  cents  per 
$100  of  wages  was  never  waived  or  altered  by 
the  parties.  This  finding,  aa  well  as  those  an- 
terior. Import  that  the  court  found  against  the 
theory  that  Moreton  had  been  held  out  by  the 
insurance  company  as  an  agent  with  power 
to  do  more  than  solicit  Insmrance  and  deliver 
the  policies  therefor.  This  conclusion  finds 
abundant  support  In  the  evidence— although 
the  testimony  might  be  deemed  conflicting— 
and  will  not  be  dlstui'bed. 

The  judgment  la  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


8TATB  V.  HOTTLB. 

(Court  of  Appeals  at  St  Louis,  Mo.   Jan.  19, 
1901.) 

CRIMINAL  LAW— VBH1I»-PIl00r. 

1.  Where,  In  a  prosecution  of  a  druggist  for 
perntitting  the  drmklog  of  Intoxicatiog  liqaora 
in  his  place  of  buaineas,  the  evidence  showed 
that  defendant  was  a  registered  pfaarmadst  of 
C.  connty.  that  he  resided  in  W.,  and  various 
witnpjises  living  In  W.  testified  that  they  had 
drunk  intoxicating  liquors  in  defendant's  drug 
store,  but  there  wan  uo  evidence  that  the  town 
of  W.,  in  which  defendant's  drug  atore  was 
located,  was  in  C.  county,  the  evidence  was  in- 
BufBcient  to  establish  tbe  venue  In  such  connty. 

Appeal  from  Circuit  Court  Clark  County; 
K  R.  McKee,  Judge. 

William  Hottle  was  convicted  of  permitting 
tbe  drinking  of  Intoxicating  liquors  In  bis 
drug  store,  and  be  appeals.  Beveraed. 
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J.  A.  WliUMae^  for  apppHuL  W.  3L 
RtttbsrtoM.  f  ot  tte  «feiti. 

'BEJOID,  P.  J.  «to  OeteHtanVti  prbfMBtor 
or  t  dmg  store,  wai  cooTfttediof  a  vloiBttai 
of  KcUOn  8061«  Bev.  St  ISW,  for  vertnitttng 
tilt  drmUng  ot  latoaEloatliig  Uatton  lo  Ut 
pladb  lof  Inislneu.  Fram  tus  cosvlctloa  1m 
^pealed.  It  bouteiidea  ap^lant  thU 
thwe  no  proof  oC  tbe  Toona.  'Bte  erri* 
dBtiee  abowed  tuat  Dr.  J,  W.  FeantiAft  tras 
a;  nlEttrtetieA  ptatrlnsiist  te  Oazfc  cotmtr; 
tlut  bo  K0M«d  la  Wjaeooda,  and  'bad  Ut 
dflfeee  In  the  wme  ^tdlAag  In  ^kfah.tbe  •dk> 
fondant  leapt  a  droir  Moeo;  aad  tint  be  «aa 
tbe  owner  at  flu  bidAaff.  WItndse  Bpatfr 
testlfled  tbat  be  Uswd  In  Wyaeonda,  und  that 
be  bad  drank,  beer  In  tbe  back  room  ia  dB> 
flendant'i  atog  atofe.  On  tfala  eridenee  tt 
reaaonably  appear*  that  deftedbnt^a  drag 
atore  was  kept  in  Wyaoeada;  but  It  no«b«M 
illfpeatw  tbat  Wjaconda,  It  ■  toim  or  ^ 
UKB^  la  Otanfc  couhi^  or  ta  tfato  etate 
flncb  enfdebce  Inanadent  to  «tkbll«b  tbe 
Teliae.  EMte  y.  ESng,  ill  Mo.  ere,  jiO  S.  W. 
280.  abd  caM  etted. 

The  Judgmeot  la  zvreraed,  and  tiho  caaie 
lAmanded. 

RETBUBNand  OOODB,  JJ.,  cctbenr. 


TARRELL  T.  ST.  LOUIS  TRANSIT  00.* 
(CoQrt  of  Appeah  at  St  Louis,  Mo.   Dec.  1, 

MSW  TRIALS— DIMRBTION  OF  TRIAL  COUR^ 
MAUOIOOS  PROSEGITFION— PAUAQOa 
— axCBSSIVa  VERDICTS. 

L  The  gtantlna  of  new  trials  rests  peculTarly 
witbln  the  sotutd  dberetion  of  tbe  trial  court. 

2.  In  elrctttt  cooxta  U'rei^  tbe  antbority  and 
fbe  duty  to  Bap^faw  Tcrdicta,  and  to  grant  new 
trials  If  the  Terotct  u  improper  or  not  tnBtained 
by  the  evidence. 

8.  In  an  action  for  ualldons  ptOMintloa.  al- , 
though  pIalntiiS*8  erldence  establlBhed  his  nigh 
diarocter,  and  unipst  denoancemcait  by  deCead- 
anCH  servants  trpdo  the  oharge  of  W^ch  df^e 
peace,  and  their  detention  of  him  prior  to  ar- 
rest, his  release  on  hnil,  and  discnarge  after  '■ 
trfaL  coopled  with  unprovoked  and  unjustified 
Inmilt,  so  that  plaintiff  was  entitled  to  liberal 
redress  and  pbnnJve  damages,  a  verdict  for 

J 1,500  actual  damages  and  ^000  exemplary 
amages  was  excessive. 

Appeal  fcom  St.  Louila  CirctUt  Oonrt;  Jesse, 
A  McDonald.' Judge. 

Action  by  -James  FaireU  against  the  St. 
Lonls  Transit  Company.  Tbere  was  verdict 
for  plaintiff,  and  from  an  order  granting 
defendant  a  new  trial  plaintiff  aHieals.  Af- 
firmed. 

Faxson  &  Clark,  for  appellant  Boyle, 
Priest  &  I^hman,  for  respondent 

REYBUBN.  J.  Plaintiff,  on  tbe  eveolns 
of  March  14,  1002,  between  6  and  7  o'clock, 
was  a  passenger  on  a  car  of  defendant  on  hia 

'  'RebearlDs  denM  Febnary  I,  1904. 

f  1.  bn  New  Trial,  ¥M.  sr»  nat  on.  i  tk 


WKf  hotammtiL  Al  a-voiiit  fut  borMA  Stp* 
atemie,  on  fsalde  aiieM%  tiM  eondMotor 
sare  as  oxder  tbat  tba  -car  be  TOoatad  tav 
all  paaaengers,  wblcfa.  thay  oonpUad  ^vUbb 
and  watted  lorward  to  tbe  flrat  ol  aavand 
edlier  can  ahead,  whan  tbar  'Wobs  taiftnaaed 
br  the  notMnouiB  -that  he  waa  beUnd  tUate. 
abd  would  not  go  on,  and  Ifte  ■ereiai  ooa 
tbea  badcad  down  t»  tfea,  oar  abeda.  Wtth 
about  15  other  paaaracara  eofitfad  «nt  at 
these  cars,  plaintiff  pnoeeded  t»  await  the 
arrival  of  anotbw  cazv  be&ag.  atUl  abovt 
tbree^Hanera  bt  a  nlla  txam  Ua  deattnatlMk. 
Tke  ftxst  car  to  lafrlvew  in  rdRpwM  ta  a  ais>- 
aal,  riackened  speed,  b«t  wMboat  atoppins. 
bnd  aoma-  vbb  the  waiting  paaseasiaBa 
threw  a  handfid  of  pebtdea  agaipst  tho  wln- 
dtfwai  hud  da  anottier  nar  anftved  iflv*  min- 
vCea  Utter,  «ome  nan  to  thbcvoaNl.  a-rtraoger 
hi  ptautartitt  ao^litg,  "Thk  car  wiu  stop." 
picked  iv  a  roflfei  and  a«  ttia  oar  waa  Bbost 
to  paaa  aa  tiw  preeeOliig  oaa  bad^.Qirev  It 
through  a  ear  window,*  whtnipoa  the  aaotor- 
fbon  stopped  the'  car^  and.  tin  gKOnp  OdC  paa- 
aengera  got  on  board*  aoid  a«>  pWntfff  was 
abovt  to  enter  the  adotoraun  aad  coMliiiitiir 
accused  him  of  being  thn  man  wbo  thmv 
tteatona^  He  dwted'Uiaahareeiaod.poiBtBd 
ant  a  man  going  dawatUb  atieet  aa  tta  zaapon* 
alMe  party.  Clttamtely  tbay  vekamM  Urn 
to  get  on  tbe  oar,  stating  they  would  hava 
blm  anested  at  Newatead  avenne^  where  tbcy 
sent  •  Clor  a  polteeman,  and  pnt  him  aadcr 
anreab  and  the  office*  accompanied  ewe 
or  mon  ot  dafendaaf a  employ^  tofik  hta 
to  tbe  Orand  arnrae  police  station,  wliem 
be  -was 'searched,  a  >obaz8e  <A  distnrbing  the 
peace  lodged  agalnat  hbaa»  aadl  after  datebtlen 
tbne  losi  than  au'  hear  be  gava  bond.  maA 
waa  talebaaO.  Oa  tt»  4Mb- df  HarA,  IML 
plaintiff  waa  axradgnsd,  triad*  and  latfad  not 
gbUty,  In  tbe  Saoand  Dlatrtet  PoUoe  Oanrt  <rf 
the  (dir  of  St  Lonl^  dt  the  ^bati^  OS  distoEb- 
-hig  the  peaob 

Stripped  of  mattera  In  aggnvatlon,  oob- 
slBtlng  of  grosaly  abuatre  conduct  towards 
blm  on  part  of  defendan^a  sarvbata  'Whtte 
{dabitlff  was  detatoed  by  fhem  p^idlD^  the 
arrival  of  tbe  offloer,  abd  sam^rfaat  abridsed. 
tbe  foTe«;olBg  aanatlTft  presents  a  fate-  stata- 
meait  of  tbe  tiansactlott  frbm  which  ibis  ac- 
tion tat  damagiM  for  maliciods  prosacutiup 
mnanated.  and  the  platattSS's  aanattre  of 
which  was  folly  eatabltUiod  in  all  'important 
details  by  tbe  cortnboratiTa  tcstiminiy  ot  dis- 
interested wltaesses,  D^adant-  offered  ao 
teaHmoby,  and  a  Jiatr  Bstomed  a  vardict  in 
favor  of  pialatlff  for  actual  damagei  In  tbe 
sum  of  91,600  and  exemplary  damagea  In  tike 
amount  of  f 1,000.  DeCandahlfa  motlosi  f or 
new  trial  was  soBtaiaed,  tba  «aui< 'aMOgnis^ 
aa  leaaona  (be  adrntsslm  of -ioeelenat  laad 
Immaterial  taatlonmy,  thaginng«Miapreper 
instractlaia,  aad  the  excas8t«a  TCBdIet. 

Tbe  -mle  of  law  tn  Mteaaori  bu  •been  aa- 
notmocd  vritb- wearisome  fnOMtlttea  that  tbe 
function  or  duty,  of  ^bMIng  fa  nSW .  trial 
KBts  peeoSartr  antt  <a||idhdt|t"iilthte  tte 
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•oiiB4dlMKtlMi«ftfaetriftl  courts  auid*  nnlw 
tt  la  manltest  awd  apparaat  tlMt  Ita  jodldal 
diamtlon  baa  beea  abused,  or  that  Lojuatlo* 
baa  b^  done,  ita  niUng  in  tbat  ngard  viE 
Bot  bo  dlituxbeid  bj  an  appellate  court 
Kuenxel  t.  Stevens,  105  Mo.  2S0,  06.  a.  W. 
1076;  Ghon^Hette  t.  Railmd,  162  Mo,  207, 
53  S.  W.  SS7;  Lee  t.  Qeo.  Enapp  &  Co.,  137 
Ma  886»  3&  S.  W.  UOJ;  Perlcer  T.  Casrine- 
bam,  130!  Mo>  34S,  S3  8.  W.  4S7;  Baalt  t. 
Woo4,  IW  Mo.  72,  27  S.  W.  554;  HewMt  v. 
Steele,  U8  Mo.  463,  24  S.  W.  410;  McCnUonsb 
T.  Ina.  Co^  113  Mo.  606,  21  S.  W.  207;  Pice 
T.  Srans.  49  Mo.  390;  B«id  t.  Ins.  Co-.  59 
Mo.  426;  Wo«<Uolk  T.  Tate.  35  Mo.  597; 
Maeon  t.  Onan,  67  Mo.  App.  290;  Powell  t. 
BaUw«7.  5&  Mo.  App.  335;  Ensor  t.  Smitib, 
67  Mo.  App.  084;  Laagdon  T.  Kelly,  U  Mo. 
App.  $72.  Circnlt  ceurta  are  vested  Oiot.  only 
with  tti^  antborltr,  but  aue  charged  wltb  tba 
da^,  to  Burpervlse  tbe-Teidlcts  ot  jiutea.  and 
to  gvant  new  trialfli,  %  In  their  judgmwt,  tba 
-vardiet  ia  inipr<^>«.  or  not  anstalaed  by  the 
evidence.  Bank  v.  Wood  and  Bold  v.  Ins. 
Co.,  m^foc  Tbe  teaitimony  ofltered  stconsly 
tended  to  establlah  that  plalntlfl,  &  peaceable^ 
lawabldlng  <dtlxen  of  bisb  ebaracter,  witb- 
eat  caase  for  atupiclon,  waa  unjustly  denoun- 
ced, and  sulHiecinently  prosecuted,  by  defead- 
aBt'e.aarrantB,  i^n  the  cbarge  «C  disturbing 
tbe  peace,  and  bja  dateatlon  by  tbem  prlra 
to  arreat  bgr  the  o&cer  waa  attended  by  rough, 
iqanltlng,  and  eflenriTe  omduot  on  tbeli  part 
towart  him  wholly  nnprovokedt  And  wblch 
dtfenwnt  mt^e  bo  ^ort  to  paiHat^  jnstUy. 
qi  ecplabi,  and  appears  to  have  continued 
the  perpetrators  In  ita  employ  at  the  time 
of  tbe  trial  ol  this  cause.  Aseumliig  the 
T«rKy  of  the  evidence  on  b^lf'  of  ptolntlff. 
—wblch.  as  stated,  defendant  did  not  seek 
to  deocy—tbe  plaintiff  .was  entitled  to  liberal 
and  full  redress  for  the  wroag  done  blm,  and 
the  testinaony  authorised  pquitlTe  dajuages 
as  weU  as  actual  damagesi  but  wa  cannot 
escape  the  condution  that  tha  juvy  permit- 
ted, the  sympathy  uoused  fw  plalntilf  to  oat< 
welsh  Its  Judgment  in  the  return  of  a  verdict 
for  91^00  acfuai  damages  and  ¥1,000  ez- 
emidaEy  d«mage«»  This  coort  has  qiilte  re< 
oaBUy-bad  «C4a^on  to  review  actions  f  er  ma- 
licious  pioo^cution.  In  the  one,  a  verdiot 
of  ^,000,  equally,  divided  by  the  Jury  as 
pmitlve  and  actual  dia«a8e8>  was  coodemn- 
ed  ««,  exce^lve  a^d  .  appearing  vindictive, 
and  ^IfiOa  adjudged  Cull  oompeoaation  to 
pbalotltr  for  tbe  actual  damages  sufteied  by 
bim  and  aufflcient  jmnlehment  of  defendant 
tot  the  W7c«ig  committed.  Buth  v.  Transit 
Co.  (Mo.  App.)  71,  S.  W..  1055.  In  the  other 
aase  a  total  finding  of  92,000  was  made,  of 
wblch  9370  was-  asseased  as  tbe  punitlTe 
portion.  This  court  required  a  remittitur  of 
tbe  «sceas  of  fSSO  over  9500  upon  the  find- 
ing on  the  sec<md  count,  stating  that  the 
latter  swa.  would  be  fidequate  compensation 
for  all  the  JjD^ry  auatained.  While  the  case 
under  consideration  -appe»m  to  be  41atla- 
giriih«i  <nim  .ttM  faboTQ  casan  1^  drcvm- 


stanoss  of  welghtleT  aggiaratlon  infltattng 
more  serious  wrong  -on.  the  plaintiff,  yet  we 
cannot  dissent  fsom  the  opinion  of  the  fifrcuit 
court  that  the  verdict  was  excessive,,  and  the 
circuit  court  petpfocnrad  Ita  duty  ia  i«ttiUi| 
it  aside.  .  , 

.  jrudgmeat  A0rmed.  AU  concur; 


a.  W.  OROOEEK  SHOS  00.  t.  FBY. 
(Oonrt  of  Ajvsals'at  Bt  IjooH  Mo.  Jmo.  Ift 

190A.} 

jySTIGBS  OF  PU0BWUDG«UNT  BT  Bll- 

rAULT— Vacation— QiauFFic^ct  of 
'  0Bitvi<nf^oLLa^niAii  attack. 

1.  Blaet  Bev.  ftt  I8B9,  I  8869,  pMecribtng 
when  and  in  what  manner  a  'jastuje  af  tiia 
peace  may  net  aside  a  default,  ouly  authorizas 
the  Ja6£:m6nt  to  be  set  aside  at  the  instance 
of  defendant  or  Us  agoit,  a  justice  is  without 
pvwvr  txK  set  asUa  a  iadpnaat  at  tlw  imsuucs 
of  B^aiptilf. 

2.  Where  a  justlcs  Of  the  peace  rendera  Judg- 
ment by  default  00  service  within,  and  less 
than,  the  period  provided  by  law,  the  Judgment 
is  v«tid,.aQd  Dxit  mtgect  to  attack  coIIhUirally 
because  of  the  Insufficiency  of  service. 

Appeal  from  Louisiana  Ooort  ot  Oommon 
Pleas;  D.  H.  Sby.  Judge. 

Action  by  the  H.  W.  Crocker  Shoe  Com- 
pany against  John  O.  Fry  in  justice  court. 
From  a  Judgment  for  plaintiff  In  the  common 
pleas,  rendered  on  a  trial  de  novo  on  appeal 
from  a  Judgment  by  Oe&ult  defendant  ap- 
peals. Beversed. 

Ball  A  Sparrow,  for  appeDant 

KBTBUBN,  J.  On  April  10,  190B.  pta&l- 
tS  (respondent  hereiu)  brought  an  action 
upon  an  account  against  defendant  (appel- 
lant herein)  before  a  Justioe  of  tbe  peace  In 
Pike  county,  and  recovered  Judgment  by  de- 
fault, from  which  an  appeal  w^s  taken  to  tbe 
i^inj^nn  .court  of  eommoD  pleas.  Upon 
trial  anew,  appellant  admitted  the  -conect- 
WM  •<  the  ateooont  sued  oa,  bvt  inteipoaed 
as  ills  defense  the  plea  «f  former  adJudtcR' 
tlon.  and  sufeatanOated  it  by  estabUeblng  tiiat 
on  Mareh  81.  isoe,  respondent  inetltuMd  an 
action  Bgaiwt  him.  before  the  same  .magis- 
trate on  the  same  account,  and  the  summons 
issued  and  service  was  had  on  that  date, 
made  returnable  April  9.  1903,  when  the  Jus- 
tice rendered  Judgment  by  default  for  tbe 
amount  asked.  On  April  10th  tbe  Justice,  at 
request  of  plaintiff,  set  aside  this  Judgment 
as  invalid  for  want  of  proper  service,  and 
the  respondent  Instituted  tbe  second  action 
above  detailed.  Froni  Judgment  for  plain- 
tiff in  the  court  of  common  pleas,  defend- 
ant has  appealed. 

Tbe  Justice's  court,  being  of  statutory  ori- 
gin, was  ctrcumscrlbed  and  condned  within 
the  bounds  of  tbe  provisions  of  the  statute, 
and  could  not  transcend  the  powers  and  au- 
thority thereby  conferred.  Section  3960, 
fier.  St  1809,  prescribes  when  and  In  wbat 
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manner  a  justice  shall  have  power  to  set 
aside  a  Jadgment  b7  default  The  action  of 
the  Justice  In  setting  aside  the  first  Judg- 
ment was  not  empowered  by  the  statute, 
and  was  without  Jurisdiction,  and  the  Judg- 
ment remained  in  full  force.  The  statute 
authorized  this  Judgment  to  be  set  aside  hy 
the  Justice  at  Instance  of  defendant  or  his 
agent,  but  not  otherwise.  In  Leonai-d  t. 
Sparks,  117  Mo.  103,  22  S.  W.  899,  38  Am. 
St  Rep.  64G,  the  Supreme  Court,  In  an  ex- 
hausdve  opinion  arraying  the  conflicting  au- 
thoritles  In  this  state  and  other  Jurisdic- 
tions, considered  ttie  effect  of  a  Judgment  of 
a  Justice  rendered  upon  service  wltblu  and 
less  than  the  period  provided  by  law,  and 
held  such  Judgment  valid,  and  not  snbject 
to  attacl£  coilateraily  because  of  the  insuffi- 
ciency of  the  service. 

It  follows,  therefore,  that  the  Judgment 
of  the  trial  court  was  erroneous,  and  It  Is 
rerersed. 

BLAND,  P.      and  GOODS;  fmncnr. 


CITY  OF  LOUISIANA  t.  McALLISTER. 
(Court  of  Appeals  at  St.  Louis.  Mo.    Jan.  19, 
1904.) 

MUNICIPAIi  CORPORATIONS— SPECIAL  A3SESS- 
MBNT— ASSESSMENT  AS  OWNER— PART  OWN- 
ERS HIP— LI  ABILI T  Y— ESTOPPEL. 

1.  One  owning  a  tractiooal  interest  in  prop- 
erty abutting  on  a  street  was  liable  for  bis 
proportion  of  an  hnproTement,  though  notice 
WAS  served  on  him  as  iole  owner,  and  do  notice 
served  on  the  other  owners. 

2.  Where  one  in  possession  of  real  estate  in  a 
city  for  many  years  paid  taxes  on  it  assessed 
to  bim,  and  after  notice  to  him,  as  sole  owner, 
of  an  ordinance  requiriug  a  street  improvement, 
appeared  before  the  city  council  and  sought  to 
be  relieved  for  the  time  being,  be  was  estopped 
to  set  up,  in  an  action  by  the  city  for  the  cost 
of  the  improTement,  tbe  defense  that  be  was 
oot  the  sole  owner. 

Appeal  from  Louisiana  Court  of  Common 
Pleas;  D.  H.  Bby,  Judge. 

In  an  action  by  the  city  of  Louisiana 
against  J.  D.  McAllister.  From  a  Judgment 
In  favor  of  pialntlfT,  defendant  appeals.  Af- 
firmed. 

J.  W.  Beynolds,  for  respondent  ■  Pearson 
&  Pearson,  for  appellant 

RETBURN,  J.  This  Is  an  action  by  the 
city  of  Louisiana  to  recover  tbe  amount  paid 
by  it  for  construction  of  a  granitoid  aide- 
walk  in  front  of  a  lot  whereon  is  erected  a 
business  bouse,  and  also  a  dwelling,  describ- 
ed as  the  east  GO  feet  of  lot  No.  588  In  block 
numbered  74  In  the  original  town  of  I^uls- 
lana.  In  August,  I'JOO.  the  city  council  of 
plalntifF  enacted  an  ordinance  requiring  tbe 
owners  of  land  adjoining  this  and  other  lots 
to  construct  new  pavements;  and.  In  com- 
pliance with  the  statutory  requirement.  It 
caused  notice  to  be  served  on  such  owners. 
Defandant  bad  been  In  possession  of  tbe 
above  property  for  many  yeara^  occupying 


tbe  dwelling  and  In  charge  of  the  store  bnlM- 
li^.  During  that  time  be  had  made  the  sut- 
ntory  returns  for  assessment  purposes,  veri- 
fied by  his  affidavit  the  property  bad  been 
assessed  to  him,  and  he  had  paid  the  taxes 
thereon;  and  accordingly  notice  concerning 
the  sidewalk  In  front  of  this  property  was 
served  upon  him  as  its  presumed  owner. 
After  such  service  of  notice  he  appeared  be- 
fore tbe  city  council,  and  asked  to  tie  reliev- 
ed of  putting  down  tbe  walk  at  that  time, 
which  was  refused,  but  he  remained  silent 
regarding  the  true  ownership  of  tbe  lot 
The  council  then  passed  further  ordinances 
for  letting  tbe  contract  for  the  reconstruc- 
tion, and  the  successful  contractor  perform- 
ed the  work,  and  was  paid  therefor  by 
plalntlfr.  In  tbe  defense  of  defendant  to  the 
action  of  plaintiff  upon  the  tax  bill,  bis  an- 
swer arerred  that  be  was  an  owner  of  only 
an  undivided  one-fonrth  interest;  and  tbe 
reply  reiterated  that,  If  not  sole  owner,  tie 
was  owner  of  such  undivided  Interest  Tbe 
court  found  in  favor  of  plaintUf,  but  ad- 
Judged  that,  as  owner  of  one-fourth  interest, 
defendant  should  pay  but  the  like  proportion 
of  the  cost  of  reconstruction,  and  rendered 
a  Judgment  accordingly,  from  which  he  has 
arpcaied. 

The  plaintiff  operates  under  a  special  diar- 
ter,  and  the  work  herein  was  performed  un- 
der sections  6261,  6262,  Rev.  St.  1899;  and 
no  special  tax  bill,  which  by  statutory  enact- 
ment creates  a  presumptive  case,  was  is- 
sued. The  Industry  of  counsel,  as  well  as 
tbe  investigation  of  the  court,  have  failed 
to  unearth  any  direct  authority  upon  tbe  de- 
fense herein  Interposed;  and  especially  tbe 
j  decisions  of  Uie  appellate  courts  of  thi« 
state  seem  devoid  of  any  such  question. 
I  Tbe  proceedings  are  confessedly  regular,  so 
I  far  as  defendant  Is  concwned,  except  thnt 
he  was  treated  as  sole  owner,  while  in  tmtb 
he  was  possessed  of  an  pndlvided  fractional 
Interest;  but,  to  the  extent  of  hie  ownership, 
his  share  of  tbe  lot  was  benefited  by  tbe 
reconstruction,  and  no  good  reason  has  been 
suggested  why  lie  should  be  heard  to  com- 
plahi  that  his  eo-ownm  were  not  notified 
of  the  contemplated  lmx»ovement  or  that 
the  proceedings  were  such  an  entirety  that, 
being  void  and  Ineffectual  as  to  those  own- 
ers not  receiving  statutory  notice,  they  should 
be  held  Invalid  as  to  him.  This  general 
doctrine  has  obtained  recognition  In  analo- 
gous proceedings.  Elliott  on  Beads  (2d  Bd.) 
I  818,  Intimates  tliat  "In  such  cases  W.  e~, 
failure  to  give  notice  to  some  of  tbe  property 
owners]  the  better  opinion  is  tliat  the  pro- 
ceeding is  void  only  as  to  those  who  have  not 
been  notified,  but  valid  as  to  those  who  bad 
notice."  That  a  part  owner  may  pay  a  spe- 
cial tax  bill  against  tbe  realty  owned  in 
common,  and  maintain  an  action  for  contri- 
bution against  his  co-owners,  has  been  ex- 
pressly held  by  this  court  Oranlte  Co. 
Taylor,  64  Ho.  App.  87. 
Again,  nnder  the  fScts  pecnUar  to  tills 
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caso,  the  defendant  might  have  been  well 
held  estopiKd  from  setting  np  the  defense 
of  part  ownership  of  the  lot  affected.  His 
coarse  of  conduct,  not  only  by  remaining 
mute  before  the  city  conncU  regarding  the 
divided  ownership,  but  In  the  returns  made 
by  him  to  the  assessor,  the  permitting  the 
projwrty  to  be  assessed  to  lilm  as  such  own- 
er, and  payment  of  taxes  thereon  as  such, 
though  the  latter  were  suffered  without  any 
such  intent  or  purpose  on  his  part,  were  all 
calculated  to  mislead  and  misinform  plain- 
tiff as  to  the  title  of  the  realty. 

The  Judgment  of  the  court  threw  on  de- 
fendant DO  more  than  his  proportion  of  the 
cost  of  the  reconstruction,  and  Is  affirmed. 

BLAND,  P.  J.,  and  OOODE,  concur. 


SECRIST  T.  EUBANK  et  al. 

(Gonit  of  Appeals  at  Bt.  Louis,  Mo.   Jan.  19, 
1804.) 

NEW  TRIAL— MOnON-STATBHSNT  OP  RBA< 
SONS— WEIGHT  OF  EYIDBNCE-WITNBSSBS— 
HUSBAND  AND  WIFB— OBJECTION— WAIVER. 

1.  Where  an  order  saataitiiDg  a  motion  Cor  a 
new  trial  contains  no  statemeat  of  the  reason 
or  ground  on  which  the  circuit  conrt  sustnined 
it,  as  required  by  Rev.  St  1889,  §  801,  the  ap- 
pellate court  cauuot  overrule  the  circuit  court  a 
decision  unless  every  asugnment  in  the  motion 
was  without  merit. 

2.  An  order  granting  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence  will  not  be  interfered  witli  on  ap- 
peal if  there  is  substantial  evidence  against  the 
verdict. 

3.  Where  statements  by  a  husband  as  to  his 
ownership  ot  the  property  in  controversy  were 
admitted  without  objection  in  an  action  In  which 
his  wife  filed  an  interi^eader,  they  were  en- 
titled to  consideration,  though  they  might  have 
formed  the  proper  subject  for  exceptions. 

Ai^)eal  from  Ohrcult  Gonrt;  Sbetby  Gonnty; 
N.  M.  Shelton.  Judge. 

Action  by  John  W.  Becrltt  against  Nelson 
Bnbank,  In  which  Fannie  Eubank  filee  a  peti- 
tion as  Interpleader.  From  an  otAct  set- 
ting aside  a  Terdlct  In  fiiTor  of  the  Interplead- 
er and  granting  a  new  trlsl*  tiie  appeals. 
Affirmed. 

Eno^  0*Bryen»  for  appellant  3.  D.  Dale 
and  G.  W.  Humphrey,  for  respondent 

GOODB,  J.  The  Interpleader,  Mrs.  Fannie 
Eubank,  appealed  from  an  order  of  tbe  cir- 
cuit court  setting  aside  a  verdict  in  her  favor 
and  granting  a  new  trial.  The  litigation  is 
over  a  mare  attached  at  the  suit  of  the  plain- 
tiff as  the  property  of  the  defendant  Nelson 
Eubank,  whose  wife  tbe  interpleader  Is.  She 
filed  her  verifled  petition  or  claim  for  the 
mare  after  the  levy  of  tbe  attachment,  and  a 
trial  of  her  right  to  the  property  ensued.  In 
which  she  prevailed.  A  motion  for  new  trial 
was  made  by  tbe  plaintiff  and  sustained.  It 
assigned  six  reasons  why  a  new  trial  should 
be  granted,  among  which  was  one  that  the 
verdict  was  against  the  evidence.  It  appears 


to  be  taken  for  granted  by  appellants  eonn- 
sel  that  the  new  trial  was  granted  because 
no  proof  was  made  that  the  mare  had  been 
seized  imder  the  attachment  writ,  or  with- 
held from  appellant's  possession,  and  his  ar- 
gument alms  to  convince  us  that  the  court 
erred  in  so  holding.  We  would  scarcely  lay 
much  stress  on  the  omission  to  Introduce 
tbe  constable's  return  of  the  writ  showing  a 
levy  on  the  mare,  for  the  case  was  tried  by 
both  sides  on  the  assumption  that  the  animal 
had  been  levied  on  and  taken,  and,  besides, 
there  was  some  testimony  tending  to  prove 
the  fact.  The  difficulty  with  the  interplead- 
er's appeal  Is  that  the  order  sustaining  the 
motion  for  new  trial  contains  no  statement 
of  the  reason  or  ground  on  wblch  tbe  circuit 
court  sustained  it,  as  the  statutes  provide  it 
should.  Rev.  8t  1889,  |  801.  We  are  there- 
fore powerless  to  overrule  that  court's  deci- 
sion unless  every  assignment  In  tbe  motion 
was  without  merit  But  as  to  the  verdict 
being  contrary  to  the  evidence  or  tbe  weight 
of  the  evidence,  It  was  the  peculiar  function 
of  tbe  trial  court  to  decide,  and  we  must 
defer  to  Its  opinion,  if  there  was  any  substan- 
tial evidence  against  the  interpleader's  claim. 
State  ex  rel.  v.  Todd,  92  Mo.  App.  1.  There 
was  such  evidence,  principally  in  the  form  of 
statements  made  by  her  husband,  tending 
to  prove  he  owned  the  mare.  Likely  the  tes- 
timony as  to  those  statements  was  Incompe- 
tent against  the  interpleader  If  Its.  admission 

1  had  been  opposed;  but  It  was  not  and,  hav- 
ing been  admitted,  was  entitled  to  constdera- 

I  tion.  The  court  below  had  a  discretion  to 
order  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence, 
and,  as  that  ground  was  assigned  In  the  mo- 
tion, we  must  approve  the  mlins  and  remand 
the  case  to  be  retried. 

BLAND,  P.  J.,  and  RETBURN.  J.,  concur. 


STATE  ex  rel.  McKIXXBY  et  aL  t.  PUL- 
LIAM  et  al.» 
(Oourt  of  Appeals  at  St.  Louis.  Ho.   Jan.  19, 
1804.) 

APPKAU-BILL  OF  BXCBPTIONS. 
1.  To  authorize  review  on  appeal  of  a  rulinx 
on  a  motion,  there  most  be  an  exception  to  tUe 
ruling,  preserved  by  a  bill  of  exceptions. 

Error  to  Olrcntt  Oourt,  Rlpl^  Oonnty;  J.  L. 
Fort,  Judge. 

Certiorari  on  the  relation  of  J.  J.  McKlnney 
and  others  against  John  A.  Pulliam  and  oth- 
ers. Judges  of  the  county  court.  Judgment 
vras  adverse 'to  defendants,  and  they  bring 
error.  Affirmed. 

T.  F.  Lane  and  Alfred  PerUns,  for  plain- 
tiffs In  error.  J.  M.  Etklnson,  for  defendants 

In  error. 

GOODS,  J.  This  cause  was  brought  here 
by  s  writ  of  error  to  Hie  circuit  court  of 
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BJj;iley.  A  dramabop  license  waa-grftsted  I>|r 
the  Qounty  court  at  Bal4  county  to  C.  S. 
Smith.  Thereupon  tbe  lelatois  »ued  out  a 
writ  of  certiorari  In  the  circuit  court,  direct- 
ing the  defendantSt  who  are  the  judges  of 
the  couoty  eeurt,  to  send  up  the  record  of 
the  proceedlngg  relating  to  the  license.  The 
def^dants  made  return  to  the  wdt  of  certio- 
rari by  filing  In  the  clrcuU  court  a  complete 
tranwTlpt  of  the  procee<llQg8  In  the  county 
court  The  relators  subsequently  moved  the 
circuit  court  to  quash  the  return,  assigning 
in  support  of  the  motion  lack  of  authority  in 
the  county  court  to  grant  the  license  at  a 
special  term,  as  ^as  done;  further,  that  the 
petition  for  license  was  Inadequate,  In  fall- 
ing to  qpeclficalty  descrlhe  the  place  where 
the  dramshop  was  to  be  k^t,  and  that  It 
designated  the  town  of  Naylor  as.  the  place, 
Insitead  of  Thomas  townahlp,  which  was  des- 
ignated In  the  Uoense.  This  motion  was  sns- 
tained,  and  the  prooeediags  In  the  county 
coart  and  the  Iloesise  itaelf  quashed.  Mo- 
tions for  new  trial  and  la  arrest  were  filed, 
but  no  bill  of  exceptions  was  taken.  This 
omission  precludes  vs  from  reviewing  the 
action  of  the  circuit  covrt  on  the  mpUoa,  An 
exception  to  a  court's  ruling  on  a  motion, 
and  a  bill  to  preserve  the  ^ception,  axe  pre- 
requisites to  the  QODsideratioD  by  an  appel- 
late eoijrt  of  an  asslgniaent  that  ercor  was 
committed  in  disposing  of  the  motion.  Mon- 
roe City  Bonk  v.  Finks,  40  Mo.  App.  367; 
Carver  v.  Swan,  fiS  Md.  App.  .617;  St  Iiouis 
V.  Brooke,  107  Mo.  380. 15  B.  W.  £2;  FlDkeln- 
burg,  App.  Prac.  67. 
Judgment  affirmed. 

BLAND,  F.     and  RirfBURM.  X,  conctir. 


JORDAN  et  al.  T.  VAUGHN. 
{Oonrt  of  Appeals  at  BL  Lotds,  Ubu  Jan.  19, 

COSTS— LOST  BOND-REINS  TATEMENT-MOTION 
—JUDGMENT. 

1.  Rev'.  {St.  189&,  S  4560,  l^rovldea  that  wiren 
any  document  or  pAper  men  or  being  Id  aoy 
court  ef  record  or  jqstkie's.  coart  sball-  have  been 
lost,  any  person  inter^ated,  or  his  ageat  or  at- 
torney, may  makR  out  a  statement  in  writing, 
verifiea  by  affidavit,  8^\hg-«ut  as  n*&r  aa  may 
be  tbe  foil  ooDtentft  of  ttae  lost  paper,  and' file 
the  tame  tn  tilie  clerk's  oOhee.'  Held,  that  whcve 
a  lost  bond  for  costs  had  been  filed,  aa  requlrad 
by  said  section,  the  court  niight  enter  Judgment 
■thereon,  and"  the  parties  aiprtlyhig  ft  need  not 
proceed  by  notice  of  fonr  weeKs,  as  ceqalrrt  by 
seetioa  K»Q1  In  tbe  case  of  certain  toet  decu- 
ments  tbere  enamerated,  Jiot  iacludiag  tlw  bond 
for  costs, 

2.  Moaon  far  ^aSmneiit  on  Mch  Mlosttted 
hmd  was.  not  an  actkm  on  a  lost  tesbrament, 
within  the  meaning  of  sectiooB  642  and  643. 
permitting  actions  on  "any  Instrument,'"  and 
probeediags  1!here«n  M^d  ttot  be  tuider  those 

SOCtiWUB. 

3.  On  dismissal  of  action  for  failure  to  prose- 
cute it  tbe  court  might,  on  motion  of  tbe  defend- 
ant, enter  judgment  against  the  sureties  on  the 
bond  'for  cotsts. 

Appeal  from  Circuit  Court,  Momxie  Comi- 
ty; D.  H.  BtVt  Judge* 


Action  by  Jftmes  V.  ToweU  aKatnst  B.  F. 
Tat^bn.  On  -mption  .of.  tbe  defendant  the 
jcefirt  r^utered  judgmettt  .against  plajntiff  and 
Jaiaes  Q.  Jordan  ,  and ,  another,  siiretiea  on 
plaiutUE'a  bond  for  cost^,  .awl  the  sureties 
appeal .  Affirmed.  ..... 

B.  B.  9tiitxm,  for  ftppeHaSita.  J.  H.  "Wbttie- 
etfttoa,  terirespmdent. 

GOODB.  J.  To  wen  bad  en  action  in  flie 
<!&ciilt  court  of  Monroe  coilnty  against  the 
flefehdant  Vaughn,  "tbe  other  parties,  Thon^ 
son  and  Jordan,  who  are  the  appeUants  here, 
were  the  sureties  of  Towell  on  a  cast  bond. 
After  one  trial  of  the  action  and  a  reversal 
of  the  Judgment  by  this  court;  It  was  dis- 
missed far  fallnre  to  prosecute  il;  and  «£tei^ 
wards  tlie  Oour^  on  motion  ot  the  dtf  endant, 
entered  Judgment  i^pilnst  Towell  and  his 
two  snretiea  for  the  costs.  Tbe  sureties  took 
this  appeaL 

The  cost  bond  was  lost  before  Judgment 
'was  rendered  oh  It,  but  tts  esntents  -wem 
proven,  and  were  subsbintially  that  the  par^ 
ties  to  It  bonnd  ttiemselres  to  pay  all  tbe 
costs  that  bad  or  mi^t  accrue  in  tfie  cause. 
An  affidavit  to  show  Its  loss  and  lbs  con- 
twts  was  duly  fUed  la  tbe  .circuit  court  prior 
to  tbe  Judgment  Xbat'lt  was  los^  and-vbet 
tt  contained  were  proven,  too,  liy  one  tff  tbe 
attorneys  for  the  sureties,  sad  there  Is  no 
dispute  about  those  facts. 

'Several  objections  were  ndsed  by  the  sere- 
ties  to  Judgment  being  rendered  against 
them  tot  tbe  costs,  but  only  one  jtotait  ia  dis- 
cussed in  their  brief  on  this  appeal,  namely, 
tfiat  It  devolved  on  the  O^afdant  "Vaughn 
to  proceed  under  sections  i^iX)  and  456X  of 
the  Revised  Statutes  of  to  supply  the 
iHAd.  Section  ^seo  wws,  m  stated,  -com- 
piled with  when  the  affidavit  contaftdng  a 
vtfftBBieBt  In  writing  nt  the  flnll  contests  of 
the  lost  Instrument  waa.  filed.  Section  4581 
rnHmGeattes  the  tamtnimentB  to  which  Its  |>ro- 
tflsloaa  ere  Intct^ed  to  aiq;>ly>  «iid.«  hood  £ar 
Cittts  4b  not  one  of  them.  Tliat:Se«ttoR  c*- 
tatM  to  JudensantB,  >lnTaa]t«crlcs,  sale  bUls,  or 
ctdier  orddn  OC  ia  eounty  er. probate  .oonrt. 
It  provides  two  distinct  procedures;  ■  one  to 
SUi^ly  loet  Jud^ents  or.e^cutie^.the'etb- 
er  to  aupply  a  lost  Inventory,  «ale  bi^V  oi' 
order  of  a  county  or  a  probate '  court  Tlie 
court  committed  no  error  in  siup^lylflg  the 
bou^  on  the  proof  made,  as  sucti  h.  procedux^e 
fell  within  its  general  powers,  .  State  v. 
Simpson,  p7  Mb.  6i";  St.  U,  etc,  R,  t. 
HoUaday,  131  ^o.  440,  33  S.  W.  49. 

This  la  not  an  action  on  a  lost  InStrament 
witbln  the  meaning  of  sections  G42  and  643. 
and  It  Is  conceded  that  plainttfF  did  hot  bavie 
to  proceed  according  to  those*  sections. 

The  Judgment  for  costs  was  .properly  ren- 
dered against  the  sureties  6a  the  bond 
(Schawacker  v.  McLaughlin,  139  .'Mo.  83S,  40 
8.  W.  935),  and  Is  affirmed.  ,  . '  ^ 

BLAND,  P.  J^  .taO.  BMBTmS^  in  eoBCiir. 
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Br  parte  fllKKLA  ' 
(Court  of  Appeals  at  St.  Louia,,  Ma  Jan.  19; 

TRSt  POORTH  CLi[SS-AUTU0IUTV--ORDDrAN'> 
<»»-ViULIOITV-BXOBBI1t4V4T  U0BN8B  FHV. 
1.  WheM  aa,  oi!dwanc<e  pro^id^d  that  na  one 
ahoold  condoct  a  dramahop  ia  the  citr  witboat 
obtaining  a  Ucenw  and  paring  a  liceoae  fee,  A 
Ncend  ordinanee.  irbidi,  wlthont  alteriog  time 
yrovlskKis,  t»ofHed  ntvtUdnB  unUdL  wmst  be 
cMsplisd  vltb  by  «n  ifViiwrt  A»  «  Ucawet  vai 
not  inconsistent  witb,  ana  did  not  repeal,  tbe 
first  ordinance. 

8.  Vnder  Rer.  St.  189B,  f  6978,  expresslr  pe0- 
mittlng  tbe  mnjor  and  board  of  aldermen  of 
cities  of  tbe  fourth  clasa  to  license  and  tegolate 
dramshops,  saloons,  and  liqabr  eeUer^,  a  city  6t 
that  dass  had  authority  tO'  ttaet  a  license 
after  the  lieesiee  bad  Mr  obtained  tatm  tbe 
eenntr  court  a  liccna»  to  iw^  a  druadiop.  ia 
such  cit7. 

3.  In  proceedioga  qmestioning  the  Talidlty  «f 
ft  <^  ordinance  it  wul  be  preeamed  that  it  was 
legaUy  adopted,  unless  it  exceeds  thia  JsgistatlKe 
verves  of  tnei  coy.  . 

•i.  Au  ordinance  declaring  It  to  be  unlawful 
for  any  person  to  carry  on  the  enumerated  oc- 
enpations,  inckidlng  tbat  of  a  dramshop  keeper, 
witbone  olrtaining  a  license,  the  fee  f«c  xMck 
in  the  case  pf  dramshops  was  fixed  at  $1,000  a 
year,  or  ^900  for  six  montbs,  was  not  objectiott- 
■ble  tbr  dncertatn^. 

0.Oiie  tbooMBd  doUata  •  year  f(n>-B  mitm 


license  bT  a  city  of  the  fourth  class  is  not  ,ao  ' 
unreasonabla  a  charge  as  to  justify  a  court  1^  i 
declaring  void  the  ordinance  flxiug  it.  j 

Application  by  W.  J.  Hiiikle  for  writ  of  1 
babesuB  «0Epiis,  xetnnabla  to  tte  Owrt  of  i 

P.  BC  ManaflMt,  for  -  pettttonor.  W.  | 
Jfloftaon,  far  rcqmideiitB.  -  ; 

■  ■  •  I 
OOODB,  X  -im  pettttoaer.  HIdUb,  pm-  ; 
cured  a  writ  ot  habna  oMpm  frsm  vne  of  • 
tbe  Jndgee'od  tbU  aaari-damoKUflii,  retmaia-  j 
ble  to  tbe  OctxAer  tarm.  H«  waa  at  tbat  ] 
time  In  tbe  custody  of  tbe  marshal  of  tiu  ; 
dty  of  Mountain  Grove  under  a  warrant  la-  ' 
toei  by  Ao'tBayor  axfd  ex  ofDcUk  ptdlc*  Jkiflge  ; 
of  that  dty  for  conducting  a  dramsliop  and  j 
■elling  intoxicating  liquors  In  less  quantitleB  ! 
than  tbree  gallona  wlthont  having  a  license  ] 
to  da  Ho.  '  Tbe  will  Wfts.gMDtedOHy  cotia^  \ 
of  tbe.  dty  .eqtbprftiaa^  9fi^  tberef^Ke,  wltbr  i 
out  an  examination  cS  the  merits  of  tbe  I 
petiHoo,  and  tbe  canae.  will  be  dl9909^  of  i 
with  no  Inqairy  into  the  propriety  of  the  : 
proceeding  as  a  means  of  testing  tbe  Talid-  j 
It;  of  tbe  cftt  ordinances  lelattng  to  dram-  1 
Bliop.  license.  Tbe  inyalldity  of  those  ordl-  i 
mooca  Is  tbe  ground  on  wUch  the  petltiODer  i 
la  averred  to  be  vrnlawfoUj^  restrained  of  his  j 
Bbetty.  Man;  averments  are  made  in  tbe  i 
petttlon  against  the  rUsbt  of  the  dty  to  enad;  ' 
tfeem,  or  to  esnot  tbe  Ucenae  fee  Inposed 
on  dramsbpp  keepers,  wbldi  will  be  disre-  ! 
Kicded  tot  tb^.  reason  tbat  tbe  parties  have 
filed  tbe  foUowliw  atipiLlatlon  aa  embodying 
tbe  essential  fftcts  on  wblcb  tbey^  desire  ttie 
case  to  be  decided:  'Tor  tbe  purpose,  ot  a 
trial  of  tbis  eauae,  and  in  ordtf  to  save  cost 
9t  ialkSof  diqiDaMhHB,  tbe  f oUowlng  tecta  ave 


agreed  vuxm:  Tbattbf  petltlanHr  on- tbe  IBtta 
daF  of  100^  duiy  -oibtalnQd  from  tba 

QoQBttv  eovk  of  Wiigbt  County  a  Uoenae  to 
feepp  a  4fcraatidu9  at  stand- Jn  tbe  town  of 
Aft  Gtrove,  Mtesanri,  for  a  period  ccC  Q  montbs 
ftom  flMt  data;  that  at  tba  tinte  of  bla  axrert 
be  waa  baeplBg  a  dramshop  in  the  aald  dty 
of  ML  Ovore  onder  and  by  .authority  of.  Ida 
saMcouBty  lleenae,  oad  waa  aeffiUg  taitoxioat- 
big  Uqoors  hi  lass  qoantlttBB  tbkn  S  gallons 
without  having  a  flcanae  a«  ancb  dram^op 
keeper  froib  tbe  said  dtiy  of  Mt.  Giore. 
nat  he  bad  at  no  time  been  engaged  in  tbe 
taalnaaa  or  arecatioD  of  taeeplag,  nMlntain- 
iBg;  ar  oonducting  a  saloon  other  than  tbat 

of  bla  aald  drantsbop,   l^at  on  the   

day  of  Jtoe,  IBOa,  tbe  petitioner  was.  by 
Tl^ue  oi  a  waitaBt  lasoed  by  reapandmt 
Hoae,  aa  mayor  sad  acting  itoUoe  Judge  of 
aaid  dity,  upcm  a  oamplalnt  made  by  tbe 
aald  John  A.  StephoiBt  ehargiag  blm  with 
vnlawfully  carryiag  on  and  engaging  in  the 
business  of  keepitogt  matntalnlwg,  and  oon- 
dnctttie  a  saloon  in  tbe  said  cUy  of  Mt 
firore,  on.  tbe  Stb;  »th.  Utta,  IStb,  IStb^  aakl 
Idth  days  of  May*  taOd,  wttbont  test  taking 
out  and  baring  from  tbe  aaid>  dty  of  Mt. 
€hrov«  a  ttoemse  to  engage  In  and  carry  on  said 
bnatnessi  ooOkraiyto  sectAao  2  ef  an  ordtnaikoe 
nmnber  belpg  an  ordinance  teTylag 

ahd  flUag  tb*  anonnt  to  be  cbatgsd  as  U- 
eenae  tax  on  certain  objects  and  peraooa, 
pansed  and  approved  Apnilfit  l98S;  aMlwlfib 
baviaig  on  tha  2d  daiy  ot  May,  TBO%,  at  tbe 
said  dty  ef  Mt.  €b»re,  unlawfidty  aald  tsr 
tozicatbag  Uanora  In.  lees  quamtttias  than  3 
gaUooft  wlttaont  first  taking  avb  and  having  a 
Uoenae  from  the  said  city  qf  Mt  Grove  aa  a 
dramshop  keeper,  contrapy  t»  section  6  of 
an  ocdlnuice  entitled  <An  Ordinaaoe  eon- 
earning  DramAops  and  Saknsw,'  passed  and 
approved  April  SO,  t90S-a  av9  of  wblob 
compbKint  bo  filed  against  yoor  petitions-  Is 
hereto  annexed.  Tbat  at  tbe  time  «f  laairiag 
and  eOFvtce  ot  the  writ  of'  babeaa  owpns 
herein  tbe  petttloner  was  in  the  auBtody  of 
tbe  respxNident  John  A.r  Btepbens  unde>  and 
by  Tirtn*  of  tbe  wamsjat  IssneA  by  tbb  re- 
spondent Rose  as  aforesaid.  That  be  baa  not 
been  dlsehaiged  from  said  amat  bot  that 
he  is  under  ureat  and  in  tbe  cmtody  of  the 
Vespoodent  Stepheoe;  and  tbaA  tbe  said  cos- 
plaint  md  chatgsa  w«m  and  araattll  peadlilg 
against  bin.  ■  [»lgaed}  W.  M.  MaasflsU. 
Atty.  fW  Petitioner.  B.  H.  I^roswerth, 
Atty.  for  Reepoadfmt" .  ' 

it  appears  from  tbe  above  agreed  facts 
that  HlalEle  was  granted  a  license  to  keep  a 
dramahop  in  Afountain  Orove  by  the  Wright 
conn^  cMrt  on  April  IS,  liX^  He  opened 
a  dramahop.  nadcr  said  Ucense,  and  was  adl- 
ing  intxadcatlng  Jlqaoice  aa  a  dramshop  ke^ 
«r  without  procuring  a  Itcense  from  the  city 
of  Mountain  Groves  although  there  was  an 
oiflimnoa  la  foree,  enacted  on  April  18,  1908, 
requiring  sacb  a  Itcense  and  flxlug  tbe  fee 
for  It  at  91  JfiO  ft  year,  ot  fSOO  for  six  monttia. 
Another  ordinance  waa  enacted  April  20tb, 
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not  abolishing  tiw  xeqnlrenient  of  a  license 
or  changing  the  license  fee,  but  presctibing 
the  terms  on  which  a  license  as  a  dramshc^ 
keeper  could  be  obtained,  namely,  on  the  pe- 
tition of  tlie  majority  of  the  tnxpaylng  dti- 
sens  in  a  city  block,  and  compliance  with 
other  conditions  In  all  respects  like  the  gen- 
eral statutes  of  the  state  on  the  subject. 
Both  the  ordinances  are  before  ns  as  ex- 
Ubits  attached  to  the  pleadings.  It  Is  said 
In  the  petitioner's  brief  that  the  one  of  April 
20th  repealed  the  one  of  i^rll  13th;  but 
It  calalnly  had  no  such  effect.  The  two  or^ 
dlnances  are  perfectly  consistent  The  first 
provided  that  no  one  abonld  conduct  a  dram- 
shop In  the  city  of  Mountain  Grove  without 
obtaining  a  license  and  paying  the  license 
f&e.  The  second,  without  altering  these  pro- 
Tlslons  of  the  first  one,  simply  provided  r^- 
nlatlons  which  must  be  complied  with  by 
an  applicant  for  license  In  order  to  get  It. 
What  Hlnkle  did  was  to  nm  a  dramshop 
without  procuring  or  attempting  to  procure 
a  dty  license,  and  in  disregard  of  both  the 
ordinances.  Of  course,  he  was  guilty  of  an 
oOBDse  unless  the  ordinances  are  void,  and 
they  are  said  to  be  void  because  Mountain 
Grove,  as  a  dty  of  the  fourth  class,  bad  no 
power  to  pass  them.  Cities  of  the  fourth 
class  are  ^ven  power  by  an  express  statu- 
tory enactment  both  to  regulate  and  to  11-  ; 
cense  dramshops,  saloons,  and  liquor  sellers,  i 
{Section  Bans.  Rev.  St.  1889.  ' 

It  Is  said  the  (ndlnance  of  April  I8th  was 
Illegally  passed  over  the  mayor's  veto,  but 
no  showing  Is  made  in  the  stipulated  facts 
on  that  proposition,  and  we  must  assume  it 
was  legally  adopted,  unless  it  exceeds  the 
legislative  power  of  the  city. 

The  ordinance  Is  also  attacked  as  uncertain 
in  its  i^vlrions,  and  therefture  void.  We 
think,  on  the  contrary,  that  it  Is  quite  pre- 
cise, as  it  declares  It  to  be  unlawful  for  any 
person  to  carry  on  <a  engage  In  the  enu- 
merated occupations,  including  that  of  dram- 
shop keeper,  without  obtaining  a  license,  the 
fee  tor  which  in  the  case  of  dramdiops  Is 
fixed,  as  stated,  at  V1,000  a  year,  ot  9600  for 
six  months. 

The  further  contmtlon  is  tliat  it  was  un- 
just and  oppressive,  both  as  exactliq;  an  ex- 
orbitant fee  and  as  discriminating  against 
the  petitioner.  One  thousand  dollars  a  year 
for  city  saloon  license  is  not  so  unreasonable 
a  charge  that  a  court  would  be  Justified  In 
declaring  the  ordinance  fixing  It  void.  Li- 
cense fees  of  that  amount  sre  often  exacted 
by  dtles,  and  the  exaction  upheld  by  the 
courts.  Certainly  tibe  ordinance  dobs  not 
discriminate  against  HinUe,  for  he  was  not 
mentioned,  nor  in  any  manner  Indicated,  In 
it,  as  it  was  a  general  ordinance  applicaUe 
to  all  persons  who  ml^t  wish  to  conduct  a 
saloon  in  Mountain  Grove. 

Judging  from  the  petitioner's  brief,  his 
counsel  miut  have  overlooked  the  clause  of 
section  S87S.  Bev.  St  1889,  wblcb  allows  the 
mayor  and  board  of  aldermen  of  cities  of 


the  fourth  class  to  license  and  regulate  dxam- 
shops,  saloons,  and  liquor  sellm;  for  the 
brief  points  out  several  clauses  of  that  sec- 
tion as  being  the  only  ones  which  confer  any 
authority  to  enact  such  an  ordinance,  but 
omits  the  clause  which  expressly  confws  it 
The  brief  refers  to  the  power  ^ven  to  pro- 
hibit the  selUng  of  Uquorn  to  minors  and 
drunkards;  to  the  clause  providing  that  a 
license  tax  Shall  be  regulated  by  ordinance 
and  DO  license  Issued  until  the  amount  to  be 
paid  for  it  is  paid  to  the  city  clerk,  and  oth- 
er provisions  regulating  the  Issuance  of  li- 
censes. Those  grants  of  power  are  argued 
to  be  inadequate  as  authority  for  the  ordi- 
nances In  question,  and  llke^  they  are  In* 
adequate.  But  the  power  to  pan  the  ordi- 
nances Is  not  derived  from  ihem,  but  from 
the  other  ^use  directly  conferring  anth<nv 
Ity  broad  enough  to  support  the  municipal 
legislation  for  violation  of  which  Hlnkle  Is 
tn  custody. 

It  Is  argued  that  the  statutes  dealing  wlOi 
cities  of  the  fourth  class  do  not  leave  it  dis- 
cretionary with  the  mayor  and  aldermen  to 
grant  or  refuse  saloon  licenses,  which  is  as- 
serted to  be  a  matter  of  local  option,  and 
subject  to  the  will  of  the  voters  expressed 
according  to  the  local  option  stetutes. 
Granting  this  argument  to  be  sound,  ttif 
question  comes  down  to  this:  Do  the  atdi- 
nances  In  question  prohibit  the  sale  of  intox- 
icating liquors  in  Mountain  Grove,  or  reg- 
ulate it?  They  undoubtedly  relate  it,  un- 
less the  fee  exacted  is  so  onerous  as  to  en- 
tirely prohibit  the  business.  We  hold  the 
fee  was  fixed  st  an  amount  within  the  discre- 
tion of  the  city  offldals  in  executing,  by  leg- 
islation, th^  statutory  power  to  regnlate 
dramshops  and  liquor  selling. 

The  petitioner  is  remanded  to  the  custody 
of  the  marshal  of  the  dty  of  Mounteln 
Grove. 

BLAND,  P.  J.,  and  BBTBUBX,  J.,  concur. 


WHITEGOTTON  v.  BT.  LOUIS  &  H.  BT.  GO. 

(Court  of  Appeals  at  St  Louis,  Ma   Jan.  10, 
19M.) 

RAXUtOADB— RIGHT  Qg  WAT-^AOTIOH-f  ABTOB 
PUUMTIFF— DSFENSfl^UBASVRE 

OF  RBCOVBRT. 

1.  Where  defendant  by  its  answer  displays 
knowledge  of  matters  tending  to  show  a  defect 
of  parties  plaintiff,  bat  raises  no  objection  in 
the  answer  on  that  ground,  the  defect  cannot  be 
taken  advantage  of  on  appeal. 

2.  Where  plaintiff  actiuired  title  to  land  by 
purchase  on  foreclosuie  of  a  deed  of  trust  the 
ti-n^tee  under  prior  deeds  of  trast  in  force 
against  the  same  tract  when  plaintiff  began  an 
action  against  a  railroad  to  recover  the  valne  of 
ground  used  hj  it  as  a  right  of  way,  is  not  ■ 
proper  party  plaintiff  therein,  where  such  prior 
deedii  were  discharged  before  the  defendant  an- 
swered In  tbe  action. 

3.  The  defpn»e  that  plaintiff,  who  sued  for 
the  value  of  land  talien  by  defendant  for  a  right 
of  way,  acquired  no  title  under  the  conveyaui-e 
to  him,  by  reason  of  a  breach  of  contract  with 
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the  owner  of  the  land  by  tiw  bank  of  whldi 

plaintftr  was  an  ofBcer,  la  not  available  to  the 
railroad;  It  not  being  a  part;  to  the  cODtract, 
nor  one  for  whose  oenefit  the  contract  was 
made. 

4.  Where  plaintiff  in  an  action  for  the  value 
of  land  taken  by  a  railroad  for  a  right  of  way 
through  his  farm  did  not  own  tbe  land  at  the 
time  entry  was  made  by  the  railroad,  be  ia  enti- 
tled to  nothing  for  the  incidental  injury  to  the 
fnrm  by  reason  of  right  of  way;  bia  measure 
of  damage  being  almply  the  valoe  of  the  ground 
taken. 

Appeal  from  Circuit  Court,  Rails  Ooan^; 
D.  H.  Ehy,  Jiidge. 

AcUoD  by  George  W,  WhltecottOB  agalnet 
the  Sr.  Louis  &  Hannibal  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Rerersed. 

J.  D.  Hoatetter,  J.  O.  AlUBon,  and  Geo.  A. 
Mahan,  for  appellant  Boy  ft  Hays,  for  re- 
spondent 

OOODE^  J.  Judgment  was  given  against 
the  appellant  for  the  value  of  a  BtrU>  of 
ground  used  by  tt  as  a  ilgbt  of  way  through 
a  farm  owned  by  tbe  respondent  and  the 
Judgment  Is  now  assailed  for  reasons  arising 
on  the  mode  In  wblch  tbe  respond«at  acquir- 
ed the  farm,  which  previously  bad  belonged 
to  Geo.  W.  Brlggs.  While  Brlggs  owned  It 
be  gave  three  deeds  of  trust  on  it  to  William 
Christian  as  trustee  for  A.  R.  Lererlng,  and 
subsequently,  in  1891  and  1802,  made  qai^ 
claim  deeds  to  tbe  8t  Louis,  Hannibal  ft 
Kanaas  City  Railroad  Company,  predecessor 
of  tbe  appellant  for  tbe  sti^  whose  value  is 
tbe  sabJect-mattO'  of  this  litigation;  said 
predecessor  havtsg  conveyed  the  strip  to  tbe 
appelant  In  May,  1898.  Besides  the  deeds 
of  trust  In  favor  at  Levering,  Brlggs  subse- 
quently executed  three  other  deeds  ot  trust 
In  favor  of  the  Balls  County  Bank.  The  last 
on^  given  for  Leverlng's  ben^t  was  fore* 
closed  by  sale  February  %  1899.  and  the 
farm  pnrcbased  by  tbe  respondent  Mr. 
Whltecotton,  who  afterwards  began  the  pres- 
ent action.  After  It  was  begun,  but  before 
trial  or  answer  filed,  tbe  two  earlier  Lever- 
ing deeds  <tf  trust  were  paid  by  the  bank. 
Tbe  appellant  contends  tiiat  as  those  first 
deeds  were  In  force  when  tbe  action  was  be- 
gun, and  as  tiielr  conditions  bad  been  broken, 
the  right  of  action  for  the  value  of  the  strip 
was  then  In  the  tnurtee.  Christian,  Instead 
of  Whltecotton,  tbe  purcbaser  under  the  third 
Levering  deed.  If  there  was  a  defect  et  par- 
ties on  account  of  the  interest  of  said  trus- 
tee In  the  proceeds  of  the  litigation,  ttie  ob- 
jection Bbonld  have  been  made  In  tbe  an- 
swer, tar  the  appellant  recited  the  deeds  of 
trust  prior  to  tiie  one  under  which  tbe  re- 
qtondrat  pundmsed,  but  raised  no  point  on 
them  against  Whltecotton's  rigbt  to  bu^  as 
It  should  have  done,  to  be  able  to  take  ad- 
vantage of  such  a  point  on  appeal.  Appel- 
lant's answer  shows  It  knew  the  fbcts  when 
the  answer  was  filed;  hence  It  should  have 
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1  rbjected  Uten,  so  that  Christian  could  have 
be«i  made  a  i»arty  to  tbe  action.  If  necessary. 
Stewart  v.  Gibson,  71  Mo.  App.  232.  But  be- 
fore tbe  appellant  answered,  the  prior  deeds 
of  trust  bad  been  discharged,  and  the  trus- 
tee, after  their  discharge,  had  no  furtbw  In- 
I  tercet  in  tbe  land;  and  the  appellant  was  In 
no  dangw  of  an  action  by  him  to  recover 
tbe  value  of  the  right  ot  way,  and  he  ms 
not  a  necessary  mrty,  nor  even  a  proper  onc^ 
as  was  decided  In  a  case  Uke  tbe  present  one 
in  respect  to  the  question  of  parties.  Mat- 
thews V.  By.  Oo.,  142  Mo.  646,  44  &  W.  802. 
j     It  Is  said  tbe  respondent's  r^ht  ot  actltm 
;  must  have  been  complete  when  he  sued,  and 
!  that  If  It  was  not  bis  action  must  ftUl.  The 
j  argument  in  this  connection  is  that  the  right 
to  sue  for  tbe  value  of  tbe  right  of  way  was 
in  Christian,  as  trustee  in  the  first  two  deeds 
of  trust  to  tbe  exclusion  of  Whltecotton's 
right  as  purchaser  at  the  sale  under  the  third 
I  one.  The  Matthews  Case  is  decisive  of  this 
!  contention,  which  involves  the  erroneous 
!  notion  that  when  there  are  several  mort- 
;  gages  on  land,  no  one  but  the  first  Incum- 
I  brancer,  or  his  trustee,  can  maintain  an  ac- 
:  tlott  for  the  land,  or  Its  value.  It  wrongfully 
I  taken,  or  for  waste  committed  on  it  The 
^tect  of  such  a  role  would  be  to  render 
Junior  Incumbrancers  and  tbe  mortgagor 
himself  helpless  against  an  ouster  or  tres- 
passes submitted  to  by  tbe  first  Incumbran- 
!  cer,  though  they,  as  well  as  he,  are  interest- 
i  ed  In  keeping  the  freehold  In  possession  and 
I  unimpaired.  The  owner  Is  thus  Interested  be- 
I  cause  of  his  right  of  redemption;  and  the 
I  Junior  mortgagees,  because  the  land  Is  their 
security.  We  have  no  call  to  expatiate  gen- 
erally In  this  opinion  on  the  law  of  succes- 
sive Incumbrances,  or  to  determine  when,  If 
ever,  the  senior  Incumbrancer  Is  a  necMsary 
I  party  to  an  action  to  recover  the  land,  or  its 
'  value,  or  damages  for  an  injury  to  It  and 
j  will  rest  content  with  quoting  a  passage  from 
;  the  opinion  in  the  Matthews  Case,  which  dls- 
;  poses  of  tbe  point  we  have  to  decide:  "It  Is 
j  unnecessary  to  inquire  In  this  case  whether 
the  trustee  was  a  necessary  party  to  the  suit 
when  Instituted,  for  the  secured  debt  was 
paid  before  the  trial,  and  the  trustee  at  that 
time,  at  least  was  neither  a  necessary  nor 
a  proper  party.    Plaintiff,  as  tbe  substan- 
tial owner  of  the  farm  when  the  barn  was 
j  burned,  was  the  real  party  damaged;  nel- 
I  ther  the  trustee  nor  the  secured  creditor  Is 
I  complaining,  and  we  are  unable  to  see  that 
defendant,  who  Is  In  oo  wise  Interested  in 
tbe  deed  of  trust  has  a  right  to  complain 
after  satisfaction  of  tbe  debt    If  the  de- 
fendant Is  liable  for  tbe  damages,  there  can 
I  be  no  difference  to  whom  It  Is  paid,  if  pay- 
ment discharged  the  liability,  and  Is  a  bar 
to  an  action  by  another  party." 

Among  other  things,  tbe  railroad  company 
answered  that  when  Brlggs  made  a  quit- 
claim deed  to  the  farm  to  the  Ralls  County 
Bank,  as  he  did  March  2,  1894,  the  l»nk 
agreed  with  blm  to  pay  the  Levering  deeds 
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of  truM«  and  tMt  It  tfaweopoif  becUM  its 
ivety  tft  do  losteftl  nt  l«ttliig  tt»  tarn 
SO'  to  tale-  wdw-  <A«  of'  anoai  tbat  White- 
cotton  frfts  »  bfiteltf  of  til*  tank,  paMbaMd 
at  tke  deed  of  tnaeit  nlo  iwwey  of  tUtt 
tenl^  ft»  Its  bonsflt;  8ttiiid»tn  tts-sMw  md 
aiereAoe  e&ittot  maintain  the  preMdt  ac- 
tion; tbftt  pMrmtttlng'  the  sale  of  tbe  land, 
and  pnrcbaslng  It  tlwnigh  Its  r^piwsentii^ 
ttra,  tnre  acts  dons  I17  ths  bank  In  vialatloa 
of  its  agreeBMut  with  Briggs  to  disgorge 
bis  Indebtedness  secured  the  deeds  of 
trust  The  gtaTameii  of  tbls  coutostkm  Is 
tbat  WUtecotton  acqnlred  no  tUle  br  his 
purchase,  as  the  bank  ilmply  paid  a  debt 
which  It  bad  Msomed  and  made  itk  own 
«h^  be  bongtat  tor  the  bank  at  the  tare* 
elosiua  sale.  Tfale  matter  oi  the  answCT  was 
stcteken  oat  on  appeUan^s  mottau  and  er- 
ror Is  asedttned  as  to  that  ndlDg.  WUtecot- 
ton aieqti^ed  tlUe  br  the  insteefs  deed  eZr 
ecnted  to  falm  as  tte  pvcbasev  at  the  sale; 
granting,  for  ai^rumenrs  sake^  that  Brigss 
coutd  have  had  the  sale  set  aside  because  of 
the  supposed  agreement  His  tttle  was  good 
tmtn  it  was  divested  at  tlM  Instance  ot  the 
person  possessed  of  an  e«iiHr  against  it 
Sl^lngfleM  B.  A  T.  OO;  T.  Dmovan;  120  Mo. 
483.  EB  B.  W.  686:  mmsnon  t.  Bsnh,  12  AJs. 
20s.  As  he  acqnlscd  the  tltls,  and  nndar  a 
conveyance  whldi  was  prior  and  phfamont 
to  thorie  by  which  the  detandant  aoqirired 
Its  rigbt  ot  Trtiy,  be  Is  In  a  i^osMon  to  ve- 
eover  the  tsIbs  of  the  right  of  way*  unless, 
by  Tlrtue  of  the  alleged  agreement  the  ap- 
pellant has  an  eqitftable  Oeflense  or  sst'oS 
against  hha.  But  it  is  appamnt  fhsit  Bcinp 
was  the  only  person  aggriercd  by  the  bank's 
brea^  at  eontsaot  la  fialtins  to  paji  Us  io- 
debteflaeis,  and  thereby  discharge  the  ttens 
on  tbe  land,  and  that  any.  demand  for  dam- 
ages oh  ttat  score  belsngs  to  bSm,  and  Is  not 
aTHliabltt  to  the  appMant  by  way  of  defense, 
set-off  or  cDtBoterctalm.  Tbe  railway  com- 
pany was  BO  party  to  the  alleged  oontraiit, 
nor  waa  tbe  caatract  nalteMA  tnto  by  Brtg^i 
fbr  its  benefll  It  dees  not  eteu  mjoy  any 
eorenant  by  -nrtne  of  wUoh  it  can  asaezt  a 
rlgbt  as  Briggs*  covenantee,  stnos  It  holds 
undo-  qultclaiin  djeeds.  As  no  one  bttt  a 
party  to  a  oonftnrct,  or  one  for  wboie  bmeftt 
It  was  mads,  can  saa  on  It,  the  redeeted  mat- 
ter of  the  answer  stated  no  defisnas  la  favor 
of  the  railway  coa^ngr.  Honrassoo  v.  Tren- 
ton Water  Gsb.  119  Ma  SM,  2d  8.  W.  7Bi. 
23  L.  B.  A.  MO,  41  Am.  St  Bcp.  6B4i  Boddy 
T.  BaUwar*  104  Mo.  2M.  IB  &  W.  1112,  12 
L.  B.  A.  7d6,  24  Anr.  fit  Bep.  83Sw 

A  compOaint  Is  prefierred  beeanse  the  court. 
In  asBBSBlng  rssiMMidanlfs  damagos,  alknrcd 
as  damagea  aot  only  the  vnlne  of  the  gsouad 
taken,  -  but  the  tajwy  done  to  the  Mmatatder 
of  the  farm  by  locotlag  and  qiahing  the  so&d 
through  It  leas  the  valas  ot  the  peculiar 
tMi^eflts,  If  aoy,  acoruing  te  ttw  fam.  It  is 
the  ^KwUanfa  Visw  ttet  w  plaintiff  did  not 
ova  ths  land  when  the  entry  for  right  of 
way  pnrposes  was  awde^  Im  eannot  vseonr 


(310. 
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Uoa  as  well  taken.  Whlteco^i^  purchase 
a,t  the!  fctrecjosifre  soXS  gave  him  tho  riflht  to 
recover  tbe  value  ot  the  right  of  way,  ta»- 
cause  it  vssted  Oie  tins  to  it  m  Um.  Bat 
ha  bongbt  the  rematnder  of  the  farm  for  a 
pctoe  wiilch,  it  Is  fair  to  presuoie,  waa  di- 
minished from  what  It  wookl  have  beou^ 
but  fbr  the  location,  of  the  railway,  If  tbat 
event  unfavorably  affected  Its  value.  To  per^ 
mit  him  to  recover  {incidental  daipages  In 
this  action  would  therefore  be  glvlni;  liim 
those  damp^  twl^e.  This  proposition  was 
dtscussed  and  decided  in  Uvmnon  t.  B.  B., 
109  N.  C.  62, 13  S.  B.  734,  and  the  purchaser 
at  the  mortgage  sale  ruled  to  have  no  right 
to  such  Ineld«ital  damages.  Those  dam- 
ages might  have  been  demanded  by  tlie  mort- 
gage^  Laming,  as  an  impabsiiient  of  his  ss- 
cnill7,  or  by  Briggs,  tbe  owner  of  tto  fimn. 
Bat  if  they  chose  to  pass  them  by,  a  subs»> 
qoent  purchaser  bas  no  Just  claim  to  tbsm. 
It  Is  said  by  thftTsspondeot  thiit  hto  title  De- 
lates batik  to  tbe  date  of  the  dssd  of  tnnt 
nndw  whlA  be  boogbt  add  It  does  for  sems 
poiposes  (BoOher  t.  ABu,  -ABB  MSb  dlS,  66 
8.  W.  2B8),  but  not  SO  aa  t»  sloflw  bim  with 
a  ffgM  to-recovev  for  vasts  sr  tqjoey  to  tfee 
freehold  His  title  is  good  as  of  that  date^ 
but  incidental  Injarles  to  tbe  tntbxM,  earn- 
mltted  prevlens  to  bis  pnrtiuse,  in  no  man- 
ner Impair  his  tlfle.  nor  detract  tlow  what 
he  boi«ht  It  la  bedanss  of  ths  rebtloa  of 
Ms  title  that  revHWde&t  M  entitled  to  le- 
eover  the  ground  taken  tor-  a  right  of  way. 
Efe  bought  that  gvonnd  aa  nnob  ss  aiv.  but 
be  did  not  buy  any  demandifbir  locMsntet  In- 
Jory  to  the  remalndcfr  of  th«  thnn.  He  sim- 
ply boi^t  tbe  T«nralndtt  as  tt  wai^  Sap- 
pose  ftmbier  bad  bten  cat  oS  the  farm  befine 
respondent  pwchased  It;  «oald  he  raoesw  Us 
valuef  ri^ly  nM.  The  remsdy  f«  sadi 
losses  betongs  to  the  '4>wnw  and  to' tbe  saort- 
gageeV  1  Jones.  Mortgages-  ^ttft-  B4)  t  600 
et  sea.  We  think  the  reBponSeafs  reeovecy 
afaould  be  the  Talue  of  the  land  ^pMpsiated 
by  tite  defendant.  -  - 

The  judgment  is  tbtoefops  revotaed,  end 
the  cause  remanded. 

BhAKDf  P.  J.,  and  BBTBUBN.  concnr. 


COLUMBIA  PAPEI^  STOCK  CO.  r.  FIDEL- 
ITY &  CASUALTY  CO.  OF 
NEW  XORK.» 

<Ooart  of  Aiveals  at  St  l^o^i^  Mo.  Jan.  18k 


1.  A  TMQirement  In  ao  ^plorcn*  liabilUy 
poUcr  t^at  the  aesared  shall  give  Immediate 
notice  to  the  tasurer  of  soy  aedoent  Is  material 
and  reasouaUe. 

3,  A  reaair4m«it  In  an  enari^ws'  liability 
policy  that  the  aasared  shall  i^vs  "uDmediate 
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notice  to  the  insurer  of  kdj  accident  is  to  be 
coDstnied  as  meaning  within  a  reniiODable  time 
with  regard  to  the  attending  drcumstaocea. 

3.  Where  as  employerB'  liability  poUcy  r«- 
qnired  that  the  emiooyer  ihoold  gWe  the  Iniam 
nnmedlate  notice  of  any  accident,  notice  to  a 
forewnmftD  in  the  employer's  establishment  that 
a  serTHQt  who  had  previoasty  worked  under  her 
was  ill,  and  claimed  her  illness  to  be  dae  to  her 
having  been  poisoned,  owing  to  the  work  she 
was  required  to  do  for  the  employer,  was  not 
notice  to  the  employer,  bo  aa  to  render  him  in 
fault  for  not  notifying  the  insurer;  the  forewo- 
man bein^  a  mere  superintendent  of  work,  with 
DO  authority  to  employ  or  discharge  servants. 

4.  Kidney  disease  produced  in  a  servant  by 
handling  infected  ragF  in  the  discharge  of  tier 
duties  was  within  ao  employers'  liability  policy 
insiiriDK  against  lias  from  liability  on  account 
of  bodily  mjnries  accidentally  suffered. 

Appeal  from  St  Lotiia  Circuit  Court;  D. 
D.  FUher,  Judge. 

Action  by  the  Columbia  Paper  Stock  Com- 
pany against  the  Fidelity  &  Casualty  Com- 
pany of  New  York.  From  a  jodgment  for 
plalntlfl,  defendant  appeals.  Affirmed. 

Percy  Werner,  for  appellant.  Judson  ft 
Oreen,  for  respondent. 

Statement 

BETBURN,  J.  The  statement  of  facts 
mbmitted  by  appellant  has  been  accepted  by 
respondent,  and—commending  snch  practice- 
therefore,  -with  slight  modiflcatioDS,  is -adopt- 
ed In  tb'i  decision  of  the  case. 

This  la  an  appeal  from  a  Judgment  against 
appellant  on  a  claim  arising  under  a  so-called 
"employers'  liability"  Insurance  policy.  Tbe 
petition,  which  recites  the  Issuance  and  the 
anbstancc  of  the  policy,  sets  np  that  one  of 
plaintifTs  employes  sued  it  in  the  circuit 
court  of  Jackson  county,  Mo.,  for  an  alleged 
common-law  liability  "for  injuries  suffered  by 
her  in  said  inemises,  to  wit,  from  accidental 
blood  poisoning  caused  by  contact  wltb  ma- 
terial used  In  plalntltTs  business,"  and  the 
recovery  of  a  Judgment  by  said  employ^  of 
$1.^/0,  the  payment  thereof  by  plaintiff,  and 
the  refusal  of  defendant  to  indemnify  plain- 
tlfl  therefor.  The  contracting  clause  of  the 
policy,  which  was  filed  with  the  petition,  is 
an  agreement  to  Indemnify,  under  certain 
conditions,  "against  loss  from  common-law 
or  statutory  liability  on  account  of  bodily  In- 
juries, fatal  or  nonfatal,  accidentally  suffered 
within  the  period  of  this  policy  by  any  person 
or  persons  while  within  the  premises  here- 
inafter mentioned."  The  only  condition  of 
the  policy  appealed  to  in  defense  of  this  ac- 
tion Is  that  covered  by  No.  1  of  the  general 
agreements  embodied  in  the  policy,  which 
reads  as  follows:  "(1)  The  assured  upon  tbe 
occmrence  of  an  accident  shall  give  imme- 
diate notice  thereof  with  the  fullest  informa- 
tion obtainable  at  the  time,  to  tbe  home  of- 
fice of  the  comiMiny  at  New  York  City,  or  to 
Its  duly  authorized  local  agent  He  shall  give 
like  notice  with  full  particulars  of  any  claim 
that  may  be  made  on  account  of  such  acci- 
dent, and  shall  at  all  times  render  to  the 
dunpany  all  co-operation  and  aaatatance  In 
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r  bia  power."  The  answer  admitted  tbe  laan- 
I  ance  and  delivery  of  tbe  policy:  admitted 
j  that  plaintUf  had  been  compelled  to  pay  tlie 
j  aald  Judgment,  and  that  defendant  xefaaed 
to  indemnify  plalntlfl  theretOr;  denied  that 
said  Judgment  waa  recovered  on  ac<»nnt  of 
accidental  InJntlea  aa  alleged;  and  aet  up  as 
special  defense  the  fallore  of  tlie  defendant 
to  give  Immediate  notice  of  the  alleged  acci- 
dent, upon  tlie  bai^nlng  thereof,  or  at  any 
time  prior  to  the  Institution  of  anlt  by  the 
said  employer.   Tbe  reply  denied  tbe  new 
matter  set  up  in  the  answer. 

Plaintiff,  after  introducing  the  .policy,  In- 
troduced evidence  tending  to  abow  that  one 
of  Ita  servantB  (Anna  Nickel)  on  May  30, 1900, 
made  claim  against  plaintiff  by  Inatltntlng 
suit  against  It  on  account  of  bodily  disease 
caused  by  the  bandlli^  ct  infected  rags,  or 
of  wall  paper  containing  arsenic.  In  tbe  ordi- 
nary course  of  d^endant's  bnalneaa  (the  said 
Anna  Nickel  being  at  said  time  employed  by 
It  on  ita  premises  In  Kansas  City),  and  re- 
covered Judgment  for  $1,660  on  said  claim, 
which  Judgment  was  affirmed  on  appeal  by 
the  Kansas  City  Court  of  Appeals  In  June, 
.1002.  and  which,  with  Interest  and  costs, 
amounted  at  the  time  of  payment  to  11348.10. 
Plaintiff  Introduced  the  pleadings  in  the  Nick- 
el Case,  tbe  petition  In  which  it  charged  de- 
fendant (plaintiff  here)  with  negligence  In  de- 
•■  liverlng  to  plaintiff,  to  be  sorted  and  clean- 
ed, a  bale  of  steaming  hot  material,  conslst- 
I  Ing  of  waste  paper  mixed  with  wall  paper, 
i  and  also  a  sack  of  waste  paper,  old  bandages 
:  and  rags,  and  pieces  of  decaying  human  fiesb, 
j  all  more  or  less  impregnated  with  some  pol- 
;  aonous  drug  or  drugs  made  up  from  the  clean- 
i  Ing  of  a  hospital,  and  that  she  thereby  was 
1  poisoned  and  made  violently  sick  by  coming 
I  In  necessary  personal  contact  with  said  ma- 
I  terial,  and  that  Brlght's  disease  and  dropsy 
'  resulted  therefrom,  and  her  health  became 
1  permanently  broken  down  and  ruined,  to  her 
:  damage  In  tbe  sum  of  $5,000,  for  which  the 
:  suit  waa  brought    The  answer  set  up  that 
:  the  injuries  were  tbe  result  of  risks  of  the 
I  employment  which  plaintiff  had  assumed. 
I  Plaintiff  also  Introduced  in  evidence  the  in- 
Btructions  given  to  the  Jury  In  the  Nickel 
I  Case.   Those  for  plaintiff  told  the  Jury  that 
j  the  employer  was  bound  to  use  reasonable 
i  means  to  protect  the  health  of  his  employes; 
I  that.  If  they  found  her  health  bad  been  in- 
i  Jured  through  failure  to  use  such  means,  a 
j  recovery  might  be  had  for  such  injury  to  her 
I  health;  and  that  plaintiff  did  not  assume  in 
'  such  employment  any  unknown  peril  to  her 
i  health.    Plaintiff  likewise  Introduced  lu  evl- 
!  dence  tbe  opinion  of  the  Kansas  City  Court 
of  Appeals.   90  Mo.  App.  226,  68  S.  W.  955. 

Defendant  introduced  evidence  tending  to 
show  that  tbe  bodily  Injury  sustained  by  said 
j  Anna  Nickel  was  acute  kidney  disease  or 
dropsy,  engendered  by  absorption  of  poipon 
resulting  from  exposure  In  handling  infected 
rags  or  wall  paper  In  tbe  regular  course  of 
her  employment,  and  without  violent  ezt«.r- 
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nal  lnjary  of  any  kind,  which  disease  bad 
Its  apparent  inception  on  April  14,  1900,  In 
an  attack  of  vomiting,  which  was  witnessed 
by  the  assistant  forewoman  of  plaintiff,  un- 
der whom  said  Anna  Nickel  worked  on  the 
said  premises,  at  which  time  the  said  Anna 
Nickel  gave  up  her  employment,  and  went 
home,  and  no  more  returned  to  plaintiff's 
place  of  business;  that  on  April  24,  1900,  the 
forewoman  of  plaintiff,  under  whom  the  said 
Anna  Nickel  worked  for  plaintiff,  was  noti- 
fied that  said  Anna  Nickel  was  UI,  and  tbat 
she  claimed  that  ber  sickness  was  caused  by 
handling  Infected  paper  and  rags  at  defend- 
ant's place  of  business;  that  the  duties  of 
said  forewoman  were  merely  to  direct  em- 
ployes where  to  work  and  how  to  do  their 
work,  and  she  had  no  power  to  engage  or 
discbarge  employes;  that  plalntUTs  chief  of- 
fice and  place  of  business  was  at  St  Louis, 
Mo.;  that  it  did  not  notify  defendant  of  the 
said  Injury  to  or  Illness  of  said  Anna  Nickel 
on  said  24th  day  of  April,  or  before  that 
time;  and  that  defendant  was  not  notified 
of  fln<ih  occurrence  until  May  31,  1900,  nor 
until  after  suit  had  been  Instituted  by  the 
said  Mrs.  Nickel  to  recover  damages  for  the 
said  Injury. 

instructions  in  the  form  of  propositions  of 
law  (Jnry  having  been  waived,  and  trial  bad 
by  the  court  sitting  as  a  Jury)  were  requested 
by  both  parties,  and  exceptions  duly  saved 
as  Indicated.  The  finding  and  Judgment  of 
the  court  were  in  favor  of  plaintiff  for  $1.- 
935.85,  and  motion  for  new  trial  duly  filed 
was  subsequently  overmled,  and  appeal  pa- 
fee  ted  to  this  court. 

Opinion. 

1.  The  asBignmenta  of  error  presented  by 
app^ant  are  subdivided,  but  the  argument 
on  its  behalf  may  be  reduced  to  two  prin- 
cipal contentions:  The  first  of  the  general 
agreements,  as  they  are  termed  In  the  pol- 
icy, stipulated  that  the  assured,  upon  the  oc- 
enrrence  of  an  accident,  should  give  im- 
mediate notice  thereof,  with  the  fullest  In- 
formation obtainable  at  the  time,  to  the  borne 
office  of  appellant,  at  New  York,  or  its  duly 
authorized  agent,  etc.  It  appeared  In  evi- 
dence tbat  the  chief  office  of  respondent  was 
in  the  dty  of  St.  Louis,  with  a  subordinate 
office  at  Kansas  Olty,  where  the  event  oc- 
curred, in  charge  of  a  general  or  assistant 
general  manager,  neither  of  whom  knew  of 
the  illness  of  Anna  Nickel  untli  suit  against 
respondent  was  brought  by  ber  May  81, 1900, 
In  the  Kansas  City  circuit  court,  which  there- 
upon, without  delay,  notified  appellant  of 
the  claim  and  action.  It  further  appeared 
tbat  Anna  Nickel  was  suffering  from  acute 
kidney  disease  or  dropsy,  occasioned  by  the 
absorption  of  virus  in  handling  infected  rags 
or  poisonous  wall  paper,  the  first  stage  of 
which,  on  April  14,  1900,  developed  in  an 
attack  of  vomiting,  in  presence  of  the  as- 
sistant forewoman  of  respondent,  under 
whom  Aima  Nickel  worked.    At  this  ttie 


commencement  of  ber  Illness  the  latter  aban- 
doned ber  employment,  and,  on  April  24th 
ensuing,  this  forewoman  learned  of  the  con- 
tinued illness,  and  tbat  the  sufferor  claimed 
her  sickness  had  been  produced  by  handling 
infected  paper  and  rags  at  respondent's  place 
of  business.  The  duties  of  this  forewoman 
were  to  direct  employte  where  and  bow  to 
work,  bnt  witiiout  power  in  ber  to  engage  or 
discbarge  them.  The  general  manager  and 
his  assistant  had  general  charge  and  super- 
intendence of  the  business  of  respondent  at 
Kansas  City,  and  alone  were  authorized  to 
employ  or  discbarge  subordinates.  Under 
this  state  of  facts,  appellant  insists  that 
respondent  failed  to  comply  with  the  provi- 
sion of  the  policy  respecting  notice.  The  de- 
mand of  such  notice,  under  the  qualifications 
presently  defined,  Is  reasonable,  and  It  la  ma- 
terial and  Important  to  the  insurer.  The  pur- 
pose, manifestly.  Is  to  advise  appellant 
promptly  of  the  existence  of  any  claim,  put- 
ting it  upon  Inquiry,  and  so  afford  it  full  op- 
portunity to  Investigate  the  facts  attending 
the  occurrence,  and  to  enable  it  to  adjust 
and  pay  the  loss,  or  prepare  to  resist  It,  as 
It  may  conclude  Just  or  expedient  It  may 
be  conceded,  as  asserted  by  appellant,  tbat 
in  construing  and  giving  effect  to  tliia  and 
similarly  worded  provisions  of  like  contracts, 
it  lias  been  declared  by  authority  entitled  to 
respect  and  consideration  that  the  giving  of 
notice,  alike  when  the  accident  occurred,  and 
when  the  claim  therefor  was  made,  constitut- 
ed a  condition  precedent,  which  the  employ- 
er was  bound  to  perform  in  order  to  main- 
tain an  action  on  the  policy,  even  In  the  ab- 
sence of  a  forfeiture  clause  therein,  as  In  the 
case  of  Dnderwood  Veneer  Go.  v.  London, 
etc.,  Co.,  100  Wis.  878,  75  N.  W.  996,  where 
it  was  further  held,  after  announcement  of 
above  principle,  that  a  notice  of  claim  tor 
damages  after  claim  for  damages  bad  been 
made,  and  first  advanced  nine  months  after 
the  accident,  did  not  satisfy  the  requirement 
that  immediate  notice  should  be  given  of 
the  occnrrence  of  the  accident;  bnt  the  doc- 
trine of  this  line  of  decisions  Is  opposed  to 
the  weight  of  authority,  and  the  sounder  <^ 
posing  conclusions  reached  in  other  states, 
as  well  as  In  this  state.  As  indicated  by  an 
eminent  commentator  on  the  law  of  insur- 
ance, to  give  the  word  "inmiediate,"  in  such 
contracts,  a  literal  significance,  In  most  cases, 
would  deprive  the  Insured  of  Indemnity,  and 
policies  of  insurance  would  be  converted  In- 
to instruments  of  fraud.  2  May,  Insurance 
(4tb  Bd.)  i  4^.  In  McFarland  v.  Accident 
Ass'n,  124  Mo.  218,  27  B.  W.  436,  the  legal 
translation  of  the  word  "Immediate,"  as  ap- 
plied to  notice,  was  directly  considered,  and 
it  was  held  tliat  this  term  could  not  be  con- 
strued literally  wlthont  in  many  cases  caus- 
ing a  forfeiture,  and  that  it  was  frequently 
impossible,  under  the  circumstances  of  the 
accident  to  give  immediate  notice,  and  that 
this  and  similar  words  should  be  construed 
to  mean  vltUn  a  naMuuiUa  tlm&  The  de- 
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clBion  continued:  "So,  thongta  tbe  time  In 
wblch  tlie  notice  iball  be  glren  Is  fixed  on- 
der  the  contract  If  the  <drcimu(tanceB  of 
the  accident  aie  such  aa  to  make  It  Impos- 
■Ode  to  comply  ^tb  the  condition,  giving  the 
notice  within  a  reasonable  time  after  it  be> 
comes  possible  has  been  held  snffldenf* 
TUB  language  la  adopted  as  expresslTo  of  13ie 
true  rule  In  the  weU>consldered  case  of 
Woodmen,  etc.,  Ass'n  t.  Fratt,  62  Neb.  673, 
S7  N.  W.  M6,  66  L.  B.  A.  291,  89  Am.  St 
Bep.  7T7.  FioTlBlona  of  this  description  also 
affecttng  the  action  of  the  assured  snbse- 
quent  to  the  event  subject  of  Indemnity, 
and  consequently  after  the  lora,  if  any,  has 
enauedi  and  the  Ilablllly  measurably  attach- 
ed, have  received  In  this  state  a  construction 
of  the  utmost  liberality  toward  the  benefi- 
ciary, to  obviate  a  forfeiture.  Our  conclu- 
sion, tborefor^  Is  that;  if  no  time  is  specified 
or  notice  Is  required  to  be  given  Immediate- 
ly, notice  given  with  diligence  and  in  a  rea- 
sonable tlm^  due  regard  being  bad  to  the  at 
tending  drcumstances.  Is  a  legal  compliance 
with  such  condition.  McFarland  v.  Acd* 
dent,  etc.,  Asa'u,  supra;  Mand^  v.  Casualty 
Oo^  170  Mass.  173,  49  N.  B.  UO,  64  Am.  St 
Rep.  291;  Dezell  v.  Casualty  Co.  (Mo.  Sup.)  76 
S.  W.  1102;  Hoffman  t.  Accident,  etc.,  Co.,  60 
Mo.  Aw.  8GL;  Anoka,  etc.,  Co.  T.  Casualty  Co. 
(Minn.)  66  N.  W.  863.  30  L.  B.  A.  689;  Trippe 
V.  Frovment  etc.  Society,  140  N.  T.  23,  35 
N.  Bl  816^  22  L.  B.  A.  482,  87  Am.  St  Bep. 
sao.  Nor  can  the  knowledge  <rf  the  assistant 
forewoman  of  reqiondent  of  the  original  at- 
tack of  sickness  of  the  sufferer.  Ite  continu- 
ance and  Its  assigned  cause  be  Imputed  to 
respondent  Bespondent  as  employer  and 
principal,  would  not  be  chafed  with  any 
knowledge  of  or  notice  to  Ite  forewoman,  un- 
less such  knowledge  or  notice  was  In  respect 
to  a  matter  within  the  scope  of  her  duties  In 
respondents  employ.  It  Is  obvious  that  so 
ordinary  an  occurrence  as  the  Illness  and 
consequent  absence  of  an  employ^  Imported 
no  claim  or  liability  under  the  policy,  and  it 
Is  equally  ain^arrat  that  the  knowledge  of 
the  forewoman  was  not  derived  aa  tbe  re- 
sult or  consequence  of  any  notice  sought  to 
be  given  her  by  virtue  of  ber  service  in  re- 
^ndent's  employ  or  as  ite  representative. 
Knowledge  of  those  In  the  control  and  the 
condnct  and  superintendence  of  respondent's 
business  at  Ite  premises  at  Kansas  City,  Its 
general  manager  and  assistant  manager,  if 
they  bad  possessed  the  knowle^e  of  the 
forewoman— especially  that  upon  the  coo- 
tlnnatlon  of  her  Illness,  Anna  Nickel  bad 
claimed  that  her  sickness  was  attributable 
to  hand^'Tig  infected  rags  and  poisonous  pa- 
per In  respondents  employ-nnight  have  been 
asserted  to  have  been  the  knowledge  of  the 
respondent  but  not  such  knowledge  on  the 
part  of  an  asslstent  forewoman,  an  employ^ 
of  power  and  authority  proven  to  have  been 
so  limited.  A  corporate  principal  Is  affected 
with  notice  to  ite  agente  to  the  same  extent 
and  in  the  same  manna  as  an  individual. 


and  otn  only  be  charged  with  notice  ot  tiwae 
facte  in  the  knowledge  of  ite  agents;  within 
tlie  scope  of  the  business  Intrusted  to  tiiem. 
Dobham  t.  Hahn.  127  Mo.  439,  80  8.  W.  134; 
Hickman  v.  Green,  128  Mo.  166,  22  &  W.  466, 
278.W.  440.29L.B.A.89. 

2,  Appellant  further  puto  forward  the  con- 
tention that  a  disease  produced  by  a  known 
cause  cannot  be  accidental,  and  therefore 
such  a  disease  as  acute  kidney  disease  or 
dropsy  produced  by  Ibe  absorption  of  poison, 
consequent  on  handltaig  Infected  paper  or 
ngs  In  the  course  of  employment  Is  not  cov- 
ered by  the  policy;  and  the  legal  qnestim  Is 
thus  sharper  presented  whether  the  injuries 
consequent  on  such  lUness  resulted  from  a 
cause  agaioBt  which  the  insurance  was  Is- 
sued. In  the  construction  of  such  contracts. 
It  Is  weU  estebUshed  that  not  only  should 
they  be  given  a  fair  and  reasonaUe  constrao 
tion,  so  aa  to  give  effect  to  the  obJ«!te  in- 
tended by  the  parties  thereto,  but  any  ob- 
scurity in  the  language  employed  in  the  cm- 
tract  is  to  be  resolved  against  the  insurer, 
and  to  receive  a  broad  and  liberal  Interpreta- 
tion in  favor  of  the  assured.  Again  borrow- 
ing from  tiie  eminent  authority  on  the  law 
of  Insurance,  above  referred  to;  "No  rule  in 
the  interpretetion  of  a  policy  Is  more  fully 
established,  or  more  imperative  and  control- 
ling, than  that  which  declares  that  in  all 
cases  It  must  be  liberally  construed  in  favor 
of  tbe  Insured,  so  as  not  to  defeat  without  a 
plain  necessity,  his  claim  to  the  Indemnity 
which.  In  making  the  Insurance,  it  vras  his 
object  to  secure.  When  the  vrords  are  wltii- 
out  violence^  susceptible  of  two  Interpreta- 
tions, that  which  will  sustain  his  claim  and 
cover  the  loss  must  io  preference,  be  adopt- 
ed. 1  May,  Insurance  (4th  Ed.)  H  174.  176. 
This  doctrine  has  obtained  recognition  and 
application  in  the  recent  decision  by  the  Su- 
preme Court  of  Missouri  already  adverted  to 
(Dezell  V.  Casualty  Co.,  supra),  wherein  ft 
was,  in  substance,  held  that  a  policy  Insur- 
ing against  bodily  Injuries  sustained  throogh 
external,  violent  and  accidental  means,  but 
in  terms  not  covering  Injuries,  fatal  or  other- 
wise, resulting  from  poison,  or  anything  ac- 
cidentally taken,  administered,  absorbed,  or 
inhaled,  did  not  bar  recovery  for  unintention- 
al death  resulting  from  medicine,  though  con- 
taining poison  administered,  bona  fide,  to  al- 
leviate physical  suffering.  Tbe  rule  of  con- 
struction that  an  uncertainty  respecting  the 
meanix^  of  terms  of  an  Insurance  contract 
must  be  determined  in  favor  of  that  Interpre- 
tation favoring  the  assured,  even  though  oth- 
erwise Intended  by  the  Insurer,  has  received 
the  sanction  of  this  court  Hoffman  v.  Ac- 
cident Co.,  supra;  Hale  v.  Ins.  Co.,  46  Mo. 
App.  609;  La  Force  v.  Ins.  Co.,  43  Ma  App. 
630.  See,  also,  American  Surety  Co.  v.  Pauly, 
170  U.  S.  183.  18  Sup.  Ct  562,  42  L.  Bd.  077; 
Trippe  T.  Provident,  ete.,  Soc..  supra.  Aa 
further  Illustrative  of  tiie  tendency  of  the 
courts,  especially  in  this  state,  toward  the  di- 
rection suggrated.  In  rendering  and  giving  ef- 
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.feet  to  the  langnage  adopted  in  contracts  of 
Indemnity  against  death  or  injury  by  causes 
asserted  as  accidental.  In  Lovelace  v.  Trav- 
ellers' Protective  Ass'n,  120  Mo.  104,  28  S. 
W.  877,  80  li.  R,  A.  209,  47  Am.  St.  Rep.  638, 
the  Supreme  Court,  In  defining  the  term  "ac- 
.cldent,"  after  a  lengthy  revision  of  the  va- 
rious definitions  offered  by  authoritative  lex- 
icographers and  accepted  by  appellate  courts, 
,held  that  death  resulting  from  an  affray  pro- 
voked by  the  deceased  In  an  effort  to  eject 
an  Intruder  from  a  hotel  oflice  was  death  by 
accident,  within  the  language  of  the  mortu- 
ary certlflcate  Involved.  An  extensive  array' 
,of  decisions  In  England,  as  well  as  In  Amer- 
ica, submitted  by  respondent,  tend  to  nega- 
tive the  proposition  laboriously  sought  to  be 
sustained  by  appellant— that  a  disease  super- 
.  induced  by  a  recognized  cause  Is  not  to  be 
considered  accidental.  In  Isltt  v.  Railway 
Passengers'  Assurance  Company,  22  Queen's 
,Beuch  Division,  504,  the  court  held  that  where 
pneumonia  supervened,  with  fatal  effect,  as 
result  of  a  cold,  where  deceased  had  fallen 
and  dislocated  his  shoulder,  and  his  catching 
cold  and  its  fatal  results  were  attributable  to 
the  condition  of  health  to  which  he  bad  been 
reduced  by  the  accident,  the  death  of  the  as- 
sured was  due  to  the  effects  of  injury  caused 
by  accident,  within  the  meaning  of  the  pol- 
icy. In  Travelers'  Ins.  Co,  v.  Melick,  65  Fed. 
178,  12  C.  C.  A,  544,  27  L.  R.  A.  629.  the 
federal  Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit, decided  that  where  the  Insured  acci- 
dentally inflicted  a  guusbot  wound  on  him- 
^^f,  which  produced  lockjaw,  and  18  days 
thereafter  he  was  found  with  bis  throat  cut 
and  a  scalpel  in  band,  having  also  been  in 
the  throes  of  tetanic  spasms  causing  Intense 
,  agony,  the  question  of  the  proximate  cause 
of  his  death  was  for  the  Jury,  although  the 
iangufige  of  the  policy  insured  against  death 
that  should  result  from  bodily  injuries  ef- 
fected through  external,  violent,  and  acci- 
dental means  alone,  Independent  of  all  other 
causes,  and  should  not  cover  death  by  sui- 
cide, sane  or  insane.  In  Peck  v.  Equitable, 
etc.,  Ass'n,  52  Hun,  255,  6  N.  Y.  Supp.  215, 
the  Supreme  Court  of  New  York  held  that 
death  from  embolism  or  thrombus,  which 
evidence  in  the  case  inclined  to  prove  as  re- 
sulting from  a  broken  arm,  was  within  the 
terms  of  a  policy  covering  Injuries  effected 
through  external,  violent,  and  accidental 
means.  In  Freeman  v.  Mercantile,  etc.,  Ass'n, 
156  Mass.  351,  30  N.  E.  1013,  17  L.  R.  A.  753, 
the  Supreme  Judicial  Court  of  Massachusetts 
adjudged  that  peritonitis  ensuing  fatally  from 
a  fall  was  embraced  in  the  scope  of  a  policy 
against  bodily  Injuries  effected  through  ex- 
ternal, violent,  and  accidental  means,  and 
that  the  rollng  establishing  such  a  signifi- 
cance was  in  accordance  with  the  apparent 
purpose  and  intention  of  the  parties,  and 
made  the  contract  a  beneficent  provision 
for  the  beneficiaries  therein  named.  In  Mc- 
Carthy V.  Travelers',  etc..  Co.,  8  Biss.  362, 
Fed.  Qas.  Ko.  8.682,  the  United  States  Clrcnlt 


Court,  Eastern  Division  of  Wisconsin,  held 
that  death  from  rupture  of  a  blood  vessel, 
sustained  while  exercising  when  the  longs  of 
the  deceased  were  in  weak  and  diseased  con- 
dition, warranted  recovery  under  a  policy  re- 
stricted to  Injuries  through  external,  vio- 
lent, or  accidental  means,  and  not  extending 
to  any  bodily  Injury  of  which  there  should  be 
no  external  or  visible  sign,  nor  to  any  Injurj 
happening  directly  or  indirectly  In  conse- 
quence of  disease.  In  U.  S.,  etc.,  Ass'n  v. 
Barry,  181  U.  S.  100,  9  Sup.  Ct.  755,  33  L. 
Ed.  60,  the  federal  Supreme  Court  decided 
that  death  from  Inflammation  or  stricture  of 
the  duodenum,  resultant  from  a  jump  or 
downward  step,  might  properly  be  an  acci- 
dent effected  through  external,  violent,  and 
accidental  means,  although  the  benefits  of 
the  Insurance  should  not  extend  to  any  injury 
of  which  there  was  no  external  and  visible 
sign,  nor  to  any  injury  happening  directly  or 
indirectly  in  consequence  of  disease.  In 
Young  V.  Accident,  etc.,  Co.,  6  Montreal  Law 
Rep.  3,  the  superior  court  of  Montreal  de- 
clared that  death  from  erysipelas  consequent 
on  a  fall  and  bruising  of  right  leg  of  assured 
was  embraced  within  the  language  of  a  pol- 
icy indemnifying  against  bodily  Injuries  ef- 
fected through  external,  accidental,  and  vio- 
lent means.  In  Martin  v.  Travellers',  ete-, 
Co.,  1  Foster  &  F.  606,  the  policy  protected 
against  any  bodily  injury  resulting  from  any 
accident  or  violence,  provided  that  the  In- 
jury should  be  occasioned  by  any  external  or 
material  cause  operating  on  the  person  of 
the  insured;  and  a  recovery  was  sustained 
where.  In  lifting  a  heavy  burden,  the  spine 
was  injured.  In  North  America,  etc.,  Co.  t. 
Burroughs.  60  Pa.  48,  8  Am.  Rep.  212,  the 
policy  insured  against  death  in  consequence 
of  an  accident  in  case  death  was  caused  sole- 
ly by  an  accidental  injnry;  and  the  court 
held  that  an  accidental  strain,  terminating 
fatally,  was  wltliln  tlie  meaning  of  the  pol- 
icy. Finally,  in  the  case  of  Fetter  v.  Fidel- 
ity, etc.,  Co.,  174  Mo.  256,  78  S.  W.  6G2,  61 
L.  R.  A.  459,  the  Supreme  Court  of  this  state 
has  declared  that  where  the  deceased,  in  a 
policy  to  compensate  for  death,  independent 
of  all  other  causes,  by  accidental  means,  in 
attempt  to  close  a  window  fell  against  a 
chair,  causing  a  rupture  of  a  kidney,  from 
which  rupture  ensued  a  hemorrhage  causing 
death.  It  was  properly  for  the  jury  to  decide 
whether  the  cancerous  condition  resnlted 
from  the  rupture,  or  whether  the  rupture 
would  not  have  occurred,  had  there  not  been 
a  weakened,  cancerous  condition  pre-exist- 
ing. Appellant  has  invoked  and  appealed  to 
several  cases  as  upholding  the  doctrine  con' 
tended  for— that  a  disease  produced  by  a 
known  cause  cannot  be  a  bodily  injury  acci- 
dentally suffered,  and  therefore  in  conflict 
with  the  foregoing  authorities.  In  tbe  case 
of  Bacon  V.  U.  S.,  etc.,  Ass'n,  123  N.  Y.  304, 
26  N.  E.  399,  9  L.  R.  A.  617,  20  Am.  St  Rep. 
748,  the  Court  of  Appeals  of  New  York  (two 
of  the  Judges  dissenting)  held  that  deceased 
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did  not  die  from  any  accident  within  the  range 
of  the  policy,  bat  came  to  his  death  by  dis- 
ease, within  the  provision  of  immanitr  of  the 
contract  from  death  caused  wholly  or  In  part 
by  bodily  infirmities  or  disease  existing  prior  | 
or  snliseqnent  to  date  of  mortimry  benefit  | 
certificate,  when  It  was  conceded  the  as-  I 
snred  died  from  a  malignant  postale  pro- 
dnced  by  contact  with  pntrid  animal  matter^ 
and  which  was  denominated  by  the  deciding 
Jndge  as  plainly  a  disease  as  smallpox  or 
typhoid  fever;  and  the  policy  in  this  case  is 
distlngnlshable  from  the  case  before  us  as  i 
excepting  liability  for  any  bodily  injury  hap- 
pening directly  or  indirectly  In  consequence 
of  disease  or  death  caused  by  disease.  In 
Dozier  v.  PideUty,  etc.,  Co.  (C.  C.)  46  Fed. 
446.  13  L.  B.  A.  114,  the  United  States  Cir- 
cuit Court  of  the  Western  Division  of  Mis- 
souri, after  assenting  to  the  proposition  that 
a  disease  produced  by  a  known  cause  could 
not  be  considered  as  accidental,  merely  de- 
cided that  son  prostration  (L  e.,  commonly 
called  "sunstroke")  incurred  by  decedent  in 
the  current  course  of  his  business  was  not 
embraced  in  bounds  of  a  contract  of  assur- 
ance against  bodily  injuries  sustained  through 
external,  violent,  and  accidental  means,  and 
excluding  any  disease  or  bodily  Infirmity.  In 
Sinclair  v.  Marithne,  etc.,  Co.,  S  Bllla  &  EIUb, 
478,  the  Court,  of  Queen's  Bench  merely  held 
that  the  term  "accident"  necessarily  Involyed 
some  violence,  casualty,  or  vis  major,  and 
that  death  from  sunstroke  must  be  consid- 
ered to  have  arisen  from  a  natural  cause,  and 
not  from  accident  happening  to  deceased  up- 
on any  ocean,  sea,  river,  or  lake,  within  the 
legal  meaning  of  the  policy.  In  Southard  v. 
Railway,  etc..  Co.,  84  Conn.  574,  Fed.  Cas. 
No.  13,182,  It  was  held,  nnder  a  policy  against 
death  by  violent  and  accidental  means,  that 
a  death,  though  violent,  must  be  accidental 
as  well,  and  the  contract,  in  terms,  embraced 
only  cases  where  the  elements  of  for<;e  and 
accident  concurred  in  effecting  the  injury, 
and  that,  as  insured  was  Injured  Interuatly 
Jumping  from  a  railroad  and  mnulng  a 
conaiderahle  distance,  this  was  not  caused  by 
accidental  means.  In  Feder  v.  Iowa,  etc., 
Ass'n,  107  Iowa,  S38,  78  N.  W.  252,  43  L. 
B.  A.  698,  70  Am.  St  Bep.  212,  the  death  of 
an  Insnred  was  considered  not  accidental  by 
the  Supreme  Court,  consequent  on  rupture  of 
an  artery  In  reaching  to  close  a  window.  In 
so  far  as  these  latter  cases  are  opposed  to 
the  rulings  hereinabove  relied  on,  we  must 
dissent  from  such  conclusions,  and  adhere  to 
what  we  deem  the  sounder  reasoning  and 
weight  of  audiority.  If,  for  example.  In  lien 
of  producing  the  more  gradual  and  protract- 
ed infirmities  of  acute  kidney  disease  or 
droitsical  affection,  the  infected  material  sub- 
mitted to  defendant's  workwoman  had  emit- 
ted poisonous  gases  or  fumes,  producing  her 
iiutantaneous  death,  or  resulting  In  immedi- 
ate and  violent  convulBions,  under  number* 
iMS  authorities  the  occurrence  would.  In  1^ 
gal  contemplation,  and  within  the  intarpreta- 


tlon  of  policies  Insuring  against  accidents,  be 
confidently  pranoimced  accidental,  yet  such 
consequences  would  be  disease  produced  by 
known  causes. 

In  conclusion,  after  full  consideration,  up- 
on a  fair  and  legal  construction  of  the  terms 
of  this  policy,  which  were  for  indemnity' 
against  loss  from  common-law  or  statutory 
liability  for  damages  on  account  of  bodily  in- 
juries, fatal  or  nonfatal,  accidentally  suffer- 
ed, the  injury  sustained  by  respondent's  em- 
ploye upon  Its  premises  in  handling  the  In-i 
fected  rags  and  wall  paper  fell  fairly  within 
the  true  meaning  and  intent  The  Judgment 
below  was  rendered  for  the  right  party,  and 
to  affirmed.  i 

BLAND,  P.  J.,  and  GOODS,  3n  concur.  . 


LAVIN  V.  GRAND  LODGE  A.  O.  U.  W.  OF 

MISSOURI.* 
(Oottrt  of  Appeals  at  St.  Louis,  Mo.   Dec.  15, 
1906.) 

BHNBnOUIi  ASSOCIATIONS  —  F0RFKITURE3  — 

sBLF-xxwnrnNo    bt-laws  —  vauditt  — 

WAIVER  —  AUTHORITY    OF  SOBORDINATB 

AOKNTB—SVIOBiNCS. 

1.  Where  a  by-law  of  a  beneficial  association 
provided  toe  the  payment  of  an  assessment  a'c- 
cording  to  a  specified  rate  on  or  before  a  certain 
day  of  each  month,  another  by-law  declaring, 
that  a  failore  to  pay  any  assessment  on  the  day 
when  doe  should  ipso  facto,  and  without  any 
action  on  the  part  of  the  lodge  or  any  officer 
Uiereof,  work  a  suspension  and  forfeiture  of. 
all  rights  under  the  beneficiary  certificate,  is  a 
valid  and  binding  agreement  between  the  associ- 
atioD  and  the  member. 

Z  The  enforcement  of  .a  law  of  a  beneficial, 
association  to  insure  prompt  payment  of  assess-, 
ments  may  be  waived  by  the  associati<xi. 

3.  When  the  law  of  a  beneficial  association' 
made  it  the  du^  of  subordinate  lodges  to  col-i 
lect  and  remit  assessments,  an  officer  appointed; 
hy  the  subordinate  lodge  to  perform  that  duty 
was  not  an  agent  of  the  grand  lodge;  and  hla 
action  in  receiving  assessments  fnHn  dellnqnentJ 
membors  did  not  bind  the  grand  lodge,  nor  conn 
stltnte  notice  of  snch  habit,  on  vhlai  a  waiver, 
of  suspension  for  delinquency,  could  be  predi- 
cated. 

4.  In  an  action  on  a  beneficial  certificate,  a- 
letter  signed  by  the  beneficiary,  stating  tliat  hef, 
husband  was  a  member  of  the  lodge,  that  she 
had  been  unable  to  keep  ap  bis  payments,  and 
that  she  would  appreciate  assistance  from  the- 
brotherhood,  was  competent  evidence  that  the- 
member  had  abandoned  the  order,  although  the. 
beneficiary  denied  the  writing  thereof,  and  It 
was  not  addressed  to  anybody,  when  a  lodge 
officer  testified  that  the  beneficiary  came  to  him 
and  asked  him  to  Intercede  with  the  lodge  foe. 
her,  that  he  told  her  to  write  a  letter  to  the, 
lodge,  and  that  the  letter  was  afterwards  band- 
ed to  him  either  by  the  lieneficiary  or  her  dangh- 
ter,  and  was  read  in  open  lodge. 

5.  Where  the  proper  ofllcer  of  a  beneficial  a»- 
sociation  was  tendered  the  assessment  for  a 

Siren  month  before  the  day  that  it  fell  due, 
lere  could  be  no  forfeiture  of  the  Insarance 
for  noipayment  of  the  assessment  for  that 
month. 

Appeal  from  St  Lonla  drcnlt  Oonrt;  Dan- 
iel G.  Taylor,  Judge. 


*ReltearioB  danled  January  19.  19H, 

V  I-  Sm  Insurance,  voL  K,  Cent.  Dig.  H  m>,  uuj 
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Aetkm  1^  Aniilv  IatIh  against  the  Gnnd 
Lodge  of  fbe  AncteDt  Order  of  United  Work- 
ingmen  of  MlBsourL  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed. 

F.  H.  Bacon,  for  appellant.  J.  J.  O'Dono- 
hoe^  for  xespondent 

Statement 

BLAND,  P.  3.  The  defendant  la  a  fra- 
ternal ben^daiy  asaodation  bavlng  grand 
and  sobotdlnate  lodges.  Pnor  to  J11I7  24, 
1001,  Patrick  Lavln  had  taken  the  workman 
degree  of  the  order,  and  voa  a  membw  of 
Standard  Lodge,  No.  80,  and  had  received 
from  the  grand  lodge  a  beneflciarr  c^Uflcate, 
No.  63,306,  luBuring  his  life  in  the  sum  of 
92,000,  payable  at  bis  death  to  his  wifO,  An- 
nie Lavln.  the  plaintiff.  On  July  34,  1901, 
Patrick  Lavln  died.  The  defendant  refused 
to  pay  the  insurance,  and  this  suit  waa 
brought  to  enforce  ItS;  payment. 

Tbore  are  two  defenses  set  uv  to'  the  an- 
Bwer:  First,  that  Patrick  Lavin  faUed  and 
neglected  to  pay  the  monthly  assessmoit  of 
I2.S2  for  tiie  month  of  September,  1900.  as 
required  by  the  laws  of  tiie  onler,  on  or  be- 
fore  the  28tb  day  of  said  month,  by  reason  of 
which  failure  the  cratllicate  sued  <m  ipso 
facto,  under  the  laws  of  the  order,  became 
null  and  void;  second,  on  Norember  1,  1000. 
Patrick  LaTin  abandoned  his  membersbJKi 
and  sererod  his  connection  with  the  lodge. 
It  was  shown  by  the  laws  of  the  order  that 
each  member  is  required  to  pay  a  monthly 
assessment  for  the  purpose  of  providing  a 
fund  to  meet  death  losses,  and  that  special 
monthly  aasessments  for  the  same  purpoae 
may  be  made  from  time  to  time  by  the  grand 
officer  of  tlie  order  when  the  deaUi  losses 
are  more  than  normal.  These  assessments 
are  clasalfled  according  to  the  ages  of  the 
members,  and  Increase  with  their  ages.  The 
monthly  aasessments  of  the  members  of  the 
age  of  Patrick  Lavln  for  September,  1900, 
was  92.82.  In  addition  to  this  assesunent, 
each  member  of  a  subordinate  lodge  is  re- 
QUired  to  pay  in  advance  $1  per  quarter  as 
quarteiiy  dues.  The  Income  from  quazteily 
dues  Is  used  for  tlie  purpose  of  defraying  the 
openses  of  the  grand  and  subordinate  lodges, 
and  to  pay  the  salaries  of  the  officers. 

I«w  196  of  the  order  is  as  follows: 

"Levy  and  Payment  of  Assessmenbi.  Br- 
eiy  member  of  the  Order  wlto  has  received 
tbe  Workman  Degree  shall,  beginidng  with 
the  month  following  his  initiation,  on  or  be- 
fore the  twenty-eighth  day  of  each  month, 
pay  to  tbe  Financier  of  tbe  Lodge  of  which 
be  is  a  member,  or  If  a  member  of  a  defunct 
Lodge,  or  a  Lodge  remaining  suspended  for 
mwe  than  ten  days,  to  the  Grand  Recordra, 
one  assessment  according  to  tbe  foregoing 
rates." 

Law  197  is  as  follows: 

"Suspension  for  Non-Payment  of  Assess- 
ments. A  failure  or  neglect  of  any  member 
to  pay  any  aasessmuit  on  or  before  the  twen- 


ty-eighth day  ct  the  mimth  in  which  theaame 
is  payable  to  the  Financier  of  his  Subordi- 
nate Lodge,  to  the  Grand  Becocda.  as 
provided  by  law,  shall  work  :^bo  facto  a  ena- 
penalon  and  forfeiture  of  all  rights  under  any 
Beneficiary  Certificate  Issoed  to  him  to  whom- 
soever the  same  may  be  payable,  and  no  ac- 
tion on  tbe  part  of  the  Lodge  or  any  officer 
thereof  shall  be  required  as  essential  to  aadi 
suspension  and  forfeiture. 

"Any  person  suspended  or  expelled  from 
tbe  Order  tor  any  cause  whatever,  forfeits  all 
claim  to  tbe  Beneficiary  Fund  during  suvten- 
slon  or  eqtulslon." 

The  order  has  an  official  organ,  called  "The 
Overseer,"  Issued  monthly,  and  mailed  free 
to  every  member.  It  was  admitted  Cbat  Pat- 
rick I^avln  received  the  September,  1800, 
number  of  tlie  Overseer.  Thla  numbw  con- 
tained tbe  followii^: 

"St  Louis,  Ma,  Sept  1,  ISOO. 

"To  Officers  and  Members  of  Subordinate 
Lottos  A.  O.  U.  W.,  In  Uisaouii— Brethren: 
You  are  rmnlnded  that  under  the  Laws  of 
the  Order  one  assessment  under  the  Olassl- 
fled  Ttan,  according  to  age,  la  payable  on  or 
bef<He  tbe  twenty-eighth  day  of  September. 
1900,  by  all  members  who  have  received  the 
Workman  Degree  before  the  first  day  of 
September,  1900. 

"This  assessment  will  be  known  <^eiaMy 
as  Assessment  No.  0  of  iSOO. 

"For  the  information  of  members  I  cer- 
tify that  tile  following  deatha  of  membera  of 
the  Order  In  good  standing  in  their  re«pec- 
tlve  lodges  have  been  offidally  reported  to  me 
since  my  last  monthly  reiport:  (Here  follows 
list  of  deaths,  which  Is  omitted  as  imma- 
terial.] 

"No  Notice  of  Assessment  Beqnired— Mon- 
bers  Not  Faying  Stand  Suspended.  TbeLaws 
<tf  .the  Order  do  not  provide  for  any  notice 
of  assessmente  eltber  to  lodges  or  members, 
but  that  every  member  of  tbe  Order  who 
has  received  the  Workman  Degree  shall,  be- 
ginning with  the  month  following  his  initia- 
tion, on  OT  beton  the  twenty-el^th  day  of 
each  month,  pay  to  the  Financier  of  the 
Lodge  of  which  he  Is  a  member,  or,  if  a 
member  of  a  defunct  lodg^  or  a  lodge  sus- 
pended for  more  than  ten  days,  to  the  Grand 
Becorder,  one  assessment  according  to  tbe 
Glassifled  Rates  according  to  age.  If  such 
assessment  is  not  paid  on  or  before  the  twen- 
ty-eighth day  of  the  mmith  the  member 
stands  suspended,  and  can  only  be  reinstated 
on  compliance  with  the  laws  relating  to  rein- 
statement. 

"Lodges  Must  Pay  Promptly. 

'^Subordinate  Lodges,  on  Oe  flnt  day  of 
each  month,  are  required  by  law  to  forward 
to  flie  Grand  Becorder,  tbe  amount  then  In 
its  Beneficiary  Fund,  which  should  be  equal 
to  one  Classified  Assessment  according  to 
age,  for  all  the  members  of  the  lodge  in  good 
standing  on  the  twra^-nlntb  day  of  tbe  pre- 
vloos  month,  and  such  sums  as  have  baui 
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recefyed  rinee  the  last  report  for  reinstate- 
ments. Socli  aiiewmeitt,  payaUe  by  tbe 
lodge^  Is  due  on  the  flnt  day  of  each  moDth, 
Is  delinqnent  after  the  ^hth  of  tbe  month, 
and  If  not  paid  on  or  before  the  fifteenth  of 
the  month  when  due,  the  lodge  stands  aos- 
pended  and  can  only  be  r^nstated  npon  pay- 
lag  all  axrearages  of  assessments  and  their 
Indebtedness  to  the  Grand  Lodg^  together 
with  a  fine  of  five  cents  per  membra  for  each 
assessment  nnpsld,  and  with  the  consmt  of 
the  Grand  Master  Workman. 

"No  ofilcer  of  the  Grand  Lodge  nor  of  any 
salNRiAlnate  lodge  has  any  poww  to  waive 
or  dispense  with  any  of  the  pro^slona  or  re- 
quirements of  tbe  laws  of  tbe  Order,  and  all 
lodges  and  members  must  understand  that 
the  lawB  of  the  Order  mnst  and  will  be  strict- 
ly enforced. 

"Yonrs  In  O.,  H.  and  P., 

*'Henry  W.  M^er, 
'•Grand  Kecordra." 

Other  laws  of  the  Order  provide  ft»  a  re- 
tnstat«nait  of  a  benefldary  cntlOcate  after 
tluee  mouths,  and  after  six  months,  but  they 
are  ot  no  hnportauce  In  this  case^  as  no  ap- 
plication was  made  by  IatIu  at  any  time 
for  r^nstatemmt. 

John  Walsh  was  ttw  financier  of  Standard 
Lodges  No.  80l  He  testlflsa  that  the  assess- 
moiti  collected  In  any  one  month  he  trans- 
mitted to  the  gnmd  recorder  eariy  In  the 
B«zt  succeeding  month,  usually  about  the 
Uth  or  12th;  that  with  the  ronlttanee  he 
transmitted  a  report  of  the  membenhlp  of 
Us  lodg^  and  the  naves  at  those  who  were 
snqpended  for  ftUlmre  to  pay  the  assessments 
nt  the  previous  month;  and  that  he^  as  finan- 
cier, was  requhred  to  pay  to  the  grand  re- 
corder the  full  amount  lA  the  assessments 
ot  all  memben  of  his  lodge  not  r^rted  as 
suspended  tor  noi^Miyment  of  assessmmts. 
He  testified  that  Us  i«pOTt  to  the  grand  lodge 
for  B^rtember,  UKN^  was  made  out  on  the  12th 
of  Octobo;  1800;  that  Patrick  Lavhi  faUed 
to  pay  the  Sq^tember,  1900;  aisessment,  and 
when  he  made  Us  report  he  reported  Lavln 
as  inq>ended  for  nonpayment  of  the  Septem- 
ber assessment  This  xegort  was  introdu- 
eed  In  eridene^  and  showed  under  Uie  head 
ot  '?>ecrease  ot  membersUp  idnce  last  report 
Patrldk  lAvln,  whose  certificate  is  No.  53,- 
868,  forty-seven  years  idd,  rate  of  assMS- 
mrat  92.62,  date  of  suq^enslon,  9/29,  1900." 
He  further  testified  that  It  was  his  haUt  to 
receive  monthly  assessments  from  any  mem- 
ber of  Us  lodges  If  paid  at  any  time  before 
he  made  op  Us  imnith^  report,  and,  when 
so  paid,  he  did  not  report  Urn  as  suspoided, 
althou^  the  paymrait  was  made  after  the 
28th  day  ot  the  prevtous  mtmth,  and  that 
Patrick  Lavln  had  frequently  paid  his  month- 
ly assessments,  prior  to  September,  190<^ 
latar  than  the  28th  of  the  month,  tbe  day 
on  which  it  was  payable,  and  had  been  re- 
ported as  having  jwld  on  tba  28th  of  tbe 
month.  He  further  testified  that  neither  Pa^ 
ilCk  lAvtD,  nor  any  one  for  Urn,  <m  the  28th 


of  September,  1900,  «r  on  any  day  prior  to 
the  making  and  fwwardtng  of  the  rciport  for ' 
that  month,  had  paid  or  ottered  to  pay  the 
Septembor,  1900;  assessmmt  and  that  it  had 
at  no  time  been  paid  or  tmdered.  He  also 
testified  tba^  for  the  acoommodatlui  of  the 
members  o^  hlsJodg^  he  .bad  authorised  Us 
daughter  to  receive  payment  of  their  assess- 
mente  at  bis  home.  He  further  testified  that 
Id  the  spring  ot  19Q2  the  plaintUI  came  to 
him  about  the  certificate  of  insurance;  that 
he  advised  her  to  write  a  letter  to  the  lodge 
and  give  it  to  him,  and  he  would  present 
the  letter  to  the  lodge;  that  a  few  days  aft- 
erwards she  or  one  of  her  children  handed 
him  a  latter,  wUch  he  gave  to  the  recorder 
of  the  lodge,  PlalntUt  swore  she  could  not 
write,  and  that  she  did  not  authorise  any 
one  to  write  to  the  lodge  tor  her,  and  tba^t 
she  neither  gave  nor  sent  a  letter  to  Walsh. 
The  letter  was  ottered  in  evidence  by  the 
defendant  but  was  excluded  by  the  oourt 
It  reads  as  Allows 

"St  Louis,  Mo,  April  17.  1902^ 

"Dear  Sir  [not  addressed  to  anybody]:  I 
am  writing  yon  this  letter  to  ask  assistance 
for  myself  and  five  be^tless  cUldren.  BCy 
huoband,  Patrick  Lavin,  died  nine  mmths 
ago.  He  was  a  member  of  your  lodge.  I 
wn»  mrnVtOt  utteriy  nnaUe,  to  ken>  up  pay- 
mente  of  Us  lodge,  so  he  fell  back  during  the 
strike^  was  never  aUe  to  catch  up.  He  was 
in  poor  health,  but  always  tried  to  kew  on 
bis  feet  and  to  work,  as  we  had  no  other 
support  than  his  wages,  which  were  $1.26 
per  day.  Now  since  he  is  dead  I  am  1^  to 
pay  rrat  get  food  and  clothing  and  support 
myself  and  five  children.  I  have  -got  heart 
trouble  and  of  a  very  delicate  constitution, 
and  not  really  able  to  woik  to  support  each 
a  heavy  charge.  I  would  be  very  grateful 
and  appreciate  any  assistance  given  me  from 
the  Iwotherhood. 

"Tonn  v«v  leoMctfuIly, 

"Bits.  Pat  LavU.** 

The  minutes  ct  the  lodge  show  that  the 
lettw  was  read  in  open  lodge  and  referred 
to  a  q>ecial  committer. 

Walsh  testified  that  some  nmo  Sn  October, 
1900,  after  his  t^tat  had  been  made  up,  as 
he  remembered,  Patrick  lavln's  little  girl 
came  to  his  house  one  evening  and  ottered  to 
pay  blm  f2  on  hn  father's  assessment  for 
September.  1900;  thst  he  told  her  It  was 
not  enough,  and  reused  to  receive  the  num- 
ey;  that  on  a  previous  occasion  Lavin  had 
paid  but  ^  on  Us  assessment  and  be  (wit- 
ness) made  up  the  balance^  62  cento;  that  he 
never  got  this  ba^  and  he  could  not  af- 
ford to  fce^  up  tUs  practice  of  paying  for 
Levin;  that  lAvln's  Uttie  boy,  a  few  days 
after  tbe  girl  had  been  at  his  house,  came 
to  the  house  and  offwed  to  pay  him  some 
money  on  the  S^tember  assessment  but 
tint  he  did  not  have  mongh  money  to  pay  it 
and  he  refused  to  take  the  money,  and  told 
the  boy  that  it  was  not  atongh.  The  Utfte 
gh-1  testified  that  she  offered  Walsb  fS  on 
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the  8fl  day  of  September,  1900,  bat  he  would 
not  take  it,  aaylng  It  waa  not  raiough;  and 
tbe  bo7  Bw<ne  tbal;  a  few  days  after  bda  sis- 
ter had  been  to  Walsli'%  be  wait  there  and 
offered  to  pay  him  f5,  but  he  would  not  take 
saying  that  It  was  not  enoagh  to  pay 
Lavln's  aaaessments  and  dnes.  Walsh  flat^ 
denied  that  either  the  girl  or  boy  offered 
to  pay  blm  any  money  whaterer  In  ttie  month 
of  September,  1900,  and  cliUmed  that  the  of- 
fers fliey  did  make  were  In  October,  and  aft- 
er  his  report  of  the  September  assessments 
had  been  made  op,  and  that  neither  the  boy 
nor  the  girl  offered  enoogb  money  to  pay 
levin's  September  assessment  Walsh  tes- 
tified that  he  told  Lavln's  chUdren  In  Octo- 
ber to  tell  Lavin  he  bad  beoi  suspended,  bat 
he  did  not  see  Lavin  personally  to  notify 
him.  The  minutes  of  the  meeting  of  the 
lodge  on  October  28, 1900,  show  that  Patrick 
LavIn  was  reported  suspended. 

The  plaintiff  put  In  evidence  the  laws  of 
tlie  order  in  respect  to  nick  benefits,  to  the 
effect  that  the  assessments  of  Adc  mem- 
bers, in  certain  circumstances,  sbonid  be  paid 
by  his  lodge— also  evidence  tliat  Patrick 
Lavin  was  sick  in  the,  fall  of  1900— bat  of- 
fered no  evidence  that  Patrick  Lavin  noti- 
fied his  lodge  of  his  sickness  or  made  claim 
for  any  sick  benefits,  or  tliat  any  member  of 
the  lodge  had  been  informed  or  knew  ttiat 
be  was  sick. 

The  issues  were  submitted  to  the  eonrl; 
sitting  as  a  Jury,  who  found  for  the  plaintiff, 
and  rendered  judgment  for  the  full  amount 
of  the  certificate  of  insurance,  wltb  Interest 
The  court  handed  down  the  following  memo- 
randum ot  'lts  finding  and  opinion,  which  is 
Incorporated  in  the  abstract  and  which  we 
here  copy  for  the  purpose  of  showing  the 
views  entertained  by  the  court  and  the  rea- 
sons given  for  its  conclusion: 

"The  production  of  the  benefit  certificate 
issued  by  defendant  to  Patrick  Lavin,  which 
has  never  been  surrendered,  together  with 
the  proof  of  Lavin's  death,  and  the  refasal 
of  defendant  to  make  payment  of  the  amount 
called  for  by  the  eerUflcate,  made  plaintifTs 
prima  fade  case,  and  threw  the  burden  of 
proof  <Hi  the  defendant  Defendant  pleaded 
two  deffenses:  The  first  one,  the  sai^ension 
of  Lavin  as  a  member  of  defendant's  order 
fOr  fftUnre  to  pay  the  monthly  assessment  of 
t2.62  for  the  month  of  September,  1900, 
which  he  was  required  to  pay,  by  tbe  by-laws 
of  l^e  order,  on  or  before  tiie  28th  day  of 
September,  1900.  The  second  defense  plead- 
ed was  that  'on  the  last  day  of  November, 
1900,  said  Lavin  atendoned  his  membership 
in  said  order,  and  sevoed  his  connection 
therewith,  whereby  his  benefit  certificate  is- 
sued to  him  became  void.'  For  the  ilrst  de* 
fense,  defendant  relies  upon  the  provlBlons 
of  law  197  of  defendant  order,  to  the  effect 
that  failure  of  a  membra'  to  pay  any  assess- 
ment on  or  before  the  28tfa  day  of  the  month 
In  which  the  same  is  psyable  shall  vatk  ipso 
facto  a  suspension  and  forfeltore  of  all  right 


under  any  beneficiary  certificate  Issued  to 
Mm.  To  this  defense  of  d^ndavt  phimtlff 
has,  by  reply,  pleaded  waiver.  It  was  clear- 
ly shown  by  the  evidsice  that  it  was  the 
universal  custom  of  the  lodge  to  which  de- 
fendant belonged  to  grant  tiie  membns, 
whenever  desired  by  them,  an  extension  of 
about  twelve  or  fifteen  days,  and  that  the 
benefit  of  this  custom  bad  been  repeatedly 
extended  to  Xavln,  deceased.  It  is  omr  view 
that  the  adoption  of  this  custom  constltnted 
waiver  of  tiie  provision  at  law  197,  and  the 
method  of  suspension  pursued  by  defendant 
to  wit  tiiat  of  waiting  until  the  flnandw 
made  his  report  to  the  grand  lodge  before 
deeming  Ihe  suspension  to  have  tsfcoi  pbice^ 
and  then  dating  the  sospenalon  back  to  the 
28th  of  the  previous  month,  was  not  Justified 
by  Ihe  by-laws,  and  that  before  ^ective  sus- 
pentfon  could  be  had  In  this  adopted  manner, 
notice  should  hsTO  been  given  to  tbe  mem- 
ber. No  notice  was  given  to  Lavin.  It  'is 
therefore  the  court's  view  tiiat  the  ptetended 
suspension  of  Lavin  for  fkihire  to  pay  the  as- 
sessment due  on  September  28tii  Is  a  nullity, 
and  constitutes  no  defense  to  plaintiff's 
claim.  • 

"While  the  court  iM  inclined  to  tlie  view 
that  a  member  of  a  ben^dary  raganlsation 
Is  not  entitied,  because  of  a  void  suspension, 
to  lay  back  and  refuse  to  pay  further  dues, 
and  at  the  end  of  a  long  period  of  detinauency 
claim  his  right  that  such  course  of  conduct 
would  constitute  an  abandonment  of  mem- 
bership, yet  in  the  case  at  bar  a  reading  of 
tbe  entire  record  fails  to  show  any  evidence 
of  Lavin's  abandonment  of  his  membership. 
There  is  not  one  word  of  evidence  to  show 
what  his  relations  to  the  assodation  woe 
between  September  or  October  of  lOOO,  and 
July,  1901,  the  date  of  his  death.  Detmdant 
offered  in  e^ence  a  letter  contolAlng  an 
admission  of  plaintiff  that  Lavin  bad  not 
paid  his  dnes.  bqt  this  letter  was  property 
excluded  by  tbe  court  for  It  was  not  shown 
by  defendant  that  It  was  written  by  or  under 
authority  of  ^Intiff.  The  avestion  aSked  of 
plaintiff  as  to  her  knowledge,  at  tbe  time  of 
demanding  payment  of  the  grand  lodge,  thst 
I^vin  had  not  paid  his  dues  for  nine  months, 
elldted  the  reply  that  ^e  did  not  know  this 
to  be  a  tsct.  No  other  dfort  was  made  to 
prove  abandonment  of  Us  membersh^^  by 
Lavin.  If  such  were  tbe  case,  d^endant 
could  easily  have  proved  it  by  Its  cOcm, 
This  it  chose  not  to  do,  and  leaves  tbe  case 
without  any  evldoice  of  abandonment" 

The  instructions  given  are  in  harmony  vrlth 
the  views  as  expressed  In  the  xnphOmi  of  tbe 
trial  judge,  and  need  not  be  quoted. 

Opinion. 

1.  Law  197  of  Uie  ordra;  Trtddi  provides 
tiiat  failure  of  a  member  to  pay  any  assess- 
ment on  or  befbre  the  2Sth  day  of  the  m<»ith 
in  wbldi  tbe  same  Is  psyable  shall  ipao  facto 
suspend  bis  ben^dary  cwtlflcat^  is  attacked 
by  tbe  plaintiff  as  being  barsh,  nnconstltD- 
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tlonal,  and  not  aeif-enforctng.  Btae  contend! 
that,  nnder  all  drcnmstanceB,  a  nonpaying 
member  of  a  beneficiary  association  Is  en- 
titled  to  notice  and  to  a  bearing,  under  tbe 
lavs  of  the  land,  before  be  can  be  lawfully 
suspended;  and  the  cases  of  Seebom  v.  Catb- 
ollc  Knights  of  Amevlca,  9S  Mo.  App.  233, 
State  ex  rel.  t.  Merchants'  Exchange,  2  Mo. 
App.  96,  Lewis  T.  Benefit  Ass'n,  77  Mo.  App. 
588,  and  McMabon  t.  Maccabees,  151  Mo. 
522,  52  S.  W.  3S4,  are  cited  as  snpportiiig 
this  contention.  In  the  Seeborn  Case,  It  ap- 
pears that  any  branch  of  the  order  was  per- 
mitted to  carry  a  delinquent  member  by 
paying  his  assessments  to  the  grand  body, 
and  that,  when  It  tired  of  tbls,  the  president 
of  the  branch  might  suspend  the  member. 
The  member  attempted  to  be  suspended  was 
In  arrears  for  three  assessments,  which  his 
branch  had  paid  for  him.  The  branch  be- 
came tired  of  paying  Ills  assessments,  and 
by  vote  suspended  him,  and  entered  Its  action 
on  the  minutes  of  Its  proceedings.  The  preti- 
dent  then  verbally  invcialmed  him  suspended. 
It  was  held  that  the  action  of  the  branch 
was  void,  for  the  reason  the  power  to  aua- 
pend  was  not  vested  in  the  branch,  and  that 
the  president  could  not  suspend  by  a  mere 
oral  prociamatlon,  and  that  the  member  was 
entitled  to  notice  and  a  hearing.  In  State 
ex  rel.  v.  Merchants*  Exchange,  snpra,  a  by- 
law of  the  exchange  which  compelled  mem- 
bers to  submit  their  business  controversies  to 
arbitration,  on  pain  of  suspension  or  expul- 
sion, was  held  unreasonable  and  void.  In 
this  case  It  was  held  that  membership  In  thp 
Merchants*  Exchange  was  a  property  right. 
In  Lewis  T.  Benefit  A88*n,  supra,  tiie  laws 
of  the  order  provided  that  the  benefit  certifi- 
cate IB  annulled  by  the  suspension  of  a  mem- 
ber, and  the  by-laws  of  the  subordinate  coun- 
cil of  the  order  provided  that  any  member 
13  weeks  in  arrears  for  dues  forfeited  all 
rights  and  privileges.  The  deceased  -tras  in 
arrears  for  24  we^s'  dues,  but  was  never 
formally  suspended  by  the  order.  It  was  held 
that  the  forfeiture  did  not  attach  until  the 
member  la  actually  and  legally  suspended, 
and  that  he  was  entitled  to  notice  and  to 
a  bearing:  citing  Puhr  v.  Grand  Lodge,  etc., 
77  Mo.  App.  47.  The  case  of  McMahon  t. 
Maccabees,  supxa,^  does  not  discnss  the  valid- 
ity of  laws  like  the  one  in  hand.  In  none 
of  the  above  cases  was  a  by-law  like  No. 
197  of  tbe  defendant  order  brought  under  re- 
view, and  In  none  of  them  was  It  held  be- 
yond tbe  iwwer  of  a  benevolent  beneficiary 
association  doing  an  Insurance  business  to 
pass  and  enforce  a  law  which  ipso  facto  for- 
feits a  beneficiary  certificate  for  failure  to 
pay  any  assessment  made  for  the  purpose 
of  meeting  death  losses.  The  regular  assesa- 
m^ts  levied  by  the  defendant  order  to  pay 
death  losses  are  classified  according  to  the 
age  of  tbe  members.  They  are  monthly,  and 
p&yable  on  or  before  tbe  28th  day  of  each 
montb.  Tbey  are  as  regular  as  clockwork; 
are  certain  as  to  amonnt  and  time  of  pay- 


ment; hence  no  special  notice  of  their  levy 
or  of  the  amount  or  time  of  payment  was 
necessary.  A  member  holding  a  beneficiary 
certificate  of  tbe  order  receives  this  notice 
once  for  all  when  he  receives  the  certificate, 
which,  In  effect.  Incorporates  this  law  of  the 
order  into  the  contract  of  Insurance;  and  a 
member,  by  accepting  the  certificate,  agrees 
to  pay  the  monthly  assessments  as  required 
by  law  196,  as  a  condition  precedent  to  the 
continuance  of  his  certificate  In  force.  That 
It  Is  competent  for  a  beneficiary  association, 
and  a  member  thereof,  to  so  agree,  it  seems 
to  us,  admits  of  no  doubt,  and  that  such  an 
Agreement  Is  just  and  fair  to  all  the  mem- 
bers of  the  order  holding  Insurance  certifi- 
cates is  self-evident.  A  self-executing  law 
of  this  kind  was  held  valid  In  the  following 
cases:  Boyce  y.  Boyal  Circle,  73  S.  W.  800, 
99  Mo.  App.  349;  Borgraefe  v.  Knights  of 
Honor,  22  Mo.  App.  127;  Harvey  T.  Qrand 
Lodge  A.  O.  U.  W.,  50  Mo.  App.  472;  Scheele 
V.  State  Home  Lodge,  63  Mo.  App.  277;  Smith 
T.  Knights  of  Father  Matthew,  36  Mo.  App. 
184;  Curtln  v.  Grand  Lodge  A.  O.  U.  W., 
6B  Mo.  App.,  loc.  cit.  300;  Zepp  v.  Grand 
Lodge  A.  O.  U.  W.,  69  Mo.  App.,  loc.  dt 
493;  Benevolent  Society  v.  Baldwin,  86  111. 
479.  Id  Modem  Woodmen  of  America  v. 
Tevis,  117  Fed.  869,  54  O.  O.  A.  293,  it  is 
said:  "Stipulations  to  Insure  the  prompt  pay- 
ment of  the  benefit  assessments  constitute 
the  substance  and  the  essence  of  insurance 
contracts  of  beneficial  assodatlonB." 

2.  The  learned  trial  court  found  the  law 
(No.  197)  requiring  prompt  payment  had 
been  waived.  It  is  well-settled  law  that  the 
enforcement  of  a  law  to  Insure  prompt  pay- 
ment may  he  waived  by  the  order  Issuing 
the  certificate  of  Insurance.  The  evidence 
upon  which  the  court  found  a  waiver  of  tbe 
law  came  from  Walsh,  the  financier  of  Stand- 
ard Lodge.  No.  80.  The  laws  of  the  order 
required  the  subordinate  lodge  to  collect  the 
monthly  assessments  from  the  members,  and 
to  make  remittances  on  the  Ist  day  of  the 
succeeding  month  to  the  grand  recorder. 
If  tbe  remittances  were  not  made  by  the 
8th  of  the  month,  the  law  pronounced  the 
sobordlnate  lodge  In  default;  and.  If  not 
made  by  the  15th,  tbe  lodge  stood  suspended. 
Walsh  testified  that  bis  practice  was  to  make 
up  the  report,  and  send  It  In,  with  the  assess- 
ments, anywhere  from  the  Ist  to  the  12th 
or  ISlii  of  the  following  month,  and  that, 
at  any  time  prior  to  sending  In  this  report 
and  remittance,  his  practice  was  to  receive 
assessments  from  any  delinquent  member, 
and  report  him  as  having  paid  the  assess- 
ment, and  that  prior  to  September,  1900,  be 
had  frequent^  extended  this  favor  to  Pat 
rick  Lavln,  and  continued  him  on  the  roll  of 
membership  in  good  standing;  but  there  is 
not  a  syllable  of  evidence  that  tbe  grand  re- 
corder, or  any  other  grand  officer  of  the  or- 
der, or  the  grand  lodge,  had  any  knowledge 
or  Information  of  this  practice  of  Walsh  of 
rec^Tliis  asiessments  after  the  28th  of  ttie 
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moBth,  and  than  reporting  them  n  having 
been  paid  on  tbat  day;  Dor  la  there  any  evi- 
dence tbat  Walsb'B  lodge,  as  a  body,  had  any 
knowledge  of  this  practice  of  Ita  flnander; 
nor  18  there  any  erldence  that  the  financier 
of  any  subordinate  lodge,  other  than  Stand- 
ard Lodge,  Na  80,  Indulged  In  this  negllgrat, 
benerolent  practice  toward  his  bretbem  of 
the  order.  There  Is  thwef  ore  absohitely  no 
evidence  that  the  grand  i^ttcers  of  the  grand 
lodge  ever  knew  of  vr  assented  to,  this  negli- 
gent practice  of  Walsh.  Walsh  was  not  ap- 
pointed by  the  grand  lodge  or  by  any  of  its 
grand  otUcers  to  collect  assessments.  The 
laws  of  the  order  made  It  the  dnt^  of  tb6 
subordinate  lodge  to  collect  and  remit  aa- 
Bessments.  Walsh's  authority  to  make  these 
collections  cams  from  his  local  lodg^  and  he 
was  accovntable  to  It,  not  to  the  grand  lodge, 
for  his  conduct  The  fact  that  the  local 
lodge  used  him  as  Its  officer  to  m^e  the 
coUecttons  and  rranlttances  for  it  did  not 
transform  him  Into  ap  agent  of  the  grand 
lodg^  nor  bind  the  latter  by  any  habit  he 
may  have  practiced  In  respect  to  anch  col- 
lections, nor  Impart  notice  to  it  of  such  haMt 
That  the  officer  of  a  subordinate  lodges  who 
Is  not  even  an  agent  of  the  grand  lodge,  has 
power  to  waive  a  by-law  of  the  ord«,  seems 
to  us  preposterous.  That  he  cannot  do  this 
has  been  ruled  In  many  cases.  Borgraefe  v. 
Knights  of  Honor,  22  Mo.  App.,  loc.  dt  141; 
Ghadwldc  t.  Order  of  Triple  Alliance,  56 
Mo.  App.  46S;  Harvey  v.  Orand  Lodge  A. 
O.  U.  W^  GO  Mo.  App.,  loc  dt  477;  Mc- 
Mahon  v.  Maccabees,  151  Mo.  SS2,  B2  S.  W. 
884;  Lyon  T.  Boyal  Socle^  of  Good  Fd- 
lowB.  168  Mass.  8S,  26  N.  B.  286;  McCoy  T. 
Roman  Catholic  Mutual  Ins.  Co.,  162  Mass. 
272,  26  N.  B.  289;  Miller  v.  HUsborongh  Fire 
Ass'n,  42  N.  J.  Bq.  459.  7  Atl.  896;  Boyal 
Highhindm  v.  Scorllle  (Neb.)  82  N.  W.  206; 
Graves  v.  Modern  Woodmen  of  America 
(Minn.)  88  N.  W.  6^  la  on  all  fours  with  the 
case  at  bar.  There  tiie  deik  ctf  the  sub- 
ordinate camp  collected  and  forwarded  the 
assessments,  and  be^  like  Walsh,  would  col- 
lect aBsessments  after  the  day  they  were 
du^  and  rep<»t  them  as  collected  on  the  day 
they  were  due.  It  vras  held  fhat  this  cus- 
tom of  the  detk  was  Insuflldent  as  a  waiver, 
being  unknown  to  the  sodety.  The  same  rul- 
ing was  made  In  Boyce  v.  Boyal  drde,  su- 
pra. In  similar  drcnmstanoes  the  Supreme 
Court  of  Virginia,  in  Knights  of  Honor  t. 
Deters,  86  Va.  610,  29  B.  B.  822,  held:  "The 
forfdtore  of  a  certificate  In  a  benefit  sodety 
is  not  waived  by  the  fact  that  the  financial 
reporter  of  a  subordinate  lodge  la  in  the 
haUt  of  receiving  payment  of  assessments 
after  the  end  of  the  month  for  wbldi  they 
are  levied,  and  within  which  tb^  ate  paya- 
ble, under  the  penalty  of  suspension  and  a 
forfdtnre  of  the  benefit  oertiflcate,  when 
there  Is  no  evld^ice  that  the  supreme  lodge, 
which  is  sued  on  the  certificate.  Is  aware  of 
sofiii  habit" 
8.  The  letter  oCTered  in  evldenfie^  and  pu^ 


porting  to  have  beu  written  by  the  plain- 
tiff, and  evidently  intended  for  the  lodge  of 
wbldi  Patrick.  I«vin  had  been  a  membw,  we 
ttdnk,  should  have  been  admitted  In  evt 
dense.  True,  Mrs.  Lavln  teatlfled  tbat  she 
did  not  write  it,  nor  auttuKlae  Ite  wzitfaig; 
but  Walsh  testifled  she  came  to  him  and 
asked  him  to  Intercede  with  tin  lodge  in  bn 
behalf;  that  he  tdd  her  to  write  a  letter 
to  the  lodge;  that  afterwards  the  letter  was 
handed  to  him,  dther  by  the  plaintiff  or  one  of 
her  daughters.  It  was  recdved  and  read  In 
open  lodge.  It  was  an  issuahle  fact;  under 
this  evidence,  as  to  whettier  ot  not  the  plaln- 
tUC  wrote  the  letter,  or  had  it  written  for 
her  benefit  It  she  did  write  it,  and  pat  It 
Into  the  hands  of  Walsh  to  be  presented  to 
the  lodge,  it  was  very  Important  evidence  to 
support  the  second  defense  set  up  In  the  an- 
swer, vhL,  that  Patrick  Lavln  abandoned  the 
order  several  months  prior  to  his  death.  If 
tills  letter  Is  genuine  It  In  ctmnectton  with 
the  fad:  that  Patrick  Lavln,  for  two-thirds 
of  a  year  prior  to  his  death,  paid  no  month- 
ly assesaments,  and  at  no  time  made  any 
diort  to  have  himself  rdnateted  wttbin  the 
three  or  six  months  period  allowed  him  by 
the  lam  of  the  order  after  he  must  have 
known  he  waa  suspended  for  noiqiayment  at 
montidy  aasessmonts,  seems  to  ns  to  be  very 
convincing  evidence  that  he  had  abandoned 
his  connectUm  wltii  the  order.  Steto  ex  reU 
V.  Grand  Lodge  A.  O.  V.  W^  78  Mo.  App. 
646;  Olardon  v.  Supreme  Lodge  Knights  of 
Pythias,  60  Mo.  App.  46;  Supreme  Lodge 
K.  P.  W.  T.  Wilson.  66  Fed.  786,  14  O.  a 
A.  264:  In  re  HuUtt  (C.  C.)  96  Fed.  786. 

4.  If  the'B^tember,  1900,  assessment  was 
tendered  Walsh  on  the  8fi  and  6th  of  that 
month,  as  Lavln's  children  testifled  it  was, 
then  there  could  be  no  forfdtnre  of  the  co- 
tlflcate  of  Insnrance  for  the  nonpayment  of 
the  assessment  for  that  month,  and  the  plain- 
tiff is  entitled  to  recover,  unless  the  defend- 
ant Is  able  to  substantiate  Itt  second  defense^ 
which  is  that  Lavln,  after  September,  1900, 
wholly  abandoned  the  order.  That  these  Is- 
sues of  fact  may  be  pnqcieriy  tried,  the  Judg- 
ment is  reversed,  snd  the  cause  remanded. 

BBYBUBN  and  OOODB,  JJ,.  concur. 


DOOLBY  r.  JACKSON. 
(Court  of  Appeals  at  St  Lonli^  Mo,  Jan. 
1904.) 

XLBCTI0N8-WA0B!RS-RB«0TIGRT  OF  UOHMt— 
STATUTES— STAKEHOLDER'S  LIA- 
BILITY—PUBLIC POLICY. 

1.  Rev.  St.  1899.  <  3430.  declares  that  bets  ob 
aor  "election  authorised  by  the  GonstitntfoD 
and  laws  of  the  atate"  are  gaming,  and  section 
S431  RUtborizeB  the  maintenance  of  an  action 
to  recover  money  bet  thereon  from  the  stake- 
holder. Held,  that  sncdi  sections  were  limited 
to  constltntional  elections  for  the  sdectku  of 
persooB  to  a  public  office,  and  did  not  apply  to 
primary  electiona  for  the  lelecdon  of  candidate!. 

2.  Where  plaintlfl  made  a  wager  on  the  re- 
sult of  a  primary  election,  but  did  not  notU^r 
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tbe  stakeholder  not  to  pay  over  the  money  nntll 
after  the  result  of  the  election  had  been  ascer- 
tained, he  was  not  thereafter  entitled  to  re- 
rover  the  money  bo  wagered  from  the  itako- 
bolder  on  the  gronnd  that  tlM  wagw  ma  Ille- 
gal at  common  law. 

Appeal  from  Olrcult  Court  Monroe  Gonn- 
ty;  David  H.  Eby>  Judge. 

Action  by  A.  O.  Dooley  against  W.  R.  P. 
Jackson.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeal*.  Affltmed. 

W.  K.  ft  G.  W.  Wlilteootton  and  EL  W. 
BCaJor,  for  appellant  J.  H.  Wtaiteoottou  and 
W.  T.  Bagbmd,  for  respondent 

BLAND.  F.  J.  The  petition,  omitting  cap- 
tion, la  as  follows:  "Pigintiff,  for  cause  of 
action  against  defendant  states  that  hereto- 
fore, to  wit  on  the  2Gth  day  of  March,  1902, 
in  the  county  of  Monroe  and  state  of  Mis- 
sonrl,  said  plalutlfl  and  one  Hugh  Mudd 
made  and  entered  Into  a  wager  or  bet  on 
the  late  Democratic  primary  election  then 
pending,  said  election  being  held  on  the  29th 
day  of  March.  1902,  which  said  primary  elec- 
tion was  duly  authorized  by  the  laws  of  the 
state  of  Missouri,  the  same  having  been  or^ 
dered  by  the  dnly  elected,  qualified,  and  act- 
ing Democratic  central  committee  in  and 
for  the  Bald  county  of  Monroe  for  the  pur- 
pose of  nominating  candidates  for  the  vari- 
ous offices  in  said  county  to  be  voted  on  at 
the  next  regular  election  in  November  in 
and  for  the  state  of  Mlsaoml  FlulntUI 
states  that  be  bet  or  wagered  five  hundred 
dollars  that  one  Nathan  Rogers,  who  was 
then  a  candidate  for  the  nomination  at  said 
primary  election  to  the  office  of  collector  of 
said  Monroe  county,  would  get  more  votes 
at  said  primary  election  than  one  Thomas 
Yatea,  who  was  also  a  candidate  for  the 
nomination  to  the  office  of  collector  In  said 
county;  that  said  Hugh  Mudd  bet  or  wager- 
ed tbe  same  amount  to  wit  five  hundred 
dollars,  that  said  Thomas  Yates  would  get 
more  votes  at  said  primary  election  than 
said  Nathan  Rogers.  The  plaintiff  placed 
the  sum  of  money  so  bet  or  wagered  by 
him,  to  wit  the  sum  of  five  hundred  dollars, 
in  lawful  money  of  the  United  States,  in  the 
hands  of  the  defendant  W.  B.  P.  Jackson, 
as  stakeholder,  to  abide  the  result  of  said 
primary  election.  That  said  defendant  well 
knew  that  the  money  so  placed  in  his  hands 
by  this  plaintiff  was  bet  or  wagered  by  plain- 
tiff  that  said  Nathan  Sogers  would  get  more 
votes  at  said  primary  election  than  said 
Thomas  Yates.  That  afterwards,  to  wit  on 
the  31st  day  of  March,  1002,  and  while  such 
snm  of  money  so  bet  or  wagered  was  still 
In  the  bands  of  the  defendant  W.  R.  P. 
Jackson,  and  not  paid  over  by  him  to  the 
other  party  to  snch  bet  or  wager,  and  before 
the  expiration  of  the  time  agreed  upon  by 
the  parties  for  the  determination  of  said  bet 
or  wager,  the  plalntUE  demanded  the  return 
of  said  anm  of  money  so  bet  or  wagered  and 
placed  in  tbe  bands  of  defendant  herein  as 


snch  stakeholder,  and  the  defendant  herein 
refused  to  return  the  said  snm  so  bet  or 
wagered,  or  any  part  thereof,  to  this  plain- 
tiff, wherein  a  right  of  action  accrued  to  this 
plaintiff  according  to  the  statutes  of  this 
state  in  such  cases  made  and  provided. 
Wherefore  plaintlfl  prays  Judgment  against 
defendant  herein,  for  the  said  sum  of  five 
hundred  dollars,  together  with  interest  there- 
on ^rom  the  said  81st  day  of  March,  l£»02, 
t<^ether  with  the  costs  of  this  suit"  There 
is  no  controversy  about  the  facts.  Briefly 
stated,  they  are  as  follows:  Nathan  Rog- 
ers and  Timothy  Yates  were  opposing  can- 
didates before  the  primary  election  to  be 
held  by  the  Democratic  party  of  Monroe 
county  for  nomination  to  the  office  of  col- 
lector for  said  county  to  be  voted  for  at  the 
election  in  November,  1902.  Dooley,  the 
plaintlir,  and  H.  B.  Mudd  made  a  bet  on  the 
result  of  the  vote  to  be  cast  at  the  Demo- 
cratic primary  election  between  Rogers  and 
Yates,  and  executed  the  following  memoran- 
dum of  their  bet: 

•Tarls,  Mo..  March  21,  1902. 
"This  Is  to  certify  that  we  have  made  a 
bet  as  follows:  A.  G.  Dooley  bets'  Mr.  H.  B. 
Mudd  five  hundred  dollars  that  Nathan  Rog- 
ers will  get  more  votes  In  the  Democratic 
primary  In  Monroe  county  tor  collector  than 
Thomas  Yates  and  have  placed  twenty-five 
eadi  M  forfeit 

**H.  B.  Mudd. 
"A.  G.  Dooley." 
They  agreed  upon  the  defendant  as  stake- 
holder, and  delivered  to  him  the  above  mem- 
orandum, and  each  put  into  his  bands  a  stake 
of  ¥500,  with  the  understanding  that  he 
should  pay  the  same  to  the  winner  of  the 
bet  The  county  executive  committee  of  the 
Democratic  party  of  Monroe  county  bad  call- 
ed a  primary  election  to  be  held  In  each  school 
district  of  the  county  on  the  29th  day  of 
March,  1902,  for  the  purpose  of  nominating 
candidates  of  the  Democratic  party  for  coun- 
ty officers  of  Monroe  county.  Including  the 
office  of  collector,  and  formulated  rules  and 
regulations  for  holding  said  primary.  On 
the  day  designated  by  the  committee  the 
primary  election  was  held,  and  the  poUbooks 
of  the  election  were  returned  to  the  Demo- 
cratic central  committee,  which  had  adjourn- 
ed on  March  29th  to  meet  on  April  6,  1902. 
The  committee  met  on  April  6th.  pursuant 
to  adjournment  and  canvassed  the  vote  cast 
at  the  primary  election.  By  the  canvass  it 
was  shown  that  Rogers  had  received  644 
votes  and  Yates  722.  It  appears  that  before 
the  canvass  was  made  It  was  generally 
known  throughout  the  county  that  Yates 
had  received  more  votes  than  Rogers,  and 
on  the  3d  day  of  April  defendant  handed 
over  to  H.  B.  Mudd  the  stake,  to  wit  fl,000, 
which  he  held  as  stakeholder.  On  the  pre> 
viouB  day  (April  2d)  plaintiff  served  on  the 
defendant  the  following  written  notice  by 
delivering  or  causing  to  be  delivered  to  him 
a  copy  of  the  same^  to  wit: 
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"To  W.  B.  P.  Jackmn.  Monroe  Gltr,  Mo.: 
You  are  beraby  notified  not  to  pay  over  to 
Hngb  Mudd*  or  any  one  else,  any  monies, 
lield  ity  yon  ai  stakeholder,  bet  by  me  with 
BxLipi  Mndd.  on  the  result  of  the  vote  at  the 
primary  election  as  to  the  candidacy  of  Na- 
than Rogers  and  Thos.  Yates  for  Collector 
of  Monroe  oonnty,  Mlssonrl,  said  primary 
election  having  be«i  held  on  March  29th, 
1902.  This  2nd  day  of  April,  1902. 

"A.  G.  Dooley." 

Within  three  months  after  defendant  hand^ 
ed  the  stake  orer  to  Mudd,  the  petition  in 
this  cause  was  filed  in  the  office  of  the  cir- 
cuit cleA  of  Monroe  county,  and  the  stuip- 
mons  Issned  thereon  was  duly  served  on  de- 
fendant 

The  plaintiff  moved  the  conrt  to  Inatmct 
ttie  Jury  as  follows:  "(1)  The  conrt  Instructs 
the  jury  that  undw  the  law  and  the  evi- 
dence your  verdict  must  be  for  the  plain- 
tiff, (ii  The  court  instructs  the  jury  that 
If  tiiey  find  from  the  evidence  In  the  cause 
that  the  plaintiff  on  or  about  March  21,  1902, 
enta«d  Into  a  bet  or  wager  In  Monroe  coun- 
ty, Missouri,  on  the  Democratic  primary 
election.  If  'any.  then  pending,  and  to  be  held 
in  said  county  and  state,  and  which  was 
held  to  said  county  and  state  on  March  29, 
1902,  If  the  jury  so  find,  the  plaintiff  betting 
one  Hugh  B.  Mudd  the  sum  of  five  hundred 
dollars  that  one  Xathan  Rogers  would  at 
said  election  get  more  votes  for  tibe  nomina- 
tion to  the  oflice  of  collector  of  the  county 
of  Monroe  and  state  of  Missouri  thui  one 
Thomas  Xatee,  and  Hugh  B.  Mudd  betting 
plaintiff  the  sum  of  five  hundred  dollars  that 
the  said  Nathan  Bogers  would  not  at  said 
primary  election  get  more  votes  for  the  nom- 
ination to  the  office  of  collector  of  the  county 
of  Monroe  and  state  of  Missouri  than  Thom- 
.as  YateiBb  If  the  jury  so  find,  and  that  said 
sums  so  bet  or  wagered,  If  any,  were  by 
said  plaintiff  and  Hugh  B.  Mudd  put  Into 
the  hands  of  defendant,  Jackson,  as  stake- 
holder, to  abide  the  result  of  the  vote  cast 
at  the  said  primary  election  tor  the  said 
Nathan  Bogers  and  Thomas  Yates  for  the 
nomination  to  the  office  of  collector  of  said 
county  and  state  as  aforesaid,  and  that  de- 
fendant knew  that  said  sums  were  staked 
as  a  bet  or  wager  on  said  primary  election, 
and  knew  that  fact,  if  any.  at  any  time  prior 
to  his  paying  said  sum  over  to  said  Mudd; 
and  If  the  jury  further  find  from  the  greater 
wel^  of  the  evidence  in  the  cause  that  the 
plaintiff  notified  the  defendant  not  to  pay 
over  to  the  said  Hn^  B.  Mudd  the  sum  of 
money  so  bet  by  plaintiff  before  the  defend- 
ant Jackson  paid  said  sum  over  to  the  said 
Hugh  B.  Mudd— tiien  your  verdict  must  be 
for  the  plaintiff."  The  court  refused  these 
InstructlonB,  and  the  cause  was  submitted  to 
the  jury  without  any  Instructions.  The  ver> 
diet  was  for  the  defendant.  A  motion  for 
new  trial  proving  of  no  avail,  plaintiff  brings 
Us  case  here  by  appeaL 

Section  8430,  Bev.  St  1899^  dechires:  **Bets 


and  wagers  on  any  eleeUim  antborised 
the  Constitution  and  laws  of  this  state  are 
gaming  within  the  meaning  of  this  chapter^ 
(chapter  32).  The  next  succeeding  Motion 
(section  8481)  reads  as  follows:  "Every 
stak£lu>ld»  who  shall  knowlivly  rective  any 
money  or  property,  staked  upon  any  betting 
declared  gaming  by  the  foregoing  provlsbms, 
Shan  be  liable  to  the  party  who  placed,  such 
money  or  property  in  his  hands,  both  before 
and  after  the  determination  of  socb  bet; 
and  the  delivery  ftf  the  money  property  to 
the  winner  shall  be  no  defense  to  any  action 
brought  1^  tiie  losing  party  for  the  recovery 
thweof :  provided,  that  no  atak^lder  shall 
be  liable  afterward  unless  a  demand  has 
been  made  of  such  stakeholder  tor  the  money 
or  property  In  his  possession,  previous  to  the 
eviration  of  the  time  agreed  upon  by  the 
parties  for  the  determination  of  the  bet  or 
wagw."  As  originally  enacted  (Bess.  Acta 
1S40-41),  the  statute  declared  It  to  be  gam- 
ing to  bet  or  wager  any  mon^.  etc.,  on  tin 
result  of  any  election  or- any  vote  to  be  giv- 
en at  such  election  anthorlzed  by  the  Coat- 
stitntiott  or  laws  of  tiie  state.  In  the  revi- 
sion of  1866  and  to  all  subsequent  revisions 
the  section  reads  as  at  present  If  the  pri- 
mary electton  upon  which  tin  bet  was  made 
was  an  election  wltUn  the  meaning  of  sec- 
tion 8480,  supra,  and  was  authorlied  by  the 
ConetlUition  and  laws  of  tills  state,  the  bet 
was  gaming,  within  the  meaning  of  section 
8430,  supra,  and  plaintiff  was  entttied  to  the 
peremptory  instruction  asked  by  him  dtoect- 
Ing  the  jury  to  find  the  verdict  to  his  favor. 
Section  7081,  Bev.  St  1890.  authorises  the 
nomination  of  candidates  for  office  by  a  po- 
Utical  party  at  a  primary  election  If  the  par^ 
ty  at  the  previous  genraal  election  cast  at 
least  S  per  cent  of  the  vote  oi  thA  eounty. 
Section  70^  defines  a  primary  election  to  be 
an  "election  held  wittdn  the  statSk  connly. 
district  or  subdivision  thereof  by  the  mem- 
bers of  any  poHtlcal  party  for  the  purpose 
of  nomtoating  candidates  tor  office."  Sec- 
tion 7083  provides  that  the  certificate  of 
nomination  to  office,  when  made  by  a  pri* 
mary  electi<m,  shall  be  signed  by  the  presid- 
ing officer  and  secretary  of  the  political  com- 
mittee under  whose  directions  the  primary 
was  held.  Section  70B8  defines  what  is  a 
central  political  committee,  and  ita  pow«s 
to  make  nominations  to  fill  vacandea.  Sec- 
tion 7127  requires  that  the  judges  and,  derks 
of  any  primary  election  held  for  the  purpose 
of  nominating  candidates  shall,  before  en- 
tering upon  tiielr  duties,  take  and  subscribe 
the  oath  prescribed  by  law  for  judges  and 
clerks  of  election.  Section  7128  prescribes 
the  penalty  for  Illegal  voting  at  primary 
elections,  and  section  7180  prescribes  ttie 
penalty  for  making  fraudulent  returns  of  a 
primary  election  by  the  judges.  deAs^  or 
tellers  thereof.  The  certfficate  of  nomination 
provided  for  by  section  T068  is  under  the 
statute  made  an  <^idal  document  ud'  evi- 
dence of  the  nomination  oC  the  pwstm  nam- 
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ed  in  the  certiflcate,  and  tbe  filing  of  this  cer- 
tificate with  the  county  clerk  of  the  county 
In  which  the  primary  is  held  authorises  and 
requires  hlin  to  enter  the  name  of  the  person 
therein  named  as  nominated  upon  the  poll- 
books,  and  to  have  his  name  piintod  on  the 
official  ballot 

The  legislation  above  referred  to  makes  it 
plain  that  primary  elections  are  authorized  by 
the  lairs  of  tbe  state.  But,  to  constitute  the 
offcDse  of  gaming  on  the  result  of  an  election, 
the  election  must  have  been  such  a  one  as  is 
mentioned  In  tbe  statute;  that  Is,  It  must 
have  been  authorised  by  both  the  CJonstltu- 
tion  and  laws  of  the  state,  and  come  within 
the  meaning  of  the  term  "election"  as  used  in 
the  statute.  At  first  blush  It  might  seem  that 
an  act  of  the  Legislature  Is  authorized  by 
the  Constitution  If  It  Is  a  valid  act  But  a 
state  Legislature,  unlike  the  national  Con- 
gress, has  fnll  legislative  power  wherever  It 
1b  not  restrained  by  the  Constitution;  where- 
as Congress  has  power  only  when  It  Is  grant- 
ed by  the  Constitution.  Hence  tbe  Legisla- 
ture does  not  need  express  constitutional  au- 
thority to  legislate  on  a  subject,  but  only 
lack  of  a  constitutional  prohibition.  "Author- 
ity" given  by  the  Constitution  to  pass  a  law 
means,  therefore,  more  than  that  there  Is  no 
restriction  against  passing  a  law:  It  means 
a  positive  constitutional  direction  in  regard 
to  it.  It  follows  that  the  Gonstitntion  of  the 
state  does  not  authorize  the  passage  of  an 
act  regarding  primary  elections,  although 
such  an  act  of  the  Legislature  is  valid,  for  It 
Is  not  prohibited  by  the  Constitution.  The 
word  "election"  frequently  occurs  In  the  Con- 
■titation  of  tbe  state.  First  in  section  9,  art 
2;  and  article  8  of  that  Instrument  is  wholly 
devoted  to  the  subject  of  elections.  But 
wherever  used  in  the  Constitution,  it  Is  used 
in  the  sense  of  choosing  a  person  or  persons 
for  office  by  vote,  and  nowhere  In  tbe  sense 
of  nominating  a  candidate  for  an  office  by  a 
political  party.  "Where  a  word  la  used  In  a 
certain  or  restricted  sense  In  the  Constitution, 
and  the  Legislature  uses  the  same  word  with- 
out restriction  or  qualification  in  an  act  in  re- 
spect to  the  same  subject-matter,  the  word  In 
the  statute  should  receive  the  same  interpre- 
tation that  the  Constitution  has  given  It." 
Mayor  of  Valverde  v.  Shattnck  (Colo.  Sup.)  84 
Pac.  947,  41  Am.  St  Rep.,  loc.  cit  216;  Com- 
monwealth V.  Kirk,  4  B.  Mod.,  loc.  cit  2. 
"All  acts  which  relate  to  tbe  same  subject, 
notwithstanding  some  of  them  may  be  expir- 
ed or  sre  not  referred  to,  must  be  taken  to 
be'one  system,  and  construed  consistently," 
said  Lord  Mansfield  in  Rex  v.  Loxdale.  1 
Burr.  447.  "Where  In  the  body  of  the  laws 
of  the  state  words  are  used  in  a  particular 
meaning,  such  words,  when  used  In  a  subse- 
quent statute,  are-  to  be  understood  In  the 
same  sense."  Collins  v.  Wllholt  35  Mo.  App. 
585;  Dawson  v.  Dawson,  23  Mo.  App.  169. 
In  State  ex  rel.  v.  McOowan,  138  Mo.  187,  39 
8.  W.  771,  it  Is  said,  "The  words  of  a  statute 
roost  be  so  Umlted  as  to  be  in  harmony  with 


the  Constitution."  **A  legislative  act  Is  al- 
ways to  be  considered  with  reference  to  the 
pre-existing  body  of  law  to  which  It  is  added 
and  of  which  it  is  thenceforth  to  form  a  part. 
*  *  *  Hence  arises  the  rule  that  In  case  of 
doubt  or  ambiguity  the  statute  Is  to  be  con- 
strued as  to  be  consistent  with  Itself  through- 
out Its  extent,  and  so  as  to  harmonize  with  tbe 
other  laws  relating  to  the  same  kindred  mat- 
ters"—says  Black  on  Interpretation  of  Laws, 
p.  0(X  A  Pennsylvania  act  approved  July  2, 
1889^  relating  to  elections,  declared  that  "any 
person  who  shall  make  a  bet  or  wager  or 
shall  offer  to  make  a  bet  or  wager,  or  shall 
challenge  or  Invite  any  person  to  make  a  bet 
or  wager,  upon  the  result  of  any  election 
within  this  commonwealth,  upon  conviction 
thereof  shall  forfeit  and  pay  three  times  the 
amount  so  bet  or  offered  to  be  bet"  etc.  It 
had  been  the  custom  in  that  state  for  many 
years  for  members  of  the  Democratic  Party 
in  Greene  connty  to  hold  primary  elections  tOi 
nominate  candidates  to  be  voted  for  at  the 
next  general  election.  On  May  27,  1882,  Ross, 
Brant  and  Patton  were  candidates  for  nom- 
ination In  Greene  county  for  the  office  of  state 
senator,  and  as  such  were  voted  for  at  a  pri- 
mary election  by  the  qualified  voters  of  the 
Democratic  Party.  Rlnehart  and  Cole,  both 
qualified  voters  of  Greene  county,  wagered 
or  bet  $200  on  the  result  .of  the  election  be- 
tween Brant  Patton,  and  Koss,  and  placed 
the  money  so  bet  in  the  tiands  of  William 
Wells.  In  a  suit  by  the  commonwealth 
against  Wells  to  recover  the  penalty  provided 
for  by  the  act  of  July  2,  1839.  it  was  held 
that  the  words  "any  election  vrlthln  the  com- 
monwealth," as  used  In  said  act,  applied  only 
to  tbe  election  of  public  officers,  and  that 
Wells  was  not  liable  for  tbe  penalty.  Com- 
monwealth V.  Wells,  110  Pa.  463,  1  Atl.  810. 
Section  182  of  the  Criminal  Code  of  Nebraska 
provided  that  "any  person  who  shall  have 
voted  In  any  predoct  or  In  any  ward  of  any 
city  in  this  state  in  which  he  Is  not  actually 
a  resident  ten  days  or  such  lengtb  of  time  as 
required  by  law  next  preceding  the  election 
or  Into  which  be  shall  have  come  for  tero- 
porary  purposes  shall  be  fined  in  a  sum  not 
exceeding  $500  nor  less  than  950,  or  be  Im- 
prisoned In  the  Jail  of  the  proper  county  for 
not  more  than  six  months."  In  State  of  Ne- 
braska T.  Chichester,  47  N.  ^.  934,  11  L.  B. 
A.  104,  it  was  held  that  the  defendant  was 
not  amenable  to  the  penalties  of  section  182 
for  having  unlawf tilly  voted  at  a  village  elec- 
tion, for  the  reason  that  such  elections  were 
not  specifically  mentioned  In  the  section,  and 
that  the  word  "precinct"  did  not  Include  "vil- 
lage." It  Is  a  universal  rnle  In  Bnglish  and 
American  jurisprudence  that  penal  statutes 
are  to  be  strictly  construed^  and  not  extended 
by  Implication,  Intendments,  analogies,  or 
equitable  considerations.  Black  on  Interpre- 
tations of  lAWB,  p.  286;  Sutherland  on  Stat- 
utory Construction,  g  206;  Sedgwick  on  the 
Construction  of  Statutory  and  Constitution 
Law  (2d  Ed.)  p^  281;  CHty  of  St  Louis  v. 
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Goebel,  82  Mo.  295;  Bozelle  t.  Harmon,  103 
Mo.  339, 15  S.  W.  432,  12  L.  R.  A.  187;  Mellor 
T.  Railway,  105  Mo.  450,  16  S.  W.  849,  10 
U  R.  A.  36;  Bt.  Cbarles  T.  Hackman,  133 
Mo.  634,  34  S.  W.  878;  The  State  t.  Reld,  125 
Mo.  43,  28  S.  W.  172;  The  State  v.  Scbuch- 
mann,  133  Mo.  111.  33  S.  W.  85,  34  S.  W.  842; 
Vogelemeler  t.  Frendergast,  137  Mo.  286,  39 
8.  W.  83;  State  ex  Inf.  t.  Bland,  144  Mo.,  loc. 
clt.  655,  46  S.  W.  440,  41  L.  R.  A.  297.  If 
there  be  any  doubt  whether  a  statute  embra- 
ces the  offense,  the  donbt  Is  to  be  resolved 
In  favor  of  the  accuseds  1  Bishop  on  Crim- 
inal Law,  a  134,  135;  United  States  v.  Mor- 
ris, 14  Pet  464,  10  L.  Bd.  543;  United  States 
V.  Sheldon,  15  Wheat.  119,  4  L.  Ed.  199.  The 
word  "election,"  as  used  in  the  Constitution, 
Is  used  In  a  restricted  and  political  sense,  and 
means  the  election  of  political  officers.  May- 
or of  Valverde  v.  Shattuck,  supra.  In  Gom- 
moQwealtb  v.  Kirk,  supra,  an  election  was 
defined  as  the  vote  or  the  taking  of  the  vote 
of  the  citizens  from  members  to  represent 
them  In  the  General  Assembly  or  other  polit- 
ical stations.  The  lexicographers  define  elec- 
tion as  follows:  "The  act  of  choosing  a  per- 
son to  fill  an  office  as  by  a  ballot,  uplifted 
hands,  Tlve  voce;  as  the  election  of  a  presi- 
dent or  a  mayor."  Webster.  "The  act  or 
process  of  choosing  a  person  or  persons  for 
office  by  vote;  a  polling  for  office;  also  the 
occasion  or  set  time  and  provision  for  making 
such  choice;  as  a  general  or  special  election." 
Century  Dictionary.  "The  act  of  electing, 
choosing,  or  selecting  out  of  a  number  by  vote 
for  appointment  to  any  office  or  employ- 
ment." American  Encyclopedia  IMctionary. 
Anderson's  Law  Dictionary  says  that  In  Its 
constitutional  sense  It  means  "a  selection  by 
popular  voice  of  district,  county,  town,  or 
city,  or  by  some  organized  body,  in  contradis- 
tinction to  appointment  by  some  single  person 
or  officer.**  Bouvler's  Law  Dictionary  defines 
It  to  be  "the  choice,  selection  of  one  person 
from  a  special  class  to  discharge  certain  dn- 
ties  in  a  state,  corporation,  or  city."  We 
think  It  Is  clear  that  the  word  "election,"  as 
used  In  the  statute.  Is  used  In  Its  political 
sense,  and  in  the  same  sense  In  which  It  Is 
used  in  the  Constitution,  and  means  an  elec- 
tion for  public  office,  and  does  not  Include  a 
primary  election  for  the  purpose  of  nominating 
a  candidate  for  public  office;  and  also  that  a 
primary  election  la  not  an  election  antborlsed 
by  the  Constitution. 

2.  Plaintiff  contends  that.  If  not  entitled  to 
recover  on  the  statute,  he  Is  entitled  to  recov- 
er at  common  law.  A  wager  on  the  result  of 
an  election  Is  Illegal  at  common  law  because 
against  public  policy;  but  when  the  losing 
party  to  the  Illegal  contract  remains  silent 
until  the  contract  Is  executed  by  the  determi- 
nation of  the  result  upon  which  the  wager 
was  made,  he  cannot  recover  Ms  part  of  the 
stake.  .Hickerson  v.  Benson  &  Workman,  8 
Mo.  8,  40  Am.  Dec.  115;  Humphreys  v.  Ma- 
gee,  18  Mo.  435;  Ontstaall  v.  McOowan  (Mo. 
An>.)  T8  S.  W.  933.  The  uncontradicted  evl* 


dence  Is  that,  notwithstanding  the  central 
committee  had  not  met  and  canvassed  tiie 
vote  on  which  the  wager  was  made,  yet  prior 
to  the  service  on  defendant  of  the  notice  (set 
out  in  the  statement)  not  to  pay  the  stake  to 
Mudd  the  result  of  that  election  had  been  as- 
certained and  was  well  known,  and  was 
known  to  the  parties  to  this  suit  This  state 
of  the  evidence  shows  that  plaintiff  put  off 
the  day  of  repentance  until  the  common  law 
closed  the  door  of  hope  against  blm. 
The  Judgment  Is  affirmed. 

BBYBUBN  and  OOODl%  concnr. 


BODGBRS  et  al.  v.  KALLMETEB  et  aL 
(Court  of  Appeals  at  St.  Louis.  Mo.   Jan.  19, 
1904.) 

APPHAI^FmAL  JVDQHBNT— DEUURRER. 
1.  Under  Bev.  St  1899,  §  806.  permittbiK  ap- 
peala  from  final  judgments,  no  appeal  wUl  us 
from  a  judgment  overruling  oc  snstaiuins  a  de- 
murrer. 

Appeal  from  Circuit  Court,  Montgomery 
County;  B.  M.  Hughes,  Judge. 

Proceedings  by  Jacob  B.  Bodgers  and  otli- 
ers  against  Frank  H.  Kallmeyer  and  others. 
From  a  Judgment  for  defendants*  plalnliffs 
appeal.  Appeal  dismissed. 

J.  M.  Barker,  for  appellants.  SL  Bosmi- 
berg  &  Son,  for  reqwndents. 

BEYBURN.  J.  The  petition  filed  In  this 
proceeding  was  unavoidably  lengthy,  but, 
summarized,  the  action  was  entitled  to  con- 
strue and  reform  the  will  of  Thomas  J.  Pow- 
ell, deceased,  and  was  Instituted  by  appd- 
lants  Jacob  R.  Bodgers,  Nancy  his  wife, 
James  H.  Powell,  and  Mary  Fanny  Devanlt 
against  the  administrators  with  wUI  annexed 
of  estate  of  Thomas  J.  Powell,  deceased,  and 
the  legatees  and  devisees  under  such  will; 
the  plaintiffs  Nancy  V.  Rodgers,  Mary  Fanny 
Devault,  and  James  H.  Powell  being  children 
of  the  testator.  The  object  of  the  action 
and  prayer  of  the  complaint  was  to  have 
plaintiff  James  H.  Powell  declared  a  preter- 
mitted heir,  and  also  to  have  the  will  con- 
strued or  reformed  so  as  to  relieve  bis  co- 
plaintiff  Nancy  V.  Bodgers  from  payment  of 
Interest  ui>on  a  note  described,  to  conform  to 
the  alleged  Intention  of  the  testator.  De- 
fendants filed  a  joint  d^nrrer  to  the  peti- 
tion on  the  ground  that  It  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendants.  Upon  submission 
the  court  sustained  the  demurrer  only  to 
those  portions  of  the  petition  relating  to  the 
relief  sought  by  Nancy  V.  Bodgers,  and  on 
the  same  day  the  court  further  entoed  an 
order  as  follows:  "Now  at  this  day,  this 
cause  coming  on  to  be  heard,  the  plaintiffs 
appear  by  tfadr  attorney,  John  M.  Barker, 
and  the  defendants  appear       tlietr  attor* 

T  L  Bm  Appeal  ud  Bmr,  voL  X  (Mat.  ZMg.  U 
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wjM,  E.  Rosenberg  ft  Son,  and  the  cause  be- 
ing' caUed  for  trial,  both  parties  annomicing 
tbemaelTes  ready  for  trial,  wbereapon  said 
cause  la  submitted  to  Uie  court  upon  the 
pleadings  In  the  cause,  and  after  listening  to 
the  argument  of  the  attorneys  the  court  con- 
Btrnes  the  will  of  Thomas  J.  Powell  as  to 
the  ninth  Item  of  said  will  to  be:  The  court, 
considering  the  will  as  to  the  ninth  Item  of 
Bald  will,  finds  that  James  H.  Powell,  one  of 
the  children  of  the  testator,  Thomas  J.  Pow- 
ell, is  not  provided  tor  therein,  and  tbat  the 
court  further  finds  that  it  was  tbe  lntenti<Hi 
of  the  testator  that  all  of  hli  thirteen  chil- 
dren share  alike,  and  subject  to  whatoTor 
adTsncemrats  he  had  made  to  them,  and 
that  It  was  the  Intention  of  tbe  said  testator 
that  each  one  of  his  thirteen  children,  iodud- 
fng  the  said  James  H.  Powell,  should  take 
a  one-thirteenth  part  of  the  residuary  as- 
sets of  said  estate,  subject  to  whatever  ad- 
TancementB  be  had  made  to  than,  and  that 
through  the  n^lect  or  Inadvertence  of  the 
■crivener  wbo  drew  said  will  tbe  said  Thom- 
as J.  Powell  was  Inadvertently  omitted  from 
sharing  In  the  residuary  assets.  And  the 
court  further  finds  that  the  said  James  H. 
Powell  Is  a  pretermitted  heir  as  to  tbe  one- 
thlrteenth  part  of  the  residuary  assets  of  the 
estate  of  Thomas  J.  Powell,  deceased  and  the 
plaintiffs  consent  to  tbe  construction  of  the 
court  In  open  court  as  to  James  H.  Powell  only. 
It  is  fortbsr  adjudged  that  the  plabitlflB  have 
and  recover  of  the  defendants  their  costs  In 
this  behalf  expended,  and  that  execution  issue 
therefor."  Flalntiffa  Jacob  R.  and  Nancy  V. 
Rodgers  then  moved  in  arrest,  and  also  filed 
motion  to  set  aside  tbe  Judgment  rendered 
upon  the  demurrer,  and  proceed  with  the 
trial  npon  the  petition  and  on  the  merlto  of 
tbe  case.  No  action  by  the  court  up<Mi  these 
motions  appears  In  the  abstract  of  record 
prepared,  nor  does  it  exhibit  any  exceptions 
laved  by  appellants. 

The  Judgment  herein  merdy  sustaining  the 
demurrer  to  a  pivtlon  of  tbe  petltfoh  was  not 
such  Judgment  as  an  appeal  would  lie  from 
mid«r  the  provisions  of  the  statute.  Rev.  Bt 
1899.  I  806.  No  appeal  will  Ue  from  a  Judg- 
ment overmllng  or  sustaining  a  demnrrer. 
Gi^  of  Plattsburg  v.  Allen,  84  Mo.  App.  432. 
It  follows  that  this  court  is  devoid  of  Juris- 
diction of  tiie  cause,  and  the  appeal  la  ao- 
cordingly  dismissed. 

BZiAND,  P.      and  OOODB,  J.,  concur. 


OLIVEB  V.  liOVE  et  aL 
(Court  of  Appeals  at  SL  Louis.  Mtk   Jan.  19^ 
1904.) 

ACTION  OH  NOra-OOmtTBRCniUM  —  INSTR0C- 
TIOM8  —  SALa  —  ■YIDBNCa  —  8UFFICISNCY  — 
VHRDICT  FOR  OOUMTBRCLAIMANT  —  INTER- 
■8T. 

1.  Where,  in  an  action  on  a  note,  a  counter- 
claim  is  filed  bringing  nomeroua  Items  into  con- 
trov«nr,  and  tbe  r^cation  admits  certain  of 
tb«m,  ft  Is  arm  to  diarge  titwt  the  burden  la 


on  defendants  to  prove  eadi  and  every  item  of 
their  counterclaim,  and  that,  if  the;r  fail  so  to 
do,  the  verdict  should  be  for  the  plaintiff  for  all 
those  not  thus  proved. 

2.  Evidence  in  an  action  on  a  note,  where  a 
eoantudalm  was  filed  allying  mon^  due  for 
hogs  sold  to  jdaintifl,  Md  auffldoit  to  show 
sale  as  claimed. 

8.  Where,  In  an  action  on  a  note,  a  counter- 
claim b  filed,  a  refusal  to  charge  that  there  was 
a  presumption  of  law  that  the  defendants  owed 
plaiutiff  the  amount  of  the  note  when  it  was 
executed  Is  proper  where  there  was  evidence 
from  which  ue  jury  might  find  what  was  then 
owing^  and  iriut  transactiona  were  Indnded  in 

4.  Where,  in  an  actioD  on  a  note,  a  coonter- 
daim  is  filed  on  which  there  Is  a  verdict  In  de- 
fendanfs  favor,  he  is  ttititled  to  interest  on 
verdict  from  its  rendition  ta  the  date  of  final 
Judgment. 

Appeal  from  Louisiana  Ooort  of  Oonmon 
Pleas;  D.  H.  Bby.  Judge. 

Action  by  O.  J.  Olbrer  against  J.  D.  Love 
and  others.  From  a  Judgment  for  plaintiff, 
both  parties  appeaL  Reversed. 

3.  W.  Reynolds,  for  plaintiff.  Mation  ft 
May,  for  defendants. 

GOODB,  J.  Both  the  parties  to  this  action 
appealed,  and  their  appeals  have  been  con- 
solidated. Plaintiff  sued  the  defendants  on 
a  promissory  note  dated  November  10,  1887, 
bearing  interest  from  date  at  tbe  rate  of  8 
per  cent,  compounded  it  not  paid  annually. 
The  execution  of  the  note  was  admitted  by 
fbe  defendants,  as  were  certain  payments  on 
it,  which  were  enumerated  in  the  petition. 
Their  answer,  after  making  these  admissions, 
averred  tbat  tbe  note  had  been  paid  and  dis- 
(diarged  prior  to  tbe  institution  of  this  action. 
A  counterclaim  was  declared  on  by  the  de- 
fendants, consisting  of  various  Items  amount- 
ing to  $218.86.  It  was  made  up  of  a  run- 
ning account  based  on  sales  of  grain  to  the 
plaintiff,  pasturage  for  cattle,  differences  due 
the  defendants  on  cattle  trades,  and  other 
transactions,  which  need  not  be  stated.  A 
replication  was  filed.  In  which  It  Is  averred 
tbat  the  account  between  the  parties  was 
converted  Into  an  account  stated  for  $530 
by  a  settlement  between  the  parties  prior  to 
the  execution  of  the  note  in  suit;  that  at 
the  time  the  account  was  stated  and  the 
note  executed  it  was  agreed  the  note  should 
be  in  full  settlement  of  all  past  transactions 
and  dealings  between  the  parties.  The  repli- 
cation says  further  that  five  of  the  items  In 
the  counterclaim,  amounting  to  $108,  were 
included  In  tbe  note.  Certain  other  Items 
of  the  counterclaim  are  then  enumerated  In 
the  replication,  whose  total  plaintiff  concedes- 
the  defendants  were  entitied  to  be  credited 
with  on  the  note,  and  avers  that  tbe  balance 
due  thereon  la  $188.07.  It  thus  aNmars  that 
as  to  part  ot  ttie  items  tn  the  countendalm 
there  was  no  controversy,  and  this  disposes. 
of  one  of  the  plaintiff's  asalgnmenta  of  errw, 
to  wit  the  trial  conrf 8  refusal  of  an  In- 
struction asked  by  the  plaintiff  that  tbe  bur- 
den was  on  the  defendants  to  prove  each  and 
arery  Item  of  fhelr  coimtorclalm,  and  that;. 
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If  tbey  failed  to  prove  any  of  them  by  the 
greater  weight  of  the  eyldence,  the  verdict 
Bhonld  be  for  the  plalntUF  for  all  of  those 
.not  thus  proved.  Thla  charge  was  wrong, 
for,  while  It  was  Incumbent  on  the  defend- 
ants to  establish  by  a  preponderance  of  the 
evidence  the  validity  of  the  disputed.  Items, 
It  was  not  Incumbent  on  them  to  prove  the 
undisputed  ones.  One  Item  of  tbe  conntav 
claim  was  for  $17.60  for  three  hogs,  alleged 
to  have  been  sold  to  plaintiff  by  defendants 
May  10,  1806.  Two  Instructions  were  asked 
by  plaintiff  as  to  this  transaction  to  the  ef- 
fect that  tbe  Qodlng  on  it  must  be  for  the 
plaintiff.  Those  Instructions  were  refused, 
tbe  plaintiff  says,  erroneously.  His  argu- 
ment Is  that  the  undisputed  evidence  shows 
the  three  hogs  were  sold  by  the  defendants  to 
Tim  Lambertson,  and  by  Lambertson  to  Oliver, 
instead  of  being  sold  by  tbe  defendants  to  Oli- 
ver; that,  therefore,  Oliver  did  not  owe  the 
defendants  for  the  hogs.  The  evidence  Is  that, 
Just  as  Lambertson  had  purchased  from  the 
defendants  a  bunch  of  hogs,  Including  the 
three  In  dispute,  Oliver  came  up,  and  said  he 
would  like  to  have  those  three,  and  Lam- 
bertson agreed  he  mlgbt  have  them.  They 
were  separated  from  the  others,  and  Oliver 
drove  them  off.  The  testimony  Is  certainly 
susceptible  of  the  Inference  that,  Instead  of 
Lambertson  selling  the  hogs  to  Oliver,  he 
waived  his  right  to  them,  and  allowed  the 
defendants  to  sell  them  to  Oliver,  which 
they  did,  Oliver  acquiring  them  by  a  purchase 
from  the  defendants,  and  becoming  thereby 
Indebted  to  the  defendants.  We  therefore 
overrule  the  assignment  of  error  based  on 
the  refusal  of  the  Instructions  directing  the 
Jury  to  find  for  the  plaintiff  on  this  Item  of 
the  counterclaim. 

It  is  asserted  the  court  erred  in  refusing 
to  charge  the  jury  that  there  was  a  presump- 
tion of  law  that  the  defendants  owed  Olivtf 
fSOO  at  the  time  tbey  executed  the  note  In 
suit,  and,  consequently,  unless  tbe  defend- 
ants had  shown  by  the  weight  of  the  evi- 
dence that  some  of  the  Items  of  the  counter^ 
claim  were  not  embraced  In  said  settlement, 
tbe  verdict  should  be  for  the  plaintiff  on  the 
counterclaim.  The  court  Instructed  the  Jury 
to  disallow  inch  items  of  the  counterclaim 
as  they  mlgbt  find  from  the  evidence  were 
Included  in  tbe  settlement,  and  this  was  a 
sound  instruction.  It  was  not  proper  to  In- 
struct that  there  was  a  legal  presumption 
as  to  how  much  the  defendants  owed  tbe 
plaintiff  at  the  date  of  the  settlement,  when 
there  was  evidence  from  which  they  were 
to  find  what  was  then  owing,  and  what 
transactions  were  Included  In  it.  Haycraft 
v.  Grlgsby,  88  Mo.  App.  loc.  clt.  362. 

Tbe  only  point.  In  this  appeal,  of  doubt,  or 
deserving  any  comment,  arises  on  the  con- 
tention that  the  defendant  3.  D.  Love  was 
entitled  to  Interest  from  the  date  of  tbe  ver- 
dict to  the  rendition  of  final  Judgment,  on  the 
amount  found  by  tbe  Jury  in  bis  favor  on  tbe 
conntra^ilalm.  To  make  this  point  intelligi- 


ble, tbe  course  the  case  took  in  tbe  dreidt 
court  must  be  stated.  At  the  first  trial  tbe 
Jury  found  a  verdict  for  the  plaintifl  on  the 
note  in  the  sum  of  $190.98,  and  In  favor  of 
the  defendant  J.  D.  Love  on  tbe  counter- 
claim for  $185.35,  assessing  plaintiff's  dam- 
ages at  the  difference  between  tbe  two 
amounts,  to  wit.  $5.63.  Judgment  was  en- 
tered in  accordance  with  this  verdict.  Tliat 
verdict  was  returned  June  4,  1902.  On  the 
same  day  plaintiff  filed  a  motion  for  new 
trial  and  In  arrest.  On  June  4,  1902,  de- 
fendants filed  motions  asking  the  court  to 
amend  the  verdict  and  correct  the  Judgment, 
stating,  In  support  of  the  motion,  that  tbe 
verdict  on  the  note  was  for  more  tban  the 
petition  asked,  and  that  the  amount  actually 
due  on  It  was  $184.24,  instead  of  $190.98,  as 
found  by  tbe  Jury;  that  it  was  the  plain  in- 
tention of  the  Jury  to  render  a  verdict  for  the 
difference  between  tbe  amount  actually  doe 
and  tbe  amount  of  the  coonterclaim,  and  the 
court  was  prayed  to  find  the  difference  and 
enter  Judgment  for  it  On  June  28,  1902, 
the  court  overmled  said  motion;  but,  having 
found  tbe  verdict  to  be  Inaccurate,  and  that 
the  true  amoimt  due  on  tbe  note  could  be 
found  by  computation,  It  entered  an  order 
that,  unless  tbe  plaintiff  would  remit  the  ex- 
cess of  tbe  verdict  in  Ms  favor,  it  would  set 
It  aside.  Plaintiff  refused  to  enter  a  re- 
mittitur, and  the  finding  on  the  note  was  set 
aside,  but  not  the  finding  on  tbe  counts- 
claim,  which  was  left  standing.  At  tbe 
same  term  plaintiff's  motions  for  new  trial 
&bd  in  arrest  were  overruled,  and  he  appeal- 
ed. It  seems  the  defendants  filed  another 
motion  admitting  tbe  amount  doe  on  the 
note  was  the  balance  that  would  remain  aft- 
er deducting  the  credits  indorsed  on  It,  and 
praying  that  it  be  computed,  and  Jnd^ent 
entered  in  accordance  with  tbe  finding  and 
vo^lct  of  the  Jury.  This  motion  the  court 
refused  to  pass  on,  and  defendants  excepted. 
Plaintifl  dismissed  his  aforesaid  appeal  on 
June  28,  1902,  and  on  December  8,  1902,  tbe 
mandate  of  this  court  showing  the  dismissal 
was  filed  In  tbe  drcnit  court  On  Decem- 
ber 27,  1902,  tbe  circuit  court  contlnned  the 
case  on  Its  own  motion  to  the  next  term.  At 
the  next  term,  to  wit  In  June,  1WJ&,  the  de- 
fendants* last  motion  for  Judgment  was  ovei^ 
ruled,  and  tbey  excepted.  On  June  5,  1903 
the  case  was  continued,  on  plaintiffs  appli- 
cation, until  June  30th,  at  which  date  plain- 
tiff's cause  of  action  was  tried  before  tbe 
court,  resulting  In  a  finding  in  his  favor  for 
$188.41,  which  was  $3.06  in  excess  of  the 
amount  found  by  the  Jury  In  favor  of  J.  D. 
Love  on  the  counterclaim;  so  judgment  was 
entered  in  favor  of  tbe  plaintiff  for  the  said 
sum  of  $3.06.  Tbe  circuit  court  r6fuBed  to 
allow  said  defendants  Interest  from  tbe  date 
of  the  verdict,  June  4, 1902,  to  June  ^  1908, 
when  final  judgment  was  rendered  on  the 
amount  found  the  verdict  to  be  dne  him. 
If  interest  had  been  allowed,  the  amount 
would  have  exceeded  the  finding  tor  the 
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plaintiff  on  the  note,  and  the  costs  would 
liav«  been  cast  on  hlra  Instead  of  on  the  de- 
fendants. The  question  is,  was  J.  D.  Love 
entitled  to  Interest?  There  is  no  statute 
regulating  this  matter,  hut  there  is  a  settled 
rule  of  the  common  law  that  regulates  It  In 
80  far  as  Judgment  was  delayed  hy  the  plain- 
tiff. For  that  period  the  prevailing  defend- 
ant was  certainly  entitled  to  interest,  as  the 
verdict  was  on  an  interest-bearing  claim. 
Boll  V.  Ketchnm,  2  Denio.  188;  Vredenbergh 
V.  Hallett,  1  Johns.  Cae.  27;  People  v.  Gaine, 
1  Johns.  343;  Lord  v.  Mayor.  3  Hill,  426; 
Henning  v.  Van  Tyne,  19  Wend.  101;  Gib- 
son V.  Cin.  Enquirer.  2  Flip.  88,  Fed.  Gas. 
No.  6.301;  Dowell  v.  Grlswold,  5  Sawy.  23, 
Fed.  Caa.  No.  4,040.  Part  of  the  delay  In- 
entering  Judgment  was  undoubtedly  occa- 
sioned by  the  unjustifiable  refusal  of  the 
plaintiff  to  remit  a  palpable  excess  of  the 
verdict  in  his  favor,  and  the  frivolous  ap- 
peal he  took  before  final  Judgment  was  ren- 
dered, which  appeal  he  dismissed  shortly 
after  taking  it.  Plaintiff's  course  appears  to 
have  prevented  Judgment  during  the  interval 
from  June  4,  1902,  to  December  8th;  for 
otherwise  the  case  would  probably  have  been 
disposed  of,  as  the  finding  on  the  counter- 
claim really  settled  all  the  controverted  Is- 
sues. Tbe  delay  In  giving  Judgment  while 
the  cause  stood  adjourned  on. the  court's  own 
motion  cannot  be  charged  to  the  plaintiff. 
At  the  June  term.  1903,  plaintiff  procured  a 
continuance  for  about  a  month,  thus  again 
postponing  Judgment.  Should  interest  have 
been  allowed  on  the  verdict  on  the  defend- 
ants' counterclaim  for  tbe  period  during 
which  the  case  remained  undisposed  of  on 
account  of  the  continuance  ordered  by  the 
circuit  court  on  Its  own  motion?  Interest  on 
plaintiff's  note  accumulated  all  the  time 
(whether  allowed  finally  or  not),  and  the  de- 
fendants' counterclaim  was  as  much  an  in- 
terest-bearing demand,  after  it  was  preferred 
in  the  suit,  as  was  tbe  note.  The  Justice  of 
the  matter  undoubtedly  requires  that  it  bear 
Interest  during  the  entire  period  from  the 
time  tbe  verdict  was  returned  until  Judgment 
was  entered  on  it.  for  defendants  were  in  no 
way  to  blame  for  the  delay,  but  were  asking 
Judgment.  There  was  no  second  trial  on  the 
counterclaim,  as  the  verdict  of  the  Jury  was 
never  set  aside.  The  second  trial  was  on 
plaintiff's  cause  of  action  on  tbe  note.  It 
would  be  obviously  wrong,  from  a  moral 
point  of  view,  to  deny  interest  during  a  de- 
lay of  which  defendants  were  innocent, 
thereby  throwing  the  costs  on  them.  Inter- 
est to  verdict  is  always  given  on  an  Interest- 
bearing  demand,  even  If  a  trial  is  delayed  on 
the  court's  motion,  and  there  is  as  good  rea- 
son for  giving  interest  after  verdict,  if  the 
court  delays  Judgment.  The  point  has  re- 
ceived the  attention  of  courts  before,  and. 
while  the  decisions  are  not  uniform,  the 
weight  of  authority  Is  to  allow  Interest  in 
tbe  circumstances  stated.  A  discussion  of 
tbe  qnestion  may  be  found  in  Griffith  v.  Rail- 
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way  Co.  (C.  0.)  44  Fed.  5,74,  584.  In  that 
case,  which  was  in  tort,  and  furnished  the 
plaintiff  poorer  ground  for  claiming  interest 
than  tbe  present  defendant,  J.  D.  Love,  {ms- 
sesses,  a  verdict  was  returned  for  $5,000  at 
one  term,  and  stood  over  to  the  next  term  on 
a  motion  for  new  trial.  Interest  was  allow- 
ed on  the  verdict  to  the  date  of  the  Judg- 
ment, notwithstanding  there  was  no  statute 
to  warrant  it.  Gibson  v.  Enquirer,  2  Flip. 
88,  Fed,  Cas.  No.  5,391,  has  a  good  opinion 
on  the  point,  and  after  citing  most  of  tbe 
cases  that  deal  with  it,  reaches  a  conclusion 
in  favor  of  giving  interest  to  the  entry  of 
judgment  Tbe  subject  was  fully  gone  into 
by  the  Court  of  King's  Bench  on  a  case  re- 
served expressly  to  consider  it  with  a  view  to 
altering  the  prevailing  rule.  The  decision 
was  that  Interest  should  be  given  to  the  date 
of  Judgment.  Robinson  v.  Bland,  2  Burr, 
1077.  The  opinion,  which  was  by  Lord 
Mansfield,  says  the  practice  in  the  English 
courts  had  been  to  allow  interest  only  "until 
writ  brought,"  namely,  to  the  commence- 
ment of  the  action— a  rule  which  has  never 
prevailed  in  this  country,  we  believe,  for  the 
uniform  practice  here  Is  for  interest  to  be 
added  by  the  Jury  to  the  date  of  the  verdict, 
or,  in  trials  by  the  court,  to  the  date  of  en- 
tering Judgment.  In  Robinson  v.  Bland  the 
rule  was  deliberately  altered  because  of  its 
Inherent  Injustice  and  inconsistency  with  the 
general  doctrine  that  damages  or  rights  ac- 
cruing on  a  cause  of  action  In  suit  for  wblcli 
a  new  suit  will  not  He  shall  be  redressed  or 
satisfied  by  the  judgment  In  tbe  pending 
suit.  In  Johnson  v.  Ballroad,  43  N.  H.  410. 
it  was  said:  "No  solid  reason,  we  tliink,  can 
be  given  for  withholding  the  interest  be- 
tween tbe  finding  of  tbe  jury  and  the  render- 
ing of  Judgment,  as  it  is  quite  clear,  under 
our  law  and  practice,  interest  should  he  al- 
lowed at  all  otber  times  from  the  commence- 
ment of  the  suit,  at  least,  until  Judgment  and 
satisfaction  of  tbe  Judgment"  In  Spi-oat's 
Bx'r  V.  CuUer,  Wrigbt,  157,  interest  was  al- 
lowed on  an  award  of  arbitrators  from  its 
date,  and  this  was  contested.  The  Supremo 
Court  of  Ohio  approved  the  allowance,  say- 
ing: "The  law  allows  interest  on  all  bal- 
ances due  on  settlements.  29  Ohio  Laws,  p. 
451.  Here  Is  a  balance  found  due.  If  it 
were  the  verdict  of  a  Jury,  and  Judgment  had 
been  delayed,  we  should  allow  Interest,  if 
asked,  although  we  know  no  practice  of  tbe 
kind  in  this  state."  In  Wintbrop  v.  Cm-tis, 
4  Me.  297,  interest  was  computed  on  the  sum 
named  in  the  verdict,  and  added  to  that  sum 
by  the  court  in  giving  Judgment  although 
the  delay  was  caused  by  the  court  reserving 
the  case  on  a  point  of  law.  Cases  have  been 
decided  by  tbe  Supreme  Court  of  the  United 
States  wherein  the  Jurisdiction  of  that  court 
depended  on  the  validity  of  the  interest  add- 
ed by  tbe  trial  court  to  the  Jury's  verdict  as 
without  added  interest  the  amount  of  the 
judgment  was  for  a  sum  below  the  minimum 
Jurisdiction  of  the  Supreme  Court.  Quebec 
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Steamship  Co.  t.  Herchant,  133  U.  S.  375, 
10  Sup.  Ct  397,  33  L.  Ed.  656;  New  York 
El.  R.  B.  T.  BaQk,  118  U.  8.  608,  7  Sup.  Ct 
23,  30  L.  Ed.  258.  In  those  cases  the  point 
was  noticed,  and  the  Jurisdiction  retained. 
Most  of  the  decisions  allowed  Interest  on  the 
verdict  because  Judgment  had  been  post- 
poned by  some  motion  or  procedure  of  the 
unsnccessfnl  party;  but  the  decision  by  Lord 
Mansfield,  and  some  of  the  other  authorities 
cited,  did  not  rely  on  such  a  circumstance, 
which,  Indeed,  had  not  occurred.  If  the 
party  asking  Interest  has  not  himself  caused 
delay,  it  seems  to  be  Just  that  he  should  have 
Interest.  Usnally  his  adversary  may  pay  the 
amount  of  the  verdict  if  he  pleases,  and  thus 
prevent  Interest  from  running  on  it  Taking 
account  of  the  essential  equity  of  the  mat- 
ter, we  think  the  adjudlcatlcms  referred  to 
are  a  sufficient  sanction  for  ruling  that  In- 
terest should  have  been  added  to  the  ver- 
dict on  the  counterclaim  to  the  date  of  final 
Judgment.  This  rule  will  accord  exactly 
with  the  ancient  practice  to  render  Judgment 
as  of  an  earlier  date  when  the  delay  In  giv- 
ing Judgment  was  caused  by  the  court. 
Mitchell  V.  Overman,  103  U.  S.,  loc.  clt.  64, 
26  L.  Ed.  868.  In  the  present  case  the  Judg- 
ment was  necesBarlly  delayed,  for  It  could 
not  go  on  the  counterclaim  until  the  main  ac- 
tion was  tried,  as  there  can  be  bat  one  final 
Judgment  in  a  oinse.  Seay  t.  Sanden,  88 
Mo.  App.  478. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  a  direction  to  the  circuit 
court  to  compute  the  interest  on  the  note, 
and  also  on  the  counterclaim  to  June  30, 
1903,  and  render  Judgment  as  of  that  date 
for  the  differrace  between  the  two  amounts 
In  favtw  of  the  party  entitled  to  the  dUCer- 
enc& 

BLAND,  P.  J.,  and  BBTBUBN,  concur. 


WABDEB,  BUSHNEUi  &  OXiESSNEB  GO. 

V.  LIBBY.* 
(Court  of  Appeals  at  St.  LooiB,  Uo.  Jan.  18, 

1904.) 

ACTION  ON  LOST  NOTES— STATEUBNT  IN  JUS- 
TICE COURT  — SUFFICIBNCy  —  MISSING  RBX;- 
ORDS  AND  FILES  —  APPKAL  —  REVIEW  —  PRE- 
SUMPTION—APPROVAL OF  INDEMNITY  BOND— 
FINDING  BT  JURY. 

1.  Rev.  St  1899,  S  3864,  requires  that  if  an 
inxtniment  in  writing,  on  which  an  actios  in 
Justice  conrt  is  founded,  and  wbich  la  required 
to  be  filed  with  the  justice.  Is  alleged  to  be 
tost,  it  shall  be  safBcient  to  file  an  affidavit  as 
to  such  loss,  and  setting  fortb  the  subRtance  of 
the  instrument.  Held,  that  a  itatement  filed  with 
the  justice,  verified  by  plaintiffs  counsel,  com- 
prising a  statement  of  the  loss  of  notes  sued  on, 
the  substance  of  which  was  fully  set  forth,  ac- 
compaDied  by  copies  thweof,  authenticated  by 
affidavit  of  an  offlcer  of  plaintiff,  was  a  sufD- 
dent  compliance  with  the  statute. 

2.  Independent  of  statute,  a  court  has  power 
to  Bupplr  its  missing  papers,  records,  or  flies. 

8.  Where  In  an  action  on  lost  notes  the  in- 
demnifying bond,  required  by  statute  to  be  ap- 

•SrtMarltif  denied  Fabnury  S.  1904. 


proved  before  judgment  was  rendered,  was  filed 
prior  to  the  trial,  and  a  memorandiua  In  tbe 
clerk's  minute  book  showed  that  it  was  approv- 
ed, tliis  was  sufficient,  as  it  would  be  premmwd 
that  the  entry  was  made  by  direction  of  the 
court.  « 

4.  The  finding  of  the  jniy  Is  eondntfTc  on 
controverted  questions  of  fact 

Appeal  from  Chrcnit  Gonrt;  Pike  Coimtj: 

D.  H.  Eby,  Judge. 

Action  by  the  Warder,  Boshnell  &  Qless- 
ner  Company  against  Henry  A.  Ubby  in  Jus- 
tice court  to  recover  on  promissory  notes. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
pealed to  the  drcolt  court*  and  from  a  Judg- 
ment therein  for  plaintiff  on  a  trial  de  novo 
defendant  again  appeals.  Affirmed. 

J.  H.  Blair  &  Son,  for  appellant  W.  W. 
BottB,  for  respondent 

Statement 

RETBURN.  3.  Id  June.  1896,  plaintiff,  an 
Ohio  corporatloo,  through  Its  agents  at  Van- 
dalla,  sold  to  d^endant  a  Champion  Under, 
which  was  delivered  to  defendant,  set  up, 
and  operated  on  his  farm.  The  contract  of 
purchase  was  In  form  of  a  written  order  ad- 
dressed to  the  agents  by  defendant,  contain- 
ing an  agreement  to  pay  9120  in  InstallmMttt 
to  be  evidenced  by  notes  executed  upon  re- 
ceipt of  the  machine,  or  later,  when  de- 
manded. The  instrument  contained  warran- 
ties by  vendor  of  material,  make,  and  dura- 
bility. Shortly  alFter  the  machine  was  atait- 
ed,  complaint  of  a  defect  or  Imperfection  was 
made  to  the  selling  agents  by  the  purchaser, 
and  a  new  roller  adjusted,  and  the  maclilne 
continued  in  use  to  the  time  of  trial.  After 
the  first  season  In  which  the  appliance  tiad 
been  used  and  tested,  defendant  delivered 
plalntUTs  agents  the  notes  required  by  the 
terms  of  sale,  the  first  of  which  was  paid 
when  due,  but  the  other  two,  for  $30  and  960, 
respectively,  payable  severally  on  or  before 
the  1st  days  of  January  and  October,  189T. 
after  delivery,  were  forwarded  by  the  agents 
to  the  office  of  plaintiff  at  Chicago,  and  re- 
mitted at  maturity  to  a  bank  at  Tandalia  for 
collection,  and  all  trace  of  them  disappeared. 
In  October,  1900,  plaintiff  brought  suit  upon 
them  before  a  Justice  of  the  peace  in  Pike 
county,  from  which  court  after  sundry  pro- 
ceedings, all  the  papers  relating  to  the  action 
disappeared.  Shortly  after,  the  official  term 
of  the  Justice  expired,  and  this  proceeding 
originated  March,  1901,  by  a  motion  by  de- 
fendant In  the  circuit  court  for  a  rule  on  the 
succeeding  Justice  to  amend  his  records,  and 
file  a  complete  transcript  of  the  docket  of  his 
predecessor  In  office,  which  was  sustained. 
In  June,  1001,  plaintiff  filed  in  the  circuit 
court  a  verified  copy  of  the  original  state- 
ment of  the  cause  of  action  filed  before  the 
Justice,  which  described  the  notes,  alleged 
nonpayment,  with  prayer  for  Judgment  and 
averred  their  loss  and  destruction,  for  which 
reason  they  could  not  be  filed;  but  stated 
that  correct  verified  copies  accompanied  the 
petition.  At  the  same  time  plaintiff  filed  a 
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motion  to  require  the  Justice  ibea  In  office  to 
amend  the  docket  entries  In  the  cause  so  as 
to  ahow  that  platntlfl  bad  filed  for  salt  Teri- 
fled  ooplea  of  the  notes,  and  had  deposited 
an  amount  of  cash  as  security  for  coats  with 
the  constable,  which  motion  was  denied;  and 
later  the  Justice.  In  obedience  to  the  rule 
granted  earlier  on  defendant's  motion,  filed 
a  complete  transcript  of  his  amended  rec- 
ord. This  transcript  contained  redtats  that 
plaintiff  had  filed  a  claim  against  defendant, 
and  smnmons  thereon  had  been  issued,  and 
placed  In  the  hands  of  the'  constable  of  the 
township,  and  made  returnable  October  2S, 
1900,  on  which  date,  the  cause  coming  on  for 
trial,  a  motion  for  security  for  costs  was  filed 
by  defendant,  and  a  continuance  granted  to 
NoTember  1,  1900,  when,  defendant  default- 
ing and  plaintiff  appearing,  the  Justice  pro- 
ceeded to  hear  the  evidence  In  support  of 
plaintifrs  claim,  and,  the  notes  having  been 
lost,  the  plaintiff  produced  certified  copies 
and  filed  Indemnifying  bond  in  sum  of  $260; 
and  after  hearing  the  evidence  the  Justice 
found  that  defendant  was  indebted  to  plain- 
tiff In  the  sum  named,  and  rradered  Judg^ 
ment  accordingly;  and  <m  the  &th  of  No- 
vembm  following  defmdant  perfected  his  ap- 
peal, and  an  appeal  was  granted  by  the  Jus- 
tice to  the  circuit  court  of  Pike  county.  On 
the  14th  of  October,  1902,  plaintiff  filed  In 
the  circuit  court  an  indemnifying  bond  In 
due  form,  with  sureties.  The  regular  minute 
book  of  the  clerk  showed  the  approval  of 
this  bond  by  the  court,  which  entry,  however, 
by  inadvertence  or  oversight,  was  not,  in 
accordance  with  the  custom  and  practice  pre- 
vailing, transferred  in  more  extended  form  on 
the  records  of  the  court,  as  is  shown  by  a 
certificate  of  the  circuit  clerk.  October  22, 
1002,  defendant  filed  and  the  court  overruled 
a  motion  to  dismiss,  and  the  trial  proceeded 
before  a  Jury,  and  terminated  in  a  verdict 
for  $125.81,  from  Jndgm^t  upon  which  this 
appeal  has  been  duly  taken.  The  evidence 
of  plaintiff,  oral,  documentary,  and  In  form 
of  depositions,  tended  to  prove  the  averments 
of  plaintiff's  complaint.  In  his  defense,  de- 
fendant, by  his  own  testimony,  as  well  as 
by  some  of  his  neighbors,  who  saw  the  ma- 
chine, sought  to  establish  a  breach  of  the 
terms  of  the  contract  by  showing  that  the 
machine  delivered  did  not  perform  the  work 
well,  and  In  tbelr  opinion  was  not  a  first-clan 
maclilnfc 

Opinion. 

1.  Appellant  urges  that  the  motion  to  dis- 
miss was  erroneously  overruled,  as  there, 
shonld  have  been  a  sworn  statement  filed  as 
the  cause  of  action  alleging  the  loss  of  the 
notes,  and  stating  their  substance.  Section 
3854.  Bev.  St  1S99,  requires  that.  If  the  In- 
strument in  writing  upon  which  the  action 
is  founded  (which,  by  the  preceding  section, 
is  required  to  be  filed  with  the  Justice)  Is  al- 
leged to  be  lost  or  destroyed,  it  shall  be  suffi- 
cient for  the  plaintlfl  to  file  with  the  Justice 


the  affidavit  of  himself  or  some  other  credi- 
ble person  stating  such  loss  or  destruction, 
and  setting  forth  the  substance  of  such  in- 
strument The  original  statement  which  the 
evidence  established,  was  filed  with  the  Jus- 
tice, and  a  copy  of  which  was  a  part  of  the 
record  In  the  trial  court,  was  composed  of  a 
comprehensive  petition,  verified  by  affidavit 
of  plalntUTs  counsel,  comprising,  among  oth- 
er appropriate  allegations,  a  statement  of  the 
loss  or  destruction  of  the  notes  involved,  the 
substance  of  wUch  were  fully  set  forOi;  and 
this  petition  was  accompanied  by  copies  of 
the  notes  authenticated  by  affidavit  of  an  of- 
ficer of  plaintiff.  The  obvious  purpose  of  the 
enactment  was  attained,  and  In  truth  the 
terms  of  the  statute 'were  literally  and  care- 
fully complied  with.  It  may  be  remarked 
tiiat,  independent  of  the  statute,  a  court  baa 
the  power  of  supplying  its  missing  papery 
records,  or  files.  St.  Louis,  etc.,  B.  B.  T. 
Holladay,  131  Mo.  440,  33  S.  W.  49;  State  v. 
Simpson,  07  Mo.  647. 

3.  Appellant  next  Insists  that  the  Indem- 
nifying bond  was  not  approved  by  the  court 
and  no  Judgment  could  be  rendered  until 
such  approval.  Until  the  enactment  of  the 
present  statute  (Bev.  St.  1879,  f  3652,  now 
section  740,  Rev.  8t  1809),  no  action  at  law 
could  be  maintained  upon  such  lost  instru- 
ment, but  the  remedy  of  its  holdor  was  In 
equity,  and  usually  granted  with  such  con- 
ditions of  recovery  by  requirement  of  In- 
demnifying bond  or  otherwise  as  might  be 
deemed  equitable.  Barrows  v.  Million,  48 
Mo.  App.  79.  In  construing  this  section  the 
Supreme  Court  has  held  that  the  petition 
need  not  state  that  the  bond  of  Indemnity 
has  been  given,  but  the  plaintiff  must  exe- 
cute the  bond  before  the  court  can  render 
Judgment  in  his  favor.  Bans  v.  Bank,  79 
Mo.  182.  In  the  present  proceeding  tbe  bond 
was  filed  prior  to  the  trial,  and  Its  approval 
by  tbe  court  was  sufficiently  shown  by  the 
entry  in  the  clerk's  minute  book,  even  thou^ 
such  memorandum  of  approval  was  not  tran- 
scribed into  the  record  book  proper.  Such 
entry  will  be  presumed  to  have  been  made 
by  the  direction  of  the  court  and  by  the  clerk 
under  proper  authority.  Bead  v.  Button.  2 
Cusb.  115.  The  bond  having  been  tendered 
and  the  Judgment  rendered  thereaftw.  the 
presumption  might  fairly  be  Indulged  in  that 
It  had  been  approved  and  ordered  filed  1^ 
the  court  "Acts  done  which  presuppose  the 
existence  of  other  acts  to  make  them  legally 
operative  are  presumptive  proof  of  the  lat- 
ter." Macey  v.  Stark,  116  Mo.  481,  21  8. 
W.  1088. 

3.  Tbe  case  was  submitted  to  the  Jury  up- 
on a  charge  embracing  three  iDstractlona 
asked  by  plaintiff,  two  given  by  the  court  of 
Its  own  Instance,  and  one  asked  by  defend- 
ant; two  of  defendant's  instructions  being 
declined.  These  instmctions  submitted  tbe 
Issues  raised  as  favorably  to  defendant  as 
the  law  Justified,  and  afforded  the  Jury  full 
latitude  to  reduce  the  amount  of  tte  notes 
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(Ho, 


1)7  Bucb  credit  Id  favor  of  defendant  to  whidi 
tbey  might  believe  blm  entitled  under  tbs 
eridenoe  In  his  behalf  and  their  finding  is 
conclusive  npon  such  coDtroverted  questions. 

After  a  full  consideration  of  all  the  objec- 
tions ^countered  In  the  brief  and  aignment 
of  defendant  Including  such  as  have  not  been 
deemed  to  require  specific  review  and  refuta- 
tion, no  reversible  error  of  the  trial  court  has 
been  revoUed,  and  the  judgment  Is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  concur. 


STABK  et  a],  v.  ANDERSON  et  uz. 
(Court  of  Appeals  at  St.  Louis,  Mol   Jan.  18, 

1804.) 

koMESTBAD— INCUHBRANOB  BY  HUSBAND-- 
LIKN— CONSTRUCTION— INTEREST. 

1.  Where  a  wife  had  uot  availed  herself  of 
Bey^  St.  1889,  S  5435,  permitting  her  to  file  a 
claim  of  homestead  to  land  occupied  by  herMlf 
and  huebaui],  after  which  he  could  not  alienate 
wittiout  her  consent,  a  husband  might,  prior  to 
the  act  of  18iK>  restricting  bia  rif^ts,  incumber 
the  homestead  with  a  lien,  subject  only  to  the 
wife's  right  of  dower. 

2.  A  contract  by  a  husband  to  purchase  fruit 
trees,  to  be  paid  for  by  their  nroauce— the  con- 
traot  to  constitute  a  lien  on  the  homestead  un- 
til the  full  amount  should  be  paid— was  not  a 
contract  for  such  improvements  as  would  con- 
stitute a  lien  on  the  land  paramount  to  the 
rights  of  the  wife,  who  was  not  a  party  to  the 
contract. 

.  3.  A  contract  for  the  purchase  of  trees,  to  be 
planted  on  the  land  of  purchaser,  provided  that 
otie-Iialf  of  the  gross  amount  of  the  sales  from 
the  yearly  crop  should  be  remitted,  to  be  credit- 
ed from  year  to  year  until  the  full  amount,  "to- 
gether with  six  per  cent,  compound  intmst 
shall  be  paid,  and  the  final  payment  shall  be 
paid  within  ten  (10)  years  from  date  regardless 
of  the  amount  paid  from  year  to  year,  if  the 
amount  shall  not  he  paid  prior  thereto";  that 
"this  shall  be  a  lien  upon  the  •  •  •  real 
estate  until  the  full  amount  together  with  iuter- 
est  shall  be  paid."  Held  an  agreement  for  pay- 
ment of  the  principal,  with  interest  at  the  rate 
of  d  per  cent.,  compounded  annually  from  the 
date  of  the  iDstrumeut,  and  not  from  the  date 
of  final  payment. 

' .  Appeal  from  Olrcult  Court,  Oawford  Oonn- 
ty;  L.  B.  Woodslde.  Judge. 

Action  hy  C  M.  Stark  and  others  against 
H.  B.  Anderson  and  wife.  Judgment  for  de- 

fendauts.  and  plaintifCa  api>eal.  Reversed. 

A.  H.  Harrison,  for  apiwUants.  Clymer  & 
Glymer,  for  respondents. 

Statement. 

BBYBUBN,  J.  This  action  Involves  the 
construction  of  legal  effect  of  the  followl'is 
agreement  executed  by  plaintiffs  and  defend- 
ant Anderson,  namely: 

"This  indenture  made  and  entered  Into  tbe 
21st  day  of  Octolier,  A.  D.  1891,  by  nntl  l»e- 
twecn  H.  R.  AnderaoD,  Jakes  Prairie  (P.  O. 

 ,  Miles   ,  Direction   ).  of  the 

county  of  Crawford,  and  state  of  MiKsoorl, 
party  of  the  flrat  part,  and  C.  M.  Stark,  E. 
W.  Stark,  and  W.  P.  Stark,  doing  an  orchard 
business  under  the  firm  name  of  Stark  Broa. 


at  Louisiana,  In  county  of  Pike,  state  of  BCia- 
sourl,  parties  of  tbe  second  part. 

"Wltneaseth,  that  the  said  party  of  the  first 
part  in  consideration  of  tbe  second  parties 
furnishing  to  him  sbc  hundred  fruit  trees, 
Bald  trees  to  be  furnished  In  tbe  fall,  1881,  as 
per  order  given  by  said  first  party,  binds 
himself  to  plant  in  the  usual  and  customary 
manner,  to  take  good  care  of  same  and  give 
good  attention  to  them,  said  trees  to  be  plant- 
ed and  set  out  on  his  farm  situated  in  Craw- 
ford county,  state  of  Missouri,  and  more 
particularly  described  as  follows:  to  wit.  lot 
6  N.  E,  %  and  lot  5  N.  W.  H  of  section  five  (5) 
township  thirty-nine  (39)  range  five  (5)  west, 
containing  182  and  *i/hk)  actob,  for  which 
said  first  party  binds  himself  and  his  heirs 
to  pay  the  said  second  parties  the  sum  of  One 
Hundred  and  Eight  Dollars  ($108.00)  due  and 
payable  as  follows: 

"One  half  of  tbe  gross  amount  of  ttie  sales 
from  tbe  crop  each  year  said  first  party 
agrees  to  remit,  which  Is  to  be  credited  here- 
on from  year  to  year  until  the  full  amount, 
together  with  six  per  cent,  compound  IntCTest 
shall  be  paid,  and  the  final  paymeut  sball  be 
made  within  ten  (10)  years  from  date  regard- 
less of  the  amount  paid  from  year  to  year,  if 
the  amotmt  shall  not  be  paid  prior  thereto. 

"And  it  Is  also  understood  and  agreed  by 
said  first  party,  by  his  heirs  and  assigns,  that 
this  shall  be  a  lien  upon  the  above  described 
premises  or  real  estate  until  the  full  amount 
together  with  interest  shall  be  paid,  and 
should  said  first  party  fall  to  pay  tbe  amount 
together  with  the  Interest,  said  real  estate 
shall  be  subjected  to  tbe  payment  of  tbe 
above  amount;  and  the  said  first  party,  for 
tbe  purpose  of  obtaining  this  loan,  states  that 
the  above  property  Is  free  and  clear  of  incum- 
brances and  that  be  claims  the  same  with  a 
perfect  title. 

"In  Witness  Whereof  we  have  hereunto  set 
our  hands  and  seals  this  the  day  and  year 
last  aforesaid.  H.  R.  Anderson.  [Seat] 
Stark  Bros.  [Seal.] 

"Witnessed  by  M.  A.  Arthur." 

After  acknowledgment  by  defendant  An- 
derson, tbe  instrument  was  filed  for  record 
and  recorded  in  tbe  recorder's  office  of  Craw- 
ford county  October  30,  1881.  The  petition 
averred  sale  and  delivery  to  defendant  U.  B. 
Anderson  of  600  fruit  trees  at  bis  Instance 
and  request;  his  agreement  to  set  out  tbe 
trees  on  the  land  described:  and  tbe  terms  of 
payment  provided  by  the  contract,  which  waa 
filed  as  part  of  tbe  petition;  that  the  trees 
were  delivered  according  to  contract,  and  by 
-  Anderson  planted  upon  above  land.  A  de- 
fault In  payment  under  the  contract  Is  nrts- 
red,  and  tbe  amount  of  $108,  with  Interest  at 
rate  of  6  per  cent.,  compounded  annually.  Is 
claimed  as  due  and  unpaid,  for  which  demand 
and  nonpayment  are  averred.  Proceeding, 
tbe  petition  described  two  conveyances  sub- 
sequent to  tbe  execution  of  the  contract 
whereby  tbe  title  to  the  realty  vras  conveyed 
to  his  codefcndan^  his  wife,  by  H.  B.  Ander- 
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son,  and  which  conveysDces  are  alleged  to 
have  heen  made  subject  to  the  lien  of  plain- 
tUfa  for  the  amount  due  under  the  contract. 
The  petition  concludes  with  a  prayer  for 
Judgment  for  the  amount  as*aboTe  computed; 
that  such  Judgment  be  made  a  lien  upon  the 
land  described;  that  all  equities  of  redemp- 
tion be  foreclosed,  said  lien  enforced,  and  the 
realty,  or  so  much  as  might  be  necessary  to 
satisfy  the  Judgment  and  costs,  be  sold,  and 
a  special  execution  tfaer^or  issue.  The  Joint 
answer  of  defendants  was  a  summary  gen- 
eral denial. 

The  facts  established  at  the  trial  were  that 
two  shipments  of  trees  were  consigned  by 
plaintiff  to  defendant  H.  B.  Anderson  after 
the  execution  of  tbe  contract,  the  first  lot 
being  rejected,  and,  upon  his  objection  to  the 
first,  the  second  lot  was  forwarded,  accept- 
ed, and  planted  on  the  realty  mentioned,  but 
no  payment  of  the  purchase  price  had  ever 
been  made.  The  defendant  H.  R.  .\nderson 
dqtosed,  additional  to  corroborating  shove 
facts,  that  he  lived  on  the  tract  of  land  at 
the  time  as  his  homestead.  The  court  ren- 
dered a  gmeral  Judgment  against  hfm  for  tbe 
principal  of  the  agreed  price,  with  simple  In- 
terest accrued  from  the  maturity  of  the  con- 
tract aggregating  February,  190S,  per  Judg- 
ment then  entered,  9116.G4,  but  adjudged  that 
ti  e  contract  t>ore  no  Interest  untl!  maturity, 
and  was  not  sufilclent  to  Impose  a  lien  on  the 
land  as  against  defendant  Rebecca  Anderson, 
by  reason  of  its  being  the  homestead  of  her 
husband  at  tbe  time  of  Its  execution,  and  ren- 
dered Judgment  In  her  favor. 

Opinion. 

1.  Tbe  Instrument  evidencing  tbe  terms  of 
sflle  of  the  trees,  under  the  doctrine  recog- 
nized long  since  In  this  state,  coustituted  an 
equitable  Hen  or  mortgage  upon  the  realty 
affected,  against  H.  B.  Anderson.  Martin  v. 
Nixon,  92  Mo.,  loc.  cit  34,  4  S.  W.  003.  What- 
ever may  have  been  the  authority,  if  any,  ex- 
lifting  at  time  of  tbe  judgmeut  herein,  upon 
which  tbe  trial  judge  relied  in  the  conclusion 
reached  by  him,  a  decision  of  tbe  Stqireme 
Court,  since  announced,  has  placed  a  con- 
titructlon  upon  tbe  statutory  provisions  then 
rontrolllng  homesteads  antagonistic  to  tbe 
judgment  appealed  from.  In  tbe  language  of 
.Imlge  Fox,  rendering  the  opinion:  "Under 
the  well-settled  law  of  this  state,  prior  to  the 
enactment  of  tbe  statute  of  1895  it  Is  beyond 
<ILspute  that  the  husband  could  sell  or  Incum- 
ber tbe  homestead,  subject  to  tbe  wife's  In- 
<-boate  right  of  dower,  except  where  the  wife 
bad  filed  her  claim  as  provided  by  section 
."►4.35,  Rev.  St.  1889."  Gladney  v.  Sydnor,  T2 
S.  W.  554,  GO  L.  B.  A.  880.  In  the  light  of 
this  decision,  tbe  husband's  right  at  the  time 
of  tbe  transaction  to  impose  a  Hen  upon  the 
realty,  even  if  It  were  homestead  property, 
without  the  wife  uniting  with  him.  In  absence 
of  the  statutory  claim  perfected  by  her,  is 
conclusively  settled.  Tbe  wife,  however,  was 
neither  made  a  party  to  the  contract,  nor  did 


she  Join  in  its  execution;  and  her  rights,  to 
the  realty  concerned,  whether  marital  or  oth- 
erwise originating,  existing  at  the  time  of  the 
contract,  were  not  thereby  impaired  or  dis- 
turbed. No  authority  In  this  state,  statutory 
or  otherwise,  has  been  Invoked  to  sustain  ap- 
pellant's contention  that  tbe  trees  were  such 
Improvements  upon  the  laud  as  to  constitute 
a  lien  thereon  paramount  to  such  rights  of 
Bebecca  AndersNL 

2.  The  language  of  the  contract  providing 
for  payment  of  tba  contract  price,  while  not 
free  from  obsnnl^,  npMs  careful  analysis  Is 
to  be  Interpreted  a»  eeitfrxcting  for  payment 
of  the  prindpat.  wtth  Intmat  at  rate  of  6 
per  eenfc  per  annum,  compoandpd  annually, 
from  October  21,  1891,  the  date  of  the  instru- 
ment 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  eoter- 
a  decree  embracing  a  finding  for  9108,  and 
Interest  thereon,  computed  at  rate  of  &  p^r 
cent,  per  annum,  from  October  21,  1891,  cojn-. 
ponnded  annually;  that  this,  amount,  wJtb 
costs  of  this  action,  be  a  general  Judgtneot 
ngainst  defendant  H.  B.  Anderson,  and  $uv- 
ther  be  decreed  a  lien  on  the  realty  de'Scrlbed 
in  tbe  petition;  that  all  equities  of  redepap- 
tion  be  foreclosed,  and  said  realty,  or  bo 
much  thereof  as  may  be  necessary- , to  satisfy 
said  finding  .and  Judgment  and  all  costs,  of. 
this  suit,  be  sold;  and  that  a  special  e3(e<;n- 
tion  or  fieri  facias  be  Issued  accorrtlRgiy.. >■<-,■,; 

BLAND,  P.  J.,  and  QOODE^  J.,.copcur.  ^u. 

RITCHIE  V.  HOMB  IN&.QO.  ,i 

(Court  of  Appeals  at  St.  Louis,  Mo.--J^-  l%' 
1904.)  '    ■ ' 

FIRE  INBURANCK-FOUCIBS-STATtitdS— PBbt>- 
ERTY  INSVRBI>-V&LUATION— UISRBPRB9BN- 
TATION— BSTOPPBL-arVlDKNCB.  ^, 

1.  The  Statutes  of  the  state  relating  to  Instir- 
ance  tn  force  at  the  time  a  policy  is  issued  be- 
come a  part  of  the  contract  by-  implicatiDa, 
with  the  same  effect  as  if  embodied  therein., 

2.  Rev.  St.  1890,  |  7979,  declares  that  in  mI- 
iciea  affecting  real  property,  the  value  of  the 
property,  or  the  risk  accepted  and  insured,  as 
stated  in  tbe  policy,  shall  be  conclusive  and  in-, 
contestable  in  actions  thereon.  Hctd,  that 
where,  in  an  action  on  a  policy  covering  "$1,- 
500  on  tbe  shingle-roof  frame  building  and  ad- 
ditions," etc.,  taken  on  an  oral  applicatioD,  ib» 
answer  allf^ed  an  overvaluation  of  the  prop-, 
ertj,  but  contained  no  allegation  that,  but  for 
the  alleged  false  statements,  the  policy  would 
not  have  been  issued,  evidence  tending  to  prove 
fraudulent  representations  of  overvaluation  an-, 
terior  to  the  issuance  of  the  policy  was  proii- 
erly  excluded. 

3.  Where  a  policy  on  real  property  authorized 
its  cancellation  at  any  time  by  the  assured  or 
insurer,  the  latter  was  not  entitled  to  cancel 
the  same  after  loss  on  tbe  ground  of  fraudu- 
lent overvaluation. 

4.  Where  insurer's  soliciting  agebt,  who  nego- 
tiated a  policy  sued  on,  resided  near  where  the 
property  was  located,  was  familiar  therewith,, 
and  knew  ita  value,  and  insurer  liad  every  op-' 
portunity,  before  loas.  to  inspect  the  proper^ 
Instured,  it  was  estopped  from  denying  tb«  val- 
uation of  the  property  as  stated  in  the  iwlicy. 
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Appeal  from  Circuit  Court,  Clark  Connt7; 
E.  B.  McKee.  Judge. 

Action  by  Elltba  J.  Ritchie  against  the 
Home  Inaorance  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Fyte  Bros..  Solder  A  Richardson,  and 
Whiteside  ft  Yant,  for  appellant.  W.  T.  Both- 
erford.  for  respondent 

REYBURN,  J.  This  action  Is  upon  a  policy 
of  insurance  Issued  December  27,  1901,  cov- 
ering "$1,500  oo  the  sbingle-roof  frame  build- 
ing and  additions,  Including  foundations,  oc- 
cupied as  ia  private  house."  January  4.  1902, 
ctmsent  was  Indorsed  on  the  policy  for  occu- 
pancy of  the  bam  by  a  careful  tenant,  and 
January  22,  1902,  the  bam  was  burned. 
From  Judgment  upon  the  verdict  of  the  Jury 
In  favor  of  plalntlCT,  defendant  has  appealed; 
and  In  this  court  chiefly  one  objection  to  the 
Judgment  below  Is  encountered,  namely,  that 
defendant  was  not  permitted  to  introduce  evi- 
dence tending  to  prove  that  the  [>o]Icy  was  ob- 
tained by  fraudulent  representations  anterior 
to  the  Issuance  of  the  policy  respecting  the 
value  of  the  building,  which  was  material  to 
the  risk.  There  was  no  written  application 
taken  for  the  policy,  and  It  was  solicited  and 
obtained  by  the  local  agent  of  appellant;  and 
the  conversations  between  this  agent  and 
plaintiff  in  the  negotiations  preliminary  to  bis 
acceptance  of  the  risk  were  sought  to  be  elic- 
ited, and  were  excluded  by  the  court  upon  ob- 
Jeettoos  thereto  by  plaintiff.  At  the  threshold 
of  the  case  it  may  be  stated  that  the  answer 
contained  no  averment  that,  but  for  the  alleg- 
ed false  statements,  the  policy  would  not 
have  been  Issued.  In  Christian  v.  Ins.  Co., 
143  Mo.  460,  45  S.  W.  268,  the  Supreme  Court 
Intimated  that  unless  the  answer  pleads  that 
the  policy  would  not  have  been  Issued,  had 
the  company  known  the  real  state  of  the 
facts,  no  issue  of  misrepresentation  Is  made; 
and  in  Summers  v.  Ins.  Co.,  90  Mo.  App.  691, 
this  court,  dtlng  the  above  decision,  held  an 
answer  insufficient,  containing  no  allegation 
that  defendant  would  not  have  issued  the 
p<^Icy,  had  it  known  the  real  state  of  facts 
misrepresented  by  assured  In  his  application. 
While  this  principle  Is  thus  invoked  and  made 
applicable  in  this  state  to  acddrat  and  life 
insurance  policies,  by  analogy  It  would  ap- 
ply with  equal  force  to  Insurance  against  fire, 
and  has  been  so  directed  in  other  Jurisdic- 
tions. iBtna  Ins.  Co.  v.  Simmons  (Neb.)  68 
N.  W.  134.  Sections  7969,  7970,  7979,  Rev. 
St  1899,  being  part  of  the  statute  law  of 
this  state  when  this  policy  was  Issued,  be- 
came part  of  the  contract  by  Implication, 
with  same  effect  as  If  embodied  therein. 
Christian  v.  Ins.  Co.,  supra.  Or  as  expressed 
in  Havens  v.  Ins.  Co.,  123  Mo.  403,  27  S.  W. 
718,  26  L.  B.  A.  107,  45  Am.  St  Rep.  670,  all 
stipnlations  of  the  policy  must  yield  to  the 
statute.  TJndw  the  provisions  of  above  sec- 
tions—especially  under  the  concluding  clause 


of  the  section  last  named— the  value  of  the 
property,  the  risk  accepted  and  Insured:,  was 
made  conclusive  and  Incontestable  In  polidet 
affecting  real  property.  Such  was  the  view 
expressed  by  this  court  in  case  of  Williams 
V.  Ins.  Co.,  73  Mo.  App.  607,  where  the  presid- 
ing Judge  stated:  "While  it  is  not  necessary 
to  decide  the  point  in  this  case.  It  seems  to 
us  that  the  question  of  the  valuation  of  the 
house  is  eliminated  from  Inquiry,  for  the  rea- 
son that  the  policy  Is  a  valued  one,  by  the 
force  and  effect  of  section  5897,  Bev.  St 
1889.  An  attempt  to  evade  the  statute  as  to 
the  value  in  the  application  and  policy  should 
not  be  sanctioned  by  the  courts.  The  statute 
Is  as  much  a  part  of  the  policy  as  any  clause 
or  warranty  written  In  it  and  should  prevail 
against  any  warranty  made  In  contravention 
of  Its  provisions,  because  it  is  the  law  of  the 
state,  and  declaratory  of  Its  policy  as  to  in- 
surance of  this  class  of  propwty  against  loss 
by  fire."  The  final  sentence  of  section  7979 
was  the  subject  of  construction  in  Gibson  v. 
Ins.  Co.,  82  Mo.  App.  516,  where  It  was  Inter- 
preted to  limit  insurance  risks  to  three- 
fourths  of  the  value  of  the  property  insured, 
and  that  the  practical  effect  was  to  convert  a 
policy  upon  chattels  Into  a  valued  policy. 
This  latter  decision,  however,  appears  to 
have  escaped  attention  in  later  cases  In  the 
same  court  In  Millls  v.  Ins.  Co.,  95  Mo.  App., 
loc.  clt  217,  68  S.  W.  1066,  as  well  as  the 
succeeding  case  of  Bode  v.  Ins.  Co.,  where 
the  Minis  Case  is  considered.  77  S.  W.  116. 
Without  any  construction  of  the  above  sec- 
tion 7979,  our  conclusion,  however,  remains 
fixed,  that  In  this  case,  involving  a  policy 
covering  a  building  upon  realty,  and  under 
the  framing  of  the  defense,  the  trial  court 
did  not  err  In  excluding  the  evidence  offered, 
tending  to  show  that  the  policy  was  obtain- 
ed by  fraudulent  representations  of  the  value 
of  the  building.  It  may  also,  with  plausibil- 
ity and  convincing  force,  be  ai^ued  that  after 
a  loss  has  ensued  on  a  policy  of  Insurance,  the 
prayer  of  the  answer  herein  to  have  the  con- 
tract canceled  and  annulled  on  account  of 
fraud  exercised  In  obtaining  It  Is  made  too 
late.  Such  is  the  doctrine  applied  to  polldes 
of  life  insurance,  and  we  know  of  no  reason 
why  it  should  not  apply  as  forcibly  to  policies 
Indemnifying  against  loss  by  fire  (Kera  v.  Le- 
gion of  Honor.  167  Mo.  471,  87  S.  W.  252: 
Schureman  v.  Ins.  Co..  165  Mo.  641,  65  S.  W. 
723).  especially  in  view  of  the  following  pro- 
vision of  this  policy:  "This  policy  may  be 
canceled  at  any  time  by  the  assured,  or  the 
company,  by  notice  given  to  that  effect" 

While  the  defense  above  discussed  Is  made 
the  more  prominent  in  appellant's  argument 
It  Is  further  urged  in  behalf  of  appellant  that 
there  was  no  evidence  that  it  knew  that  the 
building  was  used  as  a  warehotise,  or  was  oc- 
cupied by  more  than  one  tenant  whereby,  as 
averred  In  Its  answer,  the  risk  was  greatly 
increased,  and  therefore  the  Instractions  giv- 
en, submitting  the  Issne  of  such  knowledge 
on  appellant's  part  were  erroneous.    It  Is 
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suflBclHit  to  dismiss  these  cODtentlons  with 
tbe  response  that  there  was  suhstautia]  te»- 
tlmot^  upon  these  Issues  Introduced  hj  plaln- 
tur,  and  they  were  properly  questions  of  fact 
for  the  Jury,  and  so  properly  considered  by 
the  trial  court,  and  submitted  mider  proper 
instructions.  The  testimony  at  the  trial  fur- 
ther disclosed  that  the  soliciting  agent  bad 
been  the  defendant's  representative  at.  Kaho- 
fca,  his  place  of  residence,  for  many  years, 
and  was  familiar  with  the  bam  insured;  that 
be  passed  It  frequently,  and  was  at  a  short 
distance  from  and  In  plain  view  of  H  when 
negotiating  the  policy  here  concerned.  Under 
such  state  of  facts,  the  language  of  tiie  Su- 
preme Court  employed  in  Jiagg/t  t.  Ins.  Co., 
136  3fo.  382,  38  S.  W.  85,  36  L.  R.  A.  227, 
58  Am.  St  Bep.  638,  in  passing  upon  the  Ta- 
lidlty  of  sections  5897  and  5898,  is  especially 
apt:  "The  manifest  policy  of  the  statute  Is 
to  pierent,  rath^  than  encourage,  overin- 
snrance,  and  to  guard,  as  far  as  possible, 
against  carelessness,  and  every  Inducement 
to  destroy  property  In  order  to  procure  the  in- 
surance upon  it.  It  was  also  designed  to  pre- 
Tent  insurance  companies  from  taking  reck- 
IMB  risks  in  order  to  obtain  large  premiums, 
br  advlging  them  in  advance  that  they  would 
be  held  to  the  valne  agreed  upon  when  the 
insurance  was  written.  No  company  is  bound 
to  Insure  any  piece  of  propwty  without  flnrt 
making  a  survey  and  examination  of  the 
premises,  and  it  is  not  compelled  to  Insure 
tbe  full  valoe  of  them.  But  having  the  op- 
portunity to  inspect  fully  before  insuring,  and 
then  fixing  the  amount  of  the  risk,  and  receiv- 
ing the  premium  based  upon  such  valuation, 
It  ought  to  be  forever  estopped,  in  case  of  a 
total  kns,  from  denying  tlie  valuation  agreed 
npon;  and  snch  was  the  law  long  before  thla 
statute  was  enacted." 

The  case  was  fairly  tried,  the  instructions 
Siven  correctly  stated  tbe  law.  and  tbe  Judg^ 
ment  is  affirmed. 

BLAND,  P.  3^  and  QOODE,  concur. 


WIMP  T.  EARLY. 

<Gourt  cS  Appeals  at  St.  Louis,  Mo.   Jan.  18, 
19M.) 

X«ANDLORD  AND  TENANT-UBN  ON  CROPS— 
WAIVBB  —  AUTHOniTY  OF  AOBNT  —  CONSID- 
ERATION—EVIDBNCB—RELEVANGT  ~  PLSUU)- 
INGS— ANSWER— DEFENSES  ADMISSIBLE. 

1.  In  an  action  under  Rev.  St.  1899,  |  4128. 
by  a  landlord  aaainat  a  party  who  pnrcbased 
port  of  a  crop  Known  by  hfm  to  nave  been 
grown  on  the  demised  premises,  an  answer 

£ leading  a  deed  of  tmst  on  other  property  given 
7  the  tenant  to  the  landlord  to  secure  the  rent, 
and  alleging  that  it  waived  the  statutory  lien, 
and  also  averring  that  plaintifl  gave  the  tenant 
permission  to  Bell  tbe  crops  raised  on  the  farm, 
and  especially  tbe  timothy  seed  which  defend- 
ant purcliased,  was  sufficiently  broad  to  let  In 
proof  ttiat  plaintiff,  In  other  ways  than  by  the 
acceptance  of  the  deed  of  trust,  consented  to 
the  sale  of  the  tlmotiiy  seed,  and  waived  her 
lien  thereon. 

2.  A  deed  of  trust  taken  by  a  landlord  on 
premises  belonging  to  the  tenant  to  secure  the 


rent  of  the  demised  premises,  stipnlRtiog  that  it 
ehoald  not  affect  the  landlord's  statutory  lien 
on  the  crops  grown  on  the  demised  premises, 
did  not  create  a  mortmge  ilen  on  tbe  crops  in 
favor  of  the  landlord,  but  was  merely  Intended 
to  avoid  any  inference  tliat  In  taking  other  se- 
curity the  landlord  Intended  to  relinquish  the 
statutcwy  security. 

3.  A  crop  of  timothy  seed,  whether  sold  be- 
fore or  aftor  It  is  gathered,  is  not  part  of  the 
real^;  and  the  statutory  lien  thereon  given  to  , 
tbe  landlord  by  Bev.  St  1899,  I  4123,  may  be 
released  by  tbe  landlord  without  writing,  or  by 
his  agent,  whose  authority  rests  merely  in  parol. 

4.  Where  the  agent  of  a  landlord,  with  au- 
thority, actual  or  apparent,  to  waive  the  statu- 
tory lien  on  a  tenant's  crops,  consents  uncon- 
ditionally to  the  sale  of  certain  timothy,  and  to 
the  discharge  of  the  lien,  tbe  purchaser  cannot 
be  held  liable  for  tiie  value  of  the  timothy,  ai- 
thongb  the  waiver  was  without  consideration. 

6.  On  the  issue  of  waiver  by  a  landlord's 
agent  of  the  statutory  lien  on  crops  grown  on 
the  demised  premises,  it  was  error  to  exclude 
evidence  as  to  whether  tbe  scope  of  the  agency 
was  suffl^ent  to  clothe  the  agent  with  real  or 
apparent  authority  to  waive  the  lien,  for  the 
power  of  the  agent  to  lease  tbe  land  did  not  of 
itself  neoessarily  carry  yrith  it  power  to  waive 
the  lien. 

6.  On  the  issne  as  to  whether  a  landlord's 
agent  consented  to  tbe  sale  of  dmothv  seed  to 
defendant,  and  waived  the  landlord's  lien  there- 
on, evidence  of  a  waiver  of  the  lien  on  other 
crops  grown  by  the  tenant,  by  consent  to  their 
sale,  was  inadmissible. 

7.  In  an  action  by  H  landlord  under  Rev.  St. 
1899,  f  4123,  to  recover  from  a  purchaser  of 
the  tenant's  crops  the  value  thereof,  evidence 
as  to  the  value  of  land  on  which  the  tenant 
had  executed  a  deed  of  trust  to  secure  the  rent, 
which  land  had  been  bid  in  by  the  landlord  on 
a  sale  under  the  deed,  was  improperly  admitted. 

Appeal  from  Circuit  Court,  Knox  Coan^; 
B.  R.  McKee,  Judge. 

Action  by  Susan  T^mp  against  Thomas 
Early.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed. 

O.  D.  Jones,  for  appellant  C  D.  Stewart 
and  C.  M.  Smith,  for  re^tndait 

GOODID,  3.  Flalntur  leased  to  J.  D.  and 
B.  WlUiford  (father  and  son)  800  acres  of 
land  In  Scotland  comity  drndng  the  year  1899, 
tor  which  those  tenants  to  pay  $403 
rent  They  gave  two  notes  fbr  tbe  rent,  and 
■ecnred  them  by  a  deed  of  trust  <m  80  acres 
of  land  they  owned  In  Adair  oonnly.  That 
deed  contained  a  recital  that  It  sAwuld  not 
affect  plalntifTs  statutory  lien  on  the  crops 
grown  on  tbe  leased  premises.  Jet  Wimp, 
plaintiff's  son,  made  the  lease  contract  wltb 
tbe  WOllfords,  and  took  the  notea;  wltb  tbe 
deed  of  trust  that  secured  them;  acting  In 
those  tranaactlmis  as  the  business  agent  of 
tbe  plaintiff,  who  resided  in  lUtnols,  and  vvas 
in  that  state  at  tbe  time.  Tbe  defendant, 
Earty,  knowing  that  the  rent  was  unpaid, 
purchased  from  tbe  tenants  some  timothy 
seed  they  had  raised  on  tbe  premises,  and 
this  action  was  instituted  to  recover  the  value 
of  said  seed,  under  the  sectioD  of  the  statutes 
which  gives  a  landlord  a  right  of  action 
against  a  party  who  purchase  any  part  of 
a  crop  known  by  him  to  have  been  grown  on 
demised  premises.   Rev.  St  1899,  i  4123. 

Tbe  principal  defense  was  that  Jet  Wimp 
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coDReuted  to  the  sale  of  the  seed,  and  waived 
plaintiff's  lien.  As  to  whether  he  did  or  not, 
there  was  contradictory  evidence  of  a  compe- 
tent character;  but  much  testimony  was  ad- 
mitted, as  bearing  on  the  Issue,  which  was 
Irrelevant  and  prejudicial. 

Before  designating  this  Incompetent  testi- 
mony, we  will  notice  other  points  made  by 
the  plaintiff  against  the  judgment,  some  of 
^'hich,  if  sustained,  would  ^tirely  defeat  the 
same.  One  of  them  is  that  the  answer  ten- 
ders no  Issue  as  to  a  waiver  of  plalutilTB  lien 
on  the  seed,  by  her  consenting,  through  her 
agent,  to  the  sale,  but  only  aTcrs  a  waiver 
of  the  lien  on  all  the  crops  by  the  acceptance 
of  the  aforesaid  deed  of  trust  executed  to  se- 
cure the  rent  notes,  and  that  the  defense  of 
waiver  on  that  ground  was  overthrown  by 
the  recital  of  tbe  deed  ttiat  It  should  not 
wwk  a  waiver.  This  construction  of  the  an- 
swer is  unsound,  for,  besides  pleading  the 
deed  of  trust,  end  alleging  that  it  waived  the 
statutory  lien,  ttie  answer  also  avers  "that 
plaintiff  gaTe  to  said  J.  D.  Wllliford  her  con- 
sent for  him  to  sell  and  dispose  of.  and  col- 
lect all  of  tbe  money  for,  all  the  crops  raised 
by  himself  and  son,  B.  Wllliford,  for  the  year 
1899,  on  her  said  farm,  and  especially  the 
timothy  seed  referred  to  in  plalntllTs  peti- 
tion." It  is  true,  tbe  answer  states  that 
plaintiff  relied  solely  on  tbe  deed  of  tmat  and 
the  personal -obligntton  of  the  Willlfords  for 
tbe  collection  of  her  rent;  but  tbe  above  aile- 
^tlon  was  broad  enough  to  let  In  proof  that 
plaintiff  in  some  other  ways  consented  to  the 
•ale  of  the  timothy  seed,  and  waived  her  lien 
thereon.  This  allegation  of  the  answer  is 
traversed  by  tbe  replication,  which,  besides 
pleading  In  confession  and  avoidance  of  the 
aB^Ivd  waiver  based  on  the  acceptance  of  the 
deed  of  trust;  contains  a  general  denial  of 
tbe  other  allegations  of  the  answer. 

Plaintiff  argues  that  Jet  Wimp  could  not 
waive  the  plnlntlfTs  statutory  Hen  on  the 
crops  without  express  authority  in  writing. 
This  argument  Is  founded  on  tbe  concei)tlon 
that  the  proTlso  in  the  deed  of  trust  given  by 
tbe  Willlfords  on  their  land  In  Adair  coubty, 
that  it-  should  not  discbarge  the  plaintifTs 
statutory  lien  on  tbe  crops  raised  on  her 
premises  In  Scotland  county,  operated  to  cre- 
ate a  mortgage  in  her  favor  on  the  crops 
grown  on  tbe  demised  premises;  that  those 
crops  were  part  of  tbe  realty,  and  the  sup- 
posed mortgage  was  therefore  a  mortgiige  on 
real  property,  which  could  only  be  released 
or.dlscIinrKed  by  a  writing,  and  by  an  agent 
authorized  in  writing.  Tbe  trausaetlou  la  as- 
serted by  the  defendant  to  have  fallen  In 
some  way  within  the  statute  of  frauds;  but 
tbe  suggestions  on  the  point  are  vague,  and 
tbe  reasoning  Is,  we  think,  fallacious.  The 
deed  of  trast,  Instead  of  attempting  to  create 
a  mortcnge  lien  on  the  empt:  In  fnvor  of  the 
plaintiff,  sougbt  to  preserve  unlmimlred  her 
statutory  lien  fthat  is,  to  avoid  a  poiisible  in- 
ference that  in  taking  other  security  she  in- 
tended to  rpllutinlsh  the  statutory  secnrlty 


she  already  enjoyed);  and  tbe  crop  of  timo- 
thy seed,  whether  sold  before  or  after  it  was 
gathered  (as  to  which  the  evidence  shows 
nothing),  was  not  part  of  the  realty,  so  that 
tbe  lien  on  It  could  not  be  released,  except  by 
a  writing,  and  by  an  agent  having  written  au- 
thority, as  contemplated  by  the  statute  of 
frauds  for  the  sale  of  lands  or  Interests  th»«- 
In.  Sweffo;^  v.  Spratt,  98  Mo.  App.  (131,  67 
S.  W.  701.  A  landlord  may  assent  orally  or 
by  conduct  to  his  tenant  selling  tbe  cn^ 
grown  on  the  leasehold  under  drcumstances 
tiiat  will  release  his  lien  on  ttie  crops.  1 
Jones,  Liens,  }  B79;  Pnlkerson  v.  I^nn,  61 
Mo.  App.  049. 

Tbe  point  is  made  against  tbe  validity  of 
the  alleged  waiver  of  plaintiff's  lien  on  the 
seed  that  it  was  unsupported  by  a  considera- 
tion. Here  tbe  plaintiff's  counsel  puts  his 
jSnger  on  one  of  the  Inconsistencies  of  tbe 
law.  Consent  for  tbe  tenants  to  sell  the  seed, 
and  renunciation  of  plaintiff's  lien,  constitut- 
ed an  agreement— an  agreement,  however, 
that  did  not  rise  to  tbe  dignity  of  a  con- 
tract, as  there  was  no  consideration  for  It. 
But  by  regarding  tbe  agreement  as  a  waiver 
Instead  of  a  contract  (that  is  to  say,  by  giv- 
ing It  another  legal  name),  it  becomes  valid, 
for  a  waiver  of  this  kind  need  not  t>e  sup- 
ported by  a  consideration  to  be  effectual. 
This  has  been  declared  to  be  the  law  even  If 
elements  of  estoppel  are  absent  (Fulkerson  v. 
Lynn,  supra),  and  therein  lies  the  Inconsist- 
ency. For  If  tbe  rule  Is  put  on  tbe  ground 
of  estoppel,  and  not  extended  to  cases  dis- 
closing no  estoppel,  it  would  not  clash  with 
tbe  doctrine  that  contracts  must  have  a  con- 
sideration. Home  Juridical  writers  have  ques- 
tioned tbe  wisdom  of  making  a  considera- 
tion indispensable  in  all  cases  to  render  an 
agreement  effectual  as  a  contract,  and  it  Is 
not  Indispensable  in  continental  jurispru- 
dence. The  inconvenience  of  tbe  requirement 
has  led  to  tbe  doctrine  that  alight  benefit  to 
one  party  or  detriment  to  the  other  satisfies 
tbe  law  in  tbis  regard.  But  as  it  Is  settled  in 
Anglo-Saxon  law  that  a  consldwatton  la  nec- 
essary, certain  kinds  of  agreements  which  It 
Is  desirable  to  enforce,  but  which  cannot  be 
enforced  as  contracts  for  lack  of  consldei-a- 
tlon,  are  enforced  under  the  name  of  waiver. 
Consent  by  a  landlord  to  the  sale  by  a  tenant 
of  growing  crops  Is  one  of  them.  An  effectual 
release  of  the  lien  in  such  Instances  may  be 
made  without  a  consideration,  and  tbe  law 
will  recognize  and  uphold  1^  according  to 
precedents  in  tbis  state.  Fulkerson  t.  I^nn. 
supra.  We  are  bound  to  determine  this  case 
according  to  the  precedents,  though  they  may 
deflect  legal  principles  from  strictly  logical 
lines,  and  thwefore  rule  that  If  Jet  AVimp.  as 
tbe  agent  of  plaintiff,  with  authority  to  waive 
her  lien,  or  with  apparent  authority  to  do  so, 
confiented  unconditionally  to  tbe  sale  of  tiie 
seed  in  question  to  the  defendant,  and  to  the 
dlFicliarge  of  her  lien,  the  defendant  cannot 
be  held  for  the  value  of  tbe  seed,  although 
there  was  no  consideration  for  such  waiver. 
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On  an  examlnntion  of  the  plaintiff's  excep- 
tions to  the  rulings  on  objections  to  the  evi- 
dence, we  find  that  some  of  the  exceptions 
were  well  taken.  Whether  the  scope  of  Jet 
Wimp's  agency  was  sufficient  to  clothe  bim 
with  real  or  apparent  authority  to  waive 
plaintiff's  Hen  oa  the  seed  is  of  the  essence 
of  the  validity  of  the  alleged  waiver.  Yet 
the  court  refused  to  penult  an  investigation 
of  the  scope  of  bis  agency,  and  took  it  for 
granted  that,  because  he  rented  the  land  to 
the  WlUifords,  he  had  the  authority,  or  an 
appearance  of  it,  which  Justified  the  Willl- 
fords  In  acting  on  what  he -said.  Mere  pow- 
er as  agent  to  lease  land  certainly  does  not 
of  itself  necessarily  carry  power  to  waive 
the  principal's  lien  for  rent.  General  power 
to  deal  with  a  tenant  In  regard  to  the  pay- 
ment of  rent  does.  For  aught  that  appearB, 
there  may  have  been  a  restriction  against  Jet 
Wimp's  releasing  the  lien,  and  the  restric- 
tion may  have  been  known  to  the  WlUifords 
or  to  Early.  On  the  other  hand,  If  he  was 
without  authority  to  waive,  the  scope  of  his 
r.gency  and  the  busiuess  he  was  permitted 
to  transact  may  have  been  of  a  character  to 
wiu-rant  persous  who  dealt  with  him  to  as- 
sume he  had  authoi-lty.  This  was  a  matter 
for  Investigation  and  testimony.  The  court 
erred  In  refusing  to  jwrmit  the  plaintiffs 
counsel  to  cross-examine  Jet  Wimp  in  refers 
ence  to  the  authority  his  mother  had  given 
him,  though,  if  bis  conduct  fell  within  the 
apparent  scope  of  bis  agency,  those  who 
deiilt  with  him  in  Ignorance  of  his  actual 
authority  will  be  protected.  But  it  was  legit- 
imate tor  Inquire  about  his  powers. 

The  vital  issue  was  whether  platntiflF, 
through  her  agent,  consented  to  the  sale  of 
the  timothy  seed  to  the  defendant,  and  waiv- 
ed plaintiff's  lien  thereon,  as  the  testimony 
for  the  defendant  tends  to  prove,  or  whether 
Jet  Wimp  agreed  to  the  sale  on  the  under- 
standing that  Elarly  would  see  that  plain- 
tiff was  made  safe  as  to  her  rent,  as  he 
swore.  A  mass  of  evidence  was  received, 
over  the  objection  of  the  plaintiff,  going  to 
prove  a  waiver  of  the  lien  on  other  crops 
raised  by  the  tenants;  as  that  they  fed  the 
corp  crop  to  cattle  with  the  knowledge  and 
consent  of  Jet  Wimp,  and  sold  hay  grown 
ou  the  premises  with  said  Wimp's  knowledge 
and  consent.  These  Incidents  bad  no  ten- 
dency to  maintain  the  defendant's  position 
that  the  tenants  were  authorized  to  sell  the 
:ieed.  It  was  proper  to  receive  any  teatl- 
tiiony  tending  to  show  consent  to  the  sale  of 
Uie  entire  crop,  for  that  would  include  the 
seed.  But  proof  of  consent  to  the  sale  of 
other  portions  of  the  crop  would  not  tend 
to  do  that,  except  by  an  unwarranted  infer- 
ence, for,  perchaoce,  consent  was  given  In 
those  Instances,  and  not  given  in  this  one 
or  generally.  As  Juries  are  often  prone  to 
determine  causes  on  their  notion  of  what  Is 
fair.  In  view  of  all  the  facts  before  them, 
wlthoDt  strict  regard  for  the  legal  rights  of 
partlea,  it  li  Important  to  keep  extraneous 


matters  out  of  the  evidence  as  far  as  pos- 
sible. 

There  was  considerable  testimony  admit- 
ted over  the  defendant's  objection  as  to  the 
value  of  the  land  on  which  the  WlUifords  ex- 
ecuted the  deed  of  trust  to  secure  the  rent. 
The  tendency  of  this  evidence  was  to  cre- 
ate the  impression  that  plaintiff,  when,  she 
bid  in  that  land  under  the  deed  of  trust, 
got  n  bargain,  and  really  profited  by  the 
purchase,  over  and  above  the  amount  due 
to  her  for  rent.  But  whatever  the  value  of 
said  land  may  have  been  (and  Its  value, 
above  a  prior  mortgage  on  it,  seems  to  have 
been  trifling),  the  WlUifords  were  only  enti- 
tled to  a  credit  on  their  notes  for  the  amount 
the  land  brought  at  the  sale  under  the  deed 
of  trust.  Plaintiff  was  entitled  to  collect  the 
balance  due  on  her  rent  notes  after  allowing 
that  credit,  and,  inasmuch  as  she  did  not 
waive  her  statutory  Hen  by  the  deed  of 
trust,  to  collect  it  by  enforcing  said  Hen  ou 
the  crops,  except  In  so  far  as  she  had  waived 
it  by  the  words  or  conduct  of  her  agent. 
The  evidence  relating  to  the  value  of  the 
land  covered  by  the  deed  of  trust  was  ir- 
relevant, and  probably  of  harmful  Influ- 
ence. 

The  Judgment  is  reveraed,  and  the  cause 
remanded. 

BliAXO,  P.  J.,  snd  REYBURN,  J.,  concur. 


BRAY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Jan.  20, 
1004.) 

OKIMIMAL  LAW— APPEAL-RECORD. 
1.  Where,  on  appeal  from  conviction  for 
crime,  there  is  no  statement  of  fact  in  the  rec- 
oi-d,  the  court  has  no  option  but  to  affirm  the 
Judgment,  so  far  as  snffidency  of  evidence  is 
concerned. 

Appeal  from  District  Court,  Camp  County; 
P.  A.  Turner,  Judge. 

Will  Bray  was  convicted  of  burglary,  and 
appeals.  Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  burglary.  This  record  Is  before  us  with- 
out statement  of  facts  or  bill  of  exceptions. 
Three  grounds  are  mentioned  In  the  motion 
for  new  trial:  First,  the  verdict  is  contrary 
to  the  law  and  the  evidence;  second,  the 
court  erred  In  excluding  the  testimony  of 
witness  Wilson,  as  shown  by  bill  of  excep- 
tions; third,  the  court  erred  In  not  permit- 
ting w^ltuess  Lizzie  Bell  to  testify  as  to  what 
Robert  Jones  said  In  regard  to  bis  connection 
with  the  commission  of  the  offense  at  the 
time  he  took  the  heels  off  his  shoes.  The 
bill  of  exceptions  referred  to  in  regard  to  the 
testimony  of  Wilson  is  not  In  the  record.  If 
any  was  taken.  The  testimony  sought  from 
the  witness  lilssie  Bell  is  not  In  the  record 
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in  any  form.  We  cannot  paaa  upon  these 
mattera  as  presented.  In  tbe  abienoe  of  the 
statement  of  fticts,  this  court  has  no  option 
but  to  affirm  the  Judgment,  so  tar  as  the 
Buffldeoicy  of  the  evidence  Is  concerned. 
The  Judgment  is  affirmed. 


PERKINS  T.  STATB. 
(Oourt  ot  Oriminal  Appeals  of  Texas.  Jan.  20, 
1904.) 

CRIMINAL  UlW-^AFPBAL-RBOOONIZAKCB. 

1.  A  recosnizance  on  appeal  reading,  "who 
has  beea  convicted  in  this  court  of  a  misde- 
meanor," is  not  a  sufficient  compliance  witli 
Code  Or.  Proc.  1895,  art.  887,  requiring  the 
form,  "who  has  been  convicted  in  this  cause  of 
a  miBdemeanor." 

Appeal  from  Grimes  County  Court;  J.  Q. 
McDonald,  Judge. 

J.  H.  Perkina  was  convicted  of  a  misde- 
meanor, and  appeals.  Dismissed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

HENDERSON,  3.  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal OD  the  ground  of  defective  recognizance, 
in  that  It  does  not  comply  with  article  887. 
Code  Or.  Proc.  1895,  reading,  *'•  •  *  who 
has  heen  convicted  In  this  court  of  a  misde- 
meanor," whereas  the  form  laid  down  by  the 
Legislature  reads,  "who  has  been  convicted 
in  this  cause  of  a  misdemeanor."  The  mo- 
tion la  well  takrai.  The  recognizance  does 
not  show  in  what  cause  appellant  was  con- 
victed, and  does  not  comply  with  article  887. 
Meefcs  T.  State  (Tex.  Cr.  App.)  74  8.  W.  910; 
Tom  Holcomb  t.  State  (decided  at  the  pres- 
.«ntterm)78S.W.  281. 

The  appeal  Is  accordingly  dismissed. , 


COOPER  T.  8TATB. 

<Ooart  of  Grimhial  Appeals  of  Texas.  Jan.  20, 
1904.) 

APPBAI<-CX)NVIGTION  OF  1II3DBHBAN0B-- 

RBCOONIZANCE— FORM. 

1.  A  recognizance  on  appeal  in  a  misdemeanor 
case,  among  other  things,  required  appellant  "to 
appear  from  day  to  day  and  from  term  to  term 
of  this  court  until  tbia  case  is  finally  disposed 
of,"  instead  of  to  appear  before  the  court  of 
conviction  "to  abide  tne  judgment  of  the  Court 
of  Criminal  Appeals,  "pursuant  to  the  form  pre- 
scribed by  Code  Cr.  Froc.  1895,  art.  887;  and 
it  also  required  apiwUant  to  malce  "bis  personal 
appearance  before  the  county  court  *  •  • 
and  there  remain  from  day  to  day  and  from 
term  to  term  until  discharged  by  due  course  of 
law,"  whereas  the  statute  requires  that  he 
"aball  not  depart  without  leave  of  this  court" 
(meaataig  the  county  court  or  court  of  convic- 
tion). Held,  that  it  did  not  comply  with  the 
form  prescribed,  and  the  apiieal  should  be  dia- 
jnlsseo. 

Appeal  from  Deaf  Smith  County  Court; 
W.  B.  Boyd,  Judge. 

Q.  A.  Cooper  was  convicted  of  gaming,  and 
he  ain^eals.    Appeal  dismissed. 


.  Wltberspoon  ft  Oough,  for  appidlant 
Howard  Martin,  Asat  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  gaming,  and  fined  f20.  Motion  Is 
made  by  the  Assistant  Attoriiey  General  to 
dismiss  this  appeal  because  the  recognizance 
Is  not  In  substantial  compliance  with  Uie 
form  prescribed  in  article  887,  Code  Cr.  Proc 
1895.  Among  other  things,  sidd  recognisance 
requires  appellant  '*to  appear  from  day  to 
day  and  from  term  to  term  of  this  court 
until  this  case  Is  finally  disposed  of,"  instead 
of  to  appear  before  the  court  of  conviction 
"to  abide  the  Judgment  of  the  court  of  Crim- 
inal Appeals  of  the  State  of  Texas  in  this 
case."  This  Is  not  In  compliance  with  the 
provisions  of  the  statute.  It  also  requires 
appellant  to  make  his  "peraonal  appearance 
before  the  county  court  of  Deaf  Smith  coun- 
ty, on  the  7th  day  of  September,  1908,  and 
there  remain  from  day  to  day  and  from  term 
to  term  until  discharged  by  due  course  of 
law."  The  statute  requires,  Instead  of  this, 
tliat  he  "sliaU  not  depart  without  leave  of 
this  court"  (meanli^  the  county  court  or 
court  of  conTlctloD).  This  recognizance  is 
not  in  compliance  with  the  form  prescribed 
by  the  Legislature. 

The  motion  is  well  takoL  The  vpeal  is 
dismissed. 


Ex  parte  LAWRENCE. 
(Court  of  Criminal  Appeals  of  Texas.  Jan.  SO, 
1904.) 

I  HABBAS  OORFna-APmCATION-^AMBHaB  OF 
RBSTRAINT. 

1.  Where  relator  was  not  actually  in  custody, 
nor  in  any  manner  restrained  of  his  liberty,  be 
was  not  entitled  to  a  writ  of  habeas  corpus  be- 
cause he  liad  offered  to  surreDder  MwMnif  to  tin 
manduil,  who  refused  to  detain  him  mer^  to 
avoid  the  habeas  corpus  proceedings. 

Appeal  from  npsbor  County  Oonrt;  IC.  B. 
Brlggs,  Judge. 

Application  by  W.  A.  Lawrence  tot  writ 
of  habeas  corpus.  From  an  order  OTermllng 
ttie  application,  he  appeals.  Dismissed. 

F,  J.  McOord,  for  appellant  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  la  an  appeal  from  the 
overruling  of  the  application  fw  writ  of  ha- 
beas corpus  in  the  \awec  court,  relator  bcdng 
remanded  to  Jail  The  Assistant  Attorney 
General  mores  to  dismiss  this  aigiwal  on  the 
ground  that  relator  is  not  ctmfined  In  Jail, 
nor  has  he  been  restrained  of  Ids  Ubertr  pend- 
ing this  appeal.  Attached  to  tiie  mothm  Is 
the  affidavit  ot  Ben  Davis,  dty  marstial  of 
Gilmer,  dated  January  11,  1904,  to  the  effect 
that  r^tor  "is  not  in  his  custody,  nor  is  he 
restrained  of  his  lll)erty  by  him  as  city  mar- 
shal, or  by  any  one  else,  either  at  said  trial 
or  at  any  time  since  said  trial,  and  that  he 
does  not  know  where  be  is  at  tills  time,  but 

TL  Bm  HabMs  Coipu,  vol.Si,  CflatDfa.  H  U. 
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does  know  he  Is  not  reatrained  of  hla  liberty 
on  said  charge,  and  hla  absence  Is  without 
his  consent  or  permission.  And  affiant  far- 
ther states  that  if  the  retom  as  made  out 
for  him  by  defendant's  attomeyB  on  the  writ 
of  habeas  corpus  proceeding  in  the  connty 
eonrt  shows  defendant,  Lawrence,  to  be  con- 
fined or  restrained  of  his  liberty  at  any  time 
at  or  since  the  habeas  corpus  trial,  said  re- 
turn la  not  true."  Relator  flies  an  affidavit, 
dated  January  13th,  substantlaUy  as  follows: 
"That  on  this  day  he  presented  his  body  and 
person  to  Ben  Da  via,  city  marshal  of  Gilmer, 
for  the  purpose  of  dellT^lng  himself  Into  the 
■custody  of  said  Ben  Davis,  whereupon  said 
Ben  Davis  wholly  declined  to  take  the  said 
Lawrence  into  hta  official  custody  and  keep- 
ing, with  the  Intent  and  purpose  of  avoid- 
ing a  certain  habeas  corpus  proceeding  now 
on  appeal  from  Upshur  county  to  the  Court 
of  Criminal  Appeals  of  Texas."  This  affida- 
vit is  also  sworn  to  by  B.  S.  Wallace  and  B. 
A.  Bagland.  It  will  be  observed  that  the  af- 
fidavit of  the  dty  marshal  shows  relator  is 
not  restrained  by  lilm,  and  the  affidavit  of 
relator  merely  shows  he  offered  his  person  to 
the  marshal  on  the  13th  of  January  In  order 
that  he  might  be  restrained,  which  was  re- 
fosed.  The  transcript  was  filed  in  thta  court 
on  January  8th.  Belator  further  states  that 
this  refusal  was  with  the  intent  and  purpose 
of  avoiding  a  certain  habeas  corpus  proceed- 
ing. Be  the  purpose  of  the  marshal  what  it 
may,  until  relator  la  Illegally  restrained  of  his 
liberty  this  court  has  no  jurisdiction  to  pass 
upon  the  case. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral is  accordingly  soatalned,  and  the  appeal 
is  dismissed. 


GRIFFITH  V.  STATE. 
<Goiirt  at  Criminal  Appeals  of  Texas.  Tan.  20^ 

CRIHZHAL  LAW-^INSTBUCnNO  ON  IiraANITT. 

1.  CharglDg  the  Jury  with  reference  to  in- 
sanity is  error.  Insanity  not  being  raised  by  the 
evidence,  though  there  ia  some  evidence  that 
defendant  was  weak-minded. 

Appeal  from  District  Court,  Parker  County; 
J.  W.  Patterson,  Jndge. 

Alfred  Griffith  appeals  from  a  conviction. 
Bevened. 

Preston  Marttai,  for  aj^llant  Jas.  G.  Wil- 
son, Co.  At^.,  and  Hovraid  Martin,  Asst 
Att7.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  Is  for 
rape,  the  poialty  assessed  being  17^  years 
In  penitentiary.  The  court  charged  the 
Jury  with  refereice  to  Insanity.  The  facts  do 
not  suggest  this  Issue.  We  deem  it  unneces- 
sary to  go  Into  a  statement  of  the  evidence,  as 
Insanity  Is  clearly  not  raised.  This  vras  er- 
ror. There  vras  some  evidence  Introdoced  go- 

f  L  8m  Cilininal  Iav.  vol.  14,  Cent  Dig.  i  18U. 


lug  to  show  appellant  was  not  a  strong-mind- 
ed negro,  but  nothing  to  show  Insanity. 

It  is  contended  that  the  evidence  is  not  suf- 
ficient to  support  the  conviction  for  rape.  We 
pretermit  a  discussion  of  that  question,  as 
the  case  win  be  tried  again  before  t  jury, 
and  the  verdict  may  be  different 

Bill  of  exceptions  was  reserved  In  regard  to 
the  question  of  venue,  and  the  sufficiency  of 
the  proof  In  respect  to  this  issue.  Upon  an- 
other trial  the  state  should  jjffove  this  mat- 
t^  deariy,  and  not  leave  it  open  to  conjec- 
ture. 

The  Judgment  Is  reversed,  and  the  canae 
remanded. 


DOTLB  V.  STATE. 
(Ooort  of  Criminal  Appeals  of  Texas.  Jan.  20; 

IWM.) 

AFPBAL-RBCOONIZANCB— BNTRT  AFTSR 
TERM— DISMISS  All. 

l.An  appeal  in  a  criminal  case  will  be  dis- 
miBsed  where  the  recognizance  was  not  entered 
into  during  the  term  at  which  conviction  was 
had. 

Appeal  from  Tarrant  County  Court;  B.  F. 
Milam,  Judge. 

Claude  Doyle  was  convicted  of  an  aggra- 
vated assault,  and  be  appeals.  Dismissed. 

Howard  Martin,  Amt  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Under  a  conviction  of  aggra- 
vated assault,  ^>pellant  wsb  lined  |1,000,  and 
given  two  years  In  the  county  Jail.  The  As- 
sistant Attorney  Gennal  has  filed  a  motion 
to  dismiss  the  appe^  on  the  ground  tbaX,  the 
recognliance  having  been  filed  after  term 
time,  this  court  waa  without  jurisdiction. 
TbB  teaa  of  court  adjonmed  October  31, 190S, 
and  the  recognisance  was  entered  Into  No- 
vember 21,  ISOB— about  20  days  after  the  ad- 
journment The  recognizance  must  be  ear 
tered  into  during  teem  time. 

The  motion  is  snstatoed.  The  appeal  la  ac> 
eordlngly  dlamlsaed. 


DOTIiB  V.  STATE. 
(Ooort  €ft  Criminal  Appeals  of  Texas.  Tan.  20, 

1904.) 

APPBAIi— RBCOGNIZANCB-BNTRT  AITEB 
TERM— DISHISSAL. 

1.  An  appeal  in  a  criminal  case  will  be  dis- 
missed  where  the  recognizance  was  not  entered 
into  during  the  term  at  which  the  convlctlrai 
was  had. 

Appeal  from  Tarrant  County  Oonrt;  B.  F. 

Milam,  Judge. 

Claude  Doyle  was  convicted  of  an  aggra- 
vated assault,  and  he  ai^eals.  Dismissed. 

Howard  Martin,  Aist  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  fbr 
aggravated  assault,  the  penalty  assessed  be- 
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lug  a  fiDe  of  11,000,  and  two  years  In  the 
county  Jail.  The  term  of  the  county  court 
at  which  this  coQvictton  occurred  is  shown 
to  have  adjourned  on  October  31,  1003,  and 
the  recognizance  was  entered  into  on  Novem- 
ber 2l8t  following— 21  days  after  the  court 
adjourned.  The  recognizance  must  be  entered 
into  at  the  term  of  the  court  at  which  the 
conviction  was  obtained.  The  motion  of  the 
Assistant  Attorney  General  to  dismiss  the  ap- 
peal is  therefore  well  taken. 
The  appeal  la  dismissed. 


BEARD  T.  STATE. 
(Coort  of  Criminal  Appeals  of  Texas.  Jan.  20, 
1901.) 

THBFT  OF  HORSE— 0FFBN8B  COHHITTBD  IN 
OKLAHOMA— INDICTMENT  —  REQUIBITBS  AND 
SU'FICIENCY—INSTRUGTIONS-PUNISHMBNT— 
DEFINITION  OF  THEFT— STATEMENT  ON  AP- 
PEAL—SU  FFIC  i  E  N  CY . 

1.  Au  indictment  under  Pen.  Code  1895,  art. 
951,  for  the  theft  of  a  horse,  charged  that  ac- 
cused, "in  the  territory  of  Oklahoma,  did  un- 
lawfully and  fraudulently  take,"  etc.,  which 
Baid  acts  by  the  accused  "were  by  the  laws  of 
the  territory  of  Oklahoma,  then  aud  there  iu 
force,  the  offense  of  theft,  and  which  said  acts, 
if  the  same  had  been  committed  in  the  state  of 
Texas,  would  then  and  there  liave  been  theft," 
etc.  Held,  that  the  indictment  was  snfflcient 
against  an  objection  that  it  failed  to  allege  the 
theft  of  the  horse  in  Oklahoma  Territory. 

2.  Theft  of  a  horse  is,  In  Texas,  per  se  a 
feluD}',  regardless  of  its  value,  and  hence  an 
indictment  for  the  theft  of  a  horse  under  Pen. 
Code  lti95,  art.  051,  authorizing  the  prosecution 
and  punishment  of  theft  in  another  state  or 
territory  as  if  It  bad  been  committed  In  the 
state,  where  the  stolen  property  Is  broi^ght  into 
the  state,  need  not  ntate  its  value. 

3.  A  charge  in  a  prosecution  for  horse  theft 
stated  the  punishment  as  provided  by  Pen.  Code 
1S95,  art.  881,  as  amended  by  Acts  1897,  p.  83, 
c.  67,  relating  to  the  pnnisbment  for  stealing 
horses,  and  it  was  objected  tliat  It  incorrectly 
stated  the  penalty  nnder  article  858,  relating  to 
theft  in  general.  Held,  that  the  latter  article 
did  not  apply  to  horse  theft,  and  the  court's 
charge  was  correct. 

4.  An  instruction  definiiw  theft  to  be  "the 
taking  of  corporeal  personal  property,"  etc.,  in- 
stead of  stating,  as  required  by  the  statute,  that 
it  is  the  "fraudulent  taking  of  corporeal  per- 
sonal property  belonging  to  another  without  his 
consent,"  etc.,  was  reversible  error. 

5.  If,  in  the  prosecution  of  a  theft,  committed 
in  Oklahoma  Territorr,  of  a  horse,  which  de- 
fendant brought  into  the  state,  the  statement  of 
facts  on  appeal  does  not  contain  the  laws  of 
the  territory.  It  does  not  authorize  a  conviction 
imder  Pen.  Code  1895.  art.  9-52,  declaring  that, 
to  render  a  person  fniilty  in  such  case,  it  must 
appear  that  by  the  law  of  the  territory  the  act 
committed  would  also  have  been  theft  there. 

Appeal  from  District  Court,  McLennan 
County;  Sam  R.  Scott,  .Tudge. 

Bud  Beard  was  convicted  of  horse  theft, 
and  be  appeals.  Reversed. 

H.  M.  Cammack,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Ttte  pnnlatament  of  appel- 
lant was  assessed  at  confinement  In  the  pen- 
itentiary for  a  term  of  eight  years  under  an 
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indictment  charging  substantially  as  follows: 
"That  on  or  about  the  Zid  day  of  February, 
1903,  and  before  the  presentment  hereof, 
with  force  and  arms,  one  Bud  Beard,  In  the 
territory  of  Oklahoma,  did  unlawfully  and 
fraudulently  take  from  the  [wssesslon  of  one 
J.  W.  Keyes  one  horse,  the  same  then  aud 
there  being  the  corporeal  personal  property 
of  and  belonging  to  the.  said  J.  W.  Keyee, 
without  the  consent  of  the  said  J.  W.  Keyes, 
and  with  the  Intent  then  and  there  on  the 
part  of  him,  the  said  Bud  Beard,  to  deprive 
the  said  J.  W.  Keyes  of  the  value  of  the  same, 
and  to  appropriate  the  said  horse  to  the  use 
and  benefit  of  him,  the  said  Bud  Beard,  and 
which  said  acts  by  the  said  Bud  Beard  were 
by  the  laws  of  the  territory  of  Oklahoma 
then  and  there  In  force  the  oflCense  of  theft, 
and  which  said  acts,  if  the  some  had  been 
committed  in  the  state  of  Texas,  would  tlien 
and  there  have  been  theft;  and  the  said 
Bud  Beard  did  afterwards  uulawfolly,  viz., 
on  or  about  the  20th  day  of  March,  1903. 
bring  the  aforesaid  horse  Into  the  state  of 
Texas  and  into  the  county  of  McLennan," 
etc.  Appellant  moved  to  quash  the  indict- 
ment because  It  contains  no  allegation  giving 
this  court  Jurisdiction;  it  falls  to  allege  the 
value  of  the  property  alleged  to  have  been 
stolen;  it  falls  to  allege  the  theft  of  tiie 
horse  In  Oklahoma  Territory,  and  the  value 
of  the  horse  to  be  $500  or  over;  because  said 
indictment  charges  ordinary  theft,  tmder  ar- 
ticle 858,  Pen.  Code  1895,  and  does  not  allege 
the  value  of  the  property;  it  does  not  charge 
the  offense  of  theft  of  animals,  under  arti- 
cle 881,  Id.;  because  It  falls  to  allege  any 
facts  that  would  constitute  a  felony  in  the 
teri-itory  of  Oklahoma,  and  fails  to  allege 
any  facts  that  would  constitute  a  felony  un- 
der the  laws  of  the  state  of  Texas.  In  our 
opinion,  the  indictment  is  sufficient.  In 
Clark  V.  State.  27  Tex.  App.  405,  11  S.  W. 
374,  construing  articles  951  and  952,  Pen. 
Oode  1895,  we  announced  th§  rule  to  be  that, 
if  a  person  commits  acts  In  another  state  or 
territory,  which.  If  committed  In  this  state, 
would  be  theft,  ond  subsequently  brings  the 
stolen  property  into  this  state,  be  can  be  pros- 
ecuted in  this  state,  and  punished  as  If  the 
theft  had  been  committed  In  this  state. 

Theft  of  a  horse  in  this  state  Is  per  se  a  fel- 
ony, regardless  of  value;  and  hence  it  Is 
not  necessary  to  state  the  value  of  the  ani- 
mal. The  motion  to  quash  was  properly 
overruled. 

Complaint  Is  made  as  to  the  following  por- 
tion of  the  charge:  "If  any  person  who 
shall  have  committed  an  act  in  any  foreign 
state  or  territory,  which,  if  committed  In 
this  state,  would  have  been  theft  of  prop- 
erty, and  shall  bring  such  stolen  property 
Into  this  state,  he  shall  be  deemed  guilty  of 
and  shall  be  punished  as  if  said  act  had  been 
committed  in  this  state,  to  wit,  by  confine- 
ment in  the  state  penitentiary  for  any  period 
of  time  not  less  than  two  nor  more  than  ten 
years."  Appellauf  a  objection  to  said  cbarge 
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Is  that  It  Incorrectly  statea  the  peualty  un- 
der nrtlele  858,  Pen.  Code  1895.  This  arti- 
cle does  not  apply  to  horse  theft,  and  the 
court's  charge  Is  correct.  See  article  881, 
Id.,  as  amended  by  Acti  Leg.  1S97,  p.  83, 
c.  67. 

Appellant  complains  of  the  omlSBion  in  the 
conrt'8  charge  because  he  failed  to  properly 
detine  theft  In  that  It  states  theft  to  be  'the 
taking  of  corporeal  personal  property,"  etc., 
omittit^  to  state,  as  reiiulred  by  the  statute, 
that  It  Is  the  "fraudulent  taking  of  corporeal 
personal  property  belonging  to  another,  with- 
ont  liis  consent,"  etc.  This  omission  occurs 
in  seTCral  portions  of  the  charge.  Under  tbe 
antboritiea  this  ts  error. 

TTpon  an  ezamlnatlou  of  the  statement  of 
facts  we  note  that  it  does  not  contain  the 
laws  of  the  territory  of  Oklahoma.  This  is 
necessary  in  order  to  malie  out  facts  author- 
ising a  conviction  under  article  952,  Pen. 
Code  1896. 

Because  of  the  omission  in  the  court's 
clurge.  and  the  omission  In  tbe  facts  of  the 
laws  of  the  territory  of  Oklahoma,  the  Judg- 
ment iM  rerersed,  and  the  caiue  remanded. 


Ex  parte  HBYMAN. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  20, 
1904.) 

INTOXICATINQ  LIQUORS  —  LOCAL  OPTION  — 
CREATION  OF  DISTRICTS— POWERS  OF  COM- 
MISSIONERS' COURT— CONSTITUTIONAL  AND 
STATUTORY  PROVISIONS  —  CONSTRUCTION  — 
UNCONSTITUTIONAL  LEQISIiATION. 

1.  CoDCt  art  16,  {  20,  directing  the  Legisla- 
ture to  enact  a  law  whereby  any  county,  jus- 
tice precinct,  town,  city,  or  sucn  8ubdiTi9i<m8 
of  the  coon^  as  may  be  "designated"  by  the 
coDBmissionerB'  court  of  said  coua^,  may  de- 
termine from  time  to  time  whether  the  sale  of 
intoxit-ants  shall  be  prohibited  within  tbe  pre- 
scribed limits,  empowers  the  Legislature  to  au- 
thorise tlie  commissiouers'  court  to  designate 
some  other  existing  subdirision  of  tbe  county 
than  one  of  those  euumerated,  but  does  not 
sanction  a  law  which.  like  I>aws  It^l,  p.  235, 
('.  162,  authorizes  tbe  oommissioners'  court  to 
combine  two  or  more  political  subdivisions  of 
a  county  into  a  local  option  district,  thns,  in 
effect  creating  a  new  subdirision. 

2.  Const  art.  16,  |  20,  which,  after  naming 
certain  known  sabdiTisIons  of  counties,  author- 
ized the  Legislature  to  empower  tbe  commis- 
sioners' court  to  deaiKQQte  such  other  subdiri- 
sioQS  of  a  county  for  local  option  purposes  as  it 
might  choose,  must  be  construed  as  conferring 
tm  the  commissIonerB'  court  power  to  name 
some  existins  subdiTision,  oUier  than  those  enu- 
merated, and  not  to  create  new  sabdlvisious. 

3.  The  mode  of  action  prescribed  by  Const, 
art.  16,  i  20,  which  directs  tbe  Legislature  to 
enact  a  law  whereby  local  option  may  be  ef- 
fected fai  any  counly,  justice  precinct,  town, 
city,  or  other  subdivision  designated  by  the  com- 
missioners* court  is  exclusive;  and,  although 
tbe  Legislature  may  itself  create  new  subdivi- 
sions of  a  county  for  local  option  purposes,  it 
cannot  as  it  attempted  to  do  oy  Laws  1897,  p. 
235,  c.  162,  authorize  the  commissioners'  court 
to  designate  a  dlfferrat  subdivision  than  those 
already  in  existence,  even  though  its  action  in 
so  doing  results  merely  in  sccompllshing  direct- 
ly what  it  can  lawfully  accomplish  Indirectly. 

4.  Const,  art.  16,  |  20,  directing  the  Legisla- 
ture to  enact  a  law  by  which  the  voters  of  any 


county,  justice  precinct,  town,  dty,  or  such  sub- 
division of  the  county  as  may  be  dMlguated  by 
the  commissioDers'  court,  may  determine  from 
"time  to  time"  whether  intoxicating  liquors  shall 
be  prohibited,  contemporarily  construed  by  the 
enactment  of  Sayles'  Ann.  Civ.  St.  1897,  arts. 
3393-38!>5,  which  guarantied  to  voters,  should 
they  adopt  local  option,  a  right  to  hold  another 
election  in  the  territory  after  the  expiration  of 
a  certain  time,  constrains  the  Legislature  to 
preserve  the  autonomy  of  the  localities  named, 
in  order  that  the  right  to  again  vote  upon  tbe 
question  may  be  conserved;  and  Laws  1897,  p. 
235,  c.  1^,  which  empowers  tbe  commissioners' 
court  to  combine  several  justices'  precincts, 
whether  wet  or  dry,  necessarily  imperils  the 
right  to  rote  periodically  in  each  district  ou  the 
question  of  prohibition. 

5.  Const  art  16,  1  20,  directing  the  Legisla- 
ture to  enact  a  law  by  wliidi  local  option  may 
be  passed  upon  in  any  county,  justice  precinct, 
town,  city,  or  other  subdivisiou  of  the  county 
designated  by  the  commissioners'  court,  contem- 
plated that  local  option  districts  in  a  county 
should  be  contiguous;  and  Laws  1897,  p.  285, 
c.  162,  which  authorizes  a  commissioners^  court 
to  combine  different  justices'  precincts  into  a 
local  option  district,  without  auy  requirement 
that  the  precincts  should  be  contiguous,  makes 
possible  a  result  not  contemplated  by  tbe  Con- 
stitution. 

6.  Conceding  that  Laws  1897,  p.  235,  c.  162, 
authorizing  the  commissioners'  court  to  combine 
county  subdivisions  Into  one  local  option  dis- 
trict, is  not  repugnant  to  Const,  art.  16,  i  20. 
relative  to  local  option,  it  mast  be  construed  in 
the  light  of  other  existing  legislation  (Sayles' 
Ann.  ClT.  St  1897,  arts.  8393-3395),  which 
guaranties  periodical  rotes  at  two-year  interraU 
on  the  question  of  prohibition;  and  hence  the 
action  of  the  comuiissioiiers'  court  in  including 
within  one  local  option  district  precincts,  the 
staEus  of  which  as  wet  or  dry  had  already  been 
fixed  upon  them  with)i>  a  two-year  period,  was 
unauthorized. 

7.  Acquiescence  by  the  courts  in  the  exerciue 
of  power  under  unconstitutional  legislation, 
though  continued  for  any  length  of  time,  cannot 
legalize  snch  exercise  of  power  when  dearly 
usurped. 

Brooks.  J.,  dissenting. 

Original  application  by  Edward  Heyman 
for  a  writ  of  habeas  corpus.  Relator  dis- 
charged. 

J.  T.  Adams,  Colp  &  Giddlngs,  and  Davis 
Sc  Garnett,  for  relator.  Howard  Martin,  Asst. 
Atty.  Oen,,  Lewis  Rogers,  C-  L.  Potter,  and 
Gofer  ft  ThomasoD,  for  the  State. 


HENDKRSOX,  J.  This  is  an  original  ap- 
plication to  this  court  for  the*  writ  of  habeas 
corpus,  which  was  granted  by  the  presiding 
judge  in  vacation,  and  made  returnable  be- 
fore the  full  court  Bud  now  comes  before 
us  for  determination.  It  appears  from  the 
record  that  under  the  orders  of  the  commis- 
sioners' court  of  Cooke  county,  made  on  July 
IS,  1903,  an  election  was  held  for  local  op- 
tion on  August  8,  1903,  for  all  of  said  county, 
except  one  precinct,  to  wit  Burns  City  pre- 
cinct and  that  prohibition  carried  In  said 
seven  precincts,  but  the  precinct  in  which 
the  offense  relator  is  charged  to  have  com- 
mitted, to  wit  Precinct  No.  1,  anti-prohibi- 
tion carried.  After  prohibition  had  been  put 
Into  effect  by  publlcatioQ.  relator  was  ar- 
rested tor  selling  Intoxicating  liquors  In  said 
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Precinct  No.  1  in  Tlolatlon  of  the  prohlU- 
tlou  law  as  adopted  in  all  said  seven  pre- 
cincts; and  he  has  invoked  the  power  of 
thlB  court  by  habeas  corpos,  insisting  that 
said  election  was  void,  because  the  commla- 
sloners'  court  of  Cooke  county  had  no  right, 
under  section  20  of  article  16  of  the  Consti- 
tution of  1S76,  ae  amended  in  1891,  to  com- 
bine said  seven  Justice  precincts  Into  one 
local  option  subdivision  of  said  county.  It 
further  appears  from  the  record  that  Justice 
Precinct  No.  4  of  Cooke  county,  known  as 
"KoxtoQ  Precinct,"  adopted  prohibition  by  an 
election  held  on  June  27,  1884;  that  Precinct 
No.  6,  known  as  "Valleyvlew  Precinct,"  adopt- 
ed prohibition  at  an  election  held  on  MarcK 
7,  1901;  that  Precinct  No.  2,  known  as  the 
"Dexter  Precinct,"  adopted  prohibition  at  an 
election  held  on  March  18,  1902;  that  Pre- 
cinct No.  7,  known  as  the  "CalllBburg  Pre- 
cinct," adopted  prohibition  at  an  election 
held  on  October  18,  1902;  that  Precinct  No. 
5,  known  as  the  "Marysvllle  Precinct,"  re- 
jected prohibition  at  an  election  held  on  De- 
cember 13,  1902;  that  Precinct  No.  3,  known 
as  the  "Bums  City  Precinct,"  and  which  was 
not  included  in  this  local  option  election, 
adopted  prohibition  at  an  election  held  on 
December  18,  1902;  that  Precinct  Xo.  1, 
known  as  the  "Gainesville  Precinct,"  and  Pre- 
cinct No.  8,  known  as  the  "Muenater  Precinct," 
have  never  adopted  local  option  until  this  last 
election.  It  will  be  further  seen  that  the 
entire  county  of  Cooke  refused  to  adopt  pro- 
hibition at  an  election*  held  on  May  24,  1902. 
Thus  it  will  be  observed  that  the  commis- 
sioners* court  combined  said  seven  Justice 
precincts  of  Cooke  county  Into  one  local  op- 
tion subdivision,  with  the  status  as  to  local 
option  fixed  upon  them  as  above  shown. 
This  was  done  nnder  the  amendment  to  ar- 
ticle 3384,  Rev.  St.  1895.  passed  by  the  Twen-  | 
ty-FIfth  Legislature  (Acts  1897.  p.  235,  c.  162),  j 
which  gave  to  the  county  commissioners  au- 
thority to  Include  two  or  more  Justice  pre- 
cincts into  a  subdivision  for  the  purpose  of 
holding  a  local  option  election.  Relator  In- 
sists that  this  cannot  be  done,  under  a  proper 
construction  of  section  20  of  article  16  of  the 
Constitution,  and  authorities  which  have  in- 
terpreted the  same.  On  the  other  hand,  the 
state  Insists  tiiat  the  commissioners*  court 
of  Oooke  county  was  authorized  to  do  what 
they  did  in  carving  out  and  designating  said 
snbdlTlslon,  by  said  amendment  to  article 
3384,  Sayles*  Ann.  av.  St  18U7.  and  that  that 
amendment  was  authorized  by  section  20  of 
article  16  of  the  Constitution  of  1891.  It  is 
Insisted  that  this  question  is  res  adjndlcata, 
under  the  decisions  of  this  court,  and  we  are 
referred  to  Williams  v.  State,  81  S.  W.  654. 
Kx  parte  Brown,  34  8.  W.  131,  RIppy  v.  State, 
68  S.  W.  687,  Medford  v.  State,  74  S.  W.  768, 
and  other  cases.  And  It  is  urged  tliat  this  view 
Is  also  supported  by  the  decisions  of  our  Courts 
of  Ctvll  Appeals,  and  we  are  cited  to  Kidd  v. 
Truett,  68  S.  W.  810,  Martin  v.  Mitchell,  74 
S.  W.  665,  7  Tex.  Ct  Rep.  716,  Sweeney  et  al.  : 


V.  Webb  et  aL,  76  S.  W.  766,  8  Tex.  Ct  Rep. 
307,  and  other  cases.  We  have  examined  the 
authorities  referred  to,  and  are  constrained 
to  differ  with  counsel  r^resenting  the  state 
as  to  what  was  really  decided  in  those  cases. 

In  the  Williams  Case,  supra,  it  was,  in- 
deed, assumed  that  a  local  option  election 
could  be  held  in  two  Justice  precincts;  but 
the  main  question  there  seems  to  have  been 
whether  or  not  the  same  should  be  describ- 
ed by  metee  and  bounds,  and  no  question 
was  made  as  to  the  status  of  either  of  said 
precincts  as  to  local  option  at  the  time. 
Presumably  they  were  not  Nor  was  the 
constitutional  question  presented  there  as  It 
Is  here.  However,  the  court  in  passing  on 
the  case,  stated,  in  general  terms,  that  a 
subdivision  may  consist  of  a  whole  of  the 
Justice  precinct  and  a  part  of  another  or 
others,  or  two  or  more  Justice  precincts. 
This  case  followed  Ki  parte  Brown  (Tex. 
Or.  App.)  34  S.  W.  131.  Both  cases  wexe  de- 
cided under  the  act  of  the  Legislature  of 
1S83,  which,  in  terms,  authorized  the  Legis- 
lature to  carve  oat  any  territory  of  a  county, 
and  make  a  Bubdlvlsion  of  it,  regardless  of 
the  known  political  subdivisions  of  a  county. 
In  neither  of  these  cases  was  the  constita- 
tlonal  question  discussed,  but  It  appears  to 
have  been  assumed  that  the  act  was  consti- 
tutional, and  merely  the  effect  of  the  legisla- 
tion on  the  subject  was  reviewed.  Rippy's 
Case,  supra,  was  subsequent  to  the  act  of 
1897,  which  amended  article  8384  of  the  local 
option  act,  repealing  the  power  of  the  Leg- 
islature to  authorize  the  commissioners'  court 
to  carve  out  a  subdivision,  and  sut»tltuting 
in  Hen  thereof  the  authority  of  the  commis- 
sioners' court  to  embrace  two  or  more  subdi- 
vl^ons  of  a  coimty  into  one  local  option  terri- 
tory. It  is  true,  in  Rippy's  Case  two  local  op- 
tion Justice  precincts  were  embraced  In  the 
same  local  option  territory  aa  a  commlssioo- 
ers'  precinct.  One  of  these  had  gone  wet 
within  two  years  before  the  election,  and  the 
other  had  gone  dry .  within  the  two  years 
prior  to  the  election  in  said  commissioners* 
precinct  But  tlils  phase  of  the  question  was 
uot  discussed  In  the  opinion,  although  it  may 
have  been  incidentally  raised.  The  case 
appears  to  have  been  decided  upon  the  au- 
thority of  Ex  parte  Fields,  39  Tex.  Cr.  B. 
50,  46  S.  W.  1127,  which  was  authority  for 
holding  that  a  county  election  could  be  held, 
regardless  of  the  status  of  the  various  pre- 
cincts of  the  county  as  to  local  option;  and 
the  court  appears  to  have  treated  a  commis- 
sioners* precinct  which  might  embrace  two 
or  more  Justice  precincts,  on  the  same  prin- 
ciple as  a  county  election.  As  far  as  this 
case  is  concerned,  it  Is  not  necessary  here 
to  discuss  that  question,  as  the  election  here 
complained  of  was  not  held  in  a  commis- 
sioners' iK«clnct  In  Medford's  Cbse,  sapra, 
tlie  court  merely  said.  In  passing  apon  otba 
questions,  that  the  commissioners*  court  un- 
questionably has  authority  to  create  sobdt- 
Tlslons  tor  local  option  pnrposeer  but  tlili 
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was  not  necessary  to  that  ded&Ion.  And  It 
may  be  said  as  to  other  cases  that  there  may 
be  eipreBslons  used  and  propositions  stated 
assuming  the  constitutionality  of  the  acts  of 
the  Legislature  above  alluded  to,  yet,  so  far 
as  we  are  advised,  none  can  be  found  In 
which  the  constitutional  question  here  In- 
volved was  presented  and  discussed. 

Xor  do  we  believe  It  can  be  asserted  that. 
In  the  civil  eases  on  local  option  which  have 
gone  before  our  supreme  dvll  tribunals,  the 
constitutional  question  as  to  the  authority 
of  the  Legislature  to  authorize  the  commls- 
Blonws'  court  to  arbitrarily  carve  out  local 
option  territory,  or  to  join  together  known 
political  subdivisions  of  the  county  into  local 
option  territory,  has  ever  been  presented  and 
decided.  In  Kidd  v.  Truett  (Tex.  C^v.  App.) 
68  S.  W.  310,  the  court  ai^ears  to  have  taken 
Jurisdiction  of  the  question  as  to  the  valid- 
Ity  of  a  local  option  election  In  a  school  dis- 
trict which  embraced  a  part  of  Justice  pre- 
cinct where  local  option  already  prevailed, 
and  to  have  held  such  election  1^1,  though 
we  note  the  dissent  of  Templeton,  J.  This 
decision  was  rendered  prior  to  the  case  of 
Norman  v.  Thompson  et  al.  (Tex.  Sup.)  72  S. 
W.  62,  in  which  the  Supreme  Court  held  that 
in  a  contested  election  case  the  court  only 
had  Jurisdiction  of  matt^  transpiring  on 
the  day  of  the  election,  such  as  fraud,  etc., 
which  might  render  the  election  void.  Nor 
did  the  court  In  Kldd  v.  Truett  discuss  the 
constitutional  question  as  bearing  on  the 
right  of  the  commissioners*  court  to  order  an 
election  in  territory  a  part  of  which  already 
had  local  option.  Under  the  view  we  enter- 
tain, as  win  be  hereafter  shown,  there  can 
be  no  question  as  to  the  power  of  the  com- 
missioners' court  to  order  an  election  in  ei- 
ther commissioner's  precincts  or  a  school  dis- 
trict where  no  part  of  the  territory  Is  at  the 
time  under  local  option.  Nor  was  the  Om- 
stitution  discussed  In  Martin  v.  Mitchell,  74 
8.  W.  S65,  7  Tex.  Ct  Rep.  716,  although  the 
court  passed  on  the  validity  of  the  local 
option  election  In  Commissioners*  Precincts 
1,  3,  and  4  of  said  county.  Judge  Stephens 
remarked  in  that  case  tliat  under  Norman  v. 
Thompson,  supra,  he  did  not  believe  the  court 
had  Jtuisdiction  to  decide  the  questions  in- 
volved In  said  case.  In  Sweeney  v.  Webb, 
76  S.  W.  766,  8  Tex.  Ot  Hep.  397,  the  able 
Judge  who  rendered  that  opinion  did  not  as- 
sume to  construe  the  power  of  the  Legislature 
to  create  subdivisions  under  the  local  option 
clause  of  the  Constitution,  but  expressly  stat- 
ed that  the  election  In  the  particular  case 
was  a  county  election,  and,  if  the  act  com- 
plained of  was  subject  to  constitutional  ob- 
jection, it  would  not  have  the  eftect  to  make 
the  -whole  act  void,  etc.  Oxford  v.  Frank, 
70  8.  W.  426,  5  Tex.  Ct  Hep.  941,  Involved 
a  local  option  election  in  Brath  county  held 
in  1002,  and  Invt^ved  the  attempt  by  the 
commiselonere*  court  to  arbitrarily  carve  out 
territOTy  not  theretofore  constituting  a  po- 
litical nibdlvlBion  ot  the  conn^.  The  effect 


of  that  decision  was  simply  to  hold  that  the 
prior  act  of  1893  had  been  repealed  by  the 
amendment  of  1887  to  article  8384.  Howev- 
er, the  court  says:  "The  power  of  the  peo- 
ple in  a  given  section  in  effect  to  enact  a 
law  for  such  territory  is  In  its  nature  essen- 
tially legislative,  and  depends  upon  constl- 
tntioual  and  legislative  grant  The  consti- 
tutional provision  operative  in  the  Instance 
before  us  does  not,  In  express  terms,  con- 
tain such  grant  It  is  not  in  this  particu- 
lar self-enacting,  but  it  is  thereby  made  the 
duty  of  the  regularly  constituted  legislative 
body  to  enact  a  local  option  law  for  the 
specific  purpose."  The  learned  Judge  fur- 
ther says:  "The  discretion  vested  in  the 
commissioners*  court  by  this  amendment  was 
limited  to  the  designation  of  the  particular 
one  or  more  of  the  political  subdivisions  of 
the  county  theretofore  in  existence,  and  did 
not  extend  bo  as  to  authorize  said  court  to 
arbitrarily  select  and  fix  a  territory,  Ignoring 
and  segregating  such  political  subdivisions." 
We  think  the  court  was  eminently  correct 
in  holding  that  the  act  of  1897  superseded 
the  act  of  1893  and  repealed  it  and  that  was 
the  only  real  question  involved  in  the  case, 
aside  from  some  questions  of  procedure. 

However,  as  stated  before,  no  matter  what 
may  have  been  the  holding  of  the  Court  of 
Civil  Appeals  and  the  Supreme  Conrt  upon 
these  questions,  in  our  opinion,  since  the  de- 
cision In  Norman  v.  Thompson,  supra,  none 
of  them  would  be  authority  upon  any  ques- 
tion concerning  the  local  option  election,  ex- 
cept what  transpired  on  the  day  of  the  elec- 
tion, hindering  a  full  and  fair  election.  How- 
ever, we  may  be  In  ^or  in  the  analysis  of 
the  cases  above  discussed,  and  what  they 
really  hold;  still,  the  question  is  an  open 
one  until  It  la  decided  correctly.  Bspedally 
is  this  true  when  for  the  first  time  our  atten- 
tion Is  called  to  the  legal  status  of  Justice  pre- 
cincts that  are  dry  nnder  the  vote  of  the  peo- 
ple thereof,  and  the  power  under  the  law  to 
combine  these  precincts  vrlth  others  that  are 
wet  Moreover,  back  of  this  Is  the  question 
as  to  the  proper  construction  of  our  Constitu- 
tion on  the  subject  of  local  option.  In  order  to 
present  the  question,  we  quote  section  20  of 
article  16— being  the  amended  Constitution  of 
1891— as  follows:  "The  Legislature  shall  at 
its  first  session  enact  a  law,  whereby  the 
qualified  voters  of  any  county.  Justice  pre- 
cinct town,  city  (or  such  subdlviston  of  the 
county  as  may  be  designated  by  the  commis- 
sioners' court  of  said  county)  may  by  a  ma- 
jority vote  determine  from  time  to  time, 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  Umite." 
The  Constitution  of  1876  was  an  exact  conn- 
terpart  of  the  above,  except  the  langoage  re- 
lating to  subdivisions  of  a  county. 

Now,  the  question  occurs,  what  OSA  the 
framers  of  the  Constitution  mean  by  author- 
ising the  commissioners'  court  to  "designate" 
a  subdivision  of  the  county?  Dkl  they,  by 
the  use  of  this  term,  authoilM  the  commls- 
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sloners'  court  to  create  a  subdlvlBion,  or  did 
they  mean  that  they  had  authority  to  name 
other  existing  Bubdivislona  of  a  oounty?  Re- 
curring to  the  defltUtlon  of  the  term  "desig- 
nate," we  find  It  means,  "To  point  out.  or 
mark  with  some  particular  token;  to  show  or 
point  out;  to  Indicate  by  description,  or  by 
something  known  or  determinate."  Amer.  & 
Eng.  Ency.  of  Law,  vol.  9,  p.  40C,  and  author- 
ities there  cited.  "Create"  means  "to  bring 
Into  being;  to  cause  to  exist;  to  produce;  to 
make."  Amer.  &  Eng.  Ency.  of  Law.  vol. 
8,  p.  228,  and  authorities  there  cited. .  These 
definitions  we  understand  to  be  the  ordinary 
and  common  meaning  of  these  terms.  As  was 
said  by  Chief  Justice  Marshall  in  Gibbons  t. 
Ogdeu,  9  Wheat.  1,  6  L.  Ed.  23,  "The  framers 
of  the  Constitution,  and  the  people  who  adopt 
It,  must  be  understood  to  have  employed 
words  in  their  natm-al  sense,  and  to  faave  in- 
tended wliat  they  said." 

Now.  if  we  assume,  as  we  must,  that  the 
Constitution  builders  used  these  terms  to  ex- 
press accurately  what  they  meant,  then  It 
follows  inevitably,  when  the  Legislature  was 
given  power  to  authorize  the  commissioners' 
court  to  designate  such  divi^on  of  the  county 
for  local  option  purposes,  or  in  which  to  hold 
a  local  option  election,  it  was  simply  Intended 
to  give  It  (the  Legislature)  the  power  to  au- 
thorize the  commissioners'  court  to  designate 
(that  is,  name)  some  other  subdivision  of  the 
county.  If,  on  the  other  hand,  it  was  intend- 
ed to  confer  such  authority  as  Is  claimed  by 
the  state,  it  would  have  been  an  easy  matter 
to  have  used  the  word  "create"  in  the  Consti- 
tution, instead  of  "designate."  At  the  same 
time,  we  would  not  I>e  understood  aa  holding 
that  there  might  not  be  conditions  imder 
wldch  the  word  "designate"  could  be  twisted 
from  its  ordinary  meaning  and  signification, 
80  as  to  make  it  mean  "create."  "However, 
there  must  be  a  real  difficulty  of  construe- 
tlon  to  be  solved,  before  we  would  tie  author- 
ized to  resort  to  extrinsic  aid,  for,  where  no 
ambiguity  or  doubt  appears  In  the  law,  the 
court  should  confine  Its  attention  to  the  law, 
and  not  allow  extrinsic  circumstances  to  In- 
troduce a  difficulty  where  the  language  is 
plain."  Cooley's  Const.  lAm.  p.  84.  liooklng 
at  the  clause  in  question,  it  is  plain  enough, 
and  suggests  no  difficulties  as  to  construc- 
tion. There  Is  nothing  In  the  environments 
of  the  section,  or  in  the  conditions  surround- 
ing It,  which  to  our  minds  creates  any  diffi- 
culty such  as  would  require  us  to  resort  to 
extraneous  help  In  order  to  give  It  a  meaning 
different  from  Its  ordinary  signification. 
Xames  are  used  In  the  Constitution  to  point 
out  known  sul>divisIons  of  a  county;  that  Is, 
the  voters  of  a  county.  Justice  precinct,  town, 
or  city  are  authorized  to  vote  on  local  option; 
and  then  the  Legislature  is  permitted  to  au- 
thorise the  commissioners'  court  to  designate 
a  subdivision  of  the  county;  using  through- 
out In  naming  the  places  where  the  right  of 
local  option  could  be  exercised,  the  singular 
number,  and  not  the  plural.  And  these  par- 


ticular subdivisions  named  are  authorized  to 
vote  on  local  option,  not  only  once,  but  from 
time  to  time.  Now,  if  the  subdivisions  enu- 
merated by  name  in  the  Constitution  had 
been  the  only  known  political  subdivisions  of 
a  county,  there  might  be  some  semblance  of 
authority  to  give  to  the  word  "designate"  a 
different  meaning  from  that  In  which  It  is 
ordinarily  accepted.  But  the  fact  Is  that,  at 
the  time  of  the  adoption  of  both  the  original 
and  subsequent  amendment  to  the  Constitu- 
tion on  the  subject  of  local  option,  there  were 
other  known  political  subdivisions  of  a  coun- 
ty. The  Constitution  itself  provided  for  com- 
missioners' precincts,  and  school  districts  had 
been  created  by  the  Legislature  long  before 
the  constitutional  clause  In  question  wub 
adopted. 

The  act  of  1897  amending  article  33S4 
shows  that  the  Legislature,  in  authorizing  a 
vote  on  local  option,  named  the  places  named 
In  the  Constitution,  and,  under  the  power 
conferred  to  designate  such  subdivision,  etc., 
followed  this  obvious  Interpretation  of  the 
Constitution  In  naming  commissioners'  pre- 
cincts and  school  districts  which  were  sub- 
divisions of  the  county  then  existent.  Haw- 
ever,  they  did  not  stop  there,  but  then  pro- 
ceeded to  interpolate  or  Ingraft  a  new  provi- 
sion on  the  Constitution;  that  Is,  they  autlior- 
Ized  the  commissioners'  court,  under  its  pow- 
er to  designate,  to  combine  any  two  or  more 
of  such  political  aubdlvlsious  of  a  county  hito 
a  local  option  precinct  (see  Gen.  laws  1897. 
25th  Leg.  p.  22o,  c.  162);  thus,  as  we  maio- 
tain,  creating  new  subdivisions  of  the  county 
for  local  option  purposes.  We  believe  It  is  a 
rule  of  universal  construction,  applicable  to 
Constitutions  as  well  as  laws,  where  the  In- 
strument gives  the  Legislature  the  power  to 
do  a  thing,  and  prescribes  the  mode  of  doing 
it,  the  method  prescribes  measures  the  limit 
of  ttie  power  granted;  that  is,  "wliere  the 
means  for  the  exercise  Of  a  granted  power 
are  given  no  other  or  different  means  can  be 
Implied  as  being  more  effectual  or  conven- 
ient." "When  the  Constitution  defines  the 
circumstances  under  which  a  right  may  be 
exercised  or  a  penalty  Imposed,  the  specifica- 
tion is  an  implied  prohibltlou  against  the  I^- 
islatlve  interference  to  add  to  the  condition, 
or  to  extend  the  penalty  to  other  cases." 
Cooley,  Const.  Lim.  pp.  78.  78.  And  see  Ex 
parte  Brown  (Tex.  Cr.  App.)  42  S.  W.  I^,  70 
Am.  St.  Rep.  748. 

Now,  in  consonance  with  this  view,  it  is 
evident  that  the  Constitution  has  provided 
the  mode  in  which  local  option  can  be  voted 
upon,  and.  In  providing  this  mode,  it,  ex  vi 
termini,  prohibited  any  other  mode;  and  the 
attempt  to  create  other  localities  than  those 
named  is  not  only  without  constitutional  war- 
rant, but  is  in  direct  violation  of  the  provi- 
sion In  question.  The  Constitution  locates 
the  right  to  vote  upon  local  option.  It  is  giv- 
en to  the  localities  named,  and  nowhere  does 
It  authorize  two  or  more  of  these  localities  to 
be  combined;  and  such  oomblnatlon  not  only 
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TtoUtes  tlie  letter,  but,  m  we  understand,  the 
rery  spirit,  of  tbe  enactment 

AgaSn,  tt  Is  a  general  rnle  of  construction 
that,  where  general  words  follow  an  enumera- 
tion of  persons  or  tblngs  designated  ti7  words 
of  ar  particular  or  speciflc  meaning,  soch 
words  ere  regarded  as  limited  In  their  mean- 
ing by  tbe  former,  and  are  beld  only  to  em- 
brace persons  or  tblngs  of  the  same  general 
kind  or  class  as  tiiose  specifically  mentioned. 
And  tills  mie  can  only  be  discarded  where 
tbe  legislatire  intent  is  plain  to  the  contrary. 
Am.  &  Eng.  Bncy.  of  Law,  toI.  17,  p.  6; 
BlaA  on  Inter,  of  Laws,  p.  141;  Bndllch  on 
Inter,  of  Stat.  pp.  405  to  408,  inc.;  WUtfteld 
V.  Terrell  Bros.  (Tex-  dir.  App.)  62  S.  W.  118; 
Watte  T.  State,  61  Tex.  187.  Now,  nnder  the 
abore  rnle  of  constmctlon,  when  the  Consti- 
tution named  certeln  known  snbdivlslfma  of 
counties,  and  then  anthorised  the  Legislature 
to  empower  tbe  commlaslonera'  court  to  deslg- 
DBte  each  other  snbdlTlslon  of  a  county  for 
Io(»l  t^ftkok  puiposes.  obTloudy  .we  would 
understand  that  the  power  conferred  was  to 
name  some  other  existing  subdivision,  such 
as  those  already  mentioned.  "Such,"  In  this 
connection,  we  think  unmistakably  means 
sabdlrMons  of  like  diaracter;  political  snb- 
dlridons  of  the  county. 

However,  It  may  be  contended  that  inas- 
much as  it  Is  conceded  that  a  commlsslon- 
cn"  prednct  or  a  sdiool  ^Ustrlct  may  embrace 
two  or  more  justice  precincts,  or  parts  there- 
of, or  embrace  towns  and  dtles,  tbe  Legis^ 
lature  can  do  directly  what  It  -is  authorized 
to  do  indirectiy;  that  Is,  it  can  bring  to- 
gether originally  two  or  more  Justice  pre- 
dncts,  and  tbw  conatltut©  the  same  local 
option  territory.  We  answer  this  by  tiw 
observation  tbat  the  Comstltntion  authorises 
tbe  one*  but  does  not  authorize  the'  other. 
"Ite  lex  acrlpta  est"  As  we  have  seen,  the 
Oottstitntion  undertook  to  locate  certain  ter- 
ritory In  which  the  people  should  be  autlioi^ 
l«d  from  time  to  time  to  vote  on  local  op- 
tion. It  ptdnted  out  the  mode  by  which  the 
right  was  to  be  .nerdsed,  and  It  gave  the 
people  of  these  localities  the  right  from  time 
to  time  to  vote  upon  local  option.  And  by 
the  rule.  "Bxpressio  unlns  ^  excluslo  nito- 
ns," it  inhibited  any  other  mode.  The  at- 
tempt by  the  Leglelature  to  combine  two  or 
more  of  such  preclncta  was  a  creative  act 
delocallzlng  a  right  guarantied  the  localities, 
and  destructive  of  tbe  constitutional  provi- 
sion. 

Nor  Is  tUs  view  at  all  antegoiriEed  by  tbe 
fact  that  regardless  of  any  or  all  of  the  sub- 
divisions of  a  county  as  to  local  option,  the 
people  are  authorized  to  hold  a  local  option 
election  for  tbe  entire  county,  because  the 
greater  Includes  the  less,  and  the  Constitu- 
*  tion  Itself  guaranties  the  right  to  vote  on 
local  optton  In  the  county.  This  Is  the  doc- 
trine announced  In  Ex  parte  Field,  89  Tex. 
Cr.  R.  .SO.  46  S.  W.  1127.  As  we  understand 
that  decision.  It  holds  the  Gonstltutlon  places 
the  questton  on  the  same  footiiiig  as  to  each 
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of  the  subdivisions  thereof,  but  inasmuch  as 
tbe  county  is  tbe  larger,  and  embraces  all 
the  subdlvldons,  no  subdivision  can  defeat 
Ite  right  to  hold  an  election  on  local  option. 
It  Is  certainly  not  authority  for  holding  that 
tbe  Ii^;iBlature  can  arbitrarily  embrace  two 
or  more  named  subdivisions  ot  a  county  into 
local  option  terrltcny. 

The  views  we  have  esgpressed  are  strength- 
mied  and  re-enforced  when  we  come  to  look 
at  the  local  option  law  Iteelf ,  which  guaran- 
ties to  votras  wUch  have  adopted  local  op- 
tion the  right  to  hdd  another  election  in 
such  territory  after  tbe  expiration  of  a  cer* 
teln  time.  Saylea'  Ann.  Otv.  St  1887,  arte. 
S89S-8896.  This  was  a  contemporary  con- 
struction of  the  id^t  confraied  by  the  Cbn- 
stltution  on  the  localities  named  to  vote  on 
the  question  of  prolilbltlon  "from  time  to 
time."  By  this  provision  they  were  con- 
strained te  preserve  the  autonomy  of  the  lo- 
calities named,  In  order  that  tfa^  might 
exercise  tibelr  constitutional  right  to  again 
vote  upon  the  quuftlon.  This  Is  In  cimso- 
nance  vrltii  the  decision  in  Ex  parte  Blllott 
72  S.  W.  8S7,  7  Tex.  Ct.  Rep.  50,  wbereln  It 
is  said:  "The  fai^  that  tiie  Legislature  may 
alter  the  provisions  <rf  a  local  option  law 
cannot  affect  territories  in  which  Ibe  law  la 
then  in  force.  Tbe  law  in  force  in  the  given 
territory  will  stend  as  Ito  imwlslons  were  nt 
tbe  time  It  was  voted  in  oporatton,  despite 
subsequent  amendm«ito  to  the  law  by  leg- 
islative enactments.  The  Legislature  may 
amend  tbe  local  option  law,  but  this  ends 
fheir  power.  It  takes  the  vote  of  tiie  people 
of  a  given  territory  to  put  It  Into  operation, 
and  It  takes  the  vote  of  the  same  people 
to  end  Ito  operation."  And  see  Dawson  v. 
State,  26  Tex.  App.  670^  8  S.  W.  820.  If  this 
were  not  true,  Ibe  statutes  above  referred 
to  would  be  entirely  nugatory.  Although  the 
Legislature  has  guarantied  (as  was  proper 
tbey  should  have  dtme)  to  prohibltlonlste  the 
right  to  another. vote  on  the  questton  in  tbe 
same  territory  after  it  has  bera  defeated, 
at  tbe  expiration  of  a  certain  time,  and  to 
antl-prdilbltionlste  tbe  right  where  local  op- 
tion has  beoi  carried  in  a  certain  named  ter- 
ritory, to  again  vote  upon  the  question  ut 
tbe  expiration  of  a  ccortaln  time,  yet  this 
right  would  be  entirdy  defeated  If  the  con- 
struction contended  for  by  the  state  is  sound. 
For  instance,  where  local  option  has  carried 
in  a  Justice  precinct  and  has  been  In  force 
a  year,  the  people  have  the  right  to  again 
vote  upon  the  question  in  that  precinct  at 
Uie  expiration  of  another  year.  But  if  the 
commissioners*  court  can  attach  another  Jus- 
tice precinct  wet  or  dry,  to  the  first  and  pro- 
hibition is  carried  In  the  new  territory,  nec- 
essarily the  first  precinct  is  absorbed,  and  the 
antia  could  not  the  expiration  of  the 
appointed  time,  exercise  their  right  to  get 
from  under  local  option.  If  local  <9tion  is 
defeated  In  tiie  new  territory.  It  would  not 
avail  the  antis  In  the  first  piednct  This 
absorption  process  could  be  carried  on  In- 
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defiuitely  by  eltlier  pros  or  antls  Just  sa  the 
commissioners'  court  might  be  favorable  to 
the  oue  or  the  other,  aud  tlius  the  autonom; 
of  local  option,  as  provided  uuder  the  Con- 
BtllutloD,  could  be  absolutely  destroyed  and 
set  at  naught. 

Moreover,  uuder  the  statute,  as  we  uader- 
staiid  It,  there  Is  no  reiiulrement  that  the 
pi-ecincte  or  subdivisions  shoukl  constitute 
contiguous  or  adjacent  territory,  but  remote 
preciucta  or  subdirlslons,  if  the  statute  is 
given  effect,  can  be  joined  together;  and 
thus  we  would  be  presented  with  the  strange 
anomaly  of  remote  precincts  of  the  county, 
not  adjacent  to  each  other,  embraced  In  local 
option  territory,  or  distant  towns  could  be 
created  into  local  option  territory,  and  the 
vote  ordered.  Thus  one  portion  of  the  coun- 
ty, where  the  prohibition  sentiment  is  In  the 
ascendancy,  might  be  made  to  dominate  a 
remote  portion  of  the  county,  having  no 
community  of  Interest  with  the  precinct  with 
which  It  Is  Included  by  the  commissioners' 
court  Such  a  result  would  be  startling,  and 
was  never  intended  by  the  Xramers  of  the 
Constitution.  Such  a  construction,  If  en- 
forced, would  be  deatmctiTe  of  the  principle 
uf  local  self-government  as  to  the  qnestlou 
of  prohibition. 

However,  if  It  could  even  be  conceded  that 
under  the  Constitution  the  Legislature  was 
authorized  to  embrace  two  or  more  precincts, 
and  thus  create  new  local  option  territory, 
then  the  Legislature  must  have  referred  to 
such  territory  as  occupied  the  same  status 
as  to  local  option.  That  Is,  all  the  precincts 
must  be  wet,  and  must  have  been  so  a  auffl- 
cient  length  of  time  to  authorize  a  vote  to 
l>e  taken  on  the  question.  For,  when  we 
come  to  consider  other  provisions  of  the  stat- 
utory law  on  the  subject,  we  And  that,  after 
local  option  Is  carried  in  a  precinct.  It  must 
remain  dry  for  two  years  before  any  vote 
can  be  again  talien,  at  the  exph-ntlon  of 
which  time  the  people  of  the  territory  to  be 
affected  have  the  right  to  take  another  vote 
on  the  Issue;  and,  where  the  precinct  has 
gone  wet  on  a  vote  taken  by  the  people  of 
tlie  precinct,  such  precinct  has  a  right  to 
ngaiu  vote  on  the  proposition.  This  is  reg- 
ulated by  articles  3393,  3395,  Snyles'  Ann.  | 
Civ.  St.  1897.  I 

Now,  as  to  two  of  the  precincts  Included 
in  the  election  In  Cooke  county,  these  had 
adopted  local  option  within  two  years  be- 
fore the  election  in  question.  While  the  reg-  ' 
ularity  of  these  elections  Is  contested  by  the 
state,  it  does  not  occur  to  us  that  the  elec- 
tions were  illegal.  These  precincts  had  n 
right  at  the  expiration  of  the  two  years  to 
again  vote  on  the  question.  Another  pre- 
cinct—MaryBTille— had  defeated  local  option 
within  two  years  previously.  The  statute 
provides  that  Its  status  as  wet  shonld  be  re- 
spected for  at  least  two  years  after  the  for- 
mer election.  The  statute  provides  the  con- 
tingencies in  which  another  rote  embracing 
the  BBme  territory  can  be  had  before  tbe 


expiration  of  two  years,  as  where  a  county 
election  is  authorized.  But  there  is  no  ex- 
ception in  the  law  applicable  to  the  territory 
here  embraced,  though  the  rights  of  tbe  peo- 
ple of  at  leaat  tliree  ot  the  precincts,  with- 
out any  legal  authority  whatever,  are  utter- 
ly ignored.  We  are  aware  It  has  been  held 
that  the  law  which  prohibits  an  election  in 
the  same  territory  within  the  specified  time 
applied  only  to  the  Identical  territory  which 
bad  voted  on  lo«al  option,  and  not  a  part  of 
the  same  twritory  less  than  tbe  whole,  or  to 
a  greater  territory,  embracing  as  a  part  there- 
of tbe  territory  which  had  previously  voted 
on  local  option.  parte  Brown  (Tex.  Cr. 
App.)  84  S.  W.  131,  and  other  cases  which 
followed  that  While  that  was  a  declsioo 
under  the  act  of  1883,  the  {A'lnclple  announced 
may  be  conceded  as  applicable  to  tbe  more 
recent  act  of  1897.  We  believe  tbe  doctrine 
announced  in  that  case  and  others  Ignored 
tbe  constitutional  guaranty  giving  to  each  ot 
the  precincts  or  subdivisions  the  right  from 
time  to  time  to  vote  on  tbe  question,  and  is 
not  in  harmony  with  the  case  of  parte 
Elliott  supra,  which,  in  our  opinion,  an- 
nounces the  correct  principle.  It  will  be  ob- 
sei*ved  that  the  Constitution  guaranties  to 
each  of  the  localities  named  the  right  to  vote 
on  the  quratlon  from  time  to  time,  and  we  hold 
that  such  right  cannot  be  taken  from  such 
precincts  either  by  direction  or  indirection. 
Accordingly  we  bold  it  was  not  competent  Id 
this  local  option  electitm  to  include  precincts 
whose  status  as  to  local  option  bad  already 
been  fixed  upon  them,  even  if  it  could  be 
conceded  that  under  the  Constitution  the 
uommlBsioners'  court  had  the  right  to  em- 
brace said  seven  precincts  of  Cooke  county 
in  one  local  option  territory,  and  order  a  vote 
therein  on  the  question  of  prohibition. 

As  has  been  heretofore  stated,  one  of 
the  chief  difficulties  which  has  been  encoun- 
tered In  reaching  a  solution  of  the  important 
questions  presented  in  this  case  Is  the  adju- 
dicated cases  on  questions  of  local  option, 
some  of  which  appear  to  hold  a  contrary 
view  to  that  herein  expressed.  However, 
as  has  already  been  stated,  we  believe  an 
examination  of  said  cases  will  show  that  tbe 
constitutional  question  was  either  not  rais- 
ed, or  not  properly  presented  and  discussed. 
In  any  of  theui.  But  even  If  we  have  ap- 
peared to  acquiesce  in  legislation  that  au- 
thorized the  commissioners'  court  to  arbitra- 
rily create  a  subdivision  not  known  to  the 
Constitution,  or  to  Include  two  or  more  sub- 
divisions, and  thus  create  new  local  option 
territory,  we  bold  "acquiescence  tar  no 
length  of  time  can  legalize  a  clear  usurpa- 
tion of  power,  where  the  people  have  plainly 
expressed  their  will  In  the  Constitution,  and 
appointed  Judicial  tribunals  to  enforce  it  • 
A  power  is  frequently  yielded  to  merely  be- 
cause it  is  claimed,  and  it  may  be  exercised 
for  a  long  period,  in  violation  of  tbe  consti- 
tutional prohibition,  wlthont  tbe  mischief 
wblcb  ttie  Oonstitutlon  waa  dealgoed  t» 
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guard  against  appearing,  or  wltliout  any  one 
being  BQfflclently  Interested  In  tbe  tniliject 
to  raise  the  question;  bat  tbese  circumstan- 
ces cannot  be  allowed  to  sanction  a  clear 
Infraction  of  the  Constitution."  Oool^'s 
Oonst  Law,  p.  8S. 

We  do  not  believe  that  the  organic  law 
Is  susceptible  of  any  otber  constractlon  than 
tbat  which  we  have  given  it.  Its  mandate 
l8  ImperatiTe,  and  under  £t  our  duty  is  plain. 
We  accordingly  hold  that  the  attempt  of 
the  Legislature  to  authorize  the  commis- 
sioners' court  to  combine  two  or  more  Jus- 
tice precincts,  and  thus  create  other  terrl- 
to^  than  that  named  and  provided  tos  by 
the  Constitution,  and  the  attempt  of  the 
commlarioners'  court  to  do  this  by  combin- 
ing said  seven  precincts  of  Cooke  county, 
Bome  of  which  were  wet  and  some  dry  at 
tbe  time  of  the  order,  was  in  violation  of  the 
coostitntional  provlskm  on  tbe  subject,  and 
Is  therefore  null  and  void.  The  relator  Is 
tbwefore  entitled  to  be  discharged,  and  tt 
Is  so  ordered. 

BROOKS.  J.  I  dissent  from  the  opinion 
of  the  majority.  It  has  neither  parallel  nor 
precedent  In  the  prevtous  dedslona  of  this 
court  or  of  any  court.  It  Is.  In  the  face  of 
tbe  Constitution,  Instead  of  a  construction  of 
the  same.  It  violates  tbe  statute  authorldng 
the  election  herein  under  consideration.  It 
Is  at  variance  with  the  previous  dedslons  of 
this  court  since  the  adoption  of  tbe  amend- 
ment to  tbe  Constitution  in  1801.  It  Is  at 
variance  to  the  decision  of  the  Court  of  Civil 
Appeals  at  Dallas,  and  Is  also  at  variance 
with  tiie  decision  of  the  Court  of  Civil  Ap- 
peals at  Fort  Worth. 

Section  20  of  article  16  of  the  Constltuaon 
provides,  "The  Legislature  shall  at  Its  first 
section  enact  a  law,  whereby  the  qualified 
voters  of  any  coubty,  Justice  precinct  town, 
city  (or  such  subdivision  of  the  county  as  may 
be  designated  by  the  commlasloners'  court  of 
said  county)  may  by  a  majorl^  vote  deter- 
mine from  time  to  time,  ^rhether  tbe  sale  of 
latodcating  liquors  shall  be  prohibited  within 
tbe  prescribed  limits."  That  portion  of  this 
section  In  parentheses  was  placed  In  the 
Constitution  by  ttie  amendment  of  1881. 
Prior  to  said  amendment  the  Legislature  had 
passed  a  law  by  which  the  commissioners* 
court,  of  Its  own  motion,  or  upon  proper  peti- 
tion, signed  by  a  number  of  legal  voters, 
could  determine  from  time  to  time.  In  the  re- 
spective subdivisions,  whether  local  option 
should  be  adopted  or  not.  Then  there  was  an 
evident  purpose  on  tbe  part  of  tbe  Legisla- 
ture to  submitting  the  amendment  in  ques* 
tion.  That  purpose  must  have  been  one  of 
two:  Either  the  amendment  authorizes  the 
commissioners'  court  to  designate  an  arbi- 
trary subdivision,  or  It  authorises  the  desig- 
nation of  a  political  subdivision.  The  most 
restricted  view  of  the  question  tbat  can  pos- 
sibly be  taken  is  the  latter.  If  the  amend- 
ment merely  contemplated  the  designation  of 


pre-existing  political  subdivisions,  then,  clears 
ly,  the  commissioners*  court  could  designate 
any  pre-existing  subdlvlsIoD  or  any  number 
of  pre-existing  political  subdivisions.  "Sub- 
division" means  a  smaller  portion  than  tbe 
whole.  "Designate"  means  ''to  mark  out  and 
make  known;  to  point  out  to  general  knowl- 
edge; to  indicate;  to  show;  to  call  by  dte- 
tlncttve  Utie;  to  denominate;  to  name,  as  to 
designate  the  boundaries  of  a  county;  to 
point  out  by  distinguishing  from  others,  as  to 
designate  the  more  active  rioters;  to  indicate 
or  set  apart  for  the  purpose  or  duty."  Then, 
under  ttals  provision,  the  commisslfUierB'  court 
are  clearly  authorized  to  make  known,  mark 
out  and  pc^nt  out  at  least  any  political  sub- 
division. Commissioners'  and  Justice  pre- 
cincts, dties,  and  towns  are  recognized  by 
Ibe  Constitution  as  political  subdivisions  of 
a  county.  If  the  commissioners'  court  can 
point  out  any  subdivision  tiiey  may  desig- 
nate, then  it  is  folly  to  say  tbat  tbey  cannot 
combine  one  or  mtn^e  Justice  preelncto  as  tbey 
see  fit.  The  Insistence  Is  seriously  urged 
that  the  Constitution  does  not  say  "subdivi- 
sions," but  "subdivision"-— In  the  singular. 
One  precinct  of  a  county  Is  &  subdivision  of 
tbe  county,  since  It  is  a  part  of  the  whole. 
Seven  preelncto  would  also  be  a  subdivision. 
It  is  distorting  Instead  of  construing  the  Gon- 
sUtntion  to  hold  otherwise.  The  Constitu- 
tton  would  be  meaningless  with  any  other 
construction.  If,  prior  to  the  amoidment  of 
1891,  .the  L^^lature  bad  authorized  the 
commissioners'  court,  of  ito  own  motion,  to 
order  an  election  for  a  county,  a  Justice  pre- 
cinct, town,  or  dty,  to  bold  that  tbe  amend- 
ment merely  gives  them  this  authority  is  ren- 
dering meaningless  and  senseless  the  amend- 
ment to  the  Constitution.  Why  should  tbe 
amendment  say  that  they  can  designate  any 
subdivision,  if  tbe  Constitution  intended  to 
limit  them  to  Uie  designation  of  one  subdi- 
vision? Tbla  cannot  be  a  proper  constraction 
of  our  Constitution.  I  take  It  that  under 
any  possible  view,  the  Constitution  confers 
upon  the  commissioners'  court  the  power  to 
order  an  election  for  six  or  seven  Justice 
precincts  as  a  subdivision,  or  for  one  Justice 
precinct  for  the  whole  county,  or  for  a  town 
or  dty  or  commissioners'  precinct.  In  oth- 
er words,  this  amendment  was  clearly  In- 
tended to  clothe  the  commissioners*  court 
with  discretion  In  ordering  the  election. 

Since  the  adoption  of  the  amendment  of 
1891,  tbe  Legislature  appears  to  have  re- 
stricted the  right  of  the  commissioners'  court 
to  political  subdivisions.  Article  3384,  Rev. 
St.  1895,  as  amended  by  the  acta  of  the 
Twenty-Fifth  Legislature  (Acts  1897,  p.  235. 
c.  162),  reads:  **The  commissioners'  court  of 
each  county  In  tbe  state,  whenever  they 
deem  it  expedient,  may  order  an  election  to 
be  held  by  the  qualified  voters  of  said  coun- 
ty^ or  of  any  commissioner's  or  Justice's  pre- 
cinct, or  school  district,  or  any  two  or  more 
of  any  such  political  subdlvlsfons  of  a  coun- 
ty, as  may  be  designated  by  the  commission- 
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era'  court  of  said  county,  to  determbie 
whether  or  not  the  sale  of  Intoxicating  llqaors 
Bhall  be  prohibited  In  aach  connt7t  or  com- 
missioners' or  Justice's  precinct  or  school 
district,  or  any  two  or  more  of  ai^  anch  po- 
litical subdivisions  of  such  county,  or  In  any 
town  or  city:  provided  it  shall  be  the  duty 
of  said  commissioners'  court  &  order  the 
election  as  aforesaid,  whenever  petitioned  so 
to  do  by  as  many  aa  two  hundred  and  fifty 
votera  in  any  county,  or  fifty  voters  In  any 
other  political  subdivision  of  the  county  or 
school  district,  aa  shall  be  designated  by  said 
court;  or  in  any  city  or  town,  as  the  case 
may  be:  provided,  that  if  the  prednct  or 
precincts  designated  embrace  within  the  lim- 
its an  Incorporated  town  or  dty,  then  such 
election  shaU  only  be  ordered  when  the  peti- 
tion for  the  same  Is  signed  by  qualified  vot- 
ers, not  less  than  one-tenth  in  number  of  the 
total  vote  cast  tor  Governor  at  the  next  pre- 
ceding general  Section  In  such  Incorporated 
town  or  city;  and  In  case  an  election  is  aaked 
for  a  subdivision  of  said  county,  composed  of 
two  or  more  complete  commissioners'  or  Jus- 
tices' precincts,  or  school  districts,  such  peti- 
tion shall  describe  such  snbcllvlslon  by  metes 
and  bounds,  as  well  as  by  the  proper  numbera 
of  such  precincts  or  school  districts;  and  said 
petition  and  the  description  of  aucb  subdivl- 
Blon  shall  be  recorded  in  full  In  the  minutes 
of  the  commissioners'  coor^  and  such  de- 
scription Bhall  be  embraced  in  the  notice  giv- 
en for  such  election:  provided,  that  .where 
a  school  district,  city  or  town  may  be  com- 
posed In  part  of  two  or  more  subdivisions  of 
the  county,  named  hereinbefore,  the  right  to 
order  and  bold  an  election  in  such  school 
district  city  or  town,  shall  not  be  denied: 
and  provided  further,  that  no  city  or  town 
shall  be  divided  In  holding  a  local  option 
election  for  any  of  the  other  subdivisions 
named  herein;  nor  shall  any  school  district 
which  has  adopted  local  option,  be  divided 
In  a  subsequent  election,  held  for  any  other 
of  such  subdivisions  covering  a  part  of  the 
territory  of  such  school  district"  Waiving 
the  question  as  to  whether  this  limitation, 
in  the  light  of  the  Constitution,  is  proper  or 
not,  then  I  believe  that,  clearly  within  the 
letter  and  spirit  of  the  above-quoted  article, 
the  act  of  the  commissioners'  court  ordering 
the  election  under  consideration  was  entire- 
ly constitutional,  though  ordered  for  seven 
Justices'  precincts.  The  majority  Insist  that 
the  commissioners'  court  can  order  an  elec- 
tion for  one  commissioners'  precinct— usual- 
ly it  contains  two  and  a  part  of  a  justice's 
precinct— yet  the  commissioners'  court  Is  Im- 
potent to  order  an  election  for  three  justices' 
preciiicta.  No  rational  reason  can  be  given 
for  such  a  tortuous  construction.  By  wliat 
process  of  reasoning  It  can  be  said  that  a 
commissioners'  precinct  is  a  political  subdi- 
vision, and  a  Justice's  precinct  Is  not.  In  view 
of  the  fact  that  the  very  article  of  the  Oon- 
Ktitutlon  under  consideration  mentions  Jus- 
tice's precincts,  and  does  not  mention  com- 


missioner'B  precincts,  I  am  at  a  loss  to  know. 

In  Oxford  V.  Frank,  70  S.  W.  426,  5  Tex. 
Ot  B^.  941,  the  Court  of  Civil  Appeals  at 
Ft  Worth,  in  a  very  learned  opinion,  dearly 
uphold  the  right  of  the  oommlsddnm*  court 
to  order  an  Section  under  the  above  article 
for  as  many  political  snbdlvlslonB  of  a  coun- 
ty as  the  commissioners'  court  may  see  pn^ 
er.  "Bowever,  tt  la  insisted  tliat  this  case 
was  overruled  by  Norman  v.  Thompson,  72 
8.  W.  62.  6  Tex.  Ct  Bep.  607.  In  the  latter 
case  the  Supreme  Court  held  that  on  the  con- 
test of  elections  the  civil  courts  merely  had 
the  right  to  pass  upon  the  accuracy  of  the 
vote,  ratiier  to  coimt  the  votes  and  ascertain 
how  the  majority  Btood,  and  did  not  have 
the  right,  under  the  statute  on  the  questloD 
of  contesting  elections,  to  pass  upon  other 
questions  than  the  one  stated.  Be  this  as 
it  may,  the  reasons  of  the  learned  Judge  in 
that  opinion  are  cogently  expressed,  and 
commend  themselves  to  any  one  passing  upon 
this  question. 

Reverting  to  the  constitutional  provision 
under  consldwatlon,  it  is  desired  to  ascer- 
tain what  is  a  BubdlvlSlon.  Judge  Davidson 
answera  this  question  in  Nichols  v.  State, 
37  Tex.  Or.  B.  546,  40  S.  W.  268-at  least, 
does  so  Inferentlally,  using  the  following 
language  quoting  from  Ex  parte  Speagle, 
34  Tex.  Ot.  B.  465,  81  S.  W.  171:  "We  now 
hold  that  where  the  election  Is  for  the  entire 
county,  or  for  any  Justice  precinct  in  the 
county  in  its  entirety,  or  for  any  town  or 
city  therein,  it  is  not  necessary  to  set  forth 
the  metes  and  bounds  thereof,  either  in  the 
minutes  of  the  commissioners'  court,  or  in 
the  notice  to  be  given  for  the  election;  and 
only  where  it  Is  some  subdivision  of  the 
couuty,  distinct  and  different  from  a  Justice 
precinct  or  a  town  or  city,  Is  such  descrip- 
tion necessary.  These  latter,  It  is  true,  are, 
in  a  sense,  subdivisions  of  a  county;  but 
they  are  already  designated,  and  their  bound- 
aries matters  of  record,  and  are  known,  and 
It  Is  sufficient  merely  to  name  the  Justice 
precinct  or  the  town  or  city  to  be  affected." 
Here  Is  a  clear  statement,  I  take  It,  of  the 
fact  that,  if  the  commissioners'  court  desig- 
nate any  arbitrary  portion  of  a  county,  it  is 
a  subdivision  of  the  county,  as  contemplated 
by  the  Constitution.  Speagle's  Case,  refer- 
red to,  was  rendered  by  Judge  Henderson. 
So  both  members  of  this  court  rendering  the 
majority  opinion  herein  hold  that  any  por- 
tion of  a  county  Is  a  subdivision,  whenever 
It  is  so  designated  by  the  com missf oners' 
court.  And  again,  In  Ex  parte  Brown  (Tei. 
Cr.  App.)  34  S.  W.  131,  thia  language  is  used: 
"Prohibition,  In  article  3236  [Sayles'  Civ.  St 
18S8-8!)],  applies  to  counties,  cities,  or  sub- 
divisions of  a  county,  and  an  election  cannot 
be  had,  whether  prohibition  carries  or  is 
defeated,  until  the  expiration  of  two  years 
thereafter.  This  means  where  the  precise 
territory  is  to  be  affected,  and  has  no  ref- 
erence to  carving  below  the  extent  of  such 
territory.   The  last  act  gives  to  the  commis- 
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sion««'  court  the  right  to  carve  out  such 
territory  as  they  may  deem  proper.  It  may 
be  taken  from  two  or  more  adjacent  pre- 
cincts. When  carved,  It  is  treated  as  a  sep- 
arate and  distinct  subdivision  of  the  county, 
for  local  option  purposes."  This  opinion  was 
rendered  by  Judge  Hurt  in  1896,  and  con- 
curred In  by  the  full  court  Judge  Bender^ 
son,  in  Williams  t.  State,  supra,  uses  this 
language:  "As  strengthening  this  position, 
appellant  urges  that,  it  the  local  option  elec- 
tion is  to  be  held  in  either  of  said  known  pre- 
cincts, It  would  require  a  petition  signed  by 
SO  Totero,  and,  if  the  two  can  be  embraced 
as  are  done  in  this  case,  that  the  petition  uf 
00  Totns  can  accomplish,  when  they  are  des- 
ignated as  snbdlTMons,  the  same  object  It 
wonld  require  100  voters  if  they  petition  or 
Tote  singly.  While  this  may  be  true,  to  our 
minds  it  furnishes  no  reason  why  the  two 
precincts,  or  eren  more  territory  Bhort  of 
tbe  whole  county,  cannot  be  embraced  in  the 
order,  and  authori^  vested  in  such  subdivi- 
sion to  vote  upon  local  option  upon  a  peti- 
tion of  only  fifty  voters  of  such  county,  for, 
as  we  understand  It.  so  the  law  is  written. 
As.  we  construe  the  law.  It  is  only  necessary 
tbat  tbe  petition  be  signed  by  fifty  voters, 
except  in  two  contingencies.  One  is  where 
tbe  local  option  election  is  for  the  county, 
and  the  other  Is  where  it  is  an  incorporated 
town,"  etc.  Here,  again,  we  have  ttie  defini- 
tion of  "Bubdivision,"  and  here,  again,  we 
have  a  declaration  by  this  court  upholding 
tbe  inherent  right  of  the  people,  through  the 
commissioners'  court,  to  bold  an  election  for 
a  snbdivlslon,  regardless  of  the  fact  that  lo- 
cal option  had  or  had  not  existed  In  part  of 
tbe  designated  territory. 

In  Klmberly  et  al.  v.  Morris  et  al.  (Xex. 
CiT.  App.)  31  S.  W.  809,  Lightfoot  O.  J.-ODe 
of  tbe  purest  and  ablest  judges  that  ever 
adorned  the  bench  in  Texaa— In  passing  upon 
this  question,  said:  "Undoubtedly  one  of 
tbe  objects  of  the  Legislature  in  passing  the 
statute  of  1803  was  to  meet  the  construction 
of  the  old  statute  by  a  majority  of  the  court 
In  Whlsenbunt's  Oase,  18  Tex.  App.  491.  In 
any  event,  the  statute  of  1803  did  meet  it 
and  there  can  be  no  question  of  the 'proper 
construction  of  the  letter  of  the  statute. 
There  can  be  no  more  reason  for  holding  a 
precinct  has  such  a  vested  right  as  would 
prevent  the  entire  state  voting  on  prohibi- 
tion. If  such  a  rule  would  prevail.  It  would 
present  the  novel  aspect  of  a  very  small 
fraction  or  subdivision  of  the  state,  to  wit, 
a  county,  or  subdivision  of  a  county,  thwart- 
ing tbe  will  of  tbe  people  of  the  whole  state. 
It  Is  true  that  state  prohibition  would  not 
come  under  the  game  section  of  the  Consti- 
tution, but  the  question  of  vested  rights 
would  be  the  same.  In  this  case,  neither 
Precinct  No.  1,  nor  Precinct  No,  2,  nor  tbe 
people  of  such  precincts,  acquired  any  rested 
right  to  the  result  of  an  election  under  the 
law.  Tbe  law  Itself  charged  them  with  notice 
tbat  a  different  result  might  be  reached  by  a 


vote  of  tbe  people  of  the  whole  county."  But 
It  may  be  suggested  that  this  decision  was 
rendered  under  the  act  of  1803,  where  the 
Legislature,  in  compliance  with  the  consti- 
tutional provision  under  discussion,  bad 
awarded  to  the  commissioners*  teurt  tbe  right 
to  make  arbitrary  subdivisions.  But  the 
same  reasoning  applies  with  reference  to  tbe 
act  of  1897,  since  said  act  merely  limits  the 
power  of  tbe  commissioners'  court  to  the  po- 
litical subdivisions.  There  is  not  a  Jot  or 
tittle  in  the  local  option  law  that  grants  or 
awards  an  antl  or  a  pro,  as  Is  sagely  suggcciC- 
ed  by  the  majority  opinion,  any  rights  what- 
ever. It  is  not  required  tbat  one  should  be 
an  antl  or  a  pro,  to  petition  for  the  election. 
He  may  be  either;  he  may  be  neither;  but. 
If  he  is  a  qualified  voter  In  the  county  or  ter- 
ritory to  be  affected,  he  can  petition  for  the 
election.  He  has  no  vested  right  to  the  con- 
tinuance of  the  law,  except  where  the  law 
for  that  particular  territory  alone  is  to  be 
affected.  If  the  commissioners'  court,  up- 
on petition  or  upon  its  own  motion,  deem  it 
proper  to  order  an  election  for  a  larger  ter- 
ritory, it  has  a  perfect  right  to  do  so,  and 
tbe  election  would  be  valid,  regardless  of 
the  fact  that  a  portion  of  the  territory  for 
which  the  election  was  ordered  might  then 
have  local  option,  and  might  If  the  last  elec- 
tion was  not  held,  have  a  right  to  vote  for 
their  particular  territory  within  a  week  after 
the  last  election.  The  majority  <^lnion  rec- 
ognizes this  principle  as  correct  in  relation 
to  tbe  county.  That  is,  they  concede  that  If 
a  iH-ednct  has  local  option,  and  the  two 
years  is  nearly  up,  if  an  election  is  ordered 
for  tbe  county,  and  it  goes  in  favor  of  pro- 
hibition, this  bars  the  precinct  from  holding 
an  election.  JSow,  it  the  precinct  has  a  vest- 
ed right  in  holding  another  election  within 
the  two  years,  there  is  no  Justice  or  reason 
or  law  for  saying  that  a  county  can  take 
this  right  away,  any  more  than  there  fs  for 
saying  that  a  larger  subdivision  can  do  so. 

The  majority  rely  with  great  force  upon 
Elliotf  8  Case,  72  a  W.  837,  7  Tex.  Ct.  Rep. 
SO.  Tbe  construction  placed  upon  it  was 
never  dreamed  of  by  any  member  of  this 
court  at  the  time  of  its  rendition,  and  this 
statement  will  be  Irome  out  by  the  presid- 
ing Judge  of  this  court  In  this  decision  the 
principle  laid  down  in  Dawson  v.  State,  25 
Tex.  App.  670,  8  S.  W.  820,  to  the  effect  tbat, 
where  a  certain  territory  adopts  local  option, 
that  particular  territory  must  vote  It  off, 
was  clearly  upheld.  School  District  No.  54 
attempted  to  bold  an  election  In  this  case; 
part  of  its  territory  being  In  a  dry  justice 
precinct,  and  part  la  a  wet  justice  precinct. 
The  court  held  tbe  law  inoperative  and  void, 
on  the  theory  that  If  the  election  went  wet 
it  would  destroy  the  election  In  the  dry  pre- 
cinct. This  violates  the  very  letter  of  the 
decisions  cited  and  relied  upon  by  the  court 
in  the  rendition  of  the  majority  opinion. 
Under  tbe  majority  opinion,  I  take  It  now 
that  a  school  district  bag  a  constitutional 
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right  to  hold  an  electiou  for  local  option  pur- 
poses; and  f£  the  construction  placed  upon 
the  Elliott  Case,  supi-a,  is  correct,  this  would 
depend  upon  tbe  status  ot  the  respectlTe 
Justices'  precincts  in  which  the  school  dis- 
trict might  lie  as  to  whether  tbe  commls- 
Bioners'  court  could  order  it  or  not.  The 
writer  says  that,  if  the  construction  placed 
upon  the'  Elliott  Case  is  correct,  then  he  did 
not  BO  understand  the  decision  at  the  time 
it  was  written,  nor  does  he  so  understand  it 
iww.  But  If  the  majority's  construction  he 
correct,  then  it  violates  both  the  Constitutlou 
and  tbe  decisions  cited  to  support  it.  It  fol- 
lows that  the  case  of  Kldd  t.  Truett  (Tex. 
av.  App.)  68  S.  W.  810,  is  the  correct  ex- 
position of  the  law  on  this  question. 

In  Rippy'B  Case  (Tex.  Or.  App.)  68  S.  W.  687, 
tbe  principle  here  contended  for  was  rean- 
nounced;  and  the  decision  In  Ex  parte  Fields, 
39  Tex.  Cr.  R.  50,  46  S.  W.  1127,  was  again 
upheld.  Ttuit  Is,  If  a  i»-ecinct  adopts  local 
option,  it  stays  local  option,  as  far  as  that 
precinct  la  concerned,  until  voted  out  at  tbe 
expiration  of  two  years.  But  the  county  can 
order  an  election,  or  any  larger  subdivision 
of  the  county  than  that  precinct  can  order 
an  election  including  that  precinct. 

But  it  Is  seriously  Insisted  that  the  con- 
stitutional question  under  consideration  has 
never  been  passed  upon  by  any  of  the  de- 
cisions cited  by  the  majority  of  the  court  or  by 
tbe  writer.  No  better  answer  need  be  made 
to  this  than  the  fact  that  the  Constitution 
is  so  plain  and  simple  that  It  needed  no  cour 
Btructlon,  and  all  of  the  decisions,  in  passing 
upon  the  validity  of  the  statutes  under  con- 
sideration, conceded  their  constitutionality, 
and  were  merely  called  upon  to  construe  tbe 
validity  of  tbe  statute.  In  no  case  before 
this  court  was  the  question  ever  more  thor- 
oughly discussed,  or  more  research  and  abil- 
ity displayed  in  assailing  the  validity  of  the 
statute  and  the  constitutional  provision,  than 
the  Bippy  Case,  supra;  and  yet  no  one 
questioned  the  constitutional  provision  un- 
der consideration,  but  the  sole  insistence  was 
that  it  did  not  accord  to  the  citizens  tbe  equal 
protection  of  the  law,  etc.,  in  ascertaining 
their  wish  and  will  about  local  option.  But 
it  is  sagely  suggested  that  the  constitutional 
provision  does  authorize  tbe  commissioners' 
court  to  order  a  local  option  election  for  com- 
missioners' precincts  and  school  districts. 
If  this  bad  been  the  intention  of  the  (Consti- 
tution, Instead  of  saying  "or  such  subdivi- 
sion of  the  county  as  the  commissioners' 
court  may  designate.*'  the  amendment  to  the 
article  under  considoratlon  would  have  said, 
"or  other  subdivision  of  the  county."  When 
met  with  tbe  incongrully  that  two  or  more 
Justtces*  prerin'^ta  may  be  contained  In  a 
commissioner'^  precinct,  the  majority  use  the 
pedantic  declaration,  "Ita  lex  acrlpta  est." 
The  only  answer  necessary  to  this  is  that  the 
law  Is  not  so  written.  It  Is  a  well-known 
aphorism  of  the  law  that  cannot  be  done  In- 
directly which  cannot  be  done  directly.  If 


the  Constitution  did  not  Intend  to  permit  the 
commissioners'  cotu't  to  order  an  election  (or 
two  or  tbree  precincts,  as  they  might  see  fit, 
they  certainly  would  not  have  been  author- 
ized to  allow  an  election  for  a  commission- 
ers' precinct  which  contains  2H  Justices' 
precincts.  As  a  court,  it  is  not  proper  to  say 
whether  legislation  is  wise  or  not.  ,  The  stat- 
ute does  not  recognize,  in  Authorizing  an  elec- 
tion, whether  part  of  the  territory  to  be 
atfected-is  then  under  local  option  or  not,  but 
its  clear  mandate  Is  that  t^e  commissioners' 
court  may  order  an  election  for  two  or  more 
political  subdivisions.  I  think  this,  as  indi- 
cated alwve,  is  tbe  moat  restricted  construc- 
tion that  could  be  given  to  the  constitutional 
amendment  There  might  be  serious  argu- 
ment to  tile  elTect  that  the  L^slature  had 
transcended  its  power  in  limiting  tbe  elec- 
tion, at  the  instance  of  the  commlsaloners' 
coui*t  to  political  subdivisions,  since  the 
CouBtitutlon  authorized  an  election  for  such 
Kubdivislon  as  the  commissioners'  court  may 
designate  I  agree  with  the  majority  that 
Judge  Marshall  is  correct  In  saying  "that 
Oonstitutious  must  be  construed  according 
to  their  plain  signlflcatlon,"  but  I  clearly  dis- 
agree as  to  the  application  of  this  salutary 
rule  of  construction.  I  do  not  think  that  the 
provision  under  con»lderatlon  can  be  tcwtur- 
ed  into  a  construction  that  would  authorise 
any  one  to  say  that  the  Constitution  intended 
to  give  to  the  commissioners'  court  power  to 
"create"  subdivisions.  Xo  power,  save  om- 
nipotence, can  "create"  land;  but  it  is  a 
simple  act,  clearly  within  tbe  purview  and 
power  of  the  commissioners'  court,  to  point 
out  and  designate  a  subdivision  of  a  county 
for  local  option  purposes.  So  believing,  I 
wlE^i  to  enter  my  dissent  from  the  majority 
opinion. 


MASTBBSON  v.  RIBBLB. 

(C!oiut  of  Civil  Appeals  of  Texas.   Jan.  16^ 

1904.) 

BOUNDARIES-CONFLICTING  CALLS— QUB8TI0N 
FOR  JURY— INSTRUCTIONS— AP- 
PEAL AND  ERROR. 

1.  where  plaintift  in  a  boundary  suit  relied 
on  established  mid  marked  Hues  and  comers  to 
ahow  thu  true  location  of  his  line,  a  charge 
that,  "where  the  lines  of  a  survey  have  been 
actually  run  upou  the  grounds  and  the  comers 
estnblished  and  the  lines  marked,,  these,  if  they 
can  be  foimd,  constitute  the  true  boundaries  ot 
the  land,  and  if  there  are  a  sufficient  number  of 
them  shown  by  the  evidence,"  so  as  to  establish 
the  true  location  of  the  line,  they  must  be  re- 
spected by  the  jury,  and  must  not  be  departed 
from  or  made  to  jrield  to  any  other  less  certain 
matter  of  desi^tlon,  is  erroneous,  as  imposing 
too  great  a  bnrdeo  on  the  plaintiflF. 

2.  Where  it  appears  in  a  boundary  suit  that 
there  are  well-known  and  undisputed  original 
comers  established  on  the  ground  in  anrround- 
iug  surveys,  that  fact  does  not  control  other 
calls  which  are  coaSicting,  but  soch  fact  must 
be  considered  by  the  jury,  together  with  all  tho 
other  ci L-cumstances  in  eviwnce,  to  determine 
the  conflicting  calls. 

8.  Where,  in  a  bonodaiy  suit,  the  intentitm  of 
the  surveyor  in  making  surveys,  whoM  llnea  an 
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uncertain,  in  the  controlling  question,  tbe  jury 
shoold  conidder  his  purpose  as  gathered  from 
what  he  did  in  malting  the  surveys,  the  descrip- 
tion of  the  land  he  gave,  aud  all  the  circamstan- 
cea  attending  the  transaction,  but  not  a  secret 
intention  which  found  no  expression  in  his  acts. 

4.  An  objection  by  appellant,  in  a  boondary 
suit,  that  the  court  was  not  authorised  to  sub- 
mit to  the  jury  the  question  whether  the  surveys 
wi.-re  actually  made  on  the  ground,  ivtll  not  be 
considered  on  appeal,  wbere  appellant  Invited 
a  charge  on  that  issue. 

Appeal  from  District  Court,  King  County; 
J.  M.  Morgan,  Judge. 

Action  by  R.  B.  Masterson  against  B.  L. 
Rilible.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

W.  P.  McLean  and  Glasgow  &  Kenan,  foi* 
appellant.  Jo.  A.  P.  Dickson,  L.  W.  Dalton, 
and  Matlock.  Miller  &  Dycua,  tta  appellee. 

SPEBR,  J.  This  was  tried  as  a  boundary 
suit  to  determine  the  north  line  of  sections 
163.  164,  165.  160,  167,  and  168,  made  for 
R.  M.  Thompson  hi  King  county,  which  ai'e 
admitted  to  belong  to  appellant  The  dis- 
puted atrip  embraces  some  1,200  aci'es  of 
land.  These  surreys,  along  with  a  number 
of  others,  were  made  at  an  early  date  ont 
of  a  body  of  vacant  land  between  two  older 
Borveys  known  aa  block  10,  A.  B.  A  M.,  and 
sections  11,  12,  19,  and  20  of  another  sur- 
vey; tiiese  designations  being  sufficiently 
definite  for  the  pui-pose  of  this  opinion.  Ap- 
pellee's contentlcm  Is  that  under  the  drcuni- 
stan'ces  the  true  location  of  block  10  should 
determine  tbe  lines  of  the  surveys  In  con- 
troversy, and  that  this  true  location  is  about 
one-half  mile— tbe  width  of  the  disputed 
strip— south  of  where  appellant  claims  It  is; 
appellant^s  contention  being  that  the  posi- 
tion of  said  sections  Is  not  dependent  upon 
the  true  location  of  block  10,  but  that  the 
Intration  of  the  surveyor  making  tbem  was 
to  place  tliem  where  he  now  contends  for. 
Tbe  testimony  sliows  the  true  location  ot 
block  10  to  be  In  dispute. 

The  following  paragraph  of  the  court's 
charge  sbonld  be  condemned,  for  the  reason 
that  !t  Imposes  too  great  a  burden  upon  ap- 
pellant who  was  plaintiff  below,  viz. : 
"Where  the  lines  of  n  survey  have  been  oc- 
tnally  run  upon  the  grounds  and  the  corner*; 
established  and  the  lines  marked,  these,  If 
they  can  be  found,  constitute  the  true  bound- 
aries of  the  land.  If  there  are  a  sufficient 
number  of  them  shown  by  the  evidence  so 
as  to  establish  to  the  satisfaction  of  the  jury 
the  true  location  of  tbe  land,  these  must  be 
ref^pected  by  tbe  Jury,  and  must  not  be  de- 
parted from  or  made  to  yield  to  any  other 
loss  certain  matter  of  description."  Under 
(be  facts  this  would  undoubtedly  operate  to 
place  upon  appellant  tbe  duty  of  aatiatylntt 
the  Jury,  since  he  to  some  degree  relied  up- 
on established  and  marked  lines  and  cornel's 
to  show  the  true  locution  of  bis  land.  Moore 
V.  Stone  (Tei.  Civ.  App.)  36  S.  W.  909;  Finks 
V.  Cox  (Tex.  Civ.  App.)  30  S.  W.  512;  Missouri, 
K.  &  X.  By.  Ca  v.  Kemp,  Id.  HIT;  Feist  v. 


Boothe  (Tex.  Civ.  App.)  27  S.  W.  33;  Grigg 
V.  Jones  (Tex.  Civ.  App.)  26  8.  W.  886;  Mc- 
Gill  V.  Hall,  Id.  132. 

Appellant  objects  to  the  following  lan- 
guage of  the  court's  charge,  which  objectlou 
we  think  is  well  taken:  "If  there  are  any 
well-known  and  undisputed  original  corners 
established  on  tlie  ground  in  any  of  said  sur- 
rounding and  contii^uous  surveys  called  for, 
they  would  control  the  other  calls  which  are 
conflicting  and  contradicting,  If  there  are  any 
such."  This  1b  not  correct.  There  may  be 
such  well-known  and  undisputed  corners  la 
surroimding  and  contiguous  surveys,  but  it 
does  not  necessarily  follow  that  they  would 
control  other  conflicting  calls.  The  jury 
could  properly  consider,  along  with  such 
fact,  all  the  other  circumstances  in  evidence, 
to  determine  such  conflicting  calls.  The  real 
question,  and  practically  tbe  only  one  In  this 
case  for  the  jury  to  determine,  is,  where  on 
the  ground  did  the  surveyor  really  Intend  to 
place  the  tier  of  sections  from  157  to  168? 
and  in  determining  this  question  tbey  should 
coiusider  all  tbe  circumstances  attending  the 
survey.  By  intention  of  the  surveyor  we 
mean,  not  a  secret  intention  which  has  found 
no  expression  in  bis  acts,  but  his  purpose,  to 
be  gathered  from  what  he  did  in  making  the 
surveys,  the  description  of  the  land  he  gave, 
and  all  the  circumstances  attending  the  trans- 
action. Blackweil  v.  Ooleman  County,  94 
Tex.  216,  59  S.  W.  530.  The  charge  should 
be  so  framed  upon  another  trial  as  to  au- 
thorize a  proper  recovery  by  appellant  If  a 
part  of  the  land  in  controversy  should  be 
found  to  be  embraced  within  his  surveys. 

The  complaint  that  the  court  was  not  au- 
thorized to  submit  to  the  Jury  the  question 
of  whether  or  not  the  surveys  were  actual- 
ly made  upon  the  ground  will  not  be  con- 
sidered, because  It  appears  that  the  appel- 
lant Invited  a  charge  upon  such  issue. 

We  are  not  prepared  to  hold  that  the 
court  erred  In  excluding  the  testimony  of 
the  witness  Glasgow  as  to  the  condition  of 
the  county  maps  In  1882.  Tbe  character 
and  extent  of  the  search  Instituted  by  him 
lit  Austin  Is  not  shown  to  be  such  as  to  la; 
n  proper  predicate  for  tbe  Introduction  of 
this  secondary  evidence. 

Reversed  and  remanded. 


F.  0RO08  &  OO.  V.  BREWSTISR.* 

(Court  of  Civil  Appeals  of  Texas.  Dec.  23, 
1903.) 

FACTORS— SALE  OF  000DS-BIL15  OP  LADING 
— DRAFTS— ASSIGNEES—  LIABILITY  —  LIMITA- 
TION S-APPE  A  L-HIOHTS  OF  AFPBLLBB— AD- 
DITIONAL JUDGMENT. 

1.  A  corporation  shipped  com  to  plaintiff 
which  he  had  not  ordered,  and  drew  drafts  for 
the  value  thereof,  with  billft  of  lading  attached, 
which  were  assiirned  to  defendant  company, 
and  by  it  transmitted  for  collection.  Z'laintifl 
refused  to  pay  the  drafts  or  receive  the  com, 

•Rehearing  dented  February  3,  1904,  and  witt  ot  er- 
ror denied  by  Supreme  Court 
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whereupon  defendant,  with  knowledge  of  the 
facts,  and  kuowine  that  the  corn  was  becoming 
heated  and  damaged,  and  had  not  been  sold, 
wrote  to  the  bank  holding  the  drafts  for  collec- 
tion, stating  that,  the  corn  having  been  sold  at 
a  reduced  price,  plaintiff,  in  paying  the  drafts, 
was  to  draw  on  the  corporation  for  the  differ- 
eace  of  value  of  the  corn,  which  drafts  the  bank 
was  authorized  to  accept  as  part  paymeDt  of 
the  drafts  attached  to  the  biUs  of  lading.  Plain- 
tiff and  the  bank  treating  this  letter  as  an  au- 
thority to  sell  the  corn,  plaintiff  paid  the  drafts, 
sold  the  com,  and  drew  on  the  corporation  for 
the  difference,  but  it,  being  iusolTeaVrefoa^  to 
pay  the  drafts.  Held,  that  plaintiff  could  re- 
cover sQch  difference  from  defendant. 

2.  Such  action  whether  based  on  the  drafts 
drawn  tor  the  difference  between  the  amount 
the  coin  sold  for  and  the  amount  of  the  original 
drafts  paid  by  plaintiff,  or  on  defendant's  let- 
ter so  written,  was  founded  on  a  written  obliga- 
tion, and  was  therefore  within  the  four-year 
statute  of  limitations, 

3.  Where  defendant,  who  was  assignee  of 
drafts  attached  to  bills  of  lading  for  com  ship- 
ped to  plaintiff  for  sale  on  commission,  directed 
him  to  draw  drafts  on  the  shippers  for  the  dif- 
ference between  the  proceeds  of  the  sale  and 
the  original  drafts,  defendant  could  not  object 
that  such  drafts  were  not  drawn  and  presented 
until  after  the  com  was  sold  and  the  difference 
deiinitely  ascertained,  in  the  absence  of  proof 
of  prejudice  by  the  delay. 

4.  After  plaintiff  had  declined  to  receive  corn 
shipped  to  him  for  sale  on  commission,  and  to 
pny  drafts  attached  to  bills  of  lading  therefor, 
defendant  wrote  the  holder  of  the  drafts  for 
collection,  anthorlxing  the  sale  of  the  com  by 
plaintiff,  and  the  drawing  of  drafts  for  the  dif- 
ference between  the  proceeds  and  the  original 
drafts  on  the  shipper,  to  be  accepted  in  part 
payment  of  the  original  drafts.  Plaintiff  there- 
upon received  and  sold  the  corn  which  had  ar- 
rived prior  to  the  date  of  the  letter,  and  other 
com  which  arrived  thereafter,  and  paid  the 
dnifts  drawn,  and  drew  other  drafts  against  the 
shippers  for  the  difference,  according  to  the  let- 
ter. Held  that,  where  plaintiff  recovered  against 
deTcndant  for  the  difference  between  the  amount 
of  the  original  drafts  and  the  proceeds  of  the 
corn  received  before  the  date  of  defendant's  let- 
ter, the  fact  that  the  proof  as  to  the  com  subse- 
quently sold  wns  the  same  did  not  authorize 
the  Court  of  Appeals,  on  defendant's  appeal,  to 
render  Judgment  for  plaintiff  for  the  difference 
between  the  drafts  drawn  and  the  i^oceeds  of 
the  com  so  snbseQueotly  received. 

Appeal  from  District  Ooort,  Bexar  Gountr; 
S.  J.  Brooks,  Judge. 

Action  by  C.  O.  Brewster  against  F.  Grooa 
&  Co.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.  Affirmed. 

Webb  &  Gretb  and  Geo.  O.  Altgelt.  for  ap- 
pellants. Chas.  W.  Ogden,  Terrell  So  Her- 
rell,  and  W.  H.  Lipscomb,  for  appellee. 

NEILL,  J.  Daring  the  months  of  April, 
Slay,  and  June,  1897,  the  J.  L.  S.  Hunt  Com- 
pany, a  private  corporation,  shipped  to  ap- 
pellee, at  Laredo,  Tex.,  on  various  days  dur- 
ing that  time,  33  car  loads  of  com,  and  drew 
Its  drafts  for  each  car  load  (33  in  number) 
on  appellee,  payable  to  the  order  of  said 
company,  with  bills  of  lading  attached,  ag- 
gregating $9,0il.90.  The  drafts  with  bills  of 
lading  attached  were  then  assigned  and  de- 
livered by  the  J.  L,  S.  Hunt  Company  to 
ni>ppllant8,  F.  Groos  &  Co.,  partners  doing 
:i  banking  business  In  the  city  of  Sun  An- 
tonlo^  Tex.,  who  by  virtue  of  such  assign- 


ment became  the  legal  holders  thereof.  The 
appellee,  O.  G.  Brewster,  was  then  a  com- 
mission merchant  doing  business  in  Laredo, 
Tex.,  and  had  theretofore  handled  com  on 
commission  for  the  Hunt  Company.  But  at 
the  time  these  shipments  were  made,  and 
drafts  drawn,  he  had  ceased  to  do  business 
for  said  company.  He  bad  not  purchased  the 
corn,  or  any  part  thereof,  nor  auttiorlzed  its 
shipment  or  consignment  to  him,  nor  ac- 
cepted or  In  any  way  obligated  himself  to 
pay  said  drafts,  or  any  of  them,  or  to  re- 
ceive said  shipments  of  com.  F.  Grooa  &  Co. 
transmitted  the  drafts,  with  bills  of  lading 
attached,  to  the  Mllmo  National  Bank,  at  La- 
redo, for  collection.  The  appellee,  not  hav- 
ing purchased,  ordered,  or  agreed  to  receive 
the  com,  refused  to  accept  or  honor  any  of 
the  drafts.  Twenty-flve  car  loads  of  the  com, 
having  arrived  at  Laredo,  were  becoming 
heated  and  damaged;  and  appellee  having 
refused  to  receive  the  shipments,  which  facts 
being  made  known  to  appellants,  tihey  on 
May  27,  1897,  wrote  to  the  Mllmo  National 
Bank: 

"San  Antonio,  Texas,  May  27.  1S97-  MU- 
mo  Natl.  Ban^  Laredo,  Texas— Dear  Sir: 
A  number  of  cars  of  com  covered  by  bills  of 
lading  attached  to  drafts  on  C.  G.  Brewster 
sent  you  at  various  times,  having  been  sold 
at  a  reduced  price  from  original  figures;  and 
In  paying  for  said  drafts  Mr.  Brewster  is  to 
draw  on  the  J.  L.  S.  Himt  Company  for  the 
difCerence  of  value  of  the  corn,  which  said 
drafts  you  are  hereby  authorized  to  accept 
as  part  payment  of  such  colleclioiia.  Be- 
spectfully,  F.  Groos  &  Co." 

When  this  letter  was  written,  appellants 
knew  that  none  of  the  cars  of  corn  had  been 
sold  for  less  than  the  amounts  drawn  for,  or 
at  any  price.  Their  purpose  in  writing  It 
was  to  authorize  such  sales  and  such  re- 
turns therefor  as  the  letter  indicated.  In 
view  of  these  facts,  their  letter  being  shown 
by  the  Mllmo  Bank  to  appellee.  It  was  con- 
strued by  them  to  mean  that  Groos  &  Co. 
desired  appellee  to  receive  and  sell  the  com 
for  them,  and,  when  sold,  that  he  should 
draw  drafts  on  the  Hunt  Company,  which 
they  would  accept  in  payment  for  the  differ- 
ence between  amoimts  of  original  drafts  on 
Brewster  and  what  was  realized  from  sach 
sale.  In  view  of  the  facts  recited,  which 
were  known  by  appellants  as  well  as  by  ai>- 
pellee  and  the  Mllmo  National  Bank,  no 
other  construction  conld  have  been  placed 
upon  the  letter;  1,  e.,  If  It  was  contemplated 
by  tbe  appellants  that  it  should  be  acted  up- 
on at  all.  In  carrying  out  such  construc- 
tion, the  Milmo  National  Bank,  acting  for 
appellants,  being  unwilling  to  deliver  the 
bills  of  lading  to  appellee,  or  allow  the  rail- 
road company  to  deliver  blm  the  com  with- 
out his  payment  in  full  of  the  drafts  attach- 
ed thereto,  arranged  and  agreed  with  him 
that  he  should  first  pay  In  full  the  several 
amounts  for  which  the  drafts  were  drawn; 
that  tbe  bUls  of  lading  shonld  tb«n  be  deUv- 
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ered  to  Mm,  and  be  Bboald  receive  the  corn, 
and,  after,  putting  it  in  condition  for  sale,  sell 
tlie  same  for  the  best  obtainable  price,  and, 
should  the  proceeds  of  sale  be  less  than  the 
amounts  for  which  the  drafts  were  drawn, 
draw  on  the  Hunt  Company  for  the  pay- 
ment of  the  difference,  It  being  understood 
from  the  letter  that  the  drafts  would  be  re- 
ceived b7  appellants  for  such  payment.  In 
pursuance  of  such  arrangement  and  under- 
standing, the  appellee  paid  the  original  drafts 
drawn  on  him  by  the  Hunt  Company  to  the 
MlJmo  National  Bank,  who  held  them  for  ap- 
pellants, iu  full;  and,  when  paid,  the  full 
amount  of  the  payments  was  remitted  by 
the  bank  to  appellants.  The  bills  of  lading 
were  then  turned  over  to  appellee,  and  he 
received  tbe  corn  from  the  railroad  company, 
placed  It  in  condition  for  sale,  at  a  consid- 
erable expense,  to  him,  and  from  time  to 
time  sold  same  for  the  best  prices  obtainable. 
And  as  soon  as  he  received  the  proceeds  of 
sale,  and  was  able  to  ascertain  tbe  differ^ 
ence  between  such  proceeds  and  the  amount 
be  paid  for  tbe  drafts,  he  drew  drafts  on  the 
Hunt  Company,  payable  to  the  order  of  the 
Milmo  National  Bank,  with  statements  of 
sales  attached  thereto,  for  such  difference — 
tbe  sum  of  91,772.41— being  tbe  difEerence 
between  tbe  drafts  drawn  on  appellee  for  the 
33  car  loads  (the  8  which  arrived  after,  as 
well  as  the  26  which  arrived  before,  the  27th 
of  May,  1887)  and  the  entire  amount  realized 
from  their  sale.  The  drafts  drawn  by  appel- 
lee for  such  difference  were  sent  by  the  Mil- 
mo National  Bank  to  its  correspondent  in 
San  Antonio  for  collection.  The  Hunt  Com- 
pany, upon  whom  they  were  drawn,  failed 
and  refused  to  pay  them.  This  company  was 
Bieii,  aa  well  as  at  the  time  it  drew  its  drafts 
on  appellee,  which  were  assigned  to  appel- 
lant as  aforesaid,  wholly  insolvent;  such 
Insolvency  being  At  ail  the  times  mentioned 
well  known  to  ajipellanta.  The  insolvency 
ot  said  company  continued  from  such  times, 
and  existed  when  this  suit  was  filed,  as  well 
as  when  it  was  tried  in  tbe  court  below.  The 
Hunt  Company  having  failed  to  pay  the 
drafts  drawn  by  appellee,  as  before  stated, 
tliey  were  presented  to  appellants  for  pay- 
ment, and  paymeut  by  them  was  refused; 
and  they  have  neva:  paUl  the  amount,  or 
any  part  thereof,  for  wliicb  said  drafts  were 
drawn. 

The  facts  thas  fonnd  are  established  by 
tbe  nncontradicted  testimony,  and  are  not 
denied  by  appellants.  They  are  substantial- 
ly alleged  by  appellee  In  his  petition  as  his 
cause  of  action.  That  these  facts  consti* 
tute  a  cause  of  action  In  favor  of  appellee 
against  appellants  for  tbe  difference  between 
the  aggregate  amount  paid  by  the  former  on 
the  drafts  drawn  on  him  by  the  Hunt  Com- 
pany prior  to  May  27,  1897,  and  tbe  amount 
realized  by  bim  for  the  sale  of  the  corn  for 
which  said  drafts  were  drawn,  good  against 
£Pi:clIantt(*  general  and  special  exceptions,  Is, 
to  onr  minds,  too  clear  for  argument  TUb 


difference,  as  found  by  the  verdict  of  the 
Jury,  is  |l,522.36t  for  which  appellee  ob- 
tained the  judgment  which  Is  appealed  from. 

It  would  seem  that  there  can  be  no  ques- 
tion about  this  suit  being  founded  upon  an  In- 
strumeDt  or  Instruments  of  writing.  Wheth- 
er it  be  regarded  as  based  upon  the  letter  of 
May  27,  1887,  or  upon  the  drafts  drawn  by 
appellee,  after  tbe  sale  of  the  com,  on  the 
Hunt  Company,  in  either  event  It  Is  founded 
upon  .a  written  obligation.  The  facts  show  a 
consideration  Inuring  to  appellants  for  the 
sums  of  money  for  which  the  drafts  were 
drawn,  and  the  letter  referred  to  may  be  re- 
garded as  a  promise  by  them  to  accept  the 
drafts  as  payment  for  the  difference  between 
tbe  aggregate  amount  paid  by  appellee  on  the 
drafts  drawn  on  bim  prior  to  its  date  and  the 
sum  realized  from  the  sales  of  the  corn  for 
which  they  were  drawn.  Therefore  the  four- 
year  statute  of  limitations,  and  not  tbe  two, 
is  the  one  which  most  govern  in  determining 
whether  the  action  was  barred  when  the  suit 
was  Instituted;  and.  It  being  brought  ivlthin 

I  that  [>erlod  on  the  tacts  stated,  it  was  not 

j  barred. 

I  It  mnst  be  borne  in  mind  that  the  ccom  was 
I  never  purchased  by  the  appellee;  that  he 
never.  In  fact,  owed  either  the  Hunt  Company 
or  appellants  anything  for  it;  that  he  was 
nuder  no  obUgatkin  whatever  to  receive  it, 
or  to  accept  or  pay  the  drafts  drawn  on  lUm 
for  It;  that  what  he  did  was,  as  a  broker  or 
commission  merchant,  for  the  benefit  of  ap- 
pellants, and  not  for  himself;  that  they  ire- 
celved  every  dollar  for  which  the  drafts  were 
drawn,  paid  by  appellee,  before  a  bushel  of 
the  com  was  sold;  and  that  they  were  never 
entitled  to  receive  from  appellee,  or  any  one 
else,  save  the  Hunt  Company,  auytbing  more 
than  what  was  realized  from  the  sales  of  the 
corn  after  it  had  been  received  by  appellee  as 
their  broker.  Therefore  the  difference  be> 
tween  what  they  received  on  tbe  drafts  from 
appellee  and  what  the'  corn  was  sold  for  was 
that  much  more  than  they  were  entitled  to. 
Independent  of  the  letter,  equity  and  good 
conscience  would  seem  to  require  that  appel- 
lants should  make  good  to  the  appellee  this 
difference.  It  may  be  true  that  appellants  did 
not  know  of  the  constmctlon  by  the  Mllmo 
National  Bank  and  appellee  of  the  letter  of 
May  27,  1897,  or  of  the  arrangement  and  un- 
derstanding between  them  In  regard  to  It. 
Bnt  If,  In  view  of  the  facts,  any  other  con- 
struction could  have  been  given  or  action 
taken  In  regard  to  the  matter,  such  construc- 
tion and  action  were  tbe  most  advantageous 
to  appellants. 

As  was  said  by  the  chief  Justice  of  tbis 
conrt  In  an  opinion  In  a  case  between  these 
parties  Involving,  the  same  subject-matter 
and  facts:  "The  letter  was  more  than  a  mere 
authority  that  tbe  drafts  on  the  Hunt  Com- 
pany might  be  used  aa  part  payment  of  the 
original  drafts.  F.  Qroos  &  Co.'s  object  In 
writing,  as  stated  by  their  cashier,  was  to 
authorize  the  sales  for  less  than  bill  pricoi. 
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aud  to  authorize  retumi  as  therein  indicated. 
It  was  therefore  written  to  Induce  Brewster 
to  take  the  com,  and  evidenced  an  agreement 
on  the  part  of  F.  Groos  &  Co.  that  only  what 
the  corn  brought  should  be  paid  for  by  Brew- 
ster. Their  evident  purpose  in  requiring 
drafts  to  be  drawn  on  the  Hunt  Company 
for  the  difference  was  to  enable  them  thereby 
to  settle  with  the  Hunt  Company  on  the  basis 
of  what  was  actually  realized  for  the  com, 
and  to  protect  themselves  in  respect  to  what 
they  had  overpaid  the  Hunt  Company  for  the 
bills  of  lading  and  drafts  bought  by  them. 
Had  the  Mllmo  National  Bank  retained  the 
payments  made  by  Brewster  until  the  differ- 
ence had  been  ascertained,  and  then  under- 
talien  to  adjust  matters  by  restoring  him 
the  amount  of  the  difference,  and  taking  for 
them  drafts  on  the  Hunt  Company,  and  had 
remitted  the  same  with  the  amount  of  the 
sales  to  F.  Groos  &  Co.,  we  think  the  latter 
could  not  have  complained,  nor  Impeached 
the  transaction,  unless  It  was  able  to  show 
that  the  departure  from  the  direction,  in  not 
taking  the  drafts  on  the  Hunt  Company  at 
the  time  the  original  drafts  were  delivered, 
had  prejudiced  them  in  respect  to  their  rela- 
tions with  the  Hunt  Company.  The  fact  that 
the  Milmo  Bank  remitted  the  full  payment  of 
the  drafts  to  F.  Groos  &  Co.,  as  received, 
would  not  In  any  material  respect  change  the 
situation.  •  •  •  We  do  not  think  that  the 
letter  of  May  27th  made  the  taking  of  Brew- 
ster's drafts  on  the  Hnnt  Company  a  condi- 
tion precedent  to  his  being  allowed  to  pay 
for  the  com  only  what  It  brought,  or  that  by 
paying  the  drafts  In  full,  and  drawing  drafts 
for  the  difference  afterwards,  the  right  was 
lost  to  him  to  pay  only  what  It  brought." 

As  Is  before  shown  by  the  facts,  it  was  Im- 
possible, at  the  time  appellant  paid  the  drafts 
to  anticipate  the  difference  between  the 
amount  for  which  they  were  drawn  and  what 
the  com  would  sell  for.  And  the  amount 
for  which  appellee  might  then  have  drawn  on 
the  Hunt  Company  for  such  difference  wonld 
bnve  been  merely  suppository.  If  drawing 
then  on  the  Hunt  Company  for  such  difference 
did  not  In  any  respect  prejudice  appellants, 
they  cannot  complain  of  the  drafts  for  such 
difference  not  having  been  drawn  and  pre- 
sented until  after  the  com  was  sold,  and  the 
amount  definitely  ascertained.  The  que8ti(»i 
as  to  whether  appellants  were  so  prejudiced 
was,  by  an  appropriate  charge,  submitted  by 
the  court  to  the  Jury;  and  they,  upon  evi- 
dence amply  Bufflclent  to  sustain  their  ver- 
diet,  found  that  they  were  In  no  way  prejn< 
dirpd. 

WTiile  we  have  not  discussed  every  assign- 
ment of  error  Insisted  upon  by  appellants  In 
this  case,  we  have  carefully  considered  each 
of  them,  and  are  of  the  opinion  that  none  Is 
well  taken. 

The  appellee  has  filed  a  cross-assignment 
of  error,  in  which  he  complains  of  the  court's 
limiting  his  recovery  to  the  amount  of  the 
drafts  drawn  prior  to  Ifay  27,  1887,  and  de- 


nyhig  his  right  to  recover  on  the  six  drafts 
drawn  on  June  1,  1897.  Under  this  assign- 
ment he  insists  that  the  proof  as  to  the  six 
cars  sent  after  the  tetter  of  May  27,  1897,  was 
written  Is  Identical  with  that  as  to  the  cars 
sent  before  that  time,  and  that  ther^ore  the 
verdict  of  the  Jury  Is  for  all  purposes  a  find- 
ing wlilch  would  authorize  tu  to  render  Judg- 
ment here  for  them  for  the  foil  amount  of  the 
difference  in  the  S3  cars;  and  he  asked  that, 
in  the  event  that  we  have  such  authority,  we 
BO  render  the  Ju(^ment,  but.  If  we  have  not 
that  the  Judgment  as  It  stands,  be  affirmed. 
We  do  not  believe,  even  if  we  should  find  the 
facta  as  Insisted  upon  by  appellee,  that  this 
court  has  any  authority  to  render  such  Judg- 
ment on  the  facts  as  Is  requested  by  appel- 
lant. 

Therefore  the  Judgment  of  the  district  court 
Is  affirmed. 


WESTERN  UNION  TEL.  CO.  v.  TURNER.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  2, 
1904.) 

TELSORAPHS— NBOLIOBNT  TRANSUiaSION  OW 
HESSAQES— DAHAOB»-HBNTAI.  AMOUISH. 
1.  In  an  action  against  a  telegraph  compaoy 
for  negligent  delay  in  transmitting  a  message 
apprisiDg  plaintiff's  father-in-law  of  the  death 
of  plaintiff's  child,  and  resulting  in  tlie  failure 
of  the  father-in>law  to  meet  plafaitiff  at  the 
train  with  suitable  conveyances  for  the  funeral, 
where  the  complaint  alleged  as  damages  mental 
anguish  in  being  obliged  to  hire  an  ordinary  ex- 
press wagon  to  convey  the  child's  remains  to 
the  tather-in-law'fl  house,  and  in  having  to  post- 
pone the  funeral  until  the  next  day.  It  was  error 
to  admit  tcBtlmony  that  plaintiff  was  obliged  to 
leave  the  corpse  on  the  depot  platform  for  about 
10  minutes  'n'hile  he  looked  for  his  father-in-law. 

Appeal  from  District  Court  Tarrant  Goon- 
ty:  M.  B.  Smith,  Judge. 

Action  by  J.  E.  Turner  against  the  Wmt- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeala 
Reversed. 

Oeo.  H.  Fearons  and  Stanley,  Spoonts  ft 
Thompson,  for  appellant  Carlock  ft  Gil- 
lespie, (Or  appellee. 

STEPHENS,  J.  This  appeal  la  tram  a 
Judgment  for  $700  recovered  as  compensa- 
tion to  appellee  for  mental  sofferlns  caused 
by  the  negligent  failure  ot  appellant  to 
promptly  transmit  from  Ita  office  in  Ft 
Worth,  Tex.,  and  deliver  at  Lexington,  OU., 
the  following  message:  "B.  J.  Kella-,  Lex- 
ington, OkliUioma,— Notify  B.  L.  Hammond 
that  baby  Is  dead  and  to  meet  me  at  the 
train  this  evening.  Will  iiay  yon  for  trou- 
ble. [Signed]  J.  E.  Turner."  The  conse- 
quences of  the  InezcuBable  delay  complained 
of  were  thus  stated  In  the  petition:  "Plain- 
tiff avers  that  If  said  telegram  had  been 
promptly  foi*warded  and  delivered,  which 
the  defendant  In  the  exercise  of  ordinary 
care  should  have  done  within  a  space  ot  one 


•Rehearing  denied  January  M,  IMM. 
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hoar  after  recelviug  the  same,  tbat  the  said 
Keller  would  hare  at  once  notified  {rialn- 
tlff's  father-in-law,  B.  L.  Hnmmond,  to  meet 
plalntur,  on  the  arrival  of  setd  train,  with 
friends  and  carriages,  and  that  the  said  B. 
L>.  Hammond  would  have  been  present  with 
friends  and  relatlTefi  In  carriages,  and  with 
miltttble  conveyances  tor  transportation  ctf 
the  oorpsBb  and  wonld  bare  had  the  grave 
doft  and  aU  an&ngem«it8  for  the  funeral 
to  have  occurred  on  that  same  afternoon. 
And  tlie  plaintiff  tullr  relied  upon  these  ar- 
rangements being  carrlM  out,  and  the  eame 
would  have  been  carried  out  had  the  de- 
fendant performed  its  duty  in  the  premlaes. 
bat  tbat  defendant  negligently  failed  to 
tranamit  and  dellTer  the  said  tdegram  to  the 
said  Hammond  until  after  the  middle  of  the 
afternoon,  and  Just  a  short  time  before  the 
plaintiff's  train  arrived  at  its  destlnatltm. 
That,  when  be  arrived  at  Lexington  wltta  tbe 
remains  of  bis  cbUd.  be  found  no  one  ttiere 
to  meet  blm;  tbat  his  ftttaer^ln>law  was  not 
presentt  and  no  friends  or  relaHves  of  any 
kind,  and  no  conveyances  provided  to  re- 
ceive and  carry  away  tbe  corpse  of  bis  child. 
Tbat  plaintiff  bad  to  hire  an  ordinary  ex- 
presa  wagon  or  delivery  wagon  and  put  his 
child's  remains  In  It,  and  carry  them  to  bis 
fatber-ln-law*8  bouse,  a  distance  of  about 
two  miles.  Tbat  no  arrangements  had  been 
made  for  any  one  to  meet  blm  at  tbe  train, 
and  no  grave  bad  been  dug,  and  no  funeral 
bad  been  announced  and  provided  for,  and 
same  did  not  occur  until  some  time  about 
noon  fbe  next  day.  That,  on  account  of  tbe 
said  wrongful  conduct  of  tbe  defendant, 
plaintiff  was  subject  to  great  mortlflcaticm 
and  distress  of  mind,  and  his  pride  was 
touched,  and  be  felt  humiliated,  and  was 
made  to  «nffer  great  and  most  acute  mental 
pain  and  distress  of  mind,  in  all  to  plaintiff's 
damage  «2,000." 

Numerous  assignments  of  error  are  found 
In  appellant's  brief,  but  all  are  overruled  ex- 
o^t  tbe  elgbtb,  which  complains  of  ^e  ad- 
mission of  testimony,  as  shown  1^  the  fol- 
lowing Ull  of  exceptions:  "Be  it  remembered 
tbat  upon  the  trial  of  Ibis  cause,  and  while 
the  plaintiff  was  on  tbe  stand  testifying  In 
Ills  own  behalf,  be  was  asked  by  his  counsel 
to  state  what  he  did  with  tta  remains  of 
Ills  child  while  be  was  looking  about  for  bis 
father-in-law  on  tbe  arrival  of  the  train  at 
Purcell,  I.  T.,  and  to  state  where  the  corpse 
was  left  while  be  was  looking  for  his  said 
father-in-law.  To  tbe  answer  of  this  ques- 
tion the  defendant  objected,  because  said 
testimony  was  inc<»npetent  for  any  purpose, 
eateulated  to  prejudice  tbe  Jury,  and  there 
was  no  pleading  which  authorized  any  dam- 
age on  account  of  the  corpse  having  requir- 
ed to  be  left  unattended  by  the  plaintiff, 
wblcb  objections  were  overruled  the  court, 
and  the  plaintiff  permitted  to  answer  that 
lie  put  tbe  said  corpse  on  the  platform  of 
tbe  depot,  and  left  it  there  some  10  mlnntea 
while  he  was  looking  about  for  bis  fathavin- 


law,  and  said  testimony  went  before  the 
jury.  The  defendant  thereupon  excepted  to 
the  ruling  of  the  court"  Tbe  damages  in 
tbis  class  of  cases  are  special,  and  must  be 
so  alleged.  What  Is  not  alleged  cannot  be 
proved.  We  fall  to  find  in  the  language 
above  quoted  from  the  petition  any  claim 
for  damages  for  mental  suffering  arising  from 
the  fact,  thus  proved  over  appellant's  objec- 
tion, that  app^lee  had  to  place  the  corpse 
of  bis  child  on  the  depot  platform,  and  leave 
it  there  some  10  minutes  while  be  vras  look- 
ing about  for  bis  fatber-In-law.  Mental  dis- 
tress caused  by  this  circumstance  vras  not 
exactly  tbe  same  as  that  caused  by  the  fail- 
ure of  friends  to  meet  appellee  at  tbe  depot 
as  alleged.  The  results  of  appellant's  negli- 
gence were  definite  stated  in  the  petition, 
which  was  therefore  not  subject  to  demur- 
ree,  and  tbe  only  remedy  left  appellant  was 
to  object  to  testimony  ofllered  to  prove  fm> 
tber  and  special  results  not  alleged.  True, 
what  was  proved  over  objection  was  of  tbe 
same  nature  as  that  alleged,  but  was  by  no 
means  a  necessary  consequence  of  it,  and 
was  distinctly  more  than  was  alleged.  This 
ruling  appellee  for  some  reason  has  not  un- 
dertaken to  defend,  and  vra  are  nnaUe  to 
approve  tt 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 


FT.  WORTH  8TOCKTARDS  Oa  v.  WHIT- 
TENBURG.* 

(Ooort  of  dvU  Appeals  of  Texas.  Jan.  3, 

1801) 

IHJirBIBB  TO  SBRTANT-CATINa  OF  BJkNK-^U- 
SUHPTION  OF  RISK. 

1.  Where  a  servaDt  of  mature  years  was  di- 
rected to  go  to  a  sand  bank  for  a  load  of  sand, 
and  WAS  fojured  by  the  caving  of  the  bank  as 
be  nliffbted  from  bis  wagon,  and  the  pbyslcal 
condition  of  the  bank  and  the  probabili^  of  its 
fiaviug  were  as  obvlons  to  the  servant  as  to  the 
roarter,  the  servant  aasnmed  the  risk. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; M.  S3.  Smith,  Judge. 

Action  by  E.  M.  Whittenburg  against  the 
Ft.  Worth  Stockyards  Company.  From  a 
judgment  In  favor  of  plaintlfl,  defendant  ap- 
peals. Reversed. 

N.  H.  Lasslter,  C.  M.  Templeton,  and  Rob- 
ert Harrison,  for  appellant  Wynne,  Mc- 
Ourt  Bowlln  &  HcCart  for  appellee. 

CONNKR,  C.  J.  Apiiollee  recovered  a  judg- 
ment against  the  appellant  company  for  tbe 
sum  of  $1,000  as  damages  for  personal  Inju- 
ries caused  by  the  fall  of  an  overbanfrlng 
bank  of  earth  at  a  sand  pit  to  wtalcb  appellee 
had  gone  for  the  purpose  of  getting  a  load 
of  sand.  Among  other  things,  appellant 
pleaded  assumed  risk  on  appellee'a  part,  in 

•RehMTlBS  dulled  Jarniur  90,  iMi  and  writ  «l  «r- 
ror  teoled  br  Supreme  Court 

__5 1.  8m  HMtv  ftafl  Beirut,  vol.  U,  Cent  XMg.  M 

m,  Ol,  at. 


Digitized  by 


Google 


3G4 


78  SOL'THWESTBBN  RBPOKTBR. 


CTex. 


that  the  danger  vas  "as  open  and  apparent 
to  the  appellee  as  to  the  appellant,  and  that 
the  appellee,  In  oDdertaklng  to  work  In  and 
about  the  sand  bauk,  assumed  the  risk  of  its 
caring  or  falling  tn  on  him." 

Ei'i'or  la  first  assigned  to  the  action  of  the 
court  In  overruling  appellant's  motion  for 
continuance  In  order  to  procure  the  testimony 
of  H.  P.  Hayes,  W.  J.  Campbell,  and  H.  B. 
Upp,  residentB  of  Tarrant  county.  It  ap- 
pears tbat  the  case  was  first  set  for  trial  on 
the  lOth  of  ' March.  1903.  On  the  7th  day  of 
that  month  appellant  procured  sabpcenas  (or 
said  witnesses,  which  were  served  on  the  9th 
of  March.  The  case  was  not  reached  for  tri- 
al until  on  or  about  the  13th  of  March,  npon 
which  day  the  witnesses  named  were  not  in 
attendance.  The  case  was  accordingly  i>ost- 
poned  on  account  of  the  absence  of  these  wit- 
nesses, and  reset  for  the  1st  day  of  April. 
Appellant  on  March  3l8t  caused  other  sub- 
pcenas  to  be  served  upon  said  witnesses,  but 
they  were  not  present  on  April  1st,  and  ap- 
pellant nnnounccd,  "Xot  ready  for  trial,"  be- 
cause of  their  absence,  and  the  case  was 
agiiin  postponed  until  2  p.  m.  of  that  day  for 
the  purpose  of  procuring  the  attendance  of 
the  witnesses.  After  such  postponement,  ap- 
pellant's attorneys  telephoned  to  the  general 
manager  of  the  appellant  company,  and  re- 
quested him  to  endeavor  to  see  said  witness- 
es, and  have  them  appear  at  2  o'clock  p.  m. 
of  that  day,  which  he  promised  to  do  If  pos- 
sible. At  2  o'clock  p.  m.,  however,  the  wit- 
nesses were  not  present,  and  formal  applica- 
tion was  accordingly  made  for  a  continuance; 
it  being  presented  as  an  application  for  a  first 
continuance,  and  as  such  was  formally  suffi- 
cient. We  think  a  mere  statement  of  the 
facts  a  sufficient  demonstration  of  a  want  of 
diligence  on  appellant's  part  to  secure  the  at- 
tendance of  the  witnesses  on  account  of  whose 
absence  tbe  application  was  made,  and  are  of 
opinion  that  the  court  properly  overruled  the 
application.  See  Rev.  St.  1895.  art.  22C.7; 
Ry.  Co.  V.  Hal],  83  Tel.  675,  19  S.  W.  121; 
Doll  V,  Muudlne,  7  Tex.  Civ.  App.  104,  20  S. 
W.  87. 

Appellant's  further  contentions  are  to  the 
effect  that  the  evidence  falls  to  show  any  neg- 
ligence on  Its  part  authorizing  a  verdict  In  ap- 
pellee's favor,  and  that  It  affirmatively  ap- 
pears that  the  accident  to  appellee  resulted 
from  a  risk  assumed  by  him.  But  three  wit- 
nesses testified,  all  of  whom  were  offered  by 
appellee.  The  testimony  Is  without  conflict 
and  Is  substantially  as  follows;  Appellee  tes- 
tified that  he  was  60  years  of  njie.  and  had 
been  a  farmer  most  of  his  life;  that  In  July, 
1902,  he  was  working  for  the  appellant  com- 
pany under  one  of  its  foremen,  a  Mr.  God- 
win; that  most  of  the  time  he  hauled  lumber 
and  posts,  and  different  things,  using  a  two- 
horse  wagon  and  team  of  his  own;  that, 
while  so  employed,  Godwin  directed  appel- 
lee "to  go  down  to  the  ravine  and  get  a  load 
of  fine  sand  to  set  brick  with."  Further  quot- 
ing appellee's  testimony,  he  testified  that:  **I 


went  down  the  branch  as  I  was  directed  to; 
somewhere  near  the  place,  as  I  thought; 
sometliing  near  the  bank;  Jumped  out  of  my 
wagon  to  look  for  sand.  When  I  got  oat  of 
my  wagon,  1  got  crippled.  When  I  got  out 
of  my  wagon  I  didn't  do  anything— didn't 
get  a  chance  to  do  anything.  The  bank  caved 
off  on  me.  It  was  a  bank  of  earth  and  dirt 
I  suppose  It  was  some  7  or  8  feet  high.  I  nev- 
er measured  it  I  drove  my  wagon  np  within 
5  or  0  feet  of  the  bank.  *  *  *  I  never  had 
hauled  any  sand  oat  of  this  pit  before  this. 
*  *  *  I  did  not  notice  anything  unusual 
about  this  pit  when  I  went  down  into  It  to 
get  the  sand.  I  viewed  along  the  bank  and 
In  tbe  brunch  to  hunt  for  sand— the  kind  of 
sand  that  the  gentleman  wanted— and  there 
was  nothing  in  the  bank  that  I  wanted  that 
I  could  see.  *  *  *  I  did  not  know  any- 
thing about  this  bank  being  in  a  dangeroas 
condition  or  likely  to  fall.  Didn't  know  any- 
thing about  that.  I  did  not  observe  anything 
unusual  about  the  appearance  of  it  to  indi- 
cate danger.  •  •  •  There  wasn't  any  pit- 
nothing  but  a  piece  of  level  ground  near  tbe 
bank— and  I  stepped  off  the  wagon  en  tbe 
ground  to  examine  for  sand.  I  was  near  tbe 
bank,  and  the  bank  caved  In.  and  I  done 
nothing  but  Just  did  get  out  in  time  to  get 
hurt  I  got  out  on  the  side  next  to  tbe  bank. 
I  don't  know  how  much  of  the  bank  caved 
In  on  me."  Cross-examined,  he  further  tes- 
tified: "I  suppose  this  gravel  pit  was  300  or 
400  yards  from  the  place  where  I  was 'to 
haul  the  sand.  Mr.  Godwin  Just  came  to  me 
and  says  that  *I  want  yon  to  put  on  your 
dump  boards  and  go  down  there,  right  down 
that  branch  there,  wherever  you  can— near 
that  bank  along  there,  wherever  yon  can 
find  some  sand  suitable  to  set  brick  with— and 
bring  me  a  load  right  at  once.'  He  did  not 
tell  me  to  go  to  any  particular  place;  Just 
told  me  to  go  down  that  way  and  get  some 
sand,  wherever  I  thought  I  could  get  it;  di- 
rected in  the  branch.  I  went  down  this 
brancb  according  to  his  directions.  At  the 
time  there  were  men  Just  a  short  distance  be- 
low me  at  work.  I  don't  know  what  they 
were  doing.  I  expect  getting  ont  gravel— I 
guess  th^  was.  I  didn't  pay  much  atten- 
tion to  them.  None  of  my  business  to  look 
after  them.  They  were,  I  suppose,  75  or  SO 
yards  from  me.  There  was  nobody  at  work 
right  at  the  place  where  I  got  hurt  I 
couldn't  tell  whether  there  bad  been  anybody 
at  work  there  for  several  days  or  not  If 
anybody  had  been  at  work  there  that  morn- 
ing, I  don't  know  of  it  There  was  so  many 
wagon  tracks  in  there,  as  It  was  a  large 
gravel  bed,  that  I  couldn't  tell  whethor  any 
one  had  been  working  there  that  morning  be- 
fore I  was  hurt  or  not  I  had  hauled  some 
gravel  before  this  time  while  I  was  working 
for  Armour  &  Co.,  but  not  from  this  place, 
but  never  hauled  any  sand.  •  •  *  I  don  t 
know  who  this  gravel  bed  belonged  to.  If  I 
remember  right  I  bad  hauled  the  gravel  for 
Armour  ft  Ga  about  two  weeks  prior  to  the 
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time  I  -was  hurt.  •  •  •  No  one  cantioned 
me  abont  tbls  bank,  or  aald  anything  to  me 
about  It  at  all.  I  had  not  beard  anything 
about  the  bank  being  dangerous  before  I 
went  to  the  bank.  *  *  *  I  could  see  this 
bank.  Had  ererj  opportunity  to  look  at  It, 
and  did  not  see  anything.  I  could  glance 
along  the  bank  and  see,  and  couldn't  eee  any- 
thing. «  •  •  ETerythlng  was  open,  and 
nothing  concealed  about  it" 

W.  J.  Lattlmore  testifled:  "I  bad  been 
abont  this  bank  that  caved  in  on  him  [ap- 
pellee]. I  got  about  %000  yards  of  grarel 
out  of  tbe  same  place.  I  think  the  Ft  Worth 
Stockyards  Company  had  control  of  the  land 
where  this  grarel  bed  was  situated.  I  know 
the  exact  point  where  the  bank  caved  in  on 
WUttenbuig.  Cannot  aay  that  I  exactly 
know  its  condition  prior  to  the  time  it  caved 
in  on  him.  I  bad  abandoned  this  bed  about 
a  week  or  ten  days  before*  in  getting  gravel 
out  of  it.  It  mn  out  into  a  sand  bank. 
The  bank  was  just  like  any  other  sand  or 
gravel  bed.  It  was  dangerous  in  one  sense 
of  the  word.  All  pita  become  so,  and  that 
pit  was  more  or  less  dangerous.  I  saw  this 
pit  every  day— passed  right  by  it  I  can't 
say  tliat  there  was  anything  nnusnal  about 
this  bank  to  Indicate  that  It  was  dangerous 
the  last  time  I  saw  it  before  this  accident 
Just  a  straight  up  and  down  embankment 
I  hauled  some  sand  from  this  same  pll^  and 
was  ^ven  permission  to  do  so  by  the  Ft 
Worth  Stockyards  Company.  I  diui't  know 
of  their  refusing  to  give  anybody  permission 
to  haul  sand  there."  Cross-examined:  "All 
sand  banks  are  more  or  less  dangerous,  and 
I  suppose  one  man  can  see  the  danger  as 
well  as  another.  The  dirt  is  liable  to  cave. 
As  to  whether  one  man  can  see  that  and 
know  that  as  well  as  another,  I  don't  know 
about  tiiat  It  is  according  to  whether  a 
man  is  used  to  working  in  the  hiulness  or 
not.  One  man  could  see  it  Whether  or  not 
any  man,  whethw  he  worked  about  a  sand 
bank  or  not,  would  know  it  was  liable  to 
nve,  I  cant  say  aa  to  that  My  best  jndg- 
mrat— that  a  man  who  had  experience  in 
hauling  out  of  a  place  like  that  would  have 
kept  back  away  from  the  bank.  This  was 
an  open  bank,  and  anybody  could  look  at  it 
A  nuin  that  Is  experienced,  in  going  in  a 
place  like  that— a  very  high  bank— he  keepa 
his  wagon  far  off,  so  that,  if  the  bank  gives 
on  him,  he  has  got  some  chance  to  get  out 
of  the  way.  A  man  has  to  take  his  chances 
when  he  hauls  sand  out  of  a  pit  like  Utat 
one.  Any  man  who  does  work  of  that  kind 
has  to  take  his  chances,  more  or  less.  There 
are  lots  of  people  who  don't  understand  about 
pravd  and  sand  pits— such  things  as  that— 
and  they  are  liable  to  run  into  danger.'* 

B.  K.  Corson  testifled  for  appellee  as  fol- 
lows: **I  live  in  North  Ft  Worth,  and  have 
lived  there  about  nine  years,  I  reckon.  I 
know  BCr.  Whlttenbnrg,  the  plaintiff  in  this 
case.  Got  acqnalnted  with  him  last  year, 
maybe  the  latter  part  of  June  or  first  of 


July.  I  know  when  he  worked  for  the  Ft 
Worth  Stockyards  Company  on  the  North 
Side,  hauling.  At  that  time  I  was  engaged 
in  delivering  gravd  over  there  on  the  North 
Side.  I  was  working  for  Mr.  Lattimore. 
He  had  a  contract  over  there,  and  I  had  a 
contract  under  him  hauling  gravel— deliver- 
ing graveL  I  remember  the  occasion  of  Mr. 
Whittenburg  b^ng  hurt  by  a  bank  caving - 
in  on  him.  I  was  north  of  him,  I  reckon, 
mayb^  300  yards  or  400  yards,  at  the  time. 
I  saw  him  a  very  few  minutes  after  he  was 
hurt  •  •  •  It  had  not  been  more  than 
ten  or  fifteen  minutes  before  he  was  hurt 
that  I  had  left  that  bank.  I  was  right  at 
that  bank,  or  right  close  by  it  Had  a  team 
and  some  men  up  there  getting  sand  out  from 
und»  thrae,  and  I  was  standing  watching 
it  while  they  were  at  work  at  It;  hauling 
sand  from  the  same  point  Take  a  man  that 
didn't  know  anything  about  gravel— Imdn't 
hauled  any  gravel  or  sand— and  be  won't 
realize  the  danger  that  would  be  in  it,  that 
a  man  that  had  ecperirace  would;  and  tiien,. 
a  man  tiiat  had  no  experience  in  hauling 
gravel  or  sand,  he  would  know  th^  was 
hauling  orec  there,  and  might  say  it  looked 
dangerous,  'but  these  other  people  are  haul- 
ing. They  don't  get  hurt.'  I  have  got  the 
same  chance  they  have  got,  and  there  is 
some  one  watching  me'— to  protect  the 
others,  you  know.  When  I  saw  this  bank 
the  last  time  before  Mr.  Whittenburg  was 
hurt,  it  was  in  a  dangerous  condition.  I 
have  worked  In  such  places  five  or  six  years 
—maybe  ten  years.  This  hank  was  con- 
trolled by  the  Ft  Worth  Stockyards  Com- . 
pany."  Cross-examined:  "I  think  this  bank 
was  about  twelve  feet  high  before  it  fell  on 
Whittenburg,  at  the  point  where  it  caved  in 
on  him.  Beginning  at  the  top*  th&K  was 
abont  six  feet  of  dirt,  and  there  was  two  or 
three  feet  of  sand,  and  then  there  was 
gravel  under  that.  X  had  had  it  about  14 
feet  face  there,  and  the  gravel  was  what  I 
was  aftsr,  and  I  think  they  bad  got  the 
gravel  pretty  nearly  filled  up  to  the  sand. 
Any  man  could  see  that  a  perpendicular 
wall  12  feet  high  was  more  or  less  danger^ 
oufl,  bat  one  nutn  might  know  it  better  than 
another.  I  have  men  working  for  m^  that 
some  of  them  will  realize  the  danger,  while 
others  won't  I  consider  them  careless. 
They  dont  seem  to  realize  or  know  the  dan- 
ger—some men.  They  could  see  It;  but  then, 
other  men  beiiv  In  there  and  wmfting,  you 
can't  get  them  to  realize  what  the  dangers 
are,  and  I  always  invariably  went  and  at- 
tended to  it  myself."  Witness  was  asked: 
"Had  or  not  this  bank  caved  in  any  other 
place?"  and  answered:  "We  were  continually 
throwing  It;  that  is,  we  dig  under  it  and 
drag  it  off  out  of  the  way.  I  had  seen  Whit- 
tenburg around  there  probably  for  a  month, 
or  maybe  longer,  at  the  time  he  was  hurt. 
He  was  hauling  there;  working  for  the 
yards;  hauling  lumber,  mostiy,  I  think.  I 
dont  know  that  I  luid  ever  saw  him  haul  In 
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the  sand  pit  before  this,  or  gravel.  When  a 
baufc  ot  dirt  gets,  topheavy.  It  will  fall  of 
Its  own  accord,  and  sometimes  don't  take 
but  very  little  to  fall.  I  got  a  load  of  sand 
at  this  bed.  I  don't  think  it  was  exceed- 
ing fifteen  minutes  before  this  accident,  and 
may  be  not  more  than  ten.  I  Just  had  quit 
And  then  this  bank  was  In  a  dangerous  con- 
dition. I  put  my  men  under  there,  and  stay- 
ed and  watched  the  bank.  I  had  got  about 
all  I  could  get  ont  until  I  throwed  the  bank. 
Xo  one  had  worked  at  that  immediate  point 
from  that  time  I  was  there  until  Mr.  Whlt- 
tenburg  was  hurt.  There  was  some  hands — 
I  won't  be  positive  whether  they  were  at 
work  that  morning  or  not,  but  Just  a  little 
north  of  the  sand  pit,  BCreenlng;  but  I  won't 
be  positive  about  them  being  at  work  that 
morning.  I  kind  of  think  they  were,  but 
then  I  am  not  positive."  Redirect  examina- 
tion: "When  we  throw  a  bank  I  go  under  as 
far  as  I  think  it  will  bear,  and  then  get  on 
top,  and  take  crowbars  and  drive  them  down 
—bars  of  iron— and  Just  drop  it  off.  That  is 
a  precaution  that  is  taken  to  keep  it  from 
falling  In  or  caving  on  the  men  that  work  in 
there.  That  Is  necessary  and  proper  to  do 
that  for  the  safety  oC  the  men  working  tmder 
the  bank.  In  reference  to  the  men,  some  of 
them  not  seeming  to  realize  the  danj^r  of 
such  bank,  I  do  not  mean  to  say  ttiat  I 
think  it  carelessness.  You  couldn't  call  It 
tiiat.  They  Just  don't  seem  to  realize  the 
danger.    It  is  inexperience." 

We  deem  extended  discussion  unnecessary. 
We  have,  however,  been  unable  to  avoid  the 
conviction  that  the  testimony  is  insufllclent 
to  support  appellee's  recovery.  Aside  from 
the  meagemess  of  proof  to  show  that  the 
sand  bank  in  question  was  at  the  time  operat- 
ed by  appellant,  or  that  appellant  knew,  or 
by  the  exercise  of  reasonable  diligence  could 
have  known,  of  Its  dangerous  condition  after 
it  had  been  made  so  by  undermining  as  tes- 
tified to  by  the  witness  Corson,  we  think  it 
affirmatively  appears  that  appellee's  injury 
was  a  risk  assumed  by  him,  within  the 
meaning  of  the  well-established  rule  on  the 
subject.  Tbe  authorities  undoubtedly  es- 
tablish the  proposition  that  where  a  physical 
situation  is  open  to  the  observation  of  the 
servant,  and  apparent  to  him,  and  the  prob- 
ability of  injury  is  as  obvious  to  lUm  as  to 
the  master,  lie  must  be  held  to  assume  the 
I'isk  If  he  engages  In  the  work.  And  where 
the  situation  presents  nothing  more  com- 
plicated than  a  sand  bank.  It  must  be  as- 
sumed that  a  person  of  mature  years  and 
understanding  understood  the  risk,  and  might 
have  known  thereof  by  the  exercise  of  rea- 
sonable care  and  prudence  on  his  part.  It 
must  be  assumed  that  appellee  was  acquaint- 
ed with  the  laws  of  gravitation,  and  knew 
that  a  body  of  earth,  such  as  described  In 
the  testimony,  unsupported,  was  liable  to  fall 
at  any  time.  No  peculiarity  of  soil,  special 
character  of  weather,  or  unusual  circum- 
stance was  shown,  rendering  it  necessary 


for  appellee  to  have  special  experience  or  in- 
formation of  the  existing  condition.  It  was 
apparent.  It  was  to  be  known  and  under- 
stood by  the  exercise  of  that  ordinary  care 
and  circumspection  which  the  law  holds  all 
men  bound  to  exercise  in  their  own  protec- 
tion. See  Railway  v.  Spellman  (Tex.  Civ. 
App.)  34  8.  W.  2S8;  Hallway  t.  French 
(Tex.  Sup.)  23  S.  W.  613;  RaUway  T.  Lempe, 
59  Tex.  22;  Railway  v.  Walker  (Tex.  Uiv. 
App.)  76  S.  W.  228;  Patrlsh  v.  Railway  (Tex. 
Civ.  App.)  7«  S.  W.  235;  Larlch  v.  Moles  (R. 
I.)  28  Atl.  ti61:  Horton  v.  Worth  Packing 
&  Provision  Co.  (Tex.  Civ.  App.)  76  B.  W. 
211. 

We  conclude  that  the  undisputed  facts 
show  that  appellee  assumed  the  risks  re- 
sulting In  his  Injuries,  and  that  tbe  Judg- 
ment should  be  reversed,  and  here  rendered 
for  appellant  and  It  Is  so  ordered. 


CAIJLBXDER.  HOLDER  &  00.  v.  SHORT. 
(Court  of  Civil  Appeals  ot  Texas.   Jan.  26. 
1001) 

ACTIOK—VKNUB— CONTRACT— PLAOB    OF  PBB- 
rORHANGB^TATUTB— PLRA  IN 
ABATEHBNT, 

1.  Bills  of  lading,  and  drafts  attached,  seat 
by  a  consignor  to  the  consignee  through  a  bank, 

on  payment  of  which  drafts  the  consignee  re- 
ceived the  bills  of  lading,  and,  on  presentation 
thereof  to  the  carrier,  received  the  consign- 
ments in  H.  county  pursuant  to  the  terms  there- 
of, coDBtitute  a  written  contract  between  the 
consignor  and  consignee  to  deliver  tbe  coiuiijn- 
nieiits  in  H.  county. 

2.  Where  a  consignee  overpaid  a  consignor  for 
cotton  Iwught  under  written  contract  to  be  de- 
livered In  a  particular  county,  a  plea  by  the 
consignor,  in  an  action  for  the  overpayment, 
brought  in  the  county  where  the  cotton  was  de- 
livered, of  privilege  to  be  sued  in  the  countr 
of  his  domicile,  is  unavailing,  under  Rev.  St. 
1895,  art.  1194,  providing  that,  where  a  person 
has  contracted  in  writing  to  perform  an  obliga- 
tion in  any  particular  coanty,  suit  may  N' 
brought  against  him  either  in  snch  connty,  or 
in  the  county  where  defendant  has  his  domicile. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Klttrell,  Judge. 

Action  by  Callender,  Holder  &  Go.  against 
T.  S.  Short.  From  a  Judgment  for  defend- 
ant, plalntlfl!B  appeal.  Reversed. 

Byers  &  Byers,  iox  appellants. 

PLEASANTS,  J.  On  the'  15th  day  of  De- 
cember, 1W2,  and  on  several  dates  subse- 
quent thereto,  up  to  and  Including  the  19tti 
day  of  January,  lUUS,  apiiellants,  who  were 
cotton  bu^-ers  residing  and  doing  business 
in  the  city  of  Houston,  Harris  county,  Tex., 
purchased  from  appellee,  who  at  that  time, 
and  at  the  time  this  suit  was  filed,  resided 
in  the  county  of  Shelby,  In  said  state,  sev- 
eral lots  of  cotton,  aggregating  82T  bale^i. 
This  cotton,  imder  tbe  contract  of  purchase 
and  sale  between  the  parties,  was  to  be  paid 
for  at  so  much  per  pound,  f.  o.  b.  cars  at 
Houston,  on  a  basis  of  mlddUng,  at  Houston 
weights  and  classiflcaUon.  The  bills  of  lad- 
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lug  under  which  the  cotton  waB  shipped 
show  that  It  was  consigned  "to  shipper's  or- 
der," with  direction  to  the  carrier  to  notify 
appellants.  When  each  of  these  shipments 
of  cotton  were  made,  appellee  drew  upon  ap- 
pellants for  the  amount  of  the  purchase 
price  of  same,  based  on  the  weights  and 
classification  at  the  point  of  shipment,  and 
attached  to  said  draft  the  bill  of  lading  for 
said  shipment.  When  the  draft  reached 
Hoostoo,  the  bank  to  which  it  was  sent, 
upon  payment  by  appellants  of  the  amount 
of  said  draft,  delivered  same,  and  the  bill  of 
lading  thereto  attached,  to  appellants,  who, 
upon  presentation  and  delivery  of  the  bill  of 
lading  to  the  carrier,  received  the  cotton. 
A.U  of  these  shipments  were  made  in  this' 
way.  Upon  rewelgblng  and  reclassifying  the 
ootton  at  Houston  In  accordance  with  the 
terms  of  the  cootnict  of  sale,  it  was  found 
that  the  aggregate  amount  of  drafts  paid  by 
appellants  for  said  cotton  exceeded  the  pur- 
chase price  of  same  under  said  contract,  in 
the  sum  of  $817.26.  Appellants  brought  this 
suit  to  recover  of  appellee  said  smn  of  $817.26. 
The  petition  alleges  that  the  defendant  Is  a 
transient  person,  "who  can  be  found  at  pres- 
ent in  Shelby  county."  It  then  alleges  the 
sale  of  the  several  lots  of  cotton  to  plain- 
tiff by  the  defendant  under  a  contract  by 
the  terms  of  which  the  price  to  be  paid  tbere- 
for  was  so  much  per  pound  f.  o.  b.  cars  at 
Houston,  upon  a  basis  of  middling,  at  Hous- 
ton weights  and  classification;  that  plaintiff, 
by  way  of  advancement,  had  paid  defendant 
upon  said  cotton  the  sum  of  $31,360.29;  and 
that  after  the  cotton  was  received  by  plain- 
tiff, and  weighed  and  classed  as  per  contract. 
It  was  ascertained*  that  the  amount  so  paid 
was  $817.20  iu  excess  of  the  contract  price. 
There  is  no  allegation  in  the  petition  as  to 
bow  the  alleged  advancements  were  made, 
nothing  being  said  therein  In  regard  to  the 
drafts  or  the  bills  of  lading  under  which  the 
cotton  was  shipped.  To  this  petition  the  de- 
fendant Interposed  a  plea  of  privilege  to  be 
sued  In  the  county  of  bis  residence.  This 
plea  was,  upon  the  facts  before  stated,  sus- 
tained by  the  trial  court,  and  plaintiffs'  suit 
dismissed. 

We  cannot  agree  w^lth  the  learned  trial 
Judge  that  there  arc  any  facts  in  this  case 
which  distinguish  It  from  the  case  of  Seley  & 
Early  v.  Williams,  20  Tex.  Olv.  App.  405,  50 
S.  W.  309.  In  the  case  cited  this  court  held 
tbat  the  draft  and  the  bills  of  lading,  which 
Id  every  essential  i)artcutar  were  identical 
with  the  drafts  and  bills  of  lading  In  the 
Instant  case,  taken  together,  conntltuted  a 
written  contract  obligatiug  the  defendants, 
upon  the  payment  of  their  several  dnifts,  to 
deliver  to  plaintiff,  in  the  county  of  his  res- 
idence, the  corn  covered  by  the  bills  of  lad- 
ing, and  that  upon  a  breach  of  such  contract 
by  defendants,  by  failing  to  deliver  the  qual- 


ity and  quantity  of  corn  called  for  In  the  bills 
of  lading,  and  for  the  purchase  price  of 
which  the  drafts  were  drawn  by  defendants 
and  paid  by  plaintiff,  a  suit  by  plaintiff  to 
recover  of  the  defendants  the  excess  paid 
him  over  the  contract  price  of  the  corn, 
brought  in  the  county  In  which  the  corn 
was  to  have  been  delivered,  could  not  be 
abated  by  a  plea  of  privilege  by  the  defend- 
ants to  be  sued  in  the  county  of  their  res- 
idence. The  several  telegrams  which  are 
mentioned  In  the  opinion  In  .that  case  as 
having  passed  between  the  parties  prior  to 
the  shipment  of  the  com  were  not  considered 
by  the  court  as  having  any  weight  in  the 
determination  of  the  question  of  whether  the 
contract  for  the  breach  of  wtiich  the  plaintiff 
sued  was  to  be  performed  in  the  county  in 
which  the  suit  was  brought.  Appellee  hav- 
ing contracted  to  deliver  to  appellants,  at 
Houston,  Harris  county,  so  maay  pounds  of 
cotton  of  a  certain  grade,  and  at  a  fixed  price 
per  pound,  as  evidenced  by  Ms  drafts  and 
bills  of  lading,  bis  failure  to  deliver  the  quan- 
tity and  grade  of  cotton  specified  In  his  eon- 
tract  entitled  appellants  to  maintain  their 
suit  for  damages  for  such  breach  In  the 
county  in  which  the  contract  was  to  have 
been  pei-fornied.  Article  1104.  Kev.  St.  IWIo; 
Seley  &  Early  v.  Williams,  20  Tex.  Civ. 
App.  405,  50  S.  W.  399;  Darragh  v.  O'Con- 
nor, 60  S.  W.  644,  5  Tex.  Ct  Rep.  171. 

Appellants  were  not  required  to  allege  In 
their  petition  that  the  contract  was  to  be 
performed  in  Harris  county.  In  order  to  fix 
the  venue  in  that  county  on  that  ground. 
The  defendant  was  required  to  negative  in 
his  plea  of  privilege  every  supposable  state 
of  facts  which  would  give  the  court  Jurisdic- 
tion over  his  person,  except  such  as  the  peti- 
tion, by  reasonable  Intendment,  itself  ex- 
cluded. The  plea  filed  by  appellee  denied 
that  the  contract  was  to  have  t>een  perform- 
ed In  Harris  connty,  but,  as  we  have  seen, 
the  evidence  in  the  case  overcame  this  aver- 
ment Gavin  v.  Hill,  83  Tex.  74,  18  S.  W. 
323;  Boothe  v.  Flest,  80  Tex.  144,  15  S.  W. 
799;  Railway  v.  Gravos,  50  Tex.  201;  Stark 
V.  Whitman,  58  Tex.  376;  Carothers  v.  Mc- 
Ilhenny,  63  Tex.  147;  Graves  v.  Bank,  77 
Tex.  555,  14  S.  W.  163;  Hopson  T.  Caswell 
(Tex.  Civ.  App.)  36  S.  W.  312;  1  Am.  & 
Eng.  Ency.  I^aw,  32;  Townes  on  Pleading, 
239.  We  think  it  clear,  under  the  cases  cit- 
ed, that  the  court  erred  in  sustaining  the 
plea  in  abatement,  and  therefore  the  Judg- 
ment must  be  reversed. 

It  appears  from  the  findings  of  the  trial 
court  that  the  undisputed  evidence  shows 
that  appellee  Is  due  the  appellants  the  sum 
of  $817.26  by  reason  of  his  failure  to  comply 
with  his  contract  in  the  sale  of  said  cotton. 
Judsinciit  will  therefore  be  here  rendered  for 
Appellants  for  said  anin.  Reversed  and  ren- 
dered. 
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OABMNOTON  v.  FT.  WORTH  &  D.  a 
BY.  CO. 

(Court  of  CivU  Appeals  of  Texas.  Jan.  16» 

1904.) 

CARRIERS— DBLAT  IN  SHIFMBNT—MEASURB  OF 
DAMAGES— MARKBT  VALUB-EVIDEN'CB. 

1.  In  an  action  against  a  carrier  for  unrea- 
sonable delay  in  delivering  potatoes,  evidence 
of  the  consignee  that  he  based  the  price  of  60 
cents  per  bushel,  which  he  agreed  to  pay  for 
them  f.  o.  b.  at  the  point  of  shipment,  on  the 
market  value  at  the  point  of  destination,  and 
that,  after  s^arating  the  sound  from  the  "off 
Bto6k"  he  BOM  the  lonner  to  merchants,  and 
the  latter  to  peddlers,  for  the  best  price  that 
he  could  get,  varying  from  35  cents  to  $1.50  per 
hundred  pounds,  and  that  he  was  getting  about 
tiie*  same  price  for  potatoes  that  he  got  for  the 
best  of  the  shipment  in  question,  tended  to 
t^how  the  market  value  of  marketable  potatoes. 

2.  In  an  action  against  a  carrier  for  unrea- 
sonable dRlay  in  delivering  potatoes,  evidence  as 
to  what  the  consignee  agreed  to  pay  for  the  po- 
tatoes f.  o.  b.  at  the  point  of  shipment  was  ad- 
missible on  the  issue  of  their  market  value  at 
the  point  of  destination  at  the  date  the;  should 
have  arrived  there,  where  the  consignee  testified 
that  he  based  the  contract  price  on  such  market 
value. 

3.  In  an  action  against  a  carrier  for  unreason- 
able delay  in  delivering  potatoes,  on  proof  that 
the  potatoes  were  such  as  were  called  for  by 
the  contract,  and  in  good  condition  when  ship- 
ped, and  of  negligent  delay  of  the  carrier,  re- 
sulting in  damage  to  them,  the  shipper  was  enti- 
tled to  recover  the  difference  In  the  market 
value  of  the  potatoes  in  the  condition  in  which 
they  would  have  arrive^  but  for  the  delay,  and 
that  in  which  they  did  arrive. 

4-  On  the  issue  ol  such  market  value,  the  price 
at  which  the  potatoes  were  actually  sold  was 
admissible. 

Appeal  from  Montague  County  Court;  W. 
W.  CooIe,  Judge. 

Action  by  J.  W.  Garllngton  against  the  Ft 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  for  dtfendant,  ptalntUf  ap- 
peals. Reversed. 

-Jas.  A.  Graham,  for  appellant  Stanly, 
Spoonts  &  Thompson,  for  appellee. 

GONNBR,  G.  J.  Appellant  soed  tor  dam- 
ages alleged  to  hare  been  caused  by  unrea- 
sonable delay  to  a  car  of  potatoes  shipped 
from  Bowie,  Tex.,  over  appellee's  line  of  rail- 
way, to  Denver,  Colo.,  and  has  prosecuted 
this  appeal  from  the  Judgment  against  him. 
The  shipment  was  made  under  contract  with 
the  Arenz  Commission  Company  of  Denver 
to  pay  appellant  60  cents  per  bushel  f.  o.  b. 
car  at  Bowie  tor  merchantable  potatoes,  such 
as  appellant  testified  these  were.  The  evi- 
dence tends  to  show,  however,  that  on  arrival 
at  Denver  the  potatoes  were  damaged,  and 
said  commission  company  refused  to  receive 
them  as  in  compliance  with  the  contract,  but 
sold  them  on  account  for  appellant  in  an  ag- 
gregate sum,  including  cost  of  sale,  etc.,  of 
$171.72  less  than  appellant  would  hare  re- 
ceived had  they  arrived  at  Denver  in  the  tm- 
damaged  condition  in  which  they  were  ship- 
ped.  H.  H.  Arenz,  of  said  commission  com- 
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pany,  testified  that  he  "could  not  give  defi- 
nite figures  as  to  the  market  value  of  such 
potatoes  at  Denver  had  they  reached  there 
on  time."  While  no  fall  in  the  general  mar- 
ket was  alleged,  the  court  nevertheless  In- 
structed the  Jury  to  the  effect  that  If  they 
found  the  unreasonable  delays  and  resultant 
damage  as  alleged,  they  should  find  for  appel- 
lant "the  difference  between  the  reasonable 
market  value  at  Driver,  Colo.,  on  the  day 
the  said  potatoes  should  have  reached  point 
of  destination,  except  for  such  delay,  if  any, 
and  the  reasonable  market  value  on  the  day 
the  potatoes  did  arrive  at  Denver,"  and  also 
gave  at  appellee's  request  the  following  spe- 
cial charge,  to  which  error  Is  assigned,  viz.: 
"You  are  Instmcted  that  In  determining  the 
question  of  the  market  value  of  the  potatoes 
at  Denver  on  the  date  they  should  have  arriv- 
ed there,  you  will  not  consider  the  evidence 
as  to  what  the  commission  company  agreed 
to  pay  for  the  potatoes  f.  o.  b.  at  Bowie; 
nor  will  you  consider  the  evidence  that  such 
company  might  have  accepted  the  potatoes 
In  compliance  with  such  f.  o.  b.  contract, 
had  they  arrived  on  time." 

No  exception  has  been  talten  to  the  general 
charge,  but  we  think  the  court  committed  re- 
versible error  In  giving  the  special  Instruc- 
tion quoted,  and  cannot  agree  with  appellee 
that  such  error  Is  harmless,  on  the  ground 
that  there  is  no  proof  of  market  value,  and 
that  hence  appellant  In  no  event  was  entitled 
to  recover.  Among  other  things,  the  witness 
Arenz,  from  whom  we  have  before  quoted, 
testlQed  that  "we  based  the  price  of  60  cents 
per  bushel  for  these  potatoes  upon  the  Den- 
ver market";  and,  further,  that  after  aeparat- 
Ing  them  he  sold  the  sotm'd  potatoes  to  mer- 
chants, and  the  "off  stock"  to  peddlers;  that 
he  got  the  beat  prices  they  could  tor  the 
potatoes,  receiving  as  high  as  $1.60  per  hun- 
dred pounds,  and  as  low  as  35  cents  per  hun- 
dred pounds;  and  that  they  were  "getting 
about  the  same  prices  for  potatoes  as  I  got 
for  the  best  of  these  that  were  shipped  In  this 
car  from  Bowie."  The  quantity  and  prices 
received  for  the  several  grades  Into  which  the 
potatoes  had  been  assorted  were  shown,  and 
the  whole  testimony,  we  think,  tended  to 
show  market  value  of  merchantable  pota- 
toes, and  that  appellant  was  entitled  to  have 
considered  on  the  question  of  value  not  only 
this  testimony,  but  also  the  fact  that  he  had 
contracted  to  sell  them  for  60  cents  per  bush- 
el (If  the  Jury  found  that  the  potato^  sbliqwd 
were  such  as  called  for  by  the  contract). 
The  evidence  to  which  the  special  charge  re- 
lates was  objected  to  on  the  ground  that  It 
appeared  that  the  appellee  company  bad  no 
notice  thereof  at  the  time  of  or  during  the 
shipment  It  may  be  conceded  that,  as  pnxtf 
of  special  damages,  It  was  inadmissible,  and 
that  the  contract  price  was  not  recoverable, 
l)ecau8e  of  the  want  of  sucb  notice;  but.  re- 
gardless of  this,  upon  proof  that  the  potatoo!* 
were  such  as  called  for  by  the  contract  and 
In  good  conffitlui  wtaen  shlived,  and  of  tbe 
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n^^Igence  and  nnreasonable  delays  charged, 
and  that  such  negligence  end  unreaaonable 
delay  ivoximately  reanlted  In  the  damages 
shown,  appellant  was  entitled  to  recelre  the 
dllf  erraice  In  the  market  valne  of  the  pota- 
toes at  Denver,  Oolo.,  in  the  condition  In 
whl<^  tbey  would  have  arrived  hat  tor  said 
negligence  and  delay,  and  tai  which  they  did 
arrive;  and  on  ttie  inoe  of  soch  market  value 
the  price  at  which  the  potatoes  were  actually 
sold  was  receivable.  See  1  Sutherland  on 
Damages  ^  Ed.)  1 447. 

It  Is  ordered  that  for  the  error  discussed 
the  Judgment  be  reversed,  and  flie  eanse  re- 
manded tor  a  new  trial. 

8FEBB,  3^  dIsquallBed  and  not  sttting. 


CLEMENTS  v.  OABPENTER. 
(Oonrt  of  dri)  ^peala  of  Twas.  Jan.  16, 

1901.) 

■  JUSnCB  OF  TH»  PSACS-APPBAL-OOHNTSR- 

CLAIM. 

1.  Where,  in  count;  court,  on  appeal  from  a 
justice  of  tiie  peace,  defendant's  attorney  stated 
m  opon  court  tbat  be  relied  on  tbe  same  de- 
fenses as  were  pleaded  orally  in  justice  court, 
incMidiug  his  plea  in  reconrention  for  damages, 
which  statement  waa  not  controverted  b;  plain- 
tiff or  his  attorney,  and  afterwards,  on  the 
court's  request,  these  defenses  were  noted  in 
writing,  it  was  not  then  too  iate  for  the  plaintiff 
to  move  to  strike  out  the  plea  In  reconvention, 
and  to  offt^r  proof  that  it  bad  not  been  pleadetl 
in  justice  court. 

2.  Tliat  the  action  of  a  justice  of  the  peace 
in  sustaining  an  exception  to  the  plaintiff's 
pleading  rendered  it  unnecessary  for  defendant 
to  plead  a  counterclaim  does  not  authorise  him 
to  plead  it  on  appeal  to  the  county  court 

Appeal  from  Reeves  County  Court;  T.  J. 
Hefner,  Judge. 

Action  by  B.  ClementB  against  A.  J.  Car- 
penter. From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Reversed. 

J.  E.  Starley,  for  appellant  George  Estes, 
for  appellee. 

STEPHENS,  J.  This  appeal  la  from  a 
judgment  of  tbe  county  court  In  favor  of  ap- 
pellee on  a  counterclaim  pleaded  for  tbe  first 
time  in  the  county  court,  the  case  bavli^ 
arisen  In  the  justice  court  That  it  is  Inad- 
missible to  plead  such  an  Issue  In  the  county 
court  where  It  was  not  made  In  the  justice 
court  seems  to  be  conceded,  as  it  most  be; 
bnt  appellee  contends  tbat  we  should  treat 
the  record  as  showing  tbat  tbe  issue  In  this 
instance  was  made  In  the  justice  court,  be- 
cause, OS  stated  in  his  brief,  "during  the 
proceedings  bad  Id  this  ease,  and  before  the 
filing  of  plaintiff's  motion  to  strike  out,  de- 
fendant's attorney  made  the  statement  In 
open  court,  In  the  presence  and  hearing  of 
plaintiff  and  his  attorney,  that  tbe  defendant 
relied  upon  the  same  matters  of  defense  In 
this  court  as  were  pleaded  and  relied  upon 
by  blm  orally  In  the  justice's  court.  Inclod- 
ing  his  plea  In  reconvention  for  damages, 
78S.W.-24 


which  statement  was,  at  tbe  time  made,  In 
no  way  contradicted  by  either  plaintiff  or 
his  attorney."  It  appears  from  the  tran- 
script sent  up  to  the  county  court  by  the 
justice  of  the  peace  that  the  case  went  off 
on  demurrer  in  the  justice  court,  the  justice 
sustaining  the  exceptions  of  tbe  defendant 
(apptilee  ber^  to  plaintiff's  account  and  dis- 
missing tbe  suit  with  judgment  for  costs  in 
fttvOT  of  defendant;  and  consequently  that 
no  such  issue  was  presented  to  that  court 
as  was  raised  by  the  plea  in  reconvention 
in  the  county  court.  In  addition  to  this, 
ai^llant  offered  to  show  in  support  of  his 
motion  to  strike  out  appellee's  plea  In  re- 
convention that  no  such  counterclaim  bad 
been  set  up  in  the  Justice  court,  but  was  not 
allowed  to  do  so  for  tbe  reasons  given  as 
follows  In  tbe  judge's  explanation  appended 
to  the  bill  of  exceptions:  **Dnring  tbe  pro- 
ceedings bad  In  this  case,  and  before  tbe 
filing  of  plaintiff's  motion  to  strike  out,  de- 
fendant's attorney  bad  made  the  statement 
In  open  court  In  the  presence  and  hearing  of 
plaintiff  and  his  attorney,  that  defendant 
relied  upra  tbe  same  matters  of  defense  In 
this  court  as  were  pleaded  and  relied  upon 
by  him  orally  in  the  justice  court,  including 
his  plea  In  reconvention  for  damages,  which 
statement  was  In  no  way,  at  the  time  made, 
controverted  either  plaintiff  or  liis  at- 
torney. Afterwards  I  requested  defendant's 
sttomey  to  note  In  writing  the  defenses  re- 
lied upon,  which  be  did.  Then  plaintiff  filed 
his  motion  to  strike  out  defendant's  plea  in 
reconvention,  and  offered  to  Introduce  proof 
tending  to  show  that  tbe  plea  in  reconven- 
tion was  not  relied  upon  or  pleaded  In  tbe 
justice  court  I  declined  to  bear  jwoof  for 
the  following  reasons:  (1)  The  motion  and 
proffered  proof  In  support  of  the  same  came 
too  late.  (S3  Becanse  It  appeared  that  tbe 
case  was  finally  disposed  of  in  tbe  justice 
court  on  exception;  demurrer  was  sustained 
In  the  justice  court,  judgment  tor  costs  en- 
tered against  the  plaintiff,  and  lils  suit  dbi- 
mlssed.  Plaintiff  declined,  or  ratiier  failed, 
to  amend,  but  prosecuted  bis  appeal  from 
tbe  order  or  judgment  sustaining  the  excep- 
tion and  dismissing  the  suit  Such  being  the 
case,  tbe  defendant  was  not  necessarily  af- 
forded an  Importunity  to  disclose  or  to  plead 
the  defensive  matter  relied  upon  by  him  in 
that  court  and  the  action  of  the  plaintiff 
in  prosecuting  his  appeal  from  such  judg- 
ment to  this  court  rendered  it  unnecessary 
for  him  (defendant)  to  Ho  so;  so  that  1' 
the  proof  In  support  of  the  motion  bad 
shown  that  defendantfs  plea  in  reconven- 
tion was  not  In  fact  pleaded  in  the  justice 
court,  the  motion  notwithstanding  should 
and  ought  to  have  been  overruled,  as  was 
done."  In  our  opinion,  tbe  court  was  not 
warranted  in  entertaining  the  plea  In  re- 
convention on  any  of  the  grounds  stated  in 
this  eivlanatlon. 

Tbe  ju^ment  Is  therefore  reversed,  and 
tbe  cause  remanded  for  a  new  trial. 
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.aTNA  BUS.  00.  T.  FITZBL* 
(Court  of  OItU  Appeals  of  Tezu.   Jan.  T* 

1901.) 

INSURANCE— IR0N-8AFB  CLAU  SB-CHARACTER 
OF  ACCOUNTS— OFFER  OP  COMFROHISE-COR- 
RESFONDBNOB  —  ADMISSIBUJTT  —  INSTRUC- 
TIONS. 

1.  In  an  action  on  an  inaorance  policy,  a  let* 
ter  written  by  plaintiff's  attorney  to  the  defend- 
ant company,  saying  be  knows  no  reason  why 
the  ^licy  should  not  be  paid  in  full,  is  not  ob- 
jectionable la  evideDee  aa  the  expresalOD  of  a 
legal  opinion. 

2.  In  an  action  on  an  insurance  policy,  a  let- 
ter liy  plaintiffs  attorney  to  the  defendant  com- 
pany, saying  that  he  knows  of  no  reason  why 
the  policy  ^ould  not  be  paid  in  full,  and  is  not 
wiUing  to  enter  into  negotiations  for  less  than 
it  provides  for,  and,  if  that  is  the  attitude  which 
necessitates  litigation,  he  does  not  Bee  how  It 
can  be  avoided,  is  not  objectionable  in  evidence, 
the  reference  to  a  compromise  being  in  reply  to 
a  letter  previously  admitted  without  objection. 

3.  The  attorney's  statement  was  not  objec- 
tionable as  hearsay. 

4.  it  was  not  objectionable  as  a  self-serving 
declaration. 

&.  The  letter  couc^ituting  one  of  a  series  of 
four  bearing  on  the  trani*nction,  was  not  ob- 
jectionable as  irrelevant  or  immaterial. 

6.  An  iroo-aafe  clause  In  a  Hre  policy,  requir- 
ing assured  to  keep  a  set  of  books,  which  shall 
present  a  complete  record  of  business  transact- 
ed, including  all  purchases,  sales,  and  sbip- 
uienta,  both  for  rash  and  credit,  does  not  re- 
quire that  he  shall  keep  an  account  of  the  goods 
taken  out  of  his  stock  for  domestic  consump- 
tion. 

T.  While  the  iron-safe  clause  in  an  instirance 
policy  is  a  warranty,  the  breach  of  which  will 
avoid  the  policy,  yet,  wliere  it  Is  open  to  two 
c-oustructione,  that  one  will  be  given  it  which 
favors  the  insured. 

8.  In  an  action  on  an  insurance  policy  the  evi- 
dence bhowed  that  insured  had  taken  goods 
from  his  stock  for  domestic  consumption,  of 
which  no  record  had  been  kept,  though  he  es- 
timated their  value  at  a  certain  sum  monthly. 
Ilis  books  did  not  show  the  freights  paid,  and 
the  freight  bills  were  burned  at  the  time  of  loss. 
No  accoimts  were  kept  of  the  cash  used  by 
the  insured.  Held,  that  an  instruction  that.  In 
order  to  avoid  payment  of  the  policies  for  vio- 
lation of  an  agreement  to  keep  books  of  ac- 
count showing  purchases,  Ales,  and  shipments, 
etc.,  It  was  not  sufflcient  for  the  defendant 
company  to  show  an  occasional  clerical  error 
of  omission,  but  it  must  show  the  books  as 
kept  would  not  enable  defendant  with  teaaona- 
Me  certainty  to  arrive  at  the  actual  loss  sus- 
tained; and,  if  the  jury  found  that  from  the 
books  as  kept  the  company  could  with  reasona- 
ble certainty  oacertaln  the  actual  loss,  verdict 
should  be  for  plaintiff— was  properly  given. 

Error  from  District  Court,  Harris  Gooiity; 
W.  P.  Hambleo,  Judge. 

Action  by  W.  E.  Fitze  against  the  ^tna 
Insurance  Company.  Judgment  for  plalntifC, 
and  defendant  brings  error.  Affirmed. 

Alexander  &  Thompson  and  Ewlng  &  Ring, 
for  plalDtlfl  In  error.  Hutcheson,  Campbell 
&  Hutcbeson,  for  defendant  In  error. 

GARRETT,  0.  J.  W.  E.  Fltze  brought 
this  action  against  the  JEtOBi  Insurance  Com- 
pany to  recover  upon  three  policies  of  Ore 
fosnrance  amounting  to  |4,500.    The  defense 

*Reheaiins  denied,  sad  irrlt  of  error  daoled  by 
Supreme  Court. 
^  8.  Sm  iDBursiiC*,  tbL  II,  C«Bt  Dls.  |  IBI. 


was  the  failure  of  the  assured  to  compty 
with  certain  stipulations  of  the  policies 
known  as  tbe  "iroQ-safe  clause,"  teqnirlng 
the  taking  of  inventoEles,  tbe  keeping  and 
preservation  of  a  set  of  books  showing  a 
complete  record  of  tbe  business  transacted. 
Including  purchases  and  sales  and  sblpmoits 
and  tbe  production  after  tbe  fire  of  tbe  two 
last  Inventories  token  and  tbe  books  as  re- 
quired. Tbere  was  a  Jury  trial,  whldi  re- 
sulted in  a  judgment  in  favor  of  tbe  plain- 
tiff for  tbe  amount  of  tbe  policies  sued  on. 

The  appeal  presents  questions  upon  tbe 
admission  of  eridwce,  tbe  giving  and  refus- 
ing of  charges  to  tbe  Jury,  and  whether  tbe 
plaintiff's  right  to  recover  had  been  lost  by 
a  breach  of  the  stlpulatfons  contained  in  the 
"irou-safe  claose."  Tbe  three  policies  sued 
on  were  Issued  as  alleged,  and  tbere  was  a 
destruction  of  tbe  goods  and  building  by  fire 
on  August  28,  1802,  within  the  periods  stip- 
ulated therein,  and  tbe  plaintiff  was  entitled 
to  a  Judgment  unless  tbere  bad  been  a  breach 
of  tbe  following  condittons  of  tbe  policy:' 
"The  following  covenant  and  \rarranty  is 
hereby  made  a  part  of  this  policy:  (1)  The 
assured  will  take  a  complete  Itemised  in- 
ventory of  stock  on  band  at  least  once  In 
each  calendar  year,  and  unless  such  inTcm- 
tory  has  been  taken  within  twelve  calendar 
months  prior  to  the  datt  of  this  policy,  one 
shall  be  taken  In  detail  witliin  thirty  days 
of  issuance  of  this  policy,  or  this  policy  shall 
be  null  and  void  from  such  date.  (2)  Tbe 
assured  will  keep  a  set  of  books,  whicA 
shall  clearly  and  plainly  present  a  complete 
record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory,  « 
provided  for  in  flrat  section  of  this  clause, 
and  also  from  date  of  last  preceding  inven- 
tory, tf  such  has  been  taken,  and  during  the 
continuance  of  this  policy.  (3)  Tbe  assured 
will  keep  such  books  and  Inventory,  and  also 
tbe  last  preceding  inventoiT.  if  such  has 
been  taken,  securely  locked  in  a  flre-proof 
safe  at  night,  and  at  all  times  when  tbe 
building  mentioned  in  this  policy  is  not  ac- 
tually open  for  business,  or  falling  In  this, 
the  assured  will  keep  such  books  and  Inven- 
tories in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  aforesaid  building, 
and  unless  such  books  and  inventories  are 
produced  and  delivered  to  this  company  for 
examination,  this  policy  shall  be  null  and 
void;  and  no  suit  or  action  shall  be  maUi- 
talned  hereon.  It  further  agreed  that  tbe 
receipt  of  such  books  and  inventories  and 
the  examination  of  the  same  shall  not  be  an 
admission  of  any  liability  under  the  policy, 
nor  a  waiver  of  any  defense  to  the  ■ame.*' 
The  assured  took  an  Inventory  of  his  sti^'k 
In  January,  which,  together  with  tbe 

last  preceding  inventory,  taken  in  January. 
1901,  and  his  books,  was  preserved  in  the 
safe,  and  all  were  produced  and  delivered  to 
the  company  for  examination.  The  assured 
was  a  married  man,  and  kept  house  in  the 
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town  of  Livingston,  where  be  did  business. 
Daring  tbe  years  1901  and  1902  be  took  from 
bis  stock  dry  gpods  and  groceries  which  were 
used  for  the  comfort,  convenience,  mainte- 
nance, and  support  of  his  family.  No  record 
was  k«pt  of  tbe  goods  tbos  used,  but  tbelr 
Tslne  was  estimated  by  tbe  plalntlft  at  $30 
a  montb.  Tbe  books  did  not  abow  tbe 
freights  paid,  end  tbe  frel^t  lillls  were 
hntued  In  the  Are.  Tbe  freight  on  tbe  goods 
were  a  part  of  their  cost  No  account  was 
kept  of  the  cash  used  by  the  assured.  He 
did  business  at  only  one  places  but  he  had  a 
warehouse  near  tbe  stor^  upon  wblcb  there 
was  separate  insurance  and  whl<A  was  not 
destroyed.  The  Inventory  of  January,  1802, 
was  ¥^915.36.  Subsequent  purchases  amount- 
ed to  (8,374.83.  The  credit  sales  after  Jan- 
uary 1.  1902,  were  ¥6,200.76.  and  tbe  cash 
sales  were  $3,523.75.  At  tbe  time  of  the 
fln  tbsxe  was  ¥514  worth  of  goods  in  the 
warehouse.  XJach  policy  contained  a  "three- 
fourths  loss  dause";  that  Is,  that  the  com- 
pany should  not  be  llahle  for  exceeding  its 
proportionate  part  of  tbree-fourths  of  such 
loss  as  might  occur  consideElng  tbe  other  con- 
current Insurance. 

The  first  assignment  of  error  is  upon  tbe 
admission  In  evidence  of  a  letter  written 
by  one  of  plaintiff's  attorneys  to  a  repre- 
sentative of  the  defendant  For  tbe  pur- 
pose of  showing  that  proofs  of  loss  had  been 
made,  and  If  not,  formally  waived  by  abso- 
lute denial  of  liability,  tbe  plalntlfE  on  cross- 
examination  ot  P.  P.  Tucker  the  special 
agent  of  the  defendant  brought  out  a  cor- 
respondence between  plaintlfrs  attorneys 
and  the  -witness.  Four  letters  were  read  in 
evidence.  The  flrst  wu  from  plalntifTs  at- 
torneys to  Tucker  stating  tiut  proofs  of 
loss  bad  berai  sent  which  had  been  pronoun- 
ced by  him  unsatisfactory,  and  proffering  to 
meet  objecttons.  In  reply  to  tbls  letter  it 
was  clabned  that  tbe  "iron-safe  clause"  had 
not  been  compiled  with,  and  It  was  stated 
that  a  strict  compliance  with  all  ttie  terms 
and  conditions  of  the  contract  would  be  de- 
manded; but  if  the  attorneys  desired  to  take 
np  the  settlement  of  the  claim  on  a  non- 
ivaiver  agreenaent  that  plaintiff  had  iiven 
upon  a  conqtromlse  basis,  be  would  be  pleas- 
ed to  bear  from  them.  Counsel  for  plaintiff 
then  introduced  and  read  in  evidence  the 
third  letter,  signed  "J.  O.  Hutcbeson,"  one 
of  plaintlflTs  attorneys,  which  contained  the 
matter  objected  to,  as  follows:  "I  know  of 
no  reason  why  the  poUties  of  Fltse  should 
not  be  paid  in  f  nU.  I  am  not  willing  to  al- 
ter Into  n^tlatlons  for  less  than  they  pro- 
vide for,  and.  If  tbls  Is  tbe  attitude  which 
necesidtates  lltlgatlfHi,  I  do  not  see  bow  It 
is  to  be  avoided."  Tucker  replied  to  tills 
letter,  noting  tbe  determination  not  to  take 
up  the  settlement  on  a  compromise  basis, 
and  repeating  his  demand  in  his  former  letter 
for  a  strict  compliance  with  the  conditions 
of  the  policies.  All  of  the  letters  were  ad- 
mitted wltiumt  objection,  except  tbe  contents 


of  the  third,  above  set  out  This  letter  was 
objected  to  on  tbe  ground  that  it  was  an 
expression  of  a  legal  <Q)lnion  of  conned  for 
plaintiff  upon  the  legal  rights  of  the  parUm 
in  the  case;  that  It  bad  reference  to  n^tia- 
tlons  for  a  compromise;  and  was  immaterial 
and  Irrelevant  to  any  issue  in  the  case,  and 
prejudicial,  and  was  hearsay  and  self-serv- 
ing. Tbe  correspondence  was  admissible  to 
show  that  proofs  of  loss  claimed  to  he  suffi- 
cient had  been  furnished  by  tbe  plaintiff, 
and  tiiat  the  defendant  denied  all  liability, 
which  made  it  unnecessary  for  tbe  plaintiff 
to  establish  tbe  fact  that  proofs  of  loss  had 
been  furnished.  Ins.  Co.  v.  Lee,  78  Tex.  647, 
11  S.  W.  1024;  Ins.  Co.  v.  Mattlngly,  77  Tex. 
164, 13  8.  W.  1016.  Tbe  letter  was  the  only 
one  of  the  four  that  passed  between  the  par- 
ties tliat  was  objected  to.  The  statement 
that  the  writer  knew  of  no  reason  why  the 
policies  should  not  be  paid  in  full  was  not 
tbe  expression  of  a  Ipga)  opinion.  Tbe  ref- 
erence to  a  compromise  was  in  reply  to  a 
letter  admitted  without  objection,  and  al- 
ready in  evidence,  and  could  not  have  in- 
jured the  defendant  It  was  not  objectiona- 
ble as  hearsay  or  that  it  was  self-serving, 
and,  as  one  of  a  aeries  of  four  letters  bear- 
ing upon  tiie  transaction  between  the  par- 
ties, it  was  not  irrelevant  or  immaterial. 

^e  second  and  third  assignments  of  error 
comfdain  of  the  action  of  the  court  in  re- 
fusing iqpeclal  instructions  requested  by  the 
defendant  directing  the  jury  to  find  a  ver- 
dict in  Its  favor  because  tbe  evidence  show- 
ed a  breach  of  the  contract  of  insurance  by 
tbe  failure  of  tbe  plaintiff  to  comply  with 
the  stipulations  of  tbe  jralteles  contained  In 
the  "iron-safe  clause"  In  failing  to  keep  a 
complete  record  of  the  busineBS  transacted. 
Including  all  purchases,  sales,  and  shipments, 
as  required  by  the  terms  of  tbe  policies  sued 
upon;  and  that  the  taking  by  plaintiff  from 
bis  store  of  merchandise  for  tbe  use  of  his 
family  without  making  a  record  of  such  mer- 
chandise was  a  breach  of  tbe  stipulation  to 
keep  a  set  of  books.  Tbe  terms  of  tbe  pol- 
icy did  not  require  tbe  plaintiff  to  keep  a 
record  of  tiie  goods  token  out  of  stock  for 
h(due  consumption.  They  only  required  the 
assured  to  keep  a  set  of  books  Including  all 
sales,  purchases,  and  shipments.  While  the 
"Iron-siife"  clause  is  a  warranty,  tbe  breach 
of  which  will  avoid  tbe  policy,  forfeitures  are 
not  favored,  and  it  will  be  construed  in  fa- 
vor of  indenmlty  if  it  is  oi>en  to  two  con- 
structions. The  inventories  and  hooka  and 
evidence  as  to  the  manner  of  keeping  books 
were  all  before  tbe  Jury,  and  required  the 
submission  of  the  question  of  a  substantial 
compliance  with  the  contract 

There  was  no  error  in  the  refusal  of  tbe 
special  instruction  set  out  in  the  fourth  as- 
signment of  error,  requiring  the  jury  to  re- 
turn a  verdict  for  tbe  defendant  if  tb^  be- 
lieved that  the  "Iron-safe  clause"  had  not 
been  complied  with,  although  a  loss  had  been 
sustained  exceeding  the  amount  of  the  pol- 
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Icy.  Tlie  charge  of  the  court  correctly  sub- 
mitted the  Issues  to  the  jury,  and  the  request- 
ed instruction  Teas  not  demanded  by  any 
exigency  of  the  case. 

The  following  special  instruction,  given  at 
the  request  of  the  plaintiff,  is  assigned  as 
error  In  the  fifth  assignment,  to  wit;  "The 
court  is  requested  by  the  plaintiff  to  charge 
the  jury  as  follows:  'In  order  to  avoid  the 
payment  by  defendant  of  the  policies  sued 
upon  by  plaintiff.  It  is  not  sufficient  for  de- 
fendant to  show  in  the  books  of  plaintiff  an 
occasional  clerical  error  or  omission,  but,  in 
order  to  have  the  effect  of  avoiding  the 
policies  sued  upon,  the  defendant  must  sbow 
that  the  books  as  kept  by  plaintiff  were  not 
kept  In  such  way  that  the  defendant  could, 
with  reasonable  certainty,  arrive  at  the  ac- 
tual loss  and  damage  sustained  by  plaintiff; 
and  If,  from  the  books,  you  find,  notwith- 
standing such  clerical  errors  or  omissions,  if 
any  were  shown,  that  defendant  could  with 
reasonable  certainty  ascertain  the  actual 
loss  occasioned  plaintiff  by  the  fire  complain- 
ed of,  then  you  will  return  yonr  verdict  In 
favor  of  plaintiff  on  this  Issue.' "  This  In- 
structlon  was  properly  directed  to  the  state 
of  the  evidence  as  developed  on  the  trial, 
and  there  was  no  error  in  giving  it 

There  can  be  no  objection  to  the  charges 
set  out  In  the  tenth  and  eleventh  assign- 
ments of  error.  Evidence  was  received  at 
grciit  length,  which  showed  the  contents  of 
the  books,  and  the  method  of  keeping  them, 
and  from  which  it  could  be  inferred  that  they 
were  kept  in  the  customary  manner  of  keep- 
ing iKJoks:  ail  of  which  made  applicable  the 
charges  complained  of. 

The  use  of  the  word  "not"  in  the  charge, 
set  out  In  the  twelfth  assignment,  Is  clearly 
a  clerical  error,  which  could  not  have  mis- 
led the  jury,  and  is  corrected  by  the  subse- 
quent part  of  the  charge. 

The  verdict  of  the  jury  Is  fully  supported 
by  the  evidence,  and,  there  being  no  error 
requiring  a  reversal  of  the  Judgment  it  will 
be  affirmed.  Affirmed. 


TEXAS  A  P.  BY.  CO.  T.  KBLLT  et  nx.* 
(Court  of  ClvU  AppMls  of  Texas.  Jan.  6, 1904.) 

RAILROADS— ACCIDHnW  AT  STREET  CROSSINQ— 
PROXIMATE  0AU8B  OP  INJURY. 
1.  Defendant's  cars  were  obstructing  a  street, 
and  plaintiffa,  husband  a^d  wife,  attempted  by 
driving  around  the  end  ot  a  car  to  cross  tlie 
trncka  at  a  point  where  there  was  no  thorough- 
fare, but  by  reason  of  the  darkness  a  hole  in 
the  track  was  unobserved,  and  the  wife  was 
thron'u  out  and  Injured.  Beld,  that  the  fact 
that  defendant  may  have  been  negligent  in  ob- 
structing the  street  was  not  the  proximate 
cause  or  the  injury,  as  plaintiffs,  when  they  un- 
dei-took  to  cros^i  nt  a  nomt  where  defendant  waa 
not  bound  to  keep  the  right  of  way  safe  tor 
travel,  did  so  at  their  own  peril. 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 


'Retieulng  d«iii«d  FflbruuT  I,  U(H. 


Action  by  M.  J.  and  Mary  Kelly  against 
the  Texas  &  Pacific  Railway  Company. 
From  a  Judgment  for  plalntlfla»  defendant  ap- 
peals. Bereraed. 

Edwards  &  Edwards,  for  appelant.  T.  A. 
Falvey  and  Walter  Da'ris,  for  appellees. 

FLT,  J.  This  Is  a  suit  instituted  by  M.  J. 
Kelly  and  bis  wife,  Mary  Kelly,  to  recuver 
damages  arising  turn  personal  iAjaries  al- 
leged to  bare  been  Inflicted  by  the  negligence 
of  appellant  in  obstmctInK  Myrtle  street,  In 
tbe  city  of  Bl  Pas(^  and  In  lUTlng  a  bole 
or  d^res^n  on  its  troA  into  whlidi  ft» 
veblcle  ot-an>dle»  ran,  pieclpttating  Mrs. 
Kelly  to  tbe  ground.  The  facts,  as  nsiratel 
by  appellees  and  a  witnMs  ottered  by  tbem, 
were  that  on  a  eertain  aftonoon  In  Aogos^ 
1901,  between  6  and  7  o'clock,  M.  J.  Kelly, 
his  wife  snd  dilld,  and  Mrs,  Anna  Oayton, 
were  riding  in  a  vehicle,  and  irbea  tbey 
reached  Myrtle  street  tbey  found  It  complete^ 
blocked  by  tbe  cars  of  sKwIlont,  whlcb  ex- 
tended from  one  side  of  tbe  street  to  the 
othev,  and  fw  some  distance  from  tbe  street 
on  either  side.  A  strong  wind  was  blowing, 
carrying  wltb  It  sand.  M.  J.  Kelly  was  driv- 
ing the  horse  attached  to  the  nhlde,  and  be 
could  not  see  well  because  it  was  about  dusk, 
and  the  sand  was  blowing  into  his  eyes. 
After  standing  at  the  crossing  for  10  or  15 
mlnnta,  waiting  tor  the  cars  to  be  moved, 
M.  3.  Kelly  noticed  several  parties  passing 
around  to  the  right  and  one  of  them  said, 
"Friend,  yon  can  drive  to  the  right,"  and 
he  drove  ont  ot  the  street,  and  endeavored 
to  cross  over  the  tracks  of  appellant  Wbile 
going  across,  one  wheel  of  the  vehicle  went 
into  a  hole  or  depression  on  cme  of  the  tracks, 
and  Mrs.  Kelly  was  thrown  out  and  sus- 
tained snlous  Injuries.  The  bole  was  not 
seen  on  account  of  tbe  late  hour  and  tbe 
■and.  Upon  the  foregohig  testimony  a  ver- 
dict of  13,000  was  returned  against  appel- 
lant, and  a  Judgment  In  accordance  tha«wlth 
was  rendered. 

In  order  to  fix  the  liability  ot  appellant 
for  the  bijury  inflicted  upon  Mrs.  Kelly,  Its 
negligence  in  obstructing  the  streat  must  have 
been  shown  to  have  been  the  proximate  cause 
of  the  injuries.  In  other  words,  the  injury 
must  be  such  as  probably  would  happen  In 
consequence  of  tbe  negligence  ot  appellant 
If  there  was  an  intervening  cause,  and  Its 
probable  or  reasonable  consequence  cou'.d 
have  been  anticipated  by  the  <»1glnal  wnmg^ 
doer,  then  the  causal  connection  would  not  be 
broken,  and  the  original  wrongdoer  would  be 
liable  for  damages  resulting  from  the  injury; 
hot  If  tbe  Intervening  cause  is  one  not  to 
be  anticipated  by  a  reasonsbly  (vudent  man, 
then  it  brealu  tiie  connection,  and  the  in- 
jured party  could  not  recover.  Applying  the 
law  to  the  facts  of  this  case,  unless  appellant 
could  reasonably  have  anticipated  that  by 
reascAa  of  the  obstruction  of  tbe  street  appel- 
lees would  attempt  to  cross  the  railroad  tracks 
outside  of  the  street  wbue  there  was  no 
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thoroughfare,  and  by  reason  of  the  darkness 
and  dust  would  drive  into  a  hole  In  Its  track, 
it  cannot  be  held  liable.  Appellant  had  a  per- 
fect right  to  leave  the  hole  where  It  did  In 
Its  track,  and  we  do  not  think  the  obstruc- 
tion of  [he  street  wad  the  proximate  cause 
of  the  Injury  sustained  by  Mrs.  Kelly.  Aa 
said  by  this  court  In  the  case  of  De  La  Pena 
V.  Railway,  74  S.  W.  58:  "The  obstruction 
of  the  crossings  was  not  that  which.  In  a 
natural  and  continuous  sequence,  unbroken 
by  any  new,  iiid(  pendent  cause,  produced  the 
accident  which  resulted  In  plaintiff's  Injury, 
and  hence  not  its  proximate  cause."  In  the 
Pena  Case  the  street  was  blockaded  by  cars, 
and  plaintiff  attempted  to  walk  around  the 
cars  outside  the  street,  and  fell  Into  a  hole  on 
the  railroad's  right  of  way,  and  was  injured. 
The  facts  of  that  case  were  stronger  In  favor 
of  the  plaintiff  than  In  this,  for  be  was  at 
least  In  a  path  generally  used  by  the  public, 
while  In  this  appellees  were  driving  a  vehicle 
orer  the  right  of  way  not  usually  used  by  the 
public,  nud  where  It  would  have  taken  pro- 
phetic visioii  tu  have  anticipated  that  they 
would  go  In  a  vehicle.  Because  appellant 
may  have  been  negligent  In  obstructing  the 
street  did  not  Justify  appellees  In  driving  into 
a  place  with  which  they  were  unacquainted, 
upon  the  property  of  the  railway  compiiny, 
Tvbpre  they  had  no  right  to  be,  and  where  the 
wrong  in  obstructing  the  street  could  not  have 
Justified  tbem  in  going.  The  railroad  com- 
pany owed  them  no  duty  to  keep  its  tracks 
so  that  tliey  could  drive  over  them  safely 
except  on  highways  and  crosdngs,  and  they 
undertook  to  cross  where  they  did  at  their 
own  peril.  The  demurrers  to  the  petition 
should  tiave  been  sustained,  and  when  that 
was  not  done  the  verdict  should  have  been 
set  aside,  because  It  was  not  sustained  by  the 
evidence. 

The  judgment  Is  reversed,  and  the  canae 
remanded. 


D.  SULLIVAN  ft  OO.  v.  OWENS.* 

(Conrt  of  Civil  Appeals  of  Texas.   Jan.  6, 1904.) 

COMPROMISE  AND  8ETTLEMBNT-OVBRCHAR- 
QES— INTEREST— PLEADING— TRIAL— ISSUES  — 
CROSS-COMPLAINT  —  JURISDICTION -AUOUNT 
IN  CONTROVERSY. 

1.  Where  defendant  contracted  with  plaintiff' 
to  make  a  draft  for  advances,  with  a  statement 
attached*  and  defendant  made  the  draft  with- 
out attaching  the  statement,  plaintiff's  pay- 
ment of  the  draft  did  not  constitute  a  settle- 
ment 80  as  to  predade  him  from  recovering 
overcharges  contained  in  the  draft. 

2.  Where  defendant  made  advances  to  plain- 
tiff and  others  located  at  Ban  Antonio,  Tex.,  on 
sbijiments  of  goods  sent  to  defendants,  doing 
business  in  Boston,  and  plaintiff  agreed  to  pay 
drafts  therefor,  whidi  were  drawn  and  paid  in 
Bfinton  on  September  24tb,  defendant  was  not 
entitled  to  charge  interest  on  the  advances  to 
a  date  on  widen  It  received  notice  of  the  pay- 
ment of  the  drafts,  since,  by  drawing  ^e  drafts 
payable  at  Boston,  with  exchange  added,  it 
would  be  presumed  that  the  exchange  constitut- 

•RahMTinK  dnlfld  Febntary  S,  1904. 


ed  sufQcient  compensation  for  the  time  neces- 
sary for  the  transmission  of  the  money. 

3.  Where,  in  an  action  for  alleged  overchar- 
ges, the  only  reference  to  interest  in  the  peti- 
Liuu  was  u  cause  of  action  to  recover  the  differ- 
ence between  interest  calculated  from  the  date 
of  certain  notes  given  for  advancea,  and  inter- 
est fn»n  the  dates  of  the  actual  advancements 
of  the  money,  [iluiutiff  was  not  entitled  to  re- 
cover a  churife  for  interest  after  the  payment 
of  ihe  advances. 

4.  Where,  in  an  action  for  alleged  overchar- 
ges, the  petition  alleged  that  plaintiff  agreed 
to  pay  the  usual  and  customary  exchange,  and 
rII  the  witnesses  testitled  that  tlic  charge  made 
by  defendant  whs  the  usual  and  customary  rate, 
it  was  error  for  the  court  to  submit  such  ques- 
tion to  the  jury  on  evidence  of  one  of  plauitiS's 
witnesses  that,  while  the  rate  charged  was  not 
excessive,  a  lower  rate  would  have  been  a  rea- 
sonable charge. 

5.  Where,  in  an  action  In  the  county  court 
for  alleged  overchargeB,  defendant,  by  cross- 
action,  set  op  a  claim  against  plaintiff  for  an 
amoont  exceeding  the  Junsdlctlon  of  the  court* 
sudi  cross-action  should  have  been  dismissed. 

Appeal  from  Bexar  Oounty  Conrt;  Bobt  B. 
Oreen,  Judge. 

Action  by  John  Owens  against  D.  Sullivan 
&  Co.  From  a  Judgment  In  favor  of  plaintiff, 
defendants  appeal.  Reversed. 

Wm.  Aubrey  and  J.  G.  SuUlvan,  for  ^pjfel- 
lants.  W.  W.  King  and  Sonp  Buss,  for  ap- 
pellee. 

JAMES,  C.  J.  Plaintiff,  Owens,  allegea 
that  defendants,  D.  Sullivan  &  Co.,  advanced 
for  the  Arm  of  Owens  &  Burr  at  different 
times  the  total  sum  of  $93,221.72,  In  cunuec- 
tlon  with  the  purchase  and  shipment  to  Bos- 
ton, Mass.,  of  a  lot  of  wool,  which  sums  so 
advanced,  with  8  per  cent,  interest  per  an- 
num from  each  advancement,  Owens  &  Burr 
agreed  to  pay,  by  paying  a  draft  drawn  upon 
them  at  Boston,  for  same,  together  with  the 
usual  and  customary  rate  of  exchange  alleged 
to  be  the  rate  of  $1  per  thousand,  with  an 
itemized  statement  attached,  sbowbig  the 
date  of  the  several  advancements,  etc.  Owens 
alleged  that  be  had  become  the  owner  of  ttie 
claim  sued  on,  and  alleged  that  on  Septem- 
ber 17,  1001,  defendants  drew  their  draft  on 
Owens  &  Burr  for  $05,500,  but  without  any 
statement  attached,  which  draft  was  paid  on 
September  24,  1001;  that,  Instead  of  draw- 
ing it  for  the  amount  actually  owing,  defend- 
ants, by  mistake,  drew  It  for  $95,500;  that 
at  the  time  defendants  bad  possession  of  the 
notes  (which  bad  been  executed  by  Owens  & 
Burr  at  different  times  to  cover  the  estimated 
amount  required),  policies,  freight  receipts, 
etc.,  relating  to  the  transaction,  the  amount 
was  unknown  to  Owens  &  Burr  when  they 
paid  the  draft,  which  tbey  did  mider  the 
mistaken  belief  that  it  was  drawn  for  the 
true  amount;  and  that  tbey  did  not  discover 
the  mistake  until  some  time  after  tbey  had 
paid  It.  The  sums  sued  for.  and  In  reference 
to  which  the  draft  was  alleged  to  he  over- 
drawD,  consisted  In  the  charging  of  interest 
on  the  notes  (taken  by  defendants  from  Owens 
St  Burr  during  the  wool  transaction)  from 
their  datea^  instead  of  on  the  auma  actually 
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adTanced  from  tlie  dates  ot  tbe  respective 
advancements,  and  also  fn  an  overchai^e  for 
exchange  on  tbe  draft;  the  total  aggregating 
$692.31. 

The  first,  second,  and  third  assiguments  re- 
late to  demurrers  to  the  petition.  The 
grounds,  substantially,  are  that  the  pleading 
shows  a  final  accounting  and  settlement  be- 
tween the  parties  by  the  payment  of  the  draft, 
that  It  fails  to  allege  facts  showing  a  case 
of  mutual  mistake  in  and  about  such  settle- 
ment, and  that  It  states  nothing  showing 
fraud,  accident,  or  mistake  by  reason  where- 
of  the  settlement  should  be  opened.  The  con- 
tract as  alleged  (eliminating  unnecessary  alle- 
gations) was  that  D.  Sullivan  &  Co.  should 
make  the  draft  with  a  statement  attached, 
and  did  so  without  attaching  one,  and  that 
Owens  &  Burr  paid  ft  la  the  absence  of  a 
statement,  not  knowing  and  not  having  the 
means  of  knowing  at  the  time  of  its  Incorrect- 
ness. The  payment  of  the  draft  in  the  man- 
ner alleged  did  not  in  any  sense  constitute 
a  settlement.  And  it  Is  held  in  this  state  and 
elsewhere  that  overpayment  in  respect  to  an 
account  may  be  recovered  at  law,  even  though 
the  payor  may  have  had  the  means  of  know- 
ing its  Incorrectness.  City  Bank  v.  Nat. 
Bank,  45  Tex.  217;  Alston  v.  Richardson,  51 
Tex.  6.  And  in  some  circumstances  he  may 
recover  if  he  knew  the  fact. 

The  fourth  assignment  complains  of  the 
charge  by  which  the  court  told  the  Jury  that 
ptalntiflF  was  entitled  to  recover  $137.49,  over- 
payment of  Interest.  Prom  appearances,  and 
from  what  is  stated  In  the  briefs,  we  are  led 
to  conclude  that  this  instruction  was  based 
on  the  fact  that  D.  Sullivan  &  Co.,  in  mak- 
ing the  draft,  computed  Interest  to  September 
30, 1901  (a  fact  admitted),  and  the  draft  was 
paid  on  September  24th  In  Boston  (also  ad- 
mitted). Whatever  the  Interest  was  for  that 
time  was  certainly  due  plaintiff.  Defendants 
seek  to  Justify  this  charge  of  interest  by  con- 
tending that  they  did  not  get  notice  fram 
their  agents  that  the  draft  had  been  paid  until 
September  30tb.  and  that  the  money  was  pay- 
able in  San  Antonio.  By  drawing  the  draft 
payable  at  Boston,  they  either  must  be  held 
to  have  consented  to  receive  payment  at  Bos- 
ton, or  that  the  exchange,  added  to  the  draft, 
compensated  them  for  the  time  necessary  for 
transmission  of  the  money.  It  seems  perfect- 
ly clear  to  us  tliat  Owens  &  Burr  made  pay- 
ment at  Boston  on  September  24th  to  defend- 
ants' agents,  and  that  defentlants  had  no  le- 
gal right  to  Interest  after  that  date.  There- 
fore the  charge  was  not,  for  this  reason, 
wrong.  But  there  is  a  reason,  apparent  of 
record,  which  we  must  notice— especially  as 
the  case  is  to  be  remanded  for  another  trial, 
and  may  be  appealed  agaln-^whlch  rendered 
the  charge  Improper.  The  action  is  not  for 
the  recovery  of  any  Interest  after  the  date 
the  draft  was  paid.  Wliat  was  alleged  and 
sued  for  in  the  way  of  interest  overpaid  con- 
ii^sted  of  the  difference  between  Interest  cal- 
culated from  the  date  ot  the  notes,  and  Inter- 


est from  the  dates  of  the  actual  advancements 
of  money.  The  account,  which  Is  In  the  body 
of  the  petition,  as  well  as  the  allegations, 
shows  conclusively  that  interest  after  pay- 
ment of  the  draft  Is  not  a  matter  upon  which 
plaintiff's  demand  is  based.  In  othar  words, 
there  being  nothing  in  the  petition  to  suppor: 
a  recovery  in  reference  to  such  interest,  plain- 
tiff should  not  have  been  allowed  to  recover  IL 
The  fifth  astignment  is  well  taken.  The 
petition  alleged  that  the  agreement  was  that 
plaintiff  should  pay  "the  usiul  and  customary 
exchange."  All  the  witnesses  who  testified 
on  the  subject  stated  that  the  rate  charged 
by  defendants  ($2.50  per  thousand)  was  the 
usual  and  customary  rate.  Plaintiff's  wit- 
ness Mr.  Mcllhenny  does  not  testify  to  th? 
contrary  of  this,  although  he  stated  that, 
while  $2.50  was  not  excessive  as  to  this  draft, 
the  rate  of  $1.C0  would  have  been  a  reason- 
able charge  or  rate  for  it.  The  court  should 
not,  upon  the  pleadings,  nor  upon  this  testi- 
mony, have  submitted  an  Issue  of  reasonable 
rate. 

We  need  not  consider  appellee's  cross-as- 
signments. , 

Defendants,  In  addition  to  denying  liablll^ 
to  plaintiff,  filed  a  cross-action,  and,  in  the 
pleading  upon  which  they  went  to  trial,  ee: 
up  a  claim  against  plaintlft  and  Burr  for  $1,- 
000  for  services  rendered,  and  against  plain- 
tiff alone  for  the  further  sum  of  $100  as 
money  loaned.  The  cross-action  against  plain- 
tiff was  for  a  sum  beyond  the  Jurisdiction  of 
the  county  court.  The  pleading  being  in  tbii 
condition,  the  court  should  not  have  enter- 
tained It  at  all,  BO  far  as  plaintiff  was  con- 
cerned. We  do  not  consider  it  necessary,  un- 
der these  circumstances,  to  discuss  the  merits 
of  the  court's  charge  on  this  brandi  <tf  llie 
case. 

Reversed  and  remanded. 


MISSOURI,  K  &  T.  BT.  00.  OF  TEXAS  v. 
O'CONNOR  et  ox.* 

(Conrt  ot  OivU  Appeals  of  Teua.   Jap.  2, 

19M.) 

DEATH  OF  BRAKBMAN— ACTION  FOR  DAHAOKS 
— INSTRUCnONSt-AMOUNT  OF  RECOV- 
BRT— SPECIAL  JUDOES. 

1.  The  Statute  providiDK  for  the  election  <tf 
special  Judges  is  applicable  to  both  regular  and 
fecial  terms. 

2.  A  part  of  a  paragraph  of  a  charge  in  an 
ROtloQ  for  the  death  of  a  brakeman,  who  was 
killed  by  an  engineer's  failure  to  properly  stc^ 
cars  which  were  being  ran  onto  a  coal  dbute, 
.standing  alone,  apparently  made  it  the  engi- 
noor's  absolute  duty  to  have  stopped  the  train 
after  nignals  were  given,  but  it  was  immediate- 
ly followed  by  language  which  distinctly  told 
the  jury  that,  before  thev  would  be  warranted 
in  finding  for  plnintiffs,  they  must  find  that  the 
eosineer  failed  to  use  ordinary  care  in  observ- 
ing the  signals  and  stopping  the  train,  and  In 
no  event  wai*  the  jury  autnorised  to  find  for 
plaintiffs  unless  the  death  was  the  result  of 
(lefondnut's  negligence,  which  was  defined  as  a 
failure  to  use  erdinary  care.  Held,  that  the  ob- 
jection  to  the  charge  was  thereby  obviated. 

^Rehearing  denied  Junary  U.  IMH,  and  writ  ot  er- 
ror denied  ^  Snprsme  Court 
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3.  The  court  refused  charges  to  the  effect  that 
if  deceased  was  acquainted  with  tiie  coal  chute, 
aod  the  tracks  opposite  the  same,  and  knew  the 
Dumber  of  cars  and  ^eed  of  the  train,  or  by  or- 
dinary care  could  have  known,  and  his  co-em- 
ploy^ relied  on  him  to  give  the  signal  to  stop, 
and  he  failed  to  do  so  In  time  to  avoid  the  ac- 
cident, and  such  failure  was  contributory  negU- 
Xence,  the  jory  should  find  for  defendant.  Held, 
that  they  were  properly  xetiuedf  as  they  im- 
posed on  defendant  a  greatw  burden,  in  wder 
to  establish  contributory  negligence,  than  the 
law  required. 

4.  No  error  can  be  predicated  on  the  refusal 
of  a  ctiarge  not  supported  by  evidence  in  the 
record. 

5.  A  brakeman  killed  while  asBisting  in  run- 
ning cars  onto  a  coal  chute  had  a  right  to  rely 
on  the  observance '  of  the  signals  and  stopping 
of  the  train  by  the  eDgineer,  and  in  no  event 
(lid  he  af^nnmp  any  risk  due  to  the  negligence  of 
his  co-employds. 

(j.  It  ia  improper  to  single  out  any  one  fact  in 
a  case,  and.  by  too  prominently  placing  the 
same  before  the  jury,  unduly  impress  th«n 
with  the  idea  of  its  importance. 

7.  In  an  action  by  parents  for  the  d«ith  of 
thdr  son,  the  fact  that  plaintiffs  applied  snms 
received  from  him  to  the  eupport  of  an  nnmar- 
ried  daughter,  who  lived  wiUi  them,  and  was 
dependent  ou  them  for  support,  and  reasonably 
expected  on  that  account  that  a  larger  sum 
would  be  contributed  to  them  than  otherwise, 
should  not  deprive  than  of  the  right  to  recover 
to  the  fall  extoit  of  such  contemplated  contri- 
bution. 

Appeal  from  District  Oonrt,  Hunt  County; 
T.  D.  MontroBe,  Special  Judge. 

Action  b7  M.  and  Johanna  O'Connor 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  to  recover  for  the 
death  of  their  son.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall, 
for  appellant.  Yates  &  Carpenter,  for  appel- 
lees. 

TALBOT,  J.  On  and  prior  to  the  5th  day 
of  August,  1901,  appellant  had  and  maintain- 
ed at  Hughes  Springs,  a  station  on  its  line 
of  railroad,  a  coal  chute  and  bins  for  storing 
coal,  and  loading  the  same  on  the  tenders 
of  Its  engines.  This  coal  chute  is  an  ele- 
vated railroad  track,  and  connected  with  the 
main  line  or  track  about  390  feet  west  of 
said  coat  bins.  From  the  connection  with 
the  main  track  It  passes  up  an  incline,  run- 
ning in  an  easterly  direction,  for  about  800 
Teet,  and  continuing  In  said  direction,  on  a 
level,  about  20  feet  above  the  gi-ound,  about 
230  feet.  At  the  eastern  extremity  of  this 
coal  chute  there  was  a  bumping  post  to 
prevent  cars  from  passing  off  the  same.  On 
the  above  date  D.  T.  O'Connor  was  working 
for  the  appellant  in  the  capacity  of  a  brake- 
man  upon  a  freight  train,  and  while  at 
Hughes  Springs  he  and  the  others  of  the 
train  crew  were  directed  to  place  three  cars 
loaded  with  coal  upon  said  coal  chute,  in 
Iiusition  to  have  the  coal  unloaded  into  the 
bins.  The  engine  was  attached  to  the  three 
'•iira,  In  charge  of  the  engineer,  and  O'Connor 
took  a  position  as  brakeman  upon  the  farth- 
est car  from  the  engine.  The  front  end  of 
the  raiglne  was  attaclied  to  the  cars,  and  they 


were  pushed  up  from  the  west  onto  the  In- 
cline and  coal  chote.  It  was  night,  and  dark, 
and  O'Connor  was  provided  with  a  lantern 
with  which  to  give  the  usual  and  customary 
signal  as  the  f^cumstancea  required.  The 
engineer  In  charge  of  the  engine  and  cars  ran 
the  train  up  the  coal  chute  or  Incline  track, 
and  on  the  level  track  thereof,  at  an  unusual- 
ly rapid  and  dangerous  speed,  and  struck  and 
broke  down  the  bumping  post,  and  threw 
the  car  upon  which  O'Connor  was  riding  oCC 
the  end  of  the  coal  chute,  to  the  ground,  car- 
rying O'Connor  with  and  underneath  It,  kill- 
ing him.  When  O'Connor  discovered  that  the 
cars  were  being  run  at  such  a  dangerous  rate 
of  speed,  he  and  other  employes  of  appellant 
on  said  train  gave  signals  to  the  engineer  to 
discontinue  such  speed  and  to  stop  the  train 
Immediately.  The  engineer  failed  to  obey 
the  signals,  but  continued  the  speed  of  the 
train,  with  the  result  above  stated.  M.  and 
Johanna  O'Connor,  the  father  and  mother  of 
the  deceased,  brought  this  suit  to  recover 
damages  alleged  to  have  been  sustained  by 
them  by  reason  of  their  son's  death.  The  ap- 
pellant pleaded  the  general  Issue,  contribu- 
tory negligence,  and  assumed  risk.  Verdict 
and  judgment  for  appellees  in  the  sum  of 
400. 

The  evidence  is  sufficient  to  Justify  and 
warrant  the  conclusion  that  appellees  sus- 
tained damages  on  account  of  the  death  of 
their  son.  In  the  sum  found  by  the  Jury, 
through  the  negligence  of  appellant's  en- 
gineer In  running  said  train  up  the  coal  chute 
at  an  imusuai,  rapid,  and  dangerous  rate  of 
speed,  and  in  falling  to  obey  the  signals  and 
using  the  means  at  his  command  to  stop  said 
train,  as  ali^^ed  by  appellees  in  their  peti- 
tion. The  evidence  la  also  sufficient  to  Jus- 
tify the  finding  of  the  Jury  that  D.  T.  O'Con- 
nor was  not  guilty  of  contributory  negligence. 

The  case  was  tried  at  a  special  term  of 
the  court,  and  before  a  special  Judge,  over 
the  objections  of  appellant.  It  appears  that 
Hon.  H.  C.  Connor,  the  regular  judge  of  the 
fUghth  Judicial  District,  had  called  a  special 
term  of  the  district  court,  to  begin  In  Hunt 
county  on  the  12th  day  of  January,  1903,  and 
to  continue  for  five  weeks.  On  the  day  ap- 
pointed for  the  convening  of  said  special 
term,  the  said  Connor  was  holding  a  regular 
term  of  his  court  In  another  county  of  his 
district,  and  did  not  appear  to  preside  at 
said  special  term.  Thereupon  the  practicing 
lawyers  of  said  court  proceeded  to  bold  an 
election  in  conformity  with  our  statute  pro- 
viding for  the  election  of  a  special  judge  at 
a  regular  term  of  said  court  In  the  absence 
of  the  regular  Judge,  which  resulted  In  the 
election  of  Hon.  T.  D.  Montrose,  one  of  their 
number,  who  duly  qualified  and  presided 
at  such  special  term,  and  upon  the  trial  of 
tills  cause. 

When  the  cause  was  reached  and  called  for 
trial,  appellant  objected  to  being  required  to 
go  into  trial  on  the  ground  that  when  a  spe- 
cial term  of  a  district  court  has  been  ordered. 
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and  the  district  judge  Is  absent,  holding  a 
regular  term  of  his  court  in  another  county 
of  his  district,  the  election  of  a  special  judge 
of  such  court  for  such  special  term  by  the 
bar  is  unauthorized  and  void.  Appellant's 
oblection  was  overruled,  and  this  action  of 
the  court  Is  made  the  ground  of  its  first  as- 
Edgnment  of  error.  The  precise  question  here 
presented  was  decided  by  this  court  against 
the  contention  of  appellant,  ou  a  former  day 
of  the  present  term,  In  the  case  of  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Huff,  78  S.  W. 
249.  The  opinion  in  that  case  clearly  express- 
es the  views  of  this  court  upon  the  subject, 
and  we  deem  it  unnecessary  to  add  anything 
to  it.  By  the  authority  of  that  case,  and  the 
case  of  Munzesheimer  v,  Fairbanks,  82  Tex. 
351,  18  S.  W.  697,  appellant's  first  assign- 
ment of  error  will  be  overruled. 

Complaint  is  urged  to  the  following  para- 
graph of  the  court's  charge: 

"Therefore,  If  you  find  from  the  evidence 
that  the  deceased,  Dan  O'Connor,  while  in 
the  employ  of  the  defendant  as  a  brakeman 
upon  one  of  its  trains,  and  while  using  ordi- 
nary care  in  discharging  the  duty  assigned 
him,  was,  on  or  about  the  date  alleged  in 
plaintiffs'  petition,  engaged  with  other  serv- 
ants of  defendant  In  placing  cars  upon  the 
defendant's  coal  chute  at  Hughes  Springs, 
and  while  so  engaged  the  deceased  was  rid- 
ing upon  the  farthest  car  from  the  engine; 
and  if  you  believe  from  the  evidence  that 
the  engineer  or  person  in  chaise  of  defend- 
ant's engine  ran  said  engine  and  cars  upon 
said  coal  chute  at  an  unusually  rapid  and 
dangerous  rate  of  speed;  or  if  you  find  that 
the  deceased  and  others  of  defendant's  em- 
ployes, in  time  to  have  avoided  the  acci- 
dent, gave  a  signal  or  signals  to  the  engineer 
or  person  in  charge  of  said  engine  to  dis- 
continue the  unusually  rapid  and  dangerous 
rate  of  speed  (if  you  find  that  such  speed 
was  unusually  rapid  and  dangerous),  and  to 
Immediately  stop  said  train,  and  that  the 
signals  so  given  (if  given)  were  the  usual 
and  customary  signals  for  that  purpose  In 
use  by  the  defendant,  and  you  find  that  the 
person  in  charge  of  said  engine  failed  to  dia- 
<x>ntinue  said  unuaually  rapid  and  dangerous 
rate  of  speed  (If  you  find  that  it  was  un- 
nsually  rapid  and  dangerous),  and  to  stop 
such  engine  and  cars,  after  such  signal  or 
signals  were  given  (if  given);  or  if  you  find 
that  the  engineer  in  charge  of  such  engine 
and  cars  teas  unfamiliar  with  said  chute, 
and  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  could  have  hnotcn,  the  same 
(if  he  was  unfamiliar);  and  If  you  believe  the 
defendant  or  person  in  charge  of  its  engine 
was  guilty  of  negligence,  as  that  term  is 
above  defined,  in  regard  either  to  the  rate 
of  speed  at  which  the  cars  were  run,  the 
engineer's  failure  to  obey  signals  (If  he  did 
fall),  or  the  unfamlliarity  of  the  engineer 
with  said  coal  chutes  (if  you  believe  that  he 
was  unfamiliar),  In  the  manner  and  form  al- 
leged by  plalntifls,  and  U,  by  reason  of  the 


negllgenco  of  the  defendant  or  said  engines 
In  any  one  or  all  of  the  respects  atmve  men- 
tioned, you  find  that  the  car  upon  which  de- 
ceased was  riding  was  pushed  against  the 
bumping  post,  and  broke  said  post  down,  and 
said  car  was  thereby  thrown  off  of  said  coal 
chute,  and  deceased,  Dan  O'Connor,  thereby 
killed;  and  if  you  believe  the  negligence  of 
the  defendant  or  of  said  engineer,  in  the 
manner  and  form  above  submitted,  caused 
the  death  of  said  deceased;  and  if  you  fur< 
tlier  find  that  the  deceased  was  the  son  of 
plaiutifTs,  M.  O'Connor  and  Johanna  O'Con- 
nor; and  If  you  believe  that  plaintiffs  had  a 
reasonable  expectation,  then  and  in  the  fu- 
ture, of  receiving  pecuniary  benefits  from 
said  Dan  O'Connor,  had  he  not  been  killedr— 
then  you  will  find  for  the  plaintttCa,  unless 
you  find  for  the  defendant  under  other  is- 
sues submitted  to  you." 

The  contention  is  that  the  ezwcise  of  or- 
dinary care  to  discontiaue  the  speed  and 
stop  the  engine  and  cars  after  the  engineer 
saw,  or  ought  to  have  seen,  the  signals  giv- 
en for  that  purpose  by  the  brakeman,  was 
all  that  the  law  required  of  appellant,  and 
that  the  clause  of  the  charge  quoted  was 
erroneous,  in  that  It  made  It  the  absolute 
duty  of  the  engineer  to  have  discontinued 
the  speed  of  the  train  and  to  have  stopped 
the  same  after  the  signals  were  given.  We 
do  not  believe  the  paragraph  of  the  court's 
charge,  when  considered  and  fairly  con- 
strued as  a  whole,  is  subject  to  the  criticism 
urged.  That  portion  of  the  paragraph  as- 
sailed, preceding  and  including  the  language 
italicized,  standing  alone,  would  probably  he 
error  prejudicial  to  appdlanfs  rights.  The 
court,  in  the  first  paragraph  of  the  charge, 
however,  defined  '*oi*dInary  care"  as  being 
"that  degree  of  care  which  an  ordinarily 
prudent  person  would  use  under  the  same 
or  similar  clrcumstAnces,"  and  further  char- 
god  that  "a  failure  to  use  ordinary  care  is 
negligence."  It  will  be  noted  that  following 
the  language  italicized,  In  connection  there- 
with, and  as  a  part  of  such  paragraph,  the 
Jury  was  Instructed:  "And  if  you  believe 
that  the  defendant  or  the  person  In  charge 
of  its  engine  was  guilty  of  negligence,  as 
that  term  is  above  defined,  in  regard  ci- 
ther to  the  rate  of  speed  at  which  the  cars 
were  run,  the  engineer's  failure  to  obey  sig- 
nals (if  he  did  fall),  or  the  unfamlliarity  of 
said  engineer  with  the  coal  chute  (if  you  be- 
lieve be  was  unfamiliar),  in  the  manner  and 
form  alleged  by  the  plaintiffs,  and  If,  by 
reason  of  the  negligence  of  the  defendant  or 
of  said  engineer  in  any  one  or  all  of  the  re- 
spects above  mentioned,  •  *  •  and  said 
car  was  thereby  thrown  off  said  coal  chute, 
and  the  deceased,  Dan  O'Connor,  thereby  kill- 
ed; and  If  you  believe  that  the  negligence 
of  the  defendant  or  of  said  engineer,  In  the 
manner  and  form  above  submitted,  caused 
the  death  of  said  deceased,"  etc..  "then  yon 
will  find  for  the  plaintiffs."  Thus  It  will  be 
seen  that  the  Jury  was  distinctly  told,  lu 
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effect— negligence  having  been  deflaed— that, 
before  they  would  be  warranted  in  returning 
a  verdict  for  the  plaintiffs,  they  must  be- 
lieve from  the  evidence  tliat  the  engineer 
lu  charge  of  defendant's  engine  failed  to  use 
ordinary  care  in  respect  to  the  rate  of  speed 
at  which  the  cars  were  run,  or  that  be  fail- 
ed to  obey  signals  which  involred  the  stop- 
ping of  the  train,  and  failed  to  use  such 
care  In  regard  thereto.  In  no  event,  under 
the  charge,  was  the  Jury  authorized  to  lind 
for  plaintiffs  unless  they  believed  the  death 
of  appellees'  son  was  the  result  of  defend- 
ant's negligence.  The  charge  is  not  subject 
to  the  objection  that  it  made  it  the  absolute 
duty  of  appellant's  engineer  to  have  discon- 
tinued the  speed  of  the  train,  and  to  have 
stopped  the  same.  It  only  imposed  ordinary 
care  to  observe  the  signals  and  stop  tlie 
train,  and  this,  under  the  circumstances,  was 
certainly  as  favorable  as  appellant  bad  the 
right  to  asfc. 

By  its  tJilrd  assignment  of  error,  the  appel- 
lant complains  of  the  action  of  the  court  in 
refusing  to  give  in  charge  to  the  Jury  special 
requested  Instructions  Nos.  1  and  2.  These 
charges  contain  practically  the  same  prop- 
osition of  law,  and  are  to  the  effect  that  if 
Dan  O'Connor,  the  deceased,  was  acquainted 
with  the  construction  of  the  coal  chute,  the 
approaches  thereto,  and  the  character  and 
steepuess  of  the  inclined  track,  the  length 
of  the  coal  bins  on  the  chute,  and  the  tracks 
opposite  same,  and  knew  the  number  of  cars 
in  the  train,  and  speed  of  the  train,  or  that, 
in  the  exercise  of  ordinary  care  in  the  per- 
formance of  his  duty,  he  must  have  known 
of  such  things,  and  that  the  employes  of  de- 
fendant In  charge  of  said  train  relied  upon 
him  to  give  the  signal  to  check  the  speed 
and  stop  the  train,  and  that  he  failed  to 
give  such  signal  In  time  for  the  engineer  to 
stop  the  train  and  avoid  the  accident,  and 
that  such  failure  was  negligence,  and  caused 
or  contributed  to  cause  the  accident  which 
resulted  !n  bis  death,  then  they  would  find 
for  the  defendant.  These  special  charges 
imposed  upon  the  defendant  a  greater  bur- 
den, In  order  to  establish  contributory  negli- 
gence on  the  part  of  the  deceased,  than  the 
law  required,  and,  especially  in  view  of  the 
main  charge,  were  correctly  refused.  The 
principle  of  law  contained  In  the  charges 
requested.  In  so  far  as  applicable,  was  fully 
and  fairly  presented  In  the  main  charge,  and 
no  error  is  perceived  In  the  refusal  of  the 
court  to  give  the  special  charges  in  the  form 
asked. 

Complaint  la  made  of  the  refusal  of  the 
conrt  to  give  special  charge  No.  3  requested 
by  appellant  This  charge  instructed  the 
jnry.  In  effect  tbat  the  deceased  assumed 
the  risk  naturally  and  ordinarily  incident  to 
his  employment  and  if  he  knew  the  engineer 
vas  not  fiimlllar  vpltta  the  location  and  dt* 
nation  of  the  coal  chute  and  the  tracks 
leading  thereto,  and  the  length  and  height 
of  tbe  Incline  and  the  level  track  opposite 


the  coal  bins,  then  be  assumed  such  risks 
as  were  naturally  and  ordinarily  incident 
to  such  want  of  knowledge  on  the  part  of 
the  engineer.  If  tills  charge  would  have 
been  proper  under  any  state  of  facts.  It  is 
not  believed  the  same  was  warranted  by  tbe 
evidence  appearing  In  the  record  before 
us.  If  it  be  conceded  that  the  engineer  was 
not  familiar  with  the  character  of  the  chute, 
still  there  is  no  evidence  that  deceased  knaw 
of  such  want  of  familiarity,  or,  if  any,  it  is 
so  meager  as  not  to  authorize  the  submission 
of  the  issue  to  the  Jury.  The  deceased  hud 
tbe  right  to  rely  upon  the  observance  of  tho 
signals  and  stopping  of  the  train  by  tho 
engineer,  and  in  no  event  did  he  assume 
any  risk  due  to  negligence  of  the  defendant. 

In  our  opinion,  the  issue  of  assumed  risk 
Is  not  clearly  raised  by  the  evidence,  but,  in 
so  far  as  demanded,  was  sufficiently  submit- 
ted by  the  main  charge  of  the  court  Fur- 
thermore, It  is  Improper  for  the  court  to 
single  out  any  one  fact  In  a  case,  and,  by 
too  prominently  placing  the  same  before  the 
Jury,  unduly  Impress  them  with  the  idea 
of  its  importance.  Such  course  has  frequent- 
ly been  held  to  be  uptm  the  weight  of  the 
evidence,  and  it  is  believed  the  special  charge 
under  consideration  fs  subject  to  that  objec- 
tion. 

It  developed  on  the  trial  that  tjie  deceas- 
ed had  a  sister,  who  resided  with  tils  moth- 
er, and  that  many  of  the  contributions  which 
he  had  made  to  his  mother  were  sent  to  hor 
In  letters  addressed  to  the  sister,  and  used 
In  support  of  the  family.  The  evidence  does 
not  warrant  the  conclusion  that  any  of  the 
contributions  were  made  to,  and  Intended 
specially  for,  the  sister.  Under  these  facts, 
tbe  appellant  requested  the  court  to  Instruct 
the  Jury,  in  substance,  that  appellees  would 
not  be  entitled  to  recover  for  any  contribu- 
tions which  they  reasonably  expected  would 
have  been  made  by  the  deceased  in  part  for 
the  use  and  support  of  the  sister,  and  to 
exclude  from  their  estimate  of  damages,  hi 
case  they  found  for  plaintiffs,  anything  that 
be  would  have  so  contributed.  In  refuslug 
this  instruction,  we  think,  there  was  no  er- 
ror. That  appellees  applied  the  sums  re- 
ceived from  the  deceased  to  the  support.  In 
part,  of  an  unmarried  daughter,  who  lived 
with  them,  and  was  dependent  upon  them 
for  support,  and  reasonably  expected  on  that 
account  that  a  larger  snm  would  be  con- 
tributed to  them  by  deceased  than  other- 
wise, should  not  deprive  them  of  the  right 
to  recover  to  the  full  extent  of  such  con- 
templated contributions.  There  was  no  evi- 
dence of  any  separate  contribution  to  the 
slater,  or  that  any  was  reasonably  expected, 
and  the  jury  could  not  have  been  misled  and 
influenced  thereby  to  enlarge  their  verdict. 
Besides,  at  the  request  of  the  appellant  the 
jury  was  Instructed  that  they  could  allow 
plaintiffs,  in  estimating  the  damages,  for 
the  pecuniary  loss,  if  any,  which  tliey  had 
susCsined,  and  no  more. 
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By  the  remaining  asalguments  of  error  It 
la  contended  that  the  verdict  Is  excessive, 
and  not  supported  by  the  evidence,  but  we 
do  not  concur  In  either  contention. 

We  find  no  reversible  en-or  In  the  record, 
and  the  Judgment  Is  tberefore  affirmed. 


CONTINENTAL  FIRE  INS.  CO.  t.  ODM- 
MINtiS.* 

fConrt  of  Civil  Appeals  of  Texas.   Dec.  28, 
1908.) 

INSURANGK-IRON-BAFB  CLAUSE— COHPLI AN  CB 
—PROOFS  OF  LOSS— PRODUCTION  OF  BOOKS- 
WAIVER— TITLE  TO  PROPERTY— ADMISSIBILI- 
TY OP  BVIDBNCB— ESTOPPEL. 

1.  Where  a  policy  requires  the  insured  to  take 
an  inventory  of  etock  once  a  year,  and  keep  the 
inventory,  and  also  the  last  precedliig  iDven- 
tory,  together  with  his  books  uf  account,  iu  a 
fire-proof  safe,  etc.,  and  the  last  preceding  in- 
ventory is  left  outside  the  safe  and  destroyed 
at  the  time  of  loss,  but  the  account  books  and 
subsequent  inventory  show  its  contents,  there 
is  a  substantial  compliance  with  the  policy. 

2.  Where  a  state  axent  and  adjuster  for  an 
insurance  company  visits  insured  after  loss,  and 
takes  Ub  sworu  statemeut  as  to  all  matters 
concmiing  the  fire,  and  says  he  does  not  care 
for  farther  proofs  of  loss,  and  later  writes  a 
letter  offerlag  to  pay  a  portion  of  the  loss,  It 
is  a  waiver  of  proofs  of  loss. 

3.  Evidence  in  an  action  on  an  insurance  pol- 
icy held  to. support  a  finding  that  the  company 
waived  the  production  of  Insured's  books  and 
inventories  as  required  by  the  Iron-safe  clanse. 

4.  Evidence  of  the  general  reputation  in  the 
community  that  certaui  property  was  partner- 
ship property  is  admissible  on  the  issue  as  to 
the  knowledge  of  an  insarance  ageat  of  that 
fact  at  tbe  time  of  issuing  a  policy  to  one  part- 
ner. 

5.  Where  an  insurance  company,  whose  agent 
\<  aware  that  property  covered  by  the  policy 
ii-Hued  to  one  partner  is  in  fact  partnership 
property,  receives  a  premium  on  tbe  policy,  it 
18  estopped  to  deny  its  validity  on  the  ground 
of  misrepresentation  as  to  ownership. 

6.  In  an  action  on  an  insurance  policy,  de- 
fended on  the  ground  of  misrepresentation  as 
to  title  to  the  property,  it  is  proper  to  show  that 
after  the  issuance  of  the  policy,  and  before  the 
fire,  tbe  company  knew  the  tme  stats  of  the 
title. 

Error  from  District  Court,  Braiorla  Coun- 
ty; Wells  Thompson,  Jadge. 

Action  by  O.  S.  Cummlngs  against  the 
Continental  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Afllrmed. 

Alexander  &  Thompson  and  Elmer  P. 
Stockwell,  for  plaintiff  in  error.  Bryan, 
Tod  &  McBea  and  H.  Gross,  for  defendant 
lu  errw. 

OARRBTT,  G.  J.  O.  8.  Cummlngs.  aa  aa- 
Blgnee  of  T.  R.  Klmmins,  brought  this  suit 
agalnat  the  Continental  Fire  Insurance  Com- 
pany to  recover  upon  three  flre  Insurance 
policies,  covering  a  stock  of  hardware,  tbe 
building  containing  tbe  same,  and  fixtures 
therein,  ag^gatlng  tbe  sum  of  $1,800.  The 
defenses  were  (1)  that  no  proofs  of  loss  had 

*R«l>iMrlnt  dsnML 


ever  been  made  as  required  by  tbe  policy; 
(2)  violation  of  the  warranty  that  the  inter- 
est of  the  assured  was  the  sole  and  nncondi- 
tlonal  ownership  of  the  property,  tbe  policy 
stipulating  that  a  less  interest,  not  noted 
tberein,  should  render  It  void;  and  (3)  breach 
of  the  condition  commonly  known  as  tbe 
"Iron-safe  clause."  Tbe  plaintiff  pleaded 
waiver  and  estoppel  by  knowledge  on  tin- 
part  of  defendant's  agent  who  issued  the 
policy  of  tbe  condition  of  the  title,  to  which 
the  defendant  replied,  denying  the  authority 
of  its  agent  to  waive  any  stipulation  not  in- 
dorsed on  tbe  policy.  There  was  a  trial  to 
the  court  without  a  Jury,  which  resulted  In  a 
Judgment  In  favor  of  the  plaintiff  for  the 
snm  of  11,600;  tbe  plaintiff  having  remitted 
the  sum  of  $200,  the  amount  of  the  Insurance 
upon  the  building. 

Tbe  policies  sued  upon  were  as  described 
In  the  petition,  all  being  payable  to  J.  R. 
KImmlns.  The  stock  of  merchandise,  the 
building,  and  tbe  fixtures  Insured  belonged 
at  tbe  time  the  policies  were  issued,  and 
when  terminated  by  flre,  to  the  Klmmins 
Hardware  Company,  a  partnership  compos- 
ed of  J.  R.  KImmlns  and  W.  R.  Klmmins, 
doing  business  at  Alvin,  in  Brazoria  county. 
The  several  policies  contained  the  following 
Btlpulatlott: 

"Iron-Safe  Clause. 

"The  following  covenant  and  warranty  is 
hereby  made  a  part  of  this  policy: 

"1st.  The  assured  will  take  a  complete 
Itemized  inventory  of  stock  on  band  at  least 
once  In  each  calendar  year,  and  unless  such 
Inventory  has  ueeu  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  pol- 
icy, one  shall  be  taken  in  detail  within  tbirtjr 
days  of  Issunnce  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date. 

"2nd.  The  assured  will  keep  a  set  of  books, 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
both  for  cash  and  credit,  from  date  of  in- 
ventory as  provided  for  In  first  section  of 
this  clause  and  also  from  date  of  last  pre- 
ceding Inventory,  if  such  has  been  taken, 
and  during  the  continuance  of  this  policy. 

"3rd.  The  assured  will  keep  such  books 
and  Inventory,  and  also  the  last  preceding 
Inventory,  if  such  has  been  taken,  securely 
locked  in  a  fireproof  safe  at  night,  and  at 
all  times  when  tbe  building  mentioned  In 
this  policy  is  not  actually  open  for  business; 
or,  falling  In  this,  the  assured  will  keep  such 
books  and  inventories  in  some  secure  place 
not  exposed  to  a  flre  which  would  destroy 
the  aforesaid  building;  and  unless  such 
books  and  Inventories  are  produced  and  de- 
livered to  this  cotupany  for  examination  aft- 
er loss  or  damage  by  flre  to  the  personal 
property  Insured  hereunder,  this  policy  shall 
be  uull  and  void  and  no  suit  or  action  &\\n\\ 
tx:  maintained  hereon.  It  is  further  agreed 
that  the  receipt  of  sucb  books  and  Inven- 
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tories  and  the  examination  of  the  same  Bhall 
nut  be  an  admission  of  any  liabtlitr  under 
tbe  policy  nor  a  waiver  of  any  defense  to 
same." 

The  policies  also  provided: 

"This  entire  policy  shall  be  void  if  the  In- 
terest of  the  assured  in  the  property  be  not 
truly  stated  herein. 

"This  entire  policy,  onless  otherwise  pro- 
vided by  agreement  endorsed  hereon  or  add- 
ed hereto,  shall  be  void  If  the  Interest  of  the 
assured  shall  be  other  than  sole  and  uncon- 
ditional ownership." 

Wm.  R.  Stockwell  was  tbe  agent  of  the 
defendant  at  Alvln,  and  Issued  tlie  policies 
sued  on.  At  the  time  he  Issued  tbe  policies, 
Stockwt'U  knew  that  the  property  insured  be- 
longed to  tbe  Kimmins  Hardware  Company, 
and  that  said  firm  was  a  partnership  com- 
posed of  ].  R.  Kimmlns  and  W.  R.  Klmmlna, 
and  It  was  the  Intention  of  both  the  parties 
to  insure  the  property  of  the  KImmins  Hard- 
ware Cciiipany.  On  August  6,  19Q2,  the 
property  insured,  of  the  value  sufficient  to 
snpiMrt  the  amount  of  the  judgment,  was 
totally  destroyed  by  flre.  J.  R.  KImmins 
immediately  notified  the  defendant  of  the 
loss;  and,  as  stated  by  the  trial  judge  in  his 
conclusions  of  fact,  from  which  he  found  as 
a  fact  that  the  defendant  had  waived  fur- 
ther proofs  of  loss  than  were  furnished,  and 
the  production  of  the  books  and  inventories, 
"afterwards,  on  or  about  August  25,  1902, 
I.  Jalonlck,  the  state  agent  for  Texas  and 
adjuster  for  defendant,  having  full  power 
and  authority  to  settle  and  adjust  the  claim 
for  defendant,  came  to  Alvln;  and  Kimmins 
made  a  sworn  statement  to  him  of  all  mat- 
ters  concerning  tbe  flre,  as  required  by  tbe 
policy,  and  answered  fully  all  questions  ask- 
pd  by  Jalonick,  and  offered  to  produce  bis 
hooks  and  Inventory,  etc.,  for  the  inspection 
of  Jalonick;  but  Jalonick  said  he  did  not 
care  to  see  them,  as  one  Robinson,  adjuster 
for  another  company,  and  In  whom  he  had 
confidence,  had  already  examined  the  books 
and  inventory,  and  that  be  (Jalonick)  was 
satisfied,  and  did  not  care  for  further  proofs 
of  loss,  and  also  told  KImmins  that  be  would 
let  him  bear  from  him  later,  and  on  Sep- 
tember 15,  1902,  wrote  KImmins  a  letter.  In 
which  be  admitted  that  the  loss  bad  been 
sustained  on  the  property,  and  offered  to  pay 
3f»  per  cent,  of  the  policies.  Defendant  never 
at  any  time  demanded  the  production  of  the 
books.  Inventories,  etc.,  until  the  day  before 
the  trial,  on  February  24,  1902,  it  issued  a 
subpoena  duces  tecum,  demanding  tbe  pro- 
duction of  all  tbe  books.  Inventories,  etc., 
required  by  the  policy  to  be  kept  by  the  in- 
sured; and  the  tiooks  and  the  Inventory  tak- 
en January  1,  1002,  were  produced  In  court. 
Kimmins  thought  when  Jalonick  was  at 
Alvin  tliat  he  (Jalonick)  had  received  all  the 
information  and  proof  of  loss  that  defend- 
ant wanted,  and  KImmins  was  confirmed  in 
this  beU^  by  Jalonlck's  letter  of  September 


15,  1902;  and  Klmmlna  supposed  that  tbe 
only  objection  to  payment  of  tbe  policies 
was  because  of  the  fact  that  the  poUclea 
were  payable  to  J.  R.  KImmins,  when  in 
fact  W.  R.  KImmins  owned  one-half  of  the 
property  insured.  Tbe  books  were  kept  as 
required  by  the  policies,  and  showed  all  the 
business  of  the  Kimmins  Hardware  Com- 
pany during  the  time  from  January  1,  1901, 
down  to  tbe  flre,  on  August  6,  1902.  Inven- 
tories of  tbe  stock  were  taken  by  tbe  In- 
sured about  January  1,  1901,  and  January 
1,  1902.  The  last  Inventory  was  the  one 
taken  In  January,  1902,  and  the  Inventory 
taken  in  January,  1901,  was  the  next  to  tbe 
last.  The  Inventory  taken  In  January,  1901, 
and  the  original  Invoices  of  purchases  made 
subsequent  to  that  date  were  left  out  of  the 
safe,  and  destroyed  by  the  flre.  The  Inven- 
tory of  1902  and  the  books  were  preserved, 
and  were  furnished  to  the  defendant  and 
produced  in  court.  It  was  shown  by  the 
evidence  that  the  original  Invoices  destroyed 
by  tbe  fire  had  Iteen  journalized,  and  the  books 
containing  the  Items  thereof  had  been  prodn- 
ced.  It  also  appeared  that  It  could  be  ascer- 
tained, and  was  ascertained,  with  reasonable 
accuracy,  from  the  books  and  the  Inventory  of 
1902,  what  the  amount  of  proflt  was  on  the 
sales  for  the  year  1901,  and  what  the  amount 
and  character  of  tbe  inventory  of  that  year 
were;  and,  although  the  1901  Inventory  and 
tbe  original  invoices  for  that  year  were  de- 
stroyed. It  could  be  determined  from  the  books 
and  Inventory  of  1902  that  were  preserved 
and  produced  practically  what  were  their 
contents.  Neither  Jalonick,  the  adjuster  of 
the  defendant,  nor  Koblnson,  the  adjuster  of 
the  Virginia  Fire  &  Marine  Insurance  Com- 
pany, whose  examination  of  the  books  and 
inventory  Jalonick  adopted,  were  witnesses 
in  the  case,  and  there  is  no  evidence  that 
Jalonick  was  not  aware  of  the  fact  when 
he  expressed  his  satisfaction  that  the  In- 
ventory of  1901  and  tbe  invoices  had  been 
lost  In  the  flre.  It  was  simply  not  shown 
affirmatively  that  be  was  aware  of  It  There 
was  a  substantial  compliance  by  the  assured 
with  the  stipulation  of  the  policy  called  the 
'Iron-safe  clause.'  *'  The  conclusion  of  the 
trial  Judge  that  the  defendant  waived  any 
further  or  other  proofs  of  loss,  and  waived 
the  production  of  the  books  and  Inventories, 
by  its  adjuster,  Jalonick,  is  supported  by  tbe 
evidence,  and  is  approved.  Assignment  of 
the  policies  to  the  plaintiff,  as  alleged  in  tbe 
petition,  was  shown. 

Tbe  iron-safe  clause  In  a  policy  of  insur- 
ance may  be  discharged  by  proof  of  substan- 
tial compliance  therewith.  Brown  v.  Insur- 
ance Company,  89  Tex.  590,  35  S.  W.  lOliO; 
Insurance  Company  v.  Kemendo,  91  Tex. 
,%7,  01  S.  W.  1102.  The  purpose  of  the 
stipulation  for  tbe  preservation  of  the  next 
preceding  inventory  and  the  Invoices  was  to 
funiisb  evidence  by  which  the  amount  of 
the  loss  could  be  ascertained.   If,  in  case  of 
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tlie  failure  to  preserve  tbem,  equivaleat  la- 
formation  Is  furnished  from  other  sources, 
a  substantial  compliauce  with  the  stipula- 
tion will  have  been  made.  This  was  shown 
by  the  evidence.  The  production  of  the  pa- 
pers may  have  been  waived,  also.  Neither 
of  the  adjusters  was  callpd,  to  show  what 
knowledge  be  had  concerning  the  loss  of  the 
Inventory  of  1901  and  the  invoices;  but, 
putting  the  burden  upon  the  plaintiff  to  show 
that  the  examination  was  made  with  knowl- 
edge of  such  loss,  It  appeared  from  the  evi- 
dence that  the  assured  furnished  to  the  ad- 
juster Robinson  what  papers  he  bad,  and 
that  Robinson  examined  the  papers,  and 
must  have  known  that  the  Inventory  of 
1901  and  the  Invoices  lu  question  were  not 
among  them,  and  waived  tbeir  production, 
and  that  Jalonlck  bad  acted  on  information 
from  Robinson.  Acting  upon  ttils  waiver,  the 
assured  may  have  relaxed  his  diligence  In 
producing  evidence  to  show  a  substantial 
compliance  with  the  iron-safe  clause,  or 
have  declined  the  offer  to  settle  at  50  cents 
on  the  dollar  which  was  made  In  the  letter 
from  Jalonlck.  But  In  view  of  the  fact  that 
a  substantial  compliance  was  shown.  It  Is 
unnecessary  to  determine  whether  waiver 
amounted  to  an  estoppel. 

Evidence  of  the  general  reputation  In  the 
community  that  W.  R.  KImmins  and  J.  R. 
KImmins,  as  the  KImmins  Hardware  Com- 
pany, were  the  owners  of  the  property  In- 
sured, was  admissible  to  corroborate  the- evi- 
dence of  J.  R.  KImmins  that  Stockweil  knew 
the  fact  when  be  Issued  the  policies  in  the 
name  of  J.  R.  KImmins.  Berry  v.  House 
(Tex.  Civ.  App.)  21  S.  W.  711.  As  above 
stated,  in  the  fact  conclusions,  Stockweil 
knew  when  he  Insured  the  property  that  It 
belonged  to  the  KImmins  Hardware  Com- 
pnny,  a  firm  composed  of  J.  R.  KImmins  and 
W.  R.  Kimmlns,  and  that  J.  R.  Kimuiins 
was  not  the  sole  and  unconditional  owner 
thereof;  and,  having  received  the  premium 
therefor  from  the  KImmins  Hardware  Com- 
pany, the  defendant  is  estopped  to  deny  the 
validity  of  the  policy  on  the  ground  of  own- 
ership. Insurance  Co.  t.  Bnde,  65  Tex.  123; 
Wagner  v.  Insurance  Co.,  92  Tex.  549,  50  S. 
W.  569;  Insurance  Co.  t.  Post  CTex.  Civ. 
App.)  62  S.  W.  142. 

As  there  was  sufficient  legal  evidence  to 
support  the  conclusion  of  the  trial  Judge  that 
Stockweil  knew  the  facts  about  the  owner- 
ship of  the  property,  it  ts  not  material  to 
consider  the  question  as  to  the  admission  of 
evidence  of  notice  to  Stockweil  before  bis 
agency  commenced. 

The  evidence  complained  of  In  the  eighth 
and  ninth  assignments  of  error  was  admis- 
sible. It  was  competent  to  show  that  after 
the  Issuance  of  the  policies,  and  before  the 
fire  occurred,  the  defendant  knew  of  the  true 
state  of  the  title. 

The  Judgment  of  the  court  below  will  be 
aairmed.  AiUrmed. 


LONE  ACRE  OIL  CO.  T.  SWATNB  et  aL 

(Court  of  Civil  Apiieals  of  Texas.    Nor.  3, 
1903.) 

UFB   ESTATE-WIDOWS  THIRO-8DBSBQUBKT 
DEV£LOPHENT  OF  OII<-BIOUT 
IN  PROCEEDS. 

1.  The  statute  governiug  descent  and  distri- 
bution provides  (Kev.  St,  1895,  art  1689)  that 
a  sur\-iving  spouse  shall  be  entitled  to  an  es- 
tate for  life  in  the  lands  of  an  intestate  leav- 
ing issue,  remaiuder  to  such  Issue.  The  grr.:i- 
tces  of  remaindermen,  occupying  in  sereraltv 
by  virtue  of  the  fee  title  of  their  grantors  to 
two-thirds,  but  to  the  entire  exciuiiiou  of  tiie 
life  tenant,  prDspected  for  and  ^scovered  oil. 
Held,  that  the  hfe  tenant  was  entitled  to  an 
interest  In  the  oil  produced,  though  at  the  time 
of  descent  cast  the  lands  were  farm  lando. 

On  Rehearing. 

2.  The  life  tenant's  right  in  the  oil  would 
extend  OD^  to  interest  on  one-third  of  the  ihto- 
ceeits  of  Its  sal^  the  prindpal  to  so  to  the 
reuiaindermeu. 

Appeal  from  District  Court,  Jefferaon  Coun- 
ty; w.  H.  Pope,  Judge. 

Action  by  James  W.  Swayne  and  others 
against  the  Lfone  Acre  Oil  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Smith,  Crawford  &  Sonfleld.  for  appel- 
lant.  Amos  L.  Beaty,  R.  B.  Hazlewood,  W. 

D.  Gordon,  and  E.  C.  McLean,  for  appellees. 

GILL,  J.  This  suit  was  brought  by  J.  W. 
Swayne  and  his  associates  against  the  Lone 
Acre  Oil  Company  to  establish  their  right  to 
an  undivided  one-eighteenth  Interest  in  the 
lands  In  controversy  as  owners  of  the  life 
estate  of  one  Mrs.  Annie  E.  Snow;  to  their 
proportion  absolutely  of  certain  oil  extracted 
from  the  land  by  defendant,  and  to  their  pro- 
portion of  the  net  product  of  the  oil  wells  on 
the  tract  during  the  term  of  their  estate  In 
the  laud.  The  defendant's  answer,  after  the 
general  denial,  presented  the  Issue  of  estop- 
pel, and  asserted  the  right,  In  case  the  life  es- 
tate should  be  established,  to  have  It  satisfied 
out  of  portions  of  the  survey  not  devoted  to 
the  production  of  oil,  the  right  of  the  life  ten- 
ant to  any  interest  In  the  oil  being  denied. 
The  facts,  which  are  agreed,  except  upon  the 
issue  of  estoppel,  are  as  follows:  Andrew  A. 
Veatch  Inherited  from  his  father  an  undivid- 
ed one-sixth  Interest  In  the  Jno.  A.  Veatch 
survey  of  8,4(X>  acres  In  Jefferson  county, 
Tex.  Andrew  A.  Veatch  died  Intestate  In 
1871,  leaving  surviving  falm  his  wife,  Annie 

E.  ,  and  their  two  children,  J.  Allen  Veatcb 
and  Mary  Veatch.  At  the  time  of  his  death 
Andrew  A.  Veatch  was  the  owner  of  the  one- 
sixth  undivided  interest  in  the  Veatch  sur- 
vey, and  his  Interest  therein  descended  to 
his  two  children,  subject  to  their  mother's 
one-third  life  estate  therein  as  cast  by  the 
statute.  On  the  23th  of  March,  1875,  Amiie 
E.  Veatch,  the  surviving  widow,  married  G. 
H.  Snow,  and  they  are  still  living  together  as 
husband  and  wife.   The  entire  survey  was 
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nnoccnpled,  nnimivoTed,  and  nnlndosed  jftUn 
to  1882  or  1883,  when  It  was  Inclosed  and 
used  as  a  pasture  by  parties,  wbo  paid  tbe 
taxes  for  tbe  use  of  tbe  land  for  pastarage 
purposes.  It  was  so  used  imtll  1896.  wben 
the  fences  were  taken  down,  and  tbe  land 
returned  to  Its  former  state.  In  1866  one 
Goodln,  wbo  claimed  tbe  land  under  wbat 
bas  since  proved  to  be  a  forged  deed,  execut- 
ed an  oil  and  mineral  lease  upon  tbe  land, 
bnt  notUng  was  done  tborennder.  Tbexe 
have  always  been  snrfoco  Indicatiims  of  oil 
and  gas  on  the  land.  No  wells  were  drilled 
until  1806,  and  oil  was  not  discovered  until 
1901.  Taking  the  survey  as  a  whole,  there  is 
a  large  portion  of  it  suitable  for  agriculture 
and  rice  growhig  as  well  as  for  pasturage. 
It  la  practically  level,  and  is  prairie,  with  the 
exception  of  the  northeast  comer.  -  The  200 
acres  which  has  ivoven  to  be  oil-bearing  land 
has  been  rendered  unfit  for  agriculture  by 
reason  of  tiie  present  use  to  which  it  is  put 
and  the  fact  that  the  soil  is  Impregnated  with 
petroleum  which  baa  escaped  from  the  wells. 
It  has  a  value  of  about  ¥26,000  an  acre  fas  oil 
land.  Some  of  the  survey  near  tbe  wells 
Is  worth  $^  to  $500  per  acre  fOr  tankage 
and  stor^  punnwes.  Tlie  balance  of  the 
survey  is  now  worth  from  ¥25  to  $30  per  acre 
for  pastnrage,  agriculture,  or  rice  growing. 
It  is,  bowever,  under  lease  as  oil  land,  and 
bas  a  speculative  value  on  that  account  The 
value  of  the  Yeatch  survey  from  1871  to  1876 
did  not  exceed  from  60  cents  to  f  1  per  acre, 
and  its  value  in  1890  was  ttem  $2  to  $2.50 
per  acre.  Tbe  plalntiiTs  have  purchased  and 
are  the  ownera  of  the  entire  interest  of  Mrs. 
Snow.  Tbe  d^endant,  claiming  through 
deeds  from  the  dilldren  and  grandchildren  of 
Jno.  A.  Teatch,  is  tbe  owner  of  tbe  entire 
fee  in  the  part  of  the  survey  In  controversy, 
subject  to  such  life  estate  as  Mrs.  Snow  may 
be  shown  to  have  had.  The  defendant's  im- 
mediate vendOT  and  warrantor,  the  Oladys 
City  Oil  Gas  &  Manufacturing  Company,  a 
party  hereto,  owns  about  2,000  acres  of  the 
survey,  which  is  not  proven  oil  land,  but  Is  as 
good'  for  pasture  or  agricultural  land  as  any 
on  the  survey,  and,  If  it  is  held  that  the 
plaintiffs  are  entitled  to  no  interest  In  the 
oil  w  its  proceeds.  It  is  agreed  that  their  In- 
tmat  may  be  set  apart  to  them  out  of  the 
Gladys  Company  land.  In  January,  1901,  oil 
was  discovered  on  the  ^nmphrey  survey,  a 
abort  distance  from  the  land  In  question,  and 
sliortly  thereafter  the  defeodanf s  wells  were 
drilled,  and  have  since  been  producing  large 
quantities  of  oil,  for  none  of  which  has  It  ac- 
counted to  tbe  claimants  under  Mrs.  Snow. 
The  present  holders  of  the  fee  In  the  Yeatch 
surrey  bought  for  value,  without  actual  notice 
of  the  rights  of  Mrs.  Snow,  but  the  facts 
charge  them  with  constmcflve  notice.  Tbe  de- 
fendant has  expended  large  sums  of  money  in 
drilling  wells  and  constructing  other  improve- 
uients  on  tiie  land.  Mrs.  Snow's  Interest  Iws 
never  In  any  way  been  recognized  by  any  hold- 
er of  the  land.  Ttaey  bold  their  separate  par- 


cels wltltout  reference  to  hw  didm.  We  have 
not  undertaken  to  set  out  the  agreed  state- 
ment In  full,  but  it  is  believed  we  have  omit- 
ted nothing  which  is  material  to  tbe  determl- 
natim  of  this  appeal.  In  what  la  designated 
as  the  "agreed  f acts^'  Is  set  out  tbe  teatlmonj 
of  certain  witnesses  and  copies  of  certain  let- 
ters. Tbey  bear  upon  the  tesue  of  estoppel 
sought  to  be  presented  by  appellant.  We  do 
not  set  out  tbe  facta  upon  this  point,  aa.  In 
our  view,  the  issue  of  estoppel  is  not  raised 
by  tbe  evidence.  The  parties  entered  into  the 
following  agreement  aa  to  the  scope  and  na- 
ture of  the  Judgment  to  he  rmdered  on  the 
facta  stated:  "(1)  Upon  the  foregoing  state- 
ment of  facts  Judgment  shall  be  rendered  by 
the  court  on  the  Issue  of  title  as  to  the  land 
described  in  plaintiflCs'  petition.  (2)  In  case 
it  is  held  by  the>court  that  the  plaintiffs  have 
no  Inter«rt  in  the  land,  then,  of  course,  Judg- 
ment shall  be  rendered  that  the  plaintiffs 
take  nothing  by  ttaeir  suit,  and  pay  tbe  costs 
thereof.  &)  In  case  It  shall  be  held  by  tbe 
court  that  tbey  are  entitled  to  an  estate  for 
the  life  of  said  Annie  B.  Snow  In  one-eigbt- 
jeenth  on  the  land  in  controveny,  without  any 
interest  in  the  oil  or  its  proceeds,  then  the 
plaintiffs  must  get  their  quantum  of  land 
from  the  Gladys  City  Oil,  Gas  &  Manufactur- 
ing Company,  and  Judgment  shall  be  render- 
ed that  the  plaintiffs  take  nothing  by  their 
suit,  and  pay  the  costs  thereof.  Likewise, 
if  it  shall  be  held  that  the  plaintiffs  must  take 
their  quantum  of  land  out  of  the  land  owned 
now  by  the  Gladys  City  Oil,  Gas  &  Manufac- 
turing Company,  or  out  of  tliat  sold  by  it 
subsequent  to  tbe  sale  to  the  defendant.  (4) 
If  it  shall  be  held  by  the  court  that  tb^  are 
entitled  to  an  estate  for  the  life  of  said  An- 
nie U.  Snow  in  one^eighteenth  of  the  land  in 
controversy,  and  in  substance  or  effect  that 
they  are  mtitled  to  have  one-eighteenth  of 
the  net  proceeds  of  the  <Al  that  bam  been  re- 
tracted and  marketed  after  deducting  all  ex- 
penses of  producing  and  marketing  Invested 
or  put  at  Interest  and  to  receive  only  the  in- 
terest thereon  during  her  life,  the  corpus  of 
the  fund  at  her  death  to  belong  to  tbe  re- 
maindermen, then  judgment  shall  be  rendered 
for  tbe  plaintiffs  against  the  def«idant  for 
such  life  estate,  and  for  tbe  value  of  their  in- 
terest in  the  proceeds  of  oil  taken  and  mar- 
keted, to  wit.  $300.  (6)  If  It  shall  be  held 
by  the  court  that  th^  are  entitied  to  an  ea- 
tate  tor  the  life  of  said  Anide  E.  Snow  in 
one-elghteentii  of  the  land  in  controversy,  and 
alto  to  one^lghteenth  of  tbe  net  proceeds  of 
the  oil  extracted  and  marketed,  after  deduct- 
ing all  expenses  of  producing  and  marketing. 
Judgment  shall  In  that  event  be  rendered  for 
the  plaintiffs  against  the  defendant  for  such 
life  estete  and  for  their  one-eighteentta  of  the 
net  proceeds  of  the  oil  marketed,  amounting 
to  $500."  On  a  trial  to  the  court  without  a 
Jury  the  court  rendered  Judgment  decreeing 
that  tiie  claimante  imder  Mrs.  Snow  are  the 
ownera  of  an  undivided  one-dghteenth  of  the 
land  involved  in  this  suit  during  tbe  life  of 
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Mrs.  Snow,  and  as  such  tenants  for  life  are 
entitled  to  Judgment  for  one-el^iiteenth  of  the 
net  product  of  tlie  oil  already  marketed, 
agreed  to  be  of  the  value  of  fSOO,  and  a  like 
intwest  In  the  subsequent  product  of  the 
wells  during  the  life  of  Mrs.  Snow.  The  de- 
fendant company  has  appealed. 

The  old  and  oft  recurring  question  of  the 
right  of  the  life  tenant  In  the  mlueials  un- 
derlying the  land  is  thus  presented.  It  Is 
not  our  purpose  to  undertake  a  review  of  the 
authorities.  Onr  statute  (article  16S9,  Rev. 
St.  1895)  creating  the  estate  under  which 
the  plaintiffs  claim  occurs  under  the  head  of 
"Descent  and  Distribution,"  and  Is  In  the 
following  language:  "When  any  person  hav- 
ing title  to  Buy  estate  or  Inheritance,  real, 
personal  or  mixed,  shall  die  Intestate  as  to 
such  estate,  and  shall  leave  a  surviving  hus- 
band or  wife,  the  estate  of  such  Intestate 
shall  descend  and  pass  as  follows:  U)  If 
the  deceased  have  a  child  or  children  or 
their  descendants,  the  Burrlvlng  husband  or 
wife  shall  take  one-third  of  the  personal  e»- 
tate,  and  the  balance  of  such  personal  estate 
shall  go  to  the  child  or  children  of  the  de- 
ceased and  their  descendants.  The  surviving 
husband  or  wife  shall  also  be  entitled  to 
an  estate  for  "life  In  one-third  of  the  land  of 
the  Intestate,  with  remainder  to  the  child 
or  children  of  the  intestate  and  their  de- 
scendants." That  the  estate  tlias  cast  was 
of  greater  dignity  than  the  common-law 
dower  it  seems  to  us  Is  manifest,  and  that, 
whether  or  not  the  life  tenant  may  open 
mines  not  opened  at  the  time  the  estate 
vested.  It  Is  certain  that  during  his  tenancy 
he  holds  the  land  as  land  In  the  unrestricted 
meaning  of  that  term,  thus  Including  miner- 
als, which  are  a  part  of  the  realty.  This 
much  was  definitely  held  In  Hlgglns  Oil  ft 
P'uel  Co.  T.  Snow,  118  Fed.  433,  51  G.  G.  A. 
267.  The  opinion  was  also  expressed  that 
the  life  estate  under  the  Texas  statute  was 
not  impeachable  for  waste,  though  the  hold- 
ing was  not  necessary  to  the  decision  of  the 
case.  We  are  much  Impressed  with  this 
view,  and  think  It  more  In  accord  with  the 
spirit  of  our  laws  and  institutions  than  the 
rule  which  seems  to  have  been  uniformly  ap- 
plied to  such  estates.  But,  as  the  point  la 
not  necessary  to  the  decision  of  this  vaw,  we 
shall  not  enlarge  upon  it  We  have  found  no 
Texas  authority  in  point  and  this  case  Is 
further  complicated  by  the  fact  that  tlie  co- 
tenants  of  the  life  tenant  are  also  the  re- 
maindermen. As  co-tenants  they  own  an  un- 
divided Interest  of  ^^/is  In  the  land  In  con- 
troversy. As  such  co-tenants  they  had  the 
right  doubtless  to  sink  wells  for  the  purpose 
of  discovering  oil.  As  against  an  ordltuuy 
co-tenant  the  one  thus  venturing,  it  success- 
ful,  would  doubtless  be  held  to  an  account- 
ing with  his  co-owners.  If  he  fttUed  to  dis- 
cover oil,  the  one  thus  venturing  without 
being  joined  by  his  co-tenants  or  first  de- 
manding partition  would  bear  the  cost  of 
bis  unsuccessful  enterprise.  A  failure  would 


have  resulted  thus  In  the  case  before  us. 
But  here  the  co-tenants  of  the  life  tenant 
have  discovered  oil;  have  fastened  upon  the 
land  In  controversy  the  character  of  lauds, 
and  unfitted  them  for  any  other  use.  That 
use  Is  thus  fixed  as  the  proper  and  fitting 
way  to  use  the  land  for  profit  The  fact  that 
the  life  tenant  may  be  awarded  other  lands 
non  oil  bearing  out  of  the  larger  snrrey  Is  no 
answer  to  her  claim.  She  has  an  undivided 
Interest  In  the  whole.  The  present  owners 
of  the  Veatch  3,400  acres  hold  it  In  severalty 
as  against  each  other  t>elng  In  exclusive  pad- 
session  of  his  separate  tract  So  to  each 
separate  tract  the  life  estate  Is  still  attach- 
ed, and  it  may  be  euforced  against  each. 
Any  other  means  of  partition  has  been  ren- 
dered impracticable  by  the  present  owners 
of  the  fe&. 

In  what  way,  then,  has  the  action  of  de- 
fendant in  converting  Its  tract  into  oil  lands 
affected  the  rights  of  the  life  t^iant?  Treat- 
ing the  estate  as  one  Impeachable  for  waste, 
the  rule  Is  that  she  cannot  open  mines  or 
drill  oil  wells  unless  either  by  actual  use,  or 
the  Intention  to  BO  use  distinctly  indicated 
by  the  former  owner,  the  lands  have  t>een 
Impressed  with  that  charscter;   the  reason 
being  that  the  duty  of  the  life  tenant  was 
to  hand  the  estate  over  to  the  remaindermen 
unimpaired  except  In  so  far  as  Its  accustomeJ 
use  would  Impair  It  the  character  of  use 
permissible  being  measured  by  the  acts  or 
expressed  Intention  of  the  creator  of  the  life 
estate.   Why  there  should  be  any  distinction 
between  the  rights  of  the  life  tenant  grow- 
ing out  of  the  acts  of  the  decedent  In  desig- 
nating the  proper  use  of  the  land  and  the 
acts  of  the  remaindermen  as  affecting  it  is 
difficult  to  perceive.   In  a  carefully  prepared 
and  well-reasoned  opinion  In  the  case  cited. 
Judge  Bryant  held  that  a  life  tenant  under 
the  Texas  statute  might  share  in  the  product 
of  oil  wells  drilled  by  co-tenants  (who 'were 
also  remaindermen)  on  lands  In  which  sbe 
had  an  undivided  life  Interest  and  this 
though  the  lands  had  been  put  to  no  such 
use  until  her  life  estate  had  vested.  Tlie 
case  cited  was  a  companion  case  to  this,  tbe 
facts  presenting  the  question  being  Identical 
except  as  to  parties.  We  are  not  Inclined  to 
undertake  to  add  anything  to  what  was  said 
in  that  case  upon  the  question  decided,  nor 
to  indulge  In  a  further  review  of  the  antbcMl- 
ties.  However,  In  that  case  It  was  not  nec- 
essary to  decide,  and  It  was  not  directly  de- 
cided, whether  the  life  tenant  should  have 
an  absolute  Interest  In  the  net  product  of  tbe 
oil  wells,  or  whether  a  sum  equal  to  ber  In- 
terest should  be  invested,  she  to  enjoy  tbe 
Income  for  life,  the  corpus  to  go  to  tbe  re- 
mainderman at  her  deatli.  Hut  Qneatlon 
remains  to  be  determined  by  ns.  Tbe  point 
was  covered  by  Judge  Bryant  In  his  dlscns- 
Blon  of  the  case,  and  we  quote  In  part  bis 
languager  "In  the  case  at  bar.  the  remaind«- 
uien,  being  also  the  owueia  of  ^Vib  absolute- 
ly, have  taken  possession  of  the  whole  to  tbe 
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oslUBloii  of  tlie  life  tenant,  and  have  con- 
verted  It  Into  an  oil  field.  The  latter  baa 
committed  no  waste,  and  the  point  to  be  de- 
cided Is  not  whether  she  might  drill  for  oil 
herself,  but  whethra  she  may  elect  to  ac- 
quiesce in  the  chancing  of  the  mode  of  use. 
The  estates  were  Joint  when  the  change  was 
made,  and  no  partition  was  demanded;  con- 
sequently any  advantage  that  ensuea  must 
innre  to  the  benefit  of  all  the  co-tenants  in 
proportion  to  thdr  interests."  We  are  of 
opinion  it  follows  upon  jnlncipte  that  the 
idwnge  in  the  mode  of  ase  was  but  a  method 
of  taUng  profits,  and,  the  product  being 
profits,  and  not  corpus,  the  plaintiffs  were 
•  entitled  to  an  absolute  Interest  in  the  prod- 
act  in  proportion  to  their  Interest  In  the  land, 
as  adjudged  by  the  trial  court  The  case 
cited  contains  a  general  review  of  autborl- 
tlea,  and  we  dte  it  In  support  of  our  conclu- 
sion without  undertaking  a  review  of  them 
Itere.  This  conclusion  Inddentally  disposes 
of  all  the  other  assignments  of  error,  «Ec^t 
tbOM  addressed  to  the  issue  of  estoppel,  and 
wp  disposed  of  that  In  stating  the  facta. 

We  are  of  (pinion  the  Judgment  should  be 
affirmed  and  it  is  so  ordered.  AfiBrmed. 

On  Behearli^. 
(January  18, 1904.) 
We  have  found  no  reason  to  change  our 
views  on  the  question  of  the  life  tenant's  In- 
terest In  minerals  In  situ  In  the  lands  of 
which  the  life  estate  consists.  Upon  the  oth- 
er point  we  are  equally  certain  we  were 
wrong.  In  the  main  opinion  we  expressed 
ourselves  as  Inclined  to  the  view  ttiat  the  life 
estate  cfuit  by  the  Texas  statute  waa  not  Im- 
peachable for  waste,  though  we  did  not  fiud 
it  necessary  to  decide  the  question.  We  are 
DOW  of  opinion  that  such  an  estate  must  nec- 
essarily be  subject  to  the  rule  forbidding 
waste.  To  hold  otherwise  would  clothe  the 
life  tenant  with  the  right  to  destroy  perma- 
nent buildings  situated  on  the  lands,  and  oth- 
erwise to  handle  the  property  without  refer- 
ence to  the  rights  of  the  remainderman  who 
holds  the  greater  ^tate.  To  so  hold  would 
also  be  to  discard  the  common-law  definition 
of  the  term  "life  estate,"  and,  as  we  cannot 
go  elsewhere  for  a  definition,  we  would  be 
left  wholly  at  sea  in  our  search  for  a  mean- 
ing. We  must  therefore  proceed,  as  before, 
on  the  ivesumptlon  that  the  estate  in  ques- 
Uoa  Is  Impeachable  for  waste.  We  are  con- 
vinced that  In  determining  the  extent  of  the 
life  tenant's  Interest  In  the  product  of  the 
wells  In  question  we  erred  in  applying  the 
doctrine  of  prior  use  to  the  facta  of  this  case. 
If,  in  satisfaction  of  a  claim  of  dower,  land» 
are  assigned  upon  which  mines  liave  been 
opened,  the  true  reason  why  tbey  may  be 
mined  to  exhaustion  by  the  life  tenant  is 
that  their  value  as  such  Is  presumed  to  have 
been  taken  Into  account  in  the  assignment. 
This  consideration  is  of  weight,  if  at  all,  only 
in  case  of  partition  as  to  a  life  estate  under 
the  Texas  statute.   Such  estate  vests  at  the 


I  death  of  the  qwuse,  wiiereas  dower  vests 
!  cmly  when  assigned.   If  no  mines  are  opened 
when  the  Texas  estate  vests,  tbe  right  to 
mine  dcies  not  accrue,  for  her  right  at  such 
time  amounts  to  no  more  than  to  use  the 
^  lands,  not  atrasing  them,  and  to  turn  them 
;  over  unimpaired  to  the  remainderman.  Sny- 
i  der  on  Mines,  I  Ml.  An  open  mine  is  also 
included  in  tiie  term  *'Iands,"  and  one  open 
at  the  time  of  the  v»tlng  oC  the  life  estate 
is  therefor  Inherited  as  such  by  tbe  life  ton- 
ant   With  the  inheritance  goes  the  right  to 
:  use  It,  and  the  way  to  use  it  Is  to  operate 
i  it  This,  of  course,  Includes  tbe  rig^t  to 
;  make  out  of  it  whatever  may  be  made  by 
;  enterprise  and  Industry,  notwithstanding  such 
;  a  course  may  result  In  exhaustimi  of  the 
:  mines  during  the  term  of  the  life  tenant. 
\  Snyder  on  Mines,  I  944.   To  this  extent  doe.4 
j  prior  use  give  character  to  the  property  In- 
I  herlted  and  affect  the  rights  of  the  life  ten- 
I  ant.   But  tbe  use  must  have  been  prior  to 
I  the  vesting  of  the  estate,  for  the  nature  and 
extent  of  the  estate  is  fixed  at  that  time.  If, 
th^  the  condition  of  tbe  propwty  at  the 
time  of  the  vesting  of  tbe  estate  fixes  hia 
rights,  it  now  appears  to  us  to  be  difficult 
on  principle  to  Justify  the  holding  that  any- 
thing is  disclosed  in  the  facto  of  this  case 
which  would  enlarge  his  original  interest. 
The  rule  announced  In  tbe  main  opinion  as 
applicable  to  a  life  estete  under  the  Texits 
statute  can  be  Justified  in  any  case  only  on 
tbe  ground  of  estoppel,  and  we  do  not  regard 
that  position  as  tenable  in  thla  case.    It  cun- 
;  not  be  doubted  that  In  a  case  of  ordinary 
co-tenancy  one  co-tenant  may  bore  for  and 
discover  oil  before  partition,  and  without  the 
consent  of  his  co-tenant,  and  yet  not  Increase 
the  nature  or  extent  of  his  co-tenant's  estate. 
His  co-tenant  could  at  moat  share  In  the  net 
product  In  proportion  to  bis  Interest  in  the 
land.    Snyder  on  Mines,  S  l-ioi.   We  do  not 
think  tbe  well  can,  In  partition,  be  treated 
as  an  improvement  to  be  set  aside  to  the 
one  who  bored  It.   It  Is  rather  to  be  regarded 
as  a  part  of  tbe  cost  of  the  discovery,  the 
cost  of  which  the  passive  co-tenant  must  bear 
in  proportion  if  he  would  share  in  the  product. 
Id.  IS  1444-1446,  1458.    It  would  seem  to  fol- 
low logically  that  such  an  act  on  the  part 
of  a  co-tenant  as  In  this  case  ought  not  to 
Increase  the  estate  of  the  life  tenant  of  an 
midivlded  Interest   The  life  tenant  occupies 
no  better  position  than  a  co-tenant  of  the  full 
fee.    It  seems  to  us  the  law  and  the  common 
sense  of  the  matter  Is  this:   The  Lone  Acre 
Oil  Company  was  within  Its  right  when  It 
bored  for  oil  on  the  lands  in  question.  The 
life  tenant  was  also  without  fault,  and,  tbe 
oil  venture  being  a  wise  one,  she  acquiesced 
In  Its  production  and  sale,  demanding  her 
share  of  tbe  product.    The  act  of  the  oil  com- 
pany simply  enables  the  life  tenant  to  exer- 
cise an  original  right,  viz.,  to  use  her  share 
of  the  oil  for  life,  as  she  could  any  other  part 
of  the  realty.   Let  us  suppose  at  tills  pjtiit 
that  she  had  demanded  partition,  and  It  liad 
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been  found,  and  bo  adjudged,  tbat  the  land 
was  Dot  susceptible  of  partition  In  kind,  but 
must  be  Bold,  and  the  proceeds  divided. 
Such  8  sale  would  have  resulted  in  a  much 
larger  sum  than  the  sale  of  her  interest  for 
any  use  to  which  she  conld  have  lawfully  put 
it.  Who  could  be  found  to  contend  In  such 
a  case  that  the  life  tenant's  Interest  In  the 
sum  resulting  from  the  sale  was  absolute  as 
to  any  part  of  it?  Can  it  be  doubted  that 
the  court  would  have  decreed  to  the  life  ten- 
ant  no  more  than  the  income  on  her  share, 
the  corpus  to  be  held  unimpaired  for  the 
remainderman  at  her  death?  Or  let  us  sup- 
pose that  there  had  been  partition,  and  that 
soiue  trespasser,  without  the  Icuowledge  of 
auy  one  at  interest,  had  entered  upon  the 
life  tenant's  sliare,  sunk  oil  wells,  and  ex- 
hausted the  supply.  It  Is  certain  a  Judg- 
ment against  such  a  trespasser  for  the  value 
of  bis  takings  would  not  belong  wholly  to 
her,  else  the  wrong  of  the  trespasser  for 
which  she  might  sue  would  nevertheless  be 
a  distinct  beneQt  to  her.  Upon  this  phase  of 
the  case  and  other  points  counsel  have  quoted 
apt  expressions  from  McSwinney  on  Mines. 
We  regret  that  we  have  not  had  access  to  the 
work. 

One  of  the  most  powerful  considerations 
operating  to  effect  our  change  of  view  upon 
this  point  Is  the  hard  and  illogical  operation 
of  the  rule  announced  by  us  if  applied  gen- 
erally. At  first  glance  it  seems  unjust  to 
bold  that  the  owner  of  the  life  estate  may 
be  compelled  to  restrict  his  use  of  the  estate 
to  the  unprofitable  cultivation  of  the  surface, 
while  at  the  same  time  he  may  hold  an  equal 
estate  in  minerals  underneath  of  vast  value. 
With  this  in  mind  we  were  deeply  Impressed 
with  the  argument  of  Judge  Bryant  upon  the 
point  in  the  case  of  Hlggins  v.  Snow,  cited 
lu  the  main  opinion.  But  the  converse  of  the 
proposition  may  become  equally  repellent, 
for  a  mine  or  oil  well  may  be  exhausted  in  a 
lifetime,  and  the  remainderman  be  thus  left 
the  poor  and  unprofitable  surface  of  his  oth- 
erwise rich  estate,  though  he  owned  the 
greater  title. 

Take  another  aspect  of  the  case  before  us. 
Before  the  well  was  bored,  appellant  owned 
i''/is  of  the  land  and  oil;  the  other  i/is  in 
remainder.  The  life  tenant  owned  only  a 
life  Interest  In  Via  of  the  land  and  oil.  Un- 
der appellees'  contention,  the  appellant,  by 
marketing  its  "/lb  of  the  oil,  lost  all  right 
to  the  other  »/ig.  Such  a  result  Is  a  non 
sequltur.  which  can  be  Justified  only  by  an 
unreasonable  extension  of  the  doctrine  of 
prior  use,  and,  as  has  been  shown,  there  was 
no  such  use  In  this  case  prior  to  the  vesting  of 
the  life  estate.  A  lawful  act  ought  not  to 
be  visited  with  such  hard  consequences. 
The  only  wrong  of  which  appellant  Is  shown 
to  have  been  guilty  was  the  exclusion  of  tlie 


life  tenant  from  the  usual  enjoyment  of  her 
share  of  the  estate,  and  this  was  done  under 
the  theory  tbat  she  had  no  interest  If  an 
ordinary  co-tenant  exclude  another  co-tenant 
on  the  ground  tbat  he  owns  no  Interest,  may 
he  not  test  the  question  by  a  lawsuit  with- 
out the  penaity  of  losing  his  own  holdings 
or  increasing  those  of  his  co-tenant?  Would 
not  the  excluded  co-tenant,  if  he  established 
his  light,  recover  his  interest  in  the  land  and 
such  damages  as  he  Buflfered  by  the  wrong- 
ful exclusion,  and  no  more?  We  think  this 
rule  Is  applicable  here.  A  life  Interest  in  the 
lands,  including  the  minerals,  the  life  tenants 
have  had  since  the  inception  of  the  estate. 
They  are  entitled  to  Judgment  therefor. 
They  might  also  have  Judgment  for  the  dam- 
ages they  may  Itave  suffered  because  of  this 
wrongful  exclusion  from  the  Tise  of  their 
share  of  the  land.  As  for  the  oil,  they  could 
not  have  used  it  but  for  the  act  of  appellant 
In  converting  It  into  personalty.  They  must 
have  been  content  with  its  mere  ownership 
in  situ.  They  have  chosen  to  acquiesce  in 
the  act  of  appellant  In  changing  the  status 
of  a  part  of  the  common  holdings  in  which 
their  interest  was  already  fixed  from  oil  in 
situ,  which  was  realty,  to  oil,  which,  being 
severed,  was  personalty.  Their  estate  In  the 
property  remained  the  same.  The  applica- 
tion of  this  rule  preserves  the  reflective 
rights  of  the  parties,  and  avoids  Tlsitlnig  hard 
consequences  upon  the  lawful  act  of  appel- 
lant 

Again,  we  have  found  no  necessity  for  in- 
dulging in  a  critical  review  of  the  many  an- 
thorities  cited.  No  case  In  point  has  been 
found,  and  not  even  an  analogous  Texas  an- 
thorlty  has  been  cited.  The  authorltlea  ar« 
In  accord  on  the  proposition  that  the  life 
tenant  may  not  work  mines  not  opened  at 
the  time  his  estate  vests  unless  the  lands 
have  theretofore  been  distinctively  clothetl 
with  the  character  of  mineral  lands.  We 
content  ourselves  with  the  citation  of  a  few 
representative  authorities  upon  the  point: 
Billings  V.  Taylor,  10  Pick.  460,  20  Am.  Dec. 
5;!3;  Clift  V.  Cllft  (Tenn.)  9  S.  W.  360;  Mar- 
shall V.  Mellon  (Pa.)  36  Atl.  201,  85  U  R.  A. 
816,  57  Am.  St.  Rep.  601.  Our  conclusion 
that  the  holders  of  the  life-tenant  right  In 
this  case  are  entitled  to  no  more  than  a 
Judgment  for  the  life  estate  In  the  land  and 
Income  for  life  on  their  share  in  the  product 
of  the  wells  Is  not  without  support  in  aa- 
tliorltles  determined  upon  kindred  facts. 
BIflkelj  V.  Marshall  (Pa.)  34  AU.  604:  WU- 
son  V.  Hughes  (W.  Va.)  28  S.  S.  781,  88 
R.  A,  292. 

For  the  reasons  given,  the  motion  Is  grant- 
ed, our  former  Judgment  Is  Bet  aside,  and  the 
Judgment  of  the  trial  court  reversed,  and 
Judgment  here  rendered  in  accordance  with 
these  views. 
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KBAS  T.  OOBDT. 
iCourt  oC  OItU  Appeals  ot  Tezu    Jan.  20, 
1901.) 

COSTS-AHBNDMBNT  OF  PLBADINOS-OMISSIOK 
IN  OHARQB— ROQUBSTING  IN8TBUCT10N. 

1.  A  inccessfal  plaiatiff  should  oot  be  charsed 
with  the  costs  up  to  the  filing  ot  an  ameoaed 
petition  which  does  not  change  the  cause  ot 
uctioa. 

2.  A  party  desiriDg  correcticMi  of  the  charge 
because  of  an  omission  which  does  not  conatituta 
positive  error  shonld  prepare  and  reQneat  an 
fustnictioD  for  that  purpose. 

3.  Defendant  will  be  treated  as  not  having 
reqaeated  an  instraction  covering  an  omission  ) 
in  the  charge  where  he  withdrew  it  at  the 
court's  suggestion  cat  the  supposition  that  the 
charge  was  more  in  his  favor  than  the  requested 
instruction;  It  not  appearing  that  he  had  not 
seen  and  did  not  know  the  contents  of  the 
chaw  Jftun  ho  withdrew  the  inatmction.  ! 

Appeal  from  District  Cour^  HciLmiuui  i 
Cbunty;  MarahRll  Snrratt;  Judge, 

Action  by  Bobot  Qordy.  Jr.,  against  . 
George  W.  Keaa,  goardlan.  Judgment  ftir  \ 
plaintiff.  Defendant  appeate.  Affirmed. 

D.  A.  Kelley,  for  appellant    Richard  t. 
Monroe  and  J.  B.  Downs,  for  appellee. 

KEY,  J.   This  suit  Invoives  the  title  to  a 
tract  of  land  In  McLennan  county,  and  from  , 
a  verdict  and  Judgment  In  favor  of  the  plain-  i 
tUf  the  defendant  has  appealed.    The  land  j 
was  deeded  to  Robert  Gordy,  Sr.,  and  the  ! 
contest  is  between  two  of  his  children.  The  i 
plaintiff  claims  that  the  laud  is  his  property  ! 
upon  the  theory  that  he  fumtsbed  the  pur-  ; 
chase  money  to  pay  for  it.  and  that,  though 
deeded  to  hla  father,  the  latter  held  It  In 
trust  for  the  i>lalntlff.   The  defendant  boIOa 
under  the  will  of  Robert  Gordy.  Sr. 

By  the  first  assignment  of  error  It  Is  con- 
tended that,  as  the  plaintiff's  original  peti- 
tion was  In  the  form  of  trespass  to  try  title, 
and  as  he  afterwards  filed  an  amended  peti- 
tion specifically  pleading  the  facta  upon 
wbtcb  be  relied  for  a  recovery,  be  should 
bave  been  charged  with  all  the  costs  of  the 
suit  up  to  the  time  of  the  filing  of  the  amend- 
ed petition.  We  overrule  tbls  contention. 
The  amended  petition  did  not  aet  up  a  new 
cause  of  action. 

The  second  assignment  complains  of  an  al- 
iped omission  In  the  court's  charge.  The 
omission  referred  to  did  not  constitute  pos- 
ftlve  error,  and,  If  appellant  desired  to  have 
It  corrected,  he  should  bave  prepared  and 
requested  an  Instruction  for  that  purpose. 
It  la  contended  that  this  was  done,  but 
that  tbe  special  instruction  was  withdrawn 
at  the  sumestlon  of  the  court  that  it  was 
covered  by  the  court's  charge.  The  record 
does  not  contain  any  such  instruction  mark- 
ed "Refused"  by  the  trial  Judge.  Such  an 
iostmctlou  is  attached  to  the  motion  for 
new  trial,  which  tbe  motion  states  was  pre* 
sented  to  the  court,  and  at  tbe  court's  sug- 
gestion withdrawn  upon  the  supposition  that 

T 1.  See  CMta,  toL  U,  Cent.  Dl|.  H  ns,  219. 
T8  S.W.-25 


tlie  charge  i^ven  by  tbe  court  wu  mora 
la  defendant's  favor  than  the  requested  in- 
struction. The  motion  for  new  trial  was  not 
verifled,  bn^  conceding  tbe  facte  as  therein 
stated,  It  Ooea  not  appear  that  the  defend- 
ant's counsd  had  not  seen  and  did  not  know 
the  contents  of  the  court's  t^arge  at  tlie 
time  he  wIQidrew  Ute  special  Instruction. 
This  being  the  case,  we  think  tbe  objection 
to  tbe  courts  charge  must  be  disposed  of  up- 
on tbe  theory  that  no  instruction  was  re- 
quested covering  the  omission  now  complain- 
ed of;  and  it  Is  well  settled  tJiat  when  sucb 
is  tbe  state  of  tbe  recind  nrmible  aror  is 
not  shown. 

Under  sevnal  asslgmnente  tbe  vordlct  of 
tbe  Jury  Is  attacked  as  unsupported  bj  the 
testimony,  but.  In  view  of  the  evidence  of 
more  than  one  disinterested  witness  to  the 
effect  that  Bobwt  Gordy,  Sr.,  bad  stated  to 
them  that  tbe  plaintiff  bad  paid  for  tbe  prop- 
erty In  controversy,  and  othv  testimony  sub- 
mitted by  the  idalntiff  tending  to  support 
that  theory,  we  luve  reached  the  conclusion 
that  this  is  not  one  of  tbe  exceptional  cases 
in  which  an  aiH>eIlate  court  should  set  aside 
the  verdict  of  a  Jury. 

No  reversibie  error  being  shown,  the  Judg- 
ment Is  affirmed.  Affirmed. 


VALENTINE  v.  8WBATT.* 

(Court  of  OItU  Appeals  of  Texas.    Dec.  23, 
1908.) 

PUBUO  UlND-SALS-LRASE— HTVIDBNOB-OHR- 
TIFJBD  COPT— RBCORD— INSTRUC- 
TIONS—APPEAL. 

1.  Sayles*  Ann.  Oiv.  St.  1897.  art.  2S12,  re- 
quires, as  a  condition  to  the  use  of  a  certified 
copy  of  a  recorded  inatmment  In  evidence,  that 
it  be  filed  thr^e  days  before  the  commencement 
of  a  triaL  and  an  affidavit  filed  stating  that  the 
original  is  lost  or  cannot  be  procured.  Htld, 
that  the  contention  that  this  does  not  apply,  in 
an  action  of  trespass  to  try  title  to  land,  to  a 
certified  copy  of  a  deed  of  other  land,  title  to 
which  a  party  must  prove  in  order  to  sustain 
his  claim  to  tbe  land  In  suit,  is  not  well  taken; 
the  rule  applying  to  all  cases  where  It  Is  sooght 
to  use  the  certified  copy  of  a  recorded  Instru- 
ment In  evidence. 

2.  The  record  kept  by  the  county  clerk,  as 
authorized  bv  Acts  1901,  pp.  294.  295,  c.  125, 
SI  4,  5,  of  tne  cancellation  of  a  lease  of  state 
land,  is  admissible  in  evidence  to  show  such 
cancellation. 

3.  Under  Acta  1901,  p.  296,  c.  126.  1  6,  pro- 
viding that  .state  land  is  on  the  market  for  60 
days  after  the  expiration  of  a  lease  thereof,  and 
that,  it  not  atM  in  that  time,  the  original  lessee 
has  the  preference  right  tor  30  dan  to  again 
lease  it,  after  the  30-day  period  it  is  again  on 
the  market. 

4.  Under  Am  1901,  p.  294,  c.  126,  I  4,  pro- 
vidlne  that  state  land  shall  not  be  subject  to 
sale  till  the  expiration  of  a  lease  thereof,  proof 
of  applications  for  the  purchase  of  tbe  land  is 
nullined  by  proof  of  the  exiiitence  of  a  lease  to 
another  In  force  at  the  time. 

6.  The  court.  In  its  charge,  has  the  right  to 
assume  facts  shown  by  uncontradicted  proof. 

6.  The  correctness  of  the  taxation  of  costs 
cannot  be  qnestioned  on  appeal,  where  tlM  qnes- 

*Rebesrtiig  denied  Fsbnurr  8.  19M,  and  writ  ot  er- 
ror denied  by  Supreme  court. 
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tion  was  not  raised  In  any  war  before  the  trial 
court. 

7.  Where  do  question  was  raised  in  a  motion 
for  a  new  trial  as  to  the  safficiency  of  the  tes- 
timony' to  sustain  the  Terdict,  assisnmente  at- 
tempting to  raise  that  issue  on  appeal  will  not 
be  considered. 

Appeal  from  Diatrlct  Court,  Schleicher 
Coun^;  T.  C.  Wynn,  Special  Judge. 

Action  hj  E.  P.  Sweatt  against  J.  T.  Valen- 
tine and  another.  From  a  Judgment  in  fa- 
vor of  plaintifC,  defendant  Valentine  appeals. 
Amended  and  affirmed. 

El  Gartledge  and  Hill  &  Lee,  for  appellant 
h.  H.  Brlgbtman,  Brown  ft  SllUmu,  and  W. 
H.  Allison,  for  appellee. 

FLT.  J.  This  l8  an  action  of  trespass  to 
try  title  to  lands— sectiona  192  and  In 
Schleicher  county— instituted  by  appellee 
against  appellant  and  Robert  Bailey.  Bailey 
disclaimed  any  Interest  In  the  land,  and  was 
dismissed  from  the  suit.  Appellant  answer- 
ed by  plea  of  not  guilty,  and  set  up  a  cross- 
action  against  appellee  for  the  land  in  con- 
troversy. Tbe  cause  was  tried  by  Jury,  and 
resulted  In  a  verdict  and  Judgment  In  favor 
of  appellee  for  tbe  land  sued  for. 
'  The  facta  are  that  on  March  11,  1908,  ap- 
pellee apidled  to  the  Oommlssloner  of  tbe 
General  Land  Office  to  purchase  section  192, 
block  A;  the  application  bdng  in  all  re- 
spects as  required  by  law,  and  being  accom- 
panied b7  an  affidavit  that  be  was  a  bona 
flde  9etQw  <Hi  tbe  land,  and.  was  not  acting 
In  collusion  with  others  for  tbe  purpose  of 
buying  the  land  for  any  other  person  or  any 
coiporatUm,  and  that  no  other  poson  or  cor- 
pwatlon  was  interested  in  the  purchase  of 
the  land.  Tbe  appUcatltm  vras  rejected  on 
March  16, 1003.  The  first  payment  was  made 
on  the  land.  Appellee  settled  on  the  land  In 
good  fblth.  On  tbe  same  date  that  the  above 
application  was  made,  apptilee  applied,  as 
required  by  law,  for  the  purchase  of  section 
191)6  for  a  home;  making  tbe  necessary  oath, 
giving  tbe  reared  obligation,  and  making 
the  first  payment  Tba  application  was  re- 
jected on  March  16, 1903.  The  land  had  been 
surveyed  for  the  benefit  of  tbe  public  free 
schools  of  Texas,  had  been  classified  as  dry 
grazing  land,  and  appraised  at  (2 'an  acre. 
The  land  had  been  listed  with  the  county 
cleA  of  Schl^cher  county  on  May  10,  1902, 
for  sale.  Ai^iellant  Introduced  in  evidence 
tbe  record  of  applications  to  purchase  state 
school  lands  of  Schleicher  county,  in  order 
to  show  that  on  May  9  and  16, 1002,  he  bad 
made  appIlcationB  as  required  by  law  to  pur- 
chase section  104i4>  and  that  ^on  June  19, 
1902,  be  applied  to  purchase  section  192  as 
additional  lands  to  section  162.  The  neces- 
sary obligations  were  executed,  and  In  each 
application  It  was  shown  that  an>ellant  was 
the  owner  of  section  162;  that  on  June  27. 
1889,  section  162  bad  been  sold  to  T.  J.  CofC- 
man.    The  foregoing  evidence  was  aftw^ 

T  T.  Bee  Appul  and  Brror,  voL  t,  CMt  Dig.  i  1117. 


wards  excluded  when  appellant  offered  In  evi- 
dence a  certified  copy  of  the  record  of  a 
deed  to  section  162  from  Coffman  to  appel- 
lant, and  the  same  was  rejected  because  It 
was  not  an  original  deed,  and  no  affidavit 
of  loss  or  destruction  of  the  original  had  been 
made.  Under  the  provisions  of  articles  4218f, 
4218ff,  Batts'  Ann.  Civ.  St.  1896,  any  bona 
fide  purchaser  from  the  state  of  any  land,  as 
an  actual  settler,  or  any  bona  fide  owner  of, 
and  resident  upon,  other  lands  within  five 
miles,  may  purchase  lands,  not  exceeding 
four  sections,  In  addition  thereto;  and  if  he 
or  his  vendor  has  already  resided  on  the 
home  section  for  three  years,  or  if  he  and 
his  vendor  together  have  resided  for  that 
length  of  time  on  the  home  section,  a  pat- 
ent may  Issue  for  the  additional  lands  at  any 
time.  As  a  basis  for  a  purchase  from  the 
state,  appellant  was  bound  to  show  that  he 
or  his  vendor  was  the  bona  flde  purchaser  of 
a  borne  section.  In  order  to  do  this,  be  in- 
troduced evidence  that  tended  to  prove  that 
section  162,  claimed  by  him  as  bis  borne  sec- 
tion, had  been  awarded  and  sold  by  the  state 
to  T.  J.  ColTman  on  June  27,  1889,  and  that 
Coffman  bad  prior  to  July,  1902,  occupied  the 
land  for  three  years.  No  patent  was  shown 
to  have  Issued  to  Coffman.  In  order  to  con- 
nect himself  with  Coffman's  title  to  section 
162,  appellant  attempted  to  offer  In  evidence 
a  certified  copy  of  the  record  of  a  deed  from 
Coffman  to  himself.  This  was  rejected  liy 
the  court,  and  the  other  evidence  hereinbe- 
fore set  forth,  which  was  Introduced  by  ap- 
pellant, was  vrithdrairn  from  tbe  Juxy  by 
the  court. 

To  Justify  the  Introduction  of  the  certified 
copy  of  the  deed  to  appellant,  It  should  have 
been  filed  among  the  papers  of  the  cause, 
and  an  affidavit  made,  stating  that  the  deed 
bad  been  lost,  or  that  appellant  conid  not 
procure  the  original.  Article  2312,  Sayles' 
Ann.  Civ.  St  1897.  No  affidavit  of  Ibss  was 
made  by  appellant,  although  it  has  been  held 
that  such  affidavit  could  have  been  made  at 
any  time  during  the  trial.  R<»s  v.  Korn- 
rumpf ,  64  Tex.  390. 

If  tbe  deed  bed  been  admitted  in  evidence, 
we  doubt  that  It  could  have  availed  appel- 
lant, for  the  reason  that  it  did  not  appear 
from  the  excluded  testimony  that  the  applica- 
tions were  ever  forwarded  to  the  Commis- 
sioner of  the  Gleneral  Land  Office,  or  that  the 
required  oath  accompanied  the  applications, 
or  that  the  Land  Oommlssloner  ever  acted 
on  them. 

It  Is  the  contention  of  appellant  tliat  tbe 
title  to  section  162  was  not  in  issue,  but 
when  he  claimed  the  land  In  controversy  on 
the  ground  that  he  owned  section  1^  and 
on  that  ground  had  a  right  to  purchase  it 
from  the  state.  It  became  an  issue  as  to 
whether  he  owned  the  home  section  or  not. 
To  prove  tbls  essential  fact,  he  had  no  more 
right  to  Invoke  the  aid  of  secondary  evi- 
dence, without  complying  witii  the  statnte, 
than  he  irould  if  the  home  section  bad  been 
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mied  for.  Tbe  rule  of  evidence  eDimdated 
In  article  2312  applies  to  all  caeeg  wliere 
it  la  sougbt  to  use  the  certified  copy  of  tbe 
record  or  any  Instrument  of  vrlthig  whlcb 
is  permitted  or  required  by  law  to  be  record- 
ed in  llie  office  of  tbe  county  clerk. 

Appellant  Introduced  In  evidence  a  lease 
contract  between  tbe  state  of  Texas  and 
Robert  Bailey,  wblch  sbowed  tbat  section 
1^  bad  been  leased  to  Bailey  for  a  term  of 
10  yean  from  April  19,  1898.  If  tbls  lease 
contract  was  In  existence  at  tbe  time  appel- 
lee  applied  for  purchase  ot  section  192  for  a 
home,  It  destroyed  any  claim  that  be  might 
have,  because  it  Is  specially  provided  in  sec- 
tion 4,  c.  125,  pp.  294,  295,  Acts  Leg.  1901, 
that  Uinds  theretofore  leased  In  Schleicher 
and  other  counties  should  not  be  sold  until 
tbe  expiration  of  the  leases.  In  order  to 
meet  tbe  proof  of  the  lease  to  Bailey,  appel- 
lee pnt  in  evidHice  the  original  record  of  the 
memoranda  of  leases  of  Scblelcber  comity, 
wUcb  showed  that  the  lease  to  Bailey  was 
canceled  on  June  19,  1902,  and  also  the  notice 
from  tiie  CknnnUssloner  of  the  General  lAn& 
Office  showing  that  the  lease  bad  been  can- 
celed for  nonpayment  of  intwest  and  notify- 
ing tbe  clerk  to  note  it  on  his  record.  The 
record  was  objected  to  on  the  ground  that 
the  best  evidence  of  the  cancellation  was  a 
copy  of  the  cancellation,  in  writing,  given 
under  the  hand  and  seal  of  the  Gommtasloner 
of  the  General  Land  Office.  In  section  4  of 
the  law  of  1901,  above  dted,  it  Is  provided 
that  tbe  comity  cl»k  shall  recrad  In  a  well- 
bound  book  a  memorandum  or  abstract  ot 
lease,  showing  tbe  nnmbw  of  tbe  sorrey  leas- 
ed, the  name  ot  the  lessee,  the  date  ot  the 
lease,  and  tbe  numbw  ot  years  it  has  to 
run;  and  In  section  6  ot  the  same  law  it  Is 
provided  that,  when  a  lessee  shall  fall  to  pay 
his  annual  rental  within  60  days  after  It  is 
due,  the  Commissioner  of  the  General  Land 
Office  shall  cancel  the  lease,  and  immediately 
notify  the  county  clerk  of  the  county  in 
which  the  land,  or  a  part  thereof,  Is  situated, 
of  the  cancellation,  and  date  when  canceled, 
and  the  clerk  shall  note  the  date  of  cancela- 
tion on  his  lease  record,  and  the  land  shall 
be  on  the  market  for  sale  for  00  days  after 
said  cancellatlcm.  The  record  was  admisst 
ble  In  evidence. 

Bailey,  the  lessee,  disclaimed  any  interest 
in  the  land,  and  It  is  clear  that  be  had  ac- 
quiesced in  the  cancellation,  and  did  not 
claim  any  rights  given  by  the  lease. 

It  was  in  evidepce  that  the  lands  in  con- 
troTersy  were  placed  on  the  market  in  May, 
1902,  and.  If  this  bad  not  been  shown  when 
the  cancellation  of  the  lease  was  proved,  the 
law  above  dted  put  the  laud  on  the  market 
for  60  days;  and,  while  the  law  of  1901  is 
vague  and  Indefinite  on  the  subject,  we  un- 
derstand from  It  that  after  the  expiration  ot 
60  days,  if  the  land  Is  not  purchased,  the 
original  lessee  shall  have  the  preference  right 
for  30  days  to  again  lease  the  land,  but, 
if  be  does  not  do  so,  the  land  is  on  the  mar- 


ket tor  sale.  It  follows  that  there  was  no 
Issue  as  to  the  land  being  on  the  market,  and 
it  was  unnecessary  to  present  such  mat- 
tee  to  the  Jury.  It  is  provided  In  section  5 
of  tbe  land  law  of  1901,  above  dted.  that 
xrhexk  land  has  been  once  classified  and  val- 
ued by  tbe  Land  Commissioner,  as  the  land 
in  controversy  was,  on  the  expiration  of  a 
lease  tbe  land  shall  be  on  the  market  for 
sate,  without  any  further  notice  to  the  clerk 
of  the  county  court  Tbe  land  could  be  clas- 
sified and  appraised  while  the  lease  was  In 
existence,  and  the  moment  the  lease  ex- 
pired by  time  or  cancellation  tbe  land  was  at 
once  on  the  market  If  appellant  had  suc- 
ceeded in  getting  his  aj^llcatlons  to  purchase 
the  lands  before  tbe  Jury,  be  would  have 
completely  nullified  them  by  Introducing  In 
evidence  a  lease  which  was  clearly  in  force 
when  he  applied  to  purchase  the  lands,  in 
May,  1902. 

There  was  not  a  particle  of  testimony  tend- 
ing to  show  coUusioD  on  the  part  ot  appellee 
with  any  one  else  to  purchase  the  land,  but 
on  the  other  hand,  all  of  tbe  testimony  Indi- 
cated a  purchase  In  good  faith  by  him,  and 
tbe  court  had  tbe  rl^t  to  assume  In  the 
charge  tbat  there  was  no  collusion.  Appel- 
lant, while  complaining  of  such  assumption 
of  fact,  does  not  point  out  wherein  It  was 
done  in  the  charge,  nor  does  an  inspection  of 
the  charge  disclose  any  such  assumption. 
The  same  can  be  said  ot  the  claim  that  the 
court  assumed  that  appellee  had  not  pur- 
chased four  sections  of  school  or  asylum 
lands  since  April,  1901,  prior  to  making  ap- 
plication to  purchase  tbe  land  In  controversy. 
No  such  issue  aK>eared  In  the  case.  Ap- 
pellant swore  that  be  bad  never  before 
bought  any  school  land. 

The  uncontradicted  proof  showed  that  sec- 
tion 102  adjoined  section  194%,  and  was 
within  the  five-mile  radius  of  the  home  sec- 
tion. The  court  had  the  right  to  assume  the 
fact  to  be  true  la  his  charge. 

Appellant  complains  that  tbe  judgment  Is 
against  him  for  all  costs  Incurred  in  tbe  suit 
and  that  this  is  error,  because  all  costs  in- 
curred by  reason  of  Bailey  being  made  a 
party  should  be  assessed  against  appellee. 
This  may  be  true,  but  If  appellant  desired  a 
relaxing  of  the  costs,  he  should  have  moved 
the  trial  court  to  retax  them,  or  at  least  have 
raised  tbe  questloo  In  some  manner  In  that 
court  Castro  v.  lilies,  11  Tex.  39;  Jones  v. 
Ford,  60  Tex.  132;  WIebusch  v.  Taylor,  64 
Tex.  53;  Allen  v.  Woodson,  60  Tex.  653; 
Bridge  V.  Samnelson,  73  Tex.  522,  11  S.  W. 
639. 

Appellee  showed  a  strict  compliance  with 
the  law  in  his  appIicationB  to  purchase  the 
land,  and  there  was  no  testimony  that  tend- 
ed to  show  a  prior  sale  of  the  land  to  any 
one  else;  and,  these  facts  having  been  ad- 
duced, it  followed  that  the  Commissioner  of 
the  General  Land  Office  should  not  have  re- 
jected the  applications  of  appellee. 

No  question  was  raised  in  the  motion  for 
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new  trial  as  to  the  sufflclency  of  the  testi- 
mony to  anstaln  the  verdict,  and  assignments 
attempting  to  raise  that  issue  In  tbis  court 
will  not  be  considered.  Clark  t.  Pearce,  80 
Tex.  151,  15  S.  W.  787;,  Telegrapb  Co.  T. 
Mitchell,  89  Tei.  441,  35  S.  W.  4. 

There  being  no  evidence  whatever  that  the 
land  in  controversy  was  ever  awarded  and 
sold  to  appellant,  there  was  no  basis  (or  that 
part  of  the  judgment  which  cancels  and  sets 
aside  such  imaginary  award  and  sale,  and 
that  portion  of  the  Judgment  will  be  stricken 
out  by  this  court  With  this  emendation 
made,  the  Judgment  is  affirmed. 


MiaSOUBI,  K.  &  T.  RY..CO.  OF  TEXAS 
T.  CBISWBLU 

(Court  Of  OtvU  Appeals  of  Tezu.   Jan.  16^ 

CAHRIBRS— PERSONAL  TNJDRIKS  —  BrVTDBNOH— 

OPINIONa-ADMISSIBl  LITY— WITNESS^ 
PRBDICATB  FOR  IMPEACHHBNT. 

1.  Where  a  medical  witness  in  an  action 
against  a  railroad  for  personal  injuries  received 

a  passenger  in  alighting  from  a  train  has 
testified  to  facts  which  he  has  himself  ascer- 
tained in  treating  the  injured  pertton,  it  is  prop- 
er for  him  to  give  bis  opinion  as  to  the  cause 
of  the  Injury,  assoming  as  tme  the  facts  to 
which  he  nao  prevlonsly  testified. 

2.  Where  defendant  in  an  action  against  a 
railroad  for  [tersonai  injuries  received  by  a  per- 
son in  alighting  from  a  train  interrogates  a 
medical  witness  as  to  part  of  the  contents  of  a 
letter  from  Um  to  plaintiff's  connsel,  referring 
to  the  cause  of  the  injory,  it  is  proper  to  admit 
all  of  the  letter  relating  to  the  particular  injury. 

3.  Though  a  medical  witness  In  an  action 
against  a  railroad  for  personal  injuries  received 
by .  a  passenger  in  alighting  from  a  train  tes- 
tified that  he  could  not  say  positively  that  the 
corryx  of  the  injured  person  was  broken  by  the 
fall,  becouse  he  had  not  made  a  thorough  exam- 
ination; ttiat  he  thaus-ht,  a  few  montos  after, 
that  it  was  caused  by  the  faU,  but  that  he 
would  not  say  that  the  injury  to  the  coccyx 
was  or  was  not  caused  by  childbirth— a  predi- 
cate is  not  thereby  laid  for  impeaching  the  wit- 
ness in  reference  to  statements  made  by  him 
at  the  time  of  the  examination  of  the  injured 
person. 

4.  Te&tlmony  In  an  action  against  a  railroad 
for  personal  injuries  received  by  a  passenger  in 
alighting  from  a  train,  as  to  what  a  phyddan 
said  after  an  examination  of  the  person  Injured, 

is  henrsny. 

Appeal  from  IHstrlct  Court,  Hunt  County; 
T.  D.  Montrose,  Special  Judge. 

Action  by  S.  L.  Criswell  against  the  Mis- 
souri, Kansas  &  Texas  Itallway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed. 

TblB  was  a  suit  by  the  appellee  against  the 
appellant  for  damages  for  pergonal  Injuries 
to  his  wife,  Cora  Olswell,  alleged  to  have 
been  sustained  by  her  on  November  18, 1900, 
caused  by  her  fall  on  the  depot  platform  at 
Floyd.  The  petition  alleged  that  on  the  13tta 
of  November.  1900,  appellee  and  his  wife 
were  passengers  on  a  passengM  train  of  the 
Sherman,  Sbreveport  &  8outb«n  Bailway 
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Company  from  Greenville  to  Floyd,  Tex.; 
that  said  company  had  constructed  and  used 
a  platform  In  connection  with  its  passenger 
depot  at  Floyd  Immediately  east  of  It,  ad- 
joining the  passenger  depot,  which  was  ele- 
vated three  or  four  feet  from  the  ground, 
and  above  the  level  of  the  floor  of  the  wait- 
ing room;  that  It  had  constructed  an  inclined 
way  in  the  northeast  corner  of  the  depot, 
extending  from  the  top  of  the  platftirm  to  the 
ground  by  the  side  of  the  depot  for  the  ac- 
commodation of  passengers  and  to  furnish  a 
means  of  access  from  the  platform  to  the 
waiting  room;  that  it  had  neglected  to  con- 
struct or  place  any  handhold  or  railing  on 
either  aide  of  the  incline,  or  to  place  any 
cleats  or  steps  on  the  face  of  the  incline: 
that  it  negligently  and  carelessly  permitted 
mud,  water,  and  slippery  earth  to  accumulate 
and  remahi  on  the  surface  of  the  incline,  ren- 
dering it  slippery,  dangerous,  and  hazardous 
to  passengers  descending  from  the  platform 
to  the  waiting  room;  that  when  he  and  his 
wife  alighted  trom  the  train  they  went  upon 
the  platform  at  the  place  and  by  the  means 
provided  by  the  company  for  that  purpose  op- 
posite or  near  the  place  where  they  were  dis- 
charged from  the  train,  and  where  passengers 
usually  went  after  alighting  therefrom, 
and  when  they  reached  the  Incline,  and  at- 
tempted to  pass  ^wn  the  same,  his  wife  step- 
ped thereon,  ber  feet  slipped  from  under  her. 
caused  by  its  wel^  muddy,  and  slippery  con- 
dition and  the  absence  of  any  cleats  or  steps 
thereon,  and  fell  violently  and  with  great 
force  on  and  against  the  top  and  edge  of  the 
platform  and  Incline,  breaking,  bruising,  lac- 
erating, and  Injuring  the  lower  portion  of 
ber  spinal  column,  injuring  the  spinal  cord, 
lacerating  and  Injuring  the  p^vle  and  female 
organs,  causing  prolapsus  of  the  ntems  and 
permanent  derangement  of  the  meastrual 
flow;  that  she  was  then  four  months  ad- 
vanced In  pregnancy,  was  greatly  shocked  by 
the  fall ;  that  the  laceration  and  Injury  of  her 
female  organs  caused  by  the  fall  produced 
profuse  hemorrhage  from  the  same.  It  was 
further  alleged  that  In  May,  1001,  th«  de- 
fendant became  the  owner  of  the  Sharman. 
Shreveport  &  Southern  Railway  Company, 
subject  to  all  Its  llabUItles,  etc.  The  appel- 
lant answered:  (1)  By  a  general  d^klal.  0) 
That  the  injuries  to  the  plaintiff's  wife  were 
contributed  to  and  resulted  from  her  own 
negligence  and  from  risks  assumed  by  ber; 
that.  If  the  Incline  was  wet  and  slippery,  and 
without  railings  or  cleats,  their  condition 
was  plain  to  be  seen,  open  and  obvioiis  to 
common  observation;  that  she  knew  It  was 
slippery,  or  ought  In  the  exercise  of  reasona- 
ble care  to  bave  known  It;  and  she  volnn- 
tarlly  and  negligently  went  upon  the  same, 
carrying  in  her  arms  at  the  time  and  in- 
cumbered with  a  large  child.  (3)  That  It 
had  made  and  provided  an  entirely  safe  and 
convenient  way  for  debarking  passraigets 
from  its  trains  to  enter  its  passenga:  depot, 
consisting  of  a  walk  along  Its  main  track. 
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immediately  north  of  and  adjoining  the  track, 
and  at  the  soutli  side  of  the  depot,  extending 
from  the  entrance  of  the  waiting  room  to  and 
beyond  the  point  where  plaintiff  and  his  wife 
alighted  from  the  train;  tliat  the  walkway 
was  plain  and  open,  and  it  was  apparent 
and  obTioDS  to  any  one  leaving  the  train  and 
exercising  reasonable  care  that  it  was  the 
way  proTlded  for  passengers  to  leave  the 
waiting  room,  and  it  was  the  nearest  and 
most  direct  rente  thereto;  that  the  appellee 
and  his  wife  were  not  using  such  way  In  go- 
ing to  the  waiting  room,  but  Instead  went  up- 
on the  raised  platform  at  the  east  end  and 
north  side  of  the  depot,  intended  for  and 
used  In  connection  with  tbe  freight  bnsiness 
of  the  appellant,  and  passed  therefrom  to  the 
north  side  of  the  depot,  and  in  so  doing 
were  guilty  of  negligence  contributing  to  the 
accident  (4)  That  the  injuries  to  the  appel- 
lee's wife  were  due  to  and  caused  by  the 
neglect  of  herself  and  the  appellee  to  prop- 
erly treat  her  after  sustaining  the  fall;  that 
the  appellee  wholly  neglected  and  failed  to 
call  a  physician  or  surgeon  to  attend  and  ad- 
minister to  ber  injuries,  but  suffered  the 
same,  If  she  sustained  any  Injuries  from  the 
fall,  to  continue  and  become  aggravated 
wtthont  attention,  and  that  proper  medical 
attentlou  would  have  relieved  and  cured  her. 
A  trial  resulted  in  a  verdict  In  favtnr  of  ap- 
pellee for  $1,400,  and  defendant  aH)eaIed. 

T.  S.  Miller  and  Perkins,  Craddock  &  Wall, 
tor  appellant.  Dvaos  A  Elder,  for  appellee. 

BOOKHOUT,  J.  (after  stating  tbe  facts). 
1.  Upon  the  trial  Dr.  Morrow  was  Introduced 
as  a  witness  by  plaintiff,  and,  after  testi- 
fying that  he  waited  upon  plalntifTs  wife  at 
tbe  time  she  was  injured  at  the  depot  at 
Floyd,  he  was  asked  what,  In  his  Judgment 
as  a  medical  man,  was  the  Injury  to  her  caus- 
ed by.  To  this  defendant  objected,  because 
the  testimony  sought  to  be  elicited  was  im- 
material and  irreleTant,  and  called  for  the 
opinion  and  conclusion  of  the  witness  on  a 
matter  that  Is  peculiarly  for  tbe  Jury  to 
pass  upon  from  all  the  facts.  The  objection 
was  overruled,  and  the  witness  answered 
that  he  thought,  the  fall  must  have  broken 
the  coccyx  from  the  fact  it  was  broken 
between  the  first  and  second  Joints;  that  it 
often  happened,  in  sitting  down  too  hard,  or 
getting  a  fall  on  the  buttocks,  ttiat  It  breaks 
the  coccyx.  The  court  approved  the  bill  of 
exception,  with  the  following  explanation: 
"Just  b^ore  the  question  was  asked.  Dr. 
Mcwrow  testified  that  he  reached  ber  in  a 
few  minutes  after  she  f^I,  and  learned  from 
her  how  she  got  hurt  She  told  him  she  was 
suffering  considerable  pain  in  tbe  region  of 
tbe  coccyx.  That  he  had  examined  her  la 
October,  1902,  and  again  to-day,  and  found 
a  fracture  of  tbe  lower  part  of  the  spinal 
column,  known  as  tbe  coccyx,  a  fracture  be- 
tween tbe  first  and  second  lolnts  ct  the 
coeerx,  or  tbe  end  oC  the  backbone.  He  was 


also  asked  this  question:  'Oould  that  fall 
have  caused  the  Injujry  to  the  coccyx?  Ans. 
Yes,  sir.'  Neither  the  question  nor  answer 
was  objected  to.  Then  the  question  was 
propounded  to  blm  complained  of  in  this 
bill.  The  doctor,  having  qualified  as  an  ex- 
pert, being  a  practicing  physician  for  more 
than  25  years,  being  called  to  see  hw  within 
a  few  minutes  after  she  fell,  being  familiar 
with  the  incline  on  wblcb  she  fell,  and  learn- 
ing then  that  she  was' suffering  with  pains 
in  the  region  of  tbe  coccyx,  and  Iiavlng  exam- 
ined ber  twice  since  that  time  and  finding 
her  coccyx  broken,  and  having  testified  with- 
out objections  tb&t  he  thought  that  the  fall 
could  have  caused  the  injury  to  tbe  coccyx, 
it  was  permissible  for  him  again  to  state 
that,  in  his  Judgment  as  a  medical  man,  that 
the  injury  to  the  coccyx  was  caused  by  the' 
fall,  and  to  give  bis  reasons  for  bis  opinion 
that  the  -coccyx  was  broken  between  the 
first  and  second  joints."  In  view  of  the 
court's  explanation,  thrae  was  no  error  In 
admitting  the  testimony.  .  Dr.  Morrow  was 
giving  bis  opinion  as  to  the  cause  of  tbe  in- 
jury, based  upon  facts  which  be  himself  bad 
ascertained  in  treating  Mn.  Griswell,  and 
which  facts  he  had  previously  stated  In  his 
testimony.  In  giving  his  oi^nion  he  assumed 
the  facts  wtiich  be  had  testified  to  as  true, 
and  based  bis  opinion  thereon.  This  he 
could  legally  do.  Armendalz  v.  StlUman,  67 
TeiL  468,  8  S.  W.  678;  Ry.  Co.  v.  Eaves  (Tex. 
Civ.  App.)  61  S.  W.  560.  These  remarks  also 
apply  to  the  testimony  of  Dr.  Spaulding,  the 
admission  of  which  is  complained  of  In  the 
sixth  assignment  We  find  no  error  In  ad- 
mitting this  evidence. 

2.  No  reversible  error  is  pointed  out  in  tbe 
seventh,  eighth,  and  ninth  assignments  of  er- 
ror. These  assignments  complain  in  different 
forms  of  tbe  action  of  tbe  court  in  ov^rul- 
ing  appellant's  exceptions  to  that  part  of  the 
letter  dated  August  20,  1902,  written  by  Dr. 
Vanghan  to  plaintiff's  counsel.  In  reference 
to  the  condition  of  Mrs.  Oriswell,  stating, 
"Atwut  the  only  thing  that  struck  me  as  be- 
ing tbe  result  of  the  fall  was  tbe  condition  of 
her  coccyx."  It  was  a  disputed  point  wheth- 
er the  injury  to  the  coccyx  of  plaintlfTs  wife 
was  the  result  of  a  fall  or  of  childbirth.  Dr. 
Vanghan  waited  upon  ber  during  childbirth 
In  April,  1901,  about  six  months  after  her 
fall  at  Floyd.  He  testified  that  the  condi- 
tion of  ber  coccyx  might  result  from  child- 
birth. Dr.  Vanghan  was  shown  the  letter, 
and  testified  he  wrote  it  The  witness,  on 
redirect  examination  by  eounael  for  api>el- 
lant  testified:  "I  stated  in  those  lettera 
that  the  position  of  tbe  coccyx  indicated  an 
old  dislocation  of  long  standing.  That  was 
my  diagnosis  of  It"  Tbe  defendant's  coun- 
sel then  read  in  evldoice  the  letter  of  Au- 
gust 20,  1902,  except  that  portion  first  above 
quoted.  On  recross-examinatlon  the  wit- 
ness was  asked  by  appellee's  counsel  tbe 
question,  "Yon  did  state  In  that  correspond- 
ence that  It  [refarlng  to  tbe  injury  of  the 
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coccyx]  was  In  all  probability  caused  by  the 
fall,"  to  which  he  answered,  "I  suppose  so." 
Thereafter  the  appellee's  counsel  read  In  evi- 
dence the  whole  of  the  letter,  including  the 
clause  excepted  to.  The  appellant  having  in- 
terrogated the  witness  lu  reference  to  the 
contents  of  the  letter,  and  introduced  in  evi- 
dence the  statement  therein  that  the  posi- 
tion of  the  coccyx  Indicated  an  old  disloca- 
tion of  long  standing,  it  was  proper  to  ad- 
mit all  parts  of  the  letter  relating  to  the  par- 
ticular Injury. 

3.  During  the  examination  of  the  plaintiff 
as  a  witness  in  Ills  own  liehelf,  he  was  ask- 
ed by  bis  counsel  If  Dr.  Vaughan  made  an 
examination  of  his  wife  in  June,  1001,  to 
which  he  answered  tliat  he  did,  whereupon 
he  was  asked  tiiis  question:  "What  did  he 
'say  about  It?"  to  which  question  and  answer 
sought  to  be  obtained  thereby  the  defend- 
ant objected,  for  the  reason  that  it  was  bear- 
say,  and  immaterial  and  Irrelevant,  and,  sec- 
ond. If  it  was  offered  in  the  way  of  im- 
peachment, that  there  had  been  no  predicate 
)uld  for  its  admission.  The  objections  were 
by  the  court  overruled,  and  the  witness  an- 
swered: "He  told  ns  that  he  discovered  that 
her  coccyx  was  broken.  He  said  her  health 
was  ruined  generally.  He  said  the  fall  was 
the  cause  of  it.  He  said  it  tiad  been  caused 
by  a  fall;  didn't  say  that  fall."  To  the  ac- 
tion of  the  court  in  overruling  the  exceptions 
to  this  testimony  and  in  admitting  the  same 
defendant  took  a  bill  of  exceptions,  and  the 
ruling  is  made  the  ground  of  its  twelfth  as- 
signment as  presented  in  the  brief.  The  tes- 
timony was  hearsay,  and  was  not  admissible 
as  original  evidence.  Railway  Oo.  v,  Daw- 
son (Tex.  Civ.  App.)  29  S.  W.  1106;  Kail- 
way  Co.  V.  Burke,  55  Tex.  340,  40  Am.  Rep. 
808;  Trott  v.  Ry,  Co.  (Iowa)  86  N.  W.  33. 
It  would  have  been  admissible  as  impeaching 
evidence  bad  the  proper  predicate  been  laid. 
A  careful  examluation  of  the  record  fails  to 
show  that  any  proper  predicate  had  been 
laid  for  the  admission  of  testimony  to  Im- 
peach the  witness.  Appellee  contends  that 
a  predicate  had  been  laid  in  that  the  tes- 
timony was  offered  in  rebuttal,  and  that  Dr. 
Vaughan  had  answered  on  cross-examina- 
tion: "I  couldn't  say  positively  that  it  [mean- 
ing the  coccyx]  was  fractured,  because  I 
did  not  make  a  thorough  examination.  I 
thought,  a  few  months  after  that,  it  was 
caused  by  the  fall."  He  had  also  testified 
that  he  would  not  say  that  the  Injury  to  the 
coccyx  was  or  was  not  caused  by  child- 
birth. This  evidence  does  not  lay  the  predi- 
cate for  impeaching  Dr.  Vaughan  In  refer- 
ence to  statements  made  by  liim  at  the  time 
of  bis  examination  of  plalntlfTs  wife.  The 
itdmisslon  of  the  evidence  was  error.  For 
the  same  reason  It  was  error  to  admit  the 
tentlmony  of  Mrs.  Cora  Criswell,  wife  of 
plaintiff,  as  to  what  was  said  by  Dr.  Vaughan 
at  the  time  he  examined  her,  the  admission 
of  which  Is  complained  of  In  the  thirteenth 
aBslgnmenb 


4.  In  assignment  numbered  14  in  appel- 
lant's brief  complaint  is  made  of  the  ruling 
of  the  court  In  admitting  the  testimony  of 
appellee  as  to  statements  made  by  Dr.  Oan- 
trell.  who  had,  at  appellee's  request,  exam- 
ined Mrs.  CriaweU.  While  testifying  In  bis 
own  behalf,  B.  L.  Criswell  was  asked  if  Dr. 
Will  Cantrell  had  examined  his  wife  at  his 
Instance.  He  answered  he  had.  Thereupon 
he  was  asked,  "Now,  what  did  Dr.  Cantrell 
say  he  found?"  Objection  was  made  to  the 
question,  because  what  Dr.  Cantrell  said 
would  be  hearsay,  and  because  no  predicate 
had  been  laid  to  Impeach  him-  The  objec- 
tion was  overruled,  and  the  witness  answer- 
ed: "He  said  be  found  the  coccyx  there  was 
fractured,  and  also  the  womb  was  Inflamed 
some  way.  I  can't  explain  It  like  be  said  it 
was."  This  testimony  was  hearsay.  It  was 
not  admissible  for  the  purpose  of  impeacblnt; 
Dr.  Cantrell,  for  no  predicate  bad  been  laid 
therefor. 

For  the  errors  pointed  out  in  the  twelftli. 
thirteenth,  and  fourteenth  assignments,  the 
Judgment  la  reversed,  and  the  cause  remand- 
ed. 


W.  O.  BELCHER  LAND  MORTG.  CO.  t. 
NORRIS.* 

(Court  ot  ClvU  Appeals  of  Texas.    Dec  19. 

1908.) 

UORTOAOO— UBURT— RBS  JUDICATAr-EVIDBNOB 

— PLBADINO. 

1.  A  judgment,  in  an  action  by  the  owner  of 
land  to  cancel  a  mortgage  thereon  on  the  groirad 
that  the  mortgagee  had  notice  that  the  mort- 
gagor was  not  the  owner,  adjudging  the  mort- 
gage valid,  is  conclusive  against  the  owner  in 
an  action  to  foreclose  the  mortgage,  in  which 
he  pleads  that  the  loan  secured  was  nsarious; 
the  contention  that  the  judgment  merely  estal>- 
lifthed  the  lien,  and  not  the  amount  ot  tue  debt, 
uot  being  welt  founded. 

2.  That  the  defense  of  usury  in  a  loan  secured 
by  a  mortgage  falls  short  of  the  annulment  of 
the  mortgage  lien,  which  was  demanded  in  a 
former  suit  in  which  judgment  was  rendered 
sustaining  the  validity  of  the  lien,  does  not  af- 
fect the  conduslTenesa  of  the  judgment  aa 
against  the  defense. 

it.  Where  one  who  Is  not  the  owner  of  land 
gives  a  mortRage  thereon,  the  owner  is  in 
privity  with  him,  so  that  neither  the  mortgagee 
nor  the  owner  can  contradict  the  terms  of  the 
mortgage  by  parol  evidence. 

4.  A  mortgage  providing  for  the  repayment  to 
the  mortgagee  of  all  sums  paid  by  it  on  account 
of  any  outstanding  title,  lien,  claim,  or  Incnm- 
brance  on  the  premises  does  not  secure  the  re- 
payment of  a  sum  necessarily  expended  in  de- 
fending a  suit  to  cancel  the  mortgage. 

3.  In  an  action  for  foreclosure  ot  a  mortgage, 
wherein  the  defense  of  usury  was  set  up,  a 
pleading  showing  a  former  judgment  between 
the  same  parties,  sustaining  the  validity  of  the 
mortaage  lien.  Is.  in  the  absence  of  a  demurrer. 

!  a  sufficient  plea  of  res  judicata,  thongh  gO'neml 
;  In  form,  and  thongh  set  out  in  the  orisinal 

pleading,  rather  than  in  replication  to  the  plea 

of  usury. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; M.  E.  Smith.  Judge. 


•Rabsarlag  6mM  Janoary  M,  IMM. 
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Action  by  the  W.  O.  Belcher  Land  Mort- 
sage  Ckimpany  against  Arch  Norrls  and  an- 
other to  foreclose  a  mortgage.  From  a  Judg- 
ment sustaining  defendant  Norrls'  plea  of 
usury,  plalntifC  appeals.  Modified  and  af- 
firmed. 

For  former  opinion,  see  68  S.  W.  548. 

W.  J.  Beme^  for  appdllant  O.  H.  Goodaon, 
for  appellee. 

SPEES,  J.  The  appellant  sued  one  Taylor 
on  certain  notes  for  borrowed  money,  and 
sought  to  foreclose  a  lien  upon  land  belong- 
ing to  appellee,  to  which  end  appellee  was 
made  a  party.  Taylor  made  no  defense,  and 
Judgment  was  properly  rendered  against  him. 
Appellee  answered  by  Interposing,  among 
other  things,  the  defense  that  the  transac- 
tion between  appellant  and  Taylor  was  usuri- 
ous, and  asked  for  appropriate  relief.  Ap- 
pellant pleaded  a  former  Judgment  establish- 
ing the  validity  of  Its  mortgage  lien  as 
against  appellee.  The  conrt  found  in  favor 
of  appellee  upon  his  plea  of  osnry;  to  which 
the  first  error  is  assigned. 

The  question  presmted  Is  not  at  all  free 
trom  difficulty,  but  we  have  finally  decided 
that  the  court  erred  la  not  finding  that  the 
former  Judgment  pleaded  concluded  appellee 
upon  the  question  of  usury.  In  the  former 
snlt,  appellee  sued  Taylor  to  recover  the  land, 
and  made  appellant  a  party;  seeking,  as 
against  It,  the  cancellation  of  the  lien  sought 
to  be  foreclosed  in  this  suit.  The  only  ground 
upon  which  the  validity  of  the  lieu  was  at- 
tached was  that,  in  making  the  loan  to 
Taylor  and  accepting  the  mortgage,  the  com- 
pany had  notice  that  the  land  In  question  be- 
longed to  appellee.  The  prayer  was  for 
"Judgment  canceling  and  holding  for  naught 
«aid  mortgage  lien  to  said  corporation,  and 
canceling  the  same  as  an  Incumbrance  to 
bis  title  and  use  to  the  said  premises."  The 
company  answered  that  suit  by  pleading  in 
extenso  its  loan  to  Taylor  and  Its  mortgage 
upon  the  land,  and  alleged  that  In  and  by 
said  mortgage  "a  lien  was  created  and  estab- 
lished upon  said  real  estate  to  secure  pay- 
ment of  said  Indebtedness,  and  said  lien  has 
never  been  released,  but  Is  still  of  full  force 
and  effect."  The  trial  was  upon  the  merits, 
and  a  Judgment  rendered  canceling  the  lien; 
but  on  appeal  to  this  court  that  Judgment 
was  reversed,  and  Judgment  here  entered 
that  "the  mortgage  lien  held  by  the  W.  C. 
lielcher  Land  Mortgage  Company,  and  exe- 
cuted by  6.  J.  K.  Taylor  in  favor  of  said 
company,  *  *  *  be,  and  the  same  is  here- 
by, declared  a  valid  lien  against  said  land." 
A  writ  of  error  to  this  Judgment  was  refused 
by  the  Supreme  Court  W.  C.  Belcher  Land 
Mortgage  Bank  v.  Norrls,  68  S.  W.  548.  At 
tbe  threshold  of  the  discussion,  we  should 
determine  whether  or  not  the  claim  or  de- 
mand In  this  suit  Is  the  same  as  that  in  the 
original  suit  There  we  take  it  the  cause  of 
action  asserted  by  appellee  was  the  Invalldl^ 


of  the  company's  Hen  upon  tbe  land.  Tbe 
grounds  of  invalidity  alleged  was  that  the 
company  had  notice  of  his  rights  prior  to  Its 
loan.  Here,  In  pleading  usury,  it  Is  clear 
the  claim  or  demand  is  the  invalidity  of  the 
same  lien,  because  it  secures  a  loan  of  money 
which  embraces  usury.  The  attack  In  both 
cases  is  upon  the  validity  of  the  lien,  though 
upon  different  grounds,  and  to  a  different 
extent— a  total  Invalidity  In  the  first  In- 
stance, and  a  partial  In  the  second.  We 
think  an  attack  upon  the  instrument  as  a 
whole  Included  an  attack  upon  all  Its  parts. 
If  the  claim  or  demand  then  be  tbe  same  tn 
both  cases,  the  former  Judgment  constitutes 
an  absolute  bar  to  the  subsequent  defense. 
It  is  a  finality,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain 
or  defeat  the  claim  or  demand,  but  as  -  to 
any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  It  con- 
cludes not  only  those  grounds  of  recovery  or 
defense  actually  presented  in  the  action,  hut 
also  every  ground  which  might  have  been 
presented,  and  which  would  tend  to  support 
or  defeat  the  claim  or  demand.  'TThe  plea  of  res 
Judicata  applies  not  only  to  points  upon  which 
the  court  was  actually  required  to  form  an 
opinion  and  pronounce  Judgment,  but  to  every 
point  which  properly  belonged  to  tbe  subject 
of  the  allegation,  and  which  the  parties,  ex- 
ercising reasonable  diligence,  might  have 
brought  forward  at  the  time."  In  this  case 
it  is  not  doubted  but  that  appellee  could,  in 
the  prior  attack  upon  the  validity  of  the  ap- 
pellant's lien,  have  pleaded  the  usury  now 
attempted  to  be  set  up.  It  would  have  been 
germane  to  his  claim  or  demand,  namely,  the 
Invalidity  of  the  lien,  and  would  have  l^eu  a 
ground  of  relief  to  him  In  that  suit  upon  that 
demand.  This  being  true,  we  think  he  was 
compelled  to  then  present  this  ground  of  at- 
tack, or  be  forever  barred.  A  plaintiff  can- 
not plead  his  demand  by  piecemeal  In  differ- 
ent suits.  If  appellant's  Hen  was  invalid  for 
any  reason— as,  for  Instance,  forgery,  pay- 
ment usury,  notice,  or  the  like— these  were 
but  the  reasons  for  its  Invalidity,  entitling 
appellee  to  the  relief  demanded,  and  should 
have  been  assigned  by  him  In  his  attack. 
Otherwise  there  would  be  no  end  to  Utlga- 
tion.  It  Is  no  answer  to  say  that  the  only 
effect  of  the  prior  Judgment  was  to  establish 
the  validity  of  the  lien,  and  not  the  amount 
of  the  debt  which  It  secured.  A  Hen  is  but 
an  Incident  of  the  debt  which  it  secures,  and 
has  no  existence  aside  from  the  debt.  To 
establish  a  valid  lien,  a  vaUd.  subsisting  debt 
for  an  amount  must  first  be  established.  Ap- 
pellant's lien  could  only  have  been  held  a 
TQlid  lien  by  first  holding  that  It  had  a  valid 
debt.  It  would  be  idle  to  say  that  the  former 
Judgment  established,  as  against  appellee,  that 
appellant  had  a  valid  lien  upon  bis  property, 
except  in  so  far  as  he  might  i^ow  that  it 
was  Invalid.  It  was  the  solemn  determina- 
tion of  the  coort,  after  trial  upon  tbe  merits, 
that  the  Ilea  was  ralld.  This  could  be  no 
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other  lien  tban  the  one  pleaded  by  api>ellant 
and  attacked  by  appellee  in  both  cases,  and 
could  be  no  other  debt  than  the  one  alleged 
by  both  to  constitute  the  basis  of  snch  lien. 
Besides.  It  may  be  remarked  that  In  the 
pleadings  ot  both  parties  the  amount  of  tbe 
debt  was  pleaded;  the  allegations  of  the  com- 
pany being  especloUy  explicit  as  to  tbe  amount 
of  the  Indebtedness.  It  cannot  be  doubted  that 
the  court  then  had  the  power,  had  the  plead- 
ings and  proof  justified,  to  decree  the  appel- 
lant's lien  valid  to  tbe  amonnt  of  the  prin- 
cipal sum  loaned  only. 

That  the  present  attack  would  fall  short  of 
the  fall  relief  demanded  In  the  original  suit, 
namely,  the  annulment  of  tbe  entire  Uen,  ar- 
gues nothing.  The  nature  of  the  relief  In 
both  Instances  Is  Ideutlcal.  It  differs  only  In 
extent.  It  would  be  as  though  A.  sued  B. 
to  recover  title  and  possession  of  land,  to 
which  B.  answered,  setting  up  title  In  fee 
simple  through  deed  from  C,  but  omitting 
to  plead  a  leasehold  from  A.'s  grantor.  The 
judgment  In  A.'b  favor  In  such  case  would 
bar  B.'s  right  to  again  open  the  question  of 
title.  No  case  has  been  called  to  our  atten- 
tion, nor  have  we  found  one,  In  which  tbe 
predse  question  here  discussed  has  arisen, 
bat  we  construe  the  following  authorities 
as  tending  to  siipport  oar  conclusion:  Hatch 
T.  Garza,  22  Tex.  187;  Monks  t.  McOrady,  71 
Tex.  134,  8  S.  W.  617;  Cromwdl  t.  Sac  Co., 
M  n.  S.  351,  24  L.  Ed.  197;  Werleln  t.  New 
Orleans,  in  U.  S.  390,  20  Sup.  Ct.  682.  44 
L.  Ed.  820;  Gould  v.  BaUroad  Co.,  91  U.  8. 
533,  23  L.  Ed.  416;  Franklin  County  t.  Ger- 
man Sav.  Bank,  142  U.  S.  99,  12  Sup.  Gt 
147,  35  U  Ed.  948;  Gilbert  t.  Boak  Fish  Co. 
^Ilnn.)  90  N.  W.  767.  68  L.  R.  A.  735;  HU- 
gerson  t.  Hicks  (UL)  66  N.  £.  S60;  Men- 
geit  T.  Brlnkerhoff  (Ohio)  66  N.  E.  530;  Hat^ 
graTe  t.  Mouton  (La.)  33  South.  590;  How- 
cott  r.  PetUt  (La.)  31  South.  61;  Bode  t.  New 
Xavland  Ins.  Go.  (Dak.)  42  N.  W.  638;  Spring- 
er T.  Darlington  (111.)  64  N.  E.  709;  Paul  t. 
Tbomdlke  (Me.)  53  Atl.  877;  Bingham  t. 
Kearny  (Cal.)  68  Pac.  697;  Dixon  v.  Caster 
(Kan.)  70  Fbc.  871;  Howard  t.  Huron  (S. 
D.)  69  N.  W.  833,  26  L.  B.  A.  496;  Black  on 
Judgments,  731;  Board  r.  Johnson  (Colo. 
SupO  71  Pac.  1106;  Bucker  t.  Langford  (Cal.) 
71 PBC.  1123. 

The  other  assignments  are  without  merit 
There  was  evidence  to  warrant  tbe  court'! 
finding  that  tbe  ^4nclpal  sum  loaned  was 
fTOO. 

The  erldence  tendered  by  appellant  which 
tended  to  vary  and  contradict  the  written 
mortgage  was  pn^erly  refused.  Norrls  occu- 
pies a  relation  of  privity  to  Taylor.  Since 
he  Is  a  privy  to  tbe  contract,  and  cannot  of- 
fer such  testimony,  nelthn  can  the  aroellant 
do  so. 

The  mwtgage  provided  for  the  repayment 
to  the  company  of  "all  and  every  such  sum 
or  sums  of  money  as  may  have  been  paid 
by  said  third  party  [the  company]   •   •  • 


on  account  of  or  to  extinguish  or  remove  any 
prior  or  outstauding  title.  Hen.  claim  or  in- 
cumbrance on  the  premises  hereby  convey- 
ed." Appellant  necessarily  expended  (422  in 
the  defense  of  the  suit  instituted  by  appel- 
lee. But  the  money  thus  paid  out  was  not 
"on  acconnt  of  or  to  extinguish  or  remove 
any  prior  or  outstanding  title.  Hen,  claim  or 
Incumbrance."  The  claim  or  title  waa  ex- 
pressly determined  to  be  subordinate  to  the 
mortgage. 

It  follows  that,  la  so  far  as  the  Judgment 
of  the  district  court  permitted  appellee  to 
reco^'er  on  account  of  usur^-,  tbe  same  should 
be  reversed,  and.  the  trial  having  been  be- 
fore the  court,  and  tbe  facts  being  undis- 
puted, Judgment  is  here  rendered  in  ta.v<a  of 
appellant  for  a  foreclosure  of  its  Hen  aa  to 
principal,  Interest,  and  attorney's  fees,  but 
in  all  other  reqiects  tbe  Judgment  !■  af- 
firmed. 

On  Motion  for  Rehearing. 
(Jan.  9,  1904.) 

It  Is  InaUted  In  tbs  motion  toe  rdiearing 
herein  that  we  were  In  ortor  In  flndlng  that 
the  appellant  In  the  Mai  court  ideadad  as  a 
defense  tbe  former  Judgment  In  the  district 
court  of  (3omancbe  count?  as  a  plea  of  z«a 
ndjudlcata  of  tSifi  question  of  usury  In  fida 
case.  This  Insistence  was  made  upon  the 
original  presentation  of  the  case,  and  was 
considered  by  us  in  consultotlon.  We  were 
of  the  opinion  then,  and  are  atlll,  Hut- tbe 
matter  was  sufficiently  pleaded  as  such  de- 
fense. The  facts  were  pleaded  showins  a 
formw  Judgment  upon  the  merits  betweoi 
the  same  parties,  upon  what  we  bave  held 
to  be  the  same  claim  <x  dmand  growing 
out  of  the  same  cause  of  action;  and,  in  the 
ahsMice  of  a  demurrer,  we  think  such  plead- 
ing, though  in  general  terms,  is  sufficient.  It 
can  make  no  difference  ttiat  these  facts  were 
pleaded  in  the  original  pleadli^  of  appel- 
lant, rather  tban  In  replication  to  appellee's 
plea  setting  up  usury.  It  was  not  necessary 
to  repeat  the  allegations. 

Upon  the  merits  of  the  main  question.  In 
addition  to  the  authorities  cited  by  ua  In 
the  original  opinion,  we  also  cite  Burnett  t. 
Com.  (Ky.)  62  8.  W.  966. 

Motion  overruled. 


BOOTH  et  al.  v.  CLARK. 

(Court  of  Civil  Appeals  of  Texas.    Jnn.  2], 
1904.) 

HUSBAND  AND  WIFE  —  LAND  CSRTIFICATS 
—  OOMMDNITT  PROPERTT  —  TRAHSPBR  BT 
WIDOW  — RIOHTS  OF  CUILDRON  —  PRKSUMP- 
TION— EVIDENCB-SUFFICIBNCT. 

1.  Evidence  in  action  of  trespass  to  try  title 
examined,  and  AeM  aafficient  to  raise  a  presmop- 
tion  of  a  transfer  or  contract  between  deced«at^e 
beii-e,  wbereby  one  of  them  became  the  owner 
of  one-half  of  a  land  certificate  to  wUdi  de- 
cedent was  entitled,  bat  which  was  not  tasoed 
until  after  his  death. 
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2.  A  lasd  certificate  tranaf  erred  to  a  haaband 
durioe  coTertnre  becomea  commtmitr  property. 

8.  Where  a  widow  tnuiefers  a  land  certificate 
which  WRB  community  property  of  heraelf  and 
husband,  the  iotereat  therein  of  their  children 
does  not  pass,  thoogh  the  transfer  was  made 
for  the  purpose  of  obtaining  necesBaries  for  her- 
celf  ana  children. 

Aiipeal  from  District  Court,  San  Jacinto 
County;  Ifc  B.  Hlghtower,  Judge. 

Action  by  S.  C.  Clark  against  William 
Booth  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reveraed. 

P.  B.  McMahon  and  McKlnney  &  HIU,  for 
appellanti.  Boblnson  &  Haiuitno^  for  aroel- 
lee. 

PLBASANTS.J.  This  Is  an  action  of  tiM- 
pass  to  try  titie,  brought  by  ttie  appellee 
against  the  appellants,  Wm.  Booth,  S.  JS. 
6re«i,  and  P.  XL  McUahon,  to  recover  tbe 
tttie  and  possession  of  a  tract  of  820  acres  of 
land  in  San  Jacinto  connty,  patented  to  the  - 
heirs  of  James  Booth.  Tbe  petition  is  in  the 
nsnal  fbrm.  Tbe  defendants  answered  by  a 
plea  of  not  goll^,  and,  1^  croM^ctton,  set  up 
title  fn  tbenMelves,  and  prayed  for  a  recov- 
ery of  the  land.  Tbe  trial  In  fhe  court  below 
was  to  tbe  oonr^  and  resulted  In  a  Judgment 
in  favor  of  tbe  plaintiff  for  one-half  of  tbe 
land.  F»m  tUs  Jndgment  tlw  defendants 
below  ptoMcute  this  appeal. 

Tlie  certificate  under  vUOi  the  land  was  lo- 
cated and  patented  was  tesned  by  the  board 
of  land  commissioners  of  Polk  coun^  on  No- 
vember 26.  1849,  to  James  Booth,  for  S20 
acres  of  land.  James  Booth  ffied  In  1862.  He 
left  as  his  heirs  at  law  eight  children.  In 
1862  W.  S.  Bootii,  who  was  a  son  of  James 
Bootb.  Mid  to  Us  brother  DavM  O.  Booth  a 
one-half  intoest  In  this  cotlflcate.  This 
transfer  la  written  vpcm  the  back  of  tiie  cer- 
tificate, and  Is  as  follows:  **For  and  In  con- 
sideration of  the  sum  of  fifty-five  dollars  I 
do  assign  all  my  right  to  tiie  one-half  of  the 
written  certificate  that  I  am  entitied  to  for 
obtnlnlng  It  out  of  the  land  office,  eto..  to 
David  G.  Bootti.  Signed  and  delivered  on 
this  tbe  18tb  day  of  Hay,  1862.  Wm.  Booth. 
Attest:  A.  E.  Carnegie.''  At  the  time  this 
transfer  was  made.  David  O.  Bootii  was  mar- 
ried to  Jane  Booth.  After  tbe  death  of 
David  C.  Booth,  and  some  time  prim  to  1866, 
bis  snrvlvhig  wlfe^  tbe  said  Jane  Booth,  sold 
tiie  certificate  to  Wm.  Lovett.  This  sale  was 
made  by  jJane  Booth  In  order  to  procure  nec- 
essaries for  hmelf  and  minor  children.  The 
eertiflcBto  of  tbe  snz^eyor  attached  to  the 
original  field  notes  shows  tbat  the  land  was 
nnreyed  tar  the  belrs  of  JamM  Booth  and 
William  Lovett.  The  patent  was  issued  to 
the  heirs  of  James  Booth  on  February  20, 
1879.  It  was  delivered  to  Lovett.  and  be 
paM  tbe  fees  theretor.  There  has  never 
been  any  actaal  possession  of  tbe  land.  The 
appellee  has  a  regular  chain  of  title  firom 
Lovett  to  hImseM,  and  he  and  his  vendors 

T  t.  Sm  Huabaad  and  Wife,  TOl.  26,  CodL  DIb.  I  8M. 


have  rendered  the  land  for  taxes,  and  paid 
all  taxes  assessed  thereon,  since  ISSO.  The 
defendants  Wm.  Booth  and  S.  B.  Green  are 
children  of  David  C.  and  Jane  Booth,  and  de- 
fendant McMahon  has  a  power  of  attorney 
from  tbe  children  of  several  of  the  other 
heirs  of  James  Booth.   Wm.  Lovett  and  all 
of  the  children  of  James  Booth  are  dead.  It 
is  not  shown  that  any  of  the  children  of 
James  Booth,  other  than  the  said  William 
and  David  C,  ever  asserted  any  claim  to  the 
certificate,  or  to  the  land  located  thereunder. 
The  appellants  have  never  paid  any  taxes  on 
the  land,  and  have  only  recentiy  asserted 
claim  to  an  Interest  In  the  land.   Upon  these 
facts  the  trial  court  found  that  William 
I  Booth  acquired  a  one-half  interest  in  the  cer- 
j  tlflcate  for  his  services  in  obtaining  Its  Issn- 
I  ance.  and  that,  Jane  Booth,  being  the  wife  of 
!  David  C.  Booth  at  the  time  he  purchased 
j  said  interest  from  William  Booth,  it  became 
!  the  community  property  of  the  said  David 
'  and  Jane,  and  her  sale  of  same  to  Wm.  Lov- 
'  ett'  after  the  death  of  her  husband  for  the 
purpose  of  obtaining  necessaries  for  herself 
'  and  minor  children  passed  the  title  to  the 
i  whole  of  said  one-half  Interest  to  said  Lov- 
ett 

Appellants'  first  assignment  of  error  at- 
I  tacks  the  finding  of  tbe  court  below  that  Wil- 
liam Booth  became  the  owner  of  one-half  of 
the  certificate  for  bis  services  in  obtaining 
sam^  on  the  ground  tbat  there  is  no  evidence 
to  sustain  such  finding.  The  contention  un- 
der this  assignment  is  that  the  recital  by 
Wm.  Booth  In  the  transfer  of  the  certlflcato 
to  David  0.  Booth  tbat  he  was  entitied  to  one- 
half  of  the  certificate  for  obtaining  same  is 
not  soffldent  in  itself  to  establish  that  fact. 
We  agree  with  appellants'  counsel  that  tbe 
recitals  In  this  transfer,  although  the  InBtru* 
ment  Is  40  years  old,  are  not  In  themselves 
sufficient  to  sustain  tbe  finding  that  William 
Booth  was  the  owner  of  one-half  of  tbe  cer- 
tificate at  the  time  he  transferred  same  to 
bis  brother,  and  we  do  not  understand  the 
trial  court  to  have  so  held.  We  think,  how- 
ever, the  finding  of  the  trial  court,  upon  all 
the  facts  in  evidence,  that  Wm.  Booth  was 
entitied  to  a  one-half  interest  In  the  certif- 
icate for  bis  ~  services  In  obtaining  same 
should  be  sustained.  Tbe  record  shows  that 
the  certificate  was  not  Issned  ontil  after  the 
death  of  James  Booth,  and,  In  order  to  obtain 
the  certificate.  It  was  therefore  necessary  for 
some  person  to  procure  and  present  to  the 
board  of  land  commissioners  tbe  evidence 
showing  that  said  Booth  was  entitied  to 
same.  When  the  certificate  was  issued,  It 
would  naturally  be  delivered  to  the  person 
who  bad  procured  its  Issuance.  We  find 
Wm.  Booth  in  possession  of  tbe  certificate, 
claiming  to  own  a  one-half  interest  therein 
as  compeDBation  for  his  services  in  obtaining 
It  He  sells  this  interest  to  his  brother,  who 
must  have  known  whether  or  not  this  claim 
was  true,  and  presumably  would  not  have 
purchased  it,  but  for  bis  knowledge  that  Wm. 
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Booth  bad  performed  services  which,  under 
an  agreement  with  the  heirs  of  James  Booth, 
entitled  him  to  a  one-half  Interest  In  the  cer- 
tificate. The  possession  of  the  certificate  re- 
mained in  David  C.  Booth  nntU  bis  death, 
and  then  with  bis  widow  until  she  sold  It  to 
Lovett,  who  bad  poBsession  of  it  until  tbe 
land  was  located.  Both  Wm.  Booth  and 
Lovett  are  shown  to  have  continuously  claim- 
ed to  own  a  half  interest  In  tbe  certificate 
after  it  came  Into  their  possession,  and  none 
of  tbe  other  heirs  of  James  Booth  are  shown 
to  have  asserted  any  adverse  claim.  The 
certificate  was  located  and  the  patent  for  tbe 
land  obtained  by  Lovett,  and  he  and  his  ven- 
dees have  continuously  asserted  claim  there- 
to, and  have  paid  all  taxes  thereon.  The 
transfer  from  Wm.  Booth  to  David  G.  was, 
as  before  stated,  written  upon  the  back  of 
the  certificate,  and  thus  in  the  most  effective 
manner  gave  notice  to  tbe  other  heirs  of 
James  Booth  of  bis  assertion  of  ownership  to 
one-half  of  the  certificate.  This  transfer  b&a 
been  an  archive  of  tbe  Land  Office  for  a  num- 
ber of  years.  In  view  of  all  these  facts,  and 
in  the  absence  of  any  fact  inconsistent  with 
the  claim  of  Wm.  Booth  that  he  owned  one- 
half  of  the  certificate,  we  think  a  transfer  or 
a  contract  between  Wm.  Booth  and  the  other 
heirs  of  James  Booth,  whereby  he  became 
the  owner  of  one-half  of  the  certificate  for 
his  services  in  procuring  same,  should  be  pre- 
sumed. Davidson  v.  Walllngford,  88  Tel. 
624,  32  8.  W.  1030;  Huff  v.  Crawford,  89  Tex. 
220,  34  S.  W.  606;  Stafl^ord  v.  Krelnhop  (Tex. 
Civ.  App.)  63  8.  W.  168. 

The  evidence  amply  supports  the  conclu- 
sion of  the  trial  court  that  David  O.  Booth 
and  Jane  Booth  were  married  to  each  other 
at  the  time  the  certificate  was  transferred  to 
tbe  husband,  and  It  thereby  became  the  prop- 
erty of  said  community. 

The  transfer  by  Mrs.  Booth  after  the  death 
of  her  husband  for  the  purpose  of  obtaining 
necessaries  for  herself  and  children  was  un- 
authorized, as  to  the  interest  of  the  children 
In  said  certificate,  and  their  Interest  did  not 
pass  by  such  transfer. 

From  the  conclusions  above  expressed^  It 
follows  that  the  judgment  of  the  court  below 
should  be  reversed,  and  Judgment  here  ren- 
dered In  favor  of  appellee  for  an  undivided 
one-fourth  of  tbe  land  In  controversy,  and  It 
Is  80  ordered.  Reversed  and  rendered. 


WETZ  et  aL  v.  SCHNBIDER  et  al 

<Court  of  Civil  Appeals  of  Texas.  Jan.  6,  1904.) 

WILLS— CNDUB  INFLUENCE  —  EVIDBNCE  —  AP- 
PEAL—HEVSHSAL— JUDGMENT  ON  APPEAL. 

1.  A  will  cannot  be  set  aside  on  the  gronnd 
of  undue  influence  inducing  testatrix  to  disin- 
herit one  of  her  children,  unless  such  fraudulent 
conduct  was  exercised  by  the  other  beneficiaries. 

2.  Where  cmtestant  claimed  that  her  moth* 
er's  will  was  void  on  the  gronnd  of  undue  in- 
flnence,  caused  by  inducing  testatrix  to  believe 
tiiat  contestant  had  sent  to  her  an  Insulting 


comic  valeiftine,  but  the  evidence  failed  to  ea* 
tablish  that  testatrix's  resentment  azainst  om- 
testant  wliich  culminated  in  the  will  was  kept 
alive  by  the  suggesticHis  of  proponents  In  regard 
to  the  valentine,  but  was  by  reason  of  contest- 
ant's indiEEerence  and  neglect  of  testatrix  during 
her  decUaing  years,  it  was  Insnffldent  to  jna- 
tlfy  a  finding  of  nndne  Inflnraoe. 

On  Rehearing. 

3.  Where  the  evidence  in  a  will  contest  was 
conflicting,  and  a  strong  preponderance  thereof 
was  against  the  judgment  setting  tbe  will  aside, 
the  court  of  appeals  will  reverse  and  remand 
the  cause,  but  will  not  render  a  judgment  pro- 
bating the  will. 

Appeal  from  District  Court,  Goadalnpe 
County;  M.  Kennon,  Judge. 

Will  contest  by  Louisa  Schneider  and  oth- 
ers against  Jacob  Wets  and  others.  From  a 
judgment  tn  favor  of  plainUffs,  defendants 
appeal.  Reversed. 

F.  J.  Maier,  H.  O.  Henne,  and  Wurzbacb 
&  Woods,  for  appellants.  Dibrell  &  Moftheim 
and  Adolpb  Seldeman,  for  appellees. 

FLY.  J.  On  March  23,  1002.  Henrietta 
Stolte  departed  this  life,  and  appellants 
sought  to  probate  her  last  will  and  testa- 
ment In  the  county  court  of  Qnadalupe  coun- 
ty. Ix)ulsa  Schneider,  a  daughter  of  the  tes- 
tatrix. Joined  by  ber  husband,  W.  J.  Schnei- 
der, filed  a  ^test  against  the  probate  of 
tbe  wllL  Tbe  contest  was  sustained  in  tbe 
county  court,  and  on  appeal  to  the  district 
court  judgment  was  obtained  declaring  tbe 
will  null  and  void,  and  tliat  it  should  not  be 
probated.  There  were  several  grounds  for 
contest  alleged  by  appellees,  but  all  were 
practically  abandoned  except  one,  as  to  un- 
due influence  being  exercised  and  fraud  per- 
petrated on  the  testatrix  through  a  certain 
comic  valentine.  Tbe  allegations  necessary 
to  be  considered  are  as  follows:  "Contestant 
Louisa  Schneider  and  her  husband,  Wm.  J. 
Schneider,  are  resident  citizens  of  Guada- 
lupe connty.  Texas,  and  the  proponents  are 
also  resident  citizens  of  Ouadalupe  coonty, 
Texas,  except  Caroline  Wetz  and  her  hus- 
band, Henry  Wetz,  who  reside  In  Comal 
county,  Texss.  Tbe  testatrix,  Henrietta 
Stolte,  deceased,  was  ber  mother,  and  con- 
testant is  one  of  tbe  children  and  heirs  of 
said  Henrietta  Stolte,  deceased,  and  is  en- 
titled to  an  undivided  one-sixth  Interest  in 
ber  estate,  or  to  an  equal  share  in  said  es- 
tate with  the  proponents  Wilhebnlne  Wetz. 
Caroline  Wetz,  Selma  Ruedericlii  Augrustii 
Nuhn,  and  Rudolph  Stolte;  tbe  said  Henry 
Stolte  having  conveyed  all  of  his  interest 
In  his  mother's  estate  prior  to  ber  death  and 
in  anticipation  thereof.  The  testatrix,  Hen- 
rietta Stolte,  departed  this  life  on  the  22d 
day  of  March,  1902,  leaving  an  estate  of  the 
probable  value  of  $60,000,  and  that  the  al- 
leged will  of  said  testatrix,  which  is  said  to 
have  been  made  and  published  on  tbe  9th  day 
of  August,  1901,  practically  disinherits  this 
contestant,  learli^E  her  property  of  only 
nominal  valoe^  situated  In  the  town  of  Kew 
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Braonfela.  Tbat  the  equitable  Interest  of 
this  coatestent  in  the  estate  of  her  mother, 
Henrietta  Stolte,  testatrix,  is  of  the  rea- 
sonable value  of  $8,333.33^^.  This  contest- 
ant has  never  received  out  of  said  estate  any 
advancement  or  sum  of  money  from  any  of 
tbe  heirs  of  said  testatrix  or  from  her  de- 
ceased mother,  and  she  here  now  protests 
against  the  admission  to  probate  the  in- 
strument offered  by  proponents,  wlilch  pur- 
ports to  have  been  executed  and  published 
on  August  9,  1901,  and  her  protest  is  based 
on  tbe  following  objections,  to  wit:  Because 
at  the  time  of  the  alleged  execution  and  pub- 
lishing of  said  will  by  said  Henrietta  Stolte 
ou  the  9th  day  of  August,  1901,  and  for  sev- 
eral years  prior  thereto,  the  said  testatrix, 
contestanf  B  said  mother,  was  laboring  under 
a.  mlsai^reliension  ot  certain  facts  which 
rendwed  her  Incapable  of  viewing  this  con- 
testant from  an  impartial  standpoint.  That 
•during  the  year  1896  the  said  testati'lx,  plain- 
tiff's mother,  received  through  the  mail  at 
Marlon,  in  Guadalupe  county,  Texas,  a  cer- 
tain comic  valentine,  which  was  intended  aa 
a  burlesque  upon  said  Henrietta  Stolte,  the 
testatrix,  and  was  calculated  to  Indtje  in  her 
-a  blgh  degree  of  mortification  and  shame  ou 
a4!coimt  of  her  age  and  declining  health. 
Said  valenttne  was  the  picture  of  an  old  wo- 
man with  a  washboard,  and  dressed  In  an 
ugly,  comical  manner.  That  at  tbe  time  said 
testatrix  received  said  comic  valentine,  which 
was  designed  and  which  In  fact  did  produce 
In  her  mind  a  certain  degree  of  shame  and 
mortification,  and  which  said  valentine  held 
op  to  ridicule  the  said  Hrarletta  Stolte, 
tbiouKh  tbe  fraud  and  design  on  tbe  part 
of  proponents,  and  was  made  to  believe 
that  said  valentine  had  been  sent  her,  the 
said  Henrietta  Stolte,  by  this  contestant, 
Louisa  Schneider,  her  daughter.  That  as  a 
matter  of  fact  this  contestant,  nor  any  one 
for  her,  nor  any  one  -with  her  knowledge 
or  consent  was  instrumental  in  sending  said 
Talentlne  to  said  Henrietta  Stolte,  and  this 
oontestant  was  perfectly  innocent  of  the  of- 
fense charged  against  her  through  the  will- 
ful  design  on  the  part  of  the  proponents,  or 
some  of  them,  in  this  case.  That  Rudolph 
Stolte  and  the  wife  of  Rudolph  Stolte  and 
Mrs.  Selma  Ruederich  and  Caroline  Wetz  and 
Wllhelmlne  Wetz  and  Mrs.  Augusta  Nuhn 
were  Instrumental  in  mabing  the  said  Hen- 
rietta Stolte  believe  that  contestant  Louisa 
Schneider  bad  smt  said  valentine  or  was 
instrnmental  In  sending  It.  That  as  soon 
as  contestant  learned  that  she  had  been 
accused  of  sending  said  valentine  she  went 
to  ber  mother,  for  whom  she  had  great  fond- 
ness and  affection,  and  explained  to  her  that 
«he  bad  not  sent  or  been  Instrumental  in 
sending  said  valentine,  and  that  she  bad  no 
knowledge  of  the  same.  Tbat  said  propo- 
nents, and  each  of  them,  by  hints,  inslnu- 
atlmu,  Innnendoes,  and  by  direct  charge  that 
said  contestant  had  sent  said  valentine  to 
Ueniletta  Btaite  tor  tbe  purpose  of  sabject- 


iDg  her  to  ridicule,  shame,  and  mortification, 
and  ever  after  said  year  1886  up  to  the  time 
of  tbe  making  of  said  will  on  the  fitb  day  of 
August,  1901,  made  said  Henrietta  Stolte  be- 
lieve that  this  contestant  had  sent  said  comic 
valentine  to  her.  That  on  the  day  on  which 
said  will  was  made  Mrs.  Augusta  Nuhn,  by  a 
direct  statement  to  said  Henrietta  Stolte, 
made  her  believe  this  contestant  bad  sent  said 
valentine  to  said  Henrietta  Stolte,  and  on  said 
0th  day  of  August,  1901,  on  the  morning  be- 
fore said  Henrietta  Stolte  left  the  town  of 
Seguln  to  go  to  her  home  near  Marion,  and 
on  several  occasions  prior  thereto,  the  said 
Augusta  Nuhn  or  Mrs.  F.  Nutm  stated  to  Mrs. 
Henrietta  Stolte  that  contestant  should  not 
be  given  any  of  testatrix's  property,  and  tes- 
tatrix should  make  a  will,  and  leave  out 
said  Louisa  Schneider,  this  contestant,  for 
the  reason  that  said  Louisa  Schneider  had  al- 
ready caused  so  much  trouble  In  the  family, 
meaning  thereby  and  conveying  to  the  mlud 
of  Henrietta  Stolte  that  this  contestant  had 
sent  to  said  testatrix  said  comic  valentine  as 
aforesaid." 

In  the  will  executed  by  Mrs.  Stolte  she 
gave  to  hev  children  Mrs.  Wllhelmlne  Wetz, 
Mrs.  Caroline  Wetz,  Mrs.  Augusta  Nuhn, 
Mrs.  Selma  Ruederich,  and  Rudolph  Stolto 
1,046  acres  of  land.  It  being  provided  that  It 
should  be  divided  among  them  so  as  to  give 
Mrs.  Wetz  and  Rudolph  Stolte  each  26  acres 
more  than  the  other  three.  Provltion  was 
made  for.  the  division  of  the  property  with 
reference  to  Improvements,  etc.  To  the  same 
children  and  Henry  Stolte  two  lots  In  Ma- 
rlon were  given  In  equal  shares.  To  Mrs. 
Schneider,  the  contestant  herein,  were  given 
two  lots  in  the  town  of  New  Braunfels,  with 
the  Improvements  thereon.  To  Ermine  Wetz, 
a  grandchild,  was  bequeathed  $100  and  two 
cows  and  calves.  All  the  remaining  proper- 
ty, consisting  of  cattle,  farming  implements, 
and  money  and  other  personal  property,  was 
bequeathed,  share  and  share  alike,  to  Mrs. 
Wllhelmlne  Wetz,  Mrs.  Caroline  Wets,  Mrs. 
Nuhn.  Mrs.  Ruederich,  Rudolph  Stolte,  and 
Henry  Stolte.  Jacob  Wetz,  a  son-in-law,  was 
appointed  Independent  executor  of  the  will. 

The  court  properly  Instructed  the  jury  tbat 
all  the  formal  requirements  of  the  law  had 
been  compiled  with  In  the  execution  of  tbe 
will,  and  the  matter  went  before  the  Jury  on 
the  question  of  undue  Influence  and  fraud 
upon  the  part  of  the  proponents  of  tbe  wUL 
By  the  charge  the  Issues  were  still  further 
narrowed  by  confining  tbe  Inquiry  to  state- 
ments made  in  regard  to  a  comic  valentine 
received  by  the  testatrix. .  Appellees  do  not 
complain  of  the  Issues  of  undne  Influence  and 
fraud  being  confined  by  the  court  to  the  mat- 
ter of  tbe  comic  valentine,  and  to  the  discus- 
sion of  that  matter  alone  this  opinion  Is  di- 
rected. There  was  consldM-able  evidence  as 
to  the  Impaired  condition  of  the  mind  and 
body  of  the  testatrix  previous  to  and  at  the 
time  of  tbe  execution  of  the  will,  but  the 
«Tldence  failed  tb  show  a  lack  of  testameu- 
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tary  capacity.  It  Is  a  rnle  goTcrnfng  in  88- 
certalning  whether  undue  Influence  vaa  ex- 
erted orer  the  mind  of  a  testator  that  the  in- 
fluence was  such  that  It  Induced  the  tes- 
tator to  act  contrary  to  his  own  wishes,  and 
to  make  a  dUfereut  will  from  what  he  would 
hare  made  if  he  had  been  left  free  to  exer- 
clae  bis  own  wishes  and  desires  according  to 
his  own  Judgment  and  discretion.  As  said 
in  UnderhUl  on  WUls,  1 125:  "His  mind  must 
have  been  hindered  and  restrained  in  its 
actions.  And  it  la  not  material  whether  bis 
volition  was  overcome  by  threats  or  fear, 
or  by  ftilsehoods,  Importunities,  or  annoy- 
ances. Xf  the  Influence  was  sufQdent  to  con- 
strain him  to  do  what  was  against  hlB  will, 
so  that  his  testament  speaks  the  mind  of  an- 
other, and  not  his  own,  it  Is  undue,  and  tlie 
will  Is  void.  His  free  agency  must  have  been 
destroyed  by  the  Influence  brought  to  bear 
npon  him,  and  it  is  not  material  how  this 
was  done,  so  long  as  he  was  unable  to  resist 
through  weakness  or  fear  or  the  desire  for 
peace  and  quiet."  Xo  matter  how  great  the 
frand  may  hare  been,  nor  how  rigorous  and 
active  the  influence  produced  upon  and  ex- 
erted over  the  testator,  they  would  not  avail 
to  set  a^de  the  will  unless  they  were  suffi- 
cient to  overcome  the  volltlim  and  dcsli'e  of 
the  testator.  Patterson  v.  liunb  (Tex.  (^v. 
App.)  52  S.  W.  98;  Barry  V.  Graclette  (Tex. 
Olv.  App.)  71  S.  W.  309.  As  said  hi  the  last- 
nametl  case:  "His  free  iif^ency  must  have 
been  destroyed  by  the  Influence  brought  to 
bear  upon  him.  And  it  Is  not  material  how 
tills  was  done,  so  long  as  he  was  unable  to 
resist,  either  through  weakness  or  fear  or 
desire  for  peace  and  quiet.  It  must  also  be 
kept  in  mind  that  the  undue  Influence  must 
have  acted  directly  on  tlie  mind  of  the  testa- 
tor at  the  time  of  execution  of  the  will."  Not 
every  influence  brought  to  bear  upon  the 
mind  of  a  testator  by  a  beneficiary  will  be 
classed  as  undue  infiuence.  Persuasion,  en- 
treaty, cajolery,  importunity,  argument,  In- 
tercession, and  solicitation  are  permissible, 
and  cannot  be  held  to  be  undue  Influence,  un- 
less they  subverted  and  overthrew  the  will 
of  the  testator,  and  caused  him  to  do  a  thing 
that  he  did  not  desire  to  do.  No  more  could 
a  will  made  from  mere  persuasion,  entreaty, 
or  argument,  which  lias  been  weighed  and 
considered  by  the  testator,  and  his  own  miud 
made  up  and  voluntarily  formed,  be  classed 
as  undue  influence,  than  could  the  arguments 
of  counsel  to  a  court,  which  are  weighed  and 
considered  In  arriving  at  a  Just  conclusion 
as  to  the  law  of  the  case,  be  denominated 
undue  Influence. 

The  will  in  this  case  cannot  be  Impeached 
on  the  ground  of  testamentary  incapacity, 
for  the  facts  established  that  Mrs.  Stoite 
knew  what  she  was  doing  and  was  carrying 
Into  effect  an  intention  that  had  been  formed 
for  years.  She  had  formed  a  prejudice 
ni^ainst  her  daughter  In  1896,  when  she  re- 
ceived a  comic  valentine  which  she  beli^vetl 
was  sent  her  by  her  danglitcr,  Louisa  Schneid- 


er. Her  mind  was  nevor  disabused  ot  Out  be- 
lief, but  on  the  other  hand  was  confirmed, 
not  by  the  representations  of  the  pzoptHiaitB 
the  will,  but  ratlwr  by  the  unfilial  can- 
duct  of  M».  SchneU»,  and  she  wrote  ber 
condemnation  of  the  course  of  ber  davgihter 
into  her  last  will  and  testament  Mia.  Btolte 
was  shown  to  have  been  a  woman  of  strong 
onei^  and  intelligence,  high  temi>er,  and 
violent  prejudices.  She  was  left  a  widow 
with  seven  children  and  property  valued  at 
some  three  thousand  dollars,  but  by  her  enecgy. 
economy  and  business  qualities,  she  amassed 
a  large  property  and  died  possessed  of  a 
fortune  valued  at,  perhaps,  ¥45,(X)0.  It  was 
hers,  the  ivoduct  of  years  of  toil,  and  perhaps 
prtvatioii.  She  had  the  absolute  right  of 
disposal  of  the  property.  Her  children  bad 
no  legal  right  to  any  portion  of  it,  and  she 
could  have  bequeathed  it  to  ai^  one  that 
she  desired.  There  may  have  been  scune 
moral  obligation  resting  upon  her  to  give  ber 
fortune  to  her  children,  but  su(di  obligation 
could  be  set  aside  by  her,  or  it  may  have 
been  destroyed  by  the  undntlful  and  onflllal 
conduct  of  the  children.  Whatever  social 
or  moral  obligations  she  may  have  owed  to 
her  children  could  be  destroyed  by  her  legal 
right  to  dispose  of  her  property  an  she 
deemed  advisable  and  prop«,  and,  unless 
she  was  induced  by  undue  and  Improper  in- 
fluences or  fraud  to  substitute  tbe  will  of 
anotber  for  her  own  In  executing  hw  wfll. 
It  must  stand  in  the  courts  of  the  country. 
When  It  was  established  that  the  testatrix 
was  in  possession  of  a  sound  and  disposing 
mind  and  memory,  and  that  the  formalities 
of  the  law  had  been  complied  with,  title  will 
should  have  been  admitted  to  probate,  unless 
undue  Influence  and  fraud  were  shown  to  bave 
existed,  and  to  have  dictated  the  disposition  of 
the  property.  The  undue  influence  herein 
mentioned  Is  often  confused  with  fraud*  as 
though  there  was  no  distinction  between 
them.  It  has  l>een  said  that  mere  misrep- 
resentation rarely  ever  arises  In  a  will  case, 
but  misrepresentation  or  fraud  is  nearly  al- 
ways accompanied  with  undue  influence: 
"Undue  Influence  upon  a  testator  consists  in 
substituting  virtually  tbe  will  of  the  person 
exercising  It  for  that  of  the  testator.  Fraud 
upon  the  testator  consists  In  making  that 
which  Is  false  appear  to  him  to  be  true,  and 
so  affecting  his  will.  Undue  influence  need 
not  be  attended  at  all  with  deception  or 
circumTention.  Fraud  need  not  be  attended 
with  undue  Influence,  except  In  so  far  as  tbe 
misrepresentation  amounts  to  influence. 
There  need  be  no  pressure,  such  as  Is  ne<»*- 
sary  to  constitute  Influencs."  1  Big.  Stand, 
p.  571. 

The  mere  fact  that  Mrs.  Stoite  may  have 
had  an  unjust  and  unreasonable  prejudice 
against  Mrs.  Schneider,  or  may  have  had  a 
wrong  impression  as  to  her  connection  with 
the  insulting  valentine  sent  to  her,  is  no  indi- 
cation In  Itself  that  she  was  prevented  from 
pi'ovldlng  for  Mrs.  Schneider  la  tbe  will  by 
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fraud  or  undue  influence.  If,  however,  her 
prejudice  against  her  daughter  was  engen- 
dered and  fostered  by  beneflciarles  under 
the  will,  a  different  case  would  be  present- 
ed. In  other  words,  If  the  beneflciarles  un- 
der the  will  bad  stated  to  Mrs.  Stolte  that 
Mrs.  Schneider  had  sent  the  Talentlne,  know- 
ing that  she  had  not  done  so,  and  thereby 
created  such  a  prejudice  against  Mrs.  Schneid- 
er as  to  cause  her  to  be  disinherited,  the  will 
would  be  Invalid.  The  false  statements  must 
baTe  been  made  to  the  testatrix  by  the 
beneflciarles  under  the  will,  or  through  their 
procurement  or  agency.  They  cannot  be  held 
responsible  for  the  unauthorized  statement  of 
any  one,  no  matter  how  closely  connected 
by  ties  of  blood  or  marriage.  The  facts 
found  in  the  record  shov  that  Mrs.  Schneid- 
er testified  that  her  mother  told  her  on  the 
day  that  the  valentine  was  received  that 
Mrs.  Rudolph  Stolte  had  told  her  that  Mrs. 
Schneider  had  sent  the  valentine.  Mrs.  Ru- 
dolph Stolte,  presumably,  was  the  wife  of 
Rudolph  Stolte.  Henry  Stolte  said  his  moth- 
er said  Mrs.  Rudolph  Stolte  told  her  the  same 
thing,  and  also  said  that  Rudolph  and  Mrs. 
Nuhn  believed  Mrs.  Schneider  sent  the  valen- 
tine. Mrs.  Rudolph  Stolte  evidently  believed 
her  statement  to  be  true,  because  she  charged 
Mrs.  Schneider  with  sending  the  valentine 
after  the  death  of  testatrix.  Carl  Reichart 
swore  that  the  testatrix  told  blm  that  she  had 
showed  the  valentine  to  "other  people,"  and 
tbey  had  said  Schneider  bad  sent  It  Schneid- 
er was  Mrs.  Louisa  Schneider's  husband. 
She  told  that  witness  that  Franz  Nuhn  had 
told  her  that  Schneider  sent  it.  Who  Franz 
Xohn  was  does  not  appear.  Ed  Stewart  said 
the  testatrix  told  him  the  Schuelders  had 
sent  the  v^alentine,  but  did  not  give  her  means 
of  knowledge.  Mrs.  Wolfe  testified  that  tes- 
tatrix wanted  to  see  Mrs.  Schneider,  and 
Mrs.  Nuhn  said  she  did  not  want  her.  and 
that  testatrix  ought  not  to  give  Mrs.  Schneid- 
er any  of  the  property,  because  she  had  caus- 
ed so  much  trouble  to  her.  This  is  the  whole 
of  the  evidence  offered  by  the  contestanta 
ns  to  the  valentine.  Not  one  of  the  bene- 
flciarles In  the  will  was  shown  to  have  any 
connection  with  the  statements  made  to  the 
testatrix  in  regard  to  the  valentine,  except 
tbroogh  the  evidence  of  Henry  Stolte  to 
the  effect  that  his  mother  had  said  that  Ru- 
dolph and  Mrs.  Nuhn  believed  Mrs.  Schneider 
had  seat  it.  If  they  believed  she  had  sent 
it  ft  was  not  a  fraud  or  the  exercise  of  un- 
due Influence  to  say  so.  This  belief  seems 
lo  bare  been  expressed  long  before  the  will 
was  executed.  Mrs.  Schneider  charged  Mrs. 
Rudolph  Stolte  with  stating  that  she  bad 
f«ent  the  valentine.  If  she  did  so  state.  It 
was  not  shown  that  she  made  the  statement 
with  the  knowledge  or  consent  of  her  hus- 
band or  any  other  beneficiary.  The  Jury 
were  permitted  to  consider  but  one  subject 
bearing  on  fraud  and  undue  Influence,  and  ap- 
pellees contend,  in  their  brief  that  the  charge 
IR  that  respect  was  right,  and  that  was  the 


statements  in  regard  to  the  comic  valentine; 
and  to  Justify  a  finding  that  the  pn^nents 
of  the  will  had  used  undue  influence,  It  was 
incumbent  upon  the  contestants  to  show  that 
the  statements  were  fals^  that  proponents 
knew  they  were  false,  and  were  made  to  the 
testatrix  with  the  Intent  to  induce  her  to 
disinherit  Mra.  Schneider.  The  testimony, 
however,  does  not  go  to  that  extent,  but,  on 
the  other  hand,  shows  that  a  belief  was  ex- 
pressed that  Mrs.  Schneider  had  sent  the 
valentine.  There  la  nothing  to  Indicate 
whether  the  statements  of  any  of  the  propon- 
ents or  Mrs.  Rudolph  Stolte  were  made  be- 
fore or  after  the  testatrix  had  expressed  her 
opinion  that  Mrs.  Schneider  Ind  amt  the 
fatal  valentine. 

Let  it  be  conceded  that  up  to  the  time 
that  the  valentine  was  received  the  most 
amicable  feelings  existed  between  the  testa- 
trix and  Mrs.  Schneider,  It  does  not  follow 
that  her  opinion  was  not  formed  from  her 
independent  thought  and  reasoning,  but  from 
what  was  said  by  her  other  children.  Nor  Is 
it  a  logical  deduction  that  because  the  testa- 
trix was  greatly  Incensed  by  the  supposed 
lmiffOi»ar  conduct  of  her  daughter,  and  that 
such  anger  was  Inspired  or  Intensified  by  re- 
marks made  at  the  time  of  the  reception  of 
the  valentine,  such  statements  caused  that 
daughter  to  be  given  less  of  the  property 
than  the  other  children.  That  may  have 
been  the  beginning  of  her  resentment  against 
her  daughter,  but  it  cannot  be  said  that  it 
caused  the  execution  ot  the  will  In  the  form 
It  assumed.  On  the  other  band,  it  was  prov- 
ed that  at  flrst  Mrs.  Nuhn  was  associated  by 
testatrix  with  Mrs.  Schneida  in  the  sendhkg 
of  the  obnoxious  paper,  and  on  the  occasion 
of  the  conversation  held  by  Mrs.  Nuhn  and 
Mrs.  Schneider  with  their  mother,  the  most 
of  the  anger  and  violence  of  the  jbestatrlx 
was  directed  towards  Mrs.  Nuhn.  The  latter, 
however,  when  her  mother  became  sick  about 
a  year  after  the  reception  of  the  valentine 
w«it  to  her,  and  by  her  love  and  devotion 
obtained  a  reconciliation  with  her,  which 
lasted  to  the  death  of  the  testatrix.  After 
that  conversation  on  the  day  the  valentine 
was  received,  when  her  denial  of  having  sent 
it  was  not  accepted  as  true,  Mrs.  Schneider 
never  entered  her  mother's  house,  nor  ever 
spoke  to  her,  although  she  met  ber  several 
times.  When  she  was  sick  the  dai^htw  nev- 
er visited  her,  and  sl^e  seeks  to  Justify  her 
unnatural  conduct  by  saying  that  her  mother 
nevCT  spoke  to  her  The  aged  woman  labors 
ed  under  the  belief  that  it  vras  the  duty  of 
the  younger  woman  to  come  to  her  for  recon- 
ciliation, and  that  she  would  have  become 
reconciled  with  her  daughter  is  shown  by 
what  she  said,  and  by  her  reconciliation  with 
the  other  daughter.  The  dictates  of  filial  love 
and  respect,  It  would  seem,  should  have 
prompted  the  daughter  to  have  laid  aside  all 
feelings  of  anger,  resentment,  or  pride,  and 
to  have  sought  reconciliation  with  h&e  aged 
mother,  who,  according  to  the  proof  of  ap- 
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pellees,  was  sick  and  decrepit  for  years  before 
her  death.  But  the  daughter  did  not  respond 
to  any  such  peaceful  and  praiseworthy  senti- 
ments, If  they  entered  her  mtnd  and  heart; 
never  sought  her  mother  until  she  was  im- 
portuned to  do  80  by  proponents,  when  she 
was  unconscious  on  her  deathbed,  and  the 
hour  for  reconciliation  and  foiglTeneai  was 
forever  gone. 

The  evidence  falls  to  establish  that  the  re- 
sentment of  the  testatrix,  which  culminated 
in  her  will,  was  kept  alive  by  the  suggestions 
of  proponents  In  regard  to  the  valentine,  but 
rather  that  the  obduracy,  pride,  continued 
hardness,  Indifference,  neglect,  and  disregard 
of  the  daughter  to  her  mother  through  a 
series  of  years  added  fuel  to  the  fire  of  re- 
sentment kindled  by  the  reception  of  the  val- 
entine. The  example  of  Mrs.  Xuhn  shows 
that  It  could  have  been  smothered  and  ex- 
tinguished by  kindness  and  attention,  but  the 
opportunity  was  neglected.  The  natural  bar- 
Test  of  such  a  coarse  of  conduct  was  resent- 
ment by  the  mother  and  disinheritance  of  the 
daughter.  Before  her  desires  can  be  frus- 
trated, and  her  written  wishes  rendered  nuga- 
tory, it  must  clearly  appear  that  the  will  was 
not  the  outcome  of  her  volition,  but  was  the 
product  of  the  fraud  or  undue  Influence  of 
appellants.  The  evidence  tells  to  meet  that 
demand. 

It  will  be  unnecessary  to  discuss  the  vari- 
ous assignments  of  error.  The  cause  having 
been  tried  by  Jury,  Judgment  will  not  be  ren- 
dered in  thto  court,  but  the  Judgment  will  be 
reversed,  and  the  canae  remanded. 

On  Rebearlng. 

(Feb.  S.  1903.) 

The  appellants  refer  this  court  to  the  case 
of  Henne  v.  Moultrie,  77  S.  W.  607,  8  Tex. 
Ct.  Rep.  768,  as  sustaining  their  contention 
that  Judgment  should  be  rendered  In  this 
court  probating  the  will  of  Henrietta  Stolte. 
That  decision  enunciates  no  new  doctrine  as 
to  the  state  of  the  evidence  Justifying  ren- 
dition of  Judgment  by  appellate  courts,  bat 
Is  simply  a  reiteration  of  other  decisions. 
When  there  Is  no  evidence  to  sustain  a  Judg- 
ment, the  Court  of  Civil  Appeals  may  render 
Judgment  for  the  appellant,  or  may  reverse 
and  remand,  as  it  may  deem  best.  It  la  a 
matter  of  discretion  which  course  the  court 
win  pursue.  If  the  evidence  is  conflicting, 
but  a  strong  preponderance  of  It  Is  against 
the  Judgment,  the  only  proper  disposition  of 
the  case  is  to  reverse  the  Judgment  and  re- 
mand the  cause.  Patrick  v.  Smith,  90  Tex. 
267,  38  S.  W.  17;  Stevens  v.  Masterson,  90 
Tex.  417,  39  S.  W.  292,  921.  We  do  not  think 
the  facts  in  this  case  bring  it  within  the  rule 
first  above  stated,  and  this  court  therefore 
has  no  authority  to  render  Judgment.  It 
would  seem  from  the  opinion  In  the  Henne 
V.  Moultrie  Case  that  the  same  rule  prevails 
In  cases  tried  by  Jury  as  In  those  tried  by  the 
court,  and  the  concludli^  portion  of  the  or^ 


lual  opinion  of  this  court,  which  bases  the 
refusal  to  render  on  the  fact  that  the  canae 
was  tried  by  Jury,  will  be  eliminated  there- 
from. 

The  motion  Is  overruled. 


METROPOLITAN  LIFE  INS.  OO.  T. 
GIBBS.* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  23» 
1908J 

IN  SURANCE-POLICIBS— CONDITIONS-WAIVER— 
HEPRBSBNTATIONS  —  APPLICATIONS  —  KVl- 
DENCE—TBIAi— CONDUCT  OF  ATTORNBT— AP- 
PEAL—R  KCO  B  D— RE  VIBW—P  RBJUDI C  B. 

1.  A  remark  of  plaintiff's  counsel,  in  the  pres- 
ence and  hearing  of  the  jury,  that  defesdaat'a 
counsel  "must  not  like  the  Jury,"  will  be  pre- 
sumed to  have  been  without  prejudice,  where 
there  was  nothing  in  the  record  to  indicate  that 
the  jury  was  influenced  thereby. 

2.  Sayles'  Ann.  Civ.  St.  1897.  arts.  1931,  1033, 
authorized  the  appointment  of  a  temporary  ad- 
ministrator for  the  prosecution  of  a  suit,  and 
declared  that  the  appointment  shell  cease  at 
the  succeeding  term  of  the  county  court,  unless 
continoed  in  f<Ki:e  by  an  order  entered  on  the 
minntes  in  open  court.  HeU,  that  where  a  tem- 
porary administrator  was  appointed  to  sue  on  a 
policy  of  Insurance  in  December,  1902,  and  at 
the  March  term  of  the  county  court  his  appoint- 
ment was  continued,  proof  of  Us  appointmoit 
and  the  contlnnadon  theretrf  was  properiy  ad- 
mitted in  evidence  in  the  action  on  the  policy 
to  establish  plalntifTs  capacity  to  sue. 

3-  Only  the  grounds  set  forth  in  the  bill  of 
exceptions  for  the  exclusion  of  evidence  will  be 
noticed  la  the  appellate  court,  thon^  other 
grounds  are  embodied  In  the  asdgnnwnta  of 
error. 

4.  Where,  In  an  action  on  a  policy,  a  witness 
stated  that  he  paid  the  premium  to  insoro's 
agent,  the  admission  of  evidence  that  he  re- 
ceived the  money  from  deceased,  and  that  de- 
ceased told  him  to  pay  the  money  to  defendant's 
agents,  was  without  prejudice. 

5.  la  ao  action  on  an  insurance  [wlicy,  an 
objection  to  a  card  notifying  deceased  of  the 
maturity  of  a  premium  as  immaterial  and  Ir- 
relevant was  properly  overruled. 

6.  in  an  action  on  a  policy,  evidence  that  the 
Insurer's  superintendent  stated  that  insarer 
would  not  pay  the  policy,  and  would  not  furnish 
blanks  for  proof  of  death,  because  the 
miums  had  not  been  paid,  was  admissiUe  to 
show  a  waiver  of  proofs  of  death. 

7.  The  fact  that  witness,  at  the  time  he  n- 

Saested  blanks  on  which  to  make  proofs  of 
eatb  in  order  to  perfect  a  claim  on  a  life  In- 
surance policy,  had  not  been  appointed  iosnred'a 
administrator,  and  was  not  authorised  to  re- 
ceive payment,  did  not  prevent  the  refusal  of 
insurer's  agent  to  furnish  blanks  for  proof  of 
death  on  the  ground  that  there  was  no  liability 
on  the  pdicy  from  operating  as  a  waiver  of 
proofs  of  death. 

8.  An  assignment  of  error  to  the  exclusion  of 
evidence  cannot  be  reviewed  where  the  gronnds 
of  the  objection  to  the  evidence  are  not  stated 
in  the  bill  of  exceptions. 

9.  In  an  action  on  a  life  insursnce  policy  by 
insured's  special  administrator,  the  widow  of  in- 
sured was  not  a  necessary  party. 

10.  Where  a  life  Insurance  policy  provided  thst 
the  representations  and  answers  made  in  the 
application,  which  was  made  a  part  of  the 
policy,  were  warranties,  and  the  policy  provided 
that  the  contract  between  the  parties  was  com- 
pletely set  forth  in  the  policy  and  the  apidiet- 
tion  therefor,  taken  together,  and  tiie  policy 

*R«hearlni  denied  Fsbmsrr  t,  IMK. 
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contained  what  purported  to  be  a  copy  of  the 
application,  alleged  answers  to  qnestioiiB  not 
shown  in  the  appUcfttion  coi^  in  the  policy 
were  immaterial. 

11.  A  clause  in  a  policy  of  Ufe  iiuurance  ex- 
empting the  insnrer  from  liability  until  actual 
payment  of  premium  may  be  waived. 

Appeal  from  District  Goort,  Bexar  Comity; 
8.  J.  Brooks,  Judge. 

Action  by  A.  F.  GIbbs  against  the  Metro- 
politan Life  Insnrance  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

KeUer  &  Keller  and  Mason  Wllllama»  for 
appellant  Webb  ft  Goetti,  tor  appellee. 

Vl4%  J.  This  is  a  salt  on  a  policy  of  In- 
surance on  the  life  of  Ernest  B.  Olbbs,  de- 
ceased, prosecuted  by  the  temporary  admin- 
istrator against  appellant  Tbe  trial  result- 
ed In  a  verdict  and  Jndgmoat  ft>r  ffiOO.  wltb 
Interest  at  6  per  cent,  per  annum  from  May 
1,  1901.  Appellant,  on  February  13, 1901,  In- 
sured Bmest  E.  Glbbs  in  the  sum  of  $600, 
and  paymrat  of  the  premium  In  advance  was 
waived.  The  premium  was  paid  In  April, 
1901,  a  short  time  before  the  death  of  the 
Insured. 

The  first  assignment  of  error  complains  of 
a  remark  made  by  appellees*  oounsel,  during 
a  prtifmlnary  discussion.  In  tbe  hearing  and 
presence  of  the  Jury,  that  counsel  for  appel- 
lant "must  not  like  fbe  Jury.*'  While  the  re- 
mark was  Inappropriate  and  lU-tlmed,  it  Is  of 
such  a  trivial  character  that  It  cannot  be 
sopposed  that  It  hiflnenced  the  verdict  of  a 
Jury,  which  It  must  be  presumed  was  com- 
posed of  men  of  average  honesty  and  Intelli- 
gence. Nothing  In  the  record  Indicates  tttat 
tbe  Jury  was  Influenced  by  it 

In  December,  1908,  A.  F.  GMbbs  was  ap- 
pointed temporary  administrator  of  the  es- 
tate of  Ernest  B.  CHbbs,  deceased,  and  he 
was  autho^zed  to  make  bimself  a  party  to 
this  suit  which  was  then  poidlng  In  tiw  dis- 
trict court  of  the  Fifty-Seventh  Judicial  Dis- 
trict At  the  March  term  of  the  county 
court  tbe  temporary  letters  were  continued 
with  the  same  powers  granted  to  tbe  adminis- 
trator. The  iffoof  of  appointment  of  tbe 
tempwary  administrator  and  of  his  continua- 
tion In  that  capacity  were  properly  admitted 
In  evidence.  The  temporary  administrator 
was  appointed  fbr  the  puniose  of  prosecuting 
this  suit  his  powers  b^ng  defined  as  requir- 
ed 1^  statute.  BayleS*  Ann.  Civ.  St  1897,  art 
1931.  The  appointment  would  have  ceased 
at  the  succeeding  term  of  the  county  court 
had  it  not  been  contbmed  In  force  by  an  order 
entered  upon  tbe  minutes  In  open  court  That 
It  might  be  so  continued  la  contemplated  by 
the  language  of  the  statute.  Article  1033. 
The  county  court  bad  the  authwlty  to  ap- 
point a  t«aporary  administrator  to  prosecute 
the  suit  and  to  continue  such  temporary  ad- 
ministration  so  long  as  was  necessary  to  ac- 
complish Hie  ends  of  the  wlglnal  aroolnt- 

f  U.  Sm  Inninnc*^  toL  n,  Cmt.  DJf.  |i  m,  W. 


ment  Railway  r.  Hook,  00  Tex.  Cal- 
lahan V.  Houston,  78  Tex.  494,  14  S.  W.  1027. 
In  speaking  on  this  subject  In  WllUamB  v. 
Bank,  91  Tex.  651,  45  S.  W.  690,  the  Supreme 
Court  said:  "The  probate  court  which  ap- 
pointed Williams  temporary  administrator 
had  the  authority  at  the  next  succeeding  term 
to  continue  the  appointment,"  etc. 

Appellee  was  permitted  to  testify  that  his 
deceased  brother,  on  March  23, 1901,  had  given 
him  94.56  with  wUch  to  pay  the  premium 
due  on  his  policy,  and  had  told  tbe  witness 
to  pay  it  to  Wendlandt  or  Mowry,  who  were 
agents  of  appellant  The  testimony  as  to 
deceased  giving  the  money  to  appellee  to 
pay  to  the  agent  was  objected  to  as  Irrelevant 
and  immaterial,  and  as  not  being  a  dellvei^ 
to  the  company.  Tbe  witness  was  then  ask- 
ed, "What  did  your  brother  tell  you  about 
the  money?"  to  which  appellant  objected  on 
the  ground  that  It  was  a  self-serving  declara- 
tion. In  this  court  appellant  seeks  to  have 
the  admission  of  the  testimony  and  asking  of 
the  question  declared  erroneous,  not  only  on 
the  grounds  set  out  In  the  bill  of  exceptions, 
but  on  the  additional  ground  that  the  wit- 
ness should  not  have  been  permitted  to  tes- 
tify to  statements  made  to  him  by  deceased. 
Only  the  grounds  set  forth  in  the  bill  of  ex- 
ceptions for  the  exclusion  of  evidence  will  be 
noticed  in  an  appellate  court  although  other 
grounds  be  embodied  In  assignments  of  error. 
Kimmarle  v.  Railway,  76  Tex.  686,  12  S.  W. 
698. 

In  view  of  the  fact  that  the  witness  stated 
that  he  paid  the  money  to  Wendlandt,  the 
agent  of  appellant  for  the  premium.  It  was 
Immaterial  bow  he  got  It  or  what  deceased 
said  to  hlm,  and  the  evidence  complained  of 
could  not  have  Injured  It  In  any  manner 
whatever. 

It  was  not  error  to  admit  to  evidence  a 
card  written  by  appellant  In  which  deceased. 
E.  EI  Glbbs,  was  notified  that  a  premium 
was  due  in  May,  1801.  It  la  not  claimed  by 
appellant  that  Its  introduction  caused  any  to- 
Jury  to  Its  cause,  the  sole  ground  of  objec- 
tion to  it  being  that  It  was  Irrelevant  and  Im- 
material. 

Appellee,  over  the  objection  of  appellant 
testified  that  after  the  death  of  IL  E.  Glbbs 
he  took  the  policy  of  tosnrance  to  Cleveland, 
appellant's  superintendent  at  San  Antonio, 
and  asked  him  what  the  company  Intended  to 
do  about  It  and  he  replied  that  It  would  not 
pay  the  policy,  because  all  the  premiums  were 
not  paid.  He  also  asked  Cleveland  tor  blanks 
on  which  to  make  out  a  certificate  of  death. 
Cleveland  replied  that  the  company  would 
not  pay  the  policy,  and  that  there  was  no  use 
giving  appellee  any  blanks.  The  evidence 
was  objected  to  on  the  grounds  that  there 
were  no  pleadings  to  support  the  testimony; 
that  Cleveland  was  not  the  proper  party  from 
whom  payment  or  blanks  should  have  been 
demanded;  that  appellee  at  that  time  was 
not  temporary  administrator,  and  had  no  au- 
thority to  aik  for  money  or  blanks,  and  any 
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statement  made  to  him  would  not  blDd  tbe 
company.  The  objections  are  fallacious  and 
untenable.  There  was  no  attempt,  through 
the  eridence  In  question,  as  contended  by  ajf- 
pellant,  to  vary  the  contract,  or  to  show  a 
waiver  of  a  forfeiture  or  the  reception  of  pre- 
miums In  arrears,  and  the  clause  of  the  policy 
which  attempted  to  retain  the  power  to  do 
any  of  the  things  mentioned  exclusively  In 
the  hands  of  the  president,  vice  president,  or 
secretary  was  in  no  manner  infringed  by  the 
Introduction  of  the  evidence.  The  evidence 
was  Introduced  to  show  a  waiver  of  proofs  of 
death,  and  was  admissible  for  that  purpose. 
Cohen  v.  Ins.  Co.,  67  Tex.  325,  3  8.  W.  296, 
GO  Am.  Rep.  24;  Insurance  Co.  v.  Lee,  73 
Tex.  641,  11  S.  W.  1024;  Insurance  Co.  v. 
Rivers.  9  Tex.  Clr.  App.  177,  28  S.  W.  453. 
While  appellee  may  not  have  had  the  author- 
ity to  receive  the  money  due  on  the  policy  at 
the  time  he  had  the  conversation  with  Cleve- 
land, that  did  not  preclude  him  from  testify- 
ing that  the  agent  of  the  company  stated 
that  the  policy  would  not  be  paid,  and  blanks 
on  which  to  make  proofs  of  death  would  not 
be  furnished.  Appellee  could  swear  to  those 
facts,  and  they  were  Just  as  binding  on  the 
company  as  though  made- to  a  ten^porary  or 
any  other  kind  of  adminiatrator.  What  has 
been  said  will  apply  as  well  to  the  declnra- 
tlo&B  of  Wendlandt,  the  assistant  superin- 
tendent. Payment  was  not  dented  because 
appellee  mts  not  authorized  to  receive  it. 
but  was  denied  on  the  ground  that  the  policy 
was  void  by  reason  of  failure  to  pay  the  Srst 
premium. 

The  eleventh  assignment  of  error  is  design- 
ed to  present  error  In  the  court  excluding  the 
written  application  of  E.  E.  Glbbs  for  lusur- 
ance.  It  cannot  be  considered,  because  the 
grounds  of  objection  to  the  Introduction  of 
the  testimony  are  not  stated  In  the  bill  of  ex- 
ceptions on  which  the  assignment  of  error  to 
based.  Johnson  v.  Crawl,  55  Tex.  571;  Kolp 
V.  Specht.  11  Tex.  Clr.  App.  685,  33  a  W. 
714;  Schoch  T.  San  Antonio  (Tex.  Clr.  App.) 
57  S.  W.  893. 

The  fifteenth  assignment  of  error,  com- 
plaining of  the  court's  action  In  overruling 
the  numerous  special  exceptions,  are  without 
merit.  The  wife  of  the  deceased  was  not  a 
necessary  party  with  the  temporary  admin- 
istrator as  a  plaintifT.  The  petition  anfflclent- 
ly  alleged  the  terms  and  conditions  of  the  pol- 
icy necessary  to  a  proper  prosecution  of  the 
suit 

It  is  provided  in  the  policy  that  the  repre- 
sentations and  answers  made  in  the  applica- 
tion, which  is  made  a  part  of  the  tmlicy,  are 
warranties,  and  that  untrue  answers  will 
render  the  policy  void.  In  that  application 
deceased  was  not  asked  whether  he  was  mar- 
ried or  single,  and  It  does  not  matter  what 
may  have  been  answered  aside  from  the  facts 
disclosed  In  the  policy,  for  It  Is  provlilpd 
therein:  "The  contract  between  the  pnrties 
liereto  la  completely  set  forth  In  tbls  policy 


and  the  application  therefor,  taken  together." 
Immediately  following  that  provision  Is  what 
la  denominated  "Copy  of  Application  for  This 
Policy."  If  deceased  made  another  applica- 
tion, the  provisions  of  the  policy  have  no  ref- 
erence  to  that,  but  to  the  ona  copied  In  the 
policy. 

It  is  well  settled  that  a  clause  in  a  pol- 
icy exempting  the  insurer  from  liability  un- 
til actual  payment  of  the  premium  may 
be  waived  by  the  insurer  or  its  authoris- 
ed agent,  and  the  contract  of  insurance  will 
become  binding.  Train  v.  Ins.  Co.,  62  N. 
T.  598;  Bodine  v.  Ins.  Co.,  51  N.  Y.  117. 
10  Am.  Rep.  566;  Assurance  3oc.  t.  OIlTer. 
22  Tex.  Ctv.  App.  8,  53  S.  W.  5M.  The  facts 
and  ch-cumstancea  showed  a  waiver  upon  the 
part  of  appellant  as  to  payment  of  the  premi- 
um in  advance.  It  was  afterwards  paid  and 
accepted. 

The  charge  loesented  ttw  law  applicable  to 
the  Isanes  raised  by  the  pleadings  and  evi- 
dence. 

Xone  of  the  assignments  of  error  Ui  well 
taken,  and  the  Judgment  to  affirmed. 


BMALLW(X>D  T.  LOVE.* 
(OooTt  of  CHtU  Appeals  of  Texas.  Jan.  9, 1004.) 

JtmOMBNTS—AMSNDUBNT— COSTS. 

1.  A  court  has  no  poww  to  amend  its  Judg- 
ment after  the  adjoomment  of  the  term  at 
which  it  was  rendered,  except  ta  die  manner 

provided  -by  statute. 

2.  On  reDdition  of  JodgmKnt  the  adjndsing  of 
costs  against  a  party  was  a  judicial  act  and 
a  part  of  the  jndgment,  and  the  judgment  could 
not  be  amended  as  to  costs  after  toe  adjourn- 
ment of  the  term  at  which  it  was  rendered, 
except  in  the  manner  provided  bj  statute. 

Appeal  from  OoWn  County  Court;  F.  E. 
Wilcox.  Judge. 

Action  by  Ike  Smallwood  against  W.  H. 
Love.  After  a  Judgment  was  rendered  in 
faror  of  Smallwood,  the  court  sustained  a 
motion  by  Love  to  tax  costs  of  tiie  coun^ 
court  against  Smallwood,  and  he  appeals. 
The  Judgment  as  amended  reversed,  and  the 
original  Judgment  affirmed. 

H.  L.  Davis  and  J.  N.  Qrisham,  for  ap- 
pellant. Garuett  A  Smith  and  A.  8.  Dickin- 
son, for  appellee. 

RAINET.  C.  J.  Thla  suit  originated  In  the 
Justice  court,  and  after  Judgment  an  appeal 
was  taken  to  the  county  court,  where,  at  the 
December  term,  Judgment  was  rendered  in 
favor  of  Smallwood  for  actual  damages  In 
an  amount  In  excess  of  the  amount  awarded 
Love,  and  the  costs  of  both  courts  were  ad- 
Judged  against  Love.  At  the  succeeding 
February  term  of  court  Love  filed  a  motion 
to  amend  the  Judgment  so  as  to  adjudge  the 
costs  of  the  county  court  against  Smallwood. 

'Rehntrlng  a«al«d  JaauBry  SO,  UtX. 

1 1.  Sm  JudKmu^  VOL  M,  Cant  DIs.  1  fitt. 
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which  motion  to  amend  the  judgment  was 
sustained  by  the  court,  and  Judgment  enter- 
ed accordingly.  This  action  of  the  court  was 
error. 

It  Is  well  settled  that  a  court  In  this  state 
has  no  power  to  amend  Its  judgments  after 
the  adjournment  of  the  term  at  which  It 
was  rendered,  except  in  the  manner  provided 
by  the  statute.  The  amendment  In  this  In- 
stance is  not  within  the  provision  of  the 
statute.  The  principle  here  annoimced  Is 
not  controverted,  but  it  is  contended  that 
the  motion  herein  was  only  to  retax  costs. 
This  we  do  not  think  correct.  The  adjudg- 
Ing  of  the  costs  against  Love  was  a  Judicial 
act,  and  It  became  as  much  a  part  of  the 
Judgment  as  any  other  part  thereof.  Hedge- 
coie  T.  Conner  (Tex.  CIv.  App.)  43  S.  W.  322. 

The  conrt  being  without  Jurisdiction  to 
amend  the  Judgment  at  a  subsequent  term, 
the  action  of  the  conrt  on  the  motion  to 
amend  is  a  nullity,  and  said  action  is  here 
reTersed  and  said  motion  dismissed. 

Ab  It  appears  from  the  record  that  the  as- 
signments of  error  predicated  upon  the  action 
of  the  court  In  the  trial  of  the  case  are  with- 
out merit,  the  original  Judgment  rendered  at 
the  December  term,  1002,  of  the  county  court 
1b  affirmed. 


PBTER80N  T.  W.  J.  HARTIN3B1Z  &  BROS. 
(Conrt  of  GItU  Appeals  of  Texas.  Jan.  S,  1904.) 

CHATTEL  MORTGAQE—HXBCUTION— PROOF— 
EVIDENCB— ADUI8SIBILITT. 

1.  In  an  action  to  foreclose  a  chattel  mort- 
gmge  it  appeared  that  the  property  was  in  th« 
possesion  of  T.,  with  notice  of  vie  mortgage, 
who  was  made  a  party  defendant  for  the  pur- 
IMwe  of  foreclosure,  though  he  was  not  a  party 
to  the  mortgage.  Held,  that  the  admission  of 
the  mortgage  ra  evidence  over  T.'s  objection, 
without  proof  of  its  execution,  as  at  common 
Isw,  was  error. 

Appeal  from  Nacogdoches  County  Court; 
Bobt  Berger,  Judge. 

Action  by  W.  J.  MartlneB  &  Bros,  against 
M.  T.  Petersim  and  another.  Tram  ft  Judg- 
ment for  plaitttifr,  defendant  M.  T.  Peterson 
appeals.   On  rehearing.  Reversed. 

Mime  &  King,  for  appellant  Brewer  A 
HoOeeB,  for  appellees. 

OILIi,  J.  At  a  former  day  of  this  term  the 
Judgment  of  the  trial  court  in  this  cause  was 
affirmed  by  us  without  written  opinion.  The 
one  question  which  might  have  wrought  a 
different  result  we  thought  was  not  present- 
ed In  such  form  as  to  require  our  notice,  and, 
being  technical  In  its  character,  we  were  not 
inclined  to  relax  the  rules  in  order  to  consid- 
er It.  A  closer  Inspection  of  the  bill  of  ex- 
ceptions has  ccmvlnced  us  that  ttie  point  Is 
fairly  before  us  for  decision,  and  this  con- 
elusion  makes  it.necesaary  to  state  the  case 
and  the  question. 

The  plabitlff,  W.  J.  Martinez  &  Bros.,  sued 
one  M.  Peterson  on  'ft  promissory  note  for 
78  8.^.-26 


$334.20,  and  alleged  that  the  payment  there- 
of was  secured  by  M.  Peterson's  mortgage 
on  certain  railroad  ties.  A  foreclosure  of 
this  mortgage  was  sought,  and  It  was  further 
alleged  that  M.  T.  Peterson  was  In  posesslon 
of  the  ties  with  notice  of  the  mortgage.  For 
the  purposes  of  the  foreclosure  he  was  made 
a  party  defendant.  The  defendants,  after  de- 
murrer and  exception,  each  answered  by  gen- 
eral denial,  but  neither  lntai>osed  a  plea  of 
non  est  factum.  The  note  and  mortgage 
were  Introdnced,  and  the  ties  ware  shown  to 
be  In  possession  of  M.  T.  Peterson  vrlth  no- 
tice of  the  mortgage^  To  the  introduction  of 
this  mortgage  as  against  him,  and  its  consid- 
eration for  the  purpose  of  affecting  bis  rights, 
M.  T.  Peterson  objected  ou  the  ground  that 
the  execution  of  the  mortgage  was  not 
shown.  Though  the  purported  witnesses  to 
the  execution  of  the  mortgage  were  present 
In  court,  the  objection  was  overruled,  and 
the  witnesses  not  called.  Plaintiffs  obtained 
Judgment  against  both  defendants,  as  prayed 
for,  and  M.  T.  Peterson  has  appealed. 

The  admission  and  consideration  of  tills 
mortgage  against  appellant  over  bis  objection 
Is  the  question  referred  to  above,  and  the  er- 
rw  which  requires  the  granting  of  this  mo- 
tion and  the  reversal  of  the  Judgment.  A 
chattel  mortgage,  though  duly  registered,  Is 
not  admissible  against  one  not  a  party  there- 
to untii  Its  execution  is  proven  as  at  common 
law.  In  Betterton  v.  Echols,  8B  Tex.  212,  20 
S.  W.  63,  and  Ames  Iron  Woi*s'  v.  Chinn 
(Tex.  Civ.  App.)  38  S.  W.  247,  the  exact  point 
Is  decided. 

For  these  reasons  our  former  Judgment  Is 
set  aside,  and  the  Judgment  of  the  trial  court, 
tn  so  far  as  It  involves  the  rIghtSL  of  M.  T. 
Peterson,  is  reversed,  and  the  canae  remand- 
ed for  another  trial. 


SANGER  BROS.  T.  COLLUM  et  al.* 
(Conrt  of  CItU  Appeals  of  Texas.  Jan.  2, 1904.) 

BXECUnOH  PURCHASBR  OF  REALTY— THIRD 
PERSON'S  POSSESSION— NOTICE  OP  TITLE— 
REFERENCE  TO  RECORD  TITLE— RECORD  TI- 
TLE OF  HEIR. 

1.  Five  heirs  having  inherited  realty  in  com- 
mon, two  of  them  conveyed  their  interests,  by 
unrecorded  deed,  to  the  third,  and  the  fourth 
sold  to  the  fifth.  The  third  and  fifth  took  pos- 
session of  their  respective  portiona,  and  made 
an  oral  partition,  setting  up  atone  comers  and 
bnildlng  a  partition  fence.  A  Judgment  creditor 
of  the  first  heir  levied  on  his  supposed  un- 
divided interest,  and  became  the  purchaser  at 
the  execution  sale,  having  no  notice  of  the  ttdrd 
heir's  rights,  except  such  as  was  derived  from 
her  poBsessiou.  Held,  that  sncb  possession  would 
be  referred  to  her  record  title  as  co<t^ant  with 
all  of  the  heirs,  and  not  to  her  title  under  the 
unrecorded  deed  and  oral  partition;  and  hence 
the  execntloD  purchaser  acquired  a  good  title  to 
the  Interest  twnght. 

2.  The  fact  that  the  record  did  not  disclose 
the  co-tenancy  of  the  heirs,  but  termmated  with 
the  ancestor's  title,  did  not  affect  the  case,  as 
the  heirs  would  be  deemed  to  ludd  Uw  ■Bcastor'a 
record  title. 


*RetaeRring  denied  Januarj'  30,  1904. 
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3.  Judgment  creditors  havins  a  lien  on  realty, 
who  purchase  at  the  execution  sale  thereof  on 
the  faith  of  the  legal  and  apparent  equitable 
title  of  their  debtor,  stand  on  an  equal  footing 
with  bona  fide  yurchasere,  and  will  not  be  poat- 

Soned  to  a  prior  purchaser  from  the  debtor  on- 
er an  unrecorded  deed.  j 

Appeal  from  District  Court,  Wise  County;  i 
J.  W.  Pattereon,  Judge. 

Action  by  Sauger  Bros,  against  P.  F.  B.  ! 
Oollum  and  others.  Judgment  for  defendants,  | 
and  plaintiffs  appeal.   Reversed.  j 

W.  H.  BDllock  and  J.  M.  Basbam,  for  ap- 
pellants.  B.  B.  Carswell,  tor  appellees. 

SPSEB,  J.  In  1893  Mrs.  N.  Catea,  wbo 
owned  tbe  land  In  controTersy,  departed  this 
life  intestate,  leaving,  as  ber  sole  surrlvlng 
heirs,  C  D.  Cates.  R.  G.  Gates,  D.  C.  Gates, 
Mont  Gates,  and  Mrs.  P.  F.  B.  Collum,  the 
appellee.  Two  years  later  G.  D.  and  D.  C. 
Cates  sold  their  interest  In  the  land  to  ap- 
pellee, and  executed  to  her  a  deed  with 
coTenanta  of  general  warranty.  The  heirs 
named  were  children  of  the  Intestate,  and 
of  course  each  Inherited  an  undivided  one- 
ftCth  Interest  in  the  land.  Soon  after  the 
death  of  Mrs.  N.  Gates,  B.  O.  Catea  purchas- 
ed the  one-flfth  interest  of  Mont  Cates,  and 
afterwards  he  and  appellee  made  a  verbal 
partition  of  the  land  by  which  two-fifths  of 
same  was  set  apart  to  B.  G.  Catea,  and  the 
remaining  three-fifths  to  appellee,  Mrs.  CoN 
lum.  They  set  up  stone  comers,  and  a  lit- 
tle later  built  a  fence  between  them.  Ai>- 
pellee  has  at  all  times  since  been  in  pos- 
seraion  of  ber  said  three-flfths  of  the  land 
by  tenants,  though  she  boa  never  herself 
lived  thereon.  B.  G.  Catea  and  his  vendees 
have  also  been  in  possession  of  the  remain- 
ing two-fifths  of  tbe  land.   The  deed  from 

C.  D.  and  D.  CL  Cates  was  not  placed  of 
record  until  December  10,  1002.  In  1000 
ai^ellants  recovered  a  judgment  against  0. 

D.  Cates  and  others  in  the  district  court  of 
Wise  county  for  $800  or  |000,  and  In  the 
same  year  an  abstract  of  same  was  duly 
filed  and  recorded  in  Wise  county,  where 
the  land  In  controversy  lay.  Executions  have 
be«i  duly  Issued  upon  said  Judgment  so  as 
to  keep  the  same  alive  and  preserve  the 
judgment  Hen.  On  December  6,  1002,  an 
execution  was  Issued  on  said  judgment  and 
same  was  levied  on  the  interest  of  said  C.  D. 
Gates  in  said  land,  and  thereafter  the  same 
was  sold  under  said  execution  levy,  and  was 
purchased  by  appellants.  Appellants  insti- 
tuted this  suit  in  trespass  to  ti7  title  and  for 
partition,  seeking  to  recover  the  undivided 
one-flfth  interest  In  the  land  formerly  be- 
longing to  G.  D.  Cates.  Tbe  district  judge 
before  wbom  tbe  case  was  tried  held  that 
the  possession  of  appellee  was  notice  to  tbe 
world  of  her  claim  to  tbe  land,  and  that 
therefore  her  unrecorded  title  would  prevail 
over  the  title  of  appellants. 

We  are  unable  to  assent  to  this  Judgment. 
It  is  undeniably  true  that,  as  a  general  rale. 


possession  of  land  la  notice,  to  those  wlio 
subsequently  deal  with  the  title,  of  what- 
ever Interest  the  <Hie  in  posaesakoi  has  in 
the  fee,  whether  snch  Interest  be  l^al  or 
equitable  In  Its  nature.  Bamlres  t.  Smith 
(Tex.  Sup.)  69  S.  W.  258;  WatUns  m~ 
wards,  23  Tex.  443;  Glendennlng  r.  IQ 
Tex.  033,  8  S.  W.  324;  Malnwarrlng  t.  Tem- 
pleman,  61  Tex.  205;  Bounds  v.  Little,  75 
Tex.  816,  12  S.  W.  1109;  McGamant  t.  Rob- 
erts. 80  Tex.  316,  16  S.  W.  580,  1054:  Harold 
V.  Sumner,  78  Tex.  681,  14  S.  W.  985.  Bat 
It  is  equally  true  that  tiiere  are  cases  vbere 
possession  will  not  be  notice  to  subsequent 
purchasers  of  the  full  title  claimed  by  the  one 
in  possession.  Where  the  records  sbow  a 
title  under  which  he  would  be  entitled  to 
posses^n,  the  posseaedon  wlU  be  refored  to 
such  record  title,  and  will  be  no  notice  of 
any  undisclosed  title  or  Interest  which  the 
possessor  may  have.  Bamirez  t.  Smltb,  su- 
pra; May  V.  Sturdlvant  (low^  88  N.  W. 
221,  9  Am.  St  Bep.  463;  Freeman  on  Go- 
Tenancy.  It  166-7,  248-9.  The  facts  that  a 
parol  partition  was  had  and  boundaries  es- 
tablished, and  the  respective  portions  of  the 
land  occupied  by  the  parties  to  such  partition, 
do  not  operate  as  notice  to  appellants  to 
charge  them  with  the  claim  of  appellee  un- 
der such  parol  partition,  because  the  posses- 
ion of  appellee  was  altogether  consistent 
with  the  title  which  the  records  showed  hex 
to  have— as  co-tenaut  she  was  entitled  to 
just  such  possesBion  as  she  Is  shown  to 
have  had.  Ailday  v.  Whltaker,  66  Tex.  669. 
1  8.  W.  704.  This  Is  true,  notwlthstandlu;; 
her  rights  under  the  partition,  like  resalting 
trusts,  were  not  subject  to  the  registration 
laws.  For  a  much  stronger  reason  the  pos- 
session and  oral  partition  constituted  no  no- 
tice of  her  rights  under  the  unrecorded  deed 
from  her  brother,  which  were  subject  to 
the  registration  statutes.  Her  only  claim  of 
exemption  from  the  force  of  the  registra- 
tion statutes  is  her  possession,  and  we  have 
seen  that  this  should  be  referred  to  her  ti- 
tle as  co-tenant.  But  the  appellee  insists 
that  In  this  case  the  rule  we  apply  has  no 
application  because  the  records  do  not  dis- 
close such  co-tenancy.  Upon  this  feature 
there  to  some  diversity  of  opinion,  but  we 
think  appellee  must  be  treated  as  holding 
under  the  legal  title  of  her  mother.  Her 
title,  as  well  as  that  of  the  oth^  children, 
upon  her  mother's  death,  "was  the  legal  ti- 
tle, aud  was  the  apparent  equitable  title, 
upon  which  all  persons  might  rely,  in  the 
absence  of  notice,  against  all  outstanding 
legal  titles  or  equities  subject  to  the  regis- 
tration laws."  Lewis  V.  Cole,  60  Tex.  311. 
"Following  the  record  as  a  guide,  the  title 
seems  to  be  in  the  heir  at  tbe  moment  of 
the  ancestor's  death."  Wade  on  Notice,  222. 
Accordingly  It  was  h^d,  in  the  case  last 
above  cited.  Uiat  a  purchaser  without  notice, 
from  the  heir,  took  a  superior  title  to  a 
prior  unrecorded  bond  for  title  from  the 
ancestor.   "If,"  says  Mr.  Wade,  '*the  real 
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estate  of  wlilch  one  dies  apparently  seised  Ig 
to  remain  forever  subject  to  unrecorded  In- 
stminents  affecting  tbe  title,  the  benefit  to 
be  derived  from  the  registry  laws  Is  entirely 
lost  as  soon  as  tlie  title  is  cast  by  descent 
If  one  hold  a  deed  to  land  which  is  unreg- 
istered at  the  death  of  his  grantor,  unless 
subsequent  purchasers  from  the  heir  are 
protected,  the  same  as  subsequent  purchas- 
ers from  the  ancestor,  ft  need  never  be  reg- 
istered, la  order  to  protect  the  grantee's  ti- 
tle." Wade  on  Notice,  St  217-222.  Appel- 
lants, as  lien  creditors  of  C.  D.  Cates,  are  at 
least  on  an  equal  footing  in  this  respect  with 
bona  flde  purchasers,  and,  having  acquired 
their  Hen  upon  the  faith  of  the  legal  and  ap-. 
parent  equitable  title  of  their  debtor,  they 
will  not  be  postponed  in  favor  of  appellee's 
cqnities,  which  are  fully  subject  to  owe  reg- 
istratlon  laws. 

We  have  spoken  of  Mrs.  Gates'  title  as  a 
legal  title,  but,  whether  in  fact  it  was  legal 
or  eqnitable,  the  reasoning  and  the  conclu- 
aions  are  the  same.  It  was  Just  such  title 
as  she  had  that  the  heirs  succeeded  to,  and 
ou  the  faith  of  which  appellants  fixed  their 
lien. 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  Judgment  here  rendered 
that  aK>ellant8  recover  from  appellee  Mrs. 
Gollum  the  land  sued  for,  and  that  the  cause 
l>e  remanded  to  the  district  court  for  par^ 
tlticm  among  the  respective  ownen. 


WILTON  T.  NEW  TOBK  UFB  INS.  CO.  et  aL 
(Oovt  of  Olrll  Appeals  of  Texas.  Jan.  6,  1801.) 

INSURANCB— INSURABLB  INTERBST— ASSIQN- 
MBNT  OF  POLICT— PREMIUMS. 

1.  There  can  be  no  recovery  on  a  life  policy 
by  one  having  no  iaaurable  iotereat  in  the  life 
Insured,  to  whom  the  policy  was  assigned  after 
its  issaance. 

2.  A  niece,  who  had  no  expectation  of  pecuni- 
ary benefit  from  her  uncle  further  than  the  prob- 
ability of  ail  occasional  gift,  has  no  insurable 
interest  In  his  life. 

3.  Where  the  payee  of  a  life  policy  had  no  in- 
■nrable  interest  m  the  life  insured,  and  in  a  suit 
for  the  face  of  the  policy  did  not  seek  in  the 

S'tition  to  recover  the  preminms  paid,  the  court 
d  not  err  in  not  rendering  judgment  for  them. 

Appeal  from  District  Court,  Harris  Coanty; 
Chas.  E.  Ashe,  Jodge. 

Action  by  Edgar  Freeman  Wilton,  by  next 
friend,  against  the  New  York  Life  Insur- 
ance Company  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 

L.  B.  Moody,  tm  appellant  Harris  & 
Hanls,  for  appellee  N.  Y.  Life  Ins.  Co.  Wm. 
B.  Loekhart  and  0eo.  Q.  McCracken,  for  otb- 
w  appellees. 

njBASANTS;  J.  Aroellant  brought  this 
suit  against  the  New  York  Life  Insnrance 
Company  to  recover  the  proceeds  of  a  policy 

1 1.  Sm  Inraranoa,  vol.  II,  Owt  Dig.  |  IM^ 


of  insurance  issued  by  said  company  upon 
the  life  of  Daniel  F.  Watson,  deceased,  end 
payable  to  Mrs.  Lennle  L.  Wilton.  The  pe- 
tition alleges  that  the  minor,  Edgar  F.  Wil- 
ton, in  whose  behalf  appellant  sues,  is  the 
only  child  and  sole  heir  at  law  of  Mrs.  Len- 
nle L.  Wilton,  deceased.  The  mother,  wid- 
ow, and  minor  child  of  Daniel  F.  Watson 
were  made  parties  defendant  The  insur- 
ance company  answered,  admitting  its  lia- 
bility upon  the  policy,  and  tendered  the 
amount  due  thereon  into  court,  to  be  paid  to 
the  person  adjudged  by  the  court  to  be  enti- 
tled thereto.  The  widow  and  minor  child  of 
Daniel  F.  Watson,  by  their  answers,  claimed 
the  proceeds  of  said  policy  as  the  surviving 
wife  and  sole  heir  of  said  Watson.  Mrs.  Re- 
becca Watson,  mother  of  Daniel  F,  Watson, 
filed  an  answer,  In  which  she  asserted  a  lien 
upon  the  proceeds  of  the  policy  to  secure  the 
payment  of  $300,  loaned  by  her  to  Daniel  F. 
Watson.  The  case  was  tried  In  the  court  be- 
low without  a  Jury,  and  Judgment  was  ren- 
dered in  favor  of  the  widow  and  minor  child 
of  Daniel  F.  Watson,  deceased,  for  the  amount 
due  upon  the  policy.  From  the  Judgment  the 
plaintiff  below  prosecutes  this  appeal. 

The  facts  disclosed  by  the  record  which 
bear  upon  the  question  presented  on  this 
appeal  are  as  follows:  The  policy  sued  on 
was  issued  by  the  New  York  Life  Insurance 
Company  on  December  13,  1900,  on  the  life 
of  Daniel  F.  Watson,  and  was  delivered  by 
said  company  to  Mrs.  Lennle  Lu  Wilton.  It 
provides  that  in  consideration  of  the  pay- 
ment by  said  Watson  of  J34.34  at  the  time  of 
its  Issuance,  and  the  further  payment  of  a 
like  sum  on  the  12th  of  June  and  December 
of  every  year  during  the  continuance  of  said 
policy  until  such  payments  had  been  made 
for  20  years,  tbe  Insurer  would,  upon  the 
death  of  said  Watson,  pay  to  the  beneficiary 
therein  named  the  sum  of  $1,007.18,  together 
with  all  premiums  paid  upon  said  policy 
should  the  death  of  said  Watson  occur  be- 
fore December  12,  191S.  The  amount  due 
upon  the  policy  at  the  death  of  Watson, 
which  occurred  on  November  1,  19(^,  was 
$1,139.22.  On  June  18,  1901,  Watson,  by  an 
Instrument  in  writing,  executed  in  accord- 
ance with  the  roles  of  the  insurance  com- 
pany, transferred  and  assigned  all  of  his 
interest  In  the  policy  to  Mrs.  Wilton.  This 
transfer  recites  that  It  was  made  for  a 
valuable  consideration.  Mrs.  Wilton  was  a 
niece  of  Watson,  and  at  the  time  the  policy 
was  issued  both  she  and  Watson  lived  In 
tbe  house  of  the  tatter's  mother  at  Bren- 
ham,  Tex.  She  was  then  a  feme  sole,  hav- 
ing been  divorced  from  her  husband,  E.  T. 
Wilton,  and  occupied,  with  her  minor  child, 
tbe  appellant  herein,  a  room  in  said  house 
for  which  she  paid  rent  She  did  not  board 
with  the  family,  but  cooked  and  ate  in  her 
room.  She  sujjported  herself  by  taking  la 
sewing,  and  also  received  a  monthly  allow- 
ance of  $15  from  her  divorced  husband. 
She  and  Watson  bad  been  intimate  from 
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cUldhood,  and  he  was  very  fond  of  her,  and 
often  expressed  his  willingness  to  assist  her 
In  any  way  in  his  power.  It  is  not  shown, 
however,  that  be  ever  contributed  to  her 
support,  or  erer  gave  ber  anything,  except 
upon  two  occasions,  on  one  of  which  he 
gave  ber  f6  and  on  tlie  other  a  dress,  the 
value  of  which  Is  not  shown  further  than 
that  it  was  neither  a  "fine  dress  nor  a  poor 
one."  Mi's.  Wilton  died  on  the  Itith  of  June, 
11)02,  leaving  appellant  as  her  sole  heir. 
She  paid  ail  of  the  premiums  which  became 
due  upon  the  policy  prior  to  her  death.  In- 
cluding the  first  one,  and  the  premium  which 
accrued  after  her  death  and  before  the  death 
of  Watson  was  paid  by  K  T.  Wilton  for  the 
benefit  of  the  appellant.  At  the  time  the 
policy  was  Issued,  Daniel  F.  Watson  was  a 
single  man,  and,  as  before  stated,  lived  with 
bis  mother  at  Brenham.  He  was  somewliat 
intemperate,  and  did  not  save  his  money, 
and  at  that  time  did  not  earn  more  tlian 
¥1.S0  per  day  when  employed.  He  moved  to 
Oalveston  in  1901,  at  which  idace  he  married 
'and  continued  to  lire  until  his  death  on  No- 
vember 1. 1902.  He  left  surviving  liim  a  wife 
and  minor  child,  who  are  appellees  herein. 

Upon  these  facts  the  trial  court  held: 
Firsts  that  Mrs.  Wilton  had  do  Insurable 
interest  In  the  life  of  Daniel  F.  Watson,  and 
therefore  appellant  acqiUred  no  interest  in 
the  policy  by  inheritance  from  his  mother; 
and,  second,  that,  even  had  the  facts  shown 
an  insurable  Intei-eat  In  Atra  Wilton  In  the 
life  of  Watson,  appellant,  not  having  such 
interest,  could  not  Inberit  from  his  motlier, 
whose  death*  preceded  that  ot  Watson,  any 
Interest  in  the  proceeds  of  the  policy.  All  of 
the  authorities  agree  upon  the  proposition 
that  a  life  insurance  policy  Issued  In  favor 
of  a  person  who  has  no  interest  In  the  life 
of  the  assured  Is  against  public  policy,  and 
void  as  to  such  person.  In  such  case  the 
benefldary,  having  no  Interest  In  the  life  of 
the  insured,  can  lose  notlilng  by  his  death  for 
which  indemnity  can  be  claimed,  and  the 
contract  of  insurance  Is  purely  a  wager.  It 
requires  no  argument  to  demonstrate  the 
soundness  of  the  rule  of  public  policy  which 
forbids  the  cmforcement  of  such  contracts. 
To  uphold  such  policies  would  be  to  sanc- 
tion ttiat  which  craatea  a  temptation  to  de- 
stroy human  life,  since  the  braeflclaries 
therein  are  only  Interested  in  the  early  death 
of  the  insured.  Therefore  the  law  wisely 
refuses  to  give  ite  approbation  to  such  con- 
tracts. With  but  slight  dissent  the  courts 
have  applied  this  doctrine  as  wdl  to  a  policy 
which  had  been  assigned  by  the  insured,  aft- 
er ite  issuance,  to  a  person  having  no  inters 
est  In  his  life,  as  to  one  made  payable  to  such 
person  at  the  time  of  Ite  issuance.  The  same 
rule  of  public  policy  aivlles  In  the  one  case 
as  In  ttie  other.  This  rule,  of  course^  does 
not  prevent  the  assignment  of  a  policy  for 


the  purpose  of  securing  an  indebtedness,  such 
assignment  being  valid  to  the  extent  of  the 
indebtedness  thereby  secured.  As  to  wliat  re- 
lationship must  exist  between  the  parties  to 
create  In  one  of  them  an  Insurable  interest 
in  the  life  of  the  other  is  a  question  npon 
which  the  authorities  are  not  so  definite  but 
if  seems  to  be  settled  that,  when  such  in- 
terest is  dependent  alone  upon  consanguinity, 
the  parties  must  be  related  as  closely  as  the 
second  degree,  and  such  interest  will  only  be 
presumed  in  favor  of  the  husband,  wife,  fa- 
ther, mother,  child,  brother,  or  sister  of  the 
insured.  Such  interest,  however,  may  exist 
in  one  not  so  related  by  blood  or  affinity  to 
the  Insured  when  the  facte  show  that  be  bos 
'a  reasonable  expectetlon  of  pecuniary  ben- 
edt  or  advantege  from  the  continued  life  of 
the  insured.  The  principles  of  law  above 
announced  are  supported  by  the  following  au- 
thorities: Price  V.  Knighte  of  Honor,  68 
Tex.  3dlt  4  S.  W.  633;  Ins.  Co.  v.  Hazlewood. 
76  Tex.  349,  12  S.  W.  621,  7  li.  R.  A.  217.  16 
Am.  St.  Kep.  SOS;  Goldbaum  v.  Blum,  79 
Tex.  G38,  15  S.  W.  5G±;  Mayher  T.  Ins.  Co., 
87  Tex.  171,  27  S.  W.  124;  Schonfleld  v.  Lew- 
Is,  75  Tex.  824,  12  &  W.  626,  7  L.  R.  A.  ISO; 
Gammack  t.  Lewis,  16  Wall.  613,  21  U  Ed. 
244;  Ins.  00.  T.  France,  94  U.  S.  561,  24  L. 
Ed.  287;  Wamock  t.  Davis.  104  U.  S.  7S2. 
20  It.  Ed.  024.  We  think  that  a  niece  wbo 
lived  with  and  was  supported  by  her  uncle^ 
where  there  was  nothing  to  indicate  that  be 
would  not  continue  to  support  and  care  for 
her,  would  unquestionably  have  such  an  in- 
terest In  the  life  of  the  uncle  as  would  mti- 
tle  her  to  become  the  baiefldary  in  a  policy 
of  insurance  upon  his  life.  The  apecta- 
tion  of  pecuniary  ben^t  which  would  give 
one  an  insurable  Interest  In  the  U£e  of  an- 
other must,  however,  be  a  reasonable  expec- 
tation of  some  substantlalt  continued  benefit, 
and  not  a  mere  tffObabUil?  that  he  might  be 
flie  recipient  ot  an  occasional  gift  ot  bounty 
from  the  person  insured.  We  think  the  trial 
court  anrectly  held  that  the  facte  In  Itala 
case  are  not  sufflcirat  to  show  on  Insurable 
interest  In  Mrs.  WUton  In  the  life  of  Daniel 
F.  Watson.  Having  reached  this  conclusion, 
it  is  unnecessary  for  us  to  detennlne  tiie 
COTrectness  of  the  second  grotand  upon  which 
tin  court  below  based  hia  judgment  The 
petition  upon  wlilch  the  case  was  tried  did 
not  se^  to  recover  the  amount  of  premiums 
npon  the  policy  paid  by  Mrs.  Wilton  and  ap- 
pellant, and,  there  being  no  pleading  to  sup- 
port a  judgment  for  said  premiums,  the  trial 
court  did  not  err  in  not  renderlug  Judgment 
therefor. 

There  was  no  error  In  the  Judgment  as  to 
coste,  and  the  assignment  complaining  of 
the  Judgment  on  that  ground  cannot  be  b» 
tained. 

The  Judgment  of  the  court  below  is  In  all 
things  atUrmed.  Affirmed. 
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MOKOXGAHET^A.  RIVER  CONSOLIDATED 
COAL  &  COKE  CO.  v.  OAMPELU 

(Court  of  Appeals  of  Kentucky.  F«b.  2,  1801.) 

K&STBR  AND  SBRVASTT-APPLIANCBS-INJUST 
— PROXIMATB  OAUSB-BVIDBNCa. 

1.  Evidence  held  to  sastala  findings  tliat  a 
platform  over  which  employes  carried  coal  from 
a  barge  to  a  steamer  was  changed  and  placed 
in  an  insecure  positioo  without  an  em^loyd's 
knowledge,  so  that,  as  he  stepped  on'it,  it  fell, 
and  he  was  iajnrea. 

2.  Where  a  platform  over  which  employfts  car- 
ried coal  from  a  barge  to  a  steamer  was  placed 
in  a  sloping  position  without  deats  to  secure 
it  at  the  lower  end,  so  that,  as  an  employ^ 
went  on  It,  it  slipped  and  fell,  thereby  causing 
his  injury,  the  insecure  condition  of  the  plat- 
form was  the  proximate  cause,  though  he  slip- 
ped and  fell  on  account  ot  Its  sleety  condition, 
thereby  causing  its  fall. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
ty.  Common  Pleas  Dlrlslon. 

"Not  to  be  officially  reported." 

Action  by  Johu  A,  Campell  against  the 
MoDongabela  Biver  Consolidated  Coal  &  Coke 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  d^endant  appeals.  Affirmed. 

Gibson,  Marahall  &  Oibson,  for  appellant 
Matt  O'Doherty,  for  appellee. 

FAYNTEB,  J.  The  appellee  was  an  em- 
ployfi  of  the  appellant  on  its  steamer  known 
as  "Tbe  Raymond  Homer."  On  the  nigbt 
of  February  2,  1902,  a  crew  of  about  10  per- 
sons were  engaged  In  carrying  coal  In  boxes 
from  a  barge  to  tbe  steamer.  There  were 
handles  at  each  end  of  the  boxes.  The  man 
in  front  of  a  box  walked  with  his  back  to  it. 
and  tbe  man  carrying  the  rear  end  walked 
with  hia  face  to  it  A  platform  was  proTlded 
which  extended  from  tbe  steamer  to  tbe 
barge.  The  men  began  the  work  of  trans- 
ferring the  f  nel  In  the  early  part  of  the  night, 
some  witnesses  stating  between  6  and  7 
o'clock  p.  m.,  and  they  worked  mitn  after 
11  o'clock,  when  the  deck  of  tbe  steamer  was 
filled,  as  de^red,  wltb  coal.  Tbe  second  mate, 
wbo  bad  charge  of  the  force,  bad  the  p'at* 
form  changed,  so  that  the  end  of  tbe  platform 
on  tbe  steamer  was  about  2  or  2%  feet  lower 
(aa  diown  by  the  evidence  of  the  8pi>ellee) 
tban  the  end  on  tbe  barg^,  so  that  there  was 
a  down  grade  of  2  or  2%  feet  in  a  platform 
12 .  feet  long.  Tbe  evid^ce  of  the  plaintiff 
tends  to  show  that  cleats  should  bare  been 
nailed  at  the  lower  end  of  the  platform  to 
bare  prevented  It  from  slipping.  The  evi- 
dence shows  that  the  appellee  and  tbe  man 
at  the  front  end  of  his  box  were  tbe  leaders 
of  the  crew,  and,  as  they  came  firom  tbe 
Iwrge  with  a  box  of  coal,  the  man  at  tbe 
front  end  stepped  upon  the  platform  and 
started  to  walk  over  it,  and  as  tbe  plaintiff 
stepped  cm  the  platform  it  fell.  The  box  of 
coal  Ml  on  lilm,  bruising  his  legs  and  se- 
riously injuring  bis  back,  from  which  be  bad 
not  recovered  when  this  case  was  tried.  One 
witness  testified  that  as  he  stepped  on  the 
platform  "It  scooted  from  onder  blm  and  dn^ 
peA  dovn." 


The  weight  of  the  evldoice  shows  ibat, 
when  tbe  platfwm  waa  ^tmnfflwi,  tbe  aid  en 
the  steamer  was  very  much  low«  than  It 
was  before  It  waa  so  changed,  and  that  the 
plaintiff  was  not  amie  of  tbe  change  when 
be  stepped  i^pon  the  platfOnn.  The  jury  was 
aattioriEed  to  conclude  fnmi  the  testimony 
that  the  appellee  did  not  know  but  what  solt- 
aUe  deats  bad  been  placed  at  tbe  foot  of 
the  platform.  We  do  not  think  tbe  evidence 
supports  the  claim  of  the  appellant— tbat  the 
appellee  helped  to  make  the  (diange  In  tbe 
platform. 

If  tbe  testimony  of  tb.e  plalnUff  is  tme, 
there  was  gross  negligence  In  the  rearrange* 
ment  of  the  platform  for  the  use  of  the  em- 
ployes In  carrying  ibe  coal.  The  appellant 
claims  tbat  the  platform  did  not  fall.  Three 
witnesses  testified  tbat  It  did  fall,  and  two 
testified  tbat  it  did  not  Certainly,  it  was 
n^t  against  the  weight  of  the  evidence,  mncb 
less  flagrantly  so,  for  the  Jury  to  find  that 
the  platform  slipped  and  fell. 

Tbe  appellant  further  contends  ttiat  appel- 
lee fell  in  consequence  of  tbe  sleet  upon  tbe 
platform,  and.  If  the  platform  fell.  It  was 
produced  by  tbe  appellee's  fall  upon  it.  and 
that  therefore  the  sleet  was  the  proximate 
cause  of  the  injury.  It  was  the  duty  of  the 
appellant  to  furnish  the  appellee  a  reasonably 
safe  place  to  work.  If  tbe  platform  furnish- 
ed was  slippery,  and  men  were  likely  to  fall 
upon  it  the  greater  the  reason  why  It  should 
have  been  made  secure  by  cleats.  If  the  slip- 
pery condition  of  the  platform  caused  the 
appellee  to  fall  upon  It,  and  It  waa  thus  caused 
to  fall  because  It  was  not  properly  secured 
by  cleats,  then  the  defective  and  Insecure 
condition  of  the  platform  was  the  proximate 
cause  of  the  injury.  Our  concluston  is  that 
tbe  verdict  of  tbe  Jury  Is  not  against  the 
weight  of  the  evidence,  mncb  lew  being  fla- 
grantly sj^lnst  it 

The  Judgment  is  affirmed. 


GOLDSMITH  v.  CLARK. 
(Court  of  Appeals  of  Kentucky.  Feb.  8,  1804.) 
JUDOMBNT— EFFECT  AGAINST"  THIRD  PERSON. 
I  1.  As  against  a  purchaser  of  a  purchase-mon- 
ey note  for  land,  without  notice  of  a  prior  claim, 
a  Jadgment  in  a  subseauent  action  against  tbe 
vendor  and  purchaser  of  the  land,  declaring  a 
note  a  lien  on  the  land,  to  be  credited  on  the 
purchase-money  note,  has  no  binding  force  or 
effect. 

Appeal  from  Circuit  Court  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  Alfred  Clark  against  T.  T.  Gold- 
smith. Jadgment  tor  plaintiff.  Defendant 
appeals.  Affirmed. 

I     W.  A.  Barry  and  R.  L.  Stith,  for  an>ellant. 
J.  8.  E^rlgg,  for  appellee. 

NUNN,  J.    It  appears  from  this  record: 
Tbat  on  the  Idth  of  December,  1899,  one 
Catherine  Fearman  sold  and  conveyed  to  ap-  ■ 
pellant,  T.  T.  Ooldsmltb.  about  45  acres  of 
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land.  That  appellant  paid  her  all  the  pur- 
chase money,  except  $96,  tor  which  be  exe- 
cuted two  notes,  payable  to  Pearman,  due 
In  one  and  two  years,  and  on  that  day  Cath- 
erine Pearman  sold  and  conveyed  these  notes 
to  Alfred  Clark.  After  these  notes  became 
due,  and  on  the  30th  of  October,  1902,  the 
appellee  Instituted  this  action  against  the 
appellant  to  recover  the  amount  of  the  two 
notes,  with  their  Interest,  and  to  enforce  his 
Hen  on  the  land  for  the  payment  thereof. 
Appellant  answered,  admitting  the  allega- 
tions of  the  petition,  bnt  alleged.  In  sub- 
stance: That  one  Floyd  Davis,  who  had  sold 
this  land  to  Catherine  Pearman,  assigned  and 
transferred  a  note  to  the  amount  of  ^5  to 
one  C.  W.  Quiggins,  executed  by  3.  0.  Bo- 
gard.  That  Quiggins  instituted  an  action 
against  Bogard,  and  recovered  a  Judgment  on 
this  note,  and  caused  an  execution  to  be  is- 
sued thereon,  which  was  returned  indorse, 
"No  property  found."  Quiggins  then  insti- 
tuted an  action  in  equity,  alleging,  in  sub- 
stance, that  by  mistake  the  deed  to  this  land 
was  made  to  Catherine  Pearman,  when  tt 
should  have  been  made  to  J.  O.  Bogard  and 
Catherine  Pearman;  that  they  were  joint 
purchasers  thereof,  and  this  note  was  the 
balance  of  the  purchase  price.  That  to  this 
action  Quiggins  made  as  defendants  Cather- 
ine Pearson,  J.  C.  Bogard,  and  this  appel- 
lant That  the  court  In  that  action  adjudg- 
ed that  Quiggins  had  a  lien  for  this  debt,  in- 
terest, and  costs,  and  directed  the  enforce- 
ment thereof  by  the  sale  of  the  land,  bnt 
directed  that  it  appellant.  Goldsmith,  ahoold 
pay  this  Judgment,  then  he  should  have  a 
credit  on  the  amount  he  owed  as  the  balance 
of  the  purchase  price.  And  also  allied  that 
he  had  paid  this  Judgment,  Interest,  and 
L-osts,  amounting  to  $67.55,  and  asked  that 
this  amount  be  credited  on  the  notes  which 
appellee  held  against  him.  Appellee  was  not 
a  party  to  the  action  referred  to  In  the  an- 
swer, and  It  appears  that  he  was  the  owner 
of  these  notes  long  before  Quiggins  brought 
the  action  on  his  note.  Ai^llant,  in  his  an- 
swer, referred  to  the  action  of  Quiggins  T. 
Pearman  et  at.,,  and  asked  that  it  be  read 
in  coDDectlon  with  his  answer,  and  as  a  part 
thereof.  On  motion  of  appellee,  this  part  of 
his  answer  was  stricken  from  the  record,  to 
which  appellant  excepted;  but  he  did  not 
ask,  nor  did  the  court  make,  an  order  mak- 
ing that  action,  or  any  part  thereof,  a  part 
Of  tills  record.  The  appellant  filed  bis  sched- 
ule with  the  clerk,  without  notice  to  the  ap- 
pellee, or  an  agreement  with  reference  there- 
to, and  directed  the  clerk  to  copy  the  whole 
ot  the  record  in  this  action,  and  three  pa- 
pers in  the  Quiggins  action,  to  wit,  the  pe- 
tition of  Quiggins,  the  answer  of  J.  C  Bo- 
gard. and  the  Judgment  of  the  court.  Thus 
It  will  be  seen  that  these  papers  are  not 
properly  a  part  of  this  record,  but  it  appears 
from  them  and  the  appellant's  brief  that 
there  was  an  issue  as  to  Bogard  having  any 
part  or  parcel  in  the  property  purchased  from 


Floyd  Davis.  It  Is  agreed  that  there  was  uo 
lien  reserved  in  the  deed  from  Floyd  Davis 
to  Catherine  Pearman,  but,  on  the  contrary. 
It  was  stated  that  all  the  purchase  price  was 
paid,  and  also  that  appellee  had  no  notice 
of  any  claim  of  any  pre-exieting  lien  against 
this  land  by  either  Floyd  Davis  or  Quiggins. 

There  is  nothing  In  this  record  to  show,  nor 
can  we  understand,  upon  what  principle  the 
court  adjudged  Quiggins  a  lien  upon  this 
land.  We  are  of  the  opinion  that  the  Judg- 
ment in  the  Quiggins  case  can  liave  no  bind- 
ing force  or  effect  upon  the  rights  of  appel- 
lee; he  not  being  a  party  to  that  action,  and 
being  an  innocent  purchaser  of  these  notes, 
without  any  notice  of  any  prior  claim  or  eq- 
uity on  the  part  of  any  one;  his  purchase  of 
these  notes  being  long  prior  to  the  assertion 
of  any  claim  against  this  land.  The  appel- 
lant Is  silent  as  to  the  first  time  he  knew  of 
the  ownersiiip  of  these  notes  by  the  appellee. 
It  is  indicated  in  the  record  that  he  must 
have  known  it  from  the  date  of  their  execu- 
tion, as  they  were  sold  and  transferred  to 
appellee  on  that  day.  The  appellant  was 
derelict  In  not  causing  the  appellee  herein 
to  be  made  a  party  to  the  action  of  Quig- 
gins T.  Pearman,  etc.,  tbat  appellee  might 
be  permitted  to  litigate  and  prevent  the  en- 
forcement by  Qul^lns  of  any  Hen  on  this 
land,  and,  In  the  event  of  faiiare.  to  suffer  a 
credit  of  the  Qnigglns  claim  on  the  notes  he 
held  against  the  appellant  As  between  ap- 
pellant and  appellee  the  one  most  In  fault 
should  suffer  the  loss. 

For  these  reasons,  the  Judgment,  of  the 
lower  court  Is  aflirmed. 


SUPREME  COUNCIL  K.  BJ.  W.  v.  HEINE- 
MAN. 

(Court  of  Appeals  of  Kentucky.  Feb.  2,  lOM.) 

mSURANCK-SmCTOB-PROTISION  IN  POUCT. 

1.  Evidence  held  sufficient  to  sustain  a  finding 
that  insured,  who  took  bis  own  life,  did  not 
have  Bufflcient  mind  to  understand  that  he  was 
taking  his  own  life  by  swallowing  carbolic  acid, 
so  that  there  could  be  recovery  on  his  life  poli- 
cy, notwittistanding  a  provision  that  it  should 
not  cover  death  by  soldde,  whether  sane  m  in- 
sane. 

Appeal  from  Circuit  Court;  Kenton  ODon- 

ty. 

"Not  to  be  officially  reported." 

Action  by  Carrie  Heineman  against  the 
Supreme  Council  Knights  of  Equity  of  the 
World.  From  a  Judgment  for  plalntltr,  de- 
fendant aKieals.  Afllxmed. 

Fnrber  &  Jackson,  tor  appellant  Myen 
&  Howard,  for  appellee. 

BARKEIR,  J.  Joaeith  Heineman,  the  hu»- 
band  of  appellee,  was  a  member  of  the  ap- 
pellant order,  and  as  such  held  an  InsunuMe 
policy  on  his  life  for  the  sum  of  $1,000,  pay- 
able to  appellee  at  his  death.  He  committed 
suicide  In  1802,  and  appellee  was  entitled  to 
the  value  of  the  poUcy  unless  precluded  by 
what  la  commonly  known  as  the  **Balclda 
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clause."  Section  "E"  of  the  policy  provides, 
in  snbatance,  that  ft  shall  not  cow  death 
by  "suicide,  whether  sane  or  Insane."  It  la 
alleged  In  the  petition  that  at  the  time  of 
his  suicide  Joseph  Heineman  did  not  have 
sufficient  mind  to  understand  that  he  was 
taking  his  life.  This  allegation  was  placed 
In  issue  by  the  answer,  and  constltuteB  the 
crnclal  question  In  this  case. 

In  the  case  of  the  Manhattan  Life  Insur- 
ance Company  r.  Beard  (Ky.j  66  S.  W.  35, 
which  was  In  all  respects  similar  to  the  one 
at  bar  in  principle,  it  was  held,  following 
the  reasoning  of  the  cases  of  Mutual  Benefit 
Life  Insurance  Company  v.  Daviess'  Ex'r, 
87  Ky.  541,  9  S.  W.  812,  and  Bigelow  v. 
Berkshire  Life  Insurance  Company,  93  U. 
8.  2&1.  23  L.  Ed.  918,  that  where  tbe  policy 
provided  that  "if  within  two  years  the  In- 
sured die  hy  his  own  act,  sane  or  Insane,  this 
policy  shall  be  void,  and  all  payments  made 
upon  it  sliall  be  forfeited  to  the  company," 
there  could  be  no  recovery  in  case  of  suicide, 
unless  the  mind  of  the  insured  was  sufficient- 
ly gone  when  he  took  his  life  to  render  lilm 
unconscious  that  he  was  taking  his  Ufe  at 
the  time  he  committed  the  act 

The  pleadings  In  this  case  bring  the  ques- 
tion of  law  involved  squarely  within  the 
opinion  of  the  case  cited.  The  facts  show 
that  Joseph '  Heineman  suffered  a  sunstroke 
about  a  year  before  his  death;  that  after  this 
his  mind  appeared  unsettled  at  times,  and 
he  was  exceedingly  nervous;  that  from  time  to 
time  he  suffered  tainting  or  sinking  spells, 
becoming  unconscious,  and  remaining  so  for 
several  minutes;  that  these  fainting  spells 
increased  In  frequency  up  to  the  time  ot  his 
death.  He  suffered  intense  pains  in  his 
head,  one  of  the  witnesses  testifying  tliat  he 
-was  never  free  from  them.  Two  physicians 
gave  It  as  their  opinion,  upon  hypothetical 
questions  embracing  the  foregoing  facts,  that 
be  was  insane.  He  committed  suicide  by 
swallowing  the  contents  of  &  vlal  of  carbolic 
add.  The  Jury,  under  the  instructions,  which 
embodied  the  law  as  set  forth  in  the  cases 
cited  herein,  returned  a  verdict  for  the  ap- 
pellee. To  Judge  of  the  questions  of  fact  in- 
volved was  peculiarly  within  the  province  of 
the  Jury,  and,  perceiving  no  error  tn  the  rec- 
ord, the  Judgment  1b  affirmed. 


O'REAR  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.   Jan.  27,  1904.) 

MALICIOUS  STABBING— CONTINUANCE— AB- 
SENCS  OF  WITNfiSSES— DILIQBNCE. 

1.  Proper  diligence  to  procure  attendance  of 
witnesses  is  shown,  to  authorize  continuance 
for  tii^r  at)seoce,  where,  immediately  after  the 
case  is  set  for  trial,  three  days  later,  defend- 
ant idaces  a  subpoena  for  them  in  ttie  sberiCTs 
faauda,  with  au  indorsement  showing  that  they 
lived  not  more  than  a  mile  from  the  courthouse. 

2.  One  who,  in  striking  at  a  person  in  eelf- 
defraise,  wounds  aqotber,  is  not  guilty  of  mail' 
cionsly  stabbing  tbe  latter. 


Appeal  from  Circuit  Court,  Fayette  Coun- 


ty. 


"Xot  to  be  officially  reported." 

Mack  O'Rear  appeals  from  a  cfmrlctlon. 

Reversed. 

Maury  Kemper,  for  appellant  N.  B.  Hays. 

for  the  Commonwealth. 

PAYNTER,  J.  The  defendant  was  In- 
dicted for  maliciously  cutting  and  wounding 
one  Bra^e  Page,  with  intent  to  kill  her.  He 
was  arrested  In  the  month  of  August,  and 
confined  in  Jail.  On  the  8th  of  September  the 
court  set  the  case  for  trial  on  the  11th  of  the 
same  month.  On  the  first-named  date  he 
obtained  a  subpcena  for  witnesses,  and  placed 
it  in  tbe  hands  of  the  sheriff  to  be  executed. 
On  the  day  the  case  was  called  for  trial,  the 
defendant's  employed  counsel  was  tempora- 
rily absent  from  the  courthouse.  Thereupon 
the  court  appointed  counsel  for  the  defend- 
ant, and  ordered  the  trial  to  proceed,  over 
the  objection  of  the  defendant  When  it  was 
announced  that  the  defendant  desired  his 
witnesses  to  be  called,  the  sheriff,  under  a 
mistaken  belief,  announced  that  no  subpoena 
had  been  Issued  for  his  witnesses.  After 
the  Jury  had  been  sworn,  defendant's  em- 
ployed counsel  appeared,  and  moved  the 
court  to  set  aside  the  swearing  of  the  Jury 
and  continue  the  case,  and  the  court  over- 
ruled the  motion.  The  commonwealth's  at- 
torney, BO  far  as  the  record  shows,  did  not 
consent  tliat  the  affidavit  should  be  read  as 
the  deposition  of  the  absent  witnesses.  The 
testimony  of  these  absent  witnesses  would 
have  tended  to  show  that  the  defendant  was 
attempting  to  use  bis  knife  on  Ed.  Jackson 
in  his  necessary  aeU-defeuse,  and  that  Bertie 
Page  was  stabbed  accidentally  by  Hio  defend- 
ant 

The  court  evidently  overruled  the  motion 
for  continuance  upon  the  theory  that  the  de- 
fendant did  not  u&e  due  diligence  to  procure 
the  attendance  of  his  witnesses.  On  tbe  Sth 
day  of  September,  after  a  day  had  been  fixed 
for  the  trial  of  tbe  case,  the  defendant  only 
had  ttu^e  days  in  which  to  procure  the  at- 
tendance of  his  witnesses;  and  he  promptly 
procured  a  subpoena  for  them,  and  placed  it 
In  the  hands  of  the  sheriff,  with  an  Indorse- 
meut  showing  that  they  did  not  live  more 
than  a  mile  from  tbe  courthouse.  We  are  of 
the  opinion  that  be  used  proper  diligence  to 
procure  the  attendance  of  his  witnesses,  and 
that  tbe  court  erred  In  overruling  his  motiOQ 
for  continuance. 

As  there  will  be  another  trial  of  the  case, 
the  court  suggests  that  an  additional  in- 
Btructlon  should  have  been  given.  Tbe  claim 
of  the  defendant  is  that  he  was  striking  at 
Jackson  in  self-defense,  and.  In  doing  that,  if 
at  all,  he  stabbed  Bertie  Page.  If  he  struck 
at  Jackson  in  self-defense,  and  in  doing  so 
be  wounded  he^*,  be  could  not  be  found 
guilty  of  maliciously  stabbing  her.  None  of 
the  instructions  embrace  this  view  of  the 
case. 

The  Judgment  Is  reversed  for  proceedings 
consistent  wltb  this  opinion. 
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SCOTT  et  al.  t.  POWERS.  LITTLE  &  CO. 
(Conrt  of  Appeals  of  Kentuckr.   Feb.  S,  1901.) 

FRAUDULENT  CONVEYANCES— HUSBAND  AND 
WIFE— EXECUTION  SALS— VALID- 
ITY—STATUTE. 

1.  Where  the  husband  has  converted  his  wife's 
estate,  and  reduced  it  to  his  own  possession,  a 
court  of  eQuitr  will  not  interpose  to  provide  for 
the  wife,  to  the  exclusion  of  the  busband'a  cred- 
itors. 

2.  Evidence  In  a  proceeding  to  obtain  posses- 
sion of  land  purchased  at  Bberiffs  sale  bv  jndg- 
meat  creditors  examined,  and  held  sutBcient  to 
show  that  deeds  made  by  the  judgment  debtor 
to  his  wife,  and  by  the  wife  to  others,  after  the 
commencement  of  the  action  and  after  tiie  lev; 
of  executions,  were  made  in  an  attempt  to  de- 
fraud the  purcliaBera,  or  to  prevent  the  collec- 
tion of  their  Judementa. 

3.  Under  Ky.  St.  1903,  i  1689,  authorizing  a 
purchaser  of  land  under  an  execution  sale  to 
obtain  a  writ  of  posse^BiOD  on  notice  "after" 
obtaining  a  conveyance  therefor,  a  judgment 
granting  such  writ  ia  erroneous,  where  the  rec- 
ord does  not  disclose  a  conveyance  to  tiie  pur- 
chaser by  the  sheriff. 

4.  Under  Ky.  St.  1903,  fi  1682,  subaec.  2,  re- 
quiring land  sold  under  execution  to  be  adver- 
tised 15  days  next  preceding  the  date  of  sale,  a 
judgment  granting  possession  to  the  purchasers 
at  execution  sale  of  land  advertised  but  10  days 
is  erroneous. 

6.  Where  it  appears,  in  a  proceeding  to  obtain 
possession  of  land  purchased  on  execution  sale, 
that  the  sheriff  sold  the  land  separately  to  sev- 
eral judgment  creditors,  and  to  each  of  them, 
for  a  certain  named  sum,  incorrectly  stating 
that  it  was  the  amount  of  each  creditor's  dehU 
and  for  an  inadequate  price— the  land  being 
worth  several  times  the  amonnt  of  the  Jodg- 
meuts — the  sales  are  void. 

Appeal  from  Circuit  Court,  Powell  Oonnty. 

"Not  to  be  officially  reported." 

Proceeding  by  Powers,  Little  &  Co.  and 
others  against  Mary  Scott  and  others.  Prom 
a  jut^ment  for  plalnUffi^  def^dants  appeal. 
Reversed. 

J.  Smitti  Hays  and  W.  D.  Jackson,  for  ap- 
pellants. 3.  D.  Atkinson  find  0.  F.  Spencer, 
for  appellees. 

NUNN,  J.  It  appears  from  this  record  that 
app^ees  Powers,  Iilttle  &  Oo.  recovered  a 
judgment  in  the  Harlan  drcnlt  court  against 
the  appellant  John  Scott  and  one  J.  L  For- 
rester for  the  sum  ot  1282.15,  with  Interest 
from  the  1st  of  August,  1887,  and  f2.28  costs, 
and  the  appellees  Harnes,  Henson  &  Co.  re- 
covered In  the  same  court  at  the  same  time 
a  judgment  against  the  same  parties  for  the 
sum  of  f368.30,  with  Interest  from  the  Ist 
of  August,  1887,  and  also  ¥2.28,  with  interest 
from  date,  and  the  sum  of  $10.85  costs.  On 
the  8th  of  April,  1898,  an  execution  was  is- 
sued on  each  of  these  judgments,  and  placed 
In  the  hands  of  the  sheriff  of  Powell  oonnty 
(the  place  of  residence  of  appellant  John 
Scott)  for  collection.  The  sberlft  levied  these 
executions  upon  a  tract  of  land  belonging  to 
Scott,  and  on  the  6th  of  June,  1888,  sold  the 
land  to  satisfy  these  executions.  It  appears 
from  the  returns  of  the  sheriff  made  on  each 
of  the  executions  that  he  sold  the  whole  sur- 
rej  to  each  of  the  an>ellees  at  the  iffice  of 
(337.93;  stating  that  it  was  the  amount  of 


each  of  appellee's  debts,  interest,  and  Gr- 
iff's commlsalona.  It  Is  shown  by  the  judg- 
ment in  each  of  the  cases  that  this  is  Incor- 
rect; the  Judgment  In  the  Haynes,  Henaon  & 
Co.  case  being  for  a  greater  snm  than  $337.93, 
and  in  the  other  cose  a  much  less  sum.  We 
suppose  that  the  plaintiffs  In  the  axecmtlon 
(the  appellees  here)  must  have  agreed  to  buy 
the  land  jointly  and  as  equal  partners^  and 
the  one  owning  the  lesser  judgment  agreeing 
to  pay  the  other  the  difference  between  their 
claim  and  the  f3S7.93.  On  the  Ist  of  No- 
vember, 1889,  the  appellees,  the  purchasers 
of  this  land  under  their  eKcutions,  noUfied 
the  appellants,  nn^r  the  prorisions  of  sec- 
tion 1688  of  the  Kentucky  Statutes  of  1803, 
that  they  would  tta  tb»  16tb  ot  November, 
1889,  enter  a  motion  on  the  docket  of  the 
Powell  circuit  court  fOr  a  judgment  for  the 
possession  of  tlie  land  so  purchased  by  tbem, 
and  dfficrlbed  the  land  by  metes  and  bounds. 
The  appellants  answered,  and  stated  that 
the  levy  aud  the  sale  made  under  the  exe- 
cution were  void.  Among  the  reasons  for  its 
being  roid  was  that  the-  sherlfl  advertised  It 
for  only  10  days  before  the  sale.  They  fur- 
ther alleged  that  this  land  belonged  to  Mary 
Scott;  the  wife  of  John  Scott  The  issaes 
were  made  up,  proof  taken,  and  the  lowex 
court  adjudged  that  the  defense  to  the  mo- 
tion was  insufficient,  and  directed  a  writ  of 
possession  to  issue  for  this  land  to  the  ap- 
pellees. Of  this  Judgm^t,  the  appellants 
complain. 

With  reference  to  the  claim  of  appellants 
that  this  property  belongs  to  Mary  Scott, 
the  facts  with  reference  to  her  claim  and 
right  to  the  land  are,  In  substance^  as  fol- 
lows: It  appears  that  the  appellants  mar- 
ried about  the  year  1878.  Soon  after  fheir 
marriage,  her  mother,  gave  her  about  f300  In 
money.  She  owned  a  small  ple<»  ftf  land, 
which  she  sold  for  $76i  Tlie  husband,  John 
Scott;  owned  a  small  piece  of  land,  which  he 
sold  for  $300,  which  appellants  claim  was 
invested  in  saw  logs,  and  was  an  entire  loss 
to  him.  They  claim:  That  her  money  was 
iurested  In  a  tract  of  land  bought  of  one 
King.  The  purchase  price  agreed  to  be  paid 
was  91,S00.  That  appelhtnt  John  Scott,  as 
the  agent  of  his  wife,  sold  walnut  and  poptor 
logs  from  this  land,  and  paid  the  balance  ot 
the  purchase  iHrice;  and,  besides  this,  he  sold 
92,100  worth  of  timber  <rfl  this  land.  He  in- 
vested this  money  In  another  tract  €t  land, 
purchased  from  one  Garter  for  the  price  of 
$3,500.  He  sold  the  timber  off  thhi  hind,  with 
which  he  paid  the  balance  of  the  porcbaae 
IN'lce,  and  then  sold  other  timber  and  both 
tracts  of  land  to  one  Eager  for  the  price  of 
?3,o00.  With  the  purchase  price  of  this  laml 
and  timber,  he  had  about  $5,000  m  96fi/00  In 
cash,  whldi  was  invested  In  the  land  In 
controversy  herein.  All  these  deeds  were 
taken  to  and  in  the  name  ot  John  Scott 
They  claim  that  Uary  Soott  did  not  know 
that  these  conveyances  were  made  to  John 
Scott   They  say  that  in  January,  1888,  Mary 
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SooU  flnt  learned  that  these  deeds  had  been 
made  to  her  husband,  and  she  demanded  that 
the  deed  to  the  Powell  tract  of  land  be  made 
to  her;  and  her  husband,  John  Scott,  recog- 
nizing his  obligation  to  her,  they  Joined  In 
a  deed,  and  conveyed  this  Povell  connty  land 
to  one  R07  Hoaldns,  uid  on  the  same  day 
Boy  Hoddna  conveyed  it  to  Mary  Scott 
And  on  tbe  28th  of  Septembra*,  1899,  the 
appellants  conveyed  this  land  to  one  Green 
Osborne,  an  nndc  of  appellant  Mary  Scott. 
This  deed  to  Osborne  was  made  after  the 
levy  of  tbe  executions  The  deeds  from  ap- 
pellants to  Hosklns  and  from  Hoskins  to 
Mary  Scott  were  made  after  the  Institution 
of  appellees*  actions,  and  were  not  acknowl- 
edged before  a  clerk  or  official  of  any  char- 
acter. 

There  was  no  proof  that  appellant  John 
Scott  agreed  to  have  any  of  these  convey- 
ances made  to  his  wife,  or,  when  be  re- 
ceived tbe  little  estate  of  bis  wife,  that  he 
agreed.  In  consideration  thereof,  that  he 
would  have  the  King  land,  In  which  he 
dalms  it  was  invested,  conveyed  to  her;  and, 
even  if  he  had,  under  the  authority  of  the 
case  of  Damaby  v.  Darnaby's  Assignee,  14 
Bush,  48S,  she  could  not  assert  her  claim 
now  to  the  property  as  against  the  rights  of 
creditors  of  ber  husband,  they  having  no  no- 
tice of  ber  equitiea.  The  evidence  of  the 
various  conveyauces  of  the  different  tracts 
of  land  to  the  husband  shows  a  conversion 
of  tbe  wife's  estate,  if  she  had  any,  and  re- 
duction to  the  possession  of  it' by  tbe  hus- 
baud;  and  when  this  done  a  court  of  eq- 
uity will  not  Interpose  to  provide  for  tbe 
wife  to  the  exclusion  of  the  husband's  cred- 
itors.  Pryor  r.  Smith,  4  Bush.  379. 

Under  all  the  facts  and  drcnmstances  of 
this  case,  we  are  satiafled  that  the  deeds  from 
appellants  to  Hosklns,  and  from  Hosklns  to 
Mary  Scott,  and  the  deed  from  appellants 
to  Osborne,  were  made  in  an  attempt  to  de- 
fraud appellees,  or  to  prevent  the  collection 
of  their  Judgments. 

We  are  of  the  oidnlon,  however,  that  the 
lower  court  erred  In  granting  to  the  appel- 
lees the  writ  of  possession  for  this  land,  for 
several  reasons— amongst  others  being:  Sec- 
tion 1689  of  the  Statutes  authorizes  a  pur- 
chaser of  land  under  an  execution  sale  to  ob- 
tain a  writ  of  possession  upon  notice  after 
obtaining  a  conveyance  therefor.  It  is  no- 
where alleged  or  proven  that  appellees  had 
obtained  a  conveyance  for  this  land,  nor  Is 
there  any  conveyance  to  them  by  tbe  sheriff 
copied  In  this  record.  The  record  Is  slleut 
upon  this  question.  Another:  It  fs  alleged 
In  the  pleadings  of  appellants  Uiat  this  land 
was  sold  under  these  executions,  and  was 
only  advertised  10  days  next  preceding  the 
day  of  sale,  and  this  allegation  Is  proven  by 
the  officer's  returns  on  the  executions  copied 
in  the  record.  Subsection  2  of  section  1682 
of  the  Kentncky  Statutes  of  1903  requires 
advertisements  in  such  cases  to  be  posted 
for  15  days  next  preceding  the  day  of  sale. 


As  stated,  it  appears  from  the  sheriff's  re- 
turns of  tbe  ocecutlons  that  he  sold  this  land 
separately,  and  to  each  ot  the  appeUees,  tm 
half  of  both  Judgments;  and  it  also  appears 
from  tbe  record  that  the  price  for  which 
tbe  land  was  sold  was  greatly  inadequate, 
and  that  same  was  w«th  several  times  the 
amount  of  both  debts.  For  these  errors*  tbe 
sales  made  under  the  executions  should  be 
quashed.  The  appellees,  by  reason  ot  their 
levies,  have  a  lien  upon  the  land;  and,  on  the 
return  of  this  cause  to  ttxe  lower  court,  th^ 
should  be  allowed  to  sell  so  much  of  the  land 
as  will  pay  their  debts. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  reversed,  and  the  cause  remanded 
for  further  proceedUngs  consistent  vrlth  this 
opinion. 


LOUIBVIIXE  &,  N.  B.  GO.  v.  LOGSDEN'S 
ADM'B. 

(Oonrt  of  Appeals  of  Keutncky.  Feb.  6,  1904.) 

RAILROADS-KILLINO    INFANT  TRBSPASSKR- 
NEGLIOENGBy-DAMAOES. 

1.  A  railroad  company  may  be  held  liable  for 
death  of  a  child  three  rears  old  struck  by  a  train, 
though  he  was  a  trespasser  od  the  track;  there 
being  evidence  that  the  persons  in  charge  of  the 
train  coald  have  seen  him,  bj  the  exercise  of 
ordinal?  care,  when  450  yards  away,  and  could 
have  stopped  the  train  within  800  yards. 

2.  A  verdict  of  f 1,200  for  the  n^ligeot  killing 
of  a  boy  three  years  old  Is  not  excessive 

Appeal  from  Circuit  Oourt,  Hardin  Ooonty. 

"Xot  to  be  officially  reported." 

Action  by  William  O.  Logsden's  adminis- 
trator against  the  Lotilavllle  &  Nashville 
Ballroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

B.  D.  Warfleld  and  Poston  &  Moorman,  for 
appellant   S.  M.  Payton,  fbr  appellee.. 

SETTLE,  J.  Appellee.  S.  W.  Sanders,  as 
administrator  of  the  estate  of  Wm.  O.  £x>gB- 
den,  deceased,  sued  the  appellant,  Louisville 
&  Nashville  Railroad  Cktmpany,  in  the  Har- 
din circuit  court,  for  the  death  of  his  intestate, 
an  Infant  less  than  three  years  of  age,  who 
was  run  over  and  killed  by  appellant's  freight 
train.  The  appellee's  damages  were  laid  at 
¥10,000,  and  bis  right  to  recover  same  based 
upon  the  alleged  negligence  of  appellanlfs 
servants  In  charge  of  the  train  by  which  the 
Intestate  was  killed.  The  trial  resulted  In 
a  verdict  and  judgment  In  appellee's  favor  for 
$1,200,  and,  the  lower  court  having  refused 
to  set  aside  tbe  verdict  and  Judgment  and 
grant  appellant  a  new  trial,  It  has  brought 
the  case  to  this  court  by  appeal. 

The  grounds  for  new  trial  were  numerous, 
but  tbfi  point  more  particularly  urged  for  a 
reversal  of  tbe  Judgment  is  that  tbe  lower 
court  erred  in  refusing  to  grant  a  peremptory 
instruction  as  asked  by  appellant 

The  facts,  as  shown  by  the  evidence,  are 
few  and  simple.  The  father  of  the  Infant 
was  a  section  hand  in  the  employ  of  the  ap- 

f  I.  See  Death,  vol.  IE.  Gent.  IHs.  |  U8. 
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pellant  His  house  stood  beside,  and  wltbln 
30  feet  of,  the  railroad  track.  Just  before 
the  boy's  death  the  fatber  went  across  and 
up  the  railroad  about  250  yards  to  a  nelgh- 
'bor's  spring  for  a  bucket  of  water.  When 
he  left  bia  home  the  boy  was  In  the  rear  or 
abed  room  of  the  house,  playing  with  some 
bricks;  his  mother  In  the  yard,  behind  the 
house,  at  work.  While  the  father  was  at 
the  spring,  or  on  bis  return,  and  the  motlier 
at  work  In  the  back  yard,  the  boy  wandered 
«ut  of  the  house  and  upon  the  railroad  track, 
where  he  was  soon  run  over  and  killed  by 
the  train  at  a  point  160  yards  from  the  house. 
He  was  probably  playing  with  a  hoop  at  the 
time  of  his  death,  as  one  with  blood  on  it 
was  found  near  his  body,  which  was  IdentUted 
as  his  favorite  plaything.  According  to  the 
testimony  of  all  the  appellee's  witnesses, 
several  of  whom  saw  the  train  Just  before 
and  at  the  time  of  the  child's  death,  but  none 
«f  whom  saw  the  clilld  struck  by  the  train, 
□o  warning  from  either  bell  or  whistle  was 
given  by  the  train  until  the  stop  signal  was 
sounded,  presumably  when  the  boy  was 
struck  by  the  train;  and  this  Is  not  denied 
by  those  who  were  in  charge  of  the  train. 
The  weight  of  the  evidence  conduced  to  show 
that  the  place  of  the  accident  could  be  seen 
from  the  direction  of  the  approaching  train 
for  a  distance  of  450  yards,  and  for  this  rea- 
son it  would  seem  that  appellant's  servants 
In  charge  of  the  train  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  the  boy,  If 
he  was  then  on  or  dangerously  near  the 
track,  In  tlm^  to  have  stopped  the  train  and 
saved  his  life.  From  the  testimony  of  those 
In  charge  of  the  train,  the  engineer  and  fire- 
man were  in  their  places  in  the  cab  of  the 
locomotive.  One  of  the  brakemen,  in  viola- 
tion of  the  appellant's  rules,  and  (or  some 
reason  unexplained,  was  with  them  in  the 
cab.  Another  was  seated  on  top  of  the  car, 
with  his  feet  hanging  over  the  side,  apparent- 
ly not  keeping  a  lookout  in  any  direction. 
The  flagman  was  In  the  caboose,  where  he 
could  not  see  what  was  ahead  of  the  train; 
and  the  conductor.  In  the  cupola  on  top  of 
the  caboose.  The  conductor,  engineer,  and 
fireman  all  testified  that  the  train,  in  ap- 
proaching the  boy,  was  running  on  a  curve. 
The  engineer  stated  that  he  was  seated  on 
the  west  side  of  lils  department  of  the  cab, 
which  placed  him  on  the  outer  line  of  the 
curve;  thereby,  as  be  said,  throwing  the  lo- 
comotive in  the  way  of  Ids  view  of  the  track 
ahead  of  him.  The  fireman  had  no  obstruc- 
tion in  the  way  of  his  seeing  the  track  the 
usual  distance  ahead  of  the  locomotive.  He 
claimed,  however,  to  have  been  firing;  the  lo- 
comotive as  the  curve  was  rounded,  and  that 
wh^  he  completed  that  work  he  looked 
ahead  and  saw  the  boy,  and  the  train  was 
then  in  60  or  70  feet  of  him;  that  be  (the 
fireman)  at  once  gave  the  alarm  to  the  en- 
gineer, who  immediately  reversed  the  en- 
gine, applied  the  brakes,  and  stopped  the 
train  as  soon  hb  It  could  be  done^  but  too 


late  to  save  the  life  of  the  boy.  The  con- 
ductor testified  that  he  was  sitting  on  the 
west  side  of  the  cupola,  which  position  threw 
him  on  the  outside  of  the  curve,  and  thereby 
prevented  his  seeing  far  enough  ahead  of 
the  locomotive  to  discover  the  boy  before  the 
locomotive  struck  him;  but  he  admitted  that, 
if  he  had  been  seated  on  the  east  side  of  the 
cupola,  be  would  have  had  a  much  better 
and  farther  view  of  the  track  ahead  of  the 
train.  A  printed  rule  of  the  appellant  com- 
pany was  read  In  evidence,  which  declares 
that  the  proper  place  for  freight-train  con- 
ductors, while  the  train  is  in  motion.  Is  In'the 
deck  (or  cupola)  of  the  caboose;  and,  after 
prescribing  the  supervision  he  most  exercise 
over  those  operating  the  train,  the  rale  closes 
with  this  farther  declaration:  "He  must  also 
keep  a  sliarp  lookout,  especially  when  romid- 
ing  carves,"  It  is  singular,  Ini^eed,  that  each 
of  the  persons  composing  the  crew  in  charge 
of  the  train,  in  testifying  in  this  case,  put 
himself  in  such  a  position  as  that  he  did 
not  or  could  not  see  the  track  ahead  of  the 
train  at  the  time  the  boy  was  killed,  WliUe 
there  was  some  curve  In  the  track.  It  was 
not,  according  to  the  weight  of  the  evidence, 
so  pronounced  hut  that  the  place  of  the 
child's  death  could  be  seen  at  a  distance  of 
450  yards  by  one  standing  In  the  middle  of 
the  railroad  track,  in  the  direction  from 
which  the  train  that  killed  him  approached. 
The  speed  of  the  train  was  from  30  to  35 
miles  an  hour.  It  was  stopped,  according  to 
the  engineer  and  fireman,  within  a  dlstaJDce 
equal  to  the  length  of  train,  which  was  about 
300  yards.  It  therefore  follows  that  if  ap- 
pellant's servants  in  charge  of  the  train  had 
seen  the  boy  when  450  yards  away— the  dis- 
tance at  which,  according  to  the  evidence,  he 
might  have  been  seen  by  them— they  could 
have  stopped  the  tndn  In  time  to  have  saved 
his  life. 

There  could  be  no  recovery  for  the  death  of 
an  adult  under  the  circumstances  of  this  case, 
as  he  would  have  been  a  mere  trespasser,  to 
whom  the  railroad  company  owed  no  dutr 
to  keep  a  lookout  Bnt  as  said  by  Mr.  Hkmdp- 
son  in  bis  work  on  Negligence,  vi^  2,  f 
1S09:  "It  Is  to  the  credit  of  American  Juris- 
prudence that  the  courts  have,  as  a  rule,  re- 
fused to  place  the  Infantile  trespasser  upon 
a  railway  track  under  the  same  disadvan- 
tages at  wMch  they  have  placed  the  adult 
tre^asser  in  the  same  situation.  The  gen- 
eral rule  is  believed  to  be  that  children  who 
are  sufficiently  advanced  in  years  and  Intel- 
ligence to  care  for  their  own  safety,  and  to 
know  that  they  have  no  right  to  be  upon  a 
railroad  track,  except  where  it  crosses  or  is 
laid  upon  a  public  street  or  highway,  occupy, 
in  respect  to  the  degree  of  care  which  ought 
to  be  exercised  toward  them  by  the  railway 
company,  substantially  the  same  position  as 
adults,  but  that  the  total  or  partial  inability 
of  a  child  to  appreciate  the  danger  and  to 
understand  the  wrong  of  going  upon  a  rail- 
way track  at  an  Improper  place  shields  it 
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from  responsibility  for  siicb  conduct,  on  the 
one  hand,  and  Imposes  a  duty  of  grantor 
care  on  the  part  of  the  railway  company, 
on  the  other  hand,  with  reference  to  It.  In 
the  exercise  of  this  care,  the  best  Judicial 
opinion  is  to  the  effect  that  the  railway  com- 
pany, in  running  Its  trains,  Is  bound,  through 
Its  seiranti,  to  keep  a  reasonable  loolcout 
along  its  track,  to  the  end  of  making  timely 
diacovoies  of  any  children  who  may  be  ex- 
posing themselves  to  danger  thrae,  so  as^  by 
the  exercise  of  like  care  in  giving  th«n  audi- 
ble danger  signals,  or  In  arresting  the  speed 
of  the  train,  to  save  them  from  death  or  in- 
Jury."  In  Bectloia  1818  of  the  same  volume 
It  is  farther  stated:  "Where  this  role  of  lair 
obtains,  If  cattle  stray  upon  a  railway  track, 
and  are  run  over  by  a  train  under  such  cir- 
curostances  that  the  accident  might  have 
been  avoided  by  the  exercise  of  reasonable 
care  npon  the  part  of  the  tralnmeii',  the  com- 
pany will  be  liable  to  pay  damages  to  the 
owner.  It  Is  not  perceived  how  helpless 
children,  escaping  from  the  custody  of  their 
parents,  are  not  entitled  to  the  equal  protec- 
tion of  the  law.  *  *  *  If  this  is  a  sound 
rule,  clilldreo  of  tender  years  cannot  be  tres- 
passers, within  the  meaning  of  the  rule  of 
law  under  consideration  In  this  chapter;  but 
if  the  children  stray  upon  the  railway  track, 
although  a  place  other  than  a  public  crossing, 
the  railway  company  will  be  liable  for  mo- 
ning  over  them,  if  the  catastrophe  could  have 
been  avoided  by  the  exercise  of  reasonable 
care."  The  doctrine  as  announced  by  Bed- 
field  Is  humane  in  principle,  consonant  with 
reason  and  Justice,  and  has  been  repeatedly 
approved  by  this  court.  Thus  In  C,  N.  O. 
&  T.  P.  Ry.  v.  Dickereon's  Adm'r  (Ky.)  44 
8.  W.  99,  it  is  said:  "It  seems  to  us  to  be 
well  settled  by  the  decisions  of  this  court  that 
a  railroad  company  is  liable  for  injuries  in- 
flicted upon  an  infant  of  such  tender  years 
that  it  Is  Incapable  of  having  an  intent  or 
comprehending  its  rights  or  danger  of  injury, 
if  such  injury  was  the  result  of  the  failure 
upon  the  part  of  those  having  charge  of  the 
train  to  discover  his  peril  by  reason  of  their 
failure  to  use  such  ordinary  car^  as  their 
duty  to  the  train  and  passengers  require  them 
to  exercise  in  looking  along  the  track  of  the 
road."  South  Covington  St  Ry.  Oo.  v.  Herrk- 
lotB  (Ky.)  47  8.  W.  266. 

The  child  for  whose  death  damages  were 
awarded  In  this  case  was  of  very  tender 
years,  which  tact,  and  his  consequent  want  of 
discretion,  must  have  been  realized  by  ajh 
pellaiif  B  servants  In  charge  of  the  train  which 
ran  over  him,  if  they  saw  him  before  he  was 
struck  by  the  train;  and  it  was  for  the  Jury 
to  detMinlne  from  all  the  evidence  whether 
they  saw,  or  might,  by  the  exercise  of  ordi- 
nary care,  have  seen,  his  presence  on  the 
track  in  time  to  have  prevented  his  death. 
Though  the  evidence  was  conflicting,  we  are 
unable  to  say  that  it  was  not  sufficient  to 
autborlEe  the  verdict  of  the  jury. 


The  instructions  given  by  the  court  fab-ly 
presented  all  the  iaw  of  the  case.  Indeed, 
in  one  respect  they  were  more  favorable  to 
the  appellant  than  was  authorized  by  the 
facts,  for  they  submitted  to  tlie  Jury  the  qu^ 
tion  as  to  whether  or  not  the  parents  of  the 
deceased  infant  were  guilty  of  negligence  in 
allowing  him  to  stray  upon  the  track,  when 
there  was  not,  in  onr  opinion,  sufficient  evi- 
dence upon  which  to  base  such  an  instruction. 

The  amount  of  the  verdict  Is  not  excessive. 

Regarding  the  record  free  from  prejudicial 
error,  the  Judgment  Is  affinned. 


TAYLOR  et  aL  V.  RUSSELL  et  al 
(Court  of  Appeals  of  Kentucky.  Feb.  S,  1904.) 

COMMON  aCHOOLg— ADOPTION  OF  GRADED 
SYSTEM— CITIES. 

1.  Ky.  St.  1903,  c.  113,  art.  10,  being  part  of 
the  general  law  on  the  subject  of  common 
schools,  placing  it  in  the  power  of  the  people  to 
control  the  question  of  the  adoption  of  the  grad- 
ed school  system,  and  providing  that  "any  tity 
of  the  firs^  second,  third  or  fourth  class  may 
adopt  the  provision  of  this  law,"  does  not  re- 
peal Laws  1891-92-93,  p.  1211,  c.  241,  relat- 
iiig  to  cities  of  the  fourth  class,  aod  permitting 
them  to  adopt  the  graded  common  system. 

2.  Under  Ky.  St.  1908,  S  44U9,  being  part  of 
the  general  law  on  the  subject  of  common 
schools,  placing  it  in  the  power  of  the  people  to 
control  the  question  of  the  adoption  of  the  grad- 
ed common  school  system,  and  providing  that 
the  article  shall  not  affect  or  in  any  way  inter- 
fere with  any  system  of  graded  common  schools 
established  by  any  city  of  the  fourth  class,  a 
city  of  that  class  which  has  established  the  sys- 
tem and  has  it  lu  nae  is  exempt  therefrom. 

Appeal  from  (Circuit  Court  Madison  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  J.  D.  M.  Russell  and  others 
against  0.  A.  Taylor  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 

ABlrmed. 

H.  0.  Hazelwood  and  R.  W.  Miller,  for  ap- 
pellants. R.  H.  Oooke  and  Jackson  &  Rob- 
erts, for  appellees. 

O'RKAR,  J.  The  city  of  Richmond,  In 
Madison  county,  is  a  city  of  the  fourth  class, 
under  the  statutory  classification  In  this 
state.  In  1894,  by  ordinance  duly  passed, 
its  council  adopted  the  graded  school  sys- 
tem provided  for  in  chapter  89,  £:y.  St  1903 
(the  statute  governing  cities  of  the  fourth 
class),  being  sections  3588  to  3605,  Inclusive. 
Section  3606  was  added  In  1894.  Up  to  that 
time,  so  far  as  we  are  apprised  by  this  rec- 
ord, that  city  had  not  adopted  any  free 
graded  school  system.  A  board  of  education, 
as  authorized  by  section  8588,  was  regularly 
installed,  who,  as  a  body  corporate,  took 
charge  of  all  the  common  school  Interests 
and  property  in  that  city.  Bonds  were  voted 
and  Issued  to  the  amount  of  $23,000,  with 
which  a  building  for  the  white  school  children 
was  buUt   Other  common  school  funds  be- 
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longing  to  tbe  dlstrtet;  and  derived  from  taxa- 
tion, to  tiia  amount  of  $8,000,  wore  used  lu 
providing  a  building  for  tlie  colored  scbool 
chlldrai  wltbln  tbe  city.  Botb  Khoola,  under 
the  statutes  above  named,  are  under  the  con- 
trol of  tbe  board  of  education  of  tbe  city.  Be- 
sides tbe  per  capita  derived  from  tbe  state 
funds,  tbe  city  levies  and  collects,  and  tnrm 
over  to  tbe  board  oi  education,  a  tax  of  not 
exceeding  SO  cents  on  tbe  |100  on  all  taxable 
proper^  wltbln  tbe  dty  for  scbool  purposes, 
whlcb  Is  apportioned  among  tbe  acbools  as 
&e  board  deems  necessary  and  just  In 
1902  certain  taxpayers  wltbln  tbe  city  peti- 
tioned tbe  dty  council,  and  1^  tbrougb  tbe 
mayor,  duly  ordered  an  election  to  be  beld 
■under  section  4480,  Ky.  St  1003,  to  detdv 
mine  wbetber  tbe  wblte  citizens  and  tax- 
payers would  vote  an  annual  tax  of  SO  cents 
on  the  flOO  of  taxable  property  of  wbito 
persons  and  corporations  In  tbe  district  to 
maintain  a  graded  common  scbool  In  the  city 
for  wblte  cbUdren.  Tbe  propwltlon  receiv- 
ed a  majority  of  the  votes  cast,  and  was  duly 
certified.  This  suit  Involves  tbe  validity  of 
the  last-named  vote. 

Other  than  tbe  State  A.  &  M.  College,  the 
Colored  Normal  Scbool,  tbe  School  for  Deaf 
and  Dumb  Mutes,  and  similar  institutions, 
tbe  public  school  system  of  this  state  Is  di- 
vided Into  two  classes:  First;  that  nt  tbe 
common  school  district,  which,  unless  the 
other  class  is  Installed,  prevails  in  every  part 
of  tbe  commonwealth;  second,  graded  com- 
mon schools.  By  section  4464,  Ky.  St  1903. 
any  rural  district,  or  any  city  or  town  of  tbe 
fifth  or  sixth  class,  may  adopt  the  system  of 
graded  common  schools  by  a  vote  of  tbe  citt- 
acns  atfected.  They  are  not  at  all  required 
to  do  so.  It  is  at  their  option.  There  is  no 
other  provision  by  general  law  for  graded 
common  schools  In  towns  of  tbe  fifth  and 
sixth  classes.  Nor  is  there  any  otlicr  pro- 
viBion  by  general  law  for  rural  districts  lo 
be  provided  with  graded  common  Bchools. 
But  cities  of  the  first,  second,  third,  and 
fourth  classes  are  each  provided  with  a  bjb- 
tem  of  education  by  which  they  may  adopt 
the  higher  or  graded  a)mmon  school  system. 
As  to  cities  of  the  fourth  class,  tbe  sections 
of  tbe  statute  providing  the  system  are  cited 
above.  It  Is  not  mandatory  that  cities  of 
tbe  fourth  class  should  adopt  this  system. 
They  are  mer^y  permitted  to  do  so.  Unless 
they  adopted  In  some  manner  a  system  of 
graded  common  schools,  there  would  be  pro- 
vided by  law  only  the  common  district 
schools  for  such  cities.  If,  however,  they  do 
adopt  the  graded  common  Bchool  system, 
that  supersedes  and  absorbB  the  district 
common  schools  within  that  territory. 

Section  4464,  Ky.  St  1804,  as  was  section 
4489,  was  part  of  an  act  of  the  Genera!  As- 
sembly approved  July  6,  1893.  I^ws  1891- 
92^3,  p.  1413,  c.  260.  The  act  for  the  gov- 
ernment of  the  cities  of  the  fourth  class  was 
approved  June  28,  188S.  Laws  1881-92-93, 
p.  1211,  &  241.  Th^  were  each  passed  by 


the  same  LegisJatore,  and  were  being  consid- 
ered at  tbe  same  time.  The  act  of  July  9^ 
1803,  now  Incorporated  aa  chapt»  IIS.  Ky. 
St  1804,  la  tbe  general  law  on  the  subject  ot 
commmi  achoolB,  passed  at  the  first  session 
of  tbe  Legislature  aft»  the  adoption  of  the 
present  Constitution.  Section  4464,  Ky.  St 
1903,  on  and  Induing  section  4489,  are  part 
of  article  10  of  that  diapter»  which  ia  devoted 
to  "Graded  Common  Schools.'*  SectlonB  44M 
to  4488  provide  a  system  of  graded  ccnnmon 
schools  not  substantially  different  from  see- 
tlona  3588-3006;  8iq>ra,  except  that  It  appUee 
only  to  rural  districts,  and  towns  ot  flttli  and 
sixth  classes,  and  does  not  allow  as  expen- 
sive buildings  aa  are  allowed  fourth-daas  and 
largor  towns.  Section  4489  reads,  in  part: 
"The  xffovlaions  of  this  article  shall  not  af- 
fect, or  In  any  way  interfere  with,  any  aya- 
tem  of  graded  common  schools  established 
and  maintained  by  any  dty  of  the  firat,  sec- 
ond, third  or  fourth  class,  by  virtue  ot  a  gen- 
oral  or  qiedal  act  of  tbe  General  Assembly." 
If  this  were  all  the  section,  doubtless  there 
would  be  no  dispute  that  It  excluded  tbe  cit- 
ies of  the  fourth  daa^  or  larger,  where  such 
dtlea  bad  adopted  a  graded  school  aystem; 
but  the  section  continues:  "Any  dty  of  tbe 
first,  second,  third  or  fourth  dass  may  accept 
the  provisions  of  this  law,  and  establish  grad- 
ed common  schools,  subject  to  all  the  provi- 
sions thereof,  except  aa  specially  hereinaft- 
er provided  in  this  section,  by  a  majority 
vote.  Indorsed  by  the  recorded  action  of  tbe 
board  of  trustees,  at  an  election  beld  In  the 
manner  prescribed  in  section  4464,"  etc.  The 
exceptions  thereinafter  q>eclally  provided, 
and  alluded  to  In  the  above  4uotatlOB»  bave 
reference  to  the  manner  of  holding  tbe  elec- 
tion, etc.,  not  involved  hi,  nor  shedding  any 
light  on,  the  point  under  couslderatton. 

It  is  thought,  and  appellants  bave  proceed- 
ed upon  that  idea,  that  this  section— tbe  part 
last  Quoted— gave  to  any  city  In  tbe  common- 
wealth the  right  to  adopt  the  graded  common 
school  provisions  of  article  lO,  c.  113,  Ey.  St 
1903,  by  puTBuing  the  method  pointed  out  In 
section  4480  for  ordering  and  conducting  tbe 
election,  which  was  done  in  this  Instance. 
It  can  scarcely  be  conceived  that  tbe  Legis- 
lature, In  enacting  the  two  statutes  here  In- 
voked by  these  respective  litigants,  meant 
that  one  should  repeal  tbe  other  by  implica- 
tion, and  without  any  express  allusion  to  It 
Such  construction  Is  not  to  be  favored,  and 
will  not  be  adopted  when  any  other  con- 
sistent construction  will  allow  both  to  stand. 
The  legislative  purpose,  If  any  doubt  arises 
upon  the  language  employed  in  the  acts,  will 
be  looked  to,  rather  than  tbe  mere  dates  of 
enactments,  as  the  guide  In  construction. 
The  Import  of  the  acts  In  question,  viewed  In 
connection  with  tbe  general  state  of  the  law, 
and  the  history  of  the  legislation,  and  pre- 
vious Judicial  utterances,  if  any,  upon  tbe 
subject,  are  all  legitimate  and  helpful  means 
of  arriving  at  the  legislative  purpose  In  tbe 
enactment  of  statotes  whteb  may  appear  to 
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be  Inconsistent  In  terms  or  means  prorided. 
The  first  part  of  section  4489  shows,  undoubt- 
edly, that  the  Legislature  contemplated  that 
by  special  acts  heretofore  passed  (none  such 
coold  be  under  the  present  Constitution),  and 
by  general  laws,  graded  common  schools 
could  be,  and  doubtless  bad  been,  established 
fn  dtles  of  the  fourth  class  and  tbose  larger. 
In  &ct,  the  Legislature  had  expressly  author^ 
teed  such  cities  to  adopt  such  system,  formu- 
lated especially  with  reference  to  llieir 
wealth,  population,  and  needs.  But  the  le- 
spectlve  statutes  creating  those  city  goTem- 
menta  provided  no  means  of  compelling  the 
city  conndla  to  adopt  a  graded  school  system. 
Therefore,  as  the  law  then  stood,  the  city 
councils  of  cities  of  the  fourth  class,  and  tar- 
Cer,  could  refuse  to  adopt  a  graded  common 
school  system,  leaving  the  people  provide^ 
with  oDly  the  lower  order  of  district  common 
schools.  This  the  Legislature  knew.  It  then 
set  to  work  to  provide  a  method  by  which  the 
pet^le  In  those  cities  could  themselves  control 
that  question,  as  other  sections  of  the  state 
were  allowed  to  do,  by  providing,  In  the  lat- 
ter part  of  section  4489  quoted,  that  the  pro- 
visions of  that  chapter  should  be  applicable 
to  such  of  the  larger  dtles  as  would  adopt 
it.  Read  In  a)nnection  with  the  first  part  of 
•this  section,  this  meant  snch  dtles  as  had  not 
already  adopted  the  graded  common  school 
system.  This  compulsory  acceptance  of  this 
system  by  their  dttes  could  be  by  vote  had 
upon  the  initiative  of  the  people  by  petition. 
The  strict  construction  contended  for  by  ap- 
pellants would  lead  the  Legislature  to  say 
in  that  section,  by  the  first  part  of  it.  that 
tbat  law  did  not  apply  to  fouitb  class  and 
larger  dtles.  and,  by  the  last  part  of  it,  that 
it  dtd.  What  the  Legislature  undoubtedly 
had  in  mind  was  to  provide  a  method  by 
wUcb  these  cltlea  and  their  Inhabitants  could 
avail  themselves  of  the  privileges  of  graded 
common  scbools.  If  they  had  already  done 
so,  then,  by  the  first  part  of  section  4489, 
the  proTl^tnia  of  the  chapter  of  which  It 
was  a  part  wwe  "not  to  interfere."  But  If 
tbey  had  not  ad(vted  such  system,  they  wwe 
given  another  way  to  do  it,  and  to  compel  It 
It  Is  a  matter  of  slgnlflcant  remark  that  the 
whole  system  and  scheme  of  providing  talgher 
or  graded  schools  does  not  once  provide  a 
way  of  doing  away  vritli  one  when  once 
adopted.  As  the  ssrstem  was  tin  same 
wbethOT  adopted  under  article  10  of  chapter 
113,  or  under  chapter  89,  II  8588-8606,  and 
as  the  tax  Imposed  was  the  same,  t^ere  was 
nothing  to  submit  to  the  voters  in  this  aae. 
The  dty  council  bad  already  done  precisely 
what  they  proposed,  and  more  too.  There  Is 
DO  provltfon.  as  In  the  local  option  statntss, 
to  resubmit  tbat  question  when  once  adcqited. 
The  effect  of  the  vote  as  contended  for  by 
anpellante  is  merely  for  the  white  voters  to 
"vote  out"  the  colored  graded  common  school 
already  adiqtted  by  the  legal  authorities,  and 
In  the  mamm  provided  by  law.  That  tiwy 
Imd  no  light  to  do  nnder  the  law  as  ft  now  Is, 


I  for  the  right  has  nowhere  be«i  given  thnn  by 
any  statute. 

The  Judgment  of  the  drenit  court  declaring 
the  vote  and  Section  void  Is  afOnned. 


OINOINNATI  TOBACCO  WABEHOUSE  CO. 
V.  LESLIE  &  WHITAKBB'S  TRUS- 
TEE et  aL 

(Gonrt  of  Appeals  of  Kentucky.  Jan.  29, 1904.) 

FAOTORa-ADVANGBS—LIENS-CHARAGTBR 
—ASSIGNMENT  OP  DEBT— TRANS- 
FER OF  LIEN. 

1.  Where  a  corporation  advanced  money  to  a 
'  bankntpt  with  which  to  parcbaae  tobacco  to  be 
:  shipped  to  the  corporation  for  aale  onder  an 
'  agreement  that  the  latter  was  to  have  a  lien  I 
on  the  tobacco  so  purchased,  and  that  the  debt/ 
;  for   advances,    commiesions,    insurance,  etcJ 
.  should  be  paid  out  of  the  proceeds  of  the  salea 
'  when  made,  the  lieu  of  the  corporation  was  not 
a  common-law  lien  which  was  personal  to  it, 
but  was  an  equitable  lien,  which  attached  to 
the  claim,  and  therefore  passed  to  the  corpora- 
i  tion's  successor,  which  purchased  its  assets  on 
I  its  insolvency,  mduding  the  debt  for  which  to- 
bacco 80  purchased  was  pledged. 

I     Appeal  from  Olrcult  Court,  Harrison  Goun- 

i  ty. 

"To  be  officially  reported." 

Action  by  the  Clndnnati  Tobacco  Ware- 
'-.  house  Company  against  Leslie  &  Whitaker's 
;  trustee  and  others.  From  a  Judgment  in 
i  favor  of  defendants,  plaintlfl  appeals.  Be- 
;  versed. 

I    J.  J.  BlantcHi,  for  appellant 

I 

BARKER,  J.  Leslie  &  Whitaker  resided 
I  in  Harrison  county,  Ky.,  and  were  engagSd 
'  In  the  business  of  buying  and  selling  to- 
bacco for  qteculation.   The  Olncinnati  Leaf 
Tobacco  Warehouse  Company  was  a  Ken- 
tut^y  corporation,  doing  bndness  in  Gtedn- 
uati,  Ohio.   During  the  years  1888,  1808,  and 
1900  these  parties  had  a  contract  between 
them  by  which  the  corporation  advanced 
:  money  to  the  firm  from  time  to  ttme^  as  they 
I  required  it  which  was  Invested  In  the  pnr- 
!  diase  of  tobacco,  and  then  consigned  to  the 
!  corporation  at  Ite  business  place  in  dndn- 
i  natl  for  sale,  witli  the  express  agreement 
,  that  the  corporation  was  to  have  a  lien  upon 
I  the  tobacco  so  purdmsed,  and  tbe  debt  for 
'  advances,    commtsstona,    Insurance^  ete,., 
:  should  be  inld  ont  of  fba  proceeds  of  the 
!  sales  when  made.  Under  this  agreonent  the 
:  cwporatlon,  from  August  81,  1809,  to  Sep- 
tember J2, 1900,  advanced  Leslie  &  Wblteker 
.  the  sum  of  $5,000.28,  and  during  the  same 
,  period  of  time  they  purchased  and  consigned, 
I  under  the  contract  88  bopdiesds  of  tobac- 
co, all  but  18  of  which  had  been  sold,  and 
tin  i«ooeeds  addled  to  the  extinguishment 
of  tbe  consignee's  debt  for  advancements,  at 
the  time  this  controversy  arose.  B^ore  the 
sale  of  the  18  hogsheads  of  tobacco  above 
meatloned,  and  which  are  In  c<mtroversy 
here,  the  Cincinnati  Leaf  ^bacco  Ware- 
bouse  Company  became  seriously  involved 
flnancially,  If  not  insolvent  And  proper  diko- 
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ceedlDgs  were  had  In  the  circuit  court  of 
Kenton  connty,  by  which  it  was  placed  in 
the  bands  of  a  receiver,  and  afterwards  the 
recelTer  was  authorized  to  and  did  sell  at 
public  auction  In  solldo  all  of  its  assets, 
whether  real,  personal,  or  mixed,  for  the 
sum  of  fl,500,000,  the  Cincinnati  Tobacco 
Warehouse  Company  becoming  the  purchaser 
at  the  sum  named.  Tbls  sale  was  confirmed 
by  the  court,  and  the  Cincinnati  Tobacco 
Warehouse  Company,  which  seems  to  hare 
been  organized  for  tbls  express  purpose, 
stepped  into  the  shoes  of  the  Cincinnati  I>af 
Tobacco  Warehouse  Company,  taking  up  the 
business  of  the  latter,  and  carrying  it  for- 
ward without  commercial  Jar  or  jostle,  as 
if  no  change  had  occurred.  About  this  time, 
or  shortly  thereafter,  Leslie  &  Whltaker  be- 
came Involved,  and  made  a  general  assign- 
ment of  all  their  property  to  W.  T.  I^CCerty, 
of  Harrison  county,  Ky.,  for  the  benefit  of 
tbelr  creditors.  The  asslgoee,  ascertaining 
that  there  were  13  hogsheads  of  tobacco  be- 
longing to  tils  assignors,  unsold,  in  the  ware- 
house of  the  Cincinnati  Tobacco  Warehouse 
Company,  ordered  It  sold.  In  accordance 
with  this  direction,  the  tobacco  was  sold, 
realizing  the  sum  of  ¥950.  Afterwards  cer- 
tain creditors  of  Leslie  &  Whitaker  set  on 
foot  such  proceedings  In  banliruptcy  that  the 
firm  were  adjudged  to  be  bankrupt  under 
the  United  States  bankruptcy  act,  and  their 
assets  passed  Into  the  hands  of  appellee  J. 
T.  Webster,  as  trustee,  for  the  benefit  of 
their  creditors.  After  quaiffylng,  the  trus- 
tee Instituted  tbis  action  to  recover  of  appel- 
lant the  proceeds  of  the  sale  of  the  13  hogs- 
heads of  tobacco  which  were  sold  under  the 
order  of  the  assignee,  as  above  stated.  This 
sum,  amounting  to  $950,  is  the  matter  in  con- 
troversy here.  The  question  is  one  of  law, 
there  being  no  undisputed  questions  of  fact 
There  is  no  dispute  or  question  as  to  the 
regularity  of  the  legal  proceedings  by  which 
the  Cincinnati  Tobacco  Warehouse  Company 
purchased  all  of  the  assets  of  whatever  kind 
of  the  Clndnnatl  Leaf  Tobacco  Warehouse 
Company;  as  to  the  amount  or  time  of  the 
advancements  made  by  the  Cincinnati  Leaf 
Tobacco  Warehouse  Company  to  Leslie  & 
Whltaker;  nor  as  to  the  fact  that  the  tobacco 
shipped  nnder  the  contract  realized  a  sum 
Insufficient  to  pay  the  amount  of  the  advance- 
ments by  $360.  But  it  18  contended  by  ap- 
pellee that  tiie  Cincinnati  Tobacco  Werehonae 
Company  did  not  acquire,  by  its  purchase  the 
benefit  of  the  contract  exlsUng  between  the 
Cincinnati  Leaf  Tobacco  Warehouse  Compa* 
ny  and  Leslie  A  Wbltaker,  or  the  lien  which 
the  latter  had,  under  the  express  contract,  on 
all  the  tobacco  shipped  for  the  paymoit  of 
all  the  advancements  made^  that  the  lien 
of  the  ClndnnaH  Leaf  Tobacco  Warehouse 
Company  was  a  personal  one,  which  did  not 
pass  by  (^ration  of  law  nnder  the  sale,  and 
that,  therefore,  the  13  bogsheads  of  tobacco 
remaining  unsold  after  the  transf^  by  the 
court  are  to  be  considered  as  a  matter  sepa- 


rate and  apart  from  the  old  contract,  and 
that  out  of  the  proceeds  appellant  was  enti- 
tled only  to  collect  and  receive  its  commis- 
sion, drayage,  insurance,  etc.,  and  bad  no 
right  to  apply  It  to  the  extlngolshment  of 
the  unpaid  balance  originally  due  tbe  Cincin- 
nati Leaf  Tobacco  Warehouse  Company.  On 
the  contract  appellant  contends  that,  having 
purchased  at  tbe  sale  by  the  receiver  of  the 
Cincinnati  Ijeaf  Tobacco  Warehouse  Com- 
pany all  its  assets,  including  the  chose  In  ac- 
tion due  from  Leslie  &  Whltaker,  consisttng 
of  the  unpaid  balance  for  the  advancements 
made  to  them,  It  also  acquired  the  lien  un- 
der the  contract,  and  with  it  the  right  to  ap- 
ply tbe  proceeds  of  the  sale  of  all  the  tobacco, 
including  the  13  hogsheads,  to  extlngoisfa  tbe 
debt  If  this  can  be  done,  there  will  etUl  be 
a  balance  due  appellant  of  $350.  trpon  trial 
of  the  case  in  the  court  below  the  learned 
chancellor  entered  the  following  Judgment: 
"It  appears  further  from  this  record  tliat  tbe 
whole  of  the  tobacco  bought  by  Leslie  ft 
Wbltaker  was  delivered  by  them  to  tbe  Cin- 
cinnati Leaf  Tobacco  Warehouse  Company 
prior  to  tiie  appointment  of  a  receiver,  and 
prior  to  fbe  sale  by  decree  of  conrt  of  Its  ef- 
fects. There  can  therefore  be  no  question 
but  that  tbe  factor's  lien  of  the  Ondnnati 
Leaf  Tobacco  Warehouse  Company  was  f 
complete  lien,  perfected  by  redndng  the  to- 
bacco to  possession.  The  only  question  in 
this  cas^  then,  is,  does  the  Cincinnati  Tobac- 
co Warehouse  Company,  by  reason  of  its  pur- 
chase at  decretal  sale  of  tbe  demand  of  the 
C^dnnati  Leaf  Tobacco  Warehouse  Company 
against  Leslie  &  Whitaker  <they  bekig  no  par- 
ties  to  that  suit,  and  not  obtaining  tbelr  con- 
sent), succeed  to  the  rights  of  the  Cincinnati 
Leaf  Tobacco  Warehouse  Company  as 
against  Ihem  or  tbelr  genersl  creditors,  tbey 
hsTing  become  banfcmpt  before  a  sale  of  tbe 
tobacco  by  the  defendant  (aroeUaat)?  Or,, 
stating  it  more  succinctly,  does  tbe  purchase  • 
by  dtfendant  defeat  or  discharge  ttie  Uen? 
It  seems  ftom  the  snthoritleB  llia^  a  Uen  of  j 
this  character  Is  a  pnrdy  personal  privily 
and  can  only  be  set  op  by  the  pvson  to 
whom  It  accmed,  anS  that  he  cannot  assign 
bis  daim.  so  as  to  enable  the  assignee  to  set 
up  tbe  hen  as  a  groimd  of  claim  or  def«ise  to 
an  action  for  tiie  property  or  Its  valne  as 
against  the  genml  owner.'  The  court  holds 
that  these  transactions  by  which  defendant 
(M>pellanQ  obtained  the  debt  and  the  ivop- 
erty  destroyed  the  liffli,  and  it  is  not  availa- 
ble to  the  defendant  in  this  action."  It  will 
be  observed  that  the  trial  Judge  placed  some 
stress  upon  the  fiict  that  the  Cincinnati  To- 
bacco Warehouse  Company  lAtained  its  legal 
position  witii  reference  to  the  assets  of  tbe 
Cincinnati  Leaf  Tobacco  War^nse  Oompa- 
ny  without  tbe  knowledge  or  consent  of  Les- 
Ue  &  Whltaker.  If  this  be  important,  ve 
think  the  record  ehows  conclusively  that  Les- 
lie &  Whltaker  recognised  the  OlndnnaU  To- 
bac(»  Warehouse  Company  u  the  successor 
of  tbe  Clndnnatl  Leaf  Tobacco  Warehouse 
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GompaDy,  and  as  lawfully  asBumlng  and  car- 
rying out  the  latter's  contract  with  them. 
Five  of  the  hogsheads  of  tobacco  In  question 
■were  shipped  to  and  received  by  the  Cincin- 
nati Tobacco  Warehouse  Company  after  It 
became  the  successor  of  the  Cincinnati  Leaf 
Tobacco  Warehouse  Company;  and  Leslie  & 
Whltaker  received  from  It,  upon  request,  the 
sum  of  $20S  with  which  either  to  purchase 
tobacco  or  to  pay  for  tobacco  already  pur- 
chased under  the  original  contract.  It  seems 
to  us  that  these  facts,  under  all  the  circum- 
stances of  this  case,  would  go  very  far  to- 
wards establishing  a  raUflcatlon  by  Leslie  & 
WUtaker  of  the  transfer  by  the  receiver  of 
the  Insolvent  corporation  to  appellant,  If  it 
were  required  to  take  that  view  in  order  to 
uphold  appellant's  ilen  In  question;  but  we 
do  not  think  this  Is  necessary.  It  Is  true  that 
the  authorltleB  hold  that  a  common-law  Hen 
is  a  personal  privilege,  and  not  transferable 
by  the  assignment  of  the  debt  which  It  se- 
cures; but  we  think  the  court  below  erred  In 
assuming  that  the  lien  of  appellant  Is  a  com- 
mon-law lien.  Common-law  liens  arise  by  Im- 
plication of  law,  and  not  by  eipress  contract 
Tbe  lien  here  la  an  equitable  one,  growing 
out  of  the  express  contract  between  Leslie  & 
Whitaker  on  the  one  part  and  the  Cincinnati 
Leaf  Tobacco  Warehouse  Company  on  tbe 
oUier,  which  it  was  agreed  that  ttie  latter 
■bonld  taave  a  lien  on  the  tobacco  for  all  tbe 
advances  made  by  It  to  the  former,  and  which 
appellant  claims  passed  to  It  by  the  assign- 
ment. Jones,  In  his  work  on  Liens,  v^  elab- 
orately describes  tbe  difference  between  com- 
mon-law and  equitable  liens,  and  in  section 
63,  in  describing  equitable  liens,  says:  "Where 
in  terms  the  parties  agree  that  one  making 
advances  for  the  purchase  of  merchandise 
to  be  shipped  to  him  shall  have  a  Hen  on  the 
same,  the  Hen  arises  upon  the  purchase  of  the 
merchandise  befcure  it  la  consigned  to  the 
creditor.  The  Uen  In  such  case  attaches  to 
the  merchandise  purchased  and  in  the  hands 
of  the  debtor  at  tbe  time  of  his  bankruptcy, 
and  may  be  asserted  against  the  debtor's  as- 
signee in  bankruptcy.  Judge  Story  said  that 
the  possession  of  the  property  by  the  debtor 
was  not  a  badge  of  firaud,  or  against  tbe  pol- 
icy of  the  law,  or  In  any  manner  to  be  deemed 
Inconsistent  with  the  Just  rights  of  his  gen- 
eral creditors;  and  ther^ore  the  agreement 
to  glre  a  lien  or  equitable  charge  was  blnd- 
fng  npon  tbe  property  In  the  bands  of  the  as- 
adgnee."  In  section  982,  Id.,  It  Is  said:  "A 
common-law  Uen  la  not  a  proper  subject  of 
sale  or  assignment,  for  It  is  neitlier  property 
DOC  is  it  a  debt,  but  a  right  to  retain  property 
as  secnrity  toe  a  debt."  And  in  section  fiSS. 
still  speaking  of  common-law  Uens:  "A  lien 
Is  a  purely  personal  prtrllege,  and  can  only 
be  Bet  up  by  the  person  to  whom  it  accrued. 
He  cannot  assign  his  claim,  so  as  to  enable 
the  assignee  to  set  up  tbe  lien  as  a  ground 
at  claim  or  defense  to  an  action  for  the  prop- 
er^ or  its  value  as  agafaist  the  general  own- 
er."  In  section  981,  however,  the  author 


says:  "An  equitable  lien  reserved  by  express 
agreement  passes  by  an  assignment  of  tbe 
debt  It  was  created  to  secure.  Such  a  Hen 
does  not  depend  upon  possession,  as  does  a 
common-law  Hen."  The  case  of  Hauselt  v. 
Harrison.  105  U.  S.  401.  26  L.  Ed.  1075,  was 
In  aH  respects  slmUar  in  principle  to  the  case 
at  bar.  There  a  merchant  advanced  money 
to  a  tanner  with  which  to  purchase  hides  to 
be  manufactured  Into  leather,  under  this 
agreement:  "And  it  Is  further  agreed'  that 
all  the  skins,  whether  green,  In  process  of  tan- 
ning,- tanned,  or  tanned  aud  finished,  shall 
be  considered  as  security  for  the  refunding, 
with  Interest,  of  aH  the  moneys  advanced 
him  by  the  party  of  the  second  part,  and  that 
ail  the  skins  shall  be  Insured  for  their  full 
value  In  good  companies  only."  The  tanner^ 
after  receiving  large  advances,  became  Insol- 
vent, and  In  the  contest  between  bis  assignee 
and  the  merchant  as  to  the  Uen  of  the  latter 
on  certain  lildes  and  leathers  the  Supreme 
Court  said:  "It  was  decided  In  Gregory  v. 
Morris,  06  U.  S.  610  [24  L.  Ed.  740],  that  the 
legal  effect  of  such  a  contract  is  to  create  a 
charge  upon  the  property,  not  in  the  nature 
of  a  pledge,  but  of  a  mortgage.  Such  a  Hen 
is  good  between  the  parties  without  a  change 
of  possession,  even  though  void  as  against 
subsequent  purchases  in  good  faith  without 
notice  and  creditors  levying  executions  or  at- 
tachments; and,  if  foUowed  by  a  delivery  of 
possession,  before  tbe  rights  of  third  persons 
have  Intervened,  it  Is  good  absolutely.  Nor 
can  it  be  reasonably  doubted  that  this  equi- 
table Uen  was  capable  of  enforcement  If~ 
Bayer  [the  tanner]  had,  in  disregard  and  vio- 
lation of  his  agre^ent,  undertaken  to  divert 
the  sldns,  whether  in  a  finished  or  unfinished 
state,  to  some  other  and  unauthorized  use,  it 
would  have  been  in  fraud  of  tbe  rights  of 
Hauselt  [the  merchant],  and  a  court  of  equity 
would  not  have  hesitated  by  an  Injunction 
to  prevent  the  commission  or  continuance  oT 
the  wrong.  Bayer  would,  under  such  circum- 
stances, be  treated  by  a  court  of  equity  as  a 
trustee  fraudulently  dealing  with  and  misap- 
propriating trmt  property,  and  Hauselt  would- 
be  protected  In  his  right  as  the  owner  of  a 
beneficial  Interest  In  tbe  property  entitled  to- 
the  enjoyment  of  tbe  specific  fruits  of  the 
agreement."  In  Brooks,  Waterfleld  &  Co.  v. 
Staton'B  Adm'r.  70  Ky.  174.  it  Is  said  by  tbla. 
court:  "Manifestly,  there  Is  an  equity  In  ime- 
who  advancea  money  on  tbe  agreemrat  and 
faith  that  cortain  property  shall  be  Intrusted 
to  falm  as  a  security  which  does  not  pertain 
to  a  general  creditor,  ox  to  one  who  extends 
credit  without  reCmnce  to  any iwrticularfund' ; 
or  property  aa  ncozlty.  From  tbe  moment ' 
tbe  advances  are  made  tbae  Is  an  indumte 
right  in  or  to  the  property  on  tiie  faith  of 
which  the  advance  waa  mad^  and  tiila  r^ht 
becomes  complete  If  tbe  creditor  with  reason- 
able dUlgence  pursues  his  right  by  reducing 
tiie  property  to  possession  before  any  other 
equity  has  intervened.  Such  omtracts,  when 
the  money  has  been  advanced,  and  beA>re  da- 
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Uvery  of  possesBlon,  are  partly  executed  and 
partly  executory.  The  delivery  of  possession 
completes  the  contract;  and  If,  at  the  time 
the  contract  was  entered  Into  and  the  advan- 
ceB  made,  the  parties  acted  In  good  faith,  and 
tiiere  was  no  Insolvency,  and  no  design  to 
prefer  one  creditor  to  another,  the  act  of  pos- 
session, when  there  are  no  Intervening  equi- 
tlee,  relates  back,  and  the  contract  la  a  unit 
from  the  time  It  was  entered  Into  and  the  ad- 
vance was  made."  This  case  was  approved 
In  a  later  case  of  Cook's  Adm'r  v.  Brannln, 
Brand  &  Glover.  87  Ky.  101.  7  S.  W.  877.-  In 
the  ease  of  Stahl  v.  Lowe  (Ky.)  38  S.  W.  SG2, 
it  was  held  that  a  trnusactioo  similar  to  the 
one  involved  In  the  case  at  bar  created  an 
equitable  Hen;  and  In  the  case  of  AtcMson'a 
Assignee  v.  Jones  &  Halsey*8  Assignees  (Ky.) 
1  S.  \V.  406,  It  was  held:  "A  firm  to  which 
tobacco  had  been  consigned  for  the  purpose  of 
securing  advances  made  by  them  thereon, 
baring  made  an  assignment  for  the  benefit  of 
creditors,  their  assignee  had  the  right  to  hold 
the  tobacco  for  the  purpose  of  securing  the 
advances  against  the  assignee  of  the  conslgn- 
ot,  who,  subsequent  to  the  conslfntment,  bad 
also  made  an  assignment  for  the  benefit  of 
credltom."  The  CydoiMrdla  of  Law  &  Pro- 
cedure,  volume  4,  p.  69,  tit  "Assignments," 
states  the  rule  thus:  "In  the  absence  of  any 
stipulation  In  the  contract  of  assignment  con- 
cerning the  securities  or  other  Incidents,  an 
nnquallfled  asslgnm^t  of  a  chose  to  action 
carries  witb  it,  as  an  Incident  to  the  chose,  all 
securities  held  by  the  assignor  as  collateral  to 
the  claim,  and  all  rights  incidental  thereto, 
and  vests  In  the  assignee  the  equitable  title 
to  such  collatoral  securities  and  Incidental 
rights.  *  *  *  As  the  right  to  the  chose 
and  Its  inddents  pass  to  the  assignee  thereof 
80  does  the  right  to  the  remedies  which  the 
assignor  had  for  the  enforcemoit  of  the 
same."  In  the  case  of  Summers  t.  KUgns, 
14  Bush,  449,  it  was  said:  "The  assignment 
of  a  debt  carries  with  It  a  vendor's  or  mort- 
gage ll&i,  by  which  debt  Is  secured.  This 
has  been  so  oftcm  decided  by  this  court  as  to 
render  the  dtatkm  of  antliority  mmecessary." 

There  is  a  Taut  difference  between  the 
narrow,  rigid,  persmal  right  io  merely  re- 
tain possession  of  personal  property  until 
payment  which  Is  known  as  a  common-law 
lien,  and  an  equitable  Um  arising  by  express 
contract  between  the  parties,  and  which  the 
needs  of  commerce  render  alMolntely  neces- 
sary in  order  to  fticllltate  modem  dealing  be- 
tween man  and  man.  It  requires  no  profound 
examination  of  the  subject  to  realize  how 
hop^essly  crippled  would  be  the  Industries 
and  resources  of  the  whole  state  if  the  farm- 
er, the  manufactnrer,  and  the  dealer  rauld 
not  obtabi  the  aid  of  the  capitalist  In  the  ad- 
^'ancement  (tf  their  business;  or  that  this  aid 
very  largely,  if  not  wholly,  depends  on  tiie 
ability  of  the  borrower  to  make  the  lender 
secure  by  a  lien  on  the  q>eclflc  product  of  the 
industry  Involved  In  the  enterprise.  The  lloi 
Involved  In  this  action  Is  not  the  common-law 


lien  of  the  factor  for  advancements,  but  an 
equitable  lien,  created  by  express  contract 
Sometimes  these  Hens  resemble  each  other 
very  closely,  and  sometimes  both  statutory 
and  equitable  liens  coincide,  and  are  identical 
with  or  declaratory  of  common-law  llena. 
When  this  happens,  the  latter  are  superseded 
by  the  former,  for,  although  their  forms  and 
terms  may  resemble,  the  consequences  which 
flow  from  their  existence,  as  in  the  case  at 
bar,  are  often  divergent.  Appellant  as  as- 
signee of  the  chose  in  action  purchased  at  the 
receiver's  sale,  became  invested  thereby  with 
the  right  to  enforce  the  equitable  lien  which 
secured  Its  payment  to  the  Glnclonatl  Z^eaf 
Tobacco  Warehouse  Company. 

Wherefore  the  Judgment  Is  reversed,  witii 
directions  to  dismiss  the  petition. 


EDWARD  THOMPSON  CO.  r.  FENIiBT. 
(Court  of  Appeals  of  Kentucky.   Feb.  3,  1901.) 

REPLBVIN— TALDB  OF  PROPBRTT-^BTBNTION 
—  DAHAGES  —  wriHDBAWAL  —  WAIVKb-AF- 
PEAL-AMOUNT  IN  OONTROVaRST. 
1.  Where,  in  an  action  to  recover  law  books, 
plaintiff  claimed  the  value  to  be  $150,  and  also 
claimed  $50  damages  for  the  detention  thereof, 
and,  on  the  trial,  plaintiff  withdrew  from  the 
consideration  of  the  court  and  jury  all  question 
of  damages  and  claims  for  the  same,  and  no 
proof  was  introduced  by  dther  party  on  the 
nueation  of  damages,  such  claim  was  waived, 
tnough  not  entered  on  the  order  book  of  the 
court  and  hence  the  amonnt  Involved  was  not 
sofflcient  to  sustain  an  appeal  to  the  Court  of 
Appeals. 

Appeal  from  Circuit  Court  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  the  Edward  Thompson  Company 
against  W.  H.  Fenley.  From  a  Judgment  In 
favor  at  defendant  plaintiff  appeals.  Dis- 
missed. 

Frank  V.  Benton,  for  appellant  R.  S. 

Holmes,  for  appellee. 

NIDJN,  J.  This  was  an  action  brought  by 
appellant  In  the  Kenton  circuit  court  to  re- 
cover from  the  appellee  the  possession  of  the 
first  edition  of  the  American  &  English  Bn- 
cyclopfcdla  of  Law,  at  $150,  and  also  for 
$60  damages  for  the  wrongful  detention  of 
the  property.  It  appears  from  the  bill  of 
exception  that  upon  entering  upon  the  trial 
of  the  cause  in  the  lower  court  the  appel- 
lant by  counsel.  In  the  presence  of  the  court 
and  Jury,  withdrew  from  the  consideration 
of  the  court  and  Jury  all  question  of  damages, 
and  claims  for  same.  This  left  the  value  of 
the  thing  in  controversy  at  $150.  The  appel- 
lee moved  to  dismiss  this  appeal  for  the 
reason  that  this  court  has  not  Jurisdiction 
of  the  matter  in  controversy.  The  appellant 
contends  that  it  Is  not  boimd  by  the  recital 
in  the  bill  of  exceptions,  because  It  is  not 
shown  by  an  order  of  court  on  its  record, 
that  it  dismissed  Its  action  for  damages. 
It  appears  from  the  record  that  there  was  no 
proof  introduced  by  elth^  party  on  the  trial 

T  L  See  AppMl  and  Error,  voL  I,  Omt.  Die  |  BM. 
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on  tbe  question  of  damages,  and,  as  stated,  j 
tlie  appellant  waived  Its  claim  for  damages,  i 
and  we  can  see  no  reason  wby  Its  disclaimer  I 
of  same  in  the  manner  stated  should  not  be  i 
as  binding  upon  It  as  If  entered  upon  the 
order  book  of  the  court 

HaTing  arrived  at  this  conclusion,  we  sus- 
tain the  motion  of  appellee,  and  dismiss  the 
appeal. 


TENNBNT  SHOE  CO.  v.  STOVALIj  & 

BRAND.  ' 

(Court  of  Appeals  of  Keutacky.   Feb.  2,  1904.) 

SALES-RKSCISSION  OF  CONTRACT-FALSE  RBP-  '■ 
RESENTATION  OP  CREDIT— KNOWLEDGE  OF  : 
PALSITY— ESTOPPEL  TO  DENY.  i 

1.  A  partner,  who,  according  to  his  own  tea-  ! 
timooy,  had  charge  of  the  mercautile  resoarces  I 
of  the  firm,  Tias  bouud  to  know  its  refiources  : 
and  liabilities,  and  when  suit  based  on  false  | 
otatemeutB  made  by  him  to  mercantile  agendea  ; 
was  brought  agaiust  the  firm,  he  could  not  be  I 
heard  to  say  that  he  did  not  know  its  real  con-  ; 
dition  wben  he  made  the  statements. 

2.  False  representations  made  by  a  member  | 
of  a  firm  to  mercantile  agencies  to  establish  the  ] 
firm's  credit  constitute  a  fraud  on  one  who,  < 
relying  on  and  deceived  by  such  r^resentatious,  i 
extends  credit  to  tbe  firm,  wblch  be  would  not  > 
hare  done  had  he  known  tbe  truth,  which  au-  I 
thorizcB  him  to  elect  to  treat  a  sale  of  goods  to  I 
the  firm  as  void,  and  reclaim  snch  of  his  goods 
as  remain  undi(;poaed  of  by  the  firm.  j 

Appeal  from  Circuit  Court,  Graves  County.  ; 
"Not  to  be  officially  reported."  j 
Action  by   the  Teuneut  Slioe  Company  ! 
a^inst  Stovall  &  Brand,  partners.    From  a  ' 
Judgment  for  defendants,  plaintiff  appeals.  I 
Reversed. 

Lee  &  HeetK-.  for  appellant.  J.  N.  Omtch-  ; 
field,  for  afvelleea. 

BARKER,  J.  Stovall  ft  Brand  were  mer- 
chants In  Mayfleld,  Graves  county,  Ky.  The 
appellant  Is  a  corporation  organized  under 
the  laws  of  tbe  state  of  Missouri,  having  Its 
residence  and  place  of  bneineaB  In  St  Louis. 
On  the  2Sth  day  of  February,  1901,  the  ap- 
pellant sold  and  delivered  to  Stovall  ft  Brand 
$1,200.23  worth  of  sboes  on  credit  In  June 
of  the  same  year  the  firm  made  a  general 
assignment  for  the  benefit  of  their  creiUtors, 
and  Bttbsequently  were  adjudged  to  be  bank- 
rupts under  the  general  bankruptcy  act  of 
tbe  United  States,  ax^  tbetr  property  pass- 
eel  Into  tbe  bands  of  3.  N.  Outchfield,  trus- 
tee. After  the  assignment  appellant  Insti- 
tuted this  action  In  tbe  Graves  circuit  court, 
charging  that  the  goods  In  question  had  be«i 
pun^sed  by  tbe  firm  for  the  purpose  and 
with  the  intent  of  defrauding  It  well  know- 
ing ttiat  tbey  were  then  insolvent,  and  not 
intrading.  at  tbe  time  of  purchase,  ever  to 
pay  for  tbe  goods.  That  sibilant  elected  to 
treat  like  contract  of  purchase  as  void,  and 
reclaim  tta  goods,  tor  tbe  possession  of  wblch 
It  prayed  Judgment.  As  an  andllary  remedy, 
an  order  of  delivery  was  sued  out  and  about 
I^HOO  worth  of  tbe  shoes  aeems  to  have  been 

f  2.  8m  Balas,  vol.  43,  Cwt.  Die  i  9L 
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found  undisposed  of  and  taken  Into  the  pos- 
session of  the  officer  In  charge  of  the  writ 
and  this  constitutes  the  subject-matter  In 
controversy  here.  Stovall  &  Brand  filed  an 
answer  denying  the  material  altegationa  of 
the  petition,  and  then  J.  N.  Crutclifleld,  the 
trustee  In  bankruptcy,  Intervened  by  peti- 
tion, adopted  the  answer  of  Stovall  ft  Brand, 
and  prayed  to  be  adjudged  the  rightful  pos- 
sessor of  the  merchandise  involved  In  the 
litigation.  A  trial  was  had,  which  resulted, 
after  the  close  of  appellant's  (plalntifTs)  tes- 
timony, in  the  court  giving  a  peremptory  In- 
struction to  the  Jury  to  find  for  ai^ellee 
^defendant).  To  review  this  Judgment  ap- 
pellant has  brought  the  record  to  thid  court. 

The  representations  complained  of  by  ap- 
pellant as  false  were  not  made  to  It  direct, 
but  consisted  in  reports  of  the  firm's  financial 
standing,  made  by  T.  L.  Stovall,  a  member 
of  the  firm,  who  had  active  charge  of  the 
store,  to  certain  mercantile  agencies,  of  wblch 
appellant  was  a  member.  The  evidence 
leaves  no  doubt  that  these  reports  showed 
the  firm  to  be  abundantly  solvent  and  in 
excellent  finanda!  condition,  and  tha^  at  the 
time  tbey  were  made,  the  firm  was  Insolvent 
Wltiiin  a  very  short  time  after  tbe  pnrcliase 
from  appellant  the  partners  drew  out  of  the 
business  sums  aggregating  f 7,500,  and  sever- 
al of  the  clerks  were  allowed  to  overdraw 
their  accounts  In  sums  out  of  all  {Hvportton 
to  their  salaries.  T.  L.  Stovall,  who  was 
placed  upon  the  stand  by  appellant  while 
showing  in  bis  evidence  that  the  reports 
made  b/  Iilm  of  the  firm's  standing  to  the 
various  mercantile  agencies  as  a  basis  of 
credit  were  untrue  In  fact  liulsted  most 
earnestly  that  he  did  not  know  at  tbe  time 
they  were  false,  and  that  tbey  were  not  made 
for  tbe  purpose  of  fraud  or  deceit.  In  thf. 
case  of  Drake  v.  Holbrook,  66  S.  W.  512, 
which  Involved  a  question  similar  in  ifrin- 
clple  to  the  one  nnder  discussion,  this  court 
said:  "It  was  pleaded,  and  not  denied,  that 
the  up^x^Ilee,  Holbrook,  was  the  owner  of 
one-hnlf  the  stock,  and  was  secretary  and 
treasurer  of  the  company.  This  being  true, 
he  cannot  be  beard  to  say  he  did  not 
know  the  resources  and  liabilities  of  the 
company.  It  was  his  businms,  as  secre- 
tary and  treasurer,  to  know  the  financial  con- 
dition of  the  corporation,  and  any  state- 
ments made  by  him  as  to  the  financial  condi- 
tion of  tbe  corporation  to  the  appellants 
would  authorize  tliem  to  rely  thereon  as  tbe 
truth.  Appellee  Iwlng  In  condition  to  know, 
and  it  being  his  duty  to  kuow,  will  not  be 
permitted  to  say  be  in  fact  did  not  know  the 
truth  as  against  his  own  statement  to  ap- 
pellants." In  this  case  Stovall  was  the  part- 
ner, and,  according  to  bis  own  testimony,  bad 
charge  of  the  mercantile  interest  of  the 
firm.  .  He  was  bound  to  know  Its  resources 
and  liabilities,  and  when  he  undertook  to 
make  a  statement  to  the  mercantile  agencies 
to  constitute  a  basis  of  credit  tor  bis  firm 
he  covld  not  afterwards  be  beard  to  say 
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that  he  did  not  know  Its  real  coaditlon.  The 
representations  made  to  the  mercantile  agen- 
cies as  the  basis  of  credit  had  the  same  legal 
effect  as  If  made  to  the  appellant.  Eaton, 
Cole  &  Bumam  Co.  t.  Avery  (N.  T.)  38  Am. 
Rep.  3S9.  In  the  case  of  Dletz's  Assignee  t. 
Sutcllfle,  80  Ky.  650,  It  Is  said:  "It  is  well 
settled  that,  where  the  vendor  has  been  de- 
frauded by  his  vendee,  the  former  may  elect 
to  treat  the  contract  as  a  ouIHty,  and  bring 
his  action  for  the  recovery  of  the  specific 
property,  or  trover  for  their  value;  and  this 
doctrine  proceeds  npon  the  idea  that  the  con- 
tract of  sale  having  been  rescinded  at  the 
election  of  the  vendor,  he  Is'stlU  vested  with 
the  title."  To  the  same  effect  is  Longdale 
Iron  Company  v.  Swifts  Iron  &  Steel  Works, 
91  Ky.  101,  16  a  W.  183,  and  Reager  v.  Ken- 
dall (Ky.)  8»  S.  W.  267.  The  representa- 
tions made  by  Stovall  to  the  mercantile  agen- 
cies were  false.  They  were  made  for  the 
purpose  of  establishing  his  firm's  standing 
for  credit  In  the  commercial  world.  If  ap- 
pellant relied  upon  and  was  deceived  by 
them,  and  thereby  Induced  to  extend  the  firm 
a  credit  which  would  not  have  been  done 
bad  the  truth  been  known,  this  constituted 
such  a  fraud  upon  appellant  as  authorized 
it,  under  the  authorities  herein  cited,  to  elect 
to  treat  the  contract  as  void,  and  reclaim 
such  of  Its  goods  as  were  undl^sed  of  and 
could  be  Identified. 

The  court  erred  In  peremptorily  Instructli^ 
the  jury  to  find  for  appellees,  wherefore  the 
Judgment  la  reversed  for  proceedings  con- 
sistent with  this  opinion. 


THOMPSON  V.  THOMPSON  et  aL 

(Conrt  of  Appeals  of  Kentucky.   Feb.  3,  1904.) 

ADMINISTRATION  —  AliLOWANCE  TO  WIDOW 
AND  CHILDREN— DELAY  IN  APPRAISAL-AS- 
BIGNEB  OF  JUDOHENT— PBIORITISS. 

1.  Where  the  only  assets  left  by  a  decedent, 
excluBive  of  a  judgment  in  bis  favor,  are  In- 
sufflcient  to  make  up  the  statutory  exemptioD 
provided  by  Ky.  St  1899,  |  1403,  in  the  per- 
sonalty allowed  to  the  widow  and  diildreu,  and 
the  balance  necessary  to  make  up  the  deficiency, 
together  with  the  expenses  of  the  last  ^ckness 
and  of  administration,  will  exhaust  such  judg- 
ment, the  Judgment  debtor  cannot  offset  a 
judgment  against  decedent,  purchased  by  him, 
though  it  was  bought  prior  to  the  filing  of  the 
appraise  bill  of  decedent's  effects  In  which  the 
widow's  allowance  was  made  out  of  Uie  de- 
cedent's judgment 

"To  be  officially  reported." 

Action  by  Lola  P.  Thompson  against  J.  M. 
Thompson  and  others.  From  a  Judgm^t 
granting  Insufficient  relief,  plaintiff  appeals. 
BfiTersed. 

F<w  fwmer  opinion,  see  66  S.  W.  1007. 

Sam  C.  Hardin,  for  appellant.  W.  L. 
Brown  and  G.  G.  Brock,  for  appellees. 

NUNN.  X  It  aiveara  that  prior  to  April, 
1898»  W.  H.  TbompBon,  hnsband  of  anwllant, 


Instituted  an  action  In  the  Laurel  circuit  court 
against  appellee,  J.  M.  Thompson,  tor  Che  re- 
covery of  several  thousand  dollars.  During 
the  pendency  of  this  action,  and  in  the  month 
of  April,  1898,  W.  H.  Thompson  died  Intestate. 
His  widow,  Luia,  appellant  herein,  adminis- 
tered on  his  estate,  and  the  action  was  re- 
vived In  ber  name  as  administratrix,  and 
prosecuted  to  Judgment  From  this  Judgment 
an  appeal  was  taken  by  J.  M.  Thompson,  and 
this  court  reversed  that  Judgment  (66  8.  W. 
1007),  and  directed  that  the  lower  court  enter 
Judgment  in  favor  of  Lula  Thompson  as  such 
administratrix  for  the  sum  of  $100  and  the 
cost  of  that  action  In  tbe  lower  court.  The 
Judgment  was  entered  at  the  March  term, 
1902,  In  conformity  with  tbe  opinion  of  this 
court   Appellant  cabaed  an  execution  to  be 
Issued  on  this  Judgment  and  placed  It  In  the 
hands  of  the  sheriff  of  the  county  of  appel- 
lee's residence,  which  was  returned  by  tbe 
sheriff  with  the  Indorsement,  "Xo  property 
found  to  make  this  fi.  fa.,  or  any  part  there- 
of."  She  then  instituted  tbto  action  In  equity 
In  the  nature  of  a  bill  of  discovery,  making 
the  appellee  and  his  wife,  Sallle  Thompson, 
and  tbe  Standard  Coal  Company,  defendants, 
alleging  that  the  appellee  was  the  owner  of 
tbe  stod^  In  tbe  Standard  Coal  Company,  and 
had  transferred  the  same  to  his  wife  for  the 
purpose  of  covering  up,  cheating,  and  de- 
frauding his  creditors.    The  defendants  In 
that  action  answered,  denying  these  allega- 
tions.  The  appellee,  j.  M.  Thompson,  In  ad- 
dition to  traTeralng  the  allegations  of  the 
petition,  pleaded  what  he  termed  a  set-off  or 
counterclaim,  to  wit  that  he  bad  purchased 
from  one  Pu{^  a  Judgment  obtained  In  the 
Laurel  quarterly  court  for  the  sum  of  $170. 
with  Interest,  and  cost  of  f9,  against  W.  H. 
Thompson.    He  claimed  to  have  purchased 
this  Judgment  the  23d  day  of  May,  1902,  and 
on  that  day  Pugh  assigned  and  transferred  it 
to  him,  and  he  asked  that  this  Judgment  be 
set  off  against  the  Judgment  which  the  appel- 
lant held  against  him,  and  proffra«d  to  pay 
the  difference  between  the  two  to  appellant 
She  filed  her  reply.  In  which  she  denied  the 
right  of  appellee  to  set  off  this  claim  against 
her  Judgment  for  the  reason,  as  she  alleged, 
that  when  her  husband  died  In  April,  1888, 
she  was  left  as  his  widow,  with  three  small 
children— Leslie,  Blanche^  and  Mabel  Thomp- 
son—who were  all  under  the  age  of  10  years, 
and  children  of  the  decedent,  W.  H.  Thomp- 
aon,  and  were  living  with  and  dependent 
upon  her  for  a  support;  that  W.  H.  Thomp- 
son at  bis  death  <Ud  not  leave  the  personal 
property  on  hand  exempted  to  her  and  tibe 
children  under  section  1403  of  the  Kentucky 
Statutes  of  1899.   All  the  personal  property 
then  on  hand  was  appraised  by  tbe  appraisers 
and  set  apart  to  ber  and  the  children,  and 
amounted  to  only  $210.16.    The  appraisers 
specified  these  articles  In  their  appraisement 
but  did  not  file  it  In  the  county  court  mitll 
the  end  of  the  litigation  hereinbefore  referred 
to,  and  on  the  80tb  of  May,  lOOB,  added  in 
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substance  to  this  appraise  bill  the  tollowli^, 

and  signed  and  filed  It  -with  the  conntr  court: 

In  11m  ot  ten  head  oZ  iheep  not  on  hand  |  ii 

"    "  spun  yarn  and  mannfaQtvndelotli...  » 

"    "    "  Family  Bible   S 

"    -    «  loom   16 

"    "    "  plow  and  gear.   10 

"         "  wagon   60 

"  **  "  auAolaner  of  provIahinB,  Ineludlns 
bread  stuff,  to  sustain  the  widow 
and  three  Infant  chlldron,  there 
being  no  growinc  atop  or  lire  stock 
on  hand  at  the  death  of  W.  H. 
Thompson  out  of  which  to  set  It 

apart,  the  sum  of   800 

"    "    **   one  horse  not  on  hand   100 

The  appraiaers  set  these  sums  apart  to  the 
widow  and  children,  to  be  taken  out  ot  the 
judgment  against  appellee.  The  appellee  fil- 
ed a  rejoinder  to  this  reply,  claiming  that,  as 
be  became  the  owner  of  the  Pugh  Judgment 
on  the  23d  of  May,  and  this  appraisement 
took  place  on  the  30th  of  May,  his  rights  In 
this  Judgment  were  fixed,  and  be  was  entitled 
to  a  set-oft  against  the  judgment  In  faror  of 
appellant  against  himself  before  she  and  her 
children  obtained  any  Interest  In  the  Judg- 
ment against  him.  The  lower  court  seems  to 
have  taken  appellee's  view,  and  adjudged 
that  he  was  entitled  to  a  set-ofE  of  the  one 
judgment  against  the  other,  and  that  he  be 
required  to  only  pay  her  the  diflerence.  The 
appellant  has  appealed,  and  asks  a  rerersal. 

It  appears  from  the  record  that  this  Judg- 
ment against  appellees,  together  with  the  ar- 
ticles of  property  named  In  the  appraise  bill, 
and  set  apart  to  the  widow  and  children,  con- 
stituted the  whole  of  the  personal  estate  left 
by  W.  H.  Thompson  at  his  death.  And  It  al- 
so appears  that  the  burial  expenses  of  the 
decedent  and  the  cost  and  charges  of  the  ad- 
ministration of  his  estate  have  not  been  paid. 
The  effect  of  the  Judgment  of  the  lower  court 
gives  appellee,  under  tds  assigned  Pngta  Judg- 
ment which  was  not  a  Hen  upon  any  part  of 
the  decedent's  estate,  precedence  over  the 
statntory  claim  of  the  widow  and  children 
and  other  preferred  claims  under  the  stat- 
utes. At  the  death  of  W.  H.  Thompson  the 
property  spedflcally  exempted  liy  statute 
from  distribution  and  sale  at  once  ceased  to 
be  a  part  of  his  estate,  and  vested  Instantly 
by  operation  of  law  In  the  widow,  tor  the 
benefit  of  herself  and  the  infant  children  re- 
siding with  her.  It  was  not  necessary  that 
the  appraisers  should  appraise  and  set  It 
apart  to  make  It  her  property.  The  statute 
fixed  that.  The  appraising  and  setting  apart 
of  the  properly  Is  merely  for  the  purpose  of 
designating  the  Individual  pieces  of  property 
and  raining  them,  and  supplying  their  places 
with  other  property,  and  separating  It  from 
the  balance  of  the  estate,  when  required. 
But  In  this  case  there  was  no  other  property 
left  after  giving  to  the  widow  and  children 
the  amount  allowed  by  law,  except  the  bal- 
ance of  this  $400  Judgment  against  appellee, 
and  this  balance  will  probably  not  more  than 
pay  the  preferred  claims.  Appellee,  by  the 
assignment  of  this  claim  by  Pugh,  obtained 
no  create  righti  than  Pngta  had.  If  Pagh> 
had  presented  this  Judgment  In  the  settle- 


ment of  decedent's  estate,  it  cannot  be  con- 
tended that  he  could  have  defeated  the  ex- 
emptions of  the  widow  and  children  and  the 
preferred  claims.  Mallory's  Adm'rs  v.  Mal- 
lory's  Adm-r,  92  Ky.  819,  17  S.  W.  737. 

Wherefore  the  Judgment  of  the  lower  court 
Is  reversed,  and  the  canae  remanded  for  tar- 
ther  proceedings  consistent  herewith. 

O'BBAR,  J.,  not  sitting. 


WALTER  et  al.  t.  BBUOaBR  at  aL 

(Oonrt  of  Appeals  of  Eentn^.  Feb.  2,  1904.) 

TRUST  DBBDS-POVBR  OF  TBUSTBBh-BIQHT 
TO  MORTQAGK-AFPUCATION  OF  IiOAN— DUTY 
OP  HORTOAaEB— STATUTB8--«ALB  OF  PROP- 
ERTY—VACATION— NEW  TRIAL. 

1.  Where  a  deed  of  trust  required  the  trustee 
to  make  repair*  on  the  property  and  pay  claims 
against  it,  and  authorised  him  to  mortgage  the 
same,  he  was  authorized  to  mortgage  the  prop- 
erty to  raise  mouey  to  discharge  taxes  and  liens 
thereon. 

2.  Ky.  St.  1908, 1  2356,  providing  that  no  sale 
of  any  real  estate  by  a  trustee  by  virtue  of  a 
deed  of  trost  shall  be  valid  unless  the  sale  shall 
be  in  pursuance  of  a  judgment  of  a  court,  or  be 
made  by  an  assignee  under  a  voluntary  deed  of 
assignment,  or  the  maker  of  such  deed  or  pledge 
shaU  join  in  the  writing  evidendog  the  sala,  md 
not  deprive  the  trustee,  under  a  power  con- 
tained in  the  deed  of  trust,  of  the  right  to  mort- 
gage the  property  without  complying  with  sudi 
section. 

8.  Where  a  trustee  mortgaged  the  trust  prop- 
erty to  raise  money  to  discharge  claims  against 
it,  and  the  deed  of  trust  did  not  expres^  re- 
quire the  mortgagee  to  see  to  the  application  of 
the  money  loaned,  she  was  not  l>ound  to  do  so, 
under  Ky.  St  1903.  I  4846,  providing  that 
where  lands  are  deriBed  to  be  sold  on  special 
or  general  trust,  or  are  conveyed  to  tmstees  to 
be  sold  generally  or  for  a  specific  purpose,  the 
purchaser  shall  not  be  bound  to  Iook  to  the  ap- 
plication of  the  purchase  money,  unless  so  ex- 
pressly required  by  the  conveyance. 

4.  Where  property  mortgaged  was  sold  under 
a  foreclosure  decree  of  a  court  having  jurjs- 
diction  of  the  parties  and  tlie  sabject-matter. 
the  purchaser  was  not  bound  to  determine 
whether  the  judgment  under  which  the  sale  was 
made  was  erroneous  or  not,  and  hence  a  new 
trial  would  not  be  granted  for  the  purpose  of 
invalidating  the  same. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  offlclally  reported." 

Action  by  Pauline  Brugger  and  others 
against  Charles  A.  Walter  and  others.  From 
a  Judgment  In  favor  of  plalutifCs,  defendants 
appeal.  Affirmed. 

A.  B.  Marret,  O.  A.  Walter,  and  D.  M.  Bod- 
man,  for  appellants.  M.  A.,  D.  A.  &  J.  G. 
Sachs,  for  appellees  Panllne  and  Ferdinand 
Bragger.  Edward  F.  W.  Katser,  for  appel- 
lees Wolke  and  Ltbbert 

PAYNTEB,  J.  This  controvert  arises  out 
of  a  deed  of  trust  which  the  anwUanta  and 
others  made  to  A.  J.  Speckert,  tmstee,  and 
a  mortgage  which  he  executed  by  vlrtne  there- 
of. From  the  recitations  in  the  deed  of  trust, 
the  Walters  were  Indebted  to  Jacob  Gast 
In  the  sum  of  flOO,  and  there  were  liens  on 
the  property  for  ^^wrtlonment  wairants  and 
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for  state  and  city  taxes  on  tbe  property  con-  . 
veyed  by  the  deed  of  trust,  and  reijalra  were 
needed  upon  it  The  deed  of  trust  imposed 
upon  Speckert  the  duty  of  payiug  the  claima 
against  the  property  and  to  make  needed  re- 
pairs. There  was  no  money  in  Speckert'a  • 
bands  to  discharge  these  assumed  liabilities. 
The  deed  confers  upon  Speckert  tbe  right  to 
mortgage  the  property,  and  also  to  sell  It  on 
a  certain  contingency.  The  contingency  did 
not  happen,  and  he  did  not  sell  It,  but  he 
b(H*rowed  from  the  appellee  Pauline  Brugger 
¥600,  and  to  secure  which  he  executed  a 
mortgage,  as  trustee,  upon  tbe  property'  de- 
scribed in  the  deed  of  trust  This  action  was 
Instituted  by  tbe  mortgagee  to  sell  the  proih 
erty  in  satisfaction  of  tbe  debt.  I 

The  first  question  Is,  did  the  petition  stata  ! 
a  caiise  of  action?   It  does  not  set  out  as  '■ 
fully  as  It  should  have  done  the  facts  with  i 
reference  to  the  execution  of  the  deed  of  '< 
trust,  and  the  trustee's  powers  under  It,  but 
we  are  of  the  opbilon  that  this  defect  was 
cured  by  the  answer  making  an  Issue  upon 
these  questions.   Tbe  deed  of  trust  Is  a  very 
peculiar  one.    However,  It  expressly  author- 
izes the  execution  of  a  mortgage  upon  the 
property,  and  we  are  of  tbe  opinion  that  It 
Buttlciently  shows  that  the  puipose  waj  that 
Speckert  should  execute  a  mortgage  on  tbe 
property,  to  raise  money  to  discharge  tbe 
claims  which  he,  as  trustee,  was  to  pay. 

It  Is  urged  that  Speckert  did  not  have  the 
right  to  execQte  the  mortgage,  because  of  sec- 
tion 2356,  Ky.  St.  1903.  It  reads  as  follows: 
"No  sale  of  any  real  estate  by  a  trustee,  by 
virtue  of  a  deed  of  trust,  or  pledged  to  se- 
cure the  payment  of  debts,  shall  be  valid, 
nor  sball  the  conveyance  by  such  trustee  puss 
the  title  of  the  property  Bpecified  In  such  deed 
or  pledge,  unless  tbe  sale  thereof  shall  be  in 
pursuance  to  a  Judgment  of  court,  or  shall 
be  made  by  an  assignee  under  a  voluntary 
deed  of  assignment,  or  the  maker  of  anch 
deed  or  pledge  shall  join  In  a  writing  evi- 
dencing the  sale."  The  trustee  did  not  sell 
tbe  real  estate,  or  attempt  to  pass  the  title 
to  It  The  section  does  not  deny  the  power 
of  trustees  to  pledge  real  estate  to  secure  a 
debt  when  a  deed  of  trust  confers  such  au- 
thority. It  denies  a  trustee  the  right  to  sell 
real  estate  held  by  virtue  of  a  deed  of  trust, 
or  where  pledged  to  secure  tbe  payment  of  a 
debt,  except  in  pursuance  to  a  Judgment  of  a 
court.  The  concluding  clause  of  the  section 
quoted  gives  exceptions  to  the  general  rule 
stated,  but  it  Is  not  necessary  here  to  point 
them  out  The  foregoing  conclusion  is  sup- 
ported by  Abbott  v.  Yeager,  96  Ky.  424,  33  S. 
W.  195. 

It  is  urged  that  It  was  the  duty  of  Mrs. 
Biiigger  to  see  to  tbe  application  of  the  money 
wbic-b  she  loaned  Speckert.  Section  4846,  Ky. 
St  1903,  reads  as  follows:  "Where  lands  are 
devised  to  be  sold  on  special  or  general  trust, 
or  are  conveyed  or  devised  to  trustees  or  ex- 
ecutors In  truBt  to  be  sold  generally  or  for 
any  specific  purpose,  the  purchaser  shall  not 


be  bound  to  look  to  the  application  of  tbe 
purchase  money,  unless  so  expressly  required 
by  the  conveyance  or  devise."  This  deed  of 
trust  was  made  for  the  purpose  of  raising 
money  to  discbarge  claims  against  the  prop- 
erty in  question,  and  did  not  expressly  re- 
quire the  purchaser  to  look  to  tbe  applica- 
tion of  the  purchase  money.  Mrs.  Bmgger. 
who  loaned  the  money,  was  not  required  to 
look  to  tbe  application  of  the  money  to  the 
discharge  of  the  debts.  We  are  of  tbe  opin- 
ion that  the  court  did  not  err  in  rendering 
a  Judgment  ordering  the  sale  of  the  property 
to  satisfy  the  mortgage  debt 

At  the  sale  the  appellee  Wolke  became 
the  purchaser,  which  sale  was  confirmed, 
and  the  purchaser  paid  tbe  purchase  mon- 
ey. By  an  amended  petition  tbe  appellants 
sought  a  new  trial  of  the  case,  which  was 
denied.  Although  the  court  might  have 
erred  in  enforcing  tbe  mortgage  and  order- 
ing the  property  sold  to  satisfy  the  mort- 
gage debt,  still  tbe  court  bad  jurisdiction 
of  the  subject-matter  aud  of  the  parties,  and 
rendered  Judgment  It  Is  not  a  void  Judg- 
ment. It  is  tbe  policy  of  tbe  law  to  uphold 
Judicial  sales.  It  was  not  the  business  of 
tbe  purchaser  to  determine  whether  the  judg- 
ment under  which  the  sale  was  made  was 
erroneous  or  not.  The  appellants  sought  a 
new  trial,  aud  to  Invalidate  tbe  sale,  and 
make  the  purchaser  lose  the  amount  of  the 
purchase  money  paid  under  the  Judgment 
of  the  court.   This  cannot  be  done. 

The  Judgment  1b  affirmed. 


SOUTH  COVINGTON  DIST.  et  al.  T.  KEN- 
TON WATER  00. 

(Conrt  of  Appeals  of  Kentucky.  Jan.  29,  1904.) 

CIVIL  DISTRICTS— CONTRACTS    FOR  WATER 
FOR  FIRffl  PROTECTION— LIABILITY 
FOR  WATER  FURNISHED. 

1.  Under  2  Acta  1883-^  p.  1318,  c.  1494, 
establishing  certain  agricultural  land  as  a  sep- 
arate justice  and  election '  district,  providing 
for  the  election  of  two  justices  and  a  constable 
therein,  slacing  the  eovemmeut  thereof  in  a 
board  of  trustees,  to  be  elected,  and  empower- 
ing them  to  pass  such  by-laws  for  the  preserva- 
tion of  the  health,  good  government  and  police 
protection  of  the  persona  and  property  of  the 
district  MB  they  deem  proper,  and  to  provide  for 
their  observance  by  penalties  to  be  enforced  be- 
fore a  Justice,  tbe  fines  collected  to  be  used  in 
improvin};  the  public  roads,  aud  giving  thorn 
the  management  of  such  roads,  and  providing 
for  a  tax  for  keeping  them  in  repair,  but  aa- 
thorizing  taxes  for  no  other  purpose,  and  pro- 
viding no  other  means  of  revenue;  and  Act 
April  14,  1888  (3  Acts  1887-88.  p.  170.  c. 
1071),  amending  snch  charter,  by  giving  the 
trustees  authority  to  reqaire  licenses  for  sa- 
loons, bowling  alleys,  billiard  tables,  and  the 
like  to  be  taken  out,  and  to  ossess  taxes  ftir 

Eaynient  of  peace  officers— the  district  trustees 
ave  no  authority  to  contract  for  water  tor  fire 
prote<-tion. 

2.  A  civil  district  having  no  power  to  con- 
tract for  water  for  fire  protection  is  not  liable 
for  water  furnished  for  auch  porpose. 


^  ^  Bm  Hunldp&l  CorporBtions,  vcd.  H,  CmiL  Ois. 
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Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  Kenton  Water  Company 
against  tlie  South  CoTington  District  and 
onotber.  From  the  Judgment  said  district 
and  plaintiff  appeal.    Reversed  In  part 

Tlsdale  &  Gray,  for  appellants.  H.  D. 
Gregory,  for  appellee  South  Covington  Dist. 
Orlando  P.  Schmidt,  for  appellee  town  of 
Latonla. 

HOBSOX.  J.  The  Sonth  Corlngton  Dis- 
trict embraces  aboat  four  square  miles  of 
territory.  It  was  Incorporated  by  an  act  of 
the  Legislature  approved  May  12,  1884  (2 
Acts  1883-84,  p.  1318,  c.  1494),  as  a  magis- 
terial district.  On  April  3,  1893,  the  trus- 
tees of  the  district  granted  to  the  Kenton 
Water  Company  the  franchise  to  lay  water 
pipes  In  the  streets  of  the  district,  and  to 
furnish  fire  hydrants  thereon,  and  water  to 
the  citizens:  also  to  the  district  in  case  of 
Are.  For  each  Are  liydrant  they  agreed  to 
pay  the  water  company  ?45  a  year.  The  Are 
hydrants  were  put  In  from  time  to  time,  and 
the  rent  on  them  up  to  October  12,  1899, 
amounted  to  112,819.  Of  this  the  trustees 
bad  paid  (1,335,  leaving  a  balance  due  of 
$1,484,  to  recover  for  which  this  suit  was 
brought.  When  the  contract  was  made  a 
town  had  grown  up  on  a  part  of  the  district 
near  the  Ijitonia  race  track,  and  was  called 
"Milldale."  In  the  classification  of  the  towns 
of  the  state  Milldale, '  Kenton  county,  was 
defdgnated  a  town  of  the  fifth  class;  but  in 
Stephens  t.  Felton  (Ky.)  35  S.  W.  1116,  It 
was  held  that  the  torritory  which  Included 
many  farms  was  not  Incorporated  as  a  town 
by  the  original  act,  but  only  as  a  civil  dis- 
trict, end  that  the  Legislature  did  not  cre- 
ate a  town  or  Incorporate  one  by  the  act 
classifying  the  towns  of  the  state.  After 
this  the  town  of  I^tonla  was  Incorporated, 
and  Its  limits  have  been  since  extended  un- 
til something  like  three-fourths  In  value  of 
tbe  pnqiierty  in  the  Sonth  Covington  District 
Is  now  within  the  town  of  Lptonla,  and  all 
the  fire  plugs  for  tbe  rent  of  which  tbe  snit 
was  brought  are  within  the  town.  Both  the 
town  of  lAtonla  and  the  South  OovlDgton 
District  were  made  defendants  to  the  snit 
and,  judgment  having  been  rendered  against 
tbe  South  Covington  District  and  tbe  action 
dismissed  as  to  the  town  of  Latonla,  both 
the  district  and  the  water  company  appeal. 

The  first  question  arising  is  whether,  un- 
der the  charter,  the  trustees  of  the  district 
had  anthority  to  make  the  contract  sued  on. 
Tbe  charter,  so  far  as  matoial,  Is  as  fol- 
lows: 

"That  so  much  of  the  county  of  Kenton 
as  may  be  embraced  within  the  following 
bonndaiy,  to  wit  [hnre  fbltows  boundary],  is 
hereby  established  as  a  separate  jostiee  and 
election  district  in  said  county;  and  the  in- 
habitants thereof  are  created  a  body  politic 


and  corporate,  by  the  name  and  style  of  tbe 
•South  Covington  District,'  In  Kenton  county, 
Kentucky,  for  the  purposes  hereinafter  men- 
tioned. 

"(2)  Two  Justices  of  the  peace  and  one 
constable  shall  be  elected  for  said  district  by 
the  qualified  voters  thereof,  at  the  times 
and  In  the  maimer  and  having  the  qualifica- 
tions required  by  the  Constitution  and  laws 
of  this  commonwealth;  and  the  elections  for 
said  district  shall  be  held  at  a  suitable  place 
to  be  selected  by  the  trustees  of, said  dis- 
trict; said  voting  place  may  be  chosen  by 
the  trustees  and  notice  thereof  shall  be  giv- 
en by  posting  written  notices  In  five  or  more 
public  places  in  said  district  for  ten  days  be- 
fore said  election  Is  to  be  held. 

"(3)  The  government  of  said  corporation 
shall  be  confined  to  a  board  of  five  trustees, 
having  the  qualifications  of  owners  of  real 
estate  and  resident  within  said  district,  who 
shall  be  chosen  once  in  two  years  on  the  first 
Monday  In  August  by  the  qualified  voters 
within  said  district,  and  who  shall  serve  two 
years  and  until  their  successors  are  elected 
and  qualified;  the  first  election  hereunder  for 
trustees  to  be  in  August,  1886. 

"(4)  Said  trustees  may  select  one  of  their 
number  chairman,  who  shall  preside  at  all 
their  meetings;  and  in  case  of  his  absence, 
they  may  select  a  chairman  pro  tem.  They 
shall  select  a  clerk,  treasurer,  and  other  cor- 
poration officers,  and  appoint  policemen  for 
the  place  and  remove  same  at  discretion  and 
appoint  others  In  their  stead.  They  may 
meet  at  such  times  and  places  as  they  deem 
proper  or  as  the  chairman  may  appoint^  up- 
on petition  of  two  of  the  board;  and  a  ma- 
jority of  those  elected  shall  constitute  a  quo- 
rum to  do  business;  they  shall  ke^  a  record 
of  their  proceedings.  They  may  pass  such 
by-laws,  rules  and  regulations  for  tbe  pres- 
ervation of  tbe  health,  good  government  and 
police  protection  of  the  persons  and  proper- 
ty of  tbe  district  as  they  may  deem  proper, 
not  In  conflict  or  Inctmslstent  with  the  Con- 
stitution or  laws  of  the  state,  and  provide 
for  their  observance  by  adequate  penalties 
fbr  a  violation  of  the  same,  to  be  enforced 
before  a  justice  of  the  peace;  and  all  flues 
or  forfeitures  therein  collected  shall  be  paid 
to  tbe  treasurer  of  the  board,  to  be  used  in 
improving  the  public  thoroughfiires  within 
the  said  district.  They  may  make  regula- 
tions to  prevent  stock  of  any  kind  from  run- 
ning at  large  in  said  district  provided  they 
tidnk  it  necessary;  and  may  provide  a  pound 
for  Impounding  stock  that  may  be  token  up. 
and  the  cost  of  impounding  shall  be  a  lien 
on  the  stock.  They  shall  have  the  manage* 
meat  of  the  public  roads  In  raid  district,  ex- 
cept turnpike  roads  operated  by  companies 
running  through  said  district,  and  sball  keep 
the  rame  In  good  r^talr,  and  for  that  purpose 
a  tax  of  ten  cents  on  the  one  hundred  dol- 
lars of  all  real  estate  In  said  district  which 
is  to  include  tbe  six  cente  road  tax  in  said 
district  at  the  valuation  put  thereon  by  tbe 
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assessor  of  Kenton  county.  They  may  grade 
and  macadamize  either  with  rock  or  gravel 
anr  public  road  passing  through  or  Into  said 
district  within  the  limits  thereof.  They  may 
pay  a  collector  of  the  tax  herein  levied  and 
fix  Mb  compensation,"  etc. 

See  2  Acts  1883-1884,  p.  1318,  c  1494. 

The  remaining  sections  of  the  act  provide 
that  the  tax  referred  to  may  be  collected  by 
suit,  and  when  it  shall  be  payable;  that  ac- 
tions shall  be  prosecuted  or  defended  in  the 
name  of  the  trustees  of  the  corporation;  that 
all  police  shall  be  sworn  as  constables,  and 
that  constables  and  Justices  of  the  peace  in 
the  district  shall  exercise  like  powers  and 
receive  the  same  fees  as  constables  and  jus- 
tices In  Kenton  county;  tliat  at  all  elections 
the  qualified  voters  residing  in  the  district 
may  vote  at  the  voting  places  therein,  but 
not  elsewhere;  and  that  the  trostees  may  re- 
quire i>ersons  residing  in  the  district  to  work 
on  the  roads,  and  have  like  remedies  against 
those  falling  to  work  as  are  given  to  survey- 
ors of  public  highways.  It  Is  insisted  for  the 
water  company  that  the  power  to  pass  such 
by-laws,  rules,  and  regulations  for  the  pres- 
ervation of  the  health,  good  government,  and 
police  protection  of  the  persons  and  proper- 
ty of  the  district  as  they  deem  proper  em- 
powered them  to  provide  by  contract  for 
water  for  fire  protection.  On  the  other 
hand,  It  is  insisted  for  the  district  that  the 
latter  i>art  of  the  section  shows  that  such 
by-laws,  rules,  and  regulations  are  referred 
to  as  may  be  enforced  by  adequate  penalties 
before  a  Justice  of  the  peace.  On  behalf  of 
the  water  company  we  are  referred  to  au- 
thorities holding  that  a  city  may  contract 
for  water  imder  a  power  to  pass  ordinances 
respecting  the  police  and  to  preserve  health. 
1  Dillon  on  Municipal  Corporations,  i  146. 
But  this  rule  cannot  be  applied  to  a  civil  dis- 
trict where  the  trustees  are  given  so  limited 
power  as  in  the  act  quoted.  In  construing 
the  act  we  must  bear  in  mind  the  condition 
of  things  under  which  It  was  passed.  It 
was  an  agricultural  district  Two  Justices 
of  the  peace  and  one  constable  were  to  be 
elected  for  it.  The  power  conferred  upon  the 
trustees  as  to  the  levy  of  taxes  is  limited  to 
a  tax  of  10  cents  on  the  flOO  worth  of  real 
estate  in  the  district  and  this  to  to  be  ap- 
plied to  improving  and  keeping  In  repair  the 
roads.  They  are  not  allowed  to  levy  taxes 
for  any  other  purpose,  and  no  other  means  of 
revenue  Is  provided.  The  powers  of  the  tnuh 
tees  were  apparently  granted  to  provide  po- 
lice protection,  prevent  stock  from  running 
at  large,  and  improve  the  roads  of  the  dis- 
trict The  district  was  at  tliat  time  entirely 
unsolted  for  a  general  system  of  water 
mains  or  flre  plugs,  and  to  have  provided 
therefor  at  the  common  expense  would  have 
been  unjust  to  the  larger  part  of  the  prop- 
er^ owners,  for  the  flre  plugs  in  contest  are 
located  on  a  amall  portion  of  the  district  in 
area.  The  provision  of  the  charter  that  the 
trustees  tomj  pass  such  by-laws,  rules,  and 


regulations  tw  the  preservation  of  the  health, 
good  government  and  police  protection  of 
the  persons  and  property  of  the  district  as 
they  may  deem  proper,  and  provide  for  their 
observance  by  adequate  penalties  to  be  en- 
forced before  a  Justice  of  the  peace,  must  be 
read  in  connection  with  the  other  provisions 
of  the  charter  defining  the  powers  of  the 
trustees,  and  in  the  light  of  the  circumstan- 
ces to  provide  for  which  the  charter  was 
enacted.  As  the  Legislature  did  not  contem- 
plate incorporating  a  town,  but  only  intend- 
ed to  create  a  civil  district  &nd  conferred 
upon  the  trustees  no  power  to  raise  reve- 
nue and  carry  out  a  contract  for  flre  pro- 
tection, the  power  to  pass  by-laws  for  the 
preservation  of  the  health  of  the  district 
did  not  warrant  the  contract  In  question, 
and  under  the  original  charter  the  tnistees 
were  not  authorized  to  make  the  contract 
By  an  act  approved  April  14,  1888  (see  3 
Acts  1887-88,  p.  170.  c.  1071),  the  charter 
was  amended.  By  the  amendment  the  trus- 
tees were  given  authority  to  require  saloons, 
bowling  alleys,  billiard  tables,  and  the  like 
to  take  out  a  license  and  fix  the  cost  there- 
of; also  to  have  the  sidewalks  of  the  streets 
and  roads  improved  at  the  expense  of  the 
owners  of  the  property  fronting  thereon,  and 
to  assess  and  collect  a  tax  of  5  cents  on  the 
$100  on  all  real  estate  in  the  district  not  used 
for  agricultural  purposes,  to  be  applied  by 
the  trustees  in  the  payment  of  police  or 
other  peace  officers  In  the  district  In  re- 
apect  to  the  poww  to  pass  by-laws  for  the 
health  and  good  government  of  the  district 
the  amendment  added  nothing  to  the  pow- 
ers of  the  trustees  under  the  ori^nal  char- 
ter. It  was  simply  passed  tor  the  purposes 
named,  and  left  the  trustees  with  the  seme 
powers  as  to  by-laws  and  ordinances  as  they 
had  before,  except  as  to  the  matters  refer- 
red to.  They  had  no  more  authority  after 
this  amendment  was  passed  than  before  to 
make  an  ordinance  for  flre  protection,  for 
they  bad  under  their  charter  no  otber  pow- 
ers than  those  conferred  by  it,  and  the 
amendment  did  not  enlarge  their  powers  ex- 
c^t  as  to  the  licensing  of  saloons,  On  con- 
stmctlon  of  sidewalks,  and  the  five-cent  tax 
to  pay  the  police  officers.  We  therefore  con- 
clude that  the  district  trustees  were  without 
authority  to  make  the  contract  in  question. 

But  it  Is  Insisted  for  the  water  company 
that  although  the  trustees  had  no  authority 
to  make  the  contract  still  the  district  re- 
ceived the  benefit  of  It  and  must  pay  there- 
for to  the  extent  that  It  has  assets;  and  hi 
support  of  this  we  are  r^erred  to  the  case 
of  Nicholasvllle  Water  Go.  v.  Town  of  Nich- 
olasville  (Ky.)  36  S.  W.  648.  88  8.  W.  430; 
and  the  authorities  therein  cited.  The  dis- 
tinction between  this  case  and  that  is  ap- 
parent There  the  town  had  authority  to 
contract  for  a  water  sui^ly.  Although  the 
contract  was  not  legally  made,  still  the  dty 
was  required  to  pay  for  what  It  had  lectived 
under  It  on  a  quantum  mwutt.  To  the  same 
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^ect  are  the  otber  authorities  dted.  But 
here  ttae  district  was  without  authority  to 
ccmtract  tor  a  water  supply.  To  hold  it  lia- 
ble for  what  it  has  receiTed  would  be  to 
make  It  pay  for  somethhig  which  it  bad  no 
power  to  buy.  Persons  who  deal  with  pub- 
lic oocpwationa  are  cliarged  with  notice  of 
their  power;  and  the  money  of  the  people  of 
the  district  cannot  be  misappropriated  be- 
cause the  trustees  made  a  contract  they  had 
no  authority  to  make,  and  to  apply  the  mon- 
ey of  the  district  to  a  purpose  not  warrant- 
ed by  the  vSMTter  would  be  to  misapply  it. 
In  DUton  on  Municipal  Corporations,  |  457, 
It  is  said:  "The  general  principle  ot  law  is 
settled  b^ond  controversy  that  the  agents, 
officers,  or  eren  city  council,  of  a  municipal 
corporation  cannot  bind  ^e  corporatlcm  by 
any  contract  which  is  b^nd  tlte  scope  of 
its  powers,  or  entirely  foreign  to  the  pur- 
poses of  the  corporation,  or  which  (not  be- 
ing leglsIatiTely  authored)  is  against  public 
policy.  This  doctrine  grows  out  of  the  na- 
ture of  snch  Institutions,  and  rests  upon 
reasonable  and  solid  grounds.  The  inhahlt- 
auts  are  the  corporators.  The  officers  are 
bnt  the  public  agents  of  the  corporation. 
The  duties  and  powers  of  the  officers  or  pub- 
lic agents  of  the  corporation  are  prescribed 
by  statute  or  charter,  which  all  persons  not 
only  may  know,  but  are  bound  to  know. 
The  opposite  doctrine  would  be  fraught  with 
snch  danger  and  accompanied  with  such 
abuse  that  it  would  soon  end  In  the  ruin  of 
municipalities,  or  be  legislatively  over- 
thrown. •  *  •  It  results  from  this  doc- 
trine that  contracts  not  authorized  by  the 
charter  or  by  other  legislative  act— that  Is, 
not  within  the  scope  of  the  powers  of  the 
corporation  under  any  circumstances— are 
void,  and  in  actions  thereon  the  corporation 
_  mi^  successfully  Interpose  the  plea  of  ultra 
vires,  setting  up  as  a  defense  Its  own  want 
of  power  under  Its  charter  or  constltnoit 
statute  to  enter  Into  the  contract."  Fur- 
ther on,  In  sections  458,  460,  the  question 
of  the  liability  of  the  corporation  upon  an 
Implied  promise  Is  discussed,  and  It  is  said 
that  this  principle  applies  to  cases  where 
the  money  or  property  of  another  is  receiv- 
ed under  drcumstancea  which  impose  an  ob- 
ligation upon  the  mnnlclpallfr  to  do  Justice 
with  respect  thereto.  To  same  effect,  see  1 
Smith  on  Municipal  Corporations,  $$  227,  663. 
In  the  case  before  us  there  can  be  no  im- 
plied llabiUty  on  the  part  of  the  district  to 
pay  for  the  water  received,  because  It  had 
no  power  under  the  charter  to  take  any  ac- 
tion in  regard  to  a  water  supply,  and  Its  re- 
ceiving the  water  was  without  Its  corporate 
powers.  To  hold  It  liable  for  water  which 
It  received  would  be  to  impose  an  Implied 
liability  upon  it  for  an  act  which  It  had  no 
power  to  do.   This  cannot  be  done. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition.  The 
Judgment  In  favor  of  the  town  of  Latonla  Is 
affirmed. 


COX  V.  COMMONWEALTH. 
(Court  of  Appeata  of  Kentucky.  Feb.  i,  1004.) 

LABCBNT-^ORBB  STEALINQ— FKL0N10U8  IN- 
TENT—INBTRUCTIONB-8TATUTBS. 

1.  In  a  prosecution  tor  horse  Btealiug,  defend- 
ant Is  entitled  to  a  charge  under  Or.  Code,  8 
'Mi,  providing  that,  it  an  oflenae  be  charged  in 
an  indictment  to  hare  been  committed  with 
particular  circumstaQces,  the  offense  without 
the  circumstaaces,  or  with  part  only,  is  included 
in  tbe  offense,  though  ttiat  charge  may  be  a 
felony,  and  the  offense  without  the  drciuiBtan- 
ces  a  misdemeanor  only. 

2.  In  a  prosecution  for  horse  stealing,  where 
It  is  doubtful  if  defendant  had  any  felonious  in- 
tent, he  is  entitled  to  a  charge  under  St.  1903,  { 
1256,  providiiig  that  an;  person  unlawfully 
taking  away  any  property  not  tiis  own,  but  not 
with  felonious  mtention,  is  guilty  of  a  misde- 
meanor. 

Appeal  from  Circuit  Court,  Lyon  County. 
"Not  to  be  officially  reported." 
Joe  Cox  was  convicted  of  hone  stealing, 
and  appeals.  Reversed. 

Max  Hanberry,  for  appellant  N.  B.  Hays 
and  Loraine  Mix,  for  the  Commonwealth. 

BUBNAM,  0.  J.  The  appellant,  Joe  Cox, 
was  indicted  by  the  grand  jury  of  Lyon  coun- 
ty, and  c<mvlcted  by  a  petit  }ury,  of  the  crime 
of  wlllfnlly  and  feloniously  stealing  and  car- 
rying away  and  converdng  to  his  own  use  a 
horse,  the  property  of  Hugh  Wake.  The 
commonwealth  proved  that  Hugh  Wake  drove 
Into  the  town  of  Knttawa  in  a  buggy  drawn 
by  a  mare  about  4  o'clock  In  the  afternoon, 
and  hitched  hw  on  the  side  of  the  street  Bear 
Ashmoore's  saloon,  and  that  appellant,  idMrat 
dark,  when  considerably  under  the  influence 
of  liquor,  unhitched  the  mare,  got  into  the 
bo^gy,  and  drove  bar  about  4^  miles,  to  a 
point  In  the  road  opposite  where  he  lived; 
that  he  then  got  out  of  the  buggy  and  went  to 
his  home,  leaving  the  mare  and  buggy  In  the 
road;  and  that  she  was  found  tbe  next  morn- 
ing near  Cumberland  River  Bridge,  on  the 
railroad,  dead,  and  the  buggy  torn  to  pieces. 
Appellant  was  arrested  the  next  morning  In 
Kuttawa  by  the  city  marshal,  and,  when  ar- 
rested, said:  "I  was  In  Kuttawa,  and  I  sup- 
pose they  will  accuse  me  of  taking  the  horse. 
It  will  keep  me  out  of  the  poorbouse  for  a 
while."  Appellant  himself  testifies  that  he 
took  the  mare  and  buggy,  and  drove  to  a 
point  near  his  bouse,  where  the  road  forks, 
one  branch  leading  to  Ross  Ferry,  and  the 
other  towards  Cumberland  river;  tliat  he  got 
out  of  the  buggy,  tied  the  lines,  and  turned 
the  mare  loose,  thinking  that  she  would  go 
home;  that  he  did  not  Intend  to  keep  her  or 
appropriate  her  to  his  own  use;  and  that  he 
was  drunk  at  the  time. 

The  trial  court  properly  Instructed  the  Jury 
as  to  the  crime  of  horse  stealing,  but  appellant 
contends  .that  he  was  also  entitled  to  an  in- 
struction under  section  1256  of  the  Kentucky 
Statutes,  for  unlawfully,  but  without  feloni- 
ous Intent,  taking  and  carrying  away  the 
horse  and  buggy.  It  is  doubtful  whether  tbe 
testimony  in  this  case  was  sufficient  to  estab- 
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ItBh  a  felontovs  taking  of  the  bone  and  buggy. 
On  the  contrary,  it  rather  tends  to  establish 
the  atteDBB  denounced  by  section  of  the 
Statutes.  Section  264  of  the  Criminal  Code 
provides  that  "If  an  offense  be  charged  tn  an 
Indictment  to  have  been  committed  with  par- 
tlcnlar  circnmBtanees  as  to  time,  place,  per- 
son, property,  value,  motive,  or  Intention,  the 
offense  without  the  circumstances  or  with  part 
only  is  Included  in  the  offense,  altbough  the 
charge  may  be  a  felony  and  the  offense  with- 
out the  circumstances  only  a  misdemeanor." 
Appellant  could  have  been  convicted,  undtt 
the  allegation  of  the  lodictmcnt  and  the  tes- 
timony In  the  case,  as  well  of  the  offense  of 
unlawfully  appropriating  to  his  own  use  the 
property  of  another  without  felonious  intent, 
as  of  the  crime  of  which  he  was  actually  con- 
victed; the  latter  being  but  a  degree  of  the 
former.  And  the  trial  court  erred  in  not  also 
instructing  under  section  VJM  of  the  Stat- 
utes. 

Judgment  reversed,  and  cause  remanded 
for  a  BQW  trial  consistent  with  this  opinion. 


TAUOHN  et  al.  v.  JUSTICE  et  al. 
(Oonrt  of  Appeals  of  Kentocky.  Jan.  21, 1901.) 

CLAIM  AND  DEUVBBY— WRONGFUL  SEIZURB- 
LIABILITY  OF  SHERIFF— DAMAGES— IN- 
STRUCTIONS-ATTORNEY'S FEES. 

1.  ClT.  Code  Prac.  S  191,  provides  that,  if 
another  thau  defendant  claims  the  property 
taken  by  the  sheriff  in  claim  and  delivery,  and 
delivers  to  the  sheriff  his  affidavit  that  he  is 
entitled  to  the  poBsession  thereof,  the  sheriff 
need  not  keep  it,  or  deliver  it  to  plaintiff,  un- 
less be  indemnifies  the  sheriff  against  the  claim 
by  a  bond,  and  no  claim  to  the  prop<>rty  by  an- 
other than  defendant  shall  be  valid  against  the 
sheriff  unless  so  made.  Held,  that  where  the 
sherifl  seises  property  belonging  to  J.  on  a  writ 
against  W.,  the  fact  that  he  sui-renders  it  to  J. 
without  any  affldavit  or  bond  being  given  does 
not  prevent  recdvery  by  J.  against  the  sheriff 
for  the  wrongful  seizure. 

2.  In  an  a<  tiou  for  wrongful  selsure  by  a 
sheriff  in  olniin  and  delivery  of  certain  poles 
being  driven  down  a  river  there  was  evidence 
that  thoKe  seized  and  those  not  seized  were 
commingled,  and  that  some  of  them  were  lost; 
but  how  many  of  each  was  not  shown,  and 
there  was  no  pleading  or  proof  showing  lia- 
bility of  the  sheriff  for  loss  of  any  except  those 
seized.  Held,  that  an  instruction  that,  if  plain- 
tiffs were  the  owners  of  the  poles  in  contro- 
versy, and  by  reason  of  the  seizure  the  poles 
were,  while  separated,  swept  into  the  river,  and 
thereby  some  of  them  were  lost,  plaintiffs  could 
recover  for  the  loss,  was  misleading,  and  under 
it  the  jury  might  have  allowed  damages  for  loss 
of  poles  not  seized. 

3.  Attorney's  fees  paid  by  one  whose  prop- 
erty is  wrongfully  seized  are  not  part  of  the 
damages  he  can  recover  for  the  wrongful  sei- 
zure. 

Appeal  from   Circuit  Court,  Lawrence 

County. 

"Not  to  be  officially  reported." 

Action  by  B.  H.  .Tustlce  and  others  against 
J.  L.  Taiigbn  and  othera.  .Tiiilpment  for 
plaintiffs.    Defendants  appeal.  Reversed. 


I  ^i'        S'*"'"*        Constables,  vol.  43,  Gent.  Dig. 


Alex  Lackey  and  A.  J.  Garred,  for  appel- 
lants. 3.  A.  Scott,  H.  O.  SulliTan,  and  li. 
B.  Bams,  for  appellees. 

PAYNTEB,  J.  This  action  grew  ont  of 
this  state  of  facts:  Oarred  &  Bartram  sued 
Ben  Wilsoa  for  a  lot  of  telephone  poles. 
The  appellant  Vaughn,  sheriff,  supposing 
that  the  poles  for  which  ttie  writ  was  Is- 
sned  were  la  the  possession  of  the  appellees, 
who  were  then  floating  telephone  poles 
down  the  Big  Sandy  Ttvvr  in  rafts,  seised 
them  under  the  writ  against  WUson,  and 
held  them  for  about  24  hoars.  They  were 
being  floated  on  a  falling  tide^  as  claimed 
by  appellees,  and  that  the  delay  caused 
them  to  Incur  certain  expenses,  an  attorney's 
fee,  and  that  part  of  the  poles  w^  lost  by 
an  tmexpected  freshet  in  the  river.  This 
action  was  therefore  brought  to  recover 
damages  for  the  unlawful  seizure  of  the 
poles,  and  a  trial  resulted  in  a  verdict  for 
appellees  for  $327. 

We  win  flrst  consider  some  questions  rais- 
ed as  to  the  right  of  the  appellants  to  have 
the  rulings  of  the  lower  court  reviewed  on 
this  appeal.  In  one  of  the  briefs  for  the  ap- 
pellees It  Is  stated  that  the  verdict  was  ren- 
dered on  the  23d  day  of  April,  and  the 
grounds  for  a  new  trial  were  filed  on  the 
26th  of  the  same  month:  therefore  more 
than  three  days  had  elapsed  from  the  re- 
turn of  the  verdict  nutil  the  motion  for  a 
new  trial  was  made.  In  the  same  brief  It 
is  stated  that  there  was  no  exception  saved 
to  the  giving  of  instructions.  The  first  ques- 
tion may  be  disposed  of  by  the  statement 
that  the  trial  began  on  the  23d  day  of  April, 
and  was  adjourned  until  the  next  day,  when 
the  verdict  was  returned.  The  other  con- 
tention may  be  disposed  of  by  calling  atten- 
tion to  the  tact  that  in  the  closing  paragraph 
of  the  bill  of  exceptions  It  is  stated  the  de- 
fendants objected  to  the  Instructiona  given, 
and  excepted  to  the  action  of  the  court  in 
giving  them. 

Counsel  urges  that,  before  appellees  conld 
have  b.id  a  cause  of  action  against  the  sher- 
iff, they  should  liave  filed  the  affidavit  pro- 
vided for  by  section  191,  Civ.  Code  Prac-, 
which  reads  as  follows:  "If  another  person 
than  the  defendant  or  bis  agent  claim  the 
property  taken  by  the  sheriff,  and  deliver 
to  the  sheriff  bis  affldavit  that  be  is  entitled 
to  tbe  possession  thereof,  •  •  •  the 
sheriff  shall  not  be  bound  to  keep  It,  or  de- 
liver It  to  tbe  plaintiff,  unless  he  shall,  with- 
in two  days  after  the  delivery  to  hlin,  or  to 
his  agent  or  attorney,  by  the  sheriff,  of  a 
copy  of  tbe  affidavit,  indemnify  the  sheriff 
against  the  claim,  by  a  bond  executed  by 
one  or  more  suffldent  sureties,  in  double  tbe 
value  of  the  property.  \o  claim  to  such 
property  by  any  other  person  than  the  de- 
fendant or  Ills  agent  shall  be  valid  against 
the  sheriff,  unless  so  made.  He  shall  re- 
turn the  affldavit  of  the  claimant,  with  bU 
proceedings  thereon,  to  the  clerk's  office." 
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Tbjs  eectiou  attempts  to  give  the  cause  of 
action  on  the  bond  provided  for  In  that  Beo 
tlon  agaiust  the  plalntUf  and  bis  sureties. 
Xo  Buch  bond  was  given,  nor  was  there  any 
occasion  for  giving  It,  because  the  sheriff 
surrendered  the  property  to  appellees. 
The  mere  fact  the  affidavit  wai  not  made 
and  the  bond  not  given  did  not  relieve  the 
sheriflF  of  the  consequences  of  the  wrongful 
act  in  seizing  the  property  of  appellees.  The 
poles  were  seized  In  the  Big  Sandy  river,  a 
abort  distance  above  the  lock  and  dam  at 
Louisa.  After  they  were  taken  through  the 
lock,  they  were  lodged  on  a  sand  bar,  to- 
gether with  some  other  rafts  of  telephone 
poles.  The  poles  in  all  the  rafts  were  cut 
apart,  and  an  attempt  was  made  to  drift 
them  down  the  river,  and  while  so  doing 
some  of  the  poles  were  lost.  The  Inference 
to  be  drawn  from  the  evidence  1b  that  there 
was  Q  commingling  of  the  poles  of  the  rafts 
which  bad  been  seized  by  the  sheriff  and 
those  which  had  not  been  so  seized.  The 
evidence  does  not  show  how  mauy  of  each 
were  lost,  and  there  Is  neither  a  plea  nor 
proof  showing  any  liability  on  the  sheriff  for 
the  loss  of  any  poles  except  those  which  he 
seized.  For  that  reason  instruction  No.  1 
is  misleading.  It  reads  as  follows:  "If  the 
jury  believe  from  the  evidence  that  plaintiffs 
B.  H.  Justice  and  S.  B.  Blackwell  were  the 
owners  of  the  poles  in  controversy,  and  that 
while  they  were  such  owners  the  defendant 
J.  L..  Vaughn  levied  the  order  of  delivery  re- 
ferred to  In  the  evidence  upon  said  poles,  and 
took  them  Into  his  possession,  and  shall  fur- 
ther believe  from  the  evidence  that  by  rea- 
son of  said  levy  and  seizure  the  plaintiffs 
were  compelled  to  employ  counsel  to  gain 
{wssessiou  of  said  poles,  they  were  to  find 
for  them  such  reasonable  sum,  not  exceed- 
ing $50,  as  tbey  may  believe  from  the  evi- 
dence will  compensate  them  therefor.  And 
If  the  jury  believe  from  the  evidence  that 
by  reason  of  said  levy  and  seizure  the  plain- 
tiffs were  put  to  greater  expense  in  separat- 
ing said  poles  to  get  them  off  of  the  »and, 
they  were  to  find  for  plalutiffs  such  rea- 
sonable sum,  not  exceeding  $30,  as  they 
may  believe  from  the  evidence  will  com- 
pensate them  for  such  extra  expense.  And 
if  the  jury  shall  believe  from  the  evldeuce 
that  by  reason  of  such  levy  and  seizure  the 
poles  were,  while  separated,  swept  by  a  sud- 
den freshet  or  rise  into  the  Ohio  river,  and 
thereby  they  or  some  of  them  were  lost,  and 
that  plaintiffs  were  compelled  to  expend 
money  In  gathering  up  said  poles,  they  will 
find  for  plaintiffs  such  reasonable  sum.  not 
exceeding  $500,  as  they  may  believe  from 
the  erldence  will  compensate  them  for  such 
loss  and  expenses;  but  the  finding  for  plain- 
tiffs cannot  exceed  in  the  aggregate  the  sum 
of  $580."  The  Jury  may  have  allowed  dam- 
ages for  the  loss  of  the  poles  which  had  not 
been  seized  by  the  sh^lff.  The  court  erred 
fn  instmctlng  the  Jury  It  could  allow  as  part 
of  the  damages  the  attorney's  fee  which  appel- 


lees contracted  with  a  view  of  asserting  and 
defending  their  right  to  the  poles.  Worth- 
Ington.  etc.,  v.  Morris'  Eix'x,  98  Ky.  54,  32 
S.  W.  209;  Farmers'  &  Shippers'  Tobacco 
Warehouse  Company  v.  Gibbons  (Ky.)  55  S. 
W.  2;  Bogard  v.  Tyler's  Adm'r  (opinion  de- 
Uvered  January  term,  1904)  78  S.  W.  138. 

Judgment  is  reversed  for  proceedlnss  con- 
sistent with  this  opinion. 


KEPHART  et  aL  v.  HIEATT. 
(Court  of  Appeals  of  Kentucky.  Feb.  2,  1904.) 

WILLS-ESTATES  CREATED— FEB  SIMPLE— SUB- 
SEQUENT LIMITING  CLAUSES-EFFECT. 
1.  A  clause  in  a  will  giving  testator's  children 
all  her  property,  to  be  held  in  trust  by  their 
guardian'  until  the  youngest  should  arrive  at  the 
age  of  21  years,  vested  in  the  children  arriving 
I  at  maturity  a  fee  simple,  which  was  not  limited 
!  by  a  Bnbsequeot  clause  providing  for  a  distribu- 
I  tion  of  the  estate  in  case  all  testator's  children 
I  should  die  without  issue,  but  the  latter  clause 
I  was  intended  to  become  operative  only  in  case 
;  of  the  happening  of  the  prescribed  contingency 
before  the  maturity  of  the  children. 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  officially  reported." 

Suit  between  James  Kephart  and  others 
and  Willie  Hleatt.  From  a  judgment  for 
the  latter,  the  former  appeal.  Affirmed. 

W.  B.  Moody,  Turner,  Turner  &  Cureton, 
and  Barbour  A  LAat,  for  aH>ellaut8.  John  D. 
Carroll,  for  appellee. 

HOBSON,  J.  Anna  M.  Hleatt  died  a  resi- 
dent of  Henry  county  in  the  year  1881,  leav- 
ing three  children  surviving  her.  The  two 
older  children  died  without  issue.  The 
third,  Willie  Hleatt  arrived  at  the  age  of 
21  years  several  years  ago.  The  only  ques- 
tion to  be  determined  here  is  whether  he 
took,  under  his  mother's  will,  the  property 
devised  in  fee  simple  on  his  arriving  at  age. 
The  material  provisions  of  the  will  are  as 
follows: 

"(2)  I  will  all  my  real,  personal  and  mixed 
estate  to  my  children  share  and  share  alike 
to  be  held  in  trust  by  their  guardian  and  trus- 
tee for  them  until  the  youngest  shall  arrive 
at  the  age  of  twenty  one  years  of  age. 

"(3)  It  Is  my  win  that  should  all  my  chil- 
dren die  without  issue,  then  it  Is  my  will  that 
the  remainder  of  the  estate  at  that  time  in 
that  event  I  will  to  my  brother  James  Kep- 
Jiart's  children  and  my  sister  Bettle  Smith's 
children,  Ellas  Kephart's  child  share  and 
share  alike  equally  between  them. 

"(4)  I  appoint  my  brother  Thomas  Kep- 
hart my  executor  and  trustee  for  my  chil- 
dren as  well  as  guardian  for  them  and  I  re- 
quest that  he  be  permitted  to  qualify  with- 
out security  and  In  the  event  of  his  death  or 
failure  or  refusal  to  qualify,  I  then  appoint 
my  brother-in-law.  A,  G.  Smith,  executor, 
guardian  and  trustee  and  desire  that  he  be 
permitted  to  qualify  upon  the  same  condi- 
tion without  security." 

In  Thackston  v.  Watson,  84  Ky.  206.  1  S. 
W.  S98,  the  testator  gare  to  bSa  executor  tlie 
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entire  management  and  control  of  the  estate 
until  his  sou  was  21  years  old,  and  directed 
that  the  estate  should  be  iiald  over  to  the  son 
aad  be  delivered  up  to  him  by  the  executor 
"when  he  should  arrive  at  the  age  of  twenty- 
one  years  If  he  should  live  that  long,"  but 
that,  in  case  his  son  should  die  without  bodi- 
ly heirs,  all  hie  estate  should  be  converted 
Into  money  by  his  executor,  and  equally  di- 
vided between  certain  of  his  relatives.  It 
was  held  that  the  son.  upon  arriving  at  the 
age  of  21  years,  became  vested  with  an  ab- 
solute estate  in  fee  simple.  In  Wilson  v. 
Bryan,  90  Ky.  482,  14  S.  W.  533,  the  testator 
directed  that  his  estate  should  be  kept  to- 
gether and  Jointly  used  and  enjoyed  by  bis 
children  until  the  youngest  became 'of  age, 
and  then  the  land  to  be  equally  divided 
among  his  sons  then  living,  adding  this  pro- 
vision: "If  any  of  my  sons  should  die  with- 
out any  bodily  heirs  his  portion  of  my  estate 
to  be  divided  amongst  his  brothers  and  sis- 
ter that  may  then  be  living."  It  was  held 
that  when  the  youngest  became  of  age  the 
estate  of  the  sons  In  the  land  became  abso- 
lute. In  Webster's  Trustee  v.  Webster,  93 
Ky.  632.  21  S.  W.  832,  the  testator  devised 
an  estate  to  his  daughters  Hettle  and  Eu- 
phemla.  The  will  contained  this  clause: 
"In  case  either  of  my  daughters  Eaphemia 
It.  and  Hettle  O.  Cunningham,  should  die 
without  children  then  and  in  that  event  It 
is  my  will  and  I  so  direct  that  the  estate  of 
the  one  dying  shall  be  equally  divided  among 
all  my  then  living  children."  By  the  will  the 
final  distribution  of  the  estate  was  not  to  be 
made  until  five  years  after  the  death  of  the 
testator,  and  It  was  held  that  the  limitation 
referred  only  to  the  death  of  the  devisees 
before  tbe  period  of  distribution.  These 
cases  control  the  one  before  us.  which  is 
stronger  for  the  application  of  the  rule  than 
any  of  them.  The  testatrix  left  three  little 
children.  She  directed  the  executor  and 
guardian  to  hold  the  entire  estate  until  the 
youngest  child  was  of  age,  her  purpose  being 
to  provide  for  the  children  during  their  mi- 
nority. The  property  is  devised  to  the  chil- 
dren share  and  share  alike,  subject  to  this 
trust;  and.  If  all  bad  survived  the  period  of 
distribution,  they  would  have  been  then  en- 
titled to  a  division  of  the  estate.  The  third 
clause  of  the  will,  providing  that.  In  case 
all  the  children  die  without  issue,  then  the- 
remainder  of  the  estate  Is  to  go  to  certain 
collateral  kindred,  refers  to  the  estate  in 
the  bands  of  the  guardian  and  trustee,  for 
the  children  before  distribution.  The  pnr^ 
pose  of  the  testator  was  not  to  place  a  lim- 
itation on  her  own  children  in  favor  of  her 
collateral  kindred,  but  simply  to  provide 
that  the  estate  should  go  to  these  collateral 
kindred,  in  case  her  children  all  died  before 
the  period  of  dlatrlbution.  She  devises  the 
estate  to  her  children,  and  the  third  clause 
was  not  intended  as  a  limitation  on  the  es- 
tate devised  to  them  after  the  expiration  of 
the  trust  created  In  tbe  second  clause.  There 


la  nothing  in  the  ease  of  Dorsey's  Committee 
V.  Maddox,  103  Ky.  253.  44  S.  W.  632,  incon- 
sistent with  tbe  conclusion  we  have  an- 
nounced. In  that  case  no  period  of  dlstribu- 
tioQ  was  provided  for.  and  there  was  no  time 
to  which  the  death  without  issue  coold  be 
properly  referred.  Section  2344,  Ky.  St 
1903,  is  not  a  new  provision,  but  was  in  force 
when  the  cases  above  were  deluded,  and  was 
relied  on  In  those  cases. 
Judgment  affirmed. 


ILLINOIS  CENT.  R.  CO.  t.  JORDAN. 

(Court  of  Appeals  of  Kentucky.   Feb.  2.  1001.) 

RAILROADS— PERSONS  ON  TRACK— INJURIES  TO 
EMPLOYES  —  STATUTORY  DUTIES  —  NBGU- 
QBNGE-QUEaTION  FOR  JURY-CONFLICT  OF 
LAWS— INJURY  IN  OTHER  STATES. 

1.  Where  an  accident  to  a  railroad  employ* 
happened  Id  Tennessee,  the  law  of  that  state 
must  govern  a  recovery  in  an  action  for  tbe 
injury  brought  in  Kentucky. 

2.  ThompBOa  &  S.  Code  Tenn.  §{  1208,  1299, 
provides  that  railroads  shall  keep  an  engineer 
or  fireman  on  the  lookout  ahead,  and  that, 
when  any  persons  or  obstructions  appear  on  the 
track,  tbe  alarm  whistle  shall  be  sounded  and 
the  brakes  put  down,  and  thst  for  failure  to 
observe  the  prescribed  precautions  the  railroad 
shall  be  liable  for  the  injury  done.  In  constni- 
iug  tbe  sections  the  Supreme  Court  of  Tennes- 
see held  that  tbey  imposed  an  absolute  liability 
for  failure  to  obaerre  the  prescribed  precau- 
tions, and  that  contributory  negligence  opwated 
only  to  mitigate  damages.  BeU,  in  an  actiui 
in  Kentucky  for  injuries  occurring  in  Tennessee 
to  an  employd  who  negligently  attempted  to  re- 
move a  Iiand  car  from  the  track  on  the  approach 
of  a  train,  the  evidaice  as  to  the  failure  of  the 
fireman  on  the  train  to  observe  the  prescribed 

Srecautions  being  sufficient  to  support  a  ver- 
ict,  tbe  employs  could  recover. 

3.  Where  tbe  evidence  is  conflicting  as  ta 
whether  a  railroad  fireman,  on  discovering  plain- 
tifl  on  tbe  track,  failed  to  sound  the  alarm  wlus- 
tle  and  put  down  the  brakes,  the  question  i» 
for  the  jury. 

Appeal  from  Circuit  Court;  Hickman  Oonn- 
ty. 

"To  be  officially  reportedl." 

Action  by  P.  Jordan  against  the  Illinois 
Central  Ballroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  M.  Dickinson,  Pirtle  &  Trabne^  and  N. 
P.  Moss,  for  appellant.  Sbelbonme  &  Kane 
and  H.  L.  Evans,  for  appellee. 

PAYNTEB,  J.  Appellee  was  a  section  fore- 
man for  appellant  at  Idlewlld,  Tenn.  A  fast 
train  of  appellant  was  due  there  at  6:51  a. 
m.,  but  was  four  or  five  minutes  late.  It 
was  the  duty  of  tbe  apj>eUee  to  go  to  bis 
work  at  6  a.  m.  tinder  the  rule  of  the  com- 
pany,  well  known  to  him,  It  was  made  bis 
duty  to  have  the  track  cleared  of  the  band 
car  20  minutes  before  the  time  any  freight 
or  i>assenger  train  was  due  to  airlve.  In 
violation  of  this  rule,  tbe  aiq;>eUee  bad  tlie 
hand  car  npon  the  txnck^  his  crew  with  him- 

r  L  Sm  Hsstn-  and  BervaDt,  vol.  H  Caat.  Dls-  I 
IIT. 
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self  boarded  it,  and  started  south  to  their 
work.  After  going  about  three-quarters  of  a 
mlJe,  at  the  entrance  of  a  cut  about  1,600  feet 
long,  the  car  was  stopped,  and  one  of  the 
crew  went  back  a  short  distance  to  listen 
Cor  the  past-due  train.  He  reported  that  he 
did  not  hear  It  The  appellee  and  the  cre\r 
proceeded  with  the  hand  car  until  they  were 
nearly  to  the  south  end  of  the  cut,  when 
they  dlscoTered  the  approach  of  the  belated 
train.  The  hand  car  was  stoi^ed,  and  the 
crew  made  an  effort  to  remove  it  from  the 
track,  but  failed  to  remove  one  comer  of  it, 
aud  the  crew  other  than  appellee  fled  to  a  safe 
place.  Appellee  either  remained  or  returned— 
as  to  which  the  evidence  Is  conflicting— and 
was  making  an  effort  to  remove  the  car, 
when  he  was  struck  by  the  train,  or  the  hand 
«ar  was  struck  by  it,  and  thrown  agalbst 
^m,  seriously  Injuring  him.  He  acted  in 
violation  of  the  rule  of  the  company;  was 
guilty  of  the  grossest  kind  of  negligence  In 
imperiling  the  lives  of  his  crew  and  the  per- 
sons on  the  approaching  train  by  operating 
the  band  car  under  the  circumstances.  While 
it  was  a  commendable  act  to  remain  and 
endeavor  to  remove  the  hand  car  from  the 
track,  and  thus  possibly  save  the  lives  of 
the  persons  on  the  train  which  he  had  by  his 
reckless  conduct  imperiled,  still  it  was  sui- 
cidal In  character.  The  nncontradicted  evi- 
dence shows  that  after  those  io  charge  of 
the  train  discovered  the  hand  car  on  the 
track  It  was  not  possible  to  stop  the  train 
before  It  struck  it  The  disposition  of  the 
questions  cannot  be  made  under  the  rules  of 
law  which  prevail  in  tills  jurisdiction,  but 
must  be  done  under  the  law  of  Tennessee, 
where  the  accident  happened.  In  Loulavllle 
&  Nashville  R.  B.  Co.  v.  "Whitlow's  Adm'r, 
43  S.  W.  711,  41  L.  R.  A.  614,  this  court  said: 
"The  question  presented  to  the  court  is 
whether  the  Kentucky  or  Tennessee  law  as  to 
contributory  negligence  applies.  Under  the 
Tennessee  law,  if  the  intestate  was  himself 
guUty  of  negligence  that  contributed  to  his 
injnry  and  death,  yet,  If  the  defendant  was 
guilty  of  negligence  which  was  the  direct 
and  proximate  cause  of  intestate's  Injuries 
and  death,  then  the  plaintiff  Is  entitled  to 
recover,  but  the  damages  recoverable  to  be 
reduced  or  mitigated  by  reason  of  the  In- 
testate's contributory  negligence.  Under  our 
law.  If  the  intestate  was  guilty  of  such  con- 
tributory negligence  except  for  wlilch  his  in- 
juries and  death  would  not  have  occurred, 
then  tbere  can  be  no  recovery.  Contributory 
negligence,  under  our  rule,  Is  never  applied 
in  mitigation  of  damages.  •  *  •  At  the 
time  the  Injury  was  Inflicted,  the  right  of 
action  became  fixed,  and  a  legal  liability  was 
Incnrred.  The  liability  which  the  plaintiff 
seeks  to  enforce  was  Incurred  by  virtue  of 
the  law  of  Tennessee.  The  law  of  contrib- 
utory negligence,  as  adjudged  in  this  state, 
I'annot  be  applied  so  as  to  alter  or  affect  the 
right  of  action  which  arose  in  the  state  of 
TamcMoe."  The  lecoTery  1*  sotight  under 


the  Tennessee  law.  If  the  case  were  to  be 
disposed  of  under  the  law  of  this  state,  the 
court  would  reach  a  conclusion  different 
from  the  one  forced  upon  It  by  the  Tennessee 
law.  So  much  of  the  statute  la^  of  Ten- 
nessee (Thompson  &  S.  Code)  as  Is  perti- 
nent to  the  Inquiry  reads  as  follows: 

"Sec.  1298.  In  order  to  prevent  accidents 
upon  railroads,  the  following  precautions 
shall  be  observed:  •  •  •  (4)  Every  rail- 
road company  shall  keep  the  engineer,  fire- 
man or  some  other  person  upon  the  locomo- 
tive, always  upon  the  lookout  ahead;  and 
when  any  person,  animal  or  other  obstruc- 
tion appears  upon  the  road,  the  alarm  whis- 
tle shall  be  sounded,  the  brakes  put  down, 
and  every  possible  means  employed  to  stop 
the  train  and  prevent  an  accident. 

"Sec.  1299.  Every  railroad  company  that 
fails  to  observe  these  precautions,  or  cause 
them  to  be  observed  by  its  agents  and  serv- 
ants, shall  be  responsible  for  all  damages  to 
persons  or  ^perty  occasioned  by,  or  result- 
ing from,  any  accident  or  collision  that  may 
occur. 

"Sec.  1300.  No  railroad  company  that  ob- 
serves, or  causes  to  be  observed,  these  pre- 
cautions, shall  be  responsible  for  any  dam- 
ages done  to  persons  or  property  on  Its 
road.  The  proof  that  It  lias  observed  said 
precautious  shall  be  upon  the  company." 

In  Chesapeake,  O.  &  S.  W.  R.  Co.,  etc., 
T.  Foster,  13  S.  W.  694,  the  Supreme  Court 
of  Tennessee  was  called  npon  to  construe 
the  statute,  and  In  doing  so  said:  "The 
other  assignmrat  is  made  on  the  final  recital 
In  the  bill  of  exceptions:  The  jury,  having 
considered  the  case,  returned,  and  asked  the 
court  whether,  if  tbey  found  tliat  the  defend- 
ant had  not  strictly  complied  with  all  the 
statutory  rules  and  precautions  as  given  in 
the  charge,  yet  that  the  defendant's  (plaln- 
tlfTs)  own  want  of  care  and  gross  neglect 
was  the  direct  cause  of  his  Injury  and  death, 
they  could  not  find  for  the  defendant;  to 
which  the  court  replied  they  could  not,  but 
should  consider  such  contributory  neglect  on 
the  part  of  the  deceased  In  mitigation  of 
damages.  If  they  found  the  railroad  com- 
pany wanting  In  full  performance  of  the 
statutory  duties,  plaintiff  wonld  be  entitled 
to  some  damages  In  any  event'  It  is  insist- 
ed that  this  action  of  the  court  was  errone' 
ous,  and  that  be  should  have  answered  the 
question  of  the  jury  In  the  afilrmatlve.  Tak- 
ing the  case  as  stated  In  the  question,  the 
contention  is  that,  inasmuch  as  the  gross 
neglect  of  the  deceased  was  the  direct  cause 
of  ills  Injury  and  death,  his  negligence 
should  operate  not  merely  In  mitigation  of 
damages,  but  as  a  bar  to  the  action,  not- 
withstanding the  failure  of  the  railroad  em- 
ployte  to  observe  the  precautions  prescribed 
In  section  1166  (now  1298)  of  the  Code. 
Learned  counsel  make  an  able  and  forcible 
argument  in  support  of  this  view,  yet  we 
thiiik  It  contrary  to  the  obrlons  mecmlng  of 
the  statute.  The  response  of  tiie  trial  judge 
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Is  In  conformity  to  the  construction  snnoun- 
ced  by  tills  court  In  numerous  decisions, 
some  of  whlcb  we  cite:  Ballroad  Co.  r. 
Smith,  6  Helsk.  174;  Hill  t.  Railroad  Co.,  9 
Helsk.  823;  Railroad  Co.  t.  Walker,  11  Helsk. 
883;  Railroad  Co.  v.  Nowlln,  1  Lea,  523; 
Railroad  Co.  t.  Smith,  9  Lea,  470.  Section 
1166  Of  the  Code  (Thompson  &  S.)  prescribes 
certain  precautions  to  be  observed-  hj  rail- 
roads for  the  prevention  of  accidents.  The 
next  two  sections  declare  In  the  plainest 
terms  the  legal  consequences  of  observance 
and  noDobservance.  By  section  1167  it  Is  de- 
clared In  every  case  of  nonobservance  the 
railroad  shall  be  liable  for  the  damages  done, 
and  by  section  1168  it  is  declared  in  every 
case  of  observance  It  shall  not  be  liable  at 
all.  By  the  positive  language  of  the  statute 
liability  flows  from  nonobservauce,  and  non- 
liability follows  observance.  Neither  liabil- 
ity nor  nonliability  is  made  to  depend  on  the 
cautious  or  Incautious  conduct  of  the  person 
Injured.  Both  are  to  be  determined  by  the 
conduct  of  the  railroad  employes.  The  injur- 
ed person  may  be  ever  so  negligent  in  the 
one  case,  and  yet  recover  something;  while 
In  the  other  case  he  may  be  entirely  without 
negligence,  and  yet  recover  nothing.  At 
common  law  contributory  negligence  may 
bar  the  action,  but  under  the  statute  It  is  to 
be  considered  only  in  mitigation  of  dama- 
ges." The  Tennessee  statute  requires  every 
railroad  company  to  keep  some  one  upon  the 
locomotive,  always  upon  the  lookout  ahead. 
If  any  person,  animal,  or  other  obstacle  ap- 
pears upon  the  road,  the  alarm  whistle  must 
be  sounded,  the  brakes  put  down,  and  every 
possible  means  employed  to  stop  the  train 
and  prevent  an  accident.  By  the  interpreta- 
tion of  the  statute  given  by  the  Tennessee 
Supreme  Court,  a  failure  to  do  any  of  the 
things  required  by  it  upon  the  part  of  a  rail- 
road company  makes  It  liable  in  damages, 
although  such  failure  may  not  have  been  the 
cause  of  the  Injury.  The  uncontradicted  evi- 
dence Is  that  both  the  engineer  and  fireman 
were  on  the  lookout  when  the  train  was 
within  a  mile  of  the  place  of  the  accident, 
and  one  or  both  of  them  continued  to  be  until 
the  accident  happened.-  The  engineer  and 
fireman  both  testified  that  within  about  300 
feet  of  the  place  where  the  car  was  on  the 
track  the  fireman  discovered  its  presence, 
told  the  engineer,  who  put  ou  the  emergency 
brnkes,  and  sounded  the  alarm  whistle.  This 
statement  is  not  contradicted  as  to  the  time 
thej-  discovered  the  hand  ear  on  the  track. 
The  issue  of  fact  Is,  did  the  engineer,  after 
discovering  the  hand  car,  sound  the  alarm 
whistle,  and  put  the  brakes  down,  and  use 
every  possible  means  to  stop  the  train  and 
prevent  the  accident.  The  evidence  of  ap- 
pellant tended  to  show  that  It  was  done. 
The  appellee's  evidence  tended  to  show  that 
the  alarm  whistle  was  sounded.  The  brakes 
were  put  down  about  the  time  the  engine 
struck  the  hand  cor.  It  was  for  tbe  Joryato 
determine  U  It  believed  the  testimony  In- 


tiDdaced  by  the  appellee,  whether  the  alarm 
whistle  was  sounded  and  tbe  brakes  put 
down  as  soon  as  possible  after  the  fireman 
discovered  the  hand  car  on  the  track.  While 
this  court  would  probably  have  reached  i 
conclusion  different  from  the  one  reached  by 
the  jury.  It  cannot  substitute  its  conclusioo 
for  that  of  the  jury,  for  If  it  did  so  It  would 
be  Invading  the  province  of  the  jury.  On 
the  Issue  of  fact  stated  we  are  of  the  opinion 
that  the  case  should  have  gone  to  the  jury, 
and  we  cannot  say  the  verdict  is  so  palpably 
against  tbe  weight  of  the  evidence  as  will 
justify  the  granting  of  a  new  trlaL 
The  jadgmeot  Is  affirmed. 


WALLING  T.  EGGKRS  et  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  28,  1904.) 

BJECTMBNT  —  EASBHfiNTS  —  ADVERSE  POSSES- 
SION— EVIDENCE— BURDEN  OP  PROOF-COM- 
PETENCY—ACTS  OF  OWNERSHIP- PAYMENT 
OP  TAXES. 

1.  Under  Civ.  Code,  {  526,  providing  that  tbe 
burden  ol  proof  in  the  whole  case  lies  on  the 
party  who  would  be  defeated  If  no  evidence 
were  given  on  either  Bide,  where  plaintiff  al- 
leged ownership  of  a  strip  of  land  and  an  ease- 
ment in  an  alley,  and  defendant,  admitting 
plaintiff's  paper  title  in  tbe  strii^  pleaded  ad- 
verse possession  thereof,  bat  denied  the  ease- 
ment, wliile  plaintiff  had  the  burden  of  proving 
the  easement,  defendant  bad  the  burden  of  es- 
tablifhiog  adverse  possession,  and,  as  judgment 
would  have  gone  against  him  had  he  introduced 
no  evidence  in  support  of  that  issue,  the  bar- 
den  on  the  whole  case  was  also  on  him. 

2.  Evidence  that  plalntifCs  and  defendasfs 
common  grantor  had  established  an  alleyway 
between  plaintifTs  and  defendant's  lots,  had 
called  for  It  in  the  deeds  made,  thereby  dedi- 
cating ita  use  to  tbe  lots,  and  while  in  posses- 
sion had  recognised  plaintlff'a  ancestor's  right 
and  claim  to  the  use  thereof,  and  that  plaintiff 
and  his  tenants  had  used  it  up  to  a  recent 
date,  was  snSicient  to  sustain  a  verdict  in  favor 
of  plaintifrs  right  to  a  passway  through  such 
alley. 

3.  Failure  to  object  to  a  bill  of  exceptiuLS 
when  filed,  or  to  an  order  extending  the  tini« 
for  its  filing,  and  an  examination  of  the  bill 
when  tendered,  cmstituted  a  waiver  of  objec- 
tions. 

4.  In  ejectment,  where  defendant  pleaded  ad- 
verse possession,  evidence  that  plaintiff  and  hia 
ftncestore  listed  the  property  for  taxation  and 

Caid  the  taxes  thereon  np  to  four  or  five  years 
efore  action  brought,  and  Uut  defendant  did 
not  list  it  nntil  that  time,  was  competent  as  t 
claim  of  ownemhip. 

5.  On  the  issne  of  ownership  of  a  strip  of 
land  to  which  dtfendant  claimed  title  by  ad- 
verse posaesfiion,  and  of  an  easement  in  an 
alley,  ft  was  competent  for  plaintiff  to  prore 
that  his  ancestor  and  agent  claimed  the  prop- 
erty in  dispute  and  denied  defendant's  right  to 
use  it,  and  that  defendant  did  not  object  to  the 
use  of  the  strip  and  passway  by  plaintiff's  ten- 
ants and  servants. 

Appeal  from  drcnlt  Court,  JeflenKm  Coun- 
ty, Common  Fleas  Division. 

"Not  to  be  officially  reported." 

Action  by  Wllloughby  Walling  against 
Herman  Eggers  and  others.  From  a  judg- 
ment for  defendants,  plalntlfC  appeals.  Re- 
versed. 

B.  L.  McDonald,  toe  appellant  Lleber  ft 
Liucolu,  for  appellees. 
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U'REAR,  J.  Appellant  Bued  appelleeB,  Eg- 
gers  and  the  Shelby  Street  Market  Company, 
to  recover  the  poraesslon  of  a  strip  of  land 
4  feet  2  Inches  wide  by  about  94  feet  long, 
and  to  haTe  adjudged  bla  right  to  use  a  pass- 
way  over  the  north  side  of  Eggers'  lot,  run- 
ning at  right  angles  from  the  north  end  of 
the  strip  last  mentioned  to  Shelby  street,  in 
LoolsTllle.  Tina  will  Ulustrate  the  situation 
of  the  property: 
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In  the  petition  appellant  claimed  that  he 
was  the  owner  of  two  lots,  which  together 
made  one  connected  body  of  land  fronting 
22  feet  2  inches  on  Market  street,  in  Louis- 
ville, Ky.,  and  extending  south  that  width 
110  feet,  and  extending  further  south  94  feet, 
4  feet  2  inches  wide,  to  a  20-foot  alley;  that 
the  appellees  had  wrongfully  taken  posses- 
sion of  and  obstructed  certain  parts  of  the 
last-named  strip;  that  appellant  also  owned, 
as  an  appurtenant  to  his  lot,  an  easement  of 
the  use  of  a  4-foot  alleyway  running  from 
the  back  of  the  IS  feet  of  lot  described,  east 
to  Shelby  street.  Appellees  filed  a  Joint 
answer.  They  do  not  deny  appellant's  title, 
except  as  to  the  easement;  but  they  claim 
that  they  and  their  vendors  have  respectively 
been  in  the  adverse,  continuons  possession  of 
the  strip  4  feet  and  2  inches  wide  and  94 
feet  long  from  the  20-foot  alley  north  for 
more  than  IS  years,  claiming  it  as  their  own. 
The  reply  denied       continued  adverse  pos- 


session of  appellees  for  16  years  before  the 
bringing  of  the  suit  The  etTect  of  these 
pleadings  was  to  put  in  Issue,  first,  appel- 
lant's claim  to  the  easement  over  the  Kggers 
lot  east  to  Shelby  street;  second,  the  claim 
of  appellees  that  by  an  adverse  possession 
and  user  of  15  years  of  the  strip  94  feet  by  4 
feet  2  inches  they  had  acquired  the  title  to 
it.  On  the  first  issue,  plaintiff  had  the  bur- 
den of  the  proof;  on  the  second,  defendants 
had  the  burden;  but  on  the  whole  case  the 
burden  was  ou  the  defendants. 

Section  526,  Civ.  Code,  is;  "The  burden 
of  proof  lu  the  whole  case  lies  on  the  party 
who  would  be  defeated  If  no  evidence  were 
given  on  either  side."  Although  plahitiiC 
had  the  burden  as  to  the  easement  claimed, 
and  notwithstanding,  if  no  evidence  iiad 
been  introduced  by  either  party,  he  would 
have  lust  as  to  it,  yet,  under  the  state  of  the 
pleadings,  he  would  have  been  entitled  to  a 
judgment  against  appellees  (defendants)  up- 
on the  other  Issue.  So,  upon  the  whole  case, 
appellees  would  have  lost.  The  court  erred 
In  adjudging  the  burden  of  proof  to  be  upon 
appellant.   Section  317,  av.  Code. 

At  the  close  of  plaintiff's  evidence  the 
court  gave  a  peremptory  instruction  to  the 
jury  to  find  for  defendants  upon  the  ground, 
so  the  opinion  of  the  trial  judge  recites,  that 
plaintiff  bad  failed  to  show  title  to  himself 
In  ttie  land  sued  for.  As  has  just  been  held, 
defendants  admitted  the  paper  title,  and 
therefore  the  prima  facie  right  of  [>ossession, 
to  be  in  plaintiff.  Their  plea  was  In  avoid- 
ance, as  relying  upon  the  statute  of  limita- 
tion to  bar  the  right  of  recovery.  To  sus- 
tain that  plea  the  defendants  should  have 
lieen  required  to  introduce  proof,  or  suffer  a 
Judgment  for  plaintiff. 

The  evidence  showed,  as  to  the  easement 
claimed,  that  a  common  grantor  of  the  Wall- 
ing and  Eggers  lots,  owning  them  both,  had 
established  this  alleyway,  and  called  for  It 
In  the  deed  made,  thereby  dedicating  Its-  use 
to  the  lots  so  conveyed;  furthermore,  that 
Eggers'  grantor,  while  in  possession,  recog- 
nized  the  right  and  claim  of  WalUng's  an- 
cestor to  use  the  passway  as  a  matter  of 
right,  and  that  the  Walliugs  and  their  ten- 
ants bad  so  used  it  until  recently.  There 
was  enough  evidence  to  have  sustained  a 
verdict  for  the  plaintiff,  and  the  direction  of 
tlie  court  requiring  peremptorily  the  finding 
of  the  verdict  for  appellees  was  erroneous. 

Whether  the  bill  of  exceptions  was  filed 
in  time,  appellees  did  not  then  object  to  it, 
nor  did  they  object  to  the  order  of  the  court 
extending  the  time.  They  examined  the  bill 
when  tendered,  and  made  no  objection  to  its 
being  filed.  They  have  waived  any  error 
that  might  have  been  committed  In  this  pro- 
ceeding.   Downing  v.  Bacon,  7  Bush,  (ISO. 

As  the  case  must  be  returned  for  a  new  trial. 
It  Is  well  to  say  that  the  court  should  have 
allowed  appellant  to  prove  thot  he  and  his 
ancestors  listed  the  property  in  dispute  for 
taxation  and  paid  the  taxes  on  it,  and  that 
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appellees  did  not  list  It  for  taxation  prior  to 
This  was  an  act  or  claim  of  owner- 
Bblp  to  be  glTen  such  weight  as  the  Jury 
might  determine,  In  connection  wlOi  otiier 
facts  proTen  in  the  record. 

It  was  likewise  competent  to  prove  that 
appellant's  ancestor  and  agent  claimed  the 
property  In  dispute,  and  denied  the  right  of 
appellees  to  It,  and  to  prove  that  appellees 
did  not  object  to  appellant's  tenants  and 
servants  using  the  strip  of  property  and  pass- 
way  In  litigation. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  not  Inconsistent  taere- 
wlth. 


DIXON  et  al.  v.  LABRT  et  at 
(Court  of  Appeals  of  Kentucky.   Feb.  5,  1901) 

DRAINAGE  DITCHES-ACTION  TO  ENFORCE 
CONTRACTOR'S  UEN— UMITATIONS. 

1.  Under  Ky.  St  1889,  f  2400,  provldbig  that 
the  county  surr^or,  on  bdng  ootifled  by  a 
drainage  ditch,  contractor  that  his  job  la  com- 
pleted, shall  inspect  It.  and.  If  he  finds  It  com- 
pleted accordins  to  specifications,  be  shall  ac- 
cept it,  and  give  It  a  certificate  statfug  the 
amount  dne  from  the  owner  of  the  lend,  which 
shall  be  a  lien  ou  the  land,  and  due  and  pay- 
able immediately,  the  statute  begins  to  run 
against  an  action  to  enforce  the  hen  only  from 
the  time  the  surveyor  accepts  the  work  and 
gives  thft  certificate. 

"Sot  to  be  offldally  r^rted." 

On  rehearing.  Denied. 

For  former  report,  see  60  B.  W.  791. 

NUNN,  J.  This  action  was  Instituted  by 
appellees  to  enforce  a  Men  for  the  sum  of 
$113.65  incurred  In  digging  a  ditch  on  ap- 
pellants' land  under  an  act  of  the  Kentucky 
Statutes  of  1890,  §  2400.  entlUed  "An  act  for 
the  drainage  of  landi"  This  action  has  been 
appealed  to  this  court  once  before;  the  opin- 
ion being  in  69  8.  W.  791.  After  the  return 
of  the  cause  to  the  lower  court,  appellees 
filled  the  blanks  In  their  petition  as  author- 
ized by  this  court  The  appellants  filed  an 
amended  answer,  in  which  they  denied  that 
the  siirveyor  of  £[enderson  county  fssned  or 
delivered  to  the  appellees,  or  to  the  clerk  of 
the  Henderson  county  court  &  certificate 
showing  the  amount  due  them,  or  either  of 
them,  for  the  construction  of  the  ditch,  and 
aUeged  that  the  contract  of  Labry  made  with 
the  clerk  for  the  performance  of  this  labor 
In  digging  the  ditch  was  made  on  the  17th 
of  May,  1804;  that  he  should  have  completed 
bis  work  under  the  contract  in  ten  days  there- 
after, and  did  complete  the  labor  in  digging 
this  ditch  prior  to  October,  1884;  and  that  his 
cause  of  action,  if  any  he  had,  accrued  more 
than  five  years  before  the  commencement  of 
their  action;  and  they  pleaded  the  statutes 
of  limitations.  Under  the  former  opinion  in 
this  case,  all  the  questions  have  been  settled, 
except  the  one  last  mentioned. 

It  at^wars  from  Uie  record  herein  that  the 
surveyor  of  llie  comity  did  accept  aa  com- 


pleted, according  to  the  specifications,  the 
ditch  passing  through  the  lands  of  the  ap- 
pellants, and  made  his  report  to  that  effect, 
which  was  recorded  in  the  ditch  book  for 
that  county  on  the  26th  of  September,  1896. 
And  it  appears  that  this  action  was  brougiit 
on  the  Sd  of  August  1001,  less  than  five  years 
after  the  recording  of  the  certificate.  Ap- 
pellees had  no  right  to  bring  an  action  on  this 
claim,  except  as  authorized  by  the  statutes. 
They  could  not  legally  have  instituted  tbls 
action  before  this  acceptance  by  the  sur- 
veyor, and  his  certificate  made  with  referenct- 
thereto,  as  required  by  section  2400  of  the 
Kentucky  Statutes.  Their  claim  was  not  dw 
until  that  time,  their  cause  being  wholly  stat- 
utory, and,  having  been  brought  within  fire 
years  from  the  date  of  the  acceptance  and 
certificate  by  the  surveyor,  their  action  is 
not  barred  by  the  statute  of  limitations. 

Wh«%f  ore  the  Judgment  of  the  lower  ooort 
la  afiinned. 

REAGAN  V.  DUDDT. 
(Court  of  Appeals  of  Kentucky.  Feb.  5.  190i.> 

JUDICIAL  SALES  —  NOTICE  —  PDBLICATIOS  - 
NEWSPAPER  OF  QBNERAL  CIRCULATION. 
1.  A  paper  contaiaing  no  news  of  a  political, 
religious,  commercial,  or  social  nature,  bat  a 
few  advertisements  and  notices  of  conveyances 
of  real  estate,  building  permits,  court  dockeu. 
and  commisRlonerB'  sales,  is  not  a  newspaper  of 
general  circulation,  in  which  the  statute  requires 
notices  of  judicial  sales  to  be  published. 

Appeal  from  Circuit  Oonrt,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  oflficially  reported." 

Action  by  Margaret  Duddy  against  Ben- 
jamin Harrigan  and  others.  J.  J.  Reagan  par- 
chased  at  the  sales  under  the  Judgment,  and 
from  the  ox&et  confirming  the  report  <tf  tiie 
sale  he  qipeals.  Reversed. 

jbhnaon  ft  Hleatt  for  appellant  Leapcrid 
ft  Fennebakor,  Lane  ft  Harrison,  and  6.  L 
BTerbaeb,  for  iQtpellee. 

BURNAU,  a  J.  Go  the  29tti  day  of  June, 
1003,  B.  W.  Hot,  commlsaloner  of  the  first 
divlBion  of  the  cbaiu»ry  branch  of  the  Jeff^r 
eon  dnmlt  court  sold  nnda  a  Judgment  roi- 
dered  la  favor  of  the  Fidelity  Trust  ft  Safety 
Vault  Company,  in  the  action  of  Margaret 
Duddy  V.  Benjamin  Harrigan,  etc..  Hie  fol- 
lowing described  lot,  located  In  Louisrlllft 
Ky.:  "Commencing  at  the  northwest  comer 
of  the  intersection  of  Slevln  and  25tb  streets, 
thence  west  along  and  having  a  front  on  the 
north  dde  of  Slevln  street  forty  feet,  and  ex- 
tending back  northwardly,  the  some  wtdttu 
between  lines  parallel  with  the  direction  of 
25th  street,  180  feet  to  an  alley."  The  ap- 
pellant, Janfes  J.  Beagan,  became  the  po^ 
chaser  of  the  pn^erty  at  the  price  of  ^,055, 
and  complied  wltli  Qie  terma  ct  the  sale. 
The  Judgment  directed  the  commissioner  to 
advortiae  this  sale  by  jnlnted  handbills  post- 
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«d  for  10  days  prior  to  the  day  of  sale,  one 
at  the  courthouse  door  in  the  city  of  Lotils- 
TlUe,  and  by  three  Insertions  In  the  Official 
Beooid,  a  newspaper  printed  and  published 
dally  In  the  city  of  LonisTille,  giving  notice 
of  the  time,  place,  and  terms  of  sale.  The 
sale  was  duly  reported  by  the  commissioner, 
and  epiwilant,  as  purchaser,  filed  exceptions 
to  Its  confirmation  on  the  ground  that  the 
Official  Record  was  not  a  daily  newspaper 
published  and  having  a  general  circulation  In 
the  of  Louisville  and  connty  of  Jefferson. 
In  support  of  this  exception  the  affidavit  of  0. 
G.  Hieatt  was  filed,  In  which  he  states  that 
the  Official  Record  is  not  a  daily  newspaper 
pnbllsbed  or  In  general  circulation  In  JefiFer- 
son  county.  The  appellee  filed  a  counter  affi- 
davit of  J.  B.  Lewman,  who  says  that  he  is 
president  of  the  Record  Printing  &  Publish- 
ing Company;  and  that  this  company  is  a 
E^tncky  corporation,  and  the  owner  of  the 
newspaper  called  the  Official  Record;  it  Is 
issued  and  published  every  day  in  the  week 
except  Sunday,  and  has  a  general  clrculatloa 
among  the  legal  profession,  court  officials, 
financial  instttutlons,  real  estate  agenbi,  and 
public  generally  In  the  dty  of  IiOulsviUe,  and 
is  devoted  to  all  news  pertaining  to  matters 
of  public  interest  connected  with  courts,  real 
estate,  and  flnanclal  matterB,  and  is  used  as 
an  advertlrittg  medium  by  the  Louisville  real 
estate  ag^ts,  and  is  recogniaed  as  an  efficient 
medium  for  reaching  the  general  public  in- 
terested In  real  estate  matters;  and  he  filed 
copies  of  the  Official  Record  with  his  affi- 
davit. The  ac^tions  havli^  been  submitted 
npon  tbte  evld«ice,  the  diancellor  orerruled 
them,  and  the  rep<ut  of  sale  was  confirmed, 
to  wbtcb  the  appellant,  Reagan,  excepted,  and 
has  appealed  to  this  court 

It  Is  conceded  that  the  ^nperty  was  duly 
advertlBed  for  sale,  as  required  lor  the  Judg- 
ment, by  three  inautlons  In  the  Official  Rec- 
ord on  the  25th,  26th,  and  27th  days  of  June. 
It  was  held  in  Wils(m  v.  Fetzold  (decided  at 
the  present  term  ot  this  court)  76  S.  W.  1098. 
that  the  LoobtvlUe  Times  was  a  dally  news- 
paper, althou^  not  puUisbed  on  Sunday, 
within  the  meaning  of  the  statute.  The  only 
qnesdon,  therefore,  to  be  decided  upon  this 
anwal  is  whether  the  Official  Record  Is  a 
newspaper  of  gawral  drcolation  within  tiie 
■pliit  of  the  statnte.  There  Is  no  definite  In- 
formation contained  in  the  affidavit  of  the 
pr»ident  ot  the  corporation  which  publishes 
the  Offldal  Record  as  to  the  numbtar  of  copies 
of  the  paper  stricken  off  each  day,  and  the 
copies  filed  with  his  affidavit  show  it  to  be 
a  very  small  publication  in  point  of  sise,  and 
that  it  coiUalns  no  news  of  a  iwUtlcal,  relig- 
ious, commerdal,  or  soda!  nature.  But  it 
does  contain  a  few  advertisements  and  no- 
tice of  ctmveyances  of  real  estate,  building 
permits,  court  docket,  and  commissioners' 
■ala.  Our  attration  has  bem  called  to  a 
number  of  deddons  from  the  courts  of  other 
states  in  which  It  has  been  hdd  that  a  paper 
whldi  makes  a  spedalty  of  legal  notices  and 


information  regarding  courts  and  legal  mat- 
ters generally  is  none  the  less  a  newspaper 
when  it  contains  other  matters  ot  a  general 
Interest.  But  numerous  authorities  to  the 
contrary  are  also  cited  In  the  note  on  page 
583  of  the  21  A.  &  E.  Bn.  of  law.  Our  stat- 
ute seems  somewhat  more  comi»«hensive 
than  any  of  those  in  which  the  validity  of  ad- 
vertisements in  similar  sheets  In  other  states 
have  been  upheld.  In  that  it  requires  the  jnib- 
Ucatlon  not  only  to  be  in  a  daily  paper,  but 
also  in  one  of  general  circulation,  it  seems 
to  us  that  the  purpose  of  the  General  Assem- 
bly in  this  addition  to  the  statute  was  to  re- 
quire that  the  publication  of  judicial  sales 
should  be  made  in  newspapers  which  reach 
all  classes  of  the  general  public,  to  give  it  the 
widest  circulation.  The  copies  of  the  Official 
Record  ffled  in  this  case  do  not  appear  to  us 
to  meet  the  requirements  of  the  statute  dther 
as  to  a  newspaper  or  as  to  its  general  circu- 
lation. The  only  evidence  In  the  case  Is  the 
two  affidavits,  one  of  which  states  that  It  does 
not  have  a  general  circulation  and  the  other 
that  it  does.  We  are  therefore  of  the  opinion 
that  the  chancellor  erred  In  overruling  the 
exceptions  to  the  confirmation  ot  the  sale  filed 
by  appellant  It  Is  [ffoper,  however,  fw  us  to 
say  that  the  sales  of  property  which  have 
been  confirmed  without  objection  on  account 
of  the  Insertion  In  the  Offldal  Record  of  flie 
notice  would  not  be  Invalidated.  See  Oreer 
V.  Wintersmith,  86  Ky.  616.  4  &  W.  282,  7 
Am.  St  Rep.  SL3;  Anderson  v.  Briscoe,  12 
Bush,  Mi;  Lawrmce  v.  Speed,  2  Bibb,  401. 

But  for  reasons  indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


HAVING  T.  CITY  OF  COVINGTON. 
(Court  of  Appeals  of  Kentucky.  Feb.  8,  1904.) 

HUNICIPAL   CORPORATIONS  —  OOVBRNHBNTAL 
FUNCTIONS— PRESERVATION  OF  HEALTH 
—LIABILITY  TO  INDIVIDUAL. 

1.  A  city,  Id  confining  a  person  afflicted  with 
a  contagious  disease  in  a  pesthouse,  performs  a 
govemmeutal  function,  and,  in  the  absence  of 
an  express  statute.  Is  not  liable  for  injuries  re- 
salting  to  such  person  from  the  iinhealthy  con- 
dition of  the  place  of  conflDement. 

Appeal  from  Circuit  Court  Kentou  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Henry  Having  against  the  city 
of  Covington.  From  a  Judgment  for  defend- 
ant plalntUf  appeals.  Affirmed. 

B.  F.  Gra^uil,  for  appellant  F.  J.  Han- 
k>n,  for  appellee. 

NUNN,  J.  This  action  was  instituted  bythe 
appellant  In  the  Kenton  drcult  court  for  the 
recovery  of  the  sum  of  f6,000  In  damages 
against  the  appellee,  llie  dty  of  Covington, 
alleged  \o  have  been  sustained  by  bim  by 
the  acts  of  the  appellee  d^,  tbrough  its 
officers  and  agents,  committed,  in  substance, 
as  follows:  That  tiie  dty,  through  its  com- 
mon council,  purcliaaed  real  estate,  and  erect- 
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ed  a  pesthouse  thereon;  that  Id  the  moath  of 
February,  1902.  appellant  was  afflicted  with 
a  coatagiouB  disease,  known  as  "smallpox"; 
that  the  city,  through  its  agents  and  em- 
pIoy6s.  did,  on  the  date  aforesaid,  go  to  ap- 
pellant's house,  and  assault  and  beat  appel- 
lant, and  took  him  by  force  against  his  will, 
while  be  was  sick  and  unable  to  protect  him- 
self, and  carried  him  to  this  pesthouse;  that 
this  house  was  unfit  for  any  one,  well  or 
sick,  to  remain  in;  that  the  roof  was  broken, 
and  the  sides  of  the  house  open,  so  that  the 
rain,  snow,  and  ice  could  come. in  and  upon 
him;  that  he  wns  placed  in  a  filthy,  un- 
healthy, and  damp  room,  and  compelled  to 
remain  tliere  for  several  weeks  as  a  prisoner 
against  his  wish  and  protest;  that  the  bed, 
bedding,  and  covering  and  place  where  he 
was  kept  were  unfit  for  any  one  to  occupy; 
that,  because  of  said  cold,  sleet,  and  snow, 
and  other  elements,  and  the  filthy  condition 
of  the  rooms  and  bedclothing,  he  suffered 
both  mental  and  physk-al  pain  and  anguish; 
that  the  mvages  of  the  disease  with  which  lie 
was  afflicted  were  increased  by  reason  there- 
of. The  petition  contained  two  paragraphs— 
one  for  the  assault  and  battery,  and  the  other 
for  his  sufferings  by  reason  of  the  unsanitary 
condition  of  the  pesthouse.  The  appellee 
filed  a  motion  to  require  the  appellant  to 
eleot  which  cause  of  action  he  would  prose- 
cute. This  motion  was  sustained,  and  the 
appellant  elected  to  stand  on  the  cause  of  ac- 
tion set  out  In  the  second  paragraph,  and 
he  withdrew  so  much  of  his  pleading  as  set 
out  the  assault  and  battery.  The  appellant 
does  not  complain  of  the  action  of  the  court 
In  requiring  him  to  elect.  The  court  then 
sustained  a  dmnurrer  to  the  petition  of  ap- 
pellant,  of  which  appellant  complains. 

It  Is  agreed  that  the  offlclals  who  commit- 
ted the  wrongs  complained  of  are  personally 
liable  for  the  injuries  received.  The  only 
question  to  be  determined  is,  can  the  city 
be  made  liable  therefor?  Under  the  authori- 
ty of  the  case  of  llengehold  v.  Oty  of  Oor- 
Ington  (Ky.)  67  8.  W.  4U5,  it  was  decided  that 
It  was  lawful  to  remove  an  Infected  patient 
to  the  pesthoase,  even  against  his  will  and 
consent  There  are  two  general  principles 
underlying  the  administration  of  govern- 
ment of  municipal  corporations.  The  one  is 
that  a  municipal  corporation,  in  the  preserva- 
tion of  the  peace,  public  health,  maintenance 
of  good  order,  and  the  enfoix'ement  of  the 
laws  for  the  safety  of  the  public,  possesses 
gOTenunental  functions,  and  rei>resents  the 
state.  Tbe  other  Is  where  the  municipal  cor- 
poration exercises  those  powers  and  prtvl- 
leges  conferred  for  private,  local,  or  mere- 
ly corporate  purposes,  pecnllarly  for  the  l)eu- 
ettt  of  the  coTiKiratlon.  Under  the  former 
the  city  is  not  liable  for  the  malfeasance,  niis- 
feasancc,  or  nonfeasance  of  its  officers.  Un- 
der the  latter  it  is.  With  reference  to  the 
matters  alleged  in  the  petition  of  appellant, 
the  dty.  by  its  offlclals,  was  acting  for  the 
preserration  of  the  public  health,  and  lu  a 


governmental  capacity,  and  as  an  arm  of  tbe 
state  govemmeut,  and  not  in  Its  private  m- 
IHiclty,  peculiarly  for  the  benefit  of  the  cor 
poration.  All  the  authorities  support  this 
conclusion,  and  there  is  no  deviation  from 
these  principles,  except  where  the  city  it 
made  liable  by  au  express  statute.  DuUey 
V.  City  of  Flemingsbui-g  <Ky.)  72  S.  W.  327. 
60  L.  B.  A.  575;  Greenwood  v.  LoulsvUle,  13 
Bush,  226,  26  Am.  Rep.  2t3;  Patch  v.  Cor- 
ington,  17  B.  Mon.  728;  Jolly's  Adm'i  v. 
City  of  Haweaville,  80  Ky.  279,  12  S.  W. 
313;  2  Dillon  on  Mun.  Oorp.  1200;  Xidiol- 
son  V.  City  of  Detroit  (Mich.)  88  N.  W.  (StS, 
5G  L.  B.  A.  001;  20  Am.  &  Eng.  £nc.  V^A 
Ed.)  1103;  Kansas  aty  v.  Lemen,  57  Fed. 
905,  6  C.  0.  A.  627;  and  Gulllkson  v.  iI^ 
Donald,  62  Minn.  278.  64  N.  W.  812. 

There  being  no  statute  making  tbe  city 
liable,  we  are  constrained  to  affirm  tbe  ac- 
tion of  the  lower  court  in  sustaining  the  de- 
murrer to  appellant's  petltloii.  Wberefoie 
tlie  judgment  is  affirmed. 

CX)BfHONWBAI/ra  T.  UOBEX.  Sheriff,  etsL 
(Court  of  Appeals  of  Kratucky.   Feb.  4,  190L) 

SHERIFF— BOND— LIABILITY  OP  SURETIBS- 
SETTLEMENT— VALIDITY— PLEADING. 
1.  The  sureties  on  a  sberifTs  state  cevenne 
bond,  execnted  prior  to  the  taking  effect  of  the 
Kentucky  Statutes,  are  not  liable  for  tiie  couih 
ty  levy. 

I  2.  A  petition  aeeking  to  recover  on  a  sheriff's 
couuty  levy  bond  is  defective  where  it  shon 
that  tbe  amount  of  claims  allowed  by  the  fiscal 

j  ciiurt,  and  to  be  paid  by  the  sheriff,  was  greater 

;  than  tbe  amount  of  taxes  in  his  hands  for  col- 

I  lection. 

3.  In  a  suit  on  a  sheriff's  couotr  levy  boud. 
an  allegation  of  tbe  petition  that,  because  ol  i 
sheriEf's  failure  to  pay  claims  oat  of  tbe  amonnt 
of  taxes  coiieeted  by  him,  the  connty  was  com- 

I  pelled  to  pay  them,  is  defective,  in  not  specify- 
!  lo^  the  names  of  the  creditors  and  the  amouiits 
I  paid. 

4.  Under  Ky.  St.  1003.  SS  1S84.  4146,  reqnii' 
I  ing  the  fiscal  court  to  settle  annually  with  the 
I  sheriff,  a  suit  on  a  settlement  mode  five  .reiir» 

after  the  expiration  of  his  term,  confirmed  with- 
I  out  notice  to  bim,  cannot  be  malntaioed  whm 
there  Is  no  showing  that  the  annual  settleisMit 
was  not  made;  It  being  presumed  that  the  of- 
ficers did  their  duty. 

5.  While  it  is  a  sheriff's  duty  to  take  noiiw 
of  the  law  requiring  nu  annual  settlement  1K7. 
St.  liH)3,  H  1884,  4146),  and  to  be  present  >t 
tbe  tei-m  of  tbe  fiscal  court  at  which  it  is  re- 
quired to  be  made,  he  la  not  bound  to  take  no- 
tice of  stibscqnent  terms;  and  a  settleraeat  cos- 
firmed  five  years  after  the  expiration  at  bia 
term,  without  notice  to  him,  is  void. 

Appeal  from  Orcnlt  Orart,  lianrel  Conntf. 

"Not  to  be  officially  reported." 

Suits  by  the  commonwealth,  for  tbe  ou 
of  certain  parties,  against  J.  W.  Moren. 
sheriff,  and  oUiers,  on  bis  official  bead*. 
From  judgments  sustaining  a  demurrer  t<i 
each  petition,  an  appeal  Is  taken.  Afflnued. 

.Tas.  Spiirks  and  D.  K.  BawllngR,  for  np- 
pt'llnntKi.   J.  A.  Craft  and  J.  W.  Alcorn,  for 

aiipi'llees. 

UOBSON,  J.  J.  W.  Moren  was  tbe  iher 
Iff  of  Laurel  comity  for  the  years  iSOl,  18BS. 
18U3,andl8M.  In  each  of  those  Temaeoufr 
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ty  levy  was  made,  and  placed  In  the  hands  o( 
the  Bberlfl  for  collectioa.  In  April,  t80»,  the 
fiscal  court  appointed  Charles  R.  Baogh  to 
make  a  settlement  with  Moren,  as  sheriff, 
for  the  coanty  levy  of  each  of  the  years  re- 
ferred to.  Bavgh  filed  a  report,  which  was 
approved  by  the  coart»  no  exceptions  hav- 
ing  been  filed  thereto;  and  thereupon  the 
above  four  suits  were  filed  against  Moren  to 
recover  from  him  and  his  sarettes  the  balance 
found  due  from  him  by  these  settlements*  in 
which  Morm  was  given  no  credit,  except 
for  his  commissions,  or  substantially  none. 
The  circuit  court  sustained  a  demurrer  to  the 
petition  in  each  of  the  four  cases. 

The  first  suit,  which  was  brought  to  re- 
cover for  the  year  1801.  is  based  on  the  state 
revenue  bond  executed  by  Moren.  It  has 
been  held  by  this  court  In  several  cases  <hi 
sheriffs'  bcmds  executed  since  the  Kentucky 
Statutes  took  effect  that  the  sureties  In  all 
the  bonds  are  liable  for  the  county  levy. 
But  the  bond  sued  on  was  executed  In  the 
year  1881^  before  the  statutes  referred '  to 
were  enacted;  and  under  the  law  th^  In 
forc^  as  construed  by  tbis  court,  the  aure- 
ttea  in  the  sheriff's  revenue  bond  are  not 
Hable  for  the  county  levy.  Anderson  v. 
Thompson,  73  Ky.  132;  Blliott  County  v. 
Kitchen.  77  Ky.  289.  No  suit  can,  therefore, 
be  maintained  on  tills  bond  for  the  county 
levy. 

The  second  suit  Is  based  on  the  county 
levy  bond  execated  by  Moren  for  the  year 
1892  bat  the  petition  Is  defective  for  the 
reason  fbat  It  shows  that  the  amount  of 
claims  allowed  by  the  fiscal  court,  and  to 
be  paid  by  the  sheriff,  were  for  an  amount 
greater  than  the  amount  of  the  taxes  in  the 
hands  of  Moren  for  collection. 

It  is  alleged  in  the  petition  that  "because 
of  defendant  Moren's  failure  to  pay  said  in- 
debtedn^s  out  of  the  taxes  collected  by  him 
under  said  levy,  acept  to  the  extent  shown 
In  the  original  petition,  the  plaintiff.  Laurel 
county,  was  compelled  to  and  did  subse- 
Quently  iny  the  whole  of  said  Indebtedness." 
In  Owens  v.  Ballard  County  Court,  71  Ky. 
611,  a  petition  containing  in  substance  the 
same  averment  was  held  Insufficient  The 
court  said:  "The  petition  also  alleges,  only 
by  Implication,  that  the  connty  was  enti- 
tled to  the  money  by  reason  of  having  since 
paid  ont  of  other  moneys  the  claims  of  cotm- 
ty  creditors  allowed  for  the  year  1863.  The 
connty,  if  sudti  claims  have  been  paid,  can 
be  substituted  to  the  rights  of  such  credit- 
ors; but,  in  order  to  make  such  a  pleading 
good,  BO  as  to  protect  the  rights  of  the  sher- 
iff and  his  sureties,  the  county  should  make 
Bpedflc  allegations  as  to  the  names  of  the 
creditors,  and  the  amounts  allowed  and  paid 
by  the  coanty."  The  petition  before  us  is 
equally  defective  as  the  one  held  bad  in  that 
casa  The  same  defect  exists  In  the  petitions 
In  the  tiilrd  and  fourth  cases  brought  to  re- 
cover on  account  of  the  county  levy  for  the 
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years  1893  and  1894  on  the  state  revenue 
bond  executed  by  Moren  for  those  years. 

There  is  another  and  more  substantial  de- 
fect in  all  the  petitions.  It  is  the  duty  of 
the  fiscal  court  azmually  at  its  October  term 
to  appoint  a  person  to  settle  with  the  sheriff. 
Ky.  St  1903,  H  1884,  4146.  It  Is  presumed 
that  the  officials  did  their  duty,  and  it  la  not 
alleged  that  these  annual  settlements  were 
not  made.  But  the  suits  are  all  Inougtat  on 
the  settlement  made  by  Bangh  under  the 
orders  entered  at  the  called  term  In  April. 
1899,  or  nearly  five  years  after  Ids  term  bad 
expired,  which  were  confirmed  without  no- 
tice to  blm  in  any  way.  When  the  settle- 
ment is  made  at  the  time  set  by  law,  it  is 
the  duty  of  the  sheriff  to  take  notice  of  the 
law  and  be  present,  bat  he  la  not  bound  to 
take  notice  of  the  proceedings  of  the  fiscal 
court  at  subsequent  terms.  A  Judgment 
where  the  coart  has  no  jurisdiction  of  tbe 
defendant  Is  a  nullity.  Were  the  rule  oQi- 
erwlse,  a  man  might  be  deprived  of  his  prop- 
erty with  no  opportunity  to  be  heard.  The 
orders  of  the  fiscal  court  confirming  the  set- 
tlemmt  made  by  Bangh,  bdng  entered  with- 
out notice  to  Moren,  were  not  binding  on 
him,  but  void,  and  no  suit  can  be  main- 
tained on  such  orders  against  him;  he  not 
being  present  when  the  orders  were  made, 
having  no  notice  of  them,  and  having  at  no 
time  agreed  to  the  settlements.  We  there- 
fore conclude  that  the  court  propnly  sus- 
tained the  demnrrar  to  the  petitloa  In  all 
four  of  the  cases. 

The  Judgmenta  appealed  from  In  all  fonr 
cases  are  therefore  affirmed. 


KINOAID  T.  COMMONWBALTB. 
(Oonrt  of  Appeals  of  Kentucky.  Fd>.  12,  1904.} 

R0BBER7— BDFFICIBNCT   Or  E5V1DBNCB— 

1.  Evidence  in  prosecnUon  tor  robbery  Mi  to 
sustain  a  convictfon. 

2.  When  there  Is  some  evidence  to  support  a 
conTictloQ,  It  will  not  be  levrased  f«  msuffl' 
ciuicy  thereof. 

Appeal  from  (3rcuit  Court,  Fayette  Coun- 
ty. 

**j;ot  to  be  offldaliy  reported." 
J.  B.  Kincaid  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

F.  M.  Dalley,  for  appellant  N.  B.  Hays 
and  Loraine  Mix,  for  the  Commonwealth. 

BURNAM,  a  J.  Appellant  was  indicted 
by  the  grand  Jury  of  Fayette  county  of  the 
offense  of  robbing  Joseph  Curtis  of  more 
than  |20  in  United  States  money,  and,  being 
put  upon  Ills  trial  before  a  petit  Jury,  was 
convicted,  and  sentenced  to  the  penitentiary 
for  a  term  of  two  years.  A  reversal  Is  asked 
upon  tbe  sole  ground  that  there  was  no  evi- 
dence to  support  the  verdict.  Curtis  tuti- 
fted  that  on  the  6th  of  December  he  went 
Into  the  barroom  and  eatlna  bouse  In  vhlch 
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appellant  was  employed;  that  he  had  In  hli 
possession  $45  or  more  of  United  States  cur- 
rency, which  was  pinned  under  the  sweat 
band  on  the  tnalde  of  his  derby  bat,  and 
some  other  moneys  In  his  pocketbook;  that, 
while  he  was  eating  his  dinner  with  Lnia 
Winkler,  they  drank  a  bottle  of  beer;  that, 
after  he  had  finished  this,  one  DoW  Green 
brought  him  a  glass  of  beer,  and  insisted 
that  he  should  drink  it:  that  he  did  so,  and 
immediately  lost  consciousness;  that  he 
awoke  some  time  afterwards  in  a  room  over 
the  saloon;  tliat  be  found  he  had  been 
robbed,  and  the  door  locked;  that  he  rang 
the  bell,  and  was  let  out  by  a  colored  boy; 
that  he  was  sore  upon  regaining  cooscloua- 
ness,  and  conld  scarcely  walk;  that  he 
found  a  910  bill  and  about  95  In  change 
scattered  on  the  mattress  in  the  room.  Lu- 
la  Winkler  testlfled  that  when  Curtis  came 
Into  the  saloon  he  Inrlted  Dow  Green,  ap- 
pellant, and  herself  to  drink  beer;  that  they 
drank  two  glasses  each;  that  Dow  Green 
remarked  to  her:  "Here  is  a  live  one.  Old 
man,  you  had  just  as  well  spend  your  mon- 
ey, for  I  am  going  to  have  some  anyway;" 
that  Curtis  was  deaf,  and  did  not  hear  tills 
remark;  that  she  and  Curtis  then  went  into 
the  wlneroom,  and  sat  down  at  a  table  and 
began  to  eat  dinner;  that  Green  brought 
him  a  glass  of  beer,  and  insisted  that  he 
drink  It,  and  that  the  barkeeper  also  brought 
another  bottle  of  beer;  that  Curtis  took  a 
few  swallows  of  this  beer,  and  immediately 
lost  consciousness;  that  thereupon  Dow 
Green  and  the  appellant,  Klncaid,  each  took 
hold  of  Curtis,  one  under  each  arm,  and  car- 
ried him  upstairs;  that,  when  they  came 
back.  Green  remarked,  "That  was  a  live  one, 
sure,"  and  KIncald  said.  "That  was  a  good 
one  for  na;"  that  she  remained  until  the 
old  man  came  down,  and  said  that  he  had 
been  robbed.  It  was  also  shown  by  other 
witnesses  that  Curtis  had  the  money.  While 
this  evidence  of  appellant's  guilt  Is  not  as 
satisfactory  as  it  might  be,  we  cannot  say 
that  there  Is  no  evidence  to  support  the  ver- 
dict; and,  as  frequently  decided  by  this 
court,  we  have  no  power  to  reverse  a  crim- 
inal case  upon  the  sole  ground  of  tnsufBcient 
evidence  to  support  the  verdict. 

For  reasons  indicated,  the  Judgment  is  af- 
firmed. 


SMITH  et  at  V.  ISAACS  et  aL 
(Cbnrt  of  Appeals  of  Kentncky.  Feb.  12, 1904.) 

PBRPBTinTIBS  —  TESTAHBirrART  RESTRAINT 
ON  ALIENATION— VALIDITY— WILLS— REPUQ- 
NANT  PROVISIONS-CONSTRUCTION. 

1.  A  provision  in  a  teBtamentiiTy  Klft  of  tes- 
tator's ebtate,  to  be  divided  amonert  his  chil- 
dren, that  each  child  is  to  have  possession  mid 
use  of  li'.'i  or  her  share  on  becoming  18,  but  none 
hi:ve  llio  ihait  to  sell  or  incumber  the 
same  until  35,  and  no  sale  or  incambrance  by 
the  daughters  shall  be  made,  so  as  to  chnnge 
the  character  of  their  estate— all  property  giten 
to  the  danghters  to  be  their  seiiarate  property, 
and  only  to  be  sold  under  the  will— is  valid. 


2.  A  provislmi  In  a  wlU  that  eUIdm  dull 
take  their  ahatee  on  rauUna       but  shall  oot 

sell  or  fncumbw  them  till  35,  la  sot  repocnut  ts 
i  another  clanse  providing  that,  if  any  die  withont 

issue,  his  share  shall  revert  to  the  otbo^  u  the 
I  reversion  will  be  constmcd  to  expire,  as  to  esrfa 
I  diare,  when  the  devisee  thereof  reaches  SB. 

Appeal  from  Circuit  Oonrt,  Hairy  Cmity. 

"Not  to  be  officially  reported." 

Suit  W.  V.  Smith  and  others,  as  ex- 
ecutors of  the  will  of  T.  M.  Smith,  deceased, 
against  Lulle  B.  Isaacs  and  otiiera.  Fiub 
tlie  Judgment,  plalntUFa  appesL  Affinned. 

H.  K.  Bourne,  for  appellants.  W.  8.  Piy- 
or  and  B,  D.  Jackson,  for  appellees.  ■ 

BURNAM,  O.  J.  I.  M.  Smith  departed 
this  Me  on  the  20th  day  of  July,  1902,  a  resi- 
dent of  Henry  county,  and  bis  last  will  and 
testament  was  duly  probated  in  the  Heoiy 
county  court  on  the  4th  o^  August  following- 
He  was  survived  by  a  widow  and  aeven  chil- 
dren, who  were  bis  only  heirs  at  law,  and 
to  whom  he  devised  his  estate  after  the  pay- 
ment of  his  debts,  which  consisted.  In  tbe 
main,  of  about  1,050  acres  of  land  in  Uenr^ 
county,  of  the  value  of  about  $20,000^  some 
personal  estate,  and  some  realty  In  Indiana, 
which  was  applied  to  the  payment  of  his  In- 
debtednesb,  leaving  as  a  charge  against  hi> 
landed  estate  a  debt  amoimtlng  to  about  17.- 
000.  HU  executors  instituted  this  suit  for  i 
settlement  of  bis  estate,  making  the  chUdren 
defendants,  and  asking  that  the  third  and 
fourth  clauses  of  the  will  of  testator  be  de- 
clared null  and  void,  and  that  it  ahonld  be 
adjudged  that  the  children  took  a  fee-aUnple 
title  in  the  real  estate  devised  by  testator, 
subject  to  tho  rights  ot  crudltora.  These  sec- 
tions of  the  will  read  as  follows: 

"(8)  I  desire  all  of  my  estate  in  Kentuck;. 
real,  personal  and  mixed,  to  be  divided  equal- 
ly among  my  children  and  such  poaacarioM 
as  my  wife  may  hold  at  her  death;  atoo  eadi 
child  to  have  possession  and  use  of  his  or 
her  share  when  he  or  she  may  become  eigbt- 
een  years  of  age.  But  it  must  he  expressir 
understood  that  none  of  my  children  shall 
I  have  the  power  to  sell  or  Incumlier  by  mort- 
:  frage  or  otherwise  any  portion  of  my  estate 
1  oelved  under  this  will  until  he  or  she  shall 
bave  arrived  at  the  age  of  thirty-five  years. 
And  no  such  sale  or  incumbrance  made  by 
or  for  my  daughters  or  any  of  them  ahull 
be  so  made  or  executed  aa  to  change  tbe 
character  of  the  estate  vested  In  them.  All 
property  that  my  daughters  received  under 
the  will  shall  be  their  separate  property  free 
from  the  debts  and  control  of  any  busbaod 
any  of  them  may  have,  and  such  property 
may  only  be  sold  under  the  provisions  of  this 
will. 

"(4)  Should  any  of  my  children  die  either 
before  or  after  going  into  the  possession  of 
the  property  to  which  she  or  he  may  be  en- 
titled under  this  will  without  leaving  issae 
alive  at  tbe  time  ot  hla  or  her  death,  the 
share  of  the  one  bo  dying  shall  revert  to  my 
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children  or  tbdr  desceadanti  iban  and 

aUke." 

Is  Insisted  that  these  two  danaes  of  the 
)f  testator  cannot  be  reconciled  to  each 
,  and  that  consequently  both  ahonld  be 
red  DuU  and  void.  It  is  also  suggested 
the  limitation  upon  the  alienation  oon- 
d  In  the  third  daoae  of  tlie  will  Is  U- 
and  unenforceable. 

Is  a  nnlversal  role  In  the  construction 
Ills  that  the  Intention  of  the  testator, 
thered  from  the  Instrument  as  a  whole, 
be  given  effect,  and,  to  do  so,  the  chan- 
■  will,  wh4h  it  can  be  done  without  rlo- 

to  the  plain  language  of  the  will,  so 
rue  danses  of  doubtful  meaning  as  to 
:  the  manifest  purpose  of  testator.  While 
relght  of  authority  outside  of  the  state 
tntucky  appears  to  be  against  the  validl- 
restraints  upon  alienation,  however  llm- 
n  time,  that  rule  does  not  obtain  In  this 
This  question  was  fully  considered 
tewart  v.  Brady,  66  Ky.  623,  Stew- 
■.  Barrow,  70  Ky.  869,  "Wallace,,  etc^ 
3lth,  68  8.  W.  131,  and  the  vaUdlty  of 
ir  restraints  to  that  contained  in  the 

clause  upheld.  We  think  It  Is  quite 
that  testator  Intended  that  each  of  his 
•en  should  have  the  possession  and  use 
elr  respective  shares  of  his  landed  e»* 
ivben  they  became  18  years  of  age,  but 
they  should  have  no  power  to  sell  or 
iber  it  by  mortgage  before  they  arrived 
e  age  of  35  years,  at  which  time  they 
oe  vested  with  the  complete  fee-simple 

And.  construing  the  third  and  fourth 
»  together,  It  Is  manifest  that  the  re- 
in to  his  other  children  or  their  de- 
ants,  as  to  such  of  his  children  as  might 
ItboDt  leaving  issue  at  the  time  of  their 
,  expires  upon  their  arrival  at  35  years 
e,  at  which  time  they  became  Invested 
the  fee  simple  under  the  third  cianae. 
tbe  judgment  appealed  from  ocmfwmi 
8  conclusion.  It  ia  affirmed. 


ST  T.  KENTUCKY  WESTHKN  BT. 
CO. 

t  of  Appeals  of  Kentacky.  Feb.  8,  1904.) 

tOADS— RIOHT  OF  WAT— DONATION— BUB- 
PTIONS— ENFORCEMENT  —  EXISTENCE  OF 
E^B— EXECUTED  CONTRACT— OBJECTIONS 
RTAINTY. 

Vhere  defendant's  proposition  to  donate  a 
id  right  of  way  through  his  farm  was  not 

ed  to  any  particoiar  corporation,  but  was 
f  persou  or  corporation  wliich  would  con- 

a  line  of  railway  from  D.  to  a  point  on 
iT  railroad  then  constructed,  and  the  prop- 
1  was  delivered  to  the  tjsent  of  the  S. 
ruction  Company,  s  foreign  corporation 

was  proposiftg  to  organize  the  I'laintiff 
iny  and  to  build  the  pro;  (isetl  railroad,  de- 
at  was  hound  to  plaiutiff.  od  its  subse- 

organization,  to  specifically  perform  the 
nent  to  convey  to  plaintttf  ue  right  of 
lo  promised. 

V'bere  several  persons  promised  to  con< 
e  a  railroad  right  of  way  in  consideration 
e  construction  thereof  between  certain 
i  through  or  adjoining  their  laud,  the  prom- 


ise of  each  of  such  subscribers  wss  a  good 

consideration  for  the  promise  of  the  othen. 

8.  Where  defendant  promised  to  contribute  a 
railroad  right  of  way  to  a  railroad  couipany 
thereafter  to  be  incorporated,  and  building  a 
line  through  his  land  between  certain  points, 
snd  the  coutract  thereafter  became  ezeciited  on 
the  part  of  a  ridlroad  company  by  its  coastrao- 
tion  and  operation  of  the  line,  defendant  could 
tiot  object  that  the  contract  was  UDenforceabie, 
for  nucertalnty  of  parties,  and  of  description  of 
the  land  to  be  taken. 

Axq;>eal  from  CirciUt  Cotirt,  Webster  County. 

"Not  to  be  offldaUy  reported." 

Action  by  the  Kentucky  Western  Ballway 
Company  against  H.  M.  Carry.  Frun  a  judg- 
ment  in  favor  of  plalntlfl,  defoiduit  ajnieala. 
Affirmed. 

M.  C.  &  G.  D.  Givens,  for  appellant  W. 
B.  Bourland,  J.  M.  Dickinson,  and  Plrtl*  & 
Trabne,  tov  appellee. 

BURNAM,  0.  J.  The  appellee^  the  Ken- 
tucky Western  Ballway  Company,  brought 
this  action  against  the  appellant,  H.  M,  Cnrry, 
to  enforce  tlie  specific  performance  of  the  fol- 
lowing written  contract  signed  by  appellant: 
"Agreement  to  Give  Right  of  Way.  We.  the 
undersigned  landowners  In  conaideTatlon  of 
the  construction  of  a  line  of  standard  gauge 
railway  to  run  from  Dixon,  Kentui^.  to  a 
point  on  the  Illinois  Central  Ballway,  agree 
that  In  case  said  railway  Is  located  throiigb 
or  over  our  land,  we  will  give  a  right  of  way 
for  same  as  an  Inducement  for  the  construc- 
tion of  the  railway."  The  petition  alleges 
that,  pursuant  to  the  contract,  jdalntift  had 
taken  possession  of  the  right  <^  way  through 
defendant's  farm,  constructed  and  put  in  op- 
eration over  It  a  line  of  standard  gauge  rail- 
way from  Dixon,  Ky.,  via  Llsman  and  Clay, 
Intersecting  the  Illinois  Central  Railway  near 
Blackford,  Ky.,  prior  to  the  IfKh  of  January, 
1000;  that  since  that  date  it  bad  run  two 
trains  eadi  way  daily  over  Iti  line  of  railroad 
through  and  over  the  right  of  way  donated  by 
the  defendant,  the  right  of  way  beli^  de- 
scribed by  metes  and  bounds;  that  the  de- 
fendant had  failed  and  refused  to  make  thc:n 
a  deed  to  the  right  of  way;  and  prayed  that 
the  court  cause  its  commissioner  to  execute  a 
deed  to  tbem,  tor  and  on  behalf  at  the  de- 
fendant, to  the  strip  of  land  in  controvert. 
The  defendant,  Curz7»  In  hla  answer,  says 
that  early  In  the  year  1800  he  executed  and 
delivered  the  paper  filed  with  plnlntUf's  peti- 
tion to  James  P.  Hunt,  who  was  acting  fur 
and  In  behalf  of  the  Sontbem  Oonstmetion 
Company  of  St  Louli,  Ma.  whlcb  was  a  dif- 
ferent coriwratlon  than  plaintiff,  and  alleges 
that  the  construction  company  bad  never  ac- 
cepted or  acted  upon  the  paper  in  any  way, 
and  denied  that  he  had  made  or  executed  any 
other  contract  or  paper;  that  the  plaintiff  was 
not  incorporated  until  the  13th  of  December. 
1899;  and  charges  that  plaintiff  had  taken 
poBSCWlaD  of  tbB  strip  at  land  through  his 
farm  against  his  will  and  wlthont  right;  that 
during  the  conslructlon  of  Its  road,  it  had  as- 
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posed  hla  erapi  to  the  dwradation  of  stock, 
to  bis  damages,  txa  whlcb  be  prajeA  Judg- 
ment. Tbe  plaintiff  replied  that  during  tbe 
year  1S90  the  dtlseiw  of  Webstu  connly, 
along  tbe  Une  of  tbe  fallroad  as  now  located, 
ftccepted  a  proposition  made  by  tbe  Soutbem 
Construction  Company  of  St  Louis  to  organ- 
ize and  incorpnate  Oie  Kentucky  Western 
Railway  Company;  that  a  nnmber  of  dtUena 
agreed  to,  and  did,  subscribe  for  $30,000  of 
first  mortgage  bonds  to  be  thereafter  Issued 
by  the  Kentucky  Western  Railway  Company, 
when  It  was  organised  and  Incorporated,  np> 
on  its  line  or  railroad,  rolling  stock,  and  otbn 
I»operty;  that  a  numbw  of  landownearfr— 
among  tbem,  the  defendant— agreed  to  donate 
the  right  of  way  across  and  over  their  land; 
that  a  number  of  other  citizens,  about  02  In 
number,  signed  another  paper,  by  tbe  terms 
of  which  they  agreed  and  promised  tliat  th^ 
would  provide  a  right  of  way  80  feet  wide  for 
the  railway  from  the  point  of  Intersection 
with  the  Illinois  Central  Railroad  and  the 
town  of  Dixon,  with  aultable  depot  grouodn, 
etc.;  that  these  facts  were  welt  known  to  the 
defendant  at  the  time  of  his  execution  and 
delivery  of  the  foregoing  contract;  that  It 
was  made  with  the  riew  and  for  tbe  purpose 
of  having  plaintiff,  the  Kentucky  Western 
Railway  Company,  organized  and  incorpor- 
ated, and  a  line  of  railroad  constructed  from 
Dixon  to  Blackford;  that  the  Kentucky  West- 
em  Railway  was  subsequently  duly  organized 
and  incorporated  as  contemplated  by  the  par- 
ties to  the  contract;  and  that  the  right  of  way 
over  defendant's  land  was  taken  possession  of 
by  the  Soutbem  Construction  Gompany  and 
the  Kentucky  Westem  Railway  Company  un- 
der tbe  contract,  and  had  been  in  the  posses- 
sion of  the  plaintiff  and  Its  successor,  the  Il- 
linois Central  Railroad  Company,  evor  since; 
denies  that  this  strip  was  taken  possession  of 
against  the  defendant's  will  or  by  force,  or 
that  the  residue  of  defendant's  tract  of  land 
was  damaged,  or  any  damage  to  his  crops. 
Tbe  cause  was  by  agreement  submitted  on 
tbe  pleadings  and  exhibits.  Tbe  trial  court 
granted  tbe  rule  prayed  by  plaintiff,  and  dis- 
missed defendant's  cross-action  in  so  far  as 
it  sought  to  recover  damages  for  the  right  of 
way,  and  transferred  the  case  to  the  ordinary 
docket  for  trial  upon  the  issue  as  to  the  al- 
leged damages  to  cnips,  and  the  defendant 
has  appealed. 

The  main  ground  relied  on  for  a  reversal  is 
that  appellee  had  not,  at  the  date  of  the  ob- 
ligation sued  on,  been  Incorporated  as  re* 
quired  by  section  763  of  the  Kentucky  Stat- 
utes of  1903.  and,  having  no  legal  existence, 
was  Incapable  of  making  an  enforceable  con- 
tract. The  proposition  of  appellant  to  donate 
the  right  of  way  through  his  farm  is  not  di- 
rected to  any  particular  corporation,  but  to 
any  person  or  corporation  who  would  con- 
Btrnct  a  line  of  railway  from  Dixon  to  a  point 
on  tbe  Illinois  Central  Railroad;  and  It  was 
delivered  to  on  agent  of  the  Southern  Con- 
struction Company,  a  corporation  organized 


under  the  laws  of  Missouri,  who  were  pro- 
posing to  organise  the  Kentucky  Western 
Railway  Company  and  to  build  tbe  proposed 
railroad.  In  lackey  t.  Blchmcmd  &  Idncas- 
ter  Turnpike  Road  Co.,  06  Ky.  48,  it  wu  de- 
cided that  a  Bubacrlbar  tor  stock  in  a  turn- 
pike company  prior  to  its  Incorporatlcm,  who 
subscribes  to  induce  the  locBtlon  of  the  road 
on  a  particular  route,  was  liable  for  the  psy- 
ment  of  tbe  amount  subscribed  to  a  subse- 
quently incorporated  company.  This  doctrine 
was  reafiOrmed  in  Twin  Cre^  ft  ColemansTllle 
R.  Go.  T.  Lancaster,  78  K7.  and  the  law 
is  well  settled  that,  where  several  persons 
promise  to  contribute  to  a  common  object  de- 
sired by  all,  tbe  promise  by  each  will  be  held 
a  good  condderation  for  tbe  promise  of  tbe 
others.  See  2  Parsons  on  Contracts,  452^  and 
Cadiz  R.  Co.  T.  Roach  (Ky.)  72  8.  W.  2Sa 

Appellanf  B  next  contention  is  that  the  con- 
tract Is  not  enforceable  hecausfe  of  the  un- 
certainty of  tbe  parties  and  of  tbe  descrtpticn 
of  tbe  land  to  be  taken.  It  is  admitted  by  the 
pleadings  that  appellee  took  possession  (tf  tite 
boundary  of  land  described  In  tbe  petition 
within  a  short  time  after  the  execution  of  tlie 
obligation  sued  on,  constracted  Its  roadt>ed 
and  laid  Its  track,  and  has  for  several  years 
operated  trains  over  it.  ,  The  contract  has 
been  executed,  and  there  is  neither  uncer- 
tainty as  to  the  parties,  nor  the  land  sought 
to  be  conveyed.  Thompson,  in  his  Com- 
mentaries on  tbe  Law  of  Corporations,  {  527d, 
saya:  "The  doctrine  of  estoppel  prevents  a 
landowner  who  has  encouraged,  actively  or 
passively,  the  appropriation  of  his  land  by  a 
corporation  for  public  use,  from  subsequently 
claiming  an  Injunction  against  tbe  corporati  ,n 
to  restrain  it  from  continuing  so  to  occupy  the 
land."  This  section  was  dted  with  apprnv:)! 
hi  Cadiz  R.  Co.  V.  Roach  (Ky.)  72  8.  W.  2S0. 
and  we  think  the  facts  of  this  case  bring  it 
within  this  rule,  and  tbe  pleadings  and  ex- 
hibits filed  therewith  support  tbe  Judgment  of 
the  trial  court 

Judgment  affirmed. 


OBBRDORFKR  et  nz.  T.  WHITBL 
(Court  of  Appeals  of  Kentucky.  Feb.  4, 1904.) 

HORTOAOBS-INSTRDMSNTS  CONSTRDHD-AB- 
SOLUTH  DEEDS. 

1.  A  deed  absolute  on  iti  face  may  be  shown 
to  have  been  oecuted  as  a  mortgage. 

Appeal  from  Circuit  Court;  JeffenKm  Omn- 

ty.  Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  Nhia  lola  Paine  White  agahut 
Lewis  Oberdorfer  and  wife.  From  a  Judg- 
ment for  complainant,  defendante  aK>eaL 
Affirmed. 

Lleber  ft  Lincoln,  tax  aiq;»eUant&  SanL 
Avrltt,  tat  appelleeL 

HOBSON,  J.  On  Ifay  O,  1000,  Nina  lola 
Paine  (now  White)  signed,  acknowledged. 


f  L  Sm  Hortgagw,  loL  IB,  Cent.  Dl^.  |  m. 
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and  delivered  to  Lewis  Oberdorfer  a  deed  by 
wblcb,  "In  consideration  of  one  dollar  and 
otber  good  and  valuable  conBtderation,"  she 
conveyed  to  him.  In  fee  simple,  her  one-tblrd 
Interest  In  a  tract  of  land  In  Jefferson  county 
worth  about  99,000,  In  which  her  father,  then 
55  years  old,  held  a  life  estate.  On  Jnly  26, 
1901,  she  filed  this  action,  alleging  that  the 
deed  was  only  Intended  ak  a  mortgage,  and 
seeking  to  have  It  so  adjud|;ed.  Oberdorfer 
and  his  wife,  Sophia,  were  made  defendants 
to  the  action;  be  having  on  May  22,  1900, 
conveyed  the  land  voluntarily  to  her.  On 
anal  hearing  the  court  set  aside  the  deed 
from  Oberdorfer  to  his  wife  as  fraudulent, 
and  adjndged  the  deed  executed  by  Miss 
Paine  to  be  good  only  as  a  mortgage  for 
$407.89.  From  this  Judgment,  Oberdorfer  and 
wife  appeaL 

The  evidence  fully  sustains  the  learned 
chancellor.  It  leaves  no  question  that  the 
grantor  understood  she  was  only  making  a 
mortgage  on  the  property.  While  there  Is 
some  conflict  in  the  evidence  as  to  the 
amount  paid  by  Oberdorfer,  when  we  con- 
sider the  circumstances,  we  have  no  doubt 
that  the  amount  fixed  by  the  chancellor  is 
correct.  A  deed  absolute  on  Its  face  may 
be  shown  to  have  been  executed  as  a  mort- 
gage.  The  rule  on  this  subject  Is  thus  well 
stated  In  8  Pomeroy's  Equity,  S  HM:  "Any 
conveyance  of  land  absolute  on  its  facB,  with- 
ou'L  anything  In  Its  trams  to  indicate  that  It 
Is  otherwise  than  an  absolute  conveyance, 
and  without  any  accompanying  written  de- 
feasance, contract  of  purchase,  or  other 
agreement,  may,  In  equity,  by  means  of  ex- 
trinsic and  parol  evidence,  be  shown  to  be 
a  mortgage,  as  between  the  original  parties, 
and  as  against  ail  those  deriving  title  from 
or  under  the  grantee,  who  are  not  bona  fide 
purchasers  for  value  and  without  notice. 
Tbo  principle  which  nrderlles  this  doctrine 
Is  th<^  fmltful  source  of  many  other  equitable 
rules  that  It  would  be  a  virtual  fraud  for 
the  grantee  to  Insist  upon  the  deed  as  an  ab- 
solute conveyance  of  the  title,  which  had 
been  Intentionally  given  to  him,  and  which 
he  had  knowingly  accepted,  merely  as  a  se- 
curity, and  therefore  In  reality  a  mortgage. 
Tbe  general  doctrine  is  folly  established,  and 
certainly  prevails  In  a  great  majority  of  the 
states,  that  tbe  grantor  and  bis  representa- 
tives  are  always  allowed.  In  equity,  to  show, 
by  parol  evidence,  that  a  deed  absolute  on 
its  face  was  only  Intended  to  be  a  security  for 
tbe  payment  of  a  debt,  and  thus  to  be  a 
mortgage,  although  tbe  parties  deliberately 
and  knowingly  executed  tbe  instrument  In 
Its  existing  form,  and  without  any  allegations 
of  fraud,  mlsteke,  or  accident  In  its  mode  of 
execution.  As  in  the  last  preceding  case,  the 
■are  test  and  tbe  essential  requisite  are  the 
continued  existence  of  a  debt  If  there  Is  no 
Indebtedness,  the  conveyance  cannot  be  a 
mortgage.  If  there  la  a  debt  existing,  and 
tbe  conveyance  was  intended  to  secure  Its 
payment;  aqnity  will  regard  and  treat  tbe 


absolute  deed  as  a  mortgage.  The  presump- 
tion, of  course,  arises  tiiat  tbe  Instrument  la 
what  It  purports  on  Its  face  to  be— an  ab- 
solute conveyance  of  tbe  land.  To  overcouie 
this  presumption,  and  to  establish  iis  chav- 
acter  as  a  mortgage,  tbe  cases  agree  tUat  the 
evidence  must  be  clear,  unequivocal,  and 
convincing,  for  otherwise  the  natural  pre- 
sumption will  prevail.  Whenever  a  deed  ab- 
solute on  Its  face  Is  thus  treated  as  a  mort- 
gage, the  parties  are  clothed  with  all  the 
rights,  are  subject  to  all  the  liabilities,  aud 
are  entitled  to  all  tbe  remedies  of  ordinary 
mortgagors  and  mortgagees."  Under  this 
rule,  the  proof  in  the  record  is  sufficient  t6 
sustain  tbe  chancellor's  judgment.  Appel- 
lant did  not  aak  the  enforcement  of  tbe  mort- 
gage. This  be  can  bava  In  a  separate  auit 
if  ills  debt  is  not  paid. 
Judgment  affirmed. 

MARION  COUNTY  v.  LOUISVILL&  ft  N.  R. 
OO.  et  aL 

(Court  of  Appeals  of  Kentucky.   Feb.  2,  1904.) 

RAILROADS— STOCK— aUBSCHIPTIONS  BY  COUN- 
TIES-CON D  IT  IONS— BR  EACH— BQ- 
UITT— STALS  DBUAND. 

1.  Where  the  conditions  of  a  sabscriptioo  by 
a  county  to  tbe  stock  of  a  railroad  were  that  the 
money  should  be  exoended,  **when  foond  neces- 
sary," on  work  of  ue  road  within  the  county, 
in  procuring  the  light  of  way,  in  grading,  and 
in  tbe  necessary  masonry  for  tbe  roadbed,  tbe 
railroad  was  to  determine  what  was  neceanary 
for  the  purposes  named,  and  was  at  'liber^  to 
use  the  remainder  for  other  purpoaes,  sucu  as 
the  laying  of  ties  and  rails,  acting  ia  such  mat- 
ters as  trustee,  and  being  bound  to  a  reaaonabie 
judgment. 

2.  A  claim  by  a  county  against  a  railroad  for 
a  breach  of  trust  by  Its  predecessor  io  iatereat 
ia  misappropriating  funds  subscribed  by  the 
county  for  Its  construction,  which  claim  was 
over  20  years  old,  and  waa  one  of  which  the 
railroad  had  no  notice  when  it  obtained  Its 
rights  from  the  stocltlioldera  of  the  old  com- 
pany, who  actively  participated  in  the  arrange- 
ment by  which  it  took  charge  of  the  property, 
iucluding  that  purchased  by  tbe  alleged  misap- 

{ii-oprinted  fanoB,  was  stale  whether  barred  by 
imitations  or  not,  and  would  not  be  eoforced 
by  a  court  of  equity. 

Appeal  from  Circuit  Court,  Marlon  Gonn- 
ty. 

"Not  to  be  officially  reported." 

Suit  by  Marion  county  against  the  Lonls- 
Tllle  &  Nashville  Railroad  Company  and 
others.  From  a  judgment  dismissing  the 
petition,  plaintiff  appeals.  A19rmed. 

C.  S.  Hill,  H.  W.  Rives,  and  W.  H.  Swee- 
ney, for  appellant  Helm,  Bruce  &  Helm. 
Obas.  N.  Burch,  and  W.  C.  McChord,  for  ap- 
pellees. 

HOBSON.  3.  The  Cumberland  ft  Ohio 
Railroad  Company  was  Incorporated  by  an 
act  of  the  Legislature  of  Kentucky  approved 
February  24.  1869  (Acts  1869,  p.  463,  c.  1578) 
to  constnict  and  operate  a  railroad  from  tbe 
Ohio  rivOT  to  the  Tennessee  line.  The  com- 
pany obtained  aubscrlpUons  from  Sbelby  and 
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Henry  conntlea,  and  bnllt  a  part  of  the 
northern  portion  of  its  line.  It  also  obtain- 
ed a  subscription  from  Marlon,  Taylor,  and 
Green  counties,  and  partially  constructed  its 
line  from  Lebanon  to  Greenaburg;  but  there 
was  a  considerable  gap  between  tbe  two 
pieces  of  road  wblch  were  begun  bnt  not  in 
running  order.  In  tbis  condition  of  tbings 
the  company  failed,  and  on  March  18,  1878 
(Acts  1877-78,  p.  549,  c.  482).  an  act  was 
passed  by  the  Kentnclcy  L^islature  reciting 
the  fact  that  the  company  had  become  In- 
solvent, and  the  danger  of  the  property  be- 
ing lost  to  the  stockholders.  By  it  two  cor^ 
poratloDS  were  created  out  of  the  old,  one 
known  as  the  Northern  Division  of  the  Cum- 
berland &  Ohio  Railroad  Company,  and 
owning  the  northern  end  of  the  road,  and 
the  other  known  as  the  Southern  Division 
of  the  Cnmberland  &  Ohio  Railroad  Compa- 
ny, and  owning  the  southern  section  of  the 
road,  between  Lebanon  and  Greensburg. 
See  Lonisville  &  NasbvUIe  Railroad  t.  Com- 
monwealth, 89  Ky.  531,  12  S.  W.  1064.  Soon 
after  this  the  Louisville  &  Nashville  RaU- 
road  leased  of  the  southern  division  its  in- 
completed line.  Marlon  county  bad  sub- 
scribed for  $300,000  of  stock  in  the  old  com- 
pany, and  Issued  to  it  bonds  for  this  amount 
The  county  voted  Its  stock  In  favor  of  the 
lease.  By  the  arrangement  a  mortgage  for 
$.^,000  was  placed  on  the  road  to  raise 
funds  to  complete  it,  and  the  mortgage  bonda 
were  delivered  to  the  Louisville  &  Nash- 
ville Railroad  Company,  which  then  took 
charge  of  the  road  and  completed  It  About 
the  year  1900,  PhllUpe,  the  surviving  tms* 
tee  named  in  the  mortgage,  brought  an  ac- 
tion in  the  Marion  circuit  court  asking  a  set- 
tlement with  the  Louisville  &  Nashville  Rail- 
road Company,  and  an  application  of  the 
net  profits  to  the  payment  of  the  bonds.  In 
the  circuit  court  the  action  was  dismissed,  but 
on  appeal  the  Judgment  was  reversed,  and 
It  was  held  that  the  trustee  could  maintain 
the  action.  See  Phillips  v.  Southern  Divi- 
sion Cumberland  &  Ohio  R.  R.  Co.,  60  8.  W. 
941.  On  the  return  of  tbe  case  to  the  cir- 
cuit court  proceedings  were  taken  to  make 
the  settlement  and  a  commissioner's  report 
was  filed,  Marlon  county  being  a  party  to 
the  action;  but  before  final  Judgment  was 
rendered  in  that  action  the  county  filed'  the 
suit  now  before  us  against  the  Louisville  & 
Nashville  Railroad  Company,  Phillips,  trus- 
tee, and  others,  alleging,  among  other  things, 
tlint  about  $100,000  of  the  proceeds  of  the 
subscription  of  Marlon  county  to  the  Cum- 
berland &  Ohio  Railroad  bad  been  used  by 
It  in  buying  a  lot  of  rails  and  cross-tiea  that 
were  stacked  or  plied  near  Lebanon  when 
tbe  company  failed,  and  were  turned  over 
to  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  used  by  It  In  disregard  of  the  con- 
dition set  out  In  the  original  subscription  by 
Marlon  county.  On  behalf  of  Marlon  coun- 
ty It  Is  Insisted  that  tbe  fimd  Invested  in  the 
rails  and  tlea  was  a  trust  fund,  and  that  It 


can  be  followed  Into  tbe  hands  of  the  Louis- 
ville &  Nashville  Railroad  Company.  Tbe 
petition  sought  this  relief.  The  drcnit  court 
sustained  a  special  demurrer  to  the  petltloD 
on  the  ground  that  there  was  another  ac- 
tion pending  between  the  same  parties  for 
the  same  subject-matter.  He  also  sustain- 
ed a  general  demurrer  to  the  petition  which 
was  filed  at  the  same  time  on  the  ground 
that  it  stated  no  facta  sufficient  to  constttnte 
a  cause  of  action  against  the  LonlsvUle  ft 
Nashville  Railroad  Company.  The  petition 
of  Marlon  county  having  been  dismissed.  It 
appeals. 

The  two  suits  seem  to  ua  to  Involve  the 
same  things,  and  there  was  certainly  no  rea- 
son why  all  tbe  matters  set  up  In  this  suit 
could  not  be  presented  and  determined  In 
the  old  suit  brought  by  Phillips'  trustee. 
But  aside  from  this,  the  court  properly  held 
that  the  petition  stated  no  cause  of  action 
against  the  LonlsvUle  &  Nashville  Railroad 
Company.  The  conditions  upon  which  tbe 
subscription  of  Marlon  county  was  made,  so 
far  as  material,  la  In  these  words:  "That 
the  money  so  subscribed  shall  be  expended 
when  found  necessary  on  the  work  on  said 
road  In  the  county  of  Marlon,  and  not  out 
of  It  in  procuring  the  right  of  way.  In  grad- 
ing, and  in  the  necessary  masonry  therein 
for  said  roadbed."  It  will  be  observed  that 
It  was  not  stipulated  that  all  the  money  so 
subscribed  should  be  expended  on  the  items 
named,  but  only  that  the  money  "when 
found  necessary"  should  be  thus  expended. 
The  Items  upon  which  the  money  was  to  be 
expended  when  found  necessary  are  tbe  pro- 
curing of  the  right  of  way,  the  grading,  and 
the  necessary  masonry  for  the  roadbed  la 
Marion  county.  The  railroad  company  who 
was  to  expend  the  money  was  to  determine 
what  was  necessary  for  tiie  pmpoaeB  named, 
and  was  at  liberty  to  use  the  remainder  of 
tbe  fund  for  other  purposes  as  It  needed  it 
In  doing  this  It  acted  as  trustee,  and 
bound  to  a  reasonable  Judgment  But  It  Is 
not  averred  that  the  railroad  company  fail- 
ed to  procure  the  right  of  way,  or  failed  to 
do  the  grading  or  the  necessary  masonry 
for  the  roadbed  In  Marlon  county,  and  no 
facts  are  shown  sufficient  to  charge  It  with 
any  breach  of  trust  In  buytog  the  ties  and 
rails  which  were  necessary  to  put  the  road 
In  operation.  Besides,  all  this  was  more 
than  20  years  before  this  suit  was  brought 
Tbe  rails  and  ties  were  turned  over  to  the 
Louisville  &  Nashville  Itallroad  under  tbe 
lease  which  Marion  county  voted  tar  and 
assisted  in  making.  The  Louisville  &  Nash- 
ville Railroad  Company  bad  no  notice  <tf  any 
breach  of  trust  by  the  old  company,  and  ob- 
tained its  rights  from  the  Btockhoiders  in 
that  company,  who  not  only  assented  to  Hie 
lease  to  It  but  actively  participated  In  the 
arrangement  by  which  It  took  charge  of  the 
property.  Including  the  rails  and  ties  now  in 
contest.  All  this  being  more  than  20  years 
before  this  suit  was  filed,  whether  tbe  claim 
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was  barred  by  limitation  or  not,  It  was  un- 
doubtedly stale,  and  one  which  the  chan- 
cellor woDld  not  now  enforce. 
Judgment  affirmed. 


GOB  T.  LODiaVILLE  &  N.  B.  CX>. 
(Court  of  Appeal*  of  Kentacky.  Feb.  6.  1901.) 

CAHHIERS-DDTT  TO  CALL  STATIONS— AUGHT- 
INO  PASSBNOER8— RELIANCE  ON  CALL- 
OONTRIBUTORY  NEOLIOBNCB. 

1.  Kj.  St.  ISgg,  {  784,  regalrtng  railroads  to 
announce  stations  twice  within  each  car  before 
arriTBl,  Is  for  the  benefit  of  pasBengera  desiring 
to  alight  at  the  station  announced,  who  there- 
fore have  a  right  to  assume,  on  the  atoppiDS  of 
the  train  after  the  annooncement  la  ma^  uiat 
the  train  has  arrived  at  the  station;  and.  If  the 
train  has  in  fact  stopped  before  reaching  the  ata- 
tion,  it  is  the  duty  of  the  railroad  to  according- 
ly warn  or  cantion  the  passengen. 

2.  That  a  paaseuger  was  himself  neglisent  Id 
leaving  a  train  In  reliance  ou  the  call  of  his 
station  by  the  trainmen  la  a  matter  of  defense 
in  an  acboa  for  conseQiiatt  injuriea. 

Appeal  from  Circuit  Conrt;  Bell  Oounty. 

"Not  to  be  (^dally  reported." 

Action  bf  F.  H.  Ooe  against  the  LoulsTllle 
&  XaahTllle  Railroad  Company.  From  a 
Judgment  sustaining  a  demurrer  to  the  peti- 
tion, plaintiff  appeals.  BeTersed. 

N.  J.  Weller,  for  appellant  B.  D.  War- 
fleld  and  J.  W.  Alcorn,  for  appellee. 

0*iUDAB,  J.  Section  7S«,  Kj.  St  1899, 
wlilcta  reqnlrea  that  a  common  carrier  "shall 
canee  to  be  announced  twice  within  each  pas- 
senger car  of  every  passenger  train,  with- 
in a  reasonable  time  before  its  arriral  at  a 
station  at  which,  from  notice  given,  it  la  to 
stop,  the  name  of  the  station,"  is  for  the  pmv 
poae  of  apprising  passengers  of  the  fact 
that  the  train  Is  approacliing  that  station,  so 
that  those  who  are  to  disembark  there  may 
be  prepared  to  leave  the  train.  Consequent- 
ly, when  the  train  stops  afta  such  an  an- 
DOimcement,  or  when  such  announcement  is 
inad^  merely  calling  the  name  of  the  sta- 
tion after  the  train  has  stopped,  passengers 
destliied  for  the  station  have  a  right  to  a»- 
sume,  without  notice  or  knowledge  to  the 
contrary,  that  the  tralit  baa  arrived  at  such 
'Station.  If;  for  any  reason,  after  the  an- 
Donnoanent  has  been  made,  the  train  Is 
compelled  to  stop  before  arriving  at  the  sta- 
tion where  the  passeng^  are  to  leave  the 
train,  it  Is  the  duty  of  the  carrier  to  warn  or 
cantloa  passengers  to  that  effect  that  they 
may  govem  their  movements  accordingly. 

Id  tbla  case  the  petition  substantially  al* 
l^es  that,  as  the  train  was  slowing  up  to 
stop  at  tiie  station  where  appellant  was  a 
passenger,  the  conductor  announced  three 
times,  distinctly,  the  name  of  ttie  station. 
The  train  stopped  directly.  It  was  nigbt  and 
dark.  The  passenger  attempting  to  leave  the 
train  was  Injured  becaose  It  bad  stopped  be- 
fore tt  had  zeached  tiie  station,  and  at  a 
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point  dangerous  for  disembarking  pa^en- 
gers.  We  are  of  opluloD  that  the  petition 
stated  a  cause  of  action.  If  the  passenger 
was  negligent  In  leaving  the  train  under  the 
circumstances,  that  is  a  matter  of  defense. 

The  Judgment  of  the  circuit  court  sustain- 
ing the  demuiTer  Is  reversed,  and  cause  re- 
manded for  proceedings  not  inconsistent 
herewith. 

OREEN'S  ADITB  v.  MAY8VILLB  ft  B.  S.  R. 
CO.etal. 

<Coart  of  Appeab  of  Kentucky.  Feb.  3.  1004.) 

RAILROADS— KILLING  PERSONS  NEAR  TRACKS 
—CHILDREN— NliG  LI  0  BNCB—VIKW 
— DlSCHIiTiON. 

1.  OiT.  Code,  i  818.  authorizing  the  court  to 
allow  a  view  of  the  [uace  of  the  Injury  or  aed- 
dent  by  the  jury,  is  not  mandatory,  but  author, 
izes  such  view  omy  In  the  discretion  of  the  court, 

2.  Where  plaintiff's  Intestate,  an  infant  six 
years  of  age,  was  killed  by  a  freight  train  while 
passing  over  a  crossing,  and  It  appeared  that  at 
the  time  the  engine  passed  him  he  was  not  io  a 
position  of  danger,  but  thereafter,  aa  the  train 
moved,  not  faster  tlian  three  miles  an  hour,  he 
commenced  to  grab  at  the  atirrnps  of  the  cara 
for  the  purpose  of  swinging  or  cumbiog  on  the 
train,  end  in  so  doing  be  feJi  or  was  thrown  uil- 
der  the  car  and  killed,  and,  even  If  he  had  been 
seen  by  the  operators  of  the  train  after  he  be- 
gan grabbing  at  the  stirrups  the  train  could  not 
have  been  atopped  in  time  to  have  aaved  his 
life,  defendant  was  not  liable  for  liia  death. 

Appeal  fRnn  drcutt  Court  Oreenw  Coun- 
ty. 

'*Not  to  be  affidally  reported.** 

Action  by  Walter  Green's  administrator 
against  the  MaysvUle  ft  Big  Sandy  Balhmad 
Company  and  others.  From  a  Judgment  in 
favor  of  defendants,  plalnldff  appeals.  Af- 
firmed. 

W.  T.  Oole  and  A.  D.  Cole,  for  appellaut 
E.  L.  Worthington  and  W.  H.  Wadsworth,  for 
appellees. 

SETTLE,  J.  Walter  Green,  an  infant  six 
years  of  age,  was  run  over  and  killed  by  a 
freight  train  of  the  appellee  Chesapeake  ft 
Ohio  Railroad  Company,  lessee  of  the  road- 
bed, track,  and  other  property  of  Its  co-ap- 
pellee, Maysvllle  ft  Big  Sandy  Railroad  Com- 
pany. The  d^th  of  the  Infant  occurred  In 
Greenup  county,  near  a  public  crossing  a  short 
distance  from  the  depot  at  the  Junction  of  ap- 
pellee's railroad  and  that  of  the  Eastern  K&ir 
tacky  Railroad  Company.  The  appellant 
Charles  Green,  soon  after  the  death  of  the  In- 
fant was  by  an  order  of  the  Greenup  county 
court  appointed  and  duly  qualified  as  admin- 
istrator of  bis  estate,  and  as  such  administra- 
tor he  instituted  thla  action  In  the  circuit 
court  against  the  appellees,  seeking  to  re- 
cover of  them  (25,000  damages  for  the  death 
of  bis  intestate,  upon  the  ground,  as  averred 
In  the  petition,  that  it  was  caused  by  the 
negligence  of  the  servaots  of  the  ai^Ilee 
Chesapeake  ft  Ohio  Railroad  Company  In 
ctiarge  of  the  train  which  ran  ower  and  killed 
him.  The  acts  of  nei^gence  eompUdned  of, 
OB  specifically  set  forth  In  the  petltloD,  are 
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tbat  tlie  train  was  operated  at  an  ezcesslra 
and  dangerous  rata  of  speed,  to  wit,  three 
miles  an  taour,  wltbont  any  signal  of  Its  ap- 
proach, or  lookout  from  tbe  -engine  or  cars; 
that  appellee  failed  to  have  a  watchman  or 
device  of  any  kind  at  or  near  the  place  where 
the  Intestate  was  killed  to  warn  travelers  or 
protect  them  from  moving  engines  or  cars; 
and,  further,  that  by  the  exercise  of  reason- 
able diligence  on  the  part  of  appellee's  serv- 
ants the  Intestate  could  have  been  seen  by 
them  in  time  to  have  prevented  the  injuries 
of  which  he  died.  The  alleged  acts  of  negli- 
gence complained  of  In  the  petition  were  ape- 
clflcally  denied  by  the  answer,  and  In  addition 
it  was  averred  therein  that  the  intestate  was 
not  at  or  near  the  public  crossing  when  killed, 
and  that  his  death  was  caused  by,  and  would 
not  Iiave  occurred  but  for,  his  own  negli- 
gence in  grabbing  at  the  steps  of  a  car  while 
It  was  in  motion,  which  averments  of  the  an- 
swer were  denied  by  the  reply.  Upon  the  Is- 
sues thus  made  a  trial  was  tiad,  and  upon  tbe 
conclusion  of  apjiellanf  s  evidence  the  Jury,  In 
obedience  to  a  peremptory  instruction  from 
tbe  court  to  that  effect,  found  for  the  appel- 
lees, following  which  Judgment  was  entered 
dlsmlaslng  the  petition,  and  allowing  appel- 
lees their  costs.  Thereupon  the  appellant  filed 
grounds  and  entered  motion  for  a  new  trial, 
which  was  refused  by  the  lower  court  Ai>- 
pellant  complains  of  the  refusal  of  the  new 
trial  by  that  court,  and  by  this  appeal  asks  a 
review  of  its  rulings,  and  a  reversal  of  Its 
Judgment  Four  grounds  were  presented  In 
support  of  the  motion  for  a  new  trial.  First, 
error  of  the  trial  court  in  refusing  to  permit 
the  Jury  on  appellant's  motion  to  view  the 
place  of  tbe  accident;  second,  in  refusing  to 
permit  the  appellant  to  file  an  affidavit  In 
support  of  his  moUon  to  have  the  Jury  view 
the  place  of  the  accident;  third,  in  excluding 
certain  evidence  over  the  appellant's  objec- 
tion; fourUi,  in  granting  the  peremptory  io- 
stmctlon. 

As  to  the  first  of  the  grounds  mentioned.  It 
may  be  remarked  that  while  section  818,  Glv. 
Code,  authorizes  the  trial  court  to  allow  a 
view  of  the  place  of  an  injury  or  accident  by 
the  Jury,  It  does  not  in  every  Instance  compel 
the  court  to  grant  such  view.  It  Is  In  the 
discretion  of  the  court  to  grant  or  refuse  It. 
As  said  by  this  court  In  Henderson  &  Corydon 
Gravel  Road  Company  v.  Cosby,  108  Ky.  184, 
44  8.  W.  639:  "As  to  whether  the  Jury  should 
have  been  sent  to  view  the  place  was  a  mat- 
ter in  the  discretion  of  the  court  The  court 
must  always  determine  from  tbe  peculiar 
facts  in  each  case  as  to  whetber  It  is  neces- 
sary for  the  Jury  to  view  the  premises  to  en- 
able  them  to  get  a  proper  imderstandlng  of 
the  case."  We  have  been  unable  to  find  In 
the  record  any  affidavit  that  was  offered  to  be 
filed  by  appellant  In  support  of  his  motion 
that  the  Jury  be  allowed  to  view  tbe  place 
where  his  Intestate  was  killed.  Indeed.  It 
seems  to  be  admitted  that  no  such  affidavit 
.was  offered,  and  In  Its  absence  tbe  lower  court 


was  doubtless  nnable  to  see  that  there  was 
anything  in  the  case  that  required  a  view  b; 
the  Jury  of  the  place  of  the  accident,  which 
would  probably  have  delayed  the  business  of 
the  court,  and  entailed  unnecessary  ooat  npca 
the  parties. 

The  affidavit  should  have  been  prepared 
and  tendered  when  tbe  motion  to  file  it  was 
made,  for  such  tender  was  necessary  in  order 
to  get  the  affidavit  and  order  rejecting  it  to- 
gether with  appellant's  exception  thereto, 
made  a  part  of  the  record,  tliat  tills  court 
might  determine  whether  or  not  Its  rejection 
by  the  trial  court  was  error. 

But  In  view  of  the  evidence  introduced  by 
appellant  upon  the  trial,  we  are  clearly  of 
opinion  that  he  was  not  prejudiced  by  tbe 
court's  refusal  to  permit  tbe  Jury  to  vieir 
the  place  where  the  Intestate  lost  his  life. 
It  appears  from  tbe  evidence  that  the  In- 
testate was  killed  at  a  public  crossing  near 
appellee's  railroad  track  about  100  yards  from 
the  Blverton  station,  and  about  400  yards 
from  the  corporate  limits  of  the  town  of 
Greenup.  The  freight  train  by  which  be 
was  killed  was  passing  over  tiie  crossing. 
The  Intestate  seemed  to  have  been  playing 
or  waiting  by  the  side  of  the  railroad  track 
near  the  crossing.  As  the  train  was  slowly 
moving  westward,  not  faster  than  three 
miles  an  hour,  and  after  the  locomotive  and 
several  of  the  cars  composing  tbe  train  had 
passed  him,  he  commenced  to  grab  at  tbe 
sttrrups  of  one  of  the  cars,  with  tbe  evident 
purpose  of  swinging  onto  the  train  or  climb- 
ing on  it  In  grabbing  at  the  car  he  ran  a 
few  steps  with  It  and  In  doing  so  his  foot 
slipped,  or  he  stumbled  on  the  cross-ties,  and 
fell  or  was  thrown  under  the  car,-  and  killed 
by  the  wheels  passing  ov»  bis  body.  Wm. 
Wurtz  was  tbe  only  eyewitness  to  tbe  death 
of  the  intestate,  and  upon  being  introduced 
by  the  appellant  he  said:  "He  [the  boy]  was 
on  the  crossing.  He  hit  three  or  four  tlmea 
at  the  wheels,  and  be  started  to  catch  onto 
the  car,  and  he  followed  It  and  finally  I 
reckon  he  got  hold  of  It.  I  couldn't  tell. 
And  directly  I  seen  him  pitch  forward  and  go 
under  the  wheels.  *  *  *"  The  witness 
was  on  the  other  side  of  the  train  from  tbe 
boy,  but  saw  hUn  between  tiie  cars  and  un- 
der them.  He  also  testified  that  quite  a 
number  of  the  cars  had  passed  him  before  be 
attempted  to  grab  one  of  them,  and  ttiat 
there  were  seven  or  eight  cars  beliind  him; 
that  is,  between  falm  and  tbe  rear  end  of  the 
train.  There  could  bave  been  no  recovery  In 
this  case  vtithont  some  proof  of  negligence 
on  the  part  of  appellee's  servants  in  charge 
of  the  train,  and,  If  there  was  no  proof  what- 
ever of  such  negligence,  the  court  did  not 
err  in  granting  the  peremptory  Instruction. 
We  are  of  opinion  that  there  was  no  evidence 
of  negligence  in  this  case.  It  is  doubtless 
true  that  the  appellants  intoetate  was  seen 
by  the  engineer  and  fireman  as  the  locomo- 
tive passed  hbn.  but.  If  so,  tiie  evidence  did 
not  show  Hat  he  was  then  in  such  pros- 
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Imlty  to  the  moTlng  train  as  to  be  In  any 
danger;  consequently  there  was  nothing  In 
his  position  to  excite  the  apprehension  of 
the  engineer  or  fireman  as  to  his  safety. 
They  no  doubt  concluded  that  he  was  wait- 
ing for  the  train  to  pass  that  he  might  cross 
the  railroad  in  going  to  some  house  on  the 
otter  side.  Having  passed  the  boy  and  the 
crossing,  it  was  not  the  duty  of  the  engineer 
or  fireman  to  look  backward,  but  It  was  their 
daty  to  keep  a  lookout  ahead  of  them.  In 
Pedigo's  Adm*r  t.  L.  &  N.  B.  R.  Co.,  68  8. 
W.  462,  which  was  an  action  to  recover  for 
the  death  of  a  person  by  coming  In  contact 
with  some  part  of  a  moving  train  after  the 
passing  of  the  locomotive,  it  was  said  by 
this  court  that,  "after  the  engineer  had  pass- 
ed the  crossing,  it  was  not  his  business  to 
look  back  to  see  what  might  be  tranq;>lrlng 
in  the  county  road." 

The  fact  that  appellant's  intestate,  by 
reason  of  his  tender  years,  was  not  a  tres- 
passer in  being  upon  the  ground  belonging  to 
appellee's  roadbed,  did  not  authorise  a  re- 
cov^,  unless  liis  peril  In  attempting  to 
swing  onto  the  train  war  knows  or  might 
by  the  use  of  ordinary  care  have  been  dis- 
covered, by  those  In  charge  of  the  train  in 
time  to  have  prevented  bis  death.  The  mere 
fact  of  bl8  presence  near  the  track,  but  not 
in  a  place  of  danger,  did  not  require  those 
in  cbargu  of  the  train  to  stop  it  and  warn 
him  to  get  further  away,  as  they  could  not 
liave  anticipated  bis  doing  so  reckless  a  thing 
as  swinging  onto  the  train  as  it  passed  him. 
It  is  contended,  however,  that  those  on  the 
train  saw  Mm  running  with  It,  grabbing  at 
one  of  the  cars,  and  they  might  have  stopped 
the  train  in  time  to  have  saved  his  life. 
We  are  unable  to  find  in  tbe  record  any  evi- 
dence that  conduces  to  show  that  the  boy 
was  seen  by  those  in  charge  of  the  train 
when  he  attempted  to  grab  the  car.  It  is 
urged  that  the  conductor,  who  was  in  the 
caboose,  most  have  been  a  witness  to  the 
death  of  the  boy,  as  he  asked  a  Mr.  Sparks, 
as  the  train  passed  Rlverton  station,  who  it 
was  that  had  been  killed.  We  do  not  tfilnlc 
snch  an  Inquiry  provea  that  the  conductor 
flaw  the  train  run  over  the  boy.  The  caboose 
was  the  rear  car  of  tbe  train,  and,  If  the  con- 
ductor was  standing  in  tbe  rear,  or  on  top 
of  tbe  caboose,  he  doubtless  saw  the  body 
of  the  boy  on  the  track  after  the  train  passed 
over  it  But  if  be  or  others  on  the  train 
had  seen  him  wben  he  made  the  attempt  to 
get  on  tbe  car  it  is  manifest  that  they  could 
not  have  prevented  the  accident,  for,  accord- 
ing to  the  evidence.  It  would  have  been  Ito- 
poaslble  to  have  stopped  the  train  In  time 
to  bare  saved  his  life.  Tbe  witness  Wartz, 
In  speaking  of  what  happened  to  the  boy 
said:  **It  th rowed  taim  undev  tbe  track 
quicker  than  yon  could  have  throwed  a  cat 
It  looked  to  me  like  I  never  seen  a  fellow 
go  under  a  train  so  qnlck  In  my  life."  The 
entire  occurrence,  beginning  with  the  boy's 
gratMng  at  the  car,  and  ending  with  his  be- 


ing thrown  under  the  train,  occupied  but  a 
moment's  time,  and  it  is  manifest  that  noth- 
ing that  might  or  could  have  been  done  by 
those  in  chai^  of  the  train  would  have 
availed  to  prevent  bis  death.  The  boy,  by 
reason  of  his  Infancy,  was  not  chargeable 
with  contributory  negligence,  but  his  death 
cannot,  in  our  opinion,  be  charged  to  the 
appellees,  as  the  evidence  wholly  failed  to 
show  that  it  was  caused  by  negligence  on 
the  part  of  its  servants  In  charge  of  the 
train.  The  lower  court  did  not  err,  therefore, 
in  giving  the  peremptory  Instruction. 

A  careful  reading  of  the  bill  of  evidence 
reveals  no  error  to  appellant's  prejudice  in 
tbe  admission  or  xejectton  of  erldence  by  the 
lower  court 

Wherefore  ttte  Judgment  Is  affirmed. 


STALLCUP  St  al.  v.  CROXLBY'S  TRUSTEE 
etal. 

(Court  of  Appeals  of  Keatncky.  Feb.  6.  1904.) 

B8TATB3— PERSONAL  FBOFBRTT— CONTINOBNT 
REMAINDSRS-ABSiaNABIUTT-SUFFI- 
CIENCT  OF  CONSIDERATION. 

1      1.  Life  estates  and  remainderB  may  be  ere- 
I  Bted  in  pereona]  property  by  the  same  language 
;  that  would  create  similar  estates  in  realty. 
\     2.  Ky.  St  S  2341,  providing  that  any  Interest 
>  in  or  claim  to  real  estate  may  be  dlf^osed  of  by 
i  deed  or  will  in  wrltinst  authorises  the  convey- 
'  ance  of  executory  devises. 
I     8.  A  remainder  Interest  In  personal^  cootin- 
j  gent  on  the  death  of  the  life  tenant  without  is- 
i  sue.  the  death  of  the  remainderman's  mother 
wUnont  issue,  and  the  Burvivorsbip  of  the  life 
tenant,  Is  not  assignable  either  at  common  law 
or  under  Ky.  St.  §  2341,  subjecting  all  inter- 
ests in  laud  to  conveyance,  as  that  section  ap- 
!  plies  only  to  realty. 

:     4.  While  a  remainder  interest  in  personalty 
I  contingent  on  the  death  of  the  Ufe  tenant  with- 
i  out  issue,  the  death  of  tiie  remainderman's 
mother  without  lasne,  and  the  survivorship  of 
the  life  tenant  Is  asmguable  in  equity,  yet  eq- 
uity will  not  enforce  the  assignment  against  the 
wiU  of  the  asaicnor,  onlaas  supported  by  a  valur 
able  consideration.  A  good  consideratioD  will 
I  not  suflice. 

i     Appeal  from  Clrcnlt  Court  Fayette  Goun- 

I  ty- 

"To  be  officially  reported." 

Suit  for  partition  by  Sarah  B.  Cronley'a 
trustee  and  others  against  Mary  P.  Stall- 
cup  and  others.  From  a  Judgment  for  plala- 
tlffB,  defendants  aweaU  Reversed. 

J.  D.  &  Q.  R.  Hunt  for  appellants.  ■  Uax- 
ton,  Webb  &  Wilson,  for  appellees. 

O'REAR,  J.  The  will  of  Joseph  Bruen, 
probated  In  Fayette  county,  this  state,  In 
1848,  gave  bis  estate  to  his  three  daughters 
(after  provision  for  his  wife).  He  gave  to 
each  daughter  her  portion,  to  her  sole  and 
separate  use  during  her  life,  and  after  her 
death  to  her  surviving  children  In  fee  sim- 
ple; but  that  if  any  daughter  died  without 
issue,  her  portion  was  then  to  go  to  her  am> 
vMng  sisters,  if  IMng,  but  If  dead,  to  their 

T 1.  See  Lite  EaUtes.  vol.  tS.  Cent.  Dig.  I  6;  Rs- 
sasinders,  toL  tt,  CbbL  Dig.  1 1. 
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Issue.  The  ^thlldrcn  of  hlfl  cblldren  were  ex- 
pressly made  tbe  reprewatatlves  pa  vtlrpea 
of  tbelr  parents  In  taking  the  estate  In  the 
contingencies  mentioned.  The  testator  had 
three  daughters— Mrs.  Ingles,  Mrs.  Sarah  B. 
Gronley,  and  Urs.  Shelby.  Mrs.  Gronley 
was  the  last  of  the  three  to  die,  and  she 
had  no  children.  Mrs.  Ingles  had  aereral 
children.  Mrs.  Shelby  one.  Mrs.  Shelby's 
child  is  appellant  Mary  B.  Stallcop.  At  her 
death  Mrs.  Gronley  owned  In  her  own  right 
a  considerable  estate,  derlred  from  her  de- 
ceased husband.  Besides,  she  owned.  In  the 
hands  of  a  trustee,  from  $80,000  to  $35,000 
of  estate  derived  midw  the  will  of  her  fa- 
ther, Joseph  Bmen.  Of  this  It  Is  claimed 
$26,850  Is  personalty.  In  1870,  directly  aft- 
er appellant  had  left  school  and  returned  to 
the  borne  of  her  aunt,  Mrs.  Gronley,  with 
whom  it  seems  she  had  been  making  her 
home  for  some  years,  appellant,  at  the  In- 
stance of  Edward  Gronley,  Mrs.  Gronley*B 
husband,  executed  to  him  a  conveyance  in 
the  form  of  a  deed  of  trust  conveying  to 
blm,  hi  trust  for  his  wife,  all  of  said  Mary 
P.  Shelby's  Interest  (she  was  then  unmar- 
ried) In  the  trnat  estate  of  Mrs.  Gronley  un- 
der her  father's  will.  The  deed  was  in  con- 
sideration of  natural  love  and  affection  and 
$1,  and  contained  no  warranty.  At  that 
time  the  great  bulk  of  the  estate  so  attempt- 
ed to  he  conveyed  was  personal  property, 
though  some  part  of  It  was  real  estate. 
Mrs.  Gronley  died  a  year  or  so  ago,  leaving 
a  will,  the  principal  if  not  the  sole  effect  of 
which  was  to  dispose  of  her  estate  derived 
from  her  husband,  Edward  Cronley.  In  this 
suit  to  settle  and  imrtltion  Mrs.  Gronley's 
estate,  brought  by  her  executor,  the  executor 
and  the  heirs  of  the  Ingles  branch  claim 
that  by  her  deed  made  In  1870  appellant 
conveyed  to  Mrs.  Cronley  the  remainder  In- 
terest owned  by  her  In  the  Bruen  trust  es- 
tate, being  one-half  thereof,  and  that  as  to 
that  half  Mrs.  Cronley  died  Intestate.  As 
to  the  other  half,  the  Ingles  family  took  as 
remaindermen  under  Bruen's  will.  Appellnnt 
contends  that  her  attempted  conveyance  of 
her  contingent  Interest  in  the  trust  estate 
held  by  Mrs.  Cronley  for  life  was  void,  es- 
pecially as  to  the  personalty.  The  effect  of 
the  difference  is  to  give  appellant,  as  heir  at 
law  of  Mrs.  Cronley  of  the  personal  estate, 
say  $6,712.50  less  than  she  would  take  oth- 
erwise. Appellant  contends  that  the  deed 
of  1870  Is  Invalid  as  an  executed  convey- 
ance, because  her  Interest  then  was  only 
that  of  an  executory  limitation  or  devise, 
which  was  not  the  subject  of  a  conveyance 
at  law. 

While  the  common  law  originally  admit- 
ted of  no  estate  In  personal  property,  regard- 
ing its  title  as  its  possession,  as  Inseparable, 
yet  that  distinction  has  long  been  obsolete, 
and  now  life  estates  and  remainders  may 
be  created  in  personal  property.  Language 
which  would  create  a  life  estate  and  a  re- 
Teraton  or  remainder  tn  lands  may,  with 


equal  assurance,  sera-  the  title  to  personal 
propor^,  glvliis  It  for  a  term  or  life  to  one, 
with  the  remainder  to  others,  upon  the  same 
contingencies  a*  land  U  devised,  ffoardlng 
always  against  perpetuities.   How  &r  cer- 
tain remote  and  contingent  interests  thus 
created  in  personal  estate  aro  the  subject  of 
oonveyanoe  by  deed  or  executed  contract  K 
and  from  the  beginning  has  been,  a  trouble- 
some question.   The  same  difficulty  natural- 
ly existed  concnning  the  conveyance  of 
similar  interests  in  real  estate.   And  they 
I  would  arise  more  freqnentiy  and  were  far 
!  more  Important  then,  because  generally  it 
I  was  the  title  to  real  estate  only  that  was 
;  subjected  to  such  limitations.   Not  tor  a 
I  long  while  afterward ,  wen  they  allowed  as 
I  to  personalty.   The  early  cases— and,  in- 
I  deed,  nearly  all  the  cases  and  texts— bold 
\  that  such  Interests^  as  executory  devises  or 
:  limitations,  are  not  alienable  at  common 
I  law.   To  obviate  the  difficulty  of  tills  rule, 
,  and  to  facilitate  the  transfer  of  titles  to 
I  land.  legislative  enactments  have  been  re- 
I  sorted  to.    lo  th]s  state  a  statute  of  that 
i  nature  has  been  In  effect  for  many  years. 
!  It  is  now  section  2341,  which  reads:  "Any 
I  biterest  In  or  claim  to  real  estate  may  be 
1  disposed  of  by  deed  or  will  In  wTlting. 
I  •   •         This  language  is  so  compreben- 
i  Bive  as  to  Include  an  executory  devise.  It 
I  is  conceded  by  appellant  and  we  think  It  la 
clear  that  It  Is  so,  that  the  deed  was  ef- 
I  fectual  to  convey  appellant's  Interest  in  the 
;  real  estete  then  held  in  trust  for  Mrs.  Cron- 
1  ley. 

An  executory  devise  Is  such  a  limitation  of 
I  a  future  Interest  in  lands  or  personal  chattels 
i  as  the  law  admits  in  the  case  of  a  will,  though 
!  contrary  to  the  rules  of  limitation  in  convey- 
I  ances  at  common  law.    Freame,  Rem.  (7th 
<  Ed.)  386;  2  Bl.  Com.  172.    It  was  defined  in 
I  Faterson  v.  Ellis,  U  Wend.  (N.  Y.)  278.  as 
being  "a  devise  of  a  future  Interest  In  lands 
'  or  chattels,  not  to  take  effect  at  the  testator's 
{  death,  but  limited  to  arise  upon  some  future 
contingency."   Unlike  a  remainder.  It  requires 
no  particular  estate  to  support  it  (Burleigh 
V.  Glougb,  52  N.  H.  273,  13  Am.  Rep.  23),  ajid 
may  be  limited  upon  a  fee.   It  is  not  call«i 
an  estate.    Id  truth  It  is  uot   It  is  an  Inter- 
est, dependoit  upon  the  happening  of  one  or 
moro  contingencies  to  ripen  It  into  an  estate, 
j  It  is  an  expectancy,  something  more  than  an 
I  heir  presumptive  has.   The  interest  of  the  re- 
I  maludermen  is  more  tangible.    It  is  certain 
i  and  fixed,  resting  upon  a  particular  estate, 
and  to  become  dominant  upon  the  happening 
of  a  coutiugent  event   la  this  case  the  in- 
terest of  Mrs.  Stallcup,  when  first  created, 
was  thus:   (1)  If  Mrs.  Cronley  should  die 
without  Issue;  (2)  If  Mrs.  Shelby  should  die 
leaving  no  issue  save  appellant;  (3)  if  appel- 
lant should  survive  Mrs.  Gronley.   So  long 
as  either  Mra.  Cronley  or  Mrs.  Shelby  lived, 
there  was  the  legal  possibility  of  appellant's 
having  absolutely  no  Interest  In  the  estate,  or 
by  the  tdrU»  of  other  children  to  Mrs.  Sbelby 
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to  hare  a  different  and  varying  later  est,  It 
Is  not  so  strange  tbat  such  Indefinite  Interests 
of  such  uncertain  beneflciarlee  were  not  aa- 
algnable  at  the  common  law.  The  atatate 
quoted  liaa  made  tbem  assignable  as  to  lanls, 
but  as  to  lands  <ml7*  Tbla  Indicates  a  legls- 
latiTe  purpose  to  leare  the  common  law  In 
force  as  to  personal  estates  so  conditioned. 
The  common  law  did  not  allow  the  convey* 
ance  or  creation  of  sQCb  Int^est,  except  by 
will,  and  the  statute  has  not  authorized  It. 
But  equity  did  for  many  purposes  treat  such 
oonTcyances  or  contracts  as  equitable  asalgn- 
nwntB,  and  as  sadi  enforced  them.  In  Qray- 
acm  T.  Tyler's  Adm*z,  80  Ky.  862,  It  was  said; 
"Tbe  doctrine  of  the  common  law  Is  that  a 
contingent  remalndw  cannot  be  passed  m 
transferred  by  a  conveyance  at  law  before  the 
eonttngoiGy  haroena  otherwise  than  by  way 
of  estoppel  by  flne^  or  by  a  common  recovery; 
but  contingent  estates  were  assignable  in  eq- 
uity. Bee  Freame  on  Remainders,  p.  866." 
That  iras  a  case  where  a  contingent  rmain- 
derman,  having  such  an  Intarest  In  personal 
estate  under  a  will,  had  for  value  assigned 
It,  and  tin  assignment  was  mAdd  and  en- 
Corced.  Chancellor  Kent,  In  his  Commen- 
taries (ToL  4^  26S).  says:  '*AU  contingent  and 
execotorr  Interests  are  assignable  in  eqnltr, 
and  will  be  enfwced  If  made  for  a  valuable 
constdetatlOtt."  Speaking  of  the  cmtract  to 
sell  an  executory  devise,  Story's  Equity  Jurls- 
prodenoe,  vol.  2,  |  lokb,  says:  "Until  the 
event  baa  happened,  tiie  party  extracting  to 
buy  has  nothing  but  the  contlngeney,  which 
is  a  very  different  tbing  from  tbe  right  Im- 
mediately to  recover  and  enjoy  the  property. 
*  *  *  It  is  not  an  intaeat  in  the  property^ 
but  a  mere  right  under  tbe  contract  Indeed, 
the  same  efliect  takes  place  In  such  case  if 
there  be  an  actual  assl^ment,  for  In  the  caa- 
templathm  of  equity  It  amounts  not  to  an  a&> 
signment  of  a  preseat  interest,  but  only  to  a 
contract  to  assign  when  the  Interest  becomes 
vested.  Therefore  a  contlngwit  legacy,  which 
is  to  rest  upon  some  future  event,  such  as  the 
legatee's  cconing  of  age,  may  become  the  sub- 
ject of  an  assignment  or  a  contract  of  sale.*' 
When  the  enforcement  of  the  contract  Is 
sought,  the  chancellor  will  look  to  tbB  con- 
tract, and  the  drcumstances  under  which  It 
was  executed,  and  the  eondderatlon,  and  wHI 
decree  an  enforcemmt  or  withhold  It  as  Is 
the  habit  of  equity;  for  It  is  not  every  valid 
contract  that  equl^  will  enforce.  So,  if  there 
be  wanting  a  consideration,  it  se«ns  tbat  the 
contract  should  not  be  enforced  against  the 
will  of  tiie  grantor.  A  "good  oonsldenition" 
wlU  not  8uffle&  **Bnt,  although  such  assign- 
ments are  valid  in  equity,  yet  they  will  not 
generally  be  carried  Into  effect  In  favor  of 
mere  wAunteers;  nay,  not  In  favor  of  per- 
waoB  claiming  under  the  eonslderation  of  love 
and  affection  (audi,  for  Instance^  as  a  vtfft,  or 
children)  against  13ie  heir  and  personal  repre- 
sentatf ve  of  ttie  ssslgnee,  but  only  bi  favor  of 
persons  claiming  for  a  vaUinlile  conaldtta- 
tion."   S  Story's  Equity,  1 1040  0  e. 


We  do  not  regard  the  fact  that  tbe  deed 
was  made  to  a  trustee  affects  tbe  question  at 
all.  The  sole  purpose  of  making  tbe  con- 
veyance to  a  trustee,  Instead  of  to  Mrs.  Cron- 
ley  direct,  was  to  create  a  separate  estate  in 
her.  That  fact  manifestly  could  not  have 
any  bearing  upon  tbe  traDsmisslbillty  of  tbe 
Interest  attempted  to  be  assigned.  The  case 
of  WllUamson  v.  Tager,  91  Ey.  282,  16  S.  W. 
eOO,  84  AuL  St  R^.  181^  Is  relied  upon  by 
appellee  as  holding  a  contrary  doctrine.  But 
In  that  case  the  question  was  not  as  to  the 
effect  of  pladng  the  title  In  a  trustee  as  beax- 
Ing  mton  the  aasicnablllty  ct  tbe  snbject-mat- 
ta  of  the  trust  There  the  owner  of  certain 
notes,  by  a  signed  Indorsement  upon  them, 
created  herself  a  trustee  of  the  assignees,  con- 
tlnutaig  to  hold  the  notes.  Tbe-court  held  tiiat 
by  making  herself  the  trustee  ot  a  trust  by 
an  executed  Instrument  no  other  deliv«y  of 
tlie  notes  assigned  was  either  possible  ot  nec- 
essary; and  that,  as  the  gift  was  executed, 
the  matter  of  oonslderation  was  Immaterial. 
But  In  Gat  case  the  subject-matter  of  tbe 
assignment  was  a  thliw  and  estate  In  esse. 
Tbe  difficulty  here  Is  that  the  thing  attempt- 
ed to  be  aaalgnedr^tiie  estate  In  tiie  trust  fund 
—was  not  In  being,  or  vested  in  tin  assignor, 
and  consequentiy  the  utmost  effect  that  oonld 
be  given  to  the  attonpted  assignment  was 
tiiat  of  an  equitable  assignment  or  an  agree- 
moit  to  assign,  to  take  effect  In  llie  future, 
when  and  If  the  estate  to  be  assigned  came 
Into  existence.  When  that  event  occurred,  a 
court  of  equity  will  not  enflirce  the  asslgn- 
m«it  because  of  a  lack  of  equltr  lu  tlw  dalm- 
ant  under  Qie  Instrument 

The  Judgment  Of  the  circuit  court  denying 
to  appellant  the  whole  of  tiie  one-half  of  the 
personal  estate  owned  by  decedent  and  held 
by  her  trustee,  derived  under  Joseph  Bmen's 
will.  Is  reversed,  and  cause  remanded  tag  pro- 
ceedings not  Inconsistent  herewith. 


JEFVWRSOS  COUNTT  v.  BOARD  OF  VAL- 
UATION AND  ASSESSMENT  OF 
KENTUCKY. 

(Court  of  Appeals  ot  Kentucky.  Feb.  4,  1904.) 

TAXATION  —  SAHJtOADS  —  FRANCHI8B  TAX  — 
LEASED  LINKS— JUDOBraNTS— 
RB8  JUDICATA. 

1.  Ky.  St  1903,  {  4077,  provides  for  the  pay- 
ment of  a  franchise  tax  iij  railroads,  express 
compauies,  chair  and  dining  car  companies,  etc., 
to  the  state,  and  also  a  local  tax  to  the  county, 
city,  or  taxing  district  Section  4081  provides 
for  the  ascertainment  of  the  franchlBe  tax  ac- 
cording to  that  proportion  of  the  cajHtal  stock 
which  the  lenigth  of  lines  operated,  owned,  or 
leased  In  the  state  bean  to  the  total  mileage 
operated,  owned,  or  leased,  and  the  proportion 
of  the  tax  to  be  paid  in  any  locality  Is  to  be 
computed  the  same  way.  Held,  that  a  traffic 
arrangement  by  wbich  one  railroad  obtains  the 
right  to  use  tbe  tracks  ot  another  for  a  certain 
pmod  of  time  at  a  certain  rental.  In  order  to 
obtain  ingress  to  a  terminal  city,  is  a  "lease,'| 
within  the  meaniog  of  the  statnte.  for  tbe  mile- 
age operated  under  which  the  lallroad  is  liable 
to  pay  a  franchise  tax. 
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2.  A  ndt  to  SDjt^  tin  board  of  nloation  ud 
aveHment  from  certlfylns  any  part  of  the  fran- 
chises of  a  railroad  to  Taiioiu  counties  for  the 
purposes  of  local  taxation,  in  which  the  issues 
were  decider]  adversely  to  the  railroad,  was  not 
a  determination  adverse  to  the  right  of  another 
county,  not  a  party  to  such  suit,  and  the  rights 
of  which  are  not  considered  therein,  to  also  tax 
the  franchises  of  sndi  railroad. 

Appeal  from  Glrcalt  Oonrl^  Franklin  Omm- 

ly. 

"To  be  officially  reported." 

Petition  for  mandamiu  by  Jeffenon  conn- 
ty  against  the  board  of  Talnatlon  and  at- 
a— sment  of  Kratucky.  From  a  Judgment 
dismissing  the  petition,  plaintiff  appeals. 
Beversed. 

B.  B.  Klrby,  Wm.  Cromwell,  and  GL  Gl 
Marshall,  for  appellant   T.  Bdeien, 
appellee. 

BABKER.  J.  This  action  InTolvea  the 
tight  of  Jefferson  county  to  a  mandamus 
against  the  board  of  valuation  and  assess- 
meut,  compelling  them  to  api)ortiou  and  cer- 
tify to  that  county  its  proportionate  part  of 
the  franchise  of  the  Chesapeake  &  Ohio  Rail- 
way Company  for  local  taxation.  There  are 
two  questions  raised  by  appellees:  First, 
that  Jefferson  coimty  la  not  entitled  to  tax 
any  part  of  the  franchise  in  question,  as  an 
original  proposition;  second,  that  that  ques- 
tion has  been  adjudicated  against  it  In  the 
cases  originating  In  the  Franklin  circuit 
court,  and  passed  upon  by  this  court  in  the 
case  styled  "The  Southern  Ballway  In  Keli- 
tucky,  etc^  t.  Coulter.  Auditor,"  68  S.  W. 
873.  These  two  questiona  will  be  discussed 
in  their  order. 

Section  4077,  Ky.  St  1903.  is  as  follows: 
"Every  railway  company  or  corporation,  and 
every  Incorporated  bank,  trust  company, 
guaranty  or  security  company,  gas  company, 
water  company,  ferry  company,  bridge  com- 
pany, street  railway  company,  express  com- 
pany, electric  light  company,  electric  power 
company,  telegraph  company,  press  dispatch 
company,  telephone  company,  turnpike  com- 
pany, palace-car  company,  dining-car  com- 
pany, sleeping-car  company,  chair-car  com- 
pany, and  Bvetj  other  like  company,  cor- 
poration or  association,  also  every  other  cor- 
poration, company  or  association  having  or 
exercising  any  special  or  exclusive  privilege 
or  franchise  not  allowed  by  law  to  natural 
persons,  or  performing  any  public  service, 
shall,  in  addition  to  the  other  taxes  Imposed 
on  It  by  law.  annually  pay  a  tax  on  its  fran- 
chise to  the  atate,  and  a  local  tax  thereon 
to  the  county,  Incorparated  city,  town  and 
taxing  district,  where  Its  franchise  may  be 
exercised.  The  Auditor,  Treasurer,  and.  Sec- 
retary of  State  are  hereby  constituted  a 
board  of  valuation  and  assessment,  for  fix- 
ing the  value  of  said  franchise,  except  aa  to 
turnpike  companies,  which  are  provided  for 
In  section  4095  of  this  article,  the  place  or 
places  where  such  local  taxes  are  to  be  paid 
by  other  corporations  on  tbeir  franchise,  and 


how  apportioned,  where  more  than  one  ju- 
risdiction Is  entitled  to  a  share  of  such  tax, 
shall  be  determined  by  the  board  of  valui- 
tlon  and  asseaament,  and  for  the  discbarge 
of  Buch  other  duties  as  may  be  imposed  on 
them  by  this  act  The  Auditor  shall  be  chair- 
man of  said  board,  and  shall  convene  the 
same  from  time  to  time,  as  the  btialness  of 
the  board  may  require."  Sections  4078- 
4081.  provide  the  manner  by  which  the  val- 
ue of  the  franchise  of  the  corporations,  for 
fiscal  purposes,  la  ascertained.  Section  4081 
is  as  follows:  "If  the  corporation  organised 
Tmder  the  laws  of  this  state  or  of  some  other 
state  government  be  a  railroad,  telegraph, 
telephone,  express,  sleeping,  dining,  palace  or 
chair  car  company,  the  lines  of  whicb  ex- 
tend beyond  the  limits  of  the  state,  the  said 
board  will  fix  the  valae  of  the  capital  stock, 
as  hereinbefore  provided,  and  tbat  proportion 
of  the  value  of  the  capital  atock.  which  tba 
length  of  the  lines  operated,  owned,  leased  or 
controlled  In  tills  state,  bears  to  the  total 
length  of  the  lines  owned,  leased  or  con- 
trolled in  this  state  and  elsewhere,  shall  be 
considered  In  fixing  the  value  of  the  corpo- 
rate franchise  of  snch  corporation  liable  for 
taxation  in  this  state;  and  such  corporate 
franchise  shall  be  liable  to  taxation  in  each 
coimty,  incorporated  dty.  town  or  district 
through,  or  into  which,  snch  lines  pass,  or 
are  operated,  in  the  same  proportion  that  the 
length  of  the  line  in  such  county,  cl^.  town 
or  taxing  district  bean  to  the  whole  laigtb 
of  lines  In  this  state." 

The  facts  show  that  the  Chesapeake  ft 
Ohio  Railway  Company  on  the  1st  day  of 
January.  1886,  entered  into  a  lease  or  agree- 
ment with  the  Louisville  &  Nashville  Rail- 
road Company  by  which  It  acquired  the 
right  to,  Jointly  with  it  use  ite  line  of  rail- 
road from  Lexington  to  Louisville,  Ky.,  for 
the  term  of  100  years,  at  an  agreed  rental 
of  $60,000  per  annum.  A  copy  of  the  lease 
or  agreement  Is  filed  in  the  record,  and*  with- 
out setting  it  out  in  full,  we  note  the  fol- 
lowing terms,  as  expressive  of  the  use  which 
the  two  corporations  were  thereafter  to  have 
to  the  road  In  question:  In  what  may  be 
called  the  preamble.  It  Is  recited  that 
"whereas  the  second  party  [the  Chesapeake 
and  Ohio  Ballway  Company]  wishes  to  use 
in  common  with  the  first  party  that  part  of 
the  railway  of  the  first  party  between  Louis- 
ville and  Lexington.  Kentucky,"  etc  In  the 
first  part  of  the  agreement  it  is  said  that 
"the  first  party  hereby  grants  to  the  second 
parties.  Jointly  and  severally,  the  right  to 
use  Jointly  with  the  first  party  Its  line  of 
railway,"  etc.;  and  In  the  aUth  clause  of 
the  agreement  the  second  parties  accept  the 
"grant  of  the  right  to  Jointly  use  the  rail- 
way in  qoestion."  It  la  contended  by  appel- 
lee that  this  is  not  a  lease,  within  the  mean- 
ing of  the  statute,  and.  although  the  Chesa- 
peake &  Ohio  Railway  Company  operates  its 
trains,  both  freight  and  passenger,  ovex  the 
Una  of  the  LonlnUle  &  NaabvlUe  RaDraad 
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Company,  from  Zjexlngton  to  LoQlBTille,  u 
freely  end  folly  m  If  It  owned  the  road,  It 
cannot  be  said  ttiat  It  owns,  operates,  leases, 
or  controls  It,  wlttaln  the  meaning  of  sec- 
tlon  4061  of  the  Statntea,  and  fliraefore,  aK 
thoogb  the  line  In  question  passes  throngh 
a  portion  of  Jefferson  connty,  the  corpora- 
tion cannot  be  said  to  operate  Its  franchise 
tber^t  within  the  meaning  of  the  section 
of  the  statutes  qnoted;  it  being  Insisted  that 
the  agreemoit  between  tbe  two  roads  for 
tbe  Joint  use  of  the  One  Is  not  a  lease,  bnt 
a  "mere  traffic  arrangement."  It  wOl  he 
oliserved  that  section  4077,  after  enmnerat- 
ing  the  varlons  classes  of  public  utility  cor- 
porations, among  which  is  Indnded  rail- 
roads, piOTldea  that  they  "shall.  In  addttlott 
to  tbe  other  taxes  Imposed  by  law,  annnally 
pay  a  tax  on  its  franchise  to  Qie  state,  and 
a  local  tax  thereon  to  the  comity,  Inoorpo- 
Tated  dty,  town  and  taxing  district;  where 
Its  franchise  may  be  exnrclsed."  When  it  Is 
remembered  that  LoQlsrllle  is  one  of  tbe 
termini  of  the  railroad  in  qnestlmi;  that  It 
Is  the  largest  city  in  the  state,  having  a 
population  of  orer  200,000  Inhabitants;  and 
tliat  this  agreement  whether  it  be  a  leas^ 
or  *'mere  traffic  anan^nent,**  by  which  an 
annual  rental  of  16(^000  is  paid,  was  effect- 
ed principally,  if  not  solely,  tor  tbe  purpose 
of  obtaining  an  entrance  Into  the  dty— it  Is 
difficult  to  comprehend  that  method  of  rea- 
soning which  would  hold  that  the  corpora- 
tion does  not  exerdse  its  franchise  therein. 
Bnt  we  do  not  think  tiiat  the  language  of 
section  4061  leaves  any  room  for  eonstme- 
tfon  on  this  subject  Bailroad  craporations 
are  not  the  only  mea  whose  franchises  are 
to  be  tand  under  the  statute.  Bxpress  com- 
panies, sle^dng  car  companies,  dining  car 
companies,  palace  and  cfaahr  car  companies, 
and  oth»  Uke  corporations,  are  all  Included 
In  the  list  enumerating  whose  firanchlses  are 
to  be  taxed,  both  for  state  and  local  pur- 
poses, wherever  they  are  operated.  Now, 
If  a  railroad  corporation  Is  not  to  be  con- 
std«ed  as  operating  Ite  fran^Ise  along  and 
over  a  line  whicb  It  does  not  own.  or  does 
not  possess  tbe  exclusive  right  to  use,  but 
mereHy  has  a  **trafflc  arrangement"  over, 
then,  for  tiie  same  reason,  the  express  com- 
panies, sleeping,  dinlqg,  palace,  and  chair 
car  companies,  cannot  be  said  to  operate 
franchises  within  the  state,  tor  it  Is  com- 
mon knowledge  that  these  corpmratkms  do 
not  either  own  w  lease  lines  of  railway, 
but  have  "traffic  arranganents"  1^  wbldi 
tbefr  rolling  stock  Is  operated  over  the  lines 
of  railroad  corpontlons;  and  It  would  follow, 
tliprefore,  that  altboo^  they  are  specially 
puumarated  In  the  statute,  th«y  could  not 
be  assessed  for  a  fMnchlse  tax.  Could  It  be 
said  tliat  tbe  Adams  Bxprsss  Company  does 
not  opnate  ite  franchtee  in  Loulsrllle,  be- 
cause It  reaches  that  dty  ncluslvely  by 
means  of  *Hraffic  arrangemente"  wttti  vari- 
ous railroad  corporations?  Suppose,  Instead 


of  having  the  "traffic  arrangement"  In  ques- 
tion with  the  LouIsvUIe  &  Nashville  Bail- 
road  Company,  from  Louisville  to  Lexhig- 
ton,  dreumstances  had  been  such  that  this 
great  corporation  would,  have  been  forced  to 
reach  LonlsTlIle  from  the  state  line  over  the 
tracks  of  the  Louisville  &  Nashville  Railroad 
Company,  by  an  agreement  similar  to  the 
one  it  now  has  from  Lexington;  tlwa,  under 
the  reasoning  of  appellee  In  this  casSk  It 
would  not  operate  a  franchise  in  tite  state 
at  all.  Neither  the  letter  nor  the  spirit  of 
the  statute  In  question  will  admit  of  the 
construction  sought  to  be  placed  upon  it  by 
the  appellee.  We  think  the  Chesapeake  & 
Ohio  Railway  Company  operates  Ite  &an- 
chlse  In  Jefferson  ooun^,  and  the  arrange- 
ment It  has  with  the  Louisville  ft  NaiAvllle 
Railroad  Company  for  the  joint  use  of  ite 
line  Is  a  lease,  within  the  meaning  of  the 
law. 

The  second  contention  of  appellee  is  equal- 
ly untenable  as  the  first  Several  years  age 
vartons  railroad  corporations,  among  which 
was  the  Chesapeake  &  Ohio  Railway  Compa- 
ny, instituted  actions  in  the  Franklin  drcolt 
court  seeking  to  enjoin  the  board  of  vaJna- 
tton  and  assessment  from  certl^ng  any  part 
of  thdr  firancUsea  to  various  counties  for 
local  taxation.  These  cases  were  consolidat- 
ed, and  the  petitions  dinntesed  by  tba  drcnlt 
court  An  appeal  was  prosecuted  to.  this 
court  and  that  judgment  afflrmed>  in  tiie 
case  of  the  Southern  Railway  In  E^ntucky, 
etc.,  V.  Coulter,  Audltw.  A  careful  reading 
of  the  opinion  shows  that  tinse  various  cor^ 
poratlons  otmtended  tiiat  their  franchises 
were  not  liable  to  local  taxation,  for  rea- 
sons not  necessary  to  be  here  set  forth.  All 
of  these  propositions  of  law  were  dedded 
advwsely  to  them,  and  It  was  held  that  thdr 
franchises  were  liable  to  local  taxation  un- 
der tbe  statute.  The  question  raised  in  this 
case  was  not  Involved  In  tiiat  The  county 
of  Jefferson  was  not  a  party,  to  that  litiga- 
tion, and  the  question  as  to  whether  or  not 
it  was  entitled  to  have  ite  proportionate  part 
of  the  franchise  tax  of  the  Chesapeake  ft 
Ohio  Railway  Company  eertlfled  for  local 
taxation  was  not  and  could  not  have  been, 
Involved  therein.  What  the  court  decided 
was  that  those  counties  then  applytog  were 
entitled  to  tax  the  fnuichlsea  of  the  oorpora- 
tioiu.  bnt  it  was  nowhere  held,  etttier  by  ex- 
press language  or  implication,  tliat  any  coun- 
ty not  then  applying  not  entitled  to  tax 
them.  Tbe  court  undertook  to  decide  and 
did  dedde,  the  rlghta  of  the  counties  then 
before  it  but  not  the  righte  of  any  others. 
'Sbme  might  be  room  for  argument  that  the 
question  involved  In  this  case  was  adjudi- 
cated adversely  to  fb6  railroad  In  the  case 
dted,  but  not  tor  the  position  ttiat  it  was 
settled  in  Ite  favor. 

For  these  reasons,  the  judgment  dismiss- 
ing appellant's  petition  Is  reversed  for  pro- 
ceedings consistent  -vrith  this  opinion. 
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TWYMAN'S  ADM'R  T.  BOABD  OF  OOUN- 
CIUiEN  OF  FBA>'KFORT. 

(Court  of  Appeals  of  Eentneky.  Feb.  8. 1901.) 

MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL 
FUNCTIONS  —  NEQLIGENCB  —  LIABIUTY  — 
PUBLIC  HEALTH  —  CONTAQIOUS  DISEASES  — 
PESTHOX/SB  —  REMOVAL  —  PATIENTS  —  STAT* 
UTB8. 

1.  Where  a  city  was  aathorized  to  establish 
hospitals  and  make  ali  Decessarr  regalations  for 
the  protection  of  the  pablic  health,  and,  in  pur- 
suance thereof,  established  a  pesthouse  for  per- 
sons suffering  from  contagious  diseases,  acts  of 
the  dtj'B  officers  iu  maintaining  such  house, 
and  In  removing  thereto  plaintiffg  Intestete, 
who  had  smallpox,  and  in  caring  for  him  there 
antii  he  died,  were  acts  performed  bjr  the  <dtj 
in  its  public,  governmental  cnpacity,  and  not  in 
Its  corporate  and  private  capacity,  and  hence  It 
was  not  liable  for  negligence  in  tlie  performance 
thereof. 

2.  Where  a  dtr,  acting  in  Its  govemmental  i 
capacity,  passed  ordinances  for  the  care  of  j 

Eersons  baring  conta^oua  diseases  at  the  pest-  j 
ouse,  and  for  their  remoral  thereto,  the  city 
could  not  be  a  participant  In  the  negligent  acts 
of  its  officers  who  had  charge  of  the  enforce- 
ment of  such  ordinances. 

S.  Ky.  St.  1903,  fi  ti,  providing  that,  whenever 
the  death  of  a  person  shall  rcmilt  from  an  in- 
Jury  inflicted  by  negligence  or  wrongful  act, 
damages  may  be  recovered  from  the  person  or 
persons,  corporation  or  corporations,  causing  the 
same,  did  not  confer  a  right  of  action  against  a 
municipal  corporation  for  the  death  of  a  person 
occurring  as  the  result  of  an  act  done  in  the 
performance  of  a  govemmeotal  function  in  re- 
moving and  caring  for  such  person,  who  was 
suffering  from  smallpox,  at  the  irestbonse. 

Appeal  from  drcnlt  Ooart,  FrankUn  Ootin- 

ty. 

"To  be  offlclally  reported." 

Action  by  James  Twyman's  administrator 
against  the  board  of  coaacilmen  of  Frank- 
fort From  a  Judgment  In  favor  of  defend- 
ant sustaining  a  demurrer  to  the  complaint, 
plaintiff  ap[>eal8.  Affirmed. 

Jno.  W.  Ray  and  B.  G.  Willlanu.  for  appel- 
lant  Ira  Julian,  for  appellee. 

SETTLBl,  J. '  The  appellant  Wesley  Twy- 
man,  as  administrator  of  the  estate  of  James 
Twyman,  deceased,  sued  the  appellee.  City 
of  Frankfort  in  the  Franklin  circuit  court 
for  120,000  damages  for  the  death  of  his  In- 
testate, alleged  to  have  been  caused  by  the 
negligence  of  Its  police  officers  In  wrong- 
fully exposing  the  Intestate  to  Inclement 
weather  while  he  had  smallpox,  by  removing 
blm  from  a  comfortable  home  to  the  i>est- 
bouse  used  for  smallpox  patients,  which  was 
badly  crowded,  poorly  ventilated,  and  wholly 
unfit  for  the  purpose  for  which  It  was  used. 
It  was  averred,  in  substance.  In  the  petition, 
that  the  appellee,  as  a  dty  of  the  third  class. 
Is  empowered  to  enact  ordinances  to  prevent 
the  introduction  of  contagious  diseases  in  its 
corporate  limits,  to  adopt  quarantine  laws 
and  enforce  the  same  within  10  miles  of  Its 
limits,  establish  hospitals,  boards  of  health, 
and  make  all  iMceasary  regulations  for  the 

V 1.  Bss  Hanlelpal  Corporations,  voL  M.  Osnt.  JUk- 
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protection  of  the  pnbllc  health;  that.  In  pur- 
suance of  the  powers  enumerated,  the  appel- 
lee has  enacted  many  ordinances  for  the  pro- 
tection of  the  public  health,  and  It  has  es- 
tablished a  pesthouse  for  persona  afflicted 
with  contagions  diseases,  bnt  has  never  ap- 
pointed a  board  of  health,  for  which  reaaon 
it  directed  Its  mayor,  other  officers,  and 
agents  to  enforce  the  ordinances,  and  to  re- 
move any  and  all  persons  afflicted  with  small- 
pox to  its  pesthouse,  and  such  officers  and 
agents  acted  under  the  authority  thus  con- 
ferred in  doing  the  negligent  acta  complained 
of,  whereby  the  intestate  lost  hia  life.  A 
demurrer  was  filed  to  the  petition  by  appel- 
lee, and,  the  same  having  been  sustained  by 
the  lower  court  the  appellant  refused  to 
plead  further.  The  petition  was  theretqMu 
dismissed,  and  appellee  given  Judgment  for 
Its  costs. 

The  case  is  now  before  this  court  and  the 
only  question  presented  upon  the  appeal  Is. 
dqes  the  petition  state  a  good  cause  of  actl<m3 

If  the  acts  complained  of  In  the  petition 
were  done  by  the  appellee  In  the  effort  to 
protect  the  public  health,  which  Is  a  duty 
that  appertains  to  the  city  In  Its  public,  and 
not  In  Its  corporate  or  private,  capacity,  it 
would  seem  that  there  can  be  no  liability  up- 
on its  part  «ven  though  such  duty  was  negli- 
gently performed  by  those  to  whom  Its  per- 
formance was  entrusted.  "The  poww  or 
even  duty  on  the  part  of  a  municipal  ccopo- 
ration  to  make  provision  for  the  pnbllc 
health,  and  for  the  care  of  the  sick  and  des- 
titute, appertains  to  It  In  its  public  and  not 
corporate,  or,  as  it  Is  sometimes  called,  pri- 
vate, capacity;  and.  therefore,  where  a  dty, 
under  Its  charter,  and  the  general  law  of  the 
state,  enacted  to  prevent  the  spread  of  con- 
tagious diseases,  eBtablishes  a  hospital.  It  Is 
not  responsible  to  persons  Injured  by  reason 
of  the  misconduct  of  its  agents  and  em- 
ployte  therein.  *  *  *"  Dillon  on  Munici- 
pal Corporations,  H  977,  989.  981,  982.  City 
of  Richmond  t.  Long's  Adm'r.  17  Orat  37o. 
91  Am.  Dec.  461.  Sherboume  r.  Yuba  Coun- 
ty. 21  Cal.  113,  81  Am.  Dec  161.  Perhaps  no 
better  statement  of  the  law  on  this  subject 
can  be  made  than  Is  found  In  the  followiu:; 
quotation  from  15  Am.  &  Bbg.  Bncy.  of  Law. 
1141.  via.:  "While  the  difficulties  surround- 
ing all  attempts  to  state  a  rule  embracing  the 
torts  for  which  a  private  action  will  Ue 
nguinst  a  municipal  corporation  have  been 
often  deplored,  yet  It  Is  believed  that  the 
following  formula  Is  both  accurate  and  com- 
plete: So  far  as  municipal  corporations  of 
any  class,  and  however  Incorporated,  exer- 
cise powers  conferred  upon  them  for  pur- 
poses essentially  public— purposes  pertaining; 
to  the  administration  of  general  laws,  made 
to  enforce  the  general  policy  of  the  state- 
tbey  should  be  deemed  agenda  of  the  state, 
and  not  subject  to  be  sued  for  any  act  or 
omission  occurring  while  In  the  exercise  of 
•nch  power,  unless  by  statute  the  actton  be 
given.   In  reference  to  socb  matters  they 
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slioiiia  itand  ai  does  tbe  soverel^Dty  whose 
agency  they  are— subject  to  be  sued  only 
when  tbe  state,  by  statute,  declares  that  they 
may  be.  In  so  far,  however,  as  they  exer- 
cise powers  not -of  this  charact»,  Toluntarlly 
assumed — powers  Intended  for  the  private 
advantage  and  benefit  of  the  locality  and  its 
iiibabltant8--there  seemt  to  be  no  sofflAent 
reason  why  they  shoold  be  relieved  from  lia- 
bility to  suit,  and  measure  of  actual  damage, 
to  which  an  Indlvidoal  or  private  corporation 
exercising  the  same  powers  for  purposes  es- 
sentially private  would  be  liable."  We  find 
the  same  principle  announced  in  Tayl(&r  v. 
City  of  Owenaboro,  88  Ky.  271,  32  S.  W.  948. 
56  Am.  St.  Bepi  861,  wherein  It  la  said  by 
this  court:  **•  •  •  The  municipal  corpora- 
tion in  all  these  and  like  causes  represents 
the  state  or  the  public.  Tbe  police  officers 
are  Dot  the  servants  of  the  corporation,  and 
heuce  the  principle  of  respondeat  superior 
does  not  apply,  and  the  corporation  Is  not 
liable  unless  by  virtue  of  a  statute  expressly 
creating  the  liability.  *****  In  tbe  same 
case  It  is  further  said:  **The  above  principle 
is  sustained  by  an  almost  unbroken  line  of 
declslODB  of  the  courts  of  this  country,  and 
by  this  court  In  the  cases  of  Pollock's  Adm'r 
V.  Loidsville,  18  Bush,  221  [26  Am.  Bep. 
260];  Jolly's  Adm'r  v.  Hawesville,  89  Ky. 
279  [12  S.  W.  813];  Prather  v.  Lexington,  18 
B.  Mon.  6S9  m  Am.  Dec.  585]." 

We  do  not  regard  the  cases  of  Clayton  t. 
Menderson  <Ky.)  44  S.  W.  667.  44  L.  B.  A. 
474,  Paducah  v.  Allen  (Ky.)  63  S.  W.  981. 
and  McUraw  v.  Marlon,  98  Ky.  673,  84  a 
W.  18, 47  L.  B.  A.  693,  dted  by  counsel  for  ap- 
pelant, as  authorities  in  point.  The  two 
cases  first  mentioned  involved  the  illegal  ac- 
tion of  the  boards  of  councUmen  of  the  cities 
of  Henderson  and  Paducah  In  improperly  lo- 
cating pestbouses  In  violation  of  the  stat- 
*  ute,  thereby  creating  nuisances,  to  the  injury 
of  the  property  rights  of  contiguous  residents, 
and  endangering  the  lives  of  their  families; 
and  towns  and  d^es  can  always  be  held  lia- 
ble for  nuisances  created  or  maintained  by 
them.  And  In  the  case  last  mentioned, 
though  the  city  of  Marlon  was  held  liable  in 
damages  for  the  arrest  and  prosecution  of 
McGraw  for  peddling  without  license,  the 
arrest  was  made  under  a  void  ordloance, 
which  was  enacted  for  munlcli>al  revenue,  of 
which  the  city  of  Marion  was  the  sole  benefi- 
ciary. It  is  well  settled  that  a  dty  may  be 
held  liable  for  an  act  resulting  in  Injury  to 
another,  where  the  city  derives  some  special 
beoeflt  from  siicb  act.  Counsel  for  appellant 
relies  upon  Aaron  v.  Broiles,  etc.,  64  Tex. 
318,  53  Am.  Rep.  764;  Dallas  v.  Allen  (Tex. 
Ov.  App.)  40  S.  W.  824.  The  former  was  an 
action  against  the  board  of  health,  mayor, 
and  marshal  of  Ft.  Worth,  and  not  against 
the  dty;  and,  upon  the  state  of  facts  pre- 
sented. It  was  held  that  the  persons  sued 
were  liable.  We  have  been  unable  to  find  or 
«aamlne  the  case  of  Dallas  v.  Allen,  supra; 
but,  oonceding  that  the  Texa.8  doctrine  Is  o 


contended  by  counsel  for  appellant,  It  has 
not  been  accepted  in  tills  state,  and  is,  we 
think,  against  the  weight  of  authority  outside 
of  It 

We  are  unable  to  see  how  the  fallnre  <tf  the 
appellee  city  to  appoint  a  board  of  health  cau 
affect  the  qnestlon  under  consideration.  A 
board  of  health  would  be  but  an  Inatrumeut- 
allty  or  agency  in  the  hands  of  tbe  munldpal 
government  to  be  employed  in  protecting  and 
maintaining  the  public  health.  Any  other 
means  to  the  same  ead  that  would  prove  as 
effective  as  a  board  of  health  might  be  em- 
ployed by  the  city,  and  still  the  duties  to  be 
performed  would  be  such  as  grow  out  of  the 
exercise  of  powers  purely  governmental. 

It  Is  Insisted  for  the  appellant  that  the  ap- 
pellee  dty  participated  In  the  alleged  negli- 
gent acts  of  its  officers  In  the  manner  of  re- 
moving the  intestate  to  the  pesthouse,  be- 
cause it  directed  the  removal.  It  is  not,  how- 
ever, contended  that  the  city  coundl  gave 
any  special  direction  to  remove  the  Intestate 
to  the  pesthouse,  though  It  Is  conceded  that 
it  adopted  proper  ordinances  under  which  to 
care  for  the  public  health.  It  cannot  be  de- 
nied that  it  Is  the  duty  of  the  city  authorities 
to  enforce  these  ordinances  by  removing  those 
who  are  afflicted  with  contagious  diseasea  to 
the  place  provided  for  them.  We  fall  to  see. 
therefore,  how,  in  performing  these  duties, 
the  dty  can  become  a  participant  in  the  negli- 
gent acts  of  those  who  simply  have  In  hand 
the  removal  to  the  pesthouse  of  persons  thus 
afflicted.  At  most,  only  the  officers  or  agents 
guilty  of  such  negligence  may  be  held  liable 
therefor.  Taking  ail  that  la  alleged  in  the 
petition  to  be  true— and.lt  must  be  so  consid- 
ered for  the  purposes  of  the  demurrer— it 
shows  beyond  question  that  the  acts  com- 
plained of  were  such  as  appertained  or  were 
incidental  to  appellee's  duty  to  the  public, 
and  were  done  for  the  protection  of  the  public 
healtti.  The  power  exercised  was  therefore 
solely  for  the  public  good. 

Finally  it  is  Insisted  for  aK>ellaut  that  In 
any  event  ttils  action  was  authorized  by  sec- 
tion 6,  Ky.  St.  1903,  which  provides  ttuit 
"Whenever  the  death  of  a  person  shall  result 
from  an  injury  Inflicted  by  negligence  or 
wrongful  act,  then  In  every  such  case  dam- 
ages may  be  recovered  for  such  death  from 
tbe  person  or  persons,  company  or  companies, 
corporation  or  corporations,  their  agents  or 
servants,  causing  the  same.  •  •  •"  The 
statute  was  enacted  to  conform  to  section  241 
of  our  present  Constitution,  which  confers  the 
same  right.  We  cannot  believe  that  the  stat- 
ute and  provision  of  the  Gonstitntlou  supra 
were  Intended  to  give  a  right  of  action  against 
B  municipal  corporatlw  for  the  death  of  a  per- 
son occurring  as  the  result  of  an  act  done, 
as  In  this  case,  In  the  performance  of  a  duty 
which  the  municipality  owed  to  the  public, 
and  the  doing  of  which  was  but  tbe  exercise 
of  power  purely  governmental.  It  seems  to 
us  that  to  bold  otherwise  would  practically  do 
away  with  munldpal  authority  In  the  matter 


Digitized  by 


Google 


448 


78  SOUTHWBSTBBN  RBPOBTim. 


of  preserrlng  the  public  health,  which  would 
result  In  consequences  disastrous  to  the  pub- 
lic welfare,  and  ruinous  to  everj  dty  In  the 
state. 

For  the  reasons  Indicated,  th«  Judgment  Is 
afflrmed. 


SHEMWELL  t.  OWENSBORO  St  N.  R.  CO. 
(Coort  of  Appeals  of  Kentuck?.  Feb.  6,  1904.) 

MASTER  AND  SBRTANT—D  AUGER  OUS  FRBU- 
ISES— PROMISE  TO  REPAIR— EFFEUT—KNOWI*- 
EDQE  OP  SERVANT— ASS UyPTI ON  OF  RISK- 
CONTRIBUTORY  NEOLIQBNCE. 

1.  Where  plaintiff  was  injured  hy  the  falling 
of  the  roof  of  a  pumping  house  which  bad  be- 
come 80  defectlTe  that  It  was  unable  to  sustain 
plaintifTa  weight  when  he  went  upon  it  to  ez- 
tinguish  a  fire,  and  plaintiff  was  the  onl;  per- 
son employed  by  defendant  at  tbat  place,  plain- 
titTs  knowledge  as  to  the  condition  of  the  roof 
was  tbe  knowledge  of  his  employer, 

2.  Where  defendant  promised  to  repair  a  de- 
fective roof  over  a  pumping  station  where  plain- 
tiff was  the  sole  employe,  such  promise  did  not 
make  defendant  an  insurer  of  plaintiff's  safety 
during  the  time  reasonably  necessary  to  make 
the  repairs,  but  only  relieved  plaintiff  from  the 
charge  of  contributory  negligence  in  continuing 
at  his  work  with  knowledge  of  the  defective 
conditions,  unless  such  defects  were  so  obvi- 
ously dangerous  that  none  but  a  reckless  person 
would  veotnre  on  the  roof  until  repaired. 

S.  Where  itlalntlff,  employed  to  operate  a  rail- 
road [tnmplng  station,  notified  defendant  of  the 
defective  condition  of  the  roof  over  the  same, 
and  received  a  promise  that  It  should  be  re- 

E aired,  and  plaintiff  was  injured  by  the  coi- 
ipse  of  the  roof  while  he  was  walking  thereon 
within  a  week  after  the  promise  to  repair,  the 
expiration  of  such  time  wag  not  so  unreasonable 
as  to  deprive  plaintiff  of  the  right  to  continue 
to  voTlt,  relying  on  defendant's  promise  to 
make  repairs. 

4.  Where  plaintiff,  who  was  injured  by  the 
falling  of  the  roof  of  a  pumping  station  at  which 
be  was  employed  while  he  was  walking  thereon 
is  extinguishing  a  fire,  had  notified  defendant's 
superintendent  that  the  roof  was  defective,  but 
there  was  no  showing  that  such  notice  was  to 
the  effect  tbat  the  roof  was  so  defectlTe  as  to 
be  unsafe  to  go  upon,  it  would  be  presumed  that 
the  notice  referred  only  to  the  defects  affecting 
its  purpose  as  a  roof^  so  that  the  promise  to 
rf iiair  did  not  constitute  on  nndertaking  to 
make  the  roof  safe  to  walk  on. 

5.  Where  plaintiff  had  knowledjge  that  the 
roof  over  defendant's  pumping  station.  In  which 
plaintiff  was  the  sole  employ^,  was  unsafe  to 
go  itpon,  defendant's  promise  to  repair  the  roof 
eoula  not  reUeve  defendant  of  his  couttibntory 
negligence  In  going  on  It  before  It  had  been  re- 
paired, in  order  to  extinguisb  a  fire  which  had 
been  communicated  to  the  raof. 

6.  Where  plaintiff  was  injured  by  the  falling 
of  the  roof  of  a  pumping  station  in  which  he 
was  employed,  which  be  knew  to  be  defective 
and  daiiKorous  to  go  upon,  the  direction  of  de- 
fendant that  If  Rre  occurred  on  the  roof,  which 
plaintiff  could  not  reach  with  a  hose,  he  must 
go  on  the  roof  and  put  out  the  Bre,  did  not  re- 
lieve plaintiff  from  contributory  negligence  in 
going  on  the  roof,  before  it  bad  been  repaired, 
to  extinguish  a  fire. 

Appeal  from  Clrcnlt  Court,  Logan  County. 

"To  he  officially  reported." 

Action  by  W.  M.  Shemwell  against  the 

Owensboro  &  Kashvllle  Railroad  Company. 


S.  Sm  Usstsr  and  Servant,  voL  ti,  Csat  Dlc^  | 


From  a  Judgment  In  fuTor  of  defeadamfc 

plaintiff  appeals.  Affirmed. 

B.  B.  Drake,  for  appellant.  Browder  A 
Browder  and  R  D.  Warfldd*  for  appeUea 

O'REiAR,  J.  Appellant  was  the  keeper  of 
a  water  tank  and  pumping  house  on  app^ 
lee's  railway.  Ha  was  the  sole  agent  or 
servant  In  charge  of,  or  connected  with,  tbat 
place.  His  principal  duty  was  to  operate  the 
engine  that  pumped  water  into  a  large  tank 
fi*om  which  the  locomotlTes  were  supplied. 
He  alleges  that  on  an  occasion  the  smoke- 
stack of  the  boiler  connected  with  bis  en- 
gine became  so  out^t  repair  that  it  de- 
flected sparks  onto  tne  roof  of  the  little 
building  In  which  the  eugine  was  situated, 
setting  Are  to  the  roof;  tbat  he  went  upon 
the  roof  to  put  out  the  fire,  when  It,  by 
reason  of  Its  rotten  condition,  gave  way,  let- 
ting him  fall  to  the  ground  and  injuring 
him.  He  sued  the  railway  company  for  the 
damages  which  he  alleges  be  sustained  by 
reason  of  this  Injury.  The  negligence  of 
the  railway  company  of  which  he  complains 
Is  that  It  had  negligently  permitted  the  cot- 
erlng  of  the  roof,  which  was  made  of  boards 
or  plank,  to  be  and  become  rotten,  negligent- 
ly permitted  a  cap  of  covering  of  the  smoke- 
stack to  be  and  remain  so  that  sparks  were 
thrown  directly  upon  the  roof,  and  netfll'- 
gently  refused  to  furnish  proper  Are  hose 
"to  be  there  In  case  of  fire,"  and  negligently 
refused  to  repair  or  remedy  the  same  "after 
notice  repeatedly,"  though  It  had  promised 
to  do  so:  that  the  roof  caught  fire  liecause 
of  the  negligence  above  set  out;  and  that, 
because  of  the  absence  of  proper  Are  hose, 
he  was  compelled  to,  and  did,  go  upon  the 
roof  to  put  It  out,  as  above  stated.  Hla  pe- 
tition sets  out  that  while  he  was  "patting 
the  last  water  upon  said  burning  hoasetop, 
and  while  he  had  his  feet  securely  put  in 
an  opening  In  suld  roof,  and  which  he 
thought  was  sound  enough  to  hold  his  weight 
and  keep  him  from  falling,  said  foothold 
gave  way,"  etc.  A  demurrer  was  sustained 
to  the  petition.  An  amended  petition  was 
filed,  reiterating  many  of  the  averments  of 
the  original  petition,  bnt  amplifying  them  in 
some  particulars.  He  says  that  he  was  em- 
ployed to  look  after  and  protect  the  build- 
ings at  that  pumping  station;  that  he  be- 
lieved the  building  was  sufficiently  strong 
to  support  his  weight,  and  while  upon  the 
building,  attempting  to  put  out  the  fire,  "he 
placed  his  foot  upon  a  crossplece  or  beam  of 
said  building,  which  appeared  to  be  sound. 
BO  far  as  he  could  observe  or  had  any  way 
of  knowing,  and  which  he  alleges  that  de- 
fendant bad  permitted  to  remain  there  so 
long  that  it  had  become  rotten  and  onsafe 
Lhe  does  not  allege  tbat  defendant  was  nee- 
Itgeut  In  failing  to  learn  earlier  of  the  ac- 
tual condition  of  this  crossbeam],  all  of  which 
was  produced  by  the  said  act  of  the  defeud- 
ant  la  fiUllng  to  have  a  propar  and  aonnd 
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roof»  when  they  had  agreed  to  do  so,  aod 
vhen  they  had  been  Informed  of  its  rotten 
condition,  and  knew  of  same,  and  knew  oC 
Its  Increased  danger  from  fire."  He  alleges 
"that  defendant  did  know  tbat  all  tliese 
things  edsted,  and  promised  to  repair  same 
<tnij  a  few  da^s  or  within  a  week  of  said 
fire,  and  he  did  rely  upon  said  promise,  and 
continued  to  work  there,"  etc.  In  alleging 
iiKn«  svedflcally  the  knowledge  of  the  rail- 
way company  and  Its  promise  to  repair,  he 
further  says  In  the  amendment:  "The  said 
covering  of  said  engine  bouse  caught  Are  not 
more  than  a  week  prior  to  his  Injury,  but 
he  was  stabled  to  put  It  out  by  the  use  of 
a  hose;  tbat  he  then  went  to  the  supervisor 
of  bridges  or  water  stations,  or  at  least  to 
the  defendant's  agent  and  employ^  who  was 
bis  superior  and  In  control  of  said  water 
staUoDt  and  who  had  supervision  of  all  wa- 
ter' atatlons,  and  Informed  him  that  same 
had  been  aflre,  and  also  informed  blm  of  the 
dangerous  condition  of  the  building,  and  also 
Informed  him  tbat  he  had  been  able  to  put 
same  out,  and  also  informed  blm  of  the 
great  danger  of  a  recurring  fire,  and  the  pos- 
■tUe  destruction  of  said  bnlldlng  and  said 
machinery,  which  was  worth  $500  or  f 1.000; 
and  It  was  then  tliat  the  said  defendant,  by 
Its  mpertor  officer  and  supervisor  of  water 
■tatlona,  then  and  there  agreed  and  promised 
to  and  with  this  plalotia  to  repair  and  fix 
came,  and  Instructed  him  tbat  if  said  fire 
occurred  again,  and  he  conld  not  reach  same 
with  the  hose,  that  be  must  go  upon  said 
building  and  put  same  out."  These  are  the 
strongest  allegatloiiB  of  the  pleading  for 
and  against  appellant  upon  the  ^int  upon 
which  the  case  was  made  to  turn.  The  cir- 
cuit court  sustained  a  demurrer  to  this 
amendment  also.  Appellant  declining  to 
plead  further,  his  suit  was  dismissed,  and  he 
has  appealed. 

Under  our  code  system  of  practice,  the  ob- 
ject of  all  pleadings  Is  to  set  forth  the  facts 
upon  which  the  parties  rely  in  seeking  relief 
or  making  defense  and  to  Join  an  issue 
thereon.  Legal  conclusions  and  circumlocu- 
tory itat«nents  wlU  be  Ignored  in  f bvot  of 
facta  expUeitly  stated  in  testing  the  suffi- 
ciency of  the  pleadli^.  The  court  looks 
alone  to  the  well-pleaded  thcts,  and  applies 
the  law  thereto. 

Negligence  is  the  failure  to  do  something 
that  the  doer,  in  tbe  exercise  of  ordinary 
care^  khonld  have  done.  The  employer's  duty 
In  this  case.  It  Is  claimed  for  appellant,  was 
primarily  to  furnish  him  a  safe,  or  at  least 
a  reasonably  safe,  place  In  which  to  do  his 
work.  With  certain  recogfalzed  HmltatioDs, 
ttils  will  be  accepted.  The  two  latest  cases 
from  this  court  to  which  that  matter  Is  dis- 
cussed are  Pflsterer  t.  Peter  &  Co.  (decided 
Feb.  2,  1904)  78  S.  W.  460,  and  Wilson's  Ad- 
ministrator T.  Chess  &  Wymond  Co.  (this 
day  handed  down)  78  S.  W.  45.S.  Among 
these  limitations  are  these:  If  tbe  laborer 
knows  of  tbe  defectire  ctnidltlon  of  the  prem- 


Ises,  or  if  their  condition  is  so  obvious  that 
he  could  have  known  of  It  by  the  exercise  of 
ordinary  care  on  his  part,  he  assumes  the  risk 
of  Injury  arising  from  such  defect  Tbe 
promise  of  tbe  eiiq;>loyer  to  repair  will  be  no- 
ticed further  alimg.  But  In  no  state  of  case 
Is  tbe  employer  an  Insurer  of  tbe  safe  condi- 
tion of  his  premises.  His  undertaking  is  only 
an  implied  one.  The  defective  condition  must 
be  such  that  tbe  employer  actually  knew  of 
it,  or  by  the  exercise  of  ordinary  care  on  his 
part,  or  on  the  part  of  bis  servants  in  au- 
thority and  In  charge,  could  have  known  of 
it  before  he  Is  liable  therefor  to  a  servant 
The  law  Imposes  neither  an  Impossible  nor 
an  unreasonable  duty  upon  either  tbe  em- 
ployer or  the  employd.  Applying  these  prin- 
ciples to  tbe  facts  of  this  case  as  tbe  plead- 
ings- stand,  the  employer  did  know  actually 
of  the  defects  complained  of,  because  Its 
superintendent  of  bridges  and  water  stations 
bad  been  told  of  It  So  the  petition  alleges. 
It  further  shows  by  whom  and  when  he  was 
told,  to  wit,  about  a  week  before  tbe  acci- 
dent, and  by  the  plaintiff  himself.  As  tbe 
petition  as  amended  does  not  show  that  ai>- 
pellee  had  any  other  knowledge  or  means 
of  knowledge  as  to  conditions  at  this  pump 
station  than  it  acquired  through  appellant 
the  case  Is  considered  alone  In  tbat  aspect 
Plaintiff  was  the  only  p^son  there,  or  re- 
quired to  be  there,  so  far  as  tbe  pleadings 
show,  representing  appellee.  Tbe  eyes,  ears, 
Judgment  opinion,  and  ecp^ience  of  Its  em- 
ployfi  in  clia^  is  Its  way  of  learning  such 
things.  The  law  therefnre  Imputes  to  the 
corporation  Jut  what  these  representotlves 
see,  hear,  and  know  in  the  course  of  their  re- 
spective duties,  as  affecting  tlw  condition  of 
its  property  and  appliances.  Appellaot  be- 
ing the  sole  person  present  at  the  wat^  sta- 
tion representing  appellee,  his  .knowledge 
would  be  its  knowledge,  and  therefore  bis 
n^gence  would  he  its  negligence,  as  be- 
tween tt  and  third  persons.  When  appel- 
lant reported  the  conditions  to  bis  superior, 
with  a  view  of  shifting  his  responsibility  to 
his  employer,  as  between  themselves,  on  ac- 
count of  conditions  there,  his  Recital  of  the 
conditions  to  bis  superior  became  the  knowl- 
edge of  the  employer,  as  affecting  Its  duty 
to  appellant  Consequently  appellee  knew 
Just  what  appellant  told  bis  superior  about 
these  conditions.  Besides,  the  defective 
smokestack  and  insufficient  fire  hose,  he  says 
he  told  his  superior  that  tbe  roof  was  rotten. 
He  does  not  say  that  he  told  him  just  how 
rotten  it  was.  But  presumably  be  told  blm 
tliat  it  was  so  rotten  tbat  It  was  inadequate 
fOT  the  purposes  for  which  It  was  Intended, 
namely,  to  turn  sunshine  and  rain,  and  was 
more  liable,  by  reason  of  Its  condition,  to 
ignition  from  the  sparks  falling  from  tbe 
smokestack.  The  language  of  the  petition 
indicates  tbat  this  was  tbe  probable  extent 
of  appellant's  Information  to  tbe  superin- 
tendent Bn^  if  he  in  fact  told  the  superin- 
tendent that  it  was  so  rotten  as  not  to  bear 
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the  weight  of  a  man,  appellant  had  just  the 
same  inforaiatlon  on  that  subject  that  the 
aaperintendent  had,  viz..  what  appellant  had 
seen,  and  his  opinion  and  Judgment  based 
thereon.  Then,  If  appellant,  with  aa  much 
aetDBl  knowledge  of  the  condition  of  the  roof 
aa  his  employer  had,  went  npon  the  roof,  and 
was  Injured  by  reason  of  Its  defects,  the  em- 
ployer Is  not  liable  to  him.  If,  on  the  other 
band,  neither  of  them  actually  knew  of  the 
real  condition  of  the  roof— the  appellant,  be- 
canae  he  had  not  sufficiently  Inspected  It,  and 
the  employer,  because  its  agent  In  charge 
(appellant  himself)  had  failed  to  notify  it  of 
the  condition— the  employer  la  not  liable,  be- 
cause ordinary  care  on  its  part  was  to  re- 
quire an  Inspection  and  repmrt  on  the  condl- 
ttons  by  its  only  servant  in  charge.  Its  fail- 
ure consequently  to  exercise  that  care  was 
because  appellant  had  himself  failed  to  ex- 
ercise ordirary  care  in  acquainting  himself 
of  the  condltiona  and  reporting  It  The  em- 
ployer's knowledge  is  theoretical— in  fact, 
an  Imputed  knowledge.  It  was  bound  to 
come  through  the  head  of  some  employ^; 
the  petition  does  not  show  that  it  was  the 
duty  of  any  other  employe  than  plaintiff 
himself  to  ereoi  examine  that  buil^g.  In 
fac^  be  says  he  was  employed  "to  look  after 
It"  which  means  to  care  for  It  as  the  person 
In  charge.  The  knowledge  of  the  owner  can- 
not rise  aboTe  his  source  of  information.  As 
between  the  employer  and  third  persons,  it 
is  true,  there  will  be  Imputed  to  the  former 
all  that  his  servant  in  authority  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  about  It  But  as  Itetween  the  em- 
ployer and  the  very  servant  who  was  solely 
In  the  custody,  and  whose  duty  It  was  to 
know  and  report  the  exact  conditions  to  the 
master,  their  knowledge  as  to  conditions  arte- 
log  while  the  premises  are  in  the  custody  of 
that  servant  must  of  necessity  be  the  aam^ 
particularly  In  the  absence  of  any  showlDg 
that  the  master  had  otlierwlse  acquired 
knowledge  on  the  sul^ect. 

It  Is  instated,  bowerer,  as  the  master  had 
promised  to  repair  the  defect  and  had  re- 
quested the  serrant  to  in  the  meantime  con- 
tinue In  tbs  use  of  the  premises,  that  the 
risk  then  and  thereby  became  tiie  master's 
for  a  reasonable  length  of  time.  One  week 
after  such  promise  Is  not  an  unreasonable 
length  of  time  within  whldi  the  servant 
might  properly  iiave  relied  on  the  master  to 
make  the  repairs  required  In  this  case.  But 
the  rule  Is  not  u  seems  to  be  assumed,  that 
the  master  meantime  becomes  an  insurer  to 
the  servant  of  the  safety  of  the  premises. 
He  does  not  It  relieves  the  servant  of  the 
charge  of  contributory  negligence  in  the  mat- 
ter of  continuing  at  his  work  with  knowledge 
of  the  defective  conditions,  unless  such  de- 
fects are  so  obTlously  dangerous  aa  tbat  none 
bat  a  reckless  person  would  Tonture  nptm 
them.  In  the  latter  case  the  servant  ^ot- 
wlttutandlng  the  master's  promise  to  r^alr, 
himself  takes  the  hanrd  of  his  folly.  Mel- 


lott  L.  &  N.  B.  Co.,  101  Ky.  21%  40  S.  W. 
696;  Wood  on  Master  ft  Servant,  f  826: 
Shearman  ft  RedSeld  on  Negligence,  |  214; 
G.,  C.  ft  S.  F.  R.  Oo.  T.  Brentford  (Tex. 
Sup.)  23  Am.  St.  Rep.  S77,  15  S.  W.  561,  and 
note  p.  385,  23  Am.  St  R^  Missouri  Fur- 
nace Go.  T.  At>eDd,  107  Ul.  44,  47  Am.  Rq». 
425;  Qureka  Oo.  t.  Bass,  81  Ala.  20a  8 
South.  216.  60  Am.  Rep.  152. 

In  the  instant  case,  appellant  as  has  been 
suggested,  probably  notified  his  superior  ot 
the  defects  la  the  roof  only  as  affecting  Its 
purpose  as  a  roof.  If  appellant  had  been  in- 
jured by  the  roof  falling  in  upon  him  (and 
that  danger  bad  not  been  a  patent  aoe),  cr 
by  reason  of  its  leaky  condition,  he  would 
have  been  protected  against  the  damages. 
But  it  is  not  shown  or  claimed  that  be  noti- 
fied bis  superior  that  the  roof  was  so  rottrai 
as  to  be  unsafe  to  get  upon,  and  therefore 
there  was  no  promise  or  undwtaklng  by  tlie 
superintendent  to  repair  anch  a  defect  or  to 
take  the  consequences  npon  the  employer 
meantime.  The  promise  to  repair,  and  tbe 
assnmptioD  of  consequences  during  repairs 
for  a  reasonable  time,  necessarily  are  refer- 
red to  the  particular  defects  which  the  par- 
ties were  discussing.  On  the  other  hand.  If 
the  notification  by  appellant  was  that  the 
roof  was  unsafe  to  go  upon,  knowle^e  of 
that  fact  was  with  appellant  and  no  ivomlsH 
to  repair  could  relieve  him  of  the  contriljii 
tory  negligence  of  going  npon  It  while  It  w.is 
In  that  condition.  For  If  It  was  that  unsafe. 
It  meant  It  would  give  way  under  the  weljcht 
of  a  man,  and,  if  It  gave  way,  it  was  almost 
Inevitable  that  he  would  be  hurt  by  tbe 
fall.  Nor  'does  the  direction  of  a  master  to 
the  servant  to  place  himself  in  an  obTlonaly 
dangerous  situation— one  that  none  bat  a 
reckless  p«rson  would  assnme— relieve  the 
servant  of  his  own  negligence  In  aeUns, 

Tbe  Judgm^it  la  affirmed. 


PFI8TBREB  t.  1.  H.  PBTIDB  ft  GO. 
(Gonrt  of  Appeals  of  Keatueky.  VA.  3;  1904.) 

HASTBR  AND   SBRVANT-UNSAFE  PLAOK  TO 
WORK— EQUAL  MEANS  OF  KNOWK^ 
BDOB-INSTRUCTIOHS. 

1.  The  right  of  an  employs  to  reeoTsr  for 
Injuries  caused  by  the  fall  of  a  platform  on 
which  he  was  standing  is  not  affected  by  the 
fact  that  he  had  equal  means  with  his  employer 
of  knowing  that  it  had  not  been  constroctad  iu 
a  reaBonably  safe  manner. 

2.  Id  an  action  for  personal  injuries  to  as 
employ^,  wherein  defendant's  liability  depended 
solely  on  whether  he  had  provided  plaintiff  -with 
a  safe  place  to  work,  an  instmctioQ  that  plain- 
tiff assumed  the  ordinary  risks  of  bis  emplo;- 
ment,  and  that  If  attended  with  danger,  it  was 
neressary  to  exercise  ordinary  care  to  avoid 
injury,  was  Inapplicable  to  the  case,  tbongh  on- 
objectionable  as  an  abstract  statement  of  law. 

Appeal  from  Olrcult  Court  leUmaa  Oonn- 
ty.  Common  Pleas  Division. 
rCio  be  officially  reported." 


L  Bm  Haster  and  Ssrvaat.  v«L  K  Coat.  Dfs.  i 
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ActlOQ  bj  Heniy  Pflsterer  against  J.  H. 
Peter  &  Co.  From  a  Judgment  for  defend- 
ants,  plaintiff  appeals.  Beversed. 

Gardner  &  Moxley  and  Camtb,  ChatterBoa 
A  Blitz,  tor  appellant.  O'Neal  ft  O'Neal,  for 
appellees. 

BTTBNAM,  O.  3.  TbiB  action  waa  tvovglit 
tbe  appellant,  Henry  Pflsterer.  against 
tbe  appellees  Joseph  H.  Peter  &  Oa  to  re- 
cover damages  for  a  personal  Injury  which 
resulted  to  him  from  the  falling  of  a  scaffold 
on  which  he  was  standing  while  In  their 
soTloe,  whkb  it  la  alleged  was  cauaed  b7 
tbe  negligence  of  the  defendants  In  Its  con- 
stniction.  There  la  no  dispute  as  to  tbe 
facts,  which  may  be  stated  briefly  as  follows: 
On  the  80th  of  May,  1002.  the  plaintiff  and 
Lee  Bal^  laborers  In  the  employ  of  the  de- 
fendants^ were  directed  to  aealst  Dletsch, 
their  foreman.  In  placing  a  large  stone  sUU 
weighing  about  1,000  poands.  In  the  doorway 
of  a  school  buUtUng.  Tbe  doorway  was  Im- 
mediately orer  a  similar  <q>enlng  bito  the 
basement  of  the  building,  which  was  about 
S  feet  de^,  and  tbe  excavation  extended  out 
sereral  feet  In  front  of  tbe  building.  Three 
Iron  lintels,  0  inches  wide,  bad  been  laid 
aide  by  side  across  the  opening,  the  ends  of 
which  rested  i^on  the  walls  of  tbe  building, 
find  four  courses  of  brlcfc  were  laid  on  top  of 
them  to  bring  tbe  wall  up  to  the  pi^t  where 
the  stone  doorsin  was  to  be  placed.  The 
front  lintel  projected  about  IH  inches  beyond 
the  face  of  the  brick  wall,  leaving  about  8  or 
3U  Inches  on  the  wall  which  was  ctivered  by 
conrses  of  bridL  The  Iwlck  bod  carriers, 
who  bad  been  onployed  1^  the  brick  masons, 
had  used  two  wooden  Joists.  20  feet  long,  2^ 
Inches  thick,  and  12  inches  wide,  laid  one  on 
tbo  top  of  tbe  otber.  as  a  gangway.  One  end 
of  Oiese  Joists  rested  on  tbe  projectloo  of 
tbe  iron  lintel  and  the  other  on  tbe  ground, 
■panning  the  excavation  below.  Dietsch,  ap- 
pellees' foreman,  took  these  Jtflsts  apart  and 
laid  three  of  them  side  by  aide,  using  the  pro- 
jection of  the  Untel  aa  a  rest  for  the  end 
next  to  tbe  bidding,  and  allowing  tlie  other 
end  to  rest  on  the  ground.  Stebs  were  driv- 
en at  tbe  end  on  flie  groosd  to  prevoit  tfa^ 
slipping,  and  a  trestle  was  placed  under  th«n 
to  prevent  them  from  swagglng,  and  by  bis 
direction  this  platform  waa  used  as  a  place  to 
stand  on  while  they  were  engaged  in  lifting 
tbe  stone  ftorn  the  gronnd  below  and  placing 
It  on  file  wall.  Abont  the  time  they  got  the 
atone  alU  ao  that  tliey  coold  place  it  in  posi- 
tion, the  Iron  lintel  on  which  the  platform 
rested  turned  over,  and  that  end  of  the  pUtt- 
fram  went  down,  precipitating  the  men,  stone 
Bill,  and  four  courses  of  brick  into  tbe  exca- 
vation below.  The  atone  f^  vpaa  one  of 
appellant^s  hands,  crushing  it  very  badly. 
Upon  the  trial  the  defendant  J.  H.  Peter  tea- 
tlfled  that  he  had  nothing  to  do  with  the 
placing  of  the  Iron  lintels  or  tbe  brlckwork; 
that  Ub  contract  only  covered  the  stonework 


H.  PBTfiR  ft  Ca  4fil 
> 

on  tbe  building;  that  before  sending  tb« 
plaintiff  and  hla  fweman  to  place  the  sill  he 
bad  gone  out  and  looked  at  the  wall  to  see 
whether  it  was  ready  to  recti ve  the  slU.  when 
be  discovond  that  the  iron  lintels  had  been 
laid  with  their  flat  aide  down,  instead  of  on 
edge,  as  they  were  usually  placed;  that,  If 
they  had  been  properly  placed  by  the  brick- 
masons,  a  doaen  men  could  have  stood  on 
the  platffHrm,  and  the  lintel  would  not  have 
tnmed  over.  Dletsch  also  teatifled  that 
whm  he  went  out  to  place  the  sill  he  noticed 
that  the  lintels  were  laid  flat  As  the  lintels 
were  cowed  lay  four  courses  of  brick,  one 
standing  on  the  platform  could  not  see  how 
mnch  of  the  lintel  rested  on  tbe  wall,  but  by 
going  into  file  baaement  and  looking  19  Ibli 
fact  conld  be  easily  asontalned.  Plaintiff 
testlfled— and  his  testimony  Is  nncontradlct- 
ed-HliBt  he  had  had  no  experience  In  build- 
ing scaffolds,  and  that  be  did  not  dlacorer 
tbat  tlie  Untels  wore  laid  flat,  instead  of  be- 
ing placed  on  edge,  and  that  he  would  not 
liave  known  tbat  they  were  not  in  proper 
poeitlon  it  Ills  attrition  had  been  called  to 
the  matter,  or  that  th^  wou}d  have  been 
stronger  if  placed  on  edge.  There  Is  proof 
that  he  assisted  in  driving  the  stobs  at  the 
end  of  the  Joists  which  rested  on  -Qie  gronnd 
by  direction  of  Dletsch.  The  trial  resul1»d 
in  a  vwdlct  and  Judgment  in  favor  of  tlie  de- 
fendants, and  upon  this  appeal  It  Is  Insisted 
tliat  the  court  erred  In  instructions  Nos.  1, 
2,  and  8  given  to  tbe  Jury  over  the  objection 
of  the  plaintiff,  and  which  read  aa  foUowa: 
'*0.)  Gentiemen  ot  tiie  Jury,  the  conrt  In- 
structs yon  that  It  waa  tbe  dnty  of  the  de- 
fendants Peter  ft  Gor  to  furnish  a  reaaonably 
aafe  place  tox  the  plaintiff  to  do  his  work  In. 
Now.  if  yon  believe  from  the  evidence  that 
tile  scaffolding  on  which  plaintiff  vaa  work- 
ing at  the  time  complained  of  waa  not  In  a 
reasonably  safe  condition  for  plaintiff  to  do 
bis  work,  and  tbat  tbat  foct  was  known  to 
the  defendants,  <v  any  of  them,  or  any  agent 
of  thehn,  auperlOT  In  authority  to  plaintiff,  or 
by  tbe  exerdae  of  ordinary  care  they  or  any 
of  them  could  have  known  that  it  was  not 
in  a  reasonably  safe  condltimi,  If  it  was  so; 
and  If  yon  further  believe  from  the  evldmce 
Hut  such  fact  if  it  did  exist  was  not  known 
to  tbe  plaintiff,  or  tiiat  he  did  not  have  equal 
means  of  knowing  the  same  with  tlie  def<md- 
anta,  and  that  by  reason  of  it  not  being  In 
a  reasonably  safe  conditkm.  If  it  waa  ao, 
plaintiff  waa  precipitated  and  Injured— tiien 
you  ahould  find  for  tbe  plaintiff  nnlesa  yon 
believe  from  tbe  evMence  that  tbe  plaintiff 
was  guUly  of  contributory  negligence  in 
whldi  event  you  sboidd  find  tar  the  defend- 
ants. (2)  But,  gentlemen,  if  yon  believe  that 
the  scaffolding  was  in  a  reasonably  safn 
condition,  or  if  you  believe  that  It  was  not 
in  a  reastmably  aafe  condition,  tbat  it  waa 
not  known  to  be  so,  or  by  the  exercise  of  or 
dlnarj  care  could  not  have  been  known  to  be 
■0^  by  tbe  defttdantB,  or  any  of  them,  or  Ito 
agenta  superior  in  authori^  to  plaintiff,  or  It 
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you  believe^  «Ten  though  It  was  not  in  a  rea- 
sonably safe  condition,  that  such  fact  was 
known  to  the  plaintiff,  or  that  he  bad  equal 
means  of  knowing  the  same  with  the  defend- 
ants, then  you  should  find  for  the  defendants. 
(3)  The  court  further  instmcts  yoa  that  when 
the  plaintiff,  Pflstero',  entered  into  the  em- 
ployment of  the  defendants  J.  H.  Peter  ft 
Co.,  be  undertook  to  assume  all  risks  ordi- 
narily attendant  upon  such  employment,  and, 
it  necessarily  attended  with  danger,  It  was 
his  duty  to  exercise  ordinary  caxe  and  to 
STOld  being  injured." 

These  instructions  are  predicated  upon  the 
general  proposition  that  If  the  information 
of  the  master  and  servant  as  to  the  place  of 
work  are  equal,  and  If  both  are  either  with- 
OQt  fanlt  or  in  equal  fault,  the  servant  can- 
not recover  damages  of  the  master;  or,  in 
other  words,  that  while  the  law  impoaea 
upon  the  master  the  duty  of  providing  the 
servant  a  reasonably  safe  place  In  which  to 
work,  an  equal  and  corresponding  duty  also 
rests  upon  the  servant  to  know  that  the 
place  is  safe.  This  was  undoubtedly  at  one 
time  rul^  In  Bngland,  and  in  some  of 
the  American  states,  notably  South  Oaro- 
lina,  Maine,  Massachusetts,  New  York,  New 
Jersey,  and  MlsslsslppL  But  it  found  no 
permanent  abiding  place  In  the  Jurisprudence 
of  most  of  the  American  states,  and  has  been 
distinctly  repudiated  time  and  again  by  the 
federal  courts  and  by  this  court  The  early 
case  of  Bogenachutx  t.  Smith,  84  Ky.  S30,  1 
S.  W.  678,  seems  to  squint  In  this  direction, 
and  cites  some  English  and  American  deci- 
sions whicb  undoubtedly  support  the  rule 
contended  for.  But  the-opinlon  In  that  case 
does  not  approve  the  doctrine  in  all  cases,  as 
the  learned  Judge  who  wrote  the  opinion, 
in  winding  up  the  discussion  of  the  case  on 
this  question,  says:  **We  do  not  mean  to 
decide  that  there  may  not  be  cases  where 
the  aorvant  bas  the  right  to  rely  upon  the 
Judgment  of  the  master  as  to  the  safety  of 
the  premises  or  the  material  to  be  used  or 
that  the  servant  is  bound  to  Inform  himself 
aa  to  them."  And  in  numerona  subsequent 
opinions  the  doctrine  tuts  be«i  disaffirmed, 
and  the  rule  announced  that  the  duty  of  fur- 
nishing reasonably  aafe  tools,  materials,  and 
place  to  work  was  primarily  on  the  master, 
and  that  the  servant  was  under  no  duty  to 
discover  such  defects,  and,  unless  he  knew 
of  theh;  existence,  or  they  were  patent  and 
obvious  to  a  person  of  Ills  experience  and 
undi^rstondlng,  that  he  would  not  be  pre- 
cluded from  recovery.  In  LonlsTllle  &  Nash- 
ville a  B.  Oo.  T.  Foley,  04  Ky.  224.  21  S.  W. 
88^  tiie  court  said:  'The  rule  requiring  an 
employer  to  provide  reasonably  safe  and  suit* 
able  machinery  and  aj^llances  for  the  use 
of  employes,  and  to  keep  them  In  reasonable 
repair  while  beipg  used,  la  so  Just  and  fair 
that  it  has  never  been  called  In  question  by 
this  court  But  if  an  employer  may  in  eroy 
case  escape  liability  tor  an  injury  to  a  sub- 
ordinate  employA  by  reason  of  the  defectin 


machtoery  or  appliances  provided  A>r  his 
use  merely  because  the  latter  does  not  shoA* 
be  exercised  care  and  diligence  to  discover 
the  character  and  condition  thereof;  the  role 
would  not  amount  to  much  as  either  an  In- 
centive to  the  employer  to  do  his  dnty  or 
protection  to  the  employA  agolnat  personal 
injury.  The  limit  of  Inquiry  in  such  a  case 
aa  this  is  whether,  aa  a  matter  of  fact,  the 
employe  did,  before  exposing  himself  to  dan- 
ger, know  the  machinery  or  implemento 
causing  the  injury  to  be  defective.  The 
rule,  of  course,  does  not  apjdy  where  ex- 
amination and  inspection  is  in  the  line  of 
the  employe's  duty."  In  the  Ashland  Coal 
&  Iron  &  By.  Co.  v.  Wallace,  101  Ky.  826. 
42  8.  W.  744,  48  8.  W.  207,  the  court  said: 
"The  degDee  of  care  required  of  the  master 
and  the  servant  In  particular  cases  is  gen- 
erally different.  While  each  Is  required  to 
exercise  that  degree  of  care  In  the  perform- 
ance of  bis  duty  which  a  reasonably  prndent 
person  would  use  under  like  clrcomstancea, 
the  primary  duty  on  tbe  part  of  the  master 
to  use  care  to  furnish  a  reasonably  safe  place 
for  the  servant  Is  more  important  than  tbe 
duty  of  the  servant  to  use  reasonable  care 
to  protect  himself.  •  •  •  The  servant 
has  the  right  to  presume,  when  directed  to 
work  in  a  particular  place,  that  the  master 
has  performed  this  duty,  and  to  proceed 
with  his  work  relying  upon  this  presump- 
tion." The  same  doctrine  Is  announced  In 
LoulBvUle  &  Nash.  R.  H.  Oo.  v.  Vestal.  106 
Ky.  461,  49  6.  W.  204;  Champion,  etc.  Co. 
V.  Carter  (Ky.)  61  S.  W.  16;  Vandyke  v. 
Packet  Co.  (Ky.)  71  8.  W.  441;  Crabtree 
Coal  Biinlng  Co.  v.  Sample's  Adm*r  (Ky.)  72 
S.  W.  24:  Covington  SawmUl  &  Mfg.  Co.  v. 
Clark  <^.)  76  8.  W.  848.  And  in  Adaiiia 
Expreas  Company  v.  Smith  (Ky.)  72  8.  W. 
752,  it  was  expressly  held  that  the  trial  court 
properly  refused  to  Inatmct  tbe  Jury  that 
if  the  servant  bad  equal  means  of  knowledge 
with  the  master,  It  was  not  liable,  upon  the 
ground  that  it  waa  the  duty  of  the  master 
to  furnish  a  reasonably  safe  place  to  woA 
in,  and  it  was  not  the  duty  of  the  aonrant  to 
get  off  of  a  platform  and  Inspect  it  from 
underneath.  In  Baltimore  ft  Ohio  Railroad 
Ckk  V.  Baugh.  148  U.  8.  886,  18  Sup.  Ct.  921, 
87  Ij.  Ed.  772,  the  court  said:  "A  masta 
employing  a  servant  impliedly  engages  with 
him  that  the  place  in  which  he  la  to  -work 
and  the  tools  or  machinery  with  vtaicb  he 
is  to  work  or  by  wbich  he  is  to  be  surround- 
ed shall  be  reasonably  8af&  It  Is  the  mas- 
ter who  is  to  provide  the  place  and  tiie  tools 
and  the  machinery,  and  when  he  employs 
one  to  enter  into  his  service  he  Impliedly 
says  to  him  that  there  Is  no  other  danger 
In  the  place,  the  tools,  and  the  machinery 
than  such  as  Is  obvious  and  necrasary.  Of 
course,  some  places  of  work  and  some  ktods 
of  machinery  are  more  dangerous  than  oth- 
ers, but  that  Is  something  which  Inheres  In 
the  thing  Itself,  whicb  is  a  matter  of  neces- 
sity, and  cannot  be  obviated.  But  within 
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such  Umlta  tba  master  who  proTldea  tbe 
place,  the  tools,  and  the  machinery  owes  a 
poaitlTe  duty  to  hla  employ^  In  respect  there- 
to. That  positive  dcty  does  not  go  to  the 
extent  of  a  guaranty  of  safety,  but  It  doea 
require  that  reasonable  precautions  be  taken 
to  secure  safety,  and  It  matters  not  to  the 
employs  by  whom  that  safety  Is  secured,  or 
the  reasonable  precautions  therefor  taken. 
He  has  a  right  to  look  to  the  master  for  the 
discharge  of  that  duty;  and  if  the  master, 
Instead  of  discharging  it  himseU,  sees  fit  to 
have  it  attended  to  by  others,  that  does  not 
change  the  measure  of  obligation  to  the  em- 
ployd,  or  the  tatter's  right  to  Insist  that  rea- 
sonable precaution  shall  be  taken  to  secure 
safety  in  these  respects."  The  A.  &  E.  En. 
of  Law,  Tol.  20,  p.  55  (2d  Ed.),  admirably 
epitomizes  the  law  In  these  words:  "Mas- 
ters owe  to  their  servants  the  duty  of  pro- 
vidiiiff  them  a  reasonably  safe  place  in  which 
to  work  and  of  maintaining  It  In  a  reasona- 
bly safe  condition  during  the  employment, 
baviog  regard  to  the  character  of  the  serr- 
Ices  required  and  the  dangers  that  a  rea- 
sonably prudent  man  would  apprehend  un- 
der the  ch-cumstances  of  each  particular  case. 
This  Is  a  positive  dnty  which  the  master 
owes,  and  Is  not  one  of  the  perils  or  risks 
assumed  by  a  servant  in  his  contract  of  em- 
ployment, and  the  servant  Is  entitled  to  rely 
on  the  assumption  that  the  master  has  per- 
formed the  work  imposed  on  him  by  law  of 
providing  a  reasonably  safe  place  to  work. 
But  if  the  place  Is  unsafe  because  of  the  na- 
ture of  the  work,  and  the  servant  suiTers  in- 
Jury  In  consequence  thereof,  he  cannot  hold 
the  master  liable,  providing  reasonable  pre- 
cautions were  taken  by  the  master  to  avoid 
injury.  The  risk  of  injury  from  such  cause  is 
one  of  the  risks  assumed  by  the  servant;  or. 
If  the  place  is  obviously  unsafe,  so  as  to 
charge  the  servant  with  knowledge  thereof, 
and  he  nevertheless  enters  on  the  work,  he 
assumes  the  risk."  Applying  this  rule,  mas- 
ters liave  been  held  liable  for  negligence  in 
the  construction  of  scaffolds  and  platforms 
erected  as  a  safe  place  for  the  use  of  the 
servant  See  Manlng  t.  Hogan,  78  N.  Y. 
615;  HcNamara  r.  MacDonough,  102  Cal. 
575,  36  Paa  941;  Rice,  etc.,  Malt'  Qo.  v. 
Paulaen,  SI  111.  App.  123.  We  are  of  the 
opinion  that  instructions  1  and  2  are  errone- 
ons  in  so  far  as  they  deny  plaintiff  the  right 
to  recover  If  he  bad  equal  means  with  the 
master  of  knowing  that  the  platform  had  not 
been  constructed  In  a  reasonably  safe  man- 
ner. 

While  the  third'  Inatmctfon  is-  not  objec- 
tionable as  the  abstract  statement  of  the  le- 
gal proiHMltlon,  it  does  not  fit  the  facts  of 
this  cause.  The  law  imposed  upon  the  plain- 
tiff the  duty  of  exercising  ordinary  care  for 
bis  own  safety,  not  knowingly  to  expose  him- 
self to  unnecessary  and  obvious  risks,  when 
be  accepted  emidoyment  from  the  defendant; 
bat  he  did  not  assume  risks  that  were  no- 
known  to  trim,  and  which  were  not  necenari- 


ly  Incident  to  his  emploj-ment;  nor  risks 
which  tlie  defendant  by  the  exercise  of  or- 
dinary care,  could  have  guarded  against  It 
Is  the  duty  of  a  servant  to  obey  the  reason- 
able demands  of  hla  master,  and  he  had  the 
right  to  believe  that  he  would  not  be  re- 
quired to  Incur  risks  growing  out  of  the 
negligent  construction  by  the  defendant  of 
the  scaffolding  upon  which  he  was  required 
to  stand  in  performing  the  work  in  obeying 
the  orders  of  his  master. 

For  errors  pointed  out  the  Judgment  Is 
reversed,  and  cause  remanded  for  proceed- 
ingB  consistent  with  this  opinion. 


WILSON  T.  OHBSS  ft  WTMOND  00. 
(Court  of  Appeals  of  Kentncky.  Feb.  5, 1904.)' 

IHJUBT  TO  SERVANT— SAFE  PLACB-DUTIBS  OF 
MASTER— INHERENT  DANQERS-^AS- 
BUMPTION  OF  RISK. 

1.  Willie  a  master  la  booud  to  tamlsh  a  rea- 
sonably safe  place  for  bis  servant  to  work,  the 
master  is  not  bound  to  make  the  place  abso- 
lutely safe,  nor  to  insare  the  servant  against 
the  ordinaiy  risks  incident  to  the  nature  of  the 
employment 

2.  Defendant,  as  a  part  of  Its  cooperage  plant, 
maintained  a  large  vat  open  at  the  top.  filled 
with  water  heated  to  about  the  boiliug  point, 
in  which  kegs  were  soaked  so  that  the  staves 
could  be  bent  into  a  peiinaaent  curved  shape 
without  breaking  them.  Ice  had  formed  near 
the  tub,  making  It  dangeroiiB  for  persons  to 
stand;  and  plaintiff,  whose  duties  were  to  place 
unfinished  kegs  in  the  water,  was  iojnred  by 
faliiug  into  the  tank  while  engaged  in  his  work. 
Seld,  that  lu  the  absence  of  any  evidence  of 
defendflot's  assurance  that  the  place  was  safe, 
or  of  any  promise  to  provide  other  appliances 
to  protect  plaintiff  from  falling  into  the  vat, 
plaintiff  assumed  the  risk  thereof,  and  was  not 
entitled  to  recover. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Law  and  Equity  Division. 

"To  be  officially  reported." 

Action  by  Charles  Wilson,  administrator, 
against  the  Chess  &  Wymond  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.  Affirmed. 

Matt  O'Ooberty,  B.  H.  Yoong.  M.  W. 
Bipy,  and  C  Wade,  for  app^ont  Flrtle. 
Traboe  ft  Cox,  for  appellee. 

O'REAB,  J. .  This  appeal  la  from  a  Judg- 
ment rendered  upon  a  verdict  returned  In 
favor  of  appellee  under  a  peremptory  In- 
struction. The  action  was  brought  by  Wil- 
son, a  minor  about  18  years  old,  by  bis 
guardian,  for  damages  sustained  by  Wilson 
about  November  21,  1898,  in  falling  into  a 
tank  of  boiling  water  at  appellee's  stave  fac- 
tory. In  ills  petition,  plaintiff  complained 
that  alongside  of  the  tank  where  he  was 
working,  ice  had  formed,  making  It  dan- 
gerous for  him  to  stand.  His  duties  were 
to  place  unfinished  kegs  In  the  water  In  the 
tank,  where  they  were  boiled  or  soaked  ao 
that  the  staves  could  be  bent  Into  permanent 
curved  shape  without  braaUng  them.  The 


_5 1.  Sea  Mostor  sad  Ssmnl,  vol.  U,  Out  Dig.  H 
17^  660, 


Digitized  by 


464 


rS  SOUTHWESTBBN  RBPORTBR. 


negligence  alleged  against  appellee  la  that  It, 
as  master  and  employer,  did  not  furnish 
suitable  and  proper  covering  or  protection 
Cor  tlie  tank,  to  guard  plaintia  against  fall- 
ing Into  the  -water,  and  In  permitting  the  ice 
to  be  and  remain  where  plaintiff  had  to 
stand  in  doing  tils  work.  It  is  claimed  that 
the  duty  of  the  master  was  to  furnish  the 
laborer  u  safe  place  In  which  to  work.  The 
tank  In  question  was  about  10  feet  long  by 
G  feet  wide  by  3%  feet  deep.  It  was  built 
of  wood,  and  its  top  was  entirely  open.  The 
water,  which  mostly  filled  it.  was  heated 
with  steam  to  about  a  boiling  heat.  By 
nitillug  wooden  slats  across  the  top  of  the 
tank,  leaving  space  enough  to  put  In  and 
take  out  the  kegs,  It  would  have  made  the 
situation  much  safer  for  the  workman. 

The  duty  of  the  master  to  furnish  a  safe, 
or  reasonably  safe,  place  In  which  the  labor- 
er may  do  his  work,  is  frequently  either  mis- 
understood or  misapplied.  In  the  first  place, 
the  master  Is  not  required  to  furnish  an  ab- 
solutely safe  place.  If  the  work  is  in  and 
of  Itself  dangerous,  the  master  does  not  In- 
sure against  such  danger.  On  the  contrary, 
there  Is  nothing  better  settled  than  that  the 
servapt  assumes  the  ordinary  risks  and  ha;s- 
ards  Incident  to  the  character  of  his  work. 
Whatever  may  be  the  moral  obligation  rest- 
ing Upon  those  who  employ  people  In  hazard- 
ous work  to  furnish  them  the  safest  possible 
means  to  protect  them  from  injury,  the  law 
does  not  forbid  a  laborer's  undertaking  a 
hazardous  employment  with  full  knowledge 
of  Its  dangers,  if  he  wants  to.  If  he  does, 
the  law  leaves  the  risk  upon  him,  for  he  has 
assumed  It  There  is  no  feature  of  the  law 
of  negligence  better  settled  than  this.  The 
contrivance  In  use  In  this  case  was  of  the 
simplest  kind.  It  was  merely  a  large  vat 
or  tub,  plainly  open  at  the  top.  The  lowest 
order  of  Intelligeuce  of  a  rational  man  would 
have  comprehended  that  boiling  water  would 
scald  the  fiesh  If  it  came  in  contact  with  It, 
and  that  Ice  was  slippery.  The  conditions 
were  openly  visible  to  the  laborer.  He  had 
only  to  use  his  eyes,  and  his  most  common 
experience,  and  his  earliest  Instincts,  to  ful- 
ly appreciate  the  danger  of  his  position. 
There  was  no  assurance  by  the  master  of  the 
safety  of  the  place,  even  If  such  assurance, 
under  the  drcumstancos,  could  have  shifted 
the  liability.  There  was  no  promise  by  the 
master  to  provide  other  appliances  of  great- 
er safety— no  promise  to  repair.  Under  these 
circumstances,  the  servant  assumed  the  dan- 
gers of  his  employment  He  cannot  there- 
fore, recover  from  the  employer  damages 
growing  out  of  them.  Kelley  v.  Barker  As- 
phalt Co.  (Ky.)  20  S.  W.  271:  G  A  O.  &  S.  W.  R. 
Co.  T.  McDowell  (Ky.)  24  S.  W.  607;  Mellott 
V.  U  &  N.  R.  Co.,  101  Ky.  212.  40  S.  W.  600; 
McGhee.  Rec.,  t.  Bell  (Ky.)  39  S.  W.  823; 
McCormIck  H.  M.  Co.  v.  Liter  (Ky.)  68  8.  W. 
761;  Pllflterer  v.  Peter  &  Co.  (dedded  Feb. 
2,  30O4)  73  S.  W.  450. 

Judgment  affirmed. 


LYON'S  EX'X  et  al.  v.  LOGAN  OOUNTT 
BANK'S  ASSIGNEE. 

(Coort  of  Appeals  of  Kentucky.   Feb.  S.  1204.) 

BVIDHINCB— TESTIMONY  AQAINST  DBCBDENT- 
AFPIDAVIT  PURQINO  CLAUf— WAIVKBr-VOID 
JUDGMENT  —  REVERSAL  —  CLKRICAL  lOS- 
FRISION— DEMAND  AGAINST  FBBSOHAZ.  REP- 
RESENTATIVE. 

1.  Though,  under  CSv.  Code  Prae  I  006^  sab- 
sec.  2,  a  party  cannot  testify  for  himsdf  cm- 
ceniins  transactions  bad  by  him  with  one  wlw 
is  dead,  the  cashier-  of  a  bank,  who  ha.s  no  pei^ 
soual  interest  in  it,  but  is  merely  its  agent,  nuy 
testify  in  an  action  bj  its  as^gne*  avaint  • 
decedent's  estate. 

2.  In  an  action  on  a  claim  against  a  decedfiit'* 
estate,  the  failure  to  object  thereto,  before  au- 
swer,  on  the  ground  that  the  demand  and  affi- 
davit purging  the  claim,  required  by  Ky.  &(- 
1903,  H  3870-3872.  had  not  been  made,  wai  s 
waiver  of  tiucb  demand  and  affidavit. 

3.  Under  Civ.  Code  Frac.  fi  763,  providing  tlut 
a  void  judgment  shall  uot  be  reversed  od  ap- 
peal till  a  motion  to  set  It  aside  shall  have  been 
made  and  overruled  by  the  trial  coort,  wber* 
such  a  motion  lias  been  made,  but  not  acted  on. 
the  judgment  cannot  be  reversed. 

4.  The  reudering  of  judgment  against  intaot 
defendants  for  whom  no  defense  was  made  be- 
ing, under  the  express  provlmon  of  Cir.  Code 
Prac  (  617,  a  clerical  mlsprieiont  is  not,  under 
the  express  provisions  of  section  S19,  a  groaad 
for  appeal  till  it  is  presented  and  acted  on  io 
the  circuit  court. 

5.  Though  Ky.  St  1903.  I  3884,  prohibits  the 
recovery  of  any  Interest  accruing  after  tlw  deaib 
of  a  debtor  muMa  the  claim  be  verified  and  de- 
manded of  Us  personal  representative  within  a 
year  after  Us  appointment  ia  a  suit  begun  on  ■ 
note  several  yeai-s  after  the  maker's  death  this 
question  cannot  be  raised  for  the  first  time  on 
appeal,  where  the  record  simply  fails  to  ahow 
affirmative,  without  plea  calnng  It  out,  diat  a 
demand  was  made  within  the  year. 

Appeal  from  Circuit  Oonrt  Logan  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  the  Logan  County  Bank's  st- 
slgnee  agatnat  T.  3.  I^n'a  ezecntilz  and  out- 
ers on  a  note.  Prom  a  Judgment  for  the 
plaintiff,  defendants  appeal.  Affirmed. 

R  B.  Drake,  for  appellants.  J.  G.  Brnw- 
der.  W.  P.  Standldge,  and  W.  F.  Browder. 
for  appellee. 

O'REAB,  J.  In  this  suit  by  the  bank's  as- 
signee against  the  estate  of  Its  deceased 
debtor  the  cashier  of  the  bank  is  a  compe- 
tent witness  against  the  decedent's  estate. 
It  was  not  shown  that  the  cashier  bad  any 
personal  interest  in  the  bank.  He  was  mere- 
ly its  agent  Although  a  party,  subject  to 
certain  exceptions,  cannot  testify  fbr  himself 
concerning  transactions  had  by  hfm  with 
one  who  Is  dead  when  the  testimony  la  offer- 
ed to  be  used,  the  agent  of  such  party  Is  un- 
der no  such  disability.  Section  606,  aubsec 
2,  Civ.  Code  Prac;  Cobb's  Adm'r  v.  Wolf, 
06  Ky.  418.  29  S.  W.  303.  In  addition,  the 
testimony  of  the  cashier,  so  tar  as  It  was 
material,  related  to  original  book  entries 
made  by  him  contemporaneously  with  thf* 
transactions  about  which  be  was  testifyio;:. 

2.  There  does  not  oppear  In  the  record  th*- 
statutory  affidavit  purging  the  claim.  Sef> 
tions  3870-3872,  Ky.  St  1908.  An  Issoe  wa« 
formed  as  to  the  merits  of  tlie  defense,  with 
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ont  objection  haTlng  been  made  becanae  the 
affldarlt  and  demand  had  not  been  made. 
No  objection  seems  to  have  been  made  on 
this  account  till  after  tbe  Judgment  That 
was  too  late.  The  failure  to  make  tbe  objec* 
tlon  before  answer  filed  was  a  waiver  of  the 
demand  and  afSdaylt  required  by  those  sec- 
tlona.  Usher's  BU'rs  t.  Flood  (Ky.)  17  8.  W. 
132;  Tipton's  Adm*r  t.  Richardson  (Ky.)  54 
S.  W.  738;  Lyttle  v.  Davidson  (Ky.)  87  S.  W. 
34;  Stix  T.  Eiver80le*B  Adm'r.  106  Ey.  518.  60 
S.  W.  832;  TbomaiT  Vbtr  r.  Thomas,  15  B. 
Men.  178. 

3l  a  nonresident  Infant  defendant  does  not 
appear  to  have  been  bronght  before  tbe  court. 
If  tbe  allegations  of  the  petition  are  tme 
(and  they  are  not  denied  by  the  appellants, 
whom  they  directly  affect  on  this  point),  she 
has  no  Interest  In  the  case.  But,  of  course, 
wltliont  her  presence  her  Interest  could  not 
be  conclusively  adjudged.  The  Judgment 
was  rendered  notwithstanding.  While  there 
was  a  motion  to  set  aside  the  Judgment,  the 
record  does  not  show  that  tbe  motion  has 
been  acted  upon.  Tbe  Jadgmeot,  in  so  far 
as  It  affects  tbe  interests  of  the  nonresident 
Infant,  is  probably  void.  Section  763.  Civ. 
Code  Prac,  provides  that  snch  void  Judg- 
ments shall  not  be  reversed  on  appeal  until 
a  motion  to  set  aside  or  modify  it  should 
have  been  made  In  the  Inferior  court  and 
oTcmiled.  Tbe  failure  of  the  circuit  court 
to  act  on  the  motion  deprives  this  court  of 
any  Jurisdiction  to  reverse  the  Judgment  for 
the  reason  stated. 

4.  There  were  two  infant  defendants  be- 
fore the  court  for  whom  no  defense  was 
made.  Tbe  rendering  of  -  the  Judgment 
against  them  before  defense  was  a  clerlca) 
mlsprtslon.  Section  517,  OIv.  Code  Prac.  Bnt 
by  section  616,  Id.,  It  is  provided:  "A  mis- 
prision of  tbe  clerfe  shall  not  be  a  ground 
for  an  appeal  until  tbe  same  shall  have  been 
presented  and  acted  upon  In  the  circuit 
court" 

6.  Tbe  suit  upon  the  note  was  begun  sev- 
eral years  after  the  death  of  tiie  maker  and 
of  the  qualification  of  his  personal  represen- 
tattTe.  Section  3884,  Ky.  St.  1903.  prohibits 
the  recovery  of  any  interest  accruing  after 
tiie  death  of  the  debtor,  unless  the  claim  be 
verified  and  demanded  of  his  personal  rep- 
resentative within  one  year  after  hla  ap- 
iwlntment  If  tbe  personal  representative  la 
the  only  person  to  be  affected  by  it  he  may 
waive  such  demand.  Cronlnger  v.  Marthen. 
83  Ky.  662.  However.  In  this  case  there  is 
neither  pleading  nor  proof  that  tbe  verified 
donand  was  not  made  as  required  by  the 
8te.tDte.  Merely  falling  to  find  evidence  Id 
the  record  that  It  was  made  is  not  sufficient 
to  condemn  tbe  claim  for  interest.  Usually 
evidences  of  demand  of  payment  with  the 
statutory  aflMavlt  are  not  pleaded,  for  they 
form  no  part  of  .the  original  cause  of  actfon. 
^fo^t  for  that  reason,  unless  the  answer 
made  some  such  defense,  are  they  pertinott, 
or  Mcflowfy  to  be  filed.  It  ta  too  late  to 


make  that  question  for  the  first  time  In  this 
court  upon  a  record  which  simply  falls  to 
show  afflnnattvely— without  plea  calling  it 
out— that  a  demand  was  made  within  the 

year. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  affirmed. 


SOOTTISH  SECURITY  OO.'S  RBCBITBR 

V.  STARKS. 

(Court  of  Appeals  of  Kentacky.   Fdt>.  11.  1004.) 

CORPORATION-SUBSCRIPTION  FOR  STOCK— RK- 
I^SB-WHAT  LAW  OOVBRNS— VARTINQ 

WRirraN  aorbbhbnt  by  parol. 

1.  Where  one  subscribed  tar  stock  merely  to 
enable  the  other  sntBcribers  to  Incorporate,  and 
after  snch  incOTporation  he  was  released  from 
the  BabscriptioQ  by  the  unanimous  consent  of 
the  other  subscribers,  and  while  tbe  corporatloa 
had  no  outstanding  debts,  the  release  w  vaUd, 
and  snbseqaent  creditors  cannot  complain. 

2.  Tbe  validity  of  the  cancellation  of  a  sub- 
scription to  the  stock  of  a  corporation  whose 
chief  office  Is  in  the  state  la  governed  by  the  law 
oc  tbe  state,  though  the  incorporation  was  under 
the  laws  of  another  state. 

3.  It  immaterial  whether  a  release  ot  an 
liability  under  a  written  subscription  for  stock 
was  in  parol  or  otherwise. 

Appeal  from  Circuit  Court  Jefferson  (boun- 
ty. Common  Pleas  Division. 

"To  be  officially  reported." 

Action  by  W.  T.  Newman,  Jr.,  receiver  of 
the  Scottish  Security  Company,  against  John 
P.  Starks.  From  a  Judgment  in  favor  ct 
defendant  plaintiff  appeals.  Affirmed. 

Bingham  &  Davis  and  W.  M.  Thum*  for 
appellant   A.  J.  Carroll,  for  appellee. 

SBTTLB,  J.  The  appellant  W.  T.  New- 
man, Jr.,  as  receiver  of  the  Scottish  Security 
Company,  sued  the  appellee,  John  P.  Starks, 
In  the  lower  court,  upon  an  alleged  unpaid 
subscription  for  20  shares  of  the  capital  stock 
of  the  company  named,  the  amount  claimed 
being  ¥1,800.  The  trial  was  by  Jury,  and  a 
verdict  was  found  for  the  defendant  upon 
which  Judgment  was  entered  dismissing  the 
petition  and  allowing  appellee  bis  costs. 
The  appellant's  motion  for  a  new  trial  was 
overmied,  and  the  case  is  here  by  appeal. 

The  defense  Interposed  by  the  answer  was 
In  substance  that  the  appellee  was  never  In 
fact  a  subscriber  to  the  capital  stock  of  the 
Scottish  Security  Company,  although  his  sig- 
nature appeared  to  Its  articles  of  Incorpora- 
tion as  a  holder  of  20  shares  of  Its  stock,  but 
that  the  only  purpose  of  bis  so  appearing,  as 
distinctly  understood  between  himself  and 
the  incorporators,  who  were  then  the  only 
Btockholdriv,  was  to  enable  the  company  to 
become  Incorporated  under  the  laws  of  West 
Virginia,  and  to  effect  an  organization;  and, 
further,  that  no  stock  was  ever  Issued  to  or 
paid  for  by  him.  nor  was  It  so  Intended,  and 
that  he  had  no  connection  with  the  officers 
or  business  of  the  company  after  Its  organi- 
zation, and  was,  by  consent  of  all  the  stock- 
holders, releasMl  firom  his  subscription  to  the 
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capital  stock  of  the  oompany.  Tbe  matters 
of  defense  averred  in  tlie  answer  were  de- 
nied by  reply. 

Tbe  facts  presented  by  the  record  appear 
to  be  as  followB:  D.  H.  WUson,  W.  O.  Oow- 
pa-,  Alex  Stewart,  and  I^athan  Wolf,  desiring 
to  organize  the  Scottish  Security  Oompany, 
requested  tbe  appellee  to  Join  with  them  In 
the  enterprise,  wblch  be  at  first  seemed  will- 
ing to  do,  but  later  he  attended  a  meeting 
held  them,  at  which  he  informed  them 
that  upon  full  consideration  of  the  matter  he 
had  made  np  his  mind  not  to  take  stoc^  In 
the  company,  or  part  In  Its  organization,  bnt, 
in  view  of  tbe  representations  of  the  persons 
named  that  the  articles  of  incorporation  had 
bem  already  prepared  containing  his  name 
as  one  of  tbe  incorporators,  appellee  was 
Induced  to  sign  the  paper  that  it  might  be 
forwarded  to  West  Virginia,  and  tbe  Incor- 
poration effected  under  the  laws  of  tliat  state, 
without  delay;  but  this  act  npon  his  part 
was  with  tbe  distinct  understanding  and 
agreement  that  he  did  not  thereby  become 
a  stockholder  In  the  company,  or  liable  for 
the  stock,  or  any  part  thereof,  set  opposite 
his  name,  and  In  fact  that  he  was  then  re- 
leased from  Its  {Miyment  As  stated,  the  real 
parties  In  Interest  were  D.  H.  Wilson,  W.  0. 
Cowper,  Alex  Stewart,  and  Nathan  Wolf. 
The  names  of  Stewart  and  Wolf  do  not, 
however,  appear  In  the  articles  of  Incorpora- 
tion, for  the  reason  that  under  the  laws  of 
West  Virginia  It  was  necessary  that  two  of 
the  incorporators  be  residents  of  that  state; 
therefore  the  names  of  Edward  Carder  and 
D.  S.  Guthrie,  residents  of  that  state,  and 
clerks  In  the  office  of  Its  Secretary  of  State, 
were  put  in  the  articles  of  Incorporation  with 
those  of  Wilson,  Cowper,  and  Starks,  In  the 
place  of  Alex  Stewart  and  Nathan  Wolf,  each 
of  the  incorporators  being  represented  In  tbe 
articles  of  Incorporation  as  having  taken  20 
shares  of  stock.  Upon  being  Incorporated, 
the  company  was  organized  at  a  meeting 
taeld  in  Charleston,  W.  Va.,  at  which  meeting 
appellee^  to  ^ect  the  organization  of  tbe 
company,  was  elected  a  member  of  Its  board 
of  directors.  He  was  not  at  that  meeting, 
but  gave  his  proxy  to  another  to  represent 
blm.  The  chief  office  of  the  company  was  to 
be  and  was  kept  In  Loizlsvllle,  Ky.,  and  at 
tbe  first  meeting  there  held  the  appellee  was 
present  and  tendered  bis  written  resigna- 
tion as  a  director  €i  the  company,  according 
to  the  previous  nnderstandlng  and  agree- 
ment, though  the  resignaUoh  does  not  seem 
to  have  been  formally  acted  on  until  the  fol- 
lowing meeting,  when  It  was  duly  accepted. 
In  the  meantime  Carder  and  Gutlule  bad,  at 
tbe  meeting  In  West  Virginia,  transferred 
to  Stewart  and  Wolf  the  stock  set  opposite 
tbelr  names  In  the  articles  of  incorporation, 
and  the  stock  over  against  the  name  of  ap- 
pel  lee  In  that  Instrument  was  never  Issned  to 
blm,  but  was  divided  among  and  issned  to 
WiluD,  Cowper,  Stewart,  and  Wolf,  as  they 
bad  agreed  with  appellee  should  be  don^  and 


fliey  paid  to  the  company  10  per  cent  of  the 
face  value  thereof,  via..  9200.  Later,  one 
share  each  was  issued  to  Stewart's  wife  and  a 
relative  of  Wolf.  But  at  the  time  appellee 
signed  the  articles  of  Incorporation  the  only 
real  stockholderti  of  the  company  were  Wil- 
son, Cowper,  Stewart,  and  Wolf,  the  stock  of 
the  latter  two  having  been  subscribed  in  tbe 
names  of  Oarder  and  Outhrle,  and  the  same 
persfHiB  were  in  fact  the  only  stockholders  of 
the  company  when  the  release  of  appeUeev  If 
be  ever  was  a  stockhotdw,  was  consummat- 
ed, when  the  20  shares  of  stock  soivosed  to 
have  been  subscribed  by  him  were  divided 
among  the  other  stockholders  named.  It  was 
never  contemplated  1^^  the  parties  that  any 
of  the  stock  staonld  be  tssned  to  or  paid  for 
by  aiKwllee.  It  also  appears  that,  at  tbe 
time  of  the  distribution  among  the  real  stock- 
holders of  the  20  shares  that  had  been  placed 
opposite  his  name  in  the  articles  of  incorpo- 
ration, the  company  had  not  done  any  bn^ 
oess  b^ond  effecting  an  oiganlxatlon,  not 
had  It  contracted  any  debts. 

Upon  tbe  facts  thus  presented  the  question 
arises,  was  the  release  of  tbe  appellee  from 
tbe  payment  of  the  20  shares  of  stock  legal? 
Or,  In  other  words,  is  he  liable  for  the  20 
shares  of  stock,  or  any  part  thereof?  There 
can  be  no  question  under  tbe  evidence  but 
that  all  tbe  stockholders  of  the  company  con- 
sented to  tbe  cancellation  of  the  appellee's 
subscription,  and  bad  the  20  shares  of  stock 
Intended  for  him  Issned  to  themselves.  In  1 
Cook  on  Corporations,  |  108,  It  Is  said:  "A 
subscriber  for  stock  in  a  corporation  cannot 
obtain  a  cancellation  of  his  subscription  ex- 
cept by  tbe  unanimous  consent  of  the  other 
subscribers.  Even  a  majority  of  the  stock* 
holders  cannot  withdraw  and  refuse  to  pro- 
ceed. These  rules  are  Just,  and  based  upon 
a  sound  public  policy.  By  nnanimona  con- 
sent of  tbe  Btockboldera  a  sobscrlptlon  may 
be  canceled,  and  a  subsequent  creditor  of  the 
corporation  cannot  complain."  Tbe  doctrine 
supra  seems  to  be  recognized  In  Qathil^t 
etc.,  T.  Oil  City  I^nd  Co.'8  Receivw  (Ky.)  66 
S.  W.  168,  though  tbe  facts  In  that  case  were 
unlike  those  of  the  case  at  bar. 

The  lower  court  gave  but  one  Instruction 
in  this  cas^  which  was  as  follows:  **Tbe 
court  instructs  the  jury  that  when  tbe  de- 
fendant John  P.  Starks,  signed  the  articles 
of  incorporation  of  the  Scottish  Security  Com- 
pany, he  became  a  subscriber  for  20  shares 
of  the  capital  stock  of  said  company,  and 
they  should  find  for  the  plaintiff  in  the  sum  at 
$1,800,  with  interest  from  the  12th  day  of 
November,  1001,  unless  tbey  shall  believ* 
from  the  evidence  that  after  the  said  com- 
pany was  Incorporated  «ll  of  the  paeons 
then  holding  or  owning  etotA  In  said  com- 
pany agreed  or  consented  that  the  defend- 
ant should  not  be  held  npon  his  said  sub- 
scription, and  that  the  20  shares  of  stock 
subscribed  for  by  him  was  by  reason  of  the 
said  agreement  or  consent  If  sncfa  there  was, 
Issued  to  other  pttsons,  and  that  the  com- 
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IMU17  did  not  then  have  anj  outstanding 
debts.  If  such  Is  the  fact,  then  they  should 
Bnd  for  the  defendant"  We  thhik  this  In- 
strnction  submi^ed  to  the  jury  In  explicit 
terms  the  only  question  of  fact  necessary  to 
be  decided  by  them,  consequently  no  other 
Instructions  were  necessary. 

The  fact  that  the  cancellation  of  appellee's 
subscription  was  not  effected  according  to 
the  laws  of  West  Virginia  Is,  in  our  (pinion, 
entitled  to  no  weight.  The  chief  office  of  the 
company  seemed  to  be  in  Louisville,  this 
state;  at  any  rate,  the  meetings  of  its  board 
of  directors,  with  one  exception,  were  held  in 
that  city,  and,  If  the  release  of  the  appellee 
was  effected  according  to  the  laws  of  this 
state,  we  think  It  legal  and  binding. 

The  case  here  la  not  one  in  which  the  ap- 
pellee Is  seeking  to  avoid  the  execution  of 
a  contract  by  relying  upou  a  contemporane- 
ous parol  agreement  contradictory  of  a  writ- 
ing, but  he  Is  relying  upon  the  fact  that  the 
contract  was  executed  and  his  release  ef- 
fected, whereby  all  liability  under  the  con- 
tract, If  any  existed,  was  discharged.  It 
seems  to  ua.  therefore,  to  be  Immaterial 
whether  the  agreement  resulting  In  his  re* 
lease  was  In  parol  or  otherwise.  The  fact 
remains  that  the  release  resulted,  and  that 
the  company  by  reason  thereof  Issued  to  oth- 
ers stock  which,  but  for  the  release,  appellee 
would  have  been  entitled  to.  How  can  ap- 
pellant compel  the  payment  by  appellee  of 
the  subscription  to  Its  capital  stock  when  )t 
Is  not  In  his  power  to  issue  to  him  the  cer- 
tlflcate  of  stock  to  which  he  would  have  been 
entitled  In  the  event  of  such  payment? 

Being  of  the  opinion  that  the  record  dis< 
closes  no  error  that  la  pr«]adicial  to  the 
rights  of  tSie  aroellant,  the  Judgment  to  af- 
firmed. 


PnUJZTS  T.  BOARD  OP  EDUCATION  OF 
MBTHODIST  CHURCH. 

(Court  of  Appeals  of  Kentockr.   Feb.  11,  1904.) 

VIlilr-TRnST  FOR  BDUOATIONAL  FITRPOSBS— 
PKRPETniTY— VAUDITT. 

1.  A  will  giving  real  and  personal  property  to 
a  trustee,  to  be  inrefited  for  educational  pai^ 
poses,  bat  the  principal  to  be  kept  Invested  and 
only  the  interest  need,  does  not  suBpeod  the 
power  of  alieoatiOD,  withbi  K7.  St.  1903,  i  2360, 
prohibiting  such  saBpensIon,  there  being  no  re- 
qnirement  that  the  identical  property  be  preserv- 
ed bj  the  tmstee. 

2.  Under  Ky.  St  1908.  %  317,  providing  that 
all  devises  for  the  benefit  of  edocatlooal  initl- 
tctions  shall  be  valM  If  they  point  out  with  rea- 
sonable certaiaty  the  purpose  of  the  charity  and 
the  beneficiaries  thereof,  a  trust  for  educational 
pnrpoMS  is  not  void  as  bdng  a  perpetnlty. 

Appeal  from  drcnlt  Court,  Boyd  County. 

"Not  to  be  offlcUIIy  reported." 

ProceedlngB  by  James  Pulllns  against  the 
Board  of  Education  of  fbe  Kentucky  Annual 
Conferaice  of  the  Methodist  Eptsc(val  Church 
to  have  the  will  of  B.  D.  Calllhan,  deceased, 
declared  void.  From  a  Judgment  sustaining 

f  r  Bm  PerprtaltlM,  voL  »,  Gaat  Dig.  |  H. 


the  validity  of  the  will,  Pulllns  appeals.  Af- 
firmed. 

D.  W.  Steele,  Jr.,  for  appellant  Proctor  A 
Mal«i,  for  appellee. 

BURNAM,  C.  J.  We  are  asked  by  the  ap- 
pellants, heirs  at  law  of  R.  D.  Calllhan.  de- 
ceased, to  hold  the  bequest  made  by  him  to 
appellee,  the  Board  of  Education  of  the  Ken- 
tucky Annual  Conference  of  the  Methodist 
Episcopal  Church,  In  codicil  No.  1  of  his  will, 
void  as  a  perpetuity,  under  section  2360  of 
the  Kentucky  Statutes  of  1903.  The  codicil 
Is  as  follows:  "I,  R.  D.  Calllhan,  being  of 
sound  and  disposing  mind,  do  hereby  ratify 
and  confiirm  the  above  will  executed  by  me 
on  the  8rd  day  of  July,  1894,  exciting  the 
third  Item  tho'eto,  which  I  do  hereby  revoke 
and  cancel,  and  substitute  this  codicil  num- 
ber one  In  place  of  said  third  Item,  viz. 
after  the  payment  of  all  my  just  debts  and 
all  the  costs  of  execnting  this  will,  It  is  my 
will  and  desire,  and  I  do  hereby  give,  devise 
and  bequeath  all  the  retidae  of  my  estate 
bttth'real  and  personal  unto  the  Board  of 
Education  of  the  Kentucky  Annual  Confer- 
ence of  the  Methodist  Eplsccnial  Church,  the 
same  to  be  held,  Invested  and  managed  by 
said  Board  as  other  funds  constituting  the 
Educational  fund  of  said  Conference  are  held, 
Invested  and  managed,  except  that  the  prin- 
cipal sum  derived  by  said  Board  under  the 
provisions  of  this  will  shall  be  kept  invested 
and  the  Interest,  used  from  year  to  year  only 
to  help  pay  the  current  expenses  of  the  Ash- 
land Collegiate  Institute,  now  owned  and 
managed  by  said  Board  at  Ashland,  Ken- 
tucky, or  to  help  pay  the  current  expenses 
of  some  school  established  by  said  Board  at 
Ashland,  Kentucky,  or  Louisa.  Kentucky,  or 
at  some  point  intermediate  between  Ashland 
and  Louisa.  Kentucky,  instead  of  the  Ash- 
land Collegiate  Institute,  but  In  no  event 
shall  either  the  principal  sum  or  the  interest 
thereof  be  Invested  or  nsed  to  pay  the  ex- 
penses of  any  school  established  by  said 
Board  at  any  other  jralnt  than  those  named 
In  the  codicil,  and  in  case  said  Board  falls, 
neglects,  or  refused  to  maintain  said  Ash- 
land Collegiate  Institute,  or  some  like  school 
In  its  stead  at  the  points  named  in  this 
codicil,  otter  a  period  of  ten  consecutive 
years,  then  said  trust  shall  be  declared  void 
and  the  principal  sum  and  Interest  legally 
distributed  as  provided  by  law."  The  will 
of  which  this  codicil  forms  a  part  was  duly 
probated  by  the  Boyd  county  court  in  July, 
1902.  There  Is  therefore  no  question  of  a 
failure  by  appellee  to  maintain  the  school 
provided  for  by  testator.  Tbe  sole  basis  for 
the  relief  prayed  Is  that  the  bequest  is  pro- 
hibited by  section  2360  of  the  Kentucky 
Statutes  of  1908,  because  the  power  to  ann- 
ate the  bequest  is  suspended  beyond  tbe  pe- 
riod limited  by  the  statute,  If  not  denied  alto- 
gether. 

We  are  unable  to  dtscorer  any  snspention 
of  the  poww  of  alienation  in  the  codlcU  qoot- 
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ed  supra.  The  title  to  the  property  devised, 
both  real  and  personal,  passes  to  the  board 
>tt  education,  to  be  held,  Invested,  and  man- 
uged  by  said  board  as  other  funds  conatl- 
tatlng  the  educational  fund  of  said  confer- 
ence are  held,  Invested,  and  managed.  The 
restriction  that  only  the  interest  should  be 
used,  and  the  principal  kept  invested,  does 
not  show  any  purpose  or  intention  of  testator 
that  the  Identical  property  should  be  pre- 
served by  the  board.  And,  even  If  the  will 
were  susceptible  of  the  construction  c<mtend- 
ed  for.  It  would  not  be  invalid,  as  the  first 
section  of  the  chapter  on  charitable  nses  and 
religious  societies  (section  317  of  the  Ken- 
tucky Statutes  of  1903)  expressly  provides 
ibat  "all  grants,  conveyances,  devises,  and 
gifts  for  the  benefit  of  schocris  of  learning, 
seminaries,  colleges,  unlveraltles,  etc.,  shall 
be  valid  if  the  grant,  conveyance,  devise, 
gift  •  •  •  pointed  out  with  reasonable 
certainty  the  purpose  of  the  charity  and  the 
beneficiaries  thereof,  except  as  hereinafter  re- 
iitrlcted."  Under  this  provision  of  the  statute 
n  trust  for  educational  purposes  is  not  vAd  as 
iielng  in  perpetuity.  See  Gasi  t.  Wllfait^  S2 
Ky.  170,  2«  Am.  Dec.  446. 

For  reasons  Indicated,  the  judgment  Ap- 
oealed  from  Is  affirmed. 


CARPENTER  et  al.  v.  RICK'S  ADM'X. 

(Coart  of  Appeals  of  Kentucky.  Feb.  11,  1004.) 

DECEDENT'S  ESTATES— ACTION  ON  NOTE-ON- 
INDORSED  CREDITS-INTEREST— EVI- 
DENCE—STATUTE. 

1.  In  an  action  on  a  note  by  the  payee's  ad- 
ministratrix, where  defendant  dalms  unindors- 
ed credits  evidenced  by  a  cbedL  testimony  by  a 
dnu^ter  and  heir  of  decedent  that  at  the  time 
the  check  was  received  by  decedent  he  held  two 
notes  of  defendant,  renders  testimony  of  de- 
fendsnt  denying  that  decedrat  held  two  notes 
against  him  at  the  time  admissible,  bat  not  tes- 
timony as  to  cash  payments,  under  Code,  i  606, 
providing  that  a  person  may  testify  for  himself 
poDceniing  a  tran8actk)n  with  a  dec«*deDt  where 
one  Interested  In  the  estate  of  the  decedent  has 
testified  as  to  the  same  transaction. 

2.  In  an  action  on  a  note  by  the  payee's  ad- 
ministratris,  where  defendant  claims  a  change 
in  the  rate  of  interest  stipulated  for  in  the  note 
by  parol  agreement  with  decedent  testimony  of 
defendant  to  prove  the  agreemmt  is  Inadmiarible 
ander  Code,  S  606.  there  b^ng  no  testimony  for 
plaintitE  relating  to  the  agreement. 

3.  A  note  containinK  an  obligation  to  pay  the 
Interest  annually  nt  8  per  cent,  until  paid,  and 
interest  on  interest  at  H  per  cent,  until  the  ma- 
turity of  the  note,  does  not  draw  interest  on 
interest  after  the  maturity  of  the  note. 

Appeal  from  Circuit  Court,  Boone  County- 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  the  estate 
of  Lewis  Rice,  deceased,  against  W.  J.  Car- 
penter and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed.. 

Hall  &  McLean,  W.  M.  Fenley.  and  W.  O. 
Hall,  for  appellants.  B.  F.  Menifee  and  J.  O. 
Tomlln,  for  appellee. 

NUNN,  J.  nils  action  was  brought  by 
appellee  to  recover  a  judgment  and  to  enforce 


a  mortgage  Uen  on  real  estate  upon  a  note 
dated  March  7.  1878,  for  the  sum  of  11.450. 
The  note  bore  8  per  cent  interest  from  date 
until  paid,  and  was  executed  at  the  time 
when  8  per  cent  was  legal  when  provided  for 
In  the  contract.  Several  credits  were  in- 
dorsed on  the  note,  and  the  appellant  an- 
swered, claiming  additional  credits— one  of 
4175,  another  of  about  $300.  These  two  cred- 
its he  claimed  were  the  first  credits  to  which 
be  was  entitled.  On  the  note  was  Indorsed 
a  credit  of  $497  as  of  date  April  27,  1883. 
He  clahned,  In  his  answer,  that  at  that  date 
he  paid  In  a  check  on  the  note  the  sum  of 
$997  and  $3  in  silver,  and  that  he  waa 
entitled  by  reason  thereof  to  an  addltiooal 
credit  as  of  that  date,  $903.  He  also  claim- 
ed that  by  an  arrangemoit  between  him- 
self and  the  appellee's  Intestate  he  was 
to  only  pay  6  per  cent  Interest  after  the 
maturity  of  the  note;  that  decedent  bad 
agreed,  if  he  would  keep  the  money,  that 
he  would  exact  of  bim  only  6  per  cent  In- 
terest after  that  date.  Appellee  controvert- 
ed this  answer.  On  the  trial  of  the  case  the 
appellant  produced  the  check  for  $997,  show- 
ing the  indorsement  of  E^wis  Rice,  and  thit 
he  had  received  the  money  thereon.  Tbe 
appellee  Introduced  a  daughter  and  heir  of 
the  decedent,  who  testllled  that  at  the  time 
of  this  payment,  April  27, 1893.  decedent  held 
two  notes  of  appellant  creating  the  Impres- 
sion that  a  part  of  this  payment  went  to 
the  credit  of  this  second  note.  Appellant 
was  then  Introdneed  as  a  witness,  and  was 
properly  permitted  to  testify  as  to  this  par 
Ucular  transaction,  and  he  denied  that  at 
that  time  the  decedent  held  two  notes  against 
him,  or  any  other  note  than  the  one  sued  on 
in  this  action.  Then  appellants  counsel  of- 
fered  to  prove  by  him  the  payment  of  the 
$3  In  connection  with  this  check,  and  the  oth- 
er two  credits  claimed  by  him  of  $175  and 
$300.  Upon  objection  the  court  refused  to 
permit  him  to  testify  about  these  other  trans- 
actions. The  appellant  complains  of  this. 
The  court  was  correct  in  its  ruling.  Under 
section  606  of  the  Code  a  person  may  testify 
for  himself  concerning  a  transaction  with  a 
decedent  where  one  interested  In  the  estate 
of  the  decedent  has  testified  as  to  the  same 
transaction.  The  court  properly  allowed  bim 
the  additional  credit  of  $500  of  date  Aptll 
27, 1903,  and  refused  the  other  claimed  credits 
of  $17S,  $300,  and  the  $3,  as  there  was  fallore 
of  proof  on  the  part  of  appellant  concerning 
them.  The  coiut  also  properly  refused  to  re- 
duce the  Interest  on  the  note  from  8  per  cent, 
to  6  per  cent  from  the  maturity  of  the  note 
for  a  like  reason.  We  are  of  the  opinion  that 
the  court  erred  In  Its  Judgment  in  the  man- 
ner In  which  the  interest  on  the  note  should 
be  calculated  against  the  appellant  The 
court  misconstrued  the  effect  and  Intent  of 
these  words  contelned  In  the  note,  to  wit 
"and  to  pay  the  Interest  annually  for  value 
received  of  him."  The  court  adjudged  not 
only  that  the  aroellant  itKnild  pa;  S  pv  coit 
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Interest  per  annum  from  tbe  date  of  the  note 
until  paid,  and  interest  upon  Interest:  at  6 
per  cent,  until  tbe  maturity  of  the  note,  but 
also  adjudged  that  appellant  should  pay  in- 
terest upon  Interest  as  it  accrued  annually 
after  the  maturity  ct  tbe  note  at  12ie  rate  of 
6  per  cent,  per  annum  until  the  note  was 
paid.  Tbe  court  erred  la  allowing  this  In- 
terest upon  Interest  after  the  maturity  of  tbe 
note.  Tbe  proper  Judgment  should  have  been 
for  8  per  cent.  Interest  from  date  until  paid, 
and  interest  upon  Interest  at  6  per  cent,  per 
annum  until  maturity,  and  after  maturity  tbe 
interest  sbonld  have  been  calculated  In  tbe 
ordinary  way.  Hall  y.  Scott's  Adm'r,  90  Ky. 
mo,  18  8.  w.  249,  and  Magmdw  t.  De  Haven 
<Ky.)  52  8.  W.  795. 

For  tbese  reasons  the  Judgment  of  the  low- 
er conrt  la  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


RHODES  et  aL  T.  LOWKY  ft  GOEBEU 
(Oonrt  of  Appeals  of  Kentndcy.  Feb.  11,  1904.) 

PAHTNHRSHIP— BVIDBNCB-BUFFICIBNCT. 
1.  Evidence  examined,  and  held  to  ^ow  that 
a  defendant  was  a  member  of  a  firm  at  tbe  time 
an  indebtedneaa  eoed  on  was  created. 

Appeal  from  Circuit  Court,  Henderson 
Connty. 

"Not  to  be  officially  reported." 

Action  by  Lowry  &  Ooebel  against  Rosalie 
Bbodes  and  others.  From  a  Judgment  for 
plaintiffs,  defendant  Rosalie  Rhodes  appeals. 
Affirmed. 

Hum.  E.  Ward,  for  appellaat  E.  EL  Ouit* 
winghMwi,  tm  appellees. 

NUNN,  J.  This  action  was  brone^  on 
two  promissory  notes  amounttos  to  some- 
thing  over  tbe  sum  of  ^SOO  in  favor  of  appel- 
lees against  Moses  Rhodes,  James  Kitchens, 
and  Rosalie  Rhodes,  partners,  doing  business 
under  the  Ann  name  of  Kitchens  ft  lUiodes. 
Rosalie  Rbodes  denied  that  she  was  a  part* 
ncr,  or  that  she  bad  any  Interest  In  the  firm. 
The  Issues  were  completed  on  tliis  question, 
and  the  tower  court  on  the  evidence  decided 
that  she  was  a  member  of  the  firm,  and 
rendered  Jn^ment  for  the  appellees  against 
all  tlie  defendants. 

The  only  question  on  this  appeal  Is  one  of 
fact,  and  Is  whether  or  not  appellant,  Rosalie 
Rhodes,  was  a  member  of  the  firm  of  Klttdi- 
ens  ft  Rhodes  at  the  time  the  indebtedness 
was  incurred.  The  lecMrd  In  substance  diows 
that  some  years  prior  to  the  formatton  of  the 
Arm  of  Eltch«u  ft  Rhodes  Bloses  Rhodes  ^- 
came  involved,  and  transferred  considerable 
real  estate  in  Henderson  county  to  his  wife, 
tbe  appellant  herein;  that  some  time  v^or 
to  tbe  creation  of  the  indebtedness  sued  on 
he  went  to  East  St  Loute,  and  purchased 
from  one  Dates  his  (me-hatf  Interest  in  a 
fnmltme  store  owned  b7  Kitchens  ft  Dates; 


that  Dates  made  a  bill  of  sale  of  his  Interest 
to  one  R.  L.  Rhodes,  and  from  that  time  the 
firm  was  known  as  Kitchens  ft  Rhodes. 
That  Dates  was  given  a  sight  draft  for  SlOO^ 
drawn  on  one  R.  L.  Rhodes,  of  Henderson, 
Ky.,  and  tbe  balance  of  tbe  purchase  price 
was  a  note  signed  by  "R.  Xj.  Rhodes,  per 
Moses  Rbodes."  At  that  time  appellant  re- 
sided in  Henderson,  Ky.  It  also  appears  that 
appellees,  before  making  a  sale  of  tbe  goods 
to  the  firm,  wrote  tbe  appellant  a  letter  In 
effect  statipg  that,  If  appellant  was  a  mem- 
ber of  the  firm  of  Kitchens  &  Rhodes,  they 
would  sell  them  tbe  goods,  but.  If  she  was 
not  a  member  of  the  firm,  they  would  not. 
In  reply  they  recdved  a  letter,  signed  with 
appellant's  name,  stating  that  she  was  a 
member  of  the  firm.  It  also  appears  that, 
after  Dates'  interest  in  the  stock  was  pur- 
chased, the  firm  had  letter  and  bill  heads 
printed,  and  used  them  in  their  business, 
showing  that  James  Kitchens  and  R.  L. 
Rbodes  were  tbe  members  composing  tbe 
firm.  A  witness  by  tbe  name  ot  John  I* 
Jones  testified  that  while  this  firm  was  In 
business  In  East  St  Louis  he  had  a  conversa- 
tion, at  her  house  In  tbe  dty  of  Henderson, 
with  her.  In  which  she  asked  bim  bow  the 
firm  of  iUtchens  ft  Rbodes  were  getting  along 
with  their  bosiness  (the  witness  having  re- 
cently been  in  East  St  Louis),  and  he  told 
her  tiiat  he  did  not  think  tbe  firm  would 
make  money,  and  then  she  said  that  she  was 
going  to  have  the  management  of  tlie  firm 
taken  away  from  Kltchras.  It  was  also 
shown  that  in  the  year  1900.  tmt  after  the 
execution  of  the  notes  to  the  appelleea,  the 
appellant  executed  a  bill  of  sale  selling  her 
interest  to  tbe  Rhodes  Furniture  Company 
for  the  price  ot  91,200,  which  bill  of  sale 
was  acknowledged  and  recorded  in  tbe  office 
of  the  county  clerk  of  St  Clalra  county,  111. 
Appellant  denied  that  she  ever  was  a  member 
of  the  firm,  or  that  she  wrote  the  letter  to 
appellees  stating  that  she  .was  a  member  of 
the  firm,  and  also  stated  tiiat  she  supposed 
she  did  execute  the  UU  of  sale  to  the  Rhodes 
Famitnre  Company,  but  stated  that,  it  she 
did,  she  did  not  know  what  she  was  signing 
or  acknowledging.  Kltchrais  stated  that  he 
did  not  know  whether  or  not  ^e  was  a  part> 
ner,  and  stated  that  he  did  not  know  who  R. 
L.  Rhodes  was.  There  was  proof  showing 
what  Kitchens  and  Moses  Rhodes  said  about 
the  Interest  of  appellant  in  the  concern, 
which  was  Inoomiietent 

Many  things  might  be  said  with  refwence 
to  tbB  conduct  of  Moses  Rbodes  and  bis 
wife,  Rosalie  Rhodes,  concerning  this  trans- 
action, but  It  is  sufficient  to  say  that  there 
was  snffldent  competent  and  relevant  testi- 
mony to  show  that  appellant  bad  an  Interest 
in  the  firm  of  Kitchens  ft  Rhodes  and  that 
the  Judgment  of  the  Iowa:  court  was  prefer. 

Wherefore  tbe  Judgment  Is  affirmed. 
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HODGES  T.  MBmjALPE  COUNTY  COURT. 
(Court  of  Appeals  of  Kentucky.  Feb.  11,  19&1.) 

INTOZIOATINa  UQUORS— TAX^RIOHT  TO 

UCENSB. 

1.  Ky.  St  1903,  S  4224,  fixing  the  amoont  of 
tax  to  be  collected  for  liccoses  to  sell  Ikiuor, 
does  not  authorize  the  graoting  ot  auch  licenies 
whei-e  not  otherwiae  allowed  by  law. 

"To  be  officially  r^rted.*' 

On  petition  for  rehearing.  Petition  om^ 

ruled. 

For  former  opinion,  we  78  S.  W.  177. 

O'REAR,  J.  Upon  a  re-ezamlnation  of 
this  case  upon  a  petition  for  rehearing,  the 
court  adheres  to  the  original  opinion.  The 
petition  assumes  that  this  decision  Is  In  con- 
flict with  Hodges  T.  Metcalfe  County  Court 
(decided  Oct  22,  1808)  76  B.  W.  881.  The 
result  may  be,  but  the  opinions  are  not,  in* 
consistent.  In  the  last-named  case  the  only 
questions  passed  upon  were:  (1)  Wliere  an 
applicant  to  retail  liquors  has  made  out  a 
prima  facie  case  under  the  statute  and  there 
Is  no  remonstrance  from  the  neighborhood 
affected,  it  is  the  duty  of  tbe  county  court 
to  grant  tbe  license;  (2)  where  an  appeal  is 
taken  to  the  .circuit  court  from  the  action  of 
the  county  court,  it  must  be  tried  on  a  bill 
of  exceptions;  and  (3)  upon  a  reversal  of 
the  judgment  of  tbe  county  court  to  the  cir- 
cuit court,  the  latter  is  not  authorized  to  en- 
ter a  Judgment  granting  or  refusing  license, 
but  must  remand  the  application  to  tbe  coun- 
ty court,  where  the  Judgment  must  be  en- 
tered as  directed.  We  adhere  to  what  was 
there  said.  In  that  case  It  was  assumed, 
and,  so  far  as  the  opinion  shows,  It  was  a 
fact;  that  the  applicant  had  made  out  his 
prima  facie  case  in  every  particular.  Our 
attention  was  not  then  directed  to  sections 
4205  to  4214,  Ky.  St  1903;  nor  were  those 
sectioQB,  or  the  facts  of  that  case  calling 
tbem  into  consideration,  passed  upon  or  con- 
sidered at  all.  If  these  sections  had  been 
relied  on,  and  the  facts  appearing  tbe  same 
as  In  this  record,  our  conclusions  would  have 
been  as  In  the  original  opinion  in  tbls  case. 
The  opinions  are  In  no  sense  conflicting. 
In  tbe  original  opinion  a  part  only  of  section 
4205,  Ky.  St  1803,  Is  quoted.  The  next  sen- 
tence after  the  quoted  part  reads:  "And  sucb 
license  stiall  only  authorize  the  person  to  sell 
the  liquor  named  In  the  license  In  quantities 
not  less  than  a  qtiart"  (Druggists  who  sell 
for  medicinal  purposes  on  the  prescription 
of  a  physician  are  excepted.)  Appellant  con- 
tends that  section  4214  applies  only  to  li- 
censes for  selling  In  quantities  leas  than  a 
quart.  That  Is  true.  But  the  whole  chapter 
together  shows  that  liquor  sellers  who  may 
be  licensed  are  thus  classified:  (1)  Distillers. 
(2)  Wholesalers  (which  two  include  rectifiers 
as  a  branch  of  these  classes).  (3)  Betailers. 
Tbls  class  is  particularized  by  section  4205, 
as  shown  In  the  quotation  In  the  original 
opinion.  It  Includes  druggists.  (4)  Tavern 
keepen.  Appellant  does  not  ihow  blmidt  ta 


belong  to  any  of  the  classes  above  named. 
ConsequenUy  he  did  not  show  himself  enti- 
tled to  a  license  to  sell  liquor  In  ajiy  quanti- 
ty, or  for  any  purpose.  Appellant  cites  sec- 
tion 4224,  Ky.  St  1D03,  as  conferring  ao- 
tborlty  to  grant  the  license.  It  does  not  It 
merely  fixes  tbe  tax  to  be  collected  of  those 
■  to  whom  licenses  may  be  granted  according 
to  law.  The  license  tax  imposed  for  retailing 
spirituous  and  vinous  liquors  Is  $100,  wheth- 
er conducted  In  a  city  or  elsewhere.  Only 
if  conducted  not  In  a  city  tbe  license  will 
not  authorize  any  person  (except  a  druggist 
or  licensed  tavern  keeper)  to  sell  In  quanti- 
ties less  than  a  quart.  Nor  can  tbe  license 
be  granted  to  any  person  to  sell  by  retail 
not  in  an  Incorporated  town  or  city,  unless 
such  person  Is  a  distiller,  druggist  me  reliant 
or  licensed  tavern  keeper.  All  licenses  are 
granted  by  tbe  county  court  clerk,  except  to 
retail  liquor  dealers  and  tavern  keepers. 
These  are  granted  by  the  county  court  Sec- 
tion 4203.  Section  4224  must  be  read  and 
applied  In  connection  wltb  tbe  preceding . 
tioDS  on  the  subject 
The  petition  Is  overmlea. 


LOUISVILI«D  &  N.  R.  Oa.  T.  EWIKCS 

ADM'X. 

(Court  of  Appeals  of  Kentucky.   Feb.  11,  1904.) 

HASTBR  AND  SERVANT— INJURY— PROXIMATE 
CAUSa-CONTRlBUTORT  NBOUOBHCB— 
4UBSTI0N8  FOR  JURY. 

1.  Where  several  cars  were  left  on  a  siding 
on  a  down  grade,  and  on  the  oncoupling  of  tvo 
cars  by  tbe  brakeman  of  a  later  train  tbe  rest 
of  the  cars  started  of  their  own  w^ht  and  ia- 
jiired  him,  It  was  a  question  for  tbe  Joit  wheth- 
er the  negligence  of  the  crew  of  the  earlier  train 
in  not  properlr  setting  tbe  brakes  of  cars  left 
on  the  siding  was  the  proximate  cause  of  the  in- 
jury. 

2.  Whether  a  brakeman,  in  the  exerdse  of 
reaf<onable  care,  before  oBCoopHog  two  cars  on 
a  aiding  on  a  down  grade,  should  have  examined 
tbe  cars  to  which  they  were  attadied  to  see  if 
the  brakes  were  properly  set,  was  s  question  for 
the  Jury. 

Appeal  from  Circuit  Cour^  Oldbam  Gous- 

ty. 

"To  be  officially  reported." 

Action  by  J.  A.  Swing's  administratrix 
against  tbe  Louisville  &  NasbvUIe  Railroad 
Company..  From  a  Judgment  In  fiavor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Benj.  D.  Warfleld,  Edward  W.  Hlnes, 
Helm,  Bruce  &  Helm,  and  D.  H.  French,  for 
appellant  B.  F.  Procter,  Morris  A  Iforrls, 
Q.  H.  Herdman,  and  Bob!  L.  Greene,  for  ap- 
pellee. 

O'REAR.  J.  John  A.  Bwing,  a  brakeman 
on  one  of  appellant's  freight  trains,  -was  fa- 
tally injured  In  the  following  manner:  A 
previous  train  had  some  16  hours  before  cut 
otF  and  left  10  or  12  cars  on  a  siding  at  La- 
grange. Of  these,  three  were  to  be  taken 
oat  by  Ewing's  train  and  put  into  It;  to  be 
carried  on.  String;  as  was  Us  doty  as 
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brakemaiif  ablfted  the  switch  tor  the  siding, 
and  preceded  thci  engine— which  was  push- 
lug  three  cars  ahead  of  It— to  tiie  strlne  of 
cars  first  mentlraied,  whwe  he  uncoupled  the 
two  to  be  taken  ou^  coupled  them  to  the 
tront  of  the  can  attached  to  hla  engine,  and 
gave  the  signal  to  back  out,  which  was  obey- 
ed. He  rode  the  cam  out  to  Ae  switch, 
where  he  dismounted,  and  threw  the  switch 
■o  as  to  mn  the  engine  and  cars  forward 
on  tb«  tight  track.  Aa  the  cars  came  for- 
ward, being  pushed  by  the  engine,  he  mount- 
ed the  side  ladcto  tm  the  comer  of  the  fnmt 
car,  atgnaling  to  the  fireman  to  "come 
ahead."  It  was  then  dark.  As  these  can 
were  being  pushed  forward  they  were  met, 
before  they  bad  cleared  the  siding,  by  the 
other  can  which  bad  been  left  there,  the  re- 
mainder of  the  10  or  12  flret  mentioned.  In 
tbe  colUaion  Swing  was  crushed,  from  which 
he  died.  The  tracks  all  bad  a  down  grade 
from  tbe  point  where  the  dead  can  had  been 
left  toward  tbe  point  where  the  collision  oc- 
cnrred. 

The  negligence  complained  of,  and  because 
o'  which  II  is  charged  that  Swing  was  Injur- 
ed, waa  In  leaTli.g  tbe  c&rc;  on  the  siding 
without  tb^  brakes  beli^r  set  so  as  to  pre- 
Teni  their  rolling  out  by  graTlty  and  of  ttielr 
own  momentum.  It  Is  charged,  firet,  that 
this  negi^euce  occurred  when  the  conductor 
and  crew  of  the  truln  who  set  those  cars  In 
tbere  falleC  to  properly  set  the  brakes  on 
them  so  as  to  prevent  their  rolling  oat;  and, 
second,  that  Swing's  conductor  was  negli- 
gent In  not  seeing  personally  that  tbe  brakes 
were  set  on  the  remaining  cars  so  as  to 
keep  them  stationary.  Tbe  defenses  are 
that  the  injury  was  caused  by  Ewlng's  con- 
tributory negligence,  and  by  the  negligence 
of  a  fellow  serrant,  another  brekeman  of 
his  crew,  named  Sexton,  who  It  was  char- 
ged should  have  set  tbe  brakes,  but  failed 
to  do  It.  The  conrt^s  Instructions  dearly 
and  in  unobjbctlonable  terms  submitted  to 
tbe  Jury  those  defenses.  It  Is  furthermore 
contended— and  this  la  the  main  point  made 
on  this  appeal— that  the  negligence.  If  any, 
of  the  crew  or  conductor  who  set  the  can 
on  tbe  siding,  without  putting  on  sufficient 
brakes,  waa  not  the  proximate  and  efficient 
cause  of  the  injury.  Whether  Swing's  c<m* 
doctor  was  negligent  in  falling  to  see  that 
the  other  can  were  properly  braked. was 
submitted  to  tbe  Jury,  as  was  tbe  n^llgence 
of  any  other  s^rant  of  the  company  In  that 
matter,  other  than  the  brakeman  Sexton.  <It 
was  not  claimed  that  any  other  fellow  brake- 
man  had  omitted  to  do  anything  which  in 
duty  he  should  have  done.)  But  the  court 
told  tbe  Jury,  In  addition:  "It  was  the  duty 
of  the  conductor  who  left  cars  on  the  side 
track  In  the  yards  to  see  that  snfflclent 
brahes  were  set  to  hold  such  cars.  He  is 
not  required  to  personally  set  or  test  the 
brakes,  but  must  use  ordinary  care  In  sn- 
perrislng  the  perfonnance  of  such  duty." 
This  Instruction  was  based  iqjon  a  cwtain 


rule  of  tbe  company's  ahown  In  eridoiee. 
The  form  of  this  Instmctlon  Is  not  question- 
ed In  tbe  briefs. 

It  is  urged  by  appellant  that  no  instnic- 
tlon  should  have  been  given  snbmtttlng  tbe 
question  of  the  flnt  conductor's  negligence. 
This  contention  Is  based  solely  upon  the 
ground  that  that  negl^eno^  even  if  found 
to  exist,  was  not  the  proximate  canae  oi  the 
Injury.  So  the  question  is  at  last,  was  tbe 
n^llgence  of  the  conductor  of  tbe  other 
train  so  remote  as  ttiat,  as  a  matter  of  law, 
the  court  should  have  instntcted  the  Jwy 
that  they  could  not  conaldw  it?  If  tbere  be 
doubt  as  to  whether  the  Injury  was  the  re- 
sult of  a  parUcnlar  act  or  of  another  closer 
connected,  wc  if  there  be  doubt  whether 
there  was  or  ms  not  an  Intervmlng  and 
Independrat  agency  between  the  original 
act  and  tbe  Injury,  that  Is,  where  differ 
oit  minds  may  draw  different  otmclnsitma 
from  the  fact,  the  question  whether  tbe 
Injury  Is  the  proximate  result  ot  the  causes 
complained  of,  we  say  unhesitatingly, 
should  be  submitted  to  the  jury  tor  deter- 
mination. On  the  otber  band,  if  the 
fects  be  admitted  or  not  in  dispute,  and 
lit  they  show  so  clearly  that  reasonable 
minds  could  not  well  dlsagres  about  It,  that 
but  for  tbe  interrenli^  iud^ndent  agencj 
tbe  injury  would  not  have  happened,  the 
question  Is  one  of  law.  That  there  must  be 
a  casual  connection  betwera  the  negligence 
complained  ot  and  the  Injury,  a  natural  and 
otmtlnnonB  sequence,  not  dq»endent  upon 
any  new  and  ind^endent  canse^  before  a 
recovery  could  be  allowed.  Is  too  well  set- 
tled to  admit  of  discussion.  For  appellant 
It  Is  claimed  that  although  appellants  con- 
ductor 4n  charge  of  the  first  train,  who  set 
In  the  dead  cars,  waa  guilty  of  n^liguice 
In  not  suffldently  scotching  them  to  prevent 
their  subsequent  escape,  yet  that  negligence 
alone  did  not  and  could  not  iiave  hurt  Sw- 
ing; that  something  else  was  necessary  to, 
and  which  In  fact  did,  occur,  but  for  which 
the  Injury  could  not  have  h^qpened.  This 
new  agency  ia  said  to  have  been  the  act  of 
letting  off  the  brakes  on  the  two  can  taken 
out  by  Swing,  which  had  doubtleas  been 
the  sole  stay  of  the  whole  lot,  and  of  tbe 
Jar  or  Jolt  ^ven  tbe  remaining  can  by  the 
engine  In  coupUng  onto  the  two,  thus  dis- 
turbing their  poise  and  glvhv  them  a  mo- 
mentom.  Sunetlmes  it  Is  a  very  dlfllcult 
tbing  to  say  Just  what  was  the  proximate 
cause  of  a  result  It  la  therefore  the  rule, 
in  determining  such  bet,  to  leave  It  to 
the  Jury,  who  from  aperlmce  and  observa- 
tion In  such  mattere  are  thought  to  be  best 
able  to  saUsfiictocily  solve  it. 

As  to  whether  the  injury  to  Swing  vnw 
the  result  proximately  of  Uie  acts  of  negU- 
gence  sued  for  was  expressly  submitted  to 
the  Jury  In  this  case.  But  It  Is  Insisted  tha^ 
on  this  particular  issue,  there  Is  no  dispute 
aa  to  the  facts;  that  taking  appellee's  theory 
of  the  cause  of  the  injury,  so  far  as  the  actf 
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of  the  flrat  train's  crew  are  concerned,  it  li 
a  demonatrable  propoBftlon,  to  whicb  the  coa- 
duslon  iB  Irrealstlbly  drawD.  that,  bnt  tor 
the  intervening  and  Independent  agency  of 
the  action  of  the  engine  in  Jolting  the  cars 
(wbich  is  not  claimed  to  have  been  negli- 
gent) and  of  Swing's  loosening  the  brakes 
on  the  two  front  ones,  the  original  act  of 
negligence  In  not  braking  all  the  cars  would 
bare  been  barren.  4alde  from  Swing's  let- 
ting otf  the  brakes,  we  are  not  at  all  aatls- 
fled  that  the  above  pn^osltton  of  fact  is 
made  out  It  was  not  made  to  aj^tear  that 
the  dl8tm:blDg  of  the  cars  by  the  act  of  coup- 
ling the  engine  to  the  front  two  either  did 
In  fact,  or  necessarily  would,  pat  the  others 
In  motion  when  the  engine  detached  and 
took  away  the  two  can.  That  may  or  may 
not  have  been  so.  We  are  satisfled  from  the 
facts  shown  that  none  of  the  remaining 
cars  were  braked,  or  at  least  not  Bnfflciently, 
and  that  It  was  the  removal  of  the  restraint 
Imposed  by  the  two  cars  that  caused  tbe 
others  to  start.  Was  tbe  act  of  Ewlng  a 
new  and  Independent  cause  In  the  sequence 
of  events  from  the  original  negligence  of 
leaving  the  cars  uncbocked  to  the  injury? 
Tbe  nceUgmce  was  in  leaving  tbe  cars  in 
that  unsafe  condition.  It  was  continuous. 
When  E^iv1ng  came  to  handle  tbem,  tbeAr  con- 
dition, the  passive  negligence,  became  active, 
and  proximately  and  Inevitably  produced  tiie 
result,  Bwing  being  situated  as  he  was  at 
the  precise  moment  of  collision.  If  the 
brakes  on  the  dead  cars  bad  been  negli- 
gently not  set,  that  fact  would  not  and  could 
not  of  itaelf  have  Injured  tbe  brakeman. 
But  wben  be,  in  Ignorance  of  their  condi- 
tion, but  relying  upon  ita  being  all  right, 
came  to  handle  them,  his  handling,  while  in 
one  sense  a  new  agency,  was  nevertheless 
a  natural  sequence  In  the  probable  order  of 
events,  and  such  as  should  have  been  antici- 
pated by  the  person  guilty  of  tbe  original 
omission.  This  necessarily  must  be  true  in 
all  passive  negligence,  where  the  party  in 
the  wrong  has  omitted  to  do  something  that 
he  ought  to  have  done.  Generally  his  omis- 
sion, alone,  will  be  harmless.  It  Is  only 
when  others  come  In  contact  with  the  event, 
relying  upon  the  existence  of  the  thing 
omitted,  that  injury  will  result.  To  hold 
that  for  such  acts  the  negligent  person  Is 
not  responsible,  because  of  the  Intervention 
of  another  agency  but  for  which  tbe  injury 
would  not  have  happened,  would  be  to  strip 
the  law  governing  ncfgllgence  of  half  its  ap- 
plication and  value. 

Whether  Bwing  should  have  examined  the 
remaining  cars  before  leaving  tbem,  so  as 
to  know  whether  they  were  safely  secured, 
or  whether  he  had  the  right  to  rely  upon  tbe 
presumption  that  those  who  placed  them 
there  had  discharged  that  duty,  was  In- 
volved necessarily  in  the  question  of  his  con- 
tributory negligence  submitted  to  the  Jury — 
whether  he  had  acted  with  that  caution 
which  an  ordinarily  prudent  person  slnil- 


lariy  situated  would  have  observed  for  his 
own  safety.  We  cannot  say  as  a  matter  or 
law  that  he  bad  not  the  right  to  aasnme  Biat 
tbe  other  servants  who  bad  goae  before  him 
bad  done  their  duties.  If  every  operative 
in  railroad  sei-vlce  should  be  compelled  to 
personally  v^fy  the  proper  discbarge  <tf  ftU 
duties  of  all  other  servants  and  officers  who 
had  acted  before  him,  it  would  b^  impos- 
sible to  continue  the  budness  with  any  de- 
gree of  dispatch.  While  be  must  use  ordi- 
nary car©  and  observiation  and  Judgment  in 
keeping  himself  informed  as  to  conditlonf 
of  bis  train  and  service,  be  has  tiie  right  to 
assume  that  things  not  obviously  Inaeenre 
have  been  properly  arranged  by  tlKMe  wbose 
duty  It  was  to  put  tbem  in  proper  condition. 

We  see  no  error  In  tbe  record.  Judgment 
afOrmed,  with  damages. 


HARTFORD  FIRB  INS.  00,  T.  TRIMRUL 
(Court  of  Appeals  of  Kentucky.  Feb.  10,  1904.> 

INSUBANCB-PAROL  CONTRACT— IDBNUTT  OF 
PARTIES— AGENT-LIMITATIONS  OF 
AUTHORITY— NOTICB. 

1.  A  parol  contract  of  insurance  made  with  ao 
Inantance  agent  repreaeoting  two  companies— 
the  company  to  take  the  risk  not  being  specified 
— Is  not  enforceable. 

2.  Where  an  insurance  agent  had  previously 
attempted  to  secure  insurance  for  an  applfeant 
on  a  house  tenanted  hy  negroes^  and  failed  to 
induce  his  company  to  take  such  risk,  it  is  no- 
tice to  the  applicant  of  the  limitation  of  the 
agent's  authority  in  that  regard,  so  that  a  snb- 
seauent  parol  contract  of  Insurance  made  with 
blm,  and  covering  other  property  so  inhaUted. 
does  not  bind  the  company. 

Appeal  from  Circuit  Court,  Logan  County 

•To  be  offldaUy  reported.'* 

Action  by  S.  X.  Trimble  against  the  Hart- 
ford Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defoidant  aroeals.  Reversed. 

Wilbur  F.  Browder,  Browder  ft  Browder, 
J.  C.  Browder,  and  Barger  A  Hicks,  for  ap- 
pellant. W.  P.  Standldge  and  Perkins  & 
Trimble,  for  appellee. 

BURNAM.  O.  J.  The  appellee,  S.  T.  Trim- 
ble, brought  this  action  on  the  2d  of  March. 
1901,  in  tbe  Logan  circuit  court,  against  the 
Hartford  Fire  Insurance  Company,  of  Hart- 
ford, (^nn.,  the  Commercial  Union  Assur- 
ance Company,  of  London,  Eingland,  and  H.  B. 
Caldwell,  alleging  that  tbe  defendant  Cald- 
well was  the  agent  of  both  of  the  defendant 
insurance  companies  at  Rnssellvllle,  Ey.,  dur- 
ing the  year  18d8;  that  during  the  latter  part 
of  August  or  tbe  first  part  of  September. 
1898,  he  made,  through  his  agent,  H.  Li. 
Trimble,  a  verbal  contract  with  tbe  defend- 
ant Caldwell,  as  agent  of  bis  codefendants, 
to  Issue  to  blm  a  policy  of  Insurance  oa  a 
brick  dwelling  house  owned  by  him,  whIcb 
was  located  on  Morgantown  street,  for  $400; 
that  the  policy  was  to  be  issued  at  tbe  ex- 
piration of  a  policy  wtalcta  be  then  on 
the  same  proper^  for  tbe  Mme  amoant  in 
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anoQier  Insurance  company,  which  expired 
on  the  2l8t  oC  Juljr,  1899^  bat  he  alienee  the 
defendant  Caldwell,  who  was  at  that  time 
the  easblw  of  the  Logan  Connty  Bank  at 
RnsadlTllle,  Sjr.,  in  which  he  kept  an  ac- 
count, failed  to  comply  with  the  allied  T«^ 
bol  ccaitract,  or  to  execute,  Issue,  ox  d^rer 
the  policy  of  Insurance  contracted  for;  that 
on  the  4th  of  March,  tWM^  daring  the  period 
which  was  to  bare  been  covered  by  the  poli- 
cy, the  house  bnmed  np;  and  be  allies  ttiat 
he  Is  entitled  to  recorer,  under  the  parol  era- 
tract  made  with  Caldwell,  the  stipulated  in- 
snrance,  9400,  with  interest  from  the  4tb  day 
of  March,  1900.  On  motttm  of  defoidanta, 
plaintiff  was  required  to  rtect  against  wfaldi 
of  the  d^eodants  be  would  prosecute  his  al- 
leged action.  This  he  declined  to  do.  Th«e> 
upon  flie  court,  decting  for  him,  dismissed 
the  petition  agalut  H.  B.  Caldwell  and  the 
Commercial  Union  Assnrance  Cranpany,  and 
permttted  the  action  to  proceed  against  the 
Hartford  Fire  Inaurance  Company.  The 
plaintiff  thereupon  filed  an  amended  petition, 
in  which  he  made  the  same  allegations 
against  tbe  Hartford  Fire  Insurance  Com- 
pany as  were  made  in  the  or^nal  petltlcm 
against  eadi  oC  the  defendants  therein,  and 
alleged  that  the  amount  of  the  premium  con- 
tracted to  be  paid  fw  tile  insurance  policy 
was  to  be  Charged  by  Caldwell  to  tbe  account 
of  H.  li.  Trbnble  in  the  bank  when  tbe  policy 
was  to  be  Issued,  In  July,  1880.  The  de- 
fendant Interpoeed  a  general  demurrer  to  the 
petition  as  amended,  and  filed  an  answer 
denying  every  aUegatlon  of  the  amended  pe- 
tition. The  case  was  subsequently  transfer^ 
red  by  consmt  to  the  equity  docket,  and  was 
decided  by  a  special  Judge  in  May,  1902,  who 
gave  Judgment  against  the  Hartford  Fire  In- 
surance Company  ftnr  $400,  with  Interest 
from  March  2,  1901,  until  paid;  and  the  de- 
fendant prosecutes  an  appeal  from  thst  Judg- 
ment, and  asks  a  reversal. 

The  facto  In  the  record  relied  on  to  estab- 
lish the  alleged  verbal  contract  of  insurance 
are,  tnsnbstonce,  "as  follows:  Plaintiff,  Trim- 
ble, was  the  owner  of  four  dwtillng  houses 
in  Russellvllle,  which  were  covered  by  in- 
surance policies  issued  by  Edward  Sinclair. 
He  also  owned  a  house  in  connection  with 
J.  8.  Stanley,  wbich  was  insured  by  John 
Ijong.  agent.  The  bouse  which  burned  was 
located  on  Morgantown  street,  and  was  one 
of  those  insured  through  the  agency  of  Sin- 
clair. The  policy  on  this  bouse  expired  on 
the  21st  of  July,  188%  and  was  for  $400. 
Sinclair  also  beld  policies  on  a  dwdllng  house 
on  Centw  street  occupied  by  Mr.  Lyne,  a 
brotbovin-law  of  tbe  plaintiff,  on  anottier  on 
Nashville  street;  and  on  another  on  Spring 
street  Another  house  on  Spring  street  was 
insured  in  the  Long  agency  fw  $800.  Tbe 
pliUntlff  resided  In  Iflkton,  B^.,  and  the  al- 
leged parol  cimtract  wttti  defendant  was 
made  tar  him  by  his  brother  H.  L.  Trimble, 
who  at  that  time  rerided  in  Bussellvllle,  but 
who  shortly  afterwards  moved  to  fiakton.  To 


ms^tt  his  contentlMi,  plaintiff  Introduced 
"B,  U  mmble,  who  testified,  tn  substance, 
that  in  the  latter  part  of  the  summer  or  the 
early  part  of  the  foil  of  1888,  he  made  a 
parol  contract  with  H.  K  Oaldw^  to  insure 
In  omipanles  represented  by  him  every  house 
belonging  to  his  brother  or  himself  in  Bus- 
sellvllle; that  the  insurance  on  tibese  houses 
waa  at  that  time  carried  1^  other  ageactes, 
but  that  Caldwell '  agreed  to  ascertain  the 
dates  at  the  expiration  of  tbe  existing  jralitdes 
fran  th«e  agencies,  and  at  their  expiration 
ito  renew  them  in  companlea  represented  by 
him,  and  to  charge  the  premium  to  the  Joint 
account  qf  &  T.  and  H.  L.  IMmble,  carried 
In  the  name  of  H.  Ll  Trimble  in  tiie  baiA  at 
which  be  was  cashier,  and  that  he  was  to 
keqi  the  policies  In  his  vault;  that  be  sup- 
posed these  policies  bad  been  regularly  Issued 
under  the  contract;  that  on  tbe  morning  after 
the  fire  he  called  up  Caldwell  over  the  ttie- 
phone,  and  asked  1dm  In  regard  to  the  p(^icy 
on  the  bouse  wbich  had  burned,  and  for  the 
first  time  learned  from  him  that  be  did  not 
have  that  house  Insured  to  either  ct  his  cm- 
paniea.  &  Y.  Trimble  testlfled  that  be  had  a 
conversation  wltii  Caldwell  to  May,  1899. 
about  the  Insurance  tipott  these  houses,  to 
which  he  totormed  blm  titat  he  had  under- 
stood from  his  brother  that  he  had  made  a 
trade  with  blm  to  renew  all  the  policies  of 
tosurance  upon  the  bouses  owned  by  him  at 
tiie  date  of  their  ezph-atUm  to  the  companies 
r^resrated  by  Sinclair  and  Louft  and  tbat 
Oaldwdl  admitted  that  he  had  made  such  a 
contract  Neither  of  the  Trimbles,  however, 
testified  that  Caldwell  stated  to  them  that 
tiie  Insurance  was  to  be  placed  with  tiie 
Hartford  Insurance  Company.  8.  T.  Trimble 
filed  with  bis  dq>osltton  a  lettw  dated  on  the 
aeth  of  November,  1808,  addrened  to  him  at 
Blkton  by  Mrs.  O.  B.  auclalr,  from  Russell- 
vllle, to  wbich  she  Informed  him  that  she 
bad  furnished  H.  B.  Caldwell  with  a  list  of 
the  property  insured  In*  their  agency  for  blm, 
with  the  date  of  the  expiration  of  the  policies, 
and  the  amount  of  insurance  and  rate  of 
Insurance,  wbleb  tocluded  the  house  whU;h 
burned.  Selden  Lyne,  a  brotber-to-law  of 
Sppellee,  testified  that  some  time  to  the  fall 
of  188B  or  spring  of  1889  be  had  a  convma- 
tlon  with  H.  R  Caldwell,  to  which  OaldweD 
informed  him  that  he  had  been  emplc^ed  to 
tosure  these  houses,  and  made  InqulrlM  as 
to  their  location,  by  whom  they  were  occu- 
pied, eto.;  that  he  bad  a  list  of  these  houses, 
which  had  been  furnished  to  bdm  by  Mn. 
Stoclalr,  and  that  the  house  which  burned 
was  induded  to  tbe  number;  that  he  told 
him  tbat  this  house  was  occupied  by  differ- 
ent fSmllles  of  negroes;  tbat  aftw  the  fire, 
at  the  tostance  of  appellee,  he  had  called 
upon  Caldwell,  and  procured  from  him  all 
the  policies  belcmglng  to  the  platotiff  which 
had  been  previously  Issued  mi  the  property. 
H.  B.  Caldwell  testified  that  he  was  the  agent 
of  tiie  companies  originally  sued  by  plaintiff, 
and  that  he  was  cashier  of  the  L(^n  Coun- 
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ty  Bank,  In  which  H.  L.  Trimble  kept  an 
account,  and  Id  which  the  rents  accralng  up- 
on the  real  estate  owned  by  himself  and  S. 
Y.  Trimble  were  d^oslted;  that  in  August, 
1898.  H.  U  Trimble,  as  agent  for  S.  Y.  Trim- 
ble, asked  him  to  Insure  a  house  in  Bussell- 
Tille  occupied  by  a  negro,  Elvira  Angel,  as 
tenant;  that  be  Informed  him  that  it  was 
not  bis  custom,  or  that  of  the  insurance  com- 
panies represented  by  him,  to  Insure  property 
owned  or  occupied  by  negroes,  but  that  he 
had  Issued  a  policy  In  favor  of  the  negro 
Janitor  of  the  bank  on  a  house  which  wa% 
located  in  a  white  settlement;  and  that,  as  a 
personal  favor  to  him,  he  would  take  the 
risk,  with  the  understanding  that,  if  the  com- 
pany declined  to  write  It,  he  would  immedi- 
ately cancel  it,  and  get  Gap  Morton  to  write 
It  in  a  company  represented  by  him  which 
would  take  such  risks;  that,  when  be  re- 
ported tills  risk  to  the  company,  be  wrote 
them,  asking  that  as  a  personal  favor  it  be 
accepted,  bat  that  the  company  immediately 
declined  the  policy,  and  directed  that  It 
should  be  canceled,  which  he  did;  that  be 
Informed  H.  L.  Trimble  of  this  action  of  the 
company,  and  took  out  a  policy,  as  he  agreed. 
In  the  .^Itna  Insurance  Oompany,  which  was 
represented  by  Mr.  Morton.  He  admits  that 
It  was  agreed  with  H.  h.  Trimble  and  him- 
self tbat  he  was  to  Issue  policies  of  Insur- 
ance upon  the  bouses  owned  by  . him  and  bis 
brother  as  the  policies  then  in  existence  held 
by  other  agents  expired,  occupied  by  white 
people;  that  H.  L.  Trimble '  shortly  after- 
wards removed  to  Elkton,  and  that  on  Octo- 
ber 12,  1898.  he  addressed  him  the  following 
communication:  "RussellvUie,  Ky.,  Oct.  12, 
1S98.  Prof.  H.  L.  Trimble,  Blkton,  Ky.— 
Dear  Henry:  I  trust  that  yon  will  not  for- 
get you  promise  to  altow  me  to  renew  the 
insurance  on  the  vfarious  bouses  owned  by 
you  and  Sclden.  Would  it  not  be  best  for 
you  to  send  me  a  list  of  the  amounts,  loca- 
tions, companies,  and  expirations,  w  that  I 
may  place  same  on  my  'tickler,'  and  In  tills 
way  none  of  them  will  be  overlooked  by  me 
or  renewed  by  the  other  fellow.  Yours  truly, 
H.  B.  C."  That  H.  L.  Trimble  responded  to 
tbls  letter  as  follows:  "Elkton,  Ky.,  10/25/'98. 
Dear  Barclay:  Please  go  to  see  Jotm  Long 
and  ask  him  when  my  policy  expires  on  brick 
cottage  in  which  Withers  lives,  and  renew 
for  the  same  amount;  also  ask  McCuddy  to 
look  on  Sinclair's  books  and  see  when  poli- 
cies expire  on  house,  frame,  rear  of  Saddler's 
shop,  Mrs.  Connelly  occupying;  frame  on 
Center  street  and  frame  rear  of  T.  C.  Clark 
occupied  by  Vomberg.  Write  me  about  them. 
Remember,  no  policy  fees  on  all  tills.  Yours, 
H.  L.  Trimble.  H.  B.  Caldwell,  RussellvIUe." 
That  after  the  receipt  of  this  letter  he  pro- 
cured from  Sinclair  the  list  of  the  Insurance 
held  by  him,  and  also  from  Long;  that  he 
bad  a  conversation  with  Lyne,  the  brother- 
in-law  of  Trimble,  who  occupied  one  of  the 
cottages,  and  tiiat  after  this  conversation  be 
made  a  memoranda  tbat  the  houses  which 


he  was  to  Insure  were  those  occupied  bj 
Connelly,  WithCTs,  Lyne,  and  Vomberg;  tliat 
the  letter  of  H.  L.  Trimble  contained  no  ref- 
erence to  the  Morgantown  house,  occupied  by 
the  negroes;  that  he  Issued  policies  of  insor^ 
ance  on  such  of  these  four  houses  as  the 
policies  held  by  other  agents  expired;  that 
after  the  Morgantown  house  was  burned,  on 
March  4th,  be  delivered  to  the  plaintiff  aB 
of  his  policies  of  insurance  in  tils  custody, 
and  all  business  relations  between  them  were 
broken  off;  that  no  demand  was  ever  made 
upon  lilm  to  pay  the  damages  on  the  prop- 
erty, and  it  was  never  repeated  to  the  com- 
pany. H.  L.  Trimble  does  not  controvert  tbis 
statement  of  Caldwell  as  to  the  refusal  of 
the  appellant  company  to  take  the  policy  of 
insurance  on  the  Angel  house  in  August,  1898. 
on  the  ground  that  it  was  tbrir  policy  not  to 
take  insurance  upon  property  occupied  by 
negroes.  The  testimony  also  shows  tbat  the 
taonse  on  Morgantown  street  was  In  a  very 
dilapidated  condition,  and  liad  been  rented 
exclusively  to  negroes  for  some  years. 

It  is  well  settled  law  In  this  state  that  a 
parol  contract  of  Insurance  is  valid  and  en- 
forceable. See  Baldwin  v.  Phoenix  Insurance 
Co.  (Ky.)  M  S.  W.  18.  "But  to  entitle  one  to 
the  specific  performance  of  a  verbal  agree- 
ment to  insure,  or  to  Issue  a  policy,  he  must 
prove  an  oral  contract  possessing  all  tiie  es- 
sentials of  a  written  contract  of  Insurance, 
namely,  the  subject-matter,  the  risk  insured 
against,  the  amount  of  insurance,  the  rate  of 
premium,  the  durati(ni  of  the  risk,  and  tbe 
identity  of  the  parties.  If  the  application  be 
made  to  an  agent  representing  several  com- 
panies, the  particular  company  or  companies 
to  carry  tbe  risk  must  be  designated,  with  tbe 
amount  each  is  to  carry,  and  each  must,  by 
its  agent  or  otherwise,  agree  to  assume  lia- 
bility upon  the  terms  and  conditions  pro- 
posed and  acceded  to  by  the  applicant.  Until 
this  is  done,  tbeee  can  be  no  binding  con- 
tract. And  it  must  also  appear  tbat  tbe 
agent  had  authority  to  bind  the  company 
sought  to  be  held  to  tbe  payment  of  tbe  risk.** 
See  Kerr  on  Insurance,  pp.  S7,  46,  and  60l 
Tbls  principle  Is  well  stated  in  Pomeroy's  Slq- 
nlty  Jurisprudence,  i  1405,  as  follows:  "As- 
suming tbat  a  contract  has  been  completely 
concluded,  and  that  it  belongs  to  a  class  ca- 
pable of  being  enforced,  It  must  still  possess 
certain  essential  elements  and  incidents.  In 
order  that  a  court  of  equity  may  exm:tee  tbe 
Jurisdiction  to  compel  Its  performance.  Some 
of  these  elements  affect  its  validity;  others. 
Its  equitable  character.  It  must  be  upon  a 
valuable  consideration.  It  most  be  reason- 
ably certain  as  to  Its  subject-matter,  its  stip- 
ulations, its  purpose,  Its  parties,  and  the  cir- 
cumstances under  which  it  was  made."  And 
this  court  has  uniformly  held  that  apecific 
performance  can  only,  be  decreed  in  case« 
where  the  contract  is  complete  In  all  Its 
parts,  and  nothing  for  construction  is  left  to 
the  chancellor.  See  Banla's  Heirs  v.  Clay. 
8  Ky.  409;  S^wtor    Lewl%  10  Ky.  440;  ax«y 
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V.  DavlB.  26  Ky.  381;  and  Ray  T.  Tslbett 
(Ky.)  M  S.  W.  834. 

Tested  by  the  above  antborltlea,  the  erl* 
deoce  of  appellee  falls  to  MtabllBb  an  en- 
forceable contract  of  Insnzance  acainst  appel- 
lant the  Hartford  Insorance  Company,  for 
MTwal  reaeons:  FlrBt,  there  la  no  proctf  or 
claim  that  at  tb»  date  of  the  application  tot 
Insurance  there  was  any  agreement  on  the 
part  of  their  agent  that  It  was  to  be  placed 
with  the  Hartford  Fire  Insurance  C{«npany. 
The  contract  therefore  falls,  under  all  the 
rules  of  construction,  for  lack  of  identity  in 
the  parties  to  the  contract.  But  even  If  Cald- 
vel)  bad  actually  agreed  with  H.  L.  Trimble 
to  Insore  the  house  which  burned  In  the  ap- 
pellant company.  It  would  have  been  unen- 
forceable, because  the  uncontradicted  erl- 
dence  shows  that  Trimble  had  actual  notice 
tbst  Caldwell  had  no  authority  from  the  com- 
pany to  Insure  houses  owned  or  occupied  by 
negroes.  No  principle  Is  better  settled  than, 
where  a  third  p^son  has  actual  notice  of  the 
UmltatiOD  upon  the  power  of  the  agent,  that 
the  principal  is  not  bound  by  any  act  of  the 
asent  done  In  coutrarentlon  of  his  authority, 
or  In  violation  of  his  Instructions  In  dealing 
with  such  persons. 

We  recognize  the  difference  between  parol 
contracts  of  Insurance  In  prfcsentl  and  In  fu- 
tnro,  but  deem  It  unnecessary  to  consider 
tbls  question  In  the  dedslon  of  this  appeal. 

But  for  reasons  Indicated,  the  judgment  Is 
remsed,  and  cause  remanded,  with  Instrac- 
tiona  to  dismiss  plaintiff's  petition. 


MONTOOMBRT  T.  HONTOOMERY. 
(Ctovrt  of  Appeals  of  Kentucky.  Feb.  9. 1004.) 

TAZATIOH-SQtnTABLB  TITLB-PATiraHT  BT 

HOU>SR  OF  LEGAL  TITLJE-SBT-On^ 
AFPKAL-JDBISDICTION. 

1.  Under  Sj.  St.  lOOS,  S  4023,  making  the 
holders  of  both  the  legal  and  equitable  title  of 
land  liable  for  the  taxes,  but  providing  that,  as 
between  themsdvea,  it  is  the  duty  of  the  hold- 
er of  the  equitable  title  to  pay  them;  section 
4038,  providing  that,  whatever  the  occupant  of 
land  pays  taxes,  he  may  recover  the  amount 
from  the  owner;  and  secnon  4036,  ^Tlng  a  right 
of  acti<Hi  to  a  Joint  owner  who  pays  all  the 
taxes,  aasessed  conjointly— the  holder  of  the  eq- 
uitable title  of  an  undivided  Interest  in  land  fa 
liable  for  bis  share  to  the  holder  of  the  entire 
l^al  title,  who  paid  all  the  taxes. 

2.  In  an  action  In  the  nature  of  exiMress  as- 
rampsit,  the  claim  of  the  holder  of  the  legal 
title  of  land  against  the  bolder  of  the  eqaitnole 
title  for  taxes  paid,  being  pnreir  a  statutory 
claim.  Is  not  a  proper  subject  of  set-off  under 
ClT.  Code  Frac  S  96,  rabsec.  2.  defining  a  set- 
off as  a  cause  of  action  arising  on  a  contract, 
Judcment,  or  award  in  favor  of  a  defendant 

3.  Where  the  plaintiff  sued  for  f  170,  and  the 
defendant  ideaded  a  claim  for  ¥9o,  which  was 
not  a  proper  set-off,  the  Court  of  Ameals  has 
no  jurisdiction  of  an  appeal  from  a  jud^ent 
dismissing  the  set-off,  and  In  favor  of  the  plain- 
tiff for  the  amount  claimed,  nnder  Ky.  St  1908, 
I  950.  providlnK,that  no  appeal  shall  be  taken  to 
ttiat  court  if  £ne  value  in  oontroversy  is  leas 
than  faOO. 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  offldftlly  repwted." 
78  8.W,-80 


Action  by  Daisy  Mont|p)mery  against  H. 
P.  Montgomery.  From  a  Judgment  In  favor 
ol  plaintiff,  ^fendant  app^Ia  Dismissed. 

Jaa.  Bradley  and  B.  M.  Lee,  for  appellant 
Victor  F.  Bradley,  for  appellea 

O'RBAB,  J.  Appellee  aufld  appdUant,  lu 
an  actlm  In  thio  nature  of  eqwess  aanimp- 
8it,  to  recoTO'  9170.  The  answer  denied  the 
alleged  agreonenl;  and  pleaded  as  a  Mtofl 
that  appellant  had  paid  for  appdlee  certain 
taxes  <»i  lands  owned  by  them  Jointly,  In  a 
given  proportion,  when  the  l^al  title  was  in 
appellant  to  the  whole  tract,  while  appellee 
owned  the  equitable  title  to  the  proportion 
named.  The  sum  claimed  by  appellant  on 
tbls  account  was  V96.24.  The  drctilt  court 
struck  out  so  much  of  Ills  pleading  as  claim- 
ed the  taxes.  Ibe  verdict  and  Judcu^ot  on 
appellee's  claim  was  In  her  faror. 

The  first  question  Is,  has  tUs  court  Juris- 
diction of  the  appeal?  To  give  ttds  court 
Jurisdiction  of  an  appeal,  the  amount  In  con- 
trovwsy  must 'be  ^0(^  excluslTe  oC  interest 
and  costs.  Section  800^  Ky.  St  1008.  As 
to  the  defendant  It  Is  said  tiut  tbe  amount 
In  controvert  is  Qw  amount  of  the  Judg- 
ment Arom  which  he  appeals.  I*  ft  N.  B. 
Co.  T.  Wade,  89  Ky.  2SB,  12  S.  W.  279;  Amei^ 
lean  Accident  Cb.  t.  Slaughter.  101  Ky.  260, 
40  S.  W.  67Bk  But  when  the  defendant  has 
presented  a  counteK^alm  or  setoff  against 
the  i^Intlff,  which  is  gramane  to  the  orig- 
inal cause  of  action,  and  whfaA  ia  dented  en- 
tirely, then  tbe  amount  in  controversy  will 
be  the  sum  recovered  i^lnst  him  by  the 
l^alntlff  on  the  ml^inal  action,  plus  tSxB 
amount  (dalmed  the  defendant;  and  which 
be  was  denied.  WaltM  A.  Wood  Co.  v.  Tay- 
lor. 104  Ky.  217,  46  &  W.  720.  This  brings 
us  to  consider  swtfJsnt^s  claim  as  a  set-off. 

A  set-<^  Is  a  causa  of  action  arising  upofi 
a  contract,  Judgment,  or  award  in  ftivor  of  a 
defendant  against  a  plaintiff.  Subsection  2 
of  section  06.  Qv.  Code  Frac  It  Is  a  suit 
within  a  suit  Defendant  alleged  by  way  of 
8et-<^.  and  ther^ore  as  constituting  a  cause 
4^  action  against  the  plalntUC,  that  he  and 
tbe  plaintiff  owned  Jointly,  In  imequal  pro- 
portions, a  farm  in  Scott  county;  that  he 
held  tbe  legal  title  to  the  whole  of  It,  but 
that  for  certain  years  the  plaintiff  was  the 
ovner  by  title  bond  frmn  appellant  of  the 
equltabto  title  to  tbe  portion  named,  being 
something  less  than  one-half;  that  the  tax 
had  been  assessed  against  him,  and  that  he 
had  paid  all  of  it;  and  that  plaintUTs  pro- 
portion was  ¥95.24,  In  the  aggregate^  whlcli 
ahe  had  not  paid.  Section  4028,  Ky.  St 
IOCS,  makes  the  holder  of  the  legal  title  to 
land,  and  the  holder  of  the  equitable  title 
also,  liable  for  the  taxes  thereon;  "but  as 
between  themselves,  it  shall  be  tbe  duty 
of  the  holder  of  tbe  equlUble  title  to  Hst  the 
pi-operty  snd  pay  the  taxes  thereon,  wheth- 
er the  property  be  In  possessUm  or  not  at 
the  time  of  the  payment."  Section  4088  pro- 
vides ttiat  **wbenever  the  occupant  of  any 
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luDd.  •  *  •  shall  pay  tlie  tax  thereou 
which  the  owner  ought  to  pay,  the  penou 
paying  the  tazea  shall  be  entitled  to  re- 
cover of  the  owner  the  amount  of  the  tax 
60  paid  and  interest"  Section  4035  gives 
a  right  ot  action  to  a  Joint  owner  who  pays 
all  the  tax  where  the  property  has  been  as- 
sessed conjc^tly."  These  sections  were  in- 
tended to  fix  the  liability  for  the  tax  as  be- 
tween the  persons  prima  fade  liable  there- 
for, and  from  any  of  whom  the  state  may 
have  exacted  its  payment.  The  payment  of 
taxes  is  generally  involuntary.  Its  assess- 
ment, and  the  means  of  collection,  are  nec- 
essarily more  or  less  summary.  3^t  a  mwe 
Tolmiteer,  who  pays  the  taxes  of  the  owner 
of  property,  will  not  be  given  either  a  Uen 
on  the  property,  or  a  right  of  action  to  re- 
cover the  amount  paid  from  the  owner,  is 
well  settled;  bu^  where  one  who  can  be 
made  to  pay  it;  does  so,  the  atatutes  fix  the 
ultimate  liability  as  between  the  persons 
liable,  and  give  a  right  of  action  against  such 
one  in  favor  of  the  other  who  pays.  We  are 
of  opinion  that  the  answer  presented  a  good 
cause  of  action  in  favor  of  defendant  a^aihst 
plaintiff. 

Bnt  a  set-off  must  be  based  upon  a  con- 
tract, Judgment,  or  award.  There  is  no 
claim  that  defendant  paid  the  tax  f6r  plain- 
tiff under  a  contract,  or  under  a  request  that 
would  imply  a  promise  to  repay.  No  stat- 
ute would  be  needed  to  allow  a  recovny  In 
such  state  of  case.  This  is  purely  and  sim- 
ply a  statutory  liability.  Penalties  or  for- 
feitures fixed  or  allowed  by  statute,  and 
torts,  and  unliquidated  demands,  have  not 
been  allowed  as  matters  of  set-off.  The  lan- 
guage of  the  Oode^  no  lea  than  the  prac- 
tice before*  exclude  such  as  matters  of  set- 
off. We  think  to  this  class  belong  pure  stat- 
utory liabilities— involuntary  liabilities.  The 
action  of  the  circuit  court  was  therefore 
proper,  in  striking  out  that  matter  as  a  set- 
off, although  it  may  have  constituted  a  good 
cause  of  action  by  defendant  against  plain- 
tiff. This  leaves  the  amount  in  controversy 
less  than  |200.  O.  ft  O.  By.  Co.  v.  Boe 
(Ky.)  54  S.  W.  1;  Arthurs  t.  Thompson,  87 
Ky.  218;  SO  8.  W.  628. 

Appeal  dismissed. 


MUIB  T,  THIXTON,  MILLETT  ft  00. 

(Kentocky  Court  of  Appeals.   Feb.  9,  1904.) 

ANIHALS  —  RESTRAINT— UNINCLOSBO  LAND3- 
STRATS— INJURIES— ATTRACTIVE  NVISANC&- 
UABILITT  OP  LANDOWNER. 

1.  Ad  owner  of  domestic  animals  is  not  bonnil 
to  restrain  them,  but  may  lawfully  permit  tlieoi 
to  run  at  large  on  tbe  putjiic  higliwiiys  and  on 
□□inclosed  lauds  without  rei^ard  to  the  owner- 
ship of  Buch  lands. 

2.  An  owner  of  uaiuclosed  lands  Is  not  liaUe 
for  injuries  to  animals  straying  opon  the  land 
from  a  highway,  imless  he  maintains  or  permits 
to  remain  thereon  a  nuisance  liable'  to  attract 
such  animals  to  their  injnry. 

8.  Dtfendants  mataitained  a  datem  on  tbdr 
^wnlses  in  oonneetiai  with  their  distilleiy,  near< 
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ly  100  feet  from  a  turniuke.  When  plaintiffs 
horse,  which  had  strayed  from  the  turnpike, 
and  had  been  drowned  in  the  cistern,  was  found, 
the  covering  of  the  cistern  had  becu  diaplnced, 
and  some  ox  the  pieces  had  fallen  into  it.  Qraia 
waa  sometimea  spilled  on  the  ground  near  the 
distillery.  Une  witness,  who  was  uncontradict- 
ed, testified  that  he  bad  never  seen  stock  eat  itae 
malt  that  was  thrown  on  the  ground,  but  at  the 
time  the  horse  was  drowned  the  diBtiUery  had 
not  been  operating  for  several  days.  Beld,  that 
such  evidence  was  insufilcient  to  establi&h  that 
defendants  maintained  an  "attractive  nuiiiauce" 
on  the  premises,  by  which  the  horse  was  invit- 
ed thereon,  and  that  defendants  were  therefore 
not  liable  for  his  death. 

Appeal  from  Circuit  Court,  Nelson  Ckionty. 

"To  be  officially  repealed.** 

Action  by  Joseph  Mulr  against  Tblxtou, 
Mlllett  ft  Co.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.  Affirmed. 

C.  T.  Atkinson  and  J.  Smith  Barlow,  for 
appellant  John  S.  Kelly,  for  appellees. 

SETTLE,  J.  This  action  was  InatltDted 
by  the  appellant  against  the  appellees  to  re- 
cover damages  for  the  death  of  a  borse^ 
which,  in  straying  upon  the  distillery  pretu- 
laes  of  the  appellees,  fell  into  a  cistern  and 
was  drowned.  The  distillery  grounds  front 
on  the  Bardstown  and  Loretto  turnpike  in 
Nelson  county,  and  are  unindosed.  The  cis- 
tern in  whl<A  appellant's  horse  was  drowned 
is  situated  In  the  rear  of  the  distillery  baUdr 
Ings,  and  nearly  100  feet  from  the  pike,  and 
Is  used  for  supplying  the  distillery  wUIi  wa- 
ter when  in  operation.  The  water  with 
which  the  cistern  is  filled  is  conducted  Into 
it  by  a  idpe  connecting  with  a  nearby  spring. 
According  to  the  evidence  the  appellant's 
horse  escaped  from  his  lot  or  field,  on  the 
night  of  June  27,  1803,  and  went  upon  the 
appellees'  premises,  where  it  waa  fooad  on 
the  following  morning  in  the  dstem,  dead. 
Whether  the  animal  fell  Into  the  dstem 
while  gracing  near  It  or  in  trying  to  drink 
therefrom  does  not  appear.  It  is,  bowcTer. 
averred  In  the  petition  that  it  was  Induced 
to  enter  the  premises  of  appellees,  as  was 
common  with  other  stock  in  the  neighlMT- 
hood,  to  eat  com  or  malt  which  appellees* 
servanta  negligently  permitted  to  fall  and 
remain  upon  tbe  ground  in  and  about  the 
premises,  and  that  by  reason  thereof;  and 
appellees'  further  negligence  in  permitting 
the  cistern  to  remain  nncovered,  tbe  tiorse 
met  its  death.  The  answer  denied  the  alleg- 
ed acts  of  negligence  set  forth  in  the  peti- 
tion, or  that  the  horse  was  thereby  led  to  en- 
ter the  distillery  premises,  and  averred  that 
at  tbe  time  of  its  death  tbe  horse  was  tres- 
passing upon  appellees'  lands,  and  had  been 
either  driven  thereon  by  its  owner,  or  by 
the  negligence  of  the  latter  had  been  tnmed 
out  upon  the  highway  and  allowed  to  stray 
wheresoever  It  would.  The.afflnnatlTe  mat- 
ter of  tbe  answer  was  controverted  by  reply, 
and  upon  the  trial  which  ftdlowed  the  mak- 
ing iQ)  of  the  issues  the  lowor  court  at  tbe 
conclnalon  of  all  the  evidence  peremptorily 
instructed  the  Jury  to  find  for  the  appellees. 
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and  they  tumnpon  returned  a  verdict  ai 
Inatmcted,  upon  wblch  Judgment  wae  enter> 
ed  dismissing  tbe  petition  and  allowing  ap- 
pellees  their  costs.  Of  the  action  of  the  trial 
court  In  giving  the  peremptory  InBtmctlon 
and  In  oTemiUng  hie  motion  for  a  new  trial 
the  appellant  complains. 

The  question  presented  hj  tbe  appeal  Is 
interesting  because  of  Its  novelty  and  the 
Eeal  with  which  connsel  have  urged  their 
respective  contentions.  We  find  In  Tbomp- 
Bon's  Negligence  voL  1,  S  938,  this  state- 
ment  of  the  law  on  this  snbject:  "In  most 
of  tbe  states  of  the  American  Union,  with 
the  exception  of  some  of  the  Eastern  states, 
the  common  law  of  Ekigland,  which  requires 
the  owner  of  cattle  to  restrain  them.  Is  not 
in  force;  but  they  may  lawfully  run  at  large 
npon  the  public  highway  and  npon  unln- 
closed  lands  without  regard  to  the  owners 
ship  of  such  lands.  The  difference  Is  that 
by  the  common  law  of  England  the  owner 
of  cattle  must  fence  them  In,  whereas  by  the 
general  law  of  America  the  owner  of  the 
land  most  fence  them  out."  In  section  959 
we  are  also  told  by  tbe  learned  author  that: 
"Where  donestfc  animals  are  allowed  to  ran 
at  large,  and  they  stray  npon  unlnclosed  lands 
and  are  Injured,  tbe  owner  of  the  lands  can- 
not be  held  liable  therefor.  A  landowner  is 
no  more  obliged  to  prepare  his  land  In  any 
particular  way  for  the  protection  of  his 
neighbor's  cattle,  not  Invited  or  tempted  to 
come  npon  it,  than  for  the  protection  of  his 
nd^bor  himself.  For  example,  a  landown- 
er Is  under  no  obligation  to  fence  bis  land 
bordering  on  tbe  highway,  or  to  keep  such 
fences  or  the  gates  in  them,  so  as  to  prevent 
tbe  animals  of  another,  which  are  allowed 
to  run  at  lai^  npon  the  highway,  from  get- 
ting throogb  the  land  upon  a  railroad  track, 
and  there  beli^  killed."  The  EngUsb  law 
rests  the  rule  npon  the  proposition  that  tbe 
owner  of  domestic  animals  has  no  right  to 
allow  them  to  stray  upon  ogea  grounds,  and 
that,  If  be  does  so^  It  Is  at  bis  peril.  Upon 
the  other  band,  tbe  doctrine  In  most  of  tbe 
American  states  is  that  cattle  may  ran  at 
large  xtpon  the  highway  and  npon  nnlnelosed 
lands  without  regard  to  the  ownership  of 
Buth  lands.  Under  tbe  doctrine  last  stated 
the  owner  or  occupant  of  land,  as  we  have 
already  observed.  Is  onder  no  obligation  to 
make  It  safe  for  Utrb  benefit  of  tbe  owners  of 
domestic  animals  which  are  permitted  to  mn 
at  large.  But,  while  this  Is  true,  an  excep- 
tion to  the  rule  extsts,  as  we  are  told  by  Mr. 
Thompson,  In  what  are  sometimes  called  "at< 
tractive  nuisances,"  so  tiiat.  If  tbe  owner  or 
occupant  of  real  property  erects  and  leaves 
npon  bis  premises  anything  which  is  especial- 
ly attractive  to  yodng  children,  or  to  do- 
meetie  animals,  and  children  or  flutmaiij  are 
attracted  to  it  to  their  hurt,  be  must  pay 
damages.  Bransom's  Adm'r  t.  Labrot,  etc., 
81  Ky.  642,  BO  Am.  Bep.  183;  Jones  t.  Nich- 
ols, 46  Ark.  207,  65  Am.  Rep.  675;  Haughey 
T.  Hart;  63  Iowa,  86.  17  N.  W.  189,  49  Am. 


Sep.  138;  Young  v.  Harvey,  16  lad.  314.  We 
regard  the  rule  last  mentioned  as  the  law  in 
this  state,  and,  though  some  of  the  authorities 
relied  on  by  counsel  for  tbe  appellees  seem 
to  support  the  contrary  view,  npon  examina- 
tion it  will  be  found  that  tliey  apply  to  those 
states  wherein  the  common  law  Is  in  force 
or  statutes  have  been  enacted  which  require 
tbe  owners  of  stock  to  keep  them  within 
their  own  Inclosurea.  The  case  of  L.  &  F. 
B.  R.  Co.  V.  Ballard,  2  Mete.  180,  cited  for 
appellees,  is  not  in  point  It  only  holds  that 
a  railroad  company  is  not  bound  to  fence 
Its  track,  and  that,  as  its  trains  have  tbe  right 
of  way  on  and  over  the  track,  owners  of 
cattie  are  under  peculiar  obligations  to  keep 
them  oft  the  track.  This  rule  does  not,  how- 
ever, apply  to  other  owners  of  nnlnelosed 
lands.  We  have  In  Kentucky  no  statute  pre- 
venting the  running  at  large  of  stock,  though 
there  Is  wbdt  may  be  called  a  "local  option" 
stock  statute,  which  may  be  put  In  force  In 
a  given  territory  by  a  majority  vote  of  the 
citizens  thereof,  In  which  event  the  owners 
of  stock  in  such  territory  will  be  required 
to  keep  them  upon  tbelr  own  lands.  But  ap- 
plying the  law  as  we  have  announced  It  to 
the  facts  of  this  case,  we  are  nevertheless 
of  opinion  that  appellant  was  not  entitled 
to  recover.  Several  of  the  witnesses  testi- 
fied that  In  unloading  grain  at  the  distillery 
It  was  often  the  case  that  some  of  it  was 
spilled  on  tbe  ground,  and  that  stock  were 
frequently  attracted  by  tbe  grain  thus  left 
upon  the  gronnd,  and  at  such  times  would 
go  upon  the  premises  and  eat  It.  But  no 
witness  testifled  that  there  was  any  grain  or 
other  provender  attractive  to  stock  on  the 
distillery  grounds  at  or  Just  before  the  Ugae 
the  appellant's  horse  was  killed.  "Upon  the 
contrary,  tbe  evidence  showed  that  the  dis- 
tillery was  "dosed  down"— that  Is,  it  ceased 
to  be  c^)aated-^une  22d,  and  tbe  horse  was 
not  killed  nntU  June  27th,  five  days  thereafter. 
And  If,  as  stated  by  some  of  ttie  witnesses, 
hogs  and  other  stock  were  so  frequently  lured 
to  the  premises  by  the  spilled  com,  It  Is 
to  be  presumed  that  they  would  to  five  days 
have  eaten  and  removed  what  grain  was 
left  on  tbe  ground.  If  any,  at  the  time  tbe 
distillery  ceased  to  be  operated.  Some  of 
tbe  witnesses  also  testifled  that  appellees' 
smrants  sometimeB  threw  malt  on  tbe  gronnd 
from  the  distillery,  but  tiie  proof  Is  silent 
as  to  there  being  any  malt  on  the  ground 
at  tbe  time  tbe  appellants  horse  was  killed; 
and  one  witness,  an  CToployC  of  the  appel- 
lees, testifled. that  be  had  never  seen  stock 
eat  the  malt  that  was  thxovrn  on  the  gronnd, 
which  statement  was  not  contradicted  by  any 
other  witness. 

In  our  opinion,  the  cistern  was  not  danger- 
ous per  se.  It  was  in  tbe  rear  of  the  dis- 
tillery building,  from  80  to  100  feet  from  the 
pike.  It  will  be  found  that  only  one  wlt- 
ness  said  tbe  water  In  tbe  dstem  could  be 
seen  from  the  pike;  others  said  It  was  not 
Tlslble  from  the  pike.   Several  witnesses  tea- 
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tilled  that  planks  were  kept  upon  the  dstem. 
One  witness  (N.  R.  Boon)  says  It  was  cot- 
ered  with  not  less  than  nine  pieces  of  timber. 
J.  G.  McKelvey  was  the  revenue  officer  In 
charge  of  the  dlatlllery  at  the  time  appellant's 
horse  was  killed.  He  first  discovered  It  In 
the  cistern,  and  from  his  testimony  It  is 
evident  that  the  timber  or  covering  of  the 
cistern  was  displaced  by  the  hrarse  when  he 
fell  into  It,  for  he  stated  that  some  of  the 
pieces  had  fallen  into  the  dstem  and  others 
were  projecting  ot&  it,  and  others  still  were 
lying  by  It  on  the  ground.  It  la  manifest, 
therefore,  that  some  precautions  had  been 
taken  by  appellees  or  their  employfis  in  cov- 
ering the  cistern.  It  should  be  borne  in  mind 
that.  If  appellees  can  be  held  liable  at  all,  it 
must  be  npon  the  ground  tliat  they  maintain- 
ed upon  the  premises  an  "attractive  nui- 
sance" by  which  the  horse  of  appellant  was 
Invited  thereon.  As  to  tbe  care  required  of 
them  In  such  a  state  of  case  we  find  the  rule 
tbus  stated  In  section  685  of  Thompson's  Neg- 
ligence: "The  same  mle^  subject  to  qualifica- 
tions, applies  to  the  case  of  injuries  to  do- 
mestic animals  through  pitfalls  or  other  dan- 
gers upon  uninclosed  grounds.  That  role  is 
that  the  owner  or  occupier  of  land  Is  under 
no  legal  obligation  to  take  special  care  or 
pains  to  tbe  eni^  of  keeping  it  safe  for  the 
protection  of  the  animals  of  others  which 
may  be  allowed  to  run  at  large;  and  this 
without  reference  to  the  question  whether 
the  rule  of  the  English  common  law  prevails, 
which  requires  the  owners  of  domestic  ani- 
mals to  restrain  them  at  their  peril,  or  wbeth- 
er  tbe  rule  of  most  of  the  American  states 
prevails,  which  allows  domestic  animals  to 
nm  at  large,  and  requires  the  owners  of 
cultivated  fields  to  fence  tbem."  As  the  ap- 
pellees' liability,  if  any,  must  rest  tq>on  the 
ground  that  they  maintained  npon  the  dlstll- 
tery  premises  an  "attractive  nuisance,"  where- 
by appellant's  horse  was  Induced  to  enter  the 
same,  it  necessarily  follows  that.  If  no  such 
attraction  existed,  no  cause  of  action  arose 
against  appellees  In  appellant's  behalf  for 
the  death  of  the  horse,  tbough  caused  by  Its 
fail  into  tbe  cistern.  Under  tbe  facts  of  this 
case,  tbe  cistern  was  not  necessarily  danger-' 
ous,  or  per  se  a  nuisance,  nor  was  there  at 
the  time  of  tbe  death  of  the  appellant's  horse 
anything  on  or  about  the  distillery  premises 
that  could  have  been  called  an  attractive 
nuisance  by  which  It  was  Invited  to  go  npon 
appellees'  land. 

We  are  therefore  of  opinion  that  the  trial 
court  did  Dot  err  in  granting  the  peremptory 
instnictlmi.  Wherefore  the  Judgment  is  af- 
firmed. 


FET.LOWS  et  al.  t.  KINO. 
(Court  of  Appeals  of  Kentucky.   Feb.  S,  1004.) 
8ALB  OF  UkND-CONSIDERATION. 

1.  B.  ft  O.  Jointly  owned  land,  agaicnt  wliich 
ware  two  purchase-money  notes,  for  $300  each, 
owned  by  K.,  called  the  "T.  notes.'*  O.  had 
nald  Done  of  the  consideration.  Pnrsnant  to  an 


order  givoi  by  B.,  "Ton  haj  Q.  ont  and  aeU  to 
me,  and  I  will  My  the  two  T.  lien  notas  |dren 
(or  the  land,"  K.  bon^t  the  tDtwest  of  O.  In 
the  land,  a  half  interest  being  worth  about  $2,- 
000,  tw  a  coDsideratiMi  not  exceeding  12,000, 
If,  as  contended  R,  and  Q.,  but  deued  by 
K.,  the  two  ISOO  notes  were  part  of  the  couia- 
enition,  and  deeded  it  to  R.  for  a  redtsd  con- 
sideration  of  $2j500,  represented  by  five  notes, 
of  $500  each.  Held,  that  R.  purchased  th*  in- 
terest tree  of  the  fSOO  lien  notes. 

AcpMl  from  Olrcult  Conrt;  Hwdenoa 
Oonnty. 

"Not  to  be  officially  reported.** 

Action  by  Richard  Fellows  and  anotiwr 
against  Charles  L.  King.  Judgment  for  de- 
fendant.  Plaintiffs  appeaL  Bevmed. 

B.  H.  Cmmln^uuii  and  W.  P.  McClaliit  tar 
appellants.  Brown  ft  Vance,  for  iwdlea 

O'RBAR,  J.  Richard  and  Godfr^  Fellows 
owned  Jointly  a  tract  of  100  acres  of  land 
in  Henderson  county,  upon  which  tJiey  owed 
$1,200  represented  by  four  notes,  of  $300  eacb. 
bearing  8  par  cent  per  annum  into^t.  Tbe 
notes  were  assigned  to  appellee.  Ai^ellant 
Richard  Fellows  had  paid  all  the  original 
purchase  money  (some  $1,400),  leaving  the 
amount  of  these  notes  as  the  balance.  He 
continued  to  pay  on  tbe  notes  tac  several 
years,  till  two  of  them,  with  accruing  interest 
at  8  per  cent,  had  been  discharged.  He  then 
proposed  to  appellee,  who  was  a  merchant 
and  trader,  to  btiy  out  bla  brother  QoiUrej 
Fellows'  Interest  In  the  land,  and  he  (api>e]- 
lant)  would  buy  It  from  appellee.  Appellant 
Is  an  illiterate  man,  unable  to  read,  or  to 
write  bis  name.  Tbe  reason  he  proposed  to 
appellee  to  buy  the  land  and  sell  It  to  him 
was  that  he  was  nnable  to  buy  and  pay  cash 
for  it  he  says.  At  any  rate,  appellee  prepar- 
ed, and  appellant  signed,  this  paper: 

"C.  L.  King:  You  buy  €k>dfrey  out  and 
sell  to  me,  and  I  will  pay  the  two  Trigg  Uen 
notes  glvoi  for  the  land.  Fdk  1,  1888; 

•Wchard  X  Fellowi, 

"Attest:   J.  D.  Dickey." 

Appellant  was  then  owing,  as  Joint  maker 
with  Godfrey  F^ows,  the  two  Trigs  notes 
referred  to,  being  tlie  last  two  of  the  $300 
notes  above  alluded  to.  It  Is  not  dear  Just 
what  consideration  appellee  really  paid  to 
Godfrey  Fellows  for  his  interest  In  the  land. 
But  all  that  is  accounted  tot  with  any  antla- 
factlon  is  not  exceeding  $2,000,  If  the  two 
Trigg  notes  Just  mentioned  are  Included.  Ap- 
pellant and  Godfrey  Fellows  claim  th^  wwe 
Incinddd.  Appellee  doiles  that  ttiey  were. 
Then  appellee  sold  tbe  same  one-half  In- 
terest to  appellant  and  made  bim  a  general 
warranty  deed  for  It,  for  the  recited  con- 
sideration of  $2,500,  evidenced  by  five  notes, 
of  $600  each,  bearing  Interest  from  date. 
No  allusion  was  made  in  the  deed  to  the 
two  Trin  notes.  The  one-half  interest  In 
the  land  la  shown  to  have  been  worth  then 
probably  not  oceeding  $2,000— cotalnly  not 
as  much  as  $2,600.   Appellant  cratiniied  to 
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make  paymeDts  on  thla  purchase  price  dll 
be  had  paid  eiongh  to  eitlngnlah  It,  with 
Its  Interest,  In  1899.  Then  appellee  asaerted 
that  appellant  owed  him  the  two  Trigg  notes 
and  interest,  wblcb  then  amounted,  according 
to  the  judgment  of  the  circuit  court,  to  some- 
thing over  $1,800;  that  these  two  notes  were 
a  balance  of  the  consldnatlon  for  the  Godfrey 
Fellows  half  of  the  land,  making  It  cost,  not 
counting  ttie  Interest,  over  98,100,  Instead  of 
«2,50a 

We  construe  the  written  memorandum  cop- 
led  above  as  a  direction  to  appellee  to  boy 
the  land,  and  as  an  agreement  by  appellant 
to  repurchase  It  from  blm;  paying  the  Trigg 
notes,  as  part  of  the  consideration.  Godfrey 
Fellows  had  no  Interest  In  the  land  to  sell, 
as  he  had  paid  none  of  the  consideration, 
unless  the  Trigg  notes  were  canceled  or 
Itald  off  by  Godfrey.  It  therefore  must  have 
been  that  It  was  the  Intention  of  the  [uirtles 
that  that  debt  was  to  be  extinguished  In 
that  way.  Then,  when  appellee  resold  to 
appellant  for  $2,500,  that  paid  to  appellee  a 
handsome  profit  for  his  part  In  the  transac- 
tion. The  Interest  sold  was  thus  clear  of 
previous  debt.  There  was  no  reason  shown 
why  the  deed  from  appellee  to  appellant  did 
not  show  the  true  consideration.  If  the  Trigg 
notes  were  part  of  It.  We  conclude  that 
they  were  not.  And  as  appellant  has  paid 
appellee's  debt  In  full,  he  was  entitled  to 
have  the  liens  canceled  of  record,  and  his 
title  cleared  of  that  clond. 

Judgment  reversed  and  remanded,  with 
directions  that  a  Judgment  be  entered  in  ac- 
cordance herewith. 

NUMN,  J.,  not  sitting. 


KNU0KLB8  v.  COMMONWHALTH. 
(Goort  of  Appeals  of  Eentncky.  Feb.  9,  1904.) 

HOUICIDB-ASSAULT  WITH  INTENT  TO  KIU*- 
SVIDBNCB--SUFFICIENCT. 

1.  In  ft  prosecntlon  for  willfully  and  malldons- 
ly  shooting  at  and  wonn^ng  another,  with  an 
int«ition  of  killing  Un,  eridence  Md  snffldent 
to  mstftlu  a  conviction. 

Appeal  fiwrn  Clrcidt  Ooort;  Ledie  Oonnty. 

**Not  to  be  officially  reported." 

Adklns  D.  Knncklea  was  conTieted  of  ma- 
lidously  footing  at  and  wounding  another, 
and  appeals.  Affirmed. 

Lewis  &  Hansford  and  H.  F.  Farmo',  Jr.. 
for  ai^elJant  N.  B.  Hays  and  Loraine  lUz, 

for  the  Commonwealth. 

NUNN.  J.  The  appellant  was  indicted  by 
the  grand  Jury  of  Leslie  coonty  at  the  March 
term  of  the  Leslie  circuit  court,  1908,  Char- 
ged with  the  statutory  offense  of  willfully 
and  maliciously  shooting  at  and  wounding 
one  John  Helton,  with  an  Intention  of  killing 
him.  At  the  June  term  of  the  conrt  he  vraa 
tried  and  convicted,  and  sentenced  to  serve 
a  two-year  term  In  the  penitentiary.  He  ap- 
pealed to  this  court  for  a  revertal,  and  ttie 


case  was  submitted  on  the  2d  of  this  month 
without  a  brief  being  filed  by  oilier  the  com- 
monwealth or  the  appellant 

We  have  examined  the  record  carefully, 
and  find.  In  substance,  the  following  facts: 
Helton,  the  person  wounded,  after  snpper 
one  evening  visited  a  widow  lady— Mrs. 
Bally— at  the  Instance  of  her  son  Lee  Bally. 
On  starting  to  leave  for  his  home,  about  200 
yards  distant,  and  Just  as  he  was  about  to 
step  ont  of  the  door,  he  was  fired  upon  by 
some  one,  and  shot  through  the  breast  and 
lung.  Qn  the  next  day,  when  he  thought  he 
would  not  live,  he  made  a  statement  that  he 
thought  he  recognized,  from  the  flash  or 
light  made  by  the  firing  of  the  gun,  Jonah 
Helton,  a  cousin  of  his,  as  the  person  who 
fired  the  shot.  It  appears  that  very  soon 
thereafter  he  became  convinced  that  he  was 
mistaken  In  this.  Early  the  next  meaning 
after  the  shooting,  persons  visited  the  house 
where  the  shooting  occurred,  and  followed 
some  tracks  of  persons  who  were  in  their  sock 
feet.  These  persons  were  tracked  across  the 
valley  and  up  Pine  Mountain,  and  there  It  ap- 
pears that  they  put  on  their  shoes.  They 
were  then  tracked  a  part  of  the  way  down 
the  other  side  of  the  mountain,  going  in  the 
direction  of  Ann  Howard's  store  and  Berry 
Howard's  home.  This  was  about  10  or  12 
miles  from  the  place  of  the  shooting.  The 
appellant  was  seen  passing  a  house  on  this 
route  about  daylight  the  next  morning,  car- 
rying a  gun.  There  he  related  the  fact  of 
Helton's  being  shot,  and  made  some  state- 
ments which  tended  to  Incriminate  him.  He 
arrived  at  Ann  Howard's  store  at  about  8  or 
9  o'clock  In  the  morning,  and  there  related 
the  circumstance  of  the  shooting  aC  Heltim. 
One  witness  (Jeff  Saylor)  stated  that  appel- 
lant told  him  that  he  had  shot  Helton;  that 
he  had  been  promised  f  25  to  kill  him,  and  had 
only  been  paid  f5,  and  he  was  afraid  he  was 
not  going  to  get  the  balance.  Many  witnesses 
were  Introduced,  and  many  facts  and  clrcnm- 
stances  were  presented,  which  tended  to  con- 
nect appellant  with  the  crime;  the  court  gave 
to  the  Jury  proper  and  the  usual  instructions 
in  such  cases;  and  we  are  of  the  opinion 
that  the  appellant  had  a  fair  and  impartial 
trial,  and  that  the  jury  was  vcsy  ladent 
with  him. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 

PBBNTICB  V.  OLIVm 
<Ooort  of  Appeals  of  Kentncky.  Feb.  2,  1904.) 

NBJW  TRIAL-SHOWINO  OF  MBRITS. 

1.  Defendant  In  an  action  for  land  is  not  eai- 
titled  to  a  new  trial  merely  becanse  be  was  pre- 
VMited  by  lUnees  frran  attendlne  the  trial;  his 
petition  therefor  not  averring  that  plaintiff  did 
not  own  the  land  or  was  not  entitled  to  its  pos- 
sesiiott,  or  that  he  had  filed  an  answer  denying 
such  ownership  or  right  to  posseasion,  w  that 
he  had  a  good  defense. 

Appeal  from  Circuit  Court.  Marshall  Coun- 


17. 


Digitized  by 


Google 


470 


78  SO  UTHWBBTBBN  REFOBTBR. 


<Ky. 


"Not  to  be  offlcUU7  reported." 

Aetton  liy  Oea  A.  Prentice  asalnat  W. 
Mike  OllTer  for  a  new  trial.  From  an  ad- 
Terse  jadgment,  plaintiff  appeals.  Affirmed. 

Oeo.  A.  PreDtice,  Id  pra  per.  Reed  &  Ber- 
ry and  OUrer  A  Beed,  for  app^lee. 

PATNTER.  J.  Tbls  actton  was  Instftated 
for  a  new  trial  in  an  action  wblcb  bad  beoi 
pending  In  the  Marshall  circuit  court  by  tbe 
appellee  against  tbe  appellant  to  recover  tbe 
possession  of  70^  acres  of  land.  Tbe  grounds 
upon  wbich  a  new  trial  Is  sought  are.  as  fol- 
lows: (1)  UnaToldable  casualty  and  misfor- 
tune; (2)  fraud  practiced  by  appellee  in  ob- 
taining tbe  Judgment  The  petition  does  not 
aver  that  the  appellee  did  not  own  tbe  land, 
or  that  he  was  not  entitled  to  tbe  possession 
of  It;  neither  does  it  aver  that  plalntUT  had 
flied  an  answer  denying  appellee's  owner- 
ship and  rlgbt  to  the  possession  of  it  There 
is  not  even  an  averment  that  he  bad  a  good 
defense  to  tbe  action,  altliough  such  aver- 
ment might  be  held  to  be  a  conclusion  of  the 
pleader  and  insufficient  Tbe  record  of  the 
case  in  wblcb  a  new  trial  la  sought  la  not 
filed  with  tlie  petition. 

Under  tbe  pleadings,  the  appellant  did  not 
manifest  a  right  to  a  new  trial.  Steel,  etc. 
T.  Seale.  4  Ey.  Law  Rep.  42;  Overstreet,  etc.. 
V.  Brown,  etc.  (Ky.)  62  3.  W.  886.  Although 
the  appellant  was  prevented  from  attending 
tbe  trial  by  Illness  (the  petition  does  not 
show  whether  the  case  was  pending  in  eq- 
uity or  ordinary),  he  baa  not  shown  himself 
to  be  iwejudlced  by  tbe  Judgment  or  that 
bis  pleadings  and  proof  in  the  action  would 
have  supported  a  judgment  In  his  favor.  It 
may  be  proper  to  add  that  the  evidence  did 
not  show  that  tbe  appellee  |a-actlccd  any 
fraud  In  obtaluing  the  Judgment  against  ap- 
pellant 

The  Judgment  Is  affirmed. 


LOniSTILLB  RT.  CO.  v.  TEEKIN. 
(Court  Of  Appeals  of  Eentaci^y.  Feb.  8.  1904.) 

8TRBBT   RAILWAYS  —  IimmiBS  TO  TEAHB  — 
PDNITIVB  DAMAOKS-GROSS  NBOUICT— 
EVIDENCB-SUFFICIENCY. 
1.  Evidence  that  a  street  car  was  running 
through  a  narrow  c!^  street,  after  dark,  at  a 
rate  of  from  12  to  20  miles  an  hour;  that  It 
failed  to  sound  its  goug  at  the  croetdng;  and 
that  the  motorman  was  looking  back,  and  not 
ahead — was  aufficient  to  show  gross  neglect  and 
authorize  punitive  damages  in  an  action  for  in- 
juries by  a  driver  of  a  team. 

Appeal  from  Circuit  Court,  lett^aon 
County.  Common  Fleas  Division. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Teekln  against  the 
Louisville  Railway  Company.  From  a  Judg^ 
ment  fw  ^Intlfl,  defoidant  appeala.  A(< 
firmed. 

Farlelgh,  Straus  &  Farlelgh,  for  appellant 
Ohatteraon  &  Blitz,  for  a[q;telle& 

O'RBAB,  J.  The  decisive  qneatlon  In  tbla 
case  Is  wtaetner  an  instruction  allowing  punl- 


tlve  damages  should  bav*  been  giran.  Aj^- 
pellee  was  driving  his  deUvny  wagon  over 
one  of  the  streets  of  lAidsvlUe  after  dark, 
about  8  o'clock  at  night  Tlu  street  was 
so  narrow  that  appellant's  doolde-tFaclc 
street  railway  took  up  the  most  of  it  Ap- 
pellee's wagon  was  being  driven  on  one  of 
the  tradEi^  when,  being  warned  by  a  car 
coming  up  In  his  rear,  be  drew  off  to  the 
other  track  (tb»e  being  not  enough  room 
to  tbe  side  of  the  track  next  to  the  cnrbtngf. 
when  another  car,  coming  In  the  opposite 
direction,  struck  bis  horse,  killing  it  demt^ 
ishing  tbe  wagon,  and  Injuring  appellee. 
Tbla  last-named  car,  according  to  the  evi- 
dence for  appellee,  was  being  run  at  a  bigb 
rate  of  speed— from  12  to  20  miles  an  hour. 
It  tailed  to  sound  its  gong  at  tbe  street 
crossing  near  which  the  accident  occurred. 
The  motorman  was  looking  back,  and  not 
ahead.  We  are  of  opinion  that  Oils  evi- 
dence was  enough  to  base  an  instruction  on 
for  punitive  damages,  alloireble  fin-  gross 
neglect 

Jndgmoit  ftOrmed,  with  damages 


N17TTEB  T.  SOtlTHBBM  BT.  IN  KEN- 
TUCKY. 

(Court  of  Appeals  of  Kentucky.  Feb.  10, 1904.) 

OARRIERS— PASSBNOBRS— PARS-^ONFAT- 
HENT— BJBCTION. 

1.  Before  plaintiCF  boarded  defendant's  railway 
trsin  she  handed  hw  ticket  to  L.,  her  compan- 
ion, for  safe-keeping.  L.,  being  onable  to  se- 
cure a  seat  in  the  car  with  plaintiff,  left  It  to  go 
into  another  car,  and  waa  left  at  the  station, 
still  having  plaintlfTB  ticket  in  her  poaseasion. 
When  plaintiff  was  called  on  for  ber  fare,  she. 
having  neither  ticket  nor  money,  was  ejected  at 
tbe  next  station.  Seli,  that  soeh  ejecticni  was 
jnstiflable. 

Appeal  from  Circuit  Court  Scott  County. 

"Not  to  be  offldaUy  i^nrted." 

Action  1^  Settle  Mutter  against  the  South- 
ern Railway  Company  in  ^ntnt^.  From  a 
judgment  In  favor  tit  dtfendaut  plaintiff  ap- 
peals.  Aflbmed. 

L.  F.  Sinclair  and  Y.  F.  Bradley,  for  appel- 
lant Humphrey,  Burnett  &  Humphrey  and 
R.  B.  Roberts,  for  appellesu 


BARKER,  3.  Appellant  and  a  friend,  Mrs. 
Logan,  boarded  appellee's  train  at  Its  Seventh 
Street  Station  in  Louisville.  Ky.,  for  the  pur- 
pose (tf  going  to  their  home— Georgetown, 
Ky.  Before  entering  the  train,  aj^llant 
handed  het  ticket  to  her  companion,  Mrs. 
Logan,  for  safe-keeping.  The  latter,  not  be- 
ing able  to  secure  a  seat  in  the  car  with 
appellant  left  It  for  the  purpose  of  gtring 
into  another  car,  and  by  accident  was  left 
at  the  station,  keying  with  ber  appdlanf  s 
ticket  When  tbe  conductor  made  his  rounds 
to  collect  fares  fftnn  tbe  passenger^  appel- 
lant had  neltber  ticket  nor  moneyr  vh«e- 

T 1.  Bee  Cantors,  vol.  I,  OanL  Dig.  1 1411. 
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upon,  at  the  Foortb  Street  Station  In  Lonl*- 
Till^  ahe  was  required  to  and  did  leave  tbe 
train.  She  took  a  street  car,  rode  down  to 
tbe  Serentb  Street  Station,  found  het  friend 
and  ticket,  and  that  afternoon  they  went  to 
CJeorgetown.  To  recover  damages  of  app^ 
lee  tor  being  required  to  leave  the  train  un- 
der these  drcnmstanceB,  this  action  was  in- 
stituted. 

It  was  decided  In  the  case  of  Brown's 
Adm'r  V.  L.  &  N.  R.  R.  Co.,  103  Ky.  211,  44 
S.  W.  648,  that  a  common  carrier  of  passen- 
gers had  the  right  to  eject  a  passenger  who 
refused,  upon  demand,  either  to  produce  a 
ticket  or  pay  fare.  To  the  same  effect  Is 
the  opinion  of  the  superior  court  in  the  case 
of  C  N.  O.  &  T.  P.  H.  R.  Co.  V.  Barkley,  13 
Ky.  Law  Rep.  331;  Commonwealth  v.  Power, 
41  Am.  Dec.  466.  and  the  note  thereto.  In 
which  It  Is  said:  "It  la  a  universal  rale 
among  railway  companies  to  eject  passengers 
who  refuse,  upon  pro[>er  demand,  to  show  or 
smender  their  tickets  or  pay  fare,  and  its 
reasonahlenesa  is  beyond  question,  for  by 
such  refusal  a  passenger  becomes  a  mere 
treqiABser.  Ohio,  etc.,  R.  R.  Co.  v.  Muhllng, 
30  III.  9  [Bl  Am.  Dec.  336];  Chicago,  etc., 
R.  B.  Co.  V.  Roberts,  40  111,  503;  State  v. 
Overton,  24  N.  J.  Law,  436  [61  Am*.  Dec. 
eri]."  In  the  6th  Cyc  651.  the  rale  Is  thus 
stated:  **For  refusing  to  pay  the  reqaired 
fare  for  transportation,  the  reasonable  and 
usnal  remedy  Is  expulsion."  In  Am.  &  Eng. 
Bncycl.  of  Lav  <l8t  Ed.)  1076,  it  is  said:  "It 
may  be  stated,  as  a  general  rale,  that  the 
ticket  Is  the  only  evidence,  as  between  the 
conductor  and  passenger,  of  the  letter's  right 
to  transportation,  and  he  must  exhibit  It 
when  demanded.  If  he  faUs  to  do  this,  and 
refuses  to  pay  fare,  he  may  be  expelled  from 
the  train;  and  the  rule  is  not  altered  by  the 
fact  that  the  passenger  had  a  ti<^et.  but  lost 
It."  In  the  case  of  Downs  t.  New  York  & 
New  Haven  R.  B.  Co.,  4  Am.  Rep.  77,  a  pas- 
senger was  the  owner  of  a  commutation 
ticket,  which  he  was  required,  under  the  rules 
of  the  company,  to  exhibit  whenever  be  rode 
on  Its  train.  On  the  particular  day  in  ques- 
tion he  forgot  bis  ticket,  and.  refusing  to 
pay  fare,  was  ejected.  The  court  held  that 
this  was  a  proper  exercise  of  a  reasonable 
regulation.  To  the  same  effect  Is  the  oplnicm 
in  the  case  of  McClure  v.  Philadelphia.  Wil- 
mington ft  Baltimore  B.  R.  Co.,  6  Am.  Rep. 
346. 

There  was  no  evidence  to  uphold  the  allega- 
tion of  appellant's  petition  that  the  condactor 
knew  she  had  a  ticket;  but  this  would  have 
made  no  difference,  as  the  fact  that  she  once 
tiad  a  ticket  would  not  have  been  evidence 
that  she  had  not  sold  It  or  given  It  away. 
The  evidence  developed  the  facts  as  herein 
stated,  and  tiie  trial  court  upon  motion,  at 
the  conclusion  of  appellant's  testimony,  In- 
structed the  jury  to  find  for  the  defendant, 
wUch  was  done.  This  ruling  was  a  correct 
exposition  of  the  law  applicable  to  the  case. 

Judgment  aflSnned* 


LEIAK'S  HBIRS  v.  LBAE'S  EX'R. 
(Court  of  Appeals  of  Eeatucky.  Feb.  10,  1904.) 

WILL  —  CHARITT  —  BSNEFIGIARIBS  —  DBStd- 
NATION  WITH  BBASONABU  CiCRTAINTY. 

l.A  wUl  aotliotlBlng  an  executor  to  diapoaa 
of  an  estate  In  such  pcoportions  as  he  may  deem 
wise  for  the  aid  of  a  Bible  training  and  mission- 
sry  school  for  Christian  wcn-kers,  for  the  Bup- 
port  of  a  mlasioaary  In  the  foreign  field,  to  aid 
the  cause  of  Bible  bt^inms,  including  Fire  Bap- 
tized holiuess  work,  and  to  aid  In  the  support 
of  needy  and  destitute  ministers  of  the  gospel, 
points  out  ydth  reasonable  certainty  the  pur- 
poses of  the  charity,  and  the  beneficiaries  there- 
of, as  Ky.  St.  li)03,  8  317,  requires. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty. 

"Not  to  be  officially  reported." 

Proceedings  by  Victoria  A.  Leak's  heirs 
against  her  executor  to  liave  her  wUI  declar- 
ed invalid.  From  a  Judgment  sustaining 
the  validity  of  the  will,  the  beirs  appeal. 
Affirmed. 

O.  H.  Waddle  and  T.  B.  Stlnchomb,  for 
appellants.  Virgil  P.  Smith,  for  appellee.  ' 

BURNAM,  C.  J.  The  appellants,  heirs  at 
law  of  Victoria  Anna  Leak,  seek  on  this  ap- 
peal to  have  her  will  declared  Invalid  be- 
cause it  does  not  point  out  with  reasonable 
certainty  the  purposes  of  the  charity  and 
the  beneflciaries  thereof,  as  required  by  sec- 
tion 317  of  the  Kentucky  Statutes  of  1903. 
The  clauses  of  the  will  which  are  assailed 
in  this  action  are  as  follows: 

"Second.  I  authorize  and  empower  my  ex- 
ecutor hereinafter  named  to  sell  and  dispose 
of  my  estate,  real  and  personal,  •  •  • 
for  the  following  purposes,  in  the  order  enu- 
merated, and  In  such  proportions,  and  man- 
ner, as  may  be  deaned  vise  and  best  by  my 
executor. 

"L  For  the  aid  of  a  Bible  Training  and 
Missionary  School  for  Olirlstlan  workers. 

"2.  For  the  support  of  a  mlsslonaxy  or 
missionaries  In  the  Foreign  Field. 

"3.  To  aid  in  carrying  on  the  cause  of 
Bible  Holiness,  including  Fire  Baptized  Holi- 
ness work,  and  evangelism. 

"4.  To  aid  in  the  support  of  needy  and 
destitute  ministers  of  the  Gospel." 

H.  G.  Scudday,  the  testamentary  executor 
of  the  will  of  decedent,  testlfles  to  the  ex- 
istence of  a  number  of  Bible  training  and 
missionary  schools  for  Christian  workers  In 
the  United  States,  the  purpose  of  such 
schools  being  to  specially  fit  persons  for  mis- 
sionary and  church  work;  and  that  Mrs. 
Leak  during  her  lifetime  paid  the  expenses 
of  a  missionary  engaged  In  church  woi^  In 
a  foreign  field,  and  was  greatly  Interested 
in  the  success  of  these  schools.  He  also  tes- 
tifies to  the  existence  of  a  national  associa- 
tion for  the  promotion  of  Bible  holiness,  of 
which  the  Rev.  C.  J.  Fowler  Is  the  presi- 
dent, and  to  another  distinct  association 
known  as  the  "Fire  Baptized  Holiness  As- 
sociation." in  which  decedent  was  an  active 
erangellst,  commissioned  by  the  chief  offl* 
cers  of  the  association  during  hw  lifetime. 
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Wben  asked  the  difference  between  Bible 
boUness  and  fire  baptised  taoUnea^  the  wlt- 
neaa  aaawered:  *^rdlnar7  Bible  bollneBs 
means  tbe  aeeond  bIeMlng»  and  flra  baptised 
boUnees  the  third  UesBlng,  iriileh  gives  the 
Chrlstlau  greats  unction  and  enthiuloBm"; 
that  these  distinctive  asaodatioDS  find  au- 
thority for  their  exlstoice  In  the  elerenth 
and  twelfth  verses  of  the  third  chapter  of 
St.  3latUiew.  which  read  as  follows: 

"11.  I  Indeed  baptise  you  with  water  on- 
to repentance;  bat  be  that  cometb  after  me 
is  mlghUer  than  I,  whose  shoes  I  am  not 
wortby  to  bear:  he  shall  baptize  yon  with 
the  H0I7  Gboet,  and  with  fire. 

"12.  Whose  tan  is  In  hlB  hand,  and  be 
will  thorongbly  purge  hia  flow,  and  gather 
his  wheat  Into  the  gamer;  bat  lie  will  bom 
op  the  chaff  with  unaaenchatde  flie." 

He  also  testlfles  to  the  existence  of  large 
numbers  of  needy  and  destltcte  ministers  of 
the  gospel  In  all  denominations. 

The  general  doctrine  as  to  charttable  be- 
quests as  announced  in  a  large  number  of 
adjudicated  cases  by  this  court  Is  that  the 
beneficiaries  may  be  desiguated  aa  a  class 
only,  leaving  the  particular  object  of  the 
testator's  benefaction  to  be  determined  by 
the  trustee  appointed  to  administer  it  In 
the  light  of  the  testlmray  of  the  executor, 
we  are  of  the  iqiilnlon  that  the  will  in  this 
case  indicates  with  reasonable  certainty  the 
puiposes  in  tbe  mind  of  testatrix  In  the  dis- 
position of  her  estate,  and  tbe  classes  to 
which  she  desired  her  benefactions  to  be  ap- 
pn^rlated;  the  selection  of  the  special  bene- 
fidarles  being  left  to  the  discretion  of  her 
executor.  The  amendment  to  section  817  of 
the  Kentucky  Statutes  of  1903.  enacted  by 
the  General  Assembly  in  1893  <ActB  1801- 
98.  p.  909.  c.  20S)  has  been  so  tboroagbly 
considered  In  a  number  of  very  recent  cases 
tlut  we  deem  It  unnecessary  to  again  enter 
into  an  elaborate  argoment  to  sustain  our 
conclusion  that  the  trial  court  did  not  err  In 
the  Judgment  appealed  from.  See  Craw- 
ford's Heirs  V.  Thomas  (Ky.)  64  S.  W.  197, 
and  Thompson's  Executors  v.  Brown  (Ky.) 
75  S.  W.  210,  63  L.  R.  A.  89& 

Judgnumt  affirmed. 


GERMAN  WASHINGTON  MUT.  FIRE  IN8. 

CO.  V.  CITY  OF  LOUISVILLB. 

(Court  of  Appeals  of  Kuitucky.   Feb.  10,  1904.) 

TAXATION  —  CO-OPBRATIVK  INSURANCE  COM- 
FANIBS—DOUBLB  TAXATION— UCBNBES-MO- 
NICIPAL  CORPORATIONS— POWKHS— PAYMENT 
OF  LIGENSB  TAX— CREDITOR. 

1.  Where  a  co-weratiTe  inBurauce  company 
was  organised  without  stock,  as  aatborized  \>y 
Ky.  St  1903,  c.  82,  snbd.  5,  and  its  peraoiial 
property  coousted  of  money  contribated  by  its 
members  for  the  paymeot  oi  losses,  tbe  fact  that 
the  members  paid  taxes  on  the  property  losured 
did  not  exempt  the  company  from  taxation  on 
itB  personalty  on  the  eround  of  double  taxation. 

2:  Under  Ky.  St.  1903,  S  3011,  autliorizing 
the  general  council  of  cities  of  tbe  first  class  to 
provide  for  licenses  to  be  paid  by  insurance 
companies  doing  badness  within  the  dly,  the 


city  of  Louisville  was  authiMiaed  to  pass  an  01^ 
dinance  impodng  a  license  tax  payable  to  the 
city  ainldnK  fund^  on  insurance  companies  doin« 
business  witiiin  the  city,  in  addition  to  tiie  ad 
valorem  tax  otherwise  levied  thereon. 

8.  Where  a  dty  ordinance  levied  a  license  tax 
mi  insurance  companies  doing  busbieaB  within 
the  city,  and  provided  that  sodi  tax  sbonld  be 
in  addition  to  the  ad  valorem  tax  otlienvse  as- 
sened  against  the  companies,  an  Innirance  com- 
pany iMU'ing  such  license  tax  was  not  entitled 
to  credit  therefor  on  the  ad  valorem  tax  levied 
against  it. 

Appeal  from  Circuit  Court,  JefCOTSon  Ooob- 
ty.  Chancery  Division. 

"To  be  officially  reported." 

Action  by  the  city  of  Louisville  against  the 
Oerman  Washington  Hutnal  Fire  Insurance 
Company.  From  a  Judgment  In  favw  of 
plaintliT,  defmdant  appeals.  Affirmed. 

G.  8.  Bvarbach,  I.  T.  Woodson,  and  Lane 
&  Harrison,  Cor  appellant  Henxy  L.  Stone, 
for  appellee. 


BARKER,  J.  The  appellant  la  an 
ment  or  co-operative  fire  insurance  company, 
organized  under  aabdlvlsion  6,  c.  32,  Ky.  St; 
having  Its  chief  office  and  principal  place  of 
business  in  LotilsvUle,  Ky.  The  corporation 
having  refused  to  list  Its  personal  proper^ 
for  taxation  as  by  law  required,  the  dty  of 
Lonlsville  arbitrarily  assessed  It  with  the 
sum  of  $60,000  for  the  years  1880,  1900,  1901. 
and  19(K2.  Appellant  having  refused  to  pay 
the  tax  so  assessed,  this  action  waa  Institoted 
for  the  purpose  of  enforcing  payment 

No  claim  Is  made  by  appellant  that  it  did 
not  own  the  personalty  with  wMch  it  was 
assessed.  It  claims,  however,  that  being  a 
co-operative  Insurance  company,  without 
stock.  Inasmuch  as  Its  various  members  pay 
taxes  upon  the  property  Insured,  therefore  to 
tax  the  personalty  of  the  corporation  would 
be  donble  taxation.  It  is  difficult  to  undo*- 
stand  the  reasoning  uptm  which  this  claim  Is 
predicated.  Section  171  of  the  ConstitutioQ 
provides  that  "taxes  shall  be  uniform  upon 
all  property  subject  to  taxation  within  the 
territorial  limits  of  the  authority  levying  the 
tax."  Section  172;  "All  property  not  exempt 
from  taxatitm  by  this  Constitntlon  shall  be 
assessed  for  taxation  at  its  fair  cash  valoe, 
estimated  at  the  price  it  would  bring  at  a 
fair  voluntary  sale.  *  *  *"  And  section 
174:  "All  property,  wltettie^  owned  by  nat- 
ural persona,  or  by  corpwatlons,  shall  be  tax- 
ed in  proportion  to  Its  value,  unless  ezeonpt 
by  this  Constltutl(m.  and  all  ecxptnatifm 
properly  siiall  pay  the  same  rate  of  taxation 
paid  by  Individual  property.  Nothing  in  this 
Constltutton  shall  be  construed  to  prevent  the 
General  Assembly  from  providing  fOr  taxa- 
tion based  on  Income,  licenses  <»•  franddseB." 
Section  181  providea  tliat  the  Leglsiatora 
"may,  by  general  laws,  delate  tbe  power 
to  county,  town,  dty  and  other  municipal  cor- 
porations, to  Impose  and  collect  license  fees 
on  stock  used  for  breeding  purposes,  on  fran- 
chises, trades,  occupations  and  professtons." 
It  will  thus  be  seen  that  tbe  OonsUtution 


Digitized  by 


Google 


Ky.)     GBBMAN  W ABHINOTON  MUT.  FIBE  IN&  CO.  t.  OITT  OF  LOUISVILLA.  473 


provides  a  general  system  for  tbe  taxation  of 
all  real  and  peraonal  property  liy  an  ad  valo- 
rem tax,  and  alao  delegates  power  to  tbs 
T.egl8latm«  to  authorize  the  Tarlous  munici- 
palities to  collect  franchise  and  occnpatlon 
taxes.  Because  the  members  pay  an  ad  valo- 
rem tax  upon  the  property  Insured,  It  does 
not  follovp  that  the  Imposition  of  an  ad  va- 
tcrem  tax  on  the  personalty  of  the  corpora- 
tion Is  donhle  taxation.  If  the  personalty  of 
the  corporation  was  In  the  hands  of  the  Indi- 
vidual members,  It  would  still  be  taxable  in 
addition  to  their  other  property.  The  money 
sought  to  be  taxed  In  this  case  la  contributed 
by  the  varlons  members  for  the  purpose  of 
indemnifying  any  member  for  the  loss  of  his 
property  by  Are.  This  money,  as  well  as  the 
Insured  property,  Is  subject  to  taxation.  The 
money  In  the  hands  of  the  corporation  being 
taxed  once,  and  the  property  In  the  hands  of 
the  Individual  members  being  taxed  once,  this 
is  not  double  taxation.  It  is  simply  the  en- 
forcement of  the  constitutional  rule  that  all 
property,  whether  real  or  personal,  shall  pay 
a  uniform  rate  of  ad  valorem  taxation. 

It  Is  further  contended  by  appellant  that, 
Inasmuch  as  it  was  required  by  an  ordinance 
of  the  city  of  Louisville  to  pay  a  license  for 
carrying  on  the  business  of  a  flre  insurance 
company  for  the  years  wherein  the  ad  valo- 
rem tax  Is  sought  to  be  collected,  that  fact 
makes  the  collection  of  the  ad  valorem  tax 
double  taxation.  After  the  passage  of  the  act 
for  the  government  of  cities  of  the  first  class 
in  1803,  the  municipality  sought  to  tax  cer- 
tain business  by  means  of  a  license,  which 
was  to  be  In  Men  of  the  ad  valorem  tax  pre- 
Bcribecl  by  the  Constitution.  In  the  case  of 
Levi  V.  City  of  Louisville,  97  Ky.  394,  30  S. 
W.  973,  28  L.  B.  A.  480,  it  was  held  that  this 
could  not  be  done,  that  the  ad  valorem  tax 
must  be  enforced  uniformly,  and  that  the  li- 
cense or  occupation  tax  must  be  Id  addition 
to  the  ad  valorem  tax.  The  court,  in  thus 
overturning  the  system  by  which  the  munici- 
pality sought  to  substitute  a  system  of  li- 
censee in  Ilea  of  the  ad  valorem  tax,  after 
directing  that  the  ad  valorem  tax  should  be 
retrospectively  Imposed,  said  that  Inasmuch 
as  the  license  fees,  as  Indicated  by  their 
amount,  approximated  the  value  of  the  ad 
valorem  tax,  the  former  might  be  deducted 
from  or  credited  on  the  latter  for  the  given 
years.  Bnt  this  was  done  only  because  the 
licenses  had  been  Imposed  as  a  substitute  for 
the  ad  valorem  system,  end  the  language  of 
the  court  has  no  application  where  the  license 
Is  an  occupation  tax,  and  Is  Imposed  In  addi- 
tion to  the  ad  valorem  system.  Section  3011, 
Ky.  St.,  provides:  "The  general  council  [of 
dtles  of  the  first  class]  may,  by  ordinance, 
provide  for  the  following  licenses  to  be  paid 
into  the  sinking  fund  with  added  penalties 
for  doing  business,  for  following  the  calling, 
occapati<Hi,  profession,  or  the  using  or  hold- 


ing or  exhibiting  of  the  articles  herein  nam- 
ed, without  the  required  license."  Then  fol- 
lows the  general  list,  Including  f^cifically 
the  name  of  every  business  which  the  Legis- 
lature could  call  to  mind,  among  which  were 
the  following:  "Every  life,  fire,  or  accident, 
casualty  and  indemnity  insurance  company 

*  *  *  doing  business  In  this  city,  shall, 
on  or  before  the  first  day  of  February  of  each 
year  pay  to  the  sinking  fond  not  less  than 
two  nor  more  than  three  dollars  on  evray 
one  hundred  dollars  of  premiums  received  on 
business  done  In  the  city  during  the  previ- 
ous year."  In  pitrsuance  of  this  authority,  the 
general  council  on  April  1,  1896,  enacted  an 
ordinance  entitled  "An  ordinance  providing 
for  certain  licenses  for  the  sinking  fund  of 
the  City  of  Louisville,"  which  Is  as  follows: 
"Be  It  ordered  by  the  general  council  of  the 
City  of  I>oul8Tllle:  Section  1.  That  hereaftw 
the  following  licenses  shall  be  paid  into  the 
sinking  fund  of  the  city  of  Louisville,  for  the 
purpose  of  the  ainklns  fund,  for  d(dng  the 
business,  following  the  calling,  occnpatlon 
and  profession,  or  using,  or  holding,  or  exhib- 
iting the  articles  hereinafter  named  in  the 
city  of  Louisville,  In  addition  to  the  ad  valo- 
rem tax  heretofore  levied,  or  hereafter  to  be 
levied  on  any  species  of  property  In  the  dty 
of  Louisville.  •  •  •"  Among  the  occupa- 
tions required  to  he  taxed  by  the  provisions 
of  this  ordinance  were  the  following:  "Every 
life,  flre,  accident,  casualty  and  Indemnity  in- 
surance company  doing  business  In  this  city 
shall,  on  or  before  the  first  day  of  Fehruaiy 
of  each  year,  pay  to  the  sinking  fund  the  sum 
of  two  dollars  and  fifty  cents  on  every  one 
hundred  dollars  of  premiums  on  business 
done  In  the  dty  during  the  previous  year. 

*  •  It  will  be  observed  that  this  ordi- 
nance specifically  provides  that  the  license 
shall  be  In  addition  to  the  ad  valorem  tax  re- 
quired by  tbe  Constitution  and  the  charter 
to  be  paid  on  all  property  within  tbe  city 
limits.  That  the  general  council  bad  the 
right  thus  to  require  the  payment  of  the  oc- 
cupation tax  in  questlcm,  in  addition  to  the  ad 
valorem  ta^  was  clearly  settled  in  the  cases 
of  Levi  V.  City  of  Louisville,  supra,  Common- 
wealth V.  Pearl  Laundry  Company,  etc.,  105 
Ky.  269,  48  S.  W.  26,  and  Fidelity  Oasnalty 
Company  v.  City  of  Louisville  (Ky.)  50  S.  W. 
35.  The  opinions  in  these  three  cases  are  con- 
clusive of  the  right  of  the  municipality  to  levy 
the  occupation  tax  provided  for  by  the  ordi- 
nance, in  addition  to  the  ad  valorem  tax  re- 
quired by  the  Constitution  and  the  charter. 
They  are  so  ^hauatire  of  the  subject,  and  so 
plain  in  their  meaning,  that  it  is  unnecessary 
to  further  attempt  to  elucidate  the  proposi- 
tion. It  follows  that  appellant  la  not  entitled 
to  a  credit  of  the  amount  of  the  license  tax 
paid  under  the  ordinance  on  tbe  ad  valo- 
rem bills  sued  on. 

Tbe  Judgment  at  the  chancellor  is  affirmed. 


Digitized  by 


Google 


i74 


78  SOUTHWB8THRN  BHPOBTBB. 


OUTHBIB  T.  QUTHBIEL 
(Court  of  Appeals  of  Kaitncky.  Feb.  10, 1904.) 

TENANTS  IN  COMMON— ADVBRSB  POSSBSSION— 
TKNANT  AT  WILL— IHPROVfiMBNTS— PLSAD- 
INa-AHSNDMBNT— DISORSTION. 

1.  Where  a  will  derised  teatatcn'a  real  estate 

to  his  vife  for  life,  remainder  to  bXa  diUdreiu 
aod  during  the  wife's  widowhood  she  permitted 
defendant,  who  was  one  ol  the  children,  to  occu- 
py a  portion  of  the  premises,  defendant  could 
not  acfinire  any  title  to  such  property  by  lim- 
itation, as  against  his  co-tenants  m  remainder, 
until  after  the  widow's  death, 

2.  Where  land  was  derised  to  testator's  wid- 
ow for  life,  remainder  to  his  children,  and  the 
widow  permitted  defradant»  who  was  one  of 
the  remaindermen,  to  occupy  a  part  of  the  prop- 
erty as  her  tenant  at  will,  without  any  contract 
with  reference  to  improremcnts,  defendaut,  on 
the  widow's  election  to  terminate  the  tenancy, 
was  not  entitled  to  recover  the  value  of  im- 
provements which  he  placed  on  the  property. 

3.  An  application  to  file  au  amended  rejoin- 
der is  withm  the  discretion  of  the  trial  Judge. 

Appeal  tnm  Qxcait  Oourt,  DsTtoH  Oonn- 

ty. 

"Not  to  be  officially  reported." 

Action  by  Settle  L.  Guthrie  against  O.  C. 
Guthrie.  From  a  Judgment  In  favor  of 
plalntUf,  defendant  appeals  Affirmed. 

W.  Scott  MfHTiBon,  for  appellant  ICUler 
&  Todd  and  R.  6.  Hill,  for  appellM. 

BABEIKR,  J.  O.  a  Guthile.  Sr.,  died, 
domiciled  in  Daviess  cotinty,  I^.,  In  1881, 
leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate.  By  the  third 
clause  of  his  will  be  provides  as  follows: 
"I  give  to  my  beloved  wife,  Bettie  L.  Guth- 
rie, during  her  life  or  widowhood,  all  my 
real  and  personal  estate  of  every  kind,  to 
have,  hold  and  manage,  for  her  own  use 
and  support,  and  for  the  use  and  support  and 
education  of  my  four  children  until  tbey  are 
grown;  also  my  wife  will.  In  her  discre- 
tion upon  her  Judgment,  assist  my  son  Gran- 
ville C.  Guthrie,  now  of  age,  In  snch  way  as 
may  be  deemed  proper  and  right,  charging 
him  with  such  sums  as  she  may  advance  to 
Mm.  My  wife  Is  directed,  especially,  to 
properly  educate  the  four  young  chlldreiit 
making  no  charge  therefor.  She  will,  also, 
when  they  are  of  proper  age,  or  married, 
make  to  them  such  advances  as  may  by  her 
be  deemed  proper."  The  property  left  by 
the  decedent,  in  the  main,  consisted  of  a 
farm  of  180  acres  of  land  situated  near  the 
city  of  Owensboro,  Daviess  county,  Ky.  By 
another  clause  of  the  will  it  Was  provided 
that,  after  the  death  of  the  mother,  all  of 
the  property  of  the  decedent  should  go  to 
appellant  and  his  four  brothers  and  sisters, 
equally.  After  the  death  of  his  father,  0. 
C.  Guthrie  lived  in  the  mansion  house  with 
his  mother  for  several  years.  About  1888 
appellee  built  a  small  house  on  15  acres  of 
the  farm  left  by  her  husband,  which  she 
permitted  an>ellant  to  occupy  and  use,  to- 
gether with  the  land  upon  which  it  was  sit- 
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uated.  Appellant  took  possesslfm  «^  tlie 
property,  planted  some  fruit  trees,  fenced  It. 
added  an  addition  to  the  dwelling  boose,  and 
resided  thereon  for  20  years,  when  his  moth- 
er demanded  of  him  possession,  and,  upon 
his  refusing,  instituted  this  action  to  re- 
cover it;  alleging  in  her  petition  that  she 
was  the  owner  and  entitled  to  tlie  poesea- 
Blon  of  the  land,  and  that  appellant  had 
possession  without  right,  and  wrongfully 
withheld  It  from  her.  Appellant's  answer 
denied  the  titie  of  appellee,  and  pleaded  the 
fact  that  his  mother  had  given  him  the  use 
of  the  property  as  an  advance,  under  the 
third  clause  of  bis  father's  wlU,  and  pleaded 
tltie  by  adverse  possession  for  more  tlian  V> 
years.  The  Issues  were  made  up  on  these 
lines,  and  a  trial  resulted  in  Judgment  In 
favor  of  appellee. 

As  said  before,  appellant  claimed  that  his 
mother  had  given  him  the  property  under 
the  third  clause  of  his  father's  will,  to  pos- 
sess as  his  own.  This  she  denied,  claiming 
that  she  had  simply  given  him  the  right  to 
the  use  of  the  land  during  her  will,  and  that 
he  was  therefore  a  tenant  at  will,  and,  after 
proper  notice  to  surrender,  was  wrongfully 
in  possession.  Appellant  could  only  plead 
the  statute  of  limitations  as  against  his 
mother.  He  could  not  acquire  by  lapse  of 
time  a  title  as  against  bis  co-tenants  in  re- 
mainder. They  have  no  cause  of  action 
against  him  tmtll  after  the  termination  of 
the  life  estate,  and,  having  no  cause  of  ac- 
tion, time  does  not  run  against  them. 

The  questions  as  to  wheth«-  or  not  ap- 
pellee gave  appellant  the  use  of  the  land 
during  her  life  estate,  or  whether  or  not  she 
gave  him  the  use  during  her  pleasure,  and 
whether  or  not  he  had  acquired  title  against 
her  by  adverse  possession,  were  fairly  sub- 
mitted to  the  Jury  under  the  instructions  of 
the  court,  and  these  issues  were  found 
against  him.  We  think,  upon  the  wholes 
the  court  gave  the  law  as  farorably  to  ap- 
pellant as  he  was  entttied. 

It  having  been  determined  by  the  Jury 
that  appellant  was  only  a  tenant  at  will  by 
the  verbal  contract  between  him  and  his 
mother,  he  was  not  entitled  to  recover  the 
value  of  the  Improvements  placed  upon  the 
property  by  him,  in  the  absence  of  a  con- 
tract on  that  subject  In  Am.  &  Eng. 
Eiucycl.  of  Law,  volume  Id  (2d  Ed.)  p.  110. 
it  is  said:  "It  Is  well  settled  that  one  wbo 
has  occulted  land  merely  as  the  tenant  or 
lessee  of  another  is  not  entitled,  as  against 
his  lessor,  to  any  compensation  for  Improve- 
ments which  he  may  have  placed  on  the 
demised  premises,  in  the  absence  of  some 
express  or  implied  covenant  or  agreement 
on  the  part  of  the  lessor  to  pay  therefor." 
In  the  case  of  Gray  v.  Oyl^,  2  Bush,  254;. 
on  a  question  similar  to  the  one  at  bar,  this 
court  said:  "If  one  without  claim  or  con- 
tract voluntarily  erects  a  building  on  an- 
other's land,  the  law  would  doubtless  with- 
hold compensation,  and  also  prevent  his  re- 
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moral  of  the  flxtures;  and  lo  with  the  lev- 
see,  who  shall,  without  contract  ezpreas  or 
Implied,  voluntarily  erect  fixtures,  as  con- 
tra distinguished  from  chattels,  on  the  les- 
see's premises."  In  Qvdgell  r.  Duvall,  4  J. 
J.  Harsh.  228.  the  court  held,  where  one  took 
possesion  of  land  under  a  Twbal  lease,  and 
made  improremoits,  he  was  not  raitltled  to 
ctHupensatlon  for  the  value  of  tbe  ImproTe- 
muitB,  In  tbe  absoice  of  a  contract  to  that 
effect.  The  conrt;  In  denying  the  right  to 
r^Tery  for  the  improTements,  said:  "No 
express  contract  to  pay  for  the  ImproTe- 
ments has  been  proved,  and  no  fact  from 
wbicb  a  contract  to  pay  for  tbem  can  be 
Implied.** 

Tbe  court  did  not  err  in  r^ectlng  tbe 
am«ided  rejoinder  of  appellant  We  do  not 
think  the  facts  set  up  therein  liad  any  tend- 
ency to  elucidate  tlie  issues  InrolTed  in  this 
caae^  and,  even  bad  It  been  material,  it 
would  hare  been  within  the  discretion  of 
the  trial  Judge  to  admit  it  or  not 

I^reelTing  no  emH:  in  the  recwd,  the  Jud^ 
ment  Is  affirmed. 


BABL0W8  ADM'R  et  aL  t.  COMSTOCK'S 

ADM'R. 

^Goiirt  of  Aweala  of  Eoitnckr.  Feb.  9,  1904.) 

HUSBAND  AND  WIFB  —  ANTENUPTIAL  CON- 
TRACT—CONSTRUCTION— CONS  IDERA- 
TION— PBRFOBMANCE. 
1.  Where  an  antenuptial  contract  provided 
that  whereas  a  marriage  was  about  to  take 
place  between  the  parties,  the  proq}ectlve  hus- 
band agreed  to  dve  to  his  prospective  wife  $500, 
to  be  paid  at  his  death,  for  which  payment  be 
bound  himself,  his  adminiBtrators,  etc.,  and  that 
tbe  wUe  bound  herself  to  make  no  claim  to 
dowor  or  other  right  In  the  husband's  estate, 
such  contract  was  based  not  onl^  on  the  wife's 
release  of  dower,  as  a  conMderatioo,  but  on  the 
prospective  marnage,  so  that  the  wife's  death 
before  the  husband  did  not  relieve  his  adminis- 
tratw  from  Usbility  to  her  personal  reivesenta- 
tive  for  the  payment  of  the  amouat  specified. 

Appeal  fnnn  (nrcult  Court  Washington 

County. 

**To  be  officially  r^rted." 

Action  by  Ludnda  Comstocfc's  admlnlBtra- 
tor  against  P.  Q.  Barlow's  administrator  and 
others.  From  a  Judgment  In  favor  of  plain* 
tiff,  defendants  appeal.  Affirmed. 

John  W.  Lewis,  fbr  appellants.  J.  H.  Tbur> 
man  and  J.  W.  S.  Clements,  for  appellee. 

BITRNAM,  0.  J.    On  the    of  July, 

18S1,  Peter  Q.  Bartow  and  Ludnda  Oomstock 
executed  the  following  antoraptlal  craitract 
with  each  other: 

"Wbereas  marriage  Is  about  to  take  place 
between  Peter  O.  Barlow  and  Mrs.  Lnclnda 
Comstock,  all  of  Washington  County,  State 
of  Kentucky:  This  marriage  contract  be- 
tween tbe  parties  whose  names  are  hereunto 
snbscrlbed.  witnesaeth:    The  said  Peter  G. 


J. 
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Bariow  agrees  to  give  to  said  Mrs.  Oomstock 
fire  hundred  dollars  to  be  paid  at  bis  death, 
and  to  the  payment  of  tiie  same  beret^  Unds 
himself,  his  administrators,  executors,  heirs 
and  asidgns  as  stipulated.  Tbe  said  Ludnda 
Comstock  agrees  and  binds  herself  to  make 
no  daim  to  doww  or  liomestead  or  other  dis- 
tributable right  Interest  or  share  In  the  real 
ox  personal  property  of  said  Barlow,  and 
hereby  releases,  relinquishes,  and  waives  all 
claim  to  dower,  homestead,  <a  to  other  dl»< 
tributable  right  or  share  In  the  property, 
teal  or  prasonal,  of  said  Barlow.  Said  Bar^ 
low  agrees  that  said  Mrs.  Lnclnda  Comstock 
shall  bare  the  excluslTe  right  to  tbe  use  and 
control  and  dispose  of  what  personal  effect 
she  has,  before,  daring  or  after  the  marriage, 
free  from  all  claims  of  said  Barlow,  his  heirs, 
administrators,  executors  and  assigns.  Tbe 
said  Barlow  la  to  fumlsb  a  decent  support 
during  his  natural  life.   Witness  our  band 

this  of  July,  1881. 

"Peter  G.  Barlow, 
bar 

*Uudnda  X  Oomstock. 
naik. 

"Attest:  Palmer  Grundy.  Isaac  L.  Janes." 

Shortly  after  tbe  coKcutlon  of  this  written 
agreement  the  marriage  between  the  parties 
was  legally  solemnked,  and  the  parties  Itred 
tx^^etber  as  husband  and  wife  until  tbe  deatib 

(tf  Bfrs.  Barlow,  <m  tbe  day  of  . 

Peter  Barlow  surrtred  his  wife,  and  died 
Intestate  on  the  Idth  of  April,  1900;  leaving 
snrvfTlng  him,  as  bdrs  at  law,  a  number  of 
children  by  a  previous  marriage.  Suit  was 
instituted  In  tbe  Washhigton  drctdt  court 
for  a  settlement  of  his  estate,  and  W.  T. 
ConurtxK^  as  administrator  of  the  estate 
of  Ludnda  Bariow,  was  made  a  party  de- 
fendant He  filed  bis  answer,  wlilcb  be 
made  a  crofls-peUtlon  against  tbe  adminis- 
trator and  heirs  of  Peter  G.  Barlow,  setting 
up  the  antenuptial  contract  of  Jn^,  1^1,  and 
prayed  Judgment  against  the  administrate 
for  9500^  vifh  Interest  The  administratis 
of  Voter  G.  Barlow  ffied  a  general  demurrer 
to  tbe  answer  and  croas-petltlou  of  Mrs.  Bat^ 
low,  which  was  overmled.  and.  decltalng  to 
plead  fnrdier,  judgment  was  awarded  to  ap- 
pellee for  fSOO,  with  Interest  from  tbe  Ist 
day  of  June,  1900,  until  paid;  and  the  admin- 
istrator of  Peter  G.  Barlow  has  appealed,  and 
Inslste  that  tiie  sole  consldoration  for  tbe 
payment  of  the  9500  provided  tor  In  the  ante- 
nuptial contract  between  tbe  parties  was  tbe 
release  by  Mrs.  Comstock  of  all  claim  to 
dower,  homestead,  or  other  distributeble 
right  in  the  estate  of  ber  prospeeUre  hus- 
band hi  the  evrait  she  should  torriTe  blm. 
Or,  in  other  words,  that  it  was  a  stipulated 
sum  to  be  paid  to  ber  in  lieu  of  all  rights 
which  she  might  hare,  growing  out  of  tiie 
marriage,  in  ber  prospectiTe  husband's  es- 
tate as  surriTlng  widow,  and  that  es  die 
died  several  years  prim:  to  ber  husband,  she 
never  became  Invested  with  any  estate  of 
tiie  character  sought  to  be  released,  and  in 
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ccnueqnenee  the  written  obligation  raed  on 
was  not  enforceable.  We  cannot  conciir  In 
this  contention.  There  were  two  consldera- 
tioni  which  entered  into  the  execution  of  the 
antenuptial  contract  by  Mrs.  Cornvtock— one, 
the  prospecttre  marriage,  which  wai  atone 
an  adequate  conalderatloB  OiereCor;  the  oth- 
er, the  release  of  all  claim  by  her  of  her 
Indioate  rights  as  smrlTlng  widow.  7he  ob- 
ligation assumed  hj  Peter  Barlow  In  the  con- 
tract of  July,  1881,  to  pay  Urs.  GranstodE 
ItSOO  at  his  death,  is  unconditional.  It  ctm- 
tains  no  such  qnalillcatton  as  appellant  seeka 
to  Inject  Into  tt  Nothing  is  said  about  her 
death,  or  lliat  tbe  contract  sued  oa  was  to  be 
L'Ttforceable  only  in  case  she  survived  her  jfro- 
spectlve  hnsband,  and,  ve  tiilnk.  is  in  no 
wise  depmident  upon  mcb  a  contingoicy. 
In  an  unbroken  Une,  the  anthtnlttes  taror  a 
liberal  constmctlon  of  these  contracts,  tot 
lltelr  purpose  la  to  Xffevent  strife,  ascnn 
peace,  and  adjust  and  settle  the  questlmi  of 
marital  rights  in  iwoperty. 

For  reasons  Indicated,  the  Jndgment  la  af- 
firmed. 


ILLINOIS  CENT.  E.  00.  t.  JOLLT. 
(Oonrt  of  Appeals  of  Kentacky.  Feb.  12,  1904.) 

CARRIERS— INJURY  TO  PASSENaBRft-JOLTS  OP 
TRAIN— NEQLIQBINOB-CONTRIBUTOBT  NBGU- 
OSNCB-QDESTION  FOR  JURT. 

1.  Whether  a  passenger  is  wanting  in  reason- 
able care  in  leaving  her  seat  and  standing  In  the 
aisle  on  approach  to  the  end  of  her  jonme;  is 
a  Question  for  the  jun,  lU  while  so  Btandins, 
she  is  Injnred  br  some  Jerk  or  bump  of  the  traui 
not  incident  to  Its  proper  management. 

2.  A  passraiger,  who,  on  approaching  her  des- 
tinatioD,  leaves  her  seat  and  stands  b;  the  door 
before  the  train  stops  at  the  station,  cannot  re- 
cover for  injuries  sustained  in  a  fall  caused  b; 
the  stopping  of  a  train  with  no  more  jerk  than 
was  incident  to  its  stoppage  in  the  exercise  of 
proper  care. 

S.  In  an  action  against  a  railroad  for  injoriea 
to  a  passenger  caused  b;  a  fall  resulting  from 
ber  leaving  her  seat  and  standing  at  the  door 
before  the  stopping  of  the  train,  the  jury  should 
have  been  instructed  that,  even  if  defeudant 
was  negligent  in  the  mnnnor  of  stopping  the 
train.  If  the  passenger  tailed  to  exercise  ormtiarv 
care  for  her  own  safety,  considering  her  age  (To 
years)  and  condition,  but  for  which  want  of  care 
she  would  not  have  been  injured,  she  could  not 
recover. 

Appeal  from  Olrcult  Oonrt,  Olilo  County. 

"To  be  officially  reported." 

Action  by  Elizabeth  Jolly  against  the  Il- 
linois Central  Railroad  Comiuiny.   From  a  } 
judgment  for  plaintiff,  defendant  anpeals. 
ReTersed. 

H.  P.  Taylor  and  Plrtle  &  Trabue,  for  ap- 
pellant Qlenn  &  Bingo,  Jno.  B.  Wilson,  and 
B.  B.  Kelley,  for  appellee. 

H0B80N,  J.  Blizabeth  Jolly,  who  was 
then  76  years  old,  took  the  passenger  train 
of  the  Illinois  Central  Railroad  Company  at 
Caneyvllle.  Ky.,  for  Owensboro;  Intending 
to  change  cars  at  Horse  Branch,  and  there 
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take  Ibe  train  on  the  road  running  to  Owaia- 
borow  She  was  accompanied  by  her  moEk,  and 
they  bad  two  telescopes.  She  and  ber  sm 
state  that  when  the  train  reached  Hone 
Branch,  and  had  stopped  for  the  station,  aft- 
er two  other  passengeis  bad  gotten  off,  she 
said  to  her  son  that  they  bad  bettor  get  off; 
that  he  picked  up  tbe  two  telesoopea,  and, 
she  walking  in  front,  they  went  to  the  door; 
tiiat  as  she  got  to  the  door  the  trahi  started 
to  back,  and  by  tbe  lurch  or  jerit  of  tlie  train 
she  was  thrown  down,  ber  head  falling  on 
the  platform  of  the  air,  and  her  ankle  being 
twisted  nnder  ber  and  severely  axffalned. 
She  was  nnable  to  walk  on  the  foot.  The 
ankle  swelled  up  and  tamed  black.  For  two 
or  three  weeks  she  could  not  walk  a  sten 
and  had  to  remain  In  bed.  She  suffered  a 
great  deal,  and  It  was  two  months  before 
she  could  put  a  idioe  on.  At  the  trial,  in 
March,  1903,  she  was  still  nnable  to  walk 
on  tbe  foot;  or  to  do  anything  except  such 
tilings  as  she  could  do  sitting  in  a  chair,  anch 
as  knitting  and  sewing.  FreTlons  to  that 
time  die  had  done  all  ber  housework,  in- 
cluding washing.  On  the  othm  band,  tbe 
defendant  proved  by  W.  D.  Stlth,  a  drummer 
who  was  on  the  train,  that  as  tt  approached 
the  station  he  was  in  tbe  smoker,  and  came 
to  the  door  ftidng  the  door  of  tbe  car  in 
which  Mrs.  Jolly  was;  that  be  saw  bar  com- 
ing toward  the  door  betine  tbe  train  bad 
come  to  a  stop;  that  she  reached  It  while 
the  train  was  yet  moving,  and  wben  the 
train  stopped  she  was  in  the  door,  and  fell 
forward  on  tbe  platform;  that  there  was  no 
Jerk  or  lurch  of  the  train,  but  tt  stopped 
in  the  usual  and  customary  manner,  vitlioat 
any  backing:  and  that  she  simply  feU  for- 
ward when  13ie  train  stoK>ed.  The  defend- 
ant abM  proved  by  W.  P.  MUIa,  who  lived 
at  Horse  Branch,  that  he  was  standing  on 
the  jdatfonn,  and  saw  the  train  as  it  polled 
into  tbe  statloa;  tha^  as  the  train  came  up, 
he  saw  the  lai^  standing  in  the  door,  and, 
as  it  stomped,  she  fell.  He  also  stated  that 
there  was  no  Jerk  or  bump  of  the  cars,  and 
no  backing  of  tbe  tral^.  Tlie  conductor  of 
tbe  train,  who  -wob  standing  on  the  plat- 
form in  front  of  the  car,  testlfles  to  the  same 
facto;  and  all  tbe  otber  emi^yte  on  the 
train  testify  that  the  train  stopped  In  the 
usual  way,  without  Jolt  or  Jar,  and  that  It 
was  not  backed  after  It  stopped.  The  brake* 
man  on  the  Owensboro  train  said  she  told 
him  that  her  son  was  at  tbe  time  rushing 
ber  off  the  train,  and  she  tbooght  that.  If 
be  had  not  ruahed  her  off,  she  would  not 
have  gotten  hurt  The  porter  on  the  train 
testified  that  when  he  called  out  the  station 
the  old  lady  started  to  get  i4>,  and  be  said. 
"Lady,  wait  until  the  train  stops,"  and  went 
to  tbe  smoker  door  and  called  out  the  sta- 
tion again,  and  then  went  out  and  took  oat 
the  baggage,  but  did  not  see  hm  any  more^ 
because  he  had  bis  ban&SS  np  to  tbe  i^t- 
form,  and  stepped  off  as  soon  as  tiie  train 
got  still  enough.  ▲  witness  at  tbe  hot^  at 
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Hone  Branch,  to  which  the  old  lady  went 
after  she  left  the  train,  testified  that  ahe 
said  that,  if  her  grandson  had  been  along, 
ehe  wonld  not  have  gotten  hnrt.  And  anoth- 
er witness  at  the  hotel  says  that  she  added 
that  her  son  had  her  to  get  up  before  the 
train  stopped,  and  he  was  the  cause  of  her 
setting  up  BO  quick.  By  seTcral  of  the  wit- 
nesses it  was  also  proved  that  she  said  her 
ankle  had  been  hurt  before,  and  was  weak. 

On  these  facts,  the  court  Instructed  the 
Jury  as  follows: 

"(1)  The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  while 
the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  passenger  trains  and  cars,  and 
after  said  train  had  reached  Horse  Branch, 
a  station  on  Its  railroad,  at  which  point  she 
was  to  get  off  of  said  car,  and  after  she  had  i 
been  notified  by  the  conductor,  or  other  serv-  { 
aatB  of  defendant  in  charge  of  said  train  ' 
and  car,  to  get  off,  and  after  the  train  had 
stopped  she  started  to  get  cJC  the  train,  and, 
Willie  herself  In  the  observance  of  ordinary 
care,  the  servants  and  agents  of  the  defend- 
ant in  charge  of  Its  said  train  carelessly  and 
negligently  started  said  train  backward,  caus- 
ing a  sudden  and  violent  jerk,  by  which  the 
plaintiff  was  thrown  down  and  her  ankle 
sprained,  and  she  thereby  damaged  as  the  di- 
rect or  proximate  result  of  the  negligence  of 
the  defendants  servants  in  charge  of  Its 
said  train,  they  should  'find  for  the  plaintiff 
the  damages  sustained  by  her  as  a  conse- 
quence of  her  Injuries,  not  exceeding  the 
amount  claimed,  $1,999." 

"(7)  If  the  Jury  do  not  believe  from  the 
evidence  that  the  train  on  which  plaintiff  was 
a  passenger  had  stopped  for  Horse  Branch 
Station,  and  she  had  been  notified  by  the 
conductor  or  other  servant  In  charge  of  the 
train  to  get  of^  and,  after  stopping,  while 
plaintiff  was  starting  to  get  of^  said  train 
was,  by  the  negligence  of  the  agents  and 
servants  of  defendant,  caused  to  move  with 
a  violent  Jerk,  by  which  plaintiff  was  caused 
to  fail,  and  was  Injured,  and  she  was  not 
BO  caused  to  be  Injured  by  the  negligence 
of  the  defendant's  servants,  they  should  find 
for  the  defendant.  Or  if  they  believe  from 
the  evidence  that  before  reaching  the  station, 
and  before  being  notified  to  get  off  the  train, 
plaintiff  voluntarily  left  her  seat,  and  negli- 
gently stood  tq>  in  the  door,  and  was  caused 
to  fall  by  the  ordinary  stopping  of  the  train, 
and,  but  for  her  own  negligence  If  they  be- 
lieve from  the  evidence  she  was  negligent, 
she  would  not  have  been  bnrt,  they  sliould 
find  for  the  defendant." 

The  other  Instructions  of  the  court  give  the 
measure  of  damages,  define  negligence  and 
ordinary  care,  and  state  correctly  the  degree 
of  care  required  of  the  defendant  In  the 
oi»eratlon  of  its  train.  The  first  Instruction 
sets  out  the  state  of  facts  on  which  the 
plaintiff  was  entitled  to  recover,  If  the  jury 
accepted  as  true  the  version  of  the  trans- 
actltm  given  by  hex  and  ber  son.  The  only 


question  we  deem  it  necessary  to  decide  Is 
whether  the  seventh  Instruction  fairly  sub- 
mitted to  the  jury  the  state  of  facts  shown 
by  the  evidence  for  the  defendant,  on  which 
it  sought  exoneration  from  liability.  We 
have  had  great  difiSculty  to  determine  Just 
what  the  Jury  were  authorized  to  understand 
the  court  meant  by  the  Instmctlcm.  If  the 
first  clause  of  It  was  meant  as  the  convene 
of  No.  1,  then  there  was  no  necessity  for  the 
second  clause.  The  Instruction  cannot  mean 
that  the  plaintiff  could  not  recover  unless  she 
was  thrown  down  by  a  sudden  Jerk  from  the 
backward  movement  of  the  train  after  It  had 
stopped,  for,  by  the  last  clause.  If  the  plain- 
tiff left  her  seat  before  the  train  reached  the 
station,  and  stood  in  the  door,  and  was  caus- 
ed to  fall  by  the  ordinary  stopping  of  the 
train,  yet  she  could  recover,  unless  she  did 
this  negligently,  and  but  for  her  own  negli- 
gence she  would  not  have  been  hurt  Taking 
tiie  entire  instruction  together,  we  conclude 
Its  fair  meaning  to  the  Jury  was  that  if  the 
plaintiff  left  her  Beat  and  went  to  the  door 
while  the  train  was  still  moving,  and,  while 
standing  there,  was  caused  to  fall  by  the 
ordinary  stopping  of  the  train,  the  Jury  was 
still  warranted  to  find  for  her,  unless  they 
believed  that  In  so  doing  she  failed  to  exer- 
cise such  care  as  might  be  ordinarily  expect- 
ed of  a  person  of  usual  prudence,  situated  as 
she  was,  and,  but  for  this,  would  not  have 
been  injured.  The  question  then  arises,  is 
tills  the  law  of  the  case? 

It  is  a  matter  of  common  knowledge  that, 
as  a  rapidly  rolling  passenger  train  stops  at 
a  station,  there  la  a  forward  movement  of 
persons  even  sitting  in  the  car.  This  move- 
ment is  much  more  pronounced  when  one  is 
standing  up,  and  there  is  greater  danger  of 
an  old  person  falling  than  in  the  case  of  one 
younger,  or  who  Is  on  the  lookout,  from  ex- 
perlence,  tor  the  forward  surge  of  the  body 
just  as  the  trato  abruptly  stops.  The  rail- 
road company  is  not  re^nslble  for  this.  No 
amount  of  care  can  avoid  It  It  is  not  due 
to  any  Dolt  or  Jar  of  the  train,  but  simply  to 
the  fact  that  the  body  of  the  person  standing 
up  continues  to  move  forward  when  the  feet, 
resting  on  the  floor  of  the  car,  have  stopped. 
It  Is  safest  for  passengers  on  railway  trains 
to  keep  their  seats  until  the  train  8top&  If 
they  leave  their  seatis  when  the  train  is  ap- 
proaching the  station,  they  take  the  risk  of 
those  things  which  are  incidental  to  the  stop- 
ping of  the  train  In  the  usual  way,  and  with 
proper  care.  In  Hughlett  v.  Ih  &  N.  R.  Co. 
(Ky.)  22  S.  W.  651.  the  oonrt  aaid:  "All 
who  board  trains  as  passengers  know  tiiat 
the  announcement  Is  usually  made  as  the 
train  approaches  to  a  depot  before  It  actnaliy 
reaches  It,  to  enable  passengers  to  prepare 
tm  leaving."  A  passenger  is  not  required  to 
ke^  bi>  Beat  during  bis  whole  Journey.  He 
may  move  from  one  part  of  tlie  car  to  an- 
othw.  When  the  train  appcoachea  hla  sta- 
ti<m,  and  it  is  announced,  be  may  prepare  to 
leave  the  train.   Whetlier  be  1b  wanting  In 
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reasonable  care  In  leaving  his  seat  then,  and 
standing  In  tbe  aisle.  Is  a  question  for  the 
Jury,  If  while  so  standing  he  is  injured  by 
some  Jerk  or  bump  of  the  train  not  incidental 
to  its  proper  management  New  Jersey  Rail- 
road Co.  T.  Pollard.  22  Wall  341,  22  L.  Ed. 
877;  Treat  r.  Boston,  etc.,  R.  R.,  131  Mass. 
871;  5  Am.  &  Eng.  Ency.  of  Law,  682;  6  Cyc. 
650,  and  cases  cited.  A  passenger  who  rides 
in  a  place  more  dangerous  than  that  Intended 
tcr  passengers,  and  is  there  hurt  the  usual 
and  proper  operation  of  the  train,  when  be 
would  not  have  been  hurt,  had  he  remained 
in  his  seat,  cannot  be  said  to  have  been  In- 
jured by  the  negligence  of  the -carrier.  In 
the  case  at  bar.  If  the  evidence  for  the  de- 
fendant Is  true,  there  was  no  negligence  on 
Its  part,  and  the  proximate  cause  of  tbe  ac- 
cident was  the  old  lady's  placing  herself  at 
tbe  car  door  before  the  train  stopped.  In  lieu 
of  instruction  7,  the  court  should  have  In- 
structed the  Jury  that  If  they  believed  from 
the  evidence  that,  before  the  train  stopped 
at  the  station,  the  plaintiff  left  her  seat,  and 
stood  up  at  the  door  of  the  car,  and  while 
standing  there  was  caused  to  fall  by  the 
stopping  of  the  train  in  the  usual  manner, 
with  no  more  Jerk  than  was  incidental  to  the 
stopping  of  tbe  train  In  tbe  exercise  of  prop- 
er care,  as  defined  In  instruction  S,  they 
should  find  for  the  def^dant.  The  court 
gave  no  distinct  Instruction  on  contributory 
negligence,  and.  In  addition  to  the  instruction 
Indicated,  the  jury  should  have  been  Instruct* 
ed,  in  effect  that,  although  the  defendant 
was  negligent,  as  above  defined,  stlU  it  was 
Incumbent  on  the  plaintiff  to  exerdae  such 
care  for  her  own  safety  as  might  be  ordi- 
narily expected  of  a  person  of  osual  pru- 
dence, of  her  age  and  condition,  situated  as 
she  was,  and.  if  she  failed  to  exercise  sucb 
care,  and,  but  for  this,  would  not  have  been 
Injured,  she  could  not  recover. 

Judgment  revived,  and  canse  remanded 
for  a  new  trlaL 


CHAMBERS  et  al.  v.  HASKELL  et  al. 
(Oonrt  of  Appeals  of  Kentucky.  Feb.  11, 1001.) 
mBSPASS-lNJtmCTION— WHSN  QRANTBD. 

1,  Injnnotiou  lies  to  restrain  a  trespass  to  real 
estate  where  the  trespnss  is  so  vexatiously  per- 
siHted  in  that  a  miiltiplicit;  of  saits  must  re- 
sult or  is  committed  by  one  who  is  in.solvpnt, 
under  Ky.  St.  189U,  |  2301.  protiding  that 
the  owner  of  land  ma;  maintain  the  appropriate 
action  to  preveiit  or  restrain  any  trespass  or 
other  injury  thereto. 

2.  Where  it  avpean  from  the  petition  of  an 
owner  of  land  that  the  continuance  of  an  act 
of  treRpnss  thereon  would  produce  sreat  or  Ir- 
reparable injary  to  plnititiff,  a  temporary  In- 
junction may  be  granted  under  Civ.  Code,  fi 
272. 

Appeal  from  Circuit  Court  Boyd  County. 
"Xot  to  be  officially  reported." 
Action  by  Otis  J.  Chambers  and  others 
against  James  A.  Haakell  and  others.  From 
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a  Judgment  for  defendant!,  plaintiffs  appeal 
Beversed. 

D.  K.  Welfl,  for  appeUanta.  D.  W.  Steely 
Jr^  for  appelleei. 

BURNAM,  O.  J.  The  ai9^1aiit  bnm^bt 
this  action  against  the  appellees,  asking  tltat 
they  be  enjoined  and  restrained  from  tres- 
passing upon  certain  lots  owned  by  them  in 
the  town  of  Aahland,  or  interfering  with  their 
erection  of  a  screen  or  fence  tliereon.  Thej- 
aUegs  that  the  appellant  Susan  !£.  duunben 
Is  the  owner  and  In  possesion  of  lote  Noa 
11  and  12  on  the  north  side  of  Winchester 
avenue,  between  Fifteenth  luifl  Slxteendi 
streets.  In  Ashland,  Kj^  and  tiut  Otis  J. 
Ghambera  Is  her  bnsband;  that  Uie  d^ead- 
ants  have  freQuenUy,  unlawfully,  and  wltboci 
right  entered  i^on  these  lot^  and  Interfered 
with  the  peaceable  mSojmmt  1>7  tbelr  ten- 
ants thereon;  that  on  the  — • —  day  of  July, 
while  the  plaintiff  O.  J.  Ghambea  was  st 
woi4c  erecting  a  screoi  on  lot  No.  U.  whkA 
was  necessary  for,the  comfbrtable  enjoymon 
of  the  zesldettce  th«eon.  the  defendant  Has- 
kell entered  upon  the  lot  abused.  Insulted, 
and  threatened  to  Inflict  upon  him  persoojU 
Tfolencc^  and  to  tear  down  the  screcu  be  was 
then  erecting;  that  subsequently.  In  the 
nighttime^  the  defendants.  In  connection  with 
others  unknown  to  plalntUEs,  entered  iqwa 
lot  Na  11,  and  forcibly  took  down  the  screen, 
and  carried  away  the  Ituuber  used  In  Us  ood- 
stmctiott,  and  threatened  that  they  wonld 
continue  to  enter  upon  tbe  plaintiffs'  pcem- 
iBSB  and  Interfere  with  them  and  their  ten- 
ants in  tbe  peacealAe  enjc^ment  of  OtSt 
property;  that  boflt  of  tiie  defendants  afs 
InsolTent;  and  tbat  they  haTe  no  adequate 
remedy  at  law  for  tbe  protection  of  tbelr 
proper^  «or  Its  comfortable  use  and  enjoy- 
ment and  ask  that  an  Injunction  shoold  Is- 
sue restraining  the  defendant  from  trespass- 
ing upon  the  premlsee^  or  tearing  away  tbe 
screens  or  fences,  or  from  Inflicting  further 
Injury  thereon.  The  defendants  filed  a  go- 
eral  demurer  to  the  plalntlfla*  petition,  wbldi 
was  sustained,  and,  platotUb  refodng  to 
plead  further,  tlielr  petition  was  Mmmi^m^, 
and  they  have  appealed. 

Section  2881  of  the  Kentucky  Statutes  of 
1899  provides  that  'Hhe  owner  of  any  land 
may  maintain  the  appropriate  actlim  to  re- 
cover damages  for  any  trespass  or  Injury 
committed  thereon,  or  to  prevent  or  resttaln 
Injury  committed  thereon,  or  to  prevent  or 
restrain  any  trespass  or  other  Injury  thereto, 
notwithstanding  snch  owner  may  not  hare 
the  actual  possession  of  the  land  at  the  time 
of  the  commission  of  the  trespass."  BectloD 
272  of  the  ClvU  Code  provides  that:  "If  it 
appear  from  tbe  petition  that  the  plaintiff  i» 
entitled  to  the  relief  demanded,  and  snch  re- 
lief, or  any  part  thereof,  consists  In  restrain- 
ing the  commission  or  continuance  (tf  an  act 
which  would  produce  great  or  Irreparable  In- 
jury to  plaintiff,  *  *  *  a  temporary  hi- 
junction  may  be  granted  to  restrain  sodi 
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act"  The  law  Is  well  fleWefl  tbat  an  In- 

JOBCtloii  will  Ito  to  restrain  a  treapau  to  real 
estate  If  the  threatened  treepafw  Is  so  Texa- 
tloii8l7  persisted  In  that  a  nmItlpUctt7  <tf 
•Hits  must  resold  or  Is  made  hj  one  who  Is 
InsolTent,  and  a^dnst  whom  a  verdict  woald 
tie  valneless.  See  Hlllman  Hurley,  82  Ky. 
636;  Preston  t.  Preston,  85  Ky.  16,  2  S.  W. 
601;  Ellis  T.  Wren,  Si  Ky.  254,  1  S.  W.  44a 
The  demurrer  In  tbls  case  admits  lhat  the 
defendants  have  r^>eatedly,  without  right, 
tzespassed  upon  the  plaintiffs*  property,  and 
intofoed  with  the  peaceable  enjoyment 
■thereof;  tiiat  they  have  milawfolly  tran 
down  and  carried  away  a  screen  erected 
tliereon  by  plaintiffs  Jtor  their  comfort  and 
conyenlence,  and  threaten  tnat  they  will  con- 
Unoe  to  do  so  In  fotnr^  if  plaintiffs,  against 
their  objection,  Shonld  erect  stmctnres  of 
Bimllar  character.  It  also  admits  that  the 
defendants  are  Insolvent  and  that  a  Jndg* 
ment  against  them  for  damages  wonid  be 
Talneless.  The  mere  fact  that  the  criminal 
law  provides  adequate  pnnlshment  for  the 
offense  committed  by  defendants  against  the 
plaintiffs  affords  no  compensation  to  them  for 
past  or  future  trespasses  open  their  prop- 
erty. 

We  are  of  tiie  opinion  that  the  aTermenta 
of  the  petition  set  out  state  a  case  which  ao- 
UiorlBed  at  the  hands  of  the  chancellw  thB 
Injunction  restraining  trespass  to  the  real 
estate.  The  Judgment  Is  liierefore  reversed, 
and  cause  remanded  fer  proceedings  con- 
slatsnt  herewith. 


BOHANNON  v.  OLARK  at  sL 
(Oonrt  of  Appeals  of  Kentacky.  Feb.  11. 1904.) 

BANKRtrPTCT— PBOPERTT  SUBJECT  TO  DEBTS 
—WIPE'S  SBPARATB  BSTATB^-PRIORITIES  BB- 
TWEEN  CXJUHS  —  PLEASINO  —  PETITION  — 
AHBNDUBNT  AFTER  JtlDOHENT. 

1.  A  bosband  purchased  a  farm  In  his  own 
name  in  part  with  money  belonging  to  hiB 
wiffc  The  land  was  sold,  and  the  notes  made 
payable  to  his  wife.  Themafter  the  wife  and 
the  hnsband  bought  other  land,  whidi  was 
fM>nTe7ed  to  them  jointly;  the  wife  furnishing 
all  the  mon^  that  wag  paid  on  the  land.  Held 
tiiat,  as  the  hnsband  acquired  the  first  property 
before  any  of  the  debts  filed  against  his  es* 
tate  In  bankruptcy  were  created,  he  was  en- 
titled to  a  homestead  In  each  land,  and  the 
woceeds  of  the  sale  of  the  land  were  exempt 
from  his  debt^  and  he  had  a  risbt  to  give  them 
to  his  wife,  and  she  bad  a  right  to  Invest  that 
nUD  in  other  land,  and  take  title  to  herself, 
as  a^inst  her  bnalimBd's  creditors. 

2.  Where  a  wife  used  the  proceeds  of  the 
sale  of  a  homestead  to  pay  for  land  purchased 
In  her  name  and  that  of  ner  hnsband,  on  the 
ftnbsefinent  bankruptcy  of  the  husband  half  of 
the  proceeds  must  be  applied  to  the  payment 
of  the  husband's  debts,  but  should  he  first  used 
to  pay  the  ratable  part  of  the  unpaid  purchase 
I^ce  of  the  land,  and  to  reimburse  the  wife  for 
money  paid  br  her  for  her  hnsband  in  the  pnr* 
chase  of  the  land. 

8.  After  Judgment  has  been  entered  iBxlag 
the  rights  of  the  parties,  an  amendment  to  the 
petition  presenting  a  new  issue,  which,  if  prop- 
er at  all.  should  have  been  presented  with  the 
other  issaes  in  the  case^  comes  too  late. 

f  i.  80S  Piasoimi;  wL  n.  Omt  Dis.  I  M. 


Appeal  from  CRrenlt  Oonrt;  Barren  County. 

*^ot  to  be  officially  reported." 

Action  by  Q.  2f.  BtAannon,  trustee  In  bank- 
ruptcy of  the  estate  of  W.  H.  Obufe,  against 
W.  H.  Clatfe  and  otiiers.  The  trustee  appeals 
from  the  Judgment;  and  defendant  Lillian 
Clark  flies  a  cross-nppeal.  Affirmed. 

O.  H.  Hackett  and  Luther  James,  for  ap- 
pdhmt  Balrd  &  Blcbardson,  for  appellees. 

8BTTLB,  J.  W.  EC.  Clark,  of  Barrm  coun- 
ty, upon  his  own  petition,  was  declared  a 
bankrupt  in  the  year  1B02,  and  the  appel- 
lant, 6.  H.  Bohannon.  was  elected  trustee 
of  his  estate.  Thereafter  this  action  was  In- 
stituted by  the  appelant,  as  such  trustee.  In 
the  Barren  drcnlt  court,  to  discover  and  sub- 
ject to  the  payment  of  th%  debts  of  Qie  bank- 
rupt certain  personal  proper^  alleged  to 
have  been  transferred  by  him  to  his  wlfe^  the 
appellee  I^llan  Clark,  and  to  set  aside  a 
deed  which  he  made  to  her  shortly  before 
the  filing  of  his  petition  In  bankmptt^, 
Whereby  he  conveyed  to  her  bis  undivided 
tntwest  of  (me-half  in  a  certain  tract  of  land. 
The  wife  was  made  a  defendant  ta  the  ac- 
tion, and  she  and  her  husband  filed  s^nte 
answora  The  answer  of  the  latter  contained 
qpedflc  denial  of  the  avoments  of  the  peti- 
tion, and  answers  to  eoteln  qnsstlons  an- 
nexed to  the  petltlim.  That  <tf  the  -wUb,  In 
addition  to  a  traverse  of  the  averments  of 
the  petition,  alleged  that  the  land  sought  to 
be  subjected  to  the  payment  of  the  debts  of 
the  bankrupt  was  purdiased  by  her  alone, 
but  tltat,  by  mistake  of  the  vendor,  the  same 
had  been  eraveyed  to  her  and  her  husband 
Jointly;  that  she  had  fomldied  all  of  the 
purchase  money  that  had  been  paid  thereon 
with  Hie  proceeds  of  a  farm  In  Green  county, 
which  die  sold  before  the  purchase  et  the 
Barren  county  land.  Both  answers  were 
controverted  by  reply,  and  after  Hie  taking 
of  depositions  by  the  parties  the  esse  was 
submitted  for  trial,  and  the  chancellor  ren- 
dered a  Judgment  setting  aside  the  deed  made 
to  the  appdiee  Lillian  Clark  by  her  hus- 
band, and  vesting  In  the  appellant  trustee 
the  titie  to  the  land  ttieret^  conveyed  for 
the  benefit  of  the  hmband's  creditors;  but 
as  It  appeared  tiiat  unian  OlailE  had  piUd, 
of  the  purchase  money  due  flie  vendor  of 
herself  and  her  husband,  91*100;  one-half  of 
;vhlch  should  have  been  paid  by  her  hus- 
band, the  Judgment  gave  her  a  Um  on  that 
part  of  the  land  adjudged  the  lattw's  trustee 
for  9500— one-half  of  the  sum  so  paid  by 
her.  It  further  appearing  from  the  answer 
and  cross-petition  of  Llssle  Anderson  that 
she  was  the  owner,  by  asdgnment,  of  two 
of  the  notes,  aggregatbig  9^80,  executed  by 
Lillian  and  W.  H,  Clark  In  part  payment  of 
the  purchase  money  <m  the  land  as  a  whole, 
a  snppl^ental  Judgment  was  rendered  by 
the  chancellor,  directing  a  sale  of  all  the 
land,  or  enough  thereof  to  pay  the  two  notes 
mentioned.   After  the  entering  of  the  orlg- 
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inal  and  supplemental  Judgments,  the  appel- 
lant filed  an  amended  petition,  seeking  to 
recover  of  the  appellee  Lillian  Clark  rents 
for  certain  years  upon  the  half  of  the  land 
attempted  to  be  conveyed  her  by  her  hus- 
band, but  the  deed  to  which  was  set  aside  by 
the  Judgment  of  the  lower  court;  it  being 
claimed  that  she  bad  bad  iMBsesBlon  of  and 
cultivation  of  the  same  during  these  years. 
But  the  claim  to  such  rents  was  disallowed 
by  the  court.  From  this  Judgment,  and  so 
much  of  the  .first  judgment  as  allowed  the 
appellee  a  Uen  upon  the  half  of  the  land 
attempted  to  be  conveyed  her  by  her  hus- 
band, the  trustee  has  appealed;  and  from 
so  much  of  the  first  Judgment  as  set  aside 
the  deed  to  her  from  her  husband,  the  ap- 
pellee Lillian  Clark  proaecntffl  a  cross-ap- 
peal. 

The  evidence  found  in  the  record  discloses 
the  following  facts:  The  appellee  UUian 
-Clark  first  married  one  Sims,  in  Tennessee, 
who  died,  leaving  some  landed  and  personal 
estate  and  two  children.  Appellee,  after  the 
death  of  Sims,  bought  of  one  of  his  children 
his  interest  in  the  land  left  by  the  father. 
The  other  child  died  after  becoming  of  age, 
and,  under  the  laws  of  Tennessee,  appellee 
inherited  his  Interest  in  the  land.  There- 
after she  sold  the  laud,  and  after  her  mar- 
riage to  her  present  husband  they  removed 
from  Tennessee  to  Green  county,  Ky.,  where 
they  purchased  a  small  farm,  the  title  of 
which  was  conveyed  to  the  husband.  Wheth- 
er or  not  the  conveyance  of  the  Green  county 
land  to  the  husband  was  made  with  the 
wife's  consent,  we  are  unable  to  determine 
from  the  evidence;  nor  is  it  material  in  this 
case,  for  the  title  was  acquired  by  the  hus- 
band long  before  the  creation  of  any  of  the 
debts  from  which  he  seeks  a  discharge  in 
bankruptcy.  The  Green  county  laud  was 
sold  In  18M  for  fl,050,  and  notes  for  the 
purchase  money  were  made  payable  to  the 
appellee  Lillian  Clark.  In  1S94,  and  subse- 
quent to  the  creation  of  the  bankrupt's  debts 
mentioned  In  the  petition,  she  and  her  hus- 
band bought  the  land  in  Barren  county, 
which  was  conveyed  to  them  Jointly.  She 
and  the  husband  claim  that  this  was  a  mis- 
take; that  she  alone  was  the  purcbaser.  We 
are  of  opinion,  however,  that  the  proof  does 
not  sustain  the  claim,  but,  upon  the  contrary, 
tends  to  show  that  her  claim  of  sole  owner- 
ship is  untrue.  But  It  Is  satisfactorily  estab- 
lished by  the  evidence  that  she  furnished 
all  the  money  that  was  paid  on  the  land  that 
was  conveyed  to  them  Jolutly.  She  secured  the 
fl,100  which  she  paid  on  tbe  Barren  county 
land  by  a  sale  to  her  brother  of  the  notes 
received  by  her  for  the  Green  county  land. 
As  already  stated.  It  does  not  matter  that 
her  husband  owned  the  Green  county  land. 
As  he  acquired  it  before  any  of  the  debts 
that  have  been  filed  against  bis  estate  as  a 
bankrupt  were  created,  as  against  those  debts 
he  was  entitled  to  a  homestead  In  the  land. 
Tberetore  |1,000  of  tbe  proceeds  of  flie  land 


after  its  sale  were  exempt  from  bis  debts. 
He  had  the  right  to  give  tbe  proceeds  of 
the  land,  to  the  amount  of  fl,000,  to  his 
wife;  and  she  had  the  right  to  Inveot  that 
sum  in  other  land,  and  take  tbe  title  to  her- 
self. So,  in  applying  the  proceeds  of  the 
Green  county  farm  to  the  purcliase  of  the 
Barren  county  land,  no  wrong  was  done  the 
husband's  creditors,  as  lias  been  repeatedly 
held  by  this  court  Lee  t.  Campbell  (Ey.)  1 
S.  W.  878;  Cravens  v.  Shlppen  (Ky.)  77  S. 
W.  929.  As  she  sold  the  Green  county  land 
notes  to  her  brother  for  $1,100,  and  paid  that 
amount  on  her  husband's  half  of  the  land,  as 
well  as  her  own,  and  his  half  must,  under 
tbe  Judgment  of  the  ctiancellor,  go  Into  the 
hands  of  his  trustee,  to  be  sold  and  applied 
to  the  payment  of  his  debts,  It  Is  but  Just 
that  its  proceeds  should  first  be  used  to  pay 
its  ratable  part  of  the  $680  of  unpaid  pur- 
chase money  going  to  Mrs.  Anderson,  holder 
of  two  of  the  original  lien  notes,  and  then  to 
reimburse  the  appellee  Ulllan  Clark  for  the 
$550  paid  by  her  thereon  for  her  husband— 
the  remainder.  If  any,  to  be  distributed 
among  his  general  creditors;  and,  as  the 
Judgment  of  the  chancellor  seems  to  have 
determined  tbe  rights  of  the  parties  upon 
this  basis,  It  should  not  be  disturbed. 

We  do  not  think  It  was  error  for  the  chan- 
cellor to  refuse  appellant  the  rents  claimed 
in  the  last  amended  petition.  If  for  no  other 
reason.  It  was  right  to  reject  the  claim  be- 
cause the  amendment  came  too  late.  The 
case  bad  been  tried,  and  Judgment  «itered 
fixing  the  rights  of  tbe  parties  before  tbe 
amendment  was  filed.  It  would  have  been 
impropw  to  reopen  the  case  to  litigate  new 
Issues,  which.  If  proper  at  all,  should  have 
been  presented  with  Uie  other  iBSuea  hi- 
Tolved. 

The  only  error  committed  by  the  chancel- 
lor was  In  permitting  the  amendment  in 
question  to  be  filed. 

Finding  no  error  In  the  record  prejudicial 
to  tbe  rights  of  tbe  parties,  tbe  Judgment  Is 
affirmed  on  both  the  original  and  tbe  ctosa 
appeaL 

SOTJTHDBN  RT.  00.  IN  KDNTUGB7  v. 

OTIS'  ADM-R. 

(Court  of  Appeals  of  Eentncky.  Feb.  9,  1901) 

MA8THR  AND  SHRVAmV-INJITRT-^nKnJGEma 
—DBORGB— WARNING— ORDINART  GARB- 
INSTRUCTION— BUtULXSS  BRROB. 

1.  The  backing  of  a  freight  train  apon  t 
dding  against  cars  standing  thera,  withont 
warning  07  bell  or  whifltle.  was  negligence,  as 
to  a  hr»eman  between  sadi  car& 

2.  Where  a  conductor,  who  was  In  a  position 
to  see  a  brakemau  standing  at  work  between 
cars  on  a  siding,  did  not  attempt  to  prevent  an- 
other train  from  backing  m  tbe  doing,  or  to 
warn  the  brakeman  of  his  danger,  be  was  guilty 
of  uecligence. 

3.  Where  a  brakeman  was  working  between 
cars  on  a  siding,  where  there  were  several 
tracks,  the  noise  of  the  train  approachli^  on 
the  siding  was  not  suffldent  warning  iA  hit 
danger  fr<Ka  tt  to  JwtUr  tba  faUuo  to  give 
other  warning. 
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4.  Under  Kj.  St.  ie03,  S  6,  proTidins  that, 
when  a  dvth  is  caused  by  negligence,  dam- 
oses  may  be  recorered,  and,  when  the  negll- 
ffence  la  gross,  ponitiTe  damages  may  be  re- 
covered, there  may  be  a  recovery  tor  death 
cm  used  by  ordinary  negligence. 

5.  Any  error  In  an  instmction  that  ordinary 
care  is  that  degree  of  care  which  ordinarily 
prudent  and  "BkilUnl"  men  uaoally  exercise  waa 
merely  technical,  and  was  harmless,  especially 
where  tiie  party  CMnplainlne  of  it  objected  to 
a  pmoa  iutnictloD,  and  did  not  offer  uy  in- 
■tracnon  on  the  point. 

Appeal  from  Ciicnlt  Court,  Andersor.  Ooud- 

ty. 

"Not  to  be  otBcially  reported." 

Action  by  the  administrator  of  B.  V.  Otla, 
deceased,  against  the  Southern  Railway  Com- 
pany In  Kentncby.  From  a  jndgment  In  t&- 
TOT  of  plaintiff,  defendant  appeals.  AflBrmed. 

li  C.  WUUs,  WUUs  &  Todd,  and  Hum- 
phrey, Bornett  &  Humphrey,  for  appelant 
Gordon  &  Gordon,  for  appellee. 

NUNN,  J.  This  is  an  appeal  from  the 
Judgment  of  the  Anderson  circuit  court  in 
favor  at  appellee  against  appellant  for  dam- 
ages In  the  sum  of  $5,000  for  the  death  of  ap- 
pellee's Intestate  as  a  result  of  the  alleged 
negligence  of  appellant's  employ&i.  The  de- 
ceased, E.  T.  Otla,  was  a  brakeman  or  flag- 
man on  one  of  appellant's  freight  trains  In 
charge  of  Conductor  Clifford.  Clifford's  train 
bad  recently  been  In  a  wreck,  and  the  cars 
of  bis  train  were  on  the  sidings  at  Lawrence- 
burg,  and  they  were  preparing  to  get  them 
together  to  start  on  the  trip  to  Louisville. 
About  this  time  another  train  of  appellant, 
known  as  the  "Ixwal  Freight,"  in  charge  of 
Conductor  Hampton,  came  in  from  Louisville 
on  Its  way  to  Lexington.  There  were  some 
dead  cars,  on  what  is  known  as  the  "Long 
Siding,"  coupled  together,  but  the  air  con- 
nections had  not  been  made.  Conductor  Clif- 
ford directed  Otis  to  make  these  connections, 
and,  while  Otis  was  performing  this  work, 
those  In  charge  of  the  Hampton  train  tiad  un- 
coupled it.  and  backed  a  portion  of  that  train 
in  on  this  long  siding,  and  struck  these  dead 
cars,  between  which  Otis  waa  situated,  knock- 
ed blmi  down,  and  the  wheels  passed  over  his 
head,  killing  him  instantly.  The  proof  shows 
that  those  In  charge  of  the  Hampton  train 
did  not  give  any  warning  signal,  either  by 
blowing  the  whistle  or  ringing  the  bell,  of 
the  intention  of  backing  the  train.  The  de- 
ceased was  In  a  position  between  the  cars 
where  he  could  not  see  the  train  backlog. 
The  two  conductors.  Clifford  and  Hampton, 
were  in  a  position  to  aec  the  train  backing, 
and  were  within,  according  to  proof,  a  half 
or  two  car  lengths  of  the  place  where  deceas- 
ed was  killed,  and  where  they  could  have 
aeen  him. 

The  appellant  contends  that  the  court 
ahoold  have  given  a  peremptory  instruction 
to  And  for  it.  We  are  of  the  opinion  that  the 
court  was  right  In  refusing  such  instruction. 

Ai^Uant  also  cmnplalns  that  the  court  err- 
ed In  submitting  to  the  Jury  the  question  of 
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negligence  of  those  in  charge  of  Hampton's 
train,  which  was  tlie  train  that  killed  the  de- 
ceased. Under  the  proof  in  this  case.  It  was 
negligence  on  the  part  of  those  In  charge  of 
the  Hampton  train  to  back  In  on  this  siding 
without  giving  any  warning  thereof  by  blow- 
ing the  whistle  or  ringing  the  belL  It  was 
also  negligence  on  the  part  of  Clifford  In  per- 
mitting this  train  to  be  backed  in  on  this  sid- 
ing without  making  some  effort  to  prevent  it, 
or  without  giving  Otis  some  warning  of  its 
approach. 

The  appellant  contends  that  the  notse  the 
train  made  in  moving  ought  to  have  been 
sufllclent  warning  to  him.  It  Is  possibly  true 
that  he  could  have  heard  the  movement  of 
the  train,  but  it  was  not  notice  to  him  that 
It  was  moving  on  the  long  aiding,  as  there 
were  several  other  tracks  at  that  point,  and 
he  might  have  heard  It.  and  thought  It  was 
moving  on  some  other  track;  and  be  could 
not  liave  told  from  the  noise  whether  It  was 
backing  or  going  forward. 

The  appellant  contends  that  the  court  err- 
ed in  Instructing  the  Jury  that  Appellee  could 
recover  upon  proof  of  ordinary  negligence  up- 
on the  part  of  those  In  charge  of  the  train, 
and  cites  as  authority  for  its  position  several 
decisions  of  this  court— all  of  them,  however, 
decided  prior  to  the  adt^tlon  of  the  new  Con- 
stitution, and  the  enactment  of  section  6  of 
the  Kentucliy  Statutes  of  1903.  By  these 
sections  it  is  provided  that,  whenever  the 
death  of  a  person  shall  result  froin  an  Injury 
Inflicted  by  negligence  or  wrongful  acts,  then 
In  every  such  case  damages  may  be  recovered 
for  such  death  from  the  person  or  persons, 
company  or  companies,  corporation  or  corpo- 
rations, their  agents  or  servanta,  causing  the 
same,  and  when  the  act  Is  willful,  or  the  neg- 
ligence gross,  punitive  damages  may  be  re- 
covered. See  Llnck's  Adm'r  v.  Louisville  & 
N.  R.  Co.  (Ky.)  M  S.  "W.  184;  Illinois  Cent 
R.  Co.  V.  Coloman  (Ky.)  CO  S.  W.  13;  and 
ClncIunaO,  N.  O.  &  T.  P.  Ry.  Co.  v.  Cook'p 
Adm'r  (Ky.)  67  S.  W.  383.  In  this  last  case 
the  court  said:  "Where  death  does  not  re- 
sult, there  can  be  a  recovery  for  only  the 
gross  negligence  of  his  superior  who  was  en- 
gaged with  him  In  the  same  service;  but 
where  death  results,  and  the  action  is  under 
the  statute,  it  contrcde,  and  there  may  be  a 
recovery  for  ordinary  negligence  of  the  su- 
perior servants  engaged  to  the  same  employ- 
ment'* 

The  appellant  contends  that  the  court  erred 
to  Its  prejudice  In  its  instruction  defining  "or- 
dinary care."  The  Instruction  is  as  follows: 
'*  'Ordinary  care,'  as  used  in  these  Instructions, 
Is  that  degree  of  care  which  ordinarily  pru- 
dent and  skillful  men  usually  exercise  under 
circumstances  and  In  occupations  similar  to 
those  proven  In  this  case,  and  the  failure  to 
exercise  such  care  Is  negligence."  It  will  be 
noticed  that.  If  this  Instruction  was  not  prop- 
er, it  was  as  hurtful  to  appellee  as  It  was  to 
appellant,  because  the  court.  In  its  instruc- 
tions, required  ordinary  care  of  appellee's  tax- 
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testate,  before  he  could  be  allowed  to  recorer 
anjtlilzig.  The  objection  ol!  the  appellant  Is 
to  the  word  "ikUlfnl"  In  thla  InstrnctiGn. 
This  word  Is  not  commonly  used  by  the 
courts  in  the  definition  of  "ordinary  care,** 
but  it  is  hsrd  to  distlngnish  the  difference 
between  the  Instruction  as  giren  by  the  court 
and  the  meaning  of  the  ordinary  definition. 
By  this  Instruction,  no  especial  skill  was  re- 
quired. Ordinary  skill  la  supposed  to  be  pos- 
sessed by  ordinary  men  In  conducting  the 
business  In  which  they  are  engaged.  The 
word  "skillful,"  as  used,  did  not  add  a  new, 
distinct,  or  different  standard,  but  only  re- 
quired what'  should  be  required  of  ordinary 
men  In  the  business  in  which  they  are  en- 
gaged. It  would  have  been  better  if  the 
court  had  confirmed  to  the  ordinary  defini- 
tion, bnt  we  are  not  prepared  to  say  that  the 
instmcUon  as  given  was  erroneous;  and.  If 
erroneous,  it  was  only  technically  so,  and  not 
prejudicial.  It  appears  ttom  the  record  that 
the  appellee  <^ered  an  instruction  defining 
"ordinary  care"  in  proper  tacm,  which  was 
objected  to  by  appellant,  and  the  court  sus- 
tained Its  objection,  and  It  also  appears  that 
appellant  did  not  offer  any  instructton  on  this 
point  It  appears  to  ns  that  where,  upon  its 
objectlMi,  a  proper  Instmctlon  defining  "or- 
dinary care**  was  refused,  and  where  it  of- 
fered no  Instruction  on  the  subject,  it  cannot 
be  allowed  to  complain  that  no  proper  Instroc* 
tlon  was  glTen.  See  Young  t.  Illinois  Cent 
B.  Ca  (Ky.)  69  S.  W.  1093,  and  New  York 
Life  Ins.  Go.  t.  Brown's  Adm'r  (Ky.)  66  S.  W. 
613. 

Wherefore  the  judgment  of  the  lower  court 
iB  afllrmed. 


UMDETRHILL  t.  HUBPHY  eC  aL 

(Ooort  of  Appeab  of  Eentacky.    Feb.  12, 
1904.) 

ffTRIKB  INJUNCTION— BUSINESS  AS  PROFERTT 
—PUNISHING  CONTEMPT— TRENCHING  ON  DO- 
HAIN  OF  CRIMINAL  LAW— BONDS  TO  KEEP 
FOACBt-ADEQUATB  REMEDY. 

1.  The  right  to  carry  on  a  baainess  and  to 
fal&U  coutracts  made  in  the  course  thereof 
is  a  property  right  falling  within  the  con- 
Btitiitiooal  guaranty  of  the  right  to  acquire  and 
protect  property,  which  injuncdoa  may  issne  to 
protect 

2.  The  CoustltutioB  guaranties  the  riicht  to 
acquire  and  protect  property.  Ey.  St.  1903,  I 
1291,  provides  that  a  court  shall  not  impose  for 
contempt  more  than  $30  as  a  fine,  or  imprison- 
meut  for  more  than  80  hours,  without  the  In- 
terrention  of  a  Jury.  Beld,  that  a  strike  in- 
junction to  protect  plaintiffs  business  and  pre- 
Tent  Tiolence  toward  and  intimidation  of  his 
employto  could  not  be  denied  on  the  tiieory 
that  <i<'f(>ndantar  acts  were  of  a  crtmtual  nature, 
and  t!  nt  to  punish  them  as  contempts  would 
amount  to  an  assumption  of  criminal  Jurisdic- 
tion to  be  exercised  without  the  interreatiou  of 

strike  injunction  to  protect  plaintiff's 
busioesB  and  prevent  violence  toward  and  in- 
timidation of  his  employes  cannot  be  reftixed 
on  the  grooud  that  Or.  Code  Prac  {{  883-302, 
tnmishss  an.  adequate  runedr  by  pnmding  for 
the  prerentlon  of  dfenses  ny  requiring  per- 


sons to  give  security  to  keep  tiie  peace  and 
be  of  good  behavior,  the  proceedings  to  be  be- 
gun by  warrant  issued  in  the  name  of  the  com- 
monwealth, and  so  proeecnted,  and  the  band 
nmning  to  the  commonwealth. 
Paynter  and  Nnnn,  33^  dissoitlng. 

Appeal  ttom  Circuit  Court  Kenton  County. 

"To  be  officially  reported." 

Suit  by  John  T.  Underbill  against  Walter 
Murphy  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Beversed. 

Orlando  P.  Schmidt*  for  appellants  J.  L. 
BlUston,  for  appellees, 

HOBSON.  J.  Appellant  Jolm  T.  Under- 
bill, Is  a  plumber  engaged  in  bnainess  In 
GoTlngtoo,  Ky^  taking  contracts  In  plumbing, 
and  has  In  Us  employ  jonmeymen  lUnmbeEB. 
He  has  followed  the  occiipation  for  a  number 
of  yean,  and  has  btdlt  up  a  large  and  incn- 
tlve  bu^ess  in  Covington  and  adjoining 
cities,  wbicb  is  of  great  pecuniary  Talne  to 
him.  He  had  on  band  a  number  of  Important 
contracts  in  plumbing,  including  the  contract 
for  the  plumbing  in  the  new  courthouse  Id 
CoTlngton.  The  appellees,  with  the  excep- 
tion of  Horgau,  had  been  employed  by  Un- 
derbill In  his  ptumUng  business,  woAing  for 
wages.  The  aroellees  were  members  of  a 
union  organized  for  the  protection  of  labor. 
A  difference  anwe  between  UnderhiU  and  his 
workmen,  who  were  members  of  the  union, 
in  reference  to  Its  relaUona  with  emidoyos, 
and  they  then  quit  bis  employment.  About 
this  time  a  general  strike  occurred  amcmg 
those  onployed  by  master  plumbers  In  Cov- 
ington. In  order  to  cany  out  hla  oontracts 
when  bis  employfis  left  him.  Underbill  em- 
ployed nonunion  men  to  woA  In  place  of  the 
union  men  who  bad  quit.  Tbe  antellees 
thereupon  undertook  to  prevent  the  nonunion 
men  from  working  following  tbem  from 
place  to  place  about  tbe  dty,  aaaembUas 
about  Underbill's  diop,  denouncing  and  tbreit- 
ening  Underfalll  and  his  woriunen.  Tbis  con- 
tinued for  several  weeks,  and  UDderblll  filed 
suit  asking  an  injunction  restraining  the  un- 
lawful acts  of  tbe  defendants.  He  alleged 
that  be  depended  upon  bis  business  for  t 
livelihood;  tliat  for  three  weeks  continiKna- 
ly  next  prior  to  tbe  inatituticm  of  tbe  actioo 
tbe  appellees,  in  pursuance  ct  a  compliacr 
to  break  up  bis  business,  had  collected  to- 
getbw  dally  near  and  in  slgtat  of  bis  place  of 
business,  where  they  could  observe  evoy  one 
going  into  or  coming  out  of  it,  and  by  threats, 
intimidation,  force,  and  violence  att^pted  to 
compel  bis  employes  to  quit  his  aervice;  that 
they  followed  bim  and  bis  employes  to  tbe 
places  in  tbe  city  where  they  were  engaged 
at  work  carrying  out  contracts  preTloosly 
made  by  liim,  and  there  insulted  them  with 
c^probrious  ^Itbets,  tbreatened  tbem  with 
violence,  and  assaulted  tbem,  so  that  on  ser- 
eral  occasions  be  bad  been  compelled  to  call 
In  the  police  fwce  of  tbe  dty  to  escort  them 
away  from  the  place,  and  protect  them  from 
tbe  violence  of  tbe  aj^Uees;  tbat  tbe  de- 
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fendftnts  threatened  to  assault  and  beat  him 
and  his  anploy^B,  to  prevent  any  one  from 
woAtng  for  him,  to  prevent  his  customers 
from  coming  to  or  employing  him,  to  destroy 
hla  good  vrlll,  and  to  break  op  his  bualness; 
and  that  aU  of  these  unlawful  acts  had  con- 
tinued fnnn  day  to  day  and  from  hoar  to 
hour,  In  pnrsnance  of  the  conspiracy  formed 
bctwe^  appellees;  that  the  appellees  were 
InsolTent,  and  had  no  property  subject  to  exe- 
cution out  of  which  the  damages  sustained 
by  him  might  be  made,  and  that,  unless  re- 
strained the  court,  ttiey  would  proceed  to 
carry  out  their  threats,  and  completely  break 
up  his  husiness  and  destn^  Its  good  wlU. 
Proof  was  heard  on  a  motion  for  an  Injunc- 
tion, which  fully  sustained  the  allegations  of 
the  petition.  In  fact  the  proof  is  perhaps 
stronger  than  the  pleading.  It  diows  that 
the  appellees  not  only  picketed  pialntlira 
place  of  business,  but  that,  to  protect  lils  em- 
ployes from  violence,  he  had  to  take  them  to 
and  from  the  places  where  they  wwked  In  a 
conveyance,  and  that  they  had  to  enter  his 
place  of  business  through  the  aUey  and  hack 
door  and  over  rear  fences;  and  even  thai  one 
of  them  was  waylaid  and  beaten  three  of 
the  appellees.  The  proof  shows  a  determined 
effort  by  conspiracy  vn  the  part  of  ttie  de- 
fendants to  break  up  and  destroy  the  plaln- 
t1ff*s  business  by  force  and  violence  unless  he 
acceded  to  the  demands  of  the  union  to  whl<A 
they  beltmged.  At  the  conclusion  of  the  evi- 
dence the  court  sustained  a  demurrer  to  the 
petition,  and  overruled  the  motion  to  grant 
the  Injunction.  The  plaintiff  declining  to 
plead  f  nrthCT,  the  action  was  dismissed. 

When  a  man  has,  by  years  of  toll  and  fair 
dealing  with  his  customers,  bnllt  up  a  valua- 
ble business  and  good  will,  he  is  as  much  en- 
titled to  protection  by  the  law  in  this  species 
of  proper^  as  In  the  home  that  sheltere  him, 
or  the  ooat  that  protects  >itTn  from  the  win- 
ter's cold.  The  r^ht  of  the  plaintiff  to  carry 
on  his  budness  and  to  carry  out  the  nmtracts 
which  he  had  made  was  a  valuable  proper^ 
right,  and  no  less  Intrinsically  property  than 
if  the  same  amount  of  money  had  been  in- 
vested In  a  stock  of  merchandise  or  a  city  lot. 
If  the  defendants  bad  conspired  together  by 
force  and  violence  to  bum  up  the  merchan- 
dlBC^  or  to  carry  off  the  surface  of  the  lot, 
upon  elementary  prlndples,  the  chancellor 
would  protect  the  plaintiff  from  the  destruc- 
tion of  his  property.  The  acts  of  the  defend- 
ant as  truly  destroyed  the  plalntllTs  property 
■wbea  tiiey  broke  up  his  business  by  force 
and  Intimidation  as  they  would  have  done  In 
the  case  of  visible  property  by  burning  it  or 
carrying  It  off.  Among  the  Inalienable  rights 
which  by  the  first  section  of  the  state  Constl- 
tntlon  are  guarantied  as  taberent  in  all  men 
is  "die  right  of  acquiring  and  protecting  prop- 
erty." The  right  to  acquire  and  protect  prop- 
erty Is  as  sacred  to  the  case  of  totanglble 
propwty  as  tangible,  and  an  Injunction  may 
be  granted  to  protect  totanglble  rights  no  teas 
than  those  tiiat  are  tangibl& 


The  learned  drcnlt  Judge  mfosed  to  tata^ 
fere  on  the  ground  that  the  acts  conualttod 

by  the  defendants  are  criminal  In  nature,  and 
punishable  by  the  police  department;  that. 
If  he  had  Jurlsdlcthm  to  enjoin  the  cmnmls- 
ston  of  the  aeti^  It  neoessarUy  followed  that 
he  had  jurisdiction  to  enforce  a  penalty  for 
a  Thdatlon  of  his  order;  and  that  this  would 
amount.  In  substance^  to  holding  that  be 
could  try  and  convict  the  defendants  for  a 
criminal  act  without  the  totwrentton  of  a 
jury.  We  cannot  concur  in  this  reasoning. 
If  the  defendants  were  undermining  the 
plalntUTs  honse^  or  about  to  slide  It  with 
his  fomlly  to  it  out  Into  the  Ohio  ilvert  an 
Injunction  wonld  not  be  refused  on  the  Idea 
that  if  they  thus  drowned  any  of  the  people 
to  the  bouse,  they  might  be  punished  for  mvr* 
der,  or,  If  they  dMtioyed  the  house  only, 
they  might  be  todlcted  under  the  statute  for 
the  winful  destruction  of  private  property. 
The  reason  Is  jSaia:  the  punishment  <^  the 
defendants  for  murder  or  for  the  destruc- 
tion of  the  house,  while  It  would  vtodlcate 
flie  majesty  of  the  law,  would  not  help  the 
platotlff  to  any  way.  To  relegate  him  to  the 
processes  of  the  criminal  law  Is  to  allow  his 
property  to  be  destroyed,  and  to  give  him 
no  remedy  therotor  but  ttie  satisfaction  of 
seetog  tb6  wrongdoers  punished.  The  to- 
berent  and  InaUenable  rl^t  of  acquiring  and 
protecting  property  ^ilch  Is  guarantied  by 
the  Constitution  means  nothing  If  It  means 
only  this.  If  a  man  must  stand  by  and  see 
his  property  destroyed,  and  has  no  remedy 
but  the  alow  process  of  the  criminal  law, 
which  only  punishes  the  offender,  but  re- 
stores nothtog  to  him,  then  the  constitutional 
guaranty  of  the  enjoyment  of  life,  liberty, 
and  property  under  the  law  Is  a  meaningless 
generality.  If,  to  this  case,  the  defendants 
are  fined  to  the  police  court,  this  will  not  re- 
store to  the  platotlff  the  loss  he  has  sustained 
by  reason  of  the  Interruption  of  his  business 
and  his  consequent  inability  to  carry  out  bis 
contracts.  When  his  customers  are  driven 
away,  and  the  good  will  of  his  business  Is 
destroyed,  it  will  be  too  late,  so  far  as  lie  Is 
concerned,  for  the  punishment  of  the  appel- 
lees by  the  crlmtoal  law  to  re-establish  his 
ruined  business,  or  even  prevent  future  loss. 
If  the  circuit  court  had  granted  the  tojunc- 
tion,  and  the  defendants  had  disobeyed  It, 
and  he  had  punished  them  for  contempt,  the 
punishment  would  have  been  for  their  dis- 
obedience of  the  order  of  the  court,  regard- 
less of  whether  their  acts  were  also  a  viola- 
tion of  the  criminal  law  of  the  land  for  which 
they  might  be  todlcted  and  punished  In  the 
criminal  court.  His  judgment  punishing 
them  for  contempt  would  have  been  no  bar 
to  the  crlmtoal  proceeding  against  them  for 
their  violation  of  the  law,  and  would  not 
have  affected  this  proceeding  to  any  way. 
His  judgment  would  have  established  noth- 
ing more  than  that  they  were  guilty  of  con- 
tempt of  court  to  dlsobeyliig  his  orders. 
Whether  they  were  also  guilty  of  a  criminal 
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offense  would  bare  to  be  tried  In  the  proper 
fonun,  and  not  In  tbls  action.  Tbe  power  of 
a  court  to  punish  for  contempt  la  as  old  as 
the  common  law.  and  Inherent  In  OTery  court 
Tbe  puniabment  for  contempt  would  relate 
only  to  acta  done  after  tbe  Injunction  waa 
granted,  In  dlaobedlence  of  It;  and  even  In 
thla  proceeding  the  defendants  are  protect- 
ed as  to  a  jury  trial  by  section  1291,  K7.  St 
1906,  which  pro^dea:  "A  court  shall  not  for 
contempt  Impose  upon  the  offender  a  fine 
exceeding  thirty  dollars  ($30.00),  or  imprison 
him  ezceedii^  thirty  hours,  without  the  In- 
tervention of  a  jury." 

It  is  also  urged  that  the  plaintiff  bad  an 
adequate  remedy  under  the  Criminal  Code 
by  baTlng  the  defendants  to  glTe  security  to 
keep  the  peace  and  be  of  good  behavior. 
Cr.  Code  Prac.  §  382.  The  rule  that  an  In- 
junction will  not  be  granted  where  there  Is  an 
adequate  remedy  at  law  refers  to  legal  rem- 
edies, and  not  to  criminal  proceedings.  In 
no  case  has  it  ever  been  otherwise  applied, 
ao  far  as  we  can  And.  Tbe  proceeding  to  re- 
quire security  to  keep  tbe  peace  Is  given  In 
the  Code  under  title  10,  which  embraces  pro- 
ceedings to  prevent  tbe  commiasion  of  of- 
fenses. It  looks  to  tbe  prevention  of  of- 
fmses,  and  not  to  tbe  redress  of  private 
wrongs.  It  la  begnn  by  a  warrant  Issued  in 
the  name  of  the  commonwealth,  and  is  a 
prosecution  by  the  commonwealth,  under  the 
control  of  Its  officers.  If  a  bond  is  required. 
It  la  taken  to  the  commonwealth.  Gr.  Code 
Prac.  t§  383-392.  When  the  pUlntUTs  prop- 
er^ Is  about  to  be  destn^ed,  be  Is  entitled 
to  a  remedy  in  bis  own  name,  and  which  he 
can  himself  control  to  protect  him  In  tbe  en- 
joyment of  his  own.  Tbe  fact  that  the  com- 
monwealth might  also  take  out  a  proceeding 
to  require  tbe  defendant  to  give  security  for 
good  behavior  Is  immaterial,  for  both  pro- 
ceedings may  be  prosecuted  at  the  same  time 
—one  in  the  criminal  court  by  the  common- 
wealth, and  the  other  in  equity  by  the  pWln- 
tlff;  one  to  prevent  the  commission  of  of- 
fenses, the  other  to  preserve  the  plaintiff's 
property  from  destruction.  Were  the  rule 
itberwlse,  an  Injuoction  could  never  be  grant- 
ed in  the  case  of  repeated  trespasses,  for  In 
such  cases  the  defendants  might  be  put  un- 
der bond  for  good  behavior  under  the  Crim- 
inal Code.  But  it  has  been  uniformly  held 
by  this  court  that  In  such  cases  an  Injunction 
will  Ue.  Preston  v.  Preston.  8S  Ky.  16,  2  S. 
W.  501;  BUls  V.  Wren,  84  Ky.  254.  1  S.  W. 
440:  Walker  v.  Leslie,  90  Ky.  842,  14  S.  W. 
G82.  The  rate  to  mitvwsal.  High  on  Injunc- 
tions, t  702. 

Tbe  question  before  us  has  often  arisen, 
and  tbe  decisions  uniformly,  so  far  as  we 
can  find,  uphold  the  power  of  the  chancellor 
to  Interfere  by  Injunction  In  cases  of  this 
diaracter.  The  subject  was  exhaustively 
considered  by  the  United  States  Supreme 
Court  In  Be  Debs.  158  U.  S.  664,  15  Sup.  Ct. 
900,  89  U  Ed.  109!^  Where  the  court  thus 
stated  its  conclusion:  **Sometbing  more  than 


tbe  threatened  commission  ut  an  offense 
against  the  laws  of  the  land  Is  necessary  to 
call  Into  exercise  the  Injunctive  powers  of 
the  court  There  must  be  some  fait^ ferences, 
actual  or  threatened,  with  property  or  rights 
of  a  pecuniary  nature.  But  when  tadk  Inta- 
ferences  appear  the  Jurisdiction  of  a  court  of 
equity  arlsee,  and  la  not  destroyed  by  the 
fact  tibat  they  are  accompanied  by,  or  are 
themselves,  violations  of  the  criminal  law." 
In  Vegelahn  t.  Guntnw,  167  Mass.  92,  44  N. 
m  1077,  8B  li.  a.  A.  722,  57  Am.  St  Bep. 
443— a  case  very  much  like  this— tbe  court, 
hi  answer  to  tbe  objections  made  here,  said: 
"Nor  does  the  fact  that  tbe  defendants'  acts 
might  subject  them  to  an  Indictment  prevent 
a  court  of  equity  from  issuing  an  Injunction. 
It  Is  true  that  ordinarily  a  court  of  equity 
will  decline  to  Issue  an  injunction  to  restrain 
tbe  commission  of  a  crime;  but  a  contluulog 
Injury  to  property  or  business  may  be  ea- 
Joined,  although  it  may  also  be  punishable 
as  a  nuisance  or  other  crime,"  So,  In  Barr 
V.  Essex  Trades  Council,  68  N.  J.  Bq.  101, 
30  Atl.  881.  which  was  also  a  case  very  like 
this,  the  court  upholding  tbe  Jurisdiction  of 
tbe  chsncellor,  said  tbe  cases  were  sU 
against  the  defendant's  contention.  In  Beck 
T.  Teamsters'  Protective  Union,  118  Mich. 
618;  77  N.  W.  21,  42  L.  B.  A.  407,  74  Am. 
St  Bep.  421,  which  was  also  a  similar  case, 
the  Supreme  Court  at  Michigan  said,  "While 
some  writers  have  doubted  the  remedy  by 
Injunction,  It  Is  now  settled  beyond  dispute." 
To  same  effect  see  O'Neil  v.  Behanna,  182 
Pa.  237.  37  Ati.  848,  88  L.  B.  A  382.  61  Am. 
St  Bep.  702;  Flaccus  T.  Smith.  199  Pa.  128, 
48  AU.  804,  54  L.  B.  A  640,  85  Am.  St  Rep. 
779:  Shoe  Company  v.  Saxey,  131  Mo.  212. 
82  S.  W.  1008;  Plant  v.  Woods.  176  Mass. 
402,  57  N.  B.  1011,  51  L.  B.  A.  339,  79  Am. 
St  Bep.  330;  Jackson  v.  Stanfleld.  137  Ind. 
692,  36  N.  B.  345,  37  N.  B.  14.  23  L.  B.  A 
5.S8;  Mobile  v.  L.  &  N.  K.  B.  Co.,  84  Ala.  115, 
4  South.  106,  6  Am.  St  Bep.  342;  High  oa 
InJunctiona,  H  20;  746t  7S2,  770.  The  consti- 
tutional rl^t  of  ftee  qieecta  may  not  be  In- 
fringed. Feac^Fol  p«suaclona  lawful  sp- 
peals  to  reason  or  aentlmwt  may  not  be  In- 
terfered with.  But  -whm  Intlnddatlon  and 
vtolence  are  reaortod  to,  and  thereby  prope^ 
17  to  destroyed,  or  Its  safety  Imperiled,  tbe 
chancellw  may  properly,  by  Injunctkai,  pro* 
tect  tiw  owner  of  the  pn^^^lr  tbe  eojaj^ 
meat  ot  tato  conatltnttonal  r^t  fbmt  his  prop- 
wty  shall  not  be  takoi  from  him.  The  en- 
txacaneat  of  the  criminal  law  to  for  the 
criminal  court  but  where  the  breach  of  tin 
criminal  law  to  also  a  vtolatton  of  a  ^operty 
right  the  chancellw  may  Interpose  hy  injuac- 
tton  to  ^ntect  property. 

The  Judgment  appealed  flrom  to  reversed, 
and  the  cause  is  remanded,  with  directiona 
to  ovwrole  the  demrumx  to  the  petition  snd 
grant  the  tempcnry  injunction  as  herein  in- 
dicated. 

FAYNTEB  and  NUNN,  JJ.,  dissent 
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UNiniD  STATBS  OiST  IRON  PIPE  it 

rOUNDBT  CO.  T.  OABLB. 
(Conrt  ot  Appeals  ot  Kentackr.  Feb.  9,  1904.) 

EBRVAKrS  INJURIB!&-PETrnON— SUFFICIENOT 

— APFEAii-QiraBTiorre  prbsemtbd. 

1.  Where  there  Ib  no  bill  of  evidence  in  th* 
record,  the  only  thin^  for  the  coiuideration  of 
the  Court  of  Appe«lB  is  whether  the  pleadings 
support  the  verdict. 

2.  A  petition  for  servant's  injuries,  alleging 
that  defendant  neKllgentlr  suffered  a  walkway 
on  its  premises  to  get  out  of  repair,  so  that  the 
covering  to  a  waste  pool  of  hot  water  became 
QUBafe,  which  was  known  tc  the  employer,  and 
eoDid  have  been  known  to  its  miperior  agents  ^ 
ordinary  care,  but  wbf  unknown  to  plftlntifl^ 
and  coald  not  have  been  discovered  by  him  by 
ordinary  diligence;  and  that  i^aintiff,  withoat 
fault,  fell  onto  this  covering,  when  it  gave 
way,  letting  him  fall  into  the  boilfng  water 
—was  SDffldent  to  support  a  Tcrdlet  for  plain- 
tiff. 

Appeal  from  Circuit  Goart,  Jefleram: 
County,  Common  Pleas  Divialon 

"Not  to  be  officially  reiKuiied." 

Actioa  by  John  Cable  against  tb«  United 
Statea  Cast  Iron  Rpe  &  Fonndry  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peal!. Affirmed. 

O^eal  ft  O'Neal,  for  appellant  Gardner 
&  Maxl^,  for  appellee. 

O'EBAR,  3,  There  is  no  bill  of  cvldeice 
in  this  record.  Conseqnently  the  only  thing 
we  can  considei-  Is  T?hether  the  pleadings 
mpport  tbe  verdict  The  petition  alleges, 
in  Bob^tance,  ttat  appellant,  tho  employer, 
negligently  raflered  a  walkwi^  on  Its  prem- 
IseG,  used  by  Its  workmen,  Inclndlng  appel- 
lee, to  get  out  of  repair,  so  that  tbt  cover- 
ing to  a  waste  pool  of  hoi  water  was  allow- 
ed to  beccme  rotten  and  unsafe  which  fact 
was  known  to  the  employer,  and  could  have 
been  known  to  Its  superior  agents  in  au- 
tliorlty,  by  tbe  ez^cise  of  ordinary  care,  but 
waa  onkDown  to  the  plaintiff,  and  wblch  he 
coni'*  not  bare  discovered  by  ordinary  dlU- 
genet-.  that  tbe  plaintiff  fell  onto  this  cov- 
ering witbout  fault  on  his  part,  when  it  gave 
way,  letting  him  Into  the  boiling  water, 
whereby  he  was  injured.  Tbe  InstmctlonB 
seem  to  conform  substantially  to  the  plead- 
ings. The  pleadings  are  sufficient  to  support 
the  Tcrdlct 

Judgment  affirmed,  with  damages. 


THOMPSON  et  aL  T.  RAGAN. 

(Conrt  of  Appeals  of  Kentucky.    Feb.  9.  1904.) 

BANKRUPTCY  —  ATTACHMENT  —  DISSOLUTION 
—COUBTS-^RISDICTION— MOTION  BY 
TRUSTBB— DEFENSES. 

LBankr.  Act  July  1,  1898,  c.  541,  }  67, 
subsec.  "c,"  80  Stat  564.  [U.  S.  Comp.  St.  1901, 
p.  S449],  providing  that  a  Hen  obtained  by  at- 
tachment against  a  person  within  fonr  months 
before  the  nliug  of  a  petition  in  bankruptcy  by 
or  against  sach  pwson  shall  be  dlsBoIvea  by  the 
adjudication  of  bankraptcy  if  the  lien  was 
obmined  while  he  was  insolvent,  and  the  en- 
fOTcraoant  will  work  a  prefiennce,  atcw  !•  Und- 
ing  OD  tbe  state  coorta. 


2.  Where  a  dsbtcv  was  adjudged  a  bankrupt 
within  four  months  after  the  levy  of  an  attach- 
meut,  whereupon  his  trustee  moved  to  vacate 
the  attediment,  as  authorized  by  Bankr.  Act 
July  1.  1898,  c.  541,  I  67.  subsec  "c,"  80  Stat 
664  [U.  8.  Comp.  St  1901,  p.  S449],  on  the 
ground  that  ita  enforcement  would,  create  a 

S reference,  and  that  it  was  obtained  iriiile  the 
ebtor  was  insolvent  it  was  no  defense  that 
the  property  seized  was  exempt  from  execution 
In  the  stete  of  the  bankrupt's  residence,  and 
that  Us  entire  property,  induding  that  levied 
on,  was  lass  than  nis  statutory  exemption  in 
such  stete,  so  that  no  part  thereof  could  be 

Said  to  creditors;  such  question  being  for  the 
eterminatlon  of  the  federal  court 

Appeal  from  Circuit  Court  Henderson 
County, 

"To  be  officially  r^rted." 

Action  by  G.  W.  Ragan  against  Charles 
Thompson  and  another.  From  an  order  deny- 
ing the  petition  of  Jefferson  D.  Smith,  trus- 
tee in  bankmpt(7  of  defendant  Thompson,  to 
vacate  an  attachm«nt,  be  i^peals.  Rerersed. 

John  F.  LiOckett  and  A.  W.  ft  A.  F.  Funk- 
houser,  for  appellant.  Montgomery  Merrltt, 
for  appellea 

BUHNAM,  C.  J.  Tbe  appellee,  O.  W.  Ba- 
gan,  brought  this  action  against  the  def^dant 
Charles  Thompson  In  tbe  Hender8<Hi  circuit 
court  to  enforce  tbe  payment  of  a  note  for 
$224.26  executed  to  him  by  def«idant  Thomp- 
son on  the  20tb  of  January,  1888,  and  at  the 
same  time  sued  out  a  general  attachment  upon 
the  ground  that  both  be  and  the  defendant 
were  residents  of  the  state  ot  Indiana,  which 
was  levied  by  tbe  sheriff  upon  an  undivided 
one-third  interest  owned  by  him  in  16  head  of 
cattle  and  12  head  of  hogs,  which  were  subse- 
quently sold  und«^  an  order  of  the  judge  of 
the  Henderson  circuit  court  for  tbe  sum  of 
$215.  On  the  9tb  of  May  following,  the  ap- 
pellant Jefferson  D.  Smith,  of  Bvansville, 
Ind.,  filed  bis  pe^tlon  to  be  made  a  party  to 
the  proceeding,  and  alleged,  in  substance, 
that,  immediately  after  tbe  levy  of  the  at- 
tachment, Charles  Thompson  filed  his  volun- 
tary petition  In  bankruptcy  in  the  District 
Court  of  tbe  United  States  for  the  District  <^ 
Indiana,  and  that  on  tbe  7th  day  of  March, 
1900,  be  had  been  adjudged  a  bankrupt,  with- 
in the  meaning  of  tbe  acts  of  Congress  relat- 
ing to  bankruptcy;  that  be  had  been  duly  ap- 
pointed trustee  of  the  estate  of  tbe  bankrupt, 
and  bad  executed  bond  and  accepted  tbe 
trust.  Copies  of  the  adjudication  in  bank- 
ruptcy and  of  the  order  appointing  the  peti- 
tioner trustee  were  filed  with,  and  as  a  part 
of,  his  petition.  He  alleged  that  appellee's 
attachment  was  procured  to  be  issued  and 
levied  at  a  time  when  defendant  was  insol- 
vent, and  that  tbe  enforcement  thereof  would 
work  a  preference  in  favor  of  the  plaintiff,  as 
one  of  the  creditors  of  Thompson,  and  asked 
that  the  lien  created  by  tbe  levy  of  the  at- 
tachment be  dissolved,  and  tbe  attached  prop- 
erty be  turned  over  to  him  as  trustee  of  tbe 
estate  of  tbe  bankrupt,  or  that  the  proceeds 
thereof  should  be  paid  over  to  him.  Plain- 
tUtt  by  way  ot  r^ly.  alleged  that,  under  the 
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proTlsloDS  of  the  BeTlsed  Statutes  ot  tbe 
state  of  Indiana,  where  Thompson  resided, 
money  or  property  of  the  T&Ine  of  $600  was 
exempt  to  a  man  of  family  from  the  payment 
of  debts;  that  Thompson  was.  at  the  time  ct 
the  flltng  of  hla  petition  In  hankmptcy,  en- 
titled to  these  exemptions;  that,  in  the  scbed* 
ale  of  assets  filed  hy  Thonqison  with  bis  pe- 
tition tn  bankruptcy,  tbe  entire  amount,  in- 
cluding tbe  property  InvolTed  in  this  suit, 
waa  of  less  value  than  $600;  ttiat  no  assets 
of  any  kind  came  into  the  bands  of  his  trus- 
tee, or  could  be  made  available  for  the  pay- 
ments of  Ilia  debts;  and  that  the  fund  in  con- 
troversy in  this  case,  if  turned  orw  to  the 
trustee,  would  not  be  used  for  the  payment  of 
his  debts.  The  trustee  demurred  generally  to 
the  reply,  which  was  overruled,  and,  declln* 
Ing  to  plead  further,  the  trial  court  adjudged 
that  tbe  attachment  should  be  sustained ;  that 
the  sheriff  be  allowed  f  12.90  for  his  services, 
and  the  farther  sum  of  $42.00  to  be  paid  by 
him  to  J.  W.  Todd  for  taking  care  of  the  cat- 
tle; and  that  tbe  remainder  of  the  $216  be 
paid  to  the  plaintiff,  Ragan;  and  Smith,  aa 
trustee,  has  appealed. 

Subsection  4  of  section  8.  art  1,  of  the  Con- 
stitution of  tbe  United  States,  provides  *that 
Congress  shall  have  tbe  power  to  establish 
uniform  laws  on  the  subject  of  bankruptcy 
tbronghout  the  United  States."  Pursuant  to 
this  provision  of  the  federal  Constitution,  the 
Congress  of  tbe  United  States  on  July  1, 1898. 
passed  an  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States. 
Act  July  1,  1898,  c.  641,  30  Stat.  664  [U.  8. 
Comp.  St  1901,  p.  3449].  Subsection  "c"  of 
section  67  of  this  act  provides:  "A  lien  cre- 
ated by  or  obtained  in  or  pursuant  to  any 
suit  or  proceeding  at  law  or  In  equity.  Includ- 
ing an  attachment  upon  mesne  process  or  a 
Judgment  by  confession,  which  was  begun 
against  the  person  within  four  months  before 
the  filing  of  a  petition  In  bankruptcy  by  or 
against  such  person,  shall  be  dissolved  by  the 
adjudication  of  such  person  to  be  a  bankrupt 
if  it  appeare  that  the  said  lien  waa  obtained 
and  permitted  while  the  defendant  was  in- 
solvent and  that  its  existence  and  enforce- 
ment will  work  a  preference,  or  the  party  or 
parties  to  be  benefited  thereby  bad  reasona- 
ble cause  to  believe  the  defendant  was  In- 
solvent and  In  contemplation  of  bankruptcy, 
or  that  such  lien  waa  sought  and  permitted 
in  fraud  of  the  provisions  of  the  act;  or  If 
the  dissolution  of  such  ilen  would  militate 
against  the  best  interests  of  the  estate  of  such 
person  the  same  shall  not  be  dissolved,  hut 
the  trustee  of  the  estate  of  such  person,  for 
the  benefit  of  the  estate,  shall  be  subrogated 
to  the  rights  of  tbe  bolder  of  such  lien  and 
empowered  to  perfect  and  enforce  the  same 
In  his  name  as  trustee  with  like  force  and  ef- 
feet  as  such  holder  might  have  d<»ie  had  not 
bankruptcy  proceedings  Int^vened."  In  Bank 
of  Columbia  v.  Overstreet,  78  Ky.  151,  It  was 
decided  by  this  court  that  all  lawa  of  Con- 
gress eiacted  pursuant  to  the  powers  dele- 


gated to  it  tbe  federal  Omstitntloo  wen 
binding  upon  the  state  aa  well  as  tbe  federal 
courts,  and  that  they  were  bound  to  respect 
tbe  rights  acquired  under  them.  This  deci- 
sion was  approved  in  Wood  t.  Garr  (Ey.)  tt 
B.  W.  762.  Aa  the  petition  in  bankraptcy  of 
appellee  was  filed  within  four  months  after 
the  levy  of  tbe  attachment,  and  tbe  trustee 
Intervened  in  this  proceeding,  and  sought  tft 
have  the  proceeds  of  the  attached  pmtfotj 
turned  over  to  him  under  the  provisions  of 
sectiim  67  of  tbe  fed»al  bankrupt  law.  we 
are  of  tbe  opinion  that  his  jft&jee  should 
have  been  sustained  to  this  extend  vis.:  The 
attachment  should  have  been  sustained,  and 
tile  coats  incurred.  Including  tbe  allowance  to 
the  sheriff  and  to  Todd  for  keeping  the  live 
stock  prior  to  itt  sale,  paid  out  of  the  pro- 
ceeds of  the  attached  property,  and  the  ba^ 
ance  of  tbe  attached  fund  adjudged  to  the 
trustee  in  bankruptcy.  Tbe  question  wheth- 
er this  property  was,  exempt  uoAer  ttie  lam 
of  Indiana  is  piapetiy  a  question  for  the  de- 
termination of  the  federal  oonrt  In  tbe  tisak- 
rupt  proceedings. 

For  reasons  indicated,  tbe  Judgment  la  re- 
versed, and  the  cause  remanded  for  proceed- 
ings eonslstwit  with  this  fqttnloo. 


JORDAN  et  ux.  v.  ABNET  et  aL 
(SoiK^e  Court  of  Texas.  Feb.  8,  1904.) 

CONTRACT  TO  LEAVE  PROPERTT  BT  Wlli- 
8PECIPIC  PERPORMANOB— PETITION— TRUST- 
BTATUTB  OF  FRAUDS— ADOPTION— STATUTK. 

1.  The  right  of  inheritance  from  adoption 
arisefl  by  operation  of  law,  from  the  acts  of 
the  parties  in  compliance  with  tbe  statute,  aod 
Aom  not  depend  on  or  arise  from  contract 

2.  A  contract  betwem  two  pmon^  upon  a 
valuable  consideration,  that  one  wll^  at  bis 
death,  leare  property  to  the  other,  is  enforce- 
able. 

3.  Where  plaintiff  and  decedent  entered  into 
a  contract  not  shown  to  be  wkhin  the  atatate 
of  frauds,  by  which  decedent  agreed  to  leave 
property  to  plaintltl  liy  will,  the  ^Intlff  Is  enti- 
tled to  specific  performance  as  to  property  be- 
longintf  to  decedent  at  death. 

4.  where  plaintiff  and  decedent  entered  into 
a  contract  not  shown  to  be  within  the  statute 
of  frauds,  by  which  decedent  agreed  to  leare 
property  to  plaintiff  hf  will,  the  fact  that  de- 
cedent left  a  will  derisiDg  the  property  to  bis 
widow  does  not  defeat  an  action  for  the  specific 
performance  of  tbe  contract. 

5.  Where  testator  agreed  with  plaintiff  to 
leave  his  property  to  her  hj  his  will,  and,  In 
Titration  thereof,  devised  all  of  his  property  to 
his  widow,  a  petition  in  an  actfen  for  speofic 
performance  of  the  contract,  in  which  it  is  not 
allured  that  the  property  was  devised  to  the 
wi^w  on  any  trust  created  by  the  testator,  Aw 
not  state  facts  sufflclpnt  to  create  a  trust  for 
the  benefit  of  the  plaintiff  in  testator's  intemt 
in  eommDni^  jffoperty  devised  Iv  him  to  Us 
wife. 

Gertlfled  Questions  from  Court  oC  Olvll  Ap- 
peals of  Third  BniMwme  Judicial  District. 

Action  by  L.  L.  Jordan  and  wife  against 
W.  B.  Abney.  administrator,  and  others. 


J. 


a.  Sm  BpsoUe  FwfonBaBOSk  voL  U,  Cmt.  Ms.  I 
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^DestloDS  cerOfled  from  the  Coort  of  CUtU 
Appeals.   Questions  answered. 

Jacob  C.  Baldwin,  M.  Q.  Fakes,  and  M. 
aI.  White,  for  appdlant&  W.  B.  Ahaeijt  tor 

WHjUAMS,  J.  The  certificate  of  the 
Court  of  CItU  Appeals  states  that  exceptions 
of  the  defendants  to  the  plaintifts*  petition 
were  sustained,  and  the  cause  dismissed,  but 
does  not  give  the  exertions  urged.  The 
certiflcate  also  shows  that  plalntlCFs  amend- 
ed their  petition  by  referring  to  certain  places 
In  It,  and  adding  cotaln  words  spedfled  hi 
the  trial  amendment  With  the  words  sup- 
plied by  the  trial  amendment  inserted  at  tbe 
proper  places,  as  well  as  we  can.  ascertain 
them,  the  petition  on  which  the  questions 
ailae  ts  as  follows: 

"  'Gome  as  plaintiffs  tSxa.  Daisy  F.  Jordan, 
Joined  by  her  husband,  Lawrence  L.  Jordan, 
aad«  leave  of  the  court  being  requested  and 
obtained,  file  tbis,  their  first  amended  original 
petitlan,  filed  in  Ilea  of  their  original  peti- 
tion filed  im  September  11,  1902,  with  their 
grounds  of  complaint,  against  John  McIIhany, 
■of  Lampasas  county,  Texas;  W.  B.  Abney, 
of  Lampasas  county,  Texas,  In  his  capacity 
as  administrator  of  the  estate  of  Harriet  E. 
McIIhany;  Wm.  B.  Frith,  of  Frostburg,  Mary- 
land; Joseph  a.  Whlttington  and  John  W. 
Whittlngton,  both  of  Martlnsburg,  Berkley 
county,  West  Virginia;  John  Barrett,  Jos^h 
Barrett,  Sam  Barrett,  and  Hollle  Barrett 
Athey,  all  the  said  Barretts  being  residents 
of  Bakerton,  Jefferson  county,  West  Virginia; 
John  T.  Dorsey,  of  Keameysrille,  Jefferson 
count?.  West  Virginia;  and  W.  H.  Oolden 
and  wife,  Elizabeth,  of  New  Yaitk  dty,  Nttv 
York,  as  defendants. 

"  'Aforeeaid  plaintiff  Mn.  Daisy  F.  Jordan 
would  represent  and  state  te  the  court:  That 
Bbe  was  bom  at  Leetown,  West  Virginia,  in 
ttae  year  1868;  bee  parents  being  John  W. 
Frith  and  Fhcebe  Ann  Frith,  both  now  long 
fllnce  deceased.  That  her  said  mother  died 
when  plaintiff  was  but  a  few  months  old. 
TMt  her  mother  left  a  sister,  namely,  one 
Harriet  BL,  who  married  one  Joseph  0.  Ogle, 
of  Galveston,  Texas.  That,  some  six  years 
after  the  death  of  plaintiff's  said  mother, 
her  afiH-esaid  uncle  and  aunt,  namely,  Joseph 
-C.  and  Harriet  E.  Ogle,  having  no  children 
of  their  own,  offered  to  adopt  and  did  adopt 
the  plaintiff.  That  said  plaintiff's  father  and 
said  Ogle  and  wife  entered  Into  a  contract 
by  which  it  was  agreed  that  said  plaintiff's 
father  would  surrender  his  said  child  to  them; 
that  they  would  rear  said  child,  and  legally 
adopt  It  as  their  own,  and  leave  her  tbelr 
property  at  their  death;  and  that  at  their 
death  said  plaintiff,  as  their  said  child,  should 
end  would  have  their  proper^.  That  pri<w 
to  said  time,  and  shortly  before  the  death 
of  plaintiff's  said  mother,  said  Joseph  0. 
and  Harriet  E.  Ogle  did  agree  and  contract 
with  plaintltTs  said  father  and  mother  te 
4ake  said  plaintiff  as  their  child,  to  rear  her 


as  their  own  child,  and  to  adt^t  said  plain- 
tiff. That  in  accordance  with  the  aforesaid 
contract,  and  that  In  furtherance  of  said  con- 
tract  and  In  compliance  with  its  terms,  said 
plaintiff  was  carried  by  her  said  aunt  to 
Galveston,  from  her  home  In  West  Virginia- 
she  being  about  six  years  old  at  the  time; 
placed  in  the  family  of  her  said  uncle  and 
aunt;  taught  by  them  to  look  upon  them  as 
her  father  and  mother;  not  allowed  to  visit 
or  correspond  with  her  own  father,  her  sisters 
and  brothers,  but  estranged  and  weaned  away 
from  ber  old  family  ties.  That  she  took  the 
name  of  Ogle;  knew  and  had  no  other  name; 
looked  upon  her  uncle  and  annt  as  ber  own 
father  and  mother;  gave  them  all  love,  obedi- 
ence, and  service  that  a  daughter  could  give. 

"  'Plaintiff  would  further  state:  That  she 
was  taught  and  led  to  believe,  and  was  told 
by  her  said  adopted  parente,  that  she  was 
tbelr  adopted  child;  that  at  their  death  she 
would  Inherit  as  their  child,  and  acquire  all 
property  of  which  they  died  possessed;  that 
she  was  their  daught^,  and  she  was  led 
to  believe  that  they  would  carry  out  said 
contract  with  her  father,  and  leave  her  all 
their  proper^  at  the  death  of  both  of  them. 
That  she  was  held  out  te  the  world  by  ber 
said  uncle  and  aunt  as  being  their  daughter, 
and  always  regarded  and  considered  her- 
self so  to  be.  Plaintiff  now  sets  out  and 
charges  the  truth  to  be  that  she  was  their 
adopted  child,  and,  as  such  child,  entitled  to 
their  property  at  their  death— they,  her  said 
adopted  parente,  never,  at  least  since  said 
adoption,  having  any  children  of  tbelr  own, 
or  any  child  or  children  or  their  descendants 
surviving  their  death;  that,  If  they  ever  bad 
a  child  of  their  own,  it  died  prior  to  plain- 
tiff's adoption. 

"  'Plaintiff  would  further  stete  that,  when 
she  was  about  fourteen  years  old,  her  said 
adopted  parents  purchased  a  ranch  in  Lam- 
pasas county,  abandoning  tbelr  old  borne  In 
Galveston;  that  the  said  ranch  consisted  of 
the  following  tracts  or  parcels  of  land,  the 
same  being,  lying,  and  located  In  the  afore- 
said county  of  Lampasas,  stete  of  Texas: 
[Here  follows  a  descrlptlcm  <kC  the  land  by 
metes  and  bounds.] 

"  'Plaintiff  would  further  stete:  That  she 
and  her  said  adopted  parents  moved  to  Lam- 
pasas county,  as  aforesaid,  on  the  foregoing 
property.  That  while  on  said  ranch  she  not 
only  performed  daily  household  duties,  which 
she  had  all  along  been  performing  since  be- 
ing old  enough  so  to  do,  having  all  along  since 
said  adoption  engaged  actively  in  the  house- 
hold work,  but  that  she  assisted  her  uncle  In 
outdoor  work  on  the  ranch,  looking  after  the 
cattle,  etc.,  and  continued  so  to  do  as  long  as 
she  remained  with  her  said  uncle  and  aunt, 
both  prior  and  subsequent  to  ber  marriage. 
That  on  or  about  December  27,  1888,  plaintiff 
married  ber  coplalntiff,  Lawrence  L.  Jordan, 
with  tbe  consent  of  her  said  adopted  parents; 
she  being  married  und^  the  name  of  Daisy 
F.  Ogle.   That  her  said  adopted  fatha  died 
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In  the  year  1894,  leaving  a  will  In  which  be 
devised  plaintiff  two  small  tracts  of  land,  but 
left  the  bulk  of  bis  said  estate,  consisting  of 
personal  property  and  the  foregoing  described 
lands,  which  was  community,  property  of  him- 
self and  wife,  to  his  said  wife.  That  plain- 
tiff at  said  time  gave  no  thought  to  said 
will  or  her  adoption  papers,  she  considering, 
and  her  adopted  mother  considering.  It  to 
be  the  wish  and  intent  of  said  Joseph  C. 
Ogle  that  his  said  wife  should  enjoy  the  es- 
tate during  her  lifetime,  and  at  her  death 
the  same  should  and  would  go  to  plalntlfl, 
as  their  child.  That  her  said  adopted  mother 
so  took  said  estate,  considering  the  same  to 
be  ber's  only  for  life,  and  that  the  same  was 
to  go  to  said  plaintiff  at  her  death,  and  her 
Bald  adopted  mother  took  said  estate  charged 
with  said  trust.  That  she  remained  in  pos- 
session thereof  by  and  with  the  consent  and 
approval  of  this  plaintiff  Daisy  F.  JtH^dan  and 
her  husband,  always  recognizing  plaintiff's 
right  therein,  and  agreeing  with  plaintiff  to 
carry  out  said  contract,  and  leading  plaintiff 
to  believe  that  she  had  been  duly  and  legal- 
ly adopted,  and  that  after  the  death  of  said 
J.  C.  Ogle  the  plaintiff  Daisy  P.  Jordan  con- 
tinued to  live  In  the  house  of  h^  said  adopted 
mother  for  a  considerable  length  of  time,  and 
continued  to  work  for  her,  rendering  valuable 
servlcea  That  she  rented  a  boarding  bouse 
and  kept  boarders  for  a  short  period,  and 
turned  over  to  her  the  revenues  and  gains 
therefrom,  and  worked  for  her  In  a  great 
many  other  ways,  under  the  express  promise 
and  agreement  from  her  that  she  would  carry 
out  said  contract  with  her  father,  and  leave 
her  all  of  said  property  at  ber  death;  and 
the  said  Harriet  E.  Ogle,  In  consideration 
of  said  services,  care,  and  attention  during 
the  time  she  was  a  widow,  agreed  with  plain- 
tiff to  carry  out  said  contract,  and  leave  her 
all  her  property  at  her  death. 

"  "Plaintiff  would  state:  That  she  con- 
tinued to  give  her  said  aunt  all  respect,  love, 
and  obedience  as  a  child  after  the  death  of 
ber  said  adopted  father.  That  her  said  annt 
considered  plaintiff  her  child,  and  had  no  in- 
tent or  thought  but  that  said  plaintiff  should 
and  would  have  all  of  said  property  as  afore- 
said. That  her  said  annt  did,  after  ber 
husband's  death,  and  as  a  single  woman, 
ratify  the  said  contract  of  adoption,  and  ex- 
pressly agree  to  carry  out  the  terms  there- 
of; agreeing  with  said  plaintiff  to  leave  her 
all  of  her  property  at  her  said  adopted 
mother's  death.  That  never  at  any  time 
were  the  relations  of  mother  and  child  chan- 
ged. That  the  plaintiff  gave  to  her  said 
adopted  mother  a  great  deal  of  her  time  and 
attention  while  she  remained  a  widow.  That 
her  said  aunt  continued  to  look  upon  plain- 
tiff as  her  daughter;  did  so  hold  her  out  to 
the  world;  and  publicly  declared  that  said 
plaintiff  was  her  daughter,  and  would  have 
all  of  her  property  at  hec  said  death.  TtUit 
she  was  so  held  oat  by  ber  laid  ad(vted 


mother  up  to  the  time  of  her  death.  That 
some  eighteen  months  prior  to  her  said 
adopted  mother's  death,  whidb  occurred  on 
or  atwat  May  — ,  1902,  she  married  one  John 
Mcllhany,  named  as  defendant  in  this  cause. 
That  W.  B.  Abney,  named  as  defendant,  has 
guaiifled  as  admlnlBtTat<ff  of  the  estate  of 
plaintiff's  said  deceased  aunt  and  adopted 
mothw.  That  John  W.  and  Joseph  8.  Whlt- 
tlngton  are  the  surviving  brothers  of  said 
deceased;  the  same  bdng  the  sole  surviving 
next  ct  kin;  deceased's  father  and  mother 
having  died  long  prior  to  her  said  death. 
That  the  Barretts  named  as  defendants  are 
the  sole  surviving  children  of  one  of  the  sis- 
ters of  deceased,  who  has  long  since  died; 
the  othw  defendants  being  the  brothers  and 
«lsta8  of  plaintiff,  and  all  of  her  said  brotb- 
sa  and  sisters.  That  as  before  recited, 
plaintiff's  deceased  adopted  moth»  left  oar- 
Tlvlng  ber  the  two  brothov  afore  named, 
and  the  cblldmi  of  her  two  sisters  afore 
recited;  she  {the  said  deceased)  having  had 
two  brothers  and  two  sisters.  Whence  the 
foregoing  parties,  as  the  sole  surviving  next 
of  kin,  have  been  made  parties  to  tfals  suit. 

"  'Plaintiff  would  further  state  that  after 
the  death  of  her  said  aunt  (sbe  dying  sudden- 
ly and  Intestate),  she  had  all  the  proper  rec- 
ords searched  for  her  papers  of  adoption, 
which  sbe  had  all  along  been  taogbt  and  led 
to  believe  had  been  properly  filed  as  required 
by  law;  that  after  diligent  search,  sbe  finds 
that  no  such  papers  have  been  filed,  but  said 
Instrument  of  adoption  was  made  out  and 
signed  by  J.  C.  Ogle  and  wife,  Harriet  K. 
Ogle,  and  acknowledged  by  them  before  some 
notary  public,  as  required  by  law,  and  were 
In  the  custody  of  Harriet  R  Ogle,  or  some 
other  person,  at  the  time  of  her  death, 
though  never  filed  and  recorded.  Plaintiff 
now  alleges  and  charges  the  truth  to  be  that 
said  papers  (that  is,  the  original  papers  of 
adoption)  are  in  the  custody  and  control  of 
defendant  W.  B.  Abney;  he  being  the  ad- 
ministrator as  aforesaid,  and  having  the  cus- 
tody of  all  papers  belonging  to  the  estate  of 
said  plaintiff's  adopted  moth^.  The  said  W. 
B.  Abney  Is  hereby  notified  to  produce  the 
aforesaid  papers  of  adoption  on  final  trial 
hereof,  or  secondary  evidence  will  otherwise 
be  offered  to  prove  the  contents  of  the  same. 

"  'Plaintlfl  would  further  state  that  she 
has  faithfully  carried  out  the  terms  of  adop- 
tion on  her  part;  that  she  rendered  affec- 
tionate, loving  service  to  her  said  adopted 
parents  as  aforesaid,  as  of  a  child  to  its  par- 
ents, under  the  terms  of  the  aforesaid  con- 
tract of  adoption  entered  into  between  her 
parents  and  ber  said  deceased  uncle  aod 
aunt;  that  she  is  entitled  to  a  full  and  com- 
plete carrying  out  of  the  terms  of  said  coo- 
tract  of  adoption. 

"  Tlalnttff  would  further  state  that  she  Is 
rightfully  entiUed  to  all  the  lands  of  whicb 
the  deceased,  Harriet  B.  McIlhaDy,  died 
seised  and  possessed,  or  Is  which  she  pos- 
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fiesBed  any  Intneit  whatsoerer.  and  to  all 
of  her  personal  property,  of  whataoevw  de- 
Bcription. 

**  Tlahttlff  would  fnrtber  state  tliat  afore- 
said estate  Is  now  being  administered  npon 
In  the  probate  conrt  of  Lampasas  county.  In 
the  bands  of  W.  B.  Abney,  defendant,  as 
administrator,  and  Is  subject  to  division 
onder  the  same;  that  her  interest  as  next 
of  Un  amoonts  to  very  little;  that  said  ad- 
ministrator refuses  to  recognize  her  as  being 
an  adopted  cliUd,  the  sole  heir,  and  entitled 
to  the  estate  as  sncfa.  Whencfl  she  has  been 
compelled  to  bring  this  suit  in  this  court  to 
set  up  and  establish  her  rights  as  an  adopt- 
ed child,  to  set  op  and  establldi  af<nesald 
adoption,  and,  fnrtbermore,  to  seek  equi- 
table relief,  and  ask,  as  she  now  asks,  for 
a  specific  performance  of  the  aforesaid  con- 
tract of  adoption. 

"  'Wherefore,  process  having  been  Issued 
according  to  law,  plalntifC  prays  that  she  be 
named  as  the  adopted  child  of  said  Joseph 
C  Ogle  and  Harriet  B.  Mcllhany;  tlut  she 
be  declared  the  legal  hdr  and  child  of  Har- 
riet McUhai^,  deceased,  and,  as  such,  in- 
herit as  hst  sole  snrrirlng  child;  that  she 
may  be  decreed  a  specific  performance  of 
the  contract  of  adoption^  that  the  title  to  all 
the  real^  belona^  tu  said  Harriet  B.  Mc- 
llhany be  vested  In  her,  aad  all  of  the  per- 
sonalty, of  any  nature  whatsoever;  that  all 
writs  necessary  may  be  Issued  In  her  behalf. 
naintUf  prays  for  all  further  and  general  re- 
lief, both  at  law  and  in  equity.' 

"Thsn  et^mrs  to  be  no  direct  authority 
In  this  state  as  to  whether  a  specific  per- 
formance can  be  had  of  a  verbal  contraGt 
to  adc^t  as  an  hel;*,  or  to  devise  [voperty  to 
a  person  at  death.  In  ot^er  states  there  is 
a  direct  conflict  of  avthort^.  The  follow- 
ing cases  bold  ttat  q»e<dflc  performance  can 
be  had  of  a  verbal  contract  to  ad<vt:  Hea- 
ley  et  ah  v.  Smpson  et  al.  (Mo.  Sup.)  20  S. 
W.  SSI;  Wright  v.  Tlnsley,  80  Ha  889; 
KowbA  v.  Berger  <Mo.  Siq>.)  84  S.  W.  480, 
81  th  R.  A.  SIO,  S4  Am.  St.  Sep.  668;  Kofka 
V.  Boslcl^  (Neb.)  89  N.  W.  78S,  25  L.  R  A. 
aOT,  48  Am.  St  Bep.  686;  Wright  v.  Wright 
(Mfcb.)  58  N.  W.  54,  28  Ii.  R.  A.  106;  Krell 
V.  Codman  et  al.  (Mass.)  28  N.  E.  678,  14  L. 
R.  A.  800,  26  Am.  St  Bep.  260;  Van  Tine 
V.  Tan  Tine  (S.  J.  Oh.)  16  Atl.  249,  1  L  B. 
A.  66;  Johnson  ▼.  Hubbell,  10  K.  J.  Bq.  882, 
64  Am.  Dec.  778,  where  an  extensive  nSte 
will  be  fonnd.  The  foltowinir  anthorlttes 
deny  the  right  to  such  relltf :  Lone  t.  Hew- 
itt 44  Iowa,  86S;  Tyler,  t.  Reynolds,  68 
Iowa,  146,  4  N.  W.  002;  Shearer  v.  W«iver, 
56  Iowa,  678.  9  N.  W.  907;  Austin  v.  Davis 
and.  Snp.)  26  N.  B.  890,  12  L.  B.  A.  120,  25 
Am.  St  Bep.  466;  Wallace  v.  Long,  ICS 
Ind.  028.  5  y.  B.  666,  56  Am.  Hep.  222; 
Johns  T.  Johns,  67  Ind.  440;  Bens  v.  Dmry 
(Kan.)  45  Fac.  71." 

The  questions  propounded  are  these: 

"(1)  wni  an  action  lie  for  specUc  pa>- 
tormance  oC  a  verbal  contract  to  adopt  a 


child  as  an  h^T  And,  if  so.  are  flie  facts 
alleged  in  the  pleadings  snffldent  to  entitle 
the  plaintiff  to  that  relief  7 

"(2)  will  an  action  lie  to  oiforce  the  spe- 
dflc  performance  ct  a  verbal  contract  to 
leave  property  to  a  person  at  death?  And, 
if  so,  are  the  facts  alleged  In  the  pleadings 
sufilclent  to  entitle  the  plaintiff  to  that  re- 
lief, In  view  of  the  allegation  tliat  a  will 
was  made  by  Joseph  O.  Ogle,  devising  his 
property,  with  a  small  exception,  to  his  sur- 
viving wife? 

"(3)  Are  the  facts  alleged  sufBdent  to 
create  a  trust  for  the  benefit  of  the  plaintifl 
in  Joseph  0.  Ogle's  interest  In  the  com- 
munity property  devised  to  bis  wife? 

"(4)  Are  the  feets  alleged  sufficient  to 
show  snob  ratlflcati<m  of  the  original  etm- 
tract  of  adoption,  or  such  execution  of  a  new 
contract,  on  the  part  Of  Harriet  B.  Mcllbany 
(nee  Ogle),  after  the  death  of  hw  husband, 
and  such  consideration  therefw,  a>  eatitled 
plaintiff  to  recovw  thereon." 

1.  The  qae^n  as  to  specific  performance 
of  a  verbal  contract  to  adopt  merely,  does 
not  seem  to  arise,  as  the  allegations  are  6f 
a  contract  to  adopt  and  also  to  leave  vmp- 
erty  at  death.  We  are  strongly  Inclined  to 
think  there  Is  a  disUncUon  between  the  two 
clashes  of  contracts,  vrtiich  some  of  the  au- 
thorities have  not  observed.  This  is  a  ques- 
tion which  we  do  not  purpose  npw  to  dis- 
cuss, since  we  do  not  rei^rd  it  as  involved 
in  the  case  made  by  the  petltl<m.  The  mere 
contract  to  adopt  followed  by  tbe  assump- 
tion and  i>erformance  of  the  dntles  of  parent 
and  child,  and  the  execution  of  adoption 
papers,  not  filed  for  record,  as  alleged,  do 
not  comply  with  the  statute  regulating  adop- 
tion, and  do  not  establish  the  right  of  in- 
heritance thereby  iffovlded  as  a  conseqaoice 
of  lavrfol  adoption.  This  right  arises 
operation  of  law  ttom  tbe  acta  of  the  parties 
made  in  compliance  with  tiie  statute,  and 
does  not  d^>end  on,  or  arise  from,  contract 

2.  This  Is  the  real  question  to  the  case. 
That  a  contract  between  two  persons,  npon 
valuable  consideration,  that  one  will,  at  his 
death,  leave  property  to  tbe  other,  is  en- 
fOrceaUe,  where  no  statute  is  contravened. 
Is  hdd  isy  an  almost  unbroken  current  of 
authority,  Bngllsh  and  American.  Siwh  con- 
tracts, when  sufilciently  certain,  have  been 
held  valid  and  enforceable,  In  equity  as  wtil 
as  at  law.  whether  they  provide  for  the  pay- 
ment of  money,  or  the  leaving  of  specific 
property,  or  of  all  or  a  moiety  of  that  which 
tbe  obligor  should  leave  at  hSa  death.  Th^ 
bave  usually  been  put  in  the  form  of  agree- 
menta  to  bequeath  by  vrill,  but  this  has  not 
been  regarded  as  an  essential  feature;  agree- 
mento  to  leave  the  property,  <x  that  the 
obligee  should  have  It  at  the  death  of  the 
obligor.  beSag  held  eufflclent  In  addition  to 
tbe  cases  dted  in  the  certificate,  see  Wyche 
T.  CSapp.  48  Tex.  648,  and  anthorities  dted; 
Hill  V.  Gomme.  1  Beav.  640;  Qoilmere  v. 
Battistm,  1  Vwn.  48;  Fortescna  t.  Hennah, 
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19  Tea.  Jr.  67;  Inid  t.  Hlddleton,  1  Desans. 
11^  and  authorities  dted  in  note.  The  legal 
effect  of  this  kind  of  a  contract  is  different 
trom  that  given  by  law  to  mere  statutory 
adoption,  and  ve  apprehend  It  has  been 
through  failure  to  observe  this  distinction 
that  some  of  the  courts  whose  decisions  are 
referred  to  have  been  led  to  the  conclusion 
that  sucb  contracts  are  excluded  by  the  stat- 
utes allowing  adoptions.  The  latter,  as  we 
luve  pointed  out,  is  not  a  contract,  and  stat- 
utes authorizing  and  regulating  it  do  not  un- 
dertake to  regulate  contracts.  They  are  In- 
tended, rather,  to  give  the  right  of  inher- 
itance, which  does  not  arise  from  contract, 
bnt  from  the  law,  while  rights  such  as  those 
upheld  in  the  anthorltlra  to  which  we  have 
referred  are  created  and  fixed  by  contract 
The  Indiana  and  Illinois  courts  refuse  to 
apedflcaUy  enforce  oral  contracts  of  this 
nature,  when  they  involve  land,  although 
partly  performed,  because  they  are  within 
the  statute  of  frauds,  while  other  courts, 
admitting  that  the  statute,  unless  avoided, 
applies  to  the  contracts  when  oral  and  re- 
lating to  real  estate,  bold  that  performance, 
such  as  18  here  alleged,  takes  them  out  of 
its  operation.  This  question  Is  not  now  pre- 
sented, because  (1)  the  certificate  does  not 
show  that  benefit  of  the  statute  of  frauds 
was  claimed  to  the  nceptions;  and  (2)  the 
petition  does  not  affirmatively  show  that 
tlie  agreements  alleged  are  not  evidenced  by 
writing.  Gonzales  v.  Cbartier,  63  Tex.  37. 
The  original  contract  with  J.  0.  Ogle,  as  al- 
leged, is  therefore  held  anfficient  to  entitle 
plaintiff  to  a  spedflc  performance  of  It  as 
to  property  left,  belonging  to  him  at  his 
deatb.  This  could  not  be  defeated  by  the 
will  bequeathing  the  property  to  bis  widow, 
since  tliat  only  took  effect  after  death.  Au- 
tbraltles  before  cited.  If  the  case  made  by 
the  petition  should  be  established,  the  legal 
title  which  passed  by  tbe  will  woold  be  held 
by  Mrs.  Ogle  and  her  b^r>  or  devisees  as 
tmsteee  in  invltum. 

8.  We  assume  that  this  question  refers  to 
a  Tfrinntary,  express  trnet,  under  which  Mrs. 
Ogle  agreed  to  hold  tbe  property,  and  not  to 
the  character  of  trust  mentioned  above.  It 
la  not  alleged  tiiat  the  property  was  be- 
queathed to  her  upon  any  trust  created  by 
the  testator,  by  whom  alone  such  a  trust 
could  be  imposed.  We  therefore  answer  the 
question  negatively. 

4.  Tbe  petition  expressly  alleges  an  agree- 
ment on  the  part  of  Mrs.  Ogle,  after  she  be- 
came competent  to  contract,  that,  in  consid- 
eration of  the  female  plaintiff  continuing  to 
perform  the  specified  services  and  duties,  sbe 
should  have  all  of  Mrs.  Ogltfs  proper^  at 
her  death,  and  a  performance  by  tbe  plain- 
tiff of  all  sucb  duties  and  services.  We  see 
no  reason  to  doubt  that  such  agreement,  thus 
performed  by  plaintiff,  was  binding  on  Mrs. 
Ogle's  property  left  at  her  decease.  The 
contract  made  while  she  was  covert  did  not 
hind  ber,  and  we  do  not  hold  that  tbe  mere 


continuance,  after  her  husband's  death,  of 
the  pre-existing  conditions,  would  constitute 
It  a  contract  on  her  part  A  new  agreement 
after  her  dlscoVerture,  with  all  the  essentials 
of  a  valid  contract,  la  alleged;  and  this  we 
hold  to  be  sufficient— tbe  statute  of  frautU 
apart— to  bind  the  property  left  at  her  deatb. 
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NUrSAHOfll-^DBUO  BTRBET-OCCUPANOT  BT 
RAIUtOAD  COMPANY  —  DEPRECIATION  Of 
VALUE  OF  PROPERTY-OPINION  BVIDBNCB- 
0ROS8-BXAUINATION. 

1.  Id  an  action  for  damages  from  the  depreda- 
tion in  value  of  veop&rty  owing  to  the  occapaacr 
of  a  neighboring  street  by  a  railroad  company, 
the  evidence  of  a  witness  who  admits  that  he 
does  not  know  the  effect  upon  values  wUdi 
the  railroad  produced,  and  undertakes  only  to 
state  that  he  himself  would  prefer  the  property 
if  the  road  were  not  there,  and  also  what  other 
people  said  to  him,  is  inadmissihle. 

2.  Cross-examination  of  a  property  ownw,  tet- 
tifyiug  to  the  sum  to  which  uie  value  of  tbe 
property  has  been  reduced  by  the  proximity  of 
a  nuisance,  as  to  whether  he  will  take  that  for 
It  and  as  to  what  he  will  take,  Is  proper. 

Error  from  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  J.  M.  Scurlock  against  the  East- 
em  Texas  Railway  Company.  From  a  Jnds- 
ment  of  the  Court  of  Civil  Appeals  (75  & 
W.  366)  afllrmlng  a  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed. 

B.  J.  Mantootb  and  Wilson  ft  Jackson,  for 
plaintiff  in  error.  M.  M.  Feagln  and  J.  G. 
Feagln,  tar  defendant  In  error. 

WILUAMS,  J.  Defendant  In  errw  eougbt 
by  this  action  to  recover  damages  resulting 
from  the  construction  and  operation  of  de- 
fendant's depot  and  railway  upon  a  public 
street  adjacent  to  his  h(anestead.  Ad  ^ 
ment  of  damage  claimed  was  dimlnntlon  in 
tbe  value  of  tbe  property.  The  evidence 
tended  to  show  interference  with  the  comfort 
and  convenience  of  plaintiff  and  bla  family 
in  tbe  use  of  their  home  by  noise,  smoke, 
cinders,  and  other  circumstances  connected 
with  tiie  operation  of  the  road,  and  that  the 
property  had  been  thereby  rendered  less  suit- 
able for  a  realdoice.  Other  testimony  tended 
to  show  that  notwithstanding  these  things 
tbe  market  value  of  tbe  property  had  not 
been  diminished,  but  increased,  by  reason  of 
special  benefits  retnltlng  from  Improvemeat 
of  tbe  street  and  tbe  location  of  tbe  road 
and  depot  It  la.  now  claimed  by  the  plain- 
tiff in  errw  that  tbe  darge  of  tiie  court 
authulzed  the  recovoy  ot  damage^  as  for 
decrease  In  the  valve  of  the  i>roperty,  if  Its 
value  for  use  aa  a  residence  only  was  lessoi- 
ed,  although  its  market  value  generally,  be- 
cause of  benefit  arising  from  tbe  presence 
of  tbe  railroad,  was  as  great  or  greater  than 
It  was  before  the  location  of  the  road.  The 
rule  of  law  upon  the  subject  is  laid  down  in 
tile  caae  of  Bt^er  ft  Lncaa  t.  SL  Louis,  San 
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Fnwdsoo  A  Tfficas  Ballway  Co^  8  Tex.  Ot 
Rep.  347,  76  8.  W.  4ti.,  and  need  not  be  T8- 
fitiited.  The  charges  given  In  this  caae  In 
tenuB  made  the  mearare  of  damage  the  dif- 
ference In  the  market  values  before  and  after 
the  conatructloa  and  (V>eratlon  of  the  road, 
but  contained  euch  repeated  dlrectltmi  to  the 
JuE7  that  they  should.  In  determining  ^Om, 
condder  the  pnipose  for  which  the  pn^etty 
was  used,  that  It  was  probably  calculated  to 
convey  the  Idea  that  the  values  for  that  use 
w€xe  to  omtrol,  or,  at  least,  to  unduly  em- 
phasise ae  fact  80  often  referred  to.  It  Is 
doubtful  If  plaintUf  In  enot,  having  asked  a 
special  charge  In  substantially  the  same  lan- 
guage as  that  used  by  the  court,  can  com- 
plain of  this.  As  the  Judgment  is  to  be  re- 
versed OD  other  pointy  the  oblecttons  noticed 
can  be  obviated  in  another  trlaL 

We  are  of  the  opinion  that  the  evidence  of 
the  witness  J.  J.  Richardson  as  to  the  effect 
of  the  railroad  upon  the  value  of  the  prop- 
erty sboold  have  been  excluded.  His  answers 
showed  he  had  no  knowledge  of  the  value 
of  the  ^perty  before  or  after  the  acts  of 
the  defendant  complained  of,  but  he  was  al- 
lowed to  state  what  others  had  said  to  him, 
and  also  his  own  private  preferences  upon 
the  subject  Oi^nlons  of  competent  witness- 
es are  admissible  on  such  questions,  with 
prefer  limitations,  one  of  which  is  that  be- 
fore being  allowed  to  give  i^lnlons  they 
must  be  shown  to  possess  knowledge  suffi- 
cient to  enable  lliem  to  form  Intelligent  ones. 
Uuleaa  a  witness  Is  thus  qualified,  he  Is  not 
in  a  bettor  position  to  form  an  opl^n  than 
the  Jury.  Whatever  mi^  have  been  the  op- 
portunities of  this  witness  to  form  an  opin- 
ion, he  candidly  admitted  that  he  did  not 
know  the  effect  vpoa,  values  which  the  rail- 
road produced,  and  ondwbwk  only  to  state 
that  be  himsdf  would  prefer  the  property  If 
the  road  were  not  there,  and  what  other  peo- 
ple had  said  to  bJm.  His  individual  prefer- 
ences were  irrelevant,  and  the  statements  of 
othors  hearsay.  Southern  Pac.  By.  Co.  t. 
Maddoz  ft  Ool.  7B  Tex.  306,  IE  S.  W.  816. 
The  plaintiff  having  testified  in  chief  that 
the  value  of  his  property  before  the  con- 
structlOD  of  the  railway  was  93,000,  and  slDce 
snch  construction  was  31.000  or  $1,250,  he 
was  a*ed,  on  cross^xamlnatlon,  the  follow- 
ing qnestlons,  to  each  of  which.  In  succes- 
idon.  objection  of  his  counsd  that  this  was 
not  tile  rule  for  arrivtog  at  the  market  value 
of  the  proi»erty  was  sustained:  '"What  wUl 
70U  take  for  your  place  now?"  "Will  you 
take  91,000  for  your  place  now?'  "Yon  Bay 
the  market  value  of  your  place  now  Is  $1,250; 
will  yon  take  that  for  It?"  We  are  of  opin- 
ion that  the  questions  were  premier  croB»^ 
ttumlnatton.  The  defendant  had  the  right. 
In  all  proper  ways,  to  test  the  good  talth  and 
accuracy  of  the  plaintiff's  stotemento  In  chief, 
and  this  was  one  Intimate  method  of  doing 
SOL  That  the  answer  to  the  questions  may 
not  have  afforded  the  pfoper  measure  of 
damage  may  be  true,  but  with  such  explana- 


tion as  the  witness  might  have  offered  fiiey 
might  have  given  some  help  to  the  Jury  In 
determining  the  fairness  and  correctness  of 
the  wltnesi^  statements  of  values.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


WBSTBEty  UNION  TBLBaBAFH  00.  v. 
BWEARIXGIN. 
(Supreme  Conrt  of  Texas.  Feb.  8,  1904.) 

TKLBQRAFH— NEGLIOENT  DBUVXHT  OF  HB8- 

SAOE— DA  MAGES— FROXIUATB 
CONSEQUENCES. 

1.  Damages  from  a  father's  failure  to  be 

E reseat  &t  Mb  boq'b  funeral  on  account  of  delay 
1  the  transmlssiOD  of  a  tel^ram  reading, 
"Come,  Frank  is  dead,"  are  within  the  contem- 
plation of  the  parties  to  the  contract  of  trans* 
misBlon,  and  are  recoverable,  though  a  reply 
message  from  the  father  would  have  been  nec- 
essary to  secure  a  postponement  of  the  funeral 
so  as  to  admit  of  his  reaching  the  place  of  in- 
terment in  time. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  O.  S.  Swearlngln  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  plalntifl,  defendant  appealed  to 
the  Court  of  Civil  Appeals  (65  S.  W.  1080), 
which  afOrmed  the  Judgment,  and  certifies  a 
question  to  the  Sni^me  Court  Answered. 

Geo.  H.  FearoQS  and  Stenley,  Spoonts  ft 
Thompson,  for  appellant  6.  H.  Goodaon, 
for  aro^lea 

OAINB9,  OL  J.  This  Is  a  certified  question 
from  the  Court  ct  Civil  Appeals  fOr  tiie  Sec- 
raid  District  The  certificato  is  as  follows: 
"In  tba  above  cause  now  pending  bOCore  this 
court  upon  a  motion  to  certify  upon  the  fol- 
lowing tacts  we  held  that  an>ellee's  dam- 
ages were  not  too  remote,  but  were  in  con- 
templation of  the  parties  at  the  time  of  the 
sending  of  the  message  hereinafter  referred 
to,  and  were  properly  recoverable  In  this  suit 
Appellee's  son  was  killed  at  Ft  Worth,  Tex- 
as, August  1. 1899.  At  about  1  o'clock  p.  m. 
of  that  day  one  J.  M.  Stuart,  acting  for  the 
wife  of  the  deceased,  delivered  to  appellant 
at  ito  Ft  Worth  office  the  following  m»- 
Boge:  'Ft  worth.  Texas,  Aug.  1st,  1899.  To 
Orem  Swearlngln,  Comanche,  Texas:  Come, 
Frank  Is  dead.  Mrs.  Swearlngln.'  Stuart 
paid  the  charges,  and  the  company  undertook 
tiie  delivery  of  the  message,  but  upon  ascer^ 
talnlng  that  Oreen  Swearlngln  did  not  live 
wltliin  the  established  free  delivery  limlte 
of  the  town  of  Comandie,  a  service  mes- 
sage was  returned  to  the  Ft  Worth  office  to 
that  effect  end  Stuart  was  notified  that 
the  company  would  not  undertake  the  de- 
livery of  the  message  to  Swearlngln  at  his 
home  In  the  country  without  payment  or  guar- 
anty  of  payment  of  On  sum  of  two  dollars 
extra  charges.  Stuart  guarantied  this  sum, 
but  the  message  was  not  delivered  untU  aft- 
er the  bnilal.  If  the  message  bad  been  prop- 
erly transmitted  and  ddlvere^  appellee 
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woDld  bare  lecelTed  It  In  time  to  taave  left 
Gomonchg  at  9  o'(dock  a.  m.  on  August  2d, 
and  would  have  notified  Stuart  of  his  depart- 
uze^  and  would  liave  reached  Fort  Worth  at 
l^aO  o'clock  p.  m.  of  the  same  day,  and  In 
time  to  have  attended  the  burial  of  bis  son. 
B7  reason  of  the  failure  to  hear  from  Swear- 
Ingln,  howerer,  Stuart  concluded  that  he  was 
not  coming,  and  buried  the  remains  at  11 
O'clock  a.  m.  CHI  August  2d.  If  Stiuirt  had  re- 
ceived  notice  that  Swearlngln  was  <m  bta 
way  to  Ft.  Worth,  he  would  have  held  the 
body  until  his  arrlTal.  Upon  the  authority 
of  Westmi  U.  Tel.  Co.  v.  Norrls,  60  B.  W. 
882,  '1  Tex.  Ot  Rep.  685,  In  which  a  writ  of 
error  was  refnsed  by  your  honors,  we  held 
as  above  Indicated.  Ax^Iant  insists  that 
this  holding  is  in  crafllct  with  the  holding  <a 
the  honorable  Court  of  Olvil  Appeals  for  the 
33ilrd  Supreme  Judfdal  Dletrict  in  the  case 
of  Western  U.  Tel.  Co.  t.  Stone,  reported  in 
27  8.  W.  144,  and  we  therefore  deem  it  our 
duty  to  grant  the  motfou,  and  to  certify  to 
^mr  honon  whether  or  not  we  were  in  error 
in  our  said  holding." 

We  are  of  opinion  that  the  Court  of  Ctvil 
Appeals  correctly  held  that  the  damages  In 
this  case  were  not  too  remote.  The  point  Is 
ruled  by  the  decision  In  the  case  of  Western 
Union  Telegraph  Company  t.  Korrls,  60  S. 
W.  982,  1  Tex.  Ct  68:^  in  which  an  ap- 
plication tct  a  writ  of  error  distinctly  i»e- 
sentlng  the  question  was  refused  by  this 
court.  As  to  this  matter  the  two  cases  are 
not  distinguishable  In  principle. 

The  case  of  Western  Union  Telegraph 
Company  t.  Stone  (Tex.  .Civ.  App.)  27-  S.  W. 
144,  did  not  come  to  this  court,  bat  tbe  opin- 
iim  in  that  case  is  based  upon  the  decisions 
of  this  court  in  Western  Union  Tel^rapb 
Co.  T.  Linn,  87  Tex.  7,  26  S.  W.  490,  47  Am. 
St  Bep.  6^  and  Western  Union  T^egraph 
Oa  T.  Motley,  87  Tex.  38,  27  S.  W.  tS2,  in 
which  it  was  htid  that  the  dami^es  were  too 
remote  to  authorise  a  recovery.  In  the  Unn 
Case  the  telegram  was,  "Grace  is  very  low. 
Can  yon  come  and  bring  Mand7'  and  was 
signed,  "Kate."  In' that  case,  as  in  this,  if 
the  message  had  been  promptiy  delivered  the 
plaintiff  could  not  have  been  i^eaent  at  the 
funeral  at  the  time  It  actually  took  place; 
but  it  was  averred  and  proved  that  If  the 
delivery  had  been  made  according  to  tiie 
contract  he  would  have  i^ven  notice  of  his 
coming,  and  tiiat  ^e  burial  would  have  been 
postponed  until  his  arrival.  It  was  there 
held  that  the  message  vnta  sufficient  to  notify 
the  company  that  tiiere  was  a  relationship 
between  the  plaintiff  and  the  person  mention- 
ed therein;  that  the  latt^  might  die;  and 
that  he  might,  by  a  failure  to  deliver  it,  be 
deprived  of  the  (vportunlty  to  attend  the 
fun»aL  But  It  was  also  held  that  It  did  not 
apprise  the  company  tbat  *'Qrace,"  the  per- 
son mentioned,  had  a  husband;  that  If  the 
message  had  been  promptiy  delivered  the 
plaintiff  would  have  advised  the  latter  of  his 
coming,  and  tbat  the  funeral  would  have 


been  postponed  until  his  arrival.  The  Motley 
Case  InvQlTed  the  same  principle  as  the  Lhm 
Case,  but  according  to  the  testimony  the  con- 
tingraicies  upon  which  the  plaintiff  would 
have  succeeded  In  being  present  at  tiie  fuua- 
al  were  still  more  r^ote.  In  tiie  Stone  Case 
tite  message  was:  "Tour  mother  died  to- 
day. Fnnml  on  Wednesday."  There  al» 
the  plaintiff  could  not  have  attended  tiie 
funeral  on  the  appointed  day  had  the  mes- 
sage been  promptiy  d^vered;  but  be  sought 
to  recover  on  the  ground  that.  If  it  had  taoi 
80  delivered,  he  would  have  sait  notice  of  hli 
coming  and  the  funeral  would  hare  been  de- 
layed. There  the  message  showed  upon  Iti 
face  that  the  time  of  the  funraal  was  al- 
reac^  fixed,  and  the  telegraph  company  could 
not  propn^  have  been  to  have  foreseen 
that  any  postpononrait  was  contemplated. 

In  tiie  present  case  it  seems  to  us  the  ef- 
fect of  the  language  of  the  message  Is  quite 
dlfloent:  "Come,  Frank  la  dstd."  Th^ 
words  give  notice  of  the  death  of  the  persra 
mentioned,  and  also  indicate  not  only  tiie 
desire  of  the  slider  that  tiie  plaintiff  should 
attend  tiie  burial,  bat  also  a  confident  a- 
pectatlfm  tiiat  be  would  do  so.  TTnder  such 
drcumstences  we  are  of  oi^nion  tbat  it  ought 
to  have  been  foreseen  that  upon  the  delivery 
of  the  message  there  might  be  a  necessary 
delay  In  startta^  upon  the  trip,  and  tbat  the 
plaintiff  would  have  notified  tiie  sender  of 
the  fact  and  of  his  coming  and  the  probable 
time  of  his  arrival,  and  that  tiie  funeral 
would  have  be«i  accordingly  postponed. 
Such  we  think  would  have  been  the  nateral 
and  probable  consequences  If  tiie  mess^ 
had  been  promptly  delivered,  and  fbat,  tiiere- 
fore,  they  should  be  held  to  be  within  the 
contemplation  of  the  parties  to  the  contract 

As  is  Indicated  by  what  we  have  already 
said,  wa  answer  the  question  In  the  negative; 


8TINS0N  et  al.  v.  OARDNBB.  Oo.  Atty. 
^npreme  Court  ot  Texas.  Feb.  8,  1904.) 

■LBCTION— INTOXICATINO  LIQUORS— CONTBCT 
•- STATUTB  —  QVAUFICATIONS  OF  VOTBB8— 
TAX  RECEIPTS-CONSTITUTIONAL  LAW. 

1.  Under  Bev.  St  1896,  art  3897.  the  groonds 
of  contesting  a  local  option  election  are  thtt 
the  election  was  illegally  condocted,  or  tbat 
anch  irregularitiea  occurred  aa  to  rendu  the  Una 
result  ioipoBsfble  to  be  arriTed  at,  or  vecy  donbt- 
fnl.  Beld,  that  a  petition  by  those  in  faror  of 
prohibition  for  a  conteat  in  snch  case,  atmplj 
alleging  the  grounds  in  the  words  of  the  stat 
□te,  and  avening  the  uyment  by  a  certain  per- 
son of  the  poll  tax  of  OOO  qaallned  voters  with- 
ont  their  consent  and  with  the  evil  purpose  ot 
having  them  vote  against  prohibition,  atatea  no 
groQDd  ot  contest  under  the  statute.  In  tiie  ab- 
sence of  a  charge  that  the  000  voters,  or  some 
of  them,  voted  against  prohibition. 

2.  Under  Const  art.  6,  S  2,  aa  amended  in 
1001  (l^ws  1001,  p.  322),  providing  that  any  one 
who  is  subject  to  pay  a  poll  tax  shall  not  bis  en- 
titled to  vote  nnless  he  shall  have  paid  the  tai 
before  he  offers  to  vote  at  any  election,  and  bold 
a  receipt  idiowing  his  poll  tax  waa  paid  before 
the  1st  of  February  next  preceding  such  eleo- 

I  tiou,  the  receipt  ia  not  xequixed  to  be  exhibited 
at  the  ttms  of  voting. 
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Certified  QnesUons  from  Ooort  of  CItU 
Appeal^  of  Fifth  Supreme  ^fudlclal  District. 

Action  by  J.  R.  Stlnson  and  others  against 
John  M.  Gardner,  county  attorney.  Ques- 
tions certifled  from  the  Ooort  of  ClTll  Ap- 
peals. Questions  answered. 

F.  H.  Prendergast  for  appellaxLts.  Scott 
&  Jones,  for  appellee. 

BROWN,  J.  This  is  a  certifled  question 
from  the  Court  of  Civil  Appeals  for  the  Fifth 
Supreme  Judicial  District.  The  statement 
and  questiona  are  as  follows: 

"On  the  10th  day  of  July,  1903,  an  elec- 
tion was  held  throughout  Harrison  county,  in 
this  state,  to  determine  whether  the  sale  of 
iotoztcating  liquors  should  he  prohibited  in 
said  county.  The  commissioners'  court  of  the 
county  met,  and  on  the  25th  day  of  July,  1903, 
declared  the  result  of  said  election  to  he  a 
majority  of  786  votes  against  prohibition.  On 
July  30.  1903,  appellants  filed  a  contest  of 
said  election  under  the  statute,  and  In  the 
first  cotmt  of  their  petition  alleged  sub- 
stantially as  follows:  That  the  election  had 
been  illegally  conducted,  and  that  such  Irreg- 
ularities existed  as  rendered  the  tme  result 
of  the  same  Impossible  to  be  arrived  at,  or 
very  doubtful  of  ascertaining;  that  on  the 
31st  day  of  January,  1903,  certain  persons,  to 
contestants  unknown,  who  were  desirous  of 
detesting  prohibition  in  Harrison  county, 
through  W.  R.  Hodge,  their  representative, 
paid  to  A.  B.  Blocker,  tax  collector  of  said 
county,  the  poll  taxes  due  by  five  hundred 
voters  of  said  Harrison  county  for  the  year 
1902;  that  such  payment  was  made  for  the 
sole  purpose  of  qualifying  and  Inducing  the 
persons  owing  the  tax  to  vote  against  probibl- 
tlon;  that  the  total  amount  of  money  so  paid 
was  about  $875,  and  was  paid  without  any 
authority  from  the  persons  against  whom, 
said  poll  taxes  were  assessed,  and  for  whom 
said  money  was  paid;  that  such  persons  nev- 
er repaid  the  amount,  or  any  part  thereof, 
nnd  never  prtmiised  to  repay  It,  and  never 
ratified  said  payment,  except  so  far  as  to 
vote  by  reason  of  the  authority  thereby  giv- 
en; that  said  parties  did  vote  at  said  elec- 
tion. Contestants,  In  the  second  count  In 
tbeir  petition,  alleged.  In  substance,  that 
aboot  nine  hundred  persons  voted  at  said 
election  without  exhibiting  to  the  managers 
thereof  their  poll-tax  receipts,  and  without 
making  and  filing  with  the  Judge  of  said  elec- 
tion an  affidavit,  in  writing,  stating  that  such 
receipts  were  lost;  that  said  voters  wholly 
disregarded  the  provisions  of  the  Constitution 
requiring  each  voter  to  hold  his  poll-tax  re- 
ceipt, showing  that  his  poll  tax  was  paid 
before  the  1st  day  of  February  preceding  the 
eIecti(Hi  at  which  he  offers  to  vote,  or  to 
make,  In  the  absence  of  such  receipt,  an  offl- 
davt^  in  writing,  that  snch  receipt  was  lost; 
that  the  managers  of  the  election  allowed 
such  persona  to  vote,  and  receive  their  bal- 
lots, withont  requiring  than  to  exhibit  their 


poll-tax  receipts,  or  without  filing  such  affi- 
davits. 

"The  contestee,  John  M.  Gardner,  on  the 
21st  day  of  August,  1903,  filed  and  urged  a 
general  demurrer  and  special  exceptions  to 
both  counts  of  contestant's  petition.  The 
trial  Judge  filed  his  conclusions  of  law  aris- 
ing on  these  demurrers  In  a  written  opinion, 
which  la  in  the  record  before  us.  On  the 
2Sth  day  of  Angust,  1903,  the  demurrers  were 
overruled  as  to  the  first  count  in  contestant's 
petition,  the  trial  Judge  expressing  his  con- 
clusion of  the  law  arising  thereon  in  the  fol- 
lowing language:  *A  tax  which  Is  assessed 
upon  one  person,  and  paid  for  him  by  another 
without  his  previous  authority,  if  he  recognize 
the  act,  and  promise  to  repay  the  amount  on 
the  ground  that  such  person  acted  as  his  agent, 
he  thereby  acquires  the  right  to  vote,  the 
same  as  If  he  bad  paid  it  with  his  own  hand. 
On  the  other  band,  when  the  tax  Is  paid  by 
a  person  other  than  the  person  against  whom 
It  is  assessed,  without  authority  to  do  so,  it 
is  not  such  compliance  with  the  law  as  will 
clothe  the  voter  wMb  the  qualifications  of  an 
elector,  as  regards  taxes.  A  partisan  paying 
the  tax  of  a  voter  in  order  to  have  him  cast 
a  ballot  for  his  candidate  or  cause  does  not 
so  far  clothe  the  voter  with  the  qualifica- 
tions of  an  elector,  unless  authorized  or  rati- 
fied by  the  voter.  The  plain  Intent  of  the 
law  is  to  secure  the  purity  of  the  ballot,  and 
I  the  freedom  of  the  voter  in  his  right  of  suf- 
I  frage.  Now,  anything,  either  In  the  payment 
'  of  taxes  for  him,  or  in  any  other  way,  which 
I  will  induce  the  voter  to  cast  his  ballot  con- 
I  trary  to  his  will,  Is  not  tolerated  by  the  law. 
I  A  person  who  Intends  to  neglect  to  pay  his 
;  tax  is  not  disposed  to  vote,  and  it  could  not 
I  be  said,  In  good  policy,  that  a  partisan  would 
come  along  and  pay  the  tax  for  the  voter,  and 
thereby  Induce  the  voter  to  vote  his  way,  for 
the  sake  of  public  good.  The  mere  voting 
after  the  payment  by  another  would  not  alter 
the  state  of  the  question.  Votes  of  this 
standing  should  not  be  counted  on  a  contest, 
but  should  be  rejected.  The  law  certainly 
makes  lll^l  "Any  privilege  bestowed  or 
promised  for  the  purpose  of  Infiuenclug  a 
p^son  In  the  performance  of  any  duty,  re- 
gardless of  whether  the  privilege  was  be- 
stowed direct  or  under  semblance  of  the  pay- 
ment of  a  debt" ' 

"Contestee's  demnrrer  to  the  second  count 
In  contestants*  petition,  which  alleges,  In  sub- 
stance, that  the  managers  of  the  election  did 
not  require  the  voter  to  show  bis  poll-tax  re- 
ceipt, nor  file  an  affidavit  that  same  was  lost, 
with  the  Judge  of  the  election,  was  by  the 
conrt  sustained,  and  then  held  that  the  ille- 
gal votes  otherwise  complained  of  are  not 
enough  to  change  or  render  doubtful  the  re- 
sult of  the  election,  and  dismissed  the  case 
at  cost  of  contestants.  The  conclusions  of 
law  reached  by  the  trial  Judge,  and  grounds 
upon  which  the  demurrers  were  sustained,  as 
to  this  phase  of  contestant!^  case,  are  ex 
pressed  by  the  court  as  ftfllows:  The  ftiilure 
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of  the  managen  of  election  to  reqvlie  Ow  vot- 
er "to  show  Us  poll-tax  receipt"  at  the  time 
he  offen  to  vote,  or  the  fallnre  of  the  TOtv 
at  the  time  to  exhibit  It,  does  not  detmnlne 
that  the  parson  at  the  time  he  rotes  does 
not  "bold  a  tax  rece^tt  showing  the  payment 
of  bis  poll-tax  befwe  the  1st  day  of  Febm- 
ar;  next  preceding  the  election,"  within  the 
meaning,  by  proper  and  practical  comtmc* 
tlon,  of  that  danse  of  the  Oonstltatiin,  so  as 
to  make  illegal  and  void  that  Tote,  and  reject 
It  on  a  contest  It  would  be  a  serm  regnr 
latlcm  which  exclodes  tSie  Totea  of  qnallfled 
voters  mider  snob  idrcmnatances.  The  lan- 
guage of  the  law  does  not  problUt  a  more 
liberal  constmctifni  In  favor  ot  ttie  voter. 
The  language  of  the  Otmstltnticm  embraces 
the  Ideu  that  If  the  voter  has  paid  his  poll 
tax,  and  before  the  1st  day  of  Febrnaiy  next 
preceding  the  election,  he  Is  entitled  to  par- 
ticipate In  the  electlmi,  and  that,  If  be  has 
lost  his  poll-tax  receipt,  the  managers  of 
the  election  may  require  him  to  file  an  affi- 
davit to  the  effect  that  he  has  lost  his  poll- 
tax  re^pt  In  passing  a  poll-tax  law,  it 
was  intended  to  regulate  the  exercise  of  the 
privilege  to  vote.  The  substantial  end  In 
view  has  been  reached  when  the  le^l  voter 
votes  under  prescribed  quallflcatlonfl  for  vot- 
ers. To  simply  exhibit  a  rec^pt  to  the  man- 
agers of  the  election  would  not  appear  to  be 
of  tbe  substance  ci  the  law.  w  a  condition  to 
be  con^Ued  with  before  he  can  rightfully 
deposit  his  ballot,  but  only  a  form.  If  the 
substance  of  the  regulation  of  suffrage  be 
not  In  all  respects  cinnplied  with  by  the  voter 
at  the  time  he  votes,  then,  on  a  contest,  tbe 
requirements  of  tbe  law  cannot  relate  back 
and  be  supplied.  If  only  form  be  the  viola- 
tion, then  tbe  vote  deposited  Is  not  Illegal 
and  void.  If  a  voter  has  exercised  a  con- 
stitutional right,  and  has  done  bo  only  In  on 
irregnlar  manner,  or  has  disregarded  some 
of  the  forms,  which  by  Intendiaent  does  not 
amount  to  a  qualification  prescribed  for  tbe 
exercise,  this  will  not  work  a  forfeiture  of 
the  right  Itself.  The  Judges  of  tbe  election 
are  not  deprived  of  jurisdiction  to  receive 
the  vote  because  a  qualified  voter  did  not 
ebow  his  receipt  for  poll  tax  paid.  By  falling 
to  show  a  poll-tax  receipt  the  voter  would  not 
be  considered  like  one  who'  has  not  actually 
paid  the  poll  tax  In  time.  To  neglect  to  com- 
ply with  the  law  requiring  qualification,  not 
evidence  of  it.  Is  the  essence  of  any  wrong 
to  which  the  penalty  of  a  forfeiture  of  a  vote 
would  attach.  It  follows  that  the  neglect  of 
the  provision  regulating  the  exercise  of  tbe 
privilege  of  voting,  Id  requiring  a  qualified 
voter  to  hold  a  receipt  for  taxes  paid,  or 
supply  same,  when  lost  or  misplaced,  by 
affidavit,  constitutes  a  mere  irregularity,  and 
does  not  affect  the  right  itself.  Therefore 
such  votes  are  not  void  and  Illegal,  but  Enich 
requirements  of  the  law  can  relate  back  to 
the  time  of  voting^  and  be  supplied  on  a 
contest* 

"Tbe  contestante  excepted  to  the  ruling  of 


the  court  in  sustaining  contestee's  special  ex- 
ception to  tbe  second  count  in  their  petition, 
and  In  dismissing  the  cause,  and  gave  notice 
<tf ,  and  duly  porfected,  tlidr  appeal  to  tliis 
court  The  contestee  also  excepted  to  tiie 
ruling  of  tbe  court  In  refusing  to  sustain  bit 
q^edal  ttceptton  to  tbe  flrst  count  In  eon- 
testantfs  petition,  and  filed  cross^sslgnmeot 
of  error  complatolng  at  this  action  of  tbe 
court 

"Question  1.  Did  the  court  err  in  overruling 
contestee's  special  excf^tion  to  the  flrst  par- 
agraph or  count  In  the  contestant's  petition; 
in  other  words,  did  tbe  payment  of  the  poll 
tax  by  some  person  or  persons  other  than  tbe 
person  against  whom  the  poll  tax  was  assess- 
ed, for  tbe  purpose  of  qualifying  sncb  pemam 
to  vote  against  prohibition,  and  aa  an  induce- 
ment to  them  to  vote  against  prohibition,  at 
the  election  held  on  the  lOtti  day  of  July, 
1903,  in  said  Harrison  county— said  money 
having  been  paid  wtthont  any  authority  from 
the  porsous  whose  tax  was  paid,  and  new  re- 
paid, nor  promised  to  be  repaid,  by  them  to 
the  person  who  paid  said  taxes,  and  nevor 
ratified  by  them,  except  so  far  as  to  vote  by 
reason  of  tbe  authority  thereby  glvm^^en- 
der  Illegal  their  votes  so  cast  at  said  elee- 
tion? 

"Question  2.  Did  tbe  failure  of  the  voters 
complained  of  to  exhibit  to  the  managers  of 
the  electlou  their  poll-tax  receipts,  showing 
that  they  had  paid  their  poll  tax  In  Harrison 
county  for  the  year  1902,  before  the  Ist  day 
of  February,  1903,  or  to  file  with  the  Judge 
of  said  election  an  affidavit  that  such  receipt 
was  lost  and  the  reception  of  the  votes  of 
such  persons  by  the  election  managm  wIQh 
out  requiring  the  exhibition  of  such  poll  tax 
receipts,  or  the  filing  of  such  affidavit  render 
Illegal  such  persons'  vote,  and  anthorixe  the 
exclusion  of  tbe  same  in  the  count  on  a  con- 
testr 

Answer  to  the  first  question:  The  trial 
court  erred  in  not  sustaining  tbe  contestee's 
special  exception  to  tbe  first  paragrnpb  or 
count  In  the  contestant's  petition.  In  mak- 
ing the  contest  the  statute  required  the  con- 
testant to  deliver  to  the  contestee  a  state- 
ment of  the  grounds  on  which  the  contest 
was  based.  Rev.  St  1895,  art  1798.  Tbe 
statutory  grounds  of  contest  In  a  case  lite 
this  are  expressed  in  article  3387  of  the  Re- 
vised Statutes  of  1885  as  follows:  "That  the 
election  was  Illegally  or  frandulentiy  CMh 
ducted;  or  that  by  the  action  or  want  of  a^ 
tion  on  tbe  part  of  the*  officers  to  whom  was 
Intrusted  the  control  of  such  election,  sncb 
a  number  of  legal  voters  were  denied  tbe 
privilege  of  voting  as,  bad  they  been  allowed 
to  vote,  might  have  materially  changed  tbe 
result;  or  if  it  appears  from  tbe  evidence 
that  such  Irregularities  existed  as  to  render 
the  true  result  of  the  election  Impossible  to 
be  arrived  at  or  very  doubtful  of  ascertabi- 
Ing."  Tbe  petition  in  this  case  stated  broads 
ly  "that  the  election  had  been  Illegally  con- 
ducted, and  that  such  Irregularity  exMed  u 
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rendered  fba  time  xemilt  of  tibe  aame  impos- 
alble  to  be  axrived  at,  or  rery  doubtful  of 
aMertalfilns.*'  It  wu  not  anffldent  to  allege 
the  grounds  In  tbe  language  of  llie  statute^ 
bnt  facta  sbonld  tuiTe  been  arerred  which 
would  ahow  that  the  election  was  either  Il- 
legal) or  that  the  reault  waa  impossible  to 
be  arrived  at;  or  that  It  vaa  Tcry  doubtful 
of  ascertaining.  The  facta  set  up  did  not 
■hov  the  exlatence  of  either  ground.  Tbe 
paTment  by  W.  B.  Hodge  of  the  poll  tax  for 
500  qualified  voters  of  Harrison  county,  -with- 
out their  consent,  wifli  the  evil  purpose  of 
having  them  to  vote  against  prohlbltloD,  did 
not  constitute  illegality  in  tbe  conduct  of 
the  election,  for  that  has  reference  to  the 
manner  of  holding  tbe  election,  which  might 
include  recelvlog  illegal  votes.  Nor  Is  It 
cba^ed  that  the  500  voters,  or  either  of 
them,  voted  against  prohibition.  It  tras  In- 
cumbent upon  the  contestant  to  allege  and 
prove  that  the  500  voters  had  cast  their  bal- 
lots with  the  majority;  otherwise  the  rejec- 
tion of  them  would  not  have  changed  the  re- 
salt,  and  the  contestant  had  no  cause  of  eom- 
plaint.  The  foct  that  600  voters  whose  tax- 
es had  been  paid  Hodge  voted  in  the 
dectlon  does  not  render  tbe  true  result  donbt- 
tvH,  nor  difficult  to  be  ascertained.  There- 
f<«e  tbe  facte  alleged  constitnted  no  ground 
for  the  contest  of  tbe  election,  and  tbe  ex- 
ception sbonld  have  been  sustained. 

Answer  to  tbe  second  question:  The  faH- 
uie  of  voters  to  exhibit  their  pidl-tax  recelpto 
at  the  time  of  voting  did  not  rendw  tbe  Sec- 
tion 111^1,  nor  authorise  the  exclnalon  of 
theiv  votes  from  the  count  Section  2  of  arti- 
cle 6  (tf  the  Oonstitntlon  of  this  state,  as 
amended  in  the  year  1901  (Laws  1901,  p. 
^22),  expreases  the  requirement  to  lay  the 
poll  tax  in  this  language:  "And  provided 
further,  that  any  voter  who  is  subject  to  pay 
a  poll  tax  under  the  law  of  the  state  of  Tex- 
as Aall  have  paid  said  tax  before  he  offers 
to  vote  at  any  election  in  tills  state  and  hold 
a  receipt  showing  bis  poll  tax  paid  before 
the  first  of  February  next  preceding  such 
election.  Or  If  said  voter  shall  have  lost  or 
mislaid  said  tax  receipt,  he  sball  be  entitled 
to  vote  niwo  making  affidavit  befbre  any  of- 
ficer antborlsed  to  administer  oaths  that  such 
tax  receipt  had  been  loSL  Sucb  affidavit 
shall  be  made  in  writing  and  left  with  the 
Judge  of  tbe  election,  and  this  provision  of 
the  Gonstltntlon  shaU  be  self^enacting  with* 
oat  tbe  necessity  of  further  legislation."  It 
nolght  be  Inferred  from  the  latter  part  of  the 
qootatlon  that  It  was  intended  the  voter 
should  have  his  pon-tex  receipt  at  the  lAace 
where  he  voted,  but  there  Is  no  provision 
In  the  Constltntion  which  requires  that  the 
receipt  shall  be  exhibited  at  the  time  of  vot- 
ing. It  only  requires  the  voter  shall  hold 
his  receipt;  that  Is,  .tbat  he  shall  have  pro- 
cured and  have  possession  of  the  receipt,  and. 
If  it  has  been  lost,  then,  in  oraet  to  vote, 
be  must  make  tbe  affidavit  which  the  law 
requireSL   The  petition  in  this  case  does  not 


allege  that  the  900  parsons  who  voted  with- 
out exhibiting  th<^  recelpte  were  not  quali- 
fied voters.  There  is  no  allegation  In  the  pe- 
tition that  the  900  persons  voted  against  pro- 
hlUtlMi,  and,  whUe  it  would  be  as  Illegal  for 
a  man  to  vote  for  prohibition  as  against  It 
without  exhibiting  his  receipt,  still  the  con- 
testant could  not  complain  on  tbe  ground  that 
illegal  votea  were  east  In  favor  of  prohibi- 
tion. It  was  necessary  for  the  petition  to 
show  the  result  of  the  election  against  pro- 
hibition was  caused,  in  whole  or  in  part,  by 
the  casting  of  the  900  ballots.  The  allega- 
tions of  the  second  count  were  insufficient 
to  sustain  either  ground  at  contest,  and  the 
exception  was  properly  sustained. 


GULP.  C.  ft  S.  P.  RT.  00.  V.  STATR 

(Supreme  Oonrt  of  Texas.   Feb.  4,  1901.) 

INTERSTATB  COHUBRCB  —  CONTINUITT  09 
SHIPMENT-JURISDICTION  OF  STATE  AUTHOR- 
IT  IBS-FIN  DINQS-SUFFICJBNCT  OF  KVIDENCK. 

1.  In  an  action  against  a  railroad  company  for 
exacting  (greater  compensation  than  that  fixed 
by  the  Baiiroad  Commission,  to  which  the  issue 
was  as  to  whether  a  abipmait  from  another 
state  had  lost  Its  character  as  interstate  com- 
merce,  the  middleman  v/ho  receired  the  goods 
at  the  point  of  transshipment  within  the  state 
testified  that  he  had  bonght  them  from  the  con- 
signor on  December  24th.  A  letter  from  the 
consignor  read:  "We  confirm  sale  to  yoa  on  the 
24th  Inst"  The  middleman  referred  to  this 
letter  as  confirming  the  sale.  Evld,  that  a  find- 
ing that  on  December  26th  the  middleman  was 
informed  of  the  interstate  character  of  the  ship- 
ment "bat  at  the  time  of  making  the  contracr' 
he  did  not  linow  from  whence  the  goods  were 
to  come,  was  sustained  by  the  evidence. 

2.  A  grain  compamr  at  Kaaaas  City,  baring 
sold  a  firm  at  GoldthwaUe,  Tex.,  two  cars  of 
com,  which  as  ^et  it  did  not  own,  contracted 
with  a  commission  conjpany,  also  at  l^uiias 
City,  tor  the  purchase  of  two  cars  of  corn,  to 
be  delivered  at  Texarliana,  Tex.  Previously  to 
this  the  commission  company  had  purchased  two 
cars  of  com  to  be  delivered  to  it  at  Texarkana, 
the  shlmnent  otiginating  at  Ht^aon,  B.  D.,  with 
a  receiving  carrier,  whose  bills  of  lading  lunlted 
its  liability  to  its  own  lln^  with  a  like  limita- 
tion for  ail  connecting  cariders.  The  purchase 
from  the  commission  company  by  the  grain 
company  took  place  while  this  shipment  was  at 
Kansas  City,  on  its  way  south,  and  two  days 
after  the  purchase  the  grain  company  ascortnin- 
ed  that  uie  corn  to  fill  its  order  would  come 
from  KaDsaa  City.  The  commission  company 
had  an  agent  at  Texackana,  who  by  nrniui^i.'- 
ment  between  the  two  companies  rcshippt-d  the 
com,  without  breaking  bulk,  to  the  firm  at  Gold- 
thwaite,  blank  bills  of  lading  having  been  fur- 
nished the  commission  company  by  tbe  graiu 
company,  which  were  forwarded  to  the  agent, 
who,  when  they  were  executed  by  the  carrier 
receiving  the  com  at  Texarkana,  delivered  them 
to  ite  grain  company.  The  receipt  of  these  bills 
was  the  first  notice  the  commission  compauy 
had  of  the  ultimate  destination  of  the  shipment. 
Held,  that  on  delivery  by  the  commission  com- 
pany to  the  grain  company  at  Texarkana  the 
shipnient  lost  its  character  as  interstate  com- 
merce, and  from  Texarlcana  to  Qoldthwaite  fell 
withhi  the  jurisdiction  of  tbe  State  Railroad 
Commlsrion. 

Brror  from  Court  of  Civil  Appeals  of  Sec- 
ond Supreme  Judicial  District. 

Action  by  the  state  of  Texas  against  tlie 
Oul^  Colorado  ft  Santo  F6  Railway  Compa- 
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ny.  Judgment  of  the  Court  of  Civil  Appeals 
(73  S.  W.  428)  afflmiing  a  Jadgment  for  plaln- 
tlfl*  and  defendant  brings  error.  Affirmed. 

J.  W.  Terry  and  Chas.  K.  Lee.  for  plain- 
tur  la  trior.  OL  K.  Bell,  Att7<  Ool,  tor  tike 
States 

GAINES,  d  J.  Thla  suit  was  brought  by 
the  state  of  Texas  to  recover  of  the  Qnlf, 
Colorado  &  Santa  F&  Ballway  Company  a 
penalty  of  SS>000,  for  demanding  and  receiv- 
ing for  transporting  a  car  load  of  com  from 
Tezarkana,  Texas,  to  Goldthwalte,  Tex.,  a 
greater  compensation  than  that  allowed  and 
fixed  by  the  Railroad  Commission  of  Texas 
for  Buch  service.  The  case  was  tried  with- 
out a  Jury,  and  a  Judgment  was  entered  In 
the  trial  court  for  the  sum  of  $100,  Upon 
appeal  to  the  Court  of  ClvU  Appeals  (78  3. 
W.  429)  the  judgment  was  aflirmed. 

The  trial  Judge  filed  his  findings  of  ttct, 
which  are  as  follows: 

"(1)  The  Bailroad  Commission  of  Texas, 
after  due  notice  of  the  time  and  place  where 
the  rates  would  be  fixed  by  It,  fixed  and  es- 
tablished the  rates  which  might  be  charged 
by  a  railroad,  or  by  two  or  more  Hues  of 
railroad,  whether  under  the  same  manage- 
ment and  control  or  not,  for  the  transporta- 
tion of  corn,  between  points  within  the  state 
of  Texas,  In  car  load  lots,  at  12^  cents  per 
one  hundred  pounds  for  a  distance  of  over 
165  miles,  which  rate  became  eCtectlTe  on 
March  10,  1890,  and  remained  effective  until 
the  present  time,  which  action  the  defend- 
ant and  the  Texas  &  Pacific  Railroad  Com- 
pany received  legal  notice  before  the  rates 
prescribed  became  effective. 

"(2)  The  distance  from  Texarkana,  Texas, 
to  Groldthwaite,  Texas,  over  the  Texas  &  Pa- 
cific Railway  to  Fort  Worth,  and  from  Fort 
Worth  over  the  Gulf,  Colorado  &  Santa  F6 
Railway  to  GoIdthwaltOf  Texas,  is  more  than 
les  miles. 

"(3)  The  Texas  A  Pacific  Ballway  Compa- 
ny owns  and  operates  a  railroad  from  Texa^■ 
kana,  Texas,  to  Fort  Worth,  Texas,  and  the 
defendant  from  Fort  Worth,  Texas,  to  Gold- 
thwalte, Texas,  and  each  of  these  points  and 
all  intermediate  points  on  each  of  said  roads 
are  entirely  within  the  state  of  Texas. 

"(4)  The  Texas  &  Pacific  Railway  Compa- 
ny executed  a  bill  of  lading,  dated  Texar- 
kana, Texas,  January  13,  1902,  which  bill  of 
lading  purported  to  acknowledge  the  receipt 
from  the  Samuel  Hardin  Grain  Company 
at  Texarkana,  Texas,  of  one  car  of  sacked 
com,  same  being  car  3845  P.  &  G.,  and 
which  bill  of  lading  purported  to  show  that 
the  said  com  was  consigned  to  shipper's  or- 
der, notify  Baylor  &  Burnett,  Goldthwalte, 
Texas. 

"(5)  Said  car  load  of  com  was  transport- 
ed by  the  Texas  &  Pacific  Railway  Company 
to  Port  Worth,  and  there  delivered  to  the 
defendant,  and  was  by  It  received  and  tnins- 
portea  to  Goldthwalte,  Texas,  where  it  ar^ 


rived  on  the  17tli  day  of  January,  1002,  and 
fiaylor  &  Burnett,  who  were  acting  for  Sam- 
uel Hardin  Grain  Company,  tendered  to  the 
defendant's  agent  at  Goldthwalte  hi 
payment  of  the  freight  charges  thereon.  The 
said  agent  declined  to  accept  said  amount  of 
$82.50  in  payment  ot  said  charges,  and  de- 
manded $165.(X)  for  the  transportation  of  said 
car  load  of  com  from  Texarkana,  Texas,  to 
Goldthwalte,  Texas. 

"(6)  The  agent  ot  the  defendant  at  Gold- 
thwalte, Texas,  charged,  collected,  demand- 
ed, and  received  from  Samuel  Hardin  Grain 
Company  flU5  for  the  transportation  of  said 
car  load  of  60,000  pounds  of  com  from  Tex- 
arkana. Texas,  to  Gtoldthwalte,  Texas.  In  so 
charging,  collecting,  demanding,  and  receiv- 
ing said  |1C5  the  said  agent  of  the  defend- 
ant was  acting  under  Instructions  from  the 
executive  officers  and  attorneys  of  the  de- 
fendant company,  who  believed  and  advised 
that  said  shipment  was  Interstate  commerce, 
and  his  action  in  so  doing  was  subsequently 
ratified  by  the  defendant. 

"(7)  The  Samuel  Hardin  Grain  Company 
made  complaint  to  the  Railroad  Commission 
of  Texas  of  the  action  of  the  defendant  In 
charging  more  than  12%  cents  per  hundred 
pounds  for  transporting  said  com.  where- 
upon the  Rallrcad  Commission  investigated 
such  complaint,  and  ordered  this  suit  to  be 
Instituted,  in  accordance  with  the  proTlslona 
of  article  45GS  of  the  Bevlsed  Statutes  of 
Texas. 

"(8)  On  December  23,  1901,  the  Samuel 
Hardin  Grain  Company,  at  Kansas  City, 
Mo.,  offered  to  sell  Saylor  &  Bumett  at  Gold- 
thwalte, Texas,  No.  2  mixed  com  at  86^ 
cents  per  bushel,  for  delivery  on  railway 
track  at  Goldthwalte,  and  this  offer  was  ac- 
cepted for  two  car  loads  of  com.  Tills  offer 
and  acceptance  was  by  telegraphic  commu- 
nication between  the  parties  at  their  re- 
spective places  of  busluess.  ^be  Hardin 
Grain  Company  did  not  at  that  time  have 
the  com.  but  on  December  24,  1901,  to  fill 
the  order  it  contracted  with  the  Hairoun 
Cbmmisslon  Company,  at  Kansas  City,  for 
the  purchase  of  two  66,000  pound  cars  No. 
2  mixed  com,  at  75%  cents  per  bushel,  to  be 
delivered  at  Texarkana,  Texas,  to  the  Hardin 
Grain  Company.  Previously  to  this  the  Har- 
roun  Commission  Company  had  contracted 
for  the  purchase  of  two  cars  of  com  to  be 
delivered  to  i{  at  Texarkana,  Texas,  and 
with  these  two  cars  it  expected  to  and  did 
fill  the  order  of  the  Hardin  Grain  Company. 
These  cars  had  originated  at  Hudson,  S.  D. 
The  receiving  carrier  at  Hudson  was  the 
Chicago,  Milwaukee  &  St  P&ul  Railway  Com- 
pany, who  Issued  bills  of  lading  limiting  its 
liability  to  losses  occurring  on  its  road,  with 
a  like  limitation  of  liability  of  all  other  car- 
riers who  should  handle  said  com  in  transit 
to  its  destination.  By  the  terms  of  said  bills 
of  lading  the  com  was  consigned  to  'Forrest- 
er Bros.,  Texarkana,  Texas,'  and  shipment 
made  In  cars  of  0^  M.  ft  Bt  P.  Bf.  Co., 
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care  of  KansaB  City  Southwn  Rallwa:*  at 
Kansas  City,  Mo,,  with  tbe  prlTllege  to  stop 
the  com  at  Kansas  City  for  Inspection  and 
transfer.  The  corn  reached  Kansas  City  on 
December  17,  1901;  was  there  unloaded, 
sacked,  and  transferred  to  the  Kansas  City 
Southern  Batlway  Company,  who  on  Decem- 
ber 31,  1901,  issued  bills  of  ladlns  reciting 
tbat  the  com  was  loaded  In  cars  No.  3,S4fi 
P.  O.  and  No.  4,180  P.  O.,  tbat  same  was  re- 
celved  of  Forrester  Bros.,  and  consigned  u 
follows,  *Shlppers  order  notify  Harroun  Oom- 
mlsslon  Company  Texarkana,  Texas,'  and  re- 
citing, further,  tbat  freight  14  cents  per  hun- 
dred lbs.  was  pr^&ld,  and  one.  of  these  cars, 
to  wit,  car  'Xo.  S,84S  P.  O.,*  Is  the  car  In  con- 
troveray  In  this  suit 

"(9)  The  Harroun  Oomffllsslon  Company 
paid  no  freight  on  the  com  from  Hudson,  S. 
D.,  to  Texarkana,  Texas,  as  It  bad  purchased 
It  to  be  delivered  at  Texarkana. 

'*(10)  Tbe  freight  on  the  com  ftom  Hud- 
son to  Tezailtana  was  as  follows:  18  cents 
per  100  lbs.  from  Hudson  to  Kansas  City, 
and  14  cents  from  Kansas  City  to  Texarkana 
—all  of  which  was  paid  by  the  vendors  of 
Harroun  Commlsslfm  Company.  Tbe  mini- 
mum interstate  rate  from  Hudson,  Sontii 
Dakota,  to  Goldthwalte.  Texas,  was  46  cents 
per  100  lbs.,  which  would  have  been  appor- 
tioned as  foUofre:  IS  cents  from  Hudson  to 
Kansas  City,  and  28  cents  from  Kansas  City 
to  Goldthwalt^  TexAB.  Tbe  O.,  C.  &  9.  F. 
By.  Co.,  the  T.  Jk  P.  By.  Co.,  and  the  Kan- 
sas City  Southern  By.  Co.,  together  with 
oOier  oonnectlng^  lines  tmm  Kansas  City, 
Ho.,  to  Ooldthwafte,  Texai^  had  established 
a  Joint  tariff  of  85  cents  per  100  lbs.  cm  ship- 
ments from  Kansas  City  to  Goldtbvalte  via 
Texarkana  and  originating  In  Kansas  City, 
had  agreed  on  a  dlrlalon  of  that  rate  be- 
tween them,  and  had  filed  taiUb  establlAhlng 
such  rate  with  tbe  Interstate  Commerce 
Commission,  and  by  such  st^  had  brought 
QienuelTes  within  the  provisions  of  tbe  fnter^ 
state  commerce  laws. 

"(11)  Tbe  Hardin  Grain  Company's  (^cers 
kept  -Qkemselves  Informed  of  Interstate  com- 
mission freight  rates  and  of  the  state  com- 
mission rates,  and  the  reason  why  they  con- 
tracted for  ttie  com  to  be  delivered  to  them 
at  T«carkana  was  because  they  could  fill 
their  contract  with  Saylor  &  Bumett  at  Gold- 
titiwalte  at  about  VA  cents  per  bushel  eheap- 
ee  than  they  could  If  they  had  bought  tbe 
com  for  delivery  to  them  at  Kansas  City, 
and  had  slilpped  from  Kansas  Oltj  to  Gold- 
thwalte. 

"(12)  At  ibe  time  of  the  purchase  contract 
between  tbe  Hardin  Grain  Company  and  the 
Harroun  Commission  Company,  Hardin,  the 
manager  of  tbe  former  company.  Intended 
that  the  corn  to  be  thereby  acquired  should 
go  to  Bayrw  A  Burnett,  and  should  be  ship* 
ped  to  Ooldthwalte  from  Texarkana  as  soon 
as  practicable^  and  on  December  26,  1901, 
two  days  after  this  contract  for  purchase  had 
been  made,  Hardin  was  Informed  that  tbe 

T8  aw.-«2 


com  with  which  the  Harroun  OommlsBion 
Company  expected  to  fill  his  ordra  would  be 
sacked  In  Kansas  City,  and  be  8hliq;)ed  out 
of  Kansas  City  to  Texarkana,  but  at  tbe 
time  of  making  tbe  contract  he  did  not  know 
from  whence  the  com  would  come. 

"(IS)  On  December  81,  1901,  tbe  date  of 
shipment  from  Kansas  City  to  Texai^na, 
the  Harroun  Commission  Company  Informed 
the  Hardin  Grain  Company  that  the  com  to 
fill  the  latter  order  had  been  loaded  to  start 
to  Texarkana,  and  requested  Instruction  as  to 
how  the  com  should  be  shipped  from  Texar- 
kana for  the  guidance  of  F.  L.  Atkins,  their 
agent  at  that  place,  who  would  attend  to 
such  reslUpplng  for  the  Hardin  Grain  Compa- 
ny as  per  former  understanding.  Thereupon, 
and  In  compliance  with  such  request,  blank 
hills  of  lading  were  made  out  by  the  Hardin 
Grain  Company  In  Kansas  Olty,  and  furnish- 
ed to  the  Harroun  Commission  Company,  to 
be  forwarded  to  F.  L.  Adklns.  These  bills  of 
lading  were  to  be  executed  by  the  Texas  & 
Pacific  Railway  Company  and  F.  L.  Adklns 
as  agent  for  tbe  Hardin  Grain  Company, 
and  were  for  shipment  of  the  com  to  Gold- 
thwalte,  Texas,  consigned  to  'shipper's  or- 
der, notify,'  etc.,  giving  the  numbers  and 
initials  of  cars,  which  Information  bad  been 
furnished  by  tbe  Harroun  Commission  Com- 
pany, and  on  January  14,  1902,  the  reship* 
ment  having  been  made  as  per  Instructions, 
tbe  bills  of  lading,  duly  executed  by  the  Tex- 
as &  Padflc  Ballway  Company,  were  by  Har- 
roun delivered  to  Hardin  Grain  Company, 
who  thereupon  paid  the  Harroun  Commission 
Company  fl,779.64,  tbe  purchase  price  pre- 
viously agreed  tqton  for  tbe  corn,  and  the  re- 
ceipt of  said  blank  bills  of  lading  by  the  Har- 
roun Commission  Company  was  the  first  in- 
formation had  by  that  company  of  the  in- 
tended final  destination  and  ^Qpoiltlon  of  the 
com. 

"(14)  Neither  Hardin  Grain  Company  nor 
Harroun  Ocunmisslon  Company  had  any  store 
or  warehouse  at  Texarkana,  but  under  tbe 
agreement  between  the  two  companies  (Har- 
din and  Harroun)  one  F.  L.  Adklns,  who  was 
tbe  agent  ot  tba  Harroun  Commission  Com- 
pany, and  stationed  at  Texartana,  reshaped 
the  com  at  Texar^na  for  the  Hardin  Grain 
Company.  That  shipment  was  to  Gold- 
thwalte,  Texas,  over  the  Texas  ft  Pacific  Ball- 
way  Company  and  the  Gulf,  Colorado  ft  San- 
ta F6  Ballway  Company  by  bill  of  lading  re- 
citing Its  receipt  from  Hardin  Grain  Com- 
pany, and  consigned  to  'shipper's  order,  notify 
Saylor  &  Burnett,  Goldthwaite,  Texas,'  and 
was  tnmsferred  under  original  seals,  and 
without  breaking  packages,  to  the  Texas  & 
Pacific  Ballway  Company,  after  having  re- 
mained at  Texarkana  five  days.  The  only 
thing  done  by  F.  L.  Adklns  was  to  surrender 
tbe  Kansas  City  Southem  bill  of  lading,  have 
the  cars  set  over  on  the  Texas  ft  Padflc  Ball- 
way,  and  take  a  bUl  of  lading  ttom  die  latto- 
company.  The  com  reached  Texarkana  Jan- 
nary  7,  1002,  and  was  shipped  out  from  Tex- 
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ark&na  lannarj  13»  1902.  The  defendant 
was  not  a  part7  to  die  bill  ot  lading  executed 
at  Tesarkana. 

"(IB)  On  DecembH  31,  1901,  Hardin  Grain 
Company  mailed  to  Saylor  St  Burnett  an  In- 
rolce  of  tbe  com.  In  the  form  of  an  account 
stating  the  car  Nos.  and  Initial,  tbe  amount 
of  com,  and  price  to  be  paid  by  Saylor  & 
Bumett.** 

The  findings  of  fact  were  assailed  In  tbe 
Court  of  Civil  Appeals  In  one  partlcnlar  only. 
It  was  assl^ed  as  error  In  that  court,  and  la 
also  assigned  In  this  court,  that  the  trial 
judge  erred  In  concluding  that  "on  Decem- 
ber 26,  1901,  two  days  after  this  contract  for 
purchase  had  been  made,  Hardin  was  Inform- 
ed that  the  com  with  which  Harroun  Com- 
mission Company  expected  to  fill  his  order 
would  be  sacked  In  Kansas  City,  and  he  shlp- 
^>ed  out  of  Kansas  City  to  Texarkana,  but  at 
the  time  of  making  the  contract  he  did  not 
know  from  whence  the  com  would  come.'* 
It  Is  Insisted  that  the  finding  Is  contrary  to 
the  undisputed  evidence  adduced  upon  tbe 
trial.  The  question  so  presented.  If  It  have  a 
material  bearing  upon  the  decision  of  the 
case,  lies  at  Its  very  threshold,  and  Is  tbe 
nrat  for  our  determination.  But  we  do  not 
concur  In  tbe  proposition  that  the  finding  Is 
not  supported  by  tbe  evidence.  Tbe  conten- 
tion of  counsel  for  the  plaintiff  In  error  seems 
to  be  based  upon  the  theory  that  tbe  sale  by 
the  Harroun  Commission  Company  to  tbe 
Ilnrdln  Grain  Company  was  only  completed 
hy  the  letter  of  the  fwmer  to  the  latter, 
which  was  written  on  December  26,  1901. 
The  following  Is  a  copy  of  that  letter:  "We 
confirm  sale  to  you  on  24th  Inst  of  two  60,000 
pound  car  of  bulk  No.  2  mixed  com  at  "St^c. 
per  bus.,  delivered  at  Texarkana  our  weights 
and  grades  shipment  as  quickly  as  we  can 
fiet  cars.  Cars  to  he  held  at  our  elevator  for 
unelilng."  Now,  there  Is  nothing  In  the  tes- 
timony ns  to  the  purpose  of  this  letter.  Sam- 
uel Hiirdin,  of  tbe  Hardin  Grain  Compnuy, 
testified  In  his  first  deposition,  which  was 
taken  and  road  In  evidence  on  behalf  of  the 
defendant  corporation:  "It  Is  a  fact  that  I 
bought  the  two  cars  of  corn  to  fill  this  order 
from  the  Harroun  Commission  Company  on 
the  24th  day  of  December,  1001."  The  letter 
Indicated  that  this  was  true.  Tbe  words 
"sale  to  you  on  the  24th  Inst"  tend  at  least 
to  show  that  the  sale  bad  been  made  on  the 
day  mentioned.  What  meaning  was  Intend- 
ed to  be  conveyed  by  the  word  "confirm"  Is 
not  so  clear.  It  may  be  that  an  agreement 
liad  been  entered  Into  by  the  parties,  In  which 
the  terms  of  tbe  sale  had  been'agreed  upon, 
but  which  left  the  offer  subject  to  the  ac- 
ceptance of  the  seller,  dependent  upon  some 
contingency.  Or  It  may  be  that  the  contract 
for  the  sale  of  the  corn  had  been  completed 
on  the  24th  of  December,  and  that  the  pur- 
pose of  the  letter  was  merely  to  advise  the 
purchaaers  as  to  the  probable  time  of  tbe  de- 
livery. It  Is  probable  that  the  letter  may  be 
of  a  form  In  use  among  dealers  In  grain  and 


other  commodities  sold  In  like  manner,  and 
that  tbe  language  employed,  according  to 
commercial  uaage,  had  a  meaning  different 
from  that  which  it  Imports  In  common  par- 
lance. But  we  find  In  tbe  record  no  testi- 
mony as  to  any  special  meaning  attached  to 
the  terms  as  ordinarily  used  by  dealers  la 
making  transactions  of  the  character  of  that 
under  consideration.  Tbe  letter  must  there- 
fore be  construed  according  to  tbe  ordinary 
import  of  the  words  employed,  and  in  the 
light  of  the  circumstances  attending  the 
transaction,  and  so  constmed  we  are  of  opin- 
ion that  it  does  not  show  t>eyond  dispute  that 
the  contract  for  the  sale  of  the  corn  was  not 
made  before  the  letter  vas  written.  It  Is 
tme  that  Hardin  In  his  testimony  speaks  of 
tbe  letter  as  confirming  the  sale,  and  it  may 
be  that  the  agreement  was  made  stibject  to 
the  confirmation  of  the  Harroun  Commission 
Company.  But  we  think  this  would  make  no 
difference,  since  upon  tbe  confirmation  the 
Harroun  Commission  Company  were  boond 
by  the  contract  as  originally  made.  It  fol- 
lows, therefore,  as  we  think,  that  In  the  de- 
termination of  the  case  tbe  letter  Is  entitled 
to  no  weight  except  In  so  far  as  it  shows 
that  before  the  com  was  delivered  at  Tex- 
arkana the  Hardin  Grain  Company  were  ap- 
prised that  it  would  be  shipped  from  the  state 
of  Missouri  into  the  state  of  Texas.  Since 
we  approve  the  finding  of  the  trial  court  and 
of  the  Court  of  Civil  Appeals  to  tbe  effect 
that  when  tbe  Hardin  Grain  Company  made 
the  contract  for  tbe  purchase  of  tbe  com  they 
did  not  know  from  what  point  It  would  be 
shipped,  it  Is  unnecessary  for  us  to  pass  iq»oo 
the  question  whether  it  would  have  altered 
the  case  bad  tliej  known  the  fact. 

This  brings  us  to  the  main  question  in  tbe 
case.  The  substance  of  the  facts  as  found 
by  the  trial  court  and  the  Court  of  Civil  Ap- 
peals seems  to  us  to  be  these:  The  Hardin 
Grain  Company,  doing  business  In  Kansas 
City,  Mo.,  having  made  a  contract  with  par- 
ties at  Goldthwaite,  Tex.,  for  tbe  delivery  of 
two  car  loads  of  com  at  that  place,  in  order  to 
comply  with  their  undertaking  contracted  to 
purchase  of  Harroun  Commission  Company, 
who  were  also  doing  business  at  Kansas  City, 
Tilo.,  and  bad  an  agent  at  Texarkana,  Tex., 
the  same  quantity  of  com,  to  be  delivered  at 
the  point  last  named;  that  the  com  with 
which  the  Harroun  Commission  Company 
proposed  to  fulfill  their  cwtract  was  shipped 
from  South  Dakota  to  Texarkana.  Tex„ 
tbrougih  Kansas  City,  Mo.;  that  while  it  was 
In  transit  at  the  latter  place  tbe  Hardin  Grain 
Company  became  apprised  of  that  fact;  that 
the  corn  was  delivered  at  Texarlcana,  Tex., 
In  accordance  with  the  agreement  to  the  Har- 
din Grain  Company,  who  thereupon  shipped 
It  in  the  same  cars,  without  breaking  bulk, 
over  the  Texas  &  Pacific  Railway  and  Its  con- 
necting lines  to  Goldtbwalte,  Tex. 

The  question  then  Is,  was  the  transporta- 
tion of  tbe  corn  from  Texarkana  to  GfM- 
tbwaite  such  a  shipment  within  tbe  state  of 
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Texaa  aa  t&  be  deemed  a  carriage  subject  to 
the  control  and  regulation  of  the  Railroad 
Commiaaion  of  this  state?  If  that  queatlon 
be  answered  In  the  afflrmative,  then  the  Judg- 
ment in  this  case  should  be  affirmed;  if  in 
the  negative,  it  should  be  reversed.  Since 
the  contract  of  the  Hardin  Grain  Oompany 
with  the  initial  carrier  at  Texarkana  vpas  a 
contract  for  transportation  wholly  within  this 
state,  the  question  resolves  Itseif  Into  the  in- 
quiry whether  the  facts  Just  stated  change 
the  character  of  the  transportation,  and  make 
the  carriage  from  Texarkana  to  Qoldthwalte 
a  part  of  an  interstate  shipment 

We  are  of  opinion  that  as  applied  to  the 
matter  to  be  determined  in  this  case  the 
carriage  of  the  com  from  Texarlcana  to  Oold- 
thwalte  should  be  deemed  independent  of  and 
wholly  disconnected  from  Its  transportation 
to  Texas  from  South  Dakota  or  Kansas  Gi^. 
The  nearest  approach  to  a  decision  of  this 
question  by  tills  court  is  found  in  the  follow- 
ing cases:  Houston  Direct  Navigation  Co. 
V.  The  Insurance  Co.,  8»  Tex.  1,  32  S.  W.  888, 
30  L.  B.  A.  "13.  59  Am.  St.  Rep.  17;  Fuqua  v. 
Brewing  Co.,  00  Tei.  298,  38  8.  W.  29,  760, 
35  L.  R.  A.  241;  and  State  v.  Railway  Co. 
(Tex.  Civ.  App.)  44  S.  W.  542.  In  the  case 
last  named  the  opinion  Is  by  the  Court  of 
Civil  Appeals,  but  a  writ  of  error  was  re- 
fused by  this  court.  In  the  case  first  men- 
tioned certain  bales  of  cotton  were  delivered 
at  Houston,  Tex.,  to  the  Navigation  Company 
for  transportation  to  Galveston,  In  the  same 
state,  and  the  bill  of  lading  contained  this 
stipulation:  "It  Is  understood  and  expressly 
stipulated  that  the  liability  of  the  Houston 
Direct  Navigation  Company  shall  cease  upon 
dellTcry  to  the  next  connecting  line,  and  that 
the  said  Houston  Direct  Navigation  Company 
and  its  connections,  which  receive  and  trans- 
port the  said  property,  shall  not  be  liable  for 
loss  by  Are,"  etc.  The  evidence  showed  that 
the  cotton  was  the  property  of  foreign  buy- 
ers, to  whom  It  was  consigned,  and  that  the 
consignors  contemplated  an  Immediate  and 
continuous  shipment  to  foreign  ports.  The 
cotton  was  destroyed  by  fire  before  it  was 
delivered  by  the  navigation  company  to  the 
connecting  line,  and  the  question  was  as  to 
its  liability  for  the  loss.  It  was  held  that 
the  shipment  throughout  was  a  foreign  ship- 
ment, and  that  the  statutes  of  this  state 
which  prohibited  common  carriers  contract- 
ing for  a  carriage  wholly  within  this  state 
from  limiting  their  liability  at  common  law 
did  not  apply.  In  the  Fuqua  Case  "the  par- 
ties contracted  for  the  sale  and  purchase  of 
beer  to  be  transported  from  Milwaukee  to 
Amarillo,  to  be  there  delivered  to  Kingsbury 
and  become  his  property."  and  It  was  held 
that  as  soon  as  the  beer  was  delivered  to 
Kingsbury  It  became  a  "part  of  the  common 
mass  ot  property  within  a  state"  and  was 
"subject  to  Its  unimpeded  control."  In  the 
case  of  the  Stete  v.  Railway  Company,  supra, 
the  shipment  was  from  San  Angelo,  Tex., 
to  Ft  WorOi,  In  Hie  same  Mate:  but  the  trial 


court  found  as  a  fact  that  the  purpose  of  the 
Inltla]  shipment  was  to  transport  the  prop- 
erty to  a  point  beyond  the  limits  of  the  stete, 
and  the  Court  of  GlvU  Aj^eals  snstelned  this 
finding.  It  was  held  that  this  was  an  tnter- 
stete  ^pment,  and  that  therefwe  It  was  not 
subject  to  the  regulation  of  the  Railroad  Com- 
mission of  Texas.  Upon  the  trial  there  was 
an  attempt  to  show  that  the  purpose  of  the 
shippers  was  to  ship  the  property  In  con-  • 
troversy  to  Ft.  Worth  for  sale  at  that  point, 
and  that  the  further  carriage  to  Kansas  City 
was  contemplated  only  in  the  event  ot  their 
failure  to  make  a  sale.  If  the  stete  had  suc- 
ceeded in  estebllshlng  this  fact,  the  case 
would  have  been  brought  within  the  rule  ap- 
plied In  Coe  V.  Errol,  116  U.  S.  517,  fl  Sup. 
Ot.  47S,  29  L.  Ed.  71S,  that  goods  In  transit 
do  not  cease  to  be  subject  to  the  Judsdiction 
of  a  stete  "until  they  have  been  shipped  or 
entered  with  a  common  carrier  for  transpor- 
tation to  another  stete,  or  have  been  started' 
upon  such  transportetion  In  a  continuous 
route  or  Journey." 

But  such  Is  not  the  case  before  us.  Here 
the  Harroun  Commission  Company,  the  orig- 
inal consignors,  were  the  owners  of  the  corn 
when  shipped,  and  until  its  arrival  at  Tex- 
arkana and  delivery  there  to  the  Hardin 
Grain  Company  In  compliance  with  their  con- 
tract for  ite  sale.  They  neither  intended  nor 
contemplated  any  shipment  beyond  the  point 
to  which  It  was  consigned.  When  the  corn 
was  delivered  to  them  at  Texarkana  the  con- 
tract on  part  of  the  carriers  was  perftuiued 
and  the  carriage  so  far  was  at  an  end.  Even 
I  had  they  known  that  the  buyers  Intended  to 
j  have  the  corn  transported  to  a  further  point 
In  Texas,  we  fail  to  see  that  it  would  have 
altered  the  case.  Having  ceased  to  be  the 
owners  of  the  com  uiwn  Its  delivery  to  the 
Hardin  Grain  Company  at  Texarkana,  as 
contemplated  In  their  contract,  th^  bad  no 
further  control  over  It  nor  had  they  any  fur- 
ther concern  with  It 

As  to  the  point  of  time  at  which  articles 
of  commerce  which  have  been  transiwried 
from  one  atete  Into  another  cease  to  be  sub- 
ject to  the  commerce  clause  of  the  Constitu- 
tion of  the  United  Stetes,  the  Supreme  Court 
of  the  United  Stetes  distinctly  held  that  they 
are  exempt  from  regulation  by  the  stete  Into 
which  they  are  carried  until  they  are  deliv- 
ered to  the  consignee,  and  that  if  they  are 
Imported  for  the  purpose  of  sale  not  then  un- 
til they  are  sold,  provided  they  are  kept  in 
the  original  packages.  Weiton  T.  Missouri, 
91  U.  S.  275,  28  1..  Ed.  347;  Leisy  v.  Hardin. 
135  U.  S.  100,  10  Sup.  Ot  681,  34  L.  Ed.  12S; 
Emert  v.  Ulssonrl,  156  U.  S.  296.  15  Sup.  Ct 
367,  39  L.  Ed.  430;  Waring  v.  The  Mayor,  8 
Wall.  110,  19  L.  Ed.  342;  Pervear  v.  The 
Commonwealth,  5  Wall.  475.  18  L.  Ed.  60S. 
In  the  case  last  cited  the  court  say:  "Mer- 
chandise In  original  packages,  once  sold  by 
the  Importer,  is  texable  as  other  property." 
If  taxable,  It  Ui  because  it  has  become  ex- 
aofft  tnm       iveiatlon  of  the  oomnMrce 
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claase  ot  the  Constitution  of  the  United 
States,  and  fallen  under  ttie  control  of  the 

state. 

Nor  do  we  think  the  case  of  the  plaintiff  In 
error  presents  any  better  aspect  when  viewed 
from  the  standpoint  of  the  Hardin  Grain 
Company.  They  were  not  the  agents  ct  the 
Harroun  Commission  Company,  nor  woe  the 
latter  their  agents.  The  relatim  between  the 
two  was  merely  that  ot  buyers  and  sellars. 
The  only  drcnmstance  which  tends  to  show 
that  the  carriage  from  Tezarkana  to  QcAA- 
thwalte  was  a  part  of  an  Interstate  tranq?or- 
tation  Is  the  mere  fftct  of  its  contlniilty.  Im- 
mediately upon  their  receipt  of  the  cars  of 
com,  the  purcliasers,  the  Hardin  Grain  Com- 
pany, caused  them  to  be  transfored  to  the 
tracks  of  the  Texas  &  Padflc  Railway  Com- 
pany and  consigned  them  to  Ooldthwaite. 
But,  as  we  apprehend,  this  makes  no  differ- 
ence. It  was  no  concern  of  the  purchasers 
whether  the  com  which  was  delivered  to 
them  came  from  Texas  or  from  another  state. 
Nor  was  it  a  matter  of  any  moment  to  the 
sellers  whet  was  done  with  it  after  Its  deliv- 
ery. The  Instant  the  property  was  delivered 
and  the  sale  completed,  according  to  the  au- 
thorities dted,  It  became  a  part  of  Uie  com- 
mon mass  of  property  subject  to  the  laws  of 
Texas,  and  its  further  tran^ortation  within 
the  state  was  a  matter  for  state  regulation. 

It  follows  that  in  our  opinion  the  Judgment 
of  the  district  court  and  that  of  the  Court  of 
Civil  Appeals  should  be  afflrmed*  and  it  Is  ac- 
cordingly so  ordered. 


BURNASr  r.  TBRRELL,  GomV.  et  aL 
(Supreme  Court  of  Texas.   Feb.  IS,  1901} 

PUBLIC  LANDS-ISOUTIDD  8BCnONB-flALB~ 
RESCISSION  —  COMHISnONXR  OF  OmraRAL 
LAND  OFFICB— HINI8TBBUL  DDTiaS-ilCTaAL 

SBTTLBR^LaASB. 

1.  Under  2  Batta'  Rev.  St  1895,  art.  4218r, 
providing  that  all  sections  of  public  land  which 
are  Uotated  and  detached  from  other  public 
lands  mar  be  sold,  the  determiuation  of  the 
Commissioner  of  the  Genmil  Laud  Office  as  to 
whether  sections  are  isolated  Is  a  ministerial, 
not  a  jndlcffll,  act,  and  Is  not  conelualTe  on  the 
matter. 

2.  Under  2  Batts^  Rev.  St  1896,  art  4218y, 
providing  that  Isolated  sections  of  pnblle  land 
may  be  sold,  wbere  an  application  for  the  pur- 
chase of  two  sectlooa  was  allowed  on  the  aap- 
positiou  that  they  were  Isolated,  when  In  fact 
they  were  connected  by  another  section,  it 
does  not  afCect  the  validity  of  the  sale  of  the 
two  sections  that  abstracts  orevlously  furnished 
to  the  assessors  of  taxes  snowed  that  the  con- 
necting section  had  been  sold,  these  abstracts 
not  being  made  out  for  the  guidance  of  pros- 
spective  purchasers. 

3.  Where  a  Commissioner  of  the  General 
Land  Office  inadvertently  sells  land  which  Is 
not  subject  to  such  sale,  it  Is  proper  for  either 
himself  or  his  soccessor  in  office,  on  discovery 
of  the  mistake,  to  rescind  the  sale. 

4.  Wbere  one's  application  for  the  purchase 
of  lands  as  isolated  sections  was  allowed,  when 
they  were  in  fact  not  isolated.  It  does  not  ren- 
der the  sale  valid  that  he  was  entitled  to  pur- 
<-h»se  as  an  actual  settler,  the  application  not 
baviug  been  made  on  that  ground,  nor  the  nei^ 
cBsary  affidavit  of  residence  filed. 


5.  The  sale  ot  two  ssetloiis  of  pnUle  land 

as  Isolated  when  they  are  In  fact  connected  by 
a  third  section  Is  not  rendered  valid  by  the  snb- 
sequeDt  invalid  sale  of  the  connecting  section. 

0.  Wh«e  public  lands  were  leased  to  one  for 
10  years,  and  he  attempted  to  purchase  them, 
bnt  the  ssle  was  rescinded  before  tbt  expiration 
of  the  10  years,  be  cannot  be  treated  as  ■  lee- 
see  from  the  time  of  the  aslSi  thoogh  his  oay- 
ments  exceeded  the  amount  whidi  would  nave 
been  due  under  the  leasew 

Original  application  by  W.  T.  Bomam  tot 
a  writ  of  mandamus  to  J.  J.  Terrell,  commis- 
sioner of  the  gmend  land  office,  and  anoth- 
er. Refused. 

Hill  ft  Lee.  for  relator.  G.  K.  Bell,  Atty. 
Gen.,  T.  S.  Reese,  Asst  Atty.  G^.,  and  A. 
R.  Fool,  for  respondents. 

GAINES,  C.  J.  This  la  a  petition  for  the 
writ  of  mandamus  died  by  Bumam.  as  rela- 
tor, to  compel  the  Commissioner  of  the  Gen- 
eral Land  Office  to  reinstate  him  as  pur- 
chaser of  two  sections  of  school  land  In 
Menard  county,  and,  in  the  event  tiiat  can- 
not be  done,  to  recognize  him  as  lessee  of 
the  lands  from  the  state.  Ed  EUls,  wbo 
made  application  to  purchase  the  land  subse- 
quent to  that  of  relator,  was  made  a  party 
defendant  to  the  suit.  The  following  are  the 
facts  disclosed  by  the  petition  and  answ^: 
The  lands  In  controversy  were  a  part  of  the 
school  lauds  ot  the  state  and  are  known  as 
section  66,  In  the  name  of  Beaty,  Seale  & 
Forwood,  and  section  62,  In  the  name  of  J. 
H.  Gibson.  The  southwest  corner  of  sectton 
06  connects  with  the  northeast  corner  of  sec- 
tion 91  in  the  name  of  3.  H.  Gibson,  wliicfa 
is  also  a  school  section.  The  northwest  cor- 
ner of  section  62  also  connects  wltb  the 
southeast  corner  of  the  latter  section.  But 
neither  section  66  nor  section  62  touch  any 
other  survey  of  school  lands  the  title  to 
which  remained  In  the  state.  We  will  state 
the  transactions  which  resulted  In  this  coa- 
troversy  as  nearly  in  the  order  of  time  as 
may  be  practicable.  In  1883  section  94  was 
regularly  sold  by  the  commlsshmer  to  one 
Priest;  but  in  1895,  by  a  decree  of  the  dis- 
trict court  in  a  suit  brought  by  the  state,  the 
right  of  the  purchaser  was  declared  forfeited 
for  the  nonpayment  of  interest  A  copy  of 
that  decree  was  filed  In  the  land  office  on  the 
22d  day  of  August  of  that  year.  On  the  10th 
day  of  the  same  month  the  relator  appHed 
for  a  lease  of  sections  62  and  66  fw  the  term 
of  10  years.  They  were  awarded  to  him  as 
lessee  and  his  lease  was  kept  in  good  stand- 
ing up  to  August  14, 1900.  In  Jun^  1900^  re- 
lator made  application  to  purchase  section 
66,  and  in  July  of  the  same  year  he  applied 
also  to  purchase  section  62.  In  his  applica- 
tions he  complied  bi  all  respects  with  Uie 
law  for  the  sale  of  "isolated  and  detached" 
sections  of  school  lands.  Th^  were  filed 
In  the  land  office  on  the  16th  day  of  June  and 
the  8th  day  of  July,  respectively,  and  the 
lands  were  awarded  to  him  by  the  ctHomis- 
^ner  then  In  t^ce;  section  66  on  the  28th 
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day  of  July  and  section  62  on  the  27th  day 
of  Augast,  all  In  the  same  year.  At  the 
time  of  these  awards  the  map  in  the  land  of- 
fice had  vpon  section  M  the  maA  "F.  14140," 
'Which,  according  to  the  practice  In  the  land 
office,  referred  to  the  file  number  of  the  pa- 
pen  relath^c  to  the  section,  and  was  intend* 
ed  to  show  that  the  section  had  been  sold 
to  a  purcliaser  under  the  statotes  for  the 
-  Bale  of  the  school  lands,  but  did  not  show 
that  the  title  had  ever  passed  oat  of  the 
state.  This  mark  was  placed  upon  the  map 
in  1SS3,  when  the  land  was  first  sold.  It  also 
appears  that  in  the  abstracts  of  lands  sub- 
ject to  taxation  furnished  by  the  Commis- 
sioner of  the  General  Land  Office  to  the  as- 
sessors of  the  counties  from  the  year  ending 
December  81,  1885,  and  for  each  snccesslTe 
year  thereafter  to  and  Including  the  year 
1900,  section  04  was  entered  as  having  been 
sold  to  Priest.  On  the  30th  of  August,  1895, 
after  the  sale  of  section  94  to  Priest  was 
forfeited,  and  a  certified  copy  of  the  Judg- 
ment of  forfeiture  bad  been  filed  tn  the  land 
office,  it  was  leased  to  one  Penr  Growell  for 
the  term  of  five  years.  Go  August  6,  1900, 
one  Wilkinson,  as  andfnee  of  this  lease, 
made  application  to  pcrchase  the  survey  as  a 
detached  section,  and  his  application  was  ac- 
cepted, and  the  land  awarded  to  blm.  Har- 
Ing  paid  the  purchase  money  in  full  on  Feb- 
ruary 14,  1902,  a  patent  therefor  was  Issued 
tc  him.  On  the  9th  day  of  March,  1908,  the 
respondent  Terrell,  as  Commissioner  of  the 
General  Land  Office,  canceled  each  of  the 
sales  made  to  relator  1^  hia  predecessor  in 
office- 
It  therefore  appears  from  the  facts  stated 
that  at  the  time  that  the  relator  made  his  re- 
spective applications  to  purchase  the  two 
sections  of  land  In  controversy  and  at  the 
time  they  were  respectively  awarded  to  hfm 
section  94,  which  was  the  connecting  link  be- 
tween sections  62  and  66,  had  been  sold  by 
the  commissioner  under  the  terms  required 
by  the  statute,  but  that  the  Inchoate  title 
thus  acquired  by  the  purchaser  had  been 
annnlled  by  a  Judicial  forfeiture  for  his  fail- 
ure to  comply  with  the  obligation  of  his  con- 
tract, and  that  that  section  bad  become  again 
a  part  of  the  state's  school  lands.  As  we 
understand  the  position  of  relator,  It  is  not 
claimed  that  at  the  time  the  lands  were 
awarded  to  him  they  were  In  fact  detached. 
It  Is  Insisted,  however,  that,  since  the  Leg- 
islature has  invested  the  Commissioner  of 
the  General  Land  Office  with  the  power  to 
sell  the  'isolated  and  detached"  sections  of 
school  lands  In  certain  counties,  of  which 
51  enard  Is  one,  the  duty  Is  necessarily  devolv- 
ed upon  him  to  determine  in  the  first  in- 
stance what  sections  are  so  isolated  and  de- 
tached; and  that  when  he  has  determined 
that  question,  and  made  a  sale  accordingly, 
his  decision  is  conclusive  upon  the  matter. 
It  is  a  well-recognized  role  that  where  an 
c^cer  Is  empowered  to  determine  a  question 
of  fact  In  the  absence  of  some  prorision  of 


law  for  a  revision  of  his  ruling  his  decision 
la  binding  upon  the  courts.  But  does  the 
case  before  as  fall  under  that  rule?  The 
statute  In  question  Is  In  these  words:  "And 
all  sections  and  fractions  of  sections,  In  all 
couutles  organized  prior  to  the  first  day  of 
Januaiy,  1875,  except  El  Paso,  Presidio  and 
Pecos  counties,  which  sections  are  isolated 
and  detached  from  other  public  lands,  may 
be  sold  to  any  purchaser,  except  to  a  corpora- 
tion, without  actual  settlement,  at  one  dol- 
lar per  acre,  upon  the  same  terms  as  other 
public  lands  are  sold  under  the  providons  of 
this  chapter."  2  Batts'  Rev.  8t  1895.  art 
421Sy.  This  does  not  in  express  terms  au- 
thorize the  Commissioner  of  the  General 
Land  Office  to  detwmine  what  sections  were 
detached  and  what  were  not.  Bat  it  is  Ime 
that,  In  order  to  exercise  the  authority  con- 
ferred by  this  provision,  the  commlraioner 
must  first  satisfy  himself  that  the  land  Is 
detached.  But  were  the  drcumstances  under 
which  this  fact  was  to  be  ascertained  such 
as  would  Indicate  that  the  Le^latnre  con- 
templated that  In  ascertaining  the  fact  he 
Should  act  In  a  quasi  Judicial  capacity,  rather 
than  In  that  of  a  ministerial  officer?  The 
distinction  between  the  ministerial  and  Judi- 
cial functions  of  executive  officers  Is  thus  de- 
fined by  Mr.  Justice  Wheeler  in  the  case  of 
the  Commissioner  v.  Smith,  5  Tex.  479:  "The 
distinction  between  ministerial  and  Judicial 
and  other  official  acts  seems  to  be  that  where 
the  law  prescribes  and  defines  the  duty  to 
be  performed  with  such  precision  and  cer- 
tainty as  to  leave  nothing  to  the  exercise  of 
discretion  or  Judgment,  the  act  Is  ministerial; 
but  where  the  act  to  be  done  Involves  the  ex- 
ercise of,  dtecretion  or  Judgment  In  deter- 
mining whether  the  duty  exists.  It  Is  not  to 
Ik  deemed  merely  ministerial."  When  the 
act  to  question  was  passed  most  of  the 
school  lands  had  been  surveyed.  The  sur- 
veys had  been  delineated  upon  maps  which 
were  kept  to  the  General  Land  Office.  The 
sales  were  also  made  through  that  office, 
and  the  papers  and  records  pertalntog  to 
such  were  held  there  on  deposit.  All  tlie 
commissioner  was  called  upon  to  do  in  or- 
der to  ascertain  what  lands  were  In  fact 
detached  and  subject  to  be  sold  under"  the 
statute  was  to  refer  to  the  maps  and  the  rec- 
ords on  file  to  Ills  office.  Most  duties  that 
executive  offlcors  are  calied  upon  to  perform 
are  dependent  upon  the  existence  of  one  or 
more  facts;  and  very  few  occur  in  which  a 
fact  can  be  more  readily  ascertained  by  an 
officer  in  charge  of  a  department  of  the  state 
government  than  the  fact  that  a  section  of 
school  land  has  become  "Isolated  and  detach- 
ed." Certainly  the  statute  quoted  does  not 
expressly  confer  any  quasi  Judicial  authority 
upon  the  commissioner  to  determine  the 
question;  nor  do  we  think  that,  under  the 
circumstances.  Is  any  such  authority  to  be 
Implied. 

Let  us  suppose  tlut  the  sections  to  con- 
troversy had  been  to  fact  detoched,  and  the 
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£act  dearly  appeared  by  the  map  and  records  r 
in  tbe  land  office,  and  an  applicant  bad  made 
application  aa  required  by  the  statute  for 
their  purchase,  and  that  the  commissioner 
had  rejected  the  application.   It  seems  to  as 
that  npon  a  proper  proceeding  for  a  writ  of 
mandamus  to  compel  blm  to  accept  tbe  ap- 
plications this  court  would  not  hesitate  to 
grant  the  relief  sought.   The  fact  that  tbe 
lands  appeared  upon  the  abstracts  furnished 
the  assessors  of  taxes  as  having  been  sold 
can,  In  our  opinion,  make  no  difference. 
Tbe  purpose  of  furnishing  these  abstracts 
was  merely  to  Inform  the  iissessors  what 
lands  were  subject  to  taxation.   They  were 
not  made  out  for  the  guidance  of  prospective 
purchasers.    It  is  plain  that  in  this  case 
the  commissioner  Inadvertently  made  a  mis- 
take, and,  acting  upon  the  belief  that  the 
land  had  been  detached,  accepted  the  rela- 
tor's applications  to  purchase.   Mistakes  of  e 
like  character  are  not  Infrequent,  and  are 
perhaps  in  a  measure  unavoidable.    Tbe  , 
cases  which  are  brought  to  this  court  show  j 
that  in  such  case  It  is  the  practice  in  the  i 
land  office  for  the  commissioner  to  correct- 
his  mistake  by  rescinding  his  previous  ac- 
tion, and  where  he  has  erred  lu  mnkiug  . 
a  sale  to  cancel  his  award.   This  seems  to  ; 
us  a  legal  and  proper  practice,  and  that,  ' 
when  the  mistake  Is  discovered,  the  duty  may 
be  performed  either  by  the  officer  who  made 
it  or  by  bis  successor  in  office.    For  these 
reasons,  we  think'  the  mandamus  to  rein-  | 
state  tbe  relator  as  a  purchaser  of  tbe  two  ' 
sections  of  land  in  controTersy  staonld  not  be  ' 
awarded.  I 

The  relator  further  avers  that  at  the  time  | 
he  made  bis  applications  to  purchase  sections 
00  and  62  he  was  tbe  owner  of  and  resided 
upon  another  survey  of  land;  that  these  sec-  , 
tioDS  were  within  a  radius  of  five  miles  of  i 
^ucb  survey;  and  prays  that,  in  tbe  event  \ 
that  these  lands  In  controversy  were  not  ' 
legally  sold  as  detached  lands,  he  be  held  a 
purchaser  as  on  actual  settler.   It  Is  suffl- 
clent,  In  answer  to  this  prayer,  to  say  that 
in  order  to  have  entitled  him  to  purchase  as 
an  actual  settler,  bis  applications  should 
have  been  placed  on  that  ground,  and  in  his 
affidavit  he  should  have  made  oath  as  to  tbe 
fnets  of  bis  ownersh^  of  and  residence  np- 
on his  home  survey.  This  was  not  done. 
Therefore,  although  he  may  have  been  com- 
petent to  purchase  as  an  actual  settler,  not 
having  applied  to  purchase  as  such,  be  ac- 
quired no  right  by  his  applications  unless  the 
lands  were  In  fact  detached. 

It  also  appears  by  tbe  allegations  of  the 
petition  and  answer  that  after  the  relator 
was  accepted  as  a  purchaser  section  94  was 
applied  for  by  one  Wilkinson  as  a  purchaser, 
and  that  It  was  awarded  and  patented  to  him. 
But  It  also  appears  from  the  answer  that 
section  94  was  sold  to  Wilkinson  as  a  de> 
tached  section,  upon  the  theory  that  sections  '• 
es  and  62  bad  been  legally  sold.  This  we  j 
hold  was  not  correct,  and  that,  therefore,  the  I 


sale  of  section  94  was  not  valid,  aud  did  not 
detach  the  other  two  sections  with  which  It 
was  connected.  Besides,  we  think  that  the 
rule  announced  in  Hazelwood  v.  Rogan,  S5 
Tex.  295,  67  S.  W.  80,  in  reference  to  prema- 
ture applications  to  purchase,  would  hardly 
apply  to  the  facts  of  this  case.  In  that  case 
the  application  was  made  a  very  short  time 
before  the  land  was  on  the  market,  and  the 
award  was  made  after  tbe  land  became  sub- 
ject to  sale,  and  before  any  Intervening  right 
bad  accrued.  Here,  when  tbe  appllcatlan 
was  accepted  and  the  award  was  made,  the 
land  was  not  detached,  and  was  not  aabject 
to  sale  as  such. 

It  Is  also  claimed  that— In  case  the  sales  to 
relator  should  be  held  void— since,  at  the 
time  of  relator's  attempt  to  purchase  the 
land  in  controversy,  they  were  leased  to  him 
for  the  term  of  10  years  extending  from  Au- 
gust 10,  189S,  and  the  lease  was  in  good 
standing,  and  since  the  purchase  money  paid 
by  him  is  sufficient  to  cover  tbe  accrued 
rents,  tbe  money  should  be  applied  to  the 
rent,  aud  he  should  be  reinstated  as  lessee. 
Where  a  lessee  of  the  public  free  school 
lands  before  the  expiration  of  his  lease  has, 
with  tbe  concurrence  of  the  commissioner, 
attempted  to  renew  and  extend  his  lease  for 
an  additional  term  of  years,  we  have  held 
that  the  attempted  new  lease  is  invalid; 
but,  where  the  rents  paid  under  the  attempt- 
ed lease  are  suffideut  to  keep  the  old  lease 
in  good  standing,  they  will  be  applied  to  tbe 
valid  lease,  and  the  rights  of  tbe  lessee  there- 
under preserved.  Such  Is  not  tbe  case  be- 
fore us.  Here,  since  bis  attempted  purchase, 
tbe  relator  has  paid  no  rents;  and  we  are 
of  opinion  that  the  Commissioner  of  the  Gen- 
eral Land  Office  has  no  right  or  authority  to 
apply  the  purchase  money  paid  by  him  to  the 
satlsfoction  of  tbe  rents  that  would  hare  ac- 
crued bad  the  lease  remained  In  force. 

Our  conclusion  Is  that  the  writ  of  manda- 
mus should  be  refused,  and  It  Is  accordingly 
so  ordered 


Ex  parta  PAB30NS. 
(Court  of  CMminal  Appeals  of  Texas.  Jan.  27. 

1904.) 

HABBA8  CORPUS— ARREST  PENDING  APPEAL 

PROM  CONVICTION. 

1.  Where  one  was  convicted  in  county  court 
and  fined  less  than  $100,  and.  after  giving  notice 
of  appeal  and  recognizance,  was  arrested  nndei 
a  capias  pro  fine  iesued  on  the  theory  Uiat  tiie 
appealed  case  would  be  dismissed  tot  want  of 
jurisdiction,  be  will  be  discharged  on  habeas 
corpus  proceediogB. 

Original  application  by  Nelson  Parsons  for 
a  writ  of  habeas  corpus.  Relator  discharged. 

Callicntt  &  Call  rnd  Ballew  ft  Wheeler, 
for  relator.  Howard  Martin,  Aast  Atty. 
Gen.,  for  the  Stote. 

DAVinsOM,  p.  J.  TUfl  la  an  original 
writ  of  habeas  coEpna  before  tbli  court  Ai>- 
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pUcant  wu  conTicted,  and  appetled  from 
coxiTlctlon  In  the  corporation  court  to  the 
county  court;  where  be  ma  again  conricted; 

floe  aasessed  being  tesi  than  flOO.  No- 
tice of  appeal  was  given  to  this  covrt,  and 
tiecognlsance  taken.  Bnbsequently  he  was 
arreated  nnder  capias  pro  ilne  pending  his 
appeaL  In  Cac^  tiie  appeal  has  not  yet  been 
dlc^posed  of  by  this  conrt  The  capias  pro 
flzie  iras  Issned  and  applicant  arrested  on 
tlie  theovy  that  the  anxnled  case  wonld  be 
cUemlBsed  for  want  of  jurisdiction  In  this 
conrt  The  ofllcen  of  tbe  county  a  quo  can- 
not determine  the  Jurisdiction  of  this  conrt; 
or  when  It  attaches.  This  conrt  will  dedde 
its  own  Jnrisdlctlon,  or  when  It  attadiea. 
The  relator  la  discharged. 


Ebt  parte  FBEGDMAN. 

(Cooxt  of  Crimhial  Appeals  of  Texaa.  Jan.  27, 

1904.) 

HABBAi  OOKPUB^UIRIIBT  PBNDIHO  APFBUi 
ntOH  CONVICTION. 

1.  Where  one  was  cODTlcted  In  coaoty  coart 
and  fioed  |25,  and,  after  giving  recognizance 
and  nodce  of  ai^aL  was  arretted  under  a 
capias  pro  fine,  be  will  be  discharged  on  habeas 
corpus  proceediuga,  thou^L  tlie  amonat  of  the 
fine  did  not  authorize  an  appeal. 

Original  appUcaticm  by  Ala  Freedman  for 
writ  of  habeas  corpus.   Belator  discharged. 

Cftlllcutt  ft  Gall  and  Ballew  A  Wheeler, 
for  relator.  Howard  Martin.  Aast  Atty. 
Gen.,  for  the  State. 

BBOOES,  J.  Relator  filed  an  ara>Ilcation 
tor  tbe  writ  of  habeas  corpns,  which  waa 
granted,  and  nmde  retnmaUe  befbre  the 
court  at  the  preaent  term.  The  bond  was  fix- 
ed at  the  snm  of  9100:  By  the  agreed  state- 
ment of  HctB  tt  fa  made  to  appear  that  com- 
plaint waa  filed  against  Altst.  Freedman  In 
tbe  corpcwfttton  court  of  the  dty  of  Corslcana, 
charging  him  with  a  vlolatton  of  the  Sunday 
law.  Belator  waa  c<mvlct8d,  and  appealed 
to  the  county  court  The  coonty  court  refus- 
ed to  dismiss  the  appeal,  holding  that  the  cor^ 
poratlon  conrt  had  jurisdiction  to  try  the 
case  originally;  and  the  trial  in  the  county 
court  resulted  in  the  cimvlctlon  of  relator, 
his  fine  being  assessed  at  the  sum  of  $25 
and  costs.  Relator  filed  his  motions  in  ar- 
rest of  Judgment  and  for  new  trial,  which 
were  overruled.  Thereupon  be  gave  notice 
of  appeal  to  the  Conrt  of  Crimhial  Appeals, 
and  entered  Into  recognizance  upon  the  Slat 
day  of  January,  1003.  On  the  80th  day  of 
NorembOT,  180S,  alias  capias  pro  fine  Issued 
from  tbe  county  court,  and  was  placed  In 
tbe  bands  of  tbe  sheriff;  and  relator  was 
taken  m  costody  of  said  oflScer,  bnt  was  not 
actually  Imprisoned,'  though  restrained  of 
hfs  liberty  and  held  subject  to  the  order  of 
said  sheriff  pending  bis  application  for  the 
writ  of  habeas  corpus.  When  the  writ  waa 
granted,  relator  gave  bond,  aa  abore  stated. 


Under  the  statutes  authorizing  appeals  to  thia 
court,  the  Judgment  of  the  conn^  conrt  waa 
final,  and  no  valid  recognizance  could  be  en- 
tered by  the  county  court  since  the  amount 
of  the  fine  waa  not  such  as  autbwized  an  ap- 
peal to  this  court  There  being  no  authority 
tor  an  appeal,  In  the  very  nature  of  things 
there  could  .be  no  valid  recognizance  uttered 
Into.  Then,  If  there  la  no  valid  recogmsance, 
It  necessarily  follows  that  tbe  alias  capiaa 
pro  fine  waa  proper  to  collect  the  fine  and 
Gosto  adjudged  against  relator. 

Tbe  above  are  tbe  views  of  the  writer. 
However,  a  majority  of  the  court  hold  that 
after  notice  of  lyppeal,  and  the  trial  conrt 
has  caused  appelant  to  enter  into  re<»^- 
zance,  the  trial  court  loses  Jurisdiction  orer 
the  caae.  Consequently  th«  capiaa  pro  fine 
was  impn^ierly  issued.  See  Nelson  Parsons' 
Case  aust  decided)  78  6.  W.  B02.  It  follows 
from  the  opinion  of  the  majority  on  tbe  Ques- 
tion of  arrest  which  Is  solely  under  considera- 
tion now,  fliat  relator,  being  illegally  arrested, 
inasmuch  as  be  had  entered  Into  recogni- 
zance and  given  notice  of  appeal  Is  entitled 
to  his  discharge.  Wben  the  record  showing 
he  has  entered  Into  recognizance  comes  be- 
fore us  on  appeal,  we  will  pass  on  the  ques- 
tions Involved. 

The  relator  la  accordingly  discharged. 


ROSS  V,  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  27, 
1904.) 

RAPE— ASSAULT  WITH  INTBNT— FORC». 
1.  The  tottx  used  by  one  requesting  loter- 
course,  with  a  thmat  to  injure  if  it  he  refused, 
he  at  the  time  having  hold  of  her  hand,  bnt  do- 
ing notliing  on  ber  refDsal,  though  he  had  op- 
portunity, la  not  sufficient  to  show  Intent  to  use 
aoiUcieot  force  to  ovetcome  all  resistance^  nec- 
easary  for  a  convlctioD  of  assault  with  Intent  to 
rape. 

Appeal  from  District  Court  Mllam  Coun- 
ty; J.  C.  Scott  Judge. 

Miles  Boss  appeala  from  a  conviction.  Re- 
versed. 

Wallace  &  Camp,  tat  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  tor  the  Stote. 

HENDERSON.  J.  Appellant  was  convict- 
ed of  assault  with  intent  to  commit  rape, 
and  his  punishment  assesBed  at  confinement 
in  the  penitentiary  for  a  term  of  10  years. 

The  only  question  to  be  contidered  Is  the 
sutHciency  of  the  evidence  to  sustain  tbe 
verdict.  An  examination  of  the  record  dis- 
closes without  controversy  that  appellant 
was  under  14  years  of  age  at  the  time  of 
the  alleged  assault.  The  Judge  instructed 
the  Jury  that  they  could  not  convict  appel- 
lant of  an  assault  with  intent  to  rape  if  they 
found  he  was  under  14  years  of  age.  How- 
ever, the  Jury  seemed  to  have  disregarded 
the  instruction  of  the  court  and  the  uncon- 
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tradlcted  eTidence  In  the  case.  Evidently, 
uuder  sucb  clrcumetances.  the  court  should 
have  awarded  appellant  a  new  trial.  Fur- 
ther than  tbia,  It  does  not  occur  to  us  that 
the  record  shows  the  use  of  sufficient  force 
to  have  authorized  the  Jury  to  convict  ap- 
pellant of  an  assault  with  Intent  to  commit 
rape.  The  law  requires,  before  the  Jury  can 
convict  appellant  of  this  character  of  of- 
fense, they  must  find  that  he  Intended  to 
Use  sufficient  force  to  overcome  all  resistance. 
As  far  as  we  are  advised  from  the  record, 
all  that  appellant  did  was  to  ask  prosecu- 
trix to  copulate  with  him.  He  seems  to  have 
had  her  by  the  hand  at  the  time  he  made 
the  request.  He  told  her,  in  this  connection, 
if  she  did  not  consent  be  would  kill  her;  hut 
as  soon  as  she  objected  and  screamed  he 
made  no  further  attempt,  although  he  ap- 
pears to  have  had  ample  opportunity  to  have 
at  least  made  further  attempt  to  accomplish 
his  purpose  by  the  use  of  force,  as  no  one 
was  near  at  the  time,  the  nearest  persons  be- 
ing her  brothers,  who  were  some  three- 
fourths  of  a  mile  away.  Under  the  decisions 
of  this  court  the  force  used  was  not  suffi- 
cient to  manifest  his  determination  and  Bi>e- 
clflc  intent  to  have  intercourse  with  prose- 
cutrix at  all  hazards.  Jim  Dlna  r.  State  (de- 
cided at  present  term)  78  S.  W.  229,  and  au- 
thorities there  dted. 

The  Judgment  Is  leversed,  and  the  cause 
remanded. 


WATSON  T.  STATE. 

rCoiirt  Of  Criminal  Appeals  of  Toaa.  Jan.  37, 
1904.) 

DRUGOIST— SAUl  OF  LIQUOR  rOB  UBDIOINAL 
PURPOSES— PATENT  HBDIGIMBS. 
1.  Pen.  Code  1885,  arts.  406,  406,  prohibiting 
any  person  not  a  qaalified  pharmadfit  from  com- 
pounding or  retailing  mediclnaB,  do  not  apply 
to  sales  of  liqaor  on  prescription  of  physicians 
under  a  license  talien  oat  for  that  parpoas,  or 
to  sales  of  patent  medicines  and  pills. 

Appeal  from  Hunt  County  Court;  E.  H. 
Newton,  Judge. 

D.  N.  Watson  was  conrlcted  of  compound- 
ing and  retailing  medldnea  withont  being  a 
qualified  pharmacist,  and  appeals.  Revers- 
ed. 

Howard  Martin,  Asst  Atty.  Geo.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  compounding  and  retailing  medicines 
without  then  and  there  being  a  qualified  phar^ 
maclst,  and  continuing  that  business  without 
having  been  examined  by  a  qualified  board 
of  pharmacists  and  obtaining  a  certificate 
etc.  The  statute  imder  which  he  was  con- 
victed Is  article  466,  Pen.  Code  1805,  which 
provides:  "Any  person  not  a  qualllled  phar- 
macist, but  who  continues  to  compound  pre- 
scriptions or  retail  medicines  without  com- 
plying with  this  law,  shall,  upon  the  first  con- 
viction, be  senteni»d  to  pay  a  fine  of  not  less 


than  fifty  nor  more  than  one  hundred  dol- 
lars," etc.  Article  455.  Id.,  reads:  "It  shall 
be  unlawful  for  any  person,  unless  a  qual- 
ified pharmacist  within  the  meaning  of  this 
law,  to  open  or  conduct  any  pharmacy  or 
store  for  compounding  medicines,  or  for  any 
one  not  a  qualified  pharmacist  to  prepare 
physicians'  prescriptions  or  compound  med- 
icines, except  under  the  direct  supervision 
of  a  qualified  pharmacist  as  hereinafter  pro- 
vided." The  sale  occurred  in  Greenville, 
which  was  a  town  of  more  than  1,000  inhab- 
itants, and  local  option  was  in  force  in  the 
entire  county  of  Hunt  The  facts  show  that 
appellant  was  engaged  In  the  business  of 
selling  whisky  upon  prescription  of  physi- 
clans  in  the  town  of  Greenville,  Hunt  conn- 
ty,  under  a  license  taken  out  for  that  pur- 
pose; and  that  be  sold  on  December  1,  1902, 
on  a  prescription,  one  quart  of  whisky.  The 
prescription  was  regular  on  Its  face,  etc.  In 
addition  to  this,  he  only  sold  patent  med- 
icines and  pills.  It  Is  contended  that  the 
evidence  does  not  show  a  violation  of  the 
statute.  This  contention  is  correct  The 
statute  under  which  he  was  Indicted  has  no 
application  to  this  sort  of  case.  In  the  sale 
of  whisky  upon  prescription  it  Is  not  neces- 
sary to  compound  any  medicines  or  drugs, 
nor  was  this  law  ever  Intended  to  apply  to 
such  character  of  sales  on  prescription. 

The  Judgment  is  rereraed.  and  tbe  canae 
remanded. 


SANCHBZ  V.  8TATSL 

(Court  (tf  Ciinilnal  Appeals  of  Tena.  Jan.  27, 

1904.) 

ORIHINAL  LAW  —  UURDBR  —  SVIDBHCB  —  COM- 
FEBSIONa-TRIAI^-OONTIKUANCa  —  APPEAL  — 
STATEMENT  OF  FACTS  —  BSTTLEKSNT  OP 
BILL  OF  EXCEPTIOH 

1.  OvezmUng  an  application  for  eonSnnance 
In  a  criminal  case  cannot  be  reviewed  on  anieal 
where  the  record  contafais  no  statement  of  facts. 

2.  The  court's  action  in  refosing  to  delay  a 
trial  for  moidw  until  he  bad  signed  a  bill  of 
exception  to  the  introduction  of  defendant's 
written  confMrion  was  not  error,  where  counsel 
had  taken  considerable  of  the  coorf  s  time  is 
preparing  the  bill,  and,  though  he  excepted  to 
the  court's  action,  save  no  reason  for  the  ex- 
ception, and  the  bill  was  examined  and  signed 
ag  early  as  practicable,  and  many  of  the  by- 
standers at  the  trial  were  accessible  to  connael 
for  consultation, 

3.  Where,  on  a  trial  for  murder,  the  state's 
testimony  that  written  confessions  of  the  de- 
fendant were  voluntary  is  controverted  by  de- 
fendant's testimony,  they  are  admissible^  sob- 
Ject  to  a  proper  charge  by  the  court 

4.  That  an  indictment  of  an  accessory  to  a 
murder  stated  that  the  deceased  was  choked 
death  by  the  i»incipal  does  not  render  invalid 
an  indictment,  returned  the  following  iaj,  char- 
ging the  principal  with  the  killing  by  Srara, 
means,  and  manner,  and  by  instruments  to  the 
grand  jurors  unknown." 

Appeal  from  District  Court.  Frio  Connty; 
B.  A.  Stevens.  Judge. 

Jose  Sancbea  was  convicted  of  murder  In 
the  flrat  d^ree,  and  amteala.  Afilnned. 
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£.  B.  I^e,  for  appellant  Howard  Mar- 
tin,  ABBt  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
morder  in  the  first  degree,  and  bis  punish- 
meat  assessed  at  confinement  In  tbe  peniten- 
tiary for  life. 

Tbere  is  no  statement  of  facts  in  tbe  rec- 
ord. By  bill  of  exception  No.  1,  appellant  in- 
sists that  tbe  court  erred  in  OTermllng  bis 
application  for  continuance.  In  tbe  absence 
of  the  facta,  thlg  bill  cannot  be  reviewed. 

By  bill  No.  2,  appellant  insists  tbe  court 
erred  in  sustaining  the  state's  exception  to 
tbe  introduction  of  tbe  original  petition  In  tbe 
case  of  Gregorla  TTorrea  t.  Margarlto  Torres. 
At  tbe  time  said  testimony  was  offered, 
couns^  Informed  tbe  court  tbat  be  proposed 
to  prove  by  a^les  tbat  Gregorla  Sanchez 
couti-Acted  tbe  loathsome  disease  of  ^hllls 
from  her  fwmer  husband,  Uargarlto  Torres, 
and  tbat  was  one  of  the'  issues  in  the  ciTil 
suit;  and  another  Issue  was  that  Uargarlto 
Torres  debauched  tbe  sister  of  Gregorla, 
'aged  14  years,  and  cohabited  wltb  her.  The 
explanation  of  the  court  to  tbe  biU  states  in 
substance  tbat  no  testimony  was  offered  by 
the  state  on  tbe  trial  of  tbe  case  that  ren- 
dered or  could  possibly  render  this  testimony 
admissible. 

Bill  No.  S  complahiB  that,  when  the  state 
offered  what  it  claimed  to  be  the  TOlnntary 
written  confession  of  defendant,  his  counsel 
objected  to  Its  introduction,  and  asked  time 
to  prepare  his  bill.  The  court  granted  coun- 
sel time  to  prepare  the  bill,  and  he  immedi- 
ately thereafter  presented  tbe  same  to  tiie 
court,  BtatiDg  that  he  desired  the  same  sign- 
ed by  the  court  with  as  little  delay  as  possi- 
ble, for  the  reason  that  tbe  bystanders  who 
had  heard  the  statements  and  tbe  court's 
ruliog  thereon  would  disperse,  and  tbe  de- 
fendant be  prejudiced  In  his  rights.  Which 
last  request  the  court  overruled,  stating  that 
be  had  10  days  of  the  term  In  which  to  sign 
the  same;  and  also  overruled  appellant's  re- 
quest that  he  delay  tbe  trial  until  he  signed 
the  same,  and  directed  the  trial  to  proceed. 
The  court  appends  this  qualification:  "De- 
fendant's counsel  had  consumed  a  considera- 
ble portion  of  the  court's  time  in  the  pre[)ara- 
tlon  of  his  bill  of  exceptions,  and,  when  he 
presented  it  and  requested  that  proceedings 
be  further  delayed,  the  court  stated  he  would 
examine  it  as  early  as  convenient,  but  would 
not  then  further  delay  tbe  proceedings  of  the 
court  for  that  purpose.  Defendant's  counsel 
did  except  to  the  ruling  of  the  court,  but  he 
said  nothing  about  bystanders,  nor  did  he 
give  any  reason  for  his  exception;  and  the 
court  did  examine  said  bills  of  exception  as 
early  as  practicable,  and  there  are  many  of 
tbe  bystanders  residing  In  Pearsall  who  are 
accessible  to  defendant's  counsel,  and  he 
could  consult  them  if  he  wishes  to."  We  do 


not  think  tbere  was  any  error  in  the  ruling 
of  the  court 

Bill  No.  4  compIatoB  tbat  the  court  erred 
In  admitting  In  evidence  tbe  several  written 
confessions  of  appellant  The  proper  predi- 
cate for  the  introduction  of  this  testimony, 
as  shown  by  the  bill,  was  laid  by  the  state. 
However,  this  predicate  is  seriously  contro- 
verted by  the  defendant;  that  is,  the  testi- 
mony of  tbe  state  shows  that  the  statements 
were  voluntary,  and  the  testimony  of  the 
defendant  perhaps  tends  to  show  the  con- 
verse. This  condition  would  not  per  se  ren- 
der  the  statements  Inadmissible,  but  under 
various  decisions  of  this  court  the  state- 
ments would  be  admissible.  Where  there  is 
an  Issue  as  to  whether  or  not  the  confession 
is  voluntary,  that  Issue  should  be  presented 
by  the  court- in  a  pr<ver  charge  to  the  Jury. 
However,  appellant  does  not  Insist  either  by 
bill  or  motion  for  new  trial,  that  the  court's 
chaise  Is  erroneous  In  this  respect  l»it  mere-  > 
ly  objects  to  the  introduction  of  tbe  state- 
ment ThOTe  was  do  errw  In  tiie  ruling  of 
the  court 

BUI  of  exceptions  No.  5  shows  that  appel- 
lant offered  a  certified  copy  of  the  Indictment 
returned  against  Leandre  Gulterres  by  tlic 
grand  Jury  of  La  Salle  county  on  September 
9.  1001,  and  No.  902  on  the  docket  of  said 
district  court  styled  "State  of  Texas  v. 
Leandre  Gulterres,  charged  with  the  offense 
of  accessory  to  murder."  Whereupon  the 
state's  counsel  objected  to  the  introduction 
of  said  certified  copy,  on  the  ground  that  II 
was  immaterial,  irrelevant  and  foreign  ta 
any  Issue  In  the  case  on  trial.  The  court 
siutalned  the  exceptkm.  Tbe  bill  at  excep- 
tions does  not  show  any  purpose  or  reason 
for  the  introduction  of  the  testimony.  Hgw- 
ever,  were  we  permitted  to  consult  the  mo- 
tion In  arrest  of  Judgment  we  find  that  the 
indictment  offered  in  evidence  charged  that 
deceased  was  choked  to  death  by  defendant 
and  that  Leandre  Gulterres  was  An  acces- 
sory thereto,  whereas  the  Indictment  against 
appellant  charges  the  killing  was  done  by 
"ways,  means,  and  manner,  and  by  instm.' 
ments  to  the  grand  Jurors  unknown."  The 
Indictment  against  this  defendant  was  re- 
turned  September  10th,  whereas  the  Indict- 
ment against  the  accomplice  was  returned 
September  9,  1901.  Appellant  reasons  from 
this  fact  ttiat  tbe  grand  Jury  did  know  tbe 
manner  and  means  of  the  death  of  deceased, 
and  the  Indictment  should  have  so  charged. 
We  do  not  think  it  follows  from  said  facta 
that  this  was  true.  The  court  did  not  err  in 
refusing  to  grant  motion  In  arrest  of  Judg- 
ment on  this  account 

Tbe  other  grounds  of  title  motion  for  new 
trial  cannot  be  reviewed  In  tbe  absence  of 
the  facts. 

Xo  reversible  error  appearing  in  the  rec- 
ord, the  Judgment  is  afllrmed. 


Digitized  by 


Google 


606 


78  SOUTHWESTBBN  BBPOBTSa. 


(Tex. 


McCAATY  T.  STATBL 

(Court  of  Criminal  Appeals  ot  Texas.  Jan.  27, 
1904.) 

THBFT-OONVBRSION  OF  BAILBD— INDICTMENT 

— BUiL  OP  KKcapnoNB. 

1.  An  Indictment  under  Pen.  Code  1805,  art. 
877,  making  conversion  by  a  bailee  theft,  al- 
leging that  defendant  having  possession  of  two 
horsea^  then  and  there  the  property  of  Q.  by  vir- 
tue of  hii  contract  of  hiring  with  W.,  who  was 
acting  for  Q.  aa  agent»  did,  wltbont  the  con- 
sent of  (t.,  convert  me  same,  is  defective  in  not 
directly  and  positively  alleging  that  W.  was 
duly  authorized  by  G.,  and  in  not  alleging  ab- 
uence  of  consent  of  the  agent. 

2.  A  bill  of  exceptions  to  remarks  of  counsel 
should  be  either  f^auted  or  refused  outright, 
and  not  signed  with  the  qualidcation  that  the 
judge  was  unable  to  say  whether  the  remarks 
were  made. 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

C.  H.  McCarty  appeals  from  a  conviction. 
Reversed. 

Preston  Martin,  for  appellant  Job.  G. 
WUson,  Co.  Atty.,  and  Howard  Martin,  Aut 
Att7.  Qen..  f6r  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  two  horses,  and  bis  panlab- 
ment  assessed  at  conflnement  in  the  peniten- 
tiary for  a  term  of  four  years;  hence  this 
amoeal. 

The  couTlctlon  ma  uaxkx  article  877,  Pen. 
Code  189S,  which  makes  tbe  conversion  by 
a  bailee  tbeft  Appelant  made  a  motion  to 
quash  the  indictment  because  the  contract 
of  bailment,  tbat  is.  Its  particular  character, 
was  not  set  out  in  tbe  indictment;  and  be- 
cause tbe  .contract  of  bailment  was  not  dis- 
tinctly allied,  but  (miy  Inferentlally  stated; 
and  because  there  was  no  averment  of  want 
of  consent  on  the  part  of  the  person  hiring, 
to  wit,  Henry  Walkw.  In  reference  to  tbe 
first  proposition,  It  baa  been  htid  13iat  it  is 
not  necenary  to  allege  tbe  partlcalar  charac- 
ter <tf  bailment  Elton  v.  State,  40  Tex.  Cr. 
B.  S89;  60  8.  W.  879^  61  S.  W.  215. 

In  reference  to  tbe  second  objection  urged 
by  appeOant  we  note  that  he  relies  upon 
Smith  V.  State  (Tex.  Cr.  AppO  42  S.  W.  302. 
and  also  Elton's  Oaae,  supra.  An  examina- 
tion of  Smith's  Case  sliows  tbat  It  refers  to 
Calkins  v.  State,  84  Tex.  Or.  R.  251,  29  S. 
W.  1081.  In  the  latter  case  it  was  held  that 
the  Indictment  must  show  a  contract  of  bail- 
ment, and  must  all^e  with  whom  the  bailee 
contracted;  that  the  general  allegation  that 
the  property  was  held  by  virtue  of  a  contract 
of  bailment  by  the  accused  was  not  suffi- 
cient In  Smith's  Case,  supra,  It  was  held 
that  the  contract  and  the  parties  thereto 
must  be  directly  averred,  and  not  be  left  to 
inference^  Elton's  Case  recognizes  the  prin- 
ciple announced  In  Smith's  Csse,  hut  differ- 
entiated the  latter  from  the  former.  In  the 
Elton  Case  it  vras  alleged  Uiat  appellant  had 
possession  of  tbe  two  certain  horses,  and  tbe 
same  were  then  and  there  tiie  pxopoty  of 


Arthur  Cain,  and  the  possession  tbereof  had 
been  theretofore  acquired  by  tbe  aaid  Elton 
by  virtue  of  a  contract  of  hiring  and  borrow- 
ing made  by  said  Elton  with  one  D.  W.  May, 
who  was  tiiereunto  duly  authorized  by  ttie 
said  Arthur  Cain.  Then  tbe  vrant  of  con- 
sent to  tbe  conversion  by  both  said  Cain  and 
May  was  alleged.  Tbe  facts  of  tUa  case 
are  substantially  tbe  same  as  in  tlie  Wtra 
Case,  but  tbe  allegations  In  the  Indictment 
are  not  as  direct  and  positive.  In  this  case 
it  is  alleged  "that  appellant,  having  posses- 
sion of  two  hors^  then  and  tbere  tbe  prop- 
erty of  (me  Jobn  OUb^  by  virtue  of  his 
contract  of  hiring  with  one  Henry  Walker, 
who  was  acting  for  tbe  said  Jobn  Gllbot  as 
the  agent  and  employd  of  the  sold  Jobn  Gil- 
bert, did  then  and  there,  unlawfully  and 
without  the  consent  of  the  sold  John  Gilbert 
the  owner  thereof,  fraudulently  conviH^" 
etc.  It  ^rfll  be  aeen  tbat  in  tbe  present  In- 
dictment It  Is  alleged  tbat  Henry  Walker, 
from  whom  appellant  procured  poasessKm, 
was  acting  for  the  said  Jobn  Gilbert  (the 
owner)  as  his  agent  and  employfi.  It  la  not . 
distinctly  charged,  as  in  Elton's  Case,  that 
said  Walker  was  duly  authorized  by  tbe  said 
Gilbert,  etc.,  but  we  get  bis  authority  from 
the  allegation  tbat  he  was  acting  aa  such 
agent  We  think  tbe  allegation  abonld  tw 
direct  and  positive,  and  not  be  left  to  Infer- 
ences. Moreover,  inasmuch  aa  the  contract 
of  biting  in  this  case  was  made  tbrongb  an 
agent,  which  would  seem  to  concur  with  tbe 
idea  tbat  such  agent  might  act  by  the  terms 
of  tbe  contract  or  otherwtee  consent  to  tiie 
dlspotftton  of  the  property  by  tbe  bailee, 
consequently  tbe  want  of  consent  of  the 
agent  should  be  allied  in  tbe  Indletmuit  as 
was  done  In  Elton's  Otsew  True,  the  statnte 
(article  877,  Pen.  Code  1895)  says  tbat  if  tbe 
conversion  is  made  without  tbe  ctmsent  itf 
Uie  owner,  tbe  offense  ia  complete;  still. 
Inasmuch  aa  tbe  agent  directly  parts  wttb 
the  property  and  bis  agency,  and  its  extmt 
is  Involved  in  tbe  case.  In  oar  (vlnion  his 
want  of  consent  should  be  alleged.  We 
think  the  indictment  b«e  comes  wiOiln  tbe 
rule  laid  down  in  Smith  v.  State,  supra,  and 
is  not  in  Its  form  like  tbe  Indictment  In 
Elton's  Case.  Therefore  we  bold  tbe  Indict- 
ment defective  and  it  should  have  been 
quashed. 

There  hi  but  aae  other  question  we  deem 
necessary  to  notice;  that  is,  the  question 
raised  by  appellant  as  to  the  remarks  of  the 
prosecuting  attorney  concerning  the  failure 
of  appellant  to  testify  In  the  case.  It  ap- 
pears from  tbe  statements  of  appellant's  at- 
torney on  this  point  that  during  the  opening 
speech  tm  tbe  state  by  John  W.  Moyer,  as- 
sistant prosecuting  attorney,  be  used  tbe  fal- 
lowing language:  "I  tell  you,  gentlemen  of 
the  Jury,  they  have  not  tried  to  explain  any- 
thing In  this  trial.  Where  is  Joe  Harrold, 
an  accomplice  with  defendant  hereT  Why 
Is  he  not  placed  on  the  stand  to  explain  how 
it  all  happened?  He  knows,  and  tbe  d^iesid- 
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ant  knows;  but  they  are  afi'ald  to  go  on  the 
stand  and  explain  tbia— I  mean  Joe  Harrold 
Is  afraid  to  go  on  the  stand  and  t^U  about 
It."  At  this  Juncture,  as  shown  by  appel- 
lant's counsel,  he  excepted  to  said  remarks. 
The  Judge  explains  this  bill  as  follows:  "This 
bin  Is  signed  with  the  tollowing  atatetnent 
as  a  part  of  and  In  qualification  of  the  same: 
That,  while  said  counsel  was  addressing  the 
jury,  defendants  counsel,  Preston  Martin, 
Esq.,'  came  to  me  and  called  my  attention  to 
the  fact  that  counsel  for  state  had  alluded  to 
and  commented  to  the  Jury  upon  defmdint 
not  testifying  in  the  case,  and  I  at  the  time 
made  a  note  of  what  defendant's  counsel 
claimed,  and  defendant's  counsel  then  and 
there  objected  and  excepted  to  the  remarks 
of  counsel  for  the  state,  I  was  busy  at  the 
time  writing  my  charge  to  Jury,  and  did  not 
hear  what  counsel  was  saying,  and  the  coun- 
sel for  state  positively  denied  making  any 
such  remarks,  and,  after  hearing  afUdarlta 
both  by  state  and  defendant,  I  am  not  able 
to  say  whether  the  remarks  were  made  or 
not,  and  I  do  not  know  whether  or  not  same 
was  made,  and  this  hill  Is  signed  with  the 
foregoing  statement  and  quallQcatlon  as  part 
of  same."  From  further  proceedings  as  to 
this  bill  it  appears  it  was  contested  by  the 
state,  and  affidarlts  pro  and  con  Introduced. 
Besides  the  affidavit  of  his  counsel,  appellant 
introduced  the  affidavit  of  the  deputy  district 
clerk,  and  they  concur  In  stating  that  the 
argnment  was  used  as  alleged  by  defendant. 
On  the  other  band,  both  the  county  attorney 
and  assistant  county  attorney  made  affidavits 
directly  controverting  the  alleged  statement. 
In  that  connection  the  county  attorney  in 
his  affidavit  states  that  his  assistant  Mr. 
Moyer,  did  allude  to  the  fact  that  McCarty's 
accomplice,  Joe  Harrold,  and  McOarty's  wife 
did  not  take  the  stand,  and  that  he  used  the 
remark  ta  tliat  connection— why  were  they 
not  here  to  testify  to  these  things,  If  tme, 
etc.  In  connection  with  these  affidavits,  the 
state  also  Introduce  the  affidavits  of  a  num- 
ber, perhaps  a  majority,  of  the  Jury,  who 
stated  that  they  did  not  hear  the  remark  at- 
tributed by  appellant  to  prosecuting  attor- 
ney. We  understand  there  are  but  two  ways 
to  take  a  bill  of  exceptions  to  the  action  of 
the  conrt  during  the  progress  of  a  criminal 
trial— one  by  blil  presented  by  the  defendant 
and  allowed  by  the  Judge;  and  the  other. 
In  case  of  refusal,  to  take  a  bill  signed  up 
by  bystanders.  The  affidavits  here  present- 
ed could  not  be  considered  in  the  nature  of  a 
bill  by  the  bystanders,  and  unless  the  bill, 
as  signed  by  the  Judge,  is  a  bill  of  exceptions, 
then  appellant  has  no  bill  on  the  subject  of 
said  remaps.  We  are  advised  of  no  case  pre- 
senting the  exact  questlcm  as  the  bill  of  excep- 
tions here  shows.  In  Spangler's  Case,  42  Tex. 
Cr.  B.  233.  61  B.  W.  814,  on  motion  for  rehear- 
ing', a  bill  with  a  similar  certificate  was  embra- 
ced in  the  record;  that  is,  the  Judge  cerOfled  he 
was  bn^  at  the  time,  and  did  not  remember 
any  of  flie  matters  contained  in  the  bill  as 


having  been  Introduced  In  evidence,  and  re- 
fused to  allow  the  bill  as  to  the  argument  on 
certain  evidence  because  he  tiad  no  recollec- 
tion of  it  In  a  snbsequeut  bill,  however, 
it  was  shown, that  the  evidence  recited  in 
the  first  bill  was  Introduced  In  evidence  over 
appellant's  objection,  and  we  construed  the 
two  bills  together.  But  here  there  is  no  sec- 
ond bill,  and  the  Judge  certlfles  he  did  not 
bear  what  counsel  was  saying  at  the  time, 
and  the  state's  counsel  positively  denied  mak- 
ing any  such  remarks  as  attributed  to  him, 
and  that  he  then  heard  affidavits  both  by  state 
and  defendant,  but  was  unable  to  say  wheth- 
er the  remarks  were  made  or  not,  and  signed 
the  bill  with  this  qualification.  We  believe 
it  was  the  duty  of  the  court,  when  the  ex- 
ception was  first  made  to  him  (he,  lielng  busy 
about  other  matters,  bad  not  heard  what 
was  said),  to  have  stopped  the  case  and 
made  Inquiry  of  counsel,  and  have  then  de- 
termined the  matter  while  it  was  fresh.  Fall- 
ing in  this,  be  should  at  least,  after  having 
heard  the  affidavits,  decided  the  question 
one  way  or  the  other,  either  granting  or  re- 
fusing the  bill  outright.  As  It  la,  we  are  un- 
able to  determine  whether  the  Judge  intend- 
ed to  grant  appellant  some  sort  of  a  bill  of 
exceptions,  or  to  refuse  It  altogether.  Ap- 
pellant was  entitled  to  have  his  bill  either  ap- 
proved by  the  Judge  or  disallowed,  as  in  the 
latter  case  he  would  then  have  the  right  to 
resort  to  bystanders.  At  any  rate,  the  trial 
Judge  was  not  authorized  to  refer  a  ques- 
tion of  fact  for  decision  by  this  court,  when 
it  was  a  part  of  bis  functions  to  decide  that 
matter  for  himself.  However,  this  ques- 
tion Is  not  likely  to  arise  on  another  trial, 
and  Is  not  necessary  to  a  decision  thereof, 
inasmuch  as  the  Indictment  is  defective.  Be- 
caose  of  such  defect,  the  Judgment  is  rerers* 
ed»  and  the  prosecution  ordered  dlsmlBsed. 


BBOWN  T.  STATB. 

(Oonrt  at  Orlmfnal  Appeals  of  Texas.  Jan.  27, 

1904.) 

UUSDBR— CHAuJeNOE  OP  JUR0R3— PERSONAL 
PRIVILEGE  — INSTRUCTION  ON  MAN8UUQH- 
TER-SUFFICIENCY  OF  EVIDENCE. 

1.  The  fact  that  the  court,  in  a  crimfaial  pros- 
ecution, refused  to  excose  one  juror  because  he 
had  a  cold,  though  he  was  not  incapacitated 
from  business,  and  another  because  he  was  a 
city  fireiuaa,  thereby  compelling  defendant  to 
chaliense  them  peremptorily,  is  not  ground  tor 
reversal;  the  bill  of  exceptions  not  showing  that 
he  exhausted  his  challenges,  or  waa  compelled 
to  take  any  objectionable  juror. 

2.  In  a  prosecution  for  murder,  It  appeared 
that  accused  previously  prepared  to  kill  de- 
cedent, who,  he  claimed,  was  his  paramour,  be- 
cause she  refused  to  live  with  or  marry  him; 
thnt,  though  he  said  he  was  in  the  habit  ot  car- 
rj  ing  a  pistol,  the  one  be  took  with  him  on  the 
occasioD  of  the  homicide  was  a  bright,  new  chm^ 
and  his  credibnit7  was  Impaved  by  contradic- 
tion on  other  issues;  that  he  exhibited  no  un- 
due excitement  before  or  after  the  time  of  the 

I  homicide ;  and  that  his  manner  did  not  attract 
the  notice  of  witnesses  who  ware  presrat,  thoaA 
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he  was  excited  afterwards.  Eeld,  that  it  was 
not  error  to  omit  to  tnatmct  on  maiulaDKbter. 

8.  Evidence  in  a  proBecation  for  murder  JkeM 
to  sustain  a  conviction  of  morder  in  the  first  de- 
gree. 

Appeal  from  District  Court,  Travis  Oounty; 
R.  L.  Fenn,  Judge. 

John  Brown  was  couTlcted  of  murder,  and 
appeals.  Affirmed. 

A.  B.  Fhdps,  for  appellant  Howard  Mar- 
tin, AflBt  Atty.  Qen^  tor  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  life, 
and  appeals. 

Appellant  excepted  to  the  action  of  the 
court  in  refusing  to  allow  him  to  challenge 
two  of  the  Jurors  for  cause,  and  thus  requir- 
ing him  to  peremptorily  challenge  said  ju- 
rors. One  of  the  Jurors  claimed  to  be  sick 
with  a  cdd,  but  said  he  was  able  to  go  about 
his  business,  and  the  court  refused  to  excuse 
him.  The  other  Juror  stated  he  was  a  fire- 
man of  the  city  of  Austin,  and  asked  to  be 
excused  on  that  account  The  court  refused 
to  excuse  him.  Appellant  challenged  both  of 
said  Jurors.  No  question  was  made  as  to 
the  competency  of  said  JurOTs.  Both  merely 
claimed  to  be  excused  on  account  of  personal 
privilege,  which  the  court  refused  to  recog- 
nize. We  believe,  If  the  court  had,  over  ai>- 
pellant's  objection,  excused  said  jurors,  there 
might  be  some  force  In  his  contention;  but 
even  then  his  objection  might  be  plausible, 
but  would  not  be  valid.  Besides  this,  appel- 
lants bill  of  exceptions  does  not  show  that 
he  exhausted  his  challenges— much  less,  that 
he  was  forced  to  take  any  objectionable  ju- 
ror. Under  the  rule  laid  down  by  this  court, 
even  If  the  jurors  had  shown  themselves  sub- 
ject to  challenge  for  cause,  appellant  could 
not  complain.  IiOgglns  v.  State,  12  Tex.  App, 
C5;  Hudson  v.  State,  28  Tex.  App.  323,  13  S. 
W.  388;  Brown  v.  State,  42  Tex.  179,  58  S.  W. 
131;  Carter  v.  State  (Cr.  App.)  76  8.  W.  437, 
8  Tex.  Ct.  Rep.  319. 

Apppllnnt  contends  that  the  court  should 
have  submitted  to  the  jury  the  law  of  man- 
slaughter, which  it  failed  to  do.  Under  our 
view  of  the  record,  no  such  adequate  cause 
was  shown  as  to  have  required  the  court  to 
give  a  charge  on  manslaughter.  Ford  v. 
State,  40  Tex.  Cr.  R.  280,  50  S.  W.  360. 

Appellant  insists  that  the  evidence  fails  to 
show  murder  In  the  first  degree,  and  that 
consequently  the  conviction  ahould  not  be 
permitted  to  stand.  We  have  examined  the 
record  with  relation  to  this  contention,  and. 
in  our  opinion,  there  can  be  no  question  that 
this  phase  of  the  case  Is  fully  sustained.  It 
might  he.  If  the  court  had  failed  to  charge 
on  murder  In  the  second  degree,  appellant 
might  complain,  but  a  charge  on  that  subject 
was  given.  Evidently,  under  the  proof  here, 
appellant  had  previously  prepared  to  kill  de- 
ceased, who  be  claimed,  was  his  paramour, 
provided  she  refused  to  live  with  htan  or  mar- 


ry him.  He  states  himself  that  this  was  the 
occasion  of  his  killing  her.  According  to  his 
statement  be  went  to  where  sbe  was  woiic- 
Ing,  with  a  pistol,  and,  although  he  says  he 
was  In  the  habit  of  carrying  a  pistol  wherev- 
er he  went  lu  view  of  bis  complete  ccmtra- 
dictlon  by  the  state  upon  other  Issues,  and 
the  fact  that  tbe  pistol  was  a  bright  new 
one,  the  Jury  hardly  believed  bis  testimony 
that  he  was  In  the  habit  of  carrying  It 
Moreover,  there  does  not  appear  on  his  part, 
either  before  or  at  the  time  of  the  homicide, 
any  undue  excitement  His  manner  on  thai 
occasion  before  the  shooting  was  not  such 
as  to  particularly  attract  the  witnesses  who 
were  present  The  fact  that  he  may  bare 
been  excited  afterwards  is  of  small  signifi- 
cance, as  such  a  deed,  dther  In  its  accom- 
plishment or  thereafter,  was  calculated  to 
excite  the  person  committing  It.  Without 
any  cause,  except,  as  he  says  that  the  woman 
refused  to  longer  cohabit  with  him  or  marry 
him,  he  determined  to  kill  her,  and  perpetrat- 
ed his  diabolical  crime  without  any  particu- 
lar manifestation  of  passion  or  excitement 
His  act  appears  to  have  been  coolly  done, 
and,  in  our  opinion,  the  Jury  would  have 
been  fully  warranted  in  inflicting  the  death 
penalty.  Through  humanity,  they  gave  him 
a  lesser  punishment,  and  we  find  nothing  in 
this  record  to  authorize  us  to  disturb  tbdr 
verdict 
^e  Judgment  la  affirmed. 


BALL  V.  STATE.* 
(Oonrt  of  Oriminal  Appeals  of  Texas.  Jan.  20, 

i\m.) 

CRIMINAL  LAW— IMPROPER  ARGUMENT  OP 
COUNSEL— FAILURS  TO  RBQUEST  WRITTEN 
CHARGE— ABSENCE  OP  BILL  OF  EXCEPTIONS 
—INSTRUCTIONS— MISTAKE  AS  TO  TERM  OF 
COURT— REVIEW  OP  EVIDENCE— RAPE. 

1.  In  a  criminal  prosecution,  statementa  of  the 

Srosecutiog  attorney  in  argument  that  if  ever 
lere  was  a  man  who  swore  a  lie  on  tbe  witness 
stand  defendant  swore  one,  and  that  defendaitt 
was  as  guilty  a  scoundrel  and  liar  as  was  em 
tried  In  a  coartfaouse,  are  not  ground  for  re- 
versal. 

2.  Defendant's  failure  to  request  a  writtra 
diarge  when  objecting  to  the  argument  of  the 
prosecoting  attorney  precludes  a  review  thereot 

8.  A  complaint  of  the  argoment  of  the  prose- 
cnting  attorney,  in  defendant's  motiOT  for  a  new 
trial,  which  is  not  verified  by  bill  of  exceptions 
or  affidavit,  cannot  be  considered  on  aKwal. 

4.  A  mistake  of  the  court  In  instructing  the 
JuiT  in  a  criminal  case.  In  referring  to  the  trial 
as  neld  at  a  previons  term.  Is  not  ground  for  re- 
versal, though  there  was  a  previous  trial  ot  tSie 
cause. 

5.  Where  there  is  evidence  to  support  a  con- 
viction, It  will  not  be  reversed  because  a  pre- 
ponderance of  the  evidmce  may  favor  defend- 
ant. 

6.  Defendant  Indicted  for  rape  by  force  and 
threats,  cannot  complain  of  the  court's  failure 
to  define  threats  in  its  instrnctions. 

Aroeal  from  District  Court  Parker  Coun- 
ty; 3.  W.  Fatterson.  Judge. 


•Rehewring  denied  Pebnury  UM. 


Digitized  by 


Tex.) 


BALL  T. 


STATE. 


609 


G.  T.  Ball  was  convicted  of  rape,  and  ap- 
peals. Affirmed. 

Preston  Martin.  Gilbert  &  GUbert;  and 
Brown  &  Bledsoe,  for  appellant.  Ju.  O. 
WUscoi.  Go.  Att7.,  for  the  State. 

BBOOKS,  J.  Tbls  la  a  conTictlon  for 
rape,  tbe  punishment  assessed  being  con- 
finement In  the  penitentiary  for  a  term  of 
14  jears.  Tbe  former  appeal  Is  reported  in 
72  S.  W.  384,  7  Tex.  Ct  Rep.  105. 

Tbe  fliat  bUl  of  exceptions  complains  that 
the  prosecuting  attorney  In  his  argument  to 
the  jury  osed  the  following  language:  "If 
ever  there  was  a  man  who  swore  a  lie  on 
the  witness  stand,  this  man  Ball  swore  one." 
Appellant  excepted  on  the  ground  that  It  was 
"unwarranted,  Tltuperatlve  and  denunciatory 
of  defendant,  and  calculated  to  injure  de- 
fendant's rights  before  the  Jury,  and  defend- 
ant at  the  same  time  requested  the  court  to 
stop  counsel  in  such  unwarranted  a^nment, 
and  to  withdraw  and  Instrnct  the  Jury  not 
to  consider  the  Improper  language  used, 
which  the  court  declined  to  do."  The  court's 
explanation  to  the  bill  reads:  "Counsel  for 
state  did  nse  tbe  language  complained 
and  that  defendant's  counsel  at  the  time  call- 
ed the  court's  attention  to  same,  and  object- 
ed and  excepted  to  said  remaAa;  but  coun- 
sel did  not  request  the  conrt  to  withdraw 
same  from  the  Jury,  or  to  Instmct  the  Jury 
to  disregard  the  same;  that  tbe  court,  when 
his  attention  was  called  to  tbe  remarks  by 
counsel,  simply  noted  the  objection  and  ex- 
ceptions, and  did  not  stop  counsel  or  instruct 
the  Jury  to  disregard  same.  This  statement 
Is  made  as  explanatory  of  and  part  of  this 
bill."  His  second  bill  of  exceptions  com- 
plains of  the  following  language  used  by  the 
prosecuting  attorney:  "This  defendant  Is  as 
guilty  a  scoundrel  and  liar  as  was  ever  tried 
in  a  coortbonse."  Appellant  orges  the  tame 
objections,  and  the  court  quaUfies  the  bill 
in  sabstantially  the  seme  language  aa  that 
quoted  abore  as  to  the  first  bill.  Men  ex- 
pressions of  belief  on  the  part  of  prosecuting 
attorney  as  to  tbe  guilt  of  defendant  is  not 
ground  for  rerersaL  Thomas  t.  State,  88 
Tex.  Cr.  R.  607,  28  8.  W.  634.  In  FrimeU 
T.  State^  30  Tex.  App.  6%  16  8.  W.  751,  pros- 
ecuting attorney  used  the  following  language: 
"Defendant  was  a  tramp,  a  vagabond,  and  a 
felon.**  Counsel  for  appellant  interrupted  the 
speaker,  and  objected  to  the  language.  He 
did  not  request  the  court  to  Instruct  tbe  Jury 
In  relation  thereto.  In  tiiat  case  It  was  held 
tbe  remarks  were  not  such  as  were  calcu- 
lated to  Illegally  affect  the  defendant's  rights; 
dttng  Walker  t.  State,  28  Tex.  App.  503,  13 
8.  W.  860.  Appellant  did  not  ask  a  written 
charge  that  the  court  Instruct  the  Jury  to 
disregard  thia  language.  This  is  necessary. 
Habel  t.  State,  28  Tex.  App  BBS,  13  8.  W. 
1001;  Jatikson  t.  State  (Tex.  Or.  App.)  37  B. 
W.  48a 

In  motion  fdr  new  trial  appellant  Indsts 


error  was  committed  by  the  county  attorney 
in  his  closing  argument  to  the  Jury,  w herein 
he  stated  that  defendant  had  doubtless  made 
similar  attempts  on  Myrtle  Bail,  prosecutrix, 
previous  to  the  time  of  the  alleged  assault 
upon  her,  as  testified  by  Myrtle  Ball.  This 
complaint  is  not  verified  by  bill  of  excep- 
tions nor  affidavit  and  therefore  cannot  be 
considered. 

In  motion  he  complains  "tbe  charge  of  tbe 
court,  as  delivered  to  the  Jury,  purports  to 
have  been  made  as  upon  a  trial  of  said  case 
at  the  March  term,  1908,  of  the  district  court 
of  Parker  county,  T«c.,  when  the  trial  of  said 
case  was  held  at  the  October  term.  1803, 
of  said  court,  and  upon  facts  shown  In  evi- 
dence at  said  October  term,  1903,  and  not 
at  the  March  term  of  said  court  -And  be- 
cause said  charge,  being  entitled  as  of  the 
March  term,  1903,  of  said  court,  naturally 
caused  an  inquiry  upon  the  part  of  the  Jury 
as  to  the  former  trial  of  this  causes  and  as 
to  the  result  of  the  trial  at  said  time,  to  the 
prejudice  of  the  rights  of  this  defendant" 
We  cannot  see  bow  1^  mere  mistake  In  the 
term  of  the  court  could  prejudice  the  rights 
of  defendant 

He  also  excepted  to  the  following  portion 
of  the  courts  charge:  "If  yon  find  and  be- 
lieve firom  the  evidence^  beyond  a  reasona- 
ble doub^  that  defendant  did  in  Parker  coun- 
ty, Tex.,  on  or  about  the  20tb  day  of  Au- 
gust, 1902,  and  before  the  3d  day  of  October, 
1902  [which  Is  the  day  of  the  flllng  of  the  in- 
dictment], have  carnal  knowledge  of  said 
Myrtle  Ball,  and  if  you  believe  the  said 
Mrytie  Ball  was  then  and  there  a  female  un- 
der the  age  of  15  years,  and  that  the  said 
Myrtle  Boil  was  not  then  and  there  the  wife 
of  defendant,  you  will  find  defendant  guilty 
of  rape,  as  charged  In  the  first  count  of  the 
Indictment"  Appellant  excepted  to  this 
charge,  because  the  evidence  did  not  sup- 
port it;  that,  if  any  rape  was  shown  to  have 
been  committed,  it  vras  committed  by  force 
and  against  the  consent  and  not  with  the  con- 
sent of  ^osecutrix;  and  because  tbe  court 
havhig  in  the  previous  portion  of  said  charge 
defined  rape  as  the  carnal  knowledge  of  a 
female  under  the  age  of  16  years,  not  the 
wUe  of  the  person,  with  or  without  her  con- 
aeat,  and  with  or  without  the  use  of  force, 
and  the  charge  complained  of  above  permit- 
ted the  Jury  to  find  defendant  guil^  whether 
said  rape  w&s  eommltted  with  or  without  the 
consent  and  with  or  without  the  use  of  force, 
and  vas  a  charge  wlQwut  support  in  the  evi- 
dence. There  ia  ample  evidence  to  support 
the  charge  complained  of.  The  evidence  is 
sufficient  to  support  the  verdict  of  the  Jury. 
We  will  not  reverse  a  case,  as  appellant  in- 
sists, because  the  preponderance  of  the  eri- 
dence  may  be  in  favor  of  defendant  even 
If  it  be  conceded  his  contention  is  true.  The 
evidence  on  the  part  of  tbe  state,  if  true, 
makes  ont  a  complete  case  of  rape  upon  a 
child  under  16  years  of  age,  and  authorizes 
the  conviction  of  appellant  under  the  charge. 
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Appellant's  last  Insistence  la  that  the  court 
erred  In  not  deQnlng  threats  In  his  charge. 
The  Indictment  alleges  rape  hy  force  and 
threats.  Sncb  a  charge  would  be  against 
appellant,  and  be  cannot,  therefore,  com- 
plain ot  its  omission. 

The  judgment  Is  atUrmed. 


Bx  parte  WIXDSOB. 

(Gonrt  of  CrinOnal  Appeals  ot  Texaa.  Jan.  27. 

1&04.) 

HABEAS  CORPtTS— RSUEDT  AT  LAW. 
1.  One  un(l«-  arrest  oa.  a  complaint  for  re- 
ceiTing  a  bet,  and  who  cMitrads  that,  under  the 
agreed  facts,  this  was  aot  an  offense,  taaj  not 
have  the  remedy  of  habeas  corpus,  the  remedy 
at  law  being  suffident. 

Original  appllcaUon  by  Bar^  Windsor  for 
habeas  corpus.  Denied. 

Cecil  Smltb.  W.  A.  Hanger,  Newton  A 
Ward,  and  Wm.  P.  BUlaon,  tfx  relator.  How- 
ard MarUn,  Asst  Atty.  Oen..  ttor  ttie  Statt. 

HENDERSON,  J.  This  Ifl  an  original  ap- 
plication for  the  writ  of  habeas  coi-pus, 
which  was  granted  by  the  presiding  Judge  at 
a  former  day,  and  made  returnable  before 
the  court.  The  application,  together  with 
the  exhibits,  shows  that  relator  is  under  ar- 
rest, charged  by  complaint  and  Information 
ivitb  unlawfully  engaging  and  assisting  in 
taking  and  accepting  from  one  Max  Price 
a  bet  of  $10  on  a  horse  race  to  be  thereafter 
i-uo,  on  December  10,  1903,  In  the  state  of 
Ixtutsiana,  etc.  In  connection  with  the  ap- 
plication there  is  also  an  agreed  statement  of 
facts  which  tendj  to  show  that  the  bet  or 
wager  was  not  made  in  Grayson  county, 
Tex.,  but  was  made  In  Hot  Springs,  In  the 
state  of  Arkansas;  the  contention  being  tbat 
the  same  is  not  an  offense  in  this  state  un- 
der the  Acts  of  the  Twenty-EIgbth  Legisla- 
ture, prohibiting  the  buying  and  selling  of 
pools,  etc.,  on  horse  races.  See  Gen.  Laws, 
28th  Leg.  p.  68,  c.  50.  It  appears  from  the 
presentation  of  the  case  that  It  Is  an  attempt 
on  the  part  of  relator  to  avoid  a  trial  In  the 
court  below,  and  have  the  case  tried  In  tbis 
court  It  has  been  frequently  held  by  this 
court  tbat  the  writ  of  habeas  corpus  can  only 
l)e  granted  In  extraordinary  eases,  where  the 
remedy  at  law  Is  not  adequate.  See  Ex 
parte  ExsW,  40  Tex.  451,  19  Am.  Rep.  32; 
Ex  parte  DIckerson,  80  Tex.  App.  448,  17  S. 
W.  1076;  BSx  parte  Lambert  (Tex.  Or.  App.) 
36  S.  W.  81;  Bx  parte  Japan  (Tex.  Cr.  App.) 
38  8.  W.  43.  It  has  also  been  decided  that 
the  writ  win  not  be  granted  where  an  ap- 
peal lies.  Ex  parte  Matthews  (T^  Cr. 
App.)  49  S.  W.  623.  In  Ex  parte  Easley 
(Tex.  Cr.  App.)  51  S.  W.  1132,  It  was  decided 
tliat  where  a  magistrate  held  to  bail,  but  the 
crlmlnatlTe  eridence  was  weak  and  onsat* 
tefactory,  this  court  would  not  Intsrfwe  by 
habeas  corpus  to  reduce  the  ball— much  less, 
to  release  the  prisoner.   Ex  parte  Bckhart 


(Tex.  Or.  Ajfp.)  60  S.  W.  310,  holds  this  court 
would  not  interfere  by  habeas  corpus  to  pre- 
vent a  trlaL  It  occurs  to  iia  that  this  case 
come  within  the  principles  announced  In 
the  abore-dted  cases.  We  will  not  aBsnme 
that  the  court  below  wlU  not  properly  ad- 
minister the  law,  and  will  not  determine 
guesttons  presented  to  It,  In  a  1^1  and 
proper  manner.  If  on  the  trial  of  this  case 
below  the  evidence  Is  not  suffldrait  to  show 
the  commission  of  an  offense  In  tbe  state  of 
Texas,  we  apprehend  the  lower  eoort  will 
so  decide.  If  not^  an  appeal  will  He.  There- 
fore we  bold  that,  tiie  relator's  remedy  be- 
ing adequate  at  law,  we  will  not  IntwCm  to 
prevent  a  trial  of  his  case  In  Uie  court  be- 
low. 

Relator  Is  remanded  to  custody,  and  tbe 
costs  of  this  proceeding  are  adjudged  against 
him. 


ABBOTT  et  at  T.  BTATa 
(Court  of  Criminal  Appeals  of  Texas.  Jan.  27, 

1904.) 

BAILr  BOND— PORFBITURD-aaRS  rACIAB-^>SB- 
BUPTORT  INSTRUCTION  — ALTBRIHO  COM- 
PLAINT IN  PROSBCUTION  —  APPEAL  —  JUDG- 
USNT  NIBI. 

1.  The  statement  of  facts  on  appeal  from  a 
judgment  in  scire  facias  on  a  forfeited  bail  bond 
mast  show  the  judgment  nisi  was  introduced  n 
erideuce. 

2.  Scire  facias  proceedings  on  a  forfeited  bail 
bond  are  not  affpfted  by  the  fact  tbat  after  the 
forfeiture  and  tbe  rendition  of  judgment,  the 
principal  In  the  bond  having  been  rearrested,  the 
complaint  which  wiis  tbe  basis  of  the  prosecu- 
tion was  altered  by  insertion  of  a  count 

S.  Though  a  scire  facias  on  a  forfeited  bail 
bond  is  of  a  criminal  character  so  far  as  to  give 
tbe  Court  of  Criuiiual  Appeals  jurisdiction,  yet 
the  trial  thereof  is  regulated  \^  tbe  eirU  pro- 
cedure, so  that  a  peremptoty  instructlra  mar  he 
giren. 

Appeal  from  Dallas  Oonnty  Oonrt;  Ed  S. 
lAoderdale,  Judge. 

Scire  fa<da8  by  tbe  stete  against  H.  H. 
Abbott  and  others.  Judgment  for  plaintiff. 
Defendanto  appeal.  Rerersed. 

MlUer  &  Fonraker,  for  appellants.  How- 
ard Martin,  Asst.  Att^.  Oen.,  for  tbe  State. 

HENDERSON,  J.  This  Is  an  appeal  from 
a  judgment  against  the  principal  and  sure- 
ties In  a  scire  facias  case.  The  statement  of 
facts  falls  to  contain  the  judgment  nial,  con- 
sequently the  case  must  be  reversed.  Nelson 
V.  State  (Cr.  App.)  73  S.  W.  898,  7  Ct 
Rep.  341.  However,  appellants  Insist  tbat 
tbe  court  should  pass  on  two  other  questions 
which  are  likely  to  arise  again  In  the  court 
below.  They  contend  that  after  the  f<Kfei- 
ture  of  the  bond  and  rendition  of  the  jadg- 
ment,  the  principal  In  the  bond  In  the  mean- 
time having  been  rearrested,  the  county  at- 
torney altered  the  complaint  and  Information, 
which  was  tbe  basis  of  the  prosecution,  and 
inserted  an  additional  count  tiiereln,  to  wit 
a  coimt  for  simple  gaming:  tbe  original 
complaint  and  Information  charged  exblblt- 
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Ins  a  gaming  table,  etc.  It  Is  contended  that 
on  account  of  tbis  alteration  the  original 
complaint  and  information  were  vitiated, 
and  thus  rendered  null  and  void,  and  that 
the  scire  facias  case  could  not  thereafter  be 
prosecoted.  In  that  connection  they  cite  ns 
to  Elser  t.  State,  IS  Tex.  App.  201;  Col- 
lins V.  State,  la  Tex.  App.  274;  Wegner  t. 
State,  2S  Tex.  App.  41»,  13  S.  W.  308;  But- 
ler T.  State,  31  Tex.  Cr.  E.  63, 19  S.  W.  676. 
We  have  examined  these  cases,  and  each  of 
them  InTolTes  an  alteration  or  change  In  the 
nisi  Judgment  or  bond.  We  understand  that 
In  a  scire  facias  proceeding  the  Judgment 
nisi  and  the  bond  constitute  a  part  of  the 
case,  and  must  be  Introduced  In  evidence. 
Not  so  with  the  complaint  or  information. 
These,  under  the  Judgment  nisi,  appear  to  be 
functus;  that  is,  it  Is  not  necessary  to  In- 
troduce either  the  complaint  or  Information 
In  evidoice.  Martin  and  Neal  t.  State,  16 
Tex.  App.  26B.  Accordingly  we  hold  that 
the  alteration  of  the  complaint  did  not  af- 
fect the  sdre  facias  proceeding.  Even  If  It 
be  conceded  that  this  alteration,  unexplained, 
might  have  affected  It,  still  there  was  no 
alteration  of  the  count  In  the  Information  on 
which  the  judgment  nisi  was  taken;  and  the 
alteration  was  simply  the  Inserting  of  anoth- 
er conut.  and  on  proper  motion  the  Inserted 
count  would  have  been  stricken  out.  Klso* 
V.  State,  13  Tex.  App.  201.  Appellants  also 
contend  that  the  charge  of  the  court  which 
instructed  the  jury  to  flod  for  the  plaintiff 
was  error.  Inasmuch  as  this  was  a  criminal 
case,  and  it  U  not  competent  In  a  criminal 
case  to  give  a  peremptory  instruction  to  the 
jury.  While  this  court  has  held  that  a  scire 
facias  proceeding  was  of  a  criminal  char- 
acter ao  far  as  to  give  this  court  Jnrlsdlc- 
tion,  yet  In  the  trial  thereof  it  Is  regulated 
by  the  civil  procedure  (article  490,  Code  Cr. 
Proc.).  Short  v.  State,  16  Tex.  App.  44.  If 
appellants'  contention  be  correct,  this  case 
must  be  tried  according  to  procedure  in  pure- 
ly criminal  cases,  and  the  judge  would  be 
required  to  Charge  on  reasonable  doubt  in 
favor  of  the  [»rinclpal  and  sureties  on  the 
appeal  bond.  We  hold  that,  where  there  Is 
no  mntroversy  as  to  the  facts  proven  in  the 
scire  facias  proceedings,  and  the  facts  au- 
thcnrlw  a  finding  in  favor  of  the  state,  it  Is 
not  error,  wh^  the  case  is  tried  by  the  Jury, 
for  the  court  to  Inatmct  tbe  Jury  to  find  for 
the  state. 

The  Judgmeot  is  rereraed,  and  tbe  cavte 

remanded. 


MILLER  V.  STATB. 

(Contt  of  Oriminal  Appeals  of  Texas.  Jan.  27, 
1904.) 

CRIMINAL  LAW— REMARKS   OF  PROSECUTING 
ATTORNBT— NEW  TRIAL. 

1.  Where  die  district  attorney  calls  tbe  Jorj't 
attention  to  the  tnet  that  tiie  evidence  of  the 
acrufled  on  his  own  behalf  in  tbe  examlninff  trial 
is  not  produced  on  the  prcseut  ti-iul,  and  say* 
tbe  leasoo  is  tbat  It  wonld  show  him  guilty,  a 


new  trial  should  be  granted  ^  accased  oo  con- 
viction, tbongb  tbe  court  darges  tbe  Jury  to 
disregard  these  remarks. 

Appeal  from  District  Court  Milam  Ooun- 
ty;  J.  O.  Scott,  Judge. 

Henry  Miller  was  convicted  of  rape,  and 
appeals.  Bev«'sed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  rape  upon  a  girl  under  the  age  of 
15  years;  the  penalty  assessed  being  Are 
years'  confinement  in  the  penitentiary. 

The  district  attorney,  making  his  closing 
speech  to  the  Jury,  remarked:  "  'Gentlemen 
of  the  Jury,  the  defendant's  counsel  bat 
brought  here  and  introduced  in  evidence  on 
tbe  trial  the  evidence  of  old  Bob  Hardy, 
given  by  him  on  the  examining  trial,  to  am- 
tradlct  hia  evidence  given  on  this  trial.  Gen- 
tlemen, the  defendant  testified  In  bis  own 
behalf  on  the  examining  trial.  Where  la  his 
testimony?  They  liave  not  Introduced  it  on 
this  trial.'  And,  turning  to  defendant's  coun- 
sel, he  said:  'Why  did  you  not  rend  the  de- 
fendant's  evidence  given  on  the  examining 
trial?  I  will  tell  you  why.  Because  his  evl* 
dence  showed  that  be  was  guilty.'  And  tbe 
defendant  excepted  to  tbe  remarks,"  etc. 
Tbe  court  states  by  way  of  explanation  to 
this  bill:  "When  defendant  objected  to  the 
above  language,  I  immediately  sustained  tbe 
objection,  and  told  tbe  Jury  to  disregard  tbe 
statement,  as  there  was  no  evidence  In  the 
case  of  any  testimony  given  by  defendant  at 
the  examining  trial."  These  remarks  were 
improper.  Tbe  fact  tbat  he  testified  In  tbe 
examining  trial  should  not  have  been  dis- 
cussed. This  Is  not  only  a  statement  of  the 
fact  tbat  defendant  had  testified  on  the  ex- 
amining trial,  which  was  not  before  the  jury, 
but  there  was  a  furtho:  statement  that  ap- 
pellant's evidence  given  on  tbe  examining 
trial  would  have  shown  bis  guilt  These  re- 
marks, even  treated  from  this  standpoint 
should  not  have  been  Indulged,  and  tbe  court 
should  have  promptly  granted  a  new  trial. 
!  But  they  go  further,  and.  If  they  do  not  dl- 
i  rectly,  they  certainly  do  acutely  linllroctly, 
I  call  attention  to  tbe  fact  that  dofondant  did 
I  not  testify  on  this  trial. 

There  Is  another  bill  of  exceptions  reserv- 
ed to  tbe  remarks  of  the  district  attorney. 
We  deem  is  unnecessnry  to  discuss  that  bill, 
Innsmucb  as  we  have  reversed  for  flie  re- 
marks reserved  In  the  other  bill. 

The  judgment  Is  rerersed,  and  tbe  cause 
remanded. 


SEESB  V.  STATB. 
(Court  of  Orimioal  Appeals  of  Texas.  Jan.  27, 

1»01.> 

AOORAVATBD  ASSAULT— EVIDENCE-SUPFI- 

CIBWCT. 

1.  In  a  nrusei-ntion  for  R;;;;rarated  assault 
there  can  be  uo  conviction  where  tbe  evidence 
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uowhere  ihows  Oiat  dufeodant  made  the  as- 
unlt  on  proiecatrix,  bat  Bhows  that  proseratrix 
made  the  aeuiilt  <m  defendant 

Appeal  from  Bant  Oonntr  Court;  F.  M. 
Newton,  Judge. 

W.  H.  Beese  was  cooTicted  of  aggravated 
assault,  and  appeals.  Berened. 

Howard  Martto*  Asst  Attj,  Gen.,  for  tbe 

State. 

BBOOKSt  J.  Conviction  of  aggravated  as- 
sault the  penalty  assessed  being  a  fine  of 

The  only  question  we  deem  necessary  to 
pass  upon  is  the  sufBdency  of  the  evidence. 
In  our  opinion  the  evidence  Is  not  suifl- 
clent  to  support  tbe  finding  of  tbe  jury.  It 
nowhere  shows  tliat  appellant  made  an  as- 
sault upon  proBecutrix,  but  de^ly  shows 
that  prosecutrix  made  tbe  assault  upon  ap- 
pellaut 

Because  tbe  evidence  Is  not  auffii^ent,  tbe 
judgment  Is  reversed,  and  tbe  cause  re- 
manded. 


BANDUC  T.  STATHi. 
(Conrt  of  Criminal  Appeals  of  Texas.  Jan.  27, 
1004.) 

ASSAULT  WITH  INTENT  TO  UURDHR-CONTIN- 
UANCK— ABSENT  WITNESS-FAILURE  TO  SUM- 
MON—IMUATBRIALITT  OF  THSBTIMONT. 
1.  A  continuance  of  a  prosecatkm  for  assault 
with  intent  to  murder,  wmght  on  account  of  the 
absence  of  a  witnesa  who  has  not  been  sum- 
moned, QDd  whose  testimony  that  the  injuries 
nctu&lly  inflicted  on  the  prosecuting  witness 
were  slight  does  not  present  a  controverted 
t>oint,  is  properly  refused,  tbe  evidence  clearly 
showing  mat  defendant,  bad  she  not  been  pre- 
vented, would  have  killed  tbe  prosecuting  wit- 
ness. 

Appeal  from  District  Court,  Fort  Bend 
County;  Wells  Thompson,  Judge. 

Ella  Bandle  was  convicted  of  assault  vrltb 
mtent  to  murder,  and  appealai  AfHrmed. 

J.  O.  Florea  and  W.  L.  Da^dson,  for  ap- 
pellant. Howard  Martin,  Asst.  Atty.  Oen, 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  Intent  to  murder,  and  her  pun- 
ishment assessed  at  confinement  In  the  pen- 
itentiary for  a  term  of  two  years.  The  In- 
dictment follows  tbe  approved  forms.  Mor- 
ris V.  State,  IS  Tex.  App.  66;  Nash  v.  State, 
2  Tex.  App.  862. 

Appellant  insists  that  tbe  court  erred  In 
not  post^nlng  tbe  case  on  account  of  the 
absence  of  Dr.  O'Farrow.  This  witness  bad 
not  been  summoned.  Furthermore,  his  tes- 
timony would  not  have  been  mateiiaL  The 
substance  of  Ms  statement  is  that  the  inju- 
ries upon  the  person  of  the  prosecutrix  were 
slight  There  Is  no  evidence  cmtiovertlng 


this  fact  fifowever,  flie  state's  evidence 
shows  ai^llaot  went  Into  tbe  bouse  of  pros- 
ecutrix, knocked  her  down,  and  was  on  top 
Qf  bar  wttb  a  dirk,  having  already  Inflicted 
some  cuts  upon  her  person,  when  she  was 
sdied  by  parties  and  taken  away.  Tbe  evl< 
deuce  clearly  sbows  that  If  not  prevented, 
she  could  and  probably  would  ban  killed 
prosecutrix. 
Tbe  Judgment  Is  affirmed. 


MABKS  V.  STATB. 
(Conrt  of  Crlmhisl  Appeals  of  Texas.  Jan.  ST, 

1904.) 

INTOXICATING  LIQUOES.^-OCAL  OPTION-CEIll- 
INAL  PROSBCUTION—EVIDENCB— DIS- 
TINCT OFTBNSBS. 

1.  In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  that  defendant,  some  eight 
or  nine  years  previous  to  the  trial,  had  been  in- 
dicted a  number  of  times  for  violatioas  of  the 
local  (otlon  law,  was  Insdmiasible  either  to 
prove  the  offense  charged,  or  to  Impeach 
lendant  as  a  witness. 

Ai^al  from  Hill  County  Court;  L.  C.  EDIl. 
Judge. 

Sam  BlaAs  was  convicted  of  vlolatliig  tbe 

local  option  law,  and  appeals.  Reversed. 

Douglass  ft  Shnrtlifl  and  SpeU  &  PbUlipa, 
for  appellant   Howard  Martin,  ABst  Atty. 

Oen.,  for  tbe  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
violating  the  local  option  law  During  tbe 
trial  appellant  testified  in  his  own  behalf. 
On  cross-examination  he  was  forced  to  tes- 
tify as  to  the  fact  that,  when  local  option 
was  heretofore  In  force  in  HlUsboro,  he  was 
Indicted  in  tbe  court  a  number  of  dmee  for 
violations  of  ttiat  law,  and  that  this  occurred 
In  1894  and  1896.  Several  objections  were 
urged  to  the  Introduction  of  this  testimony. 
Stewart  v.  State  (Tex.  Cr.  App.)  S8  S.  W. 
1144^  Is  directly  In  point,  and  concHualve  at 
the  question  that  this  vras  error.  The  stnte 
calls  our  attention  to  the  Levlne  Case,  S& 
Tex.  Or.  B.  647,  84  S.  W.  969.  We  are  of 
opinion  that  case  is  not  in  point  nor  is  tbe 
question  analogous.  In  Levlne's  Case  con- 
viction was  sought  for  violating  tbe  Sunday 
law.  and  the  evidence  of  previous  sales  was 
introduced  for  the  purpose  of  showing  tils 
guilt  in  the  case  on  trial.  Tbe  matters  in  tbe 
case  in  hand  occurred  eig^t  or  nine  years 
before  this  trial,  and  could  not  have  been 
Introduced  fbr  that  purpose.  This  case 
could  not  be  made  out  by  alleged  violations 
eight  or  nine  years  previous  to  its  alleged 
occurrence.  Under  the  authoritlea  this  evi- 
dence was  not  admissible  for  the  purpose  in- 
dicated, nor  to  Impeach  appellant  as  a  wit- 
nesa. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 
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PERBY  T.  STATE. 

(Court  ot  Oiimkial  Appeals  of  Tezu.  Jan.  27, 

19M.) 

B<niQL4RT— KVXraNCT-^ADMIBSIBIUTT— 
BDWIOIBNCT. 

1.  Testimony  In  a  prosecution  for  barglary 
Bhowing  that  the  borsiaiized  store  was  entered 
hy  the  Qse  of  btts  of  the  same  siae  aa  those  tab- 
en  from  another  building,  which  were  found 
early  the  following  mornini'  near  where  defend- 
ant was  seeiL  and  there  later  identified  with 
propertr  on  lifa  person  taken  from  the  bvr^az^ 
ued  Btar%  la  admlsalble. 

2.  Eridawe  In  wwecatlon  tax  bnrglarr  axam- 
fned,  and  idd  aalBcient  to  sustain  a  conTlcUon. 

Appeal  from  District  Court,  Trarla  Coun- 
ty; Geocge  Oalhoun,  Judge. 

Syd  Ferry  was  emvlcted  of  burglary,  and 
appeals.  Affirmed. 

Howard  Martin,  AmL  Att7.  Qen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
Tlcted  of  burglarizing  a  store  belonging  to 
Thaxton.  The  night  this  burglary  occurred, 
a  brace  and  bit  were  taken  from  a  black- 
smith shop  Just  across  the  street  from  the 
store,  about  60  feet  distant  l^e  evidence 
shows  the  entry  to  the  house  was  effected 
by  tbe  use  of  bits  of  the  same  size  as  those 
taken  from  the  blacksmith  shop,  and  found 
early  tbe  following  morning  near  where  de- 
fendant was  seen  close  to  a  Are  In  a  hollow 
in  a  rough  and  unfrequented  pasture.  De- 
fendant moved  out  of  this  hollow  in  a  di- 
rection toward  the  place  some  800  yards 
away,  where  he  was  positively  identified 
with  two  or  more  suits  on,  and  his  pockets 
fllled  with  property  of  a  kind  similar  to  that 
taken  from  tbe  burglarized  store.  Tbe  brace 
and  bit  were  found  near  the  point  where  the 
fire  was,  "and  in  connection  with  the  pair 
of  new  pants  and  canned  goods  poedtlvely 
identtfled  as  property  taken  from  Thaxton's 
store  on  tbe  night  of  the  burglary  charged 
In  the  Indictment,"  as  the  court  states  In  bis 
qaallflcation,  and  that  for  these  reasons  It 
was  permitted  to  go  before  the  Jury.  We  do 
not  believe  this  was  error.  The  testimony 
was  properly  admitted. 

Witness  Hill  was  permitted  to  teeti^  that 
be  saw  defendant  In  the  woods  about  a 
mile  and  a  half  from  tbe  burglarized  store, 
and  that  be  saw  two  combs  and  the  handle 
of  two  brushy  sticking  out  of  appellant's 
pocket  This  was  admitted,  with  the  same 
explanation  by  tbe  court  as  that  to  the  previ- 
ooB  bill. 

Geo.  Mathews  testified  that  he  found  some 
old  pani%  a  pair  of  new  pants,  and  some 
empty  cans  in  said  pasture,  about  a  mile  and 
a  half  from  tbe  burglarized  house,  and  found, 
also,  covered  up  under  the  leaves,  the  brace 
and  bit  in  qnestlon.  This  was  admitted  with 
the  same  explanation  as  given  by  tbe  Judge, 
already  stated,  and  also  upon  the  further 
statonent  of  the  Judge  that  tbe  pants  and 
proiHtrly  stated  by  wttneos  as  being  taken 
78  8.W.-^ 


from  tbe  store  of  Thaxton  at  the  time  It  was 
burglarized  was  Identified  as  the  property 
of  Thaxton:  and  the  record  shows  further. 
In  addition  to  the  identification  of  tbe  pants, 
that  tbe  canned  goods  had  the  private  price 
mark  of  Thaxton  on  them  when  recovered. 
Witness  Fox's  testimony  was  objected  to, 
and  Is  admissible  for  the  same  reasons  al- 
ready stated,  aa  well  as  the  testimony  of  the 
witness  Townf}end. 

We  do  not  believe  the  court  erred  in  fail- 
ing to  charge  the  Jury,  as  cmitended  by  ap- 
pellant on  the  possession  of  recently  stolen 
property.  The  property  mentioned  In  his 
exception  to  the  charge  Is  that  testified  by 
the  witnesses  Mathews,  Hill,  and  Fox.  This 
was  the  property  taken  from  the  bouse  It- 
self, and  relied  upon  by  the  state  to  connect 
defendant  with  tbe  burglary.  This  is  bur- 
glary, and  all  the  property  came  from  the 
house.  Appellant  is  not  charged  with  theft. 
He  gave  no  account  of  his  possession;  did 
not  undertake  to  explain  It  In  any  manner. 
We  think  the  evidence  Is  suffldent,  and  there 
was  no  such  error  In  the  trial  of  the  case 
as  requires  a  reversal. 

Tbe  Judgment  is  affirmed. 


PBBRY  T.  STATE. 
(Court  of  Orlmkul  Appeals  of  Texas.  Jan.  27, 
1904.) 

BOBQLAHT— BVIPlONCHI-ADMlBaiBmTT— 
SUFFICIBNOT. 

1.  Where  defoidant  in  a  loosecatlon  for  bar- 
^ry  was  found  under  soapidous  drcnnutan- 
oes,  tending  to  show  that  he  was  ki  actual  pos- 
seosion  of  eoods  taken  in  another  bnrglary.  as 
well  as  tools  taken  in  the  bm^lary  with  wbieb 
he  was  charged,  and  with  which  entry  was  gain- 
ed to  the  otker  bnrglaiized  house,  proof  of  the 
other  bnrglary  is  admissible  as  part  of  the  res 
gestae,  string  to  Identify  defendant  in  connec- 
tion with  the  crime  charged. 

2.  Evidence  in  a  prosecution  for  bnrglary 
showing  that  defendant  was  foond  In  close  jux- 
taposition to  the  goods  taken  in  the  alleged 
burglary,  ander  circumstances  which  indicated 
that  he  was  In  possession  of  them,  though  not 
In  the  immediate  actual  possession  thereof,  is 
salDdeiit  to  suroort  a  conviction. 

Appeal  from  District  Court  Travis  Oonn- 
t^i  George  C3alboim,  Judge. 

Syd  Peny  was  convicted  of  bnrglary,  and 
apiKals.  Affirmed. 

Howard  Martin,  Aast  Atty.  Gen.,  for  tbe 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

There  are  several  bills  of  exception  In  the 
record,  but  all  relate  to  the  admission  of  an 
extraneous  crime,  to  wit  appellant  was  char- 
ged with  the  burglary  of  the  blacksmith  shop 
of  T.  A.  Hartung.  The  proof  shows  that 
there  were  taken  from  said  house  a  brace, 
and  two  brace  bits  belonging  thereto.  Tbe 
eztnueouB  crime  proTOi  was  the  btuglaiy  of 
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a  fltorthonM  tbont  60  yuds  fzom  Oie  abop; 
tbe  proof  ahowUiff  Uiat  ttie  bm^aiies  mre 
committed  on  tbe  mum  night,  and  near  tbe 
game  time,  and  tbe  goods  taken  from  the 
atorehonse,  and  also  the  brace  and  hlta  were 
fonnd  tbe  next  day  In  a  thicket  In  a  paatore 
near  Manor,  where  tbib  burglary  vaa  com- 
mitted. Appellant  waa  found,  nnder  anapl- 
clona  drcumstancea,  in  the  Inunedlate  vicin- 
ity of  BBld  goods.  The  circumstances  tend 
strongly  to  show  that  he  was  In  the  actual 
possession  of  them  when  flnt  seen.  Under 
these  drcumstancea,  tbe  proof  of  the  other 
burglary  waa  held  admtesible.  It  oecnra  to 
OB  that  this  character  of  testimony  waa  rel- 
evant and  admlaslble  aa  a  part  of  the  rea 
geatn  of  tbe  alleged  burglary;  servtaig  to 
devdop  the  same,  and  to  Identity  appellant 
hi  ccttUMCtUm  therewith.  Kelley  v.  State,  81 
Tex.  Or,  B.  211.  20  S.  W.  366;  Tlelder  v. 
State  (Tex.  Or.  App.)  49  S.  W.  S76;  Bright 
V.  State  (Tex.  Or.  App.)  74  8.  W.  012.  Tbere 
was  no  question  made  here  as  to  the  taking 
of  the  brace  and  bits  for  a  merely  temporary 
purpose,  as  In  King  v.  State  (Tex.  Cr.  App.) 
07  S.  W.  410.  However,  If  such  question  bad 
been  mode,  we  believe  the  same  decision 
would  have  been  reached  as  In  King's  Case. 
Appellant  not  only  uaod  the  brace  and  bits 
for  the  pmpose  of  consummating  the  bur- 
glary of  the  Btorefaouse,  but  he  evidently 
carried  them  away  with  him,  for  when  found 
they  were  In  Qie  thicket  wltii  the  otiier  goods 
In  the  vicing  of  where  appelant  was  seen. 
This  dteposes  of  all  the  bUta  of  exception. 

We  have  examined  the  record  carefully, 
and.  In  our  opinion,  It  supports  tbe  verdict. 
In  Davis  V.  State  CTex.  Cr.  Aro.)  74  8.  W. 
918.  appellant  was  round  In  possession  of  the 
goods  taken  In  the  alleged  burglary  about  a 
month  after  the  commission  thereof,  and  this 
waa  the  principal  evidence  against  him,  and 
the  conviction  waa  sustained.  In  this  case 
it  is  true  tbut  appellant  was  not  found  In  the 
Immediate  actual  posBessIon  of  the  goods 
taken  in  the  alleged  burglary,  but  be  was 
found  In  doae  juxtaposition  thereto,  and  un- 
der drenmstances  which  Indicate  unmistak- 
ably that  he  was  In  possession  of  them.  This 
was  a  much  stronger  case  showing  actual 
possession  than  Lamater  v.  State  (To.  Or. 
App.)  42  S.  W.  804. 

There  bdng  no  error  In  the  record,  the 
judgmrat  la  affirmed. 


BOSS  T.  STATE. 

(Court  of  Orimkia]  Appeals  of  Texas.  Jan.  27, 
1904.) 

RAFB-ASSAULT  WITH  INTMNT. 
1.  A  request  for  Intercoane,  with  a  threat  to 
iojore  U  It  be  refosed,  does  not  constitute  an 
BBsaalt  with  Intent  to  rape. 

Appeal  from  District  Court,  Milam  County; 
J.  0.  Scott,  Judge. 

Ned  Boss  appeals  ftom  a  conviction.  Be- 
vcrsed. 


Wallace  ft  Camp,  fOr  a^llant  Howard 
IbrUn,  Aast  Atly.  Gen.,  for  the  Btata. 

BBOOKB,  I.  ^pdUnt  waa  convicted  of 
an  assault  with  Intent  to  commit  rape^  and 
his  pnnlahment  aasesaed  at  confinement  In 
tbe  penitentiary  for  a  term  of  15  yean. 

The  following  is  substantially  all  the  en- 
deuce  adduced  upon  the  trial:  Annie  Stoltt 
tostlfled;  She  was  a  giri  over  fha  age  of  IB 
years.  That  abont  July  29,  1908,  In  Milam 
county,  she  was  at  her  father's  tank,  one- 
fourth  mile  from  the  bouse.  In  company  wltti 
an  11  and  a  12  year  tnotber,  and  some  small- 
er children,  who  were  in  tibe  tank,  except  the 
little  one  ahe  had  gone  aftv.  That  defend- 
ant, in  company  with  Us  broth«r  Miles  Boss, 
came  to  where  she  was,  and  stopped  and  talk- 
ed with  them.  Tliat  defendant  said,  "Annie, 
let  me  fuck  yon;**  and  ahe  said  she  would  not 
do  It  Whereupon  he  pulled  his  fcntfe^  and 
said,  "If  you  d(m't,  I  will  cut  yonr  tiiroat." 
This  la  all  that  defendant  said  to  her.  and 
she  left  and  went  to  the  honae.  That  her 
brothers  got  afto*  defendant,  and  chunked 
him  and  ran  him  olf.  Defendant  did  not 
strike  w  offer  to  strike  her.  He  did  not 
touch  her.  She  tdd  her  mother  of  this  oc- 
currence on  the  night  after  it  occurred. 
Prosecutrix  was  well  acquainted  with  de- 
fendant; he  having  lived,  with  his  fatlm. 
on  the  farm  of  prosecutrix's  father  a  few 
yearsago.  Prosecntriz  had  of  ten  talked  with 
dtfendant  That  she  was  now  angry  with 
him.  He  was  a  n^jo,  and  she  a  white 
German  girl.  Prosecutrix's  mother  testified 
that  on  or  abont  tbe  night  of  July  29, 1903, 
her  daughter  Annie  mentioned  to  her  that  a 
party  had  gotten  after  her  and  aaaaulted  her. 
Thia  Is  all  the  testimony  adduced  qpon  tbe 
trial,  as  contained  in  the  record  before  us. 
It  ahowa  a  gross  and  Infamoua  Insult  to  pros- 
ecutrix, but  it  does  not  show  that  be  made 
an  assault  on  prosecutrix  with  Intent  to  rape 
h».  This  being  true,  we  cannot  permit  this 
cmvictlou  to  stand. 

The  Judgm^  Is  revwsed,  and  the  caoae 
remanded. 


DODSON  V.  STAm 

(Court  vt  Orlmkisl  Appeals  of  Texas.  Jan.  27. 

1904.) 

CRIMINAL   LAW-<;ONTINUANCE   FOR  ABSENT 
WITNB88— RBHARK8  OF  PR08B0UT- 
INO  ATTORNBT. 

1.  BetosBl  of  continoance  tm  absence  of  m 
witness  la  not  error,  the  story  to  which  witness 
would  testify  belnr  reudered  improbable  by 
what  9then  testified  to  and  by  the  affldavlt  of 
the  proseeating  attorn^  as  to  what  wltaesa  tes- 
tified to  before  the  grand  jurr. 

2.  Remark  of  the  prosecutsig  attomer,  in  ar- 
gument, on  a  trial  for  asBauIt  with  intent  to 
murder,  that  "It  Is  Just  sadi  Impndoit  and 
■assy  negroes  as  defendant  Is  shown  by  the  eri- 
dence  to  be  cauring  troable  In  this  coontiy,"  is 
not  prejudicial. 

Appeal  ftom  District  Ooor^  Oonnty; 
George  Oalbonn,  Judges 
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Sam  Dodson  appeals  from  a  conrictloii. 
Affirmed. 

Howard  Marttn*  Asst  Atty.  6en.,  for  tta« 
Etat& 

BROOKS,  J.  Appellant  was  convfcted  of 
fiBsault  with  Intent  to  mnrder,  and  his  pnn- 
Ishment  assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  two  years. 

He  Insists  that  the  court  erred  In  refnslng 
bis  second  application  for  continuance.  At- 
tached to  the  bill  presenting  tills  matter  la 
the  following  explanation  by  the  conrt:  "The 
case  having  heen  continued  for  the  term  once 
before  on  application  of  defendant  hecanse  of 
tlie  nonattcndance  of  witness  Chas.  Van 
Zandt.  for  whom  process  had  been  taken  oat 
by  the  state,  but  not  by  defendant,  and  re- 
turned: 'Not  served.  Witness  not  found.' 
The  state  had  caused  to  be  issued  four  aab- 
pa'uaa  for  said  witness,  all  of  wlilcb  had  been 
returned:  *Not  served.  Witness  not  found.' 
On  October  17,  1903,  the  case  was  continued, 
as  above  stated,  on  application  of  defendnTit. 
The  criminal  docket  was  again  set  for  trial 
at  the  next  term  of  court  on  November  16, 
1903,  and  on  that  date,  and  not  before,  de- 
fendant caused  to  be  issued  a  subpoena  for 
said  witness.  The  case,  when  reached  on  the 
docket  on  November  16,  1903,  was  postponed 
at  the  request  of  defendant  imtll  he  could 
bear  from  said  subpcena,  which  was  issued  to 
Williamson  county,  Texas.  On  November  20, 
1903,  when  the  case  was  again  reached  on 
the  docket  and  called  for  trial,  the  return  of 
the  sheriff  of  Williamson  cotmt^  showed  that 
the  said  witness  Van  Zandt  could  not  be 
found,  after  diligent  search,  In  Williamson 
county,  and  defendant's  second  application 
for  conttnuance  on  the  ground  of  the  absence 
of  said  witness  Van  Zandt  was  overruled.** 
Attached  to  the  motion  for  new  trial  Is  the 
affidavit  of  the  absent  witness,  Cbas.  Van 
Zandt,  which  states,  in  substance,  that  on 
the  morning  of  the  difficulty  he  and  defend- 
ant had  started  to  the  prairie  to  chop  cotton, 
and  while  paasing  Heep's  place  they  applied 
to  prosecDtor  Thrift  for  work,  end  were  em- 
ployed by  Thrift  to  chop  cotton  for  the  re- 
mainder of  the  day  for  60  cents.  At  noon  he 
and  defendant  went  to  the  house  occupied  by 
Egbert  Hall.  Tbey  discussed  the  situation, 
and  concluded  If  they  continued  to  work  for 
prosecutor  there  m^ht  be  some  difficulty  be- 
tween them,  as  Thrift  had  not  been  satiafled 
with  their  work  -in  the  morning,  and  grum- 
bled a  good  deal  at  them.  They  returned  to 
where  Thrift  and  Neal  Sorrell  had  eaten  din- 
ner at  the  well,  and  Dodson  said  to  Thrift 
that  they  would  not  work  any  longer,  as  they 
found  It  Impossible  to  please  him;  therefore 
they  wanted  their  money,  and  would  quit. 
Thrift  stated  that  he  did  not  employ  them 
by  the  half  day,  but  by  the  day.  Defendant 
then  said  that  it  did  not  make  any  difference 
to  bim  whether  he  was  onployed  by  the  day 
or  half  day.  Just  m  he  got  his  money.  Some 
otbCT  wofds  wtn  passed  br  Dodson  and 


Thrift,  and  Thrift  picked  up  a  brush  and 
started  towards  Dodsra,  and  said  to  him, 
"You  damn  black  son  of  a  bitch,  I'll  beat  your 
bead  off."  Dodson  asked  Thrift  several  times 
to  stop,  bat  Thrift  contlnaed  advancing  to- 
wards Dodson  until  near  the  fence,  when 
Thrift  threw  down  the  brush,  put  one  hand  in 
his  pocket  and  the  other  on  the  fence,  and 
started  through  the  fence,  when  Dodson 
reached  to  the  ground  and  picked  up  a  rock 
and  threw  it  at  Thrift  When  the  rock  was 
thrown,  both  affiant  and  Dodson  ran  away, 
and  affiant  does  not  lutow  what  further  hap- 
pened. That  Dodson  was  in  no  way  respon- 
sible for  affiant  I]elng  absent  from  the  trial; 
that  he  tias  been  away  from  Travis  county, 
in  San  Saba  county.  The  district  attorney, 
by  his  owm  affidavit,  controverts  the  above 
statement  of  the  witness  Van  Zandt  In  the 
following  manner:  That  be  examined  the 
witness  before  the  grand  Jury  touching  the 
assault  made  by  defendant,  Sam  Dodson,  on 
Thrift;  and  Van  Zandt,  after  testifying  that 
he  and  Dodson  went  to  work  for  Thrift  on 
the  day  of  the  assault,  and  worked  until  din- 
ner time,  when  they  proposed  to  quit,  stated 
he  did  not  say  a  word,  but  after  some  con- 
versation between  Thrift  and  Dodson  about 
him  (Van  Zandt)  and  Dodson  quitting  work, 
and  Dodson  demanding  from  Thrift  pay  for 
the  work  up  until  noon,  Thrift  stated  to  Dod- 
son that  he  could  not  pay  them,  as  he  had  no 
money  in  the  field  with  him,  and  Dodson  re- 
plied, "I  always  heard  you  wouldn't  pay.  and 
now  I  know  It;  but  you'll  have  to  pay  me, 
and  pay  me  now;"  that  at  the  time  there  was 
a  barbed-wire  fence  between  where  Thrift 
was  sitting  down  and  Van  Zandt  and  Dod- 
son were  standing;  ttuit  as  soon  as  Dodson 
said  this  Thrift  grabbed  a  little  piece  of 
brush,  and  Jumped  up,  and  started  towards 
where  they  were,  and  said  to  Dodson,  "Get 
away  from  here,  and  don't  sass  me  any  more, 
and  If  you  don't  get  away  I  will  give  you  a 
whipping;"  that  when  Thrift  started  towards 
where  they  were,  he  (Van  Zandt)  turned,  and 
ran  off,  and  did  not  see  Dodson  when  he 
threw  the  rock,  and  did  not  know  wheth^  he 
bad  the  rock  before  he  (Dodson)  came  up  to 
the  fence  or  not.  Prosecuting  witness  and 
the  negro  Sorrell,  who  was  with  prosecutor 
at  the  time  of  the  difficulty,  swear  to  a  con- 
verse statement  to  that  set  up  by  the  affidavit 
of  Van  Zandt,  and  the  affidavit  of  the  dis- 
trict attorney  clearly  controverts  the  salient 
features  of  the  affidavit  of  Van  Zandt,  render- 
ing the  same  improbable  in  the  light  of  this 
record.  TherefiHre  we  hold  that  the  court  did 
not  err  In  overruling  the  application  for  con- 
tinuance, nor  in  refusing  the  motion  tax  new 
trial  on  this  ground. 

Appellant  reserved  a  bill  of  ezceptionB  to 
the  refusal  of  the  following  special  charge: 
"You  are  farther  Instructed  that  the  state 
must  prove  beyond  a  reasonable  doubt  that 
defendant,  at  the  time  the  assault  was  com- 
mitted, If  any  such  assault  was  committed. 
Intended  to  kUl  the  said  0«a  W.  Thzlft,  and. 
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If  tbe  state  fkfla  to  prove  tills  intent  beyond 
a  reasonable  doubt,  yon  will  acquit  defendant 
of  assault  -wltli  intent  to  mnrder."  Tbts 
ebarge  was  ratwtantlally  given,  as  stated  by 
the  conrt  la  tiie  qnaliflcatlon  to  tbe  bill,  In 
the  main  charge  of  tbe  court 

rail  No.  8  complains  of  tbe  following  lan- 
guage used  by  the  district  attorney  In  big  ar- 
gument to  the  Jury:  "It  la  Just  such  In^- 
dent  and  sassy  negroes  as  tbe  defmdant  is 
shown  by  t3ie  erldence  to  be  causing  trouble 
In  this  country.**  No  special  cbaixe  was  pre> 
sented  appellant  to  the  court  on  ttiis  ma^ 
ter.  Furthermore,  we  do  not  see  how  It 
could  bare  Injured  appellant. 

Tbe  charge  of  the  court  Is  correct  The 
erldence  supports  tbe  finding  of  tbe  jury. 
The  judgment  Is  affirmed. 


SMITH  T.  STATE. 

(Court  of  Crimkial  Appeals  of  Texas.   Jan.  27, 

1904.) 

CRIMINAL.    LAW— BYIDBNCB-OOUHIBSION  OF 
OFFENSE— TIME— ALIBI. 

1.  Where,  in  a  prosecution  for  borglan,  the 
witnesses  as  to  the  date  of  the  commlasloD  of 
the  offense  were  not  specific.  It  was  proper  for 
tbe  court  to  permit  them  to  testl^  to  facts  by 
which  tber  mted  a  day,  snd  for  tne  jailer  who 
had  defendant  In  cnstody  to  testify  that  defmd- 
ant was  placed  hi  jail  on  the  ISth  day  of  the 
month,  where  he  remained  mitU  the  time  of  the 
trial,  which  was  after  the  26th  of  the  same 
month,  for  the  pnrpoae  of  riiowlng  that  the  of- 
fense was  committed  before  the  Indictment  was 
rendered. 

2.  Where  a  burglary  was  committed  between 
7:30  and  8:30  o'clock  In  tbe  evening,  defendant's 
evidence  that  be  reached  the  boose  of  a  friend 
at  10  o'clock  that  night,  wbere  he  was  Invited 
to  q>end  the  nlcht,  was  insufficient  to  present 
a  defense  of  allu. 

Appeal  from  District  Court  Travis  County; 
Qeorge  Calhoun,  Judge. 

Will  Smith  was  convicted  of  burglary  of  a 
printe  residency  and  be  appeals.  Affirmed. 

A.  B.  Phelps,  for  appelant.  Howard  Mm- 
tin.  Asst  Atty.  Gen.,  for  the  Stote. 

DAVIDSON,  P.  J.  This  conviction  waa 
for  burglary  of  a  private  residence,  the  pen- 
alty assessed  being  five  years  In  the  peolton* 
tlary.  There  Is  a  considerable  portion  of 
this  record  devoted  to  tbe  question  of  wheth- 
er or  not  the  burglary  is  showu  to  have  been 
committed  prior  to  the  presentment  of  the 
Indictment  The  witnesses  were  not  specific 
as  to  the  day,  and  fixed  the  time  by  circum- 
stances. We  do  not  think  there  was  any 
error  in  permitting  the  witnesses  to  testify 
to  facta  by  which  tbey  fixed  the  day.  For 
instance,  the  jailer  testified  that  apt)ellant 
was  placed  in  Jail  on  the  15th  day  of  the 
month— the  indictment  having  been  returned 
on  the  26th  day  of  tbe  same  month— and  that 
he  had  been  In  jail  during  the  entire  time 
from  hie  incarceration  to  the  time  of  the  trial. 
There  were  other  facts  tending  to  show  that 
the  offense  waa  committed  prior  to  tbe  IStta. 


The  charge  of  ttt  eomt  Is  criticised  be> 
cause  it.  did  not  submit  tbe  Issue  ct  auu. 
This  Is  not  raised  by  the  testimony.  The 
nearest  approach  to  It  was  that  defendant 
testified  he  was  at  tbe  residoice  of  a  Mend, 
wlio  had  invited  him  to  si>end  tbe  night 
wbl<di  was  tbe  night  of  the  alleged  bnzgtaiy. 
and  Us  statement  Is  that  be  reached  Hiere  at 
10  o'clock  that  idgbt  Tbe  burglary  Is  shown 
to  lure  been  committed  somewhoe  about 
7:80  to  8:80  o'clock,  or  possibly  esriiv. 

It  is  ctmtoided  ttie  evidmce  Is  aot  snfll- 
dent  After  a  careful  review  of  tbe  state- 
moit  of  Cacti  we  are  of  opinloii  Omt  tt  li 
sufficient 

The  judgment  Is  afHnned. 


MAXWB(LL  V.  STATBL 
(Conrt  of  Criminal  Appeals  of  Texas.   Jan.  27, 
1904.) 

AS8AULr-8BLP-DBFBNSS~KVIDEMCB-CHAa- 
AOTBR  OP  DXFENDANlV-PRBiVIOIJS 
OFFENSES. 

1.  &1  a  prosecatioQ  for  assault,  evidence  that 
proeecntrlx  was  making  an  assanlt,  and  defend- 
ant thereupon  pushed  prosecutrix  away  to  avoid 
the  consequences  of  the  assault  upon  hera^f  or 
her  son,  and  that  when  poshed  hy  defendant 
prosecutrix  fell  down,  was  sufficient  to  reqnire 
the  giving  of  a  requested  instruction  on  s^- 
defense. 

2.  Tbe  state  cannot  prove  the  bad  reputation 
and  character  of  defendant  except  in  rebuttal 
after  defendant  has  placed  his  diaracter  in 
issne. 

8.  In  a  prosecution  for  assault  It  was  error  to 

permit  the  state  to  show  previous  instances  in 
which  defendant  was  either  tried  or  arrested  for 
distorbance  of  the  peace. 

Appeal  from  Hunt  Ooujt^  Court;  P.  IL 
Newton,  Judge. 

Mrs.  B.  Maxwell  was  convicted  of  aln^o 
assault;  and  appeals.  Reversed. 

B.  D.  Thompson,  for  aroellant  ^wud 
Blartin,  Asst  Atty.  Qen.,  for  tbe  Stat& 

DAVIDSON,  P.  J.  Conviction  for  simple 
assault  fine  assessed  being  $2S.  The  evidence 
for  the  Btete  shows  that  appellant  struck. 
Mrs.  McBrlde  with  a  stick  of  store  wood, 
and  that  Mrs.  McBrlde  waa  a  very  old  wom- 
an. There  were  two  counts  In  the  informa- 
tion charging  aggravated  assanlt— one  pro- 
ducing serious  Injury  by  means  of  tbe  blow, 
and  the  other  an  assault  upon  an  aged  and 
decrepit  woman.  Tbe  difficulty  arose  oTer 
the  right  of  -possession  to  some  discarded 
cross-ties  token  from  the  track  of  tbe  Quit 
Colorado  ft  Santa  F6  Ballway.  Deftendanfa 
evidence  shows  that  Mrs.  McBrlde  was  mak- 
ing the  assault,  and  she  only  pushed  ber 
away  to  avoid  the  consequences  of  an  asaault 
upon  herself  or  her  son,  and  that  when  push- 
ed by  appeUant  tbe  old  woman  fell  down. 
This  required  the  court  to  give  tbe  special 
requested  Instructions  In  regard  to  tbe  theory 
of  self-defense,  but  which  was  refuaed. 

The  state  was  permitted,  OTer  the- objec- 
tions of  appdlnn^  to  totrodnce  erldence  of 
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the  bad  reputatloo  and  eharaeter  ot  appel- 
lant when  she  had  not  heneU  placed  that 
reputation  In  erldence.  The  state  cannot  re- 
sort to  Alls  character  of  teBtlmony  except  In 
rebuttal  after  the  defendant  haa  idaced  hla 
or  her  character  In  iaaae. 

The  state  was  also  p^mftted  to  totfodnee 
In  eridence  some  pre^us  caaei  against  ap- 
pellant In  which  abe  was  tither  tried  or  ar^ 
rested  for  dlatnrbances  of  the  peace.  This 
evidence  was  erroneously  admitted. 

For  the  reasons  Indicated,  the  Jodgmant 
is  revmed,  and  the  cause  remanded. 


SMITH  T.  BTATB. 

(Court  of  Grimfcial  Appeals  of  Texas.  Jan.  27, 

1904.) 

MURDHR— RKASONABLH  DOUBT— INSTRUCTION 
— APPBAIi-COHIVrraiCT  OF  JUBOR. 

1.  That  a  jnror  on  his  voir  dire  anawered  that 
he  had  paid  his  poll  tax  prior  to  February  Ist 
which  was  not  true,  the  tax  haTing  been  paid 
Febrnary  4th,  is  not  a  ground  for  rerersal  of  a 

i'odgmoit  of  couvlctltui  for  murder,  where  tiiere 
•  no  attempt  to  show  ^at  be  was  not  fair  and 
Impartial. 

2.  A  charge  on  reasonable  doubt  as  to  the 
whole  case  is  safflrieut  without  a  charge  on  rea- 
sonable doabt  as  bttwem  murder  In  the  first 
and  second  degrees  and  between  mnrdw  in  the 
second  degree  and  manslaughter. 

^peal  fnnn  District  Court;  Fort  Bend 
County;  Wells  Thompson.  Jadg& 

Shepherd  Smltb  was  couTlcted  of  murder 
in  the  second  degree,  and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 


HENDBRSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  bis 
ponlsbment  assessed  at  confinement  in  the 
penitentiary  tm  a  term  of  60  years;  hence  this 
app^I. 

In  appellant's  .  amended  motion  for  new 
trial  be  attempts  to  raise  the  question  as  to 
the  competency  of  G.  B.  Handle  to  sit  as  a 
joror  In  said  case.  The  reason  assigned  is  that 
said  Randle  answered  on  hla  voir  dire  that 
be  had  paid  his  poll  tax  prior  to  the  1st  of 
February,  but  this  was  not  true;  that  said 
poll  tax  was  paid  on  February  4,  1903. 
There  is  no  showing  ttiat  appellant  was  in- 
jured by  the  fact  that  said  Randle  sat  as  a 
juror  in  said  case;  no  attempt  to  show  that 
be  was  other  than  a  fair  and  impartial  Juror. 
Before  he  could  avail  himself  of  an  objection 
of  this  character,  It  was  Incumbent  on  him 
ta  show  tbat  said  Juror  was  not  fair  and  im- 
partial, and  that  he  suffered  some  Injury  at- 
tributable to  said  Juror  having  sat  in  the 
case.  This  question  was  before  this  court 
in  Carter  v.  State,  76  S.  W.  437.  8  Tex.  Ot 
Rep.  320,  and  it  was  there  held,  under  sim- 
ilar circumstances,  tbat  the  action  of  the 
court  was  not  reversible  error. 

Appellant  further  complains  that  the  court 


failed  to  charge  <m  reasonable  doubt  as  be- 
tween murder  In  the  first  and  second  de- 
grees and  mnrdOT  In  tbe  second  degree  and 
manslanghter.  However,  the  court  did  chaxge 
on  reasonable  doubt  as  applied  to  the  whole 
case,  and  this  was  sufficient  McCall  t. 
State,  14  TttX.  App.  8B8;  HaU  v.  State,  28 
Tex.  App.  146, 12  S.  W.  780;  Prlsell  t.  State, 
80  Tex.  App.  42, 16  a.  W.  761;  McKlnney  v. 
State  (Tex.  Or.  App.)  56  S.  W.  176. 

Api»ellant  further  Insists  tbat  Ihe  evidence 
is  not  sufficient  to  sustain  the  vadict.  The 
defense  set  iv  by  appellant  was  Insulting 
conduct  of  deceased  toward  the  wife  of  ap- 
pellant The  Jury  heard  the  testimony;  and 
the  court  gave  a  fair  charge  on  this  Bisect 
and  evidently  the  Jury  did  not  believe  ^ipel- 
lanfs  evldmceb  but  btfleved  the  theory  of 
the  state,  which  showed  tbat  the  homicide 
was  an  unprovoked  murder. 

There  being  no  error  in  tbe  record,  the 
Judgment  Is  affirmed. 


ROBERTSON  v.  STATE.* 

(Court  of  Oriminal  Appeals  of  Texas.  Jan.  13, 
1904.) 

ORIMINAL  UW— AFPBAL— HBCOQNIZANCE. 

1.  A  recognisance  on  appeal  in  a  criminal  case 
,  wtiich  fails  to  comply  with  Oode  Cr.  Proc.  1895, 
I  art.  887,  in  that  it  does  not  state  that  appellant 
was  convicted  "in  this  canse,"  and  requires 
"personal"  appearance  **Qntil  discharged  by  dae 
coarse  of  law,"  instead  of  that  accuaeo  will  "not 
depart  without  leave  of  this  court,"  la  insuffi- 
cient 

Appeal  from  District  Oourt,  Collin  County; 
J.  M.  Pearson,  Judge. 

A.  T.  Robertson  was  convicted  of  an  ag- 
gravated assault  and  appeals.  Dismissed. 

Abematby  ft  Abemathy,  for  appellant 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault  and  fined  $100.  The 
Assistant  Attorney  General  moves  to  dis- 
miss the  appeal  because  tiie  recognisance 
does  not  comply  with  article  8Si»  Oode  Cr. 
Froc.  1885.  First  it  does  not  state  that  ap- 
pellant ^as  convicted  of  a  misdemeanor  "In 
this  causey"  and  it  Is  not  made  to  appear 
in  what  cause  he  was  convicted;  second,  It 
is  more  onerous  than  the  law  provide^  In 
that  It  requires  him  to  make  his  "personal" 
an>earance;  third,  because  It  states  "until 
discharged  by  due  course  of  law,"  Instead  of 
'iiot  depart  without  leave  of  this  court." 
The  form  ot  recognizance  presolbed  by  arti- 
cle 887  is  plain  and  simple,  and  we  have  re- 
peated^ h^d  ttiat  It  ahould  be  complied 
with.  The  motion  Is  well  taken.  Meeks  v. 
State,  74  S.  W.  910,  7  Tex.  Ct  Bep.  821. 
The  appeal  is  accordingly  dismissed. 

•BshMTins  denied  Fsbrttsry  19^  IWL 
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BIAm  T.  STATEL 
(Court  9t  Orimhial  Appeal*  ot  Texu.  Jan.  27, 
190ft.) 

ASUULT— PRBMBDITATBD  DBBION— KVIDBHCB 
— BUFFICIBNCT-^APPBAL— BIIiLS 

or  BxcapTioNs. 

1.  Bills  Of  exceptions  to  questions  propounded 
by  the  state  to  witnesses  cannot  be  considered 
on  appeal  where  the  witnesses'  answers  are  not 
disclofled  In  the  bills. 

2.  TestiDKHiy  introduced  br  tiie  sUto  riiowing 
that  defendant  and  another  determined  to  as- 
sault prosecutor,  followed  him,  came  upon  him 
unawares,  and  immediately  proceeded  to  as- 
fiautt  and  knock  htm  down,  and  then  set  npon 
and  beat  him,  was  safflcimt  to  aathorisa  a 
charge  npon  assault  with  premeditated  design. 

Appeal  from  Orayson  Oonnty  Court;  O. 
P.  Webb,  Judge. 

Sam  Blaln  was  conTicted  of  an  a^nniTated 
asaaolt,  and  appeals.  AfOrmed. 

Howard  Martin,  Asst  Attj.  G«L,  for  tbe 
State. 

HENDEliSON,  J.  Appellant  was  conrlct- 
ed  of  an  agijravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  ¥100  and  Imprlson- 
meut  In  the  county  jail  for  a  period  of  four 
months,  and  appeals. 

Appellant  made  a  motion  for  continuance, 
wblcb  waa  oTermled  by  tlie  conrt,  and  be 
assigns  this  as  error.  We  do  not  think  tbe 
diligence  used  aa  to  eltbra  of  said  witnesses 
is  sufCLcient  By  tbe  witness  Wtaitesldes  ap- 
pellant says  that  be  expected  to  contradict 
one  of  the  state's  witnesses  (Cassell)  as  to 
a  remark  to  which  it  was  understood  Cassell 
would  testify,  to  wit,  that  defendant  said  a 
short  time  before  the  alleged  assault  that  he 
would  drive  his  flst  through  Ivy's  face.  Ap- 
pellant proposed  to  prove  by  said  witness 
Wbltesidea  that  he  was  present,  and  appel- 
lant did  not  make  any  such  remark.  By  the 
witness  Stanton  appellant  proposed  to  prove 
that  be  was  across  the  street,  and  saw  tbe 
difficulty,  and  that  the  blows  struck  by  ap- 
pellant with  a  billy  on  prosecutor  were  only 
light  taps.  It  does  not  occur  to  us,  from  a 
review  of  the  record,  that  the  testimony  of 
either  of  ttald  witnesses,  even  If  material, 
was  probably  true,  or  would  have  had  any 
effect  with  the  Jury.  However,  as  stated 
above,  no  diligence  was  used  for  aafd  wit- 
nesses. 

Appellant's  bills  of  exception  Noa.  2,  8, 
and  11  are  to  certain  questions  propounded 
by  the  state  to  witnesses.  The  answer  of 
the  witneases  is  not  discloeed  In  tbe  bills. 
Oonsequently  these  cannot  be  considered. 

Tbe  information  contains  four  counts  char- 
acterizing the  assault  as  an  aggravated  as- 
sault, to  wit:  Plrat,  an  assault  inflicting  se- 
rious bodily  injury;  second  and  third,  an 
assault  with  a  deadly  weapon;  and,  fourth, 
an  assault  with  premeditated  design,  and  by 
the  use  of  means  calculated  to  inflict  serious 
bodily  injury.  Tbe  court  charged  on  each 
phase  of  said  assault  wblcb  characterized  tbe 
same  .as  an  a^avatod  assault   Tbe  court 


also  charged  on  simple  assault  In  caM  llie 
jury  sbould  have  a  reasonable  doubt  ol  tbe 
conunlBSion  of  an  aggravated  assault  on  the 
part  of  aH>eUant,  and  believed  him  guilty  of 
an  aaaanlt  Appellant  reserved  an  exception 
to  tbe  charge  cm  amnn^vated  assault,  and 
requested  certain  special  Instructions  trav- 
ersing tbe  court's  charge;  that  is,  Instract- 
ing  tbe  Jury  to  acquit  defendant  on  the 
ground  that  tbe  evidence  tailed  to  show  any 
phase  of  an  aggravated  assault.  This  in- 
volves the  question  as  to  whether  or  not 
there  was  evidence  tending  to  sustain  said 
counts.  In  our  opinion,  there  was  sucb  evi- 
dence. It  may  be  that  tbe  evidence  is  not 
sufficient  to  sustain  tbe  charge  predicated  on 
serious  bodily  Injury,  yet  there  was  some 
testimony  tending  to  show  this.  But  the 
billy  was  described,  and  from  its  description 
and  the  manner  of  its  use  the  Jury  may 
have  been  warranted  in  believing  it  waa  a 
deadly  weapon.  There  Is  no  question  In  our 
minds  that  the  testimony  was  ample  to  stu- 
taln  the  charge  of  assault  with  premeditated 
design,  as,  from  tbe  state's  standpoint,  and 
the  evldrace  Introduced  by  It,  appellant  and 
Holcomb  determined  beforehand  to  assault 
prosecutor.  Ivy.  They  followed  him,  com- 
ing upon  htm  unawares,  and  immediately 
proceeded  to  assault  and  knock  him  down, 
and  then  both  set  upon  and  unmerctfally 
beat  him.  The  cause  of  their  animus  Is  not 
disclosed.  Evidently  they  held  a  grudge 
against  him.  and  set  upon  bhn  In  a  clan- 
destine and  cowardly  manner. 

Appellant  complains  of  the  court's  charge 
on  principals.  Even  If  It  be  conceded  that 
the  courfa  charge  on  principals  was  errone- 
ous, in  that  It  instructed  tbe  Jury  to  con- 
sider appellant  a  principal  with  Holcomb, 
whether  or  not  he  was  present  at  the  time 
of  the  alleged  assault,  yet,  as  stated,  if  ttie 
eoorfs  chai^  can  be  eritidsed  on  this  ac- 
cotmt.  tbe  facts  dtacloM  that  appellant  was 
a  principal  with  Holcomb  at  tbe  time  of  ttie 
alleged  assaolt,  and  participated  wHb  him 
throughout 

We  have  examined  tiie  reowd  carefully, 
and,  in  our  opinion,  the  evidence  ttoroughly' 
eustalDB  ttie  convietfaHi,  and  the  pnntiAment 
inflicted  by  the  verdict  was  not  exceaslTe. 
There  being  m  eixor  In  the  leoohl,  tbe  Judg^ 
ment  la  afllnned. 


SANDERS  V.  STAm 
(Conrt  of  Crimfaial  Anwals  ot  Texaa.  Jan.  S7, 

1»01.) 

HOHICIDB—HISCONDOCT  OF  JURT— VBRDICT 
ARRIVED  AT  BT  UTT. 

1.  A  verdict  should  be  set  aside  as  arrived  at 
by  lot  where  it  was  shown  by  testimony  of  Ju- 
rors that  after  they  had  agreed  to  find  defend- 
ant guU^  of  murder  in  the  second  degree,  ther 
could  not  agree  on  the  term  of  pnnishiment  but 
varied  in  estimates  from  Q  to  60  years,  and 
finoily  agreed  that  each  would  put  down  the 
number  of  years  he  wished  to  aire  defendant 
and  the  total  would  be  divided  by  12,  which 
agreonent  was  carried  out  the  remit  baliig  18 
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jean  tBd  1  montiL  and  after  Mine  diciUBion 
the  1  montt  was  knodnd  tO,  and  IS  yean 
adtvted  as  a  Tardict 

Appeal  from  Dlatrict  Court,  Honaton  Oodd- 
ty;  Jobn  Yoanf  Gooelv  JvAga. 

Alex  Bandera  waa  convicted  of  m order  In 
tbe  Mcond  degree^  and  appealai  Berened. 

Jno.  I.  Moore  and  L.  A.  Sallas,  for  appel- 
lant Howard  Martin,  Aaat.  AXty.  G«d.,  for 
the  States 

BROOKS,  J.  Appellant  was  convicted,  of 
murder  1q  the  second  degree,  and  Ms  ponlsb- 
ment  assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  18  years. 

There  is  no  statement  of  facta  In  the 
record.  Tbe  only  question  tbat  can  be  re- 
viewed. In  the  light  of  this  record,  la  a  bill 
of  exceptions  which  Insists  tbat  the  verdict 
of  the  Jnry  was  arrived  at  by  lot  Juror  Bnr^ 
ton  testified  tbat  after  the  Jury  bad  agreed 
to  find  defendant  guilty  of  murder  In  the 
second  degree,  they  bad  trouble  In  agreeing 
on  the  term  of  punishment  Some  of  the 
jnry  wanted  to  give  appellant  5  years,  some 
T,  some  10,  some  IS,  and  some  60  years.  It 
was  finally  proposed  Oat  each  Juror  should 
pat  the  number  of  yean  he  wanted  to  give 
d^endant  down  on  paper,  and  add  the  total, 
and  then  divide  the  result  by  12,  and  the 
result  thus  obtained  should  be  tbe  verdict 
of  the  Jury.  This  waa  agreed  to  by  all  tbe 
jury,  with  thla  additional  agreemoit:  That 
DO  Juror  sbould  put  down  on  the  paper  a 
longer  term  than  26  years.  After  this  agree- 
ment was  made,  each  did  put  down  the  num- 
ber of  years  he  wanted  to  give  defendant 
ran^g  from  B  to  26  years.  This  was  added 
and  tiien  divided  by  1%  and  the  result 
waa  18  years  and  1  month.  After  a  little 
cUscoarion,  the  1  month  was  knocked  off, 
and  18  years  was  adopted  as  the  verdict  of 
tbe  Jury.  *^ltlMnit  having  taken  tbe  ballot 
as  we  did,  I  do  not  believe  we  would  have 
ever  arrived  at  the  verdict  we  did,  or  at  any 
otiier  verdict  The  Jurors  who  were  willing 
to  give  five  years  only  were  tbe  ones  who 
-were  stubborn,  and  would  not  agree  fbr  a 
longer  term  tlian  five  years."  Tbe  Juror 
Stny  teatlfled  snbetantlally  a>  did  Burton, 
and  further  states  that  be  could  not  aay 
whedm  tbe  Jnry  would  have  readied  a  ver^ 
diet  In  any  oOta  way  or  not;  that  up  to  the 
time  of  this  agreement  tliey  bad  teiled  to 
arrive  at  a  verdict  after  discussing  the  case 
fQHy.  Tike  Juror  Stames  states  tlie  same, 
and  says  he  does  not  think  they  would  have 
readied  a  verdict  in  any  other  way.  Fore- 
man  Callier  testified  to  tbe  same  effect 
Appended  to  the  Mil  of  exceptions  presenting 
tbls  mattn  Is  the  following  qnallflcatlon  by 
tbe  court:  "That  wbUe  Ihe  Jury  agreed  to 
arrive  at  a  vcvdict  by  lot  they  did  not  abide 
by  the  agreement,  but  ultimately  all  agreed 
tbat  ttie  pnhlBhment  should  be  eighteen 
years." 

In  tiie  opinion  of  flie  writer,  the  action  of 
the  court  In  overmllng  the  motion  for  new 


trial  on  this  ground  is  supported  by  Mc- 
Anally  t.  State  (Tez.  Or.  AppJ  87  8.  W.  882; 
Barton  v.  State,  84  Tex.  Or.  H.  618,  81  8.  W. 
an:  Fraltt  t.  state,  ao  Tez.  App.  10  8. 
W.  Tra.  Howew,  a  majority  of  tba  court 
hold  that  tiie  Judgment  should  be  reversed 
under  the  authority  of  Drlvor  v.  State,  87 
Tez.  Or.  a  160.  88  8.  W.  1020.  In  that  case 
the  Jury  agreed  to  ascertain  the  verdict  as 
to  the  penalty  by  each  Juror  setting  down  on 
paper  the  numhw  of  years  lie  was  in  fiivor 
of  gMng  defendant  In  the  penitentlaiT,  and 
then  add  up  ttie  samep  divide  1^  t2,  and  the 
quotient  should  fiz  the  number  of  yean  to 
be  given  def  «idant  in  the  podtentiary.  And 
it  was  further  agreed  to  be  ttonnd  by  and 
abide  by  this  result  and  the  Terdlct  returned 
was  for  tbe  round  number  of  yean  thus  as- 
certained, leaving  off  the  fraction  of  months 
over.  It  was  held  on  motion  fbr  new  tilal 
that  the  burden  was  on  the  state  to  show  that 
this  agreement  had  been  subsequently  aban- 
doned, and  that  the  verdict  was  not  In  con- 
formity with  tils  agreement  befwe  It  could 
be  upb^  as  returned.  And  although,  after 
tbe  number  ot  yean  of  puiUshment  had  been 
ascertained,  two  of  the  Jnnn  refused  to 
abide  the  result  hut  after  several  houn'  de- 
libentlon,  did  agree,  and  the  same  vwdlct 
was  returned  by  all  tiie  Juron^  then  being 
no  evidence  thdt  the  original  ^[reement  had 
ever  been  abandoned,  the  vmdlct  vnis  eon- 
traiy  to  law,  and  a  new  trial  riionld  havw 
been  granted.  Under  the  authority  of  IhH  - 
er's  Oase,  tbe  court  holdB  tiiat  tiie  rerdlct  In 
this  Instance  was  arrived  at  by  lot 

The  Judgment  Is  according  rerttsei^  and 
the  cause  remanded. 


SMITH  V.  STATa 
<Oonrt  of  Orimioal  Appeals  of  Tbxaa.  Tan.  27, 
1904.) 

WITMBSSES-niPaACHMBNT-OROUNDS. 

1.  A  party  cannot  impeach  hig  own  witoess  on 
a  point  on  which  he  fails  to  testify,  but  to  an- 
thorize  impeachment  the  witness  must  testify 
to  Bomethlns  injorioos  to  the  party  offering  him. 

Appeal  from  Dallas  County  Oourt;  SkL  8. 
Lauderdale,  Judge. 

Robert  H.  Smith  was  convicted  of  violat- 
ing tiie  Sunday  law,  and  appeals.  Reversed. 

Howard  Martin.  Asst  Atty.  Gen.,  fOr  the 
State. 

BROOKSi  J.  Appellant  was  convicted  of 
violating  the  Sunday  law,  and  fined  920.  The 
indictment  charges  that  appellant  u  a  mer^ 
chant  gnxier,  and  dealer  In  goods,  wares, 
and  merchandise,  did  unlawfully  open  and 
permit  bis  store  and  j^oe  of  hushiess  to  be 
opened  for  the  purpose  of  traffic  and  sale. 
It  also  (Charges  that  he  sold  26  idnts  of  bear 
to  BUa  Bogan.  Tbf6  court  in  ita  charge  sub- 
mitted both  phases  of  the  Indictment  to  the 
Jury.  Tbe  verdict  la  general.  Appellant  In- 
sisto  that  tbe  evidence  Is  not  sufllclent  to 
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dQpport  the  coDTlctioii.  WMie  then  to  a 
conflict  In  tiie  evidence  aa  to  wtaetber  tiiere 
-was  an  actual  sale,  as  alleged  In  tbe  Indict- 
ment^ yet  the  evidence  clearly  suKtorte  flie 
proposition  that  appellant  kept  opoi  his 
place  of  bostaieas  for  the  purpose  of  sale. 
The  verdict  being  general,  It  Is  amply  si^ 
ported  by  the  evidence. 

By  bill  of  exceptions  appellant  Insists  ttie 
court  eired  "In  permitting  the  county  attor- 
ney to  offer  Arthur  Ledbetter  as  a  witness 
to  Impeach  state's  witness  Louis  Delllbas,  to 
prove  a  statement  that  said  witness  bad 
told  the  county  attoniey  In  the  witness  room 
that  he  bad  delivered  the  26  pint  botUes  of 
beer  to  Ella  Hogan  as  charged  In  the  Indlctr 
ment,"  to  which  defendant  objected  on  the 
ground  that  the  statement  was  made  In  the 
absence  of  defendant,  was  doiled  on  the 
stand  by  witness  Delllbas.  The  court  quaU- 
fles  the  bill  as  foilom:  *rrhat  a  predicate 
was  laid  by  asking  witness  Delllbas,  tv 
county  attomeyi  if  he  had  not  made  above 
statement,  and  said  witness  on  stand  denied 
having  made  such  statement"  The  state 
inidstB  tiiat  the  court  did  not  enr  In  this  ml- 
tag,  and  that  it  Is  pennlsrible  for  a  party  to 
Impeach  his  own  witness  when  misled  by 
the  witness,  or  when  surprised  by  the  testi- 
mony of  the  witness.  This  is  a  correct  prop- 
osition of  law.  But  where  the  witness,  as 
the  bill  of  exceptions  here  shows^  fails  to 
testify,  this  would  not  authorise  the  Im- 
peachment of  the  witness.  The  witness 
must  testify  to  something  Injurious  to  the 
party  offering  him  before  snch  par^  Is  an- 
Iborised  to  Impeach  his  own  witness.  The 
mere  failure  to  give  testimony  does  not  per 
se  lay  a  predicate  or  authorise  a  predicate  to 
be  laid  for  impeaching  one's  own  witness. 
Brwin  V.  State,  82  Tex.  Cr.  B.  610,  24  S.  W. 
9(M:  Dunagaln  v.  State,  88  Tex.  Cr.  B.  614, 
44  S.  W.  148;  Flnley  v.  State  <Tez.  Cr.  App.) 
47  S.  W.  1016;  Thomas  v.  State,  14  Tex.  App. 
70.  It  follows,  therefore,  that  the  tourt  err- 
ed In  permitting  the  testimony  as  shown 
said  bill  fer  tbe  pmjfOK  of  impeaching  the 
state's  own  witness. 

For  the  error  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


ELMORE  T.  STATB. 
(Conrt  of  Criminal  Appeals  of  TeXHSi  Jan.  27, 

1904.) 

HOMICIDE-BVIDENCK— RES  OEST.S)-TUPEACH- 
MENT— INSTRVCTIONS  —  HARMLESS  ERROR  — 
APPEAL— BILLS  OF  EXCEPTIONS— SUFFICIEN- 
CY—MOTION  FOR  NEW  TRIAL. 

1.  A  bill  of  exceptfens  taken  to  the  admission 
of  eridenee  is  insoffident  where  It  falls  to  show 
how  the  testimony  came  to  be  Introdnced,  but 
Blmplf  recites  what  the  state  was  perinitted  to 
prove  by  witness,  and  appellant's  objectiOD. 

2.  In  a  prosecatioD  tor  bomicide,  testinuHiy  as 
to  inBoltmg  words  used  by  defendant  to  a  wo- 
man hi  a  amversation  at  which  deceased  was 
present,  concerning  which  the  difficulty  originat- 
ed, waa  admissible  as  part  of  tbe  res  gestie. 

8.  In  a  iffOsecatioD  for  homicide,  testimony  as 
to  Insulting  words  used  by  defendant  to  a  wo- 


man at  a  dance.  In  wUch  deceased  occapied  a 
position  authorizing  Interference  witb  BaA  con- 
onct,  was  admissible,  when  the  matter  was  re- 
ported to  deceased,  who  thraeuimn  accosted  de- 
fendant aboot  whidi  gave  rise  to  the  diffi- 
colty. 

4.  In  a  ivoBecation  for  homicide,  It  waa  com- 
petent toe  the  state,  In  impeachment,  to  show 
oj  defendant  that  he  had  served  a  term  in  the 
penitentiary  of  another  state. 

5.  In  a  prosecution  for  homicide,  a  statement 
in  a  duuge  on  seU-dtfmse  as  to  tbe  law  if  de- 
oeased  was  using  or  attempting  to  use  a  weapm 
calcalated  to  inflict  death  or  serious  bodily  in- 
jury coold  not  have  prejudiced  defendant^  tbon^ 
deceased  was  riiown  to  have  had  no  weapon  at 
the  timet 

6.  Motion  for  a  new  trial  for  newly  disoovoed 

evidence  cannot  be  coaaideied  on  appeal  wlien 
there  is  no  bill  of  exceptions  In  reference  to  the 
matter,  and  no  order  of  the  trial  court  OTerml- 
ing  the  motion,  or  any  exception  thtteCo^  appears 
in  the  record. 

Appeal  from  District  Court,  Fannin  Comi- 
ty; Ben  H.  Denton,  Judge. 

Ous  Elmore  was  convicted  of  murder  In  tbe 
second  degree,  and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  tbe 
State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  conflnemrat  in  tbe 
penitentiary  for  a  term  of  five  years;  hoiee 
this  appeal. 

Appellant  excepted  to  the  action  of  the 
court  permitting  state's  witness  Cecil  Hildin- 
ger  to  testify  that  Gas  Elmwe  said  to  Miss 
Flora  Smith,  when  she  refused  to  dance  with 
blm,  "That,  by  Ood!  I  don't  want  to  dance 
with  you,  but  I  wished  to  swap  drawers  witb 
you,"  and  then  said,  "I  wanted  to  swap 
breeches  with  you."  Appellant  objected  to 
this  testimony  on  the  ground  that  it  was  not 
relevant,  and  was  In  no  way  connected  with 
the  homldde  for  which  defendant  was  b^ng 
tried,  and  tended  to  prejudice  appellant  with 
tbe  Jury,  and  further  because  said  Miss  Smith 
was  In  no  way  related  to  deceased.  Wheeler, 
and  deceased  was  in  no  way  connected  with 
the  control  of  the  premises  where  said  con- 
versation took  place.  Tbe  conrt  ^plains  this 
bin  by  stating  that  **it  was  shown  by  the 
testimony  that  deceased  was  tber^  and  the 
party  or  dance  was  given  to  him,  and  that 
he  and  some  one  else  were  In  charge  of  said 
dance  or  party;  and  some  witness  testified 
deceased  beard  the  statement  hlmsdf,  and 
witness  Wise  had  testified  that  defendant 
had  told  what  he  bad  said  to  tbe  young 
lady."  In  the  first  place,  appellant's  bill  of 
exceptions  Is  Insufficient  to  raise  the  qneeUoo 
as  to  the  admissibility  of  said  evidence.  It 
has  been  repeatedly  held  that  bill  of  excep- 
tions to  the  action  of  the  court  exdading 
testimony  should  show  the  conditions  or  en- 
vironments nuder  vrbldtx  sold  testimony  was 
admitted.  Here  nothing  is  shown  In  tlie 
stetemmt  of  facte  in  the  bill  as  to  bow 
said  testimony  came  to  be  introduced,  bat 
simply  the  recitation  Is  that  the  state  was 
permitted  to  prove  1^  witness  what  Gas  El- 
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more  said  to  Miss  Flora  Smith,  and  tben 
follows  appellant's  objections.  Mow,  It  de- 
ceased was  present  at  the  conTersatlon,  and 
heard  the  InstUtlng  words  of  appellant  to 
Miss  Flora  Smith,  and  tho  difficulty  orig- 
inated In  regard  to  this,  it  was  admissible 
in  evidence  as  a  part  of  the  res  gestae.  Or, 
if  deceased  occupied  some  positloii  as  to  said 
partr  or  dance  which  anthori2ed  him  to  in- 
terfere and  prevent  wanton  remarks,  and 
he  was  told  of  this  conduct  of  appellant  to- 
ward Ulss  Smith,  and  he  accosted  appellant 
In  regard  thereto,  and  the  difficulty  grew  out 
of  this.  It  was  competent  evidence.  Under 
the  explanation  of  the  court,  we  think  suffi- 
cient WEB  shown  to  demonstrate  that  the  tes- 
timony was  competent  We  do  not  believe 
appellant's  bill  was  sufficient  to  present  the 
question  claimed  as  error  to  this  court,  and, 
under  the  explanation  given  by  the  court.  It 
occurs  to  us  that  the  testimony  was  admissi- 
ble. Other  bills  of  exception  on  this  subject 
are  disposed  of  by  what  we  have  heretofore 
said. 

It  was  competent  to  show,  as  was  done  by 
Ous  Elmore,  who  testified  In  his  own  behalf; 
that  he  bad  served  a  term  in  the  State  Peni- 
tentiary at  lieavenworth,  Kan.  This  testl- 
mony  went  to  his  credit. 

Appellant  attempted  to  take  a  bill  of  ex- 
ceptions to  the  action  of  the  court  permitting 
tbe  witness  Scruggs  to  prove  that  Charley 
French  told  him  about  two  weeks  after  the 
kUllng  that  Gus  Elmore  told  him  <Frencb) 
that  he  (Elmore)  was  going  to  kill  Amos 
Wheeler  that  night  at  the  dance.  However, 
the  court  refused  to  approve  tbis  bill,  stating 
that  api>ellant  took  no  bill  of  exceptions  to 
tbe  admission  of  this  testimony.  This  dis- 
poses of  that  matter. 

App^Ilart  criticises  the  charge  of  the  court, 
stating  that  the  court,  throughout  its  charge 
on  self-defense,  limited  defendant's  right  to 
defend  against  an  unlawful  attack  or  hostile 
demonstration;  claiming  that  this  was  a 
charge  on  actual  danger,  and  that  "hostile 
demonstration"  means  actual  danger,  and  ap- 
pellant was  thus  deprived  of  the  appearance 
of  danger,  on  which  he  relied.  We  find  the 
use  ot  the  language  "hostile  demonstration'* 
in  connection  with  the  chaise  on  manslaugh- 
ter, being  an  incident  to  said  charge,  but  no- 
where do  we  flod  that  expression  in  tbe 
charge  on  self-defense.  Under  our  view  of 
the  case,  the  court  was  not  required  to  give 
a  charge  on  manslaughter  at  all.  In  the 
charge  on  self-defense,  the  court  charged  both 
actual  and  apparent  danger,  and  he  chained 
on  self-defense  in  connection  with  threats 
and  without  tlireats.  In  our  opinion,  the 
charge  Is  a  full  and  fair  exposition  and  ap- 
plication of  the  law  of  self-defense  to  the 
facts  of  the  case;  in  fact.  Is  more  liberal  to- 
ward defendant  than  was  required  by  the  tes- 
timony. These  charges  are  embraced  in  sub- 
dlrtslona  24,  26,  26,  and  27  of  the  court's 
charge,  and  we  find  no  error  In  connection 
with  ttie  same: 


Appellant  complains  that  the  court,  in  the 
twenty-sixth  paragraph  of  his  charge,  in- 
jured appellant  by  the  following:  "If  deceas- 
ed at  the  time  was  using  or  attempting  to 
use  a  weapon  calculated  to  Inflict  death  or 
serious  bodily  injury,  It  Is  to  be  presumed 
that  he  Intended  to  inflict  death  or  serious 
bodily  injury."  The  court  in  that  paragraph 
Instructed  tbe  jury  as  follows:  "No  person 
is  bound  to  retreat  In  order  to  avoid  the 
necessity  of  killing  his  assailant,  and  any 
one,  in  defending  himself,  has  the  right  to 
take  into  consideration  the  disposition  and 
the  size  of  his  adversary,  and  bis  knowledge 
of  tbe  character  of  his  adversary,  and  the 
defendant  has  the  right  to  inflict  violence, 
and  to  pursue  and  kill  his  adversary,  so  long 
as  the  danger,  or  reasonable  appearance  of 
danger,  of  death  or  serious  bodily  injury 
from  bis  adversary  continues;  and,  where 
the  question  arises  as  to  whether  or  not  a 
person  guilty  of  a  homicide  has  reason  to 
apprehend  danger,  the  facts  and  circumstan- 
ces must  be  viewed  and  considered  from  his 
standpoint  at  the  time,  and  from  no  other, 
and,  if  deceased  at  the  time  was  using  or 
attempting  to  use  a  weapon  calculated  to 
inflict  death  or  serious  bodily  Injury,  It  Is  to 
be  pr^umed  that  he  Intended  to  inflict  death 
or  serious  bodily  injury."  This,  as  we  un- 
derstand, is  an  abstract  statement  of  the 
law,  and,  although  deceased  was  shown  not 
to  have  had  a  weapon  at  the  time,  that  por- 
tion of  the  charge  which  stated,  "If  deceased 
at  the  time  was  using  or  attempting  to  use 
a  weapon  calculated  to  inflict  death  or  serious 
bodily  Injury,"  could  not  have  injured  appel- 
lant. If  it  la  intimated  that  the  court  here 
presumed  deceased  was  armed,  it  would  be 
in  favor  of  appellant;  but  the  charge  is  full 
as  to  appellant's  right  on  tbe  appearance  of 
danger,  and  tills  portion  of  said  charge  could 
not  have  misled  or  have  confused  the  jury. 

Immediately  following  this  paragraph  of 
the  charge  is  paragraph  No.  27,  In  which 
the  court  says:  "Now,  if  you  believe  from 
the  evidence  that  defendant,  Gus  Elmore, 
shot  and  killed  A.  A.  Wheeler  at  tbe  time 
and  place  alleged  in  the  indictment,  but  you 
further  believe  that  prior  thereto  said  A.  A. 
Wheeler  had  made  threats  against  defend- 
ant's life,  and  that  at  the  time  of  the  killing 
said  Wheeler,  by  some  act  then  done,  mani- 
fested an  intention  to  execute  the  threats  so 
made,  or  that  at  the  time  of  the  killing  said 
Wheeler  had  made  or  was  making  an  unlaw- 
ful attack  upon  defendant,  or  had  done  or 
was  doing  some  act  or  acta  which,  either 
alone  or  together  with  accomiianylng  words 
of  said  Wheeler,  if  any,  produced  In  defend- 
ant's mind,  as  viewed  from  his  standpoint, 
a  reasonable  apprehension  of  death  or  serious 
bodily  injury  at  the  hands  of  said  Wheeler, 
and  that  be  did  such  killing  to  protect  him- 
self from  such  danger,  or  apprehension  of 
danger,  tben  said  killing  was  in  justlflable 
■elfHSefeiue;  and  If  yon  to  find,  or  It  you 
have  a  zeaionaUe  donbt  u  to  whetber  said 
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killing  wag  In  jostlflable  self-defense  or  not, 
you  win  find  defendant  not  guilty." 

In  the  motion  for  new  trial,  appellant  In- 
sisted that  the  court  should  grant  the  same 
on  acconnt  of  newly  discovered  evldenca 
We  find  no  bill  of  exceptions  as  to  this  mat- 
ter; nor  do  we  find  that  the  motion  for  new 
trial  was  OTerruled  by  any  order  or  Judgment 
of  the  court,  and  no  exception  taken  thereto. 
Consequently  the  matter  Is  not  presented  In 
such  form  as  can  be  reviewed.  We  would 
remark,  faoweTer,  that,  looking  at  the  testi- 
mony and  the  circumstances  under  which 
appellant  claims  that  the  same  was  newly 
discovered,  we  do  not  believe  the  court  err- 
ed if  it  oTeirnled  the  motloii  on  said  ac- 
count 

No  error  appearing  In  the  record,  the  Judg- 
ment Is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 

ROBERTS.* 
(Court  of  OivU  Appeals  of  Texas.    Dec  18, 
190a) 

TBUXIRAPH  COMPANY— NEOLiaBNT  DELAY  OF 
MESSAGE  —  PLBADINO  —  VARIANCE  —  OPEN- 
INO  CASE  AFTER  AROVHBNT— PROPRIETY- 
FACT  or  PREJUDICE. 

1.  There  is  no  varlaDce  between  a  petitloa  in 
an  action  against  a  telegraph  company  for  neg- 
ligently dejivering  a  mesBage  announcing  the 
increased  illneBi  of  the  recipient's  mother,  which 
alleges  that  she  was  at  the  home  of  plaintiff's 
sister,  "at"  H.,  a  small  village,  and  proof  that 
the  sister's  house  was  two  miles  in  the  country. 

2.  The  statutory  provision  (article  1298,  Bev. 
St  1806),  that  the  trial  court  may,  before  argu- 
ment Is  closed,  permit  either  part;  to  supply  an 
omission  In  the  testimony,  fs  merely  directory; 
and  allowing  the  opening  of  a  case  after  arga* 
ment  is  concluded,  after  having  ascertained  that 
the  witnesses  of  the  opposite  party  are  still 
available,  is  not  «rror,  counsel  for  eacb  party 
being  permitted  to  reargue  the  case  on  the  ad- 
diticsuil  teetlmoDy. 

8.  In  an  action  against  a  telegraph  company 
for  negligence  in  deliveriDg  a  message  to  plain- 
tlffl  announcing  her  mothers  increased  illness  at 
her  dster's  residence  11  miles  away  and  2  miles 
from  a  railroad  station,  wherel^  she  was  pre- 
cluded from  taking  a  train  which  would  have 
brought  her  to  her  mother  before  the  latter's 
death,  plnintiETs  evidence  showed  that  the  ronds 
between  her  residence  and  her  sister's  were  im- 
passable, owing  to  raiua;  that  the  time  con- 
samed  in  railro&d  passage  from  one  place  to 
the  other  was  40  minutes;  that,  if  plaintiff  had 
been  enabled  to  take  the  train,  she  would  have 
reached  the  station  12  hours  before  her  mother's 
death;  and  that  no  rain  fdl  on  that  evening. 
After  argument  the  court  permitted  plaintiff  to 
introduce  testimony  that  the  road  from  the  sta- 
tion to  her  sister's  was  passable,  and  that  a 
conveyance  was  in  readiness  to  carry  plaintiff 
had  she  caught  the  train  as  expected.  Beld 
that,  as  the  evidence  introduced  before  argu- 
ment would  have  necessitated  a  finding  that 
plalntifl  could  have  reached  her  mother^  bed- 
side before  her  death,  the  coart'e  action  In  open- 
ing the  case  was  not  ground  for  reversal. 

Appeal  from  District  Oonrt,  Harris  Ckinnty; 
Chas.  B.  Ashe,  Judge. 

Action  by  Missouri  Roberts  against  the 
Western  Union  Ttiegrapb  Oompanr.  Jndg- 

*Rahearlns  denied,  and  writ  at  error  dantod  by 
Supreme  Court 


ment  for  plalntifl,  and  defendant  appeals. 
Afllnned. 

Norman  Q.  E^ttrell,  Jr.,  and  Home  A 
Hume,  t<x  appellant  Bdgar  Watklns  and 
Frank  O.  Jones^  tor  vpellee. 


PLBASANTS,  J.  Appellee  txrongtat  this 
suit  against  the  appellant  to  recoTor  damages 
for  mental  ■npiiifh  caused,  her  by  Ow  al- 
leced  negligent  delay  of  appellant  In  ddlrw- 
Ing  a  telegram  aent  i^pellee  by  beae  alster,  ad- 
vieliig  her  of  the  fatal  Illness  of  ih^  maOur. 
'  The  &cts  etmstltuting  plaintiff's  cause  aC 
'  action  are  thus  stated  In  tlw  petition: 

"That  heretofore,  to  wit,  on  or  about  tlie 
12th  day  of  December,  1802,  plaintUTs  moth- 
er was  Tlaitiog  the  rista  of  plaintiff  at  Bum- 
ble, in  the  county  of  Harris  and  state  of  Tex- 
as. That  while  plaintiff's  said  mother  waa 
vlaltiug  her  sister,  plalntUTs  mother  became 
very  ill,  and  on  the  12tb  day  of  December, 
iSOSi,  and  about  one  o'clock  p.  m.,  for  the  bm- 
,  eflt  of  plaintiff,  and  In  order  that  abe  mlg^t 
know  the  condition  of  her  mother,  phUnturs 
said  sister,  whose  name  is  Blartha  Sayaa, 
telegrapbed  idaintlfl  as  follows: 

"  •HmnblOk  Texas. 

"'Urs.  M.  Boberta,  New  Cane^.  Texas: 
Mama  is  much  worse. 

"  '[Signed]  Martha  Sayers.' 

"That  said  telegram  wu  delivered  ta  tbe 
agent  of  the  defendant  by  the  said  Martha 
Sayers,  or  scnne  one  her  directed,  and  for 
the  benefit  aC  the  plaintiff  prepaid  the  costs 
of  transmitting  said  telegram,  to  wl^  the  sum 
of  twenty-five  cents,  said  sum  being  paid  to 
the  agent  of  the  defendant,  and  said  telegram 
delivered  to  said  agent  as  aforesaid  about 
one  o'clock  on  tbe  12th  day  of  December. 
1902.  That  tbe  distance  from  Humble  to 
New  Caney  Is  about  eleven  miles,  and  that, 
bad  the  defendant  exercised  ordinary  care, 
raid  telegram  would  have  been  delivered  al- 
most immediately.  That  had  said  teleg;ram 
beeu  delivered  before  5:30  p.  m.  of  the  12th 
day  of  December,  plaintiff  could  tiave  talten 
the  train  that  went  from  New  Cauey  to  Hum- 
ble, and  could  have  visited  her  mother  and 
could  have  seen  her  mother  before  her  death. 
That  the  defendant,  through  its  officers, 
agents,  servants,  and  employes,  negligently 
failed  to  promptly  and  with  ordinary  care  de- 
liver said  telegram,  and  uegllgently  failed  to 
deliver  the  same  until  6  o'clock  p.  m.  on  the 
12th  day  of  December,  1902,  and  too  late  for 
the  plaintiff  to  take  the  train  and  go  from 
New  Caney  to  Humble,  said  train  having  left 
the  depot  before  plniutUf  received  said  tele- 
gram. That  on  said  date  tbe  creeks  and 
streams  between  Xew  Caney  and  Humble 
were  in  such  condition  that  it  was  impossible 
for  plaintiff  to  have  gone  through  the  country 
to  Humble  at  night  to  see  her  mother.  That 
tbe  next  train  that  plaintiff  could  have  taken 
from  New  Caney  to  Humble  was  at  S'clock 
a.  m.  on  the  18th  of  December.  That,  had 
said  telegram  bem  promptly  ddireved,  {rtain- 
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tiff  would  have  taken  the  train  and  gone 
to  see  ber  moths.  That  plaintifTB  mother, 
whose  name  was  Sarah  A.  D.  Presswood, 
died  on  the  18th  day  of  December,  1902,  at 
T  o'clock  a.  m.,  and  by  reason  of  defendant's 
fallnre  to  deliver  said  telegram  hereinbefore 
copied  plaintiff  was  unable  to  to  see  her 
mother  until  after  she  bad  died.  That  by 
reason  of  being  deprived  of  seeing  her  mother 
before  her  death,  plaintiff  suffered,  and  still 
suffers,  great  mental  anguish  and  pain.  The 
plaintiff  had  great  affection  for  her  mother, 
and  loved  her  mother,  and  It  was  a  great 
dqirivati(Hi  suffered  by  plaintiff  to  be  depriv- 
ed of  b^ng  with  her  mother  during  ber  last 
illness  and  being  with  ber  at  tbe  time  ot  ber 
death." 

The  defendant's  anafrer  consists  of  a  gen- 
eral demurrer  and  general  denial.  The  trial 
of  the  case  In  the  court  below  by  a  Jury  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
plaintiff  for  $1,200. 

The  evidence  is  undisputed,  and  establishes 
the  following  facts:  On  the  12th  day  of  De- 
cember, 1902,  and  for  several  years  prior 
tberet(^  plaintiff  and  her  mother,  Mrs.  A.  D. 
PresB^-ood,  now  deceased,  had  their  home  at 
tbB  town  of  New  Caney,  in  Montgomery  coun- 
ty. On  the  date  above  named  Mrs.  Press- 
wood,  who  was  visiting  plaintiff's  sister,  Mrs. 
Sayers,  near  the  village  of  Humble,  in  Harris 
county,  became  very  ill,  and  Mrs.  Sayers, 
desiring  to  notify  plaintiff  of  their  mother's 
condition,  wrote  and  sent  to  appellants  agent 
at  Humble  the  following  telegram: 

"Humble,  Texas. 

"Mrs.  M.  Roberts,  New  Caney,  Texas: 
Mama  Is  much  worsa 

"[SignedJ  Martha  Sayers." 

This  telegram  was  delivered  to  the  agent 
by  Mrs.  Sayers'  sou  about  1  o'clock  p.  m, 
on  December  12,  1902,  and'  the  charges  Cor 
its  transmission  and  delivery  to  plaintiff  at 
New  Caney  paid.  Humble  and  New  Caney 
are  both  upon  the  railroad,  and  are  11  miles 
distant  from  each  other.  The  telegram  was 
not  delivered  to  plaintiff  until  6  o'clock  p.  m. 
of  the  day  on  wblcb  it  was  sent,  too  late  for 
her  to  take  the  evening  train  to  Humble, 
which  left  New  Caney  Just  at  the  time  the 
telegram  vras  delivered  to  her.  Owing  to  the 
Impassable  condition  of  the  roads  between 
New  Caney  and  Humble,  due  to  excessive 
rains,  it  was  impossible  for  plaintiff  to  have 
made  the  trip  between  the  two  places  after 
she  received  the  telegram  and  before  the 
death  of  her  mother  otherwise  tban  by  rail. 
She  took  the  first  train  golnp:  to  Humble  for 
New  Caney  after  receiving  the  telegram,  but 
did  not  reach  Humble  until  after  ber  mother's 
death,  which  occurred  on  the  morning  of  De- 
cember IS,  1902.  If  the  telegram  had  been 
delivered  with  reasonable  promptness,  plain- 
tiff would  have  gone  to  Humble  by  rail  oo  the 
evening  of  the  12tb,  and  reached  her  mother 
sevnal  hours  before  her  dead.  She  and 
her  mother  were  fond  of  eadi  other,  and  plaln- 
tur  suffered  much  distress  and  anguish  ot 


mind  by  being  d^ulved  ot  the  prlrllete  of 
being  with  her  and  ministering  to  her  in  her 
last  hours. 

The  first  witness  who  testified  in  the  case 
for  plaintiff— Dr.  Shadlin— stated  that  plain- 
tiff's slater,  Mrs.  Sayers,  at  whose  home  the 
moth»  died,  lived  about  two  miles  from 
Humble.  He  further  stated  that  all  of  the 
roads  around  Humble,  except  the  graded 
roads,  were  in  a  very  bad  condition  on  ac- 
count of  recent  heavy  ralna  Several  wit- 
nesses were  then  called  by  plaintiff,  and  tes- 
tified to  the  bad  condition  of  the  roads  gen- 
erally, and  eq>eclally  as  to  the  ImpassablUty 
of  the  road  between  New  Gan^  and  Humble. 
The  time  and  circumstances  of  the  sending  ot 
the  telegram  by  Mra.  Sayers  and  its  delivery 
to  plaintiff  were  then  shown,  as  was  also  the 
time  of  Mrs.  Presswood's  death,  and  the 
schedule  of  the  trains  between  New  Caney 
and  Humble.  In  detailing  the  drcumstances 
under  wlilch  the  telegram  was  sent,  Mrs. 
Sayers  stated  that  she  gave  the  telegram  to 
ber  son,  Just  after  dinner,  to  take  to  the  tele- 
graph ofi3ce.  She  had  dinner  about  12  o'clock, 
and  it  did  not  take  more  tban  13  mlDutcs  to 
get  through  with  It  The  son  also  testified 
that  he  left  home  on  horseback  with  the  tele- 
gram, after  dinner,  and  tliat  he  delivered  It 
to  the  operator  at  Humble  for  transmission 
to  New  Caney  about  1  o'clock.  Dr.  Shadlin 
testified  that  he  met  the  boy  with  the  tele- 
gram on  the  road  between  Mrs.  Sayers'  home 
and  the  telegraph  ofllce,  about  three-fourths 
of  a  mile  from  tbe  latter  place,  between  12 
and  1  o'clock.  Plaintiff  then  testified  that 
she  would  have  gone  to  Humble  by  the  train 
on  the  evening  of  the  12tb  if  the  tele^am 
bad  been  delivered  promptly;  that  she  did  go 
on  the  next  morning,  but  arrived  after  her 
motho^s  death;  and  that  she  suffered  great 
mental  anguish  because  of  her  failure  to  see 
her  mother  before  her  death  and  to  be  wltb 
her  In  ber  last  sickness.  After  the  above  tes- 
timony was  in,  plaintiff  rested  her  case,  and 
defendant  offered  no  testimony.  Counsel  for 
plaintiff  and  defendant  then  addressed  the 
Jury  and  submitted  the  case.  After  the  argu- 
ment had  been  closed,  but  before  tbe  court 
had  charged  tbe  Jury,  plaintiff's  counsel  stated 
that  be  had  omitted  to  prove  a  fact  which 
he  thought  was  material  to  his  case,  and  ask- 
ed that  Mrs.  Sayera  be  recalled  for  the  pur- 
pose of  making  such  proof.  Counsel  for  de- 
fendant objected  to  tbe  Introduction  of  any 
further  evidence  by  the  plaintiff  on  the 
ground  that,  the  argument  having  been  clos- 
ed, and  tbe  case  SDbmitted  by  counsel  for  both 
sides,  It  was  not  competent  sor  lawful  for  the 
court  to  allow  plalntltt  to  reopen  the  case  and 
re-examine  the  witness  for  tbe  purpose  ot 
eliciting  material  testimony  which  shoold 
have  been  brought  out  on  the  first  examina- 
tion of  the  witness.  This  objection  was  over- 
ruled, and  the  plaintiff  was  permitted  to  show 
by  Mrs.  Sayws  that  sbe  sent  a'  conveyance 
to  the  station  at  Humble  to  meet  plaintiff  ojn 
the  arrival  of  the  train  from  New  Caney  on 
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the  evening  of  the  12tti.  and  that  the  road 
between  her  home  and  Humble  was  graded, 
and  travel  over  same  waa  not  serlonalr  affect- 
ed by  the  wet  weather. 

The  several  asalgnmenta  of  error  contain- 
ed In  appellant's  brl^  present  as  grounds 
for  reversal  of  the  Judgment  of  the  court 
below  the  following:  First  Because  the 
cause  of  action  shown  by  the  evidence  Is  not 
the  cause  of  action  alleged  In  the  petition, 
and  the  Judgment  is  upon  evidence  not  sup- 
ported by  any  pleading.  Second.  Because  the 
trial  court  was  wlthont  authority  in  law  to 
permit  plaintiff  to  recall  and  re-examine  her 
witness  Mrs.  Sayers,  and  submit  to  the  Jury 
the  testimony  thw  elicited  after  the  argu- 
ment of  the  case  had  been  closed.  The  con- 
tention of  appellant  upon  the  insnificiency  of 
the  pleading  to  support  the  case  made  by 
the  evidence  la  thus  stated  in  the  first  assign- 
ment of  error:  **The  cause  of  action  alleged 
by  the  plaintiff  was  damages  for  pain  and 
anguish  of  mtod  suffered  by  her  because  of 
the  defendant's  negligent  failure  to  deliver 
promptly  to  her  the  telegram  sent  to  her  by 
sister  from  Humble  to  New  Caney,  elev- 
en miles  distant,  informing  her  that  her  moth- 
er was  much  worse,  whereby  the  plaintiff 
was  deprived  of  the  opportunity,  uf  wtilch 
she  could  and  would  have  availed  had  the 
telegram  been  duly  delivered,  to  go  to  and  he 
with  ber  mother  at  Humble  before  her  death; 
whereas  the  plaintiff  was  awarded  Judgment 
on  a  verdict  rendered  on  evidence  of  damages 
from  pain  and  anguish  of  miad  suffered  by 
her  because  of  deprivation  of  opportunity  to 
go  to  and  be  with  her  mother  before  the  tat- 
ter's death  at  the  residence  of  Mrs.  Sayers, 
two  miles  from  Humble,  without  allegation 
that  the  plaintiff's  mother  was  at  the  resi- 
dence of  Mrs.  Sayers,  or  was  sick  or  died 
there,  or  of  the  locality  of  said  residence,  or 
its  distance  from  Humble,  or  of  the  practica- 
bility or  means  of  provision  for  the  plain- 
tiff's reselling  It  on  said  night  of  December 
12th,  even  had  she  duly  received  the  telegram 
at  New  Caney,  and  taken  the  train  and  duly 
arrived  thereon  at  Humble  at  6:40  p.  m.  that 
night"  We  cannot  agree  with  appellant's 
counsel  in  this  ■  conteotlon.  The  allegation 
that  plaintiff's  mother  was  taken  sick  while 
on  a  visit  to  Mrs.  Sayers  at  Humble  would 
be  ordinarily  understood  to  mean  that  she 
was  taken  sick  at  Mrs.  Sayers'  home  or  place 
of  residence,  and  the  expression  "at  Humble" 
cannot  be  restricted  in  Its  meaning  to  one 
of  the  group  of  houses  known  as  the  village 
of  Humble.  The  only  evidence  in  the  record 
descriptive  of  the  place  known  as  Humble 
is  that  It  Is  a  small  village  in  Harris  county, 
at  which  there  la  a  railroad  station.  The 
number  of  Inhabitants  or  the  area  covered  by 
the  village  is  not  shown,  nor  Is  It  shown  that 
said  village  had  any  definite  limits.  We 
think,  as  ordinarily  used  and  understood,  the 
iracd  "ftV*  vlun  wed  la  niatloii  to  a  villas* 


or  aettlonent  of  this  character,  means  any- 
where in  the  neighborhood  of  such  village  or 
station,  and  there  was  no  variance  between 
the  allegation  that  plaintiff's  mother  was 
sick  "at  Humble"  and  the  evidence  which 
showed  that  the  house  at  which  she  was  sick 
was  about  two  miles  from  the  village  or  sta- 
tion of  that  name.  WUlIams  v.  Ry.  Co..  82 
Tex.  539,  18  S.  W.  206;  Frey  v.  Ry.  Co.  (Tex. 
Civ.  App.)  24  S.  W.  050. 

The  second  ground  urged  for  a  reversal  Is 
not  without  force,  but  we  are  of  the  opinion 
that  article  1288  of  our  statutes,  which  pro- 
vides. In  substance,  that  the  trial  court  may 
at  any  time  before  the  argument  in  a  case  is 
closed  permit  either  party  to  supply  an  omis- 
sion In  the  testimony,  since  It  only  establishes 
a  rule  of  procedure.  Is  merely  directory,  and 
a  party  complaining  of  Its  Infraction  must 
in  order  to  obtain  a  reversal  of  the  Judgment 
of  the  cotut  below  by  reason  of  the  disregard 
of  the  ml^  show  that  he  has  been  injured 
thereby.  No  such  showing  is  made  by  the 
appellant  but,  on  the  contrary,  the  bill  of  ex- 
ceptions as  modified  by  the  trial  Judge  shows 
that  before  admitting  the  testimony  com- 
plained of  he  Inquired  of  counsel  for  appel- 
lant whether  they  had  dismissed  any  of  their 
witnesses,  and  was  Informed  that  they  had 
not  The  court  then  admitted  the  testimony, 
and  counsel  for  appellant  were  told  that  they 
could  reargue  the  case  upon  the  additional 
testimony,  and  did  discuss  same  before  the 
Jury.  We  think  It  apparent  from  this  state- 
ment that  appellant  was  not  injured  by  the 
action  of  the  court  in  admitting  the  testi- 
mony, and  the  assignment  presenting  the 
question  should  not  be  sustained.  Meyers  v. 
Maverick  (Tex.  Olv.  App.)  28  S,  W.  716.  We 
are  further  of  opinion  that  the  assignment  is 
without  merit  for  the  reason  that  even  had 
this  testimony  been  excluded,  no  other  ver- 
dict than  one  In  favor  of  plaintiff  could  have 
been  properly  rendered  imder  the  evidence 
adduced  before  the  argument  of  the  case  was 
begun.  The  testimony  of  Mrs.  Sayers  and 
her  son  shows  that  the  latter  carried  the  tele- 
gram from  Mrs.  Sayers'  home  to  the  station 
at  Humble  in  less  than  an  hour.  The  evi- 
dence further  shows  that  the  train  which  left 
New  Caney  at  6  p.  m.  on  the  evening  of  the 
12th  reached  Humble  at  6:40  p.  m.  of  that 
day.  There  was  no  evidence  of  any  rain  on 
the  evening  of  the,  12tb.  In  the  absence  of 
any  rebutting  testimony  on  the  part  of  the 
appellant  the  Jury  must  have  found  from 
the  evidence  that  If  the  plaintiff  had  arrived 
at  Humble  at  6:40  p.  m.  on  the  evening  of  the 
12th,  she  could  have  reached  Mrs.  Sayers* 
home  before  the  death  of  her  mother,  whldi 
did  not  occur  until  about  7  o'clock  a.  m.  of 
the  next  day. 

We  tbink  the  asslgamenta  present  no  error 
that  would  authorize  a  reversal  of  the  Judg- 
ment of  til*  court  tMlow»  and  it  la  affltmed. 
Afilzm«d* 
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BUX.L  r.  SAN  ANTONIO  &  A.  P.  BT.  CO. 
(Court  of  OItU  Appeals  of  Texai.  Not.  td, 

igos.) 

RAILWAT— INJVRT— NEQLIOENCE-BTIDBNCa 
— APPBAL-STATKMBNT  OF  FACTS 
—BRIEF— FlUNQ. 

1.  A  statement  of  facta  filed  after  th«  time 
allowed  by  the  court  will  not  be  stricken  ont 
for  that  reRBon.  where  it  appears  that  it  came 
into  the  indge's  hands  In  time,  hot  tliat  bm  de- 
la7«d  action  thereon  becanaa  of  diaagnamant  of 
the  parties. 

2.  ?Fhoagh  an  appellant's  brief  was  not  filed 
in  accordance  with  the  rules,  It  will  iu)t  be 
stricken  ont  where  the  appellee  does  not  appear 
to  have  been  injured. 

S.  In  an  action  for  Injuries  from  being  thrown 
from  a  wagon  by  the  mnning  away  of  a  team 
of  mules,  alleged  to  bare  been  fri^^eoed  b;  a 
locomotlTe  whistle,  evidence  that  plaintiff  was 
in  plain  view,  30  feet  from  the  track,  when  the 
wbiartle  blew,  and  that  the  endneer  could  see 
him  there  at  a  distance  of  200  feet,  does  not 
warrant  a  rerersal  of  a  verdict  for  defendant 
as  contrary  to  the  law  and  evidence,  wbere  no 
facta  are  stated  to  show  that  the  whistle  was 
blown  oegligentlr,  or  that  the  moles  were  fright- 
ened by  It 

Appeal  from  District  Court,  lavaea  Coun- 
ty; M.  KeamoD,  Judge. 

Actum  bjr  John  Boll  against  the  San  An- 
tonto  ft  Aransas  Pass  Railway  Company. 
From  a  Judgment  In  tavot  of  defendant, 
plaintiff  appeals.  Affirmed. 

Paolns  ft  Bagadale  and  H.  B.  Leonard,  for 
Vpellant.  Patton  ft  Sc^warta,  for  appellee. 

OABRSTT,  0.  J.  The  ajq^ellee  has  filed 
motions  In  this  case  to  stzlke  ont  the  state* 
ment  of  facts,  and  also  to  strike  out  the  brief 
of  the  appellant  and  affirm  the  Judgment 
Both  motloDS  will  be  overruled.  It  Is  improp- 
er practice  to  date  back  the  file  mark,  as  was 
done  by  the  derk,  at  ttie  direction  of  the 
judge,  in  filing  the  statement  of  fact  In  this 
case.  The  written  instmctlons  to  do  so,  in 
the  forte  of  a  letter,  have  been  Incorporated 
Id  the  record  by  order  of  the  district  Judge, 
and  may  be  considered  as  a  pert  at  bis  ap- 
proval, and  make  it  appear  on  the  ta.ce  there- 
of that  the  statement  of  facts  was  actually 
filed  more  than  10  days  after  adjournment— 
the  time  allowed  by  the  court;  and,  It  so 
appearing,  this  court  can  pass  upon  the  ques- 
tion, which  otherwise  would  have  been  one 
for  the  trial  court  to  determine.  The  state- 
ment of  facts  should  be  stricken  out,  but  for 
the  fact  that  It  appears  from  the  recitals  In 
the  vacation  order  on  direction  of  the  Judge 
that  It  had  come  Into  his  hands  In  time,  but 
tliat,  owing  to  the  disagreement  of  the  par- 
ses, he  delayed  action  In  order  to  get  the 
rtenographer'B  notes  before  making  bis  state- 
ment It  was  thus  delayed  without  the  fault 
of  the  appellant,  and,  if  we  were  to  strike  out 
the  statement  upon  the  appellee's  motion,  and 
the  appellant  should  ask  that  It  be  reinstated, 
we  would  have  to  grant  his  request  upon 
the  showing  abOTe  stated;  hence  the  motion 
to  strike  ont  should  not  prevail. 

ass  A»sal  and  Bmr,  vaL  t,  Osat  Dig.  |  glM. 


We  do  not  sustain  the  motion  to  strike  out 
the  brief,  because,  although  not  flied  In  ac- 
cordance with  the  rules,  the  appellee  does 
not  appear  to  have  been  injured  thereby,  but 
the  coqrt  reserves  the  question  of  ttie  suf- 
ficiency of  the  brief  to  require  a  consldera- 
tion  of  the  assignments  of  error  to  be  passed 
on  whoi  the  case  has  been  submitted. 

(Jan.  16,  19(M.) 

John  Bull  brought  this  suit  against  the  San 
Antonio  ft  Aransas  Pass  Railway  Company 
to  recover  damages  for  personal  injuries  re- 
ceived by  him,  which  were  allured  to  have 
been  caused  by  the  frightening  of  the  lAain- 
UfTs  team  of  mules  by  a  locomotive  at  a  ptib- 
llc  crossing  noda  tte  defendant's  line  of  rail- 
way, causing  the  mules  to  mn  away,  whereby 
plalntifl  was  thrown  fran  his  wagon  and 
hurt  The  grounds  of  net^lgence  allfi^ed 
against  the  defendant  were  that  the  mglneer 
failed  to  sound  the  whistle  and  ring  the  bell 
of  the  engine  as  it  apiooacbed  the  crosshig, 
and  to  keep  the  bell  ringing  until  the  crossing 
was  reached,  and  that  the  engineer  blew  the 
whistle  vrhea  near  the  crossing  so  as  to  fright- 
en the  teauL  There  was  a  trial  by  jnry, 
whltA  residted  In  a  verdict  and  Judgment  In 
favor  of  the  defendant 

There  are  no  statements  under  the  first  and 
second  asslgnmoita  of  mor,  and  they  are 
passed  without  consideration. 

The  tUrd  assignment  tit  error  Is  that  the 
verdict  of  the  jury  '*was  omtrary  to  the  law 
and  evMoice  In  this  case,  In  this:  that  the 
uncontradicted  evidence  showed  that  the 
plidntllt  was  In  plain  view  of  the  engineer 
as  he  passed  along  by  where  this  plaintiff 
was  on  the  said  public  road,  and  conld  have 
been  seen  by  said  eni^eer,  bad  he  so  much 
as  looked  tar  any  one  along  said  public  high- 
way at  said  oroaslng.  The  law  requires  Urn 
to  keep  sndi  lotAout"  The  statemoit  un- 
der this  assignment  is  very  mercer.  It  ap- 
pears from  the  statonent  made  that  the  plain- 
tiff was  in  plain  view  ftom  the  track,  and 
that  he  had  passed  out  from  under  the  bridge 
about  80  feet  vrh&i  the  whistle  blew,  and 
might  have  been  seen  by  the  engineer  at  a 
distance  of  about  200  feet,  if  as  to  as  80  feet 
from  the  tra(A.  No  facts  are  stated  to  show 
that  the  whlsQe  was  negligently  sounded,  or 
that  the  mules  were  frightened  by  It 

No  reason  Is  shown  why  the  verdict  should 
be  set  aside.  No  error  having  been  shown  in 
the  Judgment,  it  will  be  affirmed.  Affirmed. 


HOUSTON  ft  T.  O.  R.  CO.  v.  CITY  OP 
DALLAS.* 

(Court  of  Civil  Appeals  of  Texas.  Jan.  2,  1004.) 

RAILROADS— CONFORMING  QRADE  TO  STREET 
—POLICE  POWER— CHARTER  POWER— PLEAD- 
mO— HARMLESS  ERROR  —  REASONABLENESS 
OF  ORDINANCE— HAMDAUUS. 

1.  Under  the  exerdse  of  the  police  power 
rsilroad  companies  may  be  compelled  to  eonfoan 
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tlieir  tracks  at  a  street  crossing  grade,  though 
the  railroad  is  constracted  prior  to  the  laying 
oDt  or  extension  of  the  street,  and  when  con- 
structed was  ontside  the  cit7,  and  was  con- 
Btructed  under  a  charter  granted  by  the  state; 
and  it  is  immaterial  that  the  dty  has  acooi- 
esced  in  the  grade  of  the  railroad  for  a  nmnber 
of  years,  that  eompUance  with  the  requirement 
to  lover  the  railroad  grade  is  impracticable, 
and  will  entail  loss  or  injiuy  to  the  railroad 
company's  property,  or  cause  delay  In  the  oper- 
ation of  its  buaineM,  or  cause  It  to  Incur  large 
enense. 

2.  Bpedhc  power  la  granted  a  city  eoaneil  to 
pass  an  ordinance  compellinc  railroads  operat- 
ing in  the  city  to  adjust  the  grade  of  their 
tracks,  where  they  intersect  streets,  to  the 
street  grade,  and  to  construct  proper  crosciugs 
thereat,  at  their  own  expense,  liy  a  section  of 
the  city  charter  empowering  the  council  to  di- 
rect and  control  the  laying  and  construction  of 
railroad  tracks,  and  to  require  that  they  be  con- 
structed and  laid  so  as  to  interfere  as  little  as 
possible  with  the  ordinary  travel  and  use  of  the 
streets,  and  to  require  railroad  companies  to 
coustnict,  at  their  own  expenee,  such  crossings 
as  the  city  council  may  deem  oeceaaary;  not- 
withstanding another  section  of  the  charter,  pro- 
viding that  the  city  council  shall  have  power  to 
grade  or  otherwise  improve  any  street,  such  im- 
provemeota  to  be  entirely  at  the  cost  of  tbe  city, 
provided  that  when  any  kind  of  a  railroad  la  op- 
erated on  such  a  street  the  operator  thereof  shall 
piiy  for  Improving  the  part  of  the  street  between 
tbe  rails  and  for  two  feet  on  each  aide  thereof, 
and  the  dty  shall  pay  for  all  street  intersec- 
tions so  improved,  except  the  [wrtion  occnpied 
hy  said  railroads,  which  shall  be  paid  as  above 
provided  by  the  operators  thereof;  the  latter 
section  referring  to  streets  along  which  a  nil- 
road  la  operated. 

3.  Failure  of  a  petition  to  reqnlro  a  railroad 
to  conform  tbe  grade  of  Its  track  to  the  grade  of 
streets  where  It  crosses  them  to  allege  tbe  grade 
of  a  certain  street  is  harmless  where  the  Judg- 
ment does  not  require  the  company  to  change 
its  gntde  at  the  crossing  of  each  street, 

4.  The  reasonableness  or  necessity  of  an  or- 
dinance reqoiring  a  railroad  company  to  conform 
the  grade  of  its  tracks  to  that  of  streets  where 
it  crosses  them  ia  not  open  to  question,  the 
council  not  having  exceeded  Its  power  nnder  the 
vitj  dtarter. 

fi.  A  dty  is  entitled  to  the  remedy  of  man- 
damus where  a  railroad  company  refuses  to 
comply  with  an  ordinance  requiring  it  to  con- 
form the  grade  of  its  tracks  where  it  crosses 
streets  to  toe  grade  of  the  streets. 

Api)eal  erom  District  Conr^  Dallas  Connty; 
T.  F.  Nash,  Judge. 

Mandamus  by  the  Aty  of  Dallas  against 
the  Houston  ft  Texas  Central  Ballroad  Cum- 
IWD7*  Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

Baker,  Botts,  Baker  &  Ixrrett,  W.  J.  J. 
Smith,  and  R.  De  Armond.  for  appellant.  W. 
T.  Henry  and  J.  J.  Collins,  tor  appellee. 

TALBOT,  J.  This  action  was  brought  by 
the  city  of  Dallas,  a  municipal  corporation  of 
more  than  10,000  Inhabitants,  specially  incor- 
porated by  an  act  of  the  Legislature  of  the 
state  of  Texas,  against  the  Houston  ft  Texas 
Central  Railroad  Company,  on  the  23d  day 
of  November,  1901,  to  compel  by  the  writ  of 
mandamus  the  said  railroad  company  to  re- 
duce Its  main  railroad  embankment  and  tra  A 
at  the  InterRpctlon  of  certain  named  streets 
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and  avenues  within  Oie  corporate  Umlts  oC 
■aid  dty  and  lying  between  Fadflc  aTenue 
and  the  corporate  limits  on  the  north,  so  as  to 
conform  to  tbe  grade  of  said  streets  and  ar- 
enuea.  The  distance  between  Padflc  aTenue 
and  the  corporate  limits  of  the  city  on  the 
north,  as  traversed  by  the  track  of  the  nil- 
road  company,  Is  about  1%  miles.  It  was  al- 
leged by  appellee  "that  at  the  croariugs  of 
each  of  the  said  Intwseetli^  streets  and  ar- 
ennes  the  embankment  of  appellant  Is  at  such 
an  elevation  aa  to  be  an  obstacle  and  Im- 
pediment to  the  free  and  convenient  nae  of 
the  said  etreeta  and  avenues,  r^ectlvely. 
and  the  said  tnuk  la  maintained  at  socb  a 
height  across  each  of  said  streets  and  av- 
^nes  as  to  prerent  the  public  from  safely 
and  satlsfftctorily  enjoying  the  use  of  the  said 
streets  tot  ordinary  Izavel  and  passage  along 
and  over  the  sanuL*'  Appellee  fnrtbor  al- 
leged that  tt  la  essential  to  the  public  con- 
venience and  safety  that  at  the  crosslnga  of 
such  streets  end  avenues  tbe  elevation  of  tbe 
said  track  should  be  lowered  and  reduced  to 
the  grade  of  the  ^reet  or  avenue  <»  eithw 
side  of  the  track;  that  at  Swiss  aTenue  the 
elevation  of  the  embankment  and  trac^  there- 
cm  Is  nine-tenths  of  a  foot  above  the  grade 
of  the  street;  at  Live  Oak  street  it  Is  3.4 
feet,  at  Hawkins  street  It  Is  3.7  feet,  at 
Bryan  street  it  is  4  feet,  at  Boll  street  It 
Is  4.2  feet,  at  San  Jacinto  street  It  Is  4.4 
feet,  at  Rosa  avenue  it  Is  4.2  feet,  at  Flora 
street  It  Is  4J&  feet,  at  Cochran  street  it  is 
S.5  feet,  at  Hall  street  It  is  3^  feet,  at 
Thomas  avenue  it  is  3  feet,  and  at  Wash- 
ington avenue  It  is  8.2  feet  Appellee  pray- 
ed for  a  peremptory  writ  of  maudamu^ 
against  appellant,  compellli^  It,  at  Its  own 
expense,  to  reduce  its  embankment  and  track 
at  the  Intersection  of  the  streets  and  av- 
eauea  named  in  appellee's  petition  m>  as 
to  conform  to  the  grade  of  said  streets  and 
avenues.  The  suit  appears  to  have  t>eeu 
brought  under  an  ordinance  of  appellee  passed 
September  23,  1901,  In  pursuance  of  certain 
charter  powers  conferred  t)y  an  act  o'  the 
Twenty-Sixth  Legislature,  approved  May  9. 
1809  (Sp.  Laws  1899,  p.  93.  c.  8>.  Appellee's 
petition  was  sworn  to  by  Its  city  englnea*. 
and  said  ordinance  was  attached  to  the  same 
as  an  exhibit,  and  reads  as  follows: 
"Ao  Ordinance  Defining  the  Duties  of  Rail- 
way Companies  In  Regard  to  Their  lYacks 
at  Street  Crosslngt. 
"Be  it  Ordained  by  tbe  City  Council  of  tiie 
City  of  Dallas. 

"Section  1.  That  all  railroad  tracks  In  tbe 
dty  of  Dallas  shall  be  laid  and  cons  traded 
and  80  kept  and  maintained  as  to  Interfere  as 
little  as  possible  with  tbe  ordinary  travel 
and  use  of  the  streets  crossed  by  such  rail- 
road track,  or  tracks,  by  the  owners  of  snch 
tracks,  and  at  their  expense. 

"Sec.  2.  That  whenevn*  and  wherever  any 
railroad  track  or  tracks  cross  or  Intersect  any 
Etreet  of  the  of  Dallas,  the  person,  aa- 
aoclatton  or  ooiporatlai  owning  the  said  track 
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or  tradu  ifaall  keep  and  maintain  the  aame 
at  a  graOe  with  tbe  street  on  elttaer  aide  of 
the  crossing,  and  whenever  at  any  crossing 
with  an7  street  the  clt7  of  Dallas  any 
railway  track  la  ^tber  above  or  below  the 
crade  of  the  street  crossed,  such  track  or 
tracks  shall  by  the  owner  thereof  be  either 
reduced  or  elevated,  as  the  case  may  be,  to 
conform  with  the  grade  of  the  street  intersect- 
ed, and  8Dch  crossing  shall  be  made  to  con- 
form to  the  grade  at  snch  Interaected  street 
entirely  at  the  expense  of  the  poaon,  associa- 
tion or  coxporatlOD  owning  the  track  or  tracks 
crossing  the  street. 

"Sec.  a.  That  after  the  track  m  tnuto 
have  been  rediM»d  or  elevated  to  grade  of 
the  Intersected  street,  as  above  inrovided.  It 
ahan  be  the  duty  of  the  owner  of  the  track 
or  tracks  to  place  and  nwintMin  the  croaa- 
lug  In  avch  a  condition  aa  to  lnterftt«  aa 
little  aa  possible  with  tbe  ordinary  travel  and 
use  of  the  street, 

"Sec.  4.  That  thla  ordinance  ahall  beoooie 
effective  tram  and  after  Ita  paaaage. 

"Passed  Septembar  23rd,  1901. 

"L  A.  Moore,  City  Secretary.'* 

The  defmdant  answered  by  general  de- 
murrer,  special  exceptions,  a  general  dguial, 
and  sworn  plea.  In  d^endanta  awom  plea 
the  a)legati<niB  tat  app^ee'a  petltlmi  were  de* 
nied.  and  it  waa  therein  alleged  In  sobstance, 
tba^  If  appellee  dtf  ever  adopted  or  passed  the 
ordinance  attached  to  wpellee*s  petition,  the 
same  la  nnreaaonahle,  null  and  void;  that  ap- 
pellee had  no  power  or  authority  to  pass  said 
ordinance,  nor  to  make  the  same  applicable 
to  appellant;  that  appellant  owns  all  of  its 
right  of  way  throughout  tbe  city  of  Dallaa, 
and  has  owned  and  been  In  peaceable,  ad- 
verse,  and  exclusive  possession  thereof  more 
than  29  years,  during  which  time  It  has  used 
tbe  same  and  operated  its  railroad  with  Its 
track  upon  the  grade  which  now  ezlata 
throng  tbe  dty  of  Dallas,  without  Inter- 
roptlfHi,  and  has  had  its  said  right  of  way, 
except  at  public  crossings,  fenced;  that  the 
grade  complained  of  In  appellee's  petition  Is 
not  a  menace  or  danger  to  public  travel,  but 
operates  to  safeguard  the  public  from  danger 
and  accidents  at  said  crossings.  That  it  Is 
impracticable  for  appellant  to  comply  with 
the  demands  of  appellee,  contained  in  its  peti- 
tion; that.  If  said  ordinance  be  applicable  to 
appellant  at  all.  Its  demands  are  unreasonable 
and  void,  because  appellant  operates  its  said 
railroad  under  a  charter  from  tbe  state  of 
Texas,  and  has  expended  vast  auma  of  money 
In  constructing  and  eqnlppli^  Its  said  railroad 
for  safe  transportation  of  freight  and  pas- 
sengers; that  the  grade  complained  of  by  ap- 
pellee was  at  tbe  time  its  railroad  track  was 
constructed,  and  ever  since  has  been,  neces- 
sary to  enable  appellant  to  properly  and  safe- 
ly conduct  its  business,  and  was  so  construct- 
ed with  the  knowledge,  acquiescence,  direc- 
tion, and  consent  of  appellee,  and  that  appel- 
lant haa  so  maintained  It  for  more  than  29 


yeara;  that  tbe  greatw  portion  cC  flie  grade 
oomjdahied  <tf  waa  constructed  before  the 
corporate  Umita  of  Dallas  Included  the  same, 
and  that  moa^  if  not  all,  the  streeta  which 
now  intaraect  that  portton  of  the  track  were 
(^)ened  and  built  across  the  same  after  the 
construction  thereof,  and  that  to  compel  ap- 
pellant to  now  reduce  Its  grade  to  the  grade 
of  said  streeta,  without  compensation,  would 
be  a  new  and  unreaacmable  burdui,  and  the 
taking  of  appellant's  propert?  without  due 
process  of  law;  that  to  comply  with  appellee's 
demands  it  would  require  an  expenditure  of 
more  than  ^S(^000  for  the  actual  work,  and 
would  suspend  w  aolously  delay  Its  freight 
and  passenger  traffic,  thereby  resulting  In 
much  more  loss  to  appellant;  that  appellant's 
right  of  way  la  too  narrow  to  enable  appellant 
to  reduce  its  railroad  ranbankment  and  track 
without  suapending  entirely  all  traffic  over 
aald  track;  that  aaid  ordinance  la  forthw 
(QlIireBaiTO,  unmaonable,  and  void  becauae 
the  grades  of  the  several  streets  mentioned 
in  aK>eU«e's  petition  and  the  gradea  of  all 
tbe  streets  of  tbe  dly  of  Dallas  which  Inter- 
sect that  portion  of  appellant's  track  com- 
plained of  are  variable  and  different  with  ref- 
erence to  each  other,  and  that  It  la  impractica- 
ble for  appellant  to  comply  with  said  ordi- 
nance and  preserve  a  grade  and  track  upjn 
which  It  can  safely  operate  ita  trains;  that  to 
comply  with  said  ordinance  It  would  form  a 
series  of  undulations  In  said  track,  dangerous, 
if  not  impossible,  to  the  operation  of  its 
trains.  Appellant  further  alleged  that  the 
streets  referred  to  in  appellee's  petition  which 
would  cross  its  right  of  way  and  track  could 
only  be  properly  constructed  by  having  a 
crown  in  the  middle  thereof  with  which  to 
turn  off  the  rain  and  storm  waters,  and, 
should  appellant  be  forced  to  lay  Ita  rails 
flush  with  the  streets  for  the  whole  width  of 
each  of  said  streets,  it  would  result  in  mak- 
ing appellant's  track  a  channel  and  slulceway 
for  rain  and  storm  waters,  which  in  such 
case  could  not  be  turned  into  the  gutters  of 
the  streets;  that  the  only  way  to  divert  the 
water  from  appellant's  roadbed  and  track 
would  be  to  construct  near  it  a  large  sewer, 
which  would  cost  appellant  about  $t>0,000. 
Appellant  further  alleges,  in  effect,  that  be- 
tween  the  said  intersecting  streets  It  owns 
and  haa  fenced  its  right  of  way,  which  Is 
segregated  from  adjoining  property  abutting 
on  each  aide  of  said  respective  streets,  and 
that  the  action  of  the  city  In  this  suit  is  an 
attempt  to  regrade  tbe  streets,  and.  should 
the  same  be  done  and  reduced  as  demanded, 
the  result  would  be  that  defendant's  abutting 
property  on  each  side  of  said  several  streets 
at  the  points  of  intersection  would  be  dam- 
aged and  taken  without  any  compeusatlou 
whatever  to  appellant:  that  said  ordinance  Is 
unreasonable  and  void,  because  it  denies  to 
appellant  tbe  equal  protection  of  the  law,  la 
that  other  railroad  companies  own  and  oper- 
ate railway  tracks  ttiron^  the  city  of  Dallas 
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(m  embankmenta  far  above  the  grades  of  lii- 
tersectlng  streetB,  and  bigber  than  tbe  em- 
bankment of  appellant  complained  of;  wltbont 
interferaice  of  the  dty,  altbongta  tbere  is 
much  m<ffe  traTd  orer  aald  Intersectinf 
streets  tban  tbere  Is  upon  tbe  streets  Inter- 
secting appellant's  embankment  and  track 
complained  of;  Ibat,  sboold  said  ordinance 
be  held  reasonable  and  valid,  and  appellant 
compelled  to  reduce  Its  embankment  and 
track  as  sougbt  by  plaintiff,  appellee  would 
later  compel  appellant  to  lower  Its  grade 
wltbln  tbe  dty  Itanlts  soath  of  tbe  Texas 
ft  Padflc  Railroad  to  a  grade  corresponding 
wltb  the  grade  of  intersecting  streeta,  in 
which  event  the  grade  now  sought  to  be  en- 
forced north  of  said  railroad  would  not  cor- 
respond wltb  the  new  grade  wblcb  the  ap- 
pellee wUl  seek  to  compel  south  ot  said  rail- 
road, and  the  result  would  he  that  it  would 
be  impossible  and  Impracticable  for  appellant 
to  operate  Its  trains  over  its  road  in  said  city 
of  Dallas;  that  appellee  has  an  adequate 
remedy  at  law,  and  should  not  be  granted  the 
equitable  relief  sought  In  this  suit  This  an- 
swer of  appellant  was  duly  aworn  to  by  one 
of  Its  authorized  agents.  Appellee,  by  sup- 
plemental petition,  excepted  generally  and 
specially  to  appellanf  i  answer.  A  trial  was 
bad  before  the  court  on  January  B,  1003,  with- 
out a  Jury,  and  all  of  appellant's  demurrers 
to  appellee's  petition  were  overruled,  and  ap- 
pellee's demurrers  to  appellant's  answer  sus- 
tained, and  without  the  introduction  of  any 
evidence  tbe  court  rendered  Judgment  for  ap- 
pellee, awarding  the  peremptory  writ  of  man- 
damus, and  allowing  appellant  12  months 
from  date  of  said  Judgmmt  in  which  to  com- 
ply with  tbe  same. 

It  is  insisted  by  appellant  that  the  court 
erred  in  overruling  Its  demurrers  to  appel- 
lee's petition  and  in  sustaining  appellee's 
exceptions  to  its  answer.  Various  reasons  are 
assigned  for  apimllant's  contention,  which  in- 
volve the  right  and  authority  of  appellee  to 
compel  appellant  to  reduce  the  grade  of  its 
embankment  and  railroad  track  situated 
within  the  corporate  limits  of  the  dty  of 
Dsllas  so  as  to  conform  at  the  intersection 
of  streets  with  the  grade  of  such  streets.  It 
Is  contended  that  tbe  ordinance  under  which 
this  snlt  is  brought  and  sought  to  be  main- 
tained is  void  for  the  want  of  power  In  the 
city  coundi  to  pass  it;  that  if  any  such  pow- 
er Is  attempted  to  be  ctmferred,  it  Is  by  virtue 
of  section  113  of  appellee's  cliarter,  and  that 
such  section  applies  only  to  the  original  con- 
struction of  railroad  tracks  after  the  date  of 
said  charter;  that  the  ordinance  was  not  in- 
tended to  have  a  retroactive  effect;  that,  if 
section  113  confers  any  power  on  the  dty 
council  to  pass  the  ordinance,  such  power  is 
but  a  general  one,  and  said  section  is  con- 
trolled by  the  specific  power  contained  in 
section  158  of  the  charter,  which  has  special 
reference  to  intersections  of  streets  with 
railway  tracks,  and  provides  that  the  dty 
shall  pay  «  portioo  of  tbe  scKprasa  and  tbe 


railway  a  portion  fbr  any  grading  ot  Im- 
provement oi  sudt  Intmecttoiu  whereas  this 
suit  seeks  to  require  appellant  to  pay  tbe  en- 
tire expense;  that  appellee's  suit,  In  effect, 
is  an  attempt  to  compel  appellant  to  reduce 
the  grade  of  its  trade,  not  only  at  street  cross- 
ings, but  between  sndi  crossings  and  for  the 
distance  of  1%  miles,  and  by  such  n^rading 
defendant's  private  property  and  easonent 
to  use  Its  property  along  its  track  between 
the  Intersecting  streeta  would  Iberel^  be 
taken  for  no  public  use,  and  withont  com- 
pensation;  that  It  appears  from  aald  petition 
that  appellee  haa  an  adequate  reme^  at  law. 

It  seraos  to  be  tiie  well-settled  law  of  this 
country  that  railroad  compantea  may  be 
compdled  to  adjust  and  conform  flie  grade 
of  ttaeta;  roadbeds  and  tracks  to  tbe  grade 
of  intersecting  streets  of  a  dty.  It  la  said 
"that  they  are  Impressed  with  a  public  char- 
acter, and  as  such  are  subject  to  the  geoeral 
police  regulations  prescribed  by  the  Legle- 
latnre  Itself,  or  by  munldpal  corporations 
exercising  delegated  authcnrlty  under  a  valid 
statute."  That  a  railway  corporation  takes 
its  franchise  upon  the  implied  condition  that 
the  rights  and  prlvll^ee  tho^by  conferred 
shall  yield  to  the  bnrdens  imposed  by  tbe 
development  of  tbe  country,  and  aball  be  ex- 
erdsed  and  enjoyed  subject  to  the  dominant 
authority  of  tbe  genwal  welfare,  public  safe- 
ty, and  necessity,  is  placed  beyond  contro- 
versy by  a  long  line  of  decisions  upon  tbe 
subject.  Oosslngs  at  the  intersection  of 
streets  and  railroad  tracks  are  recognized  as 
places  peculiarly  dangerous,  and,  whenever 
tbe  conditions  at  such  crosslnga  demand  a 
change  to  promote  the  convenience  and  safe- 
ty of  the  public,  the  railway  company  may 
be  required,  under  tbe  legitimate  exerdse  of 
the  police  power  of  the  state,  to  make  the 
necessary  change  and  improvement  at  Its  own 
expense.  For  the  resson  stated.  It  has  been 
held  by  the  great  weight  of  authority  that 
tbe  power  is  a  continuing  one,  and  applies 
with  equal  force  to  railroads  constructed 
prior  to  the  laying  out  or  extension  <tf  the 
street  Applying  these  principles,  it  follows 
that  it  is  immaterial  that  appellanf  s  road- 
t>ed  and  track  to  be  affected  by  the  enforce- 
ment of  the  ordinance  in  question  were  con- 
structed before  the  passage  of  the  same,  and 
that  since  such  construction  the  corporate 
limits  of  the  city  of  Dallas  have  been  ao  ex- 
tended as  to  include  within  its  boondaries 
said  roadlMd  and  tracks.  Such  facts  can- 
not impair  the  power  of  appellee  to  have  the 
grade  of  said  tracks  reduced  at  street  inter- 
sections whenever  the  growth,  increase  of 
travd,  and  public  safety  demand  it.  That 
appellant  may  have  constructed  its  road  un- 
der a  charter  granted  by  the  state  cannot 
affect  tbe  question.  Bailroad  corporations 
are  largely  nnda  the  control  of  the  Legisla- 
ture of  the  state,  and  hold  whatever  charter 
privileges  which  may  have  l»een  granted  to 
them  subject  to  any  laws  passed  or  r^nla- 
tlons  preecribed  In  the  exerdse  ot  its  police 
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powen  tbat  tlie  pnbUc  aaf  ety  and  vacam^ 
ttea  mar  Oemand.  India napollB  Ballwaj 
Gom^uiy  t.  Stats^  87  Ind.  488;  BlUott  m 
Boadt  &  StreetBi  H  76,  778-780;  N«v  TodC 
&  Mew  England  B7.  Co.  t.  Brlatol,  151  U.  S. 
S56k  14  Sup.  Ct  437.  88  L.  Bd.  26B;  People 
T.  Boston  &  Albany  R.  R.  Ca.  70  N.  T.  608; 
State  T.  St  Fanl  Ry.  C9o.  (Minn.)  28  N.  W.  8, 
59  Am.  Rep.  813;  Cbicago  B.  Co.  t.  State 
tNeb.)  66  N.  W.  024^  41  L.  B.  A.  481.  S8  Am. 
St  Rep.  657;  Illinois  Central  R7.  Co.  t.  aty 
of  Cbicago,  141  UL  S80,  30  N.  E.  1044,  17  L. 
B.  A.  630;  Elliott  on  Ballroads,  f  1102.  We 
are  of  the  <vKlnion  tbat  the  rule  announced 
Is  applicable  to  the  partlcnlar  circumstances 
of  this  case  aa  they  appear  from  the  plead- 
ings. 

Among  the  enumerated  powers  conferred 
upon  the  city  conncU  of  antoUee  by  Its  char- 
ter we  find  the  following:  '*Sec.  118.  To  di- 
rect and  control  the  laying  and  construction 
of  railroad  tra<^,  turnout  and  switches,  and 
to  require  that  they  be  constructed  and  laid 
so  as  to  Interfere  aa  little  as  possible  with 
the  ordinary  travel  and  use  of  the  streets, 
and  to  require  that  tb^  be  kept  in  repair. 
To  regulate  the  use  of  locomotlTe  engines,  to 
direct  and  ccmtnd  the  location  of  cable  and 
otbw  street  and  zallroad  teacfcs,  and  all 
steam  railroad  tra<du,  and  to  require  rail- 
way companies  of  all  Unds  to  construct  at 
tta^  own  expense,  snch  bridges,  tumouto, 
ealTorts,  croasings  and  ofbex  things,  as  tbe 
city  council  may  deem  necessary.  To  regu 
late  title  speed  of  all  railroad  trains  within 
the  city  limits,  and  tfieir  stop*  at  street  cross- 
ings, and  to  require  said  companl«  to  ke«p 
tbe  streets  through  which  tliey  run  in  re* 
pair,  and  to  light  the  same  whenever  deemed 
neceasary,  and  to  prescribe  the  Idnd  of  light 
to  be  used,  and  to  levy  special  taxes  or  assess- 
mmts  ni>on  them  forstreet  Improvement^  tbe 
same  as  against  property  owners."  This  pro- 
vision of  appellee's  chartor  la  spedflt^  and 
fally  authorized  and  empowoed  its  conncU  to 
pass  and  have  enforced  tbe  ordinance  under 
whifdi  this  sidt  Is  brought  It  confns  the 
power  to  compel  railroads  operating  within 
tbe  dty  Umlts  to  adjust  the  grade  of  their 
tracks  to  correspond  to  the  grade  of  Inter- 
secting streets  of  the  city  and  to  construct 
pn^wr  crossings  thereat  at  their  own  ex- 
pense. Evidently  tlie  city  council,  in  the 
r^htfnl  exercise  of  tbe  power  here  conferred, 
passed  the  ordinance  referred  to,  and  appel- 
lee Is  forced  by  the  refusal  of  appellant  to 
comply  with  its  provl^na  and  demands  to 
seek  Ito  enforcement  through  the  process  of 
tbe  courts.  It  was  the  province  and  doty  of 
the  dty  council  to  ascertain  and  determine 
tbe  necessity  fw  the  alteration  of  the  grade 
of  appellants  roadbed  and  track  at  Its  In- 
tersection with  the  streets  and  avenues  specl- 
Oed  in  appellee's  petition,  and  It  does  not 
appear  tiiat  In  the  actl(m  taken  the  legiti- 
mate powers  ccmferred  have  been  transcokd- 
ed.  The  case  does  not  come  within  the  rule 
applicable  In  a  suit  growing  out  of  a  sum- 
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muj  abatonent  ct  a  nuisance  by  a  dty, 
whldi  cannot  be  said  to  be  such  per  se,  and 
wlaoflln  it  may  be  alleged  and  proved  that 
the  thing  thus  abated  was  not  in  fact  a  nui- 
sance. 

The  contention  of  ani^Uuit  that  the  dfect 
of  this  suit  Is  to  Include  and  require  tbe  re- 
ductlcm  ot  apptilantfs  railrcwd  embankment 
and  tracks  between  street  crossings  is  not 
I  sustained  by  the  record.  An  Inspection  of 
appellee's  petition  will  show  that  the  pur- 
pose of  the  suit  was  to  compel  appelant  to 
conform  the  elevation  of  Its  tracks  to  the 
grade  of  the  intersecting  streets  named  at 
the  point  of  intersection,  and  the  prayer  of 
!  the  petition  Is  limited  to  andi  reUef:  It  is 
I  but  an  ^tort  to  secure,  tinongh  ttie  extcdse 
j  of  tlie  ptdloe  power  airtitlng  In  the  statsh  and 
I  delegated  to  appollee  by  legislative  enact- 
I  ment  aafo  and  necessary  railroad  crosslnga 
;  at  street  intrasectlons.  That  aroellee  Is  oi- 
I  titled  to  tbe  aid  of  a  writ  of  mandamus  to 
I  accomplish  this  purpose  under  the  drcmn- 
I  stances  disclosed  by  tbe  reooid  admits  of 
i  little  doubt  Chicago  B.  Co.  v.  State  (Keb.) 
i  66  N.  W.  624,  41  L.  B.  A.  481.  68  Am.  St 
Rep.  657;  People  v.  Boston  ft  Albany  B.  B. 
Co.,  70  N.  T.  508:  State  v.  St  Paul  By.  Co., 
86  Minn.  222,  28  N.  W.  246. 

Appellee's  petition  Is  not  subject  to  the 
objection  tiiat  It  does  not  aU^  the  respec- 
tive grades  of  eadi  of  the  Intersecting  streets 
I  specified  therein.  The  petition  distinctly  al- 
1  leged  the  elevation  of  the  ia>pellanf  a  em- 
;  bankment  and  track  above  the  grade  of  tiie 
!  respective  streeto  at  polnta  of  Intwsectltm 
!  witii  the  wieiption  of  Montesnma  street  The 
I  judgment  of  the  ctHirt  spedflcally  names  the 
;  streets  and  tiie  reduction  to  be  made  of  ap- 
i  pellantfs  track  at  their  intersection,  and 
.  Montesnma  street  Is  not  Included  therein, 
I  and  hence  no  Injury  can  result  to  appellant 
;  on  account  of  the  fiUlure  to  allege  the  grade 
I  of  the  tndk  at  this  street  crossing.  We 
i  conclude  that  there  was  no  ernw  In  overml- 
j  Ing  appellant's  cBu^^ns  to  aroelletf  s  peti- 
tion. 

j     The  next  question  for  consideration  Is  the 
;  action  of  tbe  court  below  In  sustaining  appel- 
i  lee's  general  and  special  exoeptluis  to  an>ol- 
{  lants  answer,  and  rendwtng  Judgmmt  tar 
i  appellee  upon  tlie  pleadings  without  the  In- 
I  troductlon  of  proof.  Nunmons  orrors  have 
j  been  assigned  attacking  the  action  of  the 
;  court  in  this  respect  but  we  deem  it  unnec- 
i  essary  to  discuss  tiiem  In  detalL  Appellant's 
contention,  In  effect,  Is  tbat  appellee  had  no 
power  under  Its  charter  to  pass  the  ordinance 
Involved  In  this  suit;  that  if  authorized  to 
pass  It  Buch  authority  is  1^  vlrtoe  of  sec- 
tion 118  of  tts  charter,  and  the  same  cod- 
I  f«r8  only  a  general  poww,  and  the  aver- 
;  ments  of  Its  answor  wore  sufficient  if  true, 
to  show  that  the  codlnance  was  unreasonable, 
and  entitled  appellant  to  a  trial  by  jury  up- 
on that  Issue,  and  all  tbe  Issues  pertaining 
thereto,  as  alleged  In  Ito  answ«;  that  sec- 
tion 118,  conforlng  only  a  general  power,  la 
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gOTemed  And  controlled  by  tbe  apedfle  pow- 
er and  obligation  ccmtalned  In  aectton  IBS  of 
the  charter;  that  section  1S8  of  the  charter 
has  ipeclal  reference  and  application  to 
grading  of  streets  at  their  Intersection  wltti 
railway  tracks,  and  provides  for  a  fair  and 
equitable  distribution  of  the  expense  of  sncta 
Improvement;  that  all  the  matters  and  things 
set  up  In  Its  answer  were  proper  defenses 
to  appellee's  demands  and  subjects  of  Inqulryt 
pertinent  to  tbe  qneation  of  tbe  reasonable- 
ness or  unreasonablenera  of  tbe  ordinance,  | 
and  evidence  thereof  should  have  been  heard,  i 
etc   We  do  not  agree  to  the  contention  that 
section  113  of  appellee's  charter  confers  upon  j 
the  dty  council  only  a  general  power.   The  ] 
language  of  tbe  section  does  not,  In  our  opin-  i 
Ion,  warrant  such  conclusion.   On  the  con-  j 
trary,  It  occurs  to  us  that  the  language  U9ed  ! 
aptly  expresses  and  confers  a  special  power  j 
upon  appellee's  council  to  pass  the  ordiuance  j 
Involved  In  this  controversy.   It  Is  difficult 
to  conceive  how  tbe  language  used  could  j 
have  been  more  definite  and  specific  In  con-  - 
ferrlng  tbe  power  Intended,  unless  tbe  mln-  l 
utest  particularity  had  been  observed   In  ' 
framing  the  section  In  respect  to  the  manner  ; 
In  which  tbe  grading  should  be  done  and  the 
crossing  constructed.   Tbe  language  used  is: 
"To  direct,  and  control  tbe  laying  and  con- 
stmctlott  of  railroad  tracks,  turnouts,  and 
switches  and  to  require  that  they  be  con- 
structed and  laid  so  as  to  Interfere  as  little 
as  possible  with  the  ordinary  travel  and  use 
of  tbe  streets  and  to  require  that  they  be 
kept  In  repair.   To  regulate  tbe  use  of  loco- 
motive engines,  to  direct  and  control  the  lo- 
cation of  cable  and  other  street  and  railroad 
tracks  and  all  steam  railroad  tracks  and  to 
require  railway  companies  of  all  kinds  to 
construct,  at  tbelr  own  expense  such  bridges, 
turnouts,    culverts,    crossings,    and  other 
things,  as  the  dty  coundl  may  deem  neces- 
sary."  The  language  is  sufficiently  specific 
to  confer  special  authority  upon  tbe  city  j 
council  to  require  by  ordinance  the  grading  i 
and  construction  of  crossings  at  street  Inters 
sections  In  the  manner  deemed  by  it  neces- 
sary for  tbe  convenience  and  safety  of  tbe 
public.   It  is  believed  that  this  section  of 
appellee's  charter  has  special  reference  to 
tbe  construction  and  regulation  of  street 
crossings    at    intersections    with  railroad 
tracks  to  promote  the  convenient  use  thereof 
and  reduce  tbe  danger  to  public  travel  and  ' 
is  in  no  manner  affected  or  controlled  by  sec-  i 
tion  158  of  said  charter.   So  much  of  tbe  > 
language  of  section  158  as  is  necessary  to  : 
show  Its  purpose  and  its  bearing  upon  tbe  | 
question  at  Issue  is  as  follows:   "The  city  j 
council  shall  have  power  to  grade,  raise,  re- 
pair, macadamize  or  otherwise  improve  any 
avenue  or  street  or  any  portion  thereof  in 
the  city  to  such  an  extent  and  out  of  such  | 
material  and  under  such  regulations  as  said  { 
coundl   may  provide.   Ail   such   Improve-  I 
ments  shall  be  entirely  at  the  costs  of  the 
dty,  provided  that  vhen  any  person  or  «kr^  ' 


poration  operates  any  street  railroad  or  rail- 
road of  any  kliUl  <m  nidi  street  or  avemie 
such  pereon  or  corporation  shall  pay  for  pav- 
ing or  otherwise  improving  that  part  of  the 
street  between '  the  rails  and  between  the 
tradn  and  fw  two  feet  oa  eacb  side  of  tiia 
rails  of  each  road.  The  dty  shall,  out  oC 
the  general  fund,  pay  for  all  street  intoaec- 
tlons,  so  improved  except  that  portion  occu- 
pied or  need  tj  said  railroads,  wblch  rnnat 
be  paid  as  above  provided  by  operatm  tlier» 
of.  The  dty  conncll  ahall  resolotkn 
passed  designate  the  streets  or  aTeanea  or 
portions  thereof  to  be  improved,  the  nature 
of  the  Improvements  to  be  mad^  and  tiie 
material  to  be  used."  The  language  of  this 
section  very  dearly  Indicatea  that  it  appllee 
more  particularly  to  tbe  method,  manner, 
and  character  of  material  to  be  employed 
and  used  In  Improving  tbe  streets  geoaally. 
or  such  of  them  as  the  dty  coundl  may  des- 
ignate; that.  In  so  far  as  Its  provisIoDs  re- 
late to  railroads  and  tbe  owners  and  opera- 
tors thereof,  it  has  spedal  reference  to  that 
character  of  Improvement  and  those  streets 
along  and  upon  which  their  railway  tracks 
may  be  constructed.  Tbe  duty  and  obliga- 
tion to  provide  the  public  wIUi  safe  street 
crossings  Is  imposed  upon  dty  councils  as 
tbe  governing  body  of  the  city,  and  the  ex- 
ercise of  Its  Judgment  in  determining  that 
such  crossings  where  Intersected  by  railroad 
tracks  are  dangerous,  and  require,  by  ordi- 
nance duly  passed  by  vtrtne  of  special  an- 
thorlty  conferred  by  the  charter  of  the  dty, 
that  such  crossing  shall  be  changed  and  made 
safe  for  tbe  use  of  tbe  general  public  by  and 
at  tbe  expense  of  the  railway  company,  the 
reasonableness  of  such  action  will  not  ordl- 
narlly  be  Investigated  and  determined  by  the 
courts.  That  the  c\ty  has  acquiesced  Id  or 
consented  to  tbe  preset  grade  of  appellant's 
track  for  a  number  of  years  and  the  com- 
pliance with  the  ordinance  or  tbe  dty's  de- 
mands to  lower  said  grade  so  as  to  con- 
form to  tbe  grade  of  Intersecting  streets  at 
the  points  of  Intersection  is  impracticable, 
and  vrill  entail  loss  or  Injury  to  its  property, 
or  cause  delay  In  the  operation  of  Its  busi- 
ness, or  cause  it  to  Incur  large  expense  In 
the  performance  of  the  work,  or  otherwise 
affect  appellant's  rights,  as  alleged  in  its 
answer,  wonld  not  deprive  appellee  of  the 
right  to  exercise  its  police  power  for  the 
public  convenience  and  safety  in  the  man- 
ner sought,  and  hence  constitutes  no  defense 
to  this  action.  Fertilizing  Co.  v.  Hyde  Park. 
97  n.  8.  059,  24  L.  Ed.  1036;  Patterson  v. 
Kentucky,  97  D.  S.  BOl,  24  I*  Ed.  1115;  Sen- 
tell  V.  N.  O.  &  Carrollton  By.  Co.,  166  U.  S. 
698,  17  Sup.  Gt.  693,  41  L.  Ed.  1169;  Mugler 
V.  Kansas,  123  U.  8.  623,  8  Sup.  Ct  273,  31 
L.  Ed.  205;  Cleveland  v.  City  of  Augusta 
(Ga.)  29  8.  E.  684,  43  L.  R.  A.  638;  ElUott  on 
Railroads,  S  1102.  Further  discussion  of  ap- 
pellant's claims  and  contentions  would  pro- 
tract this  opinion  at  too  great  a  length. 
We  have  carefully  considered  the  allega- 
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tloiu  of  appellanf  I  answer  filed  bereln,  and 
tbe  several  assignments  of  oror  presented 
and  urged  for  a  reTersal  of  this  case.  Xone^ 
In  our  opinion,  famish  aatlafactory  reasons 
for  so  doing.  The  appellee  was  without  an 
adequate  legal  remedy,  and  the  court  prop- 
erly awarded  the  writ  of  mandamus.  We 
believe,  howevw,  the  judgment  rendered  Is 
subject  to  the  criticism  of  appellant  in  that 
it  does  not  conform  to  tbe  pleadings,  and 
requires  appellant  to  reduce  tbe  grade  of  its 
track  between  the  street  intersections  and 
for  the  entire  distance  from  Pacific  avenue 
to  the  north  corporate  limits  of  the  city.  It 
is  true  the  Judgment  following  this  general 
adjudication  names  the  street  crossinga  and 
the  reduction  to  be  made,  but,  to  avoid  any 
uncertainty  as  to  the  scope  of  tbe  same, 
the  Judgment  will  be  reformed  so  as  to  con- 
fine the  reduction  of  the  grade  of  appellant's 
railroad  tracks  to  tbe  street  intersectiont 
named  therein,  and  appellant  will  be  allowed 
12  months  from  tbe  date  of  the  Judgment  of 
this  court  herein  In  which  to  comply  with 
the  Judgment  of  tbe  court  oelow. 

The  Judgment  of  tbe  court  below,  as  re- 
formed. Is  affirmed. 


HALE  et  aL  v.  BICKSTTT. 
(Ooort  of  CivU  Appeals  of  Texas.  Jan.  27* 

1904.) 

SHBRIFFS-EXSCUTIONS-PAILnRB  TO  RETURN 
—  LIABILITY  OF  OFFICER  —  APPEAL  —  QUES- 
TIONS RBVIEIWABLB— ABSENCm  OF  ABSION- 
HENTS. 

1.  L'Dder  Ber.  St.  1896;  art  2387.  making  an 
officer  and  his  Buretiee  liable  for  failure  to  re- 
turn an  execution  or  for  making  a  falae  return, 
a  showing  that  defendant  in  the  judgment  was 
insolvent  would  not  absolve  the  officer  from 
liability,  in  view  oC  testinumy  that  d^eoUaot 
owned  iwoper^  subject  to  ezeeatlon,  and  within 
tbe  sherifrs  Jurisdiction. 

2.  The  ruling  of  the  trial  court  on  the  admis- 
sion of'  testimony  cauDot  he  reviewed  on  appeal 
in  the  absence  M  assignments  of  error. 

Appeal  from  Milam  County  Court;  R.  B. 
Pool,  Judge. 

Proceedings  by  J.  H.  BIckett  against  S.  B. 
Hale  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Moore  &  Adams,  tar  appellants.  U.  8. 
Hearrell,  for  appellee. 

KEY,  J.  This  case  originated  in  the  Jus- 
tice'fl  court,  but  was  finally  tried  in  the  coun- 
ty court  It  is  a  proceeding  Instituted  under 
article  2387  of  the  Revised  Statutes  of  1895, 
and  is  a  motion  against  the  sberiCT  for  a  tail- 
ore  to  return  executions  Issued  by  a  justice 
of  tbe  peace  npon  a  Judgment  in  favor  of  J. 
H.  Bickett  and  against  Will  Carsou.  From 
a  Judgment  In  favor  of  Bickett,  the  sheriff 
and  his  sureties  have  appealed. 

Tbe  trial  court  found  as  a  fact  that  an 
alias  execution  was  Issued  on  the  Judgment, 
and  placed  in  tbe  hands  of  Sheriff  Hale,  and 
never  returned  by  blm;  and  that  tbe  te>tl- 


m<my  failed  to  show  that  be  eonld  not; 
the  exerdse  of  proper  diligence  la  execntlng 
the  writ,  have  collected  the  plaintUTs  Judg- 
ment This  finding  Is  assailed,  bat  we  think 
it  is  supported  by  testimony.  The  sheriff 
having  failed  to  return  tbe  execution,  he  was 
liable,  by  force  of  the  statute  referred  to,  for 
the  full  amount  of  tbe  Judgment,  unless  It 
was  made  to  appear  that  no  Injury  bad  re- 
sulted to  the  plaintiff;  and  merely  showing 
that  the  defendant  in  the  Judgment  was  in- 
solvent was  not  sufficient  to  absolve  the  sher- 
iff from  liability,  especially  as  there  was  oth- 
er testimony  tending  to  show  that  Will  Car- 
son owned  property  subject  to  execution  and 
within  the  sherifTs  Jurisdiictlon.  Oriswold  v. 
Chandler,  22  Tex.  637.  Much  of  the  testi- 
mony bearing  on  the  question  of  Will  Car- 
son's ownership  of  property  was  objected  to 
by  appellants,  bat  the  objections  were  not 
followed  up  by  assignments  of  error,  and 
therefore  tbe  ruling  of  the  trial  court  in  tbat 
respect  cannot  be  revised  by  this  court 

All  tbe  points  properly  presented  in  appel- 
lants* brief  have  been  considered,  and  our 
conclusion  is  that  the  Judgment  should  be 
afflrmedt  and  It  la  so  ordered. 


TBXAS  A  P.  RT.  CO.  t.  BRATCHBB. 
(Court  of  ClvU  Appeals  of  Texasi    Jan.  28, 

1904.) 

CARRIERS  —  OVERCROWDED  COACH  —  MISCON- 
DUCT OF  PASSENGERS  —  NBOUOENCB  —  IN- 
STRUCTIONS —  BVIDBMCB  —  aUFPICIBNOT  — 
QUESTION  FOB  JUBT. 

1.  Where,  In  an  action  agalost  a  carrier  for 
Injuries  to  plaintiff's  wife  by  providing  an 
over-crowded,  uulighted,  and  filthy  coach,  the 
uncontradicted  testimony  of  the  conductor  was 
that  before  plaintiff's  wife  boarded  the  train, 
four  coaches  were  set  out  of  the  train  because 
uot  needed,  and  that  they  had  twenty  of  coacli- 
es  to  haul  the  crowda,  a  charge  that  the  great 
demand  on  the  carrier  s  facilities  on  account  of 
a  veterans'  reunion  should  be  considered  in  ex- 
tenuation of  its  failure  to  provide  a  proper  coach 
is  properly  refused  as  unsupported  by  the  evi- 
dence. 

2.  Evidence  lu  an  action  against  a  carrier  for 
injuries  to  plaintiff's  wife  by  reason  of  negli- 
gence in  failing  to  require  proper  conduct  on 
the  part  of  her  fellow  passengers  examined, 
and  held  sotQcient  to  warrant  submisinon  to  the 
jury  of  the  question  whether  her  fellow  pas- 
sengers were  smoking,  drinking  whisky,  curs- 
ing and  crowding  up  against  her. 

3.  In  an  action  against  a  carrier  for  Injuries 
to  plaintiff's  wife  by  reason  of  negligence  in 
falling  to  require  proper  conduct  on  the  part 
of  her  fellow  passengers,  a  charge  which  au- 
thorizes the  jury,  if  they  find  that,  as  the  proxi- 
mate result  of  defendaut's  negligence,  plaintiff's 
wife  suffered  inconvenience,  humiliation,  fright, 
alarm,  and  excitement  sti^  was  made  sick, 
and  suffered  physical  pain  and  mental  suffer- 
ing, they  should  find  for  the  plaintiff  such  dam- 
aees  as  may  have  resulted  therefrom,  in  which 
charge  were  repeated  the  results  of  the  inju- 
ries, in  referring  to  the  manner  of  estimating 
the  damages,  is  not  cause  for  reversal;  thero 
being  no  contention  that  the  verdict  is  exeess- 
lv& 

Appeal  from  District  Court;  Van  Zandt 
County;  R.  W.  Simpson,  Judga 
▲ctton  1v  B,  F.  Bratcher  against  tbe  Tsk- 
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ai  ft  Padflc  Ballway  Oompany.  From  & 
Judgmoit  for  plalntl4  defendant  appeals. 

Affirmed. 

T.  J.  Freeman,  H.  M.  Gate,  and  J.  A.  Oer- 
.  many,  for  appellant,  aeo.  W.  Scott  and  F.  J. 
McOordk  for  appellee. 

BOOKHOUT.  J.  Thia  anit  ma  brought 
by  ti»  plalnUft  KL  P.  Biatdier,  In  tbe  dla- 
trlct  court  of  Van  Zandt  county,  to  recover 
damagea  alleged  to  bare  been  aiutalned  by 
hla  wife  wblle  a  passenger  on  (me  of  defend- 
antfa  trains  out  of  Dallas,  Tex^  en  route 
to  Qrand  Saline,  Tex.,  on  tSie  24th  day  of 
^trll.  100%  resulting  from  the  alleged  fall- 
ore  (tf  the  defendant  to  provide  a  propw  and 
snltaUe  car  for  plalutUTs  wife  on  said  trip; 
the  plalntUf  alleging  that  the  passenger 
ooach  In  which  plaintUTa  wife  waa  directed 
to  take  passage  by  defendanfa  agents  was 
Improperly  lighted,  was  dark  and  filthy,  and 
that  she  was  compelled  to  ride  In  aaid  car, 
without  Ughts,  from  Dallaa  to  Grand  Saline, 
a  distance  of  65  milea,  at  night;  that  she 
waa  subjected  to  all  kinds  of  Insults  and  In- 
dignities; that  said  car  waa  filthy  and  dirty, 
and  filled  with  all  kinds  of  filthy  fumea, 
odors;  and  smells;  that  the  coach  was  full 
of  drunken  men,  who  were  cursing  and 
Bweartng  and  calling  out  ftuA  Otey  had  been 
robbed;  that  men  sat  down  on  the  arm  of 
the  seat  occiqiled  by  plalntUFs  wlf^  and 
leaned  over  and  back  upon  the  plaintiff's 
wife,  and  that  abe  was  In  constant  fear  and 
excitement  for  a  period  of  six  hours,  it  be- 
ing BO  dark  she  could  not  see;  that  the  con- 
stant dread,  f«ir,  and  exdtement  brought 
on  a  spell  of  norvonsness,  and  made  hw  atck, 
from  which  she  sustained  damage  In  the 
sum  of  |l,000.  The  defendant  answered  by 
general  denial,  and  the  case  was  tried  before 
the  court  and  Jury  at  the  spring  term  of  the 
district  court  of  Van  Zandt  county,  1908,  re- 
sulting In  a  verdict  and  Judgment  for  the 
plalntltt  In  the  sum  of  ¥350;  and,  a  motltm 
for  a  new  trial  having  been  overruled,  de- 
fendant gave  notice  of  appeal  to  this  court 

It  la  contended  that  the  court  erred  In  re- 
fnslng  to  give  at  the  request  of  appellant  the 
following  special  charge:  "Gratlemen:  Ton 
are  charged  that  white  the  law  Imposes  upon 
a  carrier  of  passengers  the  doty  of  exercising 
tliat  high  degree  of  care  usually  exercised  by 
a  very  prudent  and  careful  person  engaged 
in  a  similar  line  of  business  towards  Its  pas- 
sengers, while  in  the  carrier's  dtarge,  yet 
the  circumstances  surrounding  the  acts  of 
the  carrier  (the  defendant  In  this  case)  are 
always  to  be  considered  by  the  Jury  in  decid- 
ing whether  the  defendant  has  discharged 
Its  duty  to  the  passengers  In  its  charge;  so 
that,  if  you  find  from  the  evidence  that  on 
the  2ad  day  of  April,  1902,  there  was  an  un- 
usnal  and  extraordinary  demand  for  trans- 
portatlon  made  upon  the  defendant,  growing 
out  of  the  attendance  up<m  the  Confederate 
reunion  at  Dallas^  you  will  tbsn  consider 


whether  the  defendant  has  exercised  due  dil- 
igence and  care,  aa  already  defined  to  yon. 
In  anticipating  and  providing  tnmsportatlOB 
fbr  such  passengers  aa  might  bave  been  rea- 
sonably anticipated,  by  a  very  prudrat  and 
careful  person  simliariy  altnated  as  the  de- 
fendant was,  to  meet  said  demand;  and  If 
you  find  from  the  evidence  that  such  da* 
mai^  for  tran^>ortatloa  exceeded  sndi  antic- 
Ipations  and  eqjiectatlons.  which  la  a  ques- 
tion for  you  to  decide,  you  will  then  fnrtfaer 
Inquire  whether  or  not;  if  such  anticipations 
and  ezpectattons  wen  oneeded,  the  di^end- 
ant  exercised  due  diligence  to  meet  aaid  de- 
mand after  discovering  or  being  informed  of 
the  volume  ct  anch  demand,  to  iwortde  prop- 
er and  convenient  transportation  for  so^  paa> 
sengera  as  presented  themselves  for  car- 
riage, and  aa  to  whether  or  not  the  defend- 
ant was  negUgoit  in  failing  to  meet  this  de- 
mand, and  to  provide  proper  and  adequate 
transportatloi^  convenience^  and  comfort  to 
Its  passengers  on  said  occasion;  but,  in  pass- 
ing upon  the  question  of  negligence,  yon  are 
charged  that  the  defendant  In  this  case 
would  only  be  liable  for  a  fallnre  to  exaedm 
such  a  decree  of  care  undw  all  drcomatan- 
ces  snrroundlng  the  defendant  on  the  23d 
day  of  April,  1902,  taking  into  contideration 
the  nature  of  the  demanda  made  upon  the 
defendant,  the  number  of  passengers  It  was 
called  ujfon  to  transport,  its  fadlities.  which 
fadlltlea  must  bave  been  each  as  a  rery 
prudent  and  careful  person  In  the  same  line 
of  business,  similarly  situated,  would  bave 
provided  Under  like  clrcumstancea;  and  if 
you  believe^  taking  the  situation  of  the  de- 
fendant on  the  23d  day  of  April,  1902,  Into 
OHiBlderathm,  as  presented  by  the  evidence, 
that  the  defendant  exercised  the  highest  de- 
gree of  care  that  a  very  prudent  person  siml- 
iariy situated,  undw  all  the  drcomstances, 
engaged  In  the  same  budness,  would  have 
exercised,  and  was  not  guilty  of  negligence, 
aa  defined  to  yon,  yoo  will  find  for  the  de- 
fendant." There  was  no  error  In  refoting 
this  charge.  The  fact  that  the  appellant  had 
used  a  high  degree  of  care  in  providing  for 
the  convenience  and  comfort  of  its  passen- 
gers, and  that  the  crowd  In  attendance  at 
the  Confederate  reunion  at  Dallas  was  un- 
precedented—exceeded all  expectations— was, 
under  the  erldence.  Immaterial.  W.  EL  Hunt- 
er testlfled  (and  .his  testimony  on  this  point 
Is  uncontradicted)  that  he  was  the  conductor 
of  the  train  upon  which  the  appdiee's  wife 
became  a  passenger;  that  It  was  made  ap  at 
Ft.  Worth,  andt  when  the  train  reached  Dal- 
las, four  coaches  were  set  out  of  the  train 
because  they  did  not  need  them;  and  tbat 
they  bad  plenty  of  coaches  to  haul  fb»  crowd. 
It  la  clear  from  the  evidence  that  the  condi- 
tion of  the  car  In  which  appellee's  wife  was 
directed  to,  and  did,  take  paesage,  waa  not 
due  to  the  on{vecedented  crowd  attending 
tbe  reunion.  For  the  same  reason,  there  was 
no  error  in  refusing  the  spedal  charge  Mo.  2 
rsquested     awellant^  tha  itfnaal  of  whldi 
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Is  made  the  ground  of  the  second  assignment 
of  ''rror. 

It  Is  Insisted  that  the  court  erred  In  char- 
ging the  Jury  as  f(^ows:  "Now,  If  jva  find 
and  believe  from  the  eridence  that  defend- 
ant's mployte  furnished  to  plaintiff's  wife 
a  ear  to  take  passage  in  from  Dallas  to 
Grand  Saline,  which  was  not  lighted,  and 
was  filthy  and  dirty,  and  that  plalntUTs 
wife's  fellow  passengers  were  smoking, 
drinking  whisky,  cursing,  and  crowding  np 
against  plalntUTs  wife;  and  yon  further  find 
that  the  omissions  and  acts.  If  any,  were 
negligence,  as  that  term  is  herein  d^lned; 
and  If  yon  farther  find  that,  as  the  proximate 
result  of  said  negligence,  if  any,  plalntUTs 
wife  suffered  Inconvenience,  hnmUlatlim, 
fright,  alarm,  and  acltement,  and  was  made 
sick,  and  snffered  physical  inln  and  mental 
Buffering— then  700  will  find  for  plaintiff  sncb 
damages,  If  any,  as  plaintiff  may  have  suf- 
fered by  reason  of  the  loss  of  his  wife's  serr 
Ices,  and  snch  damages.  If  any,  as  plalntlfTa 
wife  may  have  suffwed;  and  In  estimating 
the  damages,  If  any,  you  mar  take  con- 
sideration the  loss  of  time  of  plalntUTs  wife, 
the  Inconvenience,  fright,  alarm,  and  adte- 
ment,  If  any,  together  with  her  mental  suf- 
fering and  physical  pain  while  sick,  If  she 
was  rtck,  which  was  the  proximate  result  of 
the  negligence.  If  any,  of  defendants  em- 
ployes In  charge  of  its  train,  and  therefrom 
you  wni  ascertain  and  determine  what 
amount  of  cash  money  will  be  a  fair  and 
reasonable  compensation  for  such  injuries.  If 
any."  The  contention  Is  that  tiiere  was  no 
evidence  ^t  plaintiff's  wlfe^s  fellow  pas- 
aeagerB  were  smoking  or  drinking  whisky,  or 
that  they  were  crowding  up  against  plain- 
tiff's wife.  This  contentl(Mi  is  not  tenable. 
There  was  evidence  sufficient  to  Justify  the 
submission  of  those  matters  to  the  Jury.  Nor 
Is  the  charge  subject  to  the  criticism  that  it 
sets  forth  with  undue  prominence  the  results 
which  the  Jury  might  consider  as  flowing 
from  the  negligence  of  defendant  The  part 
of  the  charge  complained  of  reads,  "That  If 
the  Jury  found,  as  the  proximate  result  of 
said  negligence,  the  plalntlfTs  wife  suffered 
inconvrailence,  humiliation,  fright,  alarm, 
and  exdtement  and  was  made  sick,  and 
suffered  physical  pain  and  mental  suffering, 
then  the  Jury  could  find  for  the  plaintiff  such 
damages  as  may  have  resulted  therefrom," 
and  again  repeating  the  results  of  such  Inju- 
ries In  the  part  referring  to  the  manner  of 
estimating  the  damages.  It  Is  not  contended 
that  the  verdict  Is  excessive,  and  we  think  It 
clear  that  the  Jury  were  not  prejudiced  by 
this  repetition. 

Appellant  contends  In  Its  fifth  assignment 
that  "the  court  erred  In  charging  that  plain- 
tiff could  recover  on  account  of  plaintiff's 
wife's  fellow  passengers  smoldng,  MnUng 
whisky,  cursing,  and  crowding  up  against 
her,  for  the  reason  Uiat  there  was  no  evi- 
dence ttiat  tbaee  was  any  smoking  In  the  ear, 
Uie  only  aridence  thereof  b^g  that  plain- 


tiff's  wife  only  thought  that  she  smelt  whis- 
ky, and  could  smell  smoke,  which,  under  the 
circumstances  the  windows  being  open  — 
could  have  as  easily  come  from  the  outside 
as  from  the  inside,  and  because  the  said 
smoking  and  drinking  of  whisky  would  be 
too  remote  a  drcumstance  on  which  to  predi- 
cate damages."  In  view  of  the  evldrace 
there  was  no  error  in  submitting  tlie  issue 
complained  of  In  this  assignment.  The  evi- 
dence shows  that  It  Is  about  66  miles  from 
Dallas  to  Grand  Saline.  That  appellee's  wife 
entered  the  car  about  7  o'clock  p.  m.  at 
Dallas,  and  did  not  arrive  at  Grand  Saline 
until  about  1:80  a.  m.  the  next  morning. 
The  coach  was  not  lighted,  and  Mrs.  Bratchtt 
testified  It  was  so  dark  she  could  not  dls- 
ttngulsh  a  white  man  from  a  negro;  that 
the  car  was  dirty  and  filthy.  She  further 
says:  *^here  was  a  noisy  crowd  drinking 
in  the  car,  Judging  from  the  way  they  acted. 
During  the  trip  thwe  was  loud  talking  and 
cursing  In  the  car,  and  the  odor  In  the  car 
smelled  like  dgar  smoke  and  a  whisky  bar- 
rel, or  both."  A  largev  fleshy  msn  sat  down 
on  the  arm  of  hei  seat,  and  leaned  back 
against  her.  It  was  shown  that  she  was  a 
lady  of  refined  sensibility,  as  she  was  fright 
ened.  She  says  she  did  not  see  the  con- 
ductor or  other  officer  or  agent  of  the  com- 
pany bi  charge  of  the  train  until  they  reach- 
ed *the  water  tank  near  Grand  Saline."  It 
was  then  the  conductor  came  around  and 
took  up  her  ticket.  She  says  it  was  so  dark 
that,  had  the  conductor  passed  through  the 
coach,  she  could  not  have  recognised  him. 
We  think  It  clear  that  defendant's  agents  in 
charge  of  the  train  could,  by  the  ezerdse 
of  due  care,  have  known  of  the  improper 
conduct  of  the  fellow  passengers  of  plain- 
tiff's vrife.  Mrs.  Bratchw  was  made  sick, 
and  the  following  morning  her  family  physi- 
cian had  to  be  called,  and  he  found  h^  suf- 
fering with  fever  and  very  nervous.  She 
was  sick  between  two  and  three  we^s.  dm> 
Ing  which  time  ber  pbysldan  Tislted  bar  ev- 
ery day. 

We  oondnde  that  the  record  falls  to  dis- 
dose  any  error  in  the  Judgment;  and  tbe 
same  Is  affirmed. 


PABKS  et  al.  v.  DALLAS  TERMINAL  RT. 
ft  UNION  DEPOT  00. 

<Gonrt  of  Olvll  Appeals  of  Texas.   Jan.  S8, 

1901) 

RAILROADS-BHINBiMT  DOHAIN  —  ASSES SHSNT 
or  DAMAGES— ACCBPTANCB  OF  JUDO- 
HBNT— STATUTE)— APPSAXi. 

1.  Gen.  Laws  1899,  26th  Leg.  p.  lOS.  c.  70, 
permitting  railroads  in  condemnation  proceed- 
ings to  take  posaessioQ  of  property  soaght  to 
be  condemned  pending  litigation,  and  provid- 
ing that  on  appeal  from  the  county  court  tbe 
appeal  diall  be  governed  by  the  same  law  aji 
in  other  canses,  exc^  the  Judgment  of  the 
county  court  shall  not  be  sospended  thereby, 
does  not  authorize  property  owners,  who  have 
accepted  money  paid  into  court  on  a  Judgment 
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of  tbe  count7  court,  and  executed  receii^t  in 
fall  therefor,  to  appeal. 

Error  from  Dallas  Conntr  Conrt;  B.  8. 
Lauderdale,  Judge. 

CondemDatton  proceedinga  hj  the  Dallas 
Terminal  Railway  &  Union  Depot  Company 
against  O.  Parks  and  otliers.  From  a 
judgment  for  less  tliau  claimed,  detmdanta 
bring  error.  Dismissed. 

Oobb  &  Avery,  for  plaintifEa  In  tixw.  Bon< 
ner  ft  Gilbert  and  J.  a  Boberts,  for  dslend- 
ant  In  error. 

BOOKHOUT,  J.  On  Marcli  13,  1902,  the 
Dallas  Terminal  Railway  &  Union  Depot 
Company,  a  railway  corporation,  presented 
Its  petition  to  the  county  Judge  of  Dallas 
county,  Tex.,  praying  for  tbe  condemnation 
of  certain  property  therein  described,  be- 
longing to  plalDtUts  in  error.  Cbmmlsslon- 
ers  were  appointed  as  required  by  law,  who, 
after  hearing,  filed  their  award  in  the  coun- 
ty court  of  Dallas  county,  Tex.,  March  26, 
1902,  to  which  award  plaintiffs  in  error  filed 
their  objection.  On  September  27,  1902.  said 
cause  was  duly  tried  In  the  county  court  of 
Dallas  county,  Tex.,  before  a  Jury,  and  a  ver- 
dict was  rendered  in  favor  of  plainUSs  In  er^ 
ror  for  tbe  sum  of  ¥3,500,  upon  which  ver; 
diet  the  court  rendered  Judgment  In  their 
favor  for  the  sum  of  $3,500.  with  6  per  cent 
interest  from  date  until  paid  and  costs  of 
suit;  and  that  upon  the  payment  of  said 
Judgment  by  the  defendant  In  error  to  plain- 
tiffs in  error,  or  into  court  for  their  benefit, 
the  land  sought  to  be  condeumed  be  devested 
out  of  plaintiffs  In  error  and  vested  In  de- 
fendant in  error.  Plaintiffs  in  error  filed  a 
motion  for  a  new  trial.  On  October  1,  190Z, 
defendant  in  error  paid  into  court  ^,600,  the 
amount  of  said  Judgment  and  $6.90  Interest 
thereon.  On  October  18, 1902.  the  court  over- 
ruled the  motion  for  a  new  trial  by  plaintiffs 
in  error,  and  on  the  same  day,  to  wit,  Oc- 
tober 18,  1802,  plaintiffs  in  error  voluntarily 
drew  from  tbe  court  said  sum  of  (3,006.90. 
and  receipted  the  Jodsment  In  words  and  fig- 
ures as  follows: 

"Received  of  A.  S.  Jackson,  Co.  Clerk, 
Three  Thousand  Five  Hundred  Six  and 
90/100  ($3506.90)  Dollars  in  full  of  this  Judg- 
ment and  Interest,  this  October  18th,  1902. 

"Cobb  &  Avery,  Attorneys  for  Defdts." 

On  September  11,  1903,  plaintiffs  In  error 
filed  tbeir  petition  in  error  and  cost  bond  in 
tbe  sum  of  $250,  and  took  out  transcript  and 
filed  the  same  in  this  court  on  the  6th  day  of 
December,  1903.  The  defendant  In  error 
moves  the  court  to  dismiss  the  writ  of  error 
on  the  ground  that  the  plaintiffs  in  error, 
having  accepted  tbe  benefits  of  the  Judg- 
ment of  which  they  complain,  cannot  pros- 
ecute a  writ  of  error  to  reverse  tbe  same.  As 
a  general  rule,  a  party  cannot  accept  the  ben- 
efits of  an  adjudication,  and  then  appeal 
from  the  Judgment.  Matlow  v.  Cox.  25  Tex. 
(78;  Dunham  v.  Bandall  et  al.  (Tex.  Glv. 


App.)  32  S.  W.  720;  2  Bnc.  Plead,  ft  Frac 
p.  174.  And  It  is  held  by  the  Conrt  of  Ap- 
peals for  the  Second  District  that  this  mle 
Is  applicable  to  proceedings  for  tbe  condem- 
nation of  land  under  the  railroad  right  of 
way  statute.  Twombly  v.  Chicago,  B.  L  A 
S.  F.  Ry.  (Tex.  Qv.  App.)  81  S.  W.  81.  Sec^ 
also,  Lewis,  Em.  Dom.  S  556. 

The  plaintiffs  in  error  cite  the  statute  of 
1899  (Oen.  Laws  26th  Leg.  p.  105,  c.  70),  and 
contend  that  by  reason  of  the  provisions  of 
this  statute  they  are  authorized  to  prosecute 
their  writ  of  error  notvrithstandlng  they  have 
accepted  the  benefits  of  tbe  Judgment  from 
which  they  appeal.  This  statute  was  enact- 
ed, as  stated  in  its  caption,  "to  permit  rail- 
road and  other  corporations  having  the  right 
of  eminent  domain  to  enter  upon  and  talce 
possession  of  property  sought  to  be  con- 
demned, pending  litigation,  upon  the  pay- 
ment or  security  of  the  award  of  tbe  commis- 
sioners appointed  to  appraise,  and  costs;  and 
tbe  deposit  of  money  sufficient  to  cover  ad- 
ditional damages  that  may  be  adjudged  and 
the  giving  of  bond  for  future  costs  and  to 
repeal  laws  in  conflict  herewith."  The  stat- 
ute expressly  provides  that  'it  tbe  cause 
should  be  appealed  from  the  decision  of  the 
county  court  the  appeal  shall  be  governed 
by  the  same  law  as  in  other  cases;  except 
the  Judgment  of  the  county  court  ahall  not 
be  suspended  thereby."  Thus  it  is  seen  the 
appeal  is  to  be  governed  by  the  general  sbit- 
utes  relating  to  appeals,  except  the  Judgmeat 
is  not  to  be  suspended  thereby.  The  excep- 
tion is  made  for  the  purpose  of  permitting 
the  railroad  or  other  corporations,  upon  com- 
plying with  the  conditions  of  tbe  statute  to 
take  possession  of  the  land  and  continue  its 
work.  After  tbe  award  by  the  cmnnilssioii- 
en  appointed  to  assess  the  damages  the  rail- 
road company  excepted  thereto,  and  tbe  case 
was  then  tried  In  the  coimty  court  and  upon 
the  verdict  of  the  Jury  Judgment  was  ren- 
dered for  $3,600  and  interest  in  favor  of  de- 
fendants. The  railroad  company  thereupon 
deposited  the  amount  of  Judgment,  with  in- 
terest and  costs,  in  court  for  the  beu^t 
of  plaintiffs  in  error.  Tbe  plaintiffs  in  er- 
ror accepted  the  same,  and  executed  a  re- 
ceipt in  full  of  tbe  Judgment  Thereafter 
they  prosecute  this  writ  of  error  to  reverse 
the  Judgment  This  they  could  not  do. 
They  were  not  compelled  to  accept  the  dam- 
ages and  receipt  the  Judgment  Their  act  in 
so  doing  was  voluntary.  It  is  not  like  the 
act  of  the  railroad  company  in  making  tlie 
deposit  In  court.  This  the  statute  required 
to  be  done  before  the  company  could  enta 
upon  and  take  possession  of  the  property- 
Such  payment  Is  compulsory,  in  that  It  most 
be  made  before  tbe  company  could  enter  up- 
on and  take  possession  of  the  land.  As  stit- 
ed,  the  object  of  the  statute  Is  to  provide  a 
mode  of  procedure  whereby  the  railroad  or 
other  corporation  having  the  right  of  emi- 
nent domain  can  enter  upon  and  take  pos> 
■essiffli  of  the  property  eonght  to  be  con- 
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demned  pending  litigation.  It  does  not 
change  tlie  niauner  of  ajj^eal  further  than 
that  an  appeal  Is  not  to  suspend  the  Judg- 
ment. 

We  are  dted  by  plainUfls  In  error  to  the 
ruling  In  the  states  of  Ohio  and  Indiana  to 
the  effect  that  where  a  railroad  company.  In 
proceedings  Instituted  hy  It  for  condemna- 
tion of  Its  right  of  way,  pays  the  damages 
awarded  by  the  court  to  the  clerk  thereof, 
and  enters  Into  possession  of  the  land,  the 
fact  that  the  company  has  perfected  an  ap- 
peal from  the  Judgment  does  not  Justify  the 
clerk  in  refusing  to  pay  back  the  damages  to 
the  owner,  or  prevent  the  latter  from  tak- 
ing proceedings  to  recover  the  same.  Melly 
V.  Zunnehly,  23  Ohio  St  628;  Meyer  v.  State, 
125  Ind.  335,  25  N.  B.  851.  This  ruling  Is 
based  upon  the  statutes  of  those  states.  It 
Is  to  be  noted  that  the  appeal  was  by  the 
railroad  company,  and  not  by  the  owner  of 
the  land.  This  fact  would  distinguish  this 
case  from  the  cases  cited.  We  do  not  hold 
that  pending  an  appeal  by  the  railroad  com- 
pany the  defendants  In  Judgment  would  not 
be  entitled  to  the  benefits  of  the  Judgment. 
This  question  is  not  Involved  In  this  appeal. 
We  conclude  that  the  motion  to  dismiss  the 
writ  of  error  Is  well  takeot  and  the  same  Is 
sustained. 

Writ  of  error  Is  dismissed. 


TUCSON  IiAND  &  LIYBJ  STOCK  OO.  v. 
BVEKBTT. 
(Court  of  OItII  Appeals  of  Texas.    Jan.  23, 
1904.) 

TRBSPASS-JUSTIFICATION— INSTRUCTIONS— 
PRBFONDERANCa  OF  BVIDBNCB. 

1.  The  herdiDK  by  defendant  of  his  horses  on 
plaintiff's  land  is  not  Justified  by  the  consent 
given  defendant  by  one  whose  lease  from  plain- 
tiff had  not  gone  mto  efEect  at  tlie  time  of  such 
herding;  this  affecting  only  the  question  of 
vlndcuve  damages. 

Appeal  from  Nolan  OoimtT  Court;  W.  U 
Qrogau,  Special  Judge. 

Action  by  the  Tucson  Land  A  Live  Stock 
Company  against  J.  N.  Bverett  Judgment 
for  defendant   Flalntifr  appeals.  Reversed. 

Beau  ft  Beall,  tar  appellant  J.  F.  BldBon, 
for  appellee. 

STIEPHBNS,  J.  If  appellee  wrongfully 
herded  bis  horses  on  the  land  of  appellant  as 
alleged,  and  as  the  evidence  tended  to  prove, 
the  consent  of  one  Llntbicum,  whose  lease 
from  appellant  bad  not  at  the  time  of  such 
herding  gone  into  effect,  was  no  Justiflcation, 
and  the  court  erred,  as  asslgued,  In  submitting 
tblB  Issue  to  the  Jury.  What  passed  between 
appellee  and  Llntbicum  could  only  have  been 
relevant  to  the  Issue  of  vindictive  damages. 

Tbe  charge  quoted  in  the  second  assign- 
ment was  objectionable  for  the  reason  given 
in  the  proposition  under  that  assignment 

The  (duige  complained  of  In  the  third  as- 
algnment,  wtakti  undertook  to  define  "pre- 


ponderance of  evidence,'*  If  not  In  itself  er- 
roneous, was  superfluous,  and  should  be  omit- 
ted on  the  next  trial.  Hallway  v.  Reagan 
(Tex.  Civ.  App.)  34  S.  W.  796. 

The  Judgment  ia  reversed,  and  tike  cauae 
remanded  for  a  new  trlaL 


BONNER  et  al.  r.  BONNBB. 

(Court  of  OivU  Appeals  o<  Texas.    Jan.  38; 
m4.) 

PAROL  PJLBTmON— TRBBPASa  TQ  THY  TITU— 
CLAIU  OF  OOHH(»l  BOURCB-BVlDBNCB-/rAX 
DEED  —  DBFBNBfl  OF  LntflTATIONS  —  OPERA' 
TION  AS  TO  FLBADIHO  AHD  PROOF  OF  FABOL 
LKASD— RBVIBW  —  COMFUOTIMa  BVXOBNCB  — 
HARMI^SS  ERROR. 

1.  A  decedent  having  distributed  his  lands  by 
parol  gift  among  Us  ^idren  in  his  lifetime, 
and  each  having  gone  into  posBession  and  ao- 
qoiesoed  in  the  partition,  and  held  the  same 
in  severalty  for  more  than  20  years,  no  fraud 
or  inequality  in  the  partition  being  alleged  or 
shown,  tbe  same  is  valid  and  confers  title. 

2.  The  interposition  of  the  10-year  statute  of- 
limitation  in  favor  of  deffendanfa  grantor  in 
trespass  to  try  title  renders  material  the  ques- 
tion whether  he  occupied  the  land  under  a 
parol  lease  from  plaintiff  during  such  time,  and 
objections  to  that  part  of  the  petition  setting  up 
such  lease,  and  to  the  evidence  thereof,  for 
the  reason  that  the  lease  was  not  to  be  per- 
formed in  one  year,  were  properly  overruled. 

3.  In  trespass  to  try  title,  a  tax  deed  purport- 
ing to  convey  to  defendant's  grantor  land  In 
controversy,  and  reciting  that  It  was  sold  as  the 
property  of  an  "unknown  owner,"  is  not  ln> 
consistent  with  the  claim  of  common  source  as- 
serted by  plaintiff,  and,  not  raising  an  issue  on 
that  point  was  properly  excluded. 

4.  A  findine  by  the  Jury  on  conflicting  evi- 
dence Is  conclusive  on  appeal. 

5.  Where  the  facts  established  clearly  entitle 

JilaintiC  to  recover,  error  in  instructing  the 
urv  to  find  In  his  faror  In  case  the  evidence 
sansfled  them  of  certain  facts  becomes  imma- 
terial. 

Appeal  from  District  Court,  Freestone 
County;  L.  B.  Cobb,  Judge. 

Action  by  O.  A.  Bonner  against  W.  P.  Bon- 
ner and  others.  From  a  Judgment  for  plain- 
tiff, defendants  W.  P.  Bonner  and  another 
appeal.  Affirmed. 

W.  B.  Moses,  W.  B.  Boyd,  J.  G.  Anderson 
and  Galllcutt  &  Call,  for  appellants.  T.  H. 
Bonner,  C.  L.  Watson,  and  Anderson  ft  An- 
derson, for  appellea 

TALBOT,  J.  This  is  an  action,  In  the  na- 
ture of  trespass  to  try  title.  Instituted  by 
O.  A.  Bonner,  appellee,  against  Mrs.  Martha 
Bonner,  W.  P.  Bonner,  Mary  B.  Bichardn 
and  her  husband,  W.  B.  Richards,  J.  A.  Bod- 
ner,  Annie  W.  Anderson  and  her  hnsbaml, 
A.  D.  Anderson,  and  Sallie  Belle  Roblnsdn 
and  her  husband,  W.  B.  Robinson,  In  the  dis- 
trict court  of  Freestone  county  on  the  2Uth 
day  of  January,  1902,  to  recover  possession 
of  and  quiet  his  title  to  about  1,000  acren  of 
land,  a  part  of  the  James  James  survey. 

Appellee,  O.  A.  Bonner,  alleged  In  sub- 
stance that  hla  father.  Dr.  John  Bonner,  gave 
him  by  parol  gift  and  partition,  as  his  part  of 
his  estate^  the  said  land  In  controversy,  and 
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that  at  the  deatb  of  Ub  ftiQier  he  took  pos- 
sesBlon  of  the  same,  and  has  been  In  actual, 
peaceable,  and  advene  possession  of  said  land 
under  said  gift  and  partition  since  his  fa* 
ther'B  death,  a  period  of  more  than  20  years, 
and  tb&t  he  made  valuable  Improvraients  on 
said  land  prior  to  the  institution  of  this 
suit  That  on  or  about  the  Ist  day  of  Jan- 
uary, 1900,  Dr.  James  I.  Bonner,  deceased, 
defendants'  grantor,  entered  upon  said  land 
and  ejected  him  therefrom,  and  defendants 
continue  to  withhold  possession  from  blm. 
He  further  alleges  that  the  said  Dr.  John 
Bonner,  deceased,  prior  to  his  death,  by 
parol  gift  divided  out  hla  lands  and  other 
property  to  hla  children.  That  Dr.  James 
I.  Bonner,  deceased,  received  by  parol  gift 
and  partition  at  the  same  time  bis  portion  of 
said  estate^  of  equal  valoe  with  the  other 
children.  That  the  land  so  glvoi  to  the  said 
James  I.  Bonner  In  said  partition  Is  now 
claimed  by  the  appellants  as  heirs  of  the 
said  James  I.  Bonner,  deceased,  under  and 
by  virtue  of  said  luirol  gift  and  partition. 
That  all  of  the  heirs  of  the  said  Dr.  John 
Bonner,  deceased,  ratifled  said  partition  by 
accepting  same  and  taking  possession  of  said 
lands,  and  are  now  occupying  and  enjoying 
the  peaceable  and  uninterrupted  possession 
of  tlie  same,  and  have  been  since  the  death 
of  said  John  Bonner,  deceased,  a  period  of 
more  than  20  yean.  That  all  the  beira  of  the 
said  John  Bonner,  deceased,  accepted  said 
gift  and  partition,  and  tiave  since  recognized 
and  admitted  that  title  passed  in  partition 
to  each  to  the  land  and  property  thus  given 
by  their  father  to  each  of  them  and  to  the 
exclusion  of  the  other.  Appellee  further  al- 
In  substance  that  on  or  about  the  tat 
day  of  November,  1884,  Dr.  James  I.  Bonner 
agreed  with  tilm  that  if  be  would  give  him 
(Dr.  James  I.  Bonner)  the  tiae  of  the  pas- 
turage of  a  portion  of  his  above-described 
land,  to  wit;  about  400  acres,  he,  tbe  said 
James  L  Bonner,  wonld  fence  tt  In  and  keep 
up  the  fence  tor  and  In  consldentlon  of  the 
use  of  the  same  as  a  pasture  for  his  stock, 
and  would  annually  pay  the  state  and  county 
taxes  due,  not  only  on  the  land  be  tiins  in- 
closed ft»r  pasturage^  but  the  state  and  county 
taxes  on  appellee's  entire  tract  oi  land.  That 
said  contract  was  faithfully  complied  with 
on  the  part  of  the  said  James  L  Bonner. 
All  of  the  defendants,  except  sKMllants  W. 
P.  Bonnw  end  Mrs.  Blartha  Bonner,  dls- 
dalmed  as  to  all  IXw  land  sued  for.  Appel- 
lant Mn.  Martha  Bonner  disclaimed  as  to 
all  the  land  sued  for,  except  about  800  acres 
described  In  her  amended  original  answer 
filed  Febmary  20,  1908.  Appellant  W.  P. 
Bonner  disclaimed  as  to  the  land  described 
In  Martha  Bonner's  pleadings,  and  to  about 
200  acres  known  as  tiM  "Anglin  Field,"  de- 
scribed in  his  answer  filed  Febmary  26. 
190S.  Besides  said  diadaimers,  appellants 
Mn.  Martha  Bonner  and  W.  P.  Bonner  an- 
swered by  gweral  and  special  exceptions, 
saneral  dmlal^  pleaa  oC  not  gnllly,  and  ttw 


said  W.  P.  Bonner  ideaded  tba  statnte  of 
limitation  of  10  yean.  The  case  came  on  for 
trial  February  27,  1003,  appellants'  exc^ 
tlona  were  overruled,  a  jury  trial  bad,  and 
verdict  was  rendered  for  appellee  tM  all  the 
land  sued  for,  and  against  appellant  W.  P. 
Bonner  for  |16  for  timber  convoted.  and 
judgment  entered  accordingly.  Appc^Unti 
excepted  to  the  action  of  the  court  In  over 
ruling  tfaehr  demurrers,  filed  a  motion  for 
new  trial,  which  being  overruled,  th^  appeal 
to  this  court  and  ask  a  reversal  of  said  Judg- 
ment. 

The  evidence  shows  that  Dr.  John  Bonner, 
of  Freestone  county,  Tex.,  left  surviving  blm 
at  the  date  of  his  deatb,  in  1878.  the  ftdlow^ 
ing  children;  Dr.  James  I.  Bonner,  John  L. 
Bonner,  Andrew  Bonner.  O.  A.  Bonnn,  Mra 
W.  W.  McOrery.  and  I.  B.  Bonner.  Dr: 
James  I.  Bonner  Is  now  dead,  and  was  the 
husband  of  appellant  Mrs.  Martha  Bonner, 
and  father  of  appellant  W.  P.  Bonner.  Dr. 
John  Bonner  ovnied  and  possessed  a  large 
landed  estate,  and.  before  bis  death,  by  parol 
gift  gave  each  of  his  said  children,  at  dif- 
ferent dates,  spedflc  portions  thereof.  Badi 
of  said  children  accepted  the  gift,  and  en- 
tered into  possession  of  the  parcels  of  said 
land  allotted  to  them  respectively,  more  thaa 
20  yean  before  the  institution  of  this  suit, 
and  have  held  possession  thereof  la  sevonlty. 
using  and  enjoying  the  same  as  Uielr  own 
property,  since  the  date  of  their  respective 
entries.  It  does  not  appear  that  tbe  respec- 
tive tracte  so  given  and  received  were  not 
of  equal  value,  or  Oiat  there  wa>  any  par 
tiality  or  unfairness  In  tbe  distribution  made. 
Dr.  John  Bonner  ezecnted  and  d^vered  to 
his  children  John  Bonner,  I.  H.  Bonner, 
and  Mrs.  McCrery  deeds  of  conveyance  tm 
the  lands  gf-vea  to  them.  These  deeds,  how- 
ever, or  at  least  one  of  tb«n,  wen  gtren  at 
their  request,  and  Umg  after  tbey  bad  beoi 
In  possession  of  said  lands.  Andrew  Bon- 
ner and  appellee  did  not  receive  deeds  fnnn 
tbelr  ftitber  for  tiielr  respecttve  tncts,  hot 
the  record  does  not  shov  ttiat  any  request 
was  ever  made  th^efor.  A  deed  from  Dr. 
John  Bonner  to  James  I.  Bonner,  dated  Jan- 
uary 9, 1871,  for  a  part  of  tbe  Bankbead  and 
Claypool  surveys,  was  Introduoed  In  evidence, 
but  said  deed  was  neither  acknowledged  nor 
recorded.  The  land  In  oontromsy  Is  a  part 
of  Ibat  portion  given  to  appellee,  O.  A.  Bon- 
ner, and  Is  a  part  of  the  James  Xamea  snr 
vey.  In  1881  or  188S.  Dr.  James  1.  Bonner, 
throni^  irhom  Qpdilants  dalm.  leased  that 
part  of  app^ec^  land  In  controversy  for  an 
Indefinite  lengUi  of  tbue^  by  a  verbal  agree- 
ment to  be  used  by  him  as  a  pasture  for  Ua 
stock.  He  agreed,  the  use  of  said  land, 
to  fence  It  and  par  the  annaal  taxes  ibereon, 
and  on  appelletfa  oitlre  tract  ot  land,  du^ 
Ing  the  time  be  so  held  and  used  tiie  pasture 
By  virtue  of  tbls  agreonent  Dr.  James  I. 
Bonner  entered  upon  said  land  and  hdd  It 
under  the  terms  Oiereof;  keeping  up  tbe  fen- 
ces and  paying  aroeUa^i  tarn  lor  the  ast 
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of  tbe  same.  It  prior  to  a  short  Ume  be- 
fore his  death  and  the  Instltatloii  of  this 
■ni^  he  held  the  same  adversely  to  appellee, 
mach  holding  ma  unknown  to  appellee,  and 
not  of  such  character  as  to  affect  him  with 
notice  or  knowledge  thereof.  The  record 
fails  to  show  that  any  ImproTements  were 
made  on  the  land  by  appellee.  Dr.  James  I. 
Bonner  conveyed  the  land  In  controTersy  to 
his  -wite,  Martha  Bonner,  on  the  12th  day  of 
Febroary,  1895,  but  the  deed  was  not  filed 
for  record  nntll  July,  1897;  and  he  and  his 
wife  deeded  to  appellant,  W.  P.  Bonner,  on 
the  27Th  day  of  November,  19W,  the  land 
claimed  by  him  In  this  suit 

Appellants'  first  and  second  assignments  of 
error  are  predicated  upon  the  action  of  the 
court  In  OTermllng  their  special  exceptions  to 
appellee's  petition.  The  grounds  of  com- 
plaint are:  (1)  That  said  petition  attempts  to 
assert  a  parol  gift  of  land,  accompanied  by 
possession  and  valuable  improvements  made, 
from  Dr.  John  Bonner,  when  said  petition 
shows  on  Its  face  that  possession  of  said 
land  was  not  taken  by  appellee  until  After 
the  death  of  said  Dr.  John  Bonner,  and  that 
no  Improvements  were  made  by  appellee  on 
said  land  during  the  lifetime  of  said  Dr. 
John  Bonner;  and  that  said  petition  does  not 
show  that  Improvements  of  any  value  were 
ever  placed  upon  said  land  by  appellee.  (2) 
That  a  parol  agreement  Is  therein  nlloged 
between  Dr.  James  X.  Bonner  and  appellee, 
wherein  Dr.  James  I.  Bonner  leased  the  land 
In  controversy;  and  said  petition  shows  that 
by  the  terms  of  said  lease  It  was  not  and 
could  not  have  been  completed  wltbli^  the 
period  of  one  year,  and  was  m  vlolatlou  of 
the  statute  of  frauds. 

The  question  presenteC  under  these  aralgn- 
mentt  for  decision  Is  the  same  raised,  though 
in  different  form,  by  appellants'  fourth,  fifth, 
■ixth,  ^hth,  and  ninth  assignments  of  er- 
ror. The  contention  In  effect  Is  that  the  pe- 
tition complained  of  bases  appellee's  right 
to  recover  solely  upon  the  ground  that  Dr. 
John  Bonner  by  parol  gift  gave  the  land  In 
controversy  to  him,  and  that  such  a  gift 
cannot  be  sustained  and  enforced  unless  it 
is  alleged  and  proved;  that  appellee  took 
possession  of  the  land  In  Dr.  Bonner's  life- 
time, and  upon  the  faith  of  such  gift  made 
ralnable  Improvements  thereon;  and  this 
seems  to  be  the  theory  upon  which  the  case 
was  submitted  to  the  jury.  If  it  be  true 
that  appellee's  petition  rests  hla  right  to  re- 
cover alone  upon  the  fact  of  a  parol  gift  from 
his  father,  then  the  proposition  of  law  as- 
serted as  applicable  thereto  Is  correct,  and 
appellanto'  exceptions  should  have  been  sus- 
tained. It  Is  well  settled  law  in  this  state 
that  the  taking  possession  of  and  making 
valuable  Improvements  on  the  faith  of  the 
gift  are  essential  Ingredients  to  take  a  parol 
gift  of  land  out  of  the  operation  of  the  stat- 
ute of  .frauds  and  make  the  same  binding. 
Murphy  t.  Stel),  48  Tex.  123;  Willis  v.  Bfat- 
fb«w%  40  Tex.  478;  Maatgomexj  t.  Caritni, 


50  Tex.  861;  Baker's  Bx'ra  v.  De  Preese,  2 
Tex.  GIv.  App.  624.  21  B.  W.  968. 

We  do  not  concur,  however.  In  the  proposi- 
tion that  appellee's  right  to  recover  the  land 
la  predicated  alone  upon  a  parol  gift  of  the 
same  from  his  father,  without  possession 
having  been  taken  and  Improvements  made. 
The  petition,  It  Is  true,  allies  Qiat  such 
gift  was  made;  bnt  It  also  alleges.  In  addi- 
tion to  the  parol  gift  to  appellee,  that  a  sim- 
ilar gift  was  made  to  each  of  Dr.  John  Bon- 
ner's children,  and  that  each  accepted  the 
l^tt,  and  went  Into  possession  of  the  land 
given  him  in  partition  of  their  father's  es- 
tate, and  has  been  enjoying  the  same  for 
more  than  20  years.  These  all^atlons  are 
sustained  and  estebllsbed  by  the  undisputed 
evidence  In  the  case,  and  If  the  property  so 
distributed  among  his  children  did  not  con- 
stitute Dr.  John  Bonner's  entire  estate,  and 
was  not  the  only  partition  thereof  ever  made. 
It  Is  not  shown  by  the  record  before  us.  On 
the  contrary,  that  such  property  did  com- 
prise his  entire  estate,  and  said  glfte  constl* 
tuto  the  only  partition  thereof  ever  made,  Is 
the  fair,  if  not  Irresistible,  conclusion  de- 
ductble  from  all  the  facte  and  drcumstences 
In  evidence  before  us.  Dr.  John  Bonner  hav- 
ing given  and  distributed  his  lands  to  and 
among  his  children  in  bis  lifetime,  and  each 
one  having  gone  into  possession  of  the  part 
allotted  to  him  and  acquiesced  In  such  par- 
tition, and  hdd  the  same  in  severalty  for 
more  than  20  years,  no  fraud  or  inequality  In 
fbe  partition  being  alleged  or  shown,  we  are 
of  the  opinion  the  same  Is  valid  and  ctmfer- 
red  title.  The  above  facts,  except  as  to  the 
possession  of  appellee  of  the  land  allotted  to 
him,  are  not  disputed,  or,  if  so,  were  so  con- 
clusively estebllshed  by  the  evidence  that  or- 
dinary minds  could  not  reasonably  differ 
about  them.  The  Issue  of  appellee's  posses- 
sion of  the  land  was  submitted  to  the  jury, 
and  their  finding  was  favorable  to  appellee. 
The  trial  court  properly  overruled  appellants' 
objections  to  that  part  of  appellee's  petition 
setting  up  that  Dr.  James  I.  Bonner  had  leas- 
ed from  him  the  property  in  controversy  by 
a  parol  lease  which  could  not  be  performed 
in  one  year,  and  to  the  evidence  offered  in 
support  thereof.  The  appellant  W.  P.  Bon- 
ner bad  Interposed  the  statute  of  limltetlon 
of  10  years  In  support  of  his  claim  to  the 
land  sued  for,  and  the  charactw  of  Dr.  James 
I.  Bonner's  possesion  of  the  same,  nnder 
whom  appellanto  claim,  thereby  became  a 
material  Inquiry.  The  parol  lease  pleaded, 
and  the  evidence  offered  In  support  thereof, 
were  pertinent  to  that  Issue.  If  Dr.  James 
I.  Bonner  had  held  possession  of  the  land  un- 
der and  by  virtue  of  said  lease,  and  not  ad- 
versely to  appellee,  then  said  plea  of  lim- 
itation would  avail  ai^ellant  nothing.  The 
trial  court  correctly  submitted  the  issue  to 
the  jury,  and  their  verdict  embraces  a  find- 
ing upon  the  question  In  favor  of  appellee. 

There  was  no  error  In  excluding  the  tax 
deed  from  James  Bobtauon,  tax  ooUeetor  of 
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Freeatone  comity^  to  Jamea  I.  Bonner,  dated 
May  1,  1878,  purporting  to  convey  to  said 
Bonner  1.971  acres  of  land,  a  part  of  the  J. 
James  sorvey,  In  said  county,  offered  by  ap- 
pellants to  show  or  tending  to  sbow  that  they 
and  appellee  did  not  claim  title  to  the  land  In 
controversy  under  s  common  source.  It  Is 
true.  It  has  been  held  In  this  state  that  a 
"void  tax  deed,  purporting  to  evidence  the 
sale  of  land  as  the  property  of  an  owner 
named,  may  be  used  to  show  the  claim  of  ti- 
tle by  a  defendant  when  sued  by  some  one 
claiming  from  the  same  aource."  Garner  t. 
Lasker,  71  Tex.  438,  9  8.  W.  882;  Bums  t. 
Oofl,  79  Tex.  236,  14  S.  W.  1009.  But  it  will 
be  observed  that  in  such  cases  the  deeds  ad- 
mitted purported  to  evidence  the  sale  of  land 
as  the  property  of  an  owner  named.  If  the 
deed  offered  purports  to  evidence  the  sale 
of  land  of  an  unknown  owner,  it  cannot  be 
knoirn  therefrom  whether  the  parties  claim 
from  the  same  or  different  source.  The  deed 
offered  and  excluded  in  the  present  case,  as 
shown  by  the  bill  of  exception,  recited  that 
the  land  was  sold  as  the  property  of  an  "un- 
known owner."  Its  recitals  were  not  incon- 
sistent with  the  claim  of  common  source  as- 
serted by  appellee,  and  would  have  amount- 
ed to  no  evidrace  on  that  Issue.  The  evi- 
dence does  not  raise  an  Issue  on  the  question 
of  common  source,  and  the  court  correctly 
refused  appellants'  special  Instruction  re- 
quested, as  shown  by  their  eighth  assignment 
of  error. 

As  to  the  contention  of  appellants  that  a 
division  line  between  the  lands  owned  by  ap- 
pellee and  Dr.  James  I.  Bonner  had  been 
agreed  upon  and  recogulced  by  them,  by  the 
location  of  which  It  appeared  that  appellants 
were  entitled  to  the  land  Id  controversy  or  a 
part  thereof,  it  Is  sufficient  to  say  that  the 
evidence  was  conflicting  upon  the  Issue,  It 
was  fairly  submitted  to  the  jury,  they  found 
adversely  to  appellants'  contention,  and  we 
are  not  authorized  to  disturb  their  finding 
upon  it 

Upon  the  whole  case,  we  believe  a  correct 
result  has  been  reached.  The  controverted 
Issues  involved  were  sabmltted  to  the  Jury. 
Their  fludlngs  thereon  were  favorable  to  the 
appellee.  That  Dr.  John  Bonner  divided  his 
landed  estate  among  his  children  by  way  of 
partition,  and  that  the  same  baa  been  ac- 
quiesced In  for  many  years  by  them,  Is  pla- 
ced beyond  controversy  by  the  facts  and  cir- 
cumstances disclosed  by  the  record,  and  is  of 
that  uncontradicted  and  conclusive  character 
as  would  have  warranted,  at  the  bands  of 
the  court,  a  peremptory  Instruction  upon  that 
phase  of  the  case.  In  this  view  of  the  case 
it  becomes  immaterial  that  the  court  may 
have  erred  in  charging  the  jury  in  effect  to 
find  for  appellee  in  case  they  believed  from 
the  evidence  that  Dr.  John  Bonner  gave  him 
the  land  In  controversy  and  put  lilm  in  pos- 
session thereof,  regardless  of  valuable  Im- 
provements having  been  made  thereon  by 
him  on  the  faith  of  mich  gift 


We  believe  justice  has  been  attained  la 
this  case,  a  proper  verdict  and  judgment 
rendered,  that  no  reversible  error  la  found  la 
the  record,  and  the  Jadgment  of  tlM  eoort 
below  la  affirmed. 


OLABK  St  ah  r.  ELHEU4D0BF  * 
(Ooort  of  CHvtl  Appeals  4rf  Tsua.    Jan.  20^ 

1904.) 

TBXSPAS8  TO  TRT  TITLB— DEBD  OF  THUST- 
HATURITT—TAXBS— NONPAYMENT— FORKCLO- 
BURB— CORPORATIONS— ACTS  09  PRKSI DENT- 
RATIFICATION— TRIAL  —  JURY  —  lUSCOf^DUCT 
—OBJECTIONS  —  WAIVER  —  PENALTIES  —  UA- 
BIUTY  OP  PARTIES— BBQUBSTRAllON-AFn- 
DAVII^UPUOETY. 

1.  Where,  nndw  a  deed  of  trust,  the  holder  et 
the  uote  secured  was  empowered  to  declare  tbe 
entire  debt  due  If  the  taxes  were  not  paid,  u 
extension  of  time  for  the  payment  of  the  prio- 
dpat  sum  did  not  create  a  new  «mtcact,  nor 
prevent  the  creditor  from  enfordng  the  deed 
of  trust  before  the  end  of  such  extension,  tot 
the  demor's  f^ore  to  pay  the  taxes  as  pro- 
vided, 

2.  WhNe  a  deed  of  trust  provided  that  if  the 
grantor  should  tail  to  pay  the  state,  couDt;, 
or  city  taxes  on  the  property  according  to  the 
tax  rolls  In  the  hands  of  tbe  tax  collector^  the 
whole  of  said  indebtedness  remaining  anpaid, 
at  the  option  of  tbe  holder,  should  become  iat- 
mediately  payable,  such  clause  referred  to  tax- 
es which  might  remain  nnpaid  at  any  time  be- 
fore the  principal  debt  became  due,  and  «m 
not  limited  to  taxes  due  prior  to  the  execu- 
tioQ  of  the  deed. 

3.  Sayles'  Ann.  Civ.  St  1897,  art.  S2S2i,  n- 
quiring  the  tax  collector  on  March  81st  of  eadi 
year  to  make  a  list  <tf  delinquent  taxe^  has 
no  application  to  the  provision  declaring  that 
taxes  are  delinquent  on  February  1st  «  mA 
year,  and  after  that  time,  If  not  paid,  a  pen- 
alty shall  accrue  tiiweon. 

4.  Where,  after  the  execution  of  a  deed  of 
trust  by  the  president  ot  a  corporation  in  its 
behalf,  the  corporation  asked  for  release  of 
parcels  of  the  land  Included,  and  received  aod 
used  the  money  the  deed  was  given  te  aeuuc. 
it  thereby  ratified  the  president's  act 

6.  Where  the  holder  of  a  debt  secured  by  a 
deed  of  trust  foreclosed  the  same  for  nonpir- 
meut  of  taxes  by  the  grantor  as  authorized  bj 
tbe  deed,  and  lu  an  action  to  try  title,  based 
on  such  foreclosure  proceedings,  proved  that 
the  Btate,  county,  and  city  taxes  on  the  land 
for  the  year  previous  to  the  foreclosure  were 
not  paid  by  the  grantor  In  the  deed,  she  vas 
not  required  to  furth^  prove  tlkat  such  taxes 
were  properly  levied. 

6.  A  creditor  of  a  corporation.  In  ix>88e8^n 
of  cOTtaln  land  previously  owned  by  it,  ms 
not  entitled  to  hold  the  property,  as  against  tkt 
purdkasar  under  imceedlnga  to  foredose  a 
deed  of  trust  thereon,  under  a  verbal  agree- 
ment made  by  an  agent  of  the  corporation  that 
the  creditor  should  hold  the  pcopentj  tot  the 
debt  due  him  from  the  corporation. 

7.  Where,  prior  to  the  submission  of  a  case 
to  the  Jury,  plaintitrs  counsel  informed  the 
court  that  plalntfCTs  son  and  one  of  the  jurors 
bad  token  one  or  two  glasses  of  beer  together 
during  the  progress  of  the  trial,  and  offered 
to  excuse  the  juror  snd  accept  a  verdict  by  tbe 
remaining  jurors,  to  which  defendanto  would 
not  agree,  whereupon  the  entire  jury  coDsidtf- 
ed  the  case,  to  which  defendanto  at  the  time 
raised  no  objection,  defendanto  wtn  not 
titled  to  have  an  advose  verdict  set  aside  Cur 
such  misoonduct. 

8.  Where,  in  an  action  to  quiet  tiOtt 
tUTs  son,  who  was  35  years  at  age,  aaa  whs 

•aabsartaa  «»nMl  Fsbraair  U.  UO^  and  Witt  oC  •!> 
nr  a«M  br  Supreme  Oourt, 
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had  acted  in  the  enlt  as  plaiotifra  agent,  during 
the  trial  drank  beer  with  one  of  the  jairmen, 
of  which  plaintiff  had  no  knowledge.  It  was  er- 
ror for  the  court  to  Impose  a  penalty  against 
her  for  her  son's  miscondnct. 

9.  An  affidavit  for  a  writ  of  segnestratlon, 
alleging  that  plaintiff  feared  that  defendants 
would  make  nse  ot  the  premises  in  controversy 
to  waste  or  convert  to  uieir  own  use  the  froits 
or  reTenaes  produced  by  the  propertj,  was  ob- 
jectionable for  dnplicity. 

Appeal  from  District  Court,  Bexar  County; 
8.  J.  Brooks,  Judge. 

Action  by  Mrs.  Henry  Elmendorf  against 
Bosbby  Clarfc  and  another.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Modified. 

Paschal  ft  B^n,  tot  apoellants.  James 
Bootledge,  for  app^lee. 

FLT.  J.  This  Is  an  action  of  trespass  to 
try  title  to  lands  situated  In  and  near  the 
city  of  Ran  Antonio,  Instituted  by  appellee 
against  Bushby  Clark  and  Edward  Maclvecb- 
nle.  The  jury  returned  a  verdict  in  favor  of 
appellee  for  the  land,  and  for  rent  In  the 
sum  of  $100  against  UacKechnle,  and  against 
Clark  for  fSOO.  As  will  more  fully  appear 
herein,  a  remittitur  of  $100  was  made  the 
conditioa  of  overruling  the  motion  for  new 
'trial,  and  the  court  entraed  a  Judgment  tat 
appellee,  as  amended  by  the  remittitur. 

On  September  11, 1897,  the  Lakeview  Land 
Company,  a  corjraratlon,  executed  a  deed  of 
tmst  on  the  land  In  controversy  to  Qeorge  C. 
Albeit,  as  trustee,  to  secure  lira.  Minna 
HerfF  In  the  payment  of  a  certain  promissory 
note  for  $8,000  principal,  and  six  other  notes 
for  the  Interest  to  become  due  on  the  prin- 
cipal stun.  Payment  of  the  notes  was  guar- 
antied by  Henry  Elmendorf,  the  deceased 
husband  of  appellee.  When  the  principal 
note  became  due,  in  September,  1900.  the 
Lakeview  Land  Company  failed  to  pay  it; 
and  the  guarantor,  Henry  Elmendorf,  paid 
$2,000  on  the  principal,  and  $320  Interest  and 
$125  attorney's  fees  on  Jyne  1,  1901,  and  the 
holder  of  tbe  notes  granted  an  extension  on 
them  for  one  yean  Henry  Elmendorf  died 
in  December,  1001,  and  appellee  was  appoint- 
ed bis  executrix.  The  land  company  tailed 
to  pay  any  part  of  the  notes,  or  the  state, 
county,  and  city  taxes  due  on  the  land  fof 
1901;  and  on  March  1,  1902,  appellee  paid 
$6,222.70,  being  the  balance  due  on  the  notea. 
and  the  same  were  transferred  to  her  by  Di. 
Adolph  Herff  and  Mrs.  Minna  Hcrff,  the 
holders  thereof.  It  was  provided  In  the  deed 
of  trust  given  by  the  Lakeview  Land  Compa* 
ny  to  Mrs.  Herif  that  "should  said  Lakeview 
Land  Company  fall  to  pay  the  State,  County 
or  Glty  taxes  vpon  said  property,  according 
to  the  tax  rolls  to  tbe  hands  of  the  tax  col- 
lectors, then  and  In  such  case  the  whole  of 
said  Indebtedness  remaining  nnpald,  shall  at 
tbe  option  of  the  said  M.  Herff,  ox  holder,  or 
holders  of  said  obligations  mature  and  be- 
come payable  and  tbe  lien  created  by  this 
deed  may  tboi  be  foreclosed  1v  jndldal  pro- 


ceedings, or  the  said  trustee,  Oeo.  C.  Altgelt, 
or  his  successor  or  substitute  herein,  as  here> 
Inafter  provided,  npon  tbe  request  said  M. 
Herff  or  other  holder  of  said  obilgatlomi 
<whlcb  request  shall  be  presumed),  may  pro- 
ceed to  enforce  and  execute  this  tmst  and 
after  advertising  the  time,  place  and  tarns 
of  the  sale  of  all  tbe  above  conveyed  and  de- 
scribed property  for  at  least  twenty  days," 
etc.,  and  should  sell  the  same.  On  March  5, 
1902,  the  taxes  remaining  unpaid,  appellee  de- 
clared the  notes  due,  and  roQuested  the  trus- 
tee to  sell  the  lauds  described  In  tbe  deed  of 
trust  Tbe  sale  took  place  as  provided  by 
law  and  tbe  terma  of  tbe  deed  of  trust  on 
April  1.  180S;  and  tfa«  land  waa  sold  to  ap- 
pellee. 

The  first  assignment  of  error  complains  of 
tbe  deed  from  tbe  trustee  to  appellee  being 
admitted  In  evidence,  on  the  ground  tbat  the 
debt  was  not  due,  an  extension  having  been 
granted  until  June  1,  1902,  and  tbe  mle  was 
therefore  void.  If  It  should  be  admitted  that 
appellants  could  take  advantage  of  such  a 
matter  as  the  lack  of  maturity  of  tbe  debt 
of  the  mortgagor  at  time  of  foreclosure^,  ^Itb 
whom  they  have  no  privity,  still  ws  think 
there  Is  no  merit  In  the  assignment  of  error. 
Under  the  tarns  of  the  deed  of  trust  the 
bolder  of  the  notes  ivas  emirawered  to  de- 
clare the  notes  due  if  taxes  were  not  paid; 
*and  the  extension  did  not  create  a  new  con- 
tract, nor  In  any  manner  attempt  to  alter  the 
terms  of  tbe  old  contract  The  t^on  to  de- 
clare the  debt  due  under  the  contingencies 
named  remained  the  same. 

There  Is  no  f  >rce  nor  merit  In  the  conten- 
tion tbat  tbe  clause  as  to  tbe  failure  to  pay 
taxes  maturing  the  notes  referred  to  taxes 
due  prior  to  the  execution  of  the  mortgage. 
It  evidently  referred  to  taxes  that  mi^t  re- 
main unpaid  at  any  time  before  the  principal 
debt  became  due. 

Untier  the  terms  of  the  law  of  1897,  tbe 
taxes  T.ere  delinquent  on  Febrnary  Ist  of 
eacb  year,  and  after  that  time.  If  they  were 
not  paid,  a  penalty  of  10  per  cent  on  the  en- 
tire amount  ot  the  taxes  accrued.  The  pro- 
vision as  to  tbe  collector  on  March  81st  of 
each  year  making  a  list  of  delinquent  taxes 
has  no  reference  whatever  to  the  time  when 
the  taxes  are  delinquent  Sayles'  Ann.  Civ. 
Rt.  1897,  art  6232].  The  state  and  county 
taxes  on  the  land  in  controversy  for  1901 
were  delinquent  therefore.  In  March,  1002. 
Tbe  notices  of  sale  wera  properly  glrwi,  and 
tbe  sale  legally  made  thereunder. 

The  deed  of  trust  purported  to  be  executed 
by  "The  Lakeview  Land  Company  by  B.  A. 
Gammon  Its  president,"  and  It  Is  tbe  conten- 
tion of  appellant  that  tbe  mortgagor  being  a 
corporation,  and  It  being  recited  in  tbe  mort- 
gage that  It  was  made  by  virtue  of  a  unani- 
mous res4^ution  of  Its  stockholders.  It  was  in- 
cumbent up<m  appellee  to  prove  the  alleged 
authority,  before  the  deed  of  trust  was  ad- 
misaible  in  evidence.  Unless  it  was  Incum- 
bent on  vpeliee  to  prove  that  tbe  praddant 
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of  the  laiul  compan7  wai  actborlzed  to  exe- 
cute the  deed  of  trust,  the  recital  therein  that 
It  was  executed  under  anthorltr  of  the  stock- 
holders did  not  create  the  duty  to  prove  It. 
HoweTW,  Betting  aside  a  dlscnsslon  of  the 
authority  of  the  president  of  the  corporatl<Hi 
to  execute  the  deed  of  trust,  the  evidence 
was  ample  to  show  a  ratification  of  his  act 
by  the  corporation.  It  was  In  evidence  that 
at  various  times  after  the  executl<m  of  the 
deed  of  tmst,  and  while  It  was  In  force  and 
effect,  the  Labevlew  Land  Company  asked 
for  release  of  parcels  of  the  land  Included  In 
the  deed  of  trust,  and  received  and  used  the 
money  the  deed  of  trust  was  given  to  secure. 
The  acts  amounted  to  a  full  ratification  of 
the  act  of  the  president,  and  the  corporation 
was  bound  by  his  act  In  making  the  deed  of 
trust  Ft.  Worth  Pub.  Go.  v.  Hltson,  80  Tex. 
216,  14  S.  W.  813,  16  S.  W.  581;  Thompson, 
Corp.  S§  528R,  5298. 

On  the  trial  of  the  cause  an  attorney  was 
permitted  to  testify  that  he  had  examined  a 
book  purporting  to  be  the  ordinances  of  the 
city  of  San  Antonio,  and  that  he  had  made  a 
copy  therefrom  of  an  ordinance  providing  for 
the  levy  of  certain  taxes.  The  objections  to 
the  evidence  should  have  been  sustained,  hut 
it  is  not  appor^t  bow  it  could  have  Injured 
the  cause  of  appellants.  Appellee  has  proved 
that  the  state,  county,  and  city  taxes  of  1901 
were  not  paid  by  the  Lakevlew  Land  Com-' 
pany,  and  it  was  not  incumbent  on  her  to  go 
back  of  that,  and  prove  that  the  taxes  were 
properly  levied.  It  would  be  presumed  that 
they  were,  and  It  was  totally  unnecessary  to 
introduce  the  evidence  complained  of.  It 
could  have  bad  no  efFect  upon  the  result  of 
the  trial  In  any  way. 

Clark  swore  that  In  1893  he  took  charge  of 
the  land  In  controversy,  which  belonged  to 
the  Lakevlew  Land  Company,  and  had  re- 
mained on  it  ever  since;  that  In  July,  189S, 
Henry  Elmendorf  told  him  that  he  could  keep 
the  pastures  as  security  for  a  debt,  and  hold 
possession  until  be  was  paid.  Elmendorf 
was  at  the  time  manager  for  the  land  com- 
pany. Clark  swore  he  treated  the  property 
as  his  own  after  the  conversation  with  Bl- 
mendorf .  The  endeavor  was  to  hold  the  pr(^ 
erty  of  the  I^ke  View  Land  Company  under 
a  verbal  agreement  made  by  an  agent  of  the 
corporation  that  the  property  should  be  held 
for  a  debt  due  by  the  company  to  Clark. 
This  Is  the  sum  and  substance  of  the  claim 
upon  which  appellants  sought  to  hold  the 
property  legally  belonging  to  appellee.  The 
court  very  properly  instructed  the  jury  to  re- 
turn a  verdict  for  appellee. 

The  evidence  sustained  the  verdict  fOr  the 
amount  of  rent  found  by  the  Jury. 

It  appears  from  a  bilt  of  exceptions  that 
after  the  court  bad  read  bis  charge  to  the 
Jury,  and  before  the  Jury  had  retired  to  con- 
sider the  verdict,  counsel  tot  appellants  were 
Informed,  In  the  presence  of  the  court,  but 
not  in  the  hearing  of  the  Jury,  by  eoons^  for 
appellee,  that  be  had  been  Informed  that  SU 


H.  BImendorf,  a  son  of  appellee,  and  Albert 
Beze,  a  juror,  had,  at  a  recess  during  the 
progress  of  the  trial,  taken  one  or  two  passes 
of  beer  together,  and  suggested  that  appeDec 
was  willing  to  excuse  the  Juror,  and  allow  s 
verdict  to  be  returned  by  11  Jarors.  To  that 
proposition  appellants  did  not  agree,  and  tbe 
Jury  of  12  men  considered  the  case.  No  ob- 
jection was  raised  at  the  time  by  appellants, 
and  no  complaint  was  made  until  a  motton 
for  a  new  trial  was  pres^ted.  ^  tbe  afl^ 
davits  attached  to  the  motion  for  new  trial. 
It  appeared  that  Sam  Hose,  a  witness  for  ap- 
pellee, had  been  seen  talking  to  a  juror  dn^ 
Ing  the  course  of  the  trial  by  an  attfwney  for 
appellants,  and  that  B>.  H.  Elmendorf  and 
Beze  had  drunk  beer  together.  From  the  evi- 
dence beard  by  the  court  In  passing  on  the 
motion  tor  new  trial,  it  appeared  that  Boss 
and  a  Juror  had  spoken  casually  to  each  otbtf 
about  some  trivial  matter  In  no  manner  con- 
nected with  the  case.  It  further  appeared 
that  B.  H.  BImend<nf.  on  lite  first  day  of  tbt 
trial,  after  adjournment,  had  drank  beer  wldt 
the  jnrw  Beze,  and  bad  carried  hlra  to  his 
office  in  a  buggy.  They  disclaimed  bavinr 
mentioned  tbe  case.  When  counsel  for  ap- 
pellee heard  of  It  he  told  counsel  for  appel- 
lants and  the  court  of  the  occurrence.  Tbe 
court  ruled  that  BImendorf  and  Bese  had  not' 
been  guilty  of  any  Intentional  wrong,  bat 
that,  on  account  of  the  misconduct  of  B.  H. 
Elmendorf,  he  would  require  apiKlIee  to  re- 
mit $100  of  her  Judgment  The  remittitur 
was  entered  under  protest  and  appellee,  by  t 
cross-assignment  complains  of  being  forced 
by  tbe  court  to  enter  the  remittitDr  Appel- 
lants are  In  no  posltlcai  to  complain  ot  tbe 
Jury  by  which  their  cause  was  tried.  Their 
counsel  knew  all  about  tbe  conversations  and 
the  beer  drinking  before  tbe  Jory  had  retired, 
and  they  remained  silent,  and  took  their  chan- 
ces for  a  verdict  with  the  jury  as  constltoted. 
The  court  eipressed  a  willingness  to  relieve 
the  Jury  of  the  Juror  Bese,  but  appellanti 
would  not  agree  to  it  They  Invoked  no  ac- 
tion upon  tbe  part  of  the  court,  but,  on  tbe 
other  band,  seoned  to  desire  no  action;  and. 
when  the  verdict  was  adverse,  they  soiq^t  to 
nullify  it  by  complaints  of  things  they  veil 
understood  before,  and  by  their  silence  ac- 
quiesced In.  The  conduct  of  Elmend(Hf  and 
Beze  was  r^rehenslble.  and  the  court  would 
have  been  juatlfled  la  Inflicting  severe  punish- 
ment upon  them.  It  Is  true,  they  swore  that 
they  did  not  know  there  was  any  harm  In  tbe 
son  of  one  of  the  parties  to  tbe  suit  drinUnf 
beer  with  one  of  the  Jurors  during  the  prng- 
ress  of  a  trial;  but  when  American  dtlseni, 
old  enough  to  be  practicing  medicine  and 
serving  on  Juries,  are  so  woefully  Ignorant  ot 
the  proprieties  and  duties  connected  with  Jnry 
trials,  they  might  well  have  tbe  lesson  tat- 
pressed  upon  th^  minds  In  a  way  that  tt 
would  never  be  effaced.  The  very  tounds- 
tlons  of  our  rights  of  person  and  property  rest 
upon  the  purity  of  the  ballot  box  and  tbe 
jury  system  of  our  country,  and  he  who  dt- 
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tNuea  or  eorrvirta  eltlwr  1>  a  menace  to  our 
InsUtntlons,  Tbe  able  and  conBctonttona  judge 
who  tfled  the  case,  and  who  at  all  tlmea  haa 
evinced  tiie  hlgbeat  dedre  and  determination 
to  keep  pore  the  cbannda  of  Jnitlc^  felt  that 
pnnlihinent  abould  be  meted  ont  for  the  In- 
ezcnaable  conduct  of  the  eon  of  appellee  and 
tlw  juror,  and.  In  effect;  fined  iqwellee  In  the 
mm  of  ITLOO  for  the  acta  ot  her  eon.  It  ap- 
peared that  she  had  no  knowledge  whaterer 
of  the  conduct  of  her  son,  a  man  26  years  of 
age;  and,  althooi^  he  may  have  employed 
attorneys  to  InctltDte  the  suit  for  his  mother, 
and  In  other  ways  aetod  u  her  agent,  we  do 
not  think  she  Should  he  held  leqMmslble  and 
panlshed  for  ids  unauthorised  and  illegal 
acta.  She  ettber  had  to  enter  the  remittitur, 
or  have  the  verdict  set  aside  and  a  new  trial 
eranted.  Had  she  rti!naed  to  remi^  another 
trial  would  have  ensued,  boA  the  action  of 
tlie  trial  court  In  forcing  the  remittitur  could 
never  have  been  reviewed.  We  do  not  think 
the  remittitur  should  have  been  required. 

The  court  propwly  goadied  the  writ  of  seq- 
uestration because  of  dnplldty  In  tiie  affi- 
davit Appellee  stated  In  the  affidavit  that 
slie  feared  "that  the  defendants  wUl  make 
use  of  such  possesrion  to  waste  or  convert  to 
tbelr  own  use  the  fruits  at  revenoes"  pro- 
jduced  Iv  the  property.  These  axe  evldratly 
two  distinct  grounds  for  tiie  lasoance  of  the 
writ  of  sequestration,  the  flist  carrying  with 
it  the  Idea  ot  destruction;  the  otiier,  appro- 
priation. They  are  not  different  phases  of 
the  same  act  and  are  not  syncmymoas.  The 
same  rigid  rules  applied  to  attachmmte  ap- 
ply wltL  equal  force  to  writs  of  seqoestratlou. 
Bohrbongh  v.  Lespold.  68  Tex.  264,  4  8.  W 
460;  Dnunenbaum  v.  Schram,  89  Tex.  281. 

The  Judgment  will  be  corrected  by  striking 
ont  the  remittitur,  and,  as  amended,  will  be 
afflrmed. 


BUOKNBB  et  al.  v.  VANCLSATB  et  al 
(Gonrt  at  Civil  i^nieala  of  Tacaa.   Jan.  20, 
1804.) 

BXBOUnON— RETURN— SHERIFF'S  DEEDS— DV- 
SCRIPTION  OP  PREMISES  —  EXTRINSIC  EVI- 
DBNGB-TRE9PAB8  TO  TRT  TITLB-DEFENSBS. 

1.  While  It  Is  enential  tbat  the  sheriff's  re- 
turn on  execution  under  which  laud  Is  levied  on 
and  sold,  as  well  aa  hia  deed  made  hj  virtae 
thereof,  ahoold  IdeuUfV  the  land  with  reason- 
flble  oertaiuty,  yet  neither  will  be  declared  void 
Cor  uncertainty,  whm  It  Is  iKMHible^  by  any 
reaaonahle  rules  of  conitruetliMi,  to  aaewtaln 
from  the  deserlptitm,  aided  by  extrlnsle  evi- 
dence, what  property  Is  Intended  to  be  con- 
Teyed. 

2.  In  treq>aBa  to  try  tlt]&  a  plea  setting  up 
improvemeuts  in  good  faith.  In  which,  as  an 
evidence  of  anch  faith,  defendant  states  as 
facts  the  deeds  under  which  he  claims,  does  not 
deprive  him  of  taking  advantage  of  the  defense 
of  an  outstanding  title. 

Error  from  District  Court,  Gonzales  Coun- 
ty; M.  Kennon,  Judge. 

Action  by  Zelta  A.  EL  Buckner  and  others 
against  L  J.  Vandeave  and  others.  There 
was  Judgment  for  defendants,  and  plaintiffs 
bring  errOT.  Affirmed. 


B.  B.  Abemethy,  tor  plaintiffs  la  «ror. 

NEILL^  J.  This  Is  an  action  of  trespass 
to  try  title  brought  by  the  plaintiffs  In  error 
against  the  defendants  in  error  to  recover  an 
undivided  one-half  of  all  that  Thos.  P.  Cros- 
by headrlght  league  and  labor  surrey  Bltn- 
ated  In  Qonzales  county,  which  Is  described 
In  plalntUTs  petition  by  metes  and  bounds, 
and  alleged  to  contahi  about  1,600  acres.  A 
partition  of  the  land  between  plaintiffs  and 
defendants  was  also  asked  for.  The  defend- 
ants answered  by  pleas  of  not  guilty,  the 
statute  of  lUoltatiODS,  and  Improvemento  in 
good  faith.  In  replication  to  defendants^ 
pleas  of  llmltetion,  plaintiff  pleaded  Insanity 
for  a  period  anterior  to  the  accrual  of  any 
rights  in  the  defendants  or  those  under 
whom  they  claim,  lasting  until  within  less 
than  two  years  next  prior  to  the  date  of  ffi< 
Ing  this  suit  The  case  was  tried  before  a 
Jury,  who,  under  a  peremptory  Instruction 
from  the  court,  returned  a  verdict  for  de- 
fendants. Prom  a  judgment  entered  upon 
this  verdict,  the  platotlffs  have  brought  er- 
ror. 

The  facte  In  this  case  are  unoontroverted. 
They  show  that  the  land  was  patented  to 
Thos.  P.  Crosby  on  the  Qtb  of  September,  A. 
D.  1848.  It  Is  described  to  the  patent  as  sit- 
uated in  Oollad  land  district  on  Los  Olmos 
creek,  a  branch  of  the  Sandles,  about  43 
miles  northwest  by  north  of  the  town  of 
Goliad;  that  plaintiff,  as  well  as  defendante, 
claims  the  land  under  Thoa  P.  Crosby  as  a 
common  source,  the  plaintiff  as  an  heir  of 
the  patentee,  which  claim  the  evidence  Is 
snfflclent  to  estebllsh*  and  the  defendante  un- 
der a  sherifTs  sale  made  under  and  by  virtue 
of  an  alias  execution  Issued  out  of  the  dis- 
trict court  of  Brazoria  county  upon  a  Judg- 
ment returned  on  the  lOtb  day  of  October, 
1856,  In  favor  of  B.  B.  Brown  against  Thos. 
P.  Crosby  tor  the  sum  of  $444.06,  wblch  exe- 
cution was  directed  to  the  sheriff  of  Gon- 
zales county,  and  commanded  him  to  make 
of  the  property  of  Crosby  the  amount  of  the 
Judgment,  together  with  toterest  and  costs, 
and  to  return  the  execution  to  the  term  of 
the  district  court  of  Brazoria  county  com- 
mencing on  the  first  Monday  of  April,  1867. 
Under  such  sale  the  property  was  purchased 
by  the  plaintiff  to  execution,  and  deed  exe- 
cuted to  him  by  the  sheriff,  which  was  ac- 
knowledged by  him  on  the  26th  of  February, 
IWl.  The  Judgment  and  execution  upon 
which  this  deed  reate  were  duty  proven.  The 
several  defendante  exhibited  a  regular  chain 
of  titie  to  the  premises  to  controversy  from 
Brown  down  to  themselves,  respectively. 
The  evidence  shows  that  the  Thos.  P.  Crosby 
league  and  labor  survey  contains  4,006  acres, 
two-thirds  of  which  lies  to  Karnes  county, 
and  one-third  to  Gonzales  county. 

Conclusions  of  Law. 

The  plalntlfTs  first  assignment  of  error 
complains  that  the  court  erred  to  permitting 
defendants,  ovot  her  objectlim,  to  totnduce 
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In  evidence  the  retain  ot  the  sheriff  on  the 
execution  Issaed  from  the  district  court  of 
Brazoria  county  In  the  canee  of  B.  B.  Brown 
agalnat  Thos.  P.  Crosby,  for  the  reason  that 
the  return  did  not  sufficiently  describe  the 
land  levied  upon  and  sold  thereunder.  That 
part  of  the  return  set  out  In  plalntUTs  state- 
m^t  under  this  assl^moit  Is  as  follows: 
"I  received  the  execution,  which  Is  hereto 
attached,  on  the  31st  day  of  December,  A. 
D.  ISSe^  and  on  the  same  day  I  seised  and 
levied  on  about  one-third  of  a  league  of  land 
lying  In  Gronzales  county,  on  the  Ixw  Olmos, 
a  prong  of  the  Bandies,  the  same  bdng  a 
part  of  the  league  and  labor  granted  as  the 
headrlght  of  Thos.  P.  Orosby,  bearing  date 
September  5,  1848;  abont  25  miles  from  the 
town  of  Oonsales;  and  on  the  same  day  1 
advertised  the  said  land  to  be  |nld  at  tbe 
courthouse  door  in  the  town  of  Gonzales,  at 
public  auction,  to  the  highest  bidder  for  cash, 
on  the  first  Tuesday,  it  being  the  8d  day,  of 
Vebruaiy,  1867.  by  posting  notices  of  the 
time  and  place  and  terms  of  sale  at  the 
courthouse  dow  In  the  town  of  Gonzales  and 
two  other  places  in  saU  coun^  ot  Oonzalea, 
but  not  in  the  same  cl^  or  town,  for  a  pe- 
riod of  twenty  days  before  said  first  Tuesday 
in  February 

It  is  essential  that  the  sheriff's  return  upon 
an  execution,  under  which  land  is  levied  up> 
on  and  sold,  as  well  aa  his  deed  made  by 
virtue  thereof,  should  identlQr  the  land  with 
reasonable  certainty;  but  the  degree  ot  cec^ 
tainty  required  is  always  qualified  by  the  ap- 
pUcatlfm  ot  tte  rule  that  ^t-  is  certain 
which  can  be  made  certain.  The  return  will 
not  be  declared  void  nor  the  deed  for  uncer- 
tainty. If  it  is  possible,  by  any  reasonable 
rules  of  construction,  to  ascertain  from  the 
description,  aided  by  extrln^  evidence,  wliat 
propoty  Is  Intended  to  be  conveyed.  Nor^ 
rls  V.  Hunt,  fil  Tex.  000;  Knowles  v.  Torbltt, 
53  Tex.  657:  Bowles  v.  Brlce,  06  Tex.  724.  2 
8.  W.  720;  Cantagrel  v.  Von  Lupin,  68  Tex. 
670;  Plerson  v.  Sangcf,  03  Tex.  160^  68  8. 
W.  1013;  Hermann  v.  Likens,  00  Tex.  448. 
80  8.  W.  282;  Jones  on  the  Law  of  Beat 
Property  In  Conveyancing,  1 823.  It  la  not  a 
matter  of  conjecture  what  property  the  sher- 
Iff's  return  shows  was  levied  upon  when  we 
look  to  th»  extrinsic  evidence.  From  the 
return,  aided  by  such  evidmtoe,  it  Is  appai^ 
ent  that  the  very  land  in  controversy  was 
levied  upon  and  sold  by  virtue  ot  the  execu* 
tlon.  Therefore  the  comi;  did  not  err  In  ad- 
mitting the  return  In  evidence  over  plaintiff's 
objection. 

The  descr^tion  of  the  laiul  fai  the  ^erUTa 
deed  is  identical  with  that  on  the  return 
made  by  the  sheriff  on  the  executlw.  There 
Is  no  substantial  variance  between  the  exe- 
cution by  virtue  of  which  the  levy  was  made 
and  the  description  in  the  deed  of  the  execo* 
tlon  by  virtue  of  which  the  land  was  sold. 
It  is  apparent  that  the  execution  described 
in  the  deed  Is  the  one  by  virtue  of  wbldi  the 
levy  and  sale  was  made.   We  bold,  th«e- 


fore,  that  the  court  did  not  err  In  permitthig 
defendants  to  Introduce  ttie  aherfira  deed  b 

evidence. 

Inasmuch  as  the  execution  sale  and  the 
deed  made  theretmder  conveyed  to  Ox  pur- 
chaser, B.  B.  Brown,  all  of  Thos.  P.  Crosbr's 
titie  in  the  land,  it  is  unnecessary  to  dtecuss 
any  assignment  of  error  which  complains  of 
the  court's  admitting  in  evidence  any  of  tte 
deeds  or  title  papers  through  whldi  defend- 
ants or  any  of  them  claimed  the  land  under 
Brown;  for  the  sherllFs  deed  to  him  shows 
an  outstanding  tltie,  which  defeats  plaintUTt 
action.  No  statement  under  any  ivoposltion 
or  assignment  in  plaintiff's  brief  shows  any 
such  special  plea  pleaded  by  any  ot  tiie  de- 
fendants as  would  prevent  him  from  lnt»^ 
posing  as  a  defense  an  outstandli^  tltie.  It 
certainly  cannot  be  seriously  contended  that 
a  plea  setting  up  Improvements  In  good  faith. 
In  which,  as  an  evidence  of  such  faith,  tbe 
defendant  states  as  facts  tbe  deeds  under 
which  he  claims,  deprives  him  of  taking  ad- 
vantage of  the  defense  of  an  outstanding 
titie. 

There  is  no  error  In  the  Judgment;  and  It  Is 
affirmed. 


PBLLT  V.  DENXSON  &  a  BT.  CO.* 

(Court  of  CtwU  An>eals  ct  Texas.    Jan.  18^ 
1904.) 

CARRIBRS-INJURIBS  TO  PASSHNO  BR— PROXI- 
MATE CAUSE  —  DISCM>VBRED  PERIL  —  CON- 
TRIBUTORY NBOLIOBNCB  —  INSTRUCTIONS  — 
ANTECEDENT  INJURY— BVIPBNOB  —  ADMISSI- 
BILITY— NHIW  TIUAI«-VHBN  ORANTBD-DIU- 
OENCB. 

1.  In  an  action  against  a  street  railway  for 
hijariei)  to  a  passenger,  where  the  evideiKr 
raised  the  IsBue  as  to  whether  the  injuries 
from  which  the  passenger  suffered  were  caused 
by  the  accident  In  the  car  or  had  existed  pre- 
vions  thereto,  an  Instmctioo  that  there  could 
be  no  recovery  unless  tbe  negligence  of  de- 
fendant was  tiie  direct  and  proximate  can&e 
of  the  injury  was  proper. 

2.  In  an  action  against  a  street  railway  for 
InJnries  to  a  passenger,  caused  by  the  sod- 
den starting  of  the  car  before  she  had  reached 
her  seat,  evidence  that  the  conductor  had  be^n 
informed  when  she  entertd  the  car  that  ehe 
was  onwell,  and  needed  dasistance,  did  not  raise 
the  issue  ot  discovered  peril. 

3.  In  an  action  against  a  street  railway  for 
Injuries  to  a  passenger,  where  the  only  evidence  ■ 
of  contributory  negligence  was  of  tbe  conduct 
of  the  passenger  In  pas&iug  up  the  aisle  of  tlie 
car  without  taking  tbe  first  vacant  ucat,  it  was 
proper  for  the  court  In  its  charge  to  sinf-le  out 
that  fact  in  presenting  tbe  isflie  of  contributor? 
negligence.  < 

4.  In  an  action  against  a  s^eet  railway  for 
injuries  to  a  passenger,  testim^y  that  witness- 
es bad  never  heard  of  the  pnpenger's  having 
hernia,  and  never  heard  her  vake  complaint 
of  that  trouble,  prior  to  the  late  of  the  ac- 
ddent,  was  properly  excluded  An  the  Issue  as 
to  whother  the  passenger  wn^  ruptured  ivior 
to  the  accident. 

5.  Where  plaintiff  and  his  Wife  wen  well 
acqnainted  with  parties  wbos<  evidence  plain- 
tiff alleged  to  be  newly  discoiered.  and  all  of 
such  partiea  resided  In  the  tame  town  with 
him,  fa  many  Instances  bda^  close  neigbborg. 

•RshBUtos  dsnlad  Febnutir  1^  iHH,  and  writ  at  ar- 
ror  danlfld  by  Bnprame  Conrt. 
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a  new  trial  for  the  alleged  Dewlj  diflcovered  eri' 
dence  of  sacb  witn&Hses  was  pn^rlr  denied 
for  la^A  of  diligence. 

6.  A  new  trial  will  not  ordinarily  be  grant- 
ed on  the  ground  of  newly  discovered  eridence, 
where  sacn  eTldenco  is  merely  cumnlatiTa,  or 
Boaght  for  the  purpose  of  impeachment. 

Appeal  from  District  Court,  Qrayson  Ooun- 
ty;  Kice  Haxey,  Judge. 

Action  by  H.  Pelly  against  tlie  Denlson 
&  Sberman  Railway  Company.  Prom  a  Judg- 
ment tor  defeDdaat,  plaintiff  appeals.  Af- 
flrmed. 

WUUna,  Vinson  ft  Moore,  for  vpAUant 
Head  ft  DUlard*  fcnr  appellee. 

TALBOT,  J.  Appellant,  H.  Felly,  brongfat 
this  suit  against  the  appellee,  the  Denlson  & 
Sherman  Hallway  Company,  to  recover  dam- 
ages for  personal  injuries  alleged  to  bare 
been  sostained  by  bis  wife  on  the  28d  day  of 
February,  1902,  while  she  was  a  passenger 
on  one  ot  appellee's  electric  cars,  through  tbe 
negligence  of  Its  servants  in  tbe  operation  of 
said  car.  Mrs.  Pelly,  at  tbe  time  she  claims 
to  have  been  Injured,  was  In  company  with 
her  daughter,  Mrs.  Judd,  and  had  boarded 
tbe  car  at  Sherman  to  be  carried  to  Denlson, 
where  she  was  going  on  a  visit  it  Is  al- 
leged that  when  Mrs.  Pelly  entered  tbe  car 
the  employes  of  appellee  In  charge  thereof 
caused  tbe  same  to  be  started  or  moved  for^ 
ward  with  a  Jerk,  t>efore  she  was  able  to 
reach  a  seat  and  sit  down,  precipitating  her 
against  one  of  the  seats  In  said  car,  injur- 
ing her  right  side,  and  producing  ventral  her. 
nla.  It  was  further  alleged.  In  effect,  that 
the  conductor  on  said  car  was  Informed  by 
appellant  at  the  time  his  wife  boarded  tbe 
same  that  she  was  In  poor  health,  and  needed 
assistance.  Appellee  pleaded  the  general  is- 
sue and  contributory  negligence  on  the  part 
of  appellant's  wife.  A  trial  before  a  Jury  re- 
sulted in  a  verdict  and  Judgment  for  appel- 
lee, from  which  appellant  appeals. 

The  state  of  the  case,  as  shown  by  the  evi- 
dence of  appellant.  Is  that  Mrs.  Pelly,  wife  of 
appellant,  was  sick  In  October,  1901,  and 
again  In  January,  1902,  Just  prior  to  tbe  al- 
leged accident,  suffered  with  an  attack  of  la 
gTlpi)e;  that  at  the  time  she  entered  appel- 
lee's car  she  was  still  weak,  and  In  poor 
health;  that  whUe  In  the  aisle  of  the  car, 
and  before  she  could  be  seated,  the  car  was 
started  by  the  operatives  thereof  with  a  Jerk, 
throwing  her  against  the  back  of  one  of  the 
seats.  Injuring  her  right  side,  and  producing 
a  rapture;  that  she  bad  and  still  suffered 
greatly  therefrom;  that  there  was  but  one 
vacant  seat  In  the  car  when  she  entered, 
which  was  near  the  front  end  of  the  same, 
and  that  she  did  not  pass  any  vacant  seats 
before  the  car  was  pat  in  motion;  that  she 
bad  not  been  raptured  before  tbe  alleged  ac- 
cident; and  that  the  conductor  on  the  car 
was  Informed,  when  Mrs.  Felly  boarded  It, 
that  ahe  had  been  sick,  and  needed  anlst- 
anoob   It  la  duwn  1^  tlw  evidence  intro- 


duced by  tbe  appellee  that  after  Mrs.  Pelly 
entered  the  car  the  same  was  started  and 
moved  off  easily;  that  she  was  not  thrown 
against  the  back  of  one  of  the  seats  of  the 
car  by  starting  or  moving  the  same  with  a 
Jerk,  and  was  not  thrown  against  one  of  the 
seats  at  all;  that  the  rupture  of  which  she 
complained  was  received  long  before  the 
date  of  her  alleged  Injury  In  the  car;  that 
the  conductor  in  charge  of  the  car  was  in- 
formed at  the  time  Mrs.  Pelly  entered  the 
same  that  she  was  slck^  and  he  was  re- 
quested to  take  core  of  her;  that  tbe  con- 
ductor observed  Mra.  Pelly  until  she  be- 
came seated;  that  she  experienced  no  acci- 
dent or  Injury  while  walking  to  her  seat,  and 
that  she  passed  three  vacant  seats  In  the 
car.  In  either  of  which  she  could  have  taken 
her  seat  before  tbe  car  was  put  in  motion, 
bat  that  she  did  not  have  time  to  reach  the 
one  In  which  she  did  seat  herself  before  the 
car  started.  Upon  the  case  as  developed  the 
court  below  Instructed  the  Jury  that  they 
should  find  for  tbe  defendant  If  they  be- 
lieved that  appellant's  wife  was  not  Injured 
as  alleged  In  his  petition.  But  that  If  they 
believed  "from  the  evidence  that  when  plain- 
tiff's wife  got  on  board  of  defendant's  car 
defendant's  servants  In  charge  of  the  car 
caused  same  to  start  while  plalntlfrs  wife 
was  walking  to  a  seat  therein,  and  before 
she  had  reasonable  time  to  get  seated  there- 
in, and  that  by  so  starting  said  car  she  was 
thrown  against  a  seat  and  Injured,  as  alleged 
in  plaintiff's  petition;  and  If  you  farther  be- 
lieve from  all  the  facts  and  circumstances  In 
evidence  that  aald  servant  or  servants,  In 
starting  said  car  in  the  manner  and  when  It 
was  started,  were  guilty  of  negligence,  and 
that  such  negligence,  If  any,  was  the  direct 
and  proximate  cause  of  the  Injiuy,  If  any,  to 
plalntlfTs  wife— you  will  find  for  plaintiff, 
unless  you  find  for  defendant  under  the  In- 
structions hereinafter  given  you."  The  clause 
of  the  court's  charge  quoted  Is  assailed  on 
the  ground  that  It  was  error  to  make  the  ap- 
pellant's right  to  recover  depend  ui>on  ap- 
pellee's negligence  being  the  "proximate 
cause  of  his  wife's  injury."  Application  of 
the  rule  announced  in  the  cases  of  Railway 
Company  v.  Rowland  (Tex.  Sup.)  38  8.  W. 
766,  and  Railway  Company  v.  McCoy,  Id.  38, 
la  invoked.  We  believe  the  rule  inapplicable 
as  sought  to  be  applied,  as  disclosed  by  the 
record  before  as.  Tbe  issue  was  sharply 
presented  by  the  evidence  as  to  whether 
Mrs.  Pelly  was  Injured  in  the  car  or  had 
Buffered  a  rupture  prior  to  the  alleged  acci- 
dent. Appellant  was  not  entitled  to  recover 
unless  bis  wife  was  Injured  by  being  thrown 
against  the  seat  In  the  car,  as  a  proximate 
result  of  negligence  on  the  part  of  appellee's 
servants  In  starting  the  car  as  alleged.  This 
is  simply  what  the  charge  complained  of, 
free  from  any  undue  stress  or  empbanls  of 
the  question,  required  the  Jury  to  believe  t>e- 
fore  they  were  authorized  to  find  In  favor  of 
appellant;  and  In  viaw  of  tbe  laaaea  and 


Digitized  by 


Google 


544 


78  SOUTHWBSIBBN  BBPOSTOB. 


facts  of  tbft  case  we  tUnk  ttie  nme  correct 
and  mnet  be  upheld. 

Appellant  Insists  under  bis  first  and  sec- 
ond aaalgnments  ot  error,  wblcb  are  grouped, 
that  the  Issue  of  discoTwed  peril  was  raised 
hy  the  evidence,  and  that  the  court  erred  in 
not  snbmltdng  that  Issue  to  the  Jury.  To 
this  proposition  we  do  not  assent.  We  are 
of  the  opinion  Qiat  such  Issue  was  not  lu- 
Tolved  In  the  case^  and  Oat  the  court  prop- 
erly omitted  the  submission  of  It  to  the  Jury. 
The  question  arising  upon  the  facts  as 
shown  by  the  record,  and  upon  which  appel- 
lee's llabili^  depended,  was  negligence  vel 
non  on  the  part  of  its  Berrants  In  starting 
the  car,  and  thereby  causing  Injury  to  ap- 
pellanfa  wife.  It  Is  not  perceived  how  the 
issue  of  discovered  peril,  as  dlstingalshed 
from  negligence  In  starting  the  car,  could 
arise  under  the  evidence  as  It  appears  in  the 
record. 

Complaint  is  made  of  that  part  of  the 
court's  charge  which  reads:  "Or  if  you  be- 
lieve from  the  evidence  that  there  was  a  va- 
cant seat  in  said  car  near  the  door,  through 
which  plaintilf'ji  wife  entered  into  said  car. 
and  tliat,  Instead  of  taking  said  seat,  she  pass- 
ed same,  and  proceeded  to  walk  toward  the 
front  end  of  the  car,  and  that  while  walking 
towards  said  front  end  the  car  was  started 
by  those  in  charge  of  it,  and  plaintUTs  wife 
was  thereby  thrown  against  a  seat  and  in- 
jured, as  alleged  In  plaintiff's  petition,  and 
If  you  further  believe  from  all  the  facts  and 
circumstances  in  evidence  tbat  In  falling  to 
take  said  seat  near  the  door,  if  you  find  there 
was  a  vacant  seat  there,  plaintlfrs  wife  was 
guilty  of  negligence,  and  that  such  negli- 
gence proximately  csused  or  contributed  to 
cuuse  her  injury,  if  any  was  sustained,  you 
wUl  find  for  the  defendant,  even  though  you 
should  find  and  believe  that  defendant's 
servants  were  guilty  of  negligence  in  start- 
ing the  car  at  the  time  it  was  started."  The 
grounds  of  complaint  are,  in  effect:  First, 
that  It  is  error  to  single  out  and  give  undue 
promtoence  to  such  Issue;  second,  that,  al- 
though appellant's  wife  was  guilty  of  negU- 
gence  In  not  taking  a  vacant  seat  near  the 
door,  she  would  still  be  entitled  to  recover  if 
appellee's  servants  in  charge  of  the  car  knew 
of  her  condition,  knew  she  had  not  seated 
herself,  and  started  the  car,  and  thereby  in- 
jured her.  The  only  facts  upon  which  the 
defense  of  contributory  negligmce  on  the 
part  of  appellant's  wife  was  based  were  the 
tacts  grouped  In  the  charge  attacked,  and^  if 
such  facts  raised  the  issue,  the  appellee  was 
entitled  to  have  the  same  presented  to  the 
Jury  in  the  form  submitted. 

The  second  ground  of  objection  urged  is 
based  upon  the  hypothesis  that  the  evidence 
raised  the  issue  of  discovered  peril.  That  is- 
sue has  been  disposed  of  In  treating  the  sub- 
Ject  as  presented  under  appellants  first  and 
second  assignments  of  error,  and  It  follows 
from  what  we  have  snld  tbat  neither  ground 
of  objection  here  raised  can  be  sustained. 


The  point  Is  not  made  by  anj  aaslgnmeiit  of 
wror  that  the  fiicts  do  not  raise  the  fsme 
of  contributory  negligence  <m  tbe  part  of  Bp> 
pellanfa  wife.  That  anestlon  Is  not  btfois 
us  for  decUloi^  and  we  exineis  no  <qdnkn 
upon  It 

Upon  the  Issue  as  to  whether  appellaaf  t 
wife  was  ruptured  prior  to  the  Ume  of  the 
alleged  accident;  appellant  ottenA  tbe  testi- 
numy  of  several  witnesses  to  the  ^ect  that 
they  never  heard  of  Mrs.  P^y  having  hernia 
or  rupture,  and  never  heard  her  make  com- 
plaint of  that  trouble^  before  February  23, 
1902.  When  this  evidence  was  offoced  aj^i^ 
lee  objected  to  It  on  the  ground  that  it  was 
Irrelevant,  Immaterial,  and  hearsay,  and  go- 
ing into  a  large  amount  of  collateral  inquity. 
Tbe  objections  were  sustained,  and  tbe  evi- 
dence excluded.  In  this  action  of  tbe  coort 
tbere  was  no  enot.  If  such  testimony  would 
have  been  admissible  under  any  drcumstanr 
ces,  Its  admisslbMlty  in  this  cause  Is  not  made 
apparent  by  the  bUl  of  exceptions  reserved 
to  Its  exclusion  found  In  the  record  UMan 
us.  Besides^  an  examination  of  the  state- 
ment of  facts  discloses  that  oth^  wltnenes 
and  some  of  the  witnesses  mentioned  in  the 
bill  of  exceptions  did  testify  upon  the  trial 
substantially  as  tbe  Ull  states  said  witnesses 
whose  testimony  was  excluded  would  have 
testified  bad  they  been  permitted  to  do  so.' 

We  believe  there  was  no  error  in  tbe  trlsl 
court  refusing  to  grant  appellant  a  new  trial 
upon  the  ground  of  newly  discov^ed  eri- 
dencew  The  diligence  used  to  ascertain  tin 
existence  of  said  testimony  before  the  trial 
is  insuffldent  It  appears  from  the  record 
before  us  that  the  appellant  and  his  wife  had 
been  well,  and,  as  to  some  of  than.  Inti- 
mately, acquainted  with  the  parties  whose 
evidence  he  alleges  was  newly  discovered. 
It  seems  that  aiw^lant  and  each  of  said 
parties  resided  In  tbe  same  town,  and  In  some, 
if  not  all,  instances  were  dose  ndiJtbora. 
The  testimony  desired  was  merely  cnmnla- 
tlve^  and  contradictory  of  witnesses  who  had 
teetlded  on  the  trial  In  behalf  of  appdiee. 
A  new  trial,  ordinarily,  will  not  be  granted 
<m  tJDie  ground  of  newly  discovered  evidence 
where  such  evidence  Is  merely  cumulative, 
or  sought  for  the  purpose  of  impeachment, 
or  when  it  Is  not  made  to  appear  that  socb 
evidence  has  come  to  the  knowledge  of  the 
applicant  since  the  trial,  and  that  it  could  not 
have  been  discovered  before  the  trial  the 
exercise  of  proper  diligence.  Scranton  v. 
TUley,  le  Tex.  183;  Adams  v.  Eddy  et  al 
(Tex.  Civ.  App.)  29  S.  W.  180;  GonwiU  t. 
By.  Co.,  8S  Tex.  90,  19  3.  W.  1017.  It  baa 
also  been  held  '*tbat  the  granting  or  refusing 
of  a  new  trial  oa  tbe  ground  of  newly  dis- 
covered evidence  la  to  a  great  ^ent  In 
discretion  of  the  trial  Judge,  and  his  refusal 
will  not  be  revised  by  an  appellate  court 
unless  it  appears  that  such  discretion  hai 
not  been  exercised  according  to  the  estati* 
Ushed  roles  of  law  and  the  principles  of  ad- 
Judged  casesi*'  MitcheU  t.  Bass^  2G  Tex. 
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872.  After  carefQUy  reviewing  the  evidence 
It  appears  In  tbe  recnd,  and  tlie  alleged 
newly  dIsooTexed  erldence  a>  ahown  by  Hm 
affldavita  attached  to  ai^Ilanta  motkm,  «• 
do  not  feel  antboriaed  to  say  that  |3m  trial 
Judge  abased  Us  discretion  In  this  case. 

The  evidence  was  conflicting  on  the  vital 
Issoea  In  tbe  cas&  Tbe  jury  bave  solved 
them  In  favor  of  an>ellee.  There  Is  soffldent 
evidence  tb  jnstiCy  and  snppwt  tbeir  ver- 
dict, and,  In  so  far  as  raised  by  Uie  assign- 
ments of  error  and  tbe  propositions  tbereni^ 
der,  we  And  no  reversible  error  In  tbe  rec- 
ord, and  tbe  Jndgment  of  tiie  court  bdow  Is 
therefore  affirmed. 


TKXA8  ft  P.  OOAL  GO.  v  HANNINO. 
(Gonrt  of  CMI  Appeals  of  Texas.  Jan.  38, 
1904.) 

MASTERS— FELLOW  SERVANTS— POWER  OF  SU- 
FSRINTENDENCB  —  AUTHORITT  —  BVIDENOE 
—  DODBLE  PRBSDliPTIONS  —  QUBBTION  FOB 
JURY. 

1.  Mere  passive  consent  by  an  emjdoyor  that 
(me  employ^  direct  another,  when  onaecompa- 
Died  witti  a  doty  on  the  part  of  the  directed  em- 

ftloje  to  obey  the  directions  given,  will  not  fix 
iabiiity  on  the  employer  for  negligent  directions 
of  the  directinK  empwyA. 

2.  Where  neither  ^press  anthorl^  to  one  em- 
ploye to  direct  another,  nor  knowledge  of  au- 
thority assumed  by  such  employe  brought  home 
to  the  onployer  or  to  any  one  standing  in  the 
relation  of  vice  i^d^.  was  ^own,  consent 
OD  the  pert  of  the  employer  to  tbe  exercise  by 
the  employe  of  snch  aathority  will  not  support 
an  inference  or  presumption  of  autbori^  to 
such  employe  to  direct  and  control  the  other. 

3.  The  sofficiency  ot  evidence  to  show  an- 
thori^  of  one  employe  to  direct  another  is, 
when  It  does  not  necessitate  a  condnaion  of 
SDCb  antlM^ty,  for  the  jory. 

Appeal  from  District  Coort,  Tanant  Oonn- 
ty;  Irby  DonkUn,  Judge. 

Action  by  Bamest  Manning  against  the 
Texas  ft  Fadflc  Ooal  Company.  From  a 
judgment  for  plaintu;  dtf«idant  amieals. 
Beversed. 

Jno^  W.  Wtay,  tot  an>ellant  Wynnes  Mc- 
Gart,  BowUn  ft  HoQut,  for  appelles. 

OOMNER,  G.  j.  Tbls  Is  an  aj^teal  fnm  a 
ladgmait  for  the  sum  ctf  97,760  in  appdlee^s 
favor  for  lujnries  received  while  operating 
one  of  app^nta  bride  macbinea  at  Tbur^ 
bar,  Tex.  The  petition  upon  which  the  trial 
proceeded,  so  Ctf  as  necessary  to  set  out,  and 
ontttlng  formal  partsy  Is  as  follows:  "niat 
plaintiff  Is  a  minor  cbUd  <tf  tbe  age  of,  to 
irit  11  yeats.  That  on  the  28th  day  at  An> 
go^  13K&,  plaintiff  was  In  tbe  service  of 
defMidants  at  mnrber,  Texas,  defendanta 
being  then  and  there  engaged  In  tbe  mann- 
faetnre  of  pxeaaed  bxlcks;  and  Uiat  plalih 
tlfl*a  datlea  In  said  sonioe  of  defendanta 
was  to  bmah  off  bricks  with  a  bmsb  after 
they  had  bem  pressed  in  a  machine  used 
by  flie  defendant  for  tiiat  purpose.  That 
said  machine  was  complicated,  and  difficult 
t»  vrack,  and  ttat  plaintiff,  va  account  ct  his 
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ntreme  youth  and  Inexperience,  waa  imable 
to  understand  or  Jtnow  how  to  operate  same, 
and  was  physically  unable  to  <verate  same. 
That  tbe  agmt  and  aervant  of  defendants 
whose  duty  It  was  to  operate  said  brick- 
presring  machine  and  who  lud  charge  and 
control  of  plaintiff  while  so  In  defendants* 
service,  ordered  plalntUf  to  mn  and  operate 
said  brlck-presslng  machine,  and  that  plain- 
tiff, while  undwtaklng  to  do  so  under  the 
Inrtructlons  ot  and  under  tbe  directions  of 
defendants*  said  aemui^  and  while  using 
sodi  care  and  caution  for  hia  own  safety  as  be 
was  capable  of  using,  got  bis  left  hand  caught 
in  said  machine,  and  that  thereby  three  of  his 
fingers,  to  wit,  tbe  first,  second,  and  fourth 
fingers  of  sam^  were  crushed  and  mutilated, 
and  the  leaden  of  same  were  broken  and 
drawn  out  of  aidd  hand  iv  iuto  bis  arm 
above  his  wrist  That  said  machine  was  ex- 
tremely dangerous  for  him  to  use  and  oper* 
ate  on  account  ot  his  said  youth  and  inex- 
perience and  lack  of  phystcal  capacity  to 
use  and  opiate  sam^  but  tikat  ^alntlff  him- 
self on  account  <tf  his  youth  and  Innperi- 
ence,  was  not  capable  of  understanding  or 
appndatlng  or  knowing  tbe  dangers  to  him 
incident  to  tbe  attempted  use  and  operation 
of  said  machine  by  him,  but  that  tbe  de- 
fendanta and  dsfmdanti^  srarant  who  or- 
dered i^alntlff  to  use  said  machine  did  know 
that  plaintiff  was  too  young  and  small  and 
weak  and  Inexperienced  to  lue  such  a  dan- 
gerous and  complicated  macUne;  and  that 
it  was  gross  negligence  In  tiie  d^»idanta  and 
in  aald  agmt  and  servant  of  defendanta 
who  directed  plaintiff  to  use  and  operate  said 
machine  to  so  have  platottff  to  use  and  oper- 
ate sam&  Plaintiff  further  all^cea  tiiat  tiie 
said  agent  and  servsnt  of  defendanta  who 
directed  him  to  use  and  opwate  aald  machine 
negligently  tailed  to  warn  phUntUt  ot  tbe 
dangos  toddent  to  the  use  of  said  machine 
and  negligently  taUed  to  instruct  him  as  to 
the  dangerous  nature  thereof." 

The  evidence  relied  upon  as  supporting  the 
asserted  liability  of  appellant  is  thus  stated 
In  tile  brief  of  appdlee:  "Appellee  testified: 
That  when  he  was  hurt  Less  Kyle,  wbo  was 
machine  man,  went  to  get  a  drink,  and  told 
him  to  off-bmr  [brick]  whfle  he  was  gone. 
That  be  took  orders  from  Less  Kyle.  That 
Kyle  had  hem  contmUng  or  in  cba^  of 
the  machtoe  about  a  week  at  that  time.  That 
he  was  hurt  about  9  o^do<^  to  the  morning, 
and  that  before  he  waa  hurt  he  had  been 
brushing  brick.  That  he  atdt  work  brushing 
brick  and  went  to  off-bearing  because  his 
boss  told  talm  to,  and  that  boss  was  Less 
Kyle,  and  that  he  was  <Mag  bis  CKyle's) 
work  at  the  time  he  was  hurt  At  the  time 
be  was  hurt  he  weighed  eo  or  6S  pounds. 
That  he  never  had  any  experloiee  about 
machtoery  or  Ita  dangers;  never  did  ttilnk 
whether  tbe  brick  machine  was  dangerous 
or  not;  never  thoui^t  notidng  about  dan- 
gOT.  That  Kyle  nor  no  one  else  ever  warn- 
ed or  Instructed  him  about  the  danger  of 
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taking  brick  out  of  the  machiue.  'I  workMl 
tinder  I<eu  Kyle  a  week.  Before  him,  Austin 
Cody.  Mr.  Kyle  had  been  my  boas  for  about 
three  weeks;  the  oth^  man  about  a  month. 
I  was  working  for  the  company  when  Kyle 
took  Cody's  place.  I  had  worked  under 
Oody  ever  Mnce  I  went  back  to  brushing 
brick,  except  the  time  I  wwked  under  Kyle.' 
He  had  been  brushing  brick  about  two  months 
before  be  was  hurt.  His  mother  testified 
that  she  had  hired  him  to  defendant  to 
brush  brick.  Did  not  know  that  he  had 
been  put  to  o£F-bearing  until  aftw  he  was 
hurt  Robert  McErwln  testlfled:  That  he 
had  worked  for  the  Texas  ft  Pacific  Goal 
Company  in  the  brick  yard  at  Thnrber  twice, 
seven  months  the  first  time,  quitting  in  Jan- 
uary, 1903,  trucking  part  of  the  time  and 
off-bearing  part  of  the  time.  That  Kyle  run 
the  machine,  and  off-bore  lialf  the  brick 
made  by  it.  That  be  was  In  charge  of  the 
men  tliere  working  nndw  him.  If  a  mdn 
came  ihete  wanting  a  Job,  and  be  needed  the 
man,  he  put  him  on.  There  were  two  off- 
bearera,  two  brush  boys,  and  a  number  of 
truckers  required  to  run  the  machine,  and 
Leas  Kyle  was  the  machine  man  at  the  time 
appellee  was  Injured.  Less  Kyle  was  not 
used  by  appellant  as  a  witness,  but  was 
put  to  work  at  Thurber,  wheeling  brick,  by 
Marchman,  for  appellant,  on  the  Monday 
morning  before  the  trial.  Marchman  testi- 
fied fOT  appellant  (he  being  Its  only  witness): 
That  be  was  general  superintendent  of  the 
Green-Hunter  Brick  Company  at  the  time 
appellee  was  injured,  and  that  appellant 
[ai^Uee]  was  in  the  aerrice  of  aald  com- 
pany. Here  Is  a  sample  of  his  eridence  on 
cross-examination  on  the  question  as  to  who 
directed  appellee  about  his  work,  and  as  to 
Kyle's  power:  'Q.  Who  directed  this  boy 
about  his  work  while  he  was  working  around 
that  machine?  Didn't  Lees  Kyle  do  it?  A. 
Mr.  Kyle  had  no  aathorlty  whatever  to  di- 
rect any  one.  Q.  I  didn't  ask  you  what  au- 
thority. I  asked  you  who  directed  him. 
A.  I  don't  know  who  directed  him  except 
myself.  Q.  Suppose  you  wasn't  there?  A. 
That  was  my  business  to  be  there.  Q.  But 
suppose  yon  wasn't  there,  who  then  direct- 
ed this  little  boy  about  what  he  was  to  do 
when  you  wasn't  there?  A.  I  have  an  as- 
sistant head  engineer.  Q.  Where  does  he 
work  ?  A.  He  works  at  the  Green  &  Hunter 
Brick  Oo.,  head  engineer  of  the  yard.  He 
works  all  over  the  yards.  I  was  on  the  yard, 
but  not  at  the  mnehine  when  the  plaintiff 
was  hurt.  I  don't  know  where  my  assistant 
was  at  the  time.  Q.  Suppose  you  and  he 
(that  Is.  your  assistant)  were  both  away. 
Now,  when  you  and  your  assistant  didn't 
happen  to  be  there  at  the  machine,  who  told 
this  boy  what  to  do?  A.  Who  told  him  what 
to  do?  Q.  Yes.  A.  Might  have  been  a  b^p 
of  people  that  told  him  what  to  do,  as  far 
as  I  know.  Q.  Who  told  him  what  to  do? 
Who  was  the  man  that  was  there  to  direct 
this  Uttle  boy  and  the  other  boys  working 


there  brushing  l»ick,  when  the  machine  ms 
running,  and  yon  were  not  there,  and  yooi 
assistant  waa  not  thwe?  A.  Why,  didn't  need 
any  director.  He  was  familiar  with  his  Job. 
Q.  Who  was  the  man  that  was  there  to  di- 
rect tms  little  boy  and  these  other  boys  that 
worked  ttiere  in  teuablng  these  bricks  when 
this  machine  was  running  and  you  was  not 
th^^  nor  when  your  assistant  was  not 
there?  A.  Kyle  was  machine  man.  There 
was  a  second  oflf-bearer.  Kyle  was  the  man 
that  oiled  the  machine^  Q.  That  meant  the 
bead  man,  didn't  it?  A.  It  meant  Just  like  I 
have  ecplained  it  to  yon.  Q.  If  you  or  yooi 
assistant  was  not  there,  didn't  Kyle,  the  msr 
chine  man,  have  charge  of  the  machine?  A 
He  didn't  have  charge  of  It  any  more  In  my 
absence  than  he  did  when  I  was  present 
The  machine  run  as  long  as  the  engine 
would.  If  it  didn't  have  any  dirt,  it  wouldn't 
make  any  brick.  It  would  run  Jnst  the 
same.' "  In  this  state  of  the  all^ation  and 
proof  the  court  gave  the  following  charge, 
to  which  error  is  assigned:  "If  you  believe 
from  tbe  evidence  that  on  the  occasion  in 
controvfflsy  Lester  Kyle  directed  the  plain- 
tiff to  bear  off  brick  from  the  machine  in 
controversy  while  the  same  was  in  opoa- 
tion,  and  that  in  so  doing  plaintiff  bad  bis 
hand  caught  and  injured  in  said  machine; 
and  If  you  farther  believe  from  tbe  evidence 
that  said  Kyle  and  plaintiff  were  at  the  time 
employte  of  tbe  defendant,  and  that  Kyle 
had  the  permission  and  consent  of  the  de- 
fendant to  direct  the  plaintiff  to  bear  off 
brick;  and  If  you  farther  believe  from  the 
evidence  tbat  said  work,  which  plaintiff  wu 
performing  at  the  time  of  his  Injury,  was 
!  dangerous,  and  tbat  plaintiff  was  unacquaint- 
ed with  such  dangers,  and  that  said  Kyle 
failed  to  warn  him  of  such  dangers,  and  tbat 
he  was  guilty  of  negligence  in  directing 
plaintiff  to  bear  off  said  brick  without  warn- 
ing bim  of  such  dangers,  and  that  such  Di- 
ligence was  the  proximate  cause  of  plaintiff's 
injury— then  you  will  return  a  verdict  for 
plaintiff,  unless,  under  instructions  hereinaft- 
er given  yon  find  that  plaintiff  was  himself 
guilty  of  negligence  proximately  contrlbot- 
ing  to  his  injury."  No  ctunplalnt  is  made  of 
n^Ilgence  on  appellant's  part  in  respect  to 
the  service  of  brushing  off  brick,  for  whlcb 
it  seems  appellee  was  employed,  and  It  is 
quite  evident  from  the  petition  and  the  evi- 
dence tbat  the  negligence  relied  upon  as  fix- 
ing liability  upon  the  appellant  corporatioD 
Is  the  negligence  of  Kyle  in  giving  the  (ffdet 
and  in  failing  to  warn  appellee  of  tbe  danger 
incident  to  the  operation  of  tlie  brick  ma- 
chine. Ordinarily,  as  against  persms  or  ear- 
porations  not  affected  bjt  tiie  fellow-servant 
act,  as  is  the  case  here,  appellee  and  Kyle 
must  be  classed  as  fellow  servants,  notwitb- 
stondlng  the  fact  tbat  Kyle  was  the  '^oss." 
and  hence  that  in  such  case  Kyl^  ab- 
sence is  not  imputable  to  the  common  em- 
ployer. See  Young  v.  Hann  (Tex.  Sop.)  TO 
a  W.  IKSa  Ai^llee  therefore  Kogbt  bj 
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aTerment  and  proof  to  Impreas  Kyle  with  an- 
thorlty  from  appellant  to  direct  and  control 
aK>eIlee  In  the  matter  Involved,  and  thua  fix 
upon  appellant  the  liability  charged  In  ac- 
cord with  the  principles  annotmced  In  the 
cases  of  OU  Oo.  t.  McLaln  (Tex.  Uv.  App.)  00 
S.  W.  226,  and  U.  P.  By.  Co.  t.  Fort,  17  Wall.. 
553.  21  L.  Ed.  739,  upon  which  appellee 
(teems  principally  to  rely;  or,  falling  In  this, 
to  otherwise  llx  upon  Kyle  the  .character  of 
a  vice  principal  by  showing  that  be  was 
empowered  to  hire  and  discharge  employCs 
working  with  and  about  the  brick  machine 
of  which  Kyle  had  the  superlntendency.  The 
terms  used  in  the  petition  as  the  foundation 
for  these  contentions,  when  interpreted  in 
the  light  of  the  evidence,  are,  In  substance, 
that  Kyle,  whose  duty  It  was  to  operate  the 
brick  machine,  "bad  charge  and  control"  of 
appellee  while  In  appellant's  service.  It  Is 
only  by  a  most  strained  construction.  If  at 
all,  that  the  quoted  terms  can  be  held  to  im- 
port that  Kyle  had  power  to  employ  and  to 
discbarge.  But,  If  so,  no  such  Issue  o't  lia- 
bility was  submitted  to  the  Jury,  as  must 
have  been  done  If  the  evidence  raised  the 
Issue.  See  Young  v.  Elann,  supra.  Indeed, 
a  special  charge  requiring  such  a  finding  was 
refused.  So  that  at  b^t  the  only  allegation 
fixing  liability  upon  appellant  for  Kyle's  neg- 
ligence Is  that  appellant  had  given  Kyle 
power  or  authority  to  direct  and  control 
appellee.  We  have  not  felt  entirely  clear 
that  the  words  quoted  Import  authority  of 
extent  Justifying  appellee's  obedience  to  the 
order  given  to  engage  In  a  hazardous  under- 
taking beyond  the  scope  of  his  employment; 
but,  adopting  this,  the  most  favorable  con- 
stmctlon  of  the  petition,  as  we  are  required 
to  do  In  case  of  general  demnrrer  only 
(Towne's  Texas  Pleading,  p.  259),  we  feel  at 
Bome  loss  to  account  for  the  court's  action  In 
submitting,  as  was  dtme  the  charge  above 
gnoted,  the  Issue  of  mere  "permission  and 
consent"  on  appellant's  part  for  Kyle  to  di- 
rect appellee.  The  Issue  made  by  the  peti- 
tion and  the  evidence  under  the  most  favor- 
able construction  seems  rather  one  of  au- 
thority, and  this  issue,  though  requested,  was 
not  submitted  in  any  form  unless  the  charge 
quoted  can  be  said  to  do  sa  Mere  consent  or 
permission  to  so  direct,  that  Is  unconscious 
or  passive,  imaccomiianied  with  a  duty  on 
appellee's  part  to  obey  Kyle's  rrders,  will  not 
fix  liability  upon  appellant  Had  express 
consent  or  permission  been  shown,  authority 
might,  and  perhaps  should,  be  Implied;  but 
there  Is  an  entire  absence  of  this  In  the  evi- 
dence. That  appellant  consented  for  or  per- 
mitted Kyle  to  direct  apyellee  in  any  de- 
gree Is'but  an  inference  from  other  evidence 
— aa  that  Kyle  assumed  such  power,  and  no 
prohibition  thereof  on  appellant's  part  was 
shown.  Express  authority  was  not  shown', 
nor  was  It  shown  t^at  knowledge  of  Kyle's 
assumed  antboHt}'  was  brought  home  to  ap- 
pellant, or  to  any  one  standing  in  the  rela- 
tion to  it  of  s  vice  principal;  and  to  4nfer 


from  the  evidence  appellant's  consent  and 
permission,  and  therefrom  to  further  Infer 
authority  aa  alleged,  seems  to  be  basing 
presumption  upon  presumption,  which  must 
be  accepted  as  objectionable  witboat  cita- 
tion of  authority.  That  the  evidence  may  be 
sufflclent  to  show  the  asserted  author!^  In 
Kyle  cannot,  as  is  insisted  by  appellee,  re- 
lieve the  objection  to  the  charge.  The  evi- 
dence certainly  does  not  necessitate  such  a 
finding,  and  its  sufiicieucy  therefore  was  for 
the  Jury,  under  appropriate  InstructlonB  sub- 
mitting this  issue,  as  was  appellant's  right 
to  have  done. 

Argument  of  appellee's  counsel,  to  which 
error  is  assigned,  need  not  be  discussed,  as  It 
Is  not  likely  to  be  made  In  the  same  torn 
upon  another  trial.  In  so  passing  the  assign- 
ment, however,  we  do  not  wish  to  be  under- 
stood as  apprOTing  such  argument  In  Its  en- 
tirety. 

For  the  error  discussed,  however,  in  the 
court's  charge,  the  Judgment  is  revereed.  and 
the  canse  remanded. 


ST.  LOUIS  SOUTHWESTERN  BT.  CO.  OF 
TEXAS  V.  SWINNET.* 

(Court  ot  OItII  Appeals  of  Texas.    Jan.  9, 

1904.) 

INJURT  ntOH  NflaLiaBNOX  OF  FILLOW  SBRV- 
ANT  AND  STRANOBIt^-SPBCIAL  JUDGE. 

1.  PlaiDtlff,  fireman  on  an  engine,  Injnred  by 
fwlliBion  of  such  engine  with  that  of  defend- 
ant, another  railroad  company,  the  iwoxlmate 
cause  b^ng  defoidanfa  neKligence,  may  le- 
oover  therefor  of  defendant,  though  plaintiff's 
engineer  was  guilty  of  contributory  negligence, 
plaintiff  not  having  acquiesced  or  partldpated 
therein. 

2.  When  a  qpeciol  term  of  the  court  Is  called, 
and  the  regular  judge  is  not  present  on  the  da; 
wlwn  the  term  Is  to  begin,  but  is  away  holding 
a  regular  term  of  his  court  In  some  other  coun- 
tj  of  bis  district,  the  election  of  a  special  judge 
to  preside  at  the  special  term  Is  valid. 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Speciai  Judge. 

Action  by  Noah  Swlnney  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeala  Affirmed. 

B.  B.  Perktau  and  Crosby  ft  Dlnsmwe,  tar 
appelant  Tates  ft  Can»enter,  for  appellee. 

TALBOT,  J.  Swlnney  was  a  fireman  on  a 
locomotive  drawing  a  freight  train  of  the 
Sherman,  Shreveport  ft  Southern  Railway, 
and  on  the  24th  day  of  September,  1900, 
while  in  the  discharge  of  his  duties,  the  en- 
gine and  train  on  which  he  was  at  work  col- 
lided with  an  engine  and  freight  train  operat- 
ed by  appellant  at  the  Intersection  and  cross- 
ing of  appellant's  railroad  and  the  road  ot 
the  said  Sherman,  Shreveport  ft  Southern 
Railway  In  the  city  of  Greenville.  By  reason 
of  the  collision  the  engine  of  the  Sherman, 
Shreveport  ft  Sonthern  Railway  was  orar* 

*RetaearliiB  denied  Jannur  tO,  DM,  and  writ  at  er- 
ror denied  by  Supreme  Court. 
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turned,  and  appellee  tberebj  Injured.  The 
proximate  cause  of  the  collision  and  appel- 
lee's Injury  was  the  negligence  of  the  em- 
ployte  of  appellant  In  charge  of  Its  said  train 
in  the  respects  alleged  by  appellee,  and  the 
BTldence  tends  to  show  that  said  collision  and 
injury  were  contributed  to  by  the  negligence 
of  the  engineer  operating  ^e  engine  which 
appellee  was  firing.  Appellee  was  not  goUty 
of  contributory  negligence,  and  the  verdict  is 
warranted  by  the  OTldence.  This  suit  was 
brought  on  June  29, 1902,  against  appellant  to 
recover  damages  for  the  Injury  sustained, 
and  resulted  In  a  verdict  and  jod^ent  tm 
appellee  In  the  sum  of  $600. 

Appellant  complains  In  Its  first  assignment 
of  error  in  h^g  required  to  go  Into  trial  at 
a  special  term  of  the  court,  and  before  a  spe- 
cial Judge,  elected  by  the  practicing  attor- 
neys. The  special  terms  had  been  regularly 
ordered,  but  on  the  day  appointed  for  it  to 
begin  the  regular  Judge  of  the  district  was 
absent,  holding  a  term  of  his  court  In  another 
county  of  the  district  The  contention,  in 
effect.  Is  that  when  a  special  term  of  the 
court  is  called,  and  the  regular  Judge  is  not 
present  on  the  day  vrhen  the  term  Is  to  begin, 
but  la  away  holding  a  regular  term  of  his 
court  In  some  other  county  of  his  district, 
the  election  of  a  special  Judge  to  preside  at 
the  special  term  Is  unauthorized  and  void. 
This  court  had  occasion  very  recently  to  pass 
upon  this  qnesti<ai  In  the  case  of  the  Missou- 
ri, Kansas  ft  Texas  Hallway  Company  v. 
Uuflf.  78  &  W.  249,  and  there  decided  against 
the  position  assumed  by  appellant  in  this 
case.  The  reasons  for  our  holding  are  suffi- 
ciently given  in  the  Case  of  Huff,  supra,  and 
it  is  unnecessary  that  we  add  anything  to  the 
discussion  of  that  proposition.  See,  also, 
Munzeshelmer  r.  Fairbanks,  82  Tex.  SSI,  18 
S.  W.  697. 

The  only  remaining  questim  Is,  can  the 
negligence  of  the  engineer  In  charge  of  the 
engine  which  appellee  was  assisting  to  op- 
erate in  the  capacity  of  fireman  at  the  time 
he  was  injured,  which  contributed  to  the  col- 
lision and  bis  Injury,  be  imputed  to  appellee, 
and  preclude  a  recovery,  he  betog  free  from 
negligence  himself  7  The  question  was  raised 
In  the  trial  court  by  special  charges  requested 
by  appellant,  whl(^  were  refused,  and  is  pre- 
sented In  this  court  by  proper  assignments  of 
error.  The  doctrine  Is  well  recognized  that  a 
servant  Injured  by  the  concurrent  negligence 
of  his  master  and  fellow  servant  can  recover 
against  the  master.  This,  it  Is  said,  is  be- 
cause the  master  in  such  case  would  be  one 
of  two  Joint  wrongdoers  or  tort  feasors,  and 
as  SQch  would  be  responsible  to  the  serv- 
ant The  negligence  of  the  fellow  servant 
will  not  be  Imputed  to  the  servant  Injured, 
and  thus  relieve  the  master  from  liability. 
E[avlng  been  Injured  by  the  combined  negli- 
gence of  the  master  and  his  fellow  servant, 
the  Injured  party  may  have  his  actlcm  against 
either  or  both.  It  Is  held  that  the  principle 
applies  to  a  atranger  with  modi  stronger  rea- 


son. The  case  of  Ft  Worth  &  D.  O.  Ry.  Co. 
T.  Hackney  (Tex.  Sup.)  IS  8.  W.  ttS2,  is  la 
potot  In  that  case  Judge  Ck>ilard.  speaUnf 
tor  the  court  said:  'The  servant  contracti 
with  the  master,  and  it  is  for  him  alone  that 
he  aasumea  the  risks  of  his  fellow  servants 
negUgencow  The  master  himself  would  be 
liable  in  the  place  of  the  stranger,  and  b;  i 
much  stronger  reason  the  stranger  would  be. 
There  Is  no  express  or  Implied  contract  wltb 
the  stranger  to  assume  any  risks  on  his  ac- 
count" Railway  v.  Chambers,  68  Fed.  148, 
15  C.  C.  A.  827;  Perry  v.  Lansing.  IT  Hun. 
34;  Railway  y.  Cnmmlngs.  106  U.  S.  700.  I 
Sup.  Ct  493,  27  L.  Ed.  266;  Gray  v.  Phila- 
delphia ft  Heading  R.  R.  Co.  (C.  C.)  24  Fed 
168.  In  the  case  of  Gray  v.  Philadelphia  & 
Beadlug  H.  R  Co.,  supra,  the  precise  questioD 
Involved  In  the  case  we  are  considering  was 
before  the  court,  and  the  defendant  requested 
the  court  to  instruct  the  Jury  "that  plaintlfl, 
being  a  fellow  servant  with  the  engineer  <A 
the  Lehigh  Valley  Company,  and  being  en- 
gaged In  a  Joint  enterprise  with  him,  could 
not  recover,  if  they  found  that  the  eoglneer's 
negligence  contributed  to  the  collision.'*  The 
court,  to  discusting  the  proposition,  said: 
"AlUiough  the  plaintiff  was  a  fellow  serract 
of  the  engineer,  he  was  a  subordinate,  and 
had  no  control  over  the  movemento  of  tbe 
locomotive.  If  he  was  not  guilty  of  any  per 
sonal  negligence,  and  did  not  countenance  tbe 
negligent  conduct  of  his  fellow  servant  upon 
reason  and  according  to  the  weight  of  au- 
thority he  ought  not  to  be  precluded  from  a 
recovery  against  the  defendant"  It  follows 
that  although  the  negligence  of  a  fellow  serv- 
ant contributes  to  an  Injury,  the  proximate 
cause  of  which  was  the  negligence  of  a  strao- 
ger,  the  same  Is  no  defense  to  tlie  latter. 
This  doctrine  Is  supported  by  reason  and  au- 
thority, and  Is  In  accord  vrith  our  views  upon 
the  subject  TbOre  is  no  error  assigned  to 
the  court's  charge  as  actually  given  In  tblB 
case;  and,  while  adhering  to  the  principles 
of  law  enunciated  to  the  authorities  referred 
to,  the  court  guarded  the  rights  of  appellant 
by  tostructing  the  Jury  that  appdiee  could 
not  recover  if  guilty  of  negligence  hlmselt 
contributing  to  his  injury,  if  he  acquleaced 
or  participated  In  the  negligence  of  his  a* 
glneer. 

There  was  no  error  in  -Oie  action  of  tbe 
court  below  In  the  respects  complained  of, 
the  verdict  is  Justified  and  snppwted  by  the 
evidence,  and  tbe  Judgment  Is  tberefon  a^ 
firmed. 


TBXAB  A  P.  BT.  Ca  t.  FBNWIOK  ek  sL* 

(Ooort  of  Olvll  Appeals  of  Texas.   Jan.  9, 
1904J 

OABRIBRg-FASBBNaBRS-irawaBOTa-^BBLUSI 
or  LUBIUTT-TAIJIHTT. 
1.  TTodCT  Ccmst  art  10;  I  S,  dedaring  laO- 
raads,  public  highways,  and  railroad  compftnles 
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comiDim  tanien,  and  Sajles  Add.  CSy.  St 
1897,  arta.  319,  820.  Imporinc  on  railroads 
common-law  daties  and  HabUltleB,  end  forbid- 
ding them  to  limit  or  restrict  snch  liability  by 
general  or  special  notice,  or  any  contract  what- 
ever, a  railroad  cannot  contract  away  Its  lia- 
bUlty  for  Injories  to  a  newsboy  employed  1^ 
another  corporation  to  sell  its  papers,  etc,  on 
the  trains  of  the  railroad,  by  an  antecedent  ro- 
lease,  though  the  ezecntion  thereof  by  the  newa* 
boy  is  imposed  as  a  condition  of  affording  him 
transportation. 

Appeal  from  District  Oourt,  Tarrant  Ooon- 
t7;  M.  B.  Smltb,  Judge. 

Action  by  H.  S.  Fenwlck  and  anothw 
against  the  Texas  &  Padflc  Railway  Com- 
pany. From  a  jndsment  for  plalntlfts,  de- 
fendant vpeals.  AiUrmed. 

T.  J,  Fre^nan  and  Stanley,  Spoonts  ft 
Thompson,  for  appellant  Oarlock  &  Olllfla- 
pte,  for  appelleea. 

SPEEB,  J.  H.  B.  Fenwlck  and  Charlet 
Fenwick,  father  and  son,  prosecuted  thla  as 
a  consolidated  suit  against  the  Texas  &  Fa- 
dflc  Railway  Company  and  the  Crescent 
News  6s  Hot^  Company,  to  recover  damages 
for  an  injury  to  the  son  occasioned  by  the 
negligent  derailment  of  one  of  the  railroad 
company's  passenger  trains,  upon  which  he 
was  riding  as  a  newsboy.  The  railroad  com- 
pany defended  by  pleading  the  general  Is- 
sue, and  specially  the  release  embodied  In 
the  following  contracts,  Tlx.: 

"This  contract  made  this  18th  day  of  De- 
comber,  1901,  betwerai  the  Texas  &  Fadflc 
Railway  Company,  party  of  the  first  part  and 
the  Orescent  News  ft  Hotel  Company,  party 
of  the  second  part,  witnesseth:  That  the 
party  of  the  first  part  In  considwatlon  of  the 
BtipulatiODS  hereinafter  contained,  hereby 
grants  to  the  party  of  the  second  part  for  the 
term  of  one  year  the  exclusiTo  news  privl- 
I^e  of  tbe  Texas  ft  Faclflc  Railway,  begin- 
ning Jan.  Isi,  1902,  and  the  party  of  the  first 
part  agrees  to  transport  free  of  charge  on 
each  of  its  passenger  trains,  except  limited 
special  trains,  one  of  the  news  agents  of  the 
party  of  the  second  part  together  with  boxes 
containing  necessary  stocks  for  sale  upon  the 
train,  said  boxes  to  be  suitable  in  size  and 
shape,  not  to  exceed  fire  hundred  pounds  in 
weight,  and  to  be  transported  In  secood-class 
coach  of  said  train.  Sufficient  room  for  the 
disposal  of  said  boxes  of  stock  will  be  allow- 
ed by  train  employees  of  the  party  of  the 
first  part  Said  party  of  the  first  part  fur- 
ther agrees  to  transport  free  of  charge  In 
baggage  car  packages  of  supplies  intended 
excluelTely  for  the  use  of  the  party  of  the 
second  part,  and  Its  business  under  this 
agreement;  and  to  provide  annual  passes 
for  two  officials  of  the  party  of  the  second 
part  and  such  trip  passes  as  it  may  from 
time  to  time  have  occasion  to  send  over  the 
line  of  the  party  of  the  first  part  ezcluslTely 
on  Its  business  contemplated  under  this 
agreooent  The  party  of  the  second  part  In 
considenttibn  of  the  abore^ccantad  privUeget, 


hweby  agrees  to  pay  the  party  of  the  first 
part  the  sum  of  Twelve  Thousand  six  hun- 
dred dollars  per  annum,  to  be  paid  In  month- 
ly payments  of  one  thousand  and  fifty  dollars 
per  month,  during  the  term  of  this  agree- 
ment: said  sum  to  be  paid  to  the  Treasuro- 
of  tbe  Texas  ft  Fadflc  Railway  Company  at 
Dallas,  Texas,  by  the  party  of  the  second 
part  on  or  before  the  fifth  day  of  eadi  month, 
and  any  failure  or  refusal  on  the  part  of  the 
parly  of  the  second  part  to  make  any  pay- 
ment as  above  provided>  shall  at  the  option 
of  the  party  of  the  first  part  render  this 
agreement  void,  and  said  party  of  the  first 
part  may  refuse  to  permit  the  said  party  of 
the  second  part  to  further  enjoy  the  privi- 
leges above  granted.  Said  par^  of  the  sec- 
ond part  further  agrees  to  employ  as  its 
agents  on  the  trains  of  tbe  said  railway  p^- 
sons  of  suitable,  cleanly  and  respectable  ap- 
pearance, behavior  and  habits  and  to  uniform 
said  agents  and  to  require  that  each  and 
every  peteou  employed  by  it  under  this  pro- 
vision sign  a  release  for  all  claim  for  dam- 
ages for  personal  Injuries  received  In  any 
manner  while  upon  the  trains  or  premises 
vt  said  railway,  and  said  party  of  the  sec- 
ond part  further  agrees  to  protect  and  make 
good  to  the  party  of  the  first  part  any  claims 
for  damages  and  personal  Injuries  or  de- 
struction of  property  which  may  be  brought 
against  said  party  of  the  first  part  by  em- 
ployes or  officers  of  said  party  of  the  second 
part  during  the  continuance  of  this  agree- 
ment Said  party  of  the  second  part  further 
agrees  to  provide  for  sale  upon  the  passenger 
trains  of  said  railway  and  at  the  station  dur- 
ing the  time  the  train  stops,  newspapers, 
books,  periodicals,  stationery,  candles,  fruits, 
confections,  cigars  and  tobacco,  cake  and 
other  refreshments,  and  any  other  goods  and 
specialties  usually  sold  by  well-regulated 
news  companies  on  passenger  trains,  but  no 
obsc^e  or  objectionable  literature  of  any 
kind  shall  be  offered  for  sale  or  carried  on  the 
trains  by  the  agents  of  said  party  of  the 
second  part  &nd  all  goods  sold  or  offered  for 
Bale  under  this  agreement  shall  be  good  In 
quality  and  reasonable  In  price.  The  agentn 
and  employees  of  the  parties  of  the  second 
part  while  ui>on  the  trains  and  premises  of 
the  said  railway  shall  be  subject  to  the  train 
rules  of  the  party  of  the  first  part  and  for 
improper  behavior  while  upon  the  trains  of 
the  said  railway  may  be  summarily  dismiss- 
ed by  the  train  conductor,  and  shall  not  be 
again  employed  by  the  second  party  except 
by  consent  of  the  party  of  tbe  first  part. 
This  agreement  Is  conditioned  upon  the 
prompt  and  faithful  compliance  of  the  party 
of  tbe  second  part  with  all  the  stipulations 
contained  herein,  and  the  party  of  the  first 
part  may  at  Its  option  declare  it  void  for  any 
violation  of  its  pravlslons  by  the  party  of  tl>:' 
second  part,  upon  reasonable  notice  by  tin* 
par^  of  the  first  part 

"In  vrltness  whereof  the  partlos  hereto 
tiga  fibeir  namea  the  day  and  year  first  above 
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written.  The  Texas  &  Pacific  railway  Com- 
pany. By  [Signed]  L.  S.  Thome,  lat  Vice 
President  &  Genl.  Manager.  Tbe  Crescent 
News  &  Hotel  Company.  By  [Signed  Jfrtin 
H.  Coniff,  General  Manager. 

"Witness:  [EBgned]  O.  O.  Grow.  Bobort 
Strong." 

"Beleaae.  Whereas.  I,  Charles  S.  Fenwlcft, 
age  18  years,  have  been  employed  by  the 
Crescent  Kewa  and  Hotel  Company  as  News 
Agent,  X  hereby  agree  to  release  said  Ores- 
cent News  &  Hotel  Company  end  any  and 
all  railroad  companies  and  otber  corpora- 
tions or  persons  np<Mi  whose  roads,  stations, 
boats,  landings  or  trains  I  may  prosecute 
my  business  as  sncb  agent  from  any  and  all 
claims  for  damages  for  any  Injury  that  may 
be  done  me  from  any  cause  while  so  employ- 
ed, and  I  hereby  agree  not  to  claim  or  de- 
mand from  said  Orescent  News  ft  Hotti 
Company  or  other  corporation  or  person  npon 
whose  roads,  stations,  boats,  landings  or 
trains,  said  Crescent  News  ft  Hotel  Company 
taiay  transact  its  business  any  damages  or 
compensation  f<ff  any  Injury  I  may  Incnr 
wfaateTer,  while  prosecnttng  my  business  as 
said  agent  In  or  npon  tlie  said  roads,  sta* 
tlons,  boats,  landings  or  trains. 

"Signed  and  dated  at  F<Ht  Worth  in  tiie 
State  of  Texas  this  14th  Aaj  of  Jone,  1002. 
tSlgned]    Charles  S.  Fenwick. 

"In  the  presence  of  as  witnesses  [Signed] 
E.  C.  Patty,  H.  F.  Botto." 

"Belease.  Whereas,  Charles  Fenwick,  age 
18»  has  been  employed  by  the  Crescent  News 
ft  Hotel  Company  as  News  Agent:  Now, 
therefore,  I,  H.  S.  Fenwick,  his  father,  do 
hereby  give  my  consent  to  said  employment, 
and  by  these  presents  hereby  ratify  and  con- 
firm the  same,  and  do  hereby  release  and 
discharge  the  said  Crescent  News  &  Hotel 
Company  for  all  claims  I  have  for  his  serr- 
ices  during  the  time  he  may  be  employed, 
and  the  said  Crescent  News  ft  Hotel  Com- 
pany Is  authorized  and  empowered  to  make 
payment  of  all  sums  due  the  said  Charles  8. 
Fenwick  for  Ills  services  to  the  said  Charles 
S.  Fenwick,  and  his  receipt  therefor  shall  be 
deemed  a  full  satisfaction  thereof  as  against 
all  parties.  And  in  cdnslderatlon  of  said 
employment  and  One  Dollar  to  me  In  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  do  bweby  release  from  all  claims, 
demands,  actions  and  causes  of  action  which 
might  arise  by  reason  of  any  Injury  to  the 
person  or  property  of  the  said  Charles  S. 
Fenwick  the  said  Crescent  News  ft  Hotel 
Company  and  any  and  all  railroad  companies 
or  other  corporations  or  persons  npon  whose 
roads,  stations,  boats,  landings  or  trains  the 
said  Ctiarles  8.  Fenwick  may  proserjte  bis 
business. 

"Witness  our  hands  this  13th  day  ot  June, 
1902,  at  Decatur,  Wise  county.  Texas.  [Sign- 
ed]  H.  S.  Fenwick. 
"Witness:    [Signed]   C.  H.  Knox.** 
This  contract  of  release  la  attacked  by  ap- 
pellee  as  bdng  rold  ftw  tbe  reason  that  It 


contravenes  public  policy,  and  la  fnrthn  con 
tended  to  be  not  binding  on  tbe  aon  be- 
cause of  his  minority. 

There  was  a  trial,  and  verdict  against  the 
railroad  company  in  fftvor  of  Charles  for  91,- 
600.  and  in  favor  of  H.  S.  Fenwick  for  $500, 
and  a  verdict  In  favor  of  the  News  ft  Hotel 
Oompany. 

The  charge  of  tbe  court  is  not  subject  to 
the  objections  urged  In  the  first  and  aecood 
assignments  of  error,  and  the  only  qnesitlon 
we  deem  it  necessary  to  discuss  is  the  valid- 
ity or  invalldl^  of  the  contract  exempting 
appellant  from  liability. 

It  is  conceded  by  appellant  tliat  titie  law- 
books are  full  of  dedslons  that  a  comnun 
carrier  cannot  contract  against  Its  own  Di- 
ligence, and  that  socta  Is  the  law;  bat  It  is 
contended,  and  wltii  apparent  reason,  tiiat 
the  relation  of  common  carrier  and  passenger 
does  not  exist  where  the  railroad  company 
undertakes  to  transport  a  perwm  nsdo-  tlie 
circumstances  here  shown.  It  1»  atgoed 
that,  "where  a  railroad  company  undertakes 
to  do  tliat  about  which  the  duties  of  a  com- 
mon carrier  are  not  concerned,  a  different 
question  arises,  and  In  such  Instances  the 
rules  of  private  contracts,  govern.'*  To  this 
last  proposition  we  may,  for  tbe  pnixmees  of 
this  opinion,  assent;  but  this  only  postpones 
tbe  real  question  in  the  case,  which  is,  did 
tbe  railway  company,  In  its  dealing  with  ap- 
pellee, occupy  toward  him  the  relation  of 
common  carrier?  That  it  did  not.  we  are 
cited  to  tbe  reasoning  of  tbe  United  States 
Supreme  Court  In  Baltimore  ft  O.  S.  W.  By. 
Co.  V.  Volght  176  U.  S.  4»8,  20  S.  Ct  385.  44 
li.  Ed.  500.  and  the  line  of  cases  Ibere  ap- 
proved. In  that  case  Volght  was  an  express 
messenger  In  the  employ  of  an  eqiress  com- 
pany, and  was  riding  in  a  railway  car  set 
apart  for  carrying  express  matter.  He  was 
Injured  through  the  negligence  of  the  rail- 
way company,  but  was  denied  a  recovery  be- 
cause  of  a  contract  of  release  sulntantlally 
the  same  as  tbe  one  here  pleaded.  To  tbe 
same  effect  are  most  of  the  cases  in  tbe  Unit- 
ed States  where  the  qnestlon  has  been  un- 
der consideration,  and,  were  we  to  be  gov- 
erned by  mere  numerical  strengtb  of  ded- 
slons, or  even  tlie  weight  of  authority  dse- 
wbere,  we  would  undoubtedly .  uphold  the 
right  to  make  the  contract  In  this  case,  bat 
we  are  unwilling  to  aid  in  committing  this 
state  to  such  a  doctrine.  We  are  also  cited 
to  the  decision  of  our  own  Supreme  Court  in 
Missouri,  K.  ft  T.  By.  Co.  v.  Carter,  9B  Tex. 
461,  68  S.  W.  169.  in  which  It  was  htid  that 
a  railroad  company  could  lawfully  contract 
for  immunity  against  tbe  negligence  of  its 
servants  In  communicating  fire  to  pruptxty 
adjacent  to  Its  right  of  way.  This  may  be 
so.  We  have  no  war  to  make  upon  that 
holding,  but  do  not  think  it  conclnslve  npon 
the  question  here  presented.  And  it  may  be 
true,  as  evidenced  by  the  quotations  In  the 
Carter  Case  from  the  line  of  deci8l<ni8  above 
referred  to,  that  our  Supreme  Oonrt  hVPwnH 
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tbe  doctrine  that  a  railroad  could  enter  Into 
a  contract  of  carriage  as  a  private  carrier  In 
this  state  In  anch  way  as  to  exempt  it  from 
tbfl  results  of  Its  own  negligence,  but  we 
will  not  attribute  such  an  intention  to  them  In 
the  decision  of  that  case.  The  gist  of  the  rea- 
soning in  those  cases  which  i^hold  such  con- 
tracts is  that  tbe  railroad  company,  In  doing 
that  which  under  the  law  it  is  not  its  business 
to  do  as  a  common  carrier,  has  the  right  to 
act  In  the  capacity  of  a  private  carrier,  and 
to  Impose  immunity  from  liability  for  negli- 
gence, as'  a  conditloit  precedent  to  its  enga- 
ging In  such  nndertaklng.  Baltimore  &  O.  S. 
W.  Ry.  Co.  T.  Volght,  supra;  Railway  t.  Ma- 
honey,  148  Ind.  196,  46  N.  a  917,  47  N.  B. 
464,  40  L.  R.  A.  101,  62  Am.  St  Rep.  B03; 
Railway  t.  Keefer,  146  Ind,  21,  44  N.  E.  796, 
38  L.  R.  A.  93,  58  Am.  St  Rep.  S48;  Bates  t. 
RaUway,  147  Mass.  265.  17  N.  E.  633;  Rob- 
ertson T.  Railway,  166  Mass.  525,  31  N.  E. 
650,  32  Am.  St  R^.  482;  Orlswold  r.  Rail- 
way, 53  Conn.  871,  4  Atl.  261;  Coup  t.  Rail- 
way, 56  Mich.  Ill,  22  N.  W.  215,  56  Am.  Rep. 
374;  Railway  v.  Lockwood.  17  Wall.  357,  21 
U  Ed.  627.  But  with  us,  can  a  railway  com- 
pany In  any  case  constitute  itself  a  private 
carrier  of  persons  or  property?  By  tbe  terms 
of  tbe  Constitntlon  of  this  state,  railroads  are 
declared  to  be  ''public  highways,"  and  all 
railroad  companies  "common  carriers." 
Const  art  10,  t  2.  By  statute  It  is  provided 
that  "the  dntles  and  liabilities  of  carriers 
In  this  state  shall  be  the  same  as  are  pre- 
scribed by  the  common  law,"  and  that  they 
"shall  not  Umlt  or  restrict  their  liability  as  It 
exists  at  common  taw,  by  any  general  or  spe- 
cial notice;  or  by  inserting  exceptions  In  the 
bill  of  lading  or  memorandum  given  upon 
tbe  receipt  of  the  goods  for  transportation, 
or  in  any  other  manner  whatever,  and  no 
special  agi^ment  made  in  contravention  of 
the  foregoing  provisions  of  this  article  shall 
be  valid."  Sayles*  Ann.  Civ.  8t  1897,  arts. 
319,  320.  It  Is  the  business  of  a  common 
carrier  to  carry  persons  and  property  for 
hire.  If  It  undertakes  to  transport  a  person, 
the  relation  of  carrier  and  passoiger  exists 
between  them.  It  is  said  in  Gulf,  C.  ft  S.  F. 
Ry.  Co.  T.  Wilson,  79  Tei.  875,  16  S.  W.  280; 
11  L.  R.  A.  486,  23  Am.  3t  Rep.  345,  that 
"essentially  tbe  relation  of  carrier  and  pas- 
senger exists  in  every  case  In  which  the  car^ 
rler  receives  and  agrees  to  transport  another 
not  in  Its  employment  whether  this  be  by 
contract  between  them,  or  between  the  car- 
rier and  some  other  person  In  whose  employ- 
ment the  person  to  be  carried  Is,  for  thQ  pur^ 
pose  of  transacting  on  the  train  the  business 
of  his  employer,  as  in  case  of  mall  agents,  ex- 
press agents  or  messengers,  and  others  hav- 
ing dnties  to  their  employers  to  perform 
wbldi  can  be  performed  only  by  such  person 
traveling  on  railway  trains  or  other  public 
conveyances.  Whether  the  public  carrier  of 
passengers  receives  an  agreed  compensation 
for  the  transportation  of  such  persons,  is 
compensataA  tUflreCor  by  tiie  charge  for  flift 


car,  or  for  transportation  of  the  property  of 
which  the  person  to  be  carried  has  charge, 
or  receives  no  compensation  whatever  for 
the  carriage  of  sn'ch  a  person,  la  a  matter  of 
no  importance.  It  Is  enough  that  be  is  law- 
fully on  the  car,  and  entitled  to  transporta- 
tion, to  give  him  the  character  of  passenger, 
and  to  entitle  him  to  recover  for  an  Injury 
resulting  from  the  negligence  of  the  carrier 
or  Its  servants,  tf  this  occnrs  without  fault 
on  his  part"  That  was  the  case  of  a  mail 
agent  riding  In  a  mall  car,  which  was  shown 
to  be  more  dangerous  than  the  ordinary  pas- 
senger coaches.  Accordingly  it  Is  held  that 
persons  riding  on  free  passes  or  drovers* 
passes  are  passengers,  and,  too,  whether  tbey 
ride  on  passenger  trains  or  on  freight  trains. 
In  all  such  cases  the  carrying  company  owes 
the  passenger  the  duty  of  exercising  the 
highest  degree  of  care  for  his  safety.  Rail- 
way V.  McGown,  65  Tex.  648;  Railway  v. 
Flood  (Civ.  App.)  70  8.  W.  881,  6  Tex.  Ct. 
Rep.  925;  Railway  v.  Ivy,  71  Tex.  409,  9  S. 
W.  846,  1  li.  R.  A.  500,  10  Am.  St  Rep.  758; 
Railway  v.  Rogers,  21  Tex.  Civ.  App.  605,  53 
S.  W.  366;  Harden  v.  Railway  (Civ.  App.)  77 
8.  W.  431,  8  Tex.  Ct.  Rep.  714.  Now,  It  will 
not  do  to  say  that  because  the  railroad  com- 
pany Is  under  no  legal  obligation— not  its 
business— as  a  common  carrier,  to  transport 
a  person  at  a  reduced  rate  of  fore,  or  with- 
out compensation,  or  to  transport  him  In  an 
unusual  way  or  at  an  Irregular  hour,  It  there- 
fore may  undertake  snch  transportation  as  a 
private  carrier  upon  terms  of  liability  of  Its 
own  making.  If  it  undertakes  the  trani^or- 
tatlon  at  all,  It  does  it  In  the  capacity  of  a 
common  carrier.  It  is  a  matter  of  no  con- 
cern that  the  passenger  is  carried  under  n 
different  contract  than  that  upon  wblcb  pas- 
sengers are  usually  carried,  or  tbat  he  re- 
mains continuously  upon  the  company's 
trains,  or  thereon  transacts  a  business  with 
its  passengers.  Even  if  the  Volght  Case  and 
the  other  express  messenger  cases  dted 
above  are  correctly  decided.  It  does  not  fol- 
low at  all  that  such  holding  would  be  proper 
In  this  state,  under  the  policy  of  our  laws 
to  treat  railroad  companies  as  common  car- 
riers only.  By  express  statute  railroad  com- 
panies are  made.  In  effect  common  carriers 
of  express  companies,  their  agents,  and  mer- 
chandise. Sayles'  Ann.  Civ.  St.  1897,  art. 
4640.  So  that  the  reason  which  underlies  the 
decision  in  those  cases  (1.  e.,  that  the  nil- 
road  companies,  when  tran^ortlng  the  mer- 
chandlse  and  servants  of  express  companies, 
isre  not  doing  so  as  common  carriers)  does 
not  exist  with  us. 

The  undoubted  policy  of  our  law,  eviden- 
ced not  alone  by  the  express  terms  of  the  or- 
ganic and  legislative  enactments,  but  by  tbe 
judicial  Interpretations  thereof.  Is  to  regard 
railroad  companies,  in  their  relation  to  per- 
sons and  property  being  transported  upon 
their  trains,  as  common  carriers  of  the  same. 
If  this  conclusion  Is  correct  then  it  cannot 
be  denied  that  the  eompuiy  In  tlili  Instance 
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bad  no  power  to  contract  as  It  did  with  re- 
erence  to  tbe  transportation  of  tbis  newsboy. 
It  Is  all  Teiy  nice  to  uphold  the  principle  of 
freedom  of  contract,  but  when  that  freedom 
InTOlres  the  privilege  of  negligently  causing 
the  death  of  a  passenger  by  a  common  car- 
rier, all  the  authorltlea  agree  that  such  con- 
tract is  reprobated  by  the  law.  Railway  t, 
McGown,  supra;  Railway  t.  Iry,  aupra;  Rail- 
way r.  Flood,  supra;  Railway  t.  Rogers, 
supra;  Mexican  N.  R.  Co.  t.  Jackson,  118 
Fed.  649,  S5  C.  a  A.  315;  Starr  t.  Railway 
(Minu.)  68  N.  W.  688;  Jonea  t.  Railway  (Mo.) 
28  8.  W.  888;26UB.A.718;4B  Am.  St 
Rep.  B14. 

Finding  no  error  In  the  proceedings  of  the 
district  court;  its  Judgment  la  In  all  things 
affirmed. 


BTANDEFEB  T.  AULTMAK  *  TATLOB 
SIAOHINBRT  CX>.* 

(Court  Qt  OMl  Appeals  of  Texas.    Jan.  2, 

1901.) 

SALKS-MACHINBRY— WARRANTlBa  -  BREACH- 
JUDGMENTS  —  CONCLUSITBNBSS  —  BVIDSNCB 
—ADMISSIONS  BT  AQBNT-GODRTBWURISDIO- 
TION-^AMOUNT  ZH  OONTROVBRflT— l>BTBIUU- 

NATION. 

1.  Where  a  contract  for  the  sale  of  threahlng 
madiinexy  reauired  the  seller  to  send  an  ex- 
pert to  pat  the-  machinery  In  operation,  and 
the  sellers  general  state  agent  and  manager 
was  sent,  and,  after  making  an  ineffectnal  ef- 
fort to  make  the  machinery  operate  properly, 
he  admitted  that  It  was  a  worthless  outfit,  and 
was  not  the  machinery  he  bad  represented  it  to 
be  to  the  boyer,  nor  the  machinery  ordered,  but 
that  the  macbinov  plaintiff  had  ordered  was 
torn  up  In  a  railroad  wreck,  etc-  such  ad- 
missions were  admissible  against  the  seller  in 
an  action  by  the  bnyer  for  breach  of  warranty. 

2.  Where  plaintiff  in  an  action  for  breadi 
of  warrantr  In  a  sale  of  thresbiug  machinery 
had  worked  around  threshers  for  30  years,  and 
had  mn  other  threshes  for  17  years,  and  was 
familiar  with  their  op«vtiou,  be  was  compe- 
tent to  testify  as  an  expert  that  the  machinery 
in  Question  was  old  and  worn  out  when  de- 
Urered. 

8.  Where  plaintiff  was  qualified  to  testify  as 
an  expert,  the  fact  that  he  was  a  party  to  tiie 
suit  and  iuterested  in  the  erent  tiuraot  did 

not  disqualify  blm. 

4.  Where,  in  an  action  for  breach  of  war- 
ranty in  the  sale  of  threshing  machinery,  plain- 
tiff pleaded  and  relied  on  the  written  contract 
executed  between  himeelf  and  defendant,  plain- 
tiff was  properly  confined  by  the  court  to  the 
warranties  contained  in  such  contract. 

5.  Wbere  the  seller  of  threshing  machinery 
obtained  a  judgment  of  foredosore  against 
plalntifl  on  the  notes  given  for  the  purchase 
money  thereof,  such  judgment,  though  a  liar 
to  plaintlfTs  r^^t  to  rescind  the  contract,  was 
not  a  bar  to  tAalntUTs  action  for  Imadi  of 
warranty. 

9.  Whether  the  amount  tn  etrntroTersgr  b 
wltliin  the  jurisdiction  of  the  eountr  court  to 
to  be  determined  by  the  amount  put  in  con* 
trOTeray  hj  the  plalntiif. 

Appeal  from  Bosque  (Somttj  Court;  B.  J. 
Word.  Judge. 

Action  by  John  W.  Standefer  against  tbe 
Aultman  &  Taylor  Machinery  Company. 

•Rehsarlng  denied  FMraary  f»  mi. 


From  a  Judgment  In  favor  of  defjendant. 
plaintiff  appeals.  Reversed. 

H.  S.  Dlllaid  and  Bobertaoa  ft  Robertson, 
for  appellant  N.  J.  Wade  and.Burcaaa  * 
Burgess,  for  appellee. 

SPBSU,  J.  Appellant  bought  from  aroc^ 
lee  certain  threshing  macldnery,  and  Insti- 
tuted thla  suit  to  recover  damages  for  an 
alleged  breach  of  warranty  of  tbe  same.  It 
appears  from  appellanfe  first  bill  of  excep- 
tions that  while  be  was  upon  tbe  witness 
stand  testifying  In  his  own  bdialt  be  of- 
fered to  testify  that  J.  W.  Brown,  the  state 
agent  and  manager  in  Texas  for  snwUe^ 
came  to  Bosque  county,  and,  attw  mwiHtig  » 
Ineffectnal  effort  to  make  the  madilneiy  op- 
emte  propa4y,  admitted  to  witness  tbat  "tbe 
thing  wasn't  any  good,  and  was  a  worthteH 
ontttti  that  it  was  a  hnrrledmp  Job,  and  wtt 
not  the  machinery  be  had  represented  It  to 
l>e  to  plaintiff;  and  that  It  was  not  tbe  ma^ 
diinery  irialntlff  ordwed,  bat  that  tbe  ma- 
chlnery  plaintiff  bad  ordered  was  torn  up  on 
the  road  In  a  railroad  wiedL"  This  testi- 
mony was  exdnded  upon  the  objection  ttiat 
it  was  "hearsay,  and  tbe  dedaratltnis  ot  said 
Brown  are  not  Undlng  on  tbe  defradant,  the 
same  appearing  to  have  been  made  by  said 
Brown  after  the  signing  of  tbe  order  for  the 
machinery."  Thla  roUng  was  error.  Not 
only  was  Brown  shown  to  have  been  tbe  gen- 
eral state  agent  and  manager  for  appellee-^ 
alter  ^o— In  tbto  state,  bnt  the  admission 
was  made  at  a  time  when  the  transactlCT 
between  the  parttes  was  still  prading.  The 
transaction  in  part  was  contemporaneoos  with 
the  admission.  The  contract  of  pnzdisse  and 
sale  contemplated  tbat  the  appellee  should, 
in  case  of  necessl^.  send  an  expert  to  set 
tiie  machinery  In  operatkm.  Thto  it  had  been 
called  npon  to  do,  and  wss  in  the  act  of  do- 
ing, when  the  admission  was  made.  Brown, 
tbe  agent,  was  engaged  at  the  time  In  an 
act  In  furtherance  of  the  transaction  coi^ 
coming  which  he  spoke,  and  bis  statements 
should  have  been  admitted.  Cooper  Grocery 
Company  r.  Brltton,  74  8.  W.  81,  7  Tex.  Ct 
Rep.  408. 

The  same  witness  offered  to  testify  tbat 
the  madilnery  in  question  was  worn  out  and 
old  when  he  got  it  Thin,  too,  was  exduit 
ed  as  the  opinion  of  the  witness.  The  tes- 
timony had  shown  tliat  appellant  had  been 
farming  for  about  80  years,  and  tbat  during 
that  time  be  bad  worked  around  tbreaher^ 
and  that  be  had  run  a  horse-power  thresher 
for  10  yean  In  McLennan  county,  and  as- 
ottier  for  7  yean  In  Bosque  county,  and  that 
be  was  familiar  wUb  the  working  of  tbre^ 
era,  and  the  manner  of  i^^tlng  tbem;  that 
he  liad  never  run  a  steam  tbresber;  bnt  tbat, 
so  tar  as  the  threstien  are  concerned,  it  did 
not  make  any  difference  whether  the  power 
was  horse  or  steam;  tbat  tbe  machine  or 
separator  worked  the  same,  and  that  the 
only  diffoenoe  was  that  steam  tbresben  ran 
at  a  Ugbw  veed,  but  tbat  Ow  sepsxator  and 
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Its  attadimentB  worked  tbe  same  wltb  both 
powenr.  TMa,  we  think,  qoaUfled  the  wit- 
ne»  to  give  his  opinion  In  the  partlcalaTa 
ahoat  which  he  offered  to  testify.  Interest 
does  not  disqualify  one  to  testify  as  an  ex- 
pert, as  appellee  saggests. 

In  confining  appellant  to  the  warranUes 
contained  In  the  written  contract  or  order, 
the  court  committed  no  error,  since  this  was 
the  contract  pleaded  and  relied  on.  The 
Judgment  of  foreclosure  obtained  by  appellee 
against  appellant  on  the  notes  glveti  for  the 
purchase  money  of  the  thresher  would  oper- 
ate as  a  bar  of  his  right  to  a  rescission,  but 
not  of  hla  remedy  for  a  breach  of  warranty. 
Bingham  t.  Kearney  (Cat)  68  Pac.  697. 
It  would  seem,  however,  that,  if  appellant 
contracted  to  pay  the  fl46  freight— same  to 
be  credited  on  his  purchase  money  notes— 
that  this  Item  Is  necessarily  concluded  by  the 
former  judgment.  He  already  has,  or  must 
be  held  to  have,  this  credit  W.  O.  Belcher 
Land  Mortgage  Company  t.  Norrls  (not  yet 
officially  reported)  78  S.  W.  390. 

Tbe  evidence  tends  to  show  a  waiver  upon 
the  part  of  the  company  of  tbe  requirements 
concerning  notice  and  use  and  redelivery  of 
tbe  defective  machinery,  and  these  questions, 
or  such  of  them  as  were  pleaded,  should  have 
been  submitted  to  tbe  Jury. 

The  amount  put  In  controversy  by  plaintiff 
was  within  the  Jurisdiction  of  tbe  court 
His  version,  and  not  that  of  appellee,  of  tbe 
0  mount  due  upon  the  Dallas  county  Judg- 
ment will  control  In  this  respect  So  that 
tf  the  amount  of  the  Judgment  viz.,  f27&, 
be  added  to  tbe  Items  sued  for,  tbe  amount 
Is  less  than  $1,000.  That  appellee  alleges 
the  amount  of  the  Judgment  to  be  more  than 
91,000  cannot  alter  the  rule. 

The  Judgment  is  reversed*  and  the  cause 
remanded  for  another  trlaL 


ST.  LOmS,  L  H.  &  S.  BT.  00.  T. 

CARLISLE.* 

(Oonrt  tt  Civil  Appeals  of  Tszaa.    Jan.  16, 

1004.) 

CABHIHRS— CATTLB-TBANSP0BTATION-DHU.T 
— DBFECTIVB  CARS-FOOD  AND  REST— FED- 
BRAL  STATUTB  —  BVIDBNCB  —  NBOLIOENCB— 
ADMISSIONS  OF  AOBNT— ISSUKB-SUBMISSION. 

1.  Whm,  in  an  action  for  damagu  to  beef 
cattle  by  delay  and  rouj^  handUne  -ln  transit, 
there  was  no  evidence  showing  the  authority 
of  the  condactor  of  the  train  to  bind  the  com- 
pany by  his  declaratious  constitating  admis- 
•ions  of  negUgence,  and  audi  admissions  were 
not  made  wiu  re^rd  to  any  matter  In  which 
the  eondactor  was  employed  to  represeot  the 
oompany,  they  were  InadmlBsible  against  It 

2.  Wher&  In  an  action  against  a  carrier  for 
injuries  to  beef  cattle  by  delay  and  rough  hand- 
ling, there  was  neither  pleading  nor  evidence 
raising  an  Issue  that  the  damage  was  occa- 
sioned by  defendant's  tracks  being  ont  of  repair, 
t  was  error  to  submit  such  issae  to  the  Jury. 

3.  In  an  action  for  injories  to  beef  cattle 
from  delay  In  transportation  the  time  neeessa- 

•RAAarlns  d«aM  Fsbroary  I,  IMM. 

1  S.  8m  Carriers,  voL  t,  Cmt.  JMg.  |  m. 


rily  lost  In  stopping  the  cattie  tor  food  and 
rest  under  a  federal  statute  should  not  be 
Indnded  la  the  jtttj*a  oompntation  of  negUgent 
delay. 

4.  Where  defendant  accepted  a  defective  cat- 
tle car  from  a  connecting  carrier,  and  oudertook 
to  transport  tbe  cattle  tner^,  it  was  liable  for 
damages  caused  to  the  cattle  lewn  delay  caused 
by  the  detects  la  tiu  ear. 

Appeal  fnmi  Mitchell  Comity  Oonrt;  W.  B. 
Oockett;  Judges 

Action  by  John  Oarilsle  against  the  8t 
Lonl^  licm  Mountain  ft  Sonthem  Railway 
Oompany  and  anottiOT.  From  a  Judgment  Id 
ftiTor  of  i^alntlfl,  defendant  8t  Louis,  Iron 
Hountatn  &  Sonthem  Ballway  Company  ap* 
peals.  Reversed. 

Henry  &  Henry,  for  appellant  Ben  Ban- 
dais  and  IL  W.  Bounds,  for  appellee: 

SPESR,  J.  John  Carlisle  sued  the  Texas 
&  Paclflc  Railway  Company  and  tbe  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany In  the  county  court  of  autchell  county, 
and  recovered  Judgment,  for  damages  to  a 
shipment  of  beef  cattle  Intended  for  market 
upon  an  allegation  of  rough  handling  and 
delay.  The  latter  company  alone  appeals. 

The  first  assignment  of  error  Is  overruled 
for  the  reasons  given  in  St  Lonis,  Iron  Moun- 
tain &  Southern  Ry.  Co.  t.  White,  76  8.  W. 
947,  8  Tel.  Ct  Rep.  517. 

The  second  and  third  assignments  are  sus- 
tained. In  the  absence  of  evidence  showing 
the  authority  of  tbe  conductor  to  bind  tbe 
company  by  bis  declarations  in  tbe  way  of 
admlsalons  of  negligence,  we  must  bold  that 
proof  of  such  statements  Is  inadmissible. 
The  general  role  is  that  before  the  admis- 
sions of  one  person  are  admissible  In  evidence 
against  another,  it  must  appear  that  such 
person  had  authority  to  speak  for  the  other 
concerning  such  matter.  This  may  appear, 
of  course,  in  many  ways,  but  It  must  in  some 
way  appear.  Here  It  In  no  way  appears  that 
the  delay  to  which  the  conductor's  statements 
related  was  In  any  manner  due  to  the  fault 
of  such  conductor,  or  that  tbe  schedule  of 
the  train  was  In  any  manner  under  his  con- 
trol. In  other  words,  the  admissions  seem 
to  be  concerning  a  matter  in  which  he  la  not 
shown  to  represent  the  company  by  which 
he  is  employed.  We  are  cited  to  no  case 
holding  such  declarations  of  a  third  person 
admissible  In  evidence.  Tbe  qnestiott  of  tbe 
admissibility  of  the  statemente  of  the  agent 
having  authority  to  bind  his  principal  has 
recently  been  considered  by  us  In  Cooper 
aroc«:  Co.  v.  Britton,  74  S.  W.  91,  7  Tex.  Ct. 
Rep.  408,  and  In  Standefer  t.  Aultman  A 
Taylor  Mach  Co.  (not  yet  officially  reported) 
78  S.  W.  552. 

It  is  also  urged  that  the  trial  court  erred 
In  submitting  to  tbe  Jury  to  determine  the 
Question  of  damages  arising  from  tbe  tracks 
of  the  appellant  being  out  of  repair,  in  that 
there  was  neither  pleading  nor  evidence  to 
Jnstify  the  submlaslon  of  such  an  Issue.  This 
Mlgnment  must  also  be  sustained  the 
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eroimds  urged.  The  error  appears  to  haTe 
crept  ia  In  ooDDoctlon  with  such  a  charge  as 
to  ttie  otlier  defendant  In  tbe  case  where  the 
same  may  JuLve  been  applicable  and  neces- 
sary. 

Upon  another  trial  the  Jary  should  not  be 
allowed  to  include  in  their  computation  of 
negligent  delay  tbe  time  necessarily  lost  In 
stopping  the  cattle  for  food  and  rest  under 
the  federal  statute,  as  seems  to  bave  been 
done  upon  this  trial. 

Appellant  asks  us  to  bold  that  tbe  Texas 
&  Pacific  Company  alone  wonid  be  liable  for 
the  special  damages  to  that  car  of  cattle 
which  was  delayed  by  appellant  at  Poplar 
Blufl  on  account  of  defects  in  the  car,  which 
defects  existed  at  the  time  the  same  was 
turned  oyer  by  the  Texas  &  Pacific  Com- 
pany to  It  at  Texarkana,  and  which  defects 
were  such  that  It  could  not  reasonably  be 
expected  to  make  tbe  trip  from  Texarkana 
to  St.  Louis,  the  place  of  destination.  But 
we  think,  when  It  received  the  car  from  the 
first  carrier,  and  undertook  to  transport  the 
cattle  In  It,  appellant  thereby  made  It  a 
part  of  its  own  agency  and  means  of  trans- 
porting appellee's  cattle,  and  is  liable  pre- 
cisely the  same  as  though  sncb  car  'fras  its  i 
own.  Wllllngford  t.  Columbia  ft  G.  R.  Co.. 
26  S.  G.  2S8,  2  S.  E.  19. 

Other  assignments  not  discussed  are  over- 
ruled. 

Judgment  reversed,  and  cause  remanded. 


DATIS  et  al.  r.  GULP  eC  at* 
(Conrt  of  CItII  Appeals  of  Texas.    Dee.  19, 

1903.) 

FRAODULBNT  CONTBTANCES-CREDITOItS. 

1.  A  deed  from  an  ioBolvent  vendor,  witliont 
■  valnable  considtfstion,  executed  under  such 
drenmstancea  as  to  charge  flw  vendee  with 
notice,  may  be  set  aside  at  suit  of  creditors. 

2.  A  deed  from  an  iusoWent  vendor,  executed 
with  the  intent  of  defrauding  hi*  creditors,  un- 
der such  circumstances  as  to  charge  the  ven- 
dee with  notice,  may  be  set  aside  at  suit  of 
creditore;  though  for  a  valoable  consIderati<HL 

Appeal  from  District  Court,  Bastrop  Coun- 
ty; Ed.  R.  Sinks,  Judge. 

Actfam  by  Nelson  Davis  and  otben  against 
J.  H.  Gulp  and  othen.  From  a  Judgment 
for  defendants,  plaintitts  appeaL  Bevwsed. 

J.  B.  Price  and  Flset,  Miller  ft  McClendon, 
for  appellants.  J.  E.  B.  UUrd  and  Fowler 
ft  Fowler*  for  aroellee. 

FISHER.  G.  J.  We  construe  the  appel- 
lants' petition  to  attack  the  deed  from  James 
H.  Culp  to  John  F.  Gulp  not  only  on  the 
ground  that  it  was  simulated  and  without 
consideration,  but  also  that  it  was  executed 

•RoboartDC  SmM  Febmuy  10,  U«4. 
1 2.  See  FraoOnlent  CoBTeysncM,  voL  H  Ont 
Dig.  S  498. 


in  fraud  of  tbe  plalntUts  and  otber  creditors 
of  James  H.  Gulp;  and  there  Is  some  evidence 
In  the  record  which  has  a  tendency  to  sup- 
port tbese  averments.  We  are  Inclined  to 
the  opinion  that  tbe  charges  of  the  court  as 
complained  of  In  the  first  and  second  as- 
signments of  error  were  erroneous.  The 
charge  complained  of  in  the  first  assignment 
of  error  Instructs  the  Jury  that  they  conld 
find  for  plaintiffs  if  the  deed  was  executed 
without  a  valuable  consideration,  and  was 
a  simulated  transaction  for  a  frandnlent  pnr- 
pose.  The  concurrence  of  both  of  these  con- 
ditions was  not  necessary  to  be  shown  In 
order  to  entitle  the  plaintiff  to  recover.  If 
the  deed  was  without  a  valuable  considera- 
tion, and  the  vendor  was  Insolvent,  or  was 
executed  for  the  fraudulent  purpose  of  de- 
feating the  claims  of  tbe  plaintiff  and  otber 
creditors,  and  tbe  circumstances  were  such 
as  to  charge  the  purchaser  with  notice  of 
such  Intent,  the  plaintiff  would  be  entitled  to 
recover  upon  proof  of  either  of  sncb  facts. 
The  charge  complained  of  In  the  second  as- 
signment of  error  Is  as  follows:  "If.  on  the 
other  band,  yon  believe  from  the  evidence 
that  said  James  Henry  Gulp  executed  said 
deed  to  John  F.  Gulp  for  a  valuable  consid- 
eration to  him  paid  by  said  John  F.  Gulp, 
then  you  will  find  for  tbe  defendants."  This 
authorizes  a  recovery  by  the  appellee  John 
P.  Gulp  upon  tbe  mere  proof  of  tbe  fact  that 
a  valuable  consideration  was  paid  for  the 
property  In  question.  If  this  was  true,  and 
such  conveyance  was  excnted  by  James  Hen- 
ry Culp  for  the  purpose  and  with  the  inten- 
tion of  defrauding  his -creditors,  and  the  cir- 
cumstances were  such  as  to  Indicate  a  knowl- 
edge of  such  Intent  and  purpose  on  the  part 
of  the  vendee,  the  plaintiffs  would  be  enti- 
tled to  recover,  although  a  valuable  consid- 
eration was  paid.  This  last  charge,  in  ^im- 
Inatlng  this  feature  of  the  case,  ia  posItlTe 
error,  as  Is  indicated  by  the  ruling  of  tbe 
conrt  In  Scott  v.  Railway  Co.,  93  Tex.  ^ 
57  S.  W.  801,  which,  by  analogy.  Is  in  point 

Appellees  insist  that  the  Judgment  should 
be  affirmed  on  the  ground  that  the  undisput- 
ed evidence  shows  that  the  plaintiffs*  cause 
of  action  was  barred  1^  tbe  flve-yeara  stat- 
ute of  limitation  and  for  this  reason  they 
should  not  be  permitted  to  complain  of  the 
charge  of  the  court  Tbe  question  of  limita- 
tion was  not  submitted  to  and  passed  upon 
by  the  Jnry,  and  we  express  no  opinion  as  to 
the  facta,  except  to  say  that  tbe  evidence  is 
not  of  such  a  conclusive  character  in  favor 
of  John  F.  Culp  upon  this  Issue  as  would 
entitle  him  to  a  peremptory  InstmcUon  la 
his  favor,  or  would  authorize  this  court  to 
reverse  and  render  if  judgment  bad  been 
against  appellees  in  this  issue. 

For  the  errors  pointed  out,  tbe  Jodgment 
is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 
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H0LLI8  T.  riNKS  et  aL* 

(Oomt  oC  CBtS  Appeals  ct  Texas.    Dee.  9, 
1808.) 

COUNTY  OOURTB  —  JURISDICTION  ~  SUITS  IN- 
VOLVINQ  LAND  TITL£>-CAKOIiU^- 
nOH  OS  N0TB8. 

1.  An  actloD  to  reeorer  the  purchase  money 
paid  for  land,  and  to  cancel  a  note  and  uu- 

paid  iadelitedness  ctmtrtcted  in  the  purchase^ 
bai>ed  on  fraudulent  representations  or  the  ven- 
dor In  Indudns  the  pnrcbase,  does  not  InvoWe 
the  title  to  land  directly,  but,  it  at  all  only 
incidentally,  and  Is  within  the  Jnrisdlctton  of 
the  Ci  iinty  court. 

2.  Tlie  cooQty  court  has  jurisdiction  to  cancel 
an  In'Vbtedness,  ertdeDced  by  note  secured  by 
a  Tender's  lien,  tba  amount  of  whldi  is  within 
its  jurisdiedra. 

Appeal  from  McLennftn  Otmatj  Oomt;  G. 
B.  Gerald,  Judge. 

Action  by  J.  W.  D.  Hollis  against  J.  H. 
Finks  and  others.  Prom  a  judgment  for  de- 
fendants, plaintiff  appeals.  ReTeraed. 

N.  B.  Williams  and  W.  H.  Forrester,  for 
appellant.  OlaA  &  Bollnger*  tor  vK>ello^ 

FISHBB,  O.  J.  This  Is  a  suit,  filed  In  the 
county  court  of  McLennan  connt7  hy  the  ap- 
pellant against  aniellees,  to  recover  the  sum 
of  I99J28,  yriXb  '6  per  cent  Interest  ftom  De- 
cember 1^  1900^  and  for  the  sum  <^  9103.60, 
with  6  per  cent  Intwest  from  Norembtt  5, 
iSOa.,  and  for  the  cancellation  of  a  note  or  in- 
debtedness In  the  sum  of  $70.65,  executed  hj 
appellant  to  appellees.  These  several  sums, 
together  wlUi  the  note,  were  the  purchase 
price  of  a  c«taln  tract  of  land  bought  b7  the 
a^llant  ftom  the  appellees. 

The  aroellanfs  eanse  of  action  Is  predicat- 
ed np<m  arermrats  to  the  effect  that  he  was 
misled  and  decelTcd,  and  thereby  Induced  to 
ptn^aiase  the  land  fkom  the  appellees,  by  rea- 
son of  certain  false  and  fnndulent  r^resen- 
tatirau  and  statements,  which  are  set  out  in 
ai^Ianl^s  petition.  The  note  that  Is  sought 
to  be  canceted,  it  seons,  also  retained  a  reo- 
dor'B  Uen  upon  ttie  land;  and  It  Is  in  ^ect 
alleged  that  the  appellees  had  no  title  to  con- 
T^,  but  that  the  appellant  was  Induced  to 
purdiase  by  reascm  of  false  and  frandulent 
r^ffesentatlcaia.  npon  whl<di  he  relied.  As 
stated  above,  this  Is  a  snit  to  recover  the  pur- 
chase money  paid  by  appellant  and  to  can- 
ael  the  note  and  Indebtedness  still  unpaid. 
The  county  court  dismissed  Uie  case  for  the 
want  Qt  JnrlBdlctl<ni,  either  iqHm  tb»  theory 
that  It  involved  the  title  to  land,  or  that  it 
was  necessary  to  enter  a  decree  canceling  ti- 
tle or  Uen  upon  land*  In  order  to  afford  the 
appelant  the  relief  prayed  for.  We  are  of 
the  iqilnlon  that  the  court  b^w  wred  in  de- 
clining to  entertain  Jnrisdlction.  The  title  to 
land  Is  not  directly,  but,  if  at  all,  only  ind- 
dmtally,  tatvf^ved.  PlatntUTs  cause  of  ac- 
tita  Is  for  numey  paid  to  and  received  by  the 
appellees  by  reason  of  the  fraud  peipetrated 
upon  the  appelUint  The  Indebtedness  evl- 
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denced  by  the  note  still  outstanding  coTild  be 
canceled  by  the  Judgment  of  the  county  court 
That  Indebtedness  is  predicated  npon  the 
same  fraud  that  induced  appellant  to  pay  out 
the  cash  sums. 

It  Is  not  necessary  for  us  to  decide  whether 
the  county  court  has  the  power  to  cancel  a 
vendor's  lien,  or  a  lien  upon  real  estate,  but 
we  are  of  the  opinion  that  It  has  the  authori- 
ty. If  the  amount  Is  within  its  Jurisdiction 
(which  Is  the  case  here),  to  cancel  an  indebt- 
edness, and  this  Is  the  relief  asked  by  the  ap- 
pellant so  far  as  the  unpaid  note  la  con- 
cerned. By  analogy,  the  principles  decided 
In  Mtxan  t.  Grove,  S9  Tex.  575,  Crawford  v. 
Sandridge,  75  Tei.  384, 12  S.  W.  853,  and  the 
City  of  Victoria  v.  Bchott  9  Tex.  Civ.  App. 
331,  29  8.  W.  6S1,  support  the  views  ax- 
pressed. 

Beversed  and  remanded. 


PABKZB  et  aL  T.  HALB.* 

(Court  of  Civil  Appeals  «C  Texas.    Dee.  9, 
1803.) 

KCSHPTiONS-OROPS— WRONOFUI.  UITT— DAH- 
AOBB—BVIDENCE— RIGHT  09  TEN- 
ANT TO  SUB. 

1.  An  ongathered  crop  on  the  homestead  of 
a  debtor  Is  exempt  from  forced  sale. 

2.  In  an  action  for  damages  for  loss  of  crop 
by  reason  of  the  wrongful  levy  thereon  by  de- 
fendants, evidence  that  the  levy  prevented 
itolntiff  from  hiring  hands  to  care  for  the  crop 
before  It  was  destroyed  by  rain  is  sufflcient  to 
support  Terdiot  for  plaintiff  for  both  actual 
and  nominal  damagea 

8.  A  tenant  on  shares  has  snffident  interest 
in  a  crop  to  enable  Um  to  maintain  an  action 
for  damage  thereto  by  reason  of  a  wrongfal 
levy  thereon,  notwithstanding  the  landlord'a 
lien  for  his  share  and  for  sumdles  furnished 
the  tenant 

Aiveal  from  McLennan  County  Court;  G. 
B.  Gerald,  Judge. 

Action  by  T.  A.  Hale  against  J.  B.  Parker 
and  another.  From  Judgment  tor  plaintiff, 
defendants  appeal.  Affirmed. 

J.  B.  Scarborough,  for  appMlantL  A.  a 
Fraidn^st  for  appellee^ 

FISHER.  C.  J.  The  evidence,  In  our  opin- 
ion. Is  sufficient  to  supp<Ht  the  verdict  of  the 
Jury.  The  premises  upon  which  the  crop 
levied  npon  was  located  was  the  homestead 
of  the  appellee,  and  the  crop  then  In  the 
field  ungatbered  was  exempt  from  forced 
sale.  There  Is  evidence  that  but  for  the 
levy,  the  appellee  could,  with  the  assistance 
of  hired  hands,  have  gathered  the  cotton 
crop  before  it  was  injured  and  destroyed  by 
the  rain;  and  It  appears  that  the  levy  upon 
the  cotton  by  the  appellants  bad  the  effect 
of  preventing  the  appellee  from  hiring  hand% 
which  was  necessary.  In  order  that  the  entire 
crop  should  be  gathered.  And  the  ^ect  of 
the  levy  in  this  respect  was  not  a  ratoote 

•RabsMlni  danM  FSbruaiy  10;  1M4. 
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cause  of  the  failure  to  gather  the  crop,  as, 
in  vox  opinion,  It  waa  a  fiict  that  ought  to 
bavo  been  contemplated  aa  <Hie  of  the  re- 
sults that  might  follow  from  the  levy  upon 
the  crop  hy  the  appellants.  There  Is  no 
merit  in  the  contention  of  the  appellants  that 
the  appellee,  Hale,  had  no  Interest  In  the 
crop  sufficient  upon  which  to  base  this  action 
for  damages,  for  the  reason  that  his  land- 
lord. Ross,  had  a  si^rior  right  thereto  by 
reason  of  his  landlord's  lien  for  his  share  of 
the  crop  and  for  supplies  furnished  Hale. 
Hale  was  entitled  to  damages  for  the  value 
of  the  crop  lost  by  reastui  of  the  wrongful 
seizure  by  appellants.  If  appellants*  levy  had 
not  been  made.  Hale  could,  according  to  the 
verdict  of  the  Jury,  have  realized  from  the 
cotton  $150  more  than  the  crop  actually 
gathered;  and  this  sum  would  belong  to 
Hale,  subject  to  the  lien  of  the  landlord  for 
supplies,  and  which,  if  so  applied,  would 
to  that  extent  extinguish  an  Indebtedness  of 
Hale's. 

There  is  no  merit  in  the  assignments  that 
complain  of  the  verdict  and  Judgment  for 
the  Bum  of  f  1  nominal  damages  in  addition 
to  the  sum  of  $150  actual  damages.  Both 
of  these  items  could  have  been  recovered  un- 
der the  evidence.  There  is  no  complaint  that 
the  verdict  Is  excessive  In  these  respects. 
At  least,  if  there  Is  an  objection  to  it  In  this 
i-espect.  It  Is  only  Inferential,  and  not  direct 
as  required  by  tbe  rules. 

There  is  some  confusion  In  the  charge  of 
the  court,  but  we  are  of  the  opinion  that  it 
Is  not  of  a  character  possibly  calculated  to 
mislead  the  Jury,  and  we  are  of  the  opinion 
that  the  verdict  is  right  on  the  facts.  We 
are  of  the  opinion  that  there  was  no  error 
In  refusing  the  charges  requested,  and  that 
there  was  no  error  In  admitting  the  testi- 
mony objected  to. 

There  are  a  number  of  assignments  of  er- 
rw  which  we  have  considered  in  consulta- 
tion, but  we  deem  It  unnecessary  that  each 
should  be  reviewed  in  this  oplnluL, 

The  Judgment  is  affirmed. 


SMITH  et  al.  v.  INTERNATIONAL  A  G.  N. 
R,  CO.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  6, 

RAILROADS-TRBSPAaSBRS  ON  TRACK— COMPA- 
NY'S LIABILTTT  —  CONTRIBUTORT  NSGU- 
OBNCB  —  INSTRUCTIONS  —  BVIDBNCB  —  AD- 
MISSIONS AGAINST  INTEREST. 

1.  A  charge  that  It  was  the  duty  of  those 
operatiug  trains  to  tun  ordinary  care  to  avoid 
injuring  pereons  on  the  track  applied  to  all  i»er- 
sons,  trespassera  as  well  as  those  lawfully  on 
the  track,  and  it  was  not  necessary  to  repeat 
it  in  a  special  charge  defining  tremiassers  and 
Ucensees. 

2.  A  liceuse  to  use  a  ralhroad  tra^  as  a 
thoroughfare  for  pedestrians  does  not  Include 
a  license  to  use  the  same  for  sleeping  and  sit- 
tiag  purposes,  and  i^ersous  bo  nsiug  It  are  tres- 

•Rehearing  OAoltA  Februur  10,  ISH,  tad  writ  of  ar- 
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passers,  to  whom  the  company  owes  no  duty 
except  to  use  every  means  to  av(dd  injuring 
them  after  discoTerfng  thetr  perilous  poaiooa. 

3.  FerstHis  biug  or  sitting  on  railroad  tradciw 
whethcor  awake  w  askap,  axe  gniltr  of  llw 
grossest  character  of  contributory  negligenosb 
and,  in  the  absence  of  any  evidence  of  the  dia- 
oovery  <tf  their  pMiloos  position  before  they 
were  struck  by  a  train,  the  company  U  not 
liable. 

4.  Dedarattons  of  a  person  a  few  hours  after 
he  was  struck  by  a  train,  and  a  short  time  be- 
fore he  died,  to  the  effect  that  be  was  8sle«p 
at  the  tim^  are  admissible  as  against  interest, 
irrflspeetive  of  thtfr  admlsalbilitj  ss  a  pait  of 
the  res  gestie. 

Appeal  from  District  Oonrt,  Bexar  Oomity; 

3.  H.  Clark,  Judge. 

Action  by  Emma  B.  Smith  and  other* 
against  the  International  &  Great  Northen 
Railroad  Company.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Aflhrmed. 

P.  H.  Swearingen,  Bdw.  Dwyer,  and  W.  8. 
Anderson,  for  appellanta.  Hicks  ft  Hlclc% 
for  appellee. 


FLY,  J.  Appellants  sought  to  recoTW  bk 
the  district  court  damages  accruing  by  rea- 
son of  the  death  of  Joseph  Oliver  Smith,  tbe 
husband  of  Kmma  B.  Smith,  and  the  father 
of  the  other  two  appellants.  Tbe  trial  re- 
sulted in  a  verdict  and  judgmoit  In  fsTcr 
of  appellee. 

It  appears  from  the  statement  of  facts  tiiat 
deceased  and  Emery  A.  Turner  left  Taylor, 
Tex.,  late  in  the  afternoon  of  July  7.  1902, 
to  go  to  Rockdale.  They  were  walking,  and 
went  about  1^  miles,  when  they  were  stop- 
ped by  a  heavy  rain.  They  went  under  a 
shed,  and  remained  until  8  o'clock,  when 
they  started  back  to  Taylor,  and,  the  road 
being  very  muddy,  they  went  through  a  gate 
and  walked  on  the  railroad  track,  which  waa 
fenced.  After  going  about  COO  yacda  from 
the  gate,  they  sat  down  on  tbe  track,  and. 
according  to  the  evidence  of  Turner,  had  Just 
seated  tliemselves  with  their  faces  towards 
Taylor  when  they  were  struck  by  a  rapidly 
moving  train,  and  both  were  badly  injured. 
Smith  died  from  his  injuries.  Smith,  a  abort 
while  before  he  died,  stated  that  he  and  Tur- 
ner were  asleep  when  they  were  struck  by 
the  train;  and  Turner  stated  to  one  wltneaa, 
a  short  time  after  the  accident,  that  be  waa 
cutting  a  whip  handle  when  he  was  struck, 
and  to  another  that  be  was  asleep  at  the 
time.  On  the  trial  he  testified  that  Smith 
was  about  to  pull  off  hte  shoe,  and  be  was 
cutting  on  a  pencil,  when  they  were  atruck. 
It  was  a  dark  night.  It  was  raining  very 
hard,  and  a  strong  winci  was  blowing.  "Hie 
evidence  Justified  the  Jury  In  finding  that 
the  men  were  asleep  on  the  track;  that  part 
of  the  track  where  the  accident  occurred  had 
been  used  by  people  as  a  pathway.  The  em- 
ployes on  the  train  that  struck  the  two  men 
did  not  discover  them  on  the  track,  although 
they  kept  an  outlook. 

Tbe  first  assignment  of  error  Is  not  well 
taken.  The  court  bad  charged  tin  ivj  tb*t 
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It  iM  the  doty  of  those  operating  railroad 
tralna  to  exercise  ordinary  care  to  avoid  In- 
jury to  persona  on  the  track,  and  It  was  un- 
necessary to  repeat  It  in  a  special  charge. 
The  charge  given  by  the  court  applied  to  all, 
trespassers  as  well  as  those  lawfully  on  the 
tracks,  and  there  was  no  call  for  a  charge 
defining  trespassers  and  licensees. 

If  It  be  conceded  that  the  railroad  track, 
by  pnbllc  ose  and  acquiescence  on  the  part 
of  the  railroad  company,  had  become  a  thor- 
oughfare for  pedestrians,  Smith  and  Turner 
were  trespassers,  whether  they  were  sitting 
down  on  the  track  pulling  off  shoes,  catting 
on  whip  handles  or  pencils,  or  were  asleep; 
and  the  railroad  company  owed  them  no  du- 
ty except  to  use  every  means  to  prevent  In- 
jury to  them  after  discovering  their  perilous 
position.  If  the  public  had  a  license  to  use 
the  track  as  a  highway,  no  license  can  be 
inferred  to  use  the  track  for  sleeping  or  sit- 
ting purposes.  In  the  case  of  Railway  v. 
Cowles  (Tex.  Civ.  App.)  67  S.  W.  1078,  de- 
ceased was  crossing  the  railroad  at  a  place 
where  the  public  was  licensed  to  go,  and 
stopped  to  kick  a  coupler  on  a  car,  and  while 
so  engaged  was  run  over  and  killed;  and 
tblB  court  said:  "The  license  to  deceased 
was  to  use  any  part  of  the  yard  for  the  pur- 
pose of  crossing  the  railroad  tracks,  and  for 
that  purpose  alone,  and  only  while  using  the 
yard  with  that  object  In  view  did  the  duty 
to  him  exist  that  is  incumbent  upon  a  rall- 
roaa  company  In  case  of  a  licensee."  Whetii- 
er  the  public  had  a  license  to  use  the  track 
or  not.  under  the  facts  of  this  case.  Is  of  no 
importance.  The  two  men  were  trespassers, 
aad  the  only  du^  that  the  railroad  company 
oved  them  was  to  use  all  means  in  its  power 
tu  keep  from  injuring  them  after  they  were 
discovered.  If  men  can  go  upon  railroad 
tracks  on  dark  nights  In  driving  rains  and 
tit  down  Of  lie  down  and  be  considered  li- 
censees becanse  people  were  accustomed  to 
walking  on  the  track,  there  is  no  limit  to  the 
liability  of  railroad  coiporatlonB  to  trevaas- 
ers  on  their  tracks. 

In  the  case  of  Railway  v.  ShUlet,  94  Tex. 
131,  58  S.  W.  94S,  three  boys  had  gone  upon 
a  railroad  track  at  a  point  where  the  public 
used  it  as  a  pathway,  and  were  killed.  It 
was  presumed  that  they  were  asleep  when 
they  were  run  over  by  a  train  and  kOled. 
The  only  question  upon  which  negligence 
was  hinged  was  the  youth  and  Indiscretion 
of  the  ShUet  boy.  The  Supreme  Court  held 
that  lack  of  discretion  did  not  arise  under 
the  facta,  and  said:  "If  he  had  remained 
amke^  either  letting  or  atandlng  upon  the 
track,  axid  ttie  acddrat  had  occurred  to  him, 
he  could  not  have  been  excused,  because  he 
was  ne^lgent,  and  was  responsible,  under 
the  facta,  tor  hia  acta."  In  this  case  tt  doea 
not  matter  wliethw  Smith  and  Turner  were 
lying  down  or  sitting  down  on  the  track,  or 
were  awake  or  asleep.  They  were  gnUty  of 
the  gnMseat.  character  of  contributory  negli- 
gence^ and,  hi  the  absence  of  any  evidence 


of  the  discovery  of  their  perilous  position, 
the  railroad  company  is  not  liable. 

None  of  the  objections  to  the  charge  la 
well  taken.  The  law  applicable  to  the  facta 
was  fully  and  fiUriy  presented. 

The  admissibility  of  the  declarations  of 
Smith,  made  a  few  hours  after  he  was  hurt 
and  a  short  time  before  he  died,  to  the  effect 
that  he  was  asleep  when  struck  by  the  train, 
need  not  be  tested  by  the  rules  applied  to 
res  gestee,  but  by  those  applicable  to  declara- 
tions of  deceased  persons  made  against  their 
Interest.  It  was  clearly  shown  that  Smith 
was  conscious  and  his  mind  clear  when  he 
said  that  he  was  asleep  on  the  track  when 
struck  by  the  train.  The  declaration  was 
against  his  Interest  It  would  be  extremely 
Improbable  that  such  declarations  would  be 
false.  He  must  have  known  whether  he  was 
asleep  or  not  when  he  was  Injured.  Tbe 
declarations  were  admlartbl&  Sectloas  147- 
149,  1  Greenleaf.  Bv. 

The  Judgment  la  affirmed. 


TBXAB  COTTON  PRODUCTS  CO.  v.  DEN- 
NT  BROS,  et  al.» 

(Coort  of  Civil  Appeals  of  Texas.    Dec.  9, 
1903.) 

INSTRUCTIONS  —  REQUESTS  —  RECORD  ON  AP- 
PEAL —  FALSB  REPRESBNTATKHf  —  OONCLU- 
SIONfl  OF  LAW— INTENT. 

1.  That  failure  to  charge  on  a  anbject  may 
be  complained  o^  a  charge  ntnst  have  been  re- 

qnesteo. 

2.  Special  charges  requested  may  not  be  con- 
slderea  on  appeal,  the  record  not  showing 
whether  they  were  given  or  refosed. 

S.  Statement  of  one  that  he  has  a  landlord's 
lien  OD  property  is  not  necessarily  a  mere  con- 
clnaion  of  law,  which  may  not  be  the  basts  ot 
an  action  for  false  representationB. 

4,  One,  though  not  intending  to  deceive^  may 
be  liable  for  a  false  statement  of  a  diaracter 
calculated  to  mislead  and  decei^e^ 

Appeal  from  Hays  County  Court;  Bd.  B. 
Kone,  Judge. 

Action  by  the  Texas  Cotton  Products  Com- 
pany against  Denny  Bros,  and  othen.  Judg- 
ment for  defendants.  Plaintiff  aj^eals,  Be- 
versed  In  part 

Eugene  Williams,  for  appellant  Win  Q. 
Barber  and  O.  T.  Brown,  for  appellees. 

FISHEB,  0.  J.  We  find  no  error  In  tbe 
record  as  to  Denny  Bros.  We  cannot  say, 
from  the  facts,  that  the  appellant  was  enti- 
tled to  a  marshaling  of  the  assets  and  securi- 
ties, as  claimed  in  its  fifth  assignment;  but 
however.  If  it  is  correct  in  this  contention, 
no  charge  was  asked  iq>on  this  subject  Se- 
curity Co.  T.  Bank,  ^  Tex.  582,  57  8.  W. 
22.  There  are  a  number  of  special  charges 
found  In  the  record  which  were  requested  by 
the  parties  to  this  suit  but  It  does  not  appear 
from  any  statement  contained  In  the  record* 
or  appended  to  the  chargea,  whether  th^ 

•RahearlDg  denied  Februur  10,  1M4. 
f  4.  Bm  Fraud,  vol.  »,  Oiiit.  Dig.  |lb 
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were  glTeu  or  refuted,  ^ertfore  we  can- 
not coBddier  tliem. 

None  of  tbe  aartgnments  present  any  rerer- 
ailde  error,  except  the  one  tbat  complains  of 
tiie  following  charge  of  the  court:  "Bat  upon 
the  other  hand.  If  yon  should  find  from  the 
evidence  before  yon  that  Dalley  represented 
to  said  company  or  its  agents  that  he  had  tbe 
landlord's  Hen  upon  Massey's  cotton  to  secure 
him  for  the  supplies  furnished  Massey  by 
and  through  Edwards,  then  yon  are  Instruct- 
ed tbat  that  was  a  conclusion  of  law  for 
which  Dailey  was  in  no  wise  r^ponslbl^  and 
yon  will  find  for  Dalley  against  said  company, 
unless  you  further  find  from  the  evidence 
tiiat  he  knew  the  statementa  to  be  false, 
and  also  that  he  made  them  with  the  Intent 
to  deceive  tbe  Texas  Products  Company,  Its 
agents  or  employes."  The  question  whether 
Dailey  had  a  landlord's  lien  was  a  mixed 
one  of  law  and  fact  If  Dalley  represented  to 
tbe  appellaut  that  he  had  a  landlord's  lien 
upon  Mnesey's  cotton,  which  was  8iu>eriM  to 
the  right  of  Denny  Bros.,  or  if  that  was  tbe 
effect  of  his  representation  and  statement, 
then  the  Jury  should  have  been  permitted  to 
pass  upon  Its  truth  or  falsity.  If  Dalley  did 
not  have  a  landlord's  lien  st  tbe  time  that 
he  made  the  statement  and  representation, 
and  that  statement  was  not  true,  the  jury 
sbonld  have  been  permitted  to  pass  upon  tbat 
question,  and  say  whether  or  not  such  state- 
ment was  of  a  nature  calculatfd  to  mislead 
and  deceive  the  appellant.  If  It  was  of  such 
a  character,  and  was  false,  the  fact  tbat 
Dailey  did  not  Intend  to  deceive  would  not 
deftot  the  appellant's  right  to  hold  him  re- 
sponsible for  tbe  effect  produced  and  occs- 
sloned  by  the  representations.  For  the  error 
In  giving  this  chnige.  the  case  will  have  to 
be  reversed  as  to  appellee  Dalley. 

The  charge  as  set  out  nnder  the  first  at- 
rignment  and  as  there  complained  of,  la 
somewhat  confusing,  but  doubtless  upon  an- 
other trial  this  charge  will  be  corrected. 

The  Judgment  of  tbe  trial  court  Is  affirm* 
ed  as  to  Denny  Bros.,  and  reversed  and  re- 
manded as  to  appellee  Dailey.  Affirmed  In 
part;  and  reversed  and  lemanded  in  part. 


DALLAS  CONSOLIDATED  EI-EXTTRIC  ST. 
BY.  CO.  V.  RUTHBBFOBD.* 

<OoDrt  of  Civil  Appeals  of  Tssas,   Jan.  9, 
1904.) 

AOnrn  FOR  PERSONAL  INJURIES— TRIAL-W- 

STRUCTIONS  AS  TO  DAMAGES— RUI^. 
INQS  ON  EVIDENCE. 
1.  In  an  action  for  iiijuries  to  plaintHTs  wlfe^ 
who  had  testified  that  two  of  her  ribs  were 
broken,  plaintiff  was  aeked  if  he  objected  to  her 
submission  to  au  X-ray  examination;  and  it 
was  objected  tbat  be  sbonld  have  an  oppor- 
tunity to  consult  with  counsel,  and  for  that 
purpose  the  court  excluded  tbe  ezamiaatioD  at 
that  time,  and  the  subject  was  not  ajcain  raen- 
tlonpd.  BeM  not  error.  This  being  only  a 
qnalified  ruling,  if  an  answer  was  dmied,  the 

nUhwwins  draM  JantMcr  M,  UN. 


question  should  have  been  renewed,  and  a  di- 
rect ruling  sought,  if  the  examination  was  re- 
fused after  consultation. 

2.  The  pedtiou  alleged  that  before  the  acci- 
dent plaintiff's  wife  was  in  perfect  health, 
and  the  injuries  and  consequent  suffolne  were 
the  direct  resott  thereot,  whereas  the  defenat 
was  tbat  they  were  partially  due  to  other  fan 
dependent  causes,  on  which  issiie  th«  evldenoe 
was  conflicting.  Some  evidence  teuded  to  show 
that  troubles  Inddent  to  gestation  were  B.ggn.- 
vnted,  but  the  i>etition  did  not  speciallT  allege 
that  such  was  the  case,  field,  thit  me  sab- 
mission  as  an  element  of  damages  of  aggraTa- 
tion  of  sufltflng  from  other  causes  was  subject 
to  objection  as  an  item  not  supported  by  both 
the  pleading  and  tbe  evideuce. 

8.  Tbe  Jury  were  instructed,  In  finding  for 

filaintifl,  to  compensate  him  for  his  wife's  phjs- 
eal  suffering  and  mental  aneuish,  and  the  im- 

Sainnent  of  her  health,  proximately  caused  by 
efendanfs  negligence.  Held,  that  this  aa- 
tborlzed  au  award  for  all  the  injuries  shown, 
and  a  sobmlssion  in  a  subsequent  paragraph  of 
I  aggravation  of  suffering  from  other  cauaca,  aa 
an  element  of  damages,  was  objectionable,  as 
tending  to  confuse  the  jury,  and  cause  them  to 
double  the  damages  for  the  same  injury. 

4.  Physicians  differed  on  the  issue  as  to 
whether  womb  trouUe  from  which  plaintifTs 
wife  sullied  was  produced  by  the  accident  in 
qnestlfHi.  The  one  ^o  attuded  her  in  chiM* 
birth  was  unable  to  say  whether  her  womb 
resnmed  its  normal  position  during  the  month 
theresftM,  but  said  tbat  she  complained  of  her 
back  and  headache.  Beld,  Uiat  this  did  not  in- 
dicate tbat  such  a  condition  was  prodoced  at 
childbirth  as  to  call  for  an  effort  to  replace  the 
womb,  and.  In  the  absence  of  other  evidence, 
no  hypothesis  was  presented  aothorizins  ex- 
pert  testimony  as  to  probable  results  of  m.  fail- 
ure to  replace  the  same. 

Appeal  from  District  Gonrt,  Dallas  Conitty; 
T.  F.  Nash,  Judge. 

Suit  by  N.  B.  Buth^ford,  Jr.,  against  the 
Dallas  Consolidated  Electric  Street  Railway 
Company,  From  a  Judgment  for  plaintlfE. 
defendant  appeals.  Beversed. 

Ftnley,  Knight  &  Harris,  for  appellant. 
GockT^  ft  Gray  and  Onrtia  Bancock,  t<x  ap- 
pellee. 

BAINBT,  a  J.  Appdlee  (plaintiff  below) 
Inatttnted  this  anit  to  recorer  of  ai^dlant 
i  damages  £or  personal  bijunes  to  tala  wife,  al* 
leged  to  bave  be«i  occasioned  by  the  negB- 
gence  of  appellantfs  servants  In  (vaatbig  a 
street  car.  Defendant  pleaded  tbe  gmetal  Is- 
sue^ A.  tflal  resnlted  In  favor  of  plalatur, 
fn»n  which  Uds  appeal  Is  [vosecnted. 

On  the  trial  the  foUowlng  prooednre  was 
bad,Tls.:  Plaintiff,  while  on  the  stand  in  bis 
own  behalf,  wm  asked  by  the  defffldanfa 
attorney  the  following  question:  "Have  ynn 
any  objection,  at  the  noon  hoar,  In  gtOag 
down  there  and  bare  her  submit  to  an  exam- 
ination nnder  tbe  Z-ray?~  Connsel  fw  plain- 
tiff objected  on  tbe  ground  tbat  It  was  only 
a  question  of  procedure,  and  that  he  diOQld 
have  an  opportunity  of  talking  to  his  oomuel, 
which  objection  was  br  tiie  court  sustained. 
To  tbe  ruling  of  tbe  court,  dtf  endant  except 
ed.  The  witness  did  not  request  the  privi- 
lege of  a  consultation  with  bis  attomejs.  In 
the  qualification  of  said  bill,  the  eonrt  mjm 
"Approved  and  allowed,  with  tbe  vnaBflcn- 
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tlon  tbat  It  was  not  pretended  tibat  the  mat- 
ter of  »Mmiwtwg  plalntlfE'a  wife  with  tbe 
X-ray  had  erer  been  mentioned  before  tMs; 
and  tbe  eonrt  nurtalned  flu  objection  In  tbe 
followlnc  langnace:  *He  bu  a  rlsbt  to  oon- 
■ult  Ms  attornasr,  and  I  irlU  ezclode  tbe  ex- 
amination at  this  tlm&*  And  the  subject  was 
not  again  mentioned  dvtlns  Uie  Mai."  Plain- 
turs  wife  bad  testtfled  that  two  of  ber  rlba 
■were  looiKn  hj  the  accident,  and  bad  not 
united.  Pbysldans  who  had  treated  plaln- 
tiff*B  wife  differed  as  to  wbether  tbe  ribs 
were  broken,  and  It  was  shown  tbat  tbe 
X-ray  would  disclose  a  ftactnred  rib.  In  a 
recent  case  (Rj.  Co.  t.  Cluck,  77  8.  W.  408, 
8  Tex.  Ct  Bev.  081)  decided  by  our  Supreme 
Cknirt,  it  was  hM,  where  a  proposition  liad 
be«i  made  to  liave  a  committee  at  skilled 
physicians  make  an  examination  to  deter- 
mine  the  extent  of  tbe  injuries,  which  propo- 
sition wu  reused,  tbat  sucb  refusal  was  a 
matter  for  tbe  Jury  to  con8ider»  and  it  was 
error  In  tbe  court  to  suBtain  oti^ectlons  to  a 
question  seeking  to  show  sucb  refnsaL  In 
tbat  case  it  appears  tbat  tbo  proposition  and 
refusal  were  made  before  the  beginning  of 
trial,  while  in  tbia  ease  tiiere  is  no  sugges- 
tion tbat  piiur  to  pnqpoundlng  the  question 
to  plaintiff  tiiere  was  any  proposition  made 
to  tbat  effect  Tbem  was  no 'objection,  bow- 
erer.  made  for  this  reason;  and,  under  sucb 
circumstances,  we  do  not  think  tbe  court 
would  err  in  sustaining  such  objection,  ftv. 
If  tbe  party  diould  be  willing,  ttw  court  could 
use  its  discretion  In  suspending  tbe  trial  till 
such  examination  could  be  made.  But  the 
objection  here  was  that  the  witness  should 
have  an  tqnwrtnnlty  of  consulting  Ills  attor- 
ney before  answering.  Tbe  effect  of  the 
courts  ruling,  as  shown  bis  explanation 
aiqiended  to  tbe  Mil  of  exception,  was  tbat 
time  would  be  given.  This  was  a  quaHfled 
ruling  of  the  court  and.  if  an  answa  was  de- 
aired,  ttie  question  should  hare  been  renewed, 
and  a  direct  ruling'  sought  If  the  examination 
was  refased  after  consultation  with  his  at- 
tunuiys. 

Complaint  made  <tf  the  flfth  paragraph 
of  fbe  court's  charge,  which  reads  as  follows: 

"It,  however,  you  find  and  bellere  from  the 
evidence  tbat  plaintlfrs  wife  has  suffered 
from  other  causes  than  the  accident  in  ques- 
tion, but  furtb»  find  that  lier  altering  from 
other  causes  has  been  aggravated  or  increas- 
ed by  the  accident  In  question,  and  tbat  (mcb 
accident  was  caused  by  defendant* s  negli- 
gence, then  plaintiff  would  be  entitled  to  re- 
cover for  such  increase  or  aggravation  of  her 
soflerfng,  If  any,  resulttng  from  such  other 
causes.  If  any." 

One  objection  urged  is  tbat  "it  is  error  for 
tbB  court  to  submit  as  an  dement  of  damage 
an  item  which  does  not  find  support  in  both 
tbe  pleading  and  the  evidence."  The  allega- 
tions of  pblntifrs  petttton  pertinent  to  this 
Issue  are  "that  by  reastm  of  said  taB,  and 
throi^  the  negligence  and  carelessness  of 
deCsndantfi  Mrvants  as  aforesaid,  plalntUTs 


wife  received  serious  and  permanent  injuries; 
tbat  ber  right  eighth  and  ninth  ribs  were 
brcAen  and  torn  and  lacerated;  tbat  the  ad- 
jacent cartUagee  and  Ugaments  that  bind  and 
hold  tba  ribs  in  place  at  the  back  and  firont 
wettt  strained,  torn,  and  s^arated;  tbat  plain- 
j  tiff's  said  wife  was  far  advanced  in  a  state  of 
I  prepian(7  at  the  time  of  hgat  said  injury  to 
ber  ribs,  and  ttuit  by  reason  at  bet  near  ap- 
I  proacb  to  matezni^,  her  said  rlta  were  forced 
<  out,  and  the  said  ligaments  and  cartilages 
!  have  not  grown  back  together  as  they  w«e 
before  bet  said  Injury;  that  she  Is  1^  de- 
formed, and  lier  ride  at  said  injury  1b  a 
source  of  constant  pain  and  suffering;  tbat  It 
is  tender,  has  not  bealed,  and  never  will,  but 
that  it  is  a  permanent  Injury;  tbat  the  shotA 
and  jar  of  said  tall  produced  and  brought 
about  misplaced  uterus  in  plalntUTs  said 
wife,  and  that  she  Is  now  suffering  from  re- 
trc^ectlon  of  bm  uUxva,  as  a  consequence  of 
sucb  injury,  and  that  same  is  pnmanent  and 
incurable;  that  said  shock  and  injuries,  and 
the  fright  and  pain  caused,  did  produce  a 
neurasthenic  or  nervous  condition  In  plain- 
tiff's said  wlfO,  from  which  she  is  now  suffer- 
ing greatly,  cauring  ber  to  k>se  flesh  and  to 
be  but  a  shadow  of  ber  former  self;  that  be- 
fore said  accident  plaintiff's  wife  was  a  ro- 
bust woman,  in  perfect  health;  that  as  a 
iwoxlmate  and  direct  result  of  said  Injuries, 
plaintiff's  wife  has  suffered  and  does  suffer 
great  ph^cal  pain,  and  tbat  abe  did  suffer 
great  mental  angnlsih  fmn  the  apprehension 
of  a  miscarriage;  and  that  it  was  with  great 
care  and  nursing  snd  attentbm  tbat  she  was 
spared  from  an  unnatural  delivery  of  her 
child." 

The  defense  urged  by  defendant  to  the  al- 
1^^  injury  of  a  misplacod  uterus,  a  nervous 
condition,  and  fear  of  a  miscarriage,  was 
that  they  were  brought  about  by  other  and 
Independent  causes  than  tbe  alleged  acri- 
dent.  Tbe  evidence  on  tlds  Issue  consisted 
mostly  of  expert  evidence  of  pbyslclanB,  and 
was  conflicting.  There  was  some  evidence 
tending  to  show  that  some  of  tbe  troubles  In- 
cident to  gestation  were  aggravated,  but 
tbwe  Is  no  q;>eclflc  aUegation  In  tbe  petition 
tbat  any  particular  tronUe  inddoit  to  gesto- 
tion  existed  at  tiie  time  of  the  aoKdent  tbat 
was  increased  or  agi^vated  the  injuries 
received.  On  the  other  hand.  It  was  al- 
leged "tbat  before  said  accident  plalntUTs 
wife  was  a  robust  woman,  in  perfect  health," 
and  that  tbe  injuries  alleged  wm  tbe  direct 
result  of  the  acddent  Tbe  issue  J<dned  was 
whether  such  Injuries  resulted  from  the  ae- 
cUenL  Under  tbe  Issue  joined  and  the 
pleading,  platotlff  was  entitled  to  recover 
such  damage  as  the  proof  shows  -miB  the 
direct  and  proximate  result  of  defendant's 
n^lgence.  We  think  the  charge,  under  tbe 
circumstances,  was  subject  to  the  objection 
urged.  We  also  think  it  is  especially  sub- 
ject to  the  oQwr  obdectkms  urged,  to  ttie  ef- 
fect tlttt  It  was  calculated  to  confuse  and 
n!t»'^«!  the  jury,  and  cause  them  to  Increase 
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the  ncoTer3r  br  slvtng  damages  twice  fbr 
the  nme  Injury.  The  court,  In  paragraph 
8  of  its  cha^eei  lufltmcted  the  Jnry  tiat,  if 
thej  found  tat  philntlfr,  "70U  wUl  find  for 
^aintiff  mich  an  amount  as  yon  beUere  will 
be  a  fair  and  Jut  compensation  for  the 
ph7Edcal  snflUlng  and  mental  anguish  of 
plalntUTs  vite,  if  anj,  and  the  impalrmoit 
of  her  health.  If  any,  proximately  caused  hy 
defmdanlfB  negUgence^  if  any,"  ana  reasoiH 
able  amount  for  doctor's  t/Ola,  etc.  Under 
tids  charge  'Oie  jury  wore  autfaoilaed  to 
award  plaintiff  compensation  for  an  th%  in- 
juries shown  to  liare  existed  under  Oie  plead- 
ings and  proof.  The  charge  as  to  increase 
and  aggravation  of  the  suffering  was  calling 
their  attention  to^  and  making  prominent, 
one  issue  in  a  manner  that  was  calculated 
to  induce  the  Jury,  and  probably  did  taidnce 
them,  to  bdleve  that  in  addition  to  giving 
damages  for  aufferliig,  etc.,  as  stated  in  par- 
agraph 8,  fbs^  might  give  further  damages 
for  the  increase  and  aggravation  of  suffer- 
ing. It  was  proper  for  the  court  to  instmet 
the  Jury  tiiat  could  not  give  plaintiff 
damages  for  suffering  that  arose  from  an  in- 
d^iendent  cause,  but  it  was  error  In  goliv 
further.  In  the  manner  he  did,  and  charging 
them  they  could  find  for  increase  and  ag- 
gravation of  sufferings  aftw  having  diarged 
on  the  fun  measure  to  which  plaintiff  was  en- 
titled. ' 

There  was  no  error  In  not  permitting  Dr. 
RoBser  to  testify  as  to  what  would  likely  be 
the  eOect  or  result  if,  after  the  birth  of  tbe 
dilld,  the  womb  is  not  r^laced  in  Its  normal 
condition.  This  implies  Oat  the  womb  was 
misplaced  by  childbirth,  and.  that  there  was 
Bometblng  necessary  to  be  done  to  place  it 
In  proper  position.  Thwe  is  no  evidence 
showing  in  this  instance  that  sudi  conditions 
resulted  from  the  birth  of  the  child  as  re- 
quired any  act  to  replace  the  womb.  It  is 
true  that  Mrs.  Hatberford  suffered  from 
womb  trouble,  and  that  sndi  trouble  some- 
times follows  childbirth.  The  physicians  dif- 
fered on  the  Issue  whether  the  trouble  was 
produced  by  the  accident.  And  further.  Dr. 
Bogers,  who  attmded  bar  tii  childbirth,  tes- 
tified tiiat  be  could  not  say  whether  her  womb 
resumed  Its  normal  position  during  the  month 
after  childbirth  or  not;  that  she  complained 
of  her  back  and  headache,  which  is  a  nat- 
ural consequence;  and  that  the  womb  fatt- 
ing to  resume  Ite  natural  position  will  usually 
cause  pain  in  the  back.  This  evidence  does 
not  Indicate  that  such  a  condltloo  was  pro- 
duced at  childbirth  as  required  or  called  fbr 
any  eff<nrt  on  the  physician's  part  to  replace 
the  womb,  and,  until  evidence  waa  introdu- 
ced tending  to  raise  the  Issue,  no  hypotitesis 
was  presented  authorizing  testimony  of  ex- 
pert witnesses  as  to  E^balde  resulte  from  a 
failure  to  replace. 

Several  assignments  of  error  are  presented 
complaining  of  remarks  made  by  the  trial 
Judge  tending  to  humiliate  defendant's  coun- 
sel and  prejudice  or  disparage  blm  before  the 


Jozy.  A«  the  case  wiU  Im  teraaed  on  an- 
other ground,  we  deem  It  mmeeesaary  to 
discuss  these  assignments,  btiUeving  that  the 
matter  complained  d  will  not  likely  occur 
on  another  triaL 

For  the  error  In  giving  the  charge  as  in- 
dicated, the  Judgment  will  be  roverao<^  and 
the  cause  remanded. 


EQUITABUB  LIFE  ASSUR.  SOa  T.  MAVB- 
BIOK. 

(Court  oC  CBvU  Appeals  of  Tnaa.    Jan.  13, 

1904.) 

IN3URANCB>-AT0IDANCB  OF  CONTRACJT— FALSB 
BBPRSSBNTATI0N8— KNOWLEDGE  OF  FALSI- 
TY —  BSTOPPHL  —  APP&AIi  —  ASSIONUBNTS- 
PROPOSITIONS-PLBlADINa-SVIOBNOB— TRIAL 
•DISCRBnON  OF  COURT. 
1.  One  applylnK  for  life  Insnrane^  who  did 
not  know  tne  tratn  of  matters  concerning  which 
an  Insurance  axeat  made  false  representation*, 
and  relied  on  tne  representations  of  the  agrat 
though  ha  could  have  informed  himself  of  the 
truth  by  means  of  information  at  hand.  wiU 
not  be  estopped  to  eom^alo  of  their  Calsi^  u- 
lesB  he  was  Inexcosauy  negligent  In  not  in- 
forming himself. 

2l  a  proposition  under  an  assignment  of  «mr 
statiog  that,  ev«t  If  a  charge  was  not  correct 
it  was  suffldeut  to  call  the  coords  attrition  to 
the  issue  Involved,  and  to  require  it  to  give  a 
proper  charee  on  the  subject,  cannot  be  co» 
■idered  in  taa  absence  of  an  assi^ment  al- 
legiog  that  the  court  should,  in  view  of  tlie 
request,  have  given  another  and  proper  diargs 
on  the  Bubject 

3.  In  a  suit  to  avoid  a  contract  of  insoranes 
on  the  ground  of  fraadnleut  represeotatiima  of 
the  agent,  and  to  caned  the  iwlicy,  it  was  not 
necessa^  for  plaintiff  to  offer,  as  a  condition 
of  relief,  to  pay  defuidant  dufj  part  of  the 
nreminm,  nor  conld  defendant  be  pr^jiuAiced 
by  plaintiff's  retoitioa  of  the  hlndlng  recsiiit  or 
the  policy. 

4.  It  is  within  the  sound  discretion  of  the 
trial  judge  to  permit  the  stenographer  to  read 
three  times,  in  the  presence  of  the  jarr.  cer- 
tain teatimmiy  of  plaintiff  while  tesaCrmg  os 
hia  own  behalf,  and  to  allow  him  to  correct 
a  statement  therein. 

C.  In  a  suit  to  avoid  a  imntract  of  Insorance 
on  the  ground  of  false  representations  of  the 
agent,  it  was  not  necessary  for  plaintiff  to  al- 
lege  that  the  agent  knew  the  falsity  of  the 
representations,  as  tiiey  wo-e,  in  effect,  defend- 
ant's statemmts,  and  their  effect  on  the  oootract 
would  be  the  same  whether  the  agent  Iftiew 
their  falsity  or  not 

tL  An  asrigmnent  complaining  of  tiie  admis- 
sion in  evidence  of  certain  letters  cannot  be 
sustained  when  another  letter  to  the  same  ef- 
fect was  admitted  without  objection. 

Appeal  from  Bexar  County  Oourt;  Hkm. 
Haynes,  Special  Judge. 

Action  by  IJewls  Blavertck  against  the 
Equitable  Ufe  Assurance  Society.  Fran  a 
Judgment  for  plaintiff;  defendant  appeals. 
Affirmed. 

Keller  *  Kdler,  F.  H.  Smith,  and  /.  M. 
Patterson,  tar  aro^lant  B.  R  Minor.  BobL 
T.  Nolll.  and  M.  W.  Davis,  for  appelles. 

JAMBS,  C.  J.  The  nature  of  the  case  fa 
Buffldentiy  given  by  stotlng  that  aM>ellee 
Mgned  an  application  for  Insnrance  with  ap- 
pellant, and  gave  hia  note  for  a  premlun  of 
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S82&4Bl  a  Inougbt  tUi  ml^  In  effect,  to 
avoid  the  contract  and  tbe  note,  upon  tlie 
ground  that  be  was  induced  to  dgn  the  ap- 
plication and  gtre  the  note  flie  agenl^s 
tcandnlent  repxesentatlons  conceinlng  tiie 
proTlsions  which  the  policy  would  embody; 
he  htiag  ignorant  of  the  nature  of  the  policy, 
except  from  what  the  agent  represented  to 
him,  and  be  relying,  aa  he  had  to  do,  on 
That  the  agent  represented.  He  alleged,  al- 
aok  that  the  agent  agreed  at  the  time  that  If 
the  jfoiieyt  when  It  came,  was  not  sodi,  be 
would  return  the  note.  After  demnrren  and 
general  denial,  defendant  pleaded  estoppel, 
and,  by  a  cnw»«ctloik,  aaked  Judgment 
against  plalntUC  on  the  note. 

We  shall  consider  first  tbe  third  and  ser- 
eatb.  assignments  of  error.  The  cbaiga  ask- 
ed and  refused  was  to  tiie  ^ect  thai;  If 
plaintiff  Called  to  avail  bimsdf  of  the  means 
at  band  of  ascertaining  the  truth  or  falsity 
of  the  agent's  representations,  be  was  es- 
topped to  complain  of  their  untruth.  If 
plaintiff  knew  tbe  truth  of  tbe  matter,  be 
could  not  claim  that  he  was  deceived.  But 
it  be  did  not  know  it  and  relied  on  tbe  stato- 
mcoit  of  the  agnt  at  tbe  time,  but  could 
have  Informed  lilmeelf  of  It  by  means  ot 
Information  at  hand,  be  Ic  not  neceasaiUj' 
estopped.  This  woxOd  depend  upon  whether 
not  be  was  inegcusably  negligent  In  not 
informing  bfantelfL  McMaster  v.  N.  T.  Life 
Ins  Co:.  183  TT.  S.  2D,  22  8up.  Ct  10,  46  L. 
Bd.  64;  BostwlA  V.  Mutaal  Life  Ins.  Co. 
(Wis.)  82  N.  W.  216.  If  tbe  testimony  of 
Maverick  was  credited  by  tbe  Jury,  there  Is 
no  doubt  of  tbe  insuffideocy  of  this  assign- 
ment The  third  proposition  under  this  as- 
signment of  error  Is  titiat,  If  tbe  cha^  aa 
asked  were  not  strtet^  correct.  It  was  suflU 
dent  to  call  the  court's  attention  to  the  Is- 
sue Involved,  and  to  require  It  to  give  a 
proper  charge  on  the  subject  Oliere  is  no 
assignment  alleging  that  the  court  should,  in 
view  of  tills  TSQuest  bave  given  another  and 
proper  diarge  on  UM  subject  tnd  In  the  ab- 
sence of  such  an  asstgnnwit  the  question 
cannot  be  considered. 

Tbe  fourth  osdgnment  complains  of  a  re- 
fused charge,  which,  according  to  the  above 
view  of  the  law,  would  have  been  correct  if 
it  had  been  so  framed  as  to  submit  the  ques- 
tion of  msraiable  care  on  tbe  part  of  plain- 
tiff, nndor  the  circumstances.  In  SUs  falling 
to  inform  bimsdt  tbipugb  the  means  of  In- 
formation at  hand.  But  the  requested  charge 
did  not  do  this.  The  court  submitted  tbe 
caw  by  charging,  merely,  II,  at  tbe  time  (tf 
tbe  application,  defendant  through  Its  agent 
agreed  with  plaintiff  that  said  contract 
when  delivered,  should  contain  the  stipula- 
tions set  ftntb  in  Us  petition,  and,  fnrtlm, 
that  idalntiff  did  not  accept  the  contract  ten- 
dered lilm  by  defraidant  to  find  tor  plaintiff, 
nie  Issue  of  whetlier  plaintiff  exoclsed  tbe 
cars  Bsqulred  of  an  ordtnarlly  prudrait  p«r- 
son.  In  falling,  under  tbe  circumstances,  to 
know  the  fscts  in  reference  to  tbe  terms  of 
78B.W^-86 


the  policy,  was  not  submitted,  was  not  asked 

to  be  submitted,  and  tbe»  Is  no  assignment 
of  error  complaining  of  its  Amission. 

Tbe  fifth  and  slztii  are  also  not  well  tak- 
en, because  time  was  nothing  for  plaintiff 
to  restore  to  defendant  «cept  tiie  pcdicy, 
and  this  was  sought  to  be  canctfed.  U  be 
was  entitled  to  this  leltot  tiiere  never  had 
been.  In  contemplation  of  law.  any  contract 
of  Insurance.  It  Is  therefore  evident  tiiat  It 
was  not  necessary  for  i^alntU^  as  a  condi- 
tion to  the  relief  sought  to  offer  to  pay  de- 
fendant any  part  of  the  prmlum;  and  de- 
fendant could  not  have  been  prejudiced  by 
plaintiff  retaining  tbe  binding  recdpt  or*  fW 
that  matter,  the  P0IK7  Itself.  Bostwlek  r. 
Ina.  Co.,  supra. 

We  overrule  the  first  and  second  assign- 
ments of  errw,  which  complain  of  the  over^ 
ruling  of  defendantfs  motion  for  new  trial 
because  tbe  verdict  is  against  the  gnat 
weight  and  preponderance  of  the  evldcnoe, 
and  because  the  court  refused  to  give  aii  In- 
struction directing  tbe  Jury  to  find  fbr  de- 
fendant The  evidence  was  sufficient  to  aus- 
taln  the  verdict 

-  The  eighth  assignment  Is  without  any 
ftorcew  It  appears  tiiat  plaintiff  was  permit- 
ted to  testify  that  2  or  8  weeks  would  have 
been  a  reasonable  time  tat  tlw  company  to 
have  ddlvered  the  policy.  Tbe  application 
fixed  the  time  fbr  delivery  at  40  days.  It 
was  In  fact  ddlvered  In  16  days.  Nothing 
was  sobmltted  to  the  jury  Involving  the  con- 
sideration of  reasonable  time.  How  title 
matter  was  calculated  to  injure  defendant 
we  cannot  see. 

The  complaint  made  by  the  ninth  assign- 
ment that  the  charge  assumed  facts,  has  fre- 
quentiy  been  mied  against  By.  v.  Lebm- 
berg.  75  Tex.  61, 12  S.  W.  838. 

The.  tenth  Is  so  obviously  not  well  taken 
that  It  need  not  be  discussed. 

Tbe  eleventh  oon^plalns  of  tiie  court's  al- 
lowing the  stenograidiCT  to  read  over  In  tiie 
presence  of  tiie  jury  certain  testimony  of 
plaintiff  while  testl^rlng  in  his  own  behalf, 
three  times,  and  In  permitting  the  witnws  to 
correct  a  statement  tbereln.  This  was  a 
matter  In  the  sound  discretion  of  tbe  trial 
judge.  Tbe  witness  was  upon  the  stand  tes> 
tlfylng,  and  we  cannot  see  that  the  court 
abused  its  discretion. 

The  twelftii,  thirteenth,  fourteenth,  and 
fifteenth  asdgnments  have  reference  to  the 
ruling  on  defendant's  qpedal  demurrers  to 
tbe  petition.  Tbe  only  one  of  tiiese  excep- 
tions irtilcb  merits  dlsciuslon  Is  tbe  one 
wblcb  diarges  that  fhe  pleading  la  Insuffi- 
cient In  not  allying  that  tbe  false  and  fraud- 
ulent rq»resentattona  of  the  agmt  In- 
land, were  known  by  him  (Holland)  to  be 
folse  at  the  time  of  making  same;  nor  Is  it 
alleged  that  said  representations  were  not 
known  to  be  false  by  plaintiff  at  tbe  time 
tiiey  were  made.  Holland  was  defendants 
agent  by  whose  acto  It  was  bound.  It  was 
not  necessary  for  plaintiff  to  allege  that 
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Holland  knew  Us  repreaentationB  to  be  false. 
If  fBlee.  tbej  were  defendant's  statements, 
■nd  defendant  ^ronld  certainly  be  beld  to 
bare  known  tbelr  falslt;*  Besides,  If  thej 
were  false  and  material,  and  plalntUF  was 
Induced  to  enter  Into  tbe  contract  by  reason 
of  tbem,  their  consequences  npon  tbe  con- 
tract as  to  plaintiff  wonld  be  tbe  same, 
wbether  Holland  knew  them  to  be  false,  or 
believed  tbem  to  be  trae.  And,  further, 
plaintiff  alleged  that  the  statements  were 
false,  and  were  fraudulently  made  for  the 
sole  purpose  of  inducing  plaintiff  to  exclnde 
the  note,  etc.  And  the  petition  also  alleged 
that  tiie  representations  were  false,  though 
plaintiff  did  not  dIscoTer  that  fact  until  after 
the  execution  and  delivery  of  the  note. 

The  sixteenth  and  seventeenth  assignments 
complain  of  the  admission  In  evidence  of  let- 
ters written  by  plaintiff  to  defendant's  rep- 
resentative, dated  March  4,  March  12,  and 
April  9,  19U2.  Tbe  blUs  of  exception  show 
that  plaintiff  offered  these  letters  to  show 
that  the  policy  was  returned  to  defendant, 
and  upon  the  ground  expressed  In  tbem.  vis., 
that  it  did  not  contain  the  stipulatlona  con- 
tracted for.  The  objection  was  that  the  let- 
ters were  self-serving.  The  letters  of  March 
4th  and  April  0th  are  the  ones  that  were 
subject  to  tbe  objection.  But  It  appears  that 
another  letter  from  plaintiff  to  defendant, 
dated  February  17,  1002,  giving  the  same 
reasons  for  his  not  accepting  the  policy,  was 
admitted  without  objection.  Under  these  cir- 
cumstances, the  asBlgnmenti  cannot  be  ano- 
talned. 

Affirmed. 

On  Motion  for  Rehearing. 

<Feb.  10;  1904.) 

The  charge  referred  to  by  the  third  as- 
signment was  erroneous  In  making  the  fail- 
ure of  plaintiff  to  ascertain  the  truth  or  fal- 
sity of  the  repreaentationB,  and  in  acting  up- 
on same,  without  resorting  to  the  means  at 
band  for  ascertaining  same,  an  estoppel, 
without  reference  to  the  circumstances.  The 
charge,  being  erroneous,  was  properly  re- 
fused. We  are  not  convinced  that  where 
Improper  charges  are  asked  with  reference 
to  the  submission  of  an  Issue,  and  are  re- 
fused, tbe  appellate  court  Is  required  to  re- 
vise tbe  Judgment  for  nonsubmlssion  of  tbe 
issue  Indicated,  where  there  is  no  assign- 
ment charging  this  error.  In  the  absence 
of  such  an  assignment,  we  should  assume 
that  the  party  wanted  tbe  Issue  submitted 
as  requested,  If  at  all.  His  position  Is 
simply  that  the  court  should  have  submit- 
ted the  Issue  as  requested.  The  decisions  of 
the  Supreme  Court  which  refer  to  the  princi- 
ple that  an  erroneous  request  concerning  an 
Issue  amounts  to  a  sufficient  request  for  a 
proper  submission  of  the  Issue  do  not  hold 
that  a  failure  to  submit  tbe  Issue  under  such 
drcnmstances  can  be  considered  without  an 
msalgnment.  Klrbj  t.  BMUl,  76  Tex.  481,  12 


S.  W.  807;  Earle  Thomas,  14  Tex.  583; 
By.  T.  Hodges,  76  Tex.  00,  13  S.  W.  64;  Frej- 
be  v.  Tieman,  76  Tex.  286,  IS  S.  W.  870. 
Rnle  24  for  the  government  of  this  court  (6! 
S.  W.  XV)  provides,  In  substance,  that  tbe 
specific  error  claimed  must  be  pointed  oat 
by  an  assignment  of  error.  Here  the  error 
assigned  is  the  failure  to  give  the  particular 
Instruction,  and  not  the  failure  to  sobmlt  the 
Issue  indicated  by  it  This  rule  is  invailable 
unless  the  error  be  a  fuudamental  one.  We 
ttiink  it  cannot  be  claimed  that,  when  the 
defense  consists  of  more  than  one  Issue,  the 
omission  of  tbe  trial  court  to  submit  one 
tbe  issues  is  fundamental  error.  Moreovtf, 
It  appears  tirom  an  examination  of  the  aa- 
swer  in  this  case  that  defendant  claimed 
that  plaintiff  knew  the  torms  of  Hie  cos- 
tract,  and  wae  thmfoie  estopped— not  that 
he  was  estopped  becanse  be  failed  to  use 
the  means  at  hand  to  Inform  himself.  It 
may  be  that  the  coort  did  not  submit  this 
Issue  because  he  considered  that  form  of  es- 
toppel had  not  been  pleaded,  andi,  U  so^  we 
are  not  prepared  to  say  that  the  court  wai 
not  correct 

The  requested  charge  No.  2,  Inrolved  by 
the  seventh  assignment  of  error,  resdt: 
**Ton  are  instructed  that  If,  at  the  time  tbe 
said  contract  of  sale  was  tendered  to  plain- 
tiff  by  defendant's  agent  the  plaintiff  re- 
ceived and  accepted  the  same  from  said 
agent  after  having  had  a  reasonable  appor- 
tnnlty.  If  be  did  so  bare,  to  read  over  and 
examine  the  said  contract  of  sal^  then  yon 
will  find  tar  Om  defendant'*  This  Instrac- 
tlon  bad  reference  to  the  delivery  of  tbe  pol- 
icy. It  will  be  seen  that  on  thla  subject  tbe 
court  bistmcted  tbe  Jury,  without  any  qual- 
Iflcation  whatever,  to  find  for  defendant  If 
they  b^ved  from  the  evidence  that  plaht- 
tiff  accepted  the  contract  oC  Insurance  to- 
dered  bim  by  defendant 

The  motion  la  overmled. 


INTBBNATIONAt.  ft  a.  N.  R.  ca  r.  MER- 
CER.* 

(Court  oC  Civil  Appeals  of  Texas.   Jan.  13; 

1904.) 

RAILROADS  —  CROSSINQ  ACCIDENT  —  ARQC- 
UBNT  OF  COUNSEL-FRIOHTENINO  HORSE- 
ADMISSIBILITY  OF  BVIDBNGB  —  CONTRIBD- 
TORY  NEaUOHNGE-^VESTION  FOB  JUBT- 
BXCESSIVB  VBRDIOTwAPPBAL-^AUiUBE  TO 
EXCEPT. 

1.  Under  Sayles*  Ann.  Civ.  St  1807.  art 
1360,  provldiDE  that  whenever  dtber  party  i> 
dissatisfied  with  any  ruling  he  may  except 
thereto  at  tbe  time,  and  at  bis  request  time 
shnll  be  given  to  embody  the  same  in  a  written 
bill,  B  failure  to  except  to  tbe 'court's  niliug 
on  improper  remarks  of  opposing  counael  pre- 
cludes a  review  of  Its  action. 

2.  In  an  action  agrainst  a  railroad  company, 
plaintiff's  attorney  said  that  tbe  company  bad 
not  onlj-  pursued  plaintiff,  bat  bad  "attempted 
to  cast  tbeir  mud  and  slime  over  the  citueosbip 
of~  the  oniinty.  The  court  sustained  the  coii>* 
pany*N  nhj<>rtlon.  and  Instnicted  tbe  jury  a» 


*Reb8arlns  dmlad  Mmurr  1904,  and  writ  of  er- 
ror dented  by  Bupranw  Court. 
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vboUj  disregard  tha  remark.  PlalnttfTs  atp 
tonMf  also  ^Bdalmed  any  intMtlon  to  make  mn 
Imptopv  uTnment,  and  told  the  jury  he  with- 
drew the  remark,  and  a^ed  them  not  to  coa- 
sidcz'  it.  Held  that,  as  the  court  did  all  that 
the  company  reqaested,  It  was  not  in  a  posi- 
tion to  complain  of  the  action  takoi. 

8.  In  an  action  against  a  rajlroad  company 
for  injuries  £rom  frightening  plaintifTa  horse 
at  a  croBBing,  evidence  of  a  tmrd  person  that 
he  met  plaintiff  at  the  croaafus,  and  that  hla 
horse  slued  at  the  CMnpanya  caboose  at  th* 
same  time  with  plaintifra,  la  admlaaible. 

4.  Bridence  in  an  action  against  a  railroad 
conpany  for  Injarles  arlslnf  from  the  frighten- 
ing at  a  crossing  of  plalouff's  horsey  on  plain- 
tiira  attempting  to  drira  around  th«  end  of  a 
caboose  standing  pcutly  orer  the  crossing,  ex- 
amined, and  AeJa  to  make  the  question  of  con- 
tribntoiy  neKUgoice  one  for  the  jnry. 

K.  In  a  panooal  Injury  action  the  only  doctor 
who  testified  stated  that  in  his  opinion  plain- 
tiff's Injuries  were  permanent,  and  that  he  was 
not  able  to  do  any  physical  labor.   This  was 
man  than  one  year  aft»  the  accident.  Plaintiff 
swm  that  he  was  confined  to  hla  bed  for  23 
t  days,  and  then  hobbled  about  the  house  for  3 
L  weeks;  that  every  time  he  did  any  work  it 
<  broQ^t  great  pain  to  hla  ride;  that  he  was 
I  restlws,'  and  slept  poorly,  and  had  great  pain  in 
1  his  kidneys  and  bladder,  and  bad  a  pain  and 
I  ringing  in  his  head  all  tibe  tim&  Btld,  that  a 
Vxeralct  for  97,000  waa  not  uceaaiTe. 

^peal  from  Dtetrlct  Osnrt^  SMo  Ommtar; 
B.  A.  Sterau,  JodgOb 

Action  J.  T.  ICwcw  agalnat  tbe  Inter* 
national  A  Great  Nortbem  Railroad  Gom- 
pany.  Judgment  tot  plaintiff,  and  defend* 
ant  appeals.  Affirmed. 

Hlcfea  A  Hlcka,  for  api>ellant  G.  A.  Da* 
Ties,  H.  0.  Carter,  and  Pmy  Lewis,  tor  ap- 
pelleeu 

FliT,  J.  Appellee  aned  appellant  for  dam- 
ages resnlting  from  personal  Injuries,  and 
recoTered  the  sum  of  $7,000.  The  facts, 
shown  by  the  record,  Justify  the  conclusion 
that  appellee  received  permanent  injuries 
and  suffered  great  pain  and  anguish  through 
the  negligence  of  appellant  in  obstructing  a 
public  crossing  by  stopping  a  car  on  the 
crossing.  Other  facts  are  set  out  In  connec- 
tion with  the  different  Mslgnments  of  oror. 

On  the  trial  of  the  cause  O.  A.  DaTles,  one 
of  the  attorneys  for  appellee,  In  the  opening 
address  to  the  Jury  said  that  appellant  and 
its  counsel  had  not  only  pursued  John  Mer^ 
cer,  but  had  "attempted  to  cast  their  mud 
and  slime  over  the  citizenship  of  Frio  coun- 
ty." Ai^Ilant  objected  to  tbe  remark,  and 
the  objection  was  sustained  by  the  court, 
and  the  Jury  Instmcted  to  "wholly  disre- 
gard and  not  consider"  the  remarks,  and  Mr. 
Davles  disclaimed  any  Intention  to  make 
an  Improper  argument,  and  told  the  jury  that 
be  withdrew  tbe  remark,  and  asked  the  Jnry 
not  to  consider  It  The  court  did  all  appel- 
lant asked  In  connection  with  the  remarks, 
and  there  Is  nothing  in  the  bill  of  exceptions 
that  Indicates  that  any  exception  was  rest- 
ed at  tbe  time  to  the  action  of  the  court,  but 
that  afterward  a  bill  of  axceptlons  was  pre- 
pared. If  appellant  was  dissatisfied  with 
tbe  ruling  of  the  court  In  regard  to  the 


remarks,  It  should  have  excepted  at  the  time 
tbe  ruling  was  made.  Saylea'  Ann.  CIt.  St 
1807,  art  1860.  Not  only  did  appellant  not 
BO  except  hut  eren  now  It  Is  not  In  a  posi- 
tion to  ofter  any  objection  to  the  ruling  of 
tbe  court,  because  the  court  ruled  exactly 
in  accordance  with  its  desires.  There  Is 
nothing  that  tends  to  show  that  any  improp- 
er influence  was  exercised  over  the  jury  by 
reason  of  the  remarks.  What  has  been  said 
applies  with  equal  force  to  the  remarks  com- 
plained of  In  the  elgbth  and  tentb  aaslgu- 
ments  of  error. 

Appellee  proved  by  a  witness  that  be  met 
appellee  about  the  center  of  the  railroad 
track;  that  as  their  horses'  beads  came  near 
together  both  of  them  shied  at  tbe  same 
time  from  the  caboose;  and  the  testimony 
waa  objected  to  by  appellant  on  the  ground 
that  it  was  'Irrelevant  immaterial,  and  prej- 
udicial to  the  defendant"  We  think  the  evi- 
dence was  clearly  admissible.  The  act  of 
McAllister's  horse  shying,  being  contemptM-a- 
neons  with  the  shying  of  appellee's  horse  at 
the  same  place,  was  a  part  of  tbe  transac- 
tion, and  as  such  was  relevant  and  proper. 

The  propriety  of  the  admission  of  such  tes- 
timony haa  been  considered  by  this  court, 
and  it  was  held:  "Upon  the  question  as  to 
whether  the  natural  tendency  of  the  object 
Is  to  frighten  horses  of  ordinary  gentleness, 
evidence  that  otber  horses  of  the  same  char- 
acter have  been  frightened  at  the  same  ot>- 
Ject  Is  admissible."  San  Antonio  Edt&on  Co, 
V.  Beyer  (Tex.  Civ.  App.)  67  S.  W.  851.  We 
do  not  think  the  force  of  this  rule  would  be 
destroyed  by  the  fact  that  one  horse  was  go- 
fng'tn  a  different  direction  from  the  other, 
as  contended  by  appellant  No  objection  waa 
urged  to  the  testimony,  because  the  character 
of  the  horse  of  witness  was  not  shown. 

In  tbe  fourteenth  assignment  of  error  two 
propositions  are  presented— tbe  first  that  ap- 
pellant was  not  guilty  of  negligence  In  stop- 
ping Its  cars  on  the  crossing;  and,  second, 
that  appellee  was  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  In  auch  prox- 
imity to  the  cars.  Only  the  latter  contention 
Is  presented  by  the  proposition  under  tbe  as- 
signment and  urged  In  the  argument  Tbe 
evidence  showed  that  appellee  was  driving 
bis  horse  attached  to  a  wagon  along  the  pub- 
lic highway  In  tbe  town  of  Pearsall,  when  a 
train  belonging  to  appellant  was  stopped  In 
the  road  in  front  of  bim  In  such  a  manner  as 
to  cover  about  one-half  of  It  Appellee  stop- 
ped, and  then  attempted  to  drive  around  the 
car.  To  do  that  he  pulled  bis  horse  In  a 
half  circle  around  the  end  of  tbe  car.  There 
was  room  to  pass  around  the  car  by  careful 
driving.  Just  as  tbe  horse  passed  around 
the  car  he  ran  off  tqi  a  bank  and  threw  ap- 
pellee out  The  horse  was  accustomed  to 
railroads  and  was  gentle.  He  had  run  away 
four  years  before  the  accident  but  had  nev- 
er  shown  any  fear  of  cars  before.  He  be- 
came frightened  at  the  end  of  tbe  car.  There 
waa  no  necessity  for  the  train  belnff  wboppeA 
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■0  u  to  leave  tba  tear  car  on  tbe  croasiiig. 
It  was  proved  by  appelant  that  there  was 
ample  room  for  a  Tehlde  to  pass  aroond  the 
end  of  the  rear  car  on  tbe  crossing.  The  evl- 
deace  presented  a  question  of  fact  to  be  de- 
tnmlned  b7  a  JiUT<  It  cannot  be  said,  as  a 
matter  of  law*  that  appellee  was  gollty  of 
contrlbntory  nes^lgence,  and  the  Jury  was 
Justified  In  exonerating  him  from  negligence. 
Railway  t.  Locke  (Tex.  dr.  App.)  07  S.  W. 
10S2. 

The  on^  doctor  who  testified  as  to  the  In- 
jmles  stated  that  hi  his  opinion  they  were  per- 
manent and  tiiat  appellee  was  not  able  to  do 
any  physical  labor.  This  testimony  was  giv- 
en more  than  a  year  after  the  injuries  were 
Inflicted.  Appellee  swore  that  he  was  con- 
fined  to  his  bed  for  28  days,  and  then  hob- 
bled about  the  house  for  8  we^;  that  every 
time  be  does  the  least  physical  labor  It  brings 
great  j^aln  to  his  side,  which  was  hurt  In  the 
fail  fft»n  the  wagon;  that  be  Is  restless,  and 
sleeps  poorly,  and  has  great  pain  In  his  kld- 
neys  and  bladder,  and  that  he  has  a  pain 
and  rln^ng  In  his  head  all  the  time.  We 
cannot  hold  that  a  verdict  for  17,000,  under 
the  circumstances,  Is  excessive. 

Tbe  judgment  Is  affirmed. 


BIiANK  T.  ROBERTSON. 
(Oouzt  of  OtU  Appeals  of  Texas.  Tan.  80, 

1904.) 

DISinSSAI.  OF  ACTION— PLDA  IN  RBCONVSN- 
■nON— REFUSAL.  TO  PaRUIT  AlUNDHSKT. 

1.  Sayles*  Ann.  Civ,  St.  art.  1260,  pnridea 
that,  where  a  defendant  has  filed  a  couvtep- 
claim  Beekius  afOrmatlTe  relief,  the  plaintiff 
shall  not  be  permitted  by  a  discontinnance  to 
prejudice  defendant's  right  to  be  heard;  and 
section  1801  providea  that  plaintiff  may  sot 
take  a  uonnilt,  so  as  to  prejudice  the  right  of 
an  adverse  party  to  be  heard  on  his  claim  for 
afflrmatiTe  relief.  Held,  that  it  was  error,  aft- 
er granting  plaintiff  a  nousuit.  and  snstaining 
a  demurrer  to  defendant's  plea  in  recmTentlon, 
to  refuse  him  leave  to  amend,  and  ttumajf- 
on  dismiss  the  action. 

Appeal  from  District  Courts  Stonewall 
County;  H.  R.  Jones,  Judge. 

Action  by  John  B.  Robertson  against  8.  A. 
Blank.  From  a  Judgmoit  dismissing  the  en- 
tire cause  aftw  reusing  defendant  pwmls- 
slon  to  amend  his  plea  In  reconventlfHi,  he 
peals.  Reversed. 

W.  J.  Arrington,  J.  W.  Gmdglngton,  and 
Theodore  Mack,  for  appellant.  H.  G.  Mc- 
0<nmell,  for  qipellee. 

8PEBR,  J.  Appellee,  John  B.  Robertaon, 
filed  this  suit  in  tbe  district  court  of  Stone- 
wall county,  Tex.,  In  trespass  to  try  title, 
against  S.  A.  Blank,  tbe  appellant;  for  tiie  re- 
covery of  four  sections  of  public  school  land 
In  said  county.  The  vpelUuit  answered 
general  denial  and  a  plM  ot  not  guilty;  and 
further,  by  way  of  reconvention,  be  sought  to 
recover  both  actual  and  exemplazy  damages 
Cor  the  wrongful  Issuance  and  service  of  a 
writ  of  sequestration  In  tiio  cassb  When  the 


case  camo  <hi  for  trial,  fbn  plaintiff  applied 
to  the  court  tm  leave  to  take  a  nimanit,  which 
was  granted,  and  on  the  same  day,  and  later 
In  the  day,  as  be  contends,  InteriKMed  a  gai- 
eral  demurrer  to  the  defendant's  plea  In  re- 
convention, which  was  by  the  court  rotatoed. 
Afterward  the  appellant  asked  leave  <rf  Oe 
court  to  amend  his  said  plea  In  reconventtoi. 
which  penolflslon  being  doded,  the  acUon 
was  thereuptm  dismissed. 

We  deem  it  uanecessaxy  to  discuss  the 
Questl(m  of  tbe  suffldency  of  tibe  plea  in  ie> 
convention  as  against  a  general  demurrer,  in- 
asmuch aa  we  are  dearly  of  the  opinion  that 
appellant  ibould  ban  beat  pomitted  to 
amend  such  plea  upon  tbe  conrt^a  sustaining 
appellee's  general  demurrw.  Appellee  reBes 
tipon  the  case  of  Hoodless  v.  Winter,  80  Tex. 
68S,  16  a  W.  427,  but  dearly  that  case  as- 
serts no  socb  doctrine  as  contoided  for  by 
appdlee  here.  In  that  case  It  was  beld  error 
to  refuse  the  plaintiff  permiaston  to  dismiss 
the  entire  cause  of  action,  for  tbe  reason  that 
the  defendants  had  intaimsed  no  pleading 
asking -for  afflrmatlva  rdlef  <tf  any  cbamcter 
whatever.  Everything  set  out  in  tbeir  spe- 
cial answer  could  have  been  proved  under 
fhelr  general  denial.  Tbe  language  of  tiiat 
decision  indicates  the  true  rule.  wUcb  is  tba^ 
vh^  a  defendant  has  by  his  pleadings 
■ought  some  affirmative  relief,  the  rlgSit  of 
ttw  plaintiff  to  discontinue  the  entire  canse  Is 
forbidden.  Sayles*  Ann.  Or.  8t  1887,  arts. 
1260,  1801;  French  t.  Oroesbeck  (Tex.  Civ. 
App.)  27'  8.  W.  48  (writ  refused);  Akard  v. 
Western  If.  ft  L  Co.  (Tex.  Glv.  A9p-)  84  8. 
W.  138;  Short  t.  Beptmrn,  88  Tex.  622.  85  & 
W.  1066l 

F<v  tbe  error  of  ^  district  court  in  not  at 
lowing  appdlant  to  amend  bis  pteading,  and 
In  dismissing  tiie  entire  cause,  the  Jnd^mt 
Is  reversed  and  the  cause  remanded. 


TYLEB  V.  BLANTON  et  al. 

(Court  ef  Civil  Appeals  of  Tezaa.    Jan.  80, 
1904.) 

PETITION— ClTATION-^nJDOMKNT  BT  DBFAULT. 

1.  The  proceedings  are  insuffldent  to  sostala 
a  Judgment  by  default,  where  the  petition  does 
not  set  oat  tne  residence  of  defendant,  mm  re- 
quired by  Bev.  St.  1895.  art.  1191,  so  Uiat  on- 
dw  articles  121%  1214,  there  Is  no  authority  for 
issuance  of  the  citation  for  him  to  the  sheriff 
of  anotbw  county;  and  It  is  not  shown  tiiat,  as 
required  by  articles  1216,  1219,  a  copy  of  the 
petition  was  delivered  to  defendant,  with  the 
citation  served  on  him  out  of  the  county. 

Error  from  Sherman  County  Court;  S.  T. 
Fagan,  Judge. 

Action  by  J.  W.  Blanton  and  others  against 
8.  C.  Tylw.  Judgment  for  plalntiffik  De- 
fendant brings  error.  Reversed. 

Browning,  Madden  *  Trulovei  for  plaintiff 

in  error. 

CONNER,  a  J.  B.  C.  Tyler  prosecntss  this 
wilt  of  error  from  a  Judgment  by  defluU 
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agaliut  lilm  in  Ulxox  of  the  defendant!  In  er- 
ror  In  the  count?  court  of  Sherman  county 
for  the  eiim  of  9800  as  damages  vsfoa  tlie 
cause  of  action  stated  In  the  petitltm  theie- 
tm.  Tlie  petition  In  the  county  court  faite 
to  state  the  leM&tee  of  plaintiff  In  6rror. 
station,  however,  was  Issued  by  the  county 
tieA  of  Shaman  county  directed  'To  the 
Sheriff  or  Any  Constable  of  Hansford  Coun- 
ty," commanding  the  presence  of  plalntlfl  In 
error  befwe  the  coonly  court  of  Sherman 
county  at  Its  next  re«nlar  term  to  be  htid  on 
the  first  Monday  in  Feteoary,  iSOS,  It  does 
not  appear  that  a  certified  capj  of  the  petl- 
tlon  accompanied  the  citation,  and  the  return 
upon  the  citation  Is  as  foHows:  "Came  to 
baud  the  14Cb  day  of  January,  A.  D.  180S.  at 
7  &elot±  p.  m.,  and  executed  the  19th  day  of 
January,  A.  D.  1906,  by  deUTerlng  to  the  fol- 
lowing named  defendant,  S.  O.  T;^er,  In  per^ 
son,  a  true  copy  of  this  citation.  [Signed] 
Bert  O.  Gator,  Sheriff,  Hansford  County,  Tex- 
as." One  of  the  requirements  of  a  petition 
is  ^t  it  "shall  set  fortb  clearly  the  names 
of  the  parties  and  their  residences  if  known." 
Her.  St  1895,  art  U91.  Article  1212,  Id., 
provides  that  "when  a  petition  shall  be  filed 
with  the  clerk  •  •  •  It  shall  be  his  duty 
to  Inne  forthwith  a  writ  of  citation  for  the 
defendant"  Article  1214,  Id.,  provides  that 
"such  dtatloo  shall  be  directed  to  the  sheriff 
or  any  c<»i8table  of  tiie  cchm^  where  the  de> 
fendant  is  alleged  to  reside  or  be."  No  au- 
thority, therefore,  for  the  issuance  of  the  dta- 
tl<n  by  tile  clerk  Is  found  In  the  petition,  and 
It  is  well  settled  that  when  sored  without 
the  county  In  which  the  tntt  Is  pending  **the 
irfBcer  shall  also  deiivei*'  to  the  defendant  in 
iwrson  a  certified  copy  of  the  petitloo  which 
it  is  provided  iball  accompany  the  citation. 
See  Bev.  St  1696,  arts.  1215.  1219;  Lauder^ 
dale  V.  Ennls  Stationery  Co.,  80  Tex.  496,  16 
8.  W.  308;  King  v.  Ooodson,  42  Tex.  163; 
Crawford  t.  Wilcox,  68  Tex.  109,  3  8.  W. 
696;  Pmltt  T.  States  92  Tex.  434,  49  8.  W. 


We  conclude  that  tbe  proceedings  are  In* 
sofflcient  to  support  the  Ju^ment  by  deteult, 
and  the  judgment  Is  accordingly  reversed, 
and  the  cause  ronanded. 


BDDT  v.  BOBLBT  at  a1.* 
<OouTt  oC  Olvll  Appeals  of  Texas.   Dee.  28, 
190S.) 

TRSSPA88  TO  TRY  TITLE— INTHRVBNTI  ON— PB- 
TinON— ADMISSION  —  WAIVER  —  COMMUNITY 
FROPRRTY — StntVIVORflHIP-aALB-WITNEaS- 
B8  —  HUSBAND  AlfD  WIFB  —  CONFIDENTIAL 
COMMUNICATIONS  —  DBEDS-OONSTRUCTION— 
INSTRUCTIONS  —  STIDBINOB  —  BURDEN  OV 
PROOr— APFBAL. 

1.  Id  treepara  to  try  title  agalnat  a  hnsbaod 
and  Us  Mfwnd  wife,  a  petition  In  Intervention 
by  children  by  a  former  marria^  of  the  haa- 
band.  claiming  that  tbe  property  in  controver- 
was  pnrcbaaed  by  the  nasband  with  tbe  pro- 
ceeds of  commnalty  property  of  the  first  mar- 
riage, and  had  once  been  set  aside  to  tnter- 


•BchMTlns  denMI  Febnury  U,  IMM, 


Teners  aa  their  share  of  the  community  prop- 
erty, without  farther  alleging  their  title,  or  the 
vice,  U  any,  Id  tbe  title  of  the  second  wife, 
who  had  pnrchaaed  from  the  hoaband,  was  in 
the  form  of  trespass  to  try  title,  and  was  suffi- 
cient to  permit  evidence  tending  to  show  sa- 

Swiorlty  of  title  over  tbe  second  wife,  and  a 
emarr^  by  ber  was  pn^erly  overniled. 

2.  The  admission  in  the  petition  of  intervene 
tloD  that  the  bosband  had  qnalified  as  snrrivor 
of  the  community  estate  of  himself  and  de- 
ceased wife  brought  that  Issne  Into  tbe  case,  and 
cored  the  failure  of  the  answer  of  the  second 
wife  to  allege  that  fact 

3.  If  the  admlnlatratlw  ot  a  community  ea* 
tate  had  lapsed,  or  a  conveyance  of  tbe  prop- 
erty by  the  one  who  had  qualified  as  sorrivor 
was  not  executed  In  pnrsaance  of  the  power 
conferred  by  tbe  community  statute  on  such 
snrvivor,  his  purchaser  would  acquire  only  the 
interest  which  the  sorvlvor  had  as  an  individ- 
ual, subject  to  the  protection  afforded  her  by 
the  asserted  defenses  of  limitation,  innocent 
pnrcbaser,  and  estoppel. 

4.  As  between  a  surviviog  hnsband,  who  sells 
a  part  of  the  community  estate,  and  his  dill- 
dren,  who  are  entitied  to  the.  commanlty  Iat«^ 
est  of  tiielr  mother,  auch  a  conveyance  Is  a  par- 
tition, and  the  sorvivor  who  so  sells  will  be  es- 
topped from  asserdng  any  title  to  the  part  un- 
Bold,  if  it  does  not  exceed  in  value  the  part 
previously  cooveyed  bv  him. 

6.  Tbe  rule  that  a  nasband  is  Incompetent  to 
testify  to  confidential  conunnnications  made  to 
his  wife  does  not  apply  so  as  to  prevent  a  hus- 
band who  had  married  a  second  time,  and  con- 
veyed to  his  second  wife  community  K»«per- 
ty  of  the  first  marriage,  from  testifying  uat 
prior  to  the  conv^anee  he  told  her  about  the 
ulstence  and  Interest  of  the  dilldren  of  the 
nrst  marriage. 

6.  The  construction  of  a  deed  Is  for  the  court, 
and  Its  legal  effect  dionld  not  be  submitted  to 
the  Jury. 

7.  It  was  error  to  give  one  lostmction  that 
uncontradicted  evidence  showed  that  a  certain 
transfer  was  for  a  valuable  conafderaUon,  and 
anothw  Instruction  that  the  question  as  to 
whether  a  valuable  eonddwation  was  given  was 
for  the  Jozy. 

8.  The  legal  title  to  eonununlty  property  be- 
ing In  the  hnsband,  who  had  qualifled  as  sur- 
vivor, a  purchaser  from  him  was  Invested  with 
the  same  character  of  title,  and  tbe  burden  of 
proof  was  on  the  children  of  the  marriage  to  es- 
tablish that  the  purchase  was  with  notice  of 
their  interests,  or  was  not  for  value. 

9.  Where,  in  trespass  to  try  title,  judgment  is 
rendered  In  favor  (tf  Intervenera,  and  defend- 
ants alone  appeal,  tbe  Judgment  might  be  af- 
firmed as  Mtunst  the  pUlntiflfs. 

Appeal  from  District  Court  Travis  Coun- 
ty; George  Calhoun,  Judge. 

Trespass  to  try  title  by  Martha  Bosley 
and  another  against  Julius  Quast  and  Eliz- 
abeth Quast  Eddy,  In  which  Amanda  Hill 
and  others  Intervene.  From  a  judgment  in 
favor  of  the  interveners,  the  defendant  Eliz- 
abeth Quast  Eddy  appeals.  Judgment  af- 
firmed as  to  plaintiffs,  and  reversed  as  to 
appellant 

W.  D.  Hart  and  Kemp  &  Hart,  for  appel- 
lant Walton  A  Hill  and  Wm.  Brueggeiv 
bolt,  for  appellees. 

FISHER,  a  J.  Martha  Bosley,  joined  by 
her  husband,  Wm.  Boaley,  on  October  8, 
1902,  brought  this  suit  In  trespass  to  try 
title  against  Julius  Quast  and  bis  wife,  Blls* 


f «.  see  Deeds,  vol.  li;  Cat.  Dig.  B 
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abeth  Eddy  Quast,  for  the  recorerjr  of  10 
acres  of  land  out  of  aorrey  Na  1.  abstract 
72.  In  the  name  of  WUUam  Brown,  situated 
In  Trarla  county;  also  to  recover  lots  S,  6,  7* 
and  8  In  outlot  86,  block  0,  Division  B,  of 
the  city  of  Austin,  Travis  county.  Amanda 
Hill,  Joined  by  her  husband,  S.  B.  Hill,  and 
T^esa  Quast,  children  of  Julius  Quast  by 
bis  first  marriage,  Intervened,  and  claimed 
that  the  land  In  controvrasy  was  purchased 
with  the  proceeds  from  the  sale  of  the  com- 
munity property  of  their  deceased  mother 
and  the  defendant  Julius  Quast,  and  that  the 
defendant  Julius  Quast  had  sold  one-half 
of  bloclE  6  in  outlet  86,  Division  B,  city  of 
Austin,  which  was  his  interest  in  aald  prop- 
erty, and  that  they  were  entitled  to  all  the 
property  l;i  controversy,  except  one-half  of 
the  10  acres.  Julius  Quast,  in  answer  to 
the  demand  of  the  plaintUt  Bosley,  filed  a 
plea  of  not  guilty.  The  defendant  Mrs.  Eliz- 
abeth Quast  Eddy,  who  In  the  meantime  had 
been  divorced  from  her  husband,  Julluat 
Quast,  and  resumed  her  former  name  of 
Elizabeth  Eddy,  answered  by  plea  of  not 
guilty  and  the  three,  five,  and  ten  years* 
statutes  of  limitatlott;  and  qtecially  plead- 
ed that  for  a  valuable  consideration,  and 
without  notice  of  the  claims  of  the  plaln- 
tlfT  and  of  the  Interveners,  she  had  pur- 
chased the  property  by  deed  from  her  co- 
defendant  Julius  Quast,  and  pleaded  that 
the  interveners  were  estopped  from  assert- 
ing any  action  to  recover  from  her  the  prop- 
erty In  controversy.  The  trial  below  before 
the  court  and  a  Jury  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  Interveners 
against  the  plaintiffs  Bosley  and  against  the 
defendant  Julius  Quast  and  Elizabeth  Quast 
Eddy.  Judgment  was  rendered  in  favor  of 
Interveners  for  all  of  the  10  acres  In  con- 
troTersy.  In  this  respect  it  went  beyond  the 
number  of  acres  claimed  in  their  petition  for 
intervention,  as  they  only  sued  for  an  un- 
divided one-half  of  the  10  acres.  However, 
this  error  in  the  Judgment  has  been  cured  by 
a  remittitur  filed  by  the  interveners  in  this 
court 

The  evidence  in  the  record  shows  that  the 
property  In  controversy  was  acquired  with 
the  community  funds  of  Julius  Quast  and 
his  first  wife,  the  moth^  of  the  interven- 
ers. Th^  mother,  Mrs.  Qnast  died  in  1880 
There  is  evidence  to  the  effect  that  besides 
the  two  Interveners  there  was  another  child 
of  this  marriage,  but  there  Is  evidence  which 
tends  to  show  that  she  had  received  her 
share  of  the  community  estate  left  by  her 
deceased  mother.  About  1884  Julius  Quast 
married  the  second  time,  and  it  was  dur- 
ing this  marriage  that  the  property  in  con- 
troversy was  acquired,  the  title  to  which 
was  finally  taken  In  his  name;  but  the  evi- 
dence is  clear  to  the  effect  that  it  was  pur- 
chased by  the  proceeds  of  community  funds 
arising  from  the  sale  of  community  prop- 
erty owned  by  JnUns  Qoast  and  Us  first 
wlfa  Julius  Quast  and  the  appellant,  Elis- 


abeth Eddy  Quast;  married  on  the  0th  day 
of  June.  1900.  After  this  last  marriage,  and 
before  the  divorce,  Jnllns  Quast  conveyed 
the  property  In  controvoiy  by  deed  to  tbe 
appellant,  Elizabeth  Quast  Eddy.  Tbe  re- 
cited consideration  for  this  conveyance  Is 
one  dollar  and  natural  love  and  aiCectloa; 
but  there  Is  in  the  record  evidence  of  a  val- 
uable and  different  consideration  other  than 
that  recited  on  the  face  of  tbe  deed.  There 
is  evidence  to  the  effect  that  at  the  time 
that  this  conveyance  was  made  to  the  appel- 
lant she  did  not  know  of  the  existence  of 
the  interveners,  or  their  claim  to  the  prop- 
erty In  controversy;  and  she  testifies  tliat 
Julius  Quast  informed  her  that  the  property 
in  controversy  was  bought  with  money  earn- 
ed by  himself  after  his  first  wife  had  died. 
On  the  other  hand,  there  is  evidence  to  the 
effect  that  she  knew  of  the  first  marriage 
and  tbe  existence  of  the  interveners  as  the 
children  of  that  marriage,  and  before  the 
conveyance  was  made  to  her  she  was  In- 
formed that  the  interveners  had  a  right  and 
Int^st  in  the  property  in  controversy.  It 
appears  from  the  evidence  that  Julius  Quast 
bought  tbe  entire  block  Mo.  6^  outlet  36,  DM- 
slon  B,  City  of  Austin,  and  that  after  that 
time,  and  before  his  marriage  with  the  ap- 
pellant, he  sold  and  conveyed  that  half  of 
the  block  not  in  controversy  to  Galen  Oow; 
and  there  is  evidence  to  the  effect  that  bj 
that  sale  he  intended  to  accomplish  a  parti- 
tion of  the  block,  and  that  the  remainder  un- 
sold—that portion  in  controversy  in  this 
suit— should  be  the  property  of  tbe  lut^ 
veners.  The  plaintiffs  Bosley  have  not  ap- 
pealed. 

The  Interveners,  In  their  petition  and  sup- 
plemental petition,  in  effect  allege  and  admit 
that  Julius  Quast,  after  the  death  of  hit 
first  wife,  qualified  under  the  statute,  by 
giving  the  bond,  etc.,  required  as  anrvtver 
of  tbe  community  estate;  but  do  not  admit, 
nor  do  they  plead,  that  the  property  In  am- 
troversy,  when  sold  and  conveyed  by  him  to 
the  appellant,  Elizabeth  Quast  Eddy,  wa 
by  virtue  of  his  capacity  and  authority  as 
survivor  of  the  community.  Tbe  appellant, 
Elizabeth  Quast  Eddy,  does  no^  In  her  an- 
swer, plead  that  the  sale  to  her  was  made 
by  Julius  Quast  under  his  anUwrity  and 
power  aa  the  qualified  survivor  of  tbe  com- 
munity estate.  We  are  of  tbe  oirinifm  that 
there  was  no  error  In  the  courf  s  overruling 
the  general  demurrer  of  tbe  app^ant,  Mfs- 
abeth  Quast  Eddy,  to  tbe  interveners*  plea 
of  interrentlon.  The  interveners'  position 
in  tbe  case,  as  to  her,  la  that  of  plalntlflia^ 
and  we  are  of  tbe  opinion  that  their  peti- 
tion is  In  tbe  form  of  trespass  to  try  tiUi^ 
which  is  predicated  vpoa  two  grounds: 
First,  that  the  property  in  controversy  wu 
bought  with  coDununlty  funds  of  their  father 
and  deceased  mother,  and  that  aa  to  that 
portion  of  block  6  that  la  In  controversy  flw 
same  was,  in  effect,  set  aside  to  them  by 
their  father  aa  their  portion  and  share  of 
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Out  en  tiro  block,  which  he  had  formerly  pur- 
chased with  the  community  funds.  It  waa 
not  neceeaary  that  they  should  set  oat  their 
titles  or  ahould  allege  the  ric^  If  any,  that 
existed  In  the  title  of  the  appellant,  Mrs. 
Eddy.  Their  petition  -was  In  the  form  of 
trespass  to  try  title,  and.  In  our  opinion, 
they  could  Introduce  evidence  tending  to 
show  the  superiority  of  their  title  over  that 
asserted  by  the  appellant,  Mrs.  Eddy. 

It  Is  contended  in  appellant's  second  and 
fourth  assignments  of  error  that  the  court 
erred  In  not  setting  aside  the  verdict  of  the 
Jury  and  rendering  Judgment  for  the  appel- 
lant, Eddy,  on  the  ground  that  the  uncontra- 
dicted evidence  showed  that  Julius  Qoast 
had  qnalifled  as  survivor  of  the  community 
estate  of  himself  and  his  deceased  wife,  the 
mother  of  the  interveners,  prior  to  the  time 
that  the  property  was  conveyed  to  the  ap- 
p^ant,  Mrs.  Eddy.  This  defense  was  not 
presented  by  Ura.  Eddy  In  her  anawer.  She 
had  a  plea  of  not  guilty  and  special  de- 
fenses asserting  the  fact  that  she  purchased 
the  property  for  value,  and  thereby  ahe  was 
an  innocent  purchaser,  and  alleged  an  es- 
toppel against  the  claim  of  the  interveners. 
It  may  be  that  under  the  authority  of  Rail- 
way Co.  V.  Whltaker,  68  Tex.  632,  5  8.  W. 
448,  and  Long  v.  Gray,  18  Tex.  Civ.  App. 
178,  35  S.  W.  32,  ahe  would  be  confined  to 
the  defenses  specially  pleaded,  and  could 
not,  under  the  plea  of  not  guilty,  introduce 
proof  establishing  the  fact  that  Julius  Qoast 
conveyed  the  property  to  her  as  survivor  of 
the  community  estate  of  himself  and  his 
first  wife;  but  the  defect  In  her  answer,  in 
our  opinion,  Is  cured  by  the  averments  and 
admissions  made  in  the.  pleadings  of  the  In- 
terveners. It  is  there  alleged^  and  in  fact  ad- 
mitted, tliat  Julius  Qoast,  after  the  death  of 
his  first  wife,  did  qualify  as  survivor  of  the 
community  estate.  These  averments  and  ad- 
missions stated  in  the  petition  of  the  inter- 
veners in  effect  brought  this  Issue  Into  the 
cas^  and  will  cure  the  defect  of  the  plead- 
ings of  Mrs.  Eddy  upon  this  subject  Orlmes 
V.  Ha  good,  19  Tex.  249;  Bourke  v.  Vender- 
lip's  Ex'rs,  22  Tex.  223;  Henry  v.  Sneed  (Mo. 
Sup.)  12  a  W.  666,  17  Am.  St  Rep.  5S0; 
Houston  &  T.  C.  R.  Co.  v.  Chandler.  51  Tex. 
420;  Hudson  v.  Willis,  66  Tex.  701;  Lyon 
V.  Logan,  68  Tex.  524.  5  S.  W.  72.  2  Am.  St 
Rep.  511;  Bomett  v.  Waddell,  64  Tex.  275. 
But  the  conveyance  executed  by  Julius  Qoast 
to  Mrs.  Eddy  does  not  show,  nor  is  there  any 
evidence  In  the  record  showing,  that  at  the 
time  of  this  conveyance  Julius  Qoast  sold  or 
conveyed  by  virtue  of  tiie  authorl^  confer- 
red upon  blm  as  the  qualified  survivor  of 
the  community,  or  whether  he  merely  sold 
and  conveyed  bis  Individual  interest.  If  any. 
The  subject  of  the  execution  of  a  power,  and 
whether  a  conveyance  will  or  wOl  not  be  re- 
ferred to  1^  is  fnUy  discussed  in  the  case  of 
Hill  T.  Conrad,  91  Tex.  342,  48  S.  W.  789. 
If  the  administration  of  the  estate  of  Jollns 
Quast  and  his  first  wife  still  continued  and 


was  in  existence  onder  the  commonity  sor* 
vlvorsbip  statute  at  the  time  that  he  ex- 
ecuted the  conveyance  to  the  appellant  Mrs. 
Eddy,  and  that  conveyance  was  executed 
under  the  power  conferred  by  him  as  sur- 
vivor, then  it  Is  clear  that  the  absolute  and 
superior  title  passed  to  Mrs.  Eddy,  and  she 
would  not  have  to  rely  on  the  defense  of  e^ 
toppel.  Innocent  purchaser,  or  limitation  in 
order  to  prevail  over  the  claims  of  the  in- 
terveners. But  on  the  other  hand,  if  the 
administration  of  the  estate  under  the  com- 
munity statute  bad  lapsed,  or  the  convey- 
ance was  not  executed  in  pursuance  of  a 
power  conferred  by  that  statute  upon  Julius 
Quast  by  reason  of  his  quallflcaUon  as  sur- 
vivor, then  Mrs.  Eddy  would  acquire  only  the 
interest  that  Julius  Qunst  had  In  the  prop- 
erty as  an  individual,  subject  however,  to 
the  protection  afforded  her  'by  the  defenses 
asserted  In  her  answer,  if  the  evidence  is  of 
a  character  to  support  the  same.  Tbe  evi- 
dence in  the  record,  as  before  stated,  being 
silent  on  the  question  as  to  whether  the  ad- 
ministration of  the  community  estate  under 
the  Burvtvorship  statute  was  in  existence  at 
the  time  of  the  execution  of  the  deed  to  the 
appellant  and  it  not  appearing  that  the  con* 
veyance  was  executed  by  virtue  of  the  power 
conferred  upon  Julius  Quast  as  the  qualified 
survivor  under  that  statute,  we  conclude  that 
no  error  is  pointed  out  by  these  assignments; 
but  we  have  stated  our  views  upon  this  sub- 
ject in  view  of  the  fact  that  the  qnestloo  may 
arise  upon  another  trial. 

The  second  proposition  und»  the  second 
assignment  of  error  is  not  in  accord  with  our 
views  of  the  facts  and  the  issues  raised  by 
the  pleadings.  The  point  here  presented  is 
that  if  the  Interveners  are  entiUed  to  re- 
cover, they  are  limited  to  two-thirds  of  a 
one-lialf  interest  in  the  land  In  controv^y. 
The  facts  in  the  record  with  reference  to 
block  6  indisputably  show  that  as  between 
Julius  Quast  and  the  Interveners  there  was. 
In  law.  a  partition  of  this  block;  and.  If  the 
claim  of  the  Interveners  Is  to  prevail,  they 
are  entltied  to  recover  all  of  the  half  of  the 
block  that  Is  now  In  controversy.  The  evi- 
dence is  obscure  upon  the  subject  as  to 
whether  or  not  this  property  was  set  aside 
by  Julius  Quast  to  the  Interveners  as  the 
community  Interest  of  their  mother's  estate 
that  they  were  entitied  to;  but  the  fact  is 
clear  and  without  contradiction  that  long 
prior  to  the  sale  and  conveyance  by  Julius 
Quast  to  the  appellant  Mrs.  Eddy,  he  had 
sold  and  conveyed  a  half  of  the  block  to 
Galen  Crow,  which  left  remaining  the  half 
In  controversy.  As  between  him,  as  the 
surviving  parent  who  sells  a  part  of  the 
community  estate,  and  his  children,  who  are 
entitled  to  the  community  Interest  of  their 
mother,  such  a  conveyance  Is  held  to  be  a 
partition,  and  the  survivor  who  so  sells  will 
be  estopped  from  asserting  any  titie  to  tbe 
part  unsold.  If  it  does  not  exceed  in  -mine 
tbe  part  previously  conveyed  by  blm;  which 


Digitized  by 


Google 


668 


78  SOUTHWBSTBBM  BEPOBTBR. 


(Tex. 


does  not  appear  to  be  the  cbm  hext.  Tbia 
principle  Is  decided  In  Bass  t.  Davis  (Tex. 
GlT.  App.)  88  8.  W.  269,  and  Wilson  T. 
Helms,  69  Tex.  683,  and  other  cases  decided 
hy  the  courts  in  this  state,  which  are  nn- 
necessaxy  to  mention. 

The  conTe^Aiice  to  Galen  Crow  by  Jnllna 
Quast  In  law  operated  as  a  partition  between 
him  and  the  Borrlvlng  children  of  Ms  first 
marriage.  It  is  also  clear  from  the  evidence 
that.  If  the  two  Interveners  are  entitled  to 
recover  from  the  appellant  Mrs.  Eddy,  they 
are  entitled  to  recover  that  half  of  block  No. 
ti  In  controversy,  tocether  with  an  undivided 
half  of  the  10  acres  In  controversy.  There 
is  evidence  to  the  effect  that  the  other  child 
of  the  marriage  of  Julius  Quast  and  bis  first 
wife  la  not  asserting  any  claim  to  the  prop- 
erty in  controversy,  and  that  she  has  receiv- 
ed her  proportionate  share  of  the  commonlty 
estate  of  her  deceased  mother. 

The  point  raised  in  the  third  proposition 
under  the  second  assignment  of  error  Is  ob- 
viated by  the  remittitur  filed  In  this  court. 

The  third  assignment  of  error  complains  of 
the  action  of  the  trial  court  in  admitting  the 
evidence  of  Julius  Quast  to  the  effect  that 
he,  previous  to  the  conveyance  to  his  then 
wife,  Mrs.  Eddy,  and  during  the  time  of  the 
marriage,  told  her  about  the  existence  and 
the  Interest  of  his  children  the  interveners 
In  the  property  In  controversy.  There  la  an 
objection  to  this  evidence  on  the  ground  that 
this  statement  was  made  by  Julias  Quast  to 
bis  then  wife  after  the  date  of  the  convey- 
ance to  her.  This  contention  la  not  borne  out 
by  the  record.  It  appears  from  the  evidence 
upon  this  subject  that  the  statement  inform- 
ing her  of  the  interest  of  his  ciiUdren  in  the 
property  In  question  «u  made  before  the 
conveyance. 

The  next  objection  Is  to  tb^  effect  that  the 
husband  cannot  be  permitted  to  testify  as  to 
confidential  communications  made  to  bis  wife 
during  marriage.  This  proposition  of  law  is 
correct,  but  it  only  prohibits  communications 
that  are  of  a  confidential  nature.  Mitchell 
T.  Mitchell,  80  Tex.  116,  15  8.  W.  705.  A. 
sale  by  the  surviving  husband  of  the  interest 
of  ills  children  In  the  community  estate  of 
bis  deceased  wife  without  authority  is  «, 
fraud  upon  the  children,  and  a  purchaser 
with  notice  participates  in  the  fraud.  Worst 
V.  Sgltcovich  (Tex.  Civ.  App.)  46  a  W.  72. 
It  is  not  believed  that  it  Is  the  spirit  of  the 
law  to  regard  a  communication  of  the  hus- 
band to  the  wife  of  the  existence  of  a  right 
of  .third  parties  which  he  is  attempting  to 
convey  to  her,  and  which,  if  accompllBbed. 
would  operate  as  a  fraud  upon  such  parties, 
as  privileged,  on  the  ground  that  sncb  com- 
munication is  confidential.  Edwards  v.  DIs- 
mnkes,  53  Tex.  612;  Ilenr;  v.  Sneed  (Mo.) 
12  S.  W.  66S,  17  Am.  St  Rep.  S80;  Moeckel 
V.  Helm  (Mo.)  86  8.  W.  226.  In  our  opinion. 
Che  evidence  complained  of  was  admissible. 
Its  bearing  and  relevancy  is  apparent  The 
effect  «f  It  if  believed  by  the  Jury,  was  to 


charge  the  appellant  Mrs.  Eddy,  with  notice 
of  the  claim  and  Interest  of  the  appellees,  the 
interveners,  or,  to  say  the  least  of  It  it  wai 
sufficient  to  excite  her  inquiry  as  to  the  ex- 
tent of  their  claim.  We  cannot  agree  with 
appellant  In  ber  fourth  assignment  of  exrw. 
The  facts,  in  our  opinion,  do  not  warrant  the 
contention  asserted  by  appellant 

The  fifth  assignment  of  error  Is  not  wdl 
taken.  Two  theories  are  presented  by  the 
pleadings  and  evidence.  One  is  that  the  In- 
terveners are  entitled  to  recover  the  prop- 
erty in  controversy  by  reason  of  the  fiict  that 
community  funds  were  Invested  in  its  pui^ 
chase,  and  the  other  ground  is  that  thne 
was,  in  legal  effect  a  partition  of  the  prop- 
erty between  them  and  their  father  Julias 
Quast 

The  majority  of  the  court  are  of  the  opin- 
ion that  the  sixth  assignment  of  wror  is  well 
taken;  ttiat  the  requested  instruction  by  ti» 
interveners  numbered  8  should  not  have  been 
given.  But  however,  tills  Is  not  made  a 
ground  for  reversal,  but  Is  disposed  ot  with 
Ibe  cautionary  statement  that  the  conrt  up- 
on another  trial  will  not  repeat  this  charge. 

The  validity  of  the  deed  from  Julius  Quast 
to  Blizabetb  Qoast  Eddy  was  a  matta  of 
legal  construction,  and  its  legal  effect  should 
not  have  been  submitted  to  the  Jury,  except 
the  Inquiry  as  to  what  was  the  considovtioD 
for  that  conveyance.  The  court  on  that  sub- 
ject peremptorily  Instructed  Uw  Jnry  that 
the  extrlnrtc  evidence  showed  that  tbe  con- 
veyance was  executed  for  a  ralnable  omsid- 
eratlon. 

Appellant's  seventh  assignment  of  error  is 
well  taken.  We  do  not  mean  to  say  that  the 
proposition  of  law  there  announced  was  not 
correct  but  the  charge  there  given  confilcta 
with  the  special  charge  No.  25  given  at  the 
request  of  defendant  Eddy.  Tbia  special 
chaise  Is  to  the  effect  that  the  Jury  were  In- 
structed that  the  uncontradicted  parol  evi- 
dence showed  that  the  property  In  contro- 
versy was  transferred  by  Julius  Quast  to 
Elisabeth  Eddy  Quaat  for  a  valuable  consid- 
eration. The  charge  given  by  tbe  court 
which  is  complained  of  in  tbe  Berenth  as- 
signment of  error  leaves  the  qaestlon  of  con- 
sideration to  the  Jury.  In  view  of  the  per^ 
emptory  inatmction  upon  chls  subject  Jost 
noticed,  there  was  no  question  of  conaldert- 
tlon  left  for  determination  by  the  Jury. 

There  is  no  merit  In  appellant's  eighth  as- 
signment of  error. 

The  point  raised  In  the  ninth  aasignmait 
of  error  has.  In  effect  been  disposed  of  by 
what  has  been  said  concerning  the  effect  OC 
tbe  deed  of  Julius  Quast  to  Crow. 

We  orerrule  appellant's  tenth  asBlgnment 
of  error.  Upon  tbe  question  there  raised 
there  was  a  conflict  of  evidence. 

The  majority  of  tbe  court  are  of  the  opiH' 
ion  that  tlie  charge  complained  of  In  the 
eleventh  assignment  of  error  should  not  hare 
been  given.  Tbe  writer  confesses  that  he  is 
not  able  to  state  a  good  reason  why  this 
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«luiKe  !■  artoneoiu,  and  disposing  of  It  In 
the  waj  p(rinted  ont  Is  In  accord  vlth  tlie 
TlewB  (tf  the  majniltr  of  the  court 

In  view  of  the  peremptory  iMtruction  on 
the  snhject  of  conslderatton,  there  was  no  er- 
ror In  refusing  the  chaises  requested  as  set 
oat  In  the  Blxteentb,  serenteentb,  and  twen- 
tieth asBlgnments  of  error. 

There  was  no  error  In  refusing  aitedal 
charge  No.  13,  as  set  out  under  appellant^s 
fourteenth  assignment  of  error.  There  Is  no 
erldence  in  the  record  tending  to  show  that 
me  children  gave  consent  to  Julius  Quast 
to  execute  the  converance  to  the  awellant 
Mrs.  Bddy. 

It  would  not  have  been  error  ftir  the  trial 
court  to  give  Mrs.  qpedal  Instmc* 

tfon  No.  16,  as  set  ont  under  the  appellanl^s 
sixteentii  assignment  of  error. 

It  was  error  for  the  conrt  to  refuse  the 
appellaufs  special  charge  No.  9,  as  set  out 
under  the  twelfth  assignment  of  error,  on 
the  subject  of  the  burden  of  proof,  and  for 
this  error  the  Judgment  of  the  trial  conrt  will 
be  rerersed,  and  Uie  cause  remanded.  The 
legal  title  to  tilie  property  In  question  was  In 
Julius  Qnast;  and  when  he  conveyed  hy  deed 
to  the  appelant  Mrs.  Biddy,  she  was  Invested 
wllh  the  same  character  of  title.  Fatty  t. 
HIddleton,  82  Tex.  686, 17  S.  W.  909;  Saund- 
ers T.  Isbell,  S  tex.  Ctr,  App.  61S.  2ft  S.  W. 
307;  Burleson  t.  AItIs  CTex.  CIt.  App.)  66  S. 
W.  286;  and  Edwards  t.  Brown,  68  Tex.  320, 
4  S.  W.  880,  D  S.  W.  87.  The  title  of  the  In- 
terveners was  equitable,  and  the  burden  rest- 
ed upon  them  to  estabUHh  the  fact  ttiat  ttie 
holder  of  tho  legal  title  either  purchased 
with  notice  of  th^  dabn  or  Interest  or  was 
a  purchaser  without  value.  Authorities  Jnst 
dted. 

As  the  Bosleys  do  not  appeal,  and  are  not 
complaining  of  tbe  judgment  of  the  trial 
court,  the  Jud^ent  In  favor  of  Interveners 
as  against  Ihem  Is  affirmed;  but  for  the  rea- 
sons stated  In  the  opinion  the  Judgment 
against  the  apiMllant,  Mrs.  Bllsabetb  Qnut 
Eddy,  Is  revened  and  remanded  as  to  the  In- 
terveners and  as  to  the  plalntUTs  William  and 
Martha  BosI^. 

Affirmed  In  part,  and  revetsed  and  remand- 
ed In  part. 


STATE  V.  GANTWELL  et  aL 

CSopreme  Conrt  of  Mlssonrl,  IMvlsIon  No.  1: 

Fttb.  1,  1904.) 

TITL.BB  or  ACTS  —  SPECIAL  LEGISLATION  — 
HOCTRS  OF  EMPLOmmtT  W  MINHft-POMOB 
POWER-HEALTH  AND  SAIVTr  OF  EHPL0TE8 
— .JBXPIBT  TB8TIH0NT. 

1.  Const  art  4.  S  28^  providlnff  that  an  act 
Aall  contain  but  one  snoject,  wnlcb  shall  be 
clearly  wproasod  in  the  title,  does  not  require 
the  title  to  designate  the  purpose  of  the  act. 

2.  Act  March  23.  1901  (Laws  1001,  p.  213). 
making  It  nnlawful  tor  persons  entraeed  in  min- 
ing, or  making  excavations  beneath  the  snrfiice 
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of  the  earth,  while  aearchlng  for  minerals  or 
other  valnable  substances,  to  work  their  em- 
ployes at  such  labor  more  than  Mght  honra 
a  day,  is  not  siMclal  or  class  legislation  be- 
cause applicable  only  to  thoaa  engased  In 
searching  for  minerals  other  valusble  sub- 
stances beneath  the  surface  of  the  earth. 

8.  Such  act  1b  a  proper  ^erdae  of  the  police 
power  of  the  Legiuaturo  to  enact  a  reasonable 
regulation  to  aecnre  the  health  and  safety  of 
the  employes. 

4.  Bzpert  testimony  that  a  certain  employ- 
ment la  not  attended  with  danger  to  the  health 
ot  those  engaged  in  It  la  not  admissible  to 
IwoTe  that  a  statute  enacted  In  the  exercise  of 
the  police  power  to  presrave  the  health  and 
asfecy  of  the  empl^ls  engaged  thareln  Is  not 
necessary. 

Appeal  from  Circuit  eonri;  Madlioa  connty; 
R.  A.  Antliony,  Judge. 

Harry  J.  Cantwell  and  others  were  con- 
victed of  a  violation  of  the  statute  regulating 
hours  of  employmut  In  mines,  and  a^eaL 
Affirmed. 

Harry  J.  Cantwell,  B.  D.  Anthony,  and  Ed- 
ward D'Arcy,  for  appellants.  The  Attxansy 
Oeneral  and  Bruce  Bamett,  for  the  State. 

FOX,  J.  "The  defendants  were  Johitly 
tried,  convicted,  and  fined  twanty-flve  dollars 
each.  In  the  drcidt  court  of  Madison  county. 
In  March,  1908,  ftw  working  their  employAi 
In  mines  longer  than  eight  hours  a  day.  In 
violation  of  the  act  of  March  28, 1901,  desig- 
nated as  sections  STBS  and  879ft  of  the  stat- 
utes, and  found  on  page  211  of  the  Session 
Acts  of  1901.  The  prosecution  was  by  In- 
fMmatltni,  whl<^  charges  the  offense  to  have 
been  committed  In  July,  1902.  The  defend- 
ants admitted  that  th^  woe  In  charge  of 
and  <9eratlng  titie  mine  of  the  Catherine  Lead 
Company  (defendant  Cantwell  being  pred- 
dent;  Magenau,  superintendent;  and  Ed- 
wards, mine  captain),  and  a^ltted  that  they 
had  knowledge  at  tiie  time  that  tb^  em- 
ployes were  working  underground  long^ 
than  eight  hours  out  of  twenty-four,  In  shafts 
100  feet  and  100  feet  In  depth.  The  defense 
xwoduced  evidence  to  the  effect  that  the  em- 
ployte  worked  bi  excess  of  eight  hours  a  day 
under  a  contract  entered  Into  voluntarily  by 
the&,  and  not  under  force  or  compuldon 
from  defendants.  The  state  ivoved  hy  wit- 
nesses ^Vank  Graham,  William  Lawea, 
George  Delllnger,  and  Monroe  Smith  that  the 
moL  worked  in  the  mine,  taking  out  mineral, 
ten  hours  a  day,  at  the  time  charged  In  the 
information.  The  defense  questioned  the  con- 
itltationallty  oC  the  above-mentlpned  statute 
by  an  objection  to  the  Introduction  of  any 
evidence  and  by  a  motion  In  arrest  The  ob- 
jection to  the  Introduction  of  evidence  was 
as  follows:  By  defendants'  counsel:  'For 
file  purpose  of  preserving  the  record,  we 
want  to  object  fbrmally  to  the  Introduction 
of  any  evidence  to  this  cause,  for  the  reasons: 
First,  tb$.t  the  act  upon  whleb  this  prosecu- 
tion is  based  is  nnconstitutlonaU  to  this:  that 
the  title  does  not  npros  the  ohject  of  the 
act;  tiiat  the  object  of  the  act,  if  within  the 
proper  exercise  of  the  powers  of  the  l^lsla- 
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tire  body,  sbonld  be  entitled  "An  act  to  con- 
serve public  health";  that,  if  sach  an  act 
cannot  be  upheld  as  calculated  to  conserTe 
pnbllc  health,  then  It  la  unconstitutional  and 
Told,  as  TlolatiTe  of  the  federal  and  state 
Constitutions  and  the  BlU  of  Rights,  in  this: 
that  it  denies  the  right  to  contract;  second, 
that  it  does  not  provide  for  contracts  already 
existing,  and  may  be  construed  retrospective- 
ly in  its  operatlcHi;  third,  that  It  denies  the 
right  to  gains  of  Industry;  fourth,  that  It  ar* 
bitrarlly  limits  the  right  to  contract;  and, 
fifth,  it  denies  the  equal  protection  of  the 
laws  as  guarantied  by  the  Bill  of  Rights;  and, 
sixth,  it  is  obnoxious  as  a  special  law,  as  It 
is  Intended  to  oppress  one  particular  line  of 
industry,  and  is  not  equal  In  Its  operations.' 
The  defense  offered  to  prove  by  witnesses  N. 
A.  Bliss  and  O.  li.  Dines,  physicians  of  ex- 
perience in  practice  in  mining  regions,  and 
by  R.  D.  O.  Johnson,  an  experienced  mining 
engineer,  I.  J.  PlrUe,  an  experienced  mine 
foreman,  and  H.  L.  Baker,  who  had  worked 
thirty-four  years  fn  mines,  that  underground 
work  In  mines  Is  not  more  Injurious  to  the 
public  health,  or  to  the  health  of  the  class  of 
men  engaged,-than  working  the  same  number 
of  hours  In  the  ordinary  employments  on  the 
surface,  and  oftered  to  prove  by  Dr.  Dines  that 
underground  work  In  excavating  mln^als  is 
no  more  Injurious  than  underground  work  of 
any  other  kind  or  for  any  other  purpose;  and, 
on  cross-examination  of  the  state's  witness 
George  Delllnger,  the  defense  offered  to  show 
by  the  witness  that  under  the  ordinary  rules 
of  employment,  in  any  occupation  on  the  sur- 
face, ten  hours  was  required  as  a  day's  work; 
stating  that  the  purpose  of  the  testimony  of- 
fered was  to  show  that  the  statute  amounts 
to  a  discrimination  against  the  mining  indus- 
try. All  evidence  along  these  lines  was  ex- 
cluded." 

The  Information  filed  in  this  cause,  which 
was  duly  verified.  Is  as  follows:  "Thomas 
Holllday,  prosecuting  attorney  within  and 
for  the  county  of  Madison,  in  the  state  of 
Missouri,  informs  the  court  tliat  Harry  J. 
Cantwel^  William  Magenau,  and  Jasper  Ed- 
wards on  the  — ^  day  of  July,  1902,  at»tho 
■aid  county  of  Madison,  had  charge  of  and 
operated  certain  mines,  situate  In  said  county 
of  Madison,  known  as  the  'Catherine  Lead 
Mines,'  and  that  they  were  then  and  there  en- 
gaged In  mining  In  said  mines  for  minerals 
and  valuable  substance,  and  did  then  and 
there  have  In  their  employ  and  under  their 
control,  for  wages,  and  to  whom  wages  were 
paid  for  their  labor,  certain  hands  and  em- 
ployes, to  wit,  William  Lawea,  Rufus  Skaggs, 
John  Hampton,  George  Delllnger,  Monroe 
Smith,  Bud  Vaughn,  and  others  whose  names 
are  unknown  to  your  informant,  to  labor, 
work,  and  search  in  said  mines  In  exca- 
vating beneath  the  surface  of  the  earth  for 
minerals  and  valuable  substance,  and  did 
then  and  there  unlawfully  work  said  hands 
and  employ^  to  wit,  WilUam  Lawes,  Rufus 
Skaggs,  John  Hampton,  George  DelUnger, 


Monroe  Smith,  Bud  Vaughn,  and  others  whose 
names  are  unknown  to  your  informant,  in 
said  mines,  to  mine,  search,  work,  and  labor 
in  excavating  for  minerals  and  other  valna- 
ble  substance  beneath  the  surface  of  the 
earth,  at  such  labor  and  Industry,  longer  tiua 
eight  hours  in  that  said  day  of  twenty-four 
hours,  to  wit,  longer  than  eight  hours  in  tie 

said    day  of  July,  1902;  against  the 

peace  and  dignity  of  the  state." 

The  court  declared  the  law  as  follows: 

"(1)  Yon  are  Instructed  that  you  may  find 
one  or  more  of  the  defendants  goll^,  or  not 
guUty,  accordingly  as  you  may  believe  the 
evidence  will  warrant 

"(2)  If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendants, 
Harry  J.  Cantwell,  William  Magenau.  and 
Jasper  Edwards,  at  the  county  of  Madison 
and  state  of  Missouri,  on  any  day  within  one 
year  prior  to  September  1,  1902,  the  day  ou 
which  the  Information  in  this  cause  was  filed, 
had  charge  of  and  operated  certain  mines, 
known  as  the  'Catherine  Lead  Mines';  that 
they  were  then  and  there  engaged  in  mining 
In  said  mines  for  minerals  and  valuable  sub- 
stance, and,  as  auch,  did  then  and  time  have 
In  their  employ  and  under  their  control,  for 
wages,  and  to  whom  wages  were  paid  for 
their  lab(w,  certain  hands  and  employes,  men- 
tioned In  the  information,  or  any  of  th^,  to 
work,  labor,  and  search  In  said  mines  Id  ex- 
cavating beneath  the  surface  for  minerals 
and  valuable  substance;  and  that  the  defoid- 
ants  did  then  and  there  work  said  tiands  and 
employes  mentioned  in  the  information,  or 
any  of  them,  In  said  mines,  to  mine,  search, 
work,  and  labor  in  excavating  t<x  minerals 
and  other  valuable  substance  beneath  the 
surface  the  earth,  longer  than  eight  hours 
in  a  day  of  twenty-four  hours— thai  yon  will 
find  the  defendants  guilty,  and  assess  against 
each  a  fine  of  not  less  than  twenty-flre  nor 
more  than  five  hundred  dollars;  bat,  onless 
you  find  the  above  facts  from  the  evidence, 
you  win  find  the  defendants  not  guilty. 

"(3)  The  court  Instructs  the  Jury  that  tlie 
defendants  are  presumed  to  be  innocent,  and 
It  devolves  upon  the  state  to  prove  their  guilt 
beyond  a  reasonable  doubt;  and  unless  tlie 
state  has  estabilsbed  the  guilt  of  the  defend- 
ants, as  cliarged  In  the  information,  to  your 
satisfaction,  beyond  a  reasonable  doubt,  yon 
should  give  the  defendants  the  benefit  of 
such  doubt,  and  return  a  verdict  of  not  guil- 
ty. But  such  a  doubt,  to  authorize  an  ac- 
quittal on  that  ground  alone,  diould  be  a  sub- 
stantial doubt  of  guilt,  arising  from  the  evi- 
dence in  the  case,  and  not  a  mere  possibility 
of  innocence." 

The  defendants  prayed  the  court  to  In- 
struct the  Jury  as  follows: 

"(1)  The  court  instructs  ttie  Jury  that  if 
they  find  from  the  evidence  that  the  worklag 
of  men  beneath  the  surface  of  the  eartli. 
while  searching  for  minerals,  coal,  or  any 
valuable  substance,  Is  not  more  InJurloa  to 
health  and  life  than  tbe  working  of  men  in 
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other  occiipatlons  apon  the  surface  of  the 
earth,  then  the  act  of  the  General  Aasembly 
ot  tbe  state  of  Missouri  repealing  sections 
8703  and  8794  of  the  Revised  Statutes  of 
tbe  state  of  Missouri  of  1899,  and  enacting 
two  new  sections  In  lien  thereof  to  be  known 
aa  sections  8793  and  8794,  approved  March 
23, 196l  [Laws  1901,  p.  211],  Is  unconstttntlon- 
al  and  void,  and  In  contravention  of  tbe  Con- 
Btltatlons  of  the  United  States  and  of  the 
state  of  Missouri,  and  the  jnrjr  are  instruct- 
ed to  find  the  defendants  not  guilty. 

"(2)  Tbe  court  Instructs  the  Jury  that  the 
act  of  March  23,  1901,  does  not  operate  or 
apply  to  persons  engaged  In  worthing  more 
than  eight  hours  per  day  In  making  excava- 
tion beneath  the  surface  of  the  earth  for  oth- 
er purposes  than  *wbUe  searching  for  min- 
erals, coal  or  any  valuable  substances';  that 
therefore  said  act  is  not  Intended  to  conserve 
the  public  health,  nor  the  health  of  persons 
engaged  In  making  excavations  beneath  tbe 
surface  of  tbe  earth,  hut  Is  an  act  abridging 
the  right  to  contract  for  the  gains  of  one's 
Industry  In  a  lawful  Industry,  and  to  prevent 
the  performance  of  said  contract,  and  Is  un- 
constitutional and  void,  because  it  Is  a  spe- 
cial law,  because  the  title  does  not  express 
tbe  subject,  and  because  it  denies  the  equal 
prt>tectlon  of  the  laws,  and  denies  the  rigbt 
to  the  enjoyment  of  gains  of  one's  Indnstryt 
and  tbe  defendants  must  be  acquitted. 

"^)  The  court  Instructs  the  Jury  that  the 
act  of  tfte  General  Assembly  of  the  state  of 
M:issouri  entitled  'An  act  to  repeal  sections 
ST93  and  8794  of  chapter  133  of  article  2  of 
tbe  Revised  Statutes  of  Missouri  of  1889,  and 
enact  In  Ueu  thereof  two  new  sections  to  he 
known  aa  sections  8798  and  8794,  and  to  pre- 
vent perse ns  and  corporations  from  working 
labwers  under  ground  more  than  eight  hours 
In  a  day  of  twenty-four  hours,  and  fixing 
eight  hours  as  a  day  for  such  labrarers,'  ap- 
proved March  23,  1901  [Laws  1901,  p.  211], 
under  which  this  prosecution  Is  brought,  is 
ancottstitatlonal  and  void,  and  In  contraven- 
tion of  the  C!onstltutIons  of  tbe  United  States 
and  of  tbe  state  of  Missouri,  for  tbe  follow- 
ing reasons:  First  It  seeks  to  deprive  per^ 
sons  of  liberty  and  property  without  due 
process  of  law.  Second.  It  falls  to  recognize 
that  'all  constitutional  government  [Is]  In- 
tended to  promote  the  general  welfare  of  tbe 
people;  that  all  persons  have  a  natural  right 
to  life,  liberty,  and  the  enjoyment  of  the 
gains  of  tbelr  own  industry;  that  to  give  se- 
curity to  these  things  is  the  principal  office 
of  government;  and  that,  when  government 
does  not  confer  this  security,  it  falls  of  its 
chief  design,'  Third.  It  seeks  to  arbitrarily 
and  unlawfully  abridge  the  rights  of  the 
people  In  disposing  of  their  lawful  proper- 
ty, and  tbe  Jury  is  therefore  instructed  to 
find  the  defendants  not  guilty. 

"(4)  The  court  Instructs  tbe  Jury  that  the 
act  of  the  General  Assembly  of  the  state  of 
Missouri  entitled  'An  act  to  repeal  sections 
8703  and  8794  of  chapter  183  of  article  2  of 


tbe  Revised  Statutes  of  Missouri  of  1890,  and 
enact  in  Ueu  thereof  two  new  sections,  to  be 
known  as  sections  8793  and  8794,  and  to  pre- 
vent persons  and  corporations  from  working 
laborers  under  ground  more  tlian  eight  hours 
In  a  day  of  twenty-four  hours,  and  fixing 
eight  hours  as  a  day  for  such  laborers,'  ap- 
proved March  23,  1901  [Laws  1901,  p.  211], 
Is  unconstitutional  and  void,  and  in  contra- 
veutlon  of  tbe  Constitutions  of  tbe  United 
States  and  of  the  state  of  Missouri,  for  the 
following  reasons:  First  It  Is  a  special  law 
•regulating  lat>or,  trade,  mining,  or  manufac- 
turing/ Second.  It  Is  a  special  law  In  a  case 
where  a  general  law  can  be  made  applicable. 
Third.  It  is  arbitrary  and  unlawful  class 
legislation.  Fourth.  It  unjustly  and  arbi- 
trarily singles  out  a  class  of  persras,  and  im- 
poses upon  them  restrictions  from  which  oth- 
ers similarly  situated  are  exempt  Fifth.  It 
seeks  to  deny  to  persons  within  the  state  of 
Missouri  the  equal  protection  of  the  laws. 
And  the  Jury  Is  therefore  Instructed  to  find 
tbe  defendants  not  guilty. 

"(5)  Tbe  court  Instmcts  tbe  Jury  that  tbe 
act  of  the  General  Assembly  of  the  state  of 
Missouri  entitled  'An  act  to  repeal  sections 
8793  and  8794  of  chapter  133  of  article  2  of 
tbe  Revised  Statutes  of  Missouri,  1899,  and 
to  enact  in  lien  thereof  two  new  sections,  to 
be  known  as  sections  8703  and  8794,  and  to 
prevent  persons  and  corporations  from  work- 
ing laborers  under  ground  more  than  eight 
hours  in  a  day  of  twenty-four  hours,  and 
fixing  eight  hours  as  a  day  for  such  laborers, 
approved  Marcb  23,  1901'  [Laws  1901,  p.  211], 
i  under  which  this  prosecution  is  brought,  and 
by  virtue  of  which  plalntlfl  most  recover,  if 
at  all,  is  nnconstitutlonal  and  void,  and  In 
contravention  of  the  Constitutions  of  the 
United  States  and  of  the  state  of  Missouri, 
tor  tbe  following  reasons;  First  Said  act 
seeks  to  Impair  the  obligation  of  contracts. 
Second.  It  seeks  to  arbitrarily  and  unlawful- 
ly limit  and  destroy  the  right  of  tbe  cltlsen 
to  enter  into  contracts  relating  to  legal  and 
lawful  business.  Third.  Because  it  Is  an  un- 
warrantable Interference  with  and  Infringes 
both  the  right  of  employer  and  employto 
to  make  contracts  relating  to  lawful  busi- 
ness, and  la  obnoxious  to  the  provisions  of 
our  Bill  of  Rights,  which  guaranties  to  all 
persons  their  natural  and  Inalienable  right 
of  personal  liberty,  and  acquiring,  possessing, 
and  protecting  property.  And  tiie  Jury  are 
therefore  Instructed  to  find  tbe  defendants  not 
guilty. 

"6.  The  court  instructs  the  Jury  that,  no  ev- 
idence having  been  Introduced  that  the  work- 
ing of  men  more  than  eight  hours  per  day 
of  twenty-four  hours  In  making  excavations 
beneath  the  surface  of  tbe  earth  while 
searching  for  minerals,  coal,  or  any  valua- 
ble substance,  is  more  injurious  to  health 
and  life  than  the  working  of  men  tbe  same 
hours  while  engaged  In  making  similar  ex- 
;  cavatlons  for  other  pnrpraes  than  searching 
[  for  minerals,  coal,  or  any  valuable  aubstance^ 
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then  the  act  of  the  General  Aisembly  of  the 
state  of  MlBSOurl  repealing  sections  8793  aniT 
8794  of  the  Revised  Statutes  of  Mlssonri  of 
1899,  and  ^acting  two  new  sections  In  lien 
thereof,  to  be  known  as  sectlona  8793  and 
8794,  ai^roved  March  23,  1901  [Laws  1901,  p. 
211],  is  unconstitutional  and  void,  and  In 
contraTentlon  of  the  Constitutions  of  the 
United  States  and  of  the  state  of  Bflasourl, 
and  the  Jury  are  iDStrocted  to  find  the  de- 
fendants not  guUtf . 

"(7)  The  court  Instructs  the  Jury  that  no 
evidence  having  been  Introduced  that  the 
working  of  men  more  than  eight  hours  per 
day  of  twenty-four  honrs  In  making  excava- 
tlons  beneath  the  surface  of  the  earth  while 
searching  for  minerals,  coal,  or  any  valua- 
ble substance  Is  injurious  to  the  health  or 
morals  of  the  general  public,  then  the  act  of 
the  Qeneral  Assembly  of  the  state  of  Mis- 
souri repealing  sections  8798  and  8794  of  tlie 
Revised  Statutes  of  the  state  of  Missouri, 
1899,  and  enactlug  two  new  sections  in  lien 
thereof,  to  he  known  as  sections  8796  and 
8794,  ai^roved  March  23, 1901  [Laws  1901,  p. 
211],  is  nnconstitational  and  void,  and  In 
contravention  of  the  Constitutions  of  the 
United  States  and  of  the  state  of  Missouri, 
and  the  Jury  Is  instructed  to  find  the  defend- 
ants not  gaUty. 

"(8)  The  court  instructs  the  jury  that  sec- 
tions 8793  and  8794  of  the  Revised  Statutes 
of  the  state  of  Missouri,  under  which  this 
prosecution  la  brought,  can  be  sustained  only 
as  a  regulation  concerning  the  public  health, 
and  that  as  this  object  Is  not  stated  la  the 
titie  of  the  bin,  even  though  said  act  might 
be  within  the  authority  of  the  Legislature 
la  the  exercise  of  iti  police  powers,  yet  ttie 
title  of  said  act  does  not  fairly  embody  or 
eq>re8S  such  purpose,  and  the  act  is  there- 
fore unconstitutional  and  void,  as  In  contra- 
vention of  article  4  of  section  28  of  the  Con- 
stitution  of  the  state  of  Missouri,  and  the  de- 
fendants must  be  acquitted. 

"(9)  The  court  instructs  the  Jury  that  sec* 
tlons  8793  and  8794  of  the  Revised  Statutes 
of  tte  state  of  Missouri,  under  wbldi  this 
prosecution  Is  brought,  are  unconstitutional 
and  void,  and  in  contravention  of  the  Consti- 
tuttons  of  the  United  States  and  of  tbe  stata 
of  Wssourl,  because  said  act  la  retrospectlTa 
In  Its  operation. 

"(10)  The  court  Instructs  the  Jury  that 
•Ten  though  they  may  find  from  the  evidence 
that  the  employes  of  the  defendants  worked 
more  than  eight  hours  In  a  day  of  twenty- 
four  hours  In  mining  for  minerals,  coal,  or 
other  valuable  substances,  yet  if  they  shall 
further  find  from  the  evidence  that  said  work 
was  Tolmitarily  performed  by  said  employte, 
and  thmt  no  compulsion  or  coercion,  by  con- 
tract or  otherwise,  was  used  by  the  defend- 
ants to  compel  them  to  so  work  more  than 
eight  hours,  then  tbe  defendants  must  be  ac- 
quitted." 

Which  Instructions  asked  by  the  defend- 
ants were  by  the  court  refused. 


Tbe  cause  being  submitted  to  the  Jury, 
they  returned  a  verdict  finding  each  of  the 
defendants  guilty,  and  assessing  their  pun- 
ishment separately  at  a  flue  of  $2S.  Id 
proper  time  and  form,  defendants  filed  mo- 
tions for  new  trial  and  In  arrest  of  Judg- 
ment, -which  were  by  Ilia  court  ovecrnled, 
and  the  cause  la  now  before  na  oa  VDiptal  tar 
review. 

Opinion. 

This  prosecution  Is  predicated  upon  sectims 
8793  and  8794,  Bess.  Acts  1901,  p.  211,  which 
provide  as  follows: 

"Sec.  8793.  It  shall  be  unlawful  for  any 
person  or  corporation  mgaged  ta  mining  for 
minerals,  coal,  or  any  valuable  substance, 
or  making  excavations  beneath  t2ie  snrtace 
of  the  earth  while  searching  for  minerals, 
coal  or  any  valuable  substance,  to  work  their 
hands  or  employ^  at  such  labor  or  Industry 
longer  than  eight  houn  in  a  day  of  twoity- 
four  hours,  and  it  is  hereby  declared  that 
e^ht  houn  shall  constitute  a  day  for  all  la- 
borera  or  employ^  engaged  in  the  kind  ot 
labor  or  Industry  aforesaid. 

"Sec.  8794.  Any  person  or  persons  m  eoe- 
poration  who  shall  violate  any  of  the  pro- 
visions of  the  preceding  section  shall  on  con- 
viction, be  fined  in  a  sum  not  less  tlum 
twenty-five  nor  more  tiisn  five  hundred  dol- 
lars." 

This  cause  practically  involves  but  one  prop- 
osition: Are  sections  8793  and  8794,  supra, 
a  valid  exercise  of  the  police  power  of  tbe 
state,  or  are  they  hivalld  and  void,  for  the 
reason  that  they  are  in  conflict  with  tiie 
organic  law  of  this  state,  or  ct  tiw  Ooostttn- 
tlon  of  the  United  StatesT 

Doubtless  the  Legislature,  by  tiie  enact- 
ment of  the  provisions  upon  which  this  pros- 
ecution is  baaed,  proceeded  on  the  theory 
that  the  public  has  an  interest  in  the  pres- 
ervation of  tbe  health  of  all  laborers  en- 
gaged In  woA  bMieath  the  surface  of  the 
earth  In  aeardi  of  minerals  or  other  ralua- 
ble  substances.  It  was  not  necessary  for  tiie 
lawmaking  power,  in  the  title  of  ttie  act  to 
designate  the  purposes  of  It  The  evils  it 
Intended  to  remedy  may  be  deduced  from 
tbe  provisions  of  the  act  Itself.  That  the  title 
■honid  contain  bat  <Hie  subject  and  It  should 
be  dearly  exinessed,  by  no  means  can  he 
construed  to  mean  ttiat  the  titie  must  desig- 
nate the  purposes  of  the  act  The  object  to 
be  obtained  by  the  provision  of  the  Constitu- 
tion that  there  shall  be  bnt  '*otte  subject  and 
It  shall  be  dearly  expressed"  (article  4,  I 
28)  was  "to  prevent  surprise  upon  the  law- 
makers by  the  passage  of  bills,  the  object  of 
which  Is  not  indicated  by  tbdr  titles,  and 
also  to  prevent  the  combination  oC  two  or 
more  distinct  and  unconnected  matters  tai 
the  same  bill."  "There  la  nothing  In  the  ti- 
tle to  this  act  which  Is  calculated  to  surprise 
or  mislead  any  one  who  may  read  It  The 
body  of  the  act  treats  of  the  subject  indicat- 
ed ^  tbe  title.**  Tbe  provlBloDB  oC  flili  act 
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are  ai^Icable  to  a  mrMcnlar  daas  of  per^ 
■ons  and  corporations  engaged  In  the  bual- 
nera  of  mlnliig  and  searching  for  mlnerala 
and  other  Taluable  substancea  beneath  the 
snrface  of  titie  earth,  and  to  prevent  Oem 
from  working  their  hands  and  laborers.  In 
the  ffoaecntlon  of  snch  work,  longer  than 
eight  honra  In  a  day.  No  one  can  read  this 
act,  and  escape  the  conclusion  that  the  par- 
pose  of  ita  proTlslona  Is  to  protect  tbe  health 
of  tboae  engaged  In  that  parUcnlar  kind  of 
work,  aa  well  as  to  leasw  the  danger  which 
OBually  attends  It  Acddenta  ue  less  apt  to 
occur  In  the  per&nmance  of  a  daogwona 
work  where  tbe  hours  of  labor  are  reasona- 
ble, than  where  the  men  are  tired  and  ex- 
banstod  from  long  hours  of  labor. 

In  the  determination  of  tbe  cimstltnticHian- 
17  of  tbe  act,  now  In  Judgment  before  us, 
we  start  out  with  that  familiar  and  well- 
recognlsed  prlne^le  so  clearljr  and  aptiy  stat. 
ed  In  State  ex  rel.  t.  Aloe,  162  Mo.  477,  M 
B-W,  m,  47  L.  B.  A.  896:  ''When  the  va- 
Udlty  of  a  statute  Is  drawn  in  question,  the 
court  approachea  the  subject  as  one  IutoIt- 
Ing  the  gravest  responsibility,  and  to  be  con- 
ddered  with  tbe  greatest  caution.  The  Goi- 
eral  Aaaonbly  la  presumed  to  have  been  as 
careful  to  obaerre  the  nqnlremente  of  fte 
Constitntlon  to  enacting  the  stetote  as  the 
court  In  applying  it.  Svery  presumption  Is 
to  be  indulged  In  favor  of  the  validity  of  the 
act;  and  that  ^eaumption  is  to  cwtlnue  un* 
til  ito  invaUdl^  la  made  to  appear  bey<Hid 
a  doubt" 

We  are  not  left  without  Ught  on  the  ques- 
tions tovolved  In  this  cause.  In  our  tovestl- 
gations,  we  have  been  materially  aided  by 
Oie  able,  fair,  and  exhaustive  presentation 
ot  this  subject  All  the  autborltleB  iqion  the 
controverted  propositlOQ  have  been  collated, 
as  well  as  tbose  remotely  bearing  upon  the 
snbject  Win  Bay,  at  Oie  outset,  ttiat  we 
shall  not  nndertoke  to  reamdle  the  an>arent- 
ly  confllctlDg  opinlona,  and  the  reasonable 
UmltB  of  this  opinion  will  not  permit  of  a 
review  of  an  the  cases  dted  by  either  appel- 
lant or  respondent  We  must  be  content 
with  a  discussion  of  the  leading  case^  and 
ttien  reach  a  conclusion  In  harmony  with 
sound  reason,  and  to  keeping  with  the  ad- 
vancement and  development  of  this  great 
commonwealth. 

Our  first  Inquiry  must  necessarily  be  as 
to  the  power  of  the  Legislature  to  enact  a 
reasonable  police  regulation  which  spcores 
toe  health  and  safety  of  the  employes.  This 
court  has  Indicated,  to  no  doubtful  expres- 
sions, Its  views  upon  this  subject  In  State 
V.  LoomlB,  115  Mo.,  loc.  clt  315,  22  S.  W. 
8C(^  21  L.  B.  A.  789.  Black,  3.,  in  speaking 
for  the  court  unqualifiedly  announced  this 
mle:  *  There  can  be  no  doubt  but  the  Legisla- 
ture may  r^olate  tbe  business  of  mining 
and  manufactDring,  so  as  to  secure  the 
health  and  safety  of  the  employes,  but  that 
Is  not  the  scope  of  the  two  sections  of  the 
atatato  now  to  question."   While  that  case 


did  not  present  llie  question  before  ua,  it 
did  Involve,  to  a  geiwral  way,  the  power  of 
the  Legislature  to  enact  laws  regulating  the 
business  of  mining  Tbe  same  learned  and 
esteemed  judge  who  wrote  the  optolon  to 
tbe  Loomia  Case  also  Inferestlally  indicates 
the  views  ot  tbe  court  on  this  subject  to  the 
case  of  Dnrant  v.  Lexington  Goal  Mtotog 
Ca,  97  Mo,  too.  dt  65,  10  &  W.  484.  In 
dlscuaslng  an  act  of  the  Legislature  of  March 
28, 1881  (Laws  1881,  p.  160),  to  respect  to  reg- 
ulatlonB  of  operatliig  coal  mtoe^  it  was  said 
by  the  learned  judge  to  the  course  of  the 
discussion:  '^ow,  the  statute  to  question,  to 
Its  many  provisions,  se^  to  protect  the 
health  and  safety  of  persons  emidoyed  to  and 
about  valaea,  and  wUlst  going  to  and  out 
of  them.  This  is  ita  general  scope  and  puz^ 
pose,  and  to  that  end  many  detailed  provi- 
sions and  regulations  are  made.  Among  otii- 
ers,  tbe  cage  moat  be  furnished  with  guldea 
to  conduct  It  on  slides,  and  with  spring 
catches,  and  there  must  be  a  brake  on  every 
drum.  These  regulations  are  for  the  pro- 
tection of  persona  whUe  at  waA  to  tiie 
shaft  as  well  as  whoi  going  up  and  down.*' 
One  of  the  highest  and  most  Important  du- 
ties of  the  atoto  is  the  preservation  of  tbe 
liealth  and  safetf  of  Ito  peo^e.  Tbe  Con- 
stitution of  Missouri  (article  12, 1 6)  provides: 
**Tbe  exradse  of  the  poUce  power  of  the 
state  shall  never  be  abridged,  or  so  constru- 
ed as  to  permit  oozporatlona  to  conduct  their 
bustoess  to  such  manner  aa  to  infringe  the 
equal  rights  of  todlvldnals,  or  the  general 
well-being  of  the  state."  That  the  Legisla- 
ture has  the  power  to  make  aU  needful  reg- 
ulations to  the  conduct  and  management  of 
a  business  which  is  attended  by  danger  to 
health  or  safety  to  the  employte  is  no  longer 
an  open  qnestlou.  To  hold  otherwise  would 
be  but  a  humiliating  confeadon  that  the 
fnmers  of  our  Constitntion  bad  so  hampered 
and  limited  the  lawmaktog  power  aa  to  ren- 
■der  it  helpless  and  powerless  to  the  discharge 
of  ito  most  Important  duty  to  the  public. 
This  view  is  fully  sustatoed  by  aU  the  author- 
ities to  which  our  attention  has  been  called 
by  both  appellant  and  resiMndent  It  Is  rec- 
ognized to  one  of  the  leading  cases  cited  by 
appellant  (Ritchie  t.  People,  155  lU.  98,  40 
N.  B.  454,  29  L.  B.  A.  79.  46  Am.  8t  Bep. 
815),  whore  the  court  veiT  dearly  and  cor- 
rectly declares  the  law.  It  will  be  observed, 
to  that  case,  there  Is  a  fuU  and  unquaUfled 
recognition  ot  the  right  of  Qie  stote^  by  prop- 
er enactments,  to  exerdae  Its  poUce  power. 
The  court  to  that  case  aaid:  "The  police 
power  of  the  state  la  that  power  which  ena- 
bles it  to  promote  tbe  health,  comftnl;  safety, 
and  weltore  of  society.  It  la  very  briiad  and 
■far  reaching,  but  Is  not  without  Ita  limita- 
tions. Legislative  acta  passed  to  pursuance 
of  it  must  not  be  to  conflict  with  the  Con- 
stltntton,  and  must  have  some  relation  to  the 
enda  sought  to  be  accompUahed;  that  la  to 
say,  to  the  comfort  welfare  or  safety  ot 
society.  Where  the  ostensible  object  of  an 
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mactment  It  to  neon  th«  paUlc  comfort; 
nreltan^  <v  Mfety,  it  nnut  axqpear  to  1M 
idapted  to  tbat  end.  It  cannot  made  tbs 
rights  of  person  and  property  under  the  galse 
of  a  mere  police  r^rnlatlmi  when  It  la  not  audi 
in  flict;  and  where  audi  an  act  takea  airay 
the  property  of  a  dttaen,  or  Interferes  with 
hla  persiaial  iiberty,  it  la  iSa  prorlnoe  of  the 
conrta  to  determine  whetlier  it  tm  really  an 
appropriate  meaaure  for  the  promotion  of  the 
comfort,  aafety,  and  welftre  of  aoctety."  It 
la  apparent  that  If  the  act  before  tu  la  xea- 
aonably  adapted  to  tiie  end  and  pnrpoae  for 
which  K  waa  enacted,  and  wae  not  enacted 
nnder  the  gnlae  of  a  mere  police  regulation, 
when  it  la  not  audi  in  Ihct;  then  the  validity 
of  the  act  ahonid  be  upheld.  The  fact  tbat 
thla  act  ia  aroUcable  to  only  that  claaa  of 
persona  or  corporattona  searching  for  mln- 
erala  or  other  vahiable  aubstances  boieath 
the  snrface  of  the  earth  doea  not  render  it 
oftenalTe  to  the  provlston  of  the  Oonatltutlon 
directed  against  spet^Ial  or  daaa  lei^lation. 
If  the  legtilatton  operate  equally  npon  the 
dass  dlatingnlahed.  It  is  not  obnozlons  to  the 
Oonstftntlon.  It  la  w6U  settled  that  *'ieg- 
islatloii  ia  not  open  to  the  €^uage  of  deprlr- 
Ing  one  of  hla  rights  without  due  process  of 
law  If  It  be  general  In  Its  operation  upon  the 
Bubjecta  to  which  It  relates.'  Dent  v.  West 
Virginia  (1888)  120  U.  8.  124  L0  Sup.  Ct  281, 
82  L.  Ed.  e28J.  The  same  court  haa  held 
that  statntea  creating  a  different  rule  of  lia- 
bility, aa  applied  to  one  class  of  persons, 
from  that  generaUy  In  force,  do  not  Infringe 
tiie  right  to  'due  process  of  law.'  Railroad  T. 
Humea  <1889)  116  U.  8.  612  C0  Sup.  Ct  110, 
20  L.  Bid.  46S1;  Railroad  t.  Hackey  0888) 
m  U.  8.  205  [8  Sup.  Ot  1181.  82  L.  Ed.  107]. 
And  the  Suprrane  Court  of  thla  state  has  de- 
termined that  'a  statute  wUdi  relates  to  pa>> 
aona  or  things  aa  a  class  is  a  general  law, 
wbUe  a  stetute  which  relates  to  particular 
persons  or  things  of  a  class  Is  special.'  State 
ex  reL  Llonberger    Tolle  (1880)  71  Mo.  660."' 

It  is  Insisted  that  thla  act  makes  a  dls* 
tlnction  between  those  working  nnderground 
In  search  of  mlnerala  and  those  working  un- 
derground not  in  search  of  minerals.  This 
act  only  applies  to  the  class  searching  for 
mlneralai  As  to  that  class,  It  mafcea  no  dis- 
tinction. The  Legislature  doubtlen  realized 
the  necessity  of  the  proTlslona  of  this  act,  be- 
ing made  applicable  to  thoae  in  search  of 
mlnerala.  The  c/prntUm  of  mines  is  a  pei^ 
manent  business,  lasting  fKquenUy  for  many 
years.  On  the  other  hand,  the  digging  of  a 
well  or  the  running  of  a  tunnel  la  not  to  be 
classed  as  a  business.  It  Is  work  that  is 
completed .  In  a  comparattTdy  Aort  time. 
Hence  there  was  absolutely  no  reason  or  ne- 
cessity for  Including  In  the  act  those  who' 
might.  In  the  construction  of  railroads  or 
other  work.  Incidentally  be  required  to  work 
beneath  the  snrfiice  of  the  earth. 

The  crucial  teat  as  to  the  ralldlty  of  thla 
act  Is  narrowed  down  to  the  simple  question, 
is  the  business  of  operating  mines  and  search- 


ing tm  minerals  beneatti  flie  aarfkee  of  tb» 
eartii,  In  thla  atate,  ot  tiiat  diaracter  wUdi 
would  reasonably  Justify  the  lawmaking  pow- 
er In  dlsttngnlshing  this  clasa  In  such  bost 
neas,  for  the  pnrpoaes  ct  preservation  of  tiw 
health  and  aafaty  of  tlie  employte  engaged  in 
such  workT  In  the  determinatliHi  of  tUi 
queation.  it  la  not  Inapprt^rlato  to  rtta 
brldly  to  the  history  of  the  growth  of  the 
mining  Industries  in  this  country,  and  the 
tendency  of  the  Leglalaturea  of  the  various 
states  to  enact  appropriate  and  reasonaMa 
laws  for  the  preservation  ot  the  healtii  and 
safety  of  those  engaged  In  the  opera tlmi  at 
such  woA.  Thla  state  standi  in  the  fkmt 
rank  In  the  progress  and  advanconent  made 
in  the  development  of  Ite  mining  industries. 
In  harmony  with  the  proportions  to  whldi 
our  mining  business  has  grown,  we  find  full 
proof  and  recognition  of  thla  wimdaful 
growth  In  the  nrlona  acta  of  tlie  L^Mature 
Borrotrndlng  the  operattves  with  all  reaaon- 
able  aafeguatda  for  the  preservatioa  of  thdr 
health  and  mtety. 

In  the  Utah  caae,  Mr.  Justice  Brown, 
qpeaUng  for  the  Supreme  Court  of  the  United 
States,  in  support  of  the  reasons  for  snstain- 
tng  the  Utah  act,  which  la  idmllar  to  the  one 
twfore  us,  Very  appnqprlately  refns  to  tiie 
history  and  progress  to  the  mining  todustiles 
of  thla  country.  He  says:  **WhIIe  the  boal- 
neas  of  mining  coal  and  manufoctnrlng  inn 
began  to  Penns^vanla  as  early  aa  1716,  and 
In  'nrgtola,  Nortii  Carolina,  and  Hassacbn- 
setta  even  earlier  than  this,  both  mining  and 
manufacturing  were  carried  on  to  such  a  Hm- 
ited  way  and  by  such  primitive  methods  tiiat 
no  q>edal  lawa  were  considered  necessair, 
prior  to  tiie  adoption  of  the  CJonstttotlon,  to/r 
the  protectim  of  the  (^eratives;  but,  to  tiw 
vast  proportions  which  these  Industries  have 
since  assumed,  it  haa  horn  ftound  ttiat  they 
can  no  longer  be  carried  on  with  due  regard 
to  the  aafety  and  health  of  tiiose  engaged  In 
them,  wltiiout  special  protection  against  the 
dangers  necessarily  Incident  to  these  emptoy- 
menta.  In  cmsequence  of  this,  laws  have 
been  enacted,  to  most  of  the  states  designed 
to  meet  tiiese  exigencies,  and  to  secure  tiw 
^Sifety  ot  persons  peculiarly  exposed  to  these 
dangers.  "Vnthto  this  general  category  are 
ordinances  providing  for  fire  escapes  for  bo- 
telB.  theaters,  factories,  and  other  lai^e  buUd- 
Ings,  a  municipal  Inspection  of  boilers,  and 
appliances  designed  to  secure  passengers  nec- 
essarily  Incident  to  these  metiiods  of  trans- 
portation. In  states  wh«:e  manufacturing  la 
carried  on  to  a  large  extent,  provlalon  ia  made 
for  the  ivoteetion  of  dangerous  machinery 
against  accidental  contact;  for  the  cleanH- 
ness  and  ventilation  of  working  rooma;  for 
the  gnardlng  of  wellholes,  stairways,  elevator 
shafts:  and  for  the  employment  of  sanltaiy 
appliances.  In  others,  where  mining  is  the 
principal  Industry,  special  provlston  is  msde 
for  the  shoring  up  of  dangerous  walls:  fbr 
ventilation  sbafta,  trare  holes,  eseaponen^ 
shafta,  means  of  signaling  the  surface;  for 
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tbe  supply  of  fresh  air,  and  the  elimination, 
aa  far  as  poasiible,  of  dangerous  gases;  for 
safe  means  of  hoisting  and  lowering  cages; 
for  a  limitation  upon  the  number  of  persons 
permitted  to  enter  a  cage;  that  cages  shall 
be  covered;  and  that  there  shall  be  fences 
and  gates  around  the  top  of  shafts;  besides 
other  similar  precautions.  •  •  •  These 
statutes  haTe  been  repeatedly  enforced  by  the 
courts  of  tbe  several  states,  their  validity  as- 
sumed, and,  so  far  as  we  are  Informed,  they 
have  been  uniformly  held  to  be  constitution- 
al." Holden  v.  Hardy,  188  U.  S.  393, 18  Sup. 
Ct.  SS8,  42  L.  Ed.  780. 

So  far  as  Missouri  is  concerned,  it  Is  but 
common  knowledge  that  thousands  of  men 
are  engaged  in  labor  in  mining  sliafts,  from 
100  to  SOO  feet  beneath  the  surface  of  the 
earth.  These  facta  were  presumably  in  the 
minds  of  the  lawmakers  when  tbe  act  involv- 
ed In  this  proceeding  was  adopted. 

With  this  brief  reference  to  the  history  of 
the  mining  industry,  and  In  view  of  the  pe- 
culiar conditions  surrounding  employes  who 
perform  the  labor  In  the  mines  of  this  state, 
we  are  confronted  with  the  question  which 
is  very  aptly  stated  in  the  Utah  case: 
•'Whether  the  Legislature  has  adopted  the 
statute  In  exercise  of  a  reasonable  discretion, 
or  whether  Its  action  be  a  mere  excuse  for 
an  unjust  discrimination,  or  the  oppression  or 
spoliation  of  a  particular  class."  In  Holden 
T.  Hardy,  169  U.  S.  366,  18  Sup.  Ot.  383.  42 
L.  Ed.  780,  the  act  Involved  Is  nearly  iden- 
tical with  the  one  before  us  in  this  cause. 
The  validity  of  that  act  was  sustained,  and 
the  court,  in  discussing  the  principle  appli- 
cable to  such  legislation,  said:  'The  enact- 
ment does  not  profess  to  limit  the  hours  of 
all  workmen,  but  merely  those  who  are  em- 
ployed in  underground  mines,  or  in  tbe  smelt- 
ing, reduction,  or  refining  of  ores  or  metals. 
These  employments,  when  too  long  pursued, 
tbe  legislature  has  Judged  to  be  detrimental 
to  tbe  health  of  the  employes;  and,  so  long  as 
there  are  reasonable  grounds  for  believing 
that  this  is  so,  its  decision  upon  this  subject 
cannot  be  reviewed  by  the  federal  courts. 
While  the  general  experience  of  mankind 
may  justify  us  In  believing  that  men  may  en- 
gage In  ordinary  employments  more  than 
eight  hours  per  day  without  injury  to  their 
health,  it  does  not  follow  that  labor  for  tbe 
same  length  of  time  is  innocuous  when  car- 
ried on  beneath  the  surface  of  the  eartb, 
where  tbe  operative  Is  deprived  of  fresh  air 
and  sunlight,  and  is  frequently  subjected  to 
foul  atmosphere  and  a  very  high  temperature, 
or  to  tbe  InQuence  of  noxious  gases  generated 
by  the  processes  of  refining  or  smelting."  It 
was  also,  during  tbe  course  of  the  opinion  In 
the  Holden  and  Hardy  Case,  very  clearly  an- 
nounced as  to  whom  tbis  law  was  made  ap- 
plicable, and  the  reasons  are  fully  given  for 
such  distinction  of  a  class,  and  the  applica- 
tion of  the  law  to  that  particular  class.  It 
was  said:  *^he  law  In  question  Is  confined 
to  the  pnitecttaa  of  tbMt  dau  of  people  ezi> 


gaged  in  labor  in  underground  mines,  and  in 
smelters  and  other  works  wherein  ores  are 
reduced  and  refined.  This  law  applies  only 
to  the  classes  subjected  by  their  employment 
to  the  peculiar  conditions  and  effects  attend- 
ing underground  mining  and  work  in  smelt- 
ers and  other  works  for  the  reduction  and  re- 
fining of  (N*es.  Therefore  it  Is  not  necessary 
to  discuss  or  decide  whether  tbe  Legislature 
can  fix  the  hours  of  labor  in  other  employ- 
ments. Though  reasonable  doubts  may  ex- 
ist as  to  the  power  of  the  Legislature  to  pass 
a  law,  or  as  to  whether  the  law  is  calculated 
or  adapted  to  promote  the  health,  safety,  or 
comfort  of  the  people,  or  to  secure  good  order 
or  promote  the  general  welfare,  we  must  re- 
solve them  in  favor  of  the  right  of  that  de- 
partment of  government."  It  was  further 
very  aptly  stated  In  support  of  the  reasons 
why  acts  of  this  character  are  to  be  main- 
tained as  a  valid  exercise  of  legislative  pow* 
er:  "Tbe  Legislature  has  also  recognized  the 
fact,  which  the  experience  of  legislators  In 
many  states  has  corroborated,  that  the  pro- 
prietors of  these  establishments  and  their 
operatives  do  not  stand  upon  an  equality, 
and  that  their  Interrats  are.  to  a  certain  ex- 
tent, conflicting.  The  former  naturally  de- 
sire to  obtain  as  much  labor  as  possible  from 
their  employes,  while  tbe  latter  are  often  in- 
duced by  tbe  fear  of  discharge  to  conform  to 
regulations  which  their  judgment,  fairly  ex- 
ercised, would  pronounce  to  be  detrimental  to 
their  health  or  strength.  In  other  words,  the 
proprietors  lay  down  the  rules,  and  the  la- 
borers are  practically  constrained  to  obey 
them.  In  such  cases  self-interest  is  often  an 
unsafe  guide,  and  the  Legislature  may  proper- 
ly interpose  its  authority."  The  court  also 
made  this  very  appropriate  suggestion:  "It 
may  riot  be  improper  to  suggest  in  this  connec- 
tion that  although  the  prosecution  in  this 
case  was  against  the  employer  of  labor,  who 
apparently,  under  the  statute,  is  the  only  one 
liable,  his  defense  is  not  so  much  that  his 
right  to  contract  has  been  tafrlnged  upon,  but 
that  the  act  works  a  peculiar  hardship  to  his 
employes,  whose  right  to  labor  as  long  as 
they  please  is  alleged  to  be  thereby  violated. 
The  argument  would  certainly  come  with  bet- 
ter grace  and  greater  cogency  from  the  latter 
class.  But  the  fact  that  both  parties  are  of 
full  age  and  competent  to  contract  does  not 
necessarily  deprive  the  state  of  the  power  to 
interfere  where  the  parties  do  not  stand  upon 
an  equality,  or  where  the  public  health  de- 
mands that  one  party  to  the  contract  shnll 
be  protected  against  himself.  "The  state  still 
retains  an  interest  in  his  welfare,  however 
reckless  he  may  be.  The  whole  Is  no  greater 
than  tbe  evm  of  all  the  parts,  and  when  the 
Individual  health,  safety,  and  welfare  are 
sacrificed  or  neglected,  the  state  must  suf- 
fer.' " 

It  is  very  earnestly  insisted— in  fact,  the 
very  able  presentation  of  this  case  by  coun- 
sel for  appellants  is  principally  predicated 
upon  tbe  ooateDtton— that  fba  lav  iqnn  which 
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this  prosecutliHi  la  founded  Infringes  upon 
tbe  liberty  of  the  citizen  to  contract.  This 
contention  li  clearly  answered  by  the 

court  In  Holden  t.  Hardy,  supra,  where  the 
principle  Is  forcibly  and  unquallfledly  announ- 
ced that  even  the  right  to  ctmtract  Is  subject 
to  reasonable  limitations,  when  the  public  In- 
terests demand  it  This  principle  was  thus 
dearly  stated:  "This  right  of  contract,  how- 
ever, la  Itself  subject  to  certain  limitations 
wUdi  the  state  may  lawfully  impose  In  the 
exercise  of  its  police  powers.  While  this 
power  is  Inherent  In  all  governments,  It  has 
doubtless  been  greatly  expanded  in  its  appli- 
cation during  the  past  century,  owing  to  an 
oiormous  increase  in  the  nomber  of  occupa- 
tions which  are  dangerous,  or  so  far  detri- 
mental to  tbe  health  of  employes  as  to  de- 
mand special  precautions  for  their  well-being 
and  protection,  or  tbe  safety  of  adjacent 
property.  While  this  court  has  held,  notably 
in  the  cases  of  Davidson  v.  New  Orleans, 
96  U.  S.  97  124  L.  Kd.  'iKi],  and  Ylck  Wo  v. 
Hopkins,  118  U.  S.  350  [6  Sup.  Ct.  1064,  80 
L.  Ed.  220],  that  the  police  power  cannot  be 
put  forward  as  an  excuse  for  oppressive  and 
unjust  legislation,  it  may  be  lawfully  resort- 
ed to  for  the  purpose  of  preserving  the  pub- 
lic health,  safety,  or  morals,  or  the  abate- 
ment of  public  nuisances,  and  a  large  discre- 
tion Is  necessarily  vested  hi  the  Legislature 
to  determine  not  only  what  the  Interests  of 
the  public  require,  bat  what  measures  are 
necessary  for  the  protection  of  such  Inter^ 
ests.'  Lawton  v.  Steele,  152  TJ.  S.  188,  136 
[14  Sup.  Ct.  499.  38  L.  Ed.  885]."  It  la  argued 
by  appellants  that  this  case  la  not  a  con- 
trolling  one,  for  the  reason  that  It  la  based 
upon  the  peculiar  provisions  of  the  Constitu- 
tion of  that  state.  No  one  can  read  the 
case,  and  escape  the  conclusion  that  It  Is  a 
clear,  full,  And  exhaustive  discussion  of  the 
principle  Involving  the  exercise  of  police 
power  by  the  enactment  of  a  law  In  all  re* 
apects  similar  to  the  one  before  us  for  con- 
sideration. While,  It  la  true,  reference  la 
made  to  the  express  provisions  of  the  Con- 
stitution of  Utah  In  respect  to  the  operation 
of  mining  industries,  yet  the  principles  an- 
nounced are  applicable  to  any  state  where, 
under  tbe  Constitution,  laws  may  be  enacted 
In  the  exercise  of  the  police  power  of  the 
state.  When  it  U  once  conceded  that;  un- 
der tbe  Constitution  of  Missouri,  the  state 
may,  in  tbe  exercise  of  Its  police  power, 
enact  laws  for  the  preservation  of  the  health 
and  safety  of  Its  citizens,  then  tbe  princi- 
ples announced  in  tbe  Utah  case  must,  be- 
yond dispute,  be  equally  applicable  to  the 
Constitution  and  laws  of  this  state.  The 
principles  announced  in  the  Utah  case,  aa 
well  as  the  conclusions  reached,  are  sanc- 
tioned by  the  appellate  courts  of  New  York; 
and  In  the  recent  case  of  In  re  Ten  Hour 
Law  for  Street  Railway  Bmployte,  by  the 
Supreme  Court  of  Bhode  Island,  it  was  quot- 
ed approvingly.  In  sustaining  the  validity 
4tf  u  act  Umltlng  the  hours  of  labor  for 


■treet  railway  employes.  64  AtL  602,  81  I* 
B.  A.  612.  While  the  question  was  not  in- 
volved, yet  In  the  case  of  Attlna  v.  State  of 
Kansas  (by  tbe  Supreme  Court  of  the  United 
States,  not  yet  officially  reported)  24  Sup.  CL 
124,  48  L.  Ed.  207,  Mr.  Justice  Harlan*  In  de- 
livering the  opinion  of  the  court,  InvolvlBC 
the  validity  of  the  eight-hour  law  of  the  state 
of  Kansas  in  respect  to  the  performance  of 
labor  for  the  state,  county,  township,  or  any 
municipality,  quoted  approvln^y  what  was 
held  In  tbe  Holden  and  Hardy  Case  aa  to  tbe 
limitations  upon  houra  of  labw  In  all  nndez^ 
ground  mining,  etc; 

The  recent  case  of  People  of  New  York  v. 
Joseph  Lochner  (N.  Y.)  69  N.  B.  373,  foi^ 
nishes  a  very  clear,  full,  and  logical  discus- 
sion of  the  question  presented  in  this  caoB. 
The  act  Involved  a  similar  question,  and 
waa  assailed  by  the  defendant  npon  the 
same  grounds  as  those  urged  In  the  case  at 
bar.  To  fully  appreciate  the  application  of 
the  principles  announced  In  that  case,  we 
here  quote  the  statute  assailed.  "No  emptoye 
shall  be  required  or  permitted  to  work  In  a 
biscuit,  bread  or  cake  bakery  or  confectioo- 
ery  establishment  more  than  sixty  hours  la 
any  one  week  or  more  than  ten  houra  in  any 
one  day,  unless  for  the  purpose  of  making  a 
shorter  work  day  on  the  last  day  of  the 
week;  nor  more  hours  In  any  one  week  than 
win  make  an  average  of  ten  houra  per  day 
for  the  number  of  days  during  such  week 
in  which  such  employe  shall  work."  The 
court,  in  discussing  this  statute,  said:  "Hie 
statute  autborizes  the  employment  of  men  to 
labor  in  biscuit,  bread,  or  cake  bakeries,  or 
confectionery  estahlishineuts,  not  more  thin 
sixty  hours  In  any  one  week,  or  more  than 
10  hours  in  any  one  day.  This  aection  of 
the  statute  merely  declares  that  tot  boui^ 
labor  performed  within  twenty-four  houn 
shall  constitute  a  day's  work,  and  no  em- 
ploy6  shall  be  required  or  permitted  to  work 
a  greater  number  of  houra  for  such  employ- 
er. The  coustltutlonality  of  this  act  must 
be  determined  hy  the  citizen's  right  to  pnrsoe 
a  lawful  employment  If  the  restriction  Is 
arbitrary,  and  does  not  pertain  to  the  wd- 
fare  and  health  of  tbe  people,  It  cannot  be 
upheld.  It  was  remarked  by  Judge  Gray  la 
People  V.  Ewer,  141  N.  Y.  132  (36  N.  B.  41, 
that  It  la  difficult.  If  not  Impossible,  to  d^e 
the  police  power  of  a  state,  or,  under  recent 
Judicial  decisions,  to  say  wbere  the  consti- 
tutional boundaries  limiting  Its  exercise  are 
to  be  fixed.'  The  police  power  of  the  state 
Is  the  power  which  enables  It  to  promote 
the  health,  comfort,  safety,  and  welfare  of 
society.  It  is  very  broad  and  far-reacblng. 
hut  It  Is  not  without  its  limitations.  The 
line  between  a  valid  exercise  of  the  police 
power  and  tbe  Invasion  of  private  rights  is 
clearly  drawn  by  Judge  Earl  in  bis  opinion 
in  Matter  of  Application  of  Jacobs,  98  N.  Y. 
110  mo  Am.  Rep.  6361.  He  says:  'GeneraUj 
It  is  for  the  Legislature  to  determine  what 
lawa  and  regulatlona  ara  needed  to  protect 
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the  public  health  and  aecnre  the  public  com- 
fort and  safety,  and,  -while  Its  measure^  aie 
calculated.  Intended,  convenient,  and  appro- 
priate to  accompllah  these  ends,  the  exercise 
of  Its  discretion  la  not  subject  to  review  by 
the  courts.  But  they  must  have  some  rela- 
tion to  these  ends.  Under  the  mere  guise 
of  police  regulations,  personal  rights  and 
private  property  cannot  be  arbitrarily  Invad- 
ed, and  the  determination  of  the  Leglslatvure 
la  not  floal  or  conclusive.  If  it  passes  an 
act  ostensibly  for  the  public  health,  and  there- 
by destroys  or  takes  away  the  property  of 
a  dtlsen,  or  interferes  with  bis  personal 
liberty,  then  it  la  for  the  courts  to  scrutinize 
the  act,  and  see  whether  It  really  relates  to, 
and  Is  convenient  and  appropriate  to  promote, 
the  public  health.' "  Finally,  tn  that  case, 
as  will  be  observed  in  the  course  of  the 
opinion,  the  court  takes  the  broad  position 
that  the  statute  does  not  restrict  or  prohibit 
any  of  the  rights  of  the  citizen  to  contract 
and  conduct  bis  business,  but  simply  reg- 
ulates It  The  court  says  on  that  subject: 
'TThe  statute  In  question  does  not  restrict 
the  right  of  the  defendant  to  carry  on  his 
business,  or  to  engage  as  many  i^rsons  as 
be  sees  fit  in  such  business,  but  It  simply 
prohibits  blm  from  requiring  or  compelling 
his  employes  to  work  more  than  ten  hours 
In  any  one  day,  or  more  than  sixty  hours 
fn  any  one  week.  In  other  words,  th»  stat- 
ute does  not  prohibit  any  right,  but  r^ulates 
It;  and  there  la  a  wide  difference  between 
reflation  and  prohibition— between  prescrib- 
ing the  tenns  which  the  right  may  be  en- 
Joyed,  and  the  denial  of  that  right  altogeth- 
er. The  defendant  la  not  derived  of  any 
right  or  privilege  which  Is  not  denied  to 
others  in  a  similar  bnalness.  The  provisions 
of  the  statute  In  question  are  directed  to  all 
persona  engaged  tn  the  bakery  business. 
It  neither  confers  .special  privileges,  nor 
makes  unjust  dlserimlnatton.  All  who  are 
engaged  m  Oat  Inu^ess  are  entitled  to  Its 
benefits  and  subjected  to  its  restrictions.  It 
Is  <n;>en  to  any  citizen  to  engage  In  that  basl- 
neas,  and  Uie  privileges  conferred  belong 
equally  to  aU.  It  la  very  Important  for  the 
health  of  the  conunnnlty  that  bakers  should 
supply  people  with  wholesome  bread  and 
pure  food.  The  pet^le  are  Interested  In  the 
business.  It  is  of  so  much  public  Interest 
tiiat  the  L^lslatnfe.  nnder  the  police  power 
of  the  state,  may  control  the  InislneBs  by  any 
regulation  wUeh  Is  necrasary  to  secure  the 
public  taealtlL  Tbe  regulations  Instituted  by 
this  statute  were  for  the  purpose  of  protect- 
ing the  health  of  tlie  employes,  and  giving 
the  public  pure  and  wholesome  bread  and 
other  artldes  of  food  sold  by  bakers." 

In  Commonwealth  v.  Hamilton  Mauufao- 
turlnff  Co.,  lao  Mass.  38S,  the  validity  of  a 
statute  predicated  upon  the  same  prlncU^le 
as  the  one  Involved  In  tills  ctntroversy  was 
assailed.  The  statute  ruled  upon  In  that  case 
prohibited  the  employment  of  all  persons  un- 
der file  age  of  Ifl  and  of  all  women,  in  la- 
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boring  In  any  manufacturing  eetabUsbment, 
more  than  sixty  hours  per  week.  This  stat- 
ute was  held  valid,  and  In  so  holding  the 
court  voy  dearly  announced  Its  views  upon 
statutes  of  this  character.  It  said:  "The 
law,  therefore,  violates  no  contract  with  the 
defendant,  and  the  only  other  questiou  is 
whether  It  is  In  violation  aC  any  right  re- 
BOTved  under  the  Constitution  to  the  individ- 
ual citizen.  UpoQ  this  qnesthm,  there  seems 
to  be  no  room  for  debate.  It  does  not  forbid 
any  person,  firm,  oe  corporatiou  from  employ- 
ing as  many  persons  or  as  much  labor  as  such 
person,  firm,  or  corporation  may  desire;  nor 
doee  It  fwbid  any  person  to  work  as  many 
hours  a  day  or  a  week  as  he  chooses.  It 
merely  provides  that  in  any  employment 
which  tbe  Legislature  has  evidently  deemed, 
to  some  extent,  dangerous  to  heall^  no  per- 
son shall  be  ei^ged  in  labor  more  than  ten 
hours  a  day  or  sixty  hours  a  week.  There 
can  be  no  doubt  that  such  legislation  may  be 
maintained  either  as  a  health  or  police  regu- 
lation, if  It  were  necessary  to  resort  to  either 
of  those  sources  for  power.  This  principle 
has  been  so  frequently  recognized  In  this  com- 
monwealth that  reference  to  the  dectslons  Is 
unnecessary." 

It  will  be  observed  that  In  In  re  Morgan, 
26  Colo.,  loc.  dt  433,  58  Pac.  1071,  47  L.  R. 
A.  62,  77  Am.  St  Rep.  269,  it  Is  centred 
by  the  learned  judge  rendering  that  opinion 
that  the  conclusion  reached  in  Commonwealth 
V.  Hamilton  Manufacturing  Co.,  supra,  is  in 
conflict  with  the  later  case  by  the  same 
court  in  Gonmionwealth  r.  Perryf  156  Mass. 
117,  28  N.  E.  1126,  14  L.  B.  A.  825,  31  Am. 
St.  Rep.  533.  A  careful  analysis  of  tbe  Perry 
Case  makes  it  dearly  epparrat  that  there  Is 
no  such  conflict  It  ndther  refers  to,  nor  In 
any  manner  critldses,  the  correctness  of  the 
conclusions  reached  In  the  Hamlltm  Gaa& 
The  same  or  a  similar  question  was  not  In- 
volved. In  the  announcement  of  the  oonstl- 
tntlonal  rights  of  the  dtlzen  to  contract  and 
enjoy  his  property,  we  can  all  agree.  These 
principles  are  not  out  of  harmony  with  those 
announced  In  the  Hamilton  Case.  Hence  we 
must  most  respectfully  withhold  our  concur- 
rence In  the  view  of  the  learned  Judge  as  to 
this  conflict  In  the  cases  of  the  Massachnsetts 
Supreme  Court 

This  court,  In  no  uncertain  terms,  has  In- 
dicated tte  views  as  to  tiie  sitnaUon  and  con- 
dlUon  of  miners  In  the  performance  of  labor 
beneath  tiie  sorfoce  of  tlie  earth.  In  sus- 
taining the  validity  of  the  law  which  pro- 
vided for  tbe  recovery  by  tha  widow  and  chil- 
dren of  a  miner  IciUed  by  the  negligence  of 
his  employer  a  greater  amount  of  damages 
than  is  ^ovlded  toe  under  the  general  dam- 
age act.  Burgess,  J.,  In  Hamman  v.  Cen.  Goal 
ft  Ooke  Co.,  166  Mo.,  loc^  dt  241,  66  8.  W. 
1009,  veiy  tersely  and  clearly  announced  the 
views  of  this  court  on  that  subject  He  said: 
"It  Is  at  oonmum  knowledge  that  no  class 
of  laborers  sre  so  much  exposed  to  danger 
as  miners^  and  that  none,  In  proportion  to 
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the  number  engaged,  meet  with  so  many  fatal 
dlsastm;  and  tbe  LeglBlature,  doubtless  tar 
that  reason,  in  order  to  protect  human  lUe, 
and  to  prevent  snch  occurences  as  far  as  pos- 
sible, thought  that  the  necessity  for  increas- 
ing fb&  maximum  amount  of  damages  over 
that  fixed  by  law  in  other  cases  existed,  In 
order  to  stimulate  operators  of  such  mines 
to  all  needful  and  proper  precautions  for  their 
protection.  Moreover,  'class  legislatiOQ  Is  not 
necessarily  obnoxious  to  the  Constltatlon.  It 
is  a  settled  construction  of  similar  constitu- 
tional provisions  that  a  legislative  act  which 
applies  to  and  embraces  all  persoos  **who  are 
or  who  may  ccHue  into  like  situations  and 
circumstances"  is  not  partial.*  Humes  v.  Bail- 
road,  82  Mo.,  loc.  clt  231  [52  Am.  Rep.  869.]" 
The  New  York  Court  of  Appeals,  in  People 
v.  Havnor,  14»  N.  T.  195,  43  N.  E.  541.  31 
L.  R.  A.  680.  62  Am.  St  Rep.  707,  clearly 
and  correctly  announces  the  true  doctrine  of 
the  Interest  that  the  state  should  manifest  in 
its  people.  The  court  in  that  case  was  treat- 
ing of  a  statute  prohibiting  the  carrying  on 
the  business  of  barbering  on  Sunday.  While 
that  case  does  not  Involve  tbe  predse  ques- 
tion before  us,  it  clearly  Indicates  the  impor- 
tance which  should  be  attached  by  the  state 
to  the  preservation  of  the  proper  physical 
condition  of  Its  citizens,  and  the  court  very 
aptly  announced  iu  that  case:  "It  is  to  the 
interest  of  the  state  to  have  strong,  robust, 
healthy  citizens,  copable  of  self-support,  of 
bearing  arms,  and  of  adding  to  the  resources 
of  the  country.  Laws  to  effect  this  purpose, 
by  protecting  the  citizen  from  overwork,  and 
requiring  a  general  day  of  rest  to  restore  his 
strength  and  preserve  his  health,  have  an  ob- 
vious connection  with  the  public  welfare.  In- 
dependent of  any  questions  relating  to  morals 
or  religion,  the  physical  welfare  of  the  citizen 
is  a  subject  of  such  primary  importance  to  the 
state,  and  has  such  a  direct  relation  to  tbe 
general  good  as  to  make  laws  tending  to  pro- 
mote that  object  proper  under  the  police  pow- 
er, and  hence  valid  under  the  Constitution, 
wbldi  *preeupposeB  its  existence,  and  Is  to  be 
construed  with  reference  to  that  fact.*  Vil- 
lage of  Carthage  v.  Frederick,  122  N.  T.  268, 
273  [25  N.  E.  480,  10  U  B.  A.  178,  10  Am. 
St  Bep.  490].  The  statute  under  discussion 
tends  to  effect  ttiis  result,  because  it  requires 
persons  engaged  In  n  kind  of  business  that 
takes  many  hours  each  day  to  refrain  from 
carrying  it  on  dnring  one  day  in  seven.  This 
affords  an  opportunity,  recurring  at  regular 
Intervals,  for  rest  needed  both  by  the  em- 
ployer and  the  employed;  and  the  latter,  at 
least  inay  not  have  the  power  to  observe  a 
day  of  rest  without  the  aid  of  legislation. 
As  Mr.  Tledeman  says  In  his  work  on  Police 
Powers;  'If  the  law  did  not  interfere,  the 
fevraisb,  intense  desire  to  acquire  wealth, 
*  ♦  •  Inciting  a  relentless  rivalry  and  com- 
petition, would  ultimately  prevent  not  only 
the  wage  earners,  but  likewise  the  capitalists 
and  employers  themselves,  from  yielding  to 
the  womlngfl  of  nature,  and  ob^lng  the  In- 


stinct of  self-preservation  by  resting  periodi- 
cally from  labor.'  Tiedeman's  Llm.  Police 
Powo^,  181.  As  barbers  generally  work  more 
hours  each  day  than  most  men,  the  Legisla- 
ture may  well  have  concluded  that  legistatioD 
was  necessary  for  the  protection  of  Ibeir 
health."  This  principle  Is  supported  and  fnllj- 
sanctioned  in  Ex  parte  Northrup,  41  Or.  4S9. 
68  Pac.  44S;  State  v.  Petit  74  Minn.  370. 
77  N.  W.  225;  and  numerous  other  cases. 

The  tendency  of  the  holdings  of  all  tbe 
courts  upon  this  question,  after  a  fnll  review 
of  all  tbe  cases,  is  very  aptly  stated  by  tbe 
author  In  Tledeman  on  State  &  Federal  Con- 
trol of  Persona  &  Property,  vol.  1,  page  336. 
He  says:  "While  it  would  seem  to  be  the 
settled  Judicial  opinion  that  It  Is  nnconstltn- 
tlonal  for  the  Legislature  to  regulate  the 
hours  of  labor  by  taking  away  all  liberty  of 
contract  In  tbe  matter  where  the  object  Is 
merely  the  protection  of  the  employ^  agalost 
the  exaction  of  a  disproportionate  amount  of 
work  for  the  wages  paid,  the  courts  are  dis- 
[>osed  to  hold  otherwise  where  the  statutory 
regulation  is  Intended  to  protect  tbe  safety 
of  the  public,  or  the  health  of  the  individual 
employe,  from  tbe  dangers  threatened  by  tbe 
excessive  and  exbftUBtlTe  Ikbor  of  tbe  work- 
man." 

Our  attention  is  earnestly  directed  by  ap- 
pellant to  tbe  case  of  In  re  Morgan,  supra. 
It  must  be  conceded  that  It  is  a  well-consld- 
erod  case.  It  is  a  thorough,  able,  and  clear 
presentatlon  of  the  question  Involved.  It 
must  be  observed,  however,  that  It  Is  distin- 
guished from  the  case  at  bar  In  this:  that 
the  statute  of  which  it  treats  and  holds  in- 
valid is  addressed  to  the  regulation  of  the 
action  and  conduct  of  the  Indlvidnal,  whereas 
the  law  with  which  we  are  dealing  Is  di- 
rected to  the  regulation  and  management  of 
a  business.  It  however,  Indicates  clearly, 
from  the  discussion  of  the  proposition,  that 
the  result  of  the  conclusion  reached  would  not 
be  different  even  though  the  statute  assailed 
was  similar  to  the  one  presented  to  us  for 
consideration.  It  Is  unnecessary  to  give  ex- 
pression to  our  disapproval  of  the  principle 
announced  In  that  case  until  tbe  condusiOQ 
is  finally  announced  upon  the  law  involving 
the  question  as  contained  In  our  stotute  upon 
which  this  prosecution  is  based. 

In  Ritchie  V.  People,  supra,  to  which  our 
attention  has  been  directed,  it  vrtll  be  noted 
that  the  court  does  not  deny  the  right  of 
the  state,  under  proper  conditions,  to  eia- 
clse  its  police  power  by  the  enactment  of  laws 
applicable  to  a  particular  class;  but  the  ques- 
tion In  that  case  was,  as  it  is  to  every  case 
of  that  character  of  legislation,  was  tbe  law 
an  arbitrary  distinction  of  a  class,  without 
BufQdent  grounds  for  distinguishing  the  class? 
It  was  said  by  the  court  in  that  case:  "But 
there  is  nothing  in  the  nature  of  the  employ- 
ment contemplated  by  tbe  act  which  Is  In 
itself  unhealthy  or  unlawful  or  injurious  to 
the  public  morals  or  welfare."  To  tbe  same 
effect  l8  the  case  of  In  re  Jacobs,  08  N.  T. 
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98.  CO  Am.  B^.  639.  Tbe  act  asealled  in 
that  case  was  one  "prohibiting  the  manufac- 
ture of  cigars  and  preparation  of  tobacco  In 
teoement  houses"  In  certain  cases.  It  was 
ruled  by  the  court  In  the  Jacobs  Case  that 
the  law  was  unconBtltutlonal,  because  it  was 
apparent  that  the  act  did  not  tend  to  pro- 
mote public  health,  and  that  was  not  the  end 
actually  aimed  at  An  examination  of  that 
case  will  demonstrate  that  It  in  no  manner 
conflicts  with  the  subsequent  New  York  cases 
which  80  clearly  announce  the  principles  con- 
tended  for  by  the  state.  In  Pec^ple  t.  Hav- 
nor,  supra,  ^e  principles  announced  in  the 
Jacobs  Case  are  fully  recognized.  Then  it 
proceeds  to  make  clear  the  right  of  the  state 
to  protect  its  citizens  from  overworfe  In  a 
character  of  business  which  is  attended  with 
danger  to  their  health  and  safety. 

The  proposition  is  not  disputed  that  legis- 
lation for  the  promotion  of  public  health  must 
have  a  reasonable  relation  to  the  end  to  be 
accomplished.  If  the  act  Is  a  mere  pretense, 
under  the  guise  of  police  regulation,  to  In- 
vade the  constitutional  rights  of  the  citizen. 
It  cannot  and  should  not  be  upheld.  But  that 
is  not  this  case.  The  Legislature  of  Mis- 
souri presumably  had  before  them  the  con- 
ditions  surrounding  the  prosecution  of  the 
work  In  the  mining  Industries  of  this  state— 
tbe  rapid  and  unparalleled  development  of 
that  Industry,  the  Immense  amount  of  lat>or 
required  to  perform  the  work,  the  nature  and 
character  of  the  underground  work,  the  depth 
of  the  mineral  shafts,  and  the  danger  to  the 
health  of  the  employes  by  reason  of  being 
confined  beneath  tbe  surface  of  the  earth. 
In  view  of  this  situation,  we  have  reached  the 
conclusion  that  the  lawmakers  of  Missouri, 
fully  recognizing  tbe  duty  of  the  state  to  its 
citizens,  were  reasonably  Justified  in  recog- 
nizing tbe  necessity  for  additional  precau- 
tions in  the  preservation  of  the  health  and 
safety  of  those  In  the  performance  of  work 
beneath  the  surface  of  the  earth  In  search  of 
minerals  or  other  valuable  substances.  Doubt- 
less the  Legislature  deemed  It  wise,  for  the 
protection  of  the  numerous  citizens  of  this 
state  engaged  in  that  class  of  work,  to  fix 
tbe  limitation  as  was  designated  In  the  act; 
but.  If  it  was  clearly  apparent  that  this  11m- 
itatlrai  was  unreasonable  and  arbitrary,  this 
court  would  not  and  should  not  hesitate  to  so 
declare.  The  General  Assembly  Is  a  co-or- 
dinate branch  of  the  state  government,  and, 
while  ite  unauthorized  acts  should  not  be 
sanctioned,  yet  the  high  sense  of  propriety 
would  require  that  proper  and  appropriate 
deference  to  its  Judgment  as  to  tbe  neces- 
flrity  of  legislation  of  this  character  should  be 
recognized. 

We  cannot  agree  with  learned  counsel  for 
appellant  that  tbe  paformance  of  work  in 
nnd«%Tound  mines  Is  not  attended  with  dan- 
cer to  health.  To  maintain  tliat  It  Is  equally 
healthy  In  a  deep  mineral  shaft,  full  of  smoke 
and  neceMaiUy  damp,  as  it  is  in  tbe  ordinary 
puTSDlts  tn  the  ogvot  fresh  air  and  light,  Is 


simply  a  position  opposed  to  all  the  natural 
laws  of  health. 

This  act  of  the  General  Assembly  is  valid, 
and  the  trial  court  properly  refused  tbe  in- 
structions prayed  for  by  defraidants. 

ThetB  Is  but  one  remaining  question.  De- 
fendants sought  to  Introduce  testimony  of  ex- 
pert witnesses  tending  to  show  that  the  un- 
derground work  contemplated  by  this  act  of 
the  Legislature  was  not  attended  with  danger 
to  the  health  of  those  engaged  in  the  p^fonn- 
ance  of  such  work.  This  testimony  was  ex- 
cluded by  the  court,  and.  In  our  opinion,  cor- 
rectiy  so.  The  validity  of  laws  enacted  in 
the  exercise  of  the  police  power  of  tiie  state 
cannot  be  made  d^ndent  upon  Ihe  views  of 
experts  as  to  the  necessity  of  such  enactment. 
If  the  constitutionality  of  all  laws  enacted 
t(X  the  iffomoHon  ot  public  health  and  safety 
can  be  assailed  In  this  manner,  truly  and 
sadly  would  it  be  declared  that  om*  laws  rest 
upon  a  very  weak  and  unstable  foundation. 

We  have  thus  glv^  expression  to  our  views 
upon  the  constitutionality  of  the  act  of  the 
Legislature  Involved  In  this  cause.  We  fully 
recognize  tbe  solemn  duty  of  courts  to  guard 
the  constitutional  rights  of  the  citizens  against 
merely  arbitrary  power,  but,  on  the  other 
hand,  it  must  be  remembered,  as  was  so  aptly 
stated  by  Mr.  Justice  Harlan  In  the  Atkins 
Case:  "Indeed,  the  public  interests  impera- 
tively demand  that  legislative  enactments 
should  he  recognized  and  enforced  by  the 
courts  as  embodying  the  will  of  the  people, 
unless  they  are  plainly  and  palpably,  beyond 
all  question.  In  violation  of  tbe  fundamental 
law  of  the  Constitution." 

The  Judgment  of  tbe  trial  court  should  be 
aflSrmed,  and  It  is  so  ordered.  All  concur. 


MSYEB  BBOS.  DRUG  CO.  v.  BYBBB  et  al. 

(Suiveme  Conzt  of  Missouri,  DivialoD  No.  2. 
Feb.  1,  1904.) 

HOMESTEAD— EXEMPTION— ESTOPPEL  —  FINAN- 
CIAL STATEMENTS— EXECUTION— MOTION  TO 
I  QUASH— PROOF— WAIVER— ADMISSIONS. 

1.  Where,  on  a  motion  to  set  aside  a  levy, 
plaintiff  filed  an  answer  reciting  that  plaintiff, 
for  answer  to  defendant's  motion  to  quash  a 
levy  msde  "ou  the  execution  levied  on  plaintiff's 
Judgment  against"  defendant,  denies  that  said 
real  estate  seiced  and  levied  on  by  said  sheriff 
under  and  by  virtue  o£  said  execution  is  or 
was  defendant's  homestead,  such  answer  con- 
stituted an  admission  of  the  Issuance  and  levy 
of  the  execution,  relieving  defoodant  from  the 
obligation  of  proving  the  same. 
,  2.  Where,  on  a  motion  to  quash  an  executior. 
levy,  counsel  for  the  execution  creditor,  In  an 
,  objection  to  a  question  asking  the  debtor  how 
he  acquired  the  land  levied  on,  stated,  "It 
stands  admitted  that  he  acquired  the  land  prior 
to  tbe  time  that  this  debt  accrued,"  such  admis- 
sion relieved  tbe  debtor  from  proring  tbe  date 
of  the  Sling  of  his  deed  under  which  he  claim- 
ed the  land  levied  on. 

3.  A  cause  will  be  determined  on  appeal  to 
the  Snpreme  Court  on  the  same  theory  that  was 
presented  In  the  trial  court. 

4.  Defendant  purchased  two  tracts  of  land 
which  had  previously  constituted  a  single  farm, 
but  which  were  divided  by  a  small  stream.  Tha 
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ori^nal  bnlldingB  on  the  kud  were  located 
on  the  larger  tract,  and,  some  yean  after  bis 
purchase,  defendant  erected  a  new  house  on  a 
smaller  tract.  Intending  to  make  the  same  his 
home.  He  remored  bis  parents,  whom  he  sup- 
ported as  part  of  his  famil;,  to  the  new  house, 
and  bimself  occupied  the  old  buildings,  except 
temporaril;  during  his  residence  iu  town  on  two 
occasions,  during  which,  bowerw,  be  received 
supplies  from  both  teaets.  He  thereafter  sold 
the  larger  tract,  and  returned  to  and  occupied 
the  house  built  on  the  smaller.  Hddt  tiiat  a 
finding  that  he  bad  not  abandoned  the  smaller 
tract  as  his  homestead  was  proper. 

6.  Rer,  St  1899.  I  SOIQ.  proTlde*  that  the 
homestead  of  every  head  of  a  family  spedfled, 
etc.,  shall  be  exempt  from  execution,  and  pro- 
hibits the  husband  from  alienating  the  same 
without  Us  wife  Joining  In  the  conveyance; 
and  section  4886  authorises  a  married  woman 
to  invoke  the  exemption  specified  by  such  sec- 
tions. Seld,  that  where  defendant,  who  was 
the  head  of  a  family,  executed  a  financial  state- 
ment as  a  member  of  a  firm,  incloding  his 
homestead  as  a  part  of  bis  assets,  and  failed 
to  claim  any  part  of  the  land  as  his  homestead, 
he  was  not  thereby  estopped  to  subsequently 
claim  bis  hcMnestead  exemption  tlierein. 

Appeal  from  Oircnit  Court,  Bentm  Coun- 
ty; W.  W.  Graves,  Judge. 

Motion  by  J.  W.  Bybee  and  others  to  quash 
an  execution  levied  on  a  Judgment  recover- 
ed against  J.  W.  Bybee  &  Oo.  the  Meyer 
Bros.  Drug  Company.  From  an  order  grant- 
ing the  motion,  the  drug  company  appeals. 
A£Brmed. 

Tharman,  Wray  A  Timmonds,  for  appe- 
lant W.  F.  Wright  W.  B.  JacksoD.  and  a. 
W.  Barnett,  for  reapimdentB. 

FOX,  J.  Tfala  proceedlns  originated  flcom 
a  levy  ot  an  execntlm  In  the  banda  of  the 
■hwUT  of  Benton  county.  Mo.,  upon  certain 
land  of  reopondoit  J.  W.  Bybe&  In  respect 
to  the  levy,  It  la  claimed  by  respondent  ttiat 
the  land  levied  upon  constituted  the  home* 
Btead  of  req^ndent  and  hence  -mam  exempt 
fnm  the  levy  under  the  oxecntlwi.  This 
proceeding  la  based  upon  the  following  mo- 
tion filed  by  respondent:  *Vov  comes  the 
defendant  J.  W.  Bybee,  and  raovea  the  court 
to  quash  the  lery  of  the  oecutlon  hereto- 
fore levied  In  this  cause,  as  far  as  the  same 
pntalns  to  the  land  of  defendant  3.  W.  By- 
bee Vhlch  has  been  seised  under  said  execu- 
tion, because  said  real  estate  is  exempt  txom 
«Eecution,  the  same  b^ng  the  homestead  of 
the  said  3.  W.  Bybee,  and  because  the  sher^ 
Iff,  In  levying  said  execution,  failed  to  advise 
said  Bybee  of  his  rights  to  homestead,  and 
(ailed  to  set  off  Us  homestead  to  Mm,  as  the 
law  requires  the  sheriff  to  do  In  such  cases." 
While,  technically,  appelant  was  not  re- 
quired to  file  an  answer  to  this  motion,  yet 
one  was  filed,  which  Is  substantially  as  fol- 
lows: "Comes  now  the  plaintiff,  and  for 
answer  to  defendant  J.  W.  Bybee's  motion  to 
quash  levy  made  by  the  sheriff  of  Benton 
county  on  the  execution  Issued  on  plalntlfTs 
Judgment  against  said  3.  W.  Bybee,  and  de- 
nies that  said  real  estate  so  seised  and 
levied  on  by  said  sholff  of  Bent<m  county, 
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Missouri,  under  and  by  virtue  of  said  a- 
ecutlon,  is  or  was  defendant's  homestead, 
and  denies  that  defendant  la  entitled  to  bome- 
Btead  in  said  real  estate,  and  avav  the  fact 
to  be  that  If  said  real  estate  ever  constituted 
the  homestead  of  defendant  or  any  part 
thereof,  which  fact  the  defendant  denies, 
the  same  was  abandoned  by  the  defendant 
long  before  contracting  the  debt  for  which 
plalntifTs  said  Judgment  was  rendered,  and 
said  defendant,  after  contracting  said  debt 
with  plaintiff  on  the  faith  of  the  fact  that 
said  homestead,  if  any  ever  existed,  had  been 
by  defendant  abandoned,  for  the  purpose  of 
fraudulently  depriving  this  defendant  of  his 
remedy  In  collecting  his  sold  debt  went  Into 
the  poBsesdon  of  said  real  estote,  and  now 
aets  up  hiB  pretended  claim  of  homestead. 
Further  answering  defendant's  said  motfoa 
to  quash  said  levy,  plaintiff  says  that  de- 
fendant ought  not  to  be  permitted  to  claim 
said  real  estate  as  a  homestead,  and  exempt 
from  sale  on  said  execution.  In  this:  That 
long  before  defendant  contracted  the  debt 
for  which  plaintiff's  Judgment  was  rendo^ 
against  him,  and  upon  which  Jud^ent  the 
execution  In  this  case  was  Issued,  defendant 
had  removed  from  the  neighborhood  of  said 
real  estate— never  having  actually  occupied 
the  same— to  the  dty  of  Warsaw,  Benton 
county,  Missouri,  and  had  become  a  resldeut 
thereof,  and  eng^tged  In  the  mercantile  bnsi- 
nesB  In  said  dty.  That  said  d^endant  while 
so  engaged  In  the  mercantile  business  in  said 
dty  of  Warsaw,  for  the  purpose  of  pwxnu^ 
ing  credit  and  Inducing  this  plaintiff  to  sdl 
him  goods,  wares,  and  merchandise  on  cred- 
it, and  to  Induce  him  to  contract  the  debt 
for  which  this  Judgment  was  rendered,  by 
his  conduct,  claim,  and  representations,  led 
this  plaintiff  to  believe  that  said  real  estate 
was  assets  In  bis  hands  subject  and  liable 
for  the  payment  of  debts,  and  especially  the 
debt  which  he  (the  defendant)  was  endeavo^ 
Ing  to  contract  with  plaintlfF,  and  for  which 
debt  this  Judgment  was  rendered,  and  that 
said  real  estate  was  not  homestead.  That 
this  plaintiff  had  no  knowledge  or  Inform* 
tlon  that  said  real  estate  was  homestead,  or 
that  said  real  estate  was  not  subject  to  the 
payment  of  the  debt  about  to  be  ccmtracted 
with  defendant,  and  believed  and  relied  on 
such  conduct,  dalm.  and  representation  as  true 
—that  said  real  estate  was  assets  In  defend- 
ant's bands  subject  to  the  payment  of  this  as 
well  as  other  debts  of  defendant  and  not 
homestead— and,  so  rdylng  on  said  conduct, 
claim,  and  representation  of  defendant  ex- 
tended defendant  credit  and  contracted  the 
said  debt  for  which  said  Judgment  was  ren- 
dered. That  this  plaintiff  would  not  have  ex- 
tended sold  defendant  credit  and  sold  him 
goods,  wares,  and  merchandise,  or  contracted 
said  debt,  If  it  had  not  believed  and  relied  up- 
on the  said  conduct,  claim,  and  representatton 
that  said  real  estate  was  asseta  belonging 
to  defendant,  subject  to  the  payment  of  said 
Mb*,  and  aot  honngtnad,      now  claimed 
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hy  him.  That  defendant  well  knew  all  of 
the  facts  in  relation  to  the  said  real  estate 
at  the  time  he,  by  hla  conduct,  claim,  and 
repreaentatlonB,  Induced  aald  jdalntlfr  to  ex- 
tend him  credit,  throi^h  and  by  which  said 
debt  was  contracted  on  the  faith  of  bis  said 
condnct,  claim,  and  representations  that  said 
real  estate  was  assets  in  his  hands,  and  not 
homestead,  and  subject  to  the  payment  of 
said  debt  That  to  permit  defendant  now  to 
assert  his  claim  that  said  real  estate  is  home- 
stead operates  as  a  fraud  on  this  plEflntiff, 
and  wholly  deprives  It  of  any  remedy  or 
means  by  which  It  Is  able  to  collect  Its  debt 
so  contracted  and  reduced  to  Judgment.  That 
this  defendant  la  insolTent.  and  without  any 
other  property  subject  to  execution  on  said 
Judgment,  so  that  plaintiff  says  that  de- 
fendant ought  to  be  estopped  from  now  as- 
serting bis  said  claim  that  said  real  estate 
Is  homestead,  exempt  from  execution,  after 
BO  inducing  plaintiff  to  extend  him  credit, 
and  contracting  said  debt  for  which  said 
Judgment  was  rendered,  on  the  faith  of  the 
fact  that  said  real  estate  was  subject  to  ex- 
ecntloD  tax  the  payment  of  defendant's 
debts." 

The  trial  court  heard  the  testimony  on  the 
motion,  which  was  substantially  as  follows: 
"In  1882  defendant  Bybee  purchased  a  farm 
of  223  acres  about  14  or  IS  miles  from  War^ 
saw,  and,  with  his  family,  took  Immediate 
possession  thereof,  or,  rather,  he  was  living 
on  the  farm  at  the  time  he  bought  it.  He 
bought  this  farm  in  two  parts  from  different 
persons.  One  hundred  and  fifty  acres  was 
.purchased  from  his  father;  and  about  two 
months  later  he  purchased  76  acres,  adjoin- 
ing the  150,  of  one  Bird,  for  the  purpose  and 
with  the  intent  of  making  the  two  tracts 
one  farm,  which  he  intended  to  use  and 
occupy  as  his  hcnne.  The  75  and  150  acres 
had  formerly  been  one  farm,  and  b^onged 
to  the  same  person,  bnt  had  been  sold  In  two 
parts  to  two  different  persons,  and  defendant 
purchased  both  pieces,  and  nsed  them  togeth- 
er as  one  farm.  The  two  pieces  were  already 
Inclosed  under  one  fence  as  one  tract,  and 
there  was  no  fence  dividing  them,  but  there 
was  a  small  stream  or  branch  running  be* 
tweoi  the  75  and  160  acre  pieces.  During 
all  the  time  that  defendant  owned  this  land, 
up  to  the  time  he  sold  the  160  acres,  he  used 
the  entire  226  acres  together  as  his  home 
place  or  homestead.  When  Mr.  Bybee  bought 
this  land,  the  bouse  or  residence  building  was 
situated  on  the  160  acres,  and  hence  defend- 
ant, with  hiB  family,  resided  on  this  part 
where  the  bnlldlng  was,  as  there  was  no 
building  on  the  76  acres;  yet  it  formed  a  part 
of  the  entire  tract  which  defendant  was  oc- 
cupying as  a  homestead.  In  1884  or  1885  de- 
fendant built  a  new  dwelling  hotwe  <m  this 
75  acres,  with  a  view  and  the  purpose,  as 
he  testUea,  of  making  that  new  house  his 
permanent  dwelling  house  on  said  farm,  but 
did  not  at  that  time  remove  from  his  old 
haam  Into  the  new;  bat,  ai  hla  father  and 


mother  lived  with  him,  were  dependent  on 
him,  and  In  fact  constituted  a  part  of  his 
family,  he  placed  them  In  this  new  bouse, 
but  with  the  Intent  of  making  tills  new  bouse 
his  own,  as  well  as  his  parents,'  dwelling 
house.  The  entire  226  acres  was  farmed  to- 
gether as  one  place,  and  defendant  testified 
that  he  built  tiie  new  house  to  live  in.  In 
1886  defendant,  wltb  his  family  (except  his 
father  and  mother,  who  remained  on  the 
place  occupying  this  new  house),  removed  to 
a  little  place  called  'Durock,'  near  by,  and 
ragaged  in  the  mercantile  business;  leaving 
his  father  there  In  charge  of  the  fenu  for 
him.  He  says  he  went  to  Durock  to  engage 
for  a  time  In  mercantile  business  In  addition 
to  his  farming  operations,  but  with  the  In- 
tent of  holding  and  retaining  this  farm-  as  hla 
homestead,  and  with  the  Intent  of  returning 
to  it.  He  purchased  some  lots  in  Durock, 
which  he  lived  on  about  one  year  during  the 
year  and  a  half  he  lived  there,  but,  he  tes- 
tifies, without  any  Intent  of  making  them  his 
home,  but  only  Intended  them  for  tem[)orary 
use  while  engaged  In  mercantile  business. 
During  all  the  time  that  defendant  was  itt 
Durock,  as  well  as  while  at  Warsaw,  de- 
fendant testifies  that  he  kept  agricultural 
Implemento  and  personal  property  on  his  said 
farm,  and  received  supplies  for  himself  and 
family  from  the  products  thereof.  He  al- 
wa;^  spoke  of  and  regarded  this  farm  as  his 
home.  After  remaining  at  Durock  for  some- 
thing over  a  year,  be  returned  to  bis  home 
on  the  farm;  going  Into  the  same  house  he 
had  left;  as  his  parents  occupied  the  other 
one.  He  further  states  that,  after  staying 
on  there  one  season,  he  with  his  family  re- 
moved to  Warsaw,  in  the  same  county,  to 
furnish  his  children  better  school  advantages, 
and  engaged  in  mercantile  business,  and  re- 
mained there  about  18  months,  leaving  his 
farm  in  the  care  of  his  father  and  mother. 
During  this  time  he  received  supplies  from 
bis  f&rm,  as  before  steted,  and  still  retained 
it  as  bis  homestead,  with  the  Intention  of 
retomlng  to  same,  and  without  any  Intent 
of  abandoning  It  as  a  home^  9ome  time  in 
1S87  or  1898  he  sold  the  160-acre  part  of  his 
said  farm,  as  his  circumstances  became  such 
that  he  could  not  afford  to  keep  all  his  land; 
but  he  retained  the  75  acres  In  dispute,  for 
the  purpose,  as  he  stated,  of  keei^ng  this 
remnant  of  his  home  place  as  his  permanent 
homestead.  In  the  spring  of  1900  be,  with 
his  family,  returned  to  this  76  acres,  and  oc- 
cupied this  new  bouse,  which  he  had  years 
ago  built  on  said  land  for  his  permanent  res- 
idency and  he  still  resides  there.  This  land 
Is  worth  probably  9800— much  leas  than  the 
amount  exempt  as  a  homestead.  The  debt 
In  qu^on  was  contracted  in  1889  and  1900, 
and  the  Judgment  was  rendered  and  execu- 
tion thereon  Issued  and  levied  (m  the  75 
acres  in  the  early  part  of  1900." 

Appellant  offered  In  evidence  the  account 
upon  wlilcb  the  Judgment  is  predicated.  Hol- 
la Brace  teetlfled  In  behalf  of  appellant  His 
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teetlmoDy  simply  related  to  the  Identification 
of  the  financial  statement  made  by  the  re- 
spondent, and,  further,  that  credit  was  given 
the  firm  on  the  faith  of  the  statement.  To 
tbe  same  effect  was  the  testimony  of  wit- 
ness Geo.  Meyer.  Appellant  offered  In  evi- 
dence tbe  flnancial  statement  as  Identified  by 
the  witness  Bruce.  It  was  as  follows: 

Name  of  firm:  J,  V.  Brtwe  *  Co. 
Town:   Waruv,  Ho.  Data:  Jul^  XUt,  1891. 

NameB  ot  memb«n  of  flnn.  Age.   Harried.  Slnsl*. 

J.  W.  Bybee   ST  Tee   

James  WatU   IS       Tas       —  ■  — 

CaplUl  IQ  buBlneu:  Jtt.000. 

Contributed  by:  J.  W.  Brbae  *  James  Watta. 

Value  of  atock:  |2,800. 

Value  of  fixtures:  (200. 

laaurance  of  stock  and  fixtures:  (2,000. 

Mortgage  on  stock  or  flxturas,  and  amount:  Nonsi 

Casb  on  hand  and  in  bank:  fSO. 

Outstanding  accounts,  good:  $600. 

Real  estate,  conalatlng  of  irhat,  and  value:  ^,600. 
Two  good  bottom  farma  and  one  good  brick  busi- 
ness house  on  Main  street,  Warsaw,  Mo.  Held 
tn  name  of:  Business  house  la  nama  ot  Jaa. 
Watts:  farma,  J.  W,  Bybee. 
Encumbrance  on  same,  $2,400. 

Homestead,  or  real  estate  exempt,  laelaAad  la 
above,  conalsUng  of  what,  and  value:  f  . 

Have  borrowed:  |6O0. 
Xjenders  are  secured  by  personal  security. 

Amount  ot  toUl  Indebtedneas :  >3,0U0. 

Remarks:  The  two  tariOB  are  good  bottom  land 
and  belongs  te  J.  W.  Bybee,  eucumbrance  on  the 
two  farms  la  $LJM,  and  the  business  house  and  lot 
belongs  to  Jaa.  Watts,  encumbrance  11,300.  Total  of 
both  R400. 

Signature:  J.  W.  Bybee  Jb  Co. 

Stamped  on  face:  "Received  Aug  1,  ISn,  Meyer 
Bros.  Drug  Co." 

At  the  close  of  the  evidence  the  canse  was 
submitted  to  the  court,  and  Judgment  was 
rendered  sustaining  the  motion  to  quash  levy 
of  execution.  From  this  Judgment,  plaintiff 
piosecutes  Its  appeal  to  this  court. 

There  are  four  propositions  presented  up- 
on this  appeal  for  solution:  First.  It  Is  urged 
that  the  failure  to  Introduce  the  execution,  In 
pursuance  of  which  the  levy  was  made,  must 
result  In  the  reveiBal  of  this  cause;  second, 
the  similar  Insistence  is  made  that  tbe  fall- 
are  to  introduce  the  date  of  the  filing  of  the 
deed  under  which  the  land  was  claimed  Is 
fatal  to  the  Judgment;  third,  that  the  facts 
as  developed  show  that  respondent  was  not 
entitled  to  a  homestead  In  the  premises,  and, 
If  so,  he  had  abandoned  It;  fourth,  that,  by 
the  statement  Introduced  In  evidence,  re- 
spondent Is  estopped  from  claiming  home- 
stead. 

As  to  the  first  proposition,  wUl  say:  Or- 
dinarily it  Is  true  that  It  Is  Incumbent  upon 
the  party  against  whom  the  execution  la  Is- 
sned,  and  upon  whose  property  it  Is  levied, 
to  establish  the  fact  of  ttie  issuance  and  levy 
of  the  execution  by  the  Introduction  of  it 
However,  the  proceeding  upon  this  motion 
presented  a  question  of  fact,  to  be  determin- 
ed like  any  other  similar  question.  Tbe  facts 
necessary  to  he  shown  upon  this  motion  by 
respondent  In  order  to  warrant  the  court  In 
sustaining  it  are  no  exception  to  the  well- 
recognized  and  ordinary  rule  "that  the  facts 
may  be  admitted,  or  their  formal  proof  waiv- 
ed." While  the  answer  filed  by  appellant 
was  unneceasnry,  and  Is  no  pleading  recog- 
nized In  proceedings  of  this  character,  still. 
If  a  statement  Is  made  and  filed.  In  which 


certain  facts  are  admitted,  we  see  no  reason 
for  the  necessity  of  proof  of  such  facta.  If 
counsel  for  appellant  had.  In  open  court,  oral- 
ly admitted  that  the  executton  was  Issued 
and  levied,  this  certainly  would  have  avoid- 
ed tbe  necessity  of  proof  of  such  tacts,  and 
we  take  It  that  the  allegations  in  tbe  an- 
swer before  us  are  of  equal  force  with  the 
oral  statements,  admitting  the  facts  neces- 
sary to  be  proven.  The  first  allegation  in 
the  answer  is  a  broad  admission  tbat  tbe 
execution  was  Issued  and  levied.  It  states: 
"Gomes  now  the  plaintiff,  and  for  answer  to 
defendant  J.  W.  Bybee's  motion  to  qnasb 
levy  made  by  the  sheriff  of  Benton  county 
on  the  execution  Issued  on  plalntUTs  Judg- 
ment against  said  J.  W.  Bybee,  and  denies 
that  said  real  estate  so  seized  and  levied  on 
by  said  sheriff  of  Benton  county,  Missouri, 
under  and  by  virtue  of  said  execution,  Is  or 
was  defendant's  homestead."  It  Is  apparent 
from  this  statement  that  the  appellant  con- 
ceded tbat  the  execution  was  Issued  and  lev- 
ied, and  was  not  contesting  that  fact  in  the 
trial  of  this  proceeding;  hence  It  was  un- 
necessary to  Introduce  the  execution.  The 
trial  court  could  pot  escape  the  conclusion 
that  the  execution  was  Issued  and  levied, 
from  the  allegations  in  the  answer. 

The  same  may  be  said  upon  the  secoud 
proposition,  as  to  the  failure  to  Introduce  the 
deeds  Indicating  the  date  of  their  filing  for 
record.  In  the  record  before  us,  as  fur- 
nished by  appellant,  we  find  that  It  Is  ad- 
mitted that  tbe  respondrat  acquired  the  land 
in  dispute  prior  to  the  time  that  this  debt 
accrued.  This  admission  by  appellant  was 
made  In  connection  with  an  objection  to  a 
question  propounded  to  respondent,  while  on 
the  witness  stand.  The  question  propounded 
to  respondent  and  objection  are  as  follows: 
"Q.  Just  tell  the  court,  Mr.  Bybee,  about 
how  you  acquired  this  land,  bow  you  paid 
for  It,  etcT  Mr.  Lay:  I  object  to  tbat  ques- 
tion, for  the  reason  It  Is  wholly  Immaterial. 
It  stands  admitted  that  he  acquired  the  land 
prior  to  the  time  that  this  debt  accrued."  It 
Is  apparent,  from  objection  and  admission, 
that  appellant  was  not  contesting  the  fact 
as  to  whether  respondent  had  a  deed  to  the 
land,  or  the  date  of  the  filing  for  record.  It 
Is  said  expressly  by  appellant,  In  the  objec- 
tion to  a  question  as  to  how  he  acquired  the 
land,  that  It  was  Immaterial,  and  then  It 
made  the  admission,  as  stated.  It  la  but  a 
fair  presumption  that,  had  not  the  objectiou 
and  admission  been  made,  respondent  would 
have.  In  answer  to  the  question  as  to  how 
he  acquired  the  land,  exhibited  hla  deed  to 
the  premises  In  dispute.  Again,  It  will  not 
be  presumed  that  appellant  was  Intending  to 
make  a  useless  admission,  and  unless  the  ad- 
mission be  construed  as  meaning  that  he  ac- 
quired the  land  by  deed,  which  was  duly  filed 
before  the  debt  was  created,  then  It  amounts 
to  nothing.  For  If  It  was  only  Intended  to 
admit  tbat  be  acquired  the  land,  and  not  the 
filing  of  the  deed,  the  admission  could  mtt* 
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DO  purpcwe,  for  the  deed  would  bare  to  be 
Inti-oduced  to  show  its  filing. 

It  Is  apparent  from  the  entire  record  in 
tbla  cause  tbat  tbe  appellant  did  not  try  this 
case  on  the  tbeorr  that  defendant's  deed 
was  not  filed  In  due  time  to  entitle  him  to 
claim  a  homestead,  if  in  fact  the  land  con- 
stituted his  homestead.  Doubtless  the  court 
accepted  the  admission  on  the  theory  that 
appellant  was  conceding  that  respondrat  ae- 
quired  the  land  by  deed  duly  recorded  before 
the  accruing  of  the  debt^  and  that  the  con- 
tested questiona  were  as  to  his  occupancy 
of  tbe  land  aa  a  homestead,  his  abandonment 
of  it,  and  tafa  estoppel  from  claiming  It  by 
reason  of  hia  conduct  In  tbe  trial  of  a 
proceeding  of  this  character,  when  the  date 
of  acquiring  the  land  depends  upon  the  date 
of  filing  the  deed  for  record,  an  admission 
In  the  form  of  the  one  before  ua  should  be 
conatmed  most  strongly  against  tbe  party 
making  It;  and,  In  tbe  absence  of  anything 
indicating  a  limitation  of  the  admission.  It 
xrlll  be  taken  as  meaning  that  tbe  land  was 
acquired  by  deed  duly  filed  fbr  record  b^ore 
tbe  debt  accrued.  This  court,  in  the  dlqio^- 
tlon  of  causes  upon  appeal,  should  determine 
them  on  the  theory  presented  in  the  trial 
court  Litigants  should  not  and  will  not  be 
permitted  to  contest  a  proceeding  upon  one 
theory,  and  then,  when  it  reaches  this  court, 
shift  their  poaltlcm  by  demanding  the  formal 
proof  of  facts  which  were  practically  ad- 
mitted in  the  court  below.  Farrar  t.  B.  Co., 
182  ISo.  469, 63  8.  W.  116;  Goodman  t.  Crow- 
ley, 161  Mo.  657,  61  8.  W.  800. 

It  is  next  liuisted  that  the  respondent  had 
two  strata  tracts  of  Uind— one  of  160  acres, 
and  the  other,  which  is  in  dispute,  of  75 
acres;  that  his  dwelling  house  was  on  the 
150-acre  tract  and  hence  he  was  not  entitled 
to  claim  the  75-acre  parcel  as  his  homestead. 
The  testimony  in  this  caus^  aa  disclosed  by 
tlie  record,  shows  that  these  two  tracts  of 
land  constitute  one  farm,  whicSi  was  occu- 
pied by  resikondent  as  a  home  until  be  sold 
tbe  160-acre  timet  It  was  occulted  aa  one 
tract;  and,  had  this  necutlon  been  levied  on 
the  whole  225  acres,  respondent,  under  the 
statute,  would  hare  had  the  right  to  desig- 
nate the  part  of  it  to  which  the  exemption 
should  apply.  Bev.  St  1899,  S  3617.  The 
mere  fact  that  his  residence  was  on  one  of  the 
tracts  did  not  confine  his  homestead  exemp- 
tlcm  to  tint  particular  tract  His  use  and 
cultlTatlon  of  the  entire  tract  In  contempla- 
tion of  the  homestead  act  made  his  occu- 
pancy of  the  76-acre  parcel  just  as  full  and 
complete  as  the  one  upon  whlcb  his  residence 
was  located.  The  separation  of  these  two 
tracts  by  a  stream  did  not  destroy  tbe  right 
of  respondent  to  claim  his  homestead  ex- 
emption on  ai^  portion  of  the  entire  tract, 
if  it  was  naed  as  a  wfaol^  and  used  In  con- 
nection with  each  other.  Tracts  of  land  oc- 
ciqded  aa  a  homestead  need  not  be  contigo- 
ons,  bot  frequently  are  long  dlstancea  apart; 
and.  If  th^  are  used  as  a  whole  and  in  con- 


nection, the  homestead  exemption  may  be 
selected  and  claimed  from  any  ^rtlon  of  it. 
Grimes  t.  Portman.  99  Sfo.  229.  12  8.  W. 
792;  Perkins  T.  Qulgley,  62  Mo.  .498.  The 
testimony  In  this  cause  clearly  indicates  that 
respondent  occupied  the  entire  tract  of  226 
ac»8  as  a  home  for  hhnself  and  flamily.  He 
sold  tbe  150-acre  tract,  and  built  a  new  house 
on  the  76  acres,  and  placed  bis  parents  tbere^ 
who,  as  he  testlfleih  were  a  part  of  his  fam- 
ily; and,  unless  the  testimony  shows  that  he 
abandoned  i^  there  was  ample  testimony  to 
authorize  tbe  trial  court  in  holding  that  the 
homestead  exemption  of  respondent  was  ap- 
plicable to  the  76-acre  tract. 

This  leads  ns  to  tbe  proposition,  contended 
for  by  appelant 'that  respondent  abandoned 
this  homestead.  To  support  this  contention, 
appellant  must  rely  solely  upon  the  testimony 
of  respondent  J.  W.  Bybee.  His  testimony, 
briefly  summarised.  Is  that  he  built  the  new 
house  on  tbe  land  in  dispute  for  tbe  purpose 
of  preserving  a  home;  that  bis  parents  were 
old.  and  he  kept  them  as  a  part  of  bis  fam- 
ily, and  placed  them  in  this  new  building; 
that  he  nmer  toft  the  occupancy  of  this  land 
with  the  Intention  of  not  returning,  but  the 
reverse;  that  bis  leaving  It  was  temporary; 
and  that  he  always  expected  to  return  to  it 
as  his  home,  claimed  it  as  bis  home,  k^ 
part  of  hia  farming  implements  on  the  place, 
and  kept  hia  father  and  mother  on  the  place, 
as  be  claimed,  aa  members  of  his  family.  If 
the  testimony  of  the  reqmndent  la  true,  It 
f  uUy  authorised  the  trial  court  in  reaching 
the  conclusion  that  there  was  no  abandon- 
ment The  court  bad  the  witness  beftnre  it 
and,  doubtless,  in  weighing  his  testimony, 
applied  the  usual  and  ordinary  tests  of  the 
credibility  of  witnesses  and  the  weight  to  be 
attached  to  their  testimony;  and  we  are  un- 
willing, in  view  of  the  recognlaed  rule  as  to 
the  deference  to  be  paid  to  the  findings  nt 
the  trial  oourti  to  dlatnris  this  Judgment  on 
that  account 

This  leads  us  to  the  consideration  of  the 
only  remaining  proposition  involved  In  this 
proceeding;  that  la,  the  question  of  estoppel 
by  reason  of  the  statement  made  by  the  re- 
spondent Conceding,  for  the  puriwBos  of 
this  case,  that  the  failure  to  state  the  amount 
of  farm  property  exempt  from  execution 
must  be  construed  as  a  declaration  on  the 
part  of  respondent  that  none  of  his  farm 
lands  were  aempt  from  execution,  we  are 
confronted  with  the  proposition,  does  this 
statement  operate  as  an  estoppel  upon  the 
respondent  and  prevent  him  from  assertlug 
hie  claim  to  homestead  exemption?  In  the 
consideration  of  this  question,  it  Is  highly 
Important  to  keep  in  view  tbe  policy  and  the 
purpofsa  aou^t  to  be  accomplished  by  tbe 
homestead  act  In  treating  of  the  principle 
upon  which  titte  homestead  laws  are  xmdlcat- 
ed,  Mr.  Thompson.  In  his  work  on  Home- 
steads, says:  "  The  taw.*  said  the  Supreme 
Court  of  Iowa,  in  an  early  caae,  Is  based  up- 
on the  idea  that,  as  a  matter  of  public  policy, 
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for  the  promotion  of  tlie  vropectj  of  tbe 
Btat^  and  to  render  Indepoident  and  abore 
want  eacb  citizen  of  the  gownment,  It  la 
proper  he  sboold  have  a  home— «  homestead 
—where  hia  family  may  be  sheltered  and  Jive 
beyond  the  reach  of  financial  ml8f<Hrtune  and 
the  dononda  of  creditors  who  hav^  given 
credit  under  the  law.'  And  this  poli^  la 
characterized  as  'liberal*  and  *beDeTolent* 
And  we  find  scattered  through  the  cases 
which  InToIve  Hie  construction  of  these  laws 
snch  expressions  as  these:  This  beneficent 
proTlsloD  fiir  the  protection  and  maintenance 
of  the  wife  and  children  against  tbe  neglect 
and  Improvidence  of  tbe  father  and  hva- 
band.'  That  the  homestead  ecentptlon  was 
founded  apon  principles  of  the  soundest  pol- 
icy, cannot  be  questioned.  Its  design  was 
not  only  to  protect  citlaena  and  their  fomltlea 
from  the  miseries  and  dangers  of  destttutlon, 
but  also  to  cherish  and  suplHnt  In  tbe  bosoms 
of  IndlTldnals  tihose  feelings  of  sublime  In- 
dependence  which  are  essential  to  the  malo- 
tenants  of  free  Institutions.  TOese  are  no- 
ble objects.*  It  was  an  enllgbtened  puUlc 
policy,  looking  to  the  general  welfare,  as 
well  as  to  that  of  the  indlTldoal  dtlzen, 
which  dictated  the  passage  of  the  homestead 
act;  and  tbe  obvions  intent  of  the  act  is  to 
secure  to  every  householder  or  head  of  a 
family  a  home— a  place  of  residence— whkih 
he  may  improve  and  make  comfortable,  and 
\rbev6  ttie  family  may  be  sheltered  and  live 
'.beyond  the  reach  of  those  tlnanctal  mlBtM^ 
tunes  which  even  the  most  prudent  and  saga- 
clous  cannot  alwa;^  avoid.**'  This  being  a 
clear  and  correct  announcement  of  the  pun* 
poses  of  the  homestead  provisions.  Is  it  not 
made  apparent  that  the  ordinary  rules  of  ee- 
toppet- should  not  be  made  applicable  to 
heads  of  families  who  are  entltied  to  claim 
It?  If  the  mere  statement  of  a  pressed  debt- 
or can  operate  as,  and  la,  a  bar  to  the  claim 
of  homestead  rigbts,  then  we  confess  that 
"the  wise  and  benevoloit  iwlicy  which  dic- 
tated tbe  enactment  of  lliese  provisions  has 
been  absolutely  destroyed."  Tbe  homestead 
laws  were  never  primarily  enacted  for  the 
benefit  of  the  tether  m  husband.  Thehr  true 
spirit  Is  the  protection  of  tbe  wife  and  chil- 
dren against  a  careless  and  lnq>nvidait  fa- 
ther and  husband. 

We  have  readied  the  conclusion  that  tbe 
statement  made  by  respondent  as  to  his  fi- 
nancial condition  does  not  operate  as  an  es- 
toppel or  waiver  of  his  right  to  claim  hla 
homestead  exempt  from  the  levy  of  the  exe- 
cution Issned  In  this  proceeding.  This  con- 
clusion is  supported  by  practically  all  the 
courts  that  have  bad  occasion  to  give  expres- 
sion to  their  views  upon  the  principle  in- 
volved In  this  contention.  In  Carter's  Ad- 
ministrators V.  Carter  et  al.,  20  Fla.  OSS,  01 
Am.  Rep.  618,  the  Supreme  Court  of  that 
state,  in  an  able  and  ezbanstlve  review  of 
all  the  authorities,  announced  very  forcibly 
and  clearly  the  doctrine  that  there  can  be  no 
waiver  of  tbe  right  to  claim  exemption.  Iqr 


aipeement  or  statement  In  viltlnA  In  ad- 
vance of  the  time  when  Uie  right  la  to  be 
exerdsed.  While.  In  the  discussion  of  the 
questl<m  by  the  dUIerent  courts,  it  Is  treated 
of  under  the  head  of  the  doctrine  of  waiver, 
it  is  apparent  that  the  same  principle  is  In- 
volved, whether  It  be  called  estoppel  or  wdv- 
er.  In  Oase  v.  Dunmote,  23  Pa.  It  was 
ruled  that  a  party,  at  the  time  of  contracUns 
the  debt,  might  agree  to  waive  Qm  benefit  of 
his  exemptiona  under  the  law.  It  wUl  be 
observed  that  this  rule  was  af  terwardi^  by 
the  same  court,  regretted,  as  la  indicated  hi 
tbe  expressions  of  Woodward,  3^  in  Shelly's 
Appeal,  86  Fa.  STS-Mi.  He  said:  *TeEbaps 
it  would  have  been  well  If  tlie  oonzt  had  set 
out  by  denying  the  capacity  of  the  debtor  to 
waive  the  statutory  eaenvtlon  In  favor  of 
any  creditor.  It  might  have  been  Qrged  In 
support  of  such  a  view  that  the  Le^alators 
Intended  a  benefit  to  the  famHy  of  the  dd»- 
or,  rather  ttan  to  the  debtor  himself,  and 
thet  his  caprice  or  wffl,  tempted  as  they 
might  be  tqr  the  creditor,  abonld  not  defeat 
the  legislative  benefaction  In  favor  et  Otote 
who  were  dependent  upon  him.**  In  KneeSie 
r.  Newcomb,  22  N.  T.  2D0^  47  Am.  Dec.  180^ 
13ie  rule  Is  vezy  dearly  announced.  The 
question  Involved  In  Oat  cas6  was  tbe  eo- 
forcement  of  an  agreement  contained  In  a 
note  to  waive  all  claims  of  nemption.  The 
court  ssld:  'The  statute  whicb  aQows  a 
debtor,  being  a  householder,  and  having  a 
family  for  whlcb  he  provides,  to  retein,  as 
against  the  legal  remedlea  cS  his  credttMS^ 
certain  articles  of  prime  necessi^,  to  a  lim- 
ited amount,  are  based  upon  views  at  policy 
and  humanity,  which  would  be  fmstrated  if 
an  agreemoit  Uke  that  contained  In  these 
notes,  entered  Into  In  connection  with  the 
prindpal  contract;  could  be  sustained.  A 
few  words  contained  in  any  note  or  obll* 
gatiott  would  operate  to  change  the  law  be- 
tween those  parties,  and  so  far  dlaappolnt 
the  intention  of  the  Leglelatore.  If  effect 
shall  be  given  to  si^  ivovlslons.  It  Is  likely 
that  they  will  be  generally  Inserted  In  obli> 
gatlons  for  small  demands,  and  in  that  way 
the  policy  of  the  law  will  be  completdr  ov«^ 
thrown.  Evory  honest  man  who  contracta  a 
debt  expects  to  pay  It,  and  he  bdleres  be 
will  be  able  to  do  so  wlttaout  having  his  prop- 
erty sold  on  uecutkm.  No  one  worttiy  to  be 
trusted  would  therefore  be  apt  to  object  to  a 
clause  subjecting  all  his  property  to  levy  od 
execution  in  case  of  nonpayment  It  was 
against  the  consequences  of  this  ovoconfl- 
dence,  and  the  readiness  of  men  to  make 
contracte  which  may  deprive  them  and  Vaeir 
families  of  articles  indispensable  to  their 
comfort,  that  the  Legislature  has  undertaken 
to  Interpose."  In  Becht  v.  Kelly,  82  m.  14T, 
20  Am.  Bep.  801,  note  had  been  gkna  ex- 
pressly waiving  the  benefit  of  all  laws  oc- 
emptlng  real  or  personal  property  from  levy 
and  sate.  The  court  says:  The  enmptioD 
created  by  the  statute  la  as  much  for  the 
benMt  at  the  famUy  of  the  debtiw  as  for 
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lilmself,  and  for  that  reason  he  cannot,  by 
&I1  eiecQtory  contract,  waive  the  proTlsions 
made  by  law  tor  dielr  sappcnt  and  malnte> 
nance.  Such  contracts  contravene  the  policy 
of  the  law,  and  hence  are  InoperatlTe  and 
'void.  The  owner  may,  if  he  chooBee,  sell  or 
otherwise  dispose  of  any  property  he  may 
tULYB,  however  much  his  family  may  need 
It.  but  the  law  wlU  not  aid  him  In  that  re- 
Sr<urd,  nor  permit  him  to  contract  in  advance 
"that  his  creditor  may  nse  the  process  of  the 
courts  to  deprive  his  family  of  its  benefit  and 
use,  when  an  exemption  has  been  created  In 
'their  favor.  Laws  enacted  from  consldrae- 
tlons  of  public  concern,  and  to  subserve  the 
seneral  welfare,  cannot  be  abrogated  by 
mere  private  affreement' "  In  the  Florida 
case,  supra,  after  reviewing  all  the  author- 
ities, the  court,  In  concludon,  by  way  of 
emphasis  to  ItB  research,  says:  "We  have 
been  unable  to  find  In  reports,  text-bo(^ 
or  digests  that  it  has  been  held  anywhwe, 
except  In  Pennsylvania,  that  a  written  agree- 
ment, contained  In  a  note,  to  waive  the  right 
to  claim  an  exemption  of  personal  property 
from  levy  and  sale  to  sattefy  a  Judgment 
rendered  on  the  note,  has  been  sustained. 
And  even  in  that  state  the  court  has  express* 
•d  regret  that  a  contract  of  that  kind  bad 
erer  been  sustained,  and  that  soch  role  had 
become  estabUsbed  as  the  law  by  the  repe- 
titicn  of  a  bad  precedoit"  To  the  seme  ef- 
feet  are  Hie  concloslona  reached  by  the 
courts  of  ^ntncfcy*  LoulsUma,  North  Gar^ 
oUna,  Iowa,  and  many  othw  states.  Moxley 
T.  Ragan,  10  Bush,  168,  19  Am.  R^.  SI; 
Phelps  V.  Phe^  72  lU.  648,  22  Am.  Bep. 
149;  Branch  v.  Tomlinson,  77  N.  C.  888; 
Levlcha  v.  Walker,  IB  La.  Ann.  246,  77  Am. 
Dec  187;  Gnrtls  v.  O'Brien,  20  lovni,  876, 
80  Am.  Dec.  S4&  WbUe  Tapley  v.  Ogle,  162 
Ho.,  loc.  dt  82  8.  W.  481.  did  not  In- 
volve the  predM  qneatkm  now  being  dls- 
cuawd,  the  forcible  and  clear  expresslonB  by 
BnriresB.  J.,  In  discussing  the  subject  of 
homestead.  Indicate  clearly  the  views  of  this 
court  in  respect  to  waiver  of  the  right  to 
claim  the  same  under  the  exemption  laws  of 
this  state.  In  the  course  of  the  opinion  in 
that  case  be  said:  'TThe  most  positive  parol 
promise  to  sdl  the  land,  or  not  claim  it  as  a 
homestead,  would  bare  been  void,  in  law, 
even  though  the  conslderatkm  may  have  been 
ample.  Aral  if  plalntUI  had  been  assured  by 
Ware  at  the  time  he  purchased  the  land  that 
he  would  not  dalm  it  as  a  homestead,  he 
wonld  not  have  been  estopped  to  make  It, 
for  tlie  obTlou  reason  tliat  the  statute  makes 
void  all  effbrts  to  transfu  interest  in  land, 
except  by  some  Instrument  in  writing."  The 
principle  »  fliorougbly  discussed  and  cor- 
rectly announced  in  tbe  cases  h»eln  cited  is 
ipecUUly  applicable  to  the  question  taivolved 
in  this  case,  as  to  the  estoppel  or  waiver  of 
right  to  clabn  himiestead.  It  Is  so  apparent, 
from  the  provisions  ot  oar  hmnestead  law, 
that  tti  puq^oee  Is  the  iwotection  of  the  wife 
and  ctaDdran  or  other  membus  of  the  fam- 


ily, and  not  the  father  or  husband  alme,  that 
it  is  hardly  necessary  to  dte  authorities  to 
support  the  position  that  the  father  or  hus- 
band who  contracts  a  debt  cannot,  by  a  sim- 
ple declaration,  either  in  writtog  or  orally, 
render  nugatory  tbe  wise  provlsloos  of  the 
homestead  law,  and  deprive  those  whom  the 
lawmakers  specially  had  to  view  at  tbe  time 
of  Ita  enactment  of  the  protection  that  was 
ao  clearly  contemplated  by  ite  provisions. 
Tbe  conclusion  reached  by  this  court  upon 
this  proposition  is  emphasised  by  the  provl- 
sions  of  our  stetnte  upon  this  subject  As 
indicative  of  the  great  value  attached  to 
the  homestead  rights  by  the  lawmaking  pow- 
er of  tbls  state,  and  how  earnestly  It  is 
sought  to  guard  the  Interests  of  those  enti- 
tled to  its  ben^ts,  we  potot  to  section  8616, 
Rev.  St  18D0,  which  problblte  the  husband 
from  mortgaging,  selling,  or  alienating  the 
homestead  without  being  Joined  by  his  wife 
in  the  conveyance.  We  find  additional  inter- 
est manifested  by  the  provisions  of  section 
4886,*  Bev.  8t  1898.  which  authorises  mar- 
ried women  to  tovoke  exemption  under  home- 
stead laws  now  to  force.  These  provisions 
indicate  the  true  spirit  of  our  homestead 
law,  and.  after  a  careful  consideration  of 
this  pK^wsltlon,  we  have  reached  the  con- 
dnelon  that  the  action  of  the  trial  court  in 
decUntog  to  hold  that  &e  statement  of  re- 
spondent totroduced  in  evidence  op^^ted  as 
an  estoppel  or  waiver  of  his  homestead 
rights  was  manifestly  correct 

We  have  given  the  asalgued  wrors  com- 
plained of  by  appellant  in  this  proceeding 
onr  most  carefnl  attention  and  consideration, 
andt  finding  no  reversible  error,  thejndgment 
should  be  afflimed,  and  It  is  ao  ordered.  Alt 
omcur. 


8TATB  V.  OHAPPELIt. 

(Sopreaae  Court  of  Mlssoari.  Dlvidou  Nc.  2 
Feb.  1,  1904.) 

ORIMINAL  UW  —  BNTICKMBNT  —  BURGLARY  — 
WITNESSES  —  DEF1BINDANT  —  ORBDIBIIJTY  — 
PREVIOUS  CONVICTION— POLIOS  COURTB-nJU- 
RISDICTIOH-mSTRDOTIONS. 

1.  Where  In  a  prosecution  for  bnr^ry  a  wit- 
ness testified  to  a  eoaveraatlon  had  with  de- 
fendant with  respect  to  the  stolen  property.  It 
was  proper  to  charge  the  jury  ai  to  the  rules 
governlDg  their  consideration  of  any  statements 
made  by  defendaot. 

2.  In  a  prosecution  for  borglarr,  an  Instrac* 
tion  that  the  Jury  ahould  coDBider  tbe  evi- 
deuce  which  bad  been  introdaced  that  tbe  de- 
fendant had  been  convicted  of  petit  larceny  be- 
fore a  police  Judge  for  the  purpose.  (MC  discredit- 
ing him  as  a  witness  was  not  objectionable 
as  assuming  tbe  fact  of  former  convlctiou  as 
proven. 

8.  Where,  tn  a  prosecntloa  for  borglary,  there 
was  no  evidence  that  a  witoeas  whom  defend- 
ant solicited  to  sell  the  stolen  ivoper^  had  any- 
thing to  do  with  the  breaking,  an  Instruction 
tliat  If  the  sdieme  to  break  and  teke  the  goods 
was  conceived  by  such  witness  and  communicat- 
ed to  defendant,  and  that  defendant  acted  only 
on  tlie  suggestion  of  the  witness,  and  carried 
the  scheme  into  execntlon,  and  if  socb  witness 
waa  a  detective,  acting  under  the  direction  of  a 
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police  office  for  tht  pnrpose  of  entrappiug  de- 
fendant Into  the  commission  of  tfae  offenBe  that 
he  might  be  prosecnted  therefor,  defendant 
abonid  DO  acgnitted,  was  properly  refused. 

4.  Under  Ber.  St  1899,  %  G79S,  providing 
that  a  dtj  police  jodge  shall  be  ex  officio  a  jna* 
tice  of  the  peace  witbtu  the  Umlta  of  the  dty, 
with  joriadfction  ae  to  crimes  and  misd^ean- 
ora,  ete^  a  police  Judge  had  joriadlction  to  try 
a  person  arrested  for  petit  lueenr  within  the 
ctty,  and  to  reador  a  judgmoit  conTlcting  him 
of  snch  offense. 

6.  In  a  prosecntion  for  burglar;  a  preTiona 
Judgment  of  a  dt7  police  Judge,  regular  on  its 
face,  convicting  defendant  of  petit  larcoiTt  waa 
admisBlble  for  the  [nirpose  of  affecting  defend- 
ant's credibility  as  a  witness. 

Appeal  from  Criminal  Oonit;  Greene  Coun- 
ty; Ja8.  J.  Gideon,  Judge. 

Jean  Chappell  was  conTicted  of  bnrglaT7, 
and  be  appeaU.  AfBrmed. 

Wear  &  McGregOT  and  F.  T.  Allen,  for  ap- 
pelant The  Attorney  Oeneral  and  Sam  B. 
Jeffries,  for  respondeat 

FOX,  J.  Defendant,  togetbw  with  one 
Harry  Conway,  was  indicted  In  Greene  ooiin- 
ty  upon  a  charge  xit  felonloudy  and  bnrglatl- 
onaly  biwafcing  into  a  freight  car  banging  to 
the  Bt  Irfnils  ft  San  Francisco  Bailroad  Oom- 
pany,  and  stealing  therefrom  24  pairs  of 
shoes  of  the  valoe  of  950.  The  renue  of  the 
crime  Is  laid  In  Greene  county,  and  Aogtist 
3,  1902,  stated  as  the  date  of  Its  commission. 
After  the  Indictment  was  fonnd  and  defend- 
ants arrested,  a  sererance  was  called  for  and 
granted.  It  ajvears  that  soon  after  Conway 
was  arrested  be  entned  a  plea  of  guilty,  and 
was  sentenced  to  the  Rtform  School,  he  being 
at  that  time  bnt  17  years  of  age. 

The  testimony  on  the  part  of  the  state  waa 
sobatantlally  as  follows:  On  tiie  evening  of 
the  1st  day  of  August  1902,  a  freight  car, 
loaded  with  miscellaneous  merchandise  fn>m 
St  Iiools,  to  be  delivered  at  various  points 
beyond  and  west  ot  Springfield,  was  attached 
to  a  freight  train  leaving  Newbnrg  about  6 
o'clock  In  the  afternoon.  The  doors  of  this 
car  had  been  fastened  and  sealed  In  tike  man- 
ntr  nsnally  employed  by  the  railroad  compa- 
ny. '  It  arrived  In  Springfield  the  following 
morning,  and  upon  Its  arrival  the  doors  were 
still  closed  and  sealed.  It  was  "cut  on^  on 
a  side  track  to  await  the  departnre  of  a  west- 
bound local  freight  train  In  the  afternoon  of 
that  day.  Some  time  during  the  fiwenoon  of 
the  2d  day  of  August  the  defendant  broke 
the  seal  on  tlie  dow  and  opened  the  car,  and, 
together  with  Conway,  removed  therefrom 
four  boxes  of  shoes.  These  boxes  wa«  dose- 
ly  grauded  from  public  view  until  the  fol- 
lowing evening.  During  the  day  (tf  the  2d 
of  August  the  defendant  went  to  the  second- 
hand store  ron  by  a  man  by  tte  name  of 
Smith  located  at  SCO  East  Commercial  street 
Springfield,  and  asked  W.  B.  Fleenw,  one  at 
tiie  employte  of  the  stcov,  If  he  could  not 
handle  some  shoes.  Fleener  told  him  that  he 
could,  and  asked  where  they  were.  Defend- 
ant then  asked  the  witness  If  he  would  go 
with  him  to  get  them.    Witness  said  hs 


would,  and  defendant  flnn  said  that  tbay  had 
best  not  go  until  ni^t  Defendant  told  wit- 
ness to  hire  a  mbber-tlred  buggy,  and  meet 
him  at  Kelly's  satooo  about  8  o^do^  At  the 
proper  time  Fleener  obtained  a  bnggy*  and 
went  to  Kelly's  saloon,  and  found  the  dtf end- 
ant  and  drove  wltii  blm  to  Bobbeison  ave- 
nue,  near  the  railroad.  Fleener  held  the 
horse  a  f«w  monwnts,  when  the  defendant 
and  Conway  approached  the  buggy  with  two 
boxes  of  ^loes.  They  then  took  them  to  the 
secondhand  store,  where  they  were  placed  liu 
Uie  cellar.  In  the  meantime  the  police  offi* 
cers  were  notified  by  Fleener,  and  def aidant 
and  Conway  arrested. 

On  tiie  part  of  the  defendant  evidence  wa 
Introduced  for  the  pnrpose  of  oontndictlng 
some  of  the  police  officers  who  were  intro- 
duced by  the  state.  Also  testimony  tending 
to  show  that  a  detective  was  connected  in 
some  way  with  Indtlng  the  commlssUm  ot 
the  burglary.  Defendant  testified  In  his  own 
behalf,  denied  the  commission  of  the  bnr- 
glary,  and  also  denied  conversations  woken 
of  by  a  witness  for  tlie  Btat& 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury,  the  cause  was  sobmitted 
to  them,  and  they  returned  a  verdict  of  guilty 
as  charged,  assessing  the  punishment  of  de- 
fendant at  five  years  in  the  penitentiary. 
Motions  for  new  trial  and  In  arrest  of  judg- 
ment wore  filed,  and  by  the  court  overruled, 
and  the  defendant  now  presents  the  cause  to 
this  court  for  review  upon  his  appeaL 

The  Instmctlons  cmnplained  of  and  the  ad- 
mission and  rejection  of  evidence  offered  .will 
be  given  attention  In  tiie  oonne  of  tlie  f^ln- 
lon. 

The  errors  complained  of  in  the  trial  of  the 
cause  disclosed  by  the  brief  of  counsd  Air 
appellant  ate:  First  that  the  court  ernme- 
onsly  instructed  the  Jury;  second,  that  the 
court  Improperly  refused  Instructions  prayed 
for  by  appellant;  third,  that  the  court  erro- 
neously admitted  the  Judgment  ct  forma 
conviction  of  the  defendant  in  tlie  police 
court  of  ^rlngfield.  Treating  the  conten- 
tions in  the  order  in  which  they  ate  stated, 
will  say  that  it  Is  first  urged  that  the  covt 
erred  In  giving  tiie  instruction  guiding  the 
Jury  in  ttie  consideration  of  any  statementi 
made  by  the  defendant  The  form  of  the  In- 
struction Is  not  assailed;  hence  It  wlU  serve 
uo  purpose  to  burden  this  opinion  by  Insert- 
ing it  Appellant  does,  however,  urge  that 
there  was  no  testimony  upon  which  to  base 
it;  In  other  words,  it  is  contended  that  the 
testimony  fails  to  dtoclose  any  statements  Itr 
the  defendant,  and  the  giving  of  the  Intmc- 
tlon  operated  to  his  prejudice.  As  to  this 
contention  will  say  we  have  read  In  detaU  the 
testimony  in  this  case  as  disclosed  by  the 
record,  and  find  that  witness  W.  K  Fleener 
testified  very  tally  as  to  a  conversattoo  he 
bad  wltii  defendant  in  respect  to  preparations 
for  going  down  after  the  Aoes,  and  It  may 
be  appropriately  said  tiiat  this  Inatroctlon 
was  based  upon  this  testimony.  Aside  from 
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this,  If  the  contention  of  appellant  Is  cor- 
rect tbat  thefe  was  no  testimony  upon  whlcta 
to  base  it;  we  are  unable  to  concelTe  bow  It 
could  iterate  to  tbe  Injury  of  tbe  defendant. 
If  tbe  defendant  made  no  statements.  It  Is  to 
be  presumed  tliat  the  Jury  knew  it.  and  that 
tbey  did  not  consider  any  facts  except  those 
In  evidence  before  them.  They  were  direct- 
ed by  the  instruction,  if  they  found  he  made 
any  statements  as  to  any  facts  connected 
with  burglary,  to  give  such  statements  the 
consideration  to  which  they  were  entitled. 
This  Instruction  was  doubtless  predicated  up- 
on the  testimony  of  witness  Fleener,  and  this 
contention  must  be  ruled  against  appellant 

It  Is  next  urged  that  Instmction  No.  14, 
wlUcb  told  the  Jury  that  they  were  only  to 
consider  tbe  Judgment  of  former  conviction 
of  tbe  defendant  for  petit  larceny  as  affect- 
ing his  credibility,  was  erroneous  in  this: 
that  It  assumed  the  fact  of  former  conviction 
as  proven.  That  Instruction  is  as  follows: 
"You  are  Instructed  that  you  are  to  consider 
tbe  evidence  which  has  been  Introduced  in 
this  case  that  the  defendant  tias  been  con- 
victed of  the  crime  of  petit  larceny  before 
Police  Jndge  Burks  solely  for  the  purpose  of 
discrediting  defendant  as  a  witness."  The 
objection  to  this  Instruction  is  without  merit 
The  Judgment  of  conviction  was  Introduced, 
an^  while  it  was  objected  to  on  the  ground 
that  it  was  void  for  want  of  Jurisdiction  In 
the  court  to  render  it,  there  was  no  denial 
of  the  truth  of  its  recital.  If  the  Judgment 
was  properly  admitted  (which  will  be  dis- 
cussed later),  then  it  is  apparent  that  the  In- 
stmction of  tbe  court  was  appropriate  and 
correct 

The  next  assigned  error  to  which  our  at- 
tention is  directed  Is  the  refusal  of  the  court 
to  give  the  following  instruction,  prayed  for 
by  the  appellant:  "The  court  Instructs  the 
Jury,  althongh  you  may  believe  from  the 
evidence  that  tlie  defendant  in  company 
with  Conway,  broke  into  and  entered  said 
car,  and  stole,  took,  and  carried  away  there- 
from tbe  shoes  mentioned  In  the  indictment, 
yet  if  you  further  find  and  believe  from  the 
evidence  that  the  scheme  and  purpose  to  so 
break  and  enter  and  to  take  said  goods,  or 
any  goods,  from  said  car,  originated  with 
and  was  conceived  by  witness  Fleener  and 
commnnicated  to  the  defendant  And  that 
Oie  defendant  acted  only  upon  the  sugges- 
tion and  solicitation  of  said  Fleener,  and 
adopted  said  scheme  and  purpose  and  car- 
ried the  same  Into  execution,  and  you  further 
find  that  said  Fleener  was  a  decoy  or  de- 
tective, and  acting  under  tbe  direction  of 
(me  Hinckley,  a  police  officer  of  Sin-lngfleld, 
and  for  the  purpose  of  entrapping  defendant 
into  tbe  commission  of  tbe  offense  charged 
in  the  Indictment,  In  order  that  he  might  be 
prosecuted  therefor— you  will  acquit  the  de- 
fendant" To  support  the  contention  of  ap- 
pellant that  this  instruction  was  erroneously 
refused,  we  are  cited  to  the  following  cases: 
State  T.  Hayes.  105  Ha  76,  16  S.  W.  614,  24 


Am.  St  R^.  860;  Saunders  T.  People,  88 
Mich.  218;  Speiden  v.  State,  3  Tex.  App.  156, 
80  Am.  Rep.  126;  Allen  v.  SUte,  40  Ala.  S34, 
91  Am.  Dec.  476;  Connor  v.  People  (Colo. 
Siq>.)  33  Pac.  159,  25  L.  R.  A.  841,  86  Am.  St 
Rep.  295.  A  careful  exiiiuinatlon  of  those 
cases  will  clearly  demonstrate  that  they  are 
not  applicable  to  this  contention,  and  fall 
far  short  of  supporting  it  In  State  v.  Hayes, 
supra,  the  defendant  Hayes  was  charged 
with  burglary  and  larceny.  A  party  by  the 
name  of  Htll  did  the  breaking  of  the  ware- 
house charged  to  have  been  burglarized  In 
the  presence  of  the  defendant  The  court 
Instructed  the  Jury  that  if  the  defendant 
Hayes  was  present  aiding  and  abetting  Hill 
In  flucb  breaking,  then  he  was  guilty  of  bur- 
glary. The  evidence  disclosed  that  HIII  was 
related  to  the  owners  of  the  warehouse,  and 
bis  sole  purpose  in  engaging  In  the  burglary 
was  to  enable  the  parties  on  guard  to  cap- 
ture Hayes.  The  instruction  was  condemned 
for  the  reason  that  Hill,  who  performed  the 
acts  of  the  actual  breaking,  did  not  intend 
to  commit  the  offense  of  burglary;  hmce 
there  could  be  no  aiding  and  abetting  Iilm  in 
the  commission  of  the  offense.  That  Is  not 
this  case.  The  facts  are  entirely  different. 
There  Is  no  pretense  that  Fleener,  who  Is 
denominated  tbe  detective,  had  anything  to 
do  with  the  breaking  open  of  the  car.  The 
mere  fact  that  a  person  Is  solicited  or  en- 
couraged In  the  commission  of  an  offense 
famishes  no  defense  In  the  event  he  yields 
to  such  solicitations  and  actually  perpetrates 
,  the  crime.  In  Saunders  v.  People,  supra.  It 
was  simply  announced  that  a  witness  who 
racouraged  or  schemed  to  bring  about  the 
commission  of  a  crime  with  the  view  of  cap- 
turing the  perpetrator  of  it  should  be  snbject- 
ed  to  a  searching  cross-examination,  and 
great  latitude  should  be  Indulged  In  such  ex- 
amtnation  for  the  purpose  of  affecting  his 
credibility.  In  State  v.  Speiden.  supra,  the 
proposition  decided  may  be  briefly  summariz- 
ed thus;  "Certain  bankers,  apprehending  an 
attempt  by  one  S.  to  rob  their  bank,  employ- 
ed detectives,  who,  by  authority  of  the  bait- 
ers, decoyed  him  into  the  bank.  Held,  that 
tbe  consent  of  the  detectives  to  the  entry  of 
S.  was  tbe  consent  of  their  employers;  and 
therefore,  however  guilty  his  Intent  and  pur- 
pose, his  conviction  for  burglary  is  not  sus- 
tained by  the  evidence  or  warranted  by  tbe 
law."  This  case  has  no  application  to  the 
facts  disclosed  in  tbe  record  before  us. 
There  is  an  entire  absence  of  any  testimony 
Indicating  In  the  remotest  way  any  consent 
on  the  part  of  the  railroad  to  the  breaking 
and  entry  of  the  car  burglarized.  To  the 
same  effect  are  the  cases  of  State  v.  Allen 
and  People  v.  Connor,  supra.  None  of  these 
cases  sanction  the  principle  announced  in  the 
instruction  sought  to  be  given  by  the  trial 
court.  Tbe  court  was  clearly  right  in  refus- 
ing the  Instruction. 

Tills  leads  us  to  the  only  remaining  ques- 
tion presented  by  appellant  for  our  cotuAiee- 
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atkm.  Tbe  defendant  was  tntrodnced  as  a 
witness  In  his  own  behalf.  The  state,  for  tbe 
pnrpose  of  Iwisening  bis  credlbUlty,  Introdti* 
ced  In  erldoioe  a  jndgmrait  of  bis  conTlctlon 
for  petit  larceny  rendered  hj  tbe  police  Jndge 
of  tbe  dty  of  Springfleld.  It  Is  taislated  that 
this  was  error,  for  the  reason.  It  is  asserted, 
that  the  poltee  Jndge  had  no  Jorlsdlctton  of 
the  case.  To  this  Insistence  we  cannot  five 
our  consent  Section  D796,  Key.  Bt  1899; 
clearly  confers  jnrlsdlcttui  opmi  th»  eoort 
preirided  mer  by  tbe  poUce  Jndge.  It  pco- 
Tldes:  "Tbe  police  Judge  stuU  be  a  of&do 
a  Jnstica  at  tbe  peace  within  die  Umits  of  tbe 
dtr*  with  Jorls^ctlon  as  to  crimes  and  ml»- 
demeanoFB,  bat  shall  have  no  Jurisdiction  to 
hear  or  determine  ciTll  matters.  The  mar- 
shal, M  In  his  absmce  the  assistant  marshal 
or  any  regular  policeman,  shall  be  ex  oOdo 
a  constable  to  wait  upon  the  police  Judge 
whoi  acting  as  a  Justice  of  flw  peace;**  The 
police  Judge  had  Jurisdiction  of  the  subject- 
mattw  (which  was  petit  larceny)  by  Tlrtne 
(tf  tbe  terms  of  tbe  statute.  Be  also  had  Ju- 
risdiction of  the  pers<m  of  the  defendant. 
"By  Jurisdiction  of  the  suUeet-matter  la 
meant  JurisdlctloD  of  causes  of  tbe  gcnraal 
class  to  whldli  the  actkm  bekags."  LiTlng* 
ston  r.  Allen,  88  Uift.  App.  294;  FostleUiwaite 
T.  Oblseiin,  97  Ho.  42«^  10  a.  W.  482.  It 
may  be  that  the  information  or  affidavit  was 
defective;  but  that  was  a  matter  thut  de- 
fendant could  have  remedied  by  vpeal,  and 
this  court  will  not  now  stop  In  this  collateral 
proceeding  to  pass  ux»on  and  determine  the 
errors  complained  of  in  a  cause  uoappealed 
firom  before  the  police  Judge.  The  Judgment 
of  conviction  was  regular  upon  its  face,  was 
admitted  simply  for  the  purpose  at  affecting 
tbe  ctedibUtty  of  tbe  defendant  who  had 
testified  in  bis  own  bAbalf,  and  the  court  by 
proper  instmctlon  confined  the  pnrpoBe  of 
m»  testimony  to  Its  l^ltlmate  scope,  and 
there  was  no  error  In  its  admlssIfHi. 

We  have  carefully  considered  all  the  tea* 
tlmony  disclosed  tbe  record.  It  fully  sup- 
ports the  vttdlct  of  the  Jury.  The  instme- 
tlons  of  tbe  court  were  full  and  fair,  cover- 
ing every  feature  of  this  ase  devdc^wd  dnp> 
Ing  tbe  iffogreas  of  tbe  trial.  Tbe  Judgment 
should  be  affirmed,  and  it  la  so  wdered.  All 
concur. 


STATE  v.  ADAMS. 

(Snpreme  Court  of  Miaaouri,  Dtrldon  No.  2, 

Feb.  1,  1904.) 

BNTIGEHBHT  —  CONCUBINAQB  —  BTATXim  — 
CONSTRUCmON  —  DIFTKRKNT  OFPBNBBS  — 
JOINDER  —  COMHON-LAW  MARRIAOB  —  EVI- 
DSNCB. 

1.  Rev.  9l  1899,  1  1842,  prorldes  that  any 
persoD  who  shall  take  away  any  female  un- 
der the  age  of  18  fears  from  auy  penoa  having 
legal  charge  of  her  person,  either  for  the  pur- 
pose of  prostitution  or  concubinage,  ahall  be 
puniahed,  etc.  Beld,  that  the  terms  "prostitu- 
tion" and  "concabinage"  were  not  used  synony- 
mously, bat  that  the  statute  created  eeparata 
offenses,  which  could  not  be  Joined  in  the  same 
count  of  an  indictment 


2.  Defendant  Indoced  an  nnmarrled  femsK 
15  years  of  age.  to  leave  her  father's  hons* 
with  him  at  night,  by  offering  to  give  her  ^2D0. 
They  drove  to  a  railroad  station,  and  thence 
went  to  a  dtr,  whv  defendant  took  the  girl 
to  a  rooming  hooB^  and  th»e  ranained,  occn- 
pylng  the  same  room  with  her,  over  nlgbt  and 
until  the  following  day,  when  they  went  to 
the  house  of  a  friend  of  tbe  girl  In  anotber 
town,  where  slie  remained  nntlT  the  next  day, 
when  riie  visited  another  friend  alone,  where 
she  remained  for  five  days^  when  defeodant 
called  for  her,  and  took  her  to  a  rooming  hoosa, 
where  they  stayed  all  night,  occupying  the  same 
bed,  and  on  the  next  day  went  to  another  room- 
ing house,  where  defendant  Introduced  her  as 
his  wife.  They  remained  there  four  days  and 
four  nights,  living  together  as  man  and  wife, 
until  they  were  arrerted.  Defendant  daimed 
that  he  Intended  to  marry  the  girl,  but  that  sbe 
kept  puttlns  it  off;  but  ahe  testified  that  ahe 
never  intended  to  marry  defendant  fieM.  that 
sodi  facts  Justlfled  a  finding  that  tbe  ^1  was 
not  defendant'i  common-law  wife,  and  that  he 
was  therefore  guilty  of  taking  her  away  frm 
her  father  for  the  purpose  of  concabinage,  la 
violation  of  Rev.  St  1^,  1 1842. 

Appeal  from  Circuit  Court,  Cass  Oounty; 
Wm.  U  Jarrott  Judge. 

Joseph  J.  Adams  was  convicted  of  taking 
a  female  under  the  age  of  18  years  away 
from  her  father  for  tbe  purpose  of  emeu- 
blnage.  and  he  appeals.  Affirmed. 

W.  D.  Summers,  a  H.  Ennls,  and  A.  A. 
Whitsett,  for  appellant  The  Attorney  Gen* 
wal  and  Sam  B.  Jeftriea,  for  the  State. 

BURGESS,  J.  Defendant  vras  convicted  in 
the  drcolt  court  of  Case  county,  and  his  pun- 
ishment fixed  at  two  years*  Imprisonment  la 
the  penitentiary,  under  an  Information  filed 
by  the  prosecuting  attorney  of  said  county 
charging  him  with  having  at  said  county,  on 
tbe  8th  day  of  Hay,  19(n,  taken  away  from 
her  father  one  Delta  May  Oram,  a  female 
under  the  age  of  18  years,  to  wit  of  tbe  age 
of  IG  years,  for  the  purpose  of  concubinage, 
by  having  Illicit  Intercourse  with  her.  After 
unsuccessful  motions  for  new  trial  and  In  ar- 
rest defendant  brings  tbe  case  to  this  court 
by  appeal  for  review. 

The  facta,  briefly  stated,  are  about  as  fbl- 
lows:  On  February  8, 1002,  defendant  form- 
ed the  acquaintance  of  Delia  May  Oram,  who 
was  then  about  14  years  of  age.  Shortly 
thereafter  he  went  to  tbe  home  of  her  fa- 
tber  to  work,  and  contlnned  to  work  there 
until  the  following  May.  During  thia  time 
tbe  defendant  and  Delia  May  became  en- 
gaged to  be  married  in  May,  though  sbe  tes- 
tlfled  that  sbe  never  Intended  to  marry  him, 
and  that  tbe  engagement  was  broken  off  hi 
March,  and  was  never  th»eafter  renewed. 
It  was  proven  that  defendant  admitted  that 
while  living  at  tbe  home  of  the  father  of 
Delia  May  Oram  he  had  connection  with  her, 
but  said  be  was  not  to  blame,  as  she  came 
to  his  t)ed.  Defendant  denied,  however, 
making  such  statement  or  that  It  was  true 
In  fact.  He  bought  her  an  engagement  ring, 
but  she  refused  to  exhibit  it  on  her  finger 
at  any  time,  declaring  always  that  sbe  did 
not  recognise  it  as  an  engagement  ring,  as 
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she  did  not  intend  to  marry  him.  This 
agreement  was  never  communicated  to  the 
glrrs  parents,  Delia  May  Informing  defend- 
ant that  her  parents  were  opposed  to  his 
paying  attention  to  her.  On  the  8th  day  of 
May.  1908,  d^endant,  as  shown  by  the  girl's 
testimony,  promised,  and  she  acc^ted  the 
promise,  to  give  her  (200  If  she  would  leave 
with  him.  This  money  was  never  paid.  Ac- 
cording to  the  plans  previously  made  be- 
tween them,  defendant  secured  a  livery  team 
and  vehicle  at  Harrisonville,  some  miles  from 
where  tiie  prosecutrix's  father  lived,  and  pro- 
ceeded to  the  Oram  home,  arriving  there 
about  11  o'clock  In  the  evening.  The  girl 
met  him  at  the  bam,  with  her  clothing,  ac- 
cordlng  to  the  understanding  previously 
formed.  The  girl's  father  and  mother  knew 
nothing  of  her  Intention  or  of  her  leaving 
home  until  after  she  had  gone.  She  drove 
with  him  to  Pleasant  HUI,  where  they  took 
the  train  for  Kansas  Gi^,  arriving  there 
about  6  o'clock  the  next  morning.  They 
went  to  a  rooming  bouse,  where  they  re- 
mained until  the  next  morning,  when  she 
went  across  the  state  line  to  Sheffield,  Kan., 
so  that  she  might  visit  some  friends,  former 
neighbors  of  her  family  in  Cass  coonty,  Mo. 
Defendant  went  with  her  to  fihetBeld,  but 
returned  Immediately  to  Ksnflas  City.  He 
visited  her  but  once  while  she  was  In  Kan- 
sas, though  she  remained  th^  about  three 
^ys.  She  left  the  home  of  her  friends  In 
Kansas,  and  returned  with  defendant  to 
Kansas  City.  They  ragaged  a  room  in  some 
rooming  hous^,  and  remained  there  one  night, 
then  going  to  a  rooming  house  on  Molberry 
street  where  the  defendant  had  arranged  for  a 
room,  and  whwe  the  defendant  introduced 
the  girl  to  the  landlady  as  his  wife.  In  this 
room  they  cooked  their  meals  and  slept  un- 
til the  following  Tuesday,  when  defendant 
was  arrested  by  a  police  officer  npon  a  tele- 
gram from  the  sheriff  of  Cass  conn^.  While 
they  were  at  the  Mulberry  street  house  the 
defendant  had  Intercourse  with  the  prosecu- 
trix several  times.  When  he  took  her  to  this 
bonse  he  stated  to  the  housekecg>er  that  she 
was  his  wife.  Before  he  had  Intercourse  with 
her,  they  had  arranged  to  be  married  the  day 
following  defendant's  arrest  The  defense 
was  a  common-law  marriage. 

Over  the  objection  and  exceptions  of  de- 
fendant the  court  instructed  the  Jury  as  fol- 
lows: 

"(1)  The  Jury  are  instructed  that  if  you 
find  from  the  evidence  that  at  the  county  of 
Cass  and  state  of  Missouri,  at  any  time  with- 
in three  years  next  before  the  filing  of  the  in- 
formation herein,  the  defendant  did  take 
away  Dtila  Uiiy  Oram  from  her  father,  Hen- 
ry Oram,  for  the  purpose  of  concubinage^ 
and  that  the  said  Delia  May  Oram  was  a  fe- 
male nnder  the  age  of  eighteen  years,  you 
will  find  him  guilty,  and  assess  his  punish- 
ment at  Imprisonment  In  the  penitentiary  not 
less  than  two  yean  nor  more  than  five  years. 
Xven  should  you  believe  from  the  evidence 


that  the  said  Delia  May  Oram  was  of  easy 
virtue,  or  had  previously  had  sexual  Inter- 
course with  defendant,  or  had  consented  to 
go  away  with  defendant,  or  that  she  con- 
sented to  have  sexual  intercourse  with  the 
defendant,  yet  none  or  all  of  these  facts 
would  constitute  any  defense  to  this  prose- 
cution. 

"(2)  The  Jury  are  Instructed  that  by  the 
vrord  'concubinage,'  as  used  In  the  Informa- 
tion and  Instructions,  Is  meant  the  act  or 
practice  of  a  man  cohabiting  in  sexual  in- 
tercourse with  a  woman  to  whom  he  Is  not 
married.  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant,  Joseph  J.  Adams, 
did  take  the  witness  Delia  May  Oram  away 
from  her  father,  and  that  said  Delia  May 
Oram  was  at  the  time  a  female  under  the 
age  of  eighteen  years,  for  the  purpose  of  co- 
habiting with  her  as  a  man  and  woman  in 
sexual  intercourae  for  any  length  of  time,  but 
for  more  than  a  single  act  of  sexual  inter- 
course, without  the  authority  of  a  marriage, 
it  would  be  sufficient  to  constitute  the  offense 
charged  In  the  information. 

"(3)  The  law  presumes  the  innocence  of 
the  defendant,  and  this  presumption  con- 
tinues with  him  until  it  has  been  overcome 
by  evidence  which  establishes  his  guilt  to 
your  satisfaction  and  beyond  a  reasonable 
doubt;  and  the  burden  of  proving  his  guUt 
rests  with  the  state.  If,  however,  this  pre- 
sumption has  been  overcome  by  the  evidence, 
and  the  guUt  of  the  defendant  established  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt,  your  duty  Is  to  convict.  If  you  have 
a  reasonable  doubt  of  the  defendant's  guilt, 
you  should  acquit;  but  a  doubt,  to  antborize 
an  acquittal  on  that  ground,  ought  to  be  a 
substantial  doubt  touching  the  defendant's 
guilt,  and  not  a  mere  po»lbiIity  of  his  in- 
nocence. 

"<i)  The  court  Instructs  the  Jury  that  In 
considering  the  weight  of  the  evidence  given 
by  the  defendant  they  may  take  Into  con- 
sideration the  fact  that  he  is  the  defendant, 
and  you  may  consider  his  interest  in  this 
case  in  passing  on  the  credibility  and  weight 
to  be  given  his  testimony. 

"QS)  The  court  instructs  the  Jury  that  mar- 
riage is  the  civil  status  of  one  man  and  one 
woman  capable  of  contracting,  united  by  con- 
tract and  mutual  consent  for  life,  for  the  dis- 
charge to  each  other  and  to  the  community  of 
the  duties  legally  Incumbent  on  those  whose 
association  Is  founded  on  the  distinction  of 
sex.  If  the  Jury  believe  that  the  parties  J. 
J.  Adams  and  Delia  May  Oram  did  not  in- 
tend to  enter  Into  the  agreement  of  matri- 
mony, but  simply  agreed  to  abide  together  for 
the  purpose  of  illicit  secuat  intercourse,  then 
there  was  no  marriage  l>etween  them." 

Thereupon  the  defendant  asked  the  court 
to  instruct  the  Jury  by  glTlttg  instmctions 
'V*  and  **b,"  as  follows: 

"(a)  A  reasonable  doubt  Is  that  state  oi 
mind  which,  after  a  full  comparison  and  con- 
sideration of  all  the  evidence,  both  for  the 
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state  and  defenEe,  leaves  tbe  mind  of  the  Jnrj 
In  that  condition  that  they  cannot  say  that 
they  teel  an  abiding  faith  amounting  to  a 
moral  certainly,  from  the  evidence  In  the 
case,  that  the  defendant  Is  guilty  of  the 
charge  as  laid  in  tbe  infwmation.  If  you 
have  such  a  doubt,  if  your  conviction  of  de- 
fendant's guilt  as  laid  In  tbe  Information  does 
not  amount  to  a  moral  certainty  from  tbe 
evidence  in  the  case,  then  tbe  court  instructs 
yon  that  yoo  must  acquit  tbe  defendant 

"(b)  The  court  Instructs  the  Jury  that  la 
law  marriage  is  a  civil  contract,  and  that  It 
is  not  necessary  to  its  validity  that  It  should 
be  solemnized  by  a  minister  of  the  gospel,  or 
a  Judge  of  tbe  court  of  record,  or  by  any  one 
else  authorized  by  law  to  solemnize  mar- 
riage,  or  to  procure  a  marriage  license  to 
marry.  You  are  Instructed  that  if  you  find 
from  tbe  evidence  that  the  defendant  and 
Delia  May  Oram  agreed  to  live  together  as 
husband  and  wife,  as  Instruction  Xo,  ■'  — 
defined,  you  will  acquit  the  defendant." 

The  court  refused  to  give  instructions 
and  "b"  as  asked  by  the  defendant,  to  which 
refusal  tbe  defendant  at  the  time  exceptiv-, 
and  does  now  except.  Thereupon  the  court 
gave,  at  tbe  instance  of  the  defendant,  the 
following  instructions: 

"(1)  The  Jury  are  Instructed  that,  although 
you  may  believe  from  the  evidence  that  tbe 
defendant,  J.  J.  Adams,  did  take  Delia  May 
Oram  from  her  father,  yet  if  you  further  be- 
lieve from  tbe  evidence  that  Adams*  object 
and  purpose  in  taking  said  Delia  May  Oram 
wsB  to  marry  her,  and  not  for  tbe  purpose  of 
concubinage,  as  in  other  Instructions  defined, 
.vou  win  Snd  the  defendant  not  guilty;  and 
this  is  time  even  though  the  Jury  should  fur- 
ther believe  that,  after  taking  tbe  girl  as 
above  stated,  if  he  did  so  take  her,  he  had 
sexual  intercourse  with  her  at  tbe  house  on 
Mulberry  street  referred  to  in  the  evidence. 

*'(2)  The  coiu^  instructs  the  Jury  that  un- 
der the  law  it  Is  not  necessary  that  a  mar- 
riage ceremony  be  performed,  or  that  a  li- 
cense be  obtained,  in  order  to  constitute  mar- 
riage, but  that  any  agreement  between  the 
parties  entered  Into  and  declared  In  the  pres- 
ence of  one  or  more  persons,  and  a  living  to- 
sether  as  husband  and  wife  In  pursuance 
thereto,  would  constitute  a  legal  marriage; 
:iod  In  this  case,  if  the  dofondnnt  and  Delia 
May  Oram  were  together  in  May,  1003,  and 
In  accordance  to  and  wltb  an  agreement  and 
understanding  that  tbey  should  get  married 
at  said  date,  and  that  tbey  went  together  in 
pursuance  and  wltb  the  understanding  that 
auch  marriage  was  to  be  entered  Into  by 
them,  and  they  contracted  and  agreed  be- 
tween themselves  to  become  husband  and 
wife,  and  In  fulflllment  thereof  announced 
that  fact  and  said  marriage  to  one  another, 
and  did  live  together  as  husband  and  wife 
from  about  the  16tb  day  of  May  until  about 
the  20th  day  of  May,  IOCS,  on  Mulberry 
street,  at  the  rooming  bouse  of  Mrs.  Smith, 
and  that  such  living  together  and  Intentions 


were  In  good  faith,  meaning  tbefeby  to  de- 
clare themselves  husband  and  wife,  then  soch 
taking  was  not  unlawful  nor  felonious,  and 
the  Jury  will  find  tbe  defendant  not  guil^. 

"(3)  The  court  instructs  the  Jury  that  tiiis 
is  not  a  dvil  case,  but  a  criminal  prosecu- 
tion, and  that  tbe  rules  as  to  the  amount  of 
evidence  Id  this  case,  and  a  mere  preponder- 
ance of  the  evidence  will  not  warrant  tbe  Jury 
in  finding  defendant  guilty;  but,  before  the 
Jury  can  convict  the  defendant,  they  mnst  be 
satisfied  of  his  guilt  beyond  a  reasonable 
doubt,  and,  unless  so  satisfied,  the  Jnt?  should 
find  the  defendant  not  guilty. 

"(4)  Tbe  court  instructs  the  Jury  that  In 
this  case,  to  Justify  a  conviction  of  the  de- 
fendant, the  burden  Is  on  the  prosecatlon  to 
prove  by  credible  evidence,  to  the  satisfaction 
of  the  Jury,  beyond  a  reasonable  doubt  tiiat 
such  defendant  Is  guilty  as  charged  in  the 
Information;  that  he,  the  said  defendant  at 
the  county  of  Cass  and  state  of  Missouri,  on 
or  about  the  7th  day  of  May,  1903,  did  one 
Delia  May  Oram,  a  female  under  the  age  of 
eighteen  years,  to  wit,  fifteen  years,  take 
from  one  Henry  Oram,  her  father,  the  said 
Henry  Oram  then  and  there  having  the  lep&l 
charge  of  the  person  of  the  said  Delia  May 
Oram;  and  that  said  taking  was  for  tbe  pur- 
pose of  concubinage. 

"(6)  In  determining  the  credibility  of  any 
witness  and  the  weight  to  be  given  to  his  or 
her  testimony  you  may  consider  his  or  her 
manner  on  tbe  witness  stand,  his  or  her  in- 
terest if  any,  in  the  result  of  the  trial,  his 
or  her  relation  to  or  feelings  for  or  against 
the  defendant,  the  probability  or  improbabili- 
ty of  bis  or  her  statements,  as  well  as  the 
facts  and  circumstances  in  evidence.  In  this 
connection  you  are  further  instructed  that  If 
you  shall  believe  that  any  witness  has  wUI- 
fnlly  and  knowingly  sworn  falsely  to  any  ma- 
terial fact  in  the  case,  yon  are  at  liberty  to 
reject  the  whole  or  any  portion  of  raeh  wit- 
ness' testimony." 

The  statute  under  which  the  Information 
was  drawn  (section  1842,  Rev.  St.  1899)  pro- 
vides that  any  person  who  shall  take  away 
any  female  under  tbe  age  of  18  years  from 
her  father,  mother,  guardian,  or  other  per- 
son having  the  legal  charge  of  her  per- 
son, either  for  the  purpose  of  proetltntion 
or  concubinage,  shall  upon  conviction  thereof 
be  punished  by  Imprisonment  In  the  peniten- 
tiary not  exceeding  five  years.  The  statute 
is  leveled  at  both  "prostitution"  and  "con- 
cubinage," which  are  entirely  separate  and 
distinct  otTenses,  and  cannot  be  Joined  In  one 
count.  In  State  T.  Gibson,  111  Mo.  92,  19  S. 
W.  980,  Sherwood,  C.  J.,  in  speaking  for  tbe 
court,  said:  'TThus  contrasted,  it  Is  easy  tn 
see  that  the  two  words  'concubinage*  and 
'prostitution'  have,  and  were  intended  to 
have,  a  widely  different  meaning.  To  hold 
otherwise  would  be  to  say  that  the  two  words 
mean  the  same  thing,  and  that  therefore,  tbe 
Iveglslatnre,  In  framing  tbe  sectlcm  under  dis- 
cussion, nuployed  a  uaeless  and  meaalngiesi 
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word— which  is  a  supposltloD  not  to  be  In- 
dulged, as  abundant  anthorltles  show.  The 
section  In  question  levels  Its  denunciation 
against  two  separate  and  distinct  ofECTses; 
offenses  which,  therefore,  cannot  be  Joined  in 
one  count,  but,  If  charged,  according  to  a  fa- 
miliar rule,  must  be  charged  In  separate 
counts."  The  prosecution  Is  for  concubinage, 
which  1b  defined  by  Mr.  Webster  to  be  "the 
cohabiting  of  a  man  and  a  woman  who  are 
not  l^lly  married;  the  state  of  being  a  con- 
cubine; a  woman  who  cohabits  with  a  man 
Trlthout  being  married."  It  is  defined  by  law 
dlctlonarleti  as  "species  of  loose  Informal  mar- 
riage whicb  took  place  among  the  ancients, 
and  which  is  yet  In  use  in  some  countries." 
Black's  Law  Dictionary;  Wharton's  Iav 
Dictionary;  BouTler*8  Law  Dictionary.  The 
gravaman  ot  tbe  offense  Is  the  purpose  or  In- 
tent  with  which  the  female  Is  taken  away 
from  her  parents  or  guardian  or  person  hav- 
ing legal  charge  of  her,  to  be  gathered  from 
all  tbe  facts  and  circumstances  connected 
with  the  taking;  and  while  the  defendant 
testified  that  his  purpose  and  Intent  In  taking 
the  girl  away  from  tbe  custody  of  her  father 
was  to  marry  ber,  and  make  her  his  wife,  Ills 
story  does  not  very  well  compta't  with  the 
fact  that  he  never  asked  tbe  consent  of  her 
father;  that  he  had  agreed  to  give  her  $200 
to  ran  off  with  him,  that  be  took  her  to  a 
rooming  house  In  Kansas  City  upon  their  ar- 
rival there  on  Friday  morning,  and  remained 
there  occupying  the  same  room  until  about 
12  o'clock  on  the  following  day  (being  Sun- 
day), when  they  went  to  the  house  of  a  friend 
of  the  girl  at  Shpfilcid,  Kan.,  where  she  i-e- 
malned  until  Monday,  when  she  visited  an- 
other friend  of  hers,  accompanied  by  defend- 
ant, arriving  there  at  about  12  o'clock  on 
Monday,  and  remained  there  until  the  follow- 
ing Friday  evening  at  about  7  o'clock,  when 
the  defendant  called  for  her,  saying  he  was 
going  to  take  her  back  to  Sheffield,  but  In- 
stead of  doing  BO  took  her  to  a  rooming  house 
in  charge  of  a  woman  whom  she  did  not 
know,  where  they  stayed  all  night,  when  they 
again  occupied  the  same  room,  which  bad  but 
one  bed  in  it;  then  went  from  there  to  an- 
other rooming  house  on  Mulbeiry  street,  ih 
cliarge  of  a  Mrs.  Smith,  when  for  tbe  first 
time  he  Introduced  her  under  the  name  of 
Adams,  telling  Mrs.  Smith  ahe  was  his  wife. 
They  remained  there  from  Saturday  about  8 
o'clock  until  Wednesday  morning,  remaining 
there  torn  nights,  and  until  they  were  ar- 
rested occupying  the  same  room  and  bed  and 
copulating  together  as  man  and  wife,  dorlDg 
all  of  which  time  defendant,  in  so  far  as  dis- 
cloaed  the  record,  made  no  effort  or  at- 
tempt to  get  a  license  to  marry  the  girl  and 
to  make  her  his  wife,  but,  as  an  excuse  fhexe- 
for.  testified  that  when  he  would  propose  to 
her  to  get  license  and  be  married  she  wonld 
pnt  it  oflT,  and  insist  upon  waiting  a  while. 
If  defendant's  Intent  In  taking  the  girl  away 
from  her  father  was  for  the  purpose  of  con- 
coblnage,  as  herein  defined,  as  the  evidence 


tended  to  ebow,  then  whatever  he  may  have 
said  thereafter  with  respect  to  marrying  her, 
or  any  agreement  that  he  may  have  entered 
into  with  her  to  live  together  as  man  and 
wife,  IB  no  defense  to  this  action.  The  Intent 
of  tbe  defendant  fwuld  only  be  arrived  at  by 
the  facts  and  circumstances  In  evidence,  in 
respect  to  which  they  were  somewhat  at  varl- 
ance.  It  ia  also  true  that  the  prosecuting 
witness'  testimony  was  not  strictly  in  ac- 
cord with  her  testimony  given  in  her  deposi- 
tion taken  In  this  case  prior  to  tbe  time  of 
tbe  trial,  but  the  weight  of  the  twtlmony  and 
the  credibility  of  the  witnesses  were  for  the 
consideration  of  tbe  Jury.  The  Inatmctlona 
covered  every  phase  of  the  case,  and  were 
very  fair  to  the  defendant. 

Finding  no  reversible  error  In  tbe  record, 
we  affirm  the  Judgment.  All  concur. 


STATB  T.  NEIGHBORS. 

(Supreme  Oomt  of  Missouri,  Divldon  Mo.  2. 
Feb.  1,  1804.) 

OBUIINAI*  LAW— TRIAlr-PRBSSNGB  OF 
DEFENDANT. 

1.  By  the  express  provision  of  Rev.  St.  1889, 
I  2(j10,  the  record  showing  that  defeiidnut  was 
present  when  his  trial  began.  It  will  be  pre* 
eumeU  in  tbe  absence  of  evidence  Id  the  record 
to  the  contrary,  tiiat  be  was  present  when  ths 
verdict  was  raidered. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; J.  h.  Fort,  Judge. 
John  Keigbbora  appeals  from  a  convlctlOH. 

Affirmed. 

V.  V.  Ing  and  R.  U  Ward,  for  appellant 
Edward  C.  Crow,  Atty.  Gen.,  and  Sam  B. 
Juries,  Aast  Atty.  Gen.,  for  tbe  Stat& 

BURGESS,  J.  Defendant  was  convicted 
in  the  circuit  court  of  Wayne  county,  and 
bla  punistmieut  fixed  at  2  years'  imprlaon- 
ment  in  the  penitentiary,  under  an  Informa- 
tion filed  by  the  prosecuting  attorney  of  lald 
county  charging  taim  with  defiling  one  Maud 
Orandall,  a  female  under  tbe  age  of  18  years, 
to  wit.  of  tbe  age  of  12  years,  who  was  con- 
fided to  bis  care  and  protection.   He  appeals. 

"Tbe  defendant  conducted  a  small  coun- 
try store  in  Chaonia,  Wayne  county.  The 
prosecuting  Witness,  Maud  C^ndall,  is  an 
orphan;  her  mother  and  father  having  died 
in  1893  and  1809,  respectively.  She  was  bom 
in  18S9,  and  was  therefore  about  thirtem 
years  of  age.  About  five  yean  be'fore  tbe 
crime  Is  charged  to  have  been  committed, 
tbe  girl's  father  sent  ber  to  defendant's 
home  to  live.  Defendant  la  sizty-one  years 
old,  has  been  twice  married,  and  Is  now  living 
with  bis  second  wife.  He  has  four  children 
by  his  first  wife,  bnt  none  by  his  second. 
His  oldest  child  is  about  forty  years  of  age. 
The  prraecntrlz  lived  with  defendant  as  a 
member  of  bla  family  trom  the  time  abe 

f  L  flee  Crlmin&l  Law.  voL  U.  (Mat  Dig.  |  SflST. 


Digitized  by 


592 


78  SOUTHWBSTBBN  BIBPOBTaa. 


warn  placed  in  bis  cbarge  by  ber  fatb«  until 
Bbortly  after  tbe  all^^  offense  wben  sbe 
left  bis  borne  and  went  to  live  wltb  her  an- 
cle. On  tbe  eveniDg  of  August  4,  190S,  de- 
fendant, after  eating  bis  supper,  went  to  bis 
ittore^  entering  at  tbe  back  door.  His  resi- 
dence was  situated  but  a  sbort  distance  from 
bia  Btoreroom.  Soon  af  tw  going  to  tbe  Btore» 
defendant's  wife  and  tbe  prosecntrlz  follow- 
ed blm.  His  wife  remained  but  a  few  min- 
utes, .  returning  to  bfir  borne.  Tbere  Is  a 
barber  sbop  adjoining  defendant's  store,  with 
an  ordinary  pine  board  partition,  one  Inch 
in  thickness,  separating  tbeui.  Tbls  bar- 
ber Bhap  was  occupied  by  a  man  by  the  name 
of  Kat  Jlnes,  who  happened  to  be  alone  In 
his  shop  on  the  night  In  question.  He  beard 
two  young  men  go  In  defendant's  atore,  and 
leave  In  a  few  momentSL  He  heard  tbe  pros- 
ecutrix and  defendant  talking;  beard  her 
shame  blm;  brard  them  baring  as  be  thought, 
sexual  Intercourse.  Tbe  next  morning  de- 
fendant went  in  tbe  shop  to  get  sbsTed.  He 
held  his  bands  to  bis  back,  and  complained 
of  not  feeling  well.  Jinea  told  him  be  was 
not  surprised*  after  what  happened  tbe  night 
licfore.  Defendant  seemed  snrprlsed  that 
Jlnes  knew  anything  about  bis  impropw  rela- 
tions with  the  prosecutrix,  and  requested 
blm  to  say  nothing  about  It  Tbe  prose- 
cutrix stated  on  tbe  witness  stand  that  de- 
fendant had  been  having  Intercourse  with 
her  frequently  for  one  year  prior  to  August 
4,  1902." 

Defendant  Is  not  represented  In  this  court, 
but,  In  his  motion  for  new  trial  and  in  ar- 
rest, several  errors  are  complained  of,  only 
a  few  of  which  seem  worthy  of  considera- 
tion. 

The  first  of  these  is  that  tbe  verdict  Is 
against  the  evidence.  The  evidence  was  all 
one  way,  no  evidence  at  all  being  offered  by 
the  defendant.  It  conclusively  showed  his 
guilt  The  child  certified  positively  to  de- 
fendant's connection  with  her  at  the  time 
alleged  In  tbe  information,  and  In  this  she 
was  corroborated  by  another  witness.  It 
was  also  shown  that  she  was  le^  than  13 
years  of  age  at  the  time,  and  had  some  5 
years  previously  been  confided  by  her  father 
to  tbe  care  and  custody  of  defendant 

Tbe  instructions  presented  every  phase 
of  tbe  case  to  the  Jury,  and  were  free  from 
objections. 

One  of  tbe  assignments  In  the  motion  for 
new  trial  Is  that  the  court  permitted  the 
jury  to  report  their  verdict,  and  the  court 
received  the  same,  and  bad  it  catered  of 
i-ecord,  at  a  time  when  defendant  was  not 
present  in  court,  but  the  record  does  not 
support  this  assertion.  But  it  shows  the 
presence  of  the  defendant  when  tbe  trial 
was  begun,  and  the  cause  submitted  to  tbe 
Jury,  and,  In  the  absence  of  all  evidence  to 
the  contrary,  as  tbe  record  shows  that  the 
trial  was  bad  and  tbe  verdict  rendered  on 
the  same  day.  it  will  be  presumed  that  be 
was  present  during  tbe  wbole  trioL  Section 


2610,  BflT.  8t  18W;  State  t.  Levl%  Oft  Ma 
82;  State  t.  Yecgw,  86  Ma  88. 

Tbe  Infbrmatlon  is  well  mongb. 

Finding  no  reversible  wnur  in  tiie  neoc^ 
we  affirm  the  Judgment  All  coneoc 


8TATB  r.  HBLM& 

(Supreme  Gourt  of  Missouri,  Diviskm  Nol  X 

Feb.  1»  1901) 

BUROLART-OmOKBN  H0U8B-WHAT  OtmSTI- 
TUTEB  BRBAKINQ  "  8UFFIGIKNOT  Of  SVI- 

DBNC^ACQUITTAL  OP  IARC2NT— BXQBT  TO 
COMPLAIN. 

1.  Ber.  St  1889,  |  8fia&  provided  that  every 
persim  ocmvietad  of  breaking  and  altering  any 
building;  within  the  curtilsge  of  a  dweUing 

house  and  not  forming  a  part  thereof,  or  anj' 
shop,  booth,  etc.,  in  which  there  should  be 
goods  or  oUier  valnable  thing  kept,  with  in- 
tent to  steal  etc,  shonid  be  adjudged  guiltr  of 
barglary  iu  the  second  denee.  Bj  Act  May  31, 
ISmi  (Rev.  St.  1899  {  llS6).  this  section  was 
repealed,  the  Legislature  enacting  that  evoy 
person  who  shall  be  conricted  of  breaking  and 
entering  Into  any  building,  In  cases  not  conxid* 
ered  barglary  in  the  first  degree^  or  any  booth, 
tent,  etc.,  shall  be  gnilty  of  burglary  lu  the  sec- 
ond degree.  Beld,  that  breaking  Into  a  chicken 
house  constituted  burglary  in  the  second  degree, 
whether  the  chickens  tho-ein  were  kept  for  the 
purpose  of  trade  and  commerce  or  for  the  own- 
er's own  use,  and  whether  th^  were  driven  in- 
to the  chicken  hoose  at  nl^t  w  went  toIdd- 
tarily. 

2.  Unbuttoning  the  outside  door  of  a  chicken 
house  and  remorinz  tbe  slat  fastening  the  inner 
door  constitute  a  burglarioas  brealdnft 

8.  Hvidence.  la  a  proseration  for  imrgUry, 
held  snmdent  to  sostaiu  a  finding  of  a  breaking 
into  the  building. 

4.  A  defendant  In  a  prosemtioo  for  burglarr 
cannot  complain  that  he  Is  acquitted  <tf  the  ac- 
eompanyliig  larceny. 

Q.  A  person  may  be  convicted  of  a  burglary 
and  acquitted  of  the  accompauTing  larcray. 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty; A.  D.  Bums,  Judge. 

Lewis  H.  Helms  was  owvlcted  of  bmvbuT* 
and  appeals.  Affirmed. 

Jnc  W.  Stokes,  for  appellant  Tbe  Attor- 
ney Oenernl  and  O.  D.  Gomm,  ttxr  Ibe  State: 

GANTT.  P.  J.  On  the  20tb  day  of  Septem- 
ber, 1901,  the  prosecuting  attorney  of  An- 
drew county  filed  an  Information,  duly  veri- 
fied In  the  circuit  court  of  that  county,  cbar- 
^og  tbe  defendant  with  feloniously  and  bur- 
glariously breaking  into  a  obtain  chicken 
house  belonging  to  Charles  Trampe  and  his 
wife,  Anne  B.  Trampe,  and  stealing  there- 
from 11  chickens,  of  the  value  of  12.75,  whldi 
belonged  to  Anne  B.  Trampe,  who.  It  was  al- 
leged, was  a  Joint  owner  with  ber  husband  of 
the  property.  The  evidence  showed  that  on 
the  night  of  September  11,  1901.  the  defend- 
ant was  observed  in  the  vicinity  of  the  borne 
of  the  prosecuting  witnesses;  that  be  was 
traveling  in  a  wagon  suitably  adapted  for  tbe 
purpose  of  transporting  chickens;  and  that 
he  was  seen  to  stop  near  the  residence  of  tbe 
prosecuting  witnesses,  leave  his  wagon,  and 
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go  towards  tbe  promlaei  which  he  was  char- 
ged with  burglarizing.  He  was  not  gone  long 
until  he  returned,  carrying  with  him  a  sack 
containing  atwnt  one  doaen  chickens  belong- 
ing to  the  prosecuting  witness,  Anne  E. 
Xrampe.  The  chickens  were  IdentUled  by 
her;  indeed,  there  Is  no  CMifUct  In  the  testi- 
mony In  this  case.,  except  in  relation  to  ttie 
burglary.  The  defendant  admitted  that  he 
stole  the  chickens.  Tbe  only  Issue  of  fact 
is  whether  or  not  he  opened  the  doors  which 
inclosed  tbe  (dilcken  house-  The  testimony 
ou  behalf  of  the  state  tends  to  show  that 
there  woe  two  doors  of  this  chicken  boose, 
une  on  tbe  Inside  of  tbe  other.  The  prosecut- 
ing witness  testified  that  tbe  Inside  door  was 
closed  by  her  on  the  nlgfat  that  tbe  chickens 
were  stolen,  and  that  it  was  fastened  by  her 
with  tbe  slat  near  the  top  of  tbe  door.  Sbe 
states  that  she  also  dosed  and  fastened  the 
oatside  door  with  a  button,  and  that  the  fol- 
lowing morning  sbe  found  the  doors  of  the 
chicken  house  open.  Tbe  defendant  testiiled 
in  his  own  b^talf,  admitting  tbe  larceny  at 
the  chickens,  bat  stated  that  the  door  was 
partially  open  at  the  time  that  be  visited  the 
ben  roost,  and  that  It  was  suffldently  ajar 
BO  as  to  permit  bis  entrance  into  tbe  chicken 
bouse  witbout  removing  the  latch  or  even 
toQcbing  tbe  door.  He  stated  that  be  only 
saw  one  door,  and  his  testimony  tends  to 
ahov  that  there  was  only  one  door  to  tbe 
chicken  boose.  Tbe  trial  resulted  In  his  con- 
viction and  sentence  to  three  years  in  tbe 
penitentiary,  from  which  he  appeale  to  this 
court. 

1.  Tbe  information  is  snfflelent.  Prior  to 
1899.  section  SS26,  Rer.  St  1880,  provided 
that  "every  person  who  shall  be  convicted  of 
breaking  and  enteHng,  first,  any  building 
within  the  curtilage  of  a  dweUlng  house  bnt 
not  forming  a  part  thereof,  or  second,  any 
shop,  booth,  etc,  in  which  there  Shall  be  at 
tbe  time  some  human  t>^g  or  goods,  wares, 
merchandise  or  other  raluable  thing  kept  br 
deposited,  with  intent  to  steal  or  commit  any 
felony  tbweln,  shall  be  adjudged  guilty  of 
burglary  In  the  second  degree,*'  bnt  the  Oen- 
eral  Assembly  of  this  state  on  May  81,  1880, 
repealed  said  section,  and  adopted  a  new  sec- 
tion by  the  same  number  (now  secticHi  1886, 
Bev.  St  1899),  which  provides  that  "every 
person  who  shall  be  convicted  of  breaking 
and  entering  Into  any  building  the  breaking 
and  entering  of  which  shall  not  be  declared 
by  any  statute  of  this  state  to  be  burgbiry  tn 
tbe  first  degree  or  any  booth,  or  tent,  etc., 
Shan  be  guilty  of  burglary  in  the  second  de- 
gree,** This  change  in  the  statute  was  proba- 
bly made  on  account  of  tbe  construction  giv- 
en to  section  3526  of  tbe  Revision  of  1889  in 
State  V.  Schuchmann.  133  Mo.  Ill,  83  &  W. 
35,  34  8.  W.  842,  wherein  it  was  held  that, 
nnless  the  Indictment  charged  that  the  build- 
ing (other  than  tbe  dweUlng  bouse)  in  which 
tbe  bnriE^ary  was  committed  was  within  the 
cartilage  of  the  dwelling  house,  it  was  fatally 
defective,  overrnllng  State  t.  Heooz.  SS  Ma 
788.W.-8a 


fiSl.  in  that  respect  We  think  that  the 
words  of  the  statute,  and  the  history  of  tbe 
change  in  It  from  tbe  Hevlslon  in  1889.  make 
It  clear  that  a  chicken  boose  in  which  goods 
and  wares  and  valuable  chickens  are  kept  Is 
now  a  building  in  which  burglary  can  be 
committed  within  ihe  meaning  of  section 
1886  of  tbe  Revision  of  1899,  and  as  enacted 
May  31.  1899.  Tbe  statute  clearly  intends  to 
enlarge  the  common-law  doctilne  of  burglary, 
and  it  is  onr  doty  te  effectuate  tbe  Intuition 
of  the  Legislature  as  ter  as  the  langaage  and 
purpose  of  the  act  will  permit 

The  distinction  urged  by  tbe  learned  conn- 
s' for  defendant  between  cbidcens  confined 
and  kept  in  a  building  for  the  purpose  of 
trade  and  commerce  and  chickens  kept  in  a 
building  by  tbe  owner  for  bis  own  use  and 
food  Is  not  tenable,  in  oar  (pinion.  Tbe  same 
reasoning  would  make  It  burglary  to  break 
into  a  hoose  in  which  watches  were  kept  for 
sale,  but  would  exonerate  tbe  burglar  who 
breaks  Into  the  house  of  a  citizen  to  steal  the 
wat(A  which  he  uses  as  a  timepiece  for  bis 
own  convenience,  and  which  Is  not  for  sale. 
Nor  does  It  make  the  slightest  difference  that 
the  cbickoiB  are  driven  or  voluntarily  go  into 
the  chicken  bouse  at  night  to  roost  and  are 
then  locked  or  fastened  in,  instead  of  catch- 
ing them  and  putting  them  in  by  totce.  The 
language  of  the  stetnte  is,  "In  which  goods, 
wares,  merchandise  or  other  valuable  thing 
kept  or  deposited."  The  poultry  product  of 
Missoori  is  to-day  one  of  Ite  chief  sources  of 
wealth,  and  chickens  lo^ed  up  In  a  henhouse 
at  night  are  kept  therein  as  much  as  wheat 
deposited  In  a  granary  or  storehouse,  and  the 
intention  of  the  Legislature  Is  to  protect  one 
as  much  as  the  other  from  prowling  thieves 
such  as  the  evidence  tends  to  show  defend- 
ant was.  The  recent  act  of  the  Legislature 
approved  March  la  1903  (Laws  1908,  p.  161). 
making  the  stealing  ot  domestic  fowl 
from  the  premises  on  which  any  dwelling 
house  Is  situated  grand  larceny,  irrespective 
of  ite  value,  strongly  enforce  the  intention 
of  the  Legislature  to  eradicate  this  offense. 

There  is  absolutely  no  dispute  as  to  the 
Urceny.  Defendant  admitted  that  on  tbe 
stand  when  sworn  In  his  own  behalf.  The 
only  serlom  contention  Is  that  tbe  evidence 
does  not  make  a  case  of  burglary.  Mrs. 
Trampe,  one  of  the  owners  of  the  chickens 
stolen  by  defendant  testified  that  they  had 
five  chicken  houses,  and  on  the  night  of  the 
theft  only  one  of  these— the  one  In  which 
there  were  no  chickens— was  left  unfastened. 
Sbe  testified  that  the  chicken  house  in  which 
tbe  stolen  chickens  were  kept  that  night  had 
two  doors,  an  outer  and  an  inner  door,  and 
both  yrete  fastened.  The  Inside  dow  was 
fastened  on  tbe  top  with  a  slat  and  the  out- 
side door  was  fastened  with  a  button.  It 
was  necessary  to  remove  these  fastenings  be- 
fore defendant  coold  get  into  tbe  chicken 
hoose.  In  State  v.  Woods,  137  Mo.,  loc.  clt 
10, 38  8.  W.  722.  it  was  ruled  that  moving  tbe 
bolt  or  raising  flie  latch  was  a  sufficient 
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breaking  In  law  to  constitute  burglary.  State 
T.  Tntt.  63  Mo.  595;  State  t.  Moore.  101  Ma 
316,  14  S.  W.  182.  It  waB  therefore  a  anffi- 
dent  breaking  In  tbla  case  when  It  was 
shown  that  the  defendant  removed  the  alats 
and  battona  with  which  the  door  waa  fasten- 
ed. While  tbe  defendant  testlfled  In  his  own 
behalf  that  the  door  was  not  fastened,  that 
Issue  was  determined  against  him  In  favor  of 
the  testimony  of  Mrs.  Trampe.  The  Jury  only 
convicted  defendant  of  tbe  burglary,  and, 
while  it  la  difficult  to  see  how  the  Jury  could 
fall  to  find  defendant  guilty  of  the  larceny, 
which  he  admitted,  he  Is  In  no  poaltion  to 
complain  on  that  score,  and  our  declal<Hi8 
abundantly  settle  that  a  parly  may  be  con- 
victed of  the  burglary  and  acquitted  of  the 
larceny,  as  they  are  distinct  offenses.  State 
V.  Woods,  137  Mo.  6,  38  8.  W.  722 

We  have  carefully  examined  tbe  Instruc- 
tions, and  they  are  In  tiarmony  wltb  the 
views  herein  expressed,  and  no  excepttons 
were  taken  to  them. 

Tbe  Judgment  la  aflBnned. 

BUBOS88  and  FOX,  JJ.,  eoneur. 


STATE  V.  DBBW. 

(Supreme  Gonrt  of  ^TNsoiirl,  Dividon  No.  2. 
Teb.  1,  190#.) 

LARCENT-POSSB88ION  OF  STOLBN  OOODS-AR- 
TICLSS  FOUND  IN  AMOTHBR-S  HOUSE. 

1.  The  mere  finding  of  stolen  soods  m  the 
hoDse  of  one  having  a  wife  and  danirtiter  die- 
closes  in  blm  only  a  oonstrnetire  poBseBrion, 
and  not  an  ezclnsive  posseMlon  which  iHtl  raise 
a  preeumptioii  ft  his  guilt. 

2.  On  ■  trial  for  larceny,  goods  found  in  the 
house  of  another  also  charged  with  the  crime 
are  not  admlsriUe  against  defendant,  no  con- 
federacy or  conspira<7  between  them  being 
shown. 

Appeal  from  Clrcnlt  Court,  Gbarlton  Coun- 
ty: Jno.  P.  Butler,  Judge. 

Hamp  Drew  was  convicted  of  burglary  and 
larceny,  and  Appeals.  Keversed. 

J.  C.  Wallace,  for  appellant  The  Attor- 
ney (General,  for  the  State. 

GANTT,  P.  J,  The  defendant  and  one 
Frank  Gamble  were  charged.  In  an  Informa- 
tion filed  by  tbe  prosecuting  attorney  of 
Chariton  county,  with  burglary  and  larceny 
of  tbe  store  of  Joseph  Miles,  In  tbe  town 
of  Dalton  in  said  county,  on  the  19th  of 
May,  1901.  A  severance  waa  granted,  and 
the  defendant  duly  arraigned  at  the  Septem- 
ber term,  1901.  At  tbe  February  term,  1903. 
defendant  was  put  upon  bis  second  trial  for 
this  offense,  and  convicted  of  both  the  bur- 
glary and  larceny,  and  sentenced  to  tbe  pen- 
itentiary for  a  term  of  five  years.  Bis  mo- 
tions for  new  trial  and  in  arrest  of  Judi^ont 
were  overruled,  and  exceptions  duly  saved, 
and  an  appeal  granted  to  this  court 

Tbe  evidence  on  which  this  conviction  rests 
Is  substantially  as  tollows:   Mr.  Miles,  tlie 


pfOMcotlng  witness,  bad  a  general  merdian' 
dlse  store  In  the  town  of  Dalton,  Chariton 
connty,  on  Sunday,  ttie  19tb  of  May.  19GL 
When  he  1^  the  store  Saturday  night  the 
doors  were  locked  and  fastened,  but  tbe  win- 
dows bad  no  fastenings.  On  Monday  morn- 
ing, when  Mr.  Miles  returned  to  bis  store,  he 
found  a  big  light  In  tbe  front  dow  broken, 
and  a  lot  of  empty  shoe  boxes  on  tbe  floor, 
and  a  lot  of  dry  goods  gone.  He  testified  be 
missed  some  shoes,  worsted  goods,  tobacco, 
and  smae  meat  The  shoes  were  branded  "V. 
O.**  on  the  box  and  the  shoes.  The  worsted 
dress  goods  were  of  two  colors,  brown  and  of 
a  greenish  color.  Some  percales,  ted  and 
white  striped,  were  also  missing.  The  gofids 
taken  were  worth  between  f50  and  f  100.  A 
piece  of  percale  was  shown  the  witness,  and 
he  testlfled  be  "thonghr'  that  was  takoi 
that  night  but  on  objection  this  answer  was 
excluded.  Other  dry  goods  were  exhibited  to 
the  witness,  but  counsel  for  defendant  ob- 
jected to  tbe  identiflcatloD  of  these  unless 
the  state  first  established  that  these  were 
found  at  tbe  house  of  defendant  Tbe  ob- 
jection was  orermled.  and  defendant  except- 
ed, and  Mr.  Miles  answered  they  came  out 
of  bis  store  and  were  his  goods.  Some  dioes 
were  also  shown  the  witness,  and  he  said 
they  looked  like  bis,  and  bad  the  aame  marks 
and  brands.  He  testified  he  got  all  of  tbe 
foregoing  goods,  except  tbe  one  remnant  of 
percale,  out  of  tbe  house  of  Gamble.  There- 
upon defendant  by  his  counsel  moved  the 
court  to  strike  out  all  of  the  evidence  as  to 
the  goods  obtained  from  Gamble's  house, 
which  motion  the  court  overruled,  and  de- 
fendant duly  excepted.  He  testified  he  got 
these  goods  under  a  search  warrant  from 
the  houses  of  Gamble  and  defendant  some 
two  or  three  weeks  after  the  burglary  wax 
committed.  He  further  testlfled  that  defend- 
ant said  he  (Miles)  would  have  to  show 
where  defendant  got  the  goods  found  at 
his  nouse:  that  they  bad  got  it  from  Mrs. 
Cook,  who  also  had  a  store  in  tbe  town.  On 
cross-examination  Mr.  Miles  admitted  he  had 
testlfled  on  a  former  trial  of  tMs  case  tbat 
bis  store  was  burglarized  on  Saturday  night 
instead  of  Sunday  night  as  he  now  stated. 
That  he  could  not  identify  the  one  piece  of 
percale  found  in  defendant's  bouse  by  any 
mark,  but  only  by  Its  general  appearance. 
He  would  not  positively  say  this  was  a  piece 
of  his  goods.  That  be  could  not  state  tbat 
tbe  goods  in  bis  store  were  exactly  like  this 
piece.  It  waa  simply  a  piece  of  red  and 
white  percale  be  bad  in  his  store  at  that 
time.  When  he  went  to  defendant  Drew's 
house  he  also  found  a  little  piece  of  white 
goods  there.  He  did  not  take  that  at  the 
time,  neither  did  he  take  this  piece  of  per- 
cale. He  did  not  take  tbe  percale,  because 
defendant  said  he  got  it  from  Mrs.  Cook,  and 
he  thought  be  would  see  her  before  taking  it 
Defendant  said  be  got  the  white  goods  also 
from  Mrs.  Gook.  This  piece  of  white  goods 
and  this  piece  of  parcale  were  all  lie  found 
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lo  defeaidant'B  boose.  He  did  not  claim  the 
vhlto  goods,  which  the  erldence  of  Mrs. 
Cook  and  defendant's  wife  conclnslTely  es- 
tablished came  from  Mrs.  Cook's  store.  Mrs. 
Cook  testlfled  she  sold  defendant's  wife  the 
white  goods  on  Saturday  before  the  burglary, 
bnt  did  not  sell  defendant  or  his  wife  the 
percale;  that  she  never  had  a  piece  like  It  In 
her  store.  Hr.  Veatch,  the  sheriff,  testUled 
he  served  the  search  warrant  and  got  the 
piece  of  percale  at  defendant's  house.  The 
trunk  was  locked,  and  defendant's  daughter 
brot^ht  her  mother  the  key  to  the  trunk, 
and  he  found  this  piece  of  percale  In  that 
trunk.  Defendant  waa  not  present  at  the 
time.  Witness  says  that  there  was  a  piece 
of  white  goods  and  the  percale  In  his  hands 
when  defendant  and  bis  wife  said  they  got 
the  goods  from  Mrs.  Cook.  Does  not  think 
they  said  either  piece  partlcnlarly.  After 
Mrs.  Oook  said  they  did  not  get  the  percale 
from  her,  an  oflBcer  went  ba<^  to  defend- 
ant's house  and  got  it.  Until  then  Mr.  Miles 
waa  uncertain  that  It  was  bis.  On  the  part 
of  defendant  the  evidence  tended  to  prove 
that  Mrs.  Gamble  used  Mrs.  Drew's  sewing 
machine,  and  as  a  recognition  of  their  kind- 
ness gave  the  piece  of  percale  to  Julia  Drew, 
the  16  year  old  daughter  of  defendant,  and 
that  It,  with  the  white  goods  purchased  from 
Mrs.  Cook,  was  In  an  unlocked  bureau  drawer 
at  defendant's  house  when  the  officer  found 
and  afterwards  took  It.  Mrs.  Gamble  gave 
this  piece  to  Miss  Drew  on  Saturday  before 
the  defendant  was  arrested— about  the  mid- 
dle of  June,  1901.  There  was  also  evidence 
that  Mrs.  Gamble's  father  bought  the  goods 
In  Kansas  City  and  gave  It  to  bis  daughter. 
Various  errors  are  assigned  for  reversal  of 
the  Judgment. 

1.  Among  other  Instructions,  the  court  gave 
the  following:  "(2)  The  court  Instructs  the 
jury  that  If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  on  or  about 
the  19th  day  of  May  A.  D.  1901.  at  the  coun- 
ty of  Ohariton,  In  the  state  of  Missouri,  sosae 
one  did  feloniously  and  burglariously  break 
Into  and  enter  the  storehouse  and  building 
of  Joseph  Miles  and  steal  therefrom  goods 
and  chattels  mentioned  In  the  Information,  or 
any  of  said  goods  and  chattels,  and  that  soon 
thereafter  said  goods  and  chattels,  or  any 
part  thereof,  were  found  In  the  exclusive  pos- 
session of  Hamp  Drew,  then  and  In  that  event 
the  law  presumes  that  the  defendant  Is  guilty 
of  both  burglary  and  larceny,  and  unless 
the  defendant  has  accounted  for  the  posses- 
sion of  said  goods  to  your  reasonable  satis- 
faction^  or  rebutted  the  presumption  arising 
from  the  recent  possession  of  said  goods,  as 
defined  In  these  Instructions,  you  should  find 
him  ^Ilty  as  charged  in  the  Information;  but 
the  court  instructs  you  that  the  defendant 
may  rebut  the  presumption  of  guilt  arising 
from  recent  possession  of  stolen  property,  or 
explain  Mb  possession  by  either  direct  evi- 
dence or  attending  circumstances  or  the 
ctwracter  or  habits  of  himself  by  w»ne  ottm 


mode  equally  satisfactory  as  to  the  Innocence 
of  the  accused."  This  instruction  is  chal- 
lenged because  counsel  for  defendant  insists 
that  the  testimony  does  not  show  an  actual 
possession  by  defendant  of  any  of  the  etolen 
goods,  but  a  mere  constructive  possession  by 
reason  of  the  fact  that  one  piece  of  percale, 
which  the  prosecuting  witness  thought  waa 
bis  because  It  resembled  that  which  he  bad 
In  his  store,  was  found  In  a  trunk  In  the 
house  of  defendant  which  bis  daughter  tea* 
tlfled  waa  given  to  her  only  a  day  prior  to  the 
burglary  by  Mrs.  Gamble. 

This  court,  in  State  v.  Castor,  98  Mo.  242, 
S  8.  W.  906,  adopted  Greenleafs  statement 
of  the  law  on  this  point  (8  Qreenl.  Evld.  {{ 
82,  33)  wher^  he  says:  "But  to  raise  the 
presumption  of  guilt  from  thB  possesslou  of 
the  fruits  of  the  crime  by  the  prisoner.  It  Is 
necessary  that  they  be  found  In  his  exclusive 
possession.  A  constructive  possession,  like 
constructive  notice  or  knowledge,  though  snf- 
acient  to  create  a  dvll  liability,  la  not  auffl- 
dent  to  bold  the  party  responsible  to  a  crim- 
inal charge.  He  can  only  be  required  to 
account  for  the  possession  of  things  which  he 
actually  and  knowingly  possessed;  as,  for 
example,  where  they  are  found  upon  his  per- 
son, or  In  his  private  apartment,  or  in  a 
place  of  which  he  keeps  the  key."  In  Cas- 
tor's Case  the  evidence  showed  the  stolen 
goods  were  found  in  bis  trunk,  but  it  was 
shown  tliat  bis  employer  had  access  to  the 
trunk;  that  he  had  lent  the  key  to  another 
to  get  some  blacking  and  a  brush,  and  the 
key  remained  in  the  hands  of  the  borrower 
for  four  days.  And  it  also  appeared  that 
the  trunk  was  often  left  unlocked  In  the 
house  of  the  owner  of  the  stolen  goods,  and 
the  trunk  could  be  unlocked  by  a  cupboard 
key.  and  could  have  been  unlocked  by  an- 
other familiar  with  the  locus  in  quo.  In 
these  circumstances  It  was  ruled  that  de- 
fendant's possession  was  not  exclusive.  That 
decision  baa  been  approved  by  this  court 
State  V.  Baker,  144  Ma,  loc.  eit  828,  46  B. 
W.  194. 

In  State  v.  Belcher,  186  Mo.,  loc.  clt.  1ST. 
87  S.  W.  800,  It  vraa  said:  "The  recent  pos- 
session of  stolen  property  raises  a  presump- 
tion of  guilt  but  what  constlttites  recent 
possession  which  will  Justly  this  Instruction 
la  a  preliminary  question  for  the  court.  It 
is  the  settled  law  of  this  court  that,  to  raise 
this  presumption,  the  stolen  goods  must  be 
found  in  the  exclusive  possession  of  the 
prisoner."  State  v.  Castor.  93  Mo.  242.  6  S. 
W.  906;  State  v.  Warford.  106  Mo.  55.  16  S. 
W.  886.  27  Am.  St  Rep.  322;  State  v.  Scott. 
109  Mo.  226,  19  S.  W.  89;  State  v.  Owsley, 
111  Mo.  45a  ao  S.  W.  194.  In  Belcher's 
Case,  as  in  this,  the  lai^er  part  of  the  goods 
were  found  In  the  possession  of  another,  one 
Edwards,  and  the  remainder  found  in  the 
home  of  the  defendant's  mother,  -and  there 
was  no  evidence  to  indicate  that  defendant 
bad  any  other  possession  than  that  shared 
by  ttM  family  In  conrnHm,  save  and  except 
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as  to  a  pair  of  oreralls  and  a  pair  of  shoes, 
and  It  waa  a  queetlou  whether  these  were 
a  part  of  the  stolen  goods*  and  it  was  held 
Qot  to  be  exclosive  or  recat  coongh  to  Ji» 
tif  J  this  Instruction. 

In  State  v.  Warford,  106  Mo.  68,  16  8.  W. 
8S6,  27  Am.  St.  Bep.  822.  it  was  said  by 
Judge  Macfarlane:  "It  would  be  pushing 
the  role  too  far  to  require  of  one  accused 
of  a  crime  an  explanation  of  bis  posseasUm 
of  tiie  stolen  property  when  snch  pnnnnsslnii 
could  also  wltli  equal  right  be  attributed  to 
another." 

In  this  case  there  was  no  eridence  that 
defendant  knew  of  the  possession  by  his 
daughter  or  wife  of  this  piece  of  dress  goods. 
The  fact  that  It  was  in  the  house  of  which  he 
was  the  bead  was  at  most  merely  a  constmc- 
tlve  possession,  especially  when  the  charac- 
ter of  the  goods  (an  article  of  female  attire 
of  whose  existence  the  father  might  well 
be  and  generally  Is  Ignorant  nntU  made  op) 
is  taken  into  consideration.  The  father  was 
not  at  home  when  the  search  was  made  and 
the  piece  of  goods  was  found  In  the  trunk 
or  the  drawer  of  a  bnreau.  There  was  also 
independent  evidence  that  this  piece  of  goods 
was  in  defendant's  house  piUx  to  the  bur- 
glary. It  is  evident  that  the  state's  case 
rested  upon  the  fact  that  this  one  piece  of 
percale  was  found  in  defendant's  house  some 
three  weeks  after  the  bui^lary  of  Miles* 
store.  Although  there  was  a  large  amount 
of  dress  goods,  tobacco,  meat;  shoes,  etc, 
stolen,  and  defendant's  premiaes  were  care- 
fully searched  by  the  officer  under  the  search 
warrant,  no  part  of  the  stolen  goods  were 
found  there  except  this  piece  of  percale,  if  It 
be  conceded  that  it  was  a  part  of  the  stolen 
goods,  and  no  other  evidence  connecting  him 
with  the  crime.  While  It  is  true  Mr.  Miles 
testifies  that  defendant  said  they  got  the 
percale  from  Mrs.  Cook,  the  officer  who  was 
present  and  who  testified  for  the  state  says 
he  had  both  the  white  goods  and  the  percale 
In  his  hands  when  defendant  said  they  got 
the  goods  from  Mrs.  Cook,  and  did  not  par* 
ticularize  which  piece.  It  was  shown  that 
as  to  the  white  goods  this  statement  was 
true. 

One  proposition,  then,  la  presented.  Was 
the  possession  of  the  wife  or  daughter.  In 
the  drcnmstances  detailed,  snch  an  exclusive 
possession  in  defendant  as  Justified  this  In- 
struction? Was  It  anything  more  than  that 
constructive  possession  which  every  head  of 
a  family  is  presumed  to  have  of  property 
in  his  house  or  on  his  premises?  In  Reglna 
V.  Pratt,  4  FoBt.  &  F.  815,  Chief  Baron  Pol- 
lock, whose  learning  and  Immense  experience 
give  great  weight  to  his  judgments,  laid  It 
down  that  the  mere  fact  of  tbe  goods  b^lng 
on  the  prisoner's  premises,  which  might  be 
vritbont  bis  knowledge  or  assent,  does  not 
prove  possession,  much  less  receiving,  by 
him,  for  another  might  have  put  tbe  goods 
on  tbe  premises  without  his  knowledge,  and 
he  directed  the  Jury  to  acquit.  Bo  In  State 


T.  Owdey,  111  Ma  450,  20  S.  W.  194,  in 
which  two  stolen  revolvers  were  found  in 
tlie  possession  of  Mrs.  Owsley,  the  wife  of 
the  defendant,  but  he  was  not  at  that  time 
living  with  her,  it  was  ruled  that  the  pos- 
session of  the  wife  could  not  be  regarded  as 
the  exclusive  possession  of  the  husband. 
While  the  possession  of  the  wife  was  the 
possessim  of  the  husband  at  common  law  for 
the  purposes  of  civil  liability,  that  hiw  also 
recognized  and  held  the  wife  as  a  criminal 
agent  for  crimes  committed  by  herself  not 
in  the  presence  of  h«  husband,  and  evoi  In 
Us  presence  when  she  al<Hie  was  the  active 
and  Incittiu;  party  to  the  oftmse.  State  v. 
Ma  Foo,  110  Mo.  7,  Id  &  W.  222.  38  Am.  8L 
Bep.  414.  In  our  ojdnion  the  mere  fact  of 
finding  stolen  articles  on  the  premises  of  a 
man  of  a  family,  without  showing  his  actual 
conscious  possession  thereof,  discloses  only 
a  prima  facie  constructive  possession,  and  is 
not  such  a  possession  ss  will  justify  a  pre- 
sumption of  guilt  by  reason  thereof.  It  is 
within  the  common  experience  that  many 
honest  and  worthy  men  have  dldionest  chil- 
dren and  servants,  and  to  Indulge  m  the  pre- 
sumption that  because  goods  are  found  on 
th^  premises  whlcb  torn  out  to  haTe  been 
stolen,  without  going  further  and  abowing 
an  actual  conscious  and  exclusive  p<»seBslon 
of  such  goods  in  the  head  of  the  family, 
wonld  result  oftentimes  In  pnnlshing  the  In- 
nocent for  the  guilty.  There  la  no  occasion 
tar  pushing  the  presumption  to  any  such 
length.  Kept  within  its  proper  limitations 
it  is  a  salutary  principle  and  reasonable, 
but  given  a  latltudlnous  constructive  Inter- 
pretation  It  Is  unreasonable,  and  would  work 
grave  Injustice.  People  v.  Hurley.  00  Cal. 
74,  44  Am.  Rep.  SO;  Cowen  A  Hill's  Notes 
to  Phillips  on  Bv.  530;  Wharton's  Crim. 
Evidence,  f  758,  and  cases  cited;  TnrbeviUe 
V  The  State,  42  Ind.,  loc.  clt  405:  Boscoe's 
CMm.  Ev.  18:  Field  v.  The  State,  24  Tex. 
App.  422.  0  S.  W.  200;  Burrill  on  Cir.  Bv. 
450:  Lehman  v.  The  State,  18  Tex.  App.  174. 
51  Am.  Rep.  298.  In  our  o^nlon.  there  was 
no  such  actual,  conscious,  exclusive  i>osses- 
slon  of  this  piece  of  percale  by  the  d^oidant 
as  would  Justify  the  giving  of  InstroctloD  Xo. 
2  on  behalf  of  the  state. 

2.  As  there  was  a  total  failure  to  show  any 
confederacy  or  conspiracy  between  the  de- 
f«idant  and  Gamble,  tbe  court  erred  In  ad- 
mitting in  evidence  the  goods  taken  under 
the  search  warrant  from  Oamble's  house. 
It  could  not  fall  to  have  a  prejudicial  effect 
on  defendant  In  tbe  absence  of  evidence 
tending  to  prove  a  conspiracy,  this  evidence 
threw  no  light  on  tbe  guilt  or  Innocence  of 
defendant,  but  was  irrelevant  and  Incompe- 
tent As  tbe  case  may  be  retried.  It  may 
be  remarked  that  If  the  jnry  should  find  that 
Mrs.  Gamble  gave  defendant's  daughter  tbe 
piece  of  percale  three  weeks  after  the  bur- 
glary, and  that  prior  to  such  ^ft  defendant 
had  no  possession  of  the  percale,  such  a  sec- 
ond-hand possession  by  tbe  daughter  would 
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not  create  t  {reininptlon  of  guilt  State  r. 
Warford,  106  Mo.  OS,  16  S.  W.  886.  27  Am. 
St.  Rep.  322;  State  v.  Scott,  100  Ma  22B,  10 
Sl  W.  89.  Harlns  explained  bis  poeseBslon, 
It  devolved  upon  the  state  to  abow  Us  ex- 
planation was  false  or  Improbable. 

3.  Tbe  flftb  instmctlon  la  open  to  tbe 
crttidBm  of  defmdaut  tbat  It  assumes  that 
defendant  bad  made  statements  adverse  to 
his  intereat,  and  that  it  should  have  been 
limited  to  conversations  proved  on  the  trlaL 
Tbese  defects  can  be  readily  remedied,  how- 
ever. If  it  shall  be  deemed  advisable  to  far- 
ther prosecute  tbe  case. 

For  the  errora  noted,  tbe  Judgment  la  re- 
versed, and  tbe  cause  remanded  for  a  new 
trial  in  accordance  with  tbe  views  taerdn  ex- 
pressed. All  concur. 


SPBNOB  V.  BBNFSa 

(Supreme  Court  of  Missouri,  Division  No.  Z 
Feb.  1«  1904.) 

TAXATIOH-SAUi  OF  UNt>-H(nJ>BR  OV  BBO- 
ORD  TITLiB— BSTOPPHI*. 

1.  Where  plaintiff,  who  hdd  the  record  title 
to  land  sold  for  tazatioiL  though  not  a  party  to 
the  proceedings,  attended  tlw  sale,  and,  without 
giving  notice  ttf  hla  title,  Ud  for  the  propntTi 
and  therebj  Induced  defendant  to  beneve  that 
be  did  uot  own  the  land,  aud  to  bid  higjier  and 
purchase  the  property,  and  after  the  Bale  stat- 
ed that  he  owned  the  piopertr  and  tliat  he  bid 
in  order.  *to  beat  tbe  ttxes,"  he  was  thereby 
estopped  from  aaserting  Us  title  as  against 
defendant. 

Appeal  from  Circuit  Court,  Butler  Oonnty; 
J.  L.  Fort,  Judge. 

Action  by  William  A.  Spence  against  Wil- 
liam E.  Uenfro.  From  a  judgment  In  favor 
of  defendant,  plaintiff  appeals.  Affirmed. 

L.  D.  Qioves  and  Pblllips  &  PbllUps,  for 
appellant  Tbos.  3,  Mnrmy,  tm  respondent 

BUROBSS,  J.  In  1808  John  N.  Ucks,  col- 
lector of  the  revenne  of  Butler  county,  in- 
stituted suit  in  the  drcnlt  court  of  tbat  coun- 
ty to  ffliforce  tiie  state's  lien  for  taxes,  on  tbe 
lands  described  in  tbe  petition  which  waa 
filed  In  thla  cause,  for  the  years  1804  and 
1890.  Tbe  Poplar  Blnff  Lumber  &  Manu- 
facturing Company  and  W.  I.  Hooper  were 
made  parties  defendant,  and  at  tbe  May 
term  of  said  court,  1890,  Judgment  was  ob- 
tained, upon  wblch  a  special  execution  was 
duly  issued  and  the  land  levied  upon  and  ad- 
vertised for  sale,  and  on  tbe  6th  day  of  Oc- 
tober, 1899,  all  of  said  lands  were  aoli  to  tbe 
defendant  for  the  sum  of  $S7,  he  being  tbe 
highest  bidder  at  said  sale.  At  tbe  time  of 
the  institntion  of  the  suit  for  deUnqumt  tax- 
es the  defendants  thereto  had  no  title  to 
said  land,  but  plaintiff  was  the  owner  of  tbe 
record  title,  having  acquired  the  title  by 
deed  bom  Ben  F.  Tnmer  and  wife  on  the 
8tb  day  of  July,  ISOfi,  which  deed  was  doly 

IL  Sm  MivpM,  VOL  II.  Oeat  n»  |  m 


recorded  In  tbe  recorder's  office  of  said  coun- 
ty on  the  Sth  day  of  May,  1887.  bnt  be  was 
not  made  a  party  to  aald  suit  He  was  pres- 
ent, however,  at  the  sale  of  the  land,  and 
was  next  to  the  highest  biddor  tiberefor,  but 
gave  no  Intimation  that  be  owned  it  or  claim- 
ed title  to  it  A  short  time  after  said  sher- 
iff's sale  plaintiff  began  thla  suit  for  tbe 
purpose  of  having  it  adjudged  and  decreed 
tbat  tbe  sheriff's  deed  to  defendant  passed 
no  tttl^  and  for  an  injunction  prohibiting 
him  from  placing  it  upon  record,  and  thereby 
creating  a  cloud  upon  plalnttfTs  title.  De- 
fendant answered.  In  which  it  Is  alleged  that 
the  plaintiff  well  knew  that  the  taxes  herein 
referred  to  were  due  and  unpaid,  and  tbat 
Judgment  bad  been  rendered  in  the  circuit 
court  for  said  taxes,  and  tliat  the  sheriff 
had  advertised  said  lands  for  sale  under  the 
q^edal  execution  aforesaid,  and  the  plaintiff 
well  knew  tbat  the  taxee  were  Just  due,  and 
onpaid,  and  negligently  permitted  said  land 
to  be  offered  for  sale,  without  offering  to  pay 
said  taxes.  For  a  further  defense  the  de- 
fendant says  that  at  aald  sale  the  plaintiff 
was  present  and  a  bidder;  that  he  made  a 
number  of  bids  on  said  land,  being  the  next 
highest  bidder  to  this  defendant;  that  plain- 
tiff made  no  claim  of  title  to  said  land  until 
after  it  had  been  sold  by  tbe  sheriff  to  this 
defendant  when  tbe  plaintiff,  for  the  first 
time,  toformed  this  defendant  that  the  de- 
fendants In  the  tax  suit  bad  no  title  to  tbe 
land;  that  be,  tbe  plaintiff,  owned  the  land, 
and  bad  let  It  go  to  sale,  expecting  to  buy  it 
In  for  less  than  tbe  taxes.  Defendant  says 
tbat  by  the  plaintUTs  conduct  in  bidding  on 
said  land  this  defendant  was  led  to  believe 
tbat  tbe  plaintiff  regarded  the  defendants  in 
tbe  tax  suits  aa  tbe  owners  of  the  land;  de- 
fendant bonght  said  land  believing  that  the 
defendants  in  tbe  tax  suit  owned  the  land, 
and  without  any  knowledge  until  after  said 
sale  that  the  plaintiff  made  any  claim  to 
said  land.  Defendant  says  that  by  reason  of 
the  conduct  of  the  plaintiff  at  said  sale  as  a 
bidder,  and  bis  failure  to  disclose  bis  claim 
of  title,  this  defendant  was  misled  and  de- 
ceived into  buying  said  land,  and  the  plain- 
tiff should  be  estopped  from  asserting  or 
claiming  title  as  against  this  defendant; 
wherefore  defendant  prays  that  plaintiff's  pe- 
tition be  dismissed.  Upon  a  trial  had.  Judg- 
ment was  rendered  for  defendant  dismiss- 
ing plaintiff's  petition,  and  against  him  for 
costs.  He  appeals. 

The  evidence  was  substantially  as  follows: 
Haintiff  knew  before  the  sale  that  tbe  tax- 
es on  this  land  were  delinquent  and  tbat  the 
collector  bad  instituted  suit  to  enforce  the 
state's  lien.  He  testified  as  follows:  "I 
nevor  had  any  conversation  with  Mr.  Renfro 
about  who  owned  the  lands  until  after  the 
lands  were  stricken  off  to  blm."  "I  never 
offered  to  pay  the  texes."  Defendant  Renfro 
testified  as  follows:  "I  was  present  at  the 
sale  of  tbe  lands  mentioned  In  i^alntiff's  pe- 
tition, and  bid  on  010  same;  being  tbe  higb- 
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est  bidder,  tbe  lands  were  stricken  off  to  me 
b7  the  sheriff  making;  the  sate.  At  the  time 
of  the  sale  the  plaintiff  was  also  present  and 
bid  against  me  on  said  lands,  he  being  the 
next  highest  bidder  to  me.  During  the  bid- 
ding the  plaintiff  made  no  announcement 
that  be  had  any  interest  In  the  lands,  nor  did 
he  indicate  in  any  way  that  be  claimed  any 
interest  In  the  lands.  After  my  purchase, 
however,  he  came  to  me.  and  said.  'You  have 
got  no  title;  I  own  the  land,  and  I  am  not  a 
party  to  the  suit;  I  Just  let  It  sell  to  buy  It 
111  and  beat  the  taxes.'  I  did  not  know  that 
any  one  claimed  any  Interest  in  the  lands  ex- 
cept the  defendants  In  the  execution.  I  was  t 
principally  encouraged  to  bid  by  tlie  brisk  > 
bidding  of  tbe  plaintiff,  and  relied  most  con- 
fidentially upon  his  judgment,  knowing  that 
he  had  some  experience  as  a  real  estate  man, 
and  that  he  owned  and  had  access  to  a  set 
of  abstract  books.  I  was  deceived  by  the 
plafntifTs  bidding,  and  knowing  that  be  had 
claimed  an  Interest  If  he  had  disclosed  It  I 
should  not  have  bid  at  all."  Joseph  Bemer 
teatilied:  "I  was  present  at  the  sale  of  those 
lands,  and  heard  the  plaintiff  and  defaidant 
both  bidding  on  the  land;  did  not  hear 
Spence  say  he  owned  the  land  until  after 
tbe  sale;  he  then  said  be  was  bidding  on  it 
to  get  it  for  less  than  the  taxes;  that  be 
thought  he  could  buy  it  In  for  a  less  amount 
than  tbe  taxes." 

It  Is  hislBted  by  plaintiff  that  although  he 
was  present  and  bid  on  the  property  at  the 
sale,  and  entered  into  the  competition  with- 
out In  any  way  Indicating  that  he  owned  the 
laud  or  had  any  Interest  in  It,  as  his  deed 
was  of  record  he  la  not  estopped  by  his  ac- 
tion in  now  setting  up  claim  to  It.  "The  Im- 
Iiortant  and  primary  ground  of  estoppel  by 
matter  in  pais  ia  that  it  would  be  fraud  In  a 
party  to  assert  what  his  previous  conduct 
had  denied,  when  on  the  faith  of  that  de- 
nial others  have  acted."  Rice  t.  Bunco,  .49 
Mo.  231,  8  Am.  Rep.  129;  CampbeU  v.  John- 
son, 44  Mo.  247;  Chouteau  v.  Ooddln,  38 
Mo.  229,  90.  Am.  Dec.  462;  Taylor  v.  Zepp. 
14  Mo.  482,  55  Am.  Dec.  89;  Newman  v. 
Hook.  37  Mo.  207,  90  Am.  Dec.  878.  The 
element  of  fraud,  though  essential  In  wder 
to  amount  to  an  estoppel,  may  result  from 
the  acts  and  conduct  of  a  person  as  to  whom 
invoked,  although  no  actual  fraud  was  In 
fact  Intended  by  him.  It  has  been  said.  If  a 
person  Induce  another  to  purchase  property, 
he  will  not  thereafter  be  permitted  to  assert 
title  thereto  In  himself,  even  though  he  was 
ignorant  of  his  rights,  when  be  held  out  tbe 
Inducement,  for,  although  there  may  have 
been  the  absence  of  a  fraudulent  Intent,  tbe 
assertion  of  title  to  the  property  would  oper- 
ate as  a  fraud  upon  the  purchaser,  and  be 
Just  as  hurtful  to  him  as  if  the  fraudulent 
Intent  had  in  fact  existed.  In  some  cases  a 
person  will  erm  be  estopped  by  his  silence 


from  claiming  proper^  afterwards.  But  If 
no  Injury  has  resulted  to  any  person  by  his 
silence  or  conduct  the  doctrine  ot  estoppel 
will  not  apply.  So,  U  the  facte  be  known  by 
both  parties,  or  If  they  have  equal  means  of 
ascerteinlng  them,  there  can  be  no  estoppel. 
"And  it  has  been  ruled  that  silence  does  not 
estop  when  the  party's  deed  is  on  record. 
But  It  should  not  be  forgotten  that  there  is  a 
wide  difference  between  silence  and  encour- 
agement A  person  whose  deed  Is  on  record 
might  be  permitted  to  remain  silent,  but  if 
bis  land  Is  put  for  sale,  and  without  any 
notification  be  enters  the  Hat  of  bidders  and 
I  Induces  or  encourages  others  to  bid  and  ex- 
i  pend  their  money  in  Ite  purchase,  be  ought 
not  to  be  allowed  to  set  up  anything  to  the 
detriment  of  those  who  have  been  guided  in 
their  action  by  his  consent"  Rice  v.  Bnnce, 
supra.  As  plaintiff's  deed  was  upon  record, 
which  disclosed  his  title,  he  had  the  right  to 
remain  silent— although  he  was  present  at 
the  time  the  land  was  sold—bad  he  choseu 
to  BO  do,  and  done  nothing  to  mislead  other 
bidders.  But  the  mere  fact  that  the  tlUe 
was  of  record  did  not  Justify  him  to  enter 
into  competition  with  other  bidders,  and 
thereby  mislead  them,  and  especially  the  de- 
fendant, as  the  evidence  clearly  shows  was 
the  case.  By  concurring  In  the  sale  by  par- 
ticipating In  It,  he  made  It  his  own  act  - 
Herman*  on  Estoppel,  f  964;  Old&i  v.  Hend- 
rick,  100  Mo.  533,  18  S.  W.  821.  In  the  case 
last  cited  there  Is  quoted  with  approval  from 
Faxton  v.  Faxton,  28  Mich.  168,  the  follow- 
ing: "There  ia  no  rule  more  necessary  to 
enforce  good  faith  than  that  which  compels  a 
person  to  abstain  from  asserting  claims 
which  he  has  induced  others  to  suppose  he 
would  not  rely  on.  The  rule  does  not  rest  on 
the  assumption  that  he  has  obtained  any 
personal  gain  or  advantege,  but  on  tiie  fact 
that  be  has  induced  others  to  act  In  such  a 
manner  that  they  will  be  seriously  preju- 
diced If  be  Is  allowed  to  fall  In  carrying  out 
what  be  has  encouraged  them  to  expect." 
The  evidence  clearly  shows  that  defendant 
was  induced  to  bid  on  and  buy  the  land  by 
reason  of  plaintiff  entering  Into  the  compe- 
tition and  bidding  upon  It  at  the  sale,  and 
that  he  would  not  have  done  so  but  for  his 
acte  In  BO  doing.  In  fact,  there  was  no  evi- 
dence to  the  contrary,  and  to  now  permit 
plaintiff  to  assert  title  to  it  would  be  a  fraud 
upon  defendant  which  tbe  law  will  not  per- 
mit. He  ought  to  bare  remained  silent  or 
made  It  known  at  the  sale  that  he  claimed 
the  land,  but  having  failed  to  do  so,  and  en- 
tered Into  the  competition,  and  thereby  In- 
duced defendant  to  believe  that  he  did  not 
own  or  claim  it,  he  should  now  be  estopped 
by  his  acts  from  asserting  title  thereto. 

For  these  Intimations  the  Judgment  should 
be  nfflrmed.  It  ia  bo  ordered.  AH  of  tbfs 
Division  concur. 
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ffltumu  Oout  of  Miawari,  DItMoii  No.  2. 
Feb.  It  1804.) 

■CCNICIPAIi  CORPORATION— CITT  UMITS— OUT- 
X.TINQ  STREETS  —  JUDICIAIj  NOTICE  —  SIDB- 
WAliKB-DKFBCTS— mjURT  TO  PEDESTRIAN— 
TTI/rm.  T1HE8  OKDINANOB-DUTY  TO  RBPAIB 
— ^BSSTOPPEL, 

1.  Under  Kansas  Gitr  Charter,  t  1.  snbd.  5, 
glviag  the  citr  council  exclnsive  control  oi  the 
sidewalks  of  the  city,  and  article  8,  $  2,  pro- 
Tiding  that  the  city  shali  have  power  to  con- 
struct and  reconstruct  all  sidewalks  within  the 
city  limits,  the  city  has  no  jnrisdictiou  over 
sidewalks  witbont  the  dty  limits,  and  is  not 
liable  for  Injuries  caused  oj  defects  therein. 

2.  BeT.  St  188B,  |  784ie^  prarides  that  It 
shall  bo  lawful  for  dtles  to  work,  grade,  or 
macadamize  roads  or  highways  leading  to  and 
from  such  dtlee  in  such  manner  as  may  be 
provided  by  ordinaDce^  but  that  such  pri-rilege 
shall  not  extend  to  m  (reater  distance  than  fire 
miles  from  the  corporate  limits  of  the  dty. 
Held,  that  snch  section  conferred  a  mere  license 
on  cities,  which  was  confined  to  working  and 
macadamizing  such  roads,  and  did.  not  author- 
ise the  dty  to  construct  sidewalks  along  the 
same,  nor  reader  It  liable  for  injuries  arislog 
thereon. 

3.  While  courts  will  take  judicial  notice  of 
the  streets  of  a  dty  within  the  state,  and  their 
relation  to  each  other,  and  the  direction  in 
which  they  ran,  they  will  not  take  judidal  no- 
tice that  a  parncnlar  street  is  within  five  miles 
of  the  limits  of  a  dty. 

4.  Where,  at  the  time  a  dty  ordinance  was 
passed  directing  the  improvement  of  a  street 
and  the  construction  of  sidewalks  along  the 
same,  such  street  was  not  within  the  dty  limita^ 
the  ordinance  was  ultra  vires,  and  hence  the 
construction  of  a  sidewalk  thereunder  did  not 
estop  the  dtjr  from  contending  that  it  was  not 
liable  for  injuries  by  defects  in  such  sidewalk 
on  the  ground  that  it  was  not  reqnired  to  re- 
pair the  same. 

Appeal  from  Circuit  Gonrt,  Jackson  Conn- 
t7;  James  Olbson,  Judge. 

Action  by  Lola  Stealer  against  Kansas 
City.  From  a  Judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed 

Hemy  J.  Latsbaw,  Jr.,  for  appellant  R. 
J.  Insrabam  and  Ii.  B.  Dnrham.  for  lespond- 
ent 


BtTR6E88,  J.  This  la  an  action  for  f lO.- 
OOO  damages,  for  which  plaintiff,  a  minor, 
sues  by  her  next  friend,  alleged  to  have  been 
sustained  by  ber  on  a  plank  sidewalk  on  a 
street  In  Kansas  City.  The  petition  alleges 
that  in  the  evening  of  July  9, 1898,  the  plaln- 
tllT,  Lois  Stealey,  then  a  girt  about  14  years 
old,  was  walking  with  several  other  persons 
south  upon  a  plank  sidewalk  on  the  west  side 
of  Denver  avenue,  when  she  stepped  with  her 
right  foot  Into  a  bole  In  the  sidewalk,  caus- 
ed by  a  broken  board,  and  received  severe 
bodily  Injuries.  The  answer  was  a  general 
denfaL  On  the  trial  plaintiff  was  nonsuited 
on  the  ground  that  the  evidence  failed  to 
show  that  Denver  avenue  was  a  public  street 
In  Kansas  City  at  the  time  of  the  accident. 
In  due  time  plaintiff  filed  motion  to  set  aside 
the  nonsuit  and  for  new  trial,  which  being 
overruled  she  saved*  her  eameptloiu^  and 


brings  the  case  to  this  court  by  appeal  for 
review. 

The  hole  In  the  sidewalk  had  existed  for 
several  months  prior  to  the  accident.  On  De- 
cember 4,  1809,  Denver  avenue  was,  and  for 
some  time  prior  thereto  bad  been,  a  public 
highway  in  Jackson  county,  outside  of  Kan- 
sas* City  at  that  time.  On  that  day  the  city 
undertook  to  annex  certain  territory,  includ- 
ing Denver  avenue.  On  January  19,  1891, 
this  court  held  the  extension  Illegal.  In  the 
meanwhile,  viz..  In  October,  1890,  the  ride- 
walk  on  which  plaintlfC  was  injured  was  laid 
by  respondent  pursuant  to  Ordinance  No. 
2,345  of  Kansas  City,  approved  September 
10,  1890.  The  ^tension  having  been  declar- 
ed illegal,  Denver  avenue  remained  outside 
the  city  until  December  2,  1897,  when  the 
city  again  extended  Its  limits  and  again  took 
In  Denver  avenue.  The  sidewalk  where 
plaintiff  was  Injured  was  on  the  date  of 
her  Injuries  open  to  general  public  travel, 
and  had  been  so  used  for  a  number  of  years 
contlnuouBly  prior  to  said  accident  There 
were  no  signs  or  warnings  of  any  kind  to 
notify  the  public  that  said  sidewalk  was  not 
on  a  street  or  avenue  In  said  dty,  and  the 
sidewalk  where  plaintiff  was  injured  waa  at 
all  of  said  tlmea  used  by  the  general  pub- 
lic for  the  purpose  of  travel  in  the  ordinary 
manner.  From  the  time  that  the  Supreme 
Court  held  the  ordinance  extending  the  lim- 
its of  KansM  City  Invalid,  and  up  to  and 
Including  the  date  of  plalntlfTs  Injury,  de- 
fendant city  did  not  attempt  to  exercise 
any  control  over  said  street.  Plaintiff  con- 
tends that  the  passage  of  the  ordinance  by 
defendant  dty  providing  for  the  laying  of  a 
sidewalk  on  Denver  avenue  was  a  recogni- 
tion by  the  dty  of  such  street  as  a  public 
street  which  It  was  bound  to  keep  In  repair. 
It  seems  to  be  well  settled  that  where  a  dty, 
by  ordinance,  has  required  a  street  within 
the  dty  limits  to  be  fanproved  by  the  con- 
struction of  a  sidewalk  Uiereln,  and  that  In 
pursuance  of  such  an  ordinance  a  sidewalk 
la  construded,  the  dty  la  bound  to  keep  It 
in  repair,  and  Is  liable  In  damages  for  In- 
juries occasioned  by  Its  failure  to  do  so.  Hill 
V.  Sedalla,  64  Mo.  App.  494;  Golden  v.  City 
of  Columbia,  54  Mo.  App,  100;  Byerly  v. 
Anamosa.  79  Iowa,  204,  44  N.  W.  359;  Sey- 
mour V.  Salamanca.  137  N.  T.  364,  33  N.  B. 
304.  But  It  Is  clear  from  the  record  that 
at  the  time  of  the  Injury  complained  of  Den- 
ver avenue  was  not  within  the  corporate  lim- 
its of  defendant  dty.  By  section  1,  subd.  5, 
of  the  dty  charter  of  Kansas  City,  the  com- 
mon council  Is  given  exclusive  control  and 
power  over  the  atreeta  and  sidewalks  of  the 
dty.  By  aectlon  2  of  artlde  9  the  dty  Is 
given  power  to  cause  to  be  graded  all  streets 
and  to  conatmct  and  reconstruct  all  slde- 
walka  within  the  dty  limits,  but  no  power 
la  conferred  by  the  charter  upon  the  dty  to 
grade  or  Improve  roads  or  streets,  or  to  con- 
struct sidewalks  beyond  or  outside  of  the 
dty  limits.   City  of  St  Louis  v.  St  Loula 
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UnlvenKr*  88  Mo.  166,  was^  an  action  of 
ejectment  for  the  possession  of  a  street, 
wUcb  wa»  dedicated  by  tbe  owner  to  the 
pnbUc  In  1821.  In  188%  ti7  tbe  charter  of 
the  dty,  ita  limits  were  find  so  as  to  lease 
the  street  In  question  outside  of  the  cit7  lim- 
its. WhUe  It  was  tbiu  outside  the  limits, 
the  dty  surreyor  was.  by  the  proper  author^ 
Itles,  ordered  to  and  did  make  and  return  a 
plat  to  tbe  board  of  aldermen  of  tbe  city, 
showing  the  street  on  the  map  as  a  public 
highway  open  tot  travel.  This  act  of  tbe  dty, 
It  was  contended  by  plalntUt,  constituted  an 
acceptance  of  the  street  Tbe  court  says: 
"The  dty  bad  no  Jurisdiction.  It  could,  then, 
no  more  accept  a  dedication  of  this  street 
than  of  <me  miles  distant  from  the  dty  lim- 
its. *  *  *  The  map  made  by  Panl  and 
Its  approval  by  the  board  of  aldermen  of  the 
dty  have  no  legal  significance  whatever,  for 
It  Is  a  conceded  fact  that  when  It  was  made 
and  approved  the  land  was  not  within  tbe 
limits  of  tbe  dty.  The  approval  of  the  map 
was  an  act  of  tbe  most  equivocal  character, 
so  far  a>  It  relates  to  that  portion  of  the  land 
Induded  In  it  beyond  the  dty  limits.  But, 
even  If  it  was  as  dear  as  sunlight  that  the 
board  meant  by  that  approval  to  accept  on 
behalf  of  the  dty  the  dedication  made  by 
Oonner,  It  was  a  matter  not  within  their 
Jurisdiction,  and  In  which  tbe  dty  then  had 
no  concern."  But  plaintiff  Insists  that 
whether  Denver  avenue  was  within  the  cor- 
porate limits  of  the  dty  or  not  at  the  time 
of  her  Injury,  as  It  was  within  five  miles  of 
the  dty,  and  was  recognized  by  the  ordinance 
providing  for  laying  tbe  sidewalk  In  ques- 
tion upon  It;  courts  will  take  Judldal  notice 
that  the  street  was  wltbin  five  miles  of  the 
corporate  llmlta  at  the  time  tbe  Injm^  oc- 
curred, and  that  by  Uie  provlslona  of  section 
7846,  Bev.  Bt  1880,  defendant  was  bound  to 
keep  the  sidewalk  in  reasonable  repair  in 
order  to  prevent  injury  to  i>ede8trlans  travel- 
ing alonjr  and  npon  It.  Just  as  If  In  fad  It 
was  within  the  corporate  limits  of  tbe  dty. 
Said  section  reads  as  follows:  "It  shall  be 
lawful  for  the  municipal  authorities  of  dtles, 
towns  and  villages  In  this  state  to  wort; 
grade  or  macadamize  roads,  streets  and  high- 
ways leading  to  and  from  such  dtles,  towns, 
or  villages,  in  sucb  manner  as  may  be  pro* 
vlded  by  ordinance  by  the  proper  authoritieB 
of  any  such  dty,  town  or  village;  but  this 
privilege  shall  not  extend  to  a  greater  dis- 
tance than  five  miles  from  the  corporate  lim- 
its of  sncfa  dty.  village  or  town,  and  shall 
not  be  construed  so  as  to  allow  any  obstruc- 
tion to  or  interfere  with  tbe  free  use  of  any 
such  road,  street  or  highway  by  tlie  pnMlc, 
except  so  far  as  may  be  necessary  while 
working,  rq^airing  or  grading  sucb  nmd  or 
highway."  Even  conceding,  for  sake  of  the 
argument  only,  that  tbe  statato  quoted  ap- 
plies to  all  dtles,  it  only  confws  iq>on  tlmn 
tbe  right  to  "work,  grade  or  macadamize, 
roads,  streeto  and  highways  leading  to  and 
from  sudi  dtles,  towns  or  villages."  No  con- 


trol whatever  of  them,  otherwise  than  for  the 
purposes  indicated.  Is  conferred  nptm  such 
dties,  and  they  cannot  be  hdd  to  respond 
In  damages  for  Injuries  sustained  by  reason 
of  their  failure  to  keep  them  in  repair.  Tbe 
power  conferred  by  the  act  is  a  mere  Ucenae 
to  wotkt  grade,  or  macadamise  thoroughfares 
leading  to  and  from  such  dtles,  towns,  or  vil- 
lages, and  they  are  not  responsible  for  the 
manner  In  which  sucb  work  is  done,  or  tor 
failure  to  keep  any  sucb  thoroughfare  in 
good  condition,  unless  the  action  Is  given  by 
statute.  Reardon  v.  St  Louis  Conntr,  3G 
Mo.  656,  and  subsequent  cases;  Clark  v. 
AOalr  Oo.,  79  Mo.  636.  Nor  do  we  think  this 
court  can  take  Judicial  notice  that  Denvo- 
avenue  la  within  five  mUes  of  tbe  dty  lim- 
its. While  this  court  win  take  Judldal  no- 
tice of  the  streete  of  Kansas  City,  and  their 
relation  to  each  other,  and  tbe  direction  in 
which  they  run  (Brady  v.  Page,  59  GaL  52},  it 
will  not  take  Judical  notice  that  a  road  or 
public  highway  outside  of  the  corporate  lim- 
its of  said  -dty  is  within  five  miles  thereof. 

Plaintiff  also  contends  that,  although  Den- 
ver avenue  was  not  a  public  street  defend- 
ant is  estopped  denying  that  on  July 
9,  1698,  the  walk  was  a  public  sidewalk. 
Upon  this  point  plaintiff  relies  upon  O'SJal- 
ley  V.  City  of  Lexington  (Mo.  Aj^.)  74  S. 
W.  890,  and  YiUage  of  Man^eld  v.  Moore, 
124  III.  133,  16  N.  E.  246,  but  both  of  ttaoae 
ciaea  were  with  respect  to  sidewalks  within 
the  llmlte  of  tbe  mnnldpaUties,  and  were  cor^ 
rectly  dcdded.  In  the  case  of  the  Mayor, 
etc.,  of  the  City  of  Albany  v.  Simon  Cun- 
l!ff,  2  N.  T.  166,  It  was  ruled  that,  wbeie 
the  officers  and  agents  of  tbe  dty  assnmed 
to  bnlld  a  bridge  under  tbe  authority  of  a 
statute  not  constitutionally  passed,  and  the 
bridge  fell  In  consequence  of  the  negligent 
construction  thereof,  the  coriwration  was  not 
liable  In  an  action  at  the  suit  of  a  person 
Injured  by  the  acddent.  In  the  case  at 
bar,  however,  tbe  ddewalk  was  not  at  the 
time  of  the  acddent  within  the  dty  limits: 
hence  the  ordinance  directing  it  to  be  con- 
structed was  ultra  vires  of  the  d^,  and  it  is 
not  therefore,  estopped  in  any  manner  by 
the  passage  of  said  ordinance  and  the  con- 
struction of  the  walk.  In  Stete  ex  reL  v. 
Murphy,  1S4  Mo.  648,  81  8.  W.  788,  34  L.  XL 
A.  389,  66  Am.  St  Bep.  616,  it  waa  said: 
"There  la  no  doubt  that  the  doctrine  d£  es- 
toppel Is,  as  a  general  rule.  aUke  andleaUe 
to  corporations  and  individuals.  It  cannot, 
however,  be  applied  to  validate  a  contract 
which  tbe  corporation  had  no  power  to  nulm. 
The  doctrine  Is  thus  dedared:  'Where  a 
munldpal  corporation  enters  Into  a  contract 
which  it  has  tbe  power  to  make,  the  ^toe- 
trine  of  estoppel  aK>lioa  to  It  with  tbe  aame 
fOTce  as  to  Indlvidnals.*  Union  Depot  Co.  t. 
8t  Lools,  76  Ma  893.  Tbe  rule  Is  thus  glT- 
en  by  BIgelow:  'If  the  act  undertaken  was 
In  and  of  Itself  ultra  vires  of  tbe  copora- 
tlon,  no  act  of  tbe  body  can  have  the  ^ect 
to  estop  it  to  allege  Ito  want  of  power  to  do 
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wliat  -was  imdtrtakBiL*  Btgelov  on  BMo^ 
pel  (&th  E(D  pp.  466,  467.  Bee,  aJao,  ScorUl 
T.  Thayer,  lOB  U.  &  148,  26  U  BO.  068; 
Thomas  t.  Ballroad,  101  U.  S.  8%  25  U  XO. 
860:  F«iuL  B.  B.  Oo.  T.  Ballroad,  118  U.  & 
817,  e  8li^  Gt  1084,  80  li.  BO.  88." 

Finding  no  tevenlble  error  In  the  record, 
the  Judgment  Sa  alBrmed.  AU  ot  tUa  dtft 
■Urn  concur. 


8TATB  T.  BOTBB. 

(fiujfnmm  Court  of  UiMonri,  IMrUUm  No.  9l 

Feb.  1,  1804.) 

HOHICIDV-APPHIAL-ABSBNOB  OP  BIUL  OF  aX- 
CBPTIONS-QUBSTIONS  PRSaENTBD. 
1.  On  appeal  from  a  conTictiou  of  homicide, 
where  there  la  uo  bill'  ot  exceptioni,  there  la 
nothing  before  the  court  but  tbe  record  proper, 
and  errors  occarring  dtirlog  the  trial  are  not 
preaented  for -review. 

Appeal  from  Clrcnlt  Court,  Warne  Coun- 
tr;  F.  R.  Desring,  Judge. 

Willinm  li.  BoTer  waa  convicted  of  man- 
sin  ugliter  In  the  fourth  d^ree,  and  appeals. 
Affirmed. 

The  Attorney  General,  for  the  State. 

FOX,  J.  On  lha  18th  day  of  Angna^  1801, 
th«  proaeentbig  atttnney  of  Wayne  oonnty, 
Mo.,  filed  In  the  (rfBce  of  the  claA  of  the  chs 
colt  court  ot  aald  coimty  an  Informatku 
charging  the  defendant  with  murder  of  the 
first  degree.  On  the  11th  day  of  Febmary, 
1902.  defendant  vas  pot  qpon  hla  trial  npom 
the  charge  In  the  Intormatloii.  The  trial  r»- 
Bolted  In  a  TOdlct  ct  gnllty  ot  manalangbter 
of  the  fourth  degree,  and  hla  pnnlabment  aa- 
Beaeed  at  two  yeara  In  the  penitentiary.  Mo- 
tion tor  new  trial  was  filed,  and  by  the  ooort 
OTermled,  and  tbe  cauae  la  here  up<m  axv^l* 

Wliaterer  errors  appellant  may  have  com- 
plained of  during  the  iffogreaa  of  tiie  ttla^ 
they  bare  not  been  preaerved  tor  review  by 
this  court  There  la  no  bill  of  exertions; 
hence  nothing  before  ua,  except  the  record 
proper.  We  have  examined  tbe  record.  The 
InformatloQ  la  In  doe  twm.  The  defendant 
was  properly  arrayed,  and  entered  bis  plea 
ot  not  gnllty. 

The  verdict  of  the  Jury  Is  In  proper  toxm, 
finding  the  defendant  guilty  of  one  at  the 
grades  of  bomldde  Induded  In  flie  charge 
as  contained  In  the  Information;  and,  finding 
no  error  In  the  reccffd  b^we  ua,  tbe  Jndg- 
ment  of  the  trial  court  aboold  be  aiDrmed, 
and  it  la  so  ordwed.  All  concur. 


STATB  v.  HTAITF. 

<8iiiinme  Conrt  of  Missouri,  DtvMw  No,  3. 

Feb.  1,  1904.) 

ROBBERY  —  BVIDBNCB  —  ADHI8SIBILITT-eUT- 
nCIBNCT—lDBNTIFIOATION— APPEAL 
—DISTURBANCE  OF  VERDICT. 

1.  The  identification  of  defeodaot  aa  the  per* 
petrstor  of  a  robbery  Is  a  questlm  of  tact  for 
the  Jory. 


2.  In  a  jHooocntlon  for  robbery,  erldenco  Add 
BafBdent  to  identity  defendaut  as  one  of  the 
robbera 

8.  A  Terdict  ot  the  jory  will  not  be  distnrbed 
on  appeal  when  tfasre  la  sabstantlal  evidence 
to  sopport  It. 

4.  In  a  proaecntlon  tor  robbery,  where  It  was 
shown  that  when  the  oflQcer  arrested  defend- 
ant and  his  partnw  on  Jannarr  7th,  the  night 
ot  the  robbed,  they  locked  their  place  ot  bosl- 
ness,  and  it  remained  locked  until  the  officer 
returned  to  search  tbe  aame  on  Febmary  12th. 
evidence  that  the  officer  on  the  latter  date  went 
Into  tha  cellar,  and  fonnd  the  stolen  property 
in  a  pile  ttf  dhrt  and  d4bii%  was  admlarible. 

Appeal  from  St  Louis  Circuit  Court;  W.  B. 
Douglas,  Judge. 

Frank  Hyatt  waa  convicted  of  robbery  in 
the  first  degree,  and  appeals.  Afl9rmed. 

Chas.  J.  Maurer,  for  appellant  The  Attor- 
ney Qeneral  and  Sam  B.  J^Eriea,  for  the 
State. 

GANTT.P.J.  At  tha  rebruaiy  term,  1908, 
of  tbe  dreult  court  of  the  dty  of  Bt  Lonla, 
criminal  division  No.  8,  the  defendant  Frank 
Hyatt,  waa  convicted  of  robbery  In  the  first 
degree,  and  hla  tentoHie  asseaaed  at  seven 
years  in  tbe  penitentiary.  From  that  convic- 
tion he  appeals. 

The  indictment  la  in  tlie  usual  and  ap- 
proved form,  and  It  la  tmnecesaary  to  set.  It 
out  at  length,  l^e  defendant  was  duly  ar- 
raigned, and  entered  bis  plea  of  not  gnllty. 
The  evidence  tends  to  prove  that  the  defend- 
ant was  tbe  proprietor  of  a  aalora  at  the 
northeast  comer  of  Nlntik  and  Walnut  streets 
In  the  city  of  St  Louis.  The  alleged  robberr 
took  place  on  the  7th  day  ot  January,  1903, 
on  Walnut  street  betweoa  Seventh  and 
BIgbth  streets.  In  said  dty,  near  10  o'clock 
m  the  night  of  that  day.  About  10  <^clock 
of  that  night  Lum  Webb,  ot  Ft  Smia,  Ark., 
wait  into  defoidanfs  said  aaloon,  having  on 
hla  person  at  the  time  a  gold  wateh  and  dialn 
and  abont  880  In  money.  Tbe  defendant  In- 
.  trodoced  himself  to  Webb,  and  asked  him  to 
take  a  drink.  Webb  declined  to  drink,  fant 
took  a  cigar.  Webb  thoa  Invited  the  defend- 
ant Hyatt  to  drink  with  htm,  bnt  Hyatt  re- 
fused to  drink  becauae  Webb  had  refuaed  to 
drink  with  him.  About  that  time  a  woman 
—one  Maud  Coffey-came  in,  and  took  a  seat 
at  a  table  in  tbe  ssloon,  whereupon  Hyatt 
and  Webb  also  sat  down  at  the  same  table. 
The  party  then  bnk  one  or  two  drinks  to- 
getiier,  when  Wdib  got  up  and  started  to  the 
St  James  Hotel  on  Broadway,  where  be  was 
stopping.  The  woman  tollowed  him  out  of 
the  aaloon.  He  bad  gtme  but  a  short  dis- 
tance when  the  defraidant  Hyatt  and  one 
HUdebrant  ovwtotA  him  and  threw  him 
down,  ttie  defendant  striking  him  in  the  face 
and  kiddng  him  after  he  waa  down.  Th^ 
then  fradbly  took  firom  him  hla  watdk  and 
money,  bat  did  not  get  the  chain. 

The  principal  point  urged  for  a  reveraal  la 
the  Inanffldoicy  of  the  evidokce  to  identify 
defendant  as  one  of  the  robbers.  Tbe  evi- 
dence on  this  point  was  as  follows:  Webb 
testified:    "He  (meaning  defendant  made 
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talnudf  ftcqnabitod,  and  we  coaTaraed  {Mr 
some  time.  The  eonversatlmi  wu  generaL 
I  do  not  remember  all  that  occurred,  but  a 
little  of  eTerytbing.  I  believe  the  first  time 
I  took  another  cigar,  and  pot  It  In  my  pocke^ 
and  when  I  aaked  him  what  he  would  take 
he  said,  1  dont  like  to  drink  with  a  man 
who  will  not  drink  with  me.'  'Well,'  I  Baya, 
'I  can  take  a  little  glass  of  beer,'  and  be 
drank  wUaky,  and  this  wtmian  came  up.  She 
was  there  sitting  down  st  a  table  jnst  in  the 
back  of  the  room.  I  do  not  know  her  name. 
I  have  seen  her.  She  is  oat  thore  In  that 
room.  She  came  up  and  took  a  drink,  Tbey 
bo0i  drank  whisky,  and  In  fbe  meantime  the 
music  kept  on  playing,  and  we  sat  down  at 
a  table  in  the  back  end  of  tiie  room,  and  I 
believe  she  ordered  drinks  and  paid  for  them. 
I  took  a  small  glass  of  beer  at  that  time,  and 
got  kinder  strangled  from  some  cause  or  oth- 
er. I  then  got  up  and  went  to  tib?  back  of 
the  room,  and  then  started  oat  at  the  front 
dow,  and  she  followed  .me.  I  started  up 
Walnut  street  towards  the  hotel,  and  she 
started  along  with  me.  I  wanted  to  go  to 
the  hotel,  as  I  had  been  up  all  the  night 
b^ore,  losing  sleep.  I  had  on  an  overcoat 
bnttoned  at  the  collar.  It  was  a  chilly, 
raw  night,  and  Just  as  I  left  this  woman  I 
beard  something  on  the  sidewalk,  and  I 
turned  and  looked  otw  my  shoulder  and  this 
fellow  Hildebrant  came  along  and  kinder 
Jumped  on  me,  and  {Onioned  Ills  arms  around 
me,  and  Hyatt,  the  defendant,  which  I  took 
to  be  Hyatt,  passed  around  me,  and  hit  me 
across  the  head  with  something.  I  Jerked 
my  right  hand  loose,  and  made  a  straggle, 
and  be  hit  me  again.  I  had  on  a  kind  of  a 
plush  cap,  a  railroad  cap,  and  he  commenced 
going  through  my  pockets.  This  fellow  Hj- 
att  kept  telling  him,  'Inside  vest  pocket,  in- 
side vest  pocket,'  and  when  they  got  into  the 
pocket  Hildebrant  said,  'Get  bis  watch,* 
and  when  they  broke  and  ran  off  I  started 
out  to  find  the  police.  They  got  me  down  on 
my  right  side,  and  my  cap  was  pushed  over 
my  eyes  until  I  could  not  see.  There  was 
another  man  there  besides  Hyatt  and  Hilde- 
brant I  do  not  know  who  he  was.  1  never 
seen  him.  Z  cannot  identify  him.  The  on- 
ly par^.I  can  identify  that  X  got  a  look  at 
while  I  was  being  robbed  are  these  two  men, 
the  defendant  Hyatt  and  Hildebrant.  They 
succeeded  in  taking  my  watch  and  money 
from  my  Inside  pocket.  As  soon  as  they  got 
the  watch  and  money,  they  ran  away,  to- 
wards the  saloon,  I  think.  I  cannot  say  how 
many  blows  1  was  hit  He  hit  me  twice, 
with  two  hard  blows,  and  then  this  fellow 
Hyatt,  he  was  standing  over  on  the  right 
and  be  kicked  me  several  times."  On  cross- 
examination  the  prosecuting  witness  testi- 
fied as  follows:  "Q.  Who  hit  yon?  A.  That 
man  right  there,  Hyatt  -  He  stepped  around 
on  my  right  and  hit  me.  Q.  But  you  said  a 
moment  ago  yon  took  him  to  be  Hyatt.  Yon 
do  not  know  It  mu  Hyatt?  Ton  took  bim  to 
be  Hyatt?  A.  It  was  Hyatt  Q.  Ton  now  say 


itwasHyatt?  Ton  are  cntaln  about  that,  are 
yonf  A.  Wdl,  yes.  Q.  Why  did  you  hesi- 
tate If  you  are  certain.  A.  Well*  he  was  the 
man  that  was  standing  there.  They  all  rosli- 
ed  around,  and  I  thought  some  of  tlie  rest 
of  them  might  hit  me.  Hyatt  hit  me  aU 
right  and  then  kicked  me,  and  stood  pnntA- 
Ing  me  with  bit  toe."  The  witness  Identi- 
fied the  defendant  among  40  persons  at  Po- 
lice Hradquarters.  Maud  GofFey  testified 
that  she  lived  at  14S2  CoUege  avenue,  St 
Louis:  that  she  was  in  the  saloon  kept  by 
the  defendant  on  the  night  of  January  7th. 
She  said  she  had  be«t  sent  for  twice  befwe 
she  came.  That  Hyatt,  defendant  came  domi 
to  get  her,  and  told  lier  that  some  gmtfas 
man  was  np  th«e.  That  she  could  get  some- 
thing ofF  of  him  If  she  would  go.  She  went 
vrltb  him  to  the  saloon  about  10  o'clock,  and 
wheu  she  got  there  she  tonnd  Qie  prosecot- 
Ing  witness.  Hildebrant  introduced  her  to 
blm.  "Hildebrant  Is  a  partner  of  flie  de- 
fendant I  stayed  in  the  saloon  until  some 
time  between  ten  and  twelve  o'clock,  when 
Webb  and  I  left  We  went  east  on  Walnut 
street  When  we  got  down  between  Seventh 
and  Eighth  on  Walnut  these  three  fellows 
came  up,  and  Hildebrant  threw  his  arm 
around  Webb,  and  pnlied ,  him  down,  and 
then  Hyatt  kicked  him.  Hyatt  was  stand- 
ing, and  he  k^t  iK^erlng,  'Inside  vest  pock- 
et Inside  vest  pocket'  Hyatt  kicked  hhn 
once." 

The  defendant  insists  the  foregoing  evi- 
dence win  not  support  the  verdict  The  iden- 
tification of  the  defendant  as  one  of  the  per- 
petrators of  the  robbery  was  a  question  of 
fact  for  the  determination  of  the  Jury.  The 
Jury  saw  and  heard  the  wltoesses  on  this 
point  and,  If  they  believed  the  evidence  of 
Webb  (as  they  obviously  did),  it  was  soffl- 
clent  to  show  be  was  one  of  the  robbers. 
Again  and  again  be  stated  defendant  was 
one  of  the  men  who  assailed  and  robbed 
him.  He  had  seen  the  defendant  Just  prior 
to  the  robbing  in  his  saloon,  ^d  drank 
vrith  him,  and  sat  at  the  table  with  him,  and 
had  a  good  opportunity  to  observe  hhn,  and 
the  robbing  occurred  so  soon  after  be  left 
tbe  saloon  there  Is  nothing  Improbable  to  his 
evidence  that  he  recognized  defendant  as  one 
of  tbe  party  who  robbed  him.  Moreov^,  he 
was  corroborated  by  Maud  CofPey.  While  it 
Is  truei  she  testlfles  to  her  own  baA  character 
for  lewdness,  tbe  defendant's  evidence  shows 
she  was  to  defendant's  saloon  that  nlg:ht 
and  went  out  of  the  saloon  at  the  same  time 
that  the  prosecuting  witness  did,  and  vras  to 
a  position  to  hear  and  see  the  matters  which 
she  detailed  on  the  witness  stand.  The  Jray 
saw  her.  and  observed  h&t  demeanor,  and  It 
was  thdr  province  to  tielleve  her  and  Webb 
or  reject  their  evidence.  If  they  believed 
them,  there  was  no  reason  to  doubt  the  Iden- 
tification of  defendant  as  one  of  the  robbers. 
The  rule  is  firmly  estobllsbed  that  the  ver- 
dict of  the  Jury  vrlll  not  be  disturbed  where 
there  is  substantial  evidence  to  support  IL 
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State  T.  Klnne7>  81  Mo.  101;  State  t.  Gre«i, 
X17  Mo.  298.  22  8.  W.  952;  State  T.  Howard, 
lis  Mo.  127.  24  S.  W.  41. 

2.  It  la  Insisted  fbat  «ror  was  committed 
in  iKTmlttlDg  the  state  to  prove  that  on  the 
12th  of  February  followhig  the  7th  of  Janu- 
ary, 1903,  the  night  of  the  robbery.  Officer 
I^awton  took  a  lautem  and  went  down  Into 
the  cellar  of  the  saloon,  and  found  Webb's 
watch,  of  which  be  had  been  robbed.  In  a  pile 
of  dirt  and  dfibrls.  To  undCTStand  this  ob- 
jection, It  should  be  stated  that  on  the  night 
of  the  robbery  the  policeman  arrested  both 
fllldebrant  and -Hyatt,  the  proprietors  of  the 
saloon,  and  closed  the  saloon,  and  Hlldebrant 
locked  the  doors  of  the  saloon,  and  put  the 
key  In  hfs  pocket,  and  the  saloon  remained 
locked  up  nntll  Lawton  made  the  search  In 
tbe  cellar  and  found  the  watch.  The  evi- 
dence  further  disclosed  that  there  was  a 
trapdoor  behind  the  bar  leading  down  some 
steps  Into  the  cellar,  nnder  which  the  watch 
w&a  fonnd.  The  court  did  not  Instruct  on 
the  possession  of  the  stolen  property,  but 
simply  admitted  the  evidence  of  tbe  finding 
of  the  watch  in  the  cellar  of  defendant's  sa- 
loon along  with  the  other  testimony  tending 
to  show  that  tbe  premises  had  remained  in 
statu  quo  from  the  night  of  tbe  robbery  until 
tbe  watch  was  fonnd,  and  that  the  defend- 
ant was  In  tbe  saloon  and  In  charge  of  it  aft- 
**r  the  robbery.  The  evidence  was  clearly 
admissible  in  snch  drcumstances.  It  was  a 
pregnant  drcumstance  which  the  Jnry  were 
at  liberty  to  consider  In  connection  with  all 
other  evidence  in  the  case.  Among  other 
things,  it  strongly  tended  to  establish  the 
principal  fact  that  Webb  was  actually  rob- 
bed of  his  watch  that  night,  as  the  watch 
was  fally  Identified  by  Webb  as  the  one  tak- 
en from  him  by  force  that  nighl 

Our  conclusion  Is  that  there  was  no  error 
comuQitted  In  the  trial  conrt,  and  the  Jndg- 
meat  la  therefore  afllrmed.  All  eoncur. 


STATE  T.  WOODSON  ef  at 

(Supreme  Court  of  Missouri,  Dlvisloii  No.  2. 

Feb.  1,  1904.) 

BAIL— RECOGNIZANCE— JtlDOES— POWERS  IN 
fJHAMBBRS-COURTS-ADJOUKNMENT. 

1.  Ber.  St.  1899,  i  2543,  provides  that,  when 
a  defendant  la  in  cnstody  or  nnder  arrest  for  a 
bailable  offense,  the  judge  of  the  court  In  which 
the  indictment  or  information  Is  pradlng  may 
let  Mm  to  ball,  and  take  Us  recognisaiiee.  Setv 
tlon  2545  declares  Uiat  a  recognizance  taken  In 
a  court  of  record  in  term  time  shall  be  entered 
of  record,  and  all  recoimlzancee  taken  In  va- 
cation shall  be  In  writing  and  signed  by  the 
parties.  Section  4160  provides  that,  whenever 
any  act  Is  anthorized  to  be  done  In  vacation, 
the  words  "in  vacation"  shall  be  conatrued  to 
inclnde  any  adjonrament  of  the  court  for  more 
tban  one  day.  Held,  that  section  4160  did  not 
Umit  the  power  of  tbe  judge  in  admitting  a  pris- 
oner to  bail  and  taking  bond  under  section  2543, 
and  hence  s  Judge  of  the  court  In  which  an  in- 
dif^roent  was  pending  had  power  to  let  defend- 
ant to  ball  and  take  nia  recognizance  In  cham- 
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hers  after  tbe  conrt  had  adjonmed  on  that  day 
nntlt  the  day  following. 

Appeal  from  St.  Louis  Circuit  Court; 
O'Neil  Ryan,  Judge. 

Scire  facias  by  the  state  against  Harrison 
Woodson  and  another  for  forf^ted  recogni- 
sance. From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeal.  AfBrmed. 

Chas.  P.  Johnson  and  David  Murphy,  tot 
appellants.  The  Attorney  OenMal  aod  Sam 
B.  Jeffries,  for  the  State. 

Statemmt 

FOX,  J.  "This  is  a  proceeding  by  scire 
facias  to  enforce  the  forfeiture  of  a  recogni- 
zance entered  into  by  Harrison  Woodson,  as 
principal,  and  John  H.  Yette.  as  surety.  Ou 
the  liJth  day  of  June,  1902,  the  grand  jury 
of  the  city  of  St  Lonls  returned  an  Indict- 
ment against  Harrison  Woodson  and  Richard 
McKenna,  charging  them  with  burglary  at 
tbe  city  of  St  Louis  on  the  17th  day  of 
April,  1902.  On  the  same  day  a  capias  was 
Issued,  and  returned  by  the  sheriff  as  execut- 
ed, by  arresting  tbe  defendants;  and  Harri- 
son Woodson  entered  into  a  recognizance  be- 
fore Judge  Douglas,  of  Division  No.  8  of  tbe 
circuit  court  of  tbe  city  of  St  Louis,  on  the 
19th  day  of  June.  1902— the  same  day  that 
the  Indictment  was  returned.  A  severance 
was  called  for.  a  separate  trial  granted,  and 
the  case  of  State  v.  Woodson  was  set  for 
trial  on  September  4,  1002,  when  the  defend- 
ant was  three  hmes  called,  and  failed  to  an- 
swer to  the  Indictment;  and.  so  falling,  neg- 
lecting, and  refusing  to  answer,  the  surety 
upon  the  bond  of  the  defendant,  being  also 
called  three  times,  failed  to  respond,  but 
made  default  The  bond  was  thereupon  de- 
clared forfeited  by  the  court  and  scire  fa- 
cias ordered,  and  also  a  capias  Issued  for 
the  defendant  Vette^  retamable  October  6. 
1002." 

Tbe  bond  executed  by  defendants,  which 
Is  the  basis  of  this  controversy,  is  as  follows: 

"Circuit  Court  of  the  City  of  St  Louis,  Di- 
vision No.  8.  State  of  Missouri,  City  of  St 
LoulB— sa.:  Be  It  remembered.  That  on  the 
19th  day  of  June,  in  tbe  year  nineteen  hun- 
dred and  two,  personally  came  before  Wal- 
ter B.  Douglas,  Judge  of  the  Circuit  Conrt 
of  tbe  City  of  St  Louis,  Division  No.  8,  with- 
in and  for  the  said  City  of  St.  Louis,  Har- 
rison Woodson  (as  principal)  and  John  H. 
Vette  (as  surety),  and  acknowledged  them- 
selves, jointly  and  severally,  to  owe  to  the 
State  of  Missouri,  the  sum  of  One  Thousand 
Dollars,  to  be  levied  of  their  respective  goods 
and  chattels,  landa  and  tenements;  yet  npon 
condition  that  If  tbe  said  Harrison  Woodson 
shall  personally  appear  before  the  Circuit 
Court  of  the  City  of  St  Lonls,  Division  No. 
8,  from  day  to  day  during  the  present  term, 
and  on  the  first  day  of  any  future  term, 
thereof;  to  which  this  cause  may  be  contin- 
ued, then  and  there  to  answer  to  an  Indict- 
ment preferred  by  tbe  Grand  Jurors  of  said 
Olty,  against  said  Harrison  Woodson  for  the 
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oltenw  of  Bnrglaz7»  tecoDd  degree  and  Lais 
ceny  and  shall  not  depart  the  said  court 
without  leave  thereof,  then  this  recognizance 
to  be  Told.  else  to  remain  In  full  force  and 
effect  Harrison  Woodson.  [Seal.]  Jolm  H. 
Yette.  [Seal.]  Witness:  A.  Carr. 

"Token  and  certified  the  year  and  day 
aforesaid.  Waltw  B.  Douglas,  Judge  of  the 
Circuit  Court  of  the  Glty  of  St  Loots,  Divi- 
sion No.  S." 

The  controverted  qnestlons  In  ^s  cause 
are  fully  disclosed  by  tbe  answer  of  the  de- 
fendants, which  Is  as  follows; 

"Defendant  John  H.  Yette,  answering  to 
fhe  writ  of  scire  facias  herein,  states  that 
there  Is  no  record  of  any  recognizance  enter- 
ed into  by  him  during  the  June  term,  1902, 
as  set  forth  In  the  writ  of  scire  facias  or 
otherwise.  And  said  defendant,  showing 
cause  why  the  state  of  iflssoorl  should  not 
have  execution  agalns^  him,  states  that  there 
is  no  judgment  against  him  so  far,  nor  can 
there  be  Judgment  wtered  against  him  In 
tills  proceeding,  because  there  Is  no  record  of 
any  recognizance  having  been  entered  on  the 
minutes  of  the  drcutt  court,  city  of  St.  Louis, 
Ma  8,  although  said  court  was  In  session, 
holding  its  June  term  for  the  year  1902,  on 
the  19th  and  20th  days  of  June,  1902.  And 
said  defendant  farther  showing  cause  why 
the  state  of  Missouri  should  not  have  judg- 
ment and  execution  against  him,  states  that 
Qie  pretended  bond  on  file  In  tbe  case  of  state 
of  Missouri  V.  Harrison  Woodson,  diarged 
with  burglary  and  larceny,  appears  upon  Its 
face  to  have  been  taken  and  approved  by 
Hon.  Walter  B.  Douglas,  Judge  of  said  ctr^ 
cult  court  on  the  19th  day  of  June,  1902, 
but  defendant  says  that  on  Bald  date  said 
Hon.  Walter  B.  Dou^as  had  no  power  nor 
authority  to  take  and  approve  such  bond, 
for  the  reason  that  on  tbe  said  date  (the 
IDth  day  of  Jun^  and  on  the  20th  day  of 
Jnn^  1902,  said  court  was  In  its  June  term, 
and  on  said  date  there  bad  heea  nor  was 
there  any  adjournment  of  said  court  for  more 
than  one  day;  hence  said  bond,  having  been 
taken  and  approved  in  manner  not  in  ac- 
cordance with  the  statute  in  such  cases  made 
and  provided,  has  no  savor  of  nUIdl^,  and 
is  void.  And  said  defendant  having  fully 
answered  and  responded  to  said  writ  of  scire 
facias,  prays  to  be  discharged,  with  his 
costs." 

There  Is  no  dispute  about  the  fticts  in  this 
case.  They  may  be  briefly  snnunarlzed  as  fol- 
lows: The  defendant  Woodson  was  indicted 
by  the  grand  Jury  of  tbe  (^ty  of  St  Louis, 
charged  with  burglary  and  larceny.  During 
the  June  term  of  court  he  was  arrested,  and 
on  the  19th  day  of  June,  1902,  before  Judge 
Douglas,  In  chambers,  defaidant  Woodson, 
as  prlndi^l,  and  John  H.  Yett^  as  surety, 
^ecuted  the  recognizance  herein  set  forth, 
and  which  was  filed  In  the  general  office  of 
the  clerk  of  said  court  This  recognizance 
was  taken  by  Judge  Douglas,  who  was  ttie 
then  Judge  of  tbe  court  in  which  said  indict 


moit  against  Woodson  ynm  penflhiR  aad  tfee 
recognisance  was  taken  dwlng  tlie  reeeas  of 
the  court  Court  adjourned  on  tbe  UMh  to 
the  20th  of  June.  It  was  after  tbe  adjoorv- 
ment  on  the  19th  that  this  recognlnooe  was 
executed,  taten,  and  ^proved  by  Jndt* 
Douglas.  There  was  no  record  entir  u  c» 
tbe  taking  of  this  bond. 

Opinion. 

It  la  apparent  tmm  the  raond  befove  as 
that  bnt  one  legal  proposition  amtnutm  us 
In  fb.9  dlspoi^tion  of  this  cause:  Was  tbt 
Judge  of  the  court  In  which  the  indictment 
against  defmdant  Woodson  was  pending  au- 
thorised to  take  the  ren^rnhumce  vjm  whkk 
this  Judgment  is  predicated?  On  to  mon 
cleariy  state  the  proposition,  the  court  ad- 
journed on  the  19th  of  June  to  the  next 
morning,  tiie  20th  of  June,  1902  (futt  b^ng  aa 
adjoummoit  for  more  than  one  day),  and 
daring  fbB  recess  of  0»  court  on  tbe  19tb 
June,  this  bond  was  taken  by  tbe  Judge 
of  tbe  court  and  filed  In  tbe  clertfs  office^ 
and  no  entry  of  record  made  In  reject  to 
tbe  taking  of  it  Does  this  state  of  tbe  rec- 
ord rendor  snch  recognisance  void  and  oi  no 
efltect? 

Tbe  prefer  eonstructlon  ot  the  statote 
which  prorldee  for  the  taking  of  recogni- 
sances In  crimtaial  cases  most  be  the  aolDtioii 
of  this  proposition.  Section  254S.  Rev.  SL 
1899,  provides  upon  this  subject  tbn^  **wben 
the  defendant  Is  in  custody  or  under  arrest 
for  a  bailable  ofTense,  tbe  Judge  of  tbe  emit 
In  which  the  indletmoit  or  Information  is 
pending  may  let  him  to  ball  and  take  Us 
bond  w  recognisance."  Section  2546^  Bev. 
St  1899;  provides:  "All  recognizances  taken 
in  a  court  of  record  In  term  shall  be  oitaed 
of  record,  and  all  recognisances  required  or 
authorised  to  be  takm  in  vacation  In  any 
criminal  ease,  or  proceeding  of  a  criminal 
nature,  shall  be  In  writing,  and  signed  by  the 
parties  to  be  bound  flierdiy." 

It  is  earnestly  cfmtended  and  very  ably  ar- 
gued tiiat,  tbe  court  not  having  adjoomed  for 
more  than  (me  day.  Judge  Douglaa  was  not 
empowered  to  take  this  bond  on  tiie  10th  dsy 
of  June,  1902.  It  is  claimed  that  tbe  bond 
should  have  been  taken  in  OQea.  conit,  and 
entered  of  record,  unless  the  court  was  ad- 
journed fw  more  than  me  day.  In  wbkA 
event  the  Judge  would  be  authorised  to  take 
the  recognizance.  We  are  unable  to  agree 
to  this  cotttoiUon,  and  are  of  flie  opinion  that 
the  posltloa  of  connsd  for  lyvpeilsnt  fidls  tt 
find  support  upon  a  fair  and  reasonable  eon- 
structlon of  our  statute.  Section  2MB,  mpn. 
In  idaln  and  nnamblguons  tmo»,  vests  tbs 
power  of  letting  to  ball  and  taking  reeognl- 
cance  In  the  Judge  of  the  court  in  which  tte 
indictment  or  Information  is  poidlns.  This 
power  is  not  limited  by  any  tem  esipsssWl 
in  the  section.  Tbe  evident  purpoae  of  so- 
thorising  tbe  Judge  In  which  the  indlctmeot 
is  pending  to  admit  to  baO  was  to  famish 
facilities  for  ail  persona  who  might  bt  dhsr 
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ged  with  a  crimliul  offense,  and  arrested  up- 
on sach  charge,  for  promptly  securing  their 
liberty  by  glTlng  bond.  It  was  to  avoid  the 
unnecesaary  ccmflnement  In  Jail  of  those  peav 
sons  under  arrest  for  a  bailable  offense  who 
were  ready  and  able  to  give  the  required  bond. 
Take  this  case.  The  court  adjourned  until 
the  20th  of  Jan&  After  adjournment  the  de- 
fendant was  ready  to  give  hla  bond.  Must 
be  wait  and  be  held  in  custody  untU  the  next 
morning,  when  the  court  la  In  session,  before 
his  release  can  be  secured?  We  think  not 
The  statute  moat  be  construed  to  mean  what 
it  says— that  the  Judge  of  the  court  in  wblcb 
the  cause  Is  pending  may  take  the  bond  and 
release  the  prisoner  from  custody.  This  stat- 
ute la  broad  enough  to  empower  the  Judge  to 
admit  to  bail  and  take  bond  in  any  bailable 
offense  pending  in  the  court  of  which  he  la 
Judge  at  any  time  when  the  court  is  not  In 
actual  seeslon.  The  conclusion  readied  as  to 
the  scope  of  the  authority  granted  by  section 
1^43,  supra,  in  no  way  conflicts  with  the  pro- 
Tlsi(Hi8  of  section  2645,  anpra.  When  the 
court  is  In  session,  no  one  will  dispute  that 
all  bonds  taken  must  be  altered  of  record, 
and  that  la  the  meaning  of  the  terms  used  In 
Becti<Hi  254S:  "All  recognisances  taken  in  a 
court  of  record  in  term  shall  be  entered  of 
record."  The  Ycry  terms  used,  "taken  In 
court  of  record  In  term,"  indicate  dearly  the 
application  of  the  terms  to  those  cases  In 
which  bonda  are  taken  In  open  court,  and 
should  not  be  construed  as  prohibiting  the 
Judge,  during  the  recess  of  the  court,  from 
exercising  the  pomr  k»  dearly  granted  by 
section  264a. 

It  Is  insisted,  however,  that  the  power  ot 
the  Judge  to  admit  to  bail  in  pursuance  of 
the  provisions  of  section  2543,  supra,  is  limit- 
ed by  the  terms  of  section  4160,  Rer.  St  1899, 
which  provides.  In  one  of  Its  subdivisions: 
"Whenever  any  act  la  authorized  to  be  done 
by  or  any  power  given  to  a  court,  or  Judge 
thereof  In  vacation,  or  whenever  any  act  la 
authorised  to  be  done  by  or  any  power  given 
to  a  clerk  of  any  court  In  vacation,  the  words 
in  vacation'  shaU  be  construed  to  include 
any  adjournment  of  court  for  mere  than  one 
day."  This  section  was  never  intended  to 
limit  the  power  of  the  Judge  In  admitting  to 
bail  and  taking  bond  under  section  2543,  and 
it  Is  apparent  that  the  lawmaking  power  nev- 
er contemplated  such  a  result  by  the  mact- 
ment  of  it  It  will  be  observed  that  section 
SS43  deals  with  the  subject  in  Judgment  be* 
fore  us,  and  its  provlaiMis  are  plain  and  un- 
ambiguous. 8ectl(m  4160  very  appropriately 
provides  that  "the  construction  of  all  statutes 
of  this  state  shall  be  by  the  following  addi- 
tional mies,  unless  ancfa  conatractlon  be  plain- 
ly repugnant  to  the  Intent  of  the  Legislature, 
or  of  the  context  of  the  same  statute."  It 
will  be  noted  that  section  254S,  authorizing 
tlie  Judge  to  admit  to  ball  and  take  bond  of 
prisoners  In  custody,  does  not  contain  the 
tnms  "in  vacation";  hence  the  rule  of  con- 
struction u  designated  in  aection  4160  has 


no  application  to  that  section.  It  Is  signifi- 
cant that  the  terma  "In  vacation"  were  omit- 
ted from  section  2543,  and  it  must  be  taken 
to  Indicate  that  the  power  vested  In  the  Judge 
of  the  court  in  whlcb  the  cause  is  pending  la 
not  restricted,  and  that  he  may,  in  harmony 
with  the  spirit  and  Intent  of  that  section,  ad- 
mit to  ball  and  take  recognizances  during 
any  recess  of  the  court  over  which  be  pre- 
sides. Both  sections  2648  and  4160  may 
stand  to  perfect  harmony.  Wherever  the 
terms  "In  vacation"  are  used  to  a  statute,  the 
roles  of  construction  as  provided  are  applica- 
ble; and  doubtless  the  Legislature  had  to 
mtod  the  numerous  inrovislons  of  the  Code  in 
which  those  tenns  are  expressly  used,  and  to 
those  provisions  such  rales  of  constrnctloD 
were  totended  to  be  made  applicable.  For  In- 
stance, section  3627,  Rev.  St  1890,  provldea 
that  the  Judge  of  the  court  may  grant  to- 
Juncttons,  but  it  Is  followed  with  the  express 
provision  that  he  may  do  so  "to  vacation." 
To  the  same  effect  sections  4449  and  4^1,  In 
respect  to  the  pow^  of  the  Judge  in  vacation 
to  issue  preliminary  writs  of  prohibition.  He 
may  order  change  of  venue  to  dvU  cases; 
appotot  appraisers  to  cases  of  assignment: 
order  sale  of  attached  property:  grant  writs 
of  habeas  corpus;  appoint  successor  to  as- 
signee; appoint  receiver  of  attached  property. 
All  of  these  powers  are  vested  to  the  Judge, 
and  each  section  conferring  the  power  adds 
the  terms  'in  vacation."  To  these  provisions 
of  the  statute  it  Is  apiMtrent  the  construction 
of  the  terms  "to  vacation,"  as  provided  by 
aection  4160,  are  applicable,  and  not  to  a  sec- 
tion of  the  statute  specially  applicable  to 
taking  recognizances  to  which  those  terms 
are  not  used.  In  Stote  v.  Byermann,  172  Mo., 
loc.  dt  304,  72  8.  W.  542,  a  similar  contention 
was  made  to  the  one  to  the  case  at  bar.  Bur- 
gess, J.,  very  clearly  announced  the  rule  as 
applicable  to  section  254S,  supra.  He  said: 
"Defendant,  however,  says  that  the  bond 
was  taken  by  the  Judge  of  the  court  after  Its 
adjournment  for  the  day,  and  Is  therefore 
void,  and  relies  upon  the  case  of  State  v. 
Caldwell,  124  Mo.  509  [28  8.  W.  4],  as  sus- 
taining that  contention:  but  that  case  Is 
dearly  dlstingulahabie  from  the  caae  at  bar, 
In  thla:  In  that  caae  the  bond  was  taken 
by  the  clerk,  who  had  no  authority  to  do  so, 
and  was  therefore  void,  while  to  this  case 
the  bond  was  taken  by  the  Judge  of  the  court 
before  whom  the  case  was  pending,  and 
therefore  had  the  same  blndli^  effect  to 
law,  as  If  it  had  been  taken  to  open  court, 
and  spread  upon  the  minutes  of  the  clerk." 
This  is  decisive  of  the  controversy  tovolved 
In  this  proceeding. 

We  have  thus  given  expression  to  onr 
views  upon  the  Interpretation  of  the  sec- 
tions of  this  statute  before  ua  concerning  the 
subject  to  dispute,  which  resulta  to  the  final 
concluaion  that  there  was  no  revendble  error 
in  the  determination  of  this  cause  by  the 
trial  court.  The  Judgment  should  be  affirm- 
ed,  and  it  is  so  ordered.  All  concnr. 
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STATE  T.  RIDDLB. 

(SnpreiiM  Coart  of  Mlaaouri,  Divldon  No.  2. 
Feb.  1.  1904.) 

mjRDBR— DISCHARGB  BT  DSLAT  OW  TRIAL- 
lUPANBUNO  JDRY  —  SWEARING  SHERIFF 
AND  DBPUTIBS  —  APPEAL  —  PRESUMPTION  — 
CONTINUANCE  —  EVIDENCE  —  DILIGENCE  — 
REMARK  OF  COURT— EVIDENCE  ON  PRIOR 
PROCfiEDINQS—INSTRUCTIONS—EXCBPTIONS— 
INFORMATION— ADJOURNUKNT  OF  TSRH. 

1.  Under  Ber.  St.  1880.  §  2642,  providing 
that,  if  one  Indicted  and  on  bail  ia  not  brought 
to  trial  before  the  end  of  the  third  term  held 
after  tbe  indictment  is  found,  he  shall  be  dls* 
cbarged,  the  term  at  which  the  indictment  if 
referred  or  the  information  is  filed  is  not  In- 
cluded In  such  three  terms. 

2.  Under  Kev.  St.  1899,  {  3TI36.  proTiding 
that,  before  any  jur;  shall  be  impaneled,  the 
sheriff  and  his  deputies  shall  be  sworn  as  to 
what  they  have  done  and  will  do,  the  oath,  har- 
ing  been  administered  at  a  regular  term,  need 
not  be  administered  at  an  adjonrned  term 
thereof. 

8.  The  rec(»d  being  silent  as  to  whether  the 
clerk  swore  a  certain  deputy  Aeriff  who  sum- 
moned Jurors,  it  will  be  wesumed  that,  as  re- 
quired by  Rev.  St  1899.  f  3TtHt,  be  did  so. 

4.  The  statutes  with  respect  to  summoning 
Jurors  in  criminal  cases  being  directory,  merely, 
disregard  thereof  is  not  ground  for  new  trial, 
in  the  ftbsence  of  a  showing  of  facts  from  which 
it  will  be  preaomed  that  defandant  was  prei}- 
udiced. 

Q.  One  Is  not  incompetent  as  a  Joror  in  a 
murder  case  because  he  heard  part  of  the  evi- 
dence of  a  witnees  when  defendant  was  re- 
leased on  ball,  he  showins  on  his  voir  dire  that 
he  had  no  opinion. 

6.  RefoRal  ot  coutlnnance  for  absence  of  a 
witness  whose  evidence  would  have  been  mere- 
ly cumulative  Is  not  ground  Cor  reversaL 

7.  Refusal  of  continuance  for  al>sence  of  wit- 
nesses will  not  be  disturbed;  defendant  not 
haviug  availed  himself  of  the  order  allowing 
him  to  compel  their  attendance  by  attachment, 
and  not  showing  diligence  otherwise  to  obtain 
their  presence. 

8.  the  remark  of  the  court,  after  defendant 
in  a  murder  case  had  got  through  cross-examin- 
ing a  witness  as  to  deceased  having  been  in  a 
peniteutiary,  that  he  supposed  that  line  of 
questioniug  would  be  objected  to  some  time,  will 
not  be  held  prejudicial. 

9.  Defendant,  on  his  trial  for  murder,  cannot 
use  tettimony  of  a  witness  taken  on  his  appli- 
cation for  ball,  on  the  ground  that  he  conla  not 
be  fonnd  after  diligent  search:  he  merely  show- 
ing In  an  application  for  continuance  that  he 
heard  that  witness  was  in  St.  Lonis,  and  that 
seven  days  before  the  trial  he  csnsed  a  sub- 
poena for  him,  directed  to  the  sberifF  of  that 
dty,  to  be  issued,  but  that  said  sheriff  failed 
to  return  it;  it  not  appearing  that  defendant 
made  any  other  effort  to  find  the  witness,  and  it 
not  even  bring  shown  that  the  subpoena  was  de- 
livered or  mailed  to  said  sheriff,  or  that  the  de> 
fendant  asked  for  a  role  on  the  sheriff  to  re- 
turn the  subpoena. 

10.  Defendant  may  not  complain  of  an  tostruc- 
tion  as  to  murder  in  the  first  degree,  he  having 
been  convicted  of  a  lower  degree. 

11.  The  giving;  of  an  instruction  by  the  court, 
of  Its  own  motion,  after  the  argument  of  coun- 
sel, not  having  been  excepted  to  at  the  time, 
cannot  be  considered  on  appeal. 

12.  An  information  for  murder,  alleging  that 
defendant  did  shoot  and  strike  L.,  giving  to  him, 
"then  and  there  being."  and  with  uie  dangerous 
and  deadly  weapoir.  etc.,  does  not  fall  to  charge 
the  offense  with  certainty,  because  of  the  words 
"then  and  there  being,*'  they  referring  both 
to  the  time  and  place,  and  to  the  person  of 
deceasedt  as  aUeged. 


IS.  After  the  regular  term  of  coort  had  been 
continued  to  July  6th,  the  time  fixed  far  the 
trial  of  defendant,  and  when  he  was  tried, 
there  was  a  June  special  term  called  and  beM 
for  the  niecial  puipose  authoriied  bf  Ber.  St. 
1899,  ii  1605,  1600,  having  no  connecUon  with 
the  regular  terms.  Held,  that  the  adjourument 
of  the  special  term  to  court  in  course  (that  is, 
to  the  next  regular  term)  did  not  adjourn  the 
adjourned  term  of  the  regular  term. 

Appeal  from  Qrcuit  Court,  Stoddard  Coun- 
ty; J.  1m  Fort,  Judge. 

Fred  Riddle  was  coniTicted  of  mnrdn.  and 
appeals.  Affirmed. 

MoBley  &  Wammack.  for  iMiipeUant.  The 
Attorney  Oenezal,  Sam  B.  Jeflblea,  and  K.  a 
Spence,  for  the  Stata 

BURGESS,  J.  Defendant  was  convicted 
of  murder  In  the  second  degree,  and  Ms  pun- 
ishment fixed  at  10  years*  imprlBonment  In 
the  penltentlazy,  nnder  an  Informatiaii  filed 
by  the  prosecuting  attorney  of  Stoddard  coun- 
ty in  the  circuit  court  of  said  county,  char- 
ging him  with  having,  at  said  county,  on  the 
6th  day  of  March,  1002,  feloniously,  wUlfnlly, 
deliberately,  premeditatedly,  and  of  his  mal- 
ice aforethought,  shot  and  killed  with  a  pis- 
tol one  Gus  Lam.  The  case  Is  betoK  in 
npon  defendant's  appeal. 

The  facts  connected  with  the  homicide  are 
but  few,  and,  briefly  stated,  are  substantial- 
ly as  follows:  The  defendant,  a  young  man 
about  20  years  of  age,  worked  in  his  fathn's 
saloon.  In  the  dty  of  Dexter.  The  deceased 
was  a  man  of  mature  years,  dissipated,  tur- 
bulent, and  dangerous.  Bad  blood  had  ex- 
isted between  tbem  for  some  time,  and  de- 
ceased bad  threatened  to  do  violence  to  the 
defendant.  On  the  day  of  the  homicide, 
when  defendant  was  In  the  act  of  leaving 
the  city,  deceased  was  heard  to  say  of  liim, 
"If  that  damned  cuss  comes  back  here  to- 
night, there  will  be  hell  in  town."  Defend- 
ant did  retnm  that  evening  at  6:16  o'clock, 
and,  in  company  with  Arthur  Hammeriy, 
went  direct  to  his  father's  saloon.  After  they 
bad  gone  Into  the  saloon,  the  deceased  entered, 
and  applied  to  defendant  an  Insulting  epithet 
which  it  is  unnecessary  to  repeat  A^tiont 
this  time  defendant  and  Hammeriy  walked 
up  to  the  bar  and  called  for  drinks,  and. 
while  they  were  standing  there,  the  deceased 
stepped  up  by  the  side  of  the  defendant,  and 
remarked  to  him,  "Who  in  hell  are  you?"  or 
words  to  that  effect,  whereupon  defendant 
asked  him  If  he  was  trying  to  insult  blm? 
Laws  then  turned  toward  the  defendant  and 
said,  "You  can  take  it  any  God  damn  way 
yon  please,"  and  thereupon  defendant  picked 
up  the  whisky  bottle  and  bit  the  deceased 
over  the  head  with  It  The  deceased  then 
grabbed  hSlA  of  the  defendant  and  began 
striking  him,  when  defendant  drew  his  ptetol 
and  began  striking  deceased  over  the  head 
with  it,  when  it  was  discharged;  the  ball 
taking  effect  in  deceased's  head,  killing  blm 
Instantly.  Defendant  testified  that  the  pistol 
was  discharged  aocldentally;  that  be  liad  ao 
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IntentitHi  of  shooting  Lawi,  but  was  only 
using  the  pistol  to  keep  him  off  of  blm.  The 
court  Instructed  for  murder  In  the  first  and 
second  degrees,  manslaughter  in  the  fourth 
d^ree,  excusable  homicide,  and  self-defense. 

The  ftrst  assignment  of  error  is  with  re* 
spect  to  the  action  of  the  court  in  oTermling 
a  motion  filed  by  defendant  for  his  discharge 
upon  the  ground  that  three  terms  of  court 
had  been  permitted  to  pass,  without  his  con- 
sent, without  his  having  been  brought  to 
trial.  The  information  was  filed  on  the  8th 
day  of  March,  1902,  during  the  regular  March 
term  of  the  circuit  court  of  Stoddard  county. 
The  record  does  not  idiow  how  the  case  was 
continued  at  this  term,  nor  Is  It  material,  for, 
in  order  to  entitle  defendant  to  his  discharge 
on  this  ground,  the  term  of  court  at  which 
tbe  Indictment  is  preferred,  or  the  Informa- 
tion filed,  Is  not  Incloded.  Sections  2641, 2642, 
Rer.  St  1899;  State  v.  Wear,  145  Ma.  162. 
46  8.  W.  1099.  At  the  regular  September 
term,  1902,  and  on  the  9th  day  of  that  month 
(being  the  second  day  of  the  term),  the  case 
was  called  and  set  for  trial  on  the  30tb  day 
of  said  month.  But  this  was  not  a  continn- 
aace,  within  the  meaning  of  the  statute.  It 
was  then  passed,  for  want  of  time  to  try 
the  same,  to  October  20,  1902,  when,  upon 
application  of  tbe  state.  It  was  continued  to 
the  next  regular  March  term,  1903.  As  the 
October  adjourned  term  was  but  a  continu- 
ation of  the  regular  September  term,  this 
was  the  first  continuance  by  the  state  after 
the  Information  was  filed.  At  the  March 
term,  IWXt,  and  on  the  7th  day  of  July,  de- 
fendant was  placed  upon  trial.  There  are 
two  terms  of  court  each  year  In  Stoddard 
county,  fixed  4>y  statute.  As  the  defendant 
was  on  ball,  he  was  not,  under  the  statute 
(section  2642,  supra),  entitled  to  be  discharged 
of  the  offense  unless  he  was  not  brought  to 
trial  before  the  end  of  the  third  term  of  the 
court  after  the  Information  was  filed,  and  It 
la  perfectly  plain  from  the  record  that  such 
was  not  the  case.  He  was  therefore  clearly 
not  entitled  to  be  discharged  ot  the  offense. 
State  T.  Steen,  115  Mo.  474,  22  8.  W.  461; 
State  T.  Wear,  supra. 

In  proper  time,  defendant  filed  his  motion 
to  quash  the  array  of  Jurors  upon  the  ground 
that  the  sheriff  and  his  deputies  who  sum- 
moned them,  from  which  the  panel  of  40 
were  afterwards  selected,  werd  not  sworn  as 
provided  by  sectlMi  3766,  Rev.  St.  1899,  in 
that  the  array  was  not  selected  by  an  officer 
first  duly  sworn  as  provided  by  said  section, 
but  was  summoned  by  mate  than  one  person, 
and  by  persons  not  authorized  by  law  to 
aanunon  them;  also  because  he  had  not  been 
fomisbed  with  a  panel  of  40  unprejudiced 
and  qualified  jurcnrs,  and  that  Miles  Morgan, 
one  of  the  panel  of  40,  had  heard  a  part  of 
the  evidence  taken  by  the  court  on  defend- 
ant's application  for  ball,  and  therefore  would 
be  more  or  less  infiuenced.  The  evidence  ad- 
duced In  support  of  this  motion  showed  that 
at  tbe  March  term,  1906,  there  was  admin- 


istered by  the  clerk  of  the  court  to  the  sheriff 
and  two  of  hia  deputies  the  oath  prescribed 
by  section  3766,  supra,  with  respect  to  sum- 
moning Jurors;  and  as  the  adjourned  term 
at  which  the  40  Jurors  were  impaneled  was 
but  a  continuation  of  that  term,  and  the  form 
of  the  oath  prescribed  applies  to  Jurors  sum- 
moned after  tbe  oath  is  administered,  as  well 
as  before,  tha*e  was  a  substantial  compliance 
with  the  statute.  In  so  far  as  the  Jurors  sum- 
moned by  them  were  concerned.  As  to  the 
other  deputy,  Adam  Johnson,  who  summoned 
part  of  the  Jurors,  tbe  record  does  not  show 
that  he  was  not  sworn  as  required  by  the 
statute,  in  the  absence  of  which  It  will  be 
presumed  that  the  clerk  did  his  duty,  and 
administered  to  him  the  prescribed  oath.  It 
Is  not  claimed  that  the  sheriff  or  any  of  his 
deputies  were  guilty  of  any  partiality  or  Im- 
proper conduct  in  summoning  the  Jury,  and, 
as  the  statutes  with  respect  to  the  impanel- 
ing Juries  in  criminal  cases  are  directory, 
merely,  even  If  they  are  disregarded  that  will 
not  be  a  ground  for  a  new  trial,  in  the  ab- 
sence of  circumstances  from  which  It  can  be 
inferred  that  some  prejudice  resulted  to  de> 
fendant  by  reason  thereof.  State  v.  Sleekly, 
18  MO.  428;  State  v.  Pitts,  68  Mo.  656;  State 
V.  Breen.  69  Mo.  413;  State  v.  Ward.  74  Mo. 
253;  State  v.  Gleaaon,  88  Mo.  682. 

The  objection  to  Miles  Morgan  as  a  Juror 
is  without  merit  He  had  only  beard  part 
of  the  evidence  of  one  witness  when  testify- 
ing in  the  habeas  corpus  proceeding,  and 
stated  upon  his  voir  dire  that  he  did  not 
have  any  opinion,  mudi,  at  all,  and  was 
clearly  a  competent  Juror. 

It  is  said  for  defendant  that  his  application 
tor  a  continuance  was  Improperly  overruled. 
At  the  regular  March  term,  1903,  on  motion 
of  the  prosecuting  attcnuey,  the  case  was 
continued  generally.  On  the  25th  day  of 
May  next  thereafter,  and  at  the  same  March 
term,  on  motion  of  the  prosecuting  attorney, 
the  case  was  reinstated  upon  the  docket,  and 
the  cause  set  for  trial  on  the  6th  day  of 
July,  1903.  thus  giving  the  defendant  47  days 
in  which  to  prepare  for  trial,  and  an  order 
made  granting  the  defendant  attachments  for 
absent  witnesses. 

In  the  application  for  a  continuance  on  ac- 
count of  the  absence  of  the  witness  BoUa 
Ounter,  It  is  stated  that  he  now  resides  at 
Caruthersvllle,  In  the  county  of  Pemiscot, 
Mo.;  that  he  Is  a  young  man  who  formerly 
resided  in  this  (Stoddard)  county,  from  where 
he  moved  to  Cape  Qirardeau  county;  and 
that  defendant  only  learned  of  his  change  of 
residence  to  Caruthersvllle  a  couple  of  weeks 
theretofore.  Tbe  application  shows  that 
there  was  a  subpoena  issued  by  the  clerk  ot ' 
the  court  for  this  witness  on  the  29th  day 
of  June — seven  days  before  the  trial  was 
had.  With  respect  to  this  witness,  we  there- 
fore think  proper  diligence  was  used  by  de- 
fendant in  order  to  procure  his  attendance 
upon  the  trial;  but  It  is  shown  In  the  appli- 
cation for  contlnoance  that  the  facts  wblcb 
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cotild  be  proven  by  thle  wltDesa,  If  preeeot, 
were  with  respect  to  threats  of  rlolence  made 
by  deceased  against  defendant  a  few  boors 
before  the  homicide,  wbUe  the  record  dis- 
closes that  threats  of  this  character  were 
proven  by  defendant  upon  the  trial  by  sev- 
eral other  witnesses,  so  that  his  evidence,  it 
be  had  been  present  and  testified,  would  have 
been  merely  cumulative,  and  the  judgment 
Bhould  not  be  reversed  iq>on  that  ground. 
State  V.  Tettaton,  158  Mo.  854,  60  S.  W.  7^ 
As  to  witness  John  H.  Harper,  there  seems 
to  have  been  no  subpoena  Issued  for  him  until 
after  the  25th  day  of  May,  1003,  which  the 
motion  recites  was  the  last  sitting  of  the 
court  with  reference  to  this  case  prior  to  the 
filing  of  the  application  for  a  continuance, 
up  to  which  time  said  witness  had  been  in  at- 
tendance, and  was  In  attendance  on  said  day. 
The  application  also  falls  to  show  that  a  sub- 
poena bad  been  issued  for  witness  Finney 
until  June  28,  1903.  If  these  witnesses  had 
theretofore  been  In  attendance  as  witnesses  In 
this  cause,  as  alleged  In  the  application  for 
continuance,  In  obedience  to  siibpcena,  it  was 
their  duty  to  continue  to  be  so  at  any  and  all 
times  until  the  case  was  finally  tried,  without 
fiu^her  notice;  and.  for  failure  to  do  so,  de- 
fendant liad  the  right  to  compel  their  attend- 
ance by  attachment,  which  the  court  ordered 
to  be  issued,  but  It  does  not  appear  that  de- 
fendant availed  tdmself  of  this  order.  In 
fact,  no  diligence  whatever  is  shown  upon 
the  part  of  the  defense  In  obtaining  the  pres- 
ence of  these  witnesses  at  the  trial  on  the  6tb 
day  of  Jnly.  While  there  is  no  record  show- 
ing that  the  case  was  taken  up  by  the  court 
on  the  25tfa  day  of  May,  other  than  the  show- 
ing made  with  reference  to  Its  reinstatement, 
yet  by  the  application  for  a  continuance,  it 
will  be  observed  that  some  time  prior  ther» 
to  defendant  was  notified  to  be  ready  for 
trial  on  the  said  26tb  day  of  May,  as  the 
case  would  then  be  called  up  for  trial.  The 
record  does  show  that  on  the  26th  day  of  May 
tbe  court  gave  the  defendant  the  right  to  ob- 
tain a  writ  of  attachment  against  any  wit- 
nesses who  were  then  absent,  requiring  them 
to  appear  and  testify  on  the  6tb  day  of  July. 
M  no  time  does  it  appear  that  defendant 
used  that  diligence  required  by  law  to  secure 
tbe  attendance  of  the  last-named  witnesses 
in  question,  so  as  to  entitle  him  to  a  contin- 
uance. 

It  has  always  been  ruled  by  this  court  that 
the  granting  or  refusing  of  a  continuance 
rests  largely  In  the  discretion  of  the  trial 
court,  and,  unless  It  is  manifest  that  soch 
discretion  has  been  abused,  this  court  will  not 
interfere.  State  v.  Webster,  152  Mo.  87,  53 
S.  W.  423;  State  v.  De  Witt,  152  Mo.  70,  53 
S.  W.  429;  State  v.  Tettaton,  159  Mo.  354,  60 
S.  W.  743.  And  it  does  not  seem  to  us  that 
we  would  be  Justified,  under  the  facts,  in 
holding  that  such  discretion  was  unwisely 
exercised  In  this  instance. 

During  tbe  cross-examination  of  a  witness 
Jby  the  name  of  Smith,  be  was  being  ques- 


tioned by  one  of  defendant* •  attorneys  with 
respect  to  the  deceased  having  been  In  tbe 
penitentiary,  when  the  coort  observed.  "X  wusp- 
pose  that  line  of  questioning  would  be  ob- 
jected to  smne  time."  Tbe  attorney  than  ai^ 
nounced  tluit  those  were  all  the  qnestioiu  be 
desired  to  ask  tbe  witness,  and  then  excited 
to  the  language  of  the  court  Tbe  exc^tton 
to  the  observation  of  the  court  was  not  takoi 
until  after  the  witness  was  excnsed.  It  is 
claimed  fw  defoidant  boweva,  tliat  the  r*- 
mark  was  untimely,  and  prejudicial  error; 
but  we  are  unable  to  see  how  or  in  what  way 
it  could  have  possibly  prejudiced  the  defend- 
ant's case,  or  have  Influenced  in  the  slightest 
manner  the  Tttdiet  ot  the  jniy,  nor  do  w* 
think  it  did. 

Defendant  offered  in  evidence  the  testi- 
mony of  Will  Finney,  taken  and  transcribed 
by  the  official  stenographer  of  the  coort  on  de- 
fendant's application  for  ball,  but  this  vras 
rejected,  and  it  is  now  charged  that  the  iMurt 
committed  error  In  excluding  it  It  will  be 
observed  that  Will  Finney  was  one  of  the 
witnesses  mentioned  by  tbe  d^endant  In  his 
application  for  a  continuance.  Tbe  conten- 
tion Is  that  this  testimony  was  admlselble 
upon  tbe  ground  that  the  witness  could  not  be 
found  after  dlUsrat  research.  In  speaking  of 
tbis  character  of  evidence,  Greenleaf  aays: 
"It  Is  also  received  If  the  witness,  tbonsb  not 
dead,  is  out  of  the  Jurisdiction,  or  cannot  be 
found  after  diligent  search,  or  Is  Insane  ct 
sick,  and  unable  to  testify,  or  has  been  snm- 
moned,  but  appears  to  have  been  kept  away 
by  the  adverse  party."  1  Greenleaf  on  Evi- 
dence (14tb  Bd.)  p.  218.  Tbe  same  mle  Is  an- 
nounced In  the  case  of  Shackelford  t.  State, 
83  Ark.  539.  The  question  here  is  as  to  tbe 
right  of  the  defendant  to  reproduce  the  testir- 
mony  of  a  living  witness  taken  upon  tibe  ap- 
plication of  the  defendant  for  ball  In  tbe  case 
under  consideration,  upon  the  ground  alone 
that  "be  could  not  be  found  after  dills^t 
search."  And  "inasmuch  as  this  spedea  of 
testimony  Is  admitted  as  a  scvt  of  Jndilcial 
necessity,  the  proof  of  the  facta  which  consti- 
tute the  necessity  for  the  departure  from  gen- 
eral rules  ought  to  be  clearly  estsbllshed  be- 
fore the  testimony  Is  admitted— as  that  the 
witness  is  dead,  that  diligent  inquiry  has 
been  made  for  him  where  It  is  most  Ulxly  he 
would  be  found,  or  that  tbe  defendant  bad 
caused  his  absence.  The  proof  on  this  sub- 
ject should  be  complete  and  satlaftictory,  as 
the  question  of  the  sufllcl^cy  of  this  proof 
would  necessarily  be  confided  largely  to  tbe 
discretion  of  the  Judge,  and  not  be  revieable 
on  appeal  when  pn^erly  exercised."  Bnlll- 
van  V.  State,  6  Tex.  A^p.  310,  32  Am.  Rep. 
680.  Defendant  In  bis  application  for  a  con- 
tinuance, alleged  that  be  had  reason  to  be- 
lieve that  said  witness  was  then  in  tbe  city 
of  St.  Louis,  In  this  state,  and  that  be  be- 
lieved be  could  procure  his  testimony  to  bo 
used  on  the  trial  of  said  cause  at  the  next 
term  of  said  court;  that  he  had  heard  that 
said  witness  was  then  In  said  dty;  and.  that 
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on  tbe  2901  day  at  Jtin«,  1908.  be  cansed  the 
clerk  of  said  court  to  Issue  a  snbpcBiia  for  aald 
wltneas,  directed  to  tbe  sbeilff  of  said  dty, 
bnt  tbat  said  sheriff  had  failed  and  neglected 
to  return  said  stibpcena  as  required  by  law. 
Do  these  facts  show  that  such  diligent  searcb 
was  made  for  said  absent  vitnesa,  Flnnej', 
and  his  absmee  suffiduttly  acconntod  Cor  at 
the  trial,  as  to  antbcnrlae  tbe  Introduction  In 
evidence  of  tds  testimony  takm  In  tbe  habeas 
corpus  proceeding?  We  think  not  It  waa 
not  even  stated  In  the  application  tm  contln- 
nanee  tbat  tiie  subpoena  Issned  to  tbe  sberUt 
of  the  dty  of  St.  Louis  for  tbe  witness  was 
delivered  to  said  aberlfl,  or  mailed  to  blm; 
nor  did  defendant  ask  for  a  rule  tipoo  said 
sb«1ff,  as  be  bad  ttie  right  to  do^  to  return 
said  snbpflsna.  Beside,  it  does  not  appear 
tbat  any  other  effwt  was  made  by  defendant 
to  And  the  witness  in  that  dty.  We  are  of 
the  opinion  that  the  showing,  taken  In  Its  en- 
tirety, did  not  diow  that  dlUgatt  effort  ra- 
qulred  of  defendant  to  learn  the  whereabouts 
of  the  witness  Finn^,  or  to  show  tbe  InaUI- 
Ity  of  tbe  defendant  to  produce  blm  in  person 
on  the  trial,  in  order  to  entitle  him  to  read 
In  evidence  tbe  testimony  of  Finney  in  the 
habeas  corpus  proceeding. 

Tbe  Instructions  are  unchallenged,  with  the 
exception  of  an  ohlectlon  to  part  of  tbe  flrat; 
but,  as  this  Inatmctlon  la  with  respect  to 
munter  in  the  first  degree,  and  defendant  was 
not  convicted  of  murder  in  that  degree,  he  is 
In  no  condition  to  complain.  State  v.  AJfrey, 
124  UO.  88S,  27  a  W.  1087. 

Tbe  action  of  tbe  court  In  giving  an  instruc- 
tion of  Its  own  motion  after  the  a^fument  ot 
counsel  ia  conqtlalned  of,  bn^  as  no  exception 
was  taken  at  the  time,  It  cannot  be  consid- 
ered on  this  anpeaL 

It  la  aald  for  defendant  that  tbe  informa- 
tion Is  invalid,  In  tbat  it  alleges  that  def  raid- 
ant  "did  shoot  and  atrlke  him.  tbe  said  Gua 
lAwa,  giving  to  blm,  tbe  nid  Ous  Laws,  then 
and  there  bdng,  and  with  tbe  dangerous  and 
deadly  weapon,"  etc.  The  contention  is  tbat 
tbe  information  should  have  read  "then  and 
therewith,"  and  that,  as  it  does  not  do  so,  It 
(klls  to  charge  the  offense  with  tbat  cwtainty 
required  In  a  cibnlnal  prosecution;  bnt  we 
tblnk  tbe  wnds  "then  and  there  being"  refer 
both  to  tbe  time  and  place,  and  to  tbe  person 
of  tbe  deceased,  as  alleged,  and  cover  the  ob- 
jection urged  against  it. 

A  final  contention  Is  that  the  court  was  not 
legally  in  session,  and  'vras  therefore  witlraut 
Jnrlsdlction  to  try  the  cause.  This  conten- 
tion Is  based  upon  some  supposed  proceedings 
bad  tbe  court  on  tbe  13th  day  of  June, 
1903,  at  a  special  ietm  of  tbe  court,  at  which 
time  tbe  record  shows  that  the  court  was  ad- 
jonnied  to  court  in  course.  It  la  true,  in  aop- 
port  ot  his  motlmi  ttx  a  new.  trial,  defendant 
Introdnced  a  record  entry  purporting  to  have 
been  made  on  Saturday,  June  IS,  1909,  and 
■bowing  a  convening  of  ttie  court  at  a  spedal 
June  term  upon  an  order  of  tbe  judge  ot  aald 
court,  and  the  adjoomment  thereof  to  court 
78  S.W.-89 


In  course.  Sections  160S  and  1006  provide 
that  special  terms  of  the  circuit  court  may  be 
held  for  tbe  purpose  of  trying  any  person 
who  Is  charged  with  an  offense  and  confined 
in  tlie  Jail  two  months  before  the  regular 
term  <tf  court  The  record  In  this  case  ahowa 
that  In  June^  1903,  a  qiedal  term  ctf  court 
*  was  held  for  the  purpoae  authorized  by  the 
provisions  ot  tbe  above  section,  and  tbat  on 
tbe  IStb  day  of  Jnne  tbe  spedal  term  ad- 
journed, and  tbe  recmrd  shows  an  adjoom- 
ment  to  court  in  couraew  Tbte  was  nothing 
more  than  an  adjournment  ot  tbe  apedal 
term,  and  not  an  adjournment  of  the  regular 
term,  wliidi  bad  been  continued  until  tbe  6th 
day  of  July,  ^nie  term  of  court  held  in  June^ 
1903,  waa  called  and  held  for  a  qiedal  pm> 
pose  antboriaed  1^  statute,  and  waa  Inde- 
pendent of,  and  bad  no  connection  whatever 
with,  tbe  regular  terms  fixed  by  law.  Nor 
could  any  other  bniriness  than  tbat  for  wbleb 
the  spedal  term  was  called  have  been  trans- 
acted at  such  term,  unless  by  agreement  of 
parties.  Our  coActnslon  Is  tbat  the  adjourn- 
ment of  tbe  special  term  to  court  In  course, 
or  to  tiie  next  regular  term,  had  no  effect 
whatever  upon  the  adjourned  term  of  tbe 
regular  term  of  the  court  to  tbe  time  fixed 
for  the  Mai  ot  defendant,  when  the  case  was 
In  fact  tried— In  other  words,  that  the  ad- 
journed term  was  not  adjourned  by  the  ad- 
journment of  tbe  spedal  twm. 

Finding  no  reversible  error  in  tbe  record, 
tbe  Judgment  Is  affirmed.  All  of  this  division 
concur. 


YAILA  et  aL  v.  SPBAOT7E  et  al. 
(Supreme  Court  Of  MisBouri,  Dirislon  No  2. 
Feb.  1,  1904.) 

WILLS—CONTKSTS—PARTIBa— MINORS — GUARD- 
IAN AD  LITEM  —  NEXT  FRIEND  —  APPOINT- 
UBNT  —  JURISDICTION  —  AFFSAL  —  RIGHT  TO 
I     ALLEOB  ERROR-PRBJUDICB. 
'     1.  Where  certain  minors  were  made  partleH 
I  to  a  will  contest  by  scire  facias  dal^  served,  oo 
I  which  tbe  plaintiffs  then  had  the  right  to  make 
;  such  minors  parties  defendant,  but  instead,  on 
!  motlMi  of  tbe  defendaut^  tbe  court  appointed 
I  a  guardian  ad  litem  and  next  friend  for  them, 
who  made  them  coplalntfflh,  and  the  guardian 
adopted  tbe  petition  of  the  plaintiffs,  and  aft- 
!  er  judjnnent  in  favor  of  defendants  prosecuted 
an  appeal  to  the  Supreme  Court,  neither  plain- 
titts  nor  defendants  could  object  on  sncb  appeal 
to  any  Irrecularity  in  the  i^olntment  of  such 
miardian  and  next  friend. 

2,  Where  certain  minors  were  made  parties 
to  a  will  contest  by  scire  facias,  the  court,  in 
the  exercise  of  its  chancery  powers,  in  the  ab- 
sence of  a  statntorr  enactment  to  the  contrary, 
had  Incidental  power  to  appoint  a  guardian  ad 
litem  and  next  friend  for  them. 

8.  Under  Rev.  St.  1899,  §  865,  prohibiting  the 
Supreme  Court  from  reversing  a  judgment  for 
Immaterial  errors,  a  judgment  in  a  will  contest 
could  not  be  reversed  on  appeal  for  errors  in 
iwoceediugs  for  the  appointment  of  a  guardian 
ad  litem  tor  minor  parties  brought  in  on  sdre 
fades  whicb  did  not  result  In  any  Injury  to 
appellants. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty: W.  B.  Teasdale.  Judge. 

T  t  8m  Infants,  vol.  17,  Ooit.  Dig.  1  tlL 
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Action  t)7  Jobn  J.  Talle  and  othen  against 
Olivia  Sprague  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plalntUEs  ap- 
peaL  Affirmed. 

S.  W.  Hilt  and  C.  O.  Madison,  for  appel- 
lants. Warner,  Dean,  McLeod  &  Holden, 
Oarey  May  Oarroll,  and  Paxton  &  Bose^  foi 
respondents. 

BURGESS,  J.  This  Is  a  statutory  contest 
of  the  win  of  Harvey  M.  Valle,  deceased,  who 
died  on  the  4th  day  of  Jane,  1894.  The  suit 
was  begun  by  heirs  of  the  testator  against 
the  legatees  and  devisees  under  the  will  on 
Jane  B,  1808.  One  of  the  original  plaintiffs, 
namely,  J.  J.  Valle,  died  in  Jackson  county. 
Mo.,  on  April  16,  1901,  leaving  as  his  heirs 
at  law  five  minor  children,  viz.,  Ann,  Mary, 
Andrew  B.,  Jobn  J..  Harriet  L.,  and  Thomas 
a  Valle,  and  bla  widow,  Ella  Valle.  On  the 
20th  day  of  April.  1901.  defendants  Olivia 
Sprague  and  Flora  C.  Wlllsed  filed  written 
Buggestlou  of  the  death  *f  plaintiff  J.  J. 
Valle,  and  asked  that  the  cause  be  contin- 
ued in  the  names  of  his  widow  and  children, 
and  that  the  process  of  the  court  Issue  to 
bring  said  parties  In  for  the  June  term,  1901, 
of  said  court  In  pursuance  of  said  order 
there  iras  thereafter,  on  the  30tb  day  of 
April,  1901,  duly  Issued  by  the  clerk  of  the 
drcolt  court  of  said  county  a  facias 
against  said  heirs  and  widow,  requiring 
them  to  appear  at  the  next  June  term  of  said 
court  to  be  begun  and  held  on  the  first  Mon- 
day In  said  month,  and  to  show  cause.  If 
any  they  had,  against  the  revival  of  said  suit. 
This  process  was  duly  served  1^  personal 
service  upon  each  of  the  parties  named  there- 
in on  the  i4th  day  of  May,  1901,  by  the 
sheriff  of  said  county,  and,  as  th^  failed  to 
show  cause  against  the  revivor  during  the 
firvt  four  days,  the  court  apptdnted  Jesse  J. 
Vineyard  guardian  ad  Utem  for  these  infant 
idaintISs,  and  also  appointed  him  as  their 
next  friend.  He  filed  an  indorsement  of  the 
petition  of  the  other  plaintiffs.  Plaintiffs* 
attorney  made  an  oral  application  fbr  a  con- 
tinuance without  any  affidavit  on  the  ground 
that  certain  benefldaries  under  the  will,  vis., 
the  ChUdren  of  Mrs.  Sarah  S.  Brocks,  of 
Horsebeads,  N.  Y.,  were  not  made  parties, 
alleging  that  they  had  not  learned  of  the 
whereabouts  of  these  parties  till  8:80  a.  m. 
on  June  8, 1901.  They  also  made  oral  otdee- 
tlon  to  ttie  appointment  of  Mr.  Vineyard, 
because  nme  of  the  friends  or  relatives  of 
these  children  bad  come  forward  and  asked 
to  be  appointed.  Tlie  case  was  tried,  and 
the  Jury  found  In  favor  of  the  will.  Plain- 
tiffs appealed  on  two  technical  points  alone 
—that  the  court  failed  to  gtant  a  continuance 
on  such  oral  application  for  the  cause  stated 
and  that  the  court  failed  to  sustain  their 
oral  objection  to  the  appointment  of  Mr. 
Vineyard.  No  pretense  is  made  that  tbere 
was  any  injury  to  the  minors  or  any  one  else. 

Plaintiffs  complain  of  the  action  of  the 


court  In  appointing  Vineyard  guardian  ii 
litem  and  next  friend  of  the  Infant  children 
and  heirs  of  J.  J.  Valle,  deceased,  who  tben^ 
after,  in  his  capacity  as  next  friend,  adopted 
the  petition  of  the  other  plalntiflk  hoeln  u 
their  [Ktltlon,  upon  which  the  case  was  there- 
after prosecuted.  While  under  oar  statute 
(sections  &S0,  559,  660^  Rev.  St  1S99)  Boiti 
may  be  beffun  and  prosecuted  by  Infuiti 
by  general  guardian  or  curator,  or  by  next 
friend  duly  a]M>olnted  for  the  porpoee,  ire 
have  no  statute  authorizing  the  appolntmeDt 
of  a  guardian  ad  litem  for  an  Infant  plsio- 
tiff.  And  unless  the  power  to  appoint  such 
a  guardian,  or  the  power  to  appoint  a  next 
friend,  was  Incident  to  the  court,  or,  if  ir- 
regular, the  Irregularity  was  waived,  the  o^ 
der  appointing  Vineyard  guardian  ad  litem 
and  next  friend  was  void.  "A  guardian  ad 
litem  has  been  defined  to  be  a  person  ap- 
pointed by  a  court  of  justice  to  prosecate 
or  defend  for  an  infiint  In  any  suit  to  whicb 
he  may  be  a  party."  10  Encyc.  Pleading  k 
Practice,  016;  2  Stephen's  Com.  343;  Black's 
Law  Die.  tit.  "Guardian  Ad  Litem."  It  U 
said  In  Garvin's  Adm'r  et  al.  v.  Williams  et 
aL,  60  Mo.  206:  "Proceedings  In  reference 
to  the  establishment  or  taivalldatlng  of  i 
wll)  stand  on  a  different  foundation  from 
ordinary  actions  at  law  or  causes  of  action. 
They  are  of  the  nature  of  a  proceeding  in 
rem,  and  rdmply  amount  to  a  revival  ot  tbe 
same  matter  in  the  circuit  court  whldi  has 
been  previously  had  in  the  county  court 
The  same  legal  rules  that  govern  tlie  investi- 
gation In  the  county  court  apply  In  the  drcnit 
court  The  heirs  at  law  and  devisees  aie 
made  nominal  parties,  hut  in  truth  the  pro- 
ceeding Is  ex  parte,  and  all  are  conQtetent 
witnesses.  See  Dickey  et  al.  v.  Malechl  G 
Ma  177.  84  Am.  Dec.  130.  **Although  Oils 
is  teiibnically  a  proceeding  at  law,  yet  la 
many  respects  It  partakes  of  the  nature  ol 
a  proceeding  in  chancery;  and  the  rule  rec- 
ognised In  courts  of  equity  with  respect  to 
the  persona  necessary  to  be  made  parUea 
to  a  bill  vre  ttilnk  Is  to  a  great  otent  ^u- 
eable  to  a  case  of  this  Und.  The  geaenl 
rule  In  equity  is  that  all  persons  «honU  be 
made  parties  to  a  bill  who  are  matniaU.- 
interested,  elOiet  legally  or  bmefldally,  la 
the  auhdect-mfttter  of  the  snit  The  geiiHal 
rule  at  law  is  more  restricted,  confining  It 
to  such  as  have  a  direct  and  immediate  hi- 
terest  Story,  In  his  Commentariea  on  Equi- 
ty Pleadings,  p.  74,  refers  to  this  mle  as  nec- 
essary to  enable  the  court  to  make  a  com- 
plete decree  between  the  parties  and 
vent  future  litigation,  by  taking  away  the 
necessity  of  a  multiplicity  of  suits,  and  to 
make  it  certain  that  no  li^ustlce  la  done  d- 
ther  to  the  parties  before  it  or  to  othen 
who  are  Interested  in  Uie  sntdectmatter,  by 
a  deoree  which  ml^t  otherwise  be  grounded 
upon  a  partial  view  only  of  the  real  merits," 
Eddie  V.  Parked  Btafr,  81  Mo.  6U.  The  in- 
fanta being  necessary  parties  to  the  proceed- 
ings, when  brought  In  by  scire  facias,  tbej 
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become,  as  It  were,  wards  of  the  court,  who 
Is  said  by  Mr.  Story  in  bis  work  on  Kqulty 
(section  1352)  to  be  a  person  wbo  Is  under 
a  guardian  appointed  by  such  court,  and  this 
includes  guardians  ad  litem,  which  every 
court  has  the  power  to  appoint  2  Kent, 
229.  And  when  a  suit  is  instituted  in  a 
court  of  chancery  relattve  to  the  person  or 
proi>erty  of  an  Infant,  though  be  may  not  be 
under  any  general  guardian  appointed  by  the 
court,  he  is  treated  as  the  ward  of  the  court, 
and  as  being  under  Its  eqtedal  cogntaance 
and  protection. 

The  authorities  hold  that  there  Is  no  sab- 
stantial  difference  between  a  guardian  ad 
litem  or  a  procheln  ami.  The  former  de- 
nomination is  usually  applied  when  the  rep- 
resentation is  for  an  Infant  defendant  and 
the  latter  where  it  Is  for  an  Infant  plaintiff. 
But  in  either  event  the  person  who  repre- 
sents the  infant  is  regarded  as  an  officer  of 
the  court  In  Sharp,  Administrator,  et  al., 
V.  Flndley  et  al.,  59  Ga,  722,  the  devisees 
of  one  Coleman  O.  Goodwyn  filed  what  pur- 
ported to  be  a  bill  in  the  circuit  court.  In 
which  they  prayed  the  chancellor  to  grant 
to  them  a  decree  directing  a  sale  of  the  lands 
of  the  testator.  One  Pye,  who  was  admin- 
istrator of  the  estate,  and  guardian  ad  litem 
for  three  of  tbe  heirs  who  were  minors,  was 
a  party  to  the  suit  In  his  respective  capaci- 
ties of  administrator  and  guardian  ad  litem. 
Judge  Bleckley,  speaking  for  the  court,  said: 
"It  would  seem  from  the  authorities  that 
tbere  Is  no  substantial  difference  between 
a  procheln  ami  and  a  guardian  ad  litem. 
The  former  denomination  Is  usually  applied 
when  the  representation  Is  for  an  infant 
plaintiff,  and  the  latter  when  It  Is  for  an  in- 
fant defendant  But  In  either  case  the  rep- 
resentative of  the  Infant  Is  regarded  as  an 
officer  of  court  Story's  Eq.  PI.  SS  57,  68  note 
2;  1  Am.  L.  C.  263  to  267;  7  M.  &  W.  400;  13 
M.  &  W.  640.  In  2  Edw.  Ch.  R.  113.  one 
who  was  both  a  joint  owner  of  the  property 
and  a  creditor  of  the  infant  was  allowed  to 
act,  he  being  a  person  of  excellent  character. 
Xa  there  any  real  Incompatibility  between 
the  office  of  administrator  and  that  of  guard- 
ian for  the  legatees  or  devisees?  When  the 
court  appointed  the  administrator  guardian 
ad  litem  for  tbe  minors,  was  he  not  thereby 
rommfssloned  as  guardian  for  the  conduct 
of  that  proceeding,  and  did  he  not  thence- 
forth act  in  the  double  character  of  party 
and  officer  of  the  court?"  Moreover,  the  au- 
thority of  the  circuit  court  to  appoint  a 
guardian  ad  litem  for  an  infant  plaintiff  dur- 
ing term  time  was  recognized  by  this  court 
In  Colvln  T.  Hauoisteln,  110  Mo.  S7S,  19  & 
W.  948. 

But  however  irregular  the  proceeding  In 
respect  to  the  appointment  of  Vineyard 
guardian  ad  litem  and  next  friend  of  said 
Infants  may  have  been,  are  plalntiCTs  in  a 
position  to  avail  themselves  of  It?  The  In- 
fants prosecute  this  appeal  in  this  court  Just 
as  tbe  suit  was  prosecuted  in  tbe  drcnlt  court 


—that  Is,  by  their  next  friend.  Vineyard— 
which  would  seem  to  be  inconsistent  with  the 
Idea  that  such  appointment  was  void.  If  they 
could  not  prosecute  It  In  the  court  below  by 
Vineyard  as  giiardlan  ad  litem  or  next  friend, 
it  is  Inconceivable  how  they  can  prosecute 
this  appeal  In  that  way.  The  minors  were 
brought  Into  court  by  scire  facias  duly  serv- 
ed, upon  which  tbe  then  plaintiffs  had  the 
right  to  make  them  parties  defendant  had 
they  seen  proper  to  do  so,  but  Instead,  upon 
motion  of  defendants  the  court  appointed  a 
guardian  ad  litem  and  next  friend  for  them, 
who  made  them  coplalntlffs;  and  certainly 
defendants  are  In  no  condition  to  complain 
of  the  irregularity  of  the  proceedings  In  this 
regard,  even  if  irregular  (Harper  v.  Morse, 
114  Mo.  517,  21  S.  W.  517;  Johnson  Brink- 
man  Co.  V.  Bank,  116  Mo.  558,  22  3.  W.  813, 
38  Am.  St.  Rep.  615;  Dice  v.  Hamilton  [Mo. 
Sup.]  77  S.  W.  299),  nor  should  plaintiffs  be 
heard,  tmder  the  circumstances  disclosed  by 
tbe  record,  to  do  so.  The  provisions  of  the 
statute  referred  to  were  not  we  think.  In- 
tended to  deprive  courts  when  proceediiii;  In 
rem,  or  when  in  the  exercise  of  chancery 
powers,  of  such  powers  as  are  incidental  to 
such  courts.  It  would  therefore  seem,  in  the 
absence  of  statutory  enactment  to  the  con- 
trary, that  the  action  of  the  court  In  hav- 
ing bronght  in  as  necessary  parties  plain- 
tiff to  this  proceeding  said  minor  Infants 
may  be  Justlfled  upon  the  ground  that  It  was 
the  proper  exercise  by  the  court  of  its  in- 
cidental power,  which,  as  has  been  said.  Is 
Incidental  to  all  courts.  After  the  Infants 
were  brought  In  by  scire  facias,  and  a  guard- 
Ian  ad  litem  had  been  appointed  for  them, 
they  adopted,  or  rather  their  guardian  ad 
litem  did  for  them,  the  petition  of  the  co- 
plaintiffs,  and  their  rights  duly  protected.  It 
is  clear  from  the  record  that  they  were  not 
in  any  way  prejudiced,  or  that  they  suffered 
any  Injury  whatever  by  the  procedure  adopt- 
ed, and  under  such  circumstances  we  are  for- 
bidden by  statute  from  reversing  the  Judg- 
ment.   Section  865,  Rev.  St  1899. 

The  Judgment  should  be  affirmed.  It  iB  ao 
ordered.   All  of  this  division  concur. 


STATE  V.  BERRY. 

(Supmne  Court  of  Missouri,  Divlston  No.  2, 

Feb.  1,  1904.) 

GRAND  JTRIBa—SELBlCTION— EHBBZZLBHENT— 
IRRESISTIBLE  IMPULSE-INSTRUCTIONS. 

1.  Rev.  St  1899,  6  3769,  provides  that  the 
county  court  shall  tiplect  tbe  names  of  not  less 
than  100  persons  having  the  qualiScations  of 
jurors,  and  shall  determine  bow  many  grand 
jurors  aball  be  selected  from  each  township; 
and  section  3770  requires  the  clerk  of  that 
court  to  draw  the  names  of  such  persons  to  the 
required  number  from  each  township,  until  he 
has  selected  12  who  shall  constitute  the  grand 
jury  at  the  next  term  of  court.  Laws  1901,  p. 
192.  i  3770a,  provides  that  no  grand  Jury  shall 
be  convened  except  on  an  order  of  the  Judge  of 
a  court  hnvhis  jurisdiction  of  felonies,  and 
whenever  a  judge  of  such  a  court  deems  It  nec- 


Digitized  by 


Google 


18  BOUTHWnSTBIBN  BSPOBTBOL 


esseiT  to  canse  a  grand  Jnry  to  be  conrened  he 
shall  make  au  order,  which  shall  specify  wheth- 
er the  grand  jury  shall  be  selected  by  the  coun- 

a court  or  by  the  sheriff,  and  it  it  shall  require 
e  selection  to  b«  made  by  the  sheriff  the 
clerk  shall  Isane  «  special  Tenire  and  deliver 
It  to  the  officer,  etc.  An  indictment  was  re- 
turned before  Laws  1901,  p.  192.  8  3770a,  went 
into  effect,  by  a  grand  jury  selected  by  the  coun- 
ty court  confoi-mably  to  sections  3769,  8770. 
Held,  that  the  fact  that  the  circuit  court,  an- 
ticipating Laws  l&Ol.  p.  192,  i  3770a.  had  made 
an  order  on  the  sheriff  to  summon  a  grand  jury, 
the  sheriff  summooiug  the  same  jurors  that  the 
county  court  bad  already  selected,  was  not  a 
ground  for  quashing  the  Indictment. 

2.  Where  a  person  indicted  for  embezslemeut 
retaiuf^d  the  intellectual  power  to  perceive  right 
and  nroug,  the  fact  that  his  will  power  was  so 
impaired  that  he  could  not  resist  the  Impnlse  to 
do  wrong  is  no  defense. 

3.  Where,  in  a  prosecution  for  emtieulementt 
defended  on  the  ground  of  insanity,  there-  Is  no 
evidence  that  defendant  used  cocaine  or  mor- 
phine to  cure  alcoholism,  an  instruction  that  If 
defendant's  mind  was  Impaired  from  chronic 
druukeoness  and  attempts  to  cure  alcoholic  dla* 
ease,  or  from  the  use  ot  cocaine  and  mcvphlne^ 
etc.,  is  property  refused. 

Appeal  from  Circuit  Court,  Boone  O01111I7; 
Jno.  A.  Hockaday,  Judge. 

William  F.  Berry  was  convicted  of  em- 
bezzlement, and  appeals.  Affirmed. 

8.  Tomer,  J.  S.  Banks,  and  GUlespy  & 
Conley,  tor  amwHant  The  Attorney  Gen- 
eral and  G.  D.  Coram,  for  ttie  Statew 


GANTT,  P.  J.  At  the  February  term  of 
the  Boone  county  circuit  court  the  defendant 
was  Indicted  by  the  grand  ]ury  for  embezzle- 
ment of  $132.00,  the  money  and  property  of 
F.  P.  Mitchell,  which  money  came  to  and 
was  collected  by  said  defendant  by  virtue  of 
his  official  position  as  constable  within  and 
for  Columbia  township.  Boone  county.  Mo. 
The  defendant  having  no  counsel,  the  court 
appointed  two  members  of  the  bar,  Messrs. 
Haydon  and  Conley,  to  defend  him.  He 
was  duly  arraigned,  and  pleaded  not  guilty. 
The  cause  was  continued  at  the  February 
and  June  terms,  and  at  the  October  term  the 
defendant  by  leave  of  the  court  wltbdrew 
his  plea  of  not  guilty,  and  filed  a  motion  to 
quash  the  Indictment,  which  motion  the 
court  overruled.  This  motion  was  properly 
overruled,  because  the  sole  ground  of  the 
motion  was  that  the  Indictment  was  not 
found  and  returned  by  a  grand  jury  selected 
according  to  law.  We  have  not  been  fa- 
vored with  either  oral  argument  or  brief 
on  the  part  of  defendant,  but  we  glean  from 
the  bill  of  exceptions  that  it  was  his  conten- 
tion that  the  act  of  March  19,  1901.  was  in 
force,  and  that  the  county  court  could  not 
select  n  grand  Jury  for  the  February  term, 
1901,  without  an  order  of  the  circuit  court, 
or  the  Judge  thereof  in  vacation;  but  It  Is 
obvious  this  was  a  misapprehension.  The 
Revised  Statutes  of  1899,  «  8769,  3770.  were 
in  force  when  the  grand  Jury  was  selected 
by   the   county   court.  In   January,  1901. 
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While  it  Is  true  tbe  drcott  oonxt  did  make 
an  order  on  the  sherlfC  to  summon  a  garni 
Jury  at  the  February  twin,  it  appears  be 
stunmoned  the  same  Jurors  vhicta  tbe  coimty 
court  had  already  sheeted.  This  action  ot 
the  circuit  court  In  no  way  affected  any 
right  of  defendant  Indeed,  It  seems  to 
have  been  merely  a  precaution  to  ctunply 
with  the  act  probably  then  pending,  wblch 
ripened  Into  tbe  act  of  1901,  p.  tOSt,  |  8770a. 
In  no  event  was  tbe  action  of  tbe  court  In  or 
derlng  tbe  grand  Jury  any  ground  for  qoasb- 
Ing  tbe.  Indictment.  It  was  a  snbstantlai 
compliance  with  tbe  law,  botb  In  form  and 
spirit 

After  the  motion  to  quash  was  ovemiled, 
a  demurrer  was  filed  alleging  that  tbe  in- 
dictment was  insufficient  because  It  failed  to 
allege  that  the  money  embezzled  was  tbe 
property  ot  anybody  whomsoever.  The  de- 
murrer was  properly  overruled,  because  tbe 
Indictment  specifically  charges  the  money 
so  embezzled  was  "the  money  and  property 
of  F.  P.  Mitchell."  Thereupon,  defendant 
declining  to  plead  further,  the  court  ordered 
a  plea  of  not  guilty  to  be  entered,  which 
was  done,  and  the  cause  was  ordered  to  pro- 
ceed. 

A  Jury  was  duly  Impaneled,  to  whl^  no 
exception  was  taken.  The  state  then  intro- 
duced the  papers  In  the  case  of  P.  Mitchell 
against  D.  G.  Berry  and  Price  J.  Berry,  before 
J.  C.  Glllespy,  Justice  of  tbe  peace,  Columbia 
township,  Bo<me  county.  Mo.,  suit  on  a  note  to 
Miss  Pearl  Mitchell,  dated  AprU  26,  1896.  for 
$100,  and  payable  one  day  after  date,  with 
Interest  from  date,  and  the  filing  by  J.  CL 
OUIespy  thereon  for  suit,  S^tember  8,  1900, 
and  the  summons  thereon.  It  was  then 
shown  that. defendant  W.  F.  Berry  was  con- 
stable of  said  township  at  tbe  time,  and  the 
summons  placed  In  his  bands,  and  service 
on  botb  of  the  defendants  In  the  case. 
There  was  evidence  that  the  defendant  re- 
ported to  the  Justice  in  his  court  that  tbe 
defendants  paid  the  note  on  the  day  of 
service  of  tbe  summons.  It  was  shown  by 
one  of  the  defendants  that  he  paid  the  note 
and  interest  to  the  defendant  as  constable 
to  the  amount  of  $182.60.  Proof  of  demand 
on  tbe  constable  for  tbe  money  was  then 
made,  and  his  failure  to  pay  It  over.  He 
said  he  did  not  have  It— was  up  against  it 
—but  did  not  say  what  he  had  done  with  It 
Miss  Mitchell's  brother  testified  he  had  tbe 
note  of  his  sister  in  his  bands  for  collection 
and  had  authority  to  collect  It  B.  H.  An- 
derson testified  he  paid  the  money  to  tbe 
constable,  having  collected  the  check  which 
P.  F.  Berry  gave  tbe  constable  to  pay  the 
note  In  suit.  It  was  also  shown  tbat  the 
defendant's  bondsman  was  compelled  to  pay 
tbe  amount  of  the  note  for  defendant  after 
his  default  Tbe  defendant  th«i  offered 
much  evidence  to  show  he  was  tosane  at  the 
time  he  collected  the  note  and  failed  to  pay 
over  the  money,  and  the  state  offered  evt 
dence  In  rebnttaL 


Digitized  by 


Google 


Ma) 


HHMAN  CONST.  CO.  v.  LOOVT. 


613 


The  court  luBtructed  fnlly  on  all  points  of 
law  arising  In  the  record.  Only  one  In- 
stmction.  No.  13,  prayed  by  defendant,  was 
refused,  to  which  exception  was  taken.  As 
the  instructious  given  are  such  as  have  often 
met  the  approval  of  this  court.  It  is  not 
necessary  to  lncnml)er  this  opinion  with 
them.  The  thirteenth  Instruction  asked  by 
defendant  was  properly  refused.  In  sub- 
stance. It  requested  the  court  to  declare  that 
if  the  mind  and  memory  of  defendant  was 
impaired  from  chronic  drunkenness  and  at- 
tempts to  cure  alcoholic  disease,  or  from 
the  use  of  cocaine  or  morphine,  but  that  he 
still  retained  Intellectual  power  to  perceive 
right  and  wrong,  yet  his  will  power  was  bo 
Impaired  and  weakened  that  he  could  not 
resist  the  impulse  to  do  wrong,  then  the 
Jury  must  acquit  him.  This  Is  hut  the  old 
defense  of  irresistible  Impulse  which  this 
court  has  refused  to  recognize  as  a  defense. 
If  the  defendant  knew  the  right  from  the 
wrong  of  the  act  he  was  committing  he  was 
responsible  for  his  act,  and  the  court  prop- 
erly refused  the  Instmction.  Moreover, 
there  was  no  evidence  of  his  having  used 
cocaine  or  morphine  to  cure  bis  alcoholism. 

The  Instructiotts  on  insanity  were  as  fa- 
vorable to  defendant  as  our  laws  permit. 
Under  these  instructions  the  Jury  found 
against  his  plea  of  Insanity,  and  the  evi- 
dence on  the  part  of  the  state  amply  sup- 
ports their  finding. 

The  Instruction  on  the  main  proposition, 
the  embezziement  of  the  money  collected 
by  defendant  as  constable,  fully  meets  the 
requirement  of  our  decisions.  State  v. 
Schllb,  159  Mo.  140,  60  S.  W.  82. 

W'e  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.  All  concur. 


HEMAN  CONST.  CO.  v.  LOEVT.* 
(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  23.  1903.) 

MUNICIPAL  CORPORATIONS— STREET  IMPROVE- 
MENTS —  ORDINANCE  —  CONTRACTS  —  DIVI- 
SION OF"  WORK-TAX  BILLS-EXECUTION— OF- 
FICERS —  DELEGATION  OF  DUTY  —  DELAY  — 
PBNALTIBS-IUGHT8  OP  PROPERTY  OWNERS- 
PERSONAL  JDOOUBNTS  —  APPBAI.  OBJEC- 
TIONS. 

1.  In  an  action  on  a  special  tax  bill  for  street 
Improvement,  wbich  did  not  Include  tbe  lay- 
ing of  sidewalks,  the  fact  that  the  ordinance 
uuder  wbich  tbe  Improvement  was  made  did 
not  prescribe  the  width  of  the  sidewalks,  nor 
the  size,  kiud,  and  quality  of  the  bricks  of 
wbich  the  sidewalk  was  to  be  constmcted,  was 
immaterial. 

2.  Where  It  was  not  shown  that  there  was  no 
general  ordinance  In  the  city  adjusting  the 
width  of  sidewalks  to  the  width  of  the  s&eets, 
and  at  the  time  of  the  passage  of  an  ordinance 
for  the  improvement  of  a  street  there  was  only 
one  kind  of  paving  'brick  tor  sidewalks  known 
nnd  ased  In  the  city,  the  ordinance  was  not 
void  for  failure  to  prescribe  the  width  of  the 
siilt-n-alks,  and  the  mxe,  lUnd  and  quality  of  tiie 
bricks. 

3.  St  Louis  aty  Charter,  art.  6,  |  IB  (Ksr. 
St.  1899,  p.  2611),  requires  all  ordinances  rso* 
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ommended  by  the  board  of  public  improvements 
to  specify  the  diaracter  of  tbe  work,  its  ex- 
tent, the  materials  to  be  used,  etc.,  and  then 
authorizes  such  board  to  aunoslly  let  contracts 
for  the  grading,  constructing,  reconstructing, 
and  repairing  of  sidewalks,  etc.,  daring  the 
year.  An  ordinance  for  street  improvementa 
provided  that  the  cost  of  coDstmcting  a  street 
and  the  sidewalk  should  be  charged  as  a  Hen 
on  the  adjoining  property,  and  that  "when  the 
work  under  any  one  contract  was  completed  the 
president  of  the  board  should  compute  the  cost 
and  levy  and  assess  a  special  tax  therefor." 
Held  that,  where  the  board  had  let  an  annual 
sidewalk  contract,  the  fact  that  the  contract  for 
street  Improvement  did  not  require  the  con- 
struction of  a  sidewalk,  which  was  constructed 
uuder  such  annual  sidewalk  contract,  did  not 
invalidate  a  tax  bill  for  the  street  improvement. 

4.  Where,  on  the  completion  of  a  contract  for 
street  improvement,  the  clerk  of  the  president 
of  the  board  of  public  improvements  figured  the 
tax  bill  to  be  levied  against  each  lot,  and  aft- 
er making  oat  tbe  bill  banded  the  same  to  the 
in-eddeut,  who  signed  it,  such  signing  made  tbe 
bill  tbe  act  of  the  president,  within  an  or- 
dinance requiring  the  latter  to  compute  tbe 
cost  of  the  improvement,  and  levy  and  assess 
the  same  as  a  special  tax. 

B.  Where  a  street  improvement  contract  was 
not  completed  within  tine  time  prescribed,  init 
the  owner  of  property  assessed  therefor  made 
no  demand  Id  the  trial  court  for  a  proportion- 
ate deduction  of  the  penalty  for  which  uie  con- 
tractor was  liable  for  his  failure  to  complete 
within  the  time,  but  claimed  that  the  tax  bill 
for  the  Improvement  was  void  ttr  reason  of  sodi 
delay,  he  conid  not  claim  such  deduction  on  ap- 
peal. 

6.  Where,  In  an  action  on  a  special  tax  hill, 
there  was  no  evidence  as  to  when  the  work  for 
which  the  tax  was  laid  was  completed,  an  ob- 
jecting property  owner  was  not  entitled  to  a 
deduction  for  an  alleged  delay. 

7.  Where  an  ordinance  providing  for  the  im- 
provement of  a  street  contemplated  that  the 
sidewalk  should  be  laid  by  a  contractor  other 
than  the  one  Improving  the  street,  and  express- 
ly provided  that  when  the  work  covered  by  any 
one  contract  was  completed  the  tax  bills  for  snch 
work  should  be  Issued,  an  objection  that  the 
tax  bill  issued  for  the  street  impi-ovement  was 
issued  before  the  ridewalks  were  laid  was  un- 
tenable. 

8.  In  an  action  on  a  special  tax  bill,  a  per- 
sonal judgment  cannot  be  rendered  against  the 
owner  of  the  property  and  the  surety  on  bis 
appeal  bond,  since  the  tax  is  a  Hen  on  the 
property  benefited,  and  does  not  cnutitilte  s 
personal  debt  agunat  the  owner. 

Appeal  tram  St  Lords  OircnJt  Court; 
rranklin  Ferris.  Judge. 

Action  by  the  Heman  Construction  Com- 
pany against  H.  A.  Loevy.  From  a  judg- 
ment in  favor  of  plalntUf,  defendant  appeals. 
Modified. 

H.  A.  Loevy,  in  pro.  per,  Hickman  F,  Bod- 
gers,  for  respondent 

HARSHALIi,  J.  This  is  an  action  to  en- 
force a  special  tax  bill  for  $127.35,  against 
parts  of  lots  20  and  28,  In  city  Mock  No.  4,- 
5T1,  In  the  city  of  St  Louis,  owned  by  the 
defendant  issued  for  tbe  Improvement  of 
Morgan  street  between  Sarah  street  and 
Newstead  avenue,  pursuant  to  Ordinance  No. 
16,785,  approved  Ai^st  21,  1800,  under  Con- 
tract No.  2,748.   This  case  Is  here  upon  a 

T  8.  See  HanlclDal  CorporatlOBS,  vol.  H,  Cent  mm. 
n  ISU,  13M. 
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■hort  transcript  The  abstract  of  tbe  rec- 
ord doea  not  set  oat  tlie  pleadings  or  tiielr 
substance.  It  speaks  of  a  petition  that  was 
filed  In  a  "Justice's  court."  and  quotes  one 
allegation  tberefrom,  but  It  does  not  show 
whether  an  answer  was  filed  or  not  The 
character  of  the  defense  Interposed  In  the 
circuit  court  can  only  be  ascertained  hy  ref- 
ereD<;e  to  the  objections  that  were  made  up- 
on the  trial  and  to  the  Instructions  asked. 

At  the  beginning  of  the  trial  the  defend- 
ant objected  to  the  introduction  of  any  erl- 
dence  upon  two  grounds:  "First,  that  the 
tax  bill  sued  on  does  not  show  any  levy  and 
assessment  on  Its  face;  and,  second,  objec- 
tioDS  raising  constitutional  questions  decid- 
ed since  the  trial  adversely  to  contention  of 
appellant"  The  court  OTermled  the  objec- 
tions, and  defendant  excepted.  What  those 
constitutional  questions  were  is  not  stated 
in  the  abstract  of  the  record,  but  it  appears 
from  the  files  in  the  case  that  the  case  was 
appealed  to  the  St  Louis  Court  of  Appeals, 
and  that  the  appellant  filed  a  motion  in  that 
court  to  transfer  the  case  to  this  court  be- 
cause a  constitutional  question  Is  inToWed, 
and  that  respondent's  attorney  conceded,  in 
writing  Indorsed  on  the  motion,  that  a  con- 
stitutional question  was  raised,  to  wit  "tbe 
validity  of  special  assessments  for  street  Im- 
proTemeuts  under  the  charter  of  St.  I^ouls," 
and  that  the  Court  of  Appeals  ordered  the 
case  transferred  to  this  court  In  this  way 
the  Jurisdiction  of  this  court  In  this  case  is 
ascertained. 

The  case  made  Is  this:  August  Heman  tes- 
tified that  he  Is  the  president  of  tbe  plain- 
tiff company.  He  testified  to  the  signatures 
of  the  president  of  tbe  board  of  public  im- 
provements and  of  the  comptroller  on  the 
tax  bill.  On  cross-examination  he  said  that 
the  plaintiff  Is  the  contracting  party  wltii 
the  city  in  Ck>ntract  No.  2,748.  dated  October 
i,  1800,  and  did  the  work  called  for  by  that 
contract;  that  the  defendant's  proper^  lies 
in  the  second  granitoid  district  of  St  XjouIs; 
that  the  work  mentioned  in  this  tax  bill  was 
Degun  about  the  middle  of  April,  1891,  but 
he  did  not  remember  at  what  time  It  was 
completed;  that  plaintiff  did  not  lay  any 
brick  sidewalks  under  Contract  2,748  or  un- 
der Ordinance  15,785,  and  did  not  at  any 
time  lay  any  brick  sidewalks  in  front  of  the 
defendant's  proper^;  that  there  Is  a  grani- 
toid sidewalk  In  front  of  defendant's  prop- 
erty:  that  after  plaintiff  flutsbed  tbe  work 
under  Its  contract  it  was  inspected  and  ac- 
cepted by  the  city,  and  a  special  tax  bill  was 
Issued  therefor;  that  after  plaintiff's  suit  on 
that  tax  bill  was  dismissed  that  tax  bill  was 
canceled,  and  a  new  tax  bill  was  issued,  be- 
ing the  special  tax  bill  sued  on  In  this  case. 
The  plaintiff  then  offered  tbe  special  tax  blU 
in  evidence.  The  defendant  objected  there- 
to on  the  ground  that  the  bill  does  not  on 
Its  face  contain  any  levy  or  assessment  by 
the  iwealdent  of  tbe  board  of  public  improve- 
mentB,  as  required  by  tbe  city  cliarter.  The 


objection  was  overruled,  tbe  defendant  ex- 
cepted, and  the  tax  bill  was  read  In  evidence. 
The  tax  bill  shows  that  the  total  cost  of  tbe 
work  done  under  tbe  contract  was  $19,32&6S: 
that  tbe  total  frontage  taxed  was  4^9a2JiT 
feet;  that  the  rate  per  front  foot  was  $3,- 
91&68;  that  the  front  of  defendant's  pn^ 
erty  taxed  was  82.50  feet;  and  that  the 
amount  charged  against  the  defendant's 
property  was  f  127.85.  The  certificate  of  tbe 
president  of  the  board  of  public  improve- 
ments is  that  tbe  rates,  prices,  and  amount 
are  correct;  that  the  person  named  as  own- 
er is  liable  tor  the  bill;  that  the  work  was 
done  and  the  materials  furnished  by  the  con- 
tractor; and  that  the  special  tax  asseaaed 
against  defendant's  property  doea  not  amount 
to  25  per  cent  of  the  assessed  value  of  the 
property.  Thereupon  the  plaintiff  rested. 
The  defendant  demurred  to  the  evidence,  the 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted. 

To  sustain  his  case  tbe  defendant  adduced 
the  following  evidence:  He  proved  by  Charles 
Varrelman,  assistant  street  c(»nmlS8ioner. 
that  the  plaintiff  was  given  notice  to  begin 
the  work  on  April  14,  1891,  and  he  supposed 
It  began  about  one  week  thereafter,  and 
that  ordinarily  tbe  entire  work  Is  finished 
atmut  two  weeks  before  It  Is  measured.  J. 
H.  Scott  ui  Inspector  in  the  street  depart- 
ment testified  that  he  Inspected  tbe  work 
every  day;  ttiat  on  August  18,  ISSl,  he  re- 
ported to  the  department  that  he  had  In- 
spected  the  work,  and  found  it  to  be  In  ac- 
cordance with  tbe  contract  and  that  It  was 
ready  for  measurement;  that  It  takes  ten 
days  to  two  weeks  as  a  rule  to  meaamre 
work  after  it  Is  accepted;  that  plaintiff  did 
not  lay  any  brick  sidewalks  under  his  con- 
tract The  defendant  then  offered  in  evi- 
dence the  final  measurement  of  the  work, 
but  the  date  Oiereof  is  not  stated  la  tbe  ab- 
stract The  defendant  then  offered  In  evi- 
dence Ordinance  No.  15,785,  the  first,  second, 
and  fourth  sections  of  which  are  the  only 
sections  that  are  material  to  the  determina- 
tion of  this  case,  and  they  are  as  follows: 

"Section  1.  The  board  of  Public  Improve- 
ments is  hereby  authorized  and  directed  to 
cause  Morgan  street  between  Sarab  street 
and  Newstead  avenue  to  be  graded,  curbed, 
guttered,  a  Telford  pavement,  with  a  bind- 
ing material  and  top  dressing,  laid  on  tbe 
roadway,  the  crosswalks  and  the  rtdewalks 
to  be  constructed,  and  all  proper  connec- 
tions and  Intersectlona  with  other  atreefis 
end  alleys  to  be  made. 

"Sec.  2.  The  curbing,  guttering,  croas 
walks  and  Telford  pavement  sliall  be  of 
limestone,  the  binding  material  shall  be  of 
sand,  and  a  top  dressing  of  gravel  shall  be 
used  to  cover  the  surface  of  the  roadway. 
The  material  for  the  sidewalks  shall  be 
*paving  brick.'  -  The  lateral  and  cross  gut- 
ters,  the  crosswalks  and  the  sidewalks  aball 
be  laid  on  a  bed  of  dean,  coarse  sand.** 

^'Sbc.  4.  The  cost  ot  Gartdiis.  fottarliiK 
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Telfwd  paTement,  binding  material,  top 
dresdng,  ndltngi  ildewalk  paving,  and  all 
iwop^  conneetlona  and  Intenectioni  requir- 
ed, shall  be  charged  as  a  Uen  upon  tbe  ad- 
joining property  fronting  or  bordering  on 
the  Improvements  herein  provided  for,  and 
■ball  be  paid,  bj  the  owners  tbereof,  except 
as  herelnaftw  provided.  When  the  work 
under  any  one  contract  Is  completed,  the 
president  of  the  board  of  public  Improve- 
ments flhall  compute  the  coat  thereof,  and 
levy  and  assess  the  same  as  a  special  tax 
against  each  lot  of  ground  chargeable  there- 
with, in  the  names  of  the  owDera  thereof, 
respectively.  In  the  proportion  that  the 
linear  feet  of  each  lot  fronting  or  bordering 
on  said  improvement  bears  to  the  total  num- 
ber of  linear  feet  of  all  the  property  charge- 
able with  the  special  tax  aforesaid,  and  shall 
make  ont  and  certify  to  the  comptroller,  on 
briialf  of  the  c<nitractor,  bills  of  sudi  costs 
and  assessmrat  accordingly,  as  required  by 
law." 

The  defendant  then  introduced  Ordinance 
No.  16.630.  approved  March  25,  1882,  estab. 
lishing  the  western  granitoid  sidewalk  dis- 
trict The  defendant  then  called  as  a  wit- 
ness Robert  B.  MciMath,  the  president  of  the 
board  of  public  improvements,  who  testified 
that  he  did  not  make  out  the  special  tax 
bill;  did  not  make  the  calculations  on  which 
it  is  made  ont;  did  not  know  the  cost  of  the 
work  or  the  frontage  to  be  taxed;  did  not 
figure  ont  how  much  the  defendant's  prop- 
erty was  liable  for,  but  that  all  such  work 
was  done  by  one  of  his  appointees  In  his 
office  who  had  charge  of  special  tax  bills; 
and  that  the  tax  bill  In  question  came  to  blm 
in  the  usual  course  of  business.  In  bis  office, 
and  he  signed  IL 

The  defendant  testified  that  he  bad  a 
granitoid  sidewalk  laid,  under  private  con- 
tract, in  front  of  his  property,  after  Ordi- 
nance 16.630  went  into  effect;  that  there  are 
no  brick  sidewalks  in  the  block  on  which  be 
lives  nor  In  the  one  south  of  IL  The  abstract 
recites  that  the  defoidant  then  read  In  evi- 
dence Contract  No.  2,748,  under  which  the 
work  In  question  was  done.  The  contract  Is 
not  set  out  in  full  or  In  substance.  It  is 
stated  that  the  plaintiff  agreed  thereby  to 
do  **the  work  of  grading,  curbing,  guttering, 
construction  of  Tdford  with  top  dressing  of 
sand  and  gravel,  and  rolling,  end  also  con- 
structing sidewalks  Of  Mwgan,  between  Sa- 
rah and  Newstead,  as  by  said  wdinance 
specified."  etc.  Two  sections  or  paragraphs 
of  the  contract  are  then  reproduced,  the  first 
of  which  denies  to  the  contractor  any  dam- 
ages tor  delay  or  hindrance  on  the  part  of 
the  city,  hut  allows  an  extension  of  time  In 
case  of  delays  cansed  by  the  dty.  and  the 
second  of  which  provided  that  the  plaintiff 
should  not  be  required  to  begin  work  until 
April  14, 1891.  and  then  only  after  one  week's 
notice  so  to  do,  and  that  when  commenced 
the  work  sboold  be  continued  uninterrupted- 
ly, and  sboOHl  be  completed  within  2V& 


months,  and  that  the  time  of  beginning,  rate 
of  progress,  and  time  of  completion  were 
essential  conditions  of  the  contract,  and  that 
If  plaintiff  did  not  complete  the  work  within 
the  time  specified  the  sum  of  $20  a  day 
should  be  deducted  from  the  moneys  payable 
under*  the  contract  The  abstract  of  the  rec- 
ord then  recites:  "Nothing  is  said  In  the 
contract  that  plaintiff  is  required  to  construct 
sidewalks."  So  that  the  abstract  of  the  rec- 
ord, in  speaking  of  the  sidewalks,  recites, 
first,  that  the  plaintiff  contracted  to  construct 
sidewalks;  and,  second,  that  "nothing  Is  said 
in  the  contract  that  plaintiff  Is  required  to 
construct  ridewalks."  The  defendant  thai 
rested. 

In  rebuttal  the  plaintiff  called  C.  0.  Hart- 
man,  who  testified  that  the  defendant's  aide- 
walk  was  laid  on  or  before  March  15.  1802 
(which  was  before  the  approval  of  the  grani- 
toid ordinance  No.  16,630.  as  that  ordinance 
was  not  approved  until  March  25, 1892);  that 
at  the  time  of  the  adoption  of  Ordinance 
16,785  (for  the  improvement  of  Morgan  street) 
there  was  but  one  kind  of  sidewalk  paving 
bri(^  known;  that  sidewalks  on  both  sides 
of  Morgan  street  between  Sarah  and  New- 
stead  avmne,  had  been  fully  laid  before  the 
tax  bill  sued  on  In  this  case  was  Issued.  The 
plaintiff  also  called  as  a  witness  L.  Olthns.  a 
draftsman  In  the  street  commlasloner's  office, 
who  verified  a  plat  of  Morgan  street  between 
Sarah  street  and  Newstead  avenue,  which 
showed  a  number  of  b'rick  pavements  laid  at 
that  place  "by  the  annual  contractor  for 
brickwork  with  the  dty,  and  special  tax  hills 
were  Issued  In  his  favor  for  the  work."  The 
abstract  of  the  record  then  recites  that  the 
witness  testified  as  follows:  "The  dty  did 
not  make  any  contract  with  the  plaintiff  or 
any  one  else  under  Ordinance  19,785  to  lay 
brick  sidewalks  as  provided  for  In  Ordinance 
15,785.  There  are  no  brick  sidewalks  on 
Morgan  street  In  the  block  In  which  defend- 
anf  a  property  lies,  nor  In  the  block  directly 
south  of  It  All  the  granitoid  sidewalks  on 
Morgan  between  Newstead  and  Sarah  were 
laid  by  the  owners  themselvea  This  hook 
does  not  show  when  the  annual  contractor 
laid  the  brick  sidewalks  shown  by  this  plat" 
This  was  all  the  evidence  in  the  case,  accord- 
ing to  the  abstract  of  the  record. 

At  the  instance  of  the  plaintiff  the  court 
declared  the  law  to  be  that  If  all  the  side- 
walks on  Morgan  street  between  Sarah  street 
and  Newstead  avenue  were  laid  before  Ordi- 
nance 16,630  was  approved,  on  March  25, 
1892,  then  thAt  ordinance  has  no  bearing  on 
this  case,  and  the  plaintiff  Is  entiUed  to  a 
spedal  judgment  with  interest 

The  defendant  asked  10  Instructions,  and 
the  court  refused  to  give  them,  and  defend- 
ant excepted.  They  need  not  be  reproduced 
In  fuU,  as  the  propositions  of  law  contained 
therein  are  the  points  relied  on  here  by  the 
defendant  and  they  will  be  discussed  in  the 
opinion.  The  court  found  for  the  plaintiff, 
and  the  defendant  appealed 
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1.  The  first  contentlcm  of  the  defendant  is 
that  Ordinance  15,785  Is  void  because  It  does 
not  prescribe  tbe  width  of  the  sidewalks,  nor 
the  edze,  kind,  or  quality  of  the  bricks.  Two 
sufficient  answers  suggest  themseWes  to  this 
contention:  FlrBt,  it  Is  wholly  immaterial  in 
this  case,  because  this  is  not  a  suit  to  re- 
coyer  for  making  sidewalks;  and,  second,  the 
width  of  sidewalks  Is  ordinarily  established 
by  general  ordioancea  adjusting  the  width  of 
the  sidewalks  to  the  width  of  the  streets,  and 
It  is  not  shown  that  there  was  no  such  gen- 
eral ordinance  in  St  Louis,  and  the  undis- 
puted teBtim<Hiy  is  that  at  the  time  this  ordi- 
nance was  adopted  there  was  only  one  kind 
of  paving  brick  for  sidewalks  known  or  used 
in  SL  IjOuIs.  Aside  from  this,  it  is  conceded 
by  defendant,  and  made  a  point  against  the 
validity  of  the  contract,  that  the  plaintlfTs 
contract  did  not  require  it  to  contract  any 
sidewalks.  Hence  as  to  the  plaintUTs  right 
to  recover  the  sidewalks  cut  no  figure. 

2.  The  second  contention  of  the  defendant 
Is  that  the  contract  is  void  because  It  does 
not  conform  to  the  ordinance,  in  that  it  tails 
to  require  the  construction  of  a  sidewalk,  and 
hence  the  tax  bill  is  void.  Section  15  of 
article  6  of  the  charter  of  St  Louis  (Rev.  St 
1S99,  p.  2511)  provides  that  all  ordinances 
recommended  by  the  board  shall  specify  the 
character  of  work.  Its  exteut  the  materials 
to  be  used,  eta,  and  then  concludes:  "And 
provided  further  that  nothing  in  this  article 
shall  be  so  construed  as  to  prevent  the  board 
of  public  Improvements  through  the  proper 
officer  thereof,  from  annually  letting  and  en- 
tering into  contracts  on  the  first  day  of  July, 
of  every  year,  for  the  grading,  constructing, 
reconstructing  and  repairing  of  sidewalks, 
nnd  repairing  street,  alley  and  gutter  paving 
and  such  other  similar  work,  which  may  be 
ordered  by  ordinance,  or  may  become  neces- 
sary to  be  done  during  the  year." 

Tbe  evidence  in  this  case  shows  that  there 
was  such  an  annual  contract  outstanding 
when  the  contract  was  made  with  the  plain- 
tiff for  the  construction  of  the  street,  and 
that  the  contractor  thereunder  laid  some  of 
the  sidewalks  on  Morgan  street  There  being 
such  an  annual  contract,  the  contractor  there- 
under had  a  right  to  lay  tbe  sidewalks  order- 
ed by  this  ordinance,  and  It  would  have  been 
manifestly  Illegal  and  Improper  for  the  city 
to  have  Included  the  sidewalks  in  tbe  plain- 
tiff's contract.  This  easily  accounts  for  the 
omission  of  the  sidemlkB  from  tbe  contract 
in  question  here. 

The  ordinance  Itself  shows  on  Its  face  that 
the  municipal  assembly  knew  there  was  such 
an  annual  sidewalk  contract  and  Intended 
that  the  contractor  thereunder  should  lay  the 
sidewalks  ordered  by  this  ordinance,  and  also 
contemplated  that  the  work  to  be  done  by 
the  plaintiff  should  be  paid  for  as  soon  as 
completed,  and  that  the  work  done  by  the 
annual  sidewalk  contractor  should  be  paid 
for  as  soon  as  contemplated,  and  that  the 
payment  under  eadi  eontract  dioiild  be  made 


irrespectlre  of  whether  tbe  work,  covered  by 
the  other  contract  was  completed  or  not. 
This  la  made  certain  by  section  4  <tf  the 
ordinance,  which  provides  that  the  cost  o: 
constructing  the  street  and  the  sidewalk  shall 
be  charged  as  a  lien  on  tlie  adjoining  prop- 
erty, and  then  saying:  "When  the  work  an- 
dor  any  one  contract  ia  completed,  the  pte^ 
dent  of  the  board  of  pnblic  ImproTemeots 
shall  compute  the  cost  thereof  and  Iwj  and 
assess  the  same  as  a  special  tax,"  etCL 

This  can  mean  nothing  else  than  that  the 
work  sbftll  be  done  by  two  contratrtors,  (hk 
for  tbe  street  the  other,  the  annoal  con- 
tractor, for  the  sidewalks,  and  that  each  shall 
be  paid  for  his  work  as  soon  as  it  Is  com- 
pleted, without  regard  to  whether  the  other 
has  completed  his  contract  or  not  There  is 
no  room  to  doubt  that  such  was  the  intention 
of  the  lawmakers,  and  none  as  to  ttadr  power 
to  so  wdaln. 

This  feature  of  the  ordinance  waa  not  call- 
ed to  the  attention  of  the  St  hovis  Court  of 
Appeals  when  It  decided  the  case  before  it, 
and  held  that  the  tax  bill  to  the  plalatiff  was 
prematurely  Issued  because  the  sldeviralks  tiad 
not  been  laid  at  the  date  the  tax  bill  was 
Issued.  Heman  Construction  Oo.  t.  Loevy, 
64  Mo.  App.,  loc  dt  4S7.  If  that  conres 
attention  had  been  directed  to  this  provision 
of  the  ordinance,  it  would  not  have  held  that 
the  plaintUTs  tax  bill  was  prematurely  is- 
sned.  For  these  reasons  tlie  defendants  sec- 
ond contention  is  untenable. 

8.  The  defendants  third  contention  la  that 
tbe  tax  bill  is  void  becaose  the  president  of 
the  board  of  public  Improrementa  did  not 
personally  compute,  levy,  or  assess  the  cost 
of  tbe  work.  In  support  of  ttiis  contentioa 
the  defendant  relies  principally  on  City,  to 
Use,  V.  Eddy,  123  Mo.  646,  27  8.  W.  471. 
In  that  case  It  was  held  that  the  power  con- 
ferred upon  dtles  of  the  third  class  to  order 
construction  of  streets  was  vested  In  the 
city  council,  and  that  it  mnst  be  exercised 
by  ordinance,  and  not  by  resolutloo,  and  that 
the  power  to  assess  the  cost  of  such  Im- 
provements waa  vested  In  the  dty  conndl, 
and  must  be  exercised  by  ordinance,  and 
could  not  be  delegated  by  the  council  to  tbe 
clerk  of  the  council.  In  that  case  the  work 
was  ordered  by  resolution,  and  by  resolution 
tbe  clerk  was  ordered  to  assess  the  cost  and 
issue  tbe  tax  bills,  which  he  did. 

That  case  is  not  decisive  of,  or  pertinent 
to,  the  cont^tlon  here  made.  Here  the  tax 
bills  were  signed  and  issued  by  the  presi- 
dent of  the  board  of  public  improvements, 
the  officer  charged  with  that  duty  and  vest- 
ed with  that  power.  It  is  true  that  the  presi- 
dent of  the  board  did  not  make  the  com- 
putation, and  that  the  figuring  and  the  physi- 
cal act  of  writing  the  tax  bills  was  done 
by  his  appointee.  But  when  the  president 
attached  bis  name  to  the  tax  bUi,  that  be- 
came the  consummate  act  of  computing,  as- 
sessing, and  levying  the  tax.  What  the  clerk 
Old  became  merged  in  Oe  act  of  the  pxeit 
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dent,  and  the  whole  thing  was  then  the  same 
iB  law  as  if  the  president  had  himself  done 
erery  act  in  connection  with  the  matter. 
The  president  conJd  not  be  heard  to  say  It 
was  not  his  act,  nor  could  he  erade  any 
responalbiUty  arising  out  of  it,  by  saying 
hla  clerk  did  the  figuring  and  writing. 

The  work  that  was  done  by  the  clerk  was  \ 
not  an  unlawful  delegation  of  power  of  the  : 
president  to  the  clerk.   The  work  done  by  : 
the  clerk  consisted  of  the  physical  act  of  | 
writing  the  tax  bill  and  the  doing  of  a  very  j 
simple  sum  in  arithmetic.   The  sum  requir- 
ed to  be  done  was  this:   The  cost  of  the  ; 
work,  amounting  to  $19,828.65,  was  to  be  dis- 
tributed against  each  lot  of  property  abutting 
the  improvement  In  the  proportion  tliat  the  ! 
frontage  of  each  lot  bore  to  the  total  frontage  I 
of  all  the  property  abutting  the  Improve-  ' 
ment.   The  ordinance  Itself  prescribed  that 
the  cost  should  be  so  distributed.   The  total 
frontage  of  all  the  property  abutting  the  Im- 
provement was  4,032.67  feet,  and  the  total  | 
frontage  of  the  defendant's  property  was  32.-  ' 
60  feet.   Hence  the  sum  to  be  done  was  i 
what  is  32.5(M932.57  of  $19,328,657  Any 
school  boy  could  do  that  snm.   When  the 
clerk  did  the  flgoiing  and  wrote  out  the  re- 
sult on  a  sheet  of  paper  it  did  not  constitute 
B  special  tax  bill.    But  the  instant  the  presi- 
dent of  the  board  signed  bis  name  to  the 
paper  It  became  a  special  tax  bill,  and  every-  ; 
thing  written  above  his  name  became  his  . 
official  ac^  no  matter  who  had  written  It  | 

In  the  very  nature  of  things  this  must  | 
be  true,  especially  as  to  an  office  like  tiiat  | 
of  president  of  the  board  of  public  improve-  \ 
iiients  In  a  large  dty  like  St  Louis,  where,  I 
In  addition  to  .hfs  other  manifold  duties,  he  I 
has  to  issue  annually  more  special  tax  bills 
than  he  coolu  write  out  by  himself.  To  11- 
luRtrate:  In  addition  to  all  improvement  tax 
bills,  section  29  of  article  6  of  the  city  char- 
ter (Be\.  St.  1890,  p.  2515)  provides  for 
sprinkling  all  the  streets  of  St  Louis,  and 
iiMRcssing  the  coat  thereof  against  all  prop- 
i-rty  fronting  or  bordering  on  the  streets 
sprinkled  in  the  proportion  that  each  lot 
bears  to  the  total  frontage  of  all  lots  that 
border  upon  the  streets  sprinkled.  Practical- 
ly this  requires  a  special  tax  bill  to  be  la- 
sued  every  year  against  every  lot  In  the  city. 
It  is  apparent  that  no  officer  could  reason- 
ably be  expected  to  compute,  assess,  and  levy 
and  make  out  all  the  tax  bills  that  are  nec- 
essary for  this  purpose  alone,  even  If  he  had 
no  other  duties  to  perform.  The  framers  of 
the  law  knew  no  man  could  do  all  such  work 
personally,  and  they  must  have  Intended  a 
sensible  and  rational  and  practical  construc- 
tion to  be  placed  upon  the  law,  and  to  have 
anticipated  that  the  courts  would  not  follow 
the  letter  of  the  law  if  It  made  the  law  im- 
possible of  execution,  but  would  construe  the 
law  according  to  Its  spirit  and  purpose.  The 
elements  constituting  the  basis  of  calcula- 
tion were  all  known,  and  the  act  done  by  the 
derk  ms  a  mere  clerical  act  and  iras  dd 


part  of  the  discretionary  or  Judicial  quasi 
Judicial  duty  or  personal  trust  Tested  in  the 

president 

In  the  Eddy  Case,  128  Mo.  546.  27  8.  W. 
471,  the  clerk  of  the  council  signed  the  tax 
bills.  It  did  not  even  purport  to  be  the  net 
of  the  council.  If  the  clerk  had  made  the 
computations,  and  had  written  out  the  tiiz 
bills  and  submitted  them  to  the  council,  and 
the  council  had  adopted  them,  and  by  ordi- 
nance ordered  them  to  be  issued.  It  would  not 
have  been  held  that  they  were  void.  This 
would  have  made  that  case  a  parallel  case 
to  the  case  at  bar.  Wlthoot  this  the  two 
cases  are  entirely  unlike. 

To  Illustrate  further:  Section  19  of  article 
5  of  the  charter  of  St  Louis  (Rev.  St.  1899, 
p.  2504)  provides  that,  after  the  district  as- 
sessors of  general  taxes  have  completed  their 
assessments,  the  president  of  the  board  of 
assessors  "sball  make  up  the  assessment 
books  in  proper  alphabetical  order  from  the 
plats  and  returns  made  by  said  district  as- 
sessors, from  the  return  of  property  holders 
to  the  assessor's  office,  and  from  the  best  in- 
formation he  can  otherwise  obtain,  so  that 
said  assessment  books  shall  be  as  nearly  as 
possible  a  full  and  complete  assessment  of 
all  taxable  property  in  the  city,  the  same  to 
be  completed  on  or  before  the  thljd  Monday 
in  March  of  each  year."  It  admits  of  no 
doubt  that  it  would  be  a  physical  impos- 
sibility for  the  president  of  the  board  of  as- 
sessors in  St.  Louis  to  personally  make  up 
such  complete  assessment  books  of  all  the 
property  in  St  Louis  and  have  it  completed 
by  the  third  Monday  In  March  of  each  year. 

In  addition  to  this,  section  26  of  article  5 
(Rev.  St  1890,  p.  2505)  provides  that  after 
the  president  of  the  board  of  assessors  has 
80  made  up  his  assessment  books,  and  after 
the  board  of  equallzuitlon  has  corrected  and 
equalized  his  assessment  books,  "the  presi- 
dent of  the  board  shall  make  out  a  fair  copy 
of  the  same,  and  shall  make  an  abstract  of 
said  books,  showing  the  amount  of  the  sev- 
eral kinds  of  property  assessed,  and  specify- 
ing the  amount  of  value  of  all  property  with- 
in the  present  boundary  line  of  the  city,  and 
the  aggregate  valuation  of  all  property  in  the 
extended  limits,  and  the  aggregate  value  of 
all  property  within  the  city  limits  as  estali- 
llshed  by  the  charter,  and  add  thereto  his 
certificate  that  the  same  contains  a  true  and 
correct  list  of  all  taxable  property  in  the  city 
of  St.  Louis,  so  far  as  be  has  been  able  to 
ascertain  the  same."  No  one  would  for  a 
moment  believe  that  the  lawmakers  intended 
or  expected  that  the  president  of  the  board 
of  assessors  should  personally  accomplish 
such  an  Impossible  amount  of  work,  and  that 
the  assessment  and  levy  of  general  taxes 
would  be  void  because  the  president  of  the 
board  of  assessors  did  not  personally  do  all 
the  work  of  computing  the  nmount  of  each 
assessment,  and  of  actually  writing  all  the 
assessment  books,  abstracts,  etc.,  so  required; 
yet  the  letter  oC  tiie  law  says  the  president 
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of  tbe  board  of  assessors  sball  do  It,  and.  If 
the  defendant's  contention  here  Is  trae,  tbesx 
e-verj  assessment  of  general  taxes  In  St 
Louis  is  T<dd,  because  the  president  of  the 
board  of  assessOTS  does  not  personally  do  all 
the  acts  and  things  that  finally  culminate  In 
liis  signing  his  name  to  the  assessments.  No 
court  wonid  place  such  a  construction  upon 
the  law  as  to  the  duty  of  tbe  president  of  the 
board  of  asaoRsors  or  the  president  of  the 
board  of  public  Improvements.  Tbe  defend- 
ant's third  contention  Is  therefore  untenable. 

4.  The  defendant's  fourth  contention  is 
tbat  the  work  was  not  completed  within  two 
end  one-half  months,  as  required  by  the  con- 
tract, and  was  not  completed  until  one  and 
one-half  months  after  the  time  limited  by  the 
contract,  and  that  no  deduction  for  delay  was 
made,  and  hence  that  the  tax  bills  are  Told. 
In  Heman  r.  Gllllam,  171  Mo.  258,  71  8.  W. 
IfiS,  It  was  held  tbat  delay  in  completing  the 
work  did  not  make  the  tax  bill  void,  but  that 
the  property  owner  was  entitled  to  have  tbe 
proportion  of  the  penalty  properly  apportlon- 
able  to  his  lot  deducted  from  the  tax  bill 
against  the  property.  The  defendant  is  not 
In  a  position  to  claim  such  a  deduction  in  this 
case,  for  two  reasons:  First,  because  he 
made  no  sucb  demand  for  a  deduction  In  the 
trial  court,  but,  on  the  contrary,  as  shown  by 
his  tenth  instruction,  tried  tbe  case  In  tbat 
court  upon  the  theory  that  the  delay  rendered 
tbe  tax  bin  void:  and,  second,  because  there 
Is  no  substantial  evidence  In  the  record  that 
there  was  any  delay  whatever.  The  evidence 
shows  that  the  notice  to  begin  work  was 
dated  April  14,  1891,  and  that  the  plaintiff 
was  required  to  begin  work  wltbln  a  week 
thereafter,  and  that  It  did  so  begin.  But 
there  is  absolutely  no  evidence  as  to  when  the 
work  was  completed.  Tbe  record  shows  that 
the  lnq;>ector  reported  on  August  18,  1891. 
that  the  work  was  ready  for  measurement, 
but  there  is  no  evidence  whatever  tbat  the 
work  was  not  completed  until  August  18. 
1891.  The  defendant  lived  on  the  street  Im- 
proved. He  was  a  witness  in  the  case,  and 
neither  he  nor  any  one  else  fixed  the  date 
when  the  work  was  completed.  This  conteni 
tlon  must  therefore  also  fall. 

6.  The  defendant's  fifth  contention  Is  that 
the  tax  bill  Is  void  because  it  was  Issued  be- 
for  all  the  work  ra-dered  by  the  ordinance  was 
done;  that  Is,  before  tbe  sidewalks  were  laid. 
This  Is  evidently  an  oversight,  for  the  evi- 
dence contained  in  the  defendant's  abstract 
shows,  without  contradiction,  that  all  tbe 
sidewalks  on  both  sides  of  Morgan  street  be- 
tween Sarah  and  Newstead  had  been  fully 
laid  bef(M%  this  tax  bill  was  issued.  But, 
aside  from  this,  there  Is  no  merit  In  tbe  con- 
tention; for,  as  above  pointed  out,  the  ordi- 
nance Itself  contemplated  that  the  work 
sbonld  be  done  by  two  different  contractors, 
and  expressly  provides  that  when  the  work 
covered  by  any  one  contract  Is  completed  the 
tax  bills  for  such  woifc  shall  Issue.  It  Is  only 
In  casea  where  the  woi'k  to  be  dcnie  is  ordered 


to  be  done  as  a  nnit;  by  tme  omtractor.  that 
the  rule  that  requires  the  entire  work  to  be 
completed  before  the  tax  bill  may  iasoe  ap- 
plies. 

e.  The  defendant's  sixth  point  is  tbat  the 
judgment  ia  erroneous  because  it  la  personal 
against  the  owner  and  the  surety  on  tbe  ap- 
peal bond  as  well  as  special  against  tbe 
property.  The  tax  Is  a  Hen  on  the  property 
benefited,  and  does  not  constitute  a  personal 
debt  due  by  the  owner.  So  much  of  tbe  Judg- 
ment as  is  personal  against  the  defendant 
and  the  surety  on  the  appeal  bond  !s  without . 
autbwity  of  law,  and  tbe  Judgment  ia  hereby 
modified  by  striking  out  of  the  Judgment  the 
words,  "of  the  defendant  and  Samnel  Ep- 
stein, surety  on  tbe  appeal  bond  herein." 
After  being  so  modified,  tbe  Judgment  <tf  ttie 
chrcult  court  is  affirmed.  Ah  concur. 


PEOPLE'S  NAT.  BANE  OF  BOGE  ISLAND 
V.  CENTRAL  TBUST  CO.  OF  KAN- 
SAS CITT.* 

(Sapreme  Ooort  of  Hisaonrit  IHviifoa  Ho.  1. 
Dee.  28, 1908.) 

DSGBIT  —  MISREPRESENTATIONS  —  WANT  OF 
KMOWLBDQB— ACTIONS— TRIAL  BT  COURT 
—INSTRUCTIONS-REVIEW. 

1.  Where  an  action  at  law  was  tried  by  the 
court,  and  the  only  instraction  asked  was  in 
the  nature  of  a  demorrer  to  the  evidence,  which 
the  coart  refused  to  give,  the  court  on  appeal 
would  only  review  the  wwKht  of  the  eTidence 
to  determine  whether  the  roliug  on  such  instruc- 
tion was  correct. 

2.  PIaiutitr  hank,  which  had  bad  eztenafve 
transactioDB  in  discounting  cattle  notes  secared 
by  mortgage,  knew  of  the  coBtom  of  banks  en- 
gaged in  such  business  to  purchase  such  note5 
on  the  reputation  of  commia^on  houses  and 
cattie  raisers  makinx  them,  withoot  mi^ng  a 
messenger  to  verify  the  statements  made  in  the 
mortgages  as  to  the  existence,  condition,  and 
description  of  the  cattie.  Plaintiff  pnrdiased 
certain  cattie  notes  from  defWidant  trust  eom- 
pany,  executed  by  persons  who  had  {Hwrloosly 
been  In  good  credit  secured  by  mortgages  oa  cat- 
tle. It  th^eafter  transpired  that  the  mortga^ 
had  been  executed  and  recorded  on  cattie  whidi 
never  existed.  Iv  the  fraud  of  the  makei's  scHi- 
ia-law,  without  defendant's  knowledge.  Defend- 
ant prior  to  the  sale  of  the  notes  to  plaintiff, 
represented  them  to  be  first-class  securities,  and 
offered  to  indorse  tbe  notes  for  1  per  cent., 
wfaidi  ^aintiff  declined.  SeUU  tbat  defendant 
was  not  liable  for  deceit  on  the  ground  that  it 
represented  tbat  It  bad  knowledge  that  the  notes 
were  secured  bv  cattle  when  In  fact  it  had  no 
knowledge  on  uie  subject 

Ai^wal  from  Circuit  Gonr^  Jaeksni  Ooon- 
ty;  J.  H.  Slover,  Judge. 

Action  by  the  People't  National  Bank  of 
Rock  Island,  111.,  a^lnst  the  Central  Tnut 
Compai^  of  Kansas  Ci^,  Mo.  Vtom  a  Judg- 
ment in  favor  of  plaintiff,  dtfeadant  appeals. 
Beversed. 

Garland  M.  Jones  and  Scarrltt  Oriffitb  & 
Jones,  for  appellant  Wollman.  Solomon  & 
Cooper,  for  reBpondent 
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VAUJANT,  J.  This  la  a  snlt  for  dam- 
ages, founded  on  alleged  fraudulent  misrep- 
resentatlonB.  It  Is  what  Is  commonly  called 
an  action  for  deceit  Plaintiff  la  a  national 
bank  at  Bock  Island  IlL,  tbe  defendant  a 
Missouri  corporation  located  at  Kansas  City, 
and  engaged  In  the  buedness  generally  con- 
ducted by  trust  companies,  which  Includes 
the  buying  and  selling  of  promissory  notes. 
The  transaction  out  of  which  this  suit  arises 
was  the  sale  by  the  defendant  to  the  plaintiff 
of  a  promlssOTy  note  purporting  to  be  secured 
by  a  mortgage  on  200  head  of  cattle  In 
Marion  county,  Kan.  The  transaction  was 
c<aiducted  by  letter  correspondence  through 
the  malL 

The  flrst  letter  In  point  of  date  introduced 
In  evidence  by  the  plaintiff  was  from  tbe 
cashier  of  the  American  National  Bank  to 
tbe  cashier  at  the  plaintiff,  which  was  as 

follows: 

"American  National  Bank.  Kansas  City, 
Mo..  Ang.  20th.  1888.  Mr.  C.  Hellpenstell, 
Cashier,  Rock  Island,  Ills.— Dear  Sir:  I  told 
yon  yesterday  I  would  write  you  in  regard 
to  cattle  commlBsItm  firms.  Before  giving 
you  a  list  I  will  say.  while  we  do  not  dis- 
count tbe  value  of  a  good  endorsement.  In  a 
good  stiff  firm,  we  figure  more  particularly 
on  the  value  of  the  cattle  actually  covered 
by  the  mortgage  in  each  case,  and  the  gen- 
eral reputation  and  standing  of  the  farmer 
(ff  feeder  who  makes  the  paper.  As  yon 
know  this  business  Is  not  a  new  thing  and 
the  business  Is  as  well  established  In  this 
section  as  lonnlng  on  stocks  and  bonds  In  tbe 
east  The  different  commission  houses  have 
th^  regular  line  of  customers  in  these  fann- 
ers and  feeden  as  a  bank  has  in  Its  corre- 
spondenta;  and  in  this  way,  being  regular 
customeft,  we  local  banks  become  to  know 
In  some  measure  tbe  valne  of  these  Individ- 
uals, knowing  many  of  them,  personally.  As 
regard  to  the  different  firm's  endorsement  we 
would  say  that  the  larger  firms  are  usually 
on  tbe  back  of  a  proportionally  larger  amount 
of  paper  ttian  the  firms  of  smaller  capital,  so 
tha^  In  many  cases,  the  paper  of  the  smailor 
firms  are  as  much  In  demand  as  the  larg», 
because  tbe  security  (number  and  grade  of 
cattle  for  a  given  loan)  Is  as  good  or  better. 
However,  tbe  mere  endorsement  of  some  of 
the  firms  here  is  wttbin  Itself  perfectly  good. 
IHere  follows  a  list  of  names  of  fourteen 
commission  firms  In  which  Is  A.  J.  Gillespie 
&  Co.]  We  local  banks  get  a  great  deal  of 
flrat  class  cattle  paper  from  our  correspond- 
ing banks  In  the  country,  especially  Kansas, 
Missouri,  Texas,  Indian  Territory  and  Okla- 
homa, bearing  their  endorsement,  which  la 
good  paper.  There  Is  plenty  of  this  paper 
out  here  for  us  all,  so  I  will  be  pleased  to  do 
anything  for  you  I  can  at  anytime,  by  way 
of  advice,  selection  of  it,  or  even  the  purchase 
of  It  for  you,  for  there  are  about  a  half 
dozen  eastern  banks  that  I  now  buy  paper  j 
for.  and  bare  done  so  In  aome  cases  two  w 


three  years.  However,  as  I  told  you  yester- 
day, I  am  a  stockholder  and  director  In  the 
Central  Trust  Co.  of  this  city,  which  Is  mak- 
ing a  business  of  handling  this  paper,  buy- 
ing It  for  Itself  and  also  for  Its  connections, 
and  I  would  be  pleased  for  you  to  deal  with 
them,  unless  you  have  some  preference  else- 
where. I  will  have  them  write  you  and  sul>- 
mlt  yon  offerings,  if  agreeable.  Yours,  etc. 
J.  R.  Domlnlck." 

The  flrat  two  letters  from  the  defendant 
were  In  the  nature  of  solicitations  for  Uie 
plalntifTs  custom,  and  were  as  follows: 

"Kansas  City,  Mo.,  Aug.  22,  1898.  Mr.  C, 
Hellpenstell,  Cashier  People's  National  Bank, 
Kock  Island,  Ills.— Dear  Sir:  Mr.  Domlnlck, 
Cashier  of  the  American  National  Bank,  says 
^ou  buy  considerable  cattle  paper  in  this 
market,  and  suggests  that  we  correspond 
with  you  In  regard  to  It  We  handle  a  great 
deal  of  this  paper.  In  fact  we  make  a  spe- 
ciality of  it,  buying  It  for  our  own  use  and 
placing  It  with  our  connections.  We  buy  it 
outright  and  carry  it  until  It  Is  sold,  and 
when  sold  we  either  endorse  It  or  not  aa  is 
preferred  by  the  purchaser,  making  a  differ- 
ence of  one  per  cent  In  the  discount  rate 
where  we  endorse  it  We  are  familiar  with 
the  standing  of  the  different  commission 
firms  here  at  the  stock  yards  and  are  in 
touch  with  them  and  examine  carefully  all 
papers  taken.  Since  we  have  ccHumenced 
business  we  have  never  had  a  note  to  run 
past  due  a  day.  Our  company  is  now  In- 
creasing its  capital  stock  to  $100,000.00,  $85,- 
000.00  of  which  has  been  paid  In.  We  carry 
accounts  which  the  Produce  Exchange  Trust 
Company,  New  York  City,  American  Trost  & 
Savings  Bank,  Chicago  and  American  Nation- 
al Bank,  Kansas  City,  to  whom  we  respect- 
fully refer.  At  the  present  time,  our  dia* 
tcount  rate  to  you  would  be  six  per  cent 
without  Indorsement,  or  five  per  cent  with 
it.  All  paper  could  be  sent  to  you,  subject 
to  Inspection,  and  If  not  found  satlsftictony 
you  could  return  it  When  paper  matures  we 
would  like  for  It  to  be  sent  to  us  for  col- 
lection, and  remittance  would  be  made  free 
of  charge,  either  direct  to  you  or  placed  for 
your  credit  wherever  you  direct  We  enclose 
statement  of  the  company  from  April  11th 
to  June  80th,  showing  progress  made  during 
that  time.  Since  then  our  business  has  been 
equally  satisfactory.  Yours  very  truly,  The 
Central  Trust  Company  of  Kansas  City,  by 
J.  C.  Hill,  President" 

"Kansas  City,  Mo.  Oct  17.  1898.  People's 
NaticHial  Bank,  Rock  Island,  His.— Gentiemen: 
We  own  and  offer  for  sale  some  choice,  well 
secured  cattie  papn*.  Said  paper  Is  weU  se- 
cured by  mortgage  on  cattie,  given  by  good 
parties  and  endorsed  by  Live  Stock  Commis- 
sion Houses  of  this  place.  We  offer  these 
notes  with  or  without  our  endorsement  mak- 
ing a  difference  in  rate  of  one-half  per  cent. 
We  buy  the  paper  on  the  Stock  Exchange 
here  and  use  our  own  capital.  Investing  in 
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none  but  fiiat  whlcb  we  tlilnk  Is  perfectly 
safe;  beiice^  we  are  wlUlng  to  back  tbe  paper 
wltb  a  aUgbt  difference  in  rate.  In  case  you 
wish  any  InTestments  of  this  character  we 
will  take  pleasure  in  sabmlttlns  some  to  yon. 
Should  you  accept  any  ot  our  offerings,  you 
can  do  so  with  the  understanding  tliat  If 
upon  investigation  you  find  any  of  the  paper 
unsatisfactory  we  will  replace  same  with 
other  paper  satisfactory  to  you,  or  we  will 
r^burse  you  In  full  relieviug  you  of  the 
paper  and  allowing  you  Interest  toe  the  time 
you  caiTied  It,  at  rate  you  take  it  from  us. 
Would  be  glad  to  do  some  business  with  yon 
In  this  way.  Hoping  to  have  a  fiiTorable  re- 
ply, I  am,  Yours  truly,  R.  K.  Wooten,  Jr., 
Secy,  and  Treas." 

Pialntlff  made  no  r^y  to  either  of  these 
letters. 

On  November  1^  1898;  defendant  wrote  the 
following: 

"Kansas  City,  Mo.,  NoTcmber  14, 1898.  We 
submit  below  a  list  of  papers  and  securities 
which  we  offer  at  six  and  one-half  per  cent, 
without  our  guarantee  and  at  six  per  cent 
with  our  guarantee,  subject  to  previous  sale. 
*  *  *  Ka  6.  Note  of  J.  S.  Baumtiangh, 
due  Bfarch  2nd,  1809.  Endorsed  by  A.  J. 
Gillespie  Oom.  Co.,  secured  by  a  mortgage 
on  200  bead  of  3  year  old  Panliandle  steers, 
average  weight  800  lbs;  600  bo.  com  and 
SOO  tons  of  cane  and  kafflr  com;  cattle  are 
on  fnll  feed  In  Marion  county,  Kansaa 
Amount  of  note  95,200.  Yours  respectfully, 
R.  K.  Wooten,  Jr.,  Secretary  and  Treasurer." 

Without  answering  that  letter,  the  plain- 
tiff bad  the  following  correspondence  with 
Mr.  Dominick,  cashier  the  American  Na- 
tkmal  Bank,  with  whom  the  plaintiff's  cash- 
Iw  was  po^nally  acquainted: 

"Rock  Island,  111.,  November  16, 1898.  Mr. 
J.  R.  Dominick,  Cashier,  Kansas  Cl^.  Mo.— 
Dear  Sir:  We  are  in  receipt  of  an  offering 
sheet  from  Tbe  Central  Trust  Company 
which  I  enclose  herewith.  Should  you  be 
able  to  give  the  papers  No.  2  and  Xo.  6  your 
moral  eudur»emcnt  we  would  ask  you  to 
have  the  same  forwarded  to  us  for  discount 
Please  let  us  know  If  you  are  personally  ac- 
quainted with  any  of  these,  and  If  not  you 
are  perhaps  in  the  position  to  reconmiend  to 
us  some  good  and  desirable  papers.  Yours 
very  truly,  C.  Uellpenstell,  Cashier." 

"Kansas  City,  Mo..  Nov.  17th.  1898.  Mr. 
C.  Hellpenstell,  Cashier,  Rock  Island,  III.— 
Dear  Sir:  Yours  of  the  16th  Is  received.  I 
considOT  the  loans  selected  by  yon  on  the 
enclosed  list  perfectly  good— in  fact,  I  think 
all  the  paper  offered  on  the  list  good.  I 
would  not  be  afraid  to  accept  It  myself.  I 
have,  therefore,  told  the  Central  Trust  Com- 
pany to  forward  the  paper  to  you.  I  think 
you  will  And  tbe  Central  Trust  Company  nice 
people  to  deal  with.  I  know  them  to  be 
straight  and  conservatfvSw  At  any  time  you 
want  paper  and  will  write  either  to  them 
or  to  me,  stating  the  amounts,  the  order  vrill 
be  carefully  and  painstakingly  looked  after. 


I  am  rare  I  would  try  ts  do  six  Tom  ete, 

J.  R.  Dominick,  Cashier." 

Mr.  Dominick,  besides  b^g  cashier  of  tbt 
American  National  Bank,  was  a  stockholder 
and  director  In  the  defendant  tmat  compaor. 
and  the  plaintiff  knew  it 

The  following  letters,  which  doaed  tbe 
transaction,  next  passed: 

"Kansas  City,  Mo.  Nov.  17,  189S.  Peopie'i 
National  Bank,  Rock  Ishind.  Ills.— Gentle 
men:  We  are  inatracted  by  Mr.  J.  R.  Dom- 
inick, Cashier  of  the  American  National  Bank 
that  you  accept  our  number  2  and  6  of  Xot. 
14  offering.  We  enchne  the  two  notes  u 
ordered,  and  have  discounted  tbe  SL  Amacd 
&  Wyatt  note,  97,395.93  at  6^  per  cent  Cor 
1G4  days,  amount  $219.00,  leaving  net  $7,- 
170.98.  The  J.  8.  Baumbaugb  note  for  to.- 
200.0a  at  6^  per  cent  for  104  days  997.01 
leavhig  net  95,102.86.  The  99.102.36  and  9T,- 
167.03  make  a  totel  balance  diK  us  of  912.- 
279.29.  To  covw  same  please  remit  Com- 
mercial National  Bank,  Chicago,  Ills.,  for  oar 
credit  notifying  us  of  the  amount  If  it  Is  sot 
convenient  fw  you  to  remit  Chicago,  Kan- 
sas City  Exchange  will  do  us  Just  as  well 
We  think  you  will  find  both  nice  pieces  of 
paper.  We  will  forward  you  recorder's  cer- 
tiflcate  against  the  mortgage  of  St  Amand 
&  Wyatt  as  soon  as  received  by  us.  Botb 
of  the  original  mortgages  were  filed  with  tbe 
Recorder  of  Deeds  in  tbe  different  countie* 
and  have  the  required  amount  of  revenue 
stamps  upon  Ihem.  We  thank  you  verr 
kindly  for  this  order  and  hope  to  merit  a 
continuation  of  your  fftvors  In  tbls  line  la 
the  future.  We  investigate  all  paper  taken 
by  us  thoroughly;  invest  our  own  money  and 
do  not  take  anything  except  that  whlcb  Is 
well  secured  and  endorsed  by  good  parties. 
We  will  send  you  our  offerings  from  time 
to  time,  and  at  any  time  you  see  fit  to  ac- 
cept any  of  them,  you  can  do  so  with  tbe 
understanding  that  you  are  to  take  and  pay 
for  same,  and  are  to  have  a  reasozuble  time 
within  which  to  Investigate  and  it  after 
thorough  Investigation  you  are  not  satlsfled, 
WG  wUl  furnish  you  other  paper  Instead  or 
reimburse  you  In  full,  relieving  yon  of  tbe 
paper,  allowing  you  interest  for  time  oairfed 
at  rate  you  take  It  from  us.  Would  be  ghid 
if  you  would  Investigate  us  tiuit  yon  may 
know  with  whom  you  an  dealing.  Onr  cor- 
respondents are  Produce  Exchange  Trmt 
Company,  New  York;  Commercial  National 
Bank,  Chicago,  Ills.;  American  National 
Bank,  tills  city.  Yours  very  trDly*  R.  K. 
Wooten,  Jr.,  Sec.  and  Treas." 

"Bock  Island,  III.,  Nov.  19,  188&  Centnl 
Trust  Co.,  Kansas  City,  Mo.— Gentlemen:  1 
acknowledge  receipt  of  your  favor  ot  ftx 
ITtb  Inst,  with  note  of  St  Amand  ft  Wyatt 
97,395.93:  also  note  of  J.  8.  Baumbaugb  for 
95,200.00  which  we  have  dlaconnted  accord- 
ing to  your  figures.  As  per  instmctions  we 
remitted  to-day  to  tho  CbmmorctaJ  National 
Bank  of  Chicago  the  net  proceeds  of  tbe 
same,  which  was  912,279^29.  If  yon  hare 
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lome  extra  good  papers  to  offer  kindly  nd>- 
mlt  tbem  to  us.  Yours  very  truly,  0.  Hdl- 
penstell,  Cashier." 

Tbe  whole  transactloii  is  contained  In  those 
letters.  It  turned  out  that  the  maker  of  the 
chattel  mortgage,  J.  S.  Baomhaugta,  bad  nev- 
er owned  any  cattle  filling  tte  description, 
and  the  mortgage  was  therefore  worthless. 
Tbe  maker  and  Indorser  of  the  note  became 
InsoWent,  and  therefore  the  note  became 
worthless.  The  evidence  showed  that  notes 
of  this  kind,  that  Is,  purporting  to  be  secured 
by  mortgages  on  cattle  then  In  Kansas  and 
other  cattle-ralslDg  states,  were  handled  In 
great  quantities  by  tbe  banks  and  banking 
concerns  In  Kansas  City.  Such  paper,  called 
"cattle  paper,"  usually  came  to  the  banks 
through  the  cattle  commission  merchants  of 
that  dty.  Tbe  commission  merchants  had 
ttaelr  transactions  usually  directly  with  the 
cattle  raisers,  and  the  banks  jvlth  the  com- 
mission merchants.  The  commission  mer- 
chants, being  brought  Into  personal  relation 
with  the  fanners  and  the  men  who  raised 
cattle  and  brought  them  to  market,  came  to 
know  the  business  character  and  financial 
standing  of  their,  customers.  In  like  manner 
the  banks  In  their  dealings  with  the  com- 
mission merchants  came  to  know  them  and 
to  form  an  estimate  of  tbelr  business  char- 
acters. When  paper  of  this  kind  was  offered 
to  the  banks  for  discount,  tbey  took  Into 
consideration  the  character  of  the  commis- 
sion merchant  who  offered  It,  and,  that  being 
satisfactory.  Inquired  of  blm  concerning  the 
character  of  the  farmer  or  cattle  owner 
TThose  note  was  offered.  If  tbe  Information 
received  from  that  source  was  satisfactory, 
the  paper  was  accepted  by  the  bank.  In 
snob  tronsactlona  the  banks  did  not  send 
Inspectors  out  In  the  county  to  find  the  cat- 
tle and  verify  the  recitals  in  the  mortgages. 
The  plaintiff  bank  had  been  In  the  habit 
for  some  time  before  of  buying  this  kind 
of  paper  from  the  banks  In  Kansas  City, 
and  handled  a  considerable  quantity  of  it 
In  this  case  the  note  In  question,  accom- 
panied by  a  duly  certified  copy  of  the  mort- 
gage, was  offered  for  dlaconnt  to  the  Amer- 
ican National  Bank  by  the  A.  J.  OlUesple 
Commlaalon  Company,  a  concern  with  a  pald- 
ap  capital  stodt  of  $100,000,  then  In  good 
credit,  and  well  known  to  the  bank.  The 
president  of  that  company,  who  was  also 
well  known  to  tbe  bank,  and  who  had  for^ 
merly  been  a  banker  in  Kansas,  near  where 
Bnumbaugh,  the  maker  of  the  note  and  mort- 
gage in  question,  lived,  and  who  knew  him, 
Informed  the  bank  that  he  was  a  fanner, 
and  a  man  of  good  standing  and  good  cbar- 
acter.  On  the  fftltb  of  that  representation 
and  tbe  Indorsement  of  the  note  1^  the  com- 
mission eompany,  the  bank  dlaconnted  it 
There  was  a  rery  close  relation  between  fha 
American  National  Bank  and  tbe  defendant 
tbe  Central  Trust  Company,  all  tbe  cheers 
of  tbe  bank  being  dlcectors  In  tbe  trust  com- 
pany. Tlie  bank  sold  the  note  to  the  trnst 


company,  and  tbe  trust  company  sold  It  to 
the  plaintiff.  Tbe  copy  of  the  mortgage  was 
delivered  with  the  note  to  the  plaintiff.  The 
evidence  showed  that  Baumbaugh  was,  as 
represented,  a  reputable  farmer  owning  a 
farm  of  160  acres -In  Kansas,  and  up  to  this 
time  his  name  was  untarnished.  But  he  had 
a  son-in-law  named  Gillett  who  was  a  cour- 
ageous speculator  In  cattle,  and  In  whom 
Baumbaugh  seemed  to  place  great  confidence. 
About  November  2,  1898,  Gillett  told  Baum- 
baugh that  he  was  purchasing  5,600  head  of 
cattle  in  Oklahoma,  a  part  of  which  he  was 
going  to  bring  to  bis  farm  In  Kansas  and 
feed  them  there  for  market  and  requested 
Baumbaugh  to  execute  certain  notes  and 
mortgages  securing  the  same  on  these  cattle 
to  be  so  placed  on  bis  farm.  Baumbaugh  did 
as  requested,  without  waiting  for  the  cattle 
to  arrive.  Gillett  took  the  notes  and  mort- 
gages, and,  after  having  had  the  mortgages 
registered  according  to  the  law  of  Kansas, 
went  to  Kansas  City  and  placed  the  notes, 
with  copies  of  the  mortgages,  in  the  bands 
of  the  Gillespie  Commission  Company  to  sell, 
representing  to  that  company  that  the  cattle 
called  for  by  tbe  mortgages  were  in  place 
as  represented.  Gillett  was  then  well  known 
In  the  trade,  and  up  to  that  time  no  imputa- 
tion rested  against  his  name.  But  Gillett 
never  bought  the  6,600  head  of  cattle,  and 
therefore  there  was  never  anything  for  the 
mortgages  to  take  effect  upon.  The  officers 
of  tbe  plaintiff  bank  testified  that  In  buying 
the  note  they  relied  solely  on  the  represen- 
tation made  In  the  letters  of  defendant  In 
relation  to  the  security.  As  against  that  ev- 
idence defendant  referred  to  the  letter  of 
plaintiff  to  tbe  cashier  of  the  American  Na- 
tional Bank  dated  November  17, 1898,  and  the 
reply  thereto,  and  tbe  letter  of  the  casbler 
of  the  American  National  Bank  to  plaintiff's 
cashier  dated  August  20,  1886,  which  were 
introduced  In  evidence  by  the  plaintiff.  It 
was  also  shown  that  the  plaintiff  had  receiv- 
ed from  Mr.  Domlnlck  tbe  Dun  and  Brad- 
street  reports  of  tbe  standing  of  the  Gillespie 
Commission  Company.  The  case  was  tried 
by  the  court  Jury  waived.  At  the  close  of 
the  plaintiff's  case,  the  defendant  asked  an 
instruction  in  the  nature  of  a  demurrer  to 
tbe  evidence,  which  the  comrt  refused,  and 
defendant  excepted.  After  all  the  evidence 
was  in,  the  court  rendered  Judgment  for  the 
plaintiff  for  the  amount  of  the  note  and  in- 
terest From  tbat  Judgmoxt  the  defendant 
has  appealed. 

1.  Tbe  first  point  presented  In  the  brief- 
of  the  respondent  is  that  the  record  shows 
nothing  for  this  court  to  review,  because, 
since  it  Is  an  action  at  law  tried  by  the 
court  without  a  Jury,  and  no  Instructions 
asked  or  given,  this  court  cannot  say  on  what 
theory  tbe  Judgment  of  the  trial  court  rest- 
ed; dtlng  MlUer  t.  Brsneke.  88  Mo.  168; 
Betbune  v.  Ry.,  189  Mo.  674.  41  S.  W.  218; 
Wlschmeyer  v.  Richardson,  158  Mo.  566,  65 
S.  W.  74.  The  decisions  in  those  cases  ax* 
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to  the  effect  tbat  In  aa  actUm  at  law  tEfed 
by  tbe  court  without  a  jiii7i  the  appellate 
court  win  not  weigh  the  eTldence  as  Id  an 
equity  cane,  but  will  review  only  qnesUons 
of  law.  There  was  no  InstmctlfHi  aAed  In 
tbia  case,  except  one  In  titie  nature  of  a  de- 
murrer to  the  evidence  which  tte  court  re- 
fused. Bxceptlon  to  tiiat  ruling  was  duly 
preserred.  Therefore  the  mllng  of  the  court 
on  that  Instruction  Is  property  before  na  for 
Judsment 

2.  To  Judge  whether  Hiere  was  any  ml- 
dence  In  the  case  to  sustain  the  cause  of  a& 
tion  stated  In  the  petition.  It  will  be  necenary 
to  bear  la  mind  what  the  gravamen  of  tbe 
action  ia.  It  is  thus  stated  In  the  petition: 
"Plaintiff  further  states  that  each  and  all  of 
said  written  statements  and  representations  I 
regarding  the  security  bcdilnd  said  note  wen 
wholly  untrue,  and  were  falsely  and  fraudu- 
lently made  and  communicated  to  plaintiff  by 
d^endant  without  any  knowledge  on  the  part 
of  defendant  as  to  the  truth  thereof,  and  In 
utter  and  reckless  disregard  of  tbe  truth 
thereof,  and  with  the  knowledge  an  the  part 
of  the  defendant  that  it  did  not  know  the 
same  to  be  true,  and  with  knowled^  on  the 
part  of  defendant  that  the  same  were  on- 
true."  The  plaintiff  does  not  bottom  Its  case 
on  the  mere  fact  that  the  representations  as 
to  the  aecurlty  were  not  true,  as  it  would 
have  done  in  a  case  arising  out  (tf  a  contract 
of  guaranty,  but  upon  tbe  wrongful  conduct 
of  tbe  defendant  in  making  a  positive  state- 
ment which  was  not  only  untrue,  but  of  the 
truth  or  falsity  of  ^Ich  the  defendant  had  so 
little.  If  any,  InfonnatltHi,  tbat  its  act  in  mak- 
ing tbe  statement  was  reckless  and  In  utter 
disregard  of  whether  It  was  true  or  false; 
and  not  only  that,  but  that  It  was  made  while 
the  defendant  was  codbcIdus  that  it  did  not 
know  that  It  was  true;  and.  Anally,  that  it 
was  made  with  a  knowledge  that  it  was  un- 
true. In  the  brief  tm  respondent  It  is  said: 
"We  direct  attention  to  the  evidence  showing 
<1)  the  defendant  made  the  mierepresenta- 
tions  knowing  It  was  without  knowledge  of 
their  truth  or  ftiMty,  and  (2)  tbat  it  bad  no 
inftvmatlon  snffldent  to  justify  a  belief  in 
their  truthfulness,  and  (S)  that  defraidant  did 
not  In  fact  believe  the  reiffesentattons  to  be 
true.**  That  to  the  plaintiff's  case.  If,  there- 
fore, beyond  showing  that  the  statement  was 
nntrue,  the  evidence  goes  no  tertfaer  than  to  ' 
show  IJiat  tbe  defendant  bought  the  paper  In 
the  market  at  the  usual  banking  discount, 
baving  first  taken  the  care  ttiat  a  bank  accna- 
tomed  to  handle  such  paper  usually  to(A  to 
satisfy  itself  that  tile  security  was  as  repre- 
s«ited,  and  then,  without  further  Investiga- 
tion or  fnrtli(<r  Information,  sold  it  to  the 
plaintiff,  describing  it  as  it  appeared  on  its 
face  to  be,  offering  to  indorse  it  for  a  half 
of  1  per  ceat  If  the  plaintiff  so  preferred, 
then  can  It  be  said  Oat  the  defendant's  con- 
duct in  the  transaction  is  correctly  described 
la  the  language  of  the  petition  above  quoted, 
or  in  that  of  the  counsel  for  respondent  in 


their  brief?  Plaintiff  diargea  not  a  breach 
of  contract  but  fraud  and  dectit  Fnnd  Is  a 
willful  wrong.  Stmie  writers  Iiave  mda- 
taken  to  draw  a  distinction  between  fraud  ia 
fact  and  fraud  In  law,  hot  ftaud,  under  any 
definition.  Implies  the  doing  of  a  wrong  will- 
fully. Sometimes  without  proof  of  an  actnsi 
evil  purpose  the  law  will  Unply  frand,  bat 
only  so  In  a  case  where  one  has  been  so  ob- 
livious ct  his  dntr,  showing  anch  a  dlar^srd 
for  the  rights  of  otbns,  as  to  make  his  cmi- 
duet  as  bad  aa  if  actuated  t^*  a  desire  to  do 
wrong.  If  it  were  not  necessary  In  an  action 
at  this  kind  to  prove  fraud,  bat  only  to  prove 
that  tha  repvesentotlon  was  nz^roe,  and 
from  that  ftct  alone  to  draw  the  presump- 
tkm  of  fraud,  then  tbsxe  woold  be  no  dlfler- 
,  ence  In  the  (Aiaracter  of  proof  required  to  sos- 
toin  an  allegation  of  the  breach  of  a  contract 
of  guaranty  and  that  required  to  sustain  an 
allegation  of  .the  bxeadi  of  the  duty  to  deal 
honestly,  and  la  a  case  like  this  the  avei^ 
ments  In  the  iteUtlon  above  quoted  woold  be 
unnecessary.  But  the  plaintiff  did  not  risk  its 
case  on  a  statement  of  facto  which  would 
leave  the  Infermce  of  fraud  to  be  drawn  only 
from  ttie  making  of  a  fiOse  ropreoontatlon. 
There  were  other  atatmenta  to  the  effect  tbat 
the  representation  was  made  fraodnlently 
wltii  knowledge  oa  defendant's  part  that  it 
was  untme,  or  with  such  wUlfal  l«norance 
that  It  was  as  bad  as  guilty  knowledge^ 
Those  were  necessary  averments  in  the  peti- 
tion, and  It  is  necessary  to  tbe  plalntUTa  case 
that  they  be  proTca.  Yak,  according  to  the 
plaintiff's  view  of  the  law.  the  allegations  of 
ftaud  are  snstained  chleflly  tqr  a  presamptltHi 
to  be  drawn  trom  the  fact  that  defendant 
made  the  statement  without  knowing  it  to 
be  true.  The  plalnttfTs  1^1  proposition  is 
stoted  In  Its  brief  In  ttils  fOrm:  "Tb  state 
what  is  not  known  to  be  troe  la  Just  u  crim- 
inal to  the  eye  of  tbe  law  as  to  state  what  is 
known  to  be  false."  li  the  iwop(»itlon  la  to 
be  literally  applied,  then  ev^  ststement  not 
true  is  criminal,  becatue  tme  cannot  know  a 
Btotemait  to  be  true  unless  It  is  tme;  there- 
fore, if  a  atatonent  is  not  tme,  tilie  man  who 
makes  it  la  guilty,  however  strong  his  belief 
in  Its  truth  may  be,  and  however  much  reaaon 
he  may  have  had  for  balleving  it  to  be  trne. 
The  plaintiff's  proposltton,  tter^breb  cannot 
be  adopted  as  an  invariable  rul&  Undw 
i  some  drcumstences  it  Is  as  criminal  to  state 
what  Is  not  known  to  be  tme  as  it  ia  to  state 
what  is  known  to  be  fblse,  but  nndor  other 
drcumstences  it  is.  not  so. 

The  language  above  quoted  to  tbe  britf  fbr 
respondent  la  from  the  opinion  to  Bnfbrd  v. 
Caldwell,  3  Mo.  477.  In  that  case  tbe  defend- 
ant had  sold  some  land  to  the  platotiff,  and 
had  during  the  n^tlations  pototed  oat  to  the 
plaintiff  certain  houses  and  other  Improve- 
ments, and  represented  that  tbey  were  on  the 
land  he  was  offering  to  sell,  which  proved  to 
be  untrue.  The  court  said:  "It  may  be  rea- 
sonably presumed  that  Caldwell,  before  be 
built  bis  house  or  cleared  his  field,  aaoer 
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talned  the  Uses  of  the  Burrey*  and  Bhonld 
ban  beoi  tmated  In  repreeentlns  that  they 
had  been  made  upon  the  tract*  and  wwa  tat- 
elvded  within  the  lines  of  the  tract  aolA  to 
Butbrd.  A  man  of  ordinary  prodence  would 
have  ascertained  the  truth,  and  the  lav  will 
preeome  that  he  had  done  bo.  Under  each 
drcumatancee,  to  state  what  la  not  known  to 
be  true  Is  Just  as  criminal  In  the  eye  of  the 
law  as  to  state  what  is  known  to  be  Calae; 
*  *  *  bnt  of  a  thing  equally  known  to 
both  parties,  or  about  which  both  parties  had 
equal  means  of  Information,  and  In  regard  to 
which  they  are  equally  n^Ugent,  nelth^  law 
zmh:  equity  wUl  afford  relief."  What  Is  said 
in  that  case  cannot  be  construed  to  mean  any 
man  than  that,  if  the  facts  are  of  such  a  na- 
ture as  ttiat  a  man  Is  -presumed  to  have  per- 
sonal knowledge  of  them,  and  Is  presumed 
to  know  that  the  person  with  whom  he  la 
dealing  relies  <m  him  for  information,  he  la 
as  guilty  If  he  makes  a  false  representation 
concerning  the  matter,  when  he  la  consdous 
that  he  knows  nothing  abont  It,  as  he  would 
be  if  he  should  state  what  he  knows  to  be 
untrue.  The  wrong  In  such  case  consists  in 
willfully  prodding  to  know,  and  leading  one 
to  beliere  that  he  does  know  and  to  trust  in 
such  bell^.  Such  conduct  Is  fraudulent.  But 
to  bring  this  defendant  within  the  doctrine 
ot  the  case,  the  evidence  must  show  that  the 
nature  of  ttie  transaction  was  such  that  the 
defendant  woukl  be  presumed  to  haTo  per> 
■onal  knowledge  of  the  truth  or  falsity  of  the 
statements  contelned  In  the  mortgage,  and 
that  the  plaintiff  had  a  right  to  belieTe  that 
the  defendant  had  such  knowledge.  The  evi- 
dence showed  that  paper  like  this,  cattle  pa- 
per, was  handled  in  large  quantltieB  by  the 
banking  concerns  In  Kansas  Olty,  that  they 
tfxtk  it  on  the  faith  of  the  names  It  bore  and 
of  the  men  who  offered  it  for  sale,  and  never 
s«it  out  messengers  to  Kansas,  Texas,  and 
elsewhtte  to  round  up  the  cattle  and  verify 
the  statements  in  the  mortgages.  In  Its  very 
nature  the  cattle  business  could  not  be  han- 
dled by  the  banks  In  any  other  manner.  If 
every  note  of  this  kind  offered  for  discount 
had  to  wait  notU  a  messenger  could  be  sent 
to  the  distant  states  to  verify  tbe*m<artgage, 
the  business  would  cease.  The  banks  did  not 
conduct  this  business  In  that  way.  The  plain- 
tiff bank  most  have  known  bow  the  business 
was  conducted,  because  It  dealt  largely  In 
such  paper  In  that  market  Therefore,  when 
the  defendant  in  Its  offering  sheet  described 
the  Baumbaugb  note  as  secured  by  mwtgage 
on  200  head  of  cattle,  the  nature  of  the  case 
ft>rbade  the  presumption  that  the  defendant 
was  undertaking  as  of  Its  own  knowledge  to 
verify  the  tmth  of  that  statement,  and  no  one 
knew  better  than  the  plaintiff  that  no  such 
personal  knowledge  was  Implied  and  no  such 
veriflcatlMi  intended.  The  ottering  sheet  was 
only  designed  to  dwcribe  the  paper  as  it  pur- 
ported to  be,  and  the  plaintiff  presumably 
knew  it. 

In  Dulaney  t.  Begers,  64  Uo.  201,  relied  on 


by  respondent,  the  defendante  had  given  an 
insolvent  and  Irresponsible  man  a  certificate 
to  be  by  him  used  in  solldthig  credit  In  busi- 
ness, In  which  certificate  It  was  said  that  the 
bearer  was  In  evory  way  responsible  and  a 
good  business  man.  This  court  approved  an 
Instruction  which  directed  the  Jury  to  find 
for  the  plaintiff  if  they  found  that  the  de- 
fendante represented  that  they  knew  the  man 
to  be  responsible  when  they  were  aware  of 
the  fact  that  they  did  not  know  whether  be 
was  BCdvent  or  Insolvent  The  represeutdtlou 
In  that  case  was  of  a  character  that  indi- 
cated that  the  defendante  were  speaking  of 
their  own  knowledge,  and  the  certificate  was 
designed  to  be  presented  to  strangers.  The 
court  there  says  tiiat  when  a  man  gives  a  cer- 
tificate of  that  kind,  either  knowing  it  to  be 
false,  or  not  knowing  whether  it  la  true  or 
false,  the  s(denter  is  estebllshed.  But  the 
court  In  that  connection  said:  "An  Innocent 
mlsrepresentetlon  made  through  mistakes, 
without  knowledge  of  Ite  falsity  and  with  no 
Intention  to  deceive  cannot  Justify  a  person- 
al action  for  damages." 

Hamlin  v.  Abell,  120  Mo.  188,  25  S.  W.  616. 
Is  also  relied  on  as  a  support  for  plaintiff's 
proposition.  But  the  facte  of  that  case  dis- 
tinguish it  from  this.  The  r^resentetloo 
there  made  was  that  the  notes  offered  for 
sale  were  well  secured  by  collaterals  when  In 
fact  there  were  no  collaterals.  The  usual 
mode  of  business  of  banks  and  brokers  hand- 
ling commercial  paper  secured  by  collateral 
Is  that  the  collateral  accompanies  the  paper 
offered  for  discount  and  Is  delivered  with  It 
when  acc^ted.  The  personal  knowledge, 
therefor^  that  a  bank  or  broker  would  natu- 
rally be  presumed  to  have  In  regard  to  collat- 
eral securing  such  pap^,  la  vwy  different 
from  that  which  a  bank  would  be  presumed 
to  have  in  regard  to  the  actual  existence  ot 
cattle  in  a  distant  locality  called  for  in  a 
mor^ge. 

We  have  nothing  to  teke  back  from  what 
was  said  by  this  court  In  those  cases.  The 
law  was  correctly  declared  as  applied  to  the 
facts  then  being  considered,  but  this  case  does 
not  fall  In  the  same  category.  The  defendant 
was  offering  for  sale  commercial  paper  of  a 
character  well  known  in  the  market  offering 
It  to  a  concern  that  was  accustomed  to  buy- 
ing that  kind  of  paper  In  that  market,  and 
that  knew  or  Is  presumed  to  have  knovrn  the 
custom  of  the  trade  In  relation  thereto.  Un- 
der those  conditions  the  plaintiff  bad  no  right 
to  think  that  defendant  knew  anything  more 
about  the  mortgage  than  that  It  purported  to 
covOT  200  head  of  cattle,  and  that  it  came 
Into  defendant's  possession  in  the  usual  way, 
bearing  names  that  gave  It  credit;  that  de- 
foidant  had  exercised  the  care  that  a  pru- 
dent and  experienced  banker  under  the  same 
clrcumstences  would  have  exercised,  had  in 
good  faith  invested  ite  own  money  in  it  and 
had  offered  it  for  sale  vrithout  any  su^lclon 
that  It  was  not  as  It  purported  to  be.  The 
law  has  never  placed  the  brand  of  fraud  and 
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deceit  on  radi  omdoet  There  1b  nothing  In 
tlie  conduct  of  thii  defendant  as  etaown  hj 
the  evidence  that  waa  not  atralghforward« 
honest,  and  bnalneBsllke. 

The  conrt  ored  In  refnalng  the  Instmctbm 
asked  hy  d^ndant  In  the  nature  of  a  de- 
murrer to  the  erldence.  The  Judgment  li  re- 
Tersed.  All  concur. 


DAVIDSON  et  al.  t.  DOCKERT  et  aL* 

(Sopreme  Court  of  Missouri,  Dirinon  No.  1. 

Dec.  23.  1903.) 

FRAUDULSNT  CONVEVANCE— SBTTINQ  ASIDB- 
RIQHT8  OF  CULUITOR— DEVISES 
—PURCHASER. 

1.  In  order  to  enable  a  creditor  to  attack  a 
eoDveyance  of  bis  debb»  as  fraodolent,  be  must 
cither  hare  reduced  fall  claim  to  jadgmeot,  have 
a  legal,  equitable,  or  attachment  lien  on  the 
land,  or  must  abow  that,  although  but  a  reneral 
oreditor,  he  has  no  adequate  remedy  at  law. 

2.  A  deTisee  under  a  will  has  do  ataudiug  In 
equity  to  have  set  aside  a  fraudulent  couvey- 
auce  of  testator,  as  he  takes  under  the  testator, 
and  is  In  no  better  position  la  that  regard  than 
he. 

8.  Undor  BeT.  St.  1899,  S  3398,  renderios 
Toid  conveyances  made  to  defraud  creditors  ana 
purchasers,  a  subsequent  purchaser  cannot  at- 
tack a  conveyance  as  iu  fraud  of  creditora,  but 
to  enable  hiia  so  to  do  the  fraudulent  intent 
must  bave  been  entertained  towards  blm. 

Appeal  from  Circuit  Oourt,  Adair  Ooun^; 
N.  S.  Shelton,  Judge. 

Action  by  Margaret  Davidson  and  others 
against  Tbomas  J.  Dockery  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeaL  Affirmed. 

W.  a  HolIIater,  J.  M.  McCall,  and  0.  D. 
Jones,  for  appellants.  H.  F.  llUan  and 
Relger  ft  Relger,  for  req^inidenta. 

MARSHALL,  J.  This  Is  a  bill  In  equity 
to  remove  an  alleged  cloud  on  the  title  to 
248  acres  of  land  In  Adair  county.  Tbe  cir- 
cuit court  sustained  the  demurrers  of  cer- 
tain of  tbe  defeudants  to  the  petition.  The 
plaintiffs  refused  to  plead  further.  Judg- 
ment was  entered  for  the  defttidanta,  and 
the  plaintiffs  appealed. 

The  plaintiff  Margaret  Davidson  Is  a 
daughter  of  John  Howk,  deceased,  and  the 
plaintiff  James  R.  Davidson  Is  her  husband. 
There  are  about  40  defendants.  The  defend- 
ant Tbomas  J.  Dockery  Is  the  admlnlsti-ator 
of  tbe  estate  of  said  John  Howk.  The  de- 
fendant Charles  L.  Lewis  is  the  administra- 
tor of  Oie  estate  of  Elizabeth  Howk,  deceas- 
ed, who  was  the  wife  of  said  John  Howk. ' 
The  other  defendants  are  the  other  children 
and  grandchildren  of  John  and  Elizabeth 
Hcwk,  and  their  husbands  or  wives,  and  the 
creditors  of  said  John  Howk  wbo  have 
proved  up  their  claims  against  bis  estate. 
The  petition  charges  that  John  Howk  own- 
ed the  laud  in  controversy,  which  was  worth 
$35  or  $40  an  acre;  that  all  of  the  children 
■re  of  age,  and  living  In  homes  of  tbelr  own; 
that  15  or  20  years  before  their  death  said 
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John  and  BUnbeth  Howk  became  too  old 
and  feeble  to  care  for  or  feed  and  doths 
themselvea,  and  that  at  tb^  reavest  tha 
Iklalntlff  Margaret  DavMson  took  than  to  her 
house  In  Knox  county,  and  cared  for  them, 
fed  and  clothed  them,  nursed  them,  fnnilsb- 
ed  them  medicines,  etc,  upon  the  oxpresa 
agreemoit  that  she  should  tie  paid  therefor, 
and  all  which  is  alleged  to  be  of  tlie  valos 
of  fStOOO;  that  by  a  deed  bearing  date  Oe- 
tobo-  1,  18M,  but  which  it  Is  alleged  was 
in  fact  signed  and  acknowledged  80  days 
later,  and  which  was  recmded  on  March 
169S,  said  John  and  Eaiubetti  Howk  eaamj- 
ed  said  land  to  their  son  Francis  M.  Howk 
for  an  alleged  consideration  of  fSbOOO,  bnt 
which  it  Is  aTerred  was  without  omiBldas- 
tlra,  .and  was  intaided  to  Under,  delay,  and 
defraud  the  creditors  of  tiie  said  John,  Howk, 
and  especially  the  plaintiff  Margaret  DavU- 
■on;  that  on  November  5^  WK,  said  Fiandi 
M.  Efowk  and  wife  ccmveyed  aaid  land  to 
Elisabeth  Howk,  the  wife  of  said  Jolin  HoiA, 
for  a  pretended  consideration  of  $9,000,  but 
that  In  reality  there  was  no  arnddetatfcn 
Uuxvtar,  and  that  nicb  conT^anee  was  msds 
with  the  fraudulent  Intoit  to  hinder,  delay, 
and  defraud  tbe  ciedltm  of  John  HmA,  and 
especially  the  plaintiff  Margaret  DaTidstm; 
that  Blliabetb  Howk  died  on  April  19,  1895 
(there  is  some  mistake  In  the  datea,  for  tbs 
deed  from  FrandB  to  BllBbeth  Is  alleged  te 
have  been  made  Novembw  fi,  1895,  and  tber^ 
fore  It  could  not  be  aUw  true  that  Bllsabedi 
died  on  April  19.  1896);  that  on  January  1& 
1SD6,  John  Howk  executed  a  qnltdalm  deed 
to  the  land  to  the  plaintiff  ta  conaldentfoa 
of  $2,000.  in  part  payment  for  work  and  la- 
bor, board,  (Nothing,  nursing,  and  medical  sld 
furnished  by  her  to  him  and  his  said  wife, 
and  In  conaequ«ice  of  this  deed  tbe  plaintiff 
claims  to  be  a  pnr^aer  of  the  land;  that 
on  March  2,  1886,  **tn  conflrmatlfHi**  of  ssid 
deed,  and  in  full  conslderatkm  of  nld  board, 
clothing,  nnndng,  and  medical  aid  ao  for 
nlshed,  said  John  Bow^  made  his  will,  wbevs- 
by  he  devised  the  anm  of  one  dollar  to  esch 
of  his  other  children  and  granddilldren,  snd 
12ien  devised  the  land  In  qoesdmi  to  tbe 
plaintiff  Margaret  Davidson,  and  appointed 
her  aoto  «ecutrl^  wltSiout  bond,  wboeby 
she  became  tbe  devisee  of  tbe  land;  that  by 
virtue  of  the  care,  sui^rt,  nursing,  snd 
medical  aid  fumlMied  aa  aforesaid  under 
said  expreaa  piomiae  to  pay  for  ibe  same 
the  plaintiff  Margaret  Davidson  became  s 
credltOT  of  the  said  John  ^>wk  In  the  sua 
of  $3,000;  that  John  Howk  died  on  March 
19,  1890;  that  the  defendant  DoCkery,  tbe 
administrator  of  the  estate  of  JMin  ^wk, 
baa  published  a  notice  that  be  will  an^ 
to  tbe  probate  court  for  an  ordw  to  aeU  tin 
land  to  pay  tbe  debts  of  tbe  ealate  ot  J<Aa 
Howk,  and  that  the  court  will  make  such  so 
order;  that  such  a  sale  1^  the  admlnlatiahv 
will  csst  a  cloud  upon  plaintiirB  titie  to  tbe 
land;  that  John  Howk  did  not  die  seised  of 
said  land,  but  that  long  before  hie  death  he 
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conveyed  all  rii^t,  title,  and  Interest  In  the 
land  to  tlie  plaintiff,  and  tliat  sbe  is  now 
the  Innocent  and  bona  tide  owner  thereof,  and 
the  prolMte  court  has  no  larlsdictlon  orer 
It;  that  she  (Margaret  Davidson)  Is  ready 
and  willing  to  pay  all  the  Jost  debts  of  John 
Eowfc.  and  offers,  If  necessary,  to  bring  the 
money  into  conrt;  that  defendant  Lewis,  tta 
administrator  of  BUsabeHi  Howk,  Is  now, 
and  ever  since  his  appointment  has  been, 
In  possession  of  the  property,  and  has  ocA- 
lected  aboat  $600  in  rent;  which  the  petition 
asks  that  he  be  required  to  pay  into  court, 
to  be  applied  by  the  conrt  to  the  payment 
of  the  iust  debts  of  John  Howk.  The  pray- 
er of  the  petition  Is  that  the  defendant  Dock- 
ery,  administrator  of  the  estate  of  John 
Howk,  be  enjoined  from  selling  the  land; 
that  the  deeds  from  John  and  EJiaabeth 
Howk  to  Frands  M.  Howk  and  from  Fran< 
ds  M.  Howk  to  Bllsabeth  Howk  be  cancel* 
ed;  that  the  conrt  ascertain  the  debts  due 
by  the  estate  of  John  Howk;  and  that  the 
land  be  decreed  to  the  plaintiff  Margaret 
Davidson,  subject  to  the  payment  of  said 
debts,  or  so  much  thereof  as  remains  Ana 
after  applying  thereto  the  (800  In  the  bands 
of  defendant  Lewis,  admlnletrator  of  Bte- 
beth  Howk,  and  for  general  relief. 

Certain  ot  the  heirs  demurred  to  the  peti- 
tion 00  the  gronnd  that  they  were  not  neces- 
sary parties.  Other  heirs  demurred  generally 
and  vedally,  and  also  answered  by  a  gen- 
eral doilal.  Other  heirs  answered,  and  d»* 
nled  that  the  will  pleaded  by  the  plaintiff 
was  the  will  of  John  Howk,  and  amred 
that  he  was  not  of  soond  and  dlupoatng  mind, 
but  that  the  allied  wUl  was  procnrad 
the  nndne  Inflnence  of  the  plaintiff,  and  ask- 
ed that  the  plaintiff  be  required  to  presoit 
It  to  the  court  for  probate  In  solemn  form, 
and  that  It  be  dedared  not  to  be  the  will  of 
John  Howk.  The  administrators  of  John  and 
Rllzabetb  Howk  filed  separate  answers.  In 
which  they  admitted  their  ai^wlntments,  but 
denied  generally  the  otbw  allegations  of  the 
petition.  Two  of  the  creditors,  parties  de- 
fendant; and  who  had  iwoved  up  their  claims 
against  the  estate,  demurred  generally  and 
specially.  -  The  conrt  snstalned  the  demorrer 
filed  by  the  creditors,  and  also  the  demurrer 
filed  by  certain  of  the  belra.  The  plaintiffs 
refused  to  plead  further.  A  Judgmmt  was 
entered  dJsmMnc  the  Mil,  and  the  plaintiffs 
appealed. 

1.  The  plaintiffs  contend  that  Margaret 
Davidson  Is  both  a  creditor  and  subsequent 
purchaser  of  John  Howk,  and  is  therefore 
entitled  to  have  the  prior  conv^anees  of 
John  Hewk  to  Btancls  Howk  and  of  Francis 
Howk  to  Bllcabeth  Howk  set  aside  on  the 
ground  that  they  are  fraudulent,  and  were 
made  to  hinder,  delay,  and  defraud  the  cred- 
Itors  of  John  Howk,  and  especially  the  plain- 
tiff Mai^ret  Davidson.  As  a  creditor  the 
plalntlfl  is  In  no  position  to  ^llenge  the 
alleged  ftandnlent  deeds,  for  she  Is  a  mere 
general  creditor,  and  has  not  reduced  her 
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claim  to  judgment,  and  does  not  show  that 
she  has  no  adequate  remedy  at  law.  In  Mul- 
len T.  Hewitt,  108  Mo.,  loc.  at  «S0.  15  B. 
W.  924,  tbl4  court,  per  Oantt  J.,  said:  **Tt 
Is  a  gennal  rule  that  a  creditor,  before  ob- 
taining a  judgmoot  and  execution,  has  no 
certain  etalm  iqpon  the  property  at  his  debtor, 
and  has  no  concern  with  conveyances  of  any 
kind  affecting  their  pn^terty,  for  the  v^ 
good  reason  ttiat  be  may  nev&r  obtain  a 
judgment,  and,  If  be  does  not,  he  cannot  be 
injured  by  any  dlapoeltlon  of  the  property. 
Ottm  T.  Walker,  79  Mo.  835;  Fisher  t.  Tall- 
man,  74  Mo.  88,  and  cases  dted.  'And  he- 
fore  resorting  to  chancery  a  creditor  must 
first  exhaust  his  Itgal  remedies,  whatever 
they  may  be.  In  doing  so  he  may  create  a 
lien  opm  the  pmpertj  sought  to  be  subject- 
ed.' Meny  v.  Fremon,  44  Mo.  61&"  The 
doctrine  annonnced  In  that  case  was  reaffirm- 
ed In  Reybum  v.  Mitchell,  106  Mo.,  loc.  dt 
877,  16  S.  W.  682,  27  Am.  St  Rep.  860,  and 
it  was  supplemented  with  ttie  remaA,  "This 
rule,  of  course,  applies  to  claims  which  are 
purely  1^1,  and  for  the  satisfaction  of  which 
the  creditors  hsve  no  llta  or  equitable  claim 
upon  spedflc  property.^  In  UeDler  t.  Bart- 
Ictt,  106  Mo.,  loc.  dt  890,  17  &  W.  285,  this 
eourt  was  asked  to  review  and  overrule  Mul- 
len r.  Hewitt,  108  Mo.  689,  16  8.  W.  924, 
and  the  court  did  review  the  rule  there  laid 
down,  and  called  attention  to  the  fact  that 
in  Scott  V.  Neely,  11  Sup.  Ot  712,  85  L.  Bd. 
868,  the  Siqireme  Court  of  tbe  United  States 
had  also  reviewed  the  question,  and  reached 
the  same  conclusion  that  was  reached  by  this 
conrt  in  Mnllen  r.  Hewitt  and  so  refused  to 
overrule  that  case.  In  Atias  National  Bank 
T.  Moran  Packing  Oo.,  188  Mo.,  loc.  dt  84, 
88  8.  W.  71,  thii  court,  per  Burgess,  J.,  quoted 
the  language  of  Bla<ft.  J.,  in  Humphreys  v. 
Atiantic  Milling  Co..  88  Mo.  542,  10  S.  W. 
140.  as  foUowa:  "This  succinct  statement  of 
the  law  is  In  accord  with  tiie  prior  rulings 
of  this  court.  Whilst  it  Is  not  necessary  in 
all  cases  tbat  tbe  creditor's  demand  shall  be 
first  put  In  judgment.  It  Is  essential  for  him 
to  make  out  a  ease  which  shows  that  be  has 
no  adequate  remedy  at  law"— citing  Reyburn 
T.  Mitchell,  Mullen  v.  Hewitt,  Grim  v.  Walk- 
er, and  Melller  v.  Bartlett,  snpra,  and  added. 
"This  Is  unquestionably  the  general  rule." 
In  Implement  Co.  v.  Jones.  148  Mo.,  loc.  dt. 
278,  46  a  W.  41,  tills  court,  per  Burgess,  J., 
said:  "Defendants  contend  that  the  petition 
states  no  cause  of  action  In  that  It  does  not 
allege  the  Insolvency  of  either  of  tbe  Judg- 
ment debtors,  that  any  effort  was  made  to 
collect  tbe  Judgment  by  execution,  or  that 
the  plaintiff  has  do  remedy  at  law.  It  may 
be  conceded  that  'one  seeking  aid  In  a  court 
ot  equity  must,  as  a  general  rule,  first  ex- 
haust his  remedies  at  law.'  Merry  r.  Fre- 
mon. 44  Mo.  618;  Alnutt  v.  Leper,  48  Mo. 
810;  Martin  v.  Michael,  28  Mo.  60,  66  Am. 
Dec.  666;  Crlm  v.  Walker,  T9  Mo.  835;  Thlas 
T.  Slever,  106  Ho.  814,  16  &  W.  772;  Mullen 
T.  Hewitt,  106  Ma  688^  15  8.  W.  824;  MttlUer 
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T.  Bartlett,  106  Ma  881, 17  S.  W.  295.  Under 
ttala  well-establlBbed  rule  tlie  petition  In  tbe 
case  In  hand  states  no  cause  ot  action,  for 
It  does  not  show  tbat  plalntlfl  bad  ezhawted 
its  remedies  at  law,  and  unless  section  fiTl, 
Rev.  St  188B,  fumlsbes  aa  uception  to  the 
general  rule,  tbe  petition  must  be  beM  to  be 
Insnffldent."  It  Is  tben  pointed  out  that  said 
section  permtta  an  attaching  creditor  to  main- 
taln  an  action  to  set  aside  a  fraudnloit  etm- 
Teijranee,  and  tbat  the  plaintiff  waa  an  attaeh- 
Ing  creditor,  and  bad  acquired  a  lien  m  tbe 
property,  and  therefore  could  maintain  the 
actltm.  In  Ready  t.  Smith,  170  Bio.,  loc'  dt 
170^  70  B.  W.  484,  this  court,  per  Qantt,  J., 
again  stated  the  rule  tbat  mere  general  cred- 
itors, who  bare  not  reduced  tbetr  cbilms  to 
judgment,  and  hare  no  lien  on  the  iffoperty, 
either  legal,  equitable,  or  statutory,  cannot 
maintain  an  action  to  set  artde  a  fraudulent 
couTeyance.  Tbe  case  of  Atias  National  Bank 
T.  Packing  Co.,  138  Mo.  D9,  89  8.  W.  n. 
was  referred  to  as  bearing  on  another  propo* 
sitlon,  but  the  statement  thwelxi  adopting  the 
rule  laid  down  by  Black,  In  Hunqthreys 
T.  Milling  Co.,  tbat  "whilst  It  Is  not  neces- 
sary In  aU  cases  that  the  creditor's  demand 
shall  be  first  put  In  Judgment,  It  la  esaentlal 
for  him  to  make  out  a  case  which  abowa 
tbat  he  has  no  adequate  remedy  at  law," 
was  not  referred  to. 

Tbe  rules  dedudble  from  these  cases  may 
Alrly  be  said  to  be  as  follows:  The  general 
rule  of  law  is  tbat  a  mere  general  creditor 
cannot  maintain  an  action  to  set  aside  a 
fraudulent  conveyance,  and  tbe  reaeon  for 
tbe  rule  Is  tbat  be  may  never  get  a  Judg- 
ment, and  therefore  may  have  no  rights 
whldi  wwe  Injuriously  affected  by  tbe  con- 
reyance.  Judgment  credltoi'S,  and  those  who 
bare  a  1^1  or  equitable  lien  on  the  prop- 
erty, and  under  tbe  statute  of  this  state  cred- 
itors who  have  commenced  attachment  suits 
against  the  property,  can  maintain  an  action 
to  set  aside  a  taudutent  convey anc&  But 
aD  creditors  must  allege  and  show  that  they 
have  no  adequate  remedy  at  law,  because. 
If  they  have^  tbe  aid  of  a  court  of  equity 
la  unnecessary,  and  will  be  denied.  It  la 
thus  manifest  tbat  when  it  is  said  tbat  a 
creditor  must  show  tbat  be  has  no  adequate 
remedy  at  law  before  be  can  be  beard  to  at- 
tack a  fraudulent  conveyance  In  equity  only 
a  f  midamental  rule  of  eqidty  la  announced, 
and  tbat  it  applies  to  all  sorts  of  creditors 
alike.  But  when  it  is  said  It  is  not  essmtlal 
that  In  nil  cases  tbe  claim  be  reduced  to 
Judgment  that  statement  applies  only  to 
creditors  who  already  have  a  lien  on  Uie 
land,  legal,  equitable,  or  as  attaching  crrdlt- 
ors  by  virtue  of  the  statute^  or  to  general 
creditors  where  they  allege  and  shnw  that 
tbey  have  no  adequate  remedy  at  law— as, 
tor  InStence,  where  tbe  defendant  la  wholly 
insolvent,  and  a  Judgment  at  law  would  be 
flrnltless,  and  where  their  righto  In  equity 
would  be  prejudiced  by  the  delay  caused  by 
the  time  consumed  In  procuring  a  Judgment 


at  law.  A  creditor  most  reduce  bis  dahn 
to  Judgmwt,  or  secure  a  Uan  on  tlie  pnv- 
er^,  or  attacb  the  inQperty,  or  libow  tliat 
tbe  law  aflmda  m  adequate  ranedy,  before 
he  can  be  heatd  in  equity  to  challenee  a 
conveyance  for  fraud.  The  petition  abows 
that  the  plaintiff  has  done  none  of  these 
things  in  her  capacity  of  credits,  and  tbere- 
fore^  as  creditor,  she  has  no  standing  In  a 
court  of  equity  to  have  the  deeds  tnm  ter 
fattier,  John  Howk,  to  Francis  Howk,  and 
from  Fnnds  Howk  to  Blinbetfa  Howk,  set 
aside  for  fraud.  As  devisee  under  tbe  will 
of  John  Howk  she  cannot  be  beard  to  ask 
tbe  aid  of  a  court  of  equity  to  set  aside  aa 
alleged  fraudulent  conveyance  of  the  testa- 
tor, for  she  takes  under  the  testator,  and  If 
be  could  not  have  the  deed  aet  addew  the 
devisee  Is  in  no  better  posltlfm.  A  devisee 
In  this  regard  la  In  the  same  position  as  an 
h^,  and  the  nilo  Is  that  an  cannot 
maintain  an  action  to  set  aride  a  franduloit 
cimveyance  of  his  ancestor.  Ober  t.  How- 
ard, 11  Mo.  42&;  Griddle's  Adm*r  v.  Criddle. 
21  Mo.  522;  Thomas  v.  Thomas,  107  Mo.  4S8; 
18  S.  W.  27. 

Lastly,  tbe  plaintiff  chiims  the  light  un- 
der the  statute  (section  3398.  Sttv.  8t  1889f 
to  attack  the  conyeyance  on  the  ground  that 
she  is  a  subsequrait  pnndiaser,  and  that 
notwithstanding  the  deeds  attacked  were  on 
record  at  the  time  (not  of  tbe  payment  of  flie 
purchase  money,  but  when  the  deed  was 
made  to  btx)  she  can  maintain  tbe  actlm. 
because  tbe  grantee  or  person  to  be  benefited 
the  conveyance  waa  a  party  or  privy  to 
tbe  fraud  intended.  The  priodple  Invoked 
la  oorrefit  hut  the  petltfam  does  not  state 
a  ease  tbat  falls  within  tbe  principle.  It  Is 
well  settled  tbat  a  subsequent  parCbasv  can- 
not attack  a  prior  conveyance  on  tte  ground 
that  It  waa  made  with  Intmt  to  hinder,  de- 
lay, or  defraud  creditors,  but  Quit  **a  snbae- 
quent  purchaser  can  only  dtfeat  a  deed  fn 
fraud  by  showing  that  the  fraudnloit  dealga 
was  entoiBlned  toward  him."  Bimn^  v. 
Taylor.  80  Ma  68,  1  S.  W.  740;  Bvans  v. 
David,  88  Mo.  406^  11  8.  W.  975;  BeynoMs 
r.  Faust  (not  yet  offldally  reported)  77  S. 
W.86S.  Inl4A.&BDg.  lBne.Lawt3dEd.)p. 
464,  it  Is  aold:  **It  has  been  generally  held 
In  the  United  States  tbat  tbe  fact  tbat  a 
conveyance  la  made  for  tbe  pnipoae  of  de- 
frauding creditors  of  the  grantor  wtQ  not 
under  the  statute  of  27  xainbetli,  render  It 
void  against  a  subsequent  bona  tide  purchas- 
er for  valuable  consideration."  The  petition 
does  not  bring  this  case  within  this  rule,  and 
does  not  even  attempt  to  do  so.  On  tlie  voa- 
trary,  the  alleged  deeds  are  distinctly  charged 
to  have  been  Intended  to  d^Scaud  oedltorv. 
and  there  la  not  a  word  said  about  any  In- 
tention to  defraud  sabsequent  pordiaaets. 
The  petition  therefore  doeo  not  state  a  cause 
of  actlfm,  and  tbe  ooort  propHly  snstnlned 
the  demurrefs. 

Tbe  Judgment  of  the  dreidt  court  Is  tight, 
and  la  affirmed.  AU  concur. 
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ELUOTT  H  at  t.  8HEPFABD  eC  aL 
(Supr«m«  Coort  of  Missouri,  Division  No.  2. 
Feb.  1,  1904.) 

QinBrriNO  titia-dbbds-foroert— BvioaNca 

-^GIBNT  DOCUMBNTS-PRBSUUP- 
TIONS— DIARIES. 

1.  Where  a  deed  and  certificate  of  acknowl- 
edgment was  regnlar  on  its  face,  and  parported 
to  have  been  ezecnted  27  years  before  ft  was  as- 
sailed as  a  fOTgerr.  the  instrument  was  prima 
facie  xeDQlne  and  tae  burden  of  establishing  its 
invalidity  was  on  tbe  persons  alleging  snch  fact. 

2.  Where,  on  an  issue  as  to  the  forgery  of  a 
deed-  after  the  grantor's  death,  plaintiffa  of- 
fered in  eridence  a  diary  kept  by  the  grantor 
tar  the  porpose  of  showing  that  he  was  not 
present  at  me  place  where  the  deed  was  pni- 
ported  to  be  slnted  and  acknowledged  accord- 
ing to  its  recital,  bat  there  was  no  evldeDce  to 
identify  the  diary  as  being  in  the  grant(»'B  pos- 
session at  the  place  or  on  the  day  the  state- 
ments contained  therein  were  purported  to  have 
been  written,  andi  diary  was  inadmissible. 

3.  In  an  action  to  quiet  the  title  to  certain 
real  estate,  evidence  reviewed,  and  held  iustif- 
ficient  to  jastify  a  finding  that  a  deed  under 
which  defendanU  claimed  title  was  a  forgery. 

Appeft]  &om  Circuit  Cot^  Shamuu  Ciotm- 
ty;  W.  N.  Bvans,  Judge. 

Action  b7  MaiT  O.  BUlott  and  others 
against  M.  A.  Sheppard  and  others.  From  a 
Judgment  In  favor  of  defendants,  plaintiffs 
appeal.  Affirmed. 

J.  W.  Chilton  and  John  C.  Brown,  for  ap- 
pellants. O.  L.  Haydon,  W.  P.  Clarsktwi, 
and  Orchard  &  livesay,  for  reapondenta. 

FOX,  J.  This  is  an  action  to  settle  and 
determine  the  title  to  the  east  half  of  section 
27,  township  29,  range  1  west.  In  Shannon 
county,  Mo.,  ander  an  act  of  the  LeKislatore 
approTed  March  15,  1897  (section  660,  p.  261. 
1  Rev.  St.  Mo.  1899).  This  case  was  re- 
turnable to  the  March,  1901,  term  of  the  cir- 
cuit court  of  said  Shannon  county. 

That  we  may  fully  comprehend  the  Issues 
in  tJiis  cause,  we  here  insert  the  petition  and 
answer,  as  follows: 

"Plaintiffs  state  that  defendants  are  non- 
residents of  the  state  of  Missouri,  so  that  the 
ordinary  procen  of  law  cannot  be  served  up- 
on them.  For  cause  of  action  plalntlfTs  state 
that  they  own  and  claim  to  have  the  title 
Id  fee  simple  to  tbe  following  described  real 
estate  in  the  connty  of  Shannon  and  state  of 
Missouri:  The  east  half  of  sectlwi  twenty- 
seven  (27),  township  twenty-nine  <29),  range 
one  (1)  west,  containing  320  acres,  more  or 
less,  and  that  the  defendants  claim  some  title, 
estate,  or  Interest  In  said  real  estate  adverse 
to  tbe  estate  of  the  plaintiffs  therein.  Wbere- 
apon  plaintiffs  pray  the  court  to  try,  ascer- 
tain, and  determine  the  interests  of  plaintiffs 
and  defendants,  respectively,  to  the  real  es- 
tate herelnbefOTe  described,  and  by  Its  decree 
to  adjudge,  settle,  and  define  whatever  In- 
terest the  several  parties,  plaintiffs  and  de- 
fendants, may  have  In  and  to  tbe  said  real 
Mtate." 

Defendants*  answer:  "Now  come  defend- 
ants as  named  above,  and  for  answer  to 


plaintiffs'  petition  admit  that  tfaey  claim  to 
own  in  fee  all  the  real  estate  described  In 
plaintltt^  petltiCML  Defendants,  for  further 
answer  to  plalnUffs*  petition,  doiy  each  and 
every  allegation  therein  contained  and  not 
above  admitted." 

The  appellants  claim  title  as  heirs  at  law 
of  Vincent  Hamilton,  deceased,  and  the  re- 
spondents claim  title  through  a  general  war- 
ranty deed  executed  by  Vincent  Hamilton, 
conveying  the  lands  to  M.  A.  Sheppard,  dated 
the  12th  day  of  January,  1873,  and  acknowl- 
edged before  8.  Ray,  notary  public,  St  Louis 
cotmty.  Mo.,  on  same  day,  and  by  and  through 
shertfTs  deed  under  a  suit  and  judgment  for 
back  taxes  (the  state  of  MiMOurl,  at  the  re- 
lation of  F.  M.  Gblltfm,  collector  of  the  rev- 
enue of  Shannon  county.  Mo.,  plaintiff, 
against  M.  A.  Sheppard,  defendant),  which 
said  Judgment  was  rendered  in  the  circuit 
court  of  Shannon  county,  Mo.,  at  the  Novem- 
ber term,  1880,  for  the  taxes  of  1878,  amount- 
ing to  ^16.4R  and  costs  of  the  suit,  upon 
which  Judgment  executitHi  was  issued  and 
the  lands  sold  thereundw  at  the  May  term 
of  1881  of  said  court.  At  said  sale  Logan  D. 
Dameran  became  the  purchaser  thereof  on 
the  6th  day  of  May,  1881,  and  received  a 
sheritrs  deed  therefor  In  regular  form,  which 
was  duly  recorded  May  6,  1881,  In  Deed 
Record  Book  R,  at  page  869,  and  defendants 
mile  M.  Clarke,  Henry  Wagner,  Joshua  Man- 
warring,  BSIJah  Bartlett,  and  Andrew  J.  Tom- 
linson  claim  title  through  mesne  conveyances 
from  Logan  D.  Dameran  to  than,  and  it  was 
admitted  on  the  trial,  as  shown  by  the  record, 
that  defendants  aforesaid  had  acquhred  alt 
the  title  which  Dameran  acquired  by  sheriff's 
deed  conveying  the  Interest  of  Sheppard. 

'the  controversy  Is  over  the  warranty  deed 
from  Vincent  Hamilton  to  M.  A.  Sheppard, 
dated  the  12th  day  of  January,  1873,  record- 
ed in  Deed  Record  Book  J,  at  page  626,  which 
said  deed  Is  as  follows: 

"General  Warranty  Deed.  This  Indenture, 
made  on  the  twelfth  day  of  January,  A.  D. 
one  thousand  eight  hundred  and  seventy- 
three,  by  and  between  Vincent  Hamilton,  of 
Poducah,  Kentucky,  party  of  the  first  part, 
and  M.  A.  Shepherd  of  the  county  of  St 
Clair,  In  the  state  of  Ulinols,  party  of  the 
second  part,  wltnesseth,  that  the  said  party 
of  the  first  part  In  consideration  of  the  sum 
of  five  hundred  dollars  to  him  paid  by  the 
said  party  of  the  second  part  the  receipt  of 
which  Is  hereby  acknowledged,  do  by  these 
presents  grant,  bargain  and  sell,  convey  and 
confirm  unto  the  said  party  of  the  second 
part  tds  heirs  and  assigns,  the  following  de- 
scribed lots,  tracts  or  parcels  of  land,  lying, 
being  and  situate  in  the  connty  of  Shannon, 
and  state  of  Missouri,  to-wit:  The  east  half 
of  section  twenty-seven  (27)  township  twenty- 
nine  (29)  north  of  range  one  (1)  west  con- 
taining three  hundred  and  twenty  acres, 
more  or  less,  according  to  the  United  States 
survey.  To  have  and  to  hold  the  premises 
aforesaid,  wttb  all  and  singular  the  rights^ 
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priTUegefl  snd  appnrtouiiicei,  ImmimttlM  aad 
InVVOTements  thereto  bdoDglDK  or  In  our- 
wlw  mppertainhkgt  onto  tlw  ttld  par^  of  tbe 
wcond  part  and  unto  Us  belm  and  aaalgiii 
forever,  the  said  Vlnomt  Hamilton  bereby 
covenanting  that  talmaeU  and  Us  hein  will 
warrant  and  defend  the  title  to  the  said 
premlsea,  unto  the  aald  party  of  tbe  lecond 
part  and  to  bis  heirs  and  asalcns  forever 
against  the  lawful  claims  and  demands  of 
all  persons  whomsoever.  In  witness  where- 
of, the  saM  party  of  the  first  part  has  here- 
unto set  Ills  hand  and  seal,  the  day  and  year 
first  above  written.  Vincwrt  Hamilton.  [Seal.] 
Signed,  sealed  and  delivered  in  presence  of 
iL  K.  Gon& 

''State  of  Missouri,  County  of  8t  Xonls- 
ss.:  Be  It  remembered,  tiiat  on  fids  twelfth 
day  ut  January,  A.  D.  1^78,  before  tbe  unda<> 
signed,  a  notary  public  within  and  for  liie 
county  of  St  Lonia  aforesaldt  pwsonaUy  came 
Vincent  Hamilton,  who  Is  personally  known 
to  me  to  be  tbe  same  person  whose  name  la 
subscribed  to  the  foregoing  Instroment  of 
writing  ss  party  thereto,  and  a^nowledged 
the  same  to  be  Us  act  and  dasd  for  tlis  pnr^ 
poses  therein  mentioned,  and  tbe  said  Vlnoent 
Hamilton  further  declares  himself  to  be  single 
anA  onmftrried.  In  toBtimony  wbereof,  I 
have  liersunto  set  my  hand  and  affixed  my 
official  seal  at  my  office  In  St  Ijonts,  Ho., 
tbe  day  and  year  above  writtan.  8.  Bay, 
Notary  Public,  [h.  S.)" 

"Filed  for  record  and  duly  recorded  Janu- 
ary 2nd,  1874.  Jno.  M.  Daugberty,  Bz  Officio 
Rocordw." 

Appellants  dolm  that  tbe  deed  from  Hamil- 
ton to  Sberosrd  was  a  forgery.  Tlds  iras  tbe 
vital  ooabsrerted  question  In  tbs  trial  of  this 
cansft.  Kalntffl!*,  to  sustain  ttttlr  potftlon 
and  show  that  the  deed  was  a  forgery,  intro- 
duced the  following  evidence  all  of  whl^ 
was  over  the  objection  of  defttdanto: 

Depoaitloo  of  Laura  XL  Griffith,  who  tes- 
tlfled  that  she  was  a  dan^iter  of  Vlnoent 
Hamilton,  deceased.  **(!)  That  he  died  In  the 
year  1878,  and  was  buried  In  Bradun  conn- 
ty,  Ky.,  uid  as  to  Uie  htfrs  he  Mt  survivliv 
bim,  who  are  tbe  plaintUb  in  tUs  case^  0) 
That  all  bis  deeds,  tox  reoetpts  (excepting 
receipts  tor  the  years  1870  and  1871),  and 
title  papers  relating  to  the  lands  which  he 
owned  In  Missouri,  were  accidentally  de- 
stroyed by  flee,  so  that  tbe  witness  cannot 
procure  them.  (B)  That  flie  said  Vincent 
Hamilton  redded  in  Bra<Aan  county,  ststo 
of  Kentucky,  sll  Us  Ute,  and  that  ho  never 
lived  In  Bt-  Louis  or  sny  other  vnAnt  In  Mls< 
sourl,  and  to  the  best  of  affiant's  knsiriedge 
was  not  in  Missouri  In  January,  187S,  and 
that  be  talked  freely  In  his  family  about  his 
business  afFaba;  that  witness  knew  that  be 
owned  land  in  Missouri,  but  never  heard 
Um  moitkm  having  sold  it  tf)  That  he 
kept  a  diary  many  year^  and  during  the 
year  1878.  of  his  dally  life,  beginning  with 
Jannary  1  and  ending  December  81,  1878, 
and  Omt  said  diary  is  filed  herelD,  and  mark- 


ed *Bxhiblt  A«'  and  she  Is  very  poatttve  thit 
the  handwriting  therein  Is  that  of  Vtoocnt 
Hsmllten,  and  It  la  made  a  put  of  tiis  d^ 
ponentfs  testhnooy. 

"Diary.  Diary  referred  to  tj  Lama  K 
Griffith  vras  then  Introduced  over  objectioa 
of  dettadants,  and  the  fdllowlng  extracti 
read  therefrom,  to  wit:  Bntries  nnder  date 
January  12,  1878: 

"  'In  Sundiv,  Jannary  12th,  1878. 

*"Warm  and  thawing  the  Ice  and  snow. 
Mrs.  Langarie  Losle  Bmrick  and  hlered  nun 
In  buggy  and  BnridK  G.  Blley  and  self 'go  to 
Ja<Asonburg  4  miles  to  chnnA  and  Sabbstk 
sdiooL  Br.  Riley  preadi  a  good  sermon,  sd- 
dress  tbs  Sabbath  SchooL  Took  dinner  amoos 
the  friends  in  towen,  back  to  Br.  Emrlek  to 
sqpper.  PreaeUng  at  night  by  Bmrid  la 
West  Iflddletcm  at  night  A  Jener  good  Une 
day  and  sleep  with  clean  consclona. 

"  •Emrlck  children, 

**  '1  sone  Sbnon  married  and  settled  lOOOa 
**  *1  daughter  married  possessioa  laOOa 
*"  'Gaty  single  8S  years  old  full  ot  budnesL 
Liszle  28  full  of  music  plays  on  piano  and 
organ  and  sings.* " 

D.  0.  Reed,  Introduoed.  testified  substan- 
tially as  follows:  Mr.  Hamilton  was  at  Ui 
place.  Stayed  three  days  In  etther  1889  « 
1870.  Mr.  Hamilton  sent  him  money  to  ISn 
to  pay  taxes.  He  Identifies  letter  which 
wrote  Mr.  Hsmllton  the  24th  of  Novemtier. 
1876,  acknowledging  rec^pt  of  money,  and 
mailing  to  Hamilton  tax  rec^pto  for  taxei 
of  1878  for  I2L82;  batance.  $3.68;  cheek, 
f  25.0a  Ths  letter  shows  It  was  for  lands  Is 
section  27,  township  29^  range  1,  but  dots 
not  show  whether  tt  was  the  land  In  vta- 
tlon,  and  he  says  he  does  not  know  whether 
tt  was  tiie  land  or  not 

Defendanto  introduced  ncord  of  varruitj 
deed  purpOTting  to  have  been  executed  tv 
'^ncent  Hamilton,  ci  Faducab,  Emtucky,  to 
M.  A.  Sbeppard.  of  8t  Glair  county,  UL,  dit- 
ed  January  12;  1878,  a<±nowledged  JanoaiT 
1%  1878,  before  S.  Bay,  notory  pobhc;  St 
Lonla.  Mo.,  conveying  the  land  in  oontreTcr> 
sy.  Defendanto  then  totrodueed  siiertfl't 
deed  dated  May  6,  18SU  for  taxes,  conveyhv 
the  Interest  of  M.  A.  Shsppard  In  said  land 
to  L.  D.  Dameran.  Flalntiffi  admit  that  de- 
fmdanto  have  whatever  tlfls  L.  D.  Dame^ 
an  obtained  by  said  tax  deed. 

Thereupm  the  court  gave  the  following  In- 
stmctlotts: 

'*The  court  tostrocts  the  jury  that  the  rec- 
ord of  patHit  read  to  evidence  veatsd  to  Vis- 
cent  Hamiltra  ths  tlUo  to  land  to  eontiovcr' 
sy,  and  if  you  btfeve  and  find  from  the  eft 
donee  that  tbe  platotUto  are  the  tegal  hetai 
of  s^  Vlnomt  Hamilton,  mentioned  to  said 
patent  your  verdict  win  be  tor  tbe  plalnttfs. 
unless  you  further  find  that  said  VlncMt 
Hamfltott  Btrtd  and  eenvvod  tfaa  nld  Isad  in 
coptrovMsy  to  one  M.  A.  Bhephsrd  on  Jun- 
ary  12,  1878. 

♦*The  court  instructa  the  Jury  that  the  rec- 
ord of  the  deed  as  tartiodueed  in  orldenn 
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purportliiff  to  be  from  Vlncwt  HamUtoQ  (the 
patentee)  to  M.  Sbepherd  to  prima  fade 
erldence  of  its  Talldlty,  and  that  It  devolre* 
.upon  the  plalntlffg  to  prove  by  a  preponder- 
ance ct  the  teetimonj  that  aald  deed  was 
not  executed  by  the  said  Vincent  Hamilton, 
and  nnless  you  And  from  rach  preponderance 
of  the  testimony  that  said  deed  from  Hamil- 
ton to  Shepherd  la  fraudulent  you  should  find 
the  Issues  for  defendants.  Preponderance^ 
as  herein  used,  means  the  greater  yrelght  of 
the  evidence." 

The  cause  was  submitted  to  the  Jury  upon 
the  evidence  Introduced  and  the  Inatmcttons 
given,  and  tiiey  returned  a  verdict  for  the 
defendants.  Judgment  was  rendered  in  be- 
half of  defendants  upon  the  verdict  returned. 
Motion  for  new  trial,  in  due  time  and  form, 
was  filed,  and  by  the  court  overruled,  and 
this  cause  is  now  before  us  for  review  upon 
appeal. 

There  is  but  one  question  Involved  In  this 
cause,  and  that  Is,  was  the  verdict  ot  the 
Jury  so  manifestly  contrary  to  all  the  evi- 
dence in  the  case  as  would  warrant  this  court 
in  reversing  the  judgment  for  that  reason  T 
The  contention  at  appeUanta  is  that  the  deed 
from  Hamilton  to  Sbeppard,  conveying  the 
land  In  controversy,  was  a  forgery.  The  rec> 
ord  discloses  that  the  evidence  relied  up<Hi 
to  eetabUsb  the  forgery  of  this  deed  Is  the 
notes  made  in  the  diary  offered  In  evidence, 
purporting  to  have  been  made  by  Vincent 
Hamilton,  together  with  the  testimony  as 
contained  In  the  deposition  of  Laura  E.  Grif- 
fith and  the  evidence  of  D.  C.  Reed. 

We  have  searched  In  vain  for  the  rule  of 
evidence  which  renders  admissible  the  state- 
ments as  contained  In  the  diary  of  Vincent 
Hamilton.  Suppose  he  had  made  the  state- 
ments to  a  third  party,  and  this  third  party 
was  offered  as  a  witness  to  prove  his  state- 
ment, would  it  be  contended  seriously  tliat 
tbls  testimony  would  be  competent?  This 
diary  docs  not  belong  to  that  class  of  docu- 
mentary evidence  which  is  admissible.  It 
la  not  In  the  nature  of  a  book  acconnt,  which, 
upon  showing  that  it  was  correctly  kept 
would  render  it  admissible.  It  is  merely  a 
statement  purporting  to  be  made  by  Hamil- 
ton, and  Is  of  DO  more  force  or  effect  than 
If  be  had  made  such  statements  to  some  wit- 
ness the  day  before  he  died.  Again  It  is  in- 
admissible because  It  f&ils  within  that  class 
of  testimony  denominated  self-serving  state- 
ments. 

These  plaintiffs  are  claiming  through  their 
ancestor,  Vincent  Hamilton.  Mere  declara- 
tions of  the  ancestor,  under  whom  plalntUEs 
claim,  in  his  own  Intraest,  are  not  admlsslbte. 
If  Vincent  Hamilton  had  stated  in  this  diary 
that  the  deed  offered  in  evidence  by  the 
defendants  was  a  forgery,  It  certainly  would 
not  be  contended  that  It  was  competent. 
There  to  an  entire  absence  of  any  foimdatlen 
for  the  admission  of  this  diary.  No  one 
Identtftes  it;  no  one  pretends  to  say  that  It 
was  wrlttan  at  the  place  and  an  tlw  day  it 


purports  to  be  written.  Titles  to  real  estate 
would  rest  upon  extremely  weak  foundations 
if  the  precedent  to  to  he  made  that  the  party 
who  executes  a  deed  could  make  a  statement 
in  a  memorandum  book  which  would  destroy 
Its  validity,  and  after  the  death  of  the  gran- 
tor this  book  to  to  be  sanctioned  by  the  courts 
as  evidence  of  what  it  recites.  Thto  certain- 
ly cannot  be  the  law. 

It  may  be  that  the  deed  to  a  forgery,  and 
that  Vincent  Hamilton  was  at  the  place  at 
the  time  as  designated  in  the  diary;  but  it 
would  be  a  very  unsafe  and  dangerous  role 
to  hold  that  the  statements  made  In  the  dtory 
are  to  be  taken  as  evidence  estabUsMng  the 
fact  recited  in  the  statements  in  the  absence 
of  any  showing  that  the  book  was  at  the 
place  It  purports  to  have  been  at  the  time 
the  statements  were  written  In  It.  It  may 
be  Bald  that  a  person  registering  at  a  hotel 
on  a  certain  day,  that  tbe  register  may  be 
Introduced  as  evidence  to  show  his  presence 
at  the  hotel  on  that  day.  This  may  be  true; 
but  before  tbto  can  be  done  the  proper  foun- 
dation must  be  told.  It  must  be  shown  that 
the  register  was  at  the  hotel  on  that  day. 
and  Uiat  the  handwriting  was  that  of  the  per- 
son registered.  That  to  not  this  case.  It  Is 
true  a  witness,  Laura  E.  Griffith,  does  say 
tiiat  he  kept  a  diary  many  years,  and  during 
the  year  1878;  hut  she  does  not  pretend  to 
Identify  the  dtory  Introduced  In  evidence  as 
being  In  the  possession  of  Vincent  Hamilton 
at  the  place  on  the  day  the  statements  are 
purported  to  have  been  written.  Thto  testi- 
mony was  clearly  iuadmlsalble. 

Tbto  leaves  the  question  of  forgery  of  the 
deed  resting  alone  upon  the  deposition  of 
Laura  E.  Qrlfilth  and  the  evidence  of  D.  C. 
Seed.  We  have  quoted  from  the  record  sub- 
stantially the  testimony  of  these  two  witness- 
es. That  their  testimony  to  insufficient  to  es- 
tablish the  forgery  of  this  deed  Is  too  plain 
for  discussion.  The  deed  and  certificate  of 
acknowledgment  In  thto  cause  by  the  defend- 
ants was  regular  upon  Its  face,  and  purports 
to  have  been  executed  27  years  before  It  was 
assailed  In  tbto  action.  This  being  true,  the 
Instrument  was  prima  fade  true  and  gen- 
uine and  the  burden  of  establtohlng  its  fttr* 
gery  rested  upon  the  appellants.  • 

Thto  court  In  a  number  of  cases  has  spo- 
ken In  no  uncertain  terms  as  to  the  nature 
and  character  of  the  testimony  which  will 
warrant  the  overthrow  of  the  force  and  ^- 
fect  of  a  deed  duly  acknowledged,  all  of 
which  appears  regutor  upon  Ito  face.  The 
expressions  of  thto  court  as  wdl  as  the  other 
appeltote  courts  are  uniform  that  to  warrant 
the  finding  that  sach  deed  and  certificate  of 
acknowledgment  to  untrue  the  evidence  must 
be  dear  and  Bsttofactory.  Barrett  v.  Davto, 
104  Ho.  64»,  16  S.  W.  377;  Webb  v.  Webb. 
87  Mo.  640;  Rlecke  v.  Westeuboff.  10  Mo. 
App.  808;  Morrison  v.  McKee,  11  Mo.  App. 
564;  Brockings  r.  Straat  17  Mo.  App.  29C. 

The  prindi^  announced  In  Boban  v.  Cos- 
agr,  Q  Ho.  A^k  HI*  to  egnally  applicabto  to 
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this  cue.  It  was  aald  In  that  case,  In  mb- 
stance,  "that  there  should  be  concurring  dr- 
cumetances  In  addition  to  the  testimony  of 
the  grantor  supporting  hta  statementa.  In 
the  absence  at  such  circumstances,  and  of 
any  evidence  Indicating  fraud  or  collusion, 
a  certificate  duly  made  and  conforming  to  the 
statute  cannot  be  attacked  in  tbe  hands  of 
the  grantee  hy  the  unsupported  testimony  of 
a  grantor.  McPherson  t.  Sanborn,  88  111. 
152;  BusseU  T.  Baptist  Union,  73  m.  837; 
Llckmon  t.  Harding,  65  111.  505;  Louden  t. 
Blytbe,  27  Pa.  25.  07  Am.  Dec.  442.  A  less 
stringent  rule  than  this  would  be  Inconsist- 
ent with  that  security  which  le  essential  in 
cases  of  title  to  real  estate."  If  competent 
evidence  is  still  to  guide  the  courts  in  tbe 
rendition  of  Judgments,  there  was  no  error 
in  tbe  trial  of  this  case  wbtch  operates  prej- 
udicially to  the  rights  of  the  appellants,  and 
the  Judgment  should  be  affirmed.  It  la  w  or- 
dered. All  concur. 


STATB  V.  HEADRICK. 

(Snpreme  Court  of  Misaonri,  Division  No.  2. 
Feb.  1,  IBM.) 

TRIAL  ON  TWO  COUNTS— ACQUITTAL  ON  ONH 
COUNT  BAR  TO  CONVICTION  ON  THE  OTHER. 

1.  The  first  count  of  an  Indictment  chareed 
an  assanlt  tm  H.  with  a  deadly  weapon,  a  kmf«, 
with  Intent  to  kill;  condndius  that  d^endant 

then  and  tiiere  with  such  deaalv  weapon  stab- 
bed and  cut  H.,  with  intent  to  kill.  The  second 
count  charged  that  defendant,  with  a  deadly 
weapon,  a  knife,  made  an  assault,  and  cut  and 
disabled  the  hand  and  arm  of  H.,  with  intent 
to  kill.  Held,  that  tbe  essence  of  tbe  offense 
dtarged  in  the  two  counts  was  the  same,  so  that 
the  acquittal  of  the  defendant  on  the  first  count 
was  a  bar  to  his  conviction  on  the  second, 
though  at  the  same  time  a  verdict  of  guilty  on 
that  count  was  returned. 

AM>eal  from  Circuit  Oourt,  Oape  Girardeau 
Oounty;  H.  O.  Biley,  Judge. 

]flUJab  Headrick  appeals  from  a  oonvle- 
tlon.  Reversed. 

WUsoD  Cramer,  for  appellant  The  Attor^ 
oey  GenemI  and  O.  D.  Oonim.  for  the  State. 

FOX,  J.  Appellant  was  convicted  upon 
the  second  count  of  the  indictment  in  tbe 
circalt  court  of  Cape  Girardeau  county,  and 
btB  punishment  assessed  at  imprisonment 
In  the  penitentiary  for  the  term  of  five  years. 
The  indictment,  containing  two  counts,  is  as 
follows: 

"Tbe  grand  Jurors  of  tbe  state  of  Missouri, 
duly  impaneled,  sworn,  and  charged  to  In- 
quire wlttaiD  and  for  the  county  of  Gape 
Girardeau,  state  aforesaid,  on  their  oath, 
present  end  charge  that  Lige  Headrick,  of 
said  county  and  state,  on  <x  about  tbe  23d 
day  of  June,  A.  D.  1901,  In  and  upon  the 
body  of  one  August  Holllday,  then  and  there 
being,  fdmiionsly,  on  purpose,  wlllfuUy,  and 
of  his  malice  aforettionKbt,  vltti  a  dead- 
ly weapon,  to  wit  a  knife,  which  he,  tbe 
said  Uge  Headrick,  then  and  there  In  hla 


band  had  and  held,  did  then  and  there  make 
an  assault,  with  Intent,  then  and  there,  Mm. 
the  said  August  HolUday,  feloniously,  on 
purpose,  willfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder,  and  be,  the  said 
LIge  Headrick,  with  dead^  weapon  afore- 
said, him,  the  said  August  Holllday,  tiien  and 
there,  wlllfnily,  feloniously,  on  purpose  mi 
of  b]fi  malice  aforethought,  did  stab,  strike, 
cut  penetrate,  bmis^  and  wotind,  with  tbe 
Intent,  th«n  and  there,  with  tbe  deadly  weap- 
on aforesaid,  him  the  said  August  HolUdar, 
vlilfully,  on  purpose,  and  of  bis  malice  afore- 
thought feloniously  to  kill  and  murder,  con- 
trary to  law  and  against  the  peace  and  ^gnl- 
ty  of  the  state. 

"And  tbe  grand  Jurors  aforesaid,  impanel- 
ed, sworn,  and  charged  as  aforesaid,  on  their 
oath  aforesaid,  do  further  find,  present  vsA 
charge  that  Llge  Headrick,  at  tbe  connty 
of  Cape  Girardeau,  state  of  Missouri,  on  or 
about  the  23d  day  of  June.  A.  D.  1901.  In 
and  upon  one  August  Holllday,  on  purpose 
and  feloniously,  did  make  an  assault  and 
the  said  Lige  Headrick,  with  a  deadly 
weapon,  to  wit,  with  a  knife,  the  right  band 
and  arm  of  tbe  said  August  Holllday  on  pur- 
pose and  of  bis  malice  aforethought  onla^- 
fuUy  and  feloniously,  then  and  there  did  cni 
and  disable,  with  tbe  Intent  him,  the  3:ii<! 
August  HoIUday,  then  and  there  and  there- 
by, on  purpose  and  of  his  malice  afore- 
tbongbt  unlawfully  and  feloniously  to  kill 
and  ndurder,  contrary  to  law  and  agabist 
the  peace  and  dignity  of  tbe  state." 

Tbe  facts  shown  by  the  evidence  are  sub- 
stantially as  follows:  Both  tbe  defendant 
and  the  prosecuting  witness,  August  Holll- 
day, are  boys;  the  one  being  In  his  nhie- 
teenth,  and  the  other  In  his  seventeenth,  year 
at  tbe  time  of  the  difficulty,  on  June  23, 1901. 
They  were  entire  strangers  to  each  otbtf. 
and  met  for  tbe  first  time  on  the  afternoon 
of  Sunday,  June  28,  1901.  at  a  sawmill  sfto- 
ated  a  short  distance  southeast  of  the  dty 
of  Jackson.  This  mill  was  between  the  rail- 
road which  rune  north  In  tbe  vall^,  and  i 
public  road  running  parallel  with  tbe  rail- 
road, and  crossing  it  a  short  distance  nortb 
of  the  mlU,  where  It  connects  with  a  sueeL 
Starting  at  the  mill,  and  going  norlh  alODK 
tbe  tnck  of  the  railroad  the  objects  men- 
tioned in  the  testimony  are  as  follows:  Aft- 
er passing  tbe  point  where  the  public  road 
Just  mentioned  crosses  tbe  track,  tbe  first 
object  Is  the  office  of  the  tiling  factory,  on 
tbe  right-band  or  east  side;  next  tbe  water 
tank,  on  the  left;  a  Uttle  beyond  ttds,  tbe 
crosstng  of  tbe  Jackson  Gravel  Boad,  wUeb 
comes  from  the  east;  mat,  on  tbe  right  the 
Souring  mill;  and  Immediately  oroosttc;  on 
the  left  the  elevator.  Snne  disbmce  fn^ 
ther,  on  tbe  same  dde,  the  bonse  spoken  of 
as  tbe  "Obermiller  House";  and  beyond  this, 
on  the  right  the  bew  depot  ^rtiSA  a  eoa- 
slderable  distance  north  of  the  mllL  Itte 
railroad  has  a  aide  track,  which  leaves  tbe 
main  track  somewhere  mnth  of  the  fleurlBi 
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mill,  and,  passing  on  tbe  ««Bt  Bide  of  the 
mill,  going  south,  crosses  the  Jackson  GraTel 
Road  between  an  Iron  bridge  on  that  road 
and  tbe  residence  of  Mr.  Al.  Rice,  situated 
on  tiu  aoutb  side  of  the  grarel  road,  and 
but  8  short  distance  from  It.  After  the 
Bravel  road  crosses  the  railroad  track.  Just 
north  of  the  water  tank.  It  tnms  to  the  right; 
goiMg  up  an  incline,  and  connects  on  the 
ridge  with  a  street  running  north,  parallel 
with  the  railroad;  and  on  the  east  side  of 
this  street,  between  it  and  the  railroad,  Is 
tbe  elevator.  At  the  Intersection  of  this 
street  with  one  numlng  west,  and  nearly 
opposite  the  elevator,  Is  Qie  residence  of  Dr. 
Koehne;  immediately  opposite  Dr.  Koehne's 
la  the  Turners'  Hall;  and  going  west  on  the 
street  Just  mentioned  the  Oatholic  church  la 
passed  two  blocks  from  Dr.  Koebue's  cor- 
ner. From  this  amiw  to  Sibley's  Restan* 
rant  It  Is  nearly  four  blocka  On  Sunday 
afternoon,  June  23,  1901,  there  was  a  beer- 
drlnklng  at  the  sawmill,  at  which  a  num- 
ber of  young  men  and  boys  had  congregat- 
ed. Among  them  were  the  defendant  and 
tibe  inosecDtlng  witness,  August  HolUday, 
who  participated  In  the  featlTltles  of  the  oc- 
casion. Some  time  late  In  the  afternoon  de- 
fendant and  Dan  Peyton  were  In  the  wa- 
ter^idoset  together,  and  were  talking  about 
John  Headrlck,  the  brother  of  defendant, 
who  was  executed  for  murder  about  two 
years  before.  Abont  this  time  Holllday 
came  into  tb«  closed  and  made  the  remark, 
"Yes;  Jobn  was  all  right,  but  he  got  his 
damned  clock  fixed."  Defendant  said  to  blm 
that  he  should  not  *ttarow  up  bis  brother 
John  to  blm;  that  he  did  not  like  to  hear  It" 
It  seous,  Holllday  kept  on  talking,  and  final- 
ly dtfendant  told  him  that,  If  he  did  not 
shut  up,  be  would  make  him  do  so.  About 
tbSa  time  they  stei^ed  out  of  the  water- 
closet;  and  d^endant  drew  from  his  pocket 
a  knife  and  struck  at  Holllday;  but  whether 
tike  knife  was  apea  or  dosed,  does  not  ap- 
pear. Tbe  prosecuting  witness  himself  says 
lie  does  not  know.  At  all  evoits,  no  wound 
was  Inflicted.  Tbe  lick  merely  grazed  the 
side  <tf  Holllday,  who  Jumped  away,  and* 
arming  bfansalf  with  a  dub,  waa  about  to  en- 
ter Into  active  iterations,  when  otiien  ran 
In  and  separated  tbe  boys.  Mr.  Loos,  ttie 
owner  of  tbe  sawmill,  put  Holllday  out  Into 
tbe  public  road,  on  the  east  side  of  the  mill, 
and  directed  defendant  to  go  away.  Holll- 
day stood  oat  In  the  road,  challenging  de- 
f«idant  to  come  out  and  settle  the  matter. 
Defendant,  however,  did  not  go,  but  remain- 
ed at  tbe  mill  about  haU  an  hour,  when  be 
and  two  other  bt^a— Wm.  znblaek  and  Sbei^ 
man  Daly— started  to  go  up  Into  the  dty. 
Tb^  got  outside  of  Hw  mill  Inclosore  onto 
tbe  railroad  track,  walked  north  on  tbe  track 
past  tbe  tlUng  factory  and  the  water  tank, 
and  then  went  uptown,  passing  between 
Dr.  Kotinie'B  and  tbe  elevatw,  past  Hie 
GatboUe  church,  to  Sibley's  Bestanrant. 
Tliey  remained  Qiere  a  abort  time,  and  theit 


defendant  and  Wm.  Nlblack  started  home. 
Mlblack  lived  a  mile  east  of  town,  immediate- 
ly on  the  gravel  road;  and  defendant,  on  tbe 
Bainbrldge  Boad,  which  enters  the  gravel 
road  at  tbe  Nlblack  lesldence.  The  proof 
tends  to  show  that  after  the  defendant  and 
his  companions,  Nlblack  and  Daly,  had  gone 
up  the  railroad  track  on  their  way  uptown, 
Holllday,  as  he  passed  tbe  tiling  factory,  go- 
ing north  on  tbe  railroad,  made  the  remark 
that  he  intended  to  kill  the  damned  son  of 
a  bitch.  As  stated,  defendant  and  Nlblack 
started  home  from  Sibley's  Restaurant 
They  came  down  tbe  way  they  had  gone  up, 
and  when  they  got  to  Dr.  Koine's  they  met 
Holllday,  wbo  was  coming  up  toward  town. 
Holllday  renewed  tbe  difficulty  with  defend- 
ant, and  seemed  determined  to  fight  De- 
fendant told  blm  he  did  not  want  any  trouble 
with  him;  that  be  should  go  away  and  leave 
him  alone.  Holllday  was  beard  to  say, 
"Yon  drew  your  knife  on  me,  but  I  am  not 
afraid  of  yon,"  and  was  seen  to  draw  back 
his  club  In  a  striking  attitude,  and  defendant 
was  noticed  patting  his  pocket  with  his 
band.  About  this  time,  Wm.  Cunningham, 
who  was  down  on  the  railroad  track,  called 
to  defendant  to  come  to  him,  and  defendant 
Immediately  went  to  where  Cnnnlngham 
was.  Nlblack  and  Holllday  also  went  down 
to  tbe  railroad  track.  Cunningham  told  de- 
fendant to  leave  Holllday  alone,  and  go  on 
up  tbe  railroad  track  and  go  home.  He  im- 
mediately started  north  on  tbe  railroad  track, 
and  got  as  far  as  the  beer  depot,  where  be 
met  and  talked  to  a  negro.  Bud  Thomas. 
Holllday  was  seen  coming  up  the  railroad 
towards  the  beer  depot,  still  carrying  his 
club.  Defendant  then  wMit  around  the  beer 
depot,  got  on  a  side  track,  and  walked  south 
towards  the  mill,  and,  without  stopping, 
passed  on  to  tbe  gravel  road,  which  was  bis 
direct  route  home;  getting  on  the  gravel  roHd 
Just  in  front  of  Al.  Rice's  house.  By  the 
time  he  got  there,  Hotliday,  who  had  turn- 
ed and  followed  aa  soon  as  he  saw  defend- 
ant going  south,  and  was  seen  running, 
caught  up  with  defendant  and  renewed  tbe 
difficult.  Mr.  Rice  came  out  and  ordered 
them  away.  Defendant  and  Nlblack,  who 
bad  come  up  with  Cbarl^  Daly,  another  boy, 
started  east  on  tbe  gravel  road  towards 
home,  and  crossed  the  bridge.  Daly,  who 
was  behind  with  Holllday,  tried  to  keep  blm 
from  following,  and  wanted  him  to  go  back, 
but  he  would  not  do  so.  He  still  had  bis 
club,  and  insisted  on  going;  and  be  and  Daly 
then  started  east  on  the  gravel  road.  De- 
fendant and  Nlblack  were  abont  76  or  100 
yards  ahead  of  Holllday  and  Daly— had  gone 
some  distance  when  the  latter  two  caught 
up  with  them.  Holllday  again  renewed  the 
difficulty.  Daly  interfered,  and  told  them 
not  to  fight  but  Holllday  insisted  Oiat  the 
matter  must  be  settled  then  and.  there. 
Daly  tiien  suggested  that  they  ahould  give 
up  tbeir  weapons  and  fight  a  fair  fight  to 
which  defendant  readily  assented,  and  offers 
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ed  to  give  np.  bis  pocketlmlfe,  the  onlj 
weapon  be  had.  HoUlday,  howerer*  laid  he 
would  "fl^t  no  man  fair,"  and  zefused  to 
lay^  down  hla  dnb.  At  tiila  Dal7  turned 
awa7.  and  started  back  towards  town.  The 
dlfllciiit7  then  began.  Dtfendant  sa^  that 
HolUday  struck  him  on  the  arm  with  the 
dub,  and  amtinoed  to  advance  upon  him 
with  hlfl  club  raised,  as  he  backed  awa^, 
and  that  be  then  ran  In  and  cut  blm  with 
his  knife.  HolUday  drales  striking  him,  but 
admits  that  he  had  his  club  raised,  and  that 
defendant  backed  away  from  him.  Mr.  Al- 
fred Qreen,  who  waa  on  his  porch,  some  dla* 
tance  off,  saw  HolUday  with  his  club  rais- 
ed, and .  defendant  backing  away.  Direct- 
ly after  this,  be  saw  both  wwe  down,  bnt 
could  not  t^  what  was  gtring  oa,  Daly, 
who  had  gmie  but  a  short  distance.  Imme- 
diately turned,  on  hearing  the  dlstuibancob 
and,  going  back,  placed  bis  hand  on  tiba 
shoulder  of  defendant,  who  at  once  got  np 
and  started  off  towards  home.  He  was  ar^ 
rested  before  he  had  gone  more  than  a  qnar- 
ter  of  a  mile,  and  lodged  In  jail.  HolUday 
received  many  wounds— one  of  tttem  on  the 
right  arm,  about  three  Inidiea  above  Ihe  ^- 
bow,  whicta  li^ored  the  norve  and  caused 
paralyslB  of  the  extensor  muscles.  There 
was  testimony  that  Holllday  was  drunk,  and 
It  was  claimed  by  the  state  that  be  was  so 
drank  that  he  feU  down.  On  the  other  hand, 
there  was  testimony  that  he  was  able  to  fol- 
low defendant  around  from  place  to  place, 
and  even  to  ran  In  order  to  catch  up  with 
him.  Holllday  stated  on  croaa-examlnatlon 
that  be  foUowed  the  defendant  with  the  In- 
tention of  whipping  bim. 

At  the  close  of  the  evldraee,  the  court  In* 
stmcted  the  Jury,  and  the  cause  was  submit- 
ted to  the  jury,  and  they  returned  the  fol- 
lowing verdict:  "We,  the  Jury,  And  the  de- 
fendant guilty  upon  the  second  count  of  the 
Indictment,  and  do  assm  his  punishment  by 
Imprisonment  in  the  penitentiary  for  a  term 
of  five  years;  and  we  find  Mm  not  guilty  upon 
the  first  count  of  the  Indictment"  Judgment 
was  pronounced  in  accordance  with  the  v^ 
diet  and,  after  nnsuccessful  moti<ms  for  new 
trial  and  In  arrest  of  Judgment,  defendant 
prosecutes  hUi  appeal  to  this  comrt,  and  the 
record  Is  now  before  us  for  review. 

It  win  be  observed  that  the  Jury,  by  their 
verdict,  affirmatively  stated  that  the  defend- 
ant was  not  sullty  as  charged  In  the  first 
count  of  the  indictment,  and,  on  the  other 
hand,  expressly  stated  that  he  was  guilty  as 
charged  in  the  second  count.  The  question 
confronting  us  In  this  cause,  which  overshad- 
ows all  others,  involves  the  correctness  of 
the  verdict  as  returned  upon  the  two  counts 
in  the  indictment  Can  both  these  findings, 
as  made  by  the  Jury  in  the  verdict  stand,  or 
did  the  acquittal  of  tbe  defendant  of  the 
chaise  ^8  contained  in  the  first  count  operate 
as  a  bar  to  hla  conviction  in  the  second 
count?  This  is  the  vital  question  presented, 
and  its  solution,  maintaining  the  contention 


of  appellant  aids  ttds  case,  and.  renders  It 
unnecessary  to  pass  upon  the  other  assigned 
OTors  complained  of.  We  have  readied  the 
condoalon  tint  tbe  acquittal  tbe  defendant 
upon  the  first  count  of  the  Indictment  oper- 
ates as  8  bar  to  hla  conviction  upon  tbe  sec- 
ond count  The  first  count  <rf  tbia  Indictment 
U  predicated  upon  aectlon  1817,  Ber.  Bt  18W 
—what  is  ordinarily  termed  the  "bloody  sec- 
tion." The  second  count  is  baaed  upon  Mctfam 
1846^  Bev.  St  1889,  which  defines  the  offense 
of  "mayhem."  It  wUl  be  obswed  tiiat  the 
aUegatlons  In  tbe  second  comit  of  tlie  Indict- 
ment charges  the  cutting  and  disabling  of 
the  rla^t  hand  and  arm  of  the  prosecuting 
witness,  with  tbe  Intent  to  klU  and  mnrder, 
and  not  with  the  Intent  to  malm  or  dlsflguie^ 
as  might  have  been  very  aiwroprlately  char> 
ged  in  the  second  count  Tbe  first  eonnt  of 
this  indictment  after  charging  the  assault 
won  August  Holllday  with  a  knife  with  In- 
tent  to  kill,  concludes  with  this  aU^tiui: 
"And  he,  the  said  Uge  Headrid:,  with  the 
deadly  weapon  afoieaald,  him,  tbe  said  Au- 
gust HolUday,  then  and  thoe,  willfully,  fdo- 
niously,  on  purpose,  and  of  his  maUoe  afore- 
thought, did  stab,  strike,  cut  penetrate, 
bruise,  and  wound,  with  the  Intent  then  and 
there,  with  the  deadly  weapon  aforesaid, 
him,  the  said  August  HolUday.  wlUfully,  ob 
purpose,  and  of  his  maUce  aforethought  felo- 
niously to  kill  and  murder,  contrary  to  law 
and  against  the  peace  and  dignity  of  tbe 
state."  We  take  it  that  It  will  not  be  seri- 
ously denied  that  the  charge  In  the  first 
count  aa  quoted  herein.  Includes  the  Infliction 
of  every  wound,  of  wbatever  nature  or  ciiar- 
acter,  that  was  inflicted  In  the  assanlt  made 
by  the  defendant  upon  the  prosecuting  wit- 
ness. Tbe  second  count  of  the  Indictment 
after  making  the  formal  all€^tl<ms,  con- 
cludes with  this  <^rge:  "And  the  said  Llge 
Headrlck,  with  a  deadly  weapon,  to  wit  with 
a  knife,  the  right  band  and  arm  of  the  Kild 
August  Holllday,  on  parimse  and  of  his  mal- 
ice aforetbougbt,  unlawfully  and  feloniously, 
then  and  there  did  cut  and  disable,  with  tbe 
intent  him,  the  said  August  HolUday,  titea 
and  there  and  thereby,  on  purpose  and  of  his 
malice  aforethought,  unlawfully  and  feloni- 
ously to  kill  and  murder,  contrary  to  law  and 
afcalnst  the  peace  and  dignity  of  the  state." 
Tbe  essence  of  the  offenses  charged  In  botb 
counts  of  tbe  Indictment  was  the  same.  Tbe 
assault  as  charged  In  the  first  count  was 
with  the  intent  to  kUI,  and  the  charge  In  the 
second  count  the  cutting  and  disabling  ot 
the  right  arm  ot  the  ^secutlng  witness,  was 
with  the  same  Intent  The  luiy.  In  order  to 
convict  on  ^tber  connt  were  compelled  to 
flnd  that  the  assault  was  made  with  Intent  to 
kill.  We  are  unable  to  conceive  how  the  Jury, 
upon  the  first  count  In  tbe  inf  wmatlon,  which 
Inclades  all  tbe  wounds  Inflicted,  could  aj 
that  the  defendant  Is  not  guilty  of  an  assault 
with  Intent  to  kill,  and  upon  the  second  count 
say  tbat  tbe  cutting  and  disabling  of  the  rigbt 
arm  of  Holllday  (which  wounds,  we  repeat, 
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were  Included  In  the  flnrt  cotuit)  was  done 
with  the  intent  to  kill  him.  It  ii  not  the 
dlaabling  of  the  right  arm  of  the  prosecntiiig 
wltneu,  BB  charged  in  the  aecond  count  of 
the  lufonuation,  which  constitutes  the  of- 
fense That  iB  limply  one  of  the  aggravating 
IngredlentB  of  the  offense.  Bat,  on  the  con- 
trary, It  is  the  disabling  of  the  arm,  with  the 
specific  intent  to  kill,  that  constltuteB  the 
offense.  It  may  be  said  that  the  dIaabUog 
of  the  right  arm  ot  the  prosecuting  witness 
was  not  alleged,  and  hence  not  InToIved  in 
the  first  count  of  the  indictment  That  may 
be  true.  But  the  wounds  which  resulted  in 
the  cutting  and  disabling  of  the  arm  were  al- 
leged, and  were  involved,  and  were  proven, 
and  the  Jury,  by  an  affirmative  verdict  upon 
the  first  count,  in  passing  upon  the  Identical 
wounds,  inflicted  with  the  same  weapon,  In- 
claded.in  the  second  count,  said  defendant 
was  not  guilty  as  charged  In  that  connt;  and 
we  repeat  our  inability  to  ascertain  upon 
what  theory  the  Jury,  in  the  second  count, 
upon  the  same  wonndi,  by  the  same  weapon, 
charged  in  the  first,  said  they  were  inflicted 
with  intent  to  UII. 

Our  attention  }m  directed  In  the  brief  ot  re- 
spondent to  the  case  of  State  v.  Whltton.  68 
Mo.  91,  as  maintaining  the  position  that  both 
these  verdicts  may  legally  stand.  ▲  careful 
examination  of  that  case,  together  with  tbe 
record  In  the  cause,  wUl  make  It  apparent 
that  it  by  no  means  can  be  construed  aa  sus- 
talnln.;  the  contention  ol  respondent  In  the 
case  at  bar;  nor  does  it,  in  the  aunouncement 
of  any  principle,  conflict  vrith  the  concluslonB 
reached  by  this  court  upon  the  record  before 
us.  While  the  opinion  in  the  Whitton  Case 
does  not  disclose  the  nature  and  character  of 
the  cc  ints  contained  In  the  Indlctmmt,  the 
record  on  file  In  this  conrt  which  we  have 
before  us,  fm-nlshes  this  Information.  There 
were  two  counts  in  the  Indictment-  The 
first  count  charges  the  stealing  of  one  head 
of  neat  cattle  on  the  11th  day  of  July,  1876, 
oi  the  value  of  (16.  The  second  one  charges 
the  stealing  of  two  head  of  neat  cattle  on 
the  20th  day  of  July,  1876,  of  the  value  of 
f20  per  head.  It  will  he  observed  In  that 
case  that  the  defendant  was  convicted  upon 
the  first  count  and  the  Jury  failed  to  make 
any  finding  at  all  on  the  second  connt  In 
other  words,  defendant  was  found  guilty  of 
stealing  the  one  head  of  neat  cattle  as  char- 
ged in  the  first  count,  but  there  was  no  af- 
firmative finding  of  not  gnllty  on  the  secmd 
coant;  but,  even  If  there  had  been,  ttie  ver- 
dicts would  not  have  been,  as  they  are  In 
this  case,  Inconsistent  Note  what  the  learn- 
ed Judge.  In  the  opinion  in  that  case,  says: 
"In  reference  to  this.  It  may  be  observed  that 
the  second  count  was  practically  abandoned 
at  the  trial;  no  evidence  being  Introduced  or 
Inatmctlons  ^veu  respecting  It"  The  jury 
may  have  very  appropriately  and  conalatent- 
ly  said  that  "there  being  no  evidence  oOwed 
open  the  second  connt  tending  to  Aow  that 
defendant  stole  two  bead  of  cattle  and  the 


court  declining  to  farther  consider  the  charge, 
by  falling  to  give  any  instructions  on  it  we 
will  find  the  defendant  not  guilty  on  the  sec- 
ond count."  But  on  the  other  hand,  there 
was  testimony  sustaining  the  charge  as  con- 
tained in  the  first  count  for  stealing  one 
head  of  neat  cattle;  and  the  court  by  Its  in- 
structions, confined  the  Jury  to  the  consider- 
ation of  that  count  alone,  and  they  found  the 
defendant  guilty.  We  repeat,  there  would 
have  been  no  inconsistency  in  the  two  ver- 
dicts, even  had  there  been  an  affirmative  find- 
ing upon  each  count  That  Is  not  this  case. 
Here  we  have  two  counts  In  the  Indictment; 
evidence  Introduced  to  support  both  of  them; 
Instructions  covering  both  charges;  the  same 
wounds  charged  In  the  second  count  are  in- 
cluded in  the  first;  the  same  character  of 
weapon  charged  In  the  second  Is  alleged  In 
the  first;  the  essence  of  the  offense  is  Identi- 
cal In  both  coonts  (that  Is,  the  wounds  were 
Infilcted  with  Intent  to  kill);  two  affirmatlTe 
verdicts  upon  Identically  the  same  state  of 
facta— one  of  not  guilty  on  the  first  coimt,  and 
one  of  guilty  upon  the  second.  With  com- 
mendable frankness,  the  counsel  for  the  state 
admit  that  It  is  difficult  to  assign  a  reason 
for  ^ploying  more  than  one  count  In  the  in- 
dictment; but.  In  hla  argument  to  sustain  the 
consistency  of  the  two  affirmative  verdicts, 
he  says:  "At  this  distance  we  are  unable  to 
assign  tbe  reason  of  the  prosecutor  for  em- 
ploying more  than  one  count  but  a  reason 
may  have  existed  nevertheless.  It  may  have 
been  a  doubtful  question  as  to  whether  the 
weapon  used  by  the  defendant  was.  as  a  mat- 
ter of  tact  a  deadly  weapon,  and  the  state 
may  have  hesitated  to  have  rested  Its  case 
upon  the  section  of  the  statute  which  levels 
Its  penalties  against  those  persons  who  make 
an  assault  with  a  deadly  weapon.  From  tbe 
wounds  of  the  prosecuting  witness,  it  would 
seem  that  the  weapon  was  of  a  deadly  char- 
acter; but  the  character  of  tbe  weapon  was  a 
question  for  the  Jury,  and  not  a  question  for 
this  court  or  tbe  trial  conrt  to  pass  upon." 
The  record  fully  answers  this  argument. 
Counsel  toe  the  state,  In  assigning  a  reason 
for  the  acquittal  of  tbe  defendant  upon  tbe 
first  count,  says  '*that  the  Jury  may  have 
found  that  the  weapon  as  charged  In  that 
count  was  not  a  deadly  one."  This  only  adds 
emphasis  to  the  Inconsistency  of  the  two  ver- 
dicts. If  they  found  that  It  was  not  a  deadly 
weapon  upon  tbe  first  count  they  clearly 
made  a  contrary  finding  upon  the  second,  for 
tbe  second  connt  charges  that  the  assault 
wta  made  with  the  same  knife,  and  expressly 
cliargea  that  it  was  a  deadly  weapon.  Upon 
this  count  they  found  the  defendant  guilty 
as  charged;  bence  the  finding  necessarily 
meana  that  the  assault  was  made  with  a 
deadly  weapon,  ndilcb  Is  absolutely  inconsist- 
ent wltb  the  flie<»y  of  the  finding  at  the  Jnry 
iq)on  the  first  count 

We  fully  recognize  tbe  well-settled  rule  of 
criminal  pleading  that  permits,  In  the  same 
Indictment  or  Information,  Mparate  counts 
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covering  the  Intenta  with  which  an  act  la 
done.  For  Illustration,  take  this  case.  ▲ 
count  charging  the  catting  and  dleahltng  of 
the  arm  ot  the  prosecuting  witness,  with  the 
Intent  to  malm  and  disfigure,  or  a  count  char- 
ging the  maiming,  wounding,  or  disfiguring, 
could  have  been  Included,  and  an  acquittal 
on  the  first  count  would  not  be  a  bar  to  a 
conviction  on  one  of  the  other  counts.  In 
that  case  the  verdict  would  not  be  Inconsist- 
ent, for  the  Jury  may  have  found  In  the  first 
count  that  he  did  not  Intend  to  kill,  and  on 
the  other  count  that  he  did  Intend  to  malm 
or  disfigure,  or  did  malm,  wound,  and  dis- 
figure. Again,  a  defendant  charged  in  one 
count  with  an  assault  with  Intent  to  kill,  un- 
der section  1847,  supra,  may  be  convicted  of 
a  felonious  assault,  without  malice,  or  there 
may  be  Included  In  the  same  Indictment  or 
Information  two  separate  counts  for  an  as- 
sault with  Intent  to  Ull— one  charged  to  have 
been  done  "on  purpose  and  of  malice  afore- 
thought," and  the  other  omitting  those  ag- 
gravatlve  elements  of  the  offense.  In  that 
case  an  acQuittal  on  one  count  would  not 
bar  a  conviction  on  the  other.  They  are 
simply  counts  making  a  distinction  In  the  de- 
gree! of  the  offense.  On  the  other  hand,  It 
Is  not  permissible  to  Include  In  tbe  same 
Indictment  or  Information,  as  was  done  in 
this  case,  a  charge  in  tme  count  of  an  assault 
with  Intent  to  UU,  under  section  1847,  supra, 
and,  for  the  InfllctioD  of  the  same  wounds, 
L-harge  In  another  count,  under  a  different 
section  of  the  statute,  the  same  elements  of 
the  offense  embraced  in  the  first  snd  that 
the  wounds  were  inflicted  with  the  same  In- 
tent; that  is  to  kill.  In  other  words,  if  an 
assault  to  committed  with  a  deadly  weapon, 
and  wounds  Inflicted  which  result  In  the  dis- 
ability of  the  par^  assailed,  the  perpetrator 
may  be  prosecuted  for  an  assault  with  the 
Intent  to  kill,  under  section  1547,  and  there 
may  be  Included  In  tbe  indictment  or  infor- 
mation other  counts  charging  the  disability 
of  the  arm  or  leg  of  the  party  assaulted, 
from  the  same  wounds  at  are  necessarily  in- 
cluded in  the  first  count;  with  intent;  as  pro- 
vided in  the  subdivisions  of  section  1846,  to 
maim  or  disfigure,  or  It  may  charge  tbe  fe- 
lonious wounding,  maiming,  or  disfiguring,  as 
provided  by  section  184%  Bev.  St  1889;  bnt 
on  the  other  hand.  If  the  conviction  It  sought 
upon  tbe  same  fiicts  solely,  whether  for  an 
assault  with  intent  to  kill,  under  section  1847, 
or  under  tbe  snbdivlsionB  ot  tectlon  1846,  for 
disabling  a  limb  or  member  of  tbe  assaulted 
party,  with  tbe  intent  to  kill,  then  and  In 
that  case  we  are  clearly  of  the  opinion  that 
the  state  must  stand  upon  one  section  or  the 
other.  Apply  this  appropriate  test  to  tbis 
case.  If  defendant  had  heea  charged  in  sep- 
.trate  Indictments— In  one  as  charged  in  the 
first  count  and  in  tbe  other  as  omtained  in 
tbe  second— And  first  tried  and  acquitted  of 
tbe  charge  In  the  first  Indictment  would  It 
be  seriously  contended  that  If  called  upon  to 
answer  the  charge  contained  In  the  subse- 


quent indictment  including  the  same  woondi 
Inflicted  by  the  same  weapon,  and  tbe  same 
intent,  that  he  could  not  plead  in  bar  bit 
acquittal  upon  the  first  indictment?  We 
think  not  There  Is  no  sound  legal  reason 
why  the  same  principle  should  not  be  ai^iU- 
cable  where  the  charges  are  made  tn  sep* 
arate  counts  of  the  same  Indictment. 

The  Jury  in  this  case  had  before  them,  in 
evidence,  all  the  fftcts  connected  with  this 
assault;  every  wound;  Its  nature  and  char- 
acter; the  results  of  the  wounds  Inflicted; 
and  they  returned  an  affirmative  verdict  in 
which  it  was  expressly  stated  that  defend- 
ant was  not  guilty  of  an  assault  with  intrat 
to  tdll,  and  then  stated,  upon  the  second 
count  upon  the  same  state  of  facts,  that 
he  was  guilty  of  inflicting  tbe  InJnriefl  with 
Intent  to  kill.  This  verdict  is  inconsistent 
and  contradictory,  and  cannot  be  permitted 
to  stand.  So  far  as  the  two  counts  tn  this 
indictment  are  concerned,  the  essential  ele- 
ments of  the  offense  are  identlcaL  The  Intent 
to  kill,  in  each  one  of  them,  must  be  proven 
as  laid,  tbe  only  difference  being  in  the  one 
that  there  must  be  an  allegation  as  to  tbe 
result  of  the  wounds;  but  at  last  from  tbe 
same  Injuries,  tbe  jury  must  find  tbat  tbej 
were  inflicted  with  the  intent  to  klU. 

With  all  due  deference  to  the  able  and 
well-known  prosecuting  officer  who  repreecnt- 
ed  the  state  In  the  trial  of  this  cause,  and 
the  esteemed  and  learned  judge  presiding 
at  the  trial,  we  bave  reaped  the  conclusion 
that  tbe  acquittal  of  the  defendant  on  tbe 
first  count  of  tbe  Indictment  operates  as  ■ 
bar  to  bis  conviction  upon  tbe  second  comt 
This  judgment  is  reversed,  and  the  defend- 
ant dlBcbarged.  AH  concur. 


PADDOCK-HAWLET  IBON  CO.  v.  RICE 
et  al.* 

(Supreme  Court  of  Missouri,  Division  Ko,  i. 
Dec.  23,  1908.) 

JOINT   TORT  FEAS0R3-C0NTRIBnTI0N-ILUB- 
OAl.  ATTACHMENTS— RATIFICATION. 

1.  Plaintiff  brought  attadiment  and  levied  on 
the  goods  of  his  debtor.  Various  other  cred- 
itors of  the  debtor  also  lerled  attachmnts  tihe 
same  day.  The  actions  were  all  broos^t  by  the 
same  attorney,  but  none  of  the  attaching  cred- 
itors knew  at  the  time  their  suits  were  broogbt' 
of  the  odier  attachments;  and  plaintiff's  rep- 
reeentetlve  acted  for  plaintiff  alone,  and  wita- 
ont  consultation  or  concert  of  action  with  any 
oQier  creditor.  Jud^meut  was  rend^ed  for  in- 
terpleader In  the  attachment,  lltereafta-  be 
sned  plaintiff,  and  recovered  a  Judgment  for  the 
prooar^  attached,  with  coats  and  expenses. 
Eela,  that  there  was  no  such  concert  of  actios 
between  the  attacliing  creditors  as  to  make 
them  Joint  tort  feasors,  so  that  plaintiff  coold 
recover  In  an  action  for  contribution  from  titem 
for  money  paid  in  satlBfactlon  of  the  jadgment 
obtained  against  him  by  the  inten^eader. 

2.  Where  eeveral  creditora  toongbt  indiTidual 
attachment  suits  against  a  debtor,  though  they 
all  signed  stipulanons  to  be  filed  in  each  at 
their  cases  against  the  debtor  and  the  iatet^ 
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plwdcr  In  attachment,  «gre«lDg  that  Judgment 
ndght  be  entered  for  ue  iDterpleBder,  this  does 
not  ihow  a  rstfflcation  hj  naj  one  of  the  at^ 
tachlng  creditors  of  the  acts  of  the  other  at- 
'toching  mditon,  so  as  to  render  their  trespass 
in  maMng  the  attachments  Joint. 

8.  Under  Rer.  St  1899,  i  ^0,  proTldlng  tiiat 
defendants  in  a  Jadgment  founded  oa  an  ac- 
tion for  the  redress  of  a  private  wrong  shall 
tie  subject  to  contribution  and  all  other  con- 
■eqnences  of  radi  Judgment  in  the  same  man- 
ner and  to  the  same  extent  as  d^endants  in 
m  judgment  founded  on  contract,  does  not  au- 
thorize contribution  where  there  was  no  con- 
cert of  action  among  the  t6rt  feasors. 

Appeal  from  St  Loids  drcult  Court;  W. 
B.  Douglaa,  Judge. 

Action  by  the  Paddock-Hawley  Iron  Com- 
pany against  Henry  Bice  and  others.  From 
a.  judgment  for  defendants,  plalntlfl  appeals. 
Affirmed. 

W.  B.  Homer,  for  appellant  Martin  L. 
Clardy.  Bobt  A.  Anthony,  Waiter  D.  Coles, 
Jones,  Jones  &  Hooker,  and  Ijyon  &  Swarti^ 
for  reqKmdentB. 

BIABSHALL,  J.  This  Is  a  salt  in  equity 
tor  contribution.  In  March,  1891,  one  B.  B. 
Casebeer  was  engaged  in  business  in  Wil- 
liamsTllIe,  Wayne  county,  Mo.  The  plaintiff 
and  the  defendants  Rice,  Stlx  ft  Co.,  James 
Beakey  Store  Company,  and  Clark  Shoe  Com- 
pany (wMcb  has  since  ceased  to  do  business, 
and  its  formw  directors  are  sued  as  trustees 
of  the  company)  were  engaged  In  business  In 
St  Louis,  and  the  defendants  M.  Degulre  & 
Co.  were  engaged  in  business  in  Frederick- 
town,  Mo.  Some  time  prior  to  March  17, 
1801,  the  Peters-Miller  Shoe  Company  began 
an  attachment  suit  against  Casebeer,  and  had 
it  levied  on  his  stock  of  goods.  Thereupon, 
on  March  IT,  1891,  the  Clark  Shoe  Company, 
James  Beakey  Stove  C(»npany,  Bice,  Stlx  & 
Co.,  and  the  Martin  Clothing  Company,  sepa- 
rately, and  each  for  himself,  and  without  the 
knowledge  of  the  otber,  instituted  attachment 
suits  against  Casebeer.  They  placed  their 
claims  in  the  hands  of  the  Ladd  Collection 
Agracy,  in  St  Louis;  and  Ladd  sent  them 
to  L  N.  Davidson,  an  attorney  at  Poplar  Bluff, 
and  he  onployed  S.  B.  Durham,  an  attorney 
at  Piedmont  to  help  liim.  On  March  15, 
1891,  a  traveling  representative  of  the  plain- 
tiff went  to  WUlIamsvllle.  and  presented  a  bill 
to  Casebeer  for  what  he  owed  the  plaintiff. 
Casebeer  gave  him  a  draft  for  the  bill,  and 
on  the  next  day  he  sold  Casebeer  another  bill 
of  goods.  On  March  18th  said  representative 
was  notified  that  the  draft  had  not  been  paid, 
and  directed  to  go  to  Wliilamsvllle  to  attend 
to  it  Upon  arriving  at  WltllamsvlIIe,  said 
representatlTe  fonnd  the  store  locked  up,  and 
learned  that  the  Peters-Miller  Shoe  Company 
bad  attached  the  goods.  He  made  inquiries 
about  Ca8ebeer*s  affairs,  and  found  that  he 
bad  transferred  all  his  goods  and  prc^erty  to 
one  Jay  L.  Smyth,  of  Iowa,  to  secure  him 
what  be  owed  him,  and  that  Smyth  was  in 
possession  when  the  Peters-Miller  Shoe  Com- 
pany's attachment  was  served.  Thereupon 
aald  representative  employed  John  R.  Baney, 


an  attorney  at  TrailamsTUlc^  and  on  Mar^ 
19th  Instituted  an  attadunent  suit  against 
Casebeer.  Neither  the  plaintiff  nor  Its  rep- 
resentative nor  Its  attorn^  knew  at  that  time 
that  Bice,  Stlx  ft  Oa.  James  Beakey  Ston 
Company,  Clark  Shoe  Company,  and  the  Mar- 
tin Clothing  Company  had  b^n  attachment 
suits  against  Casebeer  two  days  previously. 
But  the  plalntiff'B  representatlTe  acted  fOr 
the  plaintiff  alone,  and  without  consnlta^m 
or  concert  of  action  with  any  ottier  creditor. 
Thereafter,  oa  March  2lBt  a  member  ol  the 
firm  of  H.  Degulre  ft  Go.  beard  that  Gaae- 
be»  was  In  flnantdal  difficulty,  and  he  went 
to  Piedmont  and  consulted  John  R  Raney, 
with  the  result  that  M.  Degulre  ft  Oo.  also 
began  an  attachment  suit  against  Casebeer. 
But  no  member  of  that  firm  knew  when  tbetr 
attachment  suit  was  begun  that  the  plaintiff 
bad  begun  an  attachment  suit  against  Case- 
beer two  days  previously,  nor  that  any  one 
else  had  done  so,  except  one  Joe  Williams, 
and  did  not  even  know  at  ttiat  time  of  the 
conveyance  by  Casebeer  to  Smyth.  They  al- 
so employed  Mr.  Raney  as  tbeir  attorney,  but 
he  says  he  did  not  tell  Degulre  ft  Go.  that  he 
represented  the  plaintiff  herein,  nor  that  they 
had  started  an  attachment  suit  against  Case- 
beer two  days  previously.  The  clerk  Issued 
writs  of  attachment  In  all  the  cases,  and 
placed  them  all  In  the  sheriff's  hands  at  the 
same  time,  on  March  23d,  and  the  sheriff 
levied  them  on  March  24th.  Mr.  Raney.  act- 
ing for  the  plaintiff  herein,  says  be  directed 
the  sheriff  to  levy  the  plaintiff's  attachment 
first,  and  to  lery  upon  property  as  to  which 
the  upenses  would  be  as  small  as  possible. 
None  of  the  other  creditors  gave  any  direc- 
tions whatever  to  the  sheriff,  and  were  not 
presrat  when  the  levy  was  made.  The  sh^ 
iff  levied  all  the  attachments  on  March  24th. 
In  his  return  to  the  plaintiff's  writ  he  said  he 
levied  upon  "all  the  personal  property  listed 
in  the  schedule  hereto  attached,  and  which  is 
made  a  part  of  this  return,"  and  In  his  re- 
turns upon  all  the  other  writs  he  said  he 
levied  upon  "all  the  personal  property  listed 
and  scheduled  and  attached  to  my  return  In 
the  case  of  Paddock-Hawley  Iron  Co.  v.  E. 
B.  Casebeer,  which  list  Is  made  a  part  of  this 
return."  On  March  28.  1891,  Rice,  Stlx  & 
Co.,  Clark  Shoe  Company,  Martin  Clothing 
Company,  and  James  Beakley  Stove  Com- 
pany, ea<^  for  themselvee,  obtained  ra-ders  In 
their  respective  cases^for  the  sale  of  the  per- 
sonal property.  On  Hay  4, 1891,  the  plaintiff, 
Paddock-Hawley  Iron  Company,  and  M.  De- 
gulre &  Co.,  each  for  themselves,  obtained 
orders  in  their  respective  cases  for  the  sale 
of  the  personal  property.  Thereafter  the 
sheriff  sold  the  attached  property  for  $2,174.- 
70.  On  July  16,  1801.  .Tny  L.  Smyth  filed  In- 
terpleas  In  each  of  the  six  attachment  suits. 
The  venue  was  changed  In  all  the  cases  from 
Wayne  county  to  Reynolds  county.  The  De- 
gulre case  was  tried  twice.  The  first  time  It 
resulted  In  a  hung  Jury,  and  the  second  time 
a  verdict  was  letumed  for  fbB  defMidan^  but 
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afterwahto  ■  nnr  ttUl  wai  frantad.  Upon 
these  Mall,  Ur.  Baney,  who  wai  attwnay 
for  Degnln  &  Co..  and  also  tm  the  Paddock- 
Hawtoy  Iron  Companr,  tried  the  case  on  be- 
half of  the  detendaota.  Ha  waa  asalsted  hj 
Mr.  Tanccv,  who  was  attonuj  fw  the  Peters- 
Miller  Shoe  Company  and  for  Williams  h 
Co^  and  by  llr.  U  F.  Dlnnlns,  who  was  em- 
ployed as  special  counsel  In  all  the  attach- 
ment cases.  Mr.  Dcrham  was  present,  bnt 
only  aa  a  wltneaa.  Mr.  Davidson  took  no 
part  In  the  trial.  Thereafter  the  case  of  The 
Feton-UUIer  Shoe  Company  t.  Oaaebeer 
(Smyth,  Interpleader)  waa  tried  In  the  drcutt 
comrt,  and  resulted  In  favor  of  fb»  plaintiff. 
The  Interpleader  appealed  to  the  St  Lonls 
Oonrt  of  Appeals,  and  that  coort  reversed  the 
Judgment  bnt  held  that  the  evidence  was  in- 
Boflldent  to  sin^ort  a  flnding  that  tiie  con- 
veyance to  Smyth  was  firaudnlent  Peters- 
XUIer  Shoe  Ca  v.  Casebeer,  53  Mo.  App.  640. 
As  the  evidence  adduced  In  that  case  waa  ad- 
judged insuffldent  to  support  a  Judgment  In 
favor  ct  tbe  attaching  creditor,  and  as  the 
evidence  In  all  the  other  cases  was  the  same, 
the  attorneys  for  all  the  parties  entered  Into 
a  Btlpulati<».  to  be  filed  to  each  case,  agree- 
tog  that  jndgmento  might  be  entered  to  eadi 
case  in  favor  of  the  toterpleader,  Smyth,  tot 
the  92,839.80  to  the  hands  of  the  sheriff,  re- 
sulting from  theoale  of  the  attadied  property. 
Therea'fter  Smyth  instituted  suit  agatost  the 
Paddock-Hawlegr  Iron  Company,  ta  Iowa,  to 
recover  the  nlue  of  the  gooda  that  bad  been 
levied  on  under  the  attodunoit  writs.  Tbe 
cause  was  removed  to  tbe  United  Stotes  Olr^ 
cult  Court  for  tbe  Northern  District  of  Iowa, 
and  the  trial  resulted  in  a  Judgment  tor  the 
platotlff  thweto  tor  94,6^,  principal  and  in- 
terest f 1.808  attorney's  fees,  and  $704  costs. 
Tbe  court;  however,  required  Smyth  to  bring 
suit  against  the  sheriff  of  Wayne  county  tot 
the  recovery  of  tbe  g2.960.8O  to  his  handa  as 
aforesaid.  This  the  platotlff  did,  and  recov- 
ered judgment  against  the  sheriff,  but  aa  tbe 
courthouse  had  beea  burned,  and  tbe  recwds 
destroyed,  it  was  not  ascwtatoed  who  Us 
bondsmen  were.  So  no  Judgment  was  obtain- 
ed against  them.  Nothing  was  realised  on 
the  Judgment  against  the  sheriff.  Tbe  Fait 
dock-Hawley  Iron  Company  paid  f250  attor- 
ney's fees  and  eqranseo  to  the  prosecntl<m  of 
this  suit  Thereupon  the  Paddock-Hawley 
Iron  Company  paid  the  Judgment  attorney's 
fees,  and  costs  and  expenses  In  the  United 
States  court  tor  towa,  amounttog  to  96,651.88, 
and  then  tostituted  this  suit  to  equity  against 
13ie  other  attochlng  creditors,  except  the  Mar- 
tin OloUilng  Company,  which  had  Called. 
Tbe  drcDlt  court  altered  Judgment  tor  the 
defendanto,  and  the  platotlff  an»ealed. 

Tbe  platotllTs  conation  la  that  all  the  at- 
taching creditors  acted  Jototly;  that  al- 
thon^  tbe  writo  were  sued  out  at  dlflerait 
times,  they  were  all  levied  at  the  same  time^ 
and  that  tiie  sbmifl  was  their  common  agent: 
that  tbe  tortious  act  was  committed  without 
guilty  totokt,  but  to  the  prosecution  oC  what 


they  honestly  believed  tobe  flielr  legal  rfghti^ 
and  hence  the  right  of  contribution  exists,  or 
that  if  Osre  was  m  conoart  of  actton  be^ 
tweoi  tiHe  attoetatog  creditors  to  the  first  In- 
stance^ the  defendants  herein  are  Uable  be- 
cause tbsy  ratifled  and  aiBrmed  tbe  acte  of 
tb^  common  agent  the  sheriff,  to  levying 
tfmnltaneoudy  upon  all  the  property,  and  al- 
so ratifled  the  acta  of  their  attmieys  to  mak- 
ing eomnxm  cause  to  tbe  defense  of  tbe  De- 
gnire  salt  snd  aftowards  to  signing  a  sta^ 
stipulation  for  Judgment  to  tbe  six  attach- 
ment cases;  and  that  to  addition  to  all  tblM, 
the  trequss  was  single^  and  tbe  Injured  party 
was  mtltled  to  bnt  one  satlstoction.  On  tbe 
other  hand,  ttie  defttidants  deny  that  tbe  at- 
taching creditors  acted  Jointly,  and  say  thst 
each  acted  separately,  and  that  none  of  them 
knew  the  others  .had  Inatltutod  proceedlnp 
when  they  commenced  their  sutts;  deny  tost 
the  sheriff  was  their  common  agent  but  say 
be  is  tbe  officer  empowered  by  law  to  aene 
writs,  and  they  had  no  power  of  appointment 
of  an  agent  to  asm  tbeSr  vrlta;  deny  that 
they  gave  the  sheriff  any  directlona  about 
serving  the  writs,  or  that  they  knew  be  was 
going  to  serve  the  writs  simultaneously,  and 
say  the  platotlff  was  the  only  one  who  di- 
rected tbe  sheriff,  and  it  directed  btoi  to 
serve  Ita  writ  first;  deny  that  they  knew  Oat 
their  attorneys  also  represented  other  cred- 
itors, and  say  It  is  immaterial  if  tbey  did. 
especially,  as  WilllamsviUe  is  a  small  town, 
and  there  are  fCw  attorneys  them  6mj  fliat 
their  attorneys  made  common  cause  vlQi 
platotiff's  attorn^  to  tbe  trial  of  the  De- 
guire  case,  or  otherwise;  deny  that  the  sign- 
Ing  of  one  stipulation,  to  be  filed  to  all  tbe 
cases,  agreeing  to  a  Judgment  to  favor  of 
Smytb,  constltoted  maktog  a  conmum  causs; 
and  deny  that  tb^  are  liable  If  thore  was  no 
concert  of  action— no  ^Snt  trevass— even 
though  the  tr^pass  was  sto^e  so  far  as  the 
Injured  party  was  concerned. 

Upon  tbe  tocta  disclosed  by  the  record, 
there  Is  no  substantial  basis  for  the  duuge 
that  the  trespass  was  Joint,  or  that  it  was 
ratified  afterwards.  Each  creditor  acted  for 
tatanself.  None  of  tbe  parties  to  Uda  action 
knew  wbHi  tbey  sned  out  th^  writo  thst 
any  of  the  other  parties  hereto  bad  sned 
ont  vrrits.  Tbey  all  knew  that  tbe  Peten- 
lilller  Shoe  Company  had  sned  out  a  writ 
and  that  it  had  been  levied,  and  Degnlre  ft 
Co.  knew  that  Williams  had  began  suit  Tbe 
defendants,  except  Degalie,  were  rvFBsentad 
by  different  conns^  from  tbe  ptointlff,  and 
their  auits  were  begun  two  days  before  the 
plalntilTs  suit  was  began,  and  wlille  the 
platotlff  had  a  draft  from  Casebeer  far  what 
he  owed  them,  and  whlto  they  had  an  ad- 
ditional order  from  him  for  new  gooOs,  and 
before  tbe  draft  was  dishonored,  or  at  any 
rate  before  the  plaintiff's  traveling  represen- 
tative who  toed  out  tbelr  attaCbmoit  knew 
that  the  draft  was  dishonored,  or  that  Case- 
beer had  failed.  Tbe  Deguire  suit  was  in- 
stitnted  by  the  same  eonnsel  who  represented 
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tlie  pUlDtUr,  but  wai  begnn  two  days  later 
than  the  plalntUTt  suit;  and  the  eonnael 
aaya  he  did  not  tell  Depilre  anything  about 
the  plalntUTa  mlt  or  tbat  he  represented 
tbein.  None  of  the  coona^  repreeenting  the 
defendanta,  except  D^ulie,  participated  In 
trial  of  the  Deguire  case,  aave  Mr.  Din- 
ning, and  he  was  special  connsel  in  all  of 
the  cases,  bnt  It  does  not  appear  tbat  there 
was  any  concert  of  action  between  them  on 
employing  him.  All  the  attorneys  for  tbe 
attaching  creditors  watched  the  trial  of  the 
Degnire  case  closely,  not  because  it  woold 
determine  their  cases,  but  because  the  otI- 
dence  would  be  the  same  in  their  cases,  and 
they  conld  see  its  effect  (m  the  Degnire  case, 
and  also  learn  the  position  and  anthorltlM 
of  tbe  counsel  for  the  interpleader.  But 
there  was  no  concert  of  action.  There  was 
a  common  sympathy,  because  they  wore  pnr^ 
suing  a  common  debtor  and  fighting  a  com- 
mon Interpleader,  but  there  was  no  unity 
of  action  or  of  interest  The  damage  to  the 
defendant  and  to  the  Interjlleader  was  stogie^ 
but  it  would  have  been  the  same  if  only  one 
creditor  had  attached,  and  there  were  no  con- 
curr«it,  separate  acta  that  necessarily  had  to 
combine  to  produce  the  Injury.  Hence  the 
attaching  creditors  were  not  connecting  anks 
in  the  chain  of  causation.  Ther^ore,  upon 
the  facts  of  this  case,  "the  seTeral  attaching 
creditors  were  In  no  proper  sense  joint  tres- 
passers at  all,"  as  was  aptly  said  In  the 
similar  case  of  Brewatvr  t.  Gansa,  87  Mo., 
loe.  cit.  610, 

There  Is  also  no  substantial  evidence  that 
tbe  defendants  ratified  or  afiEIrmed  any  tres- 
pass that  ^ther  had  committed.  The  attor- 
neyL  of  Rice,  Stlx  ft  Co.,  Clark  Shoe  Com- 
pany. James  Beakey  Stove  Company,  and 
Martin  Clothing  Company  did  not  participate 
In— much  less,  make  common  cause  In— the 
trial  of  the  D^nlre  case.  Mr.  Dnrtum,  one 
of  their  attorneys,  was  present  at  the  trial, 
but  was  ttiere  as  a  witness.  Mr.  Dinning 
was  special  counsel  for  all  the  attaching  cred- 
Itora,  but  there  Is  no  eTldence  that  th^  made 
common  cause  In  employing  btan,  and  there 
was  no  legal  impediment  In  the  way  of  his 
accepting  employment  from  u  many  differ- 
ent clients  as  chose  to  employ  htm,  so  long 
as  his  acts  In  representing  them  were  not 
necessarily  Inconsistent.  Mr.  Raney  repre- 
sented Degnire.  and  alao  the  plalntiCT  here- 
in; Irat,  as  there  was  nothing  inconsistent  In 
bis  represeutlng  both,  so  such  employmrat 
did  not  make  him  thdr  Jolat  agent  Fmnk- 
entbal  t.  Lingo,  16  Tex.  CHt.  App.  m  40  8. 
W.  816. 

The  sheriff  was  the  officer  designated— ex- 
cept In  q)eclfled  cases  not  present  here-hy 
the  law  to  serre  writs  of  attachment  He 
was  not  tlie  agent— common,  joint,  or  spe- 
dal—ot  any  of  the  attaching  creditors.  He 
had  a  iegM  duty  to  perform  as  to  each,  bnt 
he  owed  no  common  or  special  duly  to  than. 

The  signing  of  the  stipulation  agreeing  to 
a  jodgment  'or  tba  Interpleader  In  aadi  pC 


the  attachment  suits  was  in  no  jnst  or  prop- 
er senae  an  act  of  ratUcatlon  of  any  jire- 
Tloua  st^  or  act  In  the  case  that  had  been 
taken  jointly  or  separately.  The  case  of 
Peters-Miller  Shoe  Company  had  then  been 
decided.  That  dedsloa  was  a  clean,  un- 
equivocal victory  for  the  Interpleader.  Tha« 
was  nothing  to  be  gained  by  further  contest- 
ing these  attachment  suits.  The  attaching 
creditors  simply  snrrmdered.  A  surrender 
cannot  be  construed  into  a  ratification  of  pre- 
vious separate  acts  of  the  defeated  parties. 
The  paper  signed  by  all  was  simply  a  con- 
fession of  lnat>Ulty  to  further  Injure,  delay, 
or  fight  the  Interpleader.  It  voiced  no  de- 
fense, no  {Challenge,  no  plan  of  campaign,  no 
declaration  <tf  purpose  or  of  principle.  It 
dealt  with  the  then  present  and  future,  and 
not  with  the  past  It  did  not  amount  to  a 
ratification  of  anything. 

This  disposes  of  the  first  contention  of  the 
plaintiff— that  the  attechlng  creditors  acted 
In  concert  The  remaining  question  Is 
whether  the  defendants  are  Uable  even  if 
ttiey  did  not  act  In  concert  but  acted  Inde- 
pendently of  eadi  other. 

The  plaintiff  contends  that  the  defendants 
are  liable  upon  the  ground  that  the  tre^ass 
vras  stogie,  and  tbe  Injured  party  Is  entitled 
to  but  one  satisfaction.  This  contention  Is 
supported  by  the  cases  of  Yandlver  v.  Pollak, 
107  Ala.  S47.  10  South.  180,  64  Am.  St  Bep. 
118;  Sparkman  t.  Swift  81  Ala.  28S,  8  South. 
100;  Stone  v.  DicfchUKm,  6  Allen,  29,  81  Am. 
Dec.  T27;  and  to  some  extent  by  Mils  v. 
Howard,  17  Vt  880.  But  the  weight  of  au- 
thority and  the  rule  In  this  state  are  that, 
in  order  tbat  there  may  be  ocmtribntlon  be- 
tween tort  feasors,  tbey  must  have  acted 
jointly,  or  be  concert  of  action.  The  ques- 
tion whether  or  not  Oe  Injured  party  Is  en- 
titled to  only  one  satlsftictlMi,  or  whether  the 
trespass  Is  sln^  does  not  determine  the 
right  to  contribution.  There  must  be  actual 
unity  of  action  betwe^i  th^  to  authorize 
contribution  among  them.  Jobe  v.  O'Brieu, 
2  Humph.  84;  Navigation  Co.  r.  Richards' 
Adm*r,  67  Pa.  142,  98  Am.  Dec.  309;  Rhea 
V.  White,  8  Head,  121;  MUler  v.  Highland 
Ditch  Co.,  87  Oal.  480,  25  Pac.  560.  22  Am. 
St  Rep.  264;  Frankenttial  v.  lingo,  16  Tex. 
Civ.  App.  229,  40  S.  W.  816;  Brewstor  v. 
OauBS,  87  Mo.  618;  Leeser  v.  Boekhoff,  88 
Mo.  App.,  loc.  dt  234;  Spalding  v.  Bank, 
78  Mo.  App.,  loc.  dt  882;  Hardware  Co.  v. 
Grocer  Co.,  64  Ma  App.,  loc  clt  6S1;  St 
Louis  V.  Conn.  Mnt  Life  Ins.  Co.,  107  Mo. 
02,  17  S.  W.  687,  28  Am.  8t  Rep.  402.  In 
Leeser  v.  Boekhoff,  88  Mo.  App.,  loc.  dt  284, 
it  was  said:  "The  evidence  required  to  prove 
a  Jotot  treqwss  Is  analogous  to  that  re- 
quired to  prove  a  conspiracy."  In  Franken- 
thal  V.  Ltogo,  16  Tex.  Civ.  App.  229.  40  S. 
W.  816,  it  was  held  that  where  three  cred- 
itors bring  separate  suits  against  the  same 
defendant  for  separate  debts,  and  sue  out  sep- 
arate write  of  attachment  which  are  levied 
at  the  same  time,  bnt  In  nwosnlTe  <a6K,  tta 
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mere  fiict  tbat  tiie  plaintiff  cre^Bton  all  bad 
Uie  aame  agent  and  attorney  in  briiving  tlie 
anlta  and  levySng  die  writs  ia  not  snffldait 
to  antborlae  contilbation  among  tliem.  In 
HlUer  T.  Hlgtiland  Ditch  Co^  87  CaL  480^ 
2B  Pac.  500,  22  Am.  St  Bep.  2S4^  It  waa 
held  tbat  "aeTeral  tort  feaaon,  not  acting  in 
concert  or  hy  unity  aC  design,  are  not  Ualde 
to  a  Joint  action  for  damages,  although  the 
conseqnencea  of  the  sereral  torts  have  united 
to  produce  an  injury  to  the  plalntlfE."  Sec- 
tion 287a  Ber.  St  1880,  proTtdes:  "Defend- 
ants in  a  Judgment  founded  on  an  action  for 
the  redress  of  a  ptlrate  wrong,  diall  be  subject 
to  amtrlhutloii,  and.all  other  conseqnences  of 
such  Judgment  in  the  same  manner  and  to  the 
same  extent  as  defendants  in  a  Judgmmt  in  an 
action  founded  on  contract"  This  proTlslon 
lias  been  upon  the  statute  laws  of  tliis  state 
ever  since  18BS  (Rer.  St  186B,  p.  64%  c  61,  i 
8),  but  It  has  nerer  been  constmad  to  warrant 
contrlbntfon  among  tort  feasors  unless  there 
was  concert  of  action  among  them.  It  was 
referred  to  In  Brewster  t.  Gauss.  87  Mo., 
loc.  dt  S19,  and  was  said  to  be  "general 
in  tta  natore."  bnt  was  held  not  to  a^lj 
to  that  case,  because  the  attaching  eredltors 
"were  In  no  vngae  sense  Joint  trospasscrsL" 
There  is  a  well-deflned  difference  between 
the  liability  of  two  or  more  tort  feasors  to 
tldtd  persons,  and  the  right  of  tort  feasors  to 
contribution  among  tbemselres.  As  to  third 
persons,  'tort  feasors  are  Jointiyand  sepa- 
rately liable^  whetiier  they  acted  in  concert 
or  independently.*'  Hubbard  t.  Bailroad 
(Mo.  Sup.)  7fi  8.  W.  1074:  Newcomb  t.  Rail- 
road (Mo.  Sup.)  68  B.  W.  866.  And  this  Is 
80  because,  where  the  acts  of  two  or  more 
pers4His  combine  to  produce  injiur  to  third 
innocent  partlea,  the  lav  will  not  attempt  to 
ascertain  Iww  moch  injury  the  act  of  ea^ 
produced,  and  to  hold  each  responsible  only 
for  his  own  wrong,  but  will  hold  aU  whose 
acts  contribute  In  whatever  degree  to  the 
Injury  for  the  whole  Injury,  whether  they 
acted  Independently  or  In  concot.  Bnt 
among  tort  feasors  tiiems^Tes  the  right  to 
contribution  depoids  upon  totally  Afferent 
considerations.  The  general  rule  has  ioag 
been  tbat  contribution  ts  not  allowed  among 
tort  feasors.  To  this,  exceptions  have  grown 
up,  the  principal  of  wbldi  is  that  when  there 
waa  no  guilty  totent  in  the  tiMrtloas  act  and 
there  was  concert  of  action,  contribution  la 
allowed.  A  failure  to  differentiate  between 
the  liability  of  tort  feasors  to  third  persons, 
and  for  contribution  among  tbemselvee,  baa 
occasioned  much  of  the  confusion  that  ap- 
pears in  some  of  tlw  adjudicated  cases.  The 
weight  of  authority,  supported  by  the  better 
reason,  and  the  rule  in  this  stote,  Is  that  the 
right  to  contribution  does  not  exist  unless 
tbeee  has  been  concert  of  action  between  the 
tort  feasors. 

In  this  suit  no  such  condition  la  prespnt 
and  therefore  tbe  Jiid@:ment  of  the  circuit 
court  denying  contribution  Is  right  and  Its 
Judgment  is  afilrmed.   All  concur. 


J0MB8  V.  HOB^. 

(Gout  «i  Appeals  at  Kkobss  City,  Mo.   Teh.  1. 
1004.) 

INSURANCB— rORBION  COHPANT— WANT  Ot  U- 
CENSB  —  HISRBPRBSBNTATION  BT  AOENT- 
PBRSONAL  UABILITT  —  INSOLVENCT— BIOHT 
TO  ATTACK  FINDING— PRBSUHFTION. 

1.  Insurance  companies  are  prohibited  icvm 
doing  btudnesa  In  MiBwari  nnless  thvj  comply 
with  certain  reqairemente,  amons  which  is  a 
deposit  with  the  insurance  cominissiona  of  t 
fund  for  the  secQrity  of  policy  holderH.  Wfaen 
the  reqairements  are  complied  with,  a  certificate 
•nthormng  the  company  to  do  bosiness  is  issued 
by  the  commissioner,  without  which,  under  Rer. 
St.  8  no  company  is  authorized  U 
do  business  in  the  state.  A  copy  of  such  cer- 
tificate is  to  be  held  by  erery  agent  or  solicitor. 
Section  8001  makes  euilty  of  s  misdemeanor 
any  agent  acting  without  first  obtaining  such 
certificate.  Held,  that  tbe  agent  <rf  «  toniri 
company  which  had  not  be«i  admitted  to  do 
business  In  the  state  was  not  personally  liable 
for  misrepresenting  to  an  applicant  that  the 
company  was  so  admitted,  thereby  Indnciog  him 
to  tain  ODt  insnxance. 

2.  An  apiKllea  who  Indsts  that  the  flndiap 
and  Judgment  be  aflSrmed  Ib  precluded  from  de- 
nying the  tmth  of  a  finding. 

8.  No  presumption  Of  the  insolTcncy  of  a  for- 
dgn  insurance  ocmipany  arises  from  the  fact 
that  it  has  not  bsen  anthorlsod  to  do  bmrinesi 
In  tbe  state. 

Appeal  from  Circuit  Court,  Cass  County; 
Wm.  L.  Jarrott  Judge. 

Action  by  H.  £.  Jones  against  W.  A.  Hero. 
Judgment  for  plaintiff,  and  defendant  iv- 

peals.  Reversed. 

C.  W.  Sloan  and  C.  W.  HIght  for  appel- 
lant R.  T.  Raltey  and  Fyke  Bros.,  Snider  ft 
Bldiardson,  for  respondent 


BB0ADDU8.  J.  Tbe  plaintiff  In  the  yesr 
1800  was  engaged  In  tbe  mercantile  budnees, 
and  owned  two  drag  stom-none  at  Gler^od 
and  the  other  at  KlngarUI^  Mo^-dnring 
which  time  defttidant  waa  en^tged  as  a  fire 
insurance  agent  at  Harriaou^le,  Mo.  On 
July  16,  1800,  the  defendant  lanwd  and  de- 
liT«^  to  the  plaintUC  a  policy  ot  Insnranee 
executed  t^^  tiie  Mercantile  Insnranee  Com- 
pany <tf  Chicago,  111.,  Inanring  plaintUTa  atoA 
of  drugs,  Hztorea,  ete.,  In  his  store  at  Kings- 
Tille.  Prior  to  this  dat^  bowem.  the  de- 
fendant had  leaned  a  poltey  of  Inaorance  oa 
plalntUTs  goods  at  Cleveland.  At  one  time 
appellant  saw  plaintiff  at  his  stMe  in  Kln^ 
Tllle,  when  it  was  arranged  that  defendant 
should  Insure  hla  goods  at  tbat  place.  He 
placed  platoturs  Insurance  In  a  oompaiqr 
which  waa  not  doing  bualnesB  In  small  town 
like  Kings  vUle,  but  the  company  canceled  the 
policy,  wb»eupon  defendant  proffered  to  In- 
sure him  In  some  good  ccmpany.  He  then 
returned  to  his  home  in  HarrlSMiTUIe,  and- 
eent  to  plaintiff  a  blank  ai^llcatlon  tor  In- 
surnnce  In  said  Mwcantile  Insurance  Com- 
pany, together  with  a  inlnted  financial  state- 
mciit.  and  also  an  appllcatiim  for  insurance 
in  the  Marshall  Town  Mutual  Insurance  Com- 
pany. In  a  letter  which  accompanied  these 
applications  he  referred  to  tlie  canceled  pol- 
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icy,  and  stated  tbat  ha  ireold  keep  on  and 
set  plaintlfC  In  a  good  company,  and  that  botb 
tbe  companlet  to  which  arollcatlonB  were  In- 
closed were  good  companies.  The  plaintiff 
algned  the  ajqtUcatlini  to  the  Mercantile  In- 
surance Company  dated  July  18, 1900.  Upon 
rece^^t  of  this  signed  qipUcatlon  from  plain- 
tlff*  the  defendant  Inserted  in  it  a  descrlptiMi 
ot  the  property,  which  plaintiff  had  omit- 
ted, and  also  filled  out  and  signed  the  blank 
on  the  back  of  the  application  designated 
"AgNifs  Snirey."  On  the  following  day  he 
wrote  to  agraits  at  the  Insnranoe  company  at 
Chicago  the  following  letter:  "Oentlemen: 
Please  find  Inclosed  application  for  $1^00  to* 
■nrance  on  drag  stock  of  H.  B.  Jones,  Klngs- 
Tllle,  Ma  Ptemlom  |27.  Please  issne  this 
policy  and  get  It  to  me  by  retam'  malL  The 
company  I  represent  kick  some  en  country 
stores,  consequently  If  I  can  arrange  with 
yon  I  will  give  yon  a  good  strli^E  of  bnstnesB. 
Hare  yoo  arranged  with  the  state  so  that  I 
can  Issue  polldes  "here,  and  send  report  of 
same  to  yon?  If  yon  can  do  this  I  can  glra 
yaa  a  good  rolmne  ot  good  business.  I  have  a 
fine  terrttory  and  my  bnslness  will  ran  98,000 
per  year  in  premiums.  Think  hard  on  this,  as 
I  can  and  will  do  yon  good  if  you  will  place  me 
in  positlMi  to  do  80.  0«t  this  policy  to  me  and 
be  sore  to  get  all  matters  as  I  have  them 
here.  Tonr  part  of  the  cash  will  come 
promptly.  Awaiting  yonr  farorable  reply,  I 
am,  Tery  tmly,"  etc  The  erldence  don  not 
■how  that  the  company  made  answer  to  tba 
writer's  toqalry  whethor  ft  had  arranged  to 
do  bnslneBs  In  tbe  stato.  However,  tbe  de- 
fendant received  fbe  policy  Issued  by  the 
company,  and  on  the  nth  day  of  July  he 
mailed  it  to  the  platotlfl,  with  the  ftillowing 
letter:  "Bfr.  H.  SL  Jones,  KiivsrlUe^  Mo.— 
I>ear  Sir:  Please  find  enclosed  Insurance  pol- 
icy Na  11.168,  MsnantUe-of  OUeaco,  lU. 
This  Is  a  ^t-edge  company  as  yoa  will  see 
trom  their  statement  «tcloeedt  the  only  rea- 
son I  did  not  put  this  to  this  company  at 
first  was  I  wanted  to  write  tbe  policy  my- 
self, but  I  baTe  now  arranged  matters  so  It 
la  Just  the  sam^  and  you  hare  as  good  insar- 
anos  as  anybody  to  EtogBTilI&  I  have  to  pay 
tbeae  petals  spot  cssb  so  plesse  enclose  ttie 
premium,  (27,  to  the  return  envelope^  and 
everythtog  la  O.  K.  If  yon  should  hsTe  a 
loofl  wire  the  company  at  their  expense  and 
write  me.  I  will  see  tbat  yoa  luiTe  prompt 
sezTlce  of  adjnstar,  and  that  you  get  a  fhlr, 
■qnare  settlement,**  ete.  The  platotiff  paid 
the  premium,  which  defendant,  after  deduct- 
ing Us  commission,  torwarded  to  the  Insur- 
ance conynny.  Subsequently  platotlff's  prop- 
erty was  destroyed  by  fire.  The  company 
tailed  to  pay  his  toss,  and  he  then  sscertalned 
that  It  was  not  autiundsed  to  do  bustoess  to 
the  state.  Before  the  evidence  was  heard, 
the  court  wu  asked  to  make  a  finding  of 
facts.  Amongst  other  things,  tbe  finding 
was  that  defmtfant  was  acting  as  agent  for 
the  Mercantile  Insivance  Oompany;  that  the 
Insurance  was  obtained  upon  the  rspresoita- 


tlMis  of  defoidant  that  said  oompany  was 
financially  good  and  responsible;  tbat  plato- 
tlff,  at  the  time  he  received  the  policy,  did  not 
know  that  the  c«npany  was  not  authorised 
to  do  business  to  the  state;  that  defendant 
bad  such  knowledge;  tbat  it  was  not  shown 
tbnt  said  company  was  insolvoit  at  the  date 
of  tbe  poller;  and  tiiat  It  was  not  shown 
that  it  had  any  property  to  this  state.  The 
platotUf,  to  his  petition,  relies  for  recovery 
on  the  ground  of  the  ropresentatlons  of  de- 
fendant the  inducement  for  his  acceptance 
of  the  policy  that  the  con^any  was  "flnan- 
dally  good  and  reqiionslble";  that  at  the 
time  of  tbe  issue  of  said  policy  tb»  Insurance 
company  was  insolvent  and  tbat  It  Is  stUI 
tosolvoit;  that  d^endant  knew  at  tbe  time 
of  said  tosolvoiqr.  of  which  platotiff  was  ig- 
norant; and  that  platotiff  did  not  know  that 
said  company  was  unauthorised  to  do  busi- 
ness to  this  state.  The  finding  was  for  plaln- 
tlfl.  At  the  begtontog  ot  the  trial,  defendant 
ol^ected  to  the  sdmisslon  of  any  evidence  on 
tite  ground  that  the  petl^n  did  not  stato  a 
cause  of  action. 

The  statnte  pnrfilblta  insumnce  companies 
from  d(dng  buiOness  to  this  stato  unless  thvy 
comply  witti  cwtato  <tf  ito  provlsloni^  among 
which  Is  one  requiring  Ihem  to  d^mslt  with 
the  Insurance  Oomm1ssl<mer  a  fund  to  be 
held  him  as  security  tor  the  benefit  of 
policy  holders.  When  this  Is  done,  and  oth- 
«r  leqalremento  of  the  statote  are  compiled 
with,  the  commissioner  Issues  a  eertlflcate 
anthoristog  tbe  company  to  do  insurance 
bustoess  to  this  stat&  By  section  T989,  Hev. 
St  1890,  no  insurance  company  is  authorised 
to  do  business  to  Oie  state  wlUiout  such  txx- 
tlflcate,  a  copy  of  which  shall  be  held  by 
every  ag«it  or  solicitor  of  such  company  to 
the  state.  Section  8001  provides  that  any 
persfHi  who  shall  act  sa  such  agent  vr  so- 
licitor without  first  having  obtatoed  from 
the  SnperlntHident  of  Insurance  a  certifi- 
cate as  required  by  said  secttoa  7080  shsll 
be  gullfy  at  s  misdemeanor,  and  on  ctmvlc- 
tlon  shall  be  fined  not  less  than  flO  nor  more 
tluin  f  100^  or  Imprlscmed  to  the  county  or 
dty  Jail  not  leas  tiua  10  days  nor  more 
than  6  months,  w  by  both  such  fine  and  im- 
prisonment It  is  contended  by  defendant 
that  where  a  statnte  creates  a  duty,  and  im- 
poses a  penalty  for  failure  to  perform  it  tbe 
penalty  so  prescribed  Is  exclusive.  In  TTt- 
ley  T.  HIU,  165  Ma  282,  S6  S.  W.  lOOl,  40  Lw 
B.  A.  828,  78  Am.  St  R^.  660;  the  court  so 
held.  That  was  an  action  by  a  depositor 
against  the  directors  of  the  bank  tor  deceit 
charging  that  plaintiff  was  induced  to  make 
such  depo^  by  reason  of  false  and  fraudn- 
lent  representations  tbat  the  bank  was  wol- 
v«Dt;  snch  representattons  consisting  of  re- 
ports made  to  the  Secretary  of  State  as  re- 
quired by  section  2762,  Bev.  St  1880.  That 
case  and  the  one  under  consldentlcai  hm 
are  dmllar  to  princ^l&  This  is  what  ml^t 
be  called  an  action  of  deceit;  tbe  mlsr^re- 
sentatlon  conslsttog  to  the  tact  that  defend- 
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ant  stated  be  would  procure  plain tUT  Incur- 
ance  In  a  good  ctnnpany,  wbercaa  be  pro- 
cared  him  Insurance  In  a  companj  tliat  wma 
not  authorized  to  do  tnnlness  in  the  state. 
In  the  Utley  Case  the  court  dted  nuui7  au- 
thorities to  support  the  holding,  amons 
which  was  that  of  Wells  t.  Snpeirlsors,  102 
U.  8.  820,  26  L.  Bd.  122,  and  aooted  the  fol- 
lowing language:  "When  a  law  Imposes  a 
punisbmait  which  acta  upon  the  offender 
alone,  and  not  as  a  reparation  to  the  party 
injnred,  and  where  it  la  entirely  wlttdn  Uie 
discretion  of  the  lawgiver,  It  will  not  tw 
presumed  Uiat  he  Intended  that  it  should  ex- 
tend further  than  is  expressed."  The  stat- 
ute regulating  iiuuraDce,  like  that  in  rela- 
tion to  hanks,  Imptwes  a  penalty  upon  the 
agent  for  a  Tlolatton  of  its  provisions,  and 
not  as  a  reparation  to  the  party  Injured. 
The  plaintiff  has  dted  decisions  of  the  conrtB 
of  other  states  to  the  dfect  ttiat  the  r^re- 
sentations  of  defoidant  that  he  would  pro- 
cure for  him  a  good  policy  imported  that  ft 
should  be  the  policy  of  a  company  that  was 
authorised  to  do  biulnesB  in  this  state,  and 
that  the  Mercantile  Insurance  Oompany,  not 
being  so  authorized,  ms,  as  a  matter  of  law, 
insolvent  Such  was  tile  bidding  in  Landusky 
Belme  (Sup.)  80  N.  T.  Bupp.  286.  And  It 
was  further  held  In  said  ease  tiiat  ttie  policy 
Itself  was  Invalid,  nie  law  is  different  In  tbat 
respect  In  this  state.  Our  courts  bold  that  such 
policies  sre  not  invalid.  See  Ins.  Oo.  v.  R.  Co., 
149  Mo.  100, 60  B.  W.  281.  Flalntlfl  also  dtee 
the  case  of  McCutcbeon  t.  Blvers,  68  Mo.  122, 
In  which  an  agent  had  reodved  a  premium 
for  a  policy  from  an  insurance  company 
whose  autiwrlty  to  do  business  In  the  state 
had  been  revoked.  The  court  bdd  tliat  tiio 
party  paying  the  premium  could  reeorer 
from  the  agent  If  said  case  Is  to  be  con* 
sidered  as  having  any  bearing  here,  it  Is  cer* 
talnly  In  conflict  with  the  Utley  Case,  su- 
pra. The  opinion  is  aliort— only  a  tew  Ones 
—and  no  reason  whatever  Is  given  tor  the 
holding.  Whatever  may  be  ito  dfect  we 
are  bound  ■  to  follow  the  latw  case.  It 
Qierefore  necessarily  follows  from  what  has 
been  said  that  the  represents tion  relied  on, 
Uion^  none  was  in  fact  made^  that  the  de* 
fendant  would  procure  plaintiff  Insurance  in 
a  company  doing  business  In  the  atat^ 
would  not  raider  defendant  liable  in  this 
action.  The  burdoi  was  thmtore  upon  the 
plaintiff  to  prove  the  insolvency  of  aaid 
company.  This  be  claims  that  be  did.  The 
representation  of  the  defendant  was  tanta- 
mount to  saying  that  he  would  procure 
plaintiff  a  policy  in  a  company  that  was  sot- 
vent  The  plaintiff  Inslsta  that  he  estA- 
llshed  by  evidence  that  said  Mercantile  In- 
snrance  Company  was  insolvent  at  the  time 
the  policy  was  issued.  But  the  <UfflcnIty  Is 
that  the  court  tound  that  be  telled  to  prove 
sDcta  fact  The  plaintiff  made  no  exe^itlon 
to  such  finding,  and  lias  taJno  no  appeal 
therefrom.  On  the  contrary,  be  Is  here  In- 
slating  that  the  finding  and  judgment  be  af- 


firmed. As  he  invokes  tbe  *w^^"g,  he  b 
precluded  from  denying  Its  troth  In  any  re- 
spect Besides,  there  was  evidence  tendlDg 
to  support  it  As  the  defendant  Incurred  ao 
liability  othw  than  the  penalty  Imposed  bj 
the  statute  fcnr  insuring  plalntlfrB  property 
in  a  company  not  anthorlsed  to  do  business 
to  the  state;  and  as  there  is  no  presmnpdoD 
of  Insolvency  because  said  C(Hnpany  was  not 
so  authorized  to  do  business,  and  a  flndtai; 
against  plalndff  as  to  such  Insolvency,  ttw 
plaintiff  was  not  entitled  to  reeorer  on  asy 
theory  of  the  case. 

As  the  questions  dedded  are  concIuslTe 
of  the  case,  ws  deem  It  uiq^rofltable  fo  paa 
upon  other  questions  raised  by  the  defend- 
ant. 

For  the  reasons  given,  the  canae  Is  it> 
versed.  All  concur. 


BTATB  V.  BBAN. 
(Oooft  ef  Appeals  at  St  ImSm,  Ko.   FMl  I 
1901.) 

ABANDOmiBNT  OF  WIPK-WIFB'fl  OOMPnCII- 

or  AS  WITNESS— INFOBHATION  BASED 
ON  WIFB^  AFFIDAVIT. 

1.  A  wife  is  a  competent  witness  against  her 
husband  in  a  prossentlon  for  abaadcMment,  asd 
hence  competent  to  make  an  aflldaTlt  pone- 
ant  to  Rev.  St  i866,  I  2177*  la  Mopgan  of  ths 

Information. 

Appeal  from  Circuit  Ooatt;  Dent  Oonntr< 
li.  B.  Woodslde,  Judge. 

James  Bean  was  convletod  <tf  abandtui- 
ment  of  his  wife,  and  he  appeals.  Afflimwl. 

J.  J.  Cope;  for  appellant  A.  J.  ArUmr 
and  O.  W.  Hodges,  for  the  State. 

BLAND,  P.  3.  Baaed  on  flie  affldavlt  «f 
tlie  wife  of  tbe  defendant,  an  inftnmatioB 
charging  him  wltb  wife  abandonment  wu 
filed  In  the  drcntt  court,  and  chiefly  on  ber 
tcsttmony  he  was  convicted,  me  eontea- 
tlon  of  the  appellant  In  the  trial  court  wmi, 
and  Is  here,  that  the  wifo  is  not  a  eompe- 
tent  witness  against  ber  husband,  and  for 
tUB  reason  Is  not  sndi  a  person  as  Is  a» 
tboriscil  to  make  an  affidavit  as  a  basis  for 
filing  an  Information  as  provided  by  aectloo 
3477,  Bev.  Bt  1809.  Neither  the  Irasband 
nor  wife  are,  at  common  law,  competent 
witnesses  for  or  against  each  other  in  a 
dvU  or  CTiminal  cause  In  niiteh  tte  oflier 
Is  a  party.  1  Oreraleai;  Bvidotee,  |  8S( 
(Lswla*  Bd.);  Wharton.  Orlm.  BlvU.  8Wi 
Thwe  are  exceptiona  to  this  rule,  allowed 
frtHn  necessity  of  tbe  case.  The  prtndptl 
one  is  that  In  all  easea  oC  penonal  Injmiei  ■ 
or  violence  committed  by  tbe  husband  or 
wite  against  each  other  tbe  injured  party  !■ 
a  competent  witness  agatost  the  otber.  1 
Greenleaf,  Bvldcoice,  |  S43;  Wharton,  Grim. 
BvM.  I  898;  Btato  t.  Bc^  2T  Ajbl  Doc:  Sn, 
and  attended  notob  irtieve  the  antbortties  an 
oolleeted;  State  v.  WIHU,  118  Mo.  486.  81  8. 
W.  lOOS;  Bassett  T.  Unltod  States,  187  U. 
B.  490;  11  Sup.  Ot  10^  84  U  Bd.  768;  OoC- 
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ton  T.  Btate.  62  Ala.  12;  State  t.  BurUn- 
Same,  146  Mo.  207,  48  S.  W.  72;  State  v. 
Kodat,  ISS  Mo.  126,  &9  8.  W.  78,  51  L.  R.  A. 
509,  81  Am.  St  Bep.  292.  Anotber  exception 
to  the  rale  1b  to  penult  the  wife  to  testify 
aealnst  tbe  husband  wheneTer  she  U  the 
particular  Individual  directly  Injured  bj  the 
crime  committed  by  her  husband,  and  the 
facta  are  peculiarly  within  her  knowledge, 
and  impossible  or  difficult  of  proof  by  any 
'witness  other  than  the  wife.  In  State  t. 
Newbeny*  48  Mo.  429,  this  exception  to  tlie 
rule  was  recognized,  and  the  wife  held  to  be 
a  competent  witness  against  her  husband, 
and  competent  to  make  an  affidavit  to  the 
Information  charging  him  with  the  offense 
of  wife  abandonment  (tlie  Identical  crime 
charged  here).  The  exception  to  the  rule 
was  applied  In  a  dvll  case  by  the  Kansas 
City  Conrt  of  Appeals  in  the  case  of  Maget 
T.  Maget,  65  Mo.  App.  6. 

It  follows  that  the  Judgment  should  be  af- 
flnned,  and  it  is  so  ordered. 

BEXBUBN  and  QOODB,  JJ.,  amcur. 


ffTATB  sx  kL  DIKB  t.  KINOSBUBT  at  aL 
(Conrt  of  Appeals  at  Kansas  CHty,  Ifo.  Feb.  1, 
1904.) 

INTOXICATINa  ZilQUORS  —  DRAMSHOPS  —  LI- 
CENSEa  —  APPUCATION  —  CONSENT  OF  CITI- 
ZEN S—TAXP  AT  SRS-HBRCHANTS . 

1.  Sev.  St  1889,  c  129.  reqaires  merchants 
to  be  licensed.  Section  8642  provides  that  mer- 
chants shall  pay  au  ad  Talorem  tax  on  goods  on 
banc  between  the  first  Monday  in  March  and 
the  first  Monday  in  June.  Fayette  City  Ordi- 
nance, 8  8,  provides  that  such  ad  valorem  tax 
Fbflll  be  ascertained  from  sworn  statements 
filed  in  the  office  of  the  clerk  ot  the  county 
court,  and  Rev.  St.  1899,  |  8546,  requires  each 
merchant  to  furnish  such  statements.  Bdd,  that 
merchants  doing  business  In  the  city  of  Payette 
in  a  block  In  which  relator  aj^Iied  for  a  li- 
i-onse  to  sell  Intoxicating  liquors  were  "as- 
st'HBpd  taxpaying  "citizens,''^  wltnin  section  2993, 
r^Hiuiring  that  a  petition  for  a  dramshop  license 
shall  be  subscribed  by  two4hirds  of  such  as- 
sessed taxpaylng  dtixens. 

Mandamns  by  the  state,  on  the  relation  of 
W.  G.  Dike,  agalnat  John  A.  Kingsbury  and 
others,  to  compel  the  Issuance  of  a  liquor 
license.  Writ  denied. 

O.  S.  Barton,  for  plaintiff.  B.  M.  Bagby, 
for  defendanta, 

BROADDUS.  J.  The  relator  applied  to  tbe 
county  court  of  Howard  county  during  the 
November  term,  1903,  thereof,  for  a  license  to 
keep  a  dramshop  In  what  Is  knovrn  as  the 
"Opera  House  Block"  In  Payette,  a  city  of 
the  fourth  class.  It  Is  admitted  that  he  is  a 
proper  person  to  receive  a  dramshop  license, 
and  that  he  has  complied  with  the  law,  pro- 
vided his  petition  Is  subscribed  to  by  the 
names  of  two-thirds  of  tbe  assessed  taxpay- 
lng cltizeus  and  guardians  of  minors  owning 
real  estate  In  said  block,  as  shown  by  the 
laat  previous  annual  assessment  and  TOte  of 
78  S. W.— 41 


tbe  city,  as  required  by  section  2993,  Rev. 
St  1899,  und^  which  be  made  bis  applica- 
tion. The  petition  Is  signed  by  the  names  of 
15  admittedly  qualified  signers.  Seven  admit- 
tedly qualified  BignerB  did  not  sign  the  peti- 
tion. Tbe  defendants,  composing  the  county 
court,  not  only  counted  the  aeven  mentioned, 
but  also  counted  W.  A.  Hancock  and  J.  B. 
Campbell  as  qualified  signers,  and  refused 
petitioner  a  license  on  the  ground  that  he  did 
not  have  the  requisite  two-thirds  qualified 
signers  as  provided  by  tbe  statute.  It  Is 
agreed  that,  if  tbe  two  persons  mentioned 
were  improperly  counted,  then  tbe  county 
court  should  have  Issued  to  petitioner  a  li- 
cense; oth^^se,  the  action  of  tbe  court  was 
proper.  It  is  conceded  that  the  said  Hancock 
and  Campbell  own  a  stock  ot  merchandise 
In  said  block,  and  tbeir  names  appear  upon 
tbe  merchants*  tax  book  of  the  dty  of  Pay- 
ette, made  from  statements  filed  on  the  first 
Monday  In  June.  1903,  for  the  highest  amount 
of  goods  on  band  between  the  first  Monday  In 
March  and  the  first  Monday  In  June,  1903. 
but  their  names  do  not  appear  in  statements 
filed  on  the  first  Monday  of  June,  1902;  and 
that  the  merchants*  tax  book  of  the  dty  Is 
made  from  a  certified  copy  of  tbe  lists  ob- 
tained from  tbe  county  clerk  after  such  lists 
had  been  filed  with  tbe  county  treasurer  and 
iwssed  upon  by  tbe  county  board  of  equali- 
zation. The  relator  contends  that  the  said 
Hancock  and  Campbell  were  not  assessed 
taxpayers.  Chapter  129,  Rev.  St  1899,  pro- 
vides that  merchants  shall  be  licensed,  and 
prohibits  them  from  Aoing  business  as  sucb 
until  they  have  obtained  a  license  therefor, 
and  In  order  to  obtain  such  license  they  must 
give  bond  with  approved  security  for  the 
payment  on  the  1st  day  of  November  next 
thereafter,  to  the  collector  of  the  county,  of 
all  taxes  which  may  then  be  doe  from  them 
for  the  12  months  ending  on  the  Ist  day  of 
November  next  upon  bis  license  as  sucb  mer- 
chant Section  8542  provides  that  merchants 
shall  pay  an  ad  valorem  tax  equal  to  that 
which  Is  levied  upon  real  estate  on  the  high- 
est amount  of  all  goods  which  they  may 
have  on  hand  at  any  time  between  the  first 
Monday  In  March  and  the  first  Monday  in 
June  In  eacb  year.  The  ordinances  of  the 
city  have  a  similar  provision.  Section  8 
thereof  provides  that  "the  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real  es- 
tate on  the  amount  of  goods  on  which  mer- 
chants shall  be  required  to  pay  shall  be  as- 
certained from  the  sworn  statements  filed 
In  the  office  of  the  clerk  of  the  county  court 
of  Howard  county."  And  It  is  made  tbe 
duty  of  tbe  dty  clerk  "to  procure  a  list  of 
all  the  names  of  the  merchants  of  tbe  city 
from  said  clerk  together  with  the  amount  of 
tbe  stock  as  shown  by  the  statements  and 
enter  tbe  same  on  a  merchants'  tax  book 
and  extend  the  same  upon  the  calculation  as 
shown  by  bis  statement  at  the  rate  per  cent 
fixed  by  the  board  of  aldermen  on  real  and 
personal  property."   Section  8546  of  tbe  ■ta^ 
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utes  requires  eacb  merchant  on  the  first  Mon- 
day of  June  of  each  year,  as  stated,  to  fur- 
nish to  the  assessor  of  the  county  a  state- 
ment of  the  highest  amount  of  merchandise 
he  may  have  had  on  hand  at  any  one  time 
between  the  first  Monday  of  March  and  the 
flrst  Monday  of  June  next  preceding,  which 
statement  the  assessor  Is  required  to  enter 
In  a  book  kept  for  the  piirposei  and  that 
said  book  shall  be  returned  by  the  assessor 
to  the  county  board  of  equalization  on  the 
first  Monday  In  September  In  each  year  for 
the  purpose  of  equalizing  tbe  valuation  of 
merchants'  statements.  Section  8M2  fixes 
the  rate  of  taxation  as  equal  to  that  which 
Is  levied  upon  real  estate.  Thus  we  see 
merchants  are  assessed,  tbelr  assessments 
are  equalized,  and  their  taxes  are  levied. 
&nd  that  Is  not  all,  for.  In  order  to  do  busi- 
ness as  such  merchants,  they  are  required 
to  give  bond  to  pay  tbe  taxes.  It  Is  true 
that  the  method  pursued  In  the  assessment 
of  their  goods  and  tbe  levying  of  their  taxes 
Is  different  from  that  pursued  in  the  imposi- 
tion of  taxation  upon  other  property,  but  the 
result  la  tbe  same.  In  tbe  present  case,  un- 
der an  ordinance  of  the  city,  tbe  city  clerk 
procured  from  tbe  office  of  the  county  clerk 
the  sworn  statements  of  merchants  on  file 
in  his  office  entered  there  on  a  merchants* 
taxbook  and  extended  tbe  same  upon  a  cal- 
culation as  shown  by  bis  statement  of  the 
rate  per  cent,  fixed  by  the  boavA  of  alder- 
men on  real  and  personal  property.  And  the 
assessment  so  made  was  tbe  last  previous 
annual  assessment,  so  it  seems,  that  they 
were  in  any  sense  of  tbe  term  assessed  tax- 
payers within  the  meaning  of  section  2993, 
Her.  SL  1809.  And  tbe  fact  that  merchants' 
license  date  from  tbe  1st  day  of  June  of  each 
year  and  continue  for  12  months,  and  that 
tbe  taxes  are  not  paid  until  tbe  next  year, 
cannot  affect  tbe  question  of  assessment. 
Tbe  assessments  are  made  In  September  of 
each  year,  at  which  time  the  assessed  l>e- 
come  taxpayers  within  the  meaning  of  the 
law.  It  seems  plain  that  said  Hancock  and 
Campbell  were  assessed  taxpayers  at  tbe 
date  of  petitioner's  application  as  shown  by 
the  last  previous  assessment.  Therefore, 
counting  them  with  the  seven  admitted  to  be 
qualified  signers,  the  petitioner  did  not  have 
tbe  required  two-thirds  qualiQed  signers  as 
required  by  the  statute. 
Peremptory  writ  denied.  All  concur. 


HATTISON  V.  HOOBERRT. 

(Oonrt  of  Appeals  at  SL  Loais,  Mo.    Feb.  2, 
1904.) 

VAILURB  OB  REFUBAL  TO  RETURN  BORROWm 
TVHKAT— RIGHT  TO  RBPLEVT  FROM 
BORROWER'S  CROP. 

1.  Defendant  having  borrowed  wheat  from 
plaintiff,  and  agreed  to  repay  the  same  amount 
when  he  threnhed.  plaiDttff,  on  defonilnnt's  fail- 
ure or  refusal  to  do  so.  could  not  reiilevy  such 
amount  from  defendant's  crop,  no  wheat  haT^ 


lug  been  set  aiwrt  for  him,  uot  anrthtaic  doot 
showing  au  intention  to  tranafw  tlua  to  plain- 
tiff to  any  part  of  the  crop. 

Appeal  from  Circuit  Oour^  TezaB  Oounty: 
I*  B.  Woodslde,  Judge. 

Action  by  S.  W.  Mattlson  against  Dan 
Hooberry.  From  a  Judgment  for  plnintiS, 
defendant  appeals.  Reversed,  and  Judgment 
entered  for  defendant. 

Lamar.  Barton  ft  lAinar,  for  appellant 
Olark  Doolej,  tat  revondent. 

GOODE,  J.  This  Is  an  acUon  of  replevin 
for  16  bushels  of  wheat.  The  bill  of  excep- 
tions recites  as  follows:  "Now,  at  tills  day. 
this  cause  coming  on  to  be  heard,  and  both 
parties,  plaintiff  and  defendant,  appearing 
and  announcing  ready  for  trial,  the  plaintiff, 
to  sustain  the  Issues  on  his  piurt,  introduced 
evidence  tending  to  prove  the  following  fact^. 
to  wit:  That  idalntlfC  and  defendant  are 
neighboring  farmers  in  Texas  county,  Mis- 
souri; that  each.  In  the  year  1902.  raised, 
harvested,  and  threshed  a  wheat  crop  on  bU 
respective  farm;  that  plalntUf  threalied  bis 
crop  of  wheat  flrst;  that  at  or  about  tbe 
time  plaintiff  threshed  his  wheat  crop  defend- 
ant borrowed  sixteen  bushels  thereof  for  con- 
sumption, and  actually  consumed  the  same: 
tbat  at  tbe  time  of  said  Irorrowlng,  he  agreed 
to  pay  plaintiff  sixteen  bushels  of  wheat 
out  of  bis  wheat  cn^t,  then  grown  and  cut 
upon  his  farm;  tbat  a  short  time  thoeafter 
tbe  defendant  threshed  his  wheat,  bat  failed 
and  refused  to  pay  plaintiff  the  atxteen  bush- 
els thereof  so  borrowed  as  aforesaid;  that 
thereupon  this  action  was  brought,  tbe  writ 
Issued  and  served  by  taking  sixteen  busbeU 
from  a  bin  of  wheat  on  tbe  farm  of  de- 
I  fendant,  containing  more  than  tbat  amount, 
all  of  which  said  wheat  In  said  bin  was  a 
part  of  the  crop  grown  on  defendant's  said 
farm  in  tbe  year  1902.  At  tbe  close  of 
the  evidence  the  defendant  requested  the 
court  to  give  the  following  Instruction,  to 
wit:  'The  court  Instructs  tbe  Jury  tbat  mi- 
der  the  evidence  they  must  find  the  issues 
i  for  the  defendant.'  Which  said  instruction 
i  the  court  refused,  to  whicb  action  of  tbe 
i  court  In  refusing  said  Instruction  to  the 
I  Jury  the  defendant,  by  Its  counsel.  In  open 
court  objected  and  excepted  at  tbe  time, 
whereupon  the  court,  of  Its  own  motion, 
gave  the  following  instruction,  to  wit:  Ttie 
court  Instructs  the  Jury  that  If  yon  believe 
and  find  from  the  evidence  that  the  defend- 
ant borrowed  of  plaintiff  sixteen  bushels  of 
wheat,  and  agreed  to  return  the  same  out  of 
his  wheat  crop  then  grown  and  cut  as  soon 
as  tbe  same  was  threshed,  and  If  yon  fur- 
ther believe  and  find  from  tbe  evidence,  that 
when  he  threshed  the  said  wheat,  be  dfal  not 
return  the  same,  you  wUI  find  tbe  Issnes  for 
the  plaintiff.'  To  which  action  of  tbe  coait 
In  giving  said  Instruction  to  the  Jury  In  fa- 
vor of  the  plaintiff  the  defendant,  by  its 
counsel.  In  open  court  objected  and  excepted 
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at  tb«  time.  This  was  the  onJy  Instmctton 
'glreiL"  Replevin  Is  a  possessory  remedy, 
and  for  the  plaintiff  to  be  entitled  to  the  poa* 
seasion  of  16  bushels  of  wheat  which  wera 
m  the  defendant's  possession  it  was  neces- 
sary for  the  former  to  show  some  j^t^erty, 
general  or  special.  In  the  wheat  He  showed 
notbing  of  the  Und,  bat  only  tbat  defend- 
ant had  borrowed  16  bushels  of  wheat  from 
him,  and  had  agreed  to  repay  him  by  Aellr- 
erlng  to  him  that  many  bnshds  of  defend- 
ant's wheat  when  the  latter  threshed  his 
cropL  Obvlonaly,  there  bad  been  no  wheat 
■et  apart  f»m  ttie  defendantTs  crop  for  the 
plaintiff,  nor  anything  done  which  showed 
An  intentlcm  to  transfer  the  title  to  any  part 
of  the  crop  to  the  plaintiff.  In  what  way, 
we  ask.  was  the  ownership  of  the  replevied 
wtieat  Tested  in  the  plaintiff  T  Defmdant 
■Imply  broke  Us  promise  to  repay  the  plaln- 
Hfl,  and  the  latter  conld  no  more  replevy 
iinidentlfled  wheat  than  be  could  nnldentt 
fled  money  to  reimburse  himself  for  money 
he  had  lent  Schnabel  t.  Thomas,  98  Ma 
App.  197,  71  8.  W.  1076.  As  the  defendant 
has  filed  In  this  court  a  stipulation  renoun- 
cing any  daim  for  damages  for  Ihe  wron^ 
ful  taking  of  his  wheat  or  to  have  It  returned, 
the  Judgment  will  be  reversed,  and  Judg- 
ment entered  hen  for  the  d^endant  It  Is 
so  ordered. 

BLAND.  F.      and  SEYBUBN,  J*,  concur. 


ffFATB  V.  MtLLBB. 

(Ooort  «t  Appeals  at  St.  Louis,  Mo.   Fab.  3, 

1004.) 

ENTOXICATINO  LIQUORS— SALB  WITHOUT  U- 
CBN8B— WIME  GROWER— HAMUFAO- 
TDRB  ON  PRBMlSSa. 

1.  Rer.  St  1889,  i  8014,  provides  that  wine 
mav  be  sold  In  any  quantity  sot  less  than  ten 
galloDs  by  a  person  holding  a  license,  and 
that  liqnor  may  be  sold  in  guantltica  not  less 
than  one  gallon  at  the  place  where  made,  bat 
not  drunk  mi  the  wemlsea.  BM*  that  one  who 
sold  in  qnaDtities  less  than  a  nillon  wine  made 
on  his  own  wemlses,  bnt  only  in  part  from 
jcmpea  grown  oy  him,  was  subject  to  these  pro- 
visions, and  not  protected  as  a  "wine  grower" 
by  section  3015,  which.  In  giving  such  a  person 
toe  right  to  sell  wine  of  his  own  production  In 
any  Quantity  on  his  own  premises,  means  one 
who  maQnfactm«s  wine  from  grapes  grown  on 
his  own  premises. 

Appeal  from  Orlmlnal  Oourt  Greene  Coun- 
ty; J.  J.  Gideon,  Judge. 

Jacob  MUIer  was  convicted  of  s^ing  wine 
without  a  license,  and  he  appeals.  Affirmed. 

O.  D.  Claxk  and  P.  T.  Alloi,  for  appellant 
A.  B.  Lovan,  for  the  State. 
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GOODB.  J.  The  defendant  was  convicted 
of  the  offense  of  selling  Intoxicating  lli|tiur 
In  less  quantl^  than  one  gallon,  without  huv- 
lug  a  Ucense  as  provided  by  the  statntm. 
The  case  was  submitted  to  the  court  on  the 
following  agreed  statement  of  facts:  "That 
the  defendant  Jacob  B.  Miller,  now  lives  at 
1028  West  Elm  street  !n  the  city  of  Spring- 
field. Greene  county,  Missouri;  that  he  baa 
lived  at  this  place  for  the  past  several  years; 
that  the  lot  on  whl<>b  be  lives  la  60  by  140 
feet;  ttiat  he  has  growing  on  said  lot  16 
grape  vines;  that  during  the  past  year  he 
has  manufactured  100  gallons  of  wine;  ttiat 
this  wine  Is  manufactured  by  the  defendant 
at  the  above  place,  and  In  the  manafactur- 
Ing  of  It  he  used  some  grapes  raised  on  the 
said  16  Tines,  and  grapes  bought  by  the  de- 
fendant from  other  parties,  who  raised  them 
in  Greme  county;  that  some  of  this  wine 
has  an  («ange  fiavor,  made  so  by  the  defend- 
ant putting  In  the  wine  omnge  peelings;  that 
some  of  it  has  a  lemon  fiavor.  and  made  so  by 
putting  in  the  wine  lemon  peelings;  that 
out  of  this  wine  so  manufactured  by  the  de- 
fendant, he  (the  defendant},  on  the  26th  day 
of  November.  1001,  at  the  county  of  Greene 
and  state  of  Missouri,  at  said  No.  1028  West 
Bkn  street  In  the  city  of  Springfield,  it  be- 
ing the  place  where  said  wine  was  made,  did 
sell  said  wine  In  less  quantity  than  one  gal- 
lon, to  wit  one  quart  of  wine,  to  one  D.  W. 
Baker.  It  is  further  admitted  that  the  said 
Jacob  B.  Miller  did  not  at  any  time  have 
a  dramshop  license.  It  Is  further  agreed 
that  said  wine  was  gauged  by  the  United 
States  gauger,  and  was  found  to  contain  2 
per  cent  alcohol."  The  point  made  against 
the  conviction  Is  that  under  the  agreed  state- 
ment of  facts  it  appears  the  defendant  was  a 
wine  grower;  that  the  wine  sold  was  of  his 
own  production,  and  he  was  privileged  to  sell 
it  imder  section  301S  of  the  Revised  Stat- 
utes of  1809.  That  statute  gave  the  de- 
fendnnt  the  right  to  sell  wine  of  his  own  pro- 
duction In  any  quantity  on  his  own  premises. 
But  the  agrefid  statement  of  facts  tends  to 
prove  that  the  wine  he  sold  was  not  of  his 
own  production:  that  Is,  pressed  from  grapes 
grown  on  his  own  premises.  The  agreed 
fiiets  are  that  he  bad  16  grape  vines,  and 
manufactured  100  gallons  of  wine  last  year; 
that  be  used  some  grapes  grown  on  the  16 
vines,  and  other  grapes  bought  from  other 
parties  in  Greene  coimty.  Certainly,  it  Is 
a  legitimate  conclusion  from  those  facts  that 
he  was  not  a  wine  groww  in  the  sense  of 
the  statute,  if  the  statute  means  by  that 
designation  a  person  who  manufactures  wine 
from  grapea  grown  on  his  own  premises;  and 
we  ttiink  it  does.  That  view  corresponds 
with  the  definition  of  the  word  '*wlne  grow- 
er." Standard  Diet.  p.  2068;  Century  Diet 
p.  6930.  Defendant's  counsel  argue  that  it 
is  sufficient  to  exculpate  the  defendant  that 
he  manufactured  the  wine,  whether  fmn 
grapes  grown  by  himself  or  by  somebody 
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else;  but  we  think  tbeir  position  Is  untennble. 
Section  3014  covers  that  eontlngency  by  pro- 
viding that  wine  or  beer  may  be  sold  Id  any 
quantity  not  less  than  ten  gallons  by  a  per- 
son holding  a  wine  or  beer  house  license,  and 
that  Hqnor  may  be  sold  In  quantities  not  less 
thnn  one  gallon  at  the  place  where  made,  but 
not  drunk  on  the  premises.  The  pnrpose  of 
section  3016  was  to  create  an  ocemptlon  in 
favor  of  p«w)ns  who  raise  grapes  on  their 
premises  and  make  wine  from  them.  State 
T.  Jaeger,  63  Mo.  403. 
The  Judgment  la  affirmed. 


BLAND,  P.  J„  and  RBYBUBN,  J,,  con- 
cur. 


MORRISON  MFG.  Ca     BOAOH  ft  GRBBN. 

(Ooart  of  Apk>ttls  at  Kansas  CSty,  ISo.  1, 
1904.) 

PLEADING  —  SBT-OFF  AND  COttNTERCLAtH — 
REPLICATION  —  STATUTES  —  CONSTRUCTION 
—  NEW  TRIAIt— ORDER  —  REOULARITT— PRE. 
SUMPTION. 

1.  Rev.  St.  1899,  i  4499,  proTldes  that,  when- 
ever a  set-off  or  counterclaim  shall  be  filed,  It 
shall  be  treated  as  an  independent  action  by 
derpndant,  and  the  dUcontinuance  of  plaintiffs 
action  shall  not  dismiss  the  set-off  or  counter- 
claim, but  defendant  may  prosecute  the  same 
against  plaintiff  la  the  same  manner  as  an 
original  action.  In  which  case  defendant  shall 
be  BuUect  to  all  the  rules  applicable  to  ti&in- 
tiff.  Held,  that  where  defendant  had  pleaded 
a  conntcrclaim  and  demanded  affirmative  relief, 
and  plaintiff's  amended  petition  was  stricken  on 
the  Rround  that  it  c^iaaged  the  cause  of  action 
alleged  In  the  original  petition,  plaintiff,  after 
dismissing  its  original  petition,  was  entitled  to 
file  a  replication  to  defendant's  answer  deny- 
ing defendant's  counterclaim  and  pleading  the 
cause  of  action  previously  alleged  in  its  ani(>nd- 
ed  petition  by  way  of  counterclaim  to  defend- 
ant s  counterclaim. 

2.  Where  plaintiff,  after  difsmisning  its  orig- 
inal petition,  and  after  its  amended  petition  had 
been  stricltpn,  properly  alleged  the  cause  of 
action  pleaded  in  its  amended  petition  in  a  rep- 
lication to  defendant's  counterclaim,  as  au- 
thorixed  by  Rev.  St.  1899.  §  4499,  plaintiff  was 
not  barred  from  relief  on  the  cause  of  action  so 
alleged  under  the  rule  that  there  can  be  no  re- 
covery on  a  cause  of  action  first  alleged  in  a 
ro|i!jr  not  irithin  the  general  scope  of  the  peti- 
tion. 

3.  Where  appellant  ^  not  show  tbat  an  or- 
der granting  a  motion  for  a  new  trial  was  not 
sustained  any  of  the  grounds  alleged  there- 
for, it  would  be  presumed  on  appeal  that  it  was 
ju.':t)tied,  though  the  appellate  court  may  not 
sustain  tiie  reason  which  was  given  by  the 
trial  court  for  the  ord«. 


Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  the  Morrison  Manufacttu-ing 
Company  against  Roach  &  Green.  From  a 
Judgment  in  favor  of  defondanta,  plalntUf  ap- 
peals. Affirmed. 


B.  N.  Johnstm  and  W.  F.  Calfee,  for  a^l- 
lant.  Ghllders  Bros.,  for  respondents. 

BLLISON.  J.  Plaintiff  sued  defendants  in 
two  counts  on  two  promissory  notes,  one  fur 
1149.30  and  the  other  for  ^7.46.  Defend 
ants  bad  made  an  assignment  prior  to  the  in- 
stitution of  the  suit,  and  plaintiff  had  pn- 
sented  and  had  both  notes  allowed  by  the  as- 
signee, thus  merging  them  into  jod^ents. 
Defendants  answered  plaintiff's  petition,  ad- 
mitting the  execution  of  the  notes,  bnt  eettin? 
np  the  allowance  and  merger  as  In  bar  of  an 
action  on  the  notes  themselves.  They  fur- 
ther answered  by  setting  np  that  they  had 
delivered  certain  valuable  collateral  to  plain- 
tiff with  the  notes;  tbat  enough  of  them  bad 
been  collected  to  pay  the  notes.  Defendants 
then  pleaded  a  counterclaim,  and  demanded 
an  afllrmatlre  Judgment  against  plaintiff  for 
1449.30.  Plaintiff  then  filed  an  amended  pe- 
tition, in  which  it  declared  on  the  Jodgments. 
On  motion  M  defendants  this  amended  peti- 
tion was  stricken  out  on  the  ground  that  11 
changed  the  cause  of  action  In  the  original 
petition.  Plaintiff  thereupon  dismissed  Its 
original  petition  and  filed  a  replication  to  de- 
fendants' answer,  denying  defendants  cooo- 
terclftim,  and  again  set  up  the  Judgments  be- 
fore tbe  assignee  "by  way  of  conntcrclaim  to 
defendants'  counterclaim";  in  other  words, 
plaintiff  stated  in  this  replication  the  cause  of 
action  on  the  Judgments  as  had  been  allegtil 
in  Its  amended  petition,  and  asked  Judgment 
for  the  amount  of  such  Judgments.  Defend- 
ants then  filed  their  reply  or  answer  to 
plalntifTs  reply.  The  cause  was  then  re- 
ferred to  B.  B.  Fields,  Esq.,  as  referee.  Mr. 
Fields  In  dtie  time  made  his  report,  wberei-; 
he  found  for  plaintiff  the  sum  of  $385.81.  De- 
fendants £.\ed  objections  to  the  report  in 
which  many  exceptions  were  taken  thereto, 
but  tbe  trial  court  overruled  them,  and  con- 
firmed tbe  report,  and  rendered  Judgment  fur 
tbe  plaintiff  for  the  amount  ao  found.  De- 
fendants then  filed  their  motion  for  new  trial, 
setting  up  several  grounds  why  it  should  be 
granted;  among  others,  that  the  court  "erred 
and  improperly  permitted  plaintiff,  after  Its 
petition  and  amended  petition  had  been  held 
bad,  to  file  and  maintain  by  way  of  replica- 
tion a  set-off  and  counterclaim,  the  same  mat- 
ter as  alleged  as  a  cause  of  action  In  its 
original  petition."  The  court  sustained  the 
motion  on  that  ground,  and  plaintiff  appealed 
from  that  order  to  this  court. 

Tbe  action  taken  by  the  trial  court  on  the 
case  made  as  Just  set  out  involves  a  con- 
struction of  section  4499.  Rev.  St  1899.  which 
ronds  as  follows:  "Whenever  a  set-off  or 
counter-claim  shall  be  filed  in  an  action,  as 
provided  In  this  chapter,  it  sliall  be  deemed  Id 
law  and  treated  as  an  independent  action  be- 
gim  by  tbe  defendant  against  the  plaintiff, 
except  In  the  cases  enumerated  in  section 
4488  of  this  chapter;  and,  the  dismissal  or 
any  other  discontinuance  of  the  plaintiff*! 
action.  In  which  audi  aet-off  «  counter-claim 
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shall  have  been  filed,  shall  not  operate  to  dls- 
mlsB  or  discontinue  such  set-off  or  counter- 
claim, hut  the  defendant  so  flUng  such  set- 
off or  counter-claim  may,  notwithstanding 
such  discontinuance  or  dismissal  of  the  plaln- 
UfTs  action,  prosecate  the  same  against  the 
plaintiff  in  the  same  manner  and  with  the 
same  force  and  effect  as  if  he  had  originally 
begim  the  action  on  his  set-off  or  counter^ 
claim  against  the  plaintiff;  and,  in  such  case, 
the  defendant  so  prosecuting  snch  set-off  or 
counter-claim  shall  be  subject  to  all  the  rules 
applicable  to  plaintiffs  in  civil  actions  and 
other  procedure,  and  the  set-off  or  counter- 
claim shall  be  iiroceeded  with,  In  all  respects, 
as  If  the  action  had  originally  been  begim  by 
the  defendant  against  the  plaintiff."  In  our 
oplulon,  the  first  view  entertained  by  the  trial 
court  was  correct,  and  that  it  erred  In  grant- 
ing the  motion  for  new  trial  on  the  ground 
that  plaintiff  could  not  set  up  In  its  replica- 
tion to  defendants'  answer  and  counterclaim 
the  same  matter  that  was  the  foundation  of 
Its  action  as  set  out,  whether  in  the  original  I 
petition,  which  it  dismissed,  or  In  the  amend- 
ed petition,  which  was  stricken  out.  The  ef- 
fect of  the  statute  is  that,  where  a  plaintiff 
dismisses  his  action,  anything  on  defendant's 
part  which  he  has  claimed  In  his  answer,  and 
-which  was  proper  matter  of  set-off  or  of  coun- 
torclalm  to  plalntUTs  cause  of  action,  should 
Lie  considered  as  though  It  was  the  baals  of 
an  action  by  such  defendant  as  though  he 
was  a  plaintiff  against  soch  plaintiff  as 
thongh  he  waa  s  defendant.  When  a  defend- 
n  nl,  after  tbe  petition  has  been  dismissed  by 
tt-k  plaintiff,  shall  elect  to  continue  to  prose- 
cute hip  set-off  or  his  counterclaim  notwlth* 
staodlor  such  dismissal,  he  takes  upon  him- 
self .the  prosecution  of  an  action  In  which  he 
becomes  to  all  Intents  and  purposes  a  plain- 
tiff and  the  plaintiff  becomes  a  defendant 
Tbe  statute  aforesaid  reads  that  such  defend- 
ant shall  be  subject  to  all  the  rales  applica- 
ble to  plaintiffs  in  civil  actions  and  other 
procedure,  and  that  his  claim  shall  be  pro- 
cee<Ied  with  in  all  respects  as  If  be  bad  orig- 
inally begun  the  action  against  the  plaintiff. 
Tbe  statute  is  as  broad  as  could  well  be 
made,  and  we  cannot  see  any  reason  why  the 
plaintiff  should  not  be  allowed  to  use  as  set- 
off or  counterclaim.  If  it  be  9therwlBe  proper, 
the  same  matter  upon  which  his  petition  was 
based  In  the  first  Instance,  or  as  amended. 
The  opportunity  to  do  so  is  given  him  by  the 
defendant  who  elects  to  go  on  with  his  coun- 
terclaim or  set-off.  He  may  deprive  the 
plaintiff  of  such  privilege  by  going  out  ct 
court  with  bim. 

Defendants,  to  sustain  the  reason  giv^  for 
^n^nting  the  new  trial,  urge  several  reasons 
founded  on  the  ordinary  rules  of  pleading; 
among  others,  the  rule  in  this  state  that 
there  can  he  do  recovery  on  a  cause  of  action 
which  first  appears  stated  In  the  reply,  and 
which  are  not  within  the  general  scope  of  the 
petition.  Crawford  v.  Spencer,  36  Mo.  App. 
78;  Stepp  t.  LdTlD^ton,  72  Ma  Xjjiq,  IK, 


loc.  clt.  17»;  Hill  V.  Mining  Co.,  119  Mo.,  loc. 
dt.  30.  24  8.  W.  223.  By  this  contention  It 
Is  seen  that  defendants  regard  the  rights  of 
plaintiff  as  they  would  be  unaffected  by  the 
statute.  But  by  that  statute  plaintiff  and  de- 
fendants change  places,  and  plaintiff  becomes 
for  all  practical  purposes  the  defendant,  and 
what  counsel  call  the  replication  Is  really  an 
answer.  That  statute  was  enacted  to  meet 
the  special  phase  of  such  a  case  as  it  refers 
to;  and,  In  so  far  as  is  necessary  to  effectu- 
ate Its  purpMe  in  snch  ease.  It  must  be  held 
to  supersede  the  general  rule  governing  the 
parties  in  their  pleading,  whether  such  rule 
be  founded  on  the  general  statute  or  on  de- 
cisions of  the  courts.  There  is  a  statute  of 
the  state  of  Iowa,  certainly  no  broader  than 
ours,  which  reads  that:  "In  any  case  where 
a  counter-claim  has  been  filed,  the  defend' 
ant  shall  have  the  right  of  proceeding  to  trial 
th^eon,  although  the  plaintiff  may  have  dis- 
missed his  action  or  failed  to  appear."  A  case 
arose  In  which  tbe  plaintiff  brought  tils  bill 
to  enjoin  the  defendant  from  foreclosing  a 
mortgage  to  secure  plaintiff's  notes  on  the 
ground  that  they  had  been  paid,  and  asking 
that  they  be  canceled.  The  defendant  an- 
swered, denying  the  payment,  and  asking 
judgment  on  the  notes.  Plaintiff  dismissed 
his  blli,  and,  defendant  still  Insisting  on  judg- 
ment on  bis  notes,  the  plaintiff  was  permitted 
by  his  reply  *in  the  nature  of  an  answer"  to 
defend  on  the  same  gronnd  set  up  In  bis  bill 
which  be  had  dismissed.  Gardner  v.  Hal- 
stead,  n  Iowa.  259,  32  N.  W.  313.  Defend- 
ants seek  to  avoid  the  force  of  that  decision 
by  suggesting  that  by  the  general  statute  of 
Iowa  "any  number  of  defenses,  negative  or 
affirmative,  are  pleadable  to  a  counterclaim, 
and  such  affirmative  matter  of  defense  in  the 
reply  shall  be  sufficient  In  Itself,  and  must  In- 
telligibly refer  to  the  part  of  the  answer  to 
which  It  is  Intended  to  apply."  But  that  gen- 
eral statute  permits  no  more  than  the  section 
of  our  statute  which  we  are  now  construing 
In  BO  for  as  It  affects  the  point  under  con- 
sideration, for,  as  we  have  already  pointed 
out,  our  statute  makes  a  defendant  with  his 
counterclaim  a  plaintiff  seeking  to  obtain 
judgment  upon  it.  and  It  makes  of  the  plain- 
tiff a  defendant  with  ail  the  rights  ot  any  oth- 
er defendant  who  had  ^een  aned  on  a  de- 
mand. 

But  defendants  urge  another  point,  which 
we  conclude  entitles  them  to  an  affirmance 
of  the  judgment.  The  motion  for  new  trial, 
as  has  been  stated,  Included  more  than  the 
one  cause  assigned  for  granting  it.  Among 
other  reasons  was  one  that  "the  court  erred 
in  sustaining  and  confirming  the  report  of  the 
referee."  There  was  a  bill  of  exceptions  con- 
taining the  report  and  the  evidence  bed  at 
the  trial  and  the  declarations  of  law.  The 
plaintiff  has  not  brought  up  the  bill  of  excep- 
tions, nor  has  It  furnished  us  with  an  ab- 
stract of  It.  We  have  no  means  of  ascertain- 
ing whether  any  other  reason  assigned  in  tbe 
motion  for  new  trial  was  well  founded. 
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Tbe  law  Lb  tbat  we  may  examine  any  other 
ground  of  the  motion  for  new  trial  than  that 
assigned  by  the  trial  court  in  order  to  8u»- 
taln  the  action  of  such  court.  Lovell  T.  Da- 
vis, 52  Mo.  App.  342,  847;  Hewitt  t.  Steele, 
118  Mo.  463,  24  S.  W.  440;  Gray  v.  Ry.  Co.. 
54  Mo.  App.  671;  Saviile  t.  HufTstetter,  63 
Mo.  App.  273.  We  must  presume  that  the  or- 
der granting  the  new  trial  was  Justified  by 
the  law,  though  we  may  not  sustain  tbe  rea- 
son which  was  given  for  making  it  And  we 
have  already  decided  that  it  was  the  duty  of 
an  appellant  to  show  to  us  that  the  ordw 
waa  not  sustained,  not  alone  by  tbe  reason 
given,  but  by  the  law  for  any  other  reason 
alleged.   Bosor  v.  Smith,  57  Mo.  App.  584. 

Tbe  plaintiff  not  having  broagbt  before  us 
the  entire  record — having  omitted  that  part 
which,  defendants  contend,  would  sbow  the 
order  granting  tbe  new  trial  was  prefer— 
we  are  not  authorized  to  say  that  it  was  Im- 
proper, and  hence  we  order  iti  afflnnance. 
The  other  Judges  concur. 


POWELL  et  al.  v.  BROOKFIBLD  PRESSED 
BRICK  &  TILE  MFO.  GO. 

(Gonrt  of  Appeals  at  Kansas  City,  Mo.  Feb.  1, 
1804.) 

NUISANCES— BRICK  HANUFACTURINO  ESTAB- 
LISHMENT —  INJURY  TO  CROPS  —  PETITION  — 
NECESSARY  AIXEQATION  —  DEFENSES— COR- 
PORATIONS—REMEDY. 

1.  Where  a  motion  to  dismisa  an  action  on  the 
ground  of  departure  la  made  after  a  motion  to 
amend  tbe  petition  is  made  aod  suBtnined,  the 
filing  of  an  answer  to  the  amended  petition,  aud 
proceeding  with  the  trial,  is  a  waiver  of  defend- 
ant's right  to  bave  the  ruling  on  the  motion  to 
dismiss  reviewed. 

2.  A  petition  in  an  action  for  damages  for 
tbe  maintenauce  of  a  nnlssnce  resoitiug  In  in- 
jury to  crops  need  not  allege  that  tbe  acts  of 
which  plaiDtiff  complains  were  uulawfully  done. 

8.  Wnere  defendant  maintained  a  brick-boru- 
ing  establishment  about  200  feet  from  plain- 
tiff's field  of  com,  aud  the  smoke  and  gas  es- 
caping from  the  defendant's  kilns  destroyed 
plaintiffs  crop,  the  defendant's  establishment 
waa  a  nuisance  to  plaintiff. 

4.  It  Is  no  defense  to  an  action  for  damans 
for  the  maintcaance  of  a  brick  manufactnriUK 
plant,  constituting  a  nuiaance  to  plaintiff,  that 
the  injury  resnlted  from  the  reasonable  nse  of 
the  plant. 

5.  It  is  an  defense  to  an  action  for  damages 
for  the  mnintenaiice  of  a  brick  manufnrtunng 
plant,  constituting  a  nuiRance  to  plaintiff,  that 
the  defendant's  bricklfilns  were  built  after  the 
moat  approved  patterns,  and  that  it  employed 
skilled  persons  In  burning  tbe  bricks. 

G.  Where  there  Is  nothing  iu  tbe  charter  of 
nu  incorporated  brick  manufacturing  company 
which  expressly  grants  It  the  right  to  so  oper- 
ate its  plant  as  to  render  it  a  nuisance,  the 
mere  fact  of  Incorporation  conferv  upon  it  no 
greater  privilege  or  rif;bt  than  that  of  a  nat- 
ural person  In  tbe  same  situation. 

7.  Where  a  brick  manufacturing  plant  constl- 
tntea  a  nuisance  to  an  adjoining  landowner, 
causing  damage  to  his  crops  by  the  escaping 
^nscs  from  the  kilos,  the  loss  is  one  for  which 
The  Inw  prorides  a  remedy  in  an  action  for 

Appeal  from  Circuit  Court,  Linn  County; 
Jdo.  p.  Butler,  Judge. 


Action  by  A.  J.  Powell  and  anotb«  against 
tbe  Brooklleld  Pressed  Brick  &  "nie  Mann- 
facturlng  Company.  From  a  Judsmeut  for 
plaintiffs,  defendant  appeals.  AtUrmed. 

Lander  &  Lander,  (or  appellant.  A.  A. 
Bailey,  for  respondents. 

SMITH,  P.  J.  The  piaintifTs  wei«  the 
owners  of  a  tract  of  land  abutting  against 
the  right  of  way  of  the  Uannlbal  &  St  Jo- 
seph Railroad  on  tbe  north,  and  on  which 
there  was  an  Inclosed,  cultivated  field,  Id 
!  which  plaintiffs  bad,  planted  and  growing. 

a  crop  of  com.  On  tbe  south  side  of  the 
i  said  railway,  and  opposite  to  the  land  of 
ptalntlflB,  the  defendant— a  manufacturing 
I  company  organized  tmder  article  9,  c.  IZ 
i  Rev.  St  1899 — owned  a  tract  on  which,  at  a 
I  distance  75  feet  south  of  said  railroad's  right 
:  of  way,  it  constructed  and  operated  brick- 
kilns for  the  burning  of  brick.  The  petition. 
Inter  alia,  alleged:  "Piaiutilfs  further  say 
that  tbe  defendant  ever  since  April.  1U02,  un- 
til the  present  time,  has  kept  and  maintain- 
ed a  large  number  of  flres  and  furnaces  hom- 
ing In  its  said  brickkilns  and  drying  houses, 
and  that  said  fires  and  furnaces  have  con- 
stantly and  continuously,  both  day  and  night, 
produced,  generated,  aud  emitted  large  quan- 
tities of  smoke,  noisome  and  dozIoob  vapors, 
and  sulphurous  fumes,  poisonous  to  vegeta- 
tion. And  plaintiffs  say  that  tbe  defendant 
has  during  all  said  time  carelessly  and  negli- 
gently and  unlawfully  permitted  said  smoke, 
vapors,  and  fumes  to  escape  from  its  said 
flres  and  furnaces,  and  has  carelessly,  n^'- 
gently,  and  unlawfully  permitted  said  smoke, 
fumes,  and  vapors  to  escape  close  to  the  sur- 
face of  the  earth,  and  has  negligently,  care- 
lessly, and  unlawfully  failed  and  refused  to 
build  chimneys  or  smokestacks  to  carry  tlie 
same  up  Into  the  air  high  enough  to  pass 
away  without  Injuring  plaintiffs'  said  crop, 
and  has  carelessly,  negligently,  and  tmlaw- 
fully  during  all  of  said  time  fed  Its  said  fires 
;  and  furnaces  with  soft  or  bituminous  coal 
j  as  fuel, "which  coal  was  highly  charged  with 
'  sulpbur,  sulphurous  compounds,  and  black- 
;  Jack,  and  which  coal  produced  and  generated, 
when  bnmed,  smoke  and  vapors  and  fumes 
most  poisonous  and  deadly  to  vegetation,  ail 
of  which  was  well  known  to  defendant.  Its 
officers,  agents,  and  servants.  And  that  the 
defendant  constructed  its  said  furnaces  In 
and  about  Its  said  brickkilns  and  drying  boos- 
es In  such  a  careless,  reckless,  and  improper 
manner  that  the  same  did  not  properly  con- 
sume the  coal  fed  to  them  as  fuel,  but  caus- 
ed and  permitted  large  qoantitlefl  of  said  coat 
to  smolder,  and  generate  lai^e  quantities  of 
poisonous  smoke  and  fumes,  that  would  not 
have  been  generated,  provided  said  furnaces 
bad  been  properly  constructed,  and  bad 
smokestacks  connected  therewith  sufflcientlr 
high  to  cause  the  said  furnaces  to  dmw. 
And  that  the  defendant,  by  and  through  ft 
self,  its  officers,  ageuts,  and  servants,  dor 
ing  all  of  said  tlme^  fired,  fed,  and  mats- 
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talned  Its  said  Area  and  furnaces  In  such  a 
reckless  and  careleas  manner  with  the  coal 
aforesaid  that  the  said  fires  and  furnaces 
were  constantly  kept  clogged  and  overchar- 
ged with  the  said  coal,  and  that  by  reason 
thereof  the  said  fires  and  furnaces  could  not 
and  did  not  draw  properly,  which  caused  said 
fuel  to  smolder,  and  generate  and  emit  large 
quantities  of  such  smoke,  vapors,  and  fumes, 
which  escaped  from  the  mouths  of  furnaces, 
and  was  not  sufficiently  heated  and  rarlfled 
to  raise  above  the  surface  of  the  ground, 
'i'hat  by  reason  of  the  premises  aforesaid  the 
said  poisoned  and  noxious  smoke  and  vapors 
uod  poisonous  and  sulphurous  fumes  so  caus- 
ed, generated,  and  produced  by  the  defend- 
ant as  aforesaid  did  from  time  to  time,  and 
for  days  at  a  time,  during  the  entire  growing 
season  of  vegetatitm  of  the  present  year, 
drift  and  pass  OTer.  and  enter  into  and  spread 
and  diffuse  themselves  over  and  upon,  into, 
through,  and  about,  platntlffs'  said  com  so 
growing  as  aforesaid  on  the  said  land  owned 
and  occupied  by  plaintiffs  as  aforesaid;  and 
plaintiffs'  said  comfleid,  and  the  air  over, 
through,  and  about  the  com  growing  in  said 
tield,  was  thereby  greatly  filled  and  impreg- 
uated  with  said  smoke,  vapors,  and  fumes, 
uud  the  said  smoke,  vapors,  and  fumes  so 
caused,  generated,  produced,  and  permitted 
to  escape  by  the  defendant  as  aforesaid,  and 
so  passhig  and  drifting  into  and  among  plain- 
tiffs' said  growing  crop  of  com  as  aforesaid, 
did  kill.  Injure,  poison,  and  destroy  all  the 
com  and  com  plants  so  growing  on  ten  acres 
of  the  land  so  owned  and  occupied  by  plain- 
tiffs as  aforesaid,  so  that  plaintiffs'  said  corn 
(.TOP  on  said  ten  acres  of  land  Is  wholly 
worthless."  There  was  a  trial,  and  at  the 
conclusion  of  the  evidence  the  defendant  re- 
•riuested  the  court  to  tell  the  Jury  that,  under 
the  Issues  made  by  tlie  pleading,  the  plain- 
riffs  were  not  entitled  to  recover,  unless  It 
was  found  by  the  Jury  that  the  injury  to  the 
plaintiffs'  growing  com  was  caused  by  the 
negligent  manner  in  which  defendant's  brick- 
kilns were  constructed  and  used;  and  there- 
upon the  plaintiffs  requested  and  the  court 
granted  them  leave  to  amend  their  petition 
by  strildng  therefrom,  wherever  they  occur- 
red, the  words  "carelessly  and  negiigentiy." 
The  defendant  filed  Its  motion  to  strike  out 
the  amendment  on  the  ground  that  it  consti- 
tuted a  departure  from  the  original  cause  of 
action.  This  motion  was  by  the  court  over- 
ruled. By  agreement  of  parties,  the  Jury 
was  discharged,  and  the  cause  was  submit- 
ted on  the  evidence  to  the  court  without 
instmctions,  whose  finding  and  judgment  was 
for  plaintiffs,  and  defendant  appealed. 

Whether  the  amendment  changed  substan- 
tially the  claim  set  forth  tn  the  original 
petition  la  a  question  which  we  need  not  stop 
to  examine,  for  the  reason  that,  It  appears 
that  after  the  motion  to  strike  out  was  over- 
raled,  defendant  filed  an  answer,  and  the 
case  was  tried  on  the  Issue  joined.  It  ap- 
pears from  the  reconl  that  the  canae  wai 


submitted  to  the  court  on  the  amended  peti- 
tion  and  answer.  It  Is  thus  seen  that  there 
was  an  answer  interposed  to  the  amendment 
and  on  the  Issue  so  Joined  the  cause  was 
tried.  This  amounted  to  a  waiver  of  the  de- 
fendant's right  to  have  the  ruling  on  the 
motion  to  dismiss  reviewed  by  ua  Bcovill 
T.  Glasner,  79  Mo.  449;  Pickering  v.  Tele- 
graph Co.,  47  Mo.  4S7;  Sauter  v.  Leverldge, 
103  Mo.,  loc.  Clt  621,  10  S.  W.  981;  West 
V.  McMullen,  112  Mo.  405,  20  9.  W.  62S;  Holt 
V.  Cannon.  114  Mo.,  loc.  dt  519,  21  8.  W. 
861;  Liese  v.  M^er,  148  Mo.,  loc.  dt  656. 
45  S.  W.  282.  In  the  original  petition,  both 
the  construction  of  the  brick  manufacturing 
plant,  and  the  manner  in  which  it  was  oper- 
ated, were  characterized  as  negligent  and  care- 
less. In  the  amendment  this  characterization 
was  omitted,  and  the  allocations  thereof  in 
other  respects  were  unchanged.  It  was  not 
necessary  to  charge  that  the  acts  of  which 
the  plaintiffs  complain  were  unlawfully  done. 
It  was  only  required  to  allege,  In  substance, 
facts  which  the  law  would  say  were  unlaw- 
ful or  wrongful.  As  to  whether  or  not  the 
acts  complained  of  constituted  a  nuisance, 
and  were  therefore  unlawful  or  wrongful, 
was  a  question  of  law  to  be  determined  by 
the  court  The  cause  of  action  is  the  wrong 
that  has  been  suffered,  and  the  facts  tbnt 
show  the  wrong  show  the  cause  of  action. 
They  are  the  facta  to  be  found,  and,  upon 
principle,  they  are  the  facts  to  be  stated  by 
the  pleader.  Thomas  v.  Cannery  Co.,  68  Mo. 
App.  350;  Bliss  on  Code  Plead,  i  161.  The 
facts  stated  in  the  amendment  we  think,  are 
sufficient  to  meet  the  requirements  of  the 
rule.  and.  if  proved,  were  ample  to  entitle 
the  plaintiff  to  a  recovery.  An  actionable 
nuisance  Is  anything  wrongfully  done  or  per- 
mitted which  injures  another  In  the  enjoy- 
ment of  his  legal  rights.  Paddock  v.  Somes, 
102  Mo.,  ioc.  clt  237,  14  8.  W.  746,  10  L.  R. 
A.  254;  Cooley  on  Torts  (2d  Ed.)  670;  Rail- 
way Co.  V.  Carr,  38  Ohio  St  453.  43  Am. 
Rep.  428.  The  test  of  nuisance  Is  not  injury 
and  damage,  simply,  but  Injury  and  damage 
resulting  from  the  violation  of  the  legal  right 
of  another.  There  Is  no  nuisance,  however 
much  of  injury  and  damage  may  ensue;  but. 
If  a  right  is  violated,  there  is  an  actionable 
nuisance,  even  though  no  actual  damage  re- 
sults therefrom.  Wood's  Law  of  Ntiisances 
(2d  Bd.)  1015,  and  cases  cited.  The  right  of 
one  to  be  secure  against  the  undermining  of 
his  buildings  by  water,  or  the  destruction  of 
his  crop,  or  the  poisoning  of  the  air  by  the 
stealthy  attacks  of  an  unseen  element  is  as 
complete  as  his  right  to  be  protected  against 
open  personal  assaults,  or  the  more  demon- 
strative, but  not  more  destractive,  trespass 
of  animals.   Cooley  on  Torts  (2d  Ed.)  670. 

The  defendant  was  an  incorporated  manu- 
facturing company,  and  was  authorized  by 
Its  charter  (article  9,  c.  12,  Kev.  St  1809)  to 
make,  manufacture,  and  btim  bricks  near  the 
corporate  limits  of  Brookfleld;  and,  to  do 
tblM,  It  ma  necenaiy  to  erect  and  maintain 
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Its'  several  brickkilns,  etc.  BrlckkUna  bare 
been  held  Dot  to  be  nuisances  per  se.  State 
V,  Board  of  Heattb.  16  Mo.  App.,  loc.  dt  12; 
Kircbgraber  T.  Uoyd,  09  Mo.  App.,  loc.  clt 
62.  A  nuisance  Is  not  the  necessary  result 
of  burning  bricks,  and,  where  a  nuisance  Is 
not  the  necessary  result  of  the  work  author- 
ized, legislative  authority  to  create  a  nuisance 
wlU  not  be  Inferred  from  any  license  or  an* 
thority  to  carry  on  the  work;  and  leglslatlTt 
authority  merely  to  carry  on  the  work  will 
not  be  a  valid  defense  to  a  public  prosecution 
or  to  a  private  action  tor  a  nuisance  created 
In  carrying  It  on.  What  was  not  contem- 
plated In.  a  grant  Is  not  authorized  by  It 
Thus  legislative  authority  to  construct  a 
canal  or  to  dam  a  stream  will  not  protect 
the  grantee  or  licensee  from  nuisances  cre- 
ated by  the  stagnancy  of  the  water  occasion- 
ed thereby.  Clark  v.  Mayor,  13  Barb.  32; 
People  V.  Gaslight  Go..  64  Barb.  CS;  Beg.  v. 
Bradford.  6  B.  &  &  6S1.  Even  what  la  ■ 
nuisance  per  se  may  be  carried  on  In  a  re- 
mote locality  BO  as  to  be  no  common  annoy- 
ance to  the  public.  And,  on  the  other  hand, 
what  Is  not  ■  nuisance  per  se,  soch  as  a 
trade  that  has  been  harmlessly  and  benefi- 
cially carried  on  for  years  In  a  particular 
locality,  may  become  a  public  nuisance,  with- 
out any  change  in  the  way  in  which  It  is 
conducted,  by  reason  of  public  streets  laid 
out  netir  it.  or  by  numerous  dwellings  erected 
in  Its  vicinity,  so  as  to  become  a  serious  an- 
□oyance.  The  business  of  burning  bricks  is 
a  lawful  and  necessary  business,  and  the 
question  as  to  whether  It  is  a  nuisance,  or 
not,  Lb  to  be  determined  largely  by  the  sur- 
roundings of  the  brickkiln.  It  Is  thus  seen 
that  the  authority  conferred  by  the  defend- 
ant's charter  to  construct  and  (^erate  a  brick 
manufacturing  plant  la  not  a  valid  defense 
to  a  private  action  like  this  for  a  nuisance 
created  In  carrying  It  on.  The  license  grant* 
ed  to  defendant  to  construct  and  operate  a 
brick  manufacturing  plant  did  not  carry  with 
it  the  right  to  so  operate  it  as  to  become  a 
nuisance  to  adjacent  or  neighboring  lauded 
properties.  In  Campbell  v.  Seaman,  63  N.  Y. 
568,  20  Am.  Rep.  G67,  It  was  held  that  where 
one  manufacturing  brick  upon  his  land  used 
a  process  In  burning  by  which  noxious  gases 
were  generated,  which  were  borne  by  the 
winds  upon  the  adjacent  lands  of  his  neigh- 
bor, injuring  and  destroying  trees  and  vege- 
tation, this  was  a  nuisance,  and  that  the  In- 
jured party  might  maintain  an  action  to  re- 
cover damages  therefor.  In  the  course  of  a 
very  able  and  elaborate  opinion  in  the  case 
by  Justice  Earl  it  was  said  that  "it  Is  a 
general  rule  that  every  person  may  exercise 
exclusive  dominion  over  his  property,  and 
subject  it  to  such  uses  as  will  best  subserve 
fats  private  Interests.  Generally,  no  other 
person  can  say  how  he  shall  nse,  or  what 
he  shall  do  with,  his  property.  But  his  gen- 
eral right  of  property  has  exceptions  and 
qualifications.  *8Ic  utere  tno,  nt  allenum  non 
taedfti^*  li  an  old  which  has  a  bcoftd 


an;>llcatIon.  It  does  not  mean  tliat  one  must 
never  use  his  own  so  aa  to  do  any  injury  to 
his  neighbor  or  bis  pn^rty.  •  •  •  Bnt 
every  penoa  Is  boudd  to  make  a  reaeonable 
use  at  bin  property  so  as  to  occasion  no  on- 
necessary  damage  or  annoyance  to  hie  nelgb- 
bor.  If  he  makes  an  unreasonable,  imwar^ 
rantable,  or  unlawful  use  of  It,  so  as  to  pro- 
duce material  annoyance,  inconvenience,  dis- 
comfort; or  hurt  to  his  neighbor,  he  will  be 
guilty  of  nuisance  to  his  neighbor.  •  •  • 
As  to  what  Is  a  reasonable  use  of  one's  pn^ 
erty,  cannot  be  defined  by  any  certain  geo- 
eral  rulea,  but  must  depend  upon  the  cli^ 
cumstances  of  each  case.  A  use  of  propnty 
in  one  locally  and  under  some  circumstances 
may  be  lawful  and  reasonable,  which  nndo* 
other  circumstances  would  be  unlawful,  un- 
reasonable, and  a  nuisance.  To  constitute  a 
nuisance,  the  use  must  be  such  as  to  produce 
a  tangible  and  appreciable  Injury  to  neighbor^ 
iDg  property,  or  such  as  to  render  ito  enjoy- 
ment specially  uncomfortable  or  inconven- 
ient" In  Beadman  v.  Treadwell.  31  I^w 
Jour.  (S.  S.)  873.  an  Injunction  was  granted 
restraining  the  burning  of  bricks  within  650 
yards  of  plaintiff's  dwelling;  the  court  hold- 
ing that  the  burning  of  bricks  within  350 
yards  of  platntUTs  residence  was  a  nnlsancc; 
TIte  vice  chancellor  said  that  his  mind  -was 
satisfied  that  there  had  been  an  actual,  posi- 
tive Injury  to  plaintiff,  and  that  the  comfort 
and  enjoyment  of  his  mansion  house  were 
injured;  that  the  trees  planted  and  standing 
and  growing  for  ornament  had  been  in  some 
cases  entirely  destroyed,  and  In  many  cases 
Injured.  When  Bradford  v.  Tnmly,  31  Law 
Jour.  (N.  S.)  Q.  B.  286,  reached  the  Exchequer 
Chamber,  It  was  there  held  that  It  was  no 
answer  for  a  nuisance  creating  an  actual 
annoyance  and  dlscomfcxt  in  the  enjoyment 
of  neighboring  property  that  the  injury  re- 
sulted from  a  reasonable  use  of  the  property, 
and  that  the  act  was  done  In  a  convenient 
place,  and  that  the  same  business  had  been 
carried  on  in  the  same  locality  for  17  years. 
Many  othw  cases  of  similar  Import  might  be 
dted.  It  is  sufficient  to  say  that  within 
the  rules  thus  referred  to,  It  cannot  be  doubt- 
ed that  the  defendant's  brick  burning  was  a 
nuisance  toplalnttfTB.  The  d^endantf s  plant 
was  about  200  feet  from  the  plaintiffs'  field 
of  corn.  The  smoke  and  gases  escaping  from 
the  defendant's  brickkilns  indiq>utably  de- 
stroyed plaintiffs'  growing  crop  of  com.  And 
It  is  no  answer  for  the  nuisance  that  tiie  in- 
jury resulted  from  a  reasonable  use  of  the 
defendant's  brick  manufacturing  plant  or 
that  the  defendant's  brickkilns  were  built 
after  the  most  approved  pattema,  and  that  It 
employed  skilled  persons  In  burning  the 
bricks,  for  the  fact  remains  midlsputed  that 
the  smoke,  gases,  and  vapors  escaping  from 
the  defendant's  brickkilns  settled  upon  and 
destroyed  the  plaintiffs'  cnvs.  and  thus  great- 
ly injured  them  In  the  mjoyment  of  their 
property. 

SSiough  tSw  JefWidant  was  an  IncoKporated 
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company— an  artificial  entity— we  can  discov- 
er notMng  In  its  charter  that  conferred  upoa 
It,  in  reBpect  to  the  (iteration  of  Its  plant, 
any  greater  privilege  or  right  than  that  of  a 
natural  person.  There  is  nothing  there  that 
expressly  or  by  ImpUcatlou  gave  it  the  right 
to  so  operate  its  plant  as  to  render  It  a  nui- 
sance as  to  plaintiffs.  It  is  clear  to  ua,  from 
tlie  evidence,  that  in  the  (^eratlon  of  the 
defendant's  plant  the  principles  of  the  max- 
im. "Sic  utere,"  etc.,  already  quoted,  have 
been  utterly  disregarded.  Nor  do  we  think 
tlie  use  is  damnum  absque  inj  aria—one  where 
there  is  a  loss  for  which  tbe  law  proTidea  no 
remedy. 

We  think  the  judgment  ought  to  be  affirm- 
ed, and  it  Is  accordingly  so  ordered.  All  con-  j 
our.  i 


HUNT  T.  ANCIENT  ORDER  OF  PYRA- 
MIDS. 

(Court  of  Appeals  at  Kansas  <Sty,  Mo.  Feb.  1, 
1904.) 

INSURANCE— PROVISION  AGAINST  8UI0IDB-A0- 
CIDENTAL  KILUNQ— BVIDSNOB— AiTBAI.. 

1.  lu  an  action  on  a  life  policy  prorldinK  that 
the  insurer  should  not  be  liable  If  the  insured 
rotniuitted  suicide,  held,  that  there  was  snltstan- 
tinl  evidence  that  the  Insured's  Ulling  of  him- 
self was  accidental,  thus  tending  to  support  a 
verdict  for  the  plaintiff. 

2.  An  appellate  court  will  presume  tiiat  the 
discretion  of  the  trial  court  was  exercised  fairly 
in  refusing  a  new  trial  whenever  there  Is  mb- 
sfantial  evidence,  which,  If  believed,  will  sup- 
port the  verdict. 

Api;ea:  from  Gircnlt  Ootirt,  Temon  Cbnu- 
ty. 

Action  by  Sarah  V.  Hunt  against  the  An- 
cient Order  of  Pyramids.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. I 

8.  A.  Wight  and  a  G.  Bnztoii,  for  appel-  j 
laii'.    Scott  ft  Bowker,  for  reqNnident 

ELIASON,  J.  The  plaintiff  Is  the  widow 
of  W.  T.  Hunt,  deceased,  who  had  issued  to 
him  by  defendant  a  benefit  certificate  of  life 
insurance,  payable  to  her.  for  $1,000.  On 
Hunt's  death,  defendant  refused  payment, 
whereupon  she  brought  this  action,  and  pre- 
vailed In  the  trial  court 

The  sole  ground  for  the  appeal  Is  the  re- 
fusal of  the  trial  court  to  sustain  the  motion 
for  new  trial,  and  the  sole  reason  urged  by 
defendant  why  it  should  have  been  sustain- 
ed is  that  there  was  not  snffldent  evidence 
upon  which  to  base  the  verdict.  Tbe  certif- 
icate provided  that,  if  Hunt  committed  sui- 
cide, no  recovery  could  be  had  thereon.  The 
defense  was  that  be  did  commit  suicide, 
which  was  denied  by  plaintiff,  and  that  was 
the  sole  Issue  to  which  Hie  evidence  in  the 
ease  was  addressed.  The  theory  of  the  de- 
fense is  that  the  deceased  was  somewhat  tm- 
balanced  In  mind,  resulting  from  sickness 
or  sunstroke,  or  both,  and  that  on  the  day 
•f  bis  death  he  wu  depressed  because  of  bis 


wife's  Intention  to  leave  home  for  a  visit 
to  friends  and  relatives  in  Colorado;  that, 
being  in  such  mental  condition,  he  purchased 
a  pistol  at  a  store  in  tbe  city  of  Nevada, 
where  he  lived,  and  returned  home  to  kill 
himself;  that  members  of  his  family,  seeing 
he  had  tbe  pistol,  endeavored  to  get  It  from 
him,  and  failed;  and  that  he  then  shot  him- 
self. Tbe  theory  of  the  plaintiff  is  that  he 
was  not  mentally  wrong;  'that  on  the  day  in 
question  he  was  In  good  health  and  usual 
spirits;  that  he  bought  the  pistol  to  kill  acme 
troublesome  and  annoying  stray  cats  that 
were  prowling  about  the  premises;  that  the 
endeavor  to  have  htm  give  up  the  pistol  was 
not  to  prevent  bis  using  it  on  himself,  but 
to  prevent  annoyance  and  fright  to  the  fam- 
ily, and  to  boarders  in  the  house,  some  of 
whom  were  sick;  that,  in  slipping  or  stum- 
bling, and  involuntarily  throwing  up  his 
arms,  the  pistol  was  accidentally  discharged 
Into  bis  head,  causing  his  death. 

There  is  no  doubt  that  the  evidence  given 
in  belialf  of  the  defendant  made  a  stroDg 
case  of  suicide— so  strong,  indeed,  that  if 
the  Jury  had  returned  a  verdict  for  defendant 
no  one  could  have  called  it  in  question. 
There  were  evidence  and  circumstances  go- 
ing to  show  that  plaintiff,  her  sister,  and  her 
mother  knew  the  moment  they  saw  deceas- 
ed with  the  pistol  that  be  Intended  bodily 
harm  to  plaintiff  or  to  himself,  or  both.  It 
showed  that  plaintiff  first  saw  the  pistol 
while  tbey  were  alone  in  the  parlor,  and  that 
she  struggled  to  get  it  from  him,  when  It 
was  discharged,  perhaps  accidentally,  but 
the  report  alarmed  the  others;  and  the  sis- 
ter seems  to  have  immediately  thought, 
without  being  told,  that  he  had  attempted 
plaintiff's  life.  FlalntUTs  mother  and  sis- 
ter followed  deceased  out  of  the  boose.  The 
mother,  seeing  the  pistol  in  <hl8  hand,  asked 
him  to  give  it  up.  It  was  again  discharged, 
perhaps  accidentally;  but  great  excitement 
existed,  and  the  women  were  crying  aloud, 
and  some  one  called  a  man  passing  along 
the  street  to  go  for  a  policeman,  which  he 
did.  One  or  more  neighbor  women  came 
over,  and  all  seemed  to  recognize  that  an 
extraordinary  and  terrifying  condition  pre- 
vailed. It  was  at  this  point  that  he  shot 
himself  and  fell  In  the  yard.  But  when  tbe 
case  was  thus  made  for  defendant— It  may 
be  even  stronger  than  we  have  put  It— the 
plaintiff  Introduced  herself,  mother  and  sis- 
ter, and  others.  Their  testimony  went  di- 
rectly to  support  the  theory  in  her  behalf 
which  we  have  already  stated.  If  the  Jury 
believed  these  witnesses,  their  testimony  un- 
doubtedly supported  the  verdict  Plaintiff's 
mother  testified  that  when  she  saw  deceas- 
ed In  the  yard,  near  tbe  porch  or  platform 
entrance  to  the  kitehen.  she  standing  In  the 
kitch«a  door,  the  pistol  "went  off"  and  be 
said,  "Oh,  I  didn't  go  to  do  that."  Slie  then 
told  him  to  give  the  pistol  to  bw,  and  he 
turned  towards  her,  and  started  to  step  Qp 
on  the  platform,  as  she  tbonght  to  band  it 
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to  her;  but,  as  he  stepped  up,  he  seemed  to 
lose  his  balance.  One  ^preeslon  of  the  wit- 
ness was  that  he  "stepped  oti  backwards. 
Ue  lout  his  balance."  At  any  rate,  he  fell 
or  stepped  backwards  off  of  the  platform, 
and,  as  he  did  so,  his  hands  were  thrown 
up,  and  while  In  that  falling  position  the  dis- 
charge of  the  pistol  occurred  which  sent  the 
ball  through  his  head;  going  in  on  the  right 
and  coming  out  on  the  left  side.  In  addi- 
tion to  the  affirmative  testimony,  there  are 
two  circumstances  which  the  Jury  could  well 
consider  in  behalf  of  plalntlffB  theory.  One 
Is  that,  if  deceased  was  bent  on  killing  him- 
self, he  had  an  opportunity  to  do  it  before 
Ilia  action  attracted  attention,  and  even  aft- 
erwards, while  in  the  yard,  before  the  fatal 
discharge.  The  other  la  that  the  physician, 
who  was  immediately  called,  testified  that 
there  was  no  burning  of  the  hair,  or  powder 
murks  on  the  heuii— mtllilng  but  the  entrance 
iif  the  bullet.  That  fact  would  Indicate  that 
Che  pistol  was  Ui-ed  at  arm's  length— an  un- 
usual and  uncertain  way  for  a  suicide.  It 
ought,  furthermore,  to  be  considered  that  the 
Jury  could  have  believed  deceased  was  men- 
tally unsound,  and  that  his  action  was  as 
detailed  by  some  of  the  testimony  in  defend- 
ant's behalf,  and  yet  the  fatal  result  have 
come  about  by  accident,  as  described  by 
plaintiff's  mother. 

When  there  Is  any  substantial  evidence  to 
sustain  the  verdict,  the  appellate  court  will 
not  weigh  it  That  Is  the  duty  of  the  jury 
and  trial  court  Crossan  v.  Crossan,  169  Mo. 
637.  70  8.  W.  130;  State  v.  Gleason.  172  Mo. 
1:31),  72  8.  W.  67G;  State  v,  Jacobs,  152  Mo. 
r>G&,  54  S.  W.  441.  The  law  as  to  the  duty 
of  courts  on  appeal  In  cases  Involving  the 
fjuestion  of  the  sufficiency  of  evidence  to  sus- 
tain a  verdict  has  been  gathered  and  set 
forth  by  the  resfiective  counsel  In  their  briefs. 
But  in  considering  such  cases  it  should  not 
be  forgotten  that  a  trial  court  has  a  far  wider 
range  of  discretion  than  has  an  appellate 
court.  The  former  has  a  right  to  pass  upon 
the  weight  of  testimony,  while  the  latter 
has  not  And  Its  discrL'tion,  except  In  cases 
of  clear  abuse,  will  not  be  supervised.  And 
when  a  point  Is  made  on  appeal  as  to  the 
sufficiency  of  evidence,  the  appellate  court 
always  has  In  view  the  fact  that  the  trial 
Judge,  with  more  power  and  better  opportu- 
nities for  correct  Judgment,  has  refused  to 
interfere.  Beid  v.  Ins.  Co..  58  Mo.  421;  Bank 
V.  Armstl-ong,  92  ilo.  205,  4  S.  W.  720;  State 
V.  Young,  119  Mo.,  loc.  clt  525.  24  S.  W. 
1038;  Hull  V.  Ry.  Co..  CO  Mo.  App.  593;  Reld 
V.  Lloyd,  61  Mo.  App.  646. 

The  point  made  In  argument  by  defendant 
as  to  the  duty  of  the  trial  court  to  promptly 
grant  another  trial  when  it  considers  the  ver- 
dict to  be  against  the  weight  of  the  evidence, 
and  that  lujustlce  has  been  done.  Is  susUiin- 
t'd  by  a  large  number  of  decisions  collected 
l)y  counsel.  As  alr(?ady  stated,  we  fully  rec- 
ognize that  such  is  the  duty  of  that  court 
But  In  this  case  there  Is  substantial  evidence 


to  support  the  verdict,  and  w«  have  no 
means,  therefore,  of  ascertaining  that  the 
trial  court  did  not  fully  perform  Its  duty. 
We  must  presume  that  It  did  nntU  It  is  made 
clearly  to  appear  that  It  did  not.  The  rale 
govemlnff  appellate  courts  may  be  stated  to 
be  this:  That  whenever  the  record  dlselows 
substantial  evldeQce,  which.  If  believed,  will 
support  the  verdict  rendered,  then  an  appel- 
late court  cannot  say  that  the  trial  conrt  bad 
not  exercised  its  discretion  fairly  and  proi>- 
erly.  The  appellate  coiurt  presumes  that  the 
trial  court  has  [>erformed  its  duty  as  the  law 
directs.  That  presumption  abides  up  to  the 
point  of  a  total  absence  of  evidence  of  sub- 
stantia! character. 

The  judgment,  with  the  concnrreiice  of  the 
other  Judges,  Is  affirmed. 


WEBEB  T.  ANCIENT  ORDEIB  OT  FXRA- 

MIDS. 

(Court  of  Appeals  at  Kansas  City,  Mn.  Ftb.  1. 

1904.) 

INSURANCE— UPB  POLICY— PROOFS  OF  DEATH 
—WAIVER— PLEADING  —  ANSWER  — VERIFICA- 
TION —  ULTRA  VIRES  —  PAYMENT  OF  PKt- 
UIUMS. 

1.  In  au  action  on  a  life  policy,  where  the  so- 
swer  was  not  verified,  the  contract  as  alleged  if 
the  petition  stood  confessed. 

2.  The  defease  of  ultra  vires  cannot  STaU  i 
beneficial  association  in  an  action  on  s  Uf( 
policy,  where  it  was  not  pleaded. 

8.  By  execnting  a  life  policy,  a  beneficial  as- 
sociation waived  a  medical  examination  of  the 
iuBured  and  an  application  on  one  of  its  forms, 
required  by  its  by-laws. 

4.  In  an  action  on  a  life  policy  issued  hy  a 
beneficial  assodation.  a  defense  that  the  In- 
snred  did  not  comply  with  its  jHovisions  as  to 
payments  of  premiums,  without  allying  wberr- 
in  there  was  any  noncompliance  with  the  pro- 
visions, was  Insufficient 

5.  Proofs  of  death  of  one  insured  In  a  beae- 
ficlal  association  were  unnecessary  where  it  de- 
nied all  UaUllty. 

Appeal  from  Circuit  Court,  Jacbsoa  Conn- 
ty:  Roland  Hngbes,  SS»clal  Judge. 

Action  by  Charles  Wdver  against  the  An- 
cient Order  of  Pyramids.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  SnlUvan,  for  ai^llant  BobinsoD, 
Bowling  St  McCIure,  for  respondent. 

ELLISON,  J.  This  action  Is  based  on  a 
benefit  certificate  of  life  insurance.  The 
judgment  in  the  trial  court  was  for  the  plain- 
tiff. It  appears  that  plaiutlff's  deceased  wife 
was  a  member  of  the  order  known  as  the 
"Knights  and  ladles  of  the  Fireside,"  and  a 
betieflt  certificate  of  insnrance  was  issued  by 
that  organisation.  Afterwards  this  ms 
transferred  to  defendant  the  latter  issohi; 
what  is  termed  s  "rider,"  whereby  It  contract- 
ed to  and  did  assume  the  obllgatioos  and 
benefits  of  the  original  certiacate.  This  rider 
appears  to  have  been  duly  executed  de- 
fendant's officers  and  attached  to  the  orip- 
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inal.  The  state  of  the  pleatliugs  practically 
(settles  the  prlucipal  points  in  tbis  case  In  fa- 
vor of  the  plaintiff.  The  defense  Is  based 
largely  on  the  statement  that  defendant  did 
not  execute  the  rider  contract;  that  is  to  say, 
that  there  was  no  proper  proof  of  its  execu- 
tion by  plaintiff.  The  answer  was  not  veri- 
fied by  affidavit,  and  therefore  the  contract 
made  with  the  defendant  as  charged  and  as 
filed  with  the  petition  stood  confessed.  Smith 
V.  Rembaugh,  21  Mo.  App.  390;  Thomas  t. 
Association,  73  Mo.  App.  371.  But  defend- 
ant argues  that,  if  the  contract  was  executed 
by  defendant  as  appears  on  Its  face,  it  is  still 
of  no  force  or  obligation,  being  ultra  vires  the 
power  of  the  corporation  to  recelre  the  de- 
ceased as  a  transferee,  or  to  Issue  the  "rider" 
contract  In  the  manner  claimed.  The  defense 
of  ultra  vires  Is  affirmative  matter  which 
should  be  specially  plended.  It  was  not  ao 
pleaded  by  defendant,  and  consequently  It 
cannot  be  heard  on  tbnt  head.  Williams  v. 
Verity  (Mo.  App.)  73  S.  W.  732.  That  case 
cites  Louisville  Tobacco  Co.  v.  Stewart  fKy.) 
70  S.  W.  286.  It  Is  likewise  supported  by 
Orlesa  v.  Association  (Sup.)  15  .N.  Y.  Supp. 
71.  nfflrraed  In  133  N.  Y.  619,  30  N.  B.  1146. 

Defendant  sets  up  one  of  its  by-laws 
which  requires,  as  preliminary  to  the  issu- 
ance of  a  benellt  certificate,  that  there  shall 
be  a  medical  examination,  approved  by  Its 
medical  director;  and  that  the  deceased  did 
not  furnish  such  examination.  It  may  bo 
answered  to  this  that  that  was  an  objection 
which  should  have  been  made  by  defendant 
before  entering  Into  the  contract.  By  exe- 
cuting the  contract,  defendant  waived  the 
prerequisites  It  prescribed  as  necessary  to 
induce  It  to  become  obligated.  Watts  v.  As- 
sociation. Ill  Iowa,  90,  82  N.  W.  441;  Mc- 
l-:iwain  V.  Ins.  Co.  (Sup.)  63  N.  Y.  Supp.  293. 

Defendant  next  sets  up  that  Its  by-laws  re- 
quire that  all  benefit  certificates  Issued  shall 
be  on  forms  furnished  by  the  executive  coun- 
cil. But  nevertheless  it  made  the  present 
contract  without  requiring  that  form,  and 
cannot  now  complain.  In  this  rannection,  de- 
fendant says  that  no  certificate  duly  signed 
by  the  proper  officers  was  Issued  to  deceased. 
Tills  objection  is  disposed  of  In  what  we  said 
as  to  there  being  no  denial  of  the  contract  un- 
der oath. 

It  im  next  set  op  by  answer  that  deceased 
did  not  comply  wltii  a  certain  section  of  the 
by-laws  as  to  when  and  how  payments  were 
to  be  made.  The  particulars  of  the  breach 
of  tills  law  are  not  alleged,  the  answer  mere- 
ly stating  that  she  "did  not  comply  with  tiie 
provisions  of  said  requirements."  The  law: 
referred  to  sets  forth  in  detail  what  Is  to  be 
done  In  certain  contln^ncles,  and  when  as- 
spsftments  are  to  be  credited  to  the  member, 
etc.  The  answer  shonld  have  specified  where- 
in deceased  Tlolated  the  law. 

It  lastly  sets  np  answer  that  no  death 
proofs  were  made  or  offered.  It  was  not  nec- 
essary that  proof  should  be  made,  since  de- 
fendant denied  In  toto  all  liability. 

After  a  full  examination  of  the  VfAnta  made 


against  the  judgment,  we  conclude  they  are 
not  sufficiently  well  founded  to  authorize  our 
interference.  In  our  view,  considering  the  is- 
sues as  made  by  the  pleadings,  plaintiff  did 
not  need  some  of  the  evidence  he  offered. 

Under  the  case  made  by  the  pleadings  and 
proof  the  judgment  was  manifestly  for  the 
right  party,  and  will  be  affirmed.  All  concur. 


PENDLETON  T.  ASBUHY. 
(Oonrt  of  Appeals  at  Kansas  Oity,  Mo.  Feb.  1, 
IfiOl.) 

CONTRACT— MONOPOLT—PDBUO  PRINTINQ— 
RIGHT  OF  ACTION. 

1.  Where  two  newspaper  publishers,  having 
the  only  i^ants  of  the  kind  In  the  county,  enter- 
ed  into  an  agreement  that  each  shoiild  bid  the 
same  rate  for  the  county  printing,  the  rate  to  lie 
charged  being  the  maximum  allowed  by  law. 
and  for  an  equal  division  of  the  proceeds,  the 
contract  Is  an  unlaw^fnl  one,  thouui  the  county 
finandal  statement  was  to  be  published  In  both 
papers  without  additional  charge. 

2.  Where  two  uewspaper  publishers,  having 
the  oaly  plants  of  the  kind  In  the  county,  enter- 
ed into  an  agreement  that  each  should  bid  the 
maximum  rate  for  the  county  priuting,  and  di- 
vide the  proceeds,  a  refusal  by  one  to  pay  over 
half  of  the  proceeds  of  a  contract  for  Uie  publi- 
cation of  constitutional  amendments  gives  the 
other  no  standing  to  enforce  payment  to  him  .of 
his  share,  the  daim  being  founded  on  the  illegal 
agreement. 

Appeal  from  drcvlt  Oonrt,  Dallas  County; 
Argus  Cox,  Judge. 

Action  by  E,  L.  Pendleton  against  H.  H. 
Asbury.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

J  W.  Miller  and  John  S.  Haymes,  for  ap- 
pellanL  O.  M.  Scott,  for  respondent. 

SMITH,  P.  3.  This  is  an  action  on  account 
to  recover  $55.62  for  publishing  certain  con- 
stitutional amendments  In  the  Buffalo  Reflex, 
a  newspaper  of  which  plaintiff  was  the  pro- 
prietor. The  plaintiff  had  judgment  in  the 
circuit  court,  and  the  defendant  appealed. 

The  facts  appearing  directly  or  by  Infer- 
ence from  the  record  are  that  In  1900,  at  the 
county  of  Dallas,  In  this  state,  the  plaintiff 
was  the  publisher  of  a  newspaper  called  the 
Reflex,  and  the  defendant  was  the  publisher 
of  that  called  the  Record.  These  two  papers 
were  the  expositors  of  the  principles  of  op- 
posing schools  of  political  thought  They 
were  published  in  a  county  very  limited  In 
territory,  sparsely  populated,  and  moderate  In 
wealth.  The  gleaning  for  two  newspapers  In 
such  a  narrow  and  scant  field  was  by  no 
means  encouraging,  and  just  how  to  build 
up  and  maintain  two  rival  newspapers  In  It 
became  a  problem  that  sorely  taxed  the  com- 
bined genius  of  both  plaintiff  and  defendant 
The  paramount  question  which  was  constant- 
ly arising,  and,  "like  the  ghost  of  Banquo,  will 
not  down."  was,  "What  shall  I  do  to  be  sav- 
ed?" And  while  their  political,  financial,  and 
perhaps  social  Interests,  under  other  condi- 
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tioDB,  would  have  been  Inimical  the  one  to  the 
other,  7et  the  very  barrenness  of  the  field 
and  the  helplessness  of  the  condition  In  which 
the;  found  themaelTes  was  a  warning  to 
them  that  a  protracted  existence  would  be 
rendered  possible  only  by  a  combination  of 
their  energies.  Thus  It  was  they  became, 
"Two  souls  with  but  a  single  thought,  two 
hearts  that  beat  as  one."  A.  "fellow  feeling 
made  them  wonderous  Icind,"  and  under  the 
influence  of  so  menacing  an  adversity  "the 
lion  and  the  lamb"  were  made  to  lie  down 
together  in  apparent  peace.  Such  environ- 
ment brought  them  closer  together.  Confer- 
ence and  suggestion  resulted.  After  "taking 
counsel  of  their  fears,"  they  concluded  It 
would  be  "unprofessional"  for  either  to  do 
any  public  prlnttog  for  less  than  the  "legal 
rates."  The  plalntifC  and  defendant,  having 
the  only  two  newspapers  in  the  county,  en- 
tered into  an  agreement  which  provided, 
amongst  other  thln^,  that  each  would  bid 
the  same  rate  for  publishing  the  financial 
statement  of  the  county,  and  which  they  did 
accordingly.  The  county  court,  seeing  to 
what  complexion  it  was  thus  reduced,  pro- 
posed to  plaintiff  and  defendant  that,  if  they 
would  each  make  the  publication  in  bis  pa- 
per, it  would  pay  the  rate  bid  th^efor,  divid- 
ing such  amount  equally  between  them.  By 
this  combination  competition  was  eliminated 
from  the  problem,,  and  the  public  was  forced 
to  pay  double  what,  but  for  such  combina- 
tion, it  otherwise  would  have  been  required 
to  pay  for  the  publication.  By  the  agree- 
ment to  which  we  have  already  referred,  the 
plaintiff  and  defendant  were  not  to  bid 
against  each  other  for  the  county  printing, 
nor  was  either  to  do  such  printing  for  less 
than  a  rate  agreed  upon,  and  that  each 
should  publish  the  constitutional  amend- 
ments, and  that  the  proceeds  received  for  the 
current  year  for  all  state  and  county  print- 
ing should  be  equally  divided  between  them; 
or,  as  a  witness  for  plaintiff  testified,  "they 
bad  an  agreement  about  publisblng  the  two 
accounts,  and  that  they  were  to  divide  up 
on  them  what  they  got  out  of  them— divide 
up  the  Bpoils,  was  the  way  I  understood  it" 
The  agreement  covered  all  the  state  and 
county  printing  required  to  be  done  In  the 
county.  None  of  the  county  printing  was  to 
be  done  for  less  than  the  maximum  rate  al- 
lowed by  law.  The  Secretary  of  State,  who. 
It  may  be  interred,  belonged  to  the  same 
political  party  as  the  defendant  was  author- 
ized by  the  statute  to  designate  the  news- 
paper in  which  the  constitutional  amend- 
ments were  to  be  published  In  that  county. 
The  clerk  of  the  county  court,  who,  it  may 
be  also  inferred,  was  of  the  same  political 
party  as  the  plaintiff,  wus  authorized  to  con- 
tract for  the  printing  of  the  election  ballots. 
It  was  not  an  unreasonable  expectation  that 
the  Secretary  of  State  would  designate  the 
defendant's  paper  as  that  in  which  the  pub- 
lication of  the  constitutional  amendmenti 
■honld  b«  made;  nor  was  it  to  be  lees  reaaon- 


ably  to  be  expected  by  the  plaintiff  that  he 
would  be  awarded  by  the  county  cleric  the 
Job  of  printing  the  election  ballots,  whlcb 
was  required  to  be  done  at  the  expense  of 
the  county.  The  plaintiff  and  defendant, 
each  sharing  In  the  common  desire  to  realize 
as  much  as  possible  out  of  the  public  print- 
ing required  In  said  county,  entered  into  said 
treaty  stipulations  to  the  further  effect  that 
neither  would  do  any  county  printing  for  les 
than  the  maximum  rate  allowed  by  statute, 
and  that  each  should  publish  the  constitntioo- 
al  amendments,  the  county  financial  state- 
ment and  that  each  should  print  one-balf  of 
the  ballots  to  be  ordered  by  the  clerk,  and 
divide  equally  the  whole  amount  received; 
or.  In  other  words,  it  was  agreed  that  plain- 
tiff and  defendant  should  bid  the  same  rate 
for  the  publication  of  the  county  statement, 
and  wben  made,  they  would  not  only  divide 
the  proceeds  arising  from  doing  that  printing, 
but  also  the  amount  received  for  all  other 
printing  done  that  year  for  either  the  state 
or  the  county.  The  manifest  purpose  of  the 
agreement  was  to  do  away  with  competition 
for  the  publication  of  the  county  flnanciai 
statement  and  to  compel  tlie  payment  of  a 
double  rate  therefor,  which  was  to  be  divid- 
ed, and  to  secure  a  division  between  them 
of  the  proceeds  arising  from  the  doing  of  all 
the  other  public  printing  required  In  the 
county.  The  scheme  was  one  that  embraced 
the  doing  of  several  things,  but  the  principal 
thing  to  be  accomplished  by  it  was  to  com- 
pel the  county  to  pay  a  rate  for  the  publica- 
tion of  the  county  financial  statement  suffi- 
ciently large  and  remunerative  to  Justify  not 
only  a  division  of  it  but  of  the  proceeds  of 
all  the  other  public  printing  required  in  the 
county.  The  promise  of  the  defendant  to 
divide  the  proceeds  received  for  the  publica- 
tion of  the  constitutional  amendments  was  t 
part  of  the  combination  scheme.  The  scheme 
provided  by  the  agreement  contemplated  a 
spoliation— a  raid  on  the  county  treasury.  It 
was  contra  bonos  mores.  It  must  be  con- 
demned by  every  consideration  of  public  pol- 
icy. It  cannot  be  upheld.  Parsons  v.  Ran- 
dolph, 21  Mo.  App.  353;  Harrison  v.  McCHuney, 
32  Mo.  App.  481.  Though  the  amount  in  con- 
troversy is  Insignificant  yet  the  principle  In- 
volved is  one  of  the  greatest  importance.  It 
Is  true  that  the  claim  of  the  plaintiff  Is  for 
the  publication  of  the  constitutional  amrad- 
ment;  yet  this  claim  is  founded  on  the  il- 
legal agreement  Is  b  part  of  It,  and  without 
which  It  has  no  foundation  on  which  to  rest 
But  the  plaintiff  contends  that,  as  the  agree- 
ment provided  for  the  publication  of  the  coun- 
ty statement  in  both -papers,  a  greater  pub- 
licity was  given  to  It,  and  it  was  thCTcfore 
not  against  public  policy.  The  Legislature 
has  by  statute  required  that  a  publication  of 
the  county  financial  statement  be  made  hi 
"some"  (one)  newspaper  printed  In  the  coun- 
ty (section  6798,  Rev.  SL  1899).  and  has  fixed 
the  maximum  rate  tor  such  publlcaUoa  (sec- 
tion 4688,  Id.).  The  effect  of  the  agreement 
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here  was  to  require  the  county  court  to  pay 
for  tbe  publication  In  two  papers.  Instead  at 
one,  and  to  pay  Jnat  double  what  It  other- 
vise  would  hare  been  required  to  pay.  The 
combination  agreement  so  entered  Into  and 
executed  was.  It  seems  to  us,  bat  a  fraudu- 
lent trick,  by  which  tbe  parties  thereto  were 
enabled  to  appropriate  to  their  own  use  out 
of  the  county  treasury  a  stun  of  money  to 
which  they  bad  no  lawful  right  Tbe  rule 
has  been  declared  to  be  that  when  either 
party  to  the  Illegal  contract  or  transaction 
applied  to  a  court  for  aid,  If  the  plalntUf 
cannot  open  his  case  without  showing  be  has 
broken  the  law,  the  court  will  not  assist  him, 
whateTer  his  claim  In  Justice  may  be  upon 
the  defendant  No  court  will  lend  Its  aid  to 
a  man  who  founds  bis  cause  of  action  upon 
an  immoral  or  illegal  act  The  principle  of 
public  policy  is  "Bx  dolo  malo  n<Hi  oritur 
actio."  Hatch  t.  Hanson,  46  Mo.  App.  323; 
Connor  t.  Black,  119  Mo.  126,  24  8.  W.  184. 
The  plaintUTs  cause  of  action  was  founded 
upon  ttie  illegal  agreement  to  which  we  have 
referred,  and  cannot  therefore,  be  enforced. 
The  instruction  In  the  nature  of  a  demurrer 
to  the  ertdence  should  have  been  giTen. 

The  judgment  must  be  reversed.  All  oon- 
enr. 


SURGE  T.  DUDEIN 

(Co^iit  o:  AppeeU  at  Kansas  Olty.  Ho.  Feb.  1, 
1904.) 

NOTES  — FAXLUHE  OP  PATXE  TO  BITIt— KX 
ONERATION    OP  StIRBTT— SDPPICIBNCY  OP 
ANSWER— IQNORANCB  OF  NAMB  OF  PATSB— 

SSTOFPEL  Tb  PLBAD. 

1.0ne  dgnlnr  a  note  cannot  plead  that  he 
does  not  know  the  name  of  the  payee, 

2.  Under  Rer.  St  1899,  K  4500-4B02,  pro- 
riding  that  a  surety  on  a  note  may  require  tbe 
payee  to  bring  action,  and  that,  if  such  require- 
ment la  not  CMnplied  with,  tbe  surety  will  be  ex- 
onerated, mere  faflure  of  the  payee  to  sue  un- 
til the  principal  becomes  Insolrent  no  request 
therefor  baving  been  made  on  Mm,  will  not  dis- 
diarge  the  surety. 

S.  A  defendant  In  an  action  tm  a  note  an- 
swered that  he  was  a  surety;  that  the  principal 
was  solveut  for  some  years  after  the  note  was 
dae;  that  the  payee  knew  defeDdant'e  residence, 
bat  defendant  did  not  know  the  payee's;  that 
the  principal  Informed  defendant  that  the  note 
was  paid;  that,  if  defendant  had  known  the 
note  was  unpaid,  he  could  have  protected  him- 
self: and  that,  when  be  learned  the  note  was 
□npaid.  tbe  principal  had  become  insolrent. 
Beld  not  to  state  a  defense,  so  that  Judgment 
on  the  pleadings  ft>r  plaintlfF  was  proper. 

Appeal  from  Circuit  Court;  Henry  County; 
W.  W.  Graves,  Judge. 

Action  by  William  O.  Bui^,  as  adminis- 
trator of  Oscar  F.  Burge,  deceased,  against 
D.  S.  Dnden.  Judgment  for  plaintiff  and 
defendant  appeals.  At&rmed. 

Peyton  A.  Parks,  for  appellant  John  Cos- 
groT^  tm  respondent 


t  2.  Sw  PrlDdpal  ana  Surety,  toI.  40,  Cent  Dig. 
I  2U. 


SMITH.  P.  J.  This  la  an  action  which 
was  brought  by  plaintiff  against  defendant 
on  a  promissory  note  for  ¥600,  payable  to  the 
order  of  the  former's  Intestate  one  year  after 
the  date  thereof,  to  wit  December  6,  1894, 
at  the  "Banking  House  of  Salmcm  &  Sal- 
mon, Clinton,  Ma"  The  note  was  executed 
by  defendant  and  one  Elges,  who  was  not 
Joined  as  a  defendant  The  answer  of  de- 
fendant Duden  admitted  the  execution  of  the 
note  auid  on.  and  alleged  (1)  that  defendant 
was  merely  the  surety  on  said  note,  and  so 
known  to  be  by  the  payee  therein,  the  plain- 
tiff's Intestate;  (2)  that  Elges,  at  the  time 
of  the  execution  of  said  note,  and  for  several 
years  thereafter,  was  solvent;  (8)  that  the 
residence  of  defendant  was  at  all  times  well 
known  to  the  payee  of  said  note;  (4)  that 
defendant  did  not  know  at  the  date  of  said 
note,  nor  until  the  year  1901,  the  post-offlce 
address  of  the  payee  therein;  ^)  that  In 
1897  he  was  informed  by  Elges  that  said 
note  had  been  paid;  (6)  that  if  defendant 
had  been  advised  that  said  note  had  not  been 
paid  when  It  became  due.  he  could  have  pro- 
tected himself;  (7)  that  he  did  not  know  un- 
til 1901  that  said  note  bad  not  been  paid, 
and  that  at  about  that  time  said  Elges  be- 
came Insolvent;  (8)  that  plaintiff,  for  these 
reasons,  was  estopped  to  maintain  this  ac- 
tion sgalnst  him  (defendant).  The  conclu- 
sion of  the  answer  was  that  "defendant  de- 
nies each  other  allegation  contained  In  the 
petition."  The  trial  court,  on  motion  of  the 
plaintiff  for  that  purpose,  gave  Judgment  on 
the  pleadings.   The  defendant  appealed, 

Tbe  facts  pleaded  by  the  answer  manifest- 
ly constitute  no  defense  to  the  plaintiff's  ac- 
tion. The  statute  put  It  In  the  power  of  de- 
fendant to  require  the  payee  of  said  note  to 
bring  suit  thereon,  and  provided  that  if  such 
retinlrement  be  not  complied  with,  he  be  ex- 
onerated from  liability  thereon  to  the  payee. 
Rev.  St  1899,  f§  4500-4502.  The  answer 
alleges  that  the  defendant  did  not  know  the 
name  of  the  payee  of  the  note.  Having  pre- 
sumably read  it  before  be  signed  it  he  could 
not  be  heard  to  claim  Ignorance  of  the  name 
of  the  payee  therein.  He  could  no  doubt 
have  ascertained  the  post-offlce  address  of  the 
payee  had  he  inquired  at  the  bank  where 
the  note  was  payable.  No  diligence  is  al- 
leged to  have  been  exercised  by  him  In  en- 
deavoring to  ascertain  this  fact.  But  iiow- 
ever  all  this  may 'be,  it  Is  manifest  that 
to  sustain  such  a  defense— to  permit  a  surety 
on  a  negotiable  note  to  become  exonerated 
from  his  liability  thereon  upon  any  such 
grounds— would  be  to  strike  down  the  com- 
mercial value  of  all  bills,  bonds,  notes,  and 
other  securities.  The  statute,  as  we  have 
seen,  provides  for  the  exoneration  of  sure- 
ties from  liability  on  snch  Instruments,  and 
this  is  most  generally  tbe  only  way  it  can 
be  accomplished.  The  passivity  of  the  payee 
In  the  note  did  not  have  the  effect  to  ex- 
onerate the  defendant  as  surety.  2  Daniel 
on  Neg.  Inst  I  1339;  Bnasell  t.  Brown,  21 
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Mo.  App.  51.  Until  he  received  the  statutory 
notice  to  Bue,  be  could  remain  paesiTe.  Noth- 
ing waa  required  of  hlta  to  keep  alive  hla 
secoxlty.  The  plaintllE's  right  of  action  In 
big  representatfre  capacity  Is  not  put  In  Is- 
sue by  the  answer.  It  stands  Impliedly  ad- 
mitted. The  statute  expressly  enjoins  that 
we  shall  not  reverse  the  Judgment  of  any 
court  unless  we  shall  believe  that  error  haa 
been  committed  materially  affecting  the  mer^ 
Its  of  the  action.  In  view  of  the  adOitsslona 
nnd  allegatlona  of  the  answer,  we  cannot  say 
that  the  trial  court,  by  Its  Jndgment  haa 
committed  error  matarially  affecting  the  mer> 
Its  of  the  action. 

The  judgment  Is  so  clearly  for  the  right 
party  that  it  must  be  affirmed.  All  concur. 


HARDING  et  aL  t.  CITY  OF  OARTHAOB. 
(Court  of  Appeals  at  Kansas  City,  Mo.   Feb.  1, 

1904.) 

INJUNCTION— TIME  OF  TRIAIr-WAITBR  OF 

PROCESS. 

1.  Rev.  St.  1S89,  S  5506,  relative  to  injunc- 
tions, provides  that,  after  answer  is  filed,  mo- 
tion may  be  made  at  any  time  In  term  to  dis- 
solve the  Injunction,  and  upon  sudi  motion  the 
parties  may  Introduce  testimony,  etc.  Section 
2013,  relative  to  suite  fu  general,  provides  that 
they  may  be  instituted  by  filing  a  petition  and 
the  voluntary  appearance  of  the  adverse  party, 
or  by  the  filing  of  a  petition  and  suing  out  pro- 
cess thereon.  Section  2042.  relating  only  to 
cases  In  whicb  defendant  has  been  served  with 
process,  makes  actions  triable  at  the  return 
term.  Beld,  that  the  court  had  power  to  or- 
der an  injunction  suit,  in  which  no  temporary 
injunction  had  been  asked,  and  in  which  defend- 
ant volnntarily  appeared  at  the  term  preceding 
the  return  term,  to  be  tried  at  the  term  of  ap- 
pearance. 

Appeal  from  Circuit  Court,  Jasper  County; 
J.  O.  Perkins.  Judge. 

Suit  by  H.  H.  Harding  and  another  against 
the  city  of  Carthage.  From  an  order  of  dis- 
missal, plaintiffs  appeal.  Affirmed. 

Howard  Gray  and  Thomas  &  Hackney,  for 
appellants.  McReynolds  &  Halliburton  and 
H.  J.  Green.  City  Atty.,  for  respondent 

BROADDUS,  J.  This  Is  a  proceeding  com- 
menced by  appellants  against  respondent  In 
the  Jasper  county  circuit  court  for  the  pur- 
pose of  enjoining  and  restraining  respondent 
from  Issuing  certain  bonds  theretofore  voted 
by  its  citizens  to  conatrflct  an  electric  light 
plant,  and  to  prevent  the  erection  of  such 
plant.  The  petition  was  filed  December  28, 
1898,  while  the  December  term  of  court  was 
iu  session.  A  summons  Issued  the  same  day, 
returnable  to  the  June  terra,  1899,  of  the  said 
circuit  court.  No  temporary  restraining  order 
was  asked  for  or  obtained.  The  summons 
was  served  December  24,  1808.  On  January 
3.  18U9,  defendant  ^tered  its  appearance  In 
said  cause,  filed  an  answer,  and  filed  a  mo- 
tion asking  the  court  to  set  said  cause  down 
for  trial  during  the  December  term  of  court, 
and  duly  gave  appellants  notice  of  the  filing 


of  said  answer  and  motion.  And  on  January 
28,  1889,  the  court  sustained  said  motion,  and 
set  the  case  down  for  trial  on  February  6. 
1899.  Appellants  on  February  4,  1899,  filed 
their  motion  to  set  aside  said  order,  which 
motI<m  was  by  the  court  overruled.  On  Feb- 
ruary 6.  1899,  said  cause  coming  on  for  hear- 
ing, appellants  failed  and  refused  to  appear 
and  prosecute  their  case,  and  the  court  dis- 
missed the  case  for  failure  to  prosecute  the 
same.  On  the  same  day  appellants  filed  their 
motion  to  set  aside  the  order  setting  the  case 
for  trial,  and  to  set  aside  the  order  overruling 
appellants'  previous  motion  to  set  aside  said 
order,  and  to  set  aside  the  order  dismissing 
the  case  for  failure  to  prosecute  the  case, 
which  motion  was  by  the  court  overruled, 
and  appellants  appealed  to  this  court. 

Appellants  have  printed  the  record  sub- 
stantially In  full,  and  the  only  question  In  the 
case  is  the  authority  of  the  circuit  Judge  to 
set  the  case  down  for  trial  at  the  December 
term  of  said  court  The  Jasp^  county  circuit 
court  holds  four  terms  a  year,  commencing 
on  the  first  Monday  In  March,  June,  Septem- 
ber, and  December,  respectively.  The  March 
and  September  terms  are  held  In  Carthage, 
and  the  June  and  December  terms  In  Jop- 
lin.  Chapter  84,  Rev.  St  1889,  eotlOed  "In- 
junctions," provides  the  manner  of  obtaining 
injunctions,  and  how  they  shall  be  heard  and 
determined,  but  It  only  provides  f«  their 
bearing  In  cases  where  a  temporary  injunc- 
tion has  been  obtained.  Section  5505,  Id.,  Is 
as  follows:  "After  the  answer  Is  filed,  a  mo- 
tion may  be  made  at  any  time  in  term  to  dis- 
solve the  injunction,  and  upon  such  motion 
the  partly  may  Introduce  testimony  to  sup- 
port the  petition  and  answer,  and  the  comt 
shall  decide  the  motion  upon  the  weight  at 
the  testimony  without  being  bound  to  take 
the  answer  as  true."  Such  Injunctions  may 
be  granted  by  the  circuit  court  or  judge  in 
vacation,  and  In  certain  cases  by  the  probate 
court  or  the  judge  thereof  In  vacation,  or  by 
the  county  court  or  two  Judges  thereof.  Sec- 
tions 5488,  5489.  But  the  chapter  in  ques- 
tion does  not  undertake  to  regulate  the  prac- 
tice for  bearing  In  cases  where  there  has  been 
no  temporary  injunction.  It  then  necessarily 
follows  that  the  hearing  must  be  as  provided 
by  the  general  provisions  of  the  Code.  When 
a  petition  Is  filed  either  In  term  or  In  vaca- 
tion, and  no  temporary  Injunction  Is  asked, 
the  clerk  Issues  process,  as  In  other  cases,  re- 
turnable to  a  future  term,  at  which.  If  de- 
fendant is  served  in  time,  as  provided  by  the 
Code,  he  is  required  to  answer,  and  the  case 
stands  for  trial.  Or  the  defendant  may 
waive  service  of  process  and  enter  his  appear 
ance,  whlcb  will  have  the  effect  of  giving  the 
court  Jurisdiction  of  his  person.  Section  2013. 
Rev,  St  1889  (now  section  566,  Rev.  St  18991. 
provides  how  suits  may  be  Instituted,  vlt: 
"By  filing  a  petition  and  the  voluntary  ap- 
pearance of  the  adverse  parly;  or.  by  the 
filing  of  a  petition  and  suing  out  process 
tbereon."  It  may  therefore  be  conceded  that. 
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as  tbe  object  of  tbe  process  Is  for  tbe  purpose 
of  giTlng  the  adverse  party  notice  of  tbe  pro- 
c^edlDgs,  hlB  voluntary  appearance  amounts 
to  a  waiver  of  process,  and  tbe  court's  Juris- 
diction is  as  complete  as  If  tbe  process  bad 
been  served  upon  bim.  It  Is  agreed  bere  tfaat 
the  court  bad  Jurisdiction  of  the  subject-mat- 
t«  of  tbe  suit,  and,  as  we  bave  seen,  bad 
Jurisdiction  of  tbe  parties.  But  tbe  conten* 
tion  is  tbat  the  court  was  not  authorized  to 
bear  tbe  case  at  the  December  term,  1S99, 
during  which  the  suit  was  begun,  but  tbat 
the  June  term,  to  which  process  was  return- 
able, was  tbe  trial  term.  Section  2042,  Bev. 
St.  1889,  provides  when  a  defendant  served 
with  process  shall  plead  to  the  petition,  and 
when  tbe  case  shall  be  triable.  But  this  sec- 
tion refers  solely  to  cases  where  tbe  defend- 
ant Is  served  with  proem;  tbat  Is,  where  tt 
has  obtained  Jurisdiction  of  bis  person  by 
notice.  It  has  no  reference  whatever  to  cases 
where  tSie  defendant  has  conferred  Jurisdic- 
tion by  bla  entry  of  appearance.  The  section 
requires  service  of  process  to  be  bad  for  a 
certain  number  of  days  before  the  beginning 
of  tbe  term.  Tbe  object  of  the  statute  is  to 
Klve  defendant  sufficient  time  after  notice  to 
prepare  for  trial.  But  if  he  pleads  to  tbe  pe- 
tition be  waives  timely  notice.  And  It  oc- 
curs to  us  that  court  Is  thereby  possessed 
of  «Hnplete  Jorladlctlou  of  the  case,  and  may 
or  may  not  proceed  with  tbe  trial,  as  tbe  clr- 
cnmstances  demand.  We  can  see  no  good 
reason  why  a  court,  when  tbe  pleadings  of  a 
case  are  complete,  should  not  proceed  to  trial, 
if  tbe  parties  are  ready.  Tbe  object  of  the 
Code  Is  to  provide  for  the  speedy  administra- 
tion of  Justice.  Under  such  circumstances.  It 
would  be  tbe  duty  of  the  court  to  set  a  day 
for  trial,  to  mable  the  parties  to  make  the 
necessary  preparation.  Id  this  case  plaintiffs 
were  notified  of  the  fltlng  of  defendant's 
anmnr,  and  of  its  motion  to  have  a  day  fixed 
tor  trial.  Tbe  plalntlCFs  appeared  on  the  28th 
of  January,  tbe  time  fixed  for  tbe  hearing  of 
the  motion,  which  tbe  court  sustained,  and 
set  the  case  for  trial  on  February  6tb.  When 
the  day  for  trial  arrived,  plaintiffs  did  not 
appear,  to  urge  any  objections  to  a  bearing, 
and  their  case  was  dismissed  for  want  of 
prosecntlon.  Tbe  only  g^round  urged  bere 
against  the  action  of  the  court  is  tbat  tbe 
court  had  no  authority  to  try  the  case  prior 
to  tbe  return  term  of  tbe  writ  But  we  are 
of  tbe  opinion  that  defendant's  entry  of  ap- 
pearance-by  filing  its  answer  at  tbe  Decem- 
term  made  such  term  tbe  trial  term.  Tbe 
Issues  between  the  parties  had  been  made  on 
the  pleadings.  TTnder  such  conditions,  there 
can  be  no  good  reason  given  why  the  court 
may  not  set  a. case  for  trial  during  the  term, 
as  well  aa  at  any  future  term.  And  the  plain- 
tiff need  not  suffer  any  hardship  by  reason 
of  the  unexpected  appearance  of  the  defend- 
ant. If  snfflcient  time  be  given  him  to  make 
his  preparation  for  trial.  Tbe  Code  has  pro- 
vided ftor  all  such  contingencies.  See  section 
2123,  BsT.  St  18S9.  The  plaintiffs  come  Into 


court.  In  tbe  first  place,  asking  tor  a  hearing, 
and  they  should  not  he  allowed  to  complain 
of  the  action  of  defendant,  who  waives  all 
preliminaries  and  tendera  them  a  speedy  tri- 
al. They  ought  at  least  to  be  as  vigilant  aa 
their  adversary  tbat  they  hSTe  placed  on  tbe 
defensive. 
Affirmed,  All  concur. 


OEOROB  8.  HOWELL  ft  CO.  T.  DIOEEB- 

SON. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Jan.  2, 
1801.) 

flALXS-RBFUSAL  TO  DBUVBB— FINDINQ-MBAS- 

URE  OF  DAMAGES-ERROR  IN  INSTRUC- 
TION—CURE BY  KEMITTITUR. 

1.  In  an  action  by  a  purchaser  of  apples  for 
failure  to  deliver,  the  evidence  showed  that 
the  orchard  whose  yield  was  purchased  con- 
tained from  649  to  1.500  barrels.  The  api>k-s 
were  to  be  barreled  by  the  purchaser.  The 
jury's  verdict  vas  based  ou  the  estimate  that 
the  ordiard  contained  649  barrels.  Beld,  tbat 
an  error  in  omitting  to  take  account  of  the  cost 
of  barreling,  in  instructing  on  the  measure  of 
damages,  was  cared  by  a  remittitur  computed 
on  the  basis  of  648  barrels  in  tbe  orchard. 

2.  In  an  action  by  a  purchaser  of  apples  for 
failure  to  deliver.  It  appeared  that  plaintiff 
agreed  to  pack  15U  barrela  per  day;  tbat  on  the 
first  day  bis  employte  were  delayed  by  the  sell- 
er's nnreadlness;  tbat  early  the  next  day  the 
seller  stopped  picking,  and  ordered  them  away: 
and  that  during  tbe  time  employed  they  packed 
about  75  barrels.  Feld.  that  defendant  could 
not  comi^in  of  a  finding  of  refusal  to  deliver, 
on  the  ground  thiit  it  was  not  shown  that  plain- 
tiff comd  have  packed  150  barrels,  as  agreed. 

Appeal  from  Circuit  Court;  Folk  County; 
Argus  Cox.  Judge. 

Action  by  George  S.  Howell  &  Co.  against 
Jerome  Dlckerson.  Judgment  for  plaintiffs, 
and  defendant  appeals.   Affirmed.  * 

C.  H.  Sklnker  and  6.  A.  Watson,  for  ap- 
pellant Patterson  ft  Patterson,  for  respond- 
ents. 

BBOADDUS,  J.  This  suit  Is  founded  upon 
the  following  contract,  to  wit: 

"This  contract  made  on  the  16th  day  of 
September,  3,901,  between  Geo.  S.  Howell  & 
Go.  and  Jerome  Dlckerson.  wltnesseth:  That 
for  and  in  consideration  of  tbe  sum  of  five 
hundred  dollars  paid  by  said  Geo.  S.  How- 
ell &  Co.  and  the  further  considerations 
herein  named,  Jerome  Dlckerson  has  sold  to 
tbe  said  Geo.  S.  Howell  ft  Co.  all  apples 
growing  in  the  orchard  of  said  Dlckerson, 
situate  8  miles  north  of  Springdeld,  Mo., 
containing  46  acres,  and  bounded  on  the 
north  by  Lyman  and  on  the  east  by  Gar- 
Uck,  which  come  within  the  following  spco- 
Iflcatlon:  that  Is  to  say,  all  apples  in  said 
orchard  which  shall  measure  two  and  one- 
fourth  inches  In  diameter  and  be  free  from 
rot.  No  apple  shall  be  rejected  on  account 
of  any  blemish,  wormbole  or  Insect  sting 
appearing  on  the  same  unless  same  shall 
also  be  affected  with  rot  The  said  Dicker- 
son  shall  pick  and  deliver  said  apples  at  the 
01t7  of  Springfield  at  such  place  as  the 
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said  Howell  ft  Oo.  shall  designate  within 
the  limits  of  said  clt7.  Said  delivery  shall 
heglu  on  the  Ist  day  of  October.  1901.  The 
said  Geo.  S.  Howell  A  Oo.  agree  to  pay  the 
said  DlckersoD  for  said  apples  the  sum  of 
$2  per  barrel  of  3  bnshels  each,  the  said 
apples  to  be  received  and  barreled  by  the 
said  Howell  &  Co.  The  said  Howell  &  Co. 
agree  to  receive  and  barrel  150  barrels  per 
day;  the  barrels  to  be  furnished  and  paid 
for  by  said  Howell  &  Co.  The  said  Howell 
&  Co.  agree  to  pay  for  each  100  barrels 
when  delivered  and  the  said  fSOO  this  day 
paid  shall  be  considered  as  payment  for 
the  last  hundred  and  fifty  barrels  delivered 
under  this  contract  And  should  the  8al<l 
Howell  &  Co.  fall  or  refuse  to  carry  out  their 
part  of  this  contract  the  said  $500  shall  be 
retained  by  said  Diclcerson  as  liquidated 
damages  for  such  failure.  (Signed  in  dupli- 
cate Sep.  16,  '01.)  Jerome  Dlckerson.  Qeo. 
8.  Howell  &  Co.  by  Geo.  S.  H." 

The  petition  alleges  that  the  plaintiffs  paid 
the  $S00  mentioned,  and  offered  to  comply 
with  the  terms  of  the  contract,  but  that  de- 
fendant failed  to  so  do  on  bis  part,  and 
that  he  drove  plaintttts'  employte  from  the 
orchard,  and  failed  and  refused  to  pick  and 
deliver  the  apples,  and  retained  the  $500 
paid  him.  There  was  evidence  that  on  the 
last  day  of  September  the  parties  began 
picking  and  packing  the  apples,  and  that 
plalntlfTB'  employes  were  grading  them 
down  as  provided  in  the  contract,  but  that 
defendant  was  dlssatisfled  with  the  way  in 
which  it  was  done,  and  that  defendant  de- 
layed the  packing  of  the  apples  somewhat 
because  for  want  of  ladders  for  the  use  of 
his  pickers;  that  plaintiffs  packed  that  day 
and  on  the  next  until  between  8  and  9 
o'clock,  when  defendant  discharged  his  pick- 
ers, and  ordered  plaintiffs'  employes  to  leave 
tlie  orchard.  During  the  time  so  employed, 
they  packed  about  75  barrels.  The  evidence 
tended  to  show  that  plaintiffs  were  pre- 
pared to  pack  ISO  barrels  per  day;  that  the 
orchard  contained  from  649  to  1,S00  barrels 
of  apples;  that  the  cost  of  packing  was 
about  40  cents  per  barrel;  and  that  the 
lowest  market  price  at  Springfield,  the  place 
of  delivery,  was  $2.75  per  barrel.  Defend- 
ant's evidence  tended  to  show  that  he  dis- 
missed his  pickers,  and  required  plaintiffs' 
employes  to  leave,  or  to  comply  with  the 
contract  as  he  understood  it.  He  insisted 
that  they  rpjected  apples  that  should  have 
been  received  under  the  contract  The  Jury, 
under  the  instructions  of  the  conrt  returned 
a  verdict  for  plaintiffs  for  $025.50,  of  which 
$500  was  for  the  money  paid  on  the  con- 
tract, and  the  residue,  $425.50.  for  damages 
for  failure  of  defendant  to  deliver  the 
apples. 

The  contention  of  defendant  Is  that  the 
court  erred  In  instmctlng  the  Jury  as  to 
the  measure  of  damages.  After  instructing 
the  Jury  to  find  for  plaintiff  the  $500.  the 
court  Instructed  as  foUows:  ''And  In  addi- 


tion, they  will  assess  plaintiffs*  damages  at 
such  sum.  if  any,  as  the  weight  of  evidence 
shows  was  the  difference  per  barrel  be- 
tween the  market  price  October  1,  1901,  and 
the  contract  price,  viz.,  $2  per  barrel,  for 
such  number  of  barrels  coming  up  to  the 
aforesaid  standard  aa  ttiey  shall  find  said 
orchard  contained,  and  that  in  no  event  are 
they  to  assess  plaintiffs*  damages  at  a  sum 
exceeding  the  sum  sued  for."  The  objectioQ 
to  said  instruction  is  that  it  failed  to  teU  the 
Jury  that  they  must  deduct  from  the  maitet 
price  the  costs  of  barreling,  aa  the  market 
price  at  Springfield  was  of  apples  in  the  bar^ 
rel.  The  error  was  discovered,  and  the 
plaintiffs,  in  order  to  avoid  Its  effect,  en- 
tered a  remittitur  of  $196.35;  and  the  court 
rendered  Judgment  for  the  amount  of  the 
verdict  less  the  sum  remitted,  viz.,  $T2T.15l 
In  order  to  arrive  at  this  result,  the  court 
assumed  that  the  apples  in  the  orchard 
amounted  to  649  barrels.  This  was  the  least 
amount  aa  shown  by  the  evidence,  ttiat  the 
orchard  contained.  As  we  read  the  evi- 
dence, there  was  more.  But  under  the  find- 
ing the  defendant  could  not  have  been  in- 
jured for  that  reason,  but  rather,  benefited. 
He  is  not  in  a  condition  to  complain  of  tbe 
action  of  the  court 

But  defendant  contends  that  there  was  a 
total  failure  of  proof  to  sustain  the  finding, 
in  this:  that  the  contract  provided  that 
plaintiffs  should  pack  150  barrels  per  day, 
whereas  the  evidence  does  not  show  tlut 
with  the  means  at  band,  they  were  able  to 
do  80.  The  trouble  about  this  claina  Is  that 
the  defendant  did  not  give  plaintiffs  an  op- 
portunity to  determine  whether  they  could 
or  could  not  They  had  been  delayed  ai»ne 
on  the  first  day  because  defendant  was  not 
prepared  for  them,  and  they  were  required 
to  quit  early  the  next  day.  And  further,  tf: 
in  performing  the  contract  plalntUTs  failed 
to  pack  the  150  barrels  a  day,  and  be  wai 
damaged  thereby,  he  had  bis  remedy.  All 
he  had  to  do  was  to  comply,  or  offer  to 
comply,  on  bis  part  But  this  course  be  did 
not  pursue.  On  the  contrary,  he  refused  to 
deliver  the  apples,  and  ordered  tbe  plain- 
tlffB'  servants  away.  The  Jury,  on  proper 
instructions,  found  that  he  refused  to  de- 
liver the  apples. 

Tbe  finding  and  Judgment  are  (or  tbe  i^t 
party,  and  ought  not  to  be  disturbed.  Oaust 
affirmed.  All  concur. 


OORSON  V.  WAIXIBL 

(Oourt  of  Appeals  at  Kansas  City,  Ho.  Feb.  1. 

1904.) 

ADMINISTRATOR  —  ACTION  —  NOTICB  —  BTAn- 
MENT  OF  CLAIM— AMENDMENT— APPSAU 
1.  Under  Rev.  St.  1899.  {  188,  providing  that 
any  person  may  exhibit  his  demand  agalust  ■ . 
decedent's  estate  by  serving  on  the  admioietra- 
tor  a  notice  of  the  amoant  and  nature  of  the 
claini.  a  notice  stating  that  tbe  claimant  vi^ 
prmnt  for  allowance  a  claim  foondad  on  twa 
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recolptfl  from  (be  decedent,  wUdi  sm  let  out,  Is 
insufficieiit  in  not  stadDg  the  amoont  and  na- 
ture of  the  claim. 

2.  Under  Rev.  St.  1899,  |  4079,  prorlding  that 
the  atatement  of  plaintUra  cause  of  actioD  may 
be  amended  in  the  amwUate  court  to  aopply  anr 
omistdon  when  substantial  Justice  will  be  pKf 
mo  ted  thereto,  but  no  new  (ton  ihall  be  added, 
a  notice  to  an  administrator  containing  receipts 
from  decedent  on  which  a  claim  against  his  es- 
tate  is  based,  and  stating  that  it  will  be  pre- 
sented for  allowance^  m  reqnired  by  section  197, 
on  which  notice  the  claim  is  tried  in  probate 
court,  la  not  a  nullity,  bot  may  be  amended  on 
appeal  to  the  circuit  court  by  adding  a  state- 
ment of  the  "amount  and  oattire  of  tJ^e  claim," 
as  required  by  section  188. 

Api>eal  from  Circuit  Oourt,  Cooper  County; 
Jamea  S.  Hazell,  Judge. 

Proceeding  by  James  M.  Corson  against 
John  A.  Waller,  administrator  of  the  estate 
of  WUUam  H.  Glasgow,  deceased.  From  a 
judgment  dlBmlaslng  the  cause,  plaintiff  ap- 
peals. BeTersed. 

O.  G.  D.  Carlos  and  Jno,  CoagroTe,  for 
appellant  W.  M.  Williams  and  O.  D.  Ooram, 
for  respondent. 

SMITH,  P.  J.  The  plaintiff  deUwed  to 
the  defendant  admlnlistiator  the  following  no- 
tice: 

*'To  John  A.  Waller,  administrator  of  the 
estate  of  Wm.  H.  Glasgow,  deceased:  Take 
notice  that  at  the  next  term  of  the  prohate 
court  of  Oooper  coonty.  Mo,  to  he  held  at 
the  court  house  In  the  city  of  BoonvUle,  in 
■aid  county,  on  the  second  Monday  of  Ai^nst, 
1902,  on  the  first  day  of  said  term,  or  as  soon 
thereafter  as  I  can  tw  heard,  I  shall  present 
to  said  court  for  allowance  against  said  es- 
tate a  demand  fbnoded  upon  the  following, 
to  wit: 

**  'October  IS,  1900. 

*"BecelTed  of  J.  H.  Corson  the  sum  of 
fS&sa  on  the  H.  M.  Keerll  note. 

"  *W.  H.  Glasgow.* 
**  December  18,  190a 

***BecdTed  of  J.  M.  Corson  the  sum  of 
$67.8B  In  full  payment  of  the  H.  M.  KeeTll 
note.  W.  H.  Glasgow. 

**  'June  26,  1902.  J.  M.  Oorson.' 

**  *State  of  Missouri,  County  of  Oooper,  ss. 
J.  M.  Conon,  the  abore  named  claimant, 
makes  oath  and  eay^  that  to  the  best  of  his 
knowledge  and  belief  he  has  given  credit  to 
the  estate  of  WflUam  H.  Glasgow,  deceased, 
for  all  payments  and  offsets  to  which  It  Is 
entitled  and  that  the  balance  claimed  Is  Just- 
ly due.  J.  M.  Corson. 

"  *8ubecrlbed  and  sworn  to  this  SOth  day 
of  June,  1902. 

"  'O.  C.  D.  Carlos,  Notary  Public.' " 

On  which  notice  there  was  indorsed  In 
writing  by  the  administrator  the  waiver  "of 
service  of  any  notice  on  me  of  the  presenta- 
tion of  the  above  demand  to  the  probate 
court"  etc.  On  August  11,  1902,  the  parties 
appeared  before  the  probate  court,  when  and 
where  there  was  a  trial  on  the  merits,  re- 
sulting In  judgment  for  defendant.  An  ap- 
peal was  taken  b^  plaintiff  to  the  circuit 


court  where  plaintiff,  by  leave  of  court  filed 
an  amended  statement  which  was  as  fol- 
lows: 

"Plaintiff,  by  leave  of  court  first  had  and 
obtained,  for  his  amended  statemrat  herein 
states  that  he  and  Wm.  H.  Glasgow,  deceas- 
ed, on  tiie  day  of  ,  1898,  execut* 

ed  and  delivered  their  joint  note  to  H.  M. 
Keevil  for  the  sum  at  ¥117;  that  In  order  to 
settle  and  pay  off  said  note,  he  paid  to  Wm. 
H.  Glasgow,  deceased,  on  the  16th  of  Octo- 
ber, 1900,  the  sum  of  ¥68.S0,  and  on  the  ISth 
at  December,  1900,  •  •  •  the  further 
sum  of  $67.85,  both  of  which  sums  so  paid 
by  plaintiff  to  said  Wm.  H.  Glasgow,  said 
Glasgow  promised  and  agreed  to  pay  and 
cause  to  be  credited  on  the  note  to  the  said 
H.  M.  Keevil,  which  payments  will  appear 
by  receipts  dated  on  the  datra  above  given, 
and  herewith  filed,  and  marked  Bxhlblts  A 
and  B;  that  said  Glasgow  failed  and  neglect- 
ed to  pay  said  sums  to  liald  H.  U.  Keevil,  and 
failed  to  have  said  sums  or  either  of  them 
credited  on  said  note  so  held  by  said  Keevil; 
that  since  the  death  of  said  Glasgow  the  said 
Keevil  Instituted  a  suit  against  John  A.  Wal- 
ler, as  administrator  of  the  estate  of  said 
Wm.  H.  Glasgow,  and  plaintiff  on  said  note, 
before  J.  L.  Stephens,  Bsqulre,  a  justice  of 
the  peace  of  Kelly  township,  Cooper  county, 
Mo.,  and  recovered  judgment  for  the  amount 
due  on  said  note;  that  since  then  plaintiff 
has  paid  said  judgment  and  costs,  and  he 
now  asks  judgment  against  the  defendant 
WaDer,  as  administrator  of  said  Wm.  H. 
Glasgow,  deceased,  to  be  levied  of  the  goods 
and  chattels  of  said  estate  In  the  hands  of 
said  administrator,  for  said  sum  of  $12(LS6. 
with  interest  on  (58.50  from  October  15. 
1900,  and  on  ^.86  from  December  13,  1900^ 
and  for  costs." 

To  which  statement  was  an>ended  the  affi- 
davit required  by  section  196,  Rev.  St  1899. 

The  defendant  thereupon  filed  a  motion  to 
strike  the  amendment  from  the  files  for  the 
reason  that  plaintiff's  original  itatanent  was 
a  nolllty.  and  not  susceptible  of  amendment 
and  which  was  by  the  court  sustained.  The' 
defendant  then  filed  a  motion  to  dismiss  the 
cause  for  the  reason  that  plaintiff  had  filed 
In  the  probate  court  no  sufficient  statement 
of  his  cause  of  action^  and  for  tiie  further 
reas<m  that  the  statement  filed  did  not  show 
the  nature  of  his  alleged  demand,  etc,  wldch 
was  stutalned,  and  Judgment  given  accord- 
ingly, and  from  which  plaintiff  appealed. 

The  vital  question  raised  by  the  appeal 
is  whether  or  not  the  statement  at  the  de- 
mand exhibited  to  the  administrator,  and 
subsequently  presented  to  the  probate  coiut 
tm  allowance,  and  by  that  court  heard  and 
determined,  was  such  as  vras  susc^tlble  of 
amendmmt  Section  188,  Rev.  St  1899,  pro- 
vides that  any  person  may  exhibit  bis  de- 
mands against  such  estate  Xry  serving  upon 
the  executor  or  administrator  a  notice  In 
writing  stating  the  amount  and  nature  of 
his  claim,  with  a  copy  of  the  Instrument 
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of  writing  or  account  npon  which  the  claim 
Is  founded.  Section  197,  Id^  provides  that 
any  person  desiring  to  establish  a  demand 
against  any  estate  shall  deliver  to  the  er- 
ecutor  or  administrator  a  written  notice  con- 
taining a  copy  of  the  Instrument  of  writing 
or  account  on  which  it  la  founded,  and  stat- 
ing that  he  will  present  the  same  for  allow- 
ance, etc.  Under  section  188,  providing  how 
a  demand  may  be  exhibited  against  an  es- 
tate, the  notice  given  and  quoted  at  the  out- 
set does  not  meet  the  requirements  of  that 
section,  in  that  it  does  not  state  "the  amount 
:iiid  uature  of  the  claim,"  though  it  does  set 
forth  copies  of  the  instruments  of  writing 
upon  which  it  (the  demand)  Is  founded.  As 
notice  of  the  plaintiff's  desire  to  establish 
his  demand,  it  did  meet  the  requirements 
of  section  197,  supra,  for  it  does  contain 
"copies  of  the  Instruments  of  writing  on 
which  the  demand  was  founded,"  etc.  The 
notice  on  its  face  shows  that  its  purpose  was 
to  procure  the  allowance  against  said  estate 
of  a  demand  founded  on  the  Instruments  In 
writing  therein  copied.  The  plaintiff's  claim 
or  demand  Is  founded  on  the  receipts,  but 
the  statement  of  Just  in  what  way  or  how  the 
same  arose  or  the  decedent's  estate  became 
liable  to  plaintiff  thereon  is  not  stated.  The 
facts  upon  which  the  plaintiff  claimed  there 
was  liability  to  him  on  said  receipts  should 
have  been  stated  so  as  to  fully  advise  the 
administrator  of  the  nature  of  his  claim.  The 
notice  did  not  advise  the  administrator  what 
facts  the  plaintiff  expected  to  prove  in  order 
to  establish  the  liability  of  the  estate  to  him. 
It  is  true  that  in  probate  courts  formal  plead- 
ings are  not  required,  yet  common  justice 
requires  that  the  statement  of  a  matter  about 
which  those  In  charge  of  the  estate  probably 
know  nothing  should,  when  presented  for  al- 
lowance, at  least  be  sufficiently  full  and 
specific  to  apprise  them  of  the  facts  involved, 
BO  that  they  can  be  prepared  properly  to  pro- 
tect the  Interests  confided  to  them,  and  thus 
prevent  the  allowance  of  unjust  demands 
from  swallowing  up  the  estate.  Watklns  v. 
Donnelly,  88  Mo.  322.  The  statement  was 
unquestionably  defective  and  Insatllclent; 
but,  while  this  is  so,  was  it  unsusceptible 
to  amendment?  Was  it,  as  defendant  con- 
tends, an  absolute  nullity,  and  such  as  to 
furnish  nothing  to  amend?  A  statement  of 
a  plaintiff's  cause  of  action  may  be  amend- 
ed in  the  appellate  court  to  supply  any  de- 
ficiency or  omission  therein  when  by  such 
amendinent  substantial  Justice  will  be  pro- 
moted; but  no  new  Item  or  cause  of  action 
not  embraced  or  Intended  to  be  embraced  in 
the  original  statement  shall  be  added  by  such 
amendment  Section  4079,  Rev.  St.  18&9. 
When  a  statement  is  so  entirely  barren  as 
to  state  nothing  at  all— is  a  mere  nullity— it 
la  not  amendable  in  the  appellate  court 
Brashears  t.  Strock,  46  Mo.  221;  Lamb  t. 
Bush,  49  Mo.  App.,  loc.  dt  388;  Dahlgren 
T.  Tocum,  44  Mo.  App.  277. 
While  It  may  be  that  the  statement  hen 


is  bad,  and  would  not  Bupi>ort  a  judgment 
it  cannot  be  said  tliat  it  is  entirely  barren 
—a  nullity-— and  therefore  not  amendable.  It 
sufficiently  appears  therefrom  that  plaintiC 
bases  his  claim  on  the  receipts.  They  cm- 
atitute  the  foundation  of  his  claim.  Tlw 
facts  showing  Just  how  and  in  what  way  tlie 
deceased's  estate  is  liable  to  plalntifT  on  the 
receipts  la  omitted,  but  it  seems  to  na  that 
substantial  Justice  would  be  promoted  by  al- 
lowing him  to  supply  by  amendment  the 
omissions.  Dahlgren  v.  Xocum,  44  Mo.  App. 
277;  Lamb  T.  Bush,  49  Mo.  App.,  loc  dt 
338;  Brashears  v.  Strock,  46  Ma  221.  If 
these  conclusions  be  correct,  it  inevitably  fol- 
lows that  the  court  erred  In  striking  the 
plaintiff's  amendment  from  the  flies  and  ia 
dismissing  the  action. 

The  Judgment  will  accordingly  be  reversed, 
and  cause  remanded  to  be  proceeded  with  ia 
accordance  with  the  view  of  the  law  tusHa 
expressed.  All  concur. 


WOODY  T.  ST.  LOUIS  &  8.  F.  RT.  CO. 
et  aL 

(Oonrt  of  Appeals  at  Kansas  Oity,  Ho.   Feb.  1, 
1901.) 

JtnXIMBNT— RIGHT  RESULT— IRRBaUURniBS- 
RKVERSAL-STATUTB. 
1.  Under  Bev.  St.  1S99,  S  865,  provIdiDg  that 
the  appellate  court  shall  uot  reverse  a  jad^cnt 
unless  error  was  committed  fit;ain8t  the  sppti' 
lant,  materia Ily  affecting  the  result,  a  judg- 
ment will  not  be  reversra,  where  the  right 
suit  Was  readied,  thoagh  the  record  discloses 
that  the  proceedings  leading  up  to  the  Judgment 
were  lo  many  respects  irregular,  and  perhtpi 
erroneous. 

Appeal  from  Circuit  Court,  Polk  County. 

Action  by  Julia  A.  Woody  and  husband 
against  the  St  Louis  &  San  Francisco  Bail- 
way  Company  and  others.  From  a  Judg- 
ment for  plaintiff  wife,  after  the  huaband'a 
death,  defendants  appeal.  Affirmed. 

L„  F.  Parker  and  J.  T.  Woodruff,  for  appel- 
lants.  Bechow  ft  Pntahl,  for  revondent 

SMITH,  P.  J.  This  Is  an  action  which  was 
brought  In  the  Polk  county  circuit  court  hj 
the  plaintiffs  George  and  Julia  Ann  Woody, 
husband  and  wife,  against  the  defendants, 
to  recover  ^,000  damages  for  the  death  of 
their  Infant  son,  Troy,  which  it  was  alleged 
in  the  petition  was  occasioned  by  the  negli- 
gence of  the  agents  and  servants  of  said 
railway  company  while  engaged  In  operat- 
ing one  of  Its  trains  of  cars,  etc.  Upon  the 
application  of  this  defendant,  the  venue  ot 
the  cause  was  removed  to  the  circuit  court 
of  Dallas  county;  and  upon  its  furttier  ap- 
plication It  was  removed  from  the  latta 
court  to  the  circuit  court  of  Cedar  county. 
Just  after  which  the  plaintiff  George  Woody 
died.  While  the  cause  was  pending  in  the 
last-named  court,  some  compromise  settle- 
ment of  the  cause  was  entered  Into  between 
the  surviving  plaintlfl  and  defmdBBtSL  The 
latter  produced  before  tlia  court  a  wifttag 
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'wblch  plaintiff  had  signed  by  making  ber 
mark,  and  wblcb  paper  redted  tbat,  for  tbe 
consideration  of  (COO,  sbe  released  tbe  de- 
fendants from  all  manner  of  actions  wbat- 
ever  wblcb  sbe  bad  against  than,  etc.  De- 
fendants furtbw  produced  anotber  paper, 
stanUarly  signed,  wbidk  antborlzed  tbe  at- 
torneys of  tbe  defendants  to  dismiss  tbe 
ptalntUTs  action  at  ber  costs.  Tbe  defend- 
ants* attorneys  accordingly  moved  tbe  court 
to  dismiss  tbe  action  at  hev  costs,  but  to  tbls 
Bbe  objected  on  tbe  ground  tbat  sbe  bad 
not  executed  tbe  paper  produced  by  defend- 
ants, antbortzlng  sncb  dismissal.  Tbe  court 
refused  to  sustain  tbe  defendants'  motion, 
and  tberenpon,  by  consent  of  parties,  tbe 
venue  of  tbe  cause  was  cbanged  back  to  tbe 
circuit  court  of  Polk  county.  After  three 
cbanges  of  venxK  and  two  Jury  trials,  wltb- 
out  decisive  results,  tbe  defendants  filed  an 
amended  answer,  in  wbldi,  amongst  otber 
defenses,  was  pleaded  tbe  release  beretofore 
referred  to.  Tbe  plaintiff  filed  a  replication 
In  wbicb  it  was  alleged  tbat  sbe  made  a  set- 
tlement of  tbe  cause  of  action  alleged  In  ber 
petition,  and  by  tbe  terms  of  wblcb  "defend- 
ants agreed.  In*  consideration  of  tbe  release 
of  said  cause  of  action,  to  pay  ber  |510,  and 
also  to  pay  aU  tbe  costs  Quit  bad  accrued 
in  tbe  action;  tbat  tbe  defendants'  agents 
prepared  said  release  papers  for  bet  to  sign, 
wblcb,  sbe  understood,  contained  tbe  agree- 
ment Just  stated,  instead  of  tbat  pleaded 
by  tbe  defendants  in  ttaelr  answer,  to  wblcb 
abe  never  assented,  made,  nor  entered  Into; 
that  sbe  was  illiterate,  could  neltber  read 
nor  write,  and  made  ber  maA  <nly;  and  tbat 
she  did  so  witb  tbe  distinct  understanding 
tbat  It  embraced  tbe  contract  as  agreed  up- 
on in  all  tbe  conversations  and  upon  all  tbe 
representations  In  reUtlon  to  tbe  matter  of 
sncb  settlement,"  etc.  At  tbls  stage  of  tbe 
case  tlie  defendants  filed  a  motion  to  set 
aside  the  order  tberetofore  made  permitting 
plaintiff  to  prosecute  her  suit  In  forma  pan- 
perls;  and  to  require  her  to  give  bond  for 
coste,  etc  And  tberenpon  tbe  court  made 
an  order  sustaining  tbe  said  motion,  with  the 
qualification  tbat  "the  only  Issue  which  the 
court  will  permit  plaintiff  to  try  without  giv- 
ing bond  ia  tbe  Issue  as  to  wbicb  party 
should  pay  the  costs  already  accrued."  No 
<»xception  was  taken  by  either  party  to  tbls 
mling  of  tbe  conrt  Tbe  plaintiff  then  filed 
a  motion  to  dismiss  tbe  action  at  the  costs 
of  the  defendants,  allef^lng  as  the  ground 
therefor  that  she  was  Illiterate,  being  una- 
ble to  read  or  write,  and  that  defendants' 
agents  stated  to  her  that  they  would  pay 
ber  9600,  and  all  costs  of  suit,  If  sbe  would 
settle  her  claim;  tbat  she  was  then  In  destl- 
tate  drcnmstancra,  and  was  not  represent- 
ed by  ber  attorneys;  tbat  defendants  procur- 
ed tbe  services  of  her  mother  and  brothers 
to  aid  them  In  Inducing  her  to  settle  said 
claim,  and  that  by  reason  of  said  undue  In- 
Unence  she  was  Induced  to  make  tbe  said 
pretended  compromise  settlement;  that  the 
writtoi  contract  produced  by  defmdants  by 


which  she  appeared  to  have  agreed  tbat  ber 
action  be  dismissed  at  her  costs  was  never 
agreed  to  or  signed  by  her;  and  that  such 
agreement  was  not  ber  agreement  Tlie 
conrt  thereupon  required  the  parties  to  pro- 
ceed to  trial  upon  tbe  issue  raised  by  the 
motion.  There  was  a  trial  to  a  jury,  where 
the  evidence  adduced  tended  to  prove  that 
tbe  defendants'  claim  agents  came  to  plain- 
tiff's bouse  about  a  month  after  tbe  death 
of  ber  husband,  and  endeavored,  to  induce 
ber  to  compromise  ber  claim  for  tbe  death 
of  her  son;  that  tbey  offaed  to  pay  ber  $510 
—tbe  $10  to  buy  something  "to  go  on";  tbat 
tbey  prepared  tbe  paper,  which  sbe  could 
not  read,  and  which  tbey  pretended  to  read 
to  ber,  and,  as  read  to  ber.  It  provided  that 
sbe  was  to  receive  $000,  and  the  defendants 
were  to  pay  tbe  costs  of  the  action  she  bad 
then  pending  against  them,  and,  so  under- 
standing it,  sbe  signed  It  by  making  ber 
mark.  Tbe  evidence  was  in  many  respects 
conflicting,  but  that  for  plaintiff  tended  to 
support  tbe  allegations  of  her  motion.  At 
tbe  conclnslon  of  all  tbe  evidence,  tbe  de- 
fendants requested  an  tnstmctlQn  In  tbe  na- 
ture of  a  demurrer  to  the  evidence,  which 
was  by  tbe  court  refused.  Tbe  court  there- 
upon Instructed  the  Jury,  In  effect:  (1)  Tbat 
the  question  submitted  to  it  was,  "Did  tbe 
defendant,  by  its  agent  agree,  at  tbe  time 
the  compromise  was  effected,  to  pay  tbe 
costs  of  the  action?  And  (2)  that  If  it  be- 
lieved from  tbe  evidence  that  the  stipulation 
to  dismiss  tbe  sul^  offered  In  evidence,  was 
read  over  to  plaintiff,  and  sbe  undwstood  its 
contents  at  the  time  she  signed  it  m  made 
ber  mark,  tben  that  writing  became  tiie  con- 
tract between  tbe  parties,  and  its  answer  to 
the  question  herewith  submitted  should  be, 
"Ko."  If,  however.  It  believed  that  the  atlp- 
ulatlOTS  aforesaid,  read  to  ber  by  defend- 
ant's agent  expressed  the  agreement  tbat 
defendant  should  pay  the  costs,  and  she  did 
not  know  at  tbe  time  of  signing  this  stipula- 
tion what  its  provisions  were,  tben  sbe  is 
not  bound  by  It  The  verdict  of  the  Jury 
was:  "Did  tbe  defendant,  by  its  agents, 
agree  at  tbe  time  the  compromise  was  ef- 
fected that  the  costs  of  the  suit  should  be 
paid  by  defendant?  Yes."  Judgment  was 
thereupon  given  to  the  effect  tliat  the  costs  of 
the  suit  not  theretofore  taxed  to  either  party 
for  special  cause  be  taxed  against  defendants. 
In  accordance  wltb  the  verdu-t,  and  tbat  the 
motion  to  dismiss  the  cause  be  sustained, 
and  that  execution  Issue  for  such  costs.  The 
defendants,  after  an  unsuccessful  motion  to 
set  aside  tbe  verdict  and  Judgment,  appeal- 
ed. 

It  must  be  conceded  that  tbe  ruling  of  tbe 
court  on  tbe  defendants'  motion  to  set  aside 
tbe  order  allowing  plaintiff  to  prosecute  her 
action  as  a  poor  person,  and  to  require  ber 
to  give  a  bond  with  security  for  costs,  was 
unusual.  Irregular,  and  perhaps  outside  of 
the  established  precedents,  yet  as  neltber 
party  Interposed  any  objection  therpto.  or, 
if  to,  made  such  objection  the^basls  of  an 
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exception,  but  rather,  acquiesced  theisln. 
sucti  ruling  Is  not  now  before  ua  for  review. 
And,  too.  It  may  be  conceded  tbat  it  was  Ir^ 
regular  to  allow  tbe  Issue  raised  by  the  an- 
swer and  replication  as  to  whether  or  not  the 
plaintiff  had  been  induced  to  agree  to  and 
sign  the  compromise  stipulations  by  misrep- 
resentation and  undue  InfiiKnce,  or  whether 
or  not  she  had,  as  a  part  of  such  compromise, 
agreed  that  the  action  should  be  dismissed 
at  her  costs,  to  be  raised  by  the  motion  of 
the  plaiuUff;  yet,  as  such  issue  was  so  rals- 
«d,  fairly  submitted,  and  passed  upon  by  the 
Jury,  we  do  not  think  the  result  ought  to  be 
disturbed,  and  especially  bo  since  it  is  clear 
tliat  the  evidence  Introduced  on  the  motion 
pro  et  eon  fully  JusUSed  the  verdict  of  the 
inrj  that  It  was  a  part  of  the  compromise 
agre«nent  that  defendants  should  pay  the 
costs.  The  facts  alleged  in  the  motion  be- 
ing thus  indubitably  established,  though,  per- 
haps, In  a  way  somewhat  irregular,  the  court 
could  not  Ignore  their  existence,  and  In  spite 
of  them  refuse  to  dismiss  the  action  at  the 
costs  of  defendants.  The  Judgment  dismiss- 
ing the  action.  In  view  of  the  evidence,  was 
therefore  manlfesUy  right;  and,  though  the 
proceedings  leading  up  to  It  were,  perhaps, 
irregular  and  erroneous,  yet  we  do  not  feel 
at  liberty  to  disturb  it  because  we  are  ex- 
pressly  commanded  by  the  statute  not  to 
reverse  the  Judgment  of  any  court  unless  we 
believe  that  error  wiu  committed  by  such 
court  against  the  appellant  or  plaintiff  In  er- 
ror, and  materially  affecting  ttie  merita. 
Section  866,  Ber.  St  ISiffi.  It  would  have 
been  far  mote  regular,  and  in  conformity  to 
the  practice  eatabllshed  by  our  Code  of  Clv- 
U  Procedure  (section  054.  Rev.  St  1889),  to 
have  sustained  or  orermled  the  dtfendants' 
motion  witbout  aiialiflcati<Hi,  and  to  have 
submitted  the  Inue  along  with  other  Issues 
raised  by  the  pleadings  at  a  trial  thereafter 
to  be  had.  But  It  the  issue  had  bean  regu- 
larly submitted,  it  Is  dltBcult  to  see  how  a 
different  result  could  have  been  reached, 
and  thmfore  we  cannot  see  bow  the  defend- 
ants have  been  prejudiced. 

Many  questions  have  been  discussed  In  tbe 
brief  of  the  defendants,  but  in  tiie  view 
which  we  feel  obliged  to  take  of  the  case, 
it  would  aem  no  nsefol  puipos*  to  notice 
them. 

Oar  eonvictlim  is  tiiat,  though  flie  proceed- 
ing complained  of  was  In  many  respects  Ir- 
regidar,  and  p«-haps  erroneons,  yet  as  a 
correct  result  was  therein  reached,  we  feel 
constrained  to  give  It  oar  aanction,  and  to 
affirm  the  Judgment  AU  concur. 


QUINLAN  V.  KANSAS  CITY. 

(Ooort  of  Appeals  at  Kansas  Oity,  Bio.  Fdk  1, 
1901.) 

XUNICIPAL.  CORFORATION»HBIDBWAIX  JSJXI' 
R:ES— FORMATION  OP  ICE— INSTRUCTIONS- 
CUR  E-BVI  DEN  CB:-QUESTI  ON  rOR  JURY. 

1.  Evidence  that  at  the  place  where  plaintiff 
fell  ice  from  two  to  six  inches  thick,  roush. 


and  dented  with  abrupt  edges,  extending  disc 
oually  across  tbe  sidewalk  for  a  width  of  aboni 
three  feet  had  formed  from  water  tliat  had 
flowed  down  from  a  spool  on  «n  adjacent 
house,  raised  a  <iaestion  for  the  jnrr  as  to 
whether  the  ice  conRtituted  an  obstrnction  t« 
the  sidewalk,  making  it  nnsafa  for  travel,  so  ai 
to  im^se  a  liability  on  the  city  for  the  injoria 
resulting  therefrom. 

2.  In  an  action  against  a  dty  for  Injnrles  n- 
suiting  from  the  formation  of  ice  on  the  aide- 
walk,  an  instruction  anthorlsiDg  recovery  if 

filalntiff'a  fail  was  caused  bj  rough  and  oneren 
ce,  was  erroneous  when  given  without  any  ref- 
erence as  to  whether  sudi  ice  constituted  aa 
obstruction  rendering  the  walk  unsafe  for  trav- 
el. 

3.  Id  an  action  agaiost  a  city  for  injuries 
resulting  from  the  formation  of  ice  on  the  si^le 
walk,  an  instruction  allowing  recovery  if  plain- 
tiff's fall  waa  caused  roogh  and  uneven  ice, 
without  reference  to  whether  the  ice  constitut- 
ed an  obstruction,  was  cured  by  another  tustroc- 
tion  stating  that  tbe  city  was  not  responsibie 
merely  because  the  Ice  was  rough  and  nneven. 
unless  its  "roughness  or  unevMiness  made  it  an 
obstruction,  and  caused  the  rfdewalk  to  be  in- 
safe  for  travel" 

Appeal  from  Circuit  Court  Lafayette  Conn- 
ty;  Samuel  Da  via,  Judge. 

Action  by  Mary  Qululan  against  Kansas 
City.  From  a  Judgment  for  tdaintiff,  defend- 
ant appeals.  AflOrmed. 

B.  J.  Ingraham  and  J.  J.  Williams,  for  ap- 
pellant  B.  Latshaw  and  H.  F,  Blackwdl. 

for  respondent 

BROADDUS,  J.  This  suit  waa  begun  In 
the  circuit  court  of  Jackson  county,  and  tak- 
en by  change  of  venue  to  I«afayette  county, 
where  It  was  tried,  and  appealed  to  this 
court  Tbe  plaintiff  sues  for  damages  claim- 
ed to  have  been  sustained  by  reason  of  a 
fall  caused  by  the  slippery  wndltion  of  de- 
fendant's sidewalk.  The  evidence  developed 
that  plaintiff  slipped  and  fell  on  tiie  east  side 
of  Cherry  street  about  20  feet  north  of  tlie 
corner  of  Thirteenth  street  on  January  11, 
1901.  Prior  to  the  time  of  her  fall  and  in- 
jury there  had  been  a  ftill  of  snow  and  dcet. 
which  the  plalntifTs  evidence  tended  to  show 
had  mosUy  disappeared.  But  this  was  con- 
troverted by  the  defendant  However,  there 
was  evidence  to  the  effect  that  at  the  place 
where  plaintiff  slipped  and  fell  Ice  had  form- 
ed from  water  freeslng  that  had  flowed  down 
a  spout  leading  to  the  roof  of  an  adjacent 
house;  that  It  formed  to  the  extent  of  from 
two  to  six  Inches  thick,  about  three  feet 
wide,  beginning  at  the  inside  edge  <tf  the 
walk  and  extending  diagonally  across  to  tbe 
outside  of  it;  and  that  it  was  rough,  and 
dented  with  abrupt  edges.  The  testimony 
of  plaintiff  and  her  witnesses  was  that  while 
passing  along  she  came  to  the  place  de- 
scribed, and  when  she  stepped  tqwn  the  Ice 
so  fwmed  on.  ttie  sidewalk  her  foot  slipped, 
and  she  feU  and  was  injured.  It  was  shown 
that  tbe  sidewalk  was  In  the  condition  stat- 
ed, more  or  less,  for  10  days  prevlons  to  tbe 
accident  There  was  a  verdict  for  tlm  plain- 
tiff, and  d^endant  appealed. 

It  is  one  of  defendant's  contentions  that 
the  court  should  have  sustained  Its  donvrrer 
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to  the  evidence,  but  the  facts  stated  plainly 
sbow  tbnt  it  was  a  case  for  tlie  Jury.  It  Is 
tbe  law  that  a  city  Is  not  liable  for  the  slip* 
pcry  condition  of  Its  streets,  caused  by  Ice 
upon  its  sidewalks,  unless  It  he  tbat  '*tbe 
Ice  is  so  rough  and  uaeven,  or  so  rounded 
up,  or  at  sncb  an  lucUue,  as  to  make  it  an 
obstruction,  and  to  cause  It  to  be  unsafe  for 
travel  with  the  exercise  of  ordinary  care." 
Reno  T.  St  Joseph,  169  Mo.  642,  70  S.  W.  123. 
It  was  therefore  a  questtou  for  the  jury,  un- 
der tbe  evidence,  to  determine  whether  tbe 
sidewalk,  under  the  condition  described,  con- 
itltDted  an  obstmction  such  as  to  render  It 
unsafe  for  travel.  In  Reedy  t.  St.  Louis,  161 
Mo.  523,  61  S.  W.  859,  63  L.  R.  A.  805,  it 
was  held  that:  "Where  the  sidewalk  ts  in 
fact  rendered  dangerous  to  pedestrians,  be- 
cause of  slippery  Ice  formed  from  the  ac- 
cidental or  incidental  discharge  of  water, 
sncL  not  being  the  prevalent  condition  of 
sldemlks  at  the  time.  It  Is  the  dnty  of  the 
city  to  cause  the  danger  to  be  removed  with- 
in a  reasonable  time  after  it  has  notice,  or 
by  the  ezncise  of  ordinary  care  could  have 
discovered  the  dangerous  condition." 

Instruction  No.  1  la  objected  to  by  defend- 
ant for  tbe  alleged  reason  that  it  "antborlsed 
&  recovery  by  plaintiff  without  regard  to 
whether  or  not  the  Ice  made  an  obstruction, 
or  had  any  efTect  at  all  on  the  safety  of  the 
sidewalk.  If  only  rough  and  uneven  Ice  was 
a  proximate  cause  of  tbe  fall,  the  Jury  were 
told  that  plaintiff  ahonld  recover."  Said  In- 
struction Is  as  follows:  "The  court  instructs 
the  Jury,  if  you  find  and  believe  from  the 
evidence  that  at  the  time  plaintiff  slipped 
nnd  fell  the  sidewalk  at  tbe  point  where  she 
slipped  and  fell  was  covered  with  rough  and 
uneven  ice,  and  that  said  rough  and  unev^ 
Ice,  If  any,  had  remained  upon  said  sidewalk 
at  said  point  for  a  sufflclently  long  time  prior 
to  the  time  plalntifl  slipped  and  fell  for  the 
defendant,  by  the  exercise  of  ordinary  care 
and  caution,  to  have  known  of  the  presence 
of  said  ice;  if  any,  and  in  time  for  defendant 
to  have  had  a  reasonable  opportunity  to  have 
removed  said  Ice,  or  to  have  caused  the  same 
to  be  removed;  and  if  you  further  find  and 
bellere  from  tbe  evidence  that  aald  Ice,  if 
anjr,  was  a  direct  and  proximate  cause  of 
plaintiff's  slipping  and  falling— then  the  court 
Instmcts  you  that  defendant  Is  not  relieved 
of  Its  liability.  If  any,  to  plaintiff,  on  account 
of  the  fact,  If  yen  find  and  believe  from  the 
evidence  It  ts  a  fact,  that  said  sidewalk  at 
said  time  was  covered  with  sleet,  even  though 
you  further  find  and  believe  from  the  evi- 
dence that  said  sleet  if  any,  was  also  one 
of  the  direct  and  proximate  causes  of  plain- 
tiffs slipping  and  falling."  The  criticism  is 
Jast  Bougb  and  uneven  ice  may  have  exist- 
ed at  the  point  In  question,  but  that  fact 
did  not  render  it  unsafe,  within  the  meaning 
of  the  law,  unless  It  amounted  to  an  obstruc- 
tion such  as  to  render  it  unsafe  to  pedes- 
trians.  WbUe  the  plaintiff  does  not  admit 


that  said  Instmction  Is  faulty,  she  claims 
that  if  it  should  be  so  held,  the  fault  was 
cured  by  defendant's  instruction  No.  1.  It 
must  be  admitted  that  said  Instruction  con- 
tains many  curative  properties.  It  practical- 
ly covers  the  whole  case,  being  clear,  concise, 
and  comprehensive.  It  is  as  follows:  "The 
Jury  are  Instructed  that  the  defen^nt  Kan- 
sas City,  Is  under  no  obligation  to  the  travel- 
ing public  who  may  use  Its  sidewalks  to  re- 
move from  snch  sidewalks  sleet  or  Ice  which 
produces  a  slippery  condition  only.  Nor  Is  It 
responsible  for  Injuries  sustained  solely  by 
reason  of  any  of  its  sidewalks  being  In  a 
slippery  condition  because  of  Ice  or  sleet 
tbereon.  Nor  Is  it  responsible  merely  be- 
cause the  Ice  or  sleet  Is  rough  or  uneven. 
Unless  you  find  from  the  evidence  that  the 
Ice  or  sleet  where  plaintiff  claims  she  fell 
was  80  Tongb  or  uneven  that  Its  roughness 
or  unevenness  made  It  an  obstruction,  and 
caused  the  sidewalk  to  be  unsafe  for  travel, 
with  tbe  exercise  of  ordinary  care,  or  find 
tbat  It  had  been  permitted  to  accumulate  and 
remain  upon  the  walk,  until,  by  thawing  and 
freescing,  It  became  an  obstruction,  and  there- 
by rendered  tbe  sidewalk  unsafe  for  travel; 
and  that  the  defradant  city  had  knowledge  of 
such  obstruction,  or  by  the  exercise  of  reason- 
able care  might  bave  had  knowledge  of  such 
obstruction,  long  enough  before  the  accident 
to  have  removed  the  same  before  the  acci- 
dent, or  by  the  exercise  of  reasonable  care- 
then  tbe  defendant  is  not  liable,  and  your 
verdict  should  be  for  it"  In  Blackwell  t. 
Hill,  76  Mo.  App.  46,  this  court  held  tbat: 
"An  instruction  for  the  plaintiff,  which  was 
Incomplete,  in  that  It  did  not  leave  to  the 
Jury  tbe  question  whetbw  the  sidewalk  was 
reasonably  safe,  is  supplemented  by  ample 
Instructions  on  this  point  given  for  the  de- 
fendant and  the  error  Is  nonprejudicial."  In 
Squires  v.  Kansas  Olty,  76  S.  W.  194,  this 
court  also  held  that:  "Error  In  plalntifTs 
Instruction  that  If  a  loose  plank  rendered  the 
sidewalk  'unsafe  and  defective,*  and  plaintiff 
was  Injured  thereby,  to  find  for  her,  Is  cured 
by  defendant's  instruction  tliat  defendant 
would  not  be  liable  merely  because  there  was 
a  defect  or  imperfection  In  the  sidewalk,  un- 
less it  was  such  tbat  on  account  of  It  the 
sidewalk  was  not  reasonably  safe  for  travel." 
Many  othor  cases  might  be  dted  of  a  like 
character.  It  is  proper,  therefore,  to  hold 
under  the  foreg<4ng  mle  that  the  error  com- 
plained of  was  not  prejudicial. 

The  plaintilTs  second  Instruction  Is  similar- 
ly faulty.  It  Is  substantially  like  her  No.  1, 
and  we  do  not  think  It  was  mldeadlng  in 
view  of  what  has  heretofore  been  stated. 

Objections  are  made  to  other  Instructions 
of  plaintiff,  but  we  do  not  think  tbey  are 
well  founded.  Nm  did  tiie  court  commit 
error  In  rejecting  tbose  of  defendant  not 
given. 

For  the  reasons  given,  tbe  caaae  Is  a£Snn- 
ed.  All  concur. 
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HABRINGTON  t.  WABASH  R.  GO. 
(Coort  of  Appeal!  at  Kansaa  City,  Mo.   Feb.  1, 
1904.) 

HASTES— INJURT  TO  SERVANT— A88UUBD  RISK 
—  NBOUQSNCE  OF  SERVANT  —  DNF0RB8 BEN 
CASUALTY— EVIDBNGB— QUESTION  FOR  JURT. 

1.  Elridence  in  an  action  by  a  servant  against 
his  master  for  injuries  receiTed  bj  bavfng  liia 
fingers  crushed  under  a  cylinder  irbicb  lie  was 
assisting  in  moving,  iind  which  h  was  Ms  dntr 
simply  to  balance  from  the  rear  aa  two  other 
men  carried  It  along,  examined,  and  held  in- 
sufficient to  entitle  plaintiff  to  a  Mibmiasion  of 
the  case  to  the  Jory. 

2.  Where  a  servant  hnd  been  for  30  years  In 
defendant's  em[rfoy,  and  linew  the  risks  and 
hazards  of  the  buiinev,  be  will  be  held  to 
have  aammed  them. 

Appeal  tnm  Clrcntt  Gotirt,  Jackson  Coun- 
ty; W.  R  Teasdftle,  Judge. 

Action  hj  Pat  Harrington  against  the  Wa- 
bash Railroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Geo.  B.  Grover,  Frank  P.  Sebree.  and  H.  C. 
McDougal,  for  appellant  Hollls  &  Fldler,  for 

resiKindent. 

SMITH,  P.  J.  Action  to  recover  damages 
for  personal  Injuries.  The  plaintiff,  in  bis 
petition,  amongst  other  things,  alleged:  That 
the  defendant  operated  machine  and  car 
shops  at  Moberly,  In  said  state,  for  the  re- 
pair of  its  cars  and  all  parts  thereof,  Inclad- 
Ing  cast-Iron  cylinders  for  placing  under  Its 
cars  for  air  or  steum  brakes  used  on  its  said 
cars  in  the  operation  of  Its  road,  said  cylin- 
ders being  about  three  to  four  feet  long  and 
weighing  200  poimds  or  more.  That  among 
said  shops  ao  maintained  by  defendant  In  the 
operation  of  its  road  was  a  paint  shop,  foun- 
dry, and  car  shop,  situated  about  300  feet 
apart.  Between  said  shops  was  a  pit  about 
70  feet  wide  and  about  15  to  IS  Inches  below 
the  surface  of  the  ground,  with  railroad 
tracks  laid  therein  lengthwise  and  close  to 
each  edge  of  said  pit  That  defendant  had, 
for  the  purpose  of  conveying  castings  and 
other  articles  across  said  pit  from  one  shop 
to  the  other,  a  transfer  table,  which  was 
moved  up  and  down  said  pit  by  means  of  a 
crank,  on  the  track  laid  therein,  to  any  point 
where  the  same  was  needed.  The  top  of  said 
table  was  on  a  level  with  the  surface  of  the 
ground  on  each  side  of  said  pit  between  the 
said  shops,  and  said  articles  were  transferred 
on  trucks  across  said  table,  all  of  which  could 
be  done  with  reasonable  safety  In  such  man- 
ner. Plaintiff  was  In  the  employ  of  defend- 
ant working  in  its  said  shops  as  a  laborer  In 
the  repair  of  cars  and  of  car  trucks  for  and  In 
the  (deration  of  Its  road.  That  at  the  date 
aforesaid  plaintiff,  with  two  other  workmen, 
was  ordered  by  defendant's  foreman  In 
charge  of  said  work  and  over  said  workmen, 
to  carry  some  of  the  aforesaid  cylinders  from 
one  of  said  shops  to  the  other,  across  said 
pit  and  tracks  laid  thcroin.  and  was  negli- 
gently and  carelessly  ordered  to  carry  the 
same  over  on  a  stick,  instead  of  ualDg  the 


table  provided  tor  such  purpose.  Tb^t  itx 
obedience  to  said  order  of  aaid  foreman, 
plaintiff,  with  bis  co- la  borers,  attempted  to 
carry  one  of  said  cylinders  across  said  pit,  by 
said  co-laborers  placing  a  stick  under  the 
cylinder,  which  said  cylinder  was  of  cast 
Iron,  with  a  very  smooth  surface  on  tbe  om- 
side,  and  of  a  round  form.  Plaintiff  was 
boldlng  the  back  end  of  said  cylinder.  Tbe 
cylinder  was  taperii^  tiom  one  end  to  tbe 
other,  tbe  large  end  being  In  front,  and  plain- 
tiff holding  the  rear  or  smaller  end,  endeav- 
oring to  balance  said  cylinder  on  said  stick, 
which  by  great  exertion  and  care  be  succeed- 
ed In  doing  from  one  edge  of  the  pit  down, 
into,  and  across  said  pit  and  tracks  ther^ 
until  his  said  co-laborers  stepped  across  tbe 
railroad  tracks  at  tbe  Car  edge  of  said  pit 
and  up  out  of  said  pit  to  the  ground  level 
when,  by  reason  of  the  raise  caused  by  said 
co-lubc«ers  stepping  up  onto  said  ground  level 
it  became  impossible  for  plaintiff  to  keep  said 
cylinder  on  an  exact  balance  on  account  of 
said  abrupt  step-up  and  said  railroad  tracks 
close  to  said  bank  and  the  unequal  height  of 
said  co-laborers  holding  tbe  front  end  of  said 
cylinder  on  said  stick,  and  by  reason  of  tbe 
smoothness  of  said  stick  and  cylinder  it  roll- 
ed, tilted,  and  slipped  on  said  stick  and  fell 
back  onto  plaintiff,  greatly  Injuring  him. 

Tbe  answer  contained  a  general  denial,  to 
which  was  added  the  plea  of  contrlbntory 
negligence  and  tbe  assumption  of  the  risk. 

The  evidence  tended  to  show  Oat  tbe  de- 
fendant's car  repair  and  paint  shops  were 
about  200  feet  apart,  and  fronted  each  other 
north  and  south,  and  that  between  tbem 
there  was  what  is  called  a  "pit,"  In  which 
was  operated  a  transfer  table  or  portable 
bridge  over  which  cars  and  heavy  materlal§ 
were  transferred  from  one  shop  to  the  other. 
Tbe  pit  was  about  18  Inches  de^  and  60  feet 
wide.  On  the  morning  tliat  the  plaintiff  was 
hurt  there  were  two  cylinders  in  tbe  car  shop, 
which  Lang,  the  foreman  of  the  two  shops, 
wanted  removed  to  tbe  paint  shop,  and  be 
accordingly  ordered  Cosby  and  Mitchell,  two 
of  hia  employfis,  to  do  this.  Tbe  cylinder* 
were  truncated  cones,  chnm-shapedl,  and 
about  4  feet  long  and  12  Inches  in  diameter  at 
the  larger  end  and  9  inches  at  the  smaller. 
They  weighed  about  200  pounds  each,  and 
were  a  part  of  the  air-brake  system  In  use  on 
defendant's  railway  trains.  When  Cosby  and 
Mitchell  came  to  remove  tbe  cylindws,  the 
latter  suggested  to  the  foreman  that  tbey 
were  rather  heavy  for  two  men  to  carry 
across  the  pit,  and  thei*eupon  the  torvnun 
told  tbem  to  go  and  get  plaintiff,  who  was 
at  work  In  tbe  car  shop.  Mitchell  notifled 
plaintiff  to  come  over  and  help  them,  which 
tbe  latter  accordingly  did.  Tbe  foreman  di- 
rected them  to  use  a  stick  or  handspike  in 
carrying  tbe  cylinders.  A  stick  was  procured, 
which  was  about  6  feet  long  and  2x2  inches, 
one  side  of  which  was  quite  smooth.  The  cyl- 
inder bad  a  smooth  cast-Iron  outer  sorfacb 
The  stick  was  iwt  under  the  cylinder,  Ooeby 
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taking  bold  of  one  end  and  UJtchell  the  oth- 
er. The  pl&lntlff  took  bold  of  the  rear  and 
smaller  end,  so  as  to  keep  It  In  equllibrlo  <m 
the  stick  while  being  carried.  The  first  cylin- 
der was  removed,  and  when  the  men  returned 
to  get  the  other,  and  bad  placed  tbe  stick 
under  it,  the  foreman  directed  that  If— the 
stick— be  placed  a  little  further  forward,  bo 
that  more  of  tbe  "heft"  would  he  on  the  plain- 
tiff in  holding  up  the  rear  end.  When  the 
three  men  had  carried  it  across  the  pit,  and 
Cosby  and  Mitchell  had  stepped  up  on  the 
level  ground,  the  cylinder  tilted  up,  the 
smaller  end  descending  to  the  sill,  which  is 
in  the  outer  edge  of  the  pit  whereby  the 
plaintiff's  three  fingers  were  caught  and  In- 
jured. Whether  this  was  caused  by  the  plain- 
tiff slipping  or  stumbling  or  by  the  cylinder 
turning  or  slipping  on  the  stick  so  that  plain- 
tiff lost  control  of  hts  end  of  it  is  not  clear 
fr<»n  the  evidence.  The  plaintiff  went  down 
"With  bis  end,  but  Just  how  it  happened  tliat 
he  did  so  Is  somewhat  conjectural.  The 
plaintiff  testified  that  Cosby  and  Mitchell 
were  of  unequal  height,  and  that  when  they 
stepped  from  tbe  bottom  of  tbe  pit  up  on  the 
higher  ground  the  cylinder  turned  on  the 
stick  and  came  right  down  "before  he  knew 
where  he  was."  Cosby  testified  that  plaintiff 
mostly  held  tbe  cylinder  in  balance,  and  that 
was  what  it  was  aimed  for  him  to  do;  that 
the  hind  end  w«it  down  before  it  rolled;  that 
after  that  end  went  down  it  rolled  over 
towards  Mitchell.  He  further  testified  thai 
he  could  not  tell  whether  It  slipped  and  fell 
or  fell  suddenly;  that  as  the  cylinder  fell  be 
looked  behind,  and  that  the  plaintiff  was  in  a 
kind  of  stooping  position,  and  had  hold  of 
taia  end,  and  Jumped  to  let  loose.  The  wit- 
ness could  not  testify  whether  plaintiff  was 
getting  up  or  not,  or  whether  he  was  down 
or  not  Mitchell  testified  that  they  bad 
stepped  out  of  tbe  pit  before  the  smaller  end 
of  the  cylinder  fell;  that  when  the  rear  end 
went  down  it  rolled  some  towards  him,  but 
tho  frwit  end  held  on  the  stick.  This  wit- 
ness, In  telling  how  the  accident  happened, 
said  that  he  could  not  say  "only  that  Paddy 
[plaintiff]  slipped,  or  something,  or  stum- 
bled on  the  rail,  pnlling  the  cylinder  down." 
He  further  testified  that  his  back  was  to 
plaintiff,  and  that  he  would  not  say  plaintiff 
slipped  or  stumbled.  Wbelan,  a  witness  for 
plaintiff,  testified  that  during  the  time  he 
had  been  in  the  employment  of  the  defendant 
he  had  helped  carry  two  cylinders  across  tbe 
pit  in  pretty  much  the  same  way  as  the  one 
was  carried  when  plaintiff  was  hurt.  Wor- 
ledge,  another  car  re[>alrer,  who  was  a  wit- 
ness for  plaintiff,  testified  tiiat  he  bad  helped 
carry  two  or  three  cylinders  across  the  pit 
In  about  the  way  as  that  was  carried  by  plain- 
tiff and  the  two  others,  and  that  It  had  been 
the  usage,  during  the  10  years  he  had  worked 
for  defendant,  for  one,  two,  and  three  men  to 
carry  cylinders  and  other  articles  across  the 
pit  from  one  shop  to  the  other.  Lang,  who 
was  tbe  foreman  of  tiie  repair  shops,  testlfled 


that  he  had  often  seen  three  men  carry  cytln* 
ders  and  other  material  across  the  pit,  and 
that  tills  was  one  of  the  ways  of  transferrii^ 
them  across  the  pit,  and  that  this  was  a  safe 
way  of  carrying  them  over. 

The  question  raised  by  the  appeal  is  wheth- 
er or  not,  on  the  evidence  as  we  have  Just 
stated  It  to  be,  tbe  plaintiff  was  entitled  to 
a  submission  of  tbe  case  to  tbe  Jury?  The 
common  law  enjoins  upon  the  master  the 
duty  to  fumlBh  to  the  serv'ant  a  reasonably 
safe  place  and  reasonably  safe  machinery, 
tools,  and  appliances  In  which  and  with 
which  to  do  the  master's  work.  Holmes  v. 
Brandenbaugh,  172  Mo.,  loc  cit.  64,  72  8. 
W.  550;  Tabler  v.  Ry.  Co.,  98  Mo.  '19,  5  S. 
W.  810;  Grattls  v.  Ry.  Co.,  158  Mo.  408, 
55  S.  W.  108,  48  L.  B.  A.  899,  77  Am.  St. 
Rep.  721.  This  duty,  however,  does  not  make 
the  master  an  Insurer  of  the  servant.  Grat- 
tls V.  Ry.  Co.,  supra.  It  Is  not  the  duty  of 
the  master  to  furnish  any  particular  kind 
of  machinery,  tools,  or  appliances.  His  duty 
In  this  respect  Is  to  use  ordinary  care  and 
diligence  In  selecting  and  ttumisfalng  such 
as  are  safe  and  suitable.  No  Inference  of 
negligence  can  arise  from  evidence  which 
shows  tliat  tbe  implement  or  appliance  was 
such  as  Is  ordinarily  used  for  like  purposes 
by  persons  engaged  In  the  same  sort  of  busi- 
ness. Bohn  T.  Ry.  Ga,  106  Mo.  433,  17  S. 
W.  580.  Nor  Is  the  master  required  to  fur- 
nish the  servant  the  safest  known  applian- 
ces, toote,  or  machinery,  nor  the  lotest  ap- 
proved patterns  of  the  same.  Holmes  t. 
Brandenbaugh,  supra.  The  servant,  when  he 
enters  the  service  of  the  master,  assumes  the 
risks  that  are  usually  Incident  to  the  busi- 
ness being  conducted  by  the  master,  and  his 
wages  include  compensation  for  Injuries  re- 
ceived from  such  risks.  A  master  may  con- 
duct his  business  In  his  own  way,  and  the 
servant,  knowing  the  hazards  of  his  employ- 
ment as  the  business  Is  conducted,  impliedly 
waives  the  right  to  compensation  for  Injuries 
resulting  from  causes  Incident  thereto, 
thoughts  different  method  of  conducting  the 
business  would  have  been  less  dangerous. 
Bradley  v.  By.  Co.,  138  Mo.,  loc.  clt.  802, 
39  S.  W.  763.  There  was  no  evidence  ad- 
duced which  tended  to  prove  that  the  plaln- 
tlCf's  injury  was  occasioned  by  the  negli- 
gence of  tbe  defendant  either  In  furnishing 
the  plaintiff  a  reasonably  safe  place  or  rea- 
sonably safe  tools  or  appliances  In  which 
and  with  which  to  do  the  work  required  of 
him.  There  was  no  evidence  showing  that 
the  number  of  men  or  the  handsdck  furnish- 
ed to  carry  the  cylinder  were  inaufflclent  or 
imsultable;  or,  If  there  had  been,  no  such 
negligence  is  alleged  In  the  petition.  The 
way  which  the  defendant  required  the  cylin- 
ders to  be  carried  was  one  of  the  several 
ways  or  methods  practiced  and  used  by  de- 
fendant In  the  removal  of  cylinders  and  oth- 
er material  from  one  shop  to  another.  It  Is 
perhaps  true  that  It  would  have  been  a  safer 
way  to  carry  {be  cylinders  on  the  transfer 
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table  than  In  the  waj  they  vera  carried, 
still,  as  the  latter  wai  a  reaBonably  safe 
way,  the  defendant  wa»  not  guilty  oi  negU- 
gence  for  not  adopting  the  former.  Smith 
T.  Ry.  Co^  69  Ma  87.  88  Am.  Bep.  48«; 
Mnlrhead  t.  Ry.  CJo.,  19  Mo.  App.  684.  644; 
Conway  t.  Ry.  Co..  24  Mo.  App.  233;  Gotliron 
T.  Packing  Co.  (Mo.  App.)  73  S.  W.  279; 
Bradley  t.  Ry.  Co.,  188  Mo.  293.  89  8.  W. 
768:  Minnier  t.  By.  Co.,  167  Mo.  99,  66  fl. 
W.  1072;  Holmes  t.  Brandenbaugb,  172  Mo. 
53,  72  S.  W.  650.  The  plaintiff  had  been 
In  the  employment  of  the  defendant  ftnr 
more  than  80  years,  and  daring  that  time 
he  had  engaged  In  many  kinds  of  work  for 
defoidant  He  had  been  secrtlott  foreman. 
tra<A  repairer,  car  inspector,  track  repairer, 
etc  He  was  a  man  of  a  rarled  and  vide 
experience,  and  perfectly  fomlllar  with  the 
defendanl^fl  manner  and  way  of  carrying  on 
Its  business  at  Its  idiopa  where  be  was  in- 
jured. At  the  time  of  such  injury  be  was 
employed  as  a  truck  repairer  and  to  do  such 
Jobs  as  he  was  ordered  by  the  foreman.  He 
knew  the  risks  and  haxards  that  were  ordi- 
narily Incident  to  the  defendant's  business 
as  OHidacted  by  It,  and  no  reason  Is  seen 
why  he  should  not  be  held  to  have  assumed 
such  hazards  and  risks,'  and  to  have  impiifKi- 
ly  walTed  bis  right  to  compensation  Cor  the 
bUurles  that  he  might  receive  from  tbe  sam& 
If  this  rule  has  no  application  to  this  cas^ 
then  it  Is  difficult  to  concelTe  of  one  to  which 
■It  does  apply. 

Turning  again  to  the  consideration  of  the 
OTldence.  It  will  be  seen  that  it  does  not  very 
dearly  show  how  the  injury  happened.  It 
appears  that  as  Cosby  and  Mitchell,  who  had 
bold  of  the  stick,  were  carefully  walking 
along,  and  had  stepped  from  the  bottom  of 
tbe  pit  to  the  ground  above,  that  the  hind 
end  of  the  cylinder  went  down.  The  weight 
of  the  cylinder  was  quite  equally  balanced 
on  the  stick,  leaving  Uttie  or  no  weight  to 
be  carried  by  the  plaintiff.  He  was  only 
required  to  keep  it  in  equtlibrio.  If  the  front 
end  was  carried  to  a  greater  eleralijon  by 
the  stepping  of  Cosby  and  Mitchell  out  of 
the  pit  upon  the  surface  of  the  ground  above, 
it  would  hare  been  an  easy  matter  for  plain- 
tiff, who  was  still  in  the  pit,  to  have  cor- 
respondingly elevated  the  bind  end,  and  thus 
have  maintelned  the  balance;  but  this,  it 
appears,  he  neglected  to  do,  and  the  conse- 
quence was  that  the  "heft"  of  the  cylinder 
was  shifted  from  tbe  stick  to  the  hind  end, 
and  this,  no  doubt,  was  tbe  cause  of  that 
end  descending  to  tbe  slll  and  catching  hfs 
fingers.  It  la  imposfiible  to  see  how  tbe  hind 
end  of  the  cylinder  could  have  gone  down 
while  In  the  hands  of  the  plaintiff,  as  it  un- 
doubtedly did.  unless  tbe  plaintiff  bad  neg^ 
lected  the  duty  be  was  required  to  perform 
In  respect  to  keeping  Its  balance  on  the  stick. 
If  be  bad  been  on  the  alert,  and  bad  given 
proper  attention  to  tbe  work  in  band,  we 
cannot  see  how  the  hind  end  would  have 
"suddenly  gone  down,"  evm  If  the  iQ>per 


face  of  the  wtUk  on  wbleli  the  es^lndcf  was 
balanced  was  somewhat  smootb.  If  tbe  bind 
end  had  been  depressed  or  elevated  as  the 
cylinder  was  carried  along  accordingly  as 
was  necessary  to  keep  It  balanced  on  the 
stick,  tbe  aoddent  would  have  been  arerted. 
The  cylinder  could  not,  under  such  condi- 
tions, have  slipped  or  tilted  so  as  to  throw 
the  "heft"  on  the  plalntur.  Sucb  acddeat 
was  caused  not  from  tbe  unsultableDeas  or 
unfltoess  of  the  stick  fv  tbe  use  to  which 
It  was  put  nor  from  that  of  tbe  kind  of 
men  used  in  carrying  tbe  cylinder,  nor  from 
tbe  nnsafety  of  the  way  It  was  ordered  to 
be  carried,  but  rather  from  the  negUgence 
of  the  plaintiff  blnueif.  If  the  cause  of  the 
.plaintiff's  Injury  can— as  we  think  la  the  case 
—be  Inqimted  to  the  fault  of  any  cna.  It  must 
be  to  that  of  the  plaintiff  himself,  and  for 
sndi  the  law  gAves  him  no  redress.  It  may 
be  that  tbe  plaintiff  vnis  not  guilty  ct  any 
negligence  or  carelessness  In  handling  tbe 
^Under,  and  that  a  misstep,  slip,  or  stamble 
of  tbe  foot,  or  something  of  the  kind,  caused 
blm  to  cast  bis  we^bt  on  tb»  hind  end  of  the 
cylinder  and  In  tliat  way  he  was  disabled 
from  keeping  It  to  balance  on  tbe  stick.  In 
consequence  of  whldi  the  fore  end  tilted 
up  and  tbe  bind  end  down,  thereby  causing 
tbe  Injury.  If  the  injury  did  not  result  fRMo 
tbe  fault  or  negligoice  of  the  platotifl,  but 
from  an  unforeseen  casualty— aa  we  think 
may  fairly  be  Inferred  fnnn  all  the  evidence 
—tbe  result  wonU  be  tbe  same;  that  is  to 
say,  then  would  be  no  liability  in  .either 
case.  In  view  of  the  entire  evidence,  we 
think  we  an  Justlfled  In  conclndlng  Oiat  on 
either  or  all  of  tbe  grounds  stated  by  as  the 
plaintiff's  case  must  fall,  and  that  tbe  court 
erred  In  denying  the  defendant's  demnrm. 

Accordingly,  the  Judgment  win  be  sevexfr 
ed.  AU  concur. 


DUNLAP  V.  KEULX. 
(Conrt  of  Appeals  at  Kansas  Qty,  Uo.  FeK  1, 

1804.) 

ACTION  ON  NOTB— INDORSBHBNTS-^aU^OA- 
TION  AND  PROOF. 

1.  Where  tdalntlff  In  sn  action  on  a  note  al- 
leges that  she  was  tbe  original  payee  thereof 
but  that  it  bad  been  by  her  indoraed  to  a  third 
person,  and  br  the  third  person  back  to  her,  a 
failure  to  prove  the  allegations  is  fatal  to  re- 
covery. 

2.  Where  plaintiff  In  an  action  on  a  note  al- 
leges that  BDe  was  the  original  payee  thereof, 
but  that  It  bad  been  hj  her  iudorsed  to  a  third 

f)erson,  and  by  the  third  person  back  to  her,  the 
ndorsements  thnnselves  are  tosaffident  to 
prove  the  allegations. 

Appeal  from  Circuit  Court;  Pettis  Coun- 
ty; Qeo.  F.  Longan,  Judge. 

Action  by  Ina  M.  Dunlap  against  Joe^b 
H.  Kelly.  From  a  Judgment  for  platotiff, 
defendant  appeals.  Reversed. 

W.  D.  Steele,  tor  app^Uant.  Sangree  ft 
Lamm,  for  respondent. 

T  L  See  Billa  and  Not«a,  voL  T.  Oent.  XUg.  |  UIL 
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BLLISON,  J.  PlalDtiff  sued  defendant  on 
a  negotiable  promissory  note,  and,  on  per- 
emptoiT  Instruction  from  the  trial  court,  a 
verdict  was  rendered  for  her.  The  plalntLff 
was  the  payee  In  the  note,  and  the  petition 
alleged  that  she  transferred  it  In  writing  on 
the  back  thereof  to  W.  O.  I>unlap;  that  aft- 
erwards said  W.  O.  Dunlap  transferred  it  in 
writing  on  the  hack  thereof  to  plaintiff;  that 
she  was  the  legal  owner  of  the  note,  etc. 
The  answer  was  a  general  denial.  At  the 
trial,  plaintiff  made  no  proof  of  these  in- 
dorsements. Thereupon  counsel  for  defend- 
ant  made  the  point  that  plaintiff  had  not 
proven  the  case  stated  in  the  petition,  and 
offered  a  demurrer  to  the  evidence,  which 
the  court  refused,  and  gave  a  peremptory 
Instruction  to  find  for  plaintiff. 

Generally  a  plaintiff  should  be  required 
to  prove  the  indorsements  ou  the  note,  and 
should  make  such  proof  by  evidence  aliunde 
the  Indorsements  themselves.  Nat  Bank  v. 
Pennington,  42  Mo.  App.  355;  Worrell  v. 
Iloberts,  58  Mo.  App.  197;  Mayer  v.  Old,  51 
Mo.  App.  214;  Saville  v.  Huffstetter,  63  Mo. 
App.  27S;  Robinson  v.  Powers,  63  Mo.  App. 
290.  But,  by  way  of  exception  to  the  rule 
Just  stated,  plaintiff  contends  that  where  the 
plaintiff  Is  the  payee  of  the  note,  which  he 
has  parted  with  by  indorsement,  and  which 
finally  comes  back  to  him  through  one  or 
more  transfers,  his  possession  thereof  raises 
a  prima  facie  title,  which  will  suffice,  without 
proof  of  the  indorsements  out  of  him  nnd 
back  to  him  again,  unless  the  defendant 
makes  a  showing  that  he  Is  not  the  owner. 
Id  this  the  plaintiff  is  right,  and  doubtless 
such  view  of  the  law  guided  the  trial  court 
in  Its  action  on  the  instructions.  The  law 
la  clearly  stated  by  the  Supreme  Court  of 
the  United  States  as  follows:  •  ♦  If 
any  person  who  indorses  a  bill  of  exchange 
to  another,  whether  for  value  or  for  the  pur- 
pose of  collection,  shall  come  to  the  posses- 
sion thereof  again,  he  shall  be  regarded,  un- 
less the  contrary  appear  in  evidence,  as  the 
bona  flde  holder  and  proprietor  of  such  bill, 
and  shall  be  entitled  to  recover,  notwith- 
standing there  may  be  on  it  one  or  more  in- 
dorsements in  full,  subsequent  to  the  one  to 
him,  without  producing  any  receipt  or  in- 
dorsement back  from  either  of  such  Indorsees, 
-whose  names  he  may  strike  from  the  bill,  or 
not,  as  he  may  think  proper,"  Dugan  v. 
United  States,  3  Wheat  172,  4  L.  Ed.  362. 
The  same  ruling  was  made  by  our  Supreme 
Court  In  Glasgow  v.  Swltzer,  12  Mo.  395. 
The  same  statement  of  the  law  is  made  In 
2  Daniel  on  Neg.  Inst  S  119S,  and  In  2  Ran- 
dolph on  Com'l  Paper,  §S  715,  716,  717,  719. 

But  the  point,  as  made  by  defendant  in- 
volves plalntUTs  i>etltlon,  on  which  the  suffi- 
ciency of  the  case  made  by  ber  must  be  de- 
termined. As  already  stated,  the  plaintiff 
pleaded  the  indorsements  and  transfers  of 
the  note,  and,  having  done  so,  though  nn- 
necessarily,  she  must  prove  the  allegations. 
They  cannot  be  rejected  aa  snrplnaaco^  as 


suggested  by  plaintiff.  Concerning  the  rule 
which  governs  what  may  be  termed  immate- 
rial allegations,  and  distinguishes  them  from 
mere  surplusage,  It  is  said  that:  "The  state- 
ment of  Immaterial  or  irrelevant  matter  or 
allegations  is  not  only  censured,  as  creat- 
ing unnecessary  expense,  but  also  frequent- 
ly affords  an  advantage  to  the  opposite  party, 
elth^  by  affording  him  matter  objection 
on  the  groimd  of  variance,  or  as  reudering 
It  Incumbent  on  the  party  pleading  to  ad- . 
duce  more  evidence  than  would  otherwise 
have  been  necessary.  It  is  therefore  of  the 
greatest  importance  in  pleading  tq  avoid  any 
unnecessary  statement  of  facts,  as  well  as 
prolixity  in  the  statement  of  those  wblcb 
may  be  necessary.  If  a  party  take  unto 
himself  to  state  in  pleading  a  particular  es- 
tate, where  it  was  only  required  of  him  that 
he  should  show  a  general  or  even  a  less  es- 
tate, Utle,  or  Interest  the  adversary  may 
traverse  the  allegation,  and,  If  It  be  untrue, 
the  party  will  fall."  1  Chit^  on  Pleading, 
p.  325,  S  252.  In  Savage  v.  Smith,  2  Bl.  Rep. 
1101,  the  action  was  against  the  sheriff. 
The  declaration  stated  a  Judgment  and  ex- 
ecution. The  latter  was  proven,  but  the  for- 
mer was  not  It  was  held  that  though  un- 
necessary to  aver  the  Judgment  yet  It  hav- 
ing been  done,  it  should  be  proved.  In  Brla- 
tow  V.  Wright  Douglas  (pt  2)  665,  the  ac- 
tion was  against  the  sheriff  for  taking  goods 
without  leaving  a  year's  rent  The  declara- 
tion needlessly  stated  the  particulars  of  the 
demise,  and  it  was  held  that  they  must  be 
proved  as  stated.  So,  if  the  averment  be 
made  that  a  person  was  arrested  under  a 
writ  Indorsed  for  ball  by  virtue  of  an  affi- 
davit the  affidavit  must  be  produced,  though 
It  was  not  necessary  to  allege  it  Webb  v. 
Heme,  1  Bos.  &  Pul.  281.  Lord  Kenyon 
stated  the  rule  in  language  particularly  ap- 
plicable to  this  case.  After  remarking  that 
"Good  sense  will  reconcile  all  the  author- 
ities," he  said  that,  *if  the  plaintiff  allegf 
anything  which  forms  a  constituent  part  of 
his  title,  he  must  set  it  out  correctly,"  and 
prove  it  as  alleged.  Owinney  v.  Phillips,  S 
Durnford  &  East  643;  s.  c.  3  T.  R.  Coming 
nearer  to  the  Identical  question  in  this  case, 
we  find  that  in  Waynam  v.  Bend,  1  Campb. 
175,  there  was  a  note  payable  to  A.  B.  or 
bearer.  Being  payable  to  bearer,  it  was  not 
necessary  to  allege  that  A.  B.  indorsed  It  to 
the  plaintiff;  but  he  made  the  allegation,  and 
it  was  held  that  he  could  not  recover  without 
proving  It  That  case  was  cited  with  ap- 
proval in  Buddlngton  v.  Shearer,  20  Pick. 
477.  where  It  was  held  that  under  a  statute 
making  the  owner  or  keeper  of  a  vicious  dog 
liable  for  damages  done  by  such  dog,  if  the 
petition  needlessly  alleged  that  the  defend- 
ant was  both  owner  and  keeper,  both  must 
be  proved.  In  a  suit  on  a  contract  in  New 
York,  it  was  necessary  to  plead  the  consid- 
eration, except  where  the  Instrument  ac- 
knowledged such  consideration.  In  Jerome 
T.  Whitney,  7  Johna.  821,  the  note  sued  on 
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was  expi-essed  to  be  for  "value  recelTed," 
and  It  was  therefore  unnecessary  to  plead 
the  particular  consideration.  But  the  plead- 
er saw  fit  to  allege  It,  and  It  was  held  that, 
having  done  so,  he  was  bound  to  prove  the 
averment  See,  also,  Walrad  v.  Petrle,  4 
Wend.  B75.  Where  mere  foreign  matter, 
Irrelevant  not  relating  to  the  issue  or  is- 
sues Involved,  is  alleged,  It  may  be  disre- 
garded. But  In  actions  on  contracts  where 
Immaterial  matter  Is  alleged  which  connects 
with  plaintiff's  right  to  maintain  the  action, 
or  his  title  to  the  subject  thereof,  such  Im- 
material matter  is  not  mere  surplusage. 
Some  confusion  can  be  avoided  by  a  proper 
understanding  of  what  is  meant  by  the  word 
"Immaterial."  At  first  thought,  it  seems  pe- 
culiar that  one  should  be  required  to  prove 
an  Immaterial  thing.  But  the  meaolDg  is 
that  the  thing  pleaded  is  unnecessary  to 
plaintifTs  action;  that  he  could  have  suc- 
ceeded without  reference  thereto,  but  when 
he  sees  fit  to  set  forth  such  matter,  then  It 
becomes  material.  It  Is  an  immaterial  thing 
made  material  by  the  act  and  choice  of  the 
pleader.  So,  going  back  to  the  quotation 
from  Lord  Kenyon,  if  the  matter  alleged 
constitutes  a  part  of  the  plaintiCTs  right  or 
of  his  title,  It  must  be  proven,  however  un- 
necessary It  may  have  been  to  allege  it  The 
case  at  bar  is  as  good  an  illustration  as  need 
be  found.  Plaintiff  claims  titie  to  the  note 
in  suit.  It  being  payable  to  her  and  In  her 
possession.  It  was  wholly  Immaterial  that 
she  had  transferred  It  and  that  It  had  sub- 
sequently been  transferred  to  her  again.  She 
being  the  payee  and  In  possession,  these  facts 
would  have  given  ber  a  prima  facie  right 
which  the  defendant  would  have  been  com- 
pelled to  meet  But  at  the  same  time  the 
indorsements  out  of  her  and  back  to  her 
were  really  constituent  parts  of  her  title, 
and  she  chose  to  set  them  out  as  the  par- 
ticular titie  by  which  she  held  the  note.  She 
must  therefore  prove  them  as  stated.  This 
rule  ought  not  to  be  looked  upon  as  tech- 
nical. It  is  denied  to  be  so  by  eminent  Judg- 
es. It  begets  brevity  in  pleading,  by  avoid- 
Ing  what  are  sometimes  lengthy  and  confus- 
ing statements  of  unnecessary  matter.  Lord 
Mansfield  stated  in  Brlstow  v.  Wright  su- 
pra, that  It  "stood  upon  the  best  footing,  for 
It  prevents  the  8tufl[1ng  of  declarations  with 
prolix  and  unnecessary  matter,  because  of 
the  danger  of  falling  in  the  proof."  And  he 
adds  that  it  Is  a  rule  which  results  In  the  pro- 
tection of  a  defendant  For  when  such  alle- 
gations are  made  he  prepares  his  defense, 
frequentiy  at  much  trouble  and  expense, 
with  reference  to  the  special  matters  stated 
as  the  foundation  of  plaintiff's  right  It  is 
highly  proper  that  a  plaintiff  should  be  re- 
quired to  make  good  the  challenge  he  puts 
forth.  It  Is  a  burden  which  tends  strongly 
to  Induce  him  to  omit  the  statement  of  every- 
thing not  necessary  to  his  cause  of  action. 

The  judgment  will  be  reversed,  and  the 
cause  rananded.  The  other  Judges  concur. 


ZOLLINOBIt  T.  DUNNAWAT  et  aL 

(Court  of  Appeals  at  Kansas  Oltr.  Mo.   Feb.  1, 
1901.) 

HOHBSTSAD— tTNOGCtlPIBD  lAND— IMTSNTION 
TO  BUILD. 

1.  Land  on  whidi  there  Is  no  house,  and  which 
was  never  occupied  as  a  homesfcead*  and  wbidi 
was  obtained  ^  exchange  for  land  On  which 
the  owner  had  not  resided  for  five  years  pre- 
vious to  the  exchange,  is  not  Impressed  with 
the  character  of  a  homestead  from  the  fact  that 
the  owner  intended  to  bolld  a  bonae  on  it  and 
reside  there  when  ha  could  find  himaelf  able. 

Appeal  from  Circuit  Court,  Banrj  Coonty; 

W.  W.  Graves,  Judge. 

Action  by  George  Zollinger  against  W.  M. 
Dunnaway  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeala  Bev««ed. 

C.  C.  Dickinson,  Jno.  L  Hlnkle,  and  C  D. 
Corum,  for  appellant  Campbell  &  Duck- 
worth and  O.  It.  Houts,  for  reepondenta. 

ELLISOX,  J.  Plaintiff  obtained  a  Judg- 
ment against  defendant  and,  In  attempting 
to  enforce  satisfaction  thereof,  the  sheriff 
levied  an  execution  on  80  acres  of  land  own- 
ed by  him,  which  did  not  exceed  the  value 
of  homesteads  as  prescribed  by  statute.  The 
defendant  claimed  the  tract  aa  bis  homestead, 
and  therefore  exempt  The  trial  court  sus- 
tained the  claim,  and  the  plaintiff  doly  ap- 
pealed to  the  Supreme  Court,  from  whence 
It  was  transferred  to  this  court 

Accepting  the  testimony  of  the  defendant 
In  his  owu  behalf,  we  feel  constrained  to  role 
that  his  claim  Is  111  founded.  It  appears  that 
he  is  the  bead  of  a  family,  and  has  been  all 
the  time  during  the  period  covered  by  this 
controversy.  About  seven  years  prior  to  the 
levy  of  the  execution  he  lived  on  a  IW-acre 
tract  of  land  as  a  hcmestead.  He  moved 
from  this  and  rented  a  smaller  tract,  though 
he  Intended  to  move  back  again  when  he  got 
in  better  financial  condition.  He  never  re- 
turned, but,  after  living  on  the  rented  land 
for  about  two  y^rs,  he  exchanged  the  160- 
acre  tract  for  the  80  In  controven^,  on  which 
there  were  no  buildings,  getting  some  money 
for  the  difference.  He  made  this  exchange, 
also,  vrlth  a  view  of  bettolng  his  condition, 
and  with  the  Intention  some  time,  when  be 
could  find  himself  financially  able,  of  build- 
ing a  house  on  It,  and  residing  thereon.  He 
then  gave  up  the  rented  tract  and  moved 
with  his  family  Into  the  town  of  Windsor, 
about  IS  mllee  from  the  land  In  controTosy. 
He  lias  lived  In  the  town  continuously  since, 
in  a  rented  house,  being  a  period  of  abont 
five  years,  and  has  been  engaged  in  bnslnees 
in  the  town,  and  voted  there  at  the  local 
and  general  elections.  He,  however,  says 
that  all  this  time  he  has  Intended,  when  he 
could  find  himself  able,  to  build  a  house  on 
the  80,  and  reside  there.  What  was  said  by 
Jndge  Marshall  in  St  Louis  Brewing  Ass'n 
T.  Howard,  ISO  Ma  445,  61  8.  W.  1040,  may 

f  L  8m  BomMtasd,  vol.  IB,  Osat.  XHg.  t  4L 
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well  be  repeated  here:  "The  defendant  pro- 
ceeded npoB  the  Idea  that  he  could  leave  the 
property,  be  absent  for  years,  engage  in  bosl- 
nesB  elsewhere,  keep  his  family  In  other 
places,  live  In  rented  honses,  and  yet  If  all 
tlie  time  he  claimed  the  property  as  a  home- 
stead, and  bad  an  Intention  to  retnm  to  It 
at  some  future  time  and  occupy  It  as  such, 
ft  was  still  his  homestead,  in  law,  and  hence 
exempt  from  sale  under  legal  process.  In 
tbls  he  was  in  error,  for,  whilst  such  animus 
rev^endi  would  preserve  his  residence  in 
this  state.  It  would  not  presarve  his  right  to 
a  homestead  in  this  property,  even  If,  under 
the  evidence  In  this  case,  it  could  fairly  be 
said  that  be  ever  had  such  a  homestead  right, 
-which  we  do  not  think  the  evidence  warrants, 
for  It  Is  a  visible  occupancy  of  the  iffemises 
as  the  head  of  a  family  at  the  time  of  the 
levy  of  the  writ  which  Axes  the  homestead 
rights  of  the  defendant."  That  statement  of 
the  law  Is  supported  by  a  number  of  de- 
cisions. Barton  v.  Walker,  165  Ma,  loc  dt. 
SO,  65  8.  W.  293;  Finnegan  v.  Prindevllle, 
83  Mo.  D17;  Tennent  v.  Prultt,  94  Mo.  145, 
7  S.  W.  28.  It  is  true  that  one  may  ex- 
ehange  his  homestead  for  another,  and  that 
reasonable  time  will  be  allowed  him  In  which 
to  remove  from  one  to  the  other.  Or  he  may 
sell  one  homestead,  with  intent  to  Invest  the 
proceeds  in  another,  and  a  reasonable  time 
will  be  allowed  for  such  purpose.  State  ex 
rel.  V.  Hull  (Mo.  App.)  74  S.  W.  88&  But 
the  idea  of  occupancy  can  never  become  dis- 
associated from  the  homestead.  Its  name 
implies  that  The  time  of  going  from  a  for- 
mer to  a  later  homestead  will,  of  course,  be 
governed  by  reasonable  circumstances,  but 
the  circumstances  detailed  by  defendant  do 
not  fill  that  requisite.  In  Goode  v.  Lewis, 
118  Mo.  357,  24  8.  W.  61.  the  deeds  for  ex- 
change were  made,  and  Lewis  Intended  to 
remove  to  his  newly  acquhred  place  so  soon 
as  he  recovered  from  sickness  then  upon  him. 
He  did  not  recover,  and  in  two  months  died, 
without  having  carried  out  his  intention. 
The  court  held  such  circumstances  excused 
the  delay  and  the  failure  to  occupy.  Ck>n- 
elderlng  defendant's  conduct  and  citizenship 
in  residing  elsewhere  for  several  years,  and 
that  the  premises  have  no  house  enabling 
them  to  be  occupied,  and  no  more  prospect 
of  ever  having  than  there  has  been  In  the 
past  it  would  be  manifestly  unfair  to  per- 
mit him  to  treat  them  as  a  homestead,  and  a 
bar  to  the  rights  of  his  creditors.  Ross  t. 
Hellyer  (C.  C)  26  Fed.  413.  The  (mly  case 
cited  by  defendant  which,  In  Its  facts,  lends 
any  color  to  his  claim.  Is  that  of  Duffey  v. 
Willis,  99  Mo.  132,  12  S.  W.  520.  There  It 
was  said  that  each  case  must  rest  upon  its 
own  peculiar  facts,  and,  while  the  claim  made 
was  upheld  there,  though  there  was  an  ab- 
Bcnce  of  near  three  years  from  the  home- 
stead fcamerly  occupied,  yet  the  property  had 
only  been  rented  by  the  month,  with  a  view 
of  the  claimant  retnmlng  at  any  time.  And 
twfon  tli«  IndebtedncM  accrued  which  was. 


the  foundatlMi  of  the  proceedings  against  tb« 
property  claimed,  the  owner's  agent  had  dis- 
missed the  tenant  preparatory  to  bis  return. 
The  case  is  as  far  as  any  has  gone,  and  the 
view  that  the  homestead  had  not  been  aban- 
doned was  not  made  clear  without  some  ef- 
fort But  eT«i  if  considered  as  opposed  to 
the  view  we  take  of  this  case  (which  we  do 
not)  we  must  follow  the  later  cases  we  have 
cited. 

The  result  Is  that  the  Judgment  quashing 
the  execution  Is  reversed.  All  concur. 


OOSGROVB  T.  BURTON  ct  at 
(Court  of  Appeals  at  Kaneas  City,  Mo.   Feb.  1, 
2904.) 

ATTORNBY  AND  CUBNT-CONTIUOT  FOR  SHRV- 
ICBS-COHPROMISB  BY  CUENT— ACTIONS-tPB- 
TITION-<ltrANTUM  MERUIT— BXPBRT  TESTI- 
MONY—INSTRUCTIONS. 

1.  Where  a  client  entered  Into  a  contract 
with  his  attorney  to  pay  him  a  proportion  of 
the  value  of  the  estate  Involved  in  litigation  in 
case  of  a  determination  In  hfa  favor,  the  cli- 
ent could  not  by  a  compromise  made  over  the 
objection  of  the  attorney,  defeat  the  latter's 
right  to  the  contract  compensation,  on  entry  of 
a  judgment  In  the  client's  favor. 

2.  A  petition  setting  out  a  contract  by  which 

f»laintlff  was  to  receive  a  certain  sum  for  serv- 
ces  as  attorney,  and  the  fulfillment  of  Its  condi- 
tions, but  wbidi  further  states  that  plaintiff  vol- 
nntarily  reduced  his  fee  to  a  certain  sum,  which 
was  a  reasonable  compensation  for  his  serv- 
ices, and  which  defendant  agreed  to  pay,  states 
a  canse  of  action  in  quantum  memit 

8.  It  Is  proper  to  charge  that  the  jury,  in  con- 
sidering the  testimony  of  experts,  should  take 
into  consideration  their  professional  standing 
and  experience. 

Appeal  from  Circuit  Court  Howard  Coun- 
ty; Jno.  A.  Hockaday,  Judge. 

Action  by  John  Cosgrove  against  Baijamln 
N.  Burton  and  others.  From  a  judgment  for 
plalntifC,  defendants  appeal.  AfHnned. 

O.  8.  Barton,  Wm.  S.  Sbtrii.  and  J.  F. 
Ruthraford,  for  appellants.  J.  W.  Cosgrove 
and  S.  C  Major,  for  respondent 

BROADDUS,  J.  Benjamin  B.  Nance,  of 
Howard  county,  died  on  or  about  the  22d  of 
May,  1902.  leaving  two  children,  Laura  Bur- 
ton and  Martha  E.  Jordan.  By  his  last  will 
be  left  the  greater  part  of  his  estate  to  Laura 
and  Benjamin  N.  Burton;  but  prior  to  mak- 
ing his  will  he  had  conveyed  to  the  said 
Burton  600  acres  of  land.  After  the  probate 
of  her  father's  will,  Martha  R  Jordan  brought 
suit  to  set  it  aside,  and  also  brought  suit  to 
annul  the  said  deed  of  conveyaoce.  The 
plaintiff,  a  counselor  and  attorney  at  law. 
was  employed  by  the  defendants  to  represent 
their  interest  In  said  suits.  Benjamin  Bur- 
ton was  the  ^ecutor  under  the  will  of  said 
Nance,  and  defendant  Patrick  H.  Burton  is 
the  husband  of  said  Laura.  It  was  also  a 
part  of  plaintifrs  employment  to  recover 
from  one  Dr.  B.  S.  Holman  $2,000,  which  it 
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was  claimed  he  had  fraudulently  obtained 
fr^m  the  said  Naace  In  bis  lifetime.  Tbe 
petition  alleges  that  the  contract  of  employ- 
ment  between  plaintiff  and  defendants  was 
as  follows:  "Benjamin  N.  Burton,  acting  for 
himself  and  the  other  defendants  herein, 
promised  and  agreed  to  pay  the  plalnttfF  for 
bis  services  in  and  about  procurinff  the  re- 
turn of  said  two  thousand  dollars  from  said 
Holman,  .and  for  his  counsel  and  services 
rendered,  and  to  be  rendered,  in  said  two 
above  mentioned  suits,  the  sum  of  five  hun- 
dred d<^lars  in  the  ev«Dt  the  said  Martha  E. 
Jordan  prevailed  and  the  said  Patrick  H. 
Burton,  Laura  Burton  and  BenJ.  N.  Burton 
and  ottiers  were  defeated  therein;  and  in  tbe 
event  said  suits  of  Martha  Jordan  against 
the  defendants  herein,  and  others,  were  de- 
cided in  defendants'  favor,  the  sum  of  ten 
per. cent  of  tbe  amount  and  value  of  the 
estate  involved  In  said  litigation."  It  was 
shown  that  plaintiff  acted  as  counselor  and 
attorney  tos  defendants  in  said  matters;  that 
his  services  were  reasonably  worth  $1,000; 
and  that  the  value  of  tbe  estate  involved  was 
from  $35,000  to  $40,000;  and  that  Dr.  Hol- 
man returned  to  the  executor  the  said  |2,000. 
In  tbe  suit  to  set  aside  tbe  will,  defendants 
obtained  a  Judgment  establishing  it;  but  it 
was  proved  that  It  was  in  the  nature  of  a 
compromise,  tbe  consideration  for  which  was 
tbe  sum  of  $5,000,  paid  by  defendants  to  tbe 
said  Martha  E.  Jcn-dan.  Tbe  suit  to  annul 
tbe  said  deed  was  dismissed  at  the  cost  of 
defendants.  The  Jury  returned  a  verdict  for 
plalnUff  for  $1,000. 

It  is  tbe  contention  of  defendants  that,  as 
plaintifTs  cause  of  action  was  on  a  contract, 
he  was  not  entitled  to  recover  on  quantum 
meruit;  and  that  under  bis  contract  he  was 
entitled  to  recover  only  $500,  as  the  defend- 
ants did  not  prevail  In  said  two  suits.  As 
to  the  latter  contention.  If  the  contract  Is  to 
receive  a  strict  construction,  plaintiff  would 
have  been  entitled  to  recover  an  amount 
equal  to  10  per  cent  on  the  value  of  tbe 
property  In  litigation,  which  would  amount 
to  at  least  $3,500.  But  defendants  say  that, 
as  a  matter  of  fact,  although  the  Judgments 
are  formally  in  their  favor.  It  was  tbe  result 
of  compromise,  for  which  they  paid  In  the 
one  case  $5,000  and  in  the  other  the  costs 
of  the  suit.  But  defendants  have  left  out  of 
consideration  tbe  fact  that  tbe  compromise 
in  question  was  made  over  the  objections  of 
plaintiff.  There  is  no  doubt  but  what  de- 
fendants had  the  right  to  do  so,  but  it  does 
not  follow  that,  because  they  did,  It  would 
affect  the  contract  they  had  with  tbe  plain- 
tiff, and  they  would  Btlll  be  liable  to  him 
thereunder  for  an  amount  equal  to  10  per 
cent,  of  the  value  of  the  property  In  dispute, 
as  U'oth  tbe  will  and  deed  were  sustained. 

The  petition,  after  setting  out  the  contract 
and  alleging  plalntlfTB  compliance  with  Its 
terms  and  defendants*  success  In  the  two  suits, 
further  states  that  be  voluntarily  reduced  bis 
fee  to  $1,000,  which  defendant!  agreed  to 


settle,  and  that  the  sum  charged  is  a  reasnt 
able  compensation  Cot  bis  services.  The  pe- 
tition admits  of  two  constructions— tbe  plain- 
tiff contsnds  that  it  Is  for  quantum  meruit; 
defendants,  that  It  Is  a  suit  on  contncL  We 
believe  tbe  petition,  fairly  construed,  mafcei 
the  cause  of  action  stated  quantum  merntL 
The  stateqient  therein  that  he  had  volun- 
tarily reduced  bis  fee  to  $1,000  fur  .his  serv- 
ices,  thebr  reasonable  value,  and  that  tbe  de- 
fendants w««  Justiy  indebted  to  him  for  that 
sum,  diaracterlxes  it  as  such.  It  dowImk 
alleges  that  the  amount  is  due  upon  liis  con- 
tract, or  that  the  defendants  have  committed 
any  breach  thereof,  nor  has  he  asked  to  re- 
cover thereon.  Tbe  most  that  can  be  said 
of  the  petition  is  that  It  la  ambiguous.  But 
It  Is  sufficient  to  support  a  verdict  Notwith- 
standing defendants  during  the  trial  Inateted 
that  the  action  was  on  contract,  by  a  num- 
ber of  Instructions  they  submitted  their  side 
of  the  case  upon  plaintiff's  theory  that  the 
action  was  one  for  a  reasonable  compensation 
for  plaintifTs  services.  Perhaps  tbey  were 
Justified  In  so  doing,  taking  into  conaiderB- 
tion  the  dubious  charactw  of  the  pleading 
and  their  insistence  until  tbe  last  moment 
that  tbe  action  was  baaed  upon  contract 

The  petition  being  sufficient  upon  which  to 
base  a  verdict  and  Judgment,  renders  It  un- 
necessary to  notice  many  of  the  objections 
made  to  testimony  Introduced  by  plaintifl.  It 
Is  claimed  that  the  court  erred  in  giving  the 
following  instruction:  "The  court  instructs 
the  Jury  that  they  are  not  bound  by  the 
testimony  of  the  expert  witnesses,  but  In  con- 
sidering such  testimony  tbe  professional 
standing  and  experience  of  such  witnesses 
must  be  taken  Into  consideration  in  arriving 
at  a  verdict"  The  objection  is  to  that  part 
of  the  Instructiom  which  tells  tbe  Jury  that 
they  -must  take  Into  consideration  the  pro- 
fessional standing  and  experience  of  such 
witness.  In  Hoyberg  v.  Henske,  153  Mo.  63, 
55  S.  W.  83,  It  was  beld  that:  "Juries  ai* 
In  nowise  bound  to  accept  the  opinions  of 
expert  witnesses,  if  they  deem  them  unrea- 
sonable; and  an  instruction  in  a  civil  action 
which  so  states  is  not  error."  In  Gosgrove 
V.  Leonard,  134  Mo.  419,  33  S.  W.  777,  35 
S.  W.  1137,  the  verdict  was  founded  whoDy 
as  to  the  value  of  plaintifTa  services  upon 
the  testimony  of  expert  witnesses.  The  court 
held  it  was  sufficient  to  support  a  verdict 
In  Hull  V.  St  Louis,  138  Mo.  625,  40  S.  W. 
89,  42  L.  R.  A.  753,  which  followed  the  hold- 
ing of  the  court  In  St  Louis  v.  Ranken.  95 
Mo.  189,  8  S.  W.  249,  It  was  held  proper  to 
instruct  the  Jury  to  give  to  the  opinions  of 
expert  witnesses  the  weight  to  which  they 
believed  they  were  entitled.  It  is  tbe  opinion 
of  some  Jurists  that  an  instruction  that  calls 
attention  to  this  testimony  of  witnesses  as  a 
class  ought  never  to  be  glvea.  Bnt,  as  such 
Is  now  tbe  law,  and  as  Juries  may  believe  or 
disbelieve  them  at  their  own  will,  it  certainly 
would  be  appropriate  for  them  to  take  into 
consideration  their  professional  standing  and 
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oxperience.  The  trial  eonrt  ought,  at  least 
In  an  advlwHry  capacit7,  be  authorized  to  lay 
down  Bome  nile  for  the  guidance  of  the  Jury 
In  passing  upon  the  credibility  of  -  nich  wit- 
nesses. And  if  the  opinions  of  such  witness- 
es are  saffident,  as  hdd  in  Owgrove  t.  Leon- 
ard, supra,  to  Bopport  a  rerdict,  it  was  cer^ 
tainly  not  error  to  Instmct  the  Jnty  that  In 
making  up  their  Terdict  they  must  take  into 
consideration  th^  standing  and  experience 
In  their  proferaion.  In  fact,  it  is  the  duty 
of  Jurors  in  all  cases  not  only  to  take  into 
consideration  the  (nubility  of  witnesses,  but 
also  every  other  circumstance  tending  to 
weaken  or  strengthen  their  testimony.  And 
as  the  law  Is  that  the  courts  are  authorised 
to  instruct  juries  that  jthey  may  disregard  the 
evidence  of  expert  witnesses,  tb«e  can  be  no 
good  reason  assigned  why  jurors  Rhould  be 
left  without  any  direction  whatever  in  weigh- 
ing the  force  of  such  evidence.  Other  objec- 
tions made  to  Instructions  are  without  merit. 
The  cause  is  affirmed.   All  concur. 


DBNNIS  T.  BAILBT. 

(Court  of  Appeals  at  Kansas  Oity,  Mo.   Feb.  1, 
1904.) 

JUSTICES  OF  THB  PBA.CB--JDRISDIGnON— 
RBPUIVIN— WAITIQR. 

1.  Rev.  St.  1899,  i  8839,  provides  that  ever; 
action  cognizable  before  a  justice  ehall  be 
brought  before  some  justice  of  the  townslilp,  ei- 
ther, first,  vherein  the  defendants,  or  one  of 
them  redoes,  or  in  any  adJolaiiuK  tOTuship;  or, 
second,  wtierdn  the  plaintiff  reslaes,  and  tne  de- 
fendants, or  one  of  them,  may  be  found;  third, 
If  the  defendant  is  a  nonresident  of  the  county 
in  which  the  plaintiff  resides,  the  action  may  be 
brought  before  some  justice  of  an;  township  in 
f!uch  coantv  where  the  defendant  may  be  found. 
Section  4486  providea  that  replevin,  where  the 
specific  property  is  sought  to  be  recovered,  shall 
be  brought  in  the  county  in  which  such  proi>erty 
may  he  found,  and  that,  where  defendant  is  a 
nonresident  of  tbe  county  in  which  suit  is 
brought,  service  shall  be  made  as  In  attachment. 
Kev.  St.  1879.  S  8482,  provides  that  suits  by  at- 
tachment against  the  property  of  a  person  ahall 
be  brought  in  the  county  In  wtiich  such  prop- 
ertr  may  be  found.  Beld,  that  a  justice  In  a 
township  In  S.  coonty  has  no  jurisdiction  of  re- 
plevin of  property  in  such  township  where  both 
plaintiff  and  defendant  reside  in  Q.  county. 

2.  The  mere  fact  that  defendant  appeared  to 
an  action  of  replerin  and  proceeded  to  trial 
without  objection  before  a  justice  of  the  peace, 
who  had  no  jariadiction  of  that  dass  of  actions 
nor  of  the  parties,  does  not  waive  the  lack  of 
Jorisdiction. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; J.  P.  Butler,  Judge. 

Action  by  John  R.  Dennis  against  C.  Tom 
Bailey.  From  a  Judgment  for  defendant, 
plalntlCT  appeals.  Affirmed. 

Wilson  &  Clapp  and  M.  Bingham,  for  ap- 
pellant O.  Q.  WllUamfe  and  B.  R.  Bane, 
for  respondent.  • 


SMITH,  P.  J.  The  facta  agreed  to  In  the 
case  are  as  foltows:  That  this  cause  or^ 
Inated  before  Ol  O.  Allen,  a  Justice  of  the 


peace  of  Bowman  township,  Snillvan  coun- 
ty, Mo.,  and  that  it  Is  a  t^;)leTin  suit  for 
S  head  of  cattle  and  68  bnshels  of  bkid^  oats 
valued  at  $99  In  tbe  affidavit  That  satd  ca^ 
tie  were  in  said  Bowman  tovnishii^  Sullivan 
county,  state  aforesaid,  at  the  time  of  tbe 
Institntlon  of  this  suit,  and  were  seteed  un- 
der  the  writ  of  replevin  in  said  towndilp 
by  the  constable  tberettf.  That  at  the  time 
of  the  institution  of  said  suit  both  plaintiff 
and  defendant  were^  and  now  are,  resldente 
of  Grundy  county.  Mo.  And  that  at  the  Mai 
before  the  said  O.  O.  Alien  the  plaintiff  and 
defendant,  both  In  person  and  by  attom^s, 
appeared  before  the  said  Allen,  and  tried 
said  cause  by  Inti^Mluclng  evidence  on  the 
merits  and  arguing  the  case  before  the  said 
Allen.  The  defendant  first  having  appeared 
for  the  purpose  of  the  motion  only,  filed  a 
motion  before  said  Justice  to  dismiss  and  re- 
fuse to  consider  the  cause  for  the  reason 
that,  both  plaintiff  and  defradant  being  non- 
residents of  Sullivan  county.  Mo.,  and  resi- 
dents of  Orundy  connty,  Ma,  the  court  there- 
fore had  no  jurisdiction  to  hear  or  determine 
the  cause.  This  motion  the  court  ovwruled, 
after  which  the  parties  proceeded  to  trial 
as  above  set  out  The  judgment  of  the  Jus- 
tice was  for  defendant,  and  plaintiff  appeal- 
ed. In  the  circuit  court  the  defendant  re- 
newed his  motion  to  dismiss,  the  grounds 
tiiereof  being  the  same  as  those  contained  in 
that  filed  before  the  Justice,  that  Is  to  say, 
that.  It  being  admitted  of  record  that  neither 
plaintiff  nor  defendant  were  resldente  of  or 
lived  in  Snillvan  coun^,  the  court,  by  rea- 
son thereof  vras  without  Jurisdiction  to  try 
tbe  cause.  This  motion  was  sustained,  and 
Judgment  was  given  accordingly  fOr  defoid- 
ant  and  from  which  the  plaintiff  appealed 
here. 

The  sole  question  thns  arising  la  whether 
or  not  Hie  Justice  had  Jurisdiction.  The  Ju- 
risdiction of  the  drcnlt  court  was  not  orig- 
inal, but  derivative.  If  the  Justice  was  with- 
out Jurisdiction,  it  (the  drcnlt  court)  bad 
none.  It  la  well  settled  that  Justices*  courts 
have  only  such  Jurisdiction  as  Is  expressly 
conferred  upon  them  by  statute.  Bank  v. 
Doak,  75  Mo.  App.  832;  Brownfleld  v.  Thomp- 
son. 96  Mo.  App.,  loc.  dt.  342,  70  S.  W.  87a 
If  the  justice  before  whom  the  action  was 
brought  had  jurisdiction.  It  was  conferred 
by  section  3U39,  Rev.  8t  1899,  which  pro- 
vides that:  "Every  action  recognizable  be- 
fore a  Justice  of  the  peace  shall  be  brought 
before  some  Justice  of  tbe  township,  either, 
first  wherein  the  defendants,  or  one  of  them 
resides,  or  In  any  adjoining  township;  or, 
second,  wherein  the  plaintiff  resides,  and  the 
defendants  or  one  of  them  may  be  found; 
third,  if  the  defendant  is  a  non-resident  of 
the  connty  in  wblch  the  plalntlfl  resides,  the 
action  may  be  brought  before  some  Justice 
of  any  township  in  such  county  where  the 
defendant  may  be  found;  fourth,  If  the 
defendant  Is  a  non-resident  ot  tbe  sta^  or 
bas  absconded  from  his  usual  place  of 
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abode,  the  action  may  be  brongbt  before  any 
Justice  In  any  connty  Id  this  state  wbere- 
In  defendant  may  be  found.  *  •  •"  It 
tbns  plainly  appears  that  in  a  case  like  this, 
where  ueitba^  party  is  a  resident  of  the 
county  in  which  the  action  is  brought,  that 
the  statute  confers  no  jurisdiction  on  the 
justice.  By  reference  to  article  6,  c.  43,  Rev. 
St.  1889,  It  will  be  seen  that  the  jurisdiction 
conferred  by  said  section  3839  in  no  way  Is 
widened  or  extended  by  Its  provlsiona.  Smith 
T.  Simpson,  80  Mo.  634,  was  where  the  resi- 
dence of  the  plaintiff  was  Bollinger  county 
and  that  of  the  defendant  was  St  Francis 
county.  The  action  was  begun  before  a  jus- 
tice of  the  peace  of  Madison  coimty.  In 
the  course  of  the  opinion  by  the  court  it  was 
said:  "Justices  of  the  peace,  then,  must  get 
their  authority  from  the  statute.  That  fixes 
the  manner  and  place  of  bringing  the  suit 
and  prescribes  the  territorial  jurisdiction  in 
which  suits  before  justices  may  be  maintain- 
ed. And  there  Is  no  statute  that  I  am  aware 
of  which  authorizes  a  plaintiff  resident  of 
one  county  to  sue  a  defendant  resident  of 
a  different  one  in  a  third  county,  where  nei- 
ther plaintiff  nor  defendant  resides."  Thomp- 
son V.  Bronson,  17  Mo.  App.  4S6,  was  where 
the  action  which  was  begun  In  Knox  coun- 
ty for  the  recovery  of  the  possession  of  prop- 
erty situate  In  that  county,  and  both  parties 
to  the  action  were  residents  of  Lewis  coun- 
ty. It  was  contended  that  the  action  was 
properly  brought  In  Knox  county,  for  the 
reason  that  the  property  was  found  there. 
The  court  declined  to  uphold  the  contention; 
saying:  "Our  statute  provides  that  suits 
by  summons,  when  the  defendant  is  a  resi- 
dent of  the  state,  shall  be  brought  either  in 
the  county  within  which  the  defendant  re- 
sides or  the  county  within  which  the  plain- 
tiff resides  and  the  defendant  may  be  found. 
Kev.  St.  1879,  S  Actions  for  the  claim 

and  delivery  of  personal  property  are  not 
excepted  from  this  provision  of  the  statute, 
either  expressly  or  by  Implication."  The 
next  succeeding  section  to  that  just  referred 
to— that  is  to  say,  section  3482,  Rev.  St  1879 
—provided  tliat  "suits  commenced  by  attach- 
ment against  the  property  of  a  person  shall 
be  brought  in  the  connty  In  which  sncb  prop-  ' 
erty  may  be  found."    In  18S7  (Acts  1887,  : 
p.  229)  this  section  was  amended  so  as  to 
read  as  follows:  "Suits  commenced  by  at-  ! 
tachment  against  the  property  of  a  person,  i 
or  In  replevin  or  claim  and  delivery  of  per-  I 
sooal  property,  where  the  specific  property 
Is  sought  to  be  recovered,  shall  be  brought 
In  the  county  in  which  such  property  may  , 
be  found,  and  In  all  cases  where  tlie  de-  i 
fendant  in  actions,  In  replevin^  or  claim  \ 
and  delivery  of  personal  property,  is  a  non-  | 
resident  of  the  county  in  which  the  suit  is  | 
brought  service  shall  be  made  on  him  as 
under  like  circumstances  in  suits  by  attach- 
ment."   This  section,  as  thus  amended,  was 
carried  into  the  Bevlslon  of  1888  as  section 
2010^  and  made  a  part  of  article  8,  c:  83,  of 


the  Code  of  Civil  Procedure.  In  tbe  Bevl- 
slon of  1899  the  section  was  not  only  pei^ 
mltted  to  remain  a  part  of  the  Code  of  CivU 
Procedure  (article  3,  c.  S,  Rev.  St.  IWJi. 
but  was  also  bodily  incorporated  Id  chapt'-^r 
S6,  relating  to  actions  of  replevin  in  couru 
of  record,  as  section  4486.  It  is  thus  seen 
that  by  the  provisions  of  said  section  44Mi, 
supra,  that  all  actions  for  the  claim  and  de- 
livery of  personal  property  (when  it  U  aought 
to  recover  specific  personal  property)  stiali 
be  brought  in  some  court  of  record  of  the 
county  where  the  property  may  be  found, 
and  when  the  defendant  In  such  actions  is 
a  nonresident  of  the  connty  in  which  the 
suit  is  brought  service  may  be  made  on  him 
as  under  like  circumstances  in  suits  by  at- 
tachment, or  which,  in  other  words,  is  the 
same  thing,  the  exclusive  and  original  juris- 
diction in  actions  of  replevin  when  botli  par- 
ties reside  in  a  county  or  cotmties  other  than 
that  in  which  the  property  la  found  is  made 
to  vest  In  the  circuit  court  or  some  other 
court  of  record  of  the  latter  county.  It  re- 
sults that  in  an  action  of  replevin,  where  the 
residence  of  tbe  parties  and  the  situs  of  the 
property  Is  as  here,  that  a  justice  baa  no 
jurisdiction. 

After  the  adoption  of  said  section  4480. 
supra,  in  an  action  of  this  kind,  where  tbe 
residence  of  the  parties  and  the  sltns  of  the 
property  is  as  it  Is  here  conceded  to  be,  It 
was  not  cognizable  before  a  justice  of  tbe 
peace.  In  such  cases  tbe  Jurisdiction  was 
by  that  section  exclusively  lodged  in  the 
courts  of  record  of  the  connty  where  the 
property  was  found,  without  reference  to  tbe 
value  thereof,  or  the  amount  of  tbe  damages 
for  the  Injury  thereto,  etc.  If,  prior  to  tbe 
adoption  of  said  section  44 SG,  justices  of  the 
peace  under  any  conditions  had  jurisdiction 
in  an  action  of  replevin  where  the  residents 
of  the  parties,  situs  of  the  property.  Its  value, 
etc.,  was  as  here,  they  were  shorn  of  that 
jurisdiction  by  Ita  adoption.  After  Its  adop- 
tion such  actions  were  required  to  be  brought 
in  some  court  of  record  in  the  connty  where 
the  property  was  to  be  found.  Thereafter 
justices  of  the  peace  had  no  more  jurisdic- 
tion in  such  cases  than  in  actions  against 
an  executor  or  administrator,  or  In  slander, 
libel,  malleious  prosecution,  false  imprisoD- 
ment  ejectment  or  in  strictly  eqoltable  pro- 
cedure. Section  448U,  as  already  stated,  fs 
Identical  with  section  563  of  article  3,  c.  S, 
of  the  Code  of  Civil  Procedure.  Section  5G2 
of  this  article  and  chapter  provides  where 
suits  In  courts  of  record  shall  be  brought 
and  said  section  563  was  no  doubt  enacted  to 
remedy  or  supply  the  defect  Imperfections, 
and  Insufliclency  not  only  in  the  former,  hot 
also  in  section  3888  of  article  2,  c.  43.  Rer. 
St  1»98,  relating  fo  jurisdiction  of  Justices 
of  the  peace,  as  Indicated  by  the  adjudicated 
cases  to  which  previous  reference  has  been 
made.  This  action  was  accordingly  brongbt 
in  the  wrong  court— a  court  that  was  with- 
out Jurisdiction  of  It  Tbe  lack  at  Jnrlsdks 
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tton  was  inherent  It  tbli  wea  so,  it  Is  plain 
tliat  tbe  mere  fact  that  the  defendant  ap- 
peared to  the  action  and  proceeded  to  tlia 
trial  on  the  merlta  could  not  hare  the  effect 
to  waive  the  lack  of  Jurisdiction  any  men* 
than  If  the  action  had  been  that  of  slander, 
ejectment,  or  some  other  of  which  tbe  Jus* 
tlce  bad  no  Jurisdiction.  Tbe  namraoua  cas- 
es relating  to  Jurisdiction  and  waiver  cited 
and  relied  on  bj  the  plalntltt  are  wltbout  ap- 
plication to  a  case  of  this  kind  where  the 
lack  of  Joilsdlctlott  in  tbe  court  Is  Inherent 
Our  conclusion  is  that  the  ruling  and  Judg- 
meat  ot  tbe  trial  court  was  not  erroDeous, 
and  accordingly  must  be  affirmed.  All  con- 

CUE. 


McCHEU.T>Y  V.  STEPP. 
(Court  of  An>eals  at  St.  Loois.  Mo.   FeK  % 

1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERVANT 
—VICIOUS  ANIMALS-KNOWLEDGE~KVI- 
DBNCE-QUESTION  FOB  JURY. 

1.  Where  defendant  employed  plaintiff  to  de- 
liver KToceries  with  a  horse  and  wnKon,  defend- 
ant was  liable  for  injuries  to  plniutiff  caused 
br  the  viciousness  of  the  horse  furnished  for 
plaintiff's  use  in  such  work,  of  which  defend- 
ant had  knowledge,  or  by  Uie  exerclne  of  proper 
care  and  diligence  he  mieht  haTO  known. 

2.  In  an  action  for  injuries  to  a  servant  by 
the  vidousnesH  of  a  horse  furnished  him  for 
use  br  the  master,  evidence  as  to  the  master's 
knowtedxe  of  tbe  vlclonsness  of  tbe  horse  prior 
to  the  acddent  held  to  authorize  a  sabmlSBlon 
of  such  issue  to  tbe  jury. 

Appeal  from  Circuit  Court,  Greene  County ; 
J.  T.  Neville,  Judge. 

Action  by  tinny  H.  M.  UcCready  against 
L.  F.  Stepp.  From  a  Judgment  in  favor  of 
plalntifr,  defendant  appeals.  Affirmed. 

Gea  Pepperdlne  and  Hamlin  A  Mason,  for 
appellant.  A.  H.  Wear  and  J.  T.  WhltOt  for 
resp<»ident 

RBYBUBN,  3.  From  Judgment  rendered 
upon  a  majority  verdict  of  a  Jury  in  favor  of 
plaintlir,  defendant  baa  appealed.  Tbe  peti- 
tion for  plaintifTs  cause  of  action  embraced 
nvermoitB  that  defmdant.  a  retail  grocw  in 
Springfield,  bad  in  use  a  one-horse  wagon  for 
dellT^  of  goods  sold  to  hla  customers,  and 
abont  August  18,  1902.  While  in  defendant's 
employ,  and  about  tbe  duties  of  such  employ- 
ment, defendant  wrongfully  ordered  plaintiff, 
a  minor,  to  dellvnr  groceries  and  run  soch 
wa^n,  having  at  tbe  time  bitched  thereto  a 
borae  wild,  vldous,  dangerous,  and  unsafe  to 
use  for  such  purpoees,  and  which  wagon  was 
lh(>rpfore  unsafe;  that  plaintiff  was  ordered 
and  required  by  defendant  to  go  In  and  run 
such  wagon  with  such  horse,  and  deliver 
goods;  that  while  in  performance  of  his  duty 
In  running  and  riding  In  such  wagon  tor  por- 
pose  of  delivering  goods  therefrmn,  under 
Qip  order  of  defendant,  the  horse  became  nn- 
manntTPaMe  and  ran  away,  breaking  plain- 
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tiff's  leg  in  two  places,  and  plaintiff  bad  re- 
ceived such  hurts  by  reason  of  tbe  negligence 
o(  dtfendant  in  requiring  him.  a  hoj  of  14 
yean,  to  run  such  wagon  and  deliw  goods 
with  such  dangerous  horse  tbneto  attached; 
that  tbe  charact^  of  the  horse  waa  bad,  and 
he  was  a  wild  and  dangerous  animal,  liable 
to  run  away  and  kick,  and  its  character  was 
known  to  defendant  at  time  he  required  plain- 
tiff to  go  in  tbe  wagon;  that  plaintiff  was 
ignorant  of  the  character  ot  the  bwse.  and 
inexperienced,  as  a  boy  of  such  age  usually 
Is,  in  management  of  horses;  and  tbe  in- 
juries sustained  were  then  detailed,  and  Judg- 
ment for  damages  prayed.  Defendant  an- 
swered In  a  general  denial.  The  facts  die* 
closed  at  tbe  trial.  In  effect  were  that  plain- 
tiff bad  been  in  employ  of  defendant  tm  sev- 
eral months,  with  duties  of  asslating  In  tbe 
grocery  store  and  delivering  gooils  to  cus- 
tomers, for  which  defendant  made  use  of  two 
wagons,  with  two  drivers,  plaintiff  afcom- 
panylng  the  drlvor  of  a  wagon  to  assist  In  de* 
llvering  groceries;  that  on  August  13.  1002. 
plaintiff  was  ordered  to  go  with  Belts,  who 
was  driving  one  of  the  wagons,  and,  while 
making  deliveries,  tbe  horse  suddenly  became 
unnianiigcable,  kicked,  and  ran  off.  It  ap- 
peared that  one  of  defendants  hoi'si^s  com- 
monly driven  In  one  of  the  wagons  had  be- 
come 111,  and  the  horse  causing  tbe  mischief 
had  been  offered  for  sale  to  defendant  the 
day  preceding  the  accident,  and  bad  been  left 
it'ltb  him  on  trial.  On  the  day  after  Its  de- 
livery to  defendant,  tbe  horse  was  bitched 
up  In  one  of  tbe  wagons,  and  bad  been  driven 
by  Beltz  for  two  delivery  trips,  and  the  third 
had  started  when  the  occurrence  took  place. 

A  general  charge  of  error  Is  made  against 
tbe  action  of  the  trial  court  In  giving  and  re- 
fusing Instructions;  but  no  specific  error  Is 
assigned,  and  the  single,  comprehensive  In- 
Btraction  given,  presented  and  embraced  tbe 
various  features  of  the  case,  fairly  submitted 
the  Issues  to  the  Jury,  if  tbe  evidence  war- 
ranted such  submission,  which  will  be  later 
considered,  and  Is  unobjectionable.  Tbe  con- 
trolltog  element  of  the  case  Involves  the  prop- 
<^tlon  whether,  under  the  evidence,  the  case 
should  have  been  permitted  to  go  to  tbe  Jury, 
or  whether  the  Instruction  directing  a  verdict 
for  defendant  should  have  been  given,  either 
at  close  of  plaintiff's  case,  or  at  termination 
of  all  tbe  evidpnce,  at  both  of  which  stages  it 
was  requested  and  declined.  It  was  the  duty 
of  Stppp,  as  master,  to  furnish  for  the  use 
of  his  servants,  while  in  course  of  bis  em- 
ployment, appliances  and  Instruments  proper, 
safe,  and  suitable  for  the  purposes  for  which 
they  were  furnished,  and  for  the  perforra- 
;  ance  of  the  services  required;  and  this  rule 
extends  to  and  embraces  Instruments  and  ap- 
pliances animate  as  well  as  Inanimate.  Mc- 
Garry  v.  R.  R.  (Super.  Ct)  18  N.  T.  Supp. 
195;  Knickerbocker,  etc.,  Co.  v.  Finn,  80  Fed. 
483.  2.5  C.  C.  A.  579;  Leigh  v.  R.  R.  (Xeb.> 
54  W.  134;  Hammond  v.  Johnson  (Xpb.> 
66  N.  W.  9G7;  Labatt,  Master  A.  Servant.  % 
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200.  To  entitle  the  plaintiff,  however,  to  re- 
covery In  this  case.  It  was  Incumbent  on  him 
to  Introduce  testimony  tending  to  prove  not 
alone  the  dangerous  t^racter  of  the  animal 
causing  the  Injury,  but  to  show,  as  well,  that 
defendant  knew,  or  by  exer<^Ise  of  proper  care 
and  diligence  might  have  known,  of  the  vi- 
cious and  dangerous  charact^  of  the  horse. 
Knowledge,  actual  or  constructive,  on  the 
part  of  the  master,  is  a  constituent  element 
of  such  negligence,  essential  to  create  any  lia- 
bility. iJibatt,  Master  &  Servant,  c.  14,  fi  206. 
The  testimony  upon  these  branches  of  the 
case  was  as  follows: 

Jennings,  who  took  the  borse  to  defendant 
for  sale,  deposed  as  follows:  "Q.  When  you 
went  to  Stcpp's,  what  conversatloa  did  you 
and  Mr.  Stepp  have  in  relation  to  this  horse? 
A.  Well,  he  was  wanting  to  know  if  the  mare 
would  work,  and  I  told  him,  'Oh,  yes,  she 
would  work  all  right  anywhere  be  put  h^,* 
He  asked  me  If  she  was  gentle.  I  says,  'Yes; 
but  you  have  to  be  careful  with  her.  She 
bflSQ't  been  here  for  a  year.  Hadn't  been 
worked  for  a  good  While.  Been  running  on 
pasture.'  He  wanted  to  buy  her,  and  I  ask- 
ed bim  one  hundred  dollars  for  the  mare,  and 
at  last  I  told  him  he  could  have  her  for  nlne- 
ty-flve  dollars;  and  he  says,  'I  would  rather 
take  that  mare  and  ke^  her  a  while,*  and 
asked  me  If  I  could  come  back  Monday,  and 
I  told  him  I  couldn't  say  that  He  would 
have  to  go  out  and  see  Mr.  Hodgson.  He 
was  out  In  the  wagon,  and  be  went  out  and 
asked  Mr.  Hodgson  If  he  could  keep  the  mare 
and  work  her  until  Friday,  wben  I  come 
back,  and  he  would  probably  buy  her  If  she 
suited  him.  And  I  says,  *Tou  can  keep  her  if 
you  will  be  responsible.'  He  says,  *I  will  be 
responsible  If  it  Is  my  fault;'  and  he  eays,  'Of 
course.  If  she  should  lie  down  and  die,  she 
might  do  the  same  with  you;'  and  then  Hodg- 
son or  me,  and  probably  both,  says,  'You 
want  to  be  careful  and  not  let  any  boy  drive 
her,  because  she  is  peart,  and  has  not  been 
driven,  and  she  won't  stand  a  whip.'  He 
says,  'I  will  have  a  man,  aud  not  let  any  boy 
drive  her.*  Q.  Was  anything  said  there  by 
Mr.  Stepp  In  regard  to  his  having  heard  that 
this  mare  was  a  runaway  mare?  A.  Well,  I 
don't  know  as  he  did  to  me.  If  he  did,  I 
have  forgotten.  Q.  Did  -you  have  a  conver- 
sation with  him  at  any  other  time  In  which 
he  said  he  knew  at  the  time  you  brought  the 
mare  there  and  left  her  be  liad  heard  she  was 
a  runaway  mare?  A,  He  told  me  afterwards 
that  he  bad  beard  she  had  run  away.  He 
told  me  afterwards  that  she  had  run  away. 
By  the  Court:  Q.  Now,  let  us  understand- 
that  he  told  you  afterwards  that  at  the  time 
he  was  talking  to  you  the  first  time  he  had 
heard  she  bad  run  away,  or  told  you  he  had 
heard  It  since  that?  A.  I  don't  know  as  he 
said  that.  He  told  me  afterwards  that  he 
had  beard  she  would  run  away,  but  I  don*t 
know  whether  It  was  before  be  got  the  mare 
or  not.'* 

A  lady  customer  of  defendant  tbu>  testl- 


fled:  **Q.  Now,  I  will  aik  yoo  to  state  if  yon 
were  in  Stepp's  store—  You  know  Mr. 
Stepp?  A.  Oh,  ye*'  Q*  How  long  have  yoD 
known  him?  A.  I  don*t  know.  I  lielieve. 
ever  since  he  has  been  In  the  grocery  busi- 
ness on  Grant  street  I  don't  know  bow 
many  years.  Perhaps  ten  or  twelve  years. 
Q.  1  will  ask  you  to  state  if  you  were  in  his 
store  on  the  morning  of  the  13th  of  August 
last?  A.  I  think  so.  X  didn't  take  any  no- 
tice of  the  date.  The  morning  of  the  oc- 
currence of  the  accident  I  was  in  there.  Q. 
Now,  shortly  after  you  left  there,  to  fix  the 
date  certainly  In  your  mind,  you  beard  of 
the  boy  being  hurt?  A.  Yes,  sir;  a  very 
short  time.  Q.  Now,  I  will  ask  yon  to  state 
If  you  bad  any  conversation  with  Mr.  St^p 
while  you  were  In  his  store  tliat  morning  In 
regard  to  a  horse?  A.  Yes,  air.  Q.  Just  tell 
the  Jury  now  what  that  conversation  was? 
A.  Well,  I  went  in  the  store  for  something— 
I  dou't  remember  what- In  the  front  door, 
and  there  was  no  one  In  there  but  Mr.  Stepp, 
and  be  was  very  busy  doing  up  the  grocery 
deliveries,  and  Harry  was  carrying  grocer- 
ies from  the  counter  to  the  side  door,  and  I 
had  to  wait  until  he  got  through  for  him  to 
wait  on  me;  and  Mr.  Stepp  just  remarked  to 
me,  *I  have  got  a  new  horse  this  morning, 
and  be  is  a  dandy,'  was  his  remark;  asd 
when  be  got  through  with  those  things,  and 
came  around  to  get  th<»e  things,  and  be 
says,  'Walt  until  the  boys  drive  around,  and 
see  It'  I  am  very  fond  of  horses,  and  I 
waited  a  moment  xmtll  Mr.  Belts  and  Harry 
came  around.  Mr.  Stepp  asked  me  if  I  didn't 
think  he  was  pretty.  I  says,  "Yes;  he  Is 
pretty  In  one  way,  but  I  think  he  Is  a  bad- 
looking  horse;'  and  they  stood  there  a  little 
while  in  front  of  the  door,  and  Mr.  Stepp 
said  something  about  the  groceries,  and 
whether  Harry  was  on  the  back  of  the  wag- 
on, or  In  the  wagon,  I  don't  rememl>er;  but 
Mr.  Stepp  says  to  him,  *Get  up  there,  sonny, 
and  you  deliver  the  goods  and  you  be  care- 
ful, and,  Mr.  Belts,  you  hold  the  lines  t^t* 
He  cautioned  them,  and  I  said  to  the  boy, 
'You  mind  about  going  behind  that  borsei*  I 
didn't  like  the  way  he  looked.  I  couldn't  tell 
you—  He  didn't  kick,  but  be  was  a  vicious- 
looking  animal,  and  shook  bis  bead  and  look- 
ed vicious;  and,  as  they  drove  away.  Mr. 
Stepp  again  said,  'Mr.  Belts,  don't  let  g;o  of 
the  lines  until  you  get  back  here.* " 

The  driver  of  the  borse.  Belts,  a  witness 
for  defendant,  thus  referred  to  the  disaster 
and  the  cause:  "Q.  Where  did  you  make  the 
first  stop  from  the  time  you  first  started  ?  A. 
On  Scott  street  at  Mr.  Bloom's.  Q.  Now,  go 
ahead  and  relate  the  rest  of  the  trip?  A. 
Then  we  made  another  atop  at  Mr.  Davis', 
and  we  made  another  atop  at  Mr.  Hedge's, 
and  that  was  when  the  accident  happened. 
Q,  Tell  about  the  accident?  A.  And  Just  as 
I  started  up  there  she  commenced  kicking 
and  running  right  from  the  start,  and  she 
run  some  dlstance-^ot  far^but  she  kept 
kicking  all  the  tlma  Sb«  finally  kicked  tbe 
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twy  and  bort  him.  Q.  What  did  yon  do?  A. 
And  aa  1  was  driving,  and  she  pnoke  the  front 
rod  that  nina  across  In  front  to  put  your  feet 
OD  for  a  brace.  When  she  kicked  and  broke 
that,  1  saw  I  couldn't  hold  her  any  longer, 
and  I  threw  myself  back  In  the  wagon  so  I 
could  come  up  against  the  seat,  where  I 
would  have  a  better  brace  to  hold  her.  I 
Been  I  couldn't  bold  her  there  -  when  she 
broke  the  rod,  and  I  threw  myself  back  in 
the  seat  so  I  could  keep  a  better  hold  on 
ber.  Q.  Did  yon  bold  onto  the  lines?  A. 
Yes,  sir.  Q.  How  were  yon  holding  the 
lines?  A.  1  was  holding  the  lines  with  both 
bands.  Q.  In  what  position  were  your 
bands?  A.  Something  Like  that  (ludlcattng). 
Q.  Have  you  handled  horses  quite  a  good 
deal?  A.  T«»,Blr.  Q.  All  your  life?  A.  Off 
and  on." 

Defendant,  testifying  on  his  own  behalf, 
said:  "Q.  I  will  ask  you  the  Question  If  be- 
fore the  time  that  these  men  came  to  your 
place  on  the  eveDing  of  August  12th,  if  you 
had  beard  anything  about  this  horse,  or  knew 
anything  about  It?  A.  I  had,  but  I  didn't 
know  at  the  time  It  was  tbe  same  borse. 
But  Mr.  Renfro  had  owned  the  same  animal 
down  here  probably  a  year  before  that,  and 
t  beard  he  tiad  one  to  sell,  and  I  come  over 
to  see  what  he  had." 

It  was  obviously  not  necessary  that  de- 
fendant should  have  actnai,  personal  knowl- 
edge or  proof  of  the  vicious  propensities  of 
tbe  borse,  for  tbe  law  would  not  afford  him 
immunity  untU  the  horse  had  actually  evin- 
ced to  him  its  dangerous  disposition  by  run- 
Ding  away  while  In  use  by  defendant;  but 
notice  of  those  circnmstances  wliich  should 
bave  placed  a  reasonably  prudent  man  upon 
guard,  and  which,  upon  reasonable  Inquiry, 
would  have  afforded  information  of  the  true 
cbaracter  of  the  animal,  were  sufficient,  and 
Imposed  the  same  degree  of  responsibility  on 
defendant  as  If  possessed  of  actual  knowl- 
edge. Upon  the  whole  case,  there  was  suffi- 
cient testimony  to  submit  to  the  Jury,  and 
tbe  trial  court  was  warranted  In  sach  course. 
Ibe  judgment,  accordingly,  will  be  affirmed. 

BLANI^  P.  J.,  and  OOODS^  concur. 


MARTIN  T.  CHOUTEAn  LAND  ft  LUM- 
BER CO. 

^ Court  of  AKwals  at  St.  Louis,  Mo.    FeK  2, 

1904.) 

8AI.K8— PAYMENT  TO  THIRD  PARTY  CLAIUIKO 
TITLE— REMEDY  OF  SEIiLER. 

1.  A  seller  csDoot  ane  a  third  partj,  wlio  was 
paid  the  buyer  for  the  property  sold  and 
delivered,  on  roch  third  party's  claiming  title 
thereto,  but  his  right  of  action,  if  any,  is  against 
the  buyer,  who  is  bound  to  show  that  the  seller 
had  no  title,  and  tliat  on  learning  such  fact  he 
boaght  tnm  the  true  owner. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L.  Fort,  Judge. 
Action  by  Oscar  Martin  agalnat  tbA  Ctu«h 
78  S.W.— 18 


tean  Land  &  Lomber  Company  In  Justice 
court  From  a  judgment  for  plaintUE  on  ap- 
peal to  the  circuit  court,  defendant  appeals, 
Beversed. 

J.  B.  Toung,  for  appellant  Modey  & 
Wammack,  for  respondent. 

BLAND,  P.  J.  The  suit  was  Instituted  be- 
fore a  justice  of  the  peace  on  t)ie  following 
complaint  flled  by  the  plaintlfl:  "Oscar  Maiv 
tin,  PlaintUE,  t.  Bagnell  Timber  Company 
and  Chouteau  Land  &  Lumber  Co.,  Defend- 
ants. Before  T.  D.  Melrose,  J.  P.  for  the 
Township  of  Duck  Creek,  County  of  Stod- 
dard and  State  of  Missouri.  PlalntifT  for 
Ilia  cause  of  action  states  that  the  Bag- 
nell Timber  Company  are  now,  and  have  at 
all  times  hereinafter  named  been,  a  corpora- 
tion duly  organised  under  and  by  permls- 
slon  of  the  laws  of  tbe  state  of  Missouri,  and 
said  corporation  are  now  and  was  on  tbe  nine- 
teenth day  of  June,  1901,  engaged  in  the 
business  of  buying  railroad  ties  and  other 
railroad  timbers,  and  that  the  Choutean 
liand  &  Lumber  Co.  are  now  and  was  on 
tbe  nineteenth  day  of  June,  1901,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Missouri,  and  engaged  in  the  business  of 
aeiling  land  and  timb«*.  Plaintiff  further 
states  that  on  or  about  the  nineteenth  day 
of  April,  1901,  he  purchased  of  the  Chouteau 
Land  &  Lumber  Co.  forty  acres  of  timber 
for  the  sum  of  five  dollars,  said  timber  land 
being  and  lying  in  the  county  of  Stoddard 
and  known  as  the  forty  acres  Joining  the 
place  Gilbert  Martin  lives  on,  on  the  south. 
Plaintiff  further  states  that  be  made  of  said 
timber  railroad  ties  and  delivered  said  ties 
to  tbe  Bagnell  Timber  Company  at  West 
Dudley,  Mo.,  on  the  Iron  Mountain  &  South- 
em  Kailroad,  one  hundred  and  thlrty^six  of 
said  ties  marked  to  Oscar  Martin  and  sixty- 
two  marked  to  Gilbert  Martin  for  which  said 
Bagnell  Timber  Company  was  to  pay  plain- 
tiff twenty-flve  cents  per  tie;  and  that  said 
Chouteau  Land  &  Lumber  Co.,  by  its  duly 
authorized  agent,  claimed  said  ties  by  right 
of  accession,  and  demanded  of  Baguell  Tim- 
ber Company  the  amount  due  on  said  ties, 
wherefore  said  Bagnell  Timber  Company 
paid  to  Choutean  the  amount  due  on  said 
ties,  and  wholly  refused,  neglected,  and  fail- 
ed to  pay  this  plaintiff  for  his  said  ties,  and 
by  reason  of  said  refusal  and  neglect  to  pay 
plaintiff  for  his  said  ties  the  plaintiff  is  dam- 
aged In  the  sum  of  f 200.  Wherefore  plaintiff 
prays  Judgment  for  the  simi  of  $45.50  for  his 
debt  and  for  tbe  sum  of  $200  for  his  dam- 
ages, making  a  total  of  .$245.50,  together  with 
all  costs,  and  interest  at  the  rate  of  six 
per  cent,  from  date  of  filing."  The  cause 
was  appealed  to  the  circuit  court,  where  It 
was  dismissed  as  to  the  Bagnell  Timber 
Company.  The  issues  were  then  submitted 
to  the  court,  who,  after  hearing  tbe  evidence, 
found  for  plaintiff,  and  assessed  bis  dam- 
ages at  ¥45.50.  Timely  motions  for  new  trial 
and  In  arrest  of  Judgment  were  filed,  whlcb 
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tbe  court  orerrnled,  wliereupon  defendant  ai^^ 
pealed. 

We  think  the  motion  In  anest  of  Jadg- 
rnent  Bbonld  have  been  Btxatained.  Tbe  com- 
plaint alleges  that  plalntltE  dellTered  tha  ties 
to  the  BagneU  Timber  Company;  tiiat  aald 
company  agreed  to  pay  him  2S  cents  per  tie 
for  the  1S6  ties  deUvered,  but  Instead  the 
Bagnell  Timber  Cranpany  paid  tbe  Cboutean 
Land  &  Lumber  Cimipany,  who  claimed  tbem 
"1^  right  ot  accession."  On  delivery  of  the 
ties  to  tbe  Bagnell  Timber  Company  nnder 
tile  contract  of  sale  ail^ed  In  the  complaint, 
the  ties  became  tbe  propwty  of  that  com^ 
pany  (If  plaintiff  had  a  titie),  and  plain- 
tiff's i!lght  of  action  to  recover  tbe  contract 
price  of  the  ties  was  against  that  company, 
and  not  against  the  Chontean  Land  &  Lum- 
ber Company,  who  set  up  some  sort  of  a 
claim  to  them  which  the  Bagnell  Timber 
Comi»ny  Is  alleged  to  hsve  recognised.  If 
the  Bngnell  Ttmber  Company,  after  rec^T- 
Ing  the  ties  nnder  the  contract  ae  purchase 
alleged  In  the  complaint,  denied  the  title  of 
plaintiff  to  the  ties,  it  did  so  at  its  peril, 
and  would.  In  a  suit  by  plaintiff  against  It 
for  the  contract  price  of  tiie  ties,  be  bound 
to  show  that  plahitiff  had  no  title,  and  that, 
after  learning  this  fact  it  bought  the  ties 
of  the  true  owner.  Plaintiff,  It  seems  to  us, 
has  proceeded  against  the  wrong  party.  His 
light  of  action,  if  any  he  has,  Is  against  tbe 
Bafmell  Timber  Company. 

The  Judgment  Is  reversed. 

REYBUBN  end  GUODIi:,  JJ.,  concur. 


TRIPPENSBE  V.  BRAUN  et  al. 

(Court  of  Appeals  at  Ebdsbs  City.  Ho.  Feb.  1, 
1004.) 

TRIAX<— INSTRUCTIONS— BTIDENCB  TO  SUSTAIN 
—APPEAL— DISMISSAL. 

1.  Id  an  action  by  a  Bubcontractor  to  enforce 
a  mecbaiiic's  lien.  In  which  the  original  con- 
tractor was  made  a  party  defeudunt,  aod  claim- 
ed certain  set-offs  against  tbe  plaintiff  for  mon- 
ey paid  on  plaintiff's  account,  a  charge  tbnt  de- 
fendant was  entitled  to  credit  for  the  amounts 
claimed,  if,  by  tbe  asnal  course  of  dealiug  be- 
tween plaintiff  and  defendant,  defendant  bad  tbe 
right  to  believe  that  be  was  authorized  to  pay 
tbe  amounts  claimed,  and  did  pny  tbe  amounts 
for  plaintiff,  is  erroneous,  whi>re  there  was  no 
evidence  as  to  the  previous  course  of  dealing  be- 
twoon  Iho  piirtu's. 

2.  Tho  fart  that  the  original  abstract  failed 
to  contain  tbe  judgment  and  show  tbe  filing  of 
B  bill  of  exceptions  is  not  cnuKe  (or  dismisKiug 
an  appeal,  where  tbe  tranNcript  shows  that  there 
WAS  a  Judgment,  and  the  amended  abstract 
shows  that  a  bill  of  exceptions  was  filed. 

Appeal  from  Circuit  Court,  Cole  County; 
James  E.  Hazel,  Judge. 

Action  by  William  Trippensee  against  Er- 
nest Braun  and  another,  from  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed. 

B.  L.  King  and  James  H.  Lay,  for  appel- 
ant.  Pope  &  Belch,  for  respondents. 


BBOADDUS,  J.  Hie  plalntUFs  salt  is  to 
enforce  a  mechanic's  lien.  Fiatntiff  was  a 
subcontractor,  defendant  Braun  ttie  con- 
tractor, and  defendant  PaAer  owner  al  the 
property  sought  to  be  charged  with  tlie  Hen. 
The  only  qnestions  arising  in  tbe  case  re- 
late to  certain  set-ofto  pleaded  by  tbe  con- 
tractor, Bnun.  Under  plalntilTa  contract 
for  woriE  and  material,  be  was  to  hare  9^ 
060,  and  be  claims  that  be  did  extra  woife 
which  was  of  the  value  of  933.  He  credits 
defendant  Brann  with  cash  payments 
amounting  to  and  for  2,000  brit^ 

$80.  Defendant  Braun  admits  that  plaintiff 
Is  entiUed  to  a  credit  of  90  for  extra  woife. 
and  no  more,  and  asks  credit  for  different 
sums,  among  which  are  tbe  following: 
$282.05  paid  to  B.  H.  Fohl;  9125^  overpay- 
ment made  to  plaintiff  for  work  and  mate- 
rials on  the  ConteAex&tB  Home  at  Hlgglns- 
vllle;  $9  for  it^ork  and  material  on  the  house 
of  one  G.  W.  Gordon;  and  9S0  overpaid  on 
the  house  of  one  Schablll.  The  evidence 
tended  to  show  tbat  these  paymmts  were 
made  at  the  Instance  and  request  of  plain- 
tiff, while  Qie  evidence  of  plaintiff  was  to 
the  contrary. 

The  sole  contention  here  is  that  Oie  court 
committed  error  In  the  giving  and  refosli^ 
of  certain  Instructions. 

Instruction  4  given  for  defendant  Is  as 
follows:  "The  court  instmcte  the  Jury  tbat 
If  they  believe  and  find  from  tbe  evidence 
that  the  plaintiff  owed  9202.95  fOr  brh^  that 
was  used  In  the  construction  of  the  Lester 
Parker  house,  and  that  defendant  Bnva 
paid  therefor  at  the  request  of  the  plaintiff, 
or  that  be  consented  to  such  payment  either 
before  m  atter  the  same  was  made,  or  thut, 
&V  the  vtual  course  of  deo^v  1»eUoet»  tke 
plainUff  and  defendant  Braun,  mid  Brass 
Aod  a  right  to  infer  and  believe,  and  did 
betlcvc,  that  he  teat  authorised  to  pap  aaeh 
brick  bill,  and,  acting  in  good  faith  under 
9uch  impUed  authority,  he  paid  nuA  brit* 
bill  for  platntifft  then  the  Jury,  In  ^^irii^ 
up  their  verdict  will  allow  Uie  defendant 
Braun  a  credit  for  the  amount  paid."  We 
have  Italicized  that  part  of  the  Instmctifm  to 
which  plaintiff  excepts.  It  Is  settied  law 
that  "no  person  can  make  anotbn  his  debt- 
or without  the  consent  of  the  party  b«ie- 
flted.  There  must  be  a  previous  request, 
expressed  or  Implied,  or  an  assent  or  aanc^ 
tion  given  after  the  money  is  paid  or  the 
act  done.'*  Allen's  Adm'r  v.  Blcbmcoid  Col- 
lege, 41  Mo.  803.  And  it  Is  not  the  duty  of 
an  original  contractor  to  pay  claims  against 
the  subcontractor  until  Hens  for  such  claims 
have  been  filed,  and  acti<His  bnnigtat  on 
them,  Morley  v.  Carlson,  27  Mo.  App>.  5; 
sectton  4223.  Rev.  8t  1899.  .Under  tbe  law 
as  stated,  there  being  no  evidence  that  the 
ow^ner  of  the  claim  paid  by  the  contractor 
had  taken  any  step  to  enforce  a  lien  against 
the  building  soi^ht  to  be  charged,  the  con- 
tractor, Braun,  was  not  authorised  to  pay 
said  claim  unless  by  pUlntlff's  request,  ex- 
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pressed  or  Implied,  or  his  assent  given  after 
iwrment.  It  ia  claimed  that  notwithstand- 
ing tbere  was  evidence  that  plaintiff  author- 
ized the  payment  before  or  sanctioned  it 
after  It  was  made,  there  was  no  evidence 
whatever  that  would  justify  the  defendant 
Braun  to  infer  that  he  bad  any  such  au- 
thority from  the  nsual  course  of  dealing  be- 
tween himself  and  plaintiff.  Plaintiff's  con- 
tention In  that  respect  Is  well  founded.  The 
evidence  related  wholly  to  the  payments  In 
controversy,  and  nothing  wae  said  as  to  the 
preTlons  course  of  dealing  between  the  par- 
ties. Consequently  there  was  nothing  to 
base  that  part  of  defendant's  instruction 
Italicized,  to  the  effect  that  the  }ury  might 
Infer  that  defendant  bad  the  authority  to 
make  the  payment.  The  aame  error  also 
occurs  In  instructions  G  and  9  given  for  re- 
spondents. And  error  was  committed  by 
the  conrt  In  inserting  In  plaintiff's  instruc- 
tions 6  and  8  substantially  the  same  theory. 

The  respondents  Insist  that  appeliant's  ap- 
peal sbonid  be  dismissed  because  he  has 
failed  to  comply  with  rule  15  of  this  court. 
The  original  abstract  failed  to  contain  the 
Judgment  and  the  filing  of  a  bill  of  excep- 
tions. But  the  transcript  of  the  clerk  sbows 
that  there  was  a  Judgment,  and  tbat  is  held 
to  be  sufficient.  The  bill  of  exceptions, 
which  is  made  a  part  of  the  abstract,  states 
that  such  bill  was  filed.  But  It  has  been 
repeatedly  held  that  such  a  recitation  Is  not 
snffleient,  as  a  bill  of  exceptions  cannot 
prove  itself.  There  must  be  some  order 
showing  that  It  was  filed.  The  amendment 
states,  however,  that  it  was  duly  filed.  It 
is  not  necessary  that  a  copy  of  the  record, 
showing  It  was  filed,  should  be  In  the  ab- 
stract. The  mere  recitation  of  the  fact  Is 
held  to  be  sufficient  We  hold  that  the  ab- 
stract is  sufficient 

For  the  reasons  glTen,  the  cause  is  ra- 
vened and  remanded.  All  concur. 


STATE  ex  rel.  BROWN  v.  STIBT,  Mayor, 
et  al. 

(Conrt  of  Appeals  at  Kansas  City,  Mo.    Feb.  1, 
1904.) 

MUNICIPAL  ORDINANCG^-SALB  OP  INTOXICAT- 
ING LiqUORS-RlOHT  TO  LICBNSB-DI8CRB- 
TION  OF  TOWN  COUNCIL-CONTROL  BT  MAN- 
DAMUS. 

1.  A  town  ordinance  anthorixlng  the  licens- 
ing of  dramshop  keepers,  prescrlfaiu^  the  qualifi- 
cations of  an  applicant,  and  reqniring  him  to 
lirst  obtain  a  license  from  the  county  conrt,  does 
not  entitle  an  applicant  possessing  the  necessa- 
ry qualifications,  and  having  ohtauied  a  Ucense 
from  the  county  court,  to  demand  the  same 
from  the  town  as  an  absolute  right;  and,  even 
if  it  did,  it  would  be  void,  oa  the  granting  of 
snch  licenses  is  a  matter  of  discretion,  which 
must  be  exercised  freely  on  each  application, 
and  cannot  be  surrendered  In  advance,  or  dele- 
gated to  the  county  court. 

2.  Mandamus  cannot  be  invoked  to  control  the 
dix'>retion  of  a  town  council  in  passing  on  an 
application  for  a  Ucense  to  sell  intoxicating  Uq- 
aora 


Application  for  mandamus  by  the  state,  on 
the  relation  of  James  F.  Brown,  against  G.  T. 
Stiff,  mayor  of  the  town  of  Edgerton,  and 
others.   Peremptory  writ  denied. 

J.  H.  Chinn,  Guy  B.  Park,  and  Wilson  & 
Wilson,  for  relator.  Sidney  Beery,  E.  C. 
Hare,  and  Culver,  Phillip  &  Spencer,  for  re- 
spondents. 

ELLISON.  J.  The  relator  ts  an  applicant 
for  a  license  to  keep  a  dramshop  In  the  town 
of  EdgerhHL  The  respondents  are  the  may- 
or and  alderman  of  that  town.  Belator  ob- 
tained an  alternative  writ  of  mandaniuB,  and 
respondents  have  now  made  return.  The 
facts  are  agreed  npm. 

The  town  of  EdgertoD  la  of  the  fourth 
class,  and  cmtalns  less  than  2,000  Inhabit- 
ants. AAiong  the  ordinances  of  the  town  la 
the  following  relating  to  dramshop  Ucense: 

**Sec.81.  Any  person  who  shaU  directly  or 
indirectly  seU  any  intoxicating,  fermented  or 
distilled  UquOT  In  less  quantity  than  three 
gallons,  either  in  the  niglnal  package  or  oth- 
erwise, within  the  eoiporate  Ibnlte  of  this 
city,  wltiiout  first  having  obtained  a  license 
as  dramshop  keeper,  according  to  the  provi- 
sions of  the  laws  of  this  state;  and  of  these 
ordinance^  shall  be  deoned  gnUty  at  a  mls- 
demranor. 

"Sec.  82.  A  dramshop  Ucense  shaU  not  be 
granted  to  any  person  who  shall  have  been 
convicted  of  a  violation  of  the  ordinances  of 
this  city,  relating  to  the  sales  of  Intoxicating 
liquors,  nor  to  any  drunkaid;  and  no  license 
sliall  in  any  case  be  granted  to  any  person, 
who  shall  not  have  previously  presented  a 
proper  petition  to  the  county  court  tff  this 
county,  and  obtained  a  license  from  such 
court,  to  ke^  and  maintain  a  dramshop  in 
this  city. 

"Sec.  S3.  Every  perion  who  shaU  deatre  to 
keep  a  dramshop  lu  this  city,  shall  file  an  ai»- 
pllcatlon  with  the  board  of  aldermen,  stat- 
ing the  name  of  the  party  so  desiring  the  U- 
cense  and  the  ward  and  street,  together  with 
the  lot  and  block,  where  such  dramshop  is  de- 
dred,  and  that  the  applicant  has  obtained  a 
proper  license  therefor  from  the  county  court 
of  this  county.  No  license  for  a  dramshop 
shall  be  for  a  period  of  less  than  six  months, 
to  coirespond  with  the  date  and  expiration 
of  the  Ucoise  obtained  from  the  county  court. 
The  hoard  shall  In  no  case  refund  any  portion 
of  the  license  tax  collected  fOr  such  Ucense, 
nor  ShaU  any  such  Ucense  be  transferable. 

"Sec.  8^  Every  person  to  whom  a  dram- 
shop license  may  be  granted  by  the  board  of 
aldermen,  shall  pay  a  license  tax  of  fSOO  for 
every  period  of  six  months,  to  be  paid  in  ad- 
vance before  a  license  ^all  be  delivered. 
And  no  snch  Ucense  shall  authorize  the  keep- 
ing of  more  than  one  dramshop  at  the  same 
time  under  such  Iteense." 

The  relator  presented  a  petition  to  the 
county  court  of  Platte  county,  and  obtained 
from  that  court  a  Ucense  for  six  months.  He 
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tberenpon  made  application  for  a  town  11< 
cense  to  tbe  town  councUt  composed  of  these 
respondents,  wblcb  was  refused.  He  pos- 
sessed all  the  qoaliflcatlons  required  by  the 
statute  and  the  ordinances  aforesaid  in  order 
to  be  a  dramehop  Iceeper.  He  tendered  the 
amount  of  the  ilcensc  tax  and  lils  bond.  For 
the  purposes  of  this  case,  it  may  he  said  that 
lie  possessed  all  the  necessary  qualifications 
for  a  dramshop  keeper,  and  that  he  did  every- 
thing which  it  is  required  shall  be  done  as  a 
prerequisite  to  obtaining  a  license  from  the 
town  council,  imless  it  be  that  he  should  hare 
presented  a  petition  to  the  council,  for  that 
he  did  not  do.  The  theory  of  the  relator  is 
that,  by  the  ordinance  above  quoted,  when  he 
possessed  the  qualifications  which  are  th^e- 
In  set  out,  and  when  he  bad  obtained  a  li- 
cense from  the  county  court,  he  had  a  right 
to  demand  a  license  from  the  city  council. 
We  reject  that  theory  on  the  doable  ground 
that  the  ordinance  should  not  be  construed 
as  he  construes  It,  and  that,  if  It  should  prop- 
erly bear  that  construction,  it  would  be  void. 
The  town  and  the  county  are  Independent  en- 
titles, governed  by  Independent  bodies  or  tri- 
bunals, especially  as  to  saloon  licenses.  No 
one  can  legally  sell  liquors  within  the  limits 
of  the  town  until  he  has  a  license  from  Irath 
town  and  county.  The  council,  in  recognition 
of  this  fact,  ordained  that  it  would  not  grant 
a  license  to  any  one  who  had  not  obtained  a 
license  from  the  county  court,  but  it  did  not 
ordain  that  it  would  grant  a  license  to  any 
one  who  did  get  one  from  the  county  court. 
By  this  ordinance  the  town  council  prescribed 
proper  and  reasonable  qualifications  for  a 
dramshop  keeper,  but  It  by  no  means  said 
that  all  who  had  such  qualifications  would  be 
granted  a  license.  The  language  of  the  or- 
dinance (section  83)  aforesaid,  that  "Every 
person  who  shall  desire  to  keep  a  dramshop 
in  the  city,  shall  file  an  application,"  etc., 
stating  •    •    that  the  applicant  has 

obtained  a  proper  license  therefor  from  the 
county  court,"  is  no  more  authority  for  the 
position  that  if  one  makes  such  application 
he  thereby,  of  right,  becomes  entitled  to  the 
license,  than  Is  the  language  of  the  general 
statute  (section  2997,  Rev.  St  1899)  that,  upon 
the  doing  of  certain  things  there  required, 
the  applicant  could  compel  the  issuance  of  a 
license.  Neither  the  statute  nor  the  ordi- 
nance Intended  to  vest  a  right,  hat  each  mere- 
ly intended  to  fix  a  qualification  for  those  to 
whom  a  privilege  could  be  granted.  As  Just 
said,  the  council  la  powerless  to  enact  an  or- 
dinance of  the  character  relator  says  this  one 
Is.  The  granting  a  saloon  license  In  cases 
like  this  is  a  matter  of  discretion.  And  the 
council  cannot  by  a  present  ordinance  grant 
away  its  future  discretion.  It  is  as  power- 
less as  Is  a  Legislature  to  enact  a  law  that  at 
some  future  time  It  will  not  enact  some  other 
low.  The  city  council,  to  perform  its  duty  as 
contemplated  by  law,  must  exercise  Its  discre- 
tion on  each  application  as  It  is  made,  un- 
bound by  any  notion  of  absolute  or  contracti^ 


al  right  in  the  applicant,  and  uncontrolled  by 

any  prior  action  of  the  comity  court.  Tbe 
county  court  is  one  degree  farther  removed 
from  the  people  of  a  town  than  the  coonciL 
There  are  other  considerations  to  be  thought 
of  in  passing  upon  a  dramshop  license  than 
the  mere  statutory  qualification  (state  or  mo- 
nicipal)  of  the  applicant  It  may  be  apparent 
to  the  councU  that  too  many  are  engagiiig  in 
the  business  for  the  well-lieing  of  the  town, 
and  it  may  be  manifest  tbat  the  place  where 
it  Is  sought  to  be  located  Is  not  for  the  best 
These  and  other  suggestions  which  might  be 
made  demonstrate  that  the  council  has  no 
right  or  power  to  surrender  Its  dlscretlOD  in 
advance,  or  to  delegate  its  functiuis  to  the 
county  court  Tbe  wisdom  of  this  Is  illus- 
trated In  this  case.  For  It  Is  one  of  the  ad- 
mitted facts  that  the  petition  presented  to  tlw 
county  court  and  upon  which  tbe  county  li- 
cense was  issued,  did  not  contain  (according 
to  the  city  taxbooks)  the  names  of  a  majority 
of  the  taxpaylug  citizens  of  the  town,  as  is 
required  by  section  2997  of  the  statnte. 

We  have  been  dted  to  some  cases  from 
other  states  which  would  sustain  relator's  po- 
sition, If  we  construed  the  ordinance  as  he 
does.  But  those  cases  are  not  at  all  in  har- 
mony with  tbe  policy  of  this  state,  as  has 
been  announced  from  as  far  back  as  1847. 
Austin  V.  State,  10  Ma  691.  In  that  case^ 
and  many  others  since,  It  is  decided  that  the 
business  of  selling  liquor  is  not  a  right,  and 
cannot  be  likened  to  the  ordinary  callings  of 
life;  that  it  is  a  mere  privilege,  to  be  granted 
or  withheld  at  the  exclusive  discretion  of  tbe 
body  empowered  to  license.  State  ex  rel.  v. 
County  Court,  3»  Mo.  B21;  State  v.  Searcy,  20 
Mo.  480;  State  ex  reL  v.  Hudson,  78  Mo.  302; 
State  V.  Evans,  83  Mo.  322;  State  v.  Btx- 
man,  162  Mo.  21,  22,  62  S.  W.  S2&  As  to  the 
case  from  this  state  cited  by  relator  (State 
ex  rel.  v.  Baker,  32  Mo.  App,  98),  we  need 
not  pronounce  the  view  there  stated  as  sound 
or  otherwise,  for  It  is  certain  that  It  has 
no  application  here.  There  the  council  ex- 
ercised Its  discretion  by  determining  that 
tbe  applicant  should  have  the  license,  bnt  at 
that  stage  refused  to  Issue  it  unless  be  paid 
a  tax  double  tbat  required  when  he  presented 
his  application,  and  a  motion  made  tbat  It  be 
granted.  The  court  considered  the  case  as, 
and  likened  it  to,  an  attempt  to  raise  the  li- 
cense tax  on  a  license  not  yet  expired,  which 
cannot  be  done.  City  of  Hannibal  t.  Gayott 
18  Mo.  515. 

We  have  thus  shown  that  tbe  granting  a 
license  by  a  town  council  is  discretionary. 
It  follows  that  mandamus  cannot  be  Invoked 
to  control  that  discrotlcm.  State  ex  rel.  v. 
Hudson,  13  Mo.  App.  61;  State  ex  rel.  v.  Hig- 
gins,  84  Ma  App.  531;  and  other  authorities 
in  rfspondents'  brief.  Indeed,  It  is  a  funda- 
mental rule  of  law  that,  whenever  courts  or 
other  tribunals  are  In  duty  bound  to  exercise 
their  own  Judgment,  no  superior  court  will  at- 
tempt to  exercise  It  for  them. 

Tbe  foregoing  views  render  It  nnnecessair 
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to  notice  other  points  made  hj  tbe  respectlTe 
counsel. 

A  poemptory  wtlt  !■  denied.  Tbe  otber 
Judges  concur. 


CHOWNING  r.  PABKBR  et  at 
(Court  of  Appeals  at  Kansas  City,  Mo.  Jan.  19, 
190L) 

SALES-ACTION  FOR  PRICE— BVIDENCE— AFFI- 
DAVITS—LOSS- ARGUMENT  OF  ATTOR- 
NEY—MISCON  DUCT— EXCUSE. 

1.  In  an  action  for  the  balance  of  the  price 
of  a  milling  concentratinc  mill,  evidence  of  the 
umoant  of  lead  and  jack  tamed  in  from  the 
mine  operated  by  the  plant  after  it  had  been 
i-ecoostmcted  was  admissible  aa  tending  to  show 
the  capacity  of  tbe  niant  after  reconstruction, 
wUdi  defendant  contended  was  isq^operljr 
done. 

2.  Where,  In  an  action  for  the  balance  dae  on 
tbe  price  of  the  concentrating  plant,  plaintiff 
tendered  eridence  of  a  compromise  which,  on 
objection,  was  refused*  it  was  reversible  error 
for  plaintiff's  attorney,  in  addreaslng  the  jury, 
to  refer  to  such  fact,  and  also  to  tbe  fact  that 
two  former  rerdiets  In  the  case  had  been  in 
piaiutiS's  favor. 

8.  Where  an  attorney  wrongfully  referred  in 
sigument  to  excluded  evidence  and  to  the  fact 
that  two  former  verdicts  had  been  in  plaintiff's 
favcr,  be  could  not  palliate  such  conduct  on  ap- 
peal by  saying  that  It  was  inadvertent. 

4.  Where  it  was  agreed  that  an  affidavit  as 
to  the  testimony  of  an  absent  witness  might 
be  read  in  order  to  prevent  a  continuance,  and 
during  the  trial  the  affidavit  became  mislaid, 
and  it  afterwards  transpired  that  It  had  been 
carried  from  tbe  courtroom  by  an  attorney  who 
had  nothing  to  do  with  the  case,  but  defend- 
anla,  after  discovering  the  loss,  made  no  appli- 
cation to  supply  it,  hot  submitted  their  case 
without  any  efiort  to  do  so.  they  conld  not 
thereafter  object  that  they  were  InihiTed  by  Its 
loss. 

Appeal  from  Circuit  Oonrt,  Jasper  Conn- 
ty;  J.  D.  FwUiu,  Judge. 

Action  by  James  C&iovning  against  0.  A. 
I^rlcer  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Be- 
rersed. 

J.  J.  Nelson,  for  appellants.  A.  M.  Whit- 
worth,  for  respondent. 

BR0ADDU8,  J.  This  suit  originated  in  a 
Justice's  court,  and  was  appeftled  to  the  cir- 
cuit court,  where  it  was  twice  tried,  each  of 
the  several  verdicts  being  for  the  plalutlfl. 
As  the  statement  on  which  tbe  case  was 
tried  was  lost,  and  has  not  been  supplied, 
we  can  only  infer  from  other  documents  and 
the  contention  of  the  parties  the  caase  of  ac- 
tion at  issue.  It  seems  that  in  April.  1901, 
plaintiff  sold  to  defendants  a  mining  plant— 
a  concentrating  mill;  that  plaintiff  was  to 
receive  therefor  of  the  defendants,  when  de- 
livered, the  sum  of  $3,500;  that  said  plant 
was  already  constructed,  but  was  to  be  mov- 
ed by  plaintiff  to  defendants'  mine,  recon- 
structed, and  put  in  as  good  condition  as  It 
was  before  Its  removal.  The  greater  part 
of  the  purchase  price  had  been  peld,  and 
plaintiff's  claim  was  for  |165,  which  was 
allied  to  be  still  due  him.  Defendants  filed 


a  counterclaim,  In  which  they  admit  that  the 
original  consideration  for  the  iflant  was  $3,- 
600,  but  allege  that  the  consideration  was 
subsequently  reduced  by  the  partiee  to  $8.- 
415,  or  ¥86  less;  and  they  further  allege 
that  they  were  damaged  In  the  sum  of  $250 
by  reason  of  the  defective  reconstruction  of 
said  plant.  There  was  evidence  pro  and  con 
on  the  Issues  presented  by  the  pleadings. 
Instructions  were  given  at  the  Instance  of  the 
parties,  respectlyely,  and  some  by  the  court 
on  Its  own  motion,  but  no  complaint  Is  made 
In  defendants'  motion  for  a  new  trial  In  that 
respect. 

On  tbe  trial  plaintiff  offered  In  evidence  a 
paper  showing  the  amount  of  lead  and  Jack 
turned  in  from  the  mine  operated  by  tbe 
plant  in  controversy  after  it  had  been  re- 
constructed. Defendants  objected  to  it  as 
irrelevant  Tbe  court  admitted  it  as  evi- 
dence on  the  ground  that  It  would  show  the 
capacity  of  the  plant  We  think  the  court 
was  right  It  was  a  circumstance  tending  to 
show  the  caiiaclty  of  the  plant  after  Its  re- 
moval and  reconstruction,  which  related  to 
tbe  matter  in  issue. 

The  plaintiff  tendered  evidence  to  show 
tliat  defendants  offered  him  $85.14  as  a  com- 
promise, but  upon  -objection  the  tender  was 
refused.  The  plaintiff's  attorney.  In  address- 
ing tbe  jury,  referred  to  that  fact,  and  also 
to  the  fact  that  the  two  former  verdicts  In 
the  case  had  been  in  favor  of  plaintiff.  Tbe 
defendants  objected  to  the  conduct  of  plain- 
tltrs  attorney  for  so  doing  In  both  instances, 
but  his  objections  were  overruled.  The 
plalntifTs  attorney  seelis  to  palliate  bis  con- 
duct by  saying  that  it  was  Inadvertent 
This  Is  no  excuse.  If  lawyers  will  persist  in 
this  kind  of  practice  which  the  courts  have 
always  condemned,  but  sometimes  excused, 
the  time  has  arrived  when  something  shonld* 
be  done  to  prevent  It  for  the  future.  The 
remedy  is  to  set  the  verdict  aside.  The  trial 
judges  are  much  annoyed  by  the  practice  of 
attorneys  indulging  in  such  conduct  In  order 
to  get  an  advantage  of  their  adversary.  The 
plea  of  Inadvertence  and  want  of  motive 
ought  not  to  be  received,  either  as  an  ex- 
cuse or  as  a  palliation  of  the  offense.  After 
instilling  the  poison  Into  the  mind  of  a  Jury- 
man—for tliat  is  the  object  as  a  rule— the 
wrong  is  not  undone  by  the  empty  apology 
that  the  act  was  unintentional.  Every  law- 
yer ought  to  know  that  such  conduct  Is 
wrong  and  unbecoming  an  lionOEable  pro- 
fesslon. 

The  defendants,  when  the  trial  was  called, 
were  not  ready,  on  account  of  the  absence 
of  a  material  witness.  Affidavit  was  made 
as  to  what  lils  evidence  would  be  if  he  was 
present  They  went  Into  the  trial  with  the 
understanding  that  tliey  could  read  this  affi- 
davit to  the  jury;  but  It  was  not  to  be  found 
when  the  time  arrived  for  Its  introduction, 
and  tbe  defendants  concluded  their  side  of 
the  case  without  it  It  Is  admitted  that  this 
affidavit  was  banded  to  {dslntiff's  atComqr. 
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It  transpired  that  it  had  beeu  carried  from 
tlie  conrtrooiA  by  nn  attorDsy  wbo  bad  noth- 
ing to  do  witb  tbe  case.  It  was  found  in  a 
bnndle  of  papers  secured  together  by  a  rub- 
ber band.  The  attoruey  who  carried  It  away 
did  not  know  that  he  bad  done  so.  It  fur- 
ther appears  that  plaintiff's  attorocy  stated 
tbat  he  bad  laid  It  on  the  Judge's  desk.  Tbe 
defendants  claim  that  plaintiff's  attorney  hid 
it  In  said  bunch  of  papers  for  tbe  purpose 
of  keeping  It  from  being  read  In  evidence. 
They  insist  that  they  were  greatly  injured  by 
tbe  wrongful  conduct  of  said  attorney  In  sup- 
pressing the  evidence  contained  In  said  affi- 
davit. When  defendants  discovered  the  loss 
o(  the  affidavit,  they  should  have  asked  the 
court  at  least  for  tbe  privilege  of  supplying 
snch  loss,  which,  no  doubt,  the  coiut  would 
have  permitted.  O.  A.  Parker,  one  of  the 
defendants,  made  the  affidavit  at  the  begin- 
ning of  tbe  trial,  and  was  in  a  position  to 
have  supplied  the  missing  one;  but  defend- 
ants submitted  tbelr  case  without  making 
any  kind  of  effort  to  supply  such  evidence, 
for  which  reason  they  have  no  cause  for 
complaint 

Other  Immaterial  points  raised  by  defend- 
ants will  not  be  noticed.  But  on  account  of 
the  misconduct  of  plalntifTa  attorney  herein 
condemned  the  cause  Is  reversed  and  re- 
manded. All  concur. 


STRODE  V.  CONKET. 

(Oourt  of  Appeals  at  Kansas  Olty,  Mo.  Feb. 
1,  1904.) 

UASTBR  AND  SERVANT— INJURIES  TO  SERVANT 
— NEOLIQENCE  OP  FOREMAN— FELLOW  SBRV- 
ANT9~VICE  PRINCIPAL-EVIDBNCE— DBOLA- 
RATIONS-RBS  QESTX. 

1.  Where  defendants  foreman  in  diarge  of  a 
ouDe,  while  directing  several  men  in  loading 
a  car,  tossed  a  square  block  of  wood  onto  the 
car  80  negligently  that  the  block  fell  into  the 
shaft,  striking  deceased,  who  was  working  at 
a  pomp  at  which  he  was  employed,  killing  him, 
the  fact  that  the  foreman  at  the  time  was  doing 
tbe  work  of  an  ordinary  laborer  did  not  relieve 
defendant  from  liability  on  the  ground  that  he 
thereby  became  decedent's  fellow  servant. 

2.  At  the  time  defendant's  foreman  threw  a 
block  of  wood  onto  a  car  at  a  niiue  so  nenU- 
cently  that  the  block  fell  into  the  shaft  and 
Htnick  and  killed  deceased,  one  of  the  men 
warned  tbe  foreman  to  look  out — that  he  was 
liable  to  kill  the  man  in  the  mine— whereupon 
the  foreman  answered,  with  an  oath,  that,  "if 
he  wanted  to  work  ibere.  he  would  have  to 
tearn  to  dodge."  Held,  that  such  statement, 
made  while  Uie  block  was  in  the  course  of  its 
descent,  was  a  part  of  the  res  gestte,  and  ad- 
missible in  an  action  for  decedent's  death. 

Appeal  from  Olrcult  Court,  Jasper  County; 
J.  D.  Perkins,  Judge. 

Action  by  Garrard  Strode,  curator  of  tbe 
estate  of  Eva  Bennett,  a  minor,  against  M.  C. 
Conkcy.  From  a  Judgment  in  favw  of  plain- 
tiff, defendant  appeals.  Affirmed. 


J. 


L  8m  Masur  and  Bwrrutt,  toL  H.  CwL  Dig.  | 


Percy  Werner  and  Frank  L.  Forlow.  for 
appellant    McBcynolds  &  Halliburton,  te 

respondent 

ELLISON,  J.  The  plaintiff's  ward  la  tbe 
Infant  daughter  of  R.  J.  Bennett  trbo  was  an 
employ^  in  defendant  Oonk^'s  lead  and  zicr 
mine,  and  while  engaged  in  work  be  was 
killed  through  tbe  alleged  negligence  of  de- 
fendant Plaintiff  recovered  Judgment  In  tbe 
trial  court 

It  appears— at  least  the  evidence  tended  to 
show— that  one  Frantz  was  defendant's  fore- 
man in  charge,  control,  and  direction  of  aer- 
eral  men  who  were  at  work  in  loading  a  car 
at  the  surface  of  the  mine  with  tools  and  ma- 
terial to  be  carried  into  the  mine,  amon:: 
which  was  a  square  block  of  wood.  The  car. 
when  loaded,  was  run  down  tbe  Incline  by 
cable  into  the  mine  on  a  track  descending  at 
an  angle  of  about  45  degrees.  The  deceased 
was  at  work  down  in  tbe  mine,  as  pumpman, 
at  tbe  pump,  8  or  10  feet  from  the  bottom  of 
the  Incline.  The  car  was  being  loaded  at  the 
surface,  when  Frantz  picked  up  tbe  square 
block,  and,  standing  off,  Intending  to  land 
in  tbe  car,  pitched  it  over  tbe  sides,  and  inio 
the  shaft,  where  it  fell  to  tbe  bottom,  strik- 
ing deceased  on  the  head  and  killing  bim. 
Ajb  the  block  was  seen  not  to  go  Into  the  car. 
one  of  the  men  immediatety  said  to  Frantz. 
"Look  out!  You  are  liable  to  kill  that  man 
down  there,"  and  be  answered,  with  an  oath, 
tliut,  "if  be  wanted  to  work  there,  be  would 
have  to  learn  to  dodge." 

It  Is  claimed  that  since  tbe  negligent  act 
■WRB  committed  by  Frantz  while  doing  tbe 
work  of  a  laborer,  be  and  deceased  were  fel- 
low servants,  and  consequently  defendant  is 
not  liable  for  the  letter's  negligence  ta  throw- 
ing the  block.  We  cannot  allow  tbe  defense^ 
We  have  recently  considered  tbe  subject  In 
Donnelly  v.  Aida  Mining  Co.  (not  yet  official- 
ly reported)  77  S.  W.  130,  where  tbe  authori- 
ties will  be  found  to  the  effect  that  t bough 
the  negligent  act  be  that  of  tbe  foreman  wfallf 
blmself  engaging  in  the  vrork  of  those  em 
ployed  under  his  charge,  yet  that  fact  doe< 
not  cause  him  to  lose  bis  character  as  vicv 
principal.  To*  the  authorities  there  cited, 
counsel  have  added  Russ  v.  Ry.  Co.,  112  Mo. 
60-53,  20  S.  W.  472.  IS  L.  B.  A.  823;  Haworth 
V.  Ry.  Co.,  94  Mo.  App.  215,  224,  68  S.  W.  IIL 

Objection  was  made  to  tbe  foregoii^  state- 
ment of  Frantz  when  called  to  by  one  of  bi$ 
men  as  be  tossed  tbe  block  over  tbe  car.  We 
think  it  was  properly  received  in  ev1deu<T. 
It  was  made  at  tbe  very  time  of  the  act.  and 
while  the  block  was  In  course  of  deeceni. 
Cunningham  v.  Ry.  Co.,  79  Mo.  App.  527; 
Stevens  V.  Wnlpole,  76  Mo.  App.  213;  Devlin 
V.  Ry.  Co.,  87  Mo.  545;  State  v.  Mathews. 
98  Ma  125,  10  S.  W.  144.  11  S.  W.  1135. 

We  conclude  that  defendant's  obJectiMis  rn 
the  Instructions  do  not  require  a  reversal  of 
the  cause.  That  made  to  No.  1,  In  view  of 
what  we  have  said,  Is  not  sound.  The  olijec- 
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'  tlon  tbat  liistnictlon  No.  2  did  not  confine  the 
J1117  to  tlie  neceasitj  of  arriving  at  a  belief 
from  tlie  "evidence"  In  tbe  cause-^  other 
words,  omitting  tbe  urord  "evidence"— Is  not 
substantial.  Neither  was  the  general  char- 
BLCt&  of  the  Instruction  ohjectlmiaUe  as  now 
understood  by  the  rulings  of  the  Supreme 
Court  See  Parman  r.  Kansas  City  (not  yet 
officially  reported)  78  8.  W.  1046^ 

After  fall  examination  of  the  points  made 
against  tbe  judgment,  we  find  iiot!:iiif;  to  Jus- 
tify Its  dlsturhance.  and  it  will  be  affirmed. 
All  concur. 


FRAZIBB     AT0HI80N.  T.  ft  8.  F.  R.  GO. 
(Court  of  Ai^la  at  Bt.  Lonls.  Mo.    Feb.  2, 
1004.) 

CARRIER  —  CONVERSION  —  ACTION    BY  CON- 
SiaNEB-TITLE— MISTAKE— PLEAD- 
ING—OBMERAL  OONIAL. 

1.  In  an  action  by  a  consignee  against  a  rail- 
road company  for  the  conversion  of  a  car  lotid 
of  coal,  pvidencc  that  the  coal  was  shipped 
hy  the  consignor  on  receiving  the  promisp  of 
the  company's  agent  that  it  would  pay  for  the 
(fiiii,  if  the  consignee  did  not  do  so  in  a  rea- 
s(iiiiil>le  time,  is  sufficient  to  sapport  a  fiuding 
thnt  the  sale  was  not  for  cash  on  delivery,  bat 
that  the  title  passed  to  the  conttignee,  and 
gnve  itim  the  right  to  recover  for  its  conver- 
sion, though  he  had  not  paid  or  tendered  the 
pimhflse  price. 

2.  In  au  action  by  a  consignee  for  the  conver- 
Nlon  of  coal  by  a  railway  company,  it  cannot, 
under  a  general  denial,  recoup  tlie  price  of  the 
coal  paid  by  It  to  the  consignee,  or  raise  the 
ciuestion  of  subrogation  to  the  rights  of  the 
conngnor,  or  claim  an  allowance  for  freight. 

8.  That  a  railway  company's  act  in  appro- 
priating to  its  own  use  coal  belonging  to  a 
consignee  was  through  an  Itoueat  mistalie,  does 
not  affect  the  consignee's  right  to  redress  for 
the  Gonverrion. 

Appeal  from  Circuit  Oonrt,  Knox  County; 
E.  E.  McKee.  Judge. 

Action  by  Martin  Prazler  against  the  Atch- 
ison, Topeba  &  Santa  F6  Railroad  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

L.  F.  Cottey  and  Gardiner  Lathrop,  for  ap- 
pellant Gea  B.  Balthrope,  for  re^ndent 

BETBUBN,  J.  Plaintttr.  a  saloonkeeper 
at  Baring,  Mo.,  in  November,  1001,  through 
Yocnm,  local  agent  of  defendant,  vertially 
wdered  a  car  load  of  coal  to  be  shipped  from 
Marcellne,  Ho.,  by  Lambeth  ft  Sons.  The 
coal  was  shipped  at  Baring,  and  a  hill  of 
lading  issued,  naming  Lambeth  ft  Sons  as 
consignors,  and  plaintifT  aa  consignee.  The 
consignee  was  mknown  to  the  shippers,  and. 
prior  to  the  shipment,  defendant's  agent 
agreed  that  defendant  should  become  respon- 
slUe  to  consignors  for  the  coal,  if  not  paid 
for  by  Frazier  in  a  reasonable  time.  Upon 
arrival  at  its  place  of  destination,  the  coal 
erroneously  was  placed  upon  the  defendant's 
chute,  unloaded  with  its  own  coal,  and  sub- 
sequently paid  for  by  defendant  The  bill 
of  lading  was  never  delivered  to  or  in  pos- 
session of  plaintiff,  but  was  In  pustiLSsion  of 


the  agent  of  defendant  and  plalntlfF  never 
paid,  nor  did  be  tender  payment  for  tbe 
coal,  to  consignors,  nor  to  defendant  though 
his  teetlmooy  tended  to  prove  that  he  was 
ready  and  willing  to  make  payment  of  Its 
purchase  prices  92.1S  per  ton,  <m  delivery  or 
taider  ct  tbe  coaL  He  further  stated  in  bis 
examination  in  chief  that  the  coal  was  worth 
at  the  time  f2.75  per  ton  in  Baring,  and 
which  price  he  was  offered  for  it  The  railroad 
agent  assured  him  he  would  order  hnmedlate- 
ly  another  cfir  load  of  coal,  and  plaintiff 
seemed  to  have  awaited  in  vain  for  compli- 
ance with  this  promise  to  replace  the  car, 
but  borrowed  a  ton  <tf  coal  pending  its  ai^ 
rival  This,  an  action  by  plaintiff  for  con- 
vwslcm  of  the  car  load  of  coal,  was  tried 
befbre  the  court  which  found  for  the  plain- 
tiff. 

It  is  a  legal  principle,  generally  recognized, 
that  when  no  express  provision  is  made  for 
time  of  payment  a  sale  of  personalty  is  pre- 
sumed by  law  to  be  a  cash  transaction,  and 
the  delivery  of  the  property  and  the  pay- 
ment of  the  purchase  price  are  concurrent 
and  the  buyer  Is  not  entitled  to  demand  or 
to  rec^ve  delivery  or  possession  of  the  goods, 
the  subject  of  the  contract  without  proffer 
of  the  .purchase  price,  or  its  actual  payment 
In  absence  of  other  arrangement,  express  or 
Implied,  concerning  the  time  of  payment  of 
the  price,  and  providing  for  future  payment, 
or  whOTB  tbe  parties  remain  entirely  silent 
respecting  it,  the  rule  is  clearly  estabUsbed 
that  the  sale  is  made  Impliedly  for  cash, 
and  title  to  tbe  pn^ierty  sold  does  not  pass 
to  tbe  vendee  until  payment  or  tender  of 
payment  has  been  made.  The  payment  of 
tlie  purchase  price  becomes  a  condition  pre- 
cedent by  legal  implication,  and.  except  la 
event  of  waiver  by  tbe  vendor,  title  does  not 
vest  In  the  buyer  until  after  performance  of 
such  condition.  Those  principles  are  upheld 
and  asserted  1^  an  unbroken  line  of  decisionB 
of  the  appellate  courts  of  this  state,  as  well 
as  by  the  treaties  of  the  most  eminent  writ- 
ers upon  the  subject  Tledeman.  Sales,  IT  93; 
1  Beiijnmln,  Sales  (4th  Ed.)  31S,  34.1;  South- 
westeru,  etc.,  Co.  v.  Plant  43  Mo.  517;  South- 
western, etc.,  Co.  V.  Stanard,  44  Mo.  71,  100 
Am.  Dec.  255;  Ball  et  al.  v.  By.,  50  Mo.  App. 
170;  Stresovlch  v.  Kestlng,  63  Mo.  App.  S7. 
Logically  It  would  have  followed,  in  such 
event,  that  plaintiff,  haying  neither  the  right 
of  property  In,  nor  the  right  of  possession  to, 
the  coal,  was  precluded  from  maintaining 
trover  or  conversion  therefor,  for,  unless  he 
bad  tbe  legal  title  or  the  right  to  the  posses- 
irion  of  the  coal,  at  the  time  it  was  allpsed 
to  have  been  converted,  he  was  not  entitled 
to  recover.  Johnson,  etc.,  Co.  v.  Bank,  116 
Mo.  558.  22  S.  W.  813,  88  Am.  St  Bep.  613; 
Parker  v.  Rodes,  79  Mo.  88;  Myers  v.  Hale. 
17  HO.  App.  204.  Nor  would  the  issuance  of 
tbe  bill  of  lading  In  plaintiff's  name  ns  con- 
signee have  conveyed  to  him  conclusively  ti- 
tle or  light  of  possession  to  the  coal,  for  a 
bill  of  lading  Is  but  prima  facie  evidence  of 
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the  Intent  of  tbe  vendor  to  part  with  his 
title  or  interest  in  tlie  proi>erty  for  which 
it  is  Issued,  and  extraneous  evidence  Is  ad- 
missible for  the  purpose  of  showing  the  true 
intent  of  the  parties.  Scbarff  v.  Meyer,  133 
Mo.,  ioc.  clt.  445.  34  S.  W.  858,  M  Am.  St. 
Bep.  672.  But  the  testimony  of  Joseph  Lam- 
beth established  that  he  relied  on  the  prom- 
ise of  the  agent  of  appellant,  if  the  consignors 
did  not  receive  payment  from  respondent  In 
a  reasonable  time,  to  notify  him,  and  he 
would  see  that  they  got  their  money.  Tbis 
evidence,  if  not  decisively  negativing  tbe  con- 
tentions of  appellant  that  the  sale  was  made 
for  cash,  or  that  tbe  consignors  did  not  in- 
tend to  bave  the  coal  delivered  to  Fiazler 
until  payment  had  been  made,  and  that  tbe 
bill  of  lading,  in  lieu  of  deUvery  to  him,  was 
sent  to  the  a^nt  of  appellant  in  furtherance 
of  the  purpose  that  tbe  coal  should  be  with- 
held from  Frazier  until  after  he  had  made 
payment,  at  least  la  evidence  from  which 
It  may  be  fairly  inferred  that  tbe  sale  was 
not  for  cash  on  delivery,  but  to  be  paid  for 
within  a  reasonable  time  thereafter,  and  the 
finding  of  the  trial  court  on  such  Issue  will 
not  be  disturbed. 

2.  The  answer  was  a  general  denial,  and 
therefore  defendant  in  this  action  was  )}arred 
from  recouping  tbe  price  of  the  coal,  which 
it  seems  to  have  paid  consignors  after  this 
action  was  begun,  and  for  the  same  reason 
no  allowance  for  freight  can  be  made;  nor  Is 
any  question  of  subrogation  of  defendant  to 
rights  of  the  consignor  ensuing  from  such 
payment  before  us.  Tbe  judgment  of  tbe 
court  for  plalntlfit  In  the  sum  of  $68.26  finds 
abundant  support  in  the  testimony,  from 
which  it  Is  established,  beyond  dispute,  that 
defendant  appropriated  to  its  own  use  tbe 
car  load  of  coal  ordered  by,  and  belonging 
to,  plaintifF.  Although  this  action  of  de- 
fendaot  may  bave  occurred  through  an  hon- 
est mistake  of  its  agents  regarding  the  own- 
ership of  the  particular  car  load,  yet  plain- 
tiff was  none  the  less  entitled  to  redress. 

The  judgment  Is  for  Ute  right  party,  and 
Is  aflflrmed. 

BLAND»  P.      and  GOODEt  J.,  concur. 


BUBEN  T.  ST.  LOUIS  TRANSIT  00.* 

(Conrt  of  Appeals  at  ^  Looii,  Mo.   Feb.  2, 
1904.) 

BTRBET  RAILWAYS— PERSONAL  INJURIBS— COL- 
LISION WITH  VEHICLE— CONTRIBUTORY  NBQ- 
LIQENGE-QUESTION  FOB  JURY— DRIVING  ON 
TRACK— LIGHTS.  ' 

1.  A  teamster  has  a  right  to  drive  on  a  street 
railway  track  if  in  doing  so  he  does  not  nn- 
neceKsarily  interfere  with  tbe  operation  of  cars 
on  the  track. 

2.  It  was  the  duty  of  a  street  railway  com- 
pany to  bave  its  car  so  lighted  as  to  be  sf^en 
a  safe  distance  by  plaintiff,  who  was  driving 
on  the  street,  on  a  dark  night,  or  to  sound  the 
gong  or  give  warning  of  its  approadi. 

•RebeariDg  denied  February  IS,  1901. 

^  L  Bm  Street  Railroadi,  toI.  44,  Cent.  Dig.  |  SU. 


8.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  plaintiff,  evidence  that  od 
a  very  darlc  night  plaintiff  was  driving  in 
the  street  on  the  left  track  of  the  street  rail- 
way at  a  rapid  speed,  when  he  met  and  col- 
lided with  a  street  car,  did  not  sliow  contrib- 
utory oegligeoce  as  a  matter  of  law,  bnt  tbe 
question  was  for  the  jury. 

Appeal  from  Circuit  Court,  St.  CharJes 
County;  E.  M.  Hughes,  Judge. 

Action  by  August  Buren  against  tbe  SL 
IjOuIb  Transit  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Boyle,  Priest  &  Lehman,  for  appellant 
Daniel  Dlllott.  and  T.  F.  McDeanoon,  tor  re- 
spondent 

BLAND,  P.  3.    Plalntur  was  engaged  In 
the   business   of   selling   crackers*  cakes, 
bread,  etc.,  to  groceries,  saloons,  etc..  In  tbe 
city  of  St.  Louis,  and  had  a  regular  line  of 
cnstomo^    He  owned  a  wagon  and  team, 
with  which  he  made  deliveries  of  goods  to 
his  customers.  He  lived  in  the  luwtliern  part 
of  the  city  on  Florissant  avenue^  and  kept 
his  team  at  his  home.   In  the  afternoon  fit 
March  26,  1002,  he  loaded  his  wagon  at  a 
downtown  bakery,  with  the  intention  of  de- 
livering the  goods  to  his  customen  tbe  next 
morning.   He  liad  with  him  Henrj  HertwiX 
bis  helper,  and  on  his  way  home  the 
bakery  picked  up  Louis  Wagoner,  who  lived 
near  him.  There  was  a  saloon  on  Florissant 
avenue,  from  600  to  800  feet  south  of  plain- 
tiff's home.   "When  plaintiff  arrived  at  the 
saloon,  Herbert,  Wagoner,  and  himself  stop- 
ped there  for  15  or  20  minutes  and  drank 
one  or  two  rounds  of  beer.   The  three  then 
got  on  the  seat  of  the  wagon,  plaintiff  on  ttie 
right,  W^agoner  In  the  middle,  and  Herbert 
on  the  left   Plaintiff  did  the  driving.  Tbis 
was  about  7:30  o'clock  In  the  evening.  It 
was  very  dark,  and,  some  of  the  witnesses 
say,  foggy  and  drizzling  rain.   The  evidence 
is  tiiat  on  FloEissant  avenue,  where  plaintiff 
was  driving,  the  defendant  has  two  railway 
tracks.    The  one  on  the  east  side  of  the 
street  is  laid  with  T  rails  so  wagons  cannot 
drive  on  the  track.   East  of  tbis  track  the 
street  was  not  Improved,  and  was  not  nsed 
at  that  time  by  teamsters,  so  tbe  only  space 
on  the  street  that  could  be  used  by  wagons 
and  teams  was  the  west  track  of  the  rail- 
way and  that  portion  of  the  street  west  of 
the  west  track  which  was  improved.  The 
evidence  is  that  wagons  traveling  sooth  were 
entitled  to  flie  right  of  way  on  that  portkm 
of  the  street  west  of  the  west  track.  There 
Is  also  evidence  that  this  part  of  the  street 
was  being  cleaned  at  the  tlme^  and  there 
were  piles  of  mud  and  dirt  in  it  PlaintftTs 
evidence  is  that  wbrai  he  got  on  his  wagon 
at  the  saloon  he  drove  eastwardly  nntil  be 
came  to  the  west  railway  track;  that  he 
then  turned  due  nortli.  to  drive  to  bla  borne, 
with  the  wheels  on  tbe  east  side  of  his  wag- 
on lo  the  track  and  one  or  both  of  bis  horses 
between  the  rails;  that  be  was  driving  north 
in  a  fast  trot,  and  when  he  had  proceeded 
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250  or  SOO  feet  from  the  saloon  his  wagon 
was  struck  by  sometMng  running  south;  he 
did  not  lEnow  what;  he  was  thrown  to  the 
ground  with  such  force  as  to  render  him  un- 
conscious, and  was  Beverely  Injured.  The 
evidence  is  that  the  wagon  and  team  met  a 
south-boimd  car  on  the  west  track  and  col- 
lided with  the  car,  in  consequence  of  which 
one  of  the  horses  was  killed,  the  wagon 
smashed  to  pieces,  Its  contents  broken  up 
and  scattered,  and  plaintiff  thrown  to  the 
ground;  that  Herbert  and  Wagoner  were 
thrown  on  the  front  vestibule  of  the  car; 
and  that  the  car  proceeded  some  60  or  60 
feet  after  it  had  collided  with  the  wagon 
and  team.  .Plaintiff  testified  that  he  looked 
and  listened  for  a  car,  but  he  neither  saw  nor 
heard  one  coming.  Herbert  and  Wagoner 
testified  that  they  were  unconscious  of  the 
approach  or  presence  of  the  car  until  it 
struck  the  team  and  they  found  tbemselves 
landed  on  the  Testibole  of  the  car.  Tbe 
three  occupants  of  the  wagon  testified  that 
there  was  no  light  In  the  car;  that  there  was 
no  headlight,  and  the  gong  or  bell  was  not 
sounded,  nor  any  warning  whatever  given  of 
its  approach.  There  was  considerable  down- 
^ade  to  the  south  at  the  place  of  the  colli- 
sion; but  H.  C.  Montgomery,  an  ex-motor- 
man,  who  had  liad  something  over  a  month's 
experience  as  a  motorman,  teetlfled  that  a 
car  running  at  a  speed  of  8  miles  per  hour 
could  have  been  stopped  on  that  grade  in 
from  55  to  GO  feet  with  tbe  brakes,  and  In 
85  feet  with  the  brakes  and  reverse.  There 
was  evidence  of  the  value  of  tbe  borse  kill- 
ed, the  damage  to  the  wagon,  and  of  the  ex- 
tent and  character  of  plaintiff's  Injury,  of 
bis  loss  of  time,  and  of  bis  earning  capacity. 

Defendant's  motorman,  Howard  Johnson, 
testided.  In  substance,  that  the  accident  oc- 
curred about  300  feet  south  of  Marcus  ave- 
nue, the  car  going  downgrade;  that  the  night 
was  very  dark  and  foggy  and  misting  rain; 
that  there  were  lights  In  the  car  over  the 
vestibule,  visible  to  penons  on  the  outside; 
that  he  first  saw  the  wagon,  about  30  feet  In 
front  of  the  car,  **tiim  In  right  across  in 
front  of  me,  met  me  full  In  the  face";  that 
the  car  and  team  of  horses  were  going  at 
about  the  same  speed— about  eight  miles  an 
hour— tbe  horses  being  in  a  gallop;  that  he 
did  everything  In  bis  power  to  stop  the  car 
and  prevent  the  collision,  bat  was  unable  to 
do  so;  that  he  rang  the  gong  Just  before 
plaintiff  turned  In  on  the  track. 

James  Darling,  the  conductor,  testified.  In 
substance,  that  tbe  electric  lights  were  light- 
ed In  tbe  car,  and  there  -was  an  overhead 
glass  transom;  that  there  was  a  headlight 
on  top,  which  was  lighted  when  they  left 
tbe  end  of  the  road  about  five  minutes  be- 
fore tbe  accident,  and  that  there  was  an  il- 
luminated sign  outside  the  car;  that  a  man 
coming  from  the  south  could  see  the  car  200 
or  300  feet;  tliat  be  did  not  see  the  accident, 
but  from  tbe  looks  of  tbe  ground  supposed 
the  car  ran  about  10  or  15  teet  after  tbe 


collision;  that  after  the  collision  the  car 
was  stondlng  on  tbe  rails,  with  the  trolley 
on.  Witness  supposed  the  car  was  running 
about  8  or  10  miles  an  hour. 

Otto  O.  Kanlck  testified  tliat  he  lived  about 
300  feet  from  where  tbe  accident  happened 
on  Florissant  avenue,  and  saw  the  collision. 
That  he  was  standing  about  400  feet  south 
of  where  it  occurred  on  tbe  street  crossing, 
waiting  for  a  car;  that  he  was  standing  be- 
tween the  saloon  and  the  place  of  the  acci- 
dent; that  be  saw  these  parties  come  out 
of  the  saloon;  that  they  passed  him,  and  he 
had  to  get  out  of  their  way,  or  they  would 
have  run  over  him;  that  they  were  driving 
fast  and  tbe  night  was  very  wet  and  dark; 
that  he  was  standing  on  the  crossing,  and 
saw  the  car  as  soon  as  It  came  to  the  top 
of  Marcus  avenue,  about  1,000  feet  away; 
that  he  saw  the  light  of  the  car  1,000  feet 
away,  and  saw  tbe  headlight  immediately 
before  it  struck  the  wagon;  that  there  was 
nothing  to  obstruct  a  man's  view  sitting  on 
top  of  a  wagon;  that  he  saw  the  car  dis- 
tinctly; that  the  men  were  driving  fast,  and 
when  be  saw  them  go  on  the  track  and  tbe 
car  coming  he  was  watching  for  a  collision, 
because  the  car  was  coming  on  the  very  track 
the  wagon  went  up  on. 

At  the  dose  of  plalntUTs  evidence,  and 
again  at  the  close  of  all  the  evidence,  de- 
fendant offered  Instmctlons  that  under  the 
evidence  plaintiff  was  not  entitled  to  re- 
cover. Theee  instructions  were  denied.  Oth- 
ers were  given  submitting  the  Issues  to  tbe 
jury,  who  returned  a  verdict  for  plaintiff 
signed  by  10  of  the  Jurors,  assessing  his 
damages  at  $500.  Defendant  filed  a  motion 
for  new  trial,  which  was  overruled  by  tbe 
court,  and  Judgment  entered  for  plaintiff  on 
the  verdict  for  $500.  Defendant  appealed. 

The  only  error  discussed  in  the  brief  of 
appellant's  counsel  is  tbe  refusal  of  the  court 
to  grant  the  InstructloDS  offered  by  It  at  tbe 
close  of  all  the  evidence,  that  "under  tbe 
law  and  the  evidence  plaintiff  Is  not  entitled 
to  recover."  Plaintiff  offered  substantial  evi- 
dence tending  to  prove  that  tiie  defendant 
was  running  its  car  over  a  traveled  street 
on  a  dark  night  without  any  headlight  or 
other  light  by  which  It  could  be  seen,  and 
without  sounding  the  gong  to  notify  persons 
who  mif^t  be  on  the  track,  or  so  near  there- 
to as  to  be  struck  by  a  passing  car,  of  Its 
approach.  If  these  facts  be  true,  then  the 
defendant's  motorman  and  conductor  were 
guilty  of  gross  negligence,  and  the  only  the- 
ory upon  which  the  instructions  In  the  na- 
ture of  a  demurrer  to  the  evidence  should 
have  been  given  was  that  all  the  evidence 
shows  conclusively  that  plalnttfT  was  guilty 
of  negligence  which  directly  contributed  to 
bis  injury.  The  plaintiff  had  a  rigbt  to  drive 
on  the  defendant's  railway  track,  if  in  doing 
so  be  did  not  unnecessarily  interfere  with  the 
operation  of  cars  on  the  track.  Oates  v. 
BaUway,  168  Mo.,  loc.  clL  644,  68  a  W.  906, 
68  Ii.  B.  A.  447;  Degel  T.  8t  Louis  Tzanalt 
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Co.  (Mo.  App.)  74  S.  W.,  loc.  dt  157;  Kolb  v. 
St.  LoulB  Transit  Co.  (Mo.  App.)  76  8.  W. 
1053.  Negligence,  therefore,  cannot  be  Im- 
imted  to  blm  from  the  mere  fact  tbat  be 
was  driving  on  the  track;  nor  do  we  think 
that  a  court  can,  as  a  matter  of  law,  say 
that  he  was  guilty  of  sacb  negligence  as  to 
bar  recovery  from  tbe  fact  tbat  be  drove  on 
the  track  at  a  rapid  speed,  In  tbe  nighttime, 
when  it  was  very  dark.  It  was  tbe  duty  of 
tbe  defendant  td  have  Its  cars  so  lighted  as 
to  be  seen  a  safe  distance  by  persons  using 
the  street,  or  to  sound  the  gong  or  give  some 
warning  of  its  approach  to  enable  persons  to 
keep  out  of  its  way.  Noll  v.  St.  Louis  Trans- 
It  Ca  (Mo.  App.)  73  8.  W.  907;  Klocken- 
iii-lnk  V.  Railway,  172  Mo.,  loc.  clt  689,  72 
S.  W,  900;  Gratiot  v.  Railway,  116  Mo.,  loc. 
.■It.  464,  21  S.  W.  1094,  16  L.  H.  A.  18»; 
[>nh1strom  v.  Railway,  108  Mo.,  loc.  clt. 
.VIO,  18  3.  W.  919;  Conrad  Grocer  Co.  v. 
Itallroad,  89  Mo.  App.,  loc.  clt  397.  Plaintlfl 
bad  a  right  to  rely  on  the  performnnce  of 
this  duty  by  the  railway  company,  and  to  as- 
anme  that.  If  a  ear  was  approaching  blm 
Trom  the  north,  It  would  have  a  headlight 
iiy  which  It  could  be  seen,  or  the  gong  would 
be  sounded  to  give  warning  of  its  approach 
Id  time  to  allow  blm  to  move  oft  tbe  track 
In  safety.  We  do  not  hold  tbat  tbe  evidence 
doeH  not  tend  to  show  tbat  plaintiff  was 
(Tullty  of  negligence  that  directly  contributed 
to  hlfl  Injury.  In  fnct,  we  tbink  the  pre- 
ponderance of  the  evidence  is  tbat  way.  But 
it  Is  not  all  that  way,  and  when  there  is  evi- 
dence pro  and  con  on  an  issue  of  fact  on 
trial  It  Is  for  the  Jury  to  pass  upon  its  pro- 
bative force;  and  when  they  have  done  so, 
11  nd  the  trial  court  ban  approved  their  find- 
ing by  overruling  tbe  motion  of  tbe  losing 
party  to  set  aside  tbe  verdict,  tbat  Issue  of 
fact  la  not  open  to  review  by  an  appellate 
court 

The  Judgment  is  affirmed. 
RBTBUUN  and  GOODS.  JJ..  concur. 


STATE  T.  BATES. 

iCoort  of  Appeals  at  St.  Lools.  Mo.   Feb.  2. 
19M.) 

CRIMINAL  LAW— APPEAL  WITHOUT    BILL  OF 
EXCEPTIONS— RBVIKW. 

1.  Where,  on  ao  appeal  in  a  criminal  case, 
the  evidence  is  not  preserved,  and  there  is  no 
bill  of  exceptions  in  tbe  tmuscript,  the  court 
is  confined  to  errors  apiiearlng  on  an  Inspection 
of  the  record  proper. 

Appeal  from  Criminal  Court,  Greene  Oonn- 
ty:  J.  J.  GMeou.  Judge. 

George  W.  Bates  was  convicted  of  petit 
larceny,  and  he  appeals.  Affirmed. 

Z.  Taylor,  J.  A.  Moore,  and  F.  M.  Wolf, 
for  appellant  A.  B.  Loran,  for  respondent. 

GOODE,  3.  This  appeal  was  prosecuted 
from  tbe  conviction  of  the  defendant  of  the 


crime  of  petit  larceny.  None  of  the  eTtdence 
Is  preserved.  In  fact,  on  looking  into  tbe 
transcript  we  find  it  contains  do  bill  of  ex- 
ceptions. This  confines  us  to  an  Inspection 
of  the  record  proper  for  errors,  In  which  we 
discover  none.  Tbe  Information  was  in  the 
nsnal  form,  and  tbe  verdict  and  sentence  reg- 
ular. The  Judgment  Is  tiierefore  affirmed. 

BLAND.  P.  J.,  and  REYBUBN,  J.,  ooncor. 


MILLER  T.  GEO.  B.  PECK  DBY  GOODS 
CO. 

(Court  of  Appeals  at  Kansas  Cltj,         FeK  L 
1901.) 

NEaLIQENCB— STORKS— DANGEROUS  PREKISBS 
-CARE  REQUIRED  —  GUARDS  —  INJURIES  TO 
CHILDREN— QUESTIONS  FOB  JURY. 

1.  Defendants  maintained  as  a  part  of  their 
department  store  a  general  reception  room  od 
the  third  floor,  to  which  women  accompaD:'^1 
by  little  children  were  invited  to  come.  On  tbe 
side  of  the  room  was  a  large  window,  hone  on 
pivots,  with  sliding  bolts  at  the  top  and  bot- 
tom. When  unbolted  it  would  swtns  ontwarJ 
with  Blight  pressure.  Plaintiff^  a  diild,  be- 
tween one  and  two  yenrs  old,  was  takeD  to  the 
room  by  her  motlier,  where  die  was  left  with  s 
lady  friend  while  the  mother  made  purchases^, 
and  white  playing  about  tbe  window  plaintiff 
pressed  the  sa^  open,  which  caused  her  to 
fail  to  the  pavement  Plaintiffs  petition  char- 
ged negligence  in  the  maintenance  of  such  a 
window  without  crossbars  to  keep  chlldm 
from  falling  out  In  case  the  window  should  be 
opened,  or  should  be  shut,  bnt  unbolted.  BfJd. 
that  defendant  was  not  entitled  to  the  directioa 
of  a  verdict  on  the  ground  that  the  window  was 
safe  when  fastened,  and  that  np  to  a  sbort  time 
before  tbe  misfortune  the  window  had  been 
bolted,  and  thereafter  bed  been  UDfasteoed 
without  defendant's  knowledge. 

2.  Whether  defendant  was  guilty  of  negli- 

Sence  in  failing  to  protect  tbe  window  with 
arg  was  a  question  for  the  jury. 

3.  Where  a  department  store  maintained  a  re- 
mptioD  room  for  female  natrons  who  were  a^ 
oiimpanied  by  their  children.  It  was  bonnd  to 
keep  such  room  In  such  a  condition  as  would  be 
reasonably  ftee  from  danger  to  such  ehlUren. 

Appeal  frcHD  Circuit  Court,  Casa  County; 
W.  L,  Jarrott.  Judge. 

Action  by  Bernlce  Miller  against  tbe  George 
B.  Peck  Dry  Goods  Company.  From  a  Judg- 
ment in  Cavor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Harkless,  O'Grady  &  Crysler,  for  appellant 
unison  A  Wilson  and  Frank  P.  Sebree.  for 
respondent 

ELLISON,  J.  This  action  Is  for  personal 
injury  received  by  the  plaintiff  as  tbe  result 
of  falling  out  cf  a  window  of  defendant's 
building  to  tbe  street  25  feet  below.  At  time 
of  Injury  plaintiff  was  a  child  between  one 
and  two  years  old.  Tbe  Judgment  In  tbe  trial 
court  was  for  tbe  plaintlfl. 

It  appears  that  defendant  is  the  proprietor 
of  a  large  retail  business  In  Kansas  City, 
known  as  a  "department  store";  that  in  tL-e 
prosecution  of  such  business  it  has  and  main- 
tains a  bnlldlng  several  stories  In  helgtat  at 
tbe  northwest  corner  of  EleTenth  and  Main 
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fttreets;  tbat  on  tlie  tUrd  floor  of  the  bond- 
ing, 25  feet  above  the  sidewalk,  defendant 
malatalna  a  large  general  reception  room,  to 
which  the  public,  Including  women  acc<xn- 
panied  by  little  cMldren,  are  invited  to  come; 
that  on  the  south  side  of  the  room  is  a  large 
window,  extending  down  to  within  3  or  4 
Inches  of  the  flour,  the  lower  sash  of  which 
was  between  5  and  6  feet  high,  and  bung  on 
pivots  with  sliding  bolts  at  the  top  and  bot- 
tom to  hold  It  in  place;  that  when  unbolted 
It  would,  with  sllgbt  pressure,  swing  out- 
wardly'from  the  bottom;  that  some  time  pri- 
or to  the  injury  to  plaintiff  there  were  cross- 
bars or  rods  fastened  from  the  bottom  of  the 
window  frame  up  to  a  height  sufficient  to  pre- 
vent children  from  falling  out  of  the  window 
should  it  be  open.  These  were  maintained 
by  the  defendant  in  the  summer  months,  but 
at  the  time  of  the  accident  had  been  removed. 
On  November  5,  1001,  plaintiff's  mother  took 
her  to  defendant's  ret-optlon  room.  They 
were  accompanied  by  a  Itidy  friend  and  two 
other  small  children,  one  being  the  friend's 
and  the  other  a  sister  of  plaintiff.  The  moth- 
er, desiring  to  do  some  shopping,  left  plaintiff 
and  the  other  child  in  charge  of  the  friend 
while  s^e  went  out  into  the  body  of  the  store 
to  make  her  purchases.  While  she  was  gone, 
the  two  older  children  were  playing  about 
the  room  near  the  window,  the  plaintiff  tak- 
ing part  in  a  limited  way.  They  were  on  and 
off  of  a  conch  near  the  window,  and  at  times 
stood  on  the  window  all],  which,  as  before 
stated,  was  down  nearly  flush  with  the  Goor. 
During  this  play  of  the  cliildreu  plaintiff 
sat  on  the  window  sill,  and,  leaning  back 
against  the  glass,  pressed  the  sash  out,  which 
caused  her  to  fall  to  tbe  pavement  below.' 
Though  the  fall  was  2S  feet  and  the  pave- 
ment was  stone,  yet  plaintiff  escaped  death; 
but  her  injuries  were  such  as  to  affwd  no 
ground  of  complaint  at  the  amount  of  the 
verdict 

To  hold  defendant  liable  for  the  Injury,  the 
petition  charges  four  specific  acts  of  negli- 
gence: First,  tbat  the  sash  was  left  so  that 
It  would  swing  out  when  only  slight  pressure 
was  applied,  such  as  by  a  little  cliild  leaning 
against  It;  second,  that,  the  sash  being  swung 
on  pivots,  defendant  did  not  have  any  bars, 
or  grating,  or  other  fixtures  in  the  window  so 
as  to  prevent  small  children  like  plaintiff 
from  falling  out;  third,  that  defendant  failed 
to  notify  plaintiff's  mother,  or  the  lady  friend 
left  in  charge  of  the  children,  of  the  condl- 
tioQ  of  the  window;  fourth,  that  defendant 
kept  the  room  for  the  reception  of  mothers 
and  small  children,  well  knowing  tbat  a  child 
"could  and  might  easily  fall  oat  of  the  win- 
dow." 

Tbe  principal  point  nrged  by  defendant  is 
that  plaintiff  did  not  make  a  case,  and  that 
Its  demurrer  to  the  evidence  ought  to  have 
been  sustained.  This  is  baaed  on  the  fact 
that  the  window  sash  was  provided  with  a 
bolt  at  ttie  top  and  bottom,  with  which  it  was 
ordlnaElly  fastened,  and  that  when  so  fasten- 


ed it  was  perfectly  safe;  that  np  to  au  hour 
and  a  half  of  the  time  of  tbe  misfortune  to 
plaintiff  it  was  known  to  have  been  bolted; 
that  somewhere  between  tbat  time  and  the 
accident  some  one,  without  the  knowledge  of 
defendant  or  its  servants,  bad  unfastened 
the  bolts  and  (S>aned  the  window,  and  then 
left  It  shut  or  swung  back  in  place,  but  neg- 
lected to  fasten  it;  that  defendant  could  not, 
in  reason,  be  expected  to  foresee  that  that 
would  be  done,  and,  in  consequence,  that  a 
child  might  fall  out 

Keeping  in  mind,  In  this  connection,  that 
the  petition  charges  that  it  was  negligence  in 
defendant  to  maintain  such  a  window  at  such 
a  place,  without  crossbars  or  rods  to  keep 
children  from  falling  out  if  it  should  be  open, 
orsbould  besbut  bntunbolted,  the  defendant's 
contention  amounts  to  a  statement  tbat  the 
trial  court,  as  a  matter  of  law,  should  bave 
declared  such  omission  was  not  n^llgence. 
We  are  of  opinion  that  the  trial  court's  ac- 
tion in  refusing  to  sustain  the  demurrer  was 
proper,  in  view  of  tbe  fact  that  tbe  room 
was  one  almost  constantly  occupied  by  wo- 
men and  small  children,  it  seems  to  us  that 
to  maintain,  25  feet  above  the  ground,  a  win- 
dow which  extended  to  tbe  floor,  with  no 
bars  across  it,  in  the  sole  dependence  that  it 
would  remain  constantly  bolted,  made  a  state 
of  case  which  should  be  left  to  the  Jury  tbat 
they  might  say  whether  that  was  such  an 
act,  or  series  of  acts,  as  a  man  of  ordinary 
prudence  and  carefulness  would  commit  It 
certainly  should  occur  to  any  careful  man 
that  a  window  hung  on  pivots  so  as  to  swing 
out  from  the  bottom,  coming  to  the  floor  of 
a  room  in  the  third  story  of  a  building,  and 
not  opening  out  onto  a  balcony,  tbe  room  to 
be  occupied  by  large  numbers  of  women  and 
small  children,  should  have  more  safety  guard 
than  merely  two  bolts,  which  could  be  so 
easily  withdrawn.  The  law  as  to  the  duty 
that  a  person  owes  to  those  be  invites  onto 
his  promises  has  been  so  uniformly  stated  as 
that  it  has  grown  to  be  uncontroverted  that 
he  must  keep  his  premises  in  such  condition 
as  to  be  reasonably  free  from  danger,  and 
that,  if  necessarily  he  maintains  dangerous 
places  In  the  prosecution  of  his  business,  he 
must  have  them  guarded,  or  give  warning  of 
their  existence.  It  has  been  discussed  and 
stated  by  tbe  Supreme  Court  in  O'Donnell  v. 
Patton,  117  Mo.  13,  22  S.  W.  903;  by  the  St 
Louis  Court  of  Appeals,  through  Judges 
Thompson  and  Ooode,  in  Welch  v.  McAllister, 
15  Mo.  App.  492.  Sykes  v.  Ry.  Co.,  88  Mo. 
App.  193,  204,  and  Kean  v.  Scboeulng,  77  S. 
W.  335;  and  by  this  court,  through  Judge 
Smith,  In  Hartman  v.  Muehlebach,  64  Mo. 
App.  678.  The  difference  between  this  case 
and  ordinary  cases  lies  In  tbat  the  plaintlfT, 
being  a  mere  helpless  Infant,  was  not  on  de- 
fendant's premises  for  the  transaction  of 
business  with  defendant.  But  that  difference 
in  fact  makes  no  difference  in  point  of  law; 
for.  It  being  shown  that  defendant  maintain- 
ed the  room  bm  a  reception  or  waiting  xoom 
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for  women  patrons  of  the  store  wbo  were  ac- 
companied by  their  children,  the  Invitation 
which  defendant  gave  out  to  the  trading  pub- 
lic must  be  held  to  Include  sach  children  as 
plaintiff  who  were  taken  there  by  their  par- 
ents. From  this  It  foUowB  that  the  same  du- 
ty which  the  owner  owes  to  his  customer  he 
likewise  owes  to  the  customer's  child. 

What  we  have  said  disposes  of  the  greater- 
part  of  the  complaint  as  to  defendant's  re- 
fused Instructioiis.  We  regard  the  twdfth 
refused  Instruction,  as  refused  and  as  modi- 
fled  and  given,  as  being  far  toa  liberal  for  de- 
fendant That  Inatmction  authwized  a  ver- 
dict for  defendant  If  the  window  was  bolted 
an  hour  and  a  half  before  the  accident,  and 
some  one  in  the  room  unfastened  It,  and  de- 
fendant did  not  know,  nor  by  diligence  could 
hare  known,  It  was  unfastened.  It  1^  out 
of  consideration  whether  defendant  dionld 
have  bad  bars  across  the  window.  Bars  or 
rods  would  have  made  the  window  safe  In 
just  the  situation  the  instruction  mentiona. 

We  have  considered  the  Inalstence  of  de- 
fendant that  the  petition  does  not  authorin 
a  recovery  on  the  ground  of  negligence  In 
omitting  to  have  bars  across  the  window. 
We  think  that  it  does.  It  is  true  It  charges 
that  the  sash  was  bung  on  pivots  so  that  a 
slight  pressure  at  the  bottom  would  cause  it 
to  swing  outward,  and  that  it  makes  no  ref- 
erence to  the  bolts  with  which  the  evidence 
allows  it  was  provided,  so  that  when  fastened 
It  could  not  be  moved.  From  tbla,  defendant 
infers  that  the  pleader  based  the  whole  case 
on  the  absence  of  fast^iing  for  the  sash,  on 
account  of  which  it  was  negligence  not  to 
have  bars  heroes  tbe  window.  But  we  be- 
lieve the  petition  can  fairly  be  interpreted  to 
charge  negligence  In  falling  to  maintain  the 
bars  for  a  sash  swung  on  pivots  at  such  a 
place,  regardless  of  whether  there  were  or 
were  not  fastenings  to  tbe  sash  which,  when 
properly  closed,  would  make  it  secure. 

After  full  examination  of  all  the  points 
made  against  the  Judgment  we  feel  that  we 
are  not  authwized  to  disturb  it,  and  In  conse- 
quence order  Its  affirmance.  The  other 
JudgM  coiumr. 


KALBACH  T.  MATHIS  et  aL 

(Oonrt  of  AK>«a]a  at  St.  Lonia,  Ho.   Feb.  2, 
1804.) 

ALTSRATION— BXPLANATORT  EVIDENCB-SDP- 
FICIBNCY—BQUITT— APPEAL— 
WAST»— INJUNCTION. 

1.  In  a  sheriff's  deed  the  number  of  the  range 
in  the  first  description  appeared  to  have  been 
ernned,  and  the  figure  "7"  inserted  In  darker 
Ink  than  the  balauce.  In  the  second  descrip- 
tion the  range  number  "five,"  as  originally  writ- 
ten, was  crossed  with  ao  ink  Une,  and  the  iinm- 
1  T  "seven"  written  above  |n  darker  ink.  Held, 
that  while  the  presumption  was  that  the  alter- 
ations were  made  before  aduiowledgment  and 
delivery,  the  appearance  of  the  deed  excited 
tuBpicion,  and  the  court  properly  admitted  ex- 
planatory evideucab 


2.  EridHice  examined,  and  Jidd  to  sosUId  a 
findii^  that  alterations  In  the  descriptioD  in  a 
sherlFa  deed  for  taxes  were  made  by  the  gran- 
tee after  its  execution,  acknowledgmeDt.  aad 
delivery. 

3.  Though,  OQ  appeal  in  equity,  tiie  eonrt  mar 
review  the  evidence,  it  will  defer  aomewhat  to 
tbe  opinion  of  the  trial  court 

4.  In  a  suit  to  enjoin  cnttlag  of  timber  « 
land  claimed  plaintiff  under  a  sale  for  tax- 
es It  was  found  tnat  he  had  made  matolal  al- 
terations in  the  sheriff's  deed  after  its  acknovl- 
edgmeut  and  delivery  to  him.  Held,  that  while 
plaintiff  may  have  been  entitled  to  relief  at 
equitable  owner,  notwithstanding  the  atten- 
tions, provided  tha  ezecutioQ,  levy,  and  notice 
of  sale  in  the  tax  proceedings  du  not  misde- 
Bcribe  the  land,  the  appellate  court  could  not 

rint  such  relief  In  the  abaoice  of  the  executioo 
the  record  on  aweal. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  L.  Fort,  Judge. 

Action  by  Harrison  Kalbacb  against  Bolla 
MathlB  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

BL  R.  Lentz,  for  appellant.  W.  N,  Bornw. 
for  respondents. 

OOODB,  3.  The  purpose  of  thta  snit  Is  ta 
enjoin  the  d^endants  from  cutting  timber 
on  the  north  half  of  tbe  southeast  quarter  of 
section  2,  township  25,  range  7  east.  In  But- 
ler county.  The  plalntllf  alleged  that  he  was 
the  owner  of  the  land.  His  chain  of  title 
consists  of  a  tax  deed  executed  by  the  sher- 
iff of  Butler  county  to  Aaron  Mast,  pursu- 
ant to  a  sale  under  a  Judgment  for  taxes 
against  MIlo  P.  Marble,  and  a  anbsequsit 
warranty  deed  from  Mast  to  tbe  plaintiff. 
The  Judgment  for  taxes  was  rendered  Maj- 
9,  ISOO,  at  which  thne  Marble  held  the  title 
to  the  land,  as  was  admitted.  The  defend- 
ants asserted  a  right  to  cut  and  remove  tim- 
ber from  it  by  virtue  of  a  parol  license  from 
Marble.  At  the  trial  the  tax  deed  was  offer- 
ed Id  evidence  by  the  plaintiff,  but  was  ec- 
eluded  by  the  court  on  the  ground  that  it  had 
been  altered  In  a  material  respect  by  Mast, 
the  grantee,  after  Its  execution,  adamvl- 
edgment,  and  delivery.  The  result  was  that 
plaintiffs  auit  failed,  and  he  appealed,  as- 
signing for  error  tliat  the  court  wrongly  ex- 
cluded the  deed.  The  deed  has  been  sub- 
mitted, with  the  consent  of  both  parties,  for 
our  inspection.  We  find  that  It  was  executed 
on  a  blank  form  of  the  kind  In  common  use 
in  conveying  lands  sold  under  judgments  for 
taxes.  In  the  first  description  of  tbe  land 
that  occurs  In  the  deed  the  section,  town- 
ship, and  range  appear  in  figures  In  parallel 
columns.  In  the  column  for  the  range 
number  the  figure  "7"  appears,  but  It  Is  ap- 
par«it  at  a  glance  that  there  has  been  an 
erasnie  of  some  figure  previously  there,  and 
"7"  inserted  on  the  abraded  surface.  The 
marks  of  the  tool  by  wMcb  the  erasure  was 
made  are  visible,  and  tbe  figure  *7*  appears 
to  be  In  blacker  ink  than  the  rest  of  the  deed. 
The  second  description,  to  wit,  the  graatlnx 
clause,  has  the  range  written  out  in  foU,  and 
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it  waa  originally  written  as  "Ave  east"  The 
"word  "five"  was  erased  by  an  Ink  line  drawn 
across  it;  and  the  word  "seven"  written 
aboTo  It  In  much  blacker  Ink  than  the  other 
portions  of  the  deed.  The  clerk's  entry  of 
the  acknowledgment  taken  in  open  court  un- 
der date  of  November  15.  1890,  is  contained 
in  the  bill  of  exceptions,  having  been  Intro- 
duced by  the  defendants,  and  is  as  follows: 
"Now  comes  Samuel  Gardner,  sheriff  of  this 
coonty.  and  In  open  court,  before  the  Judge 
thereof,  acknowledges  the  execution  of  a 
deed  as  snob  sheriff  to  A.  Mast,  for  the  real 
estate  described  in  said  deed  as  follows,  to- 
wlt:  the  N.  %  of  the  S.  E.  ^  of  section  2, 
Township  25,  Bauge  5,  which  was  sold  at 
this  term  of  court  as  the  property  of  MUo  P. 
Marble,  Silas  B.  Jonas,  O.  P.  Hedges,  Frank 
Titus,  J.  A.  Forbes,  Charles  P.  Fuller  and 
Western  Mortgage  &  InvestmeDt  Co.,  by  vir- 
tue of  a  special  execution  Issued  from  the  of- 
fice of  the  clerk  of  this  court  upon  judg- 
ment for  taxM  in  favor  of  the  State  of  Mis- 
souri, to  the  use  of  Henry  Turner,  collector, 
etc.,  and  against  said  MUo  P.  Marble,  Silas 
B.  Jonas,  O.  P.  Hedges,  Frank  Titus,  J.  A. 
Forbes,  Charles  P.  Fuller  and  Western  Mort- 
gage &  Investment  Co.  defendants.  It  is  or- 
dered that  the  clerk  of  this  court  endorse 
upon  said  deed  a  certificate  of  said  acknowl- 
edgment under  bis  hand  and  oflSclal  seaL" 
That  acknowledgment,  it  will  be  observed, 
gives  the  range  as  "flive,"  instead  of  "seven," 
thus  corresponding  with  the  deed  as  It  was 
first  written.  The  law  is  that  alterations  in 
Instruments  of  tills  cliaracter  are  presumed 
to  have  l>een  inserted  Innocently,  and  before 
acknowledgment  and  delivery.  But.  if  there 
are  suspicious  circumstances  apparent  on  tho 
face  of  an  Instrument  offered  in  evidence,  the 
court  may  let  in  testimony,  to  be  weighed  by 
tbe  triers  of  the  facts,  as  to  when  the  altera- 
tiono  were  made,  and  whether  they  were 
made  by  a  party  beneficially  Interested,  sub- 
sequent to  acknowledgment  and  delivery. 
The  trial  court  toc^  evidence  on  this  Ques- 
tion, and,  we  think,  properly,  as  the  appear- 
ance of  the  Instrument  excites  suspicion  as 
to  the  validity  of  the  alterations,  and  there- 
fore called  lor  an  explanation.  Paramore  v. 
Llndsey,  6S  Mo.  66.  Besides  the  entry  of  the 
acknowledgment,  two  witnesses  were  Intro- 
duced, who  testified  as  experts  that  the  alter- 
ations were  made  In  the  handwriting  of  the 
grantee,  Aaron  Mast  Samuel  Gardner,  who 
executed  the  deed  as  sherlfT,  was  put  on 
the  stand,  and  testified  that  the  manuscript 
portions  of  the  deed  as  originally  written 
were  In  the  handwriting  of  Geo.  W.  Beglster, 
but  that  the  alterations  were  in  a  differ- 
ent handwriting,  were  not  made  by  bis  au- 
thority as  sheriff,  and  be  believed  they  were 
made  since  the  delivery  of  the  deed.  Mast 
testified  that  he  did  not  make  the  alterations, 
and  knew  nothing  about  them.  The  purport 
'  of  his  testimony  was  that  the  deed  wna  in 
the  same  condition  it  was  when  he  received 


it  On  this  evidence  the  court,  as  trier  of 
the  facts*  refused  to  admit  the  deed  in  evi- 
dence. 

This  Is  an  equity  case,  and  we  are  at  lib- 
erty to  review  the  evidence;  but  it  Is  cus- 
tomary In  such  instances  to  defer  somewhat 
to  the  opinion  of  the  trial  Judge,  and  we  do 
not  feel  tiiat  the  weight  of  the  evidence  is  so 
i  strongly  against  the  finding  made  below  that 
!  we  ought  to  reverse  it   It  Is  hard  to  escape 
I  the  conviction  that  the  alterations  were  made 
!  after  the  acknowledgment  and  delivery  of 
:  the  deed.  In  view  of  the  evidence;  especially 
i  as  the  entry  of  the  acknowledgment  corre- 
'  sponds  with  the  deed  as  originally  written 
;  in  regard  to  the  range  number.   We  will  ac- 
i  c^t  the  finding  of  the  learned  trial  Judge 
i  as  correct 

This  is  not  an  action  for  damages  for  tres- 
'.  pass,  but  is  a  suit  to  prevent  waste  by  an 
injunction.   A  legal  action  for  damages  can 
be  maintained  only  by  the  party  in  posses- 
sion or  by  the  holder  of  the  legal  title  who 
has  constructive  possession.   With  the  sher- 
:  iff's  deed  out  of  the  evidence,  the  legal  title 
'  cannot  be  established  in  Kalbach,  the  plaln- 
'  tiff,  and  be  Is  not  in  possession  of  the  land, 
i  which  Is  wild.   He  could  not  tbrarefore,  main- 
tain a  legal  action  for  trespass.   But  we  ap- 
prehend that  the  equitable  owner  of  the  es- 
tate may  have  relief  by  injunction  against 
waste.   Webb  v.  Boyle,  68  N.  C.  278.   If  all 
j  the  proceedings  leading  up  to  tliis  sale  were 
!  r^ular,  plaintiff  would  be  entitled  to  a  cor- 
I  rected  deed,  we  think.   Ozark  Land  &  Lum- 
ber Co.  V.  Franks,  156  Mo.  673.  57  S.  W.  540; 
I  Dollarblde  v.  Parks.  92  Mo.  178,  5  S.  W.  3. 
;  He  may  be  the  equitable  owner  of  the  land, 
!  and  only  lack  the  legal  title  because  of  a 
;  mistake  in  the  description  In  the  tax  deed. 
1  This  is  suggested  by  the  Judgment  for  taxes 
i  rendered  In  the  suit  against  Marble.  That 
:  Judgment  was  copied  into  the  bill  of  excep- 
\  tlons.  and  Is  against  the  tract  of  land  in  con- 
j  troversy.  which  Is  described  as  in  range  7. 
{  It  Is  manifest  therefore,  that  Marble's  land 
,  was  in  range  7,  and  that  the  tax  proceedings 
{  were  against  the  land  by  Its  correct  descrip- 
I  don;  the  error  In  describing  It  having  oc- 
1  curred  subsequent  to  the  Judgment   On  this 
I  account  we  were  Inclined  to  favor  the  plaln- 
;  tiff's  suit;  but  on  reflection  have  concluded 
I  we  may  not  do  so,  because,  perchance,  there 
!  may  have  been  a  mistake  in  the  desc^ptlon 
I  in  the  execution  levy  and  notice  of  sale.  If 
the  execution  mlsdescribes  the  lands,  plaintiff 
would,  of  course,  not  be  entitled  to  a  correct- 
ed deed,  for  the  execution  must  follow  the 
Judgment,  and,  if  it  falls  to  do  so.  no  title 
passes  by  the  sale.   The  execution  is  not  )n 
the  record,  and,  as  the  presumption  is  in  fa- 
vor of  the  correctness  of  the  decision  below, 
In  the  absence  of  au  affirmative  showing  of 
error  we  cannot  grant  the  plaintiff  r^ef. 
The  Judgment  is  affirmed. 

BLAND*  P.  J.,  and  BiiiXBURX.  J.,  concur. 
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FIRST  NAT.  BANK  OF  LEAVENWORIH. 
KAN.,  V.  WEIGHT. 

(Ooart  of  Appeals  at  St  Loula,  Mo.  Feb.  2, 

1904.) 

CHATTEL  UORTQAOB-PRIVATBi  BALE  BY  HOBT- 
OAGEK— AO  BN'CY— EVIDENCE— LOST  LBT- 
TKRS— TESTIMONY  OP  WIFE. 

1.  That  a  wife  wrote  letters  for  her  husband, 
at  his  dictatioo,  relating  to  the  settlomeut  of 
his  note  and  mortgage  on  i-attle,  and  kept  his 
accounts,  and  did  bia  writiug  genvruliy.  does 
not  constitute  her  his  agent  so  as  to  make  her 
competent,  under  Rev.  St.  1SU9,  §  4(J5U,  cl.  3, 
providing  that  a  wife  may  testify  as  to  any 
transaction  conducted  by  her  as  his  agent,  to 
teiitify  as  to  the  transaction  between  lum  and 
an  agent  of  the  mortgagor  as  to  settlement  of 
the  debt. 

2.  Where  a  mortgagor  testified  that  he  had 
received  letters  from  the  mortgagee,  a  bank,  as 
to  the  authority  of  its  agent,  and  that  he  had 
lost  them,  and  had  no  copies,  aud  the  bank  had 
uo  copies,  and  denied  they  were  written,  his 
testimony  as  to  their  contents  was  admissible. 

5.  That  a  letter  from  a  bank  was  handed  to 
mortgagor  by  its  authorized  agent  Is  prima 
facie  evidence  of  its  execiitron  by  the  bank. 

4.  Evidence  held  iusulUcient  to  sustain  a  find- 
ing that  a  bank's  agent,  sent  to  get  mortgaged 
goods  from  the  mortgagor,  was  authorized  to 
make  any  settlement  or  compromise  of  the 
debt. 

6.  A  chattel  mortgagee,  whose  agent  sells  the 
iiiurtgiiKcd  goods  at  [o-ivate  sale  under  a  pow- 
er in  the  mortgage,  is  the  mortgagor's  trustee, 
and  as  such  must  stand  the  loss  if  they  are 
sold  for  less  tban  the  best  price  obtainable. 

Appeal  from  Qrcult  Court,  Ralls  County; 
David  H.  Eby.  Judge. 

Action  by  the  First  National  Banlc  of  Leav- 
enworth, Kan^  against  D.  W.  Wright  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Reversed. 

Warner,  Dean,  McLeod  A  Holden  and 
David  Wallace,  (or  appellant  Allison  &  Al- 
lison and  fiL  U  Alford,  for  respondent 

BLAND,  P.  J.  In  June,  1S99,  defendant 
purchased  of  W.  R  McAllster  &  Co.,  at 
Kansas  City,  Kan.,  54  head  of  cattle  for 
$2,268.  For  the  purchase  price  defendant 
gave  bis  promissory  note  secured  by  a  mort- 
gage on  the  cattle.  He  moved  tbe  cattle  to 
blB  farm  In  Ralls  county.  Mo.  At  the  ma- 
turity of  the  note  a  new  one  was  given  for 
the  principal  and  accumulated  Interest  on 
tbe  original  note,  a|z»roguting  $2,378.40.  The 
renewal  note  matured  In  six  months  from 
date,  and  bore  interest  at  9  per  cent,  per 
annum  from  maturity.  Before  maturity, 
the  note,  with  the  mortgage  on  the  cattle, 
was,  for  value,  transferred  by  McAlister  & 
Co.  to  the  plaintiff  bank.  On  November  7, 
J!K)0.  the  bank  indorsed  on  tbe  note  a  credit 
of  $1,C35.11.  The  suit  is  to  recover  the  bal- 
ance of  tbe  note.  The  answer,  omitting  cap- 
tion. Is  AS  follows:  "Now  comes  the  defend- 
ant and  for  answer  to  plaintiff's  amended 
petition  herein  admits  the  execution  of  the 
note  sued  on  as  alleged  in  the  plaintiff's 
said  petition,  and  denlos  eacb  and  every  al- 
legation in  said  plnintiCf'B  petition  and  not 


herjsin  expressly  admitted.   For  ofbec  and 
further  answer  to  plaintiff's  said  petJtkm 
defendant  states  that  on  the  IStta  day  of  Sep- 
tember, 1900,  he  paid  the  plaintiff  tbe  amount 
of  said  note  In  full  and  that  said  payment 
was  then  and  there  accepted  and  received 
by  tbe  plaintiff  In  full  satlsfaptlon  and  pay- 
ment of  said  note.   Defendant  further  states 
that  on  the  15th  day  of  September.  1000,  and 
I  before  the  commencement  of  this  action,  he, 
'  the  snld  defendant,  delivered  to  the  plaintiff 
j  flfty-two  cattle  of  great  value,  to  wit,  tbe 

I  value  of    dolliii*K,  In  full  satisfactiou 

{  and  settlement  and  discbarge  of  the  note 
herein  sued  on  and  of  tbe  cause  of  action 
i  Id  plaintiff's  said  petition  meutloned,  and 
which  said  flfty-two  cattle  tbe  plaindff  tbea 
and  there  accepted  and  received  of  and  from 
the  defendant  In  full  satisfaction,  settle- 
ment and  discharge  of  said  note  sued  on 
herein  und  of  said  cause  of  action  In  piain- 
tiff'8  petition  mentioned.  And  that  at  the 
time  said  cattle  were  so  received  by  plaintiff, 
and  at  all  times  down  to  and  Including  the 
7tb  day  of  November,  1900,  tbey  were  well 
worth  the  full  amount  of  the  principal  ami 
Interest  of  said  note.  Defendant,  havini; 
fully  answei'ed,  asks  to  be  discharged,  and 
for  costs  and  for  general  relief."  Tbe  reply 
was  a  general  denial  of  the  new  matter  set 
up  In  tbe  answer.  The  verdict  and  Judgment 
were  for  the  defendant    Plaintiff  appealed. 

About  September  12, 1900,  the  platntifr  banl: 
sent  W.  H.  Davis  to  the  farm  of  the  defend- 
ant In  Ralls  county  to  see  about  the  mort- 
gaged cattle.  AftOT  arriving  there,  be  took 
possession  of  tbe  cattle  for  the  bank,  se- 
cured pasturage  for  them  for  six  or  tight 
weeks,  and  then  shipped  them  to  Kansas 
City,  and  sold  tbev  there  on  November  Ttb. 
under  tbe  mortgage,  at  private  sale.  The 
net  sum  realized  on  tbe  sale  was  91,63S.ll. 
which  was  credited  on  the  note  by  the  bank. 
The  principal  controversy  lo  the  case  cen- 
ters on  an  alleged  agreeulent  or  compromise 
testified  to  by  defendant  and  denied  by 
plalntUTs  evidence,  that  Davis  took  the  cat- 
tle In  full  payment  and  satlsfoctlon  of  tbe 
note,  and  on  the  authority  or  want  of  au- 
thority of  Davis  as  tbe  agent  of  the  i»lalntiff 
to  make  the  allied  agreement  or  compro- 
mise, if  It  was  made.  The  note  fell  due  June 
20,  1900;  when  plaintiff  wrote  defendant 
making  Inquiry  about  the  mortgaged  cattle 
and  their  condition.  This  letter  tl)e  defend- 
ant answered  as  follows: 

*^andalia.  Mo.,  July  2,  1900. 
"Dear  Sirs:  Tours  rec'd.  There  are  53 
head  of  cattle  on  good  blue  grass.  They 
will  average  now.  I  think,  close  to  1,100  lbs. 
They  have  not  been  weighed  for  some  time. 
The  cattle  will  remain  on  farm  until  sold. 
There  Is  $65  more  uK'tlnst  these  cattle  be- 
side tbe  note  you  bold,  for  feed  bill  last  win- 
ter. Cattle  are  worth  the  money  and  doing 
well.  Tours  truly,  D.  W.  Wright" 

No  further  correspondence  was  hsd  be- 
tween the  parties  until  September  7.  iStfK 
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when  the  defendant  wrote  ^aintiff  as  fol- 
lows: 

"Dear  Sir:  The  cuttle  are  doing  no  good, 
shrinking  every  duy.  I  am  ont  of  water  in 
the  pasture  and  can't  do  Justice  by  them. 
I  am  not  able  to  rent  other  pasture.  I  am 
ready  to  turn  tbem  over  to  you;  you  to  pay 
a  note  of  $tSS  against  them  for  feed  bill.  I 
have  put  in  two  sommer's  grass  and  winter's 
feed  and  that  is  all  I  can  lose  on  them. 

"Yoors  truly,         D.  W.  Wright" 

PlalntlfT  answered  tlie  above  letter  as  fol- 
lows: 

"September  8,  X900. 

"We  are  In  receipt  of  your  favor  of  the 
seventh  tnst  We  were  In  hopes  the  cattle 
wae  getting  better  every  dJiy.  If  they  are 
doing  no  good,  something  must  be  done  at 
once.  Please  write  me  by  return  mail  and 
say  what,  in  your  opinion,  they  will  average 
In  welgbt  and  quality,  and  If  you  would 
recommend  shipping  now." 

On  the  following  day  defendant  wrote  the 
president  of  the  bank  as  follows: 

"A.  Caldwell— Dear  Sir:  Tours  just  rec'd. 
In  regard  to  the  cattle  the  quality  Is  good 
bat  they  have  shrank  until  I  hardly  think 
they  will  average  over  1,000  pounds.  They 
did  fine  until  my  grass  dried  up  and  water 
gave  ont.  1  have  no  grass  where  the  water 
Is  and  they  have  got  to  breaking  In  the  com 
Oelds  and  they  act  so  I  have  to  keep  them 
In  lot  and  feed  them  green  corn.  I  think 
yon  could  get  a  jnstaie  fw  them  about 
eight  to  ten  milea  tcwa  here  where  there  has 
be«i  rain.  The  cattle  are  not  ready  for 
market  I  will  Just  have  to  give  tliem  up  as 
I  am  not  able  to  hold  them.  The  cattle 
have  nice  big  frames  on  tbem  but  no  fleab. 
If  the  season  had  been  as  naual  for  grass 
and  water  they  would  have  eaallf  weighed 
1,200  lbs.  tills  fall.  Th^  Bbonld  be  put  on 
good  grass  as  soon  as  possible. 

"Yoats  truly,       ■  D.  W,  Wright" 

Defendant  testified  that  In  answer  to  tills 
letter  he  rectived  a  lettw  from  the  president 
of  the  bank,  which  he  had  lost  and  was  un- 
able to  produce,  and  of  which  be  had  no 
copy.  He  was  thereupon  permitted  to  testi- 
fy to  Its  ctmtents,  which  he  gave  as  follows: 
"Well,  answer  to  the  letter  to  them,  they  Just 
replied,  'Contents  noted,'  and  the  man.  that 
acted  for  them  as  their  agent  to  look  afta 
those  matters  fbr  them  was  out,  and  would 
be  in  tn  a  few  days,  and  as  soon  as  he  re- 
turned th^  would  send  him  dovni,  and  any 
transactltHi  that  I  and  Urn  might  make  would 
be  perfectly  satisfactory  to  them."  Defend- 
ant also  testlfled  that  Davis  broi^ht  with 
him  a  letter  of  Introductton  trom  the  bank  at 
the  time  be  took  possuslon  of  Ha  cattle,  and 
that  this  letter  had  also  been  I<nt  or  destroy- 
ed, and  he  had  no  copy  of  It  Thereupon  he 
was  permitted  to  testify  from  his  memory  €i 
Its  eontents,whlch  he  gave  as  follows:  "Well, 
as  I  stated,  'This  Is  to  Introduce  to  you  our 
man  Davis,  who  will  represent  us  tn  this 
cattle  business,  and  anything  he  should  do  or 


you  and  him  should  do  In  the  transaction  that 
would  transpire  between  you  two  would  be 
satisfactory  to  os'— satisfactory  to  the  bank. 
That  was  about  the  sulratance  of  it"  It  Is 
In  evidence  by  both  parties  that  Davis  had 
the  note  and  mortgage,  and  also  defendant's 
letter  of  September  7,  1900,  In  his  possession 
when  he  took  possession  of  the  cattle.  De- 
fendant's evidence  Is  that  when  Davis  came 
to  his  place  be  had  the  cattle  in  a  dry  lot 
and  was  feeding  them  on  green  com,  and 
after  much  dickering,  and  the  making  of  sev- 
eral propositions  by  him  to  Davis,  and  after 
Dflvls  had  repeatedly  examined  the  cattle,  he 
(Davis)  finally  agreed  to  take  the  cattle  In 
full  payment  of  the  note,  and  to  pay  a  feed 
bill  of  $65,  which  defendant  owed  for  hay  he 
had  purchased  and  fed  to  the  cattle  the  pre- 
vious winter;  that  after  malting  this  agree- 
ment, Davis  took  possession  of  the  cattle, 
hired  pasture  for  tbem,  paid  the  fe^d  bill  of 
^as,  and  subsequently  hired  pasture  of  blm 
(defendant),  and  put  the  cattle  on  It,  and 
kept  them  tliere  until  he  shipped  them  to 
Kansas  City.  Over  the  objections  of  the 
plaintiff,  be  further  testified  that  at  the  time 
Davis  took  possession  of  the  cattle  there  were 
62  head  (two  of  the  original  04  bavlng  died), 
and  that  they  would  have  averaged  1,000 
pounds  In  weight  snd  were  worth  from  4^* 
to  4>^  cents  per  pound;  and  when  the  cattle 
were  sold  by  Davis  they  vrere  worth  more  on 
the  market  than  was  dne  on  the  note.  Over 
the  objection  of  plaintiff,  defendant's  wife 
testlfled  (by  d^HWition),  corroborating  all  of 
the  material  part  of  the  evidence  of  the  de- 
fendant. The  evidence  on  the  part  of  the 
plaintiff  Is  that  A.  Caldwell  was  the  presi- 
dent of  the  plalntiflt  bank,  and  the  principal 
officer  in  ite  managranent;  that  all  the  cor- 
respondence of  plalnttfT  in  respect  to  the  note 
and  cattle  was  conducted  by  blm,  and  letter^ 
press  copies  of  all  letters  written  by  blm  to 
defendant  were  kept;  that  he  wrote  neither 
of  the  letters  claimed  to  have  been  received  by 
defenduit  and  I(»t,  and  that  the  letterpress 
bootai  of  tlie  bank  6>rodaced  at  the  trial)  con- 
tained no  copy  of  either  the  alleged  letters; 
that  Davis  vras  a  farmer  and  a  cattle  dealer 
llvii^  near  Lawrence,  Kan.;  that  he  never 
was  at  any  time  a  general  agent  of  the  bank, 
but  was  employed  occasionally  to  look  after 
cattle  for  the  bank  upon  which  It  had  or  was 
considering  loans,  but  had  nevcv  been  em- 
ployed or  authorised  by  the  bank  to  deal  with 
any  question  of  Indebtedness  on  cattle  and 
that  he  had  no  such  authority  to  deal  with  de- 
fendant; that  he  was  authorised  to  look  after 
the  cattle  and  had  nothing  to  do  with  de- 
fendant's Indebtedness  to  the  bank;  that  all 
questions  of  Indebtedness  to  it  had  been  uni- 
formly passed  on  by  the  bank  Itself.  Davis 
testified  that  he  had  no  letter  of  Introduction 
from  the  bank  to  defendant  that  he  remem- 
bered of;  that  defendant  told  biro  he  had 
written  the  bank  that  he  wanted  to  tarn  the 
cattle  over  to  It  and  that  he  ttiought  they 
would  turn  his  paper  back  to  him;  that  he 
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told  defradant  he  had  nothing  whatever  to  do 
with  that,  and  said  to  defendant,  "We  will 
have  to  get  some  pasture  for  these  cattle; 
something  will  hare  to  be  done  to  save  the 
bank  and  to  save  you."  Defendant  said,  If 
he  turned  over  the  cattle  he  ought  to  have 
his  paper;  and  that  he  (Davis)  told  him  he 
bad  no  authority  to  give  him  the  mortgage 
or  pap^e.  and.  if  he  would  not  deliver  the 
cattle  on  agreeable  terms,  he  would  have  to 
replevy  them;  that  defendant  then  said  he 
did  not  want  to  have  any  trouble,  that  be  was 
willing  to  give  the  cattle  up,  that  he  bad  no 
wnter  or  feed  to  take  care  of  them;  and  he 
(Davis)  then  said.  "I  will  get  a  rig.  aod  go 
and  hunt  pasture  for  the  cattle"  and  d^end- 
ant  TOionteered  to  go  with  him,  and  they 
went  and  bunted  pasture  for  the  cattle.  He 
further  testified  that  the  cattle  brought  $3.60 
per  hundred  on  the  Kansas  City  market,  and 
sold  for  their  full  market  value,  and  that  no 
better  ofEer  had  been  made  to  him  tor  the 
cattle  by  any  one  at  any  time  after  he  took 
possession  of  them. 

1.  The  evidence  of  defmdant^a  wife  was 
admitted  on  the  theory  tliat  she  was  his 
agent.  The  only  evidence.  If  evidence  at  ail. 
of  agency,  1b  that  she  wrote  her  husband's 
letters  for  him  as  dictated  by  him,  and  kept 
his  accounts,  and  did  bis  writing  generally. 
At  common  law  a  married  woman  Is  dlsquall- 
Qed  to  testify  for  her  husbaud  In  a  civil  suit 
brought  by  or  against  him.  but  under  clause 
3,  }  4656,  Rev.  Bt.  1899,  she  is  not  disquali- 
fied to  testify  for  him  In  respect  to  "any  mat- 
ter of  business  transactions,  where  the  trans- 
action was  had  or  conducted  by  such  married 
woman  as  the  agent  of  her  husband."  The 
transactions  (if  they  may  be  called  transatN 
tlons)  testified  to  as  having  been  conducted 
by  the  wife  for  her  husband  as  his  agent 
were  writing  his  lett^s  at  his  dictation  and 
keeping  bis  books  of  account.  The  transac- 
tions about  which  she  may  testify,  under  the 
statute,  are  transactions  had  with  some  per- 
son other  than  her  husband,  and  not  transac- 
tions had  by  the  husband  himself  with  some 
other  person.  There  Is  not  a  word  of  evi- 
dence that  any  agreement  in  respect  to  the 
cattle  or  the  debt  was  made  by  and  between 
Davis  and  Mrs.  Wright  as  the  agent  of  her 
husband;  on  the  contrary,  def^dant  testi- 
fied that  the  transaction  was  conducted  by 
himself  with  Davis,  and  all  bis  wife  had  to 
do  with  It  was  to  write  out  the  receipt  for 
the  cattle  as  dictated  by  Davis.  She  was  not 
defendant's  agent  In  this  transaction.  The 
transaction  was  not  cmducted  by  her,  and 
she  was  an  Incompetent  witness,  and  her  dep- 
osition should  have  been  excluded. 

2.  We  do  not  think  the  court  erred  In  ad- 
mitting defendant's  evidence  of  the  contents 
of  the  letters  be  testified  he  had  received 
from  the  bank  and  had  lost  The  evidence 
tends  to  show  that  the  bank  had  no  copy  of 
these  letters.  If  they  had  ever  been  written, 
and  it  denied  that  they  had  been  written.  In 
fhis  state  of  the  evidence  the  memory  of  d»- 


f CDdant  of  the  contents  of  these  lost  Instru- 
ments was  the  best  and  only  means  of  repro- 
ducing their  contents.  It  is  contended  that 
there  was  no  proof  of  the  execution  of  the  al- 
leged lost  letter  of  Introduction.  The  letter 
was  not  received  In  due  course  of  mail,  but. 
If  received  at  all,  it  was  banded  to  defendant 
by  Davis,  who  was  sent  to  him  by  plaintiff 
as  Its  authorized  agent  We  think  this  «ii 
prima  ffteie  erldence,  at  leaat,  of  Its  exeet 
tion. 

3.  If  there  is  substantial  evidence  tendins 
to  show  that  Davis  was  authorized  to  settle 
or  compromise  the  debt  with  defendant,  it 
must  be  foimd  in  the  letters  of  defendant 
or  in  those  written  by  the  bank  to  defend- 
ant ss  both  D^vls  and  Caldwell,  preefdeot 
of  the  bank,  denied  that  any  such  aathodty 
was  given.  These  letters  must  be  construed 
with  reference  to  the  specific  object  had  in 
mind  when  written.  Meachem  on  Agency. 
i  306.  The  subject  under  consideration  both 
by  defendant  and  the  pialntitr,  and  to  which 
their  letters  specifically  referred,  was  the 
present  condition  and  the  future  care  of  the 
cattle.  The  defendant  was  vrithont  water  or 
feed  for  them,  and  voluntarily  called  the  at- 
tention of  plaintiff  to  this  fact  by  bis  lettn 
of  September  7th.  The  cattle  had  to  he 
cared  for.  Defendant  was  in  a  position  tbat 
he  could  not  care  for  them.  It  was  to  tbe 
interest  of  both  parties  that  they  shonld  not 
be  allowed  to  perish,  nor  so  shrink  in  flesh 
as  to  become  of  little  or  no  value.  The  bank 
and  the  defendant  had  this  condition  in  mind 
during  the  period  of  their  correspondence, 
as  is  shown  by  the  letters  read  In  evidence. 
Nowhere  Is  the  debt  Itself  mentioned  in  tbii 
correspondence,  and  the  letters  furnish  no 
evidence  whatever  tending  to  prove  that 
Davis  was  anthorlaed  to  settle  or  compro- 
mise the  debt  The  alleged  lost  letters,  the 
contents  of  which  were  testified  to  by  de- 
fendant, do  not  mention  the  debt  The  mat- 
ters to  which  these  letters  refer  were  mat- 
ters mentioned  by  defendant  In  his  letten 
to  plaintiff,  to  wit,  the  cattle  and  their  con- 
dition, and  "the  transactions"  to  be  made  by 
the  man  to  be  sent  by  the  bank  cannot  be 
construed  to  mean  any  transactions  other 
than  the  poraesslon  and  the  care  and  disposi- 
tion to  be  made  of  tbe  cattle;  hence  tbese 
lost  letters  furnish  no  evidence  tbat  Davis 
was  suthorlzed  to  settle  or  compromise  tbe 
debt  itself.  The  drcumstauce  that  Da  via 
paid  the  feed  bill,  and  had  the  note  and  mort- 
gage in  his  possession,  we  think  would  (If 
there  was  other  evidence  tending  to  prove 
bis  authority  to  settle  the  debt)  corroborate 
such  evidence,  but,  standing  alone,  is  of  it- 
self Insufficient  to  prove  such  authority. 
Opposed  to  the  evidence  of  defendant  tbat 
Davis  did  take  the  cattle  in  settlement  anl 
payment  of  the  note,  and  that  he  had  antbor- 
ity  to  do  so,  stands  out  prominently  the  tact 
tbat  notwithstuDdtng  the*  debt  according  to 
defendant's  contention,  was  paid  and  set- 
tled, and  that  he  knew  Davis  ta^  in  his 
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possession  the  note  and  mortgage,  yet  he  got 
neither  of  them,  nor  did  he  demand  them  of 
DaTis.  Instead  he  was  contented  to  take 
from  Davis  the  following  receipt  for  the  cat- 
tle: 

"September  15,  1900. 

"Received  tUs  day  of  D.  W.  Wright  62 
head  of  cattle,  the  same  being  all  now  alive 
of  the  6i  head  bought  of  J.  B.  McAIlster  Live 
Stock  Commission  Co.  on  June  21,  1899. 

W.  H.  Davis." 

This  conduct  on  the  part  of  defendant  Is' 
wholly  Inconsistent  with  defendant's  conten- 
tion, and  not  In  accord  with  the  usual  course 
of  business. 

We  think  the  evidence  was  whoUy  Insuffi- 
cient to  submit  to  the  jury*  the  question  of 
Davts'  authority  to  settle  the  debt  The 
mortgage  provided  that  on  default  of  pay- 
ment of  the  note  tbe  cattle  might  be  sold  at 
Kansas  City  at  private  sale  by  the  holder  of 
the  note.  They  were  so  sold  by  Davis  as 
the  agent  of  the  bank.  In  these  circumstan- 
ces, the  bank  was  the  trustee  of  tbe  de- 
fendant, and  was  bound  to  sell  at  the  best 
obtainable  price  In  the  Kansas  City  market 
on  the  date  when  sold.  If  they  were  sacri- 
ficed, the  bank  should  stand  the  loss. 

For  the  errors  herein  noted,  the  Judgment 
la  rerersed,  and  the  caose  remanded. 

REYBURN  and  GOODB,  JJ.,  concnr;  tbe 
latter  In  paragraphs  1  and  2. 


STRICKLAND  v.  BTATB. 
(Court  of  Criminal  Appeals  of  Texas.  B^b.  17, 

1904.) 

BUBQURT— BVmBNCB-SnPFICIENCT. 
1.  The  mere  possession  of  recently  stolen  prop- 
erty,  without  evidence  of  a  breanng,  Is  Insuf- 
ficient to  show  a  burglary. 

Appeal  from  District  Court;  Xhratta  Conn^; 
W.  J.  Oxford,  Judge. 

Joe  Strickland  was  couTicted  of  bmrglary, 
and  appeals.  Reversed. 

J.  T.  Daniel,  for  appellant.  Howard  Mar^ 
tin.  Aast  Att7.  Oen^  for  the  State. 

DAVIDSON,  P.  J.  AiveUant  was.coDTlet- 
ed  ct  burglary.  The  main  question  In  the 
case  la  the  saffldmcy  of  tbe  eTidmce.  Tbe  j 
state  relies  for  a  eonTletlim  upon  the  fact  i 
tiut  appellant  la  shown  to  have  traded  a  ! 
watcb  some  time  ralMeqiient  to  tiie  alleged  | 
burglary.  On  December  IStb,  Mrs.  Starr,  ! 
wife  at  the  alleged  'owna>  of  tbe  boose,  put 
a  watch  In  tbe  top  of  h»  trunk  In  a  glass 
caae.   Def«idant  was  at  tbe  borne  at  the 
time  this  was  done.  She  Immediately  weat  \ 
abont  ^paring  suiter.  Just  wbere  appel- 
lant mm  at  tbe  time  Is  not  shown,  bat  Mrs. 
Starr  testifies  she  noticed  him  about  the  house 
aft«r  she  began  her  evenli^  wmrk  and  tbe 
preparation  of  supper.   She  had  prertonsly 
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placed  the  watch  in  the  trunk.  This  Is  the 
only  time  that  appellant  Is  shown  to  have 
been  on  the  place  from  that  day  subsequently. 
On  Thtuvday,  the  19th,  she  and  ber  husband 
went  from  ttie  house  at  8  or  9  o'clock  In 
the  morning,  to  a  neighbor's,  to  pick  cotton, 
returning  about  4  o'clock  In  the  evening,  and 
for  the  first  time  she  noticed  that  the  watch 
was  gone.  Mrs.  Starr  closed  the  house,  bolt- 
ed or  fastened  tbe  doors.  On  their  return 
the  bouse  was  In  the  same  condition  as  when 
they  left.  There  was  no  evidence  of  any 
disturbance  about  tbe  premises  In  any  way 
Indicating  that  any  one  had  been  there.  So 
we  have  a  case  established  for  the  state  of 
appellant's  possession  of  said  watch  some 
time  after  the  disappearance,  with  no  testi- 
mony at  all  as  to  a  breaking  or  entry  of  the 
house;  and  no  evidence  showing  blm  abont 
the  premises,  except  on  Sunday  evening,  when 
Mrs.  Starr  placed  the  watch  In  the  trunk.  It 
has  been  held  that  possession  of  recently  stol- 
en property  taken  from  the  burglarized  bouse 
Is  a  sufficient  predicate  to  Justify  a  convlo- 
tlon  for  burglary,  but  In  all  those  cases,  so 
far  as  we  are  aware,  an  entrance  to  the 
house  by  somebody  was  a  necessary  condi- 
tion as  a  predicate  for  the  burglary  convic- 
tion. ThO'  mere  possession  of  recently  stolen 
property,  without  evidence  of  a  breaking,  Is 
not  sufficient  to  show  a  burglary.  If  the 
breaking  Is  proved,  and  the  party  Is  recently 
thereafter  found  in  possessicHi  of  the  property 
taken  from  tbe  house.  It  would  perhaps  be 
sufficient  to  justify  the  conviction  for  the 
burglary;  but  tbe  facts  In  tbis  case  do  not 
80  show.  We  have  the  fact  that  appellant 
was  In  the  house  on  Sunday  evening  after  tbe 
watch  was  placed  in  the  trunk;  that  for  the 
first  time  on  Thursday  following  it  was  miss- 
ed, with  no  evidence  that  tbe  house  was 
broken,  or  that  defendant  was  In  the  house, 
or  near  the  house,  after  said  Sunday  even- 
ing. We  do  not  believe  this  evidence  is  suffi- 
cient to  Justify  the  conclusion  that  the  watch 
was  taken  out  by  means  of  a  burglarious  en- 
try. Because  tbe  evidence  Is  not  sufficient  to 
justify  the  conviction,  the  Judgment  U  re- 
versed, and  tbe  cause  remanded. 


POSET  T.  STATSL 

(Court  of  Criminal  Appeals  of  Texas.  Feb.  10, 
1904.) 

HOMICIDE— INTENT  IN  USB  OF  WEAPON— 8TAT- 

UTB— INSTRUCTIONS— ERROR. 

1.  In  a  prosecution  for  homicide,  where  the 
defense  la  oased  on  Peu.  Code  1895,  art.  717, 
providing  that  the  iustrument  or  means  by 
which  a  homicide  Is  committed  are  to  be  taken 
Into  consideration  in  judging  the  Intent  of  the 
party  offending,  and  that  if  the  Instrument  be 
one  not  likely  to  produce  death  it  is  not  to  be 
presumed  that  death  was  designed,  unless  from 
the  manner  In  which  it  was  used  such  intention 
evidently  appears,  the  defendant  is  entitled  to  a 
charge  that  u  the  jury  find  the  instromeut  used 
In  the  homicide  was  one  not  likely  to  produce 
death,  in  that  event,  before  they  find  defendant 
guU^  of  any  grade  of  felonious  homicide,  they 
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are  required  to  find  that  from  the  maniier  of 
the  nse  of  the  instrumcDt  it  was  the  evident  in- 
tention <rf  defendant  to  talce  the  life  of  de- 
ceased. 

2.  Error  in  chargring  the  jury,  in  a  prosecution 
for  homicide,  that  If  they  believed  defeiidant 
voluntarily  and  unlawfully  engaged  in  the  com- 
bat with  deceased,  without  any  intention  of  kUI- 
iug  or  inHicting  seriooa  bodily  injury  on  deceas- 
ed, defendaut  would  not  be  guilty  of  any  higher 
grade  of  offense  than  manslaughter,  is  not  cured 
by  a  subsequent  charge  that  if  the  instmment 
used  was  not  a  deadly  weapon,  and  defendant 
did  not  intend  to  liill  deceasi-d.  but  committed 
an  unlawful  assault  on  him,  defendant  would  be 
guilt]'  of  an  aggravated  assault. 

Appeal  from  District  Cour^  Hunt  Ooonty; 
H.  O.  Oonnor,  Judge. 

BUI  Posey  was  convicted  of  mansIanghtOT. 
and  appeals.  Reversed. 

Bennett  ft  Jones,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convlct- 
rd  of  manslu  lighter,  and  bis  pnnlsbment  as- 
sessed at  confinement  In  tbe  penitentiary  for 
a  term  of  two  years;  bence  tlila  appeal. 

It  la  not  necessary  to  dlscnas  any  question 
In  this  case  except  that  which  relates  to  the 
charge  of  the  conrt  and  the  special  requested 
charges  which  wwe  refused.  It  appears  that 
tbe  homicide  occurred  In  a  sudden  quarrel  be- 
tween appellant  and  deceased.  Both  of  the 
parties  were  railroad  men.  Deceased.  Mur- 
ray, was  the  conductor  of  a  freight  train, 
and  had  lust  brought  his  train  into  the  sta- 
tion. Appellant,  who  was  sitting  in  the  room 
In  tbe  station,  asked  deceased  when  he  came 
In  what  engineer  pulled  him,  and  be  replied 
"that  damn  crazy  Bob  Posey."  Appellant  told 
blm  be  ought  not  to  talk  that  way  about  Bob 
Posey,  that  he  wa&  bis  brother.  Deceased 
told  blm  he  would  talk  that  way  about  blm. 
Appellant  replied  if  he  did  he  would  have 
him  to  whip.  Deceased  told  blm  if  be  wonld 
come  outside  he  would  do  It,  and  walked  out 
of  the  room.  Acc(H^lng  to  some  of  the  wit- 
nesses, as  he  went  out  he  Inquired  for  a 
knife,  In  order  to  borrow  It.  Appellant  fol- 
lowed him  ott^  and  Just  as  he  went  out  to 
where  deceased  was  In  the  dark  he  grabbed 
what  tbe  wltoesses  term  a  sealing  weight,  or 
piece  of  iron,  shown  by  tbe  testimony  to 
weigh  from  three  to  rix  pounds,  and  Immedi- 
ately after  going  out  where  deceased  was 
struck  blm  one  blow,  which  fractured  his 
skull,  and  which  in  about  a  week  caused  his 
death.  Appellant  contends  that  tbe  weapon 
used  was  not  a  deadly  weapon,  and  that  ap- 
pellant's defense  was  mainly  based  on  article 
717,  Pen.  Code  1805.  and  that  tbe  court  fallen 
to  give  an  adequate  charge  where  a  homicide 
occurs  and  the  weapon  used  Is  not  of  a  dead- 
ly character.  In  the  charge  of  the  conrt  on 
murder  In  the  first  and  second  degrees  and 
manslaughter,  all  of  which  were  given  hy  tbe 
court,  tbe  same  are  snbmlttod  to  the  Jury  on 
the  idea  that  a  senllng  Iron  was  a  deadly 
weapon;  Ibat  is,  the  jury  were  Instructed,  If 


they  believed  defendant  struck  deceased  with 
a  piece  of  sealing  Iron,  and  tbat  tbe  same 
was  a  deadly  weapon,  to  find  blm  gtOiiy. 
etc.  Subsequently,  however,  tbe  conrt  did 
copy  article  717  In  tbe  charge,  and  tbai  ht- 
structed  tbe  Jury  if  appellant  imder  tbe  ia- 
fluence  of  sudden  passion,  stmck  Murray  on 
tiie  head  with  a  piece  of  seaUng  Imi,  which 
caused  his  death,  and  they  believed  said 
sealing  iron  was  not  in  Its  nature  calcolated 
to  intiduce  death,  and  that  the  defoidant  did 
not  intend  to  kill  Murray,  then  to  find  hiai 
guilty  of  an  aggravated  assault  and  battery. 
In  our  opinion,  the  Jury  should  have  been  dis- 
tlnctty  Instructed  that  if  they  believed  tlie 
instrument  used  in  tbe  homicide  was  one  not 
likely  to  produce  death,  In  that  event  before 
they  could  find  appellant  guilty  of  ai^  grade 
of  felonious  bonilt^de,  they  were  required  to 
find  that  from  tlie  manner  of  tlie  use  of  said 
sealing  iron  It  was  the  evident  intention  oi 
appellant  to  take  the  life  of  deceaaed.  In- 
stead ot  this  in  the  charge  on  manslaughter 
the  conrt  told  the  Jury,  if  they  believed  de- 
fendant voluntarily  and  unlawfully  engaged 
In  a  combat  wltb  A.  B.  Hurray,  w^Itbont  any 
intention  ot  killing  or  lnfli(^g  serious  hodir 
ly  Injury  upon  A.  B.  Muiray,  he  would  do: 
be  guilty  of  any  higher  grade  of  offmae  than 
manslaughter,  wtilch  was  tantamount  to  tell- 
ing ibem  that  under  such  drcumntances  be 
would  be  guilty  of  manslaughter,  whereas 
the  fact  la,  if  appellant  had  no  Intention  of 
killtog  or  Inflicting  serious  bodily  injury  up- 
on Murray,  be  could  not  be  convicted  of  man- 
slaughter. He  must  have  such  intention,  and 
if  the  weapon  Is  not  of  liself  a  deadly  oni' 
tlie  Jury  must  gattaw  such  intention  of  killing 
from  the  manner  in  which  the  weapon  was 
used,  and  It  must  evidently  appear  to  theiii 
from  such  nse  of  tbe  weapon  or  Instrameiit 
the  hitenUon  to  kill  evidently  appeared.  Tbe 
charge  given,  as  quoted  above,  announcfng 
an  erroneous  principle,  was  not  cured  by  fh9 
court  subsequently  instructing  tbe  Jury  that 
if  the  sealing  iron  was  not  a  deadly  weapon, 
and  that  defendant  did  not  Intend  to  kill 
Murray,  but  made  an  unlaw^T  asault  on 
him,  he  would  be  guilty  of  an  aggravated  as- 
sault It  has  been  held  that,  where  a  homi- 
cide is  committed  with  a  weapon  not  neces- 
sarily of  a  deadly  character,  it  is  Inenmhent 
on  the  conrt  to  instruct  the  Jury  on  this  is- 
sue; and  of  course  in  such  case,  when  an  In- 

':  struction  is  required,  it  should  be  a  proper 
instruction,  and  not  contradictory  in  teraa. 

:  See  Shaw  v.  State.  84  Tex.  Cr.  R.        31  S. 

I  W.  301;  GrtfHn  v.  State.  40  Tex.  Gr.  R.  812i 
SO  S.  W.  366,  76  Am.  St  Rep.  71S;  Honey- 
well V.  State,  40  Tex.  Cr.  R.  19U.  48  S.  W. 
686;  Flteh  v.  State  (Tex.  Cr.  A{^)  9S  &  W. 
684.  The  court  also  gave  an  Instmctfon  on 
negligent  homicide.  We  find  notbing  in  the 
case  authorising  an  Instmctlcm  on  this  soh- 
Ject. 

For  the  errors  discussed  tbe  Judgment  is 
reversed,  and  the  cause  remanded. 
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LOVH  T.  STATEL 

<Conrt  of  Grfminal  Appeals  of  Texaa.  Jan.  27. 

1904.) 

ORmiNAL  LAW— TRIAL-PROSBCUTINO  ATTOR- 
NSnr  —  ARaUHSNTS  —  APPBAIi  —  BIU^S  OF 
BXCEPTIONS-BVIDHNCB— REVIEW. 

1.  Where,  in  a  prosecution  of  a  negress  for 
theft  from  the  person,  she  confessed  to  being  a 
tfTOsdtote,  argument  on  behalf  of  the  county  at- 
toroer,  "that  she  was  hj  her  own  confession  a 
low-down,  black  whore,  and  a  common  prosti- 
tute, anworthy  of  belief,"  was  legitimate. 

2.  Where  the  bill  of  exceptions  does  not  show 
the  groimd  of  an  objection  to  evidence,  the 
ruling  thereon  cannot  be  reviewed. 

3.  Where  a  bill  of  exceptions  to  the  exclusion 
of  evidence  does  not  show  what  the  answer  of 
the  witness  would  have  been,  or  in  what  way 
the  testimony  expected  would  have  been  per* 
tinent  to  the  laaoe  on  trial,  the  rallnc  cannot  tw 
reviewed. 

4.  Where  a  bill  of  exceptions  to  tbt  allowance 
of  a  question,  over  objection  that  It  was  not 
pertinent,  did  not  show  what  the  answer  of  the 
witness  was.  or  how  or  in  wbat  manner  defend- 
aut  was  pxegndiced  thereby,  the  rullns  was  not 
reviewable. 

Appeal  from  District  Court,  Ellis  Coiuity; 
J.  S.  Dlllard,  Judge. 

Mag  Love  was  convicted  of  theft  from  the 
person,  and  she  appeals.  Affirmed. 

Howard  Hftrtln.  Aast  Atly.  Gen.,  toe  the 
State. 


BROOKS,  J.  Appellant  was  coDvicted  of 
theft  from  the  person,  and  her  punishment 
assessed  at  confinement  In  tlie  penitentiary 
for  a  term  of  three  years, 

By  bill  appellant  ctxuplalns  of  the  follow* 
Iiig  language  used  by  the  assistant  county  at- 
torney In  his  argument  before  the  jury:  "She 
was  by  her  own  confession  a  low-down,  black 
whore,  and  a  common  prostitute,  unworthy 
of  belief."  The  bill  does  not  show  to  whom 
this  referred.  However,  were  we  permitted 
to  Indulge  Inferences  to  assist  a  bill  of  excep- 
tions, It  would  be  that  It  ref^red  to  defend- 
ant. The  record  shows  that  defendant  did 
confess  to  being  a  prostitute;  and  It  also 
shows  that  she  Is  a  negress.  No  special 
charge  was  asked  by  appellant  that  the  court 
instruct  the  Jury  to  disregard  this  language 
Furthermore,  Id  onr  opinion  It  was  legitimate 
argument 

The  second  bill  complains  that  the  county 
attorney  asked  defendant  If  she  was  not  a 
common  prostitute.  Appellant's  counsel  ob- 
jected, but  the  bill  does  not  show  the  ground 
of  objectlwi.  In  this  there  was  no  error. 

While  prosecuting  witness,  J.  H.  Kemble, 
was  on  the  stand,  he  was  asked  by  appel* 
lant'B  counsel,  "If,  when  he  was  drunk  on 
times  dlfferoit  from  the  time  under  review, 
he  had  not  on  such  occasions  charged  per- 
sons who  were  with  him  with  stealing  his 
money  on  such  occasions,  when  such  charges 
were  false."  State's  Attorney  objected,  be- 
cause the  answer  would  be  immaterial.  The 
bill  does  not  show  what  the  answer  of  the 
witness  would  have  been,  or  how  or  In  wbat 


way  the  testimony  would  have  been  perti- 
nent to  the  Issue  on  trial. 

Bill  No.  4  shows  that  the  county  attorney 
asked  prosecutor  Kemble  as  to  Gewge  Mason 
giving  him  a  drink  and  driving  him  around, 
and  chaining  him  $7  for  carriage  fare.  The 
objection  was  It  was  not  pertinent  to  any 
count  in  the  Indictment  against  defendant, 
and  was  only  calculated  to  prejudice  the  Ju- 
ry. This  bill  Is  defective  In  that  It  Aoes  not 
show  what  the  answer  of  the  prosecutor 
was,  or  how  or  In  what  way  she  was  preju- 
diced by  said  answer. 

Appellant  made  a  motion  to  quash  the  In- 
dictment. The  indictment  Is  In  good  form, 
and  the  court  properly  overruled  the  motion. 

The  evidence  supports  the  verdict  of  the 
Jury.  The  Judgment  Is  afflrmed. 


THOMPSON  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas,  rdh  10, 
1«04.) 

CRIMINAL  X<AW— CONnNDANOB-KVIDONCB  — 
MATBRIALITT— WEIOHT-GOMPBTBNGT— 

ACCOMPLICES— INSTRUCTIONS. 

1.  On  a  prosecution  for  theft  of  a  red  bdfer 
a  continuance  was  sought  because  of  the  ab- 
sence of  a  witness  who  would  testl^  that  he 
knew  the  red  heifer  of  prosecutor,  claimed  to 
have  been  lost,  and  that  owned  by  defendant; 
that  he  was  at  defendant's  house  Just  after  he 
killed  the  heifer  in  Question,  and  recognized  the 
hide  as  that  of  defendaut  s  heifer;  and  that 
just  after  the  killing  of  the  heifer  he  saw  prose- 
cutor's heifer  with  his  cattle.  Meld,  that  the 
evidence  was  material. 

2.  Though,  on  a  motion  for  a  continuance  be- 
cause of  the  absence  of  a  witness,  the  dl%ence 
shown  was  not  entirely  sufficlmt.  the  motion 
should  have  been  granted,  the  evidence  being 
material,  and  the  witness  a  respectable  white 
person,  and  it  appearing  that  most  of  the  wit- 
nesses were  negroes;  and  that  the  state's  case 
depended  on  the  testimony  of  an  acc(xnpllce,  a 
small  girl,  who  had  fled  from  defondant's  bouse 
and  threatened  to  send  him  to  the  penitentiary. 

8.  In  a  prosecution  for  theft  of  a  heifer  a 
witness  testified  that  while  defendant  was  un- 
der arrest  witness,  without  warning  him,  asked 
defendant  to  show  the  hides  he  had,  and  that 
the  defendant  showed  some  hides,  and,  as  wit- 
ness started  to  look  under  a  bed,  defendant  said 
the  hide  was  under  It.  Hel^  that  the  evidence 
should  have  been  excluded,  since  the  statements 
and  acts,  either  or  both,  of  a  party  while  under 
arrest  for  crime  cannot  be  used  against  him  uq- 
lesa  he  has  been  properly  warned. 

4.  Statements  of  an  accomplice,  made  out  of 
court,  could  not  corroborate  aer  statements  in 
coort.  • 

Appeal  from  District  Gonzt,  Oaldwell  Coun- 
ty; L.  W.  Moore,  Judge. 

Arthur  Thompson  w&b  convicted  of  theft, 
and  he  appeals.  Reversed. 

Howard  Martin,  Asst  Atty.  for  the 
State. 

.  DAVIDSON,  P.  J.  Appellant  was  charged 
with  and  convicted  of  theft  of  "one  yearling.'* 
His  Qrst  application  for  continuance  was 
overruled.  Tills  was  sought  for  the  absence 
of  a  witness  named  Patton,  who  was  fa- 


t  4.  Sw  CrlDilii&l  Law,  toL  U,  Cent  Dig.  1 1135. 

Digitized  by ' 


Google 


093 


78  SOUTHWBSTBRN  RBPOBTBB. 


miliar  witb  Oie  cattle  of  appellant  and  tlie 
alleged  owner,  Carter,  and  knew  well  tbe 
red  heifer  Carter  claims  to  have  lost,  and 
itlBo  the  red  belfer  owned  by  appellant;  that 
he  will  testify,  when  appellant  killed  tbe  red 
heller  he  was  at  appellant's  house  Just  after* 
wards,  and  saw  the  hide,  and  recognized  It 
as  coming  off  the  red  heifer  owned  by  ap> 
pellaut.  He  will  further  testify  that  he  was 
at  appellant's  house  Just  after  tbe  animal 
was  killed,  looking  after  some  cattle  on 
which  witness'  father  had  a  claim,  and  that 
he  then  saw  the  red  heifer  owned  by  Carter 
with  Carter's  cattle,  and  th&t  it  was  alive 
after  appellant  bad  killed  the  red  taelfw 
claimed  to  have  been  stolen.  And  the  wit- 
ness will  further  testify  that  be  was  present 
when  appellant  cut  the  bide  so  as  to  fit  on 
bis  (appellant's)  bed.  This  testimony  was  of 
a  most  material  character,  and  tbe  applica- 
tion was  evidently  refused  upon  the  theory 
that  tbe  diligence  was  not  sufflclent  Carter 
and  appellant  each  had  a  red  heifer  about 
the  same  age,  and  very  much  alike  in  descrip- 
tion. Appellant  killed  a  red  heifer,  and  the 
state's  case  is  based  upon  the  theory  that 
It  was  Carter's  heifer,  and  not  appellant's. 
Without  going  Into  tbe  question  of  diligence^ 
we  take  it  that  it  was  sufflclent  under  tbe 
circumstances,  and,  if  it  was  not  entirely 
sufficient,  the  materiality  and  bearing  of  this 
testimony  upon  the  case  was  of  a  most  co- 
gent character,  coming  from  a  respectable, 
white  witness,  and  might  have  been  of  very 
great  Importance  to  appellant  It  seems 
that  most  of  the  witnesses  were  negroes, 
and  tbe  state's  case  depended  almost  entirely 
ui)on  the  testimony  of  an  accomplice,  a  small 
girl,  who  had  fled  from  appellant's  bouse, 
and  had  threatened  to  send  bim  to  tbe  pent- 
teutiary. 

Tbe  witness  Holmes  was  permitted  to  tes- 
tify that  on  tbe  night  of  and  while  appellant 
was  under  arrest  be  asked  appellant  to  show 
him  the  bides  he  bad  on  tbe  place.  He  was 
not  warned  nor  advised  that  any  statement 
he  might  make  could  be  used  agalust  bIm. 
The  witness  stated  that  be  asked  appellant 
to  show  him  all  tbe  bides  he  bad  on  the  place, 
and  that  appellant  first  showed  blm  some 
pieces  of  a  black  bide;  that  be  asked  him 
if  he  had  any  more  bides,  and  defendant 
showed  bim  some  hides  In  the  bottoms  of 
some  chairs;  that  witness  then  looked  under 
one  bed  and  found  no  hide,  and  started  to 
another  bed,  when  defendant  told  him  that 
the  hide  was  under  that  bed.  We  believe 
this  testimony  should  have  been  rejected. 
This  was  used  as  a  criminating  circumstance^ 
and  was  evidently  Introduced  for  the  pur^ 
pose  of  showing  that  appellant  had  secreted 
tlie  bide,  and  was  failing  or  refusing  to  tell 
the  ofileers  as  to  the  whereabouts  of  tbe 
hide.  Tbe  statements  and  acts,  either  or 
both,  of  a  party  while  under  arrest  for  crime, 
cannot  be  used  against  liim  unless  he  has 
been  projwrly  warned. 

Upon  another  trial  a  charge  on  accom- 


plices tMtlmony  sbonld  1)e  more  ftilly  glren. 
The  witness  Lela  Bfoore  was  nnqaetttonaUy 
an  accomplice  if  the  animal  in  question  was 
the  propaty  of  tbe  alleged  own^.  ITnder 
the  facta  the  Jnry  sbould  be  durged  not 
only  with  reference  to  tbe  fact  tbat  sbe  wu 
an  accomplice,  and  that  sbe  must  not  only 
be  corroborated  as  required  by  tbe  statute; 
but  tbat  ber  statemraits  made  out  of  CDoit 
could  not  corroborate  her  statemmfa  in 
court,  so  as  to  have  a  tendency  to  connect 
defendant  with  the  czlme.  In  other  void^ 
an  accomplice  cannot  corroborate  herself  by 
making  statements.  It  must  be  by  testimony 
Independent  of  bw  statements. 

The  Judgment  Is  reversed,  and  the  canse 
remanded. 


GILFORD  V.  8TATBL 
(Oonrt  of  Orimlnal  Appeals  of  Texasi  Dee.  Uk 

1903.) 

ORIIONAL  LAW— BVIDENCB— 8TATBHBN1S  Cf 
ACCUBBD'S  PRESENCE!  —  SEARCH  —  CONDfCT 
OP  ACCUSEI>-CONTINUANCB— FIRST  AFPU- 
OATION. 

1.  On  a  trial  for  the  theft  of  bacou,  it  har- 
ing  beeo  shown  tbat  the  bacon  was  found  id  t 
crib  on  the  premiaes  of  the  accused's  father, 
evidence  of  the  father's  statement,  in  the  pre*' 
ence  of  the  accused  and  of  those  searching  the 
premises,  that  all  the  meat  on  the  place  was  in 
the  Bmokehoose,  was  admiasible. 

2.  Where  It  was  shown  In  evidence,  on  a  trial 
for  the  theft  of  bacon,  that  the  accused  was 
seen  with  a  sack  at  the  smokehouse  of  the  ovru- 
er  of  the  bacon  on  the  night  it  was  taken,  eri- 
dence  of  an  officer  that  on  the  followiug  mom- 
lug,  under  a  search  warrant,  he  searched  tlie 
premises  of  the  accused's  father,  found  the  meat 
freshly  covered  with  fodder,  and  then  arrested 
the  accused,  was  admissible. 

8.  Evidence,  on  a  trial  for  the  theft  of  bacon, 
that  when  a  search  warrant  was  read  to  the  ac- 
cused's father,  accused  appeared  excited,  sod 
trembled,  and  that  In  the  search  be  led  tbe  waj 
till  they  approached  the  comcrib,  where  tiie 
meat  was  found,  when  he  fell  behind,  was  ad- 
missible. 

On  Rehearing. 

4.  On  a  prosecution,  n  first  application  for 
continuance  for  abaeut  witnessea,  whose  testi- 
mony would  have  strengthened  accused's  caw 
materially,  should  be  granted,  tbouib  aodi  eri- 
deuce  would  be  only  cumulative. 

^peal  from  Walkw  Oount7  Goort;  Jntk  GL 
Williams^  Judge. 

Morgan  Gilford  was  conTlcted  of  the  tbrft 
of  bacon,  and  appeals.  Beveraed. 

McIClnney  &  Hill,  for  appellant  Howard 
Maitln,  Aast  Atty.  Oen.,  for  tbe  State. 

DAVIDSON.  P.  3.  Appellant  was  convict- 
ed of  tbe  theft  of  bacon,  and  his  punishment 
assessed  at  a  flue  of  |25,  and  20  days'  con- 
finement in  the  county  Jail. 

Tbe  alleged  owner  testified  that  about  1 
o'clock  at  night  bis  dogs  aroused  blm  ftom 
sinmber,  and.  going  out  towards  tbe  amoke- 
house,  he  found  appellant  about  three  feet 
from  tbe  door,  witb  a  sack  upon  his  back; 
tbat  there  w»e  two  or  three  parties  off  near 

1 4.  Sm  Grlmliua  Lav,  voL  14,  Cent.  Dls.  |  UB. 
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by.  Under  the  drcumatances  be  was  afraid 
to  arrest  defendant,  and  returned  to  the 
bouse  for  his  gnn,  and  when  be  returned 
the  parties  were  gone.  The  next  morning  he 
obtained  a  search  warrant  to  search  the 
premises  of  Arch  Gilford,  father  of  appel- 
lant, and  a  warrant  for  the  arrest  of  appel- 
lant He,  with  the  officer  Traylor  and  anoth- 
er party,  went  to  the  residence  of  appellant's 
father,  where  appellant  resided,  and  looked 
about  the  smokehouse  and  henhouse  for  the 
stolen  meat.  Appellant  was  In  the  front, 
pushing  open  tbe  doors,  etc.  Falling  to  And 
the  meat  at  any  of  these  places,  they  imme- 
diately started  toward  the  crib,  and,  when 
they  did,  appellant  fell  behind.  Upon  ex- 
aiulnlng  tbe  loft  of  the  crib,  a  sack  contain- 
ing Are  aides  of  bacon  was  found,  which  the 
alleged  owner  Identified  as  his,  giving  vari- 
ous reasons  why  he  identified  it  En  route 
from  the  smokehouse  of  tbe  alleged  owner 
along  the  trail  or  pathway  or  road  that  led 
to  appellant's  residence,  strings  similar  to 
those  used  by  tbe  alleged  owner  In  banging 
his  meat  were  found  scattered.  These  were 
gathered,  and  presented  in  evidence  to  tbe 
Jury  on  the  trial.  Two  theories  were  pre- 
sented by  appellant:  First,  an  alibi,  which 
Is  testified  to  by  several  of  his  family— bis 
father,  brothers,  and  a  friend,  by  the  name 
of  Harris,  spending  the  night  It  was  shown 
by  all  these  witnesses  that  appellant  slept 
In  a  room  of  tbe  house,  going  to  bed  about 
11  o'clock;  that  he  was  a  very  sound  sleep- 
er; It  was  difficult  to  wake  him;  and  that 
bo  did  not  leave  the  bouse  during  the  remain- 
der of  tbe  night  One  of  his  brothers  also 
testlfled  that  this  was  his  meat,  or  meat  that 
he  bad  obtained  from  his  father  for  the  pur- 
■pose  of  paying  for  two  poland'chlna  pigs  he 
had  bought  from  a  neighbor;  that  It  was 
taken  out  of  the  smokehouse  of  his  father, 
and  put  on  a  bench  In  the  yard  during  the 
day;  that  his  mother  had  locked  the  smoke- 
house after  getting  out  the  meat  and  bad 
gone  to  town,  taking  tbe  keys  with  her;  that 
after  dinner  (it  being  a  prohibition  election 
day)  he  decided  to  go  to  tbe  polls  and  vote 
In  tbe  little  town  near  by;  so  he  took  tbe 
meat,  which  he  said  was  In  the  sack,  and 
placed  It  In  the  loft  of  the  crib  and  covered 
It  with  fodder,  and  It  was  found  In  this 
condition  tbe  following  morning  by  the  al- 
leged owner  and  officers.  He  assigns,  as  a 
reason  for  putting  It  In  the  loft  and  covering 
It  with  fodder,  that  tbe  party  wltb  whom 
he  bad  traded  for  tbe  pigs  had  failed  to  come 
for  the  meat,  as  he  bad  promised,  and,  as 
he  desired  to  go  to  vote,  he  concluded  to  put 
It  In  the  loft  of  the  crib  and  cover  It  with 
fodder  to  keep  tbe  cats  from  getting  It  This 
IB  practically  tbe  cue. 

Application  for  continuance  for  some  ab- 
sent witnesses  to  corroborate  tbe  alibi  was 
retoaed.  We  are  of  ophalon  that  the  court 
waa  correct  In  refoalng  It  The  facts  show 
not  only  that  the  evidence  was  not  prob- 
ably trm,  bnt  entirely  Improbable,  for  the 


alleged  owner  not  only  Uentlfles  defendant 

wltbin  three  feet  of  the  burglarized  smoke- 
house, with  two  or  three  parties  standing 
near  by,  but  be  and  the  officers  tracked 
three  parties  from  the  scene  of  tbe  burglary 
and  theft  to  the  residence  of  tbe  father  of 
appellant,  where  appellant  and  some  of  bis 
brothers  lived,  and  found  tbe  meat  bid  as  de- 
scribed. Tbe  alleged  owner  Identified  the 
meat  and  gave  In  detail  tbe  reasons  why 
be  knew  It  was  bis  meat  Tbe  father  of  ap- 
pellant, In  tbe  presence  of  appellant  stated 
there  was  no  meat  on  the  place,  except  that 

{  In  the  smokehouse,  and  tbat  he  had  no  otta- 

;  er  meat 

>     The  alleged  owner,  Buckna,  was  permitted 
i  to  testify  that  on  tbe  morning  after  he  miss- 
'.  ed  the  meat  he  went  to  Capt.  Fisher's,  got  n 
i  search  warrant  and  with  Traylor,  sheriff, 
!  and  Nixon,  went  to  Arch  Gilford's  bouse 
;  and  searched  for  the  meat  and  found  the  flve 
i  sides  of  bacon  In  the  crib  at  Arch  Gilford's; 
I  they  searched  his  premises  and  could  fiud 
{  no  other  meat  except  some  In  the  smoke- 
house.   Arch  Gilford  said.  In  tbe  defend- 
ant's presence,  that  this  meat  In  tbe  smoke- 
house was  all  the  meat  he  had  on  the  place. 
Appellant  objected  to  this  testimony  because 
it  was  not  shown  that  the  defendant  put  tl>e 
meat  In  the  crib  or  that  be  was  in  any  way 
concerned  with  putting  It  there,  that  It  was 
not  In  bis  iMssession,  and  that  no  statement 
made  by  Arch  Gilford  could  bind  defendant 
We  are  of  opinion  this  testimony  was  prop- 
erly admitted.    The  statements  Introduced 
were  made  In  tbe  presence  and  hearing  of 
appellant  who  was  not  under  arrest  This 
testimony  was  clearly  admissible.   The  fact 
tbat  appellant  did  not  then  have  It  in  Imme- 
diate possession  would  make  no  difference. 

The  officer  Traylor  testified  that  Capt. 
Fisher,  the  Justice  of  the  peace,  gave  him 
the  search  warrant  to  search  Arch  Gilford's 
house  for  meat  claimed  to  have  been  stolen 
from  Frank  Buckna;  tbat  he  took  John  Nixon 
and  Buckna  with  him;  that  be  went  to  Arch 
Gilford's  house  and  searched  the  smokehouse, 
some  outhouses,  and  then  searched  the  loft 
over  the  crib,  and  there  found  a  sack  of 
meat;  and  he  thereupon  arrested  defendant. 
This  was  objected  to  because  there  was  no 
evidence  showing  defendant  was  in  posses- 
sion of  the  meat  or  tbat  be  put  It  In  tbe 
crib,  or  tbat  he  either  had  possession  exclu- 
sive or  otherwise  of  the  houses  and  premises; 
and  because,  it  showed  tbe  premises  were 
under  the  control  of  defendant's  father. 
These  grounds  of  objection  are  questions  of 
fact,  and  are  not  verified  by  tbe  bill  as  be- 
ing facts.  But  concede  the  premises  belong* 
ed  to  the  father  of  appellant,  and  that  ap- 
pellant was  not  seen  In  possession  of  the 
crib  or  tbe  meat  at  bis  father's,  still  It  would 
be  admissible.  The  evidence  shows  that  he 
was  seen  at  the  smokehouse  of  Buckna  the 
night  before  wltb  the  sack;  tbat  the  meat  was 
taken  out  of  the  bouse;  tbat  he  and  the 
parties  who  were  awn  near  by  went  direct- 
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ly  from  the  owner's  smokeboase  to  Arch  QU- 
iord'8  plac^  and  the  meat  found,  freshly 
ooTered  with  fodder.  Appellant  lived  at  his 
fotber's,  and  was  a  boy  between  18  and  19 
jeaiB  of  age,  and  that  was  his  bom&  These 
facts  were  clearly  admissible. 

The  witness  Nlzon  was  permitted  to  tes- 
tily that  he  went  with  the  officer  and  the 
owner  of  the  stolen  meat  to  the  premises 
searcbed,  and,  when  Traylor  read  the  search 
warrant  to  the  father  of  appellant,  that  ap- 
pellant appeared  to  be  very  much  excited, 
and  trembled;  that  they  went  to  the  out- 
houses, first  searching  the  smokehouse,  and 
tben  the  fowlbouse,  and  then  the  corncrib. 
In  the  comcrlb  this  witness  found  a  sack  of 
bacon  under  the  fodder;  the  meat  was  cov- 
ered np  with  the  fodder;  there  were  three  or 
fonr  bundles  of  fodder  over  it    "When  we 
went  to  search  the  fowlhouae,  the  defendant 
went  ahead  of  us,  and  threw  open  the  door,  | 
and  told  US  to  search.    He  led  the  way  to  i 
all  the  houses  until  we  went  to  search  the  | 
crib,  and  then  be  fell  behind."   To  this  tea-  | 
ttmony  defendant  objected,  and  asked  the  | 
court  to  rule  It  out,  and  instruct  the  jury  not 
to  consider  It  No  further  objection  was  urg- 
ed. It  was  clearly  admlsMble. 

The  other  bills  of  exceptions,  as  we  un- 
derstand the  record,  have  no  merit  in  them, 
and  ore  not  discussed.  The  alleged  newly 
discovered  testimony  presented  In  the  motion 
for  new  trial,  we  think,  la  without  merit 
The  facts,  if  true,  were  all  known  to  defend- 
ant before  the  trial,  or  could  have  been  easily 
ascertained.  Much  of  it  was  touched  on 
during  the  trial  by  the  witnesses.  As  we 
understand  the  record,  the  Judgment  should 
be  afilrmed,  and  It  ii  bo  ordered. 

On  Rehearing. 

(Feb.  17,  1904.) 

Just  before  adjourning  at  Tyler,  the  Judg-  j 
ment  herein  was  affirmed.  MotJon  for  re-  j 
hearing  was  filed,  and  the  case  brought  here 
for  disposition  on  the  motion.  Appellant 
urges  tliese  grounds  of  the  motion:  First, 
the  overruling  of  his  application  for  contln- 
nance;  second,  the  error  in  holding  there 
was  no  merit  in  motion  for  new  trial.  The  ' 
main  ground  urged  In  this  connection  was  the 
failure  of  the  court  in  the  former  opinion  to 
hold  that  the  newly  discovered  evidence  was 
material.  It  is  contended  that  in  the  orig- 
inal opinion  the  court  misconceived  the  evi- 
dence upon  one  point  in  this:  that  the  opin- 
ion states  the  alleged  owner,  and  the  officers, 
Traylor  and  Nixon,  tracked  three  parties  from 
the  scene  of  the  burglary  and  theft  to  the 
residence  of  appellant's  father,  where  appel- 
lant resided,  and  there  found  the  meat  said 
to  have  been  taken  from  the  alleged  burglar- 
ized hoii»?e.  Upon  a  more  critical  examina- 
tion of  the  testimony,  we  find  this  criticism 
of  the  opinion  Is  correct.  We  find  that  the 
original  owner,  Buckna.  only  testlQed  in  re- 
gard to  the  tracks;  that  he  then  secured  a 


aearcb  warrant  and  ttu)  sarrlces  of  the  tvo 

officers,  and  went  to  the  residence  of  appel- 
lant's father.  This  may  have  grown  out  of 
the  fact  that,  immediately  after  tbe  alleged 
owno-  bad  followed  the  tracks,  be  testified 
to  securing  the  officers;  and  tlie  writer  un- 
derstood, before  rendering  the  former  opin- 
ion, that  it  was  after  he  secured  tbe  services 
of  the  ofilcers  that  tbe  following  of  tbe  tracks 
occurred.  But  a  more  careful  examine tioa 
of  the  evidence  shows  this  incorrect  and  it 
leaves  the  only  witness  who  followed  tbe 
tracks  tbe  alleged  owner,  Buckna.  After  hav- 
ing read  again  more  carefully  the  applica- 
tion for  continuance,  in  connection  with  the 
testimony,  we  believe  the  absent  te6tlmon.T 
may  have  a  material  bearing  upon  the  case; 
and,  it  being  the  first  application,  the  rule 
with  reference  to  comulatlve  teetiinony  does 
not  apply.  The  absent  witnesses  would  have 
strengthened  appellant's  alibi,  becanse  one 
of  these  absent  witnesses  was  apected  to 
testify  that  he  slept  that  nl£^t  with  defend- 
ant In  the  same  bed  at  appellant's  father's 
house,  about  three  miles  distant  from  tbe 
scene  of  the  alleged  burglai'y.  Some  of  the 
absent  witnesses  would  have  also  strengthen- 
ed another  phase  of  the  case  relied  npon  by 
appellant  to  wit,  that  the  meat  found  by 
the  officers,  and  identified  by  the  alleged  own- 
er, belonged  to  his  brother,  and  was  gotten 
by  tbe  brother  from  bis  father  or  mother,  or 
both,  for  the  pnrpose  of  paying  for  a  couple 
of  poland-chlna  pigs  that  had  been  bouglit 
by  this  brother,  and  appellant  was  in  do 
way  connected  with  tbe  meat.  If  these  facts 
were  true,  of  course  they  were  materfaL 
Viewing  the  record  on  motion  for  rehearing, 
we  have  concluded,  under  all  the  circum- 
stances, to  grant  the  rehearing,  and  give  ap- 
pellant the  opportunity  of  having  the  absent 
witnesses  before  tbe  Jury. 

The  motion  for  rehearing  fs  granted,  the 
Judgment  la  reversed,  and  the  cause  remand- 
ed. 


SMITH  V.  STATH. 
(Court  of  Orlminal  Appeals  of  Texas.   Jan.  27. 

1904.) 

HOMICIDE  —  EVIDENXE  —  UANSLAUOHTEIt  - 
maTRUCTIONS  —  UALICB  —  APPEAL  —  OBJEC- 
TIONS NOT  MADE  AT  TRIAL— REVIEW. 

1.  Where  there  were  only  1,000  negro  voten 
In  n  county,  out  of  a  total  of  9,000,  and  not  more 
than  3  or  4  of  such  negro ea  were  qualified  to 
sit  on  a  grand  Jury,  and  the  jury  commiwionen 
testified  that  tbey  did  not  discriminate  agaiast 
negroes  iu  selectlnp  the  grand  jorora.  and  did 
Dot  take  Into  consideration  whether  the  Junm 
were  negroes  or  white  men,  an  Indictment  found 
against  a  negio  by  a  grand  jury  consisting  of 
vi-liitp  meu  was  not  Invalid  on  the  ground  of  di$- 
crhniiintlon,  tho.ugh  there  was  evidence  that  but 
2  negroes  had  served  on  the  grand  jury  tor  i 
number  of  years. 

2.  An  lastructlon  in  a  prosecution  (or  morder 
that  the  next  lower  grade  of  culpable  homiciile 
after  murder  in  the  first  dejnee  was  marAer  in 
the  second  dein'ee;  that  malice  was  also  a  sec- 
e»Kai7  iosredieut  of  such  offense,  but  that  tbe 
diHtingulMting  feature,  so  far  aa  the  elemsat  o( 
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malice  was  concerned,  was  that.  In  murder  in 

the  Smt  degree,  malice  must  be  proved  to  the 
satis  faction  of  the  jury,  beyond  a  reasonable 
duulit.  as  an  existing  fact,  whiie,  in  murder  in 
the  liecoud  degree,  maJice  might  be  implied  from 
the  fact  of  an  unlawful  kUliug— was  not  er- 
roneous, the  court  having  properly  defined  both 
express  and  Implied  malice. 

3.  In  a  prosecution  for  homicide,  an  instruc- 
tion that,  if  the  jury  have  a  reasonable  doubt 
of  defendant's  guilt  of  murder  in  the  first  de- 
xree,  they' should  acquit  him  of  that  offense,  and 
proceed  to  inquire  as  to  his  guilt  of  murder  in 
the  second  degree,  was  not  objectionable  as  pre- 
cluding the  jury  from  acquitting  on  finding  ac- 
cnsed  not  guilty  of  murder  in  the  first  degree. 

4.  I>efendant  was  cruel  to  his  wife,  and  quar- 
reled with  and  mistreated  her.  On  the  night  of 
the  homicide  he  went  to  her  room,  and,  after 
pome  words  bad  passed,  she  was  heard  to  state 
to  defendant,  "If  you  nre  poinff  to  kill  me,  why, 
shoot  me,"  and  icamediately  he  fired  three  sbots, 
killing  her  instantly.  He  had  preriously  threat- 
ened to  take  her  Hfe,  and  she  had  been  In  her 
room  hat  a  few  minutes  b^ore  the  tragedy, 
after  which  he  went  to  a  saloon,  told  of  the  oc- 
currence, and  was  arrested.  Sel^  that  such 
facts  did  not  present  the  issue  of  nianalanghter. 

On  Rehearing. 

5.  Where  a  clause  of  the  court's  charge  was 
not  excepted  to  at  the  trial,  or  objectedf  to  on 
motion  for  a  new  trial,' a  criticism  thereof  can- 
not be  reriewed  on  appeal. 

Appeal  from  District  Court,  Bllla  Oonnty; 
J.  B.  Dillard,  Judge. 

Brozler  Smith  was  coaTlcted  of  murder, 
and  be  appeals.  Affirmed. 

Tom  Whipple,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  conTlc^ 
ed  of  murder,  and  his  punishment  assessed 
at  death. 

Motion  was  made  to  quash  the  indictment 
because  of  discrimination  against  the  negro 
race,  he  being  a  negro.  While  the  evidence 
shows  there  had  been  but  2  negroes  summon- 
ed or  served  upon  the  jury  for  a  number  of 
years,  yet  the  testimony  does  not  show  dis- 
crimination against  that  race.  The  facts 
show  that  there  were  perhaps  1,000  negro 
voters  In  EHUb  county,  and  about  8.000  white 
voters  Id  the  county.  Yet  these  witnesses, 
further  testify  that  they  knew  practically 
no  negroes  who  were  qualified  to  sit  on  the 
grand  Jury,  none  of  them  placing  the  number 
larger  than  3  or  4.  The  commissioners  testi- 
fy they  did  not  discriminate  in  selecting 
grand  jurors— in  fact,  did  not  take  into  con- 
sideration whether  Jurors  were  negroes  or 
white  men.  We  do  not  believe  there  was 
any  error  In  the  refusal  of  the  court  to  quash 
the  indictment.  Hubbard  v.  State,  67  S.  W. 
413;  Parker  t.  9tate,  66  &  W.  1060;  Martin 
V.  State,  72  S.  W.  386. 

This  excerpt  of  the  charge  is  criticised: 
"That,  In  murder  iu  the  first  degree,  malice 
must  be  shown  by  the  evidence  to  have  exist- 
ed, to  the  satisfaction  of  the  Jury,  beyond 
a  reasonable  doubt,  while,  In  murder  In  the 
ftecond  degree,  malice  would  be  Implied  from 
the  fatrt  of  an  unlawful  killing."  The  whole 
paragraph,  taken  together,  is  as  follows: 


"The  next  lower  grade  of  culpable  homicide 
than  murder  In  the  first  degree  is  murder  of 
the  second  degree.  Malice  Is  also  a  neces- 
sary ingredient  of  the  offense  of  murder  la 
the  second  degree.  The  dlstlnguistilng  fea- 
ture, however,  so  teit  as  the  element  of  mal- 
ice Is  concerned.  Is  that,  in  murder  In  the 
first  degree,  malice  must  be  proved  to  the 
satisfaction  of  the  jury,  beyond  a  reason- 
able doubt,  as  an  existing  fact,  while,  In 
murder  in  the  second  degree,  malice  will  be 
implied  from  the  fact  of  an  unlawful  killing." 
Then  follows  the  definition  of  'implied  mal- 
ice," which  is  correct;  the  court  having  pre- 
viously defioed  "malice"  in  its  general  sense, 
as  well  as  "express  malice."  We  do  not  be- 
lieve there  is  any  error,  and  the  criticism  is 
hypercritical.  The  charge,  taken  together 
with  the  definitions  of  "malice,"  and  the  two 
degrees  of  mui*der,  and  the  necessary  exist- 
ence of  malice  In  the  two  degrees,  Is  clearly 
and  fully  defined  by  the  court 

This  excerpt  of  tbecharge  is  also  criticised: 
"If  the  Jury  have  a  reasonable  doubt  of  de- 
fendant being  guilty  of  murder  in  the  first 
degree,  they  should  acquit  lilm  of  that  of- 
fense, and  next  proceed  to  Inquire  whether 
he  is  guilty  of  murder  in  the  second  degree." 
This  Is  criticised  because  It  precludes  the 
Idea  of  an  acquittal,  and  requires  the  Jury  to 
consider  as  to  the  lower  grade,  although  they 
may  have  believed  defendant  not  guilty  of 
any  offense.  This  charge  is  not  subject  to 
this  ftlticlsm.  It  simply  informed  them,  If 
they  believed  him  not  guilty  of  murder  In 
the  first  degree,  they  then  may  Inquire 
whether  he  Is  guilty  of  murder  In  the  second 
d^ree.  This  does  not  assume  any  fact 
against  defendant,  nor  does  It  so  Inform  the 
Jury.  After  submitting  murder  In  the  second 
degree,  they  are  Informed,  if  they  do  not  be- 
lieve beyond  a  rcnsonable  doubt  that  be  is 
guilty  of  murder  la  the  second  degree,  they 
should  acquit  him. 

It  is  contended  farther  that  the  law  of 
manslaughter  should  have  been  given  In 
charge  to  the  jury.  There  la  no  evidence  In 
the  record  In  the  remotest  degree  suggesting 
this  issue.  The  evidence  shows  that  appel- 
lant had  been  harsh  and  cruet  to  his  wife,  and 
quarreled  with  her  and  mistreated  her.  On 
the  night  of  the  homicide  he  went  to  her 
room,  about  11  o'clock,  and  some  words 
passed  between  them,  as  heard  by  witnesses 
near  by,  but  these  are  not  stated,  except  that 
deceased  said,  "If  you  are  going  to  kill  me, 
why,  shoot  me;"  and  he  Immediately  fired 
three  shots  Into  her  body,  killing  her  instant- 
ly. He  had  threatened  to  take  her  life.  She 
bad  been  in  ber  room  but  a  few  momenta 
when  the  tragedy  occurred,  and  her  pros- 
trate body  was  found  In  a  partially  undress- 
ed condition,  preparatory  to  ber  retirement 
for  the  night.  He  went  to  town,  and  in  a 
saloon  told  of  the  tragedy,  and  was  arrested. 
We  believe  the  evidence  was  sufficient  to  jus- 
tify the  verdict  of  the  jury. 

The  judgment  is  affirmed. 
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On  Rehearing 

(Feb.  17. 190O 

At  a  former  day  of  the  term  the  ]Q^:m«it 
was  affirmed.  Appellant  crltidsea  the  court 
on  motion  for  rehearing  beotnse  we  did  not 
pass  upon  this  ezceipt  from  the  charge:  "Or 
do  the  facts  and  drcumstances  In  the  case 
Bhow  sQcb  a  general  disregard  of  haman  life 
as  necessarily  includes  the  formed  design 
against  the  life  of  the  person  slain."  There 
was  no  exception  taken  to  this  clause  of  the 
charge,  either  during  the  trial,  or  on  mo- 
tion for  new  trial;  and,  under  the  unbroken 
line  of  decisions  since  Johnson  T.  State,  42 
Tex.  Gr.  R.  87,  68  S.  W.  60;  51  L.  B.  A.  272. 
The  question  cannot  be  reviewed  on  appeal. 
No  criticism  ,of  the  charge  will  be  enters 
tained  in  this  court  unless  the  point  was 
made,  either  during  the  trial  or  on  motion  for 
new  trial,  in  the  trial  court  This  excerpt 
mentioned  by  counsel  in  motion  for  rafaear- 
Ing  was  not  criticised  in  any  manner  In  the 
trial  court,  and  was  presented  for  the  first 
time  In  his  brief  on  appeal.  This  Is  a  suffi- 
cient answer  to  this  ground  of  the  motion 
for  rehearing. 

It  is  contended  we  were  In  error  holding 
the  evidence  sufficient  to  Justify  the  convic- 
tion of  murder  in  the  first  degree.  We  have 
carefully  reviewed  the  evidence;  and  are 
thoroughly  satisfied  it  is  snffldent  The 
court.  In  the  original  opinion,  uses  this  ex- 
pression: "On  the  night  of  the  bomldde  be 
[meaning  defendant]  went  to  her  room 
[meaning  bis  wife's  room]  about  11  o'clock, 
and  some  words  passed  betweoi  them  as 
heard  by  witnesses  near  by,  but  tiiese  are 
not  stated,"  etc.  The  criticism  is  that  the 
evidence  does  not  state  that  appellant  went 
to  his  wife's  room  about  U  o'clodL  The  evi- 
dence does  not  expressly  so  state.  This  was 
a  conclusion  of  the  court  from  the  testimony 
of  the  witnesses.  The  facts  show  that  on 
the  night  of  the  bomldde,  deceased,  with 
some  friends,  went  to  the  theater,  and  passed 
near  defendant  en  route.  His  wife  Informed 
him  as  to  her  destination,  and  he  said,  "All 
right*  Later  on,  defendant  was  seen  In  the 
opera  house  by  some  of  the  witnesses.  When 
he  left  the  opera  house,  is  not  shown.  Nor  is 
it  shown  at  what  time  be  reached  the  opera 
house.  Nor  Is  it  shown  at  what  time  he 
readied  the  bouse  occupied  by  bis  wife.  Nor 
is  It  definitely  shown  that  he  did  or  did  not 
reside  with  bis  wife  at  the  time.  The  wit- 
ness Kemble  says  that  about  September, 
1902,  "I  had  to  reprimand  defendant  for  mis- 
treating deceased— for  running  ber  out  bito 
the  street  and  stamping  her.  I  ordered  him 
to  Btey  away  from  my  premises.  I  saw  him 
there  no  more  for  some  time.  Later  I  would 
see  him  back  there,  but  heard  no  more  vio- 
lence. Sarah  [deceased]  was  alwa^  kind 
and  considerate  to  him,  and  seemed  to  try  to 
please  him.  He  was  cross  and  banh  to  ber, 
and  seldom  gave  her  a  kind  word."  It  Is  an 
inference,  nther,  from  the  facts,  that  he 


passed  in  and  out  <tf  the  semnlfB  bomw  at 
Kemble's  where  she  was  wwking;  and  be 
may  or  may  not  have  resided  tbere  with 
ber;  but  we  take  it  that  ft  makes  no  dif- 
ference, and  the  criUdsm  practically  bas  no 
merit  In  it  It  Is  certain.  If  the  witnesses 
tdl  the  truth,  tbat  he  and  his  wife  woe  at 
tending  the  opera  house  that  night  It  Is 
certain  tbat  deceased  reached  her  little  cab- 
in about  11  o'clock  or  a  lltUe  later.  It  la  not 
certain  from  the  facts  at  what  time  defend- 
ant reached  tlie  oMa.  He  may  have  preced- 
ed ber,  or  he  may  have  gotten  there  about 
ttae  same  tlmc^  or  be  may  have  gone  into 
the  cabin  aft^  she  did.  But  we  do  not  see 
what  important  braring  this  conld  have  upon 
the  cas^  and  how  the  foct  that  he  may  or 
may  not  have  reached  the  cabin  exactly  at 
11  o'clock,  or  thereabouts,  would  have  any 
effect  in  ipntnting  a  rehearing.  It  la  certain 
that  he  was  tiiere^  and  it  is  certain  Oiat  be 
killed  his  wife;  and  whether  he  preceded  her 
a  short  time,  or  whether  he  got  there  at  11 
o'clock  we  take  it  ia  Immaterial. 
The  motion  for  rehearing  la  orerroML 


UABONBT  V.  STATA 

(Court  of  Orimlnal  Appeals  of  Texas;  Jane  2k 

1903.) 

PBRJURT— TSSTIHONT  IN  ACTION— MATBRIAIr 
ITT— INDICTMENT  —AU^K  CATIONS  —  CIBCCM- 
BTANTIAL  KVIDENCB-COURTS. 

1.  Where  a  statute  created  a  jadidal  district, 
giving  it  a  number,  and  provided  that  It  «honJd 
consist  of  certain  counties  which  had  formerly 
been  part  of  another  judicial  district,  and  pro- 
vided that  the  judge  of  the  old  district  ehonld 
be  the  judjre  of  the  new,  his  title  was  not  af- 
fected, and  be  was  the  lawful  Jodge  of  sncb 
district.  .  . 

2.  Perjury  may  be  shown  by  circnnutaatial 

evidence.  -   „  ^  . 

■  On  Rehearing. 

8.  On  a  prosecution  for  perjury  the  materiali- 
ty of  the  false  testimony  moat  be  averred  in  the 
indictment,  though  it  may  be  done  .in  geoeral 
terms. 

4.  On  a  prosecution  for  perjury  the  materult 
ty  of  the  issue  on  which  toe  testimony  was  sir- 
on  may  be  showu  by  introdudng  all  or  ao  much 
of  the  pleadings  in  the  action  as  shows  the  ma- 
teriality, together  with  such  facta  proved,  as 
would  tend  to  show  the  testimony  on.  a  map 
terial  inue. 

5.  After  a  loss  insured  In  a  fire  poli<7  assigtted 
the  policy  to  defendant,  who  assigoed  it  to  oas 
who  sued  on  it,  and  on  the  trial  defendant  f&lfe- 
ly  testified  that  the  insured  at  the  time  of  the 
assignment  waa  indebted  to  liim.  On  a  proee- 
cution  against  dtfeodant  for  perjorj  the  uidict- 
ment  alleged  tbat  the  testimony  was  on  a  ma- 
terial issue,  inasmuch  as  the  transfer  was  for 
the  purpose  of  defrauding  the  creditors  of  in- 
sured. Seldt  tliat  the  testimony  was  not  ma- 
teriat  there  being  no  evideuce  that  insured 
owed  any  debta. 

6.  The  testimony  was  not  material  becauae  of 
a  clause  in  the  policy  to  the  effect  that  sdj 
fraud  or  false  swearing  concerning  the  Insur- 
ance should  render  the  policy  void,  educe  sacb 
provision  had  relation  only  to  the  insnr^. 

7.  The  testimony  was  not  matuial  as  tend- 
ing to  mislead  the  Insurer  as  to  tbe  owaeralu|!k 

It  Bm  rarjnry.  vol.  St,  Cant.  Sis.  U  1^  A 
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in  tlie  absence  of  any  showing  ot  any  creditors 
of  the  inKitred. 

8>  Under  the  allecatloos  of  an  jndiotment  for 

fierjury  that  the  evidence  was  i^atei-iui  as  bIiow- 
ug  that  an  assignment  of  the  policy  to  defend- 
ant was  to  defraud  creditors  it  was  not  per- 
missible for  the  state  to  show  the  iiuit«iality 
of  tiw  tSBdiBMiy,  on  the  theory  that  It  would 
tend  to  show  that  the  insured  burned  his  bouse. 

9.  Where  an  indictment  for  perjury  charges  in 
general  terms  that  the  testimony  was  on  a  ma- 
terial issue  in  an  action  it  is  for  tiie  court  to  de- 
termine bom  the  record  in  testimony  the  na- 
teriality  of  the  issue. 

10.  Insured  in  a  fire  policy  assigned  it  after  a 
loss  to  defendaut,  who  assigned  it  to  another, 
who  sued  on  it,  and  on  the  trial  defendant  tes- 
tified that  at  the  time  of  the  assignment  insured 
was  indebted  to  him.  Beli,  that  on  a  prosecu- 
tion for  perjury  based  on  such  testimony,  where 
the  indictment  alleged  in  general  terms  that  the 
testimony  was  material  the  testimony  could  not 
be  regarded  as  material  on  the  ground  that  It 
tended  to  show  that  iuaored  horned  the  build- 
Ini;.  there  being  no  eridenee  that  Insured  owed 
anv  debts. 

Brooks,  J.,  dissenting. 

Appeal  tnm  District  Court,  Comanche 
County;  N.  B.  Lindsey,  Judge. 

J.  T.  Maroney  was  conricted  of  perjiu7> 
and  he  appeals.  Afflrmed^ 

Joiuer  ft  McMillan.  Cor  appellant  How* 
ard  Marttn.  Asst.  At^.  Qea.,  for  tbe  State. 


BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
two  years. 

Appeliant  Inslats  that  the  judge  who  tried 
this  case  had  no  legal  authority  to  do  so. 
The  bill  shows  the  following  facts:  "That 
N.  R.  LIndsey  was  duly  elected  Judge  of  the 
Forty-Second  Judicial  District  of  Texas, 
which  district  at  the  time  of  his  said  elec- 
tion and  up  to  tbe  time  of  the  creation  of  the 
Fifty-Second  Judicial  District  was  composed 
of  the  counties  of  Comanche,  Eastland, 
Shackelford,  Jones,  Callahan,  Stephens,  and 
Taylor;  and  that  was  the  district  of  which 
N.  R.  lindsey  was  elected  district  Judge. 
Thereafter  the  Twenty-Eighth  Legislature, 
at  its  regular  session,  created  an  additional 
J-ndidal  district  In  the  state  of  Texas,  to  wit, 
the  Fifty-Second  Judicial  District,  composed 
of  the  counties  of  Coryell,  Hamilton,  and 
Coinanche.  That  no  district  Judge  has  been 
elected  by  the  people  of  these  counties  in  said 
district,  and  no  election  has  been  held  there- 
for, and  no  appointment  has  been  made  by 
the  Governor  of  the  state;  the  said  N.  R. 
Lludsey,  the  present  Judge,  acting  alone  by 
reason  of  the  fact  that  said  Legislature  en- 
acted that  he  should  continue  and  be  the 
Judge  of  the  Fifty-Second  Judicial,  District 
of  Texas.  Said  Judge  has  not  taken  the  oath 
of  ofnce  since  his  appointment  as  Judge  of  the 
nfty-Second  Judicial  District"  We  do  not 
understand  the  Lcglslntiirp  to  have  attempted 
anything  except  to  change  the  district  for 
wblch  the  said  N.  R.  Lindsey  was  elected. 
Nor  did  they  attempt  to  appoint  said  Lindsey 
Judge.  The  mere  fact  that  they  changed  the 
district  and  changed  tbe  name  or  the  numba 


of  the  district  would  not  In  any  sense  affect 
bis  title  to  tbe  office  or  bis  duties  as  district 
Jmlge.  We  umlorptard  the  law  and  Constitu- 
tion of  this  state  to  authorize  the  Legislature 
to  change  the  district,  as  was  done  in  this 
case.  Without  going  Into  a  further  discus- 
sion of  the  matter,  we  hold  that  the  Honora- 
ble 14^.  R.  Lindsey  was  Judge  of  tbe  district 
court  that  tried  this  case. 

Appellant  complains  of  the  Introduction  of 
certain  evidence  on  tbe  trial,  and  bis  objec- 
tions are  embodied  In  several  bills  of  excep- 
tions. But  under  the  quallflcation  of  the 
court  appended  to  each  bill  we  hold  there 
was  no  error  In  the  ruling  of  the  court 

The  only  remaining  question  Is  as  to  the 
sufflclency  of  the  evidence.  Appellant  In- 
sists that  in  a  case  of  perjury  he  cannot  be 
convicted  upon  clrcumstanti^  evidence.  To 
this  we  cannot  ngroa.  Since  the  decision  In 
Maines  v.  State,  26  Tex.  App.  14,  9  S.  W. 
51,  this  court  has  held  that  a  conviction  could 
be  had  upon  circumstantial  evidence  in  this 
character  of  prosecution.  See,  also,  Ander- 
son V.  State,  24  Tex.  App.  705,  7  S.  W.  40; 
Beach  V.  State,  32  Tex.  Cr.  R.  240.  22  S.  W. 
876;  Plummer  v.  State,  85  Tex.  Cr.  R.  202, 
33  S.  W.  228;  Rogers  v.  State,  35  Tex.  Cr. 
R.  221.  32  S.  W.  1044.  The  indictment  Is 
sufficient  The  evidence  amply  warrants  the 
verdict  of  the  Jury. 

The  Judgment  Is  affirmed. 

Opinion  on  Bebearlng, 

(Feb.  17,  1904.) 

HBNDERSON,  J.  This  case  was  affirmed 
at  the  last  Austin  term,  and  now  comes  be- 
fore us  on  motion  for  rehearing.  Appellant 
strenuously  Insists  that  this  case  should  be 
reversed  because  the  issue  on  which  perjury 
was  predicated  was  not  shown  to  be  materi- 
al. He  alleges  that  we  failed  to  pass  on 
this  Issue  in  the  original  opinion,  though  it 
was  raised,  and  he  now  Invokes  the  decision 
of  this  court  upon  that  question.  It  appears 
from  the  allegations  In  the  indictment  that 
the  alleged  perjury  was  committed  by  appel- 
lant In  the  trial  of  a  suit  In  the  district 
court  of  Comanche  county.  In  which  Casey- 
Swasoy  Company  was  plaintiff  against  the 
Manchester  Fire  Insurance  Company,  the 
same  being  brought  on  an  Insurance  policy 
for  $1,000,  Issued  by  said  Insurance  company 
to  one  West  on  a  certain  stock  of  goods,  fuml- 
,ture,  and  fixtures,  anb  by  West  transferred 
to  appellant,  J.  T.  Maroney,  and  by  blm  trans- 
ferred to  Caaey-Swasey  Company.  It  Is  fur- 
ther alleged  that  on  the  trial  of  the  case, 
appellant  J.  T.  Maroney,  testified  as  a  wit- 
ness that  the  transfer  of  said  policy  from 
West  to  him  was  made  for  a  valuable  con- 
sideration; that  said  West  owed  him  a  bona 
fide  debt  of  principal  and  Interest  amounting 
to  $1,000.  We  do  not  state  the  allegations  In 
the  indictment  accurately,  but  this  was  the 
effect  thereof.  It  was  averred  that  this  tes- 
timony was  upon  a  material  issue  In  the  tri- 
al of  said  case,  Inasmuch  as  the  transfw 
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from  West  to  Maroney  was  without  oonsld- 
watlon,  and  was  made  for  the  purpose  of 
blnderlitg,  delaying,  or  defrauding  the  cred- 
itors of  said  West.  It  may  be  conceded  that 
the  allegations  In  the  Indictment  showing  the 
materiality  of  the  Issue  iq>on  which  the  al- 
legation of  perjury  Is  based  are  sufficient;  hut 
this  materiality  must  be  responded  to  by  the 
evidence—that  la,  the  evidence  adduced  ou 
the  trial  must  show  the  materiaHty  of  the  al- 
leged folse  testimony  to  some  Issue  In  the 
case.  We  have  carefully  examined  the  rec- 
ord tai  this  point  The  pleadings— that  le, 
tlie  answOT  of  defendant— state  in  general 
terms  that  West  was  Indebted  In  large 
amounts  to  dlvws  parties,  and  was  not  In- 
debted to  Maroney,  but  transferred  the  pol- 
icy of  Insurance  to  said  Maroney  in  order 
to  defraud  his  creditors,  etc.,  when  in  truth 
and  in  fact  the  said  West  owed  the  said  Ma- 
roney nothing  whatever  for  borrowed  mon- 
ey; and  that  the  efTect  of  the  transfer  would 
be  to  mlaiead  and  deceive  appellant  as  to 
the  real  beneficial  owner  of  the  proceeds  of 
said  policy,  and  would  cause,  and  might  prob- 
ably cause,  embarrassment  and  difficulty  to 
defendant  as  to  the  proper  party  to  malce  set- 
tlem^t  with,  and  might  embarrass  defend- 
ant In  litigation  with  reference  to  who  was 
in  fact  and  in  law  the  beneficial  owner  of  the 
proceeds  of  said  policy.  It  is  further  shown 
in  said  pleading  that  the  fire  that  caused  the 
destruction  of  the  Insured  property  was  orig- 
inated and  caused  by  the  consent  and  knowl- 
edge and  procurement  of  the  said  insured, 
etc.  Portions  of  the  policy  were  also  Intro- 
duced. We  copy  one  of  the  clauses,  as  fol- 
lows: "This  entire  policy  sball  be  void  If  the 
insured  has  concealed  or  misrepresented  In 
writing  or  otherwise  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the 
subject-matter  thereof,  or  if  the  interests  of 
the  Insured  In  the  property  be  not  correctly 
stated  h^eln,  and  in  any  case  of  fraud  or 
false  swearing  by  the  insured  touching  any 
matter  relating  to  this  Insurance  or  the  sub- 
ject-matter thereof,  whether  the  same  be  be- 
fore or  after  a  loss."  Portions  of  the  supple- 
mental petition  of  the  plaintiff  were  also  in- 
troduced. The  first  count  was  a  general  de- 
murrer to  defendant's  answer,  the  second 
count  a  general  daiilal,  and  the  third  count  a 
plea  that  defendant  had  waived  all  rights  as 
pleaded  by  defendant  as  warranties  and  set 
out,  etc.  The  Judgment  In  that  case  showed 
that  defendant  recovered— that  is,  he  defeat- 
ed plaintiff  In  the  suit— which  presumably 
was  on  the  ground  that  West  had  fraudu- 
lently caused  the  fire.  We  would  observe  in 
this  connection  that  no  creditor  of  West  Is 
named  in  the  proceedings,  nor  was  there  any 
intervention  by  any  creditor  wliatever;  nor 
is  it  disclosed  or  suggested  in  the  record  that 
defendant  Manchester  Fire  Insurance  Com- 
pany In  said  civil  suit  would  not  have  had 
the  same  defense,  as  far  as  it  was  concerned, 
against  the  salt  of  any  transferee  or  holder 
of  said  policy,  which  it  would  have  had 


against  the  hisured.  West  The  tects  further 
fall  to  disclose,  so  far  as  we  are  able  to  Cia- 
cover,  any  debts  at  the  time  of  the  transfa 
hy  West  to  Maroney  due  by  the  said  West  ta 
other  parties.  It  may  lie  conceded  Uiat  the 
testimony  abundantly  shows  that  appellaot, 
Maroney,  swore  falsely  as  to  the  payment 
by  him  to  West  of  a  valuable  conaideratlni 
for  the  transfer  to  him  of  said  policy  hy 
West;  but  under  all  the  authorities,  aa  we 
understand  them,  the  materiality  of  the  false 
testimony  must  be  averred  In  the  Indictment 
This  may  be  done  In  general  terms;  but  its 
materiality  must  be  proved  by  the  evidence 
in  the  perjury  trial.  Whlttf  s  Ann.  Pen.  Code. 
ii  328,  329.  This  may  be  done  by  InttodndDg 
all  the  pleadings,  or  so  much  thereof  as  suf- 
ficiently shows  the  materiality  of  the  Issoe 
Joined,  or  enough  of  the  pleadings,  together 
with  the  facts  proved  on  the  form^  trial, 
aa  would  tend  to  show  that  the  alleged  fblse 
testimony  was  upon  a  material  Issue  In  tbe 
trial.  Bishop's  Cr.  Proc.  vol.  2,  |  935.  This 
was  not  done.  So  far  as  we  are  advised,  It 
was  absolutely  immaterial  In  said  civil  suit 
between  Casey-Swasey  Company  and  the 
Manchester  Fire  Insurance  Company  whetli- 
er  tile  transfer  of  said  policy  was  made  witb 
or  wltliout  consideration  as  between  West 
and  Maroney,  or  as  between  Maroney  and 
the  plaintiff  In  that  suit,  the  Casey-Swaser 
Company. 

We  note  In  this  connection  that  the  state  re- 
lies on  Insurance  Co.  v.  Willis  &  Ew 70  Tei. 
12,  6  S.  W.  826,  8  Am.  St  Bep.  908.  It  does 
not  occur  to  us  that  that  case  la  in  point 
That  was  a  contest  between  Willis  &  Bro.. 
who  garnished  the  insurance  company  for  a 
debt  due  them  by  the  original  insurer,  Scott; 
but  It  seems  that  by  the  consent  of  tiie 
Insurance  company,  before  any  loss  by  fire, 
Scott  had  transferred  the  policy  to  Hargran, 
who  became  ostensibly  the  owner  of  tiw 
insured  pro[>erty.  In  that  case  there  was  no 
question  as  to  the  fraudulency  of  the  transfer 
of  both  the  property  and  policy  from  Scott 
to  Hargrave;  that  it  was  done  to  defeat  the 
creditors  of  Scott;  and  both  parties  were  In- 
strum«ital  In  practicing  a  fraud  upon  the 
insurance  company.  It  was  held  that  fbiM 
fraud  practiced  on  the  company  vitiated  the 
policy,  and  the  garnishing  creditors,  WilUs 
&  Bro.»  could  not  recover.  In  this  case  there 
was  no  proof  that  West  owed  any  debts,  or 
that  the  transfer  by  him  was  with  the  in- 
tent to  defeat  any  creditors.  Nor,  In  our 
opinion,  does  that  clause  in  Oie  policy,  *1n 
case  of  any  fraud  or  false  swearing  coneeni- 
ing  this  Insurance  or  the  subject-matter  that- 
of,  whether  the  same  be  befwe  or  after 
the  loss,"  affect  the  question.  This  has  rela- 
tion to  the  Insured,  West.  Nor  would  It  af- 
fect him  even  as  to  the  policy  upon  an  Im- 
material matter.  Phoenix  Ins.  Co.  v.  Sher- 
man (Tex.  Civ.  App.)  43  8.  W.  930;  Martoo 
V.  Ins.  Co.,  85  Ho.  148;  Titos  v.  Ins.  Co..  SI 
N.  Y.  419;  Sullivan  v.  Hartford  Insi  Co. 
89  Tex.  665,  86  S.  W.  73. 


Digitized  by 


Google 


Tex.)  UABONfiY 

Nor,  In  ODT  (v>inloii,  does  ttaa  record  show 
that  the  testimony  was  In  any  wise  material 
as  tending  to  mislead  or  deceive  the  insur- 
ance  company  as  to  the  real  beneScial  owner- 
Bhlp  of  said  policy.  In  the  absence  of  any 
showing  of  credltora  of  West,  it  la  difflcolt 
to 'see  how  any  compUcatlon  could  arise  aa 
to  the  ownership  of  said  policy,  or  the  bene- 
ficial interests  therein,  that  would  consti- 
tute a  material  Issue.  However,  It  appears 
!>Ince  the  submission  of  the  case  the  prosecu- 
tion has  shifted  its  ground,  and  now  contends 
that  the  alleged  false  testimony  was  mate- 
rial, because  it  would  tend  to  show  that 
West,  the  original  insured  party,  burned  his 
house,  and  so  defeat  a  recovery  on  the  pol- 
icy. If  this  be  conceded  as  true,  then,  un- 
der a  general  allegation  of  materiality  un- 
der the  indictment  and  sufficient  evidence 
adduced  to  show  materiality,  the  position  as- 
sumed would  be  correct.  But,  as  we  under- 
stand the  indictment  It  is  not  predicated  up- 
on a  general  assignment  that  the  testimony 
was  material,  but  the  indictment  proceeds  to 
allege  how  said  testimony  was  and  became 
material.  It  is  alleged  to  have  been  a  ma- 
terial issue  in  the  case  whether  or  not  the 
rmnsfer  of  said  policy  from  West  to  Maroney 
was  made  upon  a  valuable  consideration; 
and  It  was  averred  that  It  was  not  upon  a 
valuable  consideration,  but  was  made  with 
Intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  said  West;  it  being  further  averred 
in  that  connection  that  the  said  Maroney 
swore  that  the  transfer  was  made  by  West 
to  him  for  a  valuable  consideration  due  from 
West  to  him,  to  wit,  certain  borrowed  mon- 
ey, amounting,  principal  and  Interest,  to 
|:i,000.  So  that,  the  state,  having  charged 
how  said  false  testimony  was  material  to  the 
issne,  will  be  held  to  prove  the  allegations 
as  laid  in  the  Indictment 

We  would  furthermore  observe  that,  if  the 
indictment  had  set  out  the  alleged  false  tes- 
timony, and  then  charged  In  general  terms 
that  it  became  and  was  upon  a  material 
issue  in  the  case,  then  the  evidence  should 
show  the  materiality  of  said  false  testimony 
to  some  Issue  in  the  case;  for,  unless  It  be 
R))own  that  the  matter  testified  about  could 
In  some  way  affect  the  result  of  the  suit, 
it  could  not  be  considered  material.  Mlsener 
V.  State,  84  Tex.  Cr.  R.  588,  81  S.  W.  858. 
That  is,  the  question  of  materiality  Is  for 
tho  court.  But  the  record  should  contain 
enough  of  the  testimony  in  order  that  the 
court  might  determine  its  materiality  to  some 
Issue,  and  direct  the  Jury  accordingly.  Mc- 
Avoy  V.  State,  39  Tex.  Or.  B.  684,  47  S.  W. 
1000.  We  have  examined  the  record  in  or- 
der to  ascertain  how  the  alleged  false  testi- 
mony would  have  aided  the  Jury  In  said 
civil  suit  In  determining  whether  or  not 
West  burned  his  house,  which  was  Insured. 
If  West  did  not  owe  anything  at  the  time  of 
the  Are— and  the  record  does  not  disclose 
that  lie  did,  unless  he  owed  Maroney— it  does 
not  occur  to  os  in  what  way  the  transfer 
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of  his  Insurance  policy,  SQbfleqnent  to  the 

Are,  to  Maroney,  with  or  without  considera- 
tion, would  tend  to  show  that  he  set  fire  to 
and  burned  his  house.  The  record,  so  far 
as  we  are  able  to  discover,  as  stated  above, 
does  not  aid  ns  In  solving  this  matter;  and 
it  falls  far  short  of  being  sufficient  to  have 
authorized  the  Judge  in  bis  charge  to  the 
Jury  to  have  Informed  them  that  the  alleged 
false  testimony  was  material  upon  the  Issue 
of  whether  West  burned  his  house  in  order 
to  procure  the  Insurance.  We  hold  that  the 
record  before  us  falls  to  show  that  the  al- 
leged false  testimony  was  upon  any  material 
Issue  In  the  case. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  Is  nrersed,  and  the  cause  re- 
manded. 

BROOKS,  J.  (dissenting).  I  do  not  agree 
with  the  opinion  of  the  majority  granting 
the  motion  for  rehearing  and  remanding  this 
case,  and  will  state  my  views.  Appellant  in- 
sisto  that  the  question  at  issue  In  the  civil 
suit  In  which  the  alleged  perjury  is  charged 
to  have  been  committed  was  the  tx>na  fides 
of  the  transfer  of  the  policy  sued  on  from 
Z.  P.  West  to  appellant.  The  transfer  was 
made  after  the  loss  had  occurred,  and  appel- 
lant's contention  is  that  under  these  facts  It 
is  immaterial  whether  the  transfer  of  the 
policy  was  bona  fide  and  for  a  valuable  con- 
sideration, or  was  without  consideration,  and 
made  with  Intent  to  defraud  the  creditors  of 
Z.  P.  West.  In  other  words,  that  the  perjury 
is  based  upon  an  Issue  that  was  immaterial 
in  the  trial  of  the  civil  suit,  and  therefore, 
cannot  be  legally  a  basis  for  perjury.  It 
appears  that  in  the  district  court  of  Coman- 
che county,  in  a  certain  civil  suit  then  on 
trial,  styled  "Casey-Swasey  Co.,  a  Corpora- 
tion, Plaintiff,  vs.  Manchester  Fire  Insurance 
Company,  a  Corporation,  Duly  Incorporated 
in  England,  and  Doing  Business  by  Permit 
in  the  State  of  Texas,  Defendant,"  and  after 
the  issues  were  all  made  the  Jury  was  sworn, 
etc.,  and  in  the  course  of  the  trial  It  then 
and  there  became  a  material  issue  whether 
Z.  P.  West  transferred,  assigned,  and  deliv- 
ered to  J.  T.  Maroney  the  policy  of  Insur^ 
ance  on  which  said  then  pending  suit  of 
Casey-Swasey  Company  v.  said  Manchester 
Fire  Insurance  Company  was  brought  and 
predicated.  The  indictment.  In  substance,  al- 
leges that  J.  T.  Maroney  testified  that  he  had 
loaned  Z.  P.  West  ¥1,000,  and  that  West 
transferred  the  policy,  after  the  burning,  to 
said  Maroney  to  pay  said  amount  Subse- 
quently Maroney  transferred  said  policy  to 
plaintiff  in  the  dvll  suit,  to  wit,  Casey-Swa- 
sey Company;  that  the  statement  by  Maroney 
that  he  loaned  said  money  was  false;  and 
that  the  transfer  to  said  Maroney  by  West 
was  for  the  purpose  and  intent  on  the  part 
of  both  to  hinder,  delay,  and  defraud  the 
creditors  of  the  said  Z.  P.  West  Upon  the 
trial,  among  other  defenses  set  up  by  defend- 
ant Insurance  company,  was  this:  The  policy 
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contract  sued  on,  among  other  things,  pro- 
vldea  by  warranty  clause  therein  as  follows: 
"This  Insurance  policy  shall  he  void  If  In- 
sured has  concealed  or  misrepresented  In 
writing  or  otherwise  any  material  fact  or  cir- 
cumstance concerning  this  Insurance  or  the 
subject  thereof,  or  in  case  of  any  fraud  or 
false  swearing  concerning  this  Insurance  or 
the  subject-matter  thereof,  whether  the  sam^ 
be  before  or  after  a  loss."  Under  the  clause 
of  defendant's  answer  Just  referred  to.  It 
certainly  became  a  material  Inquiry  as  to 
whether  Maroney  had  a  bona  fide  transfer 
of  said  policy  from  West  If  he  did  not, 
then  West  had  no  right  to  transfer  said  pol- 
icy, and.  West  taavlDg  no  right  to  do  so, 
Maroney  would  have  no  right  to  transfw  It 
to  the  plaintiff.  Goodson's  testimony  shows 
that  the  InsolTency  of  West  was  thoroughly 
established. 

Appellant  refers  us  to  various  authorities 
holding  that,  in  order  to  void  this  clause  of 
an  Insurance  policy,  the  evidence  must  show 
that  the  swearing  was  willfully  done.  These 
authorities,  I  take  It,  are  correct,  and  to  no 
way  assist  appellant's  contention  now  urged, 
since  the  allegation  in  the  Indictment  Is  that 
appellant  willfully  swore  to  said  facts,  and 
the  proof  clearly  established  the  fact  that  he 
did  willfully  swear  to  said  facts,  and  said 
facts  were  and  are  material  Inquiry  In  said 
civil  suit. 

In  Insurance  Co.  v.  Willis.  70  Tex.  12,  6 
S.  W.  825,  8  Am.  St  Rep.  5G6,  the  following 
were  the  facts:  Scott  obtained  a  policy  of 
Insurttnce  on  a  bouse  in  Lampasas  for  one 
year  from  Hargrave,  the  local  agent  of  the 
Insurance  company;  and  shortly  thereafter 
Scott,  with  the  consent  of  the  company, 
transferred  said  policy  to  Hargrave,  he  hav- 
ing a  short  time  before  purchased  the  prop- 
erty insured  from  Scott,  and  received  a  gen- 
eral warranty  deed  to  the  same.  These  trans- 
fers were  made  without  consideration,  and 
with  intent  on  the  part  of  both  Scott  and 
Hargrave  to  defraud  the  creditors  of  Scott. 
But  this  Intent  was  not  known  to  the  Insur- 
ance company  until  after  the  destruction  of 
the  building  by  fire  on  August  14,  1884.  On 
July  13,  1884,  Hargrave  made  a  general  as- 
signment of  all  his  property,  including  that 
Insured,  to  Henry  Exall,  for  the  benefit  of 
Hargrave's  creditors.  The  Insurance  com- 
pany In  no  way  consented  to  this  assign- 
ment Willis  &  Bro.,  who  were  creditors  of 
Scott,  brought  suit  against  him,  and  caused 
an  attachment  to  be  levied  on  the  property 
Insured,  claiming  that  the  transfer  to  Har^ 
grave  was  fraudulent  and  void,  and  garnished 
the  Insurance  company.  Notice  of  the  fire 
was  given  and  proof  of  the  loss  made  by  said 
Scott  in  proper  form.  He  then  claimed  that 
the  transfer  of  the  property  to  Hargrave  was 
intended  as  a  mortgage;  and  the  insurance 
company,  through  Its  general  agent,  denied 
all  liability  to  Scott,  and  afterwards.  In  an- 
swer to  the  gnrnishment,  denied  under  oath 
that  It  was  Indebted  or  In  any  way  liable  to 


Scott  on  the  policy  of  insurance,  wblA  an- 
swer was  controverted  by  Willis  &  Bro.  by 
written  affidavit  Under  this  state  of  facts 
the  court  say:  "Was  appellant  liable  on  its 
policy  to  the  creditors  of  Scott?  The  com- 
pany was  induced  to  give  Its  consent  to  the 
transfer  of  the  policy  upon  the  false  repre- 
sentation that  Hargrave  had  become  the 
owner  of  the  property  Insured,  while  the 
proof  showed  that  the  understanding  was 
tliat  the  transfer  from  Scott  ta  Hargrave 
should  be  a  mere  cover  to  enable  Scott  to 
effect  a  favorable  compromise  with  his  cred- 
itors, he  being  at  the  time  largely  Indebted; 
and,  no  consideration  having  passed,  the 
transfer  was  fraudulent  and  void  as  to  hia 
creditors.  In  the  policy  It  was  provided  tbat 
all  fraud  or  attempted  fraud  by  false  swear- 
ing or  otherwise  shall  be  a  complete  bar  to 
any  recovery  from  loss  under  It*  The  com- 
pany doubtless  understood,  and  It  was  with- 
out doubt  Intended  by  Scott  and  Har^ve 
that  It  should  understand,  there  had  been  a 
complete  and  valid  transfer  of  the  property 
as  to  all.  persons;  bat,  it  being  InTalid  as  to 
the  creditors  of  Scott,  created  such  a  state 
of  confusion  and  doubt  as  to  the  ownership 
of  the  property  as  rendered  It  hazardous  to 
pny  the  loss  to  any  one.  This  was  to  the  dis- 
advantage and  detriment  of  the  company, 
and  calculated  to  provoke  litigation,  and,  be- 
ing Induced  by  false  representations,  was  a 
fraud  upon  it,  which  It  had  provided  against 
In  Its  policy."  It  was  held  In  that  dedsioa 
that  Willis  &  Bro.  could  not  recover  by  sheer 
force  of  the  fraud  perpetrated  by  Scott  acd 
Hfirgrave.  The  clause  that  the  Insurance 
company  defended  on  In  the  civil  suit  out 
of  which  this  perjury  grew,  stated  that  any 
fraud  or  false  swearing,  either  before  or  after 
the  loss,  would  vitiate  the  policy.  So  It  wii! 
be  seen  that  the  clause  relied  upon  to  vlti.ite 
the  policy  now  under  consideration  Is  much 
broader  In  Its  scope  and  terms  than  the 
clause  of  the  policy  relied  upon  In  Insurance 
Company  v.  Willis  &  Bro.  Certainly  It  wjs 
a  material  inquiry  In  said  civil  suit  and 
hence  was  a  legal  and  proper  basis  for  the 
Indictment  for  perjury,  as  held  In  the  original 
opinion. 

In  my  opinion,  the  motion  for  lebeaiinx 
shonld  be  orermled. 


WKSTERN  UNION  TEI^EGRAPH  CO.  t. 
NBWNUM.* 

(Goart  of  Civil  Appeals  of  Texas,  Jan.  2X 

1904.) 

TBLBOaAPHS— HESSAQES— DELAT— tSSOXS— 
SUBMISSION— EVIDEN-CK. 

1.  Where,  in  an  action  against  a  tWegraph 
company  for  delay  In  delivering  a  message  an- 
noancing  the  serious  illneas  of  plaintiff's  moth- 
er, the  evidence  was  Insufficient  to  warrant  a 
fiuding  that,  if  the  telegram  had  been  delivered 
earlier,  plaintiff  wonld  have  nndertakea  to  have 
made  a  trip  to  his  mothw's  bedside,  mn*  tha> 
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80  miles  distent,  on  luwseback,  or,  If  he  did, 
that  he  coald  have  reached  there  before  his 
mother's  death,  or  that  he  could  have  arrived 
before  his  mother's  death  on  the  oezt  day,  it 
was  error  to  submit  to  the  jury  as  an  issue  in 
the  case  the  diligence  of  defendant  in  deliver- 
ing the  teleKram  to  plaintiff  in  time  for  him  to 
hare  reached  his  mother  before  her  death. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  A.  M.  Newnum  against  the  West- 
em  Union  Telegraph  Company.  Prom  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 

Geo.  H.  FearoDB  and  WUklns,  Tlnson  ft 
Moore,  for  appellant  Hardy  &  Franklin  and 
Randell  &  Wood,  A>r  a^iellee. 

RAU^Y,  C,  J.  Appellee  sued  appellant 
for  damages  for  the  alleged  negligent  failure 
to  transmit  and  deliver  to  bim  a  telegram  in- 
forming bhn  of  the  serious  Illness  of  his  motb- 
er.  which  n^Ugence  prevented  him  from  be- 
ing present  at  her  death  and  burial.  Defend- 
ant answered  by  general  denial,  and  pleaded 
contrlbntory  negligence.  Judgment  was  ren- 
dered In  plaintiff's  favor,  and  defendant  ap- 
peals. 

The  court,  by  Its  charge,  submitted  as  an 
issue  the  question  as  to  the  diligence  of  de- 
fendant in  delivering  the  telegram  to  plain- 
tiff In  time  for  him  to  have  reached  his  moth- 
er before  her  death.  This  action  of  the  court 
Is  ccnnplalned  of;  the  contention  being  that 
said  issue  should  not  have  been  submitted, 
for  the  reason  that  the  undisputed  evidence 
shows  that  plalntlfl  could  not  have  reached 
Ills  mother  before  her  death  If  said  message 
bad  been  delivered  witbhi  a  reasonable  time 
after  reaching  Its  destination.  The  message 
was  filed  In  the  Paris,  Tex.,  <^ce  about  8 
o'clock  p.  m.  February  18th,  according  to  the 
testimony  of  the  sender.  It  was  filed  about 
3:40  p.  m.  according  to  the  teettmony  of  the 
operator  who  received  It  for  tntnamissl^XD. 
'The  destination  of  the  message  was  Madlll, 
Ind.  T..  and  was  received  there  at  4:30  p.  m. 
the  same  day.  Plaintiff  all^^  In  bis  orig- 
inal petition  that,  had  the  message  been  de- 
livored  at  any  time  before  8  p.  m.  that  day, 
be  wonld  have  started  on  his  way  to  see  his 
mother  by  the  train  whldi  left  MadtU  at 
47  minutes  past  10  o'clock  p.  m.  The  only 
train  through  Madlll  In  the  afternoon,  of 
which  plaintiff  conld  have  availed  himself, 
bad  the  message  been  delivered  promptly,  left 
at  fl:40  p.  m.,  and,  going  on  that,  he  would 
have  arrived  at  Paris  at  8:30  the  next  morn- 
ing. Plaintiff  testified  that,  'if  the  telegram 
bad  been  delivered  to  me  In  the  afternoon 
of  the  18th,  I  believe  I  could  have  reached 
my  mother  by  half  past  four  or  five  f^clock 
OD  the  morning  of  the  19th.  I  could  have 
gone  through  the  country  on  horseback. 
Parte  was  about  In  the  neighborhood  of  80 
or  86  miles  through  the  country  from  MadllL" 
On  cross-examination  he  testified:  "Q,  Ton 
say  If  you  had  gotten  that  message  In  the 
evening— say  at  4  o'clock  in  the  evening 


of  the  18tb,  that  yon  wonld  have  gone  across 
the  country?  A.  I  don't  know  as  I  would, 
but  If  I  tbons^t  I  eonld  make  time  by  that 
*  •  •  Q.  Would  you  have  gone?  A.  I 
would  have  tried  acme  w&y  to  go.  It  I  had 
gotten  the  message  at  4  o'clock  In  the  after- 
noon on  Uie  18th  ot  February.  I  could  have 
left  Madlll  on  tbe  night  traii^  and  arrived 
at  Paris  at  8:30  the  next  morning.  That  was 
tbB  taOy  way  I  could  have  gotten  there  by 
rail.  I  think  I  conld  go  across  the  conntry 
on  bwseback,  about  86  miles,  and  gotten 
there  by  half  past  fonr  ttte  nort  morning. 
That  would  have  been  12^  hours.  If  I  had 
had  no  other  chance,  I  would  have  tried  to 
go  that  vaj.  I  knew  the  chance.  I  would 
have  tried  It.  I  got  the  message  between 
12  and  1  o'clock  on  the  IDQi  of  Fdmiary, 
and  I  waited  until  9:40  that  night  before  I 
started  to  go  to  my  mother."  Plaintiff's 
mother  died  at  Paris  about  6  o'clock  a.  m. 
February  19tb,  the  day  after  the  message  was 
delivered  to  the  aiq;)ellant. 

This  state  of  facts  did  not  raise  the  Issue, 
and  the  court  erred  In  submitting  it  to  the 
Jury.  Fnnn  it  no  legitimate  deduction  can 
be  drawn  that  plaintiff  would  have  undei^ 
taken  the  trip  on  tors^a^  ot.  If  nnder- 
taken,  it  Is  not  at  ell  probable  that  he  would 
have  reached  Paris  by  fi  o'clock  next  morn- 
ing. That  be  would  have  undrataken  it,  un- 
der the  circumstances,  Is  contrary  to  human 
experience;  and,  If  any  Inference  can  be 
drawn  from  bis  testimony  that  he  would  have 
done  so,  it  Is  dissipated  by  the  fact  that  he 
did  not  do  so  the  next  day,  when  he  received 
the  message,  but.  Instead,  waited  nine  hours 
for  the  train  before  starting.  The  delivery 
of  the  message  having  been  delayed,  it  seems, 
presents  a  more  urgent  reason  why  he  would 
have  undertaken  the  trip  on  hcnneback  the 
second  day  than  on  the  first,  if  It  had  been 
feasible  and  seriously  contemplated  by  him. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


FOSTER  V.  ROSEBBRBT.* 
(Court  of  Civil  Appeals  of  TexM.  Jan.  22, 
1904.) 

LANDLORD  AND  TENANT— DISP0SS1!BSI0N-^N- 
JUNOnON— RESTITUTION— DAMAQBB 
— PKTITION— SUPPICIBNCY. 

1.  A  petition  alleged  that  plaintiff  rented  cer- 
tain land  from  defendant  (or  a  year  from  June 
21,  1902,  together  with  the  farm  implements, 
etc.,  thereon:  that  he  Immediatelr  took  posses- 
sion, began  the  cultivation  of  the  farm,  and  con- 
tiimed  in  posKession  of  the  same  until  December, 
1902,  when  defendant  entered  and  took  forcible 
possession  of  it  portion  of  the  premises,  together 
with  the  personal  property,  and  by  force  and 
threats  of  violence  withholds  the  use  and  en- 
joyment thereof  from  plaintiff,  and,  though 

ElalntifT  Is  still  in  possession  of  the  dwelling 
ouse,  defmdant  will  not  permit  him  to  cnlti- 
vate  and  gather  crops  maturing  on  the  laud; 
and  that,  as  defendant  was  insolvent,  and  not 
responsible  for  damages  for  the  injury  dout-, 
plaintiff  had  no  adequate  remedy  at  law,  Held^ 
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that  such  allegatloiis  were  anfliclent  to  entitle 
plaintiff  to  an  injunction  and  the  restitntion  of 
the  proiwrty,  and  to  damages  for  defendant'* 
alleged  wrongfal  acta. 

Appeal  from  District  Court,  Nueces  Coun- 
ty; Stanley  Welch,  Judge. 

Action  by  L.  8.  Roseberry  against  C.  J. 
Foster.  From  a  Judgment  in  (aror  of  plain- 
tiff, defendant  appeals.  Affirmed. 

J.  O.  Scott,  R.  B.  Savage,  and  Delmaa  Qlw- 
ens,  for  appellant 

PLBASANTS.  J.  Appellee  brought  this 
snlt  to  recoTw  from  appellant  the  possessloo 
of  certain  real  and  personal  pn^erty  de- 
scribed In  bis  petition,  and  for  an  Injonctlon 
requiring  am^ellant  to  restore  to  him  the  pos- 
session of  said  property,  and  to  refiraln  frc»n 
further  Interfering  vlth  bis  possession  of 
same.  The  petition  alleges,  In  substance, 
that  plaintiff  on  the  21st  day  of  June,  1902, 
rented  from  defendant,  for  a  term  of  one  year 
from  that  date,  a  farm  belonging:  to  defend- 
ant, and  situated  tn  Nueces  county,  together 
with  the  farming  implements,  stock,  and 
poultry  belonging  to  and  being  upon  said 
farm  at  tiie  time  said  rent  contract  was  exe- 
cuted; that  b&  Immediately  toidc  possession 
of  said  premises  and  property,  and  began  the 
cultlration  of  said  farm  under  the  terms  of 
his  contract  of  rental,  ftnd  continued  In  tiie 
possession  of  said  ent^  premises  and  prop- 
erty until  the  10th  day  of  December,  190^ 
on  which  date  the  defendant  entered  upon  a 
portion  of  said  premises,  and  forcibly  took 
possession  of  the  same,  together  with  the 
persraial  property  aboye  mentioned,  and,  by 
force  and  threats  of  personal  violence,  with- 
holds from  plaintiff  the  use  and  enjoyment 
of  same.  It  Is  alleged  that  plaintiff  is  still 
In  possession  of  the  dwelling  house  upon  said 
premises,  but  Uiat  defendant  will  not  permit 
him  to  cuttfvate  and  gather  the  crop  growing 
and  maturing  upon  said  land,  nor  allow  him 
the  use  ot  the  personal  prop^ty  to  which  he 
Is  mtltled  nnder  his  contract  It  la  further 
alleged  that  defendant  is  Insolvent,  and  could 
not  respmd  In  damages  for  the  Injury  done 
and  threatened  plaintiff,  and  that  plaintiff 
has  no  adequate  ronedy  at  law.  This  peti- 
tion was  filed  on  January  16,  1803,  and,  In 
addition  to  the  prayer  for  Injunction  and  the 
restitution  of  the  property,  it  sought  to  re* 
cover  of  the  defendant  the  damages  which 
bad  been  caused  plaintiff  by  the  alleged 
wrongful  act  of  defendant  in  taking  posses- 
sion of  plaintiff's  crop,  and  prerenttog  him 
from  gathering  same,  and  delving  him  of 
the  use  of  the  personal  property  above  de- 
solbed.  If  there  are  any  anffldoit  allega- 
tions as  to  the  amount  of  damages  claimed, 
it  la  only  as  regards  the  damages  sustained 
prior  to  the  filing  of  the  petition,  and  the 
amount  so  claimed  is  less  than  f200.  There 
is  no  allegation  as  to  the  amount  of  the  dam- 
ages which  plaintiff  will  suffer  by  being  de- 
prived of  the  possession  of  the  proper^  for 
the  remalndw  of  the  term  of  the  lease  accru- 


ing after  the  filing  of  the  petition.  A  tempo- 
rary Injunction  was  granted  aa  xn«y^  for. 
and  the  defendant  in  obedioice  to  said  In- 
junction, cm  January  19,  1903,  snrrmdered 
to  plaintiff  the  possession  of  tiie  premises 
and  property.  Upon  the  trial  the  defendant 
answered  by  general  and  special  exceptions 
and  general  dental,  and  special  plea  denying 
that  the  contract  under  which  plaintiff  claim- 
ed the  right  to  the  possession  of  the  proper- 
ty was  a  contract  for  the,  lease  or  rent  of  ibf 
premlsea,  but  that  it  was  one  of  hire,  and 
that  plaintiff  was  placed  tn  the  possession  of 
the  premises  and  pr(H>erty  aa  the  hired  man 
of  defendant,  and,  having  refused  to  comply 
with  his  contract  of  hire,  and  perform  tbe 
services  thereby  required  of  htm,  defendant 
bad  the  right  to  eject  him  from  the  pronises 
and  withhold  from  hhn  the  posseaaion  of  tbr 
property.  He  further  pleaded  in  reconven- 
tion for  damages  for  the  loss  of  the  crops 
which  he  would  have  grown  upon  the  prem- 
ises during  the  spring  of  1903,  had  he  not 
been  deprived  of  the  poBBesslon  of  said  prfin- 
ises  by  tbe  act  of  plaintiff  in  wrongfully  pro- 
curing the  issuance  of  the  temporary  Injunc- 
tion requiring  him  to  restore  to  plaintiff  tbe 
ppssesBlon  of  said  premises.  Tbe  cause  was 
tried  in  tbe  court  below  by  a  Jnry,  and  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
plaintiff  for  the  possession  of  said  premises 
and  property  during  the  term  of  said  lease, 
and  restraining  defendant  from  Interfering 
with  his  possession  during  the  conttnnaDce 
of  said  term.  Neither  party  recovered  any- 
thing upon  his  claim  tm  damages. 

We  deem  It  unnecessary  to  consider  cate- 
gorically the  numerous  assignments  of  error 
presented  in  appellant^s  brief.  It  la  snifl- 
cient  to  say  that  in  onr  opinion,  tJie  allega- 
tions  of  tbe  petition  were  sufficient  to  entitle 
plaintiff  to  the  relief  prayed  for,  and  tlie  dis- 
trict court  had  Jurisdiction  of  cause  of  action 
alleged.  The  Jury,  under  proper  instroctionf. 
and  upon  sufitdent  evidence,  determined  tlK> 
fact  issues  involved  in  favor  of  the  plainttff. 
No  reversible  error  is  shown  to  liave  been 
committed  in  the  trial. 

We  are  of  opinion  that  the  Judgment  of  tbe 
court  below  should  be  affirmed,  and  It  is  so 
ordered.  Affirmed. 


BEAKLBT  v.  RAINIBB  et  aL« 

(Court  of  Civil  Appeals  of  Texas.   Dee.  9, 
1903.) 

PACTORS— ACTION  AGAINST  PRINCIPAIi-MON- 
BTT  ADVANCED  PGR  GOODS— MBASDRB  OF  RE- 
COTBRT— REFUSAL  TO  RBCBIVS  OGODS  POR- 
CH AS  BID  —  UEN  FOR  DAMAGES  —  DECLARA- 
TIONS OP  PRINCIPAL  —  CONTRACT  WITH 
THIRD  PBRSON—ADUISSIBILrrr. 

1.  Factors  purchased  for  their  principals  a 
large  Quantity  of  gooda  at  diffownt  times  from 
different  persous,  and  at  different  prices.  Tbes 
aued  th^r  principal  for  money  advanced  to  par- 
chase  a  particular  car  load.  Held  tiiat,  in  the 
abaenee  of  evidence  iduitlfyuif  the  car  Uad. 


■Babearlnc  denied  Fatimarr  if,  IMM. 
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jud^ent  for  more  than  the  arerage  rate  per 
pound  paid  tor  all  the  goods  was  erroneous. 

2.  Factors  have  do  lien  on  goods  In  their 
hands  purchased  tor  their  prindpal,  for  dam- 
asea  arising  from  his  refu^  to  ncelte  other 
goods  purchased  by  them,  which  on  snch  refusal 
their  own  vendor  had  retained  and  resold,  leaT- 
ing  a  claim  for  damages  againat  them. 

3.  In  an  actiou  by  factors  against  their  prin- 
cipal, in  which  they  claimed  to  have  been  an- 
thorized  to  purchase  goods  without  restriction 
as  to  the  price  to  be  paid,  evidence  of  the  prin- 
cipal's declarations  that  he  had  made  sach  a 
(.-oiitract  with  a  third  person  is  inadmissible. 

Appeal  from  District  Court,  Llauo  Oounty; 
Clarence  Martin,  Judge. 

Action  by  S>.  D.  Kalnler  and.  another 
against  H.  N.  Beakl«y.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  ReTened. 


J.  C.  Bandolpb,  for  apiKllant. 
Lauderdale,  for  appellees. 


Obas.  h. 


KliY,  J.  This  Is  a  suit  by  S,  D.  Balnter 
and  D.  S.  Munroe,  composiDg  the  Arm  of  S. 
D.  Rainier,  against  H.  X.  Beakley.  The 
plaintiffs  sued,  and  obtained-  Judgment  for 
$2,334.93,  with  Interest  thereon  from  Novem- 
ber 10,  1902,  at  the  rate  of  6  per  cent,  per 
iinuum,  as  money  advanced  to  pay  for  a  car 
load  of  pecans  for  the  defendant;  $379.16, 
witli  6  per  cent  Interest  thereon  from  No- 
vember 10,  1902,  as  commissions  owing  by 
the  defendant  to  the  plaintiffs;  and  $148.33. 
with  interest  thereon  from  November  10, 
1902,  at  the  rate  of  6  per  cent,  per  annum, 
as  damages  for  refusal  to  accept  a  car  load 
of  pecans  which  the  plaintiffs  had  contract- 
ed to  purchase  from  Hoffman  &  Co.  The  de- 
fendant has  appealed,  and  presents  the  case 
in  this  court  on  an  elaborate  brief,  which  con- 
tains more  than  40  assignments  of  error. 
While  some  of  the  questions  on  which  we 
decide  againat  appellant  are  quite  Interest- 
ing, yet  the  volume  of  business  before  this 
court,  and  the  number  of  questions  preaent- 
ed,  preclude  a  detailed  consideration  of  any 
other  than  those  which  furnish  the  reasons 
for  reversing  the  case;  and  these  are  as  fol- 
lows: 

1.  The  plaintiffs'  suit  Is  based  upon  an  al- 
leged contract  with  the  defendant  by  which 
they  were  to  purchase  pecans  for  him,  and 
they  sought  to  recover  the  purchase  money 
paid  by  them  for  31,7fi9  pounds  of  pecans, 
as  well  as  the  other  two  Items  heretofore  re- 
ferred to.  The  undisputed  testimony  shows 
that  they  purchased  under  their  contract  121,- 
759  pounds  of  pecans  at  different  times  from 
different  parties,  and  at  different  prices. 
Some  of  the  pecans  were  purchased  at  a 
much  less  rate  per  pound  than  the  plaintiffs 
recovered  for  the  31,759  pounds  Involved  In 
this  suit;  and  therefore,  in  order  to  warrant 
the  judgment  recovered,  It  was  necessary  to 
identify  the  31,759  pounds,  and  show  that 
they  cost  the  amount  alleged  In  the  plain- 
tiffs* petition,  and  In  both  these  rrapecte 
they  failed  In  their  proof.  The  voluminoua 
statement  of  facts  has  been  carefully  exam- 
ined, and  we  are  unable  to  find  testimony 


which  snfScIently  identifles  the  Sl,7IS9ponnda 
of  pecans  still  held  by  the  plaintiffs  for  the 
defendant,  as  having  been  purchased  from 
particular  persons,  and  at  such  figures  as 
would  bring  the  total  cost  up  to  the  amount 
sued  for  and  recovered.  As  the  testimony 
stands  In  the  record,  the  plaintiffs  were  not 
entitled  to  recover  for  the  pecans  In  question 
more  than  the  average  rate  per  pound  paid 
for  the  121.769  pounds;  but,  as  the  Judg- 
ment awards  them  a  siun  considerably  In 
excess  of  the  amount  so  ascertained,  we  sus- 
tain the  eleventh  assignment  of  error,  and 
reverse  the  Judgment 

2.  The  twenty-sixth  assignment  of  error  Is 
also  sustained.  The  $14&33  which  the  plain- 
tiffs recovered  as  damages  on  account  of  the 
defendant's  failure  to  receive  the  Hoffman 
car  of  pecans  rests  upon  these  facts:  The 
plaintiffs,  without  disclosing  the  fact  that 
they  were  acting  for  the  defendant,  con- 
tracted with  Hoffman  &  Co.  Cor  a  car  of  pe- 
cans. The  defendant  refused  to  accept  the 
pecans,  and  the  plaintiffs  failed  to  take  them 
from  Hoffman  &  Co,  Thereupon  Hoffman  & 
Co.  disposed  of  the  pecans  at  the  market 
price,  and  sustained  a  loss  of  $148.33,  for 
which  they  claim  the  plaintiffs  are  liable  to 
them.  The  plaintiffs  being  liable  to  Hoff- 
man &.  Co.*  for  the  loss  referred  to,  if  the  de- 
fendant wrongfully  refused  to  receive  the 
pecans  he  should  be  required  to  make  good 
the  loss  thereon  for  which  the  plaintiffs  are 
liable,  but  the  plaintiffs  have  no  lien  upon 
the  pecans  Involved  in  this  suit  to  secure 
that  claim  agulnst  the  defendant.  As  we  un- 
derstand the  law,  a  factor's  lien  does  not 
extend  beyond  the  amount  owing  him  by  his 
principal  for  commissions  or  funds  advanced 
by  the  factor,  and  the  Item  now  under  con- 
sideration does  not  come  in  either  class. 

3.  We  also  sustain  the  thirty-ninth  assign- 
ment of  error,  which  complains  of  the  actiou 
of  the  trial  court  in  permitting  plaintiffs'  wit- 
ness J.  A.  Weeks  to  testify  as  to  statements 
made  by  the  defendant  concerning  a  con- 
tract made  by  the  defendant  with  one  M.  D. 
Chastain,  a  merchant  In  Balllnger,  to  buy 
pecans  for  the  defendant  The  substance  oi' 
the  testimony  objected  to  was  that  the  de- 
fendant told  the  witness  that  he  had  em- 
ployed Mr.  Clinstain  to  buy  pecans  for  him, 
without  any  limit  as  to  prices,  and  that,  as  a 
result  of  so  doing,  he  lost  about  $1,500.  In 
the  case  at  bar  the  plaintiffs  testl&ed  that 
the  defendant  made  a  similar  contract  with 
them,  and  especially  that  he  placed  no  re- 
striction upon  them  as  to  prices  to  be  paid 
for  pecans.  The  defendant's  testimony  was 
sharply  in  conflict  with  that  given  by  the 
platutilTs,  and  the  evidence  objected  to  must 
have  been  admitted  upon  the  theory  that  it 
tended  to  corroborate  the  plaintiffs  as  to  their 
version  of  the  contract  sued  on  In  this  case. 
We  do  not  think  It  was  admlsalble  for  that 
or  any  other  purpose.  Persons  capable  of 
contracting  have  the  right  to  make  such  con- 
tracts as  tbey  see  proper,  and  the  fact  that 
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ft  defendant  has  mado  a  particular  contract 
with  a  third  person  does  not  tend  to  show 
that  he  has  made  a  similar  contract  with  the 
plaintiff. 

The  other  assignments  are  overruled. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded.  Seversed 
and  remanded. 


INTBRNATIONAL  ft  O.  N.  B.  GO.  T.  WIE- 
GRIFFS. 

(Oonrt  (tf  OMi  Appeals  of  Tuas.  Feb.  8, 

1904.) 

RAILROAD  DAUAOBS— DBPRBGIATION  IN  TAL- 
UD  OF  PAKM— fiVIDJCNCE— VSRDICT. 

1.  Where  in  an  action  to  recover  9200  dam- 
ages to  a  form  by  reason  of  its  depreciation 
owing  to  a  railroad  company  depriving  the  own- 
er of  the  right  to  cultivate  land  on  the  railroad 
right  of  way,  the  witnesses,  in  estimating  the 
damages,  Included  elements  which  the  court  in 
its  charge  excluded  &om  the  consideratioD  of 
the  jury,  and  no  witness  testified  that  the  de- 
preciatioD  amounted  to  ^00,  a  verdict  for  the 
foil  sum  was  not  suutamed  by  the  evidence. 

Appeal  from  Hays  Oonn^  Gonxt;  Bid.  B. 

Kone.  Judge. 

Action  by  Augusta  Wlegrtffe,  executrix, 
against  the  International  &  Great  Northern 
Kailroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed. 

Will.  O.  Barber,  for  appellant  O.  T. 
Brown,  for  appellee. 

FISHER,  O.  J.  We  overrule  all  of  the 
appellant's  assignments  of  errors,  except  the 
eleventh.  The  plaintiff  sued  to  recover  the 
full  sum  of  $200  damages  to  her  farm  by  rea- 
son of  the  depreciation  In  Its  value  owing  to 
the  acts  of  the  railway  company  in  depriving 
her  of  the  right  to  cultivate  a  strip  of  land 
on  the  railway  right  of  way.  The  verdict 
of  the  Jury  and  the  Judgment  of  the  court 
were  In  favor  of  appellee  for  the  full  sum 
sued  for. 

All  of  the  witnesses  In  their  testimony,  In 
estimating  the  total  damages  sustained  by 
appellee.  Include  certain  Items  and  elements 
which  the  court  in  its  charge  to  the  jury  ex- 
cluded from  their  consideration.  The  wit- 
nesses In  effect  testified  that  these  matters 
which  were  excluded  by  the  charge  of  the 
court  entered  Into  and  formed  the  basis  for 
the  total  amount  of  the  damages  sustained  by 
the  plaintiff,  which  each  of  the  witnesses 
placed  at  ?200.  It  Is  apparent,  from  the  evi- 
dence on  the  subject  of  the  amount  of  dam- 
ages sustained,  that  the  jury,  in  finding  the 
verdict,  must  have  considered  those  elements 
which  were  excluded  by  the  court  in  Its 
charge  to  the  Jury.  All  these  witnesses,  in 
testifying  upon  this  subject,  say  that  these 
Items  which  were  excluded  were  consldei'ed 
by  them  In  forming  a  basis  or  estimate  of  the 
amount  of  damages  sustained,  and,  as  we 
construe  the  evidence,  there  Is  no  witness 
who  testlfles  that  the  depreciation  In  the  val- 


ue of  the  premises  to  the  extent  of  9200  was 
occasioned  by  reason  of  the  fact  that  the  ap- 
pellee was  deprived  of  the  right  and  privilege 
to  cultivate  the  strip  of  land  In  question. 
Judgment  reversed,  and  cause  remanded. 


CITY  OF  MARLIN  T.  GBESN. 

(Conrt  of  Civil  Appeals  of  Texas.  Feb.  I; 

1801.) 

TAXATION— LIABIUTT  OF  HOHBSTBAD— WRIT 
OF  FOSSBSSION— TIMB  OF  ISSUANCS. 

1.  Under  the  Constitntioa,  a  tax  lien  existj 
ou  a  homestead  for  the  taxes  thereon,  with  io- 
terest.  and  the  costs  of  assessment  and  coliec- 
tion,  including  costs  of  suit;  but  not  for  the 
penal^  provided  by  the  act  of  1897  (Laws  1887, 
p.  13Z,  c.  102),  nor  for  the  interest,  costs,  ana 
penalty  due  ou  taxes  on  other  propcTty. 

2.  In  a  proceeding  to  foreclose  a  tax  lien, 
plaintiff  is  entitled  to  a  writ  of  possessioD 
whenever  the  property  is  sold  onder  onler  of  tlie 
court,  with  the  privilege  reserved  to  the  owor; 
to  redeem  within  two  yeara;  and  a  judgment 
withtaoldinc  audi  writ  for  two  years  is  errone- 
ous. 

Appeal  from  District  Court,  Falls  County; 
Sam  R.  Bcott,  Jndge. 

Action  by  the  city  of  UarUn  against  An* 
drew  Green.  From  a  Judgment  awarding  in- 
8ufl3clent  relief,  plaintiff  appeal^.  Beretsed. 

J.  W.  Splvey,  for  appellant. 

nSHER,  C.  J.  This  Is  an  action  by  ap- 
pellant against  Green  for  the  poll  and  ad 
valorem  taxes  allege  to  be  due  appellant  for 
the  years  1892  to  1899,  inclusive,  and  1901, 
and  interest  on  the  taxes  for  each  year  from 
the  date  of  maturity,  with  the  10  per  cect 
penalty  provided  by  law  for  the  taxes  doe 
for  the  years  1897,  1898,  1899,  and  1001,  and 
to  foreclose  lien  on  a  lot  in  the  city  of  Mar- 
lin  for  the  taxes  due  thereon  for  each  of  the 
years  above  mentioned,  and  also  to  foreclose 
the  lien  upon  the  lot  for  the  amount  of  ia- 
terest  and  10  per  cent,  penalty,  the  lot  hi 
question  being  the  homestead  of  appelle& 
The  city  recovered  judgment  against  the  ap- 
pellee for  the  amount  of  taxes  due,  and  cost^ 
but  was  denied  a  foreclosure  of  Hen  on  tbe 
property  In  question  for  any  of  the  costs.  In- 
terest, and  statutory  penalty,  and  the  Judg- 
ment provlclcd  that  the  writ  of  possession 
should  not  issue  for  the  term  of  two  years. 

There  Is  no  dispute  as  to  the  facts— tber 
are  all  one  way— and  reference  Is  made  to  tbs 
record,  which  contains  the  agreement  stat- 
ing the  facts  upon  which  this  case  is  sob- 
mitted  in  this  court.  Appellant's  assign- 
ments of  errors  are  as  follows:  "(1)  Tbe 
court  erred  In  rendering  judgment  denying 
plaintiff  a  lien  upon  the  lot  in  controversy  for 
the  fees  or  costs  of  officers  prescribed  by  the 
act  of  1897  tLaws  1897,  p.  132,  c  102).  (2) 
The  court  erred  In  rendering  judgment  deny- 
ing plaintiff  a  Hen  upon  the  lot  in  controrer 
sy  for  the  general  court  costs  Incurred  in  the 
prosecution  of  plaintiff's  suit  to  collect  Its 
debt  (?)  The  court  erred  in  rendering  Jodg- 
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rnent  deiiTliig  plalntlfl  m.  Han  iqwn  the  land 
.  in  c(HDtroTen7  for  tbe  10  per  cent  penalty, 
prescribed  by  ttie  ddlnqnent  tax  act  of  1887, 
upon  eacb  Tear's  tax  aasened  against  the 
land  in  controTerBy  Air  the  years  1807,  1898, 
1809.  and  lOGL,  (4>  The  court  erred  In  ren- 
dering Judgment  denying  plaintiff  a  lien  upon 
the  land  In  controversy  for  legal  Interest  up- 
on each  land-tax  Item  sned  for  the  several 
years,  1807,  1808,  189&.  and  1901.  (6)  The 
court  erred  In  rendering  Judgment  against 
Idalntlff  iqion  Its  demand  for  Interest  at  tiie 
legal  rate  npcm  the  taxes  due,  and  sued  for, 
for  the  years  1892  to  1896,  fncluslve.  (S) 
The  conrt  erred  in  ordering  and  adjudging 
that  writ  of  posBeasIon  shoold  not  Issue  here- 
in until  the  expiration  of  two  years  from  date 
of  sale  under  order  of  sale,  and  In  ordering 
and  adjudging  that  the  purchaser'  under  or- 
der of  sale  should  not  have  right  to  posses- 
sion of  the  land  so  bought  until  tiie  expira- 
tion of  said  two  years." 

PlalntUTs  aaslgnmente  of  errws,  except  the 
flftb  and  sixth,  complain  of  the  refosal  of  the 
trial  court  to  foreclose  the  Hen  on  the  lot  in 
controrersy  for  tbe  Items  stated  in  each  of 
the  asslgnmepte.   The  lot  in  controversy  Is 
the  homestead  of  appellee,  and  only  liable  un- 
der the  Constitution  for  the  texes,  coste,  and 
interest  assessed  against  it,  and  It  cannot  be 
made  liable  for  the  taxes,  costs.  Interest,  or  | 
Iienalty  that  may  be  due  by  appellee  on  other  \ 
property  owned  by  him.    But  we  are  of  the  1 
opinion  that  the  langnnge  of  tbe  ConBtltutlon,  I 
making  tbe  homestead  liable  for  taxes  due  | 
upon  It,  Includes  interest,  which  Is  an  Ind-  \ 
dent  of  the  tax  debt,  and  that  It  Is  aljo  liable  ; 
for  the  costs  and  expenses  incurred  in  assess-  i 
Ins  and  collecting  the  texes  due  upon  such  j 
homestead,  and  tbe  cost  of  suit,  li  any.  that  j 
might  be  incurred  In  foreclosing  a  tex  lien  up-  ! 
on  each  proper^;  but  It  could  not  be  charged 
with  the  costs  and  expenses  of  assessing  and  i 
collecting  texea  due  upon  other  property,  or  • 
for  ooste  Incurred  In  obtaining  Judgment  for  j 
snob  other  taxes.  Nor  is  it  liable  for  the  In-  : 
tcrest  due  upon  otiier  texes,  nor  for  tbe  pen- 
alty prescribed  1^  the  act  of  1807,  either  tor 
the  texes  doe  upon  such  property,  or  for  any 
other  taxes  due  upon  property  by  tbe  appel- 
lee. 

The  principle  decided  Is  San  Autonio  t. 
Berry.  02  Tex.  310,  48  S.  W.  406,  and  Bean  v. 
City  of  Brownwood  (Tex.  Civ.  App.)  43  S. 
W.  1036,  In  effect  recognizes  the  liability  of 
tbe  homestead  for  the  costs  incurred  In  col- 
lecting tbe  texes  dne  upon  It,  sod  for  tbe  In- 
terest due  npon  such  sum.  In  keeping  with 
the  above  views,  we  are  of  tbe  opinion  that 
the  oonrt  erred  la  not  foreclosing  the  Hen 
uiton  the  property  in  question  for  the  texes 
due  upon  that  prc^rty,  as  well  as  the  coste 
incurred  In  an  effort  to  coHect  same  and  fore- 
close the  Hen  In  this  case,  and  for  the  costs 
permitted  and  authorized  by  law  in  assessing 
the  property,  etc.,  and  for  the  Interest  due 
for  the  years  1807,  1898, 1S90,  and  1901.  But 
vn  ate  of  the  opinion  that  there  was  no  er^ 
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ror  in  the  court's  deeUning  to  rendtf  Judfr 
ment  tot  the  Interest  fcff  the  yenrs  1892  to 
1896,  Inclnsive.  There  was  no  error  In  reftis- 
Ing  to  foreclose  the  lien  for  the  10  per  cent, 
penalty  prescribed  by  the  act  of  1897. 

We  are  also  of  tbe  opteion  that  the  sixth 
assignment  of  error  Is  well  teken.  The  plain- 
tiff was  entttied  to  Ite  writ  of  possession 
whenever  the  property  should  be  sold  under 
the  order  of  court;  bowerw,  with  the  privi- 
lege of  the  owner  to  redeem  within  the  two 
years  allowed  by  law.  San  Antonio  v.  Berry 
(Tex.  Sup.)  48  a  W.  400;  Ouei^nln  v.  Sau 
Antonio  CTex.  Civ.  App.)  50  8.  W.  140. 

Judgment  is  reversed,  with  Instructions  to 
trial  court  to  render  In  accordance  wltti  this 
oplnicm.  Reversed,  wltb  InstmctloniL 


HABRIS  V.  SCRinOKaB.* 
(Conrt  of  Civil  Ajveals  of  Texas.  Dec.  9, 1908.) 

UFA  INSURANCB-CHANQB  OF  BHNBFICIART— 
BILLS  AND  NOTES— ACnONS-^T- 
TORNBVH  FBBS. 

1.  Refusal  br  an  Insurance  company  to  change 
the  beneficiary  in  the  mannw  pnvided  in  a  pol- 
icy of  Ufa  iosnrance  and«r  whidt  the  risk  had 
attached  was  not.  In  the  absence  of  fraud,  a 
defense  to  an  action  on  a  note  given  for  the 
premfnm. 

2.  Where  a  note  bound  the  maker  to  pay  ' at- 
torney's feee  if  It  was  not  paid  at  matun^  and 
suit  was  brought  thereon,  a  petition  alleging 
that  the  note  was  not  paid  at  matority,  and 
askincf  judgment  for  attomey'e  fees,  warranted 
stich  jiidfrnient.  witbont  alleging  that  suit  was 
brought  thereon. 

Appeal  from  District  Court.  Travis  Gonn- 
ty;  K.  Jj.  Penn,  Jndge. 

Action  by  Charles  P.  Scrivener  against 
Sidon  Harris.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Sidon  Harris,  tat  appellant  Wilbur  P. 
Allen,  for  appellee. 

STREBTMAN,  J.  Appellee  recovered  of 
appellant  upon  a  promissory  note.  The  sec- 
ond assignment  of  error  complains  of  the  ac- 
tion of  the  court  In  susteining  an  exception 
to  appellant's  answer.  The  answer  alleged, 
in  substance,  that  the  note  was  executed  for 
tbe  flrat  premium  upon  a  policy  insuring  ap- 
pellant's life  in  favorof  blswlfe;  that  tbe  pol- 
icy contelned  a  provtalon  and  condition  that 
appellant  might  changethe  beneficiary  therein 
in  a  certein  manner  therein  provided;  that 
this  was  a  vital  condition  and  provision  of  tbe 
policy,  and  that,  but  for  said  provision,  appel- 
lant would  not  have  executed  the  note;  that  the 
policy  became  ^ective  May  1, 1902,  and  that 
his  said  wife  died  May  28, 1002,  and  thereaft- 
er, before  the  maturity  of  the  note  sned  upon, 
appellant  requested  the  Insurance  company, 
in  tbe  manner  prescribed  In  the  policy,  to 
change  the  beneficiary  therein;  and  that  said 
company  failed  and  refused  to  make  such 
change,  whereupon  he  notified  said  company 

*Bebearlng  denied  Februarr  17,  1M4. 
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that  be  repudiated  said  tnuuactloD^  and  de- 
manded bis  said  note. 

We  are  of  opinion  tbat  there  was  no  ei^ 
ror  In  sustaining  the  exception.  Appellant 
has  cited  no  authority  which  sustains  his 
contentlou.  On  the  other  band,  the  rule  is 
well  established  that,  in  the  absence  of  fraud, 
where  the  risk  has  once  attached  under  a 
policy,  a  recovery  of  premiums  paid  cannot 
be  had  because  of  a  breach  of  some  proTl- 
BloQ  of  the  policy.  The  remedy  would  seem 
to  be  an  action  for  ^eciflc  performance  of 
the  contract  May  on  Ins.  SS  567-069;  Ins. 
Co.  V.  Houser,  111  Ind.  2S6.  12  N.  B.  47»; 
Standley  t.  Ins.  Go.,  9S  Ind.  254.  In  tUs  case 
the  risk  attached,  and  the  loss  was  carried 
for  a  certain  period  of  time,  before  any  de- 
mand was  made  for  a  change  of  beneficiary. 
The  premium  represented  by  the  note  was 
therefore  partly  earned,  and  In  such  case  the 
amount  of  the  premium  Is  held  not  to  be 
apportlonable.  Fulton  v.  Ins.  Co.,  7  Ohio, 
S,  pt  2;  Ins.  Co.  T.  Clapp,  11  Pick.  (Mass.) 
50. 

The  third  assignment  complains  of  the 
Judgment  for  attorney's  fees,  because  It  Is 
claimed  that  the  petition  did  not  allege  the 
facts  which  would  make  said  attorney's  fees 
payable.  The  note  provided  that,  "If  the 
note  be  not  paid  at  maturity,  and  If  suit  be 
brought  thereon,  we  agree  to  pay  an  attor- 
ney's fee  of  ten  per  cent,"  etc  The  petition  al- 
lied that  the  note  was  not  paid  at  maturity, 
and  prayed  for  Judgment  for  attorney's  fees. 
It  was  unnecessary  to  all^  that  suit  had 
been  brought  Tlie  court  was  neeessaiily 
aware  of  that  fact 

No  other  assignments  are  presented,  and, 
there  being  no  error,  the  Judgmrat  1>  affirm- 
ed. Affirmed. 


PIERSON  T.  McQLINTOOK. 

(Conrt  of  CItU  Appeals  of  Tnas.  Jan.  2S, 

1904.) 

DEEDS  —  CONSTRUCTION  —  RECORDS  —  NOTICE 
—SUBSEQUENT  PURCHAflER— LIMITATIONS. 

1.  Where  certain  couTeyances  throagh  which 
defoidant  claimed  title  to  a  tract  of  land  de* 
scribed  the  same  as  **th«  unsold  portion"  of  a 
certain  tract  and  the  deeds  attempted  to  speol- 
fy  the  part  sold,  bnt  by  mistake  omitted  a  25- 
acre  tract  coDTeyed  to  plaintiff  by  a  deed  which 
was  not  recorded,  defendant  was  not  diarged 
with  notice  of  the  conveyance  of  such  25-acre 
tract  by  the  reference  to  the  "unsold  portion"  in 
the  preTloas  deeds. 

2.  where  defendant  entered  into  possession  of 
land  nuder  a  deed  purporting  to  conrer  a  por- 
ticm  of  the  tract  previonsly  sold  by  defendant's 
grantor  to  plaintiff  under  a  deed  which  was  not 
recorded,  and  defendant  and  Ills  grantors  fenced 
and  tilled  the  land,  used  the  same  tot  pasturage, 
etc.,  and  paid  taxes  thereoiL  for  more  than  10 
years,  deftndant  acquired  title  by  Undtatlon. 

Bmw  from  Dtotrlct  Court,  Haitla  Oonnty; 
Wm.  H.  WllBon,  Judge. 

Action  by  H.  W.  Pterxm  agalnit  John  Uo- 
Gllntoek.  From  a  jodgment  la  faror  of  de- 
fendant plalntlflE  brings  errw.  Affirmed. 


O.  Ij.  Bradley*  tor  plaintiff  la  error.  Lock 
McDanM,  for  Pendant  In  error. 

OIIiL,  J.  On  November  1,  1901.  plaintiff 
In  error,  H.  W.  Plerson.  brought  this  soft 
to  recover  of  defendant  In  error,  John  Hc- 
Glintock.  25  acres  of  land,  a  part  of  the 
Jacob  Thomas  survey  in  Harris  county,  Tei, 
The  form  of  the  action  was  tresiMM  to  trr 
aOe.  The  defendant*  answered  not  jroilt;'. 
pleaded  limitation  of  Ave  and  ten  years,  and, 
assei-ting  title  In  himself,  prayed  for  af- 
firmative relief.  A  trial  before  the  court 
without  a  iucj  resulted  la  Judgment  toe  de- 
fendant 

The  following  facts  are  disclosed  by  the 
record:  In  1884  Pierson  bought  of  C.  S.  Bene- 
dict and  wife  25  acres  of  land  out  of  the 
northeast  eomer  of  a  tract  of  165Vio  ncrps, 
part  of  the  J.  Thomas  quarter-league  survey, 
and  which  the  Benedicts  Iiad  bougiht  from 
W.  G.  Halsey.  The  25  acres  thus  sold  to 
Plerson  was  deeded  to  him  by  the  Benedicts, 
and  was  described  by  metes  and  bounds. 
This  deed  was  never  placed  of  record  and  Is 
lost  On  November  4,  1893,  the  Benedicts 
executed  another  deed  to  Plerson  In  lieu  of 
the  lost  one,  and  therein  recited  the  former 
conveyance,  and  fully  described  tbe  land  as 
It  Is  described  in  plaintiff's  petition.  This 
deed  was  recorded  November  11, 1893.  When 
the  25-acre  tract  was  purchased,  it  was  In- 
cluded vrittiln  tbe  fence  which  inclosed  the 
entire  Benedict  tract  at  tbat  time,  and  Pler- 
son did  not  take  possession  of  bis  purchase 
or  make  any  change  In  the  fencing.  Pier- 
son  never  took  actual  possession.  On  March 
27,  1890.  Benedict  and  wife  sold  and  convey- 
ed to  A.  C.  Hemdon  and  Edward  Newbooer 
the  land  described  in  the  deed  as  follows: 
"All  that  certain  tract  or  parcel  of  land 
lying  and  being  situated  in  Harris  county, 
Texas,  out  of  tbe  Jacob  Thomas  %  league 
survey  containing  166  acres,  being  tbe  nnsoid 
portion  of  the  laud  sold  us  by  W.  O.  Halaej 
by  deeds  dated  December  20,  1882,  and  No- 
vember 21,  1888,  and  recorded  In  Book  2S 

B,  p.  187,  and  Book  wlilch  deeds  are 

made  a  part  hereof,  conveying  to  us  l65*/i« 
acres,  of  which  we  have  sold  to  Levi  Brown 
two  acres,  which  two  RCtes  bave  been  reeon- 
veyed  to  us.  Armstrong  4  acres.  Boss  £ 
acres.  Finch  8  acres  and  Oebbart  9  acres; 
leaving  a  balance  unstdd  of  one  bandied  and 
flfty-flve  acres,  which  unsold  balance  Is  here- 
in Cfrnveyed."  This  deed  was  filed  tor  record 
Ifarcb  27,  1880.  The  purchase  price  of  13,- 
100  was  paid  by  Hemdon  and  Newboner 
wittiDut  notice  of  tiie  Plerson  deed  or  any 
claim  by  blm  to  sny  part  of  the  land.  Be- 
fore the  purchase  tbey  had  tbe  tract  anr- 
T^ed,  and  a  map  of  th^  pnrdiase  niad& 
This  map  was  adduced  in  evidence:  showed 
the  small  sales  mentioned  la  the  deed  to 
them,  and  that  their  purchase  Indnded  the 
2S  acres  In  controvony.  At  tbe  date  of  the 
purchase  the  land  was  all  fenced,  except 
that  a  smaU  part  on  the  west  was  not  In- 
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eluded  and  tbe  fences  were  not  accurate^ 
on  the  Un^  The  fences  were  also  out  of 
repair.  Herndon  and  Newbouer  Immediate- 
ly took  possesBlon,  bad  the  fences  changed 
BO  as  to  rest  on  the  trne  lines  as  Indicated 
hy  the  surrey,  and  extended  It  on  the  west 
so  as  to  include  the  land  which  the  fence  had 
not  theretofore  Inclosed.  They  pat  down 
an  artesian  well  and  made  two  ponds  near 
the  center  of  the  tract.  Tobe  Collins,  who 
owned  an  adjoining  tract,  was  placed  In 
charge,  and  given  the  use  of  It  in  considera- 
tion of  bis  repairing  the  fences  and  maintain- 
ing them  and  looking  after  the  property. 
He  at  once  to<A  possession,  repaired  the 
fences,  pastured  cattle  on  fbe  land,  cut  bay, 
and  maintained  the  fences  and  this  posses- 
sion until  1894,  when  a  German  was  placed 
Id  possession  as  a  renter.  The  latter  plant- 
ed a  crop  of  rice  in  the  northeast  corner, 
which  Included  the  land  in  controversy. 
From  tbe  entry  of  tbe  German  until  the  Uc- 
Gllntock  purchase  the  land  has  been  occu- 
pied by  tenants  of  Herndon.  On  April  12, 
1898,  Herndon  bought  Newbouer'a  Interest 
by  the  following  descriptions;  "70%  acres 
of  land  being  an  undivided  %  Interest  In  140Mi 
acres  out  of  tbe  Jacob  Thomas  %  league, 
located  about  S  miles  S.  B.  of  Houston,  said 
70^  acres  being  an  undivided  half  Interest 
out  of  155  acres  sold  to  A.  G.  Herndon  and 
Bdward  Newbouer  March  27,  1890,  by  C.  S. 
Benedict  and  wife  less  14%  acres  sold  by 
Herndon  and  Newbouer  to  O.  ^.  Street" 
By  virtue  of  an  execution  issued  on  a  Judg- 
ment against  A,  O.  Herndon  and  John  O. 
Brown,  tbe  sheriff  of  Harris  county  levied 
on  and  sold  to  the  defendant,  John  MCcClln- 
tock,  the  land  described  as  follows  In  the 
deed  executed  by  tbe  sheriff  on  the  6tb  day 
of  May,  1901:  "AH  tbe  right,  title  and  in- 
terest which  the  said  A.  O.  Herndon  or  the 
said  John  G.  Brown,  or  either  of  them,  bad 
on  the  2nd  day  of  April,  1901,  or  at  any  time 
afterwards  In  and  to  the  following  lands, 
oat  of  tbe  Jacob  Thomas  \i  league  survey 
near  EEarrisburg  In  Harris  County  more  par- 
ticularly described  by  metes  and  bounds  as 
follows:  Beg.  at  tbe  N.  cor.  of  tbe  Wan- 
necke  42  acre  tract  wbm  the  same  comers 
on  tbe  right  of  way  of  the  G.  H.  &  8.  A.  B. 
R.  Thence  N.  B9i^  deg.  E.  3236  ft  to  N.  W. 
Cor.  of  a  tract  of  land  out  of  the  same  sur- 
vey owned  by  T.  J.  Collins.  Thence  South 
2  ^  deg.  West  1809  feet  tcx  comer.  Thence 
West  lOlS  feet  tor  comer.  Thence  8.  2)4 
deg.  West  1074  feet  for  comer.  Thence  N. 
70^  deg.  West  302  feet  Thence  N.  5S% 
deg.  West  along  the  N.  B.  line  of  tbe  Wan- 
necke  tract  700  feet  Thence  N.  47  deg. 
West  along  the  N.  B.  line  of  tbe  Wannecke 
tract  1018  feet  to  tbe  place  of  beginning 
containing  78>s/i»o  acres  more  or  less,  the 
same  being  the  unsold  balance  of  156  acres 
of  land  sold  and  conveyed  by  Benedict  and 
wife  to  A.  O.  Herndon  and  Bdward  New- 
bouer by  deed  dated  ManOi  27,  1890,  and  re- 
corded In  ToL  148  of  Harrli  oonnty  deed 


records  on  page  498,**  Tbia  description  in- 
cluded tbe  land  In  controversy.  The  vendees 
In  the  variouB  deeds  in  defendant's  chain  of 
title  were  purchasers  for  value  In  good  faith 
without  notice  of  tbe  unrecwded  deed  of  the 
plaintiff. 

Plaintiff  in  error  contends  that  the  Judg- 
ment should  be  reversed  for  tbe  following 
reasons:  (1)  Because  none  of  the  descriptions 
In  the  deeds  in  defendant's  chain  of  title 
from  the  Benedicts,  the  conunon  source,  down 
to  himself,  contain  descriptions  which  In- 
clude plaintiff's  land,  tbe  use  of  the  opres- 
slon  "unsold  portion"  excluding  the  convey- 
ance of  that  part.  (2)  Limitation  of  Ave 
years  was  not  shown  because  of  Insufficient 
description  in  tbe  respect  mentioned,  and  be- 
cause the  character  of  adverse  possession 
shown  was  insufficient  to  support  the  plea. 
&)  Because  tbe  ten-year  plea  was  not  sus- 
tained by  the  possession  shown  by  the  proof. 

An  Inspection  of  the  descriptions  which 
we  have  taken  the  pains  to  set  out  makes 
It  plain  that  the  first  reason  Is  untenable. 
In  the  deed  from  the  Benedicts  to  Herndon 
and  Newbouer  tbe  portions  claimed  to  have 
been  sold  are  distinctly  designated.  Tbe 
acreage  In  tbe  original  Benedict  purchase 
is  named,  and  the  named  sales  deducted 
leave  practically  the  acreage  undertaken  to 
be  conveyed.  Newbouer's  conveyance  to 
Hemdon  of  an  undivided  Interest  Is  equally 
specific,  and  tbe  sheriff's  deed  to  McCHntock 
Includes  the  25  acres  in  controversy  within 
its  metes  and  bounds.  None  of  these  Instra* 
ments  come  within  the  cases  cited  by  plain- 
tiff, to  the  effect  that  a  deed  conveying  an 
unsold  portion  conveys  no  more,  and  that  a 
purchaser  thereunder  cannot  hold  against 
a  prior  pnrchasKf  thou^  the  deed  be  un- 
recorded. 

The  description  being  sufficient  and  pay- 
ment of  taxes  being  shown  under  duly  record- 
ed deeds,  both  tbe  five  and  ten-year  bar  of 
limitation  are  established  If  possession  la  suf- 
ficient And  we  are  convinced  the  facts  stat- 
ed satisfy  the  requirements  of  the  law  as  to 
adverse  possession.  There  was  immediate 
entry  upon  enclosed  lands— tiie  digging  of 
wells,  making  of  ponds,  cutting  of  hay,  pas- 
turage by  tenants  with  assertion  of  right 
to  tbe  entire  enclosure,  maintenance  of  tbe 
fences,  and  payment  of  taxes  for  more  than 
ten  years,  and  actual  cultivation  of  plaintiff's 
land  as  early  as  1895.  These  facts  clearly 
distinguish  this  case  from  such  cases  as  Fnen- 
tes  V.  McDonald,  86  Tex.  186,  20  S.  W.  48. 
cited  by  plaintiff.  In  that  case  there  was  no 
enclosure,  and  the  adverse  acts  of  possession 
consisted  In  pasturing  sheep  and  goata  In 
charge  of  shepherds.  Tbe  live  atock  of  oth- 
ers also  graced  thereon.  In  Texas  unenclos- 
ed lands  are  treated  as  commons,  and  In  no 
case  has  such  possession  been  deemed  suffi- 
cient to  uphold  tbe  bar  of  limitation. 

We  are  of  opinion  tbe  facts  show  defend- 
ant to  be  a  holder  under  an  Innocent  pur* 
chaae  for  value  withont  notice  of  plaintiff's 
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claim,  and  that  (or  that  reason  tbe  Judgment 
sbould  be  affirmed.  If  we  are  In  error  la  tbU, 
tbe  Judgment  sbould  nevertbeleas  be  affirmed 
oo  the  Issue  of  limitation. 

Plalntlir  In  error  contends  the  deeds  in 
defendant's  chain  of  title  were  adduced  by 
plaintUI  solely  to  show  common  source,  and 
that,  as  defendant  did  not  offer  tbem  at  all, 
they  cannot  avail  him  for  any  purpose. 
I'laintlff  is  mistaken  as  to  the  state  of  tbe 
record.  It  Is  distinctly  stated  that  the  pa* 
pers  were  also  ofEered  by  defendant. 

A.ffinDed> 


MI8S0UBI,  K.  &  T.  RT.  00.  OF  TEXAS  t. 
HAMMER.* 

(Court  Qt  OItU  Appeabi  of  Tuaa.  Jan.  28, 

1804.) 

RAILROADS— PEHSONS  ON  TRACK— CHI  LDRBN— 
— INJURIE&-CARH  REQUIRED-LOOKOUT— AC- 
TIONS—IN  STRUCTIONft-H  ARMLESS  £RROB. 

1.  In  an  action  for  injuries  to  a  minor  child 
while  trespassing  on  a  railroad  track,  an  iu- 
struction  requiriag  the  railroad's  employes  to 
use  ordinary  care  to  discover  infants  who  may 
be  on  or  near  the  track  In  front  of  the  train, 
by  fce^;>iog  a  reasonable  lookout  for  that  pur- 
pose, was  proper. 

2.  Where,  in  an  action  for  Injuries  to  a  child, 
while  trespassing  on  a  railroad  track^  the  rail- 
road ctHnpany  could  not  have  exercised  ordi- 
nary care  to  discover  the  child  on  the  track  ex- 
cept by  keeping  a  lookont,  it  was  not  error  for 
the  court  to  charge  that  the  ratlroa'd's  failure 
to  keef)  such  lookout  was  negligence  per  se. 

3.  Where,  In  an  action  for  injuries  to  a  child 
while  trespassing  on  a  railroad  track,  the  court 
had  chareed  that  the  railroad  was  bound  to  ex- 
ercise ordinary  care  to  discover  children  on  the 
track,  a  farther  instruction  that  the  degree  of 
oare  would  vary  as  the  known  probabilities  of 
danger  varied  along  different  portions  of  tbe 
road  was  not  objectionable  on  the  ground  that 
the  degree  of  care  required  in  a  given  case  did 
not  vary,  though  the  amount  of  diligence  or 
vigilance  might  vary  with  the  varying  proba- 
bifitles  of  danger. 

4.  Where  a  railroad  company  was  bound  to 
keep  a  proper  lookout  for  children  on  the  track, 
and  one  of  the  ground*  of  negligence  alleged  in 
an  action  for  Injuries  to  a  child  of  tender  years 
was  the  company's  failure  to  perform  such  duty, 
8  requested  instruction  excluding  the  issue  of 
the  company's  negligence  in  failing  to  keep  a 
proper  lookout,  and  confining  the  jury's  con- 
sideration to  the  issue  of  discovered  peril,  was 
properly  refused. 

o.  Where,  In  an  action  for  Injuries  to  a  child 
on  a  railroad  track,  the  court  charged  that  if 
the  operatives  of  the  train,  after  discovering 
plaintiff  on  or  near  the  track,  could  have  stop- 
ped the  train,  by  ordinary  care,  before  readiing 
plaintiff,  and  they  failed  to  exercise  snch  care, 
and  were  thereby  guilty  of  negligence,  which 
was  the  proximate  cause  of  plaintiffs  injuiy. 
plaintiff  was  entitled  to  recover,  the  jury  could 
not  have  been  misled  by  an  abstract  instruction 
that  it  was  the  duty  of  the  railway  company's 
flervants  when  they  had  discovered  an  infant  of 
tender  years  on  or  near  the  track  in  front  of 
its  train,  immediately  thereafter  to  resort  to  all 
the  means  at  their  roiumand  to  stop  the  train 
before  reaching  Bucb  iufant. 

6.  Where  an  infant  who  was  injured  on  a 
railway  track  was  of  such  tender  years  that  the 
operatives  of  a  train  were  not  entitled  to  pfe- 
Aume  that  she  would  leave  the  track  before  the 
train  reached  her.  such  operatives  were  bound, 

T  L  Se«  RaUroadi,  vol.  U.  Cent  Dis.  i  IICIL 
"Writ  ol  error  denied  by  Supreme  CourL 


as  soon  as  th^  discovered  aoeh  InAn^  to  stop 
the  train  before  reaching  her.  If  it  could  bt 
done  by  the  exercise  of  the  highest  degree  «( 

care. 

On  Rehearing. 

7.  Whwe,  in  an  action  for  Injurlea  t»  a  ddld 
on  a  railroad  track,  tbe  eoginMr  testified  that 
whilo  on  the  road  he  had  seen  children  playiog 
on  the  ri^ht  of  way,  and  that  plaintifTs  broth- 
ers and  sisters  had  a  toy  railroad  track,  built 
of  wood,  on  the  right  of  way  and  played  there 
sometimes,  and,  though  he  did  not  know  he  bad 
tYet  seen  them  on  the  track,  he  bad  seen  them 
on  the  right  of  way,  and  on  cross-examinstios 
Btnted  that  he  had  seen  children  playing  along 
the  track  on  the  previous  tnp.  and  that  he  knew 
that  the  house  of  plaintiff's  father  was  near 
where  the  injury  occurred,  and  also  the  por- 
tion of  the  crossing,  and  had  seen  (Alktren  play- 
ing there,  such  evldoice  justified  a  finding  that 
he  had  seen  children  playing  on  the  right  of  wa; 
"near  the  crossing.*' 

Appeal  from  District  Court,  ElUa  Oonnty; 
J.  B.  Dlllard,  Judge. 

Action  by  J.  A.  Hammer,  as  next  friend, 
etc.,  against  tbe  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texaa.  From  a  Judg- 
ment in  favcv  of  plalntifl,  defendant  ^pipeali. 
Affirmed. 

T.  S.  Miller  and  G.  C.  Groce,  for  appellant 
Flnley  &  Knight  and  Love,  Qammon  ft  Wlm- 
blsli,  Cor  aroellee. 

RAINBY,  C.  J.  3,  A.  Hammer  brought 
this  suit  as  next  friend  for  the  use  and  ben- 
efit of  his  child,  Mary  Hammer,  against  ap- 
pellant, to  recover  damages  on  account  of 
personal  Injuries  Inflicted  upon  her  through 
the  negligence  of  appellant^s  servants.  The 
company  answered  by  general  denlaL  A  trial 
resulted  in  favor  of  plaintiff. 

The  evidence  shows  that  plaintiff,  with  bis 
family,  lives  on  his  farm,  situated  upon  tbe 
line  of  appellant's  railway;  tbe  residence  be- 
ing 7S  or  100  yards  from  tbe  track,  and  the 
yard  extending  to  the  right  of  way,  and  with- 
in 60  feet  of  the  track.  Tbe  right  of  wny 
was  Inclosed  by  a  wire  fence;  the  first  wire 
being  about  fl  inches  from  the  ground,  tbe 
next  being  10  or  12  Inches,  and  so  on.  Op- 
posite the  bouse  there  was  a  private  cross- 
ing, and  a  path  leading  from  the  yard  gate 
to  said  crossing.  Along  the  right  of  way. 
It  was  grown  up  In  weeds,  thistles,  etc  Be- 
tween the  rails  sonth  there  was  a  smooth 
path  or  walkway.  At  this  point  tiie  trad: 
runs  north  and  south,  and  is  practicaU; 
straight  and  level,  wltbout  6bstructi<m  to 
rlew  for  a  considerable  distance  both  ways. 
On  May  81,  1900,  3.  A.  Hammer  and  wife 
went  to  a  neighboring  town,  Waxahachte: 
leaving  at  borne  their  seven  children,  rang- 
ing in  ages  from  17  years  down  to  about  20 
months.  The  youngest,  Mary,  being  left  In 
charge  of  her  olda  sister  and  brothers,  strsy- 
ed  upon  the  track  to  a  point  75  or  100  yards 
soutb  of  tbe  crossing,  where  she  was  strack 
and  injured  by  an  engine  pulling  freight  can, 
which  was  being  operated  by  appellant^s  serr- 
ants.  Prior  to  this  tbe  engineer  bad  seoi 
the  children  playing  on  tbe  right  of  way  near 
the  croBslnK  ^oA  saw  that  they  had  a  little 
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play  railroad  constructed  there.  There  Is  no 
posltlTe  evidence  as  to  bow  long  the  cbild  bad 
been  upon  the  track  when  struck,  nor  where 
she  first  went  upon  It;  bat  It  Is  sufficient 
to  warrant  the  conclusion  that.  If  the  opera- 
tives had  used  ordinary  care  In  keeping  a 
lookout,  the  child  could  have  been  seen  by 
them  In  ttme  to  have  prevented  tbe  Injury. 
The  evidence  Is  also  sufficient  to  warrant  the 
■mount  of  damages  assessed  by  the  verdict. 

On  the  issue  as  to  the  duty  Imposed  upon 
railroads,  the  court  charged  tbe  jury  as  fol- 
lows: "It  Is  the  duty  ot  the  agents,  serv- 
ants, and  employte  of  a  railroad  company  en- 
gaged in  running  and  operating  its  trains  to 
use  ordinary  care  to  discover  infants  of  ten- 
der years  who  may  be  on  nr  near  the  track 
In  front  of  the  train,  by  keeping  a  reason- 
able lookout  for  that  purpose;  tbe  degree  of 
such  care  being  sndi  as  a  person  of  ordinary 
prudence  would  commonly  exercise  und«  like 
circumstances,  and  varying  as  tbe  known  prob- 
abilities of  danger  may  vary  along  different 
portions  of  tbe  road  on  which  said  train  is 
being  run."  It  is  urged  that  this  charge  is 
erroneous.  In  that  an  affirmative  duty  of  keep- 
ing a  lookout  was  placed  npon  appellant,  to 
prevent  injariag  the  child;  the  contention  be- 
ing that,  tbe  child  being  a  trespasser,  no  duty 
arose  in  relation  to  it  unless  its  danger  was 
known  or  should  have  been  anticipated.  The 
doctrine  that  a  railroad  owes  no  duty  to  one 
wrongfully  on  Its  track,  except  to  refrain 
from  wanton  Injury  to  bim,  has  been  ex- 
pressly repudiated  by  the  Supreme  Court  of 
this  state— not  only  so,  but  it  has  held  that 
it  is  tbe  dnty  of  carriers  to  keep  a  lookout 
for  any  one  who  may  bt:  on  the  track.  Ry, 
V.  gympklns,  M  Tex.  516,  38  Am.  Rep.  632; 
Ry.  V.  Hewitt,  67  Tex.  479.  3  S.  W.  705,  60 
Am.  Rep.  32;  Sy.  v.  Watklns,  88  Tex.  20, 
29  S.  W.  232.  In  tbe  Watklns  Case,  cited, 
the  court  uses  this  language:  "Tbe  true  rule 
Is  that  It  is  the  dnty  of  the  servants  of  the 
railway  company  operating  its  trains  to  use 
reasonable  care  and  caution  to  discover  per- 
sons on  its  track,  and  a  failure  to  use  such 
care  and  caution  is  negligence  on  the  part 
of  such  company,  toe  whidi  it  is  liable  in 
damages  for  an  Injury  resulting  from  such 
negligence,  unless  such  liability  is  defeated 
by  the  contrlhntory  negligence  of  tbe  person 
Injured  or  of  the  person  seeking  to  recover 
for  sncb  injury,  and  the  circumstances  under 
which  tiie  party  went  upon  tbe  track  are 
merely  evidence  upon  the  issue  of  contribu- 
tory negllgeoce.  If  such  circumstances  show 
that  tbe  party  Injured  was  a  wrongdoer  or 
trespasser  at  tbe  time  of  the  injury,  the  is- 
sue at  contributory  negligence  Is,  as  a  general 
rale,  established  as  a  matter  of  law,  but  not 
BO  in  all  cases."  But  It  Is  contended  that  this 
language  was  used  In  a  case  where  tbe  facts 
show  that  the  ncctdeut  happened  at  a  point 
where  tbe  presence  of  a  person  should  bare 
been  anticipated,  and  that  It  should  only  ap- 
ply to  such  a  state  of  fttcts.  We  think,  bow* 
ever,  that  In  Its  use  the  able  -judge  intended 


it  to  have  a  general  application  to  the  opera- 
tion of  trains.  The  proportion  was  tb^e 
made  that,  as  the  injured  party  was  a  tees- 
passer  or  a  mere  licensee,  tbe  railroad  owed 
her  no  duty  to  keep  a  lookout  to  discover 
her,  or  give  her  any  notice  of  the  approach 
of  the  engine.  In  dtscusafng  this  proposition, 
the  court  quoted  from  tbe  Sympkins  and  Hew- 
itt Cases,  supra,  to  the  effect  that  a  lookout 
must  be  kept,  then  announced  the  rale  above 
stated,  and  then  added:  "It  results  from  the 
above  that  It  was  the  duty  of  tbe  railroad 
to  use  ordinary  or  reasonable  care  to  discover 
and  warn  defendant  in  error,  whether  she  be 
considered  a  trespasser  or  a  mere  licensee, 
and  a  failure  to  use  such  care  was  negli- 
gence," etc.  This,  to  our  mind,  shows  that 
the  court  had  in  mind  the  distinction  as  to  the 
duty  owing  a  trespasser,  and  one  not  such, 
and  Indicates  that  the  measure  of  duty  is  or- 
dinary care  to  discover  a  person  on  the  track. 
That  the  railroad  company  must  use  ordi- 
nary care  to  prevent  Injury  to  any  Infant  of 
tender  years  on  the  track,  we  think.  Is  well 
settled.  We  can  conceive  no  way  that  a  dis- 
covery could  be  made,  except  1^  keying  a 
lookout 

It  is  also  urged  that  neither  the  common 
law  nor  statute  Imposes  such  a  duty,  and. 
in  the  absence  of  such  requirement,  it  was 
error  to  so  charge,  but  It  was  a  question  for 
the  jury.  Unless  an  act  is  per  se  negligence, 
it  Is  error  for  the  court  to  so  charge,  but  it 
should  submit  It  to  the  jury  to  determine.  In 
another  paragraph  of  the  charge,  the  court, 
In  applying  tbe  law  to  tbe  facts,  left  It  to  the 
jury  whether  the  employfis  used  ordinary 
care  to  discover  the  infant  on  the  track  "by 
keeping  a  lookont"  There  was  no  other 
way  to  use  ordinary  care  in  this  Instance,  and 
the  law  being,  as  held  by  tbe  foregoing  deci- 
sions, that  it  was  the  duty  to  keep  a  lookout, 
tbe  failure  to  do  so  was  negligence  per  se, 
and  It  was  uot  enor  for  the  court  to  bo  In- 
struct the  jury. 

It  is  further  urged  that  the  court  erred  in 
stating  that  tbe  "degree  of  care"  would  "vary 
as  the  known  probabilities  of  danger  may 
vary  along  different  portions  of  tbe  road," 
etc.;  the  contention  being  that  tbe  "degree 
of  care**  due  in  a  given  case  does  not  vary, 
though  the  amount  of  diligence  or  vigilance 
might  vary  with  varying  probabilities  of  dan- 
ger. We  see  no  error  in  the  charge  In  this 
respect  It  does  not  convey  tbe  idea  that  the 
care  to  be  used  is  other  than  ordinary  care, 
and  the  only  reasonable  construction  of  which 
it  Is  susceptible  Is  that  the  amount  or  quan- 
tum of  diligence  varies  under  different  con- 
ditions. It  is  a  Uttle  difficult  for  the  ordi- 
nary mind  to  dlstingush  the  difference,  if 
any,  between  tbe  expressions  "degree  of 
care"  and  "amount  Of  diligence,"  when  used 
In  this  connection.  While  this  part  of  the 
charge  might  have  been  omitted,  we  are  un- 
able to  see  that  it  was  in  the  least  calculated 
to  injure  appellant.  Aside  from  this,  the 
charge  has  been  approved  In  Ry.  Oo.  ▼.  Phll- 
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Ilpa  CTex.  Glr.  App.)  87  S.  W.  621,  and  B7. 
Co.  T.  Harrln  tTei.  Civ.  App.)  M  S.  W.  «28k 
and  writs  of  error  denied  In  both  cases. 

The  appellant  complains  of  the  action  of 
the  court  in  refusing  to  give  the  following  re- 
quested charge,  viz.:  "Defendant  requests  the 
court  to  instruct  the  jury  that  If  the  evidence 
shows  that  Mary  Hammer  went  apon  its 
track  at  a  time  and  place  when  and  wtiere 
its  employds  in  charge  of  its  train,  in  the 
exercise  of  that  degree  of  care  usually  and 
ordinarily  ex«x:lsed  in  the  oi>eratlon  of  rail- 
way trains  by  persons  of  ordinary  care»  pru- 
dence, and  caatlon,  bad  no  reason  to  antici- 
pate her  presence  on  the  trade,  and  If,  ott- 
er discorery  of  the  presence  of  the  said 
Mary  Hammer  on  or  dangerously  near  Its 
trade,  the  employfis  of  d^endant  In  charge 
of  its  train  jtffomptly  made  use  of  the  appli- 
ances at  hand  to  sti^  said  train,  and  used 
all  effOTts  In  their  power  so  to  do  before 
said  Mary  Hammer  was  struck,  then  the  law 
la  for  the  defendant  and  yon  will  so  find." 
If,  as  contended  by  appdlant,  no  duty  of 
lookont  along  Its  track  was  imposed  upon 
the  railroad  cinnpany,  ezc^  at  crosaii^  or 
where  Its  track  was  commonly  used  by 
pedestrians,  then  this  Instroctlon  should  have 
been  given;  bnt,  as  heretofore  stated,  this 
court  does  not  concur  tn  appellant* a  conten- 
ti<m.  The  requested  charge  exclndes  from 
the  consideration  of  the  Jury  the  Issue  of  neg- 
ligence as  to  the  keeping  of  a  proper  look- 
out, and  confines.  In  effect,  the  Juxy's  con- 
8ld«atlon  to  the  Issne  €f  discovered  peril; 
and  on  the  Issne  of  discovered  peril  the 
comf  B  charge  Is  snbstantlaUy  as  one 
quested.  The  plalntlfC,  amcmg  other  grounds 
of  negligence,  alleged  the  failure  to  keep  a 
proper  lookout,  and  the  court  only  submitted 
tint  ground,  and  that  ct  discovered  peril. 
If  the  duty  to  keep  a  lookout  to  discover  the 
Infant  devi^ved  upon  the  railway  company, 
then  the  question  of  antidpated  danger,  as 
applied  to  crossings  and  places  along  tAe 
track  that  pedestrians  commonly  use,  hsd  no 
application.  It  Is  insisted  that  a  lookont  Is 
not  enjoined,  except  at  such  places,  and  nu- 
merous  cases  are  cited  that  discuss  the 
amount  of  care  to  be  used  where  Injury  Is 
Inflicted  at  tancb  places  by  the  opraatires  ci 
trains;  but  in  none  of  them,  as  we  under^ 
stend  it.  Is  the  doctrine  that  a  duty  to  keep 
a  lookont  to  discover  posoas  along  other 
portions  of  the  track  excluded.  Whenever 
the  conrts  of  this  state  have  been  called  upon 
to  pass  upon  the  question,  where  the  que» 
tion  of  contributory  negllgraioe  was  eliminat- 
ed, they  have  uniformly  held  Out  the  rail- 
way company  was  liable  If  the  operators  of 
the  train  failed  to  use  ordinary  care  to  dis- 
cover the  party  on  the  track,  though  It  was 
at  a  place  whrae  one  would  not  ordinarily 
be  expected.  By.  v.  Sympklns,  M  Tex.  615, 
88  Am.  Bep.  632;  By.  v.  O'Donnell,  68  Tex. 
42:  By.  T.  Vaugh  (Tex.  Or.  App.)  28  S.  W. 
745. 

Another  raror  assigned  Is  that  the  court  did 


not  correctly  charge  t3ie  law  on  dtseovered 
peril.  The  charge  is  as  toUows:  ''It  is  the 
duty  of  the  agents,  servants,  and  ^ploy6t 
of  a  railway  company,  when  tb^  discover 
an  infant  of  tender  years  upon  or  near  its 
track,  in  front  of  Its  train,  Inunedlatdy 
thereafter  to  resort  to  all  the  means  at  their 
command  to  stop  the  engine  and  train  betm 
it  reaches  such  infant"  While  this  cbarge  Is 
not  strictly  correct  in  view  of  the  errldeiiec; 
and  that  portion  of  the  coarfs  charge  where 
the  law  was  applied  to  the  facta,  no  injory 
could  have  resulted  tbwefrom.  The  court, 
in  the  charge  above  quoted,  was  stating  the 
law  abstractly,  but  when  applying  it  to  the 
facts,  charged  that  *if  the  Jury  should  be- 
lieve from  the  evidence  befbre  tbem  that  the 
agents,  servants^  ex  emxdoyta  of  dtf^tdant  in 
charge  of  its  said  train,  after  ttioy  diacover- 
ed  that  plalntUT  was  on  or  near  its  track,  if 
they  did,  could  have  stopped  said  engine  and 
train,  by  the  exercise  of  ordinary  care  and 
effort  by  the  use  of  the  means  at  tlteir  com- 
mand, before  it  reached  plaintiff;  and  thej 
failed  to  exercise  ordlnazy  care  and  effort  to 
stop  said  ei^ine  and  train  beftHre  It  reacbsd 
plaintiff,  by  the  use  of  the  means  at  tiwlr 
command,  and  that  theor  wera  fhexehf  guilty 
of  negligence,  as  the  same  has  been  hereto* 
fore  defined  in  these  instructions,  and  that 
such  negligence  was  the  direct  or  prozimato 
cause  of  plaintiff's  Injury,  if  she  was  injured, 
then  the  Jury  should  find  for  plaintiff,"  etc. 
The  charge  on  this  Issne^  when  taken  in  Its 
entirety,  could  not  have  been  mlsleadii^ 
The  court  tells  the  Jury  Oat  befwe  plahi- 
Off  can  recover,  they  must  believe  that  aft- 
er tin  InAint  was  discovered,  the  <qieratfves 
could  have,  by  the  exercise  of  ordinary  care, 
by  the  use  of  the  means  at  tbetar  handst  stop- 
ped the  train  before  reaching  her.  The  plain- 
tiff  bdng  of  such  tender  years,  no  presnmp- 
tlon  could  arise  that  she  would  Irave  the 
track  before  the  train  would  reach  her,  as 
In  a  ease  of  one  of  mora  mature  years.  80 
the  duty  devolved  upon  the  opmtives,  as 
soon  as  discovered,  to  stop  the  train  before 
reaching  her,  if  It  could  have  been  done  by 
the  exercise  of  the  highest  degree  of  care: 
tiiat  la,  the  operatives  riiould  have  used  every 
reasonable  means  at  hand  to  nr&rt  BtifOnx 
her.  By.  Cb.  T.  Blatula.  79  Tex.  5S3.  15  8. 
W.  678:  By.  Go.  v.  Wallace  (Tex.  App.y 
68  S.  W.  77;  By.  Oo.  ▼.  Bowen.  96  Tex.  SfiS. 
67  8.  W.  408. 

We  are  of  tbB  opinion  that  there  Is  no  re- 
versible errOT  In  the  record,  and  Uw  Judg* 
ment  Is  aflSrmed. 

On  Behearlng. 

(Feb.  IS,  1904.) 

The  appellant  w  motion  for  r^eartng. 
complains  of  our  flndhig  In  reference  to  the 
engineer,  prior  to  the  accident  having  seen 
children  playlnir  on  the  right  of  wny,  "near 
the  crosdng,"  and  that  they  had  a  UtUe  play 
railroad  constructed  time.  The  complaint  ii 
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that  the  evidence  Oom  not  show  tbat  It  was 
near  the  crossing.  The  only  testimony  on 
this  point  Is  that  of  the  locomotive  engineer 
who  was  operating  the  engine  at  that  time. 
While  he  did  not  nse  the  expression  "near 
the  crossing."  his  testimony,  to  be  exact, 
fras:  "During  the  time  he  had  been  on  the 
road,  he  had  seen  children  playing  on  the 
right  of  way.  They  had  a  railroad  track  on 
the  side,  bnllt  of  wood,  and  played  there 
■ometlmes.  Didn't  know  tbat  he  had  eyer 
seen  them  on  the  track,  bnt  had  seen  them  on 
the  right  of  way."  On  cros^examlnatlon  be 
stated:  "He  might  have  8e«i  children  play- 
Ing  along  the  track  on  the  trip  before.  He 
knew  that  Hammer's  house  was  there,  and 
also  the  crossing,  and  that  he  had  seen  chll- 
drm  playing  there."  This  evld^ce  is  given 
to  show  the  hasis  of  our  conclusion,  and 
which,  we  think,  supports  it 
The  motion  for  rehearing  is  overruled. 


SORRELLB  v.  GOLDBEBG  et  al.* 
<Conrt  of  Oivil  Appeals  of  Texas.  Jan.  16, 
1904.) 

PAROL  LKASB-PART  P&RFORMANCK-STATUTB 
OF  FRAUDS-ISSUE  OP  FACT— SVIDBNGB 
—DIRECTING  VERDICT. 

1.  Though,  under  Sayles'  Ann.  Civ.  St.  1887. 
art.  2543,  snbds.  4,  B,  a  parol  leaae  of  real  es- 
tate for  a  long«:  term  than  one  year  la  not  en- 
forceable, the  taking  possession  of  premises  and 
paying  rent  under  a  parol  lease  for  a  longer 
term  than  one  year  Is  ench  performance  as  will 
take  the  lease  out  of  the  statute,  msking  it  en- 
forceable according  to  its  terms. 

2.  Where  there  was  evidence  that  a  parol 
lease  of  premises  was  made  for  a  longer  term 
than  one  year,  and  that  the  tenant  took  and 
held  possession  of  the  premisea  and  paid  rent 
therennder,  thereby  making  the  parol  lease  en- 
forceable, and  also  evidence  that  the  tenant 
was  mer^y  holding  over  under  a  monthly  rental, 
an  Issue  of  fact  was  raised,  and  a  direction  of  a 
verdict  was  error. 

Appeal  from  Hill  County  Court;  L.  C. 
BUI.  Judge. 

Action  by  C.  J.  Sorrells  against  Sam  Gold- 
berg and  others.  From  a  Judgment  for  de- 
fendants, plaiutlft  appeals.  Reversed. 

Spell  &  PhimpB,  for  appellant  A.  P.  Mc- 
Klnnon  and  dark  &  Bollnger,  for  appellees. 

BOOKHOUT.  J.  On  August  24.  i^KIl,  ap- 
pellant, by  appropriate  proceedings,  sued  out 
in  Justice  court  of  Precinct  No.  1,  HIU  coun- 
ty, Tex.,  where  the  rented  premises  In  qnes* 
tlon  were  situated,  a  distress  warrant,  re- 
turnable to  the  county  court  of  Hill  county, 
Tex.,  running  against  appellees,  alleging  In 
bis  affidavit  that  on  June  10,  1901,  he  had 
rented  to  appellee  Sam  Goldberg  the  prem- 
ises in*  question  by  a  verbal  contract  for  a 
term  beginning  June  10,  1901,  and  expiring 
AivnBt  81,  1002,  by  the  terms  of  which  said 
appellee  agreed  to  pay  as  rent  for  the  Rem- 
ises tike  mm  of  900  pear  month,  la  advance^ 

•RshMvfng  denlsa  Vebnury  IS,  IMH. 
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from  the  beginning  of  the  term  to  September 
1,  190X,  and  from  September  1,  1901,  to  Ao- 
gnst  81,  1902,  the  sum  of  f60  per  month  In 
advance  upon  the  Ist  day  of  each  month; 
that  the  contract  under  the  laws  of  this  state 
was  inoperative  for  a  longer  period  than  one 
year  from  the  date  of  the  commencement  of 
the  said  term,  but  was  valid  and  subsisting 
and  enforceable  for  such  period,  that  is  to 
say,  from  June  10,  1001,  to  June  10,  1902; 
that  said  appellee  was  Justly  indebted  to  ap- 
pellant In  the  sum  of  9660,  which  was  not 
yet  dne,  but  would  mature  in  the  sum  of  $80 
per  month,  commencing  on  September  1, 

1901,  and  upon  the  Ist  day  of  each  month  for 
eight  consecutive  months  thereafter,  and  920, 
being  the  rent  from  June  1,  1002,  to  June  10, 

1902,  being  due  June  1,  1902,  in  accordance 
with  the  terms  of  the  contract,  the  rent  due 
to  September  1,  1901,  having  been  paid;  that 
said  appellee  was  about  to  remove  from  the 
premises,  which  were  situated  In  said  pre- 
cinct aforesaid,  and  was  about  to  remove  his 
property  therefrom,  whldi  proi>erty  was  in 
the  possession  of  the  co-appellee,  S,  Fein- 
berg.  Under  the  distress  warrant  certain 
property  was  seized,  which  was  duly  re- 
plevied by  appellees.  On  September  25, 
1901,  appellant  filed  his  amended  petition, 
alleging  his  cause  of  action  as  theretofore, 
and  praying  Judgment  upon  the  replevy 
bond,  alleging  his  landlord's  lien  upon  the 
property  seized  under  tte  writ  and  covered 
by  the  replevy  bond.  To  this  appellees  filed 
their  oil^al  answer,  presenting:  (1)  Gen- 
eral demurrer.  (2)  General  denial.  (3)  That 
at  the  time  the  alleged  contract  was  made 
appellee  Goldberg  was  In  possession  of  the 
premises,  and  that  the  contract  was  inoper- 
ative under  the  statute  of  frauds,  because 
not  to  be  performed  within  one  year;  that 
on  August  25,  1901,  appellee  Felnberg  pur> 
chased  tiie  goods  in  question,  upon  which  the 
levy  was  made,  at  that  time  situated  In  said 
building;  that  at  that  time  Goldberg  owed 
the  rent  for  July  and  August,  1901,  which 
he  paid,  and  delivered  the  keys  of  the  build- 
ing to  the  agent  of  appellant,  J.  J.  Yerby, 
who  had  since  retained  them;  and  wherefore 
appellant  was  estopped  to  claim  the  enforce- 
ment of  the  contract.  They  denied  the  cre- 
ation of  the  contract  asserted  by  appellant, 
and  contended  tbat  the  rental  of  the  prem- 
ises by  Goldberg  was  by  the  mouth,  and 
that  at  the  time  of  the  removal  of  the  goods 
all  the  rents  had  been  paid;  that  Goldberg 
had  expressly  refused  to  make  such  a  con- 
tract as  alleged  by  appellant  when  requested 
to  do  so  by  appellant's  said  agent  In  repli- 
cation to  such  answer,  on  February  7,  1903, 
appellant  filed  his  supplemental  petition, 
pleading:  (1)  General  demurrer.  (2)  Gen- 
eral denial.  (3>  That,  If  the  contract  In  ques- 
tion  was  within  the  statnte  of  frauds,  under 
and  by  virtue  <tf  It  said  Goldberg  had  en< 
tared  Into  the  possession  of  the  premises, 
and  had  contiuued  therein  until  the  time  by 
appellant  alleged  in  bis  petition,  and  had 
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paid  tbe  reat  therefor  to  September  1,  1901; 
that  appellant  had  put  him  In  possession  of 
the  ivemlBes  under  said  contract,  and  was 
willing  that  he  should  continue  to  occupy 
same  under  tbe  contract,  and  the  hulldlug 
had  at  all  times  during  tbe  term  been  sub- 
ject to  his  occupancy  according  to  the  term 
of  the  contract,  and  If  Ooldherg  bad  falk-d 
to  occupy  same  It  was  due  to  his  own  fault, 
and  bis  abandonment  of  the  premises  was 
voluntary;  that.  If  tbe  contract  was  within 
the  statute  of  frauds,  it  was  taken  out  of 
tbe  statute  by  reusou  of  such  facts,  and  It 
became  a  contract  for  the  tenancy  of  said 
premises  for  the  term  of  one  year  from  the 
commencement  of  the  said  term,  and  en- 
forceable as  such;  that,  If  the  rent  for  the 
entire  term  of  the  contract  was  collectible, 
appellant  elected  to  waive  and  abandon  his 
right  to  that  portion  maturing  after  June  10, 
1902,  and  sued  only  for  the  balance  of  the 
rent  due  under  the  contract  for  tbe  one  year 
beginning  June  10, 1001,  and  ending  June  10, 
1002.  Trial  before  a  jury  was  had  on  Feb- 
ruary 7,  1003,  and  at  the  conclusion  of  the 
testimony  the  court,  at  tbe  request  of  appel- 
lees, peremptorily  directed  a  finding  for  ap- 
pellees.  PlalntieC  appealed. 

By  the  terms  of  tbe  statute  of  frauds  a 
parol  contract  for  the  lease  of  real  estate  for 
a  longer  time  than  one  year  is  not  eoforce- 
able.  Sayles*  Ann.  Civ.  St  1897,  art.  2rAS. 
Bubds.  4,  5.  It  is  contended  that  tbe  effect 
of  a  parol  lease  for  a  longer  period  than  one 
year  is  to  create  an  estate  for  tbe  statutory 
period  for  which  a  parol  lease  is  good.  And 
where  such  contract  is  made  between  par- 
ties, and  possession  of  tbe  premises  had  and 
rent  paid  thereunder,  tbe  contract  is  en- 
forceable to  tbe  exttjnt  of  one  year  from 
tbe  commencement  of  the  term.  This  con- 
tention is  supported  by  the  holdings  In  some 
Jurisdictions;  but  the  decisions  soom  to  be 
based  upon  statutes  of  those  states  giving 
to  such  parol  lease  the  force  nncl  effect  of 
estates  at  wUI.  Washburn  on  Real  Prop- 
erty, I  823;  Taylor  on  Landlord  &  Tenant,  I 
28.  We  have  no  such  statute  in  this  state. 
So  long  as  tbe  contract  remains  executory, 
it  is  not  enforceable.  But,  if  there  has  been 
a  substantial  part  performance  of  the  con- 
tract, the  rule  Is  different.  .Where,  by  virtue 
of  a  parol  lease  for  a  period  longer  than  one 
year,  the  landlord  places  the  tenant  in  pos- 
session of  tbe  premises,  and  receives  from 
blm  one  or  more  Installments  of  rent  In  ac- 
cordance with  tbe  terms  of  the  lease,  this 
oonstltutes  such  part  performance  as  will 
take  tbe  contract  out  of  the  statute  of  frauds, 
and  the  same  may  be  enforced  in  accordance 
with  iis  terms.  Randall  v,  Thompson  Bros., 
1  White  &  W.  Civ.  Cas.  Ct.  App.  S  1101;  An- 
derson V.  Anderson  (Tex.  Civ.  App.)  36  8. 
W.  817;  Earle  of  Aylesford  Case,  2  Str.  783; 
Grant  v,  Ramsey,  7  Ohio  St.  158;  Jones  v. 
reierman,  3  Serg.  &  R.  543,  8  Am.  Dec.  672. 
Our  statute  places  contracts  for  the  sale  of 
real  estate  or  the  lease  thereof  for  a  longer 


term  tban  one  year  upon  tbe  same  footing. 
It  Is  uniformly  held  that  parol  contracts  far 
the  sale  of  land,  if  the  purchase  money  has 
been  paid  and  the  vendee  has  taken  pos:>es- 
slon  and  made  valuable  improvements  with 
the  knowledge  of  the  vendor,  are  taken  out 
of  the  statute.  The  question  whether  part 
performance  of  a  parol  lease  of  real  estate 
tor  a  longer  term  than  one  year  would  take 
the  contract  out  of  the  statute  of  frauds  was 
not  passed  upon  In  Bateman  v.  ^addax,  S£ 
Tex.  MO.  26  6.  W.  61.  It  is  expressly  so 
stated  by  Judge  Brown  at  the  conclusion  of 
bis  opinion  In  that  case.  86  Tex.  26  S. 
W.  M. 

The  plaintiff  Introduced  evidence  whi.:; 
would  have  Justified  the  Jury  In  flnding  that 
the  parol  lease  set  out  in  the  petition  was 
made,  and  that  Goldberg  took  and  held  pos- 
session of  the  premises  and  paid  rent  there- 
under. It  was  shown  that  prior  to  June  10, 
1901,  Goldberg  bad  been  renting  the  build- 
ing by  tbe  month,  paying  a  monthly  renial 
of  fSO.  There  was  testimony  from  which  the 
Jury  could  have  found  tli:it  no  p-ir  '1 
was  in  fact  made,  and  thnt  the  poesesslou 
of  Goldberg  after  June  10,  190t.  was  a  hold- 
ing over  under  such  monthly  renting.  This 
raised  an  Issue  of  fact  between  Uie  parties 
whether  the  parol  lease  was  made,  and 
whether  the  possession  and  payment  ot  rent 
was  by  vI^t^le  of  the  terms  thereof  or  nnder 
the  former  monthly  holding.  These  issues 
should  have  been  passed  upon  by  the  Jury. 

It  follows  that  in  Instructing  a  verdict  for 
defendant  there  was  error,  which  rcqnlres 
that  the  Judgment  of  tbe  trial  court  shonM 
be  reversed,  and  the  cause  remanded 


HOUSTON  ft  T.  a  B.  CX>.  r.  TURNER. 

<Court  of  Civil  Appeals  of  Texas.   Jan.  90, 

1904.) 

HASTBR  AND  SERVANT— RAILROADS— INJURIES 
TO  SERVANT— TRIAL— EVIDENCE— REBUTTAL 
—INSTRUCTIONS  —  REFUSAL  —  BXQUBSTS  TO 
OHABGE-BXAHINATION— DAHAGBI. 

1.  Where  defendant  handed  requests  to  chsrgs 
to  the  court,  and  after  they  had  been  refused 
the  judge  asked  plaiotlff's  attorney  If  he  desired 
to  read  the  same,  which  was  objected  to  by  d«- 
foiidant.  who  withdrew  the  requests  from  plaio- 
tiif's  attorney  and  haoded  them  to  the  jadge, 
■who  returned  them  to  the  clerk  with.  Instme- 
tious  to  file  them,  on  their  being  filed  th^  be- 
came court  papers  subject  to  plaintiff*!  inspec- 
tion. 

2.  Where  plaintiff  made  no  request  to  be  per- 
mitted to  examine  defendant's  requests  to 
charge  after  they  had  been  refused  ana  filed  by 
the  court,  he  could  not  contend  on  appeal  that 
such  requests  should  be  considered  as  abandon- 
ed by  reason  of  defendant's  refusal  to  permit 
plnintilY  to  read  them  before  the^  had  been  filed. 
.  3.  Where,  in  an  action  for  InjurieB  to  a  serv- 
ant of  a  railroad  company  by  being  stmck  by 
a  car  on  a  switch  track,  one  of  the  acts  of  neg- 
ligence alleged  was  the  violatton  of  a  mnnidpal 
ordinance  restricting  the  qwed  ef  can  to  ^ 
milt's  an  hour,  and  evidence  was  fntrodnced  on 
siioh  gnestion,  defendant  was  entitled  to  hare 
surh  issue  rabmitted  to  the  Stay  bf  a  prop« 
charge. 
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4.  Wbere,  in  an  action  for  injuries  to  a  serr- 
ant,  the  conrt  failed  to  charge  on  au  issae  aa 
to  defendant's  alleged  Tiolation  of  a  speed  ordi- 
nance, a  reqnested  instraction  that,  It  the  more- 
meut  of  the  cars  was  at  a  speed  not  greater 
than  tiiat  allowed  hy  the  oraiiiance,  plaintlfF 
i-onld  not  recover  on  the  alleged  ground  of  neg- 
lieraee  that  th«  speed  of  the  cars  was  nnlawfiu, 
was  soffident  to  call  the  court's  attmtiOD  to 
Kuch  Issue. 

5.  In  an  action  for  the  alleged  wrongful  death 
of  plaintiff's  hnshand,  an  instruction  that  the 
measure  of  damages  would  be  th«  pecuniary 
compensation  for  plaintiff's  loss  of  her  husband, 
which  would  be  such  an  amount  of  money,  es- 
timated as  received  at  the  present  time,  aa  plain- 
tiff would  reasonably  and  probably  have  receiv- 
ed from  his  earnings  and  accnmulationa  had  he 
not  beeii  killed,  was  erroneous  aa  assuming 
that  compensation  for  the  pecauiary  injury  most 
nei^'Cf  warily  consist  of  a  snm  of  money  equal  to 
the  amount  plaintiff  might  probably  have  re- 
ceived from  her  husband's  earnings  and  accnma- 
lations  had  be  not  been  killed. 

6.  In  an  action  for  the  death  of  a  servant,  an 
tautructioD  that  If  he  was  gailtj  of  eontribntonr 
negligence  plaintiff  oonld  not  recover,  though 
■Doi  negUgencs  was  not  the  proximate  cause  of 
his  iidury,  was  properly  refused, 

7.  Where,  in  an  action  for  the  death  of  plain- 
tiff's husband  hy  being  struck  bj  a  car  on  a 
railroad  switdi  track,  witnesses  testified  for  de- 
fendant that  just  before  he  died  deceased  stated 
how  he  got  hurt,  and  that  defendant  was  not 
to  blame,  but  that  he  was  killed  by  his  own 
fanlt,  plaintiff  was  entitled  to  Introduce  evi- 
dence in  rebuttal  that  deceased  did  not  make 
such  statement,  but,  on  the  contrary,  stated  that 
he  had  a  "foul  deal"  and  was  not  to  blame. 

Appeal  from  District  Conrt,  EIUs  County; 
3.  S.  DUIard.  Judge. 

Action  hj  Mollie  Turner  against  the  Hous- 
ton &  Texas  Ceotral  Ballroad  Company. 
From  a  Judgment  In  favor  of  plalntUi;  de- 
fendant appeals.  Reversed. 

Baker,  Botta,  Baker  &  Lorett  and  Frost 
A  Neblett,  for  appellant  Templeton  &  Hard- 
tng  and  Lancaster  &  Beall,  for  appellee. 

TALBOT,  J.  William  Turner  was  struck 
and  killed  by  the  cars  of  the  Houston  & 
Texas  Central  Railroad  Company  on  Novem- 
ber 20.  1901.  He  was  a  section  foreman  of 
appellant,  and  In  charge  of  a  gang  of  men  at 
work  In  Its  switchyard  In  the  city  of  Wax- 
abachle.  There  were  three  parallel  tracks  In 
the  yard  a  short  distance  apart,  running 
cast  and  west.  The  north  track  was  known 
as  the  passing  track,  the  middle  as  the  main 
track,  and  the  south  track  aa  the  elevator 
track.  The  sectlonmen  under  the  control  of 
the  deceased,  William  Turner,  were  engaged 
at  the  time  of  the  accident  In  putting  In 
-what  Is  called  a  "cut-off  track,"  between  the 
main  track  and  the  passing  track,  on  the 
north  side  of  the  main  track.  The  yard 
crew  were  oigaged  In  switching  nod  trans- 
ferring cars  from  one  track  to  another. 
While  this  switching  of  cars  waa  belnp  done, 
the  (leoensed,  Turner,  went  upon  the  elevator 
triu-k.  some  20  or  30  feet  from  where  his 
men  were  at  work,  at  or  near  the  east  end 
of  a  flat  car  which  was  stnndlng  on  that 
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track.  Willie  In  tUa  posltUm  tba  switch 
crew  "shoved"  or  "kicked"  back  from  the 
west  onto  the  elevator  track  some  box  cars, 
which,  by  the  Impetus  given  them  by  the  en- 
gine, rolled  back  eastward,  struck  the  flat 
car,  causing  it  to  move  suddenly  forward 
against  Turner,  knocking  him  down  and  run- 
ning over  blm.  Inflicting  Injuries  upon  him 
from  the  effects  of  which  he  died  in  a  few 
hours.  He  left,  surviving  him,  MoUle  Toi^ 
ner,  his  wife,  who  brought  this  suit  to  recov- 
er damages  alleged  to  hare  been  auatained  by 
tier  on  account  of  her  husband's  death.  The 
defendant  answered  by  general  demurrer  and 
general  doilal;  pleaded  contributory  negli- 
gence, and  assumption  of  risk  on  the  part 
of  the  deceased.  There  was  a  trial  by  Jury, 
and  a  verdict  and  Judgment  in  favor  of  ap- 
pellee for  the  snm  of  f 10.000: 

Appellee  objects  to  the  consideration  by 
tills  court  of  appellant's  assignments  of  er- 
ror 13  to  25,  Inclusive,  which  relate  to  and 
are  based  upon  special  chaises  requested  by 
appellant  and  refused  by  the  conrt  The  con- 
tention Is  that  such  special  charges  were 
withdrawn  and  abandoned  by  appellant  in 
the  court  below.  It  appears  from  the  record 
that,  on  the  evening  preceding  the  morning 
that  the  oonrf  s  charge  to  the  Jiuy  was  read, 
at  the  request  of  appellants  attorney  the 
tilal  Judge  handed  said  charge  to  said  at- 
torney for  in^>eGtlon.  That  said  attorney 
read  same,  and  presented  to  the  Judge  a 
number  of  special  cluirges  prepared  by  blm, 
and  reqnested  that  said  qiedal  charges  be 
given  In  charge  to  the  Jury,  In  addition  to 
the  court's  main  charge.  The  Judge,  after 
an  examination  of  said  charges,  marked  each 
of  them  "Refused,"  and,  before  reading  his 
main  charge  to  the  Jury,  asked  one  of  ap- 
jtellee'B  attorneys  If  he  d^red  to  read  or 
see  Mid  special  diarges,  to  which  he  replied 
in  the  affinnatlve.  The  Judge  then  remarked 
that  the  special  charges  were  in  his  private 
office  and  the  attorney  for  appellee  got  tbem, 
and,  In  the  presence  of  Qm  court  and  counsel 
for  appellant,  was  in  the  act  of  reading  them 
Whereupon  counsel  for  appellant  objected  to 
attorney  for  appellee  reading  said  charges, 
and  took  them  from  him,  stating  that  they 
were  his  property  and  not  court  papers,  and 
that  he  would  flle  them  when  it  suited  him. 
Attorney  for  appellant  then  handed  said  char- 
ges to  the  Judge  presiding,  who  In  turn  hand- 
ed them  to  the  clerk,  with  Instructions  to 
flle  them.  Counsel  for  appellee  protested 
against  this  action,  and  claimed  the  right  and 
privilege  to  examine  said  special  charges, 
and  stated  that  after  an  examination  of  the 
same  they  would  probably  agree  to  liie  giv- 
ing of  tbem  In  charge  to  the  Jury;  and,  not 
being  allowed  to  read  said  charges,  excepted 
to  the  proceedings  on  the  ground  that  if  said 
charges  were  reqnested  to  be  given  by  the 
court  then  they  were  court  papers,  and.  If 
they  were  not  court  papers,  then  such  spe- 
cial charges  could  not  be  considered  as  hav- 
ing berai  requested.  Tlie  Judge  then  read  bis 
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raaln  cbarge  to  the  Jniy.  and  tbey  letlred. 
About  the  Ume  tbe  court  concluded  reading 
blB  chaise  to  the  Jury  the  clerk  finlBbed  U- 
ing  the  qteclal  cha^m  and  the  attorney 
for  appellant  totdc  than  from  Ibe  clerk  and 
kept  them  during  the  deliberation  of  the 
jvay,  and  did  iu>t  again  ask  that  tbey  be 
given  In  charge  to  the  Jury.  When  these 
special  cbargea  were  dellrered  to  the  Judge 
It  became  his  duty  to  give  snch  of  them  as 
In  bis  judgment  contained  correct  proposi- 
tions of  law  applicable  to  the  tacts  of  the 
case,  not  covered  by  the  main  charge  «nd  to 
r^se  such  as  did  not  embody  such  pK»po- 
sltlons.  Wbether  given  or  refused,  the  duty 
devolved  iqion  the  Judge  to  Indorse  his  ac- 
tion thereon,  and  to  direct  the  clerk  of  the 
court  to  mark  them  "Sited"  and  place  tbem 
among  the  papers  of  the  case.  Wben  so  de- 
livered to  the  Judge  and  by  him  ordered  filed, 
tbey  became  court  papers,  and  as  such  a  part 
of  the  record  la  the  cause  as  other  papers 
died  therein.  Tbey  were  then  subject  to 
the  control  of  the  court,  and  could  not  be 
withdrawn  without  the  consent  of  tbe  par^ 
ties  and  permission  of  tbe  court  A  voy 
cogent  reason  may  be  found  for  the  rule 
in  tbe  fact  that,  whenever  the  trial  Judge 
bas  been  misled  and  Induced  to  give  an  erro- 
neous instruction  to  the  Jury  by  reason  of  a 
special  charge  requested  to  the  same  effect, 
tbe  appellate  courts  have  treated  such  error 
as  baring  been  invited,  and  have  uniformly 
held  that  the  party  responsible  therefor 
would  not  be  heard  to  complain.  Further- 
more, we  are  of  the  opinion  that  the  prac- 
tice of  submitting  special  charges  asked  to 
opposing  counsel,  in  order  that  the  trial 
Judge  may  have  the  ben^t  of  their  respect- 
ive yiewp  to  assist  him  in  a  correct  presenta- 
tion of  the  law  to  the  Jury  upon  every  Issue 
In  the  case,  is  to  be  commended.  The  ob- 
ject and  purpose  of  securing  a  fair  trial  free 
from  errors  should  be  kept  steadily  In  view 
by  the  court  and  counsel  engaged  in  the  trial 
of  any  cause,  and  tbe  most  effective  methods 
for  the  accomplishment  of  that  end  should  be 
pursued.  In  the  case  at  bar  tbe  bill  of  ex- 
ception shows  that  appellee's  counsel  claim- 
ed the  right  to  examine  tbe  special  charges 
asked,  and  that  counsel  for  appellant  Insist- 
ed that  they  were  not  court  papers,  and  that 
appellee's  counsel  could  not  see  nor  read 
them  until  after  they  were  filed  by  the  clerk. 
It  does  not  appear  that  after  the  court  di- 
rected tbe  clerk  to  file  tbe  charges,  and  appel- 
lant's counsel  had  withdrawn  them  from  the 
custody  of  tbe  cleik,  any  request  was  made 
of  appellant's  coxmsel  for  them,  or  of  the 
court  to  require  counsel  for  appellant  to  de- 
hv&  said  charges  to  appellee's  attorneys  for 
examination  as  court  papers.  If,  after  such 
filing,  request  had  been  made  for  said  charges 
nnd  refused,  and  the  court  been  requested  to 
require  the  delivery  of  them,  the  presumption 
will  be  Indulged  that  the  court.  In  a  proper 
exercise  of  its  authority,  would  have  com-  I 
plied  with  such  request.  And  in  view  of  the  I 


absence  of  snch  request,  and  the  ftflure  to 
call  Into  requisition  the  aid  of  tbe  court;  we 
do  not  feel  authorised  to  bold  mm  a  matte 
of  law  that  said  qiedal  chargaa  bad  been 
abandoned,  and  refuse  to  consider  them. 

It  Is  Insisted,  nnder  ai^Ilant*s  flrat  as- 
signment of  oror,  that  tbe  Issue  of  aswnmed 
risk  on  the  part  of  deceased,  WUllam  Tomer, 
was  raised  by  the  evidence^  and  fbat  the 
court  erred  In  falling  to  submit  that  issue 
to  the  Jury,  In  view  of  tbe  eunestnen  with 
which  the  proposition  has  been  ntsed,  we 
have  very  carefully  considered  tbe  ocmten- 
tlon,  but  with  tiM  conclusion  reached  that  it 
should  not  be  sustained.  It  Is  Boflicdent  to 
say  that,  after  a  careful  review  of  tlie  evi- 
dence contained  in  the  record,  we  are  of  the 
<^lnlon  that  the  real  issue  Involved  is  one  of 
contributory  negligence  on  tbe  part  of  de- 
ceased, and  that  the  court  correctly  declined 
to  submit  the  question  of  assumed  risk. 

Appellant  complains  of  the  action  of  tbe 
court  in  refusing  to  give  in  charge  to  the  jury 
its  q>eclal  charge  Mo.  8,  which  reads  as  fol- 
lows: "Tou  are  Instructed  that  If  from  the 
evidence  you  find  that  the  movements  of  tbe 
cars  In  making  the  switch  of  the  cars  -was 
at  a  speed  of  not  more  than  five  or  six  miles 
an  hour,  then  no  recovery  can  be  had  by 
plaintiff  on  the  alleged  ground  of  negligence 
that  the  speed  of  the  movement  of  the  can 
was  unlawful."  One  of  the  specific  acts  of 
negligence  alleged  in  plaintiff's  petition  was 
in  efTect  that.  In  violation  of  a  manldpal 
ordinance  of  the  cl^  of  Waxahactafe,  Uie 
cars  which  were  b^ng  switched  and  which 
caused  William  Turner's  death  were  moving 
at  a  rate  of  speed  in  excess  of  six  miles  per 
hour.  Evidence  was  Introduced  upon  this 
question,  but  the  court  did  not  charge  upon 
the  Issue  raised.  It  is  conceded  by  connsei 
for  appellee  in  their  brief  that  tbe  eTldence 
not  only  raised  the  Issue  of  negligence  In 
running  the  cars  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  but  contends  that 
the  same  was  amply  sufflclent  to  have  au- 
thorized a  finding  In  favor  of  appellee  upon 
that  Issue.  In  view  of  these  allegations,  and 
the  evident  prominence  given  the  Isaoe  in  the 
progress  of  the  trial.  It  Is  believed  tbe  appel- 
lant was  entitled  to  a  proper  charge  upon 
that  phase  of  the  case.  If  the  ^E>eclal  charge 
requested  was  not  strictly  correct,  standing 
alone,  because  of  the  allegations  and  proba- 
ble Issue  that  appellant's  employes  were 
guilty  of  negligence  in  i>ermlttlng  said  cars 
to  run  down  said  track  at  a  high  rate  of 
speed,  though  less  than  six  miles  an  hour, 
yet  it  was  sufficient  to  call  the  court's  atten- 
tion to  the  omission  in  the  main  charge,  and 
suggest  the  giving  of  a  suitable  instruction 
thereon,  at  the  same  time  carefully  guarding 
other  Issues  In  the  case. 

Upon  the  measure  of  damages,  the  court 
charged  the  Jury  as  follows:  "You  are  fm^ 
ther  instructed  that,  If  you  find  for  the  plain- 
tiff under  tbe  fon^oing  instructions,  the 
measure  of  damages  would  be  pecuniary  oom- 


Digitized  by 


Tex.) 


,    HOUSTON  &  T.  C. 


B.  Ca  T.  TUBNMU 


715 


ij-  ^  pensatlon  for  the  loss  of  her  husband;  that 
Is,  such  amount  of  money,  estimated  as  re- 
1      celTed  at  the  present  time,  as  she  might  rea- 
^T'sonably  and  probably  hare  received  from  his 
earnlngB  and  accumulations  bad  he  not  been 
.  .  killed."   This  charge  is  asdgned  as  error, 
,^  '  and  the  assignment  must  be  siutained.   It  is 
pecollarly  worded,  of  doubtful  construction, 
. '"^  and,  under  the  most  favorable  amsideratlon, 
does  not  conform  to  the  role  announced  by 
•  our  Suiveme  Court   In  the  case  of  Railway 
^      Co.  T.  Morrison,  93  Tex.  529,  66  S.  W.  746, 
[  ^  it  Is  said:  The  "ctiarge  given  required  the 
' '-  Jury  only  to  And  Qie  amount  of  the  pecuniary 
'  aid  which  the  plaintiffs  would  have  received 
from  their  son  if  he  had  not  been  killed,  and 
'•^^^    assumed  that  such  amount  was  fixed  by  law 
as  the  measure  of  damages.   This  took  from 
-  '  ■   tbe  Jury  the  right  to  consider  the  question 
wheQi^  or  not  a  less  sum  paid  now  would 
:.■  compensate  the  plaintiff  s  for  their  loss  of  the 
aid  which  theh:  son  would  have  rendoed,  as 
tz-   he  would  probably  have  rendered  it,  during 
r.    ttie  whole  of  thehr  lives.   ♦   •   •  Whether 
r-     or  not  a  less  sum  than  that  to  which  the 
z-.     son's  whole  contributions  would  have  amount- 
ed wonld  C(Hnpen8ate  plaintiffs  for  tbe  loss 
- ::    of  SQcb  contributions,  as  he  would  have  made 
:.-     them,  was  a  questtm  whiidi  should  not  have 
r      been  taken  from  the  juzr  hy  a  charge  which 
r-     assumed  that  the  compoisatlcHi  must  neces- 
sarily consist  of  a  sum  equal  in  amount  to 
■■,     that  of  such  contributions."   In  the  more  re- 
cent case  of  Merchants'  &  Planters'  Oil  Co. 
T.  Bums,  7  Tex.  Ct  Rep.  566,  74  8.  W.  768, 
r     the  substance  of  a  special  charge  asked  and 
refused  was  as  follows:   "She  can  only  re- 
cover such  sum  as  would  represent  the  pres- 
ent worth  of  the  probable  amount  which 
Bums  would  have  contributed  to  her  support 
bad  he  lived."   This  charge  was  held  to  be 
erroneous,  and  in  discussing  It  Judge  Brown 
'      remarks:   'The  eftect  of  this  charge  would 
be  to  prescribe  a  mathematical  rule  by  which 
to  ascortain  what  a  given  sum  would  be 
wwtb  at  the  time  of  the  trial  While  the 
Jury  may  not  arbitrarily  assess  such  sum  as 
to  tliem  may  seem  proportionate  to  the  In- 
Jury  vritbout  reference  to  the  facts  and  cir- 
cumstances of  the  case,  yet  the  law  does 
confide  to  them  considerable  discretion,  and 
the  court  should  not  undertake  to  lay  down 
a  fixed  rale  by  which  they  must  be  governed 
in  ascertaining  that  sum  which,  now  paid, 
would  be  compensation  for  the  pecuniary  In- 
jury sustained.    •    •    •    The  trial  court 
should  inform  the  Jury  that  the  effect  of  the 
law  Is  to  give  compmsatirai  tar  tiie  pecuniary 
loss,  but  the  Juiy  must  be  permitted  to  de- 
cide, imder  all  tbe  drcumstancea  of  each  case, 
whether  a  sum  less  than  the  aggregate  amount 
which  the  deceased  would  probably  have  con- 
tributed to  the  Injured  party.  If  he  had  lived, 
would  compensate  for  the  pecuniary  injury 
BUstBined."    See,  also,  San  Antonio  Traction 
Co.  T,  White,  94  Tex.  468,  61  S.  W.  706;  Ry. 
Co.  T.  Worthy,  87  Tex.  459,  29  S.  W.  376. 
Olving  tta»  diarge  under  consideration  In  the 


present  case  the  most  favorable  eonstructtsa 
of  which  its  language  Is  susceptible,  for  the 
purptrae  of  upholding  it,  stUl,  wbm  tested  by 
the  rule  announced  in  tbe  cases  mentioned, 
it  Is  clearly  incorrect,  and  requires  a  reversal 
of  the  case.  It  unquestionably  assumes  that 
compensation  for  the  pecuniary  Injury  sus- 
tained by  appellee  in  the  loss  of  her  husband 
must  necessarily  consist  of  a  sum  of  money 
equal  to  such  an  amount  as  she  might  prob- 
ably have  rec^ved  from  his  earnings  and  ac- 
cumulations from  time  to  time  throughout  his 
life,  had  he  not  been  killed,  and  deprived 
them  of  the  right  to  omalder  whetiier  oc  not 
a  less  sum  paid  now  would  have  compen- 
sated her  for  the  loss  sustained. 

The  basis  of  appellant's  eighteenth  astign- 
ment  of  error  is  the  refusal  of  the  court  to 
give  in  charge  to  the  Jury  the  following  spe- 
cial instruction:  "You  are  instructed  that  if 
William  Turner  voluntarily  went  behind  the 
flat  car  on  the  elevator  track,  and  that  such 
position  taken  by  him  was  by  bim  known  to 
be  one  of  tnobable  danger,  and  that  such  act 
on  his  part  was  an  act  which  an  Mdinarily 
prudent  person,  having  regard  for  his  own 
protection  and  personal  safety,  would  not  have 
done,  and  that  he  thereby  contributed  to  his 
own  injury,  then,  though  you  may  believe 
the  defendant's  employes  were  guilty  of  neg- 
ligence in  making  the  switch,  m  In  the  move- 
ment of  tbe  cars,  the  plaintiff  should  not  re- 
cover, though  the  negligence  of  William  Turn- 
er was  not  the  proximate  cause  of  his  in- 
Jury."  This  charge  Is  erroneous  in  that  the 
Jury  were  told,  in  effect,  that,  if  they  found 
the  facts  to  exist  as  therein  stated,  the  same 
constituted  negligence  on  the  pert  of  fbe  de- 
ceased, Turner,  and  precluded  a  recovery  by 
appellee,  although  such  negligence  was  not 
the  proximate  cause  of  his  Injury.  If  the 
deceased.  Turner,  was  guilty  of  negligence 
In  the  respect  mentioned  in  said  charge,  and 
such  negligence  was  the  proximate  cause  of 
his  Injury,  then  appellee  was  not  eotltied  to 
recover.  It  was  not  enough  to  defeat  appel- 
lee's recovery,  by  reason  of  this  Issue,  that 
the  Jury  believed  that  deceased  was  guilty 
of  negligence,  but  they  must  also  have  be- 
lieved that  such  negligence  contributed  v^oxl- 
mately  to  his  injury  and  death.  Had  the  spe- 
cial charge  been  In  conformity  with  the  views 
of  the  law  here  expressed,  it  should  liare 
been  given.  The  plea  of  contributory  net^H^ 
gence  was  a  vital  Issue  In  the  case,  and  was 
presented  in  a  very  general  way,  only,  in  the 
main  charge.  We  are  of  tbe  oplni(m  that  the 
appelltint  Is  entitled  upon  another  trial,  if  the 
evidence  Is  tbe  same  as  now  before  us,  to 
have  the  facts  upon  which  It  relies  to  eirtab- 
llsh  such  defense  grouped  in  a  proper  charge, 
and  tlie  Issue  thus  submitted  to  the  Jury, 
n.  O.  &  S.  I*".  Ry.  Co.  T.  Maugham,  $5  ler. 
413,  67  S.  W.  765. 

We  believe  there  was  no  error  in  admit- 
ting the  evidence  complained  of  in  appellant's 
twenty-sixth  and  twctity-Berenth  assignments 
at  error.  Witnesses  introduced  by  appellant 
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bad  related  tbelr  Tenion  of  a  conrersatfon 
bnd  witb  the  deceased  Just  before  he  died. 
Th^  bad  teatlfled,  at  the  liutance  of  app^ 
lan^  In  anbstanoe^  tbat  the  deceased  stated 
In  tbis  convrasatlwi  partlcnlarly  bow  be  got 
hurt,  and  said  the  company  was  not  to  blame, 
and  that  be  was  killed  bj  bis  own  fault 
Tbis  itatemeat  attributed  to  deceased  waa 
denied  1^  appellee,  and  In  rebuttal  i^e  placed 
witnesses  on  tbe  stand  who  testified  tbat  thej 
were  present  and  beard  the  same  converaa- 
tton  related  by  witnesses  for  appellant;  that 
deceased  did  not  state  what  appellant's  wit- 
nesses say  be  did,  bat  on  the  contrary,  tbat 
be  stated  that  he  had  bad  a  "foul  deal"  and 
was  "not"  to  blamei  This  testimony  was  not 
offered  by  appellee  as  a  pert  itf  the  res  gestie. 
but  In  rebuttal  <tf  the  testimony  which  had 
been  given  by  appellant's  witnesses,  and  was, 
we  think,  clearly  admissible  under  the  clr- 
cnmstances  shown  by  the  record. 

We  deem  It  unnecessary  to  discuss  other 
asslfpiments.  Tbe  Judgment  of  the  conrt  be- 
low Is  reversed,  and  tbe  cuuse  remanded. 


VIRGINIA  FIRK  A  MARINE  INS.  CO.  T. 

GUMMINGS. 
(Court  of  OiTll  Appeals  of  Texas.  Jao.  14, 

1904.) 

INSURANCH  —  IRON-SAFB  CLAD8B  —  SUBSTAN- 
TIAL COMPUAMCE—AQENTS— KNOWLEDGE— 
INTEREST  OF  ASSURED— MISSTATEMENT— ES- 
TOPPEL. 

1.  Where  inBared  bad  taken  an  inventory  In 
1901  and  1902,  daring  tbe  continuance  of  a  pol- 
icy, and  tbe  1901  Inventory,  and  invioceo  of 
purchases  made  between  Jaoaary  1,  1902,  and 
the  date  of  the  Are.  bad  been  Journalized,  ao 
that  from  the  books  and  papers  preeerved  a  sub- 
stfiutially  complete  record  of  tiie  business  trans* 
acted,  including  all  Bales,  purchases,  and  sbip- 
ments,  was  shown,  and  the  amonnt  and  chnrac- 
ter  of  the  inventory  of  January.  1901,  could  be 
and  was  determined  with  reasonable  accurac]^ 
the  iron-pafp  clause  of  the  policr  was  substan- 
tially comiilied  with.  thoiiRh  the  1901  inven- 
tory, and  invoices  between  January  1, 1802,  and 
tlie  fire,  were  left  out  of  the  safe  and  burned. 

On  Blearing. 
_  2.  Where  B.,who  had  previously  insured  plain- 
tiff's stock,  on  being  unable  to  reinsure  the 
stock  in  any  company  which  he  represented,  ap- 
I)!i«I  to  other  insurance  agents  for  such  losnr^ 
ance.  who  had  authority  to  fill  out,  couutersign, 
and  Issue  policies  for  defendant  already  in  their 
iiossession,  and  such  agents,  at  the  request  of 
S.,  isBued  the  policy  sued  on  to  plaintiff,  and  di- 
vided the  commission  with  S.,  the  latter  was 
the  agent  of  defendant  in  the  Issuance  of  tbe 
policy,  and  his  knowledge  of  any  fact  that 
11-oiild  estop  the  defendant  from  setting  up  a 
defense  thereto  was  binding  on  defendant. 

3.  Evidence  reviewed,  and  Aeld  lusufflcient  to 
show  that  an  insurance  agent,  in  issuing  a  pol- 
icy to  plaintiff,  bad  knowledge  at  that  time  tnat 
tlif  projierty  insured  belonged  to  a  firm  of 
which  plaintiff  was  a  member,  and  not  to  plain- 
tifT.  to  whom  the  policy  was  Issued,  so  as  to 
estop  the  Insurer  from  eufordng  a  provision  re- 
quiring plaintiff  to  state  bis  interest  in  tbe  poli- 
cy. If  other  than  sole  and  unconditional  owner- 
sfalp. 

Error  from  District  Coor^  Harrla  Oonnty; 
W.  P.  HamUen,  Judges 


Actfam  O.  8.  Cnnimfnss  asabnt  tta  ^ 
glnla  Fire  &  Marine  Insurance  Conqtany. 
From  a  Judgment  In  favor  of  platntifl, 

fendant  brings  error.  Reversed. 

Alexander  &  Thompatm,  for  plalndfl  In  » 
nr.  H.  Grass  and  Bryan,  Tod  ft  ICcRUh  tat 
defendant  In  error. 

GARRETT,  a  J.  ^Is  action  was  bron^ 
by  O.  S.  Cnmmlnga,  as  assignee,  against  the 
Virginia  Fire  &  Marine  Insurance  Company, 
to  recover  on  a  policy  of  fire  Insurance  lamed 
to  J.  R.  Kimmins  tor  $1,000  on  a  stock  of 
hardware,  and  ^ttOO  on  a  bnlldlng  aitnated 
In  the  town  of  Alvln,  In  Braaorta  county. 

The  petition  alleged  that  at  the  time  tiw 
policy  was  issued  the  iiroperty  belonged  to  the 
Kimmins  Hardware  Company,  a  firm  com- 
posed of  J.  R.  Kimmins  and  W.  R.  Kimmins; 
tbat  tbe  defendant  knew  the  true  ownership, 
and  when  It  Issued  tbe  policy  intended  to 
Instire  tlie  property  of  the  Kimmins  Hard- 
ware Company,  although  the  policy  waa  is- 
sued in  fbe  name  of  J.  R.  Kummlna.  It  waa 
also  alleged  that  an  adjustra  of  the  dtfendr 
ant  had  Investigated  the  loss  and  expressed 
hlmticlf  satisfied,  and  had  offered  60  per  cent 
of  the  face  of  tiie  policy  In  settlement  there- 
of, which  the  plabitlff  had  refused,  demand- 
ing payment  of  the  full  amount 

Among  the  defenses  pleaded  were  st^Or 
lationa  of  the  policy  to  fomlsh  proofs  of  les^ 
the  "Iron-safe  clause^"  and  a  proTialon  that 
the  policy  should  be  void  If  the  aasured  were 
not  the  sole  and  unconditional  owiw^r  ot  flie 
property.  It  was  averred  tliat  J.  Kim- 
mins, to  whom  the  policy  was  Issued,  was 
not  the  sole  and  nncondltlonal  owner  of  Oib 
property  Insured;  that  he  owned  only  m  half 
Interest  therein,  the  other  half  being  owned 
by  W.  B.  Kimmins.  It  waa  also  ftTerred 
that  tiie  assured  had  failed  to  take  tbe  in- 
ventories and  keep  the  books  of  account,  and 
to  preserve  them,  as  required  by  the  Iron- 
safe  dause.  There  was  a  Jury  trial,  wtalcb 
resulted  In  a  verdict  and  Judgment  In  Cavor 
of  the  plaintiff  for  the  full  amount  of  the 
policy. 

The  policy  sued  on  was  as  described  In  tbe 
petition.  Among  other  things.  It  provided 
for  notice  and  proofs  of  loss  If  fire  should 
occur,  and  that  no  sum  should  be  dae  and 
payable,  or  any  suit  maintained  tbereon,  un- 
til such  stipulation  had  been  conqiUed  with. 
It  further  provided:  "^e  following  coronant 
and  warranty  Is  hereby  made  a  part  at  this 
policy:  (1)  The  assured  will  take  &  com* 
plete  itemized  Inventory  of  stock  on  hand  at 
least  once  in  each  calendar  year,  and  tmleas 
such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  fbis 
policy,  one  shall  be  taken  In  detail  within 
tiilrty  days  of  Issuance  of  this  policy,  or  ttdi 
policy  shall  be  null  and  void  from  each  datei 
(2)  The  assured  will  keep  a  set  <tf  book^ 
wlilch  shall  clearly  and  plainly  present  a 
complete  record  of  bnslnesa  transacted,  to- 
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dndlDg  an  pnrcbases,  sales  and  sblpments, 
both  for  casb  and  credit,  from  date  of  In- 
rentory.  as  provided  for  in  first  section  of 
tblg  clause,  and  also  from  date  of  last  pre- 
ceding InTentory,  if  sach  bas  been  taken,  and 
during  tbe  continuance  of  tbis  policy.  (S) 
Tbe  assured  wUI  keep  sucb  books  and  inven- 
tory, and  also  tbe  last  preceding  inventory, 
If  sacb  bas  been  taken,  securely  locked  in  a 
fire  proof  safe  at  night,  and  at  all  times 
wben  tbe  building  mentioned  in  this  policy 
Is  not  actually  open  for  bnsiness,  or  failing 
In  tUB,  tbe  annred  will  keep  such  tHtoks  and 
Inventories  in  some  place  not  exposed  to  a 
fire  whlcb  would  destroy  tbe  aforesaid  build- 
ing, and  unless  anch  books  and  Inventories 
are  prrnJuoed  and  delivered  to  tills  company 
for  examination,  tbia  policy  sball  be  null  and 
void;  and  no  suit  or  action  sball  be  main- 
tained bereon;  it  la  further  agreed  tbat  the 
receipt  of  sncb  books  and  inventories  and  the 
examination  of  tbe  same  shall  not  be  an  ad- 
mission of  any  liability  under  the  policy,  nor 
a  waiver  of  any  defense  to  tbe  same."  It  Is 
fnrtber  provided  that,  if  tbe  assured  named 
In  tbe  poUcy  were  not  tbe  sole  and  uncon- 
ditional owner  of  tbe  property  offered  for 
Insurance,  the  policy  sball  be  void.  It  fur- 
ttaer  provided:  "This  policy  Is  made  and  ac- 
cepted subject  to  the  foregoing  stlpnlatlons 
and  conditions,  together  with  sucb  other  pro- 
visions, agreements  or  conditions  as  may  be 
endorsed  hereon  or  added  hereto;  and  no 
officer,  agent  or  other  representative  of  this 
company,  shall  have  power  to  waive  any  pro> 
vision  or  condition  of  this  policy  (except  such 
as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  add- 
ed hereto,  and  as  to  such  provisions  and  con- 
ditions, no'  oflScer,  agent  or  representative 
shall  have  sucb  power  or  be  deemed  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto;  nor  shall  any  privilege 
or  iiermlsslon  affecting  tbe  insurance  under 
this  policy  exist  or  be  claimed  unless  so  writ- 
ten." Tbe  policy  was  dated  September  5, 
1801,  signed  by  the  president  and  secretary, 
and  provided  that  it  should  not  be  valid  un- 
til countersigned  by  the  duly  authorized 
agents  of  the  company  at  Honston,  Tex.,  and 
It  was  conntersigned  by  Spears  &  Kattman, 
as  snch  agents  at  Honston,  Tex. 

Tbe  stock  of  hardware  and  tbe  building 
Insured  belonged,  at  tbe  time  the  policy  was 
Issued  and  wben  it  was  terminated  by  lire, 
to  the  Klmmlns  Hardware  Company,  a  part- 
nership composed  of  J.  R.  Kimmlns  and  W. 
R.  Kimmlns,  doing  bnsiness  at  Alvin,  in 
Brazoria  county.  It  was  burned  on  Angust 
6,  1902.  Tbe  value  of  tbe  property  destroy- 
ed was  sufficient  to  support  the  amount  of  the 
judgment  under  the  provisions  with  respect 
to  liability  only  for  three-fourths  of  loss,  and 
for  ivopartionate  amount  thereof  in  case  of 
concurrent  insarance.  About  10  days  after 
tbe  fire  H.  O.  Robinson,  as  adjuster  fbr  the 
defendant,  went  to  AlvIn  and  examined  into 


the  loss.  The  assured  produced  such  books 
and  papers  as  he  had.  Inventories  had  been 
taken  in  January,  1901,  and  In  January, 
1002.  The  1001  inventory,  and  Invoices  of 
purchases  made  between  January  1,  1902, 
and  the  date  of  tbe  fire,  were  left  out  of  the 
safe  and  burned  In  tbe  fire,  but  tbe  Invoices 
bad  been  Journalized.  From  tbe  books  and 
papers  preserved  a  substantially  complete 
record  of  the  buslnen  transacted,  including 
all  purchases,  sales,  and  shipments,  both  for 
cash  and  credit,  was  shown,  and  the  amount 
and  character  of  the  inventory  of  January, 
1901,  could  be  and  was  determined  with 
reasonable  accuracy.  See  companion  case. 
Continental  Ins.  Co.  v.  Oummlngs,  78  S.  W. 
878,  8  Tex.  Ct.  Rep.  881.  Tbe  Iron-safe  clause 
was  substantially  complied  with,  and  further 
proofs  of  loos  were  waived  by  tbe  acts  of 
the  adjuster  of  the  defendant  Tbe  policy 
was  transferred  by  J.  R.  and  W.  R.  Kim- 
mlns to  O.  S.  Oummlngs,  tiie  plaintiff,  on  An- 
gust 9,  190S. 

Upon  the  question  of  estoppel  by  notice  to 
tbe  defendant  of  tbe  true  ownership  of  tbe 
property,  the  evidence  showed  that  one  Ste- 
vens was  a  local  insurance  agent  at  Alvln, 
but  did  not  represent  the  defendant  He  had 
written  Insurance  for  J.  R.  Kimmlns  on  tbe 
property  described  In  tbe  policy  In  another . 
company  which  was  about  to  expire,  and, 
being  unable  to  renew  tbe  insurance  in  any 
of  the  companies  represented  by  him,  be  ap- 
plied to  Spears  &  Kattman,  Insurance  agents 
at  Houston,  to  write  the  renewal  of  the  poli- 
cy. Spears  &  Kattman  were  agents  of  tbe 
defendant,  and  had  blank  policies,  signed  by 
Its  president  and  secretary,  ready  for  filling 
out  and  issuance,  and  countersigned  and  is- 
sued the  policy  sued  on  as  requested  by  Ste- 
vens, and  divided  commissions  with  him.  It 
was  sent  to  Stevens  for  delivery  to  the  as- 
sured. The  policy  previously  written  by  Ste- 
vens bad  been  written  In  tbe  name  of  J.  R. 
Kimmlns  by  tbe  express  direction  of  J.  R. 
Kimmlns,  and  tbe  policy  sued  on  was  Issued 
on  Stevens'  request  for  a  renewal  of  Insur- 
ance. Stevens  bad  no  authority  from  the 
defendant  to  represent  It  and  was  not  In 
possession  of  any  of  Its  stationery  or  blanks. 
He  applied  to  Spears  &  Kattman  for  tbe  In- 
surance, In  accordance  with  a  cnstom  of  in- 
surance agents,  wben  one  Is  not  able  to  place 
a  risk  in  a  company  represented  by  bim,  to 
apply  to  another,  who  writes  tbe  insurance 
and  divides  tbe  commissions.  Stevens  knew 
of  tbe  firm  name  "Kimmlns  Hardware  Com- 
pany," and  was  of  the  Impression  that  others 
besides  J.  R.  Kimmlns  were  Interested  In  the 
business,  but  be  did  not  know  that  W.  R. 
Kimmlns  or  any  one  actually  owned  any 
part  of  It  Spears  &  Kattman  were  local 
agents  at  Houston  for  the  defendant  acting 
under  a  written  power  of  attorney  from  It, 
and  bad  In  their  possession  its  blank  policies, 
which  they  filled  out  countersigned,  and  is- 
sued. They  bad  never  previoosly  written 
any  insurance  for  J.  B.  KimmUis.  Tbe  ptAlcy 
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wu  written  In  fhB  name  of  J.  R.  Kimmlna  u 
aole  owner  of  the  propertar.  Just  as  Bterena 
directed  that  It  should  bo  written.  At  the 
time  it  was  wrlttoi  Spears  A  Kattman  knew 
that  thne  was  a  firm  Klmmlns  Hardware 
Gom^ny.batdid  not  Icnowwho  composed  the 
ftnn,  whethn  J.  B.  Klmmlns  alone;  or  he  and 
others.  At  no  time  prior  to  the  lire  did  tbey 
have  such  knowledge.  There  liad  been  no 
dealings  between  Stevens  and  Spears  St  Kattr 
innn  tor  a  year  or  more  prior  to  19<XU  and 
there  was  no  nnderstanding  between  them 
with  regard  to  the  matter.  It  was  not  shown 
.  that  they  had  ever  written  a  policy  for  the 
defendant  through  or  on  the  solidtatlfn  of 
Stevens, 

As  has  been  already  stated,  we  are  of  the 
opinion  that  tbe  iron-safe  clause  was  shown 
to  have  be«i  substantially  complied  with, 
and  tiiat  farther  proofs  of  loss  than  snch  as 
were  ezhlUted  by  the  assnred  to  the  defoid- 
ant*B  adjuster,  Roblnscm,  wea»  waived.  But 
there  vas  a  breadi  of  tbe  condition  of  Hie 
policy  as  to  tlie  sole  and  unconditional  own- 
ership of  the  Insioed  pzoputy.  Such  vmw- 
ship  was  stated  in  the  policy  to  be  In  J.  B. 
Klmmlns,  while  It  is  an  uncontrovertod  fact 
that  Ibe  property  taisured  belonged  to  J.  B. 
Klmmlns  and  W.  R.  Klmmlns,  iMrtoers  com- 
_  posing  the  firm  of  Klmmlns  Hardware  Oom- 
'  pany.  It  was  contended,  liowever,  at  Ibe 
trial  below,  and  la  urged  here  as  a  reason 
why  tbe  Judgment  should  be  affirmed,  that 
tbe  defendant  waa  estopped  to  set  up  tho 
br«ich  of  the  cuidltlon  by  knowledge  on  the 
part  of  Its  agent  or  agents  of  the  true  owner* 
ship  of  the  prapwty  when  tbe  policy  was  ti^ 
sued  and  before  its  destruction  by  lire.  The 
evidence  utterly  fiUls  to  siQiport  any  such 
theory  of  tbe  case.  On  the  contrary,  tbe  nn* 
disputed  evidence  Aows  tbat  Spears  *  Katl> 
man  did  not  know  who  composed  the  firm  of 
Klmmlns  Hardware  Company,  and  hsA  no 
reason  to  snnwse  that  the  ownership  of  the 
property  waa  othnwlse  than  as  steted  in  the 
poltey.  While  we  hardly  think  there  was 
evidence  sufflcioit  to  sustain  a  finding  afTectr 
lug  Stevens  with  notice  of  tbe  true  owner- 
ship. It  is  unnecessary-  to  determine  that 
questlott,  for  it  is  very  clear  that  Stevens 
was  not  the  agmt  of  the  defendant.  Ins.  Go. 
T.  Blum,  T6  Tex.  esS.  18  S.  W.  672.  n  is  not 
necessary  to  notice  ttie  asslgnmoita  of  mat 
In  detail.  Because  the  undisputed  evidence 
shows  that  J.  R.  Klmmlns  was  not  tbe  sole 
owner  of  the  property  Insured^  and  thffle  are 
no  facts  to  show  that  the  defendant  was  e^ 
topped  to  assert  a  breach  of  the  policy  in  that 
respect^  the  judgment  of  the  court  b^ow  wOl 
be  reversed,  and  Judgment  will  be  heva  rear 
dered  In  favor  of  the  defraidant 
Bevwsed  and  ruidwed. 

On  Motion  for  Behearing. 

(Feb.  18,  1904.) 

Upon  eautdoatlon  of  tbs  xdalntilTs  motion 
for  a  rehearing,  we  have  come  to  the  concl» 


Blon  that  tbe  case  of  Insoranee  Ool  ▼.  Knm. 
which  we  dted  as  autbortty  for  lHridli«  thst 
Stevens  was  not  the  agent  of  tbe  defetMlan: 
In  tbe  issuance  of  the  policy  sned  on,  may  be 
distinguished  from  this  ease.   The  facts  of 
tills  case  show  that  Stevesis  was  ««wgnip^  Is 
business  as  an  insurance  agent  at  Alvtai,  but 
did  not  represent  the  defendant.  Companies 
represoited  by  him  had  been  catrybis  Insnr- 
ance  for  J.  B.  gttwmitMi  upon  the  stoc^  of 
hardware  and  bunding  described  In  fbe  polky 
sued  on,  and  when  the  prlv  losnrance  wu 
about  to  run  out,  having  no  company  r^re- 
sen  ted  by  him  that  could  take  tbe  risk,  be- 
cause their  limit  of  Insurance  In  the  block  Is 
which  tiie  propwty  was  situated  had  been 
reached,  Stevens,  as  was  customary  among  in- 
surance agents,  applied  to  Clears  A  Kattman, 
the  agento  at  dtfendant  at  Houston,  tot  in- 
surance, to  tbe  amount  of  tiie  pidicy,  tiie 
propaty  as  tbe  property  of  J.  R.  Klmndns. 
Spears  &  Kattman  having  authority  to  fill 
out,  oountendgn,  and  Issue  policies  for  the  de- 
fendant already  In  their  possession,  signed  by 
Ito  president  and  secretary,  prepared  the  pol* 
If^  to  questttm,  counters^ied  It,  and  fiorward- 
ed  It  to  Stevens       delivery  to  J.  B.  Khn- 
mlns,  and  collectim  of  tbe  premium,  and.  ac- 
cording to  the  custom,  divided  oomndsslom 
with  hltn.  Kimminrf  insurance  was  roiewed 
by  Stevens  without  furth»  application,  but  to 
accordance  with  tbe  custom  of  bsursncc 
agents  to  renew  policies  for  their  enstoma*. 
J.  B.  Klmmlns  received  the  policy  and  paid 
the  premium.   In  the  case  of  Insnrance  Com- 
pany V.  Blmn,  Brldge%  who  did  hnstness  as 
an  Insurance  agent  at  Navasota.  solicited  to- 
snrance  from  Olenn  ft  Bon.  merebanto  at  Bnf* 
falo.  They  had  three  poUdes  on  tbdr  stock, 
and  were  not  ready  then  to  take  further  in- 
surance.   Some  time  afterwards,  however, 
Glenn  ft  8<m  wrote  to  him  reaueattns  inst- 
ance fw  fl,000^  but  designatod  no  oompsny. 
At  ttat  time  Bridges  represented  no  fnmjmny 
with  whldi  lie  could  place  the  rIA,  and  im- 
plied to  LoCland  ft  Moiard,  Insurance  agats 
at  Qslveston,  toe  the  Insurance.   Th^  wrote 
and  seat  a  poll^  fW  ttie  deehed  anunuit  In  the 
Bast  TWOS  Fire  Insnrance  Oompany. 
was  a  proviso  to  the  policy  allowlng^  concur- 
rent hnnranee,  but  requiring  consent  thereto 
whra  taken.  Olom  ft  Son  subaeqnenfly  took 
out  further  bisurance  to  tbe  Umlt.   They  tes- 
tified that  Bridges  bad  told  tiiem,  when  they 
wisbed  to  take  out  additional  tosaranee,  to  do 
so  and  notify  blm  by  letter,  which  th«y  dhL 
Tbe  company  bad  previously  notified  Bridges 
that  it  bad  canceled  tbe  policy.  On  the  night 
the  letter  of  Glenn  &  Boa  readied  Bridges  no- 
tifying him  of  the  additional  insurance  tbe  loss 
occurred,  without  other  notice  either  of  tbe 
cancellation  or  of  the  addltloiial  Insursnce. 
The  question  arose  as  to  whose  agent  Bridge* 
was,  as  bearing  upon  the  notice  of  cancellatioa 
of  the  policy  and  consent  tat  additional  tasnr 
anc&  It  was  bdd  ttiat  he  was  the  agmt  at 
the  company  only  for  the  purpose  of  receirlnj 
and  ranittlng  the  premium,  and  that  he  was 
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&e  agent  of  Glenn  ft  Bon  for  tiie  purpose  of 
procuring  the  policy,  and  tbat  with  Its  pro- 
curement his  agency  ceased.  The  effect  of 
notice  to  Bridges,  at  the  time  of  the  delivery 
of  the  policy,  of  any  fact  that  might  have  es- 
topped the  company  If  Bridges  had  been  Its 
agent,  was  not  considered,  and  although  the 
Supreme  Court,  In  disposing  of  the  anestlon, 
treated  Bridges  as  an  Insurance  broker  only, 
yet.  In  view  of  irinciple  and  authority  for 
holding  him  as  the  agent  of  the  company  for 
tbe  Issnance  of  the  policy,  and  charging  the 
company  with  notice  of  such  facta  as  would 
affect  ita  issnance  of  which  he  might  have 
knowledge,  we  do  not  think  the  decision  In 
Insurance  Gonyiany  v.  Blum  should  be  ex- 
tended  so  as  to  relieve  the  company  from  the 
effects  of  such  notice.  An  examination  of  the 
following  authorities  will  show  the  distinction 
between  an  Insurance  broker  and  an  Insurance 
agent  who  iffocures  Insurance  from  a  com- 
pany  that  he  does  not  represent;  they  give 
cogent  reasons  for  enforcing  tbe  principle  of 
agency  and  conseauent  notice  upon  an  Insur- 
ance company  that  Intrusts  the  ascertainment 
and  determination  of  facta  to  support  the  Is- 
snance of  Its  policy  to  a  person  who  does  not 
represent  It  undw  a  general  a^olatment:  1 
May  on  Insurance  (ISOO)  |  124A;  May  t. 
Assur.  Co.  <C.  C.)  27  Fed.  280;  Ins.  Co.  v. 
Trust  Co..  Ill  Fed.  097,  48  C.  C.  A.  655.  The 
case  last  dted  contains  a  number  of  citations 
to  which  reference  is  made.  Since  we  con- 
dode  that  StevenB  was  the  agent  of  the  de- 
fendant In  the  Issuance  of  the  policy,  his 
knowle^Uie  ot  any  fact  that  would  estop  the 
company  to  set  up  a  defense  thereto,  if  known 
to  tbe  cranpany,  would  affect  the  company 
with  snch  knowledge  and  estop  it  from  set- 
ting up  the  defense.  If,  then,  at  the  time  of 
the  Issuance  of  the  policy,  Stevens  knew  that 
J.  B.  giTniw«n«  was  not  the  sole  and  nncondi- 
tional  owner  ot  the  Insured  property,  the  de- 
fendant would  be  estopped  ^m  setting  up 
tbat  defoise  in  avoidance  thereof. 

This  conclusion  brings  us  to  the  question  of 
tbe  sufficiency  of  the  evidence  to  snpport  a 
verdict  that  Stevens  knew  that  J.  B.  Klnunins 
was  not  the  sole  and  unconditional  owner  of 
the  Insured  property,  or,  rather,  whether  there 
waa  enough  evldenoe  to  require  the  issue  to 
be  snbmitted  to  the  Jniy.  If  not,  the  judg- 
ment  heretofore  rendoed  by  this  court  should 
reinaln  as  it  Is,  except  as  hereinafter  indicat- 
ed. J.  B.  K^'ffm'ns  testlfled  that  two  or  three 
years  before  the  Issoanoe  of  the  policy  sued 
on.  In  conversation  with  Stevens  about  the 
jffoperty,  he  told  Btevois  that  othen  owned 
an  Interest  tn  It  He  was  not  only  indefinite 
and  uncertain  about  what  he  told  Stevens, 
bnt  what  he  told  him  did  not  tend  to  prove 
any  fact  to  show  knowledge  of  the  condition 
of  the  title  at  the  time  of  the  issuance  of  the 
poUey.  AH  that  Stev<His  testlfled  to  concern- 
ing Us  knowledge  of  the  ownership  of  the 
IHToperty  was  merely  gossip  and  qwculatlon 
about  wlu)  had  nxHiey  In  tbe  business.  There 
Im  do  scrap  of  tBttSmaoj  in  the  evidence  tend- 


ing to  show  Uiat  at  the  time  Stevens  procured 
and  delivered  the  policy  to  yimminw  he  knew 
tbat  3.  B.  TCtmTniTiM  was  not  the  sole  owner 
of  tbe  property.  The  defendant  however, 
should  be  required  to  return  to  the  plaintiff 
the  sum  of  ¥94  premium  paid  for  the  insur- 
ance, and  our  judgment  heretofore  rendered 
will  be  reformed  in  that  respect.  On  all  otb- 
vc  points  tbe  motion  fw  a  rehearing  la  over- 
ruled. 
Overruled. 


BLUB  T.  RIDDICK.* 
(Oonrt  of  OMl  Appeals  of  Texas.  Jan.  18, 

aUJB  —  CONTRACT  —  CONSTRUCHON  —  MXr 
PRESS  AND  IMPLIED  WARRANTY— 
BRBACH— REMEDY. 

1.  Plaintiff  agreed  to  sell  the  entire  crop  <rf 
cane  to  be  growu  by  him  on  his  plantation  for 
four  years,  and  to  cultivate  all  cane  in  a  good 
manner,  and  to  deliver  It  cleaned  for  the  mill; 
"said  cane  to  be  sound,  ripe  and  merchant- 
able." Defendant  obligated  himself  to  receive 
all  the  oaue  raised  on  the  plantation  dnrtng  said 
term.  No  opportunity  was  had  for  inapection 
before  It  w&s  received  at  the  mill.  Held,  that 
thm  was  an  express  warranty,  and  plaintiff 
was  not  attitled  to  recover  the  stipulated  tsicu 
for  all  cane  If  such  cane  was  not  sound  and 
merchantable. 

2.  The  purchaser  of  cane,  who  agreed  to  fur- 
nish cars,  etc.,  to  aid  In  the  delivery*  was  not 
«ititled  to  an  Instruction  that,  as  the  contract 
contaiued  an  expren  warrant,  he  was  not  li- 
able for  the  contract  price  for  cane  not  sound 
and  merchantable,  though  it  waa  received  by 
him,  where  it  did  not  refer  to  a  contention  that 
the  damaged  condition  of  cane  was  occaidoned 
by  bis  failure  to  comply  with  the  contract. 

3.  Where  a  contract  for  the  sale  ot  cane  con- 
tained an  implied  warranty,  and  there  was  no 
opportunity  afforded  for  inspection  before  it 
was  received  at  the  purchaser's  mill,  be  was 
not  bound  to  seek  a  rescissiou  on  delivery  of 
inferior  quality,  but  might  keep  the  property 
and  seek  redress  for  breach  of  contract 

Appeal  tnm  IMstrlct  Court  TzavH  Oonnty; 
R.  L.  Penn,  Judge. 

Action  by  G.  W.  Btddlck  against  Amanfli 
M.  Ellis.    Judgment  for  plaintiff,  a»l  dfr 

fendant  appeals.  Reversed. 

C.  W.  Blddlck  brought  this  action  against 
Amanda  M.  Ellis,  as  executrix  of  the  estate 
of  L.  A.  Ellis,  deceased,  seeking  to  recover 
for  alleged  breaches  of  a  written  contract; 
and  from  a  verdict  and  Jndgmoit  in  favor  of 
the  plaintiff,  the  defendant  has  api>ealed. 

The  contract  referred  to  reads  as  follows: 
"State  of  Toas.  County  of  Fwt  Bend. 

Know  all  men  by  these  presents  that  we,  O. 

W.  Blddlck,  party  of  the  first  part,  and  C. 

O.  ESiis,  agent  of  the  estate  of  I*  A.  BIIls^ 

deceased,  party  of  the  second  part,  wltness- 

etfa: 

**{!)  The  party  of  the  first  part  ts  now  ttie 
ownw  of  what  Is  known  as  the  Klondyke 
Plantation  In  Taet  Bend  County,  Texas,  and 
lias  in  cultivation  thereon  sugar  cane.  That 

•HclMsrlBc  dMUed  F^nutrr  11,  UN. 
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the  partj  of  tlM  lint  part  liit«id«  to  enltlTata 
800  acres  or  more  of  Mid  Slondyke  Planta- 
tion In  nigar  cane  dorlnc  the  year  1900,  and 
18  to  cnltlTate  as  modb  as  300  acres  of  said 
land  In  sugar  cane  during  flu  t«m  of  tma 
years  beginning  wltJi  the  Snt  day  of  Janu- 
ary, 1900,  and  ending  with  the  last  day  of 
December.  1901,  and  he  has  this  day  sold 
to  the  party  of  the  second  part  the  entlro 
crop  ot  cane  to  be  grown  by  him  on  said 
Klondyke  Plantation  for  and  during  ttie  pe> 
riod  of  four  years,  beginning,  as  aforesaid, 
on  the  fliBt  day  of  January,  1900,  and  ending 
with  the  last  day  of  December,  1804. 

"And  the  party  of  the  second  part  Is  to 
pay  to  the  party  ot  the  first  part,  for  said 
cane  dellrered  at  his  (party  of  the  second 
part'fQ  mlU  In  Fcnt  Bend  County,  Texas,  at 
the  rate  of  ^ghty  cents  per  ton  for  every 
cent  that  sugar  known  and  classed  as  {olme 
yellow  clarified  Is  worUi  In  the  market  of 
New  Orleans  on  the  date  of  the  delivery  of 
said  cane  and  at  the  tate  for  each  traction 
of  a  cent  said  class  of  sugar  Is  worth.  That 
la  (to  Illustrate)  If  tbe  said  class  of  sugar 
in  the  market  of  New  Orleans  Is  worth  on 
the  date  of  the  dtiUveiy  of  any  of  said  cane 
four  and  one-half  cents  per  pound,  then  the 
party  of  the  Orst  part  duUl  receive  fmr  his 
cane,  so  delivered,  the  sum  of  three  and 
**/ift«  (98.00)  dollars  per  ton. 

"And  the  party  of  the  first  part  Is  to  cnltl- 
Tate all  cane  In  a  good  manner,  and  to  cut, 
haul,  and  d^vn,  cleaned  as  customary  for 
cane  to  be  cleaned  tm  the  mill,  said  cane  to 
be  sound,  ripe  and  merchantable  for  the 
price  above  mentioned,  to  the  party  of  tlie 
second  part  at  his  mill.  The  parly  of  the 
second  part  to  to  unload  the  tram  cars  at 
his  own  expense  at  the  mlU.  And  the  said 
party  of  the  flnrt:  part  also  agrees  to  pay  a 
cotalD  Indebtedness  In  sugar  cane  at  the 
price  above  mentioned  to  the  party  ot  the 
second  part.  The  said  Indebtedness  referred 
to  Is  an  Indebtedness  heretofore  due  by  the 
estate  of  Dr.  DlUard  and  S.  J.  Winston  of 
Fort  Bend  County,  Texas,  to  the  party  of 
the  second  part,  amounting  to  the  sum  of 
two  thousand  nine  hundred  and  seventy 
(92,970)  dollars.  Said  Indebtedness  Is,  bow- 
erec,  to  be  paid  In  two  equal  Installmraits, 
with  Interest  at  the  rate  of  eight  per  cent, 
per  annum.  First  Installment  la  to  be  taken 
oat  of  the  crop  of  cane  for  the  year  1900, 
and  the  second  Installment  la  to  be  taken 
out  ot  the  crop  for  1901.  And  the  said 
amounts  representing  said  debts  here  refer- 
red to.  are  evidenced  by  two  notes  aeculad 
by  the  party  of  the  first  part,  of  even  date 
lierewtth,  to  the  party  of  the  second  part 
And  the  party  of  the  second  part  shall  re- 
."^elve  as  paym^t  for  said  Indebtedness  sugar 
sane  at  the  rate  above  mentioned  and  under 
the  terms  of  tills  contract  And  the  party 
of  the  first  part  Is  also  to  deliver  said  cane 
to  the  party  of  the  se«md  part  In  a  season- 
able time  for  manufacturing  It  Into  sugar 
each  tail,  amount  to  be  delivered  by  the  par^ 


ty  (tf  the  first  part  to  tbm  sugar  mOI  of  Iba 
party  of  the  second  part  each  day  to  be  hse- 
after  mutually  agreed  upon,  said  agreement 
to  l>e  governed  by  the  esttmated  gnantttT  of 
cane  the  party  of  the  first  part  shall  have  to 
deUTor. 

"(9  The  party  of  the  second  part  hereby 
obligates  and  binds  himself  to  receive  from 
tile  party -of  the  first  part  all  ot  the  cane 
raised  by  him  on  the  said  800  acrea  or  mont 
of  land  cultivated  on  the  Klond^e  place  la 
Fort  Bend  Oounty,  Texas,  fbr  and  during  the 
period  of  four  years  from  and  aftw  the  first 
day  ot  January,  1900,  and  agrees  to  receive 
said  cane  at  his  sugar  mill  In  Fort  Bend 
County,  Texas,  and  agrees  to  pay  the  party 
of  the  flrvt  part  therefor  80  cents  per  ten 
for  every  c«it  and  every  fraction  ttf  a  cent 
In  the  same  proportion  that  sugar  ot  ttie  chui 
known  as  prlnte  yeOow  darified  Is  worHi  in 
the  markete  of  New  Orieans  on  tbB  date  of 
eadb  delivery  ot  such  cane,  and  agrees  to  pay 
for  said  cane -at  the  end  of  each  week  Cor 
the  deliveries  made  during  that  week. 

"And  the  party  of  the  second  part  also 
obligates  and  binds  himself  to  pot  do>wn  a 
tramroad  leading  to  the  sugar  mm  <tf  A. 
Ellis  into  the  land  to  be  cultivated  by  flw 
party  of  the  first  part  In  ean^  and  agrees  to 
extend  said  tramroad  to  tlie  centv  of  the 
land  so  cnltlTated  fn  cane  by  the  party  ot 
the  first  part;  the  parly  ct  the  flnt  part 
agrees  to  furnish  to.the  party  of  the  seeond 
part  the  right  of  way  throat  any  and  an 
lan^  which  wUl  be  necessary  to  pass  tbrom^ 
after  leaving  the  land  of  tiie  party  of  the 
second  part  to  reach  the  land  of  tiie  party 
of  the  first  part  free  of  all  cost  or  duuge 
to  the  party  of  the  second  part;  said  r^lit 
of  way  to  be  a  direct  line  as  near  as  prac- 
ticable, and  he  also  agrees  to  maintain  said 
tramroad  in  good  repair  and  also  to  fundsh 
the  party  of  the  first  part  the  necoasary  tram 
cars  upon  which  the  cane  raised  by  the  party 
of  the  first  part  can  be  loaded  for  dellToy 
to  the  party  of  the  second  part  at  1^  ndU. 
And  the  party  of  13ie  second  part  also  fta^ 
ther  agrees  to  keep  said  tramroad  open,  and 
free  of  tribstructimi  at  all  timea  during  the 
harvesting  seaaon  to  enable  the  party  of  the 
dnrt  part  to  deltver  said  cane  to  tiie  party 
of  the  second  part  wltSiont  hindruiee  or  tnter- 
forence. 

"And  the  party  of  the  second  part  sfaafi 
maintain  and  keep  in  repair  the  tram  cars 
fnmlshed  and  to  be  furnished  to  the  party 
of  the  firrt  part  for  the  dellvoy  of  said  crep 
ot  cane,  and  agreea  to  have  the  cars  anloail- 
ed  at  Us  own  expense  at  the  mill  wlwn  so 
delivered,  and  in  the  qmuiUty  aa  deUTcred 
by  the  party  itf  the  first  part 

"It  is  understood  and  agreed  that  In  case 
ot  a  destmctlon  of  tiw  angailioiise  from  fire 
or  tornado  or  any  action  of  the  elemmta  over 
which  the  party  of  the  aecond  part  baa  no 
control,  the  party  of  the  first  part  agrees  to 
release  tiie  party  of  the  second  part  frraa 
the  requirements  of  this  contract,  nntU  snch 
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a  time  that  the  party  of  the  aecond  part  | 
may  rebuild  the  sugarhouse,  and  again  be  ; 
ready  for  operation,  and  It  Is  also  agreed  ' 
that  In  caie  of  a  breakage  of  niaclilnery.  ' 
that  the  party  of  the  second  part  has  tbe 
right  and  privilege  to  stop  the  party  of  the 
first  part  from  dellverlDg  cane,  until  the  nec- 
essary repairs  can  be  made  to  again  put  the 
factory  In  operation.    It  Is  also  agreed  that 
the  party  of  the  first  part  can  dellvw  bis 
cane  to  the  mill  any  day  while  the  party  of 
the  Becimd  part  la  saviDg  his  own  crop. 

"And  the  party  of  the  second  part  also 
agrees  to  receive  In  payment  for  the  two 
notes  executed  by  the  party  of  the  first  part 
of  even  date  herewith,  cane  at  the  price 
nbove  mentioned.  In  payment  of  said  notes. 
And  If  the  party  of  the  second  part  shall  fall 
or  refuse  to  comply  with  his  part  of  this 
contract  he  shall  not  require  the  party  of  the 
first  part  to  pay  said  notes  In  money. 

"This  contract  shall  be  In  force  for  and 
during  a  period  of  four  years,  and  Is  executed 
Id  duplicate,  each  copy  of  which  shall  be  con- 
flldered  an  original. 

"In  testimony  whereof,  we  hare  this  day 
signed  and  sealed  the  same  on  this  the  first 
day  of  November,  A.  D..  1899.  [Signed]  C. 
W.  Blddlck.  G.  O.  BlUs,  Agt  for  Estate  of 
li.  A.  ESUb." 

The  plaintiff  alleged  in  bis  petition  that, 
In  pursuance  of  said  contract,  he  planted  and 
raised  a  crop  of  cane  on  the  farm  referred  to 
during  the  year  1901,  and  that,  as  authorized 
by  the  contract  he  and  the  defendant  entered 
Into  a  supplemental  agreement  by  the  terms 
of  which  the  defendant  agreed  to  furnish  him 
during  the  harvesting  season  60  tram  cars, 
■with  which  to  deliver  his  crop  of  cane  to 
the  defendant;  and  he  alleges  a  breach  by 
the  defendant  of  the  agreement  referred  to, 
and  damage  resulting  to  him  therefrom. 
He  also  sought  to,  and  did,  recover  the  con- 
tract price  for  some  cane  delivered  to  the 
defendant  which  had  not  been  paid  for. 
Some  other  claims  are  asserted  against  the 
defendant,  which  it  is  unnecessary  to  par- 
ticularize. The  plainticr  alleged  in  bis  peti- 
tion that  all  the  cane  delivered  by  blm  to 
the  defendant  was  of  the  class  and  quality 
mentioned  in  the  contract.  The  defendant. 
In  addition  to  ber  general  denial,  averred  that 
ttae  plaintiff  obligated  himself  to  *  deliver 
sound,  ripe,  and  merchantable  cane,  and  that, 
of  the  amount  delivered,  829  tons  were  spoilt 
and  entirely  worthless,  and  932  tons  were  not 
sound,  ripe,  or  merchantable,  but  were  sour- 
ed, spoilt  and  damaged,  and  worth  only 
about  one-half  of  what  it  would  have  been  If 
In  accordance  vrtth  the  contract.  There  was 
testimony  tending  to  sustain  the  latter  plea. 
The  trial  court  held,  and  so  Instructed  the 
Jm-y,  that  m  the  nncontroverted  testimony 
■bowed  that  all  the  cane  received  and  used 
by  the  defendant  was  received  after  full 
opportunity  to  Inspect  It  she  was  bonnd  to 
paj  fbr  It  according  to  the  price  stipulated 
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I  In  the  written  contract  unless  there  was  a 
;  subsequent  verbal  agreement,  as  asserted  by 
'  the  defendant  modifying  the  written  con- 
'  tract,  as  to  the  price  to  be  paid  for  damaged 
cane.    Counsel  for  the  defendant  requested 
an  InstructioD  predicated  upon  the  theory 
that  the  coiitract  contained  an  eipress  war- 
ranty by  the  plaintiff  that  the  cane  was  to  be 
sound,  ripe,  and  merchantable,  and  that  If 
any  of  It  was  not  such,  then,  although  the 
defendant  may  have  received  the  same  with- 
out objection,  the  plaintiff  would  be  entitled 
to  recover  therefor  only  the  reasonable  mar- 
ket value  of  such  cane  at  the  time  and  place 
of  delivery. 

Hogg,  Robertson  &  Hogg,  for  appdlant 
Hutcheson,  Campbell  &  Huteheson  and  West 
&  Cochran,  for  appellee. 

KBY,  3.  (after  stating  the  facts)^  Appel- 
lant's brief  presents  a  number  of  questions 
for  dedslon.  none  of  which  will  be  discussed 
in  this  opinion,  except  the  one  predicated  up- 
on the  action  of  the  court  in  giving  the  one 
and  refusing  the  other  Instruction,  as  above 
stated.  It  Is  sufficient  to  say  that  the  other 
questions  have  been  duly  considered,  and  It  is 
not  believed  that  ttiey  point  out  reversible 
error. 

Perhaps  no  subject  In  the  entire  domain  of 
the  law  has  produced  more  contrariety  of 
opinion  tiian  has  the  subject  of  wamtnty  in 
sales  of  personal  property.  Xot  only  have 
the  courts  differed  in  deciding  cases,  but 
courto  and  authors  have  often  failed  to  dis- 
criminate between  warranties  and  deceit  or 
fraudulent  representations.  As  an  illustra- 
tion, it  Is  often  said,  in  considering  the  sub- 
ject of  express  warranty,  that  It  is  not  nec- 
essary that  the  seller  should  have  Intended, 
by  the  language  used,  to  warrant  the  thing 
sold,  and  that,  in  order  to  create  a  warranty, 
the  purchaser  must  be  Influenced  by  the 
statement  alleged  to  constitute  the  warranty. 
Both  of  these  propositions  are  correct  ao  ap- 
plied to  a  question  of  fraud,  based  upon  a 
statement  made  by  the  seller,  but  neither 
Is  correct  In  determining  whether  or  not  the 
statement  constitutes  an  express  warranty. 
Such  a  wan'anty  is  entirely  a  matter  of  con- 
tract and  the  contract  which  creotes  it  must, 
like  all  other  contracts,  embody  the  mutual 
intentions  of  the  parties.  Nor  Is  it  necessary 
that  the  buyer  must  have  been  deceived,  be- 
fore he  can  recover  for  the  breach  of  an  ex- 
press warranty.  Shordau  v.  Kyler,  87  Ind. 
38;  Harrington  v.  Smith,  138  Mass.  92; 
Smith  V.  Hale,  158  Mass.  162,  88  N.  B.  493, 
35  Am.  St  Rep.  485. 

It  seems  now  to  be  a  well-settled  principle 
that  where  there  Is  an  express  warranty  of 
quality,  the  imrcliaRer,  though  having  op- 
portunity of  inspection,  and  bdng  aware  of 
the  defect  In  quality,  may  receive  the  prop- 
erty, and  recover  damages  for  breach  of  the 
warranty,  or,  if  sued  for  the  purchase  mon^ 
of  the  property,  may  offset  such  damages 
against  the  contract  ^Ice.   Baronm  Iron  ft 
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Wire  Works  ▼.  Seley.  77  S.  W.  827,  8  T«c. 
Ot  Bep.  716;  Parks  t.  O'Connor,  70  T«. 
389;  8  S.  W.  104;  2  Mecfaem  on  Sales,  1  1805. 
The  author  cited  aajn:  "The  express  war- 
ranty tbereftne  stands  upon  dUteroit  ground, 
in  r^erence  to  acc^tance,  trom  that  occu- 
pied, according  to  many  authorities,  by  the 
implied  warranty  or  condition;  and  it  is  well 
settled,  where  an  express  warranty  accom- 
panied tbo  contract,  that  while,  by  accepting 
the  goods,  the  buyer  may  lose  his  tight  to  sub- 
sequently reject  them,  he  does  not  thereby 
necessarily  lose  bis  right  to  rely  upon  Hie 
warranty.  The  express  warranty  surrlves  ac- 
ceptance, and,  by  the  great  weight  of  au- 
thority, glres  the  buyer  a  remedy,  notwith- 
standing the  defects  were  Tislble  or  open  to 
discovery  at  the  time  they  were  received. 
The  buyer  may  reject  them,  but  he  is  not 
compelled  to  do  so.  He  may  retain  them  and 
rely  npon  the  warranty."  Although  the  con- 
trary was  once  held.  It  appears  now  to  be 
firmly  established  that  an  express  warranty 
may  exist  In  connection  with  an  executory 
contract  2  Mechem  on  Sales,  I  13M;  Day 
T.  Fool,  62  N.  Y.  416,  U  Am.  Bep.  719;  Brlgg 
r.  HUton,  89  N.  Y.  617,  3  N.  B.  61,  62  Am. 
Bep.  68;  Fairbank  Oannlng  Go.  t.  Metsger, 
118  K.  Y.  260,  28  N.  B.  872,  16  Am.  St  Bep. 
763;  Polhemus  t.  Hefanan.  46  Oal.  673. 

Counsel  for  appellant  contends  that  the 
language  of  the  contract  "said  cane  to  be 
sound,  ripe  and  merchantable,"  imports  an 
oEpress  warranty  by  appellee.  On  the  other 
hand.  It  Is  contended,  and  we  ivesume  the 
trial  court  lield,  that  the  language  referred 
to  was  not  Intended  as  a  warranty.  "A  war- 
ranty is  an  express  or  Implied  agreement 
collateral,  but  annexed  to  tbe  agreement  to 
transfer  tte  Utle,  by  which  the  seller  nnder^ 
takes  to  Toudi  for  the  tiUe,  quality,  or  con- 
dition of  the  thing  stdd."  2  Mechem  on  Sales, 
I  1222.  And  the  authorities  agree  that  it  Is 
not  necessBiy  that  the  word  Warranty"  be 
used  to  create  an  egress  mrrantr.  A  war- 
ranty is  to  be  dlstlngnlahed  finm  mere  repre- 
sentation or  eq^resslon  of  opinion,  and  in 
many  eases  St  may  be  difficult  to  determine 
whether  or  not  the  language  in  question 
should  be  held  to  constitute  a  warranty,  or 
merely  an  ex^esslon  of  opinion.  But  such 
difficulty  is  not  encountered  In  cases  like  the 
one  at  bar.  The  language  that  we  are  now 
dealing  with  was  not  a  mere  Terbal  stete- 
ment  made  by  the  seller  while  the  parties 
were  negotiating,  and  concerning  the  quality 
ot  something  fhm  In  existence.  It  was  In- 
corporated into  a  wrlttCD  contract  of  sale, 
and  It  referred  to  something  that  bad  no  ex- 
istence at  tliat  time.  Wbui  parties  are  ne. 
gotlatlng  concwnlng  the  sale  of  jwoperty  then 
in  extotence,  words  of  commendation  by  the 
seller  may  properly  be  held  as  moely  expres- 
sions of  opinion;  but  wbea  a  written  con- 
tract is  made  fbr  the  sale  of  an  article  not 
yet  in  existence,  and  it  Is  stipulated  that  it 
shall  be  of  a  particular  quality,  it  would  be 
unreasonable  to  liold  that  such  stlpulati<m 


was  Intended  merely  as  expressing  the  seller's 
opinion  at  to  what  would  be  the  quality  of 
the  article  when  It  was  maaufactnred  or  pro- 
duced, finch  a  sttpulatlim  signifies  a  pranr 
iae  <n  the  part  of  the  seller  that  the  artlde 
shall  be  of  the  quality  named.  In  some  cas- 
es it  is  said  that  such  language  Is  descr^tlTe 
of  tlie  thing  sold,  and  not  a  warranty;  bm 
in  the  case  at  bar  tiie  first  section  of  ttie  con- 
tract describes  the  property  sold  as  "the  en- 
tire cn^  of  cane  to  be  grown  by  bim  oa  said 
Klondyke  ]nantatlon  for  and  during  the  pe- 
riod of  four  years,  beginning,  as  aforeeaid, 
on  the  first  day  oi  January,  190Q,  and  eoding 
with  the  last  day  of  Decembw,  1904.''  Then, 
after  fixing  the  j/tlce  to  be  paid  toe  tlie  cane; 
it  reads:  "And  the  party  ot  the  first  put  Is 
to  cultivate  all  cane  In  a  good  mannn;  and 
to  cut,  bMl,  and  deliver,  deaned  as  cus- 
tomary.for  cane  to  be  deazied  tor  the  mQl, 
said  cane  to  be  sound,  r^  and  merchantable, 
for  the  price  aliove  mentioned,  to  Uie  party 
of  the  second  part  at  his  mUl."  If  "*>"*'"r 
more  had  been  said  in  the  contract.  It  would 
seem  that  the  language  "said  cane  to  be 
sound,  r^  and  merchantable^"  waa  not  In- 
toided  as  limiting  the  amount  of  cane  sold, 
t>ecause  it  waa  not  inserted  as  a  psorlao  in 
the  precedlttg  paragraph,  wtdch  detdared  that 
the  entire  crop  of  cane  to  be  grown  on  the 
Klondyke  Plantation  during  the  period  of 
four  years  was  thereby  sold.  In  other  words, 
the  language  referring  to  the  quality  of  the 
cane  does  not  appear  to  have  beea  naed  in 
the  sense  of  qualifying  and  llmitLns  the 
amount  of  cane  contracted  to  be  sold,  but 
rather,  as  an  assurance  that  the  entire  crop 
slMQld  possess  the  qualities  named.  Bnt 
furthermore,  in  thb  second  section  of  tbe  con- 
tract, and  following  aftw  tbe  langusise  re- 
ferred to,  is  this  express  sttpniatlon:  "The 
party  of  the  second  part  hueby  obligates 
and  Unds  himself  to  receive  from  tbe  par- 
ty of  tbe  first  part  aU  of  the  cane  raised 
by  him  on  the  said  300  acres  or  more  ol 
land  cultivated  on  the  Klondyke  place  In  Fort 
Bold  County,  Texas,  for  and  during  ttie  pe- 
riod of  four  years  from  and  after  the  first 
day  of  January,  1000."  Now,  it  would  aeon 
that  If  the  language  of  the  contract  wblrti 
refers  to  tiie  quality  of  the  cane  van  used 
only  In  a  descriptive  sense,  and  as  Htm^inir 
the  amount  sold,  the  purchaser  would  not 
thereafter,  and  in  a  subsequent  section  ot 
the  contract,  have  expressly  and  QieclflcaUy 
obligated  himsdf  to  receive  from  tiie  neller 
all  the  cane  produced  on  the  farm  referred 
to.  It  is  also  to  be  noted  tliat;  at  tbe  time 
the  contract  was  madc^  tlie  siOtject-matter 
of  the  sale  vras  not  In  existence,  and  tbe  cm- 
tract  required  Mrs.  Ellts  to  fumlsb  part  ol 
tbe  c<»)slderation,  or  perform  part  ot  tlie  db- 
ligation  of  the  contract,  before  she  would 
liave  an  on>ortnni^  to  Inspect  tiie  eana.  It 
required  ber  to  Iralld  a  toamioad  from  her 
fimn  to  and  tQcm  Uiat  of  the  phdntMr.  and 
fumlsb  him  with  cars  with  which  to  haul  hte 
cane  to  the  mill.  Moreover,  the  contract  in- 
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dicatei  w  Its  face  that  It  mm  Intended  bj 
the  partlM  that  there  abonld  be  dallveiy  of 
tlw  cane  beftoie  the  defendant  wonld  bare 
oppartnnlty  to  lutpect  and  ascertain  Its  qual- 
ity. It  leaolred  ber  to  foinlth  the  plaintiff 
-with  the  necessaiy  number  of  cars  to  bar* 
Yeat  his  cau^  and  reqvited  the  plahitlff  to 
load  tbe  cane  on  the  care,  and  deliver  them 
to  the  defendant  at  faw  miU,  and  required  her 
to  nnload  the  cars. 

In  tibe  absence  of  an  express  or  ImjAled 
agreement  as  to  what  shall  constltDte  de- 
IWery*  the  general  role  la  that,  as  btfween 
the  parties  themselves,  the  property  Is  de- 
livered vbeneTWf  at  the  time  and  place 
which  the  law  fixes,  or  the  parties  have 
agreed  npon,  the  seller  has  done  everTthlng 
which  is  necessary  to  be  done  In  order  to  put 
the  property  completely  and  unconditionally 
at  the  dlQKwal  of  the  buyer.  2  Mechem  on 
Sales^  I  1186.  In  this  case,  according  to  the 
obTlons  meaning  of  the  contract  when  the 
plaintiff  loaded  the  cane  on  the  cars,  and 
carried  the  cars  to  the  defendant's  mill,  de- 
livery was  complete,  because,  when  that 
was  don^  the  plaintiff  had  done  everything 
which  the  contract  required  him  to  do  to 
place  the  property  at  the  absolute  disposal 
of  the  d^endant.  Sqch  being  the  case,  and 
tbofe  being  nothing  on  the  face  of  the  con- 
tract, nor  dlBclued  by  the  testimony.  Indicat- 
ing that  the  defendant  would  have  oin>ortQ- 
nl^  to  famine  the  cane  before  It  reached 
the  mill,  we  hold  that  she  was  not  required 
or  expected  to  make  each  examination  be- 
fore the  property  was  delivered. 

In  view  of  these  conalderatlonB.  we  feel 
constralnpd  to  lH>ld  that  the  language  of  the 
contract  which  refers  to  the  quality  of  the 
property  was  used  for  the  purpose  of  ex- 
pressing an  agreement  collateral  to  the  con- 
tract of  sale,  by  which  agreement  the  seller 
undertook  to  vouch  for  the  quality  and  con- 
dition of  the  thing  sold.  And  If  we  are  cor- 
rect in  that  conclusion,  then  the  language 
referred  to  coustltutes  an  express  warranty, 
and  the  trial  court  erred  In  construing  It 
otherwise,  and  In  charging  the  Jury  that  the 
plaintiff  was  entitled  to  recover  the  price 
Btipnlated  in  the  written  contract  for  all  the 
cane  received  and  used  by  the  defendant. 

The  special  instruction  requested  by  the 
defendant  on  the  subject  of  warranty  was 
not  correct,  because  it  overlooked  and  elim- 
inated the  theory  asserted  by  the  plaintiff,  to 
the  effect  that  the  damaged  condition  of  the 
cane  vras  occasioned  by  the  failure  of  the 
defendant  to  comply  with  the  contract 

Counsel  for  appellee  rely  upon  Parks  v. 
O'Connor,  70  Tex.  877,  8  8.  W.  104,  and  some 
other  cases  which  have  followed  that  de- 
cision. As  reported,  the  entire  contract  in 
that  case  Is  not  set  out  and  we  do  not  know 
whether  or  not  that  case  la  entirely  analo- 
gous to  the  case  under  consideration.  In 
fact  that  case  is  somewhat  confusing,  be- 
cause, while  It  Is  stated  in  the  opinion  that 


the  Btlpnlatlon  In  the  contract  **90oi.  mer- 
chantable cattle;"  does  not  Imply  a  war- 
ranty, the  opinion  concludes  with  the  decla- 
ration that  the  court  erred  "in  giving  and  re- 
fusing iustmctlons,  as  appellants  complain 
In  the  assignments  under  con8ldera11<m**; 
and  one  of  the  ksslgnments  under  eoiiMd- 
eratlon.  as  shown  In  the  opinion,  complained 
of  the  trial  court  In  not  charging,  as  request- 
ed by  the  d^endant  that  the  words  "good, 
merchantable  yearlings"  const! tnted  a  spe* 
dal  warranty.  Furthermore,  that  case,  it 
construed  correctly  by  counsel  for  appellee, 
seems  to  be  in  conflict  with  Blythe  t.  Speake, 
28  Tex.  429,  and  the  decided  weight  of  an* 
thority  in  other  jurisdictions.  The  follow- 
ing cases  tend  to  support  the  conclusion 
reached  by  us  In  this  case:  Palrbank  Can- 
ning Co.  V.  Metzger,  118  N.  T.  260,  28  N.  B. 
872,  16  Am.  St  Bep.  763;  Latham  v.  Ship- 
ley. 86  Iowa,  548.  63  N.  W.  842;  Callanan 
T.  Brown,  81  Iowa,  333:  Powell  v.  Chtttick, 
89  Iowa,  SIB.  66  N.  W.  652;  Beed  v.  Has- 
tings, 61  111.  266;  Shordan  v.  Kyler,  87  Ind. 
88;  Warren  v.  Coal  Co.,  83  Pa.  437;  Hollo- 
way  V.  Jacoby,  120  Pa.  683, 15  Atl.  487,  6  Am. 
St  Rep.  787;  Oroetzlnger  v,  Eann,  165  Pa. 
578,  SO  Atl.  1043,  44  Am.  St  Rep.  076;  Pol- 
hemns  v.  Helman.  45  Cal.  578;  McLennan 
V.  Ohmen,  TO  CaL  569,  17  Pac.  687;  Lewis  v. 
Rountree,  78  N.  O.  823;  Love  v.  Miller,  104 
N.  0.  682,  10  S.  K.  685;  Osgood  v.  Lewis 
(Md.)  18  Am.  Dec.  317;  Jack  &  Towne  v.  B. 
Co.,  58  Iowa,  399,  6  N.  W.  537;  Barnes  v. 
Bums,  81  Wis.  232.  61  N.  W.  419;  Drew  v. 
Edmunds.  60  Vt.  401,  15  Atl.  100,  6  Am.  St. 
Rep.  122;  Burr  v.  Redhead  &  Co.,  52  Neb. 
617,  72  N.  W.  1058;  Brsldne  v.  Swanson,  45 
Neb.  767,  64  N.  W.  216;  Reese  v.  Bates,  94 
Va.  821,  26  S.  E.  866;  Money  T.  Pisher.  92 
Hun,  847,  36  N.  T.  Supp.  862. 

But  if  we  are  wrong  In  holding  that  the 
contract  contains  an  express  warranty  of 
the  quality  of  the  property,  we  still  think 
the  court's  charge  was  erroneous  for  the  rea- 
son that  the  testimony  does  not  show  that 
the  defendant  bad  opportunity  to  examine 
the  cane  before  she  received  it  As  already 
shown,  delivery  was  complete  when  the 
plaintiff  loaded  the  cane  on  the  ears  and  car- 
ried them  to  the  defendant's  mill,  and  the 
testimony  does  not  Indicate  that  the  defend- 
ant had  any  opportunity  of  eiaminatlDn  un- 
til that  was  done.  It  does  show  that  she 
had  such  opportunity,  and  exercised  it  be- 
fore she  used  the  cane,  but  not  before  she  re- 
ceived It  This  being  the  case.  If  she  dis- 
covered that  the  property  was  not  of  the 
quality  stipulated  in  the  contract  she  was 
not  required  to  demand  a  rescission,  but 
could  keep  the  property,  and,  as  she  has 
done,  seek  redress  for  breach  of  the  contract 
which  contains  at  least  an  Implied  warranty 
of  quality. 

For  the  error  pointed  oat  the  Jadgm«Dt  Is 
reversed  and  the  cause  remanded.  Berersed 
and  remanded. 
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JACKSON  T.  MISSOUBI,  S.  St.  T.  RT.  CO. 
OP  TEXAS.* 

(Ckiozt  Of  Olvfl  Appeaia  ot  Tbxbm.  Jan.  30. 

1904.) 

RAIUIOABS-CAUSGS  OF  ACTION— JOIN  DER— 
INJURY  TO  GRASS  LlAND  FBOH  FIB&-UEAS- 
URB  OF  RBCOVURY— INOTRUGTIONS. 

1.  An  action  against  a  railroad  for  damages 

for  injury  to  property  by  constractins  its  road- 
bed across  a  branch  from  a  spring  on  plain- 
tiff's land,  causing  tlie  water  from  the  branch 
to  orertlow  the  spring  and  fil]  it  with  sediment 
and  dirt,  so  as  to  entirely  stop  the  flow  thereof, 
was  properly  Joined  with,  an  action  for  dam- 
ages to  plaintiff's  grass  land  from  tire  originat- 
ing  from  sparks  from  defendant's  engine,  which 
spread  from  defendant's  right  of  way  to  plain- 
tiff's grasia,  adjoining  the  right  of  way,  destroy- 
ing the  grass  roots,  turf,  and  grass  sod. 

2.  lu  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  grass  land  from  fire  originat- 
ing from  sparks  from  defendant's  engine,  which 
spread  from  defendant's  ri^ht  of  way  to  plaiu- 
tifTs  grass,  adjoining  the  right  of  way,  destroy- 
ing the  grass  roots,  turf,  and  grass  sod,  the 
measure  of  damage  is  the  difference  in  the  mar- 
ket Talne  of  the  land  before  aud  after  the  burn- 
ing. 

3.  A  special  instruction.  In  an  action  against 
a  railroad  for  damages  to  plaiutifTs  grass  land 
from  ftre  originating  from  sparks  from  defend- 
ant's engine,  which  spread  from  defendant's 
right  of  way  to  plaintiff's  grass,  adjoining  the 
right  of  way,  destroying  the  grass  roots,  turf, 
and  grass  sod,  given  by  the  court  in  answer  to  a 
questiOD  propounded  by  the  jury  as  to  what  the 
court  meant  in  its  charge  by  the  word  "orig- 
inate," which  told  the  jury  that  it  was  meant 
by  the  use  of  the  word  that  the  fire  must  have 
originated  in  the  grass  or  combustible  matter 
on  defendant's  right  ot  way.  and  must  have 
been  originated  therein  by  sparks  from  defend- 
ant's engine,  is  not  objectionable  as  imposing 
on  plaintiff  the  duty  of  proving  by  more  than  a 
preponderance  of  evidence  that  the  fire  originat- 
ed In  combustible  matter  on  the  railroad  right 
of  way  from  sparks  emitted  from  its  engine,  and 
which  fire  communicated  to  plaintiff's  laud. 

Appeal  from  District  Court,  Dallas  County; 
Blcbard  Morgan,  Judge. 

Action  by  T.  J.  Jackson  against  the  Mla- 
sonrl,  Kaiwas  &  Texas  Railway  Company  of 
Tsxas.  From  a  judgment  for  less  than  claim- 
ed, plaintiff  appeals.  Rerersed  In  part 

Taylor  &  Coomba,  for  appellant.  Ihomas 
*  Bbea,  for  appellee. 

BOOKHOUT,  J.  Tbe  first  aMdcnmokt  ot 
error  complains  of  the  action  of  tbe  trial  cotirt 
In  snstaining  the  exception  of  defendant  tbat 
tbere  was  a  misjoinder  of  causes  of  action. 
Tbe  petition  alleged,  in  substance,  tbat  the 
plaintiff  owned  about  800  acres  of  land  in 
Dallas  county,  upon  wbicb  there  was  a 
spring,  and  from  which  a  spring  branch  ex- 
tended; tbat  the  defendant  railroad  com- 
pany constructed  Its  roadbed  over  and  across 
said  tract  of  land,  and  or&e  and  across  said 
spring  branch,  and  a  short  distance  from  his 
sprlug.  and  failed  to  omstmct  and  maintain 
sufficient  culTerts  to  permit  the  flow  of  watw 
accnmulatlng  In  said  branch,  and  thereby 

•Rebearlns  denied  Februarr  13,  19M. 
f  I.  See  Dmnaffes,  vol.  15,  Cvut.  Dtg.  S  '.^l:  iUll- 
roads,  TOj.  U,  C«nL  Dig.  I  r*i1. 


and  on  account  of  said  embankxnoit  ud  io- 
sufficient  culverts  the  flow  of  water  was !» 
peded  and  caused  to  back  up  and  orecdBw 
jttld  spring,  and  flU  tbe  same  wltb  awl  taw: 
and  dirt,  so  as  to  entirely  stop  tlM  Saw  iC 
said  spring.  It  was  alleged  that  0»  ^ifas 
was  of  great  Talue  In  fumlahliv  mtw  l<r 
tbe  supply  ot  bis  stock,  which  it  bad  alwaji 
done  until  tbe  construction  of  said  road  si;d 
embaukm^t;  and  by  tbe  constraction  tberv 
of  he  alleged  he  had  been  Ammmpa  y^jt. 
The  petition  further  charged  tbat  on  tbe  Stii 
day  of  August,  1S99,  the  2d  day  aC  Odnber, 
ISOti,  and  on  tbe  4tb  day  of  March.  IMM.  tad 

<m  tbe  day  of  July,  1901,  the  defeodaat 

railroad  company,  In  operating  Its  trains  ore- 
Its  road  through  appellanfa  land,  negligt^a- 
ly  permitted  sparks  to  escape  fn»n  Its  engiiR. 
and  thereby  set  fire  to  combiutlble  manir 
on  the  right  of  way,  which  spread  to  and 
burned  appellant's  grass  upon  his  graas  laa49 
adjoining  the  right  of  way,  and  ttiat  the  gnn 
roots,  turf,  and  grass  sod  upon  nld  lands 
were  burned  and  destroyed,  and  the  ssid 
lands  so  burned  over  were  tboeby  ren<tere<l 
useless  to  plaintiff  fOr  a  period  of  four  ytftrs. 
to  his  great  damage.  To  Oteaa  all^tuu 
the  defendant  Interposed  a  special  demniia 
of  misjoinder  of  causes  of  action.  Tbe  ei- 
c^ion  was  sustained,  and  the  plalnttif  wu 
requbwd  to  elect  which  cause  of  actku  ^ 
would  proceed  to  trial  upon.  To  thte  nr 
Ing  be  excepted,  and  elected  to  try  his  actlvi 
for  damagra  to  his  land  for  burning  lti> 
grass,  and  destroying  his  grass  rootib  sod, 
and  turf  on  said  land. 

We  are  ot  tbe  optailon  that  tiie  trial  conn 
erred  In  holding  there  mu  a  ml«)oinda-  of 
causes  of  action.  It  was  said  by  Jud^e 
Wheeler,  speaking  for  the  court  In  Carter  r. 
Wallace,  2  'Sex,  209,  that  "at  common  1«v 
tbe  Joinder  of  actions  often  depends  on  the 
form  and  not  the  right  of  action.  Thie. 
trespass  cannot  be  joined  with  trover,  oA 
because  the  rights  asserted  In  these  txiioas 
are  inconsistent,  but  because,  as  It  Is  sai^ 
the  Joinder  depends  on  the  form  ot  acdoo. 
and  the  Judgments  are  different,  tbat  in  tres- 
pass being  in  strictness  quod  caplatur,  aod 
that  In  trover  quod  sit  In  mlserlcordla  il 
Term,  277;  Cooper  t.  BlBsell,  16  Johns. 
and  tbe  objection  could  be  tak^  adraatsst 
of  by  writ  of  error.  Here  no  soch  dlstiiK- 
tlons  exist,  and  no  reason  Is  perceived  wlij' 
distinct  injuries,  occasioned  a  trespa«4 
upon  lands,  and  a  tortious  conversion  of  pei- 
sonal  property,  may  not  be  Joined  in  ttw 
same  action,  since  the  forms  of  action  of  tit 
common  law  are  not  recognised  In  oar  eouru 
but  every  right  of  action  may  be  aasntcd 
upon  Its  own  particular  facts  and  cfrntn- 
stances,  without  regard  to  form.  All  oor  l^ 
tlons  are  In  the  strictest  sense,  though  not  to 
a  technical  sense,  q»eelal  actions  on  tbe  w^. 
being  what  the  actions  framed  nndO'  th» 
etetute  of  Westminster  XI  have  been  desert 
ed— actions  thereby  the  suitor  has  ready 
Uef.  according  to  the  exlgencj  ot  bis  bii»i 


Digitized  by 


Tex.) 


JACKSON  T.  MlSSOUia,  K  &  T.  EY.  CO.  OF  TEXAS. 


725 


Dess,  and  adapted  to  the  specialty,  reason* 
and  eqtilty  of  his  very  case.'  8  Com.  51.  It 
may  be  truly  said  here,  wltb  a  alight  varla- 
tloQ  of  the  language  oC  Lord  Hard  wick  e,  1 
Bast,  226,  that  wherever  the  common  or  our 
stat'ite  law  recognizes  or  creates  a  legal  right 
tor  a  Tlolatiou  of  that  right  the  Injured  par- 
ty may  brlug  a  Rpecial  action  on  his  own 
case,  by  a  petition  framed  according  to  the 
peculiar  clrcumstauces  of  hla  own  particular 
Krlerance.  In  our  petition  the  technical  dis- 
tinctions and  artificial  boundaries  of  the 
common-law  actions  constitute  no  element 
and  have  no  place,  but  Its  only  requisites  are 
that  it  shall  disclose  a  right,  an  injury,  and 
a  remedy—the  facts  which  constitute  the 
plaintiff's  right,  the  injury  committed  by  the 
defendants,  and  a  specitlcatlon  of  the  relief 
sought.  It  Is  subjected  to  no  such  test  as, 
does  it  pursue  the  form  of  trespass  or  trover 
or  any  one  of  the  common-law  actions?  but 
the  inquiry  Is,  does  it  disclose  any  valid,  aub- 
slating  cause  of  action?" 

In  the  case  of  Railway  Co.  t.  Stewart,  1 
White  &  W.  CiT.  Cas.  Ct  App.  S  1246.  it  was 
held  that  a  petition  setting  up  four  distinct 
causes  of  action,  vis.:  (1)  The  conversion  of 
cotton;  (2)  overcharge  of  freight  on  cotton; 
(3)  damage  done  to  buggies  in  transporting 
same;  and  (4)  discrimination  in  freight  on 
150  bales  of  cotton— was  not  subject  to  the 
exception  of  misjoinder  of  causes  of  action. 
To  the.  same  effect  is  Railway  Co.  v.  Donal- 
son,  2  Willson,  Civ.  Cas.  Ct  App.  S  238. 
While  the  question  as  to  what  causes  of  ac- 
tion may  be  Joined  is  discussed  in  many  of 
onr  declalons,  as  stated  by  Judge  Towne  in 
bis  valnable  work  on  Pleading,  "there  is 
no  course  of  adjudication  in  which  the  courts 
Imve  more  perslsteutly  adhered  to  the  policy 
of  refufilug  to  announce  or  hold  to  rule  than 
tills."    Towne's  Tex.  PI.  p.  15S. 

Onr  statute  recognizes  no  distinction  in 
forms  of  pleading,  and  great  latitude  is  al- 
lowed In  the  Joinder  of  actions,  when  such 
Joinder  does  not  tend  to  manifest  confusion. 
Our  decisions  seem  to  be  uniform  in  con- 
demning a  multiplicity  of  suits  and  an  ac- 
enmulatlon  of  costs. 

We  think  it  clear  tliat  there  was  no  such 
Inconsistency  between  the  causes  of  action 
set  out  in  the  petition  as  made  the  sniue  sub- 
ject to  the  exception  of  misjoinder.  As  bear- 
ing upon  this  discussion,  see  Pitts  t.  Bnnis, 
1  Tex.  604;  Walcott  v.  Hendrick,  6  Tex.  416; 
Chevalier  v.  Husk.  Dall.  Dig.  618;  Ry.  Co. 
T.  Graves,  SO  Tex.  202;  Dobbin  v.  Bryan. 
5  Tex.  283. 

It  is  contended  that  the  trial  court  erred  in 
sustaining  the  exception  of  defendant  to  tes- 
timony offered  by  plaintiff  to  prove  the  value 
of  the  nae  of  the  land  for  the  purposes  he 
used  the  same.  Plaintltr  offered  testimony 
that  the  Talue  of  the  use  of  the  land  was  $4 
per  acre  per  annum,  and  it  would  require 
about  Ave  years  for  the  grass  roots,  turf, 
and  sod  to  grow  back.  The  objection  to  this 
testimony  was  that  the  meuon  of  damage 


could  not  be  thus  proved.  The  true  measure 
of  damage  for  the  burning  of  the  grass,  roots, 
turf,  and  sod  was  the  difference  In  the  market 
value  of  the  land  before  and  after  the  burn- 
ing. There  was  no  error  in  sustaining  the 
objection  to  the  testimony. 

It  is  insisted  that  the  court  erred  In  sns- 
taining  appellee's  motion  to  strike  out  the 
testimony  of  ap[>ellant  tending  to  show  the 
value  of  the  land  to  him.  Appellant  testi- 
fied "that  he  knew  the  market  value  of  the 
lands  from  which  the  grass,  grass  roots,  sod, 
and  turf  were  burned  at  the  respective  times 
that  same  was  burned,  and  that  its  value 
immediately  before  the  burning  of  same  was 
f40  per  acre;  that  in  his  opinion  the  market 
value  of  the  said  lands  for  the  purposes  for 
which  witness  kept  and  used  same  was  di- 
minished about  one-half;  and  upon  cro8»- 
ezamlnation  witness  testified  tliat  his  land 
was  not  for  sale,  and  that  on  accotmt  of  said 
lands  being  surrounded  by  his  other  lands, 
and  the  shapes  in  which  same  were  burned, 
that  he  did  not  know  what  it  would  have 
sold  for  Immedintely  after  the  Are;  that 
thereupon  the  defendant,  by  Its  counsel,  mov- 
ed the  court  to  withdraw  from  the  considera- 
tion of  the  Jury  all  of  the  said  testimony 
of  the  plaintiff  as  above  set  out,  which  mo- 
tion the  court  sustained."  The  court  approv- 
ed the  bill  of  exception,  with  the  following 
explanation:  "The  court  refused  to  permit 
plaintiff  to  testify  as  to  what  was  the  di- 
minution in  the  value  of  the  land  to  plaintiff 
for  pasturage  purposes,  stating  to  counsel 
for  plaintiff  that  the  rule,  as  the  court  un- 
derstood It;  as  to  the  measure  of  damages, 
was  as  to  any  damage  to  crops  or  personal 
property— the  market  value  of  the  property 
injured  or  destroyed;  and,  as  to  any  dam- 
age to  the  land,  the  difference  between  the 
market  value  of  the  land  Immediately  before 
and  immediately  after  the  injury  complained 
of.  and  that  plaintiff  might  Introduce  any 
evidence  be  had  along  these  lines,  but  that 
he  could  not  testify  as  to  what  he  consid- 
ered the  decreased  value  of  the  land  to  him 
for  pasturage  purposes  only.  With  this  ex- 
planation or  qualification,  this  bill  Is  signed 
nnd  made  part  of  the  record."  In  view  of 
the  explanation,  we  are  of  the  opinion  that 
there  was  no  error  In  striking  out  the  testi- 
mony as  to  the  diminished  value  of  the  land. 
The  court  expressly  stated  that  plaintiff  could 
introduce  evidence  to  show  the  value  of  the 
laud  before  and  after  the  burning. 

The  court  did  not  err  In  the  special  Instruc- 
tion given  in  answer  to  the  question  pro- 
pounded by  the  Jury,  said  instruction  read- 
ing: "Gentlemen  of  the  Jury;  Through  your 
foreman  yoii  have  propounded  to  me  In  writ- 
ing the  following  question:  'In  your  charge 
what  do  you  mean  by  the  word  "originate"? 
Do  you  mean  that  the  fire  originated  in  the 
grass  or  combustible  matter,  or  do  you  mean 
that  the  fire  originated  In  defendant's  en- 
gine?* In  rci^ponse  to  your  said  question.  I 
reply  that  I  mean  that  the  Are  must  have 
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originated  in  the  gnus  or  combustible  mat- 
ter on  defendant's  rlgbt  of  wa^,  and  most 
bare  been  wlginated  tberein  by  sparks  from 
defendant's  engine."  Tbls  charge  did  not 
Iraiwse  upon  plaintiff  the  duty  of  proving  by 
more  than  a  preponderance  of  evidence  that 
tbe  fire  originated  In  combustible  matter  on 
the  railroad  right  of  way  from  sparks  emit- 
ted from  Its  engine,  and  which  Are  com- 
municated to  plaintiff's  land. 

The  judgment  of  the  court  in  favor  of  ap- 
pellee on  the  cause  of  action  arising  from 
the  alleged  burning  of  appellant's  grass, 
grass  roots,  turf,  and  sod  la  affirmed;  the 
Judgmoit  holding  there  was  a  misjoinder  of 
causes  of  action  Is  reversed;  and  the  cause 
is  remanded  for  trial  on  tbe  cause,  of  action 
arising         injuries  to  appellant's  spring. 

Affirmed  In  part  and  reversed  and  remand- 
ed In  part 


TIBOLDI  V.  PALMS  et  al.« 
(Court  of  Civil  Appeals  of  Texas.  Jan.  22, 

1904.) 

ADMINISTRATORS  —  APPOINTMENT  —  NOTICB 
-FAILURE  TO  PUBLISH— CLAIMS-FIUNO— 
REAL  ESTATE  —  HOMESTEAD  —  AWARD  TO 
CHILDREN— LIBN8— VACATION . 

1.  Where,  after  the  death  ot  the  grantor  In  a 
deed  of  trust,  the  couoty  court,  In  aduilnistra- 
don  proceedings,  set  apart  the  land  described 
ther^n  to  defeudantB,  who  were  the  grantor's 
minor  children,  as  their  homestead,  and  the 
holder  of  the  debt  secured  did  not  file  his  claim 
therefor  as  a  claim  against  the  estate,  and  did 
uot  appear  in  any  manner  in  the  administratlou 

Broceedings,  he  could  not  tiiereafter  enforce  his 
en  acaiOBt  the  land. 

2.  The  fact  that  an  administrator  did  not  pnb* 
lisfa  notice  of  his  appointment  did  not  affect  the 

coDclusivenesB  of  an  order  of  the  county  court 
setting  apart  property  covered  by  a  trust  deed 
to  the  children  of  decedent  as  their  homestead, 
since  all  parties  interested  in  the  estate  were 
required  to  take  notice  of  the  administration 
proceedings  regularly  begun,  and  the  admiuis- 
Lrator's  failure  only  rendered  him  liable  for  any 
damages  occasioned  a  creditor  thereby,  as  iwo* 
Tided  by  liev.  Si.  jul.  20(J7. 

Appeal  from  District  Court,  Galveston 
County;  Robt.  G.  Street  Judge. 

Action  by  Peter  Tlboldi  against  Robert  B. 
Palms  and  others.  From  a  Judgment  in  fa- 
vor of  defendanti^  plaintifF  appeals.  Affirm- 
ed. 

Wm.  T.  Austin,  for  ax^lant  Wm.  B. 
Lockhart  for  appellees. 

PLEASANTS,  J.  On  April  18,  1881,  Lou- 
isa M.  Palms  and  her  husband,  Ange  Palms, 
being  indebted  to  Charles  A.  Brown  In  tbe 
sum  of  $1,000,  executed  and  delivered  to  bim 
their  promissory  note  for  said  sum,  payable 
one  year  after  date,  with  Interest  at  the  rate 
of  8  per  cent,  per  annum  from  dat^  and,  for 
the  purpose  of  eecuring  said  note,  on  tbe 
same  day,  »ecuted  a  deed  of  trust  whereby 
they  conveyed  to  A.  R  BueteU  lot  No.  2  tn 
block  No.  672  In  flie  city  of  Galveston.  This 

•Rehaarlng  denied,  sad  writ  «£  error  Oenled  b7 
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trust  deed  authorized  the  trustee,  In  event 
default  was  made  In  tbe  payment  of  said 
note,  to  sell  the  property  therein  described, 
at  public  sale,  before  tbe  door  of  tbe  court- 
house of  the  county  of  Galveston,  if  request- 
ed so  to  do  by  the  bolder  of  said  note,  and 
apply  the  proceeds  thereof  to  tbe  satiafactfaie 
of  said  Indebtedness.  At  the  time  this  deed  o( 
trust  was  executed,  the  property  therein  esm- 
veyed  was  not  the  homestead  of  said  Looisi 
M.  and  Ange  Palms.  Tbe  note  was  not  paid 
at  maturity,  bat  was  extended  by  agreemeot 
of  tbe  parties  from  time  to  time.  Ange  Palms 
died  in  January,  1885,  leaving  a  will,  whicb 
was  duly  probated,  whereby  he  devised  all 
of  his  property  to  bla  wife,  Louisa,  and  ap- 
pointed her  sole  and  independent  execotzix 
of  said  will.  Thereafter,  on  Jannaiy  26^ 
1880,  the  aald  Louisa,  having  previously  qnat 
ifled  as  such  executrix,  entered  Into  a  writ- 
ten agreement  with  the  then  holder  of  aaid 
note,  whereby,  In  consideration  of  the  ex- 
tension of  the  time  of  paymrat  ot  the  note, 
she  acknowledged  the  existence  of  aald  ddit 
and  lien,  and  promised  to  pay  tbe  same  on 
April  13,  1889.  Louisa  M.  Palms  died  intes- 
tate In  December,  1697,  and  In  Mar^  189S, 
B.  R.  A.  Scott  was  appointed  admlnlatntsc 
of  her  estate  by  the  county  court  of  Gsr 
veeton  county,  and  qualified  as  such  admla- 
iBtrator  on  Aprtl  24,  1896.  At  tbe  next  Vam 
of  tbe  court  after  the  Inventory  of  the  estate 
had  been  filed,  the  property  described.  In  the 
deed  of  trust  wblcb  at  tbe  date  of  the  death 
of  Louisa  M.  Palms  was  occupied  by  her  as 
a  homestead,  was.  upon  the  application  of  tbe 
administrator,  set  apart  to  tbe  minor  children 
of  said  Louisa  M.  Palms— the  appellees  here- 
in—as  their  homestead.  The  prt^rty,  if 
ever  occupied  by  appellees  as  a  homestead 
after  the  death  of  their  mother,  has  long  since 
been  abandoned  as  such.  Tbe  appellant  pri- 
or to  the  death  of  Louisa  M.  Palms,  for  a 
valuable  consideration,  and  in  due  course  of 
trade,  became  the  owner  and  holder  of  the 
Indebtedness  evidenced  by  the  note  and  tiie 
renewal  thereof  executed  by  said  Louisa  U. 
Palms.  Tbe  administration  of  the  estate  of 
Louisa  M.  Palms  In  said  court  continued  un- 
til tbe  28tb  day  of  January.  1900,  on  which 
date  the  final  account  of  the  administrator 
was  approved  and  tbe  administration  closed. 
Appellant  did  not  present  hia  claim  to  the 
administrator,  and  made  no  ^ort  to  collect 
same  through  said  administration.  He  did 
not  know  of  tbe  death  of  Louisa  M.  Palms, 
nor  of  the  pendency  of  said  administration, 
until  after  same  was  closed,  and  no  notice 
of  bis  appointment  was  published  by  tbe  ad- 
ministrator as  required  by  the  statute.  Aft- 
er tbe  close  of  said  administration,  the  in- 
debtedness evidenced  by  aaid  note  being  long 
past  due  and  unpaid,  tbe  trustee  named  in 
said  deed  of  trust  at  appellant's  request  sold 
the  property  tberein  described.  TMs  sale 
w.tR  made  In  accordance  with  the  term?  of 
the  trust  deed,  and  appellant.became  the  pa^ 
chaser  of  the  proDer^. 
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Tbe  foKvolng  statement  contains.  In  sab- 
stance,  the  facts  set  out  in  appellant's  peti- 
tion as  constltnting  his  cause  of  action.  The 
pzayer  of  the  petition  Is  for  a  recoT^  of 
tbe  property,  or.  in  the  dteroatlTe,  for  the 
eatatdishment  of  the  debt,  and  a  foreclosure 
of  tbe  Hen  given  by  the  trust  deed. 

The  court  below  sustained  a  general  de- 
murrer to  this  petition,  and,  appellant  declin- 
ing to  amend,  his  suit  was  dlsmisaed.  Ooun- 
■el  for  appellant  earnestly  contends  that  the 
Judgment  of  the  court  below  should  be  re- 
"versed  because  it  appears  from  the  petition 
that,  at  tbe  time  of  the  sale  of  the  property 
under  the  power  conferred  by  tbe  trust  deed, 
the  Indebtedness  for  the  security  of  which 
BaM  deed  of  trust  was  executed  was  valid 
and  subsisting,  and  tbe  administration  upon 
the  estate  of  Louisa  M.  Palms  had  been  clos- 
ed, and  therefore  the  power  of  the  trustee, 
which  was  only  suspended  after  the  death  of 
Louisa  M.  Palnw,  revived,  and  the  sale  un- 
der said  trust  deed  was  effectlTe  to  pass  the 
title  to  said  property. 

It  is  conceded  by  appellant's  counsel  that 
It  is  the  settled  role  of  decision  In  this  state 
ttiat  a  sale  made  by  a  trustee  after  the  death 
of  the  maker  of  the  trust  deed,  and  pending 
an  administration  upon  his  estate,  or,  If  no 
administration  has  been  liad,  within  four 
years  after  the  death  of  the  maker,  is  void. 
This  has  been  settled  law  since  the  case  of 
Robertson  v.  Paul.  16  Tex.  472,  and  the  rule 
there  announced  has  been  followed  by  nu- 
merous decisions  of  our  Supreme  Court  In 
the  case  of  Sogers  v.  Watson,  81  Tex.  400. 
17  S.  W.  29,  it  was  held  that  where  there  had 
been  no  administration  upon  the  estate  of 
the  maker  of  the  deed  of  trust,  and  the  time 
within  which  said  administration  might  have 
been  taken  out  bad  expired,  the  power  of  the 
trustee,  which  bad  been  In  abeyance  during 
the  four  years  next  succeeding  the  death  of 
the  maker,  became  again  effective,  and  a  sale 
made  by  him  under  said  power  passed  the 
title  to  the  property  sold.  We  do  not  think 
that  tbe  role  announced  In  Rogers  v.  Watson, 
supra,  should  be  extended  so  as  to  cover 
cases  In  which  there  has  been  an  administra- 
tion upon  the  estate  of  the  maker  of  the  trust 
deed.  The  question  has  been  directly  decid- 
ed adversely  to  appellant's  contention  by  the 
Court  of  CivD  Appeals  for  the  Third  District 
In  the  case  of  Markham  t.  Wortbam,  67  8. 
W.  341,  It  may  be,  as  Insisted  by  counsel, 
that  the  Judgment  of  affirmance  In  that  case 
can  be  sustained  upon  other  grounds  than 
the  one  stated  in  the  opinion,  and  therefore 
the  refusal  of  a  writ  of  error  by  the  Supreme 
Court  cannot  be  regarded  as  an  approval  by 
that  court  of  the  rule  announced  in  the  opin- 
ion of  the  Court  of  Civil  Appeals;  but  we 
are  not  disposed  to  question  the  soundness 
of  that  opinion,  and  feel  constrained  to  fol- 
low it,  there  being  no  decision  of  the  Supreme 
Court  to  tbe  contrary. 

The  Jurisdiction  of  the  county  court  over 
estates  of  deceased  persons,  when  it  has  once 


attached  to  a  particular  estate,  becomes  ex- 
clusive, and  the  orders  and  Judgments  of  that 
court  disposing  of  the  property  of  the  estate 
are  flnal  and  conclusive^  as  between  the  hdrs 
and  creditors  of  said  estate,  unless  appealed 
from  or  set  aside  by  a  direct  proceeding  in- 
stituted at  the  proper  time. 

The  object  of  the  statute  in  requiring  all 
creditors  of  an  estate  to  present  their  claims 
against  tbe  estate,  and  have  same  adjudicat- 
ed in  the  court  In  which  the  administration 
of  the  estate  Is  pending.  Is  to  enable  that 
court  to  adjust  and  fix  the  rights  of  all  the 
creditors,  as  well  between  themselves  and 
the  heirs  as  between  each  other.  It  would 
be  Impossible  to  accomplish  this  result  if  a 
creditor  who  bad  failed  to  present  his  claim 
In  the  administration  of  tbe  estate  was  per- 
mitted after  the  close  of  said  administration 
to  establish  and  foreclose  liens  upon  property 
of  tbe  estate  which  had  been  disposed  of 
by  order  of  the  court  in  the  administration. 

Appellant  admits  that  his  right  to  fore- 
close bis  Hen  upon  this  property  would  have 
been  lost,  had  the  property  been  sold  by  the 
orders  of  the  court  during  the  administration, 
but  Inslste  that  the  order  of  the  court  setting 
aside  the  property  as  a  homestead  for  the 
minor  children  of  the  deceased  did  not  and 
should  not  In  any  way  affect  his  Hen  there- 
on. It  Is  true  that,  had  he  sought  to  enforce 
his  lien  In  the  county  court  while  said  ad- 
ministration was  landing,  and  the  entire  es- 
tate was  in  the  hands  of  that  court,  the  or- 
der setting  aside  the  property  as  a  homestead 
would  have  been  of  no  effect,  and  said  prop- 
erty would  have  been  subjected  to  his  Hen. 
Had  he  asserted  his  claim  In  the  administra- 
tion, the  minor  children  might  hare  bad  oth- 
er property  of  tbe  estate  set  aside  to  them 
as  a  homestead,  or  In  Hen  thereof.  It  seems 
to  us  that  after  the  administration  of  the  es- 
tate has  been  closed,  the  property  all  dis- 
posed of,  and  the  Jurisdiction  of  the  county 
court  over  the  estate  exhausted,  and  Its  pow- 
er to  protect  appellees  In  their  homestead 
rights  lost.  It  would  be  manifestly  unjust  to 
permit  appellant  to  deprive  appellees  of  the 
homestead  which  was  set  apart  to  them  by  a 
court  of  competent  Jnrlsdictlon  by  an  order 
valid  upon  ite  face,  and  not  obtained  by 
fraud,  and  which  would  not  have  been  made 
but  for  the  failure  of  appellant  to  Inform  the 
court,  in  tbe  manner  prescribed  by  the  stat- 
ute, of  the  existence  of  the  lien  claimed  by 
him.  We  think  both  law  and  equity  requjre 
that  appellant  be  held*  to  have  lost  his  Hen 
by  his  failure  to  assert  his  claim  at  the  prop- 
er time.  The  alleged  failure  of  tbe  admin- 
istrator to  publish  the  notice  of  his  appoint- 
ment as  required  by  the  statute  In  no  way 
affects  the  conclusiveness  of  the  orders  of  the 
county  court  made  In  the  administration  of 
the  estate.  All  parties  Interested  In  the  es- 
tate were  required  to  take  notice  of  the  pen- 
dency of  the  administration,  which  had  been 
regularly  begun;  and  the  only  effect  of  the 
failure  of  the  administrator  to  publish  the 
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notice  of  bis  appointment  voald  be  to  render 
him  liable  for  auy  damage  therebj  occasion- 
ed a  creditor,  and  could  not  defeat  the  Juris- 
diction of  the  court,  or  render  Invalid  any 
orders  regularly  made  in  the  administration 
of  the  estate.  Article  2067,  ReT.  St  1895; 
McUowen  t.  Zimpleman,  53  Tex.  483;  Hl»h- 
feld  T.  Brown  (Tex.  Civ.  App.)  80  8.  W.  968. 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  affirmed*  aod  it  is 
so  ordwed.  Affirmed. 


WBISUAN  et  al.  ▼.  THOICSON.* 

(Court  of  OivU  .^peals  of  Texas.  Dec.  2S, 
1908.) 

TRBBPASa  TO  TRY  lITX^DBtBNSES-LIMrTA- 
TIONS-ADTBRSa  P0BSB8SI0N-BTATUTB. 

1.  Where  an  action  of  trespass  to  try  title 
was  prosecuted  and  judgment  rendered  in  fa- 
vor of  plaintifF,  from  which  an  appeal  was  tak- 
en by  aefeudants,  but  never  perfected,  the  fact 
that  defendants  continued  in  possession  of  the 
laud  does  not  affect  the  conclusiveness  of  the 
judgment  as  far  as  title  to  tlie  date  of  its  ren- 
dition is  concerned. 

S.  In  au  action  of  trespass  to  trv  title^  In 
which  the  defense  of  adverse  possession  for  10 
years  is  pleaded,  proof  that  prior  to  the  ex- 
piration of  the  lO  years  defenoant  aoknowleds- 
ed  the  superior  title  of  another,  and  held  no 
longer  In  his  own  right,  but  as  tenant  of  the 
holder  of  the  superior  titles  dttteats  the  claim 
of  defendant. 

3.  Where  one  person  Is  in  possession  of  land, 
claiming  title  to  it  by  adverse  poeae»sioo,  but 
holding  under  a  recorded  deed  made  to  an  en- 
tirely different  person,  though  for  the  benefit  of 
the  person  in  possession,  neither  of  such  pffl^ 
sons  «ui  compute  the  time  of  such  adverse  pos- 
session as  part  of  the  five  years  required  by 
Rev.  St.  1^5,  art  3342,  providing  that  every 
suit  to  be  instituted  to  recover  real  estate  as 
against  any  person  having  peaceable  and  ad- 
verse possession  thereof  cultivating,  using,  or 
enjoying  the  same,  and  paying  taxes  thereon.  If 
any,  and  claiming  under  a  deed  or  deeds  duly 
registered,  shall  be  Instituted  within  Ave  years. 

Appeal  from  District  Court,  Tom  Green 
County;  J.  W.  Tlmmius,  Judge. 

Action  by  Lena  Weisman  and  others 
against  J.  T.  Tbomson.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Reversed. 

Hill  dc  Lee,  for  appellants.  Jos.  Spence, 
Jr.,  and  J.  T.  Thomsoa,  for  appellee. 

STRICI^rMAN,  J.  Appellants  brought  this 
action  in  the  form  of  trespass  to  try  title  to 
recover  a  section  of  land  in  Irion  county,  and 
from  a  judgment  In  favor  of  the  defendant, 
J.  T.  Thomson,  they  prosecute  this  appeal. 

As  evidence  of  title,  the  plalntUfa  intro- 
duced conveyances  and  an  agreement  show- 
ing a  chain  of  title  from  the  state  to  Abraham 
Young.  Exceptions  were  reserred  to  Uie  ad- 
mission of  some  of  these  conveyances^  and  to 
a  certificate  of  the  land  commissioner,  intro- 
duced to  aid  the  description  In  one  of  them, 
and  these  objections  are  presented  by  ap- 
pellee in  cross-assignments.  In  the  view  that 


•RchearlOK  denied  February  13,  U04, 


we  take  of  the  case  It  Is  nnneceasary  to  pass 

upon  these  cross-aaalgnments,  and,  there  be- 
ing DO  controversy  as  to  the  contents  of  the 
instruments,  it  la  not  necessary  to  descrllM 
them  in  our  findings  of  fact 

The  conveyance  by  which  Abratiam  Tonng 
acQuired  hla  title  was  dated  NovembCT  5, 
1873.  On  April  10,  1888,  the  heirs  of  said 
Abraham  Young  brought  suit  against  Joseph 
Spence  and  J.  T.  Thomson  in  the  district 
court  of  Tom  Oreen  county  to  recover  the 
land  in  controversy,  and,  after  answer  plead- 
ing not  guilty,  on  November  23,  1888,  obtain- 
ed Judgment  In  said  cause  for  said  land 
against  said  defendants.  The  defendants 
gave  notice  of  appeal  and  filed  a  cost  bond, 
but  the  appeal  was  never  prosecuted.  It  was 
abandoned,  and  no  writ  of  error  was  sued 
out  No  writ  of  possession  or  otho-  process 
was  Issued  under  tills  Judgment  aud  tbe  de- 
fendants continued  In  possession  of  tbe  land 
Said  court  adjourned  for  the  term  November 
29,  1888.  The  plaintlfTs  In  this  suit  are  m 
part  the  same  per^ns  who  were  plalntlfra  in 
the  above  suit,  and  tbe  other  plalntUfs  here- 
in derive  their  title  by  devise  and  Inheritance 
from  the  plaintiffs  in  that  suit  Tbe  defMid- 
OQt  in  this  suit  Is  tihe  same  J.  T.  Tbomson 
who  was  defendant  In  that  suit,  and  now 
claims  under  a  conveyance  from  said  Joseph 
Spence,  who  was  the  other  defendant  In  that 
suit.  We  are  unable  to  see  why  the  judg- 
ment In  favor  of  the  plaintiffs  in  that  suit 
would  not  be  conclusive  In  this  case,  as  far 
aa  the  title  to  that  date  is  coQcemed.  We 
therefore  conclude  that  the  plalntifrs  were 
entitled  to  recover,  unless  the  defendant 
Tliomson,  could  show  a  sup^or  title  acquis 
ed  subsequent  to  tbe  date  of  that  Judgment 
No  effort  was  made  to  show  auch  title,  ex- 
cept by  limitation,  and  It  therefore  becomes 
necessary  to  inquire  whether  the  Judgment 
In  this  case  In  favor  of  the  defendant,  Thom- 
son, can  be  sustained  upon  his  pleas  of  lim- 
itation. 

The  defendant  pleaded  tbe  five  and  tea 
years'  statutes  of  limitation.  In  support  of 
these  pleas  he  Introduced  tbe  following  con- 
veyances: (1>  Quitclaim  deed  frmn  Jaa.  EL 
Brown,  by  his  attorney  In  fact  Jaa  E.  Brown, 
Jr..  dated  June  30,  1885,  to  Joe^h  Spence, 
Jr.,  and  J.  T.  Thomson,  composing  tbe  firm 
of  Spence  &  Thomson.  This  deed  described 
the  land  In  controversy,  and  was  duly  reced- 
ed July  IG,  1885,  In  the  proper  county.  (2) 
Quitclaim  deed  from  Chas.  P.  Potter  to 
George  B.  Jackson,  dated  October  20,  1894, 
describing  tbe  land,  and  duly  recorded  in  the 
proper  county  February  9,  1895.  (3)  Special 
warranty  deed  from  George  B.  Jackson  to  J. 
T.  Williams,  dated  October  29,  1897,  describ- 
ing the  land,  and  duly  recorded  in  the  proper 
county  November  1,  1897.  (4>  Deed  from  J. 
F.  Williams  to  the  defendant,  J.  T.  Thomson, 
dated  February  20.  1900,  descrlldng  tbe  land, 
and  duly  recorded  In  tbe  proper  county  Feb- 
ruary 23,  1900.  Payment  of  taxes  upon  tbe 
land  In  suit  was  shown  by  defendant  and 
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those  under  whom  he  claims,  as  follows:  For 
J  su-'i,  taxes  paid  by  J.  T.  Thomson  for  Q.  B. 
Jackson  on  January  22,  1886;  for  1896.  taxes 
paid  by  Geo.  B.  Jackson  on  December  9,  1896; 
for  1SQ7,  taxes  paid  by  Geo.  B.  Jackson  on 
December  21,  1887;  for  1888,  taxes  paid  by 
J.  F.  WllUams  Jaanary  3,  1899;  for  1899, 
taxes  paid  by  J,  T.  Thomson  for  J.  F.  WIl- 
ifnms  on  January  17.  1900;  for  1900,  taxes 
paid  by  J.  T.  Thomson  December  17.  1000; 
for  1901.  taxes  paid  by  J.  T.  Tbomson  Decem- 
ber 30,  1801. 

The  defendant,  J.  T.  Thomson,  testified  as 
follows:  "I  hare  known  the  location  of  sec- 
tion 11,  S.  P.  R.  R.  Co..  In  Irion  county,  and 
liare  known  the  location  of  the  land  since 
l^^i  or  1885.  It  was  Inclosed  by  Spence  and 
Tbomson  In  18S5,  with  11  other  sections.  It 
wTis  used  from  that  time  by  Spence  and 
Thomson  and  their  tenants.  There  were  no 
rom^H  through  the  pasture,  and  since  I  bought 
out  Spence  I  bare  had  jrassesslon  of  the 
finsture.  The  possession  of  the  pasture  by 
Sltence  and  Thomson  was  continuous  from 
1SS5  down  to  the  time  Spence  sold  to  me  In 
1S!»7,  and  I  have  had  poesesslon  of  the  pas- 
ture ever  since,  and  am  now  in  possession 
of  It.  After  the  date  of  the  judgment  in 
case  No.  448— Fannie  Dopplemayer  et  al.  vs. 
Joa.  Spence,  Jr.,  and  J.  T.  Thomson— rendti- 
ed  in  November,  1888,  we  continued  In  pos- 
session, and  no  writ  of  possession  was  ever 
Issued  or  sened  by  the  plaintiffs  la  that 
J'.idgment,  and  no  demand  of  any  kind  has 
ever  been  made,  nor  has  the  possession  ever 
been  questioned  or  disputed.  When  Geo.  B. 
Jackson  bought  the  land  from  Potter,  I  took 
possession  of  it  for  him,  and  paid  taxes  on 
It  under  contract  with  Jackson.  I  leased  the 
section  from  Jackson,  and  handled  the  land 
as  his  asoit  I  also  rented  the  same  section 
from  J.  F.  Williams  after  he  bought  from 
Jackson.  During  the  time  I  had  said  section 
No.  11  from  Jackstm  and  Williams,  I  leased 
It  to  Tol  Rutledge  and  others.  Sterrett  & 
Co.  had  the  pasture  leased  from  1892  to  1896; 
then  J^loore  liad  It  leased  from  1895  to  June. 
1697.  G.  C.  Davis  and  W.  L.  Davis  had  the 
posture  leased  from  June  1,  1897,  to  1899, 
and  Tol  Rutledge  has  had  the  pasture  leased 
since  October  1,  1809.  Spence  and  Thomson 
paid  taxes  on  this  land  from  the  date  of  their 
deed  from  Brown  till  the  Judgment  rendered 
against  them  In  1888.  Then  they  did  not 
pay  taxefl  for  several  years,  but  resumed  pay- 
ment of  taxes  under  the  Jackson  title,  and 
paid  them  till  I  bought  out  Spence's  interest 
in  the  pasture,  and  since  that  time  I  have 
paid  them  every  year  to  the  present  time, 
T^  hen  due.  Since  the  sale  of  west  half  of  the 
pasture  to  Davis,  there  has  been  a  fence  on 
the  north  and  west  of  this  section,  and  prior 
to  tliat  sale,  a  fence  across  the  north  end 
since  1885." 

Cross-examined:  "The  pasture  was  fenced 
by  Spence  and  myself  about  June,  1885.  No 
bouse  was  built  on  this  section  of  land,  and 
no  part  of  It  has  erer  been  put  In  cultln- 


I  tlon,  or  used  for  any  other  purpose  besides 
!  graslng.  Prior  to  1891  this  section  No.  11 
was  Inclosed  in  a  12-sectlon  pasture  contain- 
ing about  8,000  acres.  In  1881  we  sold  the 
west  half  of  the  pasture  to  G.  C.  Davis,  and 
a  cross-fence  was  built  between  what  we 
sold  him  and  what  was  l^t.  In  1897  we  leas- 
ed five  sections  in  this  pasture  to  G.  C.  Da- 
vis. This  lease  was  made  in  April  or  May, 
to  begin  In  Jiine  of  that  year.  •  Davis  was  to 
pay  us  per  annum  lease  on  the  five  sec- 
tions so  rented  to  him.  I  was  not  claiming 
said  section  No.  11  in  1897.  Davis  was  to 
pay  the  taxes  upon  said  section  No.  11  Cor 
the  use  of  it  during  the  two  years  of  his 
lease.  Said  section  No.  11  was  -worth  as 
much  rent  at  that  time  as  any  one  of  the  oth- 
er sections,  and  I  cannot  say  why  we  did  not 
lease  said  section  No.  11  for  the  same  rental 
that  we  got  for  the  other  sections.  Section 
No.  11  was  not  included  in  the  lease  with 
the  other  five  sections.  I  let  Davis  have  it 
for  the  taxes  for  benefit  of  our  bargain.  I 
don't  know  who  rendered  this  section  for  tax- 
es In  188S.  Chas.  F.  Potter  wrote  to  Spence 
and  me  in  1894  about  selling  us  this  section. 
This  was  after  he  bad  moved  from  here  to 
Colorado.  I  did  not  recognize  Potter's  titli?. 
I  did  not  know  that  Potter  had  bought  a  tax 
title  to  this,  section.  I  don't  know  whether 
Jackson  consulted  me  about  buying  this  sec- 
tion of  land  from  Potter.  He  may  have  done 
BO.  Soon  after  Jackson  bought  It  from  Pot- 
ter, I  took  pos5:es8ion  of  the  land  under  Jack- 
son's title,  and  recognized  his  title.  We  were 
to  pay  the  taxes  for  Jackson  for  the  use  of 
the  land.  We  built  the  pasture  fence  first 
about  June  1.  1885.  Neither  Spence  nor  my- 
self ever  lived  on  the  land.  I  think  there 
was  a  house  In  the  pasture,  but  I  don't  know 
who  occupied  It  in  1886,  and  don't  know  who 
occupied  the  pasture  In  1887  or  ISSa  I  think 
Sterrett  had  the  pasture  in  1880.  I  was  not 
on  the  lands  but  four  or  five  times  prior  to 
the  last  three  or  four  j'ears.  The  fence  be- 
tween the  Davis  pasture,  after  we  sold  him 
the  west  half  of  the  pasture,  may  tiave  been 
down  a  part  of  the  time  while  we  bad  the 
east  half  rented  to  tilm.  I  negotiated  .the 
sale  of  this  section  when  Jackson  sold  to  Wil- 
liams. Williams  bought  the  land  for  my 
benefit  Williams  never  paid  anything  for 
the  land.  It  was  bought  for  me,  and  when 
Williams  made  me  the  deed  introduced  in 
evidence  to  the  land  I  never  paid  him  any- 
thing for  it.  Williams  was  a  friend  of  mine, 
and  took  the  deed  from  Jackson  tor  my  ben- 
efit. I  did  not  take  a  deed  from  Jackson, 
because  I  thought  it  best  for  It  to  be  in  Wil- 
liams' name.  I  wanted  to  acquire  the  land, 
and  thought  It  best,  in  order  to  get  It  by  lim- 
itation, that  the  deed  be  made  to  Williams  In- 
stead of  myself.  The  deed  from  Potter  to 
Jackson  and  the  deed  from  .lackson  to  Wil- 
liams, was  prepared  by  either  Spt-nce  ov  my- 
self, and  I  prepared  the  deed  from  WlMtums 
to  me.  I  did  not  pay  Williams  the  $320  re- 
cited M  a  consideration  In  the  deed  from  blm 
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to  me,  for  when  tbe  land  was  bought  from 
JackBon  it  was  bought  by  Wllllama  for  me. 
1  don't  think  Jackson  was  paid  anything  at 
tbe  time  be  conveyed  the  land  to  Williams. 
1  asked  Williams  to  bay  the  land.  I  never 
had  any  correspondence  with  the  Young 
heirs.  I  wrote  to  their  agent,  Mr.  C.  M. 
Kaguet,  at  Marshall,  Texas,  some  time  In 
1901,  about  It,  In  answer  to  a  letter  he  wrote 
me  to  know  iftiat  claim  I  had  to  the  land. 
This  was  a  abort  time  before  thla  snlt  was 
.filed.  Ed.  McDonald,  county  clerk  of  Irion 
county,  wrote  me  that  Mr.  0.  M.  Hague t,  as 
agent  for  the  Young  heirs,  was  paying  the 
taxes  on  the  lands.  I  don't  remember  when 
that  was,  but  It  was  aft^  the  inquiry  made 
by  Mr.  Raguet  The  fence  between  Davis 
and  our  pasture  was  never  removed  after  be- 
ing built  in  1881.  The  second  year  of  tbelr 
lense  they  had  a  gap  or  two  In  the  fence  that 
they  said  they  made  to  let  the  cattle  go  to 
water.  These  gaps  were  made  without  our 
knowledge  or  consent,  and  as  soon  as  dla* 
covered  we  had  them  put  up,  as  our  lease  to 
Davis  required  blm  to  keep  the  fences  In  as 
good  condition  as  they  were  delivered  to 
them.  My  object  In  paying  tbe  taxes  was  to 
acquire  title  to  the  land.  I  have  tried,  ever 
since  we  first  fenced,  to  get  title  to  this  land; 
and  we  thought  when  we  got  the  Brown  title 
It  was  the  best,  and  I  still  think  that  at 
that  time  It  was.  The  reason  that  there  are 
other  lands  In  the  same  tax  receipt  is  that  Uie 
others  belonged  to  me,  and  I  paid  on  them 
all  at  once  and  on  the  same  rendition.  I  ren- 
dered them  all  in  my  own  name  after  I 
bought  of  wmiams." 

Redirect:  "Smith  had  the  pasture  from  ISSO 
to  1893,  Sterrett  &  Co.  from  1898  to  June  1, 
1895,  W.  P.  Moore  from  June  1,  1895,  to  18»7, 
Davis  from  June  1,  1897.  to  August,  1809, 
and  Butledge  from  October  1,  1899.  When 
Davis  leased  the  pasture  he  also  leased  sec- 
tion 11  by  the  year,  and  agreed  to  pay  taxes 
for  tbe  use  of  it;  but  they  did  not  pay  them, 
and  when  I  found  out  that  they  had  failed 
to  do  so  I  paid  them  myself.  I  never  knew 
that  tbey  had  paid  for  either  year  until  O. 
C.  Davis*  deposition  was  taken  in  this  case, 
and  never  saw  or  knew  of  this  tax  receipt 
before." 

Recross-examlned:  "I  dont  know  who  paid 
tbe  taxes  for  the  years  from  1888  to  1895. 
I  dont  know  date  when  Kd.  McDonald  wrote 
me  that  Mr.  Ragnet  was  paying  taxes  on  tbe 
land  for  the  Tonng  heirs.  Don't  remember 
rendering  the  land  for  taxes  for  Jackson  for 
the  year  Jackson  bou^t,  but  paid  them  for 
that  year,  and  rendered  and  paid  for  Urn 
afterwards  tlU  he  sold  to  WlUIama.** 

Defendant  also  Introdaeed  certain  lease 
contracts,  as  follows: 

(1)  A  lease  contract  executed  by  Joseph 
fipence,  Jr.,  and  J.  T.  Thomson,  acting  for 
themselves  and  as  agents  to  W.  P.  Moore, 
leasing  certain  other  sections  of  land,  and 
also  the  sectltm  in  suit,  dated  June  1,  1886. 
The  section  in  controversy  to  deserltwd  In 


this  lease  as  follows:  "Also  section  No.  11 
In  ssld  block  for  640  acres,  owned  by  George 
B.  Jackson,  for  whom  said  Spence  and  Tbom- 
son  act  as  agents  In  leasing  said  — etion  ^o. 

11." 

(2)  The  following:  "In  consideration  of  the 
agreement  on  the  part  of  O.  C.  DstIs  and 
W.  L.  Davis  to  pay  the  state  and  county  tax- 
es that  shall  be  assessed  for  the  years  1807 
and  1898  on  section  No.  11  in  Blk.  XO,  S.  F. 
B.  B.  Co.  surveys  In  Irion  County,  Texas,  I. 
J.  T.  Tbomaon,  agent  for  6.  B.  Jackscra  have 
leased  said  section  of  land  to  said  O.  O.  A 
W.  L.  Davis  frar  the  term  of  two  years,  Croai 
and  after  the  first  day  of  Jime  next  ensolng. 
Said  lessees  ho^by  agree  to  bold  ponesskn 
of  said  section  from  Jnne  1st  1807  to  Ma; 
1st;  1699,  as  tenants  of  said  O.  B.  Jacksoo, 
and  to  pay  said  taxes  for  use  of  the  same  for 
said  term.  This  9th  dsy  of  Febraai7.  ISBK 
J.  T.  Thomson,  Agent" 

(3)  The  following:  "Know  all  men  by  these 
presents  that  I,  J.  F.  Williams,  of  tbe  state 
and  county  aforesaid,  in  consldnation  of  ooe 
dollar  and  other  good  and  valuable  conaldeT- 
atlons,  among  other  things  the  listing  of  ti>e 
property  hereinafter  described  and  paymeot 
by  the  leasee  of  all  taxes  that  have  been  ix 
at  any  time  during  the  term  of  this  lease  be 
assessed  against  the  said  property,  have  leas- 
ed and  rented,  and  do  hereby  lease,  rent  and 
let  to  J.  T.  Thomson  of  Tom  Oreen  Goontr, 
Texas,  for  five  years  <snbject  to  sale)  begin- 
ning October  29th,  1897  and  ending  October 
28th,  1902,  same  to  be  used  for  grazing  pni- 
poses  only  and  lease  to  be  paid  annually,  and 
If  the  same  is  not  paid  annually  the  lessor 
may  avoid  this  lease  by  giving  30  days  no- 
tice to  leasee.  And  lessee  agrees  to  htrid  pos- 
session for  lessor  and  to  abide  by  the  temu 
of  this  lease,  and  to  sorrraider  quiet  and 
peaceable  pcnsesslon  thereof  at  the  expira- 
tion of  this  lease.  It  Is  expressly  agreed  and 
understood  that  lessee  ahall  bave  tbe  ilgbt 
to  sublease  tbe  property  hereby  leased,  the 
same  being  survey  No.  11.  In  Block  10;  Id 
the  name  of  tbe  Southern  Padflc  Ballway 
Company,  containing  640  acres  and  situated 
in  Irion  County,  Texas.  Witness  my  hand 
this  October  2»th,  1897.   J.  F.  Wimama." 

The  first  question  that  arises  unaer  the 
fiNCts  stated  is  whether  the  plea  of  the  10- 
years  statute  was  sustained.  The  Judgment 
above  referred  to  having  been  rendered  No- 
vember 23,  1888.  and  thU  suit  Instituted  An- 
gust  22,  1901,  we  must  seek  for  evidence  be- 
tween those  dates  to  sustain  this  defense, 
and  we  must  find  the  10-years  conttooom 
possession  either  by  the  same  parties  or  by 
parties  claiming  In  privity  with  each  other. 
The  evidence  shows  that  tbe  possession  con- 
tinued immediately  after  said  Judgment  br 
Speuce  and  Thomson,  and  was  presumably 
under  the  deed  obtained  by  them  from  J.  E 
Brown  June  SO,  188S.  Appellante  insist  that 
the  effect  of  said  Ja^ment  would  be  to  reo- 
dw  their  possession  subject  to  appellsnti' 
title,  onless  they  notified  appMlants  of  tiidr 
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advene  claim.  We  are  not  Inclined  to  agree 
wltb  thli  view,  but  it  is  not  easentlal  to  tbe 
decision  of  tbe  case.  Treatins  their  posses- 
sion, howevw,  as  adverse  from  the  date  ot 
that  Judgment  it  had  continued  less  than 
10  years  when  the  deed  was  executed  Oc- 
tober 20.  18&4,  b7  Potter  to  Jackson.  No 
prlvlt;^  shown  between  the  title  conveyed 
by  Potter  to  Jackson  and  that  nnder  which 
Thomson  and  Spence  had  been  previously 
holding.  Bat  Immediately  after  Potter  exe- 
cuted this  coDv^ance  to  Jackson,  Thomson 
unequivocally  admits  Jackson's  ownership, 
and  acknowledges  that  his  possession  is  un- 
der Jackson.  He  and  Spence,  as  above 
shown,  executed  leases,  in  which  Jackson  is 
stated  to  be  the  owner  of  the  land.  Thom- 
son himself  testmes:  "When  Geo.  B.  Jack- 
son bought  the  land  from  Potter  I  took  pos- 
session of  it  for  him,  and  paid  taxes  on  it 
under  contract  with  Jackson.  I  leased  the 
section  from  Jackson,  and  handled  tbe  land 
as  his  agent**  He  further  testifies:  "Soon 
after  Jackson  bought  It  from  Potter,  I  took 
possession  of  the  land  under  Jackson's  title, 
and  recognized  his  title."  In  the  case  of 
Robinson  v.  Bazoon,  79  Tex.  524,  15  S.  W. 
585,  Judge  Gaines  says:  "Adverse  posses- 
sion, to  be  available  under  the  statute,  must 
be  continuously  hostile,  and  under  the  same 
claim  of  rlgbt  The  possession  must  con- 
tinoe  In  the  defendant  himself  for  the  full 
pwiod,  or  in  himself  and  others  with  whom 
be  can  assert  some  privity,  and  through 
whom  be  claims."  Wben  the  defendant  in 
this  case  abandoned  tils  own  claim,  under 
which  he  had  been  holding,  and  acknowl- 
edged the  superiority  of  Jackson's  title,  and 
held  no  longer  In  his  own  right,  but  as  Jack- 
son's tenant,  tbe  continuous  possession  nec- 
essary nnder  the  statute  was  broken,  and 
neither  before  nor  after  that  date  was  there 
sufficient  lapse  of  time  to  complete  the  period 
ot  limitation. 

Counsel  for  appellee  Insist  that  tbe  opin- 
ion In  tbe  case  cited  Is  not  Id  harmony  with 
tbe  cases  of  Gralg  v.  Cartwrlght,  65  Tex.  417, 
Converse  v.  Ringer  (Tex.  Civ.  App.)  24  S.  W. 
707,  and  the  cases  there  cited.  There  Is 
nothing,  however.  In  these  cases  which  mili- 
tates against  the  doctrine  announced  In  Bob- 
luson  V.  Bazoon,  above  cited.  In  each  of 
the  cases  relied  on  by  appellee  there  was 
continuous  possession,  either  by  one  person 
or  by  different  persons  claiming  in  privity 
with  each  other.  In  this  case,  however, 
when  the  deed  was  made  to  Jackson,  and 
appellee  attorned  to  him,  appellee's  posses- 
sion ceased,  and  a  possession  by  Jackson  be- 
gan, which  had  no  connection  with  the  pre- 
vious possession  of  appellee.  It  makes  no 
ditTerence  that  appellee,  some  years  later, 
acquired  Jackson's  title.  This  could  not 
serve  to  unite  these  periods  of  possession 
held  by  different  persons  under  different 
claims.  Tbe  case  stands  precisely  as  If  Jack- 
son, having  acquired  his  deed  from  Potter, 
had  actually  ejected  appellee  froip  the  prem< 


Ises,  and  held  possession  for  a  period  In.  per- 
son. In  that  case  Jackson  could  certainly 
not  have  availed  himself  of  tbe  previous  pos- 
session of  Thomson,  nor  could  Thomson  have 
done  BO  by  afterwards  purchasing  Jackson's 
title  and  re-entering  under  that  claim.  We 
therefore  conclude  that  the  evidence  failed 
to  sustain  tbe  plea  of  ID-years'  limitation, 
and  we  next  inquire  whether  6  years'  limita- 
tion was  shown. 

No  payment  of  taxes  was  proved  until 
1896,  for  which  year  payment  was  made  by 
appellee  for  Geo.  B.  Jackson.  We  must 
therefore  look  to  the  time  subsequent  to  this 
date  for  proof  of  limitation  under  this  stat- 
ute, and,  recurring  to  the  deeds  offered  by 
defendant,  we  find  that  deeds  were  register- 
ed in  regular  order  from  Jackson  down  to 
appellants  covering  a  period  of  more  than 
five  years,  and  that  payment  of  taxes  was 
made  for  that  period.  It  is  Insisted  that 
proof  of  rendition  for  taxes  was  necessary, 
but  it  Is  unnecessary  to  pass  upon  that  ques- 
tion. When  we  come  to  the  fact  of  pos- 
session, however,  we  are  confronted  with  a 
question  of  some  difficulty.  Jackson's  deed 
from  Potter  was  registered  February  9,  1895. 
The  evidence  already  referred  to  shows  that 
api>ellee.  Thomson,  recognized  Jackson's  ti- 
tie,  and  held  possession  for  him.  This  con- 
tinued until  October  29,  1897,  when  Jackson 
executed  a  deed  to  Williams,  wblcb  was  re- 
corded November  1,  1897.  With  reference 
to  this  transaction,  as  we  have  already  seen, 
appellee,  Thomson,  testified^  In  substance^ 
that  Williams  In  fact  had  no  Interest,  and 
claimed  none,  In  the  land  under  this  convey- 
ance; that  he  (Thomson)  furnished  tbe  mon- 
ey,  and  that  Williams  bought  the  land  for 
his  benefit,  and  because  be  thought  In  tbqt 
manner  he  could  better  perfect  bis  title  by 
limitation.  Possession  was  held  In  this  man- 
ner by  Tbomscm,  under  this  deed  to  Williams, 
from  November,  1897,  to  February  20,  1900, 
when  Williams  conveyed  to  Thomson.  The 
time  during  which  appellee,  Thomson,  thus 
held  under  the  deed  to  Williams  is  necessa- 
ry to  complete  the  period  of  five  years. 

The  question  Is  therefore  presented,  where 
one  person  is  In  possession  of  land  claiming 
titie  to  it,  but  holding  tmder  a  recorded  deed 
made  to  an  entirely  different  person,  although 
for  the  benefit  of  the  person  in  possession, 
can  ^ther  of  such  pwsons  compute  the  time 
of  such  posseiralon  as  part  of  the  five  years 
required  by  the  statute?  The  statute  itself 
provides:  "Every  suit  to  be  Instituted  to  re- 
cover real  estate,  as  against  any  person  hav- 
ing peaceable  and  adverse  possession  thereof, 
cultivating,  using  or  enjoying  the  same  and 
paying  taxes  thereon,  if  any,  and  claiming 
under  a  deed  or  deeds  duly  registered,  shall 
be  Instituted  within  five  years."  etc.  Rev. 
St  1895.  art  3342.  The  reasons  which  ted 
to  the  enactmeut  of  this  statute  have  been 
frequently  discussed  by  our  Supreme  Court, 
as  well  as  tiie  purpose  of  Its  several  provi- 
sions.   Dlscnsslog  article  2S92  of  Hartie/s 
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vngnt,  wUidi  contained  BUbatantlallr  tbe 
■ame  prorlsloua.  Judge  Boberta  saya:  "To 
acquire  a  rlgtat  to  land  under  thla  aecUoUt 
the  party  must  ahow  a  deed  duly  xeglatsred, 
and  poaaesslon  under  hia  deed  tm  flTe  years, 
and  Buch  poasesalon  must,  during  tUtt  time, 
be  attended  witb  tbe  uaual  Inddenta  of  full 
ownerahip;  tbat  la,  tbe  advantage  of  cnlti- 
ration,  uae  or  ojoyment,  and  the  burden  itf 
paying  tbe  taxea,  If  any  be  due.  Itrestaoothe 
Idea  that  be  wbo  can  abow  that  be  liaa  ttius 
notoriously  claimed  and  uaed  and  borne  the 
burthens  of  pnqierty  as  bla  own  la  moat  like- 
ly to  be  Its  true  owner,  altbong^  be  may  not 
be  able  to  ^Iblt  a  regular  chain  of  title 
from  and  under  the  government  and  ahall  be 
taken  to  be  the  true  owner.  This  la  giving 
very  great  force  to  the  presumptiona  arising 
from  the  uaual  Inddrats  of  ownership,  and 
can  only  be  accounted  for  reasonably  on  the 
supposition  that  great  Importnnce  and  vrelgbt 
was  attached  to  the  concurrence  of  so  many 
ct  the  Inddenta  of  ownerahip  aa  are  apedfled 
In  this  section,  to  wit  a  deed,  registration  of 
deed,  possession  of  land,  cultivation,  uae  or 
enjoyment  payment  of  tazea;  and  these  all 
continued  In  connection  during  the  full  pe- 
rtoil  of  Ave  yeara."  Mitchell  v.  Burdett.  22 
Tes.  fl33.  But  can  It  be  said  that  there  is  a 
concurrence  of  those  Incidents  In  this  cas^ 
where  the  deed  and  Its  registration  Is  In  the 
name  cf  one  penon,  while  the  possession, 
use,  and  claim  of  ovraerahtp  is  In  another? 
Again,  It  Is  said  by  Judge  Gould  In  Flanagan 
V.  Boggess,  46  Tex.  836,  tiut  *^e  object  of 
the  fltatote  In  making  registry  of  ttie  deed 
necessary  to  enable  tbe  possessor  to  avail 
himself  of  tbe  flve-yeara  limitation  Is  to  give 
notice  to  the  owner  that  the  defendant  in  pos- 
session Is  claiming  under  the  deed,"  This 
language  Is  quoted  from  the  opinion  of  Judge 
Wheeler  In  Kllpatrtek  r.  Slaneroa,  23  Tex. 
IS7,  In  which  the  defendanto  were  claiming 
under  deeds  which  did  not  correctly  describe 
the  lands.  There  it  la  aald:  "If  the  owner, 
sedng  tbe  d^endant  in  possession  of  tbe 
land,  had  consulted  Hie  record,  he  would  not 
have  been  apprised  thereby  that  the  defend" 
ant  was  claiming  under  these  deeds."  If  tbe 
purpose  of  requiring  the  deed  to  be  restored 
is  to  give  notice  tbat  the  person  In  possession 
is  claiming  under  such  deed,  clearly  the  facta 
of  this  case  did  not  meet  the  requirements 
of  tbe  statute.  Bad  the  owner  gone  to  the 
land,  he  would  have  found  Thomson  In  poa- 
sesalon. Had  he  asked  him  how  he  claim- 
ed. If  he  had  answered  an  he  testified  in  this 
case,  he  must  have  said  ttiat  he  claimed  tbe 
land  in  his  own  right  as  the  owner.  Had  the 
owner  then  gone  to  the  record,  he  would  have 
found  no  deed  to  Thomson,  but  only  to  Wil- 
liams. Thla  record  would  have  afforded  no 
notice  whatever  that  Thomaon  was  claiming 
under  this  deed.  We  theretore  conclode.tbat 
during  the  period  mentioned  the  require- 
ments of  tbe  statute  did  not  concur  either  to 
ThomB<u  or  Williams,  and  that  therefore 


the  evidence  failed  to  establish  ttiS  defense 
under  the  five-years  statute  of  llxnltatifms. 

These  conclusions  i*ender  it  neceasaiy  that 
the  Judgment  In  fovor  of  appdlee  be  reven- 
ed,  and  that  Judgment  be  here  rendered  for 
appellants  for  tiie  land  sued  for  and  all 
costs  of  suit  which  will  accordingly  be  diwa. 

Beveraed  and  rendered. 


METHODIST  BPI80OPAI<  CHUBCH 
SOUTH  et  sL  V.  CLIFTON  et  aL* 

(Court  ci  Civil  Appeals  ot  Texaa.  Jan.  tt, 
180U 

VOIiUMTAST  ASaOCIAT»>NB-nACrrZON  AGAINST 
— LIABIUTT— BQUXTABLB  REUBF. 

1.  A  voluntary  assodaUcHi  cannot  be  subject- 
ed to  an  ordinary  judgment  for  debt 

2.  Where  platntilf&,  acting  as  truateea  of  a 
college,  had,  for  the  use  of  a  volnntair  religions 
associatioD,  and  tuder  authority  of  tbe  associa- 
tion, expeuded  their  moDey s  Id  ereiAing  a  new 
boildiog  for  the  college,  and  snbseQaeotly  tbe 
building  erected  was  sold,  and  it  appeared  tliaC 
the  association  held  no  prop»ty  as  a  general 
fond,  and  that  all  the  property  controlled  by  it 
or  held  for  its  uae  was  charged  with  particaUr 
charitable  oses  distinct  from  the  colleee  in  ques- 
tion, there  was  no  property  which  could  in  equi- 
ty be  sohjected  to  plaiutiiSs'  claim  for  the  moa- 
eys  they  had  npanded. 

Appeal  fr«n  District  Court  Mcliennan 
County;  Sam  B.  Scott  Judge. 

Action  by  W.  R.  Clifton  and  otbou  against 
the  Methodist  Episcopal  Church  Soutb  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendants  appeal,  iteversed. 

Boynton  &  Boyntou,  for  appellanto.  Clark 
&  BoIlDger  and  Geo.  W.  Barcus,  for  appellees 

STREETMAN,  J.  W.  B.  Clifton,  D.  B. 
Gurley,  Mrs.  S.  A.  Bell,  as  independent  ex- 
ecutrix of  the  estate  of  J.  D.  Bell,  deceased, 
Eugene  Williams,  and  Bart  Moore  brought 
this  «uit  against  the  Methodist  Episcopal 
Church  South,  a  voluntary  association,  whose 
membership  is  too  numerous  to  be  herein 
sued;  Gmnbury  College,  a  voluntary  asso- 
ciation, of  which  John  Hanley,  John  D,  Ba- 
ker, and  D.  U  Nutt  are  trustees^  ita  members 
and  trustees  being  too  numerous  to  be  herein 
sued;  Clarendon  College,  Weatherford  Col- 
lege, Polytechnic  College,  and  Southwestern 
University,  duly  Incorporated  corpcurations; 
and  M.  S.  Hotchklss,  J.  R.  Nelson,  B.  B. 
Bolton,  W.  D.  Jackson,  and  T.  P.  Spa^ 
as  members  of  said  church. 

Plaintitts  alleged  that  certain  Indlvldaals 
named  In  tbe  petition  were  members  and 
local  agents  representing  said  corporatlont 
and  associations  in  varlons  counties  named, 
and  were  representative  members  of  said 
church  and  said  Granbury  College,  aa  volon- 
tary  associations,  and  bold  title  to  tbe  prop- 
erty therein  described  as  members  and  trus- 
tees of  said  voluntary  associations. 

Plaintiffs  alleged  that  in  November.  IfiSS. 
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said  cbiuCh,  acdnc  Northwest  Texas  Oon- 
ference,  composed  of  the  persona  named  In 
the  petition  and  others,  doly  aathoriwd  hj 
said  church,  appointed  plalDtlffs  trustees  of 
the  Waco  Female  College,  ai^  autitorlxed 
ptelntlflh,  with  others,  as  general  agents  of 
defendants,  to  hnlld  a  new  college  building 
la  or  near  Waco,  Tez..  fw  the  Waco  Fanale 
College.  That  by  virtue  of  said  authwlty, 
plaintiffs  undertook  the  woric  of  wectli^r  uld 
building,  and  In  condoctlng  the  same  (being 
aothwlzed  ao  to  do  by  said  church  and  its 
codefendants),  on  or  about  April  1, con- 
tracted indebtedness  aggregating  $17,500;  tbis 
Inddrtedness  being  r^uresented  by  promissory 
notes  signed  plaintiffs,  payable  to  various 
banks  and  persons,  and  bearing  Intweet  at 
10  per  cent,  pet  annum.  That  the  money, 
labtH*,  and  materials  recetved  for  said  notes 
were  devoted  to  the  erection  of  the  new  al- 
lege building.  That  said  building  was  ac- 
cepted by  said  defendante  as  the  proper^ 
of  said  church,  and  said  defendants,  wltii 
full  knowledge  of  all  the  fiicts,  Including  said 
tndebtedneaa,  ratified  and  confirmed  all  the 
acts  of  the  plaintiffs  In  the  erection  of  said 
new  building  and  the  omtracting  of  said  ior 
debtednesB.  That  In  all  matter  relating  to 
said  debt,  plaintiffs  w«e  sureties  and  defend- 
ants were  principals.  That  said  Indebtedness 
was  ftom  time  to  time  extended  by  giving 
renewal  notes,  r«nainlng  the  debt  of  defend- 
ante, until  about  January  1,  1900,  at  and  be* 
fore  which  time  Judgmente  were  obtelned  on 
Dotee  given  therefor  by  the  plaintiffs,  and 
■aid  creditors  now  look  atone  to  plalntiffa 
That  thereby  said  lihurcb  and  ito  codefend- 
ants, as  members  of  the  church  and  holding 
Its  assets,  became  bound  to  pay  plaintiffs 
917,000,  with  10  per  cent  per  annom  Interest 
from  April  1,  1899,  that  being  the  amount  so 
nssumed  and  paid  by  plaintiffs  to  said  ored- 
Itors. 

Plaintiffs  further  allege  that  said  church 
and  its  codefoidants  for  more  than  15  years 
bare  been  engaged  In  religions  and  education* 
al  work,  accumulating  money  and  property 
for  such  purposes,  and  said  contoratlons  and 
associations  have  acanlred  the  following  real 
estate:  (Then  follows  a  description  of  cer- 
tain lote  and  tracts  In  McLennan  county,  and 
the  campns  properties  of  the  .Tsrlons  educa- 
tional Instltutlona  made  defendants.)  Said 
real  estate  la  alleged  to  be  of  the  reasonable 
market  value  of  $200,000. 

Plaintiffs  farther  alleged  that  all  of  sold 
property  has  been  acaulred  for  the  use  and 
benefit  of  sold  church,  and  Is  held  by  the 
codefendants  of  snid  church  solely  for  ite  use 
and  benefit,  the  equlteble  and  ben^cial  title 
being  vested  in  said  church  as  a  voluntary 
Hssociatlon.  That  said  totel  property  of  said 
church  aggregates  more  than  $1,000,000,  and 
that  plaintiffs  have  from  time  to  time  made 
donations  to  sald  chnrch  of  money,  tim^  and 
l.ibor.  and  iu  said  new  college  enterprise,  as- 
agents  of  said  church  by  appdntment  of 
Northwest  Texas  Oinferenc^  secured  a  cam- 


pu  and  building  of  the  reat^nable  value  at 
$105,000^  charged  with  a  debt  of  |30,000.  In 
addltton  to  the  d^  herein  sued  upon,  and 
said  defeiiilants  failed  and  refused  to  asaist 
in  discharging  same,  and  allowed  aatd  prop- 
erty to  be  lost  to  aaid  church  undn*  execu- 
tion sale,  and  wittiont  fault  upon  the  part 
of  plaintiffs.  That  said  church  holds  no  prop- 
erty In  ito  own  name,  and  ail  the  property 
of  the  church  Is  held  by  corporations  or 
boards  ot  trustees  ftr  Ite  use.  That,  for  a 
raluabto  constderatton,  all  members  of  said 
church  have  agreed  that  all  obllgati<HUi  con- 
tracted by  tta  agenta  in  good  faith  for  Itt 
use  and  benefit  shall  be  dis^arged  by  the 
church,  and  thereby  sU  the  property  of  said 
church  la  chai^^  with  on  equitable  liea  for 
the  i^yment  of  the  debt  sued  on,  and  that 
there  is  no  adequate  remedy  at  law. 

Plaintiffs  pray  for  Judgment  against  said 
church,  and  said  cwporatlons,  associations, 
and  Individuals  as  members  of  said  church, 
and  that  salt!  judgment  be  charged  as  a  lien 
on  said  described  real  estate,  and  for  tan- 
closure  and  order  of  sale  and  execution 
against  the  church,  to  be  levied  on  ftny  prop- 
erty held  for  ite  use  and  benefit,  or  owned 
by  said  church,  and  for  general  and  special 
relief. 

The  petltton  of  ai^Ilees  might  be  con- 
strued as  an  eff(wt  to  obtain  a  simple  judg- 
ment against  the  Methodist  Bpiscopal  Oburcfa 
South,  and  the  judgment  rendered,  in  some 
respects,  can  hardly  be  distlngntstaed  from  an 
ordinary  judgment  at  law  for  debt;  but  ap- 
pellees in  their  brief  state  that  they  sued  In 
equity  to  charge  upon  the  property  of  ap- 
pellant the  Indebtedness  Incnired  by  them  as 
agente  of  the  church  In  ite  educational  ex- 
tension work.  The  answer  of  aHwIIant  vras, 
in  our  fvtolon,  sufficient  to  raise  the  ques- 
ttons  discussed  in  this  opinion. 

Special  issues  were  submitted  to  the  jnty, 
and  upon  their  answws  thereto  a  judgment 
was  rendered.  After  setting  out  the  q>ecial 
Issues  and  the  answers  of  the  jury,  the  judg- 
ment recites  that  it  appears  that  W.  R.  Clif- 
ton. Bart  Moore,  D.  B.  Ourley.  J.  D.  Bell, 
and  Eugene  Williams  were,  previous  to  1800, 
appointed  by  tbe  Methodist  Episcopal  Church 
South  ite  agents,  with  poww  and  authority 
to  erect  a  new  building  for  one  of  Its  educa- 
tional institutions,  then  known  as  the  Waco 
Female  College,  and  that,  in  performing  tbe 
work  of  erecting  such  building,  said  agents 
borrowed  and  advanced  during  ssid  year  the 
sum  of  $17,800,  and  continuously  since  have 
paid  or  been  held  personally  responsible  for 
interest  thereon,  aggregating  the  further  sum 
of  920,489.72:  that,  after  borrowing  tbe 
amount,  the  same  was  expended  in  erectli^ 
and  completing  said  building;  that  in  1892 
sold  church,  through  the  Nrnthwest  Texas 
Conference,  was  notlfled  that  said  agents 
had  created  an  indebtedness,  of  which  the 
amount  so  borrowed  and  expended  by  said 
agonte  was  a  part,  and,  after  such  notice, 
ratified  the  arts  of  said  agents  la  creating 
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uld  Indebtedneqa  claimed  uld  bolldlns 
to  be  tbe  property  ctf  said  church,  and  there- 
by became  responalble  to  plaintiffs  tor  said 
amount  and  Interest;  and  It  being  expresslr 
adjudicated,  ai  against  all  parties  to  the  anlt, 
that  said  church  is  a  voluntary  association, 
and  that  a  sufficient  number  of  Its  members 
have  been  made  parties  and  have  answered 
for  Its  protection,  and  that  the  titles  to  the 
properties  described  herein  In  the  plaintiffs' 
petition  are  held  In  trust  by  the  respecttre 
tmsteea,  In  whom  said  titles  ere  rested,  toe 
the  use  and  benefit  of  said  church,  and  that 
said  church  owns  the  equitable  titles  th^etD^ 
and  said  titles  and  said  prt^ertles  are  sub- 
ject to  execution  for  the  payment  of  said  in- 
debtedness, said  properties  being  described  as 
follows:  (Then  follows  a  particular  descrip- 
tion of  two  parcels  of  land  in  Waco,  Tex., 
one  of  which  the  Judgment  says  is  the  "New 
Austin  Street  Methodist  Church  property," 
and  the  other  *tbe  charch  and  parsonage,  be- 
ing the  5tb  Street  Methodist  Ohnrdi  proih 
erty.") 

Then  the  Judgment  continues  as  follows: 
"And  It  further  appearing  to  the  court  that 
the  plaintiffs  are  entitled  to  their  debt  and 
Interest,  as  damages,  aggregating  thlrty-soT- 
en  thousand  seven  hundred  and  eighty-nine 
and  fs/ioo  (137,780.72)  dollars,  together  with 
Issuance  of  execution  therefor,  to  be  levied 
upon  the  pr<q>erty  of  said  church  within  the 
Jurisdiction  of  the  N.  W.  Texas  Conference 
of  said  church,  excepting  therefrom  the  fol- 
lowing described  property,  to  wit:  [Here 
follows  description  of  real  estate  belonging 
to  Oranbury,  Weatherford,  Polytechnic,  and 
Olarendon  Oolleges  and  Southwestern  TTnl- 
verslty.]  Now,  therefore.  It  Is  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
plaintiffs.  W.  R.  Clifton.  Bart  Moore,  D.  R. 
Gurley,  Eugene  Williams,  Mrs.  a  A.  Bell, 
legal  representative  of  the  estate  of  J.  D. 
Bell,  deceased,  do  have  and  recover  of  and 
from  the  Methodist  Episcopal  Church  South, 
the  Board  of  Trustees  of  Waco  Female  Col- 
lege, a  duly  Incorporated  corporation,  and  of 
J.  R.  Nelson,  R.  O.  Rounsavatl,  L.  B.  Black, 
Sam  P.  Wright,  W.  D.  Jackson,  H.  A.  Bor- 
land, G.  W.  Wyatt,  John  Hantey,  John  D. 
Baker,  D.  L.  Nutt,  M.  S.  Hotchkiss,  B.  H. 
Bolton,  W.  D.  Jackson,  T.  P.  Sparks,  J.  D. 
Stocking,  C.  A.  Burton,  T.  J.  Nolan,  I.  W. 
Stephens,  R.  W.  Kindel,  W.  H.  Edieman, 
R.  C.  Armstrong,  J.  B.  Baker,  George  Mnlk- 
ey.  Joseph  8.  Key,  J.  W.  Hodges,  J.  W.  Sny- 
der, as  being  constituent  members  In  law  of 
said  voluntary  association,  Methodist  Epis- 
copal Church  South  (but  not  against  them 
as  individuals),  the  sum  of  thirty-seven  thou- 
sand seven  hundred  and  eighty-nine  and 
^Vioo  (fS7,789.72)  dollars,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per 
annum  from  this  date  until  paid,  for  which 
let  oecntlon  Issue,  to  be  levied  only  upon 
any  property  of  the  said  Methodist  Episcopal 
Church  South  within  the  Jurisdiction  of  the 
Northwest  Texas  Conference  and  excepting 


therefrom  the  tracts  ot  land  IwreUilMAin  ex- 
cepted." 

The  Methodist  Episo^l  Gbnrch  South 
has  appealed,  and  in  its  brief  presents  a 
number  of  assignments,  contendlDK,  among 
other  things,  that  the  Indebtedness  of  plain- 
tiffs was  Incurred  without  Its  aathority  and 
In  violation  of  Its  InstructlonB,  denying  that 
the  Northwest  Texas  Conference  ratified  the 
transactloDS  Ixy  which  the  Indebtedness  was 
Incurred,  or  that  it  had  authority  to  do  so. 
Two  questions,  however,  are  presented  wfalcb 
control  the  disposition  of  the  case,  and  ren- 
der unnecessary  a  consideration  of  other  as- 
slgnmeDts:  (1)  Whether  the  appellant  was 
such  person  In  law  as  could  be  subjected  to 
an  ordinary  judgment  for  debt;  and,  CI>  if 
not;  did  appellees  show  themselves  entitled 
In  equl^  to  subject  any  iwoperty  of  appel- 
lant to  any  character  of  trust  or  lien  for 
their  benefit?  As  we  have  stated  above.  It 
is  not  clear  whether  appellees  In^st  that 
they  were  entitled  to  a  Judgment  for  debt 
against  appellant,  or  only  to  relief  in  equity 
by  the  enforcement  of  an  equitable  lien,  but 
the  Judgment  rendered  Beems  to  proceed  up- 
on both  theories,  first  establfsblng  a  Uen  op- 
en certain  property,  and  then  awarding  Judg- 
ment as  for  an  ordinary  debt,  -with  ttxecutloa 
accordingly.  It  Is  therefore  necessary  to  de- 
cide both  questions. 

The  petition  simply  alleges  that  appeHant 
Is  a  voluntary  association,  and  a  number  of 
3;>er8onB  are  made  defendants,  not  as  Individ- 
nals,  but  as  constituent  members  of  said  as- 
sociation, upon  the  theory  that  the  entire 
membership  is  too  numerous  to  be  made  par- 
ties. It  is  not  sought  to  be  held  as  a  partner^ 
ship,  nor  a  corporation,  and  do  personal  lia- 
bility is  claimed  against  Its  members.  It  is 
well  established  that  such  an  association  can- 
not be  sued,  and  a  personal  Judgment  ren- 
dered against  it.  As  said  by  Chief  Justice 
Garrett;  In  Burton  t.  Grand  Kapids  School 
Furniture  Company  (T».  Clv.  App.)  81  R 
W.  91:  "There  was  an  evident  attempt  to 
sue  the  church  as  an  organisation,  wbldi.  as 
It  was  an  nnlncorpwated  association,  could 
not  be  done  (citing  Tunstall  v.  Wormley.  54 
Tex.  476;  Devoss  v.  Gray,  22  Ohio  St  Iffi; 
Wllklns  V.  Wardens,  etc.,  52  Ga.  852;  Ash 
V.  Guie,  87  Pa.  498  [39  Am.  Rep.  818]).  An 
unincorporated  association  Is  no  person,  and 
has  not  the  power  to  sne  or  be  sued.  When 
such  an  assodatton  has  been  organized  and 
is  conducted  for  profit,  It  will  be  treated  as 
a  partnership,  and  Its  members  will  be  held 
liable  as  partners.  But  In  the  case  of  re- 
ligious and  eleemosynary  assoclatlona,  the 
members  and  managing  committees  who  in- 
cur the  liability,  assent  to  It,  or  subsequent- 
ly ratify  It,  become  pmonslly  liable."  The 
authorities  cited,  as  well  as  many  othen 
which  we  have  examined,  folly  justify  the 
conclusions  above  quoted.  Bates  on  Part- 
nership, I  76;  McCabe  v.  Goodfellow  (N.  T.) 
80  N.  E.  728.  17  L.  R.  A.  204;  Reding  V. 
Anderson  (Iowa)  34  N.  W.  800;  ClaA  v. 
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O'BouAe  et  al.  (Mich.)  69  N.  W.  147,  66  Am. 
St  Rep.  889;  In  i«  St  James  Club,  2  De 
CSex,  M.  &  Q,  S8&.  We  conclude  that  no 
Judgment  coold  be  propo-ly  rendered  agalnit 
the  Metbodlat  Kplscopal  Otanrch.  aa  ancb, 
unless  for  tbe  purpose  of  enforcing  some 
equitable  right  which  plalutlfTs  had  against 
■cnne  property  held  by  that  association. 

Many  authorities  are  cited  by  appellees 
Involving  actions  against  noincorporated  as- 
BoclatloDS  and  their  members,  and  to  which 
we  have  given  careful  examination  and  con- 
sideration. They  will  be  found  to  fall  clear- 
ly within  one  of  three  classes:  (1)  Cases  in 
which  the  association  has  been  found  to  be 
a  Joint-stock  association,  and  Id  which  It  or 
its  members  have  been  held  liable  on  the 
theory  of  partnership.  Of  this  class  are 
Gorman  et  al.  v.  Russell  et  al.,  14  Cal.  6S1; 
Industrial  Lumber  Co.  v.  Texas  Pine  Land 
Association  (Tex.  Giv.  App.)  72  8.  W.  870. 
(2)  Cases  in  which  individual  members  have 
been  held  liable,  ^ther  In  person,  or  on  the 
principle  of  agency  for  debts  incurred  by 
tbem  tor  the  benefit  of  such  associations. 
Such  are  Rldgely  v.  Dodson,  8  Watts  &  S. 
(Pa.)  118;  Downing  v.  Manu.  8  B.  D.  Smitii 
(S.  T.)  86.  (8)  Cases  In  which  the  plaintiffs 
have  shown  themselves  entitled  in  equity  to 
subject  the  general  property,  or  some  par- 
ticular property  of  such  assodatloo,  to  their 
claims,  by  virtue  of  an  equitable  Hen  or 
some  apedes  of  trust  Of  this  character  are 
the  following:  Society  of  Shakers  v.  Wat- 
son, 68  Fed.  780,  10  C.  C.  A.  632;  Smith  v. 
Swormstedt,  16  How.  (U.  S.)  302,  14  L.  Ed. 
W2;  Van  Houten  v.  Pine.  38  N.  J.  Bq.  133. 
In  this  case  It  is  not  claimed  that  there  was 
a  partnership.  There  are  express  findings 
by  the  Jury  that  neither  of  the  corporations 
or  individuals  sued  as  defendants  person- 
ally authorized  or  took  any  part  in  the  crea- 
tion of  the  debt  sued  upon.  Olesrly,  there- 
fore, this  case  is  not  of  the  first  or  second 
class  above  described.  It  remains  to  be  de- 
termined whether  it  is  a  case  of  the  third 
class  enumerated.  The  case  of  Tan  Houten 
V.  Pine,  36  N.  J.  Eq.  133,  was  a  suit  against 
Pine  as  president,  and  Ingalls  as  secretary, 
and  "twelve  hundred  other  copartners,  as  the 
Masonic  Mutual  Life  Insurance  Company." 
The  company  was  alleged  to  be  a  voluntaiy, 
friendly  life  Insurance  society,  in  which  the 
members,  according  to  the  agreements  con- 
tained in  the  constitution  and  by-laws,  con- 
tributed by  regular  assessments  to  create  the 
funda  of  tiie  society,  upon  the  mutual  agree- 
ment and  understanding  that  at  their  death 
a  certain  sum  of  money  should  be  paid  to 
theli  designated  relatives.  Van  Houten  was 
a  member  of  this  society,  and  upon  his  death 
bis  vrldow  filed  a  bill  In  eqnl^  to  compel  the 
payment  of  the  policy,  to  which  a  demurrer 
was  filed  for  want  of  parties  and  want  of 
equity  In  the  bill.  In  disposing  of  the  latter 
ground  of  demijirrer,  the  court  says:  "The 
Masonic  Untual  Life  Insurance  Company  is 
not  a  corporation;  It  li  a  voluntary,  Mendly 


life  Insurance  society.  Equity  takes  cogni- 
sance of  the  affairs  of  such  associations,  and 
grants  relief  by  treatli^  them  as  partner- 
ships, or .  by  looking  Into  the  scheme  and 
compelling  conformity  to  it,  or  reforming  it 
and  enforcing  it  or,  if  the  plan  is  deemed  Im- 
practicable, decreeing  a  dissolution  and  dis- 
tributing the  funds:  and,  speaking  gener- 
ally, It  redresses,  as  far  as  it  can,  the  griev- 
ances of  the  members  of  these  societies  who 
complain  to  it  of  injustice  affecting  their  pe- 
cuniary interests  therein.  In  the  case  lu 
hand  (though  It  Is  not  stated  In  the  bill  to  be 
so)  the  company,  as  appears  by  the  copy  of 
by-laws  put  In  on  their  part  on  the  argu- 
ment has  a  very  large  accumulated  surplus 
fund,  amounting  to  over  ^,000.  Apart 
from  that  admission,  and  looking  at  the 
statements  of  the  bill  alone.  It  does  not  ap- 
pear that  the  company  has  not  a  fund  out  of 
which  the  complainant  may  be  paid.  It  is 
therefore  unnecessary  now  to  consider 
whether  the  court  would,  if  there  were  no 
other  means,  order  payment  through  an  .as- 
sessment on  the  members.  It  Is  enough  to 
say  that  It  is  not  an  absolute,  certain,  and 
clear  proposition  that  the  bill  would  be  dis- 
missed for  want  of  merits  on  the  hearing." 
The  effect  of  this  decision  la  that,  where 
such  a  Toluutary  association  has  a  fund 
created  for  the  purpose  of  paying  certain 
death  claims,  the  persons  entitled  thereto 
may  sue  a  sufficient  number  of  the  members 
of  such  association,  and  compd  tbetr  claims 
to  be  paid  out  of  stich  fund. 

The  case  of  Smith  et  al.  t.  Swormstedt  et 
aU  above  cited,  grew  out  of  division  of  1844 
of  the  Methodist  Episcopal  Church  North  and 
South.  It  appeared  that  the  Methodist  Book 
Concern,  t  corporation  under  the  laws  of 
Ohio,  was,  prior  to  said  division,  operated  for 
the  purpose,  among  others,  of  providing  a 
charitable  fund,  known  as  the  "Book  Oon- 
cem,"  for  tlie  support  of  the  traveling  and 
worn-out  preachers  of  said  church.  The  bill 
was  filed  by  the  complainants  for  themselves, 
and  in  behalf  of  the  traveling  and  worn-out 
preachers  in  connection  with  the  society  of 
the  Methodist  Episcopal  Church  South  In 
the  United  States,  to  recover  a  share  of  that 
fund.  The  court  after  holding  that  the  sep- 
aration was  not  an  act  of  secession  by  the 
Southern  Church,  but  a  voluntary  division  of 
the  society,  simply  decides  that  the  com- 
plainants, having  shown  themselves  to  be 
the  beneficiaries  for  whom  said  fund  was  cre- 
ated, and  not  having  forfeited  their  rights, 
were  entitled  In  equity  to  have  a  division 
of  said  fund,  and  to  have  their  share  set  apart 
to  them. 

The  basis  of  the  suit  In  Society  of  takers 
et  al.  V.  Watson  et  al.,  68  Fed.  730,  10  C. 
0.  A.  632,  was  a  promissory  note,  but  In  that 
case  it  was  shown  that  the  debt  represented 
by  the  note  was  Incurred  by  the  regularly 
appointed  trustees  of  the  society,  and  that 
the  money  borrowed  went  to  increase  the 
fundi  of  the  society,  and  that  the  persons 
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who  fDmlsbed  the  money  in  tbls  manner 
were  entitled  to  an  equitable  lien  upon  the 
property  thna  increased. 

The  foregoing  cases  are  cited  and  relied 
upon  by  appellees.  Many  others  of  similar 
Import  might  be  added,  but  the  principle  In- 
volved is  the  same.  In  every  instance  the 
complainants  show  themselves  entitled  to 
charge  some  property  belonging  to  the  asso- 
ciation generally,  or  to  some  partiCDlar  fund, 
cither  as  heueficiarlei  or  aa  boldua  of  an  eq- 
uitable Hen. 

In  this  case,  the  pleadings  and  evidence 
show  that  the  particular  property  belonging 
to  the  Waco  Female  College  has  been  sold, 
and  there  is  no  eGFort  to  fix  a  lien  upon  that 
property.  Other  property  Ts  pointed  out  in 
the  petition,  which  Is  sought  to  be  subject- 
ed to  a  lien,  as  was  done  In  the  cases  cited. 
With  reference  to  this  and  all  other  property 
held  for  the  use  of  appellant,  the  jury  made 
the  following  special  finding:  "(22)  Does  the 
defendant  Methodist  Bi^sct^al  Church 
South  accumulate  property  or  hold  any  prop- 
>r^  for  general  puri>oBe8?  Ans.  They  do 
not  (23)  Is  the  property  used  by  the  vari- 
ous branches  or  institutions  of  the  Methodist 
Episcopal  Church  South  denomination  con- 
tributed by  voluntary  donatlcms  for  a  defi- 
nite, specific  purpose?  Ans.  It  was.  (24) 
Have  Clarendon  College,  Oranbury  College, 
Polytechnic  College,  Weatherford  College, 
and  Southwestern  University,  or  any  two  of 
them,  any  joint,  common,  financial  interest, 
or  has  any  one  of  said  schools  any  control 
ovet  the  finances  of  any  other  school?  Ans. 
No.  (26)  Did  any  of  the  schools  mentioned 
In  the  preceding  question  have  any  connec- 
tion with  the  creation  of  the  debts  sued  up- 
on, or  any  Interest  In  the  matters  for  which 
said  money  was  expended?  Ans.  No.  (26) 
Does  the  Northwest  Texas  Conference  or  the 
Methodist  Episcopal  Church  South  own  any 
property,  and,  If  so,  what  property,  and  for 
what  purpose  or  purposes  Is  the  same  held? 
Ans.  They  own  church  and  school  property: 
purpose,  for  school  and  churches,  (27)  How 
has  the  property  held  by  local  Methodist 
Gliurch  associationB  been  accumulated— by 
voluntary  donations  or  otherwise?  Ans.  Vol- 
untary and  solicited.  (28)  If  the  property 
last  mentioned  has  been  accumulated  by  vol- 
untary donations,  were  said  donations  solicit- 
ed and  made  for  the  use  of  the  particular 
school  or  local  church  using  the  same,  or 
were  such  donations  made  for  general  pur- 
poses? Ans.  For  specific  purposes."  Upon 
these  findings,  the  property  of  the  other  de- 
fendant colleges  was  excepted  from  the  op- 
eration of  the  Judgment,  but  the  Judgment 
virtually  authorizes  execution  against  the 
Austin  Street  Church  property  and  the  Fifth 
Street  Church  property  In  the  city  of  Waco. 
In  our  opinion,  the  verdict  of  the  Jury  makes 
it  clear  that  the  church  now  holds  no  prop- 
erty directly  connected  with  the  enterprise 
for  which  the  Indebtedness  of  appellees  was 
tecurred;  that  It  holds  no  property,  aa  a  gen- 


eral fund  of  the  association,  which  might  be 
charged  In  equity  with  this  debt;  but  Omx  all 
of  the  ptf^erty  controlled  by  It;  or  held  fcr 
its  use,  Is  charged  with  particular  diaritaUe 
uses,  separate  and  distinct  from  the  Waoo 
Female  College,  and  whicA  cannot  be  lawfol- 
ly  diverted  from  the  purposes  for  which  tt 
was  donated.  Peny  on  Trusts,  H  733,  TSi 
and  cases  cited;  24  Am.  Sb  Ekis.  Bki9.  Law 
<2d  Ed.)  p.  862. 

These  oondoaions  compel  us  to  answer  in 
the  negaUve  both  of  tiie  qnegtionB  propounded 
in  the  beginning.  Appellant-  was  not  audi  a 
perscm  as  could  be  sued  at  law,  and  apptileei 
not  only  failed  to  point  out  any  iHx>perty  sub- 
ject In  equity  to  their  claim,  but,  on  the  con- 
trary, the  evidence  and  the  verdict  con<dnBire- 
)y  shows  that  no  such  property  exists.  Ap- 
pellees Insist  that  the  Judgment  ahonld  not 
be,  for  this  reason,  set  a^de,  because  appel- 
lant might  in  the  future  acquire  pn^ier^ 
subject  to  their  demand.  It  Is  not  dear  to 
us  how  this  could  be  possible,  but,  if  It  were, 
the  contention  could  only  be  sustained  on  the 
theory  that  the  appellees  were  entitled  to  sa 
ordinary  Judgment  for  their  debt,  with  award 
of  execution;  but  this  we  have  decided  ther 
cannot  obtain.  We  therefore  conclude  that 
neither  at  law  nor  In  equity  wen  appellees 
entitled  to  recover,  and  the  judgmoit  In  their 
favor  will  therefore  be  reversed,  and  jod^ 
ment  rendered  in  favor  of  appelant. 

Beversed  and  rendered. 


HOUSTON  ft  T.  G.  B.  OO.  eC  aL  v.  DB 

BEBRY  at  aL* 

(Court  of  CHtU  Appeals  ot  Texas.  Jan. 

PUBLIC  XJLND8  —  OERTTFlCATKa  —  SUHVBTS  - 
TBBSFASS  TO  TRY  TITLK-^VIDBNCB-IUTB- 
RIAUTT— JUDOHENTS-COLLATBRAL  ATTACK 
—  SECONDARY  PROOF  —  SDFFICIKNCY  OF 
PREDICATE. 

1.  The  district  surveyor  of  one  county  w&s 
not  authorized  to  make  the  surveys  in  another 
county,  where  that  county  at  that  time  was  at- 
tached to  a  different  land  district  than  that  to 
which  the  surveyor  belonged. 

2.  Under  Pasch.  Dig.  art.  4573,  which  was  hi 
force  in  1846,  and  which,  while  it  required  cer- 
tificates to  be  filed  with  the  entry  of  tippSca- 
tinn  in  the  office  of  the  conuty  or  district  8D^ 
veyor,  also  provided  that  the  act  should  not  h» 
so  construed  as  to  prevent  holders  of  certificates 
of  scrip  from  having  the  same  surveyed  withoot 
entry,  a  survey  made  in  1846  under  a  bonntr 
certificate  was  valid,  although  such  certificate 
was  not  actually  filed  In  the  t^ce  of  the  soi- 
veror. 

3.  Evidence  that  the  origlnftl  of  a  Judgment 
and  papers  la  the  cause  In  which  it  was  ren- 
dered had  been  destroyed  by  fire,  together  with 
proof  by  the  plaintiff  in  the  cause  and  his  at- 
torney that  a  paper  ottered  was,  with  some  nn- 
Important  exceptions,  a  true  copy  of  the  decree 
rendered  and  entered  In  the  causa,  was  a  sofB- 
cient  predicate  for  the  introduction  of  the  eopj. 

4.  The  fact  that  a  judgmeut  in  a  suit  nooer 
Pasch.  Dig.  art.  5460,  providing  for  actfom 
agaiast  niiknown  heirs,  and  the  publication  of 
citation  against  them,  did  not  show  on  its  face 
that  proper  affidavit  was  made,  authorizing  pub- 
lication by  dtatlon,  nor  that  it  was  a  prooeed- 

*RehearlnB  <)«Qled  February  IT,  ttOi,  and  writ  ot  er- 
ror denied  by  Supreme  Court 
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ins  In  tfao  district  eonrt  of  any  cotiiit7>  nor  In 
wbat  paper,  if  any,  publication  was  made,  nor 
that  laud  Certificates  were  in  the  possessi(Hi  of 
a  party  to  the  suit,  nor  that  an  attorney  waa 
appointed  to  represent  the  anknown  heirs,  was 
not  sufficient  to  affect  the  jadgmeut  in  a  collat- 
eral proeeedittg. 

6.  Where  a  certificate  was  Issued  to  the  heirs 
of  a  person  shown  by  it  to  be  dead,  a  jadgmeut 
against  the  heirs  of  sach  dead  person,  aud  in 
favor  of  one  claiming  the  land  adversely  to  such 
heirs,  shows  a  complete  title  to  the  <xrtlficate 
in  the  person  In  whose  favor  the  Jndgment  is 
rendered  and  his  snccessors. 

Q.  Assffmmenta  presenting  two  qnestiona— the 
admissibility  of  tesUmony  tor  the  purpose  of 
proof  Bud  for  the  purpose  of  contradiction— are 
not  in  such  form  as  to  require  considnatlon  on 
appeal. 

7.  In  treqpBW  to  by  title,  where  plaintiffs 
claim  under  a  Jadgmeut  against  unknown  heirs, 
to  whom  a  certificate  was  granted,  evidence 
that  some  person  claiming  to  be  au  heir,  with- 
in the  description  of  the  certificate,  bad  Sled  a 
power  of  attorney  in  the  General  I^and  Office 
shortly  piior  to  the  date  when  the  above  judg- 
ment was  rendered  was  immaterial,  as  It  could 
not  affect  the  Talldity  of  the  judgment,  or  haTe 
any  bearing  on  the  title  of  the  persons  claiming 
thereunder. 

Appeal  from  District  Conrt,  TravlB  Connty; 
George  Calhoun,  Judge. 

Action  by  A.  A.  De  Berry  and  others 
against  the  Houston  A  Texas  Central  Rail- 
road Company  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

Cobbs  &  Hlldebrand,  for  appellants.  West 
ft  Gocbran  and  BL  Oartled^  for  appdlees. 

STRBETMAN.  J.  Appellees  brought  this 
salt  In  the  form  of  trespass  to  try  title 
against  the  Houston  &  Texas  Central  Rail- 
road Company,  Cbas.  Dillingham,  and  F.  P. 
Olcott,  to  recover  a  tract  of  1,920  acres  of 
land,  known  as  the  "John  M.  Seaton  Sur- 
vey," now  to  Ford  connty,  but  formerly  sit- 
uated in  Hardeman  county,  Tex.  The  case 
was  tried  on  change  of  venue  to  the  district 
court  of  Travis  cotmty,  Tex.,  and  appellees 
obtained  Judgment  for  the  land  sued  for, 
from  which  said  defendants  have  prosecuted 
this  appeal. 

The  appellees  derive  tbeir  title  through  the 
betrs  of  John  M.  Seaton,  and  claim  under  a 
location  and  survey  made  under  boun^  cer- 
tificate No.  8,  Issued  to  the  heirs  of  John 
M.  Seaton  April  30,  1846.  Appellants  claim 
by  virtue  of  a  patent  based  upon  a  location 
and  survey  of  two  land  certificates  hisued  by 
the  state  to  the  Houston  &  Texas  Central 
Railroad  Company.  The  contention  of  ap- 
pellees, which  was  sustained  by  the  trial 
court,  Is  that  the  survey  under  which  appel- 
lants claim  was  invalid  because  not  made 
by  the  proper  officer.  The  facts  with  refer- 
ence to  said  surrey  and  the  location  of  the 
certificates  of  appellants,  and  also  that  under 
wblch  appellees  claim,  were  agreed  upon  In 
tbe  trial  court,  and  we  do  not  deem  It  nec- 
essary to  set  out  said  facts  In  full  In  this 
opinion.  The  rarveys  under  which  appellants 
claim  were  made  September  25,  1872,  by  J. 
H.  Denken,  deputy  snrv^or  of  Jack  land 
district,  whose  flelA  notes  were  ap[«0Ted 
78  8.W.— 47 


E.  Bo<»ie,  district  surveyor  of  said  district 
The  survey  under  which  appellees  claim  was 
made  by  virtue  of  a  duplicate  certificate  is- 
sued in  lieu  of  the  bounty  warrant  certificate 
No.  8,  above  mentioned,  by  W.  A.  Benson, 
district  surveyor  of  Jack  land  district,  by  W. 
S.  Mabry,  his  duly  appointed  special  deputy, 
on  November  14,  1874. 

Appellants'  first  and  second  assignments  of 
error  complain  of  tbe  holding  of  the  trial 
court  to  tbe  effect  that  the  location  of  appel- 
lants' certificates,  as  above  stated,  was  In- 
valid, because  of  the  want  of  authority  In 
the  officer  who  made  said  surveys.  Appel- 
lants have  presented  under  these  aaslgn- 
ments  a  lengthy  and  able  argument  to  sup- 
port of  their  contention,  but  we  do  not  dis- 
cover In  tbe  record  any  facts  which  diatto- 
guish  this  case  from  those  in  which  the  va- 
lidity of  surveys  made  by  these  officers  have 
been  heretofore  passed  upon  by  our  courts. 
The  following  cases  have  directly  or  indirect- 
ly disposed  of  all  the  contentions  made  by 
appellants,  and  we  do  not  believe  that  It 
would  serve  any  good  purpose  to  discuss 
these  questions  further  at  this  time:  Cox  v. 
Railway  Co.,  68  Tex.  226,  4  S.  W.  455;  Ol- 
cott V.  Smith  (Tex.  Civ.  App.)  70  S.  W.  343; 
H.  &  T.  C.  Ry.  Co.  V.  Carter  (Tex.  Civ.  App.) 
24  S.  W.  1104;  Marsalls  v.  Oreager  (Tex. 
Olv.  App.)  21  S.  W.  547;  Kimmarle  v.  H.  &  T. 
O.  Ry.  Co.,  76  Tex.  686,  12  S.  W.  698;  Blum 
V.  H.  &  T.  C.  Ry.  Co.  (Tex.  Civ.  App.)  31 
S.  W.  528;  H.  &  T.  C.  Ry.  Co.  v.  Bowie's 
Heirs  (Tex.  Civ.  App.)  21  8.  W.  305;  Duran 
V.  H.  &  T.  C.  Ry.  Co.,  86  Tex.  291,  24  S.  W. 
258.  The  effect  of  the  foregoing  decisions  Is 
that  the  district  surveyor  of  Jack  county 
was  not  authorized  to  make  the  surveys  to 
Hardeman  county,  under  which  appellants 
claim,  to  1872,  because  said  county  waa  at 
that  time  attached  to  tbe  Montage  land 
district 

The  third  and  fourth  assignments  of  error 
attack  the  validity  of  appellees'  location  on 
the  ground  that  tbe  certificate  under  which 
said  locations  were  made  was  never  filed 
with  the  district  surveyor  of  the  Jack  land 
district  and  that  no  entry  was  made  of  said 
certificate.  This  does  not  seem  to  have  been 
a  positive  requirement  of  the  statute  at  the 
time  these  locations  were  made.  Articles 
8804.  3806,  and  8806  of  the  Revised  Statutes 
of  1879  contato  a  positive  provision  requiring 
tbe  certificate  to  be  filed,  together  with  the 
entry  or  application,  to  the  office  of  the  coun- 
ty or  district  surveyor,  and  further  provide 
as  follom:  "Hereafter  no  surrey  shall  be 
made  until  after  entry  or  application,  as  pro- 
vided to  tbe  preceding  article."  Article  4573, 
however,  of  Paschal's  Digest  wblch  was  the 
law  in  force  at  tbe  time  appellees'  locations 
were  made,  while  it  contatoed  substantially 
the  same  requirements  as  tbe  articles  above 
dted,  concluded  as  follows:  "Provided  that 
nothing  to  this  act  shall  be  so  construed  as 
to  prevent  holders  of  certificates  or  scrip 
from  bavlng  the  same  sorreyed  without  en- 
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try,  tmt  nich  Borrej  shall  not  liar«  a  pref- 
erence, or  glTo  any  riglit  ow  a  location  or 
entry  6t  the  same  land  iHwrloasly  made  In 
the  proper  office.*'  Tbe  difference  In  tbeae 
proTlsloiu,  In  our  opinion,  Jnstifled  tbe  low- 
er eonrt  In  holding  that  tibe  rarreyi  made 
under  the  Beaton  certlflcate  were  ralldt  no^ 
withstanding  the  fact  Uiat  nSA  ewUflcate 
was  not  actually  filed  In  tbn  aOee  at  the  snr^ 
veyor. 

Substantially  the  same  question  Is  presoit- 
ed  under  the  fifth  and  sixth  assignments  of 

ORW* 

In  appellants'  serentii  and  eighth  asdgn- 
ments  of  enor  It  Is  contended  that  Oa  loca- 
tion Of  appellees*  certlflcate  was  Invalid,  be- 
cause at  said  time  0ie  counties  of  Wise.  Mon- 
Ugue,  Jack,  and  Young  had  not  had  their 
county  lines  or  boundaries  legally  surveyed 
and  established,  and  because  said  conntlee 
had  not  compiled  with  the  law  In  force  prior 
to  said  date,  in  getting  copies  of  field  notM 
of  prior  surveys  and  maps,  as  required  by 
the  act  of  March  20,  lSt8,  and  the  act  of 
January  26^  18B8.  The  contentions  of  appel- 
lants under  these  assignments  are  Tlrtaally 
disposed  of  in  the  case  of  Pardee  v.  Adam- 
son  (Tex.  GlT.  App.)  46  8.  W.  44,  bi  a  case 
involving  the  validity  of  locations  In  the  San 
Saba  land  district,  under  an  act  substantial- 
ly tbe  same  as  that  creating  Jack  county  land 
district,  under  which  appellees'  locations 
were  made.  Oammefs  Lawa,  vol.  8.  pp. 
les.  182.  Appellees  derive  ttidr  title  to  the 
John  SC.-  Beaton  certificate  through  a  judg- 
ment rendered  In  tbe  district  cotirt  of  Hous- 
ton county.  Tex.,  Novemb«  27,  1872.  In  the 
suit  of  J.  O.  Wooters,  administrator  of  Sam- 
uel J.  W.  Long,  deceased,  agahist  the  un- 
known heirs  of  Jas.  Beaton,  deceased,  In 
which  said  admhilstrator  recovered  Judgment 
against  the  unknown  belrs  of  John  Bl  Beaton 
and  James  Beaton  for  several  land  certifi- 
cates and  tracts  of  land,  Ineludli^;  among 
the  rest  the  dnplloite  bounty  warrant  No. 
29-186,  Issued  Oth  of  October,  1870,  In  Ueo 
of  the  orlgtaial  bounty  certlflcate  Issued  by 
Adjt  Gen.  W.  Q.  Cook  on  tbe  80th  of  April, 
ISM,  for  1,920  acres,  to  said  John  H.  Beaton. 
It  was  agreed  that  appellees  were  the  heirs 
of  said  Samuel  J.  W.  Long.  Bald  Judgment 
Is  as  follows: 

"J.  O.  Wooterib  Administrator  of  Samuel 
J.  W.  Long,  Dsceased,  r.  Tbe  Unknown  Heirs 
of  JamM  Beaton.  Deceased.  November 
Term,  A.  D.  187%  Twenty^eventb  Day.  TlHi 
cause  comliME  tm  to  be  heard,  and  fha  de- 
fendants appearing  no^  thoe  was  a  Ju^ 
ment  by  defaoll;  and  a  writ  of  inquiry  le- 
warded,  and  tberenpon  a  Jury  of  good  and 
lawful  men  were  impaneled  and  sworn  to  try 
said  cause,  and  thereupon  the  plaintiff  prov- 
ed tbe  following  facts:  By  the  affidavit  of 
the  printer  and  the  sheriff's  return,  that  no- 
tice had  been  publlslwd  in  the  East  Texas 
Herald  fOr  eight  successive  weeks  previous 
to  the  last  term  of  the  court,  and  that  tbe 
service  had  been  perfected  In  accordance 


with  law.  PlalntUb  showed  by  depod- 
tlon  ct  Cyrus  H.  Bandolph,  of  the  .county  vS 
Bra«M»  that  B.  J.  W.  Long,  plalntUTs  intes- 
tate, placed  In  the  hands  of  himself  and  A. 
J.  Corley  certain  title  papen  for  land  fOnna- 
ly  the  property  of  John  M.  Beaton;  also  cer- 
tain certificates  for  land  purporting  to  be  tbe 
headrlght  and  bounty  land  certificate  JtOa 
M.  Beaton.  The  number  at  acres  was  not 
remconbered.  Had  seen  the  papers,  but  cocM 
not  describe  them  minn^y.  Understood  that 
said  papers  had  been  sent  to  James  Webb, 
attorney  at  law,  of  Austin  or  Ooipns  ChristL 
Could  not  state  whetho-  the  papers  were 
lost  or  not.  Had  not  seen  them  since  they 
were  sent  to  Webb,  and,  afto-  tbe  lapse  of 
twenty  years,  could  not  describe  the  papers 
better  than  had  been  done.  Witness  remem- 
bered that  Beaton  waa  one  of  the  partiei 
and  that  the  transfers  from  him  for  tbe  land 
and  certificates  In  question  woe  properiy  ao- 
thentlcated.  Does  not  know  tbe  hdrs  «t 
Seston.  or  wliether  or  not  Beaton  te  dead. 
This  is,  in  substance  ttie  testimony  of  said 
Bandolph,  whose  depositions  are  on  file  in 
this  anse.  It  was  shown  by  the  ^aintlS 
that  he  was  and  is  tbe  administrate-  de  bmiis 
n<m  of  Samuel  J.  W.  Louk  deceased.  Never 
knew  James  Beaton  nor  John  M.  Beaton. 
Did  not  know  whether  dead  or  Bvlng.  Know 
nothing  of  0ie  transaction,  ezeept  from  bear- 
say,  and  had  been  made  to  believe  and  did 
believe  tiiat  the  land  and  certificates  were 
the  property  ctf  the  estate  of  Long,  deceased. 
Had  Inquired  about  the  transfers,  and  had 
made  search  for  same  among  the  papas  of 
the  estet^  but  had  been  unable  to  find  them. 
The  land  and  certificates  are  tbe  aame  ss 
described  in  the  petition,  and  13ie  same  as 
he  has  always  understood  the  property  of  his 
intestate's  estate.  Wm.  Gnndiff  stated  that 
the  tmnsfexs  to  T^ng  to  the  certlflcates  de- 
scribed In  the  petition  were  sent  to  Judge 
Webb;  tliat  the  certlficatea  bad  been  placed 
in  his  hands  for  location,  and  that  be  had 
located  part,  and  had  obtelned  patents  on  the 
Bsme;  the  patente  are  the  sanw  shown  to  tte 
court  and  In  evidence,  and  the  certificates 
are  the  same  aa  mentioned  In  the  petitita; 
that  tbe  same  were  duly  transferred  to  ssld 
Long,  and  were  now  the  pnpaty  of  Ids  said 
estate,  exo^it  his  locative  IntraesFt  In  ssme^ 
which  by  tb»  contract  was  to  be  one-half  tbe 
land,  afttt*  Us  paying  ccqpuoas  of  looattai; 
that  be  had  made  diligent  search  for  the 
transfers;  that  be  had  been  unable  to  find 
same;  that  Judge  WelA>  Is  dead,  and  Oist 
witness  had  gotten  a  person  to  search  for 
the  transfwi  anumg  flie  papers  ot  tbe  es- 
tate of  aaM  WeUX  but  had  been  unable  to 
find  and  get  possession  of  said  transfers  from 
Beaton  to  Long;  that  John  M.  Beaton  and 
James  Beaton  are  dead.  Does  not  know  any- 
tiling  of  tbe  h^rs  or  tbelr  realdaiceB. 

"After  the  Introduction  of  the  evMencci 
which  was  in  substance  as  above  stated,  and 
the  charge  of  the  court  and  argument  of 
counsel,  the  Jury  retired  to  consider  at  tb^ 
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verdict  and  returned  Into  open  court  the  fol- 
lo-wlng  verdict,  to  wit:  'We,  the  Jury,  find 
for  the  plaintiff.'  Wtaereapon  it  Is  ordered, 
adjudged,  and  decreed  by  the  conrt  that  the 
plaintiff,  James  O.  Wooters,  administrator  de 
Iwnis  non  of  the  estate  of  Samnel  J.  W.  Long, 
deceased,  do  hare  and  recover  of  the  defend- 
ants, the  tmluio'wn  heirs  of  James  Seaton, 
deceased,  and  John  M.  Seaton,  the  land  and 
certificates  mentioned  and  set  out  In  piain- 
titTs  petition,  to  wit:  One  hundred  acres  of 
land  situated  In  the  county  of  Houston  and 
state  of  Texas,  situated  on  the  waters  of 
Pine  Island  Bayou,  and  granted  by  patents 
to  the  belrs  of  John  M.  Seaton,  of  bounty 
warrant  No.  2,  issued  to  John  M.  Seaton  by 
tlie  Adjutant  General  on  the  SOtb  day  of 
April,  1840,  for  640  acres  of  land,  said  patent 
being  Issued  on  the  Srd  day  of  December,  A. 
D.  1862,  by  F.  R.  LubboclL,  governor,  and  to 
which  said  patent  reference  is  here  made 
for  better  description;  also  five  hundred  and 
forty  acres  granted  by  patent  to  the  heirs 
of  said  John  M.  Seaton  on  the  3d  day  of 
Pecember,  1862,  by  said  Lubbock,  governor, 
etc.;  the  same  being  situated  In  the  county 
of  Hardin  and  state  of  Texas,  on  the  waters 
of  Pine  Island  Bayou;  the  same  being  grant- 
ed by  vlrttie  of  balance  of  said  donation  war^ 
rant  Issued  as  aforesaid  to  the  said  John  M. 
Seaton,  and  to  which  patents  reference  Is 
here  made  for  better  description.  Also  one 
land  certlflcate  headrlght  of  said  John  M. 
Seaton,  and  issued  to  him  for  one-third  of 
n  league  of  land,  or  1,466  acres  of  land;  the 
same  being  flrst-class  duplicate  Na  2&--787, 
issued  on  the  6th  day  of  October,  A.  D.  1870; 
tile  original  being  No.  13,  and  Issued  July 
4,  1850.  Also  duplicate  bounty  warrant  No. 
20-186,  issued  6th  of  October,  A.  D.  1870, 
original  Issued  by  Adjutant  General  W.  O. 
Cook  on  the  30th  of  AprU,  1846,  being  No. 
3,  for  nineteen  hundred  and  twenty  (1,020) 
ncrea  of  land,  and  Issued  to  the  said  John 
M.  Seaton— and  that  all  the  right,  title,  and 
Interest  which  the  said  James  Seaton  and  the 
said  John  M.  Seaton  ever  had  in  and  to  said 
lands  and  land  certlflcatea  be,  and  the  same 
Is  bereby,  divested  out  of  them  and  the  said 
heirs  of  the  said  James  Seaton  and  the  said 
Jotan  M.  Seaton,  and  the  same  is  bereby  vest- 
ed in  the  said  James  C.  Wooters,  administra- 
tor of  the  estate  of  Samuel  J.  W.  Long,  de> 
ceased,  for  the  purpose  of  administration, 
and  the  legal  belrs  of  the  said  Long,  deceas- 
ed. In  fee  simple,  forever;  and  It  Is  further 
ordered  that  the  plaintiff  pay  the  costs  of 
this  suit,  which  Is  to  be  paid  In  due  course 
of  admlulBtratlon." 

This  Judgment,  as  it  appears  In  the  record, 
fi»  accompanied  by  a  certlflcate  of  the  district 
clerk  of  Houston  county,  Tex.,  dated  24th  day 
of  Pebmary.  1873,  that  the  same  Is  a  true 
copy  of  the  decree  rendered  In  said  cause; 
and  this  Is  followed  by  a  certificate  of  the 
Commissioner  of  the  General  Lend  Office, 
dated  March  10,  1881,  that  the  foregoing 
Judgment  and  certificate  is  a  true  copy  of  the 


original  on  file  In  his  office  at  that  date.  As 
a  predicate  for  the  introductlan  of  this  copy 
of  the  Judgment,  appellees  proved  that  the 
original  of  the  Judgment  and  the  papers  in 
said  cause  had  been  destroyed  by  fire,  and 
proved  by  the  plaintiff  in  said  cause,  J.  C. 
Wooters,  and  by  W.  A.  Stewart,  the  attor- 
ney who  represpnted  the  plaintiff  in  said 
cause,  that  the  above  was,  with  some  unim- 
portant exceptions,  a  true  copy  of  the  de- 
cree rendered  and  entered  by  said  district 
court  in  said  cause. 

Appellants' asalgnments  of  error  from  the 
eleventh  to  the  twenty-fifth.  Inclusive,  are 
directed  against  the  admissibility  In  evidence 
of  this  Judgment;  and,  without  setting  out 
said  assignments  In  detail,  we  deem  It  suth- 
clent  to  say  that,  in  our  opinion,  the  predi- 
cate laid  for  the  introduction  of  said  copy 
by  the  parol  testimony  of  Wooters  and  Stew- 
art was  sufficient  to  authorize  its  Introduc- 
tion. It  is  insisted  that  the  Judgment  is  not 
against  the  unknown  heirs  of  John  M.  Seat- 
on,  but  a  careful  reading  of  the  Judgment 
does  not  sustain  this  contention. 

It  is  also  Insisted  that  the  Judgment  does 
not  show  upon  Its  face  that  proper  affidavit 
was  made,  authorizing  publication  by  cita- 
tion; that  no  attorney  was  appointed  to  rep- 
resent said  unknown  heirs;  that  it  does  not 
show  upon  its  face  that  It  was  a  proceeding 
in  the  district  court  of  any  county;  that  It 
does  not  show  upon  Its  face  In  what  paper.  If 
any,  publication  was  made,  and  that  it  does 
not  show  tbat  said  land  certificates  were  in 
the  possession  of  any  person  a  party  to  said 
suit;  and  that  It  appears  that  the  court  was 
without  Jurisdiction  to  hear  and  determine 
said  cause.  Some  of  these  objections  are  not 
sustained  by  the  record.  For  instance,  the 
parol  evidence  showed  tbat  there  was  an  at- 
torney appointed  to  represent  said  unknown 
heirs,  who  did  represent  them  In  the  trial 
of  said  cause;  but  none  of  the  objections 
urged  against  the  Judgment  are.  In  our  opm- 
ion,  sufficient  to  affect  It  in  a  collateral  pro- 
ceeding. The  district  court  which  rendered 
the  judgment  was  a  court  of  general  Jurisdic- 
tion In  cases  of  this  character,  and  the  pro- 
ceeding against  unknown  heirs  after  citation 
by  publication  was  authorized  by  the  statute 
then  In  force.  Pasch.  Dig.  art  MGO;  Byrnes 
V.  Sampson  (Tex.  Sup.)  11  S.  W.  1073.  And 
if  any  of  the  contentions  urged  against  the 
Judgment  are  meritorious,  they  are  such  as 
could  have  been  available  only  In  a  direct 
proceeding  to  set  aside  the  Judgment,  or  up- 
on appeal  or  writ  of  error. 

In  the  twenty-tbird  and  twenty-fourth  as- 
signments of  error  It  is  Insisted  that  said 
Judgment  Is  Insuttlcieiit  to  sustain  the  title 
of  appellees  to  the  John  M.  Seaton  certlfl- 
cate. for  the  reason  that  It  Is  not  proof  of  the 
facts  therein  recited  as  to  the  death  of  John 
M.  Seaton,  and  It  Is  not  shown  tbat  the  par- 
ties thereto  were  the  sole  heirs  of  John  M. 
Seaton.  As  we  have  already  stated,  a  care- 
ful reading  of  the  Judgment  BbowB  that  It 


Digitized  by 


740 


78  SOUTHWBSTIDBN  RBFORTEB, 


was  In  fact  rendered  agalDSt  the  unknown 
heirs  of  John  M.  Seaton,  as  well  as  James 
i^eaton.  The  certltlcate  under  which  appel- 
lees' location  was  made  appears  not  to  bare 
been  Issued  to  John  M.  Seaton,  but  to  his 
heirs;  and  It  shows  upon  Its  face  that  John 
M.  Seaton  himself  was  killed  on  March  27, 
1830,  In  the  massacre  of  Cbl.  Fannin's  com- 
mand. The  title  to  the  certificate,  therefore, 
being  by  Its  terms  vested  In  the  heirs  of 
said  John  H.  Seaton,  and  this  Judgment  be- 
ing against  the  heirs  of  said  John  M.  Seaton, 
and  In  favor  of  Woo  tern  as  administrator,  we 
are  unable  to  see  that  anything  is  lacking  to 
complete  the  title  of  appellees  to  said  certifi- 
cate. 

Appellants*  twenty-sixth  and  twenty-sev- 
enth assignments  of  errors  are  as  follows: 

"(28)  The  court  erred  In  not  permitting  the 
defendants  to  offer  in  evidence  a  certified 
copy  of  the  field  notes  of  284  acres  of  land 
made  by  virtue  of  John  M.  Seaton  certifi- 
cate, by  virtue  of  certificate  No.  S,  for  1,920 
acres  of  land  In  Coryell  county,  for  the  pur- 
t>oBe  of  showing  that  said  certificate  had  been 
located  In  another  county  than  Honston  coun- 
ty, and  as  contradictory  of  the  statement  In 
said  Judgment  of  J.  C.  Wooters,  etc.,  v.  The 
Unknown  Heirs  of  James  Seaton,  Deceased, 
contained. 

"(27)  The  court  erred  In  not  permitting  the 
defendants  to  introduce  in  evidence  a  certi- 
fied copy  of  the  field  notes  of  406  acres  of 
land  made  by  virtue  of  John  M.  Seaton,  In 
Coryell  county,  by  virtue  of  certificate  No.  3, 
for  1,^0  acres  of  land,  for  the  purpose  of 
showing  that  the  certificate  had  been  located 
In  another  county  ttian  Houston  county,  and 
as  contradictory  of  the  statemoit  In  said 
Judgment  of  J.  C.  Wooters,  etc.,  v.  The  Un- 
known Heirs  of  James  Seaton,  Deceased,  con- 
tained." 

These  assignments  are  attempted  to  be 
submitted  as  propositions,  and  no  otha*  prop- 
ositions are  submitted  under  them.  It  will 
be  observed  that  each  of  these  assignments 
presents  two  questions:  First,  the  admissibil- 
ity of  the  testimony  ofTered  for  the  purpose 
of  showing  a  previous  location  of  the  John  M. 
Seaton  certificate;  and,  second,  for  the  pur- 
pose of  contradicting  the  statement  In  tiie 
Judgment  above  set  out  The  assignments, 
being  In  this  condition,  are  not  In  form  to  re- 
quire our  consideration.  Cammack  v.  Rog- 
ers, 74  8.  W.  945,  6  Tex.  Ot  Rep.  594;  s.  C 
78  S.  W.  795,  7  Tex.  Ct.  Rep.  211. 

The  twenty-eighth  assignment  of  error  is 
as  follows:  "The  court  erred  in  not  permit- 
ting appellants  to  Iptroduce  In  evidence  the 
certliicate  of  facts  made  by  the  Acting  Com- 
missioner of  the  General  Land  Office  In  re- 
spect to  the  certificate  original  bounty  war- 
rant No.  3,  issueJ  by  Wm.  G.  Cook,  adjutant 
general,  to  the  heirs  of  John  M.  Seaton,  and 
the  location  and  disposition  of  said  certifi- 
cate, the  same  having  been  located  In  other 
counties  than  that  In  which  the  land  Involv- 
ed herein  Is  situated;  It  appearing  from  lald 


certificate  that  there  was  filed  with  the  dahs 
on  the  lat  of  September,  1872,  a  power  of  at- 
torney executed  by  B.  M.  Seaton,  claimhig  to 
be  the  heir  of  John  M.  Seaton.  to  EUlUaid  J. 
Jones,  dated  the  27tb  day  of  May,  IS72,  and 
acknowledged  befme  Z.  R.  Coombea,  deptUy 
clerk  of  the  district  conrt  of  Dallas  couuty, 
the  same  day.  authorizing  him.  tbe  said 
Jones,  to  r^resent  bis  Interests  in  all  things, 
lands,  and  moneys  pertaining  to  tbe  estate 
of  John  tL  Seaton.  and  his  rights  thereto  as 
heir."  This  asalgnmeut  Is  attranpted  to  be 
submitted  as  a  proposition.  It  can  hardly  be 
considered  as  such,  but  even  If  entitled  to 
be  considered,  we  are  unable  to  see  how  tbe 
testimony  offered  could  have  any  legitimate 
bearing  upon  tbe  case.  It  would  simply  have 
shown  that  some  person  claiming  to  t>e  an 
heir  of  John  M.  Seaton  had  filed  a  pown  of 
attorney  in  the  General  Land  Office  abwtly 
prior  to  tbe  date  when  the  Judgment  was  ren- 
dered In  favor  of  Wooters,  administrate, 
against  the  unknown  heirs  of  John  H.  Seaton. 
We  are  unable  to  see  how  this  could  have 
affected  the  validly  of  that  Judgment  or 
have  bad  any  mateilal  beariDg  upim  tbe  title 
of  appellees. 

No  error  being  shown,  the  Judgment  of  tte 
district  court  la  affirmed.  Affirmed. 


GALVESTON,  H.  &  8.  A.  RT.  Oa  T. 

BUTCHBK.* 

(Oonrt  of  CMl  Appeals  of  Tttaa.  Jan.  ^ 

1904.) 

INJUBT  TO  RAILROAD  BMPLOTA-OONTRIBC- 
TORT  NBaUOBNCB— FBLLOW  SERVAKTS- 
■VIOBNGB  —  8UFFICISNCT  —  DAHAOE8  —  AS- 
BIONUBNT  or  BRRORr-QUBSnON  FOB  JU&T. 

1.  Inconsistencies  between  the  testimwiy  a 
witness  aud  that  which  he  gave  In  a  tonncr 
trial  are  matters  exclusively  for  tbe  jury. 

2.  Bvidence.  in  an  action  by  an  employe  to 
recover  for  Injuries  suHtaiaed  by  falling  into  a 

Jit  jinder  the  tracks  In  a  railroad  machine  shop. 
eld  suQlcie&t  to  show  that  a  board  fomistial 
by  defendant  to  serve  as  a  bridge  across  sadi 
pit  was  over  the  "dugout^'  at  the  time  ia  ques- 
tion. 

3.  The  fact  that  a  helper  in  a  railroad  ma- 
chine  shop  was  familiar  with  rules  which  re- 
quired him  to  inspect  appliances  and  premises 
to  avoid  danger  therefrom  ^  not  make  his 
failure  to  see  that  a  board  used  as  a  brides 
across  a  pit  therein,  into  which  he  fell,  was  at 
proper  length  or  properly  in  portion,  coatribi^ 
toiT  negligence  as  a  matter  of  law. 

4.  In  au  action  for  injorles  sustained  fay  tsU- 
Ittg  Into  a  pit  nnd^  the  traciis  in  a  railroad 
machine  shop  as  a  result  of  the  failure  to  far- 
nisli  a  board  of  sufficient  length  for  bridging  the 

{)it  it  anpenred  that  plaintiff  had  cmty  worked 
u  tbe  shop  three  weeks.  Other  employes  car- 
ried the  planks  to  the  pits,  and  he  had  never 
done  so,  nor  pat  one  oo.  There  was  always  oce 
there  when  he  crossed,  and  he  always  erossr-l 
wherever  the  board  was,  and  never  saw  om 
elsewhere.  He  did  not  know  how  long  ther 
were,  and  never  knew  one  to  fall.  When  he  ap- 
proached the  board  It  was  perfectly  levd  Iw- 
tween  the  rails,  and  he  could  not  see  how  mnch 
lap  it  bad  before  stepping  on  It  It  had  vuy 
little,  however,  and  was  liable  to  work  off. 
The  light  was  deficient  Held  not  to  show  that 
he  assumed  the  risk  as  a  matter  of  law. 

■Writ'  ot  Brror  denies  1^  Snprame  Court. 
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6.  In  an  action  for  injuries  to  an  emplorA  In 
a  FHtlroad  machine  shop,  plnintiS  testified  that 
lie  waa  a  machinist's  helper.  The  odIt  other 
belpers  were  two  colored  men,  with  whom  he 
never  worked.  There  were  aboat  15  men  on 
etatiooary  engines,  abont  15  macbinists,  and 
•.boot  45  men  altogether.  His  duties  were  to 
clean  engines  and  help  the  machinists,  and  he 
was  controlled  by  everybody  in  the  shop  ex- 
cepting the  colored  helpers.  Held  sufficient  to 
show  that  be  was  not  a  fellow  servant  with  the 
other  employes. 

G.  An  assignment  of  error  alleging  inconsist- 
ency between  the  main  charge  and  a  special 
charge  will  not  be  considered  where  there  is  no 
ptx}i>ositfon  therein  or  elsewhere  presented  un- 
der the  same. 

7.  In  an  action  for  iujnry  to  an  employd  who 
was  raptured  by  a  fall,  the  fact  that  be  was 
phyKlcaUy  saaceivtlble  thereto  is  no  avaO  to  de 
fendant  as  to  the  amount  of  damages. 

8.  In  an  action  for  an  injury  to  an  «npIoy6 
who  was  ruptured  by  a  fail,  it  appeared  that 
be  was  32  years  of  age.  and  that  the  injury 
was  permanent,  and,  besides  this,  his  labor  ca- 
pacity was  affected  from  one-half  to  three- 
fourths,  and  his  injury  either  caused  him  incon- 
Tenience  and  suCrering,  or  was  liable  to  at  any 
time.  There  was  also  testimony  that  a  man  la 
hifi  condition  was  In  constant  danger,  and  in 
daily  and  hoorly  dread.  He  was  earning  at  the 
time  $1.40  a  d;^.  BOd,  that  a  verdict  for  $5,- 
000  waa  not  ncemln. 

Appeal  from  IMatrlct  Conr^  Bexar  County; 
J.  Jj.  Camp,  Judge. 

Action  by  Charles  Bntcbek  against  the  Oal- 
veston,  Harrlsburg  &  San  Antonio  Railway 
Company  tor  personal  Injuries.  From  a  judg- 
ment tm  plaintiff  ftv  ^,000,  defendant  ap- 
peals. Affirmed. 

For  former  cqiilnlon,  see  66  8.  W.  885. 

Newton  &  Ward  and  Baker,  Botts.  Baker 
&  Lovett,  for  appellant.  B.  B.  Minor.  Perry 
J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  C.  J.  Plaintiff  alleged  that  he  was 
employed  by  defendant  (the  appellant)  in  Its 
machihe  shop  as  a  general  helper.  That  in 
said  shop  were  three  pits  or  trenches  situ- 
sted  nnder  railway  tracks,  about  the  width 
of  the  distance  between  the  rails,  and,  to 
enable  employes  to  a^oas  said  pits,  defendant 
provided  and  had  In  use  boards  known  as 
"pit  boards,"  about  12  Inches  wide  and  2 
Inches  thick,  resting  at  either  end  upon  the 
wooden  stringers  supporting  the  rails,  and 
also  upon  the  flanges  of  said  rails.  That  at 
the  portions  of  said  pits  known  as  "dugouts," 
where  the  wooden  stringers  were  cut  away 
and  substituted  by  Iron  stringers  or  support 
rails  known  as  "guard  rails,"  said  pit  boards 
rested  at  either  end  upon  the  balls  of  the 
guard  rails,  the  pit  boards  being  designed 
to  be  of  sufficient  length,  and  to  be  held  In 
plnce  and  prevented  from  slipping  from  tbelr 
supports  at  either  end,  by  fitting  against  the 
ball  of  the  main  rail,  the  purpose  of  the  same 
being  for  defendant's  employes  to  cross  the 
pits  In  imsslng  from  one  part  of  the  shop  to 
another  In  the  course  of  their  work,  and 
were  removaUe  from  one  place  to  another. 
That  on  July  16,  1900,  In  the  oonrse  of  bis 


TT.  8e«  DamRgM,  vol.  IB,  Cent.  Dig.  |  4L 


work,  while  carrying  a  heavy  Jactscrew, 
about  100  pounds  In  weight,  across  one  of  the 
pits  over  a  dugout,  and  over  a  pit  board 
placed  there  for  that  purpose  and  resting  at 
either  end  upon  the  ball  of  the  guard  rails, 
plaintiff  was  caused  to  fall  Into  the  dugout 
by  the  board  sliyping  and  falling  from  the 
ball  of  the  guard  rail,  and  thereby  received 
his  Injuries.  The  negligence  alleged  was  that 
one  of  the  pit  boards  provided  by  defendant 
was  too  short  to  span  the  space  and  rest 
sufficiently  over  the  balls  of  the  guard  rails 
to  be  securely  held  In  such  position  and  kept 
from  the  main  rails,  whereby,  on  account 
of  longitudinal  and  lateral  play,  a  slight 
movement  of  the  board  would  move  its  end 
off  Its  support  That  this  rendered  the  pit 
board  Insecure  and  dangerous  when  in  use  as 
a  bridge,  and  rendered  the  shop  not  a  rea- 
sonably safe  place  for  the  performance  of 
plaintiffs  work,  which  condition  was  known 
to  defendant,  or  In  the  exercise  of  reasonable 
care  by  defendant  would  have  been  known  to 
It  Besides  a  general  denial,  defendant  plead- 
ed that  if  tiie  pit  board  was  of  Insufficient 
length,  it  had  been  placed  there  by  plalntifTs 
fellow  servants;  that  by  defendant's  rules 
plaintiff  was  required  to  Inspect  appliances 
before  using  them,  and  If  the  board,  or  the 
boards  furnished  for  use,  was  of  insufficient 
length  and  insecurely  placed,  plaintiff  could 
have  discovered  it  by  the  use  of  reasonable 
care;  also  in  terms  assumed  risk  and  con- 
tributory negligence.  ' 

Conclusions  of  Fact 

We  conclude,  In  view  of  the  verdict  that 
plaintiff's  Injuries  were  occasioned  by  the 
negligence  of  the  defendant  by  failing  in  its 
duty  to  plaintiff  to  furnish  a  pit  board  of 
sufficient  length  to  make  it  secure  against 
either  end  slipping  and  falling  down  from  the 
guard  rail  while  In  use  as  intended.  We  also 
conclude  that  plaintiff  was  not  guilt?  of  con- 
tributory negligence,  and  the  facts  concern- 
ing this  board  and  the  danger  therein  were 
not  BO  known  or  obvious  to  plaintiff  as  to 
make  the  risk  an  assumed  one.  Also  that 
the  verdict  Is  not  excessive  in  amount 

The  first  and  second  assignments  assert 
that  there  was  no  testimony  which  showed 
that  the  board  In  question  was  over  the  dug- 
out, but  that  the  undisputed  evidence  showed 
it  was  not  over  the  dugout  The  importance 
of  the  matter  alleged  in  these  assignments 
seems  to  lie  in  the  fact  that  the  danger  in- 
volved in  the  negligence  alleged  In  the  peti- 
tion, by  reason  of  the  shortness  or  the  im- 
proper placing  of  the  board,  would  not  have 
existed  if  It  was  anywhere  else  than  over 
the  dugout  portion  of  the  trench.  It  appears 
that  the  case  bad  been  tried  once  before, 
and  there  were  apparentiy  contradictions  be- 
tween plalntUTa  testimony  on  the  former 
trial  and  that  on  this  trial  as  to  where  the 
board  was— whether  over  the  dugout  or  not 
Inconslstracles  on  the  subject  between  bis 
testimony  on  Uia  two  trials  and  inoonslst- 
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encics,  If  any.  In  tbe  testimony  be  gave  at 
tbe  latter  trial,  ff  any,  were  matters  wtalcb 
addressed  theioselvea  to  tbe  jury.  It  la  suffi- 
cient for  us  to  Inquire  as  to  whetliw  or  not 
there  was  testimony  that  went  to  prove  that 
tbe  board  was  over  the  dugout  In  plaintiff's 
testimony,  as  collected  and  presented  In  ap- 
pellant's brief,  there  Is  evidence,  if  accepted 
by  the  Jury,  which  sbows  that  the  board  was 
over  the  dugout  at  or  about  the  Junction  of 
tbe  dugout  and  anothw  portion  of  the  pit 
He  la  quoted  as  stating  that  "tbe  ptt  board  I 
tried  to  walk  across  was  resting  on  Iron." 
This  could  not  have  been  If  at  any  other  por- 
tion of  tbe  pit  than  over  tbe  dugout  because 
at  the  other  places  it  would  have  rested  upon 
wooden  stringers.  Again,  after  pointing  out 
on  a  photograph  a  certain  place  as  the  place 
where  the  board  was,  which  was  inconsistent 
with  the  above,  he  undertook  to  correct  him- 
self, and  located  the  board  at  the  junction 
above  mcQtioned.  This  he  maintained, 
though  exhibiting  some  degree  of  uncertainty 
about  It  He  stated  that  when  he  went  to 
go  upon  the  board,  tbere  were  wooden  string- 
ers to  his  right  but  be  did  not  observe  and 
did  not  know  what  was  to  the  left;  and  he 
also  stated  that  there  was  no  wooden  strtnger 
•there;  that  he  now  recollected  there  waa  not 
any  there;  and  that  he  was  sure  of  It.  There 
was  other  testimony  tending  to  fonflrm  this: 
First.  He  stated  that  the  board  was  lying 
between  the  main  rails,  and  was  about  half 
an  loch  below  the  tops  of  these  rails.  This 
could  only  have  been  where  the  guard  rail 
was,  that  Is,  over  the  dugout  because  if  the 
board  lay  upon  the  wooden  stringers,  where 
there  was  no  guard  rail,  It  would  have  been 
at  least  two  Inches  below  the  main  rail.  Sec- 
ond. He  stated  that  when  he  fell  he  got  up 
about  tbe  middle  of  the  dugout  about  two 
feet  from  the  boardt  VBd  the  dugout  was 
shown  to  be  about  seven  feet  In  length. 
Third.  The  board,  it  appears,  did  not  drop  In- 
to the  pit  and  plaintiff  explained  that  the 
cause  of  his  fall  was  that  the  end  of  the 
board  (^posite  him  slipped  and  fell  down.  As 
that  end  must  have  been  caugbt  In  the  fall — 
for  It  did  not  go  Into  the  pit— It  would  appear 
tbat  this  must  have  happened  where  tbe 
flange  of  the  guard  rail  was,  because,  if  the 
end  bad  slipped  and  gone  down  anywhere 
else,  the  board  must  necessarily  have  gone 
into  the  pit.  The  flange  was  about  four 
Inches  below  the  top  of  the  ball  of  tbe  guard 
rail,  and  this  shifting  of  the  board  suddenly, 
considering  the  weight  upon  the  board,  was 
calculated  to  cause  plaintiff  to  lose  his  bal- 
ance and  fall.  Tbe  tendency  of  this  end  of 
the  plank  to  slip  from  tbe  ball  of  the  guard 
rail  and  drop  down  on  the  flange,  If  tbe 
end  toward  plaintiff  was  close  to  the  ball 
of  the  main  rail  opposite,  was  testlfled  to  by 
defendant's  witness  Welmer;  and  be  testified 
niso  tbat,  if  tbe  end  of  tbe  board  slipped  and 
fpll  and  wns  caught.  It  must  have  occurred 
over  the  du{;out.  In  addition  to  this,  plain- 
tiff might  be  excused  in  the  eyes  of  the  Jury 


from  not  knowing  the  minute  details  of  lils 
surroundings,  or  from  not  accurately  obsen- 
lug  or  relating  tbe  precise  situation  in  refer- 
ence to  the  iKwlUon  of  the  board.  Tbe  tall, 
if  It  occurred  as  be  relates,  was  sudden  and 
unexpected;  and  lie  testlfled  that  be  bad 
made  no  meaaorements  In  the  shop  were  be 
was  hurt  because  he  was  refused  pmnto- 
alon  to  go  there  to  do  so.  Tbe  assignments 
are  overruled. 

The  third  assignment  asserts  that  the  un- 
disputed evidence  shows  that  it  waa  plain- 
tiff's duty  to  see  tbat  the  pit  board  was  prop- 
erly placed  and  safe  for  him  to  cross  orer  oa. 
and  that  in  falling  to  see  that  it  was  pnp- 
erly  placed  he  was  guilty  of  contrlbntcfy 
negligence.  The  fourth  Is  that  the  verdict 
was  without  evidence  to  support  it  In  that 
the  pit  boards  were  safe  and  of  sufficient 
length  If  properly  used,  and  that  the  acci- 
dent was  due  to  his  want  of  care  in  pn^ 
erly  adjusting  It,  and  In  falling  to  see  tliat  It 
was  so  adjusted  that  he  could  safely  use  it 
Tbe  fifth  charges,  in  addition  to  what  is 
contained  In  tbe  fourth,  that  the  undisputed 
evidence  shows  his  want  of  care,  and  alsc 
shows  tbat  he  assumed  the  risk  in  nalng  it 
In  the  manner  he  did.  Tbe  eighth  alleges 
that  the  undisputed  evidence  shows  that  if 
tbe  board  was  too  short  it  was  a  matter  that 
was  obvious  and  patoit  as  well  as  tbe  dan- 
ger accompanying  Its  use,  and  be  flierefore 
assumed  the  risk. 

Plaintiff's  duty  to  inqiect  the  board,  and 
its  placing,  is  based  upon  instructions  or 
rolea  contained  in  time  cards  given  to  em- 
ployes, which  were  signed  and  turned  in 
every  night  They  instructed  tbe  employ€ 
to  be  very  careful  and  to  make  a  test  of  all 
Implements  and  eraTtblng  used  before  us- 
ing same,  and  also  contained  this  lnjnnctt<m: 
"Examine  carefully  scaffolding,  tackle,  and 
all  other  appliances  before  trusting  them." 
Plaintiff  was  familiar  with  these  rules.  Tbe 
duty  of  luqtectlon  of  appliances,  etc,  for 
tbe  safety  of  the  servant  using  them.  Is  not 
transferable,  and  cannot  ordinarily  be  shift- 
ed from  the  master  to  tbe  servant  naln- 
tlff  was  not  engaged  to  lnq)ect  apptilanfs 
appliances  and  premises.  He  was  employed 
as  a  graml  helper  about  the  shop.  WbUe 
80  occupied,  the  law  imposed  upon  defend- 
ant the  dnty  of  ordinary  care  in  seeing  that 
the  appliances,  passageways,  and  places  ns^ 
by  him  were  safe,  as  a  part  of  the  relation 
existing  between  them.  Tbis  du^  defend- 
ant could  not  rid  Itself  of  by  a  general  rule 
or  command  that  the  servant  himself  should 
perform  It  Bookrum  v.  By.  (Tex.  Civ.  App..i 
57  S.  W.  919.  Plaintiff'B  failure  to  see  that 
the  board  was  of  proper  length  or  properly 
in  position  was  not  contributory  negligence 
as  a  matter  of  law  by  reason  of  said  rules. 

Tbe  only  Issue  as  to  defendant's  negligence 
submitted  was  in  respect  to  the  board  being 
too  sbort  for  the  safety  of  employes  hsTlnf; 
occasion  to  use  It  It  ajqjiears  that.  If  the 
board  bad  been  adjusted  so  that  Its  ends 
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extended  in  equal  dtetance  over  tlie  Iwlle  of 
tbe  guard  laUa^  It  wontd  probably  not  Itave 
slipped  aa  tbls  obb  did.  So  tbat  Its  being 
l^aoed,  or  its  faavlng  come  to  be  conditioned 
as  it  was  in  Qie  conrse  of  its  use,  so  as  to 
tiaTe  bat  little  lap  over  the  rail  on  tbe  side 
opposite  plaintiff  aa  lie  walked  upon  it,  doubt- 
less bad  snaetbing  to  do  with  its  ftOUng  at 
that  end.  NeTertbelese  the  orlglnal  negll- 
CEenc^  it  any.  In  furnish  lug  a  board  so  sbort 
aa  to  admit  of  that  naolt  in  its  use.  would 
be  a  proximate  cauae  of  Ibe  acddeDt,  and 
render  defendant  liable,  nnlera  by  negligence 
of  plaintiff  in  some  form,  or  by  the  rule  of 
assumed  riafc,  he  la  debarred  from  recorerlng. 

Aa  to  assumed  risk:  Plaintiff  had  only  work- 
«d  in  the  shop  three  weeka.  He  teatifled  that 
the  machinists  carry  tbe  planka  to  the  pits 
and  move  them  around,  and  that  he  had 
never  moved  one  of  them  himself,  nor  put 
one  of  them  across  a  pit;  that  there  waa 
Alwaya  one  there  when  he  crossed  a  pl^  and 
he  always  crossed  wherever  fbe  board  was. 
He  never  had  to  put  one  across  a  pit,  and 
never  saw  one  of  them  except  across  a  pit 
That  he  did  not  know  bow  long  they  wer& 
He  bad  never  known  one  to  ftilL  That,  when 
be  approached  tlie  board  for  the  purpose  of 
carrying  tbe  Jatftscrews  over,  it  was  lying 
PCTfectly  level  betweoi  the  main  rails;  that 
he  could  not  see  how  much  lap  it  had  over 
the  opposite  rail;  that  the  thidmess  of  tbe 
board  (about  two  inchea)  prevented  him  ftom 
perceiving  the  lap  It  bad  ttiere;  and  that 
the  npper  surface  of  the  board  was  only  about 
half  an  inch  below  the  top  of  tbe  main  rails; 
therefore  the  difficulty  in  the  way  of  his 
detecting  at  a  glance,  or  at  all  before  going 
upon  the  board,  that  It  had  very  little  lap, 
Hod  was  liable  to  work  otC,  apparent.  Be- 
sides this,  there  waa  evidence  that  the  light 
at  that  place  was  defldent.  Tbls  state  of 
testimony  did  not  admit  of  holding  that  plain- 
tiff must  have  had  such  knowledge  of  the 
rtrcnmstances  and  danger  that  be  assumed 
the  zlBk  as  a  matter  of  law. 

Plaintiff's  testimony  was  also  such  as  pre?- 
winded  the  assumption  by  the  court  of  tbs 
fact  of  contributory  negligence.  Nor  would 
tbe  testimony  have  warranted  Its  assomlng 
that  xOaintlff  was  not  Injured  by  reason  of 
the  board  In  question,  but  received  his  In- 
Jury  by  tripping  and  falling  over  anoth^ 
txurd,  that  dtfendant  furnished  htm  a  rea- 
fionably  safe  place  to  work,  and  that  there 
■wM  no  negligence  on  tbe  part  of  the  de- 
fendant In  reference  to  the  board,  nor  the 
fact  that  the  board  was  so  placed  that  It 
■could  not  have  fallen  aa  alleged,  nor  the  fact 
that  tbe  board  upon  wblcta  plaintiff  walked 
was  not  over  the  dugout.  Therefore  we  over- 
rule tbe  ninth,  tentti.  and  twelfth  assign- 
ments. 

The  tenth  assignment  is  that  the  undis- 
puted testimony  shows  tba^  if  the  pit  board 
waa  negligently  placed  ovor  the  pit  as  claim- 
ed, it  was  tbe  act  of  a  fellow  servant.  Thla 
issue  was  submitted  by  the  court  to  the  Jury 


In  a  very  general  way  by  a  charge  asked 
by  defendant  Thla,  however,  would  not  pre- 
clude defendant  trom  claiming  exemption 
from  liability  if  all  the  testimony  divwed 
that  the  act  was  that  of  a  fellow  aervant  of 
plaintiff,  the  question  having  been  raised  In 
the  motion  for  new  trial.  Appellee  assorts 
that  tbe  nndlqrated  evidence  shows  that  it 
waa  not  tbe  act  of  a  fellow  aervant  We  do 
not  fliink  we  need  examine  tbe  record  fur- 
ther than  to  ascertain  if  enough  appeared  to 
raise  the  Issue.  Plaintiff  teetlfled  that  he 
waa  emplt^ed  aa  a  machinist's  helper.  That 
tbe  cmly  other  helpers  employed  In  the  shop 
were  two  colored  men.  In  all,  there  were 
about  IS  men  working  on  stationary  ma- 
ehlnea,  about  15  machinists,  about  45  men 
alh^ether.  ^lat  tats  duties  were  to  dean 
engines  and  bdp  machinists  and  asdstant 
machinists,  including  those  working  on  sto- 
tlonary  madilnes.  That  everybody  in  the 
shop  bad  control  over  him,  from  tbe  foreman 
down,  except  tbe  colored  hdpers,  and  with 
these  be  had  no  rations,  and  did  not  work 
with  them,  and  never  bad.  Appellee's  brief 
states  that  no  effort  waa  made  to  contradict 
this  testimony  ot  pblntiff,  but  whether  tbls 
be  so  or  not  his  testimony  on  the  subject  was 
auffldent  at  least  to  require  us  to  overrule  tbe 
asrfgnment;  which  asserts  that  the  undis- 
puted testimony  showed  that  the  act  com- 
plained of  was  that  of  plalntUTa  fallow  aerv- 
ant Under  our  stetnte  plaintiff  was  not  of 
tbe  same  grade  as  tbe  otbera  in. tbe  diop, 
excepting  the  two  helpers,  and  with  these 
be  says  he  never  worked.  He  certainly  was 
not  working  with  them  at  the  time  and  place 
nor  upon  the  same  piece  of  work.  Long  v. 
By.  (Tex.  Sop.)  57  a  W.  802.  It  is  true  that 
be  t^tlfled  he  was  employed  to  do  the  same 
diaracter  work  as  they,  that  Is,  whatever 
tbej  were  asked  to  do,  and  that  at  night 
tbey  together  put  up  the  tools,  and  all  swept 
out  the  place.  His  testimony  also  tended  to 
diow  fliat  tbe  machinists  were  the  ones  who 
moved  tbe  pit  boards  around,  and  not  the 
helpers.  He  bad  seen  tbe  madilnlste  put 
tbe  jdt  boards  across  tbe  pit  but  had  never 
seen  tbe  helpers  do  so. 

The  thirteenth  assignment  complains  of  the 
refusal  of  a  diaige  which  would  have  aa- 
numed  that  d^endant  waa  not  guilty  of  neg- 
ligence In  reference  to  tbe  manner  In  which 
the  board  was  placed.  Consistently  with 
what  has  already  been  said,  this  assignment 
must  be  overruled. 

Tbe  fourteenth  allegea  that  the  main  charge 
and  special  charge  Na  8  aaked  by  defendant 
were  Inconsistent  and  the  Inoonfllstency 
prejudldal  to  defendant  Ttiere  being  no 
proposition  In  the  assignment  or  dsewhere 
presented  under  tbe  assignment  we  would 
have  to  study  out  tor  onrselves  the  incon- 
sistency, if  any.  Intended,  and  tbe  legal  prop- 
osition sought  to  be  invoked.  Therefore  we 
must  decline  to  consider  the  assignment 

The  fifteenth  must  be  overruled  from  what 
has  already  been  held  in  this  opinion.  Tbe 
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propositions  that  there  I0  absolutely  no  erl* 
deoce  tbat  defendant  placed  across  said  pit 
the  pit  board,  tbat  the  undisputed  oTldence 
is  that  the  board  was  placed  either  by  plain- 
tiff or  by  a  fellow  servant,  and  that  the  board 
was  not  too  short  for  reasonably  safe  use, 
cauDot  be  successfully  maintained. 

We  are  unable  to  condemn  the  verdict  as 
excessive.  The  fact  tbat  plaiutlfC  was  phys- 
ically susceptible  to  rupture  is  not  one  that 
can  avail  defendant  if  this  fall  occasioned 
the  rupture,  which  the  Jury  could  have  found 
was  the  case.  Plaintiff  was  32  years  of  age^ 
and,  according  to  the  testimony,  the  Injury 
was  permanent  snd  very  materially  affected 
his  capacity  to  labor,  and  either  caused  him 
inconvenience  and  suffering,  or  was  liable 
to  bring  on  suffering  at  any  time  from  ex- 
ertion. There  was  testimony  that  hernia  In- 
capacitates a  laboring  man  like  plaintiff  from 
the  performance  of  physical  labor  from  one- 
half  to  tbree-fonrths.  He  was  earning  at 
the  time  9X.40  a  day.  There  was  also  tes- 
timony that  a  man  with  hernia  is  In  constant 
danger,  and  In  daily  and  hourly  dread. 

The  Judgment  is  affirmed. 

On  ICotkm  tor  Rehearing. 
(Feb.  10,  1901) 

ThB  testimony  Is  In  material  reqpects  <Uf- 
ferent  from  what  It  was  on  the  prevlotis  trial. 
The  opinion  on  rehearing  on  that  appeal,  re- 
ported In  66  8.  W.  337,  Shows  the  final  con- 
clusion of  the  court  to  have  been  that  the 
evidence  failed  to  show  that  the  board  in 
question  was  OTer  the  dugont,  bat  showed 
that  It  was  over  the  other  portion  of  the 
pit.  This  is  not  the  condition  of  the  tes- 
timony in  the  present  record. 

Again,  In  the  opinion  referred  to,  stress 
was  laid  on  the  fact  tbat  U  the  board  was 
over  the  dugout  ItB  length  was  such  that 
if  properly  and  equally  adjusted  It  would 
have  bad  a  lap  orer  such  guard  rail  of  as 
much  as  2^  Inches.  Testimony  bere  makes  it 
appear  that  the  lap  would  not  exceed  ^*/it 
Inches.  In  the  course  of  Its  use  It  Is  very 
much  UKwe  probable  that  the  adjustment 
would  be  disturbed  on  one  side  or  the  other, 
permitting  one  end  to  ban  little  or  no  rest 
on  a  guard  raU. 

As  the  evldmee'Is  bere,  we  are  unable  to 
say  that  It  is  erldent  the  accident  grew  solely 
out  of  the  careless  way  In  which  the  plank 
was  placed,  insteid  of  the  unsafe  and  in- 
sufficient length  tor  the  purpose  intended. 


WESTBRN  T7NI0N  TBLEGBAPH  CO.  v. 
CHHISTENSEN. 

(Oonrt  of  Otrfl  Appeals  of  Texas.  Jan.  80, 

1801.) 

DUitvsaT  or  tblborah— nbouobnce-evi- 

DBNCB-COHPBTBNCT— INSTRUCTION- 
CONTRACTS— PLEADING. 

1.  In  an  action  for  delay  in  delivering  a  tele- 
gram sent  from  Louit>iana  to  Texas,  defend- 


ant's i)lea  Bet  ap  that  the  coutract  was  made 
in  Loui&ianii,  and  that  any  negligence  dccorreJ 
in  such  state,  in  transmitting  the  message,  and 
that  the  greater  part  of  plamtilfB  claim  was  lor 
mental  sufEering,  wliich  did  uot  constitste  a 
cause  of  action  la  Louisiana.  Beld,  that  it  wax 
error  to  Biistain  a  demurrer  to  the  plea.. 

2.  Id  view  of  the  pleadiugs,  a  contention  thst 
the  failure  of  the  telegraph  company  was  a 
failtue  to  perform  a  public  duty,  and  that  it 
having  occurred  In  Texas,  and  the  plaintiff  re- 
siding there,  the  rights  of  the  parties  should  be 
determiued  by  the  law  of  Texas,  was  untenable. 

3.  One  traveling  with  the  remains  of  Itis 
wife's  father  to  a  point  where  he  wa»  to  be  met 
by  the  wife  missed  connections  with  a  train, 
and  sent  his  wife  a  telegram  stating  when  be 
would  arrive.  He  Informed  the  operator  of  tlie 
purpose  of  his  trip.  In  an  action  for  delay  in 
delivering  the  m^sage,  plaintiff  claimed  at 
damages  cost  of  telegram,  one  extra  notice, 
three  extra  trips  of  undertaker,  and  mental  EOf- 
fering  of  bis  wife.  Held,  tbat  the  parties  weic 
in  possession  of  sufficient  facts  to  have  broogbt 
sach  damages  within  their  contemplation. 

4.  PlaintifTs  petition  setting  out  the  facts  was 
not  snbjeet  to  an  exception  that  It  showed  plain- 
tiff's wife  in  a  state  of  mental  anxiety  before 
the  message  was  sent. 

5.  Where,  on  appeal,  the  transcript  Is  prop«^ 
ly  certified,  and  the  record  shows  that  the  bill 
of  exceptions  was  approved  and  filed  daring  the 
term  at  whidi  the  cause  was  tried,  the  apiwl- 
tate  court  is  not  authorized  to  inqoire  into  the 
guestioo  whether  It  was  in  fact  so  approved  aad 
filed. 

6.  Where,  in  an  action  against  a  tdegraph 
company  for  delay  in  the  delivery  of  a  tnessam 
a  witness  testified  to  the  time  he  delivered  the 
message,  and  that  he  had  written  ''12:30"  on 
the  coimter  delivery  sheet  at  the  time  the  mes- 
sage was  deliv^ed,  it  was  error  to  admit  the 
connter  deliveir  sheet  in  evidence. 

7.  In  an  action  against  a  telegraph  cnnpany 
for  delay  In  delivering  a  message  addressed  to 
the  sender's  wife  st  a  certain  street  number  in 
Delias,  a  failure  to  send  the  message  to  plaia- 
tifTs  residence,  in  West  Dallas,  was  not  negli- 
gence. 

8.  It  is  not  negligence  for  a  telegraph  COD* 

Eany  to  fail  to  transmit  a  message  dnring  the 
nurs  when  its  offices  are  closed,  and  not  being 
operated  under  its  rules  as  to  office  honra. 

A[q>eal  from  District  Gonrt;  Dallas  Ooun- 
tyt  Bichard  Morgan.  Judge. 

Action  by  Qus  Cbrlatensen  against  tba 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plalntlfi^  defendant  appeals. 
Reversed. 

N.  L.  Undsley  (Geo.  H.  Fearona,  of  coun- 
sel), for  vpellant  H.  P.  Lawther,  for  skwI- 
lee. 

600KHOTTT,  J.  Gns  Ohristensen  sued 
the  Western  Union  Telegraph  Oompany  to  re- 
cover damages  for  Its  failure  to  transmit  and 
dellvw  the  following  telegraphic  message: 
"Shreveport,  December  Ist,  1901.  To  Mrs. 
O.  Ohristensen,  No.  235  Blm  Street,  Dallas, 
Texas.  Train  late,  will  arrive  In  Dallas 
Monday  afternoon.  Best  love.  [Signed]  G. 
Cbristensen."  A  trial  resulted  In  a  Judgment 
for  plaintiff,  and  defendant  appealed. 

1.  Appellant  complains  of  the  action  of  the 
trial  court  In  sustaining  exceptions  to  Its 
plea  setting  out  the  law  of  Louisiana— in  ef- 


f  8.  See  Telegraphs  and  Teleplioaas,  toL  iS,  CbdL 
Dig.  t  33. 
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feet,  that  the  contract  was  a  Louisiana  con- 
tract, and  gOTerned  by  the  laws  of  that  state. 
The  plea  alleged,  in  substance,  that  the  con- 
tract was  made  in  Louisiana,  and  was  there- 
fore to  be  governed  by  the  laws  of  that  state; 
that  the  negligence  of  defendant,  If  any,  con- 
sisted wholly  and  entirely  by  reason  of  de- 
fendant's acts  In  the  state  of  Louisiana,  In 
transmitting  the  message;  that  the  greater 
part  of  plalntHTs  claim  was  for  mental  suf- 
fering sustained  by  reason  of  appellant's 
failure  to  transmit  and  deliver  the  message 
within  a  reasonable  time;  and  that,  by  the 
laws  of  Louisiana,  as  settled  and  construed 
by  ttie  Supreme  Court  of  that  states  mental 
suffering,  when  unaccompanied  by  physical 
pain,  does  not  constitute  a  cause  of  action, 
and  no  recovery  can  be  had  therefor.  The 
plea  was  verified  by  affidavit  of  counsel  for 
appellant  The  plaintiff  interposed  a  gener- 
al demurrer  to  this  plea,  which  was  sustain- 
ed, and  the  plea  stricken  oat  In  this  ruling 
we  tiiink  there  was  error.  This  plea  must  be 
talcen  as  true  when  tested  by  a  general  de- 
murrer. It  slioWB  that  the  contract  was 
made  In  tbe  state  of  Louisiana,  and  that  the 
breach.  If  any,  occurred  in  that  state.  Gen- 
erally, when  no  place  of  performance  is  ex- 
pressly stated,  or  Implied  from  the  terms  of 
the  contract,  the  law  of  the  place  where 
made  will  govern.  Beach  on  Mod.  Law,  { 
C92;  Story  on  Conf.  Laws,  S  242.  Tbe  plea 
not  only  alleges  the  making  of  tbe  contract 
In  the  state  of  Louisiana,  but  goes  further, 
and  shows,  at  least  Inferentially,  that  it  was 
to  be  governed  by  the  laws  of  that  state.  It 
also  alleges  that  the  breach  occurred  In  that 
state.  As  stated,  the  eftect  of  the  demurrer 
was  to  admit  the  facts  set  up  In  the  plea 
as  true,  and  challenged  their  snfflclency  to 
constitute  a  good  defense.  Tbe  demurrer 
should  have  been  overruled.  Tel.  Co.  v.  Pres- 
ton (Tex.  Civ.  App.)  54  a  W.  650;  Jones  v. 
Oil  Co.  (Tex.  Civ.  App.)  72  S.  W.  248;  Life 
Ass'n  V.  Harris,  94  Tex.  35,  57  S.  W.  635,  86 
Am.  St  Hep.  813;  Tel^raph  Co.  v.  Ooper 
(Tex.  Civ.  App.)  69  S.  W.  427.  This  case  Is 
distinguishable  from  the  case  of  Telegraph 
Co.  V.  Blake  (Tex.  Civ.  App.)  68  S.  W.  526. 
There  the  case  was  tried  on  its  merits,  and 
It  was  fairly  deduclble  from  tbe  facts  that 
tbe  contract  was  performable  in  Texas. 

It  is  contended  by  appellee  that  the  right 
of  action  against  a  telegraph  company  for 
Its  failure  In  the  performance  of  Its  duty  to 
transmit  and  deliver  a  message  promptly 
does  not  rest  upon  contract  merely,  but  rests 
upon  a  failure  on  its  part  to  perform  a  pub- 
lic duty,  and  consequently  it  may  be  sued  not 
merely  for  the  breach  of  a  contract,  but  for 
the  commission  of  a  tort,  and  that,  tbe  fail- 
ure to  deliver  the  telegram  occurring  in  Tex- 
as, the  plaintiff  residing  in  Texas,  and  the 
defendant  being  a  foreign  corporation  doing 
business  under  permit  In  Texas,  the  rights  of 
tbe  parties  are  to  be  determined  by  the  laws 
of  Texas.  The  courts  of  this  state  treat  suits 
of  this  character  as  an  action  to  recover  dam- 


ages for  a  breach  of  contract  Tel.  Co.  v. 
Oolfin,  88  Tex.  96,  30  S.  W.  896;  Thomas  v. 
Tel.  Co.  (Tex.  OIv.  App.)  61  S.  W.  601.  In 
view  of  the  pleadings,  we  think  the  conten- 
tion untenable. 

2.  It  is  Insisted  that  the  court  erred  in  over- 
ruling defendant's  special  exceptions  ttiat  the 
damages  claimed  to  have  been  sustained 
were  such  as  could  not  have  been  contem- 
plated by  the  parties  at  the  time  the  contract 
was  made.  There  Is  do  merit  In  this  conten- 
tion. The  petition  alleges  that  plaintiff  left 
Lufkin,  Tex.,  with  the  remains  of  his  wife's 
father,  to  take  the  same  to  Dallas,  Tex.,  for 
burial.  His  route  was  over  the  Houston  East 
&  West  Texas  Railroad  to  Shreveport  and 
from  there  over  the  Texas  &  Pacific  Ballroad 
to  Dallas.  Before  leaving  Lufkin  he  tele- 
graphed his  wife,  at  Dallas,  that  he  would 
arrive  In  Dallas  Monday  morning,  December 
2d,  on  the  west-bound  train,  with  the  body 
of  her  father.  When  he  reached  Shreveport 
be  found  the  train  over  the  Texas  &  Pacific 
going  west  was  from  six  to  eight  hours  late, 
which  would  prevent  him  from  reaching  Dal- 
las until  late  In  the  afternoon  of  December 
2d.  He  thereupon  fully  informed  tbe  de- 
fendant's operator  at  Shreveport  of  all  that 
had  happened,  the  character  of  the  sickness 
of  the  deceased,  the  relationship  of  tbe  par- 
ties, and  the  object  and  purpose  of  his  trip, 
and  thereafter  sent  his  wife  the  message 
above  set  out.  The  plaintiff,  in  his  petition, 
claimed  the  following  damages  as  having 
been  occasioned  by  the  failure  to  transmit 
and  deliver  the  telegram  at  Dallas:  Cost  of 
telegram,  40  cents;  one  extra  notice,  90  cente; 
Loudermllk,  the  undertaker,  three  extra 
trips,  $33;  and  for  damages  to  his  wife^  An- 
na Christensen,  caused  by  tbe  mental  and 
physical  suffering  and  distress  and  anxiety. 
In  the  sum  of  |1,500— for  all  of  which  plain- 
tiff asks  Judgment  Tbe  pleadings  show  that 
the  parties  were  In  possession  of  sufficient 
facts  at  the  time  of  making  the  contract 
from  which  they  could  have  contemplated 
that  all  the  damages  set  out  in  the  pleadings 
might  r«ult  from  a  breach  thereof.  The 
pleading  Is  not  subject  to  the  exception  that 
it  showed  plaintiff's  wife  was  in  a  state  of 
anxiety  and  suffering  mentally  prior  to  the 
sending  of  the  telegram  sued  upon,  and  that 
the  failure  to  promptly  transmit  and  deliver 
the  same  only  Increased  and  prolonged  such 
mental  suffering. 

8.  Appellee  has  crosftassigned  errors,  and 
asks  that  the  Judgment  be  reversed  for  the 
reasons  set  forth  therein,  and  the  cause  be 
remanded.  The  first  reads:  'The  court  err- 
ed In  admitting  In  evidence  over  plaintiff's 
objection  the  'delivery  slips'  or  memorandum 
pui-portlug  to  show  the  time  of  the  delivery 
of  tile  telegram  in  question,  as  fully  set  out 
in  said  Gus  Christensen's  bill  of  exceptions 
No.  1."  Appellant  objects  to  the  considera- 
tion of  this  cross-assignment  for  the  reason 
tbe  bill  of  exception  upon  which  It  Is  based 
was  not  filed  until  after  tbe  adjournment  of 
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tbe  term  of  court  at  which  the  cause  was 
tried.  The  appellant  has  flied  a  motion  re- 
questing this  court  to  strike  out  said  assign- 
ment for  this  reason,  which  motion  Is  verl- 
fled  hy  affldavltB.  The  record  of  the  case 
shows  the  bill  of  exception  was  approved  and 
filed  daring  the  term  at  which  the  cause  was 
tried.  The  transcript  is  property  certified. 
This  court  Is  confined  to  the  record  as  made, 
and  cannot  hear  testimony  to  correct  tbe 
same.  It  Is  only  as  to  questions  that  affect 
tbe  Jnrisdlctlon  of  this  court,  that  we  are  aa- 
thorlzed  to  inquire  into  matters  of  fact. 
Rev.  St  1885,  art  908;  Bnnls  Mer.  Co.  t. 
Wathen,  93  Tex.  622,  57  8.  W.  946;  WUUs  T. 
Smith,  90  Tex.  635,  40  8.  W.  401;  Boggess 
T.  Harris.  90  Tex.  476.  39  8.  W.  B65.  This 
question  does  not  affect  the  Jurisdiction  of 
the  court,  but  seeks  to  correct  a  transcript 
duly  certified  and  filed  In  this  court  The 
bill  of  exception  shows  that  the  defendant 
offered  In  evidence  a  paper  purporting  to  be 
a  delivery  sheet  and  counter  delivery  sheet 
from  its  office  for  December  2,  1901.  This 
counter  sheet  gave  the  number  of  the  tele- 
gram, and  to  whom  addressed,  and  the  time 
of  delivery  as  12:30  p.  m.  December  2d.  It 
was  offered  for  the  purpose  of  proving  the 
time  on  said  2d  day  of  December,  1901,  wlien 
tbe  telegram  In  question  was  delivered  to 
Mrs.  G.  Christensen.  To  the  Introduction  of 
this  evidence  the  plaintiff,  by  his  counsel, 
objected  upon  tbe  ground  that  tbe  witness 
Joe  Gardner,  who  was  then  on  tbe  stand,  had 
already  testified  that  the  telegram  was  de- 
livered by  him  at  12:30  p.  m.;  that  be  bad 
written  tbe  figures  "12:30'-^  opposite  the  name 
Mrs.  O.  Christensen  on  the  counter  delivery 
sheet  offered  In  evidence;  that  he  did  this 
at  the  time  that  the  telegram  was  delivered; 
that  wblle  said  delivery  sheets  might  be 
consnlted  by  the  said  witness  Gardner  for 
the  purpose  of  refreshing  his  memory,  they 
could  not  be  Introduced  in  evidence  as  In- 
dependent testimony  for  the  purpose  of  cor- 
roborating that  of  the  witness  Gardner,  and 
were  self-serving  and  Inadmissible.  But  the 
court  overruled  the  said  plaintiff's  objection, 
and  suffered  the  said  paper  writing  to  be  In- 
troduced In  evidence,  nnd  the  same  was  there- 
upon snbmltted  to  the  Jury  In  evidence. 
The  action  of  the  court  in  admitting  this 
evidence  was  error.  Green.  Ev.  (16th  Ed.) 
vol.  1,  fi}  120a.  120b. 

4.  The  second  cross-assignment  complains 
of  that  portion  of  the  charge  reading  as  fol- 
lows:  "A  failure  to  send  said  message  to 
plaintiff's  residence  in  West  Dallas  was  not 
negligence.  The  failure  to  traiismlt  said  mes- 
sage from  Sbreveport  to  Dallas  during  the 
time  that  the  wires  were  not  being  operated, 
under  their  rules  as  to  office  hours,  was  not 
negligence."  The  charge  gave  a  full  defini- 
tion of  negligence,  and  added  the  clause 
above  quoted.  It  was  not  contended  by  ap- 
pellee that  the  company  was  bound  to  de- 
liver tiie  message  at  his  residence.  In  West 
Dallas.   It  seems  to  have  been  conceded  that 


a  delivery  to  Mrs.  GbFlsteneai,  at  No.  235 
Elm  street  fully  met  the  requirements  of 
the  contract  The  charge  announced  otwrect 
propositions  of  law,  and  tbere  was  no  cran 
In  giving  the  same. 

For  the  errors  pointed  out  the  Judsment  ii 
reversed  and  the  cause  remanded. 


JUDGE  ct  aL  T.  CURTIS  et  aL 
(Sairnme  Court  of  Arkansas.    Jan.  16,  1901.) 

UkNDLORD   AND  TENANT— LIEN    ON  CROPS- 
:  CONVERSION— LIABILITT  OF  CONVEBSIONEE 
—  NOTICE   0»   UBN  —  ATTACHHBNT  —  COS- 
.      TRACTUAL  CLAIMS. 

1.  The  liability  to  tbe  landlord  of  one  who 
knowingly  receives  from  a  tenant  and  sells  cropg 
subject  to  a  landlord's  Hen  may  be  treated  i!> 

,  aritiiDg  on  an  implied  cootract;  and  tbe  landlord 

:  may  maiotaiu  attachment  under  Sand.  &  H. 

I  Dig.  §  325.  which  provides  that  attachmeDU 
agiinst  nonresidents  can  be  had  only  on  clsims 

I  arising  on  contract. 

I  2.  The  absolute  uwuer  of  property  taken  isd 
sold  b.v  une  nlio  had  i-oiiverted  it  must  sue  it 
I  law  for  its  value,  but  a  mere  lienor  must  pro- 
;  ceed  in  equity,  not  for  the  value  of  the  propntr, 
{  hat  to  fix  his  lien  on  the  proceeds  in  the  haadf 
I  of  the  wrongdoer. 

8.  Payment  of  rent  for  the  previous  year  to 
'  the  landlord's  agent  by  mortgagees  of  tne  t^s- 
<  anfs  crops  was  sofflciuit  to  put  the  mortgatie^ 
I  on  inquiry  as  to  the  tenancy,  nonpaymeat  ot 
•  rent,  and  landlord's  lien. 

4.  In  a  suit  to  fix  the  landlord's  lien  on  the 
'  IiroceedB  of  a  sale  of  tbe  tenant's  crop,  if  tli^ 
I  rent  claim  and  its  amonnt  are  not  estatriished  bj 
I  proper  proof,  judgment  (or  plaintiff  wiU  be  le- 
!  versed. 

Appeal  from  Chicot  Chancery  Oonrt;  lCa^ 
cus  L.  Hawkins,  Chancellor. 

Bin  by  W.  E.  Curtis  and  Aleln  C  Strut 
against  J.  J.  Judge  and  F.  F.  Poston,  trustee*, 
and  others.  From  a  decree  for  complalnanti. 
defendants  appeal.  Reversed. 

Frank  P.  Poston,  for  appellants. 

BUNN,  G.  J.  This  Is  a  blU  In  eqntty  to 
fix  a  landlord's  lien  on  proceed  of  certain 
cotton,  upon  which  he  had  a  Ilea  for  cent 
and  to  subject  certain  other  property  of 
Duffln  Bros.  &  McGeehee,  merchants  of  Mem- 
phis, TeiUL,  in  Arkansas,  to  the  payment  of 
tbe  amount  so  adjudged,  and  (or  otiier  pur- 
poses. 

In  January,  189S,  John  Sabine  Smith,  a 
citizen  of  New  York,  was  the  owna,  and  bad 
been  for  some  time  the  owner,  of  a  planta- 
tion In  Chicot  county.  Ark.,  known  as  the 
"Florence  Plantation,"  and  had  rented  the 
same  for  the  year  1897  to  W.  J.  Smith,  of 
that  county.  At  this  time  be  again  rented 
the  plantation  to  tbe  said  W.  J.  Smith  for 
the  year  1808  for  the  sum  of  $1,800,  and 
took  therefor  bis  two  several  promissory 
notes,  each  for  $900,  one  du^  and  payable  on 
tbe  15tb  November,  1898,  and  the  other  on 
the  15th  day  of  December,  1898,  and  securfd 
by  his  landlord's  lien  on  said  crop  to  be 
grown  on  said  plantation  for  that  year. 
In  March  next  following,  W.  J.  Smith  ar- 
ranged with  tbe  defendants  Dnffln  Bros,  ft 
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McGeefaee,  feneml  merchanta  of  Memphis, 
Tenn.,  to  fnrnlab.  htm  moneys  and  snppHea 
to  enable  him  to  carry  on  bis  fimnlng  op- 
erations during  s^ald  year  1898  <m  said  plaih 
tatl<m.  This  arrangement  was  erldeuced  by 
A  deed  of  tmat  executed  by  said  W.  7.  Bmltb 
on  the  1st  March,  1898,  to  defoidants  Judge 
&  Poston  as  trustees  for  the  benefit  of  said 
Dnffln  Bros,  ft  McOeehee,  by  which  he  con- 
veyed to  them  for  that  purpose  all  the  cotton, 
€ott<m  seed,  com,  fodder,  and  hay  to  be 
made  on  aald  plantaition  during  that  year,  and 
also  20  bead  of  horses  and  mules  of  W.  J. 
Smith,  Uien  on  said  plantation,  and  of  va- 
rious descriptions.  This  deed  of  trust  was 
nied  tor  record  on  tSie  16th  November,  1886. 
The  amount  secured,  as  named  In  the  deed 
of  trust,  was  ¥4,000.  When  the  cotton  on 
said  premises  bad  been  gathered,  ginned, 
and  packed,  and  made  ready  for  the  mar- 
lECt,  Uw  defendant  W.  J.  Smith  began  to  ship 
the  same  to  the  defendi-nts  Dnffln  Bros.  & 
McGeehee^  at  Memphis,  atid  by  the  20th  Jan- 
uary, 1890,  had  shipped  t«i  them,  by  steam- 
boat, 91  bales,  whlcdi  was  received  by  aald 
mercbanta,  and  as  soon  a8>  possible  sold  by 
tbem  In  the  markets,  anti  the  proceeds, 
amounting  to  ^110,  placed  ait.  a  credit  on  the 
indebtedness  of  W.  J.  Smith,  to  them,  se- 
cured as  aforesaid.  On  being.  Informed  of 
this,  plaintiff,  on  the  9tb  day  of  ^elMruary, 
1890,  InsHtuted  this  suit,  by  bill.  In  equity 
filed,  with  prayer  for  judgmiuit  against  de- 
fendants Duffln  Bros,  ft  McGeehee  for  said 
cotton,  and  for  cotton  received  by  garDlabee, 
J.  P.  Alender  ft  Co..  from  subtenants,  and 
for  other  and  pn^ier  relief.  The  complaint 
Is  substantially  to  fix  the  landlord's  lien  on 
tbe  amount  for  which  defendants  sold  said 
cotton  ttien  In  their  hands,  and  will  be  ao 
treated,  under  the  doctrine  of  Reavls  v. 
Bamea,  86  Ax^  575.  W.  J.  Smith  was  sum- 
moned, and  subsequently  appeared  and  an- 
swoed,  controverting  none  of  the  easentlai 
or  material  allegations  of  the  complaint  how- 
ever, and  aa  to  him  all  of  the  same  are 
tnfcen  as  confessed.  Warning  orders  wen 
made  and  published  by  the  cleric  against 
Judge  ft  Posttm,  the  trustees,  who  were 
shown  to  be  nonresidents,  and  also,  on  same 
ground,  against  Dufiln  Bros,  ft  McGeehe^  and 
an  attorney  appointed  to  defend  for  them, 
who  subsequently  made  a  retort  of  his  action 
In  tbe  premises,  to  the  effect  that  he  had  re- 
ceived a  response  to  his  communication  from 
Judge  ft  Poston,  but  ncme  from  Duffin  Bros,  ft 
McOeehee.  Jtadge  ft  Poston,  as  trustees,  filed 
their  demurrer  to  the  comidaln^  which  being 
overruled,  th^  then  appeared  in  person  and 
by  attorney  and  filed  their  answer,  to  which 
Iilaintlff  interposed  demurrer.  TIpon  tbe  fl^ 
Ing  of  the  complaint,  an  affidavit  for  general 
attachment  in  equity  against  the  property  of 
defendants  was  filed,  and  order  issued— as 
against  W.  J.  Smith,  because  he  had  removed 
or  was  about  to  remove  his  property  out  of 
the  state,  not  leaving  enough  to  satls^  his 
creditors,  and  especially  not  enough  to  pay 


his  Indebtedness  to  the  plaintiff,  and,  as 
against  tiia  other  defendants,  because  they 
were  nonresidents.  Undw  this  order,  10  head 
of  said  horses  and  mules  on  the  plantaUon, 
in  the  possession  of  W.  J.  Smith,  were  seised. 
Subsequently  a  special  order  vC  attachment 
was  sued  out,  and  the  portion  of  said  crops 
remaining  va  said  plantation  and  In  the  pos- 
sesion of  W.  J.  Smith  waa  aelzed  for  the 
rent  All  this  property  was  sold  by  the  sher- 
iff and  the  receiver  In  the  case  under  special 
orders,  and  tbe  proceeds,  less  costs  and  ex- 
penses, were  deposited  aa  a  fond,  sutdect  to 
further  orders  of  court  On  final  hearing 
upon  the  evidence  In  the  ease  and  the  record, 
the  diancellor  sustained  tbe  attachments,  and 
the  sales  thereunder,  and  also  tlu  claim  of 
plaintiff  against  Duffln  Bros,  ft  McOeehee 
for  the  amount  of  the  sales  of  Oie  cotton, 
and  also  decreed  that  plaintiff  be  subrogated 
to  the  rights  of  Duffln  Bros,  ft  McOeehee  in 
said  deed  of  tmst,  and  that  said  iwoceeds 
of  sale  be  a^iroiviated  to  the  payment  of  the 
rent  notes  sued  on.  Interest,  and  costa. 

It  la  contended  by  the  trustees  defendanta 
Cfor  the  defendants  Dufiln  Bros,  ft  McGeehee 
make  no  defrase,  nor  make  their  appearance 
In  any  manuOT.  and  the  defendant  W.  J. 
Smith  discUims  all  intent)  that  tbe  statute 
precltides  a  recovery  on  said  gmeral  attach- 
ment, which  la  designated  as  tbe  eighth  subdi- 
vision at  section  825  of  the  Digest  (Sand,  ft 
H.),  which  la  In  these  words:  "Is  about  to 
s^  convey  or  otherwise  dispose  of  his  prop- 
erty with  such  Intent  But  an  attachment 
shall  not  be  granted  on  the  ground  that  the 
defendant  or  any  of  them  la  a  foreign  corpo- 
fatlcn  or  non-resldnit  of  tills  state,  for  any 
claim  other  than  a  debt  or  demand  arising 
:  upon  contract."  The  guestltm  is  then,  la  tbe 
liability  of  defendante  Dnflln  Broa.  ft  McOee- 
hee to  the  plaintiff  a  debt  or  demand  arising 
upon  contract  or  not?  We  thtaik  It  must  be 
BO  regarded.  In  this  particular  state  of  case. 
Ordinarily  a  plaintiff  in  a  salt  for  conversion 
may  waive  the  tort,  and  rest  upon  the  right 
fbe  law  givea  him  against  one  who  has  de- 
prived him  of  bis  property,  or  some  right  In 
jMpect  thereto.  This  obUs^tlon  of  tlie  con- 
versloner  whTch  the  law  Imposes  upon  him  Is 
an  implied  contract  and,  waivli^  damages 
for  the  tort;  the  plaintiff  recovers,  If  at  all, 
on  this  implied  contract  Whether  w  not  In 
any  given  case  the  tort  may  be  waived,  and 
tbe  implied  contract  remain,  dependa  upon 
the  facts  and  circumstances  of  the  case.  The 
righto  and  obligations  of  the  parties,  aa  the 
remedy,  are  to  be  determined  the  nature 
of  tbe  transaction  Invoh'ed.  Tbe  cause  of 
action  which  the  plaintiff  has  agalnat  an- 
other for  taking  and  disposing  of  his  prop- 
erty Is  but  a  demand  arising  upon  a  contract, 
not  express,  but  one  which  the  law  InipllM, 
and  makes  binding  upon  the  wrongdoer. 
There  Is  apparently  some  conflict  In  the  au- 
thorities on  the  subject  bnf  the  conflict  is 
more  apparent  than  real,  for  the  difference 
Is,  after  all,  a  difference  In  the  facts  in  the 

Digitized  by 


748 


78  SOUTHWESTERN  BEPORTEB. 


cans  adjudicated,  or  mainly  so,  at  leasL 
The  text-writers,  In  collatlag  and  comment- 
ing upon  the  dedsions  cited  therein,  very  gen- 
erally held  tbat  an  Implied  contract  ^  the 
class  we  are  now  conald^lng  comes  within 
the  exceptions  named  In  the  statute  quoted, 
and  therefore  furnishes  a  basis  for  the  at- 
tachment under  the  snbdiTlslon  named.  See 
sections  12, 18,  Wade  on  Attachments.  When 
the  plaintiff  is  the  absolute  owner  of  the 
property  taken  and  sold  (for  it  must  have 
been  disposed  of  by  the  conversloner,  to  jus- 
tify a  suit  for  its  TSiae  or  tho  proceeds 
thereof;  otherwise  the  property  itself  must 
be  proceeded  against),  he  must  sue  at  law  for 
the  value  of  the  property  against  tli«  wrong- 
doer, and  thus  be  Indemnified  for  tlie  loss  he 
has  been  put  to  by  the  depriratlon.  O'Beer 
T.  Strong,  13  Ul.  6SS;  Fuller  t.  Duren,  86  Ala. 
78,  76  Am.  Dec.  818.  Where  the  plaintiff 
has  a  lien  on  the  property  taken  and  sold  by 
the  conversioner,  as  in  the  case  at  bar,  his 
remedy  Is  in  equity,  not  for  the  Talue  of  the 
property  taken,  for  he  Is  not  In  that  case  the 
owner  thereof,  hot  to  fix  hi*  llm  t^MHi  llie 
proceeds  of  the'sroperty  in  the  Iwnds  ot  the 
coUTersloner;  It  being  an  equitaUe  doctrine 
that  a  Hen  may  be  fixed  njwn  the  proceeds  of 
the  property  where  the  lien  on  ttie  property 
itself  has  been  destroyed  by  the  wnmgdoer. 
This  principle  is  laid  down  in  Reayls  t. 
Barnes.  86  Ark.  576,  tills  court  The  de- 
dstons  as  to  the  reme^  for  the  two  classes 
of  relief  are  strongly  conflnnatory  of  the 
doctrine  we  have  been  considering  ot  suits  on 
implied  contracts. 

We  are  of  the  oplnltm  ttiat  the  evidence  In 
this  case  shows  tbat  the  defendants  DufiSh 
Bros.  A  UcGeebee  either  had  actual  notice 
of  the  relation  existing  between  John  Sabine 
Smith,  as  the  landlord,  and  W.  J.  Smith,  as 
his  tenant,  and  that  the  rents  were  owing  and 
onpald  at  Hw  time  th^  received  the  cotton. 
OT  that  th^  weve  in  possession  of  such  knowl- 
edge of  the  tacts  as  put  them  oh  inquiry, 
wlUch,  followed  up,  would  have  amounted 
to  such  actual  knowledge.  They  bad  paid 
the  tents  for  the  previous  year  for  W.  J. 
Bmltb,  toward  the  hitter  part  of  that  year,  to 
Byrnes,  the  agent  of  plaintiff.  No  charge  is 
alleged  to  have  been  made^  as  between  the 
parties,  or  even  suggested,  and  in  fact  it  is 
shown  to  the  contrary,  Inferentlally,  if  not 
directly..  They  paid  the  rents  to  Byrnes,  and 
It  Is  not  reasonable  to  say  they  did  so,  not 
having  ascertained  who  was  Byrnes*  prlnr 
dpal. 

It  is  contended  by  the  appellants  that  the 
proof  of  the  rent  debt  or  claim  is  wanting, 
and  tbat  the  loss  of  the  notes  sued  on  by 
copy  has  not  been  established  by  proper  proof, 
an^  in  fact,  that  plaintiff  has  failed  to  make 
out  by  proper  proof  his  claim  for  rents^  and 
this  contentl<m  Is  sustained  by  the  record; 
tbat  is.  by  the  absence  of  the  rent  claim. 
This  debt  Is.  of  coarse,  material  in  the  case. 

The  decree,  therefore.  Is  reversed,  and  the 
cause  remanded,  with  leave  to  take  further 


proof  as  to  the  claim  for  rt,  and  whether 
or  not  the  same  has  been  pa  in  wljoJe  or  1b 
part,  and  what  Is  owing  th^n. 


BBVERS  T.  SXiTBL 

(Supreme  Court  of  Arbaneo    Jan.  9  19(Mj 

RA1»K— ASSAULT— INDICTMEr— SUP- BMr^B.^!-'^ 
PUNISHMENT— l'-„OlsivT  *dS»CT- 


1.  An  indictment  for  as^t   -witli  int-s»*  . 
rape  need  not  aver  that  ti  assanit  wi. 
mitted  with  maUce  aforethccht,  eitA*.r ^ 
mou  law  or  under  Saud.  AiTSii^fi  tb51 
Tiding  that  whoever  shall  AtdaSl^  "S?  K 
malice  aforethought"  aas^  anF^erSf 
Intent  to  commit  rape  ahabe  piSiiS^rf^J^^^ 

2.  Assault  with  intentto  raWu  ^  ff" 
and  is  puniihable  under  Stad.  &*h  Tvt  /^hS5' 
proTiding  that  one  who  ^  mml&Jf!^A}*^ 
assauItT  another  with  £tentto  ^S^S""**" 
ahali  be  punished  by  iJriaonnlSit^^J  ^ 
tentiary,  Wpecttve  oj^hetli^  the  iiiS^fJS^ 
charges  "malfce  *«ortho<«ht''  ^^^i?^' 
conmion-law  form.  ue 

Error  to  Clrcul>  Court.  Baxter  County 
Jno.  W.  Meeks,  J^e.  ^uulj. 

Lee  Bevera  wtj  convicted  of  assanlt  with 
intent  to  rape,  add  brings  error.  Affirmed. 

Lee  Bevers  indicted  by  the  grud  Jmy 
of  Baxter  couijty  for  the  crime  of  an  assault 
with  the  intent  to  rape.  The  body  of  the 
Indictment  as  follows,  to  wit:  *Ttae  said 
Lee  Bevers,  in  the  county  and  state  afiae- 
said,  on  the  30th  day  of  October,  190fii,  did 
unlawfully,  forcibly,  and  feloniously  mn 
assault  upon  one  Rosa  Belle  Helskell.  wtth 
the  unlawful  and  felonious  intent  then  and 
there  forcibly,  unlawfully,  and  feloniously, 
and  against  her  will  and  consent,  to  rape, 
ravish,  and  carnally  know  the  said  Bosa 
Belle  Helskell,  she,  the  said  Rosa  Belle  Hels- 
kell, being  a  woman,  against  the  peace  and 
dignity  of  the  state  of  Arkansas."  The  de- 
fendant demurred  to  the  indictment  toe  want 
of  certainty,  and,  further,  because  it  did  not 
state  facts  sufficient  to  constitute  an  offense. 
The  court  overruled  the  demurrer,  to  which 
ruling  the  defendant  duly  excepted.  The  de- 
fendant thereupon  entered  his  plea  of  gnilty, 
and  was  sentenced  to  three  years*  imprison- 
ment In  the  state  penitentiary.  He  after- 
wards procured  a  writ  of  error  to  review  the 
judgment  of  the  drcuit  conr^  and  the  cue 
is  brought  before  ns  bi  that  way. 

Horton  A  South,  fbr  plaintiff  In  error. 
Oea  W.  Murphy.  Atty.  Qea.,  for  the  State. 

BIDDICK.  J.  (after  stating  the  fact^. 
The  only  question  raised  by  this  proceeding 
is  the  sufficiency  of  the  indictment  to  sup- 
port tiie  Judgment  The  facts  aUeged  In  the 
indictment  show  that  If  the  defendant  bad 
succeeded  in  carrying  into  effect  the  Intent 
with  which  be  made  the  assault  he  would 
have  been  guilty  of  the  crime  of  rape.  It  is 
then  clearly  sufficient,  as  a  common-law  In- 
dictment for  the  crime  of  an  attempt  to 
commit  rape,  for  It  alleges  all  the  elements 
that  go  to  make  such  a  crime  at  common 
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^  law.  But  onr  BtatnteB  In  xtfereDce  to  tbls 
'  PBcrlme  provide  that  "xrhoevec  diaU  felonlona- 
'  ^7.  willfully  and  with  malice  oforethvoght 
M  assault  usy  penon  -wltb  Intent  to  commit  a 
rape  •  •  •  Biiall  on  conrlctlon  thereof  b* 
impilsoned  in  Uie  penitentiary  not  leas  than 
ST  three  nor  more  than  tw«ity  yean."  Band,  ft 
□sp  H.  Dig.  i  1866.  Bj  reason  of  this  statute 
i£i>  coansel  for  appellant  contoid  that  the  lUr 
-1-  dictment  abonld  have  alleged  that  the  aa* 
sanlt  was  made  ^^1131  "malice  aforethonght" 
In  this  respect  the  stetnte  is  peculiar,  Init 
I"  we  are  of  the  opinion  that  the  indictment 
la  suffldent  without  such  an  allegatlcm.  It 
Is  weU  settled  in  this  state  that  an  Indict- 
ment for  rape  includes  also  an  aiaanlt  with 
intent  to  commit  rape.   Pratt  t.  States  61 
Ark.  167,  K>  8.  W.  288;  Davis  t.  Stete,  45 
Ark.  467.   "Bvery  attempt  to  commit  a  felony 
against  a  pwatni,"  said  this  court  In  an  early 
case,  "tnvolves  an  assault   Frore  an  at- 
tempt to  commit  each  f eloiy,  and  prore  It  to 
have  been  done  nnder  such  drcnmstances 
that  had  the  attempt  succeeded  the  defendant 
might  have  been  convicted  of  the  felony,  and 
the  party  may  he  convicted  of  an  assault  with 
intent  to  commit  Bnch  felony.*'  McBrlde  v. 
Stete,  7  Atk.  874.  For  there  Is  nothing  In 
onr  statute  tlut  requires  tbst  Indlctmente  for 
the  crime  of  rape  shall  allege  that  the  as- 
aault  or  the  act  was  committed  with  malice 
aforethougSit  Malice  Is  not  one  of  the  ele- 
mente  that  go  to  make  the  crime  of  rape,  and 
it  is  nnnec«sary  to  all^  or  prove  It  to  make 
ont  the  crime,  either  under  our  stetute  or  at 
common  law.   Warner  v.  Stete,  64  Ark.  WHO, 
17  8.  W.  6. 

If  it  Is  not  necessary  to  altege  or  prove 
malice  In  order  to  make  ont  the  completed 
crime  of  rape,  we  see  no  reason  why  it 
abonld  be  required  to  prove  it  In  order  to  con- 
vict of  tiie  attempt  to  commit  rape—an 
offense  which  is  Included  In  tiie  greater  of- 
tense^  as  one  ot  Ite  parts.  Keeping  In  mind, 
then,  that  an  allegatton  at  malice  Is  not  re- 
quired In  an  indictment  for  rape,  It  will  be 
seen  that  the  declalon  of  this  court  holding 
that  the  crime  of  assault  wito  intent  to 
commit  rape  is  included  in  every  valid  todlct- 
ment  tor  the  crime  of  rape,  and  that  nnder  an 
indlctmratt  tor  rape  the  defendant  may  be 
convicted  either  of  rape  or  of  an  assault  witSi 
intent  to  rape^  necessarily  leads  to  toe  con- 
dDsI<m  that  nelthv  Is  an  alles^tlon  of  malice 
aforethought  essential  to  a  valid  Indictment 
for  an  assault  wlUi  the  intent  to  commit 
rape. 

Counsel  tor  defendant  contends,  further, 
that  If  this  be  true  that  the  crime  must  bo 
treated  as  a  misdemeanor  only,  for  the  rea- 
son that  at  the  common  law  all  Indictable 
attempts,  whether  to  commit  felonies  or  mli- 
demeanors,  were  only  misdemeanors,  but 
that  would  result  In  makli^  a  difference  In 
the  crime,  and  the  punishment  toerefor  turn 
simply  on  tiie  form  of  the  Indictment.  We 
are  of  the  opinion  that  the  indictment  would 
be  sufficient  whether  it  followed  the  conunon 


law  or  Oie  statutory  form,  but  In  either  case 
the  punishment  Is  regalated  by  the  statute. 
Ftaidlng  no  error,  the  Judgment  is  affirmed. 


OLAT  et  al.  v.  BII3T. 

(Sapreme  Coart  of  Ark&QsaB.    Jan.  9,  1904.) 

TAXATION— SALE  OF  LANI>-SUIT  TO  SET  ASIDE 
—STALE  DEMAND— WARMING  ORDEB— AFFI- 
DAVIT OF  FUBUOATION  —  XRKBGUIiARITT  — 
COLLATERAL  ATTACK. 

1.  Whoe  a  pUntifl  who  has  permitted  taxes 
to  remain  anpald  on  hb  real  estate  for  88  years 
•aea  to  set  aidde  a  sale  nnder  the  overdue  tax 
act  (Acts  1881.  p.  63)  10  years  after  the  sale 
was  made,  without  ahowiog  that  the  taxes  for 
which  the  land  was  sold  were  illegal  or  had  been 
paid,  or  showing  any  other  meritorious  defense 
to  the  proceediogs  under  the  act,  his  demand  is 
stale  and  .without  equity. 

2.  In  proceedings  for  the  sale  of  land  under 
toe  overdue  tax  act  (Acta  1881,  p.  63),  the  affi- 
davit of  publication  of  the  warning  order  is  not 
Insufficient  oo  collateral  attack  bemuse  the  affi- 
ant failed  to  swear  that  he  was  a  publisher  of 
the  paper,  that  it  was  printed  in  the  county 
named  In  the  affidavit,  and  that  it  had  a  bona 
fide  circulation  toerein  for  one  month  before 
the  date  of  the  first  publication;  toese  defects 
constituting  mere  Irregularities,  which  did  not 
render  the  decree  of  sale  void. 

Bonn,  C  J.,  dissenting  In  port 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  Matthew  Clay  and  others  against 
J.  S.  Bllby.  From  a  decree  dismissing  the 
complaint  plaintiffs  appeal.  Affirmed. 

Lewis  ft  Ingram,  W.  A.  Carpenter,  and 
Palmer  &  Parlcer,  for  appellants.  StiSm  F. 
Park,  James  B.  Oibson,  and  John  B.  Jones, 
tor  appellee. 

BATTIiB,  J.  Matttaew  Clay.  D.  D.  Saun- 
ders, and  B.  V.  McFarland  instltated  a  anlt 
In  the  Arkansas  chane«7  court  against  J.  8. 
Bllby,  and  asked  the  court  to  quiet  title  to 
certain  land  by  setting  aside  a  decree  con- 
demning tlie  same  to  be  sold  under  what  is 
generally  known  as  tlie  "Ovwdue  Tax  Act,'* 
and  by  setting  aside  the  sale  thereof  In  pur- 
suance of  such  decree;  They  alleged  In  tbelr 
complatot  that  they  were  the  owners  of  the 
land,  and,  without  showing  the  proceedings 
(XT  the  court  under  which  lie  claims  title, 
stated  that  the  defendant  "Is  claindng  or  pre- 
tending to  claim  the  title  to  said  land  by 
virtue  of  what  Is  known  as  an  Vtv^ue  tax 
deed,* "  and  alle^  to  the  same  vague  and 
indefinite  way  "tiiat  said  overdue  tax  title  is 
void  •  •  •  because  the  chancery  court  of 
AAansas  county,  A^iuas,  had  no  Jurisdic* 
tkm  to  render  the  alleged  decree  upon  which 
the  said  title  is  based;  that  there  was  no 
publication  or  procrf  of  publication  of  the 
warning  order  tbcxeln,  as  the  law  requires; 
and  that  there  was  absolutely  no  notice  of 
the  •  •  •  pendency  of  said  cause,  ettiier 
persMial  or  constructive." 

The  defendant  arawered,  and  denial  tliat 
platotlffs  were  toe  owners  of  the  land,  and 
admitted  "that  he  acquired  title  through  a 
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Bale  under  orenSne  tax  proceedlDg;  ttiat 
land  was  forfeited  to  tbe  state,  and  on  An- 
ffuet  3, 1882,  a  cfHuplnint  waa  filed,  cbarglng 
that  taxes  were  due  and  tbe  forf^tnre  Told, 
and  praying  a  lien,  and  snmmona  waa  laaued 
and  served  upon  tbe  State  Auditor;  that  a 
warning  order  wai  iBsned,  recorded  •  •  • 
and  dnlj  pnbllahed";  that  tbe  circuit  court 
on  tbe  9th  day  of  February,  1863,  decreed 
that  the  forfeltore  to  tbe  state  iraa  void,  and 
that  cotaln  taxes  were  dne  iqmi  tbe  land, 
and  tonnd  the  amount  of  the  mme  and  pen- 
alty and  costs  to  be  $9.16^  "and  ordered  and 
decreed  the  same  to  be  a  lien  upon  tbe  land, 
and  that  tbe  same  be  sold  unless  [the  tax^ 
penalty,  and  costs]  were  paid  within  a  day 
named  in  tbe  decree;  and  appointed  J.  J. 
UcEroy  commissioner  to  sell  flie  land  and 
execute  the  decree";  "that  the  Uen  was  not 
paid,  and  the  commissioner,  after  advertldng 
tbe  land  accodlng  to  lav  and  the  decree, 
sold  the  same  at  pubUc  sale  for  tbe  amount 
of  said  lien  and  costs,  and  at  the  sale  said 
lands  were  purchased  by  John  T.  Burns  for 
tbe  anunmt  of  the  decree  and  CMts,  and  said 
sale  was  duly  aivrored  by  tbe  court;  and 
that  said  Bums  sold  and  assigned  bis  cer- 
tlflcate  of  purchase  Issued  to  blm  by  the 
commissioner  to  tbe  Arkansas  Real  Estate 
Cttupany,  to  which  a  deed  was  lamed  Sep- 
tember 22.  1S8S,  and  said  company  sold  said 
land  to  defendant  by  deed  dated  May  11, 
1887." 

And  tbe  defendant  further  alleged  "that 
tbe  plalntlCTa  hare  exerdaed  no  ownership 
over  said  land  for  tblrty-elght  years,  and 
abandoned  tbe  land,  and  their  claim  Is  stale, 
and  cannot  be  enforced  In  a  court  of  eanlty." 

Tbe  court,  After  hearing  tbe  cause  upon  Its 
merits,  dismissed  ttie  complaint  for  want  of 
equity,  and  the  plalntlffls  aroealed. 

Tbe  land  In  controversy  waa  fbrfetted  to 
tbe  state  of  Arkams  on  account  of  ttie  non< 
payment  of  tbe  taxes  assessed  against  tbe 
same.  For  2S  years  no  taxes  were  inld 
thereon.  On  tbe  ftd  day  of  August,  1882,  a 
oranplalnt  was  filed  In  tbe  Arkansas  circuit 
court  pursuant  to  an  act  entitled  "An  act  to 
enforce  tbe  paymrat  of  overdue  taxes,"  ap- 
proved March  12,  1881  (Acte  1881,  p.  63),  In 
which  It  was  alleged  that  ttie  forfeiture  was 
void,  and  the  plalntlir  asked  that  the  land 
be  sold  to  pay  the  texes  due  thereon.  An 
ordo'  requiring  all  persons  having  any  right 
or  Interest  In  tbe  land  to  appear  and  show 
cause,  If  any  they  could,  why  a  shall 
not  be  declared  on  the  same  tor  unpaid  tax- 
es, and  why  it  should  not  be  sold  for  taa- 
payment  tbere<tf.  In  legal  form,  was  entered 
on  tbe  record.  A  copy  of  It  was  publlabed, 
and  tbe  following  proof  of  the  publication 
thereof  was  filed: 

"I.  J.  P.  Pointer,  one  of  the  publishers  of 
tbe  Arkansas  Oleanw,  a  newspaper  publish- 
ed in  the  State  and  county  of  Arkansas  do 
hereby  solemnly  sweari  that  the  annexed  and 
foregoing  advertisement  was  published  In  said 
newspaper  three  weeks  consecutively,  to  wit: 


November  2ad  and  20Ui,  and  December  eth. 
1882.  J.  P.  Pointer,  One  of  the  Pnblldiets 
of  tbe  Arkansas  Gleans. 

"Sworn  to  before  me,  tbe  4th  day  of  Jann- 
aiy,  IfiSB.  J.  J.  McBvoy.  Clerk.'* 

On  tbe  9tb  day  of  February,  1883,  flie 
court  set  aside  tbe  forfeiture,  the  same  being 
111^1,  and  ordered  tbe  land  sold  to  pay  ttie 
taxes  <m  tbe  sune.  and  appointed  a  commis- 
sioner for  that  purpose.  Tbe  land  waa  sold 
on  tbe  17th  day  of  May,  188S,  to  Jolm  T. 
Bums,  and  the  sale  was  approved  by  the 
court.  On  the  14th  of  April,  189B,  this  suit 
was  brought  to  set  tbe  sale  aside  and  to  quiet 
tiUe;  lacking  1  month  and  8  days  of  bring 
16  years  after  tbe  sale  waa  made 

The  appellante  failed  to  show  Uiat  fliey 
bad  any  merltorioua  defense  in  the  suit  in- 
stituted under  the  overdue  tax  act  Tbey  do 
not  allege  that  the  taxes  for  whldi  the  land 
was  sold  were  Illegal  or  paid.  Not  a  single 
i^und  for  equitable  Interposition  appears. 
State  V.  Hill,  50  Ark.  458,  8  8.  W.  40L  Wttb- 
out  one  palliating  excuse,  they  atiow  tbem- 
selves  goUty  of  tbe  grossest  negligence.  Tb^ 
knew  their  land  was  subject  to  taxation,  and 
liable  to  be  sold  If  tbe  taxes  were  not  paid, 
yet  they  waited  88  years  before  tbey  offered 
.to  pay  taxes.  There  Is  nothing  In  tbelr  case 
**to  call  ftotb  a  court  <^  eqidty  Into  activl^.'' 

But  apprilanto  say  that  the  decree  render- 
ed in  the  suit  Instituted  tmdw  tbe  overdue 
tax  act  was  alMolutely  void,  becaoae^  In  ttie 
affidavit  filed  to  prove  pnblleatloii  of  the 
warning  order,  the  affiant  did  not  swear  tlmt 
be  was  a  pubUsber  of  tbe  Arkansas  Gleans, 
tbe  newspaper  in  which  it  was  pubUshed. 
and  tbat  such  newqwper  was  minted  In  the 
county  named  In  the  affidavit,  having  a  bona 
fide  drculatloa  thereto  for  «ie  month  b^ioce 
the  date  of  tbe  first  publication  of  tbe  wan- 
ing order,  and  tbat  it  should  be  treated  as 
void  upon  collateral  attack,  la  this  true? 

Tbe  subject  of  Impeachment  of  Jndgmaita 
of  courts  of  oHnpetent  Jnrisdictimi  waa  fnUy 
and  well  considered  to  Boyd  v.  Boane^  49 
Ark.  897,  5  8.  W.  7<Mb  In  that  case  the 
court  held  tbat  "since  tbe  enactment  of  the 
statute  [Mansf.  Dig.  ff  5201]  declaring  all 
Judgmenta  pruiounced  by  any  of  tbe  courts 
of  this  state  against  any  one  witliont  notice 
absolntely  void,  tbe  doctrine  laid  down  bi 
Borden  v.  State,  11  Ark.  519  [44  Am.  Dec 
217],  tint  tlie  judpnent  ot  a  anpearior  court. 
rend«ed  wltbout  notice,  is  not  void,  but  only 
voidable,  has  been  adhered  to  so  often  that 
it  has  become,  in  ita  application  to  aualc^ous 
cases,  a  rule  of  propoty  not  to  be  disturbed 
by  the  courts";  tbat  tiie  statute  appUea  to 
Judgmenta  pronounced  in  adversary  suits,  ri- 
tbnr  In  law  or  in  equity;  that  such  Judg- 
menta without  notice  are  absolutely  void; 
that,  in  ease  <tf  domestic  Judgmenta  ctdlater^ 
ally  attacked,  the  question  of  notice  or  no 
notice  must  be  tried  by  the  court  upon  an 
inspection  of  the  recrad  only;  and  tliat,  in 
tbe  event  the  recwd  is  silent  as  to  notice, 
tbe  presumption  is  that  notice  was  ^ven.  and 
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this  presumption  cannot  be  contradicted.  Mc- 
Laln  T.  Duncan,  67  Ark.  68,  20  i  W.  697; 
McConneU  v.  Day,  61  Ark.  474,  33  S.  W.  731. 

l*he  same  rule  has  been  substantially  laid 
down  by  the  courts  ot  last  resort  In  the  fol- 
lowing states:  California,  Maine,  Michigan, 
Minnesota,  Illinois,  New  Jersey,  Massacbn- 
setts,  Tennessee,  South  Carolina,  Washington^ 
ICentucky,  Connecticut,  Vermoat,  Missouri, 
and  Texas.  1  Bailey  on  Jurisdiction,  SS  168, 
169;  172a,  172b,  172c,  and  cases  cited. 

In  Settiemler  t.  SulllTan,  97  U.  S.  444,  448. 
24  L.  Ed.  1110,  Mr.  Justice  Field,  speaking 
for  tbe  court,  said:  "We  do  not  question  the 
doctrine  tbat  a  court  of  general  jurisdiction, 
acting  within'  the  scope  of  Its  authority— that 
is,  within  tbe  boundaries  wbtch  the  law  as- 
signs to  It  wltb  respect  to  subjects  and  per- 
sons—Is  presumed  to  act  rightly,  and  to  have 
jurisdiction  to  render  tbe  judgment  it  pro- 
nounceSi  until  the  contrary  appears.  But  this 
presumption  can  only  arise  wltb  respect  to 
jurisdictional  facts  concerning  whlcb  tbe  rec- 
ord Is  silent.  It  cannot  be  Indulged  when 
the  erldepce  resi>ectiDg  the  facts  is  stated,  or 
averments  respecting  tbem  are  made.  If  tbe 
record  is  silent  with  respect  to  any  fact  which 
must  have  been  established  before  the  court 
could  have  rightly  acted.  It  will  be  presumed 
that  such  fact  was  properly  brought  to  Its 
knowledge.  But  If  tbe  record  give  the  evi- 
dence or  make  an  averment  wltb  respect  to  a 
jurisdictional  fact,  It  will  be  taken  to  speak 
the  truth,  and  the  whole  truth.  In  that  re- 
gard; and  no  presumption  will  be  allowed 
that  other  and  dlfTereut  evidence  was  pro- 
duced, or  that  the  fact  was  otherwise  than 
averred.  -'If,  for  example,*  to  give  an  Illus- 
tration from  the  case  of  Galpln  v.  Page,  18 
Wall.  866  [21  L.  Ed.  958],  it  appears  from 
tbe  return  of  the  officer  or  the  proof  of  service 
contained  In  tbe  record  that  the  summons 
was  served  at  a  [rarticular  place,  and  there 
Is  no  averment  of  any  other  service.  It  will 
not  be  presumed  that  service  was  also  made 
at  another  and  different  place;  or,  if  it  ap- 
pear In  like  manner  that  tbe  service  was 
made  upon  a  person  other  than  the  defend- 
ant, it  will  not  be  presumed,  in  the  silence  of 
the  record,  that  It  was  made  upon  the  de- 
fendant also.'  "  Applegate  v.  Lexington  & 
Garter  County  Mining  Co.,  117  U.  8.  2S6,  270, 
e  Sup.  Ct.  742.  29  L.  EkL  892. 

But  this  Is  not  true  In  case  of  service  by 
publication.  In  that  case,  no  statute  forbid- 
ding, parol  evidence  may  be  received  to  prove 
publication  of  notice;  and.  If  the  decree  or 
judgment  does  not  exclude  the  conclusion,  the 
presumption  la  that  sufficient  and  competent 
evidence  was  before  the  court  to  sustain  its 
findings  as  to  the  publication  of  notice.  Mc- 
Laln  V.  Duncan,  67  Ark.  49,  68,  20  8.  W.  607; 
Scott  Pleasants,  21  Ark.  864;  Porter  v. 
Dooley,  66  Ark.  1,  49  8.  W.  1068;  1  Bailey 
on  Jurisdiction,  I  172g,  and  cases  cited. 

Where  the  statutes  require  jurisdictional 
Cftcta  in  certain  cases  to  appear  of  record, 
and  tboy  do  not  to  appear,  no  presumptUm  la 


Indulged  In  favw  of  the  jurisdiction  of  the 
court  Gregory  v.  Bartlett,  65  Ark.  30,  17  S. 
W.  344,  Is  an  Illustration.  That  was  a  suit 
brought  under  the  overdue  tax  act  The 
statute  required  tbe  clerk,  upon  tbe  filing  of 
the  complaint  to  enter  an  order  on  the  record 
requiring  all  persons  having  any  right  or  in- 
terest in  the  land  described  In  the  c(»nplaint 
to  appear  In  court  within  40  days  thereafter, 
"then  and  there  to  show  cause,  if  any  they 
can,  why  a  lien  should  not  be  declared  on 
said  lands  for  unpaid  taxes,  and  why  said 
lands  shall  not  be  aoiA  for  non-payment  there- 
of," and  to  cause  a  copy  of  such  order  to  be 
published  in  a  certain  time  and  manner.  The 
clerk  failed  to  enter  tbe  order  on  record,  and 
it  was  held  that  the  court  acquired  no  juris- 
diction, and  the  proceedings  in  the  case  were 
void,  although  the  ordw  was  duly  published. 
Dick  V.  Foraker,  165  U.  &  404^  IB  Sup.  Ob 
124,  89  L.  Ed.  201. 

In  Beldler  v.  Beldler  (Ark.)  74  8.  W.  18. 
two  of  the  defendants,  being  nonresidents, 
were  not  served  with  summons.  No  warning 
order  for  them  to  appear  was  made  on  the 
complaint,  as  the  law  requires,  though  one 
was  published.  The  court  in  that  case  said: 
"The  statute  provides  that  after  it  Is  shown 
that  a  summons  cannot  be  served  upon  a  de- 
fendant the  clerk  shall  make  upon  tbe  com- 
plaint an  order  warning  such  defendant  to 
appear  In  the  action  within  thirty  days  from 
the  time  of  the  making  the  order.'  Sand.  & 
H.  Dig.  S  5679.  This  court  has  repeatedly 
held  that  a  compliance  with  provisions  like 
this  iB  an  essential  pr^eqalslte  to  tbe  publi- 
cation of  a  warning  order,  without  which  no 
jurisdiction  as  to  such  defendants  can  be  ac- 
quired, and  all  proceedings  as  to  them  are 
void."  But  this  statement  was  made  In  the 
case  in  whlcb  the  clerk  failed  to  make  the 
warning  order  upon  the  complaint  whm  the 
case  was  here  upon  appeal,  when  the  judg- 
ment of  the  court  was  directly  attacked,  and 
must  be  limited  to  such  cases.  Gregory  v. 
Bartlett,  supra,  is  dted  to  sustain  tbe  state- 
ment A  comparison  of  the  facts  and  stat- 
utes In  the  two  cases  and  tbe  reasoning  of 
the  court  in  Gregory  v.  Bartlett  seem  to  sup- 
port the  statement. 

In  Gallagher  v.  Johnson,  65  Ark.  90,  44  8. 
W.  1041,  a  doctrine  not  in  harmony  wltb 
previous  rulings  of  this  court  was  announced. 
That  case  was  an  action  of  ejectment  by  ap- 
pellants against  appellee  to  recover  the  pos- 
session of  certain  lands.  The  appellee  claim- 
ed the  lands  imder  a  sale  made  under  a  de- 
cree rendered  In  a  certain  suit  Instituted 
tinder  the  overdue  tax  act  to  subject  them  to 
sale  for  the  payment  of  taxes,  penalty,  and 
costs  due  thereon.  The  warning  order  was 
entered  on  record  as  required  by  the  act  and 
it  was  published,  but  In  the  affidavit  made  to 
prove  publication  "the  affiant  failed  to  state 
that  his  paper  In  whlcb  tbe  warning  order 
was  published  was  a  paper  of  bona  fide  circu- 
lation in  the  coimty  for  the  period  of  one 
monfii  next  betbre  the  first  insertion  of  said 
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warning  order  thuiln.**  In  fbli  the  affldavit 
was  defectlTe.  Tbe  a>iirt  held  tliAt  tills  d&* 
feet  rendered  the  ule  void,  **tlie  conrt  not 
haTing  acquired  Jurisdiction  to  decree  tbe 
■ame^"  and  dted  Loak  FsrUns,  48  Arte 
238,  2  B.  W.  817;  GIbney  t.  Crawford.  SI 
Ark.  34.  9  &  W.  SOB;  and  Gross  v.  Wllscm,  62 
Ark.  312,  12  8.  W.  676.  But  theM  cues  do 
not  sastaln  tbe  cooit. 

Tbe  case  first  <dted  was  sn  action  to  compel 
a  constable  to  rttcrtve  a  county  warrant  In 
payment  of  a  flne^  and  the  second  was  an  ac- 
tkm  to  compel  a  tax  cirilector  to  receive  coun- 
ty warrants  In  payment  of  taxes.  The  de- 
fense In  botli  esses  was  that  the  county  conrt 
had  made  an  orda  requiring  all  jfenaoB 
holding  county  warrants  to  present  lite  same 
to  the  court  within  a  qtecUed  time,  and  that 
tbe  wanants  In  question  bad  not  been  pre- 
sented within  such  time,  and  wm  ther^re 
not  recelTsble  for  any  purpose.  Tbe  order 
calling  in  warrants  In  the  first  case  was  held 
to  be  of  no  effect  because  It  was  not  published 
In  the  manner  pmscrlbed  by  law,  and  In  the 
other  case  thoe  was  no  legal  erldence  of  the 
publication.  In  both  cases  the  court  held 
that  the  county  court.  In  calling  in  county 
warrants,  acted  under  a  vpectal  ststutory  au- 
thority, which  must  be  strictly  pursued,  and, 
unleas  notice  of  the  order  maUng  tlw  call  Is 
given  In  tbe  manner  iweacrlbed  by  the  stat- 
ute, ttie  order  Is  a  nullity  as  to  all  warrants 
not  presented  In  obedience  to  tbe  call ;  and  in 
the  latter  case  It  was  beld  tliat,  where  the 
statute  prescribes  ttie  manner  In  which  tbe 
notice  must  be  proved,  it  cannot  be  shown  In 
any  othv  manna-. 

The  reasons  upon  which  these  cases  are 
baaed  are  apparent.  What  county  warrants 
are  called  in  by  the  county  court,  the  statute 
provides  that  it  shall  be  tiie  duty  of  the  conrt 
to  examine  such  as  shall  be  presented,  and 
to  reject  such  part  thereof  as,  In  its  <vlnl(m, 
tix  coun^  is  not  Justly  and  legally  bound  to 
pay;  and.  as  to  tbe  warrants  not  presented, 
no  action  of  the  county  conrt  is  required,  but 
tbe  statute  provides  that  persras  holding  tbe 
same  "shall  thereafter  be  forever  debarred 
from  dolvlDg  any  benefits  from  tfaehr  claims." 
Before  this  penalty  can  be  inflicted  upon  such 
persons.  It  is  evidait  the  conditions  upon 
which  it  Is  Imposed  must  first  be  shown. 
These  conditioDB  are:  A  certain  order  shall 
be  made,  a  certain  notice  sball  be  given,  and 
it  must  be  proved  hy  such  evidmce  as  th» 
statute  says  shall  be  tbe  only  evidence  of 
such  f  set  Hence  this  court  held  In  the  cases 
dted  as  it  did. 

Cross  V.  Wilson,  tbe  other  case  dted,  was 
an  action  of  ejectment;  The  plaintiff  claimed 
title  to  the  land  In  controvovy  under  a  com- 
mtssl<»ier's  deed  executed  pursuant  to  a  de- 
cree of  the  PulssM  chancery  court  agalnat 
Barkman  and  Candler,  foreclosing  tin  state's 
Ilea  fOT  the  purchase  money.  The  statute  in 
the  case  In  which  the  decree  was  rendered 
provided  that.  If  the  return  upon  the  process 
shows  that  the  defendant  is  not  found  in  the 


county  or  is  dead,  **the  derk,  19011  tSis  ap^ 
cation  of  tbe  prosecuting  attorney,  shall  make 
and  enter  cm  the  record  an  order  which  shall 
contain  tbe  title  of  the  suit;  the  date  and 
amount  of  the  note  or  bond  proceeded  upon, 
and  a  descr^tton  of  the  land  iq»oa  which  tbe 
lien  is  sought  to  be  enfMrced,  and  warn  the 
defendant  to  ^pear  and  make  d^euae  there- 
to on  the  first  day  of  the  next  term  of  sucL 
court,  that  commences  more  than  sixty  dayi 
from  the  date  (rf  such  orda.**  "A  snmmcms 
was  issued,  to  which  the  ahertff  made  return 
that  Barkman  was  drad.  and  that  Candler  did 
not  redde  In  his  county,  and,  from  what  be 
could  learn,  was  also  dead."  Theret^n  iist 
following  order  was  published  (omlttlDg  cap- 
tton):  "The  defendants,  the  legal  r^reeenu- 
tlves  of  James  B.  M.  BaAman  and  of  Jamei 
B.  N.  Candler,  are  warned  to  appear  In  this 
court  within  thirty  days  and  answer  tbe  oam- 
plalnt  of  tbe  plaintiff,  tbe  SUte  of  Arkansas, 
for  use  of  the  school  fund.  [Signed]  D.  P. 
Upham,  Clerk." 

The  order  that  the  statute  required  to  be 
made  in  order  to  give  the  court  Jorlsdictian 
was  not  made.  This  court  said:  "Tbe  rec- 
ord of  the  cause  In  which  the  decree  relied 
upon  as  tbe  foundation  of  the  appellant^s  ti- 
tle wss  rendered  shows  that  It  was  based 
upon  a  warning  order  whldi  does  not  state 
material  facts  required  by  tbe  statute,  and 
that  proof  of  its  publication  Is  fatally  de- 
fective. Tbe  decree  was  therefore  void." 

Porter  v.  Dooley,  66  Ark.  1,  48  S.  W.  1083, 
is  in  conflict  with  Gallagher  v.  Johnson,  ss- 
pra,  and  in  part  overrules  It  In  thst  case 
an  effort  was  made  to  set  aside  a  decree  coa- 
flrmlng  a  tax  tltJe  because  it  did  not  appear 
that  the  magistracy  ot  the  Justice  of  the 
peace,  before  whom  the  proof  of  pnbUcatitm 
of  Uw  notice  of  the  pendency  of  the  proceed- 
ing to  confirm  was  sworn  ti^  was  c«tified 
to  by  the  derk  of  the  county  conrt  as  requir- 
ed by  the  statute.  This  conrt  hdd  that  the 
decree  of  confirmation  was  not  void  on  collat- 
eral attack,  the  decree  not  exdudlng  tbe  con- 
dnslim  that  evidence  other  than  that  object- 
ed to  was  befcve  the  court  upon  the  rendition 
of  the  decree.  This  conclusion  was  based  in 
part  upon  tbe  following  quotation  from  the 
opinion  in  Scott  v.  Pleasants.  21  AA.  364: 
"But  it  does  not  follow  that  tbe  decree 
though  reversible  upon  appeal  and  for  error 
on  Its  face,  must  be  beld  void,  and  conse- 
quently be  disregarded  when  Introdnced  co^ 
laterally.  The  deciee  of  the  court  was  made 
ivon  a  mattw  over  which  it  had  jurladictfaui, 
as  hdd  in  Bvsiu  v.  Fotdfull,  5  Aik.  4S*. 
*  *  *  A  decree  pro  confesso  on  constmct- 
tve  notice  that  Is  defective  Is  as  good  as  s 
like  decree  upon  Insufllclent  personal  service, 
and  such  decree,  when  nuule  final  cannot  be 
collaterally  questioned.  •  •  •  The  court 
rendering  tbe  decree  under  cottsid»atioB 
passed  directly  upon  tbe  evldaice  of  publica- 
tion of  the  notice.  That  was  one  of  ite  clear- 
est prerogatives,  and,  though  it  may  be  ad- 
mitted that  the  court  wrongfully  decided. 
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Ita  decision  was  stmplj  an  Iptarpretatkm  of 
tbe  law  tiiat  conld  bare  been  corrected  if 
made  snbiect  of  dliect  rerlew  lo  ttals  coart" 

The  rale  u  to  tbe  impeadiment  of  jndg- 
ments  of  courts  of  competent  Jurladlctbm  was 
held  to  be  arollcable  to  decrees  rmdered  In 
OTordne  tax  proceedings  in  McOarter  t.  NeU. 
00  Ark.  191,  6  a  W.  781. 

In  speaking  ct  tbe  Jnrisdtctton  acquired 
by  courts  under  the  oyerdoe  tax  act,  this 
court  In  that  case  said:  "Now,  authority 
over  the  res  was  conferred  on  tiie  •  •  • 
court  by  the  act  of  March  12,  1881,  «itltled 
*An  act  to  enforce  the  payment  of  overdue 
taxes.'  And  authority  over  tbe  landowner 
was  acquired  by  tbe  ttllng  of  the  complaint, 
stating  that  taxes  were  due  on  this  particu- 
lar tract,  and  by  the  publication  of  tbe  requir- 
ed notice,  which  took  tiie  place  of  ordinary 
process  to  bring  the  parties  Into  court  Ac- 
tual selsnre  and  poBsesBdim  of  the  land  by  an 
officer  of  the  court  were  not  directed,  but  the 
mere  brli^lng  of  the  suit  was  by  law  made 
equivalent  to  a  seizure;  being  the  open  and 
public  exercise  of  dominion  over  the  land  tm 
the  purposes  of  the  suit" 

Now,  it  further  said  In  tbe  same  case: 
■^Whether  the  tax  decree  [that  Is,  a  decree 
rendwed  in  a  proceeding  under  tbe  overdue 
tax  actj  •  •  *  waa  open  to  collateral  at- 
tack, and  conld  be  treated  as  a  nullily,  de- 
I»ended  on  tbe  circumstance  whether  or  not 
the  court  which  rendered  It  bad  Jurisdiction 
over  the  subject-matter  and  over  tbe  parties 
(^ncemed.  For  mere  errors  and  Irr^olarl- 
ties  the  judgment  could  be  assailed  only  in  a 
direct  proceeding,  by  petition  in  tbe  same 
case  to  set  asld^  or  by  some  ^vceedlng  In 
the  nature  of  a  review  on  error.". 

As  to  mere  IrregulaAtlea,  tiUs  court,  In 
Webster  v.  Daniel  &  Straus,  47  Ark.  131.  14 
S.  W.  660,  held:  "Courts  can  acquire  jurls- 
dicticm  over  a  defendant  only  by  service  of 
■umnMnia,  actual  or  constructive,  or  of  some 
other  process  Issued  hi  the  snl^  or  by  bis 
appearance  to  tbe  action  In  person  or  by  at- 
torn^. And  objections  for  mere  irregularity 
In  the  process,  or* In  the  manna  of  its  serv- 
ice, most  be  made  In  the  action.  They  can- 
not be  set  up  In  a  coHateral  proceeding. 
When  a  warning  order  from  a  justice  of  tbe 
peace  has  been  properly  published,  tbe  fail- 
ure to  make  proof  of  tbe  publication  by  tbe 
person  and  in  the  form  prescribed  by  law 
Sa  a  mere  Irregularity,  which  will  not  defeat 
the  Jurisdiction,  and  cannot  be  taken  advan- 
tage of  in  a  collateral  proceeding." 

Our  cracluslon  Is  that  tlie  defect  In  the  af- 
fidavit made  to  prove  publication  of  'the 
warning  order  In  this  ame  was  a  mere  ir^ 
regularity,  which  did  not  affect  the  jurisdic- 
tion of  the  court;  or  tbe  validity  ot  the  decree 
In  question. 

Decree  affirmed* 

BUNN,  a  J.  (dissenting).   This  opinion  Is 
confined  to  the  question  as  to  tbe  sufficiency 
(tf  tbe  j^w>f  of  publication  of  the  notice  ta 
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tbe  overdue  tax  proceeding  referred  to  In  this 
raoord. 

Fievlcms  to  the  decision  of  this  court  In 
the  ease  of  Borden  v.  State,  11  Axk.  619,  44 
Am.  Dec.  217,  rmdoed  at  the  January  term, 
IStU,  it  appears  that  this  court  had  held  that 
wboe  the  record  In  any  case  failed  to  show 
afflrmatlTely  a  previous  notice,  express  or 
Implied,  the  Judgm«it  was  an  absolnte  noIU- 
ty.  These  decisions  wue  overruled  to  Bor- 
doi  V.  State,  where  it  waa  annonnbed  that 
'*wben  tbe  judgment  of  a  court  of  record  and 
of  general  jurisdiction  is  collaterally  drawn 
to  question,  jurisdiction  of  tbe  Subject-matter 
appearing,  jurisdiction  of  tbe  person  is  not 
a  legitimate  subject  of  inquiry  in  such  col- 
lateral proceedtog."  -In  a  few  years,  when 
the  extreme  doctrine  of  that  case  bad  begun 
to  be  felt  In  tbe  litigation  of  tbe  country, 
to  wit  on  the  17tb  February,  1869  (Acts  1868- 
69.  p.  172),  the  fbllowlng  statute  on  tbe  sub- 
ject was  enacted  by  tbe  L^Ialature,  to  wit: 
"An  act  to  prevent  fraud  and  opiwesslon,  un- 
der color  of  judicial  process. 

'^Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  ttote  of  ArtEansas;  That  all 
judgments,  orders,  sentences  and  decrees, 
made,  rendwed  or  performed,  by  any  of  tbe 
courts  of  this  stat^  against  any  one  wiUiout 
notice,  actual  or  constructive,  and  all  pro- 
ceedings bad  unda  such  indigents,  ordws. 
sentences  or  decrees,  shall  be  absolutely  null 
and  void. 

"Sec  2.  Be  It  further  enacted:  That  to  all 
cases  where  It  Rppean,  from  a  redtol  in  tbe 
record  of  any  such  court,  that  snch  notice 
has  been  given,  It  shall  be  evidence  of  the 
fact" 

No  one  can  call  to  question  tbe  power  of 
the  Legislature  to  enact  this  statute.  From 
tbe  language  of  tbe  flrst  section,  it  plainly  ap- 
pears tbat  no  presumption  in  favor  of  tbe 
validity  of  a  judgment  can  arise,  but,  with- 
out recitals  at  all  as  to  notice,  it  would  be 
absolutely  null  and  void,  and  this  would  nec- 
essarily be  tbe  result  whether  on  direct  or 
collateral  attack;  but  it  Is  provided  in  tbe 
second  section  that  when  it  Is  recited  to  tbe 
record  of  the  judgment  that  such  notice  has 
been  given,  it  (such  redtol)  shall  be  evidence 
of  tbe  fact.  Whetiier  this  evidence  Is  con- 
clusive, or  not,  is  a  question  I  need  not  dis- 
cuss here.  It  suffices  to  say  that,  from  and 
after  the  passage  of  that  act  i^o  presumption 
to  ftivor  of  the  validity  of  judgment  could 
be  Indulged  unless  there  should  be  in  tbe  rec- 
ord a  redtol  to  the  effect  tiiat  such  notice 
bad  been  given,  or  words  to  that  effect 
Thus,  where  tbe  record  Is  silent  as  to  notice, 
no  such  presumption  arises,  notwithstanding 
tiie  rule  may  be  different  to  the  absrace  of 
a  statute  like  ours.  In  Boyd  v.  Boane,  49 
Ark.  897,  6  a.  W.  T04,  to  oonstminK  the  stat- 
ute I  have  quoted,  this  court  said:  "Stoce  the 
enactment  of  tbe  statute  declaring  all  Jndg- 
mente  pronounced  by  any  of  tbe  courts  of 
this  Btote  against  any  one  wltbout  notice 
absolutely  void,  the  doctrine  laid  down  to 
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Borden  t.  State,  U  Ark.  M&  [44  Am.  Dee. 
217],  tbat  the  Judgment  of  a  superior  court, 
rendered  without  notice.  Is  not  void,  but 
onlj  ToldaUe,  lias  been  adhered  to  so  oftOL 
In  Its  apidicatlon  to  analosoos  cases  that  it 
has  become  a  nile  of  ptopertj  not  to  be  db- 
torbed  hj  the  oonrts."  So  ter  It  would  a^ 
pear  that  the  coiut  was  on  the  eve  of  0T8r> 
turning  the  statute  itself,  but,  continuing,  it 
said:  "But  this  consideration  [that  a  habit- 
ual ignoring  of  the  statute  had  become  a  rule 
of  property]  does  not  hinder  the  application 
of  the  statute  to  Judgments  pfononiuied  in 
advenary  sulta,  either  in  law  or  equity;  and 
soch  Judgments^  without  notice,  whetlier 
against  infants  or  adulti,  are  absolutely 
void."  Practically,  all  suite  are  adTersaiy 
suits,  tm  what  may  be  turned  nonadveraary 
suits  axe  not  suits  at  all,  in  the  common  ac- 
ceptation of  the  term,  such  as  ex  parte  pro- 
ceedings, where  advene  parties  are  not  con- 
templated, and  therefore  no  notice  is  requir- 
ed; in  friendly  snita,  where  the  parties  waive 
an  questions  of  notice;  and  in  proceedings 
In  the  probate  courts,  where  the  Only  notice 
required  of  the  pendency  of  settlemente  is 
given  by  the  derlt;  and  p»baps  in  some  oth- 
er peculiar  proceedings.  But  the  great  body 
of  our  litigation  constitute  adversary  suits* 
and  all  must  tell  under  the  rule  of  the  stet- 
ute  that  thore  is  no  presumption  in  favor  <Kf 
the  validity  of  JudgmenU  of  courts  of  record 
or  any  other  courts  unless  the  recitals  are  to 
tlie  effect  that  notice  has  been  given.  This 
rule  aiqilies  even  in  cases  coming  under  the 
ordinary  jurisdiction  of  such  courts.  It  has 
always  been  the  rule  in  cases  of  constructive 
notice  that  validate  the  Judgment  rendered 
thereon,  and  that  there  is  no  presumption  in 
such  cases  in  favw  of  the  Judgment.  The 
doctrine  was  so  held  in  Oalpln  v.  Page,  18 
Wall.  8S0,  21  L.  Bd.  9C8;  Olbney  v.  Craw- 
ford. 51  Arte.  51.  9  8.  W.  309;  Clssell  t.  Pu- 
laski County  (a  C.)  10  Fed.  891.  In  the  lat- 
ter case  the  court  said:  "The  affidavit,  to 
prove  the  publication  of  a  legal  notice  in 
Judicial  proceedings,  must  show  that  the  pa- 
per In  which  the  publication  was  made  Is  one 
authorised  to  publtoh  such  notices,  and  ttiat 
ftfBant  sustains  the  relation  to  the  paper  re- 
quired by  tlie  statute  to  authorize  him  to 
make  the  affidavit  Wlien  It  is  sought  to 
conclude  a  par^  by  constructive  service  by 
publication,  every  fact  necessary  to  exercise 
Jurisdiction  based  on  such  service  must  af- 
firmatively appear  in  the  mode  prescribed  by 
statute.  If  tlie  proof  of  publication  contain- 
ed in  the  record  is  defective,  it  is  not  com- 
petmt  for  any  other  court  to  receive  parol 
tcHtlmonj  to  supply  the  omission.  The  re- 
cital of  due  notice  in  the  record  of  a  pro- 
ceeding under  special  statutory  authority 
must  be  read  In  connection  with  tbat  part  ot 
tbe  record  which  gives  the  offlciat  evidence 
prescribed  by  statute.  No  presumption  will 
be  allowed  that  other  and  different  evidence 
was  produced;  and.  If  evidence  in  the  rec- 
ord wUl  not  Justify  the  redtal.  it  will  be  dla- 


regarded."  The  statute  whldi  provides  for 
ttie  manner  ot  giving  notice  In  caaes  of  call- 
Ing  in  county  warranto  for  examination,  can- 
cellation, and  reissue  is  the  very  same  as  that 
applicable  to  overdue  tax  cases;  and  the  proof 
of  publication  Is  exactly  tlie  same  in  both 
cases.  In  tact  the  subject  of  legal  notice 
and  the  publication  thereof  is  a  general  stat- 
ute applicable  to  all  cases  of  coustmctlve  no- 
tice. OaUa^ier  t.  Johnacm.  65  Aric  9a  ** 
8.  W.  1041,  wu  therefwe  In  atiict  aoctnd- 
ance  with  all  the  leading  cases  on  the  sub- 
ject Where  there  Is  no  presumption  In  fa- 
vor of  the  Judgment,  as  la  the  case  in  whicli 
apedal  Jurisdiction  Is  conferred  npon  the 
court,  the  court  has  no  Joriadlctlon,  and  can 
take  none,  unless  the  proof  of  publication 
and  the  notice  are  in  strict  conformity  to  the 
statute,  and  the  essenttal  facta  confening 
Jurisdiction  most  alBrmatively  appear;  otii- 
erwlse  the  Judgment  rendered  thereon  Is  a 
nullity  absolutely,  and  cannot  withstand  at- 
ta<^  either  directly  or  coUaterally,  becniue 
the  defect  is  Jurisdictional. 

Our  attention  is  called  to  the  case  of  For 
ter  V.  Dooley.  60  Ark.  1.  49  8.  W.  1083.  aod 
it  is  contended  that  that  case  overturns  Oal- 
lagfaer  v.  Johnaon,  supra.  The  proof  of  pnb- 
llcatkm  required  to  make  was  entirdy  dUfer 
ent  In  some  Important  particulars  from  the 
provisions  of  the  general  statute  on  the  snl> 
Ject  That  was  a  case  of  conilrmation  of  tax 
titles,  and  came  under  the  provisions  «m- 
talned  in  Mansfield's  Digest  In  that  cane, 
after  stating  that  section  578  ot  Mansfl^*? 
Digest  governed  the  proof  of  publication  Id 
that  case,  this  court  said:  "It  will  be  observ 
ed  that  sectton  678  of  HansBeld'a  Digest  does 
not  preclude  the  Idea  that  the  mode  of  proof 
of  publication  of  the  notice  Is  exduslve  of 
other  evidence  of  the  fact  of  publication,  bot 
only  says  that  when  made  as  ther^  requir- 
ed, it  shall  be  taken  and  conddered  as  sniU- 
dent  evidence  of  the  fact  of  publication,  the 
date  and  number  of  Insertions,  and  the  form 
of  such  notice."  The  certificate  of  the  offi- 
cial character  of  the  Justice  of  the  peace  be- 
fore whom  the  proof  ot  publication  sbould 
be  made  had  not  been  made  In  that  case, 
and  the  court  simply  said  that  the  proof  of 
the  otttdal  character  of  the  Justice  of  tbo 
peace  was  not  the  evidence.  The  case  of 
Settlemler  v.  SuUlvan,  97  U.  8.  444,  24  I. 
Bd.  1110.  cited  by  the  court.  In  my  uplnfon. 
has  very  limited  applicability  to  the  case  at 
bar,  if  any  at  all.  It  was  a  case  in  which 
a  former  case  Involved  bad  been  based  tqun 
a  ^prifTs  return  of  an  ordinary  8amttMHi&. 
The  question  wa«:  Where  a  return  a 
sheriff  failed  to  show  that  the  sberUt  had 
used  ordinary  dlllRence  to  find  the  defendant 
but  did  Btate,  however,  that  he  had  left  a 
copy  of  the  aummona  with  d^endanfs  vrife 
at  their  place  of  abodes  held,  that  the  Callure 
to  state  wliat  effort  the  sheriff  had  made  to 
serve  the  summons  upon  defendant  or  what 
other  service  had  been  had,  was  fatnl  to  the 
'  Judgment  founded  thereon.  Hut  was  a  case 
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In  whieb  tbe  trial  court  waB  In  tlie  exercise 
of  Its  ordinary  Juriedlction,  and  upon  a  de- 
fective service,  as  sbown  hy  the  retnm.  Oth- 
er reqnlremrats  of  the  statute  In  making  Buch 
serrioe  and  tbe  return  thereof  were  not  con- 
tained in  tbe  recitals,  and  there  Trae  not  only 
DO  presumption  that  these  conditions  had 
heea  complied  with,  bnt  a  presumption  that 
tiiey  liad  not  been.  The  case  has  no  a^jtll- 
catlou  to  a  case  by  constmctiTe  snmmons  la 
this  state. 


SCHOOL  mST.  NO.  27  t.  WHEAT. 
(Supreme  Court  of  Aitensas.    Jan.  9,  1004.) 

SCHOOL  DISTRICTS  —  OFFICERS  —  AUTHORITY— 
PBBSUMPTIONS— CONTRACTB-EVIDENCS. 

1.  Where  the  secretary  of  a  board  of  school 
directors  chauRed  the  written  contract  with  a 
teacher  bo  as  to  caoee  it  to  call  for  a  longer 
tenn,  it  would  be  presumed,  in  the  absent  of 
evidence,  that  the  secretary  had  authority. 

2.  In  an  action  nBaiiist  a  !w;hool  district,  on  a 
contract  with  a  tencher.  evidence  field  to  show 
that  there  had  been  a  contract  calling  for  a  &- 
months  school. 

Appeal  from  Circuit  Court,  JeEFerson  Coun- 
ty;  Antonio  B.  Grace,  Judge. 

Action  by  F.  H.  Wheat  against  School 
District  No.  27.  From  a  Judgment  for  plaln- 
tifl,  defendant  appeals.  Affirmed. 

S.  J.  Hunt  and  S.  M.  Taylor,  for  appellant 
W.  p.  Jones  and  Bridges  &  Wooldridge,  for 
appellee. 

BT7NN,  C.  J.  Tbe  directors  of  the  school 
district,  J.  H.  PUklngton,  J.  H.  Baldwin,  and 
J.  W.  Harris,  made  a  contract  on  the  22d 
day  of  Uay,  1800,  with  the  appellee,  T.  H. 
Wbea^  to  teach  a  tliree-months  school,  com- 
mencing on  the  4tta  day  of  June,  1800,  at  the 
rate  of  fOS  per  month.  This  three-months 
school  ex^red  on  the  24th  of  August,  1800. 
In  the  meantime  J.  H.  Pllklngtou,  one  of 
the  directors  and  the  secretary  of  the  board, 
altered  the  original  contract,  by  changing 
the  "three"  to  "six,"  making  It  to  run  six 
months  instead  of  three  months,  as  originally 
intended.  Wheat,  as  a  witness,  testified  that 
aU  of  the  directors  told  him  that  they  had 
held  a  meeting  at  which  they  had  agreed 
to  extend  his  contract  for  a  six-months  school 
instead  of  a  three-months  school;  that,  when 
Illklngton  had  made  the  change  In  the  con- 
tract as  indicated,  he  (witness)  took  the  same 
to  the  other  two  directors,  Baldwin  and  Har- 
ris, and  each  said  it  was  all  right  (meaning 
that  the  alteration  was  all  right).  Harris, 
one  of  the  directors,  testified  that  the  meet- 
ins  referred  to  was  held  in  the  latter  part 
of  Jtme  preTlously  to  select  a  teacher  for  the 
colored  school  of  the  district,  but  that,  all 
being  present  and  participating,  they  then 
iind  there  ordered  the  time  of  Wheat* a  con- 
tract to  be  extended  to  six  months;  that  the 
contract  had  already  been  changed  from 
three  to  six  months  by  Pllklngtou,  and  his 
action  was  approved;  and  that  he  (witness) 


and  Baldwin  bad  another  meeting,  when  and 
where,  at  the  request  of  Wheat,  they  signed 
a  new  contract  covering  the  time  of  the  ex- 
tension, but  that  Pllklngtou,  the  other  di- 
rector and  tbe  secretary  ot  the  board,  came 
In  about  the  close  of  the  meettng,  but  de- 
clined to  sign  the  new  Contract,  fbr  the  rea- 
son that  he  held  that  the  (urlglnal  contract 
as  altered  was  sufficleut  to  accmupUsh  the 
same  end  as  the  new  one  did.  There  does 
not  appear  to  he  any  material  conflict  In  the 
testhnony  of  the  witnesses  testi^ing  on  the 
subject 

On  the  24tti  of  August,  the  directors 
held  another  meeting,  all  being  present,  aud 
addressed  the  following  note  to  Wheat:  "Mr. 
T.  H.  Wheat:  Dear  Sir:  We,  the  board  of 
directors,  have  h^d  a  meeting  this  morning, 
and  decided  to  suspend  your  school  until  the 
24tb  September,  1800.  [Signed]  J.  H.  Bald- 
win, J.  H.  Pllkington,  James  W.  Harria, 
Board  of  Dbectors  School  District  No.  27." 

^leat  testified  that  Pllkington  made  the 
change  in  the  original  contract;  and  Inform- 
ed him  that  be  bad  authority  to  do  so  from 
the  board.  Th«e  can  be  little  question  as 
to  tUs,  for  it  is  not  to  be  presumed  that  Pllk- 
ington, the  secretary  of  the  board,  would 
have  made  the  change  without  authority  to 
do  so,  and  thus  have  made  himself  criminally 
liable.  All  the  evidence  is  to  the  effect  that 
he  was  but  carrying  out  the  wishes  of  the 
other  directors  and  himself  as  one  of  them 
In  making  the  alteration.  The  alteration  had 
the  effect  simply  and  only  to  make  the  school 
a  six-months  instead  of  a  three-months 
school,  and  this  was  the  effect  of  tbe  new 
contract  signed  by  Baldwin  and  Harris,  a 
majority  of  the  board,  at  a  subsequent  meet- 
ing. 

The  note  addressed  to  Wheat  on  tiie  24th 
day  of  Augiwt,  tbe  last  day  of  the  three- 
months  school,  suspended  the  school  for  one 
month,  and  without  doubt  indicated  that  It 
was  the  undostandlng  that  the  school  was 
still  to  be  the  school  of  Wheat  and  was  but 
a  recognition  of  the  extension  of  t^e  time  for 
which  his  contract  should  run.  Wheat  obey- 
ed the  order  of  suspension,  and  at  the  end 
ot  the  period  of  suspension  presented  himself 
at  tbe  schoolhouse,  and  proceeded  to  open 
the  school,  in  what  he  <»ncelved  to  be  the 
Intention  expressed  in  the  order  of  suspen- 
sion, and  at  this  Juncture  he  was  notified 
that  he  should  deliver  the  possession  of  the 
schoolhouse  to  another  teacher,  who  It  ap- 
pears bad  been  selected  to  supersede  him. 

The  contract  for  the  additional  three- 
months  school,  signed  by  Baldwin  and  Har- 
ris, a  majority  of  the  directors,  and  apparent- 
ly the  one  served  on  bim,  had  identically 
the  same  ^ect  as  did  the  alteration  of  the 
original  contract  made  by  Pllkington,  tbe 
third  director  and  the  secretary  of  tbe  board, 
which  was  also  In  evidence,  and  covered  the 
same  time,  and  called  for  the  same  salary. 
The  question  was  one  of  fact  merely;  there 
was  no  prejudicial  error  In  the  instructions. 
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If,  indeed,  ttete  was  any  ema  In  the  Inatrnc- 
tlons;  and  tbe  fftcta  folly  aostBln  the  rerdlct 
of  the  Jury  and  tbe  Jodgment  of  tbe  conrt 
thereon,  and  the  ume  la  affirmed. 


COX  et  tL  T.  STATE  ex  reL  ATTORNEY 
GENERAL. 

(Supreme  Oonrt  of  Arkansaa.    Jan.  2,  1904.) 

PUBLIC  OFFICERB-APPOINTHBHNT— POWER  OF 
LEQISLATURE— OF  QOVERNOR— CON- 
STITUTION AX.  PROVISIONS. 

1.  As  tbe  CoDstitutioo  not  oaly  coutflins  no 

{irobibition  against  tbe  ezerctse  the  appoiut- 
ng  puwer  by  the  Legislature,  but,  on  the  con- 
trary, makes  provision  in  certain  contingendes 
for  the  election  ol  certain  officers  by  it  (article 
6,  {  3)t  and  prOTidra  for  the  mode  of  taking 
Totea  (article  o,  S  14),  It  ia  competent  for  the 
I^egislatnre,  in  casea  not  otherwise  provided 
for,  to  exercise  the  appointing  power;  and 
bence  Acts  1908,  p.  249,  providing  for  tbe  ap- 
pointment br  the  Legislature  of  a  atate  capitol 
commission  la  valid. 

2.  Const,  art.  5.  i  14,  invvidiDg  for  the  mode 
of  taking  the  vote  when  any  officer,  civil  or 
mflitfliT.  shall  be  appointed  bj  tbe  Legislature, 
routem  plates  tbe  appointment  by  tbe  Legisla- 
ture of  officers  other  than  those  necessary  to 
discharge  its  own  dntles. 

3.  Tbe  (Sovemor  has  no  inherent  power,  either 
by  virtue  of  liis  office  or  by  virtue  of  Const,  art. 
6,  I  23,  or  tbe  amendment,  providing  for  tbe 
filling  of  vacancies  in  office  until  the  next  gen- 
eral election  by  executive  appointment,  wtiicfa' 
sections  plainly  apply  only  to  elective  offices,  to 
up[K)int  commissioners,  such  as  members  of  a 
Htate  capitol  board,  chosen  for  a  particular  tem- 
porary purpose. 

Appeal  from  Clrcntt  Oourt,  Pulaski  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 

Action  In  tbe  nature  of  quo  warranto  by  the 
state,  on  the  relation  of  tbe  Attorney  Gen- 
eral, againat  Tbomaa  Cox  and  othera.  From 
a  jadgment  of  ouster,  defendants  appeal.  Af- 
firmed. 

The  General  Assembly  of  1903  paased  an 
act  for  the  purpose  of  completing  tbe  state 
capitol.  Acts  1903.  p.  248.  The  title  of  the 
act  Is  "An  act  to  proTlde  for  tb»  completion 
of  tbe  state  capitol  building,  and  for  other 
purposes."  To  carry  Into  ^ect  the  purposes 
of  tbe  act,  it  created  a  board  to  be  known  as 
the  "State  Capitol  Commission."  It  provid- 
ed that  the  board  should  couslBt  of  five  per- 
sona, to  be  elected  by  the  Senate  and  House 
of  Representatives  In  the  manner  provided  In 
the  act.  This  act  was  passed  over  the  veto 
of  the  Governor,  be  bavlng  vetoed  the  bill 
on  tbe  ground  that  tbe  Legislature  had  no 
power  to  select  tbe  commissioners  provided 
for  by  the  bill,  and  also  for  other  reasons 
stnted  by  him.  After  tbe  passage  of  the  act 
the  Governor  Immediately  appointed  five 
commissioners  to  carry  out  the  purposes  of 
tbe  act.  The  action  of  the  Governor  was 
ignored  by  tbe  Legislature,  and  the  two 
booses  In  Joint  session  soon  afterwards  elect- 
ed Ave  commissioners  aa  provided  by  the 
stntute  act.  Afterwards  the  Attorney  Gen- 
eral brought  in  tbe  circuit  court  of  Pulaski 


county  an  action  In  tbe  natnre  of  so  action 
of  quo  warranto  againat  tbe  commlsslinKcs 
appointed  by  the  Governor,  asking  tbat  tbey 
be  compelled  to  show  by  wbat  antbority  th^ 
were  attempting  to  act  as  a  board  of  capitis 
commissioners,  and  tbat  upon  a  bearing  they 
be  ousted.  The  defendants  appeared,  and 
filed  Qielr  answer,  setting  up  their  appi^t- 
ment  by  tbe  Governor.  The  case  was  tried 
by  the  circuit  judge  on  an  agreed  atatamoit 
of  facts.  He  found  the  law  to  be  in  tevM- 
of  tbe  contention  of  tbe  Attorney  General, 
and  gave  Judgment  ot  ouster  against  tbe  de- 
fendants, who  took  an  appeal  to  tills  ctniit. 

Chas.  Jacobsoa,  for  appellants.  Geo.  W. 
Murphy,  Atty.  Gen.,  Jno.  M.  Ros^  and  Gliaa. 
T.  Coleman,  for  appellee^ 

RIDDICK,  J.  (after  stating  tbe  tiactst. 
This  Is  an  action  brought  by  tbe  Attorney 
General  against  Thomas  Cox  and  four  other 
defendants,  who  wwe  apiralnted  b7  tbe  Gov- 
ernor to  serve  as  memben  of  the  board  of 
atate  capitol  commissioners,  oeated  by  act  of 
tbe  last  lAglslatore.  The  act  in  quesUon  pro- 
vided tbat  the  members  should  be  elected  by 
the  two  bouses  of  tbe  legislature  in  Joint 
session.  Acts  1903,  p.  S49.  In  pursuance  of 
this  provision  of  tbe  act  commlsidODers  woe 
duly  elected  by  the  Legislature.  Bnt  the 
Governor,  acting  on  tbe  theory  tbat  the  L^is- 
lature  bad  no  power  to  make  such  sdectloa, 
and  tbat  the  powv  to  appoint  tbe  members 
of  tbe  board  was  vested  in  htm,  appointed 
the  five  defendants  to  aem  in  tbat  capacity, 
and  this  action  was  brou^t  to  test  tiie  valid- 
ity of  the  appointments  made  by  the  Gov- 
ernor. All  parties  wlsb  to  have  tbe  matter 
determined,  and  no  objection  is  made  to  tiie 
form  of  tbe  action  or  to  the  proceeding  adopt- 
ed, and  we  will  proceed  to  consider  tbe  ques- 
tions presented. 

First,  as  to  the  power  of  the  Legislature 
to  make  ai^lntmeuts  to  offloe.  In  tbe  Unit- 
ed States  the  general  power  to  appoint 'officers 
Is  not  inherent  In  the  executive  or  in  any  oth- 
er branch  of  the  govemmoit.  It  Is  a  pre- 
rogative of  tbe  people,  to  be  exercised  by 
them  w  tbat  department  of  tbe  state  to  whlt^ 
It  has  been  confided  by  tbe  Constitution.  The 
Legislature  has,  we  think,  power  to  make  ap- 
pointments to  office  unless  its  powers  In  tbat 
respect  are  restricted  by  the  Gonstltntton 
either  expressly  or  by  implication.  Horey  v. 
State.  118  Ind.  SB6.  21  N.  E.  SOO;  People  v. 
Hurlbut,  24  Mich.  64,  9  Am.  Rep.  lOS:  State 
V.  George,  22  Or.  142,  29  Pac.  356,  18  U  a 
A.  737.  29  Am.  St  Rep.  586;  People  v.  Kree- 
man,  80  Cal.  233,  22  Pac.  173,  13  Am.  St.  Rep. 
122,  and  extended  and  full  discussion  found 
in  note;  Cooley,  Oonat  Lim.  (6th  Ed.)  lOir- 
188;  28  Am.  &  Bug.  Stacy.  Law  (2d  Ed.) 
340-  Now,  an  examination  ot  our  Constitu- 
tion will  show  tbat  it  not  only  contains  no 
general  or  exivess  prohibition  against  the  ex- 
ercise of  the  appointing  power  by  the  Legis- 
lature^ but  It  afilrmatively  shows  tbat  it  was 
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tbe  Intention  of  the  framers  of  the  Constitu- 
tion to  permit  the  Legislature  to  exercise  such 
power  to  a  limited  extent.  This  Is  shown 
by  the  proTlelon  to  the  eCtect  that  If  In  an 
election  for  Governor,  Secretary  of  State, 
Treasurer,  Auditor,  or  Attorney  General  two 
or  more  candidates  for  either  of  said  offices 
shall  receive  an  equal  nnmber  of  votes,  then 
one  of  those  persons  receiving  the  highest 
votes  "shall  be  chosen  by  the  Joint  vote  of 
both  houses  of  the  General  Assembly."  Ar^ 
ticle  e,  {  8.  Cionst  1874.  It  Is  shown  also  by 
the  section  which  declares  that  "whenever  an 
officer,  dvll  or  military,  shall  be  appointed 
by  the  Joint  or  concurrent  vote  of  both  hous- 
es, or  by  the  separate  vote  of  either  house 
of  the  General  Assembly,  the  vote  shall  be 
taken  viva  voce,  and  entered  on  the  Jour- 
nals." Article  5,  i  14.  The  contention  that 
this  section  refers  only  to  the  officers  of  the 
General  Assembly,  such  as  clerks,  pages,  and 
others  necessary  to  discharge  the  duties  of 
that  body,  does  not  seem  to  be  home  out 
by  the  language  used.  Why  should  It  speak 
of  the  appointment  of  officers,  "clvtl  or  mil- 
itary," If  that  vras  the  meaning?  We  do  not 
recall  any  military  officer  attached  to  the 
Legislature,  or  to  either  of  Its  branches,  and 
we  think  that  the  language  used  is  too  broad 
to  Justify  the  construction  contraded  for.  It 
ifi,  of  course,  not  usual  to  have  vacancies  In 
office  filled  by  appointment  made  by  the  Gen- 
eral Assembly,  and  under  our  Ckinstltutlon 
there  are  many  offices  which  could  not  be  fill- 
ed In  that  way.  But  though  not  the  usual 
method,  the  language  of  the  Constitution 
above  quoted  shows  that  the  framers  of  that 
tnstmmeDt  intended  that  it  might  be  done  in 
some  cases  not  otherwise  provided  for,  and 
tbis  is  not  the  only  instance  in  which  such 
power  has  been  exercised  by  the  Legislature. 
It  Is  well  known  that  the  last  Legislature 
made  provision  for  digesting  the  statutes  of 
tbe  state,  and  aj^inted  both  a  digester  and 
an  examiner  to  do  the  work  required, 
act  by  which  these  appointments  were  made 
by  the  Legislature  was  approved  by  the  Gov- 
ernor, who  thus  interentlally  approved  the 
contention  that  tbe  Legislature  has  In  some 
cases  power  to  make  appointments,  and  that 
a  statute  which  attempts  to  confer  this  power 
la  Bot  necessarily  miconstltutional  and  void 
on  that  account.   Acts  100%  p.  414. 

We  are,  then,  of  the  opinion  from  the  lan- 
guage of  the  Otmstltatlon  Itself  that  tbe  Leg- 
ifllatore  may  to  some  extent,  In  cases  not 
otherwise  provided  for,  CKercise  the  appolnt- 
iDg  power.  It  IB  also  plain,  we  think,  that 
the  Governor  has  no  inherent  power,  by  vir- 
tue of  his  position  as  chief  executive  of  the 
state,  to  make  these  appointments.  If  be  has 
sncb  power,  it  mnst  be  because  the  Consti- 
tutioD  has  conferred  It  upon  him,  and  thus, 
Inferentlally  at  least,  forbidden  tbe  Legisla- 
ture to  make  them. 

The  next  question,  then,  Is  whether  Hie 
power  to  appoint  commissioners  to  serve  on 
a  board  sni^  as  the  one  created  by  this  act 


has  been  conferred  upon  the  Governor  by  the 
Constitution  In  such  a  way  as  to  prohibit  the 
Ijegisiature  from  making  the  appointments. 
There  are  only  two  sections  of  the  Constitu- 
tion quoted  by  counsel  for  appellants  as  con- 
ferring this  power  upon  the  Governor.  One 
of  these  la  as  follows:  "When  any  office,  from 
any  cause,  may  become  vacant,  and  no  mode 
is  provided  by  tbe  Constitution  and  laws  for 
ffiling  such  vacancy,  the  Governor  shall  have 
the  power  to  fill  the  same  by  granting  a  com- 
mission, which  shall  expire  when  the  person 
elected  to  fill  said  office,  at  the  next  general 
election,  shall  be  duly  qualffied."  Article  6, 
8  23.  The  other  section  quoted  is  one  of  the 
amendments  to  the  Constitution,  and  Is  In 
the  following  language,  to  wit:  "The  Gov- 
ernor shall,  In  case  a  vacancy  occurs  in  any 
state,  district,  county  or  township  office  in 
the  state,  either  by  death,  resignation  or 
otherwise,  fill  the  same  by  appointment,  to 
be  In  force  until  the  next  general  election." 
Both  of  these  provisions,  by  their  terms, 
plainly  refer  to  elective  offices— to  those  state, 
county,  township,  and  other  offices  the  incum- 
bents  of  which  are  selected  by  election  at 
r^ular  intervals.  This  Is  shovru  by  tbe  fact 
that  each  of  those  sections  limits  the  term  of 
the  appointee  of  tiie  Governor  appointed  un- 
der them  to  the  time  when  the  person  elect- 
ed to  the  office  at  tbe  next  general  election 
shall  qualify  and  asspme  the  duties  of  the 
office;  thus  making  It  plain  that  they  refer 
to  elective  offices.  Xeitber  of  these  sections, 
we  think,  has  reference  to  commissioners 
such  as  the  members  of  tbe  state  capitol 
board;  a  board  created  for  a  special  purpose, 
the  members  of  which  are  not  elective,  and 
whose  terms  and  offices  will  both  expire  with 
the  completion  of  the  work  for  which  tbe 
board  was  created.  If  no  mode  for  the  selec- 
tion of  this  board  had  been  provided,  it  may 
be  that  the  Governor  would  have  had  the 
power  to  make  the  appointments,  but  we  need 
not  concern  ourselves  with  that  matter  here, 
for  in  this  case  the  statute  expressly  points 
ont  the  method  by  which  these  ctHnmlsslODS 
shall  be  selected. 

We  do  not  think  it  necessary  to  undertake 
to  define  very  precisely  what  Is  meant  by  the 
term  "public  officer,"  as' counsel  has  Invited 
us  to  do,  for,  whether  the  members  of  this 
board  can  be  said  to  be  public  officers  or  not, 
It  Is  certain  that,  though  the  duties  devolving 
upon  them  are  of  great  Importance,  the  posi- 
tions they  hold  are  of  such  a  peculiar  and 
limited  kind  that  they  do  not  come  within 
tbA  provisions  in  reference  to  the  regular  offi- 
cers of  the  state  found  In  tbe  Constitution. 
As  we  see  it,  there  Is  nothing  In  the  Constitn- . 
tlon  which  forbids  that  tbe  members  of  sncb 
a  board  shall  be  selected  by  the  Leglslsture. 
The  method  of  selecting  the  members  of  such 
boards  Is  a  matter  to  be  determined  by  tbe 
Legislature,  which  can  leave  It  to  the  Gov- 
ernor to  make  the  appointments,  or  can.  If 
deemed  safe,  make  them  itself.  We  an 
therefore  of  the  opinion:  that  the  Legislature 
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had  the  right  to  provide  for  the  selection  of 
the  state  capitol  board  in  the  way  pointed 
out  by  this  act,  and  that  the  appointment  by 
the  Governor  of  these  defendants  to  serve  as 
members  of  that  board  was  without  any  au- 
thority In  law  to  support  It,  and  conferred 
no  power  whatever  upon  them  to  act  as  such 
board. 

The  Judgment  of  the  circuit  court  was,  In 
onr  opinion,  right,  and  it  Is  therefore  afflmied. 


KETTERN  v.  STATE. 

(Supreme  Ckinrt  ot  Arkansas.    Jan.  2,  1B04.) 

WINS  —  SALSt  WITHIN  THRBB  HILBS  or 
SCUOOLHOUaH  —  VIOLATION  OP  COUNTY 
COURT'S  ORDBIU-GONBTRUCTIOH  OF  STAT- 
UTES. 

1.  Sand.  A  H.  Die.  i  4877,  authorised  county 
courts  to  prohibit  toe  sale  of  iotoxlcating  lia- 
uors  on  petitioii  of  the  iahabitBUts  within  a  ra- 
dius of  three  miles  of  any  school  or  church,  such 
order  to  coutinue  In  force  for  two  years.  Acts 
1805,  p.  86,  amended  this  section  so  as  to  ex- 
tend toe  order  untii,  on  petition  of  the  inhabit- 
ants, the  court  Bliould  revoke  it.  Acts  18U7,  p. 
107,  I  2,  provided  that,  when  the  county  court 
was  petitioned  to  prohiUt  the  sale  of  tiqa(»s, 
the  petition  mlsht  specifr  all  kinds  of  liquor,  or 
mif;nt  specify  wine  only,  or  might  except  wine. 
Section  S  provided  that  if  It  should  appear  that 
the  people  at  a  tiiree-mile  district  were  not  op- 
posed to  the  sale  of  wine,  and  if  there  was  no 
provision  in  special  acts  or  orders  of  coorts  pro- 
hibiting its  sale,  then  it  should  be  lawful  for 
any  person  growing  grapes  or  berries  to  make 
wine  thereof  and  sell  it,  except  in  districts 
where  the  people  had  voted  or  petitioned  agsinst 
its  sale.  Acts  1899,  p.  137.  t  1.  provided  thst 
sny  person  growing  grapes  or  berries  mijcht 
make  wine  thereof  and  sell  it,  and  provided  that 
"the  people  Bhall  have  a  right  to  petition  the 
county  court  to  prohibit  the  sale  of  nsUve  wine 
as  now  provided  by  law,  but  native  wine  shall 
not  be  included  under  section  4877  of  Sand.  A 
H.  Dig.,  unless  by  a  upecial  petition  agninst 
wine."  Held,  that  an  order  promulgated  by  a 
county  court,  on  petition  of  the  fnfaabitauts  of 
a  three-mile  district,  on  January  2.  1809,  pro- 
hibitini^  the  sale  or  giving  away  of.  vinous  and 
other  liquors  within  the  district  by  the  growers 
of  grapes  and  berries,  etc.,  wss  within  the  pur- 
view of  Acts  1899.  p.  137,  though  that  act  was 
not  passed  until  Msrch  2Dth:  and  hence  a  nale 
of  native  wine  within  such  district,  though  after 
the  act  of  March  29,  1809  (Acts  1899.  p.  137), 
was  pnuishable  ai  a  violation  of  the  conrt's  or* 
der. 

Appeal  from  Glrcnlt  Oonrt,  Pope  County; 
Wm.  L.  Horse,  Judge. 

M.  Kettem  was  convicted  of  lelllng  wine  in 
violation  of  law,  and  appeals.  Affirmed. 

Dan  B.  Granger,  for  appellant.  Geo.  W. 
Murphy,  Atty.  Gen.,  for  the  State. 

BU.VN,  C.  J.  This  is  an  Indictment  for 
selling  one  gallon  of  wine  within  three  mllea 
of  the  public  school  building  on  block  G,  in 
the  town  of  Atkins,  in  Pope  county.  Ark. 
To  this  indictment  defendant  interposed  a 
demurrer,  which  the  court  overruled,  to  which 
ruling  the  defendant  at  the  time  excepted. 
Trial  was  had  by  the  Jury  on  the  evidence 
IQ  the  case.  The  court  gave  the  following 
charge  to  the  jory,  to  wit:  "Gentlemen  of 


the  Jury,  the  testimony  Is  not  eoDtzadicted 
that  the  defendant  sold  wine  to  Mr.  I«wia. 
The  testimony  Is  not  contradicted  that  the 
sale  was  within  three  miles  of  the  school- 
house  at  Atkins,  and  the  order  of  the  county 
court  has  been  proven  In  evidence  before 
you.  So  there  is  not  anything  for  yon  to  do, 
as  I  take  It,  but  to  write  out  the  vwdict  of 
guilty."  This  the  jury  did  return,  a  verdict 
of  guilty.  To  which  charge  of  the  court  the 
defendant  at  the  time  excepted,  and  then  ask- 
ed the  court  to  give  the  foUowltig  iDstmction, 
to  wit:  "The  Jury  are  Instructed  that  this 
prosecntloD  Is  for  an  alleged  violation  of  an 
order  of  the  county  court  of  Pope  comity, 
Arkansas,  made  on  the  2d  day  of  Jannary, 
1899,  oDder  section  4877,  Sand.  St  H.  Dig. 
(known  as  the  three-mile  law),  and  the  act  ap- 
proved Jdne  20, 1897  (Acts  189T,  p,  107).  regu- 
lating the  Bale  of  wines,  said  order  prohibiting 
the  'sale  or  giving  away  of  vinous.  splritnou> 
or  intoxicating  liquors,  within  a  radlns  of  three 
miles  of  a  school  honse  located  on  block  six.  In 
the  town  of  Atklna,  Arkansas,  Including  all 
compounds  commonly  called  tonics  or  blttera. 
by  the  growers  of  grapes  and  berries  and  the 
manufacturers  of  the  same,  either  by  tbem- 
selvea  or  agent' ;  and  that  by  the  terms  of  the 
act  approved  March  29,  1899  (Acta  1899.  p. 
137),  native  wines  made  by  the  producer,  from 
grapes  and  berries  grown  In  this  state,  can 
be  sold  by  the  producer  without  license,  and 
cannot  be  prohibited  by  the  county  court,  ex- 
cept on  a  special  petition  to  prohibit  the  sale 
of  native  wines.  And  If  you  find  fn>m  the 
evidence  that  defendant  sold  wine  as  alleg- 
ed In  the  Indictment,  and  that  said  wine  w.if 
native  wine,  made  by  the  defendant  from 
grapes  or  berries  grown  1q  this  state,  and 
that  said  sale  was  after  the  29th  day  of 
March,  1899,  then  you  will  acquit  the  de- 
fendant, unless  you  further  find  from  the  ev- 
idence, beyond  a  reasonable  doubt,  that  there 
was  an  order  made  by  the  county  court  of 
Pope  county  since  the  29th  day  of  March. 
1809,  and  prior  to  the  sale  of  the  wine,  on  a 
special  petition,  prohibiting  the  sale  of  native 
wine  In  said  territory."  The  court,  over  the 
objection  of  defendant,  refused  to  give  this 
Instruction,  and  to  the  ruling  of  the  court  the 
defendant  excepted.  After  verdict  against 
him  as  aforesaid,  defendant  filed  his  motion 
to  set  aside  the  verdict  and  for  a  new  trial, 
which  being  overruled,  he  took  exceptions 
and  appealed  to  this  court. 

The  motion  for  new  trial  aets  Jip,  as  ground, 
that  the  court  erred  in  overruling  the  defend- 
ant's demurrer  to  the  Indictment,  erred  in 
giving  directions  to  the  Jury  to  return  a  ver- 
dict of  guilty,  and  in  refusing  the  InstnictioD 
asked  by  the  defendant,  and  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 
We  apprehend  that  the  direction  of  the  court 
to  the  Jury,  and  the  refusal  of  the  court  to 
give  the  Instruction,  raise  the  only  question 
in  this  case,  for  the  same  point.  In  effect,  was 
raised  by  the  demurrer  to  the  Indlctmeat.  as- 
suming that  the  same  was  a  general  demmv 
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Ter.  The  original  *^iid  ttgra^  aet,  expresaed 
in  sectkm  4877.  aotborlaed  a  prolilbltlon  of 
Hw  sale  or  string  away  of  any  Tlnona,  apltitn- 
ous,  or  Intoxicating  ttquom  of  any  kind,  on 
tbe  potion  of  a  majority  of  tbe  InkabltantB 
of  the  territory  faidnded  within  a  radioB  of 
three  mllea  of  any  Instltatton  of  learning  or 
ehiireh,  hot  no  reference  waa  made  to  the  sale 
or  glTlng  away  of  native  i^e,  BeclSon  2  of 
the  act  entitled  ''An  act  to  regulate  tbe  sale 
of  wine,"  approred  Jnne  26.  1897,  contains 
this  ptevlslon  on  the  subject  of  the  sale  of 
wine:  "When  the  eoonty  court  la  petitioned 
to  prohibit  the  sale  of  liquors  under  fbe  three 
mile  lew.  tbe  petltiini  may  specify  all  kinds 
of  liquors  as  now  provided  by  law,  or  may 
specif  wine  as  tbe  <m)y  llqnw  to  be  prohibit- 
ed, or  may  except  wine  from  the  petition." 
Section  8  of  the  same  act  Is:  'If  it  shall  ap- 
pear Oiat  the  people  of  any  county,  township 
or  ward  of  a  dty  or  of  any  three  mile'  dis- 
trict under  tbe  operation  of  present  laws  aa 
modified  by  tbe  two  preceding  sections,  are 
not  (vposed  to  the  sale  of  wine,  and  if  tiiere 
be  no  provisions  in  special  acta  or  orders 
of  courts  prohibiting  the  sale  of  wine,  then 
It  shall  be  lawful  for  any  person  who  grows 
grapes  or  berries,  to  make  wine  th«eof,  and 
without  licenae  sell  tiie  same  In  quantities 
not  less  than  one-flfth  of  a  gallon  anywhere 
in  the  state,  except  In  counties,  townships, 
waxda  of  dtlos  or  three  mile  districts,  or 
nnder  dlatrlets  under  special  acts,  where  the 
people  have  voted  or  petitioned  or  secured 
special  laws  against  the  sale  of  wine."  Tliis 
provision  relieved  the  makers  ot  wine  from 
tbe  effects  of  the  prohibition  of  all  other  In- 
tozleattng  liquors  where  the  prohibition  of 
tbe  sale  <rf  wine  was  not  express  and  definite. 
Its  evident  mjeanlng  was  to  protect  domestic 
makers  of  wine,  although  not  so  expressed  in 
terms.  Tbe  act  of  March  20,  1888,  in  the 
first  proviso  to  the  first  section,  bad  this  pro- 
vision: 'That  the  people  shall  have  the  right 
to  petition  tbe  county  court  to  problMt  the 
sale  of  native  wine  aa  now  provided  by  law 
[evldentiy  referrii^;  to  the  provision  of  tbe 
26th  Jnn^  1887,  on  tiie  subject],  but  native 
wine  shall  not  be  included  under  section  48T7 
of  Sand,  ft  H.  D^.,  unless  by  special  petition 
against  wine."  This  special  petition  was 
made  against  wine  on  the  2d  January,  1S89, 
and  tbe  order  of  prohibition  made  on  that 
day  by  the  county  court,  in  exact  conformity 
with  the  act  of  2eth  June.  1887,  tbe  Uw  In 
force  when  tbe  act  of  March  29, 1899,  was  en- 
acts We  caimot,  therefore,  escape  the  con- 
clusion  that  the  prohibitory  order  of  the  coun- 
ty court  was  within  tbe  purview  of  the  act 
of  March  29»  1899,  passed  after  the  order 
waa  made,  and  was  a  prohibition  against  the 
sale  of  all  kinds  of  wine,  including  native 
wine.  Had  the  order  of  the  county  court 
been  made  nnder  tbe  (dd  three-mile  law, 
fwmulated  as  secttcm  4877  of  the  Digest,  it 
would  not  have  been  good  as  against  native 
wine,  for  tiie  petition  and  order  thereon  must 
conform  to  the  later  law  of  1897,  which  re- 


quired that  wine  ahonid  be  stated  spedfically 
as  tbe  subject  of  the  prohibition  asked  and 
granted. 

In  this  connection  it  will  be  obsoved  that 
the  <M  three-mile  law.  as  set  forth  In  section 
4877  of  the  Digest,  provides  that  tbe  prohib- 
itory orda-  of  the  county  court  shall  remain 
In  force  and,  ttttct  tar  two  years  from  the 
date  oi  the  making  thereot  That  section 
was  amended  by  the  act  approved  April  1, 
1896  (Acts  1885.  p.  86).  and  in  the  latter  act 
the  prohibitory  order  of  the  county  court  In 
Buch  cases  is  made  to  run  and  to  be  to  force 
In  the  district  for  a  period  of  two  years  from 
the  date  of  the  same,  and  until,  upon  a  peti- 
tion of  a  majority  at  the  adult  Inbabltanta  at 
such  territory,  tbe  courts  shall  make  an  ot- 
der  nnlllfSring  and  revoking  said  formw  w- 
der.  Bo  the  law.  as  It  now  stands,  makes  a 
prohibitory  order  of  tbe  county  oourt  to  con- 
tinue to  force  until,  upon  pnver  petition,  tbe 
county  court  affirmatively  sets  aside  the 
same  and  permits  the  saleu  This  being  tiie 
state  of  tbe  law,  as  applicable  to  this  case, 
there  was  no  error  to  tbe  direction  of  the 
circuit  oourt  to  the  jury  to  return  a  verdict  of 
guUly  upon  the  tAetx  admitted  and  uncon- 
troverted. 

Aflirmed* 


FURTH  V.  STATBL 

(Supreme  Court  of  Arkansas.   Jan.  23,  1904.) 

OAUaUNQ  DEVICES— SELUtCH  AND  DESTRUC- 
THW  —  STATUTES  —  UNCERTAINTY—  REPEAL 
—CONSTITUTIONAL  LAW-JURT  TRIAL. 

1.  Requiring  one  who  interTeneH  in  proceed- 
ings by  the  state  for  seizure  and  deatruction  of 
gamblins  devices  to  testify  over  his  objection 
that  it  might  tend  to  criminate  him  Is  not  ground 
for  reverSBl,  his  t^imony  not  havioK  such 
tendency,  and  the  other  evidence  leaving  no 
doubt  as  to  the  facts. 

2.  Sand.  &  H.  Dig.  |  1618.  declaring  It  tbe 
duty  of  judges  of  the  supreme  and  circuit  coarts, 
and  of  justices  of  the  peace,  on  information  giv- 
en or  on  their  own  knowledge,  or  where  they 
have  reasonable  ground  to  suspect,  to  issue 
thdr  warrant  to  some  peace  officer  directing  a 
search  for  gaming  devices  tbersln  mentioned, 
and' directing  that  on  finding  any  such  they  shall 
be  pablicly  bnmed  by  the  officer.  Is  not  void  for 
uncertainty  and  ambiguity. 

3.  The  Wilson  act,  an  act  to  suppress  and 
punish  gambling  (Acts  1901.  p.  114),  is  not  in- 
consistent  with,  and  does  not  cover,  the  entire 
suliject-matter  of  Sand.  &  H.  Dig.  S  1618,  pro- 
viding for  search  for  and  destruction  of  gam- 
bling devices,  so  as  to  repeal  soch  section. 

4.  Sand.  &  H.  Dig.  |  1618,  authorizing  seizure 
and  destruction  of  gambling  devices,  is  not  un- 
constitutional because  not  providing  for  a  Jury, 
it  being  a  summary  proceeding  under  the  police 
power  for  the  suppression  of  the  nuisance  of 
gambling,  in  whico  case  there  was  no  right  at 
common  law  to  a  jury  trial 

Appeal  from  Circuit  Oourt,  Pulaski  Ooun- 

ty;  Robert  J.  Lea,  Judge- 
Proceedings  by  the  state  for  the  seizure 
and  destruction  of  gambling  devices.   B.  A. 
Furth  intervened.    From  an  adverse  Judg- 
ment, he  appeals.  Affirmed. 

On  June  6,  1908.  upon  affidavit  filed  before 
Judge  B.  J.  Lea,  Judge  of  the  Sixth  Judicial 
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Circuit  of  the  state  of  Arkansas,  stating  that 
certain  gambling  devices,  commonly  called  a 
"roulette  wheel,"  or  "rouge  et  nolr,"  also 
crap  table,  also  chuck  a  luck,  also  faro  bank 
table,  also  race  horse  wheel  or  book  maker's 
wheel,  are  now  kept  at  109  South  Main  street, 
on  second  floor,  In  the  dty  of  Little  Rock, 
In  said  county  of  Pulaski  and  state  of  Arkan- 
sas, contrary  to  the  statute  In  such  cases 
provided,  aud  praying  a  warrant  for  search 
for  them,  aud  that,  if  found,  the  sheriff  forth- 
with proceed  to  publicly  burn  the  same,  ac- 
cording to  law,  the  Judge  Issued  his  warrant 
commanding  the  sheriff  to  seize  and  hold  the 
same  to  be  dealt  with  according  to  law,  and 
for  the  further  orders  of  the  court,  and  to 
summon  the  party  In  possession  of  the  prop- 
erty to  appear  before  him  In  10  days,  and 
show  cause.  If  any,  why  such  gambling  de- 
vices should  not  be  condemned  and  destroy- 
ed according  to  law.  The  warrant  was  serv- 
ed, the  gambling  devices  seized,  and  the  ap- 
pellant, fi.  A.  Furtb,  filed  tiefore  the  Judge 
a  sworn  petition  to  be  allowed  to  Intervene, 
claiming  that  said  Judge  had  do  authority  or 
Jurisdiction;  that  he  was  the  owner  of  the 
property  seized;  that  the  same  was  not  such 
as  the  law  makes  it  a  crime  tQ  keep  and 
exhibit;  that  said  property  can  be  and  is 
used  for  lawful  and  ordinary  purposes,  and 
is  of  great  value  as  property  that  Is  used  for 
legitimate  purposes.  PermlssloD  was  given 
him  to  Intervene.  The  testimony  of  witness- 
es was  taken  as  to  the  character  and  use 
made  of  the  property,  and  we  think  that  It 
was  clearly  shown  that  the  articles  seized— 
being  two  tables— were  gimbling  tables,  made 
for  the  purpose  of  being  used  as  gambling 
tables;  that  they  had  been  used  and  kept, 
and  were  used  and  kept,  as  gambling  tables; 
and  that  they  were  of  but  little  value  and 
use  except  as  gambling  devices.  The  ap- 
pellant, Furtb,  was  sworn  as  a  witness,  and 
objected  and  refused  to  testify,  on  the  ground 
that  his  evidence  might  tend  to  criminate 
him;  but  his  objection  was  overruled,  and 
he  was  compelled,  by  order  of  the  court  to 
answer  questions  propounded  by  the  court, 
the  court  stating  to  him  at  the  time  that, 
If  be  asked  him  any  question  the  answer  to 
which  would  tend  to  criminate  blm.  he  might 
decline  to  answer  It;  and  he  objected  to  tes- 
tifying, and,  his  objection  being  overruled,  he 
excepted.  The  appellant  moved  for  a  Jury 
trial— that  the  Issues  be  tried  by  a  Jury— 
which  was  denied,  and  he  excepted.  The 
Issues  were  determined  by  the  court  for  the 
appellee.  The  appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted and  appealed  to  this  court  He  gave 
bond  and  obtained  a  supersedeas. 

Fulh,  Fulh  &  Fulb,  J,  A.  Gray,  and  F.  T, 
Tanghan,  for  appellant.  E.  W.  Kimball,  J. 
A.  Comer,  and  Geo.  W.  Murphy,  Atty.  Oen., 
for  the  State. 

HUGHES,  J.  (after  stating  the  facts).  The 
objection  that  there  ia  reversible  error  in  the 


court's  overruling  the  objection  of  the  ap- 
pellant to  giving  testimony  in  the  case  on 
the  ground  that  It  might  tmd  to  criminate 
bim  Is  not  tenable,  we  think,  for  the  foUow- 
ing  reason:  It  does  not  appear  to  us  that 
the  testimony  be  gave  would  tend  in  fact  to 
criminate  him.  But  without  the  testiinooy 
ot  the  appellant  the  evidence  otherwise  is 
such  that  no  reasonable  doubt  can  be  enter- 
tained that  the  devices  were  gambling  de- 
vices, kept  and  used  for  gambling,  practical- 
ly alone,  and  that  they  were  kept  and  osed 
In  violation  of  the  statute.  The  appellant 
contends  that  the  act  providing  for  this  pro- 
ceeding is  void,  because  sections  161S,  and 
1619,  of  Sandels  &  Hill's  Digest  are  ancon- 
stltntlonal,  because  they  are  uncertain  and 
ambiguous.  We  do  not  consider  tliis  objec- 
tion soimd.  These  sections  read  as  follows: 
Section  161S,  Sand.  &  H.  Dig.,  says:  "It 
is  hereby  made  and  declared  to  be  the  duty 
and  required  of  the  Judges  of  the  Supreme 
Court,  the  Judges  of  the  drcult  courts  and 
of  the  Justices  of  the  peace,  on  Informatioo 
given  OF  on  their  own  knowledge,  or  wboe 
they  have  reasonable  ground  to  suspect,  that 
they  issue  their  warrant  to  some  peace  offi- 
cer, directing  in  such  warrant  a  search  for 
such  gaming  tables  or  devices  bereinb^ore 
mentioned  or  referred  to,  and  directing  that 
on  finding  any  snch,  tb^  shall  be  publicly 
burned  by  the  officer  executing  the  warrant 
Such  warrant  may  be  substantially  in  the 
following  form."  Here  follows  the  lai^nage 
of  the  warrant  Though  the  meaning  of  this 
action  might  have  been  made  plainer  by  par^ 
ticularity  In  the  use  of  language,  it  la  easily 
tmderstood  by  any  one  who  does  not  want 
to  misunderstand,  and  the  court  has  no  diffi- 
culty in  determining  what  it  mieans,  and  this 
objection  on  account  of  uncertainty  is  not 
sustained.  Section  1619  only  provides  for  the 
fees  of  the  officer  executing  the  wartant  to 
be  paid  by  the  person  keying  snch  gambling 
devices  in  case  they  are  adjudged  to  be  bunt 
ed.  There  is  no  uncertainty  in  this  sectlou. 

We  do  not  think  these  sections  are  r^iealed 
by  what  is  known  as  the  "Wilson  Actf*  <Acts 
1901,  p.  114).  We  do  not  think  the  two  aeto 
Inconsistent,  or  tlut  the  WUson  act  ooTas 
the  entire  subject-matter  ot  these  sectkms  In 
such  manner  as  to  amount  to  a  refMal,  or 
that  the  Legislature  Intended  by  tbe  latter 
act  to  repeal  the  former  act 

The  objection  that  the  act  tn  question  does 
not  provide  for  a  Jury  Is  a  serious  od&  But 
tUa  is  a  proceeding  in  rem  of  a  civil  nature. 
It  Is  a  summary  proceeding  In  the  exercise 
of  the  police  power  of  the  state,  tmdw  a 
statute  passed  to  suppress  the  nuisance  ol 
gambling.  QambUng  was  a  nuisance  at  oraa- 
mon  law,  and  in  such  case  trial  by  Jury  was 
not  a  right  at  common  law.  It  Is  only  in 
cases  where  a  Jury  could  be  demanded  as  a 
matter  of  right  at  common  law  that  the  re- 
fusal of  a  Jury  under  our  Cmstitutlon  is 
ground  for  reversal. 

The  contention  is  made  here  that  the  Le^i^ 
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latnre  had  no  right  or  power  to  enact  this 
statute.  We  nnderatand  that  It  la  competent 
for  the  Legislature  to  provide  by  atatute  for 
the  anppreaalon  of  nulaanceB  by  a  aommary 
proceeding,  and  to  authorize  the  destruction 
of  gambling  dsTlcea,  the  use  of  which  con- 
stitutea  a  nulaahce.  The  principle  la  settled 
In  case  of  the  Garland  Novelty  Ga  t.  The 
State  (Ark.)  71  8.  W.  2S7,  which  case  counsel 
for  appellant  asked  this  eoort  to  reconsider 
and  modify,  ao  aa  to  confine  its  ruling  to 
cases  where  not  only  the  devices  s^aed  are 
nuisances  per  se,  but  where  the  foots  are. 
confessedly,  that  such  prt^>erty  ia  used  for 
sambling  purposes  only,  and  cannot  be  used 
for  any  othve.  This  we  cannot  do.  This  case 
atanda  on  its  own  facti^  and  announces  cor- 
rect principles  of  law. 

To  maintain  the  constitutionality  ot  tb« 
statnte  under  conslderatfan  the  doctrine  of 
what  Is  known  as  the  "Fish  Net  Case,"  162 
V.  S.  133,  U  Sup.  Ct.  499,  38  I..  Ed.  385,  la 
j»»tly  invoked,  wblcb,  in  effect,  deddea'lhat 
statutes  providing  fOr  the  abatement  of  nul- 
aances  by  the  deatnictlfni  of  the  means  used 
in  carrying  than  on  without  a  Judicial  trial 
and  vrlthout  notice  la  not  unccmstltntlonal, 
and  that  a  party  la  not  by  ttiem  deprived 
of  hia  proi>erty  without  due  proceaa.  In  this 
caae  the  court  laya:  "The  summary  abate- 
ment of  nulsancea  without  Judicial  process 
or  proceeding  vraa  well  known  to  the  common 
law  long  prior  to  the  adoption  of  the  Con- 
stitution, and  it  has  never  been  supposed 
that  the  constitutional  provision  in  this  case 
was  Intended  to  interfere  with  the  establish- 
ed principles  In  that  regard.  But  the  owner 
of  gambling  nuisances  Is  not  necessarily  de- 
prived of  a  right  to  trial  by  Jury  by  this 
snmmary  proceeding.  The  burden  of  proof 
may  be  changed.  But  he  has  hla  remedy  in 
replevin  or  in  trespass."  The  court  said  In 
this  ease  that  when  the  pr<verty  was  of 
little  value  It  might  be  destroyed  without  a 
Judicial  trial,  but  that  where  It  was  of  great 
value  it  would  be  dangaoua  to  give  such 
power  to  an  oScer.  In  thla  caae  the  evidence 
tends  to  show  that  theae  gambling  devlcea 
were  of  very  small  value,  and  that  th^  were 
practically  of  no  use  save  for  gambling  pur- 
poses, and  that  tlive  was  no  market  for  such 
devices. 

Flndlnc  no  emar,  the  Judgment  la  affinned. 


UBADOWS  V.  ETTATEL 
flSnpreme  Court  of  Arkausaa.   Jan.  28,  190S.) 

CRIHTNAL  LAW— NEW  TRIAL,— REFUSAL  TO 
GRANT  CONTINUANCE. 
1.  A  new  trial  for  refusal  to  grant  a  con- 
tinnance  was  properly  denied,  in  a  proaecntion 
for  forgery,  wtiere  It  appeared  on  the  motion 
that  the  tMtimony  for  -which  the  continuance 
was  asked  was  directly  In  conflict  with  defend- 
ant's testimony  ou  the  trial. 


Appeal  from  Circuit  Court,  Crawford  Coun- 


ty. 


f  1.  8m  Criminal  Law,  vol.  %  CenL  Dig.  |  SSM. 


Hugh  F.  Meadows  was  convicted  ot  for* 
gery,  and  appeals.  AffirmetL 

J.  B.  London  and  W.  H.  Neal,  tot  appel- 
lant O.  W.  Hurphy,  Atty.  Gen.,  for  the 
State. 

BUNN,  O.  J.  This  is  an  Indictment  for 
forgery  and  uttering  a  forged  instrument,  and, 
omitting  caption,  roads  thus: 

"The  grand  Jury  of  Crawford  county,  in 
the  name  and  by  the  authority  of  the  state  *of 
Arkansas,  accuse  Hugh  F.  Meadows  of  the 
crime  of  forgery,  committed  as  follo-ws,  to 
wit:  The  said  Hugh  P.  Meadows,  ou  the  5th 
day  <tf  February,  1908,  In  the  county  of 
Crawford  aforesaid,  did  unlawfully,  feloni- 
ously, and  fraodulentiy  foi^e,  count«*feit, 
and  alter  a  certain  writing  on  paper,  the  sub- 
stance of  said  writing  being  as  follows,  to 
wit:  'Fort  Smith,  Peby.  6,  1902.  Received  of 
H.  F.  Meadows,  two  hundred  dollars,  pay- 
ment on  Carlisle  Piano'— with  the  Intent 
then  and  there  fraudulently  and  felonlonsly  to 
cheat  and  defraud  the  said  Cliarles  Botefur, 
Charles  N.  Davis,  and  John  B.  Edwards  In 
their  legal  rights,  and  obtain  from  said 
Charles  Botefur,  Charles  N.  Davis,  and  John 
B.  Edwards  the  possession  of  their  property. 
The  said  writing  on  paper  aforesaid  has  been 
wltliheld  or  destroyed  by  act  or  procurement 
of  said  defendant,  H.  F.  Meadows,  against 
the  peace  and  dignity  of  the  state  of  Arkan- 
sas. 

"The  grand  Jury  of  Crawford  county,  in 
the  name  and  by  the  authority  of  the  state  of 
Aifeansas,  accuse  said  Hugh  F.  Meadows  ot 
the  farther  crime  of  uttering  a  forged  Instru- 
ment, committed  as  follows,  to  wit:  The 
said  H.  r.  Meadows  on  the  Cth  day  of  Feb- 
ruary, 1902,  In  said  county  of  Crawford,  did 
onlawfully,  feloniously,  and  fraudnlentiy  ut- 
ter and  publish  to  John  B.  Edwards,  Charles 
Botefur,  and  Charles  N.  Davis,  as  g^ulne,  a 
certain  foiled,  counterfeit,  and  altered  writ- 
ing on  paper,  purporting  to  be  a  receipt,  the 
substance  of  which  was  as  follows,  to  wit: 
'Fort  Smith,  Ark.  Feby.  B,  1002.  Received  of 
H.  F.  Meadows,  two  bimdred  dollars,  pay- 
ment on  Carlisle  Piano'— with  the  iutent  then 
and  there  fraudulently  and  feloniously  to 
cheat  and  defraud  the  said  John  B.  Edwards, 
Charles  Botefur,  and  Charles  N.  Davis  of  the 
possession  of  their  prop^ly;  the  said  H.  F. 
Meadows  then  and  there  well  knowing  said 
writing  to  be  forged,  counterfeited,  and  al- 
tered as  aforesaid.  Said  writing  has  been 
withheld  or  destroyed  by  the  act  or  procure- 
ment of  said  H.  F.  Meadows." 

The  evidence  showed  that  the  defendant 
had  previously  purchased  a  Carlisle  piano 
from  Botefur,  through  his  agent,  Davis,  for 
the  sum  of  the  teller  reserving  title  in 

himself  until  full  payment  should  be  made  as 
follows,  to  wit:  $84  on  the  fith  November, 
1902;  984  on  the  6th  November,  1903;  and 
on  the  6th  Nov«nber,  1904;  making  In 
the  aggregate  the  sum  of  |262.   It  appears 
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alao  from  the  teatimon;  that  a  cash  paymeiit 
of  yiO  In  addition  waa  gtrm  by  Meadowa  at 
tbe  time  of  tbe  8Ble»  and,  tbla  rec^t  la  the 
subject  of  tbe  foigary  and  utterance  of  foiled 
iDstmment  named  In  the  Indictment;  tbe  tea- 
tlmonr  tending  to  show  that  the  figure  (10) 
ten  bad  been  altered  to  the  flgnres  @00)  two 
hundred.  The  piano  was  left  in  tbe  possM- 
Blon  of  defendant,  and  the  notes  were  subse- 
quently assigned  to  JcHxa  B.  Edwards,  and 
on  presentation  for  payment  aald  receipt 
was  tendered  as  a  payment  of  so  much  upon 
the  piano.  Tbe  usual  contract  <tf  sale  and 
tbe  notes  were  put  In  erldraice  on  the  trial 
of  this  cause. 

On  the  calling  of  tbe  case,  appellant  moved 
for  a  continuance  on  tbe  ground  of  the  ab- 
seoce  of  W.  H.  Roberta,  by  whom  be  alleged 
be  expected  to  prore  that  at  tbe  Ume  Davis, 
a  wltnesa  for  prosecntltni,  dellTsred  tbe  piano 
to  defendant,  be  saw  Davis  and  defendant 
go  Into  a  room  where  the  piano  was,  and 
beard  Davis  tell  d^endant  be  wonid  like  to 
have  a  larger  cash  paymeat  than  be  receiv- 
ed; that  defendant  then  asked  Davis  bow 
much  be  would  allow  blm  off  for  casta;  that 
Davis  replied,  "Ten  p»  cait,f*  and  that  de- 
fendant then  aald,  "1  will  pay  you  two  hun- 
dred dollars,  and  yon  send  my  notes  back, 
and  we  will  fix  the  rest  np;"  ttiat  Davis 
agreed  to  do  so,  and  that  defendant  tbea  paid 
blm  some  amount— several  Mils;  that  Davis 
wrote  a  receipt,  and  gave  It  to  defendant,  and 
that  It  was  ft»  f200;  that  Boberta  was  lo> 
catcd  at  Teiaikana,  and  that  no  subpoena 
had  been  Issued  for  him  beeanse  he  (4>pel- 
lant)  did  not.  until  Indictment,  learn  that  be 
was  wltUn  tbe  Jurisdiction  of  tbe  court,  and 
could  not  procure  him  uiy  other  way  in  so 
short  a  time;  that  be  believed  that.  If  Bob- 
erts  was  preatait,  be  would  swear  to  the 
statemoits  set  out,  and  that  ttaey  were  true. 
In  his  testimony  In  this  case,  defendant  stat 
ed:  "I  may  have  said,  whoi  I  testified  In  the 
case  of  John  B.  Edwards  against  me,  that 
there  was  no  one  but  n^  wife  and  Ellsba  Ste- 
vens present  but  I  recollect  that  MUt  Doas 
and  Pink  Richardson  were  inesoit  when  the 
piano  waa  d^vered.  Whether  they  saw  the 
money  or  not  I  do  not  know.**  In  his  testi- 
mony be  does  not  say  that  W.  H.  Robarta 
was  present  On  the  contrary,  bla  name  not 
being  included  in  the  list  <tf  those  whom  be 
says  were  presort,  the  Inference  is  that  be 
waa  not  present  on  the  occasion  of  the  pay- 
ment of  the  money  named,  and  tbe  delivery 
of  the  piano.  The  refusal  of  the  court  to 
grant  a  contlnnance  on  account  of  tbe  absence 
of  tbe  witness  Roberta,  aUcered  In  the  motltm 
therefor  to  hare  been  presoit  wbeo  the  mon- 
ey was  paid,  was  msde  one  of  the  grounds 
for  settli^  aside  tbe  verdict  and  granting  a 
new  trial,  and,  when  that  motion  was  made, 
tbe  conflict  between  the  teUimony  in  the 
case  and  tbe  aflldavlt  for  continuance  was 
thm.  made  apparent;  and  tbe  test^cmy 
showing  that  Roberts  was  not  present  when 
tbe  money  was  paid,  etc,  overturns  tbe  state- 


ment  in  tbe  motion  for  contlnaance,  and  sos- 
talns  the  refnaal  of  the  same. 

The  Judgment  of  the  trial  court  is  thece- 
fonalBnued. 


VOWBLL  V.  8TATB. 

(Sapreme  Court  of  Arkansas.    Jan.  23.  19(H ' 

HOMICIDE— lUPEACHING  TBSTIMONT- EXCLl - 
SION  —  PREJUDICIAL  BRROB  —  JURY  —  PBKJ. 
UDICB  —  CONVBRaATIONB  —  EXPRBSSKac  OF 

OPINION. 

1.  In  a  prosecatioQ  for  homidde  the  esdiKica 
of  impeschiDg  testimooy  was  oot  prejodidiJ 
where,  had  it  been  admitted  and  tbe  witiie»> 
wholly  discredited,  the  evidence  was  so  mam- 
festlr  Id  tjupport  of  the  Terdict  that  it  eotH 
not  have  been  affected  thereby. 

2.  When  a  jnror  was  seeu  conversinK  with  m 
outsider,  so  that  prejudice  might  aris?.  it  dtr 
volved  on  the  state  to  show  that  the  conversa- 
tion was  harmless  and  without  prejndice. 

3.  A  jnror'a  conversation  with  an  ootsidH 
was  shown  to  be  without  prejudice  when  its  sob- 
Ject  was  shown  to  be  a  domestic  matter  foreisn 
to  tbe  subject  of  the  trial. 

4.  Where  a  juror.  In  homtdde.  stated  on  in* 
voir  dire  that  he  bad  not  formed  or  express^! 
an  opinion  as  to  guilts  or  ImiocenceT  tbe  lUaco^- 
erj  after  trial  of  a  previous  statement  made  1? 
blm  that,  if  what  he  had  heard  was  true,  ir- 
tendant  oueht  to  be  hanged,  was  not  around  (w 
setting  aside  the  verdict,  where  the  jutw  denie-! 
recollection  of  ever  having  made  the  atatenwat. 
and  stated  that  if  he  made  (t  he  sookc  frois 
the  merest  mmor,  for  he  knew  nothing  of  ih^ 
facts  personally  or  by  iuformation.  and  nevrr 
had  any  opinion  as  to  guilt  or  innocenfw  aotii 
he  made  up  hla  verdict. 

Appeal  from  Circuit  Court  Greene  Cotrntr: 
Allen  R.  Hughes,  Judge. 

Mart  Vowell  waa  convicted  of  murder  in 
tbe  first  degree,  and  appeals.  Affirmed. 

L.  Hunter,  J.  D.  Block,  and  Lamb  &  Gant- 
ney,  for  appelant  Geo.  W.  Mtuphy,  Attj. 
Gen.,  for  tbe  State. 

BUNN,  O.  J.  This  is  an  indictment  for 
murder  In  tbe  first  decree,  heard  and  tfete^ 
mined,  on  change  of  venae  from  tlie  West- 
ern District  of  Clay  oounQr,  in  tbe  Greene 
drcnlt  court  resulting  in  a  vodlct  and  Judg- 
ment for  mnrder  in  the  first  degree  mm  cbar- 
ged. 

The  evidence  in  the  case  (ally  snatalned 
die  vndlct  of  fb»  jury,  and  tbe  only  Oetvaat 
on  tile  &Gts  was  that  tlie  deceased  lud  made 
tiireete  against  tiie  lifb  of  tbe  defoaidaLiit.  and 
that  these  threats  bad  been  amunantcated 
to  tiie  defendant  before  the  killing.  The  Jncr 
bad  this  qneatlon  btfore  them,  and  deter 
mined  against  the  contention  of  tbe  detend- 
ant  But  It  Is  objected  by  tbe  defendant  tbst 
tiie  court  emd  In  not  admltttog  tbe  otfined 
testimony  of  Sudle  Vowell,  daughtCT-in-law. 
and  another  witness  by  tbe  name  of  Keller. 
Sudle  Vowell  offered  to  testify  that  "I  wai 
at  Mart  Vowell'a  house  on  Satoidar  after 
the  killing,  and  saw  Rossell  WUlUms  there." 
and  the  following  qnestlon  was  pFopouDded 
to  her:  "Tell  the  Jury  wbetim  or  not  iQNa 
that  occasion,  Russell  Williams,  eltbear  fai 
words  or  substance,  stated  tiiat  Allen  TJm- 
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Joy  [brother  of  deceased]  bad  It  1&  for,  and 
-was  tbreatenlns  to  kill,  becauae  be,  Bnss^l 
WlUlama,  bad  tnid  Mart  Yowell  of  tbe  tbreata 
LoTQjoy  [the  deceased]  bad  made  against 
lilm.  Mart  Vowell;  and.  If  be  didn't  look  ont, 
he,  Bnssdl  WlUlBms,  would  get  bim  [Alien 
X<oTe]o7]."  Tbe  court  rinsed  permladon  to 
the  witness  to  answer  tUs  question.  The 
only  object  to  be  obtained  by  the  answer  to 
this  question  was  to  show  that  on  that  occa- 
sion Kussell  WlUlama  bad  thna  made  state- 
ments as  to  tbe  threats  made  by  the  deceased 
iifalnat  tbe  defendant  which  were  contra- 
dictory of  hla  atatemmtB  on  the  same  subject 
made  while  on  tbe  witness  stand.  Tills  evi- 
dence wee  not  <tfFered  to  iffore  the  threats 
for  It  would  have  been  inadmissible  for  that 
purpose,  it  being  hearsay,  but  It  was  offered 
to  Impeach  the  testimony  of  Russell  Williams. 
Had  It  been  admitted,  and  bad  Williams 
thereby  been  tiiorov^tily  discredited  in  tbe 
-minds  of  the  Juiy,  yet  the  erldenee  on  the 
whole  case  la  so  manifestly  in  support  of 
tbe  Jury's  verdict  that  we  ciinnot  see  how  the 
verdict  could  have  been  affected  in  ^  least 
by  It. 

Another  Important  question  raised  is  wltb 
reference  to  tbe  disquallflcation  of  O.  W. 
Kirby,  one  of  tbe  Jurors  that  tried  tbe  case. 
It  appears  from  tbe  affidavit  of  cme  Wyatt, 
filed  wltb  tbe  motion  tor  a  new  trial,  that 
on  tbe  day  of  the  trial,  while  tbe  Jury,  of 
wblch  Elrby  was  a  member,  were  passing 
through  the  courthouse  yard  in  a  body  and 
In  charge  of  a  deputy  sheriff,  they  passed 
near  the  affiant  and  another  man,  and  that 
EMiy  left  tlie  otber  Jurors,  and  bad  a  three> 
minute  conversation  with  one  Tom  Slmms. 
an  outsider,  but  tbat  said  conversation  was 
in  such  a  low  tone  fliat  affiant  could  not 
hear  wtiat  was  said;  fhet,  when  the  deputy 
sheriff  called  Kltby  back  to  tbe  otber  Ju- 
rors, said  Simms  followed  talm  up  and  con- 
tinned  the  conversation.  In  sudi  case,  where 
prejudice  mt^^t  arise,  it  devolves  upon  tbe 
state  to  show  that  the  conversation  was 
harmless  and  without  prejudice.  It  was 
shown  In  this  case  that  the  subject  of  the 
conversation  was  a  domestic  matter  entire- 
ly foreign  to  the  subject  of  tbe  trial.  This 
was  a  snffldent  showing  on  the  part  of  the 
state  to  remove  the  objection. 

Tbe  next  objection  to  the  qnallflcatlon  of 
ihts  Juttnr  was  that  having  stated  on  his  voir 
dire  tliat  he  bad  not  formed  and  exi»eBBed 
an  opinion  as  to  tbe  gnUt  or  Innocence  of 
tbe  defendant,  yet  notwithstanding  this 
statement  It  was  discovered  after  the  trial 
tbat  be  bad  prevloudy  expressed  such  opin- 
ion against  the  defendant.  That  while  on  a 
fishing  outing  with  some  friends  previous  to 
his  eelectiou  <»i  Ihe  Jury,  and  after  the  kill- 
ing, this  Juror  bad  said.  In  the  presence  of 
one  or  m<HW  of  his  friends,  ttiat  if  what  be 
bad  beard  was  true  tiie  defendant  onght  to 
be  hanged,  or  would  be  hung,  or  worda  to 
that  ^Cect.  KIrby  on  oath  stated  in  response 
to  tUs,  after  the  trial,  that  be  had  not  the 


aHgbtest  recollection  of  ever  tuvlng  mads 
the  stotonents,  in  tfaia  connection,  aUrlbut- 
ed  to  trim,  and,  if  he  had  ev«  done  ao,  he 
apoke  from  tbe  merest  rumor,  tor  he  knew 
nothing  of  the  facts  of  the  case  p«Bonany, 
or  from  information  derived  from  any  one 
having  any  personal  knowledge  of  the  facta 
of  tbe  case;  and,  furthermore,  tlut  he  had 
■0  recollection  whatever  of  ever  bavlng  ever 
made  such  statement  when  be  was  acting  as 
a  Juryman  In  the  case,  and  that  he  had  never 
had  amy  opinion  oa  the  subject  of  the  guilt 
or  innocence  of  the  defendant  until  he  had 
made  np  his  verdict  thereon.  In  the  case  of 
Oasat  V.  The  State,  40  Ark.  511,  this  court 
■aid  (qnoting  from  the  syllabus):  "Objec- 
tion to  a  juror  for  baving  expressed  an  opin- 
ion of  the  prisoner's  guilt  came  too  late  after 
the  verdict  unless,  upon  ^per  examination 
aa  to  his  Qnallflcatlon  as  a  Juror,  be  baa  by 
concealment  or  prevarication  impoaed  him- 
self upon  tbe  panel."  filverything  in  the  evi- 
dence la  opposed  to  the  Idea  tbat  Hds  Juror, 
by  concealment  w  prevarication  or  otber^ 
wise,  had  Impoaed  blms^f  upon  tiie  panel  in 
this  caae,  or  In  any  manner  endeavored  to 
do  so,  and  this  In  effect  was  the  finding  of 
the  trial  Judge.  In  Hardin  v.  State,  66  Ark. 
fi3,  48  S.  W.  904,  this  court  in  regard  to 
opinlona  of  Jurymen  termed  from  romor. 
said:  "This,  of  itself,  does  not  disqualify, 
unless  it  appears  that  the  Juror  entertains 
some  pr^ndice  against  the  defendant"  Cer- 
tainly no  prejudice  appears  in  ^is  case,  but, 
If  anything,  tbe  want  of  It  O^is  subject  is 
considered  in  a  very  learned  cq^nlon  in  State 
T.  Anderson  <Mont)  87  Paa  1,  and  the  eon- 
elusion  of  the  coort  In  that  caae  was  to  tbe 
same  effect  aa  to  opinions  formed  and  ex- 
pressed by  a  Juryman  before  trial. 

This  diq)OBes  of  all  tbe  questlona  involv- 
ed. The  judgment  Is  affirmed. 


HARRISON  V.  6TATIL 

(Sopreme  Court  of  Arkansas.    Jan.  9,  1904.) 

CRIUINAL  LA-W— INFANT— CRIMINAL  CAPACITY 
— PRBS0MPTION— POROERT— BIVIDBNCB. 

1.  A  hoj  of  13  Is  preanmed  Incapable  of  com- 
mittlDff  crime.'  and  it  devolves  on  the  state  to 
show  nlni  to  have  mental  capadty  enotuh  to 
know  right  from  wrong  In  ref«ence  to  the  of- 
feuse  charged. 

2.  A  dieck  or  draft  drawn  hy  defendant  on--a 
bank  not  indebted  to  him.  and  eigned  with  the 
name  by  which  defendant  was  generally  known, 
was  no  fotgeiy. 

.^ipeol  from  Clrenit  Oourt  Crawford  Conn- 
tj;  J^ttha  H.  Evans,  Judge. 

Simon  Harrison  was  convicted  of  uttering 
a  forged  Instrument,  and  he  appeals.  Re- 
versed. 

Simon  Harrison  was  Indicted  for  forgery 
and  uttering  a  forged  Instrument  at  tbe  June 
term,  1903,  of  the  Crawford  circuit  court  He 

fl.  See  Criminal  Law,  vol.  1^  Ceo(.  DIs.  i  7il: 
Infwti,  VOL  17,  Cent.  DIs.  |  171 
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was  acquitted  of  tbe  foiSEcry,  and  convicted 
of  uttering  a  forg«d  Instrument.  He  filed  a 
motion  for  a  new  trial,  wUcb  was  OTermled. 
to  whlcb  tw  excepted,  and  appealed  to  this 
court  Tbe  Instruineut  be  Is  charged  wltb 
Qtterlnft  as  set  out  in  tbe  Indictment,  is  In 
the  following  words  and  figures,  to  wit: 

•*2Van  Boten,  Ark.  189./  Xo. 

"Crawford  conntr  Bank  pay  to  Jim  Balr- 
ett  or  bearer  |Q50.  S.  a.  Barret,  pn/ab  Dol- 
lars. Crawford  County  Bank  Buildbig. 

"CBmpbell.'* 

Tbe  oTld^ce  in  tiie  case  showed  that  tbe 
defendant  was  a  negro  b<^  IS  years  old. 
There  was  no  evidence  introduced,  and  no  at- 
tempt made  to  show,  that  he  knew  light 
from  wrong  In  relation  to  the  offense  of  ut- 
tering a  forged  instrument  but  the  testimony 
tended  to  show  that  he  was  not  bright,  that 
he  was  backward,  and  at  times  did  not  seem 
to  be  right  It  also  sppesrs  from  tbe  evi- 
dence that  the  boy  was  generally  known  by 
the  name  of  Campbell,  which  name  was  sign- 
ed to  the  check  <a  instrument  alleged  to  have 
been  forged  and  uttered  as  genuine. 

Chew  &  Fftzhugh,  for  appellant  Qeo.  W. 
Murphy,  Atty.  Gen.,  for  the  State. 

HU0HE8,  J.  (after  stating  the  facts).  The 
court  Is  of  the  opinion  that  the  testimony  in 
tbe  case  falls  to  show  that  the  defendant  was 
amenable  to  the  law  fw  uttering  a  forged  In- 
strument as  be  was  as  shown  by  tbe  evi- 
dence only  of  tbe  age  of  13  years,  and  there 
was  ao  evidence  that  be  had  snfficloit  intel- 
ligence to  know  right  from  wrong  in  relation 
to  Qie  offense  with  which  he  was  charged. 
*<An  infant  under  12  years  of  age  shall  not 
be  found  guilty  of  any  crime  or  misdemean- 
or." Sand,  ft  a  Dig.  |  1442.  The  law  pre- 
sumed the  boy  13  yeus  of  age,  incajtable  of 
committing  a  crime,  and  it  devolved  on  the 
state  to  show  that  be  had  mental  capacity 
and  intelligence  enough  to  know  right  from 
wrong  In  reference  to  the  offense  with  which 
he  was  charged.  In  this  the  state  failed,  and 
the  presumption  of  his  incapacity,  in  the  ab- 
sence of  such  proof,  must  prevail.  In  Dove 
V.  States  87  Ark.  261.  it  Is  said  that  "where 
the  accused  is  between  the  ages  of  12  and  14 
the  common-law  presnn^itlon  still  prevails, 
that  he  or  she  is  not  6aii  oapax,  or  capable 
of  discerning  between  good  and  evU,  until 
the  contrary  is  affirmatively  shown  by  the 
evidence."  No  witness  was  examined  as  to 
the  Intelligence  of  ai^llant  or  as  to  his 
knowledge  of  right  and  wrong,  good  and  evU. 

The  defendant  was  charged  with  uttering 
a  forged  Instrument  which  Instrument  is 
shown  to  have  been  signed  "CampbelL"  The 
proof  in  the  case  shows  that  tbe  appellant 
was  generally  known  as  "CampbelL"  It 
therefore  appears  that  tbe  instrument  was 
not  foiged,  but  was  simply  an  Instrument- 
check  or  draft— drawn  by  appellant  on  iha 
bank,  and  signed  by  him  by  a  name  by  which 
be  was  generally  known,  and  was  not  paid 


by  tbe  bank,  vrbitlh  owed  him  nothing,  and 
with  whldi  he  had  no  fundi  on  deport  Ttut 
was  not  forgery. 
Bevrased,  and  remanded  for  a  new  tdaL 


BLANKS  V.  CBAIQ  et  aL 
(Snprone  Court  of  Arkansas.    Dec  18,  1901) 

DBSDS— DESCRIPTION— INTER&ST    OF  HBIRS- 
AFTER-ACQUIRSO  TITI^ 

1.  Where  a  grantor  conveyed  all  his  interest 
In  certain  real  estate  described,  and  also  "anr 
Interest  in  any  lands  by  will  or  otherwise  in  iht 
estate"  of  8.,  and  at  the  time  the  deed  vu 
made  tbe  grantor  bad  an  undivided  one-third 
interest  lo  the  land  aa  an  heir  of  S.,  such  AeeA 
did  not  pasB  an  interest  in  the  land  which  tb» 
grantor  sobseqneutly  acquired  by  the  death  at 
another  heir. 

2.  Sand.  &  H.  Dig.  |  699.  providing  that  if 
any  person  shall  convey  real  estate,  and  at 
the  time  shall  not  have  the  legal  estate  in  the 
land,  but  shall  etterwards  acquire  the  aanie. 
audi  aftet-acqnired  estate  shall  pass  to  tbe 

f;rftntee  in  the  deed,  does  not  apply  to  or  a£«ct 
nterest  sobsequently  acqoired  by  a  grantor 
which  he  had  not  prevloiuly  attempted  to  ooa- 
v«y. 

Appeal  from  Ashley  Chancery  Court;  Mar- 
cus lu  Btawklus,  Cliancellor. 

Suit  by  W.  L.  Blanks  against  R.  E.  Craig, 
as  executor,  etc.,  and  others.  From  a  decree 
in  favor  of  defendants,  complainant  ai^eala 
Affirmed. 

Mary  A.  Sumner  died  In  1891.  At  the  time 
of  her  death  she  was  the  owner  of  certain 
lands  In  Ashley  county.  She  left  survlviDg 
her.  as  her  heirs,  Daniel  E.  White,  a  son. 
and  Sallle  E.  Terrell,  a  daughter,  and  certain 
grandchildren,  the  children  of  her  son  W.  J. 
White,  who  died  previous  to  her  death.  Sbe 
left  a  will,  which,  so  far  as  tbe  lands  la 
controversy  are  concerned,  was  aftertmrds 
found  to  be  Invalid  and  of  no  effect.  In  1SS3, 
while  the  contest  concerning  the  validity  o; 
the  win  was  still  pending,  Daniel  R.  White, 
for  a  valuable  consideration,  sold  and  con- 
veyed hy  quitclaim  deed  his  Interest  In  the 
lands  to  W.  L.  Blanks.  The  language  of  the 
granting  clause  In  the  deed  Is  aa  follows: 
"We,  Dan.  E.  White  and  Lilly  White,  his 
wife,  for  the  consideration  named,  do  hereby 
grant  sell,  and  quitclaim  unto  said  William 
L.  Blanks  and  unto  his  heirs  and  assigns  for- 
ever the  following  Inods  lying  in  Ashley  coun- 
ty Arkansas,  to  wit:  My  Interest  in  and  to 
tiie  north  half  of  the  southwest  quarts  of 
section  17,  township  19  south,  range  4  west 
[and  other  lands  described],  also  any  inter- 
est In  any  lands  by  will  or  otherwise  In  the 
estate  of  Mrs.  Mary  A.  Sumner."  After  tills 
deed  was  executed,  Sallie  E.  TnreU.  a  sister 
of  Daniel  E.  White,  died  Intestate  and  with- 
out issue,  and  Daniel  E.  White  Inherited  one 
half  of  her  estate,  and  the  children  of  W.  J. 
White  the  other  half.  The  other  facts  ate 
sufficiently  steted  in  the  opinion. 

Wells  &  Williamson.  Jno.  M.  Moore,  and  W. 
B.  Smith,  for  appellant  Pngh  ft  Wiley  and 
Bobt  EL  CralK  for  appellees. 


Digitized  by 


Google 


Ark.) 


WILLTABD  STATE. 


T65 


RIDDICK,  J.  (after  stating  the  facts).  This 
Is  a  controversy  concerning  the  title  to  land 
that  was  once  owned  by  Mary  A.  Sumner. 
Another  branch  of  the  case  has  been  before 
this  court  before,  and  a  foller  history  of  the 
case  can  be  had  by  reference  to  the  opinion  In 
that  case.  Blanks  t.  Clark,  68  Ark.  U»,  S6 
s.  w.  106a. 

Blanks,  as  shown  in  the  statement  of  facts, 
had  In  1893  purchased  the  interest  of  D.  E. 
\Vb\te  In  the  estate  of  his  mother,  Mary  A. 
Sumner,  In  18M,  after  this  deed  was  ex- 
ecuted, Sallle  E.  Terrell,  a  sister  of  White, 
and  the  owner  of  a  third  interest  in  the  es- 
tate of  their  mother,  also  died.  Half  of  hex 
one-thh-d  interest  was  inherited  by  D.  E. 
White,  and  the  other  half  by  the  children  of 
AV.  J.  White.  After  the  case  was  remanded, 
Blanks  obtained  leave  to  amend  his  cross- 
complaint,  and  he  set  up  a  claim  to  the  in- 
terest in  the  lands  formerly  owned  by  Mary 
A.  Snmner  that  Daniel  E.  White  inherited 
from  his  sister,  Sallle  E,  Tprrell.  This  was 
a  one-sixth  Interest  in  those  lands,  and 
Blanks  claimed  It  by  Tlrtne  of  the  provision 
In  the  deed  executed  by  D.  EL  White  convey- 
Inf?  to  him  all  his  "interest  In  any  lands  by 
will  or  otherwise  In  the  estate  of  Mnry  A. 
Sumner."  But  In  order  to  determine  what 
that  deed  conveyed,  we  have  only  to  ascer- 
tain what  the  Interest  of  D.  E.  White  was  in 
the  estate  of  Mary  A.  Somner  at  the  time  this 
deed  was  executed,  for  there  Is  nothing  in 
the  language  used  that  purports  to  convey 
more  than  the  title  he  then  owned.  It  Is  ad- 
mitted by  the  agreed  statement  of  facta  that 
he  only  owned  at  that  time  an  undivided 
one-third  interest,  and  this  Is  all  the  Inter- 
est that  passed  by  the  deed.  The  Interest 
that  D.  E.  White  subsequently  inherited  from 
his  sister,  Sallle  B.  Terrell,  did  not  pass  by 
the  deed,  for  at  the  time  It  was  executed 
Mrs.  Terrell  was  living,  and  D.  E.  White  had 
no  interest  in  the  land  owned  by  her.  The 
statute,  which  In  some  cases  vests  in  a  gran- 
tee an  estate  to  the  land  conveyed  which 
may  be  afterwards  acquired  by  the  grantor, 
has  no  application  here,  for  the  deed  did  not 
purport  to  convey  any  interest  which  D.  E. 
White  might  In  future  Inherit  from  his  sis- 
ter, Mrs.  Terrell.  The  statute  only  affects  In- 
terest In  land  which  the  grantor  has  convey- 
ed or  which  his  deed  purports  to  convey.  It 
does  not  affect  interests  afterward  acquired 
by  the  grantor  which  he  has  not  previously 
conveyed  or  attempted  to  convey.  Sand.  & 
H.  Dig.  S  699. 

We  are  of  the  opinion  that  the  Judgment  of 
the  rhnncery  court  was  light,  and  tt  Ifl  there- 
fore afBrraed. 


Wn^YARD  V.  STATE. 
CSuiHVtne  Court  of  Arkanras.   Jan.  16,  IBM.) 

CRIMINAL  LAW—TRIAL-RBUARKB  OF 

COUNSEL. 

1.  On  appeal  from  a  conviction  before  a  Jns- 
tice,  the  prosecutinB  attorney,  in  argument. 


stated  that  the  defendant  had  been  tried  b«!ore 
ft  justice  where  he  resided,  and  had  been  con- 
victed, "and  they  could  see  from  that  what 
the  jury  thought  of  the  case,"  aud  repeated  the 
remark  after  an  objection  to  it  bad  been  sus- 
tained. The  evidence  was  conflicting.  Eeld 
prejudicial  error. 

2.  On  appeal  from  a  conviction  before  a  jus- 
tice of  an  assault  on  defendant's  18  year  old 
dan*htpr.  the  prosecuting  attorney,  in  argu- 
ment, stated  that  the  defendant,  in  the  trial 
before  the  justice  of  the  peace,  "winked  and- 
nodded"  at  his  daughter  while  she  was  on  the 
witness  stand.  There  was  no  evidence  to  sns- 
taiu  the  assertion,  and  the  daughter  was  one  of 
defendant* a  principal  witnesses,  and  the  evi- 
dence was  conflictiiig.  Held  prejudicial  error. 

Error  to  Circuit  Court,  Sebastian  County; 
Styles  T.  Rove,  Judges 

O.  F.  Wlllyard  was  cmiTlcted  of  asaaidt 
and  liattery,  and  he  brings  error.  Reversed. 

Robert  A.  Rowe,  for  plaintiff  In  error. 
Geo.  W.  Murphy,  Atty.  Geu.,  for  the  State. 

BATTLE,  J.  G.  P.  Wlllyard  was  accused 
before  a  justice  of  the  peace  of  an  assault 
and  battery,  committed  by  unlawfully  whip- 
ping his  daughter,  Dessle  Wlllyard,  a  girl 
about  18  years  old.  He  was  convicted,  and 
appealed  to  the  circuit  court  He  was  tried 
aud  convicted  In  that  court,  and  appealed  to 
this  court 

In  the  trial  before  a  Jury,  five  witnesses 
were  Introduced  and  testified  in  behalf  of 
each  party.  The  testimony  was  conflicting. 
The  verdict  of  the  jury  depended  on  the  wit- 
nesses they  believed. 

In  his  argument  before  the  jury,  the  pros- 
ecuting attorney  stated  that  the  defendant 
had  been  tried  before  a  justice  of  the  peace 
where  he  resided,  and  had  been  convicted, 
"and  they  could  see  from  that  what  the  Jury 
thought  of  the  case." 

The  defendant  objected  to  the  statement, 
and  the  court  sustained  his  objection,  and 
the  prosecuting  attorney  thereafter  repeated 
It.  There  was  no  evidence  adduced  to  sus- 
tain It.  Id  the  course  of  the  same  argument 
he  told  the  jury  that  the  defendant.  In  the 
trial  before  the  justice  of  the  peace,  "winked 
and  nodded"  at  his  little  girl,  Dessle,  while 
she  was  on  the  witness  stand  testifying. 
There  was  no  evidence  to  sustain  this  as- 
sertion. The  defendant  objected  to  It,  and 
the  court  sustained  his  objection. 

The  remarks  of  the  prosecuting  attorney 
to  the  effect  that  the  defendant  had  tieen 
tried  for  the  same  offense  fw  which  he  was 
then  on  trial  before  a  jury  of  the  neighbor- 
hood in  which  be  resided.  In  a  court  of  a 
Justice  of  the  peace,  were  Improper  and  prej- 
udicial. His  repetition  of  them  after  the 
court  had  sustained  defendant's  objections 
was  calculated  to  impress  them  upon  the 
minds  of  the  jury,  and  cause  them  to  attach 
more  Importance  to  them  than  they  other- 
wise would,  and,  in  the  conflict  of  the  evl- 
deuce,  were  calculated  to  cause  the  jury  to 
decide  against  the  defendant;  they  believ- 
ing that  a  jury  composed  of  his  neighbors, 
knowing  blm  and  the  witnesses,  was  better 
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qoallfled  than  tbey  to  decide  what  credit 
should  be  given  to  the  teatlmony  of  each 
witness,  when  In  fact  the  witnesses  and  tes- 
timony In  the  trial  before  the  Justice  of  the 
peace  might  not  have  been  the  same  as  in 
tbs  trial  in  the  circuit  court. 

One  of  the  defendant's  principal  witnesses 
was  his  little  daughter,  Dessie.  The  pros- 
ecuting attorney  attacked  her  testimony. 
The  Impeachment  was  calculated  to  cause 
the  Jury  10  believe  that  she  was  prompted  by 
her  father  as  to  how  and  what  she  should 
testify,  and  to  impair  the  confidence  of  the 
Jury  in  her  veracity,  and,  on  account  of  the 
conflict  of  the  evidence,  was  prejudicial. 

Berene  and  remand  for  a  new  trlaL 


KIIXIAX  T.  STATE. 
(Supreme  Court  of  Arkansas.  Jan.  16,  1004.) 

ATTORNKYS  —  ADMISSION    TO   BAR  —  BETTING 
ASIDE  LICENS&-APPEAL-PRESUMPT10N. 

1.  The  circuit  court  had  power,  on  Its  own 
motion,  at  the  same  term  at  which  ft  had  grant- 
ed one  a  license  to  practice  law,  to  set  aside 
the  order. 

2.  On  appMl  from  the  setting  aside,  on  the 
court's  own  moUou,  of  an  order  granting  a 
license  to  practice  law,  it  wonid  be  presumed 
that  there  were  good  grounds  for  the  court's 
action. 

Error  from  Circuit  Court  Boone  County; 
Elbridge  Q.  Mitchell.  Judge. 

Error  by  R.  B.  Klllian  to  the  Boone  circuit 
court  to  review  an  order  setting  aside  an 
order  granting  plaintiff  In  error  a  llcenee 
to  practice  law.  Affirmed. 

J.  M.  Brlce  and  Pace  &  Pace,  for  plaintiff 
In  error.  Qeo.  W.  Murphy,  Atty.  Gen.,  for 
the  State. 

BUNN.  G.  J.  The  petitioner  filed  his  appli- 
cation for  license  to  practice  law  in  the  Boone 
circuit  court,  and  the  courts  of  the  state  In- 
ferior tliereto.  The  good  character  for  Intel- 
lectual and  moral  qualifications,  bis  age  and 
citizenship,  were  vouched  for  by  a  quollfled 
attorney  of  the  court,  and  a  committee  was 
appointed  to  examine  him  as  to  his  profes- 
sional qURltScations;  and  the  committee  re- 
ported that  they  had  performed  that  duty, 
and  recommended  that  the  applicant  be 
granted  a  license  In  accordance  with  the 
prayer  of  his  petition.  The  report  was  adopt- 
ed by  the  court  on  ijresentatioa  by  the  com- 
mittee, and  license  ordered  to  be  Issued,  and 
the  same  was  accordingly  done,  and  certifi- 
cate granted  to  the  applicant. 

A  few  days  afterwards,  and  during  the 
same  term,  on  Its  own  motion,  the  court  set 
aside  its  former  order  granting  the  license, 
and  made  an  order  revoking  the  same.  The 
last  order  was  made  In  the  absence  of  the 
petitioner,  and  without  notice  to  him;  and 
iie  thereupon  sued  out  a  writ  of  errw  to  the 
Boone  <^euit  court.  In  this  court,  and  the 
matter  thus  comes  up  for  ovr  consideration 
*»n  the  record  presoited. 


The  circuit  court  had  control  of  Its  pro^ 
ceedlngs  during  the  term,  and  the  power  to 
recall  any  order  or  Judgment  It  may  iarr 
previously  made  In  the  term,  with  or  wlthom 
assigning  reasons  therefor,  and  the  presump 
tion  Is  that  It  bad  good  grounds  for  its  actior 
In  the  premises.  The  record  does  not  ahoir 
us  whether  or  not  the  case  against  the  appel- 
lant was  such  as  entitled  Mm  to  notice  oT 
the  order  denying  him  lIcenasL 

Affirmed. 


FLEMING  T.  STATBL 

(Supreme 'Court  of  Arkansas.    Jan.  16L  19M.* 

OaUUNAL  tAW—SURFltXSB  OF  DEFEHDAITT- 
FAILURB  TO  HOVE  FOR  FOSTPOKX- 
HBNT— AFPSA.I<— WAIVBR. 

1.  A  defendant  Burprised  by  the  testfinoBj 
of  a  state's  witness,  but  failing  to  moTe  fcr  a 

postponement,  cannot  complain  of  the  sarpn** 
on  appeal. 

Appeal  from  Circuit  Court.  lOUa:  Cmintf . 
Joel  D.  Conway.  Judge. 

Will  Fleming  was  convicted  at  an  aannlt 
with  Intent  to  kill,  and  appeals.  Affinned. 

J.  O.  H.  Bush,  for  appellant.  Oeou  VT. 
Murphy,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  Will  Fleming  was  Indicted 
for  an  assault  with  Intent  to  kill.  He  wsf 
tried  before  a  Jury,  and  convicted,  and  a;" 
pealed  to  this  court 

There  was  evidence  to  sustain  the  verditr 
of  the  Jury.  It  Is  nnsntisfactory  as  it  ap- 
pears to  us.  But  the  Judjre  of  the  trial  conn 
and  the  Jury,  who  heard  It  had  better  op- 
portunities than  we  have  to  know  the  weisbt 
to  which  it  was  entitled,  and  they  evident!.r 
considered  It  sufficient.  We  will  not  then^ 
fore,  disturb  the  verdict  on  account  of  it 

Appellant  says,  that  he  was  surprised  by 
the  testimony  of  a  witness  who  testified  is 
behalf  of  the  state.  But  he  made  no  "■ap- 
plication for  a  postponement  of  the  trial  in 
order  that  he  might  repair  the  damage  done 
him  by  the  uuexi)ected  testimony."  He  toot 
his  "chance  of  a  verdict  In  his  favor  in  spite 
of  the  surprise,  without  an  effort  to  repair 
the  Injury  while  yet  he  may,"  and  "tnu*: 
abide  his  election  to  stand  the  hazard  of  thp 
verdict."  Nlckons  v.  Stote,  55  Ark.  5«7.  l"* 
S.  W.  104!^;  Overton  t.  StatB^  57  Ark.  &.K 
20  S.  W.  590. 

Affirmed 


8T.  LOUIS,  I.  M.  ft  8.  RT.  CO.  T. 

STEPHENS. 

(Supreme  Coort  of  Arkansas.    Jan.  9.  V.^'^i.- 

LIMITATIONS— DAMAGES  TO  CROPS— RAIL- 
ROADS—IN  SUFFICIENT  DRAINS- 

1.  Where  a  crop  was  damaged  1^  flooding, 
owing  to  the  obstruction  of  creeka  and  dmiBs 
by  a  railroad  embankment  openings  barloi:  h>-a 
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lt*ft  tn  the  embankment,  wbioh  afterwardR  prov- 
ed insuffident,  limitations  against  an  action  for 
damages  ran  from  time  of  the  injury,  and  not 
from  the  constrnctlon  of  the  embankment. 

Appeal  £rom  Circuit  Court  Craighead  Coun- 
ty; Felix  G.  Taylor,  Judge. 

Action  by  Letitla  Stephens  against  the  St 
LoulB,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals^  Attlrmed. 

Letltia  Stephens  la  tbe  owner  of  80  acrea 
of  land  In  Craighead  county,  upon  which  Is 
her  dwdUng  house  and  farm.  The  land  Ilea 
east  at  the  railroad  track  of  flie  St  Loida, 
Iron  Mountain  &  Southern  Railway  Com- 
pany, the  nearest  point  of  the  land  being  on^ 
eighth  of  a  mile  distant  from  tbe  railroad. 
A  creek  running  in  a  southeasteiiy  direc- 
tion by  her  land  Is  crossed  by  the  railroad  a 
short  distance  west  of  her  land.  This  creek, 
during  recent  yeaiv,  has  overflowed  her  farm, 
and  bu  caiued  considerable  Injury  to  the 
crops  growing  thereon.  Mrs.  Stephens 
claims  that  this  ia  due  to  the  n^lgence  of 
the  railroad  company  In  not  constructing 
its  roadbed  with  suffidmt  openings  where 
It  crosses  certain  other  drains  and  sloughs 
not  far  from  the  creek*  whereby  it  forces 
Into  this  creek  water  that  would  otherwise 
lie  carried  off  by  those  other  drains  and 
sloughs,  and  for  the  further  reason  that  the 
company  negligently  changed  the  course  of 
the  creek  In  such  a  way  as  to  make  an  abrupt 
curve  In  the  channel  thereof  Just  below  where 
the  r^Iroad  crosses  it  thus  causing  the  wa- 
ter of  the  creek  In  times  of  high  water  to 
overflow  Its  banks,  and  to  Injure  the  crops 
{Trowing  on  the  farm  of  plaintiff.  She 
brought  this  action  to  recover  for  the  Injury 
to  such  crops  In  the  years  of  ISiiS  and  1899. 
On  the  trlsl  she  recovered  a  jud};ment  for 
S36U^.  from  which  Judgment  the  company 
appealed. 

Dodge  ft  Johnson,  tor  appellant  Lamb  A 
Ifautn^,  for  appellee^ 

i:lI)I/ICK.  J.  (after  stating  the  facts).  It 
Is  conceded  that  tbe  evidence  In  this  rase  Is 
Rufltdent  to  sustain  the  Judgment;  but  the  de- 
fendant conteuds  that  tbe  action  Is  barred  by 
tbe  statute  of  limitatlonB,  and  this  is  so  if  the 
statute  commenced  to  ran  at  the  time  the  road 
wan  constmcted.  Now,  the  evidence  shows 
that  the  creeks  and  drains  which  plaintiff 
rinlms  ^ere  obstructed  by  the  constrnctlon  of 
the  rnllroad  were  not  eonipletely  closed  there- 
by. Oi»i»nIngs  were  left  which  afterwards 
proved  to  be  insufficient  but  this  was  not 
known  at  the  time  the  road  was  constructed. 
Whether  or  not  they  would  prove  to  be  so 
was  uncertain,  so  that  It  could  not  be  known 
Ht  that  time  that  the  construction  of  the  road 
In  that  way  was  necessarily  Injurious  to  the 
land  of  plaintiff.  In  this  respect  tbe  case  Is 
different  from  the  cases  of  Railway  v.  An- 
derson, 02  Ark.  SflO,  35  8.  W.  791.  and  Rail- 
way T.  Morris.  85  Ark.  022.  and  the  atetute 


of  limitations  on  plaintiff's  right  of  action 
for  Injury  to  the  crop  growing  on  her  land 
did  not  commence  to  run  until  the  injury 
happened.  Railway  v.  Biggs,  62  Ark.  240. 
12  8.  W.  331,  6  L.  R.  A.  804,  20  Am.  St. 
Rep.  174:  Railway  t.  yarbrongh,  66  Ark.  612. 
20  &  W.  515. 

Tbe  amendment  to  the  complaint  which 
the  court  permitted  the  plaintiff  to  make,  and 
of  which  the  defendant  complatDs,  made  no 
material  change  In  the  cause  of  action,  and 
was  a  matter  within  the  discretion  of  tbe 
court. 

Judgment  afflnned. 


DBUTSCH  V.  DUNHAM  ft  NELSON. 

(Supreme  Court  of  Arkansas.    Jan.  16.  1901.> 

SALES  —  EXECUTORY  CONTRACTS  —  TRANSFER 
OP  TITLB-CONDITIONS  PRECEDENT— BB- 
PLEVIN— WHO  CAN  MAINTAIN. 

1.  A  contract  (or  the  sale  of  uncut  timber, 
to  be  sawed  by  the  eellers  according  to  the  pur- 
chaser's orders,  piled  at  a  certain  siding  in  a 
good  and  workmaDlIke  maDuer,  to  be  Inspected 
green,  and  paid  for  once  a  mOQth— -the  txlces 
being  agreed  upon  and  fired  according  to  the 

!  grade  of  lumber— was  merely  execntory,  and 
title  under  It  did  Dot  pass  until  the  inspection 
was  mnde. 

2.  Where  there  was  no  delivery  of  lomher  un- 
der an  executory  contract  for  its  sale,  and  the 
sellers  refuiied  to  abide  by  the  buyer's  inspec- 
tion, the  making  of  which  wan  a  condition  prece- 
dent to  the  transfer  of  title,  the  buyer  conld  not 
maintain  replevin  for  the  lumber,  but  his  rem- 
edy, if  any.  was  for  damages  for  the  breach 
of  tbe  contract. 

Appeal  from  Glrenlt  Gour^  Lee  County; 
Hance  N.  Hnttcm,  Judge. 

Action  by  Albert  Deutach  against  Dunham 
ft  Nelson.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

McCulloch  &  McCulloch,  for  appellant,  H. 
F.  Roleson  and  N.  W.  Norton,  for  appellees. 

BATTLE,  J.  Albert  Deutseh  commenced 
an  action  of  replevin  against  Dunham  ft  Nel- 
son to  recover  the  possession  of  certain  oak 
and  gum  lumber  described  in  ITls  complaint. 
The  defendants  denied  that  he  was  the  own- 
er or  entitled  to  the  possession  of  the  lumber. 
The  issues  were  tried  by  a  Jury,  and  a  ver- 
dict was  rendered  for  the  defendants,  and 
the  plaintiff  appealed. 

The  oiik  lumber  was  claimed  by  appellant 
under  a  written  contract  between  bim  and 
appellees  dated  March  27,  1809,  which  is  as 
follows:  ' 

"This  is  to  witness  a  contract  this  day  en- 
tered into  by  and  between  Albert  Deutsch, 
party  of  the  first  part,  and  J.  P.  Dunham 
and  D.  L.  Nelson,  parties  of  the  second  part, 
in  consideration  of  six  hundred  dollars  In 
cash  paid  to  them  by  said  A.  Deutsch,  the 
receipt  of  which  Is  evidenced  by  a  note  for 
like  amount,  secured  by  a  mortsage  on  the 
mill  bought  by  said  Dunham  ft  Nelson  and 
known  as  tbe  Nash  Mill,  and  other  consid- 
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eratlons  hereinafter  named,  do  sell  to  said 
A.  Dentsch  all  the  output  and  cut  of  red 
oak,  wh!te  oak  and  arti  lumber  sawed  by 
their  said  mill  on  tlie  Choctaw  &  Memphis 
Railroad  in  St,  Francis  county.  Arkansas, 
and  In  case  of  change  of  ownership  of  the 
mill,  this  contract  shall  remain  binding  on 
the  purchaser.  The  snld  lumber  to  be  sawed 
by  said  Dunham  ft  Neliion  according  to  the 
orders  of  said  A.  Deutsch,  to  be  piled  at  the 
Riding  of  the  Choctaw  &  Memphig  railroad 
In  a  good  and  workmanlike  manner  and  prop- 
erly crossed,  using  proper  foundations  and 
dry  piling  strips,  giving  plenty  of  rentilatlon 
and  loaded  on  cars  according  to  the  wishes 
of  said  A.  Deutsch  whenever  desired  by  blm. 
Following  are  the  prices  agreed  on  between 
the  parties  of  the  first  and  second  parts,  to 
wit:  [Here  follows  Hat  of  prices  for  different 
kind  and  grades  of  lumber.]  The  plain  white 
oak  and  ash  to  be  sawed  as  much  as  pos- 
sible Inches  and  over  thick  as  possible 
without  disadvantage  and  It  shall  be  optional 
with  i«rty  of  the  second  part  whether  the 
culls  shall  be  Included  or  not,  the  lumber 
to  be  Inspected  green  and  paid  for  once  a 
month  less  the  usual  two  per  cent,  for  cash." 

The  prices  agreed  upon  In  the  written  con- 
tract were  to  be  paid  for  16  different  kinds 
and  gmdes  of  lumber.  The  |000  was  loaned 
by  appellant  to  appellees  to  purchase  the  mill 
mentioned  In  the  contract,  and  has  been  re* 
turned  to  him. 

Evidence  tending  to  prove,  substantially, 
the  following  facts,  was  adduced:  Two  men 
were  sent  hy  appellant,  at  different  times,  to 
appellees'  mill  to  examine  lumber  sawed  by 
them.  Geoi^e  Lorraine  was  first  sent  to  ex- 
amine gum  lumber.  The  lumber  was  not 
piled.  He  estimated  the  amount  and  refus- 
ed to  Include  in  his  estimate  certain  culls. 
Appellees  ohjected,  and  refused  to  accept  his 
Inspection,  and  declined  to  deliver  the  hiralier 
to  appellant  Albert  Liorralne  was  the  other 
man.  The  lumber  examined  by  hira  was  not 
in  piles,  but  In  storks.  lie  estimated  the 
quality  of  lumber  sawed.  He  says  that  there 
was  no  way  to  determine  from  bis  estimate 
the  value  of  the  lumber.  Appellees  objected 
to  his  examination  of  the  lumber,  and  refused 
to  accept  It  and  to  deliver  the  lumber  to  ap- 
pellant, but  sold  It  to  other  persons.  The 
parties  failed  to  agree  upon  Inspection,  and 
no  satisfactory  Inspection  was  made.  Appel- 
lant offered  to  send  other  Inspectors,  but  all 
his  offers  were  declined. 

Appellant  agreed  tlrnt  appellees  might  sell 
the  gum  lumber  to  other  persons,  and  they 

did  80. 

Appellant's  contention  Is  stated  In  bis  brief 
as  follows:  "That  as  soon  as  the  lumber  was 
pawed  and  delivered  at  the  place  of  delivery 
stipulated  In  the  contract,  and  appellant  bad 
aflered  to  Inspect  and  pay  for  same,  tlie  sale 


was  complete,  and  the  contract  was  no  tongpr 
executory,  but  executed,  and  that  the  title 
had  passed  to  i^pellant,  wo  that  be  conld  sue 
for  iwssesslon."  Is  this  coDtentloa  correct  In 
this  case? 

The  MHitract  upon  which  appellant  basn 
hie  claim  to  the  lumber  In  controversy  wu 
executory.  At  the  time  It  was  entwed  Into, 
the  lumber  was  not  In  existence.  It  was 
thereafter  to  be  sawed  by  appellees  accord- 
ing to  the  orders  of  appellant,  and  to  be  weD 
piled  at  the  siding  of  the  Choctaw  &  Mem- 
phlB  Railroad  In  a  good  and  workmanrike 
manner.  The  prices  to  be  paid  were  agreed 
upon  and  fixed  according  to  grade  of  lumber. 
It  was  "to  be  Inspected  green  and  paid  for 
once  a  month,  less  the  usnal  two  cent 
for  cash." 

The  contract  being  executory,  it  Is  clear 
that  apiffiltaut  could  not  be  compiled  to  ac- 
cept the  lumber  until  he  had  an  opportnnlty 
to  Inspect  It  In  order  to  aacertaln  whether  it 
was  such  as  appellees  stipulated  to  saw.  2 
Mecbem  on  Sales,  H  1210,  1211,  13T5,  and 
cases  cited.  It  is  equally  clear  tbat  the  in- 
spection was  necessary  in  this  case  to  ascer- 
tain the  grades  of  the  lumber,  in  order  to  de- 
termine the  amount  to  be  paid  according  to 
the  stipulated  prices.  Both  parties  were  in- 
terested in,  and  protected  by,  the  stipulation 
that  an  lnspecti<»i  should  be  made.  Hence  ft 
was  required,  and,  on  account  of  the  pur- 
poses for  which  It  was  evidently  to  lie  nuide. 
became  a  condition  to  be  performed  before 
the  title  to  the  lumber  vested  In  appellant 
and  a  complete  sale  to  him  was  made.  For 
It  Is  not  reasonable  to  suppose  tbat  the  ap- 
pellant Intended  to  bind  hlmsrif  to  receire 
and  pay  for  all  the  lumber  that  appellees 
might  manufacture.  It  was  stipulated  in  the 
contract  that  the  lumber  he  agreed  to  pur- 
chase should  be  sawed  according  to  his  or- 
ders. And  It  is  not  reasonable  to  presnice 
that  appellees  Intended  to  deliver  the  ImnlHT 
before  It  was  graded  according  to  the  price* 
agreed  upon,  and  the  amount  to  tie  paid 
therefor  should  l>e  ascertained  and  fixed,  and 
thereby  subject  themselves  to  tiie  risk  of 
loss,  disagreements,  and  litigation  tliat  might 
follow. 

There  was  no  delivery  of  the  lamb«-  to 
appellant,  actual  m  oonstmctlve.  The  trans- 
fer of  the  title  to  the  property  depended  up- 
on the  intention  of  the  parties.  Tbere  was 
evidence  adduced  tending  to  prove  tbat  the 
title  to  the  luml>er  should  vest  in  aiH>eIlant 
and  tbat  It  was  not  appn^rtsted  to  tbe  con- 
tract. Appellees  refused  to  abide  or  accept 
the  Inspection  of  appellant's  employte.  Un- 
der all  these  drcumstances,  appellant  was 
not  entitled  to  maintain  his  action  of  replevin. 
His  remedy,  if  any,  was  an  action  on  tbe 
breach  of  contract  (or  damages. 

Affirmed. 
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(Sopreme  Coait  of  Arkansas.   Dec.  19,  1906.) 

HORTQAOES— PORBCLOSURB  —  DECREE  —  TIUB 
OF  OBJBGTIONa-INXaavaNTlON— APPEAL. 

1.  The  decree  of  a  dianeellor  wQl  not  be  re- 
versed for  insuffldencr  of  tlw  eTidenoe  twlese 
there  ia  a  clew  prqwnderanee  of  the  erldeoce 
agaiost  it. 

2.  An  offw  br  mortgason  to  contest  a  de- 
cree oi  fonelomre  by  a  sopplemoital  answer 
and  cross-complaint  after  nothtuK  remaiDed  07 
WB7  of  completing  execution  of  l£e  decree  save 
to  hare  the  sale  confirmed,  waa  too  late. 

S.  After  noting  remained  to  complete  the  ex- 
ecution of  a  decree  foreclosiog  a  mortgage  ex- 
cept to  confirm  the  sale,  the  attomerB  for  the 
mortgagor,  who  were  not  parties  to  the  pn>> 
ceediugs,  filed  a  complaint  amounting  to  a  re- 
qnest  to  be  allowed  to  intervene,  etating  that 
tney  had  bought  one-half  of  the  lands  prior  to 
the  institution  cnC  the  proceedings,  and  tlint  the 
mortgagor  had  sold  faiB  Interest  to  a  stranger, 
and  asking  that  the  stranger  be  made  a  party, 
and  the  notes  aod  mortgage  canceled.  Htla 
that,  as  they  were  not  parties,  and  would  not  be 
concluded  by  the  decree,  and  as  the  facta  ex- 
isted and  were  known  to  them  before  the  suit, 
a  demnrrw  was  properly  suatained. 

Appeal  from  Prairie  Cbanoery  Coort:  Jno. 
M.  Elliott.  Obancellor. 

Bill  by  John  McWUUama  and  others 
agninat  Anton  Solek  and  othen.  From  a  de- 
cree for  plaintiffs,  defeudanta  appeal  Af- 
firmed. 

This  Is  an  appeal  from  a  decree  In  the 
PraMe  chancery  court  foreclosing  a  mort- 
gage given  by  Anton  Sulek  end  bis  wife, 
Anna  Snlek,  to  Geo.  C.  Lewie,  on  the  16th 
of  Jannaiy,  1889,  upon  lands  therein  describ- 
ed, to  wit,  the  west  half  of  section  29,  and 
the  east  half  of  section  30,  all  in  township 
1  sontii,  range  5  west,  In  Prairie  county, 
Arkansas,  whicb  mortgage  was  made  to  se- 
cure to  send  Lewis  the  payment  of  six  notes 
for  1800  eacb,  and  Interest  thereon.  In  the 
aggregate  94300;  and  which  said  mortgage 
and  notes  had  been  tranafMred  and  assigned 
1^  ttw  said  Geo.  G.  Lewis  on  the  19tb  of 
January,  1899,  to  tbe  appellee  Jno.  UcWlI- 
llams  for  the  purpose  of  securing  the  pay- 
ment of  tbe  sum  of  93.000,  which  said  Lewis 
owed  to  the  said  McWllUams.  The  said 
notes  and  mortgage  were  delivered  by  the 
said  Lewis  to  tbe  said  appellee  McWUUams. 
After  stating  tbeee  facts  snbatantially  In  his 
complaint  and  that  said  debt  of  $8,000  and 
Interest  remained  unpaid,  tbe  appellee  Mc- 
WllUams prayed  for  a  decree  of  foreclosure 
agalnat  Anton  Sulek  and  wife,  Anna,  and 
for  Judgment  against  Geo.  C.  Lewis  for  93.- 
000  and  intereat,  and  for  the  sale  of  the  lands 
If  Judgmmit  should  not  be  paid  in  a  certain 
time.  Geo.  O.  Lewis  waa  made  a  plaintiff. 
Tbe  defendants  Anton  and  Anna  Sulek  an- 
swered separately,  admitting  the  execution  of 
tbe  notes  for  94,800  as  alleged,  and  the  mort- 
gage  to  aecnre  their  payment,  but  alleged 
tbat  tbe  notes  were  given  to  Lewis  to  secure 
the  paymoBt  ct  a  usurious  claim.  He  states 
In  bis  answer:  That  In  tbe  year  1886  they 
owed  the  Farmers'  Savings  Building  Jfc  Loan 
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Association  the  sum  of  9  *  and  that  said 

association  bad  obtained  a  decree  against 
their  land,  and  bad  advotlsed  the  land  for 
sale  to  satisfy  tbe  same.  That  at  the  same 
time  there  was  another  mortgage  against  tbe 
land  for  the  sum  of  91,060  to  Bf.  7.  heatz. 
That,  desiring  to  pay  (A  theae  claims,  and 
having  no  money  to  pay  tbe  same,  they  ap- 
plied to  Geo.  C.  Lewis  for  a  loan  of  money 
to  pay  said  Judgment  and  mortgage,  and 
tbat  Lewis  agreed  to  let  them  have  the  mon- 
ey, provided  they  would  execute  a  mortgage 
on  the  same  property  to  secure  him.  Tbat 
tbey  signed  and  executed  tbe  mortgage  to  se- 
cure him.  That,  instead  of  drawing  up  tbe 
notes  and  mortgage  for  the  sum  of  9^212.60, 
the  sum  of  said  decree  and  mortgage,  they 
were  made  out  for  the  sum  of  94,800,  so  tbat 
Lewis  might  receive  more  than  10  per  cent, 
on  tbe  money  so  advanced  to  or  for  the  said 
defendants  as  aforesaid*  and  that  said  sum 
of  94.800  was  to  draw  interest  at  the  rate 
of  10  per  cent  per  annum.  George  C.  Iiewls 
answered,  and  admitted  each  allegation  of 
the  complaint  as  true,  and  prayed  to  be 
made  a  party  plaintiff  against  defendants  Su- 
iek  and  vrlfe;  adopts  the  complaint  of  Mc- 
WUUams and  makes  it  part  of  bis  complaint 
against  Sulek  and  vrlfe;  and  states  that  tbe 
oonsldenttlon  for  which  said  notes  and  mort- 
gage were  given  was  tbe  amount  of  tbe 
Lentz  mortgage  for  91*012.52,  which  be  bad 
bought  and  paid  for,  and  which  had  been  as- 
s^ed  to  bim,  and  tbe  sum  of  9S.l^'O0.  the 
amount  of  a  decree  against  the  Sulek  lands, 
which  be  controlled,  and  under  which  the 
lands  had  been  sold,  and  purchased  by  tbe 
Farmers*  Saving  A  BuUdlng  Assoclatton. 
wblcb  sale  bad  not  been  cooflrmed;  tbat  at 
the  instance  of  Sulek  be  bought  tbe  Lentz 
mortgage  Cop  91*060,  through  Sulek,  which 
amounted  on  tbe  Stb  of  S^itember,  1898,  to 
91304.19,  and  tbat  there  was  due  on  ttie  asso- 
datUm's  debt  9^^*77,  and  due  bim  92S  fee 
for  procuring  dlviwce  for  Bulek's  daughter— 
aU  of  which  amounted  to  96318.96;  that  he 
bought  the  Lento  mortgage  at  a  dlscotmt,  pay- 
ing'tbuefor  91*060,  and  as  a  matter  of  fftvor, 
merely,  to  Sul^  allowed  Sulek  one-half  the 
dlsconirt,  or  9407.09,  when  tbey  settled  on 
tbe  amount  for  whicb  Sulek  gave  tbe  mort- 
gage to  him.  Snlek,  In  answer  to  Lewis, 
says  tbat  Lewis  was  to  lend  btm  the  money 
to  buy  tbe  mortage  of  Loitz,  and  that  be 
bought  tor  himself  at  91.060,  and  that  Lewis 
diarged  him  tbe  9407.00  In  addition  to  10 
per  crat.  intovst  on  tbe  amount  In  tbe  mort- 
gage. The  evidence  In  tbe  case  was  con- 
flicting as  to  whether  tbe  money  advanced 
by  tbe  plaintiff  Lewis  was  a  loan  to  Sulek.  or 
whether  Lewis  bought  tbe  Lento  mortgage, 
tbiongb  Sul^  on  bis  own  account  There 
was  Knne  eriOence  leading  to  siqiport  tbe 
eontaatUu  of  each  as  to  tliis,  which  was  an 
Important  and  material  question  In  tbe  case. 
The  dianeellor  decided  In  favor  of  the  plato- 
tlffs;  and  we  cannot  say  tbat  tbe  reasonably 
clear  prepimderance  of  the  testimony  is 
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against  that  finding.  We  think  It  well  sup- 
ported by  the  evidence.  He  found  for  plain- 
tlffa,  and  ordered  a  sale  of  the  lands  In  con- 
troTersy.  and  they  were  sold  accordingly, 
and  pnrchased  by  the  plaintiff  McWllllams. 
After  the  sale^  and  before  Its  confirmation, 
the  defendants  Suiek  and  wife,  by  leave  of 
the  court  filed  In  court  a  writing,  which 
they  called  supplemental  answer  and  cross- 
complaint,  which  seems  rather  a  proposition 
to  further  continne  the  controTeray  already 
determined.  At  the  same  time  McGUntock 
and  Lankford,  who,  as  attorneys,  had  con- 
ducted the  defense  In  the  cause  for  Sultk. 
and  wife,  also  asked  leave  and  were  allowed 
to  file  a  -writing  alleging  that  they  had  bought 
one-half  of  the  lands  in  controversy  some 
time  prior  to  the  Institution  of  this  suit,  and 
that  one  Reineh  had  deceived  Sulek,  and  had 
bought  his  Interest  in  the  lands,  and  re- 
ceived a  deed  from  him  and  wife  for  the 
same,  and  asking  that  Reinch  be  made  a  paiv 
ty  and  required  to  answer,  and  that  the  deed 
to  him  be  set  aside,  and  that  the  decree  in 
the  case  be  set  aside  and  the  notes  and  mort- 
gage to  Lewis  be  canceled  and  held  for 
naught  This  they  call  a  supplemental  com- 
plaint; but  it  seems  to  be  a  request  to  be 
allowed  to  Intervene  in  the  case  after  It  was 
decided.  A  demurrer  was  sustained  to  this 
olfer  of  Sulek  and  wife,  and  also  to  that  of 
McCllntock  and  Lankford,  and  on  motion 
their  papers  were  stricken  from  the  files  of 
the  court,  to  which  they  excepted.  Sulek 
and  wife  bavlng  excepted,  also,  to  the  main 
decree  in  the  case,  it  la  tnonght  up  here  for 
review. 

McGUntDck  ft  Lankford  and  Bradabaw  ft 
Hdm.  for  ivpellanti.  J.  W.  ft  M.  House, 
for  an>^n>* 

HUGHES,  J.  We  are  of  the  opinion  tliat 
the  evidence  in  the  case  sufficiently  supports 
the  decree  of  the  chancellor,  and  that  there 
Is  not  a  reasonably  clear  preponderance  of  the 
evidence  against  the  decree,  vrithout  which 
this  court  will  not  reverse  It  The  offer  of 
Sulek  and  wife  to  contest  the  decree  after 
its  rendition  was  too  late.  The  decree  bad 
been  partly  executed,  and  It  only  remained 
to  have  the  sale  made  in  accordance  with  it 
confirmed.  The  offer  of  McCllntock  and 
Lankford  to  be  allowed  to  Intervene  was 
made  after  the  decree  bad  been  executed,  and 
the  facts  they  relied  on  were  In  existence  and 
known  to  them  before  the  suit  was  brought 
Tbey  were  not  iwrUes  to  the  suit,  and,  if 
tbey  have  rights  In  the  subject-matter  of  It 
they  are  not  concluded  by  the  decree.  Sulek 
and  wife  bad  sold  all  the  Interest  they  had. 
If  any,  in  the  lands  involved,  to  Selnch,  and 
had  no  longer  any  interest  In  the  case.  The 
demurrer  in  this  behalf  was  properly  sns- 
tained;  also  the  motion  to  strike. 

Finding  no  reversible  errors  In  the  case, 
the  decrea  tit  the  chancellor  Is  in  all  things 
'firmed. 


KIBKLAND  et  aL  v.  STATB. 

(Supreme.  Court  of  Arkansas.   Jan.  30. 19M.) 

INTOXICATINQ  UQUORr-ILLBOAL  SALES— SCM- 
UARY  CONDEMNATION— NATURB  OF 
PROCBBDINaS—TRlAL  BT  JURY. 

1.  Act  Feb.  13,  1899  (Acts  1880,  p.  11),  en- 
titled act  to  soppress  the  iUegal  sale  of 
liquor  and  to  destroy  the  same  when  flnmd  In 
prohibited  diBtrlcta.**  and  which  makes  it  ttxt 
duty  of  the  chancdlor.  circuit  judge,  jnatices  of 
the  peace,  mayors,  and  police  jodgea,  on  lufor- 
matiou,  personal  knowledge,  or  reasonable 
grounds  of  belief  that  liquor  la  kept  in  a  [oo- 
biUted  district,  to  be  sold  contrary  to  law.  to  is- 
sue a  warrant  to  a  peace  officer,  directing  him 
to  search  for  the  liquors,  and  to  publicly  destroy 
the  same,  "provided  that  any  person  on  whose 
premises  such  liquor  may  be  found  shall  be  en- 
titled to  Ills  day  in  court  before  said  ivoperty 
sliall  be  destroyed,"  practically  makes  uie  keep- 
ing of  liquors  in  a  protiibited  district  a  public 
nmBance,  to  be  abated  by  summary  process, 
and  does  not  require  a  jury  trial  in  fnodeioDs- 
tlon  proceeding  under  tiie  act. 

2.  The  constitutional  provision  that  the  rislit 
of  trial  by  jury  Bball  remain  inviolate  does  cot 
prevent  the  Legislature  from  dispensing  with 
trial  by  jury,  in  a  statute  itroviding  for  snm- 
mary  proceedingB  to  abate  a  public  nuisance, 
such  as  AcU  Feb.  13.  1899  (Acts  1809.  p.  Hi. 
providing  for  the  condemnation  and  deslruvtioa 
of  liquor  illegally  kept  for  sale. 

8.  sioT  does  the  constitutional  provi^ou  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  liave  that 
effect 

4.  Acts  Feb.  13.  1899  (Acts  1809,  p.  11).  pro- 
viding for  the  condemnation  and  summary  de- 
struction of  liquor  illegally  kept  for  sale,  pre- 
acril>e8  a  civil  proceeding,  so  that  a  mere  pre- 
ponderance of  evidence  is  sufficient  to  sustain  k. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Frederick  D.  Fulkerson,  Judge. 

Proceedings  by  the  stete  against  C.  C 
Klrkland  and  aoother  for  the  condemnation 
of  Uqnor  Illegally  for  sale.  There  was 
lodgment  of  condemnation,  and  defendants 
appeal.  Affirmed. 

J.  W.  ft  J.  M.  Stayton,  Stuchey  ft  Stnchey. 
Gustave-  Jones,  and  Jos.  W.  Phillips,  for  ap- 
pellants. Geo.  W.  Murphy,  Atty.  Gen.,  W. 
y.  Tbcmpklns,  G.  A.  Huthous^  and  8.  D. 
Oampbell,  Pros.  Atty..  fOr  appellee. 

BATTLE,  J.  A  proceeding  was  Instituted 
under  an  act  entitled  "An  act  to  suppress  tl^ 
Illegal  sale  of  liquor  and  to  destroy  the  same 
when  found  in  prohibited  districts,"  approved 
February  18.  1899  (Acts  1809,  p.  11).  section 
1  of  which,  so  far  aa  it  la  necessary  to  set 
it  out  in  this  opinion,  is  as  follows:  "It  is 
hereby  made  and  declared  to  be  the  Autj  of 
the  cbancellorst  circuit  Judges,  justices  of  the 
peace,  mayora  and  police  judges,  on  informa- 
tion given  or  on  their  own  knowledge,  or 
when  they  have  reasonable  grounds  to  be- 
lieve that  alcohol,  spirituous,  ardent  vlnoDs, 
malt  or  fermented  liquors,  or  any  oHnpound 
or  preparation  thereof  commonly  called  ton- 
ics, bitters  or  medicated  Uqnors  of  any  kind, 
are  kept  in  any  prohibited  district  to  be  sold 
contrary  to  law,  or  liave  been  shiived  into 
any  prohibited  district  to  be  sold  contrary 
to  law,  that  tb«7  issae  a  wamn^  directed 
to  some  peace  officer,  dlrectliig  ta  mcb  wai^ 
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TADt  a  tearcb  for  mcb  Intoxicating  Uqnors, 
spedfjing  In  such  warrant  tbe  place  to  be 
eeardied,  and  directing  mdi  of&ces  on  flnd- 
Ing  any  mcb  Uqnora  In  any  pn^blted  dis- 
trict to  publicly  deBtroy  the  same,  together 
with  the  TesselBb  bottles,  barrels,  Jogs  or  kegs 
ccmtalnlng  audi  Uqnors:  •  •  *  provided, 
that  any  persfma  on  whose  premises  ca  In 
whose  custody  any  snch  liquor  may  be  found 
under  warrant  of  this  act,  shall  be  entitled 
to  his  day  In  court  before  said  property  shall 
tM  destroyed." 

The  proceeding  was  commenced  as  follows: 
"On  the  22d  of  March,  1801,  J.  B.  WUmans 
made  an  affidavit  before  tiie  clerk  of  the 
Jackson  drcnit  court  tiiat  certain  liquors 
were  then  kept  In  a  building— No.  500  East 
First  street— In  the  dty  of  Newport,  to  be 
sold  contrary  to  law.  and  the  building  was 
tben  used  and  controlled  by  O.  O.  Elrkland 
and  01  Klrkland,  and  was  In  a  prohibited 
cllstrlct,  and  asked  that  the  liquors  be  seised 
and  destroyed  accwding  to  law. 

On  tbe  23d  of  March.  1901,  the  prosecuting 
attorney  filed  an  Information  based  upon  this 
affidavit,  and  prayed  for  a  warrant  command* 
iDg  tbe  selxore  of  the  liquors,  and  for  their 
condemnation. 

A  warrant  for  the  seizure  of  the  liquors, 
and  a  summons  commanding  the  Klrklands 
to  appear  and  show  cause  why  the  same 
should  not  be  publicly  destroyed,  were  Issoed. 
The  warrant  was  executed. 

On  the  12th  of  July,  1901.  at  the  term  of 
the  Jackson  circuit  court  next  ensuing,  O.  O. 
and  01  KliUand  filed  their  answer,  denying 
that  the  liquor  was  kept  In  the  district  to  be 
Illegally  sold,  and  alleging  that  It  was  the 
property  of  the  Klrkland  Liquor  Company,  a 
firm  composed  of  C.  O.  Eliftland,  M.  E.  Klrk- 
land, and  H.  O.  Snyder,  and  that  D.  O.  Klrk- 
land was  their  manager. 

"On  the  same  day  the  Elrkland  Liquor 
Company  ffied  a  claim  tot  tbe  liquor.  In 
which  they  denied  that  it  was  kept  In  the 
prohibited  district  for  Illegal  purposes,  and 
alleged  that  they  had  been  engaged  In  tiie 
retail  liquor  business  In  Newpwt  daring  the 
year  1900,  and,  on  failure  to  procure  license, 
tbey  transferred  their  buslnen  to  Bald  Knob, 
In  White  county,  Arkansas,  where  they  were 
licensed  retail  liquor  dealers;  that  Just  be- 
fore their  removal  the  business  pOTtlou  of 
BaU  Knob  was  destroyed  by  fire,  and  they 
were  unable  to  procure  a  place  to  store  their 
stock  of  llqnor,  but  only  such  as  was  needed 
for  Immediate  use,  and  they  kept  a  part  of  It 
stored  In  the  room  formerly  occupied  by  them 
as  a  saloon,  and,  having  had  the  premises 
leased  for  a  term  of  years,  they  used  the 
room  (No.  000)  as  a  warehouse  until  they 
could  store  It  at  Bald  Knob." 

"On  the  ISth  of  July  the  state  filed  an 
amendment  to  Its  complaint,  in  which  It  al- 
leged at  the  time  of  the  seizure  of  the  liquor 
In  controversy,  and  prior  and  snbsequent 
tticreto.  Uqnor  was  Illegally  sold  In  and  on 
pranlsss  "Na  004  Bast  First  street,  and  lald 


Illegal  business  was  conducted  In  tiie  name 
of  R.  T.  Simmons,  as  to  the  general  public 
under  a  license  issued  by  the  United  States 
to  J.  O.  Jameson  &  Co.;  that  premises  Na 
604  was  a  part  at  the  same  building  in  which 
was  also  No.  600,  and  was  connected  there- 
with, end  that  the  whole  of  such  premises 
was,  at  the  time  of  the  seizure  under  the 
control  of  D.  O.  Klrkland,  the  manager  of 
claimants;  that  the  liquor  in  No.  600  was 
used  In  connection  with  tbe  business  In  No. 
601,  and  in  collusion  with  Simmons,  and  with 
tbe  knowledge,  consent,  connivance,  and  pro- 
curement of  Klrkland  and  dalmants— and 
prayed  as  before." 

Appellants  and  D.  O.  ^rkland  answered, 
and  denied  all  the  allegations  In  the  amend- 
ment 

A  jury  was  Impaneled  to  try  the  Issues  of 
fact  in  the  case.  Tbe  court  and  Jury  heard 
tbe  evidence  adduced  by  both  parties.  At 
the  dose  of  it  tbe  court  ordered  the  Jury  to 
return  a  verdict  In  favor  of  the  state,  as 
follows:  "We,  the  Jury,  find  that  tbe  liquors 
seized  under  tbe  said  warrant  In  con- 
troversy in  this. case,  were  k^  In  a  pro- 
hibited district,  to  be  sold  contrary  to  law, 
and  find  for  the  plaintiff;"  and  they  did  so. 

Thcrenptm  tbe  court  rendered  Judgment  In 
accordance  therewith,  and  ordered  the  sheriff 
to  publicly  destroy  the  liquors,  and  the  claim- 
ants appealed. 

Appellants  contend  that  Issoes  In  proceed- 
ings under  the  act  of  February  13, 189f^  must 
be  tried  by  a  Jury,  and  tiiat  the  rule  In  crim- 
inal cases  must  be  aintUed,  and  It  must  be 
proved  beyond  a  reasonable  doubt  tiiat  the 
liquors  are  or  were  kept  In  or  shipped  Into  a 
prohibited  district  to  be  sold  contrary  to  law, 
and  that  by  tbe  action  of  the  court  they  were 
deprived  of  both  these  rights.  Were  they 
entitled  to  a  Jury? 

The  act  of  February  18,  1890,  In  every  re- 
spect, treats,  and  virtually  and  in  effect  de- 
clares, the  keeping  and  shipping  Intoxicating 
liquors  in  and  Into  a  prohibited  district,  to 
be  sold  contrary  to  law,  to  be  a  public  not- 
sance. 

It  does  not  provide  that  a  regular  actl<m 
or  suit  rtiall  be  instituted  for  the  enforce- 
ment of  Its  object.  No  complaint  or  writing 
of  any  kind  need  be  filed,  according  to  its 
terms.  The  warrant  may  be  Issued  upcm 
knowledge  or  reasonable  belief,  and  by  the 
Judges  of  many  courts  of  different  Jurisdio- 
tion  and  procedure.  The  sltUngs  of  tbrea  of 
tbem— Justices  of  the  peace,  mayors,  and  po- 
lice Jndges— are  frequent  and  at  no  stated 
times  fixed  by  the  statutes.  One  class  of 
them — chancellors— ere  Judges  of  courts  of 
equity,  in  which  Issnes  of  fact  In  proceedings 
to  abate  a  nuisance,  and  in  controversies  of 
en  equitable  nature,  can  be  tried  by  the  chan- 
cellor without  a  Jury;  Indicating  thereby  that 
Juries  are  not  required,  for  why  should  they 
not  be  required  In  one  case,  and  made  necea- 
sary  In  all  othos?  Indeed,  the  act  does  not, 
nnlflM  tt  be  inferentlaUy,  j^ovlde  fnr  a  trial 
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In  any  court  Without  expressly  Teetlxig  Jn- 
rlsdlctloD  In  any.  It  aatborizea  chancellors, 
circuit  Judges,  Justices  of  the  peace,  mayors, 
and  poUce  Judges  to  issue  the  warrant  In 
tact,  the  whole  act  indicates  that  the  Legla- 
lature  intended  that  the  nuisance  should  be 
speedily  abated  by  summary  process.  Sec- 
tion 8  of  the  act  strengthens  this  conclusion, 
and  is  as  follows:  "That  if  any  suit  shall 
be  brought  against  any  offlcw  or  his  bonds- 
men, or  any  other  person,  to  recover  for  any 
liquors,  Tcsaels,  barrels,  bottles,  Jugs  or  kegs 
destroyed  under  the  provisions  of  this  act.  it 
shall  be  a  complete  defense  to  such  suit  for 
such  officer,  bondsman  or  other  person  to 
show  to  the  satisfaction  of  the  court  or  Jury 
that  such  liquors  so  destroyed  were  being 
sold  contrary  to  law,  or  were  kept  to  be  sold 
contrary  to  law,  or  had  been  shipped  into 
any  prohibited  district  to  be  sold  contrary  to 
law,  or  that  any  portion  of  the  liquors  so 
destroyed  had  been  a  part  of  any  liquor  so 
sold  contrary  to  law,  or  kept  to  be  sold  con- 
trary to  law,  and  upon  such  showing  being 
made,  such  officer,  bondsman  or  other  person 
shall  not  be  liable  for  the  liquor,  vessels, 
barrels,  bottles.  Jugs  or  kegs  so  destroyed." 

The  proceedings  prescribed  by  the  act  are  a 
warrant,  directed  to  some  peace  officer,  di- 
recting a  search  for  the  liquors,  q>ecif ylng  the 
place  to  be  searched,  "and  directing  such  offi- 
cer on  finding  liquors  kept  for  sale  in  any  pro- 
hibited district  to  publicly  destroy  the  same, 
together  with  the  vessels,  bottles,  barrels, 
jogs  or  kegs  containing  such  liquors";  the 
seizure  of  the  liquors;  and  return  of  the  war- 
rant. In  addition  to  this,  It  further  provides 
"that  any  person  on  whose  premises  or  In 
whose  custody  any  such  liquor  may  be  found 
under  warrant  of  this  act,  shall  t>e  entitled  to 
his  day  In  court  before  said  property  shall  be 
destroyed."  In  Ferguson  v.  Josey,  70  Ark.  04, 
98,  66  8.  W.  845,  346,  the  court.  In  construlDg 
this  proviso,  said:  "Tliis  clearly  meaiu  that 
the  owner  of  such  liquor  shall  be  entitled  to  a 
fair  and  legal  trial,  with  all  the  usual  Incl- 
denta  thereto,  tac  the  purpose  of  ascertaining 
and  determining  whether  his  property  has 
been  forfeited,  before  it  shall  be  destroyed; 
that  he  or  his  agent  In  legal  custody  shall 
have  notice  of  the  charge  of  the  guilty  par- 
pose  opon  which  bis  property  Is  declared  to 
be  unlawfully  held,  a  time  and  opportuni^  to 
prepare  his  defense,  an  opportunity  to  meet 
the  witnesses  against  him  face  to  face,  and 
the  conffict  of  the  legal  pre8umptl(m  of  inno- 
CAuce."  The  latter  clause  of  the  sentence 
quoted  enumerates  usual  incidents  of  a  fahr 
and  legal  trial.  A  Jnry  is  not  mentioned,  and 
It  la  not  necessary  to  constitute  a  fair  and  le- 
gal trial.  In  no  case  la  a  trial  by  Jury  ex- 
pressly or  Impliedly  required,  or  necessary  to 
a  full  and  complete  enforcement  of  the  act 

But  appellants  contend  that  a  trial  by  Jury 
Is  a  right  guarantied  by  the  Constitution,  and 
that  It  was  not  within  the  power  of  the  Leg- 
islature to  deprive  them  of  It  in  this  case.  It 
*»  true  that  the  Oonatitutlon  provides  that 


'^e  right  of  trial  by  Jnry  shall  remain  Invio- 
late." and  that  no  person  shall  "be  delved 
of  life,  liberty  or  property,  without  doe  pro- 
cess of  law."  But  It  is  well  settled  that  It  Is 
only  to  cases  at  common  law  In  which  the  Is- 
sues of  fact  were  triable  by  Jury,  and  perhaps 
such  as  are  of  similar  or  analt^ons  nature, 
that  the  guaranty  relied  upon  by  tbe  ai^iel- 
lants  extends.  A  Jury  trial  la  not  necessary 
to  constitute  due  process  of  law  in  every  case. 
Oovan  V.  Jackson,  32  Ark.  6SS;  Williams  v. 
Citizens,  40  Ark.  200. 

Parties  in  the  following  cases  and  proceed- 
ings are  not  entitled  to  a  trial  by  Jury:  Pro- 
ceedings for  contempt  (Neel  v.  State,  9  Ark. 
209.  50  Am.  Dec.  209);  contested  elections 
(Govan  v.  Jackson,  32  Ark.  553);  actions  for 
the  possession  of  an  office  under  the  Code 
(Wheat  V.  Smith.  60  Ark.  266.  7  S.  W.  161); 
exceptions  to  an  account  of  a  guardian  In  pro- 
bate court  (Crow  v.  Reed,  38  Ark.  482);  pro- 
ceedings to  disbar  an  attorney  (Er  parte  Wall. 
107  U.  8.  266,  2  Sup.  Ct  569,  27  L.  Ed.  552); 
proceedings  to  ccoidemn  land  for  right  of  way 
for  railroads  under  the  Constitution  of  ISjV;, 
which  did  not  provide  for  trial  by  Jnry  In  such 
cases  (Cairo  &  Fulton  Railroad  Go.  t.  Trout 
32  Ark.  17);  snits  in  equity  to  abate  a  public 
nuisance  (ifugler  v.  Kansas,  123  U.  S.  623,  S 
Sup.  Ct  273,  31  L.  Ed.  205;  Bilenbecker  v. 
District,  134  U.  8.  31,  10  Sup.  Ct  424,  33  L. 
Ed.  801;  Littleton  v.  Fritz,  65  Iowa.  488,  22 
N.  W.  641.  54  Am.  Rep.  19);  other  suits  of  an 
equitable  nature  (Hinkle  v.  Hlnkle,  SS  AA. 
583,  18  8.  W.  1049);  and  other  cases. 

Vagrants  and  drunkards  "may  be  lawfully 
detained  and  deprived  of  liberty  without  Jnry. 
Such  has  been  a  lawful  iHrocedtue  in  cases 
time  out  of  mind  under  the  common  law." 
Brannon  on  the  Fourteenth  Amendmoit.  p. 
300.  Taxes  can  be  imposed,  and  property 
may  he  seized  and  sold  for  the  purpose  of  col- 
lecting it,  without  suit  action,  or  Jury  trial. 
Cooley  on  Constitutional  Limitations  (Gtb  Ed.) 
p.  5S7.  "A  municipal  corpcnration  may  sum- 
marily, without  suit  or  warrant  In  some  cas- 
es, If  not  all,  remove  a  public  nuisance,  with- 
out Jnry  trial  or  legal  proceeding  otb^  than 
the  order  of  its  council."  Gaines  t.  Wateca. 
64  Ark.  000,  44  S.  W.  353;  Waten  t.  Tbwn- 
send.  65  Ark.  618,  47  8.  W.  1064. 

Jury  trials  are  not  necessary  In  snmmaiT 
proceedings,  unless  the  statute  requires  It.  4 
Bl.  Com.  280;  24  Am.  &  Eng.  Ency.  of  Jmw 
(1st  Ed.)  408;  Chambers  v.  Strings.  G2  AhL 
596;  Francis  v.  Weaver,  76  Md.  4S7.  25  Atl. 
413.  In  Oovan  t.  Jackson,  32  AA.  SS3^  tt 
was  held  that  "it  Is  competent  ttx  tbe  J>^s- 
lature  to  dispoue  with  a  Jury  in  the  case  of  a 
contested  election,  and  a  ^vision  for  the  tri- 
al of  sneh  cases  In  a  summary  way  baa  tliat 
effect" 

We  therefore  conclude  that  It  was  witlda 
tbe  poww  of  tbe  Leglalatnre  to  dlapwa  with 
a  Jury  trial  In  the  summary  abatements  of 
public  BDlaaiieeB,  snd  it  baa  done  so  ta  tbis 
easel 

Appellante  ouitaid  Ibat  tbe  ptoeeedtava 
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preKrlt)ed  by  tbe  act  of  rebraary  13,  1899, 
are  of  a  criminal  nature,  and  that  tbe  allega- 
tion tbat  the  liquors  in  controreniy  were  kept 
in  a  prohibited  district,  to  be  sold  contrary  to 
law,  most  be  proved  beyond  a  reasonable 
donbt    Are  they  criminal  proceedings? 

A  similar  question  was  dlscassed  and  de- 
cided in  State  t.  Barrels  of  Liquor,  47  N.  H. 
374.  In  tbat  case  the  court  said:  "This  Is  a 
proceeding  in  rem  for  the  condemnation  of 
the  liquor  and  Teasels.  No  penalty  or  fine  is 
to  be  Imposed  upon  the  person  who  keeps  the 
liquor  with  Intent  to  sell,  under  this  proceed- 
ing. All  that  Is  done,  or  that  can  be  done, 
under  this  complaint,  Is  to  settle  the  question 
whether  the  liquor,  vessels,  etc.,  shall  be  con- 
demned as  forfeited  to  the  county,  or  shall 
be  delivered  to  the  claimants,  or  restored  to 
the  place  from  whence  they  were  taken.  It 
Is  a  proceeding  that  cannot  be  commenced  by 
indictment,  and  the  complaint  which  Is  made 
In  the  first  Instance  la  in  the  nature  of  a  libel, 

*  *  *  and  not  in  the  nature  of  a  criminal 
complaint  against  any  person,  but  is  simply  a 
proceeding  in  rem  against  the  liquor,  etc. 

for  flielr  omdemnatlOB  as  forfeited  inroperty. 

•  •  « 

"This  class  of  cases  are  to  be  considered  and 
tried  as  civil  cases  are  tried.  The  question 
Involved  is  only  as  to  the  title  to  property, 
like  other  questions  In  drll  causes.  It  Is  on- 
ly when  some  crime  or  misdemeanor  Is  char- 
ged upon  an  individual  that  all  reasonable 
doubt  of  the  guilt  of  tbe  accused  must  be  re- 
moved. But  here  po  one  Is  accused  of  any 
crime.  In  fact,  it  ia  not  a  proceeding  against 
any  person.  *  *  *  All  issues  will  be  de- 
cided upon  the  preponderance  of  evidence." 

Ohlef  Justice  Marshall,  In  "a  trial  of  an  in- 
formation to  declare  the  forfeiture  of  a  ship 
for  having  exported  arms  and  ammunition  In 
contravention  of  law,"  said:  "We  are  unani- 
mously of  tbe  opinion  tbat  it  is  a  civil  cause. 
It  is  a  process  in  tbe  nature  of  a  libel  In  rem. 
It  does  not.  In  any  degree,  touch  the  person 
of  the  offendOT."  United  States  v.  1a  Yen- 
geance,  8  Dall.  207,  1  L.  Ed.  610. 

"In  a  case  declaring  the  forfeiture  of  gun- 
powder toe  having  been  kept  In  violation  of 
law,"  Chief  Justice  Shaw,  q>eaklng  for  tbe 
court,  said:  "The  court  are  of  opinion  that  a 
libel  sued  as  a  process  in  rem  for  a  forfeiture 
to  In  tbe  nature  of  a  dvll  action,  and  that 
either  party  may  file  exceptions  In  matter  of 
law."  Barnacoat  v.  Gunpowder,  1  Mete. 
(Moss.)  230. 

Mr.  Justice  Story  said:  "It  la  not  true  that 
informations  In  rem  are  criminal  proceedings. 
On  the  contrary,  it  has  been  solemnly  adjudg- 
ed that  they  are  civil  i»oceedlngs."  Anony- 
mous Case,  1  Gall.  23,  Fed.  Oas.  No.  444. 

Mr.  Waples,  in  his  work  on  Proceedings  In 
Bern,  says:  "Admbnlty  causes  against  ves- 
sels vr  goods  for  forfeiture,  revenoe  cases, 
and  all  species  of  proceedings  in  rem,  against 
things  guilty,  hostile,  ct  Indebted,  are  well 
settled  to  be  civil,  and  not  in  any  sense  crimi- 
nal, actions."   Section  25,  and  cases  dted. 


So  we  think  tbat  the  iMroceedii^  prescribed 
by  the  act  of  February  18,  1899,  is  dvll,  and 
tbat  a  preponderance  of  the  evidence  is  suffl- 
dent  to  sustain  it. 

Tbe  evidence  In  this  case  is  suffideut  to 
sustain  the  finding  of  tbe  court  and  Hie  ver- 
dld  of  the  Jury. 

Judgment  affirmed. 


BREWER  V.  STATE. 

(Snpreme  Gonrt  of  Arkansas.  Jan.  16,  1904.) 

HOMICIDBl— VENUBi— CHANQB— SnPPICiaiNOY  OF 
TRANSCRIPT— AJEIRAIQNMENT  AND  PLEA— NE- 
CKS SIT  Y-^URY-COMPH  TEN  CY— CURE  OF  ER- 
ROR —  EVIDENCE  —  CONPESSIONS  —  JUSTIFI- 
CATION—KILLING  OP  INNOCENT  PERSON. 

1.  A  change  of  venue  was  had  from  the  coun- 
ty where  the  crime  was  committed  to  another 
connty.  The  record  showed  an  order  of  the 
transferring  court,  dated  Aognst  25th,  for  the 
change,  directing  the  clerk  to  make  out  and 
transmit  to  the  court  of  trial  a  complete  tran- 
script. The  certificate  of  the  clerk  of  the  trans- 
ferring court  showed  that  tbe  transcript  was 
made  and  certified  August  28th.  The  record  of 
the  trial  court  showed  the  docketing  and  num- 
bering of  the  case,  and  the  trial  on  September 
4th.  Both  parties  appeared  and  announced 
ready  for  trial,  and  no  objection  was  made  till 
appeal  that  the  transcript  was  not  filed  witli 
the  trial  court  on  time.  Held,  that  it  autficiently 
appeared-  from  the  record  and  circumstances 
that  the  transcript  was  filed  in  dne  time,  al- 
though there  was  no  file  mark  in  the  record 
showing  the  date  of  filing  the  same. 

2.  That  defendant  was  pat  on  trial  without  a 
formal  arraignment  and  plea  of  not  guiitj-  is  no 
gronnd  for  reversing  a  conviction  of  homidde, 
in  the  absence  of  any  suggestion  of  prejudice. 

3.  In  homicide,  any  error  in  holding  a  tales- 
man, who  was  afterwards  peremptorily  chal- 
lenged by  d^endant,  competent,  was  cured 
when  the  court  accorded  defwdaut  an  addi- 
tional peremptory  challenge. 

4.  In  homicide  there  was  no  error  in  permit- 
ting the  proaecutiug  attorney  to  pa-emptorily 
duulenge  a  juror  after  he  had  been  accepted, 
when  tia«  juror  Informed  the  court  that  he  had 
conscientious  scruples  against  capital  punish- 
ment. 

6.  Wh^e  defendant  had  made  a  confession  to 
the  effect  that  on  the  day  deceased  was  killed 
two  masked  men  had  compelled  him  to  pilot 
them  to  deceased's  house,  and  told  him  to  leave, 
threatening  to  kill  him,  and  officers  who  arrest- 
ed defendant  told  him  that  It  would  help  him  if 
he  told  who  the  men  were,  a  farther  confession, 
made  by  defendant  under  promise  of  protection, 
but  not  asked  for  by  the  officers,  that  he  (de- 
fendant) killed  deceased  under  orders  of  tbe 
mailed  men^  was  voluntary  and  admisdble. 

0.  The  Idlbng  of  an  innocent  person  is  not  jus- 
tified by  the  unlawful  compulsion  of  third  par- 
ties rendering  such  act  necessary  to  save  one's 
own  life. 

7.  While  the  jury  must  consider  all  parts  of 
a  confession,  they  need  not  believe  such  por- 
tions thereof  as  seem  to  them  unreasonable. 

8.  A  compulsion  that  can  reduce  or  mit^te 
tbe  crime  ot  murder  must  be  more  than  a  fear 
of  future  hann.  It  must  appear  that  thwe  was 
no  alternative  for  defendant  except  to  kill  de- 
ceased or  lose  his  own  life. 

9.  Where  the  court  instructs  the  Jnry  that,  to 
constitute  murder,  the  killing  must  have  been 
done  with  malice  aforethought  and  premedita- 
tion, it  need  not  repeat  those  elements  of  the 
crime  in  each  paragraph  of  tbe  charge. 


1  6.  Sm  Homicide,  vol.  26,  Cent.  Dig.  |  in. 
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Appeal  from  Glrcalt  Court.  Qreene  Ooimty; 
Allen  N.  Hughes,  Judge. 

H.  V.  Brewer  was  convicted  ot  murder  ta 
tbe  first  degree,  and  appeals.  Afllrmed. 

Tbe  defendant,  H.  N.  Brewer,  was  iudicted 
by  the  grand  jury  of  the  Eastern  District  of 
Clay  county,  for  fbB  murder  of  Bod  DortdL 
Dortch  was  a  bachelor,  who  lired  in  a  cabin 
on  a  small  farm  in  that  county.  On  the 
night  of  the  18tb  of  last  August.  J.  L.  Dortch, 
a  couain,  went  ow  to  spend  the  night  with 
him.  Dortch  waa  not  at  home  whax  he  ar^ 
rived,  but,  expecting  that  be  would  be  tliere 
some  time  during  the  nigbt,  the  cousin  re- 
mained there  the  entire  night  As  Dortch 
was  still  absent,  the  cousin,  knowing  that  he 
seldom  left  home  for  a  whole  night  without 
notlfyiitg  some  of  the  family,  became  alarm- 
ed, and  notified  others  of  tlie  family  and  the 
neighbors.  Search  was  made,  and  his  "boiy 
was  fomid  about  150  yards  tnm  the  house, 
lying  face  upwards,  with  sevtral  sbot  wounds 
In  the  face  and  head.  Oun  wads  tiiat  were 
found  near  the  body  and  the  number  of 
wounds  Indicated  plainly  Uiftt  Dortch  had 
been  killed  by  a  charge  from  a  shotgun  fired 
some  one  lying  in  wait  behind  a  fenee  near 
a  pathway  along  which  Dortch  was  walking 
at  the  time  he  was  killed.  Trades  were  dis- 
covered where  the  assassin  had  crouched 
waiting  for  his  victim.  These  tracks  led 
from  the  place  where  the  shot  had  been 
fired  to  the  \)oAy,  and  then  returned,  and 
led  off  Into  the  woods,  where  the  nature  of 
the  ground  prevented  them  from  being 
traced.  It  was  known  to  members  of  his 
family  and  to  some  others  that  Dortch  was 
In  the  habit  of  keeping  in  a  poclietbook 
which  he  carried  In  his  pocket  about  $50. 
He  kept  the  pocketbook  fastened  by  a  string 
tied  around  It  Neither  tiie  pocketbook  nor 
money  was  on  his  person,  but  a  string 
like  the  one  he  usually  tied  It  with  was 
found  near.  One  of  his  pockets  was  partly 
pulled  outward,  as  if  something  had  been 
taken  from  it  There  was  no  cine  to  Identify 
the  one  who  killed  him,  except  the  tracks, 
and  a  proposition  was  made  by  some  one  to 
send  for  bloodhounds  to  follow  them.  Par- 
ties went  to  Rector,  the  nearest  town,  to 
telephone  to  parties  to  bring  bloodhounds. 
The  honnds  were  not  obtained,  but  the  ru- 
mor that  they  would  be  placed  on  the  trail 
to  rtm  down  the  murderer  led  to  a  confes- 
sion by  the  defendant,  and  to  his  subsequent 
arrest  and  conviction.  The  defendant  was 
a  young  married  man,  who  lived  some  three 
or  four  miles  away  from  where  Bud  Dortch 
was  killed,  and  was  one  of  those  who  knew 
that  Dortch  was  in  the  habit  of  carrying 
money  on  bis  person.  He  had  previously 
borne  a  good  character,  and  no  one  suspect- 
ed him  of  the  crime.  Bnt  a  short  time  after 
the  body  of  Dortch  was  found  one  Williams, 
an  acquaintance  of  the  defendant  Brewer, 
and  who  lived  with  the  father-in-law  of 
Breww,  went  to  the  home  of  Brewer,  and 


told  him  about  the  discovery  of  Oie  body  of 
Bud  Dortcb,  and  stated  that  they  were  gtOng 
to  put  bloodhounds  on  the  trail  of  the  party 
that  killed  him.  Williams  was  with  Brewer 
several  hours,  going  with  him  ov^  to  a  mllL 
and  th^  talked  a  great  deal  about  the  death 
of  Dortch,  Daring  this  conversation  Brewer 
told  him  that  he  would  tell  him  something, 
but  he  must  keep  It  a  secret  He  then  said 
that  on  the  day  Dortch  was  killed  two  men 
armed  with  double-barrel  hammerless  shot- 
guns came  up  to  him  while  he  was  walldng 
around  hie  field,  and  compelled  him  to  show 
them  the  way  to  where  Bud  Dortch  lived; 
that  he  obeyed,  and  led  them  through  the 
woods  to  where  Dortch  lived,  but  that  they 
failed  to  find  Dortch.  These  men  told  him 
he  said  that  there  would  be  three  men  killed 
there  in  three  days,  and  then  ordered  him  to 
leave,  telling  him.  If  he  ever  mentioDed  it 
he  would  be  killed.  He  told  WIlUamB  be  waa 
afraid  for  tliis  to  be  told,  as  these  men  might 
kill  tilm  for  it  When  it  became  known  that 
BrewOT  had  made  such  a  statement  an  or- 
der was  made  for  his  arrest  The  arrest  wa5 
made  by  the  coroner  and  the  town  marshal 
of  Rector.  After  the  arrest  was  made,  these 
officers  asked  him  about  the  parties  that 
forced  him  to  go  to  the  home  of  Dortch.  At 
firat  be  denied  knowing  anything  about  them, 
or  about  such  a  circumstance.  But  on  the 
question  being  repeated  be  stated  that  it  was 
true.  He  repeated,  in  sulMtance.  to  them  the 
confes^on  he  bad  previously  made  to  Wil- 
liams; in  addition  thereto  saying  that  um  the 
men  who  had  him  In  custody  went  along 
through  the  woods  they  frequently  stopped 
to  rub  something  on  the  bottom  of  their 
shoes.  After  he  had  repeated  this  confession 
they  told  him  ttiat  he  ought  to  tell  who  tliese 
parties  were,  and  that  If  he  would  do  so.  **lt 
would  help  him  out"  After  they  had  asked 
him  several  questtons  about  the  matter,  be 
told  them  that  be  had  something  to  tell  them, 
and  would  i3o  so  if  they  would  stay  witii 
him.  They  told  him  that  they  would  do  so. 
and  he  thereupon  confessed  that  he  shot 
Dortch,  but  stated  that  he  was  compelled  to 
do  so  by  parties  who  had  him  in  cnstody. 
To  quote  the  language  of  one  of  these  wit- 
nesses, ha  said  that  "two  masked  men.  arm- 
ed with  hammerless  guns,  caught  him  back 
of  his  field,  and  made  him  go  with  them  ot« 
there  to  show  them  the  way,  and  they  made 
him  go  through  the  woods,  and  when  they 
got  over  there  one  of  them  said,  'Yondn-  he 
comes  now,*  and  they  gave  him  a  gun,  and 
made  him  shoot  Bnd  Dortch."  He  further 
stated  in  the  confession  that  at  the  time  he 
fired  be  was  behind  the  fence,  kneeling  on 
one  knee  and  foot  and  that  he  aimed  at  the 
head,  but  did  not  see  Dortch  after  he  fell: 
ttiat  the  men  ordered  him  to  leave  at  once, 
threatening  to  kill  blm  If  be  eT«-  told  It 
There  waa  some  other  evldaice  showlngr  tliat 
the  defendant  was  out  with  a  shotgnn  on 
the  day  Dortch  was  killed,  and  tiiat  on  his 
return  he  had  no  game,  but  stated  that  he 
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had  shot  at  ft  reiy  large  borned  owl,  but  did 
not  kill  It  This  la.  In  short,  the  material  part 
of  the  evidence  upon  which  the  defendant 
was  indicted,  tried,  and  convicted  of  murder 
of  the  flrat  degree.  The  case  was  tried  In 
Greene  county  on  a  change  of  venue.  The 
defendant  appealed,  and  the  other  fticts  are 
Mated  In  the  opinion. 

J.  H.  Hill,  L.  Hunter,  and  J.  D.  Block, 
for  appellant.  Qeo.  W.  Murphy,  Attj.  Qea^ 
tot  the  State. 

BIDDICK,  J.  (after  stating  the  facts).  This 
is  an  appeal  from  a  Judgment  convicting  the 
defendant  of  murder  In  the  first  degree  and 
sentencing  him  to  be  hong.  The  crime  was 
committed  in  Clay  county,  but  the  trial  was 
bad  In  Greene  county  on  a  change  of  venue. 
The  first  point  made  for  a  reversal  of  the  Judg- 
ment is  based  on  the  contention  that  the 
Greene  circuit  court  had  no  Jurisdiction,  for 
the  reason  that  the  transcript  of  the  record  of 
the  Clay  circuit  court  for  the  Eastern  District 
was  never  filed  in  the  Greene  circuit  court. 
But  the  transcript  of  the  record  on  file  here 
from  the  Greene  circuit  court  is  complete,  and 
shows  a  complete  record  of  the  proceedings  In 
the  case  both  in  the  Clay  and  Greene  circuit 
coorts.  The  certificate  of  the  clerk  of  the 
Greene  circuit  court  attached  to  this  record 
sbowB  that  the  transcript  of  the  Clay  circuit 
CO  art  which  he  has  copied  In  the  record  is  on 
file  In  bis  office.  It  is  true  that  there  Is  no 
file  mark  copied  In  the  record  showing  the 
exact  date  npon  which  the  transcript  from 
tbe  Olay  circuit  court  was  filed.  But,  while 
the  Indorsement  of  the  clerk  upon  a  tran- 
script that  It  has  been  filed  is  evidence  of 
that  fact,  yet  the  transcript  may  have  been 
Sled  and  no  indorsement  made,  or  the  in- 
dorsement may  have  been  made,  and  not 
copied  in  the  record  sent  to  this  court 
Whenever  the  transcript  is  duly  deposited 
with  the  clerk  in  his  office  to  be  kept  on  file, 
it  has  been  filed  within  the  meaning  of  the 
law.  8  Ency.  Plead.  &  Prac.  923.  Now,  the 
clerk  should,  we  admit  have  made  this  in- 
dorsement as  a  matter  of  evidence,  and 
Bhould  have  copied  It  into  the  transcript.  But 
it  does  not  follow  because  he  did  not  do  so 
tbat  tbe  transcript  was  not  filed;  on  tbe  con- 
trary, we  think  the  whole  record,  taken  to- 
gether, Indicates  that  it  was  filed  in  due  time. 
Tbe  record  here  shows  that  the  order  for  a 
change  of  venue  was  made  by  the  Clay  cir- 
cuit court  on  tbe  25tb  day  of  August,  1903, 
and  the  order,  among  other  matters,  directs 
that  the  clerk  of  tbat  court  "forthwith  make 
out  a  full  and  complete  transcript  of  all  rec- 
ords^** etc.,  "and  Immediately  transmit  tbe 
same,  duly  certified  under  seal  of  the  court, 
to  the  clerk  of  the  Greene  circuit  court" 
The  certificate  of  the  clerk  of  the  Clay  cir- 
cuit court  copied  in  the  record  here  shows 
tbat  this  transcript  .was  made  and  certified 
on  the  28th  day  of  August  1903.  The  rec- 
ord of  the  trial  in  tbe  Greene  circuit  court 
■hows  that  the  case  had  been  placed  on  tbe 


docket  of  that  court  for  trial,  and  was  num- 
bered 189,  and  that  the  trial  took  place  on 
September  4,  1903.  The  defendant  was  pres- 
ent In  person,  as  well  as  represented  by  able 
counsel.  Both  parties  announced  ready  for 
trial.  The  charge  was  stubbornly  contested, 
and  after  tbe  conviction  a  motion  for  new 
trial  was  filed,  in  which  many  grounds  were 
alleged  why  the  Judgment  should  be  set 
aside.  But  neither  before  nor  after  the  trial 
was  any  objection  made  on  account  of  tbe 
transcript  not  being  filed  in  time.  The  first 
time  such  an  objectloif  la  made  is  in  the 
brief  of  counsel  for  appellant  filed  in  this 
court  Now,  the  Jurisdiction  of  tbe  Greene 
circuit  court  depended  mainly  upon  tbe  order 
made  by  the  Clay  circuit  court  for  the  East- 
em  District  ordering  tbe  venue  changed  to 
Greene  county.  It  is  beyond  doubt  tbat  such 
order  was  made,  and  made  in  due  form,  on 
tbe  application  of  the  defendant  The  Juris- 
diction was  perfected  by  tbe  filing  of  the 
transcript  of  the  record  in  the  Greene  circuit 
conrt,  though,  as  before  stated,  tbe  exact 
date  of  the  filing  does  not  appear.  But  we 
think  It  is  unreasonable  to  believe  that  this 
case  would  have  been  placed  pn  the  docket 
of  the  Greene  circuit  court  for  trial,  or  that 
both  parties  would  have  consented  to  trial, 
or  tbat  tbe  court  would  have  permitted  a 
trial,  bad  no  transcript  of  the  Indictment 
and  order  for  change  of  venue  been  In  that 
court  When  we  consider  the  whole  record, 
and  tbe  fact  tbat  no  objection  was  made  be- 
low, we  feel  convinced  that  tbe  officers  did 
their  duty  in  this  respect  and  tbat  tbe  tran- 
script was  filed  In  due  time.  In  tbe  case 
of  Burris  V.  State,  38  Ark.  221,  the  court  calls 
attention  to  a  defect  of  this  kind,  but  It  will 
be  noticed  that  the  Judgment  was  not  revers- 
ed on  tbat  account  For  the  reasons  stated, 
the  contention  of  appdiftnt  on  QtU  point  must 
be  overruled. 

Tbe  second  contention  Is  that  the  Judg- 
ment should  be  reversed  because  the  defend- 
ant was  put  on  bis  trial  without  a  formal 
arraignment  and  plea  of  not  guilty.  There 
are  several  decisions  that  support  that  con- 
tention in  the  earlier  Reports  of  this  court, 
but  those  cases  have  t>een  overturned  by  lat- 
er decisions.  The  court  said  in  a  recent  case 
that  the  record  "shows  tbat  the  appellant 
was  represented  by  competent  counsel,  that 
be  voluntarily  announced  himself  ready  for 
trial,  and  tbat  the  case  was  treated  as  at  la- 
sue  upon  a  plea  of  not  guilty.  Tbe  defend- 
ant was  accorded  every  right  that  he  could 
have  availed  himself  of  under  tbe  most 
formal  record  entry  of  his  plea."  The  court 
thereupon  held  tbat  there  was  no  prejudice. 
This  dedsion  was,  we  think,  clearly  correct, 
and  applies  here.  No  suggestion  of  any  prej- 
udice having  resulted  from  the  failure  to 
make  a  formal  arraignment  and  plea,  there 
Is,  under  our  statute,  no  ground  for  reversing 
the  Judgment  od  account  of  the  lack  of  such 
formalities.  Hayden  t.  States  65  Ark.  842, 
18  S.  W.  239. 
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Tbe  next  assignment  of  error  relates  to  tlie 
gualiflcatlon  of  certain  talesmeu  summoned 
to  serve  on  the  Jury.  Several  of  them  said 
that  tbey  bad  formed  opinions  from  reading 
tbe  account  of  Uie  crime  In  a  newspaper,  but 
tbat  tbey  could  and  would  disregard  tbese 
opinions,  and  try  tbe  case  on  the  evidence 
atone.  We  find  nothing  in  tbe  record  here 
tbat  would  Justify  us  In  overturning  tbe  flud- 
Ing  of  tbe  presiding  Judge  tbat  these  men 
were  competent  to  serve  on  tbe  Jury.  It  Is 
true  tbat  tbe  answers  of  one  of  them  (S.  J. 
Trojcell)  are  not  quite  clear  to  us.  In  his  an- 
swer to  one  of  tbe  questions  propounded  he 
stated  that  tbe  opinion  be  bad  formed  would 
have  no  effect  on  his  verdict,  but  In  other 
answers  to  other  questions  be  seems  to  say 
that,  If  tbe  evidence  was  conflicting  and 
close,  be  would  give  some  weight  to  the  rum- 
ors that  be  bad  beard.  We  do  not  think  tbat 
be  meant  this,  but  the  examination  was  clos- 
ed without  giving  him  a  chance  to  fully  ex- 
plain himself.  But  we  need  not  discuss  the 
question  further  for  tbe  reason  that  none  of 
these  talesmeu  served  on  tbe  Jury,  and  tbe 
only  effect  of  holding  either  of  them  compe- 
tent was  to  cause  the  defendant  to  use  one 
of  tbe  peremptory  challenges  which  tbe  stat- 
ute permits.  But  tbe  record  shows  that  be- 
fore the  Jury  was  complete  tbe  presiding 
Judge  offered  to  allow  the  defendant  one 
more  peremptory  cliallenge  than  the  statute 
allows,  In  order,  as  be  said,  "to  cure  any  pos- 
slble  error  In  passing  on  qualifications  of  Ju- 
rors." This  offer  was  made  after  the  de- 
fendant had  exhausted  aU  bis  peremptory 
challenges,  aud  was  accepted  by  tbe  defend- 
ant, who  thereupon  challenged  another  Juror. 
So  far  as  the  record  shows,  this  action  of 
tbe  court  placed  the  defendant  in  tbe  same 
position  be  would  have  been  had  talesman 
Troxell  been  excused  for  cause,  and  cured 
any  possible  error  made  by  the  court  in  hold- 
ing that  he  was  competent.  It  was  Just  the 
same  as  if  the  court  had  said:  "I  have  chan- 
ged my  opinion,  and  now  bold  tbat  tbe  chal- 
lenge for  cause  made  by  tbe  defendant  should 
be  sustained,  and  will  for  that  reason  allow 
an  extra  challenge." 

Before  the  Jury  was  complete,  tbe  court 
permitted  the  prosecuting  attorney  to  per- 
emptorily challenge  J.  P.  Cathey  after  be  bad 
been  examined  and  taken  on  the  Jury;  but 
the  reason  for  this  was  that  tbe  Juror  had  In- 
'  formed  the  court  that  be  bad  conscientious 
scruples  against  capital  punishment.  Tbe  ac- 
tion of  the  court  was  therefore  not  an  arbi- 
trary act,  but  based  on  reasons  which  Justi- 
fied It,  and  no  error  was  committed.  Allen 
V.  State,  70  Ark.  337,  68  S.  W.  28. 

It  Is  next  Insisted  that  the  court  erred  in 
admitting  tbe  confession  of  the  defendant 
made  to  the  officers  who  arrested  him.  In 
tbe  case  of  Hardin  v.  State,  00  Ark.  61,  48 
8.  W.  904,  we  said  that:  "When  a  prisoner 
is  merely  exhorted  to  tell  the  truth,  or  when 
he  Is  only  admonished  that  be  bad  better  tell 
tbe  truth,  and  no  hope  is  held  out  that  tbe 


punishment  will  in  consequence  be  mitigat- 
ed, any  confession  thereupon  made  will  be 
admissible."  Now,  It  must  be  rememberiil 
tbat  at  tbe  time  the  defendant  was  arrested 
be  had  already  made  one  confession  to  the 
effect  that  on  the  day  that  Dortcb  was  killed 
two  armed  men  wearing  masks  on  their  faces 
bad  compelled  blm  to  pilot  them  through  the 
woods  to  where  Dortch  lived,  aqd  then  had 
told  him  to  leave,  threatening  to  kill  faim  if 
he  ever  told  about  It.  This  strange  story  led 
to  his  an'est,  and  when  be  was  arrested  the 
othcera  very  naturally  asked  him  wbo  tbose 
men  were.  At  first  he  hesitated  to  speak 
about  the  matter,  bul;  on  tbe  question  being 
repeated,  be  said  tbat  it  was  true  tbat  two 
men  had  forced  blm  to  take  them  to  Dortcb 's 
place  on  the  day  he  was  killed.  The  officers 
theu  very  truthfully  told  him  that  it  would 
help  him  out  If  be  would  give  the  names  of 
these  men.  He  thereupon  told  them  that  if 
they  would  protect  him  he  would  tell  them 
something,  aud  on  their  telling  him  tiiat 
tbey  would  do  so  he  confessed  tbat  be  shot 
Dortcb,  but  said  that  be  did  It  under  orders 
from  two  masked  men  that  had  him  La  ens- 
tody.  The  ofilcers  did  not  ask  him  who  kill- 
ed Dortch,  but  only  wbo  the  men  were  tbat 
went  with  him  over  to  where  Dortch  lived. 
He  then  told  them  that  be  would  tell  them 
something  "If  tbey  would  stay  with  him," 
and  they  promised  to  do  so.  This  was  not  a 
promise  that  the  punishment  would  be  miti- 
gated, but  a  promise  tbat  tbey  would  pro- 
tect blm  against  a  mob  or  violence  of  that 
kind.  The  evidence  was,  we  think,  amply 
sufiicleut  to  support  the  fln^Ung  that  tbe  con- 
fession was  voluntary. 

The  only  remaining  questions  relate  to  the 
instinictlous  given  by  the  court  to  the  Ju- 
ry. The  court  refused  to  instruct  the  Jury 
that.  If  tbe  defendant  shot  Dortch  under 
compulsion  by  third  parties  to  save  his  own 
life,  tbey  should  acquit,  t)ut,  on  tbe  con- 
trary, told  tbem  that,  though  one  may  law- 
fully kill  an  assailant  If  It  be  necessary  to 
save  his  own  life,  he  cannot  lawfully  slay  an 
innocent  third  person,  even  to  save  bis  own 
life,  but  ought  to  die  himself,  rather  than 
take  tbe  life  of  an  innocent  person.  The 
question  presented  by  the  exception  to  this 
ruling  has  been  discussed  by  text-writers 
more  often  than  by  the  courts.  But  we  fed 
very  eei-tain  that  unlawful  compulsion  of  tbe 
kind  set  up  as  a  defense  in  this  case  is  not  a 
sufficient  Justification  for  taking  tbe  life  of 
an  Innocent  person.  Sand.  &  H.  Dig.  §  144S: 
Arp  V.  State,  97  Ala.  5,  12  South.  301,  10  L. 
R.  A.  359,  38  Am.  St.  Kep.  137;  Reg.  y.  Ty- 
ler, 8  Car.  &  P.  616;  Reg.  v.  Dudley,  14  Q.  B. 
DIv,  273;  4  Blackfitooe,  i  30.  Whether,  im- 
der  some  circumstances,  compulsion  of  tJiat 
kind  might  go  to  reduce  the  grade  of  the  of- 
fense and  in  mitigation  of  the  punishment, 
we  need  not  stop  to  inquire,  for,  If  we  sball 
concede  tbat  this  was  sb.  the  evidence  here 
does  not  establish  any  such  compulsion.  The 
only  evidence  to  prove  compulsion  waa  a 


Digitized  by 


Google 


Ark.) 


ST.  LOUIS  SOUTHWESTBRN  BT.  CO.  GBATSON. 


777 


(■unfeeslai  made  by  defendant  WbUe  nil 
parts  of  the  coufesslon  mnat  be  conaidered, 
yet  the  jury  were  not  required  to  b^v«  ancb 
portiona  ot  it  aa  seemed  to  tbem  nnreaaon- 
able  and  Inqtrobable.  And*  thooi^  tli^ 
found  that  ■Brewer  killed  Dortich,  tttey  no 
doubt  njected  ibo  Improbable  story  that 
be  did  80  under  compolBlon  by  armed  men, 
who  walked  through  the  wooda  wlUt  masks 
on  tiielr  faces,  atoi^lng  occasionally  to  rub 
on  the  bottmn  of  their  shoes  a  red-Umklng  liq- 
uid, which  they  kept  In  a  botUe.  This  part 
of  the  confession  was  certainly  uncorroborat 
ed.  and  was  first  concocted  and  told  by  Brew- 
er to  one  of  his  Mends  under  the  belltf  that 
bloodhounds  were  about  to  be  put  m.  the 
trail.  It  was  no  doubt  an  ^ort  on  his  part 
to  put  forth  some  plausible  excuse  that  might 
shield  him  in  the  event  he  was  run  down  and 
arrested.  But  If  we  take  this  confession  as 
literally  tme^  U  does  not  show  that  defend- 
ant had  no  other  iqitlon  except  to  lose  his  own 
Ufe  or  take  that  of  Dortch.  He  said  that  two 
men  armed  with  a  shotgun  and  pistol  capture 
ed  blm,  and  compelled  him  to  pilot  them  to 
the  Dwtch  place,  and  tiien  gave  him  one  of 
the  shotguns,  and  ordered  him  to  kill  Dortch; 
but  he  does  not  show  why,  after  getting  pos- 
session of  the  gun.  be  did  not  turn  iq^on 
them,  and  defend  blmself.  The  tracks  where 
defendant  lay  In  wait  showed  that  only  one 
man  was  there,  and  the  drcnmstances  Indi- 
cated that  besides  Dortch  there  was  present 
at  the  time  he  was  killed  only  the  man  who 
fired  the  shot.  A  compulalon  that  could  re- 
duce or  mitigate  such  a  crime  must  have 
been  mive  than  a  fear  of  future  harm,  it 
should  appear  that  the  danger  of  resisting 
such  a  force  was  immediate  and  Impending. 
The  confession  does  not  locate  the  portion 
of  the  masked  men  at  the  time  the  shot  was 
fired,  or  show  that  there  was  no  altematlT* 
for  the  defendant  except  to  kill  Dortch  or 
lose  his  own  life.  For  thia  reason  we  think 
that  the  presiding  Judge  was  fully  Justified 
In  telling  the  jury  that  under  these  circum- 
stances compulsion  was  no  Justification  or 
excuse  for  the  crime  charged. 

It  la  said  that  In  this  Instmctlou  the  Jury 
were  not  told  that,  to  make  out  the  oIEense 
of  murder  in  the  first  degree,  the  kiUlng  must 
have  been  done  with  malice  aforethought  and 
premeditation;  but  that  is  (tf  no  moment,  for 
the  Jury  were  In  other  Instructions  told  that 
these  elements  wore  necessary  to  Justify  a 
conviction  for  that  crime,  and  it  was  unnec- 
essary to  r^>wt  it  in  each  separate  paragraph 
of  Hie  charge^  Besides,  the  overwhelm^ 
and  uncontroverted  proof  showed  that  Dortch 
was  assassinated  by  some  one  who  lay  In  am- 
bush tm  him  near  a  pathway  along  which  he 
was  accustomed  to  go  to  and  from  bis  Odd. 
The  question  In  the  trial  below  thai  was  not 
■0  much  whether  the  killing  was  done  with 
malioe  aforethought  premeditation,  and  de- 
Ilbnatlon,  for  there  was  no  room  for  dlq>ute 
about  that  but  whether  the  defendant  was 
llie  person  who  committed  the  deed. 


On  the  whde  case  we  find  no  prejudicial 
errmr,  and  ate  convinced  that  the  judgment 
was  right  It  Is  therefore  affirmed. 


ST.  LOUIS  SOUTHWBSTBBN  BT.  00.  v. 
GBA.T80N.  Collector  of  Taxes. 
(Snineme  Court  of  Arkansas.  Jan.  9, 1904.) 

LSTBBS— DISTRICT  AND  TBRBITORIAL  UHTT— 
SPECIAL  ACT— CONSTITOTIONAI. 
UAW— DBOfURRBB. 

1.  Act8  1901,  p.  27,  establiBhing  a  drainage 

district  for  the  purpose  of  maintaininff  a  par- 
ticular levee,  and  prorlding  that  it  shall  inclade 
the  "track  and  roadbed"  of  a  certain  railroad, 
iDclndes  the  right  of  way  of  sach  railroad. 

2.  Acts  1901,  p.  27,  establishlDg  a  drainage 
district  for  the  purp<»e  of  maiotaiuiBg  a  par- 
ticular ievee,  is  not  invalid  because  the  same 
resnlt  could  nave  been  aecompUshtd  by  a  gen- 
eral act 

3.  Acts  1901,  p.  27,  eetabllshine  a  drainage 
district  for  the  purpose  of  maiDtaining  a  par- 
ticular levee,  does  not  euapend  the  general  law 
on  the  subject  contained  In  Sand.  &  H.  Dig.  8| 

1203-1232. 

4.  TDe  presomptiou  la  that  a  general  act  was 
not  intended  to  repeal  a  private  special  act, 
though  the  general  act  contains  a  clause  re- 
pealing all  acts  inconsistent  with  it 

5.  Act  1901,  p.  27.  esUblisbing  drainage  die- 
trict  for  the  purpose  of  maintaining  a  particular 
levee,  Is  not  repealed  by  Acta  1903,  p.  278,  re- 
lating to  the  reclamation  of  lauds  oy  the  coo- 
stmction,  widening,  altetlng,  or  deepming  of 
any  ditch,  drain,  or  water  course,  since  the  for- 
mer  is  a  special,  and  the  latter  a  general,  act. 

e.  The  fact  that  Acts  1001,  p.  27,  establish- 
ing a  drainage  district  for  the  purpose  of  main- 
taining a  partlcolar  levee,  does  not  provide  for 
the  interested  party  to  have  a  day  in  court,  does 
not  violate  Const.  U.  S.  Amend,  14,  {  1,  provid- 
ing that  no  person  shall  be  deprived  of  property 
without  due  process  of  law. 

7.  The  tmtfa  of  the  allegation  in  a  suit  for 
Injunction  against  the  enforcement  of  taxes  lev- 
ied nuder  Acts  1901,  p.  27,  establiahiog  a  drain- 
age district  for  the  purpose  of  maintaining  a 

Krtlcolar  levee,  that  plalntifTs  land  will  not  be 
uefited  by  the  Improvement  I*  uot  admitted 
by  demurrer. 

Appeal  from  Greene  Cbanceiy  Court;  Bd- 
ward  D.  Bobertson,  Chancellor. 

Suit  by  the  St  Louis  Southwestern  Rail- 
way Company  against  Addison  Grayson,  col- 
lector of  taxes.  From  a  decree  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

The  General  Assembly  of  the  State  of 
Arkansas,  at  Its  session  held  in  1901  (page 
27  of  the  Acts  of  1901),  passed  an  act  estab- 
lishing a  drainage  and  levee  district  The 
first  section  Is  as  follows:  "Section  1.  That 
all  portions  of  the  territory  of  Clay  and 
Greene  counties  lying  east  of  the  St  Lonls 
Southwestern  Railway,  Including  the  track 
and  roadbed  of  said  railway,  and  west  of 
the  St.  Francis  river,  and  north  of  the  south- 
em  boundary  .  line  of  township  eighteen, 
north,  be  established  and  constituted  a  drain- 
age and  levee  district  for  the  purpose  of 
maintaining  tbe  levee  now  In  existence  In 
said  territory."  Section  11  reads  as  follows: 
"There  shall  be  levied  and  collected,  and  the 
'same  is  bereby  levied,  on  all  the  lands  sub* 

T4.  Bm  Statntta,  vol.  44,  CenL  Dls.  H  >».  ». 
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Ject  to  taxatioa  In  said  dntlnage  and  levee 
district  for  the  jwt  1801,  five  mills  on  eacb 
dollar  of  tlie  usesaed  ralue  of  said  lands  for 
the  said  year  for  state  and  county  purposes, 
which  levy  or  tax  shell  be  by  the  clerks  of 
said  counties  of  Clay  and  Greene,  respectlre- 
ly,  extended  uj^a  the  tax  books,  for  said 
year,  In  making  oat  and  preparing  the  same^ 
and  the  same  shall  be  collected  by  the  col- 
lectors of  said  counties,  reqtectiTely,  at  the 
time  of  collection  of  state  and  coun^  taxes, 
and  of  said  amount  the  sum  of  one  mill,  or 
80  much  tliereof  as  shall  be  necessary,  shall 
be  e:q>ended  in  said  leree,  and  the  remainder 
shall  be  expended  in  collecting  and  main- 
taining said  ditch,  and  said  collectors  shall 
settle  with  said  boards  as  to  the  amount  col- 
lected by  them,  reapecttvely,  and  pay  the 
same  over  to  the  treasurer  of  the  board  upon 
its  order."  Section  12  reads  as  follows:  "If 
the  amount  assessed  for  the  year  1801,  nu- 
der  the  abore  section,  shall  not  be  sufficient 
to  complete  and  maintain  said  ditch  and 
levee,  said  board  sball  have  powa  to  levy 
such  amounts  from  year  to  year,  as  they 
may  think  proper,  not  to  exceed  flve  mills  on 
the  dollar  of  the  assessed  value  of  the  land 
In  said  district,  which  shall  be  placed  on  the 
tax  books,  collected  and  accounted  for,  and 
paid  over  as  is  directed  by  the  preceding  ! 
section.  Provided,  the  taxes  of  each  year 
shall  be  levied  and  assessed  and  filed  in  the 
clerk's  office  of  the  counties  of  Clay  and 
Greene^  In  time  for  the  clerk  to  enter  the 
same  on  the  tax  books  for  each  year  the 
same  may  be  levied  or  assessed."  Under  the 
provisions  of  this  act  the  clerk  of  Greene 
county  extended  against  tin  right  of  vray, 
roadbed,  track,  ties,  and  trestles  in  Greene 
county  in  1801  a  tax  of  B  mills  on  the  dollar 
of  the  assessed  valuation  of  the  same;  north 
of  township  IS,  aggregating  about  (303.  On 
the  4th  day  of  April,  1902,  the  railway  com- 
pany filed  a  complaint  in  the  Oreene  county 
chancery  court  against  the  appellee,  Addl-  I 
son  Grayson,  and  alleged  that  it  was  a  rail-  { 
way  company;  that  it  owned  and  operated  a  { 
railway  line  through  Greene  county;  that 
its  line  of  road  had  been  duly  assessed,  and 
that  state;  county,  school  and  road  taxes  had 
been  duly  extended  against  it,  which  sum 
It  would  pay;  that  the  clerk  bad  indorsed  a 
warrant  on  the  collector's  books  authorldng 
and  directing  him  to  collect  state,  county, 
school,  road,  ditch,  and  levee  taxes;  that  the 
property  vras  not  liable  for  tlie  levee  and 
ditch  taxes;  that  the  act  under  which  th^ 
were  levied  was  nnconsUtntlonal  and  void, 
and  that  an  attempt  to  enforce  the  same  was 
in  violation  of  article  14,  |  1,  of  the  Consti- 
tution of  the  United  States,  and  an  attempt 
to  take  property  without  due  process  of  law; 
that  neither  the  construction  of  the  levees 
mentioned,  nor  the  digging  of  the  ditches  and 
drains  moitloned,  nor  the  maintenance  of 
either,  would  in  any  way  benefit  the  plain-  * 
tIK  or  its  property  (the  roadbed,  right  of 
way,  or  tracks  mentioned),  either  directly  or 


IndirecUy;  that  ttie  levees  inovlded  Cor  end 
mentioned  did  not  come  within  four  miles  of 
any  of  Its  proper^  or  of  its  rlgbt  of  way: 
.that  the  ditdi  or  drain  provided  for  In  said 
act  did  not  run  within  two  miles  of  Its  road- 
bed or  right  of  way  and  tracks;  and  tbat  the 
tax  levied  was  excessive— and  prayed  for  an 
Injunctloit  enjoining  the  collector  from  eol- 
lecttug  any  part  of  the  tax  levied  for  dlb^ 
and  levee  purposes.  The  commlasfonera  ap- 
pointed to  carry  out  the  purpose  of  Hie  act 
WOTO  made  parUee,  and  th^,  vrlth  fbs  col- 
lector, filed  an  answer  and  croas-bUl.  tn 
which  0iey  alleged  that  the  tax  aascoscd  un- 
der the  drainage  act  against  all  property 
within  the  territory  In  Oreene  county  ag- 
gr^ted  1651,  and  that  tbe  plalntlfl  was  lia- 
ble for  $803  of  that  sum,  and  prayed  for 
Judgment  for  the  same:  Attear  tte  answer 
and  cross-bill  wen  filed,  by  consent;  a  de- 
murrer was  filed  to  the  complaint  npon  the 
gronnd  that  It  did  not  state  facts  sttfDdent 
to  entitle  the  appellant  to  the  relief  tor  wUcb 
it  prayed.  Upon  a  hearing  the  court  sna- 
talned  the  demuirar.  Plaintiff  dected  to 
stand  upon  Its  complaint,  and  the  same  was 
by  the  court  dlamlaaed  at  appellant's  costs, 
and  judgment  rendered  In  favor  of  tlie  ap- 
pellee for  tbe  sum  of  f308^  from  wUcfa  an 
appeal  was  taken. 

Saml.  H.  West  and  J.  G.  Hawthorne,  for 
appellant.  R.  £.  L.  Johnson,  W.  S.  Lnua. 
and  Ros^  Hemingway  &  Bose.  for  appellee. 

HUGHBS,  7.  (after  stating  tbe  Caete^. 
The  defendants  cont«id  that  tise  act  levying; 
this  tax  (Acta  1801,  p.  27)  is  not  l»oad  enon^ 
to  be  construed  to  Include  the  rlgbt  of  way; 
that  the  words  'including  tiie  track  and  road- 
bed of  said  railroad,"  as  used  In  Uie  flxat  sec- 
tion of  said  act  defining  the  bonndarles  fst 
said  dtstrici;  do  not  Include  fbe  real  estate 
or  right  of  way.  We  are  of  tbe  opinion  that 
the  words  the  "roadbed  and  track,"  as  nsed 
in  the  said  first  section,  were  intended  by  t)>e 
Legislature  to,  and  do.  Include  the  rlgbt  el 
way.  The  statute  of  this  state  relating  to 
the  assessment  and  valuation  of  railroad 
property  for  taxation  provides  as  follows: 

"Sec.  6468.  Such  peraon,  company  or  corpo- 
ration shall  also  state  the  fair  and  actual 
aggregate  value  of  tlie  ^ole  railroad,  taking 
into  consideration,  in  estimating  and  fixins 
such  value,  tbe  entlro  right  of  vray,  as  girea 
by  the  cbarter  of  the  company  or  statutes 
of  the  state;  and  also  taking  Into  consldna- 
tlon  and  estimating  everythii^  of  any  char- 
acter whatever  situated  upon  such  right  of 
way.  and  appurtoiant  to  suA  r^lroad,  wbddi 
adds  to  the  value  of  such  railroad  as  an  «i- 
tlre  thing." 

"Sec.  6471.  Such  ralhwad  •  •  •  OmU 
be  held  to  be  real  estate  tor  tbe  purposes  of 
taxation  and  denominated  ^dlroad  track' 
•  •  •  and  wliai  advertised-  and  scUd  for 
taxes,  no  otbCT  desctlivtion  irlU  bo  necesBary." 

Sand.  &  H.  Dig. 
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The  atatnte  having  provided  that  railroad 
stull  be  BBsessed  and  taxed  as  a  whole,  and 
not  having  in  this  instance  provided  any 
other  mode  of  aBsessiuent,  we  must  conclude 
that  the  flrst  section  of  the  act  under  con- 
sideration was  intoided  by  the  Legislature  to 
tnclnde  the  right  of  way,  and  ttiat  its  aasesft- 
ment  was  therefore  proper. 

The  law  treats  a  railroad  and  its  appur- 
tenances as  one  entire  thing.  Applegate  t. 
Ernst,  3  Bush,  648,  96  Am.  Dec.  272.  A  part 
ot  a  railroad  cannot  be  sold  under  execution. 
Kansas  City  Ry.  Go.  t.  Waterworks  Imp. 
XMst.  68  Ark.  S79,  S9  S.  W.  248. 

The  appellant  contends  that  the  act  Is  In- 
Talid  because  the  same  result  could  have 
been  accomplished  by  a  general  act.  But 
whether  a  special  act  is  necessary  Is  a  mat- 
ter within  the  discretion  of  the  Legislature. 
Boyd  T.  Bryant,  85  Ark.  78,  37  Am.  Rep.  6; 
Davis  T.  Gaines,  48  Ark.  371,  3  8.  W.  184; 
State  v.  Sloan,  66  Ark.  67».  63  8.  W.  47.  74 
Am.  St  Rep.  106. 

It  Is  said  that  the  act  of  1901  suspends  the 
general  law,  as  contained  In  sections  12<^ 
1232  of  Sandels  &  Hill's  Digest,  in  relation 
to  drains  and  ditches.  The  act  of  1901  was 
passed  tor  the  purpose  of  maintaining  a  levee 
Rnd  constructing  a  ditch.  This  act  of  1901 
does  not  exactly  cover  the  same  purpose  of 
the  former  statute,  and,  we  think,  was  not 
Intended  to,  and  does  not,  suspend  Uie  former 
in  Sandels  &  Hill's  Digest 

It  is  also  contended  that  the  act  of  1901 
has  been  repealed  by  the  act  of  1903  (Acts 
1908,  p.  27^  relating  to  the  reclamation  of 
lands  by  the  construction,  strengtbentng,  wi- 
dening, altering  or  deepening  of  any  ditch, 
drain,  or  water  course.  The  act  of  1001  is  a 
special  act,  and  the  act  of  1903  is  a  general 
act;  and  It  is  held  that  the  presumption  is 
that  a  g^eral  act  was  not  intended  to  repeal 
a  prior  q>eclal  act,  even  though  the  general 
act  contains  a  clause  repealing  all  acts  In- 
consistent with  It  Chambvlain  t.  State,  CO 
Ark.  137,  6  &  W.  524;  Endlich,  Interpreta- 
tion of  Statutes,  {  223  et  seq.  There  does  not 
seem  to  be  any  Intention  in  the  act  of  tWS 
that  it  shall  contain  all  the  law  on  the  sub' 
Ject  of  the  act  State  v.  Kirk,  53  Ark.  339, 
13  S.  W.  925;  Kountze  v.  Omaha  (Neb.)  88 
N.  W.  117. 

Counsel  for  appellant  say  that  "the  act  does 
not  provide  for  an  interested  party  to  have  a 
day  in  court"  The  act  provides  for  the  as- 
sessment to  be  made  upon  "the  assessed 
value  of  said  lands,  for  said  year  for  state 
and  county  parposes."  The  assessment  for 
state  and  county  purposes  is  made  by  the 
board  of  railroad  OHnmlssloners,  and,  accord- 
ing to  St  Louis  Railroad  Oo.  v.  Worthen,  S2 
Ark.  529,  IS  S.  W.  254.  7  L.  R.  A.  374,  the 
railroad  company  had  its  day  in  court,  and 
no  other  notice  was  necessary,  and  this 
though  no  appeal  from  the  decision  of  the 
board  is  provided  fw.  When  the  assessment 
Is  made  by  the  Board  of  Railroad  Commls* 
itoncrs,  It  is  considered  in  the  nature  of  a 


Judgment,  which  the  railroad  company  is  es- 
topped to  question.  Qossett  v.  Kent,  19  Ark. 
602;  Wel^  on  Assessments,  {  20,  note  3, 
and  cases  cited.  The  Legislature  has  full 
and  complete  power  of  legislation,  except  as 
prohibited  by  the  Constitution  of  the  state 
or  the  Constitution  of  the  United  States.  In 
WUUams  v.  Eggleston,  170  U.  S.  304,  311, 
18  Sup.  Ot  617,  619,  42  L.  Ed.  1017,  it  is 
said:  "Neither  can  it  be  doubted  that,  if 
the  state  Constitution  does  not  prohibit,  the 
Legislature,  speaking  generally,  may  create  a 
new  taxing  district,  determine  what  territory 
shall  belong  to  such  district  and  what  prop- 
erty  shall  be  considered  as  benefited  by  a 
proposed  Improvement  And  in  so  doing  It 
is  not  compelled  to  give  notice  to  the  parties 
resident  within  the  territory,  or  permit  a 
hearing  before  itself,  one  of  its  committees, 
or  any  other  tribunal,  as  to  the  question 
whether  the  property  so  included  within  the 
taxing  district  Is  In  fiict  benefited."'  In  Spen- 
cer V.  Merchant  125  U.  S.  345,  8  Sup.  Ct 
921,  81  L.  Ed.  763,  Mr.  Justice  Gray  said, 
in  flflSrmlng  the  Judgment  of  the  New  York 
court,  that  '*tbe  Legislature  may  commit  the 
ascertainment  of  the  sum  to  be  raised,  and 
of  the  benefited  district  to  commissioners, 
but  Is  not  bound  to  do  so,  and  may  settie 
both  questions  for  itself,  and,  when  it  does 
so,  its  action  Is  necessarily  conclusive  and 
beyond  review.  No  hearing  would  open  the 
discretion  of  the  legislature,  or  be  of  any 
avail  to  review  or  change  it.  •  •  •  The 
Judicial  department  cannot  prescribe  to  the 
legislative  department  limitations  upon  the 
exercise  of  Its  acknowledged  powers."  See, 
also,  Falibrook  Irrigation  District  v.  Bradley, 
164  U.  S.  176,  17  Sup.  Ct  56,  41  L.  Ed.  SGQ; 
McGtehee  v.  Mathis,  21  Ark.  40;  Carson  v. 
St  Francis  Levee  District  69  Ark.  528,  27 
8.  W.  590;  Parsons  v.  District  of  Columbia, 
170  U.  S.  55,  16  Sup.  Ot  621,  42  L.  Bd.  943. 
Judge  Cooley,  in  his  work  on  Taxation,  says: 
"The  whole  subject  of  taxing  districts  be- 
longs  to  the  Legislature.  So  much  is  un- 
questionable. The  authority  may  be  exer- 
cised directly,  or,  in  case  of  local  taxes,  it 
may  be  left  to  local  boards  or  bodies.  *  •  • 
If  the  Legislature  has  fixed  the  district  and 
levied  the  tax  for  the  reason  that  in  the 
opinion  of  the  legislative  body,  such  district 
is  pienteously  benefited,  its  action  must,  in 
general,  be  deemed  conclusive."  Again,  at 
page  53,  he  says:  "The  clause  recited  from 
Magna  Charta  does  not  Imply  the  necessity 
for  Judicial  action  in  every  case  in  which 
the  property  of  the  citizen  may  be  taken  for 
public  use.  On  the  contrary,  a  legislative 
act  for  that  purpose,  when  dearly  within  the 
limits  of  the  legislative  authority,  is  of  itself 
the  law  of  the  land;  and  an  act  providing 
for  the  levying  of  taxe^  and  the  means  of 
their  enforcement.  Is,  as  we  have  seen,  with- 
in the  unquestioned  and  unquestionable  pow- 
er of  the  Legislature.  It  la  tho-efore  the  law 
of  tbe  land,  not  merely  In  so  far  as  it  lays 
down  a  general  rule  to  be  observed,  but  In 
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all  the  proceedbiss  and  all  ttie  ptoceas  whldi 
'it  points  out  OT  proTidM  for  In  order  to  gin 
the  role  full  oomUxm."  Cooley  on  Taxation, 
p.  63. 

The  compbdnt  states  that  the  lands  of  the 
plaintiff  wUl  not  be  benefited  by  the  improve- 
ment.  and  the  contention  secana  to  be  that 
the  demnrxer  admits  this  to  be  a  tact  But 
this  is  not  admitted  by  the  demonw.  "Nor 
does  a  demurrer  admit  allegations  which  are 
lei^lly  impossible  or  contrary  to  l^ilslattve 
enactment,  or  which  the  law  does  not  allow 
to  be  iffoved."  6  Bnc.  of  Pleading  de  Prac- 
tice, p.  838. 

The  decree  of  the  chancellor  is  In  all  things 
afOrmed. 


CABLE  T.  JONES. 

(Snprpme  Oonrt  of  Missouri,  Division  No.  1. 
Feb.  10,  1904.) 

SPECIFIC    PBRFORMANCB  —  ALTBRATION  OF 
CONTRACT—EFFECT— BVIDBNCB 
— BUFFICIBNCT. 

1.  A  person  who  hsa  ainied  a  contract  to 
convey  Utnd  oaunot  escape  liability  thereon  hj  a 
snbaeqaent  alteration  thereof  made  b;  his  agent, 
without  consulting  him,  and  with  the  intent  to 
defraud  the  purchaser. 

2.  Where,  in  a  ault  to  enforce  a  contract 
whereby  defendant  agreed  to  convey  land  to 
plaintiu,  It  appeared  toat  the  contract  was  cer- 
tain and  capable  of  performance,  aud  was  sign, 
ed  by  defendant,  and  that  subsequently  defend- 
ant's agent,  withoat  consaltation  with  him,  al- 
tered the  terma  thereof,  tliat  the  purchaser  de- 
clined to  accept  the  contract  as  altered,  but  in- 
sisted on  defendant  performing  the  contract  as 
orli^slly  riened,  and  that  the  pnrchaser  tender- 
ed the  pnruiaRe  money  and  demanded  a  deed, 
the  chancellor  was  warranted  in  decreeing  spe- 
cific performance. 

Appeal  from  Circuit  Oonrt,  Jackson  Conn- 
ty;  J.  H.  Slover,  Judge. 

Suit  by  Amanda  Cable  against  Samud  R. 
Jones.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Henry  Smith,  for  appellant  O.  A.  Lucas, 
for  respondent 


MARSHALL,  J.  This  Is  a  proceeding  in 
equity  to  compel  the  defendant  to  q^eclfically 
perform  his  contract  to  sell  to  the  plaintiff 
lot  1  of  McLaln'a  Woodland  Park,  on  the 
southeast  comer  of  Twenty-Ninth  street  and 
Woodbind  avenue,  in  Kansas  City,  having  a 
front  of  Bl  feet  by  a  depth  of  ISO  feet  The 
answer  is  a  vtflfled  plea  of  non  est  factum, 
and  a  general  denial  The  plaintiff  secured  a 
decree  In  the  circuit  court,  and  the  d^endant 
appealed.  No  errors  of  law  are  assigned; 
the  defendant's  whole  contention  is  that  the 
trial  court  erred  in  its  finding  of  f&ct 

Briefly  stoted,  the  controversy  Is  this:  The 
defendant  owned  the  land  in  question,  and 
had  placed  it  in  the  Eiands  of  J.  A.  McLaugh- 
lin for  sale  at  the  price  of  $50a  McLaughlin 
advertised  it  for  sale  at  $0Oa  The  pkiintiff 
wanted  to  by  it  and  her  husband,  acting  for 
her,  entved  into  negotiations  with  McLaugh- 


Iln  to  buy  It  and  offered  him  9400  for  it 
McLaughlin  reported  the  offer  to  the  defend- 
ant and  he  told  McLaughlin  he  would  take 
9125  for  it  and  that  he  (Mclaughlin)  ml|^ 
have  all  be  could  get  over  that  amount 
BCcLaughlin  then  told  phUntUTa  husband  he 
could  have  it  for  9460^  and  he  said  to  get  19 
the  ctmtract  When  McLaughlin  brought  the 
contract  to  Mr.  Cable,  he  said  he  waa  not  sat- 
isfied whether  or  not  the  contract  covered  the 
special  taxes.  Mr.  Gable  saya  tbat  when 
McLaughlin  told  him  he  had  the  propor^  fbr 
sale,  the  fliyt  question  he  asked  him  waa 
whether  the  price  covered  the  paving  and 
sewer  taxes,  and  McLaughlin  aald  tbey  were 
all  paid,  but  if  not  they  would  be  iwld.  Ue- 
Laugblto  ^iles  that  anything  of  the  kind 
took  place  At  any  zate,  Mr.  Gable  and  Mr. 
McIiSughlln  went  to  the  office  of  Mr.  Lucas, 
Mr.  Gable's  attorney,  and  he  objected  to  the 
contract  tbat  Mr.  M^lAUghlln  had  drawn  up, 
and  the  latter  went  and  got  a  printed  form 
of  a  contract  and  Mr.  Lncas  changed  it  and 
drew  up  a  contract  which  contfUned  this  i«d- 
vlslon:  "The  seller  also  agrees  to  pay  all 
state,  county  and  municipal  taxes,  geaienU 
and  q>edal.  and  all  assessmento  now  a  lien 
on  said  property,  excepting  taxes  for  the 
year  1901  and  thereafter,  and  all  asseBsments 
for  public  parks  not  now  due  and  payable, 
which  are  to  be  assumed  and  paid  by  the 
buyer."  The  contract  so  drawn  was  given  to 
McLaughlin  to  be  signed  by  Jones,  tbe  de- 
fendant McUiughlln  took  the  contract  to 
Jones,  and  he  signed  It  just  as  It  was  writ- 
ten, he  says,  without  readiiv  it  After  be 
signed  it  McLaughlin  took  the  contract  so 
signed  by  Jones  to  Cable,  and  be  said  be  still 
was  not  satisfied  about  the  special  taxes, 
tbat  they  might  be  a  Hen  althon^  not  issued, 
and  asked  him  to  let  the  matto:  rest  until  tbe 
next  evening,  whldi  McLaughlin  agreed  to. 
Cable  consulted  his  attorney  about  it  and  be 
advised  that  the  taxes  were  a  lira,  and  tbat 
tbe  contract  was  all  right  and  Uiat  Jones 
would  have  to  pay  them.  Cable  saw  Mc- 
Laughlin and  told  him  the  contract  was  all 
right,  and  to  bring  It  out  to  bis  house,  and 
his  wife  would  sign  it  and  pay  the  $50  re- 
quired by  tbe  contract  to  be  paid  at  once. 
At  that  time  the  contract  was  Just  as  Mr. 
Lucas  had  written  It  and  contained  the  pro- 
vision that  tbe  seller  should  pay  the  special 
taxes,  and  was  idgned  by  Jones.  Mcl^iughlin, 
however,  did  not  come  that  night  Tbe  next 
day  -Cable  saw  McLaughlin,  and  asked  him 
why  he  had  not  come  He  answered :  Well, 
after  you  consulted  a  lawyer  and  you  found 
out  tbat  tbe  taxes  are  to  be  paid,  Mr.  Jooes 
don't  want  to  pay  them,  and  he  won't  stand 
witti  the  contract"  Cable  replied:  "Mr.  Mc- 
Laughlin, he  has  already  signed  the  contract 
and  we  have  never  talked  about  anything 
else  but  that  he  should  pay  the  taxes.  Tbat 
Is  our  contnuJt  and  I  insist  on  it  X  have 
been  to  the  expanse  of  employing  a  lawyer, 
and  I  insist  on  the  contract"  McIjtagbliD 
replied,  "If  that  ia  the  case  I  will  bring  it 
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oat  to  tbe  house  to-nlKht"  McLaugblln  sajB 
that  after  Mr.  Lucas  drew  up  ti  contract  be 
took  it  to  Jones  and  he  signed  It,  and  after 
he  had  the  talk  with  Gable  about  the  taxes  he 
spoke  to  Mr.  Thornhill  about  it,  and  asked 
him  If  Jones  would  he  liahle  for  the  taxes  un- 
der tbe  contract,  and  Mr.  Thornhill  said  he 
would  be.  Then  McLaughlin  asked  Thomblll 
what  he  should  put  In  the  contract  to  make 
It  so  Jones  would  not  have  to  pay  the  taxes, 
and  Thomblll  told  hfm  to  write  the  words 
**whlch  are  now  due  and  payable"  after  tbe 
word  "property"  In  the  clause  of  the  contract 
above  quoted,  and  McLaughlin  then  wrote 
these  words  in  tbe  contract.  The  clause 
would  then  read:  "The  seller  also  agrees  to 
pay  all  state,  county  and  municipal  taxef?, 
genera]  and  special,  and  all  aaseaaments  now 
a  lien  on  said  property  which  are  now  dne 
and  payable,"  etc.  ]7he  special  taxes  were 
at  that  time  a  Hen,  but  under  the  charter  of 
the  dty  were  payable  In  four  annual  Install- 
ments, and  were  therefore  not  then  "doe  and 
payable."  So  that  the  contract  as  drawn  by 
Mr.  Lucas  required  Jones  to  pay  the  special 
taxes  because  they  were  then  a  lien,  whereas 
the  change  made  by  McLaughlin  after  Jones 
signed  the  contract  did  not  require  Jones  to 
pay  the  special  taxes,  because,  although  they 
were  a  lien,  they  were  not  then  due  and  pay- 
able. Mcl<anghlin  says  be  made  a  copy  of 
the  contract  for  Jones  after  be  had  signed  It. 
Jones  produced  this  copy  and  offered  It  In 
«Tidence,  and  it  did  not  contain  the  words, 
**whicb  are  now  due  and  payable,"  but  was 
an  exact  copy  of  the  contract  as  Mr.  Lucas 
bad  drawn  It.  On  the  evening  of  the  day  on 
which  Cable  had  insisted  on  the  contract  be- 
ing carried  out,  McLaughlin  went  to  Cable's 
house,  as  he  bad  agreed,  and  took  tbe  con- 
tract The  evidence  Is  overwhelming  that 
Cable  asked  McLaughlin  if  the  contract  was 
Just  as  it  was  drawn  by  Mr.  Lucas,  and  Mc- 
Laughlin answered,  "Precisely."  McLaugh- 
lin denies  this,  however.  Cable  first  started 
to  get  a  pen  and  ink  to  bave  the  contract 
signed,  but  stopped,  and  said,  "Maybe  we 
had  better  read  the  contract."  When  he  read 
it  and  came  to  the  clause  McLaughlin  had  in- 
serted, he  stopped,  and  told  McLaughlin  that 
was  not  in  the  contract  as  Mr.  Lucas  had' 
drawn  it.  McLaughlin  replied  that  it  was. 
Cable  then  charged  McLaughlin'  with  trying 
to  deceive  blm,  and  with  having  put  that 
clause  in  the  contract  after  Jones  signed  It, 
and  demanded  that  it  be  erased.  M(^ugh- 
.  lln  at  flrst  refused  to  do  so.  Cable  then  said 
that  unless  it  was  erased  his  wife  would  not 
sign  It,  and  that  he  would  hold  McLaughlin 
responsible  for  the  trouble  he  had  been  pnt 
to  in  tbe  matter.  McLaughlin  then  said  he 
would  erase  It  and  did  so,  and  Mrs.  Cable 
signed  the  contract,  and  the  (50  was  paid  to 
bim.  and  be  left.  McLaughlin  says  he  was 
coerced  into  oaslng  It,  not  by  any  demon- 
stration of  force,  but  because  Cable  said  If 
he  would  not  do  so  there  would  be  trouble 
**rl^t  now,"  and  he  did  not  want  any  trou- 


ble. Under  the  terms  of  the  contract  tbe  sell- 
er had  10  days  to  furnish  an  abstract  of  ti- 
tle; When  this  was  not  done,  Cable  called  on 
McLaughlin  and  asked  him  wliy  It  had  not 
been  done.  McLaughlin  replied  that  Jones 
would  not  pay  tbe  special  taxes,  and  that 
Jones  said  the  erasure  of  tbe  addition  to  the 
contract  "killed  the  contract"  Thereafter 
Cable  tendered  Jones  the  $400,  balance  of  the 
purcbase  money,  and  demanded  a  deed. 
Jones  refused  to  accept  the  money  or  to  make 
the  deed.  Hence  this  suit.  The  chancellor 
found  fOr  the  plalntlif,  and  that  McLaughlin 
bad  been  guilty  of  a  spoliation  of  the  contract 
after  Jones  signed  It,  and  decreed  specific 
performance. 

1.  The  facts  In  this  case,  compressed  into 
a  small  compass,  are,  clearly,  that  Jones 
wanted  to  sell  the  land  at  $500.  Mclaughlin 
wanted  a  commissltm  for  selling,  so  he  ad- 
vertised it  at  six  hundred.  Cable  otTered 
$400,  and  McLaughlin  reported  the  offer  to 
Jones,  and  be  said  he  would  take  $42Ci,  and 
McLaughlin  could  have  all  he  could  get  over 
that  sum.  McLaughlin  then  <^ered  it  to 
Cable  at  $4G0,  and  Cable  accepted  tbe  ofTer. 
McLaughlin  drew  up  a  contract  of  sale,  which 
Cable  did  not  think  sufficiently  covered  the 
payment  of  taxes  by  the  seller.  Bo  Cable 
and  McLaughlin  went  to  tbe  office  of  Mr. 
Lucas,  and  he  drew  up  the  contract  sued  on, 
by  using  a  printed  blank  that  McLaughlin 
fumlBbed,  and  making  the  necessary  changes. 
This  contract  required  Jones  to  pay  all  taxes 
that  were  a  lien  on  the  property.  All  parties 
knew  that  some  public  improvements  bad 
been  made,  and  Cable  asked  McLaughlin  If 
they  had  been  paid  for.  He  replied  that  he 
thought  they  had  been,  but,  If  not  they  would 
be  paid.  Mclaughlin  took  the  contract  to 
Jones,  and  he  signed  It  He  then  took  It  to 
Cable,  who  still  expressed  doubts  whether 
tbe  contract  was  explicit  enough  on  the  ques- 
tion of  the  taxes,  and  asked  to  have  the  mat- 
ter laid  over  until  the  next  day,  which  was 
don&  McLaughlin  did  not  come  to  Cable's 
home  the  next  day,  and,  when  Gable  went  to 
htm  to  find  the  reason,  McLaughlin  said  Jones 
would  not  pay  the  taxes.  Cable  insisted  up- 
on the  contract  being  carried  out,  and  Mc- 
Laughlin promised  to  come  to  his  house  that 
night  and  have  it  signed.  Then  McLaughlin 
consulted  Thomblll  about  it,  and  upon  his  ad- 
vice that  Jones  would  be  liable  for  the  taxes 
under  the  contract  and  upon  his  advice  as 
to  what  was  necessary  to  do  to  -make  Cable 
liable  for  the  taxes,  McLaughlin  Inserted  the 
words  "which  are  now  due  and  payable"  In 
the  contract  He  did  this  without  consulting 
Jones  or  any  one  else  In  Interest.  When  be 
took  the  contract  to  Cable's  house,  In  re- 
sponse to  Cable's  Inquiry  If  the  contract  was 
Just  as  Lucas  had  drawn  it  McLaughlin  an- 
swered, "Precisely."  Cable  had  misgivings, 
however,  and  read  It  and  discovered  tbe 
spoliation,  and  tdiarged  Mclaughlin  with  hav- 
ing changed  it  McLaughlin  still  insisted  that 
It  was  just  as  Lucas  had  drawn  it  Gable 


Digitized  by 


Google 


782 


78  SOUTHWBSTBBN  BBFOBTBB. 


then  charged  HcLangblln  with  trying  to  de- 
ceive blm,  and  with  bavlng  changed  the  con- 
tract after  Jones  had  signed  It,  and  demand- 
ed that  the  addition  made  by  McLangblin  be 
erased.  At  first  McLaughlin  refused  to  do 
so:  bnt  upon  Cable  telling  him  that  he  would 
bold  him  responaible  for  the  trouUe  and  ex- 
pense be  bad  been  put  to,  McLauglilln  erased 
the  words  he  had  added,  the  money  was  paid, 
and  the  contract  was  signed. 

The  whole  controversy  Is  as  to  who  i^all 
pay  the  special  tax.  The  record  does  not 
clearly  show  how  much  that  amounted  to. 
There  Is  no  room  for  doubt  that  the  agree- 
ment was  that  the  purchaser  wag  to  get  a 
clear  title,  and  that  the  seller  should  pay  the 
special  taxes.  If  they  had  not  already  been 
paid.  The  contract  as  drawn  by  Mr.  liucas, 
and  as  agreed  to  by  Gable  and  McLangfalln, 
and  as  signed  by  Jones,  expressly  so  pro- 
vided. The  change  was  made  by  McLaugh- 
lin after  Jones  signed  It,  and  witbont  con- 
Jiiltatlon  with  him,  and  McLaughlin's  subse- 
3uent  conduct  clearly  shows  that  he  Intended 
to  deceive  and  trick  Cable,  and  his  conduct 
when  his  fraud  was  discovered,  and  his  lame 
pretense  that  he  eliminated  the  fraud  by 
reason  of  Cable's  coercion,  conclusively  es- 
tablish that  the  chancellor  was  right  in  re- 
jecting his  testimony  and  In  finding  for  the 
plaintiff.  In  the  face  of  all  this,  the  defend- 
ant iQTofces  what  was  said  by  this  court  In 
Kelly  T.  Thuey,  14S  Mo.,  loc.  dt  434,  46  S. 
W.  302:  "Hitherto  we  have  tolerated  no  al- 
teration in  the  contract;  and  we  have  always 
regarded  and  still  regard  any  change  on  the 
face  of  the  paper  as  a  nullifying  alteration. 
By  thus  holding  we  Int^d  to  make  the  payees 
or  obligees  of  money-bearing  or  title-bearing 
obligations  honest,  whether  that  disposition 
accords  with  their  natural  inclinations  or  not 
Of  course,  by  these  remarks  we  do  not  refer 
to  cases  of  spoliation  by  a  stranger,  nor  to 
filling  blanks  purposely  left  to  be  filled  or 
authorized  to  be  filled."  That  rule  Is  wise 
and  wholesome,  but  as  McLaughlin  was  the 
spoliator  It  does  not  lie  in  the  mouth  of  the 
defendant  to  aak  that  the  role  be  enforced 
as  a  shield  to  his  wrong. 

The  remedy  of  specific  performance  lies 
within  the  sound  Judicial  discretion  of  the 
chancellor.  Paris  v.  Haley,  61  Mo.  453;  Veth 
V.  Glerth.  92  Mo.  97,  4  S.  W.  432;  Pomeroy 
T.  Fullerton,  131  Mo.  581,  88  S.  W.  178.  The 
contract  sought  to  be  enforced  must  be  cer^ 
tain,  definite,  and  capable  of  being  perform- 
ed. Mastin  T.  Halley,  61  Mo.  196;  Mastin 
V.  Orlmes,  88  Mo.  476;  In  re  Ferguson,  124 
Mo.  674,  27  S.  W.  B13;  'Warren  v.  Costello, 
109  Mo.  344,  19  S.  W.  29,  32  Am.  St.  R^. 
669;  Underwood  v.  Underwood,  48  Mo.  527; 
Oherbonnier  r.  Cherbonnler,  108  Mo.  252,  18 
8.  W.  1088.  The  contract  In  this  case  meas- 
ures up  to  the  full  requirements  of  the  rule, 
and  the  finding  of  the  chancellor  is  the  only 
finding  that  the  evidence  warrants. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.  All  concur. 


MAGNEB  T.  CITY  OF  ST.  LODIS. 

(Supreme  Court  of  Missouri,  Division  Ka  1. 
Feb.  10.  1901.) 

OITT  OFFICBRS-RKHOVINO  ASSISTANTS. 

1.  A  city  ordinaiice  creating  the  office  of  coib- 
missioner  of  public  buildings,  defining  his  do- 
tien,  which  relate  only  to  public  boildins,  au- 
thorizing appointment  by  him  of  janitors, 
watchmen,  engineers,  and  firemen,  and  provid- 
ing that  all  jauitors,  engineers,  or  other  persoai 
appointed  by  him  may  be  removed  by  hun  and 
the  president  of  the  board  of  public  improre- 
ment  when  the  interests  of  the  dty  require  it, 
does  not  give  power  to  remove  Inspectoia,  whoa 
a  later  ordinauce,  imposing  on  such  commii* 
sioner  the  duty  of  inspecting  private  building 
in  the  course  of  couBtruction,  empowered  hua 
to  appoint  to  aid  him  in  the  performance  ct  hit 
new  duties. 

2.  Though,  at  the  time  one  is  appointed  in- 
spector to  assist  the  conunisrioner  of  poblie 
bnlldlng  In  the  duty  of  inspecting  prlTste  boild- 
IngM  in  the  coarse  of  ewstractton,  aa  ozdinaBce 
is  In  force  prescribing  a  yearly  salary  and  a 
term  of  four  years  for  inspectors,  so  that  he  is 
within  St.  I.«uis  City  Charter,  art.  ^  }  43,  de- 
fining the  term  "ofilcers"  to  Indnte  all  persou 
holding  any  dty  situation  with  an  aunnnl  sal- 
ary or  for  a  definite  term,  be  ceases  to  be  an 
officer,  as  regards  mode  of  removal,  on  the  re- 
peal of  such  ordinance  and  the  suhstitntion  of 
abother  giving  such  inspector  only  a  monthlr 
salaiT  and  no  definite  term. 

3.  Under  St.  Louis  City  Charter,  art.  4,  i  14. 

Erovidiug  that  assistants  of  any  officer  sha!! 
old  their  positious  during  good  behavior,  unless 
otherwise  provided  by  ordinance,  bvt  may  be  re- 
moved for  cause  by  the  mayor,  or  by  the  oflBcct 
under  whom  they  work,  at  his  pleasure,  an  offi- 
cer may  remove  his  assistant  without  any  as- 
signment  of  cause  or  without  consultation  with 
any  one. 

Appeal  from  St  Louis  Circuit  Oonrt;  Jno. 
A.  Talty,  Judge. 

Action  by  John  Magner  agalnvt  Uke  dty  <tf 
St.  Louis.  Judgment  for  defendant.  Plain- 
tiff appeals.  Affirmed. 

Leverett  Bell,  for  appellant.  Chan.  W. 
Bates  and  BenJ.  H.  Charles,  for  raspondent 

VALLIANT,  J.  Plaintiff  sues  feo  recover  a 
sum  which  he  claims  was  due  him  for  salary 
as  Inspector  In  the  department  of  pnbUc 
buildings  in  the  dty  of  St:  Louis,  from  which 
position,  he  avers,  he  was  unlawfully  ex- 
duded.  His  appointment  was  In  writing,  as 
follows: 

"St.  Louis.  October  80^  1889. 
"Hon.  Henry  Zlegenhdn,  Mayor.  St  LaOa 

—Dear  Sir: 

X  have  the  honor  to  submit  hmwltli  for 
your  approval  the  following  appointment  In 
accordance  with  the  provisions  of  Ordinance 
No.  18,064,  John  Magner  for  Inspector  In  the 
Department  of  Public  Buildings. 

"Respectfully,  O.  F.  Longfellow, 

"Commissioner  of  Public  Bnlldli^ 

"Approved:   Henry  Zl^nheln,  Mayw." 

The  order  for  his  remoral  ms  also  In 
writing,  as  follows: 

"October  31, 1900. 
"Mr.  John  Magner,  City— Dear  Sir:  Ton 
are  hereby  notified  that  your  services  as  la- 
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spectra:  tit  tndldlngs  will  not  be  required  1^ 
tbe  dt7  of  St  liOtila  After  October  81,  ISOO, 
and  tbe  undersigned  being  of  the  opinion 
that  the  Interests  of  the  city  ngnire  It,  does 
bereb7.  under  tiie  provtadcois  «t  section  12 
of  tbe  Mnnldpil  Oode  of  St  Lonl^  remore 
rou  from  your  said  employment  and  duties 
of  Inspector,  said  removal  to  take  eSteet  at 
the  time  aforesaid. 

"BespectfuUy,  It.  G.  F.  Stenuue, 
''Depn^  Commissioner  Public  Buildings. 
**ApproTed:  Robert  EL  McMatb.  President" 
The  plalntUTa  proposition  Is  tbat  be  was  a 
dty  officer,  and  subject  to  be  removed  only 
on  charge  and  spedflcatlon,  trial,  and  convic- 
tion. 

The  fMIowlng  are  the  provisions  of  the 
dty  charter  which  are  referred  to  by  tbe 
counsel  on  either  side  as  bearing  on  the 
plaintiff's  proposition: 

Section  6,  art  4:  "Any  elected  dty  officer 
may  be  suspended  by  the  mayor  and  remov- 
ed by  the  council  for  cause;  and  any  appoint- 
ed officer  may  be  removed  by  the  mayor  or 
council  for  cause.  Id  either  case  tbe  mayor 
shall,  temporarily  fill  the  vacancy  ezc^t  as 
hereinafter  provided." 

Section  43,  art.  4,  after  requiring  all  dty 
officers,  before  entering  on  their  duties,  to 
take  tbe  oath  of  office  and  give  tbe  bond 
therein  spedfled,  declares:  'The  term  *of- 
flcers*  wheoever  used  In  this  charter,  shall  in- 
clude all  persons  holding  any  altuatlon  under 
the  dty  government  or  Its  departments  with 
an  annual  salary  or  for  a  definite  term  of  of- 
fice." 

Section  14,  art.  4;  "The  assistants  of  any 
officer  shall  hold  their  position  during  good 
bdiavtor,  unless  otherwise  provided  by  or- 
dinance, but  may  be  removed  for  cause  by 
tbe  mayor,  or  by  the  officer  under  whom  they 
work,  at  his  pleasure." 

Section  4S,  art.  4:  "The  assembly  shall 
have  power  by  ordinance  passed  by  a  vote 
of  two-thirds  of  tbe  members  elect  of  each 
bouse,  to  create  any  other  office  which  It  may 
deem  necessary,  and  to  provide  for  the  man- 
ner of  filling  the  same." 

Section  2&,  art  4:  "Tbe  munldpal  assem- 
bly shall,  by  ordinance  deflne  the  duties  of 
all  dty  officers,  and  may  change,  Increase  or 
diminish  them  in  a  manner  not  Inconsistent 
with  this  charter." 

Section  28,  art  8,  confers  on  the  mayor 
and  assembly  power,  by  ordinance  not  in* 
condstent  with  the  Constitution  and  laws  of 
tbe  state  or  of  tbe  charter,  "to  regulate  and 
provide  for  the  election  or  appointment  of 
dty  officers  required  by  this  charter,  or  ao- 
tborlzed  by  ordinance  and  provide  for  their 
suspension  or  removal;  and  they  shall  estab- 
lish the  salaries  of  all  otHcers  and  the  com- 
pensation of  all  employ^,  excepting  day  la- 
borers and  Jurors  and  witnesses,  respectively 
for  their  services:  provided  tliat  the  salary 
of  no  officer  shall  be  changed  during  the 
term  Ua  which  he  Is  elected  or  appointed 


and.  that  no  officer  recdvlng  s  salary  shall 
recdve  any  fees  or  other  compeDsatlon  fbr 
his  BOTlces." 

Section  82,  art  8,  crnifws  on  the  assembly 
the  power  to  transfer  In  whole  or  In  part  the 
duties  lyipertelnlng  to  any  office  to  another 
office. 

Tbe  following  are  the  provisions  of  the 
dty  ordlnanceB  tbat  bear  on  the  case: 

Tbe  office  of  commissioner  of  public  build- 
ings vras  created  by  Ordinance  10,871,  ap- 
proved  September  ^  1877.  By  that  ordi- 
nance the  commissioner  Is  denominated  an 
"officer,"  to  receive  a  salary  of  $1,800  a  year, 
and  to  hold  bis  office  for  a  term  of  four 
years.  His  duties  as  therein  spedfled  relate 
only  to  the  public  buildings  of  the  dty.  Tbe 
<mly  appdntments  he  is  authorized  by  that 
ordinance  to  make  are  of  Janitors,  watch- 
nien,  engineers,  and  firemen.  Section  7  of 
that  ordinance  is  as  follows:  "All  appoint- 
ments of  Janitors,  engineers,  or  other  per- 
sons by  the  commissioner  of  public  buildings 
shall  be  subjected  to  tbe  approval  of  the 
president  of  the  board  of  public  Improve- 
ments, and  may  be  removed  by  the  mayor 
for  cause,  or  by  the  commissioner  and  presi- 
dent of  tbe  board  of  public  improvements 
whenever  tbe  Interests  of  the  dty  require  It" 
That  Is  now  section  12  of  the  Munich- 
Code. 

In  1892,  the  duties  which  theretofore  un- 
der section  5.  srt  11,  of  the  charter,  had 
devolved  on  the  chief  of  the  fire  department 
"to  Inspect  all  buildings  in  the  course  of  con- 
struction and  to  cause  to  be  carried  Into  ef- 
fed  all  ordinances  relating  thereto,"  were 
transferred  to  the  commissioner  of  public 
buildings  by  Ordinance  17,188,  and  by  that 
ordinance  authority  to  appoint  Inspectors  was 
conferred  on  the  commlsstoner;  "There  shaH 
be  five  Inspectors  of  buildings  appointed  by 
the  commissioner  of  public  buildings,  to  be 
approved  by  tbe  mayor,  who  shall  be  prac- 
tical builders,  and  whose  salaries  shall  be 
payable  in  monthly  Installmoita,  at  the  rate 
of  twelve  hundred  dollars  per  annum  each. 
Said  Inspedors  shall  give  bond  to  the  dty  of 
St  Loula  for  the  faithful  performance  of 
tbdr  duties,  in  tbe  sum  of  five  thousand  dol- 
lars each,  with  two  good  and  sufficient  sure- 
ties to  be  approved  by  the  mayor  and  coxrn- 
dl.  The  first  appointments  of  Inspedors  ot 
buildings  shall  be  for  tbe  term  ending  <m- 
tbe  first  Tuesday  In  April,  eighteen  hundred 
and  ninety-five,  and  thenceforward  tbe  ap- 
pointment shall  be  made  for  the  term  of 
four  yean."  That  clause  was  literally  re-en- 
acted as  part  of  Ordinance  18,964  In  1897, 
except  that  the  number  of  Inspectors  was  In- 
creased to  six. 

By  Ordinance  19,908,  approved  December 
28,  1809  (plaintiff's  appointment  was  Octo- 
ber 80,  1890),  the  section  of  Ordinance  18^064 
contoinlng  the  clause  Just  quoted  was  repeal- 
ed, and  a  new  section  enaded  In  lieu  thereof, 
which,  as  to  the  suhjed  of  that  clause^  Is- 
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8V  followfl:  ^Tfaere  iball  be  six  inapectors  of 
bnildlngs  appointed  by  the  commissloDer  of 
public  buildings,  to  be  approved  by  tlie  may- 
or, who  sbal]  be  practical  builders,  and 
whose  salaries  shall  be  one  hundred  dollars 
per  month  each,  payable  monthly.  Said  In- 
spectors shall  give  bond  to  the  city  of  St 
I^uis  for  the  faitliful  performance  of  their 
duties  in  the  sum  of  five  thousand  dollar* 
eacli,  wltb  two  good  and  sufficient  sureties, 
to  be  ai)pi*oved  by  the  mayor  and  council. 
The  first  appolDtments  of  inspectors  of 
buildings  shall  be  for  the  term  ending  on  the 
first  Tuesday  in  April,  eighteen  bnndred  and 
ninety-fire." 

By  Ordinance  19,991,  approved  April  8, 
1900,  the  position  of  deputy  commissioner  of 
public  buildings  was  created,  who  was  au- 
thorized to  perform  the  duties  of  the  commis- 
sioner in  his  absence. 

The  plaintiff's  evidence  tended  to  show 
that  the  sum  of  $13,000  bad  been  appropriat- 
ed by  the  municipal  assembly  for  the  sup- 
port of  the  department  of  public  buildings 
for  the  fiscal  year  ending  April  8,  1901,  and 
that  on  November  1,  1900,  there  remained 
unexpended  of  that  sum  $5,091.69,  on  Feb- 
ruary 1, 1901,  $2,21«.70,  and  on  March  1. 1801, 
$958.37. 

The  Judgment  was  for  the  defendant,  and 

the  plaintiff  appeals. 

The  evidence  as  to  the  money  in  the  treas- 
nry  appropriated  to  the  use  of  tbe  depart- 
ment was  doubtless  Introduced  by  the  plain- 
tiff to  show  that  bia  remoTal  was  not  made 
necessary  for  lack  of  money  to  pay  his  sal- 
ary. Jndf^lng  from  the  ratio  of  diminution 
of  the  fund  from  November  1st  to  March  Ist, 
It  would  seem  that,  If  the  plaintiff  had  been 
retained  on  the  pay  roll,  the  appropriation 
would  not  have  defrayed  the  expenses  of  the 
department  for  the  time  specified.  But  we 
do  not  deem  that  as  very  important,  because, 
if  the  plaintiff  Is  otherwise  entitled  to  re- 
cover !n  this  suit,  the  fact  that  there  was 
not  enough  money  appropriated  to  pay  him 
will  not  defeat  his  claim,  mie  form  of  the 
letter  of  removal  signed  by  the  deputy  com- 
missioner and  approved  by  the  president  of 
the  board  of  public  Improvements  sbows  that 
th^  thought  that  their  power  to  remove  was 
to  be  found  In  section  7  of  Ordinance  10,871, 
now  section  12  of  the  Municipal  Code,  above 
quoted.  But  In  that  they  were  mistaken. 
That  section  Is  a  part  of  the  original  ordi- 
nance creating  the  office  of  commissioner  of 
public  buildings  and  defining  his  duties,  and, 
as  we  have  seen,  the  duties  there  defined  re- 
late only  to  the  care  of  the  public  buildings 
of  tbe  city.  Tlie  appointments  be  was  then 
authorized  to  make  were  of  janitors,  watch- 
men, engineers,  and  firemen.  The  authority 
there  given  to  remove  had  reference  only  to 
those  employes  the  commissioner  was  by  the 
ordinance  authorized  to  appoint.  That  ordi- 
nance was  pawrfd  in  1877.  It  was  not  until 
1892  when  Ordinance  17,188  was  passed 


transferring  from  the  cblef  of  the  Are  deper- 
ment  to  the  commissioner  of  public  bnlldin^i 
the  duty  of  inspecting  private  bnlJdings  ■£ 
tbe  course  of  construction,  and  enforcics  ar- 
dinances  relating  thereto.  It  was  then  tiat 
the  power  was  given  to  the  coimiilsBloDer  ti 
appoint  Inspectors  to  aid  htm  in  tbe  perforc- 
ance  of  bis  new  duties. 

The  authority  to  remove  *^an]ton;  engi- 
neers or  other  persons,"  given  in  aection  T 
Ordinance  10,371  (now  section  12,  Municipa. 
Code),  bos  no  application  to  this  case. 

Plaintiff  refers  to  section  5,  art  4.  of  thr 
charter,  in  reference  to  the  removal  of  c.t 
offlcers,  and  contends  that  by  its  terms,  i* 
construed  by  this  court  In  State  ex  rel.  t 
City  of  St  Louis,  90  Mo.  19,  1  S.  W.  ~ 
an  officer  of  the  city,  whether  elected  or  ^ 
pointed,  can  be  removed  only  toe  cttv. 
which  means  on  conviction  after  due  tri^l 
on  charges  and  spedflcatlons.  Conceding  ^-^r 
tbe  argument  that  that  is  the  proper  ck- 
structton  of  that  section,  the  qnesdon  aiisef 
is  en  inspector  of  buildings  an  officer  of  tt^ 
city  within  the  meaning  of  that  sect-cn'' 
Reading  the  section  In  immediate  conn  ecu  )z 
with  the  other  sections  with  which  ft  is 
grooped.  It  seems  to  relate.  In  Its  primair 
application  at  least  to  the  officers  of 
city  government  called  for  by  the  chan-r. 
each  one  of  whom  Is  named  In  tbe  article. 
These  were  the  officers  In  the  minds  of  tht 
framers  of  the  charter  when  they  were  writ- 
ing that  article.  If  those  provisions  iwv 
cover  the  plaintiff's  position.  It  is  bccsn«^ 
they  have  been  extended  by  ordinance  to 
meet  such  a  case.  There  ta  nothing  in  the 
nature  of  the  duties  which  the  Inq>ecti>r  of 
bnlldlDgs  had  to  perform  that  would  dlstir- 
gulsb  his  position  from  that  of  a  mere  ea- 
ployd.  The  ordinance  which  authorized  hii 
appointment  prescribed  no  duties  to  be  per- 
formed, and  It  leaves  tbe  Inference  tliat  be 
was  merely  appointed  to  assist  the  comm> 
Bioner  In  the  preference  of  the  new  dntlff 
therein  laid  upon  him-  that  he  waa  a 
assistant  to  the  commissioner.  But,  accord- 
ing to  the  plalntltTs  argument  the  nature  of 
the  duties  he  was  to  perform  is  of  no  «<> 
sequence  In  determining  whether  or  not  be 
was  a  city  officer,  because  section  43,  tr. 
4,  defines  the  term  "officers,"  as  used  In  tbe 
charter,  "to  include  all  persons  holding  anr 
situation  under  the  dty  government  or  Its  de- 
partments with  an  annual  salary  or  for  i 
definite  term."  And  In  that  connection  tb* 
plaintiff  refers  to  section  1  of  Ordinance  IS.- 
964,  above  quoted,  which  was  in  force  wbeo 
he  was  appointed,  and  which  prescribed  i 
salary  of  $1,200  a  year  and  a  term  of  ttmr 
years  for  the  Inspectors.  The  plalntUTs  titlf 
to  the  position  he  held  was  derived  from 
that  ordinance.  He  claims  no  higher  source 
Tbe  power  to  enact  an  ordinance  la  the  pow- 
er to  repeal  it.  The  commissioner  himself 
could  not  hold  his  position  if  the  assanbtr 
should  r^eal  tbe  ordinance  und«-  wblch  ti» 
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oiBce  sxtota.  Bven  though  Appointed  for  a 
d^lnlte  term.  If  the  ordinance  abonld  be  re- 
pealed bU  official  flKMence  vonld  be  et  aa 
end.  That  Ig  the  category  Into  which  the 
plalDtUTs  case  Calli.  Tbe  aectton  of  ttie  or^ 
dinance  ander  which  he  was  appointed 
wUdi  prescribed  fala  salary  at  91.200  a  year 
apd  Us  term  of  four  joaxa  was  r^mded 
ahortly  after  be  entered  Into  his  place,  and. 
In  Ilea  tbeiectf,  another  section  waa  adin»ted 
vhldi  gftTe  an  Inspector  of  buildings  a 
monthly  salary  only  and  no  definite  term. 
After  the  repeal  of  section  1  of  Ordinance 
18.901,  the  plaintiff  had  no  contlnning  right 
to  the  position  which  he  had  obtained  under 
that  section,  and  if  be  had  any  i^ht  to  be  an 
Inspector  at  aU  It  was  nnder  and  by  rlrtne 
of  the  ordinance  that  was  adopted  In  place  of 
the  repealed  one.  No  one  qnestions  the  aur 
tfaority  of  the  assembly  to  repeal  an  ordi- 
nance creating  an  office,  or  that  the  effect  of 
the  rq(>eal  is  to  abolish  tbs  <Ace.  At  the 
time  the  plaintiff  was  removed  there  was  ne- 
ther an  annual  salary  nor  a  definite  tenn 
flxed  to  his  position.  The  position  was  there- 
fore not  conmted  Into  an  office  by  force  of 
section  48,  art  4.  We  can  see  nothing  in 
the  BO^alled  office  of  inspector  of  buildings 
to  dlstlngnlBh  the  incumbent  from  a  mere  as- 
sistant to  the  commissioner.  The  charter 
expressly  iec(«nlses  aaalstants  to  public  offi- 
cers; tt  does  not  recognize  them  as  itfBcen 
holding  place  by  independent  title,  but  does 
recognise  the  tact  that,  to  render  the  service 
efficient,  tte  officer  who  la  responsible  for 
the  wort:  of  his  office  should  have  the  right 
to  appoint  and  dismiss  his  assistants  at 
pleasure.  Section  14,  art  4.  Is  as  follows: 
"The  asslstente  of  any  officer  shall  hold  their 
position  during  good  behavior  unless  other- 
wise provided  by  ordinance,  but  may  be  re- 
moved tor  cause  by  the  mayor,  or  by  the 
officer  under  whom  th^  work  at  his  pleas- 
nre."  Under  that  charter  provision  the  com- 
missioner had  authority  to  remove  tbe  plain- 
tiff from  this  position  of  lnq>ector  ^thont 
assigning  any  cause  and  without  consulting 
any  other  offlcor.  We  theretore  hold  that 
the  platotlff  was  lawfully  diamlssed  from  Us 
posiUfm,  and  that  he  Is  not  entitled  to  re- 
cover. 

These  questions  have  all  been  decided  by 
our  St  Louis  Court  of  Appeals,  and  the  law 
dearly  laid  down  in  (pinions  hy  Judge  Bland 
and  Judge  Barclay.  State  ex  rel.  v.  Long- 
tollow.  98  Mo.  App.  364;  State  ex  rel.  v.  Long- 
fellow, gs  Mo.  App.  660.  69  B.  W.  096;  State 
ex  reL  Hagner  v.  Longfellow,  95  Mo.  App. 
068,  69  8.  W.  099.  The  last  case  dted  was 
that  of  this  plaintiff  seeking  a  mandsmus 
against  the  commissioner  of  public  bulldtogs 
to  pay  the  claim  now  to  suit  The  trial  court 
held  correct  view  of  the  caso^ 

The  Judgment  Is  affirmed. 

BRAOB,  P.  J^  and  ROBINSON,  J.,  concur. 
HABSECALL.  J.,  concurs  to  the  result 
78  8.W.-B0 


OBNTBB  OBBBK  MIN.  CXX  v.  FBANKBN- 
STEIN. 

Supreme  Court  of  Missouri,  Dtvlstoa  1. 
Feb.  10, 190i.) 

X«aNDU»tD  AND  TENANT— TBNANGY  AT  WIU« 
-ORBULTION  OF  RBLATION—INSTaDCTIONS. 

1.  A  mere  occupaocy  of  land,  with  the  knowl- 
edge but  without  the  consent  of  the  owner,  doss 
not  create  a  tenaniqr  at  will. 

2.  Defendant   OGCnpied   land   belon^g  to 

etaiutiff,  without  the  letter's  consent,  ana,  on 
elnsr  called  upon  to  make  some  arrangnnent 
with  reference  to  the  further  occupation,  agreed 
to  par  rent  for  the  time  the  land  had  been  oc- 
cupied, and  It  was  stipulated  that  if  the  agreed 
rent  was  paid  by  a  certain  date  defendant  might 
coDtinue  in  occupation.  Eeld.  that  no  tenancy 
at  will  waa  created  merely  by  the  agreement 
prior  to  the  payment  of  the  wot. 

3.  That  plaintiff  began  an  ejectment  suit 
againat  defendant  before  the  time  set  for  pay- 
ment of  the  amount  agreed  upon  aa  rent  for  the 
paat  occupation  might  be  an  excuse  for  not  per- 
forming the  conditions  which  would  create  a 
tenancy;  bnt  It  could  not  create  a  contract  of 
lease. 

4.  It  Is  error  to  gire  instructions  having  no 
foundatiou  in  the  evidence. 

Appeal  from  Circuit  Court,  Jasper  County; 
Jos.  D.  Perkins,  Judge. 

Action  by  the  Center  Creek  Mining  Com- 
pany against  Arthur  Frankenstein.  From  a 
Judgment  tar  defendant  platotlff  an>eals. 
Beveraed. 


W.  B.  Robertson,  for  app^ant 
Gray,  for  respondent 


Howard 


BRAOB,  P.  J.  This  IB  an  action  to  eject- 
mmt  to  recover  possession  of  a  small  lot  of 
ground  to  the  N.  S).  ^  of  the  N.  W.  sec- 
tion 17,  township  28,  range  82,  to  Ja«per  coun- 
ty, described  to  the  petltloD  by  metes  and 
bounds.  The  petition  la  to  common  form. 
The  answer  is  a  general  denial.  The  case 
vras  ttled  before  a  Jury.  Verdict  and  Judg- 
ment for  the  defendant  and  plaintiff  ap- 
peals, assigning  tor  arm  the  instructions 
given,  and  the  admission  of  tocompetost  evi- 
dence for  the  defendant  and  the  refusal  to 
give  oertato  inadmctlons  for  irfatotlff.  ^e 
respcmdoit  ffiea  no  brtof . 

On  the  trial  the  defendant  admitted  that 
he  was  In  possession  of  the  premises,  and 
that  the  platotlff  Is  the  owner  therecrf.  and 
sought  to  defeat  a  recovery  on  the  ground 
that  he  was  a  tenant  at  will  of  the  plaintiff 
at  the  time  suft  was  brought  To  support 
this  defense  evidence  was  totroduced  tend- 
ing to  prove  that  the  aforesaid  4&acre  tract 
was  mining  land  wlthto  a  mile  of  Webb  City. 
That  prior  to  the  1st  of  January,  1800,  a 
-number  of  lots  had  been  Inclosed  and  small 
bouses  built  thereon,  of  which  the  lot  to  ques- 
tlon  was  one  and  of  which  fact  the  plaintiff 
had  knowledge.  That  on  the  lot  to  question 
was  a  small  boxhouse  of  one  room  12x14  feet 
That  about  that  date  defendant  purchased 
the  house  from  "a  coiq;»le  of  young  men  call- 
ed the  Gray  boys."  Th&t  the  house  was  then 
vacBikt   That  toe  defendant  went  toto  the 
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poneaslon  of  tbe  same  wltbont  tin  knowl- 
edge or  consent  of  tlw  plalntUf,  and  tbereaft^ 
er  continned  In  .the  occnpancy  of  tbe  same. 
That  thwe  were  a  number  of  bonaes  on  One 
tract  occupied.  Tbat  some  time  prior  to  the 
9tb  day  of  Mar,  IBOO^  fbe  plaintiff  employed 
W.  R.  Bobratson,  Baq^  a  lawyer,  to  ad|nat 
tbe  relations  between  tbe  plaintiff  and  sncb 
occupants.  That  In  pursuance  tiiereof  a  no- 
tice was  mailed  to  each  of  such  occiq>anta, 
of  one  of  wbidi  tbe  following  Is  a  coj^: 
"Webb  City,  Mo.,  May  8,  190(K 
"James  Brown.  CartervUle— Dear  Sir:  The 
Center  Greek  Mining  Company  has  employed 
me  to  obtain  possession  at  its  land  occupied 
by  you.  If  you  destre  to  adjust  the  matter 
without.  litlgatloD,  please  call  at  my  office 
over  Bxdiange  Bank  before  tbe  lltb  insL 
and  submit  sucb  proposition  as  yon  desire 
to  make  tm  that  purpose. 
"Tours  truly,  W.  R.  Robertson.** 

TtM  defendant  testified  that  be  recelred 
the  notice  addressed  to  htm,  tiiat  as  It  gave 
him  only  one  day's  time  be  went  to  tiw  office 
of  Mr.  RobertSfHi  as  soon  as  be  received  it, 
^icb  be  thinks  was  on  Thursday,  and,  as 
to  tbe  intenriew  then  bad  between  them,  tes- 
tified as  follows:  "Q.  Did  you  go  to  see 
himt  A.  I  went  as  soon  as  I  got  tiie  notice, 
and  seen  Mr.  Hobertscm.  Q.  Tell  tbe  Jury 
wlut  conrmatkm  or  arrangement  you  had 
with  Mr.  Bobertsmi.  A.  W^,  the  claim  was 
|1  a  montb  back  rent  for  a  year,  and  as 
I  wasn't  Uting  tiiere  tbe  year  before— I 
llTed  in  tbe  Indian  Terrltoi7  tbe  year  before 
-I  (Udnt  feel  Justified  In  paying  tbe  rent 
for  tbe  time  I  was  in  tbe  Indian  TenltDry, 
paying  rent  en  a  piece  of  ground  here,  so  I 
told  bim  sa  *Well,  then,'  be  said,  *we  wlU 
drop  tliatt  and  we  will  Just  make  it  one  dol- 
lar a  month  from  tbe  time  you  moved  In.* 
I  told  him  that  would  be  aU  right;  and  I  be- 
Uete  it  amounted  to  16^  If  I  am  not  mistak- 
en—from ti&e  time  I  mored  in  until  the  time  I 
went  to  his  crffice,  that  was.  *WeU,'  says  be^ 
'can  yon  pay  it  right  nowl*  and  I  told  blm 
*So,'  I  didn't  have  tbe  mon^,  but  X  ooald 
pay  it  Monday  morning,  as  we.  were  paid 
late  on  Saturday  night,  after  dark  mostly; 
that  I  couldn't  make  it  until  Monday  morn- 
ing. 'Well,*  saye  he,  if  you  cmne  bere  Mon- 
day mnning  before  8  o'doc^  and  bring  me 
the  money.  It  is  all  right,  for  at  8  O'clock  I 
got  to  go  to  court  and  irill  not  be  here.'  I 
told  him  I  wUl  be  there  faithfully  8  o'clock 
Monday  morning.  EYlday  I  got  notice  that 
he  had  sued,  and  I  bad  to  an>ear  at  Joplin 
court"  And  further  testified  that  be  did  not 
return  to  tbe  ofllce  of  Mr.  Robertson  on  the 
following  Monday  morning,  or  at  ai^  time 
thereafter,  because  on  Friday  be  was  served 
with  process  in  this  action.  The  day  on 
which  tbe  notice  waa  dated  and  mailed  was 
Wednesday,  the  9th  of  May,  190a  tbe  11th 
was  tbe  following  Friday.  Tbe  foltowing 
Bfonday  was  May  the  14th,  and  this  suit 
was  instituted  on  Wednesday,  the  Ifitta  of 


M^.  TUs  is  the  substance  of  tbe  pertinent 
evidmce  to  tbe  case. 

The  court  refused  an  tostmction  aslwd  by 
the  plaintiff  that  no  toiancy  at  will  had  beca 
proven  in  tiie  case,  and,  among  others  viTc 
the  following  Instmctions  for  the  Aeteodxntz 

"(P)  The  court  instructs  tiie  Jury  that  in 
order  to  constitute  the  detendant  a  tuuwt  at 
will  it  is  not  necessary  that  tbe  Jury  find 
that  there  was  en  uxiauss  contract  between 
tbe  plaintiff  and  tbe  defendant:  or  tbe  pei^ 
son  under  whom  the  defendant  claims,  that 
he  could  occupy  the  premises  to  controv«sy 
as  the  toiant  of  ti»  platotlff,  hot  tbe  Jury 
are  instructed  that  an  Implied  agreement 
to  occupy  would  be  sufficient;  and  If  tbe  Jmy 
find  from  the  evidence  that  the  defddant 
occupied  the  premises  In  oontroveray  tat 
tiie  period  of  several  montbs,  and  tbat  the 
plaintiff  knew  of  such  occupancy  and  made 
no  objection  thereto,  then  from  moA  fhcts 
tiie  Jury  may  find  that  the  defendant  occofded 
tiS«  immises  vrith  plaintiff's  cmaent,  as  a 
tenant  at  will  of  the  platotlff. 

"(Q  Tbe  court  tostructe  the  Jury  that  ft 
they  find  from  the  evidence  to  this  case  tbat 
during  the  time  tiie  defendant  occn^ed  tae 
premises  In  controversy  the  jdatotlff.  by  its 
officers  or  agents,  knew  of  sncb  occupancy 
and  made  no  objection  thereat,  and  attempt- 
ed to  collect  rent  from  the  defendant,  and 
tiiat  tiie  platotiff  and  defendant  dla^reed  as 
to  tbe  amount  of  rent  the  defendant  abould 
pay  for  the  use  of  such  premises,  then  the 
Jury  would  be  aatboriied  from  wagOi  facte  to 
find  tiiat  the  defendant  occiqiled  said  pran- 
Ises  with  platotiff's  consoat  and  aa  a  tenuit 
of  the  plaintiff,  and.  If  they  so  find,  tbe  ver 
diet  should  be  to  ftivor  of  the  defradant. 

*'(7)  Tbe  court  Instrncto  tbe  Jury  tbat  If 
they  find  from  the  evidence  that  the  plaintiff, 
by  and  through  ite  agent;  W.  R.  RObertKU, 
agreed  that  tbe  defendant  might  ooeupy  the 
premises  sued  for  if  be  would  pay  rent,  for 
the  time  be  had  occupied  tiie  same^  at  Ibe  rate 
of  one  dollar  pa*  monfli,  and  also  tbat  be  was 
to  pay  one  dollar  a  mmth  for  the  futme  leot 
of  said  premises,  and  that  he  vras  given  until 
the  followtog  Monday  to  pay  bis  rtaim.  and 
that  said  Robertson  was  authorised  by  idaln- 
tiff  to  make  such  agreement,  and  th^  before 
said  Mcmday  tids  suit  was  teought.  tiie  ver- 
dict should  be  to  tovw  of  the  defendant.'* 

The  law  applicable  to  the  facto  <a  the  case 
is  Btoted  by  tbe  text-writers:  In  1  Taylw  on 
Landlord  and  Tenant  ^  Bd.)  I  21,  as  fol- 
lows: "The  mere  occ1^lancy  of  propoty  does 
not  necessarily  Imply  the  relation  of  landhwl 
and  tenant  for  if  no  rent  has  bera  paid,  and 
no  concurrent  act  of  the  parties,-  or  otbo-  cir- 
cumstance, ezlsto  fran  wbidi  conaent  to  a 
tenancy  on  the  port  of  tbe  owner  can  be  In- 
ferred; or  If  the  consent  was  conditional  and 
has  since  been  forfeited— as  tenancy  cannot 
arise  tram  mere  occiqwtion;  and  If  a  man  gets 
possession  at  a  house  without  the  privity  of 
the  ownw,  although  tbe  parUea  may  after- 
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wards  enter  Into  a  negbtlatloa  for  a  lease,  bat 
differ  about  the  terms  and  the  negotiation 
goes  off;  or  If ,  after  being  let  Into  possession 
under  an  a^-eement  to  sign  a  written  lease 
and  find  surety  for  the  rent,  he  does  neither 
—no  species  of  tenancy  Is  created,  but  the  oc- 
cupant In  either  case  becomes  a  mere  tr^pas- 
ser."  Aod  In  18  Am.  &  Eng.  Bncycl.  of  Law 
<2d  Ed.)  as  follows:  "If  one  enters  upon  the 
land  of  another  without  right,  and  not  In  sub- 
ordination to  the  title  of  the  owner,  be  is  a 
mere  trespasser,  and  the  relation  of  landlord 
and  tenant  Is  not  created  between  such  occu- 
pant and  the  owner,  so  as  to  authorize  ^tber 
the  former  to  claim  the  rights  of  a  tenant,  or 
the  latter  to  claim  the  rights  of  a  landlord. 
After  a  person  has  entered  ui>on  land  without 
right,  the  relation  of  landlord  and  tenant  may 
of  course  subsequently  arise  by  implication, 
and  It  has  generally  been  h^  that  such  rela- 
tion arises  when  the  occupant  admits  the  title 
of  the  owner  of  the  land,  and  agrees  to  hold 
In  subordination  to  his  title.  Still,  mere  ne- 
gotiations between  the  occupant  and  the  own- 
et,  which  have  no  result,  and  which  do  not 
amount  to  a  recognition  of  the  owner  as  land- 
lord, will  not  create  the  relation  of  landlord 
and  tenant" 

Applying  these  principles  to  the  Instructions 
glTen  for  the  defendant  on  the  evidence  In 
this  case,  eadi  of  them  will  be  found  to  be  er- 
roneous. By  No.  5,  the  jury  are  told  that 
from  the  mere  occupancy  of  the  premises  by 
the  defendant  for  several  months,  I.  e.,  from 
atMut  January  Ist  to  the  9tb  of  May,  1900, 
witiiout  objection,  and  with  the  knowledge  of 
the  plaintiff,  the  plalntifTs  consent  to  sacHx  oc- 
cupancy could  be  Implied^  and  the  relation  of 
landlord  and  Uaiant  created,  although  the  un- 
dlsputed  eTldeoce  of  both  parties  was  that 
snch  occupancy  was  without  the  consent  of 
the  plaintiff,  that  no  commnnlcatlon  was  ever 
bad  between  them  In  any  manner  whatever 
prior  to  the  9th  of  May,  and  that  no  rent  had 
ever  been  paid;  and  there  was  no  evidence  of 
any  concurrent  act  or  circumstance  tending  to 
show  such  consent  This  proposition  Is  ab- 
surd as  applied  to  the  evidence  In  the  case; 
and  to  Imply  consent  from  mere  knowledge 
and  sUence,  when  there  Is  no  obligation  to 
9eak,  Is  equally  absurd  as  an  abstract  propo- 
rtion. There  Is  no  such  facile  mode  as  this 
of  converting  a  trospasser  Into  a  tenant  with- 
out the  consent  of  the  owner. 

By  the  other  two  Instructions  a  relation  of 
landlord  and  tenant  between  the  parties  Is 
predicated  upon  the  negotiations  testified  to 
by  the  defendant  between  him  and  Mr.  Rob- 
ertson which  might  have  resulted  in  a  contract 
by  which  the  defendant  would  have  become  a 
tenant  of  the  plaintiff  If  be  had  appeared  at 
the  office  of  Mr.  Robertson  on  the  Monday 
morning  following  the  Interview  and  perform- 
ed the  conditions  agreed  upon,  but  which  re- 
sulted in  nothing  by  reason  of  his  failure  to 
so  SKwar  and  perform  those  conditions  then 
or  at  any  time  thereafter;  therefore  no  tenan- 
cy eoQld  bt  Implied  from  fbaae  n^cottattom. 


Hence  these  Instructions  are  both  erroneous. 
The  first  Is  further  ^oneous  In  that  there 
was  no  evidence  to  sustain  the  hypothesis  that 
the  defendant  and  RotKrtson  disagreed  as  to 
the  amount  of  rent  defendant  should  pay;  on 
the  contrary,  the  evidence  of  the  defendant 
himself  was  positive  as  to  their  agreement  as 
to  amount,  and  there  was  no  evidence  to  the 
contrary.  The  other  of  these  Instructions  is 
also  oroneous  in  that  there  was  no  substan- 
tial evidence  tending  to  prove  that  the  suit 
was  brought  after  the  Interview  between  de- 
fendant and  Robertson,  and  before  the  follow- 
ing Monday.  There  is  a  conflict  In  the  evi- 
dence of  defendant  on  this  snbject,  some  of 
It  tending  to  prove  that  the  Interview  was  on 
Thursday  the  10th  of  May,  and  some  of  It 
that  it  was  on  Tbursday  the  17th  of  May. 
The  suit  was  thought  on  the  16th  of  May.  If 
the  first  theory  be  correct,  then  the  suit  was 
brought  after  the  Monday  on  which  the  de- 
fendant agreed  to  return;  If  the  other  be  cor- 
rect tiien  the  salt  was  brought  before  tbe 
Monday  on  which  defendant  was  to  return, 
and  before  tbe  Thursday  upon  which  the  In- 
terview was  liad;  bnt  In  neither  event  was 
the  suit  brought  after  the  Interview,  and  be- 
fore the  Monday  on  which  defendant  was  to 
retnm.  But  this  Is  a  matter  of  minor  Im-  ■ 
portance,  for  In  any  view  thereof,  while  the 
bringing  of  the  suit  might  in  one  Tlew  furnish 
a  reason,  or  at  least  an  excuse,  for  the  defend- 
ants not  returning  and  performing  the  condi- 
tions by  which  a  contract  of  tenancy  between 
him  and  the  plaintiff  would  have  been  creat- 
ed. It  could  not  have  the  effect  of  creating 
such  a  contract  The  conrt  erred  In  giving 
these  Instructions,  and  also  In  refusing  the  in- 
struction for  plaintiff  aforesaid,  which  was 
tantamount  to  an  instruction  to  return  a  ver- 
dict for  plaintiff,  and  would  have  been  better 
in  that  form. 

For  these  errors  the  Judgment  wilt  be  re- 
versed, and,  as  the  plaintiff  now  here  waives 
its  claim  for  damages  and  monthly  rents  and 
profits,  the  cause  win  be  remanded  to' the  cir- 
cuit conrt,  with  directions  to  entw  np  Judg- 
ment for  the  plaintiff  for  the  posaeaalon  of 
the  premlaeo.  All  concur. 

SHARP  et  xa.  v.  NATIONAL  BISOTJIT  00. 

(Supreme  Court  of  Missouri,  Division  No,  1. 
Feb.  10,  1804.) 

APPSAI^ONFUOnNO  BVIDBNCK-RimBW— 
NBaLIOBNCB-DBATH  OF  MINOR— DAHAOBB— 
BTATDTBa— INBTRUCmONS  —  CONSTITUTION— 
JURIES— SHLF-BXBCUTINO  PROVISIONS. 

1.  A  Terdict  on  conflictlug  tsstlmony  will  not 
be  disturbed  on  appeal. 

2.  Rev.  St  1889,  I  2866,  provides  that  In  an 
action  tfU  the  death  of  a  minor,  the  jury  may 
give  such  damases  as  they  may  deem  fair  and 
just  to  the  surviving  parties  who  may  be  eutl- 
tied  to  sue.  In  an  action  by  parents  for  the 
death  of  a  eUld,  the  conrt  Instnictod  that  the 
measuv  <tf  damages  was  what  the  child  mold 
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bare  earned  nntil  b«  became  21,  minus  tbe  cost 
of  bis  support,  clotbes,  aud  maiatenance.  Beld, 
that  Inasmadi  as,  nnder  the  statute,  the  parents 
were  entitled  to  damages  for  tbe  loss  of  the 
comfKt,  society^  and  love  of  the  child,  which 
they  were  not  given  by  the  instruction,  it  was 
more  ftivorsble  to  defendant  than  it  was  enti- 
tled to. 

3.  Acts  1809.  p.  382.  amending  Ckinst.  art.  2. 
i  28,  provides  that  a  jury  ia  courts  not  of  rec- 
ord may  consist  of  less  than  12  men,  as  may  be 
prescribed  by  law;  that  a  two-thirds  majority 
of  such  number  prescribed  by  law  may  render 
a  verdict;  that,  in  the  trial  by  jury  of  civil 
cases  in  courts  of  record,  three-fourths  of  the 
members  of  the  Jnry  concurring  may  render  a 
verdict;  end  that  a  grand  jory  ahall  consist  of 
12  men,  8  of  vhom  may  find  an  indictment 
Hefd,  that  tbe  provision  was  self-ezecating,  in 
so  far  as  It  applied  to  grand  juries  and  juries 
In  courts  of  record  in  civil  cases,  but  not  self- 
executing  as  applicable  to  juries  in  courts  not  of 
record. 

Appeal  from  Circuit  Court,  Jackson  County; 
Edw.  P.  Gates,  Judge. 

Action  by  Elijah  P.  Sharp  and  wife  against 
the  National  Biscuit  Company.  From  a 
JudgmCTt  in  fftTor  of  plaintlffB,  defendant  ap< 
peals.  Affirmed. 

Harlcless,  O'Oradj  &  OryB\er,,toT  appellant 
Latshaw  ft  Latsbaw  and  8.  B.  Oimlaclc,  Cor 
respondents. 

MARSHALL  J.  This  la  an  action  nnder 
the  atatnte  for  damages  caused  to  the  plaln- 
tUTs  by  tbe  death  of,  their  Infant  son,  George 
Calvin  Sharp,  five  years  of  age,  by  being  mn 
over  by  one  of  defendant's  wagons  on  Jnly 
18,  1899,  on  Sixth  street,  betveen  HcGee 
and  Oak  streets,  in  Kansas  0!^.  The  plain- 
tiffs recovered  a  Judgment  for  |1,500,  and 
tbe  defendant  appealed. 

Tbe  negligence  charged  In  the  petition  la 
that  the  driver  of  the  wagon  compelled  the 
child  to  Jump  from  the  wagon,  and  in  con- 
sequence he  was  run  over  and  billed.  The 
answer  is  a  general  dmlal,  with  special  pleas 
of  contributory  negligence  of  the  chUd,  and 
of  the  parents,  the  plaintiffs,  In  allowing  the 
child  to  be  on  the  street,  and  of  trespass  by 
the  child  upon  the  defendant's  wagon.  The 
reply  Is  a  general  denial. 

1.  The  accident  occurred  on  July  18,  1899, 
on  Sixth  street,  near  Oak  street,  and  nearly 
In  front  of  the  stores  of  High  and  Lntx.  The 
wagon  was  a  heavy  bread  wagim.  The  body 
of  the  wagon  was  raised  abont  three  feet 
above  the  ground,  and  bad  doors  on  eadi  side, 
with  ste^  extending  toward  the  pronnd. 
Tbe  driver's  seat  was  near  the  firont,  and 
had  a  bood  over  It,  with  glass  windows  cm 
each  side.  The  driver  was  delivering  bread, 
and  stopped  in  front  of  tbe  stores  afcvesald. 
Sixth  street  runs  eatft  and  west,  and  he 
stopped  bis  wagon  on  the  south  side  of  tbe 
street,  with  tbe  team  fronting  west.  JEfe  was 
in  the  stores  quite  awhile,  and  while  there  a 
number  of  boys  were  climbing  on  tbe  wagon. 
Some  neighbors  ordered  the  boys  to  get  off, 
which  they  did,  but  afterwards  climbed  on 
it  again.  When  tbe  driver  came  out  of  one 
of  tbe  stores  to  go  Into  the  other,  he  saw  the 


boys  ca  the  wagon,  and  he  said  to  one  «( 
them— Freddie  Lut»~"Get  oO,  at  1  wffi  kick 
;ou  off."  The  driver  knew  ttmt  die  boys 
were  In  the  habit  of  climbing  on  tbe  wagoo. 
and  the  testimony  for  tbe  defendant  Is  that 
be  carried  a  whip  to  drive  the  bigger  bojv 
off  of  the  wagon,  but  did  not  use  It  on  tbe 
small  boys.  Whm  the  driver  came  oat  of 
tbe  store,  he  got  on  the  wagon  and  drove 
off.  When  be  had  gotten  about  ten  stepa. 
the  deceased  fell  off  of  the  wagon,  and  was 
run  over.  Tbe  evidence  Is  confllctiDg  as  t» 
whether  the  deceased  was  on  tbe  st^  on  ttw 
north  side  of  the  wagon  at  the  time  tb« 
driver  got  on  tbe  wagon,  or  wbetbv  be  got 
on  the  step  after  the  driver  got  on  tbe  wagn. 
It  Is  also  conflicting  as  to  whether  tbe  Ottnr 
knew  that  the  deceased  was  on  tbe  step  or 
not  The  evidence  on  behalf  ot  the  plafaitlff 
Is  tiiat  the  child  was  on  the  st^  and  that 
tbe  driver  knew  It,  and  said  to  bim,  "Get  off. 
or  I  will  knock  you  off,"  and  that  tbe  chUd 
answered,  "Walt  a  minute,  and  I  wUi,**  but 
that  instead  of  waiting,  the  drlv«>  imme 
diately  started  the  team,  and  cnt  bacfe  once 
or  twice  wltta  tbe  whip  at  the  child,  and  that 
the  child  dodged  the  blow  and  felL  Tbe  evi- 
dence for  the  def«idant  Is  that  the  child  got 
on  the  st^  after  the  driver  got  on  tbe  wagon, 
and  that  tbe  driver  did  not  know  be  was 
there,  and,  by  reason  of  the  constrnctlon  ot 
the  wagon,  and  the  hood  oree  tbe  driver's 
seat  be  could  not  see  the  child,  and  tint  he 
did  not  say  anything  to  the  child,  and  that 
be  did  not  strike  at  blm.  The  defendant's 
evidence  is  conflicting  as  to  wbeth»  be  had  a 
whip  that  day.  By  consent  at  Ibe  parties; 
tbe  wagon  was  bren^t  to  the  coartlHnise. 
and  the  Jury  permitted  to  examine  It  and  to 
test  whether  the  driver  could  see  the  cUld  on 
tbe  step  or  not  There  was  likewise  a  sharp 
conflict  in  the  evidence  as  to  whetfatf  tbe 
parents  permitted  the  child  to  play  in  the 
street,  and  as  to  hla  proclM^  to  climb  npon 
wagons.  Nine  witnesses  testlfled  for  the 
plaintiffs,  and  thirteen  for  tbe  defendant,  ex- 
clusive of  character  witnesses.  Host  ot  tbem 
were  eyewitnesses  to  tbe  acddent  Their  tes- 
timony Is  as  conflicting  as  It  Is  possible  tor 
testimony  to  be.  To  draw  It  mildly,  some- 
body was  mistaken.  The  Jury  believed  the 
plaintiffs'  witnesses.  Under  such  drann- 
stances,  tiielr 'finding  of  fact  Is  eondnsive 
on  this  court  James  v.  Inaumnce  Co..  14S 
Mo.  1,  49  8.  W.  8T& 

2.  The  dtfendant  contends  that  tbe  plain- 
tUTs'  Instruction  as  to  tiie  measure  of  dam- 
ages is  erroneons,  and  bases  the  contention 
upon  Hennessy  v.  Bavarian  Brewing  Ass'n, 
145  Mo.  104,  46  8.  W.  866,  41  L.  K.  ^  3S5, 
68  Am.  St  Rep.  554.  which  defendant  says 
changed  the  law  In  this  state.  The  instruc- 
tion told  the  Jnry  that  the  measure  of  the 
plaintiffs'  damages  was  what  their  son  would 
have  earned  until  be  became  21  years  old. 
minus  the  cost  of  bis  siij^ort  maintenance, 
and  clothes.  It  Is  claimed  that  the  logic  ot 
Hennessy  t.  Bavarian  Brewing  Association, 
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supra.  Is  that  tblB  Is  not  the  proper  measure 
of  damages,  but  tbat  the  true  rule  ts  stated 
In  Nogel  T.  Railroad,  76  Mo.,  loc  dt.  660, 
42  Am.  Rep.  418— such  amount  as  the  Jnrr 
deem  fair  and  Just.  The  language  of  the 
statute  (section  2866,  Rev.  St.  1899)  which 
transmits  the  right  to  the  parents  In  such 
cases  is  that  "the  jury  may  give  such  dam- 
ages, not  exceeding  five  thousand  dollars, 
as  they  may  deem  (air  and  Just,  with  refers 
ence  to  the  necessary  Injury  resulting  from 
such  death,  to  the  surriylng  parties  who 
may  be  entitled  to  sue,  and  also  -baring 
regard  to  the  mitigating  or  aggravatii^  cir- 
cumstances attending  such  wrongful  act,  neg- 
lect or  default"  The  case  of  Hennessy  v. 
Brewing  Ass'n,  supra,  did  not  InrolTe  tiM 
question  of  the  measure  of  damages  at  all. 
The  only  question  InvolTed  or  decided  in 
tliat  case  was,  who  is  entitled  to  maintain 
an  action  under  the  statute  for  the  death  of 
a  child  under  age?  In  that  case  the  mother 
of  the  child  toought  the  suit  The  child's 
■father  was  dead,  and  the  mother  had  mar- 
ried again,  and  the  stepfather  had  admitted 
the  child  Into  his  family.  It  was  contended 
that  the  mother  could  not  sue,  because  the 
stepfather  was  entitled  to  the  earnings  of 
the  child,  ahd  the  stepfather  could  not  sue, 
because  he  was  given  no  such  right  at  com- 
mon law  or  by  the  statute.  It  was  held  that 
the  mother  was  entitled  to  sue,  because  the 
statute  expressly  conferred  the  right,  and  this, 
too,  even  if  she  was  not  entitled  to  the 
child's  earnings.  The  fact  was  referred  to 
that  some  cases,  under  statutes  like  ours, 
helc,  that  the  measure  of  damages  Is  the  loss 
of  services  of  the  child,  minus  the  expense 
of  maintenance,  plus  the  expense  of  medical 
attendance  during  the  child's  last  Illness  and 
of  the  funeral,  but  It  was  said  that  such 
considerations  do  not  determine  who  can 
maintain  the  action;  and  the  case  of  Parsons 
T.  Railroad,  94  Mo.,  loc.  cit.  296,  6  S.  W.  464, 
was  cited,  wherein  this  court,  per  Brace,  J., 
held  that  the  right  is  a  transmitted  right, 
and  does  not  depend  ui>on  the  question  of  loss 
of  services.  But  whilst  this  Is  true,  and 
while  It  is  likewise  true  that  In  the  cases  of 
N&gel  V.  Railroad,  75  ,Mo.,  loc.  dt  665,  and 
in  Qelsmann  t.  Blectric  Oo.,  78  S.  W.,  loc.  dt 
657-661,  this  court  approved  Instructions 
which  Were  couched  In  the  general  language 
of  the  Btatute,  and  which  made  no  reference 
to  loss  of  services,  it  does  not  follow  that 
the  defendant  Is  entitled  to  a  reversal  of  this 
case  because  of  the  character  of  the  instruc- 
tion complained  of.  The  statute  p«*mlts  a 
recovery  of  "such  damages  as  the  jury  deem 
fair  and  just,  with  reference  to  the  neces- 
sary Injury  resulting  from  such  death,  to 
the  surviving  parties  who  are  entitled  to  sue." 
The  court  at  the  request  of  the  plaintiffs,  lim- 
ited the  damages  in  this  case  to  the  loss  of 
services,  less  the  support  of  Hie  child,  and, 
at  the  request  of  the  defendant  excluded  any- 
thing for  wounded  feelings  or  grief.  "The 
necessary  Injury"  referred  to  in  ttie  statute 


may  or  may  not  Inclnde  the  net  loss  of  aerr- 
Ices,  but  it  also  covers  other  injuries  besides 
loss  of  services.  It  includes  loss  ot  the  com- 
fort, sodety,  and  love  of  the  child.  In  this 
case  the  parents  lost  both,  and  were  entitled 
to  compensation  for  both.  The  Instruction 
limited  their  recovery  to  the  first  It  there- 
fore favored  the  defendant  to  that  extent 
and  hence  the  defendant  cannot  complain. 
The  Hennessy  Case  did  not  change  the  law 
In  this  state.  What  Is  therein  said,  and  the 
logic  of  the  dedalon,  is  strictly  in  line  with 
the  rule  as  to.  the  measure  of  damages  laid 
down  in  Nagei  v.  Railroad,  75  Mo.,  loc.  dt. 
665;  Parsons  v.  Railroad,  94  Mo.,  loc.  dt 
296,  6  S.  W.  464;  and  Geismann  v.  Electric 
Co.  (Mo.  Sup.)  78  S.  W.,  loc.  dt  661.  This 
case  was  tried  below  upon  a  more  limited  or 
restrlded  right  In  the  plaintiffs,  but  as  It  was 
m<ae  beneficial  to  the  defendant  that  the 
rule  laid  down  In  the  cases  cited,  the  defend- 
ant cannot  complain.  The  cases  dted  alao 
dispose  of  the  defendant's  subcontentlon  un- 
der this  head  that  there  was  no  proof  of  the 
earning  capacity  of  the  child,  nor  of  the 
ages  of  the  parents,  for  they  hold  that  proof 
of  that  character  la  unnecessary,  that  it  would 
be  mere  matter  of  opinion,  and  that  the  Jury 
would  have  to  fix  the  amount  anyway. 

3.  The  defendant's  eighth  and  tenth  In- 
structions were  properly  refused— the  eighth 
because  It  was  a  comment  upon  the  evidence 
in  only  one  particular,  and  that  a  matter  of 
dispute;  and  the  tenth,  because  there  vras 
abundant  evidence  to  take  the  case  to  the 
jury  upon  the  question  of  whether  the  driver 
compelled  the  child  to  Jump  off  of  the  wagon 
to  avoid  being  struck  by  the  whip. 

4.  The  defendant's  other  contention  Is  that 
the  amendment  to  the  Constitution  allowing 
nine  of  a  Jury  to  return  a  verdict  Is  not  self- 
enfordng,  and,  as  the  L^slature  has  not  en- 
acted any  law  carrying  It  hito  effect  It  Is  In- 
operative. The  amendment  changed  section 
28  of  article  2  of  the  Constitution  so  as  to 
make  It  read:  "The  right  of  the  trial,  by 
Jury,  as  beretofore  enjoyed^  shall  remain  m- 
violate,  but  a  Jury  for  the  trial  of  civil  and 
criminal  cases  In  courts  not  of  record,  may 
consist  of  less  than  twelve  men  as  may  be 
prescribed  by  law;  and  that  a  two-thirds 
majority  of  such  number  prescribed  by  law 
concurring  may  render  a  verdict  in  all  civil 
cases;  and  that  In  the  trial  by  jury  of  all 
dvil  cases  In  courts  of  record  three-fourths 
of  Qie  members  of  the  Jury  concurring  may 
render  a  verdict  Hereafter  a  grand  Jury 
shall  consist  of  twelve  men,  any  nine  of 
whom  concurring  may  find  an  Indictment  or 
true  bill."  Acts  1899,  p.  882.  The  difference 
between  self-eufordng  constitutional  provi- 
sions and  those  requiring  legislation  to  make 
them  effective  Is  clearly  Illustrated  by  this 
amendment  Permission  is  given  therein  to 
the  General  Assembly  to  enact  a  law  under 
which  a  jury  In  a  court  not  of  record  may 
consist  of  less  than  12  men.  two- thirds  of 
whom  may  render  a  verdict  But  as  to  the 
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courts  of  record  In  dvU  cases,  tbree-fonrths 
of  the  Jury  are  authorized  to  render  a  ver- 
dict and  three-fourths  of  a  grand  Jury  ore 
glTcn  the  right  to  retnm  an  Indictment  No 
leglsIatiTe  action  Is  needed  as  to  the  latter 
classes.  A  law  passed  by  the  Legislature 
could  not  confer  any  more  right  than  Is  ex- 
pressly conferred  by  the  amendment,  and 
the  fact  that  as  to  juries  In  courts  not  of  rec- 
ord, legislative  action  is  expressly  required, 
while  in  courts  of  record  no  such  action  Is 
called  for,  la  the  sorest  and  most  conTlacing 
argumrat  that  no  l^^latire  action  was  in- 
tended as  to  the  latter.  In  Fun  t.  Spaun- 
horat,  67  Mo.  256,  this  court  had  before  It 
section  27  of  article  12  of  the  Oonstltntlon, 
which  makes  It  a  crime,  "the  nature  and  pun- 
ishment of  which  shall  be  prescribed  by 
law."  tor  any  officer  of  a  banking  Institution 
to  recelTe  deposits  after  be  knows  it  Is  insol- 
Tent  and  which  makes  any  such  officer  Indl- 
Tidually  responsible  dvllly  for  such  d^sits, 
and  It  was  there  said:  "The  cases  are  ex- 
ceptional where  constitutional  ptovlalons  en- 
force themselvea  Ordinarily  the  labors  of 
the  convention  have  to  be  supplemented  by 
legislation  before  becoming  operative.  Of 
course.  If  It  be  evident  from  the  terms  em- 
ployed In  any  particular  provision  of  the  or> 
ganic  law  that  It  ahall  go  Into  force  forth- 
with, without  awaiting  ancillary  legislation, 
It  win  become  an  imperative  Judicial  duty  to 
thus  declare."  Accordingly  It  was  held  tiiat 
the  whole  section  was  not  self-enforcing. 
Thereafter,  in  Cummings  v.  Winn,  88  Mo.', 
loc.  dt  56,  14  8.  W.  512,  the  question  again 
came  before  this  court  and  the  dedslon  in 
the  Spaunhorst  Case  was  referred  to;  and  it 
was  unanimously  held  that  the  first  portion 
of  the  section,  that  made  It  a  crime,  "the  na- 
ture and  punishment  of  which  shall  be  pre- 
scribed by  law,"  was  clearly  not  self-en- 
forolng,  but  needed  legislative  action  to  pre- 
scribe the  nature  and  punishment  of  the  of- 
fense, but  that  the  latter  provision  of  the 
section,  which  made  such  officer  civilly  liable 
for  such  deposits,  was  self-enforcing,  and 
needed  no  legislative  aid.  Ck>nsult  also. 
State  T.  SatUey.  181  Mo.,  loc.  clt  483.  S3  S. 
W.  41.  The  genera]  rule  as  to  whether  the 
provisions  of  the  Ckinstitution  are  self-en- 
forcing is  thus  stated  in  6  Am.  &  Eng.  Sue 
of  Law  {2d  Bd.)  p.  012:  "Constitutional  pro- 
vlBlons.are  self-executing  where  there  is  a 
manifest  intention  that  they  should  go  Into 
immediate  effect  and  no  ancillary  legislation 
Is  necessary  to  the  enjoyment  of  the  right 
given,  or  tiie  enforcement  of  the  duty  im- 
posed. *  *  *  In  case  a  constitutional  pro- 
vision is  ambiguous,  and  the  words  employ- 
ed do  not  plainly  evince  an  Intention  that 
the  provision  is  to  be  self-executing,  the 
court  III  construing  It  will  resort  to  otiior 
aids  than  the  mere  language  employed." 
Judge  Cooley  states  the  rule  to  be:  "A  ctm- 
stitutional  provision  may  be  said  to  be  self- 
executing  if  It  supplies  a  suffldent  rule 
means  of  which  the  right  given  may  be  en- 


joyed and  protected,  or  tiie  doty  Imposed 
may  be  enforced;  and  It  Is  not  self -execut- 
ing when  It  mere^  indicates  principles,  with- 
out laying  down  rules  by  means  of  which 
those  prindples  may  be  gtren  the  force  of 
law."  Cooley's  Const  Lim.  <7th  Ed.)  p.  12L 
Without  pursuing  the  subject  further,  it  Is 
plain  that  section  28  of  article  2  of  tiie  Con- 
stitution, aa  amended.  Is  self-execnting,  so 
Car  as  It  applies  to  Juries  in  dvU  cases  in 
courts  of  record,  and  so  &r  as  it  applies  to 
grand  Juries,  but  that  It  is  not  self -executing 
so  far  as  It  applies  p  Juries  In  courts  not  ot 
record.  Under  this  conclusion,  the  conten- 
tion of  the  defendant  In  this  regard  is  not 
well  taken. 

The  result  necessarily  follows  that  the 
Judgment  of  the  circuit  court  must  be  alBnn- 
ed.  It  la  so  ordwed.  All  concur. 


WHBAT  V.  CITY  OF  ST.  LOUIS. 
(Supreme  Court  of  Mlsaoiiri,  Dividon  3fa  1. 
Feb.  10. 1904.) 

OBSTRUCTION  IN  STREET— ACdDHNT  TO  TEAM 
— C<n4TRIBtrrORT  NSOUOBNCB. 

1.  One  who,  knowing  of  an  obstmction  in  a 
street,  riBlog  three  feet  above  the  street  level, 
which  he  had  driven  past  daily  for  a  year,  a 
barred  from  recovery  by  contributory 
gence,  as  a  matter  of  law;  he  bavins  ran  onto 
It  and  been  tiNwd  over,  either  by  letting  his 
horse  go  where  ft  would,  or  by  driving  without 
looking,  though  he  thought  he  had  passed  the 
obdtractlon.  or  his  mind  was  so  engrossed  with 
other  matters  that  he  did  not  think  aboat  it  at 
all. 

Appeal  from  Circuit  Court,  St  Lonls  Coun- 
ij;  Jno.  W.  McElhlnney,  Judge. 

Action  by  David  E.  Wheat  against  ttie  dty 
of  St  LouI&  Judgment  for  plalntUC.  De- 
fendant appeals.  Reversed. 

Ghas.  W.  Bates  and  BenJ.  H.  Chariea.  for 
appelbnt.  Wm.  H.  O'Brien,  B.  R.  Ihrewer, 
and  Bobt  A.  Holland,  Jr„  for  respondent. 

MABSHALL,j.  Tbls  li  an  action  tor  $ia- 
000  damages  for  personal  injuries  snalAined 
by  the  platntifl  on  November  19,  18f^  by  his 
milk  wagon  running  over  and  being  npaet  1^ 
a  manhcAe  to  a  public  eewer  In  YemiHi  ave- 
nue. In  the  dty  of  St  Lonls,  nearly  q^o^ 
46SS  Vernon  avuiue.  The  plalntlfl  recorered 
a  Judgment  for  |1,000,  and  the  defradant  ap- 
pealed.  Hie  negligence  charged  In  the  peti- 
ti<Mi  Is  tiiat  the  dty  constmded  and  maintain- 
ed a  manbote  to  a  sewer  In  the  atie^  which 
projected  8  feet  above  the  tevel  of  the  sttect 
and  which  was  about  d  feet  In  drcomfKence. 
and  had  earth  piled  aTonnd  the  manhole, 
which  was  9  feet  and  6  tndwa  In  diameter  at 
tiie  base,  and  sloped  towards  the  top,  which, 
it  Is  alteged.  was  a  dangerous  obstruction. 
The  answer  Is  a  gen«al  denial  and  a  plea  of 
contrtbntory  negligenob  The  facts  are  these: 
Yemon  avoiue  U  tmly  1  block  long,  and  ec- 
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tendi  from  West  End  aTenne  to  Walton  are- 
nue,  and  la  60  feet  vide.  About  a  year  be- 
fore tlie  acddent  the  dty  h&A  cooatmcted  a 
sewer  near  the  center  ot  the  street,  preparato- 
ry to  conatructlng  tbe  street  The  -top  of  the 
manhole  was  made  to  conform  to  the  grade 
of  the  atceet  when  It  was  conatmcted,  but  la 
about  3  feet  above  the  level  of  the  street  in 
Its  presoit  ctMidltlon.  This  left  a  driveway 
on  the  north  of  the  manhole  8  feet  4  Inches 
wide,  and'one  on  the  sooth  of  the  manhole  12 
feet  10  Inches  wide.  Whea  the  dty  finished 
building  the  sewer,  the  appropriation  for  the 
Improvement  of  the  street  ran  out,  and  the 
work  had  to  be  stopped.  So  this  condition 
tiad  existed  for  about  a  year  before  the  acci- 
dent occurred.  The  plaintiff  was  employed 
by  the  UdIod  Dairy  Oompony  as  a  driver  oi 
one  i3t  its  mUk  wagooB,  and  bad  been  deliver^ 
Ing  milk  in  that  neighborhood  for  over  five 
years,  and  oh  Vernon  avenue  for  over  a  year. 
He  had  to  deliver  milk  to  a  regular  customer 
at  No.  4635  Vwnott  avenue,  and  an  Irregular 
customer  on  the  opposite  side  of  the  street 
That  was  the  end  of  hla  route,  and,  when  he 
delivered  milb  to  these  customers,  he  turned 
and  came  east  again.  The  manhole  stood  In 
the  center  of  the  street  and  nearly  opposite 
to  the  steps  that  lead  up  Into  the  premises 
No.  4635  Vernon  avenue.  The  plaintiff  knew 
all  about  the  manhole,  and  had  seen  it  and 
driven  around  it  every  day  for  a  year,  some- 
times west  of  it  and  sometimes  turning  east 
of  It  On  tbe  morning  of  the  accident  he 
drove  to  463S  Vernon  avenue,  and  got  out  and 
delivered  milk.  When  he  got  out  of  the  wa- 
gon, he  hung  the  reins  tq)  on  a  hook  at  tbe  top 
of  tbe  wagon,  which  hdd  the  horse  so  he 
conld  not  move  without  pulling  the  wagon  by 
hia  mouth.  He  says  his  horse  knew  the  way 
as  well  as  he  did,  and  did  not  need  to  be  guid- 
ed, and  he  frequently  let  him  go  along  with- 
out directing  him,  and  he  knew  where  to  stop. 
After  delivering  the  milk,  he  got  into  the  wa- 
gon and  took  the  reins  off  of  the  book,  and 
the  horse  started.  He  says  he  does  not  re* 
manber  wheOier  he  turned  the  horse,  or 
wheUier  he  let  the  horse  turn  of  bis  own  ac- 
cord. At  any  rate,  tbe  horse  turned  the  wa- 
gon to  go  east  again,  and.  In  so  doing,  ran 
up  on  the  pile  of  earth  surrounding  tbe  man- 
hole, upset  the  wagon,  and  the  plaintiff  was 
hurt  He  says  it  was  about  6  o'clock  In  the 
morning,  and  that  while  it  was  after  day- 
break, the  morning  was  dark  and  foggy,  but 
not  so  much  so  as  to  prevent  his  seeing  the 
manhole  If  he  had  looked.  Other  witnesses 
said  that  wUIe  It  was  foggy,  one  could  see 
acroee  the  street,  and  ai^  one  could  see  the 
manhole.  The  plaintiff  says  that  he  thought 
he  bad  passed  the  manhole,  and  consequeaitly 
was  not  looking  for  It  At  the  close  of  the 
plalntUTa  case,  and  again  at  tbe  close  of  tbe 
whole  case,  the  defendant  demurred  to  the 
evidence.  The  court  overruled  the  demnr- 
reiB,  and  the  defendant  excepted,  and  relies 
aoMj  1^Km  this  ruling  upon  this  ai9Ml> 
T!t»  contuiftlaD  of  the  datendsnt  Is  that  the 


dtj  was  guilty  of  no  negligence  In  constmct- 
ing  and  maintaining  the  manhole  in  the  con- 
dition shown,  but  that  even  if  it  was,  its  neg- 
ligence was  not  the  proximate  cause  of  the 
Injury,  but  that  the  plalntlfl  vrell  knew  tbe 
fact  and  the  condition,  and  was  guilty  of  such 
contributory  negligence  as  bars  a  recovery. 
On  the  other  hand,  the  plaintiff  contends  that 
while  he  knew  of  the  existence  and  c<Hiditlon 
of  the  manhole,  and  might  have  seoi  It  and 
avoided  It,  still  he  was  not  obliged  to  keep  it 
In  mind,  but  had  a  right  to  think  of  some- 
thing else,  and  that  his  mind  was  engrossed 
with  his  work,  and  he  thought  he  bad  passed 
the  manhole,  and  therefore  be  was  guilty  of 
no  contributory  negligence.  Tbe  city  had  a 
clear  legal  right  to  build  tbe  sewer,  and  to 
leave  it  projecting  S  feet  above  tbe  natural 
level  of  the  unimproved  street,  and  so  that  it 
would  conform  to  the  established  grade  of  the 
street  when  it  was  Improved.  But  it  took  the 
risk  in  so  doing  of  some  one  who  was  unac* 
qnalnted  with  Ito  existence  and  condition,  and 
who  was  traveling  along  the  street  In  the 
nighttime,  when  he  could  not  see  the  obstruc- 
tion, running  against  it  and  being  hijured. 
Such  a  person  would  be  entitled  to  recover, 
because  as  to  him  the  dty  was  negligent  and 
he  was  not  But  the  plaintiff  does  net  fall 
within  this  rule,  tor  be  knew  all  about  the 
manhole,  and  it  was  light  enoogb  at  tbe  time 
of  the  accident  for  him  to  see  it;  and,  by  tbe 
exerdse  of  ordinary  care,  he  could  easily  have 
avoided  It  Jost  as  he  had  done  every  day, 
about  the  same  hour  of  the  day,  for  a  year. 
It  is  not  clear  whether  the  plaintiff  let  the 
horse  turn  without  guidance,  or  whether  he 
directed  him;  but  either  event  he  Is  re- 
sponsible for  the  wagon  striking  the  mound 
around  the  manhole  and  being  upset,  for,  by 
the  exotdse  of  any  care  whatever,  he  could 
have  avoided  it  It  is  true,  as  dalmed  by  the 
plaintiff  that  no  one  1*  inrecluded  from  travel* 
ing  a  highway  In  which  he  knows  there  are 
obstructions  or  defects,  an4  on  which  he  has 
business,  and  his  knowledge  of  tbe  condition 
of  the  street  will  not  conclusively  bar  his  re- 
covery. Barr  v.  Kansas  City,  106  Mo.  060,  16 
S.  W.  483;  Market  v.  St  Louis.  66  Mo.  188; 
Buesching  v.  Gas  Co.,  78  Mo.  210.  80  Am.  Rep. 
006:  Loewer  v.  Sadalla,  77  Mo.  431;  Staples 
V.  Canton,  69  Mo.  692.  But  whilst  this  is 
true,  the  person  who  knows  of  such  defects, 
and  Is  injured,  must  use  reasonable  care 
while  traveling  along  such  defective  street 
and  tiiat  care  must  increase  In  proportion  to 
his  knowledge  of  the  risk.  Foster  v.  Bwope, 
41  Mo.  App.  137.  And  such  knowledge  of  tbe 
danger  is  admissible  to  prove  contributory 
negligence.  Flynn  v.  Neosho,  114  Mo.  567,  21 
8.  W.  908.  As  was  well  said  by  Lord  Bllen- 
bonragb,  C.  J.:  "A  party  cannot  cast  himself 
upon  an  obstruction  which  has  been  made  by 
the  fault  of  another,  and  avail  himself  of  It 
if  he  do  not  himself  use  common  and  ordinary 
caution  to  be  right  •  *  *  One  person  be- 
ing in  fault  will  not  dlvenae  with  anothw'B 
using  ordinary  care  for  himself.  Two  things 
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must  concur  to  support  this  action — an  obBtrac- 
tion  In  the  road  b7  the  fault  of  the  defendant, 
and  no  want  of  ordinary  care  to  avoid  It  on 
the  part  of  the  plaintiff."  Bntterfield  t.  For- 
rester, 11  East,  60.  And  this  court  approved 
the  rule  so  laid  down,  In  an  opinion  per  Qautt, 
P.  J.,  In  Sindllnger  v.  Kansas  Cl^,  126  Mo. 
SIS,  28  S.  W.  857,  26  Ll  B.  A.  723,  and.  speak- 
ing of  the  rule,  said:  "This  1b  the  general  rule 
of  law  as  to  contributory  negligence,  which 
applies,  as  of  course,  to  actions  brought  by 
travelers  for  injuries  received  b;  reason  of 
defects  or  obstructions  upon  the  highway. 
Beach  on  Contributory  Negligence  (2d  Ed.)  1 
240.  Ordinarily  the  question  whether  the 
plaintifF,  under  all  the  circumstances,  has 
been  guilty  of  contributory  negligence,  is  one 
for  the  Jury.  Loewer  v.  Sedalia,  77  Mo.  431. 
But  If  the  evidence  elicited  to  establish  the 
contributory  negligence  of  plalnttfT  admits  of 
no  other  fair  Inference  than  that  he  was  neg- 
ligent, and  that  his  own  negligence  contribut- 
ed directly  to,  or  was,  in  other  words,  the 
proximate  cause  of,  the  injury,  then  it  be- 
comes one  for  the  court,  and  a  demurrer  to 
the  evidence  will  be  sustained."  The  same 
rule  was  recognized  in  Wlggln  v.  St.  Louis, 
135  Mo.  568,  37  B.  W.  528,  and  In  Cohn  t. 
Kansas  City,  108  Mo.  387,  18  S.  W.  973. 

The  plaintiff  In  this  case  knew  of  the  ob- 
struction In  the  street,  and  knew  that  by  the 
exercise  of  ordinary  care  be  could  avoid  strlk- 
lug  it  while  traveling  along  the  street  His 
act  In  striking  it  was  therefore,  per  se,  con- 
tributory negligence.  City  of  Erie  v.  Magill, 
101  Pa.  616,  47  Am.  Rep.  739;  Schaefler  v. 
Sandusky,  33  Ohio  St.  246,  81  Am.  Bep.  533; 
City  of  Qulncy  v.  Barker,  81  HI.  300,  25  Am. 
Rep.  278;  Church  v.  Howard  City,  111  Mich. 
296.  69  N.  W.  661,  66  Am.  St.  Rep.  396;  Town 
of  Salem  v.  Walker  (Ind.)  46  N.  E.  90;  Tuf- 
free  v.  State  Center,  57  Iowa,  538.  11  N.  W. 
1;  Yahn  v.  Ottumwa,  60  Iowa,  433,  15  N.  W. 
257;  Benton  v.  Phlla.,  198  Pa.  390,  48  Atl. 
287;  Nebraska  T^l.  Co.  v.  Jones  (Neb.)  81  N. 
W.  435;  Moore  v.  Richmond,  86  Va.  545,  8  S. 
E.  387;  Walker  v.  ReldaviUe,  96  N.  C.  loc. 
dt  886,  2  8.  E.  74;  7  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  412. 

The  contention  of  the  plaintiff  that  he  had 
a  rigbt  to  have  his  mind  so  engrossed  in  bis 
business  that  he  did  not  think  of  the  obstruc- 
tion, or  thought  he  bad  passed  it,  is  wholly 
untenable.  Persons  traveling  on  a  highway 
are  charged  with  a  duty  to  exercise  reasona- 
ble care  to  observe  and  avoid  obstmctlona 
and  defects.  They  have  no  right  to  be  so  en- 
grossed In  their  own  affairs  as  to  be  negligent 
of  their  own  safety.  As  was  well  said  by 
Campbell.  C.  J.,  In  Hutchlns  v.  Priestly,  etc., 
Co.,  61  Mich.  252,  28  N.  W.  85,  in  speaking  of 
a  man  who  walked  Into  an  elevator  shaft, 
Instead  of  a  door  close  to  it:  "The  only  ex- 
planation of  his  conduct  la— what  there  Is  no 
difficulty  In  gathering  from  his  own  testi- 
mony, although  he  does  not  seem  to  be  aware 
of  it— that  he  is  one  of  those  persons  who 
pay  Uttle  heed  to  th^  mrroundlngs,  and  go 


,  hither  and  thither  on  their  mvndB  atest- 
mlnded,  or  thinking  only  of  some  partScalar 
object,  and  shutting  their  eyes  to  ererythint 
else.   Such  inattention  Is  sometimes  dai^er- 
ous  to  the  person  himself,  and  quite  u  oftea 
to  bis  nelgbbora.    It  Is  a  want  of  tliat  ordi- 
nary care  which  the  safety  of  aodety  te- 
qnlres  all  sane  persons  of  mature  a^e  to  ex- 
cise, and  for  which  they  are  civilly  respcn- 
fllble.   Business  could  not  be  carried  on  with- 
out this  requirement."   The  rule  h'as  recent- 
ly undergone  review  in  other  jurladictioDS. 
In  Cowle  V.  Seattle,  62  Pac.  121,  the  Supreme 
Court  of  Washington  held  that  "a  person  who 
is  perfectly  familiar  with  tlie  condition  oC  i 
sidewalk  In  wblch  a  defect  exlata  has  no 
right,  while  using  it,  to  act  on  the  ordinary 
presumption  that  It  is  in  good  condition.'' 
In  Cloney  v.  Kalamazoo  (Mich.)  83  N.  W. 
618,  4  Mun.  Corp.  Cas.  640,  the  syHabus  is  as 
follows:    "In  an  action  for  injuries  to  a 
pedestrian  caused  by  his  stepping  Into  aa 
unguarded  excavation  made  In  a  croas-walk 
of  a  city  street  In  tearing  up  the  pavemeat 
of  the  street  for  the  purpose  of  repaying,  it 
appeared  tliat  plaintiff  knew  t^t  the  work 
was  being  done  at  or  near  the  crossing  wbeie 
the  accident  occurred,  and,  having  ee«i  the 
work  going  forward,  must  have  been  aware 
that  such  excavations  were  being  made,  and. 
though  it  waa  at  night,  be  could  have  readily 
seen  the  excavation  before  atepi^n^  Into  it. 
as  there  was  an  arc  light  hanging  over  the 
street  near  such  point,  besides  other  lights 
in  the  Tlclnlty.   Plaintiff  testified  that  be 
was  observing  a  team  at  the  time,  and  that 
he  was  not  aware  that  the  work  was  be- 
ing done  exactly  at  the  crossing.    Held,  that 
a  verdict  should  have  been  directed  for  the 
defendant  city."  To  the  same  effect  are  Dale 
V.  Webster  Co..  76  Iowa,  370,  41  N.  W.  L 
where  the  plaintiff  knew  of  the  defect,  and 
walked  along  without  looking  where  he  was 
going;  Tuffree  v.  State  Center,  57  Iowa.  53S. 
11  N.  W.  1,  whwe  the  plaintiff  drove  in  one 
direction,  and  was  looking  and  talking  to 
persons  In  another  direction;  Taaker  t.  Farm- 
iDgdale,  91  Me.  521.  40  Atl.  544.  where  the 
plaintiff  was  absorbed  in  looking  at  an  dee- 
tric  car,  and  gave  no  thought  to  the  dangers 
on  the  road,  and  drove  a  wheel  of  her  con- 
veyance over  the  end  of  a  culvert;  Qllmin 
v.  Deerfleld,  15  Gray,  577,  where  the  plaintiff 
knew  of  tiie  defect  in  the  highway,  and 
while  thinking  of  something  else,  and,  tem- 
porarily unmindful  of  the  defect  drove  into 
It;  Tel.  Co.  V.  Jones  (Neb.)  81  N.  W.  435. 
where  the  plaintiff  knew  of  the  defect,  and. 
while  thinking  of  something  else,  drove  over 
a  stump  In  the  road.   In  short,  the  rule  is 
supported  not  only  by  the  almost  onlvereal 
trend  of  authority,  both  Englteb  and  Ameri- 
can, but  also  by  the  plainest  i^lnciples  of 
right  and  justice.   While  the  dty  own  tbe 
citizen  the  duty  to  keep  the  highways  rea- 
sonably safe  for  persons  to  pass  ovm,  the 
citizen  owes  the  city  the  duty  to  use  his  God- 
given  senses,  and  not  to  mn  into  obstmcdons 
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that  Iw  iB  famlUar  with,  of  vMch  tiy  the 
fexerdae  of  ordinary  care  be  could  dlacorer 
and  «udly  arold.  And  while  the  city  may  be 
negligent  in  the  dlsduurge  of  Its  duty,  the 
dtlmn  may  also  be  negUgmt  In  the  dls- 
cfaaige  of  hia  duty.  And  If  both  are  negU- 
Kent,  and  their  n^llgence  contributes  to  the 
Injury,  there  can  be  no  reoorery.  And  If  the 
lilalntlira  n^llgence  neeeaaarily  contrlbntes 
to  the  happening  of  the  injury,  thore  can  be 
no  recovery.  Such  la  dearly  this  case.  The 
n^Ugence  of  the  dty  had  contlnned  for  a 
year.  The  plalntUC  knew  It,  and  by  fiie  ex- 
crclse  of  ordinary  care  be  had  avoided  in- 
jury from  It  erery  day,  and  about  the  same 
bonr  every  day,  for  a  year.  He  coold  hare 
n  voided  it  on  the  day  of  the  accident  if  he 
had  exmsleed  ordbiary  care.  He  waa  negU- 
Srent  in  letting  the  horae  tarn  nngnlded,  or 
in  80  guiding  falm  as  to  strike  the  obstmctlon 
be  knew  waa  thetft  Without  hia  contrlbfr 
tory  n^Iigence,  no  Injury  would  have  re- 
sulted to  him  from  the  negligence  of  the  cfty. 
He  made  out  no  case  for  the  jury.  The  de- 
mnrrera  to  the  evidence  should  have  been 
sustained. 
The  Judgment  Is  reversed.  All  concur. 


WILHITB  et  al.  v.  WOLF  et  al. 

(Supreme  Court  of  Missoori,  Dlvlakm  No.  1. 
Feb.  10, 1901.) 

VIDKHINO  HIOHWAT—PROCBEDINOS-JURIS- 
WCrnON—PHTITION— REPORT  OF 
COMMISSIONERS. 

1.  A  petidoD  to  a  couutj  court  stated  that 
the  nndersisaed  fre^oldera,  "three  ot  whom  re- 
side within  the  immediate  neighborhood  of  the 
following  described  proposed  widening  of  pub- 
lic road,  pray  that  said  public  road  be  widened 
from  its  present  width,  etc.  Following  the 
description  it  stated  "that  said  public  road  has 
been  an  establlBhed  highway  for  more  than 
twenty  years,"  and  prayed  **t<v  the  widening 
of  Bald  road,"  etc..  and  that  "a  surrey  of  such 
proposed  widening  *  might  be  ordered.  Held  to 
definitely  disclose  a  purpose  to  widen  an  exist- 
ing road. 

2.  A  statement  in  die  report  of  commissioners 
in  proceedings  to  widen  a  road  that  a  land- 
owner asked  a  specified  sum  as  damages  suffl- 
deutly  showed  that  he  had  refused  to  reliu- 
Quish  his  land. 

3.  The  jurisdiction  of  a  county  court  to  widen 
a  road  depends:  on  a  petition  therefor,  and  no- 
tice  of  its  presentation.'as  provided  by  Bev.  St. 
18B0,  fS  0414,  9415,  and  It  cannot  be  affected 
by  any  subsBqucnt  irregalarlty  In  the  proceed- 
mis. 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty; Jno.  A.  Hockaday,  Judge. 

Proceedings  on  petition  of  X  L.  Wilhlte 
and  others  to  widen  a  road.  From  a  judg- 
ment of  the  circuit  court  afBrming  a  judg- 
ment of  the  county  court  as  to  an  assess- 
ment of  damages,  L.  8.  Wolf  and  others, 
remonstrators,  appeal.  Affirmed. 

W.  H.  Troltt,  Jr.,  and  N.  T.  Qentty,  for 
ajvellantB.  Webater  Gordon,  for  reapaid- 
ents. 


T.  WOLF.  793 

BOBINSON.  J.  This  la  a  proceeding  un- 
der the  statutes,  began  In  the  county  court 
of  Boone  county  by  pietltlon  and  notice,  to 
have  wMened  an  old  road  of  that  county  to- 
the  uniform  vrldth  of  40  feet,  a  part  of  said 
road  up  to  that  time  b^g  35  feet  vld^  and 
the  remaining  portion  tb»eof  being  only  26 
feet  wide.  The  proposed  change  In  the  road 
sought  by  the  petition  resulted  In  the  taking 
of  about  1^  acrea  of  the  .aMMlIantfs  land. 
In  due  coarse  the  commissioners  appointed 
by  the  court  to  assess  damages  to  the  land- 
ownraa  who  refused  to  give  the  right  of  way 
for  the  puipoae  of  widenliv  uld  road  made 
their  report,  and  the  ai^ellant,  among  oth- 
ers, filed  objections  thereto,  and  upon  a  trial 
by  a  Jury  in  the  county  court  hia  damages 
for  the  land  takoi  was  assessed  the  same  as 
by  the  commissioners  at  916.88.  Thereiq>on 
the  court  ordered  the  road'opened  and  wid^ 
ed  as  prayed  for  In  the  petition,  and  the  ap- 
pellant heie  alone  took  an  appeal  to  the  dr^ 
CTlt  court  of  Boone  county,  where,  upon  a 
new  trial  therein,  his  damages  were  as- 
sessed by  a  jury  In  that  court  at  918.33,  and 
the  Judgment  of  the  county  court  In  all 
things  elae  was  by  the  drcnlt  court  approv- 
ed and  affirmed.  From  the  Ju^mmt  of  the 
circuit  court,  the  caae  has  been  brought  to 
this  court  on  appellant's  anwal. 

Appellant 8  contention  here  is  tliat  fibe 
proceeding  before  the  county  court  was  In- 
sufficient to  give  that  court  Jurisdiction  to 
act  In  the  premises  to  order  the  change  In 
the  road  sought,  and  the  particnlara  to  which 
he  dalms  that  want  of  authority  in  the  conn> 
ty  court  are:  First  that  the  petltkm  filed 
with  the  court  failed  to  disclobe  definitely 
whether  the  purpose  of  the  petitioners  was 
to  have  opened  up  a  new  road,  or  to  have 
dianged  the  width  of  an  old  existliv  road; 
and,  second,  that  to  tbe  road  commfiistoneni* 
r^Mzt  to  the  county  court  It  vras  not  stated 
that  the  appelant  her^  had  refused  to  re- 
Unqulsh  the  right  of  way  sought  for  aald 
purposes,  for  so  much  of  the  land  to  be  tolwn 
as  waa  owned  by  him,  and  until  Ibis  Hct 
was  set  out  and  ahown  tn  tbe  road  commis- 
sioners* report,  the  county  court  had  no  an- 
tboEtty  to  proceed  further  to  the  premises. 

Appellant^a  first  contention  la  utterly  with- 
out support  to  the  facts  of  the  case,  and  why 
It  has  been  suggested,  to  the  toce  of  the  plain 
language  of  the  petition  ffied  irith  the  county 
court,  we  are  unable  to  nnderatand.  Tbe 
petition  reads,  "To  tbe  Honorable,  the  Otran- 
tj  Court  of  Boone  Ocmnty,  Missouri;  We,, 
the  undersigned  twelve  freeholders  of  the 
townships  hereinafter  immed,  three  of  whom 
reside  within  tbe  Immediate  netghborbood 
of  the  following  described  proposed  widen- 
ing of  public  nad,  pray  that  said  public  road 
be  widened  from  Its  present  width,  which  is 
from  twaity-five  to  Iblrty-flve  feet  to  width, 
to  a  wldUi  of  forty  feet  having  Ito  points  of 
b^lnnlng  and  tormlnatimi,  course  and  Inter- 
mediate polnta  as  tolloira,  to  wit  [Here  fol- 
lows  a  description  of  the  road.)"  Followtor 
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tibia  descriptloii,  th«  petition  contlnnea: 
"That  said  public  road  has  been  an  estat>> 
lished  highway  for  more  than  twenty  years, 
and  that  the  undersigned  petltionera  pray 
the  honorable  county  court  of  Boone  county 
for  the  widening  of  said  road  above  described 
and  set  out  at  the  expense  of  the  county; 
that  the  proposed  widening  of  said  described 
road  is  necessary,  and  of  public  utility,  and 
that  the  same  runs  through  and  along  the 
lands  hereinafter  mentioned  and  described, 
together  with  the  names  of  the  owners  there- 
of. And  now,  tb^^ore,  your  petitionas 
pray  that  a  surrey  of  snch  proposed  widen- 
ing of  said  described  road  to  the  width  of 
forty  feet  may  be  ordered,"  etc.  This  re- 
production of  the  petition  is  the  best  answer 
that  can  be  made  to  appellanf  e  charge  of  its 
want  of  defluiteness  In  the  particular  named, 
and  with  this  dofie  we  will  pass  to  appel- 
lant's second  contention,  without  comment 
as  to  the  eCrect  of  a  petition  filed  with  the 
county  court,  defective  In  the  manner  sug- 
gested by  appellant 

As  to  appellant's  second  contoitlon— that 
the  county  court's  antborlty  to  proceed  fur^ 
ther  with  Its  Inqnlry  when  the  road  com- 
missioners failed  to  state  In  their  report 
that  appellant  bad  refused  to  relinquish  the 
right  of  way  to  so  much  of  the  land  as  was 
owned  by  him  along  the  route  of  the  road, 
and  that  all  after  actions  and  orders  by  the 
county  court  in  the  proceedings  were  without 
jurisdiction  and  Told— we  think  him  In  «v 
ror,  both  as  to  his  conclusion  of  what  are  the 
facta  and  in  his  application  of  the  law  to  th6 
facts  as  he  has  assumed  them  to  be.  Though' 
not  properly  preserved  In  the  record  for  our 
examination,  we  find  in  appellant's  state- 
ment and  brief  filed  herein  what  purports  to 
be  a  copy  of  the  road  commissioners*  report 
to  the  county  court,  and  from  it  appellant's 
second  contention  is  shown  to  be  without 
foundation  In  the  fiicts  of  the  case.  While 
in  this  report  it  la  not,  in  direct  words,  re- 
cited that  appellant  refused  to  relinquish  the 
right  of  way  sought  to  so  much  of  the  land 
as  was  owned  by  him  along  the  course  of  the 
road,  yet  in  that  report,  following  immediate- 
ly the  description  of  appellant's  land  to  be 
taken,  and  its  amount  In  acres  given,  is 
found  this  recitation:  "Said  Wolf  asks  one 
hundred  and  iDfty  dollars  damages."  This, 
when  tbe  purpose  of  the  report  la  considered, 
could  mean  nothing  less  than  that  the  ap- 
pellant, Wolf,  as  one  of  the  landowners  along 
the  route  of  the  road  to  be  widened,  refused 
to  give  or  relinquish  tbe  right  of  way  sought 
It  was  a  statement  not  only  that  tbe  appel- 
lant refused  to  relinquish  the  right  of  vray, 
but  it  embodied  his  reason  for  so  doing,  and 
told  bow  and  for  what  amount  that  relin- 
quishment could  be  obtained  by  the  court  or 
agent  for  the  county,  or  by  those  petitioning 
for  the  Improvement;  and  the  report  did  se- 
cure to  the  appellant  tbe  very  right  which 
tbe  statute  was  designed  to  confer  upon  all 
those  who  wwe  shown  to  be  unwilling  to 


give  cw  rellnqnlsh  the  rigbt  of  way  Cor  tbe 
proposed  road  Improvement  ov«r  and  alooe 
their  land— the  right  to  hare  damages  ss- 
sessed  by  Jury.   We  tblnfc  the  language  aS 

the  commissioners*  report,  as  foond  ct^Mi 
in  appellant's  brief,  a  most  vigorooa  state- 
ment of  appellant's  refusal  to  relinquish  tbe 
rigbt  of  way  for  tbe  proposed  road,  and  we 
would  most  certainly  conclude  tbat  tbe  codb- 
tj  court  must  have  so  understood  and  con- 
strued Its  meaning.  If  we  felt  called  upon  to 
examine  into  tbe  action  of  that  body  on  this 
appeal.  Thus  we  find  appellant's  second 
contention  la  predicated  upon  a  state  of  facts 
not  existing  In  the  case  before  us.  But  If 
we  should  agree  that  the  report  of  tbe  road 
commisfllonera  made  to  the  county  conn 
had  bera  property  preserved  In  tbe  recoid. 
:  and  in  It  no  statement  was  to  be  fonnd  that 
appellant  bad  refused  to  rellnqnlsh  tbe  rigbt 
of  way  to  that  jnrt  of  the  land  owned  by 
him  through  which  tbe  road  passed,  we  could 
not  agree  with  appellant  that  tbis  otnlMdon 
from  the  commissioners'  report  was  fatal  to 
the  court's  further  Jurisdiction  In  tbe  prem- 
ises, or  that  all  after  orders  or  Judgments  of 
the  county  court  therein,  as  well  as  tbe  Judg- 
ment of  the  circuit  court  where  the  proceed- 
ing was  taken  on  appeal,  were  coram  non 
Judice,  and  void.  Api»ellant  has  confused 
tbe  Jurisdictional  steps  essential  to  be  tat  en 
by  petitioner  in  order  that  the  county  court 
might  become  invested  vrltb  authority  and 
Jurisdiction  to  proceed  in  the  matter  of  de- 
termining whether  a  proposed  change  in  t 
road  should  be  made  with  matters  tbe  court 
and  its  officers  are  directed  to  do.  In  tbe  ex- 
tfclse  of  its  Jurtsdlction  acquired,  to  deter- 
mine bow  and  under  what  conditions  tbe 
proposed  change  ahould  be  made. 

Without  questioning  the  general  propor- 
tion asserted  and  discussed  by  appellant's 
counsel  in  their  brief  filed  herein,  that  all 
essential  facts  conferring  Jurisdiction  upon 
county  courts  to  establish  or  widen  a  des- 
ignated road  must  affirmatively  appear  upoa 
the  face  of  the  proceeding  begun  to  accom- 
plish that  end,  and  that  If  those  essential 
Jurisdictional  facts  are  not  shown  upon  the 
face  of  tbe  record  of  that  court  all  sob- 
sequent  proceedings  In  such  court,  as  wdl  as 
In  the  circuit  court  where  tbe  proceeding 
has  been  taken  by  appeal,  are  alike  void  and 
of  no  ^ect  we  cannot  follow  appellant  Into 
the  extreme  of  asserting,  as  bis  position  bere 
has  led  him,  that  every  error  of  omtsskni 
that  may  appear  to  have  occurred  during  t&f 
progress  of  the  court's  Inquiry,  will  affect 
the  court's  authority  over  the  proceeding,  or 
will  operate  to  render  void  all  after  orders 
or  Judgments  therein.  The  county  court's  Jo- 
rlsdlctlon  to  hear  and  determine  whetho^  tbe 
proposed  change  In  the  road  should  be  made 
was  complete  when  the  petition  properlj 
signed  by  the  requisite  number  of  qnsUfied 
citizens  of  tbe  township  through  wblcb  tbe 
road  ran,  as  provided  In  section  M14,  Bev- 
St  1899,  bad  bsen  filed  with  tbe  court  and 
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tbe  notice  of  Its  Intended  presentation,  m 
proTlded  In  section  9415  of  same  statute,  was 
shown.  TUB  done,  the  machinery  of  the 
court  was  set  In  motion  to  work  ont  the  pur^ 
poses  sought  by  tbe  petition.  This  being 
done,  the  power  and  aathority  for  the  court's 
action  in  the  premises  was  not  thereafter  de* 
pending  upon  whether  it  proceeded  correctly 
or  incorrectly,  wisely  or  unwisely.  The  au- 
tborlty  of  the  court  to  act,  and  to  act  uimu 
correct  lines,  luTolved  Its  right  to  act  orone- 
OQsly.  If  a  court;  with  authority  to  act  In 
a  glTen  proceeding,  has  acted  erroneously;  If 
It  has  taken  proof  of  facts  by  way  of  oral 
declaration  that  should  have  been  presented 
to  It  through  a  written  report  of  one  of  its 
ofllcers,  or  in  any  other  way  has  failed  to  fol- 
low the  direction  of  the  law  In  the  conduct 
of  the  Inquiry  before  It— that  erroneous  ac- 
tion or  conduct  of  the  court,  if  properly  pre- 
served and  presented  to  en  appellate  court, 
may  be  ground  for  reversing  the  Judgment 
obtained  in  the  first  court;  but  in  so  doing 
tbe  question  of  the  conrfs  ]nrisdlctl<m  tQ  act 
In  the  premises  ti  not  involved. 

The  aK>eal  her^  Is  wholly  without  merit 
and  tilie  Judgment  of  tlie  drcnit  court  should 
be  afflrmwl,  and  It  Is  ao  ordered.  All  con- 
cmt. 


UBINBR6  fit  al.  t.  HBINERS  et  aL 
(Saprsme  Ooort  of  Mlssonri.  Division  Ma  1. 
Feb.  10,  1904.) 

"WtUM  —  OONBTRDCnON  —  "DNDIVIDBD  ONV- 

THIRD"  OP  PROPERTT. 

1.  A  will,  after  making  {bwIbIod  for  payment 
tmt  the  services  of  a  daaghter-ln-law  of  the 
testator,  bequeathed  stipulated  sums  to  each  (tf 
three  adult  sons  who  resided  away  from  home. 
Testator  then  devised  to  three  other  sons  "the 
Dndlrided  one-third  In  all  my  real  estate,"  etc. 
Thereafter  all  the  residue  of  the  personal  prop- 
ertr  was  bequeathed  to  tlie  same  three  sons. 
Beld.  that  the  devise  oi  realty  was  of  an  andl- 
Tlded  one-third  to  each  of  the  three  sous,  and 
not  an  nndivlded  one-third  to  the  three  jointly. 

Appeal  from  St  Louis  Olrcuit  Cknirt;  O'Neil 
Bymn,  Judge. 

Action  by  August  Meiners  and  another 
against  John  Meiners  and  others.  From  a 
Jodgmmt  for  plaintiffs,  defaidants  appeaL 
Beversed. 

Stewart  Cndnlngbam  &  Eliot  tor  appel- 
lants. 

Seneca  N.  ft  S.  O.  Taylor  and  Cbas.  Erd, 
tor  leiqwndents,  cited  tbe  following  cases: 
HftU  V.  Stephens,  66  Mo.,  loe.  dt  673,  27  Am. 
B^.  802;  Parish  v.  Cook.  78  Mo.,  loc  dt 
218,  47  Am.  Bep.  107;  Nichols  v.  Boswell, 
108  Ma,  loc.  dt  151.  16  8.  W.  343;  Watson 
T.  Watson,  110  Mo.,  loc.  dt.  171,  19  8.  W. 
543;  BUlott  V.  Topp,  68  Mlsa.,  loc.  dt.  142; 
Burke  V.  Lee,  76  Ya.  886;  Couch  v.  Bastham, 
29  W.  Ta.  784,  8  B.  B.  28;  Oray  v.  Pearson, 
6  H.  U  a  61;  Bdgeriy  r.  Barker  (N.  H.)  31 
▲a  900.  28  L.  B.  A.  828;  Young  T.  Robert- 
•om  2  Scotch  Ajig.  1106;  2  StnTt  B^  Jurii. 


I  1047b;  2  Jarman  on  Wills,  726;  4  Kent 
Comm.  637;  White  v.  Crawford,  87  Mo.  App. 
262.  loc  dt  268;  Given  v.  Hilton.  96  U.  S. 
691,  24  L.  Ed.  468;  Hancock's  Appeal.  112 
Pa.  632.  5  Atl;  50;  Seibert  v.  Wise,  70  Pa. 
147;  Cody  v.  Bunn's  Bx'r,  46  N.  J.  Eq.  131. 
18  Atl.  867;  Bonnell  t.  Bonneil.  47  N.  J.  Eq. 
640,  20  Aa  896;  Perkins  v.  Mathes,  40  N. 
H.,  loc  cit  110;  BarruB  v.  Eirkland,  8  Gray, 
613;  In  re  Woodward,  117  N.  T.,  loc  dt 
626,  28  N.  B.  m  7  L.  R.  A.  367. 

TALLIANT,  J.  This  is  a  suit  for  the  parU- 
tlon  of  real  estate.  The  property  was  owned 
In  his  lifetime  by  H»man  Meiners,  who  died 
January  16,  1900,  leaving  five  sons,  who  are 
the  parties  here,  plaintiffs  and  defendants. 
The  controversy  arises  out  of  the  different 
construction  the  parties  have  placed  on  the 
vrlll  of  tbelr  father.  The  testator  was  73 
years  of  age,  of  Oerman  nationality,  but 
could  read  and  write  and  speak  English.  The 
Inventory  of  his  personal  property  showed  It 
to  be  worth  $36,206.60.  Tbe  value  of  tbe  real 
estate  in  question  was  about  $25,000.  At 
the  date  ot  the  will  he  had  six  sons,  viz., 
William,  Henry,  August  John,  Herman,  Jr., 
and  Aloyslus.  These  were  his  only  children. 
The  last  two  were  twins,  and  were  minors 
at  the  death  of  thdr  father,  but  became  of 
age  before  tbe  tzial  of  the  case.  Henry  died 
before  his  father.  The  five  others  survived, 
and  tbey  are  the  parties  to  this  suit;  William 
and  August  being  plaintiffs,  and  tiie  three 
others  defendants.  The  wUl  Is  as  follows: 

"In  the  name  of  God,  Amen.  I.  the  un- 
dersigQed,  Herman  Meiners.  of  the  City  ol 
St  Louis  and  State  of  Missouri,  of  sound  and 
disposing  mind,  do  make,  publish  and  declare 
this  my  last  will  and  teataiuent. 

"Item  1.  I  will,  and  direct  that  my  funonl 
expenses  and  just  debts  be  paid  with  con- 
venient speed. 

"Item  2.  I  will,  give  and  bequeath  to  my 
daughter-in-law,  Kate  Meiners,  tbe  sum  of 
$7  per  month  tiom  now  on  for  ber  services 
as  housekeeper,  or  so  long  as  she  actA  In  that 
capacity,  as  per  our  verbal  agreement 

"Item  3.  I  vrilt  give  and  bequeath  to  Wil- 
liam Meiners  tbe  sum  of  (4,000.00;  and  to 
my  son,  Heary  Meiners,  the  sum  of  $60.00. 
To  my  son,  August  Meiners,  tbe  sum  of 
$4,000.  To  Rev.  William  Rdchenbach,  now 
in  Mendota,  Illinois,  the  sum  of  $500.  To 
the  Upper  Goundl  of  the  8t  Vincent  de  Paul 
Sodety,  St.  Louis,  Missouri,  for  tbe  use  of 
St.  Josephs,  $200.  To  the  German  St  Vin- 
cent Orphan  Aasodatlon,  8t  Louis,  Missouri, 
the  sum  of  $200.  To  tbe  pastor  of  St  Jo- 
seph's Catholic  Church,  8t  Louis,  Missouri, 
German  congregation,  the  sum  of  $300.00 
for  holding  masses  for  the  repose  of  the  im- 
mortal souls  of  my  deceased  wife  and  my- 
self. To  the  Llttie  Sisters  of  the  Poor,  St 
Louis,  Missouri,  the  sum  of  $200.00.  All  of 
the  above  bequests  mentioned  in  this  clause 
idiall  be  paid  within  two  years  after  my  de- 
mise and  bear  no  interest  except  ttw  bequeat 
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for  holding  masses,  wblcb  shall  be  paid 
sooner. 

"Item.  4.  I  will,  give,  bequeath  and  deTise 
to  my  sons,  John,  Herman,  Jr.,  and  AloysiuSt 
the  undivided  one-third  In  alt  my  real  es- 
tate, hooBes  numbered  1438,  1440  and  1442 
on  the  east  side  of  N.  Tenth  street;  also 
houses  numbered  1822  and  1324  on  the  east 
side  of  N.  Tenth  street,  St.  Louis,  Missouri, 
with  all  tmproTements  thereon. 

"Item  5.  All  the  balance  and  residue  ot 
my  personal  property  I  will  and  bequeath  to 
my  sons,  John,  Herman,  Jr.,  and  Aloyslus. 

"Item  6.  X  appoint  my  son,  John  Melners, 
trustee  for  my  minor  children,  Herman,  Jr., 
and  Aloyslus,  during  their  minority.  He 
shall  file  no  bond  as  such  trustee. 

"Item  7.  I  will  and  ordain  that  in  the  erent 
that  any  of  the  various  legatees  contest  this 
will,  or  any  legacy  therein  mentioned,  the 
party  so  contesting  shall  be  barred  and  re> 
celve  no  benefit  from  the  estate. 

"Item  8.  I  nominate,  constitute  and  ap* 
point  my  son,  John  Meiners,  executor  of  this 
will.   He  shall  file  no  bond  as  such  executor. 

"Witness  my  hand  and  will  this  24th  day 
of  January.  1886.  Herman  Melners." 

The  controversy  !■  over  the  meaning  of 
Item  4;  the  plaintUTs  contending  that  thereby 
only  an  undivided  one-third  of  the  real  es- 
tate Is  devised  to  the  three  sons  therein 
named,  leaving  two-thirds  undisposed  of.  to 
descend  to  the  five  sons  as  heirs;  the  defend- 
ants contending  that  It  is  a  devise  of  an  un- 
divided one-third  to  each  of  them,  and  con- 
sequently a  devise  of  the  whole.  The  trial 
court  took  the  plaintiffs'  view  of  the  sub- 
ject and  rendered  Judgment  accordingly. 
Tbe  defendants  appeal. 

There  Is  not  much,  if  any,  difference  of 
opinion  between  tbe  learned  counsel  regard- 
ing the  principles  of  law  discussed  in  their 
brief.  To  find  the  intention  of  tbe  testator 
must  be  the  main  purpose  of  our  search,  and 
that  intention  we  must  find  from  the  will  It- 
self. We  may  resort  to  outside  evidence  to 
learn  the  conditions  under  which  the  will 
was  made,  for  the  purpose  of  placing  us  in 
the  position  of  the  testator,  that  we  may 
view  the  subject  from  the  standpoint  from 
which  he  viewed  it;  but,  viewing  tbe  subject 
from  that  standpoint,  we  must  find  from 
the  win  alone  the  testator's  meaning.  Mc- 
Millen  v.  Farrow,  141  Mo.  55,  41  8.  W.  890; 
Clotllde  V.  Lutz,  167  Mo.  439,  57  S.  W.  1018, 
60  L.  R.  A.  847. 

It  is  also  the  law  that  words  In  a  will 
must  be  given  their  ordinary  meaning  and 
grammatical  construction,  unless  it  Is  manifest 
from  the  whole  instrument  that  they  were 
used  in  a  different  sense;  and  this  leads  to 
the  further  proposition  that  the  intent  Is  to 
be  gathered  from  the  whole  instrument,  so 
that,  if  a  literal  construction  of  a  particular 
clause  would  render  It  a  discord  in  the  whole 
will,  we  sfaoald  not  give  it  that  construction 
if  It  Is  reasonably  susceptible  of  another 
that  vonld  bring  tt  Into  baimonj.  Vor  au- 


thorities to  sustain  these  pn^tositioiiB  of  law, 
we  refer  to  the  briefs  of  the  lesnied  connse^ 
which  will  appear  In  tbe  report  of  tMs  case. 

If  we  conclude  that  tbe  plaintiff^  ttOsr- 
pretation  ot  the  clause  in  question  la  ootrect 
then  we  must  say  that  it  was  the  testatoi'i 
Intention  to  leave  two-thirds  at  his  real  es- 
tate undisposed  o^  to  descend  to  bis  beln 
aa  the  law  mlj^t  direct  Wh^  a  man  makes 
a  will  that  la  fairly  susceptible  of  belns  ooo- 
stmed  Into  a  testamCTtary  disposal  of  Us 
whole  estate,  it  will  be  so  construed,  in  pref- 
erence to  construing  it  to  be  a  caae  ot  partiil 
intestacy.  Watson  v.  Watson.  110  Mow  164. 
19  S.  W.  643;  Hurst  v.  Von  De  Veld,  158  Ma. 
239,  68  S.  W.  1066;  Wlllard  T.  Dartab.  1<SS 
Mo.  660;  <»  S.  W.  102S,  90  Am.  8t  Bep.  4ffi; 
BoBards  T.  Brawn,  187  Ho.  447,  67  8.  W. 
246. 

This  will  was  written  at  tbe  dlctatkm  (rf 
the  testator,  whose  native  language  was  Ger 
man.  yet  who  could  read,  write,  and  qxak 
Bnglish.  The  will  shows  that  his  social  and 
religious  aflUlatlons  were  G^man.  Those 
are  facts  to  be  considered  when  we  are  asked 
to  apply  the  rules  of  Bngllsb  syntax  to  s^ 
tences  framed  by  him.  When  the  wUl  was 
written  be  had  six  sons,  three  of  whom  were 
living  with  him— Henry,  who  has  since  died, 
and  the  two  youngest  who  were  then  mlnon. 
Henry's  wife  also  lived  with  him  and  k^ 
his  house.  She  Is  named  la  the  will.  The 
three  other  sons  seem  to  have  been  In  busi- 
ness, and  lived  elsewhere-  That  he  did  not 
intend  to  divide  his  estate  equally  between 
his  children  is  shown  In  every  feature  of  the 
vrlll.  That  he  Intended  to  dispose  of  bis 
whole  estate  Is  also  shown  by  the  whole  In- 
strument He  starts  out  with  tbe  solemn 
statement  that  It  Is  his  last  will  and  tesu- 
ment  It  is  In  fact  the  lost  expression  of 
his  wish  in  reference  to  the  division  of  bis 
property  among  his  children.  After  direct- 
ing that  his  personal  expenses  and  debts  be 
paid,  he  turns  to  the  objects  of  bis  bounty, 
and  gives  to  each,  by  name,  the  abare  of  bU 
estate  he  totonded  him  and  her  and  them  to 
have.  After  his  funeral  expenses  and  gen- 
eral debts,  he  remembers  his  obligations  to 
his  daughter-in-law  Kate,  tbe  wife  of  his  soa 
Henry,  and  makes  a  bequest  to  her,  whkii 
he  distinguishes  from  a  mere  gmtulty  by 
specifying  that  It  Is  in  recognition  of  ber 
services  as  housekeeper.  Then  he  turns  to 
the  objects  of  his  bounty,  naming  first  bis 
three  older  sons,  giving  to  two  of  thna 
^,000  each,  and  to  one  only  9C0,  and  In  tlie 
same  clause  makes  certain  charitable  be- 
quests. The  two  sous  to  whom  he  gave  tiw 
?4,000  legacies  were  grown  men,  living  away 
from  him,  and  presumably  estaUished  In 
business.  Why  he  was  more  liberal  to  them 
than  he  was  to  Henry,  we  have  no  right  to 
inquire.  It  was  his  will,  and  that  la  all  we 
are  entitled  to  know.  So  Car  as  tbe  testator's 
Intention  Is  expressed  on  the  face  of  this  vrill, 
those  legacies  comprised  all  of  his  estate  thtt 
those  Mms  mn  to  taara  It  ttu^  «n  utitied 
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to  anythlxv  more,  It  li  becaoM  tbe  irlll 
omits  to  dispose  of  all  tbe  eetate;  andt  before 
we  can  say  that  tbe  will  omits  to  dliQOse  of 
a.11  tbe  estate,  we  must  say  tbat  by  ttili 
fonrtb  clause  be  Intended  to  give  only  one 
tbird  of  tito  property  tbereln  spedfled  to  bis 
time  younger  sons  Jointly,  and  leaTe  two* 
thirds  undisposed  of;  tbat  ia,  tbat  be  in- 
tended by  tbe  nse  of  ftm  language  tbwa  ap- 
pearing that  each  of  tbose  three  bo&i  sbonld 
take  an  nndlrlded  nlntb  by  tbe  will,  and  an 
undivided  one-ilftb  of  twp-thirds  by  Inber- 
itance.  No  possible  motive  Is  suggeBted  for 
aacb  a  pecnilar  intentional  disposal  of  tbe 
property  as  would  xesult  taaa  tbat  inter- 
pretation of  tbe  language.  The  learned  eonn- 
ftel  for  respondents  are  correct  in  saying 
that,  in  order  to  de|«lTe  tbe  b^r  of  his  In- 
beritance.  It  must  not  only  appear  flrom  tiw 
will  that  tbe  testator  did  not  Intend  bim  to 
take  any  portttm  of  the  estate^  or  tbat  he  In* 
tended  him  to  take  only  a  specified  portUm, 
bnt  tbe  will  must  also  give  the  pn^ertf  to 
some  one  else.  Cases  above  cited  sustabi  that 
proposition.  'Sbenton,  even  If  in  tiw  third 
clause  tbe  testator  bad  asld  12iat  tbe  legacies 
therein  glvai  to  bis  three  older  sons  should 
oonstltQte  all  tbat  tb^  were  to  have  of  bla 
estate  yet  If  he  left  proper^  undisposed  of 
by  the  ^U,  those  three  sons  would  share  in 
tho  Inheritance  of  it  Unless  all  the  real  es- 
tate named  in  tlie  fourth  dause  is  devised  to 
the  three  sons  therein  named,  tbese  plain- 
tiffs are  entitled  to  their  diares  by  Inher- 
itance. 

The  language  of  the  fourth  clause  is,  "I 
will,  give,  bequeath  and  devise  to  my  sons 
John,  Herman,  Jr^  and  Aloyslus  the  undi- 
vided one-third  of  all  my  real  estate,"  etc. 
Did  the  testator  by  tbose  words  intend  to 
give  to  John,  Herman,  and  Aloyslus  each 
ooe-thlrd  of  the  property  q^edfled,  and  thus 
dispose  of  all  of  it,  or  did  be  Intend  to  give 
them  each  one-ninth,  and  leave  undisposed 
of  the  other  tw»4blrds7  His  Intentkm  is 
what  we  are  seeking  to  And,  and,  wben  we 
find  It,  we  must  give  it  effect,  even  if  we 
have  to  supply  a  word,  provided  the  word 
does  no  violence  to  tbe  tex^  but  only  clears 
the  doubtful  meaning.  If  we  sbonld  cut  this 
clause  out  of  tbe  body  of  tbe  will,  and  read 
it  alone,  we  would  bold  tbat  tbe  plaintiffs* 
interpretation  of  It  was  correct  Bnt  we 
have  no  right  to  do  tbat  We  must  consider 
tbe  purpose  of  the  testator,  which  runs 
through  the  will  from  its  beginning  to  Ito 
end.  We  have  already  discussed  tbe  clauses 
which  recede.  Let  us  now  look  at  those  which 
follow  this  fourth  clause:  "Item  5.  AU  the 
balance  and  residue  of  my  perscmal  proper- 
ty I  will  and  bequeath  to  my  sons,  John, 
Herman,  Jr.,  and  Aloyslus."  That  Is  tbe 
last  gift  In  the  will.  Why  Is  that  residuary 
clause  limited  to  personal  proiwrty?  Why 
doss  it  not  Include  real  estate?  It  Indicates 
tbat  the  testatw  recognised  that  he  had  not 
up  to  tbat  time  disposed  of  all  bla  estote. 
It  also  Indicates  a  purpose  to  do  so,  and. 


alnce  be  ttanein  trsats  tbe  residue  as  con- 
sisting of  personal  vtogeety  only,  it  goes  to 
show  that  be  considered  the  real  estate  al- 
ready disposed  of.  Tbe  sixth  clause  also 
shows  a  continuing  anidety  tor  tbe  three 
last^iamed  sons  as  distinguished  from  tbat 
for  the  three  older  <me8,  tor  whom  he  had 
provided  in  the  third  clause.  In  the  alztb 
clause  be  appoints  John  trustee  for  his  young- 
brothers,  and  exhiblte  such  confldence  In 
him  tbat  he  dlrecte  tbat  no  bond  as  nich 
trustee  be  required,  and  In  the  eighth  daufw 
appointe  John  Ids  sole  executor,  and  requires 
no  bond.  There  was  evidence  on  the  part 
of  the  plaintiffs  to  show  that  there  was  no 
lack  of  love  and  omfldence  from  the  father 
to  these  three  older  sons.  That  may  be  so. 
The  discrimination  against  them  in  the  will 
may  hava  been  dictated  more  by  their  father's 
judgment  than  his  affection.  Finally  the 
seventh  clause  indicates  a  strong  desire  that 
there  should  be  no  contest  of  tbe  will.  Un- 
less the  testator  was  consdons  of  discrim- 
ination, and  tbat  it  might  create  dissatls- 
facdon,  why  should,  he  antldpato  a  contest? 
Xd  ihat  dause  he  wills  ttat,  If  any  (me  con- 
tsste  tbe  will,  be  shall  Iw  barred  from  all 
share  In  the  estate.  All  tbe  danscs  both 
those  preceding  and  tljose  following  the 
fourth  danse— Indicate  that  the  testetor  un- 
derstood tbat  bis  whole  esteto  waa  covered 
by  his  wllL  When  be  said  tliat  tbose  three 
sons  were  to  have  an  undivided  third  of  bis 
real  estete,  be  meant  that  eadi  was  to  have 
an  undivided  ttitrd.  Ai^  othn  omstructlon 
would  i^set  the  whole  plan  of  the  will,  and 
defeat  the  teatetor's  intention. 

The  judgment  la  rerersed,  and  the  cause 
ronanM  to  the  drcult  court  with  directions 
to  enter  Judgment  for  the  defendants  dismiss- 
ing tbe  plalntlfltf  bUl.   All  concur. 


OITT  OF  TARKIO  v.  LOTD. 

(Supreme  Court  of  Missoori,  DlvisioD  No.  1. 

Feb.  10,  1904.) 

COURTS— APPEAL— JVRISDIOTION  —  CONSTITU- 
TIONAL QUESTION— BTATIE  SUBDIVISION— 
CITY  ORDIMANOHB-^UDICIAL  NOTICE. 

1.  That  a  city  was  a  party  to  a  proeecutlou 
for  tbe  violatioD  of  an  ordinance  did  not  give 
the  Snpreme  Conrt  jnrlBdictfon  of  an  appeal, 
the  dty  not  being  a  polltleal  an bdi vision  of  the 
state  within  the  constltotlonal  provision  relating 
to  such  Jurisdiction. 

2.  On  appeal  from  a  Jad^ent  dismisaiuy  a 
prosecution  under  a  dty  ordinance,  the  Supr«ae 
Court  bad  no  jurisdicnon  on  tho  ground  uiat^ 
conBtitutional  construction  was  inToWed,  vhe^ 
It  appeared  that  the  motion  to  dismiss  was 
based  00  sevenl  srouuds  in  addition  to  the  con- 
stitutional ground,  and  the  record  did  not  show 
the  ground  ou  which  the  motion  was  aostelned. 

8.  Courts  of  general  jnrisdictioa  do  not  take 
Judicial  notice  of  dty  ordinances. 

4.  On  appeal  to  the  drcnlt  court  in  a  prosecu- 
tion for  a  violation  of  a  d^  ordinance  an  nn- 
anthentlcated  paper  purporting  to  be  a  copy  of 
an  ordinance,  among  the  papers  filed  by  the  po- 
lice Judge,  was  no  basis  for  a  constitutional 
construction  of  the  ordinance. 

Y  a.  See  CHmlnal  Law.  toL  14,  CeaL  Dig.  I  708; 
KrUenos,  vol.  M,  CenL  Dig.  I  43. 
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Appeal  from  Olrcnft  Ooort,  Ab^ison  Ooon- 
ty:  Gallatin  Gralg.  Judge. 

W.  B.  Loyd  waa  prosecnted  for  Tlolatlng 
an  ordinance  of  tbe  city  of  TarUa,  and  from 
a  Judgment  of  the  drcnlt  court  on  appeal  dis- 
missing the  prosecution  the  city  appeals. 
Transferred  to  the  Kansas  City  Court  of  Ap- 
peals. 

W.  B.  Llttell,  fw  apirdlant  James  Moruit 
for  respondent. 

BRACE.  P.  J.  The  defendant  was  tried, 
found  gnllty,  and  fined  ¥2S  in  the  police 
court  of  said  city  on  the  following  com- 
plaint: 

"Complaint  State  of  Missouri,  County  ot 
Atchison,  City  of  Tarfclo,  ss.  In  the  Police 
Court  of  Tarklo,  Hlssooxl,  before  Thomas 
Weir,  PoUce  Judge,  April  24,  1901.  The  City 
of  Tarfclo,  Plaintiff,  against  W.  R.  Loyd,  De- 
fendant W.  B.  Loyd,  Defendant,  to  City  of 
Tarfclo,  Mo.— Debtor.  To  tbe  Tlolatl<m  of  the 
city  ordinance  requiring  persons  engaged  In 
soliciting  orders  from  bouse  to  bouse  for  tbe 
future  delivery  of  goods,  wares  or  merchan- 
dise without  a  license.— one  hundred  dol- 
lars. In  tblB  to-wlt:  that  the  said  W.  B. 
Loyd.  on  or  about  tbe  22nd  day  of  April, 
1001,  at  the  City  of  Tarfclo,  and  within  tbe 
corporate  limits  thereof,  did  then  and  there 
unlawfully  engage  In  the  business  of  solicit- 
ing orders,  from  bouse  to  house,  for  the  fu- 
ture dellrery  of  goods,  wares,  merchandise, 
without  first  obtaining  a  city  license.  All 
of  which  Is  contrary  to  said  ordinance  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  city  of 
Tarfclo.  F.  M.  Meefc. 

"F.  M.  Meek  mafces  oath  and  says  that  the 
fbcts  and  allegations  contained  In  the  fore- 
going complaint  are  tme  as  therein  stated. 
Subscribed  and  sworn  to  before  me  this  24tb 
day  of  April,  1901. 

"Thomas  Weir,  Police  Judge." 

Thereupon  tbe  defendant  filed  bis  affidavit 
for  appeal  to  tbe  circuit  court  of  Atchison 
county,  and  a  letter  as  follows: 

"Tarfclo,  Mo..  April  29,  1901. 

"Thomas  Weir,  Tarfclo,  Mo.— Dear  Sir:  Mr. 
C.  F.  Enrlght  of  tbe  Mo.  Valley  Trust  Co., 
St  Joseph,  Mo.,  writes  me  he  will  arrange 
for  a  bond  for  $300  for  one  W.  R.  Loyd  and 
I  write  this  to  say  that  I  will  stand  good  for 
said  Loyd  until  you  get  a  bond  for  tbe 
%mount  of  $300,  I  will  stand  good  for  bis  ap- 
pearance to  tbe  extent  of  $300  until  you 
have  a  good  bond  tor  that  amount 

"R.  M.  Stevenson.** 

And  the  appeal  was  granted.  Afterwards 
there  was  filed  In  tbe  oflSce  of  the  derfc  of 
said  court  a  copy  of  the  entries  on  the  poUcft 
Judge's  docket  with  the  affidavit  for  appeal, 
the  complaint  and  letter  aforesaid,  and  a 
paper  purporting  to  be  a  copy  of  a  section 
of  an  ordinance  as  follows: 

"Copy  of  Section  No.  142a  of  the  Ordinance 
of  the  Cit7  of  Tarfclo.  'See  142a.  Wbosovrer 


diall  go  tnm  place  to  triace  for  tlie  purpose 
of  aoUdtlug  or  taking  orders  for  tlie  fntmv 
sale  or  delivery  of  any  goods,  wares  or  mer- 
chandise, except  books,  charts^  maps,  aad 
stationery,  is  hereby  declared  to  be  a  mer- 
cantile agent  Provided  that  tbls  ordinance 
shall  not  apply  to  owners  or  other  persons 
who  shall  sell,  solldt  or  tafce  orders  for  the 
future  delivery  In  wholesale  lot*  to  retiB 
dealers,  itf  ai^  goods,  vans  or  nMrchsB- 
dlse.'" 

Afterwards,  In  the  drcolt  court,  tbe  plain- 
tiff filed  a  motion  to  dismiss  tbe  appeal  on 
the  ground  that  the  defendant  bad  failed  to 
file  an  appeal  bond  as  required  by  law.  and 
tbe  defendant  filed  a  motion  to  dimntOT  tbe 
case,  which,  omitting  caption.  Is  as  foUom: 

"Now  at  this  day  comes  the  above-named 
defendant  and  moves  tbe  court  to  dlsmlas 
the  above-entitled  action  and  dischaise  the 
defendant  and  for  reasons  therefor  assigii 
unto  the  court  tbe  following  causes:  FInt 
Because  the  ordinance  pleaded  is  void,  la 
this:  that  It  att^pts  to  dlsaiminate  be- 
tween different  fclnds  of  business.  Second. 
Because  the  Information  does  not  state  facts 
sttffident  to  constitute  a  cause  of  actlcML 
Third.  Because  the  informatioD  Is  d^ective. 
In  this:  it  falls  to  call  defendant  attention 
to  any  laws  or  ordinance  that  be  has  vio- 
lated. Fourth.  Because  the  Informatlott  Is 
vagne.  Indefinite,  and  uncertain,  and  Dowbere 
apprises  tbe  def«idant  of  the  laws  or  ordi- 
nances that  he  has  vl(riated  that  readers 
lilm  liable  to  plaintiff  In  the  sum  of  oDe-bnn- 
dred  dollars  or  In  any  other  som.  Fifth. 
Because  tbe  Information  does  not  Inform  the 
defendant  of  tbe  nature  or  cause  of  tbe  ac- 
tion or  accusation  against  him.  Sixth.  Be- 
cause the  Information  does  not  charge  the  de- 
fendant with  the  commission  of  any  offense 
known  to  the  law,  or  with  the  doing  of  any 
act  or  acts  that  can  or  could  be  declared  il- 
legal by  ordinance.  Seventh.  Because  tbe  In- 
formation does  not  native  tbe  fact  that  tbe 
defendant  was  not  the  owner  of  the  goods, 
wares,  and  merchandise  tor  which  he  was 
soUclOng  orders;  nor  does  it  native  tbe 
feet  that  he  was  not  a  wholesale  dealer,  nor 
that  the  goods,  wares,  and  merchandise  were 
not  books,  charts,  maps,  and  stationery;  and 
nowhere  apprises  the  defendant  of  tbe  natoce 
or  character  of  his  alleged  offense;  and  ren- 
ders it  lmi>osslble  for  him  to  prepare  a  de- 
fense to  same.  Blghth.  Because  the  inffmaa- 
tlon  falls  to  designate  the  sectton  or  aectloDS, 
chapter  or  chapters,  of  ordinances  violated. 
Ninth.  Because  the  information  was  not 
sworn  to  as  required  by  law.  Tenth.  Be- 
cause, upon  the  face  of  the  record,  this  oomt 
is  without  JnrlsdlctiMi." 

Afterwards,  on  the  8d  of  June,  1901.  de- 
fendant filed  an  appeal  bond,  and  on  tbe 
same  day  these  motions  coming  on  to  be 
heard,  without  any  evidence  being  intro- 
duced, tbe  court  ovwruled  platntUTs  motfoa 
to  dismiss  tbe  appeal,  and  sustained  tbe  de- 
fendant's motion  to  dlamlss  tbe  ease,  wttfc- 


Digitized  by 


Google 


DOHWEN  BOHLISF. 


oat  Btatliiig  tbe  ground  upon  wUch  tb%  motton 
to  dlsmlsi  was  Bostalned,  and  discharged  th« 
defendant  Afterwards  tbe  plaintiff  filed  a 
motion  to  set  aside  the  order  sustaining  die 
motion  to  dismiss  tbe  case,  assomlng  tboeln 
tbat  tbe  motion  to  dlsmlsa  was  sustained  on 
tbe  first  ground  tber^  stated;  and,  tbe  mo- 
tion to  set  aside  having  been  orerruled*  plain- 
tiff appealed,  and  tbe  case  was  aent  to  tUs 
court. 

The  Jorlsdictlcai  of  tbls  court  to  determine 
tlie  ease  does  not  apffettr  npon  tlie  record. 
The  plaintiff  Is  a  dt^  of  the  fourth  class,  bat 
Is  not  a  political  sabdlTiston  of  Un  state, 
and  this  court  has  no  Jurisdiction  on  that 
ground.  Kansas  Otty  Neal,  122  Mo.  282, 
26  a  W.  685;  8t  Charles  Hackman.  138 
Ma  684,  84  S.  W.  878;  Kansas  Ottj  t.  Zahn- 
er,  188  Bla  463,  40  &  W.  108;  Parker  t. 
Zelsler,  188  Ma  208,  40  8.  W.  881;  Water 
Co.  T.  Webb  Olty,  148  Mo.  488.  46  &  W. 
278;  City  of  TT^^n"'tw' t.  Bowman,  167  MOk 
535,  67  8.  W.  214. 

The  protection  of  the  Constitution  was  not 
inToked  nor  denied  tbe  plaintiff  In  tbe  trial 
courts,  nor  does  It  appear  from  the  record 
ttiat  a  constitntiottal  conatructton  was  ee- 
sential  t»  tbe  determination  of  the  case,  and 
tbls  court  has  no  Jurisdiction  on  tiiat  ground. 
State  ex  ret.  t.  Smith  (Mo.  Sup.)  76  8.  W. 
468,  where  all  the  cases  to  date  are  dted. 

For  aught  that  aniears  in  tbe  record,  tbe 
case  may  hare  been  decided  upon  some  other 
than  the  first  ot  tbe  10  grounds  contained  In 
tbe  defendant's  motion  to  dismiss.  It  is  not 
seen  bow  it  could  well  have  been  decided  on 
tbat  ground,  as  there  was  no  ordinance  dted 
or  set  out  In  tbe  complaint,  no  (nrdlnance 
offered  or  given  in  evidence*  and.  no  ordi- 
nance having  been  dtber  pleaded  or  proven, 
there  was  no  ordinance  b^ore  the  court  that 
could  have  been  declared  void,  for  it  is  well 
settled  law  in  tbls  state  tbat  courts  of  gen- 
eral Jurisdiction  will  not  take  Judicial  notice 
of  dty  ordinances.  City  of  St  Louis  t. 
Boche,  128  Mo.  641,  81  S.  W.  91S,  aud  cases 
cited.  Tbe  unantbentlcated  slip  of  paper  pur- 
porting to  be  a  copy  of  one  section  of  an  or^ 
dlnance  of  the  dty,  found  among  the  papers 
filed  by  tbe  police  Judge,  was  no  evidence 
upon  which  to  predicate  Judldal  action,  and 
could  not  furnish  a  basis  for  Judldal  con8t^ 
tutlonal  construction. 

As  there  are  no  other  grounds  than  those 
suggested  upon  which  the  Jurisdiction  of  this 
court  could  possibly  be  founded,  the  case 
should  be  transferred  to  tbe  Kansas  City 
Court  of  Appeals,  and  It  i>  ocoordlni^  w> 
ordered.  All  concur. 


DOHMBN  V.  SCHLIEF  at  aL 

(Snpreme  Court  of  Missouri,  Division  ZTo.  1, 

Feb.  10.  1904.) 

OONTBACTS—TRU8T9-CONSTBUOnON —ACTION 
_BVmS!NGB—DBBD— DELIVERY— NECBSSITT. 

1.A  contract  whereby  one  agreed.  Id  con- 
sideration of  a  transfer  of  money  to  him  by  the 


oOmt  party,  to  pay  Ote  other  party  a  oertidn 
sum  monthly  dnriag  the  other's  life,  and  od  his 
deatli  to  pay  the  Bum  traasterred  to  desiguated 
persons,  was  a  mere  personal  obligati<m,  and 
there  was  no  trust  created. 

2.  In  an  action  on  a  contract  all^wd  to  have 
been  made  by  defendant,  a  deed  executed  by  de- 
fendant, reciting  the  contract,  aud  creatiiig  a 
trnst  tor  performance  of  the  contract,  was  of  no 
effect;  it  not  having  been  d^vered,  but  hav- 
ing remained  in  defendant's  possesBiou. 

3.  Where  a  deed,  reciting  the  execution  of  a 
contract  by  the  grantor,  for  failure  to  deliver, 
is  not  binding  on  the  grantor,  the  atatemeots  In 
the  deed  are  of  no  force  or  effect. 

Appeal  from  Circuit  Court,  Osage  Oounty; 
Jno.  W.  McElhlnoey,  Judge. 

Action  by  Ludwlg  Dohmen  against  Al- 
bert Schllef  and  others.  From  a  decree  in 
taror  of  defendants,  plaintiff  aroeals.  Af- 
Aimed. 

Byon  ft  Vosholl.  for  appellant  Pope  ft 
VauSbaa,  for  respondents. 

MABSHAU^  J*  ™s  1>  an  action  for  an 
accounting,  wberdn  the  petition  alleges  that 
there  is  due  tbe  plaintiff  the  sum  of  97,068.- 
44.  Thwe  was  a  Judgment  for  tbe  defend- 
antB»  and  the  plaintiff  appealed. 

The  focts  are  as  follows:  The  plaintiff  is 
a  very  old  man,  being  considerably  over  80 
years  of  age.  On  the  20th  of  September. 
1882,  and  for  many,  years  prior  thereto,  be 
bad  lived  vrlth  his  brotber-ln-Iaw  a  W. 
Holtschneider  and  bis  wife,- a  sister  of  the 
plaintiff.  He  bad  notes  executed  to  him  by 
said  Holtschneider  which  aggregated,  to  wit 
|4,4D7.  Bdng  desirous  of  securing  a  pertna- 
nent  home  with  his  said  relatives,  he.  on  the 
diiy  stated,  entered  into  a  written  agreement 
with  bis  said  brother-in-law  whereby  it  was 
agreed  that  he  would  deliver  up  to  his  said 
brother-in-law  and  his  said  wife,  Regina, 
said  notes,  in  consideration  of  which  be 
(said  brother-in-law)  agreed  to  pay  plaintiff 
during  his  natural  life  the  sum  of  $30  per 
month,  of  which  110  was  to  be  applied  to  the 
payment  of  tbe  board  and  lodging  of  plain- 
tiff In  his  brother-lu-taw's  bouse  as  long  a» 
plaintiff  continued  to  live  at  his  houses  and 
at  plaintiff's  death  the  said  brother-in-law 
vras  to  pay  the  principal  represented  by  said 
notes  as  follows:  To  Mary  Forth,  daughter  of 
Regina  Holtschneld^',  the  sum  of  fl.OOO;  to 
Jennie  Rdlly,  daughter  of  said  Retina,  the 
sum  of  $1,000;  to  Ludwlg  Bellly,  son  of  said 
Jennie  Bellly,  the  sum  of  $200;  to  Henrietta 
Schllef,  daughter  of  said  Re^na,  tbe  sum  of 
$1,200;  and  the  remainder  to  said  Regina. 
It  is  alleged  in  the  petition  that  Regina  sign- 
ed this  agreement  but  tills  is  e]q>ressly  de- 
nied In  the  answers,  and  there  Is  no  com- 
petent evidence  in  tbe  record  that  she  ever 
did  BO.  Tbe  petition  alleges  that  in  tbls  way 
a  trust  fund  was  created,  and  that  said  0. 
W.  Holtschneider  and  Regina  became  there- 
by trustees,  and  it  is  contended  that  they 
thereby  charged  their  real  estate  with  said 
trust  But  as  Regina  did  not  sign  said 
agreemmt  and  did  not  at  tbat  time  own  any 
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real  estate,  It  cannot  be  racceastiilly  contend- 
ed tliat  she  so  created  any  trust,  either  per- 
sonal to  herself,  or  as  to  any  real  estate.  It 
is  also  plain  that  there  was  no  trust  created 
by  said  a  W.  Holtschnelder  that  would  attach 
to  his  real  estate,  bnt  that  It  was  a  simple 
contract  to  board  and  lodge  plalntUf,  and  to 
pay  him  a  certain  sum  pw  month  for  life, 
and  after  his  death  to  pay  the  principal  sum 
to  tlie  persons  named,  which  contract  was  In 
DO  proper  sense  a  personal  trust,  but  vu  a 
plain  personal  obligation  to  pay  money  and 
furnish  board  and  lodging.  Thereafter  the 
plaintiff  continued  to  reside  with  C.  W.  Holt- 
schnelder. but  how  long  the  evidence  does 
not  disclose.  It  was  shown,  howoTer,  that 
be  has  received,  in  all,  from  O.  W.  -  Holt* 
Schneider,  Regina,  and  the  executors  of  the 
wills  of  their  estates,  only  the  sum  of  f250 
In  money.  O.  W.  HoltBcbueider  died  testate 
on  May  13,  1883,  leaving  certain  real  estate 
Id  St.  Louis  to  his  daughter  Jennie  Hellly,  and 
the  balance  of  his  estate  in  Oae^  Maries, 
Miller,  and  Cole  coontlea,  and  In  the  dty  of 
St.  Louis,  to  his  wife.  Regina;  but  the  wlU 
expressly  states  that  be  la  unable  to  give  a 
parUcnlar  description  of  It.  and  no  attempt 
was  made  In  this  case  to  give  a  description 
of  either  the  whole  or  any  part  th«eof .  The 
plaintiff  offered  In  evidence  a  copy  of  an 
agreement  that  Is  alleged  that  have  been 
made  <m  September  10,  188U,  between  He- 
gina  Holtschneidw  and  Henry  Forth,  her  sou- 
hi-law,  in  which  it  is  recited  that  G.  W.  Holt- 
schnelder and  B^na  made  the  agreement 
wtfti  the  plaintiff  of  September  20.  1882, 
herelnbefbre  referred  to,  which  provided  for 
the  board  of  plaintiff,  etc,  and  then  recited 
tha^  for  the  purpose  of  carrying  ont  the  con- 
tract, said  Regina  conveyed  to  said  Forth  all 
the  real  estate  In  the  dty  of  St.  Louis  which 
she  acqnlred  under  the  vrlll  of  her  husband 
<no  other  description  is  given),  and  whereby 
flhe  provided  further  that  the  property  shoidd 
remain  subject  to  her  control  and  dtepoaitioaL 
during  her  life,  and  after  her  death  it  should 
be  subject  to  ttie  control  and  disposition  of 
said  Perth.  She  directed  further  that  after 
her  death  her  ezecutOTi  or  admlnlatnitora, 
bnt  of  personal  estate,  should  pay  the  money 
dhrected  to  he  paid  by  said  contract  of  Sep- 
tember ao.  18S2,  and  that,  "In  default"  of 
such  payments,  said  Forth  should  sdl  the 
real  estate  conveyed  by  the  agreement,  and 
pay  the  same.  This  paper  vras  dated  Sep- 
tembo'  10,  1886,  bnt  the  uncontradict^  evi- 
dence la  thai  It  WBE  not  signed  untl]  June 
18,  189^  when  It  was  dgned  1^  said  Begins 
Holtschnelder  and  Henry  Forth,,  and  ae- 
knowledged  by  said  Regina;  bnt  It  was  nev- 
er driivered  by  said  Regina  to  said  PorQi, 
nor  to  any  one  elae^  nor  did  said  Forth  evtt 
have  iiossesrion  of  It;  but  it  remained  In  the 
posseation  of  saUl  Retina  as  limg  as  she  liv- 
ed, and  after  her  death  it  iras  found  by 
Forth's  wife  among  her  papers  In  her  trunk. 
Tlpon  this  showing  the  chancellor  found  the 
fact  to  be  that  the  instrument  had  never 


been  ont  of  the  possession  of  Regina  at  any 
time,  and,  never  having  been  d^vend.  it 
was  of  no  legal  force. 

The  estete  of  a  W.  Holtschneidra'  wai 
folly  wound  up  years  ago,  and  the  plaintiff 
exhibited  no  claim  against  It.  Begiiia  Holt- 
schnelder died  testate  on  January  2,  1900, 
leaving  a  legacy  of  $S0  to  her  daughter  Jen- 
nie Rellly,  and  bequeathing  all  the  balance  of 
her  property  to  her  daughters  Mary  Portli 
and  Henrietta  Schlief,  equally.  Her  will 
follows  the  language  ot  her  husband's  will, 
and  refers  to  property  in  Osage,  Biarlea,  Mil- 
ler, and  Oole  conntiea  and  In  tbe  dty  ot  St 
Loulst  and  declares  that  she  la  -unable  to 
give  a  particular  description  of  It.  After 
her  death  the  plaintiff  instituted  tbia  actios 
against  her  three  daughters,  Henriettt 
Schlief,  Mary  Forth  (and  their  hosband^ 
and  Jennie  Bdlly,  and  the  lattsr'a  son,  Lndr 
wig  Rellly,  and  against  the  executors  ot  B«- 
glna's  estete.  As  steted,  the  chancellw  en- 
tered judgment  for  the  defendants,  and  the 
plaintiff  appealed. 

The  plaintiff  predicates  a  right  to  recover 
upon  two  premises:  First,  that  Q.  W.  Hc^- 
sebnelder  and  R^flna,  his  vrlf e,  entored  Into 
tbe  contract  with  the  plaintiff  of  S^tember 
20,  1682;  and,  second,  that  Regina  reoognlieil 
that  contract,  and  provided  an  estete  npoa 
which  it  ahould  be  a  charge,  by  her  agree- 
ment or  deed  to  Henry  Forth,  dated  S^ 
tomber  10,  1886,  and  acknowledged  Joke  ^ 
ISaz.  The  defendante  deny  that  Beglna  er. 
er  signed  or  executed  the  contract  of  Sep- 
tember 20,  1882,  and  there  is  no  evidence 
whatever  that  she  ever  did  so,  unless  her 
statement  In  the  deed  of  S^tember  10,  188S, 
that  she  executed  tbe  contract  with  her  hus- 
band. Is  evidence  against  her  and  her  rep- 
resentatives that  she  did  80.  The  trial  ooun 
found  that  the  deed  ot  September  10;  1886, 
vnis  never  delivered  by  R^clna,  and  this  flnd- 
big  Is  In  accordance  with  the  uncontradicted 
evidence  in  the  case.  This  being  true,  tbe 
deed  was  of  no  force  or  validly  in  law.  R 
follows,  therefore,  that  the  stetement  there- 
in conteined  that  she  executed  the  oontiBcC 
of  September  20;  1882,  vrlth  ber  Inirtiand. 
amonnte  to  nothing,  and  la  not  HinHi«g  npn 
her  or  her  mtresentetlves.  The  contract  of 
September  20,  1S82,  was  not  produced  or  of- 
fered in  evidence,  and  Ite  absmoe  Is  not  ac- 
counted for;  and  there  Is  no  evldoioe  as  to 
Ito  contents  or.  In  fact,  that  there  ever  was 
such  a  contract  at  all.  And  If  It  were  not 
for  the  admissions  of  the  answer  that  socb 
a  contract  was  made  by  plaintiff  with  OL  W. 
Holtschnelder,  there  would  be  no  fonnda- 
titon  in  the  case  for  any  reference  to  such  a 
contract  Thia,  however,  does  not  help  the 
plaintiff's  case,  'for  the  answNs  e:^ree8ly 
deny  that  Mrs.  Regina  Holtsehn^er  ever 
signed  the  contract  or  was  a  party  to  it,  and 
It  is  her  heirs  and  her  estete  that  are  songM 
to  be  held  liable  In  this  action.  There  is 
therefore  no  evidence  whatever  to  tSxow  that 
Beglna  Holtschnelder  ever  entered  into  any 
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Bocta  a  contract,  and  bence  ber  representa- 
tlvea  cannot  be  beld  liable  by  reason  of  any 
contract  between  her  and  tbe  plaintiff. 

The  only  otber  pretmded  fonndatlon  for 
tbe  claim  la  the  deed  of  September  10,  1886, 
to  Henry  Portb.  But  as  tbla  Instrument  was 
never  delivered  by  her  to  Forth  or  to  any 
one  else,  bnt  remained  In  Reglna's  poasesalon 
during  ber  life,  and  wai  found  amon^  ber 
papers  after  her  death,  it  never  ripened  into 
a  legal  Instrument,  and  no  one  acquired  any 
rights  whatever  under  it  Delivery  is  nec- 
essary to  make  a  deed  or  other  written  ob- 
ligation effective  and  binding.  Hall  v.  Bank, 
140  Mo.  418.  46  S.  W.  1000;  Powell  v.  Banks, 
146  Mo.  620,  48  S.  W.  664;  Mudd  T.  DUlon, 
166  Mo.  llOi  65  S.  W.  fi7S.  "An  undelivered 
deed  Ib  of  no  more  effect  than  If  it  were  not 
■i^ed.''  McTey  v.  Oarr,  159  Mo.  648.  60  a 
W.  1034. 

The  plaintiff  therefore  wholly  failed  to 
make  out  any  case,  and  the  trial  court  prop- 
erly entered  a  Jodgment  for  the  defendants, 
and  tta  Judgment  Is  affirmed.  All  ooncnr. 


STONE  T.  COOK  et  al. 

<8npreme  Court  of  Mlasoarl,  Division  Ko.  1. 

Feb.  10.  1004.) 

WILU-OONTBBT  —  RIGHT  OF  ACTION  —  BSTOP- 
PBL  BT  AOGBPTANCB  OF  LEOACIBS— RBTURN 
OP  AMOUNT  HECEIVBD— NBCBSSITT— FLSAD- 
INO— DEFENSE  OF  ESTOPPEL— RAISIN  Q  BT 
DSUURRBR. 

1.  The  acceptance  of  legacies  under  a  protest 
that  the  will  was  Invalid,  and  because  the  lega- 
tee would  be  entitled  under  the  law  to  more  of 
the  estate,  estops  the  legatee  to  contest,  In  the 
absence  of  any  claim  that  the  acceptance  was 
induced  by  fraud  or  deception. 

2.  An  allegation  In  the  petition  of  a  legatee 
coutesting  a  will  that  she  was  ready  and  willing 
to  pay  Into  court  the  amount  received,  or  to 
have  it  deducted  from  her  share  of  the  estate, 
if  the  will  be  set  aside,  is  Inssfflcient  to  bring 
her  within  the  rule  entitllug  her  to  contest,  for 
that  requires  that  it  shall  be  actually  paid  into 
CO  art  on  or  before  filfaig  suit. 

8.  On  tbe  faith  of  plaintiff's  acceptance  of 
benefits  under  a  will  which  she  sought  to  con- 
test, the  major  portion  of  which  arose  from  the 
residue  of  the  estate,  the  executors  paid  spe- 
cial legacies  to  other  persons,  and  she  stood  by 
and  saw  them  do  so.  She  thereupon  attempted 
a  contest  on  an  offer  to  pay  Into  conrt  only  the 
amount  received  by  her.  Held  that,  notwith- 
BtuDding  the  statutory  limitation  had  not  ex- 
pired, the  executors  would  suffer  by  a  revoca- 
tion, under  such  circumstances,  and  the  pro- 
ceedings therefore  fell  within  the  mle  denying 
tbe  right  to  contest  In  case  of  unreasonable  de- 
lay. 

4.  Tbe  defense  of  estoppel  may  be  raised  by 
demnner  where  the  essential  facts  appear  In 
the  petition. 

Appeal  f^om  Circuit  Court,  Andralo  Oonn- 
ty;  B.  M.  Hughes,  Judge. 

Action  by  Mary  Stone  against  E.  C.  Cook 
and  other&  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

Geo,  Robertion,  for  appellant  Fry  ft 
Bodgen  and  B.  O.  Kennilii,  for  reqiODdenti. 


^  4.  Sn  Eitopptf,  TOL  U.  Cent.  Utg.  }  Sot. 
78  &.W.-fil 


MARSHALL.  J.  This  Is  an  actl<m  under 
tbe  BtatDte  to  contest  the  will  of  William  T. 
Cook.  The  plaintiff  Is  a  daughter  of  the  tes- 
tator, and  the  defendants  are  the  otber  chil- 
dren, grandchildren,  daughter-in-law,  and  ex- 
ecutors of  tbe  deceased.  The  will  was  exe- 
cuted on  December  17,  1880.  Shortly  there- 
after the  testator  died,  and  the  will  was  Tfm- 
bated  In  March,  1896.  By  the  first  item  of 
the  will,  the  testatw  bequeathed  to  bis  grand- 
son E}.  C.  Cook  160  acres  of  land  to  enable  blm 
to  support  and  care  for  his  Invalid  mother. 
By  the  second  Item  of  the  will,  the  testator 
bequeathed  to  his  daughter  Martha  Comer, 
80  acres  of  land.  By  the  third  item  of  the 
will,  the  testator  bequeathed  to  his  daughter 
Mary  Stone,  the  plaintiff,  a  legacy  of  $500, 
provided  that  sum  conld  be  realized  from  the 
sale  of  his  Interest  In  certain  land,  which 
was  subject  to  a  mortgage  for  $1,750  and  in- 
terest, and,  at  all  events,  he  directed  that. 
If  J500  could  not  be  so  realized,  she  should 
have  the  excess  over  the  amount  necessary 
to  pay  the  mortgage.  By  the  fourth  Item  of 
the  win,  the  testator  directed  that  his  store- 
house and  lot  In  Laddonla  be  sold,  and  out 
of  the  proceeds  tbe  sum  of  ViO  a  year,  for 
six  years,  be  paid  to  the  trustees  of  the 
Methodist  Church,  to  be  used  by  tbem  to  pay 
the  pastor's  salary.  By  the  fifth  Item  of  tbe 
vrill,  the  testator  bequeathed  to  two  grand- 
daughters the  sum  of  ^85  each,  to  buy  a 
watch,  as  a  token  of  affection  of  their  de- 
parted  grandmother.  By  the  sixth  item,  the 
testator  set  apart  tbe  sum  of  $100,  the  in- 
terest on  which  he  directed  to  be  used  to 
keep  in  repair  the  graves  of  the  testator  and 
\  h' •■  family.  By  the  seventh  item,  the  tes- 
tator bequeathed  the  residue  of  his  estate  to 
his  daughter  Mary  Stone,  the  plaintiff,  Mar- 
tha Comer,  the  defendant,  and  his  dangbter- 
tn-law,  tbe  widow  of  his  deceased  son,  Wil- 
liam B.  Cook.  After  reciting  the  relationship 
of  tbe  parties  litigant,  and  after  setting  out 
the  will  in  full,  wherein  the  testator  de- 
clares himself  to  be  91  years  old  and  of  sound 
mind,  the  petition  charges  that  at  the  time 
tbe  will  was  made  the  testator  was  old, 
feeble  of  body,  and  was  of  nnsound  mind  and 
Incapable  of  making  a  will,  and  then  charges 
that  the  will  was  procured  by  tbe  undue  In- 
fluence of  the  grandson  B.  C.  Cook;  and  of 
the  daughter-In-law.  and  of  a  witness  to 
tbe  will.  The  petition  then  states  that  the 
will  was  admitted  to  probate  In  Audrain 
county  at  the  Marcb  term,  1896,  of  the  pro- 
bate court  The  petition  then  alleges  that 
the  plaintiff  received  from  the  aecutors  the 
special  legacy  of  fSOO  bequeathed  to  her 
by  tbe  third  item  of  the  will,  and  also  re- 
ceived $000  under  the  seventb  item  of  the 
will,  being  one-ttiird  of  the  residuum  of  the 
estate,  but  says  she  received  said  amounts 
under  protest,  insisting  that  she  received 
said  sums  only  because,  under  the  law,  she 
was  entitled  to  one-third  of  the  estate,  which 
she  says  would  amount  to  94,000;  and  she 
ATen  ttiat  die  is  ready  and  willing  (she 
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omits  to  lay  ilde)  to  pay  said  sams  so  re- 
celred  into  court  or  to  bare  tbem  deducted 
from  ber  share  of  tbe  estate  If  the  will  Is 
set  aside.  The  prayer  of  the  petitton  la  fliat 
laaue  be  Joined  as  to  whether  or  not  the  will 
is  the  will  of  William  T.  Cook.  The  salt 
was  made  retnniable  to  tbe  Scomber  term, 
1801,  of  the  Andraln  drcait  coort  The  de- 
fendants demurred  to  tbe  petition  on  tbe 
KTonnd  that  it  does  not  state  tacts  sufll- 
ctent  to  constitute  a  cause  of  actios,  in  this: 
Fint,  because  it  shows  on  its  face  that  It 
was  not  instituted  within  Ave  years  aftw 
tbe  will  was  probated  in  common  form,  and 
hence  is  barred  by  limitations;  and,  second, 
because  the  petition  shows  on  Ite  face  that 
the  plaintiff  accepted  the  benefits  accruing 
to  ber  under  tbe  will,  and  is  therefore  esti^- 
ped  to  dmy  or  contest  the  valiffity  of  the 
wllL  The  circuit  court  sustained  the  de* 
murrer,  the  plaintiff  refused  to  plead  fnrths. 
Judgment  was  mtered  Cor  the  defendants, 
and  tbe  ^iutlff  appealed. 

The  pivotal  anmtlon  bete  Involred  Is 
whether  tbe  plataitlff,  bavliig  receive  the 
Ic^dw  bequeathed  to  her  by  the  will,  can 
be  beard  to  contest  tbe  Talldl^  of  tbe  will, 
npon  brlni^ng  into  court  tbe  sums  She  has 
received  under  the  will.  The  fact  that  she 
received  tbe  legacies  under  protest,  or  un- 
der a  dalm  that  th^  constltated  only  a  part 
of  what  she'  was  entitled  to  by  law,  outddte 
of  the  will,  is  wholly  immaterial,  and  avails 
nothing.  Pollman  v.  8t.  Louis,  146  Mo.  661, 
47  8.  W.  663;  MCGormlck  v.  Traualt  BaU- 
road  Ca.  154  Mo.  181«  56  8.  W.  262;  Mc- 
Cormlck  v.  St  Louis,  166  Mo.,  loe.  dt  345, 
346,  66  8.  W.  1038.  Woemer's  Am.  £aw  of 
▲dm'n,  vol  1  (2d  Ed.)  marg.  p.  600,  says: 
"But  since  a  person  cannot  hold  under  a  will, 
and  also  againat  It  cata  who  accepte  a  bene- 
ficial Interest  under  a  will  thereto  bars  him- 
self from  setting  up  a  claim  whldi  will  pre- 
Tent  its  full  operation  at  law  or  in  equity; 
and  such  person  will  not  therefore,  be  al- 
lowed to  contest  a  will  unless  be  return  the 
legacy  received."  Tbe  general  rule  laid 
down  In  the  text  is  supported  by  the  follow- 
ing cases  cited  in  tbe  notes  to  the  text: 
Smart  V.  Easley.  S  J.  J.  Marsh.  216:  Her- 
bert V.  Wren.  7  Cranch,  370,  8  L.  Ed.  874; 
Preston  v.  Jones.  8  Pa.  456;  8mltb  t.  Guild, 
34  Me.  443;  H^-de  v.  Baldwin.  17  Pick.  803; 
Benedict  v.  Montgomery,  7  Watts  &  8.  238, 
42  Am.  Dec.  230;  Smith  T.  Smltb,  14  Oiay, 
532;  Van  Dnyne  v.  Van  Duyne,  14  N.  J.  Bq. 
48;  and  Fulton  v.  Moore,  25  Pa.  468.  To  tbe 
same  effect  is  Syme  Badger,  92  N.  G.  70ft. 
In  all  these  cases  it  is  held,  without  qual- 
ification, that  oiw  who  acc^ta  a  benefit  under 
a  will  w  deed  thereby  elects  to  take  undw 
tbe  instrument  and  Is  estopped  thereafter 
from  contesting  the  validity  of  the  instru- 
ment. Nothing  is  said  In  any  oC  these  casea 
about  the  right  of  such  person  to  bring  Into 
court  the  benefits  so  received,  and  thereupon 
to  contest  the  Instrument.  Howerer,  in  Holt 
V.  Bice,  64  N.  H.,  loc.  dt  402,  20  Am.  Hep. 


188,  while  the  general  rule  la  annonneed  tad 
afflnned.  It  is  hdd  that  one  wlio  ham  reedr- 
ed  a  benefit  under  a  wfU  may  pay  t3ie  amonnt 
so  received  into  court  and  tba«after  connst 
tbe  will,  though  it  is  said.  "Under  dzcnDi- 
stances  of  delay,  connected  with  otber 
cnmstanceo,  it  has  been  beld  to  prednfe 
the  party  from  contesting  the  will  after- 
wan^"  and  it  was  allowed  In  tbat  case  be- 
cause there  had  been  no  great  delay.  In  Mil- 
ler's Appeal,  168  Pa.,  loc.  dt  S75.  the  coo- 
teattag  legatee  was  required  to  pay  tbe  monej 
received  into  court  bOCore  he  was  permitted 
to  proceed;  and  It  was  beld  that  whoe  tbe 
acts  set  up  are  equivocal,  or  were  done  la 
ignwanoe  at  the  righto  of  the  doer,  or  where 
they  consist  merely,  of  tbe  receipt  of  a  p^ 
cunlary  legacy,  and  tbe  mcmey  la  returned 
before  the  appellant  proceeda  beyond  tbe  at- 
try  ot  his  appeal  [which  is  like  our  proceed- 
ings to  contest  the  will],  they  will  not  amount 
to  an  estoivd.'*  In  the  Matter  of  Soole,  i 
Con.  Bur.,  loc  dt  64,  3  N.  T.  aupp.  2B0,  tbt 
snffldency  ct  a  mere  offer  to  refund.  cwtaiD- 
ed  in  a  petition  to  contest  a  win.  la  db- 
cussed,  and  held  to  be  InsufBdent  and  tbat 
nothing  short  of  an  actual  paymmt  into 
court  of  the  benefits  recdved  before  tbe  lU- 
ing  of  the  petltUm  wlU  entitle  a  benefld^rr 
under  a  will,  who  has  recdved  benefita  there- 
under, to  repudiate  and  contest  the  wm. 

In  the  Matter  of  Peaslee,  73  Hun.  loc  dt 
114,  26  T.  8upp.  94a  the  rule  Is  so  ad- 
mirably stated  aa  to  Justly  the  fbUowIng 
excerpt  tbereftom:  *'It  is  a  well-settled  prop- 
odtion  in  law,  as  well  as  in  eqmty,  that  be 
who  accepte  and  retains  a  boi^t  under  an 
Instrument  whether  deed,  will,  or  other  writ- 
ing. Is  held  to  have  adopted  tbe  whole,  and 
to  have  renounced  every  right  inconnatent 
with  it  The  rule  has  found  exi»«88iim  in 
many  adions,  and  with  widely  dlfflettng 
fiicte.  A  few  of  tbem  only  will  be  referred 
to.  In  Chlpman  v.  Montgomery,  63  X.  T. 
234.  which  was  an  adlon  In  the  Siqireme 
Court  to  obtain  a  Judidal  constmctlan  of  a 
will,  and  for  an  accounting.  Judge  ASol 
speaking  for  tbe  court  aaid:  Two  of  tbe 
plaintiffs  have  recdved,  in  whole  or  In  part, 
tbe  I^des  given  them  by  the  will,  and, 
having  accepted  the  benefita  of  tbe  prorisIoD 
made  for  them,  cannot  be  heard  in  oppon- 
tion  to  other  parte  of  tbe  Instnunoit  excepc 
by  proof  of  drcnnutances  showing  tbat  tbej 
had  not  intdligenUy  elected  to  tate  under 
the  will,  rather  than  in  oinKMMtlon  to  It  end 
a  return  of  all  that  has  been  recdved  b? 
tbem.*  And  be  quoted  with  approTal  Loid 
Bedesdale's  deddon  to  Bhmlngham  t.  Kl^ 
wan.  2  Seta.  &  Lef.  444.  that  tiUa  rule  of 
election  is  applicable  to  every  ttpetSm  of  in- 
strument whether  deed  or  will,  and  to  be  « 
rule  of  law  as  wdl  as  equity.  Tbe  rule  is 
also  asserted  In  Havens  v.  Beckett  U  K.  T. 
86^  and  in  Mills  v.  Hoffman,  92  N.  T.  ISL 
which  ms  an  appeal  from  a  decree  of  tlie 
surrogate'a  court  compelling  an  administrator 
to  account;  the  ohjectlim  overruled  by  tbit 
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court  being  that  tiw  petitions  was  barred 
ttecause  of  an  entry  of  jodgment  In  wblch 
sbe  was  a  party  defendant,  although  an  In- 
fant, and  the  subsequent  distribution  of  the 
estate  In  pursuance  of  tbe  Judgment,  by 
"wlilcb  the  moneys  came  Into  the  hands  of 
her  guardian,  and  upon  her  majority  to  her. 
A.fter  tbis  latter  event  the  Judgment  was  Ta- 
oated.  and  set  aside,  as  to  ber,  on  the  ground 
that  tbe  appointment  of  a  guardian  ad  litem 
to  represent  her  had  been  irregular,  and  tbe 
Court  of  Appeals  held  that  she  was  estopped 
from  controverting  In  the  surrogate's  court 
tbe  judgment  under  which  she  had  received 
benefits.   In  Matter  of  Soule,  1  Con.  Siir.  16 
t3  N.  T.  Supp.  2&9],  the  right  of  a  legatee 
who  had  received  moneys  under  a  will  to 
claim  revocation  of  probate  without  making 
full  restitution  to  tbe  executors  was  denied. 
Numerous  cases  have  arisen  under  wills 
wbere  this  principle  has  been  applied.  Ham- 
blett  V.  Hamblett,  6  N.  H.  333;  Van  Duyne 
V.  Van  Duyne.  14  N.  J.  Eq.  49;  Weeks  v. 
Patten,  18  Me.  42  [36  Am.  Dec.  696];  Smith 
T.  Guild,  34  Me.  443;  Hyde  v.  Baldwin,  17 
Pick.  303;   Smith  v.  Smith,  14  Gray,  632; 
Bell  V.  Armstrong,  1  Adams,  Bcc.  B.  365; 
Braham  v.  Burchell,  8  Adams,  Ecc.  R.  243. 
Tbe  learned  counsel  for  the  appellant,  while 
citing  no  authorities  asserting  a  contrary 
proposition,  has  carefully  analyised  and  elab- 
orately discussed  nearly  all  tbe  cases  we  have 
cited,  in  order  to  make  it  appear  that  they 
are  distinguishable  from  the  case  at  bar.  In 
tbeir  facts  they  are  different  from  this  case, 
and  they  differ  from  each  other;  but  they 
all  tend  to  make  good  the  assertion  which 
may  be  found  mnnlng  through  the  books— 
that  he  who  receives  money  or  property,  or 
a  beneflt  of  any  kind,  nnder  an  instrument, 
whatever  Its  character  or  his  relation  to  the 
maker  of  It,  cannot  question  the  Instrument, 
In  whole  or  in  part.  But  tbe  appellant  urges 
that  the  reason  for  tbe  role  does  not  apply 
in  this  case,  and  therefore  the  rule  should 
not  obtain.   Here  he  says  no  Injury  can  re- 
sult to  the  executors  or  any  one  else  because 
tbe  petitioner  la  permitted  to  contest  the 
will  while  retaining  the- $7,000  which  she  re- 
ceived from  tbe  executors,  because,  if  the 
will  be  set  aside,  sbe,  as  one  of  the  next  of 
kin,  will  be  entitled  to  receive  a  larger  sum 
of  money  than  $7,000,  and  therefore  the  ex- 
ecntort  can  be  amply  protected  by  tbe  sur- 
rogate.  It  may  be  true  that.  If  tbe  contest 
should  proceed.  It  would  so  turn  out,  but  of 
that  we  are  not  assured.   It  does  not  appear 
that,  should  tbe  petitioner  be  successful  In 
ber  contest,  as  a  result  ber  mother's  intestacy 
will  be  established.  There  may  be  other  and 
prior  wills  in  existence,  tbe  validity  of  one 
of  which  may  be  establtsbed,  with  tbe  possi- 
ble result  that  tbe  petitioner  will  not  receive 
thereunder  a  legacy  sufficient  In  amount  to 
make  good  tbe  advancement  to  her  by  these 
executors.   Certainly  the  contrary  cannot  be 
safely  assumed.  The  fact  that  the  petitioner 
received  tbIs  money  and  expended  It  before 
becomlDg  aware  of  the  facta  which  encour- 


aged her  to  enter  upon  a  contest  of  the  will 
may  perhaps  be  unfortunate  for  her.  If  mis- 
fortune It  be.  It  arises,  of  course,  from  the 
necessities  which  Induced  her  to  expend  tbe 
money.  Where  a  person  asks  that  a  rule  be 
not  applied,  on  tbe  ground  that  the  reason 
upon  which  It  la  founded  is  not  present,  the 
burden  rests  npon  him  to  establish  clearly 
tbe  facts  which  be  relies  on  to  support  his 
contention.  Tbe  petitioner  took  the  money 
and  used  It,  and  until  she  puts  the  parties 
In  a  position  where,  whatever  the  result  may 
be,  no  one  can  be  the  loser  becapse  of  the 
payments  originally  made  to  her,  she  Is  not 
In  a  situation  to  attack  the  will." 

Tbe  general  doctrine  of  election  Is  well 
stated  in  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  59,  and  the  note  to  the  text,  on  page  60, 
contains  a  reference  to  a  multitude  of  cases 
showing  that  the  rule  is  almost  universal. 
And  on  page  98  the  same  author  says:  "Ap- 
plying the  principle  that  knowledge  Is  essen- 
tial to  constitute  a  valid  election,  it  Is  es- 
tablished that  wbere  tbe  act  Is  Induced  by 
deception  or  fraud,  or  where  tbe  person  elect- 
ing acted  under  an  Ignorance  of  tbe  facts 
or  under  a  misapprehension  of  -bis  rights, 
and  Innocent  third  parties  will  not  suffer  by 
a  revocation,  the  act  may  be  revoked  or  set 
aside.  But  snch  election  can  be  revoked  only 
by  restoring  the  property  received  under  It" 
And  at  page  78  the  author  says  that,  while 
some  courts  bold  that  a  married  woman  can- 
not elect,  other  courts  hold  to  the  contrary, 
and,  in  any  event,  If  sbe  seeks  to  revoke  the 
election,  she  must  bring  tbe  benefits  she  has 
received  Into  court  In  Fox  v.  Wlndes,  127 
Mo.,  loc.  cit  611,  80  8.  W.  325,  48  Am.  St 
Rep.  648,  this  court  quoted  the  rule  laid  down 
by  Herman  on  Estoppel  as  follows:  "Tbe 
doctrine  of  election  is  founded  upon  the  prin- 
ciple that  there  is  an  implied  condition  that 
be  who  accepts  a  benefit  under  an  instru- 
ment must  adopt  the  whole  of  It  conforming 
with  all  Its  provisions,  and  renouncing  every 
right  inconsistent  with  them.  The  principle 
is  recognized  and  established  In  this  country 
almost  precisely  the  same  as  in  England, 
and  rests  upon  the  equitable  ground  that  no 
man  can  be  permitted  to  claim  Inconsistent 
rights  with  regard  to  the  same  subject,  and 
that  any  one  who  claims  an  interest  under  an 
instrument  Is  bound  to  give  full  effect  to  that 
instjrument  as  far  as  he  can.  A  person  can- 
not accept  and  reject  the  sam^  Instrument, 
or,  having  availed  himself  of  it  as  to  part 
defeat  Its  provisions  In  any  other  part;  and 
this  applies  to  deeds,  wills,  and  all  other  In- 
struments whatever.  2  Herman  on  Estoppel 
&  Res  Judicata,  {  1028,  p.  1156.  See,  also, 
2  Story's  Eq.  Jor.  (13th  Ed.)  f  1080.  This 
doctrine  of  elections,  which  prevents  the  as- 
sertion of  repugnant  rights.  Is  but  an  exten- 
sion of  the  law  of  equitable  estoppel.  1  Her- 
man on  Estoppel  &  Res  Judicata,  p.  U." 

The  sum  of  the  matter,  then.  Is  that  as  a 
general  rule,  one  who  has  received  a  beneflt 
tmder  a  deed,  will,  or  other  instrument  can- 
not thereafter  contest  Us  validly*  but  the 


Digitized  by 


Google 


804 


Ttl  SOUTHWBSTBBM  RflFOBTBR. 


general  role  la  aubject  to  tbla  qoallflcatloD: 
That  If  the  beneflt  was  received  without  a 
knowledge  of  his  right  to  elect  between  the 
benefit  ao  conferred  and  ot  his  right  to  the 
property  ontalde  of  the  deed,  will,  or  Inatni- 
ment,  or  If  he  waa  Induced  by  fraud  or  de- 
ception to  accept  the  benefit  conferred  by  the 
Instrument,  he  may  revoke  the  election,  and 
contest  the  validity  of  the  InBtrument;  and 
claim  under  the  law,  provided  that  Innocent 
third  persons  will  not  suffer  by  a  revocation 
and  provided  there  has  been  no  unreasonable 
delay  In  ^^ercislng  the  right  of  revocation, 
and  provided  he  pays  into  court  the  benefits 
received.  Apply  tbla  rule  to  the  case  at  bar, 
and  the  case  la  easily  solved.  It  expressly 
appears  from  the  face  of  the  petition  that 
the  plaintiff  knew  that  she  had  a  right  to 
elect  to  take  under  the  will  or  by  operation 
of  law  at  the  time  ahe  received  the  legacies, 
for  she  says  abe  "accepted  the  same  under 
protest,  and  insisted  that  the  will  was  in- 
valid, and  only  received  the  same  because, 
nnder  the  law,  she  would  be  entitled  to  one- 
third  of  the  entire  estate— a  sum  and  an 
amount  much  larger  than  the  amount  i-e- 
celved  by  her  as  herein  stated."  Therefore 
the  plaintiff  acted  with  full  knowledge  of 
her  legal  right  of  election,  and  there  is  no 
charge  that  ahe  was  induced  to  accept  the 
benefit  by  any  fraud  or  deception.  It  does 
not  appear  how  long  she  waited  after  re- 
ceiving the  benefit  before  she  attacked  the 
validity  of  the  will.  The  allegation  that  ahe 
is  ready  and  willing  to  pay  the  amount  re- 
ceived into  court,  or  to  have  It  deducted 
from  her  share  of  the  estate.  If  the  will  Is 
set  aside,  Is  not  sufficient  to  bring  ber  with- 
in the  rule  which  entitles  one  to  contest  an 
instrument  after  receiving  a  benefit  under 
it,  for  the  rule  requires  that  the  benefit  re- 
ceived ahall  be  actually  paid  into  court  at  or 
before  the  filing  of  the  suit.  In  addition  to 
this,  innocent  third  persona  will  suffer  If 
ahe  la  allowed  to  revoke  her  election  upon 
returning  the  benefits  she  has  received.  The 
major  portion  of  the  benefits  she  has  received 
a  rose  out  Df  the  residuum  of  the  estate.  That 
means  that  all  the  8[)ecial  legacies  had  been 
paid  before  such  residuum  was  ascertaiued 
and  paid.  These  special  legacies  arose  sole- 
ly out  of  the  will,  and,  without  the  will,  that 
money  would  have  gone  to  other  persons. 
Upon  the  faith  of  the  plaintiff's  acceptance 
of  the  benefits  conferred  upon  her  by  the 
will,  the  executors  paid  out  the  special  leg- 
acies to  other  persons.  The  plaintiff  stood 
by  and  saw  the  executors  do  so.  If  the  plain- 
tiff should  now  be  permitted  to  have  the 
will  set  aside,  upon  payment  into  court  of 
the  benefits  received  by  her,  the  special  leg- 
acies paid  by  the  executors  would  be  lost  to 
them,  lor  the  money  so  expended  would  go 
to  the  heirs,  of  whom  the  plaintiff  was  one. 
Thus  the  executors  would  suffer  by  a  revoca- 
tion. It  is  true  that  the  statute  permits  a 
wilt  to  be  contested  at  any  time  within  five 
years  after  its  probate  in  common  form,  and 
the  statute  contemplates  that  the  estate  may 


or  will  be  wound  iqi  before  that  time,  and 
persons  who  take  under  a  will  know  tbat  the 
estate  thus  derived  is  liable  to.  be  divestol 
by  a  auccesaful  attack  thereafto:  upon  tint 
wlU.  But  whilst  this  la  tro^  the  lawmakm 
nevw  intended  to  permit  a  legatee  under  a 
will  to  accept  the  benefita  conferred  by  the 
will,  and  then  stand  by  and  see  ttie  estate 
wound  up,  or  practically  wound  np,  and  then 
begin  pnx^edings  to  contest  tlie  will,  npoa 
returning  only  the  amount  received  by  tbe 
contesting  legatee.  Such  a  proceeding  (aliii 
within  the  rule  that  denies  the  right  to  con- 
test where  there  has  been  unreasonable  de- 
lay. In  short.  It  la  plain  from  the  petitton 
that  the  plaintiff  thought  she  conld  accept 
the  benefits,  and  then  conteat  the  will,  and 
simply  have  the  benefits  received  deductetl 
from  her  share  of  the  estate  after  the  will 
was  set  aside.  By  so  doing  fahe  stood  ta 
gain  everything  If  she  succeeded,  and  to 
lose  nothing  if  she  failed,  in  the  contest  pro- 
ceedings. The  law  does  not  sanction  aucb  a 
speculative  proceeding.  It  follows  that  tlie 
plaintiff  has  not  shown  herself  entitled  to 
maintain  this  action. 

It  is  contended,  however,  tbat  estoppel  is 
an  affirmative  defense,  and  cannot  be  raised 
by  demurrer.  Estoppel  Is  an  afflrmatiTe 
defense,  and  so  Is  coverture  and  the  statute 
of  limitations,  and  contributory  ne^Igence, 
and  payment,  and  release,  and  many  otliers, 
and  such  defenses  must  be  expressly  pleaded 
in  the  trial  court  But  where  the  facts  coa- 
stituting  such  defense  affirmatively  z.ppeu 
on  the  face  of  the  petition,  the  question  can 
be  raised  by  demurrer  to  the  petition  just  as 
effectually  and  equally  as  scientifically  ai 
by  •  answer  or  plea.  Tlie  petition  In  ttiis 
case  stated  the  facts  upon  which  the  de- 
fense of  estoppel  is  predicated,  and  It  wouid 
seem  as  If  the  pleader  had  Invited  a  6etet- 
mination  by  the  lnexi>ensive  and  wpeedj 
method  of  a  demurrer  in  order  to  avoid  tbe 
costly  and  tedious  metbod  of  raiaing  the 
same  question  of  law  by  an  answer  and  i 
trial.  Wherever  or  however  the  esseoQal 
facts  appear,  all  else  is  a  question  of  lav. 
and  can  be  raised  by  any  of  the  methods 
provided  for  the  determination  of  qnestfoai 
of  law. 

This  conclusimi  makes  It  nunecessary  to 
decide  whether,  since  the  adoption  of  die 
married  woman's  acts,  the  five-year  limita- 
tion for  instituting  suits  to  contest  wills  ap- 
plies to  a  married  woman. 

Tbe  Judgment  of  the  drcolt  court  Is  af- 
firmed. All  concur. 

PATTON  T.  POX  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  10,  1904.) 

aJBCTMBNT— DBBOS-DBSCaiPTIW  —  IKSTBCC- 
TIONS-BVIDBNOE-ORDBR  OF  PROOF— Dl^ 
(mSTION  OF  COURT-«EGONDART  BVIDBNCE- 

1.  The  general  description  in  a  deed  fixing  the 
boundaries  of  the  laud  convened  bj  govtm- 
mental  monnments  and  a  natural  object  will 
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preyaU  otw  a  descriptloii,  by  metes  and  bounds, 

obvionBly  erroDeous. 

2.  'Where  the  evidence  on  the  issne  of  ad- 
verse possession  was  coufiicting,  the  nana!  in- 
strnctioii  as  to  the  Une  to  which  defendant 
clidxned  and  as  to  which  he  bad  testified  was 
proper,  as  this  was  a  matter  to  be  determined 
hy  tlw  farj  according  to  'all  the  facta  in  evi- 
dence. 

3.  Under  the  direct  provisions  of  Rev,  St. 

9  when  it  Is  shown  to  the  conrt  that 
a  deed  acknowledged  and  recorded  as  required 
b7  statute  is  not  within  the  power  of  the  party 
wifihing  to  nse  the  same,  the  record  thereof 
may  be  read  in  evidence  b;  the  adverse  party. 

4.  The  court,  in  permitting  plaintiff  in  eject- 
ment to  Introduce  in  evidence,  while  defendant 
was  b^g  cross-examined,  the  record  of  a  deed 
to  faim,  tending  to  show  that  tba  deed  conveyed 
no  title  to  him  to  the  land  in  dlspatSi  did  not 
abuse  its  discretion. 

Ai»peal  from  Circuit  Gonrt,  Pike  Oonntr; 
David  H.  Bby,  Judge. 

Action  by  Tbomas  W.  Patton  against  Otto 
Fox.  and  anotber.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Pearson  A  Pearson,  for  appellants.  Dnnp- 
&  McOlnnls  and  J.  D.  Hostettor,  for  re- 
spondent. 

BBAOS;  F.  J>'  This  Is  an  action  In  eject- 
ment  against  the  defendant  James  H.  Patton 
and  fala  tenant,  Otto  Fox,  to  recover  the  pos- 
session ot  a  small  irregular  tract  of  land,  de- 
scribed by  metes'  and  bounds  la  tbe  petition, 
containing  2iVioo  acres,  situate  In  tbe  N.  E. 
%,  section  84,  township  62,  range  1  B.,  !n 
Pike  county,  tlie  shape  and  location  of  which 
Is  shown  by  the  following  diagram,  the  land 
In  disptite  being  within  tbe  lines  b.  c;  d.  ^  B, 
b,  on  the  diagram: 


Tti9  petition  Is  In  common  form:  the  an- 
swer a  general  denial  and  a  plea  of  the  stat- 
ute of  limitations.  The  case  was  tried  before 
a  Juxy.  Verdict  and  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals,  assigning  as 
error  Instmetions  gtvoi  and  e^mce  admit- 
ted for  plaintiff. 

By  deed  dated  the  I2th  day  of  February. 
18T2,  William  W.  Jamison,  executor  of  Sam- 
uel Jamison,  deceased,  by  virtue  of  the  power 
vested  In  blm  by  the  last  will  and  testament 
of  said  deceased,  conveyed  the  N.  E.  ^  sec- 
tion 84,  township  62,  range  1  B.,  to  Thomas 

D.  Patton,  John  BL  Forgey,  F.  W.  Patton, 
and  the  said  defendant  James  H.  Fat- 
ten. Afterwards,  by  deed  dated  March  12, 
1ST3,  the  said  Thomas  D.  I^tton,  John  E. 
Forgey,  F.  W.  Patton  and  defendant  James 
H.  Patton  conveyed  a  part  of  said  quarter 
section  to  the  plaintiff,  described  In  said 
deed  as  follows:  "All  of  the  Jamison  farm 
that  lies  north  of  Gwlnn's  Creek  In  Section 

Township  S2,  Bange  1  Bast,  commencing 
at  a  stone  comer  the  same  being  the  N.  W. 
comer  of  this  tract  Thence  south  2iX2 
links  to  a  stake  near  Owlnn's  Creek;  thence 
N.  68%  degrees  B,  18.46  chains  to  a  stake: 
thedce  N.  80%  degrees,  East  7.00  chains; 
thence  20%  degrees  E.  8.80  chains  to  a 
stake;  thence  north  68%  d^rees  B.  14.75 
chains  to  the  center  of  said  <Teek;  thence 
north  16  degrees  B.  2.67  chains  to  a  stone 
comer;  thence  north  88  degrees  and  SO  min- 
ntes  W.  41.47  chains  to  the  place  of  begin- 
ning containing  SS^'^/ian  acres  more  or  less." 
Afterwards,  In  the  years  1878  and  1881,  tiie 
defendant  James  H.  I^tton  acquired  tb^  S. 

E.  %,  section  27,  townsh^       range  1  B.. 
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known  aB  the  "Wells  and  Rogers  Land." 
The  lands  of  plaintiff  and  defendant,  as  re- 
spectively held  by  them  under  these  three 
deeds,  are  shown  on  the  diagram  in  their 
relation  to  each  other  and  to  the  land  In 
question. 

1.  At  the  request  of  the  plaintiff  the  conrt 
gave  the  following  Instructions  to  the  Jury 
as  to  the  legal  effect  of  said  deeds: 

"No.  2.  The  court  instructs  the  jury  that 
if  you  find  from  the  evidence  in  the  cause 
that  the  2.11-acre  tract  In  controversy  in  this 
suit  Is  a  part  of  the  northeast  quarter  of  sec- 
tion 34,  township  52  N.,  range  1  E.,  north  of 
Gwlnn's  creek,  then  the  legal  effect  of  the 
deeds  from  Samuel  Jamison,  executor,  to  de- 
fendant J.  H.  Patton,  T.  D.  and  F.  W.  Patton, 
and  John  K  Forgey,  and  from  those  four 
last  named  to  the  plaintiff,  read  in  evidence, 
was  to  convey  and  carry  the  title  to  said  2.11- 
acre  tract  to  the  plaintiff;  and  the  legal 
effect  of  the  deeds  read  In  evidence  to  de- 
fendant to  the  Wells  land  and  Rogers  land 
mentioned  in  evidence  was  not  to  carry  or 
convey  title  to  any  portion  of  said  2.11-acre 
tract  to  defendants. 

"No.  S.  The  court  Instructs  the  Jury  that 
the  deed  made  March  12,  1873,  by  defendant 
J.  H.  Patton  and  F.  W.  Patton,  Thomas  D. 
Patton,  and  Jolm  E.  Forgey  to  the  plaintiff, 
Thomas  W.  Patton,  read  in  evidence,  vested 
the  legal  title  in  plaintiff  to  all  of  the  Jami- 
son's land  In  the  X.  E.  quarter  of  section  34, 
township  62  N.,  range  1  E.,  from  Gwlnn's 
creek  to  the  section  line  on  the  north. 

"Xo.  4.  The  court  Instructs  the  jury  that 
the  deeds  read  in  evidence  to  defendant,  con- 
veying to  him  the  Wells  land  and  the  Rogers 
land,  did  not  convey  to  blm  any  portion  of 
the  northeast  qunrtcr  of  section  9i,  township 
52  N.,  ranfte  1  B. 

"No.  B.  The  court  Instructs  the  Jury  that, 
under  and  according  to  the  deeds  read  In  evi- 
dence in  this  cause,  the  true  boundary  line 
between  the  Jamison  land  In  the  N.  E.  ^, 
section  34,  township  52,  range  1  E.,  acquired 
by  plaintiff  in  1873,  and  the  Wells  land  and 
the  Rogers  land  mentioned  in  evidence  on 
the  north,  was  the  section  line." 

We  fall  to  discover  any  material  error  la 
these  instructions,  which  were  conSned  to 
the  legal  effect  of  the  deeds.  Unquestion-' 
ably  the  defendant  by  bis  deeds  acquired  no 
title  to  any  land  in  the  northeast  quarter  of 
section  34,  and  the  only  question  is  whether 
the  court  committed  error  in  holding  that  the 
section  line  between  sections  27  and  34  was 
the  northern  line  of  the  plaintiff's  land,  and 
the  boundary  line  between  his  land  and  that 
of  the  defendant's,  and  the  court  committed 
no  error  In  so  holding,  if  the  general  descrip- 
tion contained  In  the  deed  of  March  12,  1878, 
from  the  defendant  and  others  to  the  plain- 
tiff, ought  to  prevail  over  the  description  by 
metes  and  bounds  Immediately  following  it 
That  It  ought  to  so  prevail,  is,  we  think,  be- 
yond question  under  the  well-settled  law  In 
this  «Ute.  Bntberford  t.  Tracy,  48  Mo.  KOk, 


8  Am.  Bep.  104;  Thomson  t.  Thomson.  115 
Mo.  56.  21  a  W.  1085,  1128;    Calloway  v. 
Henderson,  130  Mo.  77.  32  S.  W.  a4;  Pra- 
nell  V.  Headley,  141  Mo.  187,  43  S.  W. 
Whltaker  v.  Whltaker,  175  Mo.  1,  74  S.  W. 
1028.   All  the  reasons  assigned  in  these  casei 
and  in  the  authorities  therein  cited  for  soh- 
ordlnatlng  the  description   by   metes  and 
bounds  to  the  general  description  contained 
In  the  deed  obtain  in  this  case:    First.  The 
tMundaries  in  the  general  description  tre 
fixed  by  governmental  monuments  and  a  nat- 
ural  object    Second.  The   boundaries  bj 
metes  and  bounds  Is  obviously  erroneous. 
The  first  and  last  lines  thereof  were  evident- 
ly intended  to  be  the  same  lines  fixed  by  tbe 
general  description,  but  In  endeavoring  to 
reach  one  of  the  governmental  monnnieDts. 
to  wit,  the  section  comer  of  the  northeast 
comer  of  section  34,  from  which  the  last  IQie 
I  was  drawti,  a  mistake  was  made  In  the 
;  courses  and  distances  by  which  they  failed 
to  reach  that  comer,  and  that  line  was  pro- 
jected from  a  point  south  of  that  comer  to 
the  beginning.    Third.  The  northern  bound- 
ary of  the  Jamison  farm  In  section  34,  town- 
ship 62,  range  1  E.,  was  the  section  line  be- 
tween sections  34  and  27,  and  tbe  intention 
to  convey  all  of  said  farm  in  said  sectioD 
north  of  Gwlnn's  creek  to  that  line.  Is  mani- 
fest on  the  face  of  the  deecl,  on  tbe  author- 
ities cited;  a\id  for  these  reasons,  or  any  of 
them,  the  general  description  ought  to  pre- 
vail  over  the   description  by   metes  anci 
bounds  in  plaintiff's  deed.   In  declaring  tbe 
effect  of  the  deeds,  there  was  no  error  hi 
characterizing  the  section  line  aforesaid  as 
the  "true  boundary  line  between  the  Jami- 
son land  In  section  34  and  the  defendant's 
land  in  section  27." 

2.  The  evidence  upon  the  Issue  of  advene 
possession  was  conflicting,  and  that  iasw 
was  submitted  to  the  Jury  on  approved  in- 
structions, only  one  of  which  was  given  for 
the  plaintiff,  and  of  which  the  only  com- 
plaint made  Is  that  there  was  no  evidence 
on  which  to  base  It.  There  la  nothing  In  tbis 
complaint  The  instraction  was  the  usnal 
one  aa  to  the  line  to  which  the  defendant 
claimed,  as  to  which  he  himself  testified  both 
as  to  bis  acts,  possession,  and  Intention,  and, 
as  this  was  a  matter  to  be  determined  bj 
the  Jury  according  to  all  the  facts  and  cir- 
cumstances In  evidence  In  tbe  case,  it  wa? 
entirely  proper  that  this  instruction  sboold 
have  been  given. 

3.  While  the  defendant  was  being  cross- 
examined  on  this  subject,  tbe  plaintlfl.  in 
connection  therewith,  offered  tbe  record  of 
defendant's  deeds  to  his  land  tn  section  27  In 
evidence,  to  the  admission  of  which  the  de- 
fendant objected  on  the  ground  that  It  was 
not  the  best  evidence.  It  having  been  shown 
that  tbe  origtoal  deeds  were  in  existence  and 
no  notice  given  to  produce  them,  but  It  also 
having  been  shown  by  the  evidence  of  tbe  de- 
fendant himself  that  the  deeda  were  not  in 
the  poww  of  the  plaintiff,  but  In  flie  control 
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and  possesBlon  of  the  defendant  Tbe  ob- 
jection -was  orerraled,  and  the  deeds  admit- 
ted In  evidence.  There  waa  no  error  In  thle. 
Tbe  deeds  were  acknowledged  and  recorded 
aa  required  by  statute  (Bev.  St  1899,  c.  11, 
§  933),  which  provides  that:  "When  It  shall 
be  shown  to  the  court  by  tbe  oath  •  •  • 
of  anyone  knowing  the  fact  that  such  In- 
strument Is  *  *  *  not  within  the  power 
of  the  party  wishing  to  use  the  same,  the 
ri»cord  thereof  *  •  •  may  be  read  In 
evidence  without  further  proof."  Nor  was 
tbere  any  error  in  introducing  tbem  on  tbe 
defendant's  cross-examination.  The  order  In 
■which  evidence  may  be  Introduced  Is  largely 
within  the  discretion  of  tlie  trial  Judge,  and 
there  was  no  abuse  of  that  discretion  In  this 
instance. 

Prom  what  has  been  said  it  is  apparent 
that  the  court  committed  no  error  in  refusing 
defendant's  Instruction  In  tbe  nature  of  a 
demurrer  to  the  evidence,  and,  as  to  tbe  pre- 
ponderance thereof,  tbe  verdict  of  the  Jury, 
approved  by  the  trial  Judge,  la  conclusive  up- 
on this  court.  Finding  no  reversible  error 
In  the  record  In  the  trial  of  the  case,  tbe 
Judgment  of  the  circuit  court  will  be  af- 
firmed, and  it  Is  BO  ordered.   All  concur. 


STATB  €Z  rel.  FLGNTOB,  Tar  Collector.  T. 
6AWR0NSKI  et.aL 

(Snprenw  Court  of  Missouri,  Division  No.  1. 
Feb.  10,  1904.) 

TAXATION— JUDOMHNTS—SUPR&HB  COURT— Dl- 
RBCT  APPBAL— RBVIBW. 

1.  Where,  on  appeal  from  an  order  denying  a 
motion  to  quash  an  execution  on  a  JodKment  for 
the  collection  of  taxes,  the  appeal  record  con- 
tained no  Information  as  to  the  jodgmeut  or  the 
petition  on  which  it  waa  founded,  the  order 
could  not  be  reviewed. 

2.  A  motion  to  vacate  a  judgment  for  taxea 
and  gnash  an  execution  thereon  on  the  ground 
that  defendant  was  only  10  years  old  when  the 
judgment  was  rendered,  and  that  no  guardian 
ad  Utem  was  appointed  for  htm,  did  not  involve 
a  construction  of  the  revenue  laws  of  the  state, 
nor  title  to  realty,  and  hence  an  order  denying 
the  same  was  not  appealable  directly  to  the  8u< 
preme  Court 

Appeal  from  Circuit  Court  Cape  Girardeau 
County;  Henry  C.  Blley,  Judge. 

Action  by  the  state,  on  the  relation  of  B. 
W.  Flentge,  aa  tax  collector,  etc.,  against 
John  Oawronaki  and  others.  From  an  order 
overruling  a  motion  to  quaab  an  execution, 
defendants  appeal.  Case  transferred  to  St 
I^ulB  Court  of  Appeals. 

Bobt  I*.  Wilson  and  Frank  S.  Burrough, 
for  appellants.  John  A.  Hope^  for  xeapond- 
ent  * 


VALLIANT.  J.  Thla  Is  an  appeal  from 
an  order  of  the  circuit  court  overruling  a 
motion  to  quash  an  execution.   Tbe  record 


before  us  shows  first  a  motion  by  Flora  C. 
GawroDskl  "to  quaah  the  execution  Issued 
on  the  Judgment  in  the  above-styled  cause, 
and  to  vacate  said  Judgment"  upon  tbe 
ground  that  she  was  at  tbe  time  the  Judg- 
ment was  rendered,  and  still  was  when  the 
motion  was  filed,  a  minor,  and  had  no  guar- 
dian, and  there  was  no  guardian  ad  litem 
appointed  for  her.  That  motion  was  over- 
ruled. Then  another  motion  was  filed  lu  the 
name  of  the  minor  by  J.  W.  Morrison,  who, 
it  was  averred,  had  been  appointed  "guardian 
of  tbe  person  and  estate"  of  tbe  minor  after 
the  rendition  of  the  alleged  Judgment,  which 
motion  was  also  to  quash  the  same  execu- 
tion and  vacate  the  Judgment  on  the  same 
grounds  as  stated  in  the  former  motion.  The 
evidence  In  support  of  the  motion  is  set  out 
In  the  transcript  of  the  record.  That  motion 
waa  also  overruled,  and  from  that  order  this 
appeal  was  taken. 

By  the  statements  in  the  briefs  of  the  coun< 
set  we  are  Informed  that  the  Judgment  to 
which  the  motions  related  was  rendered  In 
the  circuit  court  In  a  suit  wherein  tbe  state, 
at  the  relation  of  the  tax  collector  of  Cape 
Girardeau  county,  was  plaintiff,  and  John 
Oawronskl  and  Flora  Gawronski  were  de- 
fendants, the  object  of  which  was  to  collect 
the  state  and  county  taxes  on  certain  real 
estate  In  Uie  petition  mentioned;  that  the 
summons  waa  served  on  both  defendants,  but 
they  did  not  appear,  and  the  court  rendered 
Judgment  against  them  for  the  taxes,  amount- 
log  to  ¥40.65,  and  awarded  a  special  execution 
to  issue  to  sell  the  land  to  satisfy  tbe  Judg- 
ment But  the  record  before  us  gives  us  no 
Information  as  to  the  Judgment  or  the  peti- 
tion on  which  It  was  founded.  Appellant 
contends  that  the  Judgment  was  Invalid,  and 
tbe  motion  to  set  It  aside  and  quash  tbe  exe- 
cution ought  to  have  been  sustained,  because 
It  wtLB  rendered  against  a  minor  who  had 
no  guardian  to  represent  her  Interests.  Ap- 
pellant also  contends  that  the  cause  Is  with- 
in the  Jurisdiction  of  this  court  because  tbe 
Judgment  sought  to  be  vacated  Is  for  taxes, 
and  therefore  the  consideration  of  tbe  case 
involves  the  construction  of  tbe  revenue  laws 
of  the  state.  Since  the  record  before  us  does 
not  show  what  the  suit  was  about,  or  what 
tbe  Judgment  was.  we  can  take  no  cognizance 
of  It.  But,  even  If  we  resorted  for  hiforma* 
tion  to  tbe  statements  in  the  briefs  of  coun- 
sel outside  of  the  record,  we  can  find  no  case 
that  Is  within  tbe  Jurisdiction  of  this  court 
A  consideration  of  tbe  motion  to  vacate  the 
Judgment  and  quash  the  execudoD  on  the 
ground  that  the  appellant  was  only  10  years 
old  when  tbe  Judgment  was  rendered  does 
not  involve  a  construction  of  the  revenue 
laws  of  tbe  state;  neither  is  title  to  real  es- 
tote  Involved. 

We  have  no  Jurisdiction  of  the  case,  and  It 
is  therefore  transferred  to  the  81;  Louis 
Court  of  Appeals.  All  cauab 
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STATE  u  rel.  MILLER,  Oolleetor,  t. 
BURYACK. 
{Supreme  Court  of  Missouri,  DiTldon  No.  1. 
Feb.  10,  1804.) 

TAXATION— BANKING  C0HPANIB8— FROFERTT 
SUBJECT— SHARES  OF  STOCK— 
AGAINST  WHOU  TAX&U. 
1.  Lawi  1866.  p.  134,  c.  2,  {  27.  provided  tbat 
persous  owoiug  stoclc  in  corporatioDS  should  oot 
be  required  to  deliver  to  the  aBseeww  a  list 
thereof,  but  the  president  thereof  should  deliver 
to  the  assesscn-  a  list  of  all  the  ahareholders. 
Section  2S  required  the  corporation  to  pay  the 
tax  assessed  asaiost  the  shareholders.  Laws 
1871-72.  p.  90,  {  35,  modified  section  27  so  ai 
to  provide  that  the  property  of  corporations 
Bhould  be  assessed  as  the  property  of  indl- 
vidiials,  and  to  require  the  president  of  the  cor- 
poration, in  making  the  list  of  the  shareholder^ 
to  state  tiie  actual  cash  Taluo  of  the  stock  and 
property  of  the  corporation,  wliich  value  should 
be  assessed  as  personal  property.  Act  April  1, 
1891  (Laws  1891,  p.  195),  modified  section  85. 
and  required  the  value  of  the  aeai  estate  ana 
fixtures  to  be  deducted  from  the  Mtimate  of 
the  value  of  the  stoclE,  and  made  the  real  es- 
tate and  fixtures  taxable  against  the  corpora- 
tion direct,  and  permitted  the  stockholders  to 
ahow  any  Impairment  of  the  value  of  the  stock. 
Act  April  8, 1885  (Laws  1895.  p.  242),  modified 
the  preceding  provisions  by  providing  that  the 
innperty  of  corporations  should  be  assessed  and 
taxed  in  their  corporate  names,  by  requiring 
the  president  of  the  corporation  to  merely  fur- 
nish to  tite  assessor  a  list  of  all  shares  of  stock 
therein,  and  by  making  the  value  of  the  real 
estate  only  taxable  against  the  corporation. 
Beld,  that  under  the  law  of  1895  the  real  estate 
of  tMnking  companies  must  be  assessed  against 
the  coriJoration,  the  personal  property  mnst  not 
he  assessed  at  all,  and  the  shares  of  stock  must 
be  assessed  in  the  names  of  the  shareholders. 

Aspeal  fram  Circuit  Coart  Johnson  Coon- 
tr;  Wm.  li.  Jarrott,  Judge. 

Action  bj  the  stat^  on  the  relation  of 
Franklin  MlUer,  collector  of  Johnson  county, 
against  M.  C.  Sbryack.  From  a  volunta^ 
nonsuit  taken  on  the  court  sustaining  a  de- 
murrer to  the  evidence,  plaintiff  appeals. 
Affirmed. 

J.  W.  Suddath.  for  appellant  Jas.  A. 
Kemper,  for  leqmndent. 

MARSHALL,  J.  This  la  an  action,  under 
section  987,  Bev.  St  1889.  by  the  collector  of 
Johnson  county,  to  collect  from  the  defend- 
ant, as  a  stockholder,  director,  and  trustee  In 
liquidation  of  the  Farmers'  A  Merchants' 
Bank  of  Warrensburg,  the  sum  of  ^5.11, 
the  taxes  for  1899  that  were  assessed  against 
the  bank.  After  the  usual  and  necessary 
averments  In  ordinary  tax  cases,  the  peti- 
tion alleges  that  on  April  24,  1899,  the  bank 
dissolved,  leaving  these  taxes  unpaid,  and 
that  the  defendant  was  a  director  and  a 
stockholder,  owning  10  shares,  of  the  par 
value  of  1100  each,  and  that  he  received 
11,000  as  his  share  of  the  capital  stock  upon 
the  dissolution,  and  that,  as  such  stockhold- 
er and  truBtee,  the  sum  of  $30,000  of  the 
money  of  the  bank  passed  through  hia  hands 
to  the  stockholders,  and  hence,  under  the 
statute,  he  is  liable  for  these  taxes.  The 
answer  admits  that  the  bank  was  a  corpora- 


tion organized  under  the  laws  of  tbSa  stste, 
nitd  timt  tlie  defendant  was  a  director  ami 
stockholder,  as  charged,  and  then  denies  gen- 
erally the  other  auctions  In  the  petition. 
Upon  the  trial  the  plaintiff  Introdoced  the 
back  tax  Ull,  which  was  as  follows: 

*^ck  Tax  Bill. 
*^arrensburg,  Mo.,  April  9,  1900. 
"State  of  Missouri.  County  of  Johnscm— sa.: 
I,  Franklin  Miller.  Collector  of  the  reveaoe 
within  and  for  the  County  of  Johnson,  in 
the  State  of  Missouri,  do  hereby  certify  that 
the  following  amounts  of  back  taxes  ronaia 
delinquent  in  favor  of  the  several  funds  for 
the  several  years,  on  the  personal  property 
assessed  against  and  In  the  name  of  Farm- 
ers' and  Merchants'  Bank,  as  hertinaXta  set 
forth,  to  wit; 

rear  im. 

ValuaUoa  20.  US 

ValuatloD   t  n  a 

Co.  Tax    7ta 

Oo.  InL  ud  Sinking  P'd   SO  « 

Wbg.  Twp.  InL  Tax   ■  ■ 

Com.  Road  Tax   SO  U 

Comm.  School  Tax   14t  B 

OIL  HouM  T&x.   «DM 

Total   ¥»  « 

PwMlty   UM 

Gollactor's  Com.    U  Q 

Total   pau 

"In  witness  whereof,  I  have  hereunto  set 
my  band  at  the  City  of  Warrensburg,  in 
said  County  and  State,  this  9th  day  of  April, 
1900.  Franklin  MUltf,  Collector  of  the  rev- 
enue witliin  ai^  for  the  county  of  Jobnscm, 
State  of  MlssourL" 

The  case  was  tried  upon  the  following 
agreed  statement  of  facts:  "For  the  purpose 
of  the  trial  of  this  case,  and  to  save  time,  it 
Is  admitted  by  the  defendant  that  Franklin 
Miller  was  at  the  time  of  the  filing  of  the 
petition  In  this  case,  and  now  la,  the  legally 
commissioned,  qualltled,  and  acting  collects 
of  the  revenue  within  and  for  said  county  of 
Johnson  and  state  of  Missouri;  tbat  on  the 
24th  day  of  April,  1889,  the  said  corporation, 
the  Farmers'  &  Merchants'  Bank,  dissolved; 
that  at  the  time  of  the  dlsaolotion  of  the 
said  corporation,  the  Farmers'  &  Merchants' 
Bank,  there  were  moneys  and  funds  on  hand 
belonging  to  said  corporation,  subject  to  the 
payment  of  Its  debts,  and  after  the  payment 
of  all  debts,  except  this  alleged  debt  for  dis- 
tribution among  the  stockholders,  in  the  ag- 
gregate sum  of  thirty  thousand  ($30,000)  dol- 
lars, and  that  after  the  payment  of  all  debts 
against  said  corporation,  except  this,  there 
was  the  said  sum  of  $30,000  for  dlstrlbntlon 
among  the  stockholders;  that  said  sum  pass- 
ed through  the  hands  of  the  board  of  direct- 
ors of  said  corporation,  of  which  sold  board 
^Id  defendant,  M.  C  Shryack,  was  at  raid 
time  a  member,  and  one  of  the  trustees  in 
winding  up  the  business  of  said  corporation: 
that  said  corporation  and  this  defendant  has 
at  all  times  failed  to  pay,  and  still  Calls  to 
pay,  the  alleged  taxes  sued  for  in  this  action: 
and  tbat  the  alleged  taxes  here  sued  for  have 
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never  been  paid.  EmpIoymeDt  of  attorney 
as  alleged  In  petition  admitted." 

The  defendant  demurred  to  the  evidence; 
the  court  sustained  the  demurrer;  the  plain- 
tiff took  a  nonsuit,  with  leave,  and,  after 
proper  steps,  appealed  to  this  court 

Connsel  for  defendant  says  that  the  case 
"was  and  Is  defended  upon  the  theory  that 
au  assessment  of  the  shares  of  stock  cannot 
be  made  against  the  bank  in  wliich  they  are 
held,  for  the  reason  that  they  are  not  the 
property  of  the  bank,  but  belong  to  the  in- 
diTldnal  shareholders."  The  assessment  in 
this  case  is  not  preserved  In  the  record. 
The  back  tax  bill,  however,  recites  that  It  is 
for  taxes  "on  the  personal  property  assess- 
ed against  and  In  the  name  of  Farmers*  & 
Merchants'  Bank."  And  the  petition  alleges 
that  "there  were  assessed  and  levied  upon 
the  moneys,  capital  stock,  furniture  and  fix- 
tures, and  personal  property,  of  said  Farm- 
ers' &  Merchants'  Bank."  etc.,  the  taxes  sued 
for.  It  is  apparent,  therefore,  that  the  as- 
sessment and  levy  was  direct  upon  the  mon- 
ey, capital  stock,  and  personal  property  of 
the  bank,  In  the  name  of  the  bank,  and  not 
ut>on  the  shares  of  stock  of  the  bank  in  the 
names  of  the  stockholders.  The  question, 
therefore,  is  whether  such  an  assessment  and 
levy  is  valid  under  the  laws  of  this  state. 
A  brief  review  of  the  development  of  the  law 
In  this  state  as  to  the  taxation  of  proi;>erty 
owned  by  banks  and  other  corporations  wHI 
serve  to  explain  the  law  as  tt  now  stands  up- 
on the  statutes  of  this  state. 

By  sections  27  and  28  of  chapter  2,  p.  134^ 
Laws  1866  <SesB.  Acts  Adj.  Sess.  1865).  it 
was  provided  as  follows: 

"Sec.  27.  Persons  owning  shares  of  stock 
in  banks  and  other  Incorporated  companies, 
taxable  by  law,  are  not  required  to  deliver 
to  the  assessor  a  list  thereof:  but  the  pres- 
ident, or  other  x^hlef  officer  of  such  corpora- 
tion, shall  deliver  to  the  assessor  a  list  of  all 
shares  of  stock  held  therein,  and  the  names 
of  ttie  persons  who  hold  the  some. 

"Sec.  28.  The  taxes  assessed  on  shares  of 
stock  embraced  in  such  list  shall  be  paid  by 
the  corporations  respectively,  and  they  may 
recover  from,  the  owners  of  such  shares  the 
amount  so  paid  by  them,  or  deduct  the  same 
from  the  dividends  accruing,  on  such  stiares; 
and  the  amount  so  paid  shall  be  a  lien  on  the 
shares  respectively  and  sliall  be  paid  before 
a  transfer  thereof  can  be  made." 

These  sections  were  a  part  of  the  act  ap- 
proved March  19.  1866,  which  revised  the 
wliole  revenue  laws  of  the  state.  The  law 
remained  the  same  until  the  act  approved 
March  30,  1872  (Laws  1871-72,  pp.  80  to  137), 
was  enacted.  That  act  also  revised  the  rev- 
enue laws  of  the  state.  Section  27  of  the  act 
of  1806  was  omitted,  and  section  35,  p.  80, 
was  enacted  In  lien  thereot  as  follows: 

"Sec.  35.  The  property  of  manufacturing 
companies  and  other  corporations  named  in 
'Chapter*  sixty-nine  of  the  General  Statutes  of 
MtBsonri,  and  at  all  other  corporations,  the 


taxation  of  which  is  not  otherwise  provided 
for  by  law,  sliall  be  asseraed  and  taxed  as 
the  property  of  individuals.  Peraons  owning 
shares  of  stock  in  banks  or  any  joint  stock 
Institution  or  assoclatiott  doing  a  banking 
business  or  any  insurance  company,  whether 
of  fire,  marine,  life,  health,  accident  or  oth- 
er insurance,  incorporated  under  or  by  any 
law  of  the  United  States  or  of  this  state, 
are  not  required  to  deliver  to  the  assessor 
a  list  thereof;  but  the  president  or  other 
chief  officer  of  such  corporation  shall,  un- 
der oath,  deliver  to  the  assessor  a  list  of 
all  shares  of  stock  held  therein,  and  the 
names  of  the  persons  who  hold  the  same, 
and  shall  also  state  the  actual  cash  value  of 
such  stock  and  all  the  property  belonging  to 
such  corporations.  In  estimating  the  value 
of  such  stock  and  property,  the  officer  mak- 
ing the  same  shall  estimate  and  include  all 
reserve  timds,  undivided  profits,  premiums 
or  earnings,  and  all  other  values  belonging 
to  such  corporations,  which  cash  value  atiall 
be  assessed  and  taxed  as  other  personal 
property.  Insurance  companies  or  any  cor- 
porations doing  business  on  the  mutual  plan 
without  capital  stock,  shall  make  like  re- 
turns of  the  net  value  of  all  assets  or  val- 
ues belonging  thereto,  which  net  value  shall 
be  assessed  and  taxed  in  like  manner.  Pri- 
vate bankers,  brokers,  money  brokers  and 
exchange  dealers  shall  in  like  manner  make 
a  return  of  all  moneys  or  values  of  any  de- 
scription invested  in  or  used  In  their  busi- 
ness, which  shall  be  taxed  as  other  personal 
property:  provided,  however,  that  the  license 
hereafter  required  to  be  paid  by  such  bank- 
ers, brokers  and  dealers,  in  addition  to  such 
taxes,  shall  not  exceed  one  hundred  dolIai« 
per  annum." 

Section  28  (tf  the  act  of  1866,  requiring  the 
corporation  to  pay  the  tax  assessed  against 
the  shareholder,  was  carried  into  the  act  of 
1872  without  change,  and  became  section  80 
(page  81)  of  that  act  The  law  as  thus  en- 
acted remained  the  same  and  passed  into  all 
the  revisions  until  and  Including  the  Bevlsed 
Statutes  of  1889,  where  section  35  appears 
in  Ipsisalmls  verbis  as  section  7538,  and  sec- 
tion 36  appears  as  section  7540,  Rev.  St. 
1SS9:  and  that  section  has  remained  the 
same  ever  since,  and  is  section  9166.  Rev. 
St.  1899.  By  the  act  of  April  1,  1891  (Laws 
1891,  p.  195),  section  7638,  Rev.  St  1889,  was 
repealed,  and  a  new  section,  with  the  same 
number,  enacted  In  lieu  thereof,  as  follows: 

"Sec.  7538.  The  property  of  manufacturing 
companies  and  other  corporations  named  In 
article  eight,  chapter  forty-two,  and  of  all 
other  corporations,  the  taxation  of  which  is 
not  otherwise  provided  for  by  law,  shall  be 
assessed  and  taxed  as  the  property  of  indi- 
viduals. Persons  owning  shares  of  stock  In 
banks,  or  any  joint  stock  Institution  or  as- 
sociation doing  a  banking  business^  or  any  In- 
surance company,  whetlier  of  fire,  marine, 
life,  health,  accident  or  other  Insurance.  In- 
corporated under  or  by  any  law  ot  the  Unlt- 
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ed  States  or  of  this  state,  shall  not  be  re- 
quired to  deliver  to  the  assessor  a  list  tlier» 
of;  but  the  president  or  other  chief  officer 
of  such  corporation,  Institution  or  assocla* 
tlon  shall,  under  oath,  dellrer  to  the  as* 
sessor  a  list  of  all  shares  of  stock  held  there- 
in and  the  names  of  the  persons  who  hold 
the  same,  with  the  face  value  thereof,  [and 
shall  also  deliver  to  the  assessor  a  complete 
statement  of  all  reserve  funds,  undivided 
profits,  premiums  or  earnings,  and  all  other 
values  belonging  to  such  corporations,  com- 
paules.  Institutions  or  associations.  And  such 
statement  of  shares  of  stock,  together  with 
the  statement  of  reserve  funds^  undivided 
profits,  premiums  or  earnings  and  other  val- 
ues BO  delivered  to  or  furnished  the  assessor, 
shall,  for  the  purposes  of  taxation,  be  treated 
as  that  amount  of  money,  less  the  taxable 
value  of  the  real  estate  and  fixtures;  subject 
to  the  right  of  the  parties  In  interest,  to  show 
the  impairment  of  such  shares  of  stock  before 
the  board  of  equalization.  Private  bankers, 
brokers,  money  brokers  and  exchange  deal- 
ers Bbal)  make  like  returns  and  be  assessed 
and  taxed  thereon  in  like  manner  as  bereln 
above  provided.]  Insurance  companies  or- 
any  corporations  or  associations  doing  busi- 
ness on  the  mutual  plan  without  capital 
stock,  shall  make  like  returns  of  the  net 
value  of  all  assets  or  values  belonging  there- 
to, which  net  value  shall  be  assessed  and 
taxed  la  the  manner  hereinbefore  provided: 
provided,  however,  that  the  license  hereafter 
required  to  be  paid  by  any  such  bankers, 
brokers  and  dealers,  in  addition  to  such  tax- 
es, shall  not  exceed  one  hundred  dollars  per 
annum." 

The  change  made  by  this  act  Is  indicated 
by  the  words  inclosed  In  the  brackets,  which 
are  here  Inserted  for  the  purpose  of  mak- 
ing them  conspicuous.  The  substantial  change 
thus  made  was  to  deduct  the  value  of  the 
real  estate  and  Qxtures  from  the  estimate  of 
value  to  be  placed  on  the  stock,  and  to  make 
the  real  estate  aud  fixtures  taxable  against 
the  corporation  direct,  aud  to  permit  the 
stockholders  to  show  any  Impairment  of  the 
value  of  the  stock. 

Under  tliese  statutory  provisions,  this 
court  uniformly  held  that  the  personal  prop- 
erty of  a  bank  or  other  corporation,  not 
otherwise  provided  for,  should  not  be  as- 
sessed against  the  bank,  but  that  the  stock 
should  be  assessed  and  taxed  against  the 
shareholders  In  their  individual  names,  but 
that  the  corporation  should  pay  the  tax,  and 
recover  it  from  the  shareholder,  and  that  on- 
ly the  real  estate  should  be  assessed  against 
the  bank.  City  of  Stanberry  t.  Jordan,  145 
Mo.  371,  46  S.  W.  1003,  and  cases  cited;  State 
ex  rel.  t.  Jefferson  aty,  leO  Mo.  640,  61  B. 
W.  676,  and  cases  cited. 

Section  7538,  Bev.  St  1889,  as  amended  by 
the  act  of  1891,  was  repealed,  and  a  new 
section,  with  the  same  number,  enacted  la 
lieu  thereof,  by  the  act  of  April  9, 1895  (Laws 
1895,  p.  242),  as  followB: 


"Sec.  7538.  The  property  of  manufacturing 
companies  and  other  corporations  muned  in 
article  8,  chapter  42,  and  ail  other  corpora- 
tions, the  taxation  of  which  Is  not  other- 
wise provided  for  by  law,  shall  be  assessed 
and  taxed  as  [such  companies  or  corporation! 
in  tbelr  corporate  names.]  Peraons  owning 
shares  of  stock  in  banlcs,  or  any  Joint  stock 
institution  or  association  doing  a  banking 
business,  or  any  Insurance  company,  wheth« 
of  flre,  marine,  life,  health,  accident  or  other 
insurance.  Incorporated  under  or  by  any  law 
of  the  United  States  or  of  tbis  state,  shaU 
not  be  required  to  deliver  to  the  assessor  a 
list  thereof,  but  the  president  or  otber  cliief 
officer  of  such  corporation,  institution  or  as- 
sociation shall,  under  oatb,  deliver  to  the 
assessor  a  list  of  all  shares  of  stof^  held 
therein,  and  the  face  value  thereof,  [the  value 
of  all  real  estate,  if  any,  represented  by  such 
shares  of  stock,  together  with  all  reserveil 
funds,  undivided  profits,  premiums  or  earn- 
ings, and  all  other  values  belonging  to  sncb 
corporations,  company,  institution  or  assoda- 
tlon;  and  such  shares,  reserved  funds,  undi- 
vided profits,  premiums  or  earnings,  and  all 
other  values  so  listed  to  the  assessor,  etaJl 
be  valued  and  assessed  as  other  property,  at 
their  true  value  in  money,  less  the  value  of 
real  estate,  If  any,  represented  by  such  shares 
of  stock.]  Private  bankers,  brokers,  money 
brokers  and  exchange  dealers  shall  make  like 
returns,  and  be  assessed  and  taxed  thereon 
in  like  manner,  as  berelnbetove  provided. 
Insurance  comjianles,  or  any  corporations  or 
associations  doing  business  on  the  mutoa! 
plan,  without  capital  stock,  shall  make  like 
returns  of  the  net  value  of  all  assets  or  value 
belonging  thereto,  which  net  value  shall  be 
assessed  and  taxed  in  the  manner  hereinbe- 
fore provided:  provided,  however,  that  the 
license  hereafter  required  to  be  iMild  by  »dj 
such  bankers,  brokers  and  dealers,  in  addi- 
tion to  such  taxes,  shall  not  exceed  one  hun- 
dred dollars  per  annum.  [It  Is  hereby  made 
the  duty  of  the  county  clerk  to  Include  In 
his  abstract  of  the  assessors*  books  required 
to  be  sent  to  the  state  auditor,  valuation  of 
all  property  assessed  under  this  section,  un- 
der the  head  of  *Corporate  Companies,*  and 
in  addition  thereto  he  shall  make  oat  from 
the  lists  delivered  to  the  assessor  as  above 
provided,  and  send  the  same  to  the  State 
Auditor  to  be  laid  before  the  State  Board  of 
Equalization,  on  or  before  the  20th  day  oi 
February  in  each  year,  an  abstract  of  the 
assessment  of  all  corporations  or  persons  do- 
ing a  banking  or  Insurance  bnsl&esa  In  hb 
coun^,  showing  the  name  of  each  bank  and 
Insurance  company,  the  number  of  shares 
stock  and  their  face  value,  amount  of  reserve 
funds,  undivided  profits,  premiums  or  earn- 
ings, and  all  other  value,  together  with  the 
assessed  value  thereof,  also  the  value  of  zeal 
estate  deducted  as  above  provided,  and  the 
assessed  value  of  such  real  estate  as  shown 
by  the  real  estate  book.]  Approved,  April 
9th.  1895."  Laws  1895,  p.  242. 
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The  worAs  in  brackets  show  the  changes 
thus  made  In  the  act  of  1891,  which  are  as 
follows:  First,  the  act  of  1891  required  that 
the  property  of  corporations  "shall  be  as- 
sessed and  taxed  as  the  property  of  Individ- 
uals." whereas  the  act  of  1805  required  that 
the  property  of  corporations  "shall  be  as- 
sessed and  taxed  as  such  companies  or  cor- 
porations In  their  corporate  name";  second, 
the  act  of  1891  required  the  president  or  oth- 
er chief  officer  to  deliver  to  the  assessor  "a 
list  of  all  shares  of  Stock  held  therein  and 
the  names  of  the  persons  who  hold  the  same." 
whereas  the  act  of  1896  omitted  the  words 
"and  the  names  of  the  persons  who  hold  the 
same";  third,  the  act  of  1891  provided  that 
the  taxable  value  of  the  real  estate  and  flx- 
tures  should  be  deducted  from  the  value  of 
the  property  to  be  taxed  against  the  share- 
holders, and  should  be  taxed  against  the  cor- 
poration direct,  thus  making  a  part  of  the 
personal  property  taxable  against  the  cor- 
poration, whereas  the  act  of  1896  omitted 
the  words  "and  fixtures,"  and  thus  provided 
that  only  the  value  of  the  real  estate  should 
be  taxed  against  the  corporation,  leaving  the 
value  of  the  fixtures,  like  all  the  other  per^ 
sonal  property,  to  be  taxed  against  the  share- 
taolders.  This  Is  farther  emphasized  by  the 
additional  provision,  inclosed  In  brackets, 
which  was  added  to  the  law  by  the  act  of 
1896  at  the  end  of  the  section.  The  act  of 
1895  was  carried  Into  the  revision  of  1899, 
and  la  section  9153  thereof. 

The  question,  therefore,  is  whether  •the 
act  of  1895  has  so  changed  the  law  as  to 
require  all  the  property  of  a  corporation  to 
be  assessed  dSxeet  to  the  corporation,  in  the 
corporate  name,  Instead  of  having  the  shares 
assessed  to  the  shareholders  personally,  and 
only  the  real  estate  assessed  to  the  corpora- 
tion. At,  first  blush,  It  might  seem  tiiat  the 
act  of  1895  Intended  to  make  micli  a  change. 
The  fact  that  the  first  sentence  of  the  act 
of  1891,  and  of  all  prior  laws,  required  the 
pT0pert7  of  corporations  to  be  assessed  and 
taxed  as  fbe  property  of  individuals,  and  that 
the  act  of  1895  struck  out  the  words  "am 
the  property  of  indlvlduala,"  and  substituted 
therefor  the  words  "as  such  companies  or 
corporations  In  their  corporate  nabie,"  and 
that  the  act  of  1895  struck  out  the  provision 
of  the  act  of  1881  which  required  the  pres- 
ident of  the  corporation  to  furnish  "the 
names  of  all  persons  who  hold"  stock  ther^n, 
might,  without  further  analysis  <rf  the  ad; 
famish  some  foundation  for  the  contention 
that  such  was  the  Intention  of  the  act  of 
1895.  '  But  in  spite  of  those  changes  in  the 
phraseology  of  the  law,  a  closer  scrutiny  of 
the  act  of  1895  will  clearly  demonstrate  that 
such  was  not  the  intention  of  the  lawmakers, 
or  that;  If  it  was,  they  wholly  failed  to  carry 
that  intention  into  effect,  or  to  so  provide. 
Several  ctmclnslTe  reasons  prove  that  this 
is  In  the  first  place.  If  the  act  of  1895 
intended  to  have  all  corporate  property  as- 
sessed direct  to  the  corporation,  the  law- 


makers would  have  said  so  In  so  many  words, 
and  would  have  stopped  with  the  flrat  sen- 
tence of  that  act  If  such  had  been  their 
intention,  no  possible  reason  or  sense  can  be 
discerned  for  enacting  the  balance  of  tiie 
act  If  the  property  was  meant  to  be  assess- 
ed against  the  corporation,  the  provision  re- 
quiring the  president  to  furnish  a  list  of 
the  shares  of  stock,  and  their  face  value, 
would  be  perfectly  useless.  So,  likewise, 
would  be  the  provision  requiring  the  value 
of  the  real  estate  to  be  deducted.  For  In 
such  event  the  real  estate,  as  well  as  the 
personal  property,  would  be  assessed  against 
the  corporation  direct;  and  who  wae  the 
stockholders,  or  what  was  the  value  of  their 
shares,  would  be  of  no  moment  The  fact, 
therefore,  that  these  provisions  were  left  in 
the  act  of  1895,  clearly  shovs  that  Jlie  L^s- 
iature  did  not  intend  to  make  the  change 
suggested.  But  there  are  other  cogent  rea- 
sons for  believing  that  the  Legislature  did 
not  so  intend.  It  will  be  obsuved  that  prior 
to  the  act  of  1891  nothing  was  said  in  the 
law  about  deducting  the  value  of  the  real  es- 
tote,  and  asses^ng  the  value  thereof  against 
the  corporation  direct  and  that  the  act  of 
1891  provided  tor  the  first  time  that  the 
value  of  the  real  estate  and  fixtures  should 
be  so  deducted,  and  that  the  act  of  1895  omit- 
ted the  provision  as  to  the  fixtures,  and  left 
it  so  that  only  the  value  of  the  real  estate 
should  be  deducted.  There  was  a  reason  for 
such  changes,  and  It  was  this:  Section  t^l9, 
Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  3502], 
under  which  alone  a  state  has  any  power  to 
tax  national  banks,  provides  as  follows: 
"Nothing  herein  shall  prevent  all  the  shares 
in  any 'association  from  being  included  in 
the  valuation  of  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing 
taxes  Imposed  by  authority  of  the  state  with- 
in which  the  association  is  located;  but 
the  Legislature  of  each  state  may  detenuine 
and  direct  the  manner  and  place  of  taxing 
all  the  shares  of  national  banking'  associa- 
tions located  within  the  state,  subject  only 
to  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  Is  assessed  upon 
other  monled  capital  In  the  banks  of  in- 
dividual citizens  of  such  stat^  and  that  the 
shares  of  any  national  banking  association 
owned  by  non-residents  of  any  state  shall  be 
taxed  in  the  city  or  town  where  the  bank  Is 
l(K»ted,  and  not  elsewhere.  Nothing  herein 
shall  be  construed  to  exempt  the  real  propei-ty 
of  the  associations  from  either  state,  county 
or  municipal  taxes,  to  the  same  extent  ac- 
cording to  ita  value,  as  other  real  property 
Is  taxed."  Prior  to  the  pass^  of  this  act 
the  federal  Supreme  Court  had  uniformly 
held  that  no  state  could  tax  any  property 
or  share  of  a  national  bank,  because  sucb 
banks  were  tnstrumenta  of  the  national  gov- 
ernment The  Supreme  Court  of  the  I7nlted 
States  holds  that  there  is  property  in  shares 
of  stock  which  is  distinct  from  the  property 
of  the  corporation.   People  r.  Tax  Com'rs,  4 
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Wall.  244, 18  L.  Ed.  344;  Bank  t.  Tennessee. 
161  D.  S.  184,  16  Sup.  Ct.  450,  40  U  Ed.  645. 
Tbe  Kctlon  of  the  federal  laws  quoted  has 
unde^ne  adjudication  by  the  Supreme 
Court  of  the  United  States  la  many  cases, 
but  for  tike  purposes  of  this  case  U  Is  only 
necessaiy  to  refer  to  Aberdeen  Bank  t.  Che* 
halls  Oo^  166  U.  &  440,  17  Sup.  Ot  629,  a 
U  Ed.  1068;  Owensboro  National  Bank  v. 
Owensboro,  ITS  U.  S.  664,  19  Sup.  Ct  637, 
:13  L.  Ed.  850;  and  Tblid  National  Bank  ot 
Louisville  T.  Stone,  174  U.  S.  43%  19  Sup.  Ct. 
750,  48  L.  Bd.  1085.  It  Is  sometimes  said 
tbat  there  Is  a  conflict  between  the  first  and 
the  two  last  cases  cited,  but  a  critical  ex- 
amination of  those  cases  shows  that  it  Is 
not  only  a  mistake  to  so  construe  them,  but 
that  the  Supreme  Court  of  the  United  States 
did  not  so,regard»them>  for  it  was  not  even 
ctmsldered  necessary  In  deciding  the  second 
case  to  refer  to  or  discuss  tbe  first  cas^  and 
tbe  ttdrd  case  is  based  solely  aa  the  second. 
The  rule  announced  In  those  cases  la  that 
"this  section,  then,  of  the  Revised  Statutes* 
is  tbe  measure  of  the  power  of  a  state  to 
tax  national  banki^  their  property  and  fran- 
chises. By  its  unambiguous  proTlsIooB,  the 
power  Is  confined  to  a  taxation  of  the  shares 
of  stock  in  the  names  of  the  shareholders, 
and  to  an  assessment  of  the  real  estate  of 
the  bank.  Any  state  tax.  therefore,  which  IS 
in  excess  of,  and  not  In  conformity  to,  these 
requirements,  is  void."  Accordingly  a  tax 
upon  the  personal  property  of  a  national  bank 
to  the  bank,  and  not  upon  the  shares  of 
stock  in  the  names  of  the  shareholdera,  was 
held  to  be  void.  That  court  further  holds 
tbat  tbe  form,  as  well  as  the  substance,  of 
the  statute,  must  be  followed,  and  that  no 
equlTalents  are  permissible.  Tbe  underly- 
ing reason  of  tbe  rule  is  that  the  capital  and 
much  of  the  property  ot  a  national  bank  are 
exempt  from  taxation  by  the  federal  laws, 
and  the  shares  of  stock  and  the  real  estate 
are  not  exempt,  but  may  be  taxed  by  the  ex- 
press permlBsion  of  Congress.  This  clearly 
shows  why  the  lawmakers  la  Missouri  have 
always  provided  for  tsxlng  the  shares  of 
stock  in  a  corporation  in  the  names  of  the 
sbar^olders,  Instead  of  laying  the  tax  di- 
rect Jijfon  the  property  of  the  corporation. 
Tills  also  explains  why  the  act  of  1891  pro- 
vided for  deducting  the  value  of  the  real 
estate  and  fixtures,  and  aasesslng  tfaem 
against  tbe  bank.  The  lawmakers  were  try- 
ing to  arrange  It  so  as  to  conform  to  tbe 
national  banking  act.  They  made  a  mistake 
in  assessing  fixtures  as  well  as  real  estate 
against  the  bank,  and  one  of  tbe  manifest 
purposes  of  the  act  of  1895  was  to  correct  the 
mistake,  and  make  the  state  statute  conform 
to  the  federal  statute,  so  as  to  tax  the  real 
estate  alone  to  tbe  corporation,  and  to  lay 
a  tax  on  the  shares  of  the  steckbolders  in 
the  names  of  tbe  stockholders,  and  not  to 
tax  the  personal  |»operty  of  the  bank  at  all. 
It  is  too  clear  to  admit  of  doubt  that  this 
was  tbe  Durpose  and  intention  of  the  act  of 


1891.  as  well  as  of  the  act  <tf  ISDOw  The 
lawmakers  were  trying  to  arrange  it  ao  as 
to  reach  the  taxes  on  national  banks  andior^ 
Ized  by  the  federal  stetuts  quoted.  Any 
other  omstructlon  placed  np(m  tbia  act  would 
have  the  effect  to  exempt  all  real  estate  and 
aduuWB  Of  stock  in  a  national  bank  from  tax- 
ation, and  dearly  the  L^slatore  Iwd  no 
sudi  intention.  In  spite,  therefore,  of  tiie 
change  of  Uie  language  employed  in  tbe  first 
sentence  ot  the  law,  the  conclusion  la  In- 
eviteble  that  the  true  meaning  of  the  act  of 
1896  Is  that  the  real  estate  shall  be  aasessed 
against  the  corporation,  the  personal  pn^ 
erty  of  the  corporation  shall  not  be  assessed 
at  all,  and  the  shares  of  stock  «hall  be  assess- 
ed in  the  names  of  the  ahareholdem  Thus 
tbe  domestic  corporations  and  the  natlonsl 
banks  are  put  on  the  same  basis,  there  is  no 
discrimination,  and  the  lettex  and  form  and 
substance  of  the  power  conferred  by  the 
federal  statute  are  obeyed.  The  bank  in 
question  la  a  domestic  bank,  but  the  law  Is 
tbe  same  as  to  it  tbat  it  is  as  to  national 
banks.  After  the  assessment  Is  thin  made 
against  the  shares  of  stock  In  tbe  names  of 
the  shareholders,  it  is  legal  to  make  the 
bank  pay  the  tax,  and  recover  It  from  the 
atockboJders.  Section  9155,  Rev.  St.  1S99: 
National  Bank  v.  Commonwealth.  9  Wall. 
353,  19  L.  Bd.  701;  Aberdeen  Bank  T.  Gbe- 
halls  Co.,  166  U.  S.  440.  17  Sup,  Ct  629,  41 
L.  Ed.  1069.  The  tax  in  thla  case  was 
against  the  property  of  the  bank,  of  every 
kind,  direct,  and  not  as  the  statute  requires. 
Tbe  assessment,  therefore,  was  void. 

The  Judgment  of  the  drcnlt  court  is  right, 
and  Is  affirmed.  All  concur;  BBAGB.  P.  J, 
In  the  result. 


JAMISON  T.  CONTINENTAL  CASUALTY 

CO. 

(Court  of  AK>eal8  at  St.  Lonia,  Mo.   Feb.  2, 
1004.) 

ACCIDBNT  INSDRANCB  —  P0IJC7  —  CONSTRUC- 
TION—LIMITED UABIUTY  CLAUSE—OBVIOCS 
DANQBRS— UNNBCE8SART  BXPOSURB  —  BUR- 
SEN  or  PROOF— XVIDBNCB-DECIL.aRATZONS 
OP  INSURED— WKIQHT. 

1.  Where,  In  an  actloD  on  an  accident  policy, 
the  petition  alleged  th&t,  on  the  day  mentioDed. 
insured  sustained  personal  bodily  injories 
through  external,  violent,  and  purely  mcciooital 
causes  within  the  policy,  which  injuries  solely 
caused  hia  death  within  two  days  after  the 
accident.  In  that,  while  he  was  employed  as  a 
railroad  bridgeman.  be  was  struck  on  the  head 
with  some  hard  sabatance,  infiicthig  a  morul 
wound,  from  which  he  died,  but  that  plaintiff 
could  not  ^ve  a  more  particular  description  of 
Uie  circumstances  of  the  accident,  because  they 
were  to  him  anknown,  the  petition  was  not  ob- 
jectionable for  failure  to  allege  that  the  mortal 
wound  was  received  by  accident,  in  that  plain- 
tiff disclaimed  knowledge  of  how  it  was  caosed. 

2.  Where  an  accident  policy  insured  deceased 
in  the  maximnm  indemnity  If  death  resulted 
from  a  hasard  inddent  to  nis  duties  as  a  rail- 
road bridgeman,  a  snlMeqnent  clause  provldinf 
that  the  company  should  not  he  liable  for  more 
than  $100  in  case  insured  lost  his  life  from  nn- 
necessary  exposure  to  danger  or  to  obvions 
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risks  did  not  apply  to  a  death  from  a  "casualty 

to  which  insured  was  expoaed"  in  the  perform- 
•Dce  at  his  duties  as  a  bridgemao. 

3.  In  an  action  on  an  accident  policy  pro- 
ridlns  for  a  limited  indemnity  in  case  Insured 
lost  us  life  from  annecessary  ezposnre  to  dan- 
gUT  or  to  obvioos  risk  of  injury,  the  burden 
of  proof  that  Insured  met  death  in  such  a  man- 
ner as  to  hring  such  clause  into  operation  was 
on  the  defendant. 

4.  Deceased  was  stationed  at  a  particular 
bridge  to  flag  trains  approaching  the  same.  He 
went  there  with  his  lantern  on  a  particular 
night,  and  the  next  morning  his  body  was  found 
«  shMt  distance  from  the  railroad  track.  Blood 
Rtains  could  be  traced  from  there  to  the  track, 
and  deceased's  bat  was  found  ou  the  track  cut 
In  two.  When  found,  and  just  before  his  death, 
while  in  a  semiconscious  condition,  deceened 
stated,  in  answer  to  soggestiTe  questions,  after 
they  were  repeated  to  him,  that  he  had  been 
struck  by  a  train  while  asleep.  Held,  that  such 
facts  did  not  establish,  as  a  matter  law,  that 
deceased  met  Us  death  by  nnnecesaary  expo- 
sure to  danger,  withto  the  terms  of  an  accident 
policy  limiting  the  indemot^  under  snch  cir- 
cumstances to  $100. 

n.  Where,  after  deceased  had  been  fonnd  ly- 
ing near  a  railroad  track  in  a  semiconsclons  con- 
dition, he  stated,  in  answer  to  suggestive  ques- 
tioDS,  which  had  to  be  repeated  to  him  before 
he  answered,  merely  by  saying,  "Yes,"  that  he 
had  been  hit  by  a  train,  and  had  been  asleep^ 
and  that  he  did  not  know  how  be  happened  to 
go  to  sleep,  and  shortly  thereafter  bp  diod  from 
wounds  received  from  a  Rupposed  collision  with 
a  train,  deceased's  statements  under  such  cir- 
cumstances were  not  entitled  to  weight  in  de- 
termining whether  he'  unnecessarily  exposed 
binoself  to  danger,  within  the  terms  of  an  ac- 
cident policy. 

Appeal  from*Clrcnlt  Coart.  Toas  aounty; 
L.  B.  Woodside,  Jodge. 

Action  by  George  H.  Jamlstm  agaiiist  the 
Continental  Casualty  Company.  From  a 
judgment  In  favor  of  plaintiff  defendant  ap- 
peals. Afllrmed. 

L.  D.  GroTer,  for  appellant  Lamar,  Bar- 
ton ft  lamar,  for  respondent 


COODR.  .T.  The  plaintiff  sued  an  accident 
insurance  company,  on  a  policy  of  Insurance, 
to  recover  $1,000.  The  policy  was  taken  by 
Oscnr  Jamison  In  favor  of  his  father,  the 
pinlntlff.  The  contract  contained,  among 
other  things,  a  stipulation  that  the  company 
would  pay  to  the  plaintiff  $1,000  If  the  insur- 
ed, daring  the  life  of  the  policy,  should  meet 
death  by  external,  violent  and  purely  acci- 
dental means.  The  deceased  was  employed 
by  the  Gulf,  Colorado  &  Santa  F6  Railroad 
Company,  and  wns  killed,  presumably,  by  be- 
ing struck  by  a  train.  He  was  a  bridge  car- 
penter, but  had  been  detailed  to  flag  trains 
and  see  that  their  speed  was  reduced  to  four 
miles  an  hour  before  they  passed  over  the 
company's  bridge  No.  266.  At  6  o'clock  in 
the  evening  of  April  15, 1902,  he  left  Sanger, 
a  station  on  the  railroad  In  the  state  of  Tex- 
as, with  orders  to  go  to  tbe  bridge  and  flag 
all  trains  that  came  along.  He  was  not  seen 
again  until  the  next  morning,  and  was  then 
found  lying  abont  50  feet  from  the  west  side 
of  the  bridge,  and  20  fcpt  south  of  It  He 
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had  a  large  wound  In  Ihe  back  of  his  head, 
and  bruises  on  the  left  side  it,  and  on  his 
right  leg  between  the  hip  and  the  knee. 
There  was  evidence  to  show  he  bad  tottered 
to  that  q>ot  after  beliig  strock  by  the  train. 
Blood  was  detected  on  ttie  ties  near  the 
bridge,  and  footprints  and  blood  stains  were 
traced  from  the  track  to  where  be  lay.  His 
lantwn  was  near  tbe  ties,  and  bto  bat  on  the 
track,  cut  in  two.  The  answer,  besides  a  gen- 
eral denial,  pleaded  that  tbe  deceased  was 
sent  to  the  bridge  to  flag  trains,  which  duty 
required  him  to  ke^  awake,  and  to  stand  on 
the  east  Bide  of  the  bridge,  but  that  he  un- 
necessailly  exposed  himself  to  danger,  and 
to  obvious  risk  of  injury,  by  going  to  sleep 
on  the  track,  or  so  near  tbe  track  as  to  be 
struck  by  a  passing  train. 

1.  Tbe  point  Is  made  against  the  petition 
that  it  does  not  state  that  thp  mortal  wound 
was  received  by  accident  bat  on  the  con- 
tiary,  disclaims  any  knowledge  6t  how  it 
was  caused.  The  petition  states  that  on  the 
day  mentioned  tbe  "Insured  sustained  per- 
sonal, bodily  injuries,  through  external,  vio- 
lent and  purely  accldentel  causes,  within  the 
terms  of  said  policy,  which  injuries,  solely 
and  Independently  of  all  othor  causes,  result- 
ed In  the  death  of  said  Oscar  Jamlaon  with- 
in ninety  days  of  the  accident,  to  wit,  with- 
in two  days  tiieieof.  in  that,  whfle  he  was 
employed  as  a  bridgman,  as  aforesaid,  he 
ms  struck  upon  the  bead  with  some  hard 
aubstence,  inflicting  a  mortal  wound,  from 

which  he.  Oscar  Jamison,  died  on  the  

day  of  April,  1902."  That  language  Is  pre- 
cise and  fall  enough  to  constitute  a  good 
averment  that  tbe  insured  met  death  by  an 
"external,  violent  and  purely  accidental 
cause."  The  only  basis  for  tbe  attack  on  the 
petition  la  tbla  sentoice  following  the  above 
allegation;  "A  more  particular  description 
of  the  drcnmstances  ot  said  aceldoit  cannot 
here  be  glvoi,  because  they  are  to  the  plaln- 
tlfl  unknown."  The  petition  avers  a  mortal 
wound  in  the  head,  accidentally  received, 
caused  the  death  of  the  Insured,  and  ought 
not  to  be  held  InsuflOcient  because  It  goes  fur- 
ther, and  states  that  the  pleader  was  ignorant 
of  tbe  circumstances  of  -tbe  tragedy.  The 
pleading  was  proof  against  an  attack  before 
verdict  But  n<me  was  made  until  after  ver- 
dict, when  tbe  petition  Is  to  be  more  generous- 
ly regarded,  and  no  requirement  Imposed,  ex- 
cept that  it  must  be  inferable  from  its  exprera 
averments  that  the  deceased  was  killed  by 
accidental  violence.  Munchow  v.  Muncbow. 
96  Mo.  App.  553,  70  S.  W.  386.  Unquestion- 
ably, enough  la  stated  to  Justify  that  infer- 
ence. If,  indeed,  the  fact  is  not^sitlvely  al- 
leged, and  we  think  it  Is  alleged. 

2.  The  principal  defense  rests  on  a  tenn  of 
the  policy  which  stipulated  that  the  amount 
to  be  paid  If  the  insured  lost  his  life,  or  re- 
ceived any  of  certain  designated  Injuries, 
"ftom  unnecessary  exposure  to  danger  or  to 
obvious  risk  of  injury,"  should  be  $100.  The 
casualty  company  tendered  that  sum,  and 


Digitized  by 


Google 


814 


78  80UTHWBBTBKN  RBIP0BTS3L 


contrads  ttiat  therein  it  fnlly  dlecharged  Its 
liability,  as  the  evidence  condUBiTely  estab- 
lished that  the  deceased  was  killed  from  ex- 
posing himself  to  oimecessary  danger,  and  to 
a  risk  which  was  obvious.  This  contention 
ralBes  these  questions:  Wliat  is  the'  meaning 
of  the  term  of  the  policy  InTtdced  as  a  de- 
fense? Is  the  infermce  inevitable  from  the 
evidence  ttiat  the  deceased  came  to  Us  death 
under  drcumstances  that  make  said  term 
control  tlie  company's  liability?  It  was  not 
the  intention  of  the  parties  to  the  contnct  of 
Insurance  to  exempt  the  company  from  pay- 
ment of  the  maximum  Indemnity— f 1,000-  If 
death  resulted  from  a  hesard  incident  to  the 
duties  of  the  Insured  ss  a  bridgeman.  Tlds 
appears  from  the  flrst  clause  of  the  policy, 
which  says  the  insured  'is  entitled  to  Indem- 
nity on  the  basis  of  his  liability  to  acddsnt  in 
the  occupation  of  bridgeman,  in  the  event  of 
personal,  bodily  injuries."  By  virtue  of  that 
provision,  all  casualties  to  which  the  insured 
was  exposed  in  the  performance  of  Ota  duties 
of  a  perilous  avocation  plainly  came  within 
the  scope  of  the  agreement  to  pay  the  fuU 
indemnity  in  ease  of  acddoital  death. 

The  first  point  of  doubt  is  as  to  what  sort 
of  n^Ugence  on  the  part  ot  the  Insured, 
contributing  to  his  death,  would  entitle  the 
company  to  pay  the  minimum  liability,  and 
wbeth«  merely  inadvertent  conduct  would 
be  sufficient  to  do  so,  or  only  a  conscious 
Incurring  of  needless  risk.  Apart  from  the 
adjudications  on  the  question,  I  should  be 
Inclined  to  the  <^iniott  that,  as  a  main  pur- 
pose in  taking  a  policy  of  accident  insur- 
ance la  to  procure  indemnity  sgalnst  the 
consequences  of  the  insured  party's  careless- 
ness and  ovn-sights,  a  stlpnlatlon  against 
"exposure  to  unnecessary  danger  or  to  obvi- 
ous risk  of  injury,"  excludes  from  tlw  force 
of  the  policy  accld^ts  occasioned  by  tbat 
positive  sort  of  negligence  which  In  person- 
al injury  lltigstlon  fSlls  within  Uie  doctrine 
of  assumed  risk,  and  consists  of  knowledge 
of  a  danger,  and  willingness  to  encounter 
It,  but  does  not  exclude  such  as  happen  from 
the  mere  failure  of  the  Insured  to  shun  a 
danger  unknown  to  him,  which  might  have 
been  known  by  due  care,  or  wliat  is  dc- 
nominated  "contributory  negligence."  This 
view  would  require,  to  bring  into  operation 
the  minimum  indemnity  clause  of  the  pol- 
icy, volition  on  the  part  of  the  insured  in 
needlessly  exposing  himself  to  danger  as  In 
cases  where  the  word  "voluntary"  is  used. 
It  seems  to  me,  the  intention  of  the  contract 
implies  liability  for  an  accident  unless  there 
was  a  voluntary  assumpticm  of  unnecessary 
risk— an  assumption  of  the  risk  not,  of 
course,  In  tne  expectation  ot  being  hurt, 
which  would  amount  to  self-inflicted  Injury, 
but  In  the  expectation  of  encountering  the 
danger,  and  avoiding  injury  from  it  This 
view  is  countenonced  to  some  extent  by  the 
adjudications,  but  the  decisions  turn  so  large- 
ly on  the  particular  language  of  the  policy 
construed  that  exactly  apposite  precedents 


are  scarce.  The  cases  dealing  with  the  sub- 
ject which  I  have  examined  may  toe  daai- 
tied,  accwdlng  to  the  language  of  tiie  poli- 
cies, as  follows:  First  Gases  like  the  pres- 
ent on^  In  which  the  qualifying  word  **vol- 
untsry"  is  not  found,  but  tbe  »anptlon  U 
for  "exposure  to  unnecessary  danger  or  <At1- 
ous  risk  of  injury."  Cornish  v.  Ins.  Cku  L. 
B.  28  Q.  B.  Div.  463;  TuttiO  v.  Ins.  Co..  13t 
Mass.  175,  45  Am.  Rep.  816;  Sawtelle^  Adffl'x, 
v.  Assurance  Co^.  15  Blatchf.  (U.  S.)  Zl'X 
Fed.  Gas.  Xa  12,802.  Second.  Tbose  where 
in  the  clause  of  the  pt^cy  construed  was  Oat 
tiie  insured  should  exodse  "Ane  dU^eace 
for  his  safety."  or  words  of  similar  import. 
Stone's  Adm'rs  v.  Casualty  Co..  84  N.  J.  Law, 
371;  Duncan  v.  Mut  Acc  ASi^n  (Super.  N. 
T.)  13  N.  Y.  Sqk>.  tt20;  Tooley  r.  AssnraoM 
Co^  8  Biss.  (0-  S.)  899,  Fed.  Css.  No.  lim. 
Bsdenfeld  v.  Ins.  Ca,  154  Mass.  77.  27  N.  £. 
768,  13  U  B.  A.  263.  Third.  Those  whereli 
tbe  exemption  was  tax  vrlUful  or  wsnun 
exposure  to  unnecessary  danger.  Sdinefder 
V.  Ins.  Co.,  24  Wis.  28,  1  Am.  Bep  IS?: 
Providence,  etc.,  Oo.  v.  Martin,  S2  Md.  3Ik 
EViurth.  Those  In  which  the  clau9e  InvtAed 
as  exempting  the  company  from  UablUty  pro- 
vided an  exemption  If  the  Insnted  vi^ud- 
tarily  exposed  himself  to  unnecessary  dsn- 
ger.  Bean  v.  Employers',  etc.,  Corp..  Stf 
Mo.  App^  468;  Schelderer  ▼.  Ins.  Co..  ss 
Wis.  18, 16  K.  W.  47,  46  Am.  Bep«.  618;  Mfg. 
Indemnity  Go.  v.  Dorgan,  68.  Fed.  94Sh  7  C. 
a  A.  681,  22  L.  B.  A.  620;  Burkhard  t.  Ins. 
Co.,  103  Pa.  262,  48  Am.  Rep.  206;  Siem  v. 
Acc.  Ass'n  (Mass.)  86  N.  EL  881;  Marx  t. 
Ins.  Ca  (a  G.)  89  Fed.  321;  Duncan  r.  Mnt 
Acc.  Ass'n  <8uper.  N.  T.)  18  N.  Y.  Sopp.  tBfi: 
Travelers*  Ins.  Co.  v.  Jones,  80  Oa.  541,  T 
S.  E.  83,  12  Am.  St  Rep  270;  Equitable  IiK. 
Ca  V.  Osbom,  90  Ala.  201,  9  Sooth.  8G8,  13 
L.  R.  A.  267:  Shaffer  v.  Ins.  Co.  (111.)  22  N. 
B.  689.  It  hi  apparent  that  in  the  third 
and  fourth  classes  of  cases  merely  inad- 
vertent negl^ence  is  excluded  from  the 
force  (tf  the  exemption  clause;  tliat  in  tLe 
second  class,  where  the  proviso  is  for  tbe 
exercise  of  diligence  by  the  insured  to  se- 
cure his  safety,  the  intentiou  Is  to  Indwe 
circumspection  and  caution,  and  exempt  tl» 
company  from  responsibility  for  accidents 
due  to  the  insured's  negUgwce.  Optntoui 
In  cases  of  the  first  class  are  In  point  in  tbe 
consideration  of  tbis  one,  for  the  ressoa 
that  the  language  c<mstrued  was  slmllsr  io 
what  we  have  here.  An  examination  of 
those  opinions  shows  that,  while  the  courts 
Lave  been  careful  in  most  Instances  to  guard 
themselves  against  saying  that  any  nesti- 
gence  of  the  Insured  which  would  defeat 
an  action  against  tbe  party  that  caoe«Nl 
bis  Injury,  on  the  score  of  contrlbntocy  neg- 
ligence, would  likewise  defeat  an  action  on 
tbe  policy,  they  hold  that  a  provision  against 
exposure  to  unnecessary  danger  may  be  vio- 
lated by  his  negligence  ot  a  certain  degree 
If,  tben,  negligence  constitutes  a  defense  to 
this  action,  as  those  anthoritlea  declare^  it 
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follows  that  dedstons  on  clauses  proTldlng 
that  the  Insured  must  exercise  dae  diligence 
for  his  personal  safety  are  somewhat  in 
point,  for  negligence  Is,  of  course,  a  defense 
under  that  kind  of  a  stipulation. 

Some  of  the  precedents  will  be  analyzed,  to 
deduce  the  rule  they  prescribe.  In  Cwnlsh 
Ins.  Co.,  SQ^,  a  faring,  while  driving  a 
wagon  across  a  railway  track,  was  killed  by  a 
train  which  he  could  hare  seen  If  he  had  been 
paying  attratlon  to  what  b*  was  doing.  The 
words  relied  on  to  exonerate  the  company  were 
"the  exposure  of  the  Insured  to  obvious  risk 
of  injury,"  and  the  Court  of  Queen's  Bench 
held  that  the  clause  excluded  from  the  force 
of  the  policy  two  classes  of  accidents:  First, 
those  arising  from  the  exposure  of  the  In- 
sured to  a  risk  obvious  to  him  at  Hie  time; 
second,  those  arising  from  a  risk  that  would 
have  been  obvious  to  him  If  he  had  attended 
with  reasonable  care  to  his  sorroundingB. 
The  court  declared  it  was  not  prepared  to 
say  that  Injuries  caused  by  the  negligence 
of  the  insured  were  In  all  cases  exempt,  but 
only  that  the  policy  did  not  protect  him 
against  the  consequences  of  a  risk  which 
would  have  been  obvious  enough  if  he  had 
been  paying  the  slightest  attention  to  his 
acts.  The  effect  of  that  dedslon  is  that,  al- 
though the  danger  was  not  In  fact  known  to 
the  insured,  yet,  If  he  was  grossly  negligent  la 
not  knowing  It,  be  was  so  far  at  fault  as  to 
come  within  the  exemption.  In  Tuttle  v.  Ins. 
Co.,  supra,  the  company  was  exonerated  if  the 
Insured  party  exposed  himself  "to  obvious  or 
unnecessary  danger,"  and  he  was  required  to 
"use  all  due  diligence  for  his  safety."  He  was 
killed  while'  running  along  a  railway  track 
at  night,  in  front  of  a  moving  train,  for  the 
purpose  of  getting  on  another  train  trareling 
on  a  parallel  track.  Under  these  drcumstan- 
ces,  the  bisured  was  held  to  have  been  guilty 
of  exposing  himself  to  obvious  danger.  The 
<K)urt  said:  "The  conduct  of  the  deceased 
was  such  as,  in  the  words  of  Mr.  Justice 
Colt,  Is  condemned  by  the  general  knowl- 
edge and' experience  of  all  prudent  men,  and 
is  conclusive  on  the  question  of  due  care.' 
The  danger  was  obvious;  the  exposure,  too, 
was  unnecessary;  the  want  of  due  diligence 
clear."  Again:  "If  a  person  voluntarily 
places  himself  In  a  position  where  he  is  ex- 
posed to  an  obvious  danger,  and  the  precise 
injury  happens  to  him  whlcb  there  is  reason 
to  fear,  it  cannot  fairly  be  held  that  the 
language  of  this  policy  was  not  intended  and 
understood  to  be  applicable  to  such  a  case." 
Although  in  that  instance  the  policy  did  not 
require  a  "roluntary^*  exposure  to  unnecessary 
dangw,  it  is  plain  that  the  insured  both  unnec- 
essarily and  voluntarily  exposed  himself.  In 
Sawtelle's  Adm'x  t.  Asspr.  Co.,  supra,  the 
decedent  was  killed  by  falling  from  a  platfoi-m 
.  of  a  car  at  night  while  the  train  was  in  full 
motion;  his  fall  being  caused  either  by  his 
riding  on  the  platform,  or  passing  from  one 
ear  to  another.  The  language  of  the  exempt- 


ing clause  was  that  no  claim  should  Ue  affaiast 
the  company  for  death  or  injury  "in  conse- 
quence of  exposure  to  unnecessary  danger, 
hazard,  or  unnecessary  venture."  The  dece- 
dent was  held  to  fiave  been  guilty  of  negli- 
gence, within  the  meaning  of  the  exemption, 
and  that  th^  was  no  question  for  the  jury. 
This  case  decides  that  "negligence"  and  "ex- 
posure to  unnecessary  danger"  are  equivalent 
terms,  and,  apparently,  that  any  negligence 
on  the  part  of  the  Insured  which  would  have 
been  a  defense  to  an  action  against  the  rail- 
road company  would  be  a  defense  to  an  ac- 
tion on  the  policy.  In  Tooley  v.  Assur.  Co., 
8  BlBB.  399,  Fed.  Cas.  No.  14,098.  the  poUcy 
provided  that  the  Insured  should  not'  neglect 
"to  use  due  diligence  for  self-protection," 
and  it  was  held  that  "It  was  his  duty  to  use 
that  degree  of  caution  and  diligence  which 
a  prudent  man  would  use  under  the  dr- 
cumatances  In  which  he  was  placed."  la 
Keene  v.  Accident  Ass'n,  36  N.  B.  881,  the 
Supreme  Court  of  Massachusetts  had  to  deal 
with  a  policy  providing  against  voluntary 
exposure  to  unnecessary  danger,  and  also 
that  the  oertlflcate  holder  must  use  "all 
due  diligence  for  his  personal  safety  and  pro- 
tection." The  former  proviso  was  held  to 
Include  a  voluntary,  but  not  an  involuntary, 
exposure  to  unnecessary  danger;  that  Is,  a 
couBClouB  and  intentional  exposure— some- 
thing the  Insured  was  conscious  of,  and  will- 
ing to  take  the  risk  of.  Due  diligence  to  be 
exercised  by  the  insured  was  said  to  mean, 
not  that  he  must  guaranty  himself  against 
accidents,  or  that  he  could  not  recover  for 
an  accident  to  which  some  want  of  care  on 
his  part  might  contribute.  He  was  not  re- 
quired to  use  all  possible  diligence,  but  all 
due  diligence.  The  opinion  further  said  that 
due  diligence  is  not  Inctteslstent  with  inad- 
vertence, nor  running  such  risks  as  prudent 
or  cautious  pereons  would  run.  In  that  case 
the  deceased  had  been  killed  by  getting  otT  a 
car  at  a  station,  and  passing  across  some 
tracks  with  an  umbrella  hoisted  so  as  to  ol>- 
struct  his  view,  with  the  result  that  he  was 
struck  by  some  freight  cars  which  had  been 
shunted  along  one  of  the  tracks.  It  was 
held  to  be  a  question  for  the  jury  whether 
he  had  violated  the  policy.  Some  of  the  de- 
cisions based  on  policies  stipulating  against 
a  voluntary  exposure  to  unnecessary  danger 
are  more  radical  as  to  the  negligence  neces- 
sary to  prevent  a  recovery,  and  require  an 
Intentional  act  which  a  person  of  ordinary 
prudence  would  pronounce  dangerous;  that 
is,  an  act  done  with  knowledge  of  its  danger- 
ous character.  Burkhard  v,  Ins.  Co.,  supra. 
In  Schelderer  v.  Ins.  Co.,  supra,  the  exemption 
was  for  voluntary  expasure  to  unnecessary 
danger;  and  the  facta  were  that  the  plaintiff, 
who  was  traveling  on  a  train,  fell  asleep,  and, 
while  be  was  in  a  doze,  not  knowing  or  real- 
izing what  he  was  doing,  arose  from  hia  seat, 
walked  to  the  platform  of  the  car,  and  fell 
off.  This  act  was  held  not  to  come  within  thr. 
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«xemptloii.  1^  Htg.  Indemmty  Oik.  t.  Dorgan, 
Rupra,  tiie  taunired,  while  111,  had  gone  on  a 
flBhlns  trip,  and  wu  afterward*  found  Ijlng 
In  a  iHDOk,  face  downward^  and  dead.  Tbe 
court  bad  to  pass  on  tUe  meaning  of  "vol- 
untary  exposure  to  danger,"  and  It  iraa  held 
that  such  an  e^qMMure  was  aometblng  ijeyooA 
the  ordinary— wantim  upoaure  or  groai  caie- 
teBsness;  tbat  a  less  degree  of  negUsence 
would  not  exempt  the  company.  In  Biarx  t. 
Ins.  Co.  (C.  0.)  39  Fed.  321.  the  tnaured  was 
killed  by  telling  fran  the  platform  of  a  car 
while  the  train  was  mnning.  He  bad  gone 
<»i  the  platform  because  he  was  suffering 
from  overtieat  and  nausea.  The  platform 
was  said  to  be  a  dangerous  place,  but  It  was 
for  tbe  Jury  to  determine  whether,  tbe  cir- 
cumstances considered,  be  unnecessarily  exi- 
posed  himself  to  danger  In  riding  tber& 

Viewing  the  facts  of  the  present  esse,  so 
far  as  they  are  known,  In  tbe  light  of  tbe 
foregoing  antboritles,  some  at  which  make  a 
negligent  exposure  to  dangw,  vrm  vhea  tbe 
insured  was  Ignorant  tbat  It  was  Impending, 
a  defense,  we  will  endeavor  to  ascertain 
whether  the  argnm«it  ot  tbe  defendant  that 
tbe  deceased  was  conclualTely  proved  to  have 
been  guilty  of  negligence  is  sound.  In  tbe 
first  place,  it  Is  to  be  obsnred  that  tbe  bnr^ 
den  of  proof  was  <m  the  defendant  to  show 
the  insured,  Oscar  Jamison,  met  death  in  a 
way  HMt  would  bring  into  operatiDn  tbe  poli- 
cy's minimum  indemnity  clause.  The  legal 
presumption  Is  tbat  be  was  not  negligent,  but 
was  obs^rrlng  due  care,  and  tbe  company 
must  establish  that  be  was  so  far  at  fault 
as  to  «onerate  it  trom  payment  of  tbe  full 
indemnity.  This  was  decided  in  an  apposite 
case.  Meadows  v.  Ins.  Co.,  IW  Mo.  76,  31  S. 
W.  678,  50  Am.  8t  Rep.  427.  See.  also. 
Freeman  t.  Ins.  Co.,  144  Mass.  572,  12  N.  B. 
372;  Badenfeld  r.  Ass'n,  154  Mass.  77,  27 
N.  BL  7C8. 13  L.  R.  A.  263.  What  facts  were 
proTOi  on  which  to  rest  the  argumoit  that 
tbe  deceased  was  to  blame  for  his  death? 
That  tbe  body  was  found  a  short  dtotance 
ft-om  the  railroad  track,  wlOi  wounds  on.  it; 
that  blood  stains  could  be  traced  from  there 
to  the  track;  and  tbat  the  deceased's  bat  was 
on  the.  track,  cut  in  two— may  be  said  to  show 
he  was  killed  by  a  train.  But  bis  avocation 
exposed  blm  ccnistantly  to  tbe  danger  of  be- 
ing thus  killed,  and  tbat  was  one  of  tbe  risks 
insured  against'  He  may  have  been  struck 
while  performli^  his  duty  carefully  and  ac- 
cording to  his  best  Judgment,  and  is  not  con- 
clusively shown  to  have  been  careless  by  the 
fact  that  he  was  so  near  the  track  as  to  be 
hit  by  a  train,  though  this  does  prove  he  was 
in  a  dangerous  position.  Brlcbson  v.  R.  B.. 
171  Mo.,  loc.  cit  658,  71  8.  W.  1022.  The  re- 
cited facts  did  not  so  completely  overcome 
the  legal  presumption  that,  when  killed,  be 
was  In  the  exercise  ot  due  care,  as  to  take  tbe 
issue  from  tbe  triers  of  the  facts.  This  was 
decided  in  Meadows  v.  Ins.  Co.,  supra.  In 
that  case  tbe  company  was  not  liable  If  tbe 


insured  was  hurt  from  voluntary  exposure  to 
nnneceasaty  danger,  and  he  was  Anther 
bound  to  use  doe  diligence  for  his  penonal 
safety  and  protection.  The  question  arose  as 
to  whom  tbe  burden  of  proof  was  on  to  show 
ttie  exempting  clauses  took  effect,  and  It  was 
ruled,  as  stated,  to  bo  on  the  Insnrance  com- 
pany. Tbe  further  question  was  whether  the 
company  made  snflld^t  proof  that  the  de- 
ceased was  negligent  by  sbowlns  certain 
facts.  The  deceased  was  found  on  a  raUway 
track,  with  his  body  cot  diagonally  acrosr, 
the  legs  lying  between  tbe  nils,  and  tiw 
trunk  outsldew  He  had  got  Into  CHiIlUeodie 
during  the  nlgbt,  and  Inqnlied  aboat  gettbit 
to  St.  Jos^b,  and  was  told  be  could  leave  at 
4:20  a.  m.  He  was  furtlur  told  there  was  a 
fteii^t  train  that  would  not  carry  paaBengers: 
but  he  said'  he  was  a  atodonan,  and  it  would 
carry  him.  He  that  left  the  Wabash  Sta- 
tion, and  started  across  some  railway  trades 
on  which  trains  were  moving.  Shortly  after- 
wards a  scream  was  heard,  as  of  some  one 
in  distress,  and  at  tbe  same  time  the  noise  of 
a  train  was  beard.  The  Insurance  company 
contended  tbe  only  reasonable  inference  from 
those  facts  was  tbat  Meadows  lost  Ua  life 
In  attempting  to  pass  between  the  cars  of  a 
moving  train,  In  vlf^tlon  of  his  agreement 
not  to  expose  himself  to  unnecessary  danger. 
In  dealing  with  this  contention,  the  Siq»reme 
Court  held  that,  while  that  theory  might  be 
true,  tbe  facto  woe  Insuffltient  to  orerenne, 
as  a  mat^  of  law,  tbe  presnmptlrai  that  he 
was  exercising  due  care,  hot  were  fOr  tbe  Jury 
to  weigh.  In  Badenfeld  v.  Acc.  Ass'n,  mj/a. 
It  was  asserted  to  be  an  irresistible  inference 
tbat  tbe  tauured  fell  while  leaving  a  tiain 
wldch  was  In  motion.  On  this  cfmtention  toe 
Suprone  Ooort  ot  Massachusette  held  that 
granting  the  pn^KwltlfHt  to  be  tme^  It  would 
not  conclufllvely  establish  tbat  the  deceased 
was  negligent,  but  whether  ot  not  he  was 
negligent  would  depend  on  tibe  drcomstaneei 
under  which  he  left  the  moving  train,  "«aA 
there  would  be  no  presumption  that  tbe  di^ 
cum  stances  were  such  as  to  make  it  negli- 
gence." Numerous  cases  to  the  same  effect 
might  be  dted,  but  ttiose  are  anffldent  for 
the  present  purpose,  and  they  establUi  the 
proposition  that  tbe  drcntt  court  could  not, 
from  the  circumstances  above  stated,  proper- 
ly have  drawn  tbe  conclusion,  as  a  1^1  In- 
ference that  Oscar  Jamison  was  billed  while 
exposing  himself  to  unnecessary  dai^er  or  to 
obvious  risk  of  injury. 

Wbst  Is  relied  on  further  and  prlndpaU; 
in  this  cnmectlon  Is  the  testimony  of  one  of 
tbe  persons  who  discovered  the  deceased  the 
morning  after  be  was  wounded,  that  the  de- 
ceased said  to  blm  he  bad  been  struts  by  a 
train  while  asleep..  We  will  notice  presently 
tbe  character  ot  this  evidence,  irith  a  view 
to  detttmtning  tiie  w^gtt  that  ought  to  be 
given  to  it  But,  granting  the  declmraOon 
was  true,  and  tbat  tbe  deceased  fell  asleep, 
tbe  Inqidry  arises  wbetlier  that  was  sod 
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legllgeoee  on  his  part  as  to  conatltute,  under 
ill  circumstances,  exposure  to  unnecessary 
lfln};er.  The  duty  of  the  deceased  was  to  re- 
nain  at  the  bridge,  watch  for  trains,  and  flag 
beni.  If  he  fell  asleep  while  at  his  post,  we 
blnk  there  is  a  possibility  that  he  did  so 
ilamelessly.  Instancee  are  numerous  In  which 
allroad  men  who  were  exhausted  from  being 
vorked  overtime  have  been  suddenly  over- 
Kiwered  by  sleep  at  their  posts,  quite  against 
heir  wish  or  Intention.  If  Oscar  Jamison 
ay  down,  or  otherwise  disiHMed  himself  to 
;o  to  sleep,  where  he  knew  he  would  be  hurt 
ij  a  train  If  one  passed,  he  was  guilty  of 
nkitig  an  unnecessary  risk,  and  the  fact 
vould  prevent  recovery  of  the  full  Indemnity, 
f  he  fell  asleep,  the  case  Is  lllce  some  of  those 
ited  above.  In  which  a  passenger  fell  off  a 
rain.  The  fact  may  have  been,  or  not,  ac- 
fording  to  the  clrcumstancee,  exposing  him- 
«lf  to  unnecessary  danger.  That  Is  to  say, 
t  was  a  question  tor  the  jury,  or  for  the  court 
icting  as  a  Jury.  He  may  have  sat  down 
luring  his  vigil  at  a  point  out  of  danger,  have 
alien  asleep,  and  moved,  while  asle^,.  Into 
tanger.  We  can  Indulge  no  iireniixiptlo&  In 
egard  to  the  matter. 

The  testimony  supposed  to  prvten  the  de- 
endant  was  asleep  when  struck  by  the  train 
vas  given  by  a  witness  who  saw  him  In  the 
aoming  of  April  l&th.  after  be  had  been  In- 
ured the  night  before.  The  witness  said  that 
amison  was  then  in  a  semiconscious  condl- 
fou,  and  testified  further  as  follows:  "I  first 
aid  to  blm  when  I  approached  him— put  my 
land  on  his  breast  and  said,  'What  In  the 
corld  is  the  matter?  He  opened  his  eyes 
nd  looked  at  me,  but  didn't  speak  until  I  re 
eated  the  question,  and  then  said  he  didn't 
now.  I  asked  hinf  then  If  he  had  been  hit 
y  the  train;  repeated  the  question  bef<H«  he 
nswered  it.  He  said  he  had.  I  asked  him 
ben  If  be  had  fallen  asleep;  repeated  this 
uestion  before  he  answered  it.  He  said: 
fes.'  1  asked  how  he  came  to  go  to  sleep, 
aid  he  didn't  know.'  Q.  Where  was  Jamison 
t  the  time  this  conversation  was  held,  with 
^ference  to  the  place  where  yon  found  him? 
..  He  was  lying  right  where  I  first  found 
Im.  Q.  Who  was  present  when  said  conver- 
itioii  was  held?  A.  Only  he  and  myself." 
rom  the  testimony,  it  seems  that  the  deceas- 
d  was  in  such  a  stupor  while  the  witness 
liked  to  blm  as  to  render  It  very  doubtful  If 
e  understood  what  was  said  to  him  or  by 
im.  When  first  asked  what  was  the  matter, 
nd  after  the  goestlon  had  been  reiterated,  he 
lid  he  did  not  know  what  was  the  matter; 
od  his  other  replies  may  bare  been  mechanl- 
nl  assents  to  the  inquiries  addressed  to  him. 
[e  had  been  In  an  unconscious  condition  for 
ours,  and  died  shortly  afterwards,  and  In 
lat  state  was  as  likely  as  not  to  give  an  af- 
rmntlve  response  to  a  suggestive  question, 
k'e  tLtnk  the  circuit  court  might  justly  have 
ttached  little  Importiince  to  the  statements 
r  the  deceased  as  proving  that  he  was  killed 
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while  asleep  on  the  track.  Assuredly,  those 
statements  do  not  establish  that  fact  so  con- 
clusively as  to  make  It  our  duty  to  deta'mine 
it  contrary  to  the  finding  below. 
The  Judgment  is  aiDrmed. 

BLAND,  P.  J,,  and  RBYBURN.  concur. 


WOLTSBBROEB  t.  UOBT  at  sL  (FRITSOH, 
Interpleader.)* 
(Court  of  Appeals  at  8t  Louis,  Ifo.  Feb.  2. 
1901.) 

FRAUDULBNT  COHVBTANCKS-TBAN8ACTION8 
BETWEEN  HUSBAND  AND  WIPB-EVI- 
DENCB-aUPFICIENCY. 

1.  Bvidence  examined,  and  held  to  show  that 
a  part  of  the  money  uaed  by  a  Jndgment  debt* 
or^s  wife  In  purchanng  a  piano,  attached  as  hla 
property,  was  received  from  him. 

2.  An  insolvent  debtor  cannot  systematically 
give  practically  all  earnings  to  his  wife,  and 
thereby  allow  her  to  accumulate  property  m  her 
own  name,  which,  if  acquired  by  nim,  would 
be  subject  to  levy. 

S.  In  proportion  as  a  husband's  money  Is  used 
for  the  purchase  of  property  by  bis  wife  lo  her 
own  name  she  holds  the  same  in  trost  for  him, 
and  it  may-  be  subjected  to  a  judgment  agaittst 
him. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; J.  W.  McEShlnney,  Judge. 

Action  by  Robert  Wolfsberger  against  Jesse 
Mort  and  another  to  recover  on  a  jud^rat 
aided  by  attachment.  Lena  Fritsch  Inter- 
pleaded therein,  claiming  the  attached  prop- 
erty, and  from  a  judgment  In  favor  of  plain- 
tiff she  appeals.  Affirmed. 

Geo.  L.  Edwards,  for  ai^ellant  B.  H. 
Wolfsberger,  t<a  respondent 

BL^fND,  P.  J.  The  evidence  is  that  on 
January  2,  1897,  Jesse  Mort  borrowed  of 
plaintiff  $200,  and  gave  his  promissory  note 
therefor,  due  six  months  after  date,  with 
Bmil  Fritscb  as  security.  The  note  was  not 
paid  at  mattulty,  and  plaintiff  brought  suit 
thereon  before  a  justice  of  the  peace,  and  on 
September  11,  1901,  recovered  a  judgment 
against  both  Mort  and  Fritsch  for  the  princi- 
pal and  Interest  ((2&6.40)  then  due.  The 
Judgment  was  not  paid.  In  1902  Mrs.  Fritsch, 
the  interpleader,  and  wife  of  Bmll  Fritsch, 
was  advised  by  her  physician  to  go  to  Colora- 
do Springs,  Colo.,  for  the  benefit  of  her 
health.  She,  preparatory  to  removing  with 
her  husband  and  children  to  Colorado  Springs, 
advertised  her  personal  property  for  sale  on 
June  21,  1902.  The  plaintiff  brought  suit  on 
his  Judgment  (on  the  note)  In  the  circuit 
court  of  St  Louis  county,  and  in  aid  of  the 
suit  sued  oat  a  writ  of  attachment  against 
Bmll  Fritsch.  The  officer  to  whom  the  writ 
of  attachment  was  delivered  seized  a  lot  of 
personal  property  as  the  property  of  Emll 
Frltsdi,  found  In  the  honse  where  he  resided 

*Reheai1nK  dealed  Fttbnury  16,  1M4. 
f  2.  See  Fraudulant  Conruroocei,  vol.  M,  Cent 
DiB.  1  SU. 
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with  his  wife  and  cbUdrai,  in  the  city  of 
Klrkwood,  St  Louis  connty-  A  graDd  piano 
was  one  of  the  articles  attached  by  the  offi- 
cer. Frltsch  and  wife  gave  a  forthcoming 
bond  for  the  property,  and  it  was  returned  to 
them.  Mrs.  Frltscb  flied  bet  Int^Iea,  claim- 
ing the  attached  pn^erty  as  ber  separate  and 
Individual  property.  The  allegations  of  the 
Int^lea  were  denied  by  plaintltf,  and  tbe  iB- 
sues  thus  made  were  submitted  to  the  court 
sitting  as  a  jury,  who,  after  bearing  tbe  evi- 
dence, found  that  the  Interpleado*  had  pur- 
chaaed  tbe  piano  partly  with  her  separate 
means  and  partly  wltb  tbe  means  of  ber  hus- 
band, Kmll  Frltscb;  tiiat  of  tbe  lattei's  mon- 
ey ^287.50  was  used  in  the  pnrcbase  of  the 
piano:  and  adjudged  tbe  attachment  a  Uen 
on  the  piano  for  tbe  payment  of  that  snni, 
giving  to  Interpleader  the  right  to  discharge 
the  lien  on  tbe  payment  of  said  sum  of  $237.- 
DO.  Prom  OilB  Judgment  tbe  interpleader  ap- 
pealed to  this  court 

The  title  to  none  ct  tiie  property  attaelied 
is  involved  on  this  appeal  exc^  the  piano. 
The  evidence  ahows  that  at  the  time  of  tbe 
marriage  of  Bin.  FrltKb  to  ber  husband 
(1801)  she  had  saved  a  few  hundred  dollars 
tnm  ber  earnings;  that  with  this  money 
Mrs.  Frltsch  purchased  a  lot  In  tbe  city  of 
Kirkwood,  taking  tbe  deed  to  hersdf.  Aftw 
pnrcbaadng  tiie  lot,  she  borrowed  a  thousand 
dollars,  giving  as  security  a  deed  of  trust  on 
the  lot  executed  by  herself  and  husband. 
With  this  money  she  erected  a  dwelling  on 
the  lot,  in  which  she  and  her  husband  reirided 
until  tbe  day  tbe  attachment  was  levied. 
The  |1,000  burowed  were  paid  mostly  by  a 
new  loan  of  9900  secured  as  was  tiie  first 
loan.  This  debt  has  not  been  paid.  Tbe  evi- 
dence shows  that  the  management  antf  con- 
trol of  their  honsebold  aflEUrs  was  given  over 
entirely  Fritech  to  Us  wife;  that  all  pur- 
chases of  fnmltnre  and  boasdiold  goods  were 
made  by  ber  in  ber  name,  and  were  dalmed 
by  her  as  bw  B«parato  pnqterty.  Ifrs. 
Frltscb's  evidence  tends  to  show  that  she 
kept  roomers  or  boarders  from  time  to  time, 
did  some  fancy  work  which  she  earned 
some  money,  and  recel^  from  hw  husband 
from  month  to  month  during  their  marriage 
small  sums  of  money  earned  by  him  at  bis 
trader  and  fiiat  all  the  surplus  saved  from 
these  sources  was  deposited  in  bank  1^  her 
to  ha  Individual  account  No  estimate  of  tbe 
amount  recdved  by  her  fnnn  boardws  and 
roomers  was  given  at  the  trial,  nw  of  the 
Income  from  ber  fancy  irorit  It  is  shown 
that  Emll  Fritsch  earned  about  |2B  per  we«k 
at  his  trade.  He  and  bis  wife  tesUfled  that 
be  furnished  the  money  to  pay  for  tbe  mabi- 
tenance  of  tbe  family,  conaiiting  of  himself, 
wife,  and  several  children;  but  no  estimate 
is-  given  of  what  it  cost  to  maintain  tbe  fam- 
ily. It  Is  shown  that  for  several  years  prior 
to  tbe  levying  of  tbp  attachment  Mrs.  FritstA 
kept  her  deposit  account  in  a  bank  at  Klrk- 
wood, and  that  both  she  and  her  husband 
drew  checks  against  that- account  (tbe  checks 


drawn  by  her  husband  being  rigned  "Learn 
Fritsch,  by  Emil  Fritscb**),  and  tbat  at  the 
date  of  the  levying  of  the  attachment  there 
was  a  balance  of  9400  to  tbe  credit  of  Un. 
Fritsch  in  the  bank.  The'  evidence  la  that 
tbe  piano  was  bought  by  Mrs.  Fritncb  on  Jo- 
ly  IS,  1809»  for  «62S;  tbat  she  paid  $300  cash, 
gave  two  notes— one  for  968  and  the  oOter  for 
95&-«nd  an  <rfd  piano  valued  at  $60  toe  fbt 
babuice  of  tbe  purchase  price;  13iat  the  bOl 
of  sale  tat  tbe  piano  was  made  to  her;  and 
that  she  afterwards  paid  tbe  two  notes. 
Fritsch  was  a  barber,  and  owned  no  propoty 
except  tbe  furnishings  at  his  barber  shop, 
worth  about  flOO. 

We  think  the  evidence  dearly'  shows  tbat 
much  of  Mrs.  Fritsch's  bank  d^toslt  was  of 
money  received  tnm  ber  husband.  The  evi- 
dence Is  so  indeOnlte  as  to  tiie  amount  she 
earned  by  ber  own  labw  as  to  make  it  Im- 
possible to  tonn  any  jnst  estimate  of  it;  but 
from  her  testimony  we  think  tbe  Inference  Is 
reasonable  that  her  earnings  were  wholly  In- 
sufficient to  make  np  half  of  tbe  amount  it  Is 
shown  she  deposited  from  time  to  time  In 
bank.-  But  it  is  contended  that,  as  the  evi- 
dence shows  Bmil  Fritsch  had  no  pEiverty 
except  the  fnmistalngs  of  bis  barber  shop,  and 
as  be  did  not  at  any  one  time  give  to  Us  wtte 
m<m«y  that  was  subject  to  be  taken  on  ececn- 
tlou  or  attachment,  no  tend  was  conmdtted 
against  the  plaintiff  as  bis  creditor.  If  ttils 
contention  is  good  law,  then,  an  insolvoit 
debtor  may  give  over  to  his  wife  his  monUily 
earnings  in  small  sums,  and  the  latt«-  may 
deposit  these  gifts  in  bank  to  her  Individual 
credit,  or  pnrcbase  therewith  property  in  ber 
Individual  name,  and  in  this  manner  In  time 
accnmalate  a  larga  bank  account,  or  acquire 
in  her  own  right  a  large  afaiount  of  property, 
free  and  exempt  from  the  dalms  of  her  tans- 
band's  creditors,  wb«Di,  if  tbe  mon^  bad 
been  d^Mstted  by  bim,  or  the  pnverty  pur- 
chased in  his  own  name,  it  would  have  been 
subject  to  levy.  It  is  the  law  that  a  husband 
has  tbe  right  to  give  his  penKmal  services  and 
eUU  to  the  management  of  his  wlftf s  imper- 
ty  without  any  other  consideration  than  the 
support  of  himself,  and  tbat  Ihe'resaUs  of 
his  lalxv  on  his  wlftfs  property  are  not  sub- 
ject to  levy,  Seay  v.  Hesse,  128  Ha  4B0.  U 
8.  W.  1017,  27  &  W.  638;  Gruner  v.  BcboH. 
154  Ma  416,  66  S.  W.  441;  State  ex  reL  v. 
Jones.  88  ICa  App.  161;  Hlbbard.  spencer. 
Bartlett  &  Oo.  v.  Heckart,  88  Ma  App.  544. 
He  may  also  give  his  wife  personal  property 
when  ench  gift  is  not  to  friiud  of  his  credit- 
ors. Bank  V.  Simpson,  152  Mo.  6SS,  54  8^  W. 
606;  Sangnlnett  v.  Webster,  127  Ma  3%  3» 
8.  W.  688;  Thomaa  v.  niunaa,  107  Sfo.  4BBl 
18  &  W.  27;  Bettea  v.  Magoon.  86  Ma  680. 
But  it  seems  to  us  tbat  to  permit  an  insolvent 
husband  having  creditors  to  systematically 
and  conttonooBly  give  bis  wife  practically  al) 
his  earnings,  and  to  allow  the  wife  with  these 
gifts  to  acquire  In  bet  own  name,  and  tor  her 
serrate  use,  personal  pn^erty,  and  hold  it 
exempt  from  the  Just  demands  of  tiie  oed- 
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Iton  of  her  taneband,  wben,  If  the  same  prop- 
ertj  had  been  acquired  directly  by  the  fana- 
band,  It  would  have  been  subject  to  levy, 
woiild  work  a  gross  fraud  on  the  husband's 
creditors.  The  learned  circuit  Judge,  as  Is 
■bown  by  the  declarations  of  law  given  and 
refused,  concluded  that  gifts  made  In  the 
manner  Indicated  by  Frltscb  to  his  wife  were 
fraudulent  as  to  plalntlfr.  We  think  this  was 
the  correct  view  of  the  law.  Shanklln  t.  Mc- 
Craeken,  151  Mo.  687,  52  W.  339.  We 
tblok,  furthermore,  that  the  evidence  abun- 
dantly sustains  the  finding  of  the  trial  court 
that  a  portion  ot  Frltoch's  money  was  used 
in  the  purchase  of  the  piano^  and  that  the 
trial  court  correctly  held  that,  in  the  propor- 
tion his  money  was  used  In  payment  for  the 
piano,  the  interpleader  held  the  piano  In  trust 
for  him,  and  correctly  subjected  fals  Interest 
to  the  payment  of  plalotifTs  Judgment  Jones 
V.  Elklns,  148  Ho.  647,  46  S.  W.  261. 
The  Judgment  la  afflnned.  All  concur. 


FENDER80N       HISSODRI  TIB  ft  TIM- 
BEB  CO. 

(Court  of  Anwals  at  St.  Louis,  Mo.   Feb.  2, 
1904.) 

TRANSFER  OF  TITLB  BT  PORBION  WILL-STI- 
DKNCB  OF-FROBATS— NBGBSSITT-tPRBBVHP- 
TION  FBOU  RECORD— DBBD^ONBTRUGTION— 
HAUB  OF  ORANTOR-QUBSTION  FOR  COURT. 

1.  Ber.  8t  1899,  {|  4634,  4636,  aathorize  d«- 
Tises  by  fore{gn  wills  of  real  estate  In  the  states 
and  provide  that  authenticated  copies  of  such 
wills  "and  the  probate  th^eof  shall  be  record- 
ed and  admitted  la  evidence  the  same  as  if 
executed  and  proved  In  th»  state.  Held  to 
expressly  require  ptDoi  of  the  probate  of  such 
a  will,  as  well  as  oieroplified  copy  thereof,  in 
order  to  prove  a  transfer  of  title  thereby. 

2.  The  duly  authenticated  record  of  a  foreign 
will  affords  no  presumption  that  It  was  duly 
proved,  so  as  to  dispense  with  proof  of  such 
fact  in  support  of  a  title  to  land  depeoding 
tliereon. 

3.  Where  it  appears  posdble  to  read  the  name 
of  the  grantee  as  written  in  a  deed  as  either 
"Mack"  or  "Mock,"  it  Is  for  the  court  to  de- 
termine which  was  intended. 

Appeal  from  Circuit  Court,  Blpley  County; 
J.  L.  Fort,  Judge. 

Action  by  John  Fenderson  against  the  Mls- 
soori  Tie  &  Timber  Company.  From  a  Judg- 
ment tot  plaintiff,  defendant  appeals.  Re- 
versed. 

Dinning,  Hamel  &  Dinning,  for  appellant 
ThoB.  F.  Lane^  for  respondent 

GOODE,  J.  Action  for  damages  for  tres- 
pass on  lands  by  cutting  and  removing  trees 
from  It  The  land  was  wild,  and  not  In  the 
actual  possession  of  any  one;  but  plaintiff 
asserts  the  right  to  maintain  this  action  by 
virtue  of  the  constructive  possession  which 
he  says  he  had  as  owner  of  the  fee.  Both 
parties  claim  under  Jacob  Van  Wormer  as 
tbe  common  source  of  title— the  plafntltT  un- 
der a  warranty  deed  executed  by  said  Van 
Wormer  In  bis  lifetime  to  Cbas.  0.  Mack, 


and  subsequent  transfera  of  the  title  to  tbe 
plaintiff;  the  defendant  under  a  quitclaim 
deed  from  the  helra  of  Van  Wormer.  In 
plaintUTs  chain  of  title  is  tbe  will  of  WUllam 
Armstrong.  This  wUl  waa  executed  Febru- 
ary 22,  1886,  in  Bradford  county.  Pa.,  where 
Armstrong  resided.  It  Is  an  easential  link  in ' 
plaiotUTfl  title,  and  the  only  question  of  mo- 
ment In  the  case  is  whether  or  not  the  cer^ 
tlfled  copy  of  the  will  from  the  office  of  the 
register  of  wills  of  Bradford  county,  which 
was  introduced  by  the  plaintiff,  was  suffldent 
evidence  to  show  that  the  title  to  the  land 
passed  by  the  will  to  Bmellne  Armstrong,  the 
devisee.  Tbe  document  Introduced  com- 
prises a  copy  of  the  will  of  William  Arm- 
strong, with  the  attesting  clanse,  signed  by 
two  witnesses,  and  the  certificates  of  Wm.  J. 
McOabe,  register  of  wills  of  Bradford  county, 
and  A.  0.  Fleming,  presldoit  Judge  of  the 
court  of  common  pleas  or  orphans'  court  for 
Bradford  county.  The  *executlon  and  attes- 
tation of  tbe  will  compiled  with  the  statutes 
of  tills  Btat^  and  the  authentication  of  the 
copy  compiles  with  tbe  act  of  Congress.  But 
the  plaintiff  offered  nothing,  as  said,  exc^t 
an  exemplification  of  the  will  Itself,  with  tbe 
attesting  clause,  and  the  certificate  of  the 
register  that  be  had  compared  tbe  copy  wltb 
the  original  on  file  and  of  record  In  his  of- 
fice, and  found  the  same  to  be  a  true  copy  of 
and  transcript  of  tbe  original  record.  What 
la  lacking  Is  an  exemplification  of  the  record 
of  the  probate  of  the  will  In  the  proper  court 
of  Bradford  county.  Pa.,  if  it  was  ever  prov- 
ed. The  defendant  insists  that,  for  the  will 
to  be  operative  as  a  conveyance  in  plaintiff's 
chain  of  title.  It  was  necessary  for  it  to  be 
proved;  and  that  for  the  record  Introduced 
in  evidence  to  establish  this  necessary  link 
in  his  chain  of  title  it  was  necessary  to  have 
an  exemplification  of  the  decree  or  Judgment 
authenticated  according  to  the  act  of  Con- 
gress. This  potot  must  be  granted.  Our  stat- 
utes provide  that  any  person  ovrnlng  real  or 
personal  estate  in  thte  state  may  devise  or 
bequeath  such  property  by  last  will,  execut- 
ed and  proved.  If  real  estate  be  devised,  ac- 
cording to  the  laws  of  this  state,  or,  if  per- 
sonal estate  be  bequeathed,  according  to  the 
laws  of  this  state  or  of  the  country,  state,  or 
territory  in  which  the  will  was  made.  They 
further  provide  that  authenticated  copies  of 
such  wills  and  the  probate  thereof  shall  be 
recorded  in  the  same  manner  as  wills  execut' 
ed  and  proved  In  this  state,  and  shall  be  ad- 
mitted In  evidence  in  the  same  manner  and 
with  like  effect.  Rev.  St  1899,  SS  4C»4,  4635. 
For  aught  that  appears,  the  will  In  question 
may  have  been  on  file  In  tbe  office  of  the  reg- 
ister of  wills  In  Bradford  county.  Pa.,  but 
never  have  been  proved  in  a  court  of  com- 
petent Jurisdiction  to  be  the  will  of  the  tps- 
tator,  Armstrong;  and  no  one  will  contend 
that  a  will  can  pass  title  to  land  until  it  is 
proved.  The  statutes  Just  cited  determine 
that  proposition,  which  has.  moreover,  been 
tbe  subject  of  adjudlcatlou.     In  KMh  v. 
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Keith,  97  Mo.  223,  10  S.  W.  597.  It  was  said 
that  a  Trill,  to  be  of  any  validity  as  a  trans- 
fer of  title  to  land,  must  be  executed,  at- 
tested, and  proved  In  the  manner  prescribed 
by  tbe  laws  of  the  state  where  the  land  Is 
located.  That  remark  was  made  in  reference 
to  a  foreign  wUl.  In  tbe  same  connection  the 
opinion  says,  In  effect,  that,  though  the  law 
of  this  state  dispenses  with  proof  here  of  n 
foreign  will  which  has  been  proved  In  the 
foreign  fomm  according  to  our  law,  onr  law^ 
mnst  be  compiled  with  In  order  to  give  the 
foreign  will  the  force  and  effect  of  a  proved 
domestic  will;  citing  McCormlck  t.  SnUlvant, 
10  Wheat  192,  6  L.  Ed.  800;  Cahaune  t. 
SUnker,  56  Mo.  857.  In  Lewis  t.  St  Louis, 
68  Mo.  595,  an  exempllflcation  of  a  will  exe- 
cuted In  Wisconsin,  and  of  Its  probate  In 
Gmnt  connty.  In  that  state,  was  admitted  In 
evidence  over  the  objection  of  the  defendant 
that  tbe  will  bad  not  been  recorded  in  this 
state.  The  precise  point  determined  was 
that,  If  It  had  been  duly  executed  and  proved 
in  Wisconsin,  It  could  be  received  In  evi- 
dence in  this  state,  although  not  recorded 
here.  The  same  thing  was  decided  In  Drake 
V.  Curtis,  88  Mo.  644.  In  Oalnes  v.  Fender. 
82  Mo.  407,  It  was  ruled  that  a  foreign  will 
need  not  be  proved  or  recorded  in  this  state 
to  make  It  competent  evldeuce,  provided  it 
was  duly  executed  and  proved  in  tbe  state 
of  its  execution.  Tbe  objection  was  made  In 
that  cnse  to  the  record  offered  in  evidence 
that  there  was  no  proof  of  tbe  probate  of  the 
will  In  Kentucky,  the  state  where  tbe  tes- 
tator executed  It  This  was  ruled  against 
the  appellant,  not  on  the  ground  that  such 
prohate  In  Kentucky  was  unnecessary,  but 
on  the  ground  that  the  exemplification  of- 
fered In  evidence  was  a  properly  authenticat- 
ed copy  of  the  record  of  the  judgment  of  the 
Kentucky  court  establishing  the  probate  of 
the  will.  Chariton  v.  Brown,  49  Mo.  353, 
which  the  plaintitf  Invokes  as  an  authority 
in  favor  of  the  propriety  of  receiving  In  evi- 
dence the  record  In  question.  Is  an  authority 
ogiilnst  his  position.  The  will  offered  In  that 
case  was  executed  In  Missouri,  and  the  ob- 
jection to  Its  admission  was  that  the  ex- 
emplified copy  of  the  record  of  the  probate 
which  was  offered  did  not  embrace  tbe  tes- 
timony given  by  the  witnesses  to  the  will 
when  It  was  proven.  But  tbe  record  showed 
the  probate  of  the  will,  and  this  was  held 
suQlcient,  and  that  it  was  unnecessary  to 
Insert  in  the  exemplified  copy  of  the  judg- 
ment of  probate  the  erldence  on  which  the 
judgment  was  rendered.  None  of  the  deci< 
sions  lends  countenance  to  the  proposition 
that  an  exemplified  copy  of  a  foreign  will, 
though  authenticated  according  to  the  act  of 
Congress  by  the  ofilclal  custodian  of  wills  in 
the  foreign  jurisdiction.  Is  sufficient  to  prove 
a  testauientary  transfer  of  title  to  lands  in 
this  state  without  an  exemplification  of  the 
judgment  of  some  court  admitting  the  will 
to  proliate.  To  so  hold  would  be  to  disregaM 
the  express  words  of  tbe  statutes,  which  de- 


clare that  authenticated  oc^Ies  at  fioctign 
wills  and  the  protwte  thereof  shall  be  admit- 
ted in  evidence  and  that  any  person  owning 
real  estate  in  this  state  may  devise  It  bj 
will  executed  and  proved  according  to  tb« 
laws  of  this  state.  Erno'  was  ccMumltted  ia 
the  rec^tlon  of  the  record  of  tbe  will  of- 
fered by  the  plaintiff  as  snffldng  to  show  a 
transfer  of  title,  and  the  Judgment  most  be 
reversed,  and  the  cause  remanded  to  alloT 
the  plaintiff  to  complete,  if  possible,  bis  proof 

We  will  attend  a  moment  to  the  plaintiff's 
argument  that  tbe  certificate  to  the  ca/pj  at 
the  will  shows  it  bad  been  recorded,  and  tlut 
It  could  not  be  recorded  until  it  was  proven. 
This  is  a  non  sequitnr.  Certainly  we  cannot 
presume  there  was  Judicial  action  by  tbe 
proper  court  In  taking  proof  of  this  will,  and 
dispense  with  evidence  on  the  subject  mere- 
ly because  tbe  will  happens  to  be  recorded. 

An  objection  was  made  against  tbe  admis- 
sion of  a  deed  executed  by  Cbas.  Mack,  on 
tbe  ground  that  the  deed  from  Van  Wonna, 
under  which  Mack  claimed,  was  made  to 
Charies  Mock.  As  to  this  point,  suffice  to 
say  that  the  evidence  diows  tt  was  po^^  - 
ble  to  read  the  name  Mt  the  grantee  In  the 
deed  Van  Wormer  made  as  either  Mack  or 
Mock,  and,  as  the  letter  "a"  Is  often  careless- 
ly formed  In  vrrltlng  so  as  to  resemble  "o," 
we  think  It  was  for  the  trial  court  to  siy 
wbetbOT  or  not  the  Enuatee  Intended  wai 
Charles  Mack. 

The  judgment  is  reTersed,  and  tbe  cane 
remanded. 

BLAND.  P.  J.,  and  REYBURN»  concur. 


HANHEIDE  t.  ST.  LO€IS  TRANSIT  00. 

(GoDFt  of  AM>ealB  at  St  Lonis,  Mo.    FeK  2, 
1904.) 

8TRBST  RJULROADS-INJORIBS  AT  CROSSINGS- 
NBOLIOBNCB-CONTRIBUTORY  NBOUOSKCE- 
DBFINITION-PROXIUATH  CAUSK— INSTRb'C- 
T10N8. 

1 .  Wher^  Id  an  action  for  injnries  in  a  col- 
lision with  a  street  car,  the  defense  of  c«i- 
Ixibutory  aegllgeuce  is  presented  in  the  isstme- 
tions  taken  as  a  whole,  that  one  of  tbe  in- 
structions ignored  such  Issue  was  InunaterfsL 

2.  Plaintiif  was  injured  In  collision  with  i 
street  car  at  a  crossing.  He  testified  that  when 
his  horses,  which  were  hauling  a  heavy  wagon, 
were  about  S  feet  from  the  track,  be  saw  the 
car  about  280  feet  distant  when  he  whipped  up 
bis  team  to  get  across;  that  his  horses*  heads 
were  about  24  feet  from  the  wagon  end,  and 
tbe  motorman  approached  in  plain  sight  with 
unabated  speed,  and  struck  the  rear  of  the 
wagon;  that  the  car  was  aoing  between  10 
and  12  miles  an  hoar,  and  other  witnesses  te;)- 
tified  that  it  could  have  been  stopped  within 
35  feet.  Beld  that  plaintiff  and  the  motoi^ 
man  being  each  bound  to  exercise  due  care  to 
avoid  the  collision,  tt  was  for  the  jury  to  de- 
termine which  party  was  at  fanit. 

3.  Where  a  street  railway  motorman  discov- 
ers a  vehicle  negligratly  apiwoachiog  a  cross- 
ing, It  is  Us  du^  to  BO  regulate  the  speed  of 
bis  car,  If  In  his  pown,  to  avoid  a  colllrion; 

T  I.  Se*  BtTMt  Ratlroads.  voL  44.  C«bL  dg.  |  HI. 
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and  the  mere  negligence  of  the  plaintiff  In  ap- 
proachinx  and  croasdng  the  track  would  not 
justif;  tne  infliction  of  an  injai?  if  it  could  be 
aroided  by  the  exercise  of  reaeonable  care  and 
cantion. 

4.  An  lustroctioo  on  eontrlbntory  negUgencek 
requiring  that  such  negligeDce,  In  order  to  bt  a 
defense,  sbonld  be  the  sole  and  direct  cann  ^ 
Che  accident,  was  erroneone;  since,  if  the  acci- 
dent was  caused  by  the  Joint  and  concurring 
Qflgligence  of  both  i»laintiff  and  defendant,  ana 
the  negligence  of  neither  without  the  concar- 
ring  negligence  of  the  other  would  haTe  cawed 
Che  Injmr,  plaintiff  was  not  entitled  to  recover. 

Appeal  fnHn  Clrctilt  Oourt,  Franklin  Ooiib> 
7;  Wm.  A.  Davidson,  Judge. 

Action  by  William  Hanhelde  against  the 
^t.  Louis  Traiuslt  Company.  From  a  Jndg- 
nent  in  favor  of  fdalntU^  drfWHlant  a|h 
lealB.  Beremd. 

Boyle,  Priest  ft  Lehman,  for  a^Ilant 
rno.  W.  Bootii  and  Scullln  &  Chopin,  for  ra- 
ipandrat 


RBTBTJRN,  X  This,  an  action  for  damages 
!or  personal  injuries  Buatalned  by  plaintiff 
n  collision  between  his  wagon  and  an  elec- 
ric  ear  of  defendant  on  the  6th  day  of  No- 
vember, 1902,  was  begun  in  the  clrcnlt  court 
if  the  city  of  St.  Lonla,  and  upon  applica- 
lon  of  plaintiff  for  change  of  venue  trana- 
erred  to  the  dnmlt  court  at  Franklin  coun- 
y.  The  petltlfHi  contained  averments  that 
ilafntlfl  was  driving  in  a  westerly  direction 
in  North  Market  street,  and  when  he  reach- 
d  the  point  of  its  intersection  with  Flf- 
eenth  street,  and  while  crossing  defend- 
nf  s  tracks,  his  wagon  was  struck'  by  a  car 
raveling  northward  on  Fifteenth  street,  and 
Js  consequent  injuries  wete  described.  The 
Bslgnments  of  negligence  were  n^llgent 
nd  careless  management  of  defendants  car 
y  Its  servants  In  falling  to  exerdae  ordinary 
are  to  keep  wattdt  for  vehidea  crossing 
aid  tracks.  In  failing  to  give  any  idgnal-of 
[le  approach  of  the  car,  and  to  use  ordi- 
Bry  care  to  stop  the  car  after  the  danger 
>  plaintiff  became  apparent;  or  by  erer- 
Ise  of  ordinary  care  would  liave  become 
pparent,  and  by  running  at  a  bif^  rate  of 
peed.  The  d^nse  coupled  vlth  a  general 
enlal  the  plea  of  contributory  negligence 
1  driving  upon  the  track  in  front  of  a  mov- 
%g  car  at  a  time  and  place  when  and 
rben,  lotting  and  listening  he  might 
ave  seen  and  heard  the  approaching  car  in 
ime  to  have  ranained  off  and  gotten  off  the 
rack  and  avoided  the  accident,  and  that  he 
liled  to  look  or  listen  for  the  approacli  of 
ucb  car,  and  to  heed  what  he  saw,  If  be 
id  look  or  listen,  and  thereby  caused  W» 
wn  injuries. 

The  evidence  introduce  1  consisted  of  the 
»tlmony  offered  on  part  of  i^aintlffl^  dch 
sndant  tendering  none.  Plaintiff  testlfled 
tiat  at  about  half  past  6  o'clock  In  the 
ftemoon  be  was  driving  a  team  hauling  a 
eavy  wagon  west  on  Nor^  Market  street, 
Qd  In  crossing  I<1fteenth  street  was  struck 


by  a  car  north-bound;  that  before  starting 
across  Fifteenth  street  he  had  looked  for 
cars,  and  saw  this  car  about  three-quarters 
of  a  block,  or  225  to  230  feet,  distant,  at 
which  time  his  horses  were  about  6  feet 
from  the  track;  that  he  saw  the  motor- 
man  was  approaching  with  unabated  speed, 
and  be  whipped  up  his  team  to  get  across; 
tiiat  the  tips  of  his  horses'  heads  were 
about  24  feet  from  the  wagon  end,  and  the 
wagon  was  struck  In  the  rear  before  It  was 
wholly  across.  He  further  deposed  that  he 
rode  on  street  cars,  but  not  very  often;  had 
frequently  seen  them,  and  could  form  an 
<^lnlon  of  the  speed  of  a  car  goiug  between 
two  points,  and,  while  It  was  difficult  to 
determine,  the  rate  of  this  car  was  between 
10  and  12  miles  per  hour;  that  the  motor- 
man  made  no  ^ort  to  check  the  speed  until 
about  10  or  15  feet  from  the  wagon;  and 
there  was  no  obstruction,  and  be  saw  the 
car  plainly  when  he  drove  on  the  track. 
Other  witnesses  differed  but  slightly  from 
plaintiff  in  their  description  of  the  occur- 
rence, the  estimates  of  the  distance  separat- 
ing the  car  from  the  wagon  when  the  latter 
was  started  across  the  track  varying,  and 
two  witnesses  (former  motormen)  testified, 
one  that  on  a  level  track  a  car  coold  be 
stopped  in  25  feet  moving  at  rate  of  12 
miles  per  hour,  and.  If  the  track  was  riip- 
pery,  10  feet  more  would  be  required,  and 
the  other  that  at  rate  of  12  miles  per  hour,, 
on  a  slippery  track,  US  feet  was  the  least 
distance  In  which  a  car  could  be  stopped. 

At  close  of  plalntlfra  testimony  the  court 
charged  the  Jury  by  a  series  of  Instructions, 
and  those  as  to  the  measure  of  damages, 
form  of  verdict^  and  definition  of  ordinary 
care  appellant  makes  no  complaint  of.  The 
court  gave  as  ite  first  instruction,  and  at 
instance  of  respondent,  the  following:  "(1) 
The  Jnry  are  instructed  that  if  yon  believe 
from  the  evidence  that  plaintiff,  driving  a 
wagon  and  team  of  horses^  drove  on  the 
trat^  of  the  defendant  In  to>nt  of  an  elec- 
tric car  provided  vritb  brakes  and  appli- 
ances for  stop^ng  such  car,  then  being  run 
and  operated  on  said  tracks  by  defendant 
at  a  speed  of  twelve  miles  per  hour,  and 
that  plaintiff  and  said  wagon  and  team  be- 
ing so  on  said  tivck  wao  crosrtng  the  same 
at  a  alow  wa^.  and  were  then  and  there  In 
a  place  of  great  danger,  and  were  then  and 
there  seen  by  defendant's  motwrnan  then  and 
there  operating  said  .car  to  be  so  on  said 
track  and  so  crossing  the  same  while  the  said 
car  was  at  such  a  distance  from  plaintiff 
and  from  said  wagon  and  team  that  by  t-he 
ordinary  use  of  the  brakes  and  other  ap- 
pllancoi  for  stopping  said  car  said  car  might 
have  been  stopped  and  the  striking  of  said 
wagon  hj  said  car  might  have  been  avoided; 
and  that  said  motormnn,  so  seeing  plain- 
tiff, and  bdng  aware  of  hla  situation,  con- 
tinned  to  run  said  car  toward  plaintiff  with- 
out attempting  to  stop  said  car  until  It  was 
so  close  upon  plaintiff  'and  said  wagon  that 
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It  could  not  be  stopped  in  time  to  avoid 
Btriking  said  wagon  and  Injuring  plaintiff, 
and  that  by  reason  thei*eof  said  car  struck 
said  wagon  and  injured  plaintiff  as  alleged 
in  plaintiff's  petition— tben  sucb  failure  to 
attempt  to  stop  such  car  under  such  dr- 
cumstances,  and  in  the  absence  of  explana- 
tion or  excuse,  would  be  negligence  chargea- 
ble to  the  defendant,  and  if  the  Jury  find  the 
facts  to  be  as  aforesaid  tbey  should  find  tlie 
Issues  for  the  plaintiff."  After  the  argn- 
ment  the  following  was  given  of  the  court's 
own  motion:  "If  the  Jury  And  from  the 
eTldence  that  the  fact  that  plaintiff  drove 
on  the  track  of  defendant  in  front  of  a 
moving  car,  if  you  find  be  did  so  drive  on 
said  track,  and  that  was  the  sole  and  di- 
rect cause  of  the  injury,  you  will  find  the 
Issnes  for  tbe  defendant;  but  if  you  find 
that  after  plaintiff  drove  on  said  track  de- 
fendant's motorman  operating  the  ear  saw 
plaintiff  on  tbe  track  while  the  car  was  at 
such  a  distance  from  plaintiff  that  he  could, 
by  the  use  of  the  brakes  on  said  car  pro-  i 
vlded  for  stopping  tbe  same,  have  stopped  ' 
the  same  In  time  to  liave  avoided  injuring  : 
plaintiff,  and  neglected  to  so  stop  the  car, 
and  run  the  car  against  plalntlfTs  wagon 
and  injured  plaintiff,  then  you  cannot  find 
that  plaintlCTs  driving  on  the  track  was  the 
sole  and  direct  cause  of  plaintiff's  injuries."  I 

1.  The  first  instruction  above  la  assailed  ai 
wholly  ignoring  the  issue  of  contributory 
negligence,  and  the  Sullivan  Case,  88  Mo. 
Iti9,  Is  invoked  in  support  of  the  contention. 
The  true  rule  iM,  the  instructions  are  to  be 
•-aken  as  a  whole,  and.  If  the  defense  of  con- 
iributory  negligence  had  been  presented  to 
the  Jury,  though  disregarded  In  the  flrat; 
bnt  properly  presented  In  a  subsequent  and 
separate  Instruction,  this  would  have  been 
sufficient;  and  such  is  the  doctrine  of  Owens 
V.  Bailway,  95  Mo.  168,  8  S.  W.  350,  6  Am. 
St  Rep.  88,  wherein  the  contrary  ruling  of 
the  above  authority  relied  on  by  appellant 
is  expressly  repudiated.  But  tbls  method 
was  not  pursued.  Defendant  bad  Interposed 
the  defense  of  contributory  negligence,  and 
plaintiff's  denial  In  his  reply  presented  such 
Issue,  and  defendant  had  the  right  to  have 
such  question  submitted  to  the  Jury,  and  In 
the  form  in  which  the  Jury  were  instmcted 
the  stricture  of  this  instruction  was  well 
founded,  and  it  is  fatally  defective.  Much 
of  tbe  reasoning  In  the  case  of  Linder  against 
this  defendant  (No.  9,051.  December  15,  19U3) 
77  8.  W.  997,  lately  before  this  court,  and 
cited  by  app^ant,  is  applicable  to  this  case. 
The  rights  of  employment  of  public  streets 
as  highways  by  the  public,  whether  on  foot  or 
In  vehicles,  and  their  use  for  tbe  convenience 
of  transportation  of  the  public  by  cars  pro- 
pelled by  electric  power,  are  equal  and  con- 
current and  to  be  tnken  advantage  of  and 
exercised  to  avoid  injury,  and  with  reasona- 
ble regard  to  tlie  common  safety.  It  devolv- 
ed alike  on  tbu  plaintiff  and  on  the  motor- 
man  of  defendant  to  cxcrclae  due  care  to 


avoid  the  impeding  coUiaion,  and  It  was  for 
the  Jury,  and  not  tbe  court,  under  the  Cacti 
and  circumstances  herein  presented,  to  de- 
termine which  party  was  at  fault.  The  Su- 
preme Court  in  a  recent  case,  not  adverted 
to  in  this  argument,  has  again  anDonnced 
the  legal  prindples  governing  where  a  colU- 
sion  has  ensued  between  a  private  vehide 
and  an  electric  car;  and  while  In  many  par- 
ticulars the  facta  therein  reviewed  do  not 
resemble  those  presented  by  this  record,  yet 
light  Is  thrown  on  this  case  therefrom,  and 
especially  In  two  directions.  It  is  therein 
held  that  at  a  crossing  or  intersection  of 
public  streets,  no  particular  rate  tMT  qtecd 
can  be  deemed  lawful  regardless  of  tbe  con- 
ditions and  circumstances  that  confront  tiie 
motorman  at  tbe  time,  and  where  a.  motor- 
man  discovers  that  a  vehicle  Is  negligent^ 
approaching  a  crossing  It  becomes  his  duty 
to  regulate  the  speed  of  his  car.  If  in  his 
power,  80  as  to  avoid  the  infliction  of  any 
injury;  and  tbe  familiar  doctrine  Is  therein 
reiterated  that  the  mere  negligence  of  a 
plaintiff  in  approaching  and  crossing  a  tract 
would  not  Justify  the  infliction  of  an  Injury 
If  it  could  be  avoided  by  the  'adoption  and 
exercise  of  reasonable  care  and  caution. 
Uolden  v.  Railroad  (Mo.  Sup.)  76  S.  W.  973. 
The  same  doctrine  has  been  announced  ia 
this  court  in  these  words:  "The  settled  mle 
in  this  state  is  that  though  the  plaintiff  neg- 
ligently placed  himself  in  a  perilous  pofdtion 
by  driving  on  or  near  the  track,  tbe  motor- 
man  operating  tbe  car  owed  tbe  piiiintiir  tbe 
duty  of  trying  to  avoid  Injuring  blm,  and 
[dalntlff's  previous  negligence  did  not  bar  a 
recovery  if  the  injury  resulted  from  tbe  negli- 
gence of  tbe  motorman  In  not  stopidng  or 
checking  the  car;"  citing  numerous  dedsianfl. 
Septowsky  v.  Transit  Co.  (Mo.  App.)  76  S.  W. 
698. 

2.  The  Instruction,  already  quoted,  glvai 
after  the  argumrait  had  proceeded.  In  no 
wise  modified  or  injected  Into  the  first  In- 
struction for  plaintiff  a  proper  conalderatioo 
of  the  contributory  negllg^ce,  if  any  tben 
was,  on  part  of  plaintiff.   While  purporting 
to  give  a  legal  definition  of  contributory  neg- 
ligence, this  instruction  demands  that  such 
negligence  shall  be  found  the  sole  and  di- 
!  rect  cause  of  tbe  accident— an  Interpretation 
i  at  war  with  the  term  "contributory"  Itself, 
j  This  court  has  lately  held  in  such  caaes  that 
if  tbe  accident  be  caused  by  the  Joint  and 
,  concurring  negligence  of  both  plaintiff  and 
\  defendant's  agents,  and  the  negligence  of 
neither  without  the  concurring  negligence  of 
the  other  would  have  caused  the  Injury,  tbe 
plaintiff  is  not  entitled  to  a  recovery.  Bom- 
stein  V.  Railroad,  97  Mo.  App.  271,  70  S.  W. 
1105. 

8.  Tbe  appellant  has  made  conaplcnons  the 
discussion  participated  In  by  tbe  trial  Judge 
and  opposing  counsel  prior  to  argument  to 
tbe  Jury,  as  a  result  of  which  appellant's 
counsel  declined  to  pr^ent  any  argument 
on  its  behalf.  It  will  snfflce  to  Olmoae  of 
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this  branch  of  the  case  by  the  expreaslon  by 
tfala  eonrt  ot  the  confident  belief  that  sacb 
occurrence  will  not  recur  at  any  future  trial. 
Jndsment  reversed,  and  eaoae  remanded. 

BLAND.  P.  J,  and  OOODE;  concur. 


DAWSON  T.  W0MBLB3. 

<Coiirt  of  Appeals  at  St.  Looia,  Mo.    Fek  2, 

190U 

W1TNB8BIDS  —  OOHPBTBNOT  •  TRANSACTION 
WITH  DBCBDBNT-OLADI  AGAINST  B8TATE- 
VBRIFIOATION— SDFFICIENCT  OF  AFFIDAVIT 
— AHENDHBNT. 

1.  An  agent  for  tbrn  payee  of  a  note^  In  the 
transactioi)  leading  to  its  execution.  Is  not  In* 
competent  to  teadfy  In  fiiTor  of  irialutlfl  in  an 
action  on  the  note  against  the  maker's  admio- 
istrator,  if  he  has  oo  iDterest  in  the  suit. 

2.  An  affidavit  by  an  agent  in  support  of  a 
claim  against  a  decedent's  estate  is  not  defect- 
ive for  not  stating  ttiat  he  had  the  managemeot 
of  the  business  out  of  which  tlie  demand  grew, 
or  had  means  of  knowing  the  verified  facts — 
matters  which  may  be  shown  aliunde— bnt  it  is 
defective  If  it  does  not  state,  as  required  by 
Kev.  St.  1888,  {  im,  the  fact  that  it  was  made 
by  an  agent. 

3.  An  affidaTit  by  an  agent  in  support  of  a 
claim  against  a  decedent's  estats,  defective  for 
failnre  to  disclose  that  it  was  made  by  an 
ag«it»  may  be  cured  by  amendment 

Aroeal  from  CHreolt  Oamt,  Andmfn  Coun- 
ty;  BL  M.  Hughes,  Jodg& 

Action  hj  Jennie  L.  Dawaon  against  8.  D. 
WomUeat  administrator  of  Jaa.  B.  Palmer, 
deceased.  From  a  jndgment  for  dtfendant, 
plaintiff  appeals.  Reversed. 

Martin  &  Woolfold  and  Pearson  ft  Pear- 
son, for  appellant  W.  A,  Dudley'  and  O.  H. 
A.Ter7,  for  respondent. 


OOODH^  J.  This  ease  Is  on  a  note  pre- 
sented by  ISie  appellant,  Jennie  L.  Dawson, 
agalnM  flie  estate  of  Jas.  B.  Palmer,  de- 
ceased. The  note  was  given  July  2,  1897,  to 
Nancy  B.  Palmer,  the  mother  of  the  maker, 
for  fSlfiJIO,  doe  one  day  after  date;  and  drew 
interest  at  8  per  cent  It  was  Indorsed  by 
tbe  payee  to  Jennie  I..  Palmer,  December  10; 
1888,  and  -was  credited  wlUi  a  payment  of 
f  22  on  tlie  6tb  day  of  September,  1898.  Be- 
•pondmVs  coimsel  con1»nds  it  Is  not  clear 
whether  tbe  credit  was  Indorsed  in  1891  or 
1898,  bnt  we  must  look  to  tbe  transcript  for 
tSie  Cseti,  and  the  transcript  shows  it  was  In- 
dorsed tat  189S.  Shortly  after  taie  note  was 
ezeented,  althoivb  it  had  been  previously 
uwlgned  to  Jennie  L.  Dawson  (nte  Palmer), 
It  was  deposited  with  her  fhtber,  Jno.  W.  H. 
Falmo:,  who  was  tbe  brothw  of  the  deceas- 
ed, Jas.  B.  Palmer,  and  both  of  them  were 
sons  of  tbe  payee.  The  pnipose  of  tbe  iiayee 
In  d^Hwltlng  the  note  with  Jno.  W.  U.  Pal- 
mer was  to  prevent  the  maker  from  being 

T  S.  8as  Bucotors  and  Admlnlstratera.  voL  SI, 
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pressed  for  payment  No  question  Is  made 
aboQt  appellant's  ownerahtp.  Tbe  note  was 
given  as  the  result  of  a  settlement  between 
Jas.  R.  Palmer  and  his  mother.  The  credit 
on  it  grew  out  of  an  arrangement  between 
Jno.  W.  M.  Palmer  and  Jas.  B.  Palmer  In 
regard  to  the  funeral  expenses  of  their  mo- 
ther, who  died  in  1890.  It  was  agreed  be- 
tween the  two  sons  that  each  should  bear 
one-half  of  her  funeral  expenses,  but  that 
Jas.  B.  Palmer  should  have*  credit  for  tbe 
half  be  paid  on  the  note.  Jno.  W.  M.  Palmer 
advanced  the  entire  amount  and  subsequent- 
ly James  B.  Palmer  reimbursed  falm  for  half 
of  It  and  at  that  time  the  credit  was  In- 
dorsed. The  note  was  filed  for  allowance 
August  6,  1902.  Notice  of  Its  presentation 
was  given  July  21, 1902.  All  the  facts  In  re- 
gard to  Its  execution,  amount  Indorsement 
to  appellant  and  tbe  credit  were  elicited 
from  Jno.  W.  H.  Palmer;  but  bis  testimony 
was  afterwards  excluded  by  the  circuit  court 
for  tbe  reason  that  be  was  the  agent  of  bis 
mother  in  the  transactloii  with  Jas.  R.  Palm- 
er leading  to  tbe  giving  of  the  note,  and 
the  witness  was  deemed  to  be  disqualified 
because  his  brother  Is  dead.  It  might  be 
questioned  whether  Jno.  W.  M.  Palmer  was 
tbe  agent  of  bis  motber  in  tbe  matter  at  all. 
He  testified  that  he  was  no  more  her  agmt 
than  bis  brother's,  and  he  appears  to  have 
acted  in  a  clerical  capacity  in  adjusting  the 
account.  Be  that  as  It  may,  it  is  certain, 
from  the  decisions  on  the  point,  tliat  he  was 
a  competent  witness  if  he  had  no  interest  In 
the  suit  and  we  think  he  bad  none.  The 
point  was  directly  decided  in  Clark  v.  Tblas, 
173  Mo.  028,  78  8.  W.  616,  and  that  U  the 
latest  adjudication  on  it  It  must  control  the 
decision  of  this  case^  and  lead  to  a  reversal 
of  the  Judgment 

An  objection  was  raised  to  the  affidavit  to 
the  demand  filed  In  the  probate  court  on  the 
score  that  it  was  made  by  B.  L.  Dawson,  In- 
stead of  the  claimant  herself,  and  contains 
no  statement  that  Dawson  was  the  agent  of 
the  claimant  or  that  he  had  bad  the  man- 
agement of  the  business  out  of  which  the  de- 
mand originated,  or  had  means  of  knowing 
personally  the  facts  necessary  to  be  stated  In 
the  affidavit  Tbe  statute  requires  an  affi- 
davit to  a  demand  against  an  estete  which 
la  made  by  an  agent  to  conteln  a  statement 
of  that  fact  Bev.  St  1899.  I  196.  It  does 
not  require  the  affidavit  to  contain  a  stete- 
ment  that  the  agent  bad  had  the  manage- 
ment of  the  business  out  of  which  tbe  de- 
mand grew,  or  had  means  of  knowing  the 
verified  facts.  Those  things,  we  apprehend, 
may  be  shown  by  evidence  aliunde.  The  af- 
fidavit was  defective  in  not  disclosing  that  It 
was  made  by  the  agent  of  tiie  clelmant  but 
that  defect  may  be  cured  by  an  amendment 
Woemer,  Administration  Law,  p.  *808; 
Walker  v.  Wlgginton'a  Adm'r,  60  Ala.  579: 
ChndweU  v.  Ghadwell,  98  Ky.  648,  88  8.  W. 
1118. 

As  to  when  tbs  payment  wu  credited  on 
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tbe  note  was  a  qnestloD  for  tbe  trier  of  the 
facts  to  determine. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded. 

BLANI^  P.      ftnd  RETBUBN,  concur. 


PUHDY  T.  PFAPP.* 

(Conrt  of  Ai^eals  at  St  Loula,  Mo.    Feb.  2, 
1904.) 

PLBADINOS— AMENDMENT— CHANGE  OF  0AU3B 
OF  ACTION. 

1.  Under  fiev.  St.  1899,  t  657,  proTidinf  for 
the  ameadment  of  pleadings  which  do  not 
cliange  eubBtantially  the  claim  or  defense,  au 
amended  petition  introducins  a  cause  of  action 
different  from  that  stated  in  the  original  peti- 
tion cannot  be  allowed,  although  the  cause  of 
action  stated  therein  does  not  diflw  from  that 
stated  in  a  prior  ameuded  petition,  which  was 
not  objectea  to  as  stating  a  new  cause  of  ac- 
tion, bat  was  overthrown  on  demurrer. 

Appeal  from  Circuit  Court,  lawrence  Coun- 
ty: Henry  CX  Pepper,  Judge. 

Action  by  Ida  N.  Purely  against  Albert 
F.  Pfaff.  From  a  Judgment  Cor  defendant, 
plaintiff  appeals.  Affirmed. 

Washington  Cloud,  for  appelant 

RBTBURX,  J.  Tbe  sole  question  present- 
ed for  the  decision  of  this  court  necessitates 
the  reproduction  of  the  plalntUTs  pleadings, 
although  they  are  somewhat  lengthy.  Plain- 
tiff brought  this  action  to  November  term 
of  the  circuit  conrt  of  Lawrence  county, 
by  filing  the  following  petition:  "Plaintiff 
states:  That  on  June  1,  1800,  and  for  a 
long  time  prior  thereto,  George  A.  Purdy 
was  and  had  been  postmaster  at  Pelrce  City, 
Missouri,  under  an  appointment  of  tbe  Pres- 
ident of  tbe  United  States  for  a  term  ending 
January  21,  1902.  That  as  such  he  had  ex- 
ecuted bond  to  the  United  States  In  the  sum 
of  ^,000,  by  which  be  had  bound  himself, 
bis  heirs  and  executors,  to  perform  and  to 
cause  to  be  performed  all  the  duties  of  said 
office  during  bis  said  term  and  until  his 
successor  should  be  duly  appointed  and  take 
charge  of  said  <^ce.  That  tbe  defendant 
and  others  were  his  securities  In  said  bond, 
and  by  Its  terms  become  liable  to  the  pen- 
alties of  the  same  If  default  was  made,  and 
the  principal  In  said  bond  should  not  pay 
the  same.  That  the  duties  of  said  office 
were,  In  part,  that  a  suitable  room  and  place 
should  be  maintained,  with  boxes,  safes,  and 
other  furniture  and  fixtures  to  receive  all 
mailable  matter  coming,  see  that  it  was 
properly  stamped,  cancel  tbe  stamp,  and  for- 
ward the  same  to  Its  proper  destination;  to 
receive  and  distribute  all  such  matter  as 
might,  through  tbe  regular  channels  of  the 
mall,  come  to  said  office;  to  sell  stamps  and 
postal  cards,  issue  money  orders,  and  col- 
lect fees  and  commission  tterefor;  to  rent 
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the  boxes  and  collect  the  rentals  due  on 
same;  to  pay  off  .all  legitimate  expeoses, 
including  bis  own  salary  and  commissions, 
and  remit  the  balance  to  the  United  Statu 
treasury.  That  for  his  services  he  rectived 
about  one  hundred  and  fifty  dollars^  out  4tf 
which  he  had  to  pay  two  clerks  and  all 
other  expenses.  That  all  the  fixtures  and 
f  ami  tare  was  furnished  by  the  postmaster 
at  his  own  coat,  and  was  his  own  Indlvidoiil 
property.  That  the  said  Purdy  was  on  said 
date  employing  two  clerks,  for  which  he 
paid  them  $30  and  %15,  respectively,  and  th« 
said  clerks  were  doing  all  the  work  required 
In  said  office.  Plaintiff  says  that  on  the 
Ist  day  of  June  aforesaid  the  said  George 
A.  Purdy  died,  leaving  the  said  office,  with 
all  Its  fixtures,  furniture,  and  t)elongIng8,  in 
charge  of  the  pialntlfl,  as  his  widow  and 
Kcecutrix,  but  more  Immediately  in  charge 
of  the  clerks  aforesaid,  who  were  there  and 
continued  thereafter  to  perform  all  the  wort 
In  said  office  at  the  same  salary,  till  tiw 
successor  of  said  Purdy  was  appointed  and 
took  charge  of  said  office  on  the  Ist  day  at 
April.  1901.  That  In  order  that  tbe  securi- 
ties on  his  said  bond  and  the  estate  of  Purdy 
be  fully  protected,  and  the  contract  therein 
contained  be  fully  executed  till  such  time  as 
the  successor  should  be  appointed.  It  was 
arranged  between  the  plaintiff  and  tbe  bonds- 
men for  the  defendant  to  be  In  pmonal 
charge  of  said  office,  and  to  act  for  them 
(pro  tem.),  and  do  auch  acts  and  datles  as 
could  only  have  been  done  by  the  said 
George  A.  Purdy  personally,  take  charge  of 
the  receipts  of  said  office,  collect  the  com- 
pensation allowed  to  said  Purdy,  pay  all  tbe 
expenses,  all  of  tbe  same,  and  after  rec^ir- 
ing  a  reaacmable  compensation  for  bis  serr- 
Ice,  pay  the  remainder  to  plalntlfT.  That 
under  Mid  arrangement,  agreement,  and  un- 
derstanding the  def^dant  c<dlected  each 
month  the  sum  of  one  hundred  and  fifty  dol- 
lars, paid  to  the  clwks  forty-five  df^ars, 
which  was  all  the  eqtrases  for  which  the 
office  was  liable,  appiy^prlated  the  balance 
of  one  hundred  and  five  dollars  each  mootb 
to  bis  own  use.  and  continued  to  do  this  tm 
ten  mtmths,  and  has  failed  to  account  ttr 
tbe  said  sum  of  fl,0fi0  so  recdved,  txt  to 
pay  the  same,  or  any  part  thereof,  to  tbe 
plaintiff,  although  required  so  to  do.  Tbat 
the  said  George  A.  Purdy  left  a  will,  by 
which  he  devised  all  his  property  and  per- 
sonal effects  to  this  plaintiff,  who  was  also 
appointed  and  named  there  as  his  executrix, 
which  will  was  on  the  401  day  of  June,  19i>iJ; 
duly  probated  In  Lawrence  county,  and  let- 
ters testamentary  were  granted  to  plalntilL 
That  on  the  1st  day  of  October.  1901,  plahh 
tiff  demanded  of  defendant  tbe  amount  sued 
for.  Wherefore  plaintiff  prays  Judgment  for 
one  thousand  and  fifty  dollars,  with  the  in- 
terest thereon  from  the  1st  day  of  October, 
1901,  at  the  rate  <tf  six  per  cent,  Bsd  for 
costs." 

Defendant's  general  demmm  was  wmlt- 
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4nir  tbe  action  of  tbe  court^  when,  hy  leave 
«f  conrt,  plaintiff  sobstltntied  an  amended 
petltloD,  ttaOB:   "Plalotlft  for  amended  peti- 
tion, Btates:  That  on  tbe  Ist  day  of  June, 
ber  taosband,  George  A.  Pnrdy,  waa 
poatmastor  at  Felroe  Cat]r.  Ulaaonrl,  under 
an  appointment  of  the  President  for  a  term 
endli^  January  21, 1SX&,  and  had  at  a  large 
outlay  lumlslied  the  office  wtth  the  latent 
and  most  improved  fixtures  and  furniture 
for  convenlentlr  operating  tbe  office,  and 
liad  procured  the  assistance  of  clerks,  wbom 
lie  had  trained  until  they  were  Cully  com- 
petent to  cany  ca  said  office,  for  all  of 
-which  he  received  about  91,800  per  year,  out 
of  whl£h  he  paid  his  clerks  HB  par  month. 
He  had  execnted  a  bond  to  the  government 
In  the  sum  of  |6,000,  condltl<med  that  said 
office  Should  be  carried  on  during  his  term 
according  to  law,  and*  tbe  defendant  Al- 
Imrt  Pfaff.  and  R.  T.  Brite^  Frank  Wlcks^ 
Barney  UuUrenln,  CBas.  Hellweg,  Fred  Al- 
bert, were  his  bondsmen.  That  on  the  aaid 
lat  day  of  June.  1000.  tbe  said  Oewge  A. 
Furdy  died  teatate,  giving  to  plaintiff  all  his 
persmal  effects,  and  appointing  her  execu- 
trix of  his  will,  with  full  power  of  diapos* 
Ing  of  his  property,  and  thereafter,  on  tbe 
4th  day  of  June,  the  said  will  waa  probated, 
"When  she  took  cbarge  of  the  estate,  including 
the  post  office,  fixtures,  and  furniture  afore- 
said.  Upon  the  death  of  George  A.  Purdy 
tbe  bondsmen  aforesaid  took  cbarge  of  the 
ofl^ce,  iDclading  the  property,  and  deputed 
the  defendant  to  carry  on  tbe  business  of 
said  office  nntU  such  time  as  other  arrange- 
ment sbonid  be  made.   Soon  after  the  plaln- 
tlff  took  cbarge  of  her  late  husband's  affairs 
there  waa  a  movement  made  by  ber  frieuda 
to  give  ber  the  benefit  of  tbe  office  during 
tbe  unexpired  term  of  ber  late  husband,  of 
which  tbe  defendant  was  advised,  and  came 
to  the  home  ot  ii\fi  plalntlfl  to  confer  with 
her  in  regard  to  tbe  matter,  and  Informed 
her  that  he  bad  Intended  to  apply  for  tbe 
office,  but  he  bad  heard  of  the  movement  of 
ber  friends  to  give  ber  the  benefit  of  the 
office,  and.  if  she  desired  it,  he  would  be 
glad  to  asBlBt  her.  and  would  not  put  In  an 
application  until  the  expiration  of  said  term; 
but  that  be  would  like  to  stay  in  the  o.fflce, 
and  qualify  himself  to  become  postmaster, 
and  place  her  friends  under  obligations  to 
assist  him  to  get  the  appointment   That  the 
assistant  postmaster  and  clerks  were  com- 
petent and  able  to  carry  on  tbe  office  with- 
out bis  assistance,  but  that  for  the  reason 
mentioned  he  would  like  to  be  retained,  and 
bis  compensation  would  be  small,  as  the 
6fflce  was  fully  equipped,  and  the  bond 
would  continue,  and  he  would  have  no  ad- 
ditional responsibility.    That  be  wanted  her 
to  have  so  much  of  the  pay,  tnasmuch  as  It 
all  rightfully  belonged  to  ber.    That  be 
would  be  glad  to  assist  her  in  any  way  he 
conld,  and  that  be  would  go  ahead  and  con- 
tinue to  act  for  the  bondsmen,  and,  after 
paying  the  expenses  ttf  clerk  hire,  rental  of 


fixtures,  and  a  reastmable  compensation  for 

such  aeniem  as  he  should  render,  he  would 
pay  her  the  balance  allowed  said  office,  pro- 
vided Bhe  would  allow  him  the  use  of  tbe 
fixtures  and  property  in  said  <tflee  belonging 
to  her,  as  heretofrae  screed  them;  to 
which  she  agreed.  And  she  immediately 
advised  ho*  friends  of  this  arrangement, 
which  was  satisfactory  to  Uion,  and  there- 
upon took  such  steps  as  that  there  was  no 
appointment  made  for  ten  months,  during 
aU  of  which  time  the  defndant  was  fully 
advised  of  what  her  Mends  woe  doing,  and 
be  mts  in  troQuent  oonsultatlon  with  her 
attorney  as  mil  as  herself,  and  professed  to 
be  assisting  In  carrying  out  the  arrangement, 
and  In  furtherance  thereof  continued  in  the 
office,  acquainting  himself  with  tba  duttes 
thereof,  tor  such  time  as  he  could  leave  his 
mercantile  business  at  Monett,  until  April 
1,  1802.  The  same  tdtfks  who  had  been 
doing  the  business  when  he  went  into  the 
office  otmtlnned  to  run  the  office^  as  they 
were  fully  competent  and  able  to  do,  for  the 
same  salary  paid  tberetofwe;  all  the  fix- 
tures and  furniture  ronaining  as  b^ore 
agreed  upon,  tbe  use  ot  which  was  of  great 
value  to  him,  to  wit,  |2fi  a  month,  which 
he  had  theretofwe  agreed  to  pay  plaintiff. 
Plaiutlfl  states  that  the  government  paid  to 
defendant  on  account  of  said  poet  office  $1,- 
SOO,  out  of  which  he  paid  to  the  help  94&0, 
leaving.  In  hla  hands  a  balance  of  $1,050, 
which  he  agreed  to  pay  plaintiff  as  afore- 
said, after  deducting  a  reasonable  amount 
for  his  services  and  other  expense*  which 
would  not  exceed  $300,  which  be  has  failed 
to  pay  plaintiff,  although  often  demanded; 
wherefore  she  prays  that  by  reason  of  tbe 
agreement,  and  by  reason  of  the  use  of 
the  property  and  fixtures  afor^aid,  she  have 
judgment  for  the  sum  of  $750,  with  interest 
thereon  from  the  time  of  demand,  to  wit, 
the  let  day  of  May,  1801,  at  the  rate  of  six 
per  cent.,  and  costs." 

A  demurrer,  based  on  the  reasons  that  the 
amended  petition  did  not  state  facts  suffldeut 
to  constitute  a  cause  of  action  against  de- 
fendant, and  that  several  causes  of  action 
were  sought  to  be  pleaded  In  tbe  same  count, 
was  sustained,  and  a  second  amended  peti- 
tion filed  by  leave,  Id  form  following: 
"Plaintiff,  for  amended  petition,  states:  that 
on  tbe  Ist  day  of  .June,  1000,  ber  busband, 
George-  A.  Purdy,  was  postmaster  at  Pelrce 
City,  Missouri,  under  tbe  appointment  of  the 
President  for  a  term  ending  January  21, 1902, 
and  had  at  a  large  outlay  furnished  the  office 
with  fixtures  and  furniture  for  convenientiy 
operating  the  same,  which  remained  bis  prop- 
erty. He  had  execnted  a  bond  to  the  gov- 
ernment, conditioned  as  required  by  law,  with 
the  defendant  and  others  as  his  bondsmen. 
That  on  the  1st  day  of  June,  1900,  the  said 
Gewge  A.  Purdy  died  testate,  leaving  to  the 
plaintiff  all  bis  effects,  Includtog  the  proper- 
ty aforesaid,  appointing  ber,  the  plaintiff,  ex- 
ecutrix of  his  said  will,  with  full  power  of 
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udng  and  dlspoBlng  of  all  of  the  personal 
property  and  efCects  belonging  to  said  estate. 
Tbat  on  the  4th  day  of  June,  1900,  said  wUl 
was  duly  probated,  and  then  she  took  charge 
of  the  said  estate,  inclndlng  tbe  pr(H>erty  hore- 
lnbef<»«  and  hereinafter  mentioned.  Tbat 
upon  the  death  of  said  George  A.  Purdy  the 
bondamen  took  charge  of  the  office,  and  de- 
puted the  defendant  to  carry  on  said  office 
□ntU  snch  time  aa  other  arrangements  sbould 
be  made,  which  he  then  and  there  did.  And 
tbe  defendant  desiring  to  hold  and  use  tiie 
said  flxturea  and  furniture  In  said  office  be- 
longing to  her  as  aforesaid,  consisting  of  lock 
and  call  boxes  and  general  delivery  boxes 
and  connections,  safe,  distributing  boxes,  ta- 
ble and  boxes,  racks,  stoyes,  chairs,  and  all 
othw  furniture  and  fixtures  used  in  the  Pelrce 
City  post  office  at  that  time,  for  which  he 
thm  and  there  agreed  and  undertook  to  pay 
plalntlfP  (25  per  month  for  the  use  thereof. 
That  under  said  agreement  be  kept  and  used 
said  property  for  ten  months,  by  which  he 
became  indebted  to  plaintiff  in  the  sum  of 
|250,  which  amount  the  d^endant  has  failed 
to  pay,  although  often  requested  so  to  do. 
Wherefore  plaintiff  prays  judgment  for  92CO, 
the  Interest  and  costs.  Plaintiff,  for  another 
cause  of  action,  alleges:  Tbat  on  the  4th 
day  of  June,  1900,  she  was  the  owner  and 
entitled  to  the  possession  of  the  following 
personal  property,  to  wit,  all  the  furniture 
and  fixtures  of  the  Pelrce  City  post  office,  con- 
slating  of  lock  and  call  boxes,  general  deliv- 
ery, money  and  stamp  departm^ts,  desks, 
Iron  safe,  chairs,  distributing  table,  racks, 
stove,  and  all  other  furniture  and  fixtures 
used  in  said  c^ce.  And  the  defendant,  de- 
siring to  use  the  same,  was  permitted  to  do 
so  by  the  plaintiff,  upon  his  request,  for 
which  he  undertook  to  pay  a  reasonable  sum 
for  the  use  of  same,  which  the  plaintiff  al- 
leges was  f  26  per  mpnth.  That  he  continued 
to  use  the  same  for  tea  months.  That  he 
has  failed  to  pay  said  sum  or  any  other  sum 
for  the  use  thereof,  though  often  requested  so 
to  do.  Wherefore  she  prays  Judgment  tor 
two  hundred  and  flf^  dollars.  Interett*  and 
costs." 

A  motion  to  strike  out  this  second  amend- 
ed complaint,  predicated  on  objection  that  it 
was  a  change,  departure  from,  and  abandon- 
ment of  the  cause  of  action  attempted  to  be 
set  up  In  plaintiff's  original  petition,  was  sus- 
tained. Plaintiff  declined  to  plead  forthw. 
and  from  judgment  far  d^bndant  this  appeal 
has  been  duly  taken. 

The  appellant  seeks  to  uphold  the  second 
amended  petition  upon  the  theory  that  there 
was  DO  departure  therein  from  the  amended 
petition,  the  cause  of  action  pleaded  In  the 
final  complaint  having  been  contained  in  a 
different  form  in  the  first  amended  pleading, 
which  defendant,  In  lieu  of  assailing  by  mo- 
tion to  strike  out  as  a  departure  from  the 
original  petition,  elected  to  test  the  legal  ef- 
fect of  by  demurrer.  Under  the  Code  the 
office  of  a  demurrer  Is  the  same  as  It  was  at 


common  law.  It  still  Is  directed  to  tbe  legal 
effect  of  the  pleading  for  defects  anuiTait  oa 
face  of  the  pleading,  but  is  confined  In  rams 
to  the  statutory  limits.  Bliss,  Code  Pleading 
I  404;  Beattie  Mfg.  Co.  v.  Gerardi.  166  Mo. 
142,  65  S.  W.  1036.  But  the  amended  peti- 
tion may  have  been  vulnerable  to  objections 
by  demuxTW  testing  Its  legal  saffideiicy  In  set- 
ting forth  a  valid  cause  of  action,  and  also 
to  motion  to  strike  out  as  constttatlng  a  de- 
parture from  the  cause  of  action  pleaded  In 
the  petiUmi:  the  resort  to  such  motion  being 
the  proper  method  of  raising  the  qoeeUoo  ^ 
such  variance.  Manufactnring  Co.  t.  Gersr- 
dl,  supra.  In  ScovlU  t.  Glasner,  70  Mo.  4ttk 
later  approved  In  Llese  v.  i£eyex,  143  Mo.  647, 
4fi  S.  W.  282,  tbe  tests  by  which  to  detamlne 
whether  a  second  petition  Is  an  amendment 
or  the  substitution  of  a  new  cause  of  actioa 
is  discussed  at  length,  and  declared  to  be, 
first,  whether  the  same  evidence  will  support 
both  petitions,  and,  next,  whether  the  same 
measure  of  damages  will  apply  to  both.  If 
these  questions  are  answerable  In  tbe  afflnna- 
tive,  tbe  modification  is  an  amendment;  If 
In  the  negative,  a  new  cause  of  action  is  Kop- 
planted,  and  it  Is  a  substitution.  The  orig- 
inal petition,  while  abandoned  the  plain- 
tiff for  purpose  of  presenting  her  rifgbt  of  ac- 
tion, remained  the  standard  by  wlddi  to  de- 
tramlne  whetbw  subsequent  peUtiaos  em- 
braced the  original  cause  of  action  qMm 
j  which  suit  was  brought,  or  were  d^tartnics 
therefrom,  and  recovwy  on  new  canses  of 
action  sought  Ross  v.  Land  Co.,  162  Mo. 
817,  62  S.  W.  084.  While  the  riSht  of  amend- 
ment under  the  Code  Is  liberal  and  compre- 
hensive, a  limitation  imposed  thereon  in  this 
state  la  tbat  an  amendment  of  a  petition 
shall  not  Introduce  new  causes  of  action,  and 
after  instituting  an  action  upon  one  state  of 
facts  plaintiff  Is  not  permitted  by  amaidment 
of  tbe  complaint  to  sub^tute  a  different 
cause  of  action  from  that  stated  In  tlie  orig- 
inal petition,  thus  BDbstautlally  ri*wnglng  his 
original  claim.  Boss  v.  Land  Co.,  aapni 
Llese  V.  Meyer,  supra;  Heman  v.  Olann.  129 
Mo.  325,  31  8.  W.  589;  Bev.  St.  1890,  f  667. 

The  Judgment  of  the  trial  court  was  cor* 
rect,  and  Is  affirmed. 

BLAND*  P.     and  GOODS.  J„  coticiir. 


OBANB  V.  NOEL  et  aL* 

(Court  of  Appeals  at  St  Louis,  Mo.    Dee;  L 

1903.) 

aUBROOATION— TOLUNTART  PATHBNT  OT 
DEBT  BT  STRANQira. 

1.  An  agent  gave  a  bond  to  his  prisclpsl. 
with  defendante  as  his  soreties,  but  before  any 
liability  accrued  thereon  plaintiff  was  ai^ointea 
to  succeed  the  agent  aud  as  put  of  the  cod- 
slderatioD  of  his  appointment  agreed  with  th« 
principal,  without  the  knowledge  of  defeitdaDt& 
to  pay  over  any  sums  which  the  first  agent  and 

•R«bMrtBB  denied  DsoambBF  IB,  int. 
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defeodaDts,  as  his  sareties,  failed  to  par,  bnt 
took  DO  asBtgntnent  of  the  bond.  Held  that,  on 
pa^int;  a  sum  to  hia  principal  in  ftoranauce  of 
the  acreement,  be  was  not  entitled  to  be  anbro- 
satea  to  the  rights  of  hli  principal  against  de- 
fendants on  the  bond. 

Appeal  from  St  Louia  dnmlt  Oonrt;  War- 
Wick  Hough,  Judge. 

Action  by  Charles  L.  Crane  against  Harry 
Q.  Noel  and  others.  From  a  decree  for  plaln- 
tUF,  defendants  appeal.  BeTersed. 

Lyon  &  Swarta  and  Thoa.  J.  Hoolan,  for 
appellants.   F.  IL  Hasklna,  for  respondent 

OOODB.  J.  The  petition  In  this  case  Is 
In  the  nature  of  a  bill  in  equity,  and  the 
purpose  of  the  action  is  to  hare  the  respond- 
ent subrogated  to  rights  held  by  the  Green- 
wich Insurance  Company  as  the  obligee  of 
n  bond  made  by  Felix  Levy,  as  principal,  and 
Noel  and  Cohn,  as  sureties.  Levy  was  ap- 
pointed agent  of  the  insurance  company  for 
the  dty  of  St.  Louis,  and  gave  bond  for  the 
faithfiU  performance  of  bis  duties,  among 
which  was  the  payment  to  the  company  of 
the  premiums  collected  on  policies.  The 
bond  wag  given  in  1896.  Respondent  Crane, 
was  appointed  agent  In  succession  to  Levy 
In  October.  1897,  and  as  part  of  the  coosld- 
^ration  tor  his  appointment  agreed  to  be- 
come surety  for  Levy  and  the  appellants, 
his  sureties  on  said  bond,  and  to  pay  any 
premiums  to  the  company  those  parties  might 
fail  to  pay.  The  cause  below  was  tried  on 
tbts  agreed  statement  of  facts: 

"It  iB  hereby  stipulated  by  and  between 
plaintiffs  and  defendants  that  the  above-en- 
titled cause  may  be  submitted  to  the  court 
for  Judgment  on  the  following  agreed  state- 
ment of  factfl^  to  wit:  That  the  Greenwich 
Insurance  Company  is  a  corporation,  duly 
incorporated.  That  on  or  about  the  29th 
day  of  December,  1896,  It  was  mutually 
agreed  between  the  Greenwich  Insurance 
Company  and  Felix  Levy  that  said  Felix 
Levy  should  act  as  agent  for  the  said  Green- 
wich Insurance  Company  in  the  city  of  St 
Louis,  Mo.,  and  as  such  agent  should  issue 
and  sign  and  deliver  policies  of  insurance  In 
said  Greenwich  Insurance  Company,  collect 
the  premium  on  the  same,  and  properly  ac- 
count for  and  pay  over  to  said  Greenwich 
Insurance  Company  all  premiums  on  poli- 
cies of  insurance  issued  by  him  and  all 
moneys  which  might  at  any  time  come  Into 
his  hands  or  pass  under  his  control  as  such 
agent  That  before  entering  upon  his  du- 
ties as  such  agent,  to  wit  on  or  about  De- 
cember 29,  1896,  and  as  part  of  the  agree- 
ment above  referred  to,  Felix  Levy  made 
and  delivered  to  said  Greenwich  Insurance 
Company  a  bond  signed  and  sealed  by  said 
defendant  Felix  Levy  as  principal,  aild  by 
defendants  Harry  G.  Noel  and  H.  A.  Cohn 
as  sureties,  whereby  said  defendants  bound 
themselves  In  the  penal  sum  of  one  thou- 
sand dollars  to  the  Greenwich  Insurance 
Company;  the  condition  of  said  bond  being 
that  if  the  said  Felix  Levy  should  duly  and 


properiy  account  for  and  pay  over  to  said 
Gre«iwich  Insurance  Company  all  premiums 
oh  policies  of  Insurance  Issued  by  him,  and 
all  moneys  which  might  at  any  time  come 
Into  Us  -handa  or  pass  under  his  control  as 
such  agent  then  said  bond  should  be  void; 
otherwise  to  remain  in  full  force  and  effect 
Said  bond  being  the  same  one  attached  to 
plaintUTs  petition  in  this  case.  That  there- 
after defendant  Felix  Levy  did  as  such  agent 
Issue  policies  in  said  Greenwich  Insurance 
Company  to  varfons  parties,  the  premiums  on 
which  policies  amounted  to  the  sum  of  two 
hundred  and  twenty-flve  and  ^Vioo  (¥225.77) 
dollars,  and  as  such  agent  collected  from  the 
said  policy  holders  the  said  sum  of  (225.77, 
whlcb  sum  defendant  Felix  Levy  failed  to 
account  for  to  said  Greenwich  Insurance 
Company,  or  to  pay  over  to  them,  and  the 
same  has  not  been  paid  the'  said  Greenwich 
Insurance  Company  by  his  sureties  afore- 
aald,  H.  G.  Noel  or  M.  A.  Cohn.  That  before 
the  said  Felix  Levy,  Harry  G.  No^  and  M. 
A.  Cohn  became  Indebted  as  aforesaid,  to 
wit  on  or  about  October  20,  1897,  plalntUT, 
Ctias.  L.  Crane,  was  appointed  by  said  Green- 
wich Insurance  Company  general  agent  for 
the  state  of  Missouri,  and  as  part  of  the  con- 
sideration for  the  said  appointment  plain- 
tlfl,  Ghas.  L.  Crane,  agreed  and  contracted 
with  said  Greenwich  Insurance  Company  to 
become  surety  for  the  said  Felix  Levy,  Harry 
G.  Noel,  and  M.  A.  Oobn,  and  to  pay  to  said 
Greenwich  Insurance  Company  such  pre- 
miums due  on  Its  policies  of  Insurance  is- 
sued by  said  Felix  Levy  which  the  said  Felix 
Levy  or  his  sureties,  Harry  G.  Noel  or  M.  A. 
Cohn,  failed  to  pay.  But  the  ■  aforesaid 
agreement  between  Chas.  L.  Crane  and 
Greenwich  Insurance  Company  was  made 
without  the  knowledge  or  request  of  either 
Harry  G.  Noel  or  M.  A.  Cohn.  That  by  rea- 
son of  the  failure  of  said  Felix  Levy,  Hnrry 
O.  Noel,  and  M.  A.  Cohn  to  pay  said  Green- 
wich Insurance  Company  the  sum  of  (225.77 
due  as  aforesaid,  and  by  reason  of  and  pur- 
suant to  the  contract  and  agreement  afore- 
said between  Chas.  L.  Crane  and  the  Green- 
wich Insurance  Company,  plaintiff,  Chas.  L. 
Crane,  did  pay  to  said  Greenwich  Insurance 
Company  the  said  sum  of  (226.77,  and  said 
sum  of  $22o.77  has  not  been  repaid  to  Ghas. 
L.  Crane  by  Felix  Levy  or  his  sureties,  Har- 
ry G.  Noel  or  M.  A.  Cohn,  although  the  same 
has  been  demanded  of  them.  But  said  pay- 
ment of  (225.77  by  Chas.  L.  Crane  to  Green- 
wich Insurance  Company  was  made  without 
the  knowledge  or  request  of  either  Harry  G. 
Noel  or  M.  A.  Cohn.  And  It  Is  further  ad- 
mitted by  both  parties  that  defendanto  Harry 
O.  Noel  and  M.  A.  Cohn  were  not  notified  of 
the  said  defalcation  of  Felix  Levy  until  Jnne 
1, 1901." 

The  action  was  originally  brought  against 
Levy  as  well  as  the  appellants,  hut  was  sub- 
sequently dismissed  as  to  him.  Judgment 
went  against  Noel  and  Cohn.  and  they  ap- 
pealed. 
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The  Judgment  In  tUa  caw  !■  aualled  from 
the  ivemlBe  that  the  agreed  facta  show  the 
reqXHideiit  was  a  rolunteer  In  becoming  nufe- 
t7  and  In  making  good  to  the  Insuraiuw  com- 
pany any  defalcation  that  occnrred  during 
Levy's  agency.  The  agreed  statement  of 
fiuits  says  respondent  was  apptdnted  agent 
for  the  Insarance  company  prior  to  the  accro- 
al  of  Levy's  Indebtedness;  that  he  contracted 
to  become  surety  for  the  latter  and  the  ap- 
pdlants,  and  to  pay  whatever  premiums  they 
failed  to  pay;  but  that  appellants  Noel  and 
Cohn  had  no  knowledge  of  the  arrangement. 
It  la  not  stated  whether  Levy  knew  or  was 
IgnozHut  of  it  Neither  Is  It  atnted  that  the 
Insurance  company  asked  respondent  to  be- 
come Bure^,  or  made  bis  appointment  as 
agfflit  dependent  on  his  doing  so.  Choses  in 
action  are  now  asaiguable,  and  respondent 
could  have  purcbased  the  demand  of  the  In- 
surance company  against  Levy  and  the  ap- 
p^nts.  That  fact  is  pressed  on  ns.  But 
In  sppralslng  its  force  we  must  remember 
that  chosa  have  always  been  assignable  In 
equity,  and  that  the  paje  of  the  right  ol  sub- 
rogation  was  fixed  by  chancery  courts  with 
their  assIgnaUllty  and  all  the  tanplications 
which  flow  from  that  equity  rule  in  mind. 
No  strength  is  lent  to  respondents  case  by 
the  change  in  the  law  rendering  choses  as- 
signable and  permitting  asBlgnees  to  sue  on 
tfa«n.  But  the  argument  Is  persuasive  Out, 
as  equity  tolerates  the  assignment  of  a  debt, 
it  riionld  also  accord  the  full  benefit  of  all 
securities  held  by  a  credits  to  a  party  who, 
Instead  of  buying  the  demand  and  taking  an 
assignment  of  it,  voluntarily  binds  himself  as 
surety  for.  the  demand,  and  afterwards  pays 
It  The  barrier  against  the  right  of  subroga- 
tion in  such  instances  is  technical,  but  firmly 
established.  Subrogation  la  a  remedy  made 
use  of  by  courts  of  equity  as  an  efficient  aid 
to  Justice,  and.  in  the  main,  does  not  depend 
on  a  contractual  obligation;  thohgh  a  man 
may  acquire  the  right  to  a  conventional  sub- 
rogation by  contract  This  happens  when 
one  liquidates  a  demand  secured  by  lien  or 
guaranty,  and  tofces  an  assignment  of  It,  or 
agrees  with  the  creditor  that  any  security 
held  by  the  lattw  shall  continue  available  ^or 
the  collection  of  the  demand.  No  proof  ex- 
ists that  an  agreement  was  made  between 
Crane  and  the  insurance  company  which 
would  entitle  the  fnrmer  to  sue  Levy's  bonds- 
men for  reimbursement  of  the  sum  paid  to 
the  cwnpany  on  account  of  Levy's  defalca- 
tion. Yet  we  can  find  none  but  a  technical 
mison  why  Crane  should  not  have  the  same 
right  to  sue  on  the  bond  that  the  company 
had  before  It  was  paid,  and  to  decide  In  fa- 
vor of  Crane's  right  might  advance  the  rem< 
edy  along  the  path  of  Justice.  But  the  rule 
has  ever  twen  that  a  vtdunteer  who  pays  a 
debt  without  being  requested,  ai^  without 
any  Interest  in  the  matter,  or  compulsion  to 
pay  in  order  to  protect  himself,  acquires  no 
right  of  subrogation  by  paying  unless  he  con- 
tracts for  it  with  the  creditw;  that  la,  be- 


comes, in  elTect,  an  equttable  aaslgiwe  of  the 
debt  Bunn  v.  Lindsay,  95  Mo.  2S0.  7  8.  V. 
478,  6  Am.  St.  B^.  48;  Sheldon.  Snbrogatioa 
(2d  Bd.)  I  8.   One  may  tldnk  of  a  stramcr 
paying  the  debt  of  some  one  eiae  In  drcuni- 
stances  that  would  constitute  bil  oflkdona  In- 
termeddling with  the  ^toc'a  bualness^  and 
afford  tile  payer  no  good  claim  in  eqntty  ts 
the  securitieB  held  by  the  credltw.  If  the  test 
of  the  right  to  be  anbstitated  was  the  pur- 
poae  for  which  paymmt  la  made,  u  being  a 
purpose  laudable  In  itself,  and  IncIiidUig  an 
intention  to  preserve  fba  debt,  and  obUgar 
tions  collateral  tbembo,  for  the  benefit  nt  the 
payer,  instead  of  extinguishing  the  debt, 
Crane's  standing  would  be  better.    But  the 
test  la  not  the  motive  of  the  party  who  pays, 
but  whether  or  not  he  acted  as  a  -rolunteer. 
Whether  he  did  or  not  Is  sometimes  dtDenlt 
to  say.  But  accordtog  to  the  dedsiona  In  tols 
state  and  the  great  weight  of  oataide  anttuHi- 
ty  Crane's  status,  wbea.  he  bound  himself  as 
surety  for  Levy  and  these  appellanta,  was 
that  of  volunteer.  That  Noel  and  Ootaa  knew 
nothing  of  his  act  is  certain.  It  does  not  ap- 
pear that  Levy  knew  of  it  or  that  flie  insui^ 
ance  company  required,  or  even  requested, 
it    For  aught  that  Is  disclosed,  it  was  an 
unnecessary  step,  taken  by  him  on  liia  own 
motion.    It  was  not  a  compniaory  one  we 
know.  Hence,  If  he  detfred  to  ataad  In  the 
shoes  of  the  Insurance  company  la  the  emit 
he  had  to  pay  money  on  account  of  lila  self- 
imposed  suretyafalp,  he  ought  to  have  atlpo- 
lated  that  Levy'a  bond  should  be  assigned  to 
him,  or  toure  to  his  benefit  We  find  prece- 
dents in  Bllssourl,  and  elsewhere^  too,  wtrase 
force  we  are  unable  to  escape,  as  they  look  to 
be  undlstlnguisbable  on  prln<^le  from  this 
case.    Bunn  v.  Undsay,  supra;  Norton  t. 
Hlghleyman,  88  Mo.  621;  Price  v.  Courtney. 
87  Mo.  387,  06  Am.  Rep.  453;  Bvans  v.  Hal- 
leck,  83  Mo.  876;  Francis  Mill  Co.  v.  Sugg,  Id. 
476;  Wooldridge  v.  Scott  68  Ho.  660;  An- 
glade  V.  St  Avit.  67  Ma  434;  Wolff  v.  Wal- 
ter, 56  Mo.  293;  McPfaerson  v.  Meek.  80  Ma 
346;  Kleimann  v.  Gelselmann.  46  Mo.  App. 
497;  Id..  114  Mo.  437,  21  S.  W.  790.  35  Am. 
St  Rep.  761.   See,  also,  Mtaa.  Life  loa.  Ga  v. 
Mlddleport  124  U.  S.  634,  8  Sup.  Ct  625.  31 
L.  Ed.  637;  Bxcrs.  White  v.  White,  Trustee. 
30  Vt  338;  Garter  v.  Black,  20  N.  C.  361; 
Sblnn  V.  Budd.  14  N.  J.  Eq.  234;  Sheldon. 
Subrogation  (2d  Ed.)  240;  24  Am.  ft  Eng. 
Ency.  I^w  (let  Bd.)  281.  Some  of  Uioae  cases 
presented  a  stronger  equity  in  favor  ot  tbe 
parties  asking  subrogation  than  this  one 
shows  tot  Crane,  because  those  parties  as- 
sumed and  discharged  liens  under  conditions 
requiring  them  to  do  so,  or  suff«  loss  b7  le- 
gal enforcement  of  the  liens.  We  rtfer  par- 
ticularly to  Wooldridge  v.  Scott,  B>vans  v. 
Halleck,  Norton  T.  Hlghl^man.  and  Klei- 
mann V.  O^aelmann.  In  the  case  last  dted 
money  had  been  loaned  to  a  widow,  and  se- 
cured by  a  deed  ot  tmst  on  land  devised  ta 
her  by  her  deceased  husband,  to  lift  a  prior 
deed  of  trust  ocecuted  1^  the  husband.  Tbe 
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loan  wu  made  on  the  flappodtlon  tliat  the 
widow  was  the  devisee  of  the  fee,  but  she 
turaed  out  to  hare  only  a  life  estate,  subject 
to  the  homestead  estate  of  talnor  children  of 
tbe  deceased.  As  the  money  went  to  dis- 
charge the  first  Hen,  and  therefore  for  the 
benefit  not  only  of  the  widow  as  life  tenant, 
but  of  the  children  as  owners  of  the  fee,  the 
asslffnee  of  the  note  given  for  the  loan  claim- 
ed to  be  entitled  by  sabrogation  to  the  lien 
of  the  discharged  deed  ot  trnst.  But  the 
lender  was  held  to  be  a  mere  volunteer,  and 
relief  was  denied.  The  other  cases  are  of 
the  same  tenM>.  In  Garter  v.  Black,  20  N.  a 
5G1,  the  facts  were  like  we  have  here.  A 
bond  signed  by  a  principal  and  surety  was 
offered  to  the  sheriff  of  a  county  In  satisfac- 
tion of  certain  executions.  The  parties  on 
the  bond  were  nonresidents  of  the  county,  and 
the  sheritr  refused  to  accept  it  without  resi- 
dent security.  Thereupon  Carter,  the  plain- 
tiff, boand  himself  as  surety  on  the  bond.  In 
order  to  save  the  execution  debtor.  Carter 
bad  to  pay,  and  afterwards  sued  the  principal 
and  original  surety  on  the  bond.  He  was 
ruled  to  be  a  mere  volunteor,  who  had  be- 
come surety  at  the  Instance  of  the  bidder  <tf 
the  bond,  Instead  of  the  maker.  But  Crane 
does  not  occupy  as  favorable  a  position  as 
CartOT  did,  for  the  former  became  surety,  so 
far  as  we  know,  on  his  own  motion. 

We  have  been  dted  by  respondent's  coun- 
sel to  certain  decIsIonB  supposed  to  have  ac- 
corded the  right  of  subrogation  coi  facts  simi- 
lar to  those  before  us.  Mathews  v.  Alkln,  1 
N.  Y.  695;  Chapeze  r.  Young,  87  Ky.  476.  9 
S.  W.  399;  Hough  v.  Ins.  Co.,  57  111.  318,  U 
Am.  Rep.  18.  The  last  case  does  not  aid  the 
respondent's  contention,  for  the  party  claim- 
ing subrogation  was  bound  In  the  first  In- 
stance to  pay  the  debt  Some  of  the  reasons 
giveu  in  Mathews  t.  Alkln  suppwt  the  posi- 
tion of  the  respondent;  but  It  Is  to  be  noted 
tbat  there  were  valid  grounds,  according  to 
tbe  settled  principles  of  the  law  of  subroga- 
tion, for  granting  relief  to  the  plaintiff  In 
tbat  case.  Tbe  opinion  in  Cbapeze  v.  Youi^ 
favors  the  respondent.  Those  cases,  In  so 
far  as  they  go  beyond  tbe  current  of  authori- 
ty, seem  to  us  to  logically  extend  the  equity 
of  subrogation.  But  the  decisions  of  the 
courts  of  this  state,  as  well  as  tbe  overshad- 
owing weight  of  authority  elsewhere,  con- 
strain us  to  deny  the  relief  which  the  re- 
spondent prays. 

The  judgment  la  therefore  rerersBd. 

BLAND,  P.  X.  and  REYBURN,  concur. 


MARTIN  V.  WITTY  et  at 
<Court  of  Appeals  at  St.  I^s,  Uou   Feb.  2, 

1904.) 

BXEC1IT0RY  CONTRACT— DBPOSrr  IN  BBGROW— 
VARIANCE  BY  PAROL  EVIDENCE. 

1.  An  executory  contncL  complete  in  Itself, 
prorldfaig  merely  that  It  shall  be  deposited  In 

f  L  Bm  Bndnes,  vol.      CauL  Dig.  |  UHL 


a  designated  bank,  shows  on  Its  fiice  that  It  Is 
not  to  be  held  Id  escrow;  sod  It  was  error  to 
admit,  on  tbe  contrary  assumption,  parol  evi- 
dence of  a  condition  of  its  delivery  varying  Its 
terms. 
Goods,  J.,  diS8«ttiDg. 

Appeal  from  Circuit  Court;  Bcotiand  Coun- 
ty; B.  R.  McKee,  Judge. 

Action  by  Andrew  J.  Martin  against  Lee 
T.  Witty  and  others  to  recover  for  breach  of 
contract.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  BeTwsed  and  remanded, 
with  dlrecttons  to  enter  Judgment  for  plain- 
tiff. 

Berkheimer  ft  Dawson,  for  appellant  J. 
D.  Smoot,  for  reqtondents. 

BLAND,  P.  J.  One  Ward  made  his  ap- 
pearance in  Monroe  county,  Mo.,  having  in 
his  possession  fraudulent  abstracts  of  titles 
to  lands  claimed  to  be  situated  in  the  state  ot 
Georgia,  and  designated  as  headrigbt  landa 
Relying  upon  the  abstracts,  several  gentie- 
men  In  Monroe  county  were  induced  to  trade 
in  these  lands.  J.  M.  Jayne  acquired  a  deed 
to  the  lands,  and  conveyed  them  to  T.  R.  Sen- 
ter.  Senter,  tor  a  valuable  consideration,  con- 
veyed them  to  plaintiff,  who,  after  receiving 
bis  deed,  went  to  tbe  state  of  Georgia  to  look 
up  tbe  lands  and  the  titie.  He  ascertained 
that  the  abstracts  of  titie  were  fraudulent, 
and  that  the  headrlght  through  which  the 
pretended  titie  was  derived  had  been  fraudu- 
lently surveyed,  and  the  survey  declared  void 
and  set  aside  more  than  100  years  before  the 
making  of  tbe  abstracts,  as  Is  shown'  by  the 
followtog  certificate  In  respect  to  the  titie  to 
the  lands: 

"State  of  Georgia,  Office  of  Secretary  of 
State.  I,  Philip  Cook,  Secretary  of  State  of 
Georgia,  do  hereby  certify:   That- tbe  grants 

I  of  land  to  John  Hanson  In  Franklin  county. 

I  Georgia,  one  for  two  thousand  acres  and  the 
other  for  five  thousand  acres,  both  grants  In 
the  year  1787,  were  based  on  fraudulent  sur- 
veys and  were  declared  null  and  void  by  an 
act  of  the  General  Assembly  of  Georgia,  ap- 
proved December  28,  1794,  as  shown  by  the 
records  In  this  department  In  Testimony 
Whereof.  I  have  hereunto  set  my  hand  and 

I  the  seal  of  my  office,  at  the  Capitol  In  tbe 

:  City  of  Atlanta,  this  twenty-second  day  of 
June,  In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  one  and  of  the  Independ- 
ence of  the  United  States  of  America  tbe  one 
hundred  and  twenty^flfth.  Philip  Cook,  Sec- 
retary of  State.    [Seal  of  Georgia.]" 

After  learning  that  he  had  no  title,  plaintiff 
returned  to  Missouri,  and  made  a  demand  on 
Jayne  and  the  real  estate  agents  who  bad 
figured  In  the  sale  of  the  lands,  informing 
tliem  of  tbe  swindle  that  bad  been  perpetrat- 
ed. These  gentlemen,  In  compromise  and  set- 
tlement of  tbe  matter  with  pialntltt,  entered 
Into  tbe  following  contract: 

"This  contract,  made  and  entered  into  this 
twenty-seventh  day  of  February,  1901,  by  and 
between  A.  J.  Martin,  of  Clark  county,  Mls- 
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■onrlt  party  of  the  first  part  and  Lee  T.  Wit- 
ty. F>  O.  Carder  and  T.  J.  Bromback,  of  the 
County  of  Scotland,  State  of  Mlsaonrt,  par- 
ties of  tbe  second  part,  wltneasetli:  That  the 
party  of  the  first  part  for  and  In  omaldiaa- 
tion  of  the  sum  of  five  hundred  dollars  to  tw 
paid  as  hereinafter  set  forth,  agrees  to  make 
his  qnltclalm  deed  to  the  south  one  hundred 
and  eighty  acres,  the  north  one  hundred  and 
sixty  acres  of  the  east  flre  hundred  acree  oC 
a  tract  of  land  known  as  t3ie  Jtbn  Hanson 
grant,  being  the  lot  known  as  the  grant  No. 
S8,  and  deeded  to  party  of  the  first  part  by 
Thomas  R.  Senter  and  wife,  said  deed  to  be 
made  to  John  II.  Payne  and  wife.  This  fire 
hundred  dollars  is  to  be  paid  by  parties  of  the 
second  part  on  or  befbre  tiie  first  day  of  Biay, 
A.  D.  one  thousand  nine  hnndred  and  one 
{1901).  Party  of  the  ilrst  part  accepts  said 
five  hundred  dollars  In  foil  of  all  demands  of 
each  and  every  kind  by  reason  of  any  and 
all  trades  made  by  him  through  parties  of  the 
second  part  This  contract  to  be  deposited 
wlOi  the  Vameru'  Bxchange  Bank  of  Mem- 
phis, Ma  A.  J.  Martin.  Lee  T.  Witty.  P. 
O.  Carder.  T.  J.  Brumback." 

Plalntlflr  made  the  quitclaim  deed  as  agreed, 
and  fbrwarded  It  to  tbe  Farmers'  Ezctiange 
Bank  of  Memphla,  Mo..  The  cashlw  of  the 
bank  notified  Jayne  oa  several  occasions  tiiat 
the  deed  was  at  the  bank,  but  Jayne  did  not 
call  ft>r  It  The  contract  was  not  deposited 
wlUi  the  bank  as  was  agreed,  but  was  handed 
to  Jayne.  who  retained  It  In  his  possession, 
and  produced  It  at  the  trial.  Carder,  Jayne, 
and  Witty,  over  the  objections  of  the  plain* 
tiff,  testified  that  one  of  the  conditions  of  the 
contract  was  that  plaintiff  should  furnish 
proof  that  there  was  no  such  land  as  dsacrlb- 
ed  In  the  abstracts  and  in  his  deed  In  the 
state  of  Georgia,  and  that  the  contract  was 
not  to  be  delivered  until  this  condition  was 
complied  with.  The  verdict  was  for  the  de- 
fendants.   Plaintiff  appealed. 

Plaintiff  assigns  as  error  the  admission  of 
parol  evidence  to  vary  the  terms  of  the  con- 
tract On  the  erroneous  assumption  that  the 
contract  was  to  be  held  In  escrow  by  the 
hank,  the  defendants  were  permitted  to  of- 
fer parol  evidence  to  show  that  all  the  terms 
agreed  upon  between  the  parties  were  not 
written  in  the  contract  When  a  written  un- 
dertaking is  deposited  with  a  third  party,  to 
be  held  by  him  until  some  act  is  done  or  some 
condition  is  performed,  parol  evidence  Is  ad- 
missible to  show  the  act  and  its  performance, 
or  to  show  performance  of  the  condition,  for 
the  purpose  of  showing  that  the  party  suing 
is  entitled  to  enforce  the  contract.  But  parol 
evidence  Is  not  admissible  for  the  purpose  of 
ingrafting  upon  the  contract  itself  an  essen- 
tial condition  thereof,  or  to  vary  its  terms. 
Such  evidence  would  violate  the  well-settled 
rule  that  parol  evidence  is  not  admissible  for 
the  purpose  of  varying,  contradicting,  adding 
to,  or  subtracting  ^m  the  terms  of  a  written 
contract  that  is  complete  In  Itself.  The  con- 
tract sued  on  shows  on  Its  face  that  It  was 


not  to  be  deposited  with  the  bank  In  eeerow, 

bat  for  the  convenience  of  the  parties,  and 
for  the  purpose  of  maUng  tlie  bank  I3ie  me- 
dium through  which  the  deed  to  Jayne  should 
be  delivered,  and  the  $500  paid  to  plaintiff 
when  he  should  make  and  deliver  the  deed 
to  the  bank.  Flalntlfl  complied  with  the 
terms  of  the  contract  on  bis  part  by  executing 
and  delivering  the  deed  to  the  bank,  to  be 
delivered  by  It  to  Jayne;*  and,  having  ana- 
plied  with  the  contract  on  his  part,  the  de- 
fendants became  legally  bound  to  pay  him 
the  fSOO.  Th^  have  fftlled  to  perform  thb 
obligation,  and  the  record  ahowa  tbey  have 
Interposed  no  legal  or  egnltnlile  dettese  to 
the  plaintiff's  demand. 

The  Judgment  is  thwefore  rererned,  and  tte 
cause  remanded.  wiHi  directions  to  the  cir- 
cuit court  to  mter  Judgment  for  plalntifr  for 
fSOO.  wltti  6  per  cent  Interest  thereon  bma 
the  date  of  the  cammenoement  of  tbe  suit  to 
tbe  date  when  Judgment  shall  be  entered. 

BBTB1TBN,  J.,  ooncun, 

OOODE,  J.  (dissenting).  The  decision  of 
this  cas^  in  my  opinion,  turns  principally  on 
the  fkct  that  the  ctmtract  sued  on  was  not 
dellv«ed  to  ^tbtf  of  the  obligees,  but  was 
deposited  with  the  Farmers'  Expunge  Bank. 
If  a  cmtract  Is  deUvered  to  the  (rt>licee,  it 
takea  effect  at  cmce,  as  a  complete  contract 
no  matter  what  parol  conditions  were  attach- 
ed to  it,  and  these  cannot  be  shown.  Price 
V.  Ins.  Co.,  54  Mo.  App.  119;  Cocks  v.  Bar- 
ker, 40  N.  T.  107;  Bra  man  v.  Bingham,  29  N. 
Y.  488;  Miller  t.  Fletcher.  27  Qrat  403,  21 
Am.  Bep.  856.  But  if,  Instead  of  being  de- 
livered to  the  obligee,  a  contract  is  dep<»ited 
with  a  third  party,  It  la  permissible  to  eiuv 
by  oral  testimony  that  it  was  deposited  as 
an  escrow,  and  was  not  to  take  effect  untO  a 
certain  parol  condition  was  compiled  with. 
Shelton  v.  Durham,  7  Mo.  App.  585;  Bar- 

I  clay  V.  Waluwrigfat  86  Pa.  191;  Beall  v. 
Poole,  27  Md.  MS;  Murray  v.  Stair,  2  Bam. 
&  Cress.,  loc.  clt.  85,  80.  This  is  an  oitire- 
ly  different  matter  from  Ingrafting  a  parol 
stipulation  on  a  written  instrument  Tbe 

'  latter  act  would  change  a  completed  con- 

1  tract  which  the  parties  have  put  In  writing. 

i  The  totmer  simply  shows  when  and  on  whai 
condition  the  contract  was  to  become  bind- 
ing. The  majority  opinion  concedes  this 
may  be  done,  but  holds  that  the  contract  in 
question  showed  on  Its  face  that  It  was  to 
be  delivered  as  a  complete  obligation.  I  do 
not  read  It  that  way.  All  It  says  on  tbe  sub- 
ject is  that  "this  contract  to  be  deposited 
with  the  Farmers'  Banit  of  Memphis,  Mis- 
souri." That  bank  was  not  a  party  to  the 
contract  and  a  mere  recital  that  the  contract 
was  to  be  deposited  with  It  caunot  be  con- 
strued as  conclusive  that  tile  contract  was 
delivered  to  take  effect  Ihunedlately.  It  was 
competent  to  explain  by  oral  testimony  tbe 
cQiidition  on  which  it  was  deposited  with  the 
bank.  As  a  qwcimen  of  the  oral  tasilaiony 
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cm  tlie  mibject,  I  take  this  extract  frcMn  tbe 
teatimoiv  of  Witty:  "Q.  X  wUl  SBk  70a 
If  that  cratnct  waa  em  delivered?  A. 
Never.  Q.  I  will  aak  joa  If  tbat  omtract 
waa  ever  delivered?  A.  No,  air.  Q.  Why 
not?  Yon  can  atata  the  reoaon.  A.  Becanae 
Mr.  Marttn  did  not  faUU  bla  part  of  the  con- 
tract Q.  What  la  It  that  be  waa  to  do  before 
the  delivery?  A.  It  waa  to  ftunlab  Mr.  Jayne 
tbe  necessaxy  proof  that  that  waa  no  land  In 
exlatenee.  He  had  In  bla  poaaeaatm  a  aatchel 
full  of  papera  ahowlng  there  waa  no  land 
there  of  thatdeacriptlon.  Q.  Ton  aay  that  waa 
to  be  done  before  It  waa  to  be  delivered?  A. 
It  waa  contbigent  npon  tt.  Q.  When  ma  It 
to  be?  A.  Right  away.  •  •  •  Q.  Mr. 
Witty,  when  did  you  have  aucb  a  converaa- 
tlon  with  Mr.  Martin?  A.  That  waa  dnring 
the  day  or  evening  he  waa  there,  when  this 
Inatrument  waa  written."  P.  O.  Carder  tea- 
tifled  ea  followa:  "Q.  Waa  that  contract 
ever  delivered.  Mr.  Carder?  A.  JXo,  sir.  Q. 
7o  air.  MarUn,  or  anybody  for  himf  A.  It 
waa  never  delivered,  to  my  knowledge.  Q. 
I  will  aak  yon  what  was  to  he  done  before  it 
waa  delivered?  A.  Why,  Mr.  Martin  stated 
tbat  he  had  Information  ahowlng  tbat  that 
waa  no  land  in  Georgia,  and  all  that  kind  of 
stuff,  and  Mr.  Jayne  agreed  to  pay  him  f250 
of  ttda  money.  Q.  In  which  converaatlon 
Mr.  Peter  Jayne  aafced  if  Mr.  Martin  had  fur- 
nished that  evidence  of  the  failure  of  the  ti- 
tle? A.  Yes,  air.  Q.  That  ia  the  reaaon  it 
waa  made?  A.  Yes,  atr.  Mr.  Jayne  offa«d 
right  then  and  there  to  make  it  good  if  he 
woald  Comlah  that  information,  that  night; 
he  wonld  give  him  a  dieck  for  flOO  right 
tliat  minute;  and  that  I  will  awear  to  on  any 
witness  stand  on  earth."  Other  witnesses 
Hwore  to  the  same  effect  Besidea,  Martin, 
the  plalntifT,  wrote  a  ItMet  after  the  contract 
was  signed  which  tends  to  show  that  It  waa 
not  to  take  effect  at  once  aa  a  settlement  of 
tlieir  dlqiote,  aa  be  declared  In  it  that  noth- 
\ng  was  settled.  The  letter  was  aa  followa: 
"February  2Tth,  1001.  Mr.  El  R.  Bartlett- 
Dear  Sir:  Pleaae  do  not  mention  my  name 
in  any  of  your  remarks  aa  we  are  trying  to 
unravel  the  mystery  of  the  Georgia  land 
deala.  We  propose  to  go  to  the  bottom  be- 
fore we  quit  and  yon,  will  please  keep  quiet 
on  this  subject  We  have  not  settled  any 
mattv  yet;  we  are  trying  to  find  the  gnllly 
parties,  which  I  trust  we  will  before  we 
quit  It  is  late  ao  I  could  not  see  you.  A. 
J.  Martin."  I  think  the  foregc^ng  evidence 
was  BUlBclent  to  send  the  case  to  tbe  Jury  on 
the  issue  of  whether  the  contract  was  finally 
delivered  when  It  was  deposited  with  the 
bauk,  or  whether  there  waa  anything  more 
to  be  done  before  it  was  delivered.  It  ap- 
pears tbat  Martin  claimed  be  had  a  docu- 
ment which  would  show  there  waa  no  such 
land  in  Georgia  as  be  bad  bought— the  same 
document  he  offered  in  evidence  In  this  case. 
Perhapa,  If  he  had  produced  that  document, 
tbe  defendants  would  have  reimbursed  him 
without  a  lawsuit  At  all  events,  I  think  it 


waa  ctnnpetent  to  ahow  by  tnal  testimony 
that  he  was  to  do  so  beftne  the  contract  waa 
to  take  ect  Tbe  evidence^  If  believed,  re- 
quired htm  to  make  a  reaaonable  ahowlng 
that  he  bad  acquired  no  title  to  the  land  he 
had  bought;  and  this  waa  a  reaaonable  re- 
qnlrement,  when  be  waa  demanding  repay- 
ment ot  the  pnrchaae  numey.  The  court 
ad<9ted  that  theoiyt  and  gave  aeveral  In- 
atructlona  to  tiie  jury,  declaring  It  aa  the  law 
of  the  case,  of  whlc^  the  following  la  an  ex- 
ample: "Gentlemen,  although  yon  find  and 
believe  from  the  evidence  hk-tbe  canae  that 
the  defendanta  signed  the  contract  In  que*- 
tlon,  and  agreed  to  deliver  the  same  to  thA 
Farmoa*  Bschange  Bank,  yet  if  you  furthor 
believe  tbat  tt  waa  agreed  becween  the  par- 
tlea,  plaintiff  and  d^endanta,  that  aald  con- ' 
tract  ahonld  not  be  binding  and  opuative 
nntil  the  plaintiff  fumlahed  satisfactory  evi- 
dence of  the  falsity  of  the  titie  to  the  Georgia 
lands,  and  that  be  did  not  furnish  such  proof 
of  said  false  title,  thtti  said  contract  la  not 
Undlng  upon  aald  defendante;  and  In  tbat 
evrat  your  verdict  ahould  be  for  the  defend- 
ante and  may  be  in  the  foUowing  form:  'We, 
tbe  Jury,  find  tor  the  defendants.*  And  algn 
It  by  your  foreman.'* 

It  aeems  to  me  Uiia  caae  ma  fidrly  tried, 
and  for  tbat  reasm  I  reapectfully  dlaaent 
trma  a  revwaal  of  the  Judgmakt 


DUFFY  V.  8T.  LOUIS  TRANSIT  00.* 

(Court  of  Appeals  at  St.  Louis,  Mo.   Feb.  2, 

1904.) 

STRBBT  RAILWAYS-PERSONAL  IN  JURIS!  S-NEO- 
LIOENCE— KVIDBNCB  —  SUFFICIENCY  —  DAM- 
AQES— IMPAIRMENT  OF  EARNING  CAPACITY- 
PLEA  DI  NO— N  0  N8U  IT . 

1.  Ob  the  question  as  to  whether  or  not  there 
should  be  a  compulsory  nonsuit  the  evideuce 
shoold  be  considered  In  Ito  moat  favorable  as- 
pect for  the  plaintiff. 

2.  lu  an  action  against  a  street  railway  com- 
paiiy  for  personal  injaries  receired  by  a  pas- 
senger In  slitting  from  a  car,  evidence  exam- 
ined, and  Md  to  tend  to  show  the  negligence  al- 
leged, and  not  to  warrant  a  nonsuit. 

S.  A  passenger  ou  a  street  car  whose  aokle 
was  broken,  and  remained  weaker  than  the 
other  ankle,  waa  entitled  to  compensation  for 
future  pain  and  suffering  and  impairment  of 
earning  capacity,  though  he  continued  doing 
the  same  work  and  receiving  the  same  wages  as 
before  the  injury. 

4.  Where,  in  an  action  against  a  street  rail- 
way company  for  Injuries  to  a  passenger,  there 
was  no  plea  of  contributory  negligence,  there 
was  no  occasion  for  an  instructiott  that  issue  ot 
such  netrligence  was  not  In  the  case. 

Bland,  P.  J.,  dissenting  in  part 

Appeal  from  St.  Louis  Oircidt  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  James  Duffy  against  the  8t 
Louis  Transit  Company  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Boyle,  Priest  &  Lehman,  for  appellant  A. 
R.  Tnylor,  for  respondent 

•Rehaulns  denltd  FAmary  IQ,  UM. 
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BULND^F.X  After  alleging  tbat  plalntur 
mvt  a  pasaenger  on  one  of  detwdant's  atreet 
railway  cars,  and  tbe  contract  to  carry  him 
to  his  place  of  destination  (Clara  and  Easton 
avenues,  in  the  dty  of  St  Lonls),  and  tbe 
duty  to  atop  the  car  a  reasonable  length  ol 
tlnut  to  let  plaintiff  off,  the  petition  proceeds 
as  follows:  "Yet  the  plaintiff  avers  that  tbe 
defendant,  unmindful  GT  its  said  undertaking 
and  of  Its  duty  In  the  premises,  did,  by  ito 
servants  In  charge  of  Its  said  car,  carry  the 
plaintiff  past  his  said  point  of  destination, 
and  tbereaftw.  to  wit,  as  said  car  was  ap- 
proaching the  lnt«nectloa  Of  Easton  and 
Qoodfellow  avenues,  at  tiie  request  of  the 
plaintiff,  did  alow  down  said  car  until  It 
was  stopped  or  moving  very  slowly  at  or 
near  said  Qoodfellow  avenue  and  Bl^ton  av- 
enue In  the  dty  of  St  Louts,  and  Invited  the 
plaintiff  to  alight  from  said  car  whilst  so 
stopped  or  slowed  down.  That  the  plaintiff, 
in  obedience  to  such  Invitation  to  alight  from 
said  car  whilst  so  stopped  or  slowed  down, 
proceeded  to  the  platform  and  step  of  said 
car  t6  alight  therefrom,  and  waa  proceeding 
to  alight  bom  said  car,  and  whllat  he  was  In 
the  act  of  SnOag  so.  and  before  he  had  a  rea- 
sonable time  or  opportonlty  to  do  so,  defend- 
ant's servonto  In  diarge  of  Ito  said  car  negli- 
gently caused  and  suffered  said  car  to  be 
storted  forward*  whereby  tbe  plaintiff  was 
thrown  from  said  car  to  tbe  sbreet  and 
dragged,  uid  greatly  and  permanently  In- 
jured upon  his  body  and  legs  and  hitemally, 
suatoining  a  ftacture  of  tbe  bones  of  Us  right 
foot  and  ankles  and  bruises  upon  his  body 
and  arms  and  his  leg  and  knee." 

Plaintiff  testified  that  be  was  a  passrager 
on  one  of  defendant's  Bsston  avenue  cars, 
and  that  bis  destination  was  Olara  and  Bas- 
ton  avenues.  He  further  testifled  as  follows: 
"Q.  Why  was  it  you  iOA  not  get  off  at  Clara 
that  night?  A.  Through  a  mistake  of  mine, 
Q.  Through  a  mistake  of  what?  A.  My  own 
mistake.  Q.  Now,  after  you  passed  Clara, 
and  ascertained  that  yon  had  passed  Olara, 
tell  the  jnry  what  yon  did  to  Indicate  that 
yon  wanted  to  get  OEC  the  car,  and  where. 
A.  I  got  off  tbe  car  at  Goodfellow  avenue 
—about  26  yards  west  of  Goodfellow  aventie 
—when  we  went  by  this  side  of  RInkle's 
Grove.  That  is  how  I  seen  I  was  too  far 
ahead.  Q.  When  you  bad  found  out  you 
had  passed  yonr  point  of  destination,  tell  the 
jury  what  yon  did.  Tell  the  Jury  what  you 
did  to  indicate  to  the  motorman  or  conduct- 
or yon  wanted  to  get  off  tbe  car.  A.  When  I 
seen  this  I  shoved  down  to  ring  the  bell 
for  tbe  car  to  stop  at  Goodfellow  avenue. 
He  was  In  the  front  part  of  the  car,  stand- 
ing sldewlse,  some  transfers  In  bis  band, 
counting  them.  He  changed  tbe  transfers 
to  one  band  from  the  other:  put  up  hla  left 
hand  to  the  bell;  as  be  did  that  I  walked 
out,  the  car  going  below  speed  as  it  ap- 
proached; I  stepped  out  and  felt.  There  was 
not  out  there  any  bouses  the  sonth  side  un- 
til you  get  to  Blackstone  avenue,  the  near- 


Mt  building.  A  f^  houses  on  tbe  north 
side.  Q.  When  you  walked  oot.  what  did 
the  car  do  towards  slowing  down  or  sup- 
ping? A.  She  slowed  down  mitll  about  2i 
yards,  maybe  80^  a  little  leas  or  mor^  irast 
of  Goodfellow  avenue.  Q.  IMd  It  come  to  a 
full  stop?  A.  No,  sir;  It  did  not  Q.  How 
was  it  moving,  how  alow,  at  tbe  time  yon 
got  on  the  step  as  yon  were  about  to  st^ 
off?  A.  About  an  ordinary  walk  vrould  ieep 
up  with  it  Q.  An  ordinary  walk?  A.  About 
an  ordinary  walk.  Q.  When  yon  stepped  oB 
tbe  car,  tell  tbe  Jury  what  occurred:  what 
did  ttie  car  do?  A.  Well,  In  some  way.  I 
believe,  the  brake  didn't  work  on  the  ear; 
he  started  the  car  too  sudden  on  me.  I  had 
my  foot  up  as  the  car  slowed  up.  I  was  pre- 
paring the  other  foot  to  get  it  up,  ready  t» 
get  off  tbe  car.  The  car  started  off  in  that 
position.  I  had  bold  of  the  hand  rail  with 
my  left  hand.  I  made  a  grab  witli  my  ilgbt 
liand  to  catch  the  ran,  missed  It.  and  It 
turned  me  out  on  the  street,  dragged  four 
paces,  maybe  five  paces.  Q.  When  yon  soy 
the  car  started  up  bow  did  it  start;  Cast  or 
how?  A.  Started  with  a  Jei^;  started  with 
a  Jerk,  fast;  started  with  a  twist,  taming  os 
a  twisting  sensatfon.  Q.  What  did  the  car 
do  after  it  threw  yon  off;  did  It  go  on?  A. 
Went  ahead.  Q.  Did  it  atop  at  all?  A.  Na 
sir;  no,  sir;  it  ^  not  Q.  Now,  how  were 
you  holding?  Describe  that  to  the  Jury. 
What  was  your  position .  when  this  Jerk  of 
the  car  took  place  and  the  car  went  im?  ±. 
Standing  up  like  this  (indicating).  I  bad  my 
foot  there  ready  to  get  off  the  car  this  way 
(indteatlng),  hold  of  tbe  left  rail  with  my  left 
band.  Q.  When  this  Jerk  came,  what  ^«.-t 
did  it  have  on  you?  IiU:i»Ialn  to  tlie  Jmy. 
Did  you  remain  m  the  step  or  were  yon 
thrown  off  the  stcv?  A.  I  iras  forced  off. 
Q.  Did  yon  fall  a  clean  fall  or  were  yon 
dragged?  A.  I  was  dragged  about  ttm 
paces;  tbe  second  time  that  It  Jerked  tbe  car 
Jwked  clean  away  from  me;  turned  me  anr 
bi  the  street"  He  admitted  that  the  car 
passed  Clara  avenue  without  stopidn^. 
through  his  own  mistake  in  fAUing  to  glxt  a 
signal  for  It  to  stop.  His  testlm<my  abowt 
that  be  attraitited  to  get  off  after  the  car  had 
passed  Goodfellow  avenue  trom  25  to  3) 
yards,  and  that  it  was  running  at  a  speed  of 
about  an  ordinary  walk  for  a  man;  that  t^ 
accident  happened  at  nl^t  He  nowbse 
stated  that  tbe  signal  was  given  by  him  to 
stop  the  car  at  any  other  potait  than  at  Good- 
fellow avenue  and  does  not  state,  as  a  mat- 
ter of  fact,  that  any  signal  was  given  for  the 
car  to  stop  at  Goodfellow  avenue.  However, 
it  is  inferable  from  his  testimony  that  afto- 
he  pressed  the  electric  button  the  conductor 
gave  tlie  motmrman  tne  signal  to  stop  beftm 
reaching  Goodfellow  avenue.  There  Is  no 
evidence  that  tbe  bell  was  given  for  the  mo- 
torman to  go  ahead  after  r«kehlng  GoodfeN 
low  avenue.  Tbe  plaintiff  said  be  believed 
the  brake  did  not  work,  and  that  the  car  was 
started  up  too  suddenly  on  him  by  tbe  motor- 


Digitized  by 


Google  . 


Mo.) 


833 


man.  On  this  evidence  It  U  Insisted  by  de- 
fendflnt  that  plaintiff's  own  erldence  shows 
that  there  was  no  negligence  on  the  part  of 
defendant's  servants  that  contributed  to 
plaintiff's  InJtUT,  and  that  Its  instruction  for 
a  compulsory  nonsuit  sbould  have  been  giv- 
en. On  the  question  of  whether  or  not  there 
should  have  been  a  compulsory  nonsuit,  the 
evidence  should  be  considered  hi  its  most  fa- 
vorable aspect  tor  the  plaintiff.  Consider- 
ing all  of  It  that  bears  upon  the  accident, 
about  this  state  of  facts  is  shown  to  exist: 
Plaintiff,  without  noticing,  let  the  6ar  pass 
Clara  avenue,  and  then  gave  the  usual  warn- 
ing of  his  desire  to  get  off  at  the  next  street 
—Goodfellow  avenue.  The  usual  signal  was 
given  by  the  conductor  to  the  motorman  to 
stop  at  Ooodfellow  avenue,  and  In  obedience 
to  this  signal  the  motorman  tried  to  stop  the 
car,  and  slowed  It  down,  but  it  did  not  come 
to  a  full  stop  on  account  of  the  failure  of  the 
brakes  to  work  properly,  and  when  plaintiff 
reached  the  rear  platform  he  discovered  the 
car  had  passed  the  stopping  place  from  25 
to  30  yards,  but  was  still  slowed  down  to  a 
speed  of  an  ordinary  walk,  and  he  undertook 
to  get  off,  but  before  he  could  alight  from 
the  car  its  speed  was  suddenly  accelerated, 
whereby  he  was  thrown  off  and  Injured. 
The  negligence  shown  by  this  evidence  to 
have  caused  the  Injury  was  not  that  the  car 
was  caused  to  lurch  forward  on  account  of 
the  defective  brake,  but  that  It  was  suddenly 
started  forward  by  the  motorman  wtiile  the 
plaintiff  was  in  the  act  of  alighting  from  It, 
and  tends  to  prove  the  negligence  alleged  In 
the  petition. 

The  contention  that  plaintiff  was  bound 
to  show  that  the  defendant's  servants  knew 
of  his  position  when  the  speed  of  the  car  was 
accelerated  is  answered  by  the  evidence  that 
plaintiff  was  a  passenger,  that  he  had  given 
the  usual  signal  of  his  wish  to  get  off  the  car, 
and  that  the  conductor,  in  recognition  of  tliat 
signal,  had  signaled  the  car  to  stop,,  and  saw 
plaintiff  leave  his  seat  and  go  to  the  rear 
platform  for  the  purpose  of  getting  off.  In 
these  circumstances  it  was  the  duty  of  the 
conductor  and  motorman  to  hold  the  car 
still  for  a  reasonable  length  of  time  to  allow 
the  plaintiff  to  get  off  in  safety. 

On  the  measure  of  damages,  the  court  gave 
the  following  Instruction:  "If  the  jury  And 
for  the  plaintiff,  they  should  assess  his  dam- 
ages at  such  snm  as  they  may  believe  from 
tb«  evidence  will  be  a  fair  compensation  to 
him:  (1)  For  any  pain  of  body  or  mind 
which  the  Jury  believe  from  the  evidence  he 
has  suffered,  and  will  suffer,  by  reason  of 
said  Injuries,  and  directly  caused  thereby. 
(2)  For  any  loss  of  the  earnings  of  bis  labor 
which  the  Jury  believe  from  the  evidence  he 
has  sustained,  and  will  sustain,  by  reason  of 
bis  Injuries,  and  directly  caused  thereby. 
(8)  For  any  expenses  necessarily  Incurred  for 
medical  and  surgical  attention  which  the  ju- 
ry believe  from  the  evidence  he  has  sustain* 
ed,  directly  caused  by  said  injnries."  Flaln- 
78  S.W.-53 


tUTs  evidence  shows  that  the  Injury  to  the 
ankle  (broken  bone)  had  healed;  tliat  the  an- 
kle would  remain  for  some  time  weaker  than 
the  other  one;  but  there  Is  no  evidence  that 
it  will  cause  any  severe  pain  or  mental  suf- 
fering In  the  future.  The  evidence  further 
shows  that  plaintiff,  at  the  time  of  the  trial, 
and  for  several  months  prior  thereto,  had 
done  and  was  doing  the  same  work  and  was 
receiving  the  same  wages  as  before  the  Inju- 
ry. There  Is  therefore  no  evidence  that  he 
will  snfler  future  pain  of  body  or  mind,  or 
future  loss  of  tils  earnings,  on  account  of  the 
Injury.  He  Is  entitled  to  compensation  for 
any  future  or  permanent  impairment  of  the 
strength  and  use  of  Us  ankle,  but  not  for 
any  loss  of  future  earnings,  as  the  evidence 
shows  he  is  earning  the  same  wages  be  earn- 
ed before  the  Injury,  and  is  doing  exactly 
the  same  work. 

The  court  gave  the  following  instruction 
for  plaintiff:  "The  court  Instructs  the  jury 
that  there  is  no  issue  In  this  case  that  the 
Injury,  if  any,  sustained  by  the  plaintiff,  was 
caused  by  his  own  negligence  in  getting  off 
a  car  of  the  defendant."  There  was  no  plea 
of  contributory  negligence,  and  hence  no  oc- 
casion for  the  giving  of  this  instruction. 
Voegeli  V.  Marble  &  Granite  Co.,  49  Mo.  App. 
643;  Taylor  v.  Railway,  26  Mo.  App.  336; 
Hughes  V.  Railway.  127  Mo.  447,  30  S.  W. 
127. 

For  error  in  giving  these  instructions,  T 
think  the  Judgment  should  be  reversed  and 
the  cause  remanded;  but  Judges  REYBURN 
and  GOODB  are  of  the  opinion  that  the  evi- 
dence tends  to  prove  that  plaintiff  will  suf- 
fer future  pain  and  mental  anguish  from  the 
Injury,  and  that  lils  earning  capacity  has 
been  permanently  Impaired,  that  the  dam- 
ages are  moderate,  and  the  judgment  should 
be  affirmed.  The  Judgment  Is  accordingly 
affirmed. 


STATB  ex  tel.  MILLS     MAST  et  al. 
(Ooort  of  Appeals  at  St  Louis,  Mo.   Feb.  2. 
1903.) 

PUBUO  ADMINISTRATORS— INFANTS-OUARD- 
IAN8— RIGHT  OF  SBL.BCTION. 
1.  Rev.  St.  1889,  |  299,  authorizing  public  ad- 
ministrators to  take  charge  of  the  person  and 
estates  of  miuors  under  14  years  of  age  in  cer- 
tain contingencies,  and  section  301  (Rev.  St. 
1899,  S  294).  declaring  that,  when  a  public- ad- 
minifitrator  bad  been  appointed  to  take  charge 
of  an  estate,  he  ahail  continue,  unless  he  resigns, 
dies,  is  removed  for  cause,  or  is  discharged,  do 
not  deprive  a  minor  of  the  benefit  of  Rev.  St. 
1899,  S  3485,  entitling  any  mintv  having  a 
guardian  appoluted  by  the  court,  on  attaining 
the  age  of  14  years,  to  make  choice  of  another, 
who  shall  then  be  appointed  by  the  probate 
court,  if  suitable. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  L.  Fort,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  I^emuel  Mills,  against  Aaron  Mast  and 
others.  From  a  judgment  for  plaintiff,  dA- 
fendants  appeal.  Affirmed. 
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Phillips  &  PhllllpB,  for  appellaotB.  Jos.  T. 
Davlaon,  for  lespondent 

Statement 

RETBURN,  J.  This  Is  an  action  npon  the 
official  bond  of  defendant  Aaron  Mast  and 
bis  suretieB.  as  public  administrator  of  But- 
ler county,  Mo.  The  pleadings  are  not  re- 
produced, bnt,  from  the  statementa  of  the 
respective  parties,  It  Is  gathered  that  the 
petition  contained  averments  that  the  relator 
was  duly  appointed,  qnallfled,  and  acting  ai 
guardian  of  estate  of  Parazada  Thome,  a 
minor;  that  Thomas  M.  Lane,  former  guard- 
Ian  and  curator  of  the  person  and  estate  of 
such  minor,  died  January  80,  1805,  leaving 
ber  without  legal  or  natural  guardian  of  her 
person  or  ratate,  and  defendant  Mast  vas 
duly  appointed,  qualified,  and  commissioned, 
and  entered  upon  the  discharge  of  the  duties 
of  public  administrator  of  Butler  county  for 
the  unexpired  term  of  above  deceased,  and 
gave  bond  aa  such,  which  is  embodied;  that 
on  the  4tb  day  of  March  succeeding,  pursu- 
ant to  an  order  of  the  probate  court  of  But- 
ler county,  Mast  took  charge  of  the  estate 
of  the  minor  named,  collected  sundry  Bums 
of  money  belonging  to  ber  estate,  and  on  the 
2lBt  day  of  February,  1809,  owed,  and  still 
owes,  ber  estate  a  balance  of  $723.35;  that 
on  the  22d  day  of  May  thereafter,  said  min- 
or, having  attained  the  age  of  14  years,  ap- 
peared before  the  probate  court  of  Butler 
county,  and  chose  relator,  then  public  admin- 
istrator of  Butler  county,  as  guardian  of  her 
estate,  and  he  was  tberenpon  appointed  such 
guardian  by  that  court;  that  Mast,  although 
ordered  by  such  court  to  account  to  relator 
for  the  property  In  bis  hands,  of  the  estate 
of  Parazada  Thome,  has  failed  so  to  do,  and 
Judgment  was  asked  accordingly.  For  an- 
swer, defendants  filed  a  Joint  general  dental, 
united  with  the  plea  that  Mast  was  the 
guardian  of  Parazada  Thome  at  time  of  In- 
stitution of  the  suit,  and  that  relator  bad  no 
authority  to  Institute  the  action.  A  nonjury 
trial  was  had  December,  1901;  the  defend- 
ants Interjecting  objections  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them;  that  respond- 
ent had  no  legal  capacity  to  sue.  The  proof, 
embracing  oral  testimony,  and  the  records  of 
the  probate  court  of  Butler  county,  and  tend- 
ing to  establish  the  facta  alleged  in  the  peti- 
tion, was  not  controverted— defendants  Of- 
fering no  testimony— but  was  objected  to  for 
the  reason  that,  an  estate  of  a  minor  having 
passed  Into  the  hands  of  a  public  administra- 
tor, the  ward  or  minor  was  precluded  from 
selecting  another  guardian  until  he  died,  re- 
signed, or  was  removed.  The  defendants 
asked  Instmctlons  appropriate  to  the  theory 
of  their  defense,  which  the  court  refused, 
and  from  Judgment  against  them  they  have 
appealed. 

Opinion. 

Until  the  amendment  of  sectiona  of  chap- 
ter IS,  Ber.  St.  1879,  by  the  Thhrty-Ttaird 


General  Assembly  (Laws  1885,  p.  27).  the  du- 
ties and  powers  of  a  public  admlnlatrator  ex- 
tended no  farther  than  taking  charge  of  and 
administering  upon  the  estates  of  persona  de- 
ceased, under  the  conditions  therein  <da£sl- 
fled.    By  the  above  act  the  authority  of  such 
officials  was  first  broadened  bo  aa  to  make 
them  public  guardians  and  curators,  as  well 
as  administrators,  and  Imposing  on  them  the 
further  dnties  of  taking  charge  of  the  per- 
sons of  minors  under  the  age  of  14  years, 
whose  parents  were  dead,  and  who  wm 
without  legal  guardians,  and  the  estates  of 
ail  minors  under  that  age  whose  parents,  if 
surviving,  refused  or  neglected  to  qualify  as 
curators,  or,  having  so  qnallfled,  had  been  re- 
moved, or  were  from  any  cause  incompetent, 
or  of  those  who  liad  no  one  authorised  bj 
law  to  takes  charge  of  their  estates.    In  the 
statutes  of  1889  also  appeared  a  new  section, 
by  which  the  public  administrator  was  creat- 
ed ex  officio  public  guardian  as  w^  and  to 
have  charge  of  estates  of  minors  ordered  into 
his  charge  by  the  probate  court.    Bev.  St 
1889,  {  5336.    Such  was  the  law  In  force  at 
the  time  defendant  Mast  took  chaise  of  the 
estate  of  the  minor  named.    Rev.  St  18^. 
{  299.   With  amendments  of  the  act  of  Apr2 
11,  1895  (Laws  1895,  p.  35),  further  enlarsin? 
the  scope  of  the  duties  and  authority  of  sodi 
officers  so  aa  to  include  custody  and  care 
of  persons  and  estates  of  parties  Insane,  su^ 
are  the  statutory  provisions  now  prevailing. 
Rev.  St  1899,  9S  292,  3536.    The  amendiag 
act  of  1885  further  added  to  section  307  the 
words  "and  guardians  and  curators,"  so  that 
section  provided  that  the  public  administra- 
tor should  have  the  same  powers  coufentd 
upon,  and  be  subject  to  the  same  dnties,  pea- 
altles,  provisions,  and  proceedings  as  enjoin- 
ed upon  or  authorized  against,  executors  and 
administrators,  so  far  as  the  same  might  be 
applicable.    Section  800,  Bev.  St  1889.  la 
the  interpretation  of  this  statute,  espedatir 
as  affecting  administration  of  estate  of  de- 
censed,  but  subsequent  to  amendmmt  thi$ 
court  baa  held  that  its  purpose  was  to  pro- 
vide a  bonded  officer  to  take  charge  of  es- 
tates liable  to  be  wasted,  and  that  It  wis 
auxiliary  to  the  general  law,  and  was  inteod' 
ed  to  supply  the  deficiency  in  the  particalar 
named,  but  not  designed  to  repeal  or  supplant 
any  of  the  provisions  of  the  existing  genm) 
law.   Tittman  v.  Bdwards,  27  Ma  App.  4Srl 
At  the  time  of  the  amendment  above  refer- 
red to,  and  ever  since,  the  statutes  have  con- 
tained a  section  entitling  any  minor  harfn:: 
a  guardian  appointed  by  the  conrt  upon  at- 
taining the  age  of  14  years,  to  make  his  or  her 
own  choice  of  another  guardian  or  curator, 
whose  appointment  as  such  is  to  be  confirmed 
by  the  protjate  court,  If  a  suitable  and  com- 
petent person  for  the  trust    Section  SSUv. 
Rev.  St  1889  (section  3185.  Bev.  St  1S99>. 
This  section  also  received  the  attention  of  the 
Legislature  of  1885,  by  authorldng  the  pro- 
bate Judge  to  act  in  such  and  other  enumer- 
ated cases  In  vacation,  as  wdl  as  In  ttxa 
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time,  but  Trat  not  otherwlBe  disturbed.  Laws 
1885,  p.  175.  Appellant  relied  upon  tbe  pro- 
visions of  section  294,  Rev.  St.  1889  (section 
301,  Rev.  St.  1809),  wblcb  recites  tbat,  wben 
a  public  administrator  bas  been  appointed  to 
take  cbarge  of  an  estate,  he  shall  continue, 
unless  be  resigns,  dies,  la  remored  for  cause, 
or  Is  discharged.  Attention  Is  directed  to 
tbe  language  adopted  in  this  section  as  re- 
sembling section  3485,  Rev.  St.  1899  (former- 
ly section  &290,  Rev.  St.  1889),  empowering 
a  minor  having  a  guardian  or  curator  ap- 
pointed by  the  court  to  exercise  the  right 
of  election,  and  which  wording,  appellant  in- 
sists, couflnes  its  operation  to  Instances 
wbere  estates  of  minors  are  In  chaise  of  such 
offidalB,  not  by  virtue  of  tbelr  office,  but  by 
express  and  Independent  appointment  of  the 
probate  court.  In  further  construction  of 
section  299,  Rev.  St.  18S9  (section  2SZ,  Rev. 
St.  1899),  except  supplemental  provision  as  to 
persons  non  compos  mentis,  as  above,  tbe 
Supreme  Court  bas  announced  tbat,  in  the 
instances  embraced  In  tbe  several  classlflca- 
tions  therein  mentioned,  the  public  adminis- 
trator takes  charge  of  estates,  and  acts  inde- 
pendently of  any  order  of  the  probate  court; 
but  occupies  the  position  of  private  admin- 
istrator. I,eeper  v.  Taylor,  111  Mo.,  loc.  dt 
322,  19  S.  W.  955.  Tbe  above  contention  of 
appellant,  however.  lacks  application  herein, 
for  the  order  of  tbe  probate  court  directing 
Mast  to  take  cbarge  of  tbe  estate  of  this 
minor  is  made  part  of  the  testimony  intro- 
duced. It  is  worthy,  also,  of  remark  that 
the  above  legislative  enactment  enlarging  tbe 
powers  and  duties  of  a  public  administrator 
to  those  of  a  public  ^ardlan  as  well.  In 
terms,  limits  such  additional  authority  to 
minors  under  the  age  of  14  years. 

In  conclusion,  no  statutory  provision  has 
been  invoked,  nor  has  any  authority  Inter- 
preting the  statute  been  submitted,  nor  has 
any  reason  been  advanced,  why  a  minor, 
whose  estate,  up  to  the  period  of  attaining 
tbe  age  of  14  years,  has  been  in  custody  of 
the  public  administrator  as  public  guardian, 
should  be  denied  tbe  right  at  that  age,  ac- 
corded by  tbe  statute,  of  selecting  a  guard- 
Ian  or  curator  to  bis  or  her  liking,  subject 
to  tbe  approval  of  tbe  probate  court  Espe- 
cially does  such  deduction  appear  reasonable 
In  view  of  tbe  fact  that  after  such  age  such 
minor  would  have  enjoyed  such  privilege  In 
absence  of  any  guardian.  Rev.  St.  1899,  S9 
S4S5,  3486. 

The  Judgment  Is  accordingly  affirmed. 

BLAND,  P.  J.,  and  GOODS,  J.,  concur. 
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(Conn  of  Appeals  at  St.  Louis,  Mo.    Feb.  2, 
1904.) 

RAILROADS— FIRBS— DESTRUCTION  OF  BDILO- 
ING3-^BGLIOENCB-SPARKa-EUISaiON 
— CUSTOM— BVIDENCE. 

1.  Deredmf 8  frame  house,  located  00  feet 
ttem  dflfendaotfs  railroad,  and  used  as  an  Inn, 


was  destroyed  by  fire  during  the  nij^t.   At  a 

Soint  opposite  the  building  the  track  ran  at  a 
eary  grade,  and  there  was  evidence  that  three 
or  four  miuntes  before  the  fire  was  discovered 
on  the  front  porch  of  the  bouse,  which  faced  the 
railroad,  a  train  bad  passed,  goiui;  up  tbe  grade. 
The  fire  Immediately  spread,  and  consumed  the 
house  and  its  contents  before  any  of  them  could 
be  removed.  There  were  three  fires  In  the 
house,  which  were  replenished  with  wood  before 
the  family  retired.  No  witness  saw  the  train, 
and  there  was  no  evidence  either  that  that  en- 
gine, or  defendant's  engines  generally,  threw 
sparks,  or,  if  they  did,  as  to  the  size  and  extent 
thereof.  BeliL,  tbat  since,  in  such  a  case,  de- 
pending on  circumstantial  evidence,  expert  evi- 
dence that  locomotives  under  such  circumstan- 
ces uniformly  emitted  sparks  of  a  sufSrient  size 
to  fire  a  building  GO  feet  away  was  admissible, 
in  tbe  absence  of  such  proof  tiie  facts  were  in- 
sufBcieut  to  sustafh  a  verdict  against  defendant. 

Appeal  from  Circuit  Court,  Crawford  Ooun- 
ty;  L.  B.  Woodslde,  Judge. 

Action  by  Mary  A.  Glbbs,  as  executrix  of 
the  estate  of  William  A.  Glbbs,  deceased, 
against  tbe  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  Judgment  In  favor 
ot  plaintiff,  defendant  appeals.  Beversed. 

L.  F.  Parker  and  J.  T.  Woodruff,  for  ap- 
pellant  Harry  Clymer,  for  respondent 


GOODE,  J.  Plaintiff's  testator  sued  to  re- 
cover damages  for  the  burning  of  bis  bouse 
and  furniture  by  a  fire  alleged  to  have  been 
ignited  by  iqparks  knitted  by  one  of  defmd- 
ant's  locomotives.  The  cause  stands  now 
revived  In  tbe  name  of  the  plaintiff  as  execu- 
trix of  ber  father's  estate,  he  having  died 
since  It  was  instituted.  The  destroyed  house 
was  In  the  town  of  Leasburg,  on  the  line  of 
tbe  defeudant's  railway,  and  stood  about  50 
feet  from  the  railway  track,  which  at  that 
point  runs  northeast  and  southwest  The 
bouse  faced  tbe  track,  and  was  a  story  and  a 
half  structure,  with  a  porch  In  front  and 
extending  around  the  comer  a  abort  distance 
on  the  east  aide.  Tbe  testator  kept  a  hotel, 
and  a  sign  annotmdng  that  tact  bad  been 
fastened  to  tbe  roof  of  the  porch;  but,  ac- 
cording to'  one  of  the  witnesses,  who  was 
contradicted  by  another  one,  It  had  blown 
over,  and  was  lying  on  tbe  roof  the  night  of 
the  Are.  It  Is  said  tbe  fire  was  started  by  a 
hot  cinder  from  an  engine  catching  against 
the  sign.  In  tbe  house  that  night  were  the 
deceased  owner,  Wm.  A.  Glbbs,  his  dangbter, 
his  sou,  and  a  wayfarer  who  had  taken  lodg- 
ing with  them.   The  fire  was  detected  about 

1  o'clock  in  tbe  morning,  and  at  tbat  time  was 
bnming  on  the  northeast  comer  of  the  porch 
roof,  in  a  patch  about  1^  feet  wide,  and  fram 

2  to  8  f^t  long,  close  to,  If  not  In  contact 
with,  tbe  roof  of  tbe  bouse  Itself.  Plaintiff 
had  Judgment  for  9900,  and  defendant  ap- 
pealed. 

Tbe  proposition  relied  on  for  a  reversal  of 
the  Judgment  Is  that  tbe  evidence  was  instif- 
flclent  to  carry  tbe  case  to  the  Jury;  that  is 
to  say,  on  tbe  facts  proven,  no  Inference  was 
warranted  that  the  fire  was  kindled  by  vsrks 
from  an  oiglne  of  the  train  that  la  said  to 
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have  passed  tbroagb  leasburg  a  few  mo- 
ments before  it  was  noticed. 

Some  fttcts  In  eridence  obtrude  tbcmselves 
on  the  attention  as  especially  Important 
There  were  Urea  In  the  houae  eaily  In  the 
evening  in  three  stOTes,  the  cook  Btove  In  the 
kitchen,  a  heating  stove  In  the  room  where 
Mar7  Glbbs  slept,  and  a  "King  heater"  in 
the  room  where  the  men  slept.  The  latter 
was  mied  with  wood  when  the  family  re- 
tired, at  9  o'clock,  and  left  burning.  The 
bulling  had  caught  fire  previously  In  some 
maimer  other  than  from  engine  sparks.  Not- 
withstanding the  small  patch  of  the  roof  that 
was  aflame  when  the  destmctlve  fire  was  dis- 
covered, and  though  3fary  Glbbs  at  once 
aroused  her  brother,  and  the  two  tried  to 
save  the  furniture,  the  building  was  so  quick- 
ly enveloped  In  ^mes,  both  inside  and  oat 
rdde,  that  practically  nothing  of  Its  contents 
was  saved.  Two  bureau  drawers  and  a 
feather  mattreas  were  gotten  out,  but  those 
articles  veaee  not  rescued,  for  Mary  Olbbs 
testified  that,  before  they  conld  be  carried  to 
a  place  of  safety,  they  caught  fire  and  were 
consumed.  These  facts  argue  that  the  house 
was  on  fire  inside  wben  flames  were  discov- 
ered on  the  roof.  There  was  testimony  that 
a  mist  bad  fallen  during  the  preceding  after- 
noon, and  that  the  night  was  cold;  that  only 
three  or  four  minutes  elapsed,  as  the  plain- 
tur  swore,  between  the  passage  of  the  train 
and  the  discovery  of  the  fire,  and  In  that 
short  interval  the  roof  was  blazing  over  a 
space  three  feet  long  and  a  foot  ond  one-half 
wide. 

Equally  important  is  the  lack  of  evidence 
to  make  tiie  proof  of  defendants  responsibii- 
ity  at  all  satisfactory.  There  was  no  testi- 
mony that  the  train  which  passed  Immedi- 
ately before  the  discovery  of  the  tire  threw 
out  sparks,  and  no  evidence  tending  to  prove 
it  did.  except  the  statement  of  Mary  Gibbs 
that  It  seemed  to  be  a  heavily  loaded  train, 
and  the  fact  that  the  track  runs  through 
Leasburg  on  a  rising  grade.  No  witness  saw 
the  train.  Neither  was  there  testimony  ad- 
duced to  show  that  defendonfs  engines  fre- 
quently or  ever  threw  out  sparks  while  on 
that  grade,  nor  to  what  extent,  if  at  all,  they 
threw  them,  how  large  they  were,  or  how  far 
they  fiew.  No  testimony  of  a  positive  kott 
was  adduced  on  that  subject  nor  opinions 
of  experts  as  to  whether  locomotlveB  emit 
spaiks  large  enough  to  fly  50  feet,  and  fall 
still  burning.  As  the  want  of  such  testimony 
is  the  point  on  which  the  decision  must  turn, 
it  Is  unnecessary  to  give  a  fuller  digest  of 
the  evidence,  for  respondent's  coifnsel  does 
not  contend  there  was  any  proof,  eitlier  ex- 
pert or  direct,  as  to  the  emission  of  flre  by 
locomotives. 

A  plaintUf  suing  a  railroad  company  for 
damages  caused  by  a  flre  alleged  to  have  been 
set  by  a  locomotive  can  establish  bis  case  by 
circumstantial  evidence  that  the  fire  was  thua 
set,  and  Is  not  to  be  defeated  for  lack  of  posi- 
tive testimony  on  the  Issue  If  be  proves  facts 


anffldng  to  antboriae  on  Inffermce  tbat  cosls 
or  sparks  from  an  engine  of  ttae  conytanj- 
were  the  source  of  his  loss.  Otis  t.  B.  bI, 
112  Mo.  <t22.  SO  S.  W.  676;  Kexmey  V.  R.  B., 
ro  Mo.  243,  252;  Redmond  v.  R.  70 
660;  Sapplngton  v.  K.  B.,  14  Mo.  App.  86; 
Alexander  v.  B.  B.,  87  Mo.  App.  609;  Toip^ 
V.  B.  B.,  64  Mo.  App.  SS2.  In  those  cases, 
and  in  many  others,  the  rule  is  declared  as 
we  have  stated  It.  But  the  propriety  of  soh- 
mlttlng  to  the  Jury  the  question  of  the  rail- 
way company's  reqmnslblUty  liaa  been  af- 
firmed in  some  Instances,  and  denied  In  oth- 
ers, in  otiedlenee  to  another  role  of  svldaioe, 
namely,  that  where  there  is  no  direct  testi- 
mony to  prove  the  ultimate  fact  eaoential  ta 
a  plalntUTs  recovery,  but  proof  of  collate 
drcnnutancea  is  railed  ha,  such  clrcamstaii- 
ces  must  be  of  a  kind  to  fairly  point  to  tite 
existence  of  the  essential  fact — to  antbntae 
the  conclusion  that  It  existed— or  tliere  la  no 
case  made  for  the  Jury  to  determine.  A 
court  must  consider  the  proven,  facts  as  re- 
gards their  tendency,  according  to  comnMm 
experience,  to  produce  a  bdlef  In  impartial 
minds  that  the  nnproven,  but  necessaiy,  fact 
occurred.  If  the  circnmstanceB  given  in  evi- 
dence have  no  tendency  of  tlut  Und.  tiiey 
do  not  Justify  a  submission  of  the  canae  ts 
the  Jury,  for  the  latter  body's  function  Is  ta 
weigh  evidence  which  is  relevant,  material, 
and  possessed  of  probative  force^  Tttt  lav 
regulates  the  admission  of  evidence  during 
trials  with  reference  to  ita  pertinency  to  the 
isBue,  as  supporting  one  aide  of  It  or  the  oth- 
er; excluding  whatever  has  no  bearing,  and 
receiving  all  that  has.  This  policy  obtain? 
Iwcanse  of  the  presumption  that  Uie  fbrce  of 
pertinent  testimony,  unweakened  by  admix- 
ture with  irrelevant  matter,  will  impel  the 
minds  of  jnnrs  to  a  fair  conclnalon  alwot  the 
truth  of  the  issue  to  be  determined.  But 
when  the  evidence  adduced  by  a  party  Ims  no 
tendency,  according  to  the  exp^ence  and 
observation  of  men,  to  prove  ttae  main  fact 
in  dispute,  the  Jury  should  not  consider  IL 
iKcause  its  inflnence.  If  it  exerts  any.  must 
be  to  stir  surmises  and  conjectures  as  to  the 
truth,  instead  of  producing  a  sincere  convle- 
tion.  To  say  when,  in  the  absence  'of  direct 
evidence  on  an  issue,  collateral  circmnstao- 
ces  bear  on  it  and  become  competent  evldeue 
to  tfe  weighed  by  a  Jury,  la  a  d^cate  and 
often  a  difficult  task,  and  perliaps  nowhere 
more  dffflcnlt  tlian  in  cases  like  the  presoit 
when  indirect  proof  Is  depended  on  to  sbow 
that  sparks  from  a  railway  engtoe  kindled  a 
destructive  flro. 

In  this  case  vre  face  not  only  a  lack  of  di- 
rect evidence  to  show  that  sparks  from  the 
engine  that  was  heard  to  go  by  after  mid- 
night set  fire  to  the  decedents  house,  but  a 
Jack  of  direct  evidence  to  show  ttiat  sparks 
escaped  from  It.  The  precise  qoestion  for 
decision,  therefore.  Is,  Is  it  ao  generally 
known  to  persons  of  average  Intelligvccr 
that  a  locomotive  drawing  a  heavy  load  oa 
an  asc^ding  grade  throws  sparks  or  cinders 
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SO  feet  away,  and  hot  enongb  to  Ignite  ttae 
roof  of  a  bouse  If  they  happen  to  fall  on  one, 
tbat  evidence  on  the  subject  may  be  dis- 
pensed with,  and  the  jm-y  assume,  from  their 
own  knowledge,  that  this  event  can  and  does 
liappen,  and  use  the  assumption  as  the  basis 
for  a  finding  that  In  the  particular  case  be- 
fore them  It  did  happen?  We  regard  that  as 
the  controlling  question,  though  the  appel- 
lant's counsel  have  laid  more  stress  on  there 
being  several  fires  In  the  bouse,  and  a  de- 
fective flue,  which  circumstances,  they  con- 
tend, render  It  more  probable  that  the  con- 
flagratlon  was  started  Inside  the  building, 
than  by  coals  from  an  engine.  But,  In  our 
opinion,  it  was  for  the  Jury  to  determine 
whether  tbe  fire  originated  from  some  in- 
terior cause,  or  from  coals  from  a  locomotive. 
If  the  absence  of  proof  that  the  locomotive 
which  was  heard  to  pass  threw  out  fire  can 
be  supplied  by  an  assumption,  based  on  com- 
mon knowledge,  that  locomotives  do  emit 
fire  under  similar  conditions— in  other  words. 
If  the  action  of  locomotives  In  tbat  respect 
belongs  to  the  body  of  Information  about 
familiar  and  customary  events  which  men 
generally  possess.  If  It  does,  tbe  Informa- 
tion takes  tbe  place  of  proof,  and  tbe  case 
stands  as  though  testimony  had  been  Intro- 
duced directly  proving  tbat  the  locomotive  In 
question  threw  burning  matter  as  far  as  the 
decedent's  house  as  It  passed  through  Leas- 
buig,  or  testimony  that  defendant's  locomo- 
tives frequently  did  so.  When  a  fact  is  sa 
generally  known  as  to  obviate  the  need  of 
evidence  about  it,  the  knowledge  Is  equiv- 
alent to  proof.  Lee  v.  Knapp,  155  Mo.  610, 
50  S.  W.  458.  Now,  there  was  testimony 
adapted  to  Induce  a  belief  that  the  confiiigra- 
tlon  was  of  exterior,  Instead  of  Interior,  ori- 
gin, and  the  further  belief  that,  If  It  started 
outside,  the  burning  mntier  which  kindled  It 
did  not  proceed  from  the  fine  of  tbe  house. 
The  fire  was  first  detected  on  the  roof,  about 
18  feet  from  the  flue,  and  in  a  direction  from 
it  contrary  to  the  wind's  movement.  The 
latter  circumstance  Is  of  slight  weight,  bow- 
ever,  because  on  blustery  nights  tbe  wind 
often  swirls  around  a  chimney,  and  blows 
sparks  contrary  to  Its  main  coarse.  But 
tbese  observations  pertain  to  the  province  of 
tbe  Jury,  and  show  that  the  Jury  might  prop- 
erly have  concluded  the  fire  originated  Inde- 
pendently of  any  source  In  the  bouse.  If 
their  right  to  draw  that  conclusion  la  allow- 
ed, It  follows  that  they  had  the  right  to  draw 
the  conclusion  that  the  houae  was  Ignited  by 
fire  cast  from  the  locomotive  the  plaintiff 
lieard  pass,  if  tbey  might  do  so  without  evi- 
dence that  a  locomotive  will  cast  fire  that 
will  Igolte  a  house  .~)0  feet  away.  The  rule 
of  law  as  to  whether  or  not  a  Jury  may  take 
notice  of  such  a  fact  should  be  applied.  If  we 
can  ascertain  It  accurately,  as  tbe  rule  for 
the  decision  of  the  present  appeal.  It  ought 
to  be  further  remarked  that  there  was  no 
testimony  concerning  the  Idnd  of  engines  In 
USA  hy  tbe  defendant,  and  how  thoroughly 


they  were  equipped  with  spark  arresters  or 
appliances  to  prevent  the  escape  of  fire.  We 
think  It  Is  generally  known  that  all  locomo- 
tives In  use  emit  fire  to  some  extent,  and  tbat 
Inventors  liave  not  perfected  any  appliance 
which  will  entirely  prevent  the  escape  of 
sparks  from  them.  Torpey  v.  R.  H.,  64  Mo. 
App.  S82.  The  Torpey  decision  la  greatly  re- 
lied on  by  tbe  plaintiff's  counsel  as  sustain- 
ing his  contention  that  th^e  Is  evidence 
enough  to  support  tbe  verdict  In  the  present 
case.  It  Is  not  stated  In  the  opinion  In  that 
case  that  evidence  was  adduced  of  other  fires 
In  the  vicinity  of  Torpey's  houae,  set  by  tbe 
railway  company's  engines  about  the  same 
time;  but  such  evidence  was  given  by  an 
employe  of  the  company  who  worked  on  that 
section  of  the  track,  as  we  found  by  procur- 
ing the  record.  We  tblnk,  too.  It  Is  known, 
and  may  be  taken  for  granted,  that  a  loco- 
motive drawing  a  heavy  train  on  a  rising 
track  will  throw  out  more  fire  than  at  other 
times.  But  tbat  good  engines  will  emit  par- 
ticles of  burning  fuel  that  will  fiy  SO  fe^t, 
and  fall  still  burning.  Is  a  fact,  if  It  be  one, 
which,  In  our  opinion.  Is  not  generally  known 
to  men  of  common  Intelligence,  and  therefore 
must  be  established  by  testimony.  If  we 
are  right  about  this,  It  devolved  on  the  plain- 
tiff to  show  either  tbat  the  defendant's  en- 
gines had  thrown  fire  as  far  as  the  destroyed 
house,  or  expert  testimony  that  well-equip- 
ped engines  would  do  so.  In  every  cognate 
decision  tiiat  we  have  seen  Id  which  the  evi- 
dence, though  not  dlrecUy  establishing  tbat 
an  engine  set  the  fire,  was  held  sufficient  for 
the  Jury,  there  was  testimony  of  one  kind  or 
the  other—testimony  either  that  the  engines 
of  the  railway  company  bad  been  seen  to 
cast  sparks  and  coals  to  the  alleged  dis- 
tance, or  to  set  out  fires  that  far  away,  or 
that,  this  might  happen,  according  to  the  way 
engines  work.  Railway  companies  have  fre- 
quently raised  the  objection  to  such  evidence 
that  it  has  no  tendency  to  prove  that  the  fire 
which  gave  rise  to  the  litigation  was  started 
by  an  engine;  but  the  point  was  Invariably, 
we  believe,  ruled  against  them.  See  cases 
flrst  cited,  supra;  also  Grand  Trunk  R.  R.  v. 
Richardson,  Bl  U.  S.  454,  23  U  Ed.  356;  Chi- 
cago, etc.,  R.  R.  V.  Gilbert,  B2  Fed.  711,  3  C. 
0.  A.  264;  Dunning  v.  R.  R.,  91  Me.  87.  39 
Atl.  852,  64  Am.  9t.  Rep.  208;  Frisco  R.  R. 
V.  Jones,  69  Ark.  106,  26  S.  W.  596;  Jamie- 
son  V.  R.  R.  (Sup.)  42  N.  Y.  Supp.  916;  Brush 
V.  R.  R.  (Sup.)  42  N.  T.  Supp.  103;  Frace  v. 
R.  R.  (Sup.)  22  N.  T.  Supp.  958.  Such  de- 
cisions certainly  determine  the  competency 
of  evidence  of  the  character  stated.  If  not  Ifai 
necessity;  and,  as  evidence  Is  Incompetent, 
strictly  speaking,  when  It  relates  to  matiera 
requiring  no  proof,  the  decisions  go  far  to- 
ward determining  that  some  evidence  is  nec- 
essary, in  litigation  like  this,  to  show  It  was 
possible  for  tbe  fire  to  have  been  started  by 
sparks  from  an  engine.  Indeed,  they  would 
be  conclusive  on  the  point,  but  for  the  fact 
that  the  admission  of  testimony  of  the  sort 
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mentioned.  If  It  Is  not  strictly  competent,  : 
might  nevertheless  not  constitute  reversible 
error.  This  cause  1b  anllke  those '  wherein  It 
appeared  the  fire  started  on  the  right  of  way, 
or  very  close  to  the  tracir,  as  It  is  unlike,  too, 
those  wherein  there  was  no  Are  in  the  con- 
sumed building  from  which  it  could  have 
caught.  As  to  the  propriety  o(  testimony  to 
show  how  far  sparks  of  fire  may  be  dis- 
persed by  a  locomotive,  there  is  an  adjudica- 
tion by  the  Supreme  Court  of  New  York  In 
Jamteson  v.  Kailroad,  supra,  and  decisions 
less  pertinent,  but  enough  so  to  be  germane, 
in  the  Brush  and  Frace  Cases,  supra. 

After  we  bad  advanced  thus  far  with  this 
opinion,  we  chanced  to  discover  a  decision 
on  the  very  point  of  doubt  by  our  Supreme 
Court,  which.  If  we  bad  found  it  sooner, 
would  have  relieved  us  of  considerable  la- 
bor. Campbell  v.  R.  R.,  121  Mo.  341,  25  8. 
W.  936,  25  L.  R.  A.  175,  42  Am.  St.  Rep.  530. 
In  discussing  the  competency  of  evidence 
that  other  fires  than  the  one  Involved  In  that 
action  were  set  ont  by  engines  of  the  com- 
pany, the  court,  speaking  by  Judge  Mac- 
farlane,  said:  "The  only  issue  involving  the 
liability  of  defendant  was  whether  the  fire 
was  communicated  to  plaintiff's  property,  di- 
rectly or  indirectly,  by  a  locomotive  engine 
In  use  upon  its  road.  Was  this  evidence  ad- 
missible as  tending  to  prove  that  issue?  The 
question  was  sbarply  contested  on  the  trial 
whether  the  fire  causing  the  damage  did  in 
fact  originate  from  one  of  defendant's  en- 
gines. The  evidence  was  all  circumstantial. 
It  was  important,  then,  to  show  that  there 
wag  a  possibility  that  sparks  may  have  been 
thrown  a  distance  sufficient  to  reach  the 
building  In  which  the  Are  originated,  and 
that  they  contained  heat  enough  to  set  it  on 
flre.  The  facts  that  live  sparks  were  thrown 
from  engines,  and  did  ignite  grass  and  other 
combustible  materials,  would  tend  to  prove 
the  probability  that  the  fire  was  communi- 
cated from  an  engine.  It  was  not  shown 
that  the  engine  from  which  alone  the  flre 
could  have  been  communicated  was  con- 
structed or  manned  with  more  care  than  all 
others  In  use  on  the  road.  The  admissibility 
of  such  evidence  was  affirmed  In  Sheldon  v. 
Railroad,  14  N.  T.  223  [G7  Am.  Dec.  155],  by 
a  divided  court.  The  court  In  that  case 
says:  'The  competency  of  this  evidence  has 
been  directly  decided  in  the  English  court  of 
common  pleas.  Piggott  v.  Railroad,  10  Jur. 
571;  Aldrldge  v.  Railroad,  3  M.  &  G.  515. 
These  cases  upon  this  point  are  well  decided. 
The  principle  Is  essential  in  the  administra- 
tion of  Justice,  inasmuch  as  circumstantial 
proof  must,  in  the  nature  of  things,  be  re- 
sorted to,  and  Inasmuch  as  the  Jury  cannot 
take  Judicial  cognizance  of  the  fact  that  loco- 
motive engines  do  emit  sparks  and  cinders 
which  may  be  borne  a  given  distance  by  the 
wind.  The  evidence  was  competent  to  es- 
tablish certain  facts  which  were  necessary  to 
be  established  in  order  to  show  a  possible 
cause  af  the  accident,  and  to  prevent  vague 


and  unsatisfactory  snnnlses  on  tbe  part  ta 
the  Jury.'  This  ruling  was  followed  vMwi: 
division  In  Field  t.  Railroad.  32  N.  7.  33B: 
Webb  V.  Railroad,  49  N.  T.  421  [10  Am.  Bep. 

389]." 

The  Judgment  In  plaintiff's  favor  must  be 
reversed  for  lack  of  evidence  tending  to  show 
flre  emitted  by  a  locomotive  wonid  fly  to  tbe 
roof  of  the  decedent's  house  while  so  hot  as 
to  Ignite  the  roof. 

The  defendant's  counsel  Insist  tbe  case 
should  not  be  remanded,  as  the  plaintiff  fail- 
ed to  Introduce  proof  enough  to  establish  a 
cause  of  action.  But  we  think  Jostle*  in- 
quires us  to  send  It  back  to  the  circnit  conn, 
and  thus  afford  plaintiff  an  opportnnity  to 
supply.  If  possible,  the  omitted  proof.  Then 
Is  a  difference  between  an  appeal  taken  br 
a  plaintiff  from  a  nonsuit  ordered  because  b* 
failed  to  make  out  bis  case,  and  one  in  wbjcb 
the  plaintiff  did  make  It  out  to  the  BatlsC&^ 
tlon  of  the  trial  court,  but  tbe  lattar  coon 
was  in  error  in  so  ruling.  In  tbe  first  hi- 
stance  tbe  Judgment  is  right  on  tbe  recard. 
and  cannot  be  reversed,  while  In  the  secraid 
It  Is  wrong,  and  must  be  reversed,  and  in  ir- 
verslng  It  tbe  appellate  court  may  remar  ' 
the  cause  for  a  second  trial.  If  that  coorv 
appears  likely  to  promote  a  correct  dispos' 
tlon  of  It  finally. 

The  Judgment  Is  reversed,  and  tbe  Ckvae 
remanded. 

BLAND,  P.      and  BETBURN,  concar 


MAGUIRE  V.  ST.  LOUIS  TRANSIT  CO.' 
(Court  of  Appeals  at  St.  Louis,  Mo.    D«e.  I 
1903.) 

CARRIBIU-JNJURT— STOPPINQ  CAR  AT  CROSS- 
ING —  CITY  ORDINANCH  —  NEGUGENCR-CON 
TRIBUTORT  NEGLIQENCB  —  QUBSTION  FOE 
JUR  Y— INSTRUCTIONS— PLEADING — ELECTION 
BETWEEN  COUNTS  — DAICAOBS  —  HBASUU - 
EXCESSIVE. 

1.  Where  one  count  of  a  petitioii  aRegea  a 
city  ordinance  requiring  street  cars  to  stop  st 
crossings  on  signal,  and  that  on  a  signal  frotc 
plainti^  a  car  came  almost  to  a  stop,  and  t^' 
on  his  Attempt  to  board  it  was  suddenly  staned 
causing  his  injury,  and  another  count  omits  tht 
ordinance,  alleges  that  tbe  car  stopped,  uii 
states  the  injury,  both  state  the  same  cause  cl 
action,  and  plaintiff  is  not  required  to  elect  be- 
tween them. 

2.  Where  a  city  ordinance  requires  street  oan 
to  stop  at  crossings,  a  rule  of  tbe  compaoj  <s 
to  the  cars  stopping  for  passenger  when  tbef 
are  eight  minutes  late  was  inadmissible,  fa  an 
action  for  injuries  In  attempting  to  board  a  csr. 
from  its  andden  stardus. 

3.  Hie  failure  of  an  Instruction  to  direct  as 
which  count  of  tiie  petition  there  mii^t  be  a 
recovery  was  not  error  where  both  counts  su:- 
ed  the  same  cause  o£  action,  thoogb  In  diffcnct 
forms. 

4.  An  Instruction  aathoricins  a  reeovcxy  fbr 
injuries  in  attempting  to  board  a  street  car,  if 
the  plaintiff  believed  the  oar  was  stopping  fer 
passengers.  Is  not  objectionable  as  allowiajc  tbr 
right  to  board  it  irrespective  of  its  q>eed.  where 
tbe  evidence  showed  that  It  was  moTing  vei7 
slowly  when  he  attempted  to  board  it. 

•Rahwitas  denied  Vebruarr  U,  IMM. 
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&.  Whether  it  was  oegligence  to  attempt  to 
board  a  street  car  moving  very  slowly  was  a 
Question  for  the  jury,  and  was  laroperly  submit- 
ted by  ail  instruction  that,  to  authorize  a  re- 
covery for  Injoriea  in  making  tba  attempt,  the 
plaintiff  must  have  exerdsed  <wdinary  care. 

6.  Where  a  street  car  slowed  down  at  the 
usual  point  for  receiving  passengers,  so  that 
plaintiff  had  reason  to  believe  it  was  for  that 
purpose  on  this  occatdon,  the  company  la  liable 
tw  the  conseauences  of  any  mistake  on  his 
part  ill  so  believing,  if  he  was  not  giulty  of 
contributory  negligence. 

7.  In  an  action  for  injuries  in  attempting  to 
board  a  street  car  at  a  certain  point,  an  instruc- 
tion that  cars  should  at<:^  at  that  point  was  not 
objectionable  as  imposing  the  duty,  whether 
there  were  any  peeaengers  there  or  not. 

8.  A  street  car  sbonld  be  brought  to  a  full 
stop  at  a  croflslns  when  signaled,  and  should  be 
kept  stationary  for  a  time  reasonably  sufficient 
to  permit  a  passenger  to  reach  some  place  of 
safety  on  the  car. 

9.  An  instruction  declaring  it  negligence,*  aft- 
er stopping  a  street  car  to  let  on  a  passenger,  to 
start  it  before  he  had  a  reasonable  time  to  get 
upon  said  car  and  to  a  place  of  safety  therein," 
wan  proper,  and  was  not  Incondstent  with  an 
instmctioo  stating  the  dvty  to  hold  the  cars 
stationary  a  reasonable  time  to  enable  persona 
"safely  to  board  such  cars." 

10.  An  instruction  that  tbe  borden  of  proving 
cnntribntorr  negligence  rests  on  the  defendant 
ia  not  erroneous  as  depriving  the  defendant  of 
the  benefit  of  plaintiff's  own  evidence,  though 
contributory  negligeuce,  if  shown  at  all,  was 
shown  by  plaintiff^  evidence  alone. 

11.  Where  an  injury  la  pennanent,  and  future 
physical  pain  and  mental  sngruiBh  are  reason- 
ably certflio,  and  are  the  necessary  and  natural 
result  of  the  act  complained  of,  they  are  j/xop- 
er  elements  of  damaKes. 

12.  Where  the  evidence  shows  that  an  injury 
raused  very  serious  impairment  of  the  nse  of  a 
leg,  coivtinuea  to  cause  very  severe  pain,  is 
likely  to  continue  a  long  time,  and  ultimate  re- 
covery Is  doulitfnl,  a  verdict  for  ^,500  Is  not 
oi^oeasive. 

Appeal  from  8t  I^uls  Circuit  Oourt;  Ho- 
mtio  Wood,  Judge. 

Action  by  Rob«>t  W.  Maguire  against  tbe 
St.  lionls  Transit  Company.  Prom  a  Judg- 
ment In  favor  of  plalntiCT,  defendant  appeals. 
Affirmed. 

Boyle,  Priest  ft  Lehman,  for  respondent. 

BLAXD,  P.  J.  The  petition  is  In  two 
counts.  The  first  alleges,  in  substance,  that 
on  November  24,  1002,  plaintiff,  desiring  to 
hecome  a  passenger  on  one  of  defendant's 
cars  bound  eastward  on  Maryland  avenue.  In 
the  dty  of  St.  Louis,  toc^  his  stand  at  the 
southeast  corner  of  Euclid  and  Maryland  are- 
nups,  the  proper  and  usual  place  where  de- 
fendant's cars  stopped  to  take  on  passengers; 
that  when  the  car  approached  Euclid  avenue 
be  signaled  the  motorman  in  charge  of  his 
desire  to  become  a  passenger,  and  tbe  motor- 
man,  as  he  approached  Buclld  avenue  and 
crossed  tbe  same,  slowed  down  his  car;  that 
on  reaching  the  south  crossing,  where  the 
plnlntifr  was  standing,  the  car  was  slowed 
down  to  a  stopping  point,  leading  plaintiff 
to  believe  that  tbe  car  had  stopped  to  receive 
blm  and  otbos  standing  by,  who  wlabed  to 
become  pasKngera,  wben  plaintiff  took  bold 
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of  the  handiail  at  the  rear  raid  aC  tbe  car, 
and  attempted  to  board  the  same,  bat  while 
he  was  In  tbe  act  of  getting  cm  the  defotdant 
negUgenOy,  carelesaly,  and  recklessly  failed 
to  let  the  car  remain  standing  a  suffldmt 
lengtb  of  time  to  allow  plaintiff  to  get  on  the 
car,  but  started  it  forward  with  great  sud- 
drauieaa  and  speed,  whereby  plaintiff  was 
thrown  down  and  dragged  some  distance,  by 
reason  of  which  he  sustained  severe  and  per- 
manent injuries.  The  first  count  of  tbe  peti- 
tion also  pleaded  section  1761.  of  City  Ordi- 
nance 19,919  of  tbe  dty  of  St.  Louis,  regu- 
lating the  stopping  of  street  cars  to  let  pas- 
sengers on  and  off.  The  second  count  omit- 
ted tbe  ordinance,  and  alleged  the  car  came 
to  a  stands  till  'The  other  particulars  are  as 
in  tbe  first  count  The  section  of  the  ordi- 
nance pleaded,  among  other  things,  provides 
that  street  cars  operated  In  the  streets  of  the 
city  shall  make  stops  at  certain  points  for 
the  puriKise  of  letting  passengers  get  on  and 
off  the  cars.  It  requires  the  cars  traveling 
eastward  to  stop  on  tbe  east  side  of  the 
streets  Intersecting  tbe  one  on  which  the  car 
is  traveling  for  tbe  purpose  of  letting  per- 
a<ms  get  on  and  off  the  car.  The  answer 
was  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  Tbe  plea  of  contributory 
negligence  was  put  In  Issue  by  a  reply.  Be- 
fore proceeding  to  trial  the  defendant  moved 
the  court  to  require  tbe  plaintiff  to  elect  upon 
which  count  be  would  proceed  to  trial.  This 
motion  was  denied,  and  the  cause  proceeded 
to  trial  on  both  counts.  The  evidence  offered 
by  the  plaintiff  tended  to  prove  tbe  allega- 
tions as  made  in  both  counts  of  his  petition, 
especially  as  laid  in  the  first  count,  that  the 
car  did  not  come  to  a  staudatill,  but  tiiat. 
after  plaintiff  gave  the  motorman  the  usual 
signal  to  stop,  he  turned  off  the  power,  and 
twisted  the  brake,  and  wben  the  rear  end 
of  the  car  came  opposite  to  where  plaintifT 
was  standing  the  car  was  moving  very  slow- 
ly, and  plaintiff  took  hold  of  the  handrail 
with  the  intention  of  getting  aboard,  when 
the  car  was  suddenly  started  forward,  and 
plaintiff  was  jerked  off  bis  feet  and  dragged 
about  25  feet.  He  was  then  helped  or  pulled 
on  the  car  by  some  one  standing  on  the  rear 
platform.  Plaintiff  testified  that  on  the  spur 
of  the  moment,  after  he  was  jerked  off  his 
feet,  the  thought  came  to  him  to  hang  on. 
He  further  testified  tnat  he  was  hurt  In  the 
groin  of  his  left  leg;  that  tbe  i>ain  became 
very  severe,  and  he  went  home  and  went  to 
bed,  called  a  physician,  who  gave  him  an 
opiate  to  relieve  the  pain,  and  prescribed  for 
treatment  hot  applications  and  the  use  of 
liniment;  that  the  Inside  tendons  and  mus- 
cles of  his  leg  were  Injured,  and  that  he  had 
suffered  pain  on  account  of  the  injury  from 
the  time  of  the  accident  down  to  the  trial; 
that  be  was  unable  to  cross  his  left  leg  over 
his  right  one,  and  was  unable  to  walk  as 
well  as  he  could  before  the  injury.  His  evi- 
dence and  tbe  evidence  of  the  physicians  who 
testified  in  his  behalf  tends  to  aiu>w  that  the 
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use  of  the  left  leg  bad  been  very  much  im- 
paired the  injury,  and  that  plaintiff  con- 
tinued to  suffer  pain  from  the  Injury,  and  It 
would  require  a  very  long  time  for  the  leg 
to  recover,  and  it  was  questionable  If  It 
ever  would  become  a  sound  leg.  Section  1761 
of  Olty  Ordinance  18,919  was  read  in  evi- 
dence. At  the  close  of  plaintiff's  evidence 
defendant  again  moved  the  coort  to  require 
plaintiff  to  elect  upon  which  count  of  the 
petition  he  would  rest  his  case.  This  motion 
was  also  denied.  The  only  witness  offered 
by  the  defendant  was  the  conductor,  who, 
presumably,  was  on  the  car  when  the  acci- 
dent occurred;  but  he  testified  he  knew  noth- 
ing whatever  of  the  occurrence.  He  said  bis 
car  was  eight  minutes  behind  time,  and  that 
about  two  months  afterwards,  at  the  request 
of  defendant,  be  made  a  report  of  the  trip 
to  the  defendant  This  report  was  offered  in 
evidence,  but  vaa  excluded  by  the  court 
The  motorman  was  no  longer  in  the  employ 
of  defendant,  and  could  not  be  found  by  the 
defendant's  claim  agent,  but  the  conductor 
testified  that  the  motorman  was  in  the  dty, 
and  that  he  saw  him  almost  dally. 

The  court  gave  the  following  instructions 
for  the  plaintiff: 

"(1)  The  court  iustructs  the  Jury  that  if 
yon  find  and  believe  from  the  evidence  that 
on  or  about  the  25tb  day  of  November,  1902, 
the  defendant  was  operating  certain  lines  of 
street  railroads  in  the  city  of  St.  Louis,  Mis- 
souri, and  particularly  a  double-track  line  of 
railroad  running  east  and  west  on  Maryland 
avenue,  past  tbe  intersection  of  Maryland 
and  Euclid  avenues.  In  said  city;  and  If  yon 
further  And  and  believe  from  the  evidence 
that  the  plaintiff  attempted  to  board  aae  of 
tbe  defendant's  east-bound  cars  on  Maryland 
avenue,  at  the  inta'section  of  said  Maryland 
and  Euclid  avenues,  and  on  the  east  side  of 
said  Euclid  avenue  and  south  side  of  said 
Maryland  avenue,  at  a  place  where  defend- 
ant's cars  were  in  the  habit  of  stopping  to 
receive  passengers,  and  that  plaintiff,  at  said 
time  and  place,  had  reason  to  believe,  and 
did  believe,  that  said  car  was  stopping  for 
passengers  to  board  said  car  at  said  place; 
and  if  you  further  believe  and  find  from  the 
evidence  that  the  plaintiff  took  hold  of  tbe 
handrail  of  said  car  at  the  rear  end  thereof 
for  the  purpose  of  becoming  a  passenger  on 
said  car;  and  If  you  find  from  the  evidence 
that  tbe  defendant's  servants  in  charge  of 
said  car  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known,  that  plaintiff  was 
attempting  to  board  said  car  as  a  passenger; 
and  if  you  further  believe  from  the  evidence 
that  after  the  plaintiff  bad  so  taken  hold  of 
the  handrail  of  said  car  at  the  rear  end 
thereof  for  such  purpose  the  said  servants 
in  charge  of  said  car  suddenly  started  the 
same  before  tlie  plaintiff  had  a  reasonable 
time  to  get  upon  said  car  and  to  a  place  of 
safety  therein,  and  that  the  Injury  complain- 
ed of  was  caused  by  the  failure  to  stop  the 
car  and  by  i^ch  sudden  starting  of  the  car 


under  such  drcumstancea;  and  tf  ym  fur- 
ther b^eve  from  tbe  evidence  that  the  pliJa- 
tlff  at  the  time  exercised  ordinary  care  Ji 
attempting  to  board  the  car  in  the  manae; 
shown  by  the  evidence— then  yoor  vei^cC 
should  be  for  the  plaintiff. 

"(2)  Hie  court  instructs  tbe  Jury  timi  it 
tbe  time  said  Robert  W.  Magnlre  was  In- 
jured the  city  ordinance  introduced  in  ei^ 
dence  imposed  upon  the  servants,  agents,  and 
employes  of  the  def^dant,  while  ninniag, 
conducting,  or  managing  the  street  car  m 
question,  the  following  duties:  That  tL*? 
should  stop  cars  going  eastward  on  Mai?- 
land  avenue  on  tbe  east  side  of  Euclid  aveDiK 
for  taking  on  passengers;  tliat  they  abonld 
bring  cars  going  eastward  to  a  full  stop  oo 
tbe  east  side  of  Euclid  avenue  at  the  inter- 
section of  Eudid  avenue  and  Maryland  ave- 
nue wtaoiever  requested,  signaled,  or  moti-^a- 
ed  by  any  person  standing  at  the  soutfaeaft 
corner  of  the  IntersectloD  of  said  llaiykiid 
and  Euclid  avenues  desiring  to  board  aaci 
cars,  and  in  every  instance  to  keep  sneh  em 
stationary  for  a  reasonable  length  of  time  to 
enable  such  persMis  desiring  to  board  waA 
cars  safely  to  board  such  cars.  And  if  tU 
Jury  believe  from  the  evidence  that  tbe 
agents,  servants,  and  employ€a  of  the  defend- 
ant, while  running  conducting,  or  managlns 
said  street  car  upon  the  occasion  referred  to, 
failed  to  perform  any  one  or  more  of  tbe 
duties  specified  in  this  instruction,  such  fail- 
ure was  n^Ilgence.  And  if  yon  believe  ftoa 
tbe  evidence  tiiat  in  consequence  of  such  neg- 
ligence in  any  one  or  more  of  the  paitlcniari 
hereinabove  mentioned  the  said  Robert 
Magulre  received  the  injuries  which  are  com- 
plained of  in  his  petition  herein,  your  finding 
should  be  for  the  plaintiff,  unless  you  far- 
ther believe  from  tbe  evidence  that  tbe  saI4 
Robert  W.  Magulre  was  guilty  ot  negligence 
which  contributed  to  the  injury:  and  the 
burden  of  proving  contributory  np'-llgenee  on 
the  part  of  said  Robert  W.  Maguire  rests  on 
the  defendant,  and,  unless  tbe  defendant  has 
proven  such  contributory  negligence  by  a  pre- 
ponderance of  the  evidence,  yon  cannot  find 
for  the  defendant  on  that  ground. 

"(3)  The  court  instructs  you,  gcntlemeD  of 
the  Jury,  that  If  you  find  for  plaintiff  yoo 
should,  in  estimating  his  damages,  considrr 
bis  physical  condition  before  and  since  re- 
ceiving the  Injuries  for  which  he  sues,  as 
shown  by  tbe  evidence,  the  physical  pain  and 
mental  anguish.  If  any,  suffered  by  him  oa 
account  of  his  injuries  at  the  time  of  and 
since  such  injuries,  as  shown  by  the  evi- 
dence; and  for  such  mental  angnlsb  and 
physical  pain  and  injury,  ff  any,  as  yon  may. 
I  from  the  evidence,  find  It  is  reasonably  cei^ 
tain  he  will  suffer  In  the  future  therefrom, 
and  you  will  find  a  verdict  for  such  sum  as. 
in  your  Judgment,  will,  under  the  evidentv. 
reasonably  compensate  him  for  such  injuries. 

"(4)  The  court  Instructs  the  Jury  that  tbe 
charge  of  negligence  made  against  the  de- 
fendant in  the  pialntUTs  petition  la  that  tb* 
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motorman  of  defendant's  car  slowed  down 
the  said  car  to  a  stepping  point,  Inducing 
plaintiff  to  believe  tbat  said  car  bad  stopped 
to  receive  lilm  as  a  passenger,  and  tliat  while 
plaintiff  was  in  the  act  of  boarding  said  car 
the  same  was  suddenly,  and  in  violation  of 
the  ordinances  of  the  city  of  St  Louis,  start- 
ed, throwing  plaintiff  to  the  ground  and  In- 
juring blm.  Wltli  respect  to  the  foregoing 
charge  of  negligence  you  are  Instructed  that 
the  burden  is  upon  the  plaintiff  throughout 
the  whole  case  of  establishing  to  your  satis- 
faction, by  the  preponderance  or  greater 
T\-eIght  of  testimony,  that  the  defendant's  car 
did  slow  down,  either  for  the  purpose  of  re- 
ceiving plaintiff  as  a  passenger,  or  to  so  slow 
u  speed  as  to  cause  the  plaintiff  to  believe 
that  it  was  slowing  down  for  the  purpose  of 
receiving  him  aa  a  passenger,  and  that  the 
same  was  so  suddenly  started  while  plaintiff 
was  In  the  act  of  boarding  the  same  as  to 
cause  him  to  be  Injured;  and  unless  the 
plaintiff  hat  ao  proven  be  Is  not  entitled  to 
recover,  and  your  verdict  miut  be  for  de- 
fendant" 

The  defendant  asked  and  the  court  refoaed 

tbe  following  Instructions: 

**<1)  The  court  Instructs  the  Jury  tbat  un- 
der tbe  law  and  the  evidence  in  tbia  case  the 
plaintiff  cannot  recover,  and  your  vttdict 
must  be  for  the  defendant. 

"(2)  The  court  instructs  tbe  Jury  tbat  un- 
der tbe  pleadings  In  this  case  they  must  And, 
In  order  for  plaintiff  to  recover,  tbat  he  at- 
tempted to  board  defendant's  car  while  the 
same  was  at  a  standstill;  and  If  they  find  at 
tlie  time  plaintiff  attempted  to  hoard  the  car 
tbe  same  was  moving,  then  he  cannot  recov- 
er, and  your  verdict  must  be  for  the  defend- 
ant. 

"(3)  The  court  instructs  tbe  Jury  tbat  If 
they  find  from  tbe  evidence  tbat  the  defend- 
ant's car  was  behind  time,  and  for  that  rea- 
son did  not  stop  or  slow  down  at  the  south- 
east comer  of  Maryland  and  Euclid  avenue. 
In  tbe  city  of  St  Louis,  Missouri,  for  the 
purpose  of  receiving  passengers  thereon,  but 
Bimply  slowed  down  for  the  purpose  of  cross- 
ing the  tracks  In  said  Buclld  avenue,  and  tbat 
while  passing  said  southeast  comer  plaintiff 
attempted  to  board  defendant's  car  while  It 
was  In  motion,  and  thht  such  effort  on  the 
part  of  plaintiff  was  negligent  under  tbe  cir- 
cumstances, and  caused  or  contributed  to  his 
Injuries,  then  he  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  tbe  defendant 

"(■1)  The  court  instructs  the  Jury  that  If 
they  And  from  the  evidence  that  tbe  defend- 
ant's car  was  behind  time,  and  for  that  rea- 
son did  not  stop  or  slow  down  at  the  sooth- 
east  comer  of  E^uclld  and  Maryland  avenues, 
in  the  city  of  St  Louis,  Missouri,  for  the  pur- 
pose of  receiving  passengers  thereon,  but 
simply  slowed  down  for  the  purpose  of  cross- 
ing tbe  tracks  In  said  Euclid  avenue,  and 
that  while  passing  said  soutbeaat  comer 
plaintiff,  without  tbe  knowledge  of  tbe  agents 
of  defendant  In  charge  of  i1»  car,  attempted 


to  board  said  car  while  it  was  In  motion, 
and  that  such  effort  on  tbe  part  of  the  plain- 
tiff either  caused  or  contributed  to  his  in- 
juries, then  he  is  not  entitled  to  recover,  and 
yonr  verdict  must  be  for  the  defendant,  even 
though  you  should  also  find  tbat  at  the  time 
plaintiff  attempted  to  board  said  car  Its  mo- 
tion was  accelerated  or  Increased." 

A  verdict  for  $3,500  In  plaintiff's  favor  was 
returned,  -signed  by  nine  of  the  Jurors.  A 
motion  for  new  trial  proving  of  no  avail,  de- 
fendant appealed. 

1.  It  Is  contended  that  the  court  erred  In 
refusing  to  compel  tbe  plaintiff  to  elect  up- 
on which  count  of  the  petition  be  would 
stand.  Both  counts  of  the  petition  state 
one  and  tbe  same  cause  of  action,  but  In  a 
different  form.  Tbat  this  may  be  done  has 
been  the  settled  rale  since  tbe  adoption  of 
the  system  of  pleadings  for  tbe  purpose  of 
forming  Issues  of  fact  for  trial  In  courts  hav- 
ing common-law  Jurisdiction,  and  it  Is  ad- 
missible under  our  Oode  of  Practice  for  tbe 
plaintiff,  In  his  petition,  to  state  tbe  same 
cause  of  action  in  different  form  by  separate 
counts  for  tbe  purpose  of  meeting  any  possi- 
ble state  of  tbe  proof,  and  a  general  v^ict 
will  be  a  bar  to  any  future  suit  upon  any 'of 
tbe  counts.  Clemens  v.  Collins,  14  Mo.  604; 
Brownell  v.  Railroad,  47  Mo.,  loc.  clt  243; 
Brady  v.  Connelly,  52  Mo.,  loc.  clt  19;  City 
of  St.  Louis  to  Use,  etc.,  v.  Allen,  53  Mo., 
loc.  clt.  49;  Owens  v.  Railroad,  58  Mo.,  loc. 
clt.  386.  It  follows  that  tbe  plaintiff  was  not 
required  at  any  stage  of  the  proceeding  to 
elect  upon  which  count  he  would  rely,  and 
no  error  was  committed  by  overruling  either 
of  the  motions  to  require  plaintiff  to  elect. 

2.  Defendant  offered  to  prove  tbe  defend- 
ant company  had  a  rule  as  to  cars  stopping 
for  passengers  when  tbe  car  was  eight  min- 
utes late.  Tbe  court  excluded  this  evidence. 
This  mllng  Is  assigned  as  error.  City  Ordi- 
nance, {  1701,  pleaded  by  plaintiff,  and  of- 
fered In  evidence,  makes  no  exception  in  fa- 
vor of  a  car  that  Is  eight  minutes  or  any  oth- 
er number  of  minutes  behind  Its  running 
time,  but  requires  all  cars  operated  iQ  tbe 
streets  of  the  dty  of  St  Louis  for  the  pur- 
pose of  carrying  passengers  to  make  the 
stops  that  are  required  to  afford  au  oppor- 
tunity for  passengers  to  get  on  and  off  the 
cars,  when  to  do  so  will  not  obstruct  the  op- 
eration of  tbe  line.  The  street  railroad  com- 
panies were  not  granted  the  use  of  tbe  streets 
of  the  city  solely  for  their  own  emolument 
and  profit,  but  primarily  for  tbe  carriage  of 
passengeiv  upon  their  cars.  That  they  may 
make  and  enforce  all  needful  rules  and  regu- 
lations in  respect  to  the  conduct  of  tbelr 
business,  including  stops  at  street  crossings, 
not  inconsistent  with  tbe  charter  and  ordi- 
nances of  the  city,  is  manifest;  but  they 
have  no  power  to  bind  or  affect  the  public  by 
an  unreasonable  rule  tbat  is  opposed  to  an 
ordinance  of  the  city,  aa  was  tbe  one  offered 
in  evidence,  and  excluded  by  the  court  Nor 
was  the  rale  admissible  for  the  purpose  of 
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■bowing  or  tending  to  show  that  the  Intention 
of  the  motorman  In  slowing  down  his  car 
was  not  to  atop  or  slow  down  for  the  purpose 
of  letting  the  plaintiff  board  the  car.  The 
plaintiff  could  not  be  affected  by  the  rule, 
unless  he  had  knowledge  of  It,  nor  is  he 
bouud  by  the  uncommunlcated  intentions  of 
the  motorman.  He  had  a  right  to  act  upon 
appearances,  and  to  attempt  to  board  the 
car.  If  he  gave  the  usual  signal  to  the  motor- 
man  to  stop,  and  the  motorman.  In  apparent 
response  to  the  signal,  slowed  down  the  car 
to  a  speed  so  slow  that  It  was  not  negligence 
on  the  part  of  plaintiff  to  attempt  to  board  IL 

3.  Defendant  contends  that  the  first  in- 
struction given  for  plaintiff  is  erroneous  for 
the  reasons:  First  It  does  not  direct  the 
Jury  upon  which  count  of  the  petition  It  could 
Dnd  a  verdict  for  plaintiff.  This  objection 
is.  answered  by  the  first  paragraph  of  this 
opinion.  The  second  objection  Is  that  the  In- 
struction authorized  the  Jury  to  find  for  plain- 
tiff on  the  theory  that.  If  plaintiff  believed 
the  car  was  stopping  for  passengers,  he  had 
a  right  to  board  the  same,  irrespective  of  the 
speed  of  the  car.  This  Is  not  a  Just  criti- 
cism. Plaintiff's  evidence  in  respect  to  the 
speed  of  the  car  Is  that  the  car  stopped  on 
the  west  side  of  Euclid  avenue,  then  came  on 
across  the  tracks  in  Euclid  avenue,  and 
while  the  car  was  crossing  the  tracks  the 
motorman  turned  off  the  power  and  put  on 
the  brakes;  that  the  car  was  then  running 
very  slowly,  and  when  It  was  Just  abreast  of 
plaintiff  the  motorman  turned  off  the  power 
and  twisted  the  brake;  that  the  car  was 
moving  very  slowly.  He  could  not  say  at 
what  speed  it  was  nmning,  but  he  easily 
caught  bold  of  the  handrail,  and,  as  he  did 
so,  the  car  gave  a  sudden  lurch  and  went 
forward.  There  is  no  other  evidence  In  the 
abstract  In  respect  to  the  speed  of  the  car. 
If  the  car  was  moving  very  slowly,  It  was 
not  negligence  per  se  for  the  plaintiff  to  at- 
tempt to  board  It,  as  Is  stated  by  defendant's 
counsel  in  their  brief.  Whether  or  not  It 
was  negligence  was  a  question  for  the  Jury, 
and  the  instruction  told  the  Jury  that,  to  au- 
thorize a  verdict  for  the  plaintiff,  they  should 
find  that  at  the  time  he  attempted  to  board 
the  car  he  was  exercising  ordinary  care; 
hence  the  iostructlon  la  not  open  to  the  ob- 
jection made. 

It  Is  farther  contended  that  the  plaintiff 
made  a  mistake  in  supposing  the  car  had 
slowed  down  for  the  purpose  of  receiving  him 
as  a  passenger,  and  should  bear  the  conse- 
quences of  his  own  mistake.  If  be  did  make 
a  mistake,  according  to  the  evidence,  the 
misiake  was  induced  by  the  conduct  of  the 
motorman  In  turning  off  the  power,  twisting 
the  brake,  and  slowing  down  the  car  at  a 
time  and  place  and  under  circumstances  that 
would  Induce  any  one  in  plaintiff's  place  to 
believe  as  plaintiff  believed— that  is,  that  the 
motorman  Intended  to  stop  the  car  to  let  him 
and  the  other  eight  or  ten  persons  present 
and  waiting  for  a  car  to  get  aboard;  and 


the  defendant,  not  the  plaintiff,  Is  responsible 
for  the  consequences  of  the  mistake,  if  tdain- 
tlff  himself  was  not  guilty  of  contributory 
negligence  in  atteaipting  to  board,  tlie  cu 

while  in  motion. 

4.  In  addition  to  the  alleged  errors  con- 
tained In  the  first  Instruction,  it  Is  contend- 
ed that  the  second  for  plaintiff  contains  the 
following  errors:  "(1)  That  the  car  going 
eastward  on  Maryland  avenue  should  have 
been  stopped  at  the  east  side  of  Euclid  are 
nue.  This  broad  duty  is  imposed,  by  this 
instruction  without  reference  to  vbetbs 
there  were  any  passengers  there  or  not,  or 
whether  any  signal  had  been  given  or  not. 
(2)  That  defendant  should  hare  brought  the 
car  to  a  full  stop  at  the  east  side  of  EucUd 
avenue  when  signaled.  And  (3)  that  defend- 
ant should  have  kept  the  car  stationary  for 
a  reasonable  length  of  time  to  enable  per- 
sons, then  desiring  to  board  the  car  to  board' 
the  car."  These  objections  are  entirely  fao- 
dful,  and  a  reading  of  the  Instmction  will 
dispel  each  one  of  them. 

5.  The  first  instruction  declared  it  negli- 
gence, after  stopping  the  car  to  let  on  a  pas- 
senger, to  start  it  before  he  "had  a  reason- 
able time  to  get  upon  said  car  and  to  a  plac« 
of  safety  therein."  The  second  declared  its 
duty  to  be  to  hold  the  "cars  stationary  ftx 
a  reasonable  length  of  time  to  enable  such 
persons  desiring  to  board  such  cars  safel; 
to  board  such  cars."  It  Is  contended  that 
these  Instructions  are  Inconsistent,  and  that 
tbe  first  misstated  the  law;  that  the  defend- 
ant Is  not  required  to  hold  a  car  stationary 
until  a  passenger  can  be  seated.  It  is  not 
the  rule  that  the  car  must  be  held  nntll  a 
passenger  who  has  Just  boarded  it  can  be 
seated.  If  such  a  requirement  was  made 
of  street  cars,  the  carmen  would,  on  account 
of  the  crowded  condition  of  the  cars,  oftea 
find  themselves  in  a  dilemma.  The  mle  la 
that  tbe  car  must  be  stopped  for  a  reasonable 
time;  that  Is,  time  sufficient  for  a  passeoger 
to  board  the  car.  Dougherty  t.  Railroad,  M 
Mo.  32S,  ei  Am.  Rep.  239;  Id.,  97  Mo.  64". 
8  8.  W.  900,  11  S.  W.  251.  We  do  not  think 
the  first  Instruction  runs  counter  to  this  rale. 
The  phrases  "within  the  car"  and  *'aboaid 
the  car,"  as  used  In  the  two  Instructions,  are 
synonymous  In  their  application  to  the  sitoa- 
tion  indicated,  and  mean  nothing  more  than 
that  the  car  should  be  held  for  a  time  rea- 
sonably sufficient  for  passengers  to  reach 
some  place  of  safety  on  the  car,  and  we  think 
the  Jury  so  understood  both  Instructions. 

6.  It  is  contended  that  tbe  last  clause  of 
the  second  Instruction  Is  erroneous  for  the 
reason.  If  contributory  negligence  was  shown 
at  all,  it  was  shown  by  the  plainttfTs  own 
evideqce,  the  defendant  having  offered  none 
on  this  point  Notwithstanding  this  fact,  the 
burden  of  showing  such  negligence  was,  by 
the  Instruction,  cast  on  the  defendant,  and 
to  show  it  by  a  preponderance  of  the  evi- 
dence. The  point  made  ia  that  the  Instruc- 
tion deprived  tbe  defendant  itf  the  benefit  ftf 
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plaintUTs  own  evidence.  In  Murray  T.  Rail- 
road, 101  Mo.,  loc.  clt  240,  13  S.  W.  817,  20 
Am.  St.  Rep.  601,  It  was  held  tbat  an  In- 
struction substantially  tbe  same  as  No.  2, 
where  the  evidence  tending  to  prove  contribu- 
tory negligence  came  from  the  plaintiff,  tbe 
defendant  was  not  deprived  of  the  benefit 
of  the  plaintiff's  evidence  tending  to  prove 
contrlbntory  negligence,  and  that  the  instnic- 
tlon  asserted  a  correct  proposition  of  law. 
The  other  objecttona  made  to  the  fltst  and  sec- 
ond instractlonB  seem  to  na  to  be  hjrpercrlt- 
ical. 

7.  The  In^tmctlon  on  the  meastire  of  dam- 
ages Is  objected  to  for  tbe  reason  that  it  au- 
thorized a  recovery  for  future  mental  an- 
guish. Mental  anguish  that  is  Incident  to 
bodUy  pain  cansed  by  an  Injury  is  a  proper 
element  of  damages,  and  may  be  Inferred 
from  the  nature  of  the  Injury.  Seaweli  v. 
Kallway,  119  Mo.  222,  24  8.  W.  1002;  Brown 
V.  Railroad.  99  Mo.,  loc.  clt  810,  12  8.  W. 
655.  Mental  anguish  can  be  recovered  for 
coextensively  with  physical'  injury,  and,  so 
long  as  the  Injury  continues  to  give  intense 
pain,  mental  anguish  will  be  Inferred  to  co- 
exist. Union  Pacific  Railway  Co.  v.  Jones, 
49  Fed.  343,  1  0.  G.  A.  282;  Ball  v.  Mabry, 
91  Ga.  781,  18  8.  E.  64.  In  thU  state  the 
general  rule  is  that  pain  of  body  and  mind, 
when  connected  with  physical  Injury,  Is  a 
subject  of  damages.  Trigg  v.  Railroad,  74 
Mo.  147,  41  Am.  Rep.  305.  And  when  the  In- 
jury Is  permanent,  and  future  physical  and 
mental  pain  are  reasonably  certain,  and  are 
the  necessary  and  natural  result  of  the  act 
complalued  of,  they  are  proper  elements  to 
be  taken  into  consideration  in  estimating  tbe 
damages.    State  v.  Ooode,  24  Mo.  361. 

8.  Such  of  the  refused  Instructloua  as  are 
supported  by  any  evidence  were  comprehend- 
ed in  those  given  by  the  court,  and  there 
was  no  error  committed  In  refusing  them. 

9.  Complaint  is  made  tliat  the  verdict  Is 
excessive.  T^e  evidence  as  to  the  character 
and  extent  of  tbe  Injury  Is  all  one  way,  and 
shows  a  very  serious  impairment  of  the  use 
of  the  left  leg,  and  that  the  Injury  at  times 
continues  to  cause  severe  pain;  and,  further, 
tbat  the  injury  is  likely  to  continue  for  a  long 
period  of  time,  and  plaintiff's  ultimate  recov- 
ery is  doubtful.  In  this  state  of  tbe  evidence 
we  are  not  prepared  to  say  that  the  damages 
assessed  exceed  a  teasonable  compensation 
for  tbe  Injury. 

Tbe  judgment  Is  affirmed. 

BETBURN  and  GOODS,  JJ.,  concur. 


JONBS  ft  OGTiEBAT  v.  KANSAS  CITT 
BOARD  OF  TRADE  et  al. 
(Court  of  Appeals  at  Kansas  City,  Mo.  April 
6.  1003.) 

UUnniORD  AND  TBNANT— DURATION  OP  LBA8H 
^UBiaNABIUTT-CTFECT  OF  PRIVI- 
LBOa  OF  RENEWAL. 

1.  A  lease  for  one  year,  with  an  option  to  the 
lease*  to  renew  from  year  to  year  Cor  five  years, 


Is,  in  effect,  a  le&se  for  more  than  two  years, 
ao  as  to  be  assigaable  without  the  laDdlord'a 
written  consent,  though  Rev.  St  1809,  S  4107, 
prohibits  a  tenant  for  a  term  not  exceeding  two 
years  frmn  assigning  Us  term  vdthont  snch  con- 
sent. 

i^peal  from  Glrcnlt  Court,  Jackson  County; 
J.  H.  Slover,  Judge. 

Suit  by  George  W.  Jwes  and  James  H. 
Oglebay,  constituting  the  firm  of  Jones  & 
Oglebay,  against  the  Kansas  City  Board  of 
Trade  and  another.  From  tbe  judgment,  all 
parties  appeal.  Modified. 

Robinson  &  Carkener,  tor  plaintiffs.  Trim- 
ble &  Braley,  for  defendants. 

BROADDUS.  J.  This  suit  was  Instituted 
on  the  2Sth  of  June,  1898,  against  P.  T. 
Hamm  and  others,  officers  of  the  Kansas  City 
Board  of  Trade,  at  which  time  a  temporary 
restraining  order  was  made.  On  the  80th  day 
of  July  of  said  year  there  was  issued  what 
was  called  a  temporary  injunction,  which  was 
modlQed  on  the  6th  day  of  August  following. 
The  defendant  trust  company  petitioned  to  be 
made  a  party  to  tbe  proceedings,  and  filed  its 
answer.  On  the  20th  day  of  November  a 
final  deci-ee  was  entered  In  the  case,  making 
the  temporary  Injunction  in  part  perpetual, 
from  which  all  parties  appealed. 

As  all  the  p^nent  facts  were  before  the 
Supreme  Court  in  the  case  (178  Mo.  218,  73  S. 
W.  143)  wherein  John  W.  Moore  et  al.  were 
plaintiffs  and  the  Guardian  Trust  Company 
(formerly  Missouri,  Kansas  &  Texas  Trust 
Company)  and  George  W.  Jones  and  James  H. 
Oglebay  were  interpleaders,  as  a  matter  of 
convenience  we  have  adopted  tbe  statement 
to  be  found  in  said  opinion,  as  follows: 

The  controversy  Is  this:  Prior  to  May  31. 
1898,  the  board  of  trade  occupied  a  part  of 
the  Exchange  Building,  on  Eighth  and  Wyan- 
dotte streets,  of  which  Richard  Gentry  was 
the  owner.  Their  relations  became  unpleas- 
ant, and  the  t>oard  of  trade,  and  Its  members, 
as  individuals,  who  tiad  offices  In  the  build- 
ing, determined  to  move.  The  plaintiffs, 
Jones  ft  Oglebay,  owned  a  building  on  Mis- 
souri avenue  and  Walnut  street,  called  "Tem- 
ple Block,"  and  the  board  of  trade,  on  May 
31,  1898,  leased  the  building  from  Jones  & 
Oglebay  for  one  year  from  July  1,  18^,  for  a 
rental  of  $16,000,  with  a  privilege  of  renewal 
for  five  years.  Tbe  lessors  were  to  furnish 
free  heat,  wata,  light,  and  elevator  and  jani- 
tor service,  and  to  retain  the  offices  then  oc- 
cupied by  them.  The  lessors  were  to  change 
"the  four  storerooms  on  the  first  floor  Into  one 
room  In  complete  order  for  a  trading  room  for 
the  board  of  trade,  to  the  satisfaction  of  the 
building  committee  of  the  second  party,  the 
portion  of  the  ceiling  over  the  trading  halt 
corresponding  with  the  open  space  above,  the 
main  entrance  from  tbe  hall  to  tbe  trading 
room  to  be  between  the  two  elevators."  It 
was  further  stipulated:  "The  second  parties 
shall  liave  tbe  privilege  of  underletting  any 
portion  of  said  premises  during  said  term, 
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and  at  ita  own  expoue  causing  such  changea, 
b7  way  of  partition,  or  otherwise,  as  It  may 
deem  proper*  under  tlu  snperrlBlon  of  one  of 
the  first  parties."  The  leaae  e^qiressed  to  be 
"upon  condition,  however,  that  no  personal  11- 
ablUty  of  any  kind  la  aasumed  or  created  up- 
on the  part  of  any  officer,  director  or  individ- 
ual member  of  the  said  board  of  trade."  Pur- 
suant to  the  leaae  the  lesscH-s  notified  all  the 
tenants  then  in  Temple  Block  to  vacate  on 
July  1,  Ibt^,  and  made  the  changes  on  the 
first  floor  above  provided  for.  The  board  of 
trade  appointed  a  committee  to  fix  the  rental 
of  the  rooms  In  fiie  building  (Temple  Block) 
other  than  those  intraded  to  be  used  by  It, 
and  they  were  all  assigned  by  lot  to  the  mem- 
beia.  The  trust  company,  in  June,  1888,  ac- 
quired title  to  the  Exduinge  Building  tsom 
Its  former  owner,  Gentry,  and  at  once  set 
about  the  prevention  of  the  board  of  trade 
and  Ita  members  from  leaving  the  Bzchange 
Building,  and  accwdlngly,  on  June  22,  1898, 
the  trust  company  made  a  written  proposition 
to  the  board  of  trade  that,  If  it  would  itonain 
In  the  Exchange  Building  for  a  term  at  five 
years,  the  trust  company  would  assume  the 
Jones  &  Oglebay  lease,  and.  In  addition,  would 
not  only  charge  no  rent  for  the  use  of  the 
trading  hall,  or  for  the  rooma  used  by  the  sec> 
retary  of  the  board  of  trade,  but  would  pay 
the  board  of  trade  a  bonus  of  9300  a  numth. 
Later,  on  the  same  day,  the  tnist  company 
further,  in  wder  to  make  sure  that  the  trust 
company  would  meet  the  aasumptlon  of  the 
f 16,000  rental  of  the  Temple  Block,  proposed 
to  allow  the  board  of  trade  to  collect  the 
monthly  centals  from  the  tenants  in  the  Tem- 
ple Block,  and  keep  them  until  the  md  of  the 
month,  and,  if  the  trust  company  did  not  pay 
the  rent  on  the  Temple  Block  within  24  bourn 
aft»  It  was  due,  to  allow  the  board  of  trade 
to  apply  the  rents  so  collected  to  the  payment 
of  the  rent  due  for  said  Temple  Block.  Aft- 
erwarda,  on  June  23,  1898,  the  trust  company 
furtbw  wrote  to  the  board  of  trade,  saying 
the  proposition  did  not  contemplate  that  all 
the  members  then  occupying  rooms  in  the  Ex- 
change Building  should  sign  leases  for  flve 
years,  and  further  saying  that  the  lease  con- 
templated was  to  be  wltbout  personal  liabili- 
ty of  the  officers  or  members  of  the  board  of 
trade,  and  agreeing  to  rely  upon  the  honor  of 
the  board  of  trade  to  keep  Its  promises,  "as 
Messrs.  Jones  &  Oglebay  relied  upon  to  get 
tbeir  $16,000  for  a  year,  which  will  most  cer- 
tainly be  paid  by  us,  and  thus  relieve  the 
board  of  trade  and  all  Its  members  from  any 
obligation  of  honor  or  otherwise  to  the  owners 
of  the  Temple  Block."  This  proposition  was 
submitted  to  the  members  of  tbe  t>oard  of 
trade  on  June  23, 1898,  and  was  accepted  by  a 
majority  vote  of  the  members.  Thereupon, 
on  June  24,  1888,  tbe  trust  company  wrote 
Jones  &  Oglebay  as  follows:  "Gentlemen: 
The  undersigned  having  purchased  the  E^x- 
cbanse  Building  recently  made  a  proposition 
to  the  Board  of  Trade  for  rental  of  portions 
of  said  building,  and  in  aald  xvoposltion  agreed 


to  assume  the  leue  which  you  lm&  made  ts 
the  Board  of  Trade  for  Om  Tffinple  Bk»A  for 
one  year  ftom  July  1, 1888.  We  wonU.  Ufce  te 
meet  yon  with  a  view  <tl  aBcertainlng  for 
what  sum  we  can  secure  a  eancellatlim  itf  this 
laaa^  releaalng  the  lessees  ftom  mnj  UahUity 
to  pay  rent  thoeon.  Or  In  tbe  emit  that  yoo 
would  not  care  to  negotiate  or  eoiwlder  nch  a 
lUopoaltlon,  we  will,  of  courae^  nnder  oar 
promise  to  the  Board  of  Trade,  be  obliged  to 
pay  tbe  rent  and  sublet  the  Temple  Btock  and 
get  whateTtf  we  can  out  of  It.  If  yon  win 
kindly  indicate  a  place  and  time  whae  aad 
when  we  can  meet  yon  and  talk  over  thb 
matter,  we  would  very  mndi  lite  to  have  yon 
do  so.  Missouri,  Kansas  ft  TCacaa  mvrt  Com- 
pany, by  A.  a  StUtweU,  President."  To  this 
letter  Jones  ft  Oglebay  never  made  ftnj  r^ly. 
The  attorney  the  board  of  trade  then  j/n- 
pared  a  leaae  from  the  tmat  company  to  tbe 
hoard  of  trade,  whldi  was  execated  1^  the 
trust  company,  but  while  aaid  attorney  was 
reading  It  to  the  ofllcers  of  the  board  of  trade, 
and  before  it  was  executed  by  them,  Jones  k 
Oglebay,  on  June  28,  1888,  got  oat  an  tojune- 
tlon  against  the  board  of  trade,  restraining  It 
from  assigning  or  tiansf^irlnK  or  snblettiflg 
Temple  Block,  or  any  portlcni  thereof,  enqit 
the  basement,  to  the  trust  company,  4nr  to 
any  person  other  than  a  member  of  tbe  board 
ct  trade,  or  to  one  engaged  In  tbe  grain  or 
like  bnstoess,  and  also  restraining  tbe  board 
from  "making  any  order,  passing  any  les- 
olutlon,  or  making  any  contract  which  would 
prevent  or  tend  to  prevent  tbe  said  anoda- 
tlon  (or  members  thereof)  from  locating  Us 
trading  hall  and  officers  in  and  otlierwlse 
using  and  occupying  plalntifra  said  build- 
ing (Temple  Block)."  The  leaae  whldi  said 
board  of  trade  was  restrained  from  execut- 
ing contained  the  provisions  covered  by  the 
propositions  of  the  trust  company.  Those 
that  related  to  and  bound  the  trust  company 
to  assume  tbe  lease  of  Temple  Blod:.  and 
which  gave  the  trust  company  any  rights  un- 
der that  lease,  were  as  follows: 

"(4)  First  party  assumes  the  contract  nude 
by  the  second  party  on  the  Slst  day  of  May, 
1888,  with  George  W.  Jones  and  James  H. 
Oglebay  for  leaae  of  Temple  Block,  and  ex- 
pressly agrees  to  pay  to  said  Jones  ft  <^e- 
bay  the  rent  therein  provided  said  first  party 
expressly  waiving  any  and  all  qoestlonB  as 
to  the  said  contract  to  pay  rent  not  being 
binding  at  law.  First  party  further  agrees 
to  Indemnify  and  bold  harmless  said  board, 
and  each  and  every  officer  and  memb^  there- 
of, from  any  loss,  damage,  costs,  attornej-'i 
fees  and  expenses  by  reason  of  any  fallnre 
to  comply  with  said  contract  as  to  said  Tem- 
ple Block,  and  by  reason  of  not  morii^  to 
Temple  Block  or  by  reason  of  any  litigation 
arising  out  of  or  in  any  wise  connected  wltli 
either  of  said  matters.  Provided,  however, 
that  in  any  suit  or  suits  Instituted  by  said 
Jones  &  Oglebay  against  the  board.  Its  otE- 
cers  or  members,  the  first  par^  shall  be  is 
due  time  advised  thereof,  and  through  its 


Digitized  by 


Google 


Mo.) 


JONES  &  OGLEBAY  v.  KANSAS  CITY  BOAEp  OF  TRADE. 


845 


attorneys  shall  be  permitted  to  have  the  man- 
agemeat  and  defense  of  said  suits.  The  said 
first  party  shall  pay  the  monthly  rental  on 
the  Temple  Block  two  days  prior  to  Its  be- 
coming due,  and  in  default  thereof  the  secre- 
tary of  the  board  may  collect  sufficient  of 
the  rents  of  the  Exchange  Building  to  pay 
the  same,  and  after  making  such  payment 
the  balance  shall  be  turned  over  to  the  first 
party. 

"(5)  The  second  party  further  agrees  ei- 
ther to  assign  to  first  party  Its  said  lease 
for  the  Temple  Block,  or  to  sublet  to  the  first 
party,  or  to  whomsoever  It  may  designate, 
portions  of  said  Temple  Block  as  from  time 
to  time  requested  by  the  first  party,  and  if 
sublet  to  assign  all  rent  to  the  first  party, 
provided,  however,  that  the  board  of  directors 
of  the  second  party,  or  its  secretary,  shall 
first  approve  the  desirability  of  the  tenant 
and  provided,  further,  that  all  persons  now 
In  said  Temple  Block  shall  be  accepted  as 
tenants  If  the  first  party  so  desires,  it  being 
understood  that  the  first  party  shall  agree 
and  the  first  party  does  hereby  agree  to  save 
the  second  party,  its  officers  and  members 
harmless  from  any  and  all  liability  or  dam- 
ages for  making  of  any  of  said  subleases. 
The  first  party  further  agrees  to  pay  the  sec- 
retary of  the  second  party  the  sum  of  twenty- 
five  dollars  per  month  for  looking  into  the 
question  of  the  desirability  of  tenants  so 
long  as  the  lease  for  the  Temple  Block  shall 
not  be  canceled  by  an  agreement  between 
Messrs.  Jones  &  Oglebay  and  the  Missouri, 
Kansas  &  Texas  Trust  Company,  not  exceed- 
ing, however,  one  year." 

On  the  Ist  of  July,  1898,  Jones  &  Oglebay 
wrote  to  the  board  of  trade,  saying  that  they 
had  made  the  changes  required  by  their 
lease  In  Temple  Block,  and  that  said  building 
"is  now  vacant,  and  ready  for  occupancy  by 
your  association,  and  the  full  possession  of 
the  same  and  every  part  thereof  except  such 
rooms  as  were  expressly  excepted  and  reserv- 
ed to  us  by  the  terms  of  said  lease  is  hereby 
tendered  to  your  association  to  be  used  and 
occupied  by  them  for  the  purpose  of  such 
boslness  as  Is  usually  carried  on  and  trans- 
acted by  your  nasoclation  and  the  members 
thereof.  And  we  hereby  demand  that  you 
take  Immediate  possession  of  said  building 
for  said  purposes  tn  accordance  with  said 
contract."  On  the  same  day  the  board  of 
trade  replied  to  said  letter  as  follows:  "Your 
letter  of  July  1,  1898,  received.  The  Board 
of  Trade  of  Kansas  City,  Missouri,  demands 
of  you  the  possession  and  keys  of  the  build- 
ing known  as  the  Temple  Block,  to  be  dellv- 
er«l  to  It  pursuant  to  the  terms  of  the  writ- 
ten contract  of  date  of  May  31,  1898.  The 
Board  of  Trade  denies  your  right  to  make 
any  conditional  tender,  or  to  change  or  al- 
ter the  contract,  or  to  limit  any  right  of  use 
given  by  It.  Any  failure  on  your  part  to  com- 
ply with  the  terms  of  the  contract  will  oper- 
ate aa  a  forfeiture  thereof."  On  the  same 
day  Jooes  ft  Oglebay  wrote  to  the  board  of 


trade  as  follows:  "Gentlemeai:  Beplying  to 
your  letter  of  this  date,  will  say  that,  Inas- 
much as  under  the  terms  of  the  contract  be- 
tween you  and  us,  we  are  required  to  oper- ' 
ate  the  elevator  and  furnish  heat,  light,  Jan- 
itor service,  etc.,  and  are  also  entitled  to  re- 
tain our  offices  In  the  building,  we  do  not 
very  well  see  how  we  could  deliver  to  you 
the  keys  of  the  building,  and,  at  the  same 
time,  comply  with  the  terms  of  our  contract. 
However,  the  keys  to  and  possession  of  such 
portions  of  the  building  as  you  are  entitled 
to  the  possession  of,  are  ready  for  you  at 
the  building,  and  you  can  have  the  same 
by  calling  therefor;  but'  the  fact  of  our  de- 
livering to  you  the  keys  and  possession  of 
such  portions  of  said  building  as  you  are  en- 
titled to  under  the  terms  of  our  contract 
must  not  be  construed  as  a  waiver,  on  our 
part,  of  our  right  to  have  your  association 
occupy  our  building  or  of  our  rights  In  re- 
gard to  any  assignment  or  subletting  of  said 
building,  or  any  portions  thereof.  Those  are 
matters  which,  If  we  could  not  be  able  to 
agree  in  regard  to  them,  must  be  settled  by 
the  courts.  It  is  our  intention  to  fully  and 
fairly  comply  with  the  contract  on  our  part, 
and  If  at  any  time  you  should  be  of  the  opin- 
ion that  we  are  not  thus  complying  with  our 
contract,  we  would  be  very  glad  to  have 
you  call  our  attention  to  the  matter  and  spe- 
cify wherein  our  failure  consists."  Nothing 
more  was  done  by  either  Jones  &  Oglebay  or 
the  board  of  trade  looking  towards  the  latter 
moving  Into  Temple  Block.  On  the  6th  of 
August,  1898,  the  temporary  Injunction  was 
amended  so  as  to  restrain  the  board  of  trade 
from  making  any  assignment  of  the  lease, 
and  from  making  any  subletting  of  any  por- 
tion of  Temple  Block,  excepting  the  base- 
ment, to  any  person  not  connected  with  the 
board  of  trade.  On  the  5th  of  November, 
1898,  the  Injunction  was  made  perpetual,  and 
the  board  of  trade  was  enjoined  from  assign- 
ing or  transferring  the  lease  of  Temple  Block 
or  the  rights  and  privileges  of  the  board  of 
trade  under  the  lease  to  the  trust  company, 
either  directly  or  indirectly.  But  the*  court 
found  the  issues  for  the  defendant  "so  f&r  as 
they  relate  to  the  removal  to  and  occupancy 
of  said  Temple  Block  by  said  board  of 
trade."  The  board  of  trade  appealed  from 
this  Judgment  and  It  Is  represented  to  this 
court  that  the  appeal  is  now  pending  In  the 
Kansas  City  Court  of  Appeals. 

This  is  the  injunction  proceeding  alluded 
to  in  said  opinion.  The  plaintiffs  herein  ap- 
pealed from  that  part  of  said  final  decree 
which  was  for  the  defendant  so  far  as  it  was 
sought  to  compel  said  t>oard  of  trade  to  re- 
move to  and  occupy  said  Temple  Block.  As 
the  Supreme  Court  In  said  opinion  holds  that 
said  board  of  trade,  under  the  terms  of  the 
lease  from  plaintiffs,  was  not  compelled  to 
remove  to  and  occupy  said  building,  the  ques- 
tion on  plalntiCC's  appeal  from  said  final  de- 
cree has  alrea4y  been  decided.  And  as  tlie 
parties  here  are  the  same  In  fact  as  tbey 
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were  In  said  otber  case,  tbe  question  raised 
Is  res  adjudlcata.  That  part  of  tbe  said  de- 
cree Is  affirmed. 

The  defendant  board  of  trade  appealed 
from  that  part  of  said  final  decree  enjoining 
It  from  assigning  or  transferring  tlie  lease 
to  the  Temple  Block,  or  any  of  Its  rights  or 
privileges  nnder  said  lease,  to  the  trust  com- 
pany, either  directly  or  indirectly.  As  to 
whether  the  board  of  trade  had  the  right  to 
transfer  Its  lease,  the  court  expresses  no 
opinion;  but  intimates  that  it  was  a  doubt- 
ful question,  because  of  the  option  given  for 
five  years,  in  addition  to  the  one  year  speci- 
Qed.  Under  section  41OT,  Rev.  St.  1899.  a  ten- 
ant for  a  term  not  exceeding  two  years  ia 
prohibited  from  assigning  his  term  without 
the  written  consent  of  his  landlord.  The 
language  of  the  lease,  as  to  its  duration, 
reads:  "For  a  term  of  one  year  to  begin  on 
the  first  day  of  July,  1898,  and  to  end  on  the 
30th  of  June,  1890,"  and  "the  second  party 
Is  to  have  the  option  of  renewing  the  lease 
from  year  to  year,  which  option  may  be  exec- 
daed  from  year  to  year  for  five  years  from 
July  1,  1898."  Upon  principle  this  question 
falls  within  the  rule  applied  In  Donovan  v. 
Brewing  Co.,  92  Mo.  App.  341,  where  Jt  was 
held:  "An  option  In  the  lessee  of  a  lease  for 
one  year  to  extend  the  term  to  a  greater 
length  than  one  year  transforms  the  contract 
into  a  lease  for  more  than  a  year."  Such  be- 
ing the  law,  It  follows  that  the  plaintiff  was 
not  entitled  to  the  Injunction  restraining  the 
board  of  trade  from  transferring  Its  lease  to 
the  defendant  trust  company. 

It  therefore  follows  that  the  cause  as  to 
the  defendant  be  reversed,  and  affirmed  as 
to  the  plaintiff.  All  concur. 


SHAREMAN  v.  ST.  LOUIS  TRANSIT  CO.* 

(Court  of  Appeals  at  St  Louis,  Mo.  Dec.  16, 
1903.) 

GARRIBRS  OF  PASSENGERS-STREET  RAIL- 
WAYS —  PERSONAL  INJURIES  —  COMPLAINT— 
SUrftciENCY— AMENDMENT—  CONTRIBUTORY 
NBGLIGENCB. 

1.  Where  a  complaint  against  a  street  rail- 
way company  alleged  that  plahitiCE's  wife  was 
injured  In  alighting  from  a  street  car  "while 
said  car  was  stoppcil.  or  slowed  down  bo  that 
its  motion  was  impcrceprible."  the  court  prop- 
erly permitted  an  amendment  stating  that  the 
mottou  was  "imperceptible  to  her,"  on  an  ob- 
jection that  it  did  not  state  a  cause  of  action 
because  the  condurtor  wbb  not  negligent  If  the 
motion  was  imperceptible. 

2.  The  complaint,  having  alleged  that  the  car 
"stopped,"  was  snfflrient  to  permit  evidence 
that  the  car  stopped  and  suddenly  started, 
thereby  injuring  plaintiff's  wife,  and  therefore 
stated  a  cause  of  actiou,  though  it  was  uncer- 
tain as  to  whether  plaintiff  intended  to  count 
on  an  accident  due  to  the  starting  of  the  car 
from  a  motionleps  state,  or  one  due  to  the  car 
reducing  its  speed  instead  of  stopping. 

8.  Evideuce  that  the  car  bad  stopped  and 
then  started  again  as  plaintiff's  wife  was  step- 
ping off.  but  before  she  reached  the  street,  was 
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not  a  variance  as  that  was  one  form  in  whicfa 
the  matter  was  pleaded. 

4.  Plaintiff  claimed  that  his  wife  was  injured 
while  alighting  from  defendant's  street  car  t<j 
the  negligent  starting  of  the  car.  and  defendant 
claimed  that,  after  the  car  had  stopped  a  ret- 
Bouable  time  for  passengers  to  alight,  and  ht' 
started  forward,  plaintiff's  wife  attempted 
alight  while  the  car  was  moving,  field,  that  a 
city  ordinance  that  street  car  conductors  chould 
not  permit  ladies  to  leave  a  car  while  it  wa.s 
in  motion  did  not  justify  an  instruction  that  if. 
after  plaintiffs  wife  so  attempted  to  alight,  the 
conductor  could,  by  the  »er«se  of  reasanat^e 
care,  have  prevented  her  tnsvx  alighting  and 
failed  to  do  so,  idaiutlS  might  recom. 

Appeal  from  St  Loola  Clreidt  Comt; 
Franklin  F^rlsB,  Judge. 

Action  by  Edward  Shareman  against  the 
St  rx)ut8  Transit  Company  for  injuries  to 
pialntifTs  wife  while  alighting  from  one  of 
defendant's  street  cars.  JodgmeDt  for  plain- 
tiff, and  defendant  appeals.  Bermed. 

Boyle,  Priest  &  Lehman,  for  appellant  A. 
B.  Taylor,  for  respondent 

Statement 

OOODB,  J.  While  alighting  from  one  of 
appellant's  trolley  cars,  Hermlna  Shareman 
fell  on  the  paved  street,  and  was  hurt  That 
accident  is  the  foundation  of  this  lawsuit 
in  which  the  plaintiff,  as  the  husband  of  said 
Hermlna  Shareman,  seeks  to  recover  dama- 
ges sustained  by  reason  of  the  loss  of  bis 
wife's  services  and  society  on  account  of  the 
iDjuries  she  received  and  the  expense  of  her 
medical  treatment  According  to  tbe  petiduo 
the  wife  boarded  a  ear  west  of  Grand  ave- 
nue in  St.  Louis,  Intending  to  get  off  at  tbe 
intersection  of  Broadway  and  Washington 
avenue.  Instead  of  stopping  at  the  east 
crossing  of  those  streets.  It  is  averred  the 
car  passed  on  and  stopped  or  slowed  down 
for  her  to  alight  at  a  point  east  <3t  the  cross- 
ing. The  petition  then  proceeds:  "That  she, 
in  obedience  to  said  Invitation,  whilst  said 
car  was  stopped  or  slowed  down  so  that  its 
motion  was  lmp»<ceptible,  was  proceeding  xo 
alight  from  said  car  when  she  was  caused  to 
be  thrown  from  said  car  by  its  motion  whilst 
she  was  In  the  act  of  stepping  theref^m, 
and  was  thereby  greatly  and  permanently  in- 
jured upoQ  her  head,  chest,  ixidy,  and  spine, 
and  she  also  sustained  a  great  and  permanent 
shock  to  her  nwvons  system,  and  was  lDja^ 
ed  internally,  and  the  bone  of  h«-  forehead 
was  crushed,  and  her  sight  injured.  And  the 
plaintiff  avers  that  the  defendant's  servants 
In  charge  of  said  car  were  negligent  in  caus- 
ing and  suffering  said  car  to  be  so  in  motion 
whilst  his  wife  was  so  alighting  from  said 
car,  which  negligence  directly  contilbated  to 
cause  said  injuries  to  his  said  wife.  And  for 
another  and  further  assignment  of  n^Ugenee 
the  plaintiff  avers  that  at  the  time  of  his 
wife's  said  Injuries  there  was  in  force  within 
the  city  of  St  Louis  an  ordinance  of  said 
city  by  which  it  was  provided  that  conductor! 
of  street  cars  sboald  not  permit  women  and 
children  to  l«iTe  street  cara  wbUst  the 
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were  In  motion.  Yet  the  plaintiff  avers  that 
the  condtictor  of  said  car  was  present  at  the 
time  bis  wife  was  about  to  leave  said  car, 
and  Invited  her  to  leave  said  car,  and  per- 
mitted her  to  do  Bo  whilst  said  car  was  In 
motion,  which  violation  of  said  ordinance 
directly  contribnted  to  cause  said  Injuries  to 
his  wife." 

In  an  opening  statement  to  the  Jury  plain- 
tiff's counsel  said:  "The  evidence  will  be 
tliat  she  was  a  passenger  on  the  car;  that 
the  car  ran  past  its  destination  at  Broadway 
and  Washington  avenue,  and  stopped  about 
the  east  side  of  Nngent's— the  building  in 
which  Nugent's  place  is.  And  It  will  also 
probably  appear  that  they  had  a  post  there, 
and  that  that  was  one  of  their  usual  places 
to  stop  to  discharge  eaat-bound  passengers 
from  that  car.  Now,  the  evidence  will  show 
this:  If  we  are  precluded  from  Introducing 
the  wife,  the  evidence  will  show  that  the  car 
did  atop  at  this  post;  that  while  the  car  was 
stopped  at  that  post  the  lady  got  up  In  her 
seat,  and  started  to  get  off  of  the  car.  The 
car  was  one  of  that  deacrtptlon  In  which 
there  Is  both  a  side  entrance  and  a  rear 
trance.  She  was  leaving  the  car,  as  the  evi- 
dence will  be,  by  the  side  entrance.  A  gen- 
tleman who  saw  It  and  picked  her  up  (rescued 
her  from  her  position  of  peril  and  injury) 
was  standing  within  a  few  feet  of  where  this 
accident  occurred,  and  saw  It  The  accident 
occurred  about  9  o'clock  at  night  By  him 
we  will  prove  that  the  car  stopped;  that  he 
saw  the  lady  on  the  step;  that  he  saw  the 
conductor  at  or  near  her  side;  that  while  the 
lady  was  there  on  tlie  step  in  the  act  of  step- 
ping  off  that  the  car  started  and  threw  her; 
tbat  be  went  to  her  rescue." 

Only  one  witness  Introduced  by  plaintiff 
testtfled  concerning  the  facts  of  the  accident 
He  swore  that  when  the  car  stopped  at  the 
place  where  cars  usually  stop  Mrs.  Shareman 
started  to  alight;  that  she  got  as  far  as  the 
lower  step  of  the  car;  It  started,  and  she 
fell  on  the  street;  tbat  she  attempted  to 
alight  from  the  middle  exit  and  the  conductor 
was  standing  near  the  steps;  that  the  start- 
ing of  the  car  threw  her.  Over  the  objection 
of  the  defendant  plaintiff  read  and  put  in 
evidence  this  ordinance  of  the  city  of  St. 
Louis:  "Conductors  shall  not  allow  ladles  or 
children  to  enter  or  leave  cars  while  in  mo- 
tion." Several  witnesses  for  the  defendant 
swore  the  car  stopped  at  the  stopping  post 
long  enough  for  all  passengers  to  get  off  who 
desired  to  do  so,  and  then  started;  where- 
upon Mrs.  Shareman  arose  from  her  seat 
walked  to  the  middle  exit  of  the  car,  down 
the  steps,  and  attempted  to  alight  while  the 
car  was  moving,  and  before  she  conld  be 
checked,  though  the  conductor  tried  to  check 
her.  and  called  to  her  to  wait  until  the  car 
stopped,  at  the  same  time  ringing  the  bell 
for  a  stop.  The  car  was  one  with  an  en- 
trance and  steps  la  tbe  center  as  well  as  at 
the  ends. 

For  the  plalntlfl  tbe  court  gare  the  follow- 


ing instructions,  besides  one  In  regard  to  the 
measure  of  damages:  "(1)  If  the  Jury  find 
from  the  evidence  that  tbe  car  in  question 
stopped  east  of  Broadway  for  the  purpose 
of  allowing  passengers  to  alight  and  that 
while  tbe  car  was  so  stopped  the  plaintiff's 
wife  attempted  to  alight  therefrom,  and  while 
she  was  In  the  act  of  alighting  the  servants 
of  defendant  negligently  suffered  said  car  to 
start  forward,  and  thereby  caused  her  to  fall 
or  be  thrown  to  the  ground  and  injured;  or 
If  you  find  from  the  evidence  that  plaintiff's 
vrife  was  In  the  act  of  alighting  from  the 
car  wblle  It  was  In  motion,  and  that  the  con- 
auctor,  by  a  high  degree  of  care,  might  have 
seen  her  In  such  act.  and  might  have  pre- 
vented her  from  alighting,  and  failed  to  do 
BO,  and  that  because  of  hie  failure  to  do  so 
she  fell  or  was  thrown  from  the  car;  and 
if  you  find  from  the  evidence  that  plalntUTs 
wife  was  Injured  by  her  fall,  and  that  plaln- 
uff  thereby  lost  her  services  and  companion- 
ship and  Incurred  expense  for  medicine  and 
medical  attention  and  nursing  —  then  tbe 
plaintiff  Is  entitled  to  recover.  (2)  The  court 
instructs  the  Jury  that  under  the  ordinance 
read  in  evidence  it  was  the  duty  of  the  con- 
ductor of  defendant's  car  on  which  plalntifTs 
wife  was  a  passenger  to  exercise  ordinary 
care  to  prevent  said  car  from  being  In  mo- 
tion while  plaintiff's  wife  was  alighting,  and 
such  care  not  to  permit  her  to  alight  from 
said  car  while  it  was  in  motion.  (3)  There 
Is  no  evidence  in  this  case  to  the  effect  tbat 
when  plaintiff's  wife  proceeded  to  alight  from 
the  car  it  was  moving  so  slowly  as  to  be 
imperceptible  to  her." 

The  defendant  asked  the  following  Instruc- 
tion: "If  tbe  Jury  find  'from  tbe  evidence 
that  defendant's  car  stopped  to  let  off  pas- 
sengers in  front  of  Nugent's  store  or  place 
of  business  on  Washington  avenue,  and  then 
started  forward,  and  that  after  said  car  had 
so  started  forward  and  was  moving  away 
from  said  point  plaintiff's  wife  attempted  to 
alight  from  said  car  while  it  was  so  moving 
away,  and  was  thereby  thrown  and  injured, 
then  plaintiff  cannot  recover  in  this  action, 
and  your  verdict  will  be  for  the  defendant." 
The  court  refused  to  give  it  In  that  form, 
and  Instead  gave  it  with  this  modifying  para- 
graph appended:  "Unless  you  find  from  the 
evidence  that  after  she  so  attempted  to  alight 
the  conductor  could,  by  tbe  exercise  of  a  high 
degree  of  care,  have  prevented  her  from 
alighting  or  leaving  said  car,  and  failed  to 
do  so." 

Defendant  asked  four  Instructions  which 
the  court  refused:  "(1)  The  Jury  are  Instruct- 
ed that  there  is  no  evidence  In  this  case  from 
which  they  can  find  tbat  plaintiff's  wife  fell 
or  was  thrown  from  defendant's  car  while 
the  motion  of  the  car  was  so  slow  as  to  be 
Imperceptible  to  her,  and  that  plaintiff  can- 
not recover  in  this  action  upon  the  ground 
tbat  plaintiff's  wife  was  Injiu-ed  while  at- 
tempting to  alight  from  .tbe  car  while  It  was 
so  moving.  If  defendant's  car  had  come  to  a 
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Stop,  and  then  started  forward,  and  plaintUTa 
wife  thereafter,  and  while  said  car  was  so 
mottng,  stepped  or  fdl  from  the  same,  and 
was  thereby  injured,  then  plaintiff  cannot 
recover  in  this  action,  and  yoor  verdict  wiU 
be  for  defendant  (2)  The  Jury  are  instruct- 
ed that  plaintiff  cannot  recover  in  this  action 
because  of  any  violation  by  defendant's  serv- 
ants of  the  ordinance  read  in  evidenee,  If  you 
find  they  did  so  violate  said  ordinance  In  per- 
mitting plalnturs  wife  to  allgtat  from  a  mov- 
ing car.  &t  Plalntlir  most  recover,  If  at  all, 
in.  this  case,  upon  proof  of  the  following 
facts,  to  wit:  First  Tliat  defendant's  car 
had  come  to  a  stop,  and  that  while  said  car 
was  so  standing  still  plaintiff's  wife  attempt- 
ed to  alight  therefrcun.  Second.  And  that 
while  she  was  in  the  act  of  allgtattng  the  car 
started  forward,  and  that  the  movement  of 
the  car  in  so  starting  forward  threw  or  caus- 
ed plaintiff's  wife  to  fall  from  said  car.  And 
nnless  plaintiff  has  proven  these  facts  by  the 
greater  weight  of  all  the  credible  evidence  In 
the  case,  your  verdict  must  be  for  the  defend- 
ant (4)  If  the  Jury  find  from  the  evidence 
that  defendant's  car  came  to  a  stop  in  front 
of  or  near  to  Nugenfs  store,  and  there  re- 
mained standing  a  sufficient  length  of  time 
to  permit  passengers  then  and  there  desiring 
and  offering  to  alight  from  said  car  to  do  so, 
and  then  started  forward,  and  that  thereaft- 
er, and  while  said  car  was  so  moving  for- 
ward plaintiff's  wife  arose  from  ber  seat 
and  started  to  leave  said  car,  and  that  de- 
fendant's servants  in  charge  of  said  car  then 
stopped  the  same  in  the  shortest  time  and 
space  possible  T«-itb  the  means  and  appliances 
then  at  hand,  then  plaintiff  cannot  recover  in 
this  action  and  your  verdict  will  be  for  the 
defendant" 

Opinion. 

1.  An  objection  was  made  to  the  introduc- 
tion of  any  evidence  on  the  ground  that  the 
petition  did  not  state  facts  sutHcient  to  con- 
stitute a  canse  of  action.  The  argument  ad- 
vanced by  appellant's  counsel  In  support  of 
the  objection  la  that  as  the  petition  allied 
the  motion  of  the  car  was  Impercejitible 
when  Mrs.  Shareman  started  to  get  off,  and 
alleged  that  she  was  thrown  or  fell  from  the 
ear  on  account  of  its  imperceptible  motion, 
the  conductor,  if  the  motion  was  impercepti- 
ble, could  not  be  aware  of  it  and  therefore 
was  not  negligent.  When  this  objection  was 
preferred,  plaintiff's  counsel  asked  leave  to 
amend  so  that  the  averment  would  read  "Im- 
perceptible to  her"— that  is,  to  plalntifTs 
wife;  and  the  amendment  was  allowed  over 
the  defendant's  objection.  As  will  be  seen 
from  the  statement  of  the  case  given  above, 
this  averment  of  the  Imperceptible  motion  of 
the  car  was  abandoned  by  plaintiff's  coun- 
sel during  tlie  triaL  In  his  opening  state- 
ment to  the  Jury  said  counsel  Informed  them 
that  the  evidence  would  prove  the  car  stop- 
ped, and  that  while  Mrs.  Shareman  was  on  Its 
steps,  and  In  the  act  of  stepping  off,  It  start- 


ed, and  threw  her.  Tbls  theory  was  adopted 

in  the  InstructlonB,  and  submitted,  and  at 
plaintUTs  request  one  instruction  was  giveo 
wbldi  told  the  Jury  there  was  no  evidence 
in  the  case  tliat  when  plaintflTa  wife  was 
proceeding  to  alight  from  the  car  it  was  mor- 
big,  but  so  slowly  that  Its  motiai  -ma  Imper- 
ceptible to  her.  The  coort  properly  permined 
the  amendment,  which,  however,  from  tlie 
course  the  evidence  took,  proved  to  be  Im- 
materiaL  Tbwe  were  certalnlj  suflltieBt 
facts  stated  in  the  petition  to  let  in  evidence. 
There  was  an  averment  that  tbe  car  atonwd, 
or  slowed  down  until  Its  motion  was  Impo^ 
c^tible  to  Mrs.  Kiareman,  and  wboi  she 
was  in  the  act  of  step^ng  off  its  motion 
threw  her,  and  hurt  her.  Of  course  if  tbe 
car  stopped  stlil,  as  the  petition  alleged,  it 
must  have  ata^d  again  while  tthe  wai 
allglitlng,  for  its  motion  to  throw  her  down; 
and,  as  stated,  the  case  was  tried  for  tbr 
plaintiff  on  that  theory  alone.  Tbe  avmooit 
was  good  enot^h  to  permit  tbe  Introdaetum 
of  evidence  to  prove  the  car  topped  and  then 
suddenly  started.  We  think,  therefwe,  tbe 
petition  stated  a  cause  of  actloo,  withjnc 
reference  to  spedflcatlonB  of  n^llgence  bat- 
ed on  the  city  tn^uance  which  forbids  con- 
ductors to  allow  women  and  children  to  get 
on  and  off  cars  while  they  are  in  motloB. 
But  such  a  pleading  is  to  be  condemned;  and 
this  one  would  be  if  It  bad  been  attacked  by 
motion  for  a  more  definite  and  spedflc  aver 
ment  in  regard  to  the  movement  of  tlie  car 
and  the  cause  of  the  folL  The  averm»t  ai 
it  stands,  leaves  one  In  donbt  whetber  tlw 
pleader  Intended  to  count  on  a  fall  doe  to 
tbe  starting  of  the  car  from  a  motionless 
state  while  plalntUfs  vrlfe  was  alighting,  or 
one  due.  to  tbe  car  crew  simply  redndng 
speed  for  her  to  alight  Instead  of  stoppiDg. 
Defendants  in  these  tort  cases  are  entitled 
to  be  clearly  apprised  by  the  petition  of  tlie 
negligent  acts  relied  on  as  a  cause  of  action. 
Wills  V.  B.  R.,  44  Mo.  App.  51;  Waldhio'v. 
R.  R.,  71  Mo.  519;  Current  v.  R.  B..  86 
62.  But  the  defendant  took  no  step  to  have 
the  petition  made  definite. 

2.  It  Is  contended  there  was  a  variance  be- 
tween the  petition  and  the  proof  in  that  tiie 
petition  counts  on  an  accident  arising  tzom 
the  plaintiff's  wife  leaving  tbe  car  while  ii 
was  in  motion,  and  bef<»e  It  stopped,  wtare- 
aa  the  proof  showed  It  had  stopped  and  start- 
ed again  as  she  was  stepping  off,  but  before 
abe  reached  the  street.  What  is  said  above 
answers  this  argument,  for  the  petition 
pleaded  the  matter  in  two  ways,  though  tbe 
case  was  tried  delusively  on  the  asaumpUoo 
that  the  car  had  come  to  a  full  sti^  and 
threw  Mrs.  Shareman  down  by  starting  sud- 
denly as  sbe  was  getting  off.  No  affidavit  of 
surprise  was  filed  in  order  to  take  advantage 
of  the  supposed  variance,  and  colalnly,  in 
view  of  the  statement  of  the  petition  tbtt 
the  car  had  stopped,  and  the  testimony  hid- 
ing to  prove  that  statement,  It  cannot  be  beU 
there  was  a  total  failure  of  proof.  Tbe  flaw 
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we  find  la  not  a  variance  between  tbe  plead- 
ing and  the  proof,  but  an  Indefinite  petition. 

'6.  In  oar  opinion,  tbie  cause  was  anbrnltted 
to  the  jury  on  mistaken  and  Inconsistent  tbe* 
ories  of  the  law.  The  second  Instruction  glT- 
en  for  the.  plalntltC  laid  down  tbe  proposition 
tbat  under  the  ordinance  read  in  evidence 
ft  was  the  conductor's  duty  to  exercise  or- 
dinary care  to  prevent  tbe  car  from  being 
in  motion  while  tbe  plaintiff's  wife  was 
fili!g:tatln?,  and  the  same  degree  of  care  not 
to  permit  her  to  alight  while  it  was  In  motion, 
whereas  the  appendix  attached  to  the  first 
instruction  given  for  plaintiff  and  to  one 
asked  by  the  defendant  required  the  con- 
doctor  to  exercise  high  care  to  prevent  hex 
from  leaving  the  car  while  It  was  moving, 
and.  In  effect,  charges  that,  unless  be  did, 
plaintiff  ought  to  have  a  verdict.  Those  two 
Instructions  are  In  conflict  as  to  the  care  re- 
quired of  the  conductor.  There  is,  no  proof 
that  Mrs.  Sbareman  started  to  leave  tbe  car 
-while  It  was  In  slow  motion,  and  was  thrown 
off  by  an  acceleration  of  its  si;>eed.  Tbe  evi- 
dence c{>untenance8  only  two  theories  of  tbe 
casualty.  One  arises  on  the  testimony  of 
the  plaintiff,  and  Is  that,  after  the  car  had 
stopped,  and  while  Mrs.  Sbareman  was  in 
the  act  of  getting  off,  It  was  suddenly  and 
carelessly  started,  she  being  thereby  thrown 
on  the  street  and  hurt.  That  makes  a  clear 
case  of  liability  against  the  defendant  if  she 
herself  was  exercising  due  care,  and  there 
was  nothing  In  the  testimony  of  the  witness 
to  attach  fault  to  her  If  those  were  the  facts. 
It  was  the  duty  of  the  car  men  not  only  to 
stop  the  car,  but  to  bold  it  quiet  long  enough 
for  her  to  alight  safely  by  using  ordinary 
activity  and  caution.  Straus  v.  R.  R.,  75 
Mo.  185;  Hurt  v.  B.  R.,  94  Mo.  25B,  7  8.  W. 
1.  4  Am.  St.  Rep.  374. 

The  other  theory  of  the  case  arises  on 
tbe  testimony  for  the  defendant.  It  la  that 
after  the  car  had  stopped  a  sufficient  Interval 
for  all  passengers  to  alight  who  desired  to 
do  so,  and  had  then  started  again,  plaintiff's 
wife  suddenly  arose  from  her  seat,  walked 
to  the  middle  door  of  the  car,  and  without 
ringing  for  a  stop  stepped  off,  and  was 
thrown  down;  but  not  by  a  sudden  Increase 
of  speed.  If  she  did  that,  she,  and  nobody 
else,  was  to  blame  for  the  accident.  For 
aught  tbe  evidence  shows  to  the  contrary, 
she  was  a  woman  of  full  physical  and  mental 
Ripaclty,  and  therefore  of  full  legal  respon- 
sibility. If  tbe  defendant's  servants  owed 
Iter  a  high  care  to  prevent  Injury  to  her, 
sbe  owed  herself  ordinary  care  to  avoid  in- 
}ary.  If  she  deliberately  left  the  car  while 
It  was  moving  fast  enough  to  make  tbe  act 
dangerous,  her  conduct  was  negligent,  and 
bars  recovery.  In  that  event  tbe  case  dif- 
fers essentially  from  one  where  a  passenger 
la  hurried  in  his  exit  by  tbe  failure  of  a 
car  either  to  stop,  or  stop  long  enough,  at 
his  destination,  for  him  to  get  off  safely  by 
reasonable  diligence.  He  is  then.  In  a  man- 
ner, forced  to  take  a  rlkk,  and,  If  hurt,  will  not 
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be  denied  redress  unless  the  risk  taken  Is 
one  which  a  man  of  common  prudence  would 
shun.  KeUy  v.  R.  R.,  70  Mo.  Wi.  This  car 
bad  already  made  a  customary  and  reasona- 
ble pause  to  dlscha^e  passengers,  and  had 
started  onward,  If  the  testimony  for  tbe  de- 
fendant Is  true— as,  for  the  purpose  of  this 
hypothesis,  we  assume  It  to  be.  There  was 
therefore  no  Invitation,  express  or  Implied, 
to  Mrs.  Sbareman  to  alight,  nor  any  con- 
straint on  her  to  do  so.  If  she  attempted  to 
alight  while  the  car  was  moving  away  from 
Its  usual  stopping  place,  the  act  was  purely 
voluntary,  and  sbe  must  abide  the  conse- 
quences. In  Neville  v.  R.  R.,  158  Mo.  293, 
S9  S.  W.  128,  it  was  said  that,  If  the  plain- 
tiff's son  was  killed  while  getting  off  a  mov- 
ing train,  without  direction  or  Invitation  of 
the  defendant  railway  company  or  Its  serv- 
ants, plaintiff  bad  no  case,  as  the  deceased 
took  the  risk  incident  to  such  an  act  In  Ma- 
son V.  Railway,  75  Mo.  App.  1,  which  was 
an  action  for  damages  based  on  the  ground 
that  a  railway  train  was  not  held  long  raougb 
at  a  station  to  permit  the  plaintiff  to  alight 
safely,  the  plaintiff  testified  tbat  be  sfepped 
on  the  station  platform  while  the  train  was 
moving.  Concerning  this  testimony  it  was 
■aid  that;  if  he  selected  the  time  when  and 
tbe  place  where  to  alight,  he  would  be  held 
to  a  greater  degree  of  care,  and  to  have  as- 
sumed more  of  the  responsibility  of  tbe  situa- 
tion, than  if  the  conduc^r  was  present  and 
gave  blm  a  direction  to  alight;  that,  having 
selected  his  own  time,  tbe  law  will  hold  him 
to  tbe  exercise  of  due  care  in  making  the 
choice  In  view  of  the  environment  and  other 
circumstances  which  induced  blm  to  jump 
from  the  moving  train.  In  Jackson  v.  Rail- 
road, 118  Mo.  199,  24  8.  W.  192,  plaintiff,  a 
woman,  had  been  injured  in  leaving  a  street 
car,  and  sued  for  damages.  Her  testimony, 
like  tbat  for  tbe  present  plaintiff,  was  that 
wblle  she  was  stepping  from  a  still  car  It  was 
started,  and  threw  her  off.  The  testimony 
for  the  company  was  tbat  she  stepped  from 
the  car  while  it  was  moving,  and  after  It  bad 
left  its  stopping  place.  This  Instruction  was 
given  in  behalf  of  the  defendant:  "If  the 
plaintiff  undertook  to  alight  from  the  de- 
fendant's car  while  It  was  moving,  then  de- 
fendant could  not  have  been  guilty  of  any 
negligence  charged,  and  your  verdict  must 
be  for  tbe  defendant."  The  negligence  char- 
ged in  tbe  petition  was  that  the  car  started 
while  she  was  In  the  act  of  getting  off.  Said 
instruction  was  attacked  as  erroneous,  but 
was  approved  by  the  Supreme  Court.  That 
case  tiirowB  much  light  on  the  true  Issues 
of  the  present  case,  and  should  be  carefully 
studied.  The  Instructions  given  by  the  trial 
court  were  held  to  embody  the  only  theories 
which  propraly  arose  on  the  evidence  therein, 
namely,  whether  the  car  stopped,  and  was 
suddenly  started  wblle  Mrs.  .Tackson  was 
alighting,  or  whether  she  attempted  to  alight 
wblle  It  was  In  motion.  It  will  be  seen  by 
reading  the  opinion  that  the  Supreme  Ooort 
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insisted  on  holding  tbe  plaintiff  fall;  account- 
able (or  her  Toluntary  acts.  Instead  of  at- 
taching blame  to  tbe  conductor  11  be  failed 
to  Intercept  her,  though  be  could  have  dQne 
fio,  wblcb  tbe  Instructions  submitted  hy  tbe 
plaintiff  insisted  was  so  far  bis  duty  that  tbe 
railway  company  was  liable  If  he  neglected 
to  intercept  ber.  Defendant's  counsel  in  the 
present  case  contended,  for  doctrines  ap- 
proved lu  tbe  Jackson  Case,  and  submitted 
instructions  which  enunciated  them;  but  the 
trial  court  refused  those  Instructions.  It  la 
not  necessarily  a  negligent  act  to  leave  a 
moving  car;  but  a  question  of  fact  arises 
for  the  Jury  as  to  whether  the  act  was  neg- 
ligent, and.  If  It  was  and  proximately  con- 
tributed to  an  injury  received  by  the  pas- 
senger, he  bad  no  case  for  damages. 

The  facts  shown  by  the  record  did  not  call 
for  an  application  of  the  laat-cbance  rule,  but 
tbe  court  applied  It  by  the  clause  attached  to 
an  Instruction  requested  by  the  defendant 
Said  Instruction,  as  requested,  was  that,  if 
tbe  car  stopped  to  let  off  pasBengers,  and 
started  forward,  and  after  it  had  started  and 
was  moving  away  plaintiff's  wife  attempted 
to  alight,  and  was  thrown  down  and  Injured, 
be  could  not  recover.  That  charge  was  pre- 
cisely like  one  approved  in  the  Jackson  Case, 
supra.  The  qualification  added  by  the  court 
was,  In  effect,  that  plaintiff  could  not  recover 
unless  the  Jury  found  from  the  evidence  the 
conductor,  by  tbe  exercise  of  a  high  degree  of 
care,  could  have  prevented  plaintiff's  wife 
from  leaving  the  car.  The  last-cbauce  rule, 
so  far  as  we  know,  has  never  been  beld  to 
make  a  defendant  liable  unless  he  could  have 
avoided  injuring  a  negligent  plaintiff  after  he 
knew,  or  might  have  known,  tbe  plaintiff  was 
In  danger  from  what  he  (the  defendant)  was 
doing— has  never  been  applied  to  make  a  pas- 
sive defendant  liable  because  he  could  have 
prevented  a  plaintiff  of  full  capacity  from 
injuring  himself.  But  this  was  what  the  In- 
structions Id  this  case  did.  Granting  that 
tbe  conductor  cotild  have  hindered  ber  from 
getting  off  {and  the  evidence  to  maintain 
that  premise  la  weak),  she  herself,  by  the  hy- 
pothesis of  the  requested  Instruction,  and  by 
the  testimony  for  the  defendant,  was  a  vol- 
untary and  active  agent  in  bringing  on  tbe 
accident  until  the  very  Instant  of  her  fall. 
She  stepped  from  the  moving  car  with  her 
eyes  open,  with  every  means  to  know  tbe 
risk  slie  took,  with  nothing  done  by  the  de- 
fendant's servants  to  distract  ber  attention 
nr  mislead  her,  and  with  no  sudden  peril  to 
confuse  her.  Therefore  her  own  tonduct  was 
The  proximate  and  sc^e  cause  of  the  barmfnl 


consequence.  This  case  Is,  as  to  the  pttot  in 
hand,  identical  with  Weber  r.  R.  R.,  100  Ma 
104,  12  S.  W.  804,  13  S.  W.  587,  7  E.  A 
819,  18  Am.  Bt  Rep.  541,  In  which  tbe  la? 
was  declared  as  we  have  stated  It.  Carro:: 
f.  Transit  Co.,  107  Mo.  653.  17  S.- W.  889.  b 
also  apposite,  as  are  sections  185,  186,  auJ 
citations  In  1  Thompson,  Negligence.  A  per- 
son who  1b  as  conscious  of  the  danger  to 
which  be  Is  exposed  as  la  the  person  wbce^ 
conduct  endangers  bim  Is  at  least  as  mui-b 
bound  to  try  to  shun  the  danger,  instead  ci 
going  forward  to  meet  It,  as  the  other  pan? 
is  to  try  to  avert  It;  otherwise  defrajdaot? 
only  are  liable  for  negllg^it  acts.  Moore  t. 
R.  R.  (Mo.  Sup.)  75  8.  W.  672;  Cooler.  Torti 
(2d  Ed.)  812. 

Whatever  force  may  be  allowed  to  the  titj 
ordinance  In  question,  It  cannot  abrogate  t!i<> 
rule  of  law  that,  when  the  negligence  of  : 
party  proximately  and  directiy  causes  or  oor 
trlbuted  to  causing  Injury  to  him,  he  b^." 
no  Just  claim  for  damages  from  another  in- 
dividual whose  negligence  also  played  soi::. 
part  In  the  affair.  Moore  v.  B.  R.  <Mo.  Si:;  * 
75  S.  W.  672;  Hudson  y.  R.  B.,  101  Mo. 
14  S.  W.  15;  Corcoran  v.  R.  R.,  ICS  Mo.  SSf 
16  S.  W.  411,  24  Am.  St.  Rep.  394;  Weller  r. 
R.  R.,  120  Mo.  635.  23  S.  W.  1061.  25  &  W. 
532:  Duncan  v.  R.  R.,  46  Mo.  App.  198.  Tfcf 
scope  of  tbe  last-chance  doctrine  Is  to 
found  In  the  adjudicated  precedents,  wbieii 
have  already  encroached  on  tbe  doctrine  i-f 
contributory  negliirence  to  the  extent  of  con 
stituting  an  exception  to  that  doctrine  as  ap 
piled  In  some  cases. 

The  jodgment  la  reversed,  and  the  can? 
remanded. 

BLAND.  P.  X,  and  RBTBUBN,  conecr 


MONUMENTAL  BRONZE  OO.  v.  DOTY. 

(Court  of  Appeals  at  St  Louis,  Mo.    Marrh  •"<. 
1903.) 

Separate  opinion.  For  majority  oplnkw. 
see  73  B.  W.  234. 

REYBURN,  J.  As  a  general  proportion,  it 
seems  to  me  that  under  the  authoiHy  of 
Gannon  v.  Oas  Co.,  145  Mo.  510.  46  S.  W. 
968,  47  S.  W.  907,  43  L.  R.  A.  605,  we  should 
be  obliged  to  rect^uize  tbe  rule  therein  laid 
down  that  a  peremptory  Instruction  shonld 
not  be  given;  but,  under  thp  peculiar  facT« 
in  this  case,  I  think  the  peremptory  instrac- 
tion  may  be  wamnted,  and  tbetefWe  agree 
to  this  opinion. 
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SMITH  T.  M.  J.  LAWLER  &  SON. 
(Court  of  Appeals  of  Kentacky.  Feb.  19, 1904.) 

LIMITATIONS  —  STREET  IMPROVEMENT  —  PRO- 
PORTION OF  COST— ACTION  BY  CONTRACTOR. 
1.  Under  Ky.  St  1903,  \  2515,  providiug  that 
an  action  on  a  Btatnt(MT  liability  mnst  be  com< 
menced  within  five  years  from  the  accrual  of  the 
cause  of  action,  limitations  commence  to  run 
against  an  acti(m  by  a  contractor  on  a  street 
improTement  apportionment  warrant  on  its  dft- 
Ilrery  to  him. 

Appeal  from  Circuit  Conrt,  Common  Fleas 
Division,  Jefferson  County. 

"Not  to  be  officially  reported." 

Action  by  M.  J.  Lawler  &  Son  against 
Rebecca  Smith.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed. 

Cbatterson  &  Blitz,  for  appellant  Craw- 
ford ft  Krleger,  for  appellees. 

BURNAM,  C.  3.   On  the  2lBt  day  of  Au- 
gust, 1897,  the  board  of  public  works  of  the 
city  of  Louisville  made  an  order  that  William  ' 
T.  Smith  should  pay  to  M.  J.  Lawler  &  Son, 
contractors,  $86.10,  as  bis  proportion  of  the 
cost  for  Improving  Lucia  avenue  from  tbe 
aODtbwesterly  line  of  the  Bardstown  Road  to 
the  northwesterly  line  of  Vonbories  avenue. 
On  the  21st  day  of  August,  1902,  Lawler  ft 
Son  Instituted  this  action  In  the  Jefferson  1 
circuit  conrt  against  Rebecca  and  James  [ 
Smith,  in  which  they  alleged  that  Wm.  Smith 
was  the  owner  and  in  possession  of  a  lot  of 
land  fronting  Lucia  avenue,  60  feet,  at  the 
date  of  the  apportionment  w^arrant  Issued  to  \ 
them  for  imtuvving  tbe  carriageway  of  Lucia  \ 
avenue;  that,  sabsequent  to  tbe  Issual  of  the  1 
apportionment  warrant,  W.  T.  Smith  died  in-  [ 
testate,  leaving  the  defendant  Rebecca  Smith,  i 
his  widow,  and  James  Smltb,  his  brother.  | 
his  only  surviving  heirs  at  law— and  asked  ' 
that  they  be  adjudged  a  lien  upon  the  lot  to  j 
Becure  the  payment  of  the  apportionment  , 
warrant  and  for  an  enforcement  of  their 
lien.  The  defendant,  Rebecca  Smith,  answer- 
ed, denying  that  William  T.  Smith  was  ever 
tbe  owner  or  in  possession  of  the  lot  of  land 
described  In  the  petition,  or  that  James  Smith 
was  his  brother  or  heir  at  law,  or  that  he 
ever  had  a  brother  by  tbe  name  of  James 
Smith,  and  alleged  that  tbe  lot  sought  to  be 
subjected  to  plaintiffs'  claim  belonged  to  her 
at  the  time  mentioned  in  tbe  petition,  and 
was  her  property.   On  the  8th  of  November 
thereafter,  the  plaintiffs  filed  an  amended 
petition,  in  which  they  alleged  that  the  lot 
sought  to  be  subjected  to  the  payment  of 
their  claim  bad  been  assessed  as  tbe  property 
of  Wm.  Smith,  and  the  apportionment  war- 
rant issued  against  Wm.  Smltb,  but  that  as 
a  matter  of  fact  they  had  discovered  that  it 
was  at  the  time  mentioned  in  the  petition, 
.Tad  was  then,  the  property  of  the  defendant 
Rebecca  Smith,  and  prayed  as  In  their  orig- 
inal petition.  The  defendant  for  answer  to 
the  amended  petition,  pleaded  that  more  than 
five  years  bad  elapsed  between  the  Issual  of 
tbe  alleged  warrant  filed  with  the  petition 
and  tbe  Institution  of  this  action  for  Its  col- 


lection, and  pleaded  the  lapse  of  time  and 
statute  of  limitations  in  bar  of  recovery. 
Plaintiffs  thereupon  demurre;!  to  tbe  plea  of 
limitations,  which  was  sustained;  and,  de- 
fendant declining  to  plead  furth»,  judgment 
was  entered  subjecting  the  property,  and  the 
defendant  has  appealed. 

Section  2515  of  the  Kentucky  Statutes  of 
1903  provides:  "An  action  upon  a  liability 
created  by  statute,  when  no  other  time  is 
fixed  by  tbe  statute  creating  tbe  liability, 
•  •  •  should  be  commenced  within  live 
years  next  after  the  cause  of  action  accrued." 
The  first  question,  therefore,  to  be  deter- 
mined, is  when  appellees'  cause  of  action  ac- 
crued upon  the  apportionment  warrant  Issued 
by  the  board  of  public  works.  lu  Chiles  v. 
Smith's  HeU^,  62  Ky.  460,  it  was  held  by 
this  court  that  the  rule  in  regard  to  the  com- 
putation of  time  la  that,  "when  the  ccsn- 
putatlon  Is  to  be  made  from  an  act  done,  the 
day  on  which  the  act  was  done  must  be  in- 
cluded, because,  since  there  is  no  fraction  in 
a  day,  tbe  act  relates  to  the  first  moment 
of  tbe  day  on  which  it  was  done.  But  when 
the  computation  la  to  be  made  from  the  day 
itself,  and  not  from  the  act  done,  the  day  in 
which  the  act  was  done  must  be  excluded" 
Tbe  rule  announced  In  this  case  has  since 
been  adhered  to  In  numerous  decisions.  See 
Irwin  V.  Irwin,  106  Ky.  632,  49  S.  W.  432, 
and  authorities  there  cited.  Plaintiffs  could 
have  Instituted  suit  for  the  collection  of  this 
warrant  immediately  u[>on  its  issual  and  de- 
livery to  them.  It  therefore  follows  that  tbe 
five  years  from  the  accrual  of  bis  cause  of 
action  expired  on  the  20th  day  of  August 
1902,  the  day  preceding  the  Institution  of 
this  suit  We  are  therefore  of  the  opinion 
that  the  plea  of  the  statute  of  limitations 
was  an  effectual  bar  against  recovery  in  this 
proceeding.  In  view  of  our  concluslcoi  on 
this  question,  It  Is  unnecessary  to  consldOT 
the  other  questions  relied  on  by  appellant  to 
escape  liability. 

For  reasons  indicated,  the  judgment  Is  re- 
versed, and  tbe  cause  remanded,  with  In- 
struction to  dlnnlss  tbe  petition. 


BARDSTOWN  ft  L.  TURNPIKE  CO.  v. 
NELSON  COUNTY. 
(Conrt  of  Appeals  of  Kentucky.  Feb.  19,  19(H.) 

TURNPIKE— PURCHASE  BT  COUNTY— CONSID- 
ERATION FOR  CONTRACT— BURDEN  OF  PROOF 
-PAYMENT  OF  INDEBTEDNESS— BOND  ISSUE 
— EFFECT  OF  VOTE— ABANDONMENT— JUDG- 
MENT—JURISDICTION  OF  FISCAL  COURT- 
VALUATION  OF  PROPERTY— ADUISSIBIUTT 
OF  BVIDENCB-INSTBUOTZONS. 

1.  Where  a  turnpike  company,  suing  a  county 
on  a  contract  for  tbe  purchase  of  Its  road,  al- 
leges as  the  consideration  of  the  agreemrat  the 
traiiflfer  of  the  road  to  tbe  county,  a  plea  of 
no  consideration  merely  raises  an  issue  as  to 
the  validity  of  the  rote  under  which  the  county 
contracted,  but  does  not  Inject  an  issue  of  fact 
or  shift  from  the  pIsintifF  the  burden  of  proving 
a  consideration. 

2.  Const.  1 167,  prohibits  a  county  from  Incur- 
ring a  liability  beyond  the  revenne  of  the  cur- 
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rent  jenr,  tmleaa  hj  two-thirds  of  the  TOtes 
cmst  at  >n  election  on  that  qneBtion.  Ky.  St. 
1803.  I  4748b,  sabsec  9,  relative  to  the  pur- 
chase of  turnpikes  by  counties,  reijaires  that  a 
bond  issue  to  pay  therefor  shall  receive  a  two- 
thirds  majority  at  an  dection  cm  the  question. 
▲  propositloii  to  buy  BDch  a  road  received  1^70 
afllrmatlTe  ToteSt  (w8  being  cast  agaiost  it.  A 
proposition  for  a  bond  issue  submitted  at  the 
same  time  received  only  826  votes,  612  being 
cast  against  it.  Beld,  that  the  county  had  au- 
thority to  incur  an  indebtedness  t<x  the  pur- 
chase of  the  road  beyond  the  revenue  of  the  cur- 
rent year,  but  was  not  authorized  to  issue  and 
sell  bonds  therefor. 

S.  Where  the  fiscal  court  of  a  county  submit- 
ted a  written  proposition  to  a  turnpike  com- 
pany to  purchase  Its  road,  which  the  company 
accepted  couditionally,  but  the  county  rejected 
the  conditions,  whereupon  the  company  turned 
over  the  road  to  the  county  under  the  original 
proposition,  there  was  an  acceptance  of  such 
proposition,  binding  on  the  county. 

4.  Ky.  St  1903, 1  4732,  makes  it  the  dnty  of 
the  fiscal  court  of  a  county  to  take  charge  of  a 
turnpike  whicb  the  turnpike  company  has  aban- 
doned for  four  months;  the  failure  to  charge 
toll  to  be  deemed  an  abandonment  A  county 
contracted  with  a  turapilM  company  for  the 
purchase  of  Its  road,  and  the  road  was  turned 
over  to  the  county,  and  commiaaioners  appoint- 
ed iu  coiidemnatioQ  proceedings,  pursuant  to 
contract,  to  fix  its  value.  Thereafter  the  county 
dismissed  the  proceedings,  it  having  been  more 
than  four  months  since  the  road  waa  turned 
over  to  It  Beld  not  to  constitute  au  abandon- 
ment, within  section  4732. 

5.  Ky.  St  1903,  S  1840,  ^ves  county  fiscal 
courts  Jurisdiction  to  appropriate  county  funds, 
erect  and  repair  public  buildings,  bridges,  etc., 
regulate  and  control  the  fiscal  analrs  and  prop- 
erty of  the  county,  provide  for  the  poor,  provide 
a  hospital,  take  care  of  the  highways,  and  have 
jurisdiction  of  matters  relating  to  taxes,  etc. 
field,  that  such  a  court  had  no  jurisdiction  to 
try  a  litigated  question  as  to  whether  a  turn- 
pike company  had  abandoned  Its  road,  and  its 
judgment  that  the  company  had  done  ao  was 
void. 

ti.  Ky.  St.  190S,  S  4748b,  subsec.  13,  relative 
to  the  purchase  of  turnpikes  by  counties,  makes 
It  the  duty  of  commissionen  appc^ted  under 
the  act  to  view  the  road,  and  require  the  owners 
to  produce  books  or  other  evidmce  showing 
receipts  and  expenditures  on  the  portion  sold, 
oud  the  amount  of  net  earnings  of  the  owners 
for  each  year  for  six  years,  and  to  hear  any 
other  evidence  conducing  to  show  the  value  m 
the  property  to  be  taken,  and  to  award  the 
"actual  value"  of  the  property.  A  county  con- 
tracted with  a  turnpike  company  to  purchase 
its  road,  the  value  to  be  fixed  in  condemnation 
proceedings  instituted  by  the  county.  After- 
wards the  county  abandoned  such  proceediugs, 
and  the  company  sued  for  the  value  of  the  road. 
Held  that,  as  the  company  could  not  sell  to  any 
person  except  the  county,  evidence  as  to  the 
market  value  of  the  road  was  inadmissible,  as 
was  also  evidence  of  the  market  value  of  the 
company's  stock,  and  evidoice  that  the  market- 
able character  of  the  road  had  beoi  destroyed 
by  marauders. 

7.  The  market  value  of  a  turnpike  is  not  a 
criterion  of  the  actual  value,  which  is  the  meas- 
ure of  the  company's  recovery  iu  an  action 
aKain&t  a  county  under  Its  contract  for  the  pur^ 
cbnse  thereof. 

8.  In  an  action  against  a  county  on  its  cou- 
trart  to  purchase  a  turnpike,  an  lustruotion  that 
a  vote  In  the  county  only  authorized  it  to  ob- 
tain the  road  by  gift,  lease,  purchase,  or  con- 
tract for  the  purpose  of  making  the  road  free, 
is  irrelevant. 

9.  In  au  action  by  a  turnpike  company  against 
a  county  on  ita  agreement  to  purchase  the  com- 
pany's road,  it  appeared  that  for  at  least  six 
years  the  company  had  paid  6  per  cent  divi- 


dends on  Its  stock;  that  the  right  of  way  vas 
60  feet  wide;  the  grade,  20  or  22  feet  viJe; 
metal,  about  20  feet  wide.  The  road  was  mat 
adam,  built  of  limestone  rock  so  as  to  make  t 
paving,  and  covered  with  broken  rock 
gravel  from  4  to  6  inches.  Tb»  road  was  boih 
in  1832,  and  connected  the  largest  ci^  In  um 
state  with  an  enterprising  county  town;  Mt»ii.e 
through  a  number  of  villages  and  a  ri<^  a.-r.- 
cultural  community.  There  were  two  expen^iTf 
wooden  bridges,  with  anbatentiai  mtoat  abot- 
ments.  The  road  coat  orer  9200,000.  flett 
that  instructions  permitting  the  inry  to  find  thit 
the  road  had  no  value  wen  erroneoua. 

Appeal  from  drcolt  Court,  Nelson  Oonnty. 

"To  be  ofllclally  reported." 

Action  by  the  Bardstown  &  LoDisrQle 
Turnpike  Company  against  Nels<Hi  county. 
From  a  Judgmeut  granting  insutUcient  reUe!. 
plalntlfC  appeals.  Reversed. 

Jno.  A.  Fulton,  Fulton  &  Fulton.  J.  & 
ley,  and  J.  S.  Bsrlow,  for  appellani.    Nat  W. 
HalBtead,  W.  S.  Pryor,  C.  a  McCbord.  SIcr 
gan  Yewell,  Eli  H.  Brown,  Jr^  and  Bobt  L 
Greene,  for  appellee^ 

O'RKAB,  3.  K^n  count?  rote  to  tSST. 
adopted  the  provlslonB  of  tbe  statute  known 
as  tbe  "Free  Tminplke  AeV  (section  474SU 
Ky.  St  1803).  In  the  following  March  the 
owners  of  the  Bardstown  &  LonlsTiUe  Tnn- 
,  pike  Road  and  Nelson  county  (tbe  latter  act- 
ing through  Its  fiscal  conrQ  entered  Into  i 
contract  by  which  the  countr  was  to  acqvln 
that  part  of  appellant^s  road  In  Nelson  cmm- 
ty  (about  IS  miles),  and  fixing  tbe  compeui- 
tlon  to  be  paid  by  the  county  for  tbe  use  of 
tbe  road  pending  tbe  fixing  of  Its  value  br 
commlSBlonm  or  a  Jury  according  to  tbe  pro- 
rlslona  of  the  statute.  The  county  was  per- 
mitted to,  and  did,  take  cbatge  of  tbe  roail 
under  that  contract,  and  has  condnnously 
since  used  and  maintained  it  as  a  pubUc  rasd 
by  Tlrtue  of  that  agreement,  On  a  fonut-r 
appeal  (108  Ky.  800,  60  &  W.  862>  it  was  held 
that  tbe  contract  In  question  amounted  to  as 
agreement  by  the  turnpike  company  to  sA 
and  by  tbe  fiscal  court  to  bay,  the  road;  tbit 
tbe  price  was  left  to  be  determined  In  tfce 
condemnation  proceedings  wblcb  bad  been 
Instituted  by  tbe  county;  and  tbat  for  the 
use  of  the  road  until  the  price  was  thus  fixed 
the  county  was  to  pay  tbe  tnmplke  compacy 
a  sum  equal  to  6  per  cent  per  annum  oa  itt 
amount  finally  fixed  as  the  value  and  prin 
of  tbe  road.  Instead  of  prosecuting  the  cut- 
demnatlon  proceeding  already  Instituted  un- 
der the  statute,  and  which,  as  was  bdd  on 
the  last  appeal,  was  the  one  tbe  parties  had 
In  c<mtemplatlon  In  entering  Into  the  cm- 
tract,  tbe  county  abandoned  it  Tbe  cmd- 
mlssioners  had  by  their  r^rt  fixed  tbe  val- 
ne  of  the  road  at  118356.  The  condemnatloc 
proceeding  was  dismissed  before  tbe  coouLif- 
sloners*  report  was  acted  on.  Tlie  cons'; 
claimed  that  the  statute  (sobaection  15 
section  4748b)  expressly  provided  that  tte 
county  might,  paying  the  expenses  Incur- 
red, abandon  tbe  condemnation  pioceedlac* 
begun  by  It  While  tbat  is  true;  it  does  dm 
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at  all  follow  tliat  the  county  could  abandon 
the  contract  made  hj  It  with  the  road  owner. 
On  the  former  appeal  It  waa  held  that  under 
the  statute  the  county  conld  acquire  the  turn- 
pike road  by  contract,  lease,  purchaae,  or  by 
condemnation,  and  that  the  paper  exhibited 
In  that  suit  was  both  a  contract  for  purchase 
and  lease.  By  it  the  county  agreed— so  It  was 
held— to  pay  for  the  road,  as  purchase  price, 
the  anm  to  be  fixed  In  the  priding  condemna- 
tion  proceeding;  and,  as  the  county  had 
wrongfully  abandoned  and  dismissed  that 
condemnation  proceeding,  an  action  would  He 
to  recover  the  value  of  the  road  at  the  time 
it  was  tak^  under  the  contract;  that  such 
was  the  Implied  undertaking  of  fbat  agree- 
ment. All  the  foregoing  matters  were  Bet< 
tied  on  the  loi'mer  appeal  between  these  two 
litigants.  In  this  action  to  recover  the  value 
of  the  road,  the  county  has  attempted  to  re- 
litigate  ttaoee  questions.  But  that  cannot  be 
done.  They  are  res  adjudlcata.  In  addi- 
tion, the  county  pleads  aa  a  defense  that  the 
,conMict  attempted  to  be  made  between  It 
and  the  road  company  was  void  because  ul- 
tra vires.  There  was  also  a  plea  that  the 
road  had  been  abandoned  by  the  company 
for  more  than  six  months,  and  had  been  tak- 
en charge  of  by  the  county  on  that  account. 
There  was  also  a  plea  of  no  consideration 
made  by  the  county.  A  trial  before  a  Jury 
in  the  circuit  court  resulted  In  a  verdict  fix- 
ing the  valae  of  the  road,  as  of  the  date  when 
taken  by  the  county,  at  ^,000,  This  appeal 
by  the  road  company  raises  the  correctness 
of  the  Jury's  verdict,  and  of  the  Instructions 
given  the  Jury  by  the  trial  court  as  well  as 
its  rulings  in  admitting  and  rejecting  evi- 
dence. 

Inasmuch  as  appellant^s  petition  sets  out 
the  consideration  of  the  agreement  sued  on, 
to  wit,  the  transfer  of  the  18  miles  of  road 
to  the  county  by  the  company,  the  plea  of  no 
Gonslderatlou  simply  raises  the  validity  of 
the  vote  under  which  the  contract  was  enter- 
ed Into.  Aa  those  matters  were  fully  set 
forth  In  the  petition,  their  sufficiency  was  as 
veU  iMresented  by  the  demurrer  to  the  peti- 
tion as  by  the  plea  of  no  consideration.  Un- 
dw  the  pleadings  as  formed,  this  plea  was 
really  only  the  pleader's  conclusion  of  the  le- 
gal ^lect  of  the  contract,  under  appellee's 
version  of  the  vote  by  which  it  was  author- 
lied.  It  neither  shifted  the  burden  of  proof, 
Bor  presented  an  Issue  of  fact  In  the  case. 
Chaplin  &  Bloomfleld  T.  P.  Road  Go.  v.  Nel- 
son Co.  (Ky.)  77  S.  W.  877. 

Brery  writing  evidencing  an*  Indebtedness 
Imports  a  consideration,  under  our  statute 
(section  470,  Ky.  St  1903).  Andremi  v.  Hay- 
den's  Adm'r,  88  Ey.  455,  11  S.  W.  428.  A 
petition  upon  sacb  writing,  where  the  consid- 
eration is  not  named  In  it,  need  not  aver  the 
GonsideratlOD.  If  the  defendant  plead  no  con- 
rideratlon.  he  would  have  the  burden  of 
proof.  But  where  the  writing  states  Ito  con- 
sideration, and  the  petition  also  de<dareB  up- 
on It,  if  draled.  the  burden  of  proving  it  la 


upon  the  plaintiff.  And  that  is  so  whether 
the  form  of  tbe  denial  Is  a  traverse  or  an  af- 
flrmatlve  denial.  The  trial  court  should  have 
awarded  the  burden  In  this  case  to  appellauL 
When  the  proposition  was  submitted  to  the 
voters  of  Nelson  county  whether  they  would 
adopt  free  turnpike  and  gravel  roads,  there 
was  also  submitted  the  question  whether 
they  were  in  favor  of  Issning  bonds  to  pay 
for  the  roads.  The  first  proposition  received 
1,370  votes  in  the  affirmative,  and  663  against 
it  But  on  the  second  proposition  there  were 
cast  only  826  votes  in  favor  of  it,  and  612 
against  it  From  this  it  is  argued  that  no 
authority  was  given  to  Incur  an  Indebtedness 
to  be  paid  out  of  the  revenues  of  future 
years;  that  section  167  of  the  Constitution 
prohlblte  tbe  IncurriiUE  of  a  liability  1^  a 
county  beyond  the  revenues  of  the  year  In 
which  it  is  Incurred,  unless  the  proposition 
is  submitted  to  a  vote  of  the  people  of  the 
county,  and  receives  in  its  favor  two-thirds 
of  the  votes  cast  on  that  question.  When 
the  voters  of  Nelson  county,  by  1,370  votes 
to  668,  voted  to  acquire  the  turnpike  roads, 
that  necessarily  Involved  the  incurring  of 
such  indebtedness  as  might  be  required  to 
pay  for  them.  Merely  voting  for  free  turn- 
pikes could  not  make  them  free.  The  voters 
must  have  known  that  they  would  have  to 
pay  for  tbe  roads,  and  their  value  was  such 
that  that  could  not  possibly  be  done  out  of 
the  revenues  of  any  one  year.  The  vote  In 
favor  of  free  turnpikes  would  be  meaning- 
less unless  it  was  construed  to  mean  that. 
If  It  prevailed  by  tbe  constitutional  majority, 
the  necessary  indebtedness  was  also  provided 
for,  in  order  to  carry  the  vote  toto  effect. 
That  Is  the  precise  point  decided  In  Whaley 
V.  Commonwealth,  for  the  Use,  etc.,  110  Ky. 
154,  61  S.  W.  35.  But  in  this  case  there  is 
this  additional  fact,  not  In  the  Whaley  Case: 
The  bond  question  was  also  submitted  at  the 
same  time,  and  failed  of  the  two-thirds  ma- 
jority required  by  sulnectlon  9  of  section 
4748b,  Ky.  St  1903.-  This  cannot  mean, 
though,  that  612  votes  could  annul  1,370  votes 
in  favor  of  acquiring  all  the  roads  at  once. 
Assuming  that  these  voters  knew  the  effect 
of  their  action,  and  Intended  It  the  situa- 
tion is  this:  By  more  than  the  constitutional 
majority  the  voters  of  the  county  decided 
to  acquire  all  the  turnpike  roads  in  the  coun- 
ty, and  to  make  them  free  to  all  travel;  and 
they,  by  virtue  of  that  majority,  lavested  the 
fiscal  court  with  the  power  to  incur  an  in- 
debtedness beyond  the  revenues  of  tbe  cur- 
rent year,  in  order  to  carry  the  will  of  the 
voters  into  effect.  But  at  the  same  time  the 
voters  refused  to  issue  and  sell  bonds  on  the 
public  market  to  meet  the  indebtedness. 
They  seemed  to  prefer  that  the  county  should 
arrange  to  carry  this  debt  by  Its  notes  or 
contracts,  and  not  by  bonds.  A  vote  to  in- 
cur an  indebtedness,  and  a  vote  to  issue  and 
sell  bonds  to  meet  it,  are  not  necessarily 
the  same  thing.  We  are  of  opinion  that  the 
county  was  authorised  by  the  vote  to  incur 


Digitized  by 


Google 


854  76  SOUTHWBSTBRN  REPORTER.  <K.v. 


tbe  Indebtedness,  but  It  could  not  issue  and 
sell  bonds  on  tbe  market,  as  provided  In  sab- 
sectlon  9  of  tbe  statute  (section  4748b).  Coun- 
sel for  appellee  dte  tbe  case  of  MaysTille 
&  Lexington,  etc.,  Co.  t.  Wiggins  (Ky.)  47 
S.  W.  434,  as  sustaining  a  contrary  doctrine. 
But  tbe  fact  is  overlooked  tbat  tbat  case  is 
discredited  on  tbat  polut,  and  declared  not 
to  be  autborlty,  in  Wbaley  t.  Commonwealtb, 
supra. 

The  proposition  submitted  to  tbe  turnpike 
company  by  tbe  Sscal  court,  wblcb  was  In 
writing,  was  accepted  by  the  company,  but 
it  added  certain  conditions  to  Its  acceptance. 
Tbe  coimty,  by  a  written  order,  rejected  tbe 
conditions.  It  is  now  argued  that  a  proposi- 
tion cannot  be  accepted  conditionally,  so  as 
to  Impose  tbem  upon  tbe  other  party,  and 
that  such  an  acceptance  Is  no  acceptance. 
Admitting  this  to  be  so,  yet,  in  tbis  matter, 
when  the  county  rejected  tbe  conditions  Im- 
posed by  the  company,  tbe  latter  turned  over 
to  the  county  tbe  possession  of  tbe  road  un- 
der the  original  proposition,  wblch  was  an 
abandonment  of  the  condition  which  It  had 
sought  to  impose,  and  left  the  original  propo- 
sition accepted,  without  other  conditions  than 
were  contained  in  it 

Section  4732,  Ky,  St  1903,  provides: 
"When  any  turnpike  company  abandons  its 
road  and  ceases  to  charge  toll  thereon,  it 
shall  be  tbe  duty  of  the  fiscal  court  In  the 
county  In  which  any  sucb  road  lies  to  take 
charge  and  control  of  same,  and  keep  It  in 
a  safe  and  proper  condition  for  public  travel, 
and  alter  or  discontinue  same  as  other  public 
roads.  Tbe  failure  on  the  part  of  any  turn- 
pike company  for  tbe  period  of  four  months 
to  keep  Its  road  in  a  condition  safe  for  public 
travel,  and  tbelr  failure  to  cliarge  toll  there- 
on for  such  length  of  time,  shall  be  deemed 
and  held  to  be  an  abandonment  within  the 
meaning  of  this  section,"  After  the  execu- 
tion of  tbe  contract  first  named,  and  after 
the  commissioners  appointed  In  tbe  proceed- 
ing to  condemn  appellant's  road  as  a  free 
turnpike  had  reported,  but  before  the  report 
was  acted  on,  the  fiscal  court  decided  to 
abandon  the  proceeding  under  section  15  of 
the  act  (section  4748b).  It  therefore  dismiss- 
ed the  condemnation  proceedings  In  the  coun- 
ty court.  It  bad  been  more  than  four  months 
since  tbe  turnpike  company  had  turned  over 
the  road  to  tbe  county,  and  bad  failed  to  col- 
lect tolls  on  it  and  had  likewise  during  that 
time  failed  to  keep  the  road  In  repair.  As- 
suming that  the  county's  conf.'^ct  with  the 
road  company  was  not  binding,  and,  indeed, 
had  not  been  accepted,  for  the  reasons  above 
stated,  the  fiscal  court  caused  a  notice  to  be 
served  upon  tbe  road  company  to  show  cause 
before  that  court  on  a  day  named  why  the 
flsoal  court  should  not  take  charge  of  tbe 
turnpike  In  question  as  an  abandoned  turn- 
pike, under  section  4732  of  the  Statutes, 
above  quoted.  The  company  resisted  the  mo- 
tion, but  the  fiscal  court  adjudged  Its  defense 
Inaufflcien^  and  declared  and  adjudged  tbe 


road  an  abandoned  road,  and  ordered  it  to 
be  taken  In  charge  and  kept  up  as  a  county 
road.  The  turnpike  company  prayed  and 
was  granted  an  appeal  to  the  circuit  court 
from  tbat  Judgment,  but  never  prosecuted  it 
Now  tbe  county  pleads  that  proceeding  ta 
bar  of  this  action  as  an  estoppel  by  Judg- 
ment This  seems  to  be  the  principal  con- 
tention made  in  tbe  brief  for  appellee.  We 
are  of  opinion  tbat  the  matter  is  not  a  good 
estoppel.  In  the  first  place,  there  was  no 
abandonment  by  the  turnpike  company,  is 
any  sense  of  the  word;  and,  in  tbe  next 
place,  if  there  was  a  question  alwut  that,  tte 
fiscal  court  was  utterly  witbont  Jurisdiction 
to  try  the  title  to  the  property,  or  to  adjudge 
an  abandonment  or  forfeiture.  The  Consti- 
tution does  not  define  the  Jurisdiction  of  tbe 
fiscal  courts.  But  section  1840  of  the  Stat- 
utes does.  In  no  event  Is  It  antborized  to 
try  any  litigated  question,  or  to  adjudge  tibe 
rights  to  property.  Its  attempted  proceeding 
was  a  nullity.   Its  Judgment  was  Toid. 

On  the  trial  of  tbe  case  a  nnmber  of  wit- 
nesses Introduced  by  tbe  county  testified  that 
in  their  opinion,  the  road  was  valueless.  On 
cross-examination  they  gave  as  their  reasoD 
for  this  that  tollgate  raiders— a  spedes  of 
felons  who  In  tbe  nighttime  went  armed  and 
In  bands,  destroying  the  tollgates  and  toror- 
Izlng  the  gate  keepers— had  by  their  action 
made  the  property  so  undesirable  as  a  mar- 
ketable property  that  It  could  not  be  sold. 
Therefore  tbey  thought  it  had  no  market  val- 
ue. Again,  some  thought  as  tbe  people  of 
tbe  county  had  voted  for  free  turnpike  that 
meant  that  all  toll  roads  must  be  relinquish- 
ed, and  that  destroyed  their  future  value. 
Others  yet  suggested  that  the  eflTect  of  these 
matters,  and  of  the  free-turnpike  sentiment 
took  away  all  market  value  from  tbe  stock 
of  tbe  turnpike  companies;  that  Investors 
would  no  longer  buy  It  The  only  valae  of 
that  class  of  evidence  was  to  show  tbat  tbe 
witnesses  giving  it  were  utterly  Incompetent 
to  Judge  of  the  matter  about  which  they 
were  attempting  to  testify— the  actual  ralue 
of  tbe  turnpike  road.  It  was  the  duty  of  tbe 
county  to  have  protected  the  gates  and  prop- 
erty of  the  road  company  from  tbe  depreda- 
tions of  the  marauders.  If  it  failed  to  do 
it  and  if  their  strength  overcame  that  of  tbe 
owners  temporarily,  tbat  fact  stiould  not,  and 
in  law  does  not  detract  in  the  least  from  the 
actual  value  of  tbe  properties,  in  the  con- 
demnation proceedings  by  the  county.  Nor 
has  the  market  value  of  tbe  road  aoTthing 
to  do  with  the  question.  There  was  no  mar- 
ket value,  and,  from  the  very  natnre  d 
things,  could  not  be.  Under  the  law.  the 
road  company  could  not  sell  Its  road  at  all. 
except  to  tbe  coimty.  There  was  but  one 
purchaser  In  existence.  Manifestly,  then,  tbe 
criterion  of  a  market  value  could  have  no 
application.  Where  a  commodity  or  species 
of  property  can  be  sold,  and  there  is  a  market 
for  it  with  opportunity  tor  any  nnmbw  of 
bidden,  and  wbere  sncli  aalea  an  made.  It 
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la  thotiffbt  that  condition  affords  the  best  test 
of  value,  because,  by  reason  of  the  competi- 
tive bidding  In  a  free  and  open  niarket,  the 
value  so  established  Is  most  likely  to  be  the 
actual  value  of  the  thing. 

Nor  did  the  piarket  value  of  the  stock  enter 
into  the  question.  The  stock  was  not  b^g 
condemned.  The  company  may  have  been 
overcapitalized,  or  may  have  paid  unneces- 
sarily large  salaries  to  useless  officers,  all 
of  which  would  have  affected  the  market  val- 
ue of  this  stock,  and  yet  have  had  no  Just 
effect  whatever  upon  the  value  of  Its  road. 
While  the  value  of  the  road  would  likely  have 
affected  the  value  of  the  stock,  the  market 
value  of  the  stock  could  not  possibly  have 
affected  the  actual  value  of  the  road,  except 
to  show  its  dividend-paying  capacity. 

The  statute  governing  condemnation  pro- 
ceedings In  the  county  court,  as  to  how  the 
value  ,  of  the  road  was  to  be  ascertained, 
should  have  been  applied  in  the  circuit  court 
Section  IS  of  the  act  regulates  that.  These 
are  declared  to  be  probative  evidence:  (1) 
A  view  of  the  road;  (2)  the  books  and  other 
evidence  showing  receipts  and  expenditures 
on  the  part  of  the  road  to  be  sold,  and  show- 
ing net  earning  for  past  six  years;  and  (3) 
"any  other  evidence  conducing  to  show  the 
value  of  tbe  property  sought  to  be  taken." 
The  commissioners  are  then  required,  from 
all  that  evidence,  to  "award  to  the  owner  or 
owners  thereof,  the  actual  value  of  the  prop- 
erty taken."  This  provision  of  tbe  statutes 
speaks  of  proceedings  before  the  commls- 
siouers  appointed  to  find  the  value  of  the 
property  to  be  taken.  It  must  be  remember- 
ed that  in  this  case,  because  appellee,  Nelson 
county,  wrongfully  dismissed  Its  proceedings 
In  the  county  court,  the  circuit  court,  as  the 
only  court  of  general  original  Jurisdiction,  is 
undertaking  to  carry  Into  effect  the  original 
contract  between  these  parties.  Besides, 
that  section  and  provision  Is  the  legislative 
test  of  value.  Id  the  trial  of  a  similar  case 
before  a  chancellor,  without  a  Jury,  It  was 
said  that  it  applied.  Blchmond,  etc^  T.  P. 
R.  Go.  V.  Madison  Oonnty  Fiscal  Oourt  (Ky.) 
70  8.  W.  1044. 

In  this  connection  It  Is  well  to  notice  the 
instmctions  of  tbe  court  guiding  the  Jury  to 
a  verdict  upon  tbe  value  of  this  property. 
The  Instructions  given  were  as  follows: 

Instruction  "r":  "The  court  instructs  tbe 
Jury  that  they  should  find  for  the  plaintiff 
the  actual  value,  from  tbe  evidence,  of  Its 
road  In  controversy— being  that  portion  of 
plaintiff's  road  between  Bardstown  and  tbe 
Spencer  county  line,  including  bridges.  In 
the  condition  in  which  It  was  on  March  7, 
1898— unless  tbey  shall  believe  from  tbe  evi- 
dence said  property  was  of  no  value  on  said 
date." 

Instruction  "s'*:  **By  'actual  value*  Is 
meant  such  price  or  value  as  could  have  been 
obtained  at  a  fair,  voluntary  sale." 

Instruction  "V':  "If  they  believe  from  the 
evidence  tuat  the  property  In-  controversy 


was  of  no  value  March  7,  1898,  they  should 
find  for  defendant" 

Instruction  "u":  "The  vote  In  Nelson 
county  November  7,  1897.  only  authorized 
said  county  to  obtain  the  turnpike  road  In 
said  county,  by  gift  lease,  purchase  or  con- 
tract, for  the  purpose  of  making  said  road 
free." 

Instruction  "M":  "The  court  Instructs  the 
Jury  that  tbey  are  not  authorized  to  consider 
any  failure  or  cessation  of  plaintiff  to  collect 
tolls  at  its  gates,  which  they  may  believe 
from  the  evidence  was  caused  by  tbe  acts  of 
mobs  and  tollgate  ralder«,  prior  to  March  7, 
1898,  as  an  abandonment  of  Its  road  or  fran- 
chise privileges." 

Instruction  "F":  'The  court  Instructs  the 
Jury  that  the  plaintiff  was  not  required  to 
expend  any  other  portion  of  Its  tolls  and 
revenues  in  the  reiHtlr  and  maintenance  of 
Its  road  than  was  required  to  keep  Its  road 
and  bridges  in  a  fit  condition  for  public  trav- 
el, and,  if  the  receipts  of  tbe  road  were  more 
than  sufficient  to  so  keep  it,  it  was  the  duty 
of  plaintiff  company  to  declare  dividends, 
and  pay  the  surplus  earnings  and  prc^ts  each 
year  to  tbe  stockholders." 

There  should  have  been  omitted  from  the 
first  Instruction  tbe  last  sentence— "nnlera 
tbey  shall  believe  from  tbe  evidence  said 
property  was  of  no  value  on  said  date." 

Instruction  "s"  and  instruction  "t"  should 
have  been  omitted;  nor  do  we  see  any  occa- 
sion for  Instruction  "u." 

It  is  true,  certain  witnesses,  basing  their 
opinions  upon  erroneous  bases,  as  has  been 
shown,  stated  that  tbe  road  was  valueless. 
But  that  could  not  have  been  so  In  this  case. 
It  was  a  manifest  fact  from  the  record,  and 
one  of  which  the  court  was  bound  to  take 
notice,  that  property  of  this  character  and 
quantity  bad  some  value.  It  had  for  many 
years— certainly  for  tbe  six  years  previous  to 
its  being  taken— paid  dividends  to  Its  stock- 
holders on  a  basis  of  6  per  cent  per  annnm 
OD  the  valuation  of  about  (23,000  for  the  13 
miles  of  road  in  suit.  The  right  of  way  was 
60  feet  wide.  The  road  was  built  about 
1832.  The  grade  was  20  or  22  feet  wide; 
metal,  about  20  feet  wide.  The  road  was  a 
macadam.  The  base  was  built  of  limestone 
rock  set  on  edge,  6  Inches  deep,  making  what 
is  known  as  paving.  This  was  covered  or 
napped  with  small,  broken  rock  and  gravel, 
4  to  6  Inches  deep.  Tbe  section  of  country 
traversed  by  the  road  was  a  rich  agricultural 
community.  Tbe  road  connected  tbe  largest 
city  in  the  state— only  about  80  miles  dis- 
tant—with an  enterprising  and  thrifty  coun- 
ty town,  passing  throogh  a  number  of  vil- 
lages. Two  expensive  covered  wooden 
bridges,  with  substantial  stone  abutments— 
the  bridges  about  180  feet  long— were  a  part 
of  the  road  In  this  county.  Tbe  road  Is  a 
historic  one.  It  was  one  of  the  first  attempts 
of  the  commonwealth  at  Internal  Improve- 
ments. It  was  projected  and  bnllt  before 
tbe  Introduction  of  steam  raUnada,  and  was 


Digitized  by 


Google 


865 


TS  80  UTU  W  ESXBIBM  BBPOBTBB. 


expected  to  be  an  Interstate  thoroughfare. 
It  cost  over  9200,000  to  build  It,  of  which  the 
state  of  Kentucky  took  In  stock  |100,000. 
See  Collins'  History  of  Kentucky,  toU  1.  p. 
541,  The  road  was  In  good  condition  when 
taken  by  the  county— a  dividend-paying  In- 
vestment to  its  stockholders.  The  country 
it  traversed,  and  the  cities  It  afforded  a  high- 
way between,  had  grown  considerably,  and 
are  yet  growing.  In  population  and  commer- 
cial impratance;  and  the  use  of  the  road  In 
the  future  as  a  highway  must  necessarily 
have  been  Increased,  and  therefore  been 
more  profitable  to  Its  owners.  To  say,  or  to 
submit  whether,  such  property  waa  without 
value,  is  utterly  unjustifiable.  The  error  of 
the  trial  court  must  have  been  based  upon 
the  theory  of  market  value  referred  to  in 
Instruction  "s."  But  even  if  it  had  no  mar^ 
ket  value,  yet  it  had  a  very  substantial  value 
to  its  owner.  It  is  not  material,  under  the 
Constitution,  whether  the  citizens'  property 
had  a  market  value  or  not— whether  there 
is  such  general  demand  for  it  as  tx>  create  a 
market— If  the  state  or  public  need  it  and 
proposes  to  take  it  for  public  use,  they  must 
pay  for  It;  must  make  the  owner  whole; 
must  give  him  in  money  an  equivalent  of 
that  value  to  bim,  which  has  been  taken  for 
the  public.  If  the  thing  taken  has  a  market 
value,  then  that  value  is  the  thing  to  be  re- 
stored, for  he  can  go  into  the  market  and 
get  the  equivalent  of  what  he  has  been  com- 
pelled to  yield  to  tbe  public.  But  if  It  has 
not  a  market. value,  nevertheless  be  must  be 
compensated  for  its  actual  value  to  falm— in 
this  case  to  be  ascertained  in  the  manner 
pointed  out  by  the  statute.  The  finding  of 
the  Jury  of  $6,000  as  tbe  value  of  tbls  13 
miles  of  road  was  flagrantly  against  the  evi- 
dence. The  court  erred  in  placing  the  bur- 
den of  proof.  The  Instructions  were  erro- 
neous, as  indicated.  The  admission  of  evi- 
dence may  be  regulated  by  what  hat  been 
said. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial  consistent  herewith. 
The  Judgment  of  the  circuit  court  should 
add  6  per  cent  i>er  annum  from  March  7, 
1896,  to  whatever  sum  is  found  and  adjudged 
to  be  the  value  of  the  road,  for  the  use  of  the 
road  nnder  tbe  contract  since  that  date. 


NELSON  OOUNTT  t.  BABDSTOWN  A  U 

TURNPIKB  CO. 
(Court  of  Appeals  of  Kentucky.  Feb.  19, 1901.) 

APPEAL— FINAL  ORDER— REFUSAL  OF  JXTDQ- 
UENT  NON  OBSTANTE  VEREDICTO. 
1.  An  order  refiisinf;  to  enter  a  Judgment  for 
defendant  on  the  pleadings  notwithstanding  a 
verdict  for  plaintiff  is  not  snch  a  final  order  as 
will  BustalD  an  appeal. 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  the  Bardstown  A  Louisville 
Turnpike  Company  against  Ndson  county. 
Judgment  for  plaintiff^  and  defendant  ap- 
peals. Dismissed. 


Nat  W.  Hatstead,  C.  C.  McCbord,  W.  S. 
Pryor,  Morgan  Tewell.  Eli  H.  Brown,  Jr., 
and  Robt.  L.  Greene,  fw  appellant.  Jno.  A. 
Fulton,  J.  S.  Kelly,  and  Q.  8.  &  J.  A.  Fulton. 

for  appellee. 

O'REAB,  J.  We  have  this  day  decided  the 
appeal  of  Bardstown  &  Louisville  Tompike 
Co.  V.  Nelson  County,  78  S,  W.  8&1.  In  that 
case,  after  the  verdict  for  the  turnpike  com- 
pany, the  appellant  hwe  moved  tbe  court  for 
a  jtidgment  non  obstante  veredicto.  Tbe  mo- 
tion' was  overruled,  and  from  that  actiun  this 
appeal  Is  prosecnted.  Tbe  motion  seems  to 
be  based  upon  the  theory  that  the  pleadings 
showed  that  the  county  bad  not  tbe  power, 
under  the  vote  for  free  turnpikes,  to  enter 
into  tbe  contract  for  the  purchase  of  the 
road;  also  that  the  plea  of  ratoppel  by  Judg- 
ment discussed  In  the  other  opinion  waa  a 
bar  to  this  action.  Those  matters  are  dis- 
posed of  adversely  to  appellant's  contention. 
The  order  refusing  to  enter  a  Judgment  for 
the  defendant  upon  tbe  pleadhigs  notwith- 
standing a  verdict  for  tbe  plaintiff  Is  not 
such  a  final  order  as  will  sustain  an  am>eaL 

This  appeal  by  Nelson  county  1b  tho^ore 
dismissed. 

BISHOP  T.  MATNBT. 

(Court  of  Appeals  of  Kentucky.   Feb.  10,  190*-) 

COURT  OP  APPEALS  —  JURISDICmON  —  ACTION 
INVOLVING  TITLE  TO  LAND  —  PERSONAL 
PROPERTY  —  TITLE  OF  INTESTATE  —  NOTES- 
CANCELLATION— VOID  CONSIDERATION. 

1.  An  action  to  enforce  a  lien  on  real  estate 
is  an  action  Involving  the  title  to  real  estate, 
and  the  Court  of  Appeals  has  Jurisdiction  ot  as 
appeal  therein.  Irrespective  of  value  of  the  mat- 
ter in  controversy. 

2.  The  title  to  personal  propoty,  iadudios 
choses  in  action,  of  an  Intestate,  passes  to  tiie 
administrator,  and  the  heir  at  law  has  no  tight 
to  collect  or  dispose  of  the  same. 

8.  An  agreement  by  which  a  note  is  trans- 
ferred to  the  payor,  to  be  canceled.  In  connd- 
eration  of  the  compounding  of  a  fdony.  is  void. 

Appeal  from  Oircnit  Court,  Pike  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  W.  E.  Bishop,  administrator, 
etc.,  against  Nelson  Matney.  From  a  judg- 
ment for  defmdant,  plaintiff  appeala.  Re- 
versed. 

Roscoe  yanover,  tar  appellant.  J.  IC,  Bob- 
arson,  for  appdlee. 

O'REAB,  J.  In  tbla  aol^  to  enforce  a  pur- 
cbase^oney  Uoi  of  leas  than  ¥200  npon  a 
tract  of  land,  tbe  Judgment  denied  the  plain- 
tiff any  relief;  upboUlng  tbe  defendanfa  plea 
of  payment 

It  Is  flrat  contended  on  Uila  aiveal  that 
tbla  court  baa  not  JorladlctUHi  of  ttw  case, 
because  tbe  amonnt  In  nrnteovway.  eKdotiTe 
of  interest  and  eotta,  Is  less  than  fSOOi.  Where 
tbe  action  aeeks  to  enforce  a  lien  npon  real 
estate,  tills  court  nnifonnly  holds  ttwt  it  is 

1 1-  See  DeseeBt  and  Distrtbiitlon,  ml,  1^  C«bL 
Dig.  HSU.  ». 
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an  action  InTolTlng  tbe  title  to  real  estate, 
and  therefore  this  court  has  Jorlsdlctlon  of 
the  appeal,  without  regard  to  the  amoimt  or 
Talue  of  the  matter  In  controTors^. 

The  plea  of  payment  was  supported  only 
by  this  proof:  The  note  sued  on  was  exe- 
cuted to  William  Bishop,  who  la  now  dead. 
Before  an  administrator  had  been  appointed 
for  his  estate,  he  having  died  Intestate,  one 
of  his  sons  (Andy  Bishop)  attempted  to  trans- 
fer the  note  to  the  payor  (appellee)  In  con- 
sideration of  the  compounding  of  a  felony. 
The  plea  of  payment  was  not  sustained.  In 
the  first  place,  the  title  to  personal  prc^erty. 
Including  cboses  In  action,  of  one  dying  in- 
testate, passes  to  the  administrator.  Tbe  heir 
nt  law  has  not  the  right  to  collect  tbe  chose 
or  dispose  of  it  In  tbe  second  place,  tbe 
consideration  shown  for  tbe  attempted  can- 
cellation of  the  note  was  vicious.  The  agree- 
ment was  void. 

Tbe  Judgment  is  roTersed,  and  the  cause 
remanded  for  farther  proceedings  not  incon- 
sistent herewith. 


DOWRLIi  et  aL  T.  WORKMAN  et  al. 

(Court  of  Appeals  of  Kentucky.  Feb.  18, 1904.) 

WILLS-CONSTRUCTION— AMOUNT  OF  WIDOW'S 
INTEREST. 

1.  By  item  3  of  a  will,  the  testator,  after  glr- 
in£  to  his  wife  certain  items  of  personal  prop* 
erty,  some  of  which  were  to  be  charged  to  her 
at  specified  prices,  declared  that  he  intended 
their  antenaptlal  contract  to  remain  hi  full 
force,  and  to  be  supplemented  by  the  amount 
she  would  receive  under  the  will.  By  item  12 
he  tteqiieatfaed  to  his  seven  childreu  each  one- 
eighth  of  his  estate,  and  to  his  wife  the  other 
eishth.  He  then  de^gnated  the  amount  of  ad- 
vancements to  the  children,  and  in  the  same 
connection  provided  that  his  wife  should  l>e 
charged  with  (1,608,  as  the  total  amount  of 
his  estimate,  at  the  date  of  the  will,  of  the  value 
of  the  antenuptial  contract,  added  to  the  sums 
charged  to  her  In  item  8.  Ooucluding,  he  said 
that,  to  produce  equality  in  dividing  his  estate, 
the  amoonts  charged  to  his  children  and  his 
wife  should  be  treated  as  advancements,  under 
Ky.  St.  1»08,  8  1407,  and,  explaining  further, 
said  that  the  amount  each  devisee  received  must 
be  regarded  as  part  of  the  one-eighth  each  was 
to  receire,  and  that  each  was  to  receive  one- 
eigfatb  of  his  estate,  fucluding  the  advancements 
theretofore  mentioned.  Beta,  that  he  intended 
to  supplement  the  antenuptial  contract  by  giv- 
ing his  wife  one-eighth  of  bis  estate,  less  the 
amount  due  on  sncn  contracL  which  wonid  be 
more  than  she  would  be  entitled  to  thereunder, 
and  not  to  vve  her  one-^^th  regardless  of  tbe 
amount  due  her  nnder  the  contract. 

Appeal  from  Olrcnit  Court,  Oreen  Ootm^. 

*'Not  to  be  officially  repotted." 

Actlf»  between  Annie  Workman  and  others 
nsA  Lndla  A.  Dowell  and  ottiers,  InToMng 
tbe  ocniBtmctlon  of  a  wUL  From  a  Judgment 
Gonstmliif  tbe  sam^  the  latter  appeal.  Be- 
Tersed. 

Noggle  &  Graham  and  Eugene  Hubbard, 
for  appellants.  B.  W.  Penlck,  for  appellee 
Annie  Workman. 

PATNTDB,  J.  This  appeal  involvea  the 
interpretation  of  the  will  of  A.  K.  WoAman, 


deceased.  The  controversy  Is  as  to  the  mean- 
ing of  Items  3  and  12,  which  read  as  follows: 
Item  8.  "To  my  beloved  wife,  Annie  Work- 
man, I  will  and  bequeath  my  buggy  horse, 
which  I  call  Gelam,  which  Is  to  be  charged 
to  her  for  the  pnrpose  hereinafter  mentioned 
at  the  price  of  ninety  dollars;  also  my  buggy 
and  bnggy  harness  which  are  to  be  charged 
to  her  nt  the  price  of  twenty-five  dollars; 
also  my  Jersey  cow  named  'Patsey'  which  Is 
to  be  charged  to  her  at  the  price  of  thirty- 
five  dollars;  also  my  white-faced  cow  named 
'Bally*  which  Is  to  be  charged  to  her  at  the 
price  of  tblrty-flve  dollars;  also  one  share  In 
the  capital  stock  of  the  Ore«isbnrg  I>^8lt 
Bank,  whldi  Is  to  be  charged  to  her  at  the 
price  of  one  hundred  dollars;  also  one  twenty- 
dollar  gold  coin,  which  coin  has  engraved  on 
the  eagle  side  tiie  words:  'United  States  of 
America  Twenty  Dcdlars;'  on  tbe  reverse 
dde  of  said  coin  Is  the  head  of  'liberty,'  and 
the  date  '1861,'  which  coin  is  to  be  ctiaiged 
to  her  at  the  price  of  twenty  dollars;  also 
one  large  arm  cushion  chair  with  rollers  and 
adjustable  back,  being  the  chair  which  I  pur- 
chased of  W.  E.  Ward  which  Is  to  be  charged 
to  her  at  the  price  of  three  dollars;  also 
thirty  barrels  of  com  which  is  not  to  be 
charged  to  her  at  all;  also  eight  thousand 
pounds  of  good  hay  which  is  not  to  be  char- 
ged to  her  at  all;  I  also  will  and  desire  that 
my  beloved  wife  and  her  three  Infant  chil- 
dren, Delia  L.  Workman,  Mary  F.  Workman 
and  Ruth  Workman,  live  with  my  two  sons 
Demmon  K.  Workman  and  William  Robert 
Workman  on  my  Home  Place  on  Big  Russell 
Creek  in  Green  county,  Kentucky,  until  tbe 
25th  day  of  December,  1906;  and  It  is  my 
desire  that  my  said  wife,  her  three  infant 
children  and  my  said  two  sons,  Demmon  K. 
Workman  and  William  Robert  Workman,  live 
together  on  said  farm  and  enjoy  all  tbe 
rights  and  privileges  Incident  to  said  farm 
and  necessary  to  render  their  home  life  on 
said  farm  pleasant  and  comfortable;  that  my 
said  wife  and  two  sons  Jointly  run  and  culti- 
vate said  farm  for  their  mutual  benefit  as 
aforesaid  and  that  at  the  end  of  each  year, 
my  said  wife  shall  receive  one-third  of  the 
net  proceeds  of  said  farm  and  my  two  sous 
one-third  each  of  said  net  proceeds;  but  In 
the  event  my  said  wife  does  not  desire  to 
reside  with  my  said  sons  on  said  farm,  I  still 
desire  her  to  have  one-third  of  the  net  rents 
and  profits  of  said  farm.  In  making  this 
will,  It  Is  not  my  intention  to  change,  cancel, 
modify  or  annuj  in  any  way  whatever  the 
antenuptial  contract,  entered  Into  between 
me  and  Annie  Moss,  now  Annie  Workman, 
on  October  30th.  1893,  but  the  same  shaU  re- 
main In  ftill  force  and  effect;  It  is  simply 
my  Intention  to  reward  her  kindness  and  de- 
votion to  me  by  supplementing  the  amount 
secured  to  her  by  said  antenuptial  contract 
with  the  additional  amount  she  will  receive 
nnder  the  provisions  of  this  will;  but  In  the 
event,  she  renounces  tbe  provisions  of  the 
will,  I  deaire  that  said  contract  shall  regu- 
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late  and  control  the  marital  rlgtata 
between  her  and  me  and  my  estate." 

Item  12.  "It  is  my  desire  and  I  bo  wlU  and 
bequeath  that  each  of  my  children,  to  wit: 
Luella  A.  Dowelt,  Effle  E.  Buckner,  Demmoa 
BL  Workman,  William  Bobert  Woricman,  De- 
lia L.  Workman,  Mary  F.  Workman  and  Ruth 
Workman,  have  and  receive  each  one-eighth 
part  of  my  estate,  and  that  my  wife  rec^re 
the  other  eighth  part  of  my  estate;  bnt  that 
Luella  A.  Dowell  be  charged  with  nine  hun- 
dred and  forty  dollars;  that  Bffle  B.  Buckner 
be  charged  with  two  hundred  and  fifteen  dol- 
lars; that  Demmon  K.  Workman  be  charged 
with  two  thousand  and  slzty-elgbt  dollars; 
that  William  Bobert  Workman  be  charged 
with  two  thousand  one  hundred  and  thirty- 
nine  dollars;  that  Delia  L.  Workman  be 
charged  with  one  hundred  dollars;  that  Mary 
F.  Workman  be  charged  with  one  hundred 
dollars,  and  that  Ruth  Workman  be  charged 
with  two  hundred  dollars;  and  that  my  said 
wife  be  charged  with  one  thousand  six  hun- 
dred and  eight  dollars;  these  amounts  thus 
charged  to  my  children  being  the  value  of 
the  property  heretofore  devised  and  the  ad- 
vancoments  heretofore  mentioned  in  the  vari- 
ous Items  of  this  will ;  and  the  amoimt  char- 
ged to  my  wife  being  the  actual  value  of 
her  Interest  In  the  two  thousand  dollars  as 
secured  to  he^  by  the  antenuptial  contract 
entered  into  by  and  between  my  wife  and 
me  on  the  30tb  day  of  October,  1893,  which 
actual  value  of  her  Interest  in  said  contract 
being  estimated  by  me  at  the  date  of  this 
will  at  thirteen  hundred  dollars  and  the  value 
of  property  bequeathed  to  my  said  wife  in 
Item  3rd  of  this  will  being  three  hundred 
and  eight  dollars;  the  two  amounts  added 
together  making  sixteen  hundred  and  eight 
dollars;  that  In  order  to  produce  equality  In 
the  division  of  my  estate,  the  above  amounts 
sh&l!  be  treated  In  the  same  manner  as  ad- 
vaocements  are  treated  under  section  1407 
of  Kentucky  Statutes  [1803];  that  is,  the 
amount  that  each  of  the  devisees  receives  as 
above  stated,  must  be  regarded  as  a  part 
of  the  one-eiffhth  that  such  devisee  Is  to 
receive  under  this  will;  and  that  each  devisee 
is  to  receive  one-eighth  of  my  entire  estate 
including  the  property,  bank  stock,  money 
and  advancements  heretofore  mentioned." 

The  testator.  In  Item  8,  said  that  it  was 
his  Intention  to  supplement  "the  amount  se- 
cured  to  her  by  said  antenuptial  contract 
with  the  additional  amounts  she  will  receive 
under  the  provisions  of  this  will."  By  Item 
12  he  bequeathed  to  his  seven  children  each 
one-eighth  of  his  estate,  and  to  his  wife,  An- 
nie Workman,  the  other  eighth  part  of  It 
After  doing  this,  he  designated  the  amount 
with  which  each  child  is  to  be  charged  aa  an 
adrancement  And  In  the  same  connection 
he  provides  that  his  wife  is  to  be  charged 
with  fl,608,  "actual  value  of  her  Intsreat  In 
the  two  tboosand  doUara  aa  secured  to  her 
by  the  antenuptial  contract  *  •  •  being 
estimated  by  me  at  the  date  of  this  will  «t 


thirteen  hondred  dollars,  and  the  Tmlne  <A  the 
property  bequeathed  to  my  said  wife  in  Item 
8rd  being  three  hundred  dollars;  the  amouDti 
added  together  making  sixteen  hondred  and 
eight  dollars."  The  testator  says,  to  produce 
equality  in  the  division  of  bis  estate,  the 
amounts  whldi  he  charges  to  bis  cbUdren  and 
his  wife  shall  be  treated  as  advancements  as 
under  section  1407,  Ky.  St.  lOOa.  The  tes- 
tator, fearing  that  his  will  might  be  mlaon- 
derstood,  farther  explalna  bia  meaning  by 
saying  that  the  amount  that  each  of  the  dev- 
isees receives  "must  be  regarded  aa  part  of 
the  one-eighth  that  such  devisee  la  to  receive 
under  this  will;  and  that  each  devisee  Is 
to  receive  one-eighth  of  my  entire  estate.  In- 
cluding the  property,  bank  atock,  money  and 
advancements  heretofore  mentioned."  It 
seems  to  us  that  we  cannot  employ  language 
which  would  make  the  intention  of  the  tes- 
tator plainer  than  was  done  by  the  language 
used  by  him.  His  evident  purpose  was  to 
respect  the  antenuptial  contract,  and  to  sup- 
plement it  with  one-eighth  of  his  estate,  less 
the  amount  due  on  such  contract.  He  did 
not  Intend  to  give  his  wife  one-eighth  of  his 
estate,  regardless  of  the  amount  due  her  un- 
der the  antenuptial  contract  He  wanted  to 
give  her  a  child's  part  but  thought  proper. 
In  giving  her  the  one-eighth  of  his  estate, 
that  the  amount  which  she  was  to  receive 
under  the  antenuptial  contract  shonld  be  es- 
timated as  part  of  bis  estate,  the  same  as 
should  be  the  advancements  with  which  be 
charged  his  children.  While  he  gave  her  me- 
eighth  of  bis  estate,  be  prescribed  tbe  rule 
by  wlilch  the  amount  of  his  estate  should  be 
ascertained,  and  which  required  the  amount 
due  his  wife  under  the  antenuptial  contract 
to  be  estimated  as  part  of  It  If  he  bad  not 
so  intended,  there  was  no  occasion  for  mak- 
ing any  reference  in  item  12  to  tbe  amount 
due  her  under  tbe  antenuptial  contract  Ibc 
explanation  which  be  makes  In  that  Item  of 
his  will  shuwa  what  part  of  Us  estate  was 
given  as  a  supplement  to  tbe  amount  doe  un- 
der the  antenuptial  contract  Tbe  amonot 
which  the  vridow  receives  under  the  will  Is 
much  greater  than  that  ahe  would  have  re- 
ceived under  the  antenuptial  contract,  and 
that  excess  Is  the  supplementary  amount  re- 
ferred to  In  tbe  third  Item  of  the  wilL 

The  judgment  is  reversed  for  prooeedlnp 
consistent  with  this  opinion. 

CORNETT  et  at  v.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.  Feb,  18. 1901) 

UQUOa  LAW— BOND  NOT  TO  TIOI^TB— 

VAUDITT. 

1.  A  iKHid  required  of  one  by  the  eomt.  coo- 
dttioned  that  he  shall  not  self  liqaor  contrmiT 
to  the  prohibitory  law  is  void;  there  being  no 
statute  autlioHzing  tbe  court  to  pot  one  nndv 
bond,  except  Or.  Code  Prac  H  382.  3dl,  ao- 
thorlsiug  it  to  put  Mie  nnder  btmd  not  to 
ofEenses  amounting  to  a  teeaeh  of  ^  peace  «r 
a  felony. 

Appeal  from  Circnlt  Oonrt.  Letfia  Oonnty. 
*Vct  to  be  offldally  r^orted.** 
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ActlOB  by  tile  commonwesltlb  agalnrt  Junes 
H.  Oomett  and  others.  Judgment  for  plaln- 
tUt   Defendants  appeal.  Kevened. 

Cfmk  St  Jones,  for  appellants. 

HOBSON,  J.  On  March  'M,  1902,  James  H. 
Cornett  being  In  custody,  and  required  bj  the 
Leslie  circuit  court  to  give  bond  in  the  sum 
of  $500  to  keep  the  peace  and  be  of  good  be- 
havior to  all  the  citizens  of  the  common* 
wealth  for  the  period  of  one  year  from  that 
date,  H.  H.  Hensley  and  A.  B.  Asher  appear- 
ed in  open  court  and  entered  Into  a  bond  to 
the  commonwealth  of  Kentucky,  conditioned 
that,  for  the  period  of  twelve  months,  Cor- 
nett would  keep  the  peace,  and  be  of  good 
behavior  to  all  persons  of  tbe  commonwealth, 
and  that  during  this  period  be  would  not  be 
guilty  of  any  offense  Involving  a  breach  of 
the  peace,  or  of  any  felony,  nor  engage  in  the 
unlawful  sale  of  spirituous,  vinous,  or  malt 
liquors,  directly  or  Indirectly,  nor  aid  any  one 
thus  offending,  nor  permit  same  to  b«  sold 
on  his  premises,  and,  if  he  failed  to  perform 
any  of  these  conditions,  they  would  pay  to 
the  commonwealth  $500.  At  the  June  term, 
1902,  Cornett  was  Indicted  for  selling  sptr^ 
ituous,  vinous,  and  malt  liquors  to  Hiram 
Begley  and  A.  B.  Couch  in  June  of  that  year, 
contrary  to  the  local  prohibitory  law  lu  force 
In  the  counties  of  Bell,  Harlan,  Perry,  and 
Leslie,  approved  February  9,  ISSl  (1  Acta 
1883-84,  p.  214,  c.  136).  He  was  tried  on  this 
indictment  at  the  March  term,  1003,  and  con- 
victed. Thereupon  this  proceeding  was  In- 
stituted on  the  bond  referred  to  against  his 
sureties.  They  demurred  to  the  petition. 
Their  demurrer  was  overruled.  They  then 
med  an  answer  denying  that  Cornett  had  sold 
any  whisky  in  Leslie  county  to  Begley  or 
Couch.  The  court  sustained  a  demurrer  to 
their  answer,  and  gave  Judgment  against 
them.   From  this  Judgment  they  appeal. 

By  section  382  of  tb^  CMmlnal  Code  of 
Practice,  if  the  defendant  has  threatened  to 
commit  an  offense  against  the  person  or  prop- 
erty of  another,  and  there  are  reasonable 
grounds  txi  fear  the  commission  of  the  offense 
threatened,  or  If  he  is  about  to  commit  vio- 
lence endangering  human  life,  or  is  about  to 
commit  an  offense  amounting  to  a  felony,  and. 
there  are  reasonable  grounds  for  apprehend- 
ing such  violence  or  felony,  the  defendant 
may  be  required  to  give  surety  to  keep  the 
peace  or  for  his  good  behavior.  By  section 
301,  a  Judicial  conv]ctl<Hi  of  tbe  defendant  for 
an  offense  Involving  a  breach  of  the  peace 
or  for  a  felony  within  the  time  spedfled  In 
the  bond  is  a  breach  of  the  bond.  Undw 
these  prorlslons,  it  baa  been  hdd  that  a  con- 
viction of  the  defendant  of  an  offense  not 
amounting  to  felony,  and  not  Involving  a 
breach  of  the  peace,  Is  not  a  breach  of  the 
bond.  Ranldit  t.  Commonwealth,  72  Ky.  563; 
Commonwealth  t.  BibihoDey,  2  Ky.  Law  Rep. 
814.  The  conTlctton,  therefore,  for  lelling 
spirituous,  Tlnons,  and  malt  Itquwa  in  viola- 
tion of  the  local  prohibitory  lav,  was  not  a 
breach  of  tb«  bond. 


There  is  nothing  In  the  Criminal  Code  of 
Practice  authorizing  tbe  court  to  pvt  tiie  de- 
fendant imder  bond,  except  the  proTiaions  of 
MCtUnul  88S  and  801,  above  referred  to.  and 
these  do  not  refer  tO' offenses  not  amounting 
to  a  breach  of  tbe  peace  or  to  a  felony.  We 
have  exanUned  the  local  prohiUtoiy  act  above 
referred  to  <aee  1  Acts  1883-84,  p.  214,  c.  186), 
and  tbe  act  amendatory  thereof  (see  8  Acta 
1887-88t  p.  874,  c.  118S),  and  find  nothing  in 
tbem  antborfalng  smdi  a  Ixmd  to  be  taken. 
We  have  been  refored  to  no  statute  giving 
the  court  power  to  reanlre  the  exeeutlDn  ot 
a  bond  of  this  character.  The  act  <a  March, 
1902,  had  not  taken  effect  when  this  pro- 
ceeding was  had.  In  th^  absence  of  some 
statutory  authority,  the  court  was  without 
power  to  take  tbe  btmd.  In  so  f&r  as  it  pro- 
vided as  to  the  sale  of  apirltnons,  vinous,  and 
malt  liquors,  and  the  bond  was,  to  this  ex- 
tent, without  conaideratlon  and  void. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  remanded,  with  dt 
lections  to  dismiss  the  proceeding. 


cincinnati,  n.  o.  &  t.  p.  b.  co.  v. 

vaugSt. 

(Court  of  Appeals  of  Kentucky.   March  1, 
1904.) 

RAILROAD  S-OPERATION-IN JURY  TO  PERSON 
UNLOADING  CAR  —  NEGLIQBNCB  AND  CON- 
TRIBUTORY NEGLIGENCE  —  INSTRUCTIONS  — 
EVIDENCE—QUESTION  FOR  JURY. 

1.  Plaintiff  was  engaged  in  unloading  a  car, 
and,  just  before  be  left  it,  it  was'  coupled  to 
an  engine,  which  started  to  haul  it  awa;;  and 
when  he  went  to  see,  as  he  testified,  where  be 
was  being  carried,  the  door,  which  swung  out- 
wardly, struck  a  platform,  and  slammed  to, 
striking  him,  and  causing  the  injury  complained 
of.  He  testified  that  he  was  not  notified  that 
the  car  was  about  to  be  moved,  and  did  not 
know  it  until  it  was  started,  and  that  he  went 
to  the  only  place  where  he  could  look  out. 
Defendant's  brakeman,  however,  testified  that 
he  notified  plaintiff  before  attaching  the  en^ne, 
and  that  be  answered,  "All  right,"  and  be  sup- 
posed that  he  left  the  car.  Instructions  made 
it  tbe  duty  of  defendant  to  exercise  ordinary 
care  in  handling  its  cars,  and  made  it  liable 
for  plaintiff's  injuries,  if  due  to  its  negligence, 
which,  the  jury  were,  in  effect,  told,  consisted 
of  a  failure  to  use  reasonable  care  to  ascertaiu 
his  presence  and  warn  him  of  the  danger,  and 
in  carelessly  moving  the  car  wltfaont  warning, 
and  allowing  the  door  to  remain  open,  so  as  to 
strike  the  platform,  but  otherwise  relieved  It 
from  liability  if  the  injury  would  not  have  oc- 
curred bat  for  plaintiff's  negligence,  which  was 
said  to  consist  m  a  failure  to  leave  tbe  car  aft- 
er he  was  notified  in  time  to  have  done  so  in 
safety,  or  in  unnecessarily  placing  himself 
where  the  door  could  strike  him  after  it  start- 
ed. Held  to  correctly  state  the  law  applicable 
to  the  case  in  defendant's  favor. 

2.  Plaintiff  was  not  bound  to  Jump  from  the 
car  after  it  started,  though  he  might  have 
thought  it  safe  to  do  so;  and,  if  it  was  being 
hauled  off  without  his  knowing  where  he  was 
being  taken,  he  bad  a  right  to  go  to  the  door, 
as  affording  the  only  means  of  finding  out, 
though  he  might  hare  known  there  was  danger. 

3.  Whether  or  not  he  unnecessarily  placed 
himself  in  peril  was  a  question  for  the  Jury. 

Appeal  from  Circuit  Court  Pulaski  County. 
"Not  to  be  officially  reported.** 
Acdon  by  D.  F.  Vaugbt  Sgatnst  ttie  Cin- 
cfauiatl.  New  Orleans  &  Texas  Esdftc  Rail- 
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road  Company  for  personal  injuries.  From  a 
judgment  tot  plalntUT,  defendant  appeals. 

Affirmed. 

O.  H.  Waddle  and  Joba  Oalvin,  for  api>el- 
lant.  Denton  &  Robinson,  for  appellee. 

BARKER,  J.  The  appellant,  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Com- 
pany, Is  a  corporation  operating  a  railroad 
through  the  state  of  Kentucky;  a  port  of  Its 
line  being  Id  Pulaski  couuty.  The  appellee. 
D.  v.  Vaught,  was,  at  the  time  of  the  occur- 
rence  which  produced  this  litigation,  in  the 
employment  of  the  Somerset  Ice  Oompany. 
The  appellant  bad  hauled  a  r^rlgerator  car 
loaded  with  ice  to  the  place  of  business  of 
the  Somerset  Ice  Company,  and  left  it  there 
to  be  unloaded.  Api>e]lee,  by  order  of  his  em- 
ploye, had  unloaded  the  ice  firom  the  car, 
and  was  engaged  in  cleaning  out  the  straw 
from  the  flow,  and  gathering  up  the  ice 
hooks,  for  the  purpose  of  turning  over  the 
car,  unloaded  and  cleaned,  to  appellant;  but, 
Just  before  he  left  it,  an  engine  In  the  cus- 
tody and  control  of  appellant's  employes 
backed  down,  coupled  onto  the  empty  car, 
and  hauled  it  awajk  The  door  of  the  car, 
which  was  large  and  heavy,  opened  out  on 
hinges,  and  was  swinging  open  when  it  start- 
ed. After  the  car  started,  appellee  went  to 
the  door,  in  order  to  look  out,  and,  as  he 
says,  to  see  where  he  was  being  carried,  at 
which  time  the  heavy  door,  which  was  swing- 
ing outwardly,  struck  against  a  platform, 
which  constituted  a  part  of  appellants  sta- 
tion, with  such  violence  that  It  was  slammed 
to,  striking  him  on  the  head,  shoulder,  and 
abdomen,  knocking  him  senseless,  and  se- 
verely Injuring  him.  Appellee's  evidence 
was  to  the  effect  that  he  was  not  notified  of 
the  fact  that  appellant's  servants  were  about 
to  move  the  car,  and  knew  nothing  of  their 
purpose  so  to  do,  until  it  was  started  on  Its 
journey  away  from  the  place  where  it  had 
been  standing;  that,  being  a  refrigerator  car, 
there  was  no  place  from  which  he  could  look 
out,  except  the  open  door;  and  that  he  went 
to  this  door  to  look  out  and  see  where  he 
was  being  carried.  For  the  appellant,  John 
StaiiEie  testified  that  he  was  one  of  the 
brakemen  In  charge  of  the  train  which  mov- 
ed the  car  upon  which  appellee  was  engaged 
in  working;  that,  before  the  engine  was  atr 
tached  to  it,  he  saw  appellee,  and  told  him 
be  must  get  out,  as  they  were  going  to  take 
it  away;  that  appellee  answered,  "All  right," 
and  at  once  threw  out  some  of  his  imple- 
ments, whereupon  he,  supposing  appellee  had 
left  the  car,  gave  the  signal  which  started 
it  on  to  Its  destination.  The  jury  returned  a 
verdict  of  $500  in  favor  of  appellee,  of  which 
appellant  is  now  complaining. 
The  court  Instructed  the  jury  as  follows: 
"(a)  The  court  Instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff. Taught,  received  injuries  on  the  breast, 
at)domen,  and  legs  by  being  struck  by  a  car 
door  while  plaintiff  was  In  a  car  on  the  side 
track  of  the  defendant,  and  said  Injuries 


were  caused  by  the  negligence  and  cardesi- 
ness  of  the  defendant.  Its  agents,  serTaub!. 
and  employto,  in  pulling  or  puablng  said  car 
without  warning  to  the  plaintiff,  and  bj  al- 
lowing the  car  door  to  remain  open,  and  bj 
pulling  or  poshing  said  car  door  against  the 
platform,  you  wUl  find  for  the  plaintiff  sadi 
sum  as  will  reasonably  compensate  him  for 
his  sufFerlng  and  physical  agony,  if  any,  and 
loss  of  time,  by  reason  thereof,  and,  if  f<n 
believe  he  is  permanently  disabled,  you  vdl 
find  such  damages  as  will  reasonably  com- 
pensate him  therefor  —  your  wbole  flndiof. 
however,  not  to  exceed  91,999. 

"(b)  It  was  the  duty  of  the  defendant  hi 
handling  its  cars,  to  do  so  in  sncli  a  manoer 
as  not  to  inflict  injury  vpon  any  person  wto 
had  a  right  to  be  upon  or  in  any  of  said  eais 
of  the  defendant:  and,  if  the  defendant's 
agents  failed  to  use  reasonable  care  or  dili- 
gence to  ascertain  bis  presence  and  wani 
blm  of  danger,  ther  were  gnllty  of  Dili- 
gence. 

"No.  1.  UnleSB  you  t>elieve  frcnn  the  evi- 
dence that  the  employte  of  the  defendant 
railroad  engaged  in  moving  the  car  caosiiig 
the  Injury  to  plaiutiCr  complained  of  failed  u 
exercise  such  care  in  the  movement  of  sa:il 
car  as  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar  cir- 
cumstances, you  will  find  for  the  defendant. 

"No.  2.  If  you  believe  from  the  evidesce 
that  the  plaintiff  was  notified  that  the  car 
in  which  he  was  located  was  about  to  be 
moved,  and  he  was  requested  to  leave  the 
same,  and  he  had  sufficient  time  to  have  left 
the  same  in  safety  before  the  collision  of  the 
car  door  with  the  platform  of  the  depot,  and 
failed  to  do  so,  such  conduct  would  be  con- 
tributory neglect  on  his  part;  and.  If  the  In- 
jury complained  of  would  not  have  occmrea 
but  for  such  contrlbatozy  neglect,  yoa  will 
find  for  defendant. 

"Na  8.  If  you  shall  believe  Crom  tbe  evi- 
dence that  plaintiff  knew  of  the  condltliHi  of 
the  car,  and  of  the  door  thereto,  and.  after 
knowing  said  car  was  being  moved,  be  pla- 
ced himself  and  remained  where  said  door 
could  strike  him,  wb^  it  was  unnecessary 
for  him  to  have  remained  in  said  car  or  to 
have  occupied  such  position,  this  would  be 
negligence  on  bis  part;  and.  If  such  negli- 
gence so  contributed  to  the  injury  received 
by  him  as  that  he  would  not  have  been  In- 
jured but  for  such  negligence,  you  will  find 
for  defendant 

"No.  4.  Negligence,  as  used  In  these  in- 
structions, Is  the  want  of  ordinary  care.  Or- 
dinary care  Is  such  care  as  would  be  exet- 
cised  by  an  ordinary  prudent  nuin  und^  the 
same  or  similar  drcumatances  as  those  under 
investigation." 

These  instructions  constitute,  as  we  think, 
the  correct  rule  of  law  applicable  to  tbe  case 
at  bar.  Certainly,  taken  as  a  wbole,  ther 
are  not  unfavorable  to  appellant 

Appellee  was  not  bound  to  jump  from  the 
car  after  it  started,  as  is  contended  for  br 
appellant;  although  he  might  think  tbat  couU 
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be  dtme  with  safety;  and  if  the  car  was  be- 
ing hauled  off,  with  him  In  It,  without  his 
knotving  where  he  was  being  taken,  It  was 
but  natural  for  him,  and  he  had  the  right,  to 
go  to  the  door,  which  afforded  the  only 
means  of  obtaining  the  information  he  desir- 
e<i  of  tbe  situation,  although  he  might  have 
known  there  was  dangw  attending  his  so 
doing;  but  he  was  not  mtltled  to  unneces- 
sarily place  himself  in  peril,  and  the  ques- 
tion wliether  he  did  or  did  not  do  so,  under 
nil  tbe  circumstances  of  this  case,  was  a  ques- 
tion for  the  Jury.  His  p«turbatIon  of  mind 
would  necessarily  be  Incrrased  or  diminished 
by  tbe  fact  as  to  whether  he  was  being  car- 
ried far  from  home,  or  merely  shifted 
around  in  appellant's  yards,  with  the  oppor- 
tunity, after  a  few  minutes,  of  being  allowed 
to  leave  the  car  In  safety. 

For  the  reason  indicated,  the  Judgment  la 
nffirmed. 

INDIANA  ROAD  MACH.  CO.  t.  liBBANON 
CARHIAGE  &  IMPLEMENT  CO. 

(Court  of  Appeals  of  Kentucky.   Feb.  18, 1904.) 

PRINCIPAL  AND  AGENT— EXCLU8IVB  AOBHCT— 
OONTRACT-OONSTRUCTION— OOHPBN- 
8ATI0N— C0MUI88I0NS. 

1.  Defendant  authorized  plaintiff  aa  agent  to 
sell  tbe  I.  Road  Machine,  tne  I.  Stone  Crusher, 
the  I.  Road  Roller,  etc.,  in  certain  territory, 
"said  sale  privilege  to  become  exdnslTe  on  the 
I.  Koad  Machines  only,  for  1S89,  as  soon  aa  said 
tjarty  shall  have  sold  one  machine  therein,  from 
the  date  of  this  contract  until  date  of  final 
settlement  mentioned  below."  The  contract  was 
dated  April  29,  1899,  and  final  settlement  was 
to  be  made  December  1,  1899.  BelA,  that  the 
Rale  pririlege  was  to  become  ezclu^ve  on  the 
I.  Hoad  Machine  only,  aud  that  this  exclusive 
priTilege  on  the  road  machine  was  only  to  be* 

as  soon  as  the  second  party  had  sold  one 
machine. 

2.  Where  plaintiff  was  grflnt(>d  right  to  sell 
machines  for  defendant  In  certain  territory  for 
a  remuneration  of  all  that  the  Hale  price  ex- 
ceeded the  net  list  price  at  the  factory,  but  the 
privilege  was  not  exclusive,  and  defendant  en- 
tered the  territory,  and  sold  to  a  customer  se- 
rured  by  plaintiff,  at  a  price  beneath  the  net 
list  price,  plaintiff  was  not  entitled  to  commls- 
Bions  on  such  sale. 

Appeal  from  Circuit  Court  Marlon  County. 

"Not  to  be  officially  reported." 

Action  by  the  Lebanon  Carriage  &  Imple- 
naent  Company  against  the  Indiana  Road 
Machine  Company.  From  a  judgment  for 
plaintiff,  defendant  appeala  Reversed. 

0.  8.  Hill,  for  appellant 

HOBSON,  J.  Appellees  were  agents  of  ap- 
pellant for  the  year  1899  for  tbe  sale  of  cer- 
tain machinery,  including  Its  stone  crushers. 
In  the  counties  of  Marlon,  Washington,  and 
Nelson.  They  learned  that  Nelson  county 
was  contemplating  the  purchase  at  two  rock 
crushers,  and  so  notified  appellant,  request- 
ing It  by  telegram  to  send  expert  with  model 
machine  to  meet  one  of  them  at  the  Bards- 
town  fair  grounds  the  next  day,  it  being  stip- 
ulated in  tbe  contract  that  appellant  would 
do  this  If  requested.  The  parties  met  at  the 


fair  grounds,  and  ttie  committee  made  an  or^ 
der  for  two  lock  crushers  complete  at  fl,75l), 
but  reserved  the  right  to  conntwmand  the 
order  at  any  time  within  three  days.  On  the 
same  day  the  agent  of  the  Cbamplon  Crush- 
ers offered  the  committee  two  machines  fear 
91,300,  and  the  committee  then  countermand- 
ed the  order  for  appeltanf  s  machines.  After 
this  appellees  made  an  arrangement  for  an- 
other meeting  vplth  the  committee,  and  noti- 
fied appellant  to  send  tbe  man  there  again  to 
meet  them  on  a  certain  day.  Betore  this  day 
arrived,  however,  appellant's  man  went  to 
Bardstown  the  second  time,  and,  finding  that 
he  could  not  sell  his  machines  to  the  county  \ 
for  more  than  91,300,  finally,  rather  than  be 
underbid  by  the  Champion  Oompany,  sold 
the  crushers  to  the  county  for  $1,300,  appel- 
lees not  being  present  or  consnlted.  By  the 
contract  of  agency  appeltees  were  to  have 
tor  their  commission  all  amounts  that  ma- 
chinery sold  for  over  and  above  the  net  list 
prices  at  tbe  factory.  The  net  price  got  for 
the  two  machines  by  the  agent  was  not  as 
much  as  the  list  price  retemd  to.  Appellees 
then  sued  appellant  for  their  commission  oa 
the  sale,  and  recovered  Judgment  for  9428.70, 
which  would  bave  been  their  commissions  If 
the  sale  had  stood  at  91(760.  ^e  proof  on 
the  trial  shows  fliat  the  machln«  coold  not 
have  been  sold  to  tbe  county  except  at  tbe 
price  of  91.300,  and  that  the  agent  did  bis 
best  to  get  more,  but  failed,  simply  because 
of  the  bid  of  the  Cbamplon  Company.  Wbetii- 
er  tbe  appellees  are  entitled  to  recover  (um- 
mission  on  the  sale  depends  on  wfaetber  w 
not  their  contract  created  exclusive  agen- 
cy for  the  sale  of  the  machinery  In  tbe  tex- 
rltwy  named. 

Bo  fiir  as  material  to  this  question,  the 
written  contract  Is  as  follows:  "Indiana 
Road  Machine  Company  of  Fort  Wayne,  In- 
diana, of  the  first  part,  and  Lebaiwn  Carriage 
&  Implement  Company,  of  Iieban<ni,  county 
of  Marlon  and  state  of  Kentucky,  of  the  sec- 
ond part:  Wltnesseth:  Said  party  of  tbe 
first  part,  lb  consideration  of  the  agreement 
by  the  party  of  tbe  second  part,  bo^nafter 
mentioned,  hereby  agreoi:  First.  To  author- 
ize said  party  of  the  second  part  to  sell  under 
the  stipulationB  and  conditions  of  tlds  con- 
tract, the  Indiana  Reversible  Road  Machine, 
Indiana  Stone  Crusher,  Indiana  Rererslble 
Road  Boiler,  Drag  and  Whe^  Scrapers,  and 
Plows,  Ui  and  for  the  following  named  terri- 
tory, only:  Marlon  and  Wasbii^ton  and  Nel- 
son counties  In  Kentucky,  said  sale  prlTllege 
to  become  excInslTe  on  Indiana  Reversible 
Road  Machines  only,  for  1899,  as  soon  as  said 
party  shall  have  sold  one  machine  therein, 
from  the  date  of  this  contract  until  date  of 
final  settlement  mentioned  below." 

In  Anltman  ft  Taylor  Compaiqr  t.  Joplln, 
etc.,  8  Ey.  Law  Rep.  62,  it  wAs  held  as  fol- 
lows: "Under  a  contract  whereby  appellant 
agreed  to  furnish  appellee  with  macUnes, 
and  to  allow  tiiem  certain  commissions  on, 
each  sale  within  a  certain  territory,  appellant 
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was  not  precluded  from  making  sales  within 
that  territory,  and  appellees  are  not  entitlecl 
to  commissions  on  sales  made  b;  ii  ppellant, 
there  being  nothing  In  the  contract  which 
conferred  on  appellees  the  exclusive  right  to 
sell  within  the  designated  territory." 

The  contract  before  us  aathorizes  the  ap- 
pellees to  sell  the  road  machines,  the  stone 
crusli'^rB,  the  road  rollers,  the  drag  and  wheel 
Bcrniiers,  and  plows,  iu  the  counties  named. 
Sf.  lar  there  is  nothing  In  the  contract  from 
which  an  exclusive  agency  can  be  inferred. 
Then  these  words  are  added:  "Said  sale 
privilege  to  become  exclnsive  on  Indiana  Re- 
versible Machines  only,  for  1899,  as  soon  as 
said  party  shall  have  sold  one  machine  there- 
in, from  the  date  of  this  contract  until  date 
of  final  settlement  mentioned  below."  The 
contract  is  dated  April  29,  1890,  and  the 
final  settlement  was  to  be  made  December  1, 
1899.  The  natural  meaning  of  the  words 
quoted  Is  that  the  sale  privilege  Is  to  become 
exclusive  on  the  Indiana  Reversible  Road  Ma- 
chine only,  and  that  this  exclusive  privilege 
on  the  road  machine  Is  only  to  begin  as  soon 
as  the  second  party  has  sold  one  machine. 
Otherwise  we  do  not  see  what  effect  would  be 
given  the  word  "only."  If  the  parties  had 
meant  to  say  that  the  sale  privilege  should 
become  exclusive  on  all  the  machinery,  and 
not  on  the  road  machines  only,  from  the  time 
that  the  second  parties  sold  ooe  road  ma- 
chine, it  cannot  be  presumed  that  they  would 
not  have  used  words  Indicative  that  the  sale 
privilege  was  to  be  exclusive  as  to  the  other 
machines,  but  only  exclusive  on  the  Indiana 
Reversible  Road  Machine  from  the  time  the 
second  party  sold  one  road  machine.  An  ex- 
clusive agency  will  not  be  created  by  impli- 
cation where  the  words  of  the  contract  do  not 
naturally  Import  this  meaning.  Appellees 
had  not  sold  a  road  machine. 

As  the  contract  does  not  create  an  exclu- 
Blve  agency,  appellant  might  lawfully  sell 
the  machinery  in  the  territory  named.  StlU. 
If  it  sold  to  a  customer  gotten  by  appellees.  It 
would  be  responsible  to  appellees  for  their 
commissions  on  the  sale  where  appellees  would 
have  been  entitled  to  commission  had  they 
gone  on  and  completed  the  sale  themselves. 
Bnt  In  this  case,  if  appellees  bad  made  the 
sale  themselves,  tfaey  would  have  been  enti- 
tled to  no  commission  for  the  reason  that  the 
price  got  for  the  two  crushers  was  less  than 
the  net  Ust  prices  therefor,  and  they  were 
only  to  have  for  commissions  the  excess  over 
and  above  the  list  prices.  While  the  result  is 
a  hardship  on  appellees,  as  they  are  out  the 
time  and  money  spent  by  them  in  the  nego- 
tiation, still  they  took  the  risk  of  this  on  the 
chance  of  getting  the  full  commission  If  the 
sale  at  f 1,750  bad  gone  through.  As  It  Is,  ap- 
peUant  Is  about  $200  worse  off  than  It  would 
have  been  If  that  sale  had  stood,  and  It  can- 
not, in  addition,  be  made  liable  to  appellees 
for  commission. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismlBS  the  petition. 


JAHN'S  ADM'R  v.  WBl  H.  McKMIGHT 

&  CO. 

(Court  of  Appeals  ot  Kentucky.   Feb.  17. 19^1 

HASTES  AND  8BRVANT— TORTS  OP  SKBVAXT- 
INDBF2NDBNT  CONTRACTOR. 
1.  When  the  proprietor  of  a  store  ssve  a  «c- 

tain  sum  per  week  to  one  who.  In  eonaideratici 
therefor,  deliT»ed  the  goods  sold  by  said  pro- 
prietor, and  such  person  used  his  own  hoisis 
and  wagon  iu  maaing  the  deliv«7.  and  eiL- 
ployed  a  driver,  over  whom  the  proprietor  hai 
no  control,  and  uo  right  to  discharse,  the  driTtt 
was  not  tiie  swant  of  the  proprietor,  and  bt 
was  uot  liable  for  the  negligent  act  of  the  dm- 
er,  causing  the  death  of  plaintififs  decedent 

Appeal  from  Circuit  Court,  Jeffersoo  Cocb- 
ty,  Commei)  Pleas  Division. 

**To  be  officially  r^rted." 

Action  by  Albert  Jahn's  administtator 
against  William  H.  UcKnlght  &  Co.  for  daic- 
ages  for  the  death  of  plaintUfa  decedent. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals. AfOrmed. 

O'Neal  &  O'Neal,  for  appeUant.  Eotaa. 
Baird  ft  Spindle  and  Stanly  BL  Slosa,  for  ap- 
pellees. 

BUBNABf,  a  7.  Albert  Jabn.  a  menenger 
boy  for  the  Western  Union  Telegraph  Com- 
pany, 15  reus  old,  while  rldlns  lite  VejtSe 
on  Main  street,  between  Tbltd  and  Fonrt^ 
In  Louisville^  Kj^  was  atmck  and  Instantly 
killed  by  a  delivery  wagon  drawn  br  a  nms- 
way  horse  that  had  become  frl^tened  at  a 
passing  drove  of  hogs  dnrinff  tbe  abserace  of 
bis  driver,  who  had  gone  Inside  of  a  storv 
for  tbe  purpose  of  delivering  certain  ]Mct- 
ages,  leaving  the  horse  anbltebed  and  nnat-  j 
tended.  The  petition  alleges         the  bm 
and  wagtm  which  caused  title  death  of  ^ate- 
tlfTs  Intestate  was  bi  tbe  employ  ct  W. 
H.  McKnlght  ft  Co.  at  the  time  ot  the  ac- 
cident, and  that  tbe  death  of  tbe  boy  was 
caused  by  the  gross  negligence  of  John  Thom- 
as Hooper,  tbe  driver,  in  leaving  tbe  borsp 
nnhitcbed  and  unattended,  who^  it  te  all^xd.  I 
was  a  servant  of  ai^ellee.    In  tbe  secocd 
paragraph  of  tiie  answer  the  defendants  de-  ! 
ny  tbat  John  Tbomas  Hooper  was  In  VMr  \ 
employ  at  tbe  time  of  the  runaway,  or  tb:i: 
either  the  horse  or  wagon  was  their  propeitj  | 
or  under  their  dominion  or  control,  and  al- 
lege tbat  the  delivery  wagon  and  borse  be-  I 
longed  to  Granville  Hooper,  wbo  carried  ob  j 
an  lndepend«it  hauling  and  delivery  fans!-  i 
ness  In  the  city  of  Louisville;  tbat  for  some 
time  prior  to  the  accident  Granville  Ho<^, 
by  contract  with  them,  delivered  parages 
of  goods  to  their  customers  In  the  city  of 
Louisville  at  an  agreed  price  per  weelc:  that 
thoy  had  no  Interest  In  or  control  over  the 
manner  or  means  by  which  this  waa  accom- 
plished; ttiat  Hooper  had  full  power  and  au- 
thority to  select  such  means  to  accomplish 
this  end  as  he  saw  fit,  and  was  an  iaSepeni- 
ent  contractor,  and  not  a  servant    At  thr 
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conclnelon  of  plaintiff's  testimony  the  trial 
court  directed  a  verdict  for  the  defendants,  to 
which  plaintiff  excepted,  and  has  appealed. 
The  only  question  for  decision  Is  whether 
there  was  any  evidence  that  John  Thomas 
Hooper  was  defeDdants*  servant  at  the  time 
of  the  accident 

Upon  the  trial  Granville  Hooper*  was  call- 
ed as  a  witness  by  the  plaintiff,  and  testified 
that  at  the  time  of  the  accident  he  carried, 
on  a  hauling  and  delivery  business  In  the 
city  of  Louisville;  ttiat  he  also  ran  a  stone 
quarry  and  delivered  stone  for  building 
foundations  for  houses,  and  operated  two 
wagons  and  teams  in  this  business;  that  he 
also  bed  a  contract  with  defendants  to  deliv- 
er packages  to  their  customers  in  a  one-horse 
delivery  wagon  at  the  price  of  $18  per  week; 
that  If  tliey  had  more  work  In  this  line  than 
the  one-horse  delivery  wagon  conld  perform 
that  he  furnished  extra  teams  and  received 
extra  pay  for  It,  or  they  would  call  in  other 
wagons  to  do  It;  that  if  defendants  did  not 
need  the  services  of  his  wagon  and  driver 
at  any  time  he  was  at  liberty  to  haul  for  any 
one  else;  that  usually  his  delivery  wagon 
would  call  at  the  store  of  defendants  some 
time  in  the  morning  from  7  to  9  o'clock  to 
see  If  they  had  any  packages  to  deliver;  that 
If  there  were  any  he  always  found  them 
piled  up  in  the  front  part  of  the  store,  ad- 
dressed to  the  person  for  whom  they  were 
intended;  that  the  wagon  and  horse  were 
his  property;  that  he  hired  the  driver  and 
paid  all  necessary  expenses  for  running  the 
wagon;  that  the  defendants  under  tbelr  con- 
tract vrith  him  had  no  right  to  employ  or 
discbarge  the  driver,  or  to  direct  how  or  in 
what  manner  his  work  sbould  be  done;  that 
the  driver  of  the  wagon  was  In  his  service, 
and  not  In  that  of  the  defendants. 

Thompson  on  Negligence  says: 

"Sec.  621.  It  is  a  general  rule  that  one 
who  has  contracted  with  a  competent  and  fit 
person,  exercising  an  Independent  employ- 
ment to  do  a  piece  of  work,  not  In  itself 
unlawfol,  or  of  such  a  natiure  that  It  Is  likely 
to  become  a  naisaoce,  or  to  subject  third 
persons  to  unusoal  danger,  according  to  the 
contractor's  methods,  and  without  being  sub- 
iect  to  control  except  as  to  the  result  of  his 
work,  and  subject  to  other  qualifications 
hereafter  stated,  will  not  be  answerable  for 
the  wrongs  of  such  contractor,  his  subcon- 
tractors, or  his  servants,  committed  In  the 
prosecution  of  such  work. 

"Sec.  622.  An  Independent  contractor, 
within  the  meaning  of  this  rule,  is  one  who 
renders  service  In  the  course  of  an  occupa- 
tion, representing  the  will  of  his  employer 
only  as  to  the  result  of  tils  work,  and  not  as 
to  the  means  by  which  It  Is  accomplished. 
The  contractor  most  answer  for  his  own 
wrongs  and  the  wrongs  committed  in  the 
course  of  the  work  by  his  servants." 

"Sec.  6S8.  One  who,  under  a  public  license, 
exercises  a  certain  employment  on  behalf  of 
any  member  of  the  public  wbo  may  blre 


him,  such  as  a  licensed  public  drayman,  does 
not  stand  In  the  relation  of  servant  of  one 
wbo  may  hire  him  to  do  a  particular  Job, 
such  as  he  is  licensed  to  do,  but  he  is  deemed 
an  Independent  contractor,  within  the  mean- 
ing of  BUbdlvlBlon  11." 

Shearman  and  Redfield  on  Negligence,  { 
164,  defines  an  independent  contractor  as  fol- 
lows: "Although  in  a  general  sense  every 
person  wbo  enters  Into  a  contract  may  be 
called  a  contractor,  yet  that  word,  for  want 
of  a  better  one,  has  come  to  be  used  with 
special  reference  to  a  person  who.  In  the  pur- 
suit of  an  independent  business,  undertakes 
to  do  a  specific  piece  of  work  for  other  per- 
sons, using  his  own  means  and  methods, 
without  submitting  himself  to  their  control 
in  respect  to  all  its  detaUs.  The  true  test  of 
a  contractor  would  seem  to  be  that  he  ren- 
ders service  In  the  course  of  an  independent 
occupation,  repi-esentlng  the  will  of  tils  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  the  means  by  wtilch  It  is  accompllsb- 
ed-" 

In  Robinson,  etc..  v.  Webb,  74  Ky.  404,  It 
was  decided  that  in  order  that  the  relation 
of  master  and  servant  should  exist,  the  par- 
ties sought  to  be  charged  as  master  must 
have  the  right  to  control  the  person  with 
whose  negligence  it  is  sought  to  charge  blm. 

"He  is  deemed  to  t>e  the  master  who  has 
the  supreme  choice,  control,  and  direction  of 
the  servant  and  whose  will  the  servant  rep- 
resents, not  merely  in  the  ultimate  results  of 
the  work,  but  in  all  the  details." 

In  DriBCoil  V.  Towle,  decided  by  the  So- 
preme  Court  of  Massachusetts  (63  N.  B.  922), 
the  court  had  before  it  the  same  question  In- 
volved upon  this  appeal.  In  that  case  the  de- 
fendant was  engaged  In  a  general  teaming 
business,  owned  the  horse  and  wagon  driven 
by  K.,  employed  K.,  and  paid  blm  his  wages. 
The  defendant  contracted  with  another  com- 
pany to  do  its  hauling,  and  K.  reported  each 
morning  with  the  horse  and  wagon  at  tbe  of- 
fice of  the  company,  and  was  thereafter  en- 
gaged in  carrying  out  the  orders  of  that  com- 
pany's foreman.  K.  bad  exclusive  control  of 
the  management  of  the  horse  and  wagon, 
chose  his  own  route,  harnessed  and  unhar- 
nessed the  horse,  and  at  night  returned  It  to 
the  defendant's  stable.  It  was  held,  in  an 
action  for  injuries  to  a  person  in  the  street 
by  being  struck  by  such  horse  and  wagon 
while  driven  by  K.  in  performing  tbe  orders 
of  such  company,  that  tbe  evidence  was  suf- 
ficient to  authorize  a  finding  that  K.  was  the 
servant  of  the  defendant  and  not  of  the  com- 
pany. In  discussing  the  case,  Chief  Justice 
Holmes  said:  **In  cases  like  the  present 
there  Is  a  general  concensus  of  authority  that 
although  a  driver  may  be  ordered  by  those 
who  have  dealt  with  his  master  to  go  to  this 
place  or  to  that,  to  take  tills  or  that  burden, 
to  hurry  or  to  take  his  time,  nevertheless.  In 
respect  to  the  manner  of  his  driving  and  tbe 
control  of  his  horse,  be  remains  subject  to 
no  orders  but  tboae  of  the  man  vfao  nav* 


Digitized  by 


Google 


864 


78  80UTHWBBTHBN  RBPOBTElB. 


blm.  Therefore  he  can  make  no  one  else  lia- 
ble, If  be  negligently  runs  a  person  down  In 
the  street"  In  this  case  appellee  exercised 
no  control  over  the  driver  of  this  wagon. 
They  did  not  employ  or  pay  him,  had  no 
right  to  discharge  or  to  direct  In  any  manner 
bow  his  work  should  be  done,  further  than 
that  the  packages  should  be  promptly  dellT- 
ered  to  the  addressee.  Under  this  state  of 
fact  the  driver  of  the  wagon  was  not  the 
servant  of  appellee,  and  consequently  there 
could  be  no  liability  on  their  part  for  hfs  neg- 
ligence. We  therefore  conclude  that  the  In- 
struction of  the  trial  court  to  find  for  the  de- 
fendant was  not  error.  This  conclusion  Is 
not  In  conflict  with  the  opinion  In  Adams  Ex- 
press Co.  V.  Sehofleld  (Ky.)  04  8.  W.  908.  In 
thnt  case  the  alleged  Independent  contractor 
was  the  sole  representative  of  the  defend- 
ant at  Shelbyvllle,  and  In  complete  charge  of 
all  Its  business  at  that  point,  and  Bubject  to 
Its  orders. 
Judgment  affirmed. 


MASKS  ft  STIX  T.  HARDT'8  ADM'R.  * 
(Court  of  Appeals  of  Kentucky.   Feb.  18,  1904.) 

PLEADING— PBrriTION  — AMENDMENT  —  PART- 
NERijHIF— COMPROMISE  —  EVIDSNGS  — WRIT- 
TEN CONTRACT— ALTERATION  OR  MODIFICA- 
TION BY  ORAL  TESTIMONY. 

1.  The  court  did  not  abuse  its  discretion  Id 
refusing  permissiou  to  amend  the  petition  after 
the  issues  had  been  made  up  for  fully  a  year, 
snd  in  the  meantime  defendant  had  died,  aud 
t^e  conduct  of  his  case  was  in  the  hands  of  his 
administrator. 

2.  On  an  issue  as  to  whether  a  defendant  was 
a  member  of  a  firm,  mercantile  reports  were  not 
admissible,  where  it  was  not  shown  that  they 
were  based  ou  information  given  by  him  or  by 
his  authority,  or  that  be  knew  the  existence 
thereof,  or  of  the  general  reputation  that  he 
was  a  member. 

3.  Evidence  of  a  compromise  offered  by  [Jain- 
tiffs  was  properly  rejected,  where  it  did  not  ap- 
pear that  defeodant  himself  made  an  offer  of 
compromise,  or  authorised  it,  or  that  be  knew 
that  an  ott&t  was  made. 

4.  Where,  to  estnblisb  the  existence  of  a  firm, 
articles  of  dissolution  are  Introduced  in  evi- 
dence by  plaiutiffiB,  evidence  of  declarations, 
made  at  the  time  of  thdr  execution,  by  tlie 
party  sought  to  he  bound,  denying  the  exist- 
ence of  the  firm,  and  asserting  that  he  only 
signed  the  same  on  assurance  of  counsel  that  it 
was  riglit  to  do  so,  and  that  they  would  not 
bind  h&n,  was  thereafter  properly  admitted  aa 
a  part  of  a  transaction  which  plaintiffs  them- 
selvea  had  undertaken  to  introduce  in  evidence. 

5.  The  evidence  was  not  a  violation  of  the 
rule  against  oral  testimony  to  alter  or  modify 
a  written  contract,  in  the  absence  of  an  allega- 
tion of  fraud  or  mistake;  the  controversy  not 
being  between  the  parties  to  the  instrument, 
but  between  strangers  and  a  party  thereto. 

6.  Declarations  made  by  one  sought  to  be 
bound  as  a  partner,  to  the  effect  that  he  was 
not  a  member  of  the  firm  in  question,  are  in- 
admissible. 

Appeal  from  Circuit  Court,  Lewis  Coimty. 
"To  be  officially  reported." 
Action  by  Marks  &  Stlx  against  William 
A.  T.  Hardy.   Pending  the  action,  defend- 
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ant  William  Hardy  died,  and  It  w&a  revived 
In  the  name  of  his  administrator,  Andrew  T. 
Hardy;  and,  from  a  Judem^Qt  in  favor  of 
the  latter,  plalntifb  appeaL  BermecL 

W.  B.  Pogb,  B.  J.  Pngb,  and  Bobt  D.  wn- 
Bon.  for  appellants.  W.  a  Balbert  and  T.  B. 
Phlster,  fv  anteJlee. 

BARKER,  J.  The  appellants,  Marks  ft 
Sttx,  are  boot  and  shoe  merchants  of  Cin- 
cinnati, Ohio.  At  the  time  this  action  was 
Instituted,  William  Hardy  resided  in  Vance- 
buig,  Lewis  county,  Ky.  A,  T.  Haidy,  who 
Is  blB  son,  lived  at  Willard,  Carter  county. 
Ky.,  where  be  carried  on  a  general  store 
under  the  firm  name  of  William  Hardy  ft 
Son.  Tbe  firm  of  William  Hardy  &  Son  in 
June,  1900,  purchased  of  the  appellants  ^3>j 
worth  of  shoes  on  credit  Tbe  bill  not  hav- 
ing been  paid  when  it  fell  doe,  this  acticoi 
was  Instituted  agaLnst  William  Hardy  and 
A.  T.  Hardy,  as  composing  tbe  firm  of  Wil- 
liam Hardy  &  Son.  A.  T.  Hardy  made  no 
defense.  William  Hardy  filed  an  answer  put- 
ting In  Issue  tbe  fact  that  he  was  a  member 
of  the  firm  In  Question.  After  tbe  Issoe* 
were  made  up,  William  Hardy  died,  and  tbe 
action  was,  by  consent,  revived  in  tbe  name 
of  his  administrator,  Andrew  T.  Hardy. 
About  a  year  after  tbe  completion  of  the  Is- 
sues, the  action  coming  on  for  trial,  appel- 
lants offered  to  file  an  amended  petition,  set- 
ting up  certain  matters  alleged  In  tbe  way  of 
estoppel  as  against  William  Hardy.  Tbe  mo- 
tion to  file  this  amendment,  up«n  objection, 
was  overruled  by  the  court  Upon  tbe  trial 
the  jury  returned  a  verdict  in  favor  of  ap- 
pellee, of  which  the  appellants  are  now  com- 
plaining. 

Tbe  uncontradicted  facts  show  tbat  Wil- 
liam Hardy  was  a  man  about  71  years  of 
age,  and  that  be  lived  In  Yanceburg,  Lewis 
county,  Ky.,  from  50  to  75  miles  from  Wil- 
lard.  Carter  county,  Ky.;  that  for  many  years 
prior  to  the  events  constituting  tbe  subject- 
matter  of  this  litigation  he  had  been  engag- 
ed In  the  business  of  buying  and  selling 
staves  for  wine  casks,  and  had  built  ap  quite 
n  reputation  In  this  business,  and  accumu- 
lated some  money;  that  his  son  A.  T.  Hardy 
was  not  of  age,  and  tbat  his  father  sent  him 
over  to  Willard  for  tbe  purpose  of  bnying 
wine-cask  staves  for  cash;  that,  after  he 
was  settled  there,  he  opened  up  a  general 
merchandise  store  under  the  Ann  name  and 
style  of  William  Hardy  &  Son,  whlcb  wss 
the  name  of  the  firm  engaged  In  the  bnsi- 
ness  of  buying  and  selling  wine-cask  staves: 
that  be  advertised  the  store  under  tbe  firm 
name  of  William  Hardy  ft;  Son,  and  aD  of 
his  billheads  and  letters  were  so  marked, 
but  that  there  was  no  sign  over  tbe  store. 

The  first  error  complained  of  Is  tbe  re- 
fuRnl  of  the  court  to  permit  tbe  amended 
petition  to  be  filed  after  the  case  was  called 
for  trial.  The  issues  bad  been  made  up  for 
fully  a  year  theretofore.  WUUam  Haidj  bad 
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in  the  meaDtlme  died,  and  the  condact  of  the 
defense  to  the  action  was  In  the  hands  of 
his  administrator.  We  do  not  think,  under 
these  circumstances,  that  the  court  abused 
the  large  discretion  conferred  upon  It  in  the 
matter  of  permitting  amendments  to  be  filed, 
by  refusing  the  one  in  question.  Elizabeth- 
town.  Lexington  &  Big  Sandy  B.  Go.  v.  Gat- 
lettsburg  Water  Co.  (Ky.)  61  S.  W.  47. 

The  second  error  complained  of  by  uppel* 
iants  is  the  refusal  of  the  court  to  permit 
them  to  prove  by  mercantile  agents*  reports  I 
who  composed  the  firm  of  William  fibirdy  & 
Son,  or  the  general  report  in  and  around  WU- 
lurd  that  the  partnership  was  composed  of 
William  Hardy  and  A.  T.  Hardy.  It  was  not 
shown  that  the  mercantile  agents*  reports 
were  based  upon  any  information  given  by 
William  Hardy,  or  by  any  one  authorized  by 
hlin,  or  that  he  knew  that  such  reports  were 
t>eing  gotten  up,  or  that  he  knew  of  the  ex- 
istence  of  what  Is  called  the  "general  reputa- 
tion" that  he  was  a  member  of  the  firm.  The 
great  weight  of  authority,  as  well  as  sound 
reason.  Is  against  the  admlssibUlly  of  this 
evidence.  Am.  &  Eng.  Encyd.  of  Law,  vol. 
22  (2d  Ed.)  p.  50,  thus  states  the  rule  as  to 
general  reputation:  "The  existence  or  dod- 
oxlstence  of  a  partnership  between  certain 
persons  cannot  be  proved  by  evidence  of 
general  reputation  or  understanding  that  sucb 
persona  were  or  were  not  partners,  and  such 
evidence  is  Inadequate,  even  In  aid  of  other 
testimony  to  the  same  effect  But  evidence 
of  genernl  reputation  in  the  community  Is 
ndralssible  to  sbow  that  plaintiff  gave  credit 
in  reliance  upon  the  supposed  partnership, 
nnd  this  evidence  has  been  admitted  where 
It  appeared  that  sucb  common  report  was 
known  to  the  partners  sought  to  be  char- 
ged." The  learned  author  also  lays  down  tlie 
rale  that  reports  from  a'  mercantile  agency 
are  inadmissible,  ^e  inadmissibility  of 
general  reputation  to  establish  a  partnership 
Is  sustained  by  the  following  cases:  Cook  v. 
Slate  Co.,  38  Am'.  Rep.  508;  Hunt  v.  Jncks, 
1  Am.  Dec.  555:  Orafton  Kink  v.  Moore, 
38  Am.  Dec.  478;  Smith  v.  Griffith,  38  Am. 
Dec.  639;  Macy  v.  Combs,  77  Am.  Dec.  103; 
Adnms  T.  Morrison.  113  N.  T.  162.  20  N.  B. 
H29;  Brown  v.  Crandall,  11  Conn.  92;  Tan- 
ner, etc..  v.  Han,  etc..  86  Ala.  305,  5  Sonth. 
684;  Stiewel  T.  Borman.  63  Ark.  30^  37  8. 
W.  404;  Bowen  v.  Rutherford,  14  Am.  Rep. 
2S:  nirl  V.  Hurd.  5  BUickf.  248;  Bryden  v. 
l^ylor,  8  Am.  Dec.  554;  Goddard  v.  Pratt, 
16  Pick.  412.  28  Am.  Dec.  259;  Sager  v. 
Tapper,  38  Mich.  258;  Taylor  v.  Webster,  39 
N.  ,T.  T.AW,  102;  Halliday  v.  McDougall.  20 
Wend.  81.  William  Hardy  was  an  old  man, 
and  lived  from  SO  to  75  miles  from  Wlllard. 
There  Is  no  evidence  In  the  record  to  sbow 
tluit  he  knew  bis  son  was  carrying  on  a  gen- 
eral merchandise  store  under  his  name,  or 
that  be  ever  heard  'any  of  tbe  rumors  that 
be  was  a  member  of  tbe  firm.  To  hold  one 
responsible  as  a  partner  under  such  evidence 
would  be  to  place  him  wholly  to  the  power 
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of  designing  persons  who  had  It  In  mind  to 
ruin  him.  As  was  well  said  by  Judge  Cowen 
In  the  case  of  Halliday  v.  McDougall: 
"There  Is  scarcely  a  question  upon  which 
common  reputation  is  more  fallible.  A  con- 
tract of  partnership  Is,  In  its  nature.  Incapa- 
ble of  being  defined  by  laymen;  and  wheth- 
er an  apparent  partnership  be  really  so,  or 
a  contract  of  some  other  character,  is  often 
a  most  embarrassing  legal  question  with  the 
ablest  lawyers.  General  reputation  of  the 
ordinary  contracts,  the  l^fal  nature  and  ef- 
fect of  which  are  understood  by  men  of  busi- 
ness in  general,  would  be  much  more  proper 
subject  of  proof  by  general  report.  This  the 
law  rejects,  yet  I  am  not  aware  that  there 
Is  a  necessity  for  resort  to  such  proof  In  tbe 
one  case  more  than  the  other."  In  Brown 
V.  Crandall.  11  Conn.  92,  the  court  said: 
"A  pei'son  of  doubtful  Credit  might  cause  a 
report  to  be  circulated  that  another  person 
was  in  partnership  with  falm  for  the  very 
purpose  of  maintaining  his  credit.  His  cred- 
itors might  Also  aid  in  circulating  the  report 
for  tbe  purpose  of  furnishing  evidence  to 
enable  them  to  collect  their  debts." 

Tbe  court  also  properly  rejected  the  evi- 
dence of  the  compromise  sought  to  be  intro- 
duced by  appellants.  It  did  not  appear  that 
William  Hardy  made  any  offer  of  compro- 
mise himself,  or  authorized  any  one  to  do 
so  for  him,  or  that  he  knew  that  such  an 
offer  was  made.  Neither  his  assignee,  nor 
the  attorney  of  the  assignee,  was  hla  agent 
for  this  purpose. 

It  is  also  complained  that  tbe  court  erred 
in  permitting  A.  H.  Parker  to  testify  tii 
declarations  of  William  Hardy  as  to  tbe  ex- 
istence of  the  firm  of  William  Hardy  &  Son 
at  the  time  the  articles  of  dissolution  be- 
tween himself  and  his  son  were  signed.  It 
seems,  when  William  Hardy  finally  heard 
that  his  son  was  engaged  in  tbe  business  of 
general  merchandise  at  Wlllard  in  his  name, 
that  he  went  with  his  lawyer,  A.  H.  Parker, 
to  Wlllard,  and  then  and  there  severed  all 
business  connection  with  Um,  In  pursuance 
of  which  formal  articles  of  dissolution  were 
drawn  up  and  signed  by  the  parties.  Appel- 
lants Introduced  A.  H.  Parker  as  their  wit- 
ness, to  sbow  the  contents  of  this  paper  (hav- 
ing given  notice  to  the  appellee  requiring  Its 
production  at  tbe  trial),  for  the  purpose  of 
establishing  the.  fact  that  the  existence  of  tbe 
firm  was  recognized  by  William  Hardy  in 
the  articles  of  dissolution.  This  evidence 
having  been  introduced  by  appellants,  ap- 
pellee undertook  to  show  by  Parker  that,  al- 
though William  Hardy  finally  signed  the  ar- 
ticles of  dissolution,  be  at  the  time  denied  the 
existence  of  tbe  firm,  and  only  signed  the 
paper  upon  the  assurance  of  his  counsel  that 
it  was  right  so  to  do,  and  would  not  obligate 
or  bind  him  as  a  partner.  Tbe  court  very 
properly  admitted  this  evidence.  It  consti- 
tuted a  part  of  the  transaction  which  appel- 
lants liad  themselves  undertaken  to  Introduce. 
The  rule  is  elementary  that,  where  a  transac- 
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tlon  Is  placed  in  eTldeoce,  all  that  took  place 
at  tbe  same  time,  and  which  was  a  part  of  It, 
may  also  be  shown.  One  cannot  fntrodace  a 
part  of  a  conversation  or  transaction  which 
be  deems  to  bis  Interest,  and  exclude  the  re- 
mainder. What  was  said  by  William  Hardy 
at  the  time  the  articlea  of  dissolution  be- 
tween his  son  and  himself  were  drawn  up 
and  signed  was  a  part  of  tbe  transaction  it- 
self, and  he  had  the  rigbt  to  introduce  his 
declarations  on  tbe  subject.  In  order  to  show 
his  construction  of  his  position  In  the  matter. 
Xor  was  this  in  violation  of  tbe  rule  against 
introducing  oral  testimony  to  alter  or  modify 
a  written  contract,  in  the  absence  of  an  al- 
legation  of  fraud  or  mistake.  That  rule 
might  apply  as  between  the  father  and  son, 
but  It  has  no  place  la  the  controversy  be- 
tween William  Hardy  and  appellants.  In 
speaking  upon  this  subject  In  the  case  of 
Strader  v.  I>nmbetb.  etc.,  7  B.  Mon.  589,  it 
was  said:  "Between  the  parties  to  the  instru- 
ment, such  evidence.  It  fs  true,  Is  only  admis- 
sible when  tbe  party  offering  It  first  shows 
that  the  writing,  either  by  fraud  or  mis- 
take, was  drawn  differently  from  what  the 
parties  Intended,  or  was  executed  under  cir- 
cumstances tending  to  prove  that  the  contract 
was  usurious.  But  when  the  parties  them- 
selves do  not  rely  upon  the  writing  as  drawn, 
but  admit  the  contract  to  be  other  than  that 
which  it  exhibits,  this  rule  has' no  applica- 
tion. Nor  are  strangers  to  the  Instrument 
concluded  by  its  terms,  or  estopped  to  show 
by  parol  pvldence  that  the  contract  of  the 
[>arties  Is  different  from  what  it  purports  to 
be  on  the  face  of  tbe  writing;  and  as  estop- 
pels, where  they  exist,  must  be  mutual.  It 
follows  that,  in  a  controversy  with  strangers 
to  the  Instrument,  the  parties  to  it  are  not 
themselves  estopped  to  explain  or  contradict 
It  by  parol  evidence."  See,  also,  Greenleaf 
on  Evidence  (16th  Ed.)  vol.  1,  S  279. 

But  the  court  erred  In  permitting  appellee 
to  prove  by  varlducr  witnesses  declarations 
made  by  William  Hardy  In  hla  own  Interest, 
to  tbe  effect  that  he  was  not  a  partner  with 
his  son  In  the  general  merchandise  venture 
which  the  latter  was  conducting  at  Wlllard 
under  the  style  'of  William  Hardy  &  Son. 
These  declarations  were  essentially  hearsay, 
and  contrary  to  the  rule  that  one  may  not 
make  evidence  In  his  own  behalf  by  his  dec- 
larations, and  were  highly  prejudicial  to  tbe 
interests  of  appellants.  It  is  said  fn  section 
110,  vol.  1,  Greenleafa  Evidence  (16th  Ed.): 
"It  la  to  be  observed  that,  where  declara- 
tions offered  In  evidence  are  merely  narra- 
tive of  a  past  occurrence,  they  cannot  be  re- 
ceived as  proof  of  the  existence  of  such  oc- 
currence. They  must  be  concomitant  with 
the  principal  act,  and  so  connected  with  It 
as  to  be  regarded  as  the  mere  result  and  con- 
sequence of  the  coexisting  motives.  In  order 
to  form  a  proper  criterion  for  directing  tbe 
Judgment  which  Is  to  be  formed  upon  the 
whole  conduct.  It  is  a  necessary  consequence 
of  the  principle  as  above  explained  that  dec- 


larations made  after  the  equivocal  act  has 
ended  cannot  be  regarded  as  forming  a  part 
of  It,  complementing  and  Interpreting  the 
physical  part  of  the  act:  and  tbey  therefore 
come  as  ordinary  assertions  of  a  past  fact 
obnoxious  to  the  hearsay  rule,  and  not  adr 
missihle  under  the  present  principle."  Tbe 
American  &  English  Encycl.  of  Law,  voL  9. 
t2d  Ed.)  p.  60,  thus  states  the  rule:  **An  ex- 
trajudicial, self-serving  declaration  of  a  party 
Is  generally  hearsay  evidence,  and  Is  no  evi- 
dence in  his  behalf,  unless  It  constitutes  a 
part  of  the  res  gestae,  or  Is  made  in  tbe  pres- 
ence of  the  opposite  party,  and  is  acquiesced 
in  by  him."  See,  also,  Terrell  Conmum- 
wealth,  13  Bush,  246,  and  Penn  t.  Flgbtmaa- 
ter  (Ky.)  17  S.  W.  334. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed  for  proceedings  consistent  with  this 
opinl<m. 

COimNBNTAL  INS.  GO.  t.  DANIEL. 
(Court  of  Aweals  of  Kentoeky.   Feb.  17, 19M.> 

FIRB  IN8URANCBI  —  POLICY  —  CONBTRDCTIOX- 

CANCBLLATION. 

1.  Where  an  insurance  company  denied  lia- 
bility from  the  date  of  the  fire  to  the  time  of  tbe 
trial,  it  was  not  iacumbent  on  the  holder  of  the 
policy  to  make  proofs  of  loss. 

2.  Where  a  policy  of  fire  insarance  is  ambigii- 
ous,  it  will  be  construed  most  stronglT  agaiuit 
the  Insurance  company. 

3.  A  fire  insurance  policy  contained  the  pro- 
vision that  "It  shall  t>e  canceled  at  any  time  hj 
the  company  giving  five  days'  notice  of  aocb 
i-uncellation.  If  this  polic)'  shall  be  canceied 
as  horelnbefore  jirovided,  or  become  void,  ht 
cease,  the  premium  actually  paid,  the  on* 
f>arne(l  portiou  shall  be  retamed  on  ih%  surren- 
der of  this  policy  or  last  renewal,  Oiia  com- 
pany retaioing  the  customary  short  rate,  ex- 
cept when  this  policy  Is  canceled  by  this  com- 
pany by  giving  notice  It  shall  retam  onjj  the 
pro-rata  premiums."  Beld  that,  as  It  was  am- 
biguous as  to  whether  notice  and  tender  most 
be  given  five  days  preeediug  eancdlatioo,  whidt 
shonld  take  effect  inunediately,  or  that  caiic«!- 
Ifltion  should  take  place  and  notice  and  tender 
be  made,  and  five  days  after  this  the  cancplU- 
tion  should  take  effect,  it  would  be  given  the 
latter  conatruction,  as  being  most  strongly 
against  the  company. 

A  ppeal   from   Circuit   Court,  Christian 

County. 

"Xot  to  be  officially  reported." 

Action  by  Elijah  Daniel  against  tbe  Con- 
tinental Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Breathett  &  Fowler,  for  appellant.  L. 
Yonts  and  J.  T.  Hanberry,  for  appellee. 

NUNN,  J.  This  Is  an  appeal  from  a  Jndg- 
ment  of  (250  in  favor  of  appellee  on  an  la- 
Burance  policy  which  covered  household  prop- 
erty which  was  destroyed  by  fire.  Appel- 
lant's contention  is  that  it  Is  not  liable,  be- 
cause the  appellee  failed  to  make  and  pre- 
sent proof  of  his  loss  within  60  days  from 
tbe  destruction  of  his  property,  am  rvqubed 
by  the  policy;  and  also  that  it  was  not  Ui- 

1 L  Bm  Iniuraacs,  vol.  18,  Crat.  DlC.  I  Wt. 
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ble  under  this  policy  tor  any  amount,  as  It 
bad  been  canceled  before  the  date  of  titte  flre, 
and  denied  all  liability  thereon. 

As  to  the  contention  that  appellee  failed  to 
make  the  proof  of  loas,  It  ia  sufficient  to  say 
that  the  pleading  of  appellant  and  the  proof, 
as  It  appears  in  the  record,  show  that  it  de- 
nied all  liability  on  this  policy  from  the  date 
of  the  flre  to  the  time  of  trial,  and  nnder 
snch  circumstances  the  proof  required  by  the 
policy  would  have  been  vain  and  uaeleas. 
See  the  case  of  Penn.  Flre  Ins.  Co.  t.  C.  D. 
Young  &  Co.  (decided  by  this  court  January 
8, 1904)  78  S.  W.  127;  also  the  cases  of  Home 
Ins.  Ca  T.  OaddlB,  3  Ky.  Iaw  Bep.  161,  and 
Lancashire  Ins.  Co.  t.  Monroe,  Jefferson  ft 
Co.,  101  Ky.  16,  39  8.  W.  434. 

The  other  qnestion  raised  by  appellant,  as 
to  the  cancellation  of  this  policy,  is  a  more 
serious  one.  The  facts  with  reference  there- 
to, aa  they  appear  of  record,  are,  in  sub- 
stance, as  follows:  Some  weeks  prior  to  the 
flre,  appellant's  agent  at  Hopkinsville  met 
appellee  upon  the  streets  on  one  or  two  oc- 
cnslons  and  informed  him  that  appellant  de- 
sired to  cancel  his  policy,  and  asked  blm  to 
bring  It  to  the  agent's  office  and  get  his  pre- 
mium that  he  had  paid.  At  first  appellee  ap- 
peared Inclined  to  accede  to  the  proposition, 
but  on  the  last  occasion  he  declined.  Two 
witnesses  for  appellant,  Gamer  Dalton,  an 
sigent  of  the  company,  and  James  Russell, 
testify  that  after  that,  and  on  the  2ftth  of 
July,  Dalton  called  appellee  across  the  street, 
nnd  in  the  presence  of  Russell  tendered  him 
$4.50  in  money,  and  informed  blm  that  bis 
policy  No.  488  was  canceled  from  that  date; 
tbat  appellee  refilled  to  accept  the  money; 
that  at  the  same  time  and  place  the  following 
notice  was  read  to  him  by  Dalton: 

"Hopkinsville,  Ky.,  July  29th,  1901. 

"Elijah  Daniel,  City—Dear  Sir:  You  are 
liereby  notified  in  accordance  with  the  condi- 
tions of  policy  #488  that  the  Continental  In- 
surance Co.  of  the  City  of  New  York,  desires 
to  cancel  policy  #488,  Issued  to  you  at  Hop- 
kinsville. Ky.,  by  agents  of  said  company, 
dated  May  20th,  1801,  insuring  dwelling 
house,  situated  on  the  North  side  of  Clarks- 
vllle  pike.  You  are  therefore  demanded  to 
I'eturn  said  policy  to  G.  E.  Dalton  &  Co. 
:i.i;cnt8  at  HopklnsTille,  Ky.,  and  receive  by 
them  the  sum  of  |4.60,  the  amount  paid  by 
you  on  said  policy. 

"[Signed]      Continental  Insurance  Co., 

"By  G.  El.  Dalton,  Agent" 

It  was  also  proven  by  this  agent,  Dalton, 
that  he  went  immediately  from  this  place  to 
bis  office  and  entered  upon  the  books  of  the 
company  the  word  "cancelled"  opposite  or 
on  the  margin  of  the  record  of  this  policy. 
It  was  also  proven  by  Dalton  that  on  the  10th 
of  August,  1001,  he,  as  the  agent  of  the  ap- 
pellant, prepared  another  notice,  and  ad- 
dressed It  to  "Elijah  Daniel,  City,"  in  tlie 
same  words  and  figures  as  the  above-copied 
notice,  except  the  difference  In  date,  and 
tbe  following  words  In  addition:  Tbia  be* 


ing  the  third  notice  served  on  you,  your  pol- 
icy la  hereby  cancelled,  premium  being  at 
your  demand  at  O.  B.  Dalton  ft  Company's 
office  In  the  city  of  Hopkinsville."  This  no- 
tice was  slgned  in  the  same  way  as  tbe  other 
one'.  That  he  placed  this  notice  in  an  en- 
velope with  $4-50  In  cash,  sealed  It,  regis- 
tered it,  and  placed  it  in  the  post  office  at 
Hopkinsville,  Ky.  It  was  proven  by  the 
postmistress  that  appellee  was  notified  of  the 
fact  tbat  a  registered  letter  was  there  for 
him;  tbat  he  came  to  tbe  office,  and  the  letter 
was  tendered  to  him;  and  that  be  refused 
to  accept  It.  Appellee's  property  which  was 
covered  by  the  policy  was  destroyed  on  the 
momlng  of  Angoit  14,  1901,  tbont  2  o^dock 
a.  m. 

Appellee  testified,  admitting  the  converaa- 
tlons  related  by  ap[>ellant's  agent,  Mrs. 
Wash,  with  reference  to  the  company's  de- 
sire to  cancel  tbe  policy,  and  also  admitted 
tiiat  bfi  bad  the  conversation  with  Dalton  in 
the  presence  of  Russell,  but  denied  In  posi- 
tive terms  that  he  was  tendered  $4.50  or  any 
sum  In  money  at  that  time  or  at  any  time, 
or  tbat  Dalton  at  tbat  time  or  at  any  time 
informed  blm  tbat  his  policy  was  canceled, 
but  admitted  that  Dalton  at  that  time  read 
to  him  the  notice  first  copied  herein,  and  also 
admitted  that  the  postmistress  tendered  him 
the  registered  letter,  which  be  refused,  but 
stated  that  he  did  not  know  at  tbe  time  that 
it  was  from  Dalton  ft  Co.,  bnt  tbat  be  re- 
fused to  accept  It  because  he  was  afraid  It 
would  get  him  Into  a  scrape. 

Upon  this  evidence  tbe  court  gave  to  the 
Jury  one  instruction,  which  was  as  follows: 
"The  court  says  to  tbe  Jury  that  they  will 
find  for  tbe  plaintiff  tbe  sum  of  $250,  unless 
they  shall  believe  from  the  evidence  that, 
fire  days  or  more  before  plaintiff's  house  was 
burned,  defendnnt,  its  agent,  Mrs.  Wash 
or  Garner  Dalton,  had  given  the  plaintiff 
written  or  verbal  notice  tbat  said  policy  No. 
488  had  been  canceled;  and  shall  further  l>e- 
lieve  that,  five  days  or  more  before  the  loss 
complained  of,  the  premium  paid  for  said 
policy  had  been  paid  or  tendered  back  to 
plaintiff;  In  that  event  they  will  find  for  tbe 
defendnnt" 

The  provision  of  the  policy  with  reference 
to  cancellation  Is  as  follows:  "This  policy 
shall  be  cancelled  at  any  time  at  tbe  request 
of  the  insured;  or  by  the  company  giving 
five  days  notice  of  sucb  cancellation.  If  this 
policy  shall  be  cancelled  as  hereinbefore  pro- 
vided, or  become  void,  or  cease,  the  premium 
actually  paid,  the  un-eamed  portion  shall  be 
returned  on  the  surrender  of  this  policy  or 
last  renewal,  this  company  retaining  the  cus- 
tomary short  rate,  except  when  this  policy  is 
cancelled  by  this  company  by  giving  notice 
It  shall  retain  only  the  pro-rata  premiums." 

The  difference  between  the  contentions  of 
appellant  and  appellee  is  this:  The  appellant 
contends  that  the  notice  and  tender  must  be 
givra  and  made  five  days  preceding  the  can- 
ceUatiaiit  which  takes  tfect  Immediately. 
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The  appellee  contends  tbat  the  act  of  can- 
cellation Bhonld  take  place  and  notice  and 
tender  be  glToi  and  made,  and  five  days  after 
this  the  cancellation  takes  effect,  and  the  pol- 
icy Is  then  no  loiter  In  force.  The  lower 
court  took  appellee'*  view  of  the  matter,  &nd 
we  are  not  iff^Mued  to  say  that  the  court 
erred.  This  prorlston  of  the  policy  Is  some- 
what amblgnous.  This  court  has  rq)eatedly 
decided  In  such  cases  that  the  p<dlcy  should 
be  construed  most  strongly  against  the  com- 
pany, as  it  prepared  It.  ^s  language  of 
the  poScy  seems  to  support  the  construction 
contended  t<a  by  appelle^  to  wit:  "TbSn  pol- 
icy shall  be  cancelled  at  auy  time  •  *  * 
by  the  company  gi^ng  five  days  noUce  of 
sndi  canc^latlCHL  •  •  This  seems  to 
imply  that  the  act  of  cancellation  precedes 
the  notice,  but  the  cancellation  Is  not  to  take 
offcct  until  Ave  days  after  the  giving  of  tfie 
notice  of  the  rancellatlon  and  the  tend»  of 
tlie  premium.  The  purpose  of  allowing  the 
assured  fire  days*  notice,  and  to  have  his 
premium  five  days  before  the  cancdlatioai 
takes  place,  is  to  permit  or  give  him  the 
opportunity  to  reinsure  in  some  other  com- 
pany if  he  BO  desires.  Under  the  Instruction 
of  the  court,  if  the  jury  had  believed  from 
the  evidence  that  the  tender  of  thte  premium 
was  made  on  July  20th,  and  that  he  was  then 
Informed  that  the  policy  was  canceled  and 
would  be  no  longer  In  force  flrom  that  date, 
the  Jury  must  have  found  for  appellant;  but 
It  seems  that  the  jury  believed  the  statement 
of  appellee,  corroborated  by  the  notice  and 
tendw  of  August  lOtii,  in  which  it  was  stated 
that  the  policy  was  canceled  on  "that"  date, 
which  was  less  than  five  days  prior  to  the 
burning  of  the  house. 

It  was  the  province  of  the  Jury  to  weigh 
and  determine  the  effect  of  the  evidence,  and 
we  do  not  feel  disposed  to  disturb  Its  find- 
ing. Who^fore  the  Judgment  of  the  lower 
court  is  affirmed. 


8TBELE  V.  FABIS. 
<Coart  of  Appeals  of  Kentucky.  Feb.  17, 1904.) 

ADMISSION  OF  KVIDENCB— HARMLESS  BRROR. 

1.  Any  error  Id  admitting  evideoce  is  harm- 
less, the  fnct  being  proved  without  objection  by 
other  evidence. 

Appeal  frmn  Circuit  Oourt,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Charles  B.  Faris  against  S.  T. 
Steele.  Judgment  for  plalntUf.  Defendant 
appeals.  Affirmed. 

0.  It.  Brock,  J.  A.  Craft,  and  J.  W.  Alcorn, 
for  appellant.  W.  R.  Ramsey,  Hazelwood  St 
Parker,  and  H.  C.  HaKclwood,  for  appellee. 

O'REAR,  J.  The  fact  to  be  established  In 
this  ease  was  whether  A.  K.  Cook  and  S.  G. 
Steele  had  been  partners  In  the  bidding  for. 
and  operation  of,  certain  mail  route  con- 
tracts. See  statements  of  petition,  Faria  v. 
Cook,  110  Ky.  8ti7.  tt2  S.  W.  1043,  63  8.  W. 
600. 


Certain  evidence  was  offered  by  the  stnvtr 
who  had  signed  ttie  contracts*  and  wbo  ms 
attempting  to  hold  Steele  as  a  partner  of 
the  principal.  Cook,  that  it  was  the  enstom 
at  the  time  these  contraete  were  made  for 
partnow  who  bid  on  such  contracte  to  en- 
ter tbe  bid  in  tbe  name  of  only  one  of  the 
firm.  It  hi  not  quite  clear  from  the  bOl  of 
exceptions  and  evidence  what  Hie  mlfaig  of 
fbe  court  was  Intended  to  be  on  the  admis- 
sion of  this  evidence,  for  we  find  tliat  in  a 
number  of  instances  It  was  excluded.  In  two 
Instances  it  was  admitted  over  obtJectlfKi^ 
tn  several  others  it  was  admitted  without 
obdectlon  from  appellant  So  that,  if  ft 
error  to  have  admitted  it  to  be  proved  hy 
tbe  witnesses  when  the  objection  was  made^ 
It  was  not  reversltde  error  to  have  admitted 
it  where  the  objection  was  not  made.  If  tbe 
same  fact  be  proved  without  objection.  It 
cannot  be  reversible  error  If  evidence  of  tbe 
fact  has  also  been  admitted  over  objectioii. 
for  if  the  court  had  exdnded  the  eridence  to 
which  the  objection  was  interposed,  notjiidi- 
standlng  that,  the  fact  would  have  been  ep- 
tabllahed      other  evidence  not  objected  toi 

We  doubt  if  the  matter  sought  to  Iw  prov- 
ed as  a  custom  and  above  discussed  was 
relevant  as  evidence  tending  to  show  that 
Steele  and  Cook  were  to  fact  partnns  io 
these  transBctions.  Tbe  witnesses  wtio  testi- 
fied as  to  the  supposed  custom  only  knew  ct 
two  firms  who  transacted  tliat  chanictn  of 
business  under  that  practice.  How  long  they 
had  so  conducted  it  was  not  sliown,  nor  was 
it  shown  that  appellant.  Steele,  knew  of  tbe 
custom,  or  that  It  was  g^Mal  enongh  for 
him  to  have  known  of  It. 

We  are  of  opinion  that  the  Instmctians 
fairly  submitted  the  question  to  the  Jury 
whether  In  foct  Steele  and  Cook  were  part- 
ners In  the  transactlcms,  and  the  evldenc*. 
even  aside  fn>m  that  complained  o^  Is  saO- 
dent  to  have  sustatoed  tbe  verdict  of  the 
Jury  finding  the  partnership  to  have  «d8ted. 

Percelvtog  no  prejudicial  error,  the  Judg- 
ment Is  affirmed. 


A.  BOOTH  ft  CO.  V.  BETHBU 
(Court  of  Appeals  of  Kentucky.   Feb.  16, 
PRINCIPAL     AND     AQBNT  —  AUTHORITY  OP 
AQKNT— CONTRACTS— KVIDENCB— APPEAU 

1.  The  Opinion  on  appeal  1b  the  law  of  tbe 
case  on  subsequent  appeals. 

2.  That  a  contract  was  apparently  within  tt< 
floope  of  an  agent's  authority,  and  that  the  at- 
leged  principal  received  the  benefit  of  it,  was 
sutnctent  evidence  to  go  to  the  jury  on  the  qne^ 
tioQ  of  agency. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  offlclally  reported." 

Action  by  William  E.  Bethel  against  A. 
Booth  &  Co.  Judgment  for  plalntifT,  and  de- 
fendants appeal.  Affirmed. 

H.  D.  Gregory  and  W.  W.  Stymmes,  for 
appellants.    Myers  &  Howard,  for  appeii<-c. 

HOBSON,  J.  The  facte  of  this  case  are 
fully  steted  to  the  opinion  roidered  on  tbe 


Digitized  by 


Google 


Ky.) 


BARBOUR  T,  HUBER'S  BX'R. 


869 


former  eK>eaI.  See  Bethel  v.  Booth,  72  S. 
W.  SOS.  It  was  there  held  that  there  was 
an  Implied  contract  that  Booth  ft  Oo.  would 
pay  Bethel  the  difference  between  the 
amount  paid  for  the  assets  of  the  store  and 
Its  actnal  value  on  the  day  the  parchase  was 
made,  and,  In  addition,  would  compensate 
Bethel  for  the  loss  which  he  sustained  of  the 
food  will  of  the  business.  On  the  return  of 
the  case  to  the  circuit  court,  It  was  tried  In 
strict  conformity  to  the  rule  thus  laid*  down, 
and,  the  plaintiff  having  recorered  judgment 
for  something  over  9800,  the  defendants  ap- 
peal. 

The  evidence  on  the  last  trial  Is  much  the 
same  as  when  the  case  was  here  before.  The 
opinion  on  the  former  api>eal  Is  the  law  of 
the  case.  There  was  sufficient  evidence  to 
go  to  the  jury  as  to  the  authority  of  the  gen- 
eral manager  of  Booth  &  Co.  to  make  the 
contract  It  was  apparently  within  the  scope 
of  bis  general  authority,  and  the  defendants 
liad  received  the  benefits  of  the  contract. 
The  action  does  not  proceed  upon  the  Idea 
tbat  the  contract  was  a  valid  one,  which 
could  be  enforced  against  tbem,  but  that 
they  could  not  be  allowed  to  retain  the  bene- 
flts  of  the  contract  after  they  repudiated  It, 
and  that,  as  Bethel  bad  given  up  to  them  bis 
business,  as  well  as  the  personal  property, 
tbey  must  account  for  what  they  had  re- 
ceived. 

The  proof  as  to  the  amount  of  business 
done,  and  what  Bethel  was  making,  was  suf- 
ficient to  go  to  the  jury  on  the  valne  of  the 
pood  will  of  tlie  business;  and  we  do  not 
see  that  the  defendants  were  In  any  way  mis- 
led by  the  rulings  of  the  court.  On  the  con- 
trary, they  seem  to  have  presented  fully 
their  evidence  on  the  subject 

While  the  verdict  Is  large,  as  there  have 
been  three  trials  In  the  case,  and  the  evidence 
was  conflicting,  we  deem  It  improper  to  dis- 
turb the  verdict.  The  credibility  of  the  wit- 
nesses wag  for  the  Jury,  and  their  verdict 
shows  that  they  believed  the  plaintiff  and  his 
witnesses. 

Judgment  affirmed. 


BABBOUB  V.  HUBER'S  EX'R. 
(Conrt  of  Appeals  of  Kentucky-   Feb.  10,  1901.) 

VENDOR  AND  PURCHASER— VENDOR'S  LIBN— 
RBLSA3B— PAYMENT  OF  PURCHASB 
MONET— BVIDBNCK. 

1.  In  a  suit  to  obtain  the  reieaoe  of  a  lien 
retained  by  the  Tendor  In  a  deed  to  land,  evl* 
deoce  Md  to  Bhow  that  the  purchase  money 
for  the  land  had  been  paid. 

Appeal  from  Clrcnlt  Oonrt,  BuIUtt  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  Clara  M.  Barbour  against  Hen- 
rietta D.  Huber'B  executor.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, 

Falrlelgh,  Straus  &  Falrlelgh,  for  appellant 
J.  F.  Combs,  for  appellee. 


PATNTER,  J.  The  relief  sought  by  this 
action  is  to  obtain  a  release  of  the  lien  re- 
tained In  the  deed  which  appellee's  Intestate, 
Henrietta  D.  Huber,  executed  and  delivered 
to  the  appellant  for  10%  acres  of  land.  The 
appellee  resisted  the  relief  sought  upon  the 
ground  tbat  the  purchase  money  bad  not 
been  paid.  There  was  a  sharp  conflict  be- 
tween the  testimony  of  Mary  J.  Hagan,  a 
devisee  under  the  will  of  testatrix,  and  John 
R.  T.  Barbour.  Much  of  this  conflict  relates 
to  Issues  between  these  witnesses,  not  the 
issue  here  for  conatderatlon.  The  deed  was 
acknowledged  In  the  city  of  Louisville.  Mrs. 
Hagan  claims  that  her  mother  did  not  start 
to  the  dty  with  the  deed  which  she  made  to 
appellant  for  the  land  or  the  notes  which  the 
appellant  and  her  husband  executed  for  the 
balance  of  the  purchase  money.  John  R.  T. 
Barbour  testifies  tbat  the  notes  bad  been  de- 
livered through  Mrs.  Hagan  to  the  testatrix 
l>efore  the  deed  was  acknowledged.  This 
Mrs.  Hagan  denies.  The  notary  who  took  the 
acknowledgment  to  the  deed  testifies  that  the 
testatrix  jtroduced  to  him  at  the  depot  in 
Ijonisvllle  (Barbour  not  being  present)  the 
deed  to  the  appellant,  and  acknowledged  it 
and  tbat  she  left  it  with  him  tor  the  appel- 
lant He  also  testifies  that  she  had  the  two 
notes  executed  by  appellant  and  her  husband 
for  the  purchase  money,  indorsed  them  on  the 
back,  and  left  them  with  him  to  be  delivered 
to  John  R.  T.  Barboni^.  Mrs.  Huber'B  name 
Is  Indorsed  on  the  back  of  the  notes.  The 
notes  were  for  $1&S  each,  l^e  weight  of  the 
testimony  establishes  the  fact  that  the  notes 
bad  been  actually  received  by  Mrs.  Huber, 
and,  after  indorsement  by  her,  were  returned 
to  appellant's  husband.  This  statement  be- 
comes Important  In  view  of  the  fact  that  the 
notes  were  delivered  to  Mrs.  B.  M.  Tucker 
for  value.  John  R.  T.  Barbour  testifies  that 
the  reason  the  notes  were  returned  to  him 
was  that  Mrs.  Huber  was  starting  to  Texas, 
and  she  wanted  him  to  use  the  proceeds  to 
pay  several  debts  for  which  she  was  liable. 
In  this  be  Is  sustained  by  Mrs.  Hagan,  be- 
cause she  said  the  notes  were  to  be  dis- 
counted. So  far  as  this  record  shows,  there 
could  be  no  purpose  In  discounting  the  notes, 
unless  It  was  for  that  stated  by  Barbour,  be- 
cause It  Is  not  claimed  that  the  proceeds  of 
the  notes  were  to  be  sent  to  Mrs.  Huber.  She 
certainly  did  not  want  to  discount  them,  and 
thus  deprive  herself  of  the  Interest,  simply  to 
turn  over  the  proceeds  to  the  husband  of  ap- 
pellant without  any  purpose.  John  R.  T. 
Barbour  and  Mrs.  Hngan  lived  near  each 
other.  In  June  following  the  execution  of  the 
notes  Barbour  sent  Mrs.  Huber  a  statement, 
and  the  record  shows  that  she  never  made 
any  complaint  to  him  that  he  had  applied 
the  proceeds  of  the  notes  to  the  payment  of 
any  debts,  or  to  any  purpose  not  Intended  by 
her.  We  think  the  circumstances  sustain 
the  claim  of  Barbour.  It  Is  admitted  that 
the  notes  were  paid  to  Mrs.  Tucker  either  by 
the  appellant  or  her  husband.   It  Is  tmmate- 
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rial  which  paid  them,  as  the  pro<»ed8  were 
applied  OB  directed  by  the  testatrix. 

It  le  claimed  that  ^e  contract  price  of  the 
land  was  $635.   Tliere  were  1<H4  acres  In  the 
boundary,  and  the  plaintiff  claims  that  It  was  ' 
sold  to  her  at  $40  an  acre,  and  tbe  amount 
recited  tn  tbe  deed  in  excess  of  that  (except 
$:tO)  was  BO  stated  to  apparently  keep  np  tbe 
price  of  land  In  the  nelghbcH-bood.    It  was 
shown  that  Mrs.  Ruber  did  the  same  thing  ' 
in  a  deed  to  other  lands  .which  she  sold  a 
short  time  before.   It  Is  recited  In  tbe  deed 
that  9325  Is  cash  In  hand  paid,  and  for  tbe 
balance  of  the  purchase  money  the  two  notes  , 
for  f  155  were  executed.  Tbe  evidence  sbowi 
that  the  land  was  not  worth  $40  an  acre.  I 
^Irs.  Hagan  testifies  that  the  contract  price  j 
was  $40  an  acre,  but  that  the  ImproTements 
on  tbe  place  were  estimated  at  $225.  Mrs. 
Hngan  and  Barbour  contradict  each  other  on 
this  issue,  but  there  is  another  witness  whose  . 
testimony  tends  to  support  Barbour.  In  view 
of  tbe  recitation  in  the  deed  and  tbe  state- 
ment In  tbe  notes  that  they  are  for  the  bal-  j 
ance  of  the  purchase  money,  and  tbe  other  i 
evidence  in  the  record,  we  conclude  that  all  \ 
tbe  purchase  money,  except  that  erldenced  ' 
by  the  notes,  had  been  paid  before  the  dellv-  ' 
ery  of  the  deed  and  tbe  execution  of  the  ' 
notes. 

Tbe  judgment  la  reversed  for  proceedings 
fmnslstent  with  this  opinion. 


ADKINS  T.  WILLIAMS  et  al. 
(Court  of  Appeals  of  Eentucky.  Feb.  IS.  1904.) 

APPEZiULTB  JURISDICTION— AMOUNT  IN  CON- 
TR0VBR8T. 

1.  In  an  action  for  damaKes  for  ao  alleged 
fraadnleut  concealment  hj  a  grantor  of  prior 
conveyances  of  minerals  under  the  land  con- 
veyed, wherein  damages  in  the  sum  of  $76  only 
were  sued  for  and  recovered,  no  apueal  lies 
from  tlie  judgment  under  Ky.  St  1903,  |  950,  i 
prohibiting  appeals  to  the  Court  ot  Appeals  ! 
from  a  judgment  tar  the  recovery  (Mf  money  If 
the  value  lu  controversy  la  less  than  $200,  ax- 
dnrive  of  Interest  and  costs. 

Appeal  from  Glrcnlt  Court,  Pike  County. 

"Not  to  be  offldaUy  reported." 

Action  by  M.  K.  Williams  and  others  | 
cgalnBt  Wright  Adklns.   From  a  Judgment  : 
for  plaintiffs,  defendant  appeals.  Appeal  dis- 
missed. 

Rosooe  yanover,  for  appellant. 

HOBSON,  J.  Appellees  filed  this  action  al- 
leging In  their  petition  that  on  April  30,  1804, 
appellant,  in  consideration  of  $315  !n  band 
paid,  conveyed  to  appellee  Sanders  a  tract  of 
land  in  fee  simple  with  general  warranty, 
fraudulently  concealing  from  ber  that  be  bad 
previously  conveyed  away  the  minerals,  coal, 
etc.,  under  the  land.  They  alleged  that  the 
minerals  under  the  land  were  of  tbe  value  of 
$76,  and  prayed  Judgment  against  him  for 
$75  In  damagesL  Tbe  defendant  answered, 
denying  the  fraud,  and  pleading  five  years' 
limitation,  but  admitted  the  conveyance  of 


the  land  with  warranty,  and  tbat  be  had  pre- 
viously sold  the  coal  and  mineral  privileges. 
The  court  sustained  a  demurrer  to  his  an- 
swer, and  gave  Judgment  against  the  defend- 
ant for  $75.  From  this  judgment  be  appeabi. 

By  section  S50,  Ky.  St.  1903,  no  anwal 
shall  be  taken  to  the  Court  of  Appeals  from  a 
Judgment  for  tbe  recovery  of  money  or  per- 
sonal property  If  the  value  In  controversy  U 
lees  than  $200,  exclusive  of  interest  and  coeta. 
The  Judgment  appealed  from  is  sinaply  a  per- 
sonal Judgment  for  $75.  The  matter  in  con- 
troversy Is  therefore  not  within  the  Jorisdic- 
tlon  of  this  court. 

The  fact  that  the  cause  of  action  grew  oot 
of  a  conveyance  of  land  does  not  affect  the 
rule.  Tbe  Judgment  Is  simply  for  tbe  recov- 
ery of  money,  and  for  an  amount  less  than 
$200.  No  question  of  title  to  land  is  involved. 
The  only  thing  in  contest  Is  tbe  matter  of 
dnniagea  The  amount  of  the  judgment  de- 
termines the  jurisdiction  of  tbls  court  in  sncli 
cases. 

Tbe  appeal  Is  th&cetme  dismissed. 


PATTERSON  v.  MAYSVILLB  &  B-  S.  B. 
CO.  et  al. 

(Court  of  i^peals  of  Kentucky.   F^.  16^  1901^ 
FALSB  mPRlSONUBNT— CARRIERS— ARREST  OF 
PAS8SNQBRS-PR0SECUTI0N  FOR  CRI3IX 
—ACTS  OF  CONDUCTOR. 

1.  The  fact  that  plaintiff  in  an  action  again^ 
a  railroad  for  damages  was,  through  a  prosecu- 
tion set  on  foot  by  a  conductor  in  its  emplo}', 
arrested  on  the  charge  of  rape,  for  which  tbe 
grand  jury  failed  to  indict  plaintiff,  does  not 
constitute  an  actionable  wrong  against  plain- 
tiff on  the  part  of  the  railroad  company;  soch 
act  not  being  within  the  scope  of  the  condnct- 
or's  employment. 

2.  The  fact  that  plaintiff  in  an  action  against 
a  carrier  for  damages  was,  through  a  prosecn- 
tlon  set  on  foot  by  a  conductor  in  Its  employ, 
arrested  on  the  chaise  ot  rape,  and  carried 
handculTed  by  the  arreting  o£Qcer  through  wr- 
eral  counties  on  defoidants'  train,  on  whick 
charge  the  grand  Jury  failed  to  indict  plaintilF, 
does  not  constitute  an  actionable  wrong  against 
plaintUf  on  tbe  part  of  the  carrier. 

Appeal  from  Circuit  Court,  Lewis  County. 

"Not  to  be  officially  reported." 

Action  by  William  Patterson  against  the 
Mnysvllle  &  Big  Sandy  Railroad  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

A.  E.  Cole  A  Son  and  Allan  D.  Cole,  for 
appellant  W.  H.  Wadswortb  and  B.  U 
Wortblngton,  for  appellees. 

BURNAM,  C.  J.  The  appellant,  WliUan) 
Patterson,  brought  this  suit  against  the  Mays- 
ville  &  Big  Sandy  Railroad  Company,  the 
Chesapeake  ft  Ohio  Railway  Company,  and  C. 
R.  Morarlty.  The  defendant  Morarity  was  not 
brought  before  the  court  by  service  of  sum- 
mons, and  the  defendant  corporations  filed 
a  general  demurrer  to  each  paragrapb  of  tbe 
petition,  which  was  In  three  paragraphs, 
which  was  sustained  by  the  trial  court,  and 
plaintiff's  petition  dismissed,  and  he  has  ajf- 
pealed. 
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In  the  first  paragraph  of  liis  petition, 
pellant  attempts  to  state  a  cause  of  action  for 
assault  and  battery;  in  the  second,  for  false 
imprisonment;  and  In  the  third,  for  maUdoos 
prosecution.  At  common  law  these  separate 
grounds  of  complaint  could  not  be  Joined  In 
tbe  same  action,  but  In  the  code  states,  where 
each  cause  of  action  Is  foanded  upon  and 
grows  out  of  the  same  tacts.  It  Is  generally 
held  that  they  may  be  all  relied  upon  In  the 
same  action,  when  stated  In  separate  para- 
graphs. Good  pleading,  however,  requires 
that  the  petition  should  state  the  facts  relied 
on  for  recovery  In  plain,  direct,  and  positive 
language.  Neither  of  these  simple  and  neces- 
sary requirements  has  been  compiled  with 
in  this  case,  and  we  have  found  some  diffi- 
culty in  determining  the  exact  facts  attempt- 
ed to  be  relied  op  In  this  action.  Going 
upon  the  theory  that  the  alleged  cause  of  ac- 
tion grows  out  of  tbe  same  transaction,  and 
considering  each  paragraph  with  reference  to 
this  fact,  the  flrst  paragraph  appears  to  al- 
lege that  the  defendant  Morarlty  was  a  con- 
ductor in  charge  of  a  train  operated  by  the 
Chesapeake  &  Ohio  Railway  Company,  and 
that,  while  plaintiff  was  traveling  as  a  pas- 
senger upon  this  train  near  Ashland,  he  was 
forcibly  seized,  handcuffed,  and  carried  by 
the  agents  and  servants  of  the  company  to 
Vanceburg,  and  that  the  defendant's  agent 
In  charge  of  the  train  could  have  prevented 
all  these  Injuries  upon  him.  The  second  para- 
graph alleges  that  Morarlty,  while  In  the  em- 
ploy of  tbe  defendant  as  a  conductor,  caused 
and  permitted  him  to  be  assaulted  and  ar- 
rested and  carried  along  the  streets  of  the 
city  of  Ashland  to  a  certain  office,  and  to 
tbe  county  jail,  and  suffered  him  to  be  im- 
prisoned therein,  and  publicly  carried,  hand- 
cuffed as  a  prisoner,  through  the  counties  of 
Boyd,  Qreenup,  and  Lewis,  to  the  city  of 
Vanceburg.  In  the  third  paragraph  it  is  al- 
lied that  Morarlty,  while  in  the  employment 
of  the  defendant,  made  an  affidavit  before 
the  county  judge  of  Boyd  county  charging 
him  with  the  crime  of  rape  on  the  person 
of  Jennie  Bell  Murray,  whereupon  the  county 
Judge  Issued  a  warrant  for  hta  arrest,  and 
that  by  anthority  of  this  warrant  he  was 
arrested  by  the  sheriff  of  Lewis  county  and 
confined  In  the  Lewis  county  Jail;  that  the 
grand  jury  of  Lewis  county  refused  to  indict 
him  for  the  offense,  and  he  was  subsequently 
dlschai|[ed.  These  paragraphs,  taken  togeth- 
er, appear  to  all^  that  the  plaintiff  was  ar- 
rested at  Ashland,  Ky.,  under  a  warrant 
sworn  out  by  R.  0.  Morarlty  while  he  was 
conductor  In  tbe  employ  of  tbe  Chesapeake  & 
Ohio  Railway  Company,  cbargbig  him  with 
the  crime  of  rape,  committed  in  Lewis  coun- 
ty; that  he  was  arrested  under  the  warrant, 
and  taken  on  the  train  of  appellee  from  Ash- 
land to  Vanceburg,  and  confined  in  jail  until 
after  the  investigation  by  the  grand  jury,  who 
failed  to  indict  him.  Neither  of  these  para- 
graphs charges  that  tbe  prosecution  or  pro- 
ceedings against  appellant  were  Instigated, 


Instituted,  or  continued  by  the  direction  or 
procurement  of  defendants.  The  only  connec- 
tion between  appellees  and  the  alleged  In- 
juries to  appellant  attempted  to  be  set  oat 
by  the  petition  Is  that  one  of  their  conductors 
set  the  prosecution  on  foot  by  swearing  out 
a  warrant  for  bis  arrest  There  has  been 
great  diversity  of  opinion  as  to  whether  a 
corporation  was  liable  for  damages  for  the 
unauthorized  malicious  acts  of  its  agents, 
committed  in  the  course  of  their  employment. 
But  in  this  state  the  law  is  well  settled  that 
If  the  act  of  tbe  servant  was  committed  In 
the  course  of  bis  employment,  and  while  act- 
ing within  the  scope  of  his  authority  as  agent 
of  the  corporation,  they  may  be  so  held;  but, 
so  far  as  we  are  advised,  they  have  never 
been  held  liable  for  the  malicious  acts  of 
one  of  tbelr  employes,  which  was  not  com- 
mitted in  the  scope  of  their  employment,  or 
while  acting  within  the  line  of  their  duty  to 
the  employer.  See  Lexington  Railway  Oo. 
V.  Cozlne  (Ky.)  9i  S.  W.  848;  Williams  v. 
Southern  Railway  In  Kentucky  (Ky.)  78  S. 
W.  779;  Tryon  v.  Pingree  (Mich.)  70  N.  W. 
905,  37  L.  R.  A.  222,  67  Am.  St  Rep.  423; 
Richmond,  etc..  Railway  Co.  v.  Jefferson  (Oa.) 
16  S.  O.  69,  17  L.  R.  A.  571,  32  Am.  St  Rep. 
100.  It  cannot  for  a  moment  be  contended 
that  there  was  anything  In  the  employment 
of  Morarity  as  conductor  of  one  of  appellees' 
trains  which  imposed  upon  him  the  duty  to 
swear  out  warrants  for  tbe  arrest  of  persons 
chained  with  committing  rape;  nor  was  it 
the  duty  of  such  conductor,  or  the  employ^ 
of  the  company,  after  tbe  arrest  of  such  per- 
son upon  warrant  based  upon  the  affidavit 
of  the  conductor,  to  interfere  with  the  ar- 
resting officer  in  taking  his  person  from  the 
point  of  arrest  in  Ashland  to  Vanceburg. 
We  think  It  necessarily  follows  that  the  trial 
court  properly  sustained  a  demnrreibto  each 
paragraph  of  the  petitton. 
Judgmoit  affirmed. 


STRATEB  BROS.  TOBACCO  00.  T.  COM- 
MONWEALTH. 

(Oonrt  of  Appeals  of  Kentncky.  Feb.  10, 1901.) 

TAXATION— LICENSE  TAXES-UNIFORMITY. 

1.  Acts  1902,  p.  355,  c.  128,  art.  10,  subd.  8, 
J  32,  provides  that  a  tobacco  factory  shall  pay 
a  license  tax  of  $1  on  the  marketable  value  of 
each  $1,000  of  prodnct  up  to  $100,000,  and  at 
the  rate  of  50  cents  thereafter.  Const  |  174, 
provides  that  all  property  shall  be  taxed  in  pro- 
portion to  its  value,  bat  that  there  may  be  tax- 
ation based  on  income  or  license,  and  section 
181  authorizes  the  payment  of  license  fees  on 
various  occupations  or  a  special  or  excise  tax. 
Held,  that  the  tax  Imposed  by  the  act  of  1902  Is 
uot  a  property  tax,  but  a  license  tax, 

2.  The  statute  does  not  violate  Const  |  171, 
declariDg  that  taxes  shall  be  uniform. 


Appeal  from  Circuit  Court  Franklin  Coun- 


ty. 


*rro  he  ofl!cIalIy  reported.** 
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Action  by  tbe  commonwealtb  against  Stra- 
ta Bros.  Tobacco  Company.  From  a  Judg- 
ment tax  plaintiff,  defendant  appeals,  Al' 

flrmed. 

O'Neal  &  O'Neal  and  D.  W.  Sauders,  for 
appellaut.  C.  J.  Wbittemore  and  Hazelrigg 
^  C'beuault,  (or  tbe  Commouwealtb. 

PATNTBR,  J.  Tbte  action  arises  from  ui 
effort  to  euforce  section  32,  subd.  S,  art.  10, 
c.  128,  p.  355,  Acts  1902,  vhlch  reads. as 
follows:  "That  all  corporations,  associa- 
tions, copartnerships  or  other  persons,  own- 
ing or  operating  a  tobacco  factory  In  this 
Btate,  whereby  the  nntnral  leaf  Is  converted 
process  of  manofacture  into  mannfac- 
tured  product,  Including  cigars  and  ciga- 
rettes, shall  pay  a  license  tax  therefor.  On 
the  manufactured  product  (except  cigarettes) 
for  eacb  factory,  one  dollar  on  the  market- 
able value  of  each  one  thousand  dollars  ot 
such  product,  up  to  one  hundred  tiiousand 
dollars  of  such  product;  and  fifty  cents  on 
each  one  thousand  dollars  of  the  marketable 
value  on  all  in  eceess  of  the  first  one  hundred 
thousand  dollars." 

The  appellant  owns  and  operates  a -tobacco 
factory  wherehi  the  natural  leaf  is  converted 
by  process  of  manufacture  into  a  manufac- 
tured product  For  the  appellant  It  Is  Insist- 
ed (1)  that  It  Is  a  tax  upon  tlie  mannfactored 
product  of  the  tobacco  factory,  not  on  the 
manufacturer's  right  or  privilege  to  conduct 
a  tobacco  manufacturing  business;  (2)  that 
it  Js  a  tax  imposed  under  section  171  of  the 
Oonstltation,  and  Is  in  violation  thereof,  be- 
cause it  is  not  uniform. 

For  the  commonwealth  it  is  insisted  that 
it  is  a  license  or  occupation  tax,  and  is  not  a 
tax  upon  the  product  of  the  tobacco  manu- 
facturer. Section  171  of  tbe  Oonstltution  pro- 
vides that  taxes  shall  be  levied  and  collected 
for  public  purposes  only,  and  that  th^  shall 
l>e  uniform  upon  all  property  snhject  to  tax- 
ation within  the  territorial  limits  of  the  au- 
thority levying  the  tax.  Section  174  provides 
that  all  pn>i)i>i-ty  stiall  be  taxed  In  proportion 
to  its  value,  unless  exempted  by  the  Consti- 
tution, and  it  contains  the  further  provisloa 
which  reads  as  follows:  "*  *  *  Nothing 
In  this  Constitution  shall  be  construed  to  pre- 
vent the  General  Assembly  from  providing 
for  taxation  based  on  Income,  license  or  fran- 
chises." 

The  taxes  provided  for  the  sections  of 
the  Constitution  to  which  we  bare  referred 
are  ad  valorem  taxes.  Section  181  of  the 
Conutltutlon  reads  as  follows:  •  •  The 
General  Assembly  may,  by  general  law  only, 
provide  for  the  payment  of  license  fees  on 
franchises,  stock  used  for  breeding  purposes, 
the  various  trades,  occupations,  and  profes- 
sions, or  a  special  or  excise  tax.  •  *  •» 
The  tax  imposed  Is  not  levied  upon  property. 
It  is  simply  a  license  tax  as  declared  by  tbe 
General  Assembly  in  tbe  act.  The  Constitu- 
tion not  only  does  not  prohibit  the  imposition 


of  such  a  tax.  but  It  expressly  recognbes  t» 
right  of  the  Legislature  to  impose  it  Ii  k 
only  does  so^  but  anthoriaes  it  to  be  iif* 
in  addition  to  an  ad  valorem  tax.  If 
Constitution  lud  been  silent  vpon  tbe  q»- 
tlon,  It  would  bare  been  competent  for  tt 
Legislature  to  have  enacted  tbe  law. 

It  is  aald  in  Cooley  on  Taxathm  tai  H 
p.  S70:  "It  has  been  seen  that  the  sonre^^ 
ty  may.  in  the  discretion  of  its  Legislitir-. 
levy  a  tax  upon  every  species  of  propr; 
within  its  Jurisdiction,  or,  on  the  otbcr  bi!.L 
that  it  may  select  any  particular  8peclei<f 
property,  and  tax  that  only,  If  hi  tbe  op^^ 
of  the  Legislature  that  course  will  be  viie:. 
And  what  is  true  of  pr^rty  Is  true  ot  ifj- 
Ilpges  and  occupati(ms  also;  the  state 
tax  all,  or  it  may  sdect  for  taxattni  ccmii 
classes  and  leave  the  others  untaxed.  Co> 
siderations  of  general  policy  deternUne  vbit 
tbe  selection  shall  be  In  auch  cases,  ai 
there  Is  no  restriction  on  tbe  power  vi  A»-t 
unless  one  Is  imposed  by  the  Cmutltiit^x. 
*  *  *  Gonstitutlonal  provisfom  nqnirbc* 
the  taxation  of  property  by  value  hare  no 
plication  to  the  taxation  of  otho'  SBb>^tv 
and  do  not,  therefore,  by  ImpIicathn.-fiT^ '. 
tbe  taxatl<Hi  now  under  oonstdrntki- 
Again  it  is  said  the  same  anUwr  <|4.v 
680):  "This  is  a  class  of  dealers  mdudob't 
selected  for  exceptional  taxation.  Tbdr  »• 
cupntion  Is  sometimes  taxed  for  fedmL 
state,  and  municipal  parpoaes,  tbongli  iK* 
stocks  are  taxed  as  property,  and  wbitevf? 
has  been  imported  has  paid  a  heavy  du;;. 
The  right  to  levy  these  several  taxes  hu  i> 
most  ceased  to  be  contested.** 

We  do  not  tbhik  tbe  tax  la  lacktaf  b 
the  quality  of  uniformity.  It  Is  the  S£i' 
on  each  person  or  corporation  whidi  Iu^ 
ufactures  the  same  quantity  of  tobacco.  Tl' 
Legislature  bad  the  right  to  impose  a  tn-l- 
uated  license  tax.  The  larger  mainitiin<ir- 
er  Lb  required  to  pay  man  than  the  small- 
er one,  based  upon  the  value  of  the  ir>!- 
uct  manufactured.  If  all  manubctnren  »: 
tobacco,  regardless  of  the  manufacinrrd 
product  produced  by  each,  had  been  made  » 
pay  the  same  license  tax,  then  a  more  pom- 
tial  argument  could  he  made  against  ^  n- 
lidlty  of  the  law  for  lack  of  nnlfonnity  icf 
inequality  of  burden  than  has  bea  m^- 
against  the  law  here  sought  to  be  aif«n<l- 
While  this  is  true,  we  would  not  bo:.!  It 
sound.  If  we  did,  then  It  would  toglcall; 
low  that  a  license  tax  on  retail  liquor  dabn 
would  be  invalid,  because  tbe  one  who  »'i 
a  smalt  quantity  of  liquor  paid  the  biik  u 
the  one  who  sold  many  tim^  as  much. 
court  lias  upheld  ordinances  tmpostnf  ' 
cense  or  occupation  tax  mi  Hvaymen  biwi 
upon  the  number  of  vehicles  employed  .i 
their  business.  Sucb  taxes  are  not 
upon  tbe  value  of  the  vehicles  or  tiw  pn<ct 
derived  from  thefr  use,  but  upon  the  oDmltf 
employed. 

The  Judgment  is  afllrmed. 
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GORMAN  et  al.  t.  GLENN. 

(Court  of  Appeals  of  KcDtucky.   Feb.  16, 1904.) 

EXECUTION— LEVT  ON  LAND— SUBSEQUENT  IN- 
CUMBRANCE—BILL  TO  SET  ASIDBJ-JURISDIC- 
TION— RELIEF— LOCATION  OF  LANI>-RECORD 
OP  EXECUTION  ~  MOTION  TO  QUASH  —  PRE- 
SUMPTION—PLB^ADINO. 

1.  While  ordinarily  an  execatiou  plaiDtlff 
must  enforce  liis  execution  lien  by  a  sale  as 
provided  by  the  statute,  he  may  file  a  petition 
in  enuity  under  Ky.  St  1903,  {  1907a,  to  set 
nslde  a  frandalent  conveyance  or  mortca^, 
and,  as  the  chancellor  has  jniisdictioD  of  the 
parties,  he  may  grant  complete  relief  while  they 
are  before  him,  by  enforcing  the  execution. 

2.  Under  Ky.  St.  1003,  1  1656,  authorizing 
the  issuing  of  an  execution  to  a  county  other 
than  that  in  which  the  judgment  is  rendered,  or 
in  which  the  defendant  resides,  before  an  exe- 
cution has  beeu  returned  therein  "No  property 
found."  when  tbe  plaiutiff,  liis  agent  or  attor- 
ney, shall  file  with  the  clerk  an  aflldavit  stating 
that  the  defendant  in  the  judgment  has  not 
suBlcient  proi>erty  in  either  of  these  counties 
to  satisfy  the  aame  subject  to  execution,  it 
must  be  presomed  that  the  clerk  did  tiis  duty, 
aud  that  the  proper  affidavit  waa  filed  before 
tbe  executions  to  such  other  counties,  and,  on  a 
bill  to  set  aside  a  conveyance  by  the  debtor  of 
the  land  levied  on,  an  allegation  in  the  answer 
that  Qo  execution  had  issued  to  the  county  In 
which  Judgment  was  rendered  is  insufflcieiit  to 
overcome  the  presumption. 

3.  The  county  lu  which  the  judgment  was  ren- 
dered waa  the  proper  forum  for  quashing  the 
execotion  Inned  to  another  county  for  failure 
to  comply  with  the  statute. 

4.  Where  an  execution  creditor  filed  a  bill  to 
set  aside  a  subsequent  mortgage  by  the  debtor, 
an  answer  by  tbe  m<ntgagee  aen:^iig  that  tbe 
mortgage  was  without  consideration,  or  made 
to  hinder  or  delay  tbe  creditor,  and  that  no  rec- 
ord of  the  execution  liens  was  made  in  the 
counter  where  the  land  was  situated,  hut  not 
aTerrmg  that  he  had  parted  with  value  without 
notice,  did  not  bring  him  within  Ky.  St.  1903,  S 
2358a,  Bubsec.  2.  providing  that  no  execution 
shall  affect  a  sabsequent  purchaser  without  no- 
tice nnless  a  memorandum,  showing  the  execu- 
tion, has  beeu  filed  in  the  office  of  the  clerk  of 
court  of  the  county  where  the  land  lies. 

5.  Wha%  en  execution  was  levied  on  two  lots, 
and  the  court  ordered  only  so  much  sold  as 
woald  satisfy  the  execution,  it  is  to  be  pre- 
sumed that  the  property  was  divisible. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Bill  by  D.  A.  Glenn  against  Eliza  Qorman 
and  another  to  set  aside  a  mortgage  execut- 
ed subsequent  to  tbe  levy  of  plaintiff's  ex- 
ecution on  the  land.  From  a  decree  for 
plaintiCr,  defendants  appeal.  Affirmed. 

Hall  is  McLean,  and  W.  C.  HoU,  tor  appel- 
lants. 

HOBSON,  J.  D.  A.  Glenn  on  January  14, 
1887,  had  an  execution  Issued  from  the  ofiSce 
of  tbe  clerk  of  the  Boone  circuit  court  in 
his  favor  against  Eliza  Gorman  for  ^67,  with 
interest  from  September  3,  1877,  and  ¥11.90 
costs,  directed  to  the  sheriff  of  Kenton  coun- 
ty, who  levied  it  on  January  3,  1897,  on  two 
lots  In  Covington,  Ky.,  as  her  property,  sub- 
ject to  a  mortgage  held  by  tbe  Erianger 
Building  &  Loan  Association.  She  thereup- 
on filed  suit  In  tbe  Boone  quarterly  court  in 
which  tbe  Judgment  against  her  had  been 
rendered  enjoining  tbe  collection  of  tbe  ex* 
ecution.  but  sbe  did  not  execute  the  bond  to 


dlschai^e  the  levy  under  section  278  of  the 
Civil  Code.  That  case  was  tried  out,  and, 
Judgment  having  been  given  against  her  dis- 
solving the  Injunction,  sbe  appealed  to  this 
court,  but  her  appeal  was  dismissed  for  want 
of  jurisdiction.  Gorman  v.  Glenn  (Ky.)  58 
S.  W.  776.  On  January  3,  1898,  the  mortgage 
held  by  tbe  building  association  was  releas- 
ed, and  on  May  6,  1898,  Glenn  had  another 
execution  In  bis  faTor  Issued  and  levied 
on  tbe  same  two  lots.  On  May  26th,  Eliza 
Gorman  executed  to  Anna  Sullivan  a  mort- 
gage on  tbe  two  lots  to  secure,  as  recited 
therein,  tbe  payment  of  $1,400.  On  Decem- 
ber 21,  1900,  tbe  injunction  suit  having  been 
finally  settled,  Glenn  filed  this  action  against 
Eliza  Gorman  and  Anna  Sullivan,  alleging 
the  facts  above  stated,  also  that  be  bad  a 
superior  lien  on  tbe  land;  that  the  mort- 
gage from  Gorman  to  Sullivan  was  executed 
without  consideration,  and  was  given  to  bin- 
der and  delay  bim  in  the  collection  of  his 
debt  He  prayed  judgment  subjecting  tbe 
property  to  his  claim.  Eliza  Gorman  filed  a 
general  demurrer  to  the  petition,  and  also 
filed  an  answer  in  which  sbe  set  up  again 
the  same  matters  that  had  been  litigated  in 
tbe  Injunction  suit.  She  also  denied  that  the 
mortgage  to  Anna  Sullivan  was  without  con- 
sideration, or  made  to  delay  or  hinder  tbe 
plaintiff  in  tbe  collection  of  his  debt,  and  al- 
leged that  the  executions  had  been  Issued  to 
the  sheriff  of  Kenton  county  before  there 
bad  been  any  execution  issued  to  the  sheriff 
of  Boone  county.  Anna  Sullivan  filed  an 
answer,  In  which  she  denied  that  tbe  mort- 
gage to  ber  was  without  consideration,  or 
made  to  binder  or  delay  the  plaintiff  In  tbe 
collection  of  his  claim,  aud  sbe  alleged  that 
there  was  no  record  of  the  execution  liens 
relied  on  In  Kenton  county— no  lien  of  record 
in  the  Kenton  county  clerk's  office  or  circuit 
clerk's  office  of  either  execution— at  tbe  date 
the  mortgage  was  given  to  her,  and  that  she 
had  no  notice  of  tbe  execution  levy;  but  she 
does  not  allege  that  sbe  In  fact  paid  Eliza 
Gorman  any  money  or  parted  with  any  con- 
sideration on  tbe  faith  of  the  mortgage. 

Tbe  case  being  submitted  to  tbe  court  ou 
tbe  pleadings,  be  entered  a  judgment  direct- 
ing the  land  or  so  much  of  It  as  might  be 
necessary  to  satisfy  the  plaintitTs  debt  and 
costs  to  be  sold.  The  sale  was  made,  and 
on  the  motion  of  Anna  Sullivan  was  set  aside. 
She  then  filed  an  amended  answer,  assert- 
ing a  Hen  on  the  property  under  ber  mort- 
gage. The  court  ordered  a  resale,  and  at 
this  sale  sbe  bought  the  property  for  $725, 
It  being  appraised  at  $()00.  This  sale  waa 
confirmed  without  objection.  W^ithin  two 
years  from  the  entry  of  the  original  Judg- 
ment Eliza  Gorman  and  Anna  Sullivan  have 
sued  out  from  tbe  clerk  of  tbls  court  an  ap- 
peal therefrom. 

While  ordinarily  an  execution  plaintiff 
must  enforce  his  execution  lien  by  a  sale  as 
provided  by  tbe  statute,  be  may  file  a  peti- 
tion In  equity  under  section  1907a,  Ky.  St 
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190%  to  Mt  aside  a  fraudulent  transfer,  con- 
veyonce,  or  mortgage,  and.  as  tibe  cbancellOT 
has  Jurisdiction  of  the  parties,  he  may  grant 
complete  relief  while  they  are  before  him. 
The  general  demurrer  to  the  petition  was 
therefore  jjaapbtij  oTemded.  The  second  ex- 
ecution created  a  lien  on  the  land  without 
regard  to  what  had  been  done  under  the  first 
Section  1666^  Ky.  St  1903.  autborlzes  the 
Issuing  of  an  execution  to  a  county  other  than 
that  In  wbleh  the  judgment  is  rendered,  or 
In  which  tin  defendant  resides,  befon  an 
^ecntion  bas  been  returned  therein  "No 
property  found,"  when  the  plalntUf,  his  agent 
or  attorney,  shall  iile  with  the  derlL  an  affi- 
davit stating  thot  the  defendant  in  the  Judg^ 
meat  has  not  sufficient  xuraperty  In  either  of 
these  counties  to  satisfy  the  same  subject  to 
execution.  It  must  be  presumed  that  tlie 
clerk  did  his  duty,  and  tiut  the  pnq^  affi- 
davit was  filed  before  the  oracutlons  in  con- 
troversy were  issued.  The  all^tlon  of  tiie 
answer  Is  insufHclent  to  overOuow  the  pre- 
sumption, the  all^ation  being  meniy  that 
no  execution  had  Ifuiurd  to  Boone  county. 
Besides  the  pn^er  forum  for  quashing  the 
execution,  if  this  question  was  desired  to  be 
raised,  would  be  the  Bocme  circuit  court; 
from  whose  clerk's  office  the  execution  is- 
sued. 

Anna  Sullivan  does  not  state  facts  suffi- 
cient to  bring  her  within  subsection  2,  | 
2SSiia,  Ky.  St  1903.  The  execution  levy  was 
older  in  date  than  her  mortgage,  and  was 
superior  to  her,  unless  she  was  a  bona  fide 
purchaser  without  notice.  She  does  not 
plead  any  facts  sufficient  to  show  that  she 
was  a  bona  tide  purchaser.  The  statute  only 
protecta  those  who  have  parted  with  value 
without  notice  of  the  execution  lien,  where 
the  required  memorandum  has  not  been  filed 
in  tile  county  clerk's  office. 

The  court  ordered  only  so  much  of  the 
property  sold  ss  was  necessary  to  pay  CHenn's 
debt  and  costs.  Ttils  was  proper.  We  must 
presume  that  the  property  was  divisible,  as 
It  consisted  of  two  separate  lots.  No  appeal 
is  taken  from  the  order  conflrmlng  the  sec- 
cmd  sale,  and  in  fact  no  exception  was  ffled 
thereto. 

Judgment  affirmed. 


DOnSON  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  Feb.  18,  1904.) 

CRIMINAL  LAW-BILL  OP  BXCBPTION 8- VERITY 
AS  SHOWN  BY  JUDGE'S  CBBTIPICATE. 

1.  The  Terity  of  the  bill  of  excwtloDB,  as 
made  by  the  judge's  certificate  of  his  rulings 
and  exceptions  thereto  in  a  criminal  case,  can- 
not be  assailed  by  bystanders  or  the  aflldavita 
of  interested  parties. 

Appeal  from  Obcuit  Court,  Jetferstm  Conn- 
ty;  Criminal  Division. 

"Not  to  be  officially  reported." 

Charles  Dodson  was  convicted  of  man- 
slangbter,  and  he  appeals.  Affirmed. 


B.  B.  McKay  and  Edwards  ft  Ogdcnt  for 
appellant  N.  B.  Hays  and  Loraine  Ulx.  for 
the  Commonwraltb 

PATNTER.  J.  The  Indictment  und.T 
Which  tiie  appellant  was  tried  charges  bim 
with  the  murder  of  Henry  Womra;  and  the 
Jury  found  blm  guilty  of  mansluDgtiter.  The 
prlntdpal  ground  relied  upon  for  rewrsal  Is 
alleged  objectionable  statememts  made  by 
the  commonwealth's  attmrn^  to  the  Jury  io 
closing  the  argument  In  the  case.  The  bill 
ot  exceptions  signed  by  the  Judge  does  not 
show  that  the  commonwealth's  attiwney 
made  any  statement  In  annment  to  which 
the  defendant  objected,  or  tiiat  be  excepted 
to  the  ruling  of  the  court  im  any  qaeatlon  as 
to  the  propriety  of  the  argument  ot  the  com- 
monwealth's attorney.  The  defendant  aeeki 
to  supplement  the  bill  of  exc^Uona  ae  to 
Impeach  Its  correctness  by  affidaTtta  wfaidi 
were  filed  on  the  motion  for  a  new  trisl. 
These  affidavits  purport  to  give  the  allegeil 
objectionable  remarks  of  tiie  commou- 
wealth's  attorn^.  The  Judge  c«tlfled  to  his 
own  rulings  and  exertions  taken  during  ttw 
progress  of  the  trial,  and  the  verity  4rf  the 
bill  of  exceptions  as  thus  made  cannot  he 
assailed  by  bystanders,  or  the  affldarlts  of 
the  parties  Interested  In  the  litisatlon.  Gar^ 
rott  v.  BatlitF,  83  Ky.  389;  Patteraon  t. 
Commonwealth  of  Kentucky,  80  Kj.  325,  5 
S.  W.  887. 

The  Judgment  is  affirmed. 


GRANT  GOUNTT  BUILDING.  1A)A:S  ft 
SAVINGS  ASS'N  v.  LBMMON  et  aL 
(Goort  of  Appeals  of  Kentucky.   Feb.  12, 19IM.I 

PAYMENT-ACCEPTANCE  BY  CREDITOR— APPU- 
CATIOM  OF  FUND— LIMITATIO.VS— SURKTIES- 
COUMBNOEMBNT  OF  PERIOD. 

1.  Wiun  the  secretary  of  an  aswdation  fte 
a  period  of  some  years  misappropriated  the  as- 
sociation's money,  and  during  the  last  year  of 
the  pwiod  sorreptitionsly  redeposited  a  pert 
thereof,  snrh  redeporit  did  not  become  a  pay- 
ment until  accepted  as  sack  by  the  associatifMi, 
and,  when  it  accepted  it,  It  had  the  right,  by 
agreement  with  the  debtor,  to  apply  it  to  the 
Inst  defalcation,  and  such  ap)ilicatiou  was  con- 
cluKive  of  the  rights  of  the  sureties  for  the 
former  years. 

2.  limitation  begins  to  run  against  the  in  ra- 
tios on  a  fidelity  bond  the  instniit  a  franduleot 
niiKappropriation  of  funds  is  mailc  by  the  pria- 
cipal,  and  not  at  the  end  of  the  year  for  which 
tlie  principal  was  elected  to  the  positimi  of 
tnist. 

Appeal  from  Circuit  Court,  Grant  Gonuty. 

"Not  to  be  officially  reported," 

Action  by  the  Grant  County  Bolidlng,  Loan 
ft  Savings  Association  against  3.  R.  IvCin- 
moil  and  others.  From  a  Judgmoit  for  de- 
fendants, plaintiff  appeals.  Reversed. 

Clore,  Dlckerson  ft  Clayton  and  R.  L. 
Webb,  for  appellant  A.  G.  De  Jamette,  for 
appellees. 

1.  Bse  UmlUtfoa  at  Actioaa.  vol.  n.  Oaat.  DIe. 
1 2S7.  — .  -.^ 


Digitized  by 


Google 


Ky.)     GRANT  COUNTT  BUILDING,  LOAN  ft  SAVINGS  ASS'N  t.  LBMMON.  875 


BARKER,  J.  John  R.  Westover  was  elect- 
ed aecpetary  and  treasurer  of  the  Grant 
County  Building,  Loan  &  Savings  Associa- 
tion In  July,  189S,  and  was  annually  there- 
after re-elected  until  1902,  IncluBlve.  For 
each  of  the  years  he  was  so  elected  and  acted 
as  secretary  he  gave  a  separate  bond  with  | 
sureties.  During  the  year  elapsing  from  July 
8,  1895,  to  July  8,  1886,  he  fraudulently  mis-  : 
appropriated  and  withheld  the  sum  of  |101.-  j 
94  of  the  association's  money,  In  the  year 
elapsing  from  July  8,  1896,  to  July  8,  1897, 
he  fraudulently  misappropriated  and  with- 
held the  sum  of  $100,  and  In  1901  and  1902 
be  fraudulently  misappropriated  and  with- 
held the  sum  of  $2,500.  During  the  latter 
period  he  surreptitiously,  and  without  the 
knowledge  of  the  association,  commenced  to  ■ 
pay  hack  In,  sums  of  $20  per  month,  by  se-  | 
cretly  depositing  In  the  bank  where  Its  funds 
were  kept,  until  he  had  covered  back  Into 
the  treasury  the  sum  of  $520.  About  this 
time  the  association  employed  an  expert 
liookkeepcr  to  examine  his  accoimts,  who  dis- 
covered the  TBrlous  defalcations  herein  set 
forth,  and  the  various  monthly  deposits. 
When  this  fraud  was  discovered,  the  secre- 
tary agreed  with  the  association  that  the 
monthly  deposits,  amounting  In  the  aggre- 
gate to  $620,  should  he  credited  upon  the  de- 
falcations occnrring  during  the  years  1901 
and  1902.  Having  made  this  settlement,  the 
association  Instituted  this  action  on  the  bonds 
of  the  secretary  for  the  years  1895-06  and 
1S96-97  for  the  purpose  of  recovering  Judg- 
ment against  the  sureties  therein.  The  peti- 
tion Is  In  two  paragraphs— the  first  setting 
up  the  bond  for  the  year  1895-96  and  the 
breach,  and  praying  Judgment  against  the 
sureties  for  the  sum  of  $101.94;  the  second 
paragraph  setting  out  the  bond  for  1896-97 
and  the  breach,  and  praying  judgment  for 
the  sum  of  $100  against  the  sureties.  To 
the  action  set  up  in  the  first  paragraph  of 
the  petition  the  sureties  pleaded  the  seveu- 
years  at»tute  of  limitation,  contained  In  sec- 
tion 2551  of  the  Kentucky  Statutes  of  1808. 
and  to  the  first  and  second  paragraphs  they 
pleaded  the  monthly  payments  made  during 
the  years  1901  and  1902,  which  aggregated, 
as  before  said,  the  sum  of  $520,  claiming  that, 
as  neither  the  defaulting  secretary  nor  the 
assodation  had  made  application  of  these 
sums,  the  law  applied  them  to  the  oldest  In- 
debtedness existing  at  the  time,  to  wit,  the 
defalcations  occnrring  dnrlng  the  years  1885- 
90  and  1896-87. 

There  is  no  contrariety  In  the  evidence  In 
this  case,  and  the  Issues  arising,  therefore, 
are  of  law.  The  case  was  submitted  to  the 
court  without  the  intervention  of  a  Jury,  up- 
on an  agreed  statement  of  the  tacts.  The 
court  held  that  the  $520  paid  during  the  years 
1901  and  1902  were  to  be  applied  upon  the 
oldest  indebtedness  for  the  following  rea- 
sons: After  stating  the  facts,  as  agreed  by 
the  parties.  It  Is  said  In  the  opinion:  "Upon 
the  foregoing  finding  of  fitcti  tbe  court  la 


of  opinion  that  the  agreement  between  plain- 
tiff and  J.  R,  Westover  to  apply  the  $520  to 
the  payment  of  the  $2,500  default  made  in 
1801  and  1902  was  void  as  to  the  defendants, 
because  it  was  not  applied  at  the  time  of 
payment,  but  several  months  after,  and  that 
tbe  law,  in  the  absence  of  an  agreement  to  ap- 
ply at  the  time  of  payment,  made  the  appli- 
cation to  the  oldest  Items  of  default,  and 
therefore  should  be  applied  to  discharge  the 
default  for  which  the  defendants  had  become 
liable." 

To  this  coneluBion  of  the  court  we  cannot 
agree.  Assuming  it  to  be  true,  as  a  propo- 
sition of  law,  that,  where  a  debtor  owes  sev- 
eral dUTerent  sums,  and  makes  payments. 
In  the  absence  of  any  application  of  these 
payments  to  any  special  debt  by  either  the 
debtor  or  creditor  the  law  applies  them  to 
tbe  oldest  debt,  we  think  the  court  erred  In 
concluding  that  there  bad  been  such  a  pay- 
ment by  thfe  debtor  as  put  the  creditor  upon 
Its  election  as  to  which  of  Its  seveml  debts  it 
would  make  tbe  application.  Tbe  debtor  has 
tbe  first  right  of  applying  the  payment  If 
he  fails  to  make  application,  then  the  creditor 
may  apply  It  as  he  sees  fit  This  is  a  valu- 
able right  to  a  creditor,  and  one  of  which 
h«  cannot  be  deprived  without  his  consent 
or  vrlthout  laches  on  his  part.  No  payment 
can  be  made  without  tbe  acceptance  of  the 
creditor.  This  rule  Is  well  stated  In  the  Am. 
&  Eng.  Encycl.  of  Law,  2d  Edition,  22d  vol- 
ume, page  577,  in  the  following  language: 
"Zn  order  that  a  transaction  may  operate  as 
a  payment  It  is  essential  that  tbe  money  or 
property  delivered  to  the  creditor  be  accept- 
ed as  a  discharge  of  the  debt  If  It  Is  ac- 
cepted for  some  other  purpose,  it  does  not 
operate  as  a  payment.  And  a  fortiori  a  mere 
tender  by  the  debtor,  without  acceptance  by 
the  creditor,  has  no  effect  as  a  payment. 
The  payment  is  complete  aa  soon  as  the  mon- 
ey or  property  Is  delivered  to  and  accepted 
by  the  creditor  aa  payment" 

Applying  the  principle  thus  announced,  it 
would  follow  that  tbe  secret  deposits  of  mon* 
ey  by  tbe  secretary  to  the  credit  of  the  asso- 
ciation were  not  payments  until  the  latter 
accepted  them  as  such;  and  the  ^reed  facts 
show,  that,  as  soon  as  the  association  became 
aware  of  the  defalcation  and  various  dfr 
posits,  with  the  consent  of  the  debtor  It  ap- 
plied them  to  the  last  defalcation.  If  these 
monthly  deposits  can  be  considered  as  pay- 
ments within  the  meaning  of  the  law,  so  as 
to  put  the  creditor  upon  Its  election,  then 
it  would  follow  that  one  can  do  secretly  and 
surreptitiously  what  he  cannot  do  openly  and 
above  board.  One  who  owes  a  debt  cannot 
make  a  lawful  tender  of  a  part  of  the'  sum 
due  by  bim.  In  order  to  make  a  legal  ten- 
der of  an  indebtedness,  the  debtor  must  ten- 
der the  full  sum  due  in  lawful  money.  The 
conclusion  reached  by  the  learned  trial 
Judge  makes  a  surreptitious  deposit  of  $20 
per  month,  without  the  consent  of  the  cred* 
Itor,  a  payment,  when  no  one  will  ffispute 
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tbat,  if  be  had  come  to  his  creditor  with  the 
f20  In  his  band,  and  tendered  It,  It  would 
not  have  constituted  a  payment,  pro  tanto, 
without  the  creditor's  consent  The  applica- 
tion of  the  money  deposited  to  the  last  in- 
debtedness was  made,  both  by  the  debtor 
and  the  creditor,  as  soon  as  the  latter  knew 
of  or  accepted  It  as  payment,  and  this,  we 
think,  was  conclusive  of  the  rights  of  the 
sureties. 

The  conclusion  thus  reached  makes  It  nec- 
essary for  us  to  pass  upon  the  validity  of 
the  plea  of  the  statute  of  limitations  as  to 
the  cause  of  action  set  up  In  the  first  para- 
graph of  the  petition.  Appellant  contends 
that,  Inafinmcb  as  the  bond  of  the  secretary 
was  execiitrd  annually,  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  end  of 
the  year  in  which  the  defalcation  occurred. 
If  this  be  so,  then  the  statute  did  not  bar  the 
cause  of  action  in  question;  but  If  the  stat- 
ute b^an  to  run  from  the  time  of  the  de- 
falcation, then  the  seven  years  had  elapsed, 
and  the  bar  was  complete.  We  know  of 
no  basis  for  the  contention  of  appellant  on 
this  question.  The  cause  of  action  of  the 
association  arose  against  the  secretary  and 
bis  sureties  the  Instant  the  fraudulent  mis- 
appropriation of  its  funds  took  place,  and 
not  from  the  end  of  the  year  for  which  the 
secretary  was  elected;  and  it  follows,  as  a 
consequence,  that  the  cause  of  action  set  up 
in  the  first  paragraph  of  the  petition  was  bar- 
red on  the  17th  day  of  January,  1903,  at 
wtilch  time  this  action  was  instituted. 

In  the  case  of  Schwearman  v.  Common- 
wealth, 99  Ky.  296,  3S  S.  W.  140,  which  was 
an  action  against  sureties  on  an  official  bond, 
it  was  contended  that  the  cause  of  action  did 
not  commence  to  run  against  the  sureties  un- 
til the  fraud  of  the  principal  was  discovered. 
This  court  held  that  this  contention  was  not 
sound,  but  tbat  the  cause  of  action  arose  up- 
on the  perpetration  of  the  fraud,  and  said, 
"In  our  opinion,  the  only  conditions  or  acts 
which  do  stop  the  running  of  the  statute  of 
limitations  in  favor  of  sureties  are  prescrib- 
ed in  section  2552;"  and  these  have  no  appli- 
cation to  the  case  at  bar. 

I-'or  those  reasons,  the  Judgment  is  revers- 
ed for  proceedings  consistent  with  this  opin- 
ion. 


ILLINOIS  CENT.  K.  CO.  v.  BEOUGHTON. 
(Court  of  Appeals  of  Kentacky.  Feb.  18, 1904.) 

RAILROAD— NHQLTOENCE— DUTY  TO  TRESPASS- 
ER—CONTRIBUTORY NEQLIOENCB. 

1.  Whpre  due  winhiiiK  to  orosa  a  railway  track 
on  which  cars  were  standio^  climbed  on  one 
nnd  siiirtPd  to  walk  across  on  a  projecting 
plnnk,  the  compauy,  bavioe  no  knowledge  of  his 
presence  there,  was  not  liable  for  his  injury 
resulting  from  the  backing  of  other  cars  against 
the  one  he  was  on. 

2.  Where  one  In  croflfiing  a  railway  track, 
hflvinft  hoard  the  whittle  of  a  train  at  a  dis- 
fanco.  but  not  knowiiifc  of  its  immediate  proi- 
in^ity,  climbed  on  a  car,  and,  standing  erect, 

'ying  articles  tu  each  hand,  started  to  walk 


across  on  a  plank  projecting  abont  18  incfafrs. 
he  was  guilty  of  such  gross  oegligence  ai  t!> 
preclude  bis  recovery  for  his  injury  from  ott'i 
cars  backing  against  the  one  he  was  on,  evsi  if 
the  company  was  negligent  in  failing  to  dm 
warning,  by  bell  or  whistle,  of  the  approach  ol 
the  additional  cars. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  Wiiiiam  Brougbton  against  the 
Illinois  Central  Bailroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Beversed. 

H.  P.  Taylor,  for  appellant  O.  E.  Smith. 
M.  h.  Heavrln  and  B.  H.  Woodward,  tor  aih 
pellee. 

BABKEB,  J.  The  appellee,  at  tlie  time  of 
bis  iQjury,  was  In  the  employ  of  the  Taylor 
Coal  Company,  at  its  mines  In  Ohio  comity, 
Ky.  Hla  usual  buainess  was  wwfcing  onder 
the  tipple,  loading  cars,  and  dresdng  off  the 
tops  of  those  loaded,  so  as  to  prevent  tbe  coal 
from  joetling  off  during  tbe  moving  of  the 
train;  being  what  is  technically  called  a 
"trtmmor."  Aft^  the  r^rular  working  boon, 
it  was  hlB  duty  to  clean  np  the  fallen  coal 
aroimd  the  tipple,  and  remove  sulphnr  Innqv 
out  of  the  way,  and  to  lock  np  snch  tools  as 
he  and  his  aasietanta  had  been  using  dorias 
the  day.  Appellee  received  the  injuries 
which  be  complains  at  or  near  6  o'cloA  p. 
m.  The  regular  work  tor  the  outside  em- 
ployee of  tbe  company  was  over  at  4  o'clock 
p.  m.,  but  appellee  and  his  assistant  Jim  Mil- 
ler, were  required  to  do  the  extra  work  of 
cleaning  up  sulphur  lumps  and  locking  op  tlie 
tools  after  the  regular  day's  work  was  over. 
This  required  some  20  or  SO  minutes.  AppeJ- 
lee  testifies  tbat  after  he  and  Jim  Miller  tiad 
cfeaned  up  around  the  tipple  he  carried  about 
half  of  the  tools  over  to  the  toolhonse  and 
placed  them  therein;  that  instead  of  going 
back  at  once  for  tbe  remainder,  be  left  them 
where  they  were,  and  went  up  to  the  com- 
pany's store  for  tbe  purpose  of  obtolnin; 
checks  with  which  to  purchase  his  landlady 
a  lamp  nnd  chimney;  that  after  maklBg 
these  purchases,  he  came  back  with  them  in 
his  hand  and  his  dinner  bucket  on  bis  arm. 
and,  thus  laden,  he  undertook  to  go  back  to 
the  place  where  he  had  left  the  tools.  In  order 
to  bring  them  over  to  the  toolhonse:  Tliere 
were  standing  upon  the  switch  which  led  to 
the  company's  tipple  six  empty  coal  cars, 
which  were  standing  directly  between  him  ami 
tbe  tools  on  the  far  side.  Instead  of  going 
around  these  empty  cars,  he  undertook  to  cross 
over  them  by  climbing  up  upon  one  of  them, 
and  walking  along  a  projecting  plank  about  IS 
inches  wide.  While  be  was  thus  standing 
erect  upon  this  plank,  an  engine  and  nine 
additional  empties  were  backed  In  on  the 
switch  by  the  employte  of  appellant,  bump- 
ing against  those  over  which  appellee  was 
crossing,  and  throwing  falm  to  the  gronnd 
by  the  jostle,  dragging  him  some  distance, 
and  injuring  bla  leg  and  heel  bo  aeverely  as 
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to  make  him  permanently  a  cripple.  Appel- 
lee did  not  know  of  the  tmmediate  proximity 
of  the  train,  although  he  had  heard  it  whistle 
some  distance  off,  but  did  not  hear  it  whistle 
at  a  crossing  about  200  yardtr  from  the  emp- 
ties, at  which  point  It  was  their  duty  and 
custom  to  sound  the  whistle,  upon  which  ap- 
pellee and  other  employes  of  the  mine  had 
come  to  rely.  No  bell  was  sounded,  and  he 
did  not  know  of  any  immediate  danger  until 
the  train  was  backed  against  the  empties 
over  which  he  was  crossing.  Upon  the  trial 
of  the  case  below,  the  Jury  awarded  a  ver- 
dict of  $1,300  In  favor  of  the  appellee,  from 
which  judgment  this  appeal  is  prosecuted. 

The  first  question  which  arises  for  decision 
is  whether  or  not  appellant  was  entitled  to 
B  peremptory  instruction.  According  to  his 
own  testlmouy,  appellee  had  no  duty  to  per- 
form which  required  him  to  climb  upon  the 
empty  cars  after  4  o'clock;  his  boarding  the 
empty  car,  for  the  purpose  of  crossing  over, 
was  for  his  own  convenience  entirely,  and 
not  in  the  discharge  of  any  duty  which  he 
owed  the  mining  company;  he  had  no  right 
to  use  appellant's  cars  as  a  passway;  having 
no  duty  that  called  him  thereon,  but  using ' 
them  for  his  own  convenience,  be  was  a  uiere 
trespasser,  and  appellant  owed  him  no  duty 
other  than  to  refrain  from  injuring  him  after 
his  perilous  position  was  discovered— of  which 
latter  fact  there  is  no  evidence  in  the  record. 
The  fact  that  he  had  to  go  back  for  his  tools 
did  not  authorize  him  to  cross  over  appel- 
lant's empty  cars;  its  employ^  were  not 
bound  to  anticipate  bis  presence  where  he 
had  neither  duty  nor  right  to  be,  and,  owing 
him  no  duty,  could  not  be  guilty  of  negli- 
gence with  regard  to  him  until  after  his  per^ 
11  was  discovered. 

This  case  comes  both  within  the  letter  and 
the  reasoning  of  the  opinion  in  the  case  of 
the  Louisville  &  Nashville  R.  R.  Co.  v.  Hook- 
er <Ky.)  64  S.  W.  638.  Hocker  was  In  the 
employ  of  the  Louisville  &  Nashville  Ball- 
road  Company  as  telegraph  operator  at  Its 
station  at  Latonia,  Ky.  Having  occasion  to 
go  to  a  water-closet  placed  in  the  yard  for 
the  convenience  of  the  employ^,  he  left  his 
post,  walked  across  the  company's  tracks, 
and.  instead  of  going  to  the  closet,  went  be- 
tween some  cars,  which  were  standing  on 
one  of  the  tracks,  for  his  own  private  pur- 
pose. While  there,  an  engine  was  backed 
against  t)ie  cars  between  which  he  was  stand- 
ing, seriously  Injuring  him.  No  whistle  was 
blown,  and  no  bell  was  rung,  to  warn  him 
that  the  engine  was  about  to  be  backed 
against  the  cars.  After  reviewing  the  au- 
thorities, the  court  said:  "The  cars  between 
which  he  was  standing  were  coupled,  and 
there  was  no  reason  to  expect  his  presence 
at  tluit  places  and  there  Is  no  testlmouy  which 
tends  In  the  slightest  degree  to  show  that 
any  servant  at  the  company  knew  he  was 
there.  He  knew  from  long  experience  that 
the  switch  opening  from  this  track  to  the 
lead  track  conld  be  opened,  as  he  teBtifles,  In 


a  second,  and  was  likely  to  be  so  opened  at 
any  moment.  Both  ordinary  prudence  and 
the  rules  of  the  company  required  that  he 
should  look  after  and  l>e  responsible  for  his 
own  safety.  It  seems  to  us,  from  the  undis- 
puted facts  of  this  case,  that,  as  appellee  was 
not  In  his  place  of  business,  or  in  the  dis- 
charge of  any  duty  imposed  upon  him  by  his 
employment,  the  appellant  company  owed 
him  no  duty  except  to  avoid  Injuring  him 
after  It  had  discovered  Ms  perilous  position. 
Even  If  it  be  admitted  that  there  was  negli- 
geuce  on  the  part  of  the  employes  of  the  com- 
pany In  running  cars  upon  the  switch,  the 
contributory  negligence  of  appellee  was  so 
great  as  to  preclude  a  recovery."  In  response 
to  the  petition  for  rehearing  (65  a  W.  110)  it 
was  said:  "It  was  gross  negligence  in  appel- 
lee to  stand  between  the  cars  for  this  pur- 
pose, and,  there  being  no  proof  that  his  dan- 
ger was  perceived  by  those  In  charge  of  the 
train,  before  the  Injury  or  in  time  to  avoid 
it,  a  peremptory  Instruction  should  have  been 
given  to  the  Jury  to  find  for  the  defendant. 
A  railway  yard  la  necessarily  a  dangerous 
place,  and  one  who  goes  between  standing 
cars  in  such  a  yard  for  purposes  of  his  own 
takes  the  chances  of  injury."  See,  also,  Mc- 
Dermott  v.  The  Ky.  Cent  R.  R.  Co.  (Ky.)  20 
S.  W.  380;  Kentucky  Cent.  R.  R.  Co.  v.  Gas- 
tlneau's  Adm'r,  83  Ky.  119;  and  Brown's 
Adm'r  t.  L  &  N.  B.  R.  Oo.  (Ky.)  SO  S.  W. 
639. 

Appellant  was  Injured  on  the  5th  day  of 
February,  at  or  near  5  o'clock  p.  m.;  It  was 
then  dark;  he  knew  that  It  was  about  time 
for  the  train  to  come  In,  and  he  knew  that 
when  it  did  come  in  on  the  switch  it  was  lia- 
ble to  back  against  the  empties  over  which 
he  was  crossing;  he  beard  the  train  far  down 
the  track,  but  did  not  know  of  its  immediate 
proximity;  and,  as  said  In  the  Hocker  Case, 
even  If  It  be  considered  negligence  for  appel- 
lant's employes  to  back  against  the  empties 
without  warning,  appellee's  undertaking  to 
cross  in  the  manner  In  which  he  did,  by 
walking  upon  a  narrow  plank  18  inches  wide, 
standing  perfectly  erect,  with  his  hands  oc- 
cupied in  holding  a  lamp  and  chimney  and 
his  dinner  bucket,  so  as  to  prevent  the  possi- 
bility of  his  saving  himself  in  case  of  an  ac- 
cident, was  such  gross  negligence  as  war- 
ranted the  granting  of  appellant's  motion  for 
a  peremptory  Instruction.  We  are  of  opinion 
that,  upon  appellee's  own  testimony,  the  court 
should  have  awarded  the  peremptory  instruc- 
tion asked  for  in  favor  of  appellant 

Judgment  reversed,  for  prooeedlogs  ooo- 
alstent  b»ewlth. 


EVANS  V.  MOTLEY. 
(Court  of  Appeals  of  Kentucky.   Feb.  18, 1904.) 

PRIVATE  ROAD— PRESCRIPTIVE  RIOHT— FOR- 
FBITUBE  OF  RIGHT  TO  ROAD— STIPULA- 
TIONfr-RIOHT  TO  MAKE. 

1.  Proof  that  an  owner  established  a  pass- 
way  over  his  land  to  a  public  road,  solely  for  his 


Digitized  by 


Google 


878 


78  SOUTHWBSIIilBN  BBFOBTBR. 


own  coDTeDlence,  and  which  was  ranlr  used 
bT  others,  does  not  establish  a  preBcriptive 
right  to  the  passway  in  a  deviaee  of  a  part  of 
the  premises  ezclnded  from  the  public  road  ex- 
cept by  meaoH  of  the  p&aewtiy. 

2.  A  devisee  of  laud,  bordering  on  a  public 
hif^way.  charged  with  the  burden  of  providing 
a  suitable  passwa^  to  the  devisees  of  land  ex- 
cluded from  tlie  highwajr,  has  do  right  to  atipn- 
late  that  the  passway  shall  be  forfeited  by  the 
failure  ou  the  part  of  th«  deviacM  to  ketp  th« 
frates  over  the  passway  closed. 

Appeal  from  Circuit  Court.  Allen  Ooimlr. 

"Not  to  be  offlclatly  reported." 

Action  by  P.  D.  Evana  again^  B.  U.  Mot- 
lej.  From  a  judgment  dismlsaing  the  peti- 
tion, plaintiff  appeals.  Berened. 

Tha  ff^wlng  J»  tlw  map  nferted  to: 


R.  W.  Bradburn  and  Gknd  &  Gaipcnter. 
for  appellant  John  M.  Willdna,  ftir  appel- 
lee. 

BCRNAM,  a  J.  John  A.  MoUer  died  a 
resident  of  Allen  county  in  the  Tear  ISsS. 
the  owner  of  a  large  bonndory  of  bud  la 
what  was  known  aa  '*Motley*B  Botd,**  on 
Barren  rlrer.  Shortly  before  hla  de«fli,  be 
divided  llda  tract  of  land  Into  three  partt. 
and  by  hla  wUl,  wblcb  was  duly  jaorta  and 
recorded  after  his  death,  devised  tbeae  re- 
spective irfeoes  to  hla  two  sons,  G«orge  W. 
and  E.  TT.  Ifotfey,  and  to  the  cblldrai  of  his 
dead  daughter.  Mrs.  John  L.  Bvans.  The 
location  and  divltfon  Unea  of  flwe  reapectiTe 
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tracts  of  land  are  ebown  In  a  map  made  liy 
L.  Bowcher,  filed  with  tbls  opinion.  The 
lot  wblcb  he  gave  to  his  son  K.  U.  Motley 
embiBced  the  homestead,  and  ran  from  the 
rlTer  on  the  west  to  the  river  on  the  east, 
and  separated  the  parts  devised  to  O.  W. 
Motley  and  to  the  Evans  ciiildrea  tram  the 
public  roftd.  During  the  life  of  J.  A.  Mot- 
ley he  made  use  of  a  passway  which  ran 
along  the  eastern  side  of  bis  boundary  of 
land.  In  order  to  get  from  the  front  of  his 
farm  back  to  the  land  lying  In  the  bend. 
This  pasBway,  after  the  division  of  the  en- 
tire tract  of  land,  crossed  the  land  devised 
to  E,  V.  Motley,  and  connected  the  lands  de- 
vised to  the  Brans  children,  but  dia  not 
touch  either  piece  devised  to  Q.  W.  Motley. 
It  followed  a  dgzag  course  through  a  bound- 
ary of  heavily  timbered  land,  and  did  not 
connect  any  particular  pieces,  but  was  simply 
used  bj  John  A.  Motley  as  a  matter  of  con- 
venience. In  making  the  division  of  his  land 
among  his  children,  testator  made  no  provi- 
sion for  a  passway  from  the  back  land  de- 
vised to  O.  W.  Motley  and  the  Evans  chU- 
dren  to  the  pnbllc  road.  It  appears  from 
the  map  that  the  only  public  road  which  this 
boundary  of  land  bordered  on  was  the  one 
from  SeottvfUe,  In  Allen  county,  to  Bowling 
Green,  in  Warren  county.  At  the  time  ct  the 
division  of  his  lands,  John  A.  Motley  told 
both  his  son  Q.  W.  Motley  and  his  son-in-law, 
Evans,  that  he  intended  to  provide  a  pass- 
way  from  the  back  land  to  the  pnbllc  road. 
With  the  view  of  carrying  out  the  purpose  of 
his  &ther  In  this  respect,  E.  U.  Motley  open- 
ed a  road  beginning  at  the  letter  B  on  the 
pla^  along  the  line  between  the  land  of  B. 
U.  Motley  and  the  Evans  children,  but  wholly 
npon  his  own  land,  to  the  letter  x,  and  thence 
across  his  land  to  the  figure  1,  which  Is  the 
division  comer  of  the  southern  boundaries 
of  the  land  between  O.  W.  Motley  and  the 
Evans  children,  from  this  point  ont  to  the 
public  road  at  figure  6;  and  at  the  same  time 
executed  a  deed  to  the  passway  20  feet  wide 
to  O.  W.  Hotl^  and  the  Evans  children,  In 
which  the  true  location  of  the  passway  is 
described  by  courses  and  distances.  In  this 
deed  E.  U.  Motley  reserved  the  right  to  put 
izatn  across  the  passway,  and  stipulated  that 
the  second  parties  were  to  keep  them  closed, 
and.  In  the  event  of  their  failure  to  do  so, 
that  the  deed  to  the  passway  should  become 
null  and  void.  The  appellant,  P.  D.  Evans, 
one  of  the  children  of  J.  L.  Evans,  refused 
to  acc^  this  passway,  and  Instituted  this 
suit  against  E:  V.  Motley,  asking  that  be  be 
perpetually  enjoined  from  In  any  wise  ob- 
structing the  old  passway  which  ran  par^ 
alle)  to  the  new  road,  some  250  or  300  feet 
distant,  upon  the  ground  that  the  new  pass- 
way  was  not  suitably  located  for  a  road,  and 
claiming  the  old  passway  by  prescription. 
The  issues  were  made  up  In  this  proceeding, 
proof  taken,  and.  vpoa  final  submission,  the 
circuit  Judire  di<vnlsscd  plaintiff's  petition, 
and  be  has  appealed. 


We  think  the  evidence  in  this  case  entirely 
fails  to  establish  any  prescriptive  right  in 
appellant  to  the  use  of  the  old  passway.  It 
was  established  by  John  A.  Motley  over  his 
own  land,  and  solely  for  his  own  convenience, 
and  was  rarely  used  by  any  one  else. 

The  evidence  also  falls  to  support  the 
contention  that  the  new  passway  dedicated 
by  appellee  Is  not  a  convenient  or  suitable 
one.  In  fact,  It  Is  quite  apparent,  from  an 
Inspection  of  the  plat,  that  It  affords  a  much 
more  convenient  ontlet  to  the  public  road 
from  the  back  land  of  O.  W.  Motley  and 
the  appellant  than  the  old  road,  and  that  the 
trial  court  properly  refused  the  injunction 
sought.  However,  appellee  took  the  land 
devised  to  him  by  his  father  charged  with 
the  burden  of  providing  a  suitable  and  con- 
venient paasway,  having  regard  to  the  pecu- 
niary rights  ot  all  the  parties,  from  the 
back  land  of  appellant  to  the  public  road; 
and  he  had  no  right  to  stipulate  that  this 
passway  slunfld  be  forfeited  by  a  fitilore  on 
the  part  of  appellant  or  G.  W.  Motley  to  keep 
gates,  that  he  might  ^ect  thereon,  closed. 
For  any  violation  of  his  rights  In  this  re- 
spect, the  law  affords  an  adequate  remedy. 
For  this  reason  al<me,  the  Judgment  Is  re- 
versed, and  cause  remanded,  with  Instruc- 
tions that  the  trial  court  enter  a  Judgment 
establishing  the  passway  for  tbe  ba<A  lands 
of  the  Evans  children  and  G.  W.  Motley 
along  the  line  Indicated  In  tbe  deed  from 
E.  U.  tlofley  and  wife  to  O.  W.  Motley,  re- 
serving to  B.  JJ.  Motley  the  right  to  estab- 
lish gates  thereon  at  convenient  places,  and 
for  other  proceedings  consistent  with  -  this 
opinion. 


PAGE  et  sL  V.  SOUTHERN  CONST.  00. 
et  al. 

(Court  of  Appeals  of  Kentucky.  Feb.  4,  1904.) 

PROCKDURD-WAIVBR  OP  OBJECTION— 
JUDGMENT. 

1.  Parties  who  are  summoDed  to  answer  a 
cross-petition,  or  who  enter  their  appearance 
thereto,  m«y  not,  after  jndmuent,  for  the  first 
time,  question  the  right  of  tlioae  fillne  the  peti- 
tion to  have  the  issues  raised  by  It  determined 
by  such  procedure. 

2.  Where  a  party  entitled  to  the  Jndgment  In 
effect  wairefi  Its  rlffbt  thereto,  and  lets  it  go 
in  fovor  of  others,  those  against  whom  It  is  ren- 
dered cannot  complain. 

Appeal  from  Circuit  Court  Webster 
County. 

"Xot  to  be  officially  reported." 

Action  between  Thomas  S.  Page  and  oth- 
ers and  the  Southern  Construction  Company 
and  others.  From  a  Judgment,  Page  and  oth- 
ers appeal.  Affirmed. 

M.  C.  A  G.  D.  Givens,  for  appellants.  W. 
B.  Bourland,  Lockett  &  Lockett,  J.  M.  Dick- 
inson, and  PIrtle  &  Trabue,  for  appellees. 

PATNTER,  J.  Several  actions  were  pend- 
ing—some by  the  property  owners  against  the 
Kentiieky  Western  UnUway  Company  to  re- 
cover damages  for  the  upyroprlutlon  of  land 
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for  the  right  of  way,  and  some  by  that  com- 
pany agalnat  certain  property  owners  to  con- 
demn property  for  the  right  of  way^  These 
actions  were  consolidated  without  objection. 
The  railway  company  filed  an  answer  mak- 
ing an  Issue  upon  some  of  the  averments  In 
the  petitions.  Subsequently  It  and  Its  co- 
defendant  the  Southern  Construction  Com- 
pany died  an  amended  answer,  and  m^e  It 
a  cross-petition  against  more  than  SO  persons 
who  had  guarantied  the  right  of  way  for  a 
railroad  between  Dixon  and  some  point  on 
the  Illinois  Central  Railroad,  and  sought  to 
make  them  pay  the  balance  due,  growing  out 
of  the  acquisition  of  the  right  of  way.  Some 
of  the  defendants  were  served,  and  others  en- 
twed  their  appearance.  None  of  them  ob- 
jected to  the  answer  as  a  cross-petition  be- 
fore the  Judgment  was  rendered,  or  question- 
ed the  right  of  appellees  to  have  the  Issue 
raised  fay  It  determined.  It  Is  too  late  for 
those  who  had  been  summoned  to  answer  It, 
or  those  who  mtered  their  appearance  there- 
to to  question  the  correctness  of  the  fbrm 
of  procedure. 

The  answor  of  the  Kentucky  Western 
Railway  Company  contains  averments  show- 
ing it  was  duly  IncoipOTated  undo:  the  laws 
of  this  state,  and  that  It  had  the  right 
to  acquire  a  right  oif  way  for  a  railroad. 
The  answer,  as  amended,  constituted  the 
cross-petlUon.  Bo  the  necessary  averments 
were  made  to  show  the  railway  company  had 
the  right  to  maintain  the  action  on  the  con- 
tract. Curry  t.  Kentucliy  Western  Railway 
Co.  (opinion  dtilvered  Feb.  8.  iSM)  78  8. 
W.  435. 

It  Is  Insisted  that  the  Judgment  Is  errone- 
ous because  it  Is  In  fiivor  of  certain  persons 
who  are  nqt  parties  to  the  action.  Some  of 
them  were  parties  to  the  record.  It  Is  tme, 
the  nppellee  the  Kentucky  Western  Railway 
Company  was  entitled  to  the  Judgment;  but 
it,  in  effect,  waived  Its  right  to  It,  and  let 
It  go  in  favor  of  the  parties  to  whom  the 
amount  recove^d  was  due.  In  effect,  It  was 
a  Judgment  In  favor  of  that  company  for  the 
use  of  the  parties  named  therein.  It  Is  bound 
by  it.  and  now  asks  to  have  it  affirmed.  Cer- 
tainly the  judgment  for  that  reason  Is  not 
prejudicial  to  appellants. 

The  reasons  we  have  given  for  affirming 
the  Judgment  were  sufficient  for  the  refusal 
of  the  lower  court  to  deny  ai^ellanta  a  new 
trial.  Both  Judgments  are  affirmed. 


McADAHS  ft  MORFOBD  v.  NORTON'S 
ASSIGNEE. 

(Court  of  Appeals  of  Keiitucl:y.  Feb.  12,  1904.) 

WILLS— CONSTRUCTION— ESTATES  CREATED— 
JUDICIAL  SALES— PABTIK8. 
1.  Under  Ky.  St.  1!>03.  t  2342,  providing  that, 
iinlciis  a  different  puri)08e  appeiir,  every  estate 
in  land  created  by  deed  or  will  without  words 
of  inheritBDce  shall  be  deemed  a  fee  simple,  or 
such  estate  as  the  graator  or  testator  oaa 
power  to  dispose  of,  a  will  devising  certain 
property  to  testator's  son.  and  then  directing 
tlie  executon  to  keep  the  same  under  rent  until 


testator's  debts  were  paid,  at  which  time  tlu 

son  was  to  have  full  control  thereof,  and  al« 
providing  that  the  issue  of  deceased  childns 
should  receive  their  parent's  portion  of  the  es- 
tate, vested  in  the  son  a  defeasible  fee,  tn-o- 
tingent  on  his  dying  without  issue  before  lev 
tatnr's  debts  were  paid;  and,  snrviving  that 
event,  his  title  became  absolute. 

2.  On  exceptions  to  a  judicial  sale  of  prop- 
erty of  an  assiguor  for  creditors,  the  parctia-<er 
could  not  bring  in  the  daughter  of  the  assigmi. 
so  as  to  bind  her  by  the  judgment,  where,  un- 
der the  proper  construction  of  the  instruiuHLt 
which  vested  title  in  the  assignor,  the  dangiiter 
had  no  interest  is  the  property. 

Appeal  from  Circuit  Court,  Fayette  Coon- 
ty. 

"Not  to  be  officially  reported.** 

Action  by  F.  H.  Norton's  assignee  to  sell 
the  assignor's  real  property,  in  which  McAd- 
ams  &  Morford,  purchasers  at  JudicUU  sale, 
filed  exceptions  to  the  sale,  and  appeal  from 
a  Judgment  overruling  the  same.  Affirmed. 

H.  E.  Rosa  and  Breckinridge  &  Shelby,  for 
appellants.  Morton,  Webb  &  Wilson,  Forman 
&  Formao,  and  Robt.  L.  Greene,  for  appdlee. 

BARKER.  J.  This  action  involves  the  title 
of  F.  H.  Norton  to  a  sttHrehouse  and  lot  in 
LezlogtoD,  Ky.  He  having  made  a  general 
assignment  for  the  benefit  of  all  hfa  creditors. 
In  an  action  In  the  Fayette  circuit  eonrt,  tor 
the  purpose  of  selling  hia  real  property  to  pay 
his  debts,  the  storehouse  and  lot  In  questioD 
were  sold  at  Judicial  sale,  and  purchased  by 
appellants.  The  purchasers,  being  appre- 
hensive that  the  title  of  the  assignor  was  not 
indefeasible,  filed  exceptions  to  the  sale, 
which  being  overruled  by  the  conrt,  tbey 
have  appealed. 

The  property  was  devised  to  F.  IL  Norton 
by  his  father,  George  W.  Norton.  So  much 
of  the  will  as  we  deem  pertinent  to  tbe  fasoes 
Involved  Is  as  follows:  "I  desire,  first  that 
all  my  debts  be  paid  off  as  rapidly  as  po^l- 
hle  from  rents  not  otherwise  provided  for. 
*  •  To  my  son  Frank,  the  storehouse 
No.  39,  southwest  corner  of  Main  and  Upiw. 
includes  lialf  the  wall  next  to  No.  37  rnnnins 
hack  to  No.  39  Upper  street,  Including  the 
whole  wall  [property  In  question]."  In  addi- 
tion to  the  devise  to  his  son  Frank,  h^n 
set  out,  tbe  testator  devised  quite  a  large  es- 
tate to  hIa  wife  and  daughters.  "I  direct  my 
executors  to  keep  under  rent  all  the  above 
storehouse  bequeathed  to  my  children,  to- 
gether with  Nos.  9  and  11  on  the  north  side  of 
Upper  street,  also  Nos.  6,  S,  10,  and  12  on  tbe 
south  side  of  Upper  street,  until  ail  my  debts 
are  fully  paid.  My  children  are  then  to  have 
full  control  of  the  property  bequeathed  to 
them,  unless  the  remainder  of  the  property  and 
stock  will  not  produce  enough  income  to  car- 
ry out  my  bequests;  then,  it  must  be  deducted 
pro  rata  from  their  income.  •  •  •  In  the  cose 
of  the  death  of  any  of  my  children  leaving  i^^ 
sue,  such  children  shall  receive  their  parents' 
portion  of  my  estate.  •  •  •  I  appoint  my 
beloved  wife  and  my  son-In-law  John  B. 
Sharp  the  executors  of  this,  my  last  will.** 

The  question  raised  1^  the  exertions  Is 
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the  title  nbleh  Frank  Norton  took,  under 
will  of  his  father,  to  the  propol^  In  question. 
The  purchasers  are  willing  to  comply  with 
the  terms  of  sale,  provided  iliey  obtain  a  fee- 
simple  title  by  their  purchaae. 

Section  of  the  Kentucky  Statutes  of 
1908  provides  as  follows:  "Cnless  a  different 
purpose  appear  from  the  eatress  words  or 
necessary  Inf  erence»  every  estate  In  land  cre- 
ated by  deed  or  will,  without  words  of  In- 
heritance, shall  iM  deemed  a  fee  simple,  or 
such  estate  as  the  grantor  or  testatw  has 
power  to  dispose  oL"  This  section  of  the 
statute  Is  declaratory  of  tiiat  rule  of  testa- 
meutary  construction  In  favor  of  absolute  es- 
tates which  Is  tbus  stated  In  the  Am.  &  Eng. 
EncycL  of  Law  (let  Bd.)  vol.  29,  p.  468:  "In 
doul)tful  caeea,  an  Interest,  whether  vested 
or  contingent,  ought,  if  possible,  to  be  con- 
strued as  absolute  or  indefeasible,  In  the 
first  instancy  ratber  than  as  defeasible;  but, 
if  it  cannot  be  construed  to  be  an  absotnte 
interest  In  the  first  instance,  at  all  events, 
sucb  a  construction  ought  to  be  put  npcm  the 
conditionB  expressed,  whidi  render  it  de- 
feasible, as  to  confine  their  operation  to  as 
short  a  period  as  possible,  so  that  It  may  be- 
come an  absolute  Interest  as  soon  as  it  can 
fairly  be  so  conddered.'*  And  In  the  note  in 
support  of  tbe  text:  "The  law  favors  the 
free,  uncontrolled  use  and  enjQ;n>mit  of  prop- 
erty, and  the  power  of  alienation,  whweas 
dtfeaslble  quaUflcatIm  of  an  Interest  tends 
most  materially  to  abridge  boQi,"  Bearing 
this  principle  in  mind,  from  an  examination 
of  the  will  constttutlng  the  muniment  of  ti- 
tle In  question  it  appears  reasonably  certain 
ttiat  the  father  of  the  assignor  Intended  that 
his  son  should  teke  a  defeasible  fee  In  the 
property,  contingent  upon  his  dying  without 
Issae  elUier  before  flie  death  of  the  testa- 
tor, or,  at  all  evente,  befbre  the  time  when 
tbe  debte  of  the  testator  bad  been  fully  paid. 
It  will  be  observed  that  the  will  required  the 
executors  to  keep  under  rent  all  the  etare- 
iunaea  bequeathed  by  the  tMtator  to  his  chil- 
dren (which  Included  the  property  under  dis- 
cussion) until  all  of  his  dcbto  were  fully  iiald, 
at  which  time  they  were  to  have  full  control 
of  the  property  bequeathed  to  them,  "unless 
the  remainder  of  the  property  and  stock  will 
not  produce  enough  income  to  carry  out  my 
bequests"— a  contingency  which  seems  not  to 
have  arisen.  Tbe  assignor  survived  his  &• 
tiier,  and  also  the  time  whea  all  his  debte 
were  fully  paid,  so  that,  if  the  construction 
be  admlsdble  that  be  took  a  defeasible  fee, 
predfcRted  upon  the  contingency  of  his  death 
wltiiont  Issue  befbn  tbe  happening  either 
of  these  events,  then  his  defeasible  title  has 
ripened  into  a  fee-simple  estate  by  the  non- 
happening  of  tlie  contingency  within  the  peri- 
ods named.  There  is  nothing  in  the  testator's 
will,  taking  a  survey  of  the  whide,  which 
militates  against  this  construction,  or  which 
wDuld  Indicate  an  intention  on  Us  part  to 
postpone  Indefinite^  the  time  upon  which  hli 
son's  title  would  become  IndefeasibleL 
78  8.W.-69 


This  case  seems  to  come  within  the  letter 
and  the  reasoning  of  the  opinion  In  the  case 
of  WUson  V.  Bryan.  80  Ey.  482. 14  S.  W.  533. 
In  that  case  the  will  provided  as  follows: 
"It  is  my  will  that  my  estate  be  kept  togeti> 
er,  and  Jointly  used  and  enjoyed  by  my  chil- 
dren until  the  youngest  comes  of  age.  and 
then  the  land  to  be  equally  divided  In  value 
amongst  my  sons  that  may  then  be  living. 
If  any  of  my  sons  should  die  without  any 
bodily  heirs,  his  portion  of  my  estate  to  be 
divided  amongst  his  brother  and  rtster  that 
then  may  be  living.  *  *  ■"  In  construing 
this  provision,  the  court  said:  "It  seems  to 
us,  if  each  portion  of  tbe  claim  quoted  be  con- 
sidered in  relation  to  and  d^endence  vpon 
kU  other  parts,  as  manifestly  should,  and  was 
Intended  by  the  testator  to,  be  done,  thm  Is 
not  much  dlfflcnlty  in  determining  the  nature 
and  object  of  the  scheme  devised  for  disposal 
of  his  real  estate  among  his  five  scms.  That 
scheme  waa^  we  think,  to  have  his  eatate.  In 
bis  own  language,  'kept  together  and  Jointly 
used  and  «nJoyed  by  all  his  children'  until 
the  arrival  of  his  youngest  son  to  the  age  of 
twenty-one.  and  then  for  a  division  to  take 
place  among  those  of  hla  sons  living,  which, 
according  to  the  natural  import  of  the  lan- 
guage used,  involved  an  absolute  title  of  eaCh 
of  tbe  sou  to  tbe  particular  tract  of  land  fall- 
ing to  him  in  that  diviaton.  As  we  think,  It 
is  equally  clear  tba  event;  and  the  only  one 
contemplated  by  the  testator,  or  correct  gram- 
matical construction  permits,  upon  which 
that  scheme  was  to  be  modified  or  altered, 
was  to  be  ttie  death  of  a  son  or  sons  before 
the  time  arrived  tor  tbe  dlvislm  to  take 
place.  The  close  connectlfn  of  the  sentence 
in  which  the  condlthm  or  contingency  Is  men- 
tioned with  that  providing  for  division,  tot 
one  immediately  follows  the  otiier,  diows 
that  the  condlttan,  and  only  one,  intended, 
upon  whlcb  Uie  devise  of  an  absolute  estate 
should  be  defeated,  was  occurrence  of  the 
death  of  one  or  more  of  his  sons  before  bis 
youngest  became  of  age." 

In  tbe  case  of  Duncan  Kennedy,  9  Bush. 
680,  a  testator  provided  fltat  his  estate  should 
be  k^t  intact  until  the  Ist  day  of  January, 
1872,  when  It  was  to  be  divided  among  his 
five  devisees,  with  the  provision  that,  should 
any  of  the  five  die  without  Issue,  tben  In  that 
case  the  estate  was  to  be  divided  among  tbe 
survivora  The  court  h^  that  the  condi- 
tional devise  over  to  tbe  survivors  of  the  dev- 
isee in  the  contingency  of  the  dying  of  any 
of  them  without  Issue  had  reference  to  the 
let  of  January,  1872,  the  time  contemplated 
by  the  testator  for  a  division  of  the  real  es- 
tate, and  could  not  thereafter  take  effect 
Hughes  v.  Hughes,  12  B.  Mon.  IIS;  Wren  v. 
Hynes'  Adm'r,  2  Mete  129. 

In  the  will  under  discussion.  It  la  provided 
that  the  estate  of  the  testator  should  be  kept 
under  rent  by  the  executors  until  all  of  bis 
debte  were  fully  paid,  at  wblcb  time  hie  chil- 
dren were  to  have  full  control  of  the  property 
bequeathed  to  them.  We  are  of  opinion  that 
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the  contlngpncT  nnder  which  the  defeasance 
of  the  essignor's  title  to  the  property  In  ques- 
tion depended  was  his  dying  childless  before 
the  ^hti  of  the  testator  were  paid.  That 
event  happeiing  In  his  lifetime,  his  title  be- 
came  absolnte. 

There  Is  notbtng  in  the  case  of  TrlmUe  t. 
Shawhan,  101  Ky.  403,  41  B.  W.  646.  or  Tar- 
ble,  Jr.,  T.  Fhimpa  (Ey.)  20  S.  W.  306,  which 
militates  against  this  view.  The  first  In- 
rolved  the  construction  of  a  deed,  and  It  Is 
epedfleally  stated  In  the  (pinion  tiiat  It  has 
no  application  to  a  will,  and  was  not  tvposed 
to  the  rule  of  construction  laid  down  in  the 
case  of  Wills  t.  Wills  (Ky.)  3  8.  W.  900. 
which  is  in  harmony  with  the  opinions  In  the 
cases  of  Wilson  t.  Bryan  and  Duncan  t.  Ken- 
nedy. In  the  second,  it  Is  declared  that  the 
intention  of  the  testate  was  gathered  from 
the  entire  will,  and  the  pinion  was  not  predi- 
cated upon  any  eiKclflc  rule  of  construction, 
other  than  the  cardinal  rule  of  enforcing  the 
intention  of  the  testator,  as  gathered  from 
the  wlwle  Instrument. 

The  assignor  has  one  child,  an  Infant 
daughter,  who  was  sought  to  be  made  a  paiv 
ty  defendant  by  the  purchasers.  In  what  was 
called  an  "amended  and  supplemental  an- 
swer as  cross-petition,"  in  ord»  to  bind  her 
by  tbB  judgment  rendered  on  the  exertions 
to  the  sale.  This,  we  think,  could  not  be 
done,  for,  the  court  having  properly  reached 
the  conclusion  that  her  father  owned  the  ab- 
solute tltie,  she  had  no  Interest,  and  was  not 
either  a  necessary  or  inoper  party.  The  de- 
murrer to  the  pleading  was  properly  sus- 
tained. 

Judgment  affirmed. 


BOUTHBBN  PLANING  MILL  A  LTTHBBR 

00.  V.  DOERHOEFER'S  EX'R  et  al. 

(Conrt  of  Appeals  of  Kentncky.   Feb.  25, 1904.> 

RBB  JUDIGATA^MBCHANICS'  UBNS-BUILDINO 
CONTRACT  —  BANKRUPTCT  PROCHBDINQS  — 
LIABIUTT  OF  OWNER. 

1.  Oq  baokraptcr  of  a  balldlng  contractor  be- 
fore completion  of  the  buildlug,  it  was  finished 
by  the  trustee  by  ord^  of  court,  and,  the  owner 
being  made  a  part^  to  the  bankniptcr  proceed- 
ings, the  amooDt  due  on  the  contract  was  or- 
dered paid  into  court.  A  roaterialmau  became 
a  party,  asserted  its  lien,  the  amount  of  which 
was  detemiloed  by  the  court,  but  received  only 
a  portion  thereof  from  the  fnnd  In  the  trustee's 


thereby 

ceed  the  agreed  price,  and,  if  bo,  there  shall  be 
a  pro  rata  distnbntioD.  Held,  that  the  jadg- 
ment  in  the  bankruptcy  proceeding  was  a  bar  to 
an  action  against  the  owner  for  the  unpaid  por- 
tion of  the  materialman's  claim. 

Appeal  frmn  Circuit  Court  Jefferson  Obun- 
iS,  First  Division. 

"Not  to  be  officially  r^orted." 

Action  by  the  Southern  Planing  Mill  & 
Lumber  Company  against  John  Doerboefer 
and  Andrew  Pekllnk.  Defendant  John  Doer- 
boefer died  pending  the  action,  which  was 
rerived  against  his  executors.  Fnnn  a  judg- 


ment for  defendmts.  plaintUT  appeals.  Af- 

Armed. 

Korcht  &  Field,  for  appellant-  O'Keai  k 
O'Neal,  for  appellees. 

SETTLE,  J.  Appellant,  Southern  Plaoi!!; 
Mill  &  Lumber  Company,  instltiUed  this  a^- 
tiou  In  the  lower  court  to  recover  ct  Jolm 
Doerboefer  and  Andrew  Peklinlc  9428l24  al- 
leged to  be  due  It  upon  account  far  matertab 
sold  to  Peklink  and  used  by  blm  in  erect- 
ing a  dwelling  for  Doerhoefer  under  contract 
with  the  latter,  who  was  alleged  to  be  in- 
debted to  Peklink  in  the  amount  of  appei- 
tout's  debt.  Appellant  also  set  fortb  in  i» 
petition  that  It  had  in  tlie  statutory  mode 
obtained  a  mechanic's  lien  on  Doerboefo's 
house  and  lot  to  secure  the  payment  of  It$ 
debt,  which  lira  It  sought  to  enfMO&  Tbe 
answer  filed  by  Doerhoefer  trarersed  the 
averment  of  the  petltlMi,  and  In  additinL 
alleged,  in  substance,  that  Uioni^  be  ba*: 
employed  Peklink  to  do  certain  work  on  tbt; 
house  in  questlim,  and  to  furnish  tiie  m?.- 
terlal  tor  its  erection,  the  latter  lud.  wltb- 
ont  pwforming  the  full  work  or  fumiahbi; 
all  the  material,  and  after  being  almost  fttlly 
pald  for  what  he  had  done  and  furnished, 
abandoned  the  contract,  uid  filed  hlsi  petlttoo 
In  bankruptcy.  That  <me  Moell^,  trnstee  in 
bankruptcy  of  Peklink,  by  order  of  the  bank- 
rupt court  completed  the  work  npim  Doer^ 
hoefer's  house  left  unfinished  by  Peklink. 
furnishing  ttie  material  necessary  tor  that 
purpose;  and  upon  the  farther  ordn  of  tbe 
bai^Tupt  court  and  proof  beard  it  wms  ascer- 
tained that  Doerhotfor,  upon  the  comply 
tion  of  his  house,  was  Indebted  for  work 
done  and  material  used  cm  his  house  bf  Pek- 
link, and  his  trnstee  in  bankruptcy,  in  tbs 
sum  of  fl.400»  which  sum  Doerho^te,  by 
ordei*  of  the  bankrupt  court;  paid  Into  that 
court  and  to  the  trustee  ck  the  bankruitt. 
It  is  also  averred  in  the  answw  that  appel- 
lant bad  In  the  meantime  become  a  party  to 
tbe  bankruptcy  proceedings,  filed  Ite  claim  in 
that  court  against  P^lnfe,  asserted  tts  me- 
chanic's lien  as  against  Doerlioefer,  and  in- 
sisted upon  Ita  payment  out  of  the  fund  of 
$1,40U  paid  to  the  trustee  by  Doertaoettt  In 
settlement  ot  the  balance  he  ma  owin; 
Peklink.  And.  further,  tliat  the  ri^ta  an  I 
liens  ot  the  parties  were  thereupon  adjndi- 
cated  and  determined  by  the  bankrnpt  court 
npon  Uie  Issues  and  proof,  wiUi  tbe  result 
that  appellants  Hen  debt  was  find  at 
$866.60,  oi  which  It  received  out  of  tiie  fmri 
in  tiie  hands  of  the  trustee,  paid  him  by 
Doerhoefer,  9426.76,  leaving  H2a21  ot  iu 
lien  debt  uupoid.  Itie  answer  ot  Do^ioefw 
pleads  the  forcing  judgment  In  bar  of  ai^ 
pellant's  claim  ognlnst  blm,  and.  this  plp-i 
of  iKW  Judicata  hoytng  been  sustained  by  tbe 
lower  court,  appellant's  petition  was  Alf- 
mlssed.  Doerhoefer  died  during  the  pen- 
dency of  the  action  In  the  loww  court,  or 
after  ita  decision  hy  that  court,  and  it  wai 


Digitized  by 


Google 


K74 


883 


tliereupon  revlred  against  Hie  executors  of 
his  win. 

The  i-ecord  before  us  BustaJns  the  aver- 
ments of  tbe  answer  to  the  effect  tbat  Doer- 
hoefer  had  paJd  Pekliuk.  before  he  became 
a  baQkrupt.  sevM^l  thousaud  dollars  of  the 
t-nntract  price  as  the  work  on  the  house 
progressed,  and  that,  after  its  completion 
by  Pekllnk's  trustee  as  directed  by  the  bank- 
rupt court,  there  was  found  to  be  due  tbe 
estate  of  the  bankrupt  only  $1,400.  This 
sum  Doerhoefer,  by  order  of  the  court  peid 
to  the  trustee  of  tlie  bankrupt,  which  pay- 
ini'ut  operated  as  an  acuuittance  and  release 
to  him.  It  will  not  be  denied  that  the  bank- 
i-upt  court  had  the  Jurisdiction  to  determine 
what  amount.  If  anything,  Doerhoefer  owed 
the  bankrupt,  Pekllnk,  and  to  require  the 
payment  of  that  sum  to  bis  trustee;  nor  will 
it  be  denied  that  that  cotjrt  had  like  Juris- 
diction In  the  matter  of  applying  tbe  estate 
of  the  bankrupt  to  the  payment  of  his  debts; 
also  to  determine  liens  and  priorities  among 
creditors,  and  to  that  end  to  require  all  par- 
ties in  Interest  to  be  made  parties  to  the 
proceedings  in  bankruptcy.  This  being  true, 
it  will  further  be  borne  In  mind  that  the 
bankrupt  coturt,  after  the  appellant  and  oth- 
er creditors  of  the  bankrupt  asserting  me- 
chanics* liens,  together  with  Doerhoefer,  bis 
debtor,  bad  become  parties  to  the  Imnkruptcy 
proceedings,  directed  the  trustee  of  the  bank- 
rupt to  complete  Doerhoofer's  house  as  the 
bankrupt  had  contracted  to  do;  otherwise 
there  would  have  been  nothing  due  tbe  lat- 
ter's  estate  from  Doerhoefer,  and  consequent- 
ly nothing  to  be  paid  creditors  holding  me- 
chunics'  liens.  After  the  completion  of  the 
house  by  tbe  tmstee^  tbe  bankrupt  court 
took  the  necessary  steps  to  ascertain  Docr- 
tioefer*8  Indebtedness  to  tbe  estate  of  the 
bankrupt,  and  after  the  taking  of  the  neces- 
luiry  pixwf  it  was  Judicially  determined  that 
tbe  Indebtedness  wns  $1,400,  and  that  this 
amount  was  the  whole  ol^  it. 

It  was  next  adjudged  that  Doerhoefer  pay 
the  above  sum  to  the  trustee  in  tmnkruptcy, 
which  be  at  once  did.  It  was  then  adjudged 
tliat  appellant's  lieu  debt  amounted  to  $356, 
but,  as  there  were  doubtless  other  Uen  debts 
of  equal  dignity  entitled  to  share  pro  rata 
with  that  of  appellant  in  the  $1,400  paid  the 
trustee  by  Doerhoefer,  appellant  was  further 
•adjudged  to  recover  only  Its  share  of  the 
$1,400,  which  was  $420.78.  leaving  $420.24 
of  Its  debt  unpaid.  But  as  between  appel- 
lant, the  other  lien  creditors,  and  Doer- 
hoefer, under  section  2463,  Ky.  St  18M,  as 
amended  Alarch  21,  1896  (Acta  1896,  pp.  .47- 
49,  c.  29),  Doerhoefer  was  discharged  from 
liability  by  the  piiyment  to  the  trustee  in 
bankruptcy,  for  the  benefit  of  tbe  llenbold- 
ers,  uf  tlie  $1,400.  especially  as  tbe  payment 
was  made  in  olicdience  to  a  Judgment  of 
court,  in  a  proceeding  in  which  all  persons 
having  an  interest  in  the  fund  to  be  dis- 
tributed were  made  parties.  If  Doerhoefer 
did  not  truly  account  to  the  estate  of  tbe 


bankrupt  for  the*  full  amount  of  his  Indebt- 
edness on  tbe  building  contract  appellant 
should  have  advised  tbe  bankrupt  court  of 
that  fact  end  itself  taken  such  steps,  by 
further  litigation  or  appeal,  as  would  have 
compelled  a  full  disclosure  from  and  an  ac- 
counting by  Doerhoefer.  But  having  failed 
to  prosecute  the  mutter  further  in  the  bank- 
rupt court  and  accepted  the  beneSts  of  the 
Judgment  there  rendered,  it  is  too  late  for 
appellant  by  another  action  and  in  a  dif- 
fei-ent  forum,  to  reopen  questions  that  were 
settled  by  the  former  Judgment  In  other 
words,  the  plea  of  res  Judicata  Interposed 
by  tlie  answer  constitutes  a  good  defense  to 
the  appellant's  action.  The  cases  relied  on 
as  authority  by  counsel  for  appellant  can 
have  no  applicatitm  to  a  case  in  which,  as 
la  the  one  at  bar,  the  question  of  the  in- 
debtedness of  the  owner  of  the  property 
sought  to  be  subjected  to  the  payment  of  a 
mechanic's  lien  created  by  WMitract  with  the 
builder  has  been  litigated  and  determined 
by  a  court  of  c(»npetent  Jnrlsdictlon  in  a 
previous  action  between  the  same  parties, 
especially  where  the  Judgment  in  the  former 
action  found  such  owner  indebled  to  the 
contractor  in  a  named  sum,  which,  upon  be- 
ing paid  by  him,  was  applied  by  the  court  to 
the  payment  Of  mechanic^  Uai>  against  his 
property. 
Judgment  affirmed. 


RHODES  et  al.  v.  LOWRT  ft  OOEBBL. 

(Court  of  Appeals  of  Kentucky.  Feb.  25, 1904.) 

"Not  to  be  officially  reported." 

Extension  of  opinion. 

Fot  former  opinion,  see  78  S.  W.  459. 

NUNN.  J.  The  appellees  ask  the  court  to 
extend  its  opinion  to  cover  the  points  made 
by  them  on  their  cross-appeal.  At  the  time 
this  case  was  under  consdderation,  it  was  not 
noted  on  the  record  that  a  cross-appeal  had 
been  grapted  appellees;  but  it  appears  that 
such  an  appeal  had  been  granted.  It  appears 
that  the  lower  court  allowed  appellanifi  two 
credits,  one  of  about  $25,  the  other  about  $60, 
in  addition  to  credits  admitted.  Of  this  ac- 
tion appellees  complain.  Und^  tbe  evidence, 
as  appears  of  record,  and  giving  some  weight 
to  tbe  opinion  of  the  chancellor,  we  do  not 
feel  authorized  to  disturb  tils  finding.  For 
these  reasons,  the  Judgment  of  the  lower 
court  OD  the  cross-appeal  is  also  affirmed. 


MATKR  v.  HAYBB. 

(Court  of  Appeals  of  Kentucky.  Feb.  25,  1904.) 

WILIJl  —  CONSTRUCTION  —  WIDOWS  USE  OF 
DWELLING  HOL'SB  —  ABANDONMENT— RIGHT 
TO  RENT. 

1.  Where  testator's  will  provided  that  he  de 
sired  that  liis  widow  "may,  if  she  chooses,"  use 
and  Occupy  a  certain  dwelling  house,  or  such 
other  hoiiM'Sload  as  be  mielit  own  at  the  time 
of  his  decease,  the  widow's  abandoument  tt  the 
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honae  •pedfied  u  a  TMlden«e.  did  not  cause  It 
to  bacome  a  i>art  of  the  general  eatate.  and  eli* 
waa  ratified  to  the  rente  thereof. 

Appeal  from  Circuit  Court,  Heodenon 

GonntT* 

"Not  to  be  offlclatlj  reported." 

Suit  by  Harry  Mayer  acainst  Ura.  M.  W. 
Uayer  for  the  conatmctton  ot  the  will  of 
Jacob  F.  Uayer*  deceaaeO.  Vnm  a  decree  In 
favor  of  complainant,  dofttidaiit  appeala  Re- 
versed. 

Montgomery  Merritt»  for  appellant  Olay 
&  Clay,  for  appelie& 

BURNAM,  a  J.  The  laat  wUl  and  testa- 
ment of  Jacob  F.  Mayer,  deceaaed,  ma  duly 
probated  in  the  Henderson  county  court  on 
the  24th  day  of  June,  1890.  Se  had  been 
twice  married.  He  left  anrrlTlng  him  a  wid- 
ow and  three  children,  tin  leave  oi  hia  laat 
marriage  and  three  children  by  a  fwmer 
wife.  After  making  certain  proTlalonB  fw  bla 
wife,  be  directed  that  all  the  realdoe  of  hla 
estate  should  be  h^  In  trust  by  hla  executor 
for  the  use  and  benefit  of  all  of  hia  children. 
For  seTeral  years  after  the  death  of  testator, 
his  BurrlTlng  widow  and  tar  Infant  dUldren 
occupied  the  family  residence,  but  more  than 
five  years  before  the  Instltatlon  of  this  suit 
she  moved  with  bw  children  to  the  state  <tt 
New  Jersey,  where  she  baa  since  realded. 
Thla  suit  was  Instituted  by  appellee  Harry 
Mayer,  who  belonged  to  the  olda  -set  of 
cbildren,  against  the  widow,  atdcing  a  con- 
struction of  the  fourth  clause  of  the  will  of 
bis  father,  which  Is  aa  follows:  "It  Is  my 
desire  that  my  wife,  while  a  widow,  may. 
If  rtw  chooses,  use  and  occupy  the  dwelling 
house  on  the  corner  of  Green  and  Clay  Streeta 
In  the  City  of  HenderaAn,  Kentucky,  or  such 
other  homestead  as  I  may  own  at  the  time 
of  my  decease." 

It  is  Insisted  that,  by  the  permanent  aban- 
donment of  the  dwelling  house  as  a  residence, 
the  widow  had  forfeited  all  right  to  use  It, 
and  that,  under  the  terms  of  tbe  will,  it  be- 
came a  part  of  the  general  estatei  which  his 
executors  were  directed  to  bold  in  trust  for 
the  benefit  of  all  the  children,  and  asked  that 
it  might  be  so  adjudged,  and  that  appellant, 
Martha  W.  Mayer,  be  required  to  pay  over 
to  the  executor  the  reasonable  rents  thereof 
since  the  date  of  ber  abandonment  of  the 
premises  as  a  residence.  The  circuit  judge 
so  held,  and  the  widow  has  appealed. 

In  Jarman  on  Wills  (5th  Ed.)  |  798,  tbe 
author  says:  "A  devise  of  the  free  use,'  or 
'use  and  occupation,'  of  land,  passes  an  es- 
tate In  the  land,  and  consequently  a  right  to 
let  or  assign  It  and  la  not  confined  to  the 
personal  use  and  occupation  of  tbe  prop»ty 
unless  the  contest  clearly  calls  for  a  more 
limited  construction."  This  rule  Is  approved 
in  29  A.  &  E.  En.  of  Law  (1st  Ed.)  403,  and 
the  editor  has  collated  In  the  note  quite  a 
number  of  decisions  from  the  courts  of  vari- 
ous states  who  taave  also  adopted  and  ap- 
proved the  rul& 


But  it  Is  ttw  contention  o€  appellee  Aat 
the  entire  context  of  the  fourth  clause  in  tbk 
case  clearly  Indicates  a  purpose  on  the  part 
of  testator  to  make  the  devise  of  tbe  nae  of 
the  dwelling  bouse  to  his  wife  dmdltloMl 
np<m  Its  occupancy  by  ber  u  a  hone,  and 
that  the  worda  **may,  if  she  ctiooees.  use  and 
occupy  the  dwelling  house,"  have  an  entlreij- 
distinct  meaning  from  the  words  "nae  ukl 
occupaHtHL"  In  onr  opinion,  tbe  dlstlnetloa 
attempted  to  be  made  la  too  flnespon.  It  li 
perfectly  clear  that  testator  had  no  parQcDlar 
affection  for  the  bonse  cm  tiie  comer  ot  Gna 
and  Clay  streets,  for  he  provides  that  If.  tc 
tbe  tbne  ot  bis  death,  he  was  occupying  u- 
other  homestead,  abe  abonld  bare  tbe  nse  aai 
occupancy  of  that  dwelling  bousfc  The  pre- 
dominant Idea  In  the  devise  waa  evUentlr 
to  provide  a  home  for  Qie  nse  and  oocnpstloa 
of  his  wife  during  ber  widowhood.  That 
Is  no  Intimation  In  tbe  will  which  oonttn- 
platea  a  forfeiture  of  this  provWon  for  her. 
We  therefore  conclude  that  appellant  may,  if 
she  chooses,  actually  occupy  tbe  dweUlnt 
house  at  tbe  comer  of  Qreen  and  Clay  streeti, 
or  she  may,  If  she  sees  fit.  rent  it  out  sad 
appropriate  tbe  rente  for  her  ovm  use. 

For  reasons  Indicated,  the  Judgmmt  Is  n- 
versed,  and  cause  remanded  for  proceediop 
consistent  beiewltb. 


SMITH  V.  SMITH. 

(Court  of  Appeals  of  Koitucky.   Feb.  2S.  1904.) 

PRESCRIPTION  —  RIGHT  OF  WAT  — ■  USB  BT 
DONEB  OP  LAND  UNDBR  PAROL  GIFT— SUKS- 
QUBNT  ACCBPTANCB  Or  DEED— KFFECT. 

1.  One  who  took  and  remained  in  posMifina 
of  a  farm  under  a  parol  gift  from  lus  ft^a, 
and  who  also  used,  as  a  matter  of  ili^t.  cod- 
temporaneously  wlm  his  possesaaon  and  use  af 
the  land,  a  passway  over  other  land  of  tii 
father,  acquired  a  prescriptive  right  to  tbe  ptsi- 
way  at  the  end  of  15  years  from  the  time  the 
nse  of  it  began,  and  the  subseqnoit  acceptor* 
of  a  deed  to  the  land  and  appnrtenanoea  coaU 
not  afCect  snch  right 

Appeal  from  Circuit  Court,  Adair  Oountr. 

"Not  to  be  officially  reported." 

Action  by  J.  Qarrett  Smith  against  Walhr 
SmIdL  From  a  Judgment  tor  plaintUf,  de- 
fendant appeals.  Affirmed. 

J.  F.  Montgomery,  for  appelant. 

CREAR,  J.  Joel  Smith  owned  a  farm  of 
610  acres  In  Adair  county,  lying  between  t^e 
Columbia  and  Greenaburg  road  and  the  Co- 
lumbia and  Campbellsville  pike.  About  ^} 
years  ago  he  gave  to  his  son.  appellee,  J. 
Garrett  Smith,  a  tract  of  76  acres  of  tlib 
farm  lying  Immediately  on  the  Columbia  aad 
Oreensburg  road.  Appellee  took  possession  r* 
tbe  farm,  and  contlnned  to  use  It  and  dsim 
it  as  his  own  from  that  time  until  tbe  bring- 
ing of  this  suit  During  the  same  time  ht 
also  used  as  a  matter  of  right  a  passway  troa 
his  tract  to  the  Colimibia  and  Campbells 
vllle  pike.  This  was  his  vray  out  to  his  port 
office,  school,  and  stores  where  he  did  tbe 
most  of  his  trading;  as  well  as  to  the  chorea 
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attended  by  Us  family.  Joel  Smith  did  not 
make  Garrett  Smith  a  deed  for  the  land  uatU 
188S.  That  deed  recites  that  the  grantor 
and  his  wife  "have  glvea  to  onr  son  Jere- 
miah Smith  a  certain  piece  or  parcel  of  land, 
wltb  all  the  appurtenance*  thereto  bdong- 
In^,*'  etc.  No  opreaa  reference  was  made  In 
the  deed  to  the  passway.  Garrett  Smith 
contlnned  to  nie  this  passway  nntll  hie  fa- 
ther's death,  some  years  afterward,  and 
since  the  partition  of  the  remaining  lands 
among  his  brothers  and  sisters.  A  disagree- 
ment having  arisen  between  appellee  and 
his  brother,  appellant,  over  other  matters 
orlglnolly  not  connected  with  tbe  passway, 
appellant  closed  the  passway  through  his 
part  of  the  tract  that  had  been  allotted  to 
him,  and  this  salt  was  brought  to  compd 
the  removal  of  the  obstruction. 

The  evidence  clearly  shows  that  appellee 
has  used  this  passway  as  an  appurtenant  to 
this  tract  of  land  for  more  than  80  years. 
Ordinarily,  this  wonld  be  sufficient  to  con- 
stitate  a  complete  right  by  prescription.  Bat 
It  la  Insisted  by  appellant  that,  as  appellee 
had  not  title  to  the  land  to  which  the  ease- 
ment is  claimed  as  an  appurtenant,  and  did 
not  get  the  title  nntU  1885,  his  nee  of  the 
passway  as  a  matter  of  right  then  began; 
that  his  occupancy  of  the  76  acres  of  land  np 
until  that  time  was  without  title,  and  by 
tbe  permission  of  bis  father,  the  title  holder, 
nnd  that  the  use  of  the  passway  over  tbe 
remainder  of  the  tether's  land  was  pennls- 
slre,  and  not  adverse.   It  Is  not  denied  that 
title  to  land  may  be  acquired  by  advme 
IMBsessIon  where  the  possession  is  taken  un- 
der a  parol  gift.   Appellee's  title  to  his  76 
acres  of  land  seems  to  have  been  perfected 
by  his  adverse  claim  and  nser  t>efore  his 
father  made  him  a  deed  for  It   By  using 
the  passway  contemporaneously  with  his  pos- 
session and  use  of  tbe  land,  the  prescriptive 
right  to  use  the' passway  as  Bucb  was  created 
and  perfected  at  the  end  of  tbe  15  years  from 
tbe  time  It  began.  The  fact  that  appellee 
accepted  a  deed  subsequently  from  his  fa- 
ther cannot  affect  his  adverse  dalm  and  use 
of  tbe  passway.  Inasmuch  as  there  is  nothing 
contained  in  the  deed  inconsistent  with  such 
claim.   Indeed,  the  grant  of  such  appurte- 
nances as  belonged  to  the  tract  conveyed 
might  well  be  held  to  include  tbe  easement 
In  question. 

Such  having  been  tbe  Judgment  of  the  tSr- 
cult  court;  It  Is  alHrmed. 


SNELL  V.  PATNB  et  aL 

(Conrt  of  Appeals  of  Kentucky.   Feb.  25,  1904.) 

TRUSTS— PROPERTY  OF  MARRIED  WOMEN— KX- 
CHANGE— CONVEYANCE  TO  CES- 
TUI QUE  TRUST. 
1.  Since  1804  the  estate  of  a  married  woman 
in  luiids  has  been  a  Beparate  one.   A  will  exe- 
cuted aubseqoent  to  that  date  devised  lands  in 
trust  for  teetator's  married  daughter,  giving 
tbe  trnstee  power  to  sell  and  Invest  in  other 
security,  but  no  other  powers  or  duties,  and  a 
portion  of  the  land  was  exchanged  for  othw 


lands.  The  trustee  resigned,  and  tbe  deed  to  tiie 
land  received  In  exchange  ran  to  the  daughter. 
Held,  that  the  lands  received  In  exchange  were 
not  bunleued  with  any  trust. 

Appeal  ttom  Orcnlt  Oonrt.  Fayettt  Ooun- 

ty. 

"Not  to  be  officially  reported.** 

Snlt  between  W.  B.  Bndl  and  Nannie  J. 
Payne  and  othen.  FrtHD  tte  Jndgment,  W. 
B.  Bnell  appeals.  Affirmed. 

J.  D.  &  a.  B.  Hunt,  for  appellant  Mof 
ton,  Webb  A  Wilson,  tor  mpelleei. 

O'RBiAR,  J.  Tbe  question  presented  for 
decision  by  this  appeal  is  as  to  the  nature  of 
the  title  ta.ken  by  Mary  Powell  to  a  tract  of 
land  in  Fayette  county,  Ky.,  which  had  beea 
conveyed  to  her  in  exchange  for  another 
tract  of  land  in  Nelson  county,  Ky.,  which 
was  devised  to  her  by  her  father  by  tbe  sixth 
danse  of  his  will.  That  clause  reads  as  fol- 
lows: 

"I  will  and  devise  to  my  friend,  Nathaniel 
Mulr,  in  trust  for  my  daughter  Mary  Pow^l, 
two  hundred  acres  of  land  where  William 
Hampton  now  lives.  Including  the  one  hun- 
dred and  forty-nine  and  one-half  acres  I 
sold  to  the  Hamptcms  and  John  Walllngford, 
and  took  back,  and  enough  land  from  the 
field  directly  west  and  Foster  field  to  make 
two  hundred  acres,  and  enough  land  contin- 
uing west  to  make  at  forty-five  dollars  per 
acre,  nine  hundred  and  fifty-five  dollars. 
Bald  trust  Is  for  the  use  and  benefit  of  my 
daughter,  Mary  Powell,  all  the  proceeds  or 
Income  arising  therefrom  for  the  use  and 
benefit  of  my  daughter.  Mary  Powell,  and 
should  my  friend  Nathaniel  Mulr,  at  any  time 
conclude  that  it  is  to  her  ben^t  and  Interest, 
he  Is  authorized  to  sell  tbe  same  and  invest 
In  some  good  securities,  tbe  interest  of  which 
to  be  used  for  the  t>eneflt  of  my  said  daugh- 
ter, Mary  Powell,  she  to  be  made  eqoal  out 
of  my  estate  with  all  my  other  ciiildren." 

In  the  proceeding  In  the  Nelson  circuit 
court,  to  which  Mra,  Powell  and  her  husband 
and  her  trustee,  Nathaniel  Mulr,  were  par- 
ties. It  was  alleged  and  shown  that  it  was 
to  the  advantage  of  the  said  cestui  que  trust, 
Mary  Powell,  that  an  excbnage  be  made  by 
the  sale  of  the  land  obtained  under  the  sixth 
clause  atiove  named,  for  a  certain  property' 
designated  and  described,  which  lay  in  Fay- 
ette county,  Ky.  The  court  decreed  that  the 
exchange  should  be  made,  and  it  was  made. 
Thereupon  Nathaniel  Mulr,  the  trustee,  was 
permitted  to,  and  did,  resign  as  trustee,  and 
deed  was  taken  to  Mrs.  Powell  and  her  chil- 
dren by  the  consent  of  herself  and  her  hus- 
band, without  the  trustee,  Mulr,  or  any  trus- 
tee, being  named  as  the  grantee  in  tbe  deed. 

It  Is  tbe  contention  of  appellant  that  tbe 
Fayette  county  land  conveyed  to  Mrs.  Pow- 
ell Is  In  some  way  affected  by  the  trust  cre- 
ated under  tbe  will  of  James  R.  Hughes,  fa- 
ther of  Mary  Powell— the  trust  created  by 
tbe  sixth  clause  of  that  will.  Aside  from  the 
discretion  vested  In  tbe  trustee  to  sell  the 
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Nelson  county  land  devised  hj  tbat  clause  of 
t^e  win.  If.  in  his  Judgment,  It  was  deemed 
desirable  to  do  so,  and  to  invest  the  proceeds 
In  other  securities  for  the  benefit  of  Mary 
Powell,  It  appears  that  the  will  created  only 
a  dry  tmat  At  the  time  the  will  of  James 
R.  Hughes  was  written,  the  estates  o(  mar- 
ried women  to  land  in  this  state  were  either 
general  or  separate.  Under  tlie  statute,  as  It 
now  is  and  baa  been  since  1894,  and  as  it 
was  at  the  time  Mrs.  Powell  acquired  the 
title  to  the  Fayette  county  land^  all  of  the 
estate  of  married  women  to  lands  In  this 
state  Is  a  separate  estate.  It  Is  now  not  nec- 
essary to  have  a  trustee  to  hold  the  title  of 
the  married  woman's  separate  estate.  Tber^- 
fore  It  was  not  material  that  Mrs.  Powell 
had  not  a  trustee  In  whom  could  be  vested 
the  title  to  the  Fayette  county  land,  to  be 
held  by  him  for  her  use  under  the  will  of  her 
father.  The  sole  discretion  of  the  trustee. 
Muh*,  seems  to  have  been  limited  to  his  sell- 
ing the  Nelson  county  land,  and  Investing  It 
In  other  securities,  without  the  consent  of  the 
beneficiary  of  the  trust  After  that  land  had 
been  otherwise  sold  with  the  consent  of  the 
trustee  and  of  the  beneficiary  and  her  hus- 
band, and  had  been  Invested  In  other  land, 
which  was  not  held  under  the  will  at  all, 
there  was  no  occasion  for  the  appointment  of 
a  trustee  In  the  matter,  as  he  bad  neither 
duty  to  perform,  nor  discretion  to  exercise. 

We  concur  In  the  judgment  of  the  circuit 
court  that  neither  the  fact  that  the  convey- 
ance to  Mrs.  Powell  of  the  Fayette  county 
land  was  not  made  to  her  trustee,  Nathaniel 
Mnlr,  nor  the  fact  that  said  tmstee  was  by 
the  Judgment  of  the  Nelson  circuit  court  dis- 
charged as  tmstee  under  the  will  of  Hughes, 
In  any  way  affects  prejudicially  the  title  to 
the  75  acres  of  Fnyctte  county  Innd  eonveypd 
to  Mary  Powell  and  her  children  by  R.  M. 
Powell,  as  aforesaid,  and  that  Judgment  is 
therefore  afflnned. 


WM.  DBEBING  &  CO.  v.  VEAL. 

(Court  ot  Appeals  of  Kentucky.   Feb.  24, 1904.) 

NOTE— CONSIDERATION— SURETY— NOTICE  TO 
FAYEB— UMITATIONS. 

1.  Where  a  wife  executed  a  note,  which  was 
accepted  as  settlement  of  notes  of  her  husband, 
there  was  sufficient  consideration  for  her  note, 
though  the  old  notes  were  not  returued. 

2.  Where  a  wife  idgns  a  note,  which  she  ex- 
pects her  husband,  also,  to  sign  as  i^fucipal,  but 
he  does  not,  and  the  note  Is  accepted  in  settle- 
ment of  notes  previously'  executed  by  him  for  a 
binder,  she  is  a  principal,  and  not  a  surety, 
within  Ky.  St  1903.  {  2514,  providing  that  an 
action  on  a  written  obligation  must  be  com- 
menced within  16  years,  and  section  2651,  pro- 
viding that  a  surety  in  such  an  obligation  shall 
be  discharged  from  linbility  in  7  years. 

3.  Where  a  wife  signed  a  note,  at  her  hus- 
band's request,  as  his  surety,  and  gave  It  to 
him,  she  made  him  lier  agent  to  deliver  it  and 
Is  bonnd  by  bis  representation  that  Rbe  signed 
it  as  principal,  so  that  she  is  liable,  though  the 
time  has  passed  in  which  limitations  run  as  to 
a  surety. 

4.  That  a  wife  signed  a  note  on  the  second 
line  for  signatnres  was  not  sufficient  to  give  no- 


I  tice  to  the  payee,  who  accepted  it  In  settloDnit 
of  notes  previously  givea  by  her  husband,  thst 
I  she  signed  It  as  surety,  and  not  as  principal. 

Appeal  from  Circuit  Oourt  Bell  OoantT. 
"Not  to  be  officially  rep«ted." 
Action  on  a  note  by  Wm.  Deering  ft  Co. 
against  Eleuora  Veal.  Judgment  Cor  defend- 
I  ant   Plalntlff  appeals.  Reversed. 

N.  B.  Hays,  for  ai4>ellant 

!     HOBSON,  J.   Appellant  brought  this  suit 
i  agalust  upi>ellee  on  the  following  note: 
I  "*32(i.l4.                         October  3,  iSSi. 
t     "Ou  or  before  the  1st  day  of  Mardi,  ISSa. 
I  for  value  received,  I,  tlie  undersigned,  of 
]  section  Township   ,  State  of  Ken- 
tucky, promise  to  pay  WlUiam  Deering  & 
Company,  or  order,  three  hundred  and  twen- 
ty-six i*/iai>  dollars  with  interest  at  six  per 
cent  per  annum  from  date  until  paid. 

"The  endorsers,  signers,  sureties  and  guar 
antors  severally  waive  presentment  for  pay- 
ment protest  and  notice  of  protest  and  no- 
tice of  nou-payment  of  this  note  and  dllig^u; 
in  bringing  suit  against  any  party  to  this 
note,  and  agree  that  time  of  payment  may 
be  extended  without  notice  «-  other  ooueu: 
and  without  aiEecting  tbdr  llabill^. 

44 

"Elenora  Veal. 

In  the  first  paragraph  of  her  answer  sbt 
pleaded  that  the  note  was  executed  without 
any  consideration.  The  second  paragraph  of 
her  answer  is  In  these  words: 

"Defendant  alleges  that,  about  two  yean 
prior  to  the  date  and  time  when  said  note  is 
alleged  to  tuve  been  executed  by  this  de- 
fendant the  plaintiffs  did  eater  into  a  con- 
tract with  and  sell  to  one  James  Yeal  a  sdf- 
binder  reaper,  feu*  the  amount  as  stated  hi 
said  note  and  plalnttGTs  petition;  that  It  wii 
for  the  price  of  said  reaper  which  was  aold 
and  credited  to  said  James  Veal  for  which 
said  note  was  executed  by  this  defendant: 
that  this  defendant  never  bought  said  reaper 
or  anything  else  from  plaintiffs,  and  never 
had  any  other  transaction  with  or  recdvpd 
any  cMiBlderatlon  from  plaintiffs,  but  that 
ut  the  time  she  signed  and  executed  said 
note  it  was  uudei-stood  and  agreed  by  the 
plaintiffs  and  this  defendant  that  def^idant 
was  only  to  be  surety  for  said  James  Teal 
on  said  note  for  tbe  purchase  price  of  t 
reat)er  which  the  said  Veal  had  bought  fran 
said  plaintiffs  and  owed  them  for;  that  said 
note  became  due  and  payable  March  1.  ISSQ: 
that  tbe  defendant  is  surety  to  James  Vea! 
in  the  said  note  sued  on  and  that  the  cause 
of  action  set  forth  iu  plaintiff's  petition  did 
not  accrue  within  seven  years  before  dte 
commencement  of  tills  actlmi." 

The  plaintiff  demurred  to  the  answer,  and. 
the  demurrer  being  overruled,  filed  a  repl; 
controverting  ite  allegations.  The  proof  for 
the  plaintiff  <m  tbe  trial  showed  tliat  os 
September  1,  1880,  Eflenora  Teal  and  James- 


Digitized  by 


Ky.)  WM.  DEBRING 

Veal,  wbo  were  then  residing  near  Lexing- 
ton, Ky..  executed  to  William  Deering  &  Oo. 
two  notes,  each  for  f  106,  due  September  1, 
1887,  and  December  1,  1887,  respectively; 
that  on  September  19,  1887,  James  Veal  and 
Elenora  Veal  executed  to  It  anoth^  note  for 
fOO,  due  In  one  year,  and  on  Morember  4, 
1887,  executed  a  fourth  note  for  ¥S0,  due 
October  1,  188S;  that,  after  the  four  notes 
Cell  due,  certain  sums  were  paid  on  them, 
aiid  on  October  3,  1888,  the  balance  due  on 
them  aggregated,  in  all,  $326.14;  that  she 
then  executed  hex  IndlTldnal  note  sued  <hi 
for  the  amount,,  which  was  accepted  by  Wil- 
liam Deering  &  Co.  in  satisfaction  of  the 
four  old  notes,  she  claiming  to  be  on  the 
point  ot  selling  some  land,  and  agreeing  to 
turn  over  as  security  for  the  note  a  $900  pur-  | 
chase  money  note  for  the  land  which  she  ex-  { 
pected  to  sell,  bttt  that  this  she  afterwards 
failed  to  do. 

The  defendant  stated  on  her  own  behalf 
oa  the  trial  as  follows:  "Two  gentlemen 
came  down  to  our  place  one  morning  to  hare 
me  sign  a  note  with  Mr.  Veal,  as  surety. 
Mr.  Veal  did  not  sign  It  for  some  reason. 
He  told  me  that  he  wanted  me  to  sign  It  as 
surety.  Q.  Where  was  It  that  you  signed 
tbis  note?  A.  I  signed  it  in  my  own  home. 
Q.  Where  were  you  living  then?  A.  In  Fay- 
ette coun^,  Kentucky.  Q.  This  note  was  ex- 
ecuted for  a  self-binder?  A.  Yes,  sir.  Q. 
l>Id  yoa  sign  any  other  notes  prior  to  this 
note?  A.  No,  sir;  I  had  not  myself.  Q.  Hnrl 
you  ever  signed  any  other  notes  that  were 
uiade  to  them?  A.  No,  sir.  Q.  Did  Mr.  Veal, 
when  he  brought  you  this  note,  tell  you  for 
what  it  was  executed?  A.  Yes,  sir;  self- 
binder.  Q.  Yov  remember  the  drcumstimccs 
of  your  hnsbaud  tuviug  bought  a  self-binder 
from  William  Deering  &  Co.?  A.  Yes,  sir. 
Q.  How  long  prior  to  the  execution  of  this 
note?  A.  In  the  summer  of  that  year.  Q. 
Toa  had  not  Iraught  any  machinery  from 
tbem  yourself?  A.  No,  sir.  Q.  Any  other 
property?  A-  No,  sir.  Q.  Ever  obtain  any- 
thing of  value  from  either  of  this  firm?  A. 
Xo.  sir.  Q.  Ever  have  any  business  transac- 
tion  with  them,  other  than  the  one  you  have 
Just  stated?  A.  None  at  all.  Never  was  in 
their  oMce."  On  cross-examination  her  at- 
tention was  called  to  die  form  of  the  note, 
and  she  said:  "A.  The  note  was  drawn  up 
for  Mr.  Veal.  He  was  to  be  the  undersigner. 
Q.  Mr.  Veal  did  not  sign  It?  A.  I  suppose 
that  to  his  neglect  Q.  There  to  no  one's 
name  but  your  own?  A.  I  signed  it  where  It 
should  be— in  the  pn^Mr  place.  Q.  Any  one 
sign  It  but  yourself?  A.  I  supposed  my  hus- 
band would  sign  It  when  he  took  It  back 
to  the  men."  She  denied  tliat  the  four  old 
notes  were  surrendered  when  the  note  In 
suit  was  given,  or  that  she  agreed  to  give 
as  collateral  the  purchase-money  note  of 
$900  for  the  land,  but  said  her  husband  pxtr- 
cbased  s  self-binder,  and  that  the  note  In 
Muit  was  glv«i  for  It,  and  was  the  only  note 
she  Blened. 
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On  this  evidence  the  court  refused  to  In- 
struct the  Jury  peremptorily  to  find  for  the 
plaiutlfFs,  and  insti'ucted  them  as  rollows: 

"(1)  Gentlemen  of  the  Jury,  If  you  believe 
from  the  evidence  'the  note  described  and 
mentioned  In  plaintifTs  petition  as  having 
been  executed  and  delivered  by  the  defend- 
ant to  the  plaiutUF  was  executed  without 
consideration,  you  will  And  for  the  defend- 
ant 

*'{2)  If.  however,  you  believe  from  the  evi- 
dence In  this  case  that  the  defendant  signed 
this  note  as  surety  and  with  the  understand- 
ing that  that  was  the  proper  place  to  sign 
on  the  first  line  above,  as  It  appears,  and 
that  she  did  sign  the  same  as  surety  only, 
and  not  as  her  personal  obligation;  that  more 
than  seven  years  have  elapsed  since  the  ma- 
turity ot  this  note  before  the  Institution  of 
this  action— you  will  find  for  the  defendant 

"(3)  Unless  you  so  believe,  you  will  find,  as 
stated  In  instruction  No.  1,  for  the  plalntlfl 
the  amount  of  note  sued  on." 

To  constitute  a  sufBcient  consideration  for 
a  contract  it  is  not  necessary  that  the  prom- 
isor receive  a  benefit  from  It.  A  considera- 
tion may  be  something  beneficial  to  the  prom- 
isor, or  disadvantageous  to  the  promisee.  A 
release  of  a  legal  right  by  the  promisee  Is  a 
sufficient  consideration  to  support  a  contract. 
Bishop  on  Contracts,  SS  61-63.  If  the  four 
old  notes  were  setUed  by  the  note  In  suit  or 
If  no  notes  bad  be^  given  for  the  binder, 
and  the  note  in  suit  was  executed  therefor, 
it  to  not  without  consideration.  For  If,  the 
next  day,  Deering  &  Co.  had  sued  James 
Veal  for  the  price  of  the  binder,  he  could 
have  answered  that  the  plaintiff  bad  accept- 
ed the  note  of  Elenora  Veal,  due  the  follow- 
ing March,  for  the  debt,  and  this  would  bave 
dpfeated  the  action.  The  relinquishment  of 
the  cause  of  action  against  James  Veal  was 
a  sufficient  consideration  to  support  the  de- 
fendant's promise.  On  the  undisputed  facta, 
therefore,  the  note  was  not  without  consider- 
ation. 

By  section  2514,  Ky.  St  1903,  an  action  on 
a  written  obligation  for  the  payment  of  mon- 
ey must  be  commenced  within  15  years  after 
the  cause  of  action  accrues.  By  section  25S1, 
a  surety  In  such  an  obligation  shall  be  dis- 
charged from  all  liability  thereon  when  7 
years  have  elapsed  without  suit  after  the 
cause  of  action  accrues.  A  surety  to  one 
who  contracts  for  the  payment  of  a  dtirt  in 
case  of  tbp  failure  of  another  person  who  Is 
himself  principally  responsible  tor  It,  or,  as 
It  has  otherwise  been  expressed,  a  surety  to 
a  person  who,  being  liable  to  pay  a  debt  is 
entitled,  If  It  is  enforced  against  him.  to  be 
indemnified  by  some  other  person,  who  ought 
himself  to  bave  paid  It  before  the  surety 
was  himself  compelled  to  do  so.  Brandt  on 
Sureties,  |  1;  Addison  on  Contracts  (Sth  Ed.) 
648;  Wendlandt  v.  Sohre,  37  Minn.  162,  38 
N.  W.  700.  Appellee  was  not  surely  for  any 
one  on  the  debt  sued  for.  It  was  her  debt. 
In  Short  V.  Bryant  49  Ky.  10,  Short  executed 
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f.  note  vlth  fntben,  wbo  wu  an  Infant. 
When  ther  were  sued  on  the  note*  Wlthera 
pleaded  Infancy.  Judgment  was  rendered  for 
talm  on  that  plea,  and  a  Jodgmrat  for  the 
debt  was  rendored  against  Short  alone.  Aft- 
er the  lapse  of  more  than  seren  years,  exe- 
cution was  Issned  (hl  the  Judgment  and  Short 
relied  on  limitation.  The  plea  was  held  bad. 
The  court  said:  *1Short*a  liabllltr  on  the 
judgment  was  not  as  surety  In  the  Jndg^ 
ment,  nor  in  the  original  note,  but  as  the 
imly  person  ever  bound  by  the  note.  He 
therefore  does  not  come  witliin  the  fair  In- 
t«pretaticHi  of  the  terms  of  the  statute,  and, 
as  he  had  no  right  against  the  original  co- 
par^  which  might  be  affected  by  Oie  con- 
duct of  the  creditor  In  the  enf  orcemmt  of  tike 
Judgment,  he  does  not  come  within  the  reas(»i 
or  principle  on  which  the  statute  makes  the 
delay  of  aecnUon  a  discharge  of  the  surety.** 
In  Gtalnes  t.  Fow,  60  Ey.  SOi,  79  Am.  Dec. 
669,  Poor  bound  hlms^f  by  a  writing  to  save 
Qaines,  his  heirs  and  representattves,  free 
from  any  claim  of  Mrs.  Qaines  for  dower  in 
bis  estate,  and  suit  was  not  brought  on  the 
cmtract  until  seven  years  after  the  cause 
of  action  accrued.  Mrs.  Gkilnes  did  not  sign 
the  oratract,  but  It  was  held  that  if  she  bad 
signed  it  as  principal,  and  Pow  as  her  surety, 
the  contract  would  have  been  void  as  to  her, 
as  die  was  a  married  woman,  and  Poor  would 
not  hare  been  her  sure^,  within  the  mean- 
ing of  the  statute.  These  cases  control  here, 
for  no  one  else  was  bound  to  William  Deer- 
log  &  Co.  for  the  debt,  except  appellee,  after 
the  note  In  suit  was  acc^ted. 

By  the  statute  now  In  force,  a  married 
woman  cannot  bind  her  estate  for  the  debt 
of  another  unless  it  has  been  set  apart  for 
that  purpose  by  a  mortgage  or  conveyance. 
Ky.  St.  1803,  i  2127.  But  the  note  In  suit 
was  given  before  this  statute  was  passed. 
The  defendant  did  not  plead  her  coverture. 

If  a  surety  signs  a  note,  and  places  it  In 
the  possession  of  the  principal  under  his 
promise  to  procure  another  to  sign  it  before 
its  delivery,  and  tie,  In  violation  of  his  prom- 
ise, delivers  the  note  to  the  payee,  who  is 
ignorant  of  the  arrangement,  the  surety  Is 
bound,  notwithstanding  the  fraud  of  tbe  prin- 
cipal. Smith  V.  Moberly.  49  Ky.  2GS,  52  Am. 
Dec.  543;  Whltaker  v.  Crutcher,  68  Ky.  622. 
But  the  surety  so  signing  Is  not, bound  If  the 
agreement  between  the  principal  and  surety 
is  known  to  tbe  payee  when  he  accepts  the 
note.  Coffman  v.  Wilson,  CO  Ky.  542;  Blvlns 
V.  HelBley,  61  Ky.  78.  When  appellee  signed 
the  note  at  the  request  of  her  husband,  and 
gave  it  to  him,  she  made  blm  her  agent  to 
deliver  the  note,  and  she  Is  bound  by  the 
representations  which  he  made  as  her  asent. 
Tompkins  v.  Triplett  (Ky.)  62  S.  W.  1021. 
The  fact  that  her  name  appeared  on  the 
second  line  and  not  on  the  first  line  for  sig- 
natures to  the  note  was  not  sufficient  to  put 
appellant  on  notice  of  any  Infirmity  In  tbe 
paper,  for  notes  and  contracts  are  often  sign- 
ed in  this  way.   But  this  defense  also  was 


not  pleaded.  Tbe  court  therefmrtt  ened  la 
refusing  to  instruct  the  Juir  pwemptotUy  to 
find  for  tbe  plalnCUt. 

Judgment  reversed,  and  cause  remanded 
tor  further  proceedings  copalstwit  becewith. 


PRICE  V.  PBIOB. 
(Court  of  Appeals  of  Kentncky.  Feb.  24,  UOi) 

HDBBAND  AND  WIFS— PROPBRTT  BIOBTft- 

RBLEASE. 

1.  A  contract  between  hnsband  and  wife  afta 
separation  and  before  a  contemplated  diToro, 
by  which  the  wife,  for  a  valnable  Moaideratioii. 
reliuguisbdd  to  the  hnsband  all  rights  of  dower, 
homestead,  and  other  interest  in  all  propertj  of 
which  the  husband  was  possessed  or  might  ac- 
auire,  did  not  release  the  hnsband  from  UabOitT 
on  a  note  which  he  had  previously  ctven  tbt 
wife  tor  borrowed  money. 

Appeal  from  Circuit  Court,  Webster  Goon- 

ty. 

"Not  to  be  officially  repwted.** 

Action  by  Una  Price  against  O.  8.  Pricfc 
Prom  a  Judgment  fw  plaintiff,  defendant  ap- 
peals, Aflirmed. 

J.  F.  Gordon  and  O.  X  Waddlll,  ftv  appel- 
lant Baker  ft  Baker  and  Lo^ott  ft  lo^ 
ett,  for  appellee. 

PAYNTER,  J.  Tbe  appelant;  O.  8.  Prioc^ 
was  formerly  the  husband  «f  tbe  appellee, 
but  the  bonds  of  matrimony  have  been  dis- 
solved. After  tbe  separation  took  place,  bis 
before  they  were  divorced,  tbey  entered  Into 
a  contract  wtiich  reads  as  follows:  *•«  •  « 
Now,  we,  for  the  purpose  of  settling  our  re- 
spective property  rights  and  in  order  to  ef- 
fect a  fair  and  equal  division  ot  the  pn^>erty 
of  whatsoever  possessed  by  tbe  party  of  the 
second  part,  do  hereby  covenant  and  agree  as 
follows:  Tbe  party  of  the  first  part  agrees 
to  accept  in  lieu  of  all  rights  to  and  interest 
In  all  real  estate,  personal  property  and  cash 
possessed  by  the  party  of  the  second  part  all 
rights  of  maintenance  and  alimony,  the  sum 
of  $1600.00  and  one-half  of  the  household  and 
kitchen  furniture  now  on  band,  said  sum  of 
Fifteen  Hundred  Dollars  and  one-half  lnt«^ 
est  of  said  household  and  kitch«i  furniture 
has  this  day  been  paid,  and  receipt  of  ssme  is 
hereby  acknowledged  by  the  party  of  tbe 
first  part,  in  full  of  all  rights  above  mentioii- 
ed,  and  the  party  of  the  first  part  does  here- 
by relinquish  to  the  party  of  the  second  part 
all  rights  of  dower,  homestead  and  other 
rights  to,  and  interest  in,  all  property  of 
which  party  of  the  second  part  is  now  pos- 
sessed or  that  he  may  hereafter  acquire. 
•  •  At  the  time  this  contract  was  ex- 
ecuted the  appellee  held  the  appellant's  note 
for  ¥574.83,  which  had  been  previously  exe- 
cuted for  money  which  she  derived  from  her 
father's  estate.  After  the  divorce  was  grant- 
ed, the  appellee  instituted  this  action  on  tbe 
note  against  the  sibilant,  and  recovered  a 
judgment  ther^or,  with  interest.  TUs  ac- 
tion of  the  court  Is  here  for  review. 

The  writing  In  clear  and  ocpUdt  tms, 
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>bow8  tee  iMirtles  were  contractiiig  with  ref- 
erence to  the  wife's  Interest  in  tbe  bueband'B 
estate,  and  that  tbey  were  dividing  tbe  prop- 
erty possessed  by  him.  Tbe  rellnqulBbmettt 
wbich  she  made  was  "to  right  of  dower, 
homestead,  and  other  rights  to  and  interest 
in  all  property  of  which  the  party  of  tbe  sec- 
ond part  Is  possessed  or  that  he  may  here- 
after acquire."  The  contract  does  not  pur- 
port to  have  reference  to  any  other  property 
save  that  of  tbe  appellant  There  Is  no  am- 
biguity In  the  writing,  and  neither  fraud  nor 
mistake  has  been  shown  In  Its  execution. 
The  record  shows  that  the  appellant  was  in- 
debted to  tbe  appellee  In  the  sum  evidenced 
by  the  note.  He  so  became  Indebted  since 
the  act  of  1804  (Acts  IS&i,  p.  176.  c.  7^.  Un- 
der that  act  a  husband  can  become  Indebted 
to  a  wife  and  execute  to  ber  an  enfcniceable 
obligation. 
The  Judgment  is  affirmed. 


CUMBBBLAND  VALIiBT  BANE'S  AS- 
SIGNEE: V.  CITIZENS'  NAT.  BANK. 

<Oonrt  of  Appeals  of  Kentucky.  Feb.  24, 1904.) 

AS8I0NMBNT  TO  CRBDtTORB-CONSIDB  RATION- 
ASSIGNMENT  BT  SOIiVBtNT  D&BTOS^PKEFBR- 
KNCE-aUBSEQUBNT  ATTACHMENT— EFFECT . 

1.  Ad  agreement  between  a  debtor  and  soma 
of  his  creditors,  whereby  the  debtor  agreed  to 
sell  certain  property  and  torn  over  the  proceeds 
for  pro  rata  distribution  among  the  creditors,  is 
supported  by  a  suffldent  consideratioii. 

2.  An  aneement  between  a  aolveut  debtor  and 
BO  me  of  nis  creditors  for  the  sale  of  certain 
property  belonging  to  tbe  debtor  and  for  a  pro 
rata  distribution  of  tbe  i>roceeds  among  the 
creditors  is  not  invalid  as  an  act  to  prefer  snch 
creditors. 

3.  The  levy  of  an  attachment  by  a  creditor  on 
property  of  bis  debtor  after  an  agreement  has 
been  entered  into  whereby  the  debtor  agreed 
to  sell  the  property  and  distribute  the  proceeds 
pro  rata  among  certain  creditors,  inclnaing  the 
attaching  creditor,  does  not  release  tbe  other 
creditors  ttom  the  agreement  where  the  attach- 
ment n  as  known  to  tbe  other  creditors,  and  was 
for  their  beoefit,  and  they  co-operated  In  the 
pTosecQtlon  thereof. 

Appeal  from  Circuit  Court.  Boyle  County. 

•'Not  to  be  officially  reported." 

Action  between  the  Cumberland  Valley 
Bank's  assignee  and  tbe  Citioens'  National 
Bank.  From  a  judgment  for  the  latter,  the 
fonner  appeals.  Reversed. 

Hazelrigg  &  Ghenaolt  and  S.  B.  Dtsham, 
for  appellant  Bobt  T.  Qnlsenberry,  tor  ap- 
pellee. 

PAYNTER,  J.  The  petition,  as  amended, 
to  which  a  demurrer  was  sustained,  contains 
averments  to  the  effect  as  follows:  Tbe 
Stone-Helnes  Ltunber  Company  of  Cincinnati, 
Obio,  executed  to  John  W.  Faulkner  Its  sev- 
eral notes  aggregating  over  ¥38,000,  which 
be  indorsed  and  sold  to  various  banks.  One 
of  the  notes,  for  $7,937.40.  was  Indorsed  and 
Bold  to  the  Cumberland  Valley  Bank,  and  one 
to  tbe  appellee  for  92,100.  In  Jnly,  U80,  tbe 


Stone-Helnes  Lumber  Company  made  an  as- 
signment to  Oranger  (or  tbe  benefit  of  Its 
creditors.  On  August  2,  1890,  Faulkner,  the 
banks  to  which  he  had  Indorsed  and  sold 
tbe  notes  (inclndlng  the  Cumberland  Valley 
Bank  and  appellee),  and  Granger,  as  assignee, 
entered  Into  a  writing,  by  which  all  the  par- 
ties to  the  contract  agreed  that  Faulkner 
should  sell  certain  lumber  which  he  owned, 
and,  after  deducting  the  expense  of  making 
the  sales  and  delivery  of  the  lumber,  turn 
over  the  proceeds  to  the  Cumberland  Valley 
Bank,  who  was  to  distribute  It  pro  rata  to 
the  banlES  on  tbe  notes  wbich  they  held. 
Faulkner  shipped  some  car  loads  of  lumber 
to  Cincinnati,  Obio,  for  sale,  and  on  March 
6,  1891,  the  appellee  sued  out  an  attachment 
in  a  court  In  that  city,  and  had  it  levied  on 
the  lumber  which  had  been  sent  there  by 
Faulkner,  and  was  sold  In  satisfaction  of  its 
debt  but  only  realized  $1,920.  Just  before 
tbe  appellee  instituted  tbe  action  In  Ohio, 
the  Cumberland  Valley  Bank  Instituted  one 
In  Kentucky,  and  attached  tbe  lumber  wbich 
was  tbe  subject  In  part  of  the  agreement  re- 
ferred to.  It  was  averred  In  the  petition  as 
amended  that  tbe  action  was  for  the  benefit 
of  all  tbe  banks  which  mtered  Into  the  agree- 
ment 

To  sustain  the  Judgment  of  the  court  be- 
low It  is  urged  (1)  that  the  Instrument  was 
a  nudum  pactum;  (2>  that  It  was  a  prefer- 
ential act  and  operated  as  an  assignment  of 
Faulkner's  property  for  the  benefit  of  bis 
creditors:  (3)  that  the  Cumberland  Valley 
Bank  violated  the  agreement  by  bringing  tbe 
suit  thereby  releasing  all  other  parties  from 
Ito  terms. 

We  are  unable  to  see  that  it  was  a  nudum 
pactum.  The  parties  were  capable  of  mak- 
ing the  agreement  Tbe  lumber  could  be 
the  subject  of  such  an  agreement  The  own- 
er placed  It  in  trust  so  that  the  net  proceeds 
might  be  applied  to  the  payment  of  his  debts. 

The  petition  does  not  disclose  that  Faulk- 
ner was  insolvent  when  he  entered  into  tbe 
contract  and  that  he  entered  Into  it  with 
the  design  to  prefer  the  contracting  creditors 
to  his  other  creditors. 

It  is  averred  in  the  petition  that  tbe  Cum- 
berland Valley  Bank  prosecuted  the  action 
In  which  it  obtained  an  attachment  against 
the  property  for  the  benefit  of  all  tbe  banks; 
that  this  fact  was  known  to  tbe  appellee,  and 
Its  attorney  co-operated  in  tbe  prosecution  of 
the  action.  Tbe  facts  averred  do  not  raise 
the  question  discussed  by  counsel  that  the 
Cumberland  Valley  Bank  violated  tbe  agree- 
ment In  bringing  the  action. 

Counsel  for  appellee  argues  the  case  as  If 
the  petition  contained  an  averment  that  the 
Cumberland  Valley  Bank  Instituted  tbe  ac- 
tion for  Its  own  benefit  aiid  in  disregard  of 
the  terms  of  the  agreement  When  this  state 
of  facts  Is  shown  by  the  record,  the  question 
win  arise  whether  or  not  the  institution  of 
the  action  by  the  Cumberland  Valley  Bank 
for  its  Qwn  ben^t  had  the  effect  of  leleac- 
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tng  all  the  parties  from  the  terms  of  tbe  con- 
.  tract 

Tlie  Judgment  Is  reversed  for  proceedings 
conslBtent  with  this  oplnlcm. 


HILTON  et  aL  T.  OOIiVZN. 
(Court  of  Appeals  of  K^tucky.  Feb.  24. 1904.) 

TBBSPAaS    TO  lAND— TITZ^    TO  LAND-EVI- 
DBNCB-SUFFICIENCT— ESTOPPEL— 
PLBAOING— NECESSITY. 

1.  In  nu  action  for  damages  for  the  cutting 
and  remnvinjc  of  trees,  a  verdict  In  favor  <a 
plaintiff  iteld  Buetaiiied  b;  the  evidence. 

2.  Where  defendont,  in  an  action  for  damages 
for  the  ruttiDK  and  removing  of  trees  on  the 
land  of  plaintiff,  did  not  specifically  plead  es- 
toppel based  on  the  claim  that  plaintiff  had  rep- 
resented to  defendant  that  tbe  title  to  the  land  | 
was  in  defendant's  grantor  and  had  advised  de-  I 
fendant  to  purchase  It,  evidence  showing  such  ' 
representatloua  v/aa  incompetent 

Appeal    from    Circuit    Court,    Magoffin  j 
County.  ! 
"Not  to  be  officially  reported."  j 
Action  by  John  W.  Colvln  against  John  I 
Hilton  and  others.    From  a  Judgment  for 
plalntlfF,  defendants  appeal.  Affirmed. 

D.  D.  Sublett,  for  appellants.   John  W. 
Rodman,  tor  appellee. 

BURNAM,  O.  J.  Tbe  appellee  brought  thla 
action  against  the  appellants  for  damages  for 
having  entered  upon  bis  boundary  of  Innd 
and  cut  and  converted  to  bis  own  use  certain 
valuable  timber  trees  growing  thereon.  Ap- 
pellants answered,  denying  that  plafntlft  was 
the  ownor  or  In  pnsspRSlon  of  the  liiiul  from 
which  the  trees  were  taken,  and  alleged  that 
they  were  the  owners  and  In  possession  of 
the  tract  A  trial  before  a  Jury  resulted  In  a 
verdict  and  Judgment  for  plaintiff  for  $50- 
Defendants'  motion  for  a  new  trial  having 
been  overruled,  they  have  appealed,  and  ask 
a  reversal  on  two  grounds:  First  because 
the  verdict  Is  palpably  against  the  weight  of 
the  evidence;  and,  second,  because  the  plain- 
tiff was  estopped  by  admissions  and  repre- 
sentations, made  by  him  to  them  previous  to 
their  alleged  purchase  of  the  land  fn  dispute 
from  one  S.  W.  Brown,  from  tbe  prosecution  i 
of  this  suit 

Upon  the  trial  the  plaintiff  Introduced  rec-  ; 
ord  evidence  tracing  bis  title  back  to  the  ' 
commonwealth  to  tbe  land  from  which  the  : 
trees  were  taken,  and  proved  actual  pos-  ■ 
session  thereof  by  a  number  of  witnesses.  \ 
And  we  are  Inclined  to  the  opinion  that  the  \ 
verdict  of  tbe  Jury  is  sustained  by  tbe  weight  | 
of  the  evidence.   Both  of  tbe  defendants  tes-  | 
tlfied  that  a  short  time  previous  to  their  pur-  | 
chase  of  the  land  In  controversy  from  S.  W. 
Brown  they  had  a  conversation  with  plain- 
tiff about  the  title  thereto,  and  that  the  plain- 
tiff represented  to  them  that  the  title  was  all 
right,  and  advised  them  to  go  ahead  and  buy 
the  land.    Their  testimony  on  this  point  Is 
also  oorrolioi-ated  liy  several  other  witness- 


es, but  denied  by  plalntUT.  Whilst  this  tt^' 
mony  was  admitted  without  obJectloD-  - 
fact,  the  record  falls  to  show  that  a  sicgi^ 
exception  was  reserved  by  ^ther  party  dur- 
ing the  course  of  the  trial — It  is  a  wtittR- 
tied  rule  of  pleading  that  estoppels  most  be 
speciBcaliy  pleaded,  wltb  great  jjarticnlulty 
and  precision,  leaving  nothing  to  intendmcDL 
This  rule  proceeds  upon  the  theoir  that  u 
estoppel  precludes  a  party  from  asaertlDg  tt» 
truth,  and  all  things  essential  to  give  tt» 
right  to  shut  out  the  truth  should  be  afOra- 
atively  plfvided.  Bliss  on  Code  Pleading.  \ 
864;  8  En.  of  PI.  ft  Pr.  7;  Farls  and  Wife  x. 
Dunn,  etc.,  70  Ky.  276.  As  the  defendant? 
did  not  plead  the  representations  and  admis- 
sions of  the  plaintiff  with  regard  to  the  titl» 
to  the  land  in  controversy  as  an  eston>el  Ir 
pais.  testimony  on  this  point  was  i:. 

competent,  and  could  not  have  been  mtd^ 
tbe  basis  of  a  Judgment  Besides,  no  instnh^ 
tlon  on  this  point  was  asked  or  gUrtn  by  tie 
trial  court 

For  reascms  Indicated,  the  Judgment  Is  af- 
firmed. 


SIMMONS  V.  REIXHARDT  et  aL 
(Court  of  Appeals  of  Kentucky.   Feb.  24,  IStKL 

MORTOAOB-ESTOPPKIj— FRAUD. 

1.  A  wife,  having  joined  with  her  hosbaad  .e 
the  execution  of  a  mortgage  by  which  the;  cm- 
veyed  "all  ttieir  interest**  in  a  lot,  is  estonted  n 
assort  after  his  death  that  they  Intended  oalr 
to  convey  his  life  estate*  and  not  tbm  life  ertsa 
which  she  held. 

2.  Evidence  to  show  that  a  mortgaff 
from  a  tax  collector  to  the  sureties  on  his  oadd 
bond  was  not  procured  by  fraud. 

Appeal  from  Circuit  Court,  Daviess  Otm 


Y  L  See  Bitoppsl,  voL  U,  GsdL  Dig.  f  m, 


ty. 

"Not  to  be  officially  reported." 

Action  by  Louis  H.  Relnhardt  and  oth-  r^ 
against  Lucy  H.  Simmons  and  another.  Fmn 
a  Judgment  In  favor  of  plalntiGfs.  defendaa* 
Lucy  H.  Simmons  appalls.  Affirmed. 

Sweeney,  Ellis  &  Sweeney  and  W.  8.  Fty- 
or,  for  appellant   MUler  &  Todd  and  L.  F. 

IJttle,  for  appellees 

BARKER,  J.  The  appellees  were  the  sore- 
tics  on  the  official  bond  of  A.  M.  G.  Slmmoss. 
tax  collector  of  the  city  of  Owensbonk  Th;» 
officer  having  become  short  In  his  accounts 
to  the  extent  of  72.220,  which  he  was  unable 
to  pay,  this  sum  was  paid  by  his  suretie. 
whereupon.  In  order  to  Indemnify  then 
against  toss,  be  and  his  wife,  the  appellanc 
executed  and  delivered  to  the  appellees  the 
following  mortgage: 

"This  indenture  wltnesseth: 

"That  In  consideration  of  two  tbooMod 
two  hundred  and  twenty  dollara,  A.  M.  C 
Simmons  and  Lucy  M.  Simmons  hereby  coti- 
vey  to  John  G.  Delker,  Louis  H.  RelnharJi 
and  L.  F.  Little,  all  their  Into^  In  th^ 
house  and  lot  in  Owensb<nti,  Kentud?.  oa 
the  west  side  of  Fndericft  street;  bounded  «o 
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the  north  by  the  lot  of  R.  J.  Prayser;  on  the 
soatli  by  the  lot  of  J.  D.  Brashear,  and  on 
the  west  by  the  lot  of  W.  H.  Clark.  Alao 
the  one-balf  Interest  in  the  vacant  lot  north 
of  Seventh  and  OeaUx  streets  owned  Jointly 
by  A.  M.  C.  Simmons  and  John  Wandllng, 
and  being  the  same  property  conveyed  to 
them  by  T.  L.  Hall. 

"The  purpose  of  this  conveyance  Is  to  se- 
cure said  Delker,  Relnhardt  and  Little  In  the 
said  two  thousand  two  hundred  and  twenty 
dollars  four  months  from  this  date;  should 
the  said  Simmons  pay.  or  canse  to  be  paid, 
the  above-mentioned  Indenture,  then.  In  that 
eTent,  this  mortgage  shall  be  null  and  void; 
otherwise  It  remains  in  full  force  and  effect. 

"This  May  Ist,  1896. 

"A.  M.  O.  Simmons. 
"Lucy  H.  Simmons." 

After  the  execntion  of  this  mortgage,  A. 
M.  C.  Simmons  died,  and  W.  E.  And  was 
appointed  administrator  of  his  estate.  The 
debt  which  the  mortgage  was  executed  to 
secure  not  having  been  paid,  this  action  was 
Instituted  by  the  appellees  for  personal  Judg- 
ment against  the  administrator,  and  an  en- 
foTcem^  of  their  Uea  against  the  land  de- 
scribed. 

To  this  action  Lucy  M.  Simmons  was  made 
a  defendant  To  the  petition  of  appellees, 
she  filed  an  answer  pleading,  first,  that  she 
Joined  in  the  mortgage  only  for  the  purpose 
of  giving  a  lien  upon  the  Interest  of  her  hus- 
band, A.  M.  C.  Simmons;  that  he  only  had  a 
life  estate  therein,  and  after  his  death  she 
bad  a  life  estate,  which  was  not  embraced, 
and  not  Intended  to  be  embraced,  In  the  mort- 
gage In  question;  second,  that  at  the  time 
of  the  execution  of  the  mortgage  her  husband 
was  mentally  unsound  to  a  degree  which  in- 
capacitated bim  from  contracting;  that  there- 
fore bis  act  was  void,  and,  he  not  having 
Joined  with  her,  her  act  was  void;  and,  third, 
that  the  execution  of  the  mortgage  was  pro- 
cured by  fraud. 

The  affirmative  allegations  of  this  answer 
were  placed  in  Issue,  and,  the  case  coming  on 
for  trial  on  the  merits,  the  chancellor  render- 
ed a  Judgment  In  favor  of  appellees,  en- 
forcing their  lien  upon  the  life  estate  of  the 
appellant,  Lucy  M.  Simmons,  from  which 
judgment  she  has  appealed. 

Although  the  appellees,  at  the  time  they 
took  the  mortgage  to  secure  their  debt,  be- 
lieved that  the  whole  title  of  the  property 
was  In  A.  M.  C.  Simmons,  the  undisputed 
fact  Is  ttiat  he  had  only  a  life  estate  therein, 
and  that  at  bis  death,  bis  wife  surviving 
him,  she  had  a  life  estate;  and  the  first  ques- 
tion tliat  arises  Is  whether  or  not  Mrs.  Sim- 
mons mortgaged  her  life  estate  by  the  Instru- 
ment which  she  signed.  On  this  question  we 
do  not  think  there  can  be  two  opinions.  The 
language  of  the  mortgage  precludes  the  exist- 
ence of  any  estate  In  the  land  owned  by  A. 
M.  C.  Simmons  or  Lucy  M.  Simmons  which 
was  not  mortgiiged  to  appelleea  The  ex- 
pression "all  tbelr  interest"  conv^s  every- 


thing, and  the  fact  that  the  word  "Interest" 
Is  singular.  Instead  of  plural.  In  no  wise  mili- 
tates against  this  concluslcm.  The  Impera- 
tive language  of  the  mortgage  must  control, 
and  appellant,  having  signed  it,  cannot  now 
be  heard  to  say  that  she  did  not  Intend  it 
should  have  accomplished  what  the  language 
of  the  Instrument  clearly  embraces.  While 
the  appellees  did  not  know  the  exact  con- 
dition of  the  title,  as  between  Simmons  and 
his  wife,  they  did  understand  that  they  were 
getting  all  the  title  that  they  had;  and  this, 
we  ttilnk,  they  are  entitled  to. 

The  allegation  of  the  unsoundness  of  mind 
of  the  httidMind  Is  not  sustained  by  a  pre- 
ponderance of  the  evidence.  We  dojht  if  the 
evidence  of  appellant  alone  on  this  subject 
would  sustain  her  position,  but,  when  taken 
In  connection  with  all  the  evidence,  we  think 
that  the  soundness  of  mind  of  the  husband 
at  the  time  he  executed  the  instnunent  In 
controversy  Is  clearly  established. 

The  issue  of  fraud  or  overreaching  was  not 
even  pretended  to  be  established,  and  the  un- 
controverted  testimony  shows  that,  so  far 
from  appellees'  attempting  to  defraud  or  over- 
reach A.  M.  0.  Simmons,  they  had  not  even 
asked  him  to  execute  the  mortgage  in  qnes* 
tlon.  On  the  contrary,  however,  he  approach- 
ed J.  G.  Delker,  and  told  him  that  he  de- 
sired to  secure  his  sureties,  asking  him  to 
come  to  his  (Simmons')  house  that  night  for 
the  purpose  of  receiving  the  mortgage;  the 
other  sureties  not  knowing,  until  after  the 
Instrument  was  executed,  anything  of  the 
transaction.  Delker  and  appellant  alone  tes- 
tify as  to  what  took  place  when  the  mort- 
gage was  executed  and  delivered,  and.  while 
she  makes  a  feeble  attempt  to  show  that  he 
'  represented  to  her  that  she  was  only  convey- 
ing her  husband's  interest,  he  testifies  that 
be  made  no  representation  to  her  whatever, 
and  the  burden  is  on  her. 

We  fully  appreciate  the  hardship  of  this 
case  upon  appellant;  and  the  pathos  of  her 
position,  in  being  left  aged,  penniless,  and 
widowed,  deeply  affects  us.  As  to  this  as- 
pect of  the  case,  we  can  make  no  better  an- 
swer than  is  contained  in  the  opinion  of  the 
learned  chancellor  below:  "I  have  gone  over 
the  whole  case— the  pleading,  evidence,  and 
suggestions  of  counsel— two  or  three  times, 
and  reflected  over  it.  with  unusual  care  and 
deliberation,  because  of  the  fact  that  the  de- 
fendant is  an  old  woman,  and  the  proper^ 
Involved  is  her  last  bit  of  earthly  estate,  and, 
when  deprived  of  it,  she  will  be  1^  house- 
les!*.  These  are  considerations  that  have  com- 
pelled me  to  anxiously  consider  every  fact 
and  interpret  every  doubtful  fact  more  favor- 
ably toward  the  defendant,  and  this  much  a 
chancellor  Is  warranted  In  doing;  but  he  Is 
not  warranted  by  such  considerations  In  dis- 
regarding well-established  rules,  and  giving 
to  language  an  Interpretation  contrary  to  its 
plain  grammatical  import.  Nor  may  he,  in 
considering  the  right  and  credibility  of  tes- 
timony, discord  the  lexical  effect  of  over- 
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wbdmlng  prepondeniwa  of  tb*  •rUoiot  on 
the  cHie  aide  ot  fbe  otlur.  If  It  eztets." 
jndgmoit  affirmed. 


BEBD  T.  TATLOR  et  aL 
(Court  of  Appeals  of  Knitnckr.  Feb.  2S,  1004.) 

POUCB  JUDOS-^URISDICTION— PROTECTION 
FOR  JUDICIAL  ACT. 

1.  In  an  action  of  forcible  detainer  before  a 
poike  jadge  in  a  town  of  tbe  sixth  class  by  the 
owner  of  a  hotel  against  an  occupant,  after 
judgment  against  the  owner  and  the  execution 
of  a  traveme  bond  by  him,  the  judge  was  with- 
oat  Jurisdiction  to  proceed  further  than  to  ra- 
tivu  the  papera  to  the  circoit  court,  and  in  no 
erent  coiud  be  appoint  a  receiTer  of  tli*  hotd 
property. 

2.  While  a  Judicial  officer  will  be  protected 
against  suita  for  damages  resulting  from  erro- 
neous  judgmeuL  yet  where  ha  acts  maliciooalT', 
or  beyond  bla  jansdiotioD,  bit  i^Bca  la  no  pro- 
tection. 

Appeal  frtHU  CSrcnlt  Gour^  Hardin  Gountj. 

"Not  to  be  officially  reported." 

Action  by  T.  B.  Heed  against  O.  Q.  Tay- 
lor and  anotber  for  false  Impi-lBounjent  and 
malicious  prosecution.  From  a  Judgment  In 
favor  of  defendautB,  plaintiff  anteali.  Be- 
Twsed. 

W.  T.  Bnrcb  and  B.  H.  Buab,  tm  app^nt. 

O'RKAR,  J.  Appellant  was  the  owner  and 
In  the  possession  of  a  certain  hotel  property 
at  West  Poiut,  Ky.  He  contracted  with  ap- 
pellee Taylor  for  the  latter's  aetrices  as  as- 
sistant In  the  management  of  the  bote!  tor 
one  year  from  March  1, 1901.  Under  the  con- 
tract Taylor  and  wife  were  to  occupy  one  of 
the  rooms  of  the  hotel.  The  net  proceeds 
of  the  venture  were  to  be  divided  between 
tbe  two  parties,  Taylor  and  appellant  Ap- 
pellant was  to  receive  and  disburse  all  mon- 
ey. Before  tbe  expiration  of  tbe  year,  for 
some  reason  not  shown  In  this  record,  appel- 
lant Instituted  a  forcible  detainer  proceeding 
before  appellee  J.  L.  Shipley,  judge  of  the 
police  court  of  West  Point  <wbich  is  a  town 
of  the  Blxth  class),  seeking  to  oust  Taylor 
from  the  premises.  The  Judgment  of  tbe  po- 
lice court  was  adverse  to  appellant  but  with- 
in three  days  he  traversed  the  Judgment,  and 
executed  a  bond  before  the  police  judg^ 
which  was  approved  by  him.  Thermtfter, 
at  the  instance  of  appellee  Taylor,  Shipley, 
the  police  Judge,  Issued  warrants  of  arrest 
against  appellant,  and  caused  bim  to  be  ar- 
rested thereunder,  charged  with  contempt  of 
the  police  court,  and  held  until  be  bad  ex- 
ecuted bond  for  his  appearance.  Other  war- 
rants were  Issued  against  him  of  a  similar 
nature  thereafter,  but  which  were  not  ex- 
ecuted, because  he  fled.  Tbe  i)oIice  Judge 
also  Issued  an  order  putting  tbe  hotel  prop- 
erty in  the  hands  of  a  receiver,  and  direct- 
ing tbe  booics  and  papers,  etc.,  belonging 
to  appellant  to  be  turned  over  to  Taylor. 
Tbe  police  Judge  also  Issued  an  order  directed 
to  and  served  upon  certain  cnstomerB  of  ap- 
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pellant,  proclaiming  that  tbe  hotel  mm  open 
for  business  under  the  contract  with  Taylor, 
and  fn-bldding  them  tgoxatag  Xayhw^s  xightt 
In  the  premises  as  adjudged  hj  the  ssM 
police  court,  and  not  to  pay  any  money  la 
Violation  tbwetf  to  appelant. 

AppelUuit  brought  this  suit  against  Tsylor 
and  against  tbe  police  iudge^  Shiplej,  to  re- 
cover the  damages  alleged  to  have  been  soa- 
talned  by  him  because  of  the  false  imprison- 
ment under  tbe  warrants  above  nsmed,  and 
because  of  the  annc^nce  and  worry,  loss  of 
business,  and  capenses  Incurred  In  defending 
the  other  proceedings  which  were  sued  for 
as  results  of  malldons  prosecntliMi.  It  was 
charged  In  the  petltim  that  there  was  a  ooo- 
splracy  between  Taylor  and  Stiiidey  by  wbieb 
It  was  sgreed  that  apfiellant  was  to  be  liar- 
aoed  and  annoyed  so  as  to  abandon  his 
property  and  yield  It  to  Taylor  dnriag  tbe 
balance  at  tbe  teem.  At  the  dose  of  tbe 
evidence  la  appdlanf  s  case  the  court  per 
emptorily  instructed  tbe  Jury  to  ilnd  tor  tlie 
defeudonts.  This  was  wror.  There  was  erl- 
dmce  dedudble  from  tbe  drcnmstances  pnvr 
en  to  tbe  Jury  to  sustain  the  charge  of  the 
conspiracy.  Furthermore,  after  tbe  execs- 
tlon  of  tbe  traverse  bond  the  police  Judge 
was  utterly  without  JurisdlcUon  to  proceed 
further  In  that  actl(m  other  than  to  retnts 
the  {lapers  to  the  circuit  court,  and  in  no 
event  did  be  have  authwlty  to  appoint  a  re- 
ceiver for  the  hotel  peopextj.  It  Is  well  set- 
tled that,  while  a  Judicial  oOeer  win  be  pco- 
tecttid  against  suits  for  damages  resulting 
from  an  erroneous  ezerdse  of  Jndgmait  or 
power,  yet  where  he  acts  corruptly,  ma- 
liciously, or  beyond  his  Jurisdiction,  his  of- 
fice Is  no  protectlim.  Kincoe  r.  Head.  lOS 
Ky.  lOe,  41  S.  W.  874;  Stress  t.  WHsoo 
(Ky.)  72  &  W.  836. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  under  proceedlnga  not  Inom- 
slsteut  herewith. 


BENNETT  v.  BTAN. 
(Court  of  Appeals  of  Keatncky.  Feb.  19, 1904.) 

CONTRACTS— PAYHBNT  OF  ANOTHER'S  DEBT- 
REIMBURSEMENT— DELI  VERT  OF 
TIMBER— ACCOUNTING. 

1.  Where  plaintiff  paid  defendant's  debt  on  so 
anderstanding  that  be  shoulld  be  reimboned 
with  timber  from  defendant's  land,  and,  fai  u 
action  to  recover  the  difference  between  the 
amount  paid  and  the  value  of  tbe  timber  cut.  it 
appeared  that  some  of  the  timber  had  not  been 
cut,  but  that  it  was  of  greater  valae  than  that 
at  which  it  hnd  been  placed  by  the  terms  of  the 
contract,  and  that  defendant  bad  requested  that 
it  Mhould  not  be  removed,  defendant  was  not 
entitled  to  a  credit  for  Boch  timber. 

Appeal  frmn  Circuit  Oourt^  Mnhloiheri 

Oounty. 

"Not  to  be  officially  reported." 

Action  by  A.  L.  Bennett  against  J.  B.  ttyvL 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

Wilfred  Carico  and  J.  G.  Jidmson,  for  ap- 
pellant W.  L.  Reeves,  for  appellesb 
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NUNN,  7.  In  the  year  1897  the  land  of  titt 
appellee,  J,  B.  Ryan,  was  sold  under  four  ex- 
ecutions, and  was  bought  by  the  plaintiffs  In 
the  ezecntions  for  leas  than  two-thirds  of  Its 
Talne.  There  were  also  some  taxes  against 
the  land.  These  execution  claims  and  taxes 
made  an  indebtedness  of  %2fiOO,  which  it 
was  necessary  for  appellee  to  raise  to  re- 
deem the  land.  For  the  purpose  of  raising 
this  Bum,  the  appellee  entered  into  an  agree- 
ment with  appellant  in  wlilch  it  was  stipu- 
lated that  appellant  should  cut  the  white  oak 
and  poplar  timber  of  specified  sizes  from  tills 
land,  and  the  appellee  was  to  receive  a  cred- 
it, on  the  Indebtedness  of  $2,000,  of  30  cents 
per  hundred  feet  for  the  amount  so  cut,  and, 
if  the  amount  of  timber  purchased  under  this 
contract  at  that  price  exceeded  the  $2,000, 
then  appellant  was  to  pay  to  appellee  the  ex- 
cess, but.  If  the  tlmlwr  did  not  amount  to  as 
much  as  $2,000,  then  the  appellee  was  to 
pay  the  appellant  the  difference.  Appellant 
was  to  have  three  years  in  which  to  remove 
the  timber  from  the  land.  Appellant  ceased 
to  cut  and  remove  timber  from  the  land  about 
July,  1898,  and  at  that  time  rendered  a  state- 
ment to  appellee  of  the  amount  of  timl}er  so 
received  under  this  contract,  amounting  to 
$788.18.  Thus  matters  stood  until  July  24, 
1900,  when  appellant  brought  this  action, 
seeking  to  recover  the  difference  between  the 
$788.18  and  the  amount  be  had  paid  for  ap- 
pellee In  redeeming  the  land,  to  wit,  $2,000. 
Appellee  answered,  admitting  the  amount 
and  value  of  the  timber  received  by  appellant 
from  the  land,  but  alleged  that  there  was  oth- 
er timber  upon  the  land,  which  had  not  been 
cut  and  removed,  and  wblch  bad  been  pur- 
chased by  appellant  under  bis  contract, 
amounting  to  more  tlian  the  amount  sued  for 
by  the  appellant— In  other  words,  that,  if  ap- 
pellant bad  cut  all  the  timber  called  for  un- 
der the  contract,  appellee  would  not  be  ow- 
ing appellant  anything,  but,  on  the  contrary, 
the  appellant  would  be  owing  the  appellee. 
Afterwards  appellee  filed  an  amended  answer 
in  which  he  stated  that  appellant  not  only 
cut  and  removed  $788.18  worth  of  timber 
from  this  land,  but  that  he  cut  and  removed 
over  $1,000  worth.  Appellant  replied,  deny- 
ing these  allegations,  and  alleged  that  a  por- 
tion of  tbla  land  on  which  much  of  the  tim- 
ber was  situated  was  covered  by  a  dower  in- 
terest or  claim  of  one  Mrs.  Blaine,  who  ob- 
jected to  the  cutting  and  removal  of  the 
timber  therefrom,  and  appellee  directed  the 
appellant  not  to  cut  this  timber;  that  upon 
the  remaining  portion  of  the  land  there  were 
only  a  few  trees  left  uncut  within  the  size 
and  epeclflcatlons  of  the  contract,  and  these 
were  not  cut  by  the  request  of  appellee.  The 
proof  was  heard  by  the  lower  court,  and  it 
adjudged  that  the  appellee  was  entitled  to  a 
credit  of  $896.22,  as  the  value  of  the  timber 
actually  cut  and  received  by  appellant  under 
bla  ccmtract  and  also  adjudged  that  appel- 
lee was  entitled  to  a  further  credit  of  $812.69, 
the  value  of  tlw  trees  uncut,  and  which  were 


then  standing  upon  the  land,  that  were  with- 
in the  size  and  specifications  of  the  contract 

As  to  the  amount  credited  to  the  appellee 
for  the  timber  actually  received,  we  are  not 
disposed  to  dlstnrb  the  finding  of  the  court 
thereon.  But  we  cannot  agree  with  the  ac- 
tion of  the  court  in  allowing  a  further  cred- 
it of  $812.69  for  the  timber  not  taken  and 
received  by  the  appellant  under  his  contract, 
for  the  reason  that  the  preponderance  of  the 
evidence  shows  that  the  timber  failed  to  be 
cut  by  appellant  was  not  cut  by  the  direc- 
tion, consent,  and  approbation  of  appellee. 
In  addition  to  this.  It  la  also  shown  by  the 
evidence  that  the  timber  was  left  standing 
on  the  land  uninjured,  owned  by  and  in  the 
possession  of  appellee,  and  was  of  much 
greater  value  than  the  price  agreed  to  be  paid 
by  aK>ellant  in  his  contract,  and,  instead  of 
appellee  being  damaged  by  the  faUure  of  ap- 
pellant to  comply  with  his  contract  and  re- 
move the  timber,  he  was  benefited  thereby. 
It  would  be  unconscionable  to  make  appel- 
lant pay  and  account  for  timber  which  he  did 
not  receive  under  bis  contract^  which  waa 
1^  In  the  possession  of  appellee  and  grow- 
ing upon  tiis  land,  especially  when  the  same 
waa  not  received  by  appellant,  and  left  stand- 
ing and  growing  upon  hla  land  with  the  ap- 
proval and  consent  of  appellee. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent 
herewith 


FBACOGK  DISTILLERY  CO.  T.  COMMON- 
WEALTH. 

(Ooiirt  of  Appeals  of  Kentucky.  Feb.  19, 1901.) 

mnSANCB— SLOP  FROM  DISTILLBRT— LIABII^ 
ITT—  INDICTMENT  —  DUPLICITY  —  CREDIBIL- 
ITY OF  TESTIMONY-QUESTION  FOR  JURY— IM- 
POSITION OF  PENALTY— EXCES31VBNESS  OF 
TBBDICT— RBVIBW. 

1.  An  Indictment  for  suffering  and  committing 
a  common  uuisance  was  not  duplex  as  also  char- 
l  glng  the  Btatntory  offeuse  of  poisoning  or  pol- 
!  luting  a  stream,  where  these  acts  were  alleged 
I  only  as  Incidents  and  parts  of  the  main  offense, 
;  which  was  the  creation  of  unhealthful  and  noi- 
I  some  odors. 

I  2.  Where  a  distillery  company  furnished  the 
slop  from  Its  distUIeir  to  a  cattleman,  to  be 
fed  on  its  premises,  which  it  rented  to  him,  lia- 
bility for  a  nuisance  created  thereby  la  not 
avoided  by  the  duty  which  it  put  upoa  feeders 
to  prevent  the  same,  and  by  an  agreement  that 
the  tenant  should  be  liable  if  any  was  created, 
wbere  the  means  which  the  company  provided 
to  avoid  the  nuisance  were  inadequate. 

3.  Whether  the  jary  should  believe  evidence 
Id  defense  corroborating  the  prosecution,  or  oth- 
er evidence  In  defense,  was  a  matter  which  they 
had  the  sole  right  to  determiDe. 

,     4.  Conceding  that  the  judgment  In  a  penal 

{trosecution  may  be  reversed  because  the  verdict 
mposlng  the  penal^  Is  excessive,  the  Instance 
must  be  rare,  aud  the  abuse  of  Its  power  by  the 
jury  be  flagrant,  to  warrant  Interference  with 
their  action. 


Appeal  trotti  Circuit  Court  Bourbon  Coun- 


ty. 


"Xot  to  be  officially  reported." 
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The  Peacock  Distillery  Compnny  was  con- 
Tlcted  of  BofferliiK  and  coniuiltdng  a  nni* 
•ance,  and  it  aroeala.  At&riued. 

Emmet  M.  Dickson,  for  appellant  Denis 
Dnndon  and  N.  B.  Haya,  for  ttae  Common- 
Trealtb. 

O'REAR,  J.  Appellant waa  Indicted, couTlct- 
ed,  and  Uned  $1,900  for  aaffeilDg  and  commit- 
ting a  commim  nnlsance.  The  indictment  de- 
acrlblng  the  offense  charges  that  the  defend- 
ant corporation,  being  In  the  poaaeasfon  and 
ctmtrol  ct  a  cwtaln  dlstlUery  In  BourtMH 
connty,  which  was  located  on  Stoaet  creek, 
and  near  a  pvUlc  highway,  "did  onlawfully 
anffw  and  iwnnlt  the  atlll  alopa  and  refuse 
from  said  dlatHIery  to  accumidate  at  and 
aronnd  aald  distillery,  and  did  snCTer  and  per^ 
mit  same  to  flow  Into  the  watera  of  said 
Stoner  creek,  wb^eby  the  said  stream  of  wa- 
ter was  rendoed  tonl,  noisome,  and  nnllt 
for  use  for  man  or  beast,  and  caused  tba  flsh 
In  said  stream  to  die,  whereby  there  did  arise 
from  said  distillery,  still  slops  and  refuse, 
stream  of  water,  and  dead  flab,  foul,  un- 
healthy, and  disagreeable  odors,  and  did  ren- 
der, the  atmosph^  foul,  ntrisome,  disagree- 
able, and  dangerous  to  the  health,  comfort 
iind  happlno:<H.  and  to  tli(>  ctnnmon  nnlaance 
and  annoyance  of  all  citizens  of  the  comm<m- 
wealth  of  Kentucky,  and  esjwclally  to  those 
living  In  the  neighborhood  of  said  stream  and 
distillery,  and  passing  along  said  highway," 
etc. 

Appellant  complains  that  the  Indictment 
L-liarges  two  offenses— one  the  common-law 
offense  of  malntalnli^  a  nnlsance,  and  the 
other  the  statutory  offense  of  poisoning  or 
jwllutlng  a  Btreani  of  water  whereby  flsh  are 
sickened  and  kllled^nd  that  thwefore  it 
Wiis  demurnilile  fur  multifariousness.  It 
uot  infrequently  occurs  that  the  same  act 
may  constitute,  In  whole  or  in  part,  two  or 
more  offenaea.  In  that  event  it  Is  the  accu- 
sative part  of  the  Indictment  that  determines 
the  ffffense  charged  by  the  commonwealth. 
This  Indictment  does  not  go  upon  ttie  Idea 
that  the  statute  has  been  violated.  It  is  not 
a  prosecution  for  a  violation  of  tliat  or  any 
statute.  But  it  is  drawn  to  charge  the  com- 
mon-law offense  of  maintaining  and  suffering 
a  nuisance.  The  description  of  the  acts  con- 
stituting Qie  offense  states  not  only  the  suf- 
fering of  the  fllth  and  slop  to  ncpumnlate  so 
as  to  create  unbealthful  and  offensive  odors, 
but  that  by  letting  the  slops  and  fllth  escape 
Into  the  stream  It  killed  the  flab,  which  de- 
composing, added  to  the  offenslveness  of  the 
other  odors.  The  gravamen  la  the  creation 
of  unhciiltlii'iil.  n.iiMtpiiip  ««loi*a.  That  flsh 
were  killed  and  waters  polluted  by  the  slop 
were  only  incidents  and  parts  of  the  main 
offense.  The  Indictment  was  not  duplex,  and 
lite  dcnmirer  was  properly  overruled.  Com- 
monwealth T.  T.  J.  Megibben  Go.  (Ky.)  -10 
8.  W.  G&i;  Greenbnum  v.  Gommonwealth, 
10  Ky.  Law  Rep.  723. 


An>eUant  showed  that  it  bad  sold  aB  of 
its  slop  for  the  season  to  Lair  &  Houston,  and 
let  to  them  its  cattle  stables  and  j^ens,  und-r 
an  agreement  tiiat  Lair  A  Honstosi  were  to 
feed  all  the  stop  to  tb^  cattle  there,  and  to 
hold  the  dlstlllen  harmless  from  any  proaeeu- 
tion  for  suffering  the  slops  to  escape  into  the 
stream,  and  to  so  use  the  premises  mm  not  to 
create  a  iniiBBno&  It  la  claimed  tar  appe- 
lant that  as  the  only  nuisance  shown  was 
■nch  as  was  created  by  tlie  conditions  tn  and 
about  the  cattle  pens,  and  the  escape  of  ivf- 
use  tlieref  rom  into  Stoner  czeek,  while  Lair  ft 
Houston  were  In  possession  under  their  con- 
tract, the  court  should  have  instmcted  thv 
Jury  to  find  the  defendant  dlstUlety  compauy 
not  guilty. 

To  fully  understand  the  appllcaMlitr  of  the 
principle  inv(d»d  by  ai^dlant  we  most 
state  the  facts  showing  the  situation:  Thr 
distillery  la  situated  <m  the  side  of  Stoner 
oeek,  and  on  the  Paris  and  Peacock  tma- 
pike  road,  north  of  the  dtf  of  Paris.  The 
capacity  of  the  distillery— at  least  lbs  oper- 
ating capacity  at  that  time— was  to  mash  3i4 
bushels  of  grain  eadi  day.  Tbe  wOap  pro 
dnced  from  this  was  forced  throngli  an  ova<- 
head  main  across  the  oeefc  Into  a  number  <tf 
Isrge  tubs  or  vats,  whence  it  was  dramt 
ott  Into  the  cattle  stables  and  there  fed  to  tbe 
cattle  and  hogsi  Three  hundred  and  seraity 
cattle  and  about  seventy  hogs  wne  provid- 
ed to  consume  this  slop.  The  dlstllleiy  be- 
gan running  alMut  the  1st  of  Hardi.  and  coo- 
tinned  till  about  the  lOtb  of  Jun&  Tbe  ca^ 
tie  and  hogB  were  confined  in  pens  and  sta- 
bles. The  excrement  from  this  live  stock,  the 
fllth,  mud,  sidled  slop,  and  any  surplus  slop, 
all  were  run  into  a  lai^  pool  in  the  lot. 
probably  100  by  200  feet  The  effect  of  the 
hot,  dry  weather  <«  this  mass  of  refuse  wan 
to  decompose  it  Tbe  odw  for  miles  around, 
especially  on  damp  days  and  of  evenli^ 
was  so  strong  as  to  necessitate  dtSapns  dos- 
ing their  doors  and  windows  wUle  serving 
meals,  and  to  escape  its  discomforts.  Stock 
would  not  drink  the  water  from  the  ciMk. 
Flsh  hi  great  quantities  were  klUccL  Crav- 
flsh.  and  oral  snakes  and  turtles*  woe  kllM 
and  driven  from  the  water  to  the  banks, 
where  their  decomposition  attracted  great 
flocks  of  bmards  and  carrlcm  trows.  Per- 
sons liaveling  tbe  road  were  assailed  by  tbe 
stenclL  Although  there  was  some  evidence 
that  the  sink  was  allowed  to  run  off  into  the 
creek.  It  may  be  that  this  occurred  only  mtter 
a  heavy  rain,  when  the  pool  was  fllled  to 
overflowing  by  surfoce  water.  It  is  not 
shown  that  Lair  A  Houston  neglected  to  do 
anything  that  they  could  ha^ve  done  to  pre- 
vent the  conditions  complained  of.  On  the 
contrary,  they  seem  to  bare  naed  the  mean^ 
provided  by  the  distillery  company  for  caring 
for  this  refuse  matter.  The  result  was  sndh 
that  It  must  have  be«i  inevitable  in  tiie  use 
of  tlie  means  at  hand.  Hot  weather  wfU 
dei-ouii)ose  damp  animal  and  vegetable  mat- 
ter. The  decon^ositliHi  is  essentially  offea- 


Digitized  by 


Google 


STOVALL  T.  HATNEa 


895 


sive  to  miell,  and  polsonons.  We  are  asked 
to  say  that  the  distiller  vho  produces  these 
conditions  can  escape  tbe  conaequenceB  by 
contractlns  with  a  tenant  that  tlie  latter  will 
stand  for  the  prosecntlons,  and  agree  to  pre- 
veut  a  nuisance.  It  may  be  doubted  Vhether 
one  can  contract  to  shift  the  consequmces  of 
bis  violation  of  the  law  to  protect  health  upaa 
another.  It  would  seem  to  be  contrary  to  a 
sound  public  policy  to  permit  it. 

Wood  on  Nuisance  (volume  1,  p.  100,  8d 
Ed.),  dted  by  appellant,  says:  **A  landlord 
who  lets  premises  for  a  pardcnlar  purpose, 
which  may  or  may  not  become  a  nnlaance^ 
accwrdlog  to  the  manner  In  which  the  tenant 
conducts  the  business,  is  not  liable  either  to 
an  action  w  to  an  indictment  tiierefor,  un- 
less he  had  reasonable  grounds  to  believe 
that  the  nuisance  would  be  created  fimn  such 
uae^  Neither  Is  the  landlord  liable  for  a  nui- 
sance created  by  the  tenant,  when  tlie  nui- 
sance arises  from  a  uae  of  the  j^emlses  whicb 
was  not  contemplated  by  the  lease." 

The  sonndneas  ct  the  text  is  not  called  hi 
question  by  the  court  But  if  It  applies  to 
this  case,  it  sustains  the  argument  that  the 
landlord  Is'Uabla  In  this  case  the  so-called 
landlrad.  the  dlstlllw,  furnishes  tibe  slop,  the 
pens  in  which  it  Is  to  be  fed,  and  the  cesspool 
for  the  collection  and  care  of  the  offal  and 
refuse  matter.  The  distiller  Itself  cieatee  the 
primary  omdltimiB.  If  let  alone,  those  things 
would  inevitably  become  a  nuisance.  Thdr 
decomposition,  overflow  Into  the  creek,  es- 
pecially in  time  of  rains,  and  tlidr  chemical 
effect  in  hot  weather,  were  actually  known, 
and  the  craseqnences  must  have  been  in  the 
thought  of  the  dlstnier.  It  undertakes  to  rid 
itself  of  them,  and  thereby  discharge  itself 
Cnnn  liability  to  ttie  cranmunity.  It  sells  the 
slop  to  cattle  men  to  feed  on  the  premises, 
and  pute  upon  tiie  feeders  thednty  to  keep  the 
I»emlBes  fn»n  bectuning  a  mdaance.  Mani- 
festly tbe  means  provided  by  tlie  distiller 
were  inadequate.  The  result  shows  It  The 
distiller  claims,  and  the  feedCTS,  Lahr  ft  Hous- 
ton, declare,  there  was  no  negligence  in  their 
manner  of  managing  the  business  of  taking 
care  of  the  slop,  so  tar  as  failure  to  use 
tbe  means  at  band  vras  concwned.  Xor  does 
tbe  evidence  show  that  there  was.  The 
question  then  cornea  bai^  to  this:  The  dis- 
tiller, having  created  the  conditions,  has  fail- 
ed to  provide  suffldent  means  to  care  for 
them  so  as  to  prevent  their  becoming  a  nui- 
sance. For  this  the  distiller  on^t  to  be  lia- 
ble. It  has  no  right  to  set  in  motirai  causes 
reasonably  sure  to  injure  other  people,  and 
then  fail  to  provide  against  such  injury. 
Every  person  must  use  his  own  property 
and  conduct  his  business  witli  regard  to  cer- 
tain rights  of  his  neighbors.  He  can  no  more 
neglect  to  provide  against  known  (umseqnen- 
ces  of  certain  uses  of  Us  propw^,  where  it 
wtnild  become  deleterious  to  the  health  and 
comfort  of  others  rightfully  In  the  neigh- 
borhood, than  he  conid  purposely  Injure  them 
In  that  respect,  without  aiwwerlng  In  dam- 


ages. We  think  the  instructions  aSked  for 
by  appellant  were  properly  refused. 

The  evidence  for  the  commonwealth  clears 
ly  and  b^ond  question  MtobHshed  appel- 
lant's guilt  Much  of  the  evidence  In  defense 
corroborated  it  Whether  they  should  tiellere 
that  or  the  other  evidence  In  defense,  was  a 
matter  whldi  the  Jury  had  the  sole  right  to 
determine^ 

It  is  complained  that  the  verdict  Is  ex- 
cessive. Conceding  that  we  are  at  liberty  to 
reverse  a  Judgment  in  a  penal  prosecution  on 
that  account  .the  instance  must  be  rare,  and 
the  abuse  of'  ite  power  by  the  Jury  be  fla- 
grant Indeed,  to  warrant  anch  Inteif «eiice 
by  this  court.  Trial  Juries  are  peculiarly  fit- 
ted for  the  Imposition  of  such  penaltiea  as 
will  not  only  adequately  punish  the  ofFend- 
er  in  hand,  Imt  serve  to  deter  others  from  a 
repetition  of  the  breach.  They  are  the  peo- 
ple who  must  aecute  the  criminal  and  penal 
laws  of  the  state  as  directly  affecting  their 
community.  We  decline  to  interfrae  Kith 
their  Judgment  in  this  case^ 

Affirmed,  with  damages. 


STOVALL  V.  HAYNBS. 

(Court  of  Appeal!  of  Kentucky.  Feb.  23, 1004.) 

ADTERBB  POSSBSSION  HORTQAQE  BTANCBS- 
TOR— F0RBCL08URB-WID0W  OF  HBIS^EZ- 
GEPTION  OF  CBBTAIN  TRACT-^&DUISSIBIUTT 
OF  SVIDENCB— LAND  IN  POSSESSION  OF 
THIRD  PBRSON  —  CHAMPHRTOUS  OONVBT- 
ANOB. 

1.  Where  one  dalmlsg  onder  a  foreclosure 
sale  under  which  no  writ  of  posReBsiou  hss  been 
issued,  sues  for  the  land  within  16  years  from 
the  order  for  the  deed,  the  widow  oi  tihe  mort- 
sragor's  heir,  who  has  remained  In  possesion, 
cannot  successfully  plead  adverse  possession, 
the  hdr  having  been  a  party  to  the  foreclosure 
suit 

2.  In  a  suit  fbr  possessltn  of  land  by  the  veo- 
dee  of  the  purchaser  at  a  foreclosure  sale,  evi- 
dence thnt  the  purchaser,  who  was  a  sister  of 
the  mortgagor's  heir  In  possession  of  a  portion 
of  the  property,  had  agreed  with  him  tnat  he 
could  bold  his  tract  aod  that  It  wsh  not  to  be 
affected  by  the  porcbase,  in  cooHideration  of 
whicb  he  did  not  appear  to  defend  the  foreclo- 
sure auit,  is  admissible  in  behalf  of  his  widow. 

8.  A  conveyance  of  land  by  a  purchaser  there- 
of at  a  foreclosure  sale,  who  has  not  been  put 
into  possession  and  while  the  land  Is  In  posses- 
sion of  the  mortgagor's  heir,  ia  chaiupei'tous 
and  void. 

Appeal  from  Circuit  Oomt,  Ballard  County. 

"Xot  to  be  officially  reported." 

Action  by  T.  J.  Haynes  against  Matilda 
StoTall.  Judgment  for  plaintiff  and  defend- 
ant appeals.  Beversed. 

Oeo.  W.  Heeves  and  Beeves  ft  Tborj;*,  for 
appellant 

O'REAB,  J.  Appellantfs  husband,  J.  C. 
Stovall,  occupied  a  tract  of  28  acres  of  land, 
which  was  part  of  a  larger  tract  of  113 
acres.  The  larger  tract  was  sold  under  & 
Judgment  foreclosing  a  mortgage  on  it  ex- 
ecuted by  J.  C.  Stovairs  father  to  his  Ufe- 
tim&  The  suit  was  brought  after  the  mort- 
gagor's death,  J.  C.  Stovall  being  made  a 
party  defendant    The  Judgment  was  ren- 
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dered  wtthoat  defense.  The  nle  was  made 
and  conflrmed  In  188B,  and  tbe  deed  eKecated 
In  1881,  There  was  no  writ  of  poaseuioa, 
80  far  at  thla  racwd  abbwi.  J,  O.  StoTall 
continued  to  lire  on  the  28  acres*  and  died 
shores  after  tbe  sale  by  tlie  cMnminrioner. 
HlB  widow  liaa  oontlnaed  to  Ure  there  and 
claim  the  land  adrerselyi  abe  says,  for  more 
than  16  years  befwe  this  snit  was  brought 
by  the  Teadee  of  the  pmrcbaBer  at  the  com- 
mlssloner's  sale  aforesaid.  The  purchaser 
claimed  that  the  widow  of  J.  O.  Storall  con- 
tinued to  occupy  the  premises  )>y  pwmlsslon. 
But  this  was  denied.  TTptm  that  evidence  the 
court  pmmptorUy  InMmcted  the  Jury  to 
find  for  the  plaintiff  whli^  was  error.  If 
appellant  for  IB  years  claimed  and  adversely 
held  the  land,  the  owner's  title  and  right  of 
entry  was  barred*  although  appellant^s  has- 
band  had  beMi  a  party  to  the  suit  in  wblch 
the  tltie  waa  sold  to  appellees  vendor.  But 
tbe  recwd  shows  that  the  judgment  confirm- 
ing tbe  -sale  of  the  land  la  the  foreclosure 
salt  and  the  order  making  the  deed  thereun- 
der were  within  16  yean  frun  the  time  of 
the  bringing  ot  this  suit  As  appellant  claims 
under  ber  husband's  titles  and  as  b^  if  llv- 
iu|^  could  not  dalm  back  ot  tbe  judgmmt 
making  the  deed  to  whlcb  he  was  a  party, 
she  cannot  do  aa.  Manifestly,  her  claim  did 
not  begin  until  after  his  death. 

It  was  attempted  to  be  shown  tiut  appel- 
lant's husband  and  the  purchaser  at  the 
decretal  sale,  who  was  his  sister,  bad  an* 
agreement  at  that  time  by  which  J.  C.  Sto- 
vall  was  to  continue  to  bold  the  land  In  dis- 
pute, and  that  it  was  not  to  be  affected  by 
the  purchase,  and  that  in  conslderatttm  there* 
of  he  did  not  make  d^mse  to  the  proceed- 
ing. The  trial  court  should  have  allowed  this 
evidence.  A  deed  executed  by  the  purchaser 
after  the  death  at  J.  0.  Stovall  conveyed  all 
the  113  acres,  except  the  28,  and  In  the 
deed  one  of  the  boundary  lines  is  named  as 
being  tbe  boundary  of  the  land  owned  by 
J.  CL  Stovall's  hdrs.  This  seems  to  confirm 
the  dalm  that  there  was  some  adjustment 
between  J.  CX  Stovall  and  his  sister,  the  pur- 
cb&ser.  Fortharmore,  If  appellant  was  in  the 
Actual,  adverse  possession  of  the  land  wh«i 
the  deed  was  made  to  app^lee  by  his  ven- 
dor, the  tnnsaction  was  champertons,  and 
void.  The  case  should  have  been  submitted 
to  the  Jury  under  ap[«tiprlato  instructions 
ooTerlug  these  two  points. 

Reversed,  and  remanded  fbr  proceedings 
not  inomslstent  herewith. 


FIDEr.ITT  THUST  CO.  et  al.  v.  LLOTD  «t  al. 
(Court  of  Appeals  of  EeQtnckjr.  Feb.  24, 1904.) 

WlUil-CONSTRUCTION-^aapBTUrriES- 
STATUTB. 

I.  A  will  proTldiQ?  that  testator's  real  estate 
shall  not  be  sold  or  incumbered  for  40  yean  aft- 
er his  death,  and  then  shall  be  divided  amoag 
those  who  BDall  then  be  the  heirs  of  the  tes- 
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tator's  body,  though  tiie  restriction  Is  ts  be 
removed  in  the  event  the  land  shall  be  takes 
into  tbe  limits  of  a  certain  city,  is  void  as  ia 
TiolRtion  of  Ky.  St.  l&CQ,  I  2360.  prondiuc 
that  the  power  of  alienation  shall  not  be  sw- 
pended  for  a  longer  period  than  daring  tbe  nts- 
tinnauce  of  a  life  or  lives  in  being  at  the  or- 
ation of  the  estate  and  21  years  and  10  mooi^ 
thereafter. 

Appeal  from  Circuit  Court;  JefferBoa  Coim- 
ty,  Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  leabelia  Uoyd  and  others  against 
the  Fidelity  Trust  Company  and  others. 
From  a  decree  for  plalntUIs^  defendants  sp> 
peal.  Affirmed. 

Joy  A  Jarrla,  for  a^Uanta.  Humphry, 
Burnett  &  Humphrey,  B.  0.  Kincald.  H-  B, 
Nettieroth.  and  Bodley,  BaiUn  *  VIozm^ 
tor  appelleea, 

BUBNAM,  a  J.  Tbe  wlU  of  Edwin  T. 
l^iomiMOn,  Sr.,  waa  protnted  wttbout  obfee- 
tlon  in  the  Jefferson  county  court  on  tbe  lOtk 
of  June,  1888.  He  left  eight  diUdrea  and 
numerous  grandchildren,  some  of  whan  wen 
alive  and  some  have  been  bom  since  tbe  pro- 
bation of  the  win.  The  wiU  dlspoeed  of  a 
large  estate,  conslstlnc  of  land  In.  Jcffasm 
county,  Ky.,  outside  of  the  dty  of  LooisTille, 
real  »tate  In  the  dty,  and  lands  and  posoo- 
alty  In  Iowa  and  Kansaa.  On  the  ist  oC  Ja- 
ly,  1902,  four  of  testator'a  daushtere,  tlie  has- 
bands  of  two  of  them  uniting,  brought  this 
action  againat  Om  other  dilldren  ot  testator, 
his  grandchildren,  the  Fid^ity  Trust  Ooo- 
pany  as  trustee  under  tbe  will  and  statotoir 
guardian  of  some  of  the  Infant  gmndchO- 
dren,  and  the  National  Trust  Company,  re- 
ceiver, asking  a  constmctiQn  of  each  claiae 
of  tbe  will,  and  that  the  lat,  3d.  4th.  7th,  and 
8th  clauses  be  declared  -nMi  as  contrary  ta 
and  In  vicflatloa  of  section  2800  of  Oie  Kcb- 
tucky  Statutes  of  1008.  prohibiting  reatrsint 
upon  the  power  of  aUoiatlon  for  a  Imger 
period  than  during  tbe  continuanoe  of  a  life 
or  lives  in  being  at  the  crestlaL  of  the  eafcile 
and  21  years  and  10  months  lliereafter.  Ia 
an  exhaustive  opinion  the  chancellor  upbetd 
the  contention  of  plalntllfa,  and  adjudged  that 
BL  v.  Thompson,  Sr..  died  Intestate  as  to  all 
tbe  real  estate  owned  by  lilm,  or  In  wUcA 
he  bad  any  Interest  at  the  time  of  bis  death, 
and  that  It  descended  In  equal  shares  to  his 
eight  children;  that  none  of  the  grandetaO- 
dren  of  testator,  nor  any  of  the  proposed  bea- 
eflclarles,  living  st  the  expiration  of  40  yceis 
from  tests  tor's  death,  took  any  Interest  hi 
any  of  the  real  estate  whidi  B.  T«  Tbiaapum 
oinied  at  the  time  of  his  death  or  In  vdiid 
he  bad  any  Interest  Defendants  have  ap- 
pealed,  and  ask  a  nversaL 

The  clauses  of  the  will  InTolved  vpoD  itm 
appeal  are  as  fifllowa: 

"(1)  I  will  that  the  bouse  Z  now  lire  hi 
with  four  acres  of  ground  attatibed,  togeth- 
er with  the  outbuildinga  and  appurtraancea 
to  said  home  and  all  the  perstmal  unpatr 
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peitalnlns  to  said  home,  Including  animals, 
vehicles,  Implements,  fnrniture,  etc.,  shall  be 
kept  as  a  home  by  my  wife,  Jane  L.  Thomp- 
Bon,  so  long  as  she  Uves,  or  so  desires.  And 
after  her  death  or  otherwise  giving  It  up  as 
a  home,  It  shall  be  so  kept  as  long  as  any  of 
my  nnmarried  danghters  may  choose  to  oc- 
cupy said  place  as  a  home.  When  the  said 
place  shall  cease  to  be  so  used  as  a  home, 
the  realty  and  personalty  Is  to  be  disposed  of 
according  to  other  portions  of  this  will. 

"(2)  My  executors  shall  place  the  entire 
amonnt  of  my  stocks  and  bonds  and  other 
securities  for  money,  which  are  In  the  State 
of  Kentucky,  In  charge  of  the  Fidelia  Trust 
and  Safety  Vault  Company,  to  be  by  it  held 
as  follows:  Said  company  shall  make  cci- 
lections  of  debts.  Interest,  dividends,  ete.* 
and  make  Investment  and  reinvestments, 
and  pay  of  the  entire  amonnt  of  the  net  In- 
come so  derived  to  my  wife,  Jane  li.  Thomp* 
son,  so  long  as  she  lives.  After  her  death 
said  net  Income  Is  to  be  paid  over  to  my 
children  and  grand-children  as  follows,  said 
income  shall  be  paid  to  my  children  who  are 
then  living  In  equal  shares,  and  If  any  one 
of  said  children  should  not  be  living,  his  ot 
her  share  shall  go  to  his  or  her  children, 
with  this  provision,  however,  that  in  making 
said  division  all  of  my  grand-children  shall 
take  shares  equal  with  one  another.  This 
trust  is  to  continue  fox  twen^  years  after 
my  death.  At  the  end  of  said  twenty  years 
the  said  personalty  so  held  by  said  company, 
or  Ite  successor,  shall  be  divided  among  my 
children  and  grand-children  In  the  same  man- 
ner as  the  Income  aforesaid  Is  to  be  divided 
among  them.  If,  however,  at  the  end  of  said 
twenty  years  any  one  of  said  grand-children 
is  less  than  thirty  years  at  age,  his  or  her 
share  shall  continue  to  be  held  by  the  said 
Fidelity  Trust  &  Safety  Vault  Co.,  or  Its  suc- 
cessor, until  such  grand-child  attains  the  age 
of  thirty  years,  and  then  be  paid  over.  If 
my  executors  should  at  any  time  during  the 
above  trust  all  agree  that  It  would  be  ad- 
visable to  substitute  some  other  custodian 
in  the  place  of  said  Fidelity  Trust  &  Saf  e^ 
Vault  Co.,  they  are  hereby  empowered  to  do 
MX  Neither  said  company  nor  such  substi- 
tute shall  sell  for  reinvestment  any  of  my 
stocks,  bonds,  cr  other  securitira  it  may  hold, 
except  with  the  consent  of  my  executors. 

"(S)  It  is  my  will  that  all  the  real  estate  I 
own  in  the  State  of  Kentucky,  outside  the 
city  Umito  of  the  city  of  Louisville,  shall  not 
be  sold  or  mortgaged  or  otherwise  encumber- 
ed for  the  period  of  forty  years  after  my 
death,  excepting  that  such  of  my  lands  now 
lying  outside  the  said  dty  limits  which  may 
be  taken  into  the  said  city  limits  may  be  sold 
by  my  executors  as  directed  io  the  next  clause 
of  this  will.  My  lands  remaining  unsold  as 
aforesaid,  shall  be  held  by  my  executors  and 
tb^r  successors  and  managed  by  them  tot 
tbe  period  mentitmed  for  the  benefit  of  those 
wbo  may  be  the  heirs  of  my  body,  the  rev- 
«irae  derived  IliCTefirom  dnring  said  period 
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Is  to  be  divided  among  my  c3illdren  and 
grand-children  In  the  same  mannra:  as  the  net 
Income  from  my  personalty  Is  directed  to  be 
divided  in  clause  two.  And  at  the  expiration 
of  said  forty  years  said  real  estate  shall  be 
divided  among  tiioee  wbo  sliall  tboi  be  the 
heirs  of  my  body. 

"(4)  My  real  estate  which  is  now  in  the 
dty  of  Louisville,  Ky.,  and  which  may  here- 
after come  within  its  limits,  and  also  my 
reel  estate  In  Iowa,  Kansas,  and  Texas  shall 
be  managed  by  my  executors,  and  the  rev- 
enues derived  therefrom  appn^rlated  as  di- 
rected In  clause  three,  as  long  as  they  re- 
main unsold,  when  my  executors  so  desire 
tbey  may  sell  the  same,  and  they  are  hereby 
invested  with  full  power  to  sell  and  convey 
the  aame.  If  sold,  the  proceeds  shall  be  In- 
vested in  good  Interest  paying  securities,  or 
real  estate  yielding  income,  and  the  same 
shall  be  held  for  the  same  uses  and  purposes 
as  is  directed  In  clauses  2  and  8." 

"(7)  All  the  lands  owned  by  me  at  the 
time  of  my  death  In  the  state  of  Iowa  Jointly 
with  my  son.  Ddvrin,  shall  be  managed  by 
him  as  at  present,  for  tbe  uses  and  purposes 
mentioned  in  clause  three.  If  the  same  is 
agreeable  to  my  said  son.  If  not,  then  they 
are  to  be  managed  by  those  named  and  in 
the  manner  directed  in  clause  fDor." 

**Godlcil:  Upon  consideration  I  have  de- 
tomlned  to  make  this  addition  to  my  will 
and  make  this  codicil:  at  any  time  after  the 
expiration  of  ten  years  from  my  death.  If  all 
my  children  then  living  shall  agree  that  It 
would  be  desirable  to  sdl  any  part  of  my 
real  estate,  tiiey  by  uniting  with  my  execu- 
tors are  hereby  invested  with  full  power  to 
eell  and  cbnvey  the  same,  the  proceeds  of 
said  sales  to  be  Invested  In  securities  or  oilier 
real  estate  as  dhrected  in  clause  four." 

By  these  clauses  In  the  will  of  testator  his 
executors  were  given  full  power  to  manage 
and  control  the  real  estate  owned  by  him  in 
the  states  of  Kentucky,  Iowa.  Kansas,  and 
Texast  for  a  period  of  40  years  after  his 
death,  for  the  benefit  of  those  who  might  be 
the  heirs  of  his  body;  the  power  to  sell, 
mortgage,  or  otherwise  incumber  for  that  pe- 
riod being  expressly  prohibited  except  as  to 
such  lands  as  might  be  taken  into  the  city 
llmlta  during  the  period,  In  which  contin- 
gency he  provided  that  they  might  be  sold 
and  tbe  proceeds  Invested  In  good  interest- 
bearing  securities  or  other  real  estate,  to  be 
held  upon  the  same  trust  as  provided  In  the 
second  and  third  clauses  of  his  will.  Dur- 
ing this  period  of  40  years  the  executors  are 
directed  to  pay  ovw  the  net  income  of  the 
pr<H>erty  to  hie  wife  during  her  life,  and  after 
her  death  to  his  children  and  grandchildren 
In  equal  shares.  In  our  oplnlm,  the  trust 
attempted  to  be  created  by  this  will  Is  ob- 
noxious to  the  rule  against  perpetuities  and 
to  section  2360  of  the  Kentucky  Statutes  of 
1908,  for  the  reason  that  It  unlawfully  sns* 
penda  the  pdwer  of  alienation  for  a  longer 
period  than  dmnng  the  contlmiance  of  a  life 
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cw  Urei  In  bdng  at  flie  crettlon  ot  the  estate 
and  21  yean  and  10  montha  thereafter.  Tes- 
tator plainly  provides  that  his  real  estate 
shall  remain  In  the  hands  ot  his  encntore 
for  the  sraas  period  oC  40  years,  without 
r^ermce  to  any  life  or  llres  In  being.  This 
law  penults  the  vesting  of  an  estate  and  the 
power  of  allenatkm  to  be  pos^ned  for  a 
life  or  lives  In  bting  and  21  years  and  10 
months  thereafter;  bat  If  the  Testing  ot  the 
estate  or  Interest  Is  pos^ned  or  the  power 
of  alienation  suspended  for  a  longer  pwlod 
it  Is  unlawful,  and  the  devise  or  grant  Is 
void.  The  estate  must  necessarily  vest  wlOi- 
In  the  prescribed  period.  If  by  any  possibil- 
ity the  vesting  may  be  postponed  bey«td  this 
period,  the  llmltathm  over  will  be  void.  The 
statute  coDoems  Itself  with  the  vesting  itf 
estates,  and  not  with  their  termination. 
These  prlndples  have  been  rqteatedly  aiH 
nounced  In  numerous  decisions  ot  this  court 
See  Coleman  v.  Coleman.  W  S.  W.  882;  Ste* 
vms  V.  Stevens,  54  S.  W.  885;  Lndwig  t. 
Ccnnbs,  58  Ky.  132;  Armstrong  v.  AtmstRmg, 
68  Ky.  840;  Blmey  v.  Richardson  and  Ford, 
85  Ky.  427;  Luke  v.  MarsbaU,  28  Ky.  855; 
Brashear  v.  Macey,  26  Ky.  01. 

While  the  restriction  upon  tte  power  of 
alienation  imposed  by  clause  8  npon  the  real 
estate  is  removed  In  the  event  these  lands 
are  taken  into  the  dty  limits,  this  contin- 
gen<7  may  not  happen  during  the  40  years; 
and  it  Is  also  uncertain  who  may  take  at 
the  end  of  40  years,  as  It  Is  utterly  impossible 
to  know  who  may  be  alive  at  that  time.  We 
therefore  bold  that  the  attempted  trust  cre- 
ated by  the  Ist.  Sd,  4th.  and  Ttb  clauses  of 
the  will  postponea  the  vetting  of  the  estate 
beyond  the  statutory  p^od  of  limitation,  and 
th«wfbra  the  whole  trust  Is  Told,  and  the  es- 
tate devised  by  these  clauses  must  be  treated 
and  administered  as  Intestate  ^operty. 

Judgment  affirmed. 


BINION  et  al.  v.  WOOLERT  et  al. 

(Oonrt  of  Appeals  of  Kentucky.  Feb.  24, 1904.) 

JUDGUBNT-RBLIEF  ORANTBD-INADVERTENOB 
— REMBDT. 

1.  Where  a  juditrment  sranta  relief  not  sought 
in  the  plefldiDgB  or  claimed  is  any  way,  and  it  is 
patent  that  it  was  only  so  entered  tqr  inadver- 
tence, it  Is  a  clerical  mlaprislou,  which  may  be 
irorrected  on  motioii. 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  E.  H.  Woolery  and  others  against 
William  Blulon  and  others.  From  a  Judg^ 
ment  fw  plalntUfs,  defmdants  appeal.  Af- 
firmed. 

J.  R.  Botts  and  Haselrlee  &  Ch«)ault»  for 
appellants.  R.  D.  Davis,  for  appellees^ 

HOBSON,  J.  John  Nemeswskl  owned  a 
tract  ot  kmd  in  Otrter  county.  He  failed 
to  pay  the  taxes  for  the  year  1882.  and  in 
January,  1883,  the  land  was  sold  for  the 
taxes,  amounting  to  fSiST,  and  was  bought 


by  John  Rice.  Nemeswski  did  not  redeem 
the  land,  and  the  sberiff  made  Bice  a  deed. 
Rice,  aftOT  thl^  paid  the  taxes  on  the  land 
as  his  own.  In  tba  year  NemswAJ 
claimed  the  land,  and  Bice  agned  to  give 
It  up  to  blm  If  be  would  pay  blm  back  Us 
money.  They  had  a  coofereoce  mm  to  how 
much  was  coming  to  Bice,  and  finally  agreed 
on  f  100  as  the  amount  but  KcmesEwaki  failed 
to  pay  the  mon^.  After  tlds  Kloe  sold  the 
land  to  Daniel  H.  Wotriery.  Previoas  to  13il% 
however,  Nemeswskl  had  filed  soft  for  the 
land.  Rice  died,  and  Woolwy  dtfended  tbt 
suit  Judgment  was  altered  In  tbat  case 
in  favor  ot  the  plaintiff  ftv  tblrteoi-flfteenths 
of  the  land,  and  Woolery  was  adjudged  lien 
<m  it  for  the  amount  of  the  taxes  paid.  Jihks 
and  Davis,  who  were  attorneys  tt«  the  plain- 
tiff, Mserted  a  Uen  tm  tiie  recoToy  for  thtir 
reastmable  attorney's  fee  of  8800.  On  June 
29,  1887,  Woolery  brought  this  actloa,  al- 
leging these  facts,  and  lliat  13ie  taxes  paM 
oa  the  land  amounted  to  $178.98.  He  ^ayed 
judgment  enforcing  the  lien  adjndced  him 
In  the  formor  case.  Jones  and  Davis;  on 
their  petition,  were  made  defendants,  and 
asserted  their  Hen  toe  $300.  On  final  taeerlag 
the  court  adjudged  Woolery  $100.  with  Inter- 
est; also  adjudged  Jmes  and  DatIs  ^00: 
subject  to  Woolery*8  Uen,  and  ordered  a 
sale  of  the  land,  which  was  had.  Woolery 
bought  the  land  for  the  amount  of  Ua  debt 
Interest,  and  costs,  and  the  sale  was  con- 
firmed without  objection. 

The  tax  Uen  was  on  the  entire  tract;  and 
the  court  therefore  prfHDeriy  adered  the 
whole  tract  sirid  on  Woolery's  claim.  Tbe 
proof  Is  very  Indefinite  as  to  the  anunint  ot 
the  taxes  paid  by  Bice,  owing  to  the  fact 
that  he  Is  dead,  and  that  aU  the  tax  re- 
ceipts cannot  be  found  From  those  that  arc 
produced,  however,  it  would  appear  that  tlw 
taxes  on  the  land  were  about  $6.00  per  year, 
and  nobody  but  Rice  seems  to  have  paid  any 
taxes  after  the  year  1882.  Rice  and  Kem- 
eswskl  a^eed  on  $100  as  the  proper  amoont 
coming  to  Rice  on  account  of  the  taxes 
which  had  been  paid,  and  this  agreanent  of 
tbe  parties  Is  the  best  evidence  In  the  record 
on  the  subject.  After  so  many  year^  the 
death  of  Rice,  and  the  loss  of  tte  tax  re- 
ceipts, the  court  properly  followed  the  agree- 
ment, and  gave  Judgmoit  In  favor  ot  Woc^ 
ery  for  the  amount  so  agreed  on. 

Ampdlants  cannot  raise  the  question  that 
the  land  <Ud  not  b^mig  to  Rice  whmi  he  aoU 
It  to  Woolery,  on  the  ground  that  it  had  bees 
forfeited  to  the  commonwealth  for  the  non- 
payment of  taxes  by  Rice.  Woolery  was 
adjudged  a  Uen  on  the  land  in  the  flmner 
suit,  and  that  Judgment  la  conclusive.  Be- 
sides, the  forfeiture  took  place  aftn  Rlce'i 
death,  and  there  Is  nothing  here  to  dww  tiie 
Irregularity  of  those  proceedings. 

It  Is  true,  Jones  and  Davis  bad  only  a 
lien  on  thlrtem-fifteenthB  of  the  land,  and 
that  a  sale  should  haw  been  ordered  of  <ml) 
what  they  had  a  lien  on,  for  the  payment  ot 
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their  debt  Bnt  Ada  waM,  perhaps,  a  clrateol 
misprision  in  entering  the  judgment.  Tliey 
only  aBserted  a  lien  on  the  laud  they  recov- 
ered, and  In  so  for  as  the  judgmrat  grants 
relief  not  sought  In  the  pleading  or  claimed 
In  any  way,  and  for  which  no  foundation  Is 
laid.  It  Is  perhaps  a  clerical  mlsprialCHi  which 
may  be  corrected  on  motion  (Martin  t.  Mc- 
Kinney,  4  Ky.  Law  Rep.  462;  Hbnlaon  t. 
Walk«  [Kyj  81  S.  W.  461;  long  v.  Bttfort. 
SO  Ky.  162);  it  being  patent  that  it  was  only 
so  enticed  by  Inadv^ence.  But  in  any 
erent  the  land,  when  sold,  brought  only 
Woolery*8  debt;  Jones  and  Davis  getting 
nothing.  Appellants  baye  not,  therefore* 
been  prejudiced. 
.Judgment  affirmed. 


HAOAN  et  al.  t.  CLEMONS  et  aL 
<Coart  of  Anwala  of  Kentucky.  Feb.  19. 1804.) 

DBSCENT  OF  Z.AND— INFANT  ANCBSTOR-OIFT 
FROM  PARENT— WHAT  CONSTITUTES. 
1.  Ky.  St.  1908,  i  1893.  provides  that  the  land 
of  an  intestate  shall  descend  in  parcenary,  first, 
to  his  children,  and,  if  none;  then  to  Ills  parents, 
a  moiety  to  each,  and,  if  either  parent  be  dead, 
then  the  whole  to  the  other.  Section  1401  pro- 
vides that  if  an  Infant  dies  without  issue,  hav- 
iuK  title  to  realty  derived  by  gift,  devise,  or  de- 
scent from  one  parent,  the  whole  shall  descend 
to  such  parent  and  bis  or  her  kindred.  A  moth- 
er purchased  realty  with  her  own  means,  the 
deed  reciting  that  the  property  conveyed  was 
to  be  for  her  and  her  two  minor  children,  and 
that  at  the  death  of  either  one  or  two  the  prop- 
erty was  to  snrvlTe  to  the  longest  liver  of  the 
three.  One  of  the  minors  proved  the  sttrrlror, 
bnt  died  in  infancy  and  without  issue.  Held, 
that  the  descent  of  tbs  property  was  covered  by 
section  1383,  so  as  to  vest  entirely  In  the  aor- 
rivins  fathw,  and  not  by  sectiou  1401,  so  as  to 
vest  In  heirs  of  the  mother;  as  the  title  of  the 
sarvlvinf;  infant  was  not  derived  from  the  moth- 
er, bnt  from  the  vendor. 

Appeal  from  Circuit  Oonrt,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  Alfred  Hagan  and  others  against 
Charles  Clemons  and  others.  Judgment  for 
defendant  and  plaintiffs  appeal  Affirmed. 

John  JX  Wlckllffe,  fw  appellauti.  Geo.  8. 
&  Jno.  A.  Fulton,  tac  appdlees. 

O'REAH,  J.  Ellen  Lewis  was  a  negress 
and  a  slave.  Before  the  emancipation  of 
slaves,  she  and  John  Brown,  who  was  also  a 
slave,  bad  contracted  a  slave  marriage.  There 
were  bom  to  tbem  two  children,  Eddy  Brown 
and  Rebecca  Brown.  On  the  3d  of  January, 
1868,  they  made  and  entered  at  record  In  the 
proper  county  clerk's  office  the  statutory  dec- 
laration of  their  intention  to  live  togetber  as 
husband  and  wife.  In  1870  Ellen  Lewis  pur- 
chased from  J.  W.  Muir  a  house  and  lot  In 
Bardatown,  this  state,  and  paid  for  It  with 
ber  own  means.  Mulr's  deed  conveying  the 
property  contained  this  clause:  "The  house 
and  lot  ctHiveyed  by  this  deed  to  be  for  Ellen 
Lewis,  and  Eddy  Brown,  and  Rebecca  Brown, 


and  at  tb»  deatt  of  tiOwr  one  or  two  the 
property  to  survive  to  the  longest  liver  of 
the  three."  Eddy  Brown  and  Rebecca  Brown 
named  were  infant  children  of  John  Brown 
and  Bllen  Lewis.  Eddy  Brown  died  in  In- 
fimcy  in  ■Qta  Ufettme  of  her  mother,  and  witti- 
out  Issue.  The  mother,  EUoi  Lewis,  thai 
died,  leaving  Rebecca  Brown,  and  her  hus: 
band,  Jthn  %own.  Afterward  Rebecca 
Brown  died  without  Issue  and  an  Infont 
John  Brown  cmtlnaed  to  Uvo  rjoua  the  pn^ 
erty,  and  to  daim  It  as  his  own  for  a  long 
while.  Sa  then  sold  and  conveTSd  it  to  ap- 
pelleM. 

This  suit  by  appellants,  who  are  brothers 
<]t  the  half -blood  of  Eddy  Brown  and  Rebecca 
Brown,  bdng  sons  of  Ellen  Lewis  bnt  hot 
oi  John  Brown,  seeks  to  recover  the  pmverty, 
appellants  claiming  that  ttxey  Inherited  as 
heirs  at  law  of  their  half-sister  Rebecca 
Brown.  Under  section  1S9S  of  the  Kentucky 
Statutes  of  180B,  when  a  person  having  title 
to  real  estate  ot  inhnHnnce  dies  intestate  as 
to  such  estete,  it  descends  in  parcenary  to 
his  kindred  in  the  ordor.  first,  to  his  children 
and  their  descendante;  if  none,  tliw  to  his 
fathw  and  mother.  It  both  are  Hving,  a 
moiety  eacli,  but,  if  ^ther  parent  be  dead, 
then  the  whole  estete  shall  pais  to  the  other. 
Bectl<»i  1401  provides  that  If  an  infant  dies 
without  issue  having  title  to  real  estate  de- 
rived by  gift,  devise,  or  descent  from  one  <rf 
the  parents,  the  whole  shall  descend  to  that 
parent  and  his  w  hw  kindred  In  the  manner 
provided  by  the  statute. 

It  Is  the  cfmtentlon  of  appeUanto  that,  iq;>on 
the  death  <a  Rebecca  Brown  in  Infanc^  and 
without  ISBue.  she,  b^g  the  survivor  of  the 
three  beneficiaries  named  in  the  deed,  and 
having  succeeded  to  the  entire  estate  under 
the  deed,  that  the  title  thus  acqtdred  was  by 
gift  from  her  motho'.  In  the  recent  case  of 
Guler.  etc.,  v.  Bridges  (Ky.)  70  S.  W.  288, 
the  question  was  involved  whether  an  in- 
heritance passing  frofn  an  infant  dying  with- 
out issue,  leaving  a  mother  and  father  sur- 
viving, and  the  conceded  purchase  of  the 
land  and  payment  therefor  by  the  father,  de- 
scended to  the  father,  or  under  the  statute 
(section  1383)  to  both  father  and  mother  in 
equal  portions.  In  that  case  the  father  claim- 
ed the  entire  estate  in  consequence  of  bis 
having  paid  for  same  when  It  was  conveyed 
to  the  infant.  This  court  denied  the  father's 
claim,  and  in  speaking  of  section  1401  ol>- 
eerved:  "It  has  always  beea  most  strictly 
construed,  and  the  statute  has  been  held  to 
apply  only  to  those  cases  where  the  title  to 
the  real  estate  owned  by  the  Infant  came  to 
him  by  gift,  devls^  vet  descmt  from  one  of 
his  parents.  •  •  *  The  infitnt^s  title  to 
the  real  estate  did  not  come  from  the  fa- 
ther, but  from  his  vendor." 

That  decislm  controls  tbis  case.  Therefore 
the  Judgment  Is  affirmed. 
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SPRTGOS  «t  aL  r.  SIMPKIN8  et  al. 

(Court  of  Appeals  of  Eentuckr.   Feb.  23,  19(M.) 

TITLB  TO  LANI>-CONrUCTlNO  PATBNTS. 

1.  A  patentee  conveyed  a  portion  of  bis  land 
to  one  who  entered  thereon,  and  also  befl:au  the 
coltiratioD  of  a  «mall  tract  of  the  adjoining  laud 
of  tlte  srantor,  and  who  later  •ecured  a  patent 
embraciDK  in  ita  boaudaries  the  land  of  the 
Ranter,  out  by  ita  termi  excluding  a  certain 
numhpr  of  acres.  Sabseanently  a  tenant  of  the 
grantee's  heirs  extended  this  cultirated  por- 
tion, and  purchasers  from  the  grantor  sued  to 
recover  toe  land  tbas  cultivated.  Held,  that 
except  as  to  the  tract  first  cultirated  by  the 
grantee,  as  to  whldi  adrerse  possession  waa 
shown,  his  heirs  bad  no  title. 

Appeal  from  Circuit  Oonrt,  Martin  Oounty. 

'.*Not  to  be  officially  repwledL" 

Action  by  8.  Simpklua,  as  administra- 
tor, and  others,  against  W.  M.  Sprlggs  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants oppeal.  Affirmed. 

W.  H.  Vauglu  and  a  B.  Wlieelw,  tor  ap- 
pellants. Alexander  ft  Ladc^.  for  a{v^lee& 

NTJNN,  J.  This  case  inrolTes  the  location 
of  patoits  to  Umd,  as  w«U  as  qnestlMia  of 
posseation  and  treqwsa.  In  tba  year  1864 
one  W.  G.  Welia  obtained  fma  patenta,  three 
ot  tbem  contalnlQg  200  aerea  each,  the  otiur 
100  acres.  This  last  patent  boundary,  or  a 
part  of  he  sold  and  oooTeyed  to  one  Shar- 
diek  WarS.  vho  erected  a  cabin  on  It  near 
the  line  of  one  of  the  200-acre  patents.  Aft- 
er this,  and  in  Oie  year  1805»  Ward  obtained 
a  patmt,  the  boundary  of  Trhleh  Inclnded  1,- 
ODS  acres,  bat  by  the  terms  of  the  pat«it 
88B  acres  were  excluded  thereftom.  The 
booudaxy  of  this  Ward  patent  covered  the 
moat  of  the  land  pat«ited  to  Wells  In  1854, 
and  It  Is  fair  to  presume  that  the  aclusion 
of  869  acres  from  tUa  patent  boundary  was 
meant  to  aclude  the  lands  covered  by  the 
Wells  patents.  Aj^llant  Sprlggs  claimed  to 
be  a  tenant  of  the  Ward  hcdrs,  and  occupied 
tha  bouae  or  cabin  near  the  line  of  one  of 
the  aoo-acre  patents  of  Wells.  Ward,  whea 
he  occupied  this  cabin,  Inclosed  and  cleared 
16  <»  20  acres  of  land  across  the  line,  and 
on  the  Wells  patent  When  Sprlggs  entered 
as  tenant  to  appellants,  the  Ward  heirs,  he 
boffon  to  clear  and  Inclose  80  or  more  acres 
to  this  Wells  patent;  and  appellees,  as  the 
owners  by  purchase  of  the  boundaries  cov- 
ered by  the  Wells  patent  brought  this  ac- 
tion against  app^nte  to  recover  this  land, 
and  damages  for  the  trespass  and  destruc- 
tion of  timber,  and  to  enjoin  their  further 
trespass.  Ai^)ellant8  an8w««d,  denying  the 
ownership  of  fills  land  by  appellees,  and 
claimed  the  whole  (rf  it  by  virtue  ot  the 
Ward  1,066-acre  patent  and  also  by  adveise 
possession.  The  Isaues  were  ennpleted,  proof 
was  heard,  and  flie  lower  court  sustains  ap- 
pellees' claim,  except  to  the  extent  of  the  IS 
or  20  acres  ot  land  first  cleared  and  Inclosed 
by  Ward.  This  small  piece  was  adjudged  to 
appellanta  Of  thla  Judgment  appdlants  ccnn- 
plaln. 


ne  appellante  have  not  filed  a  brieC  bat 
we  have  examined  tbe  record,  and  are  at  a 
loss  to  understand  upon  what  claim  or  theory 
they  expect  a  reversal.  It  la  dear  that  appel- 
lees own  this  land  covered  by  the  Wei:i 
patents,  and  they  are  priM:  In  date  to  ttt 
Ward  patent  They  have  failed  to  aostala 
by  the  proof  their  claim  of  15  years  con- 
tinuous, actual,  adverse  possession  oX  tbii 
land  w  any  part  thereof,  except  the  15  or 
20  acres  adjudged  them  by  the  court  For 
these  reasons  the  Judgment  al  ttie  lower  comt 
Is  affirmed. 


WADB  V.  KEOWN  et  aL 
(Court  of  Appeals  of  Kentnckj.  Feb.  2S,  1904J 

■NTRT  OK  LAND  OF  AHOTHEBr-COlfFBIUTlOX 
FOR  lUPROTBHENTS. 
1.  One  entering  on  land  -nithoat  any  caiae  ot 
right  thereto,  and  with  knowledge  that  it  be- 
longs to  another,  ia  not  entitled  to  a  liea  on  tbs 
land  for  improvements  made  by  him. 

Appeal  from  Circuit  Court,  Ohio  Covnty. 

"Not  to  be  <^clally  r^rted." 

Action  by  George  T.  Wade  against  C.  P. 
Keown  and  others.  From  a  Jadsmeut  foe 
defendants,  i^Intilf  appeals.  Affirmed. 

Ira  Julian  and  O.  W.  Hassle,  for  appdlatt 
B.  D.  Walker,  J.  Bl  Fof  le^  and  W.  &  Fiyoi; 
for  appellees. 

NUNN,  J.  In  the  year  1888  K.  D.  Walks 
ttiti  to  one  B.  H.  Baslumi  a  tract  of  SB  aaa 
of  land,  situated  in  Ohio  county,  and  took  tab 
note  tQs  the  sum  of  |46(^  tbo  porchaae  prtee. 
Whoi  It  became  doe.  In  1881,  Walker  sued 
him  on  this  note,  and  enforced  bis  lien  «b 
tin  land.  The  land  was  sold  by  the  cam- 
missloner  undw  this  Judgmoit,  and  E.  Dl 
Walkw  became  the  purchaser,  and  tlie  oomt 
granted  Iilm  a  writ  of  possession  for  tbe  land. 
When  Sheriff  Stephens  underto<A  to  exeeaa 
this  writ,  he  found  one  Bl  F.  Baaham,  a  am 
of  B.  H.  Baaham,  in  the  posseaskm  of  the 
land.  B.  F.  Bashom  then  sued  the  sberiil 
and  B.  D.  Walker,  and  obtained  a  tempomr 
Injunction,  restratnlngr  tiiem  from  the  execu- 
tion ot  this  writ  and  putting  him  off  (tf  tlili 
land.  Bftsham  In  hla  petition  allied  that 
he  was  tbe  owner  of  this  land,  but  did  oat 
steto  how  or  when  he  became  tbe  ovwr 
thereof.  Tbe  Issues  were  formed  and  the 
case  remained  on  the  docket  until  190^  wbea 
tbe  plalntltr,  Basham,  dismissed  his  actloo 
trlthout  prejudice.  In  tbe  meantime  BL  D. 
talker  died,  and  the  action  waa  revived  in 
the  names  of  his  devisees,  and  they  obtained 
another  writ  ^  pooocsriwi  and  placed  it  ia 
tbe  hands  of  ai^ellee  G.  P.  Keown,  tben  tbe 
sherllf  of  the  county,  to  execute.  When  be 
undertook  to  execute  It,  he  found  the  ai^ 
lant  George  T.  Wade*  In  possession  of  the 
land,  and  he  brought  this  action  to  enjoim 
ttie  sberlfl  and  tbe  devisees  frmoo  tieetii^ 
falm,  claiming  that  he  was  the  owner  tbere- 
ot,  but  he  also  teUed  to  state  how  or  wbea 
be  became  the  owaet.  The  ianiea  were  com- 
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pleted.  and  the  proof,  hj  depositions,  was 
taken,  a  trial  bad,  and  the  court  adjudged 
the  land  to  the  devisees  of  Walker,  and  dla- 
mlssed  appellants  action,  of  which  he  con- 
plains. 

The  preponderance  of  the  evidence  abows 
that  E.  F.  Basham  obtained  the  posaesBlon 
of  this  land  from  bis  father  under  the  prom- 
ise that  he  should  own  it  provided  be  paid 
'\N'alker  the  |4S0  note;  but  after  be  obtain- 
ed the  possession  he  changed  bis  mind,  and 
concluded  that  he  would  and  did  set  up  claim 
to  the  land,  and,  while  he  was  In  possession, 
appellant.  Wade,  made  an  arrangement  with 
one  Coppage  to  trade  E.  F.  Basham  out  of 
Ills  right  of  possession,  which  be  did  by  giv- 
ing bim  a  wagon  and  gear,  and  then  appel- 
hint  at  once  moved  on  this  land  In  the  night- 
time. Appellant  does  not  claim  that  he  ob- 
tuined  the  possession  from  Basham,  but  says 
he  found  the  place  vacant  and  moved  on  It, 
concluding  that  he  would  set  up  claim  to  It 
In  Ms  own  right.  The  proof  shows  that  E. 
F.  Basham  and  appellant  both  recognized  the 
claim  and  right  of  Walker  to  this  land,  and 
they  knew  the  i>endency  of  the  action  refer- 
red to,  and  appellant,  prior  to  his  entry  on 
the  land,  wrote  letters  to  Walker,  giving  blm 
information  of  facta  and  witnesses  to  enable 
falm  to  defeat  Basham  in  bis  suit,  and  also 
oCTered  to  buy  the  land  of  Walker. 

It  Is  evident  that  when  Basham  and  appel- 
lant entered  on  this  land  they  Imew  of  the 
pendency  of  the  actions  mentioned  above, 
and  that  the  land  belonged  to  Walker,  and  it 
was  their  purpose  to  hold  and  have  the  use 
of  this  land  aa  long  as  they  could,  and,  if  pos- 
sible, beat  Walker  out  of  it.  Appellant  ask- 
ed that  be  be  allowed  pay  and  a  lien  on  the 
land  for  Improvements  made  by  blm.  Under 
the  circumstances  he  Is  not  entitled  thereto. 
He  entered  withont  any  color  or  pretense  of 
right  or  title,  and  at  the  time  knew  the  land 
belonged  to  another. 

The  Judgment  of  the  lower  court  is  affirmed. 


BEATTTVILLK  BANK  v.  ROBERTS  et  aL 

<nonrt  of  Appeals  of  Keutucky.   Feb.  23, 1901.) 

NOTB  —  FAILDRB  OF  CONSIDERATION  —  BONA 
FIDB  HOLDER— RENEWAL— EVIDBNCB 
—PAROL  AORBBUENT. 

1.  TTnder  Ky.  St.  1008,  f  488,  placing  a  note 
made  payable  at  a  bank,  and  which  had  been 
discouDled  at  a  bank,  on  the  same  footing  with 
foreien  hills  of  exobange,  failure  of  considera- 
tion is  not  available  an  a  defease  to  a  note,  if 
pnrchased  in  sood  faith  by  a  bank  wltlumt  no- 
tice of  the  infirmity. 

2.  In  an  actiou  by  an  indorsee  on  a  note  given 
for  whlaky,  evidence  of  a  contemporaneoas  pa- 
rol ameement  that  the  whisky  shoaid  be  paid 
for  ouiy  as  ddivered  is  ioBdmissible. 

S.  Notice  to  a  bona  fide  holder  ol  a  note  that 
it  was  wltliont  consideration  does  not  affect  his 
right  to  recover  on  a  renewal  note  afterwards 
given  by  the  maker  for  a  balance  due  the  payee. 

Appeal  from  Circuit  Court,  Lee  County. 
"To  be  AfflfHally  reported." 
Action  by  the  Beattyvllle  Bank  against  T. 
T.  Roberta  and  others.  From  a  Judgment  In 


favor  of  defendant!,  plaintiff  appeala.  Be* 
versed. 

Oonriey  ft  Roberta,  Jno.  J.  McHenry,  and 
T.  &  Blakey,  for  appellant.  8.  P.  Stamper 
and  O.  H.  FoUaid.  toe  appell«e& 

BCrRNAM,aJ.  This  action  was  Instituted 
by  the  BeattyvUle  Bank,  of  Beattyvllle,  Ky., 
agalaat  T.  T.  Roberts,  Ibby  Roberts,  and  the 
J.  W.  Slack  Company.  <m  a  promissory  nota 
dated  March  2S,  1902,  payable  four  months 
after  date,  toe  9S46,  the  note  being  signed 
by  T,  T.  and  Ibby  Roberts,  and  Indorsed  by 
the  J.  W,  Slac^  Company.  The  defendants 
T.  T.  and  Ibby  Roberta  In  answer  plead 
tbMt  the  'note  was  ezecnted  by  than  to  tb^ 
codefendants,  the  J.  W.  Slack  Company,  with- 
out ccmsldeiatlon,  and  diat  0ie  plaintiff  was 
apprised  of  tills  ftict  before  It  pnrchased  the 
note.  Plaintiff,  tor  reply,  denied  that  the 
note  was  executed  without  consideration,  or 
tbat  they  were  apprised  of  tlils  fact  before 
its  purdiase  by  tbem,  m  tbat  there  was  no 
consldmtlon  to  support  It  A  Jury  trial  re- 
sulted in  a  Tordict  and  Jndgmmt  ttx  fba  de- 
tendants,  and  plaintiff  has  appealed. 

The  facts  devd(qied  hj  the  testimony  are 
as  follows:  On  the  22d  of  Norembor,  ItKKl, 
T,  T.  Roberts  and  Ibby  Roberts  executed  and 
delivered  to  the  2.  1^.  Slack  Company,  (tf 
Lonlsvlile.  Ky.,  the  following  promissory  note: 
*^.00.  Beattyvllle,  Ky.,  Nov.  22,  1901. 
Four  months  after  date  we  promise  to  pay  to 
the  order  of  tiie  John  W.  Slack  Co..  distillers, 
of  Lonisviile.  Ky.,  9686.00,  without  defalca- 
tion, value  received,  negotiable  and  payable 
at  the  Beattyvllle  Bank,  Beattyvllle,  Ky. 
[Signed]  T.  T.  Roberta.  Ibby  Roberts."  Si- 
multaneously with  the  execution  of  this  note, 
the  J.  W.  Slack  Company  executed  and  de- 
livered to  T.  T.  Roberts  the  following  writ- 
ten agreement:  "We  have  this  day  sold  to 
T.  T.  Roberta  fifteen  barrels  of  ninety-eight 
whiskey,  and  twenty  barrels  new,  for  which 
be  gives  me  his  four  montbs  note,  dated  No- 
vember 22,  1901,  for  9686.00.  If  Mr.  Roberts 
should  die,  we  agree  to  take  back  the  whiskey 
at  what  It  was  sold  to  him.  J.  W.  Slack 
Company,  By  J.  W.  Slack,  President."  Be- 
fore the  maturity  of  this  note,  the  J.  W. 
Slack  Company,  by  J.  W.  Slack,  indorsed  and 
delivered 'It  for  value  to  the  appellant,  the 
Beattyvllle  Bank,  of  Beattyvllle,  Ky.  At  the 
maturity  of  the  note  the  bank  gave  notice 
thereof,  and  demanded  Its  payment  both  from 
appellees  and  the  J.  W.  Slack  Company. 

Upon  the  trial  T.  T.  Roberts  testified  tbat 
he  did  not  know  that  the  bank  held  the  note 
until  he  recdved  this  notice,  and  that  he  Im- 
mediately went  to  the  bank  and  notified  R. 
N.  Ooodloe,  its  cashier,  tbat  be  had  a  con- 
temporaneous parol  agreement  with  the  J. 
W.  Slack  Company  tiiat  he  was  only  to  pay 
for  the  whisky  as  It  was  delivered  to  him, 
and  that  he  bad  already  paid  to  them  $140 
for  whisky  delivered,  which  should  be  cred- 
ited upon  the  obligation;  and  that  be  direct- 
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ed  him  to  return  tbe  note  to  the  J.  W.  Slack 
Cktmpany,  and  not  to  pmcbase  any  more  of 
hlB  DotM  executed  to  the  company,  and  at 
tbe  same  time  optalned  to  bim  the  condltlmui 
of  the  written  agreement  of  the  Sla^  Com- 
pany to  him;  that  a  few  daya  after  his  coa- 
versatlon  witb  GJoodloe  he  received  a  letter 
from  the  Slack  Company.  Inclosing  the  |686 
note,  dated  November  22,  1901,  and  the  Jiote 
aned  on  for  $546,  which  he  ^ecuted  In  re- 
newal of  the  balance  due  uiK>n  his  orig- 
inal obligation,  which  reads  as  follows:  "646.- 
00.  Beattyrllle,  Ky.,  March  26.  M02.  Four 
months  after  date  we  promise  to  pay  to  tbe 
ordw  of  John  W.  Slack  Co.,  inc.  dlatlllerfl, 
of  LoulBTlUe,  Ky..  «54S.OO,  without  defal- 
cation, value  received,  negotiabte  and  pay- 
able at  the  Beattyvllle  Bank,  Beattyvllle, 
Ky.  T.  T.  Roberts,  and  Mr&  Ibby  Roberta."' 
Tbat  after  the  execution  of  the  last-named 
note  the  Slack  CMupany  failed  In  bnsinese^ 
and  that  he  never  received  any  more  ot  tbe 
whisky  from  them;  that  Slack  represented 
at  the  date  of  the  execution  of  tJie  note  that 
the  whisky  was  in  bond  in  bts  warehouse  in 
Louisville,  but  that  he  did  not  give  bIm  any 
warehouse  receipt  therefor;  that  he  timply 
took  his  word  that  tbe  whisky  was  there; 
that  he  usoally  wdered  two  barrels  at  a  time, 
and  paid  for  it  when  It  came;  that  he  was 
induced  to  buy  85  barrels  by  the  Slack  Com- 
pany agreeing  to  abate  from  tbe  price. 2S 
cents  a  gallon  below  th^  ordinary  charges. 
Both  the  vice  preaident  ot  tiie  bank  and  tbe 
cashier  testified  that  the  bank  acquired  the 
orlxlnal  note  for  (686  in  dne  oourse  of  busl- 
nm,  for  valuer  without  notice  of  any  lack  of 
consideration  for  Its  execution,  and  that  when 
It  feU  dne  both  Roberts  and  the  Slack  Com- 
pany were  notlfl«l  thenat  hj  mail;  that  a 
day  or  two  aft«warte  he  met  T.  T.  Roberts 
ffo  tbe  bridge,  and  Roberta  requeued  him  to 
send  tbe  note  to  the  CDack  Gwnpany.  and  of- 
fered to  8l)0w  film  file  written  contract  exe- 
cuted by  the  Slack  Company  to.  him;  that  he 
did  not  read  It,  but  Roberts  explained  its 
eontenta;  that  be  sent  the  note  to  the  Slack 
Company,  and  shortly  thraeafter  be  received 
a  cheok  for  (140,  and  the  note  sned  on.  In 
renewal  of  tiie  balance  of  the  original  note. 
He  denied  that  Roberts  notified  him  not  to 
take  any  more  of  his  notes,  or  Infonned  him 
that  they  wwe  executed  without  considera- 
tion at  the  of  his  convwsation  on  the 
bridge  with  reference  to  the  original  note; 
but  said  that  tbe  first  time  he  ever  heard 
of  this  claim  was  after  the  publication  in  a 
paper  that  Slack  &  Go.  was  broke,  when 
Robnts  came  to  the  bank  for  the  first  time, 
claiming  that  he  had  notified  him,  when  the 
first  note  fell  due,  not  to  buy  any  more  of 
his  notes. 

The  partial  or  total  failure  of  consideration, 
or  fraud,  in  the  execution  of  a  note  made 
payable  and  unliable  at  an  Incorporated 
bank,  which  has  been  discounted  before  ma- 
turity by  a  bank  of  this  commonwealth  or 
organized  under  the  laws  of  the  United 


States,  is  not  available  as  a  defense  fai  it 
U  purchased  In  good  tHith  bjy  tbe  bank  wftb- 
out  notice  of  such  Inflrmlly.  See  eectton  4S3, 
Ky.  St  1903.  Kelly  t.  Smltb,  58  Ky.  313: 
Hargls  T.  LouimUe  Trust  Ca  <Ky.)  30  S.  W. 
877;  Moreland's  Assignee  dtlaais'  Str- 
ings Bank,  97  Ky.  211,  30  8.  W.  637;  Claifc 
T.  Tanner,  100  Ky.  275,  88  S.  W.  11.  Thm 
is  nothing  In  the  written  contraet  r^ed  ca 
by  appellee  which  suncests  any  te^  oC  am- 
sldtiratlon  for  the  oeention  et  the  or^boJ 
note;  it  was  simply  an  agreement  on  the  put 
of  the  Slack  Company  to  buy  back  tbe  whiskj 
In  the  event  q£  the  death  of  appdlee  As 
be  was  alive  at  tbe  iate  at  the  maturity  ti 
the  note,  be  certainly  could  net  rely  upoa 
this  agreement  to  defeat  recoTeiy;  aad  there 
was  no  claim  1^  appellee  that  appellant  hsd 
notice  of  his  alleged  eontemporuieoBa  parol 
agreement  with  the  SlaA  Gonvmy  that  he 
was  only  to  pay  for  the  whisky  as  Mlrmd. 
previous  to  w  at  tiie  thne  vt  the  porchue 
by  them  of  the  mii^bml  obUgatlon  ot  Kevm- 
ber  22,  1901.  The  law  presomes  a  emaiAa- 
ation  for  tbe  execution  of  bills  gC  txttmage, 
and  negotiable  notes  placed  QpoB  llie  feodag 
of  bills  of  ^change  by  the  statute,  tmt  the 
benefit  of  tbe  holder,  In  an  actlm  agalnrt 
the  maker  or  indoraer  of  such  paper.  Be- 
sides, it  was  not  competent  for  aiipenee  ta 
Impeach  his  written  contract  by  teatlmosiy  cC 
a  omtemporaneous  pan^  agreement  pmwiaiDg 
for  a  fflEFerent  time  and  manner  of  payment 
The  note  sued  on  was  simply  the  renewal  of 
the  balance  due  upon  the  original  oMgatkia. 
which  appellant  had  purchased  In  doe  coone 
tit  business  without  notice.  It  was  not  i 
new  transaction.  Even  if  It  be  cmeeded 
that  appellee  notified  appenantfs  cashier,  at 
the  time  he  was  called  upon  to  pay  tbe  nfs- 
Inal  obligation,  of  his  parol  agreemoit  wia 
the  Sack  Ccmipany  that  he  was  only  to  par 
for  the  whisky  as  it  was  delivered,  and  tint 
the  original  note  was  withont  conalderatko, 
^s  would  not  have  'been  eafllclent  to  tan- 
peadb  the  consideration  of  a  note,  rabseqnait- 
ly  executed  by  him  to  tiie  Sla<Ac  Companr 
for  the  balance  due,  in  tbe  hands  itf  an  la- 
nocent  purchaser  fbr  value. 

We  have  reached  the  cooduakm  that  then 
was  no  competent  testimony  to  anpport  the 
plea  of  no  consideration  relied  on  to  defeat 
recovery,  and  that  the  trial  court  abonld  have 
given  fh«  Jury  a  peremptory  lostmctfon  to 
find  for  the  plaintiff.  The  Judgment  Is  thoe- 
tore  reversed,  and  cause  remanded  flir  pnn 
ceedings  cooslstent  with  this  opinion. 


ANDREWS  T.  ERWm. 
(Court  of  Appeals  of  Kentucky.   Feb.  23.  1904.t 

LBASB-TRRMINATION— BREACH  OP  COVENANT 
— CONSTRUCTION— FORCIBLE  DETAINBB— OB- 
HAND  FOR  POSSESSION— NBOBSSITT. 

1.  Ky.  St.  1908,  S  228S,  provides  tfaa^  when 
a  tenancy  for  a  year  or  more  is  about  to  ezpin 
on  a  ceitntn  date,  the  tenant  dull  abaodoa  tin 


Digitized  by 


Google 


Ky.)  ANDREWS 

ttremlKS  on  that  day,  or  be  subject  to  stilt  for 
posaefudoD  without  demand  or  notice  for  00 
dayB,  after  which  he  aball  be  secure  in  biepoB- 
session  for  another  rear  Under  sections  2293- 
221)6,  2326,  2327.  the  reservation  of  rent  and 
aUesiance  to  the  title  are  distiuguishlng  char- 
acteristics of  the  relation  of  landlord  and  ten- 
ant. CiT.  Code  Prac.  (  452.  defines  a  forcible 
detainer  as  the  refusal  of  the  tenant  to  give 
poseessIoD  to  bis  landlord  after  the  expiration 
of  his  term.  The  owner  of  land  executed  a 
writing  reciting  that  she  had  leased  to  a  cer- 
taiu  person  certain  described  land  for  five  years  . 
from  a  certain  date,  that  the  lessee  agreed  to 
fence  and  put  the  land  in  a  good  state  of  colti- 
vation.  and  remove  the  timb»,  except  the 
stnmps,  therefrom,  within  three  years,  "or  to 
forfeit  all  ivnrk  done  and  all  claims  on  said 
land.  •  •  •  This  Indenture  binds  all  heirs 
and  wwlcna  «t  botii  pardes;"  TbB  tenant  and  a 
purchaser  of  bis  term  both  failed  to  folflll  the 
covenant  as  to  coltlvatlon  and  removal  of  timr 
her.  fJel(t>,  that  the  lessor  was  entitled  to  main- 
tain forcible  detainer  against  such  purchaser. 

2.  Tbe  lease  expiring  by  its  own  Umltatlont  no  - 
written  demand  for  posseaslou  was  naewwT 
as  a  preliminary  to  sncb  action. 

Appeal  from  Circuit  Court,  Calloway  Coon- 

iy. 

"Not  to  be  officially  reported." 

Action  by  MolUe  J.  Andrews  against  Joe 
J.  Krwln.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Zeb  Stewart  and  Will  Linn,  for  aroellant 
Sims  &  Thompaon,  for  appellee. 

BURNAM.  a  J.  Od  the  Sth  of  June,  im 
the  aiq^ellant,  Mollie  J.  Andrews,  contracted  ' 
In  writing  with  H.  L.  Thompstti  as  folloTra: 
"This  indentare  wltnessetti:  MoIUe  J.  An- 
drews of  Dexter,  Calloway  county.  Ken- 
tucky, has  this  day  leased  to  H.  L.  Thompson 
of  tbe  same  place  all  ber  timber  land  lying 
west  of  Bode  Grass  Greek  and  east  of  tlw  N, 
C.  &  St.  L.  R.  B.,  for  a  term  of  five  years 
from  the  lat  day  itf  January,  1900l  Said  EL 
li.  ^Aompson  agrees  to  dear,  fence  and  put 
said  land  la  a  good  atate  of  cnltlvatlcm  and 
remove  all  timber  except  stomps  from  said 
land  by  tbe  first  day  of  January,  1903,  or  to 
forfeit  all  work  done  and  all  claims  on  said 
land.  •  •  •  This  indenture  binds  all  heirs 
or  assigns  ot  both  parties  to  fulfill  said  ar- 
ticle aame  as  the  original  partiea.**  On  the 
21st  of  January,  1903.  MolUe  J.  Andrews  In- 
stituted a  proceeding  In  the  Calloway  quar- 
teriy  court,  In  whidi  she  allied  that  her 
orlglnU  lessee  and  tenant,  Thompson,  had 

died  on  the   day  of  ,  1900,  and 

that  all  of  hla  rights  and  interest  In  the  real 
estate  leased  tnm  her  had  been  at^d  at  pub- 
lic ootcrri  and  that  ai^Uee,  Brwln,  became 
the  purchaser  thereof  and  subrogated  to  the 
rights,  liabilities,  and  covenants  of  Thompson 
with  reference  to  the  lease,  and  that  he  had 
taken  possession  thereunder;  that  neither 
her  original  lessee.  Thompson,  nor  his  ven- 
dee, Erwln.  had  complied  with  the  corenants 
of  the  lease  to  clear,  fence,  and  put  the  leas- 
ed premiaea  In  a  good  state  at  cnltlvatbrn  by 
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removing  the  timber,  except  the  stumps, 
there£n»n,  by  tbe  Ist  day  of  January,  1003: 
and  that  In  accordance  with  tbe  terms  of  the 
lease  she  had  demanded  possession  thereof, 
wbidi  be  refused  to  surrender,  and  forcibly  de- 
tained possesion  thereof  without  tight  or  con- 
sent on  her  part;  and  asked  that  he  be  adjudg- 
ed guilty  of  a  forcible  detainer,  and  that  she 
have  restitution  of  ^e  premises.  Tbe  de- 
fendant, Erwln,  filed  a  general  demurrer, 
which  was  overruled,  and  thereupon  filed  an 
answer  In  which  be  denied  that  either  he  or 
Thompson  bnd  failed  to  comply  with  their 
contract,  or  that  by  reason  of  such  failure  be 
had  forfeited  his  lease,  and  alleged  that  prior 
to  tbe  institution  ot  this  proceeding  he  bad 
not  received  any  notice  to  surrender  tbe  poe- 
sesslon  of  tbe  land,  and  moved  tbe  court  to 
dismiss  tbe  petition.  The  motion  was  over- 
ruled, and,  the  law  and  facta  being  submitted 
to  tbe  court,  it  was  adjudged  that  tbe  defend- 
ant. Brwln,  was  guilty  of  the  forcible  detain- 
er complained  of,  and  that  the  plaintiff 
should  have  restitution  of  the  premlseB.  Tbe 
defendant  traversed  tbe  finding  of  the  lower 
court,  and  carried  the  case  to  the  circuit 
court,  where  be  renewed  his  motion  to  dis- 
miss tbe  proceeding  on  the  face  of  the  papers, 
which  was  sustained  by  the  trial  court -ovei 
tbe  objections  of  plaintiff,  and  she  has  ap- 
pealed. 

It  is  the  cont^tion  of  appellee  that  tbe 
I  Judgment  of  tbe  drcnit  court  should  be  af- 
firmed ou  two  grounds:  First,  because  tiie 
written  coutract  does  npt  specifically  provide 
that  the  tenancy  or  term  of  lease  Is  to  ex- 
pire on  a  certain  day,  as  required  by  section 
2295  of  the  Kentucky  Statutes  of  1008,  and, 
second,  because  no  demand  or  written  notice 
for  possession  was  served  upon  him  .prior  to 
tbe  Institution  of  this  proceeding.  There  can 
be  no  doubt  that  tbe  relation  of  landlord  and 
tffliant  is  created  between  the  parties  by  tbe 
written  contract,  and  a  forcible  detainer  la 
defined  by  section  452,  Civ.  Code  Prac,  as 
the  "refusal  of  a  tenant  to  give  possession 
to  bis  landlord  after  tbe  expiration  of  his 
term,  or  of  a  tenant  at  will  or  by  sufferance 
to  give  possession  to  tbe  landlord  after  the 
detwmlnatlon  of  his  will."  The  reservation 
of  rent  In  some  form  and  allegiance  to  the 
title  are  the  distinguishing  characteristics  of  a 
contract  by  which  the  relation  of  landlord  and 
tenant  exists.  Sections  2293-2206.  2326,  2827, 
Ky.  St.  1003.  And  tbe  rule  is  well  setUed 
that,  where  a  lease  expired  by  its  own  lim- 
itetion,  no  written  demand  from  tbe  landlord 
for  possession  Is  necessary  in  order  to  bring 
an  action  for  forcible  detainer.  While  tbe 
lease  in  this  case  is  for  five  years,  it  distinct- 
ly spedfles  that  if  the  lessee  shall  fall  to 
clear,  fence,  and  pat  tbe  land  in  good  culti- 
vation, and  remove  all  timber,  except  stnmps, 
by  tbe  Ist  day  of  January.  1003,  he  shall 
forfeit  all  work  done  and  all  claims  under 
the  lease,  and  that  this  provision  In  the  con- 
tract shall  bind  both  the  helm  and  assigns. 
We  ttierefore  conclude  that  the  circuit  Judge 
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erred  In  dlsmlralng  tmeHHxaVa  potltloii  ba- 
ton  trIaL 

Judgment  reversed,  and  caose  remanded 
tot  proceedings  condstoit  barewlth. 

BOBINSON  et  al.  UARSHAL.U 

(Court  of  Appeals  of  KeotDck?.   Feb.  19. 1904.) 

rOBOtBLa  BNTRT— TBRHINATION  OP  TBIUNOT 
— BURRENOBR  Or  POSSESSION— SUFVI- 
CIBNCT  OF  EVIDENCE. 

1.  Under  Civ.  Code  Prac.  i  452,  snbtec.  1, 
defining  forcible  entry  as  "an  entry  without  the 
coDfwnt  of  the  person  haTine  the  actual  posaes' 
^OD,"  the  only  inquiry  on  the  trial  of  the  writ 
of  fordble  entry  is  whether  defendant  entered 
on  land  in  the  actual  possession  of  plaintiff,  and 
defendant  cannot  justify  by  ahowing  title  or 
right  of  entry. 

2.  Where  a  tenancy  Is  ended,  and  the  tenant 
leares  the  prepertr,  conaentiug  that  the  landlord 
ahall  take  posseeson,  hte  dtdng  wo  is  not  a  forci- 
ble utiy  within  Cir.  Code  Prac.  {  452,  8nbBe& 
1,  defining  a  forcible  entry  aa  one  wltbont  tii* 
consent  of  the  peraon  having  the  actual  po» 
session. 

8.  Bvidence  in  an  action  of  forcible  entry  con- 
sidered, and  Md  to  require  the  snbmissfon  to 
the  jury  of  the  question  whether  plaintiff,  who 
had  occupied  as  defendant's  lessee,  had  not,  on 
the  termination  of  the  tenancy,  consented  to  d^ 
feodant'a  retumption  ct  posaession. 

Appeal  from  Circuit  Court,  Scott  Oonnt7. 

"Not  to  be  officially  r^rted." 

Action  by  Alary  Marshall  t^lnst  W.  I* 
Robinson  and  otbera.  Judgment  for  plalntllt 
and  defenOanta  appeal.  Reversed. 

Montgomery  &  Lea,  for  appellants.  Vic- 
tor F.  Bradley,  for  appellee. 

BURNAM,  O.  J.  On  the  7tb  day  of  August, 
1902,  the  appellee,  Mary  Marshall,  sued  out 
a  writ  charging  the  appellant  W.  I*.  Robin- 
son with  having  forcibly  entered  and  t&kea 
posaession  of  a  house  and  tract  of  S5  acres 
ot  land,  of  which  she  was  In  the  actual  pos- 
session, and  with  refusing  to  surrender  the 
possession  thereof.  The  Inquisition  on  the 
premises  resulted  In  a  verdict  of  a  jury  find- 
ing the  defendant  guilty  of  forcible  entry, 
and  a  judgment  for  possession  in  favor  of 
appellee.  W.  L.  Robinson  traversed  the  In- 
quest, and  executed  the  bond  required  by 
law,  and  carried  the  case  to  the  drcolt  court 
A  trial  In  the  circuit  court  resulted  In  a  ver^ 
diet,  pursuant  to  a  peremptory  Instruction  by 
the  court  finding  the  defendant  guilty  of  the 
forcible  entry  complained  of.  The  defendant 
filed  grounds  and  made  a  motion  for  a  new 
trial  because  the  court  erred  In  giving  the 
jury  a  peremptory  Instruction  to  find  the  de- 
fendant gulity  ot  the  forcible  entry  com- 
plained of;  second,  because  the  court  erred 
In  refusing  to  permit  the  defendant  to  tes- 
tify that  he  had  a  deed  from  Richard  Mar- 
shall, the  brother  of  the  plaintiff,  for  the 
land  In  controversy,  dated  In  1898,  and  that 
Marshall  was  his  tenant  at  the  time  of  hla 
denth,  and  his  term  expired  upon  his  death; 
third,  because  the  court  erred  in  refusing  to 
permit  the  witness  F.  H.  Abbott  to  testify 

Y 1.  See  Forcible  Entry  and  Detainer,  toL  IS,  CeoL 


that  the  appellee  promised  him  that  she 
would  get  her  things  oat  ot  the  boqR  and 
give  blm  possession;  tamtb.  In  raCnsbig  to 
Instruct  tlie  Jury  to  find  tin  defttidSBt  not 

gulity. 

Upon  the  trial  the  depositloii  of  appdlec 
was  read  to  the  Jury,  in  which  she  deposed 
that  she  had  lived  won  and  ooci^ed  the 
premises  in  dtapnte  with  her  brother.  Bldi- 
ard  Marshall,  and  his  wife,  for  amne  elsbt  or 
nine  years;  that  after  the  death  of  her 
brother  and  bis  wife  she  oonttnoed  in  ths 
actual  poaiesslMi  of  the  prmnlso^  retaining 
the  to  the  dwtfUng  hoose,  .and  ejected 
to  remain  there  U  sIm  oonld  get  anybody  t» 
stay  with  her;  that  d^tondant  m  one  occs* 
sloo  boriDwed  the  key  of  Ihe  hoose  tmn 
her,  but  snbseqnenfly  brought  it  1mA  to 
h»i  that  the  house  was  locked  np;  that  by 
egreemuit  between  beneU  and  Blcbord  Mai^ 
Aall  she  occupied  tiie  place  witti  him  and 
his  wife.  She  denied  that  slie  liad  ever 
^reed  with  defendant  ttuA  she  would  take 
her  belonglnffs  out  of  the  bonse.  or  con- 
sented that  Abbott,  his  teoant.  sboold  have 
possffsslom.  She  testified  that  she  had  a 
bed.  a  bnrean,  a  tnmk,  two  dialn.  and  a 
looking  glass,  and  sniie  clottieo  in  the  hoose 
at  the  time  of  the  mtry  by  defraidant.  She 
also  Introduced  several  witnessea^  who  testl- 
fled  that  she  lived  on  tbe  land  In  «mtpa- 
versy  with  her  brother  for  several  years  be- 
fore his  deatii.  and  was  there  when  he  died. 
The  app^ant  Boblnson,  on  the  other  hand, 
testified  that  he  had  been  in  the  nndlspnted 
possession  of  all  the  land  In  eontrprwsy 
since  18UB;  that  Riduurd  Marshall  had  mar- 
ried his  mother,  and  he  had  agteed.  to  lOlow 
them  to  occupy  the  house  and  premises  as 
his  tmants  sa  long  as  th^  lived;  ttiat  app^ 
lee  lived  with  her  broQier  and  bis  wife,  and 
was  also  living  there  when  he  diied;  tlist 
after  the  death  ot  Blcbard  Uarshall  he  ad- 
ministered npon  his  estate,  and  aoi&  hla  per^ 
sMial  property;  that  his  wife  oecni^ea  ttie 
bouse  from  the  death  of  Bltdutrd  Manduin 
until  the  day  of  the  sale,  and  that  appellee 
stayed  with  her,  and  left  the  premiees  on 
tiie  same  day,  leaving  a  few  articles  of 
furniture;  that  be  left  the  key  with  her. 
so  that  she  conld  get  than  out  wh«i  she 
found  a  ^ace  to  take  them;  that  he  notlfled 
her  that  be  had  rented  the  honse  tP  F-  H. 
Abbott  end  that  he  would  want  posBcssiou 
In  a  week  or  so,  and  directed  her  to  give  bin 
tbe  key  to  Qie  house  when  be  called  tor  It 
and  that  Ae  said  she  would  do  sa  and  would 
get  hor  things  out  ot  the  house  as  soon  aa 
possible,  and  would  not  leave  ttem  In  Mr. 
Abbotts  way;  that  he  lived  sevemi  ndles 
frmn  the  house  In  controversy.  In  Owen  coun- 
ty; ttat  when  Abbott  went  to  take  poescj 
slon  nt  tbe  property  he  supposed  fliat  appellee 
bad  taken  her  things  out,  but  found  that  she 
had  not;  that  he  did  not  know  where  she 
waa  at  tlie  time  he  took  possestlaii  ot  the 
house;  and  that  he  entered  through  a  door 
which  was  not  listened.  Appellant  also  In- 
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troduced  MnL  Ltiui,  who  testified  that  a 
Bhort  time  after  the  death  at  Richard  Mar- 
shall Robinson  came  to  her  houae  to  see 
3Jary  Marshall,  and  asked  her  for  the  key, 
and  told  her  that  he  had  rented  the  house  to 
Abbott,  and  that  he  would  move  In  in  a  week 
or  so;  that  appellee  responded  "All  right," 
that  she  would  move  her  things  out  so  that 
they  would  not  be  In  Mr.  Abbott* s  way;  that 
RobinaoD  told  her  that  if  she  could  not  get  a 
place  to  take  them  that  she  could  put  them 
upstairs  oat  of  the  way,  but  that  appellee 
said  not  to  put  them  upstairs,  that  she  would 
take  them  away  immedlatdy.  Robinson 
also  told  her  that  Abbott  would  be  there 
to  plow  the  garden  the  next  day,  and  she 
did  not  object  William  True  testlfled  that 
he  had  rented  the  land  In  controversy  from 
Robinson  fw  three  years  Immediately  preced- 
ing the  death  of  Richard  Marshall,  and  culti- 
vated It  as  his  tenant.  Fenton  Jones  testi- 
fied that  he  had  seen  a  contract  In  writing 
between  Richard  Marshall  and  Robinson, 
which  provided  that  api>ellee,  Mary  Marshall, 
should  live  with  Richard  Marshall  on  the 
place  as  long  as  Richard  Mardiall  and  bis 
wife  lived. 

Subsection  1  of  section  452  ot  the  CSvU 
Code  of  Practice  defines  a  forcible  entry  "as 
an  entry  without  the  consent  of  the  person 
having  the  actual  possession."  In  order  to 
entitle  one  to  maintain  an  action  for  forcible 
entry,  he  must  show  that  he  was  at  the  time 
or  the  entry  In  the  actual  and  peaceable  pos- 
session of  the  premises  in  question.  The 
specific  acts  and  conditi<His  required  to  con- 
stitute actual  possession  differ  according  to 
the  peculiar  drcumstances  of  each  case. 
Generally,  any  OTert  acts  Indicating  a  pur- 
pose to  occupy,  and  not  to  abandon,  the  prem- 
ises, will  satisfy  the  requirements  as  to  pos- 
session. 13  A.  &  E.  Qn.  of  Law,  748.  The 
only  legitimate  Inquiry  upon  the  trial  of  a 
writ  of  forcible  entry  is  whether  the  defend- 
ant entered  tqwn  the  land  which  at  the  Hme 
of  the  entry  was  in  the  actual  possession 
of  the  plaintiff.  The  defendant  cannot  Justi- 
fy an  entry  in  such  a  case  by  showing  title 
or  right  of  entry.  See  Hunt  v.  Wilson.  53 
Ky.  86.  But  if  a  tenancy  be  determined, 
and  the  tenant  has  gone  away  and  locked 
up  the  bouse,  ctmsenttng  that  the  legal  own- 
er, Mther.ln  person  or  by  his  tenants,  should 
take  posseaslou  of  the  pnfpeity,  and  he  does 
so,  under  such  a'  state  of  case  he  would  not 
be  guilty  of  "fcHTClble  entry."  We  think  there 
was  ample  testimony  introduced  by  appel- 
lant In  this  case  conducing  to  show  that  ap- 
pellee consented  for  ai^ellant  to  enter  the 
house,  and  that  the  trial  court  erred  in  not 
leaving  the  determination  of  this  question  to 
the  Jiuy.  As  to  the  lend  outside  of  the  house, 
the  overwhelming  weight  of  the  t^tlroony  is 
that  It  was  actually  In  the  possession  of  the 
appellant,  and  had  been  for  several  years. 

For  reasons  Indicated,  the  judgment  Is  re- 
versed, and  cause  remanded  tor  proceedings 
consistent  with  this  opinion. 


LITBR  V.  JOHNSOSTS  BX^  st  aL 
(Ooort  of  Appeals  of  KsDtDcky.  Fab.  IBOL) 

ABIUNISTRATIOH— PROPBRTT   BBLONOINO  TO 
BBTATB—BVIDSMGB— 8UFFI0IKNCY. 

1.  Evidence  coDsidered,  and  held  sufficient  to 
establish,  as  against  an  executor,  the  owuwahip 
of  a  honse  and  lot  claimed  by  the  executor  as  a 
part  of  his  intestate's  estate. 

Appeal  from  Circuit  Court,  Fleming  Coun- 
ty. 

"Not  to  be  officially  reported." 

Petition  by  S.  P.  Scruggs,  executor  of 
James  T.  Johnson,  deceased,  for  the  settle- 
ment  of  his  estate,  and  for  the  sale  of  real 
estate  to  pay  debts.  From  a  Judgment  dis- 
allowing the  claim  of  Mary  R.  Liter  to  a  house 
and  lot,  claimed  by  the  executor  as  a  part  of 
the  estate,  abe  appeals.  Reversed. 

John  P.  McCartney,  for  appellant  B.  8. 
Grannie,  teat  appellees. 

NUNN,  3.  One  Jas.  T.  Johnson,  of  Fleming 
county,  Ky.,  died  in  February,  1899,  testate. 
By  his  win,  made  in  the  year  1895,  he  direct- 
ed his  debts  paid  by  the  sale  of  such  person- 
al property  as  could  best  be  spared*  and  gave 
all  the  balance  of  his  property,  real  and  per- 
sonal, to  his  wife,  EUiza  Johnson,  for  life, 
at  her  death  ail  to  be  sold  and  divided 
amongst  his  six  children,  after  charging  his 
son  John  with  f 1,000,  and  his  daughter,  Mary 
Ruth  Liter,  with  $1,600.  When  he  made 
his  will  he  was  practically  out  of  debt,  but 
afterwards,  by  reason  of  the  failure  of  the 
Exchange  Bank  of  David  Wilson,  bis  brother- 
in-law,  he  became  much  Involved,  and  at  the 
time  of  his  death  he  owed  some  $7,000  or 
$8,000,  an  amount  largely  In  excess  of  his 
personal  property.  S.  P.  Scruggs,  his  son-in- 
law,  was  appointed  and  qualified  as  his  ex- 
ecutor of  the  will,  and  on  the  9th  of  March, 
1899,  filed  his  petition  In  the  Fleming  circuit 
court  for  the  settlement  of  the  estate,  and 
for  a  sale  of  enough  of  the  real  estate  of 
the  decedent  to  satisfy  the  debts.  At  the 
time  (tf  decedent's  death  he  owned  a  farm, 
near  Johnson's  Junction,  of  150  acres,  worth 
about  $12,000,  certain  lots  at  the  Junction 
worth  some  $1,500,  90  acres  known  as  the 
"Clark  Farm,"  worth  $2,000.  and  held  the 
paper  title  to  the  house  and  lot  In  contro- 
versy, worth  about  $600.  Appellant  filed  her 
answer  to  this  petition,  and  denied  that  Jas. 
T.  Johnson  owned  this  house  and  lot,  and 
claimed  that  under  the  statute  of  15  years' 
adverse  possession  she  was  the  owner  of  It; 
that  her  father  paid  $600  of  the  purchase 
price,  and  that  $500  of  the  $1,500  charged  to 
her  as  an  advancement  against  her  in  his 
will  was  made  on  that  account;  and  that  the 
legal  title  was  taken  to  Jas,  T.  Johnson  by 
mistake.  The  Issues  were  formed,  proof 
heard,  and  the  trial  resulted  In  a  Judgment 
for  appellee,  to  reverse  which  this  appeal  is 
prosecuted. 

The  proof  shows  that  some  years  prior  to 
the  year  1883  the  appellant  married  Joseph 
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Liter,  and  ber  father,  Jas.  T.  Johnson,  ad- 
vasced  ber  $1,000  to  aid  her  and  hw  husband 
to  purchase  a  farm.  On  account  of  the  poor 
management  and  intemperate  habits  of  her 
husband,  they  soon  lost  the  farm,  and  then 
ber  husband  bought  a  small  boose  and  lot.  In 
the  town  of  EllzavUIe,  from  a  Cincinnati 
Qrm.  Lee  St  Plnclcard,  and  paid  $100  In  cash, 
and  executed  their  notes  for  the  balance, 
taking  from  them  a  bond  for  title.  Shortly 
after  this  her  husband  died.  She  and  hw 
husband  took  possession  of  this  boose  and  lot 
lu  the  year  1883,  and  she  has  resided  In  this 
house  continuously  from  that  time  until  the 
trial,  claiming  It  adversely  to  all.  She  listed 
it  and  paid  the  taxes  from  188S  up  to  the 
present,  and  he  never  did  list  it  or  pay  any 
taxes  thereon.  She  had  made  and  paid  for 
all  the  r^ialrs  on  the  property,  and  it  was 
generally  known  and  nnd^stood  to  be  bar 
property  all  the  time.  Soon  after  the  pur^ 
chase  of  this  property,  Lee  &  Plnckard  began 
to  press  for  the  purchase  price,  and  threaten- 
ed a  suit  for  that  purpose.  Appellant  wrote 
to  her  father,  who  was  then  In  the  state  of 
Missouri,  appealing  to  him  for  assistance. 
He  wrote  to  David  Wilson  to  pay  the  unpaid 
purchase  price,  which  Wilson  did,  and  caused 
a  deed  to  be  prepared  from  Lee  &  Plnckard 
to  Jaa,  T.  Johnson,  David  Wilson  died  before 
thla  actlcm  was  Instituted,  and  it  Is  not 
shown  whether  thla  deed  was  prepared  in 
accordance  with  any  direction  of  Jas.  T.  John- 
son or  not,  but  it  Is  shown  that  appellant 
did  not  know  that  the  deed  was  so  made  un- 
til a  long  time  afterwards.  It  is  further 
shown  in  the  proof  that,  when.  Jas.  T.  John- 
son became  largely  involved  by  reason'  of  the 
breaking  of  Wilson's  bank,  he  executed  a 
mortgage  to  secure  the  sum  for  which  be  was 
liable,  and  in  this  mortgage  he  included  bis 
homestead  and  every  piece  of  real  estate 
owned  by  him,  naming  and  describing  them, 
but  did  not  include  this  house  and  lot  In 
coutroT««y,  It  is  reasonable  to  infer,  under 
the  facta  proven  in  this  case,  that  $S00  of 
the  $1,500  charged  to  appellant  in  the  vrill 
at  Johnson  represented  $500  of  the  $600  paid 
to  Lee  &  Plnckard  on  this  bouse  and  lot  In 
opposition  to  these  facts  and  circumstances, 
there  are  some  stetements  said  to  have  been 
made  by  Jas.  T.  Johnson  after  he  became 
Involved  by  the  failure  of  this  bank,  but  these 
statements  were  not  made  In  the  presence  of 
Appellant.  In  addition  to  this,  It  was  proven 
by  appellee  that  at  the  bouse  of  Jas.  T.  John- 
son, when  Johnson  was  a  corpse,  the  appel- 
lant, in  the  presence  of  the  appellee,  said  to 
ber  mother,  when  the  latter  was  bewailing 
ber  condition  of  being  left  alone  with  all 
these  debts  against  the  estate,  which  would 
take  from  her  her  home:  "Mother,  don't 
grieve  so;  yon  have  a  home  at  Bllzavllle.  If 
they  sell  you  out,  come  live  there,  and  I'll 
rent  a  house."  We  are  unable  to  construe 
this  language,  used  under  the  circumstances 
related,  as  a  disclaimer  of  ownership  of  tb« 
Jjouse  and  lot  It,  at  least,  is  not  sufficient 


to  overcome  and  outweigh  all  tbe  evldeiice 
introduced  In  her  behalf. 

We  are  of  the  opinion,  nnda-  the  proof  is 
this  case,  that  the  appellant  was  Ihe  owner 
of  the  bouse  and  lot  In  controversy,  and  the 
lower  court  should  have  so  adjudged.  Where- 
fore the  Judgment  of  the  lower  court  Is  n- 
versed,  and  the  cause  remanded  fior  futtitcr 
proceedings  consistent  herewith. 


ROW  V.  JOHNSTON  et  aL 
(Court  of  Appeals  of  Kentvcky.  2i 
19M.) 

ABATHMBNT— PBNDEMCT  OF  ANOTHER  ACTIi^ 
—SUITS  BT  ADMINISTRATRIX  AND  HEIES- 
HLEXmON  —  STATUTB  OF  LUOTATIOKS  —  U- 

,    SOLTINO  TRUST. 

1.  A  father,  who  had  sold  land  to  his  son,  \»- 
came  the  son's  administrator  before  anr  pan 
of  the  purchase  price  was  paid,  and  on  adnee 
of  counsel  assigned  the  pnnmase-moaey  notes  n 
a  son-in-law,  and  suit  was  brought,  and  jiulf- 
ment  recovered  in  the  latter's  name.  The  fa- 
ther purchased  the  land  at  the  judgment  tale 
in  the  son-in-law's  name,  and  a  commiBsioeer') 
deed  to  the  latter  was  delivered  to  the  conat? 
derk,  but  not  recorded.  Ail  these  transacdiKii 
were  without  the  knowledge  of  the  son-iD-lav. 
The  father  took  possession  o(  the  land.  treatiBg 
it  as  ids  own  for  over  10  years,  to  the  kaovl- 
edge  of  the  son-in-law.  On  the  death  of  tbe 
father  and  claim  of  ownership  by  the  sod-ib- 
law,  decedeut's  widow,  as  administratrix,  sued 
the  son-in-law,  diarging  fraud,  and  pnyinf 
that,  if  defendant  failed  to  coavej  to  the  hein, 
plaintiff  be  adjudged  a  lien  for  the  porchase 
money.  Later  the  heirs  sued  praying  to  be  ad- 
judged tbe  ownen.  field,  that  the  pendency  ft 
the  suit  by  the  adaalnistratrix  could  not  be 
pleaded  in  abatonent  of  that  bar  tbe  hdrs,  thi 
parties  and  rights  sought  to  be  enforced  te- 
Ine  different. 

2.  The  action  bj  the  admitUstzmttix  waa  aot 
an  election  to  sue  for  the  porduas  mo«7 
preventing  ttie  hdrs  from  aftwward  nine  for 
the  land,  because  the  acta  of  tbe  admlnistn- 
trix  could  not  bind  the  heirs. 

3.  The  lapse  of  orer  10  years  between  the 
making  of  the  deed  and  tbe  bringing  of  the  ac- 
tion did  not  bar  a  recovery  under  Ky.  St  190S. 
SS  2S15,  2519,  requiring  actions  for  frand  te 
be  commenced  in  5  years  after  discovery  of  tite 
fraud,  and  declaring  that  no  action  shiiil  be 
brought  more  than  10  years  after  p«petrttiw 
of  the  fraud;  since  there  was  no  acceptance  o! 
the  deed  when  made,  and  no  rights  cotud  aeoiK 
against  the  son-iu-law  without  acceptance. 

4.  A  reauldng  trust  may  be .  establiafaed  I? 
paroL 

6.  The  statute  of  Itmitationa  does  not  opente 
to  perfect  the  title  of  a  grantee  not  in  posses- 
sion. 

Appeal  from  Circuit  Court,  Todd  Oaaatj. 

"Not  to  be  officially  reported." 

Action  by  John  S.  Johnston  and  othen 
against  John  H.  Row.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

W.  L.  Reeves,  for  appellanL  Perkins  ft 
Trimble  and  8.  T.  Trimble,  for  app^eea. 

HOBSON,  J.  On  September  IB^  1885.  R 
H.  Johnston  conveyed  to  his  Bon.  Jake  TL 
Johnston,  a  tract  of  land  known  as  his  *irtv- 
er  farm"  in  conaideratlon  of  $1,500l  to  be 
paid  In  one,  two,  and  three  years.   Jake  n 
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Johnston  died  In  tbe  year  1888,  wltbont  liaT- 
Ing  paid  anyttilng  on  tbe  land.  Wa  fatiker, 
B.  H.  Johnston,  qnallfled  as  his  admlntetra- 
tor.  When  he  consulted  an  attorney  as  to 
bringing  a  suit  to  foreclose  bis  lien  on  the 
land  tor  the  purchase  money,  he  vas  advised 
by  the  attorney  that  be  bad  better  not  brli^ 
tbe  snit  In  bis  own  name,  as  be  was  tbe 
administrator  of  bis  son,  and  voold  thns  be 
both  plalntljff  and  defendant  He  replied  that 
he  wonld  transfer  the  notes  then  to  bis  son- 
in-law,  John  H.  Bow,  and  reanested  the  at* 
tomey  to  write  tbe  transfer,  which  be  did. 
Jobnstim  thereupon  signed  the  transfer  In- 
dorsed on  the  back  of  the  notes,  and  deUver- 
ed  them  to  the  attorney,  with  directions  to 
Instltate  tbe  salt;  and  snbject  tbn  land  to  tiie 
payment  of  the  notes.  This  the  attorney  did. 
He  had  no  communication  with  Bow;  was 
not  acquainted  with  him.  Jiulgment  was 
obtained  for  the  sale  of  t3ie  land.  Johnston 
attended  the  sale^  and  bid  In  the  land  In  tbe 
name  of  Bow.  OThe  sale  ms  confirmed,  and 
the  commissioner  executed  a  deed  to  tbe  pur- 
chase, which  was  approved  by  the  court, 
and  ordered  to  the  propw  office  for  record. 
The  deed  •vna  delivered  1^  the  circuit  clerk 
to  the  county  clerk,  who  placed  It  In  a  bi»E, 
and  did  not  record  It,  as  tbe  tax  was  not  paid. 
Bow  took  no  part  in  the  suit,  was  not  pres- 
ent at  the  sale^  and  seems  not  to  have  known 
that  the  deed  was  made  to  him.  This  was  In 
the  year  1889.  B.  H.  Johnston  took  posses- 
sion of  the  land,  and  held  and  used  It  from 
that  time  until  his  death  on  April  24,  1900.' 
He  used  and  claimed  It  as  bis  own,  bnllt  a 
bam  on  It,  had  a  dispute  with  a  neighbor 
about  (me  of  tbe  Unea.  His  home  place  was 
adjolnlni^  and  he  held  the  whole  boundary 
alike,  BhUtlng  the  fences  as  he  pleased,  and 
treating  It  all  as  one  term.  Sow  was  a  man 

.  of  moderate  means,  and  lived  about  five 
miles  from  Johnston.  He  was  well  acquaint- 
ed with  Johnston's  holding  and  use  of  tbe 
land.  After  Johnston's  deattat  Bow  said  at 
flist  that  Johnston  had  only  asked  him  to 
let  him  sell  that  land  In  bis  name,  and  he 
told  him  all  right;  that  he  bad  not  paid  a 
dollar  on  It,  and  It  was  no  more  his  than  It 

ywas  the  rest  of  the  heArs;  that  he  had  not 
thought  about  it  from  the  day  be  and  the  old 
man  made  the  arrangement  until  then.  Aft- 
er this,  however,  he  set  up  claim  to  the  land 
as  hlB  own,  one  of  Johnston's  sons  having 
found  the  deed  lying  In  the  county  clerk's 
office,  and  had  it  recorded.  B.  H.  Johnston's 
widow  qufUIfled  as  his  administratrix,  and 
on  October  19,  1900,  ffied  a  suit  In  equity 
against  Row,  alleging  these  focts,  and  chai^ 
glng  fraud,  and  praying  that,  if  ttte  defend- 
ant failed  to  convey  the  land  to  the  heirs  of 
B.  H  Johnston,  then  she  be  adjudged  a  Jieax 
on  it  for  tbe  purchase  money.  On  November 
12,  1000^  the  children  and  heirs  at  law  of 
Johnston  filed  a  suit  against  Bow,  alleging 
the  same  facts,  and  praying  that  they  be 
adjudged  the  owners  of  tbe  land.  The  two 
suits  were  nmsolldated.  On  final  hearing  the 


court  dismissed  the  action  ot  the  administra- 
trix, and  adjudged  the  land  to  be  tbe  prop- 
erty of  the  children  and  heirs  at  law  of  B. 
H.  Johnston.  From  this  Judgment  Row  ap- 
peals. 

He  pleaded  the  pendency  of  the  first  action 
by  the  administratrix  In  abatement  of  tbe 
second  action  by  the  children  and  heirs  at 
law.  The  plea  was  properly  held  bad,  be- 
cause tbe  actions  were  by  different  parties, 
and  sought  the  enforcement  of  entirely  dif- 
ferent rights.  He  also  relied  on  the  first 
action  as  an  election  to  sue  for  tbe  purchase 
money,  and  insists  that  after  this  electira 
was  made  tbe  heirs  could  not  sue  for  the 
land.  But  the  admlidstiatrix,  who  r^resent- 
ed  only  tlie  personal  estate,  conld  not,  by 
any  action  of  hers,  prejn^e  the  rights  of 
tbe  real  representatives.  Besides,  tbe  sec- 
ond action  was  brought  very  soon  after  the 
first,  and  before  Row  was  In  any  way  prej- 
udiced by  the  bringing  of  the  first  action. 
In  other  words,  be  was  in  no  worse  position 
than  if  that  action  had  not  been  brought. 
He  was  misled  in  no  way,  and  lost  no 'right 
whteh  he  would  otherwise  have  bad.  There 
is  therefore  no  substance  in  either  of  these 
objections. 

It  is  also  Insisted  that  the  deed  to  Row,  as 
long  as  it  stands,  ts  an  insuperable  barrier 
to  the  recovery  of  tbe  land  by  tbe  heirs  of 
Johnston,  and  that  there  can  be  no  recovery 
on  tbe  oral  contract,  or  relief  on  the  ground 
of  fraud,  under  sections  2610,  2619,  Ky.  St 
1008,  providing  that  an  action  for  relief  on 
the  ground  of  fraud  or  mistake  must  be  com- 
menced within  five  years  next  after  the  cause 
of  action  accrues;  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until 
the  fraud  or  mistake  Is  discovered;  but  that 
no  action  shall  be  brought  trai  years  after 
the  time  of  the  making  of  the  contract  or  the 
perpetration  of  tbe  fraud.  No  title  passes 
by  a  deed  until  it  Is  delivered.  There  is  no 
delivery  without  an  acceptance.  Row  did 
not  know  that  the  deed  was  made,  or  know 
that  it  was  in  the  county  clerk's  office  until 
after  Johnston's  death.  No  llablllt7  could 
be  imposed  upon  blm  by  reason  of  this  deed 
until  he  accepted  It  and  no  rights  can  accrue 
to  him  without  an  acceptance  of  It  Besides, 
If  the  deed  was  made  to  him  in  trust  for 
Johnston,  and  be  In  fact  held  tbe  title  in 
trust  ioT  Um,  this  trust  may  be  established 
by  parol,  and  may  be  enforced.  Bow's  whole 
conduct  as  well  as  his  declarations,  hidlcate 
that  be  had  not  acc^ted  tbe  deed,  and  that 
he  recognlaed  that  such  title  as  he  had  was 
held  by  him  in*  trust  for  Johnston.  By  a 
long  line  of  cases  It  has  been  held  that  a 
trust  of  this  sort  may  be  established  by 
parol.  Williams  v.  Williams,  8  Bush,  341; 
Webb  V.  roley  (Ky.)  49  S.  W.  40;  Butler  v. 
Prewltt  (Ky.)  53  8.  W.  20;  Brothers  v.  Por- 
ter, 6  B.  Mon.  109;  Paris  v.  Dunn,  7  Bush, 
278;  Miller's  Heira  v.  Antle,  2  Bush,  408,  92 
Am.  Dec  495;  Green  v.  Ball,  4  Bush,  686; 
Martin  v.  Martin,  16  B.  Mon.  a  The  statute 
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Of  Ilndtatltnu  Is  equally  InappUcable.  Sow 
waa  noTer  In  possesilon  of  tbB  land.  John- 
■ton  took  poflseBslon  after  tbe  commlaaloner'B 
•ale^  and  eonUnued  In  ondlqpinted  poiaesalon 
nntll  his  deatb,  more  Oan  11  years  after* 
wards;  Bow  acquiescing  all  this  time  In 
Johnston's  ownership  of  the  land.  The  title 
of  the  trustee  cannot  ripen  Into  a  perfect  title 
In  him  simply  because  be  stands  by  without 
claim  to  the  pn^erty,  and  permits  the  real 
ownw  to  enjoy  for  orer  ID  years.  To  so  hold 
would  be  to  make  the  statute  of  limitations  a 
sword,  and  not  a  ableld,  and  to  adjudge  that 
long  acquiescence  In  th^  clatans  to  tbe  prop- 
erty was  a  sure  means  in  the  hands  of  tbe 
crafl7  to  bar  tbe  true  owners  of  tbeir  rights. 
&L  Burt  &  Brabb  Lumber  Company  t.  Bailey 
(Ky.)  60  S.  W.  485,  a  man  obtained  fh>m  two 
Ignorant  old  pe^^le,  who  could  not  read  or 
write,  a  ^ed  for  4,000  acres  of  hind,  telling 
them  It  waa  a  different  kind  of  pai>er.  They 
ronalned  in  possession  of  the  land,  and  did 
not  learn  of  the  fraud  for  10  years,  when 
they  brought  an  action  to  enj<^  blm  from 
cutting  tb^r  timber  or  disturbing  tbem  In 
tbe  possession  of  tbe  land.  He  rdted  on  lim- 
itation of  10  years,  but  it  was  held  that  the 
statute  was  not  applicable,  as  be  was  never 
in  possession  of  the  land.  This  case  was  fol- 
lowed and  approved  In  Sewell  t.  Nelson  (Ky.) 
67  S.  W.  985,  where  the  court  said,  speaking 
ot  tbe  plea  tk  limitations:  '^be  argument  Is 
a  novel  one.  It  Is  that  one  out  of  possession 
under  a  fraudulent  abd  void  conveyance,  it 
may  be,  can  have  such  conveyance  ripened- 
by  time  Into  a  perfect  one;  that  it  may  sus- 
tain an  action  of  ejectment  against  one  orig- 
inally having  the  better  title  and  In  posses- 
sion. The  posltton  Is  fhllaclous.  The  stat- 
utes of  UmitatlDn  do  not  apply  (as  respecte 
property)  to  any  one  not  in  possession." 
These  cases  were  followed  In  Potter  t.  Benge 
(Ky.)  67  S.  W.  lOOB. 

The  proof  In  the  case  dearly  establishes 
tbe  facts  above  stated,  and  leavra  no  room 
for  doubt  of  the  correctness  of  the  chancel- 
lor's Judgment  The  Judgment  is  therefore 
afSrmod. 


OHINN  T.  SHACKELPOHD. 
(Court  of  Appeals  of  Kentucbj.   Feb.  24, 
1904.) 

STATES-CLERK  OP  COURT  OF  APPBAL.8— COL- 
LECTION OF  FEES. 

1.  Acts  18&3.  p.  1157,  c.  22a.  S  44.  nrovldlns 
that,  when  the  term  of  auy  chief  officer  tbau 

expire,  he  or  his  personal  repreaentative,  trus- 
tee or  comniitti-e,  as  the  case  may  be,  shall  at 
ODce  deliver  to  his  succensor  io  office  all  ac- 
counts, claims,  and  fees  due  to  such  officer  in 
his  official  capacity,  applies  only  to  those  offi- 
cers who  are  required  monthly  to  report  the 
amount  in  their  hands  and  par  it  into  the  state 
treasury,  and  are  allowed  to  draw  back  from 
the  treasury,  for  salaries  and  expeusea,  not  ex- 
ceeding 75  per  cent  of  the  amount  so  paid  in, 
and  does  not  apply  to  the  clerk  of  tbe  Court  of 
Appeals,  who  collects  his  fees,  pays  the  salaries 
ana  expenses  of  his  office,  and  at  tbe  end  of 
the  year  pays  the  balance  into  the  treasury. 


2.  When  On  term  of  tin  derk  of  ihm  Covt  of 

Appeals  expires,  his  successor  takes  np  the  of- 
fice where  his  predecessor  put  it  down,  and  ma} 
properly  collect  any  ontstauding  fees  dne  die 
office  and  apply  the  money  to  the  conduct  of  the 
office,  just  as  his  predecessor  mlj^  have  done 
had  he  continned  as  derk. 

Appeal  from  Circuit  Court,  FraaUln  COon- 

*y. 

"To  be  Officially  reported." 

Agreed  case  between  S.  J.  Shackelford  end 
J.  Morgan  Chinn.  From  the  Judgment,  Chinn 
ai^eals.  Beversed. 

Bobt.  L.  Ore^ie,  for  appellant.  H.  B. 
Hays^  for  appellee. 

H0B80N,  J.  Tbe  term  of  S.  J.  Shackel- 
fnrd  as  clerk  of  this  court  ezi^ied  on  tbe  first 
Monday  In  January,  1904.  B»  was  roeceed- 
ed  by  J.  Morgan  Gblnn.  At  the  eiEplratiM 
of  the  term  there  were  a  number  of  fee  bills 
outstanding  and  unpaid,  dne  the  elcfk  of 
this  court  for  services  rendered.  This  agreed 
case  between  Shackelford.  CUnn,-  and  the 
Auditor  of  the  State  was  filed  to  det»mine 
what  should  be  done  witb  these  fee  MlIi. 
The  question  turns  on  the  constmction  of 
the  provlshns  ot  sections  SS-54  of  tlie  act 
"relating  to  fees,"  approved  Jane  IS^  189S 
(Acte  1808,  pp.  1156-1162,  c.  226).  Which, 
with  some  amendments,  now  constttnte  sec- 
tions 1761-1777,  Ky.  St  1908.  As  tin  qnes- 
tlon  befwe  vs  turns  on  the  construction  of 
the  original  act,  we  will  refer  to  the  Kctlons 
of  It 

Section  88  is  In  these  worda:  *^ie  derk 
of  the  circuit  court,  the  cleA  of  the  county 
court  commisslonws,  receivers,  ezamlnen. 
and  tba  sheriff  of  eadi  county  haTing  a  pt^ 
ulatlon  of  seventy  fire  thousand  or  over, 
shall,  after  tbe  terms  itf  the  present  incnm- 
bents,  respectively,  expire^  and  oo  1S»  first 
day  of  each  month,  severally  send  to  fbe  Aa- 
dltor  of  Public  Accounts  a  statement  sub- 
scribed and  sworn  to  by  each  of  them,  show- 
ing the  amount  ot  money  received  or  collect- 
ed by  or  for  each  of  them  tbe  preceding 
month  as  fees  or  compensation  for  omdsl 
duties,  and  shall,  with  sndi  stetemat,  said 
to  tbe  Auditor  the  amount  so  collected  or  re- 
ceived." Section  89  iwovldes  that  eadi  of 
the  officers  mentioned  above  shall  receive  an 
annual  salary  of  $5)000,  and  that  the  number 
of  deputies,  their  compensation,  and  tbe  nec- 
essary openses  of  tiie  office  shall  be  fixed 
by  an  order  of  court,  which  shall  be  for- 
waMted  to  tbe  Auditor.  Section  40  provides 
that  the  chief  deputy  shall  rective  s  salary 
of  92,000,  and  the  other  d^ntfes  not  ex- 
ceeding Vl,SO0  each.  Section  41  prorldesthat 
tbe  salary  of  each  officer  and  his  deputies, 
and  the  expenses  of  the  office,  shaU  be  paid 
monthly  by  tbe  Treasurer  of  tbe  State  upm 
tbe  warrant  of  the  Auditor,  If  76  per  cent,  of 
the  amount  paid  into  Qie  treasury  dmiiv  the 
mtmth  la  sufficient  to  pay  them,  and  tbnt  if 
there  is  a  deficit  for  any  month  it  may  1>e 
mode  up  out  of  tbe  amount  paid  In  any  sui- 
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ceedlng  month.  Section  42  proTides  a  pen- 
al^ if  tbe  officer  falls  to  make  tbe  report 
or  pay  the  money  any  month.  Section  43 
makes  It  a  felony  If  the  t^cer  knowingly 
makes  a  false  report  Then  follows  section 
44,  which  Is  in  these  words:  "When  the 
term  of  any  chief  officer  shall  expire,  or  he 
shall  die  or  resign,  or  be  remoyed  from  office, 
be  or  his  personal  representatlTe,  trustee,  or 
committee,  as  the  case  may  be,  shall  at  once 
deliver  to  his  snccessor  In  office  all  ac- 
counts, claims  and  fera  due  to  such  officer 
In  his  official  capacity;  and  It  shall  be  the 
duty  of  such  successor  to  have  such  fees, 
claims  and  accounts  collected,  or  tbe  Auditor 
may,  in  his  discretion,  when  said  accounts, 
fees  and  claims  are  so  delivered  to  tbe  snc- 
cessor, appoint  some  person  to  collect  them, 
and  If  be  does,  the  snccessor  shall  at  once, 
or  at  any  time  when  demanded  by  such  per- 
son, deliver  to  blm  all  accounts,  fees  and 
claims  uncollected.  The  successor  or  the 
person  appointed  by  the  Auditor,  as  the  case 
may  be,  shall,  every  sixty  days  after  recelv- 
Ing  such  accounts,  fees  and  claims,  report  to 
the  Auditor,  under  oath,  the  amount  collect- 
ed thereon,  and,  at  the  same  time,  pay  to 
the  Auditor  the  amount  so  collected,  and 
shall  continue  to  so  report  for  three  years, 
unless  the  accounts,  fees  and  claims  are 
sooner  collected."  Section  46  directs  that  the 
Auditor  shall  draw  his  warrant  on  tbe  Treas- 
urer In  favor  of  the  person  collecting  for  an 
amount  equal  to  20  per  cent  of  the  sums  so 
paid  Into  the  treasury,  and  that  this  shall 
be  In  full  of  the  compensation  allowed  to 
coIlectoT.  Section  46  provides  that,  if  the 
amount  paid  to  any  officer  during  his  term 
shall  not  have  been  suffldent  to  pay  the  sal- 
aries and  expensec  of  the  office,  the  Auditor 
flball,  out  of  the  money  so  collected,  pay  to 
the  person  entitled  thereto  an  amount  snffl- 
cfent  to  supply  the  deficit  due  for  salaries 
and  expenses,  but  that  be  must  not  so  pay 
exceeding  75  per  cent  of  the  amount  of  fees 
which  accrued  during  the  term,  and  were 
collected  and  paid  into  the  treasury.  Sec- 
tion 47  and  section  48  provide  peDaltles  for 
tbe  violation  of  the  above  provisions.  Sec- 
tions 49-62,  make  similar  provisions  as  to  the 
jailer  in  counties  having  a  population  of 
75,000  or  over,  the  principal  difference  being 
tbat  tbe  Jailer  is  required  to  report  monthly 
not  only  his  collections,  but  also  all  sums 
dne  him,  money  due  from  the  state  being 
treated  as  paid.  Section  S3  regulates  the 
Jailer,  county  clerk,  drcutt  clerk,  commis- 
sioners, receivers,  examiners,  and  sheriff  in 
a  county  having  a  population  of  over  40,000 
and  nnder  76,000.  These  are  required  to 
make  annual  reports,  and  to  pay  over  an- 
nually the  balance  In  their  hands.  Then  fol- 
lows section  64,  wbfch  la  the  only  one  In 
which  the  clerk  of  the  Court  of  Appeals  Is 
mentioned.  So  far  as  material,  It  as  origi- 
nally enacted,  reads  as  follows:  "The  clerk 
of  the  Court  of  Appeals  and  each  assessor  In 
a  eotmtr  havliig  a  population  of  over  ser- 


enty  five  thousand  shall  annually  In  the 
month  of  January  report  to  tbe  Auditor  un- 
der oath  the  amount  received  by  him  on  ac- 
count of  his  official  duties  or  position,  from 
all  sources  during  the  preceding  year,  as 
well  as  the  amount  paid  out  by  him  for 
deputies  or  assistants,  giving  the  amount 
paid  to  each  and  for  expenses  of  his  office; 
and  If  it  shall  appear  from  such  statement 
that  any  such  officer  received  as  compensa- 
tion on  account  of  his  office  from  all  sources 
more  than  four  thousand  dollars  ($4000.00) 
after  the  payment  of  his  deputies  or  as- 
sistants and  all  the  expenses  of  his  office, 
such  officer  shall  with  such  statement  pay 
to  the  Auditor  the  amount  so  received  In  ex- 
cess of  $4,000.00.  •  •  •  The  salaries  of 
tbe  deputies  of  the  clerk  of  the  Court  of 
Appeals  shall  be  fixed  by  an  order  of  the 
Court  of  Appeals,  a  copy  of  which  order  shall 
be  filed  with  the  Auditor  by  the  clerk  of  said 
conrt  when  made."  By  an  act  approved 
March  4,  1896  (Acts  1898,  p.  86,  c.  81),  the 
following  words  were  added  to  this  section: 
"If  It  shall  appear  from  the  reports  requbred 
to  be  made  to  the  Auditor  by  the  clerk  of  the 
Court  of  Appeals  under  this  section,  that  tbe 
amount  earned  and  received  by  said  clerk 
on  account  of  hia  office  Is  not  sufficient  to 
pay  him  $4,000.00  together  with  tbe  salaries 
of  his  deputies  or  assistants  and  tbe  other 
legitimate  expenses'of  his  office,  in  any  year, 
then  said  officer  may  retain  out  of  money 
earned  or  received  by  him.  on  account  of  his 
official  duties  in  said  office  during  the  year 
or  years  following,  enough  to  make  up  such 
defldt"  Another  amendment  to  tbe  act  was 
■made  by  tbe  act  of  March  21,  1900  (Acts 
1900,  p.  73,  c.  26),  but  It  refers  only  to  com- 
missioners and  receivers  In  counties  having 
a  population  of  75,000  or  over,  being  an 
amendment  to  section  38  above  quoted,  and 
is  therefore  not  material  here.  The  case  be- 
fore us  turns  on  the  question  whether  sec- 
tion 44,  above  quoted,  applies  to  the  clerk 
of  the  Conrt  of  Appeals.  It  It  does  not  the 
fees  due  at  the  end  of  Shackelford's  term, 
being  dne  the  office,  may  be  collected  by  the 
Incumbent  of  the  office.  But  If  this  section 
applies,  these  fees,  whether  collected  by 
Chhin  or  by  a  person  appointed  by  tbe  Au- 
ditor, must  be  paid  Into  the  treasury,  and 
are  not  available  for  the  payment  of  the  sal- 
aries or  expenses  of  the  oBkce  under  section 
64. 

It  will  be  observed  that  section  38  refers 
only  to  the  clerk  of  the  circuit  court,  the  clerk 
of  the  county  court,  commissioners,  receivers, 
examiners,  and  the  sheriff  of  each  county 
having  a  population  of  75,000  or  over.  ■  After 
the  amount  of  the  salaries  of  the  officers  and 
their  deputies,  and  the  necessary  expenses 
of  the  office,  are  regulated  In  sections  39  and 
40,  it  is  provided  in  section  41  tbat  75  per 
cent,  of  the  amount  paid  In  by  them  monthly 
may  be  used  to  pay  these  salaries  and  ex- 
penses. In  other  words,  the  offlcm  named 
are  required  to  make  monthly  payments  and 
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DKntblr  reports  to  the  auditor,  ud  are  al- 
lowed to  draw  back  75  per  cent  of  the 
amonnt  ao  paid  In.  Then  follow  two  lectloiui 
relating  to  penaltlea,  and  then  oomea  aectifm 
4A,  aa  which  the  case  turns.  At  first  blush 
It  must  strike  any  one  that  this  section  refers 
to  the  officers  above  mentioned,  and  that  the 
reason  why  the  fees  most  be  collected  and 
paid  Into  the  treasury  Is  that  the  salaries 
and  expenses  of  the  officers  may  be  paid  out 
of  the  treasury  as  provided  in  section  41; 
and  that  this  is  the  meaning  Is  shown  by  sec- 
tion 46,  which  provides  that  ont  of  the  maa- 
ey  so  collected  the  Aodltor  shall  pay  any  def- 
icit due  for  aahirles  snd  ezpenses.  not  exceed- 
ing 7B  per  cent  of  the  amount  paid  Into  the 
treasury,  wUch  ta  the  same  provision  as  to 
the  per  cent  as  contained  in  secttoo  41,  which 
by  Iti  express  terms  applies  only  to  the  of- 
flews  named  In  section  38.  The  clerk  of  the 
Court  of  Appeals  Is  not  so  limited  to  75  per 
ceat  of  the  fees  collected  by  him.  The  next 
four  sections  of  the  act  48-62,  apply  only  to 
the  SaSier  In  counties  having  a  p<vulatlon  of 
70,000  or  over.  Section  08  applies  to  officm 
In  a  county  having  a  popalatlon  of  over  40,- 
000^  and  under  TC,00O.  Section  64  applies  to 
tin  assessor,  In  eounttes  having  a  population 
of  ow  7S,000;  and  the  clerk  of  the  Gourt  of 
Appeals,  It  will  thus  be  seen  that  by  the  act 
the  officers  are  divided  into  fonr  classes: 
(1)  The  clerk  of  the  circuit  court  cleA  of  the 
county  court  commtasionen,  receivers,  exam- 
iners, and  the  sheriff  In  counties  having  a 
popniattott  of  75,000  or  over;  the  jailer  in 
counties  having  a  populaflon  of  7B,000  or 
over;  9)  the  Jailer,  county  cletk,  circuit  clerk, 
commissioners,  receivers,  examiners,  and  the 
shwlff  in  counties  having  a  populatton  over 
40,000  and  under  7S,000;  (4)  the  clerk  of  the 
Court  of  Appeals;  and  assessors,  in  eounttes 
having  a  p^ulatttm  of  ovot  7S,000.  In  class- 
es 1  and  2  the  money  must  be  paid  Into  the 
treasury  by  the  officer,  and  only  TB  per  cent 
of  tbe  amount  so  paid  in  can  be  paid  baCk  on 
account  of  salaries  or  expenses  of  the  office^ 
In  these  classes,  also,  monthly  reports  are 
made  and  monthly  paymoita  In  classes  8 
and  4  the  t^cer  pays  the  salaries  and  ex- 
penses out  of  his  receipts,  and  pays  into  the 
treasury  the  balance  in  his  hands.  Annual 
reports  are  made,  and  an  annual  payment  of 
the  balance  In  tbe  bands  of  the  officer.  As 
to  clasaes  8  and  4,  there  Is  no  provision  of 
law  for  any  money  which  is  paid  into  the 
treasury  being  paid  back  to  tbe  ofllcer,  In  any 
event  on  account  of  salaries  or  tbe  expenses 
of  the  office;  and,  If  sectlm  44  were  held  ap- 
plicable to  the  clerk  of  the  Court  of  Appeals^ 
it  would  follow  that  if  the  clerk  should  die 
or  resign,  all  fees  due  the  office  would  have 
to  be  collected  and  paid  into  tbe  treasury, 
and  only  75  per  cent  (tf  the  money  could  be 
withdrawn  to  pay  the  salaries  and  expenses 
of  the  office;  although,  If  the  clerk  had  lived 
or  bad  not  resigned,  the'  whole  fund  might 
have  been  used  for  this  purpose.  In  care- 
fully thus  classifying  the  dlffwent  offices. 


and  making  essentlany  dUferoit  providou 
as  to  them,  tbe  Legislature  etaowed  a  dear 
purpose  not  to  put  tbe  clerk  of  this  conn 
under  the  provision  oiacted  for  certain  of- 
fices In  counties  having  a  p<q>nlatlaD  of  over 
75,000;  tile  reason  being,  no  doubt  that  liti- 
gation In  this  court  varies,  and  It  was  deem- 
ed uncertain  what  If  any,  aurplns  would  be 
left  to  the  stote  after  paying  the  expenses  of 
tbe  office;  ao  it  was  deemed  unwise  to  place 
such  restriction  as  might  cripple  the  public 
service. 

For  these  reasons  we  conclude  tliat  aectkm 
44  does  not  apply  to  tbe  deck  of  this  ooort 
but  tiiat  as  shown  by  section  46  and  tbe  con- 
text It  applies  only  to  those  officers  who  are 
required  monthly  to  report  the  amount  In 
their  handa  and  pay  it  Into  tbe  state  treasury, 
and  are  allowed  to  draw  bacA  from  tbe  treas- 
ury, tar  salaries  and  expenses,  not  exceeding 
76  per  cent,  of  tiie  amount  so  paid  In;  that 
it  is  intended  to  carry  ont  Ola  plan  In  case 
of  the  death  or  resignation  of  these  aOketa, 
or  the  expiration  of  tbetr  term;  for  wlttiont 
It  there  would  be  no  way  of  paying  the  aala- 
rles  and  expenses  td  the  office  unpaid  at  tbe 
death  of  the  occupant  or  tbe  eqilratton  of  Us 
term— the  plan  bdng  that  if  the  officer  Uvea 
or  otmtlnnes  in  office,  be  shall  odlect  tbe  fees 
and  pay  tiie  mon^  Into  the  treasury;  and  if 
he  dies  or  his  term  expires^  another  sbaU  do 
so.  But  as  to  tbe  clerk  of  this  coort  a  dif- 
f»«nt  scheme  Is  made.  He  cpllects  his  fecsi 
pays  the  salaries  and  e^enaes  of  his  ofBce. 
and  at  the  end  of  tbe  year  pays  tlie  balance 
In  his  hands  Into  the  treasury.  There  Is  no 
reason  under  this  plan  that  ften  should  be 
a  change  at  tbe  end  of  ttie  term  of  ttie  tiext, 
or  when  he  dlea  or  resigns.  When  Slia<*el- 
fbrd's  term  expired  and  Cblnn  succeeded  him. 
tbe  incumbent  of  the  (Ace  only  bdng  dun- 
ged, the  latter  toolc  up  the  woric  where  tbe 
f<»rmer  put  It  down,  and  might  paxpe^  col- 
lect any  outstanding  fees  due  the  office,  and 
apply  tbe  money  to  the  conduct'  of  the  office; 
just  as  the  former  might  have  done  bad  be 
continued  as  dwk.  In  order  that  a  proper 
settlement  may  be  had  by  the  Auditor  with 
each  of  tbem,  a  list  of  these  unpaid  fees 
should  be  made  out  and  Chlnn  ataonld  re- 
ceipt to  Shackelfdrd  for  tbem.  Then  the  rec- 
ords of  tbe  (rfBce  will  show  Just  what  eadi 
received,  and  proper  settlemento  can  be  inad& 

Judgment  /everaed,  and  cause  remanded 
for  a  Judgment  as  taerdn  Indicated. 


CITY  OP  LEXINGTON  v.  WOOLFOLK. 

SAME  v.  UAYMAN. 

(Conrt  of  Appeals  of  Keotncky.   Peh.  25,  I90i.) 

MUNICrPAL  C0RP0RAT10NS-3TRBBT  IMPROVE- 
MENTS —  LIENS  —  SALE  —  RIGHT  OT  BMDKMP~ 
TION— STATUTES— COHPLUNT. 

1.  Kt.  St  1903,  I  3187.  reqaires  tax  bOls  to 
be  Bold  It  the  city  treasnrer  at  puUle  anctkiB 
to  the  highest  trfdder,  and  prondes  that  tbe 
owner  of  any  lot  the  tax  UU  on  which  has 
been  sold,  shall  have  tiie  priTllege  of  mdimmlng 
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the  same  wltMn  one  rear.  It  also  prorides 
tbat,  if  no  one  will  offer  the  face  of  the  tax 
bills,  the  auditor  shall  bid  them  ia  for  the  city, 
aiid  that,  when  the  city  shall  bid  in  the  tax 
bills,  the  dt7  soliotor  shall,  by  proper  proceed- 
ing in  the  name  of  the  city,  enforce  the  lien 
on  the  pi-operty  for  the  dtj.  Held,  that  a  prop- 
erty owner  who  allows  hit  property  to  be  Hold 
for  street  improTomeuts,  and  Ud  In  by  the  dty, 
has  no  right  of  redemption. 

2.  Under  Ky.  St  1UU3,  8  3100,  prorlding 
against  errors  in  the  proceedings  of  the  general 
c-onncil  inralidatlug  the  taxpayers'  obligation 
after  the  work  has  Iwen  done,  and  that  the 
general  council  and  the  courts  In  which  suits 
may  be  pending  shall  make  all  corrections, 
roles,  and  orders  to  do  Justice  to  all  parties 
concerned,  it  was  intended  to  avoid  a  strict 
construction  witli  reference  to  such  proceeding. 

3.  Where  a  dty  buys  in  proper^  sold  for 
fitreet  improTement  assessments  nnder  Ky.  St. 
1803,  S  8187,  providing  that,  if  no  one  will  of- 
fer the  face  of  the  tax  Dills,  the  auditor  shall  Ud 
them  in  for  the  dty,  the  penalties  and  com- 
ponnd  interest  to  be  imposed  whra  the  sale 
of  the  tax  bill  by  the  treasurer  is  to  another 
than  the  dty  do  not  apply. 

4.  Under  Ky.  St  1903,  S  8187.  leqniring  de- 
linquent tax  bills  to  be  adrertised  by  the  audit- 
or and  sold  by  the  treasurer  on  the  first  Mon- 
day in  the  next  month  after  they  shall  have 
come  to  his  hands  as  such,  the  fact  that  the  sale 
of  the  tax  bills  did  not  take  place,  and  were  not 
advertised  to  take  place,  on  the  first  Monday  tn 
the  next  mouth  after  they  had  been  listed  with 
the  treaanrer.  does  not  Inralldate  the  pnrdiase 
of  the  tax  Mils  by  the  city. 

5.  Where  a  petition  by  a  dty  to  enforce  a 
lien  on  property  for  unpaid  asseaaments  for 
street  improvements,  predicated  on  certain  dty 
ordinances,  refers  to  them  in  a  general  way, 
and  redtes  that  a  copy  ot  such  ordinance  is 
filed  with  and  made  part  of  the  petition,  the 
pleading  is  safSdent,  though  the  co[v  Is  not 
la  fact  filed  therewith. 

Appeal  trom  Glrcalt  Oonrt;  Fayette  Gonn- 
ty. 

"To  he  officially  reported." 

Actions  by  the  dty  of  Lexington  against 
W.  T.  Woolfolk  and  J.  Q.  A.  Hayman.  From 
Judgments  for  the  detendaDts,  plaintiff  ap- 
peals. Kerersed. 

Allen  ft  Dnncan,  for  ai^trtlant  IfortoD, 
Webb  ft  Wllsim,  for  appellee  Wotdtl^  K 
J.  Moore,  for  appellee  Hayman. 

O'BBAB*  J.  The  dty  of  Leilngton  Is  at- 
tempting by  these  suits  to  enforce  liens  on 
aiv^m^  lots  abntOng  ontaSn  ot  its  streets 
for  the  cost  of  reconstructing  the  streets  with 
brick  at  those  ptrints.  The  drcnit  court  dis- 
missed the  city's  petitlrais  on  demntras. 

Under  section  9006,  Ky.  St  IfiOfi,  the  gen- 
eral council  of  a  dty  of  tiie  second  class  may 
by  ordinance  prorlde  tot-  the  reconstractlon 
ot  Its  streets,  upon  the  petition  of  the  own- 
ers ot  a  majority  of  the  property  abutting 
tbe  streets  to  be  Improred,  or  by  a  two* 
tliirds  majwity  vote  of  all  the  monbers 
elected  to  each  board  of  tbe  genmd  conncil. 
The  costs  of  sneh  recwutmction  is  mie  half 
chugeaMe  to  the  abutting  property,  pro  rata 
per  the  fnmt  toot,  and  the  otiur  halt  to  be 
paid  by  the  dty.  By  section  8101  It  Is  pro- 
vided that  the  guieral  council  may  provide 
that  any  sndi  recoostroctUm  shall  be  made 
on  the  lfr>year  plan.   In  that  event,  upon 


public  notification,  the  j/motaety  ownos-  who 
are  charged  with  half  the  cost  of  the  im- 
provement are  required  to  pay  tbelr  respec- 
tive portUnia  of  the  assessment  In  cash  at  a 
time  fixed  In  the  notice^  Up«i  default  of 
such  payment,  the  general  coondl  Is  author- 
ized to  borrow  money  to  discharge  the  cost 
of  the  Improvonent;  and  to  issue  the  city's 
bonds  therefor,  payable  in  equal  installments 
through  10  years,  and  bearing  interest  Tb& 
abutting  owners,  who  have  not  paid  in  cash 
their  assessments*  are  required  to  pay  one- 
tenth  of  such  assessment  and  B  pw  cent  per 
annum  interest  thereon,  and  6  per  cent  per 
annum  Interest  on  the  remaining  nirnrsn 
ment  unpaid,  annually,  at  sndk  time  as  shall 
be  4>eclfied  In  the  assessing  twdinance.  The 
manner  of  collecting  tbe  annual  installments, 
and.  Indeed,  of  collecting  the  whiMe  assess- 
ment, Is  the  main  p(^t  In  controversy  in 
these  suits.  Qy  section  809S  it  is  provided: 
"There  idiaU  be  a  Iten  iQon  soidi  loto  or  par- 
cels of  real  estate  for  the  part  ot  the  cost 
of  such  Improvement  so  assessed  thneon, 
and  the  same  shall  bear  interest  from  the 
time  ot  the  assessment  All  such  liens  may 
be  aif«ced  by  action."  In  section  8101, 
Bfieaking  ot  tbe  d^idt  In  paying  the  annual 
Installmraits  discussed  above.  It  is  ^ovlded: 
"In  d^ult  ot  such  payment  at  socdi  tlmsit 
tbe  same  penal^  shall  attach  on  the  amount 
ai>  payable  as  attaches  to  the  non-^Miyment  oi 
other  munldpal  tans,  and  shall  be  ocrtlected, 
together  with  the  amount  so  due  from  the 
owner  or  owners  of  such  lot  or  parcel  of 
land.  In  the  same  manner  as  other  dty  taxes 
and  penalties  are  collected  for  mnnlclpal  pur- 
poses, and  such  aasessmrato  and  penalty 
shall  be  and  remain  a  lien  upon  such  lot  or 
pared  ot  land  until  the  same  has  been  fully 
paid  and  satisfied." 

Tbe  general  council  ot  Lexington  ordain- 
ed that  the  streets  in  question  be  improred 
by  bride  paving,  having  been  peUtifmed  by 
the  owners  ot  a  majority  of  the  front-foot 
propo^  abutting  the  proposed  In^rovement 
Tbe  wo^  was  c<HnpIeted,  Inspected,  and  ac- 
cepted; and  the  general  council  ordained 
that  tiie  assessment  for  these  Improvements 
be  paid  on  July  1,  1896,  and  annually. there- 
after fw  10  years.  Appellees  foiled  to  pay 
their  aBBCssmmto  In  cash.  In  May,  1908, 
tiie  dty  caused  tbe  tax  bills,  including  the 
assessments  and  penalties  and  Interest  for 
each  of  tbe  years  1886, 1886, 1897,  1898, 1899^ 
1900, 1801,  and  1902,  to  be  offered  for  sale  at 
public  outcry.  There  being  no  oth»  bidder, 
they  were  bid  In  by  tbe  dty.  This  proceed- 
ing was  taken  by  tbe  dty  under  section  8187, 
Ky.  St  1908,  governing  the  method  of  eol- 
lecttDg  '^>tiier  dty  tans  and  penalties." 
Sectkm  1087  requires  the  ddinqnemt  tax  bills 
to  be  admUsed  by  tbe  andltn-  and  sold  by 
tbe  treasurer  "on  the  first  ^nday  In  tbe 
next  month"  attn  thoy  diall  have  come  to 
his  hands  as  such.  Tbe  sale  must  be  for 
caah  "at  public  auction  to  tbe  hJ^ihest  bid- 
der." Tbe  auditor  then  returns  tbe  bills  to 
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tlu  treasurer,  wbo  oi  nld  day  offers  tbenx 
tot  sftle  as  adTsrtfsed,  if  then  unpaid.  "If 
no  one  will  offer  tbe  face  of  said  bills  for 
them,  lie  aball  buy  tbem  In  fw  tbe  dty." 
The  Boetioa  continues:  "The  ovner  or  own- 
ers ot  any  lot,  the  tax-blll  on  which  bas  been 
sold,  shall  hare  tbe  pnTll€«e  of  redeeming 
the  same  within  one  year  of  tbe  day  of  sale 
by  paying  to  tbe  treasuror  tbe  said  bill,  wldi 
all  penalties  and  interest  as  tuxein  pnrrided 
to  the  day  of  payment" 

It  Is  the  contention  of  appeUees  that  tbe 
taxpayers— in  tbeae  cases,  the  lot  owners- 
have  one  year  trma  the  date  of  tbe  sale  of 
the  delinquent  assessments  or  tax  bills  in 
which  to  pay  tbe  amount;  before  a  suit  can 
be  bron^t  by  the  city  to  enforce  tiie  lien 
on  tbe  lots.  Tbe  complication  in  tbe  appn- 
catiott  of  this  provision  is  doubtless  due  to 
the  fact  tiut  it  is  particularly  applicable  in 
all  its  features  to  tbe  collection  of  ordinary 
tax  bills  atone.  There  is  no  provision  in  tbe 
chapter  goTemlng  cities  of  tbe  second  daea, 
other  than  In  this  section,  for  a  lim  upon  spe* 
clflc  propoty  of  tbe  tas^yer  to  secure  bis 
city  taxes.  This  lien  la  made  to  attach 
upon  tbe  sale  of  tbe  tax  bill  as  abore  provid- 
ed. The  purchaser  of  the  tax  bill  at  sncb 
sale  acqnbes  a  lien  on  tbe  lot  described  In 
the  tax  UD,  but  which  he  cannot  enforce  for 
one  year  from  the  date  of  sale.  The  sec- 
tion, contemplating  that  the  city  might  buy 
in  the  bills,  provides  in  that  event:  "When 
tbe  dty  shall  buy  in  tbe  tax  bills,  tbe  dty 
solicitor  Bball,  by  proper  proceedings  In  the 
name  of  the  city  In  tbe  circuit  court  enforce 
the  lien  on  the  property  for  the  dty."  There 
is  no  express  reference  In  tbe  section  or  else- 
where to  a  time  for  redemptton  from  the  sale 
to  the  dty.  It  is  argued  that  tbe  Legisla- 
ture could  not  have  Intended  tint  the  tax- 
payer should  have  one  year  in  whidt  to  re- 
deem from  tbe  sale  if  the  bill  was  sold  to 
any  other  person,  while,  if  It  was  sold  to  the 
dty,  there  would  be  no  time  for  redemption. 
The  argument  inoceeds  upon  tbe  theory  tiiat 
the  Legl^ature  was  loddng  alone  to  tbe  in- 
terests of  the  delinquent  taxpayer.  Tbls  tmp- 
podtion  is  erroneous.  The  first  thing  in  view 
In  enacting  lbs  section  was  to  provide  a  sure 
and  speedy  method  of  collecting  tbe  city's 
revenues,  so  easential  for  tbe  maintenance  of 
Its  government  The  righto  of  the  taxpayer 
were  regarded  merely  Inddentally,  and  must 
be  secondary  to  the  right  of  tbe  city  to  sub- 
slat  There  could  be  no  good  reason  for  put- 
ting the  ddlnquent  taxpayer's  interest  flist 
After  having  been  afforded  a  fair  chance, 
and  reasonable  time  within  which  to  meet 
bis  tax  obligation,  further  indulgence  by  way 
of  encouragement  to  more  protracted  delin- 
quency, and  to  further  postpone  tbe  collec- 
tion of  the  city's  revenues,  would  be  con- 
trary to  tbe  purpose  of  the  statute^  That 
the  dty  was  not  to  be  put  off  longer  is  rea- 
sonably certain  from  tbe  wbde  section.  Note 
that  the  sale  of  the  tox  bill  was  to  be  by  sum- 
mary proceeding  and  for  cash  In  hand.  The 


purchaser  was  given  a  liberal  tntenat,  b  A* 
way  of  percentage  and  penaltlea,  to  losC^ 
his  Investing  his  mon^,  so  as  to  MMOsn;? 
bis  bidding.  This  was  as  inducement  ts  Is- 
sure  (be  dty's  getting  the  tooaiey  doe  ft 
quickly,  and  not  as  a  punlsbment  to  the 
Uiiquent  Troet  tbe  lattw  Is  fl^vcn  a  jor 
in  which  to  redeem  from  that  sale.  A  AM- 
er  time  would  scarcdy  have  afforded  enons^ 
of  interest  to  justify  an  oataldec's  IniyiBf  li 
such  claims.  Yet  to  give  tbe  whole  of  u 
adequate  penally  to  such  porcbaaer  at  son 
might  be  Tffiy  harsh  treatment  of  tiie  tiz- 
payOT,  so  that;  by  giving  Ow  purchaser  i 
good  bargain  to  tempt  him  to  boy  and  put 
with  his  money,  and  gX^tag  tbe  ddlnqiwr] 
a  whole  year  In  which  to  redeem  from  tkst 
sale,  something  of  an  equitable  arrangaDCEt 
is  made,  and  the  dty  is  relieved.  But  noar 
of  these  reasoiu  apply  wbere  tbe  city  is  tte 
*^urcba8«"  of  tbe  tax  MIL  Tbe  dellaqpfnt 
taxpayer  bas  already  been  given  Idi  fa: 
time— tbe  same  as  given  an  others  to  par 
tbe  tax.  Under  the  law,  tbe  di?  caonot 
more  than  enough  to  pay  itt  current  and  tstl 
expenses.  OonBequently  It  cannot  lum  < 
surplus  of  ready  mon^  to  meet  deUdta.  Ibe 
dty's  admlnistcatlon  of  ito  govemnunt  u 
well  as  Ito  credit  depends  on  its  atrility  o 
promptly  collect  tbe  taxes  due  It— the  pr'ji- 
clpal  and  practically  tbe  sole  source  of  1b 
tocome.  When  no  one  else  wlU  offer  to  bar 
the  tax  bill  at  tbe  sale^  the  dty  has  exhaast- 
ed  all  efforts,  save  one,  to  collect  tbe  tax. 
It  already  has  a  lira  on  the  ptapatr.  Tbe 
penalties  have  been  added  already,  not  ai  a 
matter  of  speculation  or  gain  to  the  dty,  bet 
as  an  Incentive  to  the  ta^ayer  to  psf 
promptly,  so  as  to  avoid  tbenn.  Tliey  Iutv 
been  unavailing,  though.  Wby  should  tte 
city  be  compelled  to  wait  another  year  be- 
fore taking  the  only  remidnlng  and  dBdnt 
step  to  get  ito  money? ,  No  otb»  condden- 
tlon  could  be  advanced  than  a  seattmenn: 
regard  for  the  delinquent  who  baa  bea 
deaf  to  every  call  and  Impervloiia  to  era; 
claim  that  be  slwuld  meet  his  obUgation.  Is 
tbe  absence  of  express  declaration  that  ssA 
was  the  l^clslative  intamt  we  cannot  naaas- 
ably  adopt  It;  it  Is  so  obvlonaiy  at  war  wltk 
the  whole  purpose  of  tbe  sectlDn  bdng  Is- 
terpreted.  Purthermore,  the  section  docs 
not  ill  terms,  give  Ibe  right  of  exteoded  r- 
denqmmk  when  Ibe  dty  buys  in  ttw  UH  as 
it  does  wbere  anotiier  buys  it 

It  is  argued  tbat  the  statute  must  be  eo» 
strued  strictly  against  tbe  dty  and  In  ibm 
ot  Ibe  taxpayw;  that  all  laws  most  be  cce- 
stmed  strictiy  against  the  taxing  power. 
When  the  Inquiry  Is,  baa  tbe  power  to  tax 
be«i  ^nted.  has  it  been  exetdsed,  or  n 
ite  object  a  gov«nmental  purposot  socb  c«b- 
stmctlon  would  doubtiesa  be  foUowad.  Br 
when  the  power  exists,  and  has  been  exercis- 
ed In  aid  of  a  governmental  function,  why 
should  the  atatnte  regulating  the  mamur  d 
colledhig  the  tax  be  strictiy  constraed?  It 
is  true,  taxes  are  not  debts.   Xet  thoy  sk 
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obUgatlona  of  tbe  Tvrj  highest  natnre,  Im- 
poslng  at  least  a  patriotic  duty  on  the  dti- 
■en  to  pay  them.  The  iostenance  of  the 
COTemment,  and  (Mmseqtientir  the  enjoyment 
of  all  Its  prlrilesea,  depend  upon  the  prompt 
collection  of  Its  revenaes.  Statutes  imposing 
and  providing  for  tbe  collection  of  taxes  are 
to  be  construed  fairly  with  regard  to  their 
purpose:  tbe  office  of  construction  being  to 
help  do  what  tbe  Leglslatore  intended  should 
be  done  In  enacting  the  law.  In  applylntf 
and  eDforcing  such  statntes,  we  are  not  yield- 
ing tbe  stubborn  aabmlssion  of  on  willing  sub- 
jects, but  are  applying  those  reasonable  and 
necessary  provisions  for  the  maintenance  of 
an  orderly  social  compact  among  a  self-gov- 
erning people.  A  role  of  sfiiet  construction 
that  thwarts  the  pnriwse  of  the  Legislature, 
and  makes  unduly  difficult  tbe  thing  that 
was  intended  to  be  made  simply  direct,  and 
easy,  will  be  rejected.  The  rule  of  Inter- 
pretation here  adopted  Is  in  harmony  with 
the  legislative  direction  in  this  respect.  Sec- 
tion 8100,  Ky.  St.  1903.  expressly  provides 
against  errors  in  the  proceedings  of  the  gen- 
eral council  Invalidating  tbe  taxpayer's  obli- 
gation after  the  work  has  been  done.  But 
It  Is  stated  that  "the  general  council  or  the 
courts  in  which  suits  may  be  pending  shall 
make  all  corrections,  rules  and  orders  to  do 
JuBtico  to  all  parties  concerned."  This  was 
intended  to  avoid  that  Ibie  of  strict  construc- 
tton  adopted  with  reference  to  such  proceed- 
ings, and  to  place  them  on  the  same  footing 
In  the  courts  as  othei*  claims  of  liens  sought 
to  be  enforced. 

From  these  secti<ms,  we  conclude  that  the 
abutting  lota  were  In  Hen  to  the  city  for 
tliose  assessments,  which  were  due  in  Install- 
ments on  July  Ist,  annually,  beginning  with 
the  year  1895,  but  not  including  the  penalties 
and  compound  interest  to  be  Imposed  where 
the  sale  of  the  tax  bill  by  the  treasurer  was 
to  another  than  the  city;  tiiat  the  city,  hy 
buying  in  the  tax  bills,  got  no  new  or  great- 
er lien  than  it  had  before;  and  that  the  pro- 
vision for  a  year  for  redemption  does  not 
apply  where  tbe  city  "buys  In  tbe  bUl"— that 
is,  falls  to  sell  it  We  are  also  of  opinion 
that  the  circuit  court  had  the  jurisdiction  to 
entertain  these  suits  at  any  time  after  the 
assessments  became  finally  delinquent. 

Appellees  contend  that  as  the  sale  of  the 
tax  bills  did  not  take  place,  nor  were  they 
advertised  to  take  place,  on  the  first  Monday 
in  the  month  after  they  had  been  listed  with 
the  treasiura*,  the  city  has  acquired  no  rightit 
by  the  sales,  and  that  they  were  Invalid. 
Authorities  are  dted  to  tbe  ^ect  that,  when 
a  tax  sale  Is  required  to  be  had  on  a  day 
named,  a  sale  on  any  other  day  is  void. 
But  none  of  those  authorities  bold  that  for 
that  reason  the  tax  assessment  Is  void,  or 
that  the  lien  Is  extinguished  or  lessened. 
Tbe  argument,  followed  out,  would  mean 
tbat  these  assessments  can  never  be  col- 
lected, for,  the  first  Monday  of  tbe  first 
month  aft«:  they  became  delinquent  having 
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passed  without  an  advertlsemait  or  sale  of 
the  bills,  they  can  never  be  legally  offered, 
and  therefore  no  right  to  sue  to  enforce  tbe 
lien  given  by  them  can  ever  accrue  to  any 
one.  It  the  sales  had  been  made  in  fact, 
and  some  one  had  bought  the  tax  bills,  then 
this  defense  might  be  pertinent  But  hero 
there  was  no  sale.  Time  was  merely  an 
offer  of  sale.  This  section  wherein  the  city 
U  permitted  to  sell  the  delinquent  tax  bills 
Is  manifestly  for  the  benefit  of  the  dty.  Be- 
fore another  than  the  city  could  have  the 
right  to  maintain  a  suit  to  enforee  a  lien  on 
the  lot,  the  statute  giving  such  right  must 
be  shown  to  have  been  substantially  com- 
plied with.  If  the  city  failed  to  offer  tbe 
tax  bill  for  public  sale,  tbe  lot  owner  has 
no  ground  of  complaint  He  atUl  owes  tbe 
assessment  It  Is  past  due  and  delinquent 
in  every  sense  of  the  word.  Section  3096 
gave  the  Hen,  and  the  right  of  tbe  city  to 
sue  in  the  circuit  court  to  enfm^  it  The 
provision  of  section  3101  as  to  offering  the 
tax  bill  for  sale  is  nierely  cumulative,  en- 
abling tibe  city  to  realise  tbe  money  due  It 
quicker,  possibly,  than  by  suit 

Very  earnest  complaint  is  made  by  appel- 
lees ot  the  form  and  sufficiency  of  the  peti- 
tions. It  Is  argued  that  the  general  demur- 
rers were  pri^erly  sustained  on  this  ground. 
If  no  other.  The  pleader.  In  setting  out  the 
various  ordinances  and  steps  by  which  the 
city  obtained  the  lien  on  appellees'  lots  for 
the  cost  of  tiie  improvement  of  the  abutting 
ways,  did  not  plead  the  ordinance  at  length. 
The  following  from  one  of  tbe  petitions  will 
serve  to  illustrate  the  matter  complained  of: 
"High  street  *  *  *  is  one  of  the  public 
streets  of  the  plaintiff.  That  the  owners  of 
a  majority  of  the  front  or  abutting  feet  of 
the  real  estate  abutting  on  said  street  petL- 
tioned  the  general  council  to  provide  for  tbe 
reconstruction  of  said  street  with  brick. 
That  thereafter  the  general  council  (two- 
thirds  of  the  members  elect  In  each  board 
voting  therefor)  passed  Ordinance  Xo. 
which  was  duly  approved  and  published  In 
the  official  newspaper  <a  copy  of  said  ordi- 
nance being  filed  herewith,  marked  'Exhibit 
A,'  and  made  a  part  hereof,  the  same  as  If 
fully  written  herein),  directing  the  roadway 
of  the  street  aforesaid  to  be  constructed  by 
blocks  with  brick.  Tbat  the  city  engineer, 
in  accordance  with  the  directions  contained 
in  said  ordinance,  prepared  accurate  profiles, 
plans,  specifications,  and  estimates  for  the 
reconstruction  of  said  street  with  brick, 
whlcb  were  accepted  and  approved  by  the 
general  council  by  Ordinance  No.  46S,  which 
was  aH>raved  and  publldied  in  the  cAclal 
newspaper  (a  copy  of  said  ordinance  being 
filed  herewith)"— and  so  on,  setting  out  sim- 
ilarly every  essential  step  required  by  the 
statute  to  be  taken  to  make  a  valid  contract 
for  the  Improvement.  It  Is  insisted  that  the 
ordinances  are  not  snffldently  pleaded.  We 
think  they  are.  Good  pleading  not  onlj  does 
not  require,  but  forbids,  the  setting  out  of 
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the  copies  of  ordinances  refwred  to  as  es- 
Llblts  are  not  filed  wltb  tiie  petitloD,  the 
avennents  are  sofBdent.  That  an  ordinance 
to  improTe  a  certain  street  wttti  brick  was 
duly  passed.  Is  enough  to  state.  That  the 
engineer  did  make  and  file  jdans  and  speci- 
fications, which  were  adopted  by  the  council, 
fully  apises  the  othor  party  and  the  court 
that  those  necessary  steps  had  been  taken. 
So  the  substance  of  the  contract  by  which 
the  lowest  bid  was  accepted  is  enon^  to  b« 
pleaded. 

The  judgments  soatalning  tbe  d«nurrers 
and  dismissing  the  petitions  appear  to  ua  to 
be  erroneous,  and  are,  for  the  reasons  above 
stated,  rereraed,  and  the  causes  are  remand- 
ed tor  further  proceedings  cfmslstent  here- 
with. 


LOmSTXLIiB  ft  N.  R.  OO.  t.  DIOK. 
(Oonrt  of  Appeab  of  Kentoeky.    Feb.  25, 
1904.) 

RULROADB  —  PHRSONAL     INJURIBS  —  NBGU- 
OBNOB— INSTRUCTION— FLSADINO  AND 
PROOF— UB&8DRD  OT  DAUAOBS. 

1.  Where  the  erideuce  Is  conflictiDg  oo  ma~ 
terial  laaaes.  It  Is  for  the  Jury  to  detennlne  the 
weight  and  effect  thereof. 

2.  In  an  action  against  a  railroad  for  person- 
al injaries  recdved  by  plalnttS  in  attempting 
to  crou  defendant's  tracks,  an  lnstnictl<Hi  that 
if  those  In  charge  of  the  train  which  struck 
nlafntUf  saw  his  peril,  or  by  the  exercise  of  or- 
dinary care  could  have  seen  It,  In  time  to  bare 
avoided  the  lojoiies,  and  yet  failed  to  do  so, 
then  the  jurv  should  find  for  the  plalntlfL  Is 
proper;  the  Injury  having  occurred  at  a  place 
where  it  was  by  law  made  the  duty  of  those  In 
charge  of  ttie  train  to  keep  a  lookout  for  those 
on  or  abont  the  crosBiog. 

8.  Where  plaintiff's  pleadings  In  an  a^on 
against  a  railroad  for  personal  injaries  receiv- 
ed by  plaintiff  in  attempting  to  cross  defend- 
ant's tracks  charged  negligence,  eareleegnesB, 
and  recklessnees  In  the  management  and  oper- 
ation of  the  train,  whereby  plaintiff  was  run 
over  and  injured,  there  was  sufflcient  notice  to 
the  defendant  that  the  method  and  maoner  of 
operating  the  train  would  be  brought  into  ques- 
tion on  the  trial,  though  the  paracalar  acts  of 
negligence  on  the  part  of  those  in  charge  of 
the  train  were  not  spedfled. 

4.  In  an  action  by  a  married  woman  for  per* 
eoual  Injuries,  plaintiff  may  recover  fi>r  any  int- 
pairment  of  hnr  power  to  earn  money,  thon^ 
there  la  no  proof  tiut  she  had  ever  earned  any 
money. 

Appeal  from  Circuit  Court,  J^ersm  Gonn- 
ty,  Common  Pleas  Division. 

"Not  to  be  oflQdally  reported." 

Action  by  Sophia  Dick  against  tbe  Lonls- 
Tille  &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  SHKals. 
Affirmed. 

Helm,  Bmce  *  Helm  and  BenjamlB  D. 
Warfldd,  for  app^ant.  Bennett  H.  Toosg, 
Dayton  T.  Mitchell,  and  J.  I*  Doney,  tor 
appellee. 

XUNN,  J.  This  la  the  second  time  thla 
case  has  been  In  this  court.  The  decMon  of 
the  first  appeal  wlU  be  fomid  in  «  8.  W. 
72B. 


In  the  month  of  AprD,  1898,  appdlee  was 
walking  east  on  Broadway  atreet,  in  the 
city  of  lionisTille,  and,  when  crossing  ap- 
pellant's track  where  it  intersects  Bnwdwaj, 
she  was  striick  by  one  ct  appellantfs  north- 
bound trains,  and  sntfered  such  injury  ss 
resulted  in  an  ampntathm  her  foot  Ap- 
pellant baa  two  tra<^  about  six  feet  afan, 
running  north  and  south,  crossing  Broad- 
way; the  railroad  cuning  oat  <tf  Brmt  street, 
which  intersects  Broadway  at  tiUs  poonL 
The  south-bound  train  runs  on  the  western, 
and  the  n<Hrth-bonnd  train  (tbe  one  that  In- 
jured appellee)  on  the  eastwn,  track.  There 
were  gates  or  poles  on  each  aide  of  tbe  track 
across  Broadway  street,  need  by  ani^llant 
to  warn  persons  <tf  the  approach  of  ttains. 
When  the  train  la  expected  to  ansoa^ 
these  poles  were  let  down  to  keep  pec^  from 
crossing,  and  wlien  the  train  had  passed,  and 
the  danger  was  ovor,  these  poles  woe  rais- 
ed. The  app^ee.  in  her  pleadings,  all^d. 
in  snbstance.  that  aK>ellant*8  agent  in  diarge 
of  these  safety  gates  was  incompetent,  upg- 
llgent,  and  careless  in  the  handling  and  man- 
agement ot  them,  and  wlioi  she  arrived  at 
the  crosalng  she  found  tbe  gates  w  jfoies 
up,  and  did  not  know  that  a  train  was  near, 
and  that,  by  reason  of  the  fact  that  tbe 
gates  were  up,  tiie  bad  tlie  rl^t  to  assume 
that  it  W88  safe  to  croas  the  app^lantft 
track,  and  started  acroaa,  and  immediatety 
the  appellantrs  agent  lowered  tiie  gates  or 
poles,  and  thus  hemmed  her  in  and 
vented  her  eecape,  and  that  the  board  ctoss- 
Ing,  prepared  by  appellant,  whereon  pedes- 
trians were  expected  to  cross  the  tracks,  was 
In  a  defective,  unsafe,  and  dangerons  condi- 
tion, which  tact  was  known  by  aKieUant 
and  by  reason  ttiereof,  together  with  the 
negligent  and  Improper  managemoit  of  tbe 
gates  at  the  crossb^,  she  was  thrown  or 
caused  to  fall  down,  and,  while  down  and 
unable  to  escape,  appellant's  agents  in  charge 
of  a  train  ran  the  train  at  a  reckless,  rapid, 
and  dangerous  rate  of  Q>eed,  and  ran  it  is 
sucb  a  careless,  n^ligent,  and  retdclese  man- 
ner as  to  run  It  upon  appellee,  and  so  man- 
gled and  injured  one  of  her  feet  that  it  was 
necessary  to  amputate  it,  and  her  foot  was 
amputated  near  tbe  ankle.  Tbe  answ^  was 
a  traverse  of  these  allegations,  and  a  plea  of 
contributory  negligence,  and  also  was  added 
tbe  following:  "Denies  that  by  any  negli- 
gence or  carelessness  wliatever  <hi  its  pert 
or  that  of  Its  agents  or  servants,  or  any  or 
either  of  them,"  ai^llee  was  caused  to  Buf- 
fer, or  was  damaged  In  any  sum.  The  ceo- 
tribntory  n^llgence  was  dmied  by  aivellee. 
A  trial  was  had,  which  resnlted  in  a  verdict 
and  Judgment  appellee  in  the  snm  of 
pSjOWK  from  which  the  appellant  has  appeal- 
ed. 

There  were  many  grounds  assigned  for  a 
new  trial,  but  counsel  for  appeUant  Mily  as- 
signs three  reasons  why  this  court  sboold 
reverse  the  judgment;  <1)  That  there  was 
not  sufficient  evidence  to  sustain  it;  (!)  that 
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the  court  by  its  liutractloiiB  Noa.  3,  4,  and 
S,  mbmltted  to  the  Jury  Issues  not  raised 
by  the  pleadings;  (3)  timt  the  court  gare 
erroneoua  InstructioDB  oa  contributory  negU- 
eence  and  tbe  measure  of  damages. 

With  reference  to  tbe  matter  of  Insuffl- 
dent  evidence  to  anatain  tbe  verdict  and 
Judgment,  it  is  sufficient  to  say  tbat  the  evi- 
dence on  all  the  questions  at  issue  was  very 
conflicting.  If  the  testimony  of  appellee's 
-witnesses  was  true,  tbe  ag«it  of  appellant 
who  managed  the  gates  or  poles  was  very 
careless  and  negligent  Likewise  the  agents 
wbose  duties  required  th^  to  make  and 
keep  In  repair  a  reasonably  safe  crossing 
over  tbe  tracks,  and  also  the  agents  Incharge 
of  the  train,  were  negligent  in  the  manage- 
ment and  operation  of  the  train,  and,  as  a 
result  of  all  these  negligent  acts  combined, 
or  any  one  of  them,  tbe  Jury  was  authorized 
to  find  for  appellee.  On  tbe  other  hand, 
appellant's  testimony,  If  true,  established 
the  fact  tbat  the  gates  and  trains  were  man- 
aged and  operated  vrlth  prudence  and  sklU, 
and  the  injury  of  appellee  was  not  caused  by 
any  act  or  negligence  of  theirs,  but  was  pro- 
duced by  hear  own  negligence;  and  it  was 
also  shown  by  appellant* b  testimony  that  the 
crossing  made  for  pedestrians  over  the  tracks 
was  in  a  safe  and  proper  condition.  This 
court,  in  tbe  former  opinion,  said:  "We  are 
of  the  opinion  that  If  tbe  testimony  of  ap- 
peUan^fl  [now  appellee]  vrltnesses  be  taken 
as  tme.  she  may  recover."  The  testimony 
for  appellee,  as  appears  of  record,  is  stronger 
than  on  tbe  former  appeal,  and  It  was  the 
province  of  tbe  Jury  to  determine  tbe  weight 
and  effect  of  tbe  testimony. 

The  lnstnictl<m8  of  tbe  court  Nos.  8,  4, 
and  6,  did  not  In  oar  opinion,  eubmlt  to  the 
Jury  issues  not  raised  or  made  by  tbe  plead- 
ings. These  instmctlais  said  to  the  Jury, 
In  effect  that  If  those  In  charge  of  the  train 
saw  appellees  peril,  or  by  the  exercise  of 
oidlnary  care  could  have  seen  It  in  time  to 
have  avoided  the  Injury  by  tbe  ezerdse  of 
ordinary  care,  and  yet  faUed  to  do  so,  then 
they  thonld  find  for  appellee.  Ttia  injury 
occurred  at  a  place  where  It  vras  made  the 
duly  of  those  In  charge  of  tbe  train  to  keep 
a ,  lookout  for  those  on  or  about  the  cross- 
ing.  See  Pittsburgh,  etc.,  B.  B.  Co.  v.  Lewis 
(KyJ  88  8.  W.  482.  But  appellant  says  the 
jdeadlnga  did  not  authorize  these  Instruc- 
thnu.  It  Is  tme  tiut  thte  court  has  decided 
TQieatedly  that  It  Is  anffldent  to  charge  neg- 
Ugence  In  general  terms,  without  specifying 
tbB  partlcnlar  acts  of  negligence^  but  U  the 
particular  acts  of  negligence  are  specified  In 
tbe  petition,  no  other  acts  of  negl{gence  can 
be  sabmitted  to  the  Jury  than  those  specified. 
The  reason  for  this  role  Is  that  to  permit  a 
party  to  state  in  his  petition  one  cause  of 
action,  and  recover  on  another  cause  not 
stated,  would  simply  entrap  the  defendant 
because  the  latter  la  led  by  the  petition  to 
believe  that  He  is  to  meet  one  state  of  case, 
and  then  on  the  trial  he  is  called  on  to  meet 


a  dlffnent  state  of  case.  We  are  of  the 
opinion,  however,  tbat  this  rule  does  not  ap- 
ply to  the  pleadings  in  this  case.  In  the 
pleadings  of  appellee  It  is  alleged  that  she 
received  her  injury  as  the  result  of  one  of 
three  causes,  or  by  the  combination  of  the 
three:  (1)  The  negligent  acts  of  the  keeper 
of  the  gate.  (2)  The  failure  to  make  and 
maintain  a  reasonably  safe  crossing.  (These 
two  acts  of  negligence  were  particularly  spec- 
ified.) <3)  The  negligent  careless,  and  reck- 
less management  and  operation  of  the  train, 
whereby  she  was  run  over  and  injured.  Tbe 
particular  acts  of  negligence  on  the  part  of 
those  in  charge  of  the  train  were  not  re- 
ified in  the  petition.  The  appellant  made  an 
issue  with  appellee  on  these  allegations  of 
negligence,  and  also  denied  that  its  agents, 
in  tbe  operation  of  the  train,  were  guilty  of 
any  negligence  of  any  kind  or  character. 
Under  this  state  of  pleading,  the  appellant 
cannot  say  that  It  was  entrapped  or  sur- 
prised at  any  proof  which  tended  to  show 
that  tbe  train  was  run  carelessly,  negligent- 
ly, recklessly,  or  unnecessarily  upon  her. 
There  was  sufficient  notice  to  appellant  that 
the  metiiod  and  manner  of  operating  the 
train  would  be  toronght  into  Question  on  the 
trial. 

The  objection  of  appellant  to  instruction 
on  contributory  negligence  is  not  well  taken. 
It  is  the  usual  instruction  given  on  the  snb^ 
Ject  and  often  approved  by  this  court 

The  Instructlcai  on  the  measure  of  dam- 
ages Is  in  the  usual  and  proper  form,  but  ap- 
pellant objects  to  tbitt  part  of  it  which  au- 
thorizes tiie  Jury  to  allow  her  anything  "for 
any  impairment  of  her  power  to  earn  money 
caused  her  thereby."  for  tbe  reason  tbat  she 
was  a  married  woman,  and  there  was  no 
proof  that  she  ever  bad  earned  any  money,* 
and  for  her  labor  in  performing  household 
duties  she  was  not  entitled  to  anything.  In 
the  case  of  South  Covington  ft  Cincinnati 
Street  Bailway  Company  v.  Beit  (Ky.)  59 
S.  W.  26,  the  court  said:  "Our  opinion  Is 
that  if  a  married  wmnan  Is  Injured  the 
negligent  act  of  another,  she  Is  entitled  to 
maintain  an  action  tor  damages,  and  the 
same  crtterton  of  recovery  exists  as  to  her 
as  to  a  man  oe  a  single  woman." 

Perceiving  no  error  prejudicial  to  ttie  sub- 
stantial rights  of  appellant  the  Judgment  is 
affirmed. 


HANNA*S  A8SIONBES  ▼.  GAT  et  at 

(Court  of  Appeals  of  Keutacky.  Feb.  23, 1904.) 

HOMSargAD  —  BALB  —  NBCBS8ITT  OP  JOININQ 
WIFB  —  DOWER  —  BBSLINQmSHMBNT  —  BLBC- 
TION  TO  TAKE— BFFKOT  ON  HOHSBTSAD. 

1.  A  married  woman's  potraitlal  dower  inter- 
est in  her  husband's  land  can  be  relinquished 
only  Id  the  statutory  modes;  tbat  is,  by  the 
execution  of  a  deed  with  her  husband,  or  by 
separate  dead  It  he  has  already  eonv^ed,  and 
by  privy  acknowledgmeiit  before  a  proper  offl- 

T  L  Sea  DowMT,  voL  IT,  Cent  Dlf .  |  IM. 
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cer.  The  execution  ot  an  asslcnmeat  for  cred- 
itors by  the  htuband,  in  whicn  the  wife  doea 
Dot  join,  has  no  ^ect  oo  her  interest. 

2.  On  the  death  of  her  htuBband  a  widow's 
inchoate  dower  becomee  conBummate,  and  die 
can  Aen  sell  It  br  deed  or  contract. 

8.  Where  a  widow  voluntarily  filed  her  an- 
swer in  a  Buit  for  the  specific  performance  of 
a  contract  made  by  heir  husband's  assignees  tor 
the  sale  of  his  property,  and  offered  therein  to 
conclude  an  agreement  which  she  had  made 
during  marriage  to  release  dower  and  home- 
stead in  the  property,  and  executed  a  deed,  and 
received  the  consideration  stipulated  in  the  con- 
tract, she  divested  beneU  of  her  dower  in  the 
land. 

4.  Under  Ky.  St  1903,  {  1707,  which  declares 
homestead  to  be  for  the  benefit  of  the  widow 
and  infant  diildren  of  a  decedent,  whw«  the 
widow  elects  to  talcs  dower  in  lien  of  home- 
stead, the  infant  children's  rl^t  to  a  homestead 
attaches  to  the  land  set  apart  as  the  widow's 
dower. 

6.  Although,  by  Kj.  St.  1900, 1 1706,  a  debtor 
cannot  mortgage  ^Is  homestead  without  joining 
his  wife,  he  m&y  nevertheless  sell  it,  whethHr 
she  joins  in  the  di^  or  contract  or  not,  in 
which  case,  if  he  dies  first,  however,  her  dower 
right  will  to  that  extent  prevail  over  the  deed. 

6.  Where  a  husband  contracts  and  binds  him- 
sdf  to  convey  all  the  title  he  has  in  land,  he 
ueceBBsrily  divests  himself,  and  all  others  en- 
titled thereto  by  relation,  ot  a  homeatMd  in  the 
land. 

Appeal  from  Clrctilt  Court,  Shelby  County. 

"To  be  officially  reported." 

Suit  for  specific  performance  by  J.  S.  Han- 
na'8  aBSlsrnees  against  J.  T.  Gay  and  others. 
From  so  much  of  the  jtidgment  for  plaintiff 
as  set  apart  faom^tead  money  for  the  widow 
and  children  of  plaintiff's  anignor,  plaintiffs 
a^teal.  Reversed. 

Wftlls  &  Todd  and  J.  C.  Beckham,  for  ap- 
pellants. R.  L.  Pulllam  and  Pickett  A  Bar- 
rickman.  for  appellees  B.  Y.  Hanna  and  in- 
fant defendants.  W.  W.  Jesse,  gnardian  ad 
4item. 

O'REAR,  J.  In  May,  1902.  John  S.  Hanna, 
being  indebted  beyond  Ills  ability  to  pay,  exe- 
cuted a  general  deed  of  assignment  to  ap- 
pellants for  the  benefit  of  all  his  creditors. 
Among  the  properties  embraced  In  the  con- 
veyance was  a  farm  oS  261  acres  In  Shelby 
county.  The  deed  contained  this  reserva- 
tion: "Except  there  is  expressly  reserved 
from  this  deed  of  assignment,  and  there  does 
not  pass  hereby,  any  of  the  property  that  by 
the  law  of  this  commonwealth  is  exempt 
from  execution  attachment  or  distress,  and 
same  is  expressly  reserved  by  first  party  for 
the  benefit  of  himself  and  family."  The 
debtor's  wife  did  not  join  in  the  deed.  It  Is 
admitted  that  neither  her  potential  right  to 
dower  nor  the  debtor's  right  to  a  homestead 
of  $1,000  in  value  passed  by  this  deed.  In 
the  following  July  the  assignees  contracted 
with  appellee  J.  T.  Gay  to  sell  blm  this  farm 
at  the  price  of  $18,000.  The  debtor  and  his 
wife  joined  In  the  contract  The  contract 
contained  this  agreement  tia  affecting  di- 
rectly the  Interests  of  the  debtor  and  bis 
wife:  "In  consideration  of  $3,000  cash  to  be 
paid  to  Urs.  E.  V.  Hanna,  wife  ot  John  B. 


Hanna,  they,  John  S.  Hanna  and  K.  V. 
Hanna,  his  wife,  hereby  agree  and  bind 
themselves  to  sign  the  deed  her^beftoe  set 
ont,  and  to  release  and  relinquish  all  dalmt 
to  dower  and  homestead  In  the  property 
hereinbefore  described.  But  It  Is  expressly 
agreed  if  the  deed  herein  provided  for  sbatl 
not  be  made,  or  for  any  reason  this  cMitraet 
Bliall  not  be  consummated,  then  the  afore- 
said three  thousand  dollars  aball  not  be 
taken  or  considered  in  any  way  the  Talue  of 
said  dower  or  hom^tead  In  future  transac- 
tions, this  agreement  as  to  same  being  ap- 
plicable to  this  agreement  only."  Before  ti» 
contract  of  sale  could  be  confirmed  by  tbe 
county  court,  to  whom  It  was  submitted  by 
the  assignees,  and  before  the  deed  could  be 
executed,  the  debtor,  John  S.  Hanna.  died. 
This  suit  was  brought  by  the  assignees 
against  the  purchaser,  J.  T.  Gay,  for  m  spe^ 
clflc  execution  of  the  contract  The  widow 
and  children  of  John  8.  Hanna  were  made 
parties  to  the  suit  J.  T.  Gay  answered  tiat 
he  was  willing  to  accept  the  title  to  the  land 
if  it  conld  be  conveyed  by  the  judgment  of 
the  court,  and  was  willing  to  pay  for  it  as 
a^eed.  The  widow  answered  that  sbe  was 
willing  to  Join  In  the  deed  if  she  was  paid 
the  $3,000  mentioned  In  the  contract,  but  not 
otherwise.  A  guardian  ad  litem  for  tbe  in- 
fant children  answered,  claiming  a  home- 
stead of  $1,000  value  out  of  the  proceeds  <tf 
tiie  sale.  The  circuit  court  adjudged  the  spe- 
cific execution  of  the  contract  required  the 
adult  heirs  to  sign  the  deed  with  the  as- 
signees, required  the  widow  to  do  the  same. 
an'\  had  &e  commissioner  of  tbe  court  con- 
vey for  the  infants.  But  the  court  adjudged, 
and  there  was  paid  over  to  the  widow  tbe 
$3,000  mentioned,  and  $1,000  additional  of 
the  proceeds  of  sale  to  Gay  were  set  aside  as 
a  homestead  for  the  widow  and  cbildr^a  dm^ 
ing  the  life  of  the  former  and  tbe  mlnoritr 
of  tbe  latter.  The  assignees  have  appealed 
from  as  much  of  the  judgment  as  set  apart 
the  homestead  money  for  the  widow  and 
children. 

By  the  contract  the  wife  of  the  debtor  was 
not  bound  at  all.  A  married  woman's  po- 
tential 6owee  interest  In  her  husband's  land 
can  be  r^nquished  only  in  the  modes  point- 
ed ont  by  the  statute— by  the  execution  of  a 
deed  with  her  husband,  or  by  s^iarate  deed 
If  he  has  already  ccmveyed,  and  by  privy  ac- 
knowledgment before  a  proper  officer  of  her 
execution  of  the  deed.  After  the  death  of 
her  husband  Mrs.  Hanna's  inchoate  dowff 
became  dower  consummate.  As  to  tt.  she 
could  then  sell  It  by  deed  or  contract.  YtA- 
untarily  filing  her  answer  in  the  suit,  offers 
ing  thereby  to  conclude  the  agreement  made 
by  her  during  marriage,  and  executing  tbe 
deed  and  receiving  the  conslderatloa  stipu- 
lated in  the  contract;  she  dirested  hera^f  of 
dower  in  the  land.  It  has  been  repeatedly 
btid  that  the  widow  of  a  decedent  cannot 
claim  both  dower  and  homestead  la  his 
lands;  bat  she  may  elect  which  ahe  will 
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take.  The  homestead  In  the  deced^f »  land 
Is  declared  by  statute  (section  1707,  E7.  St 
1803)  to  be  for  the  benefit  of  the  widow  and 
Infant  children  of  the  decedent  Therefore, 
it  she  elects  to  take  dower  In  lieu  of  home- 
stead, the  Infant  children's  right  to  a  home- 
stead, to  be  j(4ntl7  occupied  with  their  moth* 
er  daring  their  minority,  would  attach  to  the 
land  set  apart  as  the  widow's  dower.  But  a 
more  serious  question  arises  In  this  case. 
Was  there  a  right  vt  homestead  aTSlIable  to 
either  the  widow  or  infant  children?  The 
statutes  prohibit  the  snbjectlou  of  the  debt- 
ot'a  homestead  to  the  payment  of  bis  debts 
only  when  it  Is  attempted  to  be  taken  under 
An  execution,  attachment,  distress,  or  indw- 
ment  Bat  it  does  not  prevent  the  debtor's 
selling  his  homestead.  The  debtor  cannot 
mortgage  tals  homestead  without  bis  wife 
Joins  In  the  mortgage.  Section  1706.  Ey.  St 
190S:  Thorn  t.  Darlington.  6  Bnsb,  448:  Wing 
V.  Hayden.  10  Bush,  276;  Lear  t.  Totten,  14 
Bush,  101,  But  be  may  sell  it  whether  or 
not  she  Joins  In  the  deed  or  contract.  Brame 

Crpig,  12  Bush,  404;  Whltesldes  t.  Oush- 
enberry,  8  Ky.  Law  Rep.  S90;  Gallett  t.  At* 
nett  (Ey.)  44  S.  W.  957.  Of  course.  If  he 
should  die  flirst,  her  right  to  dower  wonld 
then  prevail  over  the  deed  to  that  extent 
In  this  case  it  will  be  observed  that  the  debt- 
or had  sold  by  executory  contract  all  of  the 
remaining  title  in  fee  owned  by  him  In  the 
land.  There  cannot  be  a  bunestead  with- 
out title  to  the  land,  and,  as  the  husband  bad 
contracted  to  convey  and  had  bound  himself 
to  convey  alt  the  title  he  had  in  tbe  land,  it 
necesBarlly  divested  him.  and  all  others  who 
might  have  been  entitled  by  relation  to  It  of 
a  homestead  In  the  land.  Tbe  cases  of 
Schnabel  v.  Schnabera  Ex'i  (Ky.)  56  8.  W. 
983,  and  Elesewetter  v.  Kress  (Ky.)  70  8. 
W.  1065,  relate  alone  to  where  the  owner  of 
tbe  bopiestead  died  having  title  to  It  and 
treat  of  tiie  power  of  the  widow  to  elect  or 
to  waive  or  relinquish  a  homestead,  so  as  to 
defeat  the  claims  of  tbe  Infants,  which  would 
attach  but  for  sncb  waiver  or  election. 

Tbe  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  the  lower  court 
to  set  aside  so  much  of  the  Judfrment  ns  sets 
spart  the  S1.0(X>  to  the  widow  and  Infant 
children  as  a  homestend  in  this  case,  and  for 
farther  proceedings  not  inconsistent  here- 
wtth. 

WEST  KENTUCKY  TBLBPHONB  00.  St 

al.  V.  PHABIS. 
<Conrt  of  Appeals  of  Keatacky.   Feb.  25.  1904.) 

SItJNICIPAL  CORPORATIONS  —  STHBKTS  —  OB- 
BTRUCnONa— THLBPHONH  WIRES-UABILITY 
07  CITY— LIABIUT7  07  TBLBPHONBI  COHPA- 
NT  —  GONTRIBUTORT  NSOUGENCB  —  BBHKN- 
TIALB  OF  RBOOVBRT— DAHAOBB— SXCB88ITB 
VERDICT. 

1.  It  is  the  duty  of  a  telephone  oompany  to 
Tue  ordinary  care  to  keep  its  poles  and  wires  In 
r^'pfiir,  and,  If  they  fall  fii  the  street  to  prevent 
-them  from  renialtiinig;  therein  to  the  internip- 
tion  of  trav^  If  the  presence  of  wires  In  the 
•cnet  makes  travel  dangerous,  and  injnries  to 


a  pedestrian  are  sustained  by  reason  thereof, 
tbe  telephone  company  Is  liable.  If  it  Imew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  the  wires  were  la  the  street  1° 
time  to  have  removed  them  before  the  injury. 

2.  It  la  tbe  duty  of  a  dty  to  use  ordinary 
care  to  see  that  its  streete  are  kept  reasonably 
safe  for  the  use  of  travelers,  aod  thoagh  a  tele- 
phone compaay  iras  uegligutt  in  allowing  Its 
wires  to  obatmct  a  street  so  as  to  rendo:  It 
dangerous,  whereby  a  pedestrian  was  injured, 
if  such  dangerouB  condition  of  the  street  was 
known,  or  by  the  exerdse  of  (vdinary  care 
could  have  been  known,  to  the  city  in  time  for 
it  to  have  removed  the  same  hefttse  the  injory, 
it  was  equally  liable  with  tbe  1»Iephone  cmd- 
pany  for  failure  to  do  so. 

3.  Oenerai  knowledge  of  the  existence  of  an 
obstruction  in  a  street  on  the  part  of  one  in- 
jured bj  Goatact  thnewlth,  is  not  of  ItseJf  auffi* 
dent  to  show  coutribatory  negligence,  thourii 
it  Is  a  fact  cnnpetent  to  be  considwed  Is  do- 
termining  tbe  question  of  contrlbntory  Mg^i- 

4.  Where  {daintlff  received  her  Injuries  fnm 
omtaet  with  a  telephone  wire  lytufr  In  the 
street  at  half  past  6  o'clock  ou  a  cloudy  mom- 
Ing,  as  she  was  harrying  to  her  work  through 
falling  snow,  with  her  mind  dwetliog  on  the 
serious  condition  of  a  sick  sister  whom  she  had 
attended  throngh  the  greater  part  of  the  prevl- 
ons  night  the  mere  fact  that  she  hsd  on  as- 
other  occasion,  within  four  days  before  receiv- 
ing her  injuries,  observed  the  wire  with  which 
she  came  m  contact  was  not  sufflclent  to  show 
contributory  negligence  as  a  matter  of  law. 

5.  In  order  to  authorise  a  verdict  tor  injuries 
snstatned  by  contact  with  a  wire  In  a  street, 
the  Jury  must  flod  that  tbe  falHog  of  the  wire 
rradered  travel  dangerous  to  pedeatrians  using 
the  same  with  ordinal^  care,  that  plaintiff  was 
injured  by  cmitact  with  the  wire  wlille  using 
tbe  street  wltii  snch  tan,  and  lAat  the  danger- 
ous ohstmctlm  of  the  street  by  die  fallen  wire 
was  known,  or  by  the  exercise  of  ordinaiT  care 
could  have  been  known,  to  defendant  and 
tel^hone  company  in  time  to  have  enabled 
them  to  remove  them  before  the  lojuzy. 

6.  Plaintiff  was  confined  to  her  bed  or  room 
tor  about  six  months,  during  wMch  time  she 
snfFered  physically  and  mentally,  and  was  un- 
able to  work.  She  incurred  a  condderable 
medical  bill,  and  her  injuries  laid  her  under  a 

{Immanent  partial  disahllity,  whereby  her  eam- 
ng  capacity  was  redaced  from  $1  per  day  to 
35  cente  per  day.  BOd,  that  a  verdict  for  $250 
wan  not  excessive. 

Appeal  ftom  arcatt  Ootor^  GrareB  Coun- 
ty. 

"Not  to  be  ofHdally  wjwrted," 
Action  by  Tennle  Pharis  against  the  West 
Kentucky  Telephone  Company  and  the  city 
of  Bbyfleld.  From  a  judgmoit  for  plalntur, 
def«idants  appeal.  Affirmed. 

W.  J.  Webb,  RobUns  ft  Thomas,  and  Ed 
Crossland,  tot  appellants.  W.  H.  Hester 
and  J.  N.  Onchfi^d,  fbr  appellee. 

SBTTLB,  J.  Hie  appellee,  Tennie  Pharis, 
recovered  Judgment  against  the  appellants. 
West  Kentucky  Telephone  Company  and  the 
city  of  Mayflsld,  In  the  Graves  drenit  court 
fbr  f250  each  In  damages.  fh>m  which  Judg- 
ments th^  have  appealed. 

On  the  night  of  January  27,  1902,  a  heavy 
and  destmctlve  sleet  Ml  in  tbe  western  part 
of  this  state,  which  broke  down  much  tim- 

*r  3.  See  UuDlcIpal  Corpontlotw.  vol.  SS.  Cent  Dig. 

I  isn. 
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ber,  and  manj  wires  and  polea  of  tel^hone 
and  telegraph  companlea,  throughont  that 
section.  The  appellant  West  Kentucky  Tele- 
phone Company  lost  many  of  Its  poles  and 
wires  by  this  sleet,  In  and  contlgnoua  to  the 
city  of  Mayfleld.  Two  of  its  telephone  polea 
with  their  wires  fell  and  lay  across  the  soath 
end  of  Main  street,  near  Its  Intersection  with 
College  street,  In  tbat  city,  Main  street  being 
one  over  which  there  was  much  traTeL 
These  telephone  poles  and  wires  were  al- 
lowed to  remain  down  and  In  and  across 
Main  street  from  the  night  of  Jannary  S7th 
to  the  10th  of  February,  1902,  on  which  last- 
named  date  the  appellee,  a  woman  68  years 
of  age,  while  passing  along  Main  street  on 
the  way  to  her  employment  at  a  factory  In 
the  dty,  caught  her  foot  in  a  loop  of  the  tele- 
phone wire  mentioned,  and  was  thrown  tIo- 
lentiy  down  upon  the  street,  thereby  sustain- 
ing the  dislocation  of  her  shoulder  and  other 
serious  Injuries  to  her  person,  for  which  she 
recovered  of  appellants  damages  as  stated. 
At  the  time  of  the  accident  travel  by  pedes- 
trians was  necessarily  conflned  to  a  beaten 
path  or  trade  In  the  street,  which  had  been 
made  rough  by  vehicles  and  horsea,  whereby 
It  became  less  slippery  and  dangerous  than 
was  the  sldewallt,  which  had  temporarily 
been  abandoned  on  account  of  Its  extremely 
slippery  condition,  and  the  presence  thereon 
of  broken,  limbs  of  trees  and  other  ddbrls. 
It  further  appears  from  the  evidence  that 
the  telepbone  wires  at  the  place  of  the  acci- 
dent were  partly  submerged  by  Ice  and  snow, 
but  in  places  stood  up  above  the  Ice  and 
snow  In  loops,  which  seemed  to  be  especially 
true  of  their  condition  directiy  in  the  travel- 
ed way  which  was  followed  by  the  appellee. 
At  the  time  of  the  accident  appellee  was  car- 
rying In  one  hand  a  bucket  containing  het 
dinner,  and  In  the  other  an  umbrella  to  pro- 
tect her  from  the  enow  that  was  then  falling. 

We  are  of  opinion  that  the  several  ele- 
ments esdenUal  to  a  recovery  have  been 
shown  to  exist  in  this  case,  as  the  evidence 
conduced  to  prove,  first,  that  the  presence  of 
the  fallen  wires  In  the  street  rendered  travel 
thereon  under  the  circumstances  dangerous 
to  pedestriaiu;  second,  that  the  appellee  was 
injured  thereby  without  any  contributory 
negligence  on  ber  part;  third,  that  the  dan- 
gerous obstruction  of  the  street  by  the  fallen 
wires  was  known,  or  by  the  exercise  of  ordi- 
nary care  conld  have  be«i  known,  to  the  ap- 
pellants in  time  for  them  to  have  removed 
the  same,  and  thereby  prevented  appellee's 
Injuriesi  It  was  primarily  the  duty  of  ap- 
pellant telephone  company  to  use  ordinary 
care  to  keep  its  poles  and  wires  In  repair, 
and,  if  they  fell  In  the  street,  to  prevent 
them  from  remaining  therein  to  the  interrup- 
tion or  Injury  of  persons  traveling  thereon; 
and  If  the  presence  In  tbe  street  of  the  wires 
made  travel  thereon  dangerous,  and  appel- 
lee's Injuries  were  sustained  by  reason  there- 
of, the  tdci>hone  company  was  and  Is  re- 
vonslblt  iB  damage!  tor  sndu  Injuries,  If  It 


knew,  or  by  tbe  exerdas  of  ordinary  care 
could  have  known,  ihC  the  presence  In  the 
street  of  the  vrlrea  In  time  to  have  removed 
them,  and  thereby  prevented  appellee's  In^ 
ries.  It  was  likewise  the  daty  of  tbe  dty 
to  exercise  ordinary  care  to  see  tbat  tts 
streets  were  kept  reasonably  safe  for  the  nae 
of  persona  traveling  thereon,  and  though  the 
telephone  company  may  have  been 
gent  in  allowing  its  wires  to  so  obstract  the 
street  as  to  render  It  dangerous  to  the  travel- 
ing public,  and  by  reason  thereof  appellee 
was  injured.  If  tbe  dangerous  condition  ixt 
the  street  thus  caused  by  tbe  presence  of  tbp 
telephone  wires  was  known,  or  by  tbe  exer- 
cise of  ordinary  care  could  have  be^  knowo. 
to  the  dty  in  time  for  it  to  have  removed, 
or  caused  the  ttiephone  company  to  remove, 
the  wires  before  appellee  was  injured,  uid  it 
failed  to  do  so.  it  thereby  became  equally, 
responsible  with  the  telephone  company  to 
appellee  for  the  damages  resnltlns  from  h» 
Injuries.  The  law  appIleaUe  to  tbe  case 
at  bar  has  been  repeatedly  declared  by  this 
court;  In  the  following  cases:  Cl^  of.  Cov- 
ington V.  Asman  (Ky.)  68  8.  W.  BM;  Same 
V.  Johnson  (Ky.)  08  S.  W.  703;  City  of  Wlck- 
liCe  T.  Moring  (Ky.)  68  S.  W.  &11;  City  of 
Louisville  T.  Johnson  (Ky.)  69  S.  W.  803: 
City  of  Midway  v.  Lloyd  (Ky.)  74  &  W. 
196;  City  of  Carlisle  t.  Secrest  (Ky.)  75  S. 
W.  286. 

It  Is,  however,  insisted  for  appellants  fhkt. 
Inasmuch  as  It  was  admitted  by  appellee  Id 
her  testimony  before  tiie  Jury  tbat  tbe  wire 
over  which  she  fell  had  been  seen  by  ha 
on  a  previous  occasion,  she  must  be  presum- 
ed to  have  known  of  its  presence  at  the  tbnc 
of  tbe  accident  and  of  the  necessity  of  avoid- 
ing contact  with  It;  therefore,  In  falling  to 
avoid  such  contact,  she  was  guilty  of  con- 
tribntory  negligence,  for  which  reason  the 
peremptory  instruction  asked  by  ai^^eUanL" 
should  have  been  given  by  the  court.  It  ap- 
pears from  the  evidence  that  appellee  sav 
the  fallen  wire  four  days  before  receiving  ber 
injuries,  as  she  was  walking  along  Main 
street.  The  view  thus  obtained  was  merely 
acddental,  and  at  most  cursory.  According 
to  tiis  authorities,  general  knowledge  of  the 
existence  of  such  an  ototruction  <m  tbe  part 
of  one  who  is  Injured  by  contact  wttb  It  is 
not  of  itself  sufficient  to  show  oontribotocr 
negligence,  though  it  is  a  fact  competent  to 
be  considered  by  the  Jury  In  determining 
whether  tbe  person  injured  was  or  not  guiltj 
of  such  negligence.  It  must  be  borne  in  miid 
that  the  appdlee's  injuries  were  received  at 
the  early  hour  of  6:30  o'clock  on  tbe  momli^ 
of  a  cloudy  day,  as  she  was  bnrrying  to  ber 
work  tlurougb  the  falling  snow,  with  her 
mind,  as  she  testified,  dwdling  upon  tbe  sert- 
ouB  condition  of  her  sick  sister,  whom  sbe  had 
attended  through  the  greater  part  of  tbe  pre- 
vious night  Under  such  circumstances  St  Is 
not  strange  that  she  should  have  forgotten 
the  presence  of  tiie  fallen  wina,  or  tbe  dan- 
ga  of  eatchlng  her  foot  In  one  oC  ttrtr  loopa. 
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In  the  Modern  Law  on  Municipal  Oorpora- 
ttoua,  <  1282.  it  la  aald:  **Tbe  fact  ttaat  plalu- 
tUt  bad  knowledge  of  the  dangerous  condi- 
tion of  a  street  will  not  prevent  Ills  recov* 
ery.  If  he  used  reasonable  diligence  to 
prevent  Injur;  hence  his  traveling  on  a  side- 
walk known  to  be  out  of  repair  is  not  negU- 
eence  of  itself.  It  may  be  evidence  of  neg- 
ligence to  use  a  street  In  a  dangerous  condi- 
tion, bnt  it  Is  not  negligence  as  a  matter  of 
law.  *  *  *"  It  la  further  said,  In  sec- 
tion 12M  of  the  same  work:  "Although  a  pei^ 
sou  Is  perfectly  familiar  with  the  dangerous 
condition  of  a  sidewalk  by  reason  of  Its  -fre- 
quent use,  yet  If,  through  foigetfnlness,  he 
walks  into  a  hole  In  such  walk  and  Is  there- 
to Injured,  tt  Is  not  ctmtrlbntory  negligence." 
In  GII7  of  OhrUste  v.  Sectest  76  S.  W. 

236,  which  was  an  action  similar  to  the  one 
at  bar,  this  court  said:  "The  evidence  shows 
that  appellee  knew  of  the  defective  condition 
of  the  sidewalk  in  question,  but  momentarily 
tOTgot  it  The  fact  that  a  pedestrian  knows 
generally  of  the  defect  In  a  ddewalk  does  not 
make  his  use  thereof  negligrace  per  se."  In 
City  of  Mayfield  v.  Gullfoyle  (Ky.)  62  S.  W. 
493,  this  court  also  said:  "It  cannot  be  fairly 
said,  as  a  matter  of  law,  that  appellee  was 
guilty  of  contributory  negligence  by  forget- 
ting for  the  time  the  existence  of  the  defect" 
From  the  fbregolng  authorities  it  la  clear 
that  the  trial  court  could  not  have  held,  as  a 
matter  of  law,  that  the  appellee  was  guilty 
of  contributory  negligence  in  the  matter  of 
rec^vlng  her  Injuries,  consequently  the  per- 
emptory Instmctlon  vras  properly  refused. 

An  examination  of  the  InstractEons  given 
and  refused  convinces  us  that  the  trial  court 
did  not  err  as  to  the  law  of  the  case.  Thrae 
given  told  the  Jury  in  substance  that,  In  or- 
der to  authorize  a  verdict  for  the  appellee, 
they  must  believe  from  the  evidence,  first 
that  the  falling  of  the  telephone  wires  in  the 
street  rendered  travel  thereon  dangerous  to 
Iiedestrfaus  using  the  same  with  ordinary 
care;  second,  that  aK>ellee  was  thereby  In- 
jured while  using  the  street  with  such  care: 
third,  that  the  dangerous  obstruction  of  the 
street  by  the  follen  wires  was  known,  or  by 
the  exercise  of  ordinary  care  could  have  been 
known,  to  the  appellants  in  time  to  have  en- 
abled tiiem  to  remove  them,  and  thereby  pre- 
vent appellee's  Injuries.  We  think  the  find- 
ing of  the  jury  in  appellee's  favor  Ig  reason- 
ably tastained  by  the  evidence^ 

There  can  be  no  doubt  from  the  evidence, 
of  the  serlonsnesB  of  appetlee*i  injuries. 
They  confined  her  to  her  bed  or  room  for 
about  six  months,  during  which  time  she  suf- 
fered greatiy,  both  pliyslcally  and  mentally, 
and  was  Incapacitated  fmn  doing  work  of  any 
kind.  She  therefwe  lost  the  whole  of  that 
time,  and  Incurred  a  considerable  medical 
bill,  to  say  nothing  of  the  partial  permanent 
disability  under  which,  by  reason  of  her  In- 
juries, she  must  labor  for  the  remainder  of 
ber  Ufe,  whereby  her  earnli^  capacity  has 
beoi  rednced  one-baU^  for  It  was  ibown  by 


the  evidence  that  she  was  earning  f  1  per  day 
In  a  woolen  mill  at  the  time  she  was  injured, 
whereas  ber  wagea  since  that  time  have  not 
exceeded  36  cents  per  day.  In  view  of  the 
character  and  extent  of  appellee's  Injuries,  we 
are  of  opinion  that  the  amount  of  damages 
allowed  her  by  the  jnry  was  moderate  In  the 
extreme. 

The  record  being  free  from  prejudicial  er- 
ror, the  judgment  is  affirmed. 


a  B.  8LATT0N  ft  GO.  et  aL  r.  HOSSBT. 

(Supreme  Court  of  Texas.    Feb.  25,  1904.) 

JUSTICK8  OF  THH  PEACB-RBVIBW  OF  PRO- 
CBSDINOS— APPEAL  BOND-OBUOBBa 

1.  Vnda  Kev.  St  1805,  art  1670,  providing 
that  in  order  to  appeal  from  a  Jastice's  Jadg- 
ment  "the  party  appealing"  shall  ^ve  bond 
"payable  to  the  appellee,"  one  of  several  de- 
fendants not  adversely  interested  may  appeal 
wlthoat  naming  his  codefendauts  In  Jodpnent 
obligees  In  the  bond. 

Certified  Questions  from  Court  of  Civil 
peala  of  Fifth  Supreme  Judicial  District 

Action  by  W.  F.  Honey  against  0.  BL  Slay- 
ton  &  Go.  and  another  In  justice  court  From 
a  judgmoit  In  favor  of  plaintiff,  d^eodants 
appealed  to  the  county  court  The  appeal 
was  dismissed  the  latter  court  and  tiiey 
then  appealed  to  the  Court  of  Civil  Api»ea]s, 
which  certifies  questions  for  an  opinion. 

W.  H.  Brown  and  Templeton  ft  Harding, 
for  appellants.  J.  B.  Blsland  and  T.  H.  Col- 
lier, for  appellee^ 

OAINES,  G.  J.  This  Is  a  certified  question 
from  the  Court  Of  Civil  Appeals  tw  the  Fifth 
Supreme  Judicial  District  The  certificate  Is 
as  follows: 

"Appellee  instituted  this  suit  In  justice 
court  against  G.  E.  Slayton  ft  Co.,  a  firm  com- 
posed of  C.  E.  Slayton  and  Earnest  Slayton, 
as  one  of  the  defendants,  and  Virge  Murray 
as  the  other  defendant  claiming  damages 
against  all  of  the  defendants  tor  the  conv^ 
slo^  of  personal  property.  Upcm  a  trial  of  the 
case  in  justice  court  appellee  recovered  judg- 
ment on  the  30th  day  of  January,  1908, 
against  C.  E.  Slayton  ft  Co.  and  Vlrge  Mur- 
ray for  $90.  Slayton  ft  Co.,  wltbln  ten  days 
from  the  date  of  the  judgment  filed  an  ap- 
peal bond  for  the  purpose  of  appealing  the 
case  to  the  county  court  which  bond  was 
made  payable  to  W.  F.  Hors^  alone.  On 
June  ISth  appellee  filed  his  motion  In  the 
county  court  to  dismiss  the  appeal  from  the 
justice  court  because  the  bond  was  not  made 
payable  to  Vlrge  Murray  as  well  as  to  appel- 
lee, which  motion  the  court  sustained,  and 
dismissed  the  appeal  by  Its  judgment  By 
reason  of  the  conflict  between  the  decision 
of  this  court  in  the  case  of  Baldwin  v.  Wblte 
[Tex.  Civ.  App.]  26  S.  W,  466,  and  foUowiutf 
cases:  Martin  v.  Lapowski         Civ.  App.] 

T  L  8w  JoitiOM  at  the  Fmatk  tsL  H,  CMt  Dig.  1 
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33  a  W.  300;  Ajen  t.  Smith  [Tex.  Glr.  App.] 
28  S.  W.  830;  M.,  K.  &  T.  Ry.  Co.  v.  Mosty 
[Tex.  Civ.  App.]  27  8.  W.  1067;  OroBB  t. 
Moores  [Tex.  Civ.  App.]  65  8.  W.  373;  Bal- 
lard r.  Coker  [Tex.  Clr.  App.]  49  8.  W.  921; 
Landa  t.  Lattin,  IB  Tex.  GIt.  App.  246  [46 
S.  W.  481— It  iB  made  oar  duty  to  certify  the 
case  to  the  Supreme  Conrt 

**QiieBtIon  1.  Did  the  county  court  err  In 
dlsmisBlng  the  appeal? 

"QuestloD  2.  Can  one  of  several  defendants 
In  Justice's  court,  where  such  defendants  are 
not  advereely  Interested,  appeal  wltboot  nam- 
ing his  Godefendanta  in  Judgment  o1)llceea  In 
the  bondT" 

We  are  of  the  opinion  that  both  qnestlonB 
should  be  answered  In-  the  affirmative.  We 
think  the  opinion  of  Mr.  Justice  Stephens  in 
the  case  of  Martin  v.  Lapowskl  (Tex.  Olv. 
App.)  33  S.  W.  800,  announces  the  correct 
rule.  It  Is  there  pointed  out  that  the  ruling 
ct  the  conrt  in  that  case  was  not  In  conflict 
with  the  decision  of  this  court  in  the  case  of 
Moore  v.  Jordan,  66  Tex.  305.  The  latter 
grew  out  of  the  previous  case  of  Jordan  t. 
Moore,  which  also  came  to  this  court  and  Is 
reported  In  the  same  volume  (Id.  363).  Jor- 
dan T.  Moore  was  a  suit  Instituted  in  a  Jus- 
tice court  by  Moore  against  David  Jordan 
and  Tamer  Jordan,  who  was  his  wife,  to 
foreclose  a  mortgage  on  perswal  property. 
A  writ  of  sequestration  was  sued  out  by  the 
plaintiff,  and  under  it  the  property  was  seis- 
ed by  the  office:.  The  defendants  gave  a  re- 
plevy bond,  with  sureties  as  provided  by  law. 
The  trial  resulted  in  a  Judgment  in  favor  of 
the  plaintiff  against  the  defendants  and  the 
sureties  upon  tbeir  replevy  bond  for  the 
value  of  the  property,  with  interest  and  costs. 
From  this  Judgment  David  Jordan  alone  ap- 
pealed, and  gave  an  appeal  bond  payable  to 
Moore  only.  The  case  was  removed  into  the 
dietrlct  court  by  reason  of  the  dlsguallflca- 
tion  of  the  county  Judge,  where,  upon  a  mo- 
tion by  appellee,  the  appeal  was  dismissed 
on  the  ground  tbat  tbe  bond  did  not  describe 
the  Judgment  Upon  appeal  to  this  coTut, 
this  action  was  held  erroneous.  That  Is  the 
case  reported  In  65  Tex.  363.  But  after  tbe 
appeal  had  been  dismissed  by  tbe  district 
court,  and  while  that  matter  was  on  appeal 
to  the  Supreme  Court,  Moore,  the  plaintiff, 
caused  an  execution  to  issue  upon  the  origi- 
nal Judgment  against  Tamer  Jordan  and  the 
sureties  upon  the  replevy  bond  against  whom 
it  bad  been  rendered.  Thereupon  David  Jor- 
dan and  tbe  sureties  brought  suit  to  enjoin 
the  execution.  The  district  court  rendered  a 
decree  enjoining  tbe  execution,  and  the  de- 
cree was  affirmed  upon  appeal  to  this  court. 
This  Is  tbe  rase  reported  in  65  Tex.  395.  It 
Is  apparent  from  this  statement  that  It  was 
not  ruled  In  eitber  case  that  where  a  Judg- 
ment is  rendered  In  a  Justice  court  against 
two  or  more  defendants  one  of  them  may  not 
appeal  as  ngnlnst  the  plaintiff  without  mak- 
ing his  codefendants  parties  in  the  appeal 
bond.    On  tlw  contraiy.  It  wu  distinctly 


held  in  Jordan  v.  Uoore  (the  first  case)  that 
tbe  appeal  was  good.  Tbe  qneetlom  then  de- 
cided would  have  been  precisely  the  same  s» 
the  queatioD  here  citified,  bad  tlte  appdlee 
moved  to  dismiss  for  the  want  of  proper  ptr- 
tles  to  tbe  appeal  bond.  Bot  the  motkn  tliece 
was  based  upon  other  gronnds.  Fnrtbtf^ 
more,  we  find  no  principle  annonneed  in 
eitber  opinion  from  which  It  is  neeeaaazlly 
deduclble  that  one  defendant  against  wbon 
a  Judgment  lias  been  rendered  in  a  Jntice 
court  may  not  appeal  wlUwat  maMng  a  co- 
defendant  a  paily. 

The  statute  prescribes,  in  eltect,  tbat,  la 
order  to  appeal  from  a  Justtee^s  Judgment 
"tbe  party  appealing"  shall  give  bond  *^y- 
able  to  the  appellee^"  Rev.  St  ISBS,  art 
1670.  By  "appellee"  la  meant  tiie  party 
against  wbom  the  appral  Is  taken;  tliat  is  to 
say,  tbe  party  wbo  has  an  interest  adT«se  to 
setting  aside  the  Judgment  In  tbls  case  tbe 
Judgment  was  rendered  against  SSaytoo  ft 
Co.  and  against  Murray  as  wnuigdoers,  and 
if  both,  the  firm  and  Murray  were  liable  at 
all  they  were  severally  liable  to  the  i^aintilt, 
and  neither  had  any  interest  ta  a  Judgment 
for  or  against  tbe  otb». 


FT.  WORTH  &  R.  G.  RT.  06.  SWAK 
(Supreme  Court  of  Texas.   Feb.  28.  1901.) 

BAOiROAD  COMPANY— KIUJNO  STOCK— 
0B3— LIABIL.mr  FOR  FAILURE  TO  PXNCS. 

1. 2  Batts*  Civ.  St.  art.  4528.  wliich  povidet 
that  *^v«T  railroad  shall  be  liable  for  an  atocfc 
killed  or  Injured,"  but  that  **if  the  railroad 

fence  in  tbeir  road  they  shall  only  be  liable  ia 
case  of  injury  resnltiDg  from  want  of  ordiaar? 
care,"  renders  a  railroad  company  that  has  not 
fenced  ita  trat^  absolutely  liable  for  the  kiUins 
or  Injuring;  of  live  Stock. 

2.  A  railroad  track  Is  not  fenced,  witbin  2 
Batts'  Civ.  St.  art.  4SZS,  declaring  that  "if  tbe 
railroad  company  fence  In"  its  track  it  sball 
only  be  liable  in  case  of  injury  to  stock  resali' 
lag  from  want  of  ordinary  care,  where  it  ia  in- 
closed on  two  sides  and  on  the  one  end,  lesTiag 
ttub  other  open. 

Certified  Questions  from  Conrt  of  Otvll  Ap- 
peals of  Second  Judicial  Dlstrkrt 

Action  by  Nancy  Swan  against  the  Ft 
Worth  A  Bio  Grande  Railway  Company. 
Fnmi  a  Jndgment  for  plaintiff,  defendant  ap- 
peals. Oortifled  Quesdons  from  the  Conrt  of 
Civil  Ai^}eals.  Questions  answocd. 

Theodore  Mack  and  West,  Cbapman  ft 
West,  for  aivellant   Boeder  ft  Cooper,  for 

appellee. 

GAINES,  G.  J.  This  Is  a  certlfled  qnestloii 
from  the  Court  of  Civil  Appeals  tor  the  Sec- 
ond District   The  certificate  is  as  follows: 

**We  certify  to  your  honors  for  answw  the 
question  wbetbw  or  not  the  appellant  In  tbe 
above  styled  and  numbered  cause  now  p»d- 
Ing  before  us  is  liable  to  sKKliee  for  the 
value  of  a  mule  killed  by  It  under  the  follow- 
ing circumstances.  The  undlqnited  fads  an>: 
(1)  That  plaintiff  owned  tha  mala  tba  value 
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ot  whi(ib  Im  sought  to  be  recoTored  In  this 
case.  <2)  That  the  said  mule  was  of  the 
Tshie  of  one  boodred  and  one  dollars  ($101.- 
W).  0)  That  said  mule  was  killed  on  Augnst 
8,  19(0,  one  of  the  defendant's  trains  In 
Hood  county,  Texas,  without  any  negligence 
on  the  part  of  the  engineer  or  other  serrants 
in  charge  of  said  train.  (4)  That  at  the  time 
of  the  killing  of  said  mnle  defendant  had 
and  maintained  a  good  and  lawful  wire  fence 
on  either  side  of  Its  right  of  way  opposite  the 
place  where  this  animal  was  killed  for  126 
feet;  that  the  track  at  this  point  ran  east 
and  west;  that  there  was  a  cattle  guard  at 
the  west  end  of  these  two  126-foot  fences, 
witti  wing  fences  connecting  said  cattle  guard 
with  the  west  ends  of  the  two  12{fr-foot  fences; 
that  the  right  of  way  at  the  east  &UiE  of 
these  two  125-foot  fences  was  open,  there  be* 
ing  no  cattle  guards  or  wing  fences  at  that 
point  <6)  Thattiiesaldmulebeforethelajmry 
-was  in  the  field  or  pasture  south  of  the  rail- 
way; that  It  escaped  throngb  a  private  gate- 
way in  said  lawful  12B*foot  fence  co  tiie  south 
Bide  of  said  right  of  way  without  any  foult 
on  the  part  of  defendanlfs  otmipany,  and  was 
killed  on  defendants  railway  at  a  point  about 
60  feet  east  of  the  aboTe-mentloned  cattle 
guard,  and  without  any  fault  on  the  part  of 
the  serrants  of  defendant  In  charge  of  the 
train  which  killed  said  mule.  (0)  I  also  find 
that  tiie  following  or  diagram  r^»res«its  the 
relative  posltionB  of  the  railway,  cattle  guards, 
wing  fences,  place  where  the  animal  was 
killed,  and  the  two  125-foot  fences  opposite 
the  point  where  the  animal  was  before  the 
Injury  and  opposite  the  place  where  the  ani- 
mal was  killed: 


I- 
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'^e  gist  of  our  qnery  to,  first;  was  appel- 
lant's road  fenced  In,  within  the  meaning  of 
our  statute,  at  the  potot  where  the  animal 
entered  and  was  killed;  and,  seomd,  if  not. 
does  the  fact  that  the  failure  to  fence  In  no 
way  caused  or  contributed  to  cause  the  Injury 
relieve  the  company  from  liability,  since  no 
othtf  negligence,  If  this  be  negligence.  Is 
shown.  See  Railway  v.  Cocke,.  64  Tex.  151; 
Hallway  v.  Willis  (Tex.  Civ.  App.)  42  S.  W. 
S71;  RaUway  v.  Hudson,  77  Tex.  497,  14 
S.  W.  158;  AIsop  v.  Railway,,  19  111.  App. 
292;  Great  W.  R.  Co.  v.  Hanks.  86  IlL  281; 
Illtnois  C.  R.  Co.  v.  Finney,  42  111.  App.  390; 
Jdlerson,  M.  &  L  S.  Co.  v.  Ijyon,  72  Ind. 
107;  Wabash  Ry.  Co.  v.  Forshe^  77  Ind.  168; 
Louisville,  E.  ft  St  L.  By.  Go.  t.  Thomas, 
loe  Ind.  10,  S  N.  B.  198:  Indiana,  B.  ft  W. 
R.  Co.  v.  Quick,  100  Ind.  296,  9  N.  B.  m 
925;  Louisville,  N.  A.  ft  O.  Ry.  t.  Etiler,  S 
Ind.  App.  562,  80  N.  B,  32;  Kansas  Olty,  Ft 
S.  ft  O.  Ry.  Co.  T.  Bnrge,  40  Kan.  786^  21 
Fac.  589;  Green  v.  RaUway,  60  Minn.  184, 
61  N.  W.  liaO;  Wttthouse  T.  Railway,  64  Mo. 
623;  Bnidn  t.  Railway,  78  Mo.  465;  Foster 
T.  RaUway.  90  Mo.  116^  2  8.  W.  188;  Ehret 
V.  RaUw^,  20  Mo.  App.  20.;  Sullivan  v.  RaU- 
way, 19  Or.  819.  24  Pac.  406;  Bennett  T.  RaU- 
way. 10  Wis.  145;  Bremmer  v.  Railway,  61 
Wis.  114,  20  N.  W.  687;  Sapplngton  v.  RaU- 
vray  (Mo.  App.)  69  S.  W.  32;  Kimball  v.  Rail- 
way (Mo.  App.)  73  8.  W.  224.'* 

The  statute  referred  to  In  the  certlficato  to 
as  follows:  "Each  and  every  railroad  com- 
pany shall  be  liable  to  the  owno-  for  ths 
value  (tf  all  stock  killed  w  Injured  by  fti» 
locomotives  and  cars  of  such  railroad  ccnn- 
pany  In  mnnlng  over  their  respective  rail- 
ways, which  may  be  recovered  by  suit  betore 
any  court  having  competent  jurisdiction  of 
the  amount.  If  the  railroad  company  fence 
In  their  road,  they  shall  only  then  be  liable 
in  cases  of  injury  resulting  from  want  of  or- 
dinary care."  2  Batts'  Civ.  St  art  4528. 
The  Intention  of  the  Legislature  could  hardly 
have  been  more  clearly  expressed.  The  pro- 
Tlslon  simply  means  that  in  case  a  railroad 
company  shall  fail  to  fence  Its  tracks  where 
It  Is  lawful  to  do  so  it  shall  be  liable  In  dam- 
ages to  the  owner  for  the  killing  or  Injury 
of  all  live  stock  by  the  operation  of  ite  loco- 
motives or  cars;  but,  la  case  the  company 
shall  fence  Its  track,  then  it  shall  be  respon- 
sible only  when  the  Injury  has  resulted  from 
the  want  of  care  on  part  of  its  servants  to 
prevent  the  Injury.  The  statute  was  so  con- 
strued In  the  cases  of  the  Texas  Central  Rail- 
way Company  v.  Childress,  64  Tex.  346,  and 
of  International  ft  Great  Northern  Railway 
Company  v.  Cocke,  Id.  151.  In  the  case  of 
the  Gulf,  Colorado  ft  Santa  F6  Railway  Com- 
pany V.  Hudson,  77  Tex.  404,  14  8.  W.  168, 
the  language  of  the  opinion  In  the  case  first 
cited  by  us  Is  quoted  with  approval,  and  the 
decision  adhered  to;  and  It  Is  also  there  held, 
tn  effect,  that  In  case  a  railway  comj^ny  has 
not  fenced  its  track,  no  Inquiry  as  to  the  ques- 
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tlon  of  care  or  want  of  cue  on  part  of  0i* 
company  Is  admissible. 

It  follows  finm  tbeso  rulings  tiiat  where  a 
railroad  oompany  lias  not  fenced  Its  tracks  Its 
liability  for  an  Injnry  to  Uto  stock,  caused  by 
tbe  rumdnc  of  Its  trains,  is  absolute,  and  we 
are  of  opinion  tliat  OuBj  correctly  construe  the 
statute. 

The  qneatini,  however*  reoulns,  was  the 
track  of  the  railroad  company,  nnd^  the  clr- 
cnmatances  of  ttils  caae,  "fenced  In,**  within 
Oie  meaning  of  the  iffOTlsimT  We  think  that 
it  mis  not  A  fence  means  an  Inclosure,  and 
a  railroad  tra^  cannot  be  said  to  be  fenced 
unless  It  be  completely  inclosed.  A  rectangu- 
lar space  extending  In  length  east  and  west 
129  feet,  and  100  feet  wide,  which  Is  inclosed 
on  the  two  sides  and  on  one  end.  but  which 
is  open  at  the  other,  cannot  be  said  to  be  In- 
closed. To  "fence  in"  a  place  as  against  Uto 
stock  means  to  surround  it  by  a  fence  so  as 
to  prevent  the  Intrusion  of  such  anhnals  i^on 
tbe  Inclosed  premises. 

From  these  conclusloiu  it  fbllows  iSmt,  In 
our  opinion,  both  questions  should  be  answer^ 
ed  In  the  n^ttve,  and  it  la  accordingly  so 
ordered. 

BLACK  et  al.  t.  POOL  et  aL 

(Snpreme  Court  M  Texas.   Feb.  28,  1901) 

■LBCnONB— RIGHT   TO  TOTE— PATHIHT  OF 
POLL  TAX— EXTENSION  OF  TIlOl 
BT  LEGISLATURE. 

1.  OonJrt.  art.  0,  |  2,  u  amended  br  resola- 
tlon  of  the  Twenty-Seventh  Legislature  (Gen. 
Laws  1901,  p.  322),  proTidea  that  any  voter  who 
is  Bubject  to  pay  a  poll  tax  shall  have  paid  the 
same  oefore  ne  offers  to  vote  at  any  election, 
and  shall  hold  a  receipt  showing  such  payment 
before  the  1st  day  of  Febroaty  next  preceding 
the  election,  or  If  he  shall  have  lost  sndi  receij^ 
he  shall  be  entitled  to  vote  on  making  affidavit 
to  that  effect.  Oen.  Laws  1903,  p.  03.  c.  45,  8 
1,  provides  that  the  time  for  the  collection  and 
payment  of  all  coon^  and  state  tax  In  certain 
counties  for  the  year  1002  shall  be  extended  un- 
til October  1,  1903.  On  May  30,  1003,  a  local 
option  election  was  held  in  one  of  these  conn- 
ties.  Heid,  that  the  effect  of  tbe  statute  was 
not  to  do  away  with  the  constitutional  reqolre- 
ment,  for  such  election,  of  prepayment  of  poll 
tax,  but  that  if  it  did  have  sncb  effect  It  wonld 
be  nncoDStitntional,  having  been  passed  after 
the  time  had  elapsed  for  such  payment. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District 

Election  contest  by  F.  A.  Black  and  others 
against  B.  B.  Pool  and  others.  From  a  judg- 
ment for  defendants,  entered  on  sustaining 
a  general  demurrer  and  special  exception  to 
tbe  petition,  plaintiffs  appealed  to  the  Court 
of  CItU  Appeals,  which  certlflee  questions  to 
the  Suprrane  Court  Answered  in  part 

Henderson,  Morrison  &  Freeman,  for  appel- 
lants. W.  W.  Chambers,  B.  B.  Pool,  and 
Hefley,  HcBrlde  ft  Watson,  for  appellees. 

BROWN,  J.  We  make  the  following  con- 
densed atatcment  of  the  contmts  of  the  origi- 
nal and  amended  petitioui-  lu  the  abore-s^led 


cause  as  certlfled  by  tbe  Court  of  CItQ  Ap- 
peals. The  contents  of  the  original  and  the 
first  amended  original  petition  are  aubstaa* 
tlally  file  same,  with  the  exo«ptiait  that  hi 
the  amended  petition  the  same  facta  as  were 
charged  In  the  original  as  gronnds  tat  en- 
testing  tbe  election  are  alleged,  and,  in  addi- 
tion, that  the  acts  so  dmw  by  the  defendanti 
were  done  "fltandnlentiy,**  and  "for  the  fraud- 
ulent  purpose"  of  preventiDg  a  fair  and  its- 
partial  decthm  In  liie  said  county,  and  aw 
red  that  the  local  option  law  la  imcoBsttta- 
timal. 

Tlie  allegations  of  the  amended  petltltm 
show  that  on  May  11, 190S,  a  petlticm  dgoed 
by  more  than  260  legal  voters  of  Milam  eoao- 
ty  was  presented  to  tbe  commiaaloiMnr  court 
of  tbB  said  county,  asking  ttiat  body  to  or 
der  a  local  option  election  fw  Milam  connty. 
and  on  the  12th  day  of  that  montb  tbe  com- 
missioners' court  ordered  tbe  dectfon  to  be 
held  on  the  80th  day  of  May,  1008.  Tbe  elec- 
tion was  held  and  returns  made  aa  required 
fay  law,  the  commissioners'  court  entered  an 
order  declaring  that  the  election  had  resulted 
In  fftTor  of  pndilbltion  by  210  majority,  and 
ordwing  it  to  be  pnhllshed  aa  the  law  le- 
quired,  and  the  county  Judge  ejected  tbe 
Cameron  Herald,  a  weekly  newqiapw  pub- 
lished in  that  county,  to  make  tli»  pnbUea- 
tlona  On  the  astb  day  of  June^  IflOa^  F.  A 
Black,  W.  A,  Alcorn,  and  BU  Feoplea,  dti- 
aens,  taxpayers,  and  qualified  Totera  of  MUam 
county,  filed  in  tiie  district  court  of  -  tbe  ssid 
counly  th^  petition  to  contest  tbe  aald  Sec- 
tion and  to  enjc4n  the  publlcatten  of  tin  or- 
der of  the  commlstfonertf  court  It  waa  al- 
leged that  the  contestants  woe  engaged  in 
retail  of  splrituoua  llquora  in  MUam  county 
under  llcraise  duly  and  regularly  lasued  to 
them  by  tbe  county  officials  and  1^  tbe  mu- 
nicipal authorities,  they  haring  paid  all  flie 
license  taxes  required  by  law,  and  glva 
bond  as  the  law  required  tiiem  to  do^  It 
was  farther  alleged  that  tbe  said  parUea  held 
license  aa  retail  liquor  dealera  from  tbe  gor- 
emment  of  the  United  Statea. 

Tbe  petition  named  as  defendants,  or  c«t- 
testees,  B,  B.  Pool,  county*  Judge,  Porter 
Stevens,  P.  V.  Bodlford,  W.  C  Boas,  and  IT. 
0.  Welse,  cotmty  commissioners  of  Mnam 
county,  and  O.  F.  McAnnaly,  the  editor  and 
publisher  of  tbe  Cameron  Herald. 

For  grounds  <a  contest  at  tiie  election,  tbe 
petition  charged  that  for  the  frandnlent  pur 
pose  of  preventing  a  folr  and  impartial  tiee- 
Hon  on  the  SQth  day  of  May,  1903,  and  irith 
the  frandnlent  Intent  to  detw  and  prevent 
the  voters  of  Milam  coon^  from  voting  at 
the  said  electimi,  the  county  Judge  and  the 
county  oommlssbmerri  did  conqiire  and  con- 
federate togethw  to  announce  and  dedaie^ 
to  publlah  and  have  ddivered,  to  eacb  oflker 
appointed  to  bold  tbe  election,  certain  rul- 
ings and  opinions  to  the  effect  tiiat  each 
voter  of  Milam  county  would  be  required  to 
present  his  poll-tax  receipt  or  make  eatb 
that  It  had  been  lost;  and  that  he  had  paid 
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hto  pon  tax  prim  to  Febn»r7  1»  19^,  or 
said  Judge  sbonld  not  permit  sncb  voter  to 
cast  hlB  ballot 

It  iB  also  alleged  tbat  tbe  officerB  of  tbe 
election,  at  tbe  different  precincts  Id  tbe 
coimtr,  entered  Into  tbe  said  conspiracy,  and 
that  tbe  said  opinions,  orders,  and  publlca- 
tloDS,  bavlng  beCT  dellTered  to  eacb  of  tbe 
said  officers  ot  election  and  drcnlated  among 
^e  people  at  large  In  tbe  county,  bad  tbe 
effect  to  deter  and  prevent  many  of  tbe  vot- 
ers ot  tbe  said  connty  from  presenting  them- 
selves at  tbe  different  places  ot  elections  to 
«cercise  tbrir  pilTlIege  ot  voting.  The  peti- 
tion names  sbc  persons  who  presented  them- 
selves and  claimed  tbe  right  to  deposit  their 
ballots,  without  presenting  their  receipts  for 
poll  tax,  -who  were  denied  the  privilege,  and 
states  tiiat  there  were  others,  bnt  does  not 
Slve  tbe  names. 

Tbe  petltiOD  also  alleges  tbat,  wltb  like 
trandulent  purpose  and  intent;  tbe  conn^ 
Judge  and  tbe  commissioners  did  combine 
and  confederate  together  to  Issne,  publish, 
and  distribute  to  eacb  officer  appointed  to 
hold  tbe  election,  and  to  the  people  at  lai^e, 
ruling  opinions,  and  declarations  to  the 
effect  tbat  no  person  would  be  allowed  to 
vote  at  said  electlcHi  unless  be  bad  paid  his 
poll  tax  prior  to  the  1st  day  ot  Febmaty, 
1903,  and  said  rulings,  orders,  and  pnMlca- 
tlons  were  made,  distributed,  and  delivered 
to  the  said  officers  of  election,  and  to  tttt 
p«tp\e  at  large,  wltb  tbe  unlawful  and  fraud- 
ulent purpose  ot  deterring  tbe  voters  ot  Bfl- 
1am  county  from  appearing  at  tbe  polls  on 
Bald  election  day  and  casting  their  ballots. 
It  Is  alleged  tbat  there  were  about  8,000  vot 
ers  In  Milam  county,  and  that  about  3,700 
registered,  and  of  these  8,884  voted  at  said 
election.  The  petition  charges  tbat  a  great 
nnmber  of  persons  legally  qualified  to  vote 
were  deterred  from  casting  their  ballots  at 
said  election,  to  wit  about  1,600,  and,  It  tbe 
said  orders,  rules,  and  regulations  bad  not 
been  so  distributed,  a  large  number  of  those 
who  did  not  appear  would  bave  voted  at  said 
election  against  probibltion,  and  the  result 
would  bave  been  dlfferoit 

Tbe  Twenty-Elghtb  Legislature  passed  an 
act  entitled  "An  act  to  extend  tbe  tbne  of 
paymoit  of  the  state  and  county  taxes  for 
tbe  year  1002,  in  tbe  counties  ot  MUam,  Cald- 
well, and  Oolorado,  until  October  1,  1908." 
Tbe  first  section  of  tbe  said  act  reads  as  fol- 
lows; *Trbat  tbe  time  tor  tbe  collection  and 
payment  ot  all  connty  and  state  tax  in  the 
counties  ot  Milam,  Caldwell  and  Colorado 
(or  tbe  year  1802  be  extended  until  October 
1,  1003."  Gen.  Laws  1003,  p.  68,  c.  45.  Tbe 
act  took  ^ect  mi  March  30;  1003. 

The  trial  court  sustained  a  general  demurs 
rer  and  special  exceptions  to  the  petition,  and 
tbe  case  was  dismissed.  Tbe  Court  ot  Civil 
Appeals  propounds  the  following  questions 
to  ttals  court: 

**(!)  Does  tbe  amended  petition  set  up  a 
new  cause  of  action  1 


"(2)  Was  It  essential  to  tbe  quaUflcation  ot 
a  voter  at  the  election  In  questioi}  tbat  be 
should  have  paid  his  poll  tax  on  or  prior  to 
tbe  Ist  day  of  February,  1003? 

"(8)  Are  tbe  facts  aUeged  In  tbe  onglnal 
petition  or  amended  petition,  or  both,  where- 
in a  consplra^  Is  alleged  to  prevent  and  de* 
ter  votm  from  voting  at  tbe  election  In 
question,  gronnds  snffldent  upon  which  to 
base  tbe  mmtest  In  question? 

"(4)  Did  tbe  trial  court  err  In  sustaining 
the  gmeral  and  special  demurrers  to  plain- 
tiffs' pleadings?** 

We  answer  the  second  question  In  the  af- 
flrmative^  and  tbe  tiilrd  question  In  the  nega- 
tive. 

Section  2  of  article  6  ot  the  Oonatitution 
ot  this  state,  as  amended  by  resolution  adopt- 
ed by  tbe  Twenty-Seventh  Legislature  at  tbe 
regular  session  thereof,  contains  this  pro- 
viso: "Tbat  any  voter  who  Is  subject  to  pay 
a  poll  tax  under  the  laws  of  the  state  of 
Texas  shall  bave  paid  said  tax  before  be 
offers  to  vote  at  any  election  in  this  state  and 
bold  a  receipt  showing  bis  pcdl  tax  paid  be- 
fore the  first  day  of  February  next  preced- 
ing such  election.  Or  It  said  voter  shall 
have  lost  or  misplaced  said  tax  receipt  be 
shall  be  entitied  to  vote  upon  making  affi- 
davit before  any  officer  authorized  to  ad- 
minister oaths  that  such  tax  receipt  baa 
been  lost  Such  affidavit  shall  be  made  in 
writing  and  left  wltb  tbe  judge  of  tbe  elec- 
tion, and  this  provision  of  the  Constitution 
shall  be  self-enacting  without  tbe  necessity 
of  fnrtber  legislation."  Gen.  Laws  1001,  p. 
822.  Tbe  requirements  ot  this  section  of  the 
Constitution  are  so  plain  as  to  preclude  con- 
struction. It  Is  clear  that  it  was  Intended  to 
prescribe,  aa  a  condition  precedent  to  the  ex- 
ercise of  tbe  elective  franchise,  that  all  per- 
sons subject,  under  tbe  Constitution  and 
laws,  to  tbe  payment  of  a  poll  tax,  sbonld 
make  payment  thereof  before  the  Ist  day  of 
February  next  preceding  the  election.  It  Is 
claimed,  however,  that  tbe  act  of  the  Twen- 
ty.Klghth  Legislature  by  which  the  collection 
of  texes  in  Milam  county  was  extended  until 
the  1st  day  of  October,  1903,  relieved  all  vot- 
ers of  Milam  county  of  the  effect  of  a  failure 
to  comply  with  the  provisions  of  the  Con- 
stitution, and  that  In  tbat  county  all  citizens 
otherwise  qualified  were  entitled  to  vote 
whetbw  they  had  paid  that  tax  or  not  If 
the  L^lslature  bad  the  power  to  relieve  from 
a  constitutional  disqualification  resulting 
from  the  failure  to  pay  toxes  as  required,  it 
did  not  attempt  to  do  so;  there  Is  nothing  In 
the  act  which  would  justify  such  construc- 
tion. But  we  are  of  tbe  <^Inlon  that  if  tbe 
Legislature  bad  attempted  to  relieve  tbe 
voter  ot  tbe  disqualification  by  tbat  act,  pass- 
ed after  tbe  time  had  elapsed  for  the  pay- 
ment of  the  tax,  It  would  have  been  In  direct 
confiict  with  the  provisions  of  the  Constlta- 
tlon. 

It  beixv  true  tbat  a  dtisen  ot  Milam  coun- 
ty  who  had  not  paid  bis  poll  tax  prior  to  the 
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Ist  day  of  Febrnarjr,  1003,  was  not  entitled 
to  oast  hfs  ballot  in  the  electl<Hi  for  local  oi^- 
tion  In  that  county  on  the  80tb  day  of  May, 
1903,  It  follows  that  the  allied  combination 
and  conspiracy  to  distribute  information  of 
the  law  which  should  govern  the  officers  In 
conducting  the  election  could  not  constitute 
a  cause  tor  contesting  the  electiMi,  nor  could 
it  have  had  the  effect  to  deter  any  persons 
lawfolly  qualified  to  vote  at  said  election 
from  presenting  themselTes  and  casting  th^ 
ballots.  The  allegation  of  a  fraudulent  In- 
tention to  prevent  a  fair  election  can  have  no 
effect,  since  the  acts  done  were  lawful.  A 
short  time  had  elapsed  since  the  adoption  of 
the  amendment  to  the  Constitution,  and  the 
office^  who  were  to  hold  the  election,  and 
the  people,  were  oat  Infonned  of  Its  require- 
ments; therefore  It  was  not  Impn^er  for 
the  members  of  the  commissioners'  court  to 
give  such  Instructions  to  the  officers  of  the 
election  as  would  enable  them  to  conduct  It 
in  accordance  with  the  Constitution. 

In  the  case  of  Btinson  v.  Gardner,  78  S,  W. 
492,  9  Tex.  Ct.  Hep.  171.  we  held  that  the 
fact  that  the  officers  in  charge  of  the  election 
did  not  require  the  voter  to  produce  his  re- 
ceipt for  poll  taxes  did  not  constitute  a 
ground  for  contesting  the  election.  It  does 
not  follow,  however,  that  officers  in  charge 
of  such  election  might  not  have  required  the 
presentation  of  receipts  for  poll  taxes;  but 
It  is  unnecessaiT  for  us  to  decide  that  ques- 
tion, since  the  petition  alleges  that  six  quail- 
fled  voters  presented  themselves  and  were 
denied  the  privilege  of  voting  at  the  election 
because  they  failed  to  produce  their  tax  re- 
c^pts  at  the  time.  If  the  six  had  voted 
against  prohlblticm  it  would  not  have  chan- 
ged the  result  therefbre  it  Is  Immaterial  In 
this  case. 

In  view  of  our  answers  to  the  second  and 
third  questions,  1  and  4  are  immaterial,  and 
win  not  be  answered. 


OITT  OF  GOR8ICANA  t.  ZORK  H  at 

(Suimme  Court  of  Texas.   Feb.  18,  1901.) 

lURRlBD  WOHSN  —  DEEDS  —  ACKNOWLBDO- 
im4T-BTRBSr8-DSDICATION  —  AOOOPTANOB 
—CITY  COUNCIL  —  RBUOVAL  Of  OBSTRUC- 
TI0N8. 

1.  A  husband  platted  his  wife's  land  with  her 

knowledjce  and  consent,  and  the  snbdlvidoa 
was  designated  on  the  map  as  that  of  the  has- 
baad.  The  map  was  recorded  with  the  con- 
sent of  the  wife,  but  was  never  acknowledged 
by  her.  Thereafter  the  wife  conveyed  by 
properly  acknowledged  deeds,  according  to  the 
streets  aud  alleys  on  the  map.  HeU  to  constt- 
tute  a  sufficient  dedication  of  the  alleys  and 
streets  in  question  to  the  public. 

2.  The  right  acqoired  being  irrevocable,  there 
was  no  necessity  for  acceptance  of  the  dedica- 
tion by  the  town. 

8.  Under  Rev.  8t  1896,  art  S76,  giving  city 
councils  exdndve  control  of  streets,  and  power 
to  abate  and  remove  obstructions,  a  city  has  a 
zii^t  to  remove  fencss  obstructing  streets  to 
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the  UM  of  which  the  became  enttled  b» 
cause  of  cwiv^ances  in  accordane*  with  a  plst 
showing  streets  and  all^a. 

Certified  qnestlons  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  Johanna  Zom  and  others  against 
tbe  city  itf  Coraicana.  On  certlfled  qioeatlans 
trom  the  Oonrt  of  Cirtt  Ax^ieala. 

Richard  Mayi.  for  appeUaiit  Ballev  A 
Wheelor,  for  aiqjwlleea, 

BROWN,  J.  This  la  a  certified  question 
from  the  Court  of  Civil  Appeals  for  the 
Fifth  District  The  statement  and  qaestkms 
are  as  follows: 

"Johanna  Zom,  a  married  woman,  owned 
In  her  separate  right  about  ten  acres  of  land 
wltMn  the  corporate  limits  of  the  city  of 
Coraicana,  which  was  designated  upon  the 
map  of  the  dty  as  'Block  378.'  In  the  sinlns 
of  1889,  H.  Zorn,  husband  of  said  Johanna, 
with  her  knowle^e  and  consent;  ctmcluded  te 
subdivide  said  land  into  lots  and  blocks  for 
the  purposes  of  sale,  and  W.  M.  Blllott  dty 
surv^OT,  was  employed  for  that  purpose^ 
This  he  did,  setting  up  stakes  at  all  lot  cor^ 
ners,  after  which,  in  pursuance  of  hla  eia- 
ployment,  he  drafted  a  map  showing  tlie  loti. 
blocks,  streets,  and  alleys  upon  said  property. 
This  subdivision  was  dealgnated  on  tbe  map 
SI  *H.  Zom  Subdivision  of  Block  373  of  tbe 
City  of  Corslcana.'  This  map  was  cauKd  ts 
be  recorded  by  H.  Zom  in  the  Navarro  conn- 
ty  record  of  deeds  with  the  knowledge  and 
CMiaent  of  the  said  Johanna.  At  the  time 
Blllott  surveyed  and  platted  the  land  as 
aforesaid,  the  Zoms  occupied  It  as  a  home- 
stead. Soon  thereafter  their  dwelling  was 
bnmed,  and  they  moved  to  another  bouse 
owned  by  them  in  another  part  of  tbe  dty, 
where  they  have  resided  ever  since.  Johamia 
Zwn  and  husband,  warranty  deeds  duly 
executed,  conveyed  lots  to  various  parties  ts 
foUows:  To  W.  0.  Ralston,  May  30.  1899: 
to  Webb  &  Bee,  July  S,  1899;  to  SalUe  P. 
Cromwell,  December  8.  1899;  to  Mrs.  A  R 
Bonner,  April  6,  1900:  to  Emma  Land.  JuIt 
19,  1900.  In  all  of  said  deeds  tbe  parcels 
sold  were  described  as  lota  and  blocte  *of  H. 
Zom's  subdlviidon  of  Block  373  of  the  dtj 
of  Corslcana,  Texas,*  setting  out  tbe  fidd 
notes,  calling  for  streets  and  alleys  as  shows 
by  said  map.  The  deed  to  Webb  &  Bee  ot 
July  S,  189B,  after  naming  tbe  lot  and  HoA 
tn  said  subdlvlalon,  redtes,  *a8  per  map  oo 
file  in  tbe  record  of  deeds  <^  said  fwimty.' 
and  In  the  deed  to  fiknma  Land  ot  July  19. 
1900,  afto*  naming  tbe  lot  and  blodc  of  said 
subdivision,  recites,  'as  per  map  or  plat  of 
same  recorded  In  the  deed  recMds  at  Naratn 
county,  Texas,  to  which  ref  eroice*- Is  msde' 
for  psrtlcniar  description,*  etc  Then  Is  na 
direct  evidence  as  to  when  tbe  map  was  re- 
corded. Said  map  Is  not  at^nowledged  tr 
either  H.  or  Johanna  Zom.  H.  Zom  exUblt- 
ed  the  map  to  the  purdiaans,  and  tbej 
bought  under  tbe  belief  that  th^  streets  la- 
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dicated  on  the  map  would  be  opened.  Tbe 
land  was  wholly  Incloaed  when  the  flnt  sale 
was  made,  and  fences  were  withdrawn  onljr 
as  lots  were  occupied,  and  only  so  far  as  the 
lots  sold  abutted  on  tbe  designated  streets. 
Mrs.  Zom  exhibited  the  map  to  one  por- 
chnser,  and  promised  to  open  the  street  abut- 
ting on  his  lot    A  portion  of  the  streets 
shown  by  the  map  were  opened  by  the  Zoms. 
In  1900  the  authorities  of  the  dty  of  Oor- 
slcana  tore  down  the  fence  Inclosing  the  un-  ! 
sold  portion,  and  entered  thereupon  and  be-  ' 
gan  to  improTe  the  streets,  claiming  that  the  [ 
same  had  been  dedicated  to  pnbUc  use.  This  i 
suit  on  January  4,  1902,  was  then  brought  ! 
to  restrain  further  action  of  tbe  dty,  and  to  j 
recover  possession  of  the  land.  Plaintlffe' 
petition,  among  oth^  things,  states  that  a 
former  proceeding  "was  Instituted  to  restrain 
tbe  city  from  trespassing  upon  said  property, 
and  a  temporary  injunction  was  issued  to 
that  end,  snd  that  thereafter,  to  wit,  about 
December  20,  1001,  said  proceeding  was  dis- 
missed without  their  consent,  and  that  since 
said  dismissal  said  city  was  again  trespass- 
-  lug,  etc.  The  dty  answered,  disclaiming  any 
right  to  the  land,  except  the  right  to  open 
and  Improve  tbe  streets  and  alleys  which  It 
claims  bad  been  dedicated  to  public  use. 

*^ue^lcns. 

"(1)  Can  a  married  woman  make  a  valid 
dedication  of  her  separate  realty  to  public 
twe?  If  BO,  Is  it  necessary  for  her  to  execute 
a  deed  for  tbat  purpose,  and  prlTlly  acknowl- 
edge the  same,  as  required  by  statnte  tor 
other  conveyances  by  her? 

"(2)  If,  in  answering  the  above,  yon  hold 
that  she  can  make  such  dedication  without 
tbe  statutory  acknowledgment,  do  the  facts 
as  above  stated  (Oiow  a  dedlcatiim  to  public 
use  of  the  streets  and  alleys  dea^nated  im 
aafd  map? 

"(3)  If  a  dedication  was  made,  was  tbe 
city,  under  the  circumstances,  authorized  to 
enter  upon  said  streets  as  stated,  and  Im- 
prove the  same,  over  the  protest  of  the 
Zoms?" 

Answer  to  the  first  and  second  qnestions: 
Tbe  facts  stated  by  the  court  show  tbat  Mrs. 
Zom,  joined  by  her  husband,  made  a  valid 
dedication  of  the  streets  and  alleys  In  ques- 
tion to  the  use  of  the  public.  Tbe  law  pre- 
scribes tbat,  when  a  married  woman  conveys 
lands,  her  separate  property,  she  must  ac- 
tcnowledge  the  deed  as  prescribed,  to  give  it 
tbe  effect  of  a  conv^nnce;  but,  wbm  the 
deed  has  been  executed  and  acknowledged  aa 
tbe  law  requires,  there  Is  no  difference  in  its 
effect  as  a  conv^ance  from  that  of  a  feme 
sole  or  of  a  man.  If  Mrs.  Zom  had  been  a 
feme  sole,  the  effect  of  her  deeds  would  be 
to  convey  to  each  one  of  the  purchase  of 
lots  a  right  to  have  all  the  streets  and  alleys 
represented  upon  tbe  map  or  plat  kept  open 
tor  public  use.  Her  deeds,  duly  executed, 
most  be  given  th^  full  effect  Oswald  v. 
Orenet,  22  Tex.  .94;  Helta  v.  City  of  St 


Lonls,  110  Ma  618^  19  S.  W.  7SS;  Bowan's 
Bncutor  V.  Town  of  Portland,  8  B.  Mon.  232; 
Mayor  and  Ck)uncll,  etc.,  v.  Franklin,  12  Ga. 
289;  Town  of  Derby  v.  Ailing,  40  Conn.  410; 
Meier  v.  Portland  Cable  Co..  16  Or.  600^  19 
Pac.  610,  1  L.  R.  A.  85a  In  the  case  of 
Oswald  V.  Qrenet,  before  dted,  this  court, 
quoting  from  a  case  dted,  said:  "If  the 
own»  of  land  lays  out  and  establishes  a 
town,  and  makes  and  exhibits  a  plan  of  the 
town,  with  various  plots  of  spare  ground, 
such  as  streets,  alleys,  quays,  etc.,  and  sells 
the  lots,  with  dear  reference  to  that  plan,  the 
purchasera  of  the  lots  acquire,  as  appurtenant 
to  ttidr  lots,  every  easement  privilege,  and 
advantage  which  the  plan  represents  as  be* 
longing  to  them,  as  part  of  tbe  town,  or  to 
their  ovrnem,  as  dtlzens  of  the  town.  And 
the  right  thus  passing  to  the  purchasers  Is 
not  tbe  mere  right  that  the  purchaser  may 
use  these  streets  or  other  public  places  ac- 
cording to  their  appropriate  purposes,  but  a 
right  vests  In  the  purchasers,  that  all  per- 
sons whatever,  as  their  occasions  may  re- 
quire or  Invite,  may  so  use  them.  In  other 
words,  the  sale  and  conveyance  of  lots  in  the 
town,  and  according  to  its  plan.  Imply  a 
grant  or  covenant  to  tbe  purchasera  that  the 
streets  and  other  public  places,  Indicated  as 
such  upon  the  plan,  shall  be  forever  open  to 
the  use  of  the  public,  free  from  all  dalm  or 
Interference  of  the  pn^rietor  Inconsistent 
with  such  use."  In  Rowan  v.  Portland,  be- 
fore dted,  tbe  court  said:  "Nor  can  It  be 
doubted  that  in  purchasing  and  paying  for 
his  lot  he  purchased  and  paid  for,  as  appur- 
tenant to  It,  every  advantage,  privilege,  and 
easement  which  tbe  plan  represents  as  be- 
longing to  It  as  a  part  or  to  Its  owner  as  a 
citizen,  of  the  town,  and  that  a  conveyance 
of  each  lot  with  reference  to  the  map,  or 
merely  as  a  part  of  the  town,  was  a  convey- 
ance of  all  these  apportenances,  as  ascertain- 
ed by  the  map,  which  Is  the  basis  of  tbe 
town,  as  such,  and  identified  with  it"  The 
effect  of  the  deed,  then,  from  Mra.  Zom  and 
her  husband  to  tbe  differant  purchasera  of 
lots  in  Zom's  Addition,  was  to  convey  to  such 
purchasera  the  right  that  they  and  all  per- 
sons should  be  permitted  to  use  the  streets 
and  alleys  for  the  purposes  designated  upon 
the  said  plat  far  all  time,  and  this  conv^- 
ance  vested  In  tbe  public  and  In  tbe  dty  of 
Corslcana,  as  the  organized  representative  of 
tbe  public,  the  right  to  take  possession  of 
and  use  said  streets  and  alleys  whenever  the 
progress  and  development  of  tbe  town  should 
make  it  necessnry  so  to  do.  Meier  v.  Port- 
land, before  dted;  Elliott  on  Roads  &  Streets, 
§  118;  Town  of  Derby  v.  Ailing,  before  dted. 
It  Is  objected  on  the  part  of  Mrs.  Zom  that 
there  has  been  no  acceptance  by  the  dty  of 
the  dedication.  There  was  no  necessity  for 
such  acceptance,  to^  the  right  which  vested 
In  tiie  purchasera  of  the  different  lots,  and 
through  them  in  the  public,  was  Irrevocable. 
It  was  not  expected  that  the  streets  and  a^ 
leys  abonld  all  be  opened  at  onee^  bu^  as  !■ 
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well  known  In  tlie  history  of  each  transac- 
tions, many  yean  might  elapse  before  tbe 
settlement  of  tbat  part  of  the  city  would  re- 
quire the  nse  of  anch  itreeta.  In  the  cftse 
of  Meier  t.  Portland,  before  cited,  tbe  court 
said:  "Nor  does  the  prc^rletor  or  the  por^ 
chasers  anticipate  that  all  the  streets  shown 
upon  tbe  plat  will  be  Immediately  opened  and 
used.  It  Is  generally  known  and  understood 
that  a  large  portion  ta  them  will  not  be  re- 
quired for  nse  for  many  years  after  the  town 
ifi  laid  out,  that  tbdr  necessi^  will  depend 
upon  Its  fntore  derelottment  and  growth,  and 
that  they  will  remain  in  alMyance  until  the 
public  exigencies  d^ands  that  they  be  open- 
ed and  Improved.  Nor  does  the  dedication 
Impose  any  snch  burden  upon  tbe  public  as 
would  imply  ttiat  Its  Aocq^nce  might  be 
refused." 

To  the  third  question  we  answer:  Tbe  city 
of  Corslcana  had  the  legal  right  to  remove 
the  fences  from  the  streets  in  question.  Arti- 
cle 87S,  Rev.  8t  1885,  confers  power  upon  the 
city  council  **to  have  the  exclusive  control 
and  power  over  the  streets,  alleys,  public 
grounds  and  highways  of  the  city  and  to 
abate  and  remove  encroachments  or  obstmc- 
tions  thereon."  The  city,  having  a  legal  right 
to  tbe  possession  and  control  of  the  streets, 
was  by  the  statute  empowered  to  enter  upon 
the  said  streets  and  remove  whatever  of  ob- 
atmctioiiB  might  be  fonnd  therein.  Helti  t. 
St  Ixmls,  before  cited. 


SAMPSON  V.  8TATB. 
(Oonrt  tf  Orimlnal  Appeals  of  Texas.  Jan.  20, 

1904.) 

CRIMINAL  LAW  —  APPEAL  —  REVIEW  —  BTATB- 
MENT  OF  FACTS— FILING  AFTER  TERM— EX- 
TENSION OF  TIMS-FAILURB  TO  ENTER  OR- 
DER. 

1.  The  refusal  of  a  continuance  and  the  In- 
Btmctlons  arc  not  rsvlewable  In  the  abssnes  of 
■  statement  of  facts. 

On  Rdiearlog. 

2.  Acts  28th  Leg.  p.  82,  S  1,  &  2B,  provides 
that  a  party  may  oe  granted  w  days  after  the 
■djonnunent  of  the  term  to  file  a  statement  of 
facta,  by  an  order  to  that  effect  entered  on  the' 
docket.  Held,  that  where  defendant's  motion 
for  20  days  In  which  to  file  a  statement  of  facts 
was  granted,  but  the  court  inadvertently  failed 
to  enter  the  order  on  the  docket,  a  statement 
filed  aftw  adjournment,  and  within  20  days, 
could  not  be  eonsldmd  on  appeaL 

Appeal  from  District  Oourt,  Jefferwm 

County;  W.  H.  Pope,  Judge. 

Sam  Sampson  was  convicted  of  murder  In 
tbe  second  d^rree,  and  be  appeals.  Affirmed. 

R^earing  denied. 

Howtb  &  Adams,  for  appellant  Howard 
Msrtln,  Asst  Atly.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
mnrder  In  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  In  the  peniten- 
tiary for  a  term  of  15  years.  An  examina- 
tion of  the  transcript  shows  that  the  term  of 


the  court  adjourned  on  November  28,  1903, 
and  the  statement  of  facts  was  filed  Decem- 
ber 1,  lOOB.  There  is  no  order  In  tbe  zecMd 
granting  defendant  the  right  to  file  state- 
ment of  facts  after  the  adjournment  of  the 
term.  Omseqnaitly  the  facts  cannot  be  coo- 
sidered.  In  moticm  tor  new  trial,  qipdlaot 
inslBts  that  the  court  erred  In  refusing  his 
application  for  continuance,  and  In  the  cba^ 
applying  the  law  of  self-defense  to  the  ftcts. 
These  matters  cannot  be  reviewed  In  tbe 
absence  of  tbe  facts. 

No  «Tor  app^uring  In  the  record,  tbe  Judg- 
ment la  affirmed. 

On  Rehearing. 

(Feb.  24,  1904.) 

The  Judgment  was  affirmed  at  a  former 
day  of  this  term,  and  is  now  before  as  on 
rehearing,  in  tbe  original  (pinion  we  held 
we  could  not  consider  the  statement  of  facts 
in  the  absence  of  an  order  autborizii^  the 
same  to  be  filed  after  the  adjoonunrait  of  tbe 
term  of  court.  Attached  to  appellantfs  mo- 
tion for  rehearing  is  the  affidavit  of  Bon. 
W.  H.  Pope,  the  Judge  presiding  at  tbe  trial 
of  this  case,  showing  the  following  tacts  In 
reference  to  said  order:  That  on  the  31st 
day  of  October,  1903,  motion  for  new  trial 
was  duly  presented  In  the  case  of  State  of 
Texas  v.  Bam  Sampson,  l^e  same,  after 
argument,  was  overruled,  and  defendant 
gave  notice  of  appeal  to  the  Court  of  Criml- 
nal  Appeals  of  the  state  of  Texas.  That  de- 
fendant's counsel  asked  that  an  order  be  en- 
tered granting  defendant  20  days  after  ad- 
journment in  which  to  file  statement  of  ftictc 
and  bUl  of  exceptions,  and  tbe  court  granted 
the  order,  and  told  counsel  he  would  entu-  It 
That  the  Judge  was  then  on  the  bencli,  with 
the  motion  docket  before  blm,  and,  while 
counsel  was  present,  began  the  making  of 
the  entry  on  the  docket  of  said  order.  That 
be  made  a  partial  entry  of  such  request  on 
the  docket;  but,  on  account  of  some  interfei^ 
ence,  as  he  verily  believes,  he  omitted  to  es- 
ter the  order  that  defendant  be  allowed  20 
days  in  which  to  make  out  and  file  sta^ 
ment  of  facts  and  bill  of  exceptiona.  That 
the  fanlt  to  so  make  said  entry  was  pnrel; 
the  Judge's  fault,  and  the  failure  to  ester 
the  same  upon  the  docket  was  the  act  of 
omission  of  the  court  By  the  acts  of  the 
Twenty-Mghth  L^islatnre  (section  1,  p.  32, 
c.  2^  it  Is  provided  "that  parties  to  casses 
tried  in  the  district  and  county  courts  of  this 
state  may,  by  having  the  ordw  to  that  ef- 
fect entered  on  the  docket,  be  granted  twoi- 
ty  days  after  the  adjournment  of  tbe  tarn  at 
which  said  cause  may  be  tried,  to  present 
and  have  approved  and  filed  the  statement  of 
facta  and  bill  of  exceptions."  We  bold  itet 
under  this  statute,  It  is  the  ImperatlTe  duty 
of  counsel  for  appellant  to  see  tliat  saM  or- 
der is  entered  by  tbe  Judge  on  tbe  dodcet, 
and  Inadvertence  or  neglect  on  tibe  part  of 
Uie  Judge  will  not  excuse  appellaat^s  oovnari 
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for  the  failure  to  hare  this  order  so  entered. 
Under  the  old  article  In  reference  to  filing 
statement  of  facta  after  adjournment  of  the 
term,  we  held  It  was  the  duty  of  coanBel  for 
appellant  to  see  that  the  10-day  order  was 
properly  entered  of  record— Smith  y.  State 
(Tex.  Cr.  App.)  53  S.  W.  632;  Brown  t.  State 
(Tex.  Cr.  App.)  44  S.  W.  174;  Denton  v. 
State,  42  Tex.  Cr.  B.  428,  60  S.  W.  670-and, 
where  there  was  a  failure  to  so  enter  said 
order,  we  would  not  consider  the  statement 
of  facts.  We  see  no  occasion,  under  the  ar- 
ticle now  under  consideration,  of  changing 
the  rule,  but  still  hold  it  Is  the  duty  of  ap> 
pellant's  counsel  to  see  the  order  Is  so  en- 
tered. 

Without  the  facts,  which  we  are  not  au- 
thorized to  consider,  we  see  no  reason  for 
changing  the  original  opinion.  The  motion 
for  nhearing  la  accordingly  oTemiled. 


MUHRAY  T.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.  Jan.  20, 
1904.) 

HtTRDHR— PLKA,  OF  aUILTT— TRIAL-DKORBB 
or  OBIMB— INSTRUCTIONS. 

1.  Under  Pen.  Code  18D3,  art  012,  prorld- 
Ing  that  if  ■  Jury  shall  find  any  peraon  guilty 
of  mnrder  they  shall  also  find  the  degree,  and 
that  if  any  peraon  shall  plead  guilty  to  mnrder 
a  jnry  shall  be  snmmoDed  to  find  the  degree, 
«tc^,  the  court  is  not  reqalred  to  charge  on  mnr- 
der In  the  second  degree,  where  after  a  plea  of 
guilty  to  a  charge  of  mnrder  the  eridence  ex- 
cludes murder  In  the  second  degree. 

Appeal  from  District  Court,  Jeflersm  Conn* 
ty;  W.  H.  Pope,  Judge. 

WUllam  Murray,  alias  Michigan  Kidd,  was 
conTlcted  of  murder,  and  appeals.  Affirmed. 

Matt  Cramer,  for  appellant  Howard  Mar- 
tfn,  AsBt  Atly.  OeiL.,  for  tbe  State. 

BROOKS,  J.  The  record  shows  that  an>el- 
lant  pleaded  guilty  to  fbe  indictment  char- 
ging murder  In  the  first  degree,  and  after 
tbe  Introduction  of  the  eridence  the  Jury  re- 
turned a  verdict  of  guilty,  assessing  bis  pun- 
ishment at  death.  The  plea  was  received 
after  appellant  had  been  duly  warned  by  the 
court  as  the  law  requires  In  Buch  cases.  The 
state  introduced  ample  evidence  to  sbow  the 
commission  of  tbe  olfense  and  appellant's 
connection  therewith.  In  our  opinion  the  evi- 
dence cleady  demonstrates  that  appellant 
vras  guilty  of  murder  In  the  flnit  degree,  and 
Oioronghly  auttwrized  the  extrane  penalty 
of  the  law. 

Vo  error  appearing  in  tbe  record,  the  Judg- 
ment Is  afflixned. 

On  Rehearing. 

(Feb.  24.  1904.) 

The  Judgment  was  affirmed  at  ft  farmer 
day  of  this  term,  and  is  before  us  on  rehear- 
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ing.  Appellant  insists  that  where  defend- 
ant has  pleaded  guilty  It  is  error  for  tbe 
court  to  instruct  the  Jury,  either  directly  or 
by  implication,  that  the  plea  of  guilty  is  a 
plea  of  guilty  of  the  highest  grade  charged, 
as  was  done  In  this  case.  In  support  of  this 
contention  appellant  cites  Sanders  t.  State, 
18  Tex.  App,  372;  Giles  t.  State,  23  Tex.  App. 
281,  4  S.  W.  886.  Tbe  statutes  provide  that 
if  a  Jury  shall  find  any  person  guilty  of  mur- 
der they  shall  also  find  by  their  verdict 
whether  It  Is  of  the  first  or  second  degree, 
or,  If  any  person  shall  plead  guilty  to  an 
indictment  for  a  murder,  a  Jury  shall  be  sum- 
moned to  find  of  what  degree  of  murder  he  is 
guilty;  and  in  either  case  they  shall  also 
find  tbe  punishment.  It  does  not  appear  In 
the  Sanders  Case  that  any  evidence  was  In- 
troduced on  the  plea.  Be  this  as  It  may, 
tbe  case  does  support  appellant's  contention 
that,  where  defendant  pleads  guilty  to  an 
Indictment  charging  mnrder  In  tbe  first  de- 
gree, It  Is  the  duty  of  the  Jury  to  find  of 
what  degree  of  murder  be  Is  guilty.  Howev- 
er, this  case  was  practically  overruled  In 
Blocker  v.  State,  27  Tex.  App.  10,  10  B.  W. 
430.  In  that  case  it  was  held  that,  the  ac- 
cused being  on  trial  for  murder,  under  the 
law  of  this  state  it  Is  not  tbe  duty  of  the 
trial  Judge  In  mnrder  cases,  without  regard 
to  tbe  evidence  adduced,  to  Instruct  tbe  Jury 
as  to  tbe  law  of  murder  In  the  second  degree; 
but  It  was  held  that,  notwithstanding  the 
apparent  plausible  construction  of  tbe  stat- 
ute upon  which  tbe  proposition  is  maintain- 
ed, the  doctrine  obtains  in  this  state  that  the 
trial  court  may  decline  to  submit  to  the  ^ury 
the  issue  of  murder  In  the  second  degree 
when  the  evidence  wholly  falls  to  present 
that  lasne.  In  Martin  v.  State,  36  Tex.  Or. 
App.  632,  86  S.  W.  587,  88  S.  W.  194,  we  held, 
on  a  trial  for  mnrder,  where  defendant  per- 
sists in  pleading  guilty  to  tbe  chaige,  article 
712,  Pen.  Code  1896,  requires  that  two  things 
be  dime:  First,  a  jury  must  be  summoned; 
second,  evidence  must  be  adduced,  and  the 
Jury  impaneled  to  find  the  degree  of  murder; 
and  this  cannot  be  waived.  In  addition  to 
this,  tbe  court  should  Instruct  the  Jury  as  to 
tbe  elements  of  murder  In  the  first,  and.  If 
necessary,  mnrder  In  the  second,  degree. 
The  trial  is  precisely  the  same  under  the  plea 
of  guilty  as  under  the  plea  of  not  guilty.  A 
plea  of  guilty  Is  not  tantamount  to  a  con- 
fession of  murder  In  tbe  first  degree.  Under 
the  facts  of  tbe  case  before  us.  the  evidence 
conclusively  shows  appellant  is  guilty  of 
murder  In  the  first  degree;  and  his  plea  of 
guilty,  as  stated  above,  will  be  treated  as  a 
plea  of  toot  guilty.  Where  the  evidence  ex- 
cludes murder  in  the  second  degree,  the  plea 
of  guilty  does  not  require  the  court  to  charge 
on  murder  In  the  second  degree.  Under  ap- 
pellant's plea  of  guilty,  the  court  correctly 
instructed  on  mnrder  in  the  first  degree  only. 
This  was  amply  authorized  by  tbe  evidence. 
But,  as  stated,  If  the  evldoice  bad  suggested 
murder  In  tbe  second  degree*  then  It  would 
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havQ  been  tbe  duty  of  the  oonrt  to  have  sub- 
mitted murder  In  the  second  degree. 

We  lee  no  reason  for  changlxis  the  original 
opinion,  and  the  motion  tax  xebearing  la  mo- 
cordlngiy  oTemUed. 


WILLIAMS  T.  STATE. 

(Gout  of  Criminal  Appeals  of  Texas.  Ftb.  lOl 
1904.) 

BSTRATB-^AKINQ  UP  AND  VBDHQ. 

L  Under  Pen.  Code  1895.  art  918,  maUng  It 
aa  offense  for  one,  irithoiit  complyinf  with 
tile  laws  regolating  estrars,  to  take  np  and 
use  or  otherwise  dispose  of  an  estraTi  one  who 
takin  np  a  stray  hos,  aod  pots  it  lu  the  pen 
with  his  own,  for  the  purpose,  accordloK  to  his 
eridenc^  of  protecting  liis  crops — keeping  and 
feeding  it  there  with  them  (or  severai  months, 
till  it  sets  ont.  or  Is  tamed  out,  and  dies — is 
not  giiilt7,  the  animal  not  bdng  nsed. 

Appeal  from  Denton  Oounty  Oonrt;  L  D. 
Ferguson,  Judge. 

EL  Williams  ax^Kala  Crom  a  amvlctloiL 
Bereraed. 

Howard  HarUn,  Aaat  Att7.  GeiL,  for  the 
SUte; 


DAVIDSON.  P.  J.  Appellant  was  cbai^ 
with  taking  np  and  nslng  a  bog  which  is  al- 
leged to  have  been  an  estray.  Article  918, 
Pen.  Code  1885,  reads:  "If  any  person  shall, 
without  complying  with  the  laws  regolating 
estrays,  take  up  and  use  or  otherwise  dis- 
pose of  any  animal  coming  within  the  mean- 
ing of  an  estray,  he  shall  be  punished  as  pre- 
scribed in  the  preceding  article."  The  evl- 
deoce  seems  to  be  uncontroverted  to  the  ef- 
fect that  appellant  took  up  a  stray  hog,  and 
put  It  In  a  pen  with  his  own  hogs;  and  that 
It  remained  there  from  six  to  eight  months  to 
over  a  yrar  (the  witnesses  disagreeing  as  to 
the  length  of  time);  that,  while  remaining  In 
the  pen,  appellant  treated  this  hog  as  he  did 
bis  own  (fed.  them  In  same  way);  that  It  re> 
mained  there  ontil  it  got  out,  or  was  turned 
out,  and  filed.  Appellant's  evidence,  both  by 
himself  and  other  witnesses,  Is  to  the  efitect 
tbat  he  took  the  hog  up  because  he  had  plant- 
ed some  potatoes,  and  was  protecting  that 
part  of  his  crop  against  this  and  bis  own 
hoga  This  Is  the  case.  The  question  is, 
does  the  evidence  justify  a  conviction  under 
article  918,  supra.  We  do  not  believe  the 
facts  constitute  a  vlolaticai  of  that  article. 
That  statute  seems  to  contemplate  that  the 
animal  must  not  only  be  taken  up,  but  must 
be  used.  This  hog,  so  far  as  the  evidence 
before  us  shows,  was  not  used,  unless  it  was 
for  the  purpose  of  eating  whatever  food  may 
have  been  given  it  by  defendant  This  char- 
acter of  use  is  not  contemplated  by  the  stat- 
ute. As  the  record  \9  before  ns,  we  do  not 
believe  the  facts  Jnstlfy  the  conviction  under 
the  charge  specified  in  the  pleadings. 

The  Judgment  ia  reversed,  and  the  cause 
remanded. 


Eb  parte  WHEXSL 
(Oonrt  of  Criminal  Appeals  of  Texan.    Fsb.  24, 

1904.) 

IKTOXIGATINO  ZJQUORS— LOCAI<  OPTION-CKB- 

ahon  of  oistrigt-^wbbb  of  couuft- 

8I0HBRS'  COUBT^TATUTORT  PROVUIONS- 
VAXJDITT. 

LOtmst.  art  16,  |  20;  which  rwinins  the 
Legialature  to  enact  a  law  wfaerebr  a  local 
option  may  be  effected  in  any  county,  jnatice's 
precinct,  town,  or  city,  or  such  subdivision  of  a 
county  as  may  be  designated  by  the  commiiwniir 
ws'  court,  mders  void  an  act  autlMuisinK  dw 
ooouuissioiiartf  court  to  designate  a  aolMfivWM 
of  a  oonntr  composed  of  seven  JoatieeB'  predncts 
for  the  holding  of  a  local  optuHi  alectiaii. 

Appeal  from  Brath  Cbunty  Oonrt;  L.  X. 
Ftank,  Judge. 

Application  by  Will  W«lls  for  a  writ  of 
habeas  corpus.  From  a  judgment  denying 
the  writ  and  remanding  him  to  custody*  hs 
appeals.  Berersed. 

Nugoit  &  Carter  and  J.  E.  MoOarty,  for 
appellant  Howard  Martin,  Aast.  Att7.  Gen, 
for  tb9  Stata. 

BROOKS.  J.  Appellant  was  arrested  by 
the  sheriff  of  Brath  county  lind^  a  ca^as 
and  complaint  charging  him  wltti  Tiolatiog 
the  local  option  law  In  f<nce  in  EratSi  county 
in  justices'  precincts  1,  2,  S,  4.  5,  6,  and  8. 
He  applied  to  the  county  Judge  to  be  dis- 
charged under  the  writ  of  habeas  corpus, 
which  uptm  bearing  was  d^ed,  and  he  was 
remanded  to  custody  and  appeals.  He  con- 
tends that  inasmuch  as  the  local  cation  elec- 
tion was  held  for  a  subdivision  of  Brath 
county  designated  by  the  commissioners' 
court,  which  consisted  of  a  combination  of 
seven  justices'  precincts,  he  Is  entitled  to  bis 
discharge,  under  the  decision  in  Ex  parte 
Heyman.  78  S.  W.  349,  from  Coofce  comitr. 
The  majority  i^lnlon  in  that  case  holds  that 
the  act  of  the  Legislature  anthoriziog  the 
commissioners'  court  to  designate  "sabdivt- 
aloDB"  by  combining  justices'  precincts  vio- 
lated section  20  of  article  IS  of  the  Oonstlta- 
tion.  Accordingly  It  Is  held  that  the  local 
option  law  was  not  pnqwly  voted  upon  in 
the  seven  precincts  of  Erath  count;;  that  the 
election  was  illegally  held,  and  appeUant 
entitled  to  be  dlscbarged. 

The  judgment  of  the  lower  court  Is  ac- 
cordingly reversed,  and  appellant  ordered 
discharged. 


IRVINGTON  V.  STATH. 
(Oonrt  of  Orlmlnal  AH>eals  of  Texas.    Feb.  10. 
1904.) 

JAIL  DBUVBRT— WHAT  CONSTITUTKS  A  JAIU 

1.  A  building  Qsed  as  a  Jail,  and  la  ir^A  a 
prisoner  Is  confined  (or  a  Ttoiation  of  law.  is 

within  the  protection  of  the  statute  pniushiDK 
jnil  delireries,  thongb  It  Is  not  sltoated  in  as 
incorporated  town,  and  is  not  the  propnty  of 
tbfl  county. 

Appeal  tnm  District  Oourt*  Wood  Oaanty: 
XL  W.  SImpwHi,  Judges 
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B.  T.  Irrtngton  wu  comUtaA  of  breaking 
Into  a  Jail  and  leacninc  a  priMoer,  and  ap- 
peals. Afflrmed. 

Howard  Martin,  Aaat  Atty.  Oen.,  tor  tba 

State. 

DAVIDSON,  P.  J.  Appellaot  was  con- 
victed  for  breaking  Into  jail  and  rescuing  a 
prisoner.  The  name  of  the  prlSMier  was 
Hugh  J.  Bussell,  and  be  tiad  been  placed  in 
Jail  for  disturbing  ttie  peace.  Appellant  and 
Bussell  had  gone  to  a  religious  meeting, 
■where  they  became  boisterous,  and  for  this 
reason  Russell  was  arrested  and  put  In  jail 
for  tbe  night.  Appellant  fwced  the  door 
open,  and  released  Bussell.  The  indictment 
sufficiently  charges  the  offense,  and  the  evi- 
dence supports  the  c(»iTlctlon. 

Appellant  requested  a  charge  to  the  effect 
that  If  the  jail  was  not  In  an  incorporated 
town,  and  was  situated  on  Dr.  Smith's  land, 
and  built  by  private  subscription,  the  seme 
did  not  belong  to  Wood  county;  therefore,  if 
the  jury  believed  these  facts,  the  house 
broken  Into  was  not,  in  contemplation  of 
law,  a  jail.  This  charge  was  properly  re- 
fused. It  was  not  necessary  that  the  town 
should  be  incorporated,  to  constitute  the 
structure  a  jail;  nor  was  it  necessary  that 
it  should  be  the  property  of  Wood  county, 
under  our  statute.  It  waa  used  as  a  jail  or 
calaboose;  and  when  that  Is  the  case,  and 
the  prisoner  is  confined  for  a  violation  of  tbe 
law.  It  la  under  tbe  protection  of  the  atat 
vte. 

We  fiiid  nj  envr  in  the  record.  Thb  lodg- 
ment la  affli-nied. 


HAM  STATBL 

(Court  o:  Criminal  Appeals  of  T«aa.  Fsb.  10, 
1801) 

RAPS  —  WITNBSSBS  —  OOXFBTENOT  —  DISGRB- 
TION  OF  TRIAIi  COtTRT— LKADINO  QUBSTIONS 
— ABSSNGB  OF  PRBJUDIOA-APFBtAl>-BILl>  OF 
EXCEPTION& 

1.  Bill*  of  exceptions  to  tbe  competency  as 
a  witness  of  prosecutrix  In  rape  are  not  re- 
viewable where  her  testimony  Is  not  shown 
therein. 

2.  The  competency  as  a  witness  of  prosecutrix 
in  rape,  on  acconnt  of  her  youth  and  lack  of 
intelHfrence,  Is  a  matter  within  the  sonud  dis- 
cretion of  the  trial  judge. 

3.  A  conrietion  of  rape  would  not  be  reversed 
<m  account  of  leading  questions  asked  of  prose- 
cotrlx,  where  she  was  a  young  child,  timid  and 
embarrassed,  in  the  absence  of  a  clear  diowing 
of  injury  to  defendant's  rights. 

4.  It  is  wittiin  the  discretion  of  the  court  to 
permit  the  Introduction  of  testimony  at  any 
time  before  the  argument  is  closed. 

Appeal  from  District  Court,  Orayson  Coun- 
ty: Rice  Haxey,  Judge. 

Jobn  Ham  was  convicted  of  rape,  and  ap- 
peala.  Affirmed. 

Howard  MarOn,  Aaat  At^.  Gen.,  tor  the 
State. 

t  «•  Bee  Crtmioal  Law,  vol.  U,  Cent^Olg,  |  lOl 


BROOKS,  J.  Appellant  was  eonvicted  of 
rape,  and  hla  puntshment  assessed  at  confine- 
ment In  the  penitentiary  for  a  term  of  10 
years. 

He  complains  that  the  court  erred  In  per- 
mitting prosecutrix,  who  was  only  11  years 
of  age,  to  testify  aa  a  witness;  hla  in- 
sistence being  that  she  waa  not  of  sufficient 
Intelligence  to  tmderstand  tbe  nature  and  ob- 
ligations of  an  oath.  This  matter  Is  pre- 
sented by  two  blUa  of  exceptions,  neither  of 
which  show  the  testimony  of  prosecutrix. 
We  cannot  review  the  bills  In  the  absence 
of  her  testimony.  However,  the  matter  of 
the  competency  of  the  witness  was  wlQiln 
the  sound  discretion  of  the  trial  judge,  and 
we  cannot  say,  even  waiving  tbe  d^ect  in 
the  bill  cited,  that  he  abused  hla  dl8.n«tlon. 

Bill  No.  2  complains  of  the  court  permit- 
ting state's  counsel  to  aak  prosecDtrlx  lead- 
ing qnestiona.  This  bill  has  tbe  same  defects 
as  the  other  bills,  in  that  It  ftlla  to  show 
the  answer  given  by  witness.  The  court 
states,  however,  that  prosecutrix  was  a  child, 
very  timid,  and  seemed  very  much  embar- 
rassed when  Interrogated.  Under  circum- 
stances of  this  character,  we  will  not  reverse 
a  case  for  the  asking  of  leading  questions, 
unless  there  Is  a  clear  Injury  shown  to  tbe 
rights  of  appellant. 

Appellant  also  Insists  that  the  court  erred 
in  permitting  Dr.  Freeman  to  testify  after 
the  state  and  dtfendant  had  closed  their 
testimony.  It  Is  within  the  discretion  of 
the  court  to  permit  the  Introduction  of  testi- 
mony at  any  time  before  tbe  argument  is 
closed.  The  explanation  of  the  court  to  tbe 
bill  shows  that  no  Injury  was  wrongbt  to  the 
rigbts  of  appellant. 

Appellant's  last  Insistence  la  tbat  the  evi- 
dence Is  Insnfflclent  to  support  the  verdict 
The  evidence  of  tbe  prosecutrix  alone  Is  not 
sufficient.  However,  we  take  It  that  the  evi- 
dence of  the  father.  In  connection  with  ap- 
pellant's confession  and  the  testimony  of  the 
physician  who  examined  the  private  parts  of 
prosecutrix.  Is  sufficient  to  show  penetration. 

No  error  appearing  In  the  record,  the  judg- 
ment Is  affirmed. 


RBDDBN  T.  STATBL 
(Court  of  Criminal  Appeals  of  Texas.  Fek  10, 
1904.) 

ASSAULT— INTENT— BURDEN  OF  PROOP-FAIL- 
URE  TO  OBJECT  TO  INSTRUCTION— RESISTING 
ASSAULT  —  NBCBS8ART  FORCE  —  PROPRIETY 
OF  INSTRUCTION. 

1.  In  a  prosecution  for  assault,  any  error  In 
instructing  that  It  rests  with  tbe  one  infiicting 
a  violent  injury  to  show  accident  or  inoocent 
Intention  Is  not  ground  for  reversal,  in  the  ab- 
sence of  an  objectioD  taken  below. 

2.  Where,  in  a  prosecution  for  assault,  it  ap- 
pears that  the  prosecutor  made  the  first  assault 
on  defendant,  using  only  his  hands,  and  that 
defendant  immediately  struck  him  with  a  knife, 
an  instruction  that,  miere  violence  Is  permitted 
to  effect  a  lawful  purpose,  only  that  degree  of 
force  must  be  used  which  is  uecesaaty  to  effect 
such  purpose,  is  proper. 
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Appeal  from  Qrlmra  Oonnty  Court;  J.  O. 
UcDonald,  Judge. 

LJge  Redden  was  convicted  of  assault, 
and  appeals.  Affirmed. 

Howard  MartUi,  Aast  Att^.  Gen.,  Cor  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  simple  assault,  and  bis  punishment  as- 
sessed at  a  fine  of  $5:  bence  this  appeaL 

There  Is  nothing  in  appellant's  contention 
that  the  complaint  should  be  qnasbed  be- 
cause not  signed.  The  original  has  been 
sent  up,  and  the  name  of  the  affiant  aniears 
to  be  affixed  thereto. 

Appellant  excepted  to  the  court's  charge, 
but,  In  our  opinion,  none  of  the  exceptions 
are  well  taken.  The  court  did  not  Instruct 
the  Jury  that  the  knife  in  question  was  a 
deadly  weapon,  but  left  the  jury  to  deter- 
mine that  question,  as  we  read  the  Instruc- 
tion; but  evidently  they  did  not  consider  the 
knife  a  deadly  weapon,  as  tbey  only  found 
appellant  gull^  of  a  simple  assault. 

We  note  tbat  appellant  objected  to  the  con- 
cluding paragraph  of  the  court's  charge  No. 
4.  There  was  no  error  In  this  portion  of  the 
cbarge.  It  there-  was  any  error,  it  was  in 
the  preceding  portion  of  said  charge,  which, 
In  effect,  told  the  Jury  tbat  an  Injury  caused 
by  Tiolence  to  the  person  intended  to  be  In- 
jured la  presumed,  and  It  rests  with  the  per- 
son Inflicting  tbe  injury  to  show  accident  or 
Innocent  intention.  This  Is  statutory,  but  it 
appears  shifted  the  burden  of  proof.  How- 
ever, as  stated,  no  objection  was  taken  to 
this  portion  of  the  charge,  and  It  cannot  be 
revised.  We  think  the  court  very  properly 
told  the  Jury  that  where  violence  is  permit- 
ted, to  effect  a  lawful  purpose,  Mily  that, 
degree  of  force  must  be  used  which  Is  nec- 
essary to  effect  said  purpose.  This  Issue  was 
directly  Involved  in  the  case,  as  unquestion- 
ably the  prosecutor  made  the  first  assault  up- 
on appellant,  though  only  with  bis  liands. 
Defendant,  according  to  the  testimony,  im- 
mediately struck  htm  with  a  knife,  and  the 
question  to  be  determined  by  tbe  Jury  in  the 
case  was  whether  or  not  the  force  used  was 
excessive.  The  court  might  have  gone  fur- 
ther In  charging  on  this  subject  than  it  did, 
but  no  special  Instruction  was  asked,  and 
no  question  raised  as  to  further  Instruction. 

.There  being  no  error  in  tbe  recurd,  tbe 
Judgment  Is  affirmed. 


OUNNINOHAM  t.  STATE. 

(Court  of  Orlmlaal  Appeals  of  Texas.   Feb.  10, 
1904.) 

CARRYINQ  PlSTOLr-JUSTIFTING  CIRCUMSTAN- 
CES—IMPENDING DANGER. 

1.  One  who  la  Id  imtnineot  and  threatening 
danger  at  a  place  where  there  are  no  officers  of 
the  law  is  not  guilty  of  violating  the  law  against 
carrying  a  pixtol  because  he  arms  himself  there- 
with in  preference  to  withdrawing  from  or  stay- 
iug  away  from  the  vicioity  of  the  danger. 


Appeal  from  Palo  Pinto  County  Court;  w. 
E.  McConnell,  Judge. 

U  P.  aUas  Will  Cunningham  vrms  convicted 
of  unlawfully  carrying  a  pistol,  asid  SKi^sii. 
Reversed, 

J.  Hall  Bowman,  for  appellant.  Hovaid 
Martin,  Asst.  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  for 
unlawfully  carrying  a  pistol,  and  his  ponlsb- 
ment  assessed  at  a  fine  of  $25. 

Bills  of  exceptions  Nos.  1  and  £  do  not 
show  any  error,  in  the  light  of  the  exptau- 
tion  of  the  trial  court  appended  to  said  bUIii. 

In  motion  tor  new  trial  appellant  com- 
plains of  the  following  portion  of  the  cimrgt 
of  the  court:  "You  are  further  charged  tliai 
defendant  had  a  right  to  arm  hlmBelf,  if  it 
was  done  for  the  purpose  of  defending  tihs- 
self  or  bis  family  against  serious  bodily  In- 
jury or  death,  and  tbe  danger  was  so  imati- 
nent  and  threatening  as  that  he  could  m 
have  time  to  procure  the  protection  of  the 
law.  This  right,  howew,  would  be  compn- 
mltted  if  you  should  find  from  tbe  evIdeiKf 
that  defendant  could  have  avoided  the  dan- 
ger by  withdrawal  from  Its  vicinity  or  by 
staying  away  from  the  vidnlly  of  such  dan- 
ger." The  evidence  shows  defendant  was  st 
a  picnic,  with  others,  camped  tba«  for  i 
day  or  so.  No  officers  were  near  the  picoie 
grounds,  according  to  this  record.  If  tbe 
danger  was  Imminent  and  threatening,  de- 
fendant would  not  have  to  withdraw  frc^i 
the  vlcinl^  or  stay  avray  from  the  Tidnlt; 
of  such  danger.  We  think  the  charge  wis 
erroneous. 

For  tbe  error  discussed,  the  Judgment  li 
reversed,  and  the  cause  remanded. 


PERRIN  V.  STATE. 

(Court  of  Criminal  A[^als  of  Texas.    Feb.  10, 
1904.) 

MANSLAUGHTER  —  INSTRUCTIONS  —  KLE1IKST3 
OF  OPFBNSB— INTENT— RBPKTinON—APPU- 
CATION  TO  FACTS— SKLP-DEPENSB—REA^S- 
ABLB  DOUBT— UAIIUNQ  OF  DBFENDAKT. 

1.  The  Statute  relative  to  manslaughter  pr> 
vides  that  where  a  party,  with  a  weapon  soc 
calculated  to  kill,  does  kiO  in  a  sudden  trans^Kot 
of  passion,  he  is  not  guilty  of  manslanj:blK 
unless  the  intent  to  kill  evidently  appears.  In  < 
prosecution  for  manslaughter  it  appeared  tint 
decedeut  struck  defendant  twice,  and  then  tun- 
ed from  him;  whereupon  defendant  stmck  d*f^ 
dent  on  the  head  with  a  stick  four  and  a  bfiif 
feet  long  and  one  and  a  half  inches  in  diameie:- 
the  blow  resaltlDg  in  death.  The  court  ii?- 
stnicted  that  if  the  Jury  believed  that  def«l- 
ant,  with  the  stick,  which  they  found  w»e  i 
deadly  weapon  or  instrumeut  reasonably  catlca- 
lated  to  produce  death  by  the  manner  of  its  ic% 
In  a  sudden  transport  of  paadon.  arooaed  fc? 
adequate  cause,  and  not  in  self-defense  againA 
an  unlawful  attaclc,  etc.,  nnlawfully  struck  sai 
killed  decedent,  be  would  be  guilty  of  nue- 
slsughter.  HcU,  tbat  tbe  iustractioo  was 
neous  as  omitting  the  element  of  intent  to  ial 

2.  It  is  error  in  a  criminal  ease  to  freqo«itlT 
repeat  a  principle  of  law  involved  so  as  to  en- 
ate  an  impression  on  the  jurors*  minds  u  » 
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the  court's  opinion  of  the  facts  to  which  the 
principle  is  applicable. 

8.  In  a  prosecution  for  maualaughter  the  court 
instructed  that  the  instrument  used  was  to  be 
considered  in  judging  intent,  and  if  it  were  one 
not  Ukelr  to  produce  death  the  intent  to  kill 
wua  not  to  be  presumed  unless  it  evideutl;  ap- 
penred  from  tne  manner  of  use;  also,  that 
where  homicide  occurred  under  the  influence  of 
sudden  passion,  by  means  not  In  their  nature 
calcnlnted  to  produce  death,  the  person  doiDg 
the  lulling  was  not  guilty  of  honudde,  unless 
die  intent  to  kill  appeared,  but  he  might  be 
prosecuted  for  any  grade  of  assault  and  bat- 
terj'.  It  then  instructed  that  if  the  jury  found 
defendant  struck  decedent  and  killed  him,  but 
did  not  find  that  he  intended  to  do  so,  they 
might  find  defendant  guilty  of  aggravated  as- 
sault and  battery.  Tnen  followed  a  number 
of  definitions  relative  to  assault  and  lottery, 
and  then  the  court  instructed  that  if  defeiid- 
ant  struck  decedent  with  a  atick  with  no  in- 
tention of  kiliing.  and  he  was  not  justified  on 
the  grounds  of  se1f>defense,  etc.,  they  might 
find  defendant  guilty  of  assault  and  battery. 
Held,  that  the  first  two  instructions  were  not 
objectionable  on  account  of  failure  to  apply  the 
-principles  theratn  enunciated  to  the  facts  of 
the  case. 

4.  In  a  prosecution  for  manslaughter  an  in- 
struction tnat  if  the  Jury  have  a  reasonable 
donbt  as  to  whether  the  killing  was  in  justifia- 
ble self-defense  they  will  acqnit  d^endant  la 
proper. 

5.  Where,  In  a  prosecution  for  manslaughter, 
it  appears  that  decedent  struck  defendant  in 

the  face,  and  gave  him  a  serious  wound,  or,  at 
lonst,  such  a  wound  as  caused  pain  and  blood- 
Hbed.  but  it  does  not  appear  that  he  thereby 
maimed  defendant,  a  failure  to  charge  on  the 
law  of  maiming  is  not  error. 

'  Appeal  from  District  Court,  FaoDln  Coun- 
ty; Ben  H.  Denton,  Judge. 

Kenneth  Perrin  was  convicted  of  man- 
slaughter, and  appeals.  Reversed. 

Jas.  H.  Lyday,  for  appellant.  J.  G.  Meade, 
Hist.  Att7..  and  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  bis  punishment  assessed 
at  confinement  In  the  penitentiary  tcie  a  term 
of  Ave  years.  The  evidence  shows  tliat  ap- 
pellant was  fireman  at  tbe  gin  In  tbe  town  of 
Honey  Grove,  Fannin  county.  Deceased  was 
unloading  wood  at  the  edge  of  the  shed,  over 
tbe  furnace,  when  defendant  told  blm  not  to 
pile  the  wood  so  blgh,  as  he  could  not  reach 
It.  Some  words  passed  between  them,  which 
are  not  made  dear  by  the  evidence.  De- 
ceased got  off  his  wagon,  and  defendant  start- 
ed toward  the  wagon,  they  meeting  about 
balfway.  Deceased  struck  defendant  a  blow 
with  bis  fist,  and  perhaps  a  second  blow,  and 
turned,  and  just  as  he  did  so  defendant 
struck  deceased  on  the  top  of  the  bead  with 
a  stick  about  4%  feet  long  and  an  Inch  and  a 
bair  In  diameter.  At  the  time  the  blow  was 
strati  deceased's  back  was  to  defendant 
Deceased  immediately  fell  backwards  to- 
wards dtfmdant  in  an  unconscious  condi- 
tion, in  which  state  be  remained  about  SO 
bours,  and  died  from  the  result  of  the  blow. 
A  short  while  after  the  dlfOcnlty  defendant 
was  arrested.  The  evidence  shows  that  the 
parties  had  been  on  friendly  terms  for  some 


months  prior  to  the  diffienlty.  and  as  far  as 
the  record  shows  there  were  no  auteceilent 
malice  or  former  grudges. 

In  the  third  ground  of  his  motion  for  new 
trial  appellant  insists  tbe  court  erred  In  giv- 
ing the  following  chaise:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  with  a  stick  or  club,  which 
you  find  was  a  deudly  weapon  or  instrument 
reasonably  calculated  and  likely  to  produce 
death  by  the  mode  and  manner  of  Its  use,  In 
a  sudden  transport  of  passion  aroused  by 
adequate  cause,  as  tbe  same  Is  herein  ex- 
plained, and  not  In  defense  of  himself  against 
an  unlawful  attack  reasonably  producing  a 
rational  fear  or  expectation  of  death  or  se- 
rious bodily  Injury,  did  in  Fannin  county, 
Texas,  at  any  time  prior  to  February  16, 
1903,  unlawfully  strike  and  kill  WUl  Massey, 
tbe  deceased,  as  charged  in  the  Indictment, 
you  will  find  defendant  guilty  of  manslaugh- 
ter," etc.  Appellant  objected  to  tills  charge 
because  It  should  have  submitted  the  ques- 
tion of  Intent  to  kill,  which  was'  tbe  crudal 
point;  and,  having  limited  defendant's  right 
to  slay  and  kill  to  self-defense,  the  cbarge 
was  equivalent  to  and  did  eliminate  this 
question  on  a  vital  point  from  the  consider- 
ation of  the  jury,  and  was  in  effect  a  charge 
on  the  weight  of  ttie  evidence,  and  left  the 
jury  to  conclude  that  In  the  opinion  of  the 
court  defendant  struck  the  fatal  blow  wltti 
tbe  Intent  to  kUl,  and  that  if  tbe  killing  was 
not  In  self-defense  it  was  necessarily  man- 
slanghtra:,  because,  tbe  weapon  used  not  be- 
ing a  deadly  weapon,  defendant  conld  not 
be  convicted  of  any  d^ree  of  any  felonious 
homicide,  unless  it  evidently  appeared  that 
defendant  Intended  to  slay.  The  charge  giv- 
en is  not  the  law  applicable  to  the  facts  of 
this  case,  as  appellant  Insists,  since  tbe  stat- 
ute provides  that  where  a  party  with  a  weap- 
on not  calculated  to  kill,  in  a  sudden  trans- 
port of  passion,  does  kill,  he  is  not  guilty  of 
manslaughter,  unless  the  Intent  to  kill  evi- 
dently appears.  This  charge  would  authorize 
the  jury  to  convict  defendant  of  manslaugh- 
ter If  the  facts  existed;  that  is.  If  d^endant, 
In  a  sudden  transport  of  passion,  struck  de- 
ceased with  a  deadly  weapon  or  Instrument 
reasonably  calculated  and  likely  to  produce 
death  by  the  mode  and  manner  of  its  use, 
and  killed  the  adverse  party,  then,  in  that 
even^  he  would  be  guilty  of  manslaughter. 
This  would  be  true  If  he  Intended  to  kill, 
but  without  this  Intent  he  would  not  be 
guilty  of  manslaughter.  We  think  the  charge 
is  subject  to  appellant's  crltidsm. 

Appellant  also  insists  that  tbe  court  erred 
in  frequently  and  repeatedly  defining  man- 
slaughter, and  In  giving  undue  prominence 
before  the  jury  to  tbe  injury  of  defendant. 
We  find  ttiree  separate  charges  on  man- 
slaughter Id  tbe  court's  main  charge.  It  Is 
error  for  the  trial  court  by  frequent  repeti- 
tion, to  place  too  prominently  before  the  jury 
any  prindple  of  law  Involved  in  the  case. 
Such  repetition  may  tend  to  create  an  Im- 
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pressioD  upon  the  minds  of  the  jury  as  to 
what  may  be  the  opinion  of  the  coiu't  with 
regard  to  the  facts  to  which  the  principle  Is 
applicable.  Bonner  t.  State,  28  Tex.  App. 
224,  15  8.  W.  821. 

Appellant  Insists  that  the  court  erred.  In 
the  twenty -eighth  and  twenty-ninth  para- 
graphs of  the  charge,  in  failing  to  apply  the 
facts  of  the  case  to  the  principles  of  law 
therein  correctly  and  negatively  given,  in  or- 
der that  the  jnry  might  apply  them  to  the 
evidence,  and  because  the  same  were  not 
properly  placed  in  said  charge  along  with  the 
instructions  applicable  to  the  defense.  "We 
do  not  think  tliese  criticlt^ms  are  well  taken. 
These  charges  are  as  follows: 

"(28)  The  instrument  or  means  by  which 
a  homicide  is  committed  are  to  he  taken  into 
consideration  In  Judging  the  Intent  of  the 
party  offending.  If  the  Instrument  be  one 
not  likely  to  produce  death,  it  Is  not  to  be 
f)rcsumed  that  death  was  designed,  unless 
from  the  manner  in  which  it  was  used  such 
Intention  evidently  appears. 

"(2!i)  Where  a  homicide  occurs  under  the 
Influence  of  sudden  passion,  and  by  the  use 
of  means  not  In  their  nature  calculated  to 
produce  death,  the  person  killing  Is  not  deem- 
ed guilty  of  the  homicide,  unless  It  appears 
that  there  was  an  Intention  to  kill,  but  the 
party  from  whose  act  the  death  resulted  may 
be  prosecuted  for  and  convicted  of  any  grade 
of  assault  and  battery. 

"(30)  If  you  find  that  defendant  struck 
Will  Massey,  and  thereby  killed  him,  and  do 
not  find  that  be  intended  to  kill  him,  then 
you  may  And  defendant  guilty  of  an  aggra- 
vated asKiiuIt  and  battery,  if  he  was  not 
Justifiable,  and  if  the  evidence  shows  he 
was  guilty  of  that  offense. 

"(31)  The  use  of  any  unlawful  violence  upon 
the  person  of  another  with  Intent  to  injure 
him,  whatever  he  the  means  or  degree  of 
violence  used,  is  an  assault  and  battery. 
Any  attempt  to  commit  a  battery  or  any 
threatening  gesture,  showing  In  itself  or  by 
words  accompanying  It  an  Immediate  inten- 
tion coupled  with  an  ability  to  commit  a  bat- 
ter;'. Is  an  assault 

"(.12)  By  the  expression,  'coupled  with  an 
ability  to  commit  a  battery,'  is  meant  that 
the  person  making  the  assault  must  at  that 
time  be  in  such  position  and  within  such  dis- 
tance of  the  person  assaulted  to  enable  bim 
to  commit  a  battery  on  such  person  by  the 
means  used. 

"(33)  An  assault  and  battery  becomes  ag- 
gravated when  a  serious  bodily  Injury  Is  in- 
flicted upon  the  person  assaulted  or  when 
committed  with  a  deadly  weapon.  A  dead- 
ly weapon  Is  one  which,  from  the  manner 
used,  is  calculated  or  likely  to  produce  death 
or  serious  bodily  Injury. 

"(34)  If  you  find  that  defendant  struck 
Will  Massey  with  a  stick  or  club  with  no  In- 
trntion  to  take  his  life,  and  that  he  was  not 
Justifiable  on  tlie  ground  of  self-defense,  and 
If  you  further  And  that  such  atlck  or  dab 


was  then  and  there  a  deadly  weapon,  or  that 
by  means  of  such  assault  serious  bodily  inju- 
ry was  inflicted  upon  Will  Massey,  then  yoa 
may  find  defendant  guilty  of  an  agsravste-J 
assault  and  battery,  and  if  you  flnd  him 
guilty  you  will  assess  his  punishment  at  a 
fine  not  less  than  $25  nor  more  than  fl.K^i. 
or  by  Imprisonment  in  the  county  Jail  not  U 
than  one  month  nor  more  than  two  yean, 
or  by  both  such  fine  and  Imprisonment." 

And  then.  In  a  subsequent  portion  ot  the 
charge,  the  court  applies  the  reasonahl^ 
doubt  between  mauslaught^  and  aggravatt^-l 
assault  In  our  <9iiiIon  tliese  charges  an 
correct 

Appellant  also  complains  that  the  court 
erred  in  the  last  two  lines  of  paraxrapb  25 
of  his  charge,  wherein  he  uses  the  follow- 
ing language,  to  wit:  '*0r  if  you  have  a 
reasonable  doubt  as  to  whether  such  killing 
was  In  Justifiable  self-defense  or  not  yon 
will  acquit  defendant"  We  see  no  error  Id 
this  charge,  but  believe  It  Is  favOTable  to 
appellant  The  court  in  another  paragraph 
of  the  charge  gives  the  usual  cbarse  on  rea- 
sonable doubt.  Here  he  tells  the  Jury.  If 
they  have  a  reasonable  doubt  as  to  whethn' 
or  not  such  killing  was  In  Justifiable  self-de- 
fense, they  will  acquit  This  charge  was  ca-- 
talnly  favorable  to  appellant 

Appellant  also  Insists  that  the  court  erroJ 
In  fulling  to  charge  the  law  of  maiming.  We 
do  not  tbink  the  evidence  raises  this  Issue. 
Appellant  was  struck  in  the  face  by  deceased, 
and  given  a  serious  wound,  or  at  least  such 
wound  as  caused  pain  and  bloodshed;  but 
the  record  does  not  show  any  maiming  of 
defendant  We  do  not  deem  It  necessary  to 
review  the  other  errors  assigned. 

For  the  errors  discussed,  the  judgment  is 
reversed  and  the  cause  rananded. 


FIELDS  V.  STATBl 
(Court  of  Criminal  Appeals  of  Texas.    FeK  ICt 
1904.) 

CAKBTIHO  PiaTOL-WHAT  COMOTirUTBB  <ff- 

FE.N'S£:. 

1.  The  owner  of  a  pistol,  who  had  placed  it 
in  the  hands  of  a  prospective  purchaser,  vras 
sent  by  his  employers  to  collect  billa,  one  bfnac 
against  such  purchaser.  While  at  the  pni^^ 
er's  place  of  ousiness  the  owner  inqoiTed  if  be 
desired  to  buy  the  pistol,  and.  bang  told  that 
be  did  not,  got  the  weapon  and  started  bark  to 
bis  place  of  employment.  On  the  road  he  wxf 
assaulted,  and  ezhiUted  the  iriBtol  in  self-d«- 
fpuse.  The  road  he  traveled  in  retnming  wu 
the  ordinary  one.  Prior  ta  the  assanlt  he  flap- 
ped at  two  places  in  an  effort  to  sell  the  pi-tnl. 
Beltl,  that  be  was  not  gnilty  of  violatiag  the 
law  against  carrying  pistols. 


Appeal  from  Hill  County  Court;  I*.  C. 
Hill,  Judge. 

Wright  Fields  was  convicted  ot  carry:n? 
a  pistol  contrary  to  law,  and  appeals.  Re- 
versed. 

Walter  Collins,  for  appellant  Howard 
Martin,  Aaat  Atty.  Gea.,  for  the  Stat& 
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DAVIDSON.  P.  J.  Appellant  wu  convlct- 
«d  of  Tlolattng  onr  statnte  problbltlnff  car^ 
rjlng  pistols.  It  iB  a  question  as  to  the  snf- 
flclency  of  the  eTtdence.  Tbe  pistol  Iiad  been 
glTCD  appellant,  and  bad  been  carried  by  him 
from  the  residence  of  the  giver  to  the  store 
at  which  be  was  working.  He  had  endeavor^ 
ed  to  sell  tbe  pistol,  and  finally  It  found  Its 
way  Into  the  hands  of  one  Wetherby,  who 
.took  it  on  trial,  with  Tlew  of  parehase. 
Wetherby  worked  at  a  barber  abop.  Appel- 
lant was  sent  around  the  town  his  employ- 
er to  collect  bUlSk  and  among  others  one  from 
Wetherby.  While  at  Wetherby' s  place  of 
business  appellant  Inquired  as  to  Wetberby*8 
desire  to  purchase  tbe  pistol,  and,  being  In- 
formed he  did  not  want  1^  he  got  the  pistol 
and  started  back  to  bis  place  of  employment 
En  route  he  became  InTOlved  in  a  difficulty, 
and  tbe  evidence  shows  that  two  parties  had 
■et  upon  him,  one  armed  with  a  knUe.  He 
retreated,  and  as  a  means  of  protection  ex- 
blbited  the  pistol.  The  route  he  was  trav- 
eling from  where  he  secured  the  pistol  of 
Wetherby  was  tbe  ordinary  traveled  route 
to  appeUanl^B  place  of  employment.  He  had 
ittopped  at  two  places  en  route  for  the  puh 
pose  of  selling  ibe  pistol.  These  attempted 
sales  occurred  before  tbe  atteck  waa  made 
on  blm.  We  are  of  iqilnlon,  under  tbe  deci- 
sions of  this  court  construing  tiie  pistol  law, 
tbls  was  not  a  violation  of  tbe  law. 

Beranse  the  evidaice  does  not  Justify  the 
conTlctlDn,  tbe  Judgment  Is  reversed,  and 
the  cause  remanded. 


BELT  v.  STATB. 

(Ccrart  of  Oriminol  Appeals  of  Texas.  Feb.  10. 
1904.) 

INTQXIGATINO  UQUORS— TIOZATION  Of  LOCAL 
OPTION  LAW— SALES  —  BVIDBNGB  —  INSTaUC- 
TIONS— WITNESSES— IHFBACHHBNT. 

1.  Od  a  proeeCDtion  for  violattug  the  loc&l  op- 
tloD  law,  evidence  of  a  sale  at  another  and 
different  time  than  that  charged  ia  inadmlsiible, 
vnlesa  such  sale  Is  a  part  of  the  res  gestee  or 
serves  to  show  criminal  intent. 

2.  Where,  on  a  prosecation  for  violating  the 
local  option  law,  there  was  evidence  showing 
straight  sales  for  money  by  defendant,  and 
nothing  to  show  any  sale  by  a  pecaiiar  device  so 
as  to  raise  an  issue  whether  such  act  constitut- 
ed a  sale,  en  instruction  that  defendant  could 
not  be  eonricted  for  any  other  sale  than  the 
one  alleged,  but  that  any  other  sales  could  be 
considered  as  a  circumstance  to  show  tiie  sys- 
tem nnder  which  defendant  was  acting,  was  er- 
Toneons. 

8.  A  wltoesB  cannot  be  Impeadied  by  proof  of 
his  fieneral  bad  character,  out  the  proof  most 
be  limited  to  his  bad  character  for  troth  and 
veracity. 

Appeal  from  Collin  County  Court;  F.  IL 

Wilcox,  Judge. 

Bud  Belt  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Beversed. 

Abemathy  &  Abemathy  and  Abemalby  & 
Margum,  for  appellant  Howard  Martin, 
Asst  Attr.  Oen.,  for  tbe  Stete. 


BROOKS,  J.  Appellant  was  convicted  of 
Tlolatlng  the  local  option  law,  and  his  pun- 
ishment assesBed  at  a  fine  of  925  and  20  days' 
confinement  in  Jail. 

'  The  second  bill  of  exceptions  states  that 
tbe  state  was  permitted  to  prove  by  CSiarley 
Mann  that  while  defendant  waa  running  a 
boarding  bouse  on  the  northeast  comer  of 
tbe  square  in  Farmersvllle  be  sold  to  Mann 
one  pint  of  whisky  for  75  cents,  and  that 
defendant  delivered  this  whisky  to  Mann 
back  of  Holsenbach's  store,  which  was  on 
the  east  side  of  the  square,  and  near  where 
defendant  was  running  the  boanllng  bouse. 
It  appears  from  tbe  bill  that  this  sale  took 
place  after  the  offense  diarged  in  this  case 
and'  at  another  and  different  time.  There  Is 
no  ivetenm  on  tbe  part  <tf  tile  state  that 
there  vras  any  testimony  as  to  a  system  un- 
der which  the  sale  was  made  in  tbe  case  now 
nnder  consideration,  nor  that  llie  sale  testi- 
fied to  by  tbe  witness  Mann  was  a  part  of  ttie 
res  geste  or  served  In  any  way  to  show  the 
criminal  intent  of  defendant  Unless  It  Is  so 
shown,  such  testimony  Is  not  admissible. 
And  blU  No.  8  complains  of  sbnllar  testi- 
mony. 

Appellant  excepted  to  tbe  following  por^ 
tlon  of  tbe  court's  charge  as  on  tbe  w^^t 
of  tbe  evidence:  "Ton  are  Instructed  you 
cannot  convict  dtfendant  for  any  other  sale 
than  the  one  allied  to  have  been  made  to 
prosecuting  witness  Wllcoxsmi,  and  such 
other  sales,  If  any,  can  only  be  considered  by 
the  jnry  as  a  drcumstenoe  to  show  the  sys- 
tem under  which  defendant  was  acting  at 
the  time."  This  charge  Is  erroneous,  in  view 
of  what  has  been  said  before.  There  being 
no  evidence  In  this  record  to  show  any  pat^ 
tlcotar  system,  simply  straight  sales  for  mon- 
ey by  defendant  to  various  parties  could  not 
constitute  a  system,  but  would  merely  evi- 
dence a  wanton  continuing  rlolatlmi  at  law. 
If  the  evidence  bad  shown  that  defendant 
made  a  sale  by  some  device  and  peculiar 
manner,  and  It  became  an  issue  as  to  wheth- 
er or  not  said  acta  wefe  a  sale,  then  similar 
acts  evidencing  and  showing  a  sale  might  be 
admissible  on  tbe  ground  of  system.  But 
where  there  Is  no  question,  as  tbls  record 
shows,  but  that  tbe  sale  waa  made  to  Wll- 
coxson,  the  fact  that  be  sold  whisky  to  other 
parties  at  other  and  different  times  could 
serve  but  to  prejudice  tbe  Jnry  against  de- 
fendant Aiid  in  the  nature  of  thln^  would 
not  demonstrate  ttat  be  sold  tbe  whisky  to 
prosecuting  witness. 

Bill  No.  4  complains  that  tbe  court  erred 
In  excluding  testimony  by  witness  Carver 
and  others  tending  to  show  the  general  bad 
character  of  prosecuting  witness  WUcoxson. 
State's  counsel  objected  that  was  not  the 
proper  way  to  Impeach  tbe  witness.  Tbe  bill 
further  shows  that  said  witnesses  would  bnve 
testified  that  tbey  were  acquainted  with  the 
general  reputation  of  WUcoxson  in  tbe  com- 
munity In  wblcb  be  lived,  and  that  the  gen- 
eral reputation  of  WUcoxson  In  the  oom- 
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muoltr  In  which  he  lived  was  that  of  gen- 
eral bad  character.  The  court  did  not  err  in 
excluding  this  teatlmony.  The  only  char- 
acter pertaining  to  any  Issue  In  this  case  was 
the  general  bad  character  for  truth  and  re- 
raclty. 

For  the  errors  discussed,  the  judgment  Is 
reversed  and  the  cause  remanded. 


FRANKLIN  STATE. 
<Coart  of  Criminal  Appeals  of  Texas.   Feh.  10, 
1004.) 

FOROERT— INDICTM  ENT— SUPPICIBNOT— 
CONTINUANCE— REFUSAL. 

1.  An  indictment  charging  defendant  with  'for* 
gerr  by  altering  a  check,  which  sets  oat  the 
fheck  as  originBlIr  drawn,  specifies  the  altera- 
tions therein  so  as  to  make  it  call  for  the  pay- 
ment of  |Ul>  instead  of  $0,  aa  originally  drawn* 
and  which  sets  out  the  check  as  altered,  is  suf- 
ficient. 

2.  Refusal  to  grant  a  continuance  for  the  ab- 
sence of  a  witness  Is  not  error  when  diligence 
Is  totally  lacking,  and  the  testimony  of  the  ab- 
sent witness  Is  not  [^bnbiy  true. 

Appeal  from  District  Court,  Jefferson  Ooon- 
ty;  A.  T.  Watta,  Judge. 

G.  W.  Franklin  was  c<mTleted  ot  ftorgery, 
and  appeals.  Affirmed. 

Howard  Martin,  Asst  Atty.  Gm.,  tor  the 
Stats. 

BROOKS,  J.  Appellant  was  convicted  of 
forgery,  and  his  punishment  fixed  at  two 
years'  confinement  In  tbe  penitentiary.  The 
charging  part  of  the  Indictment  Is  as  follows: 

That  G.  W.  Franklin  on  September,  1903, 
•   •   did  then  and  there  unlawfully, 
and  without  lawful  authority,  and  with  in- 
tent to  defraud,  willfully  and  fraudulently  al- 
ter an  instrument  in  writing  then  and  there 
already  in  existence,  and  which  bad  hereto- 
fore been  made  by  E.  V.  Hayden,  and  which 
at  the  time  it  was  so  made,  and  before  It 
was  altered  as  aforesaid  by  the  said  O.  W. 
Franklin,  was  to  the  tenor  as  follows: 
"  'Beautnunt,  Texas.  Sept.  7.  1903,  No.  239. 
"  'Beaumont  National  Bank, 
•*  'Pay  to  the  order  of  G.  W,  Franklin, 
•"$6.00  Six  Dollars. 

"  'E.  V.  Hayden,  Oil  Account.' 

'*And  the  said  G.  W.  Franklin  did  then 
and  there  alter  the  said  Instrument  in  tbe 
manner  following,  to  wit:  He,  tbe  said 
Fmnklin,  placed  naught  (0)  after  the  '$6.' 
making  It  read  $60.00,  and  plarpd  tbe  letters 
•ly'  after  the  word  'six,'  making  It  read 
■sixty.' 

"And  the  said  Instrument,  after  the  said 
alteration  by  the  said  O.  W.  Franklin,  there- 
by became  and  then  and  there  was  of  tbe 
tenor  following: 

**  *Beaumont,  Texas,  Sept  7,  1903,  No.  239. 
"  'Beaumont  National  Bank, 
"  'Pay  to  tbe  order  of  G.  W.  Franklin, 
'•<$e0.00  Sixty  Dollars. 

♦*  *a.  V.  Hayden,  Oil  Account* 
—Against  the  peace  and  dignity  of  tbe  states" 


Appellant  filed  a  motion  to  quash  the  fai- 
dlctment;  but  lu  our  optnlon.  tbe  Indictment 
follows  the  approved  forms,  and  the  coim 
was  correct  in  'overruling  tbe  motion. 

Appellant  made  a  motion  for  continuance 
for  want  of  the  testimony  of  John  McWat- 
ters.  However,  diligence  Is  totally  lacking. 
But.  even  conceding  diligence,  the  testimony 
is  not  probably  true,  In  the  light  of  this  rec- 
ord. 

Tbe  form  of  the  verdict  of  the  Jury  la  not 
subject  to  tbe  crltlciams  urged  by  appeUant. 
It  fs  pr(^er  form.  The  evidence  amply  sup 
ports  the  finding  of  the  Jury,  and  tbe  Jodg- 
meat  la  affirmed. 


!  PAYNE  V.  STATa* 

:  (Court  of  Criminal  Appeals  of  Texas.   Jan.  27. 

1904.) 

■  CRIMINAL  LAW— EVIDENCB-DTINO  DBCLABA- 
;  TIONS— CONSTITDTIONAL  LAW. 

!  1.  The  admiasion  in  evidence  of  dylns  decb- 
'  rations  Is  not  In  violation  of  Const  art.  1.  I  li^. 
:  requiring  that  in  all  criminal  trials  the  defrnd- 
'  ant  shall  be  confronted  with  the  witneKsei: 
:  aplnst  him. 

Appeal  from  District  Court,  NaTarro  Coun- 
ty; L.  B.  Cobb,  Judge. 

Amy  Payne  was  convleted  oC  murder,  and 
appeals.  Affirmed. 

W.  W.  Ballew  and  Lewis  Carpenter,  for 
appellant  Howard  Martin,  Aaat  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  ber 
punishment  assessed  at  coafloement  in  the 
penitentiary  for  a  term  of  ten  years;  hence 
this  appeal. 

The  only  question  presented  for  onr  con- 
sideration Is  tbe  objection  urged  by  appellant 
to  the  admission  by  the  court  of  the  dying 
declnratlon  of  deceased.  Chas.  Poster.  No 
question  Is  made  as  to  the  predicate  laid  for 
the  Introduction  of  this  evidence,  but  U  is  in- 
sisted that  the  Introduction  of  dying  deciam- 
tlons  is  violative  of  section  10,  art  1,  of  tin- 
state  Constitution,  which  requires  in  all  crim- 
inal trials  that  defendant  "shall  be  confront- 
ed with  the  witnesses  against  him."  Appel- 
lant concedes  tliat  this  matter  has  long  been 
settled  In  this  state  adversely  to  ber  conten- 
tion; but  appellant's  counsel  urge  It  bas  been 
wrongly  settled,  and  he  asks  the  court  to  re- 
view the  admission  of  this  character  of  evi- 
dence, in  connection  with  the  clause  of  the 
bill  of  rights  In  question.  Appellant  also  re- 
fprs  us  to  Cllne  v.  State,  36  Tex.  Cr.  R.  32a 
36  S.  W.  1009,  37  S.  W.  722,  61  Am.  St  Rep. 
850,  as  recognizing  the  principle  for  which 
be  contends  here.  However,  since  the  deci- 
sion in  Gllne's  Case,  the  court  passed  upon 
Ibis  very  question  In  Taylor  v.  State,  38  Tei. 
Cr.  R.  S52.  43  S.  W.  1019.  holding  dying  dec^ 
laratloos  admissible.  We  see  no  occasion  tt 

•Rabaulns  danlsd  Fsbmazr  H,  IMC 
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review  this  qnestloii.  a>  It  may  be  considered 
settled. 

Appellant  aleo  contfflids  that  the  testimony 
l8  not  suffldent  to  support  the  conviction. 
An  examination  of  tbe  record  does  not  sus- 
tain tbla  contention.  The  conviction  is  sup- 
ported by  the  testimony  of  one  witness,  and 
in  addition  thareto  the  dying  declarations  of 
deceased.  The  theory  of  appellant  was  that 
deceased  elthw  accidentally  or  intentionally 
shot  himself.  The  charge  of  the  court  prop- 
erly presented  both  the<»lea,  and  the  Jury 
found  against  appelant.  No  reason  Is  shown 
why  the  nrdlct  ot  the  jury  ■honUl  be  dis- 
turbed. 

The  Judgment  Is  afflmed. 


BnnNzma  t.  statu 

<Ooart  of  CMmlnal  Appeals  of  Texas.   Ffib.  1(K 

INTOXICATINQ    UQUORS-aALSB    TO  MINOR— 

rnosNCE. 

1.  Evidence  on  a  trial  for  sellitig  Uqnor  to  a 
minor  ketd  to  sustain  conviction. 

Appeal  from  Sratb  Oonnty  Oourt;  L.  N. 
Frank,  Judge. 

A.  Menxlng  was  convicted  of  selling  intox- 
icating Uqnor  to  a  minor,  and  app«Us.  Af> 

tinned. 

Howard  Martin,  Asst.  At^.  Gen.,  for  the 
State; 

DAVIDSON,  P.  J.  This  conviction  was  tor 
selling  Intoxicating  liquor  to  a  minor.  There 
la  DO  question  but  that  the  sale  was  made, 
and  that  defendant  was  a  minor,  he  being 
only  Ifl  years  of  age.  There  are  three 
grounds  urged  in  the  motion  for  new  trial, 
but  they  are  all  Involved  In  the  same  prop- 
osition; in  tact  the  same  proposition  assert- 
ed in  three  different  forms  to  wit,  that  the 
evidence  Is  Insufficient  to  show  that  appel- 
lant knowingly  Bold  intoxicants  to  a  minor. 
There  Is  neither  bill  of  exceptions  nor  a 
charge  of  the  court  in  the  record,  and,  as 
stated,  the  only  question  raised  Is  the  suf- 
ficiency of  the  evidence.  Appellant  testified, 
as  did  the  minor,  that  appellant  was  Inform- 
ed by  the  boy  that  he  was  21  years  of  age 
at  the  time  of  the  purchase.  If  appellant 
believed  the  boy  was  21  years  of  age  at  the 
time  he  was  entitled  to  an  acquittal,  though 
the  boy  was  in  fact  under  21,  at  least  it 
would  have  suggested  the  question  of  mis- 
take of  fact  We  think  the  evidence  Is  suffi- 
ciently cogent  to  show  that  appellant  was 
put  upon  notice  that  the  boy  was  not  21,  and 
that  he  simply  took  the  statement  of  the  boy 
to  that  effect  The  personal  appearance  of 
the  boy  was  not  brought  out  as  distinctly  as 
it  should  have  been,  yet  It  occurs  to  us,  from 
what  is  in  the  record,  and  the  fact  that  the 
t>o7  was  before  the  Jury  when  testifying,  the 
Jury  may  have  been  tboronghly  warranted 
in  reaching  the  conclusion  that  no  reason- 


able man  could  have  been  misled  as  to  the 
age  of  the  boy,  and  that  defendant  did  not 
have  reasonable  grounds  tor  believing  he 
was  21.  However,  the  evidence  Is  of  soch 
character  that  the  Jury  perhaps  could'  have 
taken  either  view  of  It  and  be  Justified. 
They  have  found  against  defendant  and  we 
do  not  believe  the  facta  Justify  us  in  revers- 
ing the  Judgment.  The  Judgment  is  accord- 
ingly affirmed. 


ADAMS  V.  STATH. 

(Court  of  Oriminal  Appeals  of  Texas.  Feb.  10, 
1904.) 

OCCUPATION  TAX— TRAVEUNO  HBDICAL 

SPECIALIST- BVIDBNCB. 
1.  A  phyridan  malDtalnlog  four  offices  in  dif- 
ferent towns,  and  keeping  an  assistant  at  each 
place,  and  bating  patients  at  the  places  at 
stated  intervals^  but  having  Us  Iieadqaarters  at 
one  of  the  places,  where  he  lives  with  nis  family 
I  and  receives  his  mail,  Is  not  within  Saylea*  Rev. 
;  ClT.  St  1897,  art  S049,  impoains  an  occupatltm 
I  tax  on  medical  spedallsts  travefing  bom  place 
I  to  place. 

I  Appeal  from  Tonng  Oonnty  Gonrt;  Jo  W. 
I  Akin,  Judge. 

j  J.  L.  O.  Adams  was  convicted  of  pnrsnlng 
:  the  occi^atlon  (tf  a  medical  specialist  trav- 
:  ellng  from  place  to  place  without  having  paid 
I  the  occupatlm  tax,  and  he  an>eal8.  Be- 
versed. 

John  C.  Kay,  for  appellant  Howard  Mar 
tin.  Asst.  Atty.  Oen.,  for  the  State. 

.  BROOKS,  J.  Appellant  was  convicted  of 
pursuing  the  occupation  of  a  medical  special- 
ist traveling  from  place  to  place,  without 
having  paid  the  occupation  tax  prescribed  by 
article  R049,  Sayles*  Rev.  Civ.  St.  1897.  bis 
punishment  being  assessed  at  a  fine  of  (76. 

The  undisputed  facts  show  that  appellant 
came  to  Graham  about  May  1,  1903,  and  es- 
tablished and  equipped  an  office;  that  he 
maintained  an  office  at  EllasvlUe,  in  Young 
county,  and  at  Jacksboro  and  Brlson,  in  Jack 
county;  that  appellant  divided  his  time  be- 
tween these  offices,  and  kept  an  assistant  at 
each  place,  and  treated  patients  at  the  places 
at  stated  Intervals;  that  prior  to  coming  to 
Graham  he  had  his  headquarters  and  ll.ved 
at  Mineral  Wells,  and  bad  practiced  there 
and  at  Jackshoro.  and  had  lived  at  Mineral 
Wells  18  months;  that  upon  leaving  Min- 
eral Wells  he  moved  with  his  wife  and  chil- 
dren to  Graham,  where  they  lived  at  a  ho- 
tel up  to  T^thln  three  weeks  of  the  time  of 
filing  the  Information,  when  his  wife  and 
children  went  on  a  visit  to  relatives  at 
Quanah.  Appellant  received  his  mall  at  Gra- 
ham, which  was  his  headquarters,  and  prac- 
ticed nowhere  except  at  his  offices  before 
mentioned.  In  our  opinion  these  facts  do  not 
constitute  appellant  a  traveling  physician  as 
contemplated  by  article  S049,  supra.  For  a 
full  discusdon  of  the  matter,  see  Hairst<m  v. 
State,  36  Tez.  Or.  R.  470,  37  8.  W.  ftSS,  and 
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Biotles  T.  State  (Tex.  Or.  App.)  68  8.  W.  685. 

The  judgmrait  1b  accordingly  Eevened,  and 
the  cause  remanded. 


KATLOT  T.  STATBl 
(Court  ot  Criminal  Appeals  of  Texas.  Feb.  10, 
1904.) 

INTOXICATING  LIQUORS— ILLEGAL  SALG>-IN- 
STRUCTI0N3. 

1.  On  a  trial  tor  Tiotatiog  the  local  option 
law.  there  being  sJmpIr  a  question  whether  de- 
fendant made  a  aale,  a  charge  that,  when  the 
facta  have  been  proved  which  conatitate  the  of- 
fense, it  is  for  defendant  to  establish  the  facts 
on  which  he  relies  to  excuse  or  Justifr  the  pro- 
hibited act.  Is  inapplicable,  and  ground  for  re- 
Tenal. 

Appeal  from  ToiiDg  Connty  Court;  Jo  W. 
Akin,  Jndge. 

Back  RatlUT  appeals  from  a  conviction.  Re- 
versed. 

Jno.  C.  Kbj  and  G.  W.  JohnKm,  for  appel- 
lant. Howard  Mardn,  AaiL  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Amntilant  was  amvlct- 
ed  of  violating  tba  local  option  law,  the  pen> 
alty  anened  being  a  fine  ot  $2B  and  20  Aayn 
In  jail.  There  U  one  fatal  error  In  the  charge, 
to  wit:  "On  the  trial  <tf  any  criminal  action, 
when  the  facta  have  been  proved  whldi  con- 
atitate the  ottenae.  It  devolves  iqwn  tihe  ac- 
cused to  establish  the.  facta  or  cfrcumstancea 
oa  which  he  relies  to  excuse  or  to  justify  the 
prohibited  act"  This  charge  Is  not  applica- 
ble to  the  facts  of  thia  case,  and  has  been 
freqnentiy  held  to  be  reversible  error.  Rich- 
ardson V.  State.  32  Tex.  Cr.  R.  624,  24  8. 
W.  8&i;  Bumey  v.  State.  21  Tn.  Cr.  App. 
SGSf  1  S.  W.  468;  Jones  v.  State,  18  Tex. 
App.  1;  Dubose  v.  State.  10  Tex.  App.  230; 
Luera  v.  State,  12  Tex.  App.  267;  Alnsworth 
V.  State,  8  Tex.  App.  532;  Ouffee  v.  State.  8 
Tex.  App.  187.  It  la  useless  to  dte  other 
authorities,  ^nie  charge  and  conviction  was 
for  violating  the  local  option  law;  and  It  was 
stanply  a  case,  under  the  facts,  as  to  whether 
ai^llant  sold  the  whisky  or  not  There  wae 
none  of  those  questions  raised  as  defensive 
matter  to  which  article  62,  Poi.  Code  1896, 
applied.  The  testimony  leaves  It  In  serious 
doubt,  In  our  opinion,  as  to  whether  there 
was  a  sale.  The  alleged  purchaser.  Lax,  tes- 
tlfled  that  on  the  day  of  the  alleged  sale  his 
partner,  Pogue,  told  him,  as  he  was  starting 
down  the  street.  If  he  saw  Vlefwdant,  to  get 
his  (Pogue's)  whisky,  U  It  had  come;  that 
Lax  found  Batliff  at  the  blacksmith  shtqi,  and 
got  a  pint  of  whisky;  that  Lax  offered  pay 
for  the  whisky,  but  Batilff  refused  to  take 
the  money,  saying  the  whisky  had  been  paid 
for.  Witness  thereupon  ssid:  "*I  owe  you  for 
vegetables;*  and  Buck  Ratlltf  said.  'Well,  I 
owe  you  an  account  at  the  blacksmith  shop;' 
and  Batilff  finally  took  and  kept  the  seventy- 
five  cents.  At  the  Ume  Batilff  owed  us  $2 
or  93  at  the  shop,  and  I  owed  him  some  tot 
vegetables.  We  had  not  settled  our  accounts. 


and  have  not  yet"  This  la  tbe  -states  cue 
Pogue  testified  that  he  and  appellant  had  sent 
for  the  whisky;  that  they  bad  sent  the  mmcr 
off  in  the  order,  and  the  bottle  be  reqoestt^ 
his  partner  to  secure  was  his  pert  of  the 
whisky;  that  they  bad  ordered  it  from  Ft. 
Worth.  If  this  was  Pogue's  whisky,  or  tt 
was  delivered  to  Lax  for  Fogne.  tmds 
Pogne^B  statonent  it  could  not  postiUy  con- 
stitute a  sale  to  Lax.  Howem".  If  Lax  weet 
down  and  got  the  whisky  from  appelant,  aid 
paid  the  7S  cents  tat  It,  tbia  mlgbt  wanaitf 
the  jury  In  finding  it  was  a  sale  to  Lax,  and 
not  the  whisky  of  Pogu&  In  order  to  SaaSij 
a  conviction,  the  Jury  must  find  that  It  «u 
a  sale  to  Lax  by  reason  of  bis  paying  the  To 
cente  for  It  The  fact  that  he  got  Pogw't 
whisky.  If  tli«y  believed  that  tiieotr*  they 
should  be  instructed  to  acquit 

On  account  ot  tin  error  in  tlie  coozti 
charge,  the  judgment  la  revosed,  and  tte 
cause  remanded. 


BROWN  V.  STATBL* 
(Ooort  of  Criminal  Appeals  of  Tesaa.   Xan.  2T, 

1904.) 

BUROLART— ByiDSNCS-flUrnCIKNCT. 
1.  On  prosecution  for  boi^aiy.  evidence  ex- 
amined, and  kM  to  sustain  a  convictiM. 

Appeal  from  District  Court,  Hmit  Oonnty: 
T.  D.  Montrose,  Jndge. 

John  'Brown  was  ccmvlcted  ot  bmi^arj, 
and  appeals.  Affirmed. 

A.  J.  Gates,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  five  years'  confinement  In  the  peniten- 
tiary; hence  this  appeal. 

There  are  no  bills  of  w:^tlon  In  the  nc- 
ord,  and  the  only  contention  made  is  that 
the  evidence  Is  not  sufficient  to  support  tbe 
verdict  The  evidence,  though  purely  drcmn- 
stantial,  In  oiur  opinion  is  fully  sufficient  to 
support  the  finding  of  the  Jury.  Appellaut 
was  found  in  possession  ot  some  of  the  goods 
taken  in  the  alleged  burglary  a  little  over  a 
month  thereafter;  that  Is,  tbe  testimony 
tends  to  show  clrcumstHntlany  that  appellant 
was  In  possession  of  said  goods.  Tbe  trunks, 
etc.,  were  removed  from  the  house  occupied 
by  him  and  placed  in  the  bam,  and  a  few 
days  thereafter,  on  the  examination  of  tbe 
trunks,  etc.,  said  burglarized  goods  were 
found.  Besides,  there  were  other  drcmn- 
stances  in  the  case  tending  to  connect  appel- 
lant with  the  offense.  We  do  not  deem  it 
necessary  to  go  Into  a  discussion  of  the 
facts,  but  In  our  opinion  they  ware  ample  to 
sustain  the  conviction.  Gass  v.  State  (Tex. 
Cr.  App.)  66  S.  W.  78. 

There  being  no  ern»  in  the  record,  the 
judgment  is  affirmed. 

*Behetrliis  denied  Febnuur  M.  IMH. 
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BIflTH  T.  STATE.* 

<Ooiiit  «f  Grlmlnal  Appeal!  of  Texai.  Jan.  27. 

IWM.) 

JUSnCBS  OF  THB  PBACB— APPBAI^  BOND. 

1.  Where,  on  appeal  from  a  joEftice  to  the 
coant7  court,  the  bond  did  not  state  the  time  of 
faoldiog  the  next  regular  term  of  the  coanty 
court,  as  required  br  article  880.  Acta  27tli 
Leg.  p.  291,  toe  appeal  should  be  dismissed. 

Appeal  from  NaTarro  County  Court;  A.  B. 
Qraham,  Judge. 

Gna  Smith  was  convicted  before  a  Justice 
of  the  peace  of  an  assault,  and  from  the  Judg- 
ment of  the  coanty  court,  dismissing  his  ap- 
peal, be  appeal*.  Affirmed. 

J.  T.  Williams,  for  appellant  Howatd  Mat^ 
tin,  Asst  Atty.  Gen.,  for  the  State. 

BB00K8,  J.  Appellant  was  ^secnted  In 
the  instloe  conrt  of  Navam  county  fw  an 
assault,  was  conrlcted,  and  Us  punishment 
assessed  at  a  flue  of  $5;  from  which  couvic* 
tlon  he  attempted  to  i^ipeal  to  tibe  county 
court,  esecntlnff  an  appeal  brntd,  as  follows: 
"Whereas  on  the  Ttb  day  of  May,  190S.  In 
■aid  Justice  court,  judgment  was  rendered  and 
entered  against  One  Smith,  d^endont  In  tibe 
above  entitled  and  numbered  cause,  fliat  tiie 
State  of  Texas,  bare  and  recover  of  and  from 
the  said  Gus  Smith,  the  sum  of  five  dollars 
fine,  and  all  costs  of  sold  proeecntlon.  That 
Jn  said  cause,  defendant  0ns  Smith  was  con- 
victed on  ccnnplaint  ctaai^og  him  with  a  mis- 
demeanor; that  sold  defendant  bos  appealed 
to  tiie  county  court  of  Navarro  county.  Texas. 
Tberefore  we,  Gus  Smith,  as  principal^  and 
the  others  signed  hereto,  u  sureties,  hereby 
bind  ourselves  brirs  and  legal  representatives 
jointly  and  severally  to  pay  to  the  State  of 
Texas,  the  sum  of  Elgh^  Dollars,  condltkmed 
tb^  tiie  said  Gus  Smith,  dull  well  and  truly 
make  bis  personal  appearance  ttefore  the  coun- 
ty court  of  Navarro  county.  Texas,  at  the 
Dext  regular  term,  to  be  holden,  on  the  3rd 
day  of  August,  1908,  at  the  courthouse  In  the 
dty  of  Corslcana,  Tens,  and  there  remain 
from  day  to  day  and  term  to  term  and  an- 
swer In  said  cause  on  trial  In  said  court 
Now,  therefore,  if  the  said  Gus  Smith  shall 
well  and  truly  comply  with  all  of  the  condi- 
tions of  this  bond,  then  the  same  shall  be 
nail  and  void,  otherwise  to  remain  In  full 
force  and  effect,"  etc.  Which  bond  was  sign- 
ed by  sufficient  number  at  sureties,  and  ap- 
proved by  the  Justice  of  the  peace.  When  the 
case  was  called  In  the  county  court  the  coun- 
ty attorney  moved  to  dismiss  the  appeal  be- 
cause said  bond  Is  not  conditioned  as  required 
by  law,  and  because  said  appeal  bond  Is  con- 
ditioned for  the  personal  appearance  of  de- 
fendant on  the  first  Monday  in  Angust  1903, 
and  not  for  his  personal  appearance  before 
this  court  at  Its  next  regular  term  after  the 
tilal  of  said  cause  In  the  court  below,  and 
wholly  falls  to  correctly  state  the  time  at 

•ItahMrtng  d«aM  Mnury  M,  1»M 


which  any  term  of  tbla  court  Is  to  be  held. 
The  court  below  sustained  the  motion.  In 
this  there  was  no  error.  Article  889,  Acts 
27th  Leg,  p.  291,  in  stating  the  requisite  of 
an  appeal  bond  from  the  Justice  to  county 
court,  requires  that  the  time  and  place  of 
holding  the  next  regular  term  of  the  court 
shall  be  stated  In  the  bond.  The  bond  in  this 
instance  does  not  so  state.  The  caption  shows 
that  the  term  of  the  county  court  convened 
on  tile  6tb  day  oi  July.  190B.  The  action  of 
the  lower  court  was  correct 
Tlie  Judgment  Is  affirmed. 


THUBMAN  V.  STATBL 

(Ooort  of  GMmlnal  Appeals  of  Texas.  Feb.  10, 
1901.) 

INTOXICATINO  LIQUORS-LOCAL  OPTION-CRIM- 
INAL PROSECUTIONS  —  INDIGTHBNT  —  EVi- 
OBMCS-INTBRNAL  RBVBNUB  INTEREST. 

L  An  indictment  charging  that  defendaut  "on 

or  about  the    day  of   ,  A  D.  190-, 

•  •  did  then  and  there  unlawfully,  on  Oc- 
tober 16,  1901,  an  election  in  accordance  with 
the  laws  of  this  state  was  held.  •  •  •  and 
.thereafter  on,  to  wit  the  1st  day  of  January, 
1903,  in  said  county,  did  then  and  there  nu- 
lawfully  sell  to  one  •  *  *  intoxicating  liq- 
uors in  violatloo  ot  lald  law,"  is  improper  in 
falling  to  Intelligently  allege  whether  the  dates 
mentioned  referred  to  the  local  option  election 
or  the  date  of  the  sale,  and  in  failing  to  iutelli- 
gently  spedfy  on  what  portkular  date  the  sale 
was  made. 

2.  Tnie  copies  of  books  of  record  from  the  of- 
fice of  the  internal  revenue  collector  are  adtnis- 
aible,  but  statements  whidi  the  witness  swears 
be  saw  recorded  In  such  books  ore  incoQipetent. 

S.  A  witness'  opinion  that  a  record  of  entries 
in  the  office  of  the  internal  revenue  collector 
covered  taxpayers  from  June  1,  1902,  to  the 
same  dato  In  1903  la  inadmissible. 

Appeal  from  Bastlsnd  Ctennty  Oourt;  8. 
A.  Bryant  Judge. 

Bub  Thnnnan  was  convicted  of  vlolatliig 
the  local  option  law,  and  appeals.  Revers- 
ed. 

Howard  Martlii,  Asst  Atty.  Gen.,  for  the 

State. 


DAVIDSON,  P.  J.  Conviction  for  violat- 
ing the  local  option  law,  penalty  assessed 
being  a  fine  of  (25  and  20  days'  confinement 
in  the  county  Jail. 

Appellant  moved  to  quash  the  Indictment 
because  the  date  of  the  offense  as  alleged  is 
uncertain,  and  It  charges  the  offense  was 
committed  on  two  or  more  separate  and  dis- 
tinct dates.    The  Indictment  Is  as  follows: 

"That  Bub  Thurman.  on  or  about  the  

day  of  ,  A.  D.  190-,  and  anterior  to  the 

presentment  of  this  indictment  In  the  coun- 
ty and  state  aforesaid,  did  then  and  there 
unlawfully  on  October  15,  1901,  an  election 
In  accordance  with  the  laws  of  this  state  was 
held,  under  authority  of  an  order  of  the  com- 
missioners' court  of  Eastland  county,  Texas, 
theretofore  duly  made  and  published,  to  de- 
termine whether  or  not  the  sale  of  Intoxi- 
cating liquors  should  be  prohibited  in  said 


Digitized  by 


Google 


9S8 


78  80UTHWB8TBBM  REPORTER. 


(IWL 


county,  and  tbe  qnallfled  Toters  at  said  elec- 
tion did  then  and  there  determine  that  the 
iaie  of  intoxlcatliiff  Uquora  should  be  prohib- 
ited In  said  county,  and  thereupon  the  contr 
mlssloners*  court  of  said  county  did  then 
and  there  pass  and  publish  an  order  declar- 
ing the  result  of  the  said  election  and  pro- 
hibiting the  sale  of  intoxicating  liquors  in 
safd  county,  and  thereafter,  on,  to  wit,  the 
1st  day  of  January,  1903,  In  said  county. 
Bub  Thnnnan  did  then  and  there  unlawfully 
sell  to  one  Richard  Walker,  intoxlcatlns  liq- 
uors in  violation  of  said  law,  against  the 
peace  and  dignity  of  the  state."  It  will  be 
observed  that  In  tbe  first  portion  of  tbe  In- 
dictment, it  is  charged  ttiat  Bub  Tburman 

"on  or  about  the   day  of  ,  A.  D. 

190-,  and  anterior  to  the  presentment  of  this 
Indictment,"  committed  the  offense.  It  la 
further  alleged  that  be  "did  then  and  there 
unlawfully  on  October  16,  1901,  an  election 
In  accordance  with  the  laws  of  this  state  was 
held,"  etc.  This  seems  to  be  a  mere  Jargon 
of  words  more  than  an  intelligent  allegation 
of  anything.  If  this  was  Intended  to  allege 
the  date  of  tbe  sale,  then  we  hare  two  dates, 
one  in  the  year  190-  and  the  other  In  1901.' 
But  it  is  BO  thrown  In  that  it  seems  to  be 
disconnected  wltb  everything,  and  it  is  diffi- 
cult to  tell  whether  the  pleader  Intended  It 
should  refer  to  tbe  local  option  election,  or 
to  tbe  date  of  sale,  or  either.  It  will  be  fur- 
ther observed  there  is  a  date  near  the  con- 
clusion of  the  indictment,  which  alleges  the 
sale  "ou  the  1st  day  of  January,  19^." 
This  character  of  pleading  ahonld  not  be 
tolerated. 

By  blU  of  exertions  No.  6  it  is  shown  that 
the  witness  L.  A.  HIghtower  was  permitted 
to  testify  that  he  had  been  to  Dallas,  and 
Into  the  office  of  the  United  States  revenue 
collector  of  the  Fourth  District  of  Texas, 
and  bad  gone  over  book  No.  10,  record  of 
special  taxpayers,  and  gotten  therefrom  the 
following:  "Name  of  J.  M.  Thurman.  Busi- 
ness R.  M.  L.  D.  4  Place  Carbon.  From 
what  time— Aug.  Amt  paid,  $18.33.  When 
paid— Aug.  22nd.  Serial  number  9007." 
And  In  connection  with  this  the  witness  was 
permitted  to  further  testify  as  follows: 
"My  understanding  Is  that  the  record  cov- 
ered taxpayers  for  present  year  from  June 
1  or  July  1,  1002,  to  same  date  In  1903." 
Various,  sundry,  and  divers  objections  and 
exceptions  were  urged  to  the  Introduction  of 
this  testimony.  We  have  held  that  copies  of 
books  or  record  from  the  office  of  the  Inter- 
nal revenue  collector  could  be  used  In  evi- 
dence. Gersteman  v.  State,  35  Tex.  Or.  B. 
318,  33  S.  W.  357;  Lnclo's  Case,  85  Tex.  Cr. 
R.  320,  33  S.  W.  358;  Pltner  v.  State.  37  Tex. 
Cr.  R.  268.  39  S.  W.  662.  But  here  the  tes- 
timony Is  not  a  copy  of  any  form.  If  this 
Is  shown  to  be  a  true  copy  of  the  book  men- 
tioned. It  would  be  admissible,  but  not  so  if 
the  statement  Is  what  the  witness  swears  be 
saw  recorded  in  tbe  book.  We  are  further, 
convinced  that  tbe  witness  Hightower*g  con-' 


elusion  or  opinion,  or  nnderstandins,  as  be 
calls  it,  that  this  record  coTered  taxpayeci 
from  June  or  July  1,  1902,  to  the  same  dati 
in  1903,  is  hiadmisslble.  This  bUl  of  ex. 
ceptlons  is  well  taken.  Otbw  bills  of  ex- 
ception are  so  indefinite  and  nncertaln  tliat 
we  pretermit  any  discussion. 

For  the  error  Indicated,  tbe  Jadsmrat  fa 
reversed,  and  the  prosecotliMi  wdered  dis- 
miased. 


TOWNSBLL  T.  STATE. 
(Court  of  Crimiual  Appeals  of  Texas.    Dec  16^ 
1903.) 

HOMICIDB— ORADB-IUTIOATINO  CIRCUMSTAN- 
CES —  KVIDENCK  —  RELEVANCY  —  APPEALS 
—STATEMENT  OF  FACTS— TIUB  FOR  PILING. 

1.  A  motion  tor  a  continuance  will  oot  be 
considered  ou  appeal  whrae  tbe  atatemwit  ot 
facts  was  not  med  wltliln  the  time  allowed  Xnj 
the  order  of  court. 

2.  In  a  prosecution  for  homicide,  evidence 
that  defendant,  as  secretary  of  a  negro  socie:?. 
along  with  otner  members  of  the  society, 
tbe  society  as  a  wbole,  famished  evidence  to 
the  grand  jury  as  a  inedicate  for  indietmoiu 
for  fornication  againat  decsased  and  oOmom, 
irrelevant. 

3.  Where  the  purpose  of  testimony  songfet 
to  be  attained  is  not  shown  in  bills  of  tsxeep' 
tions,  they  cannot  be  considered. 

4.  The  fact  that  deceased  had  accnaed  de- 
fendant and  his  wife  of  having  a  venereal  dis- 
ease could  not  be  used  to  reduce  the  killing  U 
deceased  from  mnrder  to  manalang^iter:  the 
language  being  spoken  directly  to  def«idant. 
and  the  killing  not  occurring  for  a  wvek  or  10 
days  thereafter,  and  there  oeing  no  erldenn 
of  intervenlug  Insulting  langnage. 

On  Rehearing. 

6.  TnB  order  limiting  the  time  witliizi  whkb 
to  file  a  statement  of  facts  must  be  entered  at 
the  term  at  which  the  coavictiwi  ia  had,  ud 
cannot  be  entered  nunc  pro  tniie  at  tho  toUew- 

Ing  term. 

Appeal  ftom  District  Oonrt;  Ksntmaa 
County;  J.  EL  DUlard,  Jodge. 
George  Townsell  was  convicted  of  mnrder 

In  the  second  degree,  and  appeals.  AfBrmed. 

E.  H.  Wicks  and  Wm.  H.  Allen,  for  appel- 
lant. T.  R.  Bond,  J.  S.  Woods,  Co.  Attj, 
and  Howard  Martin,  Asst.  Atty.  Cteo,  foi 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  oonvict- 
ed  of  murder  in  the  second  degree,  and  tiis 
punishment  assessed  at  five  years'  confine- 
ment in  the  penitentiary. 

The  term  of  court  adjourned  on  July  25t]i. 
and  ttie  statement  of  facts  was  filed  on  Au- 
gust 14th.  Tbe  order  of  the  court  allowed 
ten  days  after  adjournment  In  which  to  flit; 
tbe  statement  of  facts.  The  motion  for  cod- 
tiDiiance  will  not  be  discussed,  because  tbe 
statement  of  facta  waa  not  filed  wltliin  tbt 
ten  days  allowed. 

Bill  of  exceptions  waa  reserved  to  a  state- 
ment of  the  county  attorney  to  tbe  effect  that 
it  was  "moonshine  to  talk  about  one  baring  a 
right  to  kill  another  became  tbe  otber  mas 
Is  gfOitj  of  fomlcfttlai  or  VMng  tn  adnttrar. 
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and  all  this  evidence  bas  nothing  in  the  world 
to  do  with  the  mnrder  of  Uenry  Shaw.  In 
this  case  the  killing  was  a  premeditated  and 
unprovoked  murder,  and  no  person  can  shoot 
another  down  like  a  dog  simply  because  de- 
ceased happens  to  be  guilty  of  fornication." 
Tliese  remarks  were  made  by  the  county  at- 
torney in  response  to  some  remarks  by  ap- 
pellant's counsel  where  It  was  sought,  in 
cross-examination  of  witness  Tom. Shannon, 
to  develop  the  fact  that  indictments  for  forni- 
cation which  were  pending  against  deceased 
and  others  were  Instigated  by  what  is  term- 
ed the  "Good  I^ivlng  Society,"  of  which  de- 
fendant was  secretary.  These  remarks  were 
made  to  the  court  in  arguing  objections  jfto 
and  con  in  regard  to  the  offered,  but  reject- 
ed, testimony.  We  do  not  understand  the 
relevancy  of  tills  testimony,  and  it  Is  not 
made  to  appear  by  bill  of  exceptions.  Not  la 
it  made  to  appear  how  the  remarks  of  the 
county  attorney  could  have  injuriously  af- 
fected defendant.  In  fact,  the  bill  falls  to 
show  or  counect  up  the  facts  so  that  this 
court  can  understand  the  force  and  effect  of 
the  testimony,  or  how  the  remarks  of  the 
county  attorney  could  have  injured  appellant 
in  any  way.  That  the  Good  Living  Society 
may  have  Instigated  Indictments  against 
some  of  its  members  or  other  negroes  (and  It 
seemed  to  be  a  negro  society)  could  have  ben- 
efited appellant  is  not  shown  by  the  facts, 
or  tiow  It  could  liave  Injured  him,  or  why  It 
Bboold  have  been  in  the  case,  one  way  or.  the 
other.  If,  as  a  matter  of  fact,  appellant,  as 
secretary  of  the  Good  Living  Society,  along 
with  the  other  members  of  the  society,  or  the 
society  aa  a  wliole,  furnished  evidence  to  the 
grand  jury  as  a  predicate  for  the  indict- 
ments, it  would  not  have  been  any  excuse, 
extenuation,  or  mitigation  on  the  part  of  de- 
fendant in  killing  deceased.  Nor,  as  we  un- 
derstand the  law,  would  it  furnish  a  reason 
for  impeaching  the  witness  Shannon. 

The  purpose  and  object  of  the  testimony 
sought  to  be  attained  as  set  out  In  bills  Nos. 
4  and  5  is  not  shown  or  stated  In  the  bills. 
Therefore  they  cannot  be  considered. 

By  the  sixth  bill  it  is  shown  the  witness 
Fields  had  testified  for  defendant  that  on 
Saturday,  before  the  homicide  the  following 
Sunday,  deceased  told  him  that  be  had  heard 
that  he  (deceased)  had  been  'indicted  for  for- 
nication, and  he  heard  that  appellant  or  Jones 
Ross  must  have  sent  bis  name  In,  and  that, 
if  either  of  them  told  him  he  had  done  It.  he 
would  kill  the  one  who  said  it,  and  showed 
the  witness  a  pistol,  saying  he  was  fixed,  and 
would  make  a  good  job  of  it.  The  state  then 
asked  the  witness,  on  cross-examination,  to 
whom  had  he  stated  this  before  the  trial; 
and  he  replied  be  had  not  told  It  to  any  one 
for  a  long  time  after  the  killing,  because  he 
did  not  want  to  be  a  witness,  and  did  not  like 
defendant,  because  defendant  had  procured 
an  indictment  against  one  of  his  sons  for  for- 
nication at  tbe  same  time  Henry  Shaw  (de- 
ceaae^  was  Indicted,  but  that  he  told  Esqobra 


Frank  alKiut  deceased  having  the  pistol,  and 
showed  It  to  witness  on  Saturday  before  tbe 
killing,  but  had  not  told  Ksaulre  Frank  what 
deceased  had  said.  Defendant  excepted  to 
tliis  on  the  ground  that  it  was  immaterial, 
and  tbe  court  overruled  the  objection. 
£bquire  Frank  then  stated  that  witness  Fields 
had  never  stated  to  him  anything  about  hav- 
ing a  conversation  with  deceased,  or  in  re- 
gard to  deceased  showing  him  a  pistol.  We 
suppose  this  was  Introduced  on  the  theory  of 
Impeachment  The  bill  does  not  8how«  and 
the  facts  are  not  before  us. 

A  bill  of  exceptions  shows  that  evidence 
was  introduced  going  to  show  that,  a  week 
or  ten  days  before  the  homicide,  deceased  liad 
ac^iused  appellant  and  his  wife  of  having 
a  venereal  disease;  that  appellant  immedi- 
ately threw  a  beer  glass  at  deceased,  and 
they  were  separated  by  the  barkeeper.  On 
these  facts,  the  county  attorney,  it  seems, 
was  arguing  the  law  and  discussing  the  facts 
before  the  court  and  jury;  insisting  that  un- 
der no  event  could  the  facts  In  evidence  re- 
duce the  killing  from  murder  to  manslaugh- 
ter on  the  ground  of  insulting  language  to  the 
mother  or  wife  of  the  defendant,  as  used  by 
deceased,  for  the  reason  that  defendant  had 
not  proven  that  his  wife  and  mother  were 
virtuous,  or  that  their  reputation  for  cljastity 
was  good,  and,  until  tliis  was  done,  adequate 
cause  did  not  exist  to  reduce  the  offense  to 
manslaughter.  And  In  view  of  tliis  argu- 
ment, appellant  presented  a  charge  to  tbe 
court,  which  was  refused.  As  before  stated, 
the  facts  are  not  before  us.  and  cannot  be 
considered.  If  this  was  all  the  language  used 
by  deceased,  and  this  was  the  only  occasion, 
the  testimony,  of  course,  could  not  be  used 
to  reduce  from  murder  to  manslaughter,  be- 
cause It  was  spoken  directiy  to  appellant  and 
the  killing  did  not  then  occur,  nor  did  It 
occur  for  a  week  or  ten  days  thereafter; 
and  there  was  no  evidence  of  intervening  in- 
sulting language.  So,  as  this  bill  Is  present- 
ed, there  Is  nothing  to  consider.  If,  as  a 
matter  of  fact,  insulting  conduct  or  language 
—either  or  both— Intervened,  which  would 
have  tended  to  reduce.  If  found  by  the  jury  to 
be  true,  the  murder  to  mansiaugbter,  subse- 
quent to  the  occasion  meotioned  in  the  bill  of 
exceptions,  perhaps  there  might  have  been 
some  reason  for  the  court  to  have  guarded 
the  jury.  But  the  matter  la  not  presented  by 
this  bill,  and  It  is  therefore  unnecessary  to 
discuss  it. 

As  the  record  Is  presented,  we  are  of  opin- 
ion that  this  judgment  should  be  affirmed. 

On  Behearins. 

(Feb.  24,  1904.) 

The  Judgment  was  affirmed  at  the  Tyler 
term.  The  statement  of  facts  was  not  con- 
sidered, because  not  filed  within  tbe  10  days 
allowed  by  the  court  after  the  adjournment 
of  the  term  in  which  to  file  the  same.  On  re- 
hearing, It  l8  made  to  appear  that  appellani 
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asked  that  the  court  enter  an  order  allowing 
20  days,  but,  instead,  the  court  made  an  en- 
try for  10  days.  The  Judgment  allowing  the 
10  days  was  rendered  at  the  May  term,  and 
at  the  following  December  term  of  court  an 
order  was  entered  nunc  pro  tunc  allowing  20 
days.  This  cannot  be  done.  The  proper  or- 
der must  be  entered  at  the  term  at  which  the 
conviction  was  had.  Sampson  t.  State  (this 
day  decided)  78  S.  W.  926. 

The  motion  for  rehearing  is  accordingly 
overruled. 


DODSON  T.  STATE. 

(Omit  of  Criminal  Appeals  at  Texas.   Feb.  10, 
18M.) 

HOHICIDB  —  SELF-DBFBNSB  —  INBTRUCTIONB 
— RBASONABLB  BBUSF. 

1.  In  a  [ffoaecution  (or  homicide  as  iuBtiuctioa 
on  self-defense  that,  if  deceased  was  a  county 
convict,  and  was  placed  in  defeadaof s  custody 
to  perform  labor  on  the  public  road,  and  was 
superior  in  strength  to  defendant,  and  defend- 
ant attempted  to  chaetise  deceased  for  violat- 
ing a  role  for  the  government  of  convicta.  and 
deceased  struck  defendant,  and  defendant  be- 
lieved, and  had  the  right  to  believe,  that  de- 
ceased was  about  to  take  bis  life,  or  inflict  on 
him  some  serious  bodily  injury,  and,  so  be-, 
lieving,  shot  and  killed  deceased,  he  shoold  be 
acquitted,  was  improper  in  coupling  distinct 
matters  bo  as  to  require  the  jury  to  believe  all 
in  order  to  acquit. 

2.  On  the  issue  of  self-defense  a  ^rge  that, 
in  order  to  acquit  Hie  Jury  most  not  only  be- 
lieve that  defendant  believed  deceased  was 
alwut  to  take  his  life  or  inflict  some  serious  bod- 
ily injury,  but  that  defendant  had  the  right  to 
reasonably  believe  that  be  was  aboat  to  take 
his  life  or  inflict  serious  bodily  Injury,  was  mis- 
leading, as  merely  a  reasonable  appearance  of 
danger  of  loss  ot  life  or  of  serions  bodily  injury 
would  have  given  defendant  tin  right  to  act  In 
selt-defenssb 

Appeal  from  District  Gonrt,  BUIb  Oounty; 
J.  H.  DUIard,  Judge. 

Sam  Dodson  was  conrlcted  of  manalaugb- 
ter,  and  appeals.  Reversed. 

M.  W.  McKnight  and  Templeton  ft  Hard- 
ing, for  appellant.  Howard  Martin,  Ant 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  ids  punishment  as- 
sessed at  confluement  In  the  penitentiary  for 
a  term  of  five  years.  This  case  was  before 
us  at  the  Tyler  term,  lQ02t  and  was  reversed 
for  reasons  set  out  in  the  opinion  as  found 
In  70  S.  W.  009.  The  facts  are  not  materially 
different,  as  reported  in  that  case,  than  thoae 
found  In  the  record  now  before  us.  Error 
is  assigned  upon  the  charge  of  the  court  an 
the  Issue  of  self-defense:  "The  jury  aztt  fur> 
ther  Instructed,  •  •  •  If  they  believe 
from  the  evidence  that  defendant,  Sam  Dod- 
son, shot  Allen  Brown,  deceased,  with  a  pis- 
tol and  killed  blm,  as  allegecT  In  the  Indict- 
ment, but  further  believe  that  at  the  time  of 
doing  B<^  if  be  did,  that  said  Allen  Brown 
was  a  oDunt;  convict,  and  had  been  placed 


In  tfae  custody  and  under  tbe  contnl  of  dt- 
fendant  by  tiie  proper  authorities  of  Biii 
county  to  perform  labor  upon  ttie  public  vai, 
and  that  he  was  a  man  wlio  was  superior  a 
strength  to  defendant;  aad  U  they  funba 
believe  from  the  evidence  that  defendant  it 
tempted  to  chastise  said  Allen  Brown  with  a 
strap  of  leather  for  violating  a  rule  estab- 
lished by  the  commissioners'  court  ol  said 
Bills  county  for  the  government  of  ooudi; 
convicts;  and  If  they  should  further  betlen 
from  the  evidence  that  he,  tbe  said  AV^-a 
Brown,  assaulted  defendant  with  his  haudt 
and  attempted  to  take  his  pistol  away  fros 
him,  and  stmcl£  defendant  with  bis  fist  « 
wttb  a  rock,  or  some  other  bard  snbstaaw; 
and  if  the  jury  further  believe  and  find  froiB 
the  evidence  that  defendant  believed. 
had  the  right  reasonably  to  believe,  vieved 
from  defendant's  standpoint  at  the  time,  and 
viewed  in  the  light  of  all  the  sorroundinc 
circumstances,  that  deceased  was  tben  abofit 
to  take  his  life,  or  inflict  upon  him  some  se- 
rious bodily  Injury,  and,  so  believing.  If  bt 
did,  he  shot  -deceased  with  a  pistol,  and  kit 
ed  him— then  It  would  be  the  daty  of  the  imj 
to  acquit  defendant  upon  the  ground  ot  sei:- 
defense."  An  exception  was  reserved  to  ttii 
charge,  and  a  special  charge  requested,  -wbii 
was  refused,  as  follows:  "If  you  believe  fnsa 
the  evidence  that  defendant.  In  the  reasia- 
able  exercise  of  his  right  to  inflict  chastise- 
ment, undertook  to  chastise  Allen  Bron 
with  a  strap,  and  that  while  In  the  act  of  do- 
ing so  Allen  Brown  grabbed  defendant  and 
assaulted  him,  and  you  further  believe  tro^ 
the  evidence  that  by  reason  of  tbe  acta, 
strength,  and  conduct  of  Allen  Brown,  'i 
any,  defendant  was  put  in  danger  of  loss  U 
life  or  serious  bodily  harm,  or  if  you  behew 
that  It  so  appeared  to  defendant  at  tbe  tioe. 
viewed  from  defendant's  standpcdnt;  mtdet 
all  the  surrounding  clrcmnstances.  snd  tbtt 
so  believing  he  shot  and  killed  Allen  Browa- 
then  you  will  find  the  defendant  not  guUi?. 
If  you  have  a  rcosouable  doubt  upon  dis 
question,  you  will  give  defendant  tbe  bene-r: 
of  It,  and  acquit  him."  Among  other  crii- 
clams  of  this  charge  on  self-defense  is  that  l: 
coupled  distinct  matters  and  linked  them  :> 
gether  one  upon  the  other,  and  required  tbe 
Jury  to  believe  all  of  them  in  order  to  a.*- 
qult:  that,  should  the  Jtury  dia-^ard  le? 
one  of  these  enumerated  grounds,  they  wooM 
not  be  authorized,  under  tbe  cotut* s  chare? 
to  apply  the  law  of  self-defense.  We  belie^-^ 
this  criticism  is  correct  The  charge  on  sri^ 
defense  should  have  been  given  snbstanti&l',; 
as  requested  by  appellant,  and  It  was 
necessary,  under  the  drcnmstances,  that  iS 
these  matters  should  be  believed  in  orda  " 
justly  an  acqulttel.  The  jury  may  ha-* 
and  donbtiess  did  believe  that,  before  iSici 
could  acquit,  every  one  of  the  drcomstaih.'^ 
linked  together  by  the  court's  charge  shoe-* 
have  taken  place,  and.  If  they  Should  not  ^- 
lleve  any  one  of  the  grounds  specified,  iini 
could  not  acquit 
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The  charge  Is  fartber  critlclBed— and,  we 
believe,  correctly— because  the  court  stated 
the  KTOund  (tf  reasonable  belief  entirely  too 
strong  against  accused  In  Informing  the  Jury 
that,  In  ordeor  to  acquit  defoidant,  they  must 
not  only  believe  from  the  evidence  tbat  de* 
tendant  believed  deceased  was  abont  to  take 
his  life  or  Inflict  upon  talm  some  serious  bod- 
ily injoiy,  but  tbat  defendant  "had  the  right 
to  reasonably  believe"  that  he  was  about  to 
take  his  life  i»r  Inflict  upon  him  serious  bod- 
ily Injury.  If  the  facts  or  drcumstances 
were  such  that  it  reasonably  appeared  to  de- 
fendant that  he  was  about  to  lose  his  life 
or  have  serious  injury  inflicted  "upon  h£m,  he 
had  a  right  to  act  In  self-defense.  Upon  an* 
other  trial  this  phase  of  the  law  should  be 
given  as  beretofore  Indicated  by  the  declsloos. 
It  may  be  that  the  jurors  understood  from 
this  manner  of  putting  the  reasonable  appear* 
ances  of  danga  that  they  were  required  to 
find  that  the  facts  did  In  fact  exist  This 
charge  is  miaiMrtiffg  to  say  the  least  of  it, 
and  this  phase  of  the  law  should  be  gtren 
as  we  have  always  understood  the  law  of  rea- 
sonable appearances  of  danger.  RlchardSMi 
V.  State,  7  Tex.  App.  498. 

The  charge  of  the  court  on  manslaughter 
Is  also  criticised;  that  is,  the  acthm  of  the 
court  is  complained  of  with  reference  to  the 
omission  of  the  charge  as  to  the  infliction  of 
a  wound  by  deceased  upon  aM>dlant,  itrodn- 
clng  pain  or  bloodshed.  The  coin's  charge 
was  general  upon  the  question  of  manslaugh- 
ter, and  authorized  the  Jury  to  take  into  con- 
sideration all  the  facts  and  drcumstances. 
If  the  Jury  had  only  given  two  years,  or  the 
minimum  punishment,  the  failure  to  give  this 
Idiase  of  the  law  would  have  made  no  differ- 
ence. Upon  another  trial,  however,  It  would 
be  safer  and  bettor  for  the  court  to  charge 
the  Jury  directly  and  pertinently  with  refers 
ence  to  pain  or  bloodshed  that  may  have 
been  caused  by  striking  defendant  with  a 
rock.  From  the  defendant's  standpoint,  per- 
haps this  waa  the  crucial  fact  bearing  upon 
manalangbter.  The  statnte  specifies  a  wound 
of  this  sort  as  adequate  cause. 

Because  of  the  error  of  the  court  In  his 
charge  upop  self-defense,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


THOMPSON  V.  STATa 
(Oomt  of  Oriminal  Appeals  of  Texas.   Fak  10^ 

1904.) 

CRIHINAL  lAW  -  LARCENY  —  EVIDBNCI  —  ROB 
QBST^S— INSTRUCTIONS— APPEAI#—BIU. 
OF  SXCEPnONS. 

1.  On  appeal  from  a  conviction  for  tiw  theft 
of  a  lap  robe,  objections  to  testimony  concerning 
other  lap  robes  In  the  possei^sioD  of  the  accuaea, 
on  the  ground  that  there  wns  no  testimony 
sbowiDfc  tbat  they  were  stolen,  or  stolen  at  the 
same  time  and  place  with  one  in  gnestion,  and 
that  it  was  "irrelevant  and  immaterial,"  will 
not  be  considered  where  the  bills  of  exceptions 
do  not  show  whether  there  was  testimony  tend- 
ing to  connect  tlie  other  lap  robes  with  the  one 
In  question. 


2.  Where  a  boggy  harness  was  with  a  lap 

robe,  and  was  shown  to  have  oeen  taken  at  the 
same  time,  evidence  concerning  it  was  admisd- 
ble  in  a  prosecution  for  theft  of  the  lap  robe, 
as  part  of  the  res  gestse,  thongh  It  waa  not 
traced  to  the  posseswon  of  the  accused. 

8.  An  instmctlon  ^at  If  the  lap  robe  in  ques- 
tion was  stolen,  and  recently  thereafter  was 
found  In  the  accused's  possession,  and  he  gave 
an  explanation  that  was  reasonable  and  proba- 
bly true,  and  accounted  for  his  possession  in  a 
manner  consistent  with  his  innocence,  the  Jury 
mast  consider  the  ezplanatifni  true,  is  not  erro- 
neons  In  failing  to  state  tlut  there  oould  be  a 
conviction  only  in  case  It  was  shown  that  the 
explanation  was  false. 

4.  Where,  on  a  trial  for  theft  of  a  lap  robe, 
there'  was  ^o  controversy  that  it  was  worth  a 
dollar,  and  the  court  sabmittcd  a  misdemeanor 
to  the  jnry,  there  was  no  error  in  failing  to  sub- 
mit some  proved  value  to  the  jury. 

Appeal  from  Brath  County  Court;  L.  N. 
Frank,  Judge. 

Bill  Thompson  was  convicted  of  a  theft  of 
property,  and  appeals.  Aflirmed. 

J.  M.  Carter,  for  appellant  Howard  Mar- 
tin. Asst  Atty.  Gen.,  for  the  State. 

HDNDBBSON,  J.  Appellant  was  convict 
ed  of  the  theft  ot  property  vrnder  the  value 
of  fSO,  and  his  punisbmoit  assessed  at  a 
fine  of  91,  and  10  di^  In  tiie  county  jail; 
hence  this  appeaL 

During  the  trial  appellant  excepted  to  the 
Introduction  In  evidence  of  testimony  con- 
cerning certain  other  lap  robes  besides  that 
charged  In  the  indictment  Bill  No.  8  on  this 
subject  is  snbstenUally  as  follows:  Bd  Wil- 
son teetlfled.  on  direct  examination  for  the 
state,  that  defendant  turned  over  to  him  said 
hip  robes;  that  he  did  not  buy  the  ls.p  rOhes 
from  defendant  When  defendant  turned 
them  over  to  him  he  told  him  to  keep  than; 
tbat  if  he  never  called  for  them  to  consldo' 
tbem.  bis  (witness');  that  he  kept  seven  lap 
robes  for  two  months  and  a  half,  and  then 
turned  tbem  over  to  Squire  Farm  at  Hlca 
This  testimony  was  objected  to  on  the  ground, 
as  stated,  that  there  was  no  testinKmy  show- 
ing that  said  other  lap  robes  were  stolen,  or. 
If  stoloi,  tbat  they  were  stoloi  at  the  same 
time  and  place.  The  bill  does  not  apprise  us 
otherwise,  with  regard  to  said  lap  robes,  than 
as  stated  above;  much  less  does  the  bill 
show  that  there  waa  no  testhnmy  tending  to 
connect  the  other  lap  robes  with  the  one  In 
question.  The  bill  does  not  even  show  that 
tba  lap  robe  In  question  was  Included  in  the 
seven  turned  over  to  the  witness.  The  bill 
Itself  shooUl  have  shom  enough  In  its  state- 
m&xt  ot  facts  to  indicate  that  the  court  wred 
In  admitting  the  testimcHiy.  The  statement 
of  objection  is  not  a  certificate  by  the  judge 
that  the  facts  therein  stated  existed.  In  the 
absence  of  a  showing  In  the  bill  that  the 
testimony  was  not  admissible  under  any  con- 
ditions, we  will  not  sssimie  that  the  court 
erred  in  Ite  admission.  Cllne  v.  State,  34 
Tex.  Or.  R.  317.  30  S.  W.  801;  Wright  v. 
State,  36  Tex.  Or.  K.  85.  8S.S.  W.  287;  Mc- 
Olasson  v.  State,  38  Tex.  Cr.  R.  331.  43  & 
W.  93;  Baldridge  v.  State  (Tex.  Cr.  App.)  74 
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S.  W.  910t  W«  would  further  remark,  In 
cotmeetion  with  tbis  bill,  that  It  does  not 
show  thnt  sali^  lap  robes  were  stolen  at  all, 
and,  for  aught  that  appears,  no  prejudice 
could  have  resulted  to  appellant  by  the  Intro- 
duction of  said  evidence. 

By  bill  of  exceptions  No.  10,  appellant  ob- 
jected to  the  testimony  of  the  witness  Her- 
ring to  the  efTect  that  he  was  justice  of  the 
peace  of  precinct  No.  4  of  Erath  county,  and, 
some  time  In  August,  1903,  the  witness  Wil- 
son turned  over  into  his  care  and  keeping 
seven  lap  robes,  for  the  theft  of  one  of 
which  defendant  was  on  trial.  This  testi- 
mony was  objected  to  on  the  ground  that  it 
was  immaterial  how  many  lap  robes  were 
turned  over  -to  witness  by  Ed  Wilson;  that 
said  testimony  was  irrelevant,  and  calculated 
to  prejudice  the  rights  of  defendant  before 
the  jury.  We  make  the  same  observations 
with  reference  to  this  bill  as  to  the  preceding 
bill.  For  anght  that  appears,  these  other  lap 
robes  may  have  been  taken  at  the  same  time 
and  place  as  the  one  for  which  defendant 
was  being  tried,  and  constituted  a  part  of  the 
res  gestse  of  the  transaction;  and  so  were 
admissible.  Moreover,  the  objection  to  the 
testimony— "Irrelevant  and  Immaterial"— la 
not  a  good  objection. 

What  we  have  said  with  reference  to  these 
bills  Is  equally  applicable  to  appellant's  blU 
No.  11,  which  relates  to  the  admission  In  evi- 
dence of  a  set  of  buggy  harness,  except 
that,  in  our  opinion,  the  bill  directly  shows 
the  testimony  relating  to  the  buggy  harness 
was  admissible.  It  was  with  the  lap  robe 
alleged  to  have  been  stolen,  and  was  shown 
to  have  been  taken  at  the  same  time,  and 
evidently  the  person  who  took  the  lap  robe 
must  have  taken  the  harness.  The  taking  of 
It  was  a  part  of  the  res  gestte  of  the  trans- 
action, and  was  admissible  in  evidence, 
though  It  was  not  traced  to  the  possession 
of  appellant  It  will  be  noted,  in  regard  to 
all  of  tbis  testimony,  that  the  court  did  not 
give  an  Instruction  as  to  how  the  Jury  should 
regard  It.  but  no  exception  was  taken  to  the 
charge  of  the  court  on  that  account. 

Appellant  urged  various  objections  to  the 
chai^  of  the  court,  none  of  which,  In  our 
opinion,  are  tenable.  The  court's  Instruction 
to  the  Jury  as  to  how  they  should  regard  the 
possession  by  appellant  of  the  lap  robe  in 
controversy  was  in  accordance  with  the  rules 
of  law,  and  more  favorable  to  him  than  the 
requested  instruction  on  that  subject.  The 
court  Mmply  told  the  Jury,  if  they  bellered 
the  lap  robe  in  question  had  been  stolen  from 
the  prosecutor,  and  that  recently  thereafter 
It  was  found  In  possession  of  appellant,  and 
that  he  gave  an  explanation  of  how  he  came 
by  It  and  that  the  same  was  reasonable  and 
probably  true,  and  accounted  for  appellant's 
possession  in  a  manner  consistent  with  his 
innocence,  the  jury  must  consider  such  ex- 
planation true,  and  acquit  him.  Appellant  In- 
sists In  this  connection  that  the  jury  should 
have  been  further  Instructed  that  the  state 


could  only  insist  on  a  conviction  In  case  It 
had  shown  that  the  explanation  was  false 
The  charge  requested  has  frequently  b«€ti 
held  to  be  a  charge  on  the  weight  of  te^- 
mony.  and  the  court  properly  refused  to  ^re 
it  The  charges  given,  as  stated,  Texy  prop- 
erly told  the  jury  to  acquit  defendant  if  they 
believed  his  explanation  true,  and  refrained 
from  telling  them  that  they  could  coovlet 
appellant  on  bis  possession  If  tbey  believed 
his  explanation  false.  The  court  also  gitre  a 
charge  presenting  the  same  theory  of  de- 
fense, when  the  jury  were  told,  if  they  be- 
lieved defendant  traded  for  the  lap  robe,  to 
acquit  him.  This  was  the  same  matter  In- 
volved In  appellant's  explanation. 

Nor  did  the  court  err,  in  applying  the  lav 
to  the  facts  of  the  case.  In  failing  to  sabmit 
some  proved  value  of  the  lap  robe  in  qnee- 
tion  to  the  jury.  There  was  no  controverrT 
as  to  its  value,  the  evidence  showing  withooi 
question  that  it  was  worth  a  dcjllar,  and  xi* 
court  only  submitted  a  miademeanor  to  th« 
Jury. 

It  ia  not  necessary  to  discuss  otber  propo- 
sitions raised  by  appellant,  as  they  are  noi 
well  taken.  We  have  examined  the  nnti 
carefully,  and,  finding  no  errors  tberela.  tbi 
Judgment  Is  affirmed. 


HUCKABY  T.  8TATB. 

(Gonrt  of  Criminal  Appeals  of  Texas.   Fcbu  17. 
1W>4.} 

FORGERY  —  WILL  —  SUFPICIBKCT  OP  INDICT- 
MBNT— TESTATOR'S  DEATH— EZ^ 
HBNT  IN  OFPSNSB. 

1.  Where  an  Indictment  for  forgetr  sets  obi 
the  instroment  according  to  Its  tenor,  and  th«rf 
is  no  similarity  of  names  between  the  penc-' 
whose  act  it  purports  to  be  and  defendant  it 
is  not  necessary  to  allege  that  it  purports  to  be 
the  act  of  another  than  defendant 

2.  An  Indictment  for  forging  a  will  mart  tC- 
lege  that  the  purported  testator  waa  posMs^^! 
of  an  estate  subject  to  be  disposed  of  by  wtL 
and  that  he  was  dead  at  the  time  of  tbe  for- 
gery. 

3.  One  cannot  be  prosecuted  for  faavine  i 
forged  will  in  his  possefsion,  with  intent  to  in- 
ter, until  after  the  purported  testator's  death. 

4.  Pen.  Code  18i^,  art.  530,  declares  guilty  ot 
forgery  one  who,  without  authority,  and 
intent  to  injnre  or  defraud,  makes  a  false  ir. 
strumeut  pnrpdrtlng  to  be  the  act  of  anotlii^.  ir 
such  manner  that  it  would.  If  true,  "have  or- 
ated, increased,  diminished,  discharged  or  de- 
feated any  pecuniary  obligation,  or  wonld  harf 
trannferred  or  in  any  manner  have  affected  atiy 
property  whatever."  Article  536  declarea  tihii 
"peooniary  obligation"  means  every  instroninii 
having  money  for  Its  object  and  every  obEa- 
tion  for  the  breach  of  which  a  clTfl  aedra  fet 
damsgea  may  be  bronght  Article  537  proTid*f 
that  by  an  instrument  which  would  "ha^t 
transferred  or  in  any  manner  have  affect p<f 
property  is  meant  evenr  aperies  nt  oonT^ac* 
or  undertaking  In  writinflr  which  sapfkoaes  i 
right  in  the  person  purporting  to  execute  it  ts 
dispose  of  or  change  the  character  of  [wopntr 
of  every  kind,  and  which  can  have  rraeh  ef- 
fect when  genuine.  BeU,  that  ■  wlD  Is  not  an 
instrument  subject  to  forgery  darii«  tbe  lf«- 
time  of  the  pturported  testator. 

Brooks,      dissenting  in  part. 
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Appeal  from  District  Court,  Freestone 
County;  L.  B.  Oobb,  Jndge. 

Henry  B.  Huckaby  was  convicted  of  tot' 
ffery,  and  appeals.  ReTenied. 

H.  B.  DaviBS,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 


HBNDKRBON,  1.  Appellant  was  canvlct- 
ed  of  uttering  or  pasBlng  as  tme  a  forged 
Inatniment  lo  writini;  and  his  punlaliinwt 
assessed  st  two  years*  conflnenwnt  In  the 
penitentiary;  benoe  this  aweal. 

Appelant  made  a  motkm  to  qnash  tlie  In- 
dictment on  aereial  granndi^  wblcb  vas  otop* 
ruled  by  the  omrt  In  order  to  present  the 
ooatter,  we  will  let  ont  the  charging  part  of 
tlie  second  count,  under  which  appellant  was 
(Mmvlcted,  to  wit;  that  Henry  Hudcaby,  on 
or  about  October  21.  1898,  *'dld  then  and 
there,  unlawfully  and  knowingly  and  f randu- 
lently,  have  In  bis  possession,  with  intent  to 
use  and  pass  the  same  as  tnie,  a  f&lse  and 
forged  instrument  In  writing,  to  tiie  tenor 
following:  *In  the  Name  of  God,  AmoL  I. 
Bry  Huckaby,  of  Dew,  Texas,  Freestone 
county,  do  hereby  make,  puUish  and  declare 
this  my  last  will  and  testament,  berdty  re- 
vising any  and  all  wills  heretofore  made  by 
me.  First,  I  direct  by  executors  hereinafter 
named,  to  pay  my  funeral  expaues,  and  all 
my  Just  debts  and  IbibllitieB  as  soon  as  can 
be  done  after  my  decease.  Seoond,  I  give 
and  bequeath  to  my  son,  Bry,  and  daughter 
Hair's  helr%  eucnton^  administrators  and 
assigns  forever,  two-thirds  of  my  real-estate 
except  my  grand-son  Henry,  who  Is  exempt- 
ed. 0)  I  give  and  bequeath  to  my  wife 
Baster,  the  remaining  one-third  of  my  real- 
estate^  the  same  to  ocmtain  my  dwelling 
bousB  and  the  improTements  around  the 
■ame.  (4)  I  further  agree  to  ^re  my  wife 
Easter,  all  of  my  personal  property  after  my 
debts  and  other  llabllltlea  axe  paid.  (B)  I 
hereby  appoint  my  wife,  Baster,  executrix, 
and  my  son,  Bry,  executor,  of  tfala  my  last 
will  and  testament  In  witness  whereof  I 
have  braeunto  subeciilied  my  name  and  affix 

my  seal,  this  2nd  of  July,  1887.  Bry  X 

mark. 

Huckaby.  [Seal.]  Signed,  sealed  and  pub- 
lished and  declared  by  the  said  Bry  Huckaby, 
as  and  for  bis  last  will  and  testament,  of 
us,  who  at  bis  reauest  In  tbe  presence  of  btm 
and  of  each  otber  bav^  hereunto  subscribed 
our  names  as  witnesses.  Mary  Wilson  of 
Corslcana,  Texas.  H.  E.  Huckaby,  Luna, 
Texas'— against  the  peace  and  dignity  of 
the  state." 

Appellant  Insists  that  tbe  indictment 
should  have  been  quashed  because  It  is  not 
alleged  In  said  count  that  it  purported  to  be 
the  act  of  Bry  Huckaby;  that  is,  the  act 
of  another  person  than  appellant  As  a  mat- 
ter of  fact  there  is  uo  such  allegation  In 
tbe  second  count,  and  we  are  not  authorized 
to  bring  this  auction  forward  from  the 


first  count  In  Anderson  t.  State,  20  Tex. 
App.  690.  which  was  a  case  of  forgery,  the 
court  appears  to  hold  that  tbts  averment  is 
necessary.  However,  In  that  case  the  allega- 
tion was  contained  tn  the  Indictment  aud  the 
question  was  not  before  the  court.  Rbud/s 
Case  (Tex.  Cr.  App.)  58  S.  W.  1007,  follows 
tbe  above  case,  but  holds  that,  while  It  is 
necessary  to  allege  that  the  act  purported  to 
be  that  of  another  than  defendant.  It  Is  not 
necessary  to  state  the  name  of  such  otber 
person  alleged  to  be  forged.  In  Webb  v. 
State,  39  Tex.  Cr.  U.  534,  47  S.  W.  856,  the 
court  went  still  further,  and  held  in  a  for- 
gery case  that  the  Indictment  need  not  ai- 
l^e  that  It  was  tbe  act  of  another  where  the 
Instrument  was  set  out  In  the  Indictment  ac- 
cording to  its  tenor.  This  case  cites  Thur- 
mond V.  State,  25  Tex.  Or.  App.  366,  8  S.  W. 
473,  which  Is  authority  for  holding,  In  a 
charge  for  uttering  a  forged  instrument  It 
Is  not  necessary  to  allege  that  It  purports  to 
be  the  act  of  another,  where  the  instrument 
alleged  to  be  forged  was  set  ont  according  to 
Its  tenor.  From  this  statement  It  seems  that 
the  authorities  on  this  subject  are  in  a  state 
of  some  confusion.  We  believe,  under  our 
system  of  pleading,  that  the  last  two  cases 
announce  the  correct  doctrine.  Of  course, 
there  might  be  a  case  where  there  was  sim- 
ilarity of  names  between  that  of  the  alleged 
forger  and  the  party  whose  name  Is  charged 
to  have  been  forged,  and  In  such  case  It 
might  be  necessary  to  allege  that  the  forged 
instrument  purported  to  be  the  act  of  another 
than  the  party  charged  with  forging  the  In- 
strument We  accordingly  hold  that  the  In- 
dictment Is  good,  as  to  this  objection. 

Appellant  also  questions  the  indictment  be- 
cause It  does  not  Import  an  obligation  on  Its 
face,  and,  If  it  was  the  subject  of  forgery, 
thlf!  should  be  shown  by  extrinsic  and  explan- 
atory averments.  It  is  the  rule  In  this  state, 
where  tbe  Instrument  does  not  show  on  its 
face  that  It  Imports  an  obligation  In  regard 
to  money  or  property,  but  Is  the  subject  of 
forgery,  and  can  be  shown  to  be  such  by ' 
extrinsic  averments,  that  these  extrinsic  or 
explanatory  averments  must  be  allied.  See 
Cagle  V.  State,  39  Tex.  Cr.  R.  112,  44  S.  W. 
1007;  Womble  v.  State,  89  Tex.  Cr.  R.  24. 
44  S.  W.  827;  Crawford  v.  State,  40  Tex.  Cr. 
R.  344,  50  S.  W.  378;  Colter  v.  State,  40  Tex. 
Cr.  R.  165,  49  S.  W.  379;  Black  v.  State,  42 
Tex.  Cr.  R.  585,  61  .S.  W.  478.  The  Instru- 
ment here,  which  Is  charged  to  be  the  subject 
of  forgery.  Is  not  one  of  tbe  ordinary  In- 
struments used  In  commercial  transactions, 
such  as  a  note,  draft  bond,  contract  etc.. 
but  purports  to  be  the  will  of  Bry  Huckaby. 
Before  this  paper  could  have  the  effect  to 
create  or  discharge  a  pecuniary  obligation, 
or  trausfer  or  in  any  manner  affect  any  prop- 
erty, certain  facts  would  have  to  be  proven; 
that  Is,  .that  the  alleged  testator  was  pos- 
sessed of  an  estate  subject  to  be  devised  by 
will.  And  we  also  believe,  as  will  be  shown 
heroifter,  It  would  have  to  be  proven  that 
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be  was  dead  at  tbe  time  of  the  allied  tots 
gwy.  None  ot  Uieae  matters  are  alleged  In 
the  iDdlctment.  We  believe  It  waa  d^ectlre 
on  tbla  acoonnt.  We  tmderstand  it  to  be 
conceded  In  tlie  atatCTiait  of  facta  tbat  tbe 
testator  was  alive  at  tbe  lime  ot  the  alleged 
forsery;  nor  is  tbeie  anytblng  In  tbe  agree- 
ment to  sbow  ttiat  be  bas  since  died.  Tbe 
agreement  aivears  to  Indicate  tbat  be  was 
still  living  at  tbe  time  of  tbe  inosecutlon. 

Appellant  Insists  tbat,  under  tbese  drcum- 
Htances,  tbe  alleged  Instrument  purporting  to 
be  the  last  will  of  B17  Huckaby  conld  not 
be  tbe  subject  of  fbrgery,  and,  per  conse- 
qtienoe.  he  conld  not  be  held  for  passing  or 
ottering  as  a  forged  Instrument  In  Johnson 
V.  State,  9  Tex.  App.  249,  It  Is  beld  that,  at 
though  an  instniment  may  not  be  the  subject 
of  forgery  at  the  time  It  la  made,  yet  if  sub- 
sequently a  law  is  passed  which  makes  such 
an  instrument  foi^iwy,  and  It  la  subeequent- 
ly  uttered,  a  prosecution  for  passing  the 
same  as  trae  may  be  sustained.  If  it  be  cod> 
ceded  tbat  this  decision  announces  a  sound 
doctrine;  and  Is  applicable  to  a  case  ot  this 
chaiactw,  thai  it  would 'follow.  If  the  will 
could  not  be  forged  during  tbe  lifetime  of 
Bry  Hu<ftaby,  but  it  might  become  the  sub- 
ject of  prosecution  for  knowingly  having 
same  In  possesion,  with  Intent  to  pass  It  as 
true,  after  his  deatii,  in  such  case  tbe  deatti 
of  said  Huckaby  must  be  alleged  and  proven, 
in  order  to  sustain  a  conviction.  The  death 
of  said  Huckaby  is  not  shown  In  tbe  agree- 
ment, and  Mmaequently  there  can  be  no  Il- 
legal uttering  of  the  will— mudi  lea^  having 
same  In  possesion,  with  Intent  to  utter-«8 
we  believe  no  m%  will  contend  tbat  the  will 
had  any  legal  efficacy  to  affect  property  doi^ 
Ing  the  lifetime  of  the  alteged  testator,  and 
could  only  affect  property  under  certain  for- 
malities after  bis  death.  Rev.  St  1899,  arts. 
1842, 1884,  1D04-1907,  6333-S335.  The  above- 
Cited  articles  show  statutory  formalities 
which  must  be  observed  In  <nder  to  give  a 
will  any  legal  efficacy  or  standing  for  the 
purpose  of  transferrliv  or  affecting  prop- 
erty. 

However,  the  most  Important  question  rais- 
ed by  appellant  Is  that  under  our  statute,  a 
win  Is  not  tbe  subject  of  forgery  during  the 
life  of  tbe  declarant  In  England,  as  we 
understand  the  autUbrlttes,  It  is  distinctly 
held  that  forgery  can  be  committed  by  false- 
ly making  the  will  of  a  livii^  person.  See 
Russell  on  Crimes,  vol.  2,  p.  748.  We  are 
cited  to  a  number  of  cases  In  the  tezt-wMt- 
ers  which  support  this  view,  but  the  cases 
cited  are  moatiy.  If  not  all,  English  cases. 
Tbese  cases  would  only  be  persuasive  if  under 
a  definition  of  forgery  similar  to  our  own 
statutory  definitions  of  that  ofTenw.  But  as 
we  understand  tbe  English  or  common-law 
definition  of  "foigery,"  the  Instrument  must 
be 'such  ttiat  if  genuine.  It  would  be  ap- 
parentiy  of  some  legal  efficacy.  Bishop,  Cr. 
Law,  vol.  2,  I  528.  And  It  is  not  necessary, 
as  under  our  stetate,  that  the  Instrument 


must  be  sach  that  If  tte  tame  were  tn^ 

it  would  have  created,  diminished,  discbu^ 
ged,  or  defeated  any  pecuniary  otdlgatiaD,  or 
would  have  transferred  in  any  manm 
have  affected  any  property  whatever.  The 
injury  Intended  must  be  audi  u  to  affect 
one  pecuniarily,  or  In  relation  to  his  prop- 
erty. See  articles  686,  BS7,  Pen.  Oode  ISKi. 
It  will  be  noted  that  all  Uie  provlaiona  of  oor 
Btetute  are  used  In  the  past  and  not  the 
present  tense— that  1%  the  langnage  1^ 
"would  have  created,  would  baTe  tzuuf«^ 
red"— and  do  not  depend  on  scnne  fotnre  oob- 
tittgency  in  order  to  give  them  legal  efficacy. 
Now,  can  It  be  held  that  tbe  will.  If  grauhib 
during  the  lifetime  of  the  testator  would 
have  tbe  dfect  In'  praeaentt  to  create  or 
discharge  any  pecuniary  obll^tlon,  or  t» 
tranaf er  or  affect  any  property  whatever?  It 
Is  essentially  ambulatory  dunng  tbe  lifetime 
of  tbe  declarant  subject  to  hla  revocatloD  it 
any  time,  and  cannot  poeslbly  take  ^ect  on- 
til  his  death.  Being  sach  an  Instrnmoit  we 
hold  that  it  Is  not  the  subtect  of  foi^n;. 
where  the  making  ot  the  fnatrmnent  occurs 
during  the  Ufe  of  the  testetor.  It  is  baidlr 
necessary  to  observe  that  an  onr  ofrenseii 
are  purely  statutory,  and  tbe  etatote  moFt 
clearly  define  and  cover  tiie  oftfenae  beftne 
a  pvoaecntlon  can  be  maintained.  We  cannot 
have  recourse  to  tbe  common  law  to  make 
out  an  (rffense.  Rogers  v.  State,  8  App. 
¥0.  As,  In  our  forgery  law.  defects  In  tbe 
past  have  been  discovered  and  amoded  br 
the  Legislature,  so  as  to  oalHace  matten 
not  theretofore  criminal,  we  ta«e  call  tbe 
attenti<m  of  the  Legislature  to  this  matter. 
In  order  that  the  statute  wltli  reference  to 
forgery  may  be  amended  so  as  to  «nbracc 
wlUs,  It  deemed  necessary. 

For  tiie  errors  dtacussed.  the  iudgment  is 
reversed,  and  the  proaecntlon  ordered  dis- 
missed. 

BROOKS.  3.  (dissenting).  I  do  not  axne 
with  the  opinion  of  the  majority,  rerenlsg 
and  dismissing  tbe  case^  and  will  state  my 
views; 

Appellant  Inslsto  tbat  the  in<Uctment  Is  de- 
fective, because  the  will  was  written  daring 
the  lifetime  of  tt»  testetor.  Ky  BoAiibT. 
and  could  have  no  legal  effect  until  probated 
aftw  bis  death;  hence  It  waa  <3t  Itself  rtOA 
and  of  no  legal  effect  end  would  not  If  true; 
have  created.  Increased,  diminished,  dlschsr- 
ged,  or  defeated  any  pecuniary  obUgatlm. 
nor  would  it  have  transferred  or  in  any  nwn- 
ner  have  affected  any  property  whatever,  ai^ 
was  therefore  not  tbe  aubject  of  forgny,  as 
required  by  law.  And  because  tiie  said  will 
alleged  to  havo  been  forged  plainly  shows  up- 
on its  face  that  ft  Is  not  a  proper  Instromeat 
to  be  admitted  to  pnrtute.  In  this:  tbat  tbe 
tvro  subscribing  witnesses  thereto  eadi  haw 
an  inheritance  under  and  by  virtue  of  laid 
pretended  will,  and  said  will  could  not  h» 
admitted  to  probate,  and  otherwise  be  made 
to  have  any  legal  effect  whatever,  until  one 
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or  both  of  uld  witness  es  should  munmct 
and  rdlnqolata  hla  said  Interesta  thwennder, 
and  hence  said  will  te  Told.  I  vUl  discuss 
these  propositions  In  their  conyerse  order: 
Article  6848,  Ber.  Bt,  provides:  **81ioald 
any  person  be  snbscrlblns  witness  to  a  wlU, 
and  be  also  a  legatee  or  dorisee  tba<^  If 
the  will  can  not  be  otherwise  established, 
each  bequest  shall  be  votA,  and  sncb  witness 
shall  be  allowed  and  compelled  to  appear  and 
give  his  testimony  In  like  manner  as  If  no 
auch  bequest  had  been  made.  But  If  in  such 
case  the  witness  would  have  been  wtltled  to 
a  share  of  the  estate  of  the  testator  had 
there  been  no  will,  be  shall  be  entitled  to  so 
much  of  such  share  as  shall  not  exceed  the 
value  of  the  bequest  to  him  In  the  wlU."  Ar- 
ticle 5349  provides:  "In  the  case  provided 
for  In  the  preceding  article,  sncb  will  may  be 
proved  by  the  evidence  of  the  snbscrlUng 
vrltnesBM  corroborated  the  testimony  of 
one  or  more  other  disinterested  and  credible 
persons,  to  the  elTect  that  the  testimony  of 
such  subscribing  witnesses  necessary  to  sus- 
tain the  will  Is  Bubstanthilly  tme.  In  which 
event  the  bequest  to  such  subscribing  witness 
^11  not  be  void."  These  two  articles  dis- 
pose of  appellant's  contention  that  the  will 
la  void  ,  because  the  legatees  In  the  will  are 
subscribing  witnesses,  since  said  articles 
show  that  the  will  la  not  void  by  reason  of 
said  fact. 

As  to  the  other  proposition:  The  agreed 
statement  of  facts  shows  that  appellant  was 
guilty  of  having  in  possession  the  forged  in- 
strument alleged.  If  the  will  Is  the  subject 
of  forgery  during  the  lifetime  of  the  testator. 

Article  530,  Pen.  Code  1895,  provides:  "He 
Is  guilty  of  forgery  who,  without  lawful  au- 
thority, and  with  Intent  to  Injure  or  defraud, 
aliall  make  u  false  Instrument  In  writing  pur- 
porting to  be  the  act  of  another,  In  such  man- 
ner that  the  false  instrument  so  made  would 
(if  the  same  were  true)  have  created.  Increas- 
ed, diminished,  discharged  or  defeated  any 
pecuniary  obligation,  or  would  have  trans- 
ferred, or  in  any  manner  have  affected  any 
property  whatever."  Article  587:  "By  an  In- 
■trnment  which  would  'have  transferred  or 
in  any  manner  have  affected'  property,  Is 
meant  every  species  of  conveyance,  or  under- 
taking In  writing,  which  supposes  a  right  In 
the  person  purporting  to  execute  It,  to  dis- 
pose of  or  change  the  character  of  property 
of  every  kind,  and  which  can  have  such  ef- 
fect when  genuine."  In  order  to  aacertaln 
the  meaning  of  the  above  articles,  it  becomes 
necessary  to  review  the  common  law  on  this 
question,  and  to  ascertain  therefrom,  by  ju- 
dicial construction,  which  the  statutes  ex- 
pressly authorise,  the  legislative  Intent  in 
enacting  these  articles,  and  as  to  whether 
these  ardcles  cover  the  forgery  of  a  will,  tes- 
tator being  living.  Bishop,  Crim.  Law,  S  603, 
snbd.  2,  vol.  2.  says:  "It  does  not  impair  the 
criminality  of  forging  a  will  that  the  sup- 
posed testator  Is  living."  Bussell  on  Crimes, 
ToL  2.  pp.  749-751.  states:  "The  doctrine  Is 
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established  by  several  rnwm,  that  forgery 
may  be  committed  by  the  false  mflMng  of  an 
instrument  purporting  to  be  the  will  of  a  per- 
son who  Is  still  living;  notwithstanding  the 
objection  that  daring  the  life  of  a  party  his 
will  is  ambulatory;  and  can  have  no  validity 
as  a  will  nntll  his  deatii.  Thus,  a  prisoner 
was  convicted  of  forging  a  seaman's  will, 
who,  it  appeared,  was  still  alive,  and  had  re- 
turned to  Bni^nd  two  years  after  the  prise 
money  bad  been  received  by  tbe  prisoner  nn- 
der  a  forged  wUl.  [Citing  Murphy's  Cassk  10 
St  TrL  183  fHagr.  Ed.);  2  East,  P.  a  c  19, 
8  48,  p.  949.]  In  a  subsequent  case,  where 
the  prisoner  was  indicted  for  forging  the  last 
win  and  testament  of  a  woman  who  was  still 
living,  and  was  a  witness  on  the  trial,  and 
convicted,  the  judgment  was  respited  upon  a 
doubt  whether,  as  the  supposed  testatrix  was 
living,  the  prisoner  was  legally  convleted  of 
having  forged  her  last  will  and  testament; 
there  being  no  such  instrument  as  a  last  will 
and  testament,  In  contemplation  of  law,  un- 
til after  the  death  of  tbe  person  making  It. 
But  the  Judges  are  said  to  have  been  unani- 
mously of  opinion  that  an  Instrument  may 
be  the  subject  of  forgery,  although  in  fftct  it 
should  appear  impossible  for  such  an  instru- 
ment as  the  Instrument  forged  to  exist,  pro- 
vided the  instrument  purports  on  tbe  face  of 
It  to  be  good  and  valid  as  to  the  purposes  for 
which  It  was  Intended  to  be  made.  The 
point  was  again  referred  to  the  considera- 
tion'of  the  judges  in  a  case  where  tbe  pris- 
oner was  Indicted  and  convicted  for  knowing' 
ly  uttering  and  publishing  as  true  a  certain 
false  and  forged  will  and  testameqt  of  one 
J.  O.,  late  a  seaman  belonging  to  a  merchant 
vessel,  etc.,  and  It  appeared  that  the  said  J. 
O.  was  living.  All  the  judges  held  that  tbe 
convlotlcm  was  right.  It  was  observed  by 
the  learned  Judges  who  delivered  their  opin-, 
Ion  that  every  will  must  be  made  in  the  life- 
time of  tbe  party  whose  will  It  was;  that  it 
existed  as  a  will  In  his  lifetime,  though  It 
did  not  take  effect  till  his  death,  and  that 
the  making  of  a  false  Insti-ument  importing 
on  the  face  of  It  to  be  a  will,  was  equally 
forgery,  whether  the  person  whose  will  It 
purported  to  be  were  dead  or  alive  at  the 
time  of  making  It;  that  a  contrary  doctrine 
would  operate  as  a  repeal  of  the  law,  for,  if 
the  act  of  making  the  will  were  not  forgery 
at  the  time,  a  publication  afterwards  would 
not  make  It  so.  Buller,  J.,  thought  the  very 
deflnltion  of  'forgery'  decided  the  doubt,  for 
it  was  the  nialdug  a  false  Instrument  with 
Intent  to  deceive,  and  that  here  the  Intention 
to  deceive  had  been  established  by  the  Jury, 
and  tbe  instrument  purporting  to  be  a  will 
was  clearly  false.  On  an  Indictment  for 
forgiug  a  will,  the  probate  of  that  will,  un- 
revoked, is  not  conclusive  evidence  of  Its  va- 
lidity, so  as  to  be  a  bar  to  the  prosecution." 
The  same  author  says  that  it  was  an  offense 
to  probate  tbe  will  of  a  nonexistent  person. 
Fatteson,  J,.  In  passing  on  tbe  question,  told: 
'There  la  nothing  to  limit  the  offense  to  the 
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forgery  oaly  of  tbe  wills  of  persons  tbat  bare 
existed,  and  It  bas  been  expressly  beld  that 
forgery  may  be  committed  by  the  false 
maUng  of  the  will  of  a  living  perscra."  In 
Arcbbold,  Crlm.  Prac.  &  Plead,  vol.  2,  p. 
1688,  we  find  this  language:  "Will,  testa- 
ment, codicil,  or  testamentary  writing  may 
be  described  in  the  indictment  as  a  certain 
will,  or  a  certain  will  and  testament,  or  a 
certain  codicil  to  a  will,  without  saying  of 
whom,  or  the  date  or  other  particulars.  For- 
gery may  be  committed  of  the  will  of  a  per- 
son who  is  aUve,  or  the  will  of  a  p»son  wh(> 
never  existed.  Where,  upon  Indictment  for 
forging  a  will,  the  prosecutor,  In  the  coarse 
of  his  evidence,  put  In  and  proved  the  pro- 
bate, It  was  thereupon  objected,  tor  the  pris- 
oners, that  this,  whilst  unrevoked,  was  con- 
clusive evidence  that  tbe  will  was  genuine 
and  valid,  Qarrow,  B.,  overruled  the  objec- 
tion, and,  the  prisoner  being  convicted,  the 
Judge  held  the  conviction  to  be  right"  Mr. 
Wharton,  in  his  excellent  work  on  Criminal 
Law,  8  682,  says:  "It  need  scarcely  be  said 
that  whatever  falls  under  tbe  heads  of  bonds, 
deeds,  commercial  paper,  or  rectipts  and  kin- 
dred writings,  may  be  the  object  of  forgery 
at  common  law.  For  the  purpose  of  detail 
numeration,  however.  It  may  be  mentioned 
that  the  principle  has  been  specifically  ap- 
plied to  bonds,  deeds,  to  commercial  papw  of 
all  Unds,  to  wills,  etc..  and,  in  fine,  to  all 
written  or  other  Inatroments  which  may  be 
the  foundation  of  a  suit  against  another." 
Section  680  of  tbe  same  work  states:  "A 
man  may  be  convicted  of  forging  the  will  of 
anothw-who  is  still  alive,  aa  up<m  the  latter's 
death  the  will,  being  gMiulne.  would  be  the 
basil  of  legal  prooednre."  Section  714  says: 
"The  tact  that  no  person  Is  at  tbe  time  le- 
gally in  ft  situation  to  be  deftnuded  by  the 
act  Is  no  d^ense,  if  Uten  ia  a  poesiblUty  of 
such  fimnd."  Again,  In  section  739:  "It  Is 
not  neceflsary,  therefore,  to  the  validity  of 
tlw  indictment,  that  the  fnged  instramoit 
should  ai^ear  to  be  one  wfaldi  could  be  used 
Immedlatelr  as  legal  proof.  It  is  uiongh  U 
It  can  be  ao  nsed  at  some  future  period. 
Thus  an  Indictment  is  good  which  chargM 
the  forgery  of  a  will  of  a  Hvlng  person,  al- 
though such  will  could  not  be  th»  foundation 
of  legal  process  until  Ktter  the  death  of  the 
pmon  whose  name  Is  forged."  In  McClaln's 
work  on  Orimlnal  Law.  mi,  2, 1 744,  the  c«n- 
mon-Iftw  definitions  of  forg^,  as  laid  down 
by  Blackstone,  are  given,  as  follows:  'The 
fraudulent  making  or  altering  of  a  writing 
to  tiie  prejudice  of  another  man's  right 
Farthermore,  some  BngUsh  Judges  have  spok- 
en of  It  as  the  making  ot  a  fftlse  Instrument 
with  Intent  to  deceive,  bat  the  deceit  must 
Involve  danger  of  pecnnlary  loss';  and  It  Is 
si^gested  that  the  expresalon  *wlth  Intent  to 
deceive  In  such  manner  as  to  expose  any  pov 
son  to  loss  or  the  risk  of  loes,*  would  accu- 
rately express  the  Idea.  Forgery  of  wills  was 
early  recognized  as  a  crime;  and  it  was  held 


to  be  immaterial  that  the  siq^aed  testatcr 
was  living,  or  that  therewas  no  such  persoau 
the  one  the  Instrument  parported  to  immtr 
Section  768  lays  It  down  tbat  it  la  not  ^ 
essary  that  the  injury  be  pecnniaxy.  It  is 
sufficient  tbat  tbe  Intention  be  to  depriTc  tbe 
other  of  a  legal  right"  In  Scott  t.  Saie 
(Tex.  Cr.  App.)  48  8.  W.  S21,  it  was  held  tbti 
the  Intent  to  injure  or  defraud  is  only  neces- 
sary: that  the  act  need  not  Injure.  See^  tr 
so,  Howell  V.  State,  37  Tex.  591.  And  agais. 
4n  Lasslt^  V.  State,  35  Tex.  Cr.  B.  540^  H  S 
W.  751,  it  was  said  that  the  deed.  althOLg^ 
not  acknowledged.  Is  the  subject  ot  fdigerj, 
though  it  may  be  necessary  sabecqnently  to 
take  steps  to  make  it  valid. 

In  view  of  the  above  excerpts  frMn  tbe 
common  law  and  authorities  of  this  court,  I 
will  proceed  to  discuss  the  statates  at  for- 
gery as  contained  In  our  Penal  Code.  Woa^ 
the  forged  will  of  a  person  still  living  con>e 
within  the  provisions  of  theee  articles?  It 
will  be  noted  from  the  above  excerpts  that  it 
was  so  at  cmnnurn  law.  It  will  be  noted  tbit 
the  Intent  to  injure  is  tbe  gnvnincn  of  tbe 
offense,  even  undw  onr  own  anthoritles,  ts 
wtil  as  the  common  law.  It  will  be  noted 
from  one  of  the  above  excerpts  trom  ttw  com- 
mon law  tbat  the  courts  have  lieild  tbat  wUit 
are  the  subject  of  forgery  under  ordlntrj 
statutes  similar  to  our  own.  If  tills  forged 
vriU  were  a  valid  Instrumoit,  It  innild  hafe 
transferred  or  In  a  manner  have  affected  tbe 
property  of  the  testator.  Th«efore  I  beflere 
tbat  It  was  the  subject  of  forgerr,  regardka 
of  the  testator  being  dead  wallre,  and  flwe- 
fore  the  appellants  cratentitHis  are  not  cor 
net  Certainly,  If  tills  Instnunmt  bad  ben 
tm^  and  had  not  been  rented  by-  Ibe  taia- 
t(n>,  or  supposed  testetor,  at  Us  deatb,  tee 
same  would  have  transferred,  and  to  a  large 
extent  would  have  affected,  tbe  propsriy  be 
ndght  have  left  and  would  have  bean  a  Ic^l 
method  to  dtapose  of  and  <diange  tbe  title  «f 
property  of  all  Unds  belonging  to  Uw  tisia- 
tor.  To  hold  Oils  Instroment  Invalid  wwdd 
be  to  say  thve  Is  no  law  In  Texaa,  as  hdd 
by  tb»  majority,  for  pmridilng  a  paraea  for 
the  forging  a  will;  and  sncb  a  couslrucUna 
would  lead  me  to  tbe  conmse  eondorin. 
Clearly,  when  tbe  Legislature  enacted  these 
statutes,  tbey  bad  In  contemplatfoa  tbe  fior 
gery  of  wills,  ss  well  as  any  otber  InstranwBt 
that  would  cbai^  or  affect  prepeat|.  Thb 
was  the  common  law,  and  in  tlia  U^t  of 
such  construction  said  statutes  were  erfdeet- 
ty  adopted.  In  view  this  fact  I  ttalnk  tbe 
clear  legislative  Intent  as  well  as  tbe  wards 
of  these  artldes  under  conddNatton.  makes 
it  Imperative  on  tUs  court  to  b<dd  that  tbe 
forgery  of  a  will  of  a  pnson  Uvlng  is  forgciy. 
wltUn  the  contemplation  ot  onr  law. 

In  my  opinion,  the  Indictment  It  property 
dmwn,  and  charges  an  offense  »isr*f*^  tbe 
laws  of  tUs  state;  and,  no  wror  being  nual- 
fested  In  the  record,  I  btflevo  Oe  Jodgnesl 
should  be  affirmed. 
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iOoort  «  Orimlnal  Avpaala  of  TWui  F«k 
la  18040 

IMTOnOATINO  UQUORS-LOOAL  OPTION  LAW— 
VIOIATION  —  DEFBNBKS  —  UISTAKB  OF 
FACT— SVIDBNGB-INSTRUCTIONS. 

1.  Where,  In  «  praKcntion  for  Tlolating  a  lo- 
cal optioQ  law,  defendant'H  attorney  atated  that 
tie  expected  to  prove  that  members  of  the  jury 
liad  a  prejudice  aeaiuat  a  persoo  who,  from 
hia  occnpatioii,  might  be  in  a  poaition  to  Tiolate 
the  local  option  law,  ho  ahoQid  haTe  been  per- 
mitted to  aak  tbe  Jmon  whether  they  bad  aach 
prejudice. 

Id  a  prosecution  for  the  illegal  BelltDg  of 
intoxicating  llquora,  evidence  a«  to  what  wac 
■aid  and  done  oetween  tiie  partiea  mt  the  time 
ot  the  detlvery  of  the  bottle  claimed  to  contain 
Intoxicating  liquor  was  admlasible. 

8.  In  a  prosecution  for  riolating  a  local  op- 
tion law,  eTidence  as  to  a  coDTersation  between 
a  third  party  and  prosecutor  that  caased  them 
to  go  to  the  place  wliere  the  liquor  was  al- 
leged to  have  been  sold  was  inadmissible;  ac- 
cused not  being  present. 

4.  In  a  proseciition  for  Tlolating  a  local  option 
law,  evidence  that  otbus  wlto  might  be  equally 
guilty  with  defendant  were  not  inoicted  waa  in- 
admissible. 

6.  Evidence  that  an  Investigation  waa  made 
Iv  the  grand  jury,  and  that  they  failed  to  find 
that  any  drunkenness  occurred  at  the  saloon 
where  defendant  worked,  and  where  it  waa 
claimed  he  had  illegally  sold  intoxicating  liquor 
cm  the  day  In  queaanb  or  that  any  dmnkenneas 
Goold  be  traoea  to  muA  Mloon  on  that  day,  waa 
inadmissiUe. 

6.  Where,  in  a  prosecution  for  Ulegallr  sell- 
ing iotoxlcatlug  liqnor,  defendant  clauMd  that 
ba  was  only  temporarily  emi^oyed  In  the  aaloon 
where  the  oflenae  was  alleged  to  hare  been 
committed,  he  should  have  oeen  permitted  to 
prove  that  he  liad  only  been  employed  for  the 
day  to  waah  bottles,  and  liad  no  authority  to 
make  sales  or  receive  money,  and  that  he  took 
t&e  bottle  in  question  to  the  alleged  pnrdiaaer 
at  the  oommand  of  one  of  the  clerks,  and  re- 
ceived Oe  mmv,  and  tnmed  It  over  to  aoeh 
clerk. 

7.  Wiiere,  in  a  prosecution  for  violatinR  a 
local  option  law,  toe  state's  witness  testified 
that  the  beverage  sold  tasted  like  whisky,  aud  in 
his  opinion  waa  whisky,  but  there  was  other  ev- 
idence that  defendant's  employer  only  sold  cider 
and  DonintoxicatiDg  drinu,  but  that  he  had 
previously  received  some  tablets,  which,  when 
traced  In  water,  prodnced  a  drmk  reiy  much 
like  whisky,  but  did  not  contain  any  alcohol, 
etc.*  defendant  was  ratltled  to  an  tutmction 
that,  before  he  could  be  convicted,  the  proof 
must  show  that  be  sold  proaecator  Uq;nor  of  an 
IntoxicatinK  character. 

8.  Pen7  Code  1896.  art.  40,  providiDf  that 
no  mistake  of  law  wUl  excuse  one  committing 
an  offense,  but  that,  if  a  person  laboring  under 
a  mistake  as  to  a  particular  fact  does  an  act 
tiiat  would  otherwise  be  criminal,  he  is  goilty 
of  BO  (dCuse,  applies  to  a  prosecution  for  vio- 
lating a  local  option  law. 

9.  u  a  prosecution  for  violating  a  local  option 
law  tiiere  was  evidence  that  defendant  was 
employed  in  a  saloon  temporarily  to  wa^  bot- 
tles, etc*  and  that  at  the  request  of  a  clerk  he 
handed  a  bottle  to  prosecutor,  and  received  from 
him  the  price,  wlifch  he  immediately  delivered 
to  the  clerk,  and  that  the  bottle  contained  a 
liquid  which,  thongh  tasting  like  whisky,  in 
fact  contained  no  alcohol,  and  was  delivered  to 
prosecutor  mistake  for  cider,  defendant  was 
entitled  to  an  Instnictlon  that.  If  he  d^vsred 
the  liqnor  under  mistake  of  fact,  believing  it 
to  be  nMdntoxlcating,  he  waa  not  soUtTi  ander 
Pen.  Code  1886,  art.  40. 

Brooki,  diasentliHi 


Appeal  from  BIHb  CJonnty  Conrt;  Lee  Haw- 
kins, Judge. 

Henry  Patrick  waa  convicted  of  violating 
the  local  apOxm  Uqnor  law,  and  he  appeala. 

Reversed. 

W.  H.  Fears,  for  appellant  Howard  Mar- 
tin, AsBt  Atty.  Gen.,  for  the  State 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
punishment  assessed  at  a  fine  of  $25  and 
l£0  days'  confinement  In  the  county  Jail. 

In  the  impanelment  of  the  jury  appellant 
proposed  to  ask  the  Jurors  If  they  had  such 
prejudice  against  a  person  who,  from  tila 
occupation  or  surrounding  at  the  time,  might 
be  su^ected  of  being  in  a  position  to  enable 
him  to  violate  the  local  option  law,  that 
might  influence  their  action  aa  Jurors.  Ap- 
pellant said  be  expected  to  prove  that  they 
did  have  such  prejudice.  We  think  the  in- 
vestigation should  liave  been  permitted.  The 
answers  of  the  Jurors  might  have  at  least 
furnished  some  ^formation  to  appellant  by 
which  be  could  more  Intelligently  exercise 
his  peremptory  challenges. 

We  think  it  was  competent  for  the  state 
to  show  what  was  said  and  done  betweeo 
the  parties  at  the  time  of  the  delivery  'of  the 
bottle  claimed  to  be  Intoxicating  liquor.  It 
was  a  part  of  the  res  gestse  of  the  transac- 
tion, and  was  calculated  to  abed  some  l^ht 
on  It  We  do  not  believe  it  was  admissible 
to  prove  what  occurred  between  Dick  Turner 
and  the  prosecutor.  Brooks,  that  caused  them 
to  go  to  the  cold  gtoiage  whwe  appellant  waa 
at  work.  This  was  a  conversation  In  the 
absence  of  appellant  and  was  calculated  to 
prejudice  him,  Inasmuch  as  It  was  a  conver- 
•atlon  between  said  purchaser  and  Dick  Tur- 
ner aa  to  th^  expectation  of  getting  some 
whisky  at  radmore's,  where  the  alleged  (tf- 
fenae  occurred.  Nor  was  it  admissible  on 
tbe  part  of  appellant  to  show  tliat  othera, 
who  might  be  equally  goilty  with  appellant 
if  he  was  guilty,  were  not  indicted,  although 
an  investigation  was  made  as  to  the  eondoct 
of  such  other  i«rtles.  Nor  mm  It  compe- 
tent to  prove  that  Investigation  vras  made  by 
the  grand  jury,  and  they  tailed  to  find  that 
any  drunkenuesa  occurred  at  said  Pridmore's 
saloon,  or  that  could  be  traced  to  said  Prld- 
more's  salc^n,  on  the  day  of  the  show— being 
tbe  date  of  the  alleged  offense. 

In  onr  opinion,  appellant  slionid  have  been 
permitted  to  show  the  character  of  his  em- 
ployment at  Ptldmore'a  saloon,  to  vrlt  that 
be  waa  Incidentally  there,  having  been  em- 
ployed on  that  day  to  waah  bottles,  and  that 
he  had  no  authority  to  make  sales  and  r^ 
ceive  money  for  the  same;  that  he  was  sim- 
ply a  servant  and  that  what  he  did  was 
merely  at  tbe  instance  of  one  of  the  darks 
(Tune)  to  take  the  bottle  In  qnestlMi  to  the 
allied  purchaser,  and  receive  the  m<xiey 
from  blm,  and  turn  it  over  to  Tune.  We  are 
not  |»epaied  to  say  that  the  drcnmstances 
connected  with  this  transaction,  thus  refer- 
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red  to,  togetber  with  other  circumstances  In 
proof,  might  not  have  constituted  appellant 
the  seller;  bat  etlll  the  testimony  should 
have  been  admitted,  and  the  question  left  to 
the  jury  under  appropriate  charges  as  to 
whether  or  not  he  was  such  seller. 

It  occurs  to  us  that  the  court  should  have 
given  appellant's  Becond  requested  special  In- 
structton;  that  is,  that  before  appellant  could 
be  convicted,  tbe  proof  most  show  that  he 
Rold  to  tbe  prosecutor  spirituous,  vinoua,  or 
malt  liquor  of  an  Intoxicating  character. 
True,  the  state  proved  by  Its  witnesses  that 
It  tasted  to  them  like  whisky,  and  that,  in 
tbdr  opinion.  It  was  whisky;  but,  on  the 
other  hand,  there  was  proof  showing  that  the 
employer  of  appellant  was  only  engaged  in 
selling  cider  and  nonintoxlcating  cold  drinks, 
but  that  some  time  previous  he  had  received 
some  tablets,  which,  when  placed  In  water, 
produced  a  drink  or  beverage  that  tasted  very 
much  Ufce  whisky,  but  did  not  contain  any 
alcc^l.  According  to  the  witnesses,  It  con- 
tained pepper  and  cocaine,  and  maybe  some 
other  Ingredients.  And  It  was  suggested  In 
the  evidence  that  possibly  one  of  these  bot- 
tles, that  had  been  left  on  the  shelf,  may 
have  been  handed  out  by  Tune  to  appellant, 
who  gave  It  In  turn  to  the  prosecutor,  Brooks. 
To  meet  this  phase  of  the  erldence,  appd* 
lant  was  entitled  to  a  charge  on  ttils  sub- 
ject 

Appellant  also  excepted  to  tbe  charge  of 
tbe  court  for  its  failure  to  Instruct  the  Jury 
00  mistake  of  fact,  insisting  that  tbe  evi- 
dence required  such  a  charge  on  that  sub* 
Jeet.  Although  this  court  has  decided  tlils 
question  otherwise,  yet  the  decisions  are 
against  onr  statutes  on  the  subject,  and  tbe 
generally  received  doctrine  as  to  all  oHiet 
crimes.  It  is  conceded  that  tbe  cases  of 
Penn  v.  State,  43  Tex.  Or.  R.  608,  68  S.  W. 
170,  and  Williams  v.  State.  77  S.  W.  215,  8 
Tex.  Ct  Rep.  T0».  are  dU%ctly  against  this 
contention;  but  it  Is  m>ged  that  these  cases 
violate  our  statute,  and  are  not  founded  upon 
ooirect  legal  principle,  and  so  should  be 
overruled.  We  believe  tbe  doctrine  appet- 
lant  asserts  Is  sound,  and  that  article  46, 
Pen.  Code  18S5.  which  Bays,  "No  mistake  of 
law  excuses  one  committing  an  offense,  but 
It  a  person  labortnc  under  a  mistake  as  to  a 

,  partlcnlar  fact  shall  do  an  act  which  would 
otherwise  be  criminal,  be  is  gulltr  of  no  of- 

.  fense,"  Is  applicable  to  all  offenses,  unless 
It  be  that  such  offenses  are  taken  out  of  the 
statute  some  qieclal  proviskm  ot  the  law. 
Certainly,  U  It  Is  applicable  to  a  murder 
case,  and  a  parly  charged  with  that  crime 
could  shield  himself  under  a  mistake  ot  fact, 
it  ought  to  be  «t  least  equally  applicable  to 
a  sale  ot  whisky  under  a  mistake  of  fact 
Ur.  Bishop,  in  hU  work  on  Criminal  I^aw, 
wA.  1,  I  303,  says:  "The  wrongful  Intent  be- 
ing the  essence  of  every  crime,  It  necessarily 
'ollowa  that  whenever  one  without  fault  at 
carelessness  la  misled  concendng  Cacta.  and 


thereon  acts  as  he  would  be  Justified  in  do- 
ing were  they  what  he  believes  them  to  be, 
he  la  legally  innocent,  the  same  as  be  in- 
nocent morally."  And  In  bis  work  on  Stat- 
utory Crimes  he  says:  "Tliere  is  no  dlfltr- 
ence  between  a  mistake  of  fact  as  to  the  sale 
of  Intoxicating  liquor  and  other  crimes.  It 
applies  likewise  to  the  qu^tlon  of  tbe  in- 
toxicating quality  of  the  liquor  sold,  bat 
there  are  cases  In  denial  of  tills."  So  thnt 
whatever  may  have  been  heretofore  betd  in 
the  cases  referred  to,  and  otlierB  holding  tbe 
same  vlew%  such  cases  are  hereby  over- 
ruled. 

In  this  case,  appellant's  theory,  which  the 
evidence  of  himself  and  other  witnesses  tends 
to  support,  shows  that  he  was  not  a  regular 
employ^  at  Fridmore's  place  of  basin  ess,  bm 
that  he  was  employed  there  that  day,  it  beii% 
a  day  In  which  a  show  was  In  town,  and  bis 
employment  was  for  the  purpose  of  cleaning 
up  and  washing  bottles.  The  inroof  furtber 
tended  to  show  oa  bis  b^lf  fbat  dnoe  locat 
option  bad  gone  Into  effect  which  was  a  day 
or  two  before,  the  owner  did  not  sell  In- 
toxicating drinks,  but  sold  cold  drinks  and 
nonintoxlcating  beverages  merely;  that  ap- 
pellant was  not  permitted  to  go  behind  the 
bar,  or  make  any  sales;  that,  standing  oa 
the  outside,  he  was  asked  by  the  prosecutor 
to  get  him  a  bottle  of  something  to  drink; 
that  appellant  told  him  he  could  get  what  the 
others  were  getting;  that  prosecutor  gave 
him  a  dollar,  and  he  brought  him  a  bottle  of 
some  liquid,  and  handed  It  to  hlia,  and 
brought  him  back  60  cents  In  change;  that 
appellant  had  no  Idea  that  it  contained 
whisky,  but  thought  It  was  dder.  As  stated 
before,  there  was  some  evidence  that  this 
bottle  might  have  contained  some  of  tbe 
liquid  made  out  of  the  tablet  of  pepper  and 
cocaine;  that  It  mlgbt  have  been  handed  oat 
by  appellant  to  Tune  Instead  of  a  bottle  ot 
cider.  Under  this  view  of  the  case  It  ap" 
pean  to  us  that  appellant  was  enttOed  to  a 
charge  on  mistake  of  fact  If  he  waa,  in- 
deed, the  seller,  and  represented  Tone  la  toe 
transactioD,  he  may  have  been  tbe  Innocent 
agent  of  Tune,  if  the  liquid  sold  was  Intox- 
icating, Although  Tune  may  bare  had  knowl- 
edge that  it  was  Intoxicating;  or.  If  Tone 
Intended  to  hand  out  cider,  and  huoded  oat 
Instead  by  mistake  intoxicating  Hquor,  of 
cdurse,  under  such  drcumstanoea,  be  must 
have  used,  so  tat  as  he  was  etmceraed.  and 
so  far  as  appellant  was  concerned,  due  cau- 
tion to  avoid  any  mistake.  We  are  not  bold. 
Ing  there  is  not  other  testhnony  in  the  ease 
which  might  authorise  a  convlctkm;  bat  we 
are  holding  that  ao  fftr  as  this  qnestloE  is 
concmied,  appellant  had  a  right  to  have 
the  court  give  a  chatge  predicated  on  mistake 
of  fact 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

BROOKlB,  J.,  dlssenta. 
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OHIBH  T.  8TATB. 

(Court  of  Criminal  Appeals  of  Tflxas.  Feb. 
10,  1904.) 

HOUICIDB-INSTRUCTIONS— PROVOKING  DIFFI- 
CULTY—MAN  S  LAU  OHTBR-^BLF-DRFBNSE. 

1.  On  a  prosecution  for  murder,  defendant's 
theory  was  that  he  wai  trying  to  iudnce  deceaa- 
ed  to  return  defendant's  horse  to  the  stable,  and 
that  deceased  ordered  defendant  to  leave,  and 
threatened  to  kill  him  if  he  did  not;  that  de- 
fendant rode  away  and  secured  a  pistol,  and  re- 
tamed  toad  can^t  the  hwse  by  the  bridle,  and 
that  deceased  reat^ed  for  a  i^stol,  whereupon 
an  altercation  ensued  which  led  to  the  killfag. 
The  court  instructed  that  if  defendant  sought 
the  meeting  with  the  Intent  to  take  deceased's 
life,  and  by  his  acts  or  words  proToked  the  diffi- 
culty, defendant  would  not  be  permitted  to  jus- 
tify his  act  on  the  ground  of  self-defense.  Held 
that,  ouder  the  facts,  the  charge  was  a  suffi- 
cient exposition  of  the  law,  and  not  objection- 
uble  as  limiting  the  right  of  self-defense  to  the 
mere  purpose  and  intuit  with  which  defendant 
nought  deceased. 

2.  On  a  prosecution  for  murder,  defendaut's 
contention  was  that,  a  short  time  before  the 
difficulty,  deceased  had  cursed  him,  with  a 
threat  that,  if  he  did  not  get  out  of  deceased's 
way,  deceased  would  shoot  him,  and  that  de- 
fendant then  rode  away  some  distance,  and, 
baviug  secured  a  pistol,  sought  deceased  for  the 

Eurpose  of  making  him  return  defendant's 
orse,  which  deceased  was  driviog,  and  that, 
when  he  met  deceased  a  second  time,  deceased 
used  Isngoage  Indicating  animosity,  and  made. 
Ml  defendant  thon^t,  a  demonstration  to  take 
out  a  pistol.  The  court  instructed  that  the 
jury  should  consider  all  the  facts  and  circum- 
Ktaucos  in  determining  the  condition  of  de- 
fendant's mind  at  the  time  of  the  kilHi^Ci  and 
the  adequacy  of  the  cause  producing  such  condl* 
tion,  and  that,  though  the  law  proTldes  that 
provocation  causing  a  sudden  passiou  must  arise 
nt  the  time  of  the  killing,  the  jury  should  de- 
termine whether  defendant's  mind  was  ineapa- 
tde  of  cool  reflection,  and  whetiter  the  drcum- 
atances  were  sufficient  to  produce  such  a  state 
of  mind.  HeJd,  that  under  the  facts  the  charge 
was  suffident. 

3.  Where,  on  a  proMcntkm  for  hoodclde.  the 
defense  is  self-defeuse,  and  the  Question  Is  one 
not  of  real,  bat  of  ai^arent,  danger,  the  court 
must  Instruct  that  the  danger  need  not  be  real, 
but  that  it  is  suffident  if  it  reasonably  appears 
so  to  the  defendant  at  the  time. 

4.  On  a  prosecution  for  murder,  it  appeared 
that  deceased  at  the  time  of  the  killing  was 
not  armed,  and  defendant's  theory  was  that  de- 
ceased had  reached  for  something,  and  led  de- 
fendant to  believe  that  deceased  was  trying  to 
pet  a  pistol.  The  court  charged  that  if,  by  rea- 
i^n  of  the  acts  or  words  of  deceased,  defend- 
ant reasonab^  spprebeoded  that  defendant  was 
in  danger  of  losing  his  life,  he  had  the  right  to 
defend  himself,  as  it  reasonably  appeared  to 
bim  from  his  standpoint,  and  that  if  defendant 
went  to  demand  hts  team  from  deceased,  and 
waa  refused,  and  deceased  showed  a  purpose  to 
assault  defendant,  and  defendant  shot  and  kill- 
ed deceased,  defendant  would  be  Jostified.  HtU, 
that  the  Instnictton  on  apparent  danger  was  snf- 
ficlent 

5.  On  m  nosecntlon  for  mmrdcr.  It  appearad 
that  defendant  met  a  woman  who  had  hired  a 
horse  and  buggy  from  him,  and  that  he  tried  to 
Induce  her  and  deceased,  who  was  riding  with 
her,  to  return  the  horse,  and  that  deceased  and 
defendaut  fell  into  an  altercation,  and  defend- 
ant went  away  and  armed  himself  and  return- 
ed, whereupon  the  trouble  was  renewed  and 
the  killing  occurred.  Defendant's  contentlott 
was  that  he  returned  merely  for  the  puroose 
of  having  tha  horse  taken  to  the  stable.  Held, 


that  It  was  not  error  to  refuse  to  diarge  on  the 

law  applicable  to  manslaaghter,  as  it  did  not 
appear  that,  if  defendaut  provoked  the  dif- 
ficulty, he  did  it  for  any  other  purpose  save 
that  of  killing  deceased. 

6.  The  sp^ial  venire  having  been  exhausted, 
the  sheriff  and  his  deputies,  before  ^oing  out  to 
select  talesmen,  were  sworn  as  required  by  law. 
The  talesmen  selected  were  exhausted,  and  ad- 
ditional talesmen  were  ordered,  but  the  officers 
were  not  sworn  before  storting  out  the  second 
time.  Held,  that  an  objection  that  the  officers 
were  not  properly  sworn  was  untenable. 

7.  An  objection  on  appeal  that  officers  were 
not  properly  awom  before  entering  on  the  duty 
of  selecting  talesmeu  cannot  be  reviewed  where 
no  exception  was  token  to  It  and  the  action 
of  the  court  not  criticised  until  the  filing  of  a 
motion  for  a  new  trial. 

Appeal  from  District  Court,  Jeffersoc 
Oounty;  W.  H.  Pope,  Judfje. 

H.  H.  Chlsm  was  convicted  ot  murder  in 
the  second  degree,  and  he  appeala  Affirmed. 

Howard  Martin.  Aast  Atty.  Oen.,  tax  the 

State. 

DAVIDSON,  P.  J.  The  punishment  as- 
sessed Is  25  years  In  the  penltmtlary  tor 
murder  in  the  second  degree. 

The  chai:^  *of  the  court  on  self-defense  Is 
criticised  because  It  limits  that  right  to  the 
intent  and  purpose  wltli  which  defoidaDt 
sought  deceased.  This  really  was  Intmded 
to  refer  to  that  porti«i  of  the  charge  which 
applies  the  doctrine  of  provoking  a  difficult. 
We  do  not  believe  the  criticism  Is  cwrect, 
when  the  full  charge  on  the  question. of  pro- 
voking the  difficulty  Is  read.  That  portion 
of  it  bearing  npou  this  phase  of  the  case  is 
as  ftdlows:  "*  *  *  unless  you  ftirtber  be- 
lieve frmn  the  evidence,  b^cmd  a  reasona- 
ble doubt,  that  defendant  sought  the  meeting 
with  said  Dan  HcCrea  with  tlie  Intent  to 
take  the  life  of  said  Dan  HcOrea,  or  to  do 
him  anch  serious  bodily  Injury  as  ml^t  prob- 
ably end  In  the  death  of  the  said  Dan  Uc- 
Grea;  and  If  yon  so  believe  from  the  evi- 
dence, beyond  a  reasonable  donb^  thai  you 
are  Instructed  that  If  defendant  sought  such 
meeting  for  the  said  purpose  and  with  anch 
Intent,  and  that,  aftor  finding  the  said  Dan 
McCrea,  defendant,  by  his  acts  or  words,'  If 
any,  or  by  his  acte  coupled  with  his  wwds* 
if  any,  did  bring  on  and  provoke  tiie  difficul- 
ty with  the  deceased,  Dan  HcCrea,  which  re- 
sulted In  his  death,  then  and  in  that  event 
defendant  would  not  be  permitted  to  Justly 
his  act  in  taking  the  life  of  said  Dan  HcCrea 
on  the  ground  of  BeI^defense."  We  believe 
this  charge  is  a  fair  and  correct  expoaitlou 
of  the  law  of  provoking  the  difficulty,  as  ap- 
plied to  the  &cto.  Of  course.  If  appellant 
simply  sought  Dan  HcCrea  vrith  the  intent 
and  purpose  of  prov<ddng  a  difficulty  with 
the  ultimate  view  of  taking  bis  life,  and  the 
jnd^  had  stopped  at  this  point.  It  would 
have  been  Insufficient.  But  the  charge  does 
not  stop  here.  The  court  Informs  the  jury 
that,  before  ai»pellant  would  be  guilty  after 
seeking  tiie  meeting  for  that  purpose  and 
with  ibat  intent,  he  must  have  then,  by  his 
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acts  or  wordB— elth«>  oe  both— brought  on  and 
provokdl  the  difficulty.  We  tiilnk  this  is  In 

compliance  with  the  law. 

The  charge  of  the  court  on  'manslauKht^ 
Is  criticised  because  the  Jury  were  not  spe- 
cifically told  they  might  look  to  antecedent 
threats  or  acts  of  deceased  to  determine 
whether  the  acts  of  deceased  at  the  time  of 
the  homicide  were  sufficient  to  show  ade- 
quate cause.  The  charge  on  manslaughter  in 
regard  to  this  question  Is  as  follows:  "AJ- 
thoagh  tbe  law  provides  that  the  provocation 
causing  tbe  sudden  passion  must  arise  at  the 
time  of  tbe  killing,  It  is  your  duty,  In  deter- 
mining the  adequacy  of  the  provocati(Hi,  If 
any,  to  consider  In  connection  therewith  all 
the  facta  and  clrciunstances  In  evidence  In 
the  case;  and  If  you  find  that,  by  reason 
thereof,  defendant's  mind  at  the  time  of  the 
killing  was  Incapable  of  coot  reflection,  and 
that  said  facta  and  circumstances  were  suffi- 
cient to  produce  such  state  of  mind  In  a  per- 
son of  ordinary  temper,  then  tbe  proof  aa  to 
the  sufficiency  of  the  provocation  satisfies  the 
requlremeuts  of  the  law;  and  so  In  this  case 
you  will  consider  all  the  facts  and  drcum- 
Btances  In  evidence  In  determining  the  c<Hidl- 
tion  of  defendant's  mind  at  the  time  of  the 
alleged  killing,  and  the  adequacy  of  tlie 
cause.  If  any,  producing  such  condition.'' 
Tbis  charge,  under  the  facta,  is  sufficient 
The  court  usually  Is  not  required  to  single 
out  particular  facts  upon  which  to  submit  the 
Issue  of  manslaughter.  Appellant's  conten- 
tion was  that  a  short  time  prior  to  the  diffl- 
CUI17  deceased  had  cursed  him,  coupled  with 
the  threat  that,  if  appellant  did  not  get  out 
of  bis  way,  he  would  "shoot  him  out  of  the 
way."  Appellant  then  rode  away  some  dis- 
tance and  secured  a  pistol,  and  sought  de- 
ceased, for  tbe  purpose,  he  says,  of  making 
deceased  and  the  woman  riding  with  him  in 
tbe  buggy  return  the  horse  of  appellant, 
which  they  were  driving,  to  the  livery  stable, 
and  that,  when  he  met  him  the  second  time, 
deceased  used  language  Indicating  animosity, 
and.  as  appellant  thought,  made  a  demon- 
stration to  get  a  pistol.  The  threats  upon 
which  appellant  based  his  criticism  of  the 
charge  were  the  threats  and  language  used 
upon  the  first  meeting,  and  shortly  betore 
the  killing.  We  believe  the  charge  on  man- 
slaughter, as  applicable  to  the  facta  here,  la 
sufficient 

Tbe  charge  of  the  court  on  self-defense  is 
criticised  because  the  court  failed  to  charge 
the  Jury  that  the  danger  with  which  defend- 
ant was  threatened  need  not  be  real;  it  Is 
enough  if  it  reasonably  appears  so  to  defend- 
ant at  the  time.  Wherever  the  question  Is 
one  of  apparent,  and  not  real,  danger,  such  a 
charge  as  contended  for  should  always  be 
given.  This  is  a  case  of  apparent  and  not 
real,  danger.  Deceased  was  unarmed,  and 
appellant's  theory  was  that  at  the  time  of 
the  shooting,  deceased  had  reached  for  some- 
thing, and  led  appellant  to  bellere  he  was 
trying  to  get  a  platol  with  wblcb  to  Are  up- 


on him.  The  whole  charge  on  aelf-^efense 
is  submitted  upon  the  theory  of  apparent 
danger.  The  court  instructed  the  Jury:  "Up- 
on the  law  of  self-defense,  yoa  are  further 
instructed  that  if,  from  the  acta  of  the  said 
Dan  McCrea,  If  any,  or  from  his  words  cocp- 
led  with  his  acts,  if  any,  there  waa  created 
in  the  mind  of  defendant  a  reasonable  ap- 
prehension that  he  (defendant)  was  in  dan- 
ger of  losing  bis  life  or  of  suffering  serioca 
bodily  harm  at  the  hands  of  tbe  said  Dan 
McCrea,  then  defendant  had  the  right  to  de- 
fend himself  from  such  danger  or  apparent 
danger  as  It  reasonably  appeared  to  him  at 
the  time,  viewed  from  his  standpoint  and  no 
other."  The  court  further  instructed  the  Ju- 
ry; "If  defendant  went  to  demand  his  team 
from  the  persons  In  possession  of  same,  and 
his  demand,  If  any,  was  refused  by  the  per- 
sons in  possession  thereof,  he  had  a  right  to 
make  this  demand,  and  if,  in  so  doing,  tbe 
deceased,  by  words  or  acts,  or  both,  showed 
a  purpose  to  assault  defendant  viewed  from 
the  defendant's  standpoint  alone— that  he 
was  about  to  suffer  serious  bodily  Injury  <x 
death  at  the  hands  of  deceased — th&i,  ander 
these  circumstances.  If  be  shot  and  killed  de- 
ceased, he  would  be  Justified  in  law,  and  yon 
should  acquit  him."  He  further  charged  the 
jury:  "If  defendant  did  not  use  any  violence 
in  attempting  to  get  possession  of  the  team, 
and  deceased,  by  words  or  acts,  or  both.  If 
any,  showed  an  immediate  purpose  to  assault 
defendant  and  these  words  or  acts,  or  both, 
if  any,  were  of  such  a  nature  as  to  reasona- 
bly Impress  upon  the  mind  of  defradant  that 
deceased  was  about  to  do  him  serious  bodily 
injury  or  kill  defendant  then  defendant 
would  have  the  right  to  defMid  himself 
against  such  assault  evc^  to  the  taking  of 
the  life  of  deceased;  and.  In  determining  If 
said  assault  was  threatened  or  made,  yon  wi!I 
Tiew  the  question  from  d^endant's  stand- 
point alone."  These  charges  sufficiently  pre- 
sent the  question  of  apparent  danger,  and 
from  every  standpoint  as  we  understand  the 
record,  made  by  the  testimony  bearing  on 
the  question  of  self-defense. 

Appellant  contends  the  court  prejudiced 
hfa  case  In  omitting  to  charge  the  law  appli- 
cable to  manslaughter,  in  case  the  jury 
should  find  that  defendant  sought  deceased 
and  brought  on  the  difficulty  in  which  de- 
ceased lost'  bis  life,  not  for  the  purpose  and 
with  the  Intent  of  killing  deceased  or  dolus 
him  serious  bodily  harm.  After  an  inspec- 
tion of  the  testimony,  we  do  not  believe  this 
issue  was  in  the  case.  Appellant's  theory 
was  that  the  woman  who  was  In  the  buggy 
had  hired  the  horse  and  ba^y  for  a  certain 
period  of  time,  and  that  time  bad  expired, 
and  he  was  trying  to  induce  the  woman  with 
whom  deceased  was  riding  to  return  tbe 
horse  to  the  livery  stable,  and  that  deceaseo. 
who  was  drinking,  became  enraged*  and  or' 
dered  him  to  leave,  and  threatened  to  kill  if 
be  did  not;  that  i^p^lant  immediately  rode 
away  and  seciued  a  plstirt,  and  acnq^  de- 
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ther  return  tbe  htHrse  or  deliver  to  him  at 
once.  Hla  cootentirai  was  tliat  at  this  point 
deceased  reached  tor  a  pistol,  or  he  helleved 
he  was  reaching  for  a  pistol,  and  began 
firing,  and  continued  firing  until  he  flred  four 
shots.  Defendant's  theory,  therefore,  was 
that  he  did  not  seek  deceased  for  the  purpose 
ot  bringing  on  a  difficulty  with  him  at  all. 
but  simply  to  have  his  horse  returned  to  the 
liToy  stable.  Tbe  state's  theory  was  that 
appellant,  enraged  by  the  condact,  acts,  and 
words  of  deceased  upon  the  first  meeting, 
went  away,  armed  himself,  sought  deceased, 
and  brought  on  the  difficulty  for  the  purpose 
of  killing  him;  that  deceased  was  unarmed, 
and  made  no  demonstration  and  did  no  act 
which  justified  appellant  In  doing  what  he 
did;  and  that  these  acts  and  words  and  con- 
duct of  appellant  were  used  towards  deceas- 
ed in  order  to  provc^e  him  Into  a  difficulty; 
and  the  fact  that  he  went  oft  and  armed  him- 
self, and  Immediately  went  in  pursuit  or 
search  of  deceased,  and  his  words,  acts,  and 
conduct  immediately  upon  finding  liim  were 
Intended  to  proT<Ae  the  difficulty  that  was 
brought  about  To  our  minds,  there  is  no 
eyldence  showing  that  he  provoked  the  diffi- 
culty for  the  purpose  of  doing  anything  else 
but  to  kill  him,  if  he  provoked  the  difficulty. 
Perhaps  it  Is  a  more  serious  question  as  to 
whether  the  law  of  provoking  tbe  difficulty 
was  called  for  by  tbe  facts,  but  we  do  not 
feel  Justified  in  reversing  the  case  on  that 
account.  There  Is  sufficient  evidence,  per- 
haps, to  Justly  a  chaise  upon  this  subject. 
As  we  understand  this  record,  tbe  charge  of 
the  court  is  not  criticised  because  this  charge 
was  given,  but  "the  charge  as  given"  Is  tbe 
criticism. 

It  Is  claimed  that  the  Judge  did  not  swear 
the  sherUr  when  sent  out  to  select  talesmen, 
the  special  venire  having  been  exhausted. 
However,  tbe  court  says  that  when  the  vent- 
re was  exhausted  he  called  the  sheriff  and 
his  deputies,  and  administered  to  them  the 
oath  required  by  law,  and  instructed  them 
with  reference  to  selecting  talesmen;  that 
these  were  exhausted,  and  additional  tales- 
men were  ordered,  and,  as  the  court  was  in 
the  act  of  administering  the  oath  the  second 
time,  defendant's  counsel,  in  tbe  presence  of 
defendant,  stated  to  the  court  It  was  unnec- 
essary, and  defendant  would  waive  the  same, 
and  it  was  under  those  circumstances  that 
the  oath  was  not  administered,  as  complain- 
ed of  In  the  motion  for  new  trial.  There  was 
no  exception  taken  at  any  time  to  this  ac- 
tion of  tbe  court,  nor  to  tbe  talesmen  when 
tendered,  save  In  motion  for  new  trial.  This 
explanation  of  the  court  eliminates  any  qoea- 
tion  of  error  on  this  line— first,  because  the 
officers  were  svrorn;  and,  second,  no  excep- 
tion was  taken  to  it,  nor  was  the  action  of 
tbe  court  criticised  until  the  filing  of  the 
motion  for  new  trial.    This  was  too  lat^ 


tbe  Judgment  la  affirmed. 


JAMES  V.  STATES. 
(Court  of  GrimiDal  Appeals  of  Texas.   Feb.  10, 
1904.) 

DJTOXrCATING  LIQUOR— LOCAL  OPTION  LAW— 
BVIDENCE—SALES-LOCUS— POWBRS  OP  LEG- 
ISLATURE —  INSTRUCTIONS  —  ALTBRNATB 

THEORIES. 

1.  Id  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  prosecutor'a  evidence  es- 
tablished  defendant's  guilt,  and  his  om-d  evi- 
dence established  his  innocence,  both  theories 
of  the  case  should  have  been  presented  to  the 
jar;  in  appropriate  instructions. 

2.  Evidence  that  defendant  sent  an  order  for 
liquor  for  prosecutor,  with  the  money  accom- 
panying It,  to  his  priDcipal,  in  another  city,  and 
had  him  express  the  wbiaky  addressed  to  m-os- 
ectitor  in  defendant's  care,  and  that  defendant, 
when  he  received  the  package,  turned  It  over  to 
prosecutor,  the  latter  having  previously  not  only 
paid  for  the  liquor,  but  also  paid  the  expressage 
on  the  same,  snowed  that  the  liquor  became  the 
property  of  the  prosecutor  when  delivered  to  the 
express  company  by  the  principal,  so  that  there 
was  no  violation  of  the  local  option  law  by  de- 
fendant. 

3.  Act  27th  Leg.  p.  202,  providing  that  where 
orders  are  solicited  for  Intraleatlng  liqaor  in  lo- 
cal option  territory,  and  sabseqnently  filled, 
the  sale  shaU  he  construed  to  have  been  made 
at  the  place  where  the  order  was  solicited,  is 
beyond  tbe  power  of  tbe  Legislature,  as  arbi- 
trarily attempting  to  define  a  sale  and  fix  Its 
locus,  regardless  of  tbe  rales  of  contract  law. 

4.  Evidence  that  prosecutor  said  be  wished  he 
bad  some  whisky,  and  that  defendant  said  he 
ordered  whisky,  and  stated  what  it  was  worth, 
whereupon  prosecutor  gave  him  tbe  price,  and 
defendnnt  went  off  towards  town,  ana  in  about 
20  or  30  minutes  thereafter  prosecutor  found  a 
quart  of  whisky  lying  on  bis  table,  which  bad 
been  placed  there  during  his  absence,  showed  a 
violation  of  the  local  option  law  by  defendant. 

Brooks.  J.,  dissenting. 

Appeal  from  Fannin  Ooimty  Court;  Tom  0. 
Bradley,  Judge. 

B.  A.  James  was  convicted  of  violating  tbe 
local  option  law,  and  appeals.  Reversed. 

Thurmond  &  Steger  and  G.  W.  Wells,  for 
appellant.  Howard  Martin,  Asst  Atty.  Gen., 
(or  the  State.  - 

HENDEllSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  <^tlon  law,  and  bis 
punishment  assessed  at  a  ftne^of  $90,  and  30 
days'  confinement  in  tbe  county  jail;  hence 
this  appeal. 

The  evidence  presents  two  theories,  both 
of  which  should  have  been  properly  present- 
ed to  tbe  Jury.  However,  the  court  seems  to 
have  Ignored  the  theory  based  on  the  prose* 
cutor's  testimony,  and  to  have  tried  the  case 
solely  on  the  testimony  adduced  by  appel- 
lant. As  we  understond  the  state's  testimo- 
ny. It  shows  that  prosecutor,  Mappin,  was  an 
attachA  of  a  traveling  show  then  at  Honey 
Qrove,  Fannin  county;  that  he  and  a  colored 
man  were  at  tbe  tent,  peeling  potatoes;  and 
appellant,  James,  liappened  to  IM  then. 
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Frosecatn-  remarked- to  tbe  negro  that  be 
wished  he  had  some  old  Paul  Jones  wblsby. 
Appellant  said  there  were  three  or  four  par^ 
ties  In  town  who  ordered  whlaky,  and  that 
he  did  BO  himself.  Prosecutor  asked  him 
how  long  It  would  take  to  get  It  He  replied 
that  he  could  get  it  on  the  11 :30  train.  Proe- 
ecutw  told  him  that  that  was  too  long,  to 
which  appellant  relied,  "Well,  a  showman 
could  get  It  Quicker."  It  was  then  abont 
10:30  or  10:40  a.  m.  Prosecutor  asked  what 
a  quart  would  be  worth,  and  he  said,  "$1.10." 
Prosecutor  gave  hfm  $1.10,  and  he  went  ofT 
towards  town,  and  in  about  20  or  30  min- 
utes prosecutor  found  a  quart  of  whisky  ly- 
ing QD  tbe  table  In  the  taxt  Thin  was  placed 
there  during  prosecutor's  temi>orary  absence. 
The  negro  told  him  that  defendant  bad 
brought  and  left  It  there.  Prosecutor  denies 
that  he  made  any  written  order  with  reter- 
ence  to  this  whisky,  and,  when  he  was  eros»- 
ezamlned  with  reference  to  ordering  a  bottle 
of  whisky,  he  replied  that,  if  he  gare  defend- 
ant an  otAer  at  all  for  whisky,  it  was  after 
this,  when  he  got  drunk.  The  transaction 
proved  by  appellant  was:  Tliat  prosecutor 
came  to  bis  place  of  business  in  Honey  Orore, 
where  he  was  running  a  cold  storage,  which 
prior  to  the  adoption  of  local  option  had  been 
a  saloon.  That  on  Sunday  afternoon,  about  6 
o'clock  of  September  6,  1003,  prosecutor, 
Mappin,  came  In  and  asked  if  there  was  a 
chance  to  get  some  whisky.  Appellant  re- 
plied that  there  was  no  way  to  get  It,  unless 
to  order  and  wait  for  It  to  come.  That  he 
asked  liim  what  a  quart  would  cost,  and  be 
told  blm  it  woold  cost  $1.10  to  order  and  get 
it,  and  tbat  prosecutor  paid  him  $1.10,  and 
be  filled  out  an  order  on  B.  P.  Shirley,  Paris, 
for  one  quart  of  whisky,  and  signed  his  name 
to  It,  and  gave  said  ordw  to  appellant,  which 
was  Introduced  In  evidence  and  Identified  by 
appellant  and  others.  That  appellant  sent 
this  order  and  the  money  to  Paris  for  the 
whisky,  and  a  quart  bottle  of  whisky  was 
sent  the  next  day,  Inclosed  In  a  box  express- 
ed to  appellant,  containing  other  tbings,  but 
tbe  bottle  was  tagged  with  tbe  address  of 
prosecutw.  That,  as  soon  as  he  (appellant) 
received  said  whisky,  be  took  it  out  of  tbe 
box,  and  carried  it  down  to  the  tent,  and 
gave  it  to  tbe  negro  at  the  tent;  Happin 
being  at  the  time  absent  That  the  $1  was 
for  the  whisky,  and  tbe  10  cents  was  for  the 
expr^ssage.  Appellant  further  testified  that 
be  did  not  make  anything  out  of  tbe  transac- 
tion, but  that  he  did  It  for  accommodaticm. 

Now,  If  there  was  but  one  transaction,  and 
appellant  and  bis  witnesses  told  tbe  trnth 
about  It,  in  our  opinion,  there  was  no  offense, 
and  appellant  should  have  been  acquitted. 
If,  on  the  other  hand,  the  transactiou  occur- 
red as  the  prosecutor  testified  it  did,  appel- 
lant was  guilty,  and  should  have  been  con- 
victed. These  two  theories  should  have  been 
presented  by  the  court  in  appropriate  instruc- 
tiooa.  Instead  thereof,  tbe  court  in  effect^ 
Instructed  tbe  Jury  as  to  only  one  transactlw. 


and  that  predicated  on  the  testimony  vt  l^ 
pellant  and  bis  wltneaseft;  and  tbe  Jarj  wen 
instructed,  uibstantlally,  If  the  tranaactioc 
occurred  as  insisted  by  appellant,  to  find  taim 
guilty.  Far  Instance,  the  court  told  Oim  Jot?. 
If  they  believed  fr<»n  the  erldenoe,  etc-,  that 
appellant  was  tbe  agent  of  Slilrl^,  In  Fsd- 
nln  county,  etc.,  and  that  fts  eucb  agent,  be 
Mrilclted  said  Mappin  to  order  tbe  whisky 
mentioned  in  this  case,  and.  as  such  agecL 
collected  from  said  Mappin  tbe  porchaae 
price  thereof,  and  procured  Shirley  to  scud 
him  (defendant)  certain  whisky  from  Pan* 
to  Honey  Grove,  and  defendant  deUrerrxl 
said  wttisky  to  Mappin,  to  find  bim  gnltty. 
Now,  there  was  really  no  testimoDy  tbat  ap- 
pellant was  the  agent  of  SbiHey.  Tbe  011I7 
testimony  on  this  subject  aside  from  tbe 
transaction,  came  from  appelant  hlmaell  ts 
which  he  specifically  denied  he  was  tl^ 
agent  of  Shirley,  or  in  any  wise  concerned  to 
hla  business.  But  concede  tboe  was  some 
te8tlm<my  tending  to  raise  the  Issue  as  to 
appellant's  agency  for  Shirley,  and  also  «b- 
cede  there  is  testimony  tending  to  show  ap- 
pellant solicited  the  order  from  prosecntDc 
then  we  have  an  effort  on  the  part  of  tbe 
court  to  make  appellant  tiaUe  for  a  orlmlntl 
<^ense  if  be  sent  an  order  for  the  prooecD- 
tor,  with  tbe  money  accompanying  it;  to  Shir- 
ley, at  Paris,  and  had  him  express  tbe  whis- 
ky, addressed  to  prosecutor,  in  care  ot  appel- 
lant at  Honey  Grove,  and  that  appeHant. 
when  he  received  the  package,  turned  it  ortr 
to  prosecutor;  the  prosecutor  having  prrrt- 
ously  not  only  paid  t(x  tbe  whisky,  but  paid 
the  expreesage  on-  the  same  from  Paris  ts 
Honey  Grove.  Evidently,  nnder  tbe  antborl- 
tles,  this  transaction  was  consummated  at 
Paria.  Tbe  whisky  was  paid  for  before  It 
was  sent  and  the  expressage  pr^wld,  and, 
when  the  whisky  was  delivered  to  tbe  ex- 
press company  at  Paris,  It  became  tbe  prop- 
erty of  the  prosecutor.  Bruce  v.  State,  36 
Tex.  Cr.  B.  S8,  39  8.  W.  688;  Sinclair  t.  Stat& 
77  S.  W.  621,  and  autboritiea  there  cited: 
and  for  collation  of  authinitleB,  see  Amcr.  k 
Eng.  Ency.  of  Law,  vol.  17,  pp.  300,  301. 

It  is  insisted  that  altbough  this  may  hare 
been  the  law  prior  to  the  act  of  the  Tw«it?- 
Seventh  Legislature  (page  262),  the  effect  ot 
that  enactment  was  to  change  tbe  rule.  We 
reply  that  it  Is  not  competent  for  tbe  Legis- 
lature to  define  a  sale  and  fix  Its  locos,  re- 
gardless of  the  known  rules  of  law,  wblcb 
authorize  parties  to  make  their  own  cod- 
tracts,  making  tbe  place  of  tbe  sale  d^)»d 
on  the  place  where  tbe  property  Is  transfer- 
red and  title  passes.  Much  less  is  It  compe- 
tent  for  the  L^iislature  to  reverse  tbe  deci- 
sions of  the  courts  upon  questions  of  tbia 
character.  White  that  body  la  supreme  Id 
the  exercise  of  Its  functions,  It  can  no  more 
fix  the  place  of  sale  of  Uquot,  as  between 
contracting  parties.  In  contravMitiMi  of  tbe 
rules  of  law,  than  It  can  determine  the  place 
of  a  sale  of  any  other  comnranltr,  or  ttsn  it 
can  define  what  intnzlcatlns  Uqnors  uft.  If 
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It  can  do  tbe  om,  it  can  do  tbe  otli«,  and,  as 
its  whim  or  caprice  might  suggest,  it  could 
define  away  Intoxicating  llqaors  altogether. 

We  bellere,  under  the  facta  of  tbia  case, 
from  appellant's  standpoint,  that  there  can 
be  no  question  that  the  sale  of  the  liquor  was 
completed  at  Paris,  and  that  the  property 
vested  in  the  prosecutor  there.  Neither  the 
law  with  ref^nce  to  G.  O.  D.  packages,  nor 
the  provision  with  reference  to  the  solicita- 
tion of  llquws  in  a  local  option  territory,  can 
alter  or  change  the  facts  which  coiwtltnted 
the  prosecutor  owner  of  the  property  as  soon 
as  It  was  placed  by  the  consignor  In  the 
hands  of  the  comm(m  carrier  at  Paris.  The 
court,  instead  of  charging  the  Jury  to  convict 
appellant  on  the  testlmmy  of  him  self  and 
his  witnesses,  should  have  Instructed  them, 
if  they  holered  the  facts  so  to  be,  to  acquit 
him.  On  the  ottier  hand.  If  the  Jury  believ- 
ed the  facts  to  have  been  as  testified  to  by 
prosecutor,  they  sbould  have  been  anth<Hlxed 
to  convict  him  upon  that  theory. 

We  do  not  deem  it  necessary  to  discuss 
other  criticisms  of  the  charge  of  the  court 
presented  by  aM>ellant,  nor  Is  It  necessary  to 
discuss  the  special  charges  requested.  We 
believe  the  case  was  tried  on  a  false  thetHT. 

The  Judgment  Is  revwsed,  and  the  cause 
ronanded. 

BROOKS,  dlssoitB. 


GALYBSTON.  H.  ft  S.  A.  BT.  GC  v. 
SOHIiATHBB. 
(Ooart  of  CUvU  Appeals  of  Texas.  Feb.  10, 
19(M.) 

JUSnCB'S  COURr-PRACTICB— AFPBAL-nJURIS- 
DICTION— ACTIONS— ABANDONMENT, 

1.  Where  defendant  failed  to  offer  evidence  in 
support  of  its  cross-action,  it  thereby  abandon- 
ed the  same  as  effectively  as  if  withdrawn  in 
•pen  court. 

2.  Where  defendant's  abandonment  of  Its 
cross-action  before  a  Justice  left  the  only  mat- 
ter in  dispDte  plaiDtiff^s  claim  for  $20,  the  coun- 
ty court  had  uo  jurisdiction  of  an  appeal  from 
a  Judgment  for  plaintiff  under  Const,  art.  5, 
i  16^  and  Bev.  St  im,  art.  1168,  llmitiog  the 
Joriadiction  of  county  courts  on  appeals  from 
lusticeB'  courts  to  cases  involving  more  than 
|20. 

Appeal  from  Guadalupe  County  Court;  Jas. 
Greenwood,  Judge. 

Action  by  George  Schlatber  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  of  the 
county  court  dismissing  defendant's  appeal 
from  a  Justice's  Judgment  fw  plaintiff  de- 
fendant appeals.  Affirmed. 

Dlbrell  &  Moshelm.  for  appellant  Wnrs- 
twch  ft  Woods  and  Adolph  Seldeman,  for  ap- 
pelleeu 

SEIUL,  J.  This  suit  was  originally  brought 
by  appellee  against  the  appellant  in  the  Jus- 
tice's court  to  recover  f24  for  a  heifer  alleged 
to  have  been  killed  1^  the  negligence  of  the 
<n>mpftny.   After  it  was  Instituted,  appellee 


amended  his  petition,  and  sued  tor  $20  only. 
The  railroad  company  pleaded  In  reconven- 
tion a  claim  for  $110  damages  against  the 
appellee.  Upon  the  trial  in  the  Justlctfa 
court  appellant  introduced  no  evidence  upon 
its  counterclaim,  and  Judgment  was  rendered 
in  favor  of  a]n>ellee  for  the  $20.  From  this 
Judgment  the  railway  appealed  to  the  county 
court,  where  the  case  was  dismissed  for  want 
of  Jurisdiction  of  the  subject-matter.  From 
such  Judgment  It  baa  appealed  here. 

The  appellant,  having  failed  to  offer  evi- 
dence la  support  of  its  cross-action,  is  deem- 
ed to  have  abandoned  It  as  ^ectlvely  as  if 
it  had  withdrawn  it  In  open  court.  Schulz 
T.  Tessman,  92  Tex.  490,  49  S.  W.  1031;  Rail- 
way V,  P«-kIn8  (Tex.  Civ.  App.)  44  S.  W.  547. 
And  as  such  abandonment  left  .the  matter  in 
controversy  beneath  the  appellate  Jurisdiction 
of  the  county  court  (article  5,  |  16,  Const; 
Rev.  St  1885,  art  1158),  the  appeal  was 
properly  dlsml^ed. 

The  Judgment  Is  affirmed. 


TEXAS  ft  P.  RY.  CO.  et  al.  v, 
MURTISHAW. 
(Court  of  cavil  Aiweala  of  Texas.   Feb.  10, 
1801.) 

CONNBCTINa  CAHRIERS— SHIPMENT  OF  LIVE 
STOCK— INJURY— VBNUai-INTBR3TATB  SHIP- 
MBNT— APPUCABILITY  OP  STATUTE>-DBPOSI- 
TIONS-NOTICB  OF  INTBRROQATORIES-WAIV- 
ER— BILL  OF  EXCEPTIONS— ADMISSION  OF  IN- 
COMPETENT EIVID£a4CB— HARMLESS  ERROR— 
INSTRUCTIONS-SBVIBRAL  LIABILITY  OF  DB- 
FENOANTS-CAU8B  OF  INJURY— FAILDRB  TO 
PLBA&-UEASURB  OP  DAMAOBS— INTBHB8T 
ON  RECOVERY. 

1.  Laws  26th  Leg.  p.  214,  c.  125,  §  1,  prorides 
that,  whenever  any  freight  or  other  property  has 
been  transported  over  two  or  more  railroad  op- 
erating in  the  state  and  having  au  agent  there- 
in, suit  for  loss  or  damage  thereto  may  be 
brought  against  any  one  or  all  of  such  railroad 
corporations  in  any  county  in  which  either  of 
them  extends  or  is  operated.  Held,  that  a  ship- 
ment of  live  stock,  accompanied  by  the  shipper, 
and  transported  by  connecting  railroads,  fell 
within  the  statute,  so  that  one  nllroad  could  not 
object  that  an  action  for  injury  to  the  shipment 
was  brought  in  a  county  in  which  it  did  not 
have  its  domicile. 

2.  Laws  26th  Leg.  p.  214.  c.  126,  {  1,  pro- 
viding that  when  any  freight,  etc.,  has  been 
transported  over  two  or  more  railroads  oper- 
ating in  the  state,  suit  for  loss  or  damage  there- 
to may  be  brought  against  any  one  or  all  of 
such  companies  in  any  connty  in  which  either  of 
them  extends  or  is  operated,  applies  to  a  ^Ip- 
ment,  the  destination  of  which  is  b^rona  the 
state  boundary. 

S.  In  order  to  make  available  an  objection  to 
depositions  that  the  opposite  party  was  not 
served  with  notice  of  the  interrogatories,  his 
bill  of  exceptions  must  negative  waiver  of  no- 
tice. 

4.  Where  the  same  Acts  are  shown  1^  oOter 
testimony  admitted  without  objection,  the  ad- 
mission of  incompetent  testimony  is  harmless 
error. 

5.  In  ah  action  against  two  railroad  compa- 
uies  for  injury  to  a  shipment  of  live  stock,  the 
court  Instructed  that  each  defendant  was  re- 
sponsible  for  the  damage  occurring  on  its  own 
line  only,  and  that  the  jury  were  not  authorized 
to  retom  a  verdict  against  either  defendant 
unless  tiiey  found  that  damages  occurred  on 
Its  line;  and  also  that  the  Jury  would  assess 
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ODir  mch  damoga  agsiiut  each  defendant  as 
the  ertdenee  ah»wed  was  snstalned  while  the 
shipnient  was  In  Its  possesaioiL  Held,  that  an 
icstraction  requested  oy  one  defendant,  that  if 
the  stock  sustained  damage  on  another  road, 
which  only  became  aMMUvnt  while  It  was  in 
the  hands  of  socfa  defendant  it  would  not  be 
liable  therefor,  was  properly  refused. 

(J.  In  an  action  against  two  railroad  compa- 
nies for  Injury  to  a  Bbipmeiit  of  live  stock,  evi- 
dence aa  to  the  cause  of  injury  on  one  line,  elic- 
ited by  the  cross-examination  of  plaintLS  by 
the  other  company,  la  admieslble,  though  plain* 
tiff  did  not  plead  snch  cause  of  injury. 

7.  In  an  action  for  injury  to  a  shipment  of 
lire  stock,  evidence  that  some  of  the  mares 
were  caused  to  loM  their  foals  aftw  naching 
their  destination  is  admissible  to  show  the  ex- 
tent of  Injuries  received. 

8.  The  measure  of  damages  for  injury  to  a 
shipment  of  live  stock  is  the  difference  in  value 
at  the  destination  between  the  condition  in 
which  the  stock  arrived  and  that  in  which  it 
should  liave  arrived. 

9.  In  an  action  for  Injaries  to  a  shipment  of 
live  itod,  interest  on  the  recovery  from  the 
date  of  the  injnry  at  6  per  cent.  Is  properly  al- 
lowed* where  the  pleadings  asked  therefor. 

Appeal  from  Tom  Green  Ooimty  Court; 
Milton  Mays,  Judge. 

Action  hj  John  Mnrtishaw  against  the  Tex- 
as &  Pacific  Railway  Company  and  others. 
Judgment  for  plalntUf,  and  defendants  ap- 
peal. Affirmed. 

T.  J.  Freeman,  Hall,  Fllppen  &  McCormlck, 
J.  W.  T«ry.  and  Balllnger  MUle,  for  ap- 
pellants. Hill  &  I^ee,  fw  appellee. 

STRBETMAK,  J.  App^ee  recovered  Judg- 
ment against  the  Onlf,  Colorado  &  Sauta  F6 
Railway  Company  and  tiie  Texas  &  Pacific 
Railway  Company  for  Injuries  anstalned  by  a 
shipment  of  horses  and  mules,  from  which 
said  railway  companies  bare  appealed. 

The  shipment  traveled  from  Ban  Angelo, 
Ts.,  to  Temple,  Tex.,  and  from  Temple, 
Tex.,  to  Dallas,  Tex.,  orer  the  Qnlf,  Colorado 
A  Santa  F6  Railway;  from  Dallas,  Tex.,  to 
Shrer^rt  over  the  Texas  &  Pacific  Bail- 
way;  and  from  Shreveport  to  Vlcksbnrg, 
Miss.,  orer  the  Vlcksburg,  Shreveport  &  Pa- 
cific Railway.  Appellee  sued  the  first  two 
railway  companies  fbr  damages  on  account 
of  rough  handling,  delay,  and  failure  to  prop- 
erly feed  and  water  said  stock.  The  Texas 
&  ^dfic  Railway  Ccnnpany  made  the  Vlcks- 
burg. Shreveport  &  Pacific  Railway  Company 
a  party  defendant,  seeking  Judgment  over 
against  them  for  such  damages  as  might  be 
shown  to  have  occurred  on  said  line.  Upon 
the  trial  all  parties  agreed  that  the  shipment 
was  properly  handled  by  said  railroad  com- 
pany, and  that  no  damages  were  snstalned 
on  that  line.  PlalntlfE  alleged  that  the  two 
railroads  sued  by  him  were  Jointly  Interested 
in  the  shipment,  and  that  each  acted  as  the 
agent  for  the  other,  etc  Said  two  railroads 
each  filed  answers,  denying  partnership, 
agency,  and  any  sort  of  Joint  liability;  and 
the  Texas  &  Pacific  Railway  Company  al- 
leged that  Its  domicile  was  In  Dallas  county* 

T  «.  See  Ourlani,  toL  I,  Cent  Dig.  |  ML 


Tex.,  and  not  In  Tom  Green  ooonty,  uA 
pleaded  Urn  privily  to  be  sued  la  Dtlhi 
county.  Tec.  This  plea  of  privilege  wu 
overruled  by  the  court,  and  the  first  la- 
ment of  error  of  the  Texas  &  Pacific  Rallsi; 
Company  complains  of  this  ruling. 

Section  1,  c.  125,  Gen.  Laws  26tb 
page  214,  provides;  "That  whenever  sdt 
freight,  baggage  or  other  property  has  bea 
transported  over  two  or  more  railroads  9BB- 
ating  any  part  of  their  loads  In  this  itxte. 
and  having  an  agent  in  this  state,  or  oixr- 
ated  by  any  assignee,  trustee  at  recelvK  a 
any  such  railways,  suit  for  loss  or  dtmagv 
thereto,  or  other  cause  of  action  connerted 
therewith,  or  arising  out  of  such  tranqxni- 
tiou  or  contract  in  relation  thereto,  may  bi 
brought  against  any  one  or  all  o<  mdi  rd- 
road  corporations,  assignees,  trustees,  or 
ceiver  operating  any  of  such  railways  la  tsj 
county  In  which  either  of  snch  railroads  ex- 
tends or  is  operated." 

Said  Texas  ft  Pacific  Railway  Oomp^it 
insists  that  thla  act  does  not  an>ly  to  a  c^h 
of  this  diaracter.  We  are  of  the  <9biloo. 
however,  that  the  statute  was  enacted  ts 
meet  Just  such  a  case  as  Is  presented  by  tLt 
pleadings  and  evidence  in  this  record,  n 
said  by  Judge  Gaines  In  tlie  case  of  T.  t  P. 
Railway  Co.  v.  Lynch,  75  S.  W.  486,  7  Tei. 
Ct  Rep.  806:  "Before  the  passage  of  tbe  i^t 
It  was  s  matter  of  not  Infrequent  ocanroia 
that  live  stock  which  had  been  shipped  onr 
two  or  more  lines  of  road,  under  s^anir 
and  independent  contracts,  arrived  at  ibe? 
destination  in  a  damaged  condition,  and  i±« 
shipper  was  at  a  loss  to  know  bow  mncb  of 
the  damage  was  attributable  to  the  one  liK 
and  bow  much  to  the  other,  or  othoi  a 
case  there  were  more  than  two.  Tbe  eridat 
purpose  of  the  act  was  to  relieve  shippm  c' 
this  difficulty,  and  to  provide  a  Joint  action 
against  all  the  carriers^  where  there  was  i 
reasonable  probability  that  each  was  respon- 
sible tor  some  part  of  the  whole  danut^' 
This  case  comes  clearly  within  the  letta  at 
the  act,  and  within  Its  spirit,  as  construed 
tbe  Supreme  Court  in  the  case  dted.  It  Is 
true  that  the  shipper  In  this  case  aecompinifd 
the  shipment,  and  yet  It  was  Impossible  fa 
blm  to  determine  in  advance  the  ear. 
amount  of  damage  for  which  each  fxmpiV 
would  be  liable  under  tbe  facts  when  tuHj 
developed. 

It  is  also  insisted  that  the  statute  qootAl 
is  not  applicable  to  an  Interstate  sbipmn!- 
It  doM  not  attempt  to  regulate  Interstate 
commerce,  bnt  simply  affords  a  remedj  fir 
the  recovery  of  damages  which  have  bees 
sustained  under  a  contract  of  that  chencttf. 
and  is,  for  that  reason,  applicable  as  vtll 
to  an  Interstate  stiipment  as  to  one  vboU; 
within  the  state.  Armstrong  v.  Rail  war  Co- 
(Tex.  Sup.)  46  S.  W.  33. 

The  second,  third,  fourdi,  and  sixth  assip- 
ments  of  error  of  the  Texas  ft  Pacific  Bailwi? 
Company  compbUn  of  the  admission  ct  tlx 
depositions  of  O.  L.  UcManns  and  J.  V- 
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Coutret,  iDtrodnced  by  tiie  Gnlj^  OoJonOa  A 
Santa  FS  Railway  Oompany.  Tbese  wltoefls- 
es  testified  to  the  ctmtents  of  a  receipt  giTen 
to  the  Gulf,  Golwado  &  Saii&  F6  Company 
by  the  Texas  &  Pacific  Ckonpany  at  Dallas. 
Tex.,  shoving  said  animals  to  be  in  good 
condition  wfa^  received  by  the  latter  com- 
pany at  Dallas. 

The  second  and  third  assignments  complain 
of  the  admlsaion  of  this  testimony  because  no 
notice  of  the  Interrogatories  to  said  witnesses 
was  serred  upon  said  Texas  &  Pacific  Rail- 
way Ckoapany.  The  objection  to  the  depo- 
sitions appears  to  have  been  made  In  the 
trial  of  the  case,  and  it  is  probable  that  the 
objections  relate  to  the  nuuum  and  form  of 
taking  the  depositions,  and  dioald  have  been 
raised  by  motion  to  strike  than  ont  But 
whether  this  Is  true  or  not,  the  qnallficatlon 
of  the  bill  of  excqitions  by  the  eonrt  shows 
tbat  it  is  possible  that  notice  of  the  Inter- 
rogatories may  have  been  waived  by  the  Tex- 
as &  Pacific  Company.  In  order  to  make 
the  objection  available,  the  bill  of  executions 
staonld  have  negatived  the  fact  that  notice 
had  been  waived  by  said  company. 

The  fonrth  and  sixth  assUtmnenta  of  error 
complain  of  tbe  admission  of  said  testimony 
because  said  witnesses  did  not  have  personal 
knowledge  of  the  matters  abont  which  they 
testified,  but  only  testified  from  records  that 
the^  did  not  m^e,  and  that  they  simply  had 
In  their  custody,  and  did  not  state  that  they 
made  the  entry  from  which  they  testified,  or 
that  knew  it  to  be  correct.  This  seems 
to  be  true  with  reference  to  the  witness  Mc- 
Manus.  The  vritness  Coutret,  however,  tes- 
tifies that  it  was  his  duty  to  keep  these  rec- 
ords, and  that  they  were  In  bis  custody. 
However,  If  the  testimony  i^ould  not  be  ad- 
missible fW  this  reastm,  the  error  wss  harm- 
less, for  the  reason  that  another  witness,  L. 
C.  Sharp,  introduced  by  the  defendant  Texas 
&  Pacific  Railway  Company,  testified,  with- 
out objection,  that  he  was  yardmasto'  of  the 
Dallas  tTnlon  Stockyards,  and,  as  such,  han- 
dled the  shipment  in  question;  that  he  made 
a  personal  Inspection  of  the  stock,  both  in 
and  out  of  the  car,  and  found  nime  of  them 
Injured  or  damaged.  These  were  the  only 
facts  sought 'to  be  shown  by  the  testimony 
of  the  witnesses  McManua  and  Coutret,  and, 
as  th^  were  shown  vrtthout  objection  by 
the  witness  Sharp,  any  error  tbat  may  have 
been  committed  by  the  admission  of  said 
dcfXMltions  was  thus  eliminated. 

The  eighth  assignment  of  error  of  the  Tex- 
as ft  Pacific  Ballmiy  Company  complains  of 
the  court's  charge  upon  the  measure  of  dam- 
ages, because  It  does  not  confine  the  damages 
to  such  as  arose  by  reason  of  the  negligence 
of  the  defendants.  This  portion  of  the  charge, 
when  taken  in  nmnection  with  tliat  preced- 
ing it,  shows  that  the  Jury  were  only  author 
ised  to  find  .fOr  plaintiff  such  damages  as 
arose  ftom  the  negligence  the  defendants. 
The  Texas  ft  Pacific  Railway  Company 


requested  two  spedal  Instroctloni^  to  the 
effect  that  if  said  wtaA  sustained  damages 
on  anothw  road,  wldch  mly  became  ^»r- 
ent  or  devtioped  while  tite  same  were  tn  the 
hands  of  said  Tocas  ft  Pacific  Bailway  Cmn- 
pany,  said  eompany  would  not  be  liable  ft>r 
such  damages.  The  principle  of  law  stated 
in  these  charges  Is  correct  Bailway  Co.  v. 
Daggett,  87  Tex.  822,  28  S.  W.  625.  The 
court,  however,  gave  the  following  charges: 
"Yon  are  further  charged  that  each  of  the 
other  defendante  is  responsible  for  the  dam- 
ages occurring  on  its  own  line  of  road  only. 
You  are  therefttrs  instructed  that  you  are 
not  authorized  to  return  a  verdict  against 
either  one  of  tiie  defendants  without  you 
find  from  the  evidence  that  damages  oc- 
curred on  its  llnft."  The  Jury  were  also  in- 
structed that  th^  would  "assess  only  such 
damages  against  each  defendant  as  the  evi- 
dence shows  was  sustained  by  plaintiff  to 
said  shipment  while  In  the  possession  of 
such  defendant**  We  do  not  believe.  In  view 
of  the  charges  given  by  the  court  that  it 
was  necessary  to  give  tiie  special  Instruc- 
flona  requested. 

The  eleventh  as^nment  of  error  of  said 
Texas  ft  Pacific  Railway  Company  com- 
plains of  the  verdict  on  account  of  the  evi- 
dence. In  our  opinion,  the  evidence  Justified 
the  finding  of  the  Jury. 

The  first  assignment  of  the  Onlf.  Colorado 
ft  Santa  Railway  Company  complains  be- 
cause the  plaintiff  was  permitted  to  testify 
that  there  were  some  nsils  on  the  inside  of 
the  car  in  which  the  horses  were  shipped 
from  San  Angelo  to  Dallas,  which  would 
scratch  and  brutee  the  horses,  and  injure 
than,  and  that  there  was  a  slat  loose  near 
the  bottom  of  the  car,  which  caused  the 
horseitf  legs  to  get  through  between  the  loose 
slats,  and  to  be  skinned  and  bruised  and 
crippled.  The  complaint  is  that  there  is  no 
allegation  In  the  plaintiff's  pleadlnga  which 
would  entitie  him  to  recover  for  this  ehar^ 
acter  of  damage.  This  eWdence,  hovrever, 
was  developed  upon  the  cross-examination 
of  the  plaintiff  by  the  Texas  ft  Pacific  Rail- 
way Company.  While  it  might  not  have 
been  admissible  If  It  had  come  from  the 
plaintiff,  yet  we  thinks  in  this  character  of 
suit,  It  was  clearly  admissible  for  the  Texas 
&  Pacific  Railway  Company  to  show  how  tiie 
Injuries  infilcted  upon  the  animals  were 
caused,  so  as  to  avoid  liability  on  Its  own 
part  whetiier  such  charact^  of  Injuries  were 
alleged  by  the  plaintiff  or  not 

Complaint  Is  also  made  by  this  appellant 
of  the  testimony  of  appellee  that  some  of  the 
mares  were  caused  to  lose  their  foals  after 
Hhey  reached  Vicksburg.  Miss.  We  think 
this  evidence  vras  admissible  to  show  the  ex- 
tent of  the  injuries  received  by  the  animals, 
and  it  vras  limited  to  this  purpose  by  a  spe- 
cial charge  given  by  the  court 

The  third,  fourth,  fifth,  and  sixth  assign- 
ments of  the  Gul^  Colorado  ft  Santa  FA 
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Railway  Ck>mpaii7  complain  of  the  court's 
charge  upon  the  meaaore  of  damages,  and 
of  the  refusal  of  certain  special  Instructions 
requested  by  said  defendant  We  do  not 
deem  It  necessary  to  discuss  these  assign- 
ments separately.  The  charge  of  the  court 
upon  the  measure  of  damages  was,  in  our 
opinion,  correct  The  case  was  treated,  both 
by  platDtifl  and  the  defendants,  as  one  of 
Interstate  shipment,  originating  at  San  An- 
gclo,  Tex.,  and  ending  at  Vicksbnrg,  Miss.; 
and  the  measure  of  damages  as  to  the  in- 
jiu*ed  stock  was  the  difference  in  value  at 
their  destination  between  the  condition  In 
which  they  arrived  and  that  In  which  they 
should  have  arrived;  and  we  think  that  the 
court's  charge  was  sufficiently  full  as  to  all 
of  the  matters  embraced  within  the  special 
instructions  reQuested. 

The  seventti  assignment  of  error  complains 
of  that  part  of  the  verdict  and  Judgment 
which  allows  Interest  u^on  the  damages 
from  the  date  when  they  occurred.  The 
pleadings  asked  for  Interest,  and  the  verdict 
awarded  Interest  from  the  date  of  the  In- 
juries at  6  per  cent  In  this  there  was  no 
error.  Ft  Worth  &  D.  C.  Ry.  Co.  v,  Oreat- 
house,  82  Tex.  104,  17  S.  W.  834. 

There  being  no  error  In  the  Judgment,  It  Is 
affirmed. 


McCALHB  et  al.  t.  RECTOR  et  al. 

<Goart  of  Civil  Appeals  of  Texas.   Feb.  10, 
19M0 

PUBLIC  I^NDB— WITHDRAWAX.  ntOM  LOCA- 
TION —  ORGANIZED  COUNTIES  —  EVIDENCE  — 
HATHRIAUTY  -  APPEAXi  —  PRBSUUPTIONS  IN 
FAVOR  OF  JUDGMENT. 

LQen.  Laws  1879,  p.  48,  c.  S2,  providing 
that  separate  tracts  of  oaapiHt^triated  public 
land  situated  In  organised  coantles,  and  con- 
taining not  more  than  640  acres,  shall  be  appro- 
priated and  set  apart  for  sale,  and,  after  survey 
thereof,*  any  location  on  It  shall  be  null  and 
void,  withdrew  the  land  embraced  within  the 
reservation  from  private  appropriation  by  a 
coloulBt  or  other  certificate  holder,  and  ren- 
dered locations  made  within  the  limits  of  the 
reservation  void. 

2.  Where  the  court  in  Its  charge,  stated  that 
the  undisputed  testimony  showed  that  a  cer- 
tificate located  by  plaintiff  was  located  on  a 
tract  of  land  in  an  organized  county,  contain- 
ing less  tliau  640  acres,  and  the  bill  of  ezcep- 
ticMis  disclosed  a  stlputaticm  that  the  county 
was  organized  at  a.  certain  time,  it  would  be 
assumed  on  appeal.  In  the  absence  of  a  state- 
ment of  facts,  that  the  county  was  organlKed 
at  that  time,  and  that  the  land  was  located 
after  that  time. 

8.  Gen.  Laws  1879,  p.  48,  c.  62.  withdrawing 
from  location  tracts  of  unapproi»4ated  public 
land  situated  In  organized  counties,  and  con- 
taining no  more  than  640  acres,  applied  to  coun- 
ti^  afterwards  organized,  as  well  as  those  al- 
ready organized  when  the  taw  was  enacted. 

4.  Conceding  that  a  county  organized  In  1880 
was  not  withm  the  provisions  of  Gen.  Laws 
1879,  p.  48,  c.  52,  vrithdrawlng  from  private 
appropriation  certain  lands  in  organized  coun- 
tfes.  It  was  brought  within  the  provisions  of 
that  act  by  Its  re-eoactment  March  11,  18S1 
CGeu.  Laws  1S81.  p.  27,  c.  SO). 


B.  Tht  fact  that  the  fiist  entryln  a  wmtj- 
or's  entry  book  was  niade4n  1832  Is  sotcn- 
dence  on  tiie  issue  as  to  when  tlia  sarreror  w 

elected. 

6.  On  the  issne  as  to  the  date  of  the  orpo- 
ization  of  a  county^  evidence  that, the  eomsii- 
sioners*  court  provided  in  a  certain  year  lar. 
the  transcript  of  the  surveyOT's  recwds  ot  i 
certain  land  district  be  received  and  plucd  i> 
the  custody  of  the  coonty  wotv^ok,  was  iiisi- 
terial. 

7.  Where  the  district  court  found  that  a  » 
tain  county  was  "o^anlzed,"  within  the  pE^ 
view  of  Oen.  Laws  1879,  48»  c  52,  wittidn*^ 
ing  certain  land  of  organized  counties  boa  ja- 
vate  appropriatiou,  it  would  be  presamed  a 
appeal,  In  the  abf:ence  of  a  stjrtement  ot  tim 
and  in  favor  of  the  judgment,  that  erer;  in 
necessary  to  constitute  that  oonnty  aa  orpt- 
Iced  county  was  done. 

Appeal  from  District  Oonr^  Dinmlt  Ono- 
tfi  B.  A.  Stevens,  Judge. 

Action  by  Walter  McCaleb  and  othei 
against  Laura  A.  Rector  and  others.  Fioa 
a  ivAgmmt  for  defendants,  plalntUEi  appeiL 
Affirmed. 

F.  Vandervoor^  for  appellant!.  27.  A.  Bh- 

tor,  for  appellees. 


FLY,  J.  Appellants  inatltated  this  actko 
against  appellees  to  try  title  to  aurrej  IT, 
certificate  No.  1,236,  made  for  F.  M.  Ife- 
Oaleb,  assignee  of  the  Houston,  East  A  Wtfi 
Texas  Railroad  Company.  The  court  gtn 
the  following  charge  to  the  Jury:  "The  oa- 
disputed  testimony  in  tills  case  abowi  ttat 
the  certificate  located  on  the  land  in  conm- 
versy,  if  located  on  a  vacancy,  was  located 
on  a  vacancy  less  than  640  acres  in  extui» 
that  Dimmit  county  was  organind  Notco- 
her  20,  1880,  and  therefore  snch  locadoo  tu 
forbidden  by  law  and  void.  Yon  are  tben- 
fore  instructed  to  return  a  verdict  In  ttsix 
of  the  defendants."  In  obedience  to  die  in- 
struction, a  verdict  was  returned  In  favor  of 
appellees,  and  upon  it  the  Judgment  wu  lu- 
dered. 

There  is  no  statement  of  facta  In  the  rw- 
ord,  hut  It  is  stated  in  a  bill  of  exceptioH 
taken  by  appellants  that  It  had  been  igmd 
by  the  attorneys  of  the  parties  to  tbe  nit 
that  Dimmit  county  was  or^ntzed  on  No- 
vember 20,  1880,  and  tliat  appellants  hid 
shown  that  an  order  was  made  by  the  coa- 
missloners'  court  of  Dtmmit  county  oo  Ft^ 
ruary  28,  1882,  that  the  transcript  from  tte 
records  of  the  surveyor's  office  of  the  Bexu 
laud  district  be  received  and  placed  in 
custody  of  the  county  surveyor  cA  Dinmit 
county,  and  also  the  first  entry  in  a  necanl 
book  of  the  surveyor  of  a  survey  made  on 
March  2,  1882.  The  bUl  of  exceptions  from 
which  the  above  statements  are  taken  bmihi 
to  have  been  reserved  to  the  action  of  tbe 
court  in  instructing  a  verdict  in  favor  of  tf- 
pelle^  and  while  It  was  unnecessaij.  1^ 
proper,  the  facta  stated  tber^  will  he  taken 
as  having  been  proved. 

It  Is  provided  in  the  act  ot  July  14.  V0 
(Oen.  Laws  1878,  p.  4E;  c.  52).  tbct  all  ncui 
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and  unappropriated  land  situated  In  certain 
coantiee  therein  named,  together  with  inch 
tsepaiate  tracts  of  unappropriated  pobMc 
lands  situated  In  organized  counties  of  this 
state  as  contald  not  more  than  640  acres, 
should  be  appropriated  and  set  apart  for  sale, 
and  that  after  survey  of  any  such  public  do-  i 
lualn  any  location  on  It  should  be  null  and 
void.  On  March  11.  1881  (Qen.  Laws  1881,  p. 
27,  c.  35),  the  act  of  1879  was  re-enacted.  In 
the  case  of  Gammage  t.  Powell,  61  Tex.  629, 
the  Supreme  Court  held  that  the  part  of  the 
act  In  question  which  provided  that  a  loca- 
tion made  after  a  surrey  of  the  lands  re- 
ferred to  was  not  Intended  to  leave  the  land 
open  to  ordinary  location  until  such  surveys 
were  made,  and  continuing  said:  "The  land 
located  and  patented  and  claimed  by  the  ap- 
pellant being  within  the  reservation,  the  lo- 
cation and  patent  must  he  held  equally  void. 
Kimmell  v.  Wheeler,  22  Tex.  77;  Sherwood  v. 
Fleming,  25  Tex.  Supp.  427;  Woods  v.  Dur- 
rett,  28  Tex.  430.  We  may  say  of  the  act  of 
July  14,  1879,  and  of  the  location  and  patent 
of  the  appellant,  as  was  said  In  Sherwood  v. 
Fleming:  ■  "The  former  withdrew  the  land 
embraced  within  the  reservation  from  private 
or  Individual  appropriation  by  a  colonist  or 
other  certificate,  and  that  a  location  made 
within  the  limits  of  the  reservation  during 
Its  continuance  was  void."  In  Snyder  v. 
Compton,  87  Tex.  374,  28  S.  W.  1061.  the 
above-cited  case  was  cited  with  approval. 

Among  the  lands  reserved  from  location  by 
the  law  of  1879  were  "such  separate  tracts  of 
unappropriated  public  laud  situated  In  or- 
ganized counties  of  this  state,  as  contain  not 
*  more  than  six  hundred  and  forty  acres,"  and 
In  the  charge  of  the  court  It  Is  stated  that 
the  undisputed  testimony  showed  that  the 
certlScate  located  on  the  land  by  appellants 
was  located  on  a  tract  of  land  In  an  organ- 
ized county  containing  less  than  640  acres. 
In  the  absence  of  a  statement  of  facta,  and 
in  view  of  the  fact  that  the  bill  of  exceptions 
discloses  that  It  was  agreed  in  writing  by 
appellants  that  Dimmit  county  was  organ- 
ized In  November,  ISSO,  It  must  be  tehen  that 
the  county  was  organized  at  that  time,  and 
that  the  land  was  located  after  that  time. 
In  fact,  It  Is  admitted  in  appellants'  brief 
that  appellants  made  their  location  on  the 
land  In  controversy  after  November  20, 1880. 
It  Is  the  contention  of  appellants,  however, 
that,  Dimmit  county  not  being  organized 
when  the  act  of  1879  was  passed,  the  land 
within  its  borders  does  not  come  within  tlip 
purview  of  the  statute.  We  do  not  think 
there  la  any  force  in  the  contention.  When- 
ever a  county  was  organized  while  the  law 
was  In  force,  it  passed  under  its  provisions, 
and  tbe  public  lands  would  be  governed  by 
them.  But  if  this  were  not  tme,  tbe  law  of 
1879  was  re-enacted  on  March  11,  1881,  and 
undoubtedly  would  apply  to  Dimmit  county, 
which  was  organized  in  1880.  The  law  does 
not  say  that  it  applies  to  countiea  that  have 


been  organized  for  surveying  purposes,  bat 
it  applies  to  all  organized  counties. 

Even  If  the  statutes  of  1879  and  1881  con- 
fined Its  operation  to  counties  In  which  sur- 
veyors bad  been  elected,  there  is  nothing  In 
the  record  that  indicates  that  a  surveyor  bad 
not  been  elected  at  the  time  that  appellants 
sought  to  locate  on  the  land.  The  fact  that 
the  first  entry  In  the  surveyor's  record  book 
was  made  in  1882  does  not  Indicate  when  the 
surveyor  was  elected,  nor  Is  anything  mate- 
rial on  the  question  of  organization  of  the 
county  shown  by  proof  that  the  commission- 
ers' court  provided  in  1882  that  the  transcript 
of  the  surveyor's  records  of  the  Bexar  land 
district  be  received  and  placed  In  cuBtody  of 
the  surveyor  of  Dimmit  county. 

In  tbe  absence  of  a  statement  of  facts  It 
will  be  presumed.  In  aid  of  the  judgment  of 
the  district  court,  that  every  act  necessary  to 
be  done  to  constitute  Dimmit  county  an  or- 
ganized county,  within  the  purview  <rf  tbe 
statute,  was  done.  Wallace  v.  Bogel,  62  Tex. 
636. 

The  indgment  is  affirmed. 


STATB  V.  TEXAS  LAND  A  CATTLE  CO. 

(Court  of  Civil  Appeals  of  Texas.  Feb.  10, 
1904.) 

TRUPASa  TO  TRY  TITLB-SIVIDKNCB- 
-aOFFIClBNCT. 

1.  Iq  trespass  to  try  title  by  the  state  agaioBt 
defendants  claimiuK  under  a  Spauish  grant, 
evidence  safflcient  to  sustain  a  finding 

that,  either  by  actual  survey  or  according  to 
the  intention  the  parties,  the  defendants  were 
entitled  to  all  the  land  held  hj  them  under  the 
grant. 

Appeal  from  District  Gonrt;  TraTls  Comi- 
ty; B.  L.  Penn,  Judge. 

Action  of  trespass  to  try  title  by  tbe  state 
against  the  Texas  Land  &  Cattle  Company. 
From  a  Judgment  tut  defendant,  the  state 
appeals.  Affirmed. 

C.  K  Bell,  Atty.  Gen.,  for  the  State.  Jas. 
B.  Wells  and  Chas.  W.  Ogden,  for  appellee. 


STREETMAN,  J.  Tbe  state  of  Texas 
brought  this  suit  originally  in  the  form  of 
an  action  of  trespass  to  try  title  for  a  tract 
of  about  100,000  acres  of  laud  known  as  tbe 
"Los  Laureles  Ranch,"  In  Nueces  county. 

Tbe  appellee  answered  by  a  plea  of  not 
guilty,  and  In  reconvention  alleged  that  tbe 
land  sued  for  was  granted  by  the  Spanish 
government  in  May  and  June,  1807,  to  Jose 
Perez  Rey,  Jose  Maria  Perez  Rey,  and  Jose 
Manuel  Garcia,  and  that  Its  title  emanated 
from  said  Spanish  government,  and  had  its 
origin  at  such  time  as  to  be  within  the  pro- 
tection of  the  treaty  of  Guadalupe  Hidalgo, 
on  the  4th  of  July.  18-IS,  and  prayed  for  judg- 
ment against  the  state  confirming  its  title  to 
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leagnu  or  lana,  ana  tsmt  ne  una  mea  for 
contained  over  22  Mttgnw;  and  prayed  for 
Judgment  for  tlie  excess,  and  either  that  the 
defeodiiDt  be  required  to  select  the  portion 
of  said  lands  to  which  it  was  entitled,  and 
that  the  state  have  Judgment  for  the  re- 
mainder, or  that  the  state  have  Judgment  for 
an  undivided  interest  in  said  lands,  and  for 
partition.  The  caw  was  tried  without  a 
ixof,  and  fbe  dAfandant  reoonteed  Judgment 


emment  in  May  and  June,  IsOi,  granted  to 
the  parties  above  named  12  leagues  of  land: 
and  the  prlnc^ial  question  involTed  in  tlx 
case  is  whether  the  lands  granted  br  said 
govemment  embrace  all  of  the  land  sued  for. 
or  only  a  portion  thereof.  This  became  sn 
Issue  of  fact  The  location  of  the  land  In 
controversy  ]s  shown  by  the  following  map, 
made  from  »  sorTej  of  Felix  A.  Blncber, 

jkptUT.ina: 


"A* 
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The  dediloii  of  tbe  aneatlon  of  tact  In- 
▼olved  depends  upon  wbetber  or  not  the  land 
sued  for  wu  embraced,  eitber  by  actual 
anrrey,  or,  lo  tbe  absence  (tf  actual  anrr^. 
"whetber  It  waa  Intended  to  be  embraced.  In 
the  field  notes  shown  In  said  original  grant. 
The  following  sketch  serves  to  lUuatrate  tbe 
manner  in  which  tbo  original  surrey  waa 
made: 


The  general  description  which  precedes  the 
field  notes  In  the  grant  is  as  follows:  "On 
the  east  side,  this  tract  of  land  Is  bounded 
b7  an  arm  of  the  sea,  catted  Corpus  Cbristl; 
on  the  west  side  by  a  lagnoa  called  Bahla 
de  los  Lanrelea,  connected  on  the  south  with 
said  same  arm  of  the  sea,  ftnr  which  reason 
this  tract  forms  a  closed  pasture." 

The  evidence  shows  that  tbe  arm  of  the 
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sec  ftbore  mentioned  was  called  Lsgnna 
Madre,  and  the  laguna  called  "Battia  de  lot 
LannteS"  Is  also  known  as  tbe  **Agna  Dnlce." 
The  Dorttaweat  comer  of  ttie  grant*  known  as 
"San  Antonio,"  and  also  called  "nnaja." 
la  marked  1)7  *wriiig  treea  and  a  stone  monnp 
meat,  and  la  located  on  the  ground  with  rea- 
Bonable  certainty.  Then  Is  nothing  on  tbe 
ground  to  mark  tbe  location  of  the  nwtheast 
comer,  called  "Fitltaa."  Thm  1b  some  dis- 
crepancy In  the  giant  as  to  the  length  ct  tbe 
north  line,  but  It  la  fixed  at  appnnlmatelr 
20,000  Tares.  If-  this  line  extends  entirely 
acroas  tbe  peninsula,  aa  claimed  by  tbe  de- 
fendant, It  Is,  In  eltect;  about  80,000  raras, 
inaMng  au  excosa  of  some  10,000  Taraa.  In 
the  norUieastem  portion  of  tbe  grant  there 
la  a  large  lak^  known  aa  the  "l^aguna  Lar- 

It  Is  tbe  theory  of  the  state  ^tb«  that  an 
actual  snrray  was  run  and  stopped  at  the 
distance  of  20,400  varas  from  the  northwest 
comer,  or.  If  there  was  no  actual  survey  run, 
that  the  anrveyor  mistook  the  Laguna  Larga 
for  the  Laguna  Madre,  and  called  for  the 
latter  by  mistake,  actually  Intending  miy  to 
go  to  the  western  side  <^  the  Laguna  lAiga, 
The  theory  of  the  defendant  la,  either  that 
no  actual  aurrey  waa  made  of  tbe  entire 
north  Une^  or  else  that  the  aurrey  did  In  fact 
reach  the  lAguna  Madre,  and  that  tbe  call 
for  the  distance  Is  In  either  case  a  mistake. 

As  shown  by  the  report  of  tiie  commis- 
sioner In  the  original  giant,  the  surrey  was 
made  In  the  following  manner:  It  began  In 
the  morning  at  the  point  marked  **Los  Laur> 
eles"  on  tbe  second  sketch  abore  shown,  and 
extended  east  6,500  varaa.  In  the  aftenioon 
this  line  was  extended  6,100  Tazss  In  the 
same  direction,  and  the  call  at  the  end  of 
this  line  Is  for  the  Laguna  Madrfc  Tbe  snr^ 
veyor  then  returned  on  thla  line  to  tbe  Mott 
Indicated,  and  ran  south  18,700  raras  and 
reached  the  Agna  Dulce  or  Bahla  de  los 
Lanrelea.  Being  unable  to  go  furUier  In  this 
dltecthm,  they  then  ran  east  ^OOO  varaa  and 
again  reached  the  lAguna  Madre.  Betumlng 
upon  this  line  some  dtetnnce,  they  then  ran 
south  9,800  Taraa  and  readied  the  loirer  end 
of  the  peninsula.  The  surTeyor  then  ascer^ 
talned  that  a  suffldent  amount  ot  land  was 
not  embraced,  and  found  It  necesMry  to  In- 
clude the  necessary  quantity  on  the  north 
end  of  the  grant  He  tbeo  returned  to  the 
point  from  which  he  b^n,  and  ran  north 
6,900  Taraa,  and,  mnnlng  west  from  that 
point  7,800  Tares.  Mtabllsbed  the  northwest 
coratt,  known  as  "San  Antonio  or  Tlnaja." 
The  report  then  states  that  by  three  aurreya 
In  the  same  direction,  ot  7,800,  6,500,  and 
6^100  Taras,  he  again  reached  the  Lagona 
Madre^  and  tbe  survey  was  then  closed.  And 
afterwards  a  division  of  the  entire  survey 
waa  made  between  t^e  three  granteea. 

As  we  have  already  stated,  the  distance 
called  for  upon  the  north  line  does  not  reach 
the  Laguna  Madre  by  about  10,000  raias, 
and  it  la  possible  that  the  theory  insisted  up- 


OD  by  the  state,  Uiat  there  was  an  actnal  sar 
vey  made  which  stopped  at  this  point,  mar 
hetnww  If  this  theory  wm  etnWIshPit  the 
state  might  be  aUe  to  recorer,  bacanse  la 
•aome  caaea  a  call  for  dlstane^  when  dwva 
to  be  eorrect;  will  pieraU  vrer  a  call  te 
natnial  objecta.   Sloan  t.  King  CTo.  CIt. 
App.)  77  8.  W.  ^  and  caaee  dted.  Tbne 
are  many  facte  In  the  record,  howerer^  whkh, 
In  our  (^dnlon,  deariy  warranted  the  lower 
court  in  cimdudlng,  either  flint  an  actul 
survey  of  this  entire  line  was  not  made,  or 
fliat  If  it  waa  made,  it  actually  otended  ta 
tbe  shore  of  the  Ij^sona.  Hadre.    It  will  be 
noted  that  the  laat  call  npni  tlie  north  hue 
IB  predaely  the  same  length  aa  tbe  laat  oH 
upon  tbe  first  north  line  run  by  the  marmtK, 
that  Is,  122  cords,  or  6,100  Taraa.   This  la  a 
rather  striking  coincidence,  and  might  indi- 
cate that  the  suTToynr  did  not  in  tsct  nm 
this  portloa  ct  the  Hne,  but  simply  assnmed 
that  the  east  Hne  of  the  snrrey  was  prac- 
tically a  Btiali^  line,  and  Inserted  the  lenctb 
from  the  line  previously  ran,  in  fact  intend- 
ing It  to  extoid  to  the  r^aguna  Madie.  If 
this  were  true,  the  defendants  would  be  en- 
titled to  recorer.  Boon  t.  Houtex',  63  Tes. 
5SD.        howera;  an  actual  auzr^  tUa 
line  Traa  mad^  there  was  abondant  endeoK 
to  authorize  the  lower  court  in  flndli^  test 
the  Burr^or  did  not  atop  at  tbe  west  side 
of  the  Laguna  Larga.  aa  insisted  by  tbe 
state,  but  reached  the  shore  ot  the  Lagoai 
Madre.    The  description   of  the  Lagiua 
Madre  aa  the  eaatem  boundary  of  the  anrrcr 
Is  so  full  and  specific  that  it  rendm  it  hn* 
probable  that  the  anrr^ror  mistook  the  La- 
guna Larga  for  thla  body  of  water.   In  tbe 
report  contained  to  the  grant  is  the  foDov- 
lug:  **0n  the  eastern  part  it  la  bounded  br 
an  arm  of  the  aea  called  Cotiine  ChrlstL 
This  Is  In  some  placea  more  than  two  lea^wf 
In  width,  and  exceedingly  abundant  to  fisL 
On  the  western  side  It  is  bounded  by  an  sia 
of  the  Laguna  called  Lanrelea.   It  may  be  a 
league  wide  to  some  places.  It  rises  anJ 
falla  as  an  Inlet  from  the  aftweaald  am  of 
the  aea,  and  on  tbe  south  end  the  arm  or 
the  Laguna  connecte  with  the  arm  of  tbe 
sea,  to  this  manner  fbrming  an  Indoaed  pai- 
ture,  which  has  an  oitrance  from  the  noctb 
only."   In  addition  to  this  description  of  tbe 
Laguna  Madre,  there  Is  oontatoed  to  the  fK^f■ 
Inal  grant  a  map  made  by  the  snrT^or. 
which  shows  In  the  ncMtheastem  part  a  hod; 
of  water;  and  there  Is  testimony  to  tbe 
record  that  this  body  of  itater,  as  shown  h 
tbe  original  map,  approximate  reprewnts 
flie  location  and  shape  of  the  Laguna  Largs, 
and  indlcatea  rery  strongly  that  the  wa- 
veyor  knew  the  location  and  shape  of  tbn 
body  ot  water,  and  did  not  mistake  It  tbr  tbr 
Laguna  Madre.  The  evidence  alao  ahm 
that  flie  land  upon  the  eastnn  aide  of  tix 
peninsnla  has  been  gradually  extaided  by  tiw 
deposit  of  sand,  and  that  It  is  eonaidetst!? 
larger  now  than  It  was  100  yeara  ago,  wbra 
tbe  orlgliial  anrr^y  waa  made;  and  Uui 


tbe  mrreyor,  baTlng  aurreyed  tbe  nret  Ime,  ^ 
In  glTlnc  the  dlitance  of  tbe  north  line  as- ' 
■umed  that  the  east  line  of  the  snirer  ran 
directly  north  and  south.  If  this  he  true,  it 
would  account  largely  for  tbe  dlacrepancy, 
because  the  distance  from  the  eastern  ex- 
tremity of  the  first  line  to  the  Laguna  Madre 
would  probably  not  be  more  than  half  as 
gT«it  as  the  distance  turn  tbe  northeast  cor- 
ner, as  claimed  by  tbe  state*  to  said  body  of 
water;  the  course  of  the  Laguna  Uadre  be* 
fog  northeast  and  southwest,  instead  of  i 
north  and  south.  However,  whether  tbe  dis-  ! 
crepancy  can  be  accounted  for  or  not,  we  are  j 
satisfied  that  tbe  evidence  In  tbe  record  abun-  i 
dantly  warranted  the  lower  court  in  finding  j 
that,  either  by  actual  surrey  or  according  to  | 
tbe  intentioD  of  the  parties,  tbe  north  line  j 
extended  entirely  across  the  peninsula,  and  ; 
that  the  survey  embraced  aU  of  tbe  land  sued 
for.  I 

It  Is  further  contended  by  tbe  state  that 
it  was  entitled  to  recover  the  land  built  up 
on  the  eastern  side  of  said  peninsula  since 
the  date  of  the  grant,  because  the  ezteuifHi 
had  not  been  so  gradual  as  to  make  it  an 
accretion,  which  would  belong  to  the  owner 
of  the  adjoining  land.  The  law  applicable 
to  this  question  has  been  fully  stated  by  this 
court  In  the  case  of  Denny  v.  Cotton,  8  T.  C. 
A.  634,  and,  applying  the  rules  there  laid 
down  to  the  facts  in  the  case,  we  think  it 
clear  that  the  lower  court  was  authorized  In  ^ 
concluding  that  such  extension  of  the  land  1 
as  was  shown  beloiy^ed  as  an  accretion  to 
the  adjoining  owner. 

Finding  no  error  in  the  Judgment,  it  Is 
aSlrmed.  Affirmed. 


QUIiF,  O.  &  S.  F.  HT.  CO.  v.  WARS  ft 
WALKER. 

(CoDTt  Of  QvU  Appeals  of  Texas.  Feb.  10, 

CARRtBRS-DAUAGBB  TO  OATTtB-MBASDRB 
OF  DAM&OB. 

1.  Id  an  action  against  a  railroad  company 
for  damages  canoed  to  a  sbipment  of  cattle  by 
delay  aud  rough  bandliag,  the  measnre  of  dam- 
ages was  the  difference  between  the  market 
Talne  of  the  cattle  at  the  time  and  In  the  coodl- 
tlon  th^  were  on  arrival  at  thdr  destination, 
and  their  valae  at  the  time  and  In  tbe  conditicoi 
In  which  thej  should  have  arrived  there. 

Srror  from  Bell  County  Court;  &.  U.  Felts, 
Judge. 

Action  by  Ware  &  Walker  against  the 
Gulf,  Colorado  &  Santa  F«  Railway  Cmn- 
pany.  From  a  Judgment  for  idalntU^  de- 
fendant brings  error.  Reversed. 

7.  W.  Terry  and  Balllnger  Mills,  for  plain- 
tiff In  error. 


1  L  Bm  CuTlsrs,  ToL  B,  Caat.  Dig.  i  9H. 
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of  a  shipment  of  cattle  from  Belton  to  Ft 
Wortb.  From  a  verdict  and  Judgment  in  fa- 
vor of  tbe  plaintiffs,  the  railroad  oon^wny 
has  brought  the  case  to  this  court  by  writ 
of  errw. 

In  staling  the  measure  of  damages,  the 
court  instructed  the  Jury  as  follows:  "Tbe 
measure  of  damages  in  this  case,  if  any  you 
find,  would  be  the  difference  in  maxicet  value 
in  Ft  Worth  of  said  cattle  in  the  condition 
in  which  they  were  sold,  or  In  which  they 
reached  Ft  Worth,  and  tiie  market  value  of 
said  cattle  In  the  condition  in  which  they 
should  have  readied  said  place,  or  sold,  if 
BhippM  with  due  caution,  care,  and  dis- 
patch." This  charge  is  assigned  as  error, 
and  we  sustain  the  assignment  Tbe  testi- 
mony shows  that  some  of  the  cattle  were  n^t 
sold  until  three  days  after  they  reached  Ft 
Worth,  and  were  delivered  to  the  consignee, 
and  it  Is  not  shown  that  tbe  market  had  not 
declined  during  the  three  days  referred  to. 
Tbe  correct  measure  of  damages  was  the  dif- 
ference between  the  market  value  of  the  cat- 
tle at  the  time  and  in  tbe  condition  fbtj  were 
ta  on  their  arrival  at  Ft  Worth,  and  the  time 
and  condition  in  which  they  should  have  ar- 
rived there,  regardless  of  the  time  they  were 
sold.  As  a  matter  of  fact.  If  tbe  record  is 
correct,  no  proof  was  made  of  the  market 
value  of  such  cattle  at  the  time  the  plalntlth 
alleged  they  should  have  reached  their  des- 
tination, and  therefore  tbe  Jury  had  no  proi>- 
er  standard  by  which  to  determine  tba 
amount  of  damages  the  plalntlfb  bad  sus- 
tained. 

Judgment  reversed,  and  causa  remanded. 


PITMAN  et  al.  V.  HOLMBS. 

(Coart  of  Civil  Appeals  of  Texas.  Feb.  10, 
IQOi.) 

FRAUD— LIMITATIONS— IHPBACHINa  WITNESS— 
NEW  TRIAL. 

1.  Where  a  mother  takes  money  left  by  bvr 
deceased  husband,  and  invests  It  In  land,  and 
afterwards  divides  the  land  with  their  child, 
on  the  basis  that  the  money  was,  as  she  falsely 
told  the  child,  community  propertr,  limitations 
do  not  commence  to  run  agatnErt  an  action  by 
the  child  to  set  aside  the  partition  for  fraud, 
on  the  ground  that  the  purchase  money  was 
the  separate  property  of  decwed,  oil  she 
knows,  w  Iff  the  exerdse  of  reasonable  dili- 
gence shoold  know,  tbe  facta. 

2.  Though  a  witness  does  not  remember  hav- 
ing made  a  statement  out  of  court  contrary  to 
bis  testimony,  snch  contradictory-  statement  ia 
admissible. 

S.  Though  a  party  may  not  Impeach  his  wit- 
ness, he  may  prove  the  troth  of  a  fact  hv  testi- 
mony in  direct  contradiction  to  that  of  ine  wit- 
ness. 

4.  Refusal  of  new  trial  for  newly  discovered 
evidence  is  not  reviewable  In  the  absence  of 
au  abuse  of  discretion. 


f  1.  S«e  LtmlteUon  ol  Aettouu  v9L  U.  Cut  Sis- 
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Pitman  and  anoUier.  Judgment  for  plaln- 
tUt.  Defaidanti  bring  error.  Affirmed. 

EC.  B.  Salliway  and  Bd  Haltom,  for  pl&in- 
tUta  In  error.  BeU  *  HcAsUll,  Cor  dstend- 
ant  In  error. 

NBILL,  J.  Defendant  In  error  (plaintUF 
below)  on  the  23d  day  of  January,  1902,  ex- 
hibited her  original  petition  in  the  district 
court  against  plalntlCFs  In  error,  Heater  A. 
Pitman  and  her  husband,  C.  B.  Pitman,  de- 
fendants below,  praying  for  a  cancellation  of 
a  certain  partition  of  lands  evidenced  by  the 
deeds  of  the  respectlTe  parties,  made  be- 
tween them  on  the  2lBt  day  of  October,  1834. 
In  the  first  amended  petition,  on  which  the 
case  was  tried,  it  is  alleged,  in  substance: 
That  on  the  1st  day  of  January,  1871,  plaini- 
tUTs  father,  T.  J.  Vivian,  died  intestate, 
leaving  defendant  Hester  A.  Vivian  (now 
Pitman),  bis  wife,  and  plaintiff,  then  an  in- 
fant two  months  old,  surviving  him,  as  hla 
only  heirs,  and  that  there  never  was  any  ad- 
ministration upon  the  estate,  nor  partition  of 
the  property,  save  such  as  Is  by  this  suit 
sought  to  be  set  aside.  That  at  the  time  of 
his  death  Vivian  resided  in  Bexar  county, 
and  owned  personal  property,  consisting  of 
money,  cattle,  and  horses,  of  the  value  of 
$12,000,  all  of  which  was  acquired  before  his 
marriage  to  Hester  A.,  and  was  at  the  date 
of  his  death  hla  separate  estate.  That,  when 
plaintiff  was  two  years  old,  her  mother,  Hes- 
ter A.,  married  her  oodefendant,  C.  B.  Pit- 
man, and  that  from  then  plaintiff  resided 
with  them  until  she  was  married,  on  tbe  17th 
day  of  July,  1884,  in  her  thirteenth  year,  to 
one  J.  L.  Johnson.  That,  upon  the  death  of 
her  father,  her  mother  took  possession  of  his 
money,  horses,  and  cattle,  assumed  at>sotute 
control  thereof,  and  used,  managed,  and  in- 
vested the  same  as  she  saw  fit  That  on  the 
13th  day  of  May,  1878.  her  mother  Invested 
$2,500  of  T.  J.  Vivian's  money  In  a  tract  of 
850  acres  of  land  situated  In  Bexar  county, 
Tex.,  wblch  she  purchased  for  that  sum  from 
Samuel  Hutton.  Tbe  land  is  particularly  de- 
scribed in  plaintiffs  petition.  That,  by  rea- 
son of  tbe  fact  the  land  was  purchased  with 
money  of  tbe  separate  estate  of  her  father, 
plaintiff  became  the  owner  of,  and  entitled 
to,  an  undivided  two-thirds  interest  in  the 
same,  and  ber  mother  to  the  remaining  one- 
third  interesL  That  afterwards,  on  the  9th 
day  of  July;  1872,  tbe  defendant  Hester  A. 
Pitman  (then  Vivian),  in  violation  of  plain- 
tiff's rights  in  said  lands,  made  a  pretended 
sale  of  about  200  acres  thereof  to  ber  father, 
Robert  Adams.  The  land  thus  alleged  to 
have  been  conveyed  to  him  is  also  speclfl- 
cally  described  In  plaintiff's  petition.  That 
on  the  2lBt  day  of  October,  1884,  a  short  time 
Utter  plaintiff's  marriage  to  J.  L.  Johnson, 
and  while  she  was  a  mere  child,  of  immature 


their  mIsrepresentationB  and  fraud,  she  and 
her  husband  entered  into  a  partition  agree- 
ment with  defendants,  by  the  terms  of  which 
she  received  from  them  a  deed  to  about  oo^ 
half  of  the  638  acres  of  land  retained  bj  ber 
mother  after  her  conveyance  of  200  acres  ou: 
of  the  8G0  acres  originally  purchased  to  Ad- 
ams; that  Is  to  say,  they  conveyed  her  31^ 
acres,  specifically  described  hj  metes  and 
bounds.  And  at  the  same  time,  and  in  tb« 
same  manner,  plaintiff  and  her  then  busbaal 
conveyed  to  defendants  all  their  right,  tiCe. 
and  Interest  In  the  other  one-half  of  said 
land;  the  quantity  of  land  conveyed  beinf 
819  acres,  which  Is  specifically  descritwd  Id 
the  deed,  and  such  description  set  ont  in  ber 
petition.  That,  at  the  time  of  said  partitiiK 
and  execution  of  the  partition  deeds,  defend- 
ants knew  said  lands  had  been  purchased 
with  the  money  belonging  to  the  separate  es- 
tate of  plaintiff's  fath^,  acquired  by  him 
prior  to  hla  marriage  to  h&c  mother,  bn: 
that  plaintiff  had  no  knowledge  of  such  bet. 
and  did  not  know  of  it  antU  many  yean 
thereafter.  That,  for  the  pnrpoee  of  cheac- 
Ing  and  defrauding  plaintiff,  defendasti 
frauciulently  concealed  such  fact  from  ha, 
and,  for  the  purpose  of  inducing  plaintiff  to 
make  said  partition,  and  to  accept  one-balf 
of  the  638  acres  as  her  share,  falsely  and 
fraudulently  represented  to  her  that  uid 
lands  were  purchased  by  defendant  Hest^ 
A.  Pitman,  while  Hester  Vivian,  with  tbe 
money  belonging  to  the  community  estate  of 
herself  and  deceased  husband,  and  that  ia 
consequence  it  was  community  pnq>«ty,  and 
that  plaintiff  was  oititled  to  but  one-half  ot 
the  property.  Ttiat,  with  full  faith  and 
childish  confidence  In  said  representations  of 
her  parents,  and  relying  thereon,  plaintiff 
executed  said  deed,  believing,  as  defendants 
stated,  that  said  land  was  purchased  wiib 
community  funds,  and  not  with  the  separate 
funds  of  ber  deceased  father,  and,  so  be- 
lieving, she  accepted  the  deed  to  the  3U 
acres  of  land  as  ber  share  of  the  63S-acre 
tract  That  in  1885  her  husband.  J.  John- 
son, died,  and  plaintiff  again  became  an  in- 
mate of  ber  mother's  honaebold,  where  she 
continued  to  reside  until  the  19th  day  of 
December,  1886,  when  she  married  SoImuod 
Holmes,  and  moved  with  blm  from  Bexar 
county,  far  away  from  her  relations  and  rd- 
atlves  of  her  father,  and  did  not  return  nnti] 
1901,  when,  for  the  first  time,  she  diseor- 
ered  that  defendants  bad  practiced  the  fraud 
upon  ber  in  the  partition  of  said  landa.  Tbes 
she  learned  for  tbe  first  time  that  the  lands 
had  been  purcliased  and  paid  for  with  mone.T 
acquired  by  her  father  previous  to  his  mar- 
riage with  lier  mother,  and  discovered  that 
defendants*  statements  and  representations 
made  at  the  time  of  the  partition,  and  on 
divers  occasions  prior  thereto,  were  wholly 
false  and  frandulmt   Flalntllf  prayed  that 
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ber  deed  to  d^endants  be  annuHed  and  can- 
celed, and  that  ahe  bare  judgment  oot  of  the 
318  acres  hekt  by  d^endants  for  ancb  ad- 
ditional number  of  acres  as  would  gfre  ber 
two^tblrds  of  ib»  088  acres,  and  for  posses' 
■Ion  of  tbat  portion  of  same  as  the  court 
may  ascertain  and  declare  to  be  her  prop- 
erty.  By  the  trial  amendmoit,  plaintiff  al- 
lege that  she  bad  no  means  of  disceming 
the  deceit  and  fraud  complained  of  In  her 
first  amended  original  petition,  aa  the  facts 
therelii<  alleged  were  known  to  bw  mother 
and  Robert  Adam^  ftnd  her  father's  rela- 
tloos,  wbo  knew  of  ber  father's  baring  s^ 
arate  means;  tbat  defoidant  and  Robert 
Adams  did  not  tell  her  the  facts,  but  In- 
formed ber  ot  the  mattw  as  allied  In  ber 
first  amended  petition;  ttmt  sbe  did  not  lire 
near  her  father's  relatlTes,  wab  not  acquaint- 
ed with  them,  bad  no  means  of  communicat- 
ing with  fhem,  and  had  no  reason  to  sup- 
pose tbat  tbey  knew  anything  beneficial  to 
her,  nor  did  she  have  any  reason  to  think 
or  beltere  that  any  one  else  had  any  informa- 
tion tbat  vonld  be  bmefldal  to  her  In  the 
nutter,  but  placed  Im^lctt  trust  In  ber 
mother's  representations  tbat  the  same  was 
community  ^perty;  tbat  there  was  no  rec- 
ord to  acquaint  ber  of  the  money  and  pri^ 
erty  left  by  her  f&ttaer,  and  she  had  no 
means  of  dlscoTerlng  the  fraud  perpetrated 
upon  ber,  nor  reason  to  suspect  the  same,  nor 
notice  and  Information  of  such  knowledge  tm 
the  part  ot  anybody,  or  reason  to  suspect 
anybody  knew  of  such  facts;  and  that  idie 
knew  of  no  tacts  or  ctrcnnutances  calculat- 
ed  to  put  an  ordinarily  prudent  person  upon 
Inquiry  as  to  the  existence  of  the  true  stste 
of  facts  In  regard  to  the  purchase  of  the  land 
with  her  fotber's  separate  property.  The 
defendants  answered  by  general  and  special 
exceptions,  a  general  denial,  and  pleas  of  the 
seTeral  statutes  ot  limitations.    Tha  case 
-tras  tried  before  a  Jury,  and  resulted  In  a 
verdict  and  judgment  In  favor  of  plaintiff, 
from  wUeb  defendanti  prosecute  tills  writ 
of  error. 

CoDclusionB  of  Fact 

As  no  assignment  of  error  calls  in  ques- 
tion the  sufficiency  of  tbe  evidence  to  sup- 
port the  Terdlct,  we  deem  it  unnecessary  to 
summarize  and  discuss  the  evidence,  or  do 
more  than  state  tbat^  from  a  careful  exam- 
ination and  consideratiMi  ot  It,  we  have  con- 
clnded  that  It  la  reasonably  sufficient  to  sus- 
tain the  Tcrdict  upon  ev^  material  allega- 
tion In  idalntUTs  petltltm. 

Contdudons  ot  law. 

1.  It  Is  contoided  1^  defendants,  under 
th^  seoimd  and  third  assignments  ot  error, 
tbat  tbe  allfligatlons  ot  plaintiff  are  not  suffl- 
dent  to  prevent  the  stetute  ot  Itmitatkms 
from  miming  against  her  cause  of  action 
from  tbe  time  the  partition  sought  to  he  an- 
nulled was  made  between  the  parties,  and 
that  tberef  on  plalntHTs  petlllon  shows  iqKin 


ite  face  tiiat  ber  action  ms  barred  when  this 
suit  was  Instituted.  It  Is  elementary  that 
when  a  par^,  by  bis  own  fraud,  has  pre- 
vented  the  oOmt  partj  from  coming  to  a 
knowledge  of  his  rights,  he  cannot.  In  good 
conscience,  avail  himself  ot  the  statute,  if 
tbA  fraud  was  CMicealed  from  the  plaintiff 
by  Am  defendant,  or  was  ot  such  a  cliaracter 
as  necessarily  Implied  concealment  Wood 
on  Limit  H  68,  276.  There  may  be  such  rela- 
tions between  the  parties  that  silence  or  tbe 
nondlsdosore  of  a  material  fact  will  be  a 
fraudulent  concealment  It  a  person  stand- 
ing In  a  special  relation  of  trust  and  confl- 
dmce  to  another  has  Information  concerning 
property,  and  contracte  with  fha  other,  and 
does  not  dlsdme  his  exclusive  knowledge, 
the  contract  may  be  avoided.  Mere  silence, 
onder  such  drcnmstences,  becomes  fraudu- 
lent eonoealroent.  Among  the  relations  to 
MtbUih  this  rale  applies  Is  that  ot  parent  and 
dilld.  If  any  of  the  parties  standing  In  sucb 
relation  propose  to  contract  with  persons  to 
whom  they  occupy  a  position  of  tn»t  and 
confidence,  they  must  use  the  utmost  good 
faith.  It  is  not  enough  that  fliey  do  not  af- 
firmattvely  misrn>resent  They  must  not  con- 
ceal. They  must  qteak,  and  speak  fully,  to 
every  material  ftct  known  to  them,  or  the 
contract  win  not  be  allowed  to  stend.  Ferry 
on  Trusts  (JStb  Bd.)  |  ITS.  When  such  a  fraud 
is  unknown  to  the  Injured  party,  or  Is  con- 
cealed, lapse  of  time  will  not  be  laches  which 
bar  r^ef.  Perry  on  Trusts,  |  280.  And  tbe 
stetute  ot  limitation  will  not  begin  to  run 
mitll  the  fraud  is,  or  oi^ht  to  be,  discovered. 
West  V.  Clark  (Tex.  Civ.  App.)  66  8.  W.  215; 
Hodges  ▼.  Hodges  (Tex.  Glv.  App.)  68  8.  W. 
288.  But  It  Is  the  settled  rule  In  this  stete 
that  fraud  vrUl  only  prevent  the  running  ot 
the  statute  ot  llmitetlons  until  the  fraud  Is 
discovered,  or  by  tbe  use  of  reasonable  dili- 
gence might  have  been  discovered.  Todrie 
T.  Tynan  (Tex.  Civ.  Avp  )  S7  S.  W.  680;  Mun- 
son  V.  Hallowell.  20  Tex.  475.  84  Am.  Dec. 
S82;  Andlng  v.  Perkins,  29  Tex.  348;  Bre- 
mond  V,  McLean,  45  Tex.  10;  Euhlman  v. 
BakOT,  00  Tex.  630;  Bansome  v.  Bearden.  Id. 
IIB;  Alston  t.  Blchardson.  51  Tex.  1;  Ken- 
nedy V.  Baker,  BO  Tex.  ISO;  Brown's  Heirs 
V.  Brown,  61  Tex.  46;  Calhoun  v.  Burton. 
64  Tex.  510;  Bass  T.  James,  88  Tex.  110,  18 
8.  W.  336.  Where  a  person  has  a  right  in 
property,  he  Is  held,  when  tbe  aventies  of  in- 
formation are  open  to  blm,  to  reasonable  dili- 
gence In  the  conduct  of  his  affairs;  and  If,  by 
the  use  of  sucb  diligence,  he  would  have 
known  of  his  right  he  Is  held  to  have  known 
It  And  limitations  will  run  against  him 
from  the  time  he  should  have  made  discov- 
ery by  the  exercise  ot  ordinary  diligence. 
Oerfers  v.  Mecike  (Tfs.  Civ.  App.)  67  S.  W. 
144^ 

1h»  principles  announced  and  authorities 
dtsd  indicate  tbe  rule  of  pleading  In  cases 
where  fraudulmt  concealment  is  relied  upon 
to  take  the  action  of  him  who  seeks  relief 
against  fraud  from  the  operation  of  the  stat- 
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ute  of  IlmltatioQS.  The  ordinary  rule  Is  that 
in  order  It  may  appear  that  reasonable  dili- 
gence has  been  exercised  by  plaintiff,  or  that 
be  has  been  gnllty  of  no  laches,  to  discover, 
or  In  failing  to  discover,  the  fraud,  he  must 
allege  the  fact  upon  which  he  relies,  so  the 
court  may  deterailue  from  the  pleadings 
whether  he  is  entitled  to  the  relief  sought, 
asamnlng  such  allegations  aie  true.  If  from 
such  allegations  the  court  can  say,  as  a  mat- 
ter of  law,  that,  by  the  exercise  of  reasonable 
diligence,  plaintiff  could  have  discovered  such 
fraud  within  such  time  as  hie  action  would 
have  been  barred  when  the  suit  was  filed, 
then  Ms  petition  would  be  subject  to  such  ex- 
ceptions as  are  urged  against  the  plaintiff 
by  the  asBlgnmentB  of  error  now  under  con- 
sideration. If,  on  the  other  hand,  the  court 
cannot  so  say  from  the  allegations,  the  ques- 
tion is  one  of  fact  and  must  be  submitted  to 
the  Jury. 

It  cannot,  in  view  of  the  facts  alleged  by 
the  plaintiff  in  this  case,  be  said,  as  a  mat- 
ter of  law,  that  she,  by  the  exercise  of  reason- 
able diligence,  could  have  discovered  prior 
to  the  four  years  next  preceding  the  institu- 
tion of  this  suit  the  fact  that  the  land  was 
purchased  with  the  funds  of  her  father's  sep- 
arate estate.  She  was  a  baby  when  the  mon- 
ey was  invested.  The  presumption  that  the 
money  on  hand  when  her  father  died  was 
community  property  was  strengthened  by 
what  her  mother  told  her  about  its  being  in- 
vested In  the  land.  Thougb  married,  she 
was  under  14  years  of  age,  and  prohibited  by 
law  from  marrying  (Rev.  St.  1879,  art  2830), 
when  the  land  was  partitioned  between  ber 
and  her  mother.  She  was  informed  by  her 
mother  and  grandfather  that  the  land  was 
community  property.  It  was  the  duty  of  ber 
mother  to  tell  her  the  truth.  She  bad  the 
right  to  believe,  and  did  believe,  she  had  been 
told  tbe  truth.  She  was  In  possession  of  no 
Information  and  bad  no  means  of  acquiring 
such  knowledge  as  would  lead  her  to  suspect 
that  her  mother  had  misrepresented  the  facts 
in  regard  to  the  land.  No  Inventory  had  been 
filed  or  record  made  of  ber  father's  separate 
property  to  put  her  upon  notice  or  inquiry, 
as  in  the  case  of  Gerfers  v.  Mecke,  supra. 

Under  tbe  facts  alleged,  as  well  as  proved, 
the  land  having  been  bought  with  the  money 
of  her  father's  separate  estate,  and  tbe  deed 
being  taken  in  the  name  of  her  mother,  plain- 
tiff was  the  equitable  owner  of  two-thirds 
of  It,  her  mother  holding  the  legal  titie  in 
trust  for  her;  and,  not  knowing  the  extent  of 
her  Interest  at  tbe  time,  and  having  been  In- 
duced by  her  trustee  to  believe  such  Interest 
was  only  one-half,  and  having  no  reason  to 
disbelieve  ber  mother,  she  could  not  be  bound 
by  the  partition,  but  her  mother  would  still 
be  charged,  as  the  trustee  of  plaintiff,  for 
her  remaining  interest  in  the  land.  And  llm< 
Itations  would  not  commence  to  run  against 
her  until  she  knew  or  was  charged  with  tbe 
knowledge  of  ber  Interest,  and  of  the  facts 
showing  Iwr  mother  had  repudiated  the  trust 


2.  Upon  the  question  of  limltatio—  tht 

court  Instructed  the  jury  as  followa:  "Oa  the 
defense  of  limitation,  yoa  are  instructed  tlat. 
aa  more  than  four  yean  elapsed  from 
making  of  the  partition  deeda  between  tt* 
plaintiff  and  defendants,  the  plalnttfTs  cause 
of  action  is  barred  by  limitation;  and  yni 
are  instructed  to  find  for  defendants  on  mid 
plea,  unless  yon  believe  from  tbe  evidenet 
that  the  defendants,  or  either  of  them,  fraod- 
ulently  concealed  from  plalntilf  that  tb? 
money  with .  which  the  Hutton  land  w.  a 
bought,  or  a  part  of  it,  belonged  to  ber  fa- 
ther, T.  J.  Vivian,  at  the  time  of  his  mar- 
riage, or  was  derived  from  property  belong- 
ing to  him  at  said  time,  if  yon  find  it  »m- 
and  that  she  did  not  know  said  fact,  tuA 
could  not  have  discovered  tbe  same  by  tbr 
use  of  reasonable  diligence.  If  yoD  beUere 
from  the  evidence  that  defendants,  or  either 
of  them,  fraudulentiy  concealed  the  ffect  that 
the  money  which  was  paid  for  the  Huti<Ni 
land,  or  a  part  of  It,  belonged  to  T.  J.  Tiviui 
at  the  time  of  his  marriage,  or  was  derived 
from  the  sale  of  property  bel<Higlng  to  hloi 
at  said  date.  If  yon  find  it  was.  and  that 
plaintiff  did  not  know  said  fact,  and  could 
not  have  discovered  the  same,  by  the  use  o! 
reasonable  diligence,  more  than  fonr  yeart 
prlOT  to  the  date  of  the  filing  of  this  soft  ts 
wit,  January  28.  1902,  then  the  plahitiff 
would  not  be  barred  by  said  four  years'  stit- 
ute  of  limitation."  The  four-years  statute 
la  the  one  applicable  to  actions  of  this  chir 
acter  (Watson  v.  T.  &  P.  Ry.  pTex.  Civ.  App-l 
73  S.  W.  830;  Cetti  ▼.  Dunman  [Tex.  Or. 
App.]  64  S.  W.  787:  Heldenhelmer  t.  Loring 
[Tex.  CUv.  App.]  26  a  W.  99);  and.  the  court 
having  submitted  the  Issue  of  limitation  un- 
der It,  no  error  was  committed  In  refusing  to 
give  at  defendant's  request  a  charge  on  tb^ 
five-years  statute.  If  plaintiff's  action  wts 
not  barred  by  the  four-years  statute,  it  couM 
not  possibly  be  barred  by  the  one  of  five. 

8.  Tbe  charge  of  the  court  upon  the  stat- 
ute of  limitatitms,  when  taken  In  connection 
with  the  preceding  paragraphs,  ia  sot  ob- 
noxious to  the  oh]ecti<m  mged  in  tbe  Mroitb 
assignment  of  error. 

4.  There  Is  no  merit  In  the  eighth  asslpt- 
ment  of  error.  That  a  witness  does  not  re- 
member having  made  statement  out  of  court 
contradictory  to  bis  testimony  will  not  pre- 
vent tbe  admission  of  bis  contradlctoir 
statements.  Johnson  v.  Brown.  51  Tex.  65. 
It  is  not  shown  by  the  bill  of  exceptions  tak- 
en to  the  court's  action  In  refusing  the  mo- 
tion to  exclude  the  testimony  of  the  wttnesn 
Beck  whether  auch  testimony  was  eontn- 
dictory  to  that  of  witness  Adams,  sought  to 
be  impeached  by  it,  or  not.  If  the  statement 
made  by  Adams,  as  testified  to  by  Beck,  caa- 
tradicted  the  latter's  evidence  Introduced  by 
the  defendants,  a  proper  predicate  havin? 
been  laid  for  its  IntToduction,  Beck's  testi- 
mony was  admissible.  If  the  statenent 
made  to  Beck  was  not  eontmry  to  Adams' 
testimony  given  for  defendant^  bat  Itt  cob^ 
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tbelr  motton. 

6.  The  rnle  tbat  a  party  will  not  be  peiv 
mitted  to  Impeach  the  general  r^utatlon  of 
his  own  wttnessea  for  truth,  or  to  Impngn 
their  credibility  by  general  evidence  tending 
to  show  them  nnworthy  of  belief,  doea  not 
preclude  the  jwirty  from  proving  the  troth 
of  any  partlcalar  fact  by  any  other  compe- 
tent testimony  In  direct  contradiction  to  what 
the  witness  may  have  testified.  OreenL  St. 
I  443.  Hence  It  was  not  error  to  permit  the 
plaintiff  to  testify,  contrary  to  the  testimony 
of  the  witness  Burton,  that  said  witness 
nerer  told  her  anything  about  her  father's 
proiMrty  or  mon^. 

6.  The  remaining  assignment  of  atm  com- 
plains of  the  eomVa  refusal  to  grant  a  new 
trial  upon  the  ground  of  newly  discovered 
eWdence.  When  a  new  trial  la  aj^lled  for 
on  this  ground.  It  la  necessary  to  sluw  that 
a  knowledge  of  the  existence  of  the  new  evi- 
dence was  acquired  subsequent  to  the  former 
trial,  and  that  It  was  not  owing  to  the  want 
of  diligence  that  it  was  not  discovered  and 
obtained  in  time  to  be  used  when  the  case 
was  tried;  that  the  evidence  Is  material,  and 
not  merely  cumulative,  and*  If  admitted, 
would  probably  change  the  result  upon  an- 
other trial.  Such  a  motion  Is  addressed  to 
the  sound  discretion  of  the  trial  court,  and, 
unless  It  appears  that  such  discretion  has 
been  abused  In  overruling  the  motion,  the 
nctton  oC  the  trial  court  Is  not  subject  to  re- 
view on  appeal.  8.  A.  &  A.  P.  Ry.  v.  Moore 
(Tex.  Civ.  App.)  72  8.  W.  226.  When  the 
motion,  with  the  affidavits  attached  thereto, 
ts  considered  In  connection  with  plaintiff's 
sworn  answer  theretob  as  well  as  with  the 
evidence,  we  do  not  believe  It  comes  within 
tbe  principles  which  entitie  It  to  be  granted, 
or  that  the  trial  court  to  refusing  It  abused 
its  discretion. 

'There  Is  no  error  assigned  which  entitles 
defendants  to  a  reversal  of  tiie  Judgment  ap- 
pealed from,  and  It  Is  affirmed. 


BRALY  V.  BARNBTT. 
(Court  of  CBtU  AppeaU  of  Texas.   Feb.  6, 
19M.) 

PLBADma-OADU  OP  AOnON— VARIAHOB. 

1.  A  real  estate  agent  conid  not  reoorer  com- 
missions under  a  petition  declaring  on  a  writ- 
ten contract  with  his  principal,  where  his  eri- 
dence  ebowed  that  the  writt«i  contract  had 
been  rerrobed  prior  to  tlie  sale,  which  was  made 
nnder  a  snbsequeat  oral  contract,  even  If  the 
oral  contract  was  "under  the  terms"  of  the 
prior  written  one. 

Appeal  from  Donley  County  Court;  B.  H. 
"White,  Judge. 

Action  by  A.  J.  Barnett  against  H.  li. 
Braly.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeala  Reversed. 

Jno.  W.  Teale  and  J.  H.  O'Neal,  for  appel- 
lant W.  B.  V^TB,  for  appellee. 


the  sum  of  9898.10^  alleged  to  be  due  hln 
commissions  while  acting  as  appellant's  ag 
under  a  wrlttm  contract  for  the  sale  of  < 
tain  lanOi  «id  cattie  owned  by  anielli 
The  contract  declared  upon  was  set  out 
the  petition.    It  was  duly  executed  by 
pellant,  appointed  appellee  as  agent,  and  i 
vlded,  amftng  other  things; 'for  the  paym 
of  S  per  cent  commlBslon  In  case  appe 
'^d  any  connection  with  procuring  the  b 
N  whatever."  Appellant  answered  by  a  j 
eral  denial,  and  specially,  that,  If  the  c 
i  tract  declared  upcm  had  ever  been  exect 
I  as  alleged,  It  had  been  revoked  long  bel 
•  the  sale  of  property  charged.   Upon  tbe 
j  sues  thus  formed  In  tiie  pleadings  the  co 
.  fimnd  for  aroellee  In  the  sum  of  $796.96, 
;  we  see  no  way  to  avoid  a  reversal  of 
\  Judgment  for  the  error  of  tbe  court  as  sp 
>  fled  In  the  nlntii  and  tenth  assignments 
:  error.  In  which  complaint  Is  made  to 
I  effect  that  the  evidence  falls  to  support  a 
I  covery  upon  the  case  made  by  tbe  i»etltl 
;  Tbe  evidence  was  conflicting  on  the  Issue 
!  whether  appellee  was  the  efficient  cause 
1  the  sale,  though  sufficient,  perhaps,  to  a 
j  port  a  finding  that  he  was.    There  see 
;  howpver,  to  be  no  omfllct  In  the  teatimc 
!  to  the  efledt  that  some  time  afto:  appellai 
I  execution  of  the  written  contract  decla 
i  upon  be  wrote  to  appellee  revoking  his 
I  thority  to  act  as  agent.  Among  other  ttal: 
t  the  followtog  Is  taken  from  the  recwd  of 
i  pence's  cross-examination:  "Mr.  Barnett, 
!  the  time  you  received  this  letter  from  Br 
j  (meaning  the  letter  of  revocation  of  bis 
I  thority  to  act  as  Braly's  agent).  It  waf 
I  revocatimi,  was  It  not,  of  your  authori 
!  Ans.  Yea,  I  regarded  my  agency  at  an  e 
]  Ques.  Did  you  consider  your  authority  as 
!  agent  annulled  at  that  time?    Ans.  1 
I  Ques.  Did  yon  make  any  ^fort  after  thai 
,  sell  tbls  property  to  any  one?  Ans.  No,  i 
not  until  I  saw  Mr.  Braly,  three  or  fi 
days  afterwards,  when  he  told  me,  as  I  hi 
said,  that  I  oould  go  ahead  and  sell  his  pr 
erty  under  the  tmns  of  the  written  contif 
with  this  exception:  that  he  would  not  i 
the  land  without  tiie  cattie."  If,  then,  api 
lee  was  entitled  to  recover  bis  commission 
was  not  by  virtue  of  the  written  contract 
clared  upon,  but  by  virtue  of  the  oral  < 
I  subsequently  made,  which  In  some  parti 
i  lars  was  confessedly  variant  from  the  w 
'  ten  contract  Tbe  fact  If  found  to  be  t 
!  as  asserted  by  appellee,  that  the  subsequ 
cwal  contract  was  "under  the  terms"  of 
writtm  one,  to  no  manner  altos  tiie  t 
that  appellee's  right  of  recovery,  If  any,  m 
be  predicated  upon  the  subsequent  centre 
and  not  upon  tbe  written,   l^e  rule  tha' 
cause  of  action  not  alleged,  though  prov 
cannot  form  the  basis  of  a  deme.  Is 
famlUar  one.   See  Mbns  r.  Mitchell,  1  T 
448;  Letet  v.  Edena  (Tex.  Civ.  App.)  49 
,  W.  109;  Wlsbey  v.  Boyce  (Tex.  Cllv.  Ai 


App.)  7S  S.  W.  1070. 

Because  the  court's  findings  and  Jndgment 
are  based  upon  a  cause  of  action  not  alleged, 
ttae  Judgment  la  rerersed,  and  tlw  cause  re- 
manded. 


PERRY-RICE  GROCERY  00.  t.  W.  BL 
ORADDOGK  GBOGERT  00. 

(Conrt  Of  CItU  Appeals  of  Texas.   Fab.  % 

1904.) 

PARTNSBBHIP  —  ACTIONS  —  NONRBSIDENT  DB- 
FENDANTS—PLBADINO— MEMBERS  OF  FIRM— 
NAMBB  —  CAPACITT  OF  FARTI8S  —  OHANOB  — 
AMENDMENT— SERVICE. 

1.  Where,  after  salt  brought  against  nonresi- 
dents as  a  corporation,  plaintiff  Sled  an  amend- 
ed petitioo  dunging  the  salt  to  one  against  de- 
fendants as  partners,  a  jndnneut  against  de- 
fendants and  against  a  garnishee  based  on  such 
amended  petition  coald  not  be  snstained  in  the 
absence  of  defendants'  appearance,  or  service 
of  gnch  amended  petition  on  defendants  withoot 
Che  sUte,  as  anthoriaed  br  Rev.  St.  art.  1230. 

2.  A  Judgment  against  a  nonreaident  partner- 
ship cannot  be  sustained  vhwe  the  petltlm 
falls  to  allsge  the  names  of  the  members  of  the 
firm. 

Error  from  Kanfman  Count;  Onset;  H.  M. 
Coanaban.  Judge. 

Action  by  tbe  W.  B,  Craddock  Orocery 
Company  against  Arbnckle  Broa.  and  tiie 
Peny-Bice  Grocery  Company,  gatnUbee. 
From  a  Judgment  against  tbe  garnishee,  It 
brings  error.  Reversed. 

Lee  R.  Stroud,  for  plalntlfl  In  emx. 
Yonnc  &  Adama,  for  d^endant  In  wror. 

TALBOT,  J.  W.  E.  Craddock  Grocery 
Company,  a  corporation  doing  business  at 
Terrell,  Tex.,  brought  suit  against  Arbnckle 
Bros.,  of  tbe  dty  and  state  of  New  Tork,  on 
December  1.  1902,  to  recover  on  a  contract 
tbe  sum  of  (260,  and  on  the  same  day  sued 
out  a  writ  of  gamiabment  against  Serry-Rlce 
Grocery  Company,  plaintiff  in  error.  The 
plaintiff  in  the  court  below,  W.  B.  Craddock 
Grocery  Company,  alleged  in  its  original  pe- 
tition that  defendants  Arbuckle  Bros,  was  a 
corporation  organized  and  doing  business  un- 
der tbe  laws  of  the  state  of  New  York,  with 
Its  principal  office  in  tbe  city  of  New  York. 
A  nonresident  notice  aa  provided  -for  by  ar- 
ticle 1230  of  the  Revised  Statutes  of  189K,  to- 
gether with  a  certified  c<«»y  of  plalntUTs  pe- 
tition, was  served  on  defendants,  In  the  clly 
of  New  York,  on  tbe  12tb  day  of  December, 
1902,  by  delivery  thereof  to  John  Arbuckle. 
Tbe  gamiahee,  in  obedience  to  tbe  writ  serv- 
ed upon  it,  answered  on  tbe  14tb  day  of  Jan- 
uary, 1903,  that  It  was  Indebted  to  the  de- 
fendants Arbuckle  Bros,  in  the  sum  of  (468. 
On  February  2,  1903,  during  a  regular  term 
of  the  court,  the  plaintiff  filed  an  amended 
petition.  In  wblcb  It  alleged  that  the  defeud- 
ant  Arbuckle  Bros,  waa  a  partnership  firm, 
composed  of  Sdm  Arbuckle  and  other  pot- 


the  same  day  the  amended  petition  waa  filed, 
plalntifl  proceeded  to  take  Jud^ent  final  bj 
default  for  the  aum  of  $200,  lnt««st.  and 
costs.  Tbla  Judgment  having  been  mtoed 
against  Arbuckle  Brm.,  plalntiir  then  took 
Judgment  against  the  garnishee,  Peiry-Eice 
Grocery  Company,  on  its  answffl',  for  a  like 
sum,  together  with  all  costs  In  the  cases  in- 
curred. 

Plaintiff  in  error  has  brought  the  case  be- 
fore this  court  for  revision,  and  coutends 
that  the  Judgment  rendered  In  the  ori^nal 
suit  Is  void,  for  want  of  service  of  notice  oa 
defendants  Arbuckle  Bros,  of  plaintiff's 
amended  petition.  This  contention  is  beller- 
ed  to  be  correct,  and  requires  a  reversal  of 
the  Judgment  against  plaintiff  in  error.  Tbe 
original  petition,  of  which  Arbuckle  Bn». 
bad  notice,  presented  an  action  against  them 
as  a  corporation,  and  by  amendment  the  ca- 
pacity In  which  they  were  sued  was  changed 
from  that  of  corporation  to  a  partnership. 
This  was  equivalent  to  tbe  Institution  of  a 
new  suit,  and,  defendanta  not  having  pi«id- 
ed  thereto,  before  a  valid  Judgment  can  be 
rendered  therein  against  them  service  of 
such  amendment  must  t>e  had  upon  them. 
Tbe  seizure  of  a  defendant's  property  by  a 
writ  of  attachment  or  gamisbment  does  not 
obviate  the  necessity  of  service  of  citation 
as  provided  by  law  In  ordinary  suits. 

It  has  been  held  in  this  state  that  the  mere 
change  of  parties,  such  as  an  amendmoit 
which  strikes  out  one  of  the  plaintiffs,  or 
corrects  the  Christian  name,  la  not  sndi  a 
change  in  tlie  character  of  the  suit  as  would 
give  the  defendant  tbe  benefit  of  limitations. 
It  has  also  been  held  that  the  mere  addlUoo 
of  tbe  name  of  one  of  the  partners  of  a  firm 
aued,  whose  name  had  been  omitted  In  tbe 
original  petition,  the  other  plaintiffs  remain- 
ing tbe  same,  or,  where  suit  is  brought  In  the 
name  of  a  nominal  plaintiff  for  the  use  of  an- 
other person,  the  substitution  by  amendmeot 
of  the  person  for  whose  benefit  tbe  suit  was 
originally  brought,  would  not  require  tbe 
service  of  notice  thereof  on  the  adverse  par- 
ty. Roberson  v.  Mcllbcnny,  59  Tex.  615: 
Martel  et  aL  v.  Somers,  26  Tex.  551;  Price 
V.  Wiley,  19  Tex.  142,  70  Am.  Dec.  323.  But 
where  there  Is  an  entire  change  In  the  names 
of  the  plalntlfffl^  or  the  capacity  In  whldi  tbe 
defendaot  is  sued,  service  of  such  an  amend- 
ment  must  be  made  upon  tbe  other  party,  or 
Judgment  taken  against  such  new  party,  in 
the  absence  of  a  voluntary  appearance  and 
answer  thereto,  will  be  void.  McIIhenny  t. 
Lee,  43  Tex.  206;  Roberson  v.  McDbomj, 
Hutcbins  &  Co.,  59  Tex.  615.  Again.  It  ap- 
peara  that  tbe  names  of  the  individual  mem- 
bers  composing  the  firm  of  Arbuckle  Bros, 
were  not  alleged  In  the  amended  petition, 
and  it  has  been  bald  In  this  state  that  a  Judg- 
ment taken  without  such  allegatUm  fa  in- 
valid. Frank  t.  Tatmn,  8T  I«ac  20^  25  & 
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against  a  gamlsbee,  tliere  mpat  be  a  valid 
Judgment  against  the  defendant  In  the  orig- 
inal proceedings.  If  that  Judgment  Is  void, 
the  garnishment  Judgment  falls  with  It.  £d- 
rlngton  t.  Allsbrooks.  21  Tex.  186. 

Our  conclusion  Is  that  the  Judgment  taken 
by  W.  E.  Craddock  Grocery  Company  against 
Arbuckle  Bros.  Is  void  because  notice  of  the 
amended  petition,  wherein  the  capacity  In 
which  they  wei-e  sued  was  changed  from 
tliat  of  a  corporation  to  a  partnership  Arm, 
was  not  served  upon  them;  and  such  Judg- 
ment la  further  Insufficient  to  support  the 
Judgment  taken  by  them  against  the  plaintiff 
in  error  as  garnishee,  for  the  reason  that  the 
names  of  the  individual  members  composing 
the  firm  of  Arbuckle  Bros,  was  not  alleged. 

For  these  reasons,  the  Judgment  of  the 
conrt  below  1b  reversed,  and  the  canae  re- 
manded. 


ALTGELT  v.  CAMPBELL  et  al.* 

(Court  of  CMI  Appeals  of  Texas.   Feb.  t, 
1904.) 

MUNICIPAL.  CORPORATIONS  —  GLAIMS  —  PAY- 
MENT—WARRANTS— laSUANCH  —  ORDBR—  OF- 
FICBRS— DUTIBS-FBRrORlIANCB-UANDAinrB 
— APPSAI^TATBMRNT  OF  FACTS-FIKDIKaS 
—CONCLUSIVENESS. 

1.  The  drawioK  of  a  warrant  by  a  mnnldpel 
officer  for  the  pay  meat  of  a  definitely  aBcertaui* 
ed  demand  is  a  miuisterial  act,  the  performance 
of  which  may  be  enforced  by  mandamos. 

2.  Where,  in  mandamns  to  compel  clt7  offlcem* 
to  issQe  a  warrant  for  payment  of  relator's  de- 
mand against  the  city,  the  court  foood  that 
there  had  been  no  absolute  refosa)  on  tlie  part 
of  the  officers  to  execate  the  warrant  In  the 
regular  order  In  which  relator's  demand  had' 
been  established  as  a  claim  against  the  city,  but 
that  the  dty  auditor,  iu  drawing  warrantB,  had 
not  reached  relator's  claim  in  regular  order,  and 
that  when  it  was  reached  a  warrant  would  be 
drawn,  [^iatlff  was  not  entitled  to  a  writ. 

3.  In  the  absence  of  a  statement  of  facts,  tiie 
findings  of  the  trial  coort  are  condnsive  on 
peal. 

Appeal  from  Bexar  County  Conrt;  B.  R 
Qreen,  Judge. 

Action  by  George  O.  Altgelt,  aa  adminis- 
trator of  the  estate  of  Amalle  Elmendorf,  de- 
ceased, against  John  F.  Campbell  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  appealSL  Afflrmedi. 

I.  O.  Baker  and  Ang.  B,  Al^lt,  for  appel- 
lant J.  B.  Wflbtt  and  T.  J.  Newton,  for  ap- 
ptillees. 

NEtLI^  J.  This  suit  was  brought  by 
Geoi^e  C.  Altgelt,  as  administrator  of  the 
f-'^tate  of  Amalle  Elmendorf ,  deceased,  against 
Jobn  P.  Campbell,  mayor,  George  Stnemke, 
city  clerk,  and  Vinton  L.  James,  city  auditor, 
of  the  city  of  San  Antonio,  for  a  writ  of 
mandamns  to  compel  them,  as  officers  of  said 

•ItahMrtns  dwM  Mmry  U.  1K4. 
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estate,  against  the  city  of  San  Antonio,  foi 
1219.24,  with  6  per  cent.  Interest  per  annun] 
from  date  of  Judgment,  together  with  costs 
of  suit,  amounting  to  $6.60.   The  defendant: 
answered,  admitting  that  they  are  the  officere 
of  the  city,  as  charged  in  plaintlfrs  petition 
that  plaintiff  recovered  a  Judgment  againsi 
the  city,  as  alleged;  and  that  said  Judgment 
is  in  full  force  and  effect    They  alleged 
That  at  the  time  the  Judgment  was  rendered 
It  was  the  duty  of  the  city  clerk  to  draw  al 
warrants  on  the  treasurer,  and  countersigi 
the  same,  and  ke^  accurate  accounts  there 
of  in  a  book  kept  for  that  purpose.   That  1 
was  the  duty  of  the  dty  auditor,  as  genera 
accountant  of  the  city,  to  keep  accounts  o: 
all  Its  receipts  and  disbursements  of  money 
and  that  it  is  the  duty  of  the  mayor  to  sigi 
all  orders  and  drafts  upon  the  treasurer  fo: 
money.  That  the  city  charter  provides  tha 
"all  creditors  of  the  city  having  audited  o 
established  claims  against  the  city  shall  b< 
entitled  to  warrants  therefor  drawn  upon  thi 
city  treasurer,  which  shall  be  numbered,  dea 
Ignating  the  fund  out  of  which  the  same  I 
payable,  but  such  warrants  shall  not  bea 
Interest  and  shall  he  paid  In  the  order  o 
their  Issuance  by  months  and  by  nmnber 
so  that  no  preference  shall  be  shown  to  an; 
person;-  bnt  said  warrants  shall  be  drawn  li 
the  same  order  as  the  claims  may  be  audil 
ed,  approved  or  established  by  the  action  o 
the  council,  or  under  Its  direction,  or  by  th 
Jtidgment  of  a  court  of  competent  JurlsdU 
tion."  That  section  114  of  said  charter  pre 
Tides  that:  "Before  the  delivery  of  any  wai 
rant  by  the  auditor  to  the  payee  thereof,  th 
auditor  shall  carefully  ascertain  whether  a 
not  such  person  Is  In  any  manner  Indebte 
to  the  city  for  matured  taxes  or  debts  of  an 
kind,  and  if  he  shall  find  that  such  payee  1 
00  Indebted  to  the  dty,  he  shall  not  dellve 
sncb  warrant  unless  such  person  shall  the 
and  Qiere  actnally  pay  snch  taxes  or  debts  1 
the  proper  receiving  officer.    If  such  pay€ 
refuses  to  pay  such  taxes  or  debts,  the  aud 
tor  shall  refuse  delivery  of  such  warrant;  an 
shall  make  report  thereof  at  the  next  mee 
ing  of  the  city  council,  together  with  a  stati 
ment  of  the  nature  of  the  claim  asserted  b 
the  city  against  the  i>ayee,  and  in  such  cat 
the  auditor  shall  await  the  action  of  tl 
council  before  delivering  such  warrantr  pn 
Tided,  however,  that  this  section  shall  appl 
oidy  to  persons  receiving  warrants  for  the 
compensfltion,  and  shall  not  apply  to  correi 
wages  of  those  persons  who  are  to  be  pal 
weekly."    That  at  the  time  and  npon  tl 
dates  when  plaintUt  claims  to  have  demant 
ed  a  warrant  from  defendants  for  his  Judj 
ment  he,  as  administrator  of  the  estate  < 
Amalle  Eamendorf,  deceased,  owed  the  dty  < 
San  Antmlo  the  sum  of  $456.78  taxes,  whl< 
amount  was  then  and  Is  still  doe  and  owl! 
to  the  dty,  and  that  tliereforft  dafendant 
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under  the  charter,  bare  no  right  to  issue 
and  deliver  plalntllE  a  warrant  on  the  city 
treasurer  for  the  amount  due  upon  said  Judg- 
ment That  on  the  10th  day  of  August,  1903, 
the  city  council  of  the  city  of  San  Antonio, 
by  resolution  adopted,  Instmcted  the  city  au- 
ditor to  complete  a  list  of  all  the  creditors  of 
the  city,  and  to  draw  warrants  to  cover  same 
in  the  order  as  the  claims  may  be  audited, 
approved,  or  established  by  the  action  of  the 
council,  or  under  Its  direction,  or  by  Judg- 
ment of  a  conrt  of  competent  Jurisdiction. 
That  the  auditor,  in  accordance  with  such 
order,  has  c(»upiled  such  list,  and  as  soon  as 
petitioner's  claim  is  reached  on  said  list  In 
the  order  of  Its  illing  the  auditor  will  Issue 
to  petitioner  a  warrant  covering  his  claim, 
and  will  deliver  the  same  to  petitioner  when 
he  complies  with  the  charter  provision  of  the 
dty  of  San  Antonio,  and  pays  the  taxes  due 
by  the  estate  which  he  represents.  The  case 
was  tried  before  the  court  without  a  Jury, 
and  Judgment  rendered  in  favor  of  the  de- 
fendants. 

There  Is  no  statement  of  facts  In  the  case, 
but  the  trial  judge  found  the  following  con- 
clusions of  fact  and  law:  That  plaintiff  Is 
the  duly  appointed,  qualified,  and  acting  ad- 
ministrator of  the  estate  of  Amalle  Elmen- 
dorf,  deceased.  That  as  such  administrator 
he,  on  May  21.  1903,  recovered  in  the  county 
court  of  Bexar  county,  Tex,,  a  Judgment 
against  the  city  of  San  Antonio  for  the  sum 
of  (219.24,  with  6  per  cent  interest  thereon 
from  such  date,  together  with  f6.60  costs, 
and  that  said  Judgment  is  unpaid.  That  on 
the  8th  day  of  June,  1003,  plaintiff  filed  a 
copy  of  sold  Judgment  In  the  otRce  of  the  city 
auditor  of  the  city  of  San  Antonio,  Vinton  L. 
James,  and  demanded  a  warrant  of  the  city 
from  said  auditor  for  the  amount  of  said 
Judgment,  and  that  the  auditor  refused  to 
issue  It  to  him.  That  ou  the  11th  day  of 
July,  1903,  plaintiff  demanded  of  John  P. 
Campbell,  the  mayor  of  said  city,  to  issue  to 
him  a  warrant  for  the  amount  of  said  Judg- 
ment and  demanded  that  he  sign  such  war- 
rant, to  be  issued  In  plaintiff's  favor,  which 
'Campbell  refused  to  do.  That  on  the  same 
day  plaintiff  demanded  of  George  Stuemke, 
city  clerk,  that  he,  in  his  official  capacity, 
sign  a  warrant  In  favor  of  plaintiff  for  the 
amount  of  said  Judgment,  which  he  refused 
to  do.  That  at  the  tame  time  plaintiff  made 
demand  of  Vinton  L.  James,  city  auditor, 
that  he,  as  city  auditor,  sign  a  warrant  in 
plaintiff's  favor  for  the  aihount  of  said  Judg- 
ment which  James  refused  to  do.  That  it 
is  the,  duty  of  the  auditor  to  draw  all  war- 
rants upon  the  city  treasurer,  which  warrants 
shall  be  numbered,  designating  the  fund  out 
of  which  they  are  payable,  sfild  warrants  to 
be  paid  in  the  order  of  the  issuance  by 
months  and  by  numbers,  so  that  no  prefer- 
ence shall  be  shown  to  any  persons.  That 
warrants  shall  be  drawn  in  the  same  order, 
and  the  claims  made  audited,  approved,  or 
wtabllshed  by  the  action  of  the  council,  or 


under  Its  dh^ction,  or  by  the  Judgment  of  a 
court  of  competent  Jurisdiction.  That  at  the 
time  plaintiff  demanded  a  warrant  ttie  aa- 
ditor  was  busily  engaged  In  drawing  war- 
rants for  all  claims  against  the  city  In  the 
order  In  which  they  were  audited,  approved, 
or  established,  and  that  he  bad  not  yet  been 
able  to  reach  the  claim  of  plaintiff  in  Its 
regular  order,  and  to  have  drawn  and  signed 
the  same  at  the  time  demanded  by  plaintiff 
wonld  have  been  Irregular,  and  against  the 
charter  provisions  of  the  City,  and  against 
the  resolution  of  the  council  adopted  August 
10, 1903,  Instructing  tbe  auditor  to  issue  war- 
rants in  conformity  with  said  charter  pro- 
visions. That  the  auditor  would  reach  the 
claim  ot  plaintiff  in  Its  regular  order  in 
about  a  week  of  the  date  after  the  trial  of 
this  case,  at  which  time  the  warrant  would 
be  drawn.  That  it  Is  tbe  duty  of  the  mayor 
of  tbe  city  of  San  Antonio  to  sign  all  war- 
rants upon  the  treasurer,  and  that  at  the 
time  plaintiff  demanded  of  the  mayor  that 
be  sign  a  warrant  it  was  Impossible  for  the 
mayor  to  dg  so,  for  the  reason  that  the  au- 
ditor, under  the  law,  bad  not  been  able  to 
draw  the  warrant  upon  plaintlfTB  claim. 
That  it  Is  the  duty  of  tbe  city  clerk  to  at- 
test all  warrants  drawn  upon  the  treasarer, 
and  at  the  time  tbe  demand  for  him  to  sign 
said  warrant  was  made  by  plaintiff  it  was 
Impossible  for  him  to  do  so  for  the  same 
reason  that  It  was  impossible  for  tbe  mayor 
so  to  do.  From  these  findings  the  court  ren- 
dered, In  favor  of  defendants,  the  Judgment 
appealed  from. 

It  Is  contended  by  appellant  that  under  the 
facts  found  by  the  trial  court  a  mandamus 
compelling  appellees  to  Issue  tbe  warrant 
Bfaonld  have  been  awarded.  The  drawing  of 
a  warrant  for  the  payment  of  a  demand  or 
claim  which  has  been  audited,  approved,  or 
established  by  the  action  of  the  city  council, 
or  by  a  Judgment  of  a  court  of  competent 
Jurisdiction,  is  regarded  as  a  duty  purely 
of  a  minlsteria]  natnre,  and  hence  properly 
falling  within  the  scope  of  mandamus.  And 
whenever  the  demand  has  been  definitely  as- 
certained as  prescribed  by  law  (as  it  was  in 
this  case  by  a  judgment  of  a  court  of  com- 
petent jurisdiction),  and  the  duty  Is  plainly 
Incumbent  upon  a  particular  oBlcer  or  officers 
of  drawing,  signing,  and  attesting  such  war- 
rant upon  the  treasurer  for  tbe  amount  due, 
a  refusal  to  perform  such  duty  warrants  the 
interposition  of  tbe  courts  by  mandamna  to 
compel  them  to  discharge  such  duty.  Hlgb's 
Ex.  Legal  Rem.  (3d  Ed.)  |  104.  The  facts 
found  by  the  trial  Judge  unquestionably  en- 
title appellant  to  the  Issuance  of  the  warrant 
xipou  his  Judgment  in  the  order  in  which  It 
Is  established  as  a  claim  against  the  city  by 
the  Judgment  of  the  county  court  And  an 
absolute  refusal  by  appellees  to  draw  tbe 
warrant  in  Its  regular  order,  and  sign  and  at- 
test the  same,  would  undoubtedly  entitle  ap- 
pellant to  a  mandamw  compiling  ttem  to 
perform  tbia  plain  ministerial  doty;  for  no 
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tate  was  indebted  to  tbe  dty  in  any  amonnt 
But  from  the  findings  of  the  trial  court  there 
was  no  absolute  refusal  on  the  part  of  ajji- 
pellees,  or  any  of  them,  to  draw,  sign,  and 
attest  the  warrant  in  its  regular  order  In 
whicb  It  was  established  as  a  claim  by  the 
judgment  of  the  county  court  On  the  con- 
trary, the  facts  found  by  the  court  below 
show  that  even  when  the  case  was  tried  the 
defendant  James,  as  city  auditor.  In  drawing 
warrants  upon  claims  established  against  the 
city,  had  not  reached  appellant* b  Judgment 
In  the  regular  order  for  drawing  a  warrant 
tbereon.  Until  the  auditor  reached  it  in  such 
order,  appellant  was  not  entitled  to  hare  his 
warrant  Issued.  When  it  should  be  reached 
in  such  order,  the  court  found,  as  a  matter 
of  fact,  the  warrant  would  be  drawn,  which 
would  be  In  about  a  week  after  the  trial  of 
the  cause  in  the  court  below.  It  therefore 
appears  from  the  flndlngs  of  the  trial  court, 
whicb  we  must  take  as  conclusire  In  the 
absence  of  the  statement  of  facts,  that  ap- 
pellees have  not  been  guilty  of  a  failure  to 
discharge  their  duty  towards  appellant  In  Is- 
suing said  warrant,  but  their  duty  would  be 
discharged  as  soon  as  it  was  incumbent  upon 
them  and  they  were  authorized  by  law  to 
perform  It. 

We  therefore  conclude  that  appellant  was 
not  entitled  to  tbe  mandamus  prayed  for,  and 
that  tbe  Judgment  ot  the  county  court  should 
I>e  afOtmed,  vhlch  Is  accordingly  done. 

JAMBS,  a  J.,  did  not  sit  In  this  case 


WBBTBRN  UNION  TELKGBAPH  00.  T. 
McNAIRY.* 

(Court  of  (MtU  Appeals  of  Ttxas.  Jan.  SO, 

1904.) 

TELEGRAM— FAILURE  TO  DELIVER— DAMAOBB 
—INSTRUCTIONS— LAW  OP  POREIQN  STATE. 

1.  Proof  that  the  common  law  prevails  in 
New  Mexico  does  not  Bhow  that  damages  for 
mental  angnish  are  not  recoverable  there,  and 
does  not  defeat -an  action  against  a  telegraph 
company  for  mental  anguish  occasioned  by  the 
failure  of  the  company  to  promptly  deliver  a  tel- 
egram delivered  to  it  in  New  Mexico  tor  deliv- 
ery in  Texas. 

1^.  Iluiuiliution  suffered  by  a  sister  because  of 
the  fact  that  her  brother  died  In  a  distant  place 
and  was  bmied  at  tbe  coat  of  strangers  because 
he  left  no  means,  Is  too  remote  to  constitnte 
damages  In  an  action  againat  a  telegraph  com- 
pany for  failnre  to  promptly  deliver  to  the  sis- 
ter a  telegram  anaouucing  the  death  of  the' 
brother  and  asking  for  InstmctioDB  as  to  tbe 
dtaposition  of  the  body. 

3.  Where  in  an  action  against  a  telegraph 
company  for  failure  to  promptly  deliver  a  tele- 
gram annonncing  the  death  of  the  brother  of 
plaiDtitf  B  wife  and  asldng  for  instructions  an  to 
tbo  disiKiaition  of  the  body,  testimoay  that 
pbintiff's  wife  suffered  humiliation  by  reason 
of  the  fact  that  her  brother  was  buried  at  the 
cost  of  strangers  is  admitted  in  evidence,  au  in- 
strnction  that  when  the  natnre  and  importnnce 
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company  liable  is  tarooeoaa. 

Appeal  from  IMstrict  Oonrt.  HttcbeU  Oou  ■ 
ty;  James  L.  Shqiberd,  Judge. 

Action  by  D.  H.  McNairy  against  tl  i 

Western  Union  Telegraph  Company.   Fro  i 

a  Judgment  for  plalntUI,  defendant  appea!  . 
Reversed. 

Homan  &  Homan,  for  appellant  M.  Ca  ■ 
ter  and  B.  W.  Bounds,  tor  appellee. 

CONNER,  O.  J.   Appellee  sued  to  recov  : 

damages  for  mental  anguish,  suffered  by  i  i 

wife,  caused  by  delay  in  tbe  transmlsslc  i 

and  delivery  of  the  following  telegrapb  : 

message,  dated  Portnles,  N.  M.,  May  27,  100  ; 

"To  Prank  N.  Johnson,  Colorado,  Teza  : 

Tell  Mrs.  McNalry  her  brother  Old  Hunt  : 

was  killed  here  to  day.  Wire  what  to  do  wl  i 
body.    [Signed]    C.  J.  Lamb."   The  defen 

ant  pleaded  the  general  denial,  and  special  ' 

that  the  damages  sought  were  not  recovc  ■ 

able  under  the  laws  of  New  Mexico,  whe  > 

the  contract  was  entered  into.  A  trial,  hoi  - 

ever,  resulted  In  a  verdict  and  Judgment  f  : 

appellee  In  tbe  sum  of  f5^,  on  substantial  ' 

the  following  facts  as  shown  In  appellant  i 

brief:  "Old  Hunter,  the  brother  of  plalntiQ  i 

wife,  was  shot  and  killed  at  Portalea,  Ne  ' 

Mexico,  at  6  o'clock  p.  m..  May  27,  19€  . 

The  message .  sued  on  was  filed  with  tl  i 

agent  of  defendant  at  Fortales  at  7  p.  i  . 
the  same  day.    The  message  was  not  r 

ceived  at  Colorado  until  7:32  p.  m.  of  Mi  ' 

28,  1902,  and  the  contents  were  repeated  I  ' 

telephone  to  George  Root,  who  was  tbc'de  ■ 

uty  of  Johnson,  the  addressee,  the  latter  b  ' 

Ing  sheriff  of  the  county.    Gld  Hunter  wi  i 

buried  at  Portales  between  11  a.  m.  and  , 

p.  m.,  May  28,  1902.  PlalntUTs  wife  tesi  ■ 
fied  that  she  wlBbed  the  body  of  her  bro.th 

buried  at  her  home,  Colorado,  Tex.,  ai  I 

that.  If  the  message   had   been   prompt  ; 

transmitted  and  delivered,  she  could  at  I 

would  have  Instructed  Lamb  to  ship  it  } 

Colorado  for  burial,  and  Lamb  testified  th.  I 

he  would  have  complied  with  such  requef  ; 

The  office  hours  of  defendant  at  Portal  > 

and  Colorado  we^e  from  8  o'clock  <a.  m.  ; 

8  p.  m.  The  first  train  leaving  Portales  i 
the  direction  of  Colorado  was  at  2:10  p.  n 

May  28,  reaching  Pecos,  the  connection  wl'  i 

the  T.  &  P.  Railroad,  at  11:35  of  May  2  , 

and  the  train  reached  Colorado  from  Peci  ■ 

at  9:4K  p.  m.  of  the  last-named  date,    j  I 

3  a.  m.  of  the  morning  following  Huntei  i 

death,  his  remains  'smelled  very  bad.'    1  : 

the  Judgment  of  the  witness,  the  body  cou  1 

not  have  been  kept  for  36  hours,  and  it  \ 

very  doubtful  If  It  could  have  been  kept  fi  i 

24  hours  in  a  condition  for  shipment.   Tl  : 

weather  was  warm,  there  was  no  one  In  <  i 
near  Portales  prepared  to  embalm  bodie 

Ice  Is  not  obtainable  in  Portales  at  all  time  . 

and  It  is  doubtful  if  it  could  have  been  hi  ; 

nt  that  time  in  Bufflcloit  quantity  to  ship  tl  ! 
bodv  in." 
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Tbe  prlnc^al  question  presoited  Is  that 
raised  by  appellants  special  plea.  Aj^llant 
read  In  evidence  "provlBlons  of  the  Com- 
piled Laws  of  the  territory  of  New  M^ico 
to  the  effect  tliat  the  common-law  role  of 
practice  and  decision  prevails  In  said  terri- 
tory; that  the  district  courts  there  bare  Ju- 
risdiction of  suits  where  the  matter  in  con- 
troversy exceeds  one  hundred  dollars;  that 
appeals  lie  from  the  Judgments  of  the  dis- 
trict court  to  the  Supreme  Court  of  said  ter- 
ritory, the  decrees  of  which  are  subject  to 
review  by  the  United  States  Otrcult  Court  of 
Appeals;  and  that  the  Judges  of  the  several 
courts  named  are  appointed  by  the  President 
of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate."  In  the  case  of 
TeL  Co.  V.  Cooper,  69  S.  W.  427,  5  Tex.  Ct 
Rep.  643,  In  which  writ  of  error  was  refused, 
this  court  held  that  a  contract  made  In  Texas 
for  the  transmission  and  delivery  of  a  tele- 
gram to  a  person  beyond  the  limits  of  the 
state  was  to  beAconstrued  In  accord  with 
the  laws  of  Texas  authorizing  recovery  of 
damages  resulting  solely  from  mental  an- 
guish by  reason  of  actionable  breach  of  such 
contract  This  holding  seems  to  be  In  har- 
mony with  the  principles  announced  in  Story 
on  Conflict  of  Laws  (8th  Ed.)  pp.  426,  427; 
Scudder  v.  Bank,  81  U.  S.  412,  23  L.  Bd. 
240;  L.  &  O.  Steam  Co.  t.  Phenix  Ins.  Co., 
129  U.  S.  307,  8  Sup.  Ct  468,  32  L.  Bd.  789. 
The  cases  of  Gray  v.  Tel.  Co.,  64  S«W.  1063, 
&6  L.  B.  A.  301,  91  Am.  St.  Rep.  706,  by  the 
Supreme  Court  of  Tennessee,  and  Tel.  Co. 
V.  Boots,  31 S.  W.  825,  by  this  court,  are  relied 
upon  as  authority  for  the  proposition  that  In 
cases  of  telegrams  delivered  at  points  beyond 
the  state,  for  transmission  and  delivery  at 
points  within,  damages  as  herein  sought  are 
recorerable  In  our  courts  upon  proof  of 
breach  of  the  contract  regardless  of  the 
laws  of  the  state  or  territory  where  the  con- 
tract was  entered  Into.  And  such,  in  effect 
has  been  expressly  so  held  In  Tel.  Co.  v. 
Blake,  68  S.  W.  626,  by  the  Court  of  Civil 
Appeals  for  the  Fourth  District  not  cited  by 
appellee.  We  have  cooclnded.  however,  that 
we  need  not  determine  the  effect  of  these 
conflicting,  or  apparently  conflicting,  cases, 
and  will  hence  not  discuss  them,  further 
than  to  note  that  the  decision  In  Gray  v. 
TeL  Co.  was  expressly  predicated  upon  Ten- 
nessee statutes  held  to  there  impose  a  lia- 
bility, and  that  In  Tel.  Co.  v.  Boots  the  tran- 
script discloses  the  fact  that  proof  of  the 
rule  of  decision  In  the  territory  from  whence 
the  telegram  In  that  case  was  sent  was  not 
made.  So  here,  the  evidence  quoted,  we 
think,  fails  to  support  appellant's  special 
plea.  The  laws  quoted  do  not  in  terms  do 
so,  and  no  decision  of  the  Supreme  Court  of 
New  MexicOt  or  of  any  trlbonsl  baring  re- 
riaory  powers  otct  the  same,  has  been  cited. 


nor  have  we  been  able  to  And  any  to  Uie 

effect  tliat  by  the  tanitorial  laws  of  New 
Mexico  damages  for  mental  anguish  alone 
are  nonrecoverable.  The  fact  that  the  coni' 
mon-law  rule  of  practice  prevails  there  will 
not  suffice.  Such  rule,  with  exceptions  not 
necessary  here  to  notice,  has  been  expressly 
Imposed  by  our  statute,  and  it  is  well  settled 
that  appellant's  special  plea  Is  not  maintain- 
able in  this  state.  The  first  and  principal  as- 
signment la  accordingly  overruled. 

Appellant's  fourth  special  exception  to  ap- 
pellee's petition  was  to  the  effect  that  the 
petition  showed  no  legal  UablUtr  for  the 
damages  claimed  *'by  reason  of  the  fact  that 
said  Gld  Hunter  was  without  means  to  prop- 
erly dress  and  bury  the  body,  and  was  buried 
by  strangers."  We  think  this  exception  well 
taken.  Humiliation  of  appellee's  wife,  suf- 
fered by  reason  of  such  facts,  was  a  special 
or  remote  consequence  of  appellant's  breach 
of  contract  not  reasonably  to  be  apprehend- 
ed from  the  face  of  the  telegram,  and  notice 
of  the  facts  or  consequence  stated  wag  not 
otherwise  charged,  as  was  necessary.  See 
W.  U.  Tel.  Co.  V.  ToTn&  (oot  yet  officially 
reported)  78  S.  W.  362.  In  view  of  which, 
and  of  the  Introduction  of  evidence  of  the 
facts  and  consequence  noted,  the  court's 
charge  to  the  effect  that  when  the  nature 
and  Importance  of  a  telegraphic  message  are 
apparent  from  the  teems  used,  no  further 
explanation  is  required  In  order  to  render 
the  company  liable  for  negligence,  was  mis- 
leading as  urged  In  the  fourth  assignment. 
In  the  minds  of  the  jury  there  could  have 
been  no  contention  of  an  absence  of  liability 
for  the  ordinary  and  natural  consequences 
upon  proof  of  the  breach  of  contract  for 
transmission  and  delivery,  and  It  Is  probable, 
if  not  certain,  that  the  charge  referred  to 
was  applied  by  the  Jury  in  the  consideration 
of  the  facts  that  Gid  Hunter  was  burled  at 
the  cost  of  strangers,  and  tliat  appellee's  wife 
suffered  humiliation  of  mind  In  consequence 
thereof. 

Other  assignments  need  not  be  noticed  fur- 
ther than  to  say  that  In  the  state  of  the  evi- 
dence as  presented  to  us,  we  think,  it  was 
proper  to  submit  to  the  Jury  the  issue  of 
whether  the  body  of  Gid  Hunter  could  and 
would  have  been  shipped  in  condition  and 
ttane  to  Iiave  reasonably  enabled  appellee's 
wife  to  view  the  remains,  but  see  no  neces- 
sity for  the  submission  of  issues  relating  to 
office  hours  or  electrical  disturbances  in  the 
atmosphere,  as  the  delays  complained  of  do 
not  seem  attributable  to  such  causes.  The 
evidence  upon  another  trial  may  be  different 
however,  and  the  Issues  submitted  will 
doubtless  be  framed  In  accordance  therewith. 

Because  of  the  errors  noted,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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(0»wt  of  GItU  AwmUi  ttf  Texai.  Jul9.1001) 

INJITRT  TO  MINOR— ACTION  BT  PAREMT-BTI- 
DBNCB— ADMISSIBIIilTY— GOMFBNSATION 
OF  PBOFBSSIQKAL  NUBSB. 

1.  A  phfsiciaQ  who  is  iiot  a  nurse*  and  who 
fau  never  employed  oue,  and  has  no  peiBonal 
knowledge  of  compensation  ot  professional 
nnrsee  in  a  city,  except  as  to  wtiat  a  few  ol 
them  told  him,  is  cot  qualified  to  testify  ae  to 
the  reasonable  and  cuatomary  compensation  of 
a  profesdonal  nurse  in  such  city. 

2.  in  an  action  by  a  parent  for  Injuries  sus- 
tained to  a  minw  child,  evidence  of  the  good 
morals  of  the  child  was  inadmissible,  though 
evidence  that  he  was  obedient,  industrious,  and 
economical,  and  that  he  did  not  use  tobacco  or 
drink,  was  competent,  as  bearing  on  hia  earn- 
lac  capacity  and  on  the  laaoe  of  the  continu- 
ance 01  life. 

Appeal  from  District  Oour^  l^urant  Comi- 
ty; Irby  Dunklin,  Judge. 

Action  by  B.  G.  Anderson  against  the 
Cameron  Mill  &  Elevator  Company.  From 
a  Jndgment  for  plaintiff,  defendant  i^poali. 
Beversed. 

B.  W.  Flonmoy  and  Geo.  niompson,  for 
appellant  Capps  &  Cant^,  W.  B.  Paiker, 
and  Theodore  Macl^  for  appellee. 

0ONNEB»  0.  J.  In  this  case  appellee  aned 
for  the  loM  of  the  value  of  services  of  her 
minor  son  F.  H.  Anderson,  resulting  from 
Injuries  received  by  talm  In  tallInK  Into  an 
unguarded  eKeavatton  In  an  nnUghted  street 
in  the  dty  of  Ft  Worth,  made  for  the  appe- 
lant comjiany  by  an  Independent  contractM', 
and  for  the  value  of  services  In  nursing  and 
for  expenses  of  medical  treatment  rendered 
necessary  by  reason  of  said  Injuries.  The 
trial  resnlted  in  a  verdict  and  Judgment  for 
appellee  In  the  sum  ot  97,S00. 

The  drcumstancee  leading  iqi  to  and  at- 
tendliu;  tiie  injury,  and  that  relate  to  the 
undertaking  ot  the  lnd^>endent  contractor, 
are  stated  In  the  opinion  In  the  companion 
case  of  Cameron  Mill  A  Elevator  Company 
V.  F.  M.  Anderson,  78  B.  W.  8,  decided  by  us 
on.  December  19,  1903.  We  also  there  give 
our  concIuBlonB  to  fbe  effect  that  appellant 
Is  liable,  under  the  drcnm stances,  for  the 
negligence  ot  ite  Independent  contractor  In 
leaving  the  pit  Sn  question  nnprotectedt  and 
hence  these  matters  need  not  be  here  reput- 
ed. We  therefore  overruled  an  assignments 
of  error  Involving  the  vital  question  of  ap- 
pellant's IlaMIlty,  and  devote  ourselves  to 
questions  presented  that  pertain  to  the  regu- 
larity of  the  trial,  which  terminated  April  4, 
1903. 

Appellee,  among  other  things,  alleged,  In 
substance,  that  at  the  date  of  tiie  Injuries  al- 
leged her  said  eon  was  14  years  of  age;  that 
the  value  of  his  services  from  the  date  of  hie 
Injuries  to  the  date  of  filing  her  petition  was 
$S00;  that  during  the  same  period  liability 
for  necessary  medical  treatment  to  the  ez- 
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tent  of  9750  had  been  incurred;  and  that 
the  value  of  appellee's  services  in  nursing 
her  son  was  $1,500.  The  further  allegations 
in  these  parttcalars  were  "that  in  the  future 
plaintiff  will  be  compelled  to  devote  her  en- 
tire time  and  attention  to  nursing  and  caring 
for  her  said  son,  and  will  be  compelled  to 
incur  great  expense  in  caring  for  lilm,  and 
in  the  payment  of  doctor's  and  medical  bills, 
and  will  also  lose  the  value  of  the  services 
ot  her  said  son,  in  all  to  her  damage  In  the 
further  sum  of  fifteen  thousand  dollars^  for 
all  of  which  she  now  sues." 

There  is  evidence  to  the  effect  that  the  mi- 
nor, F.  M.  Anderson,  was  seriously  and  per- 
manently injured  on  the  night  of  May  10, 
1902,  and  that  his  earnings,  of  about  per 
month,  had  been  regularly  delivered  to  appel- 
lee. There  was  also  evidence  tending  to 
show  that  medicines,  medical  services,  and 
careful  and  eontinuouB  nursing  would  be 
nocessary,  as  theretofore,  during  the  remain- 
ing minority  of  the  Injured  boy;  the  appellee 
testifying  that  her  services  In  this  respect 
were  worth  $1.50  per  day  and  $1.50  per  night 
Appellee  la  not  a  professional  nurse,  and  by 
one  other  witness  gave  the  value  of  such 
services.  This  was  a  Dr.  McMorris,  whose 
testimony  Is  objected  to,  as  shown  by  the 
following  bill  of  exception:  "Be  it  remem- 
bered that,  upon  the  trial  of  the  above  styled 
and  numbered  cause,  Dr.  McMorrla,  a  wit- 
ness for  plaintiff,  on  direct  examination,  was 
asked:  Do  yon  know  what  the  reasonable 
value  of  services  was  for  nurses  In  Ft 
Worth?  Witness  answered:  I  think  the 
rule  Is  about—  Defendant's  counsel  Inter- 
rupted with  the  question  plaintiff's  counsel 
asked  first:  Do  you  know?  Witness  an- 
swered: Well,  I  can  tell  what  I  have  heard 
several  nurses  state.  Defendant's  counsel 
requested  that  the  witness  answer  the  ques- 
tion yes  or  no.  Witness  answered:  I  have 
never  hired  any—  Plaintiff's  counsel  inter- 
rupted  and  asked.  How  do  you  get  your  In- 
formation? Witness  answered:  Three  dol- 
lars a  day.  Defendant's  counsel  said:  We 
take  an  exception.  The  witness  has  stuck  in 
the  three  dollars  a  day  In  spite  of  objections. 
The  court  said:  State  first  whether  or  not- 
yon  must  qualify— whether  or  not  you  know 
the  value.  Witness  answered:  Well,  Z  am 
going  to  say  this:  I  only  know  from  what  1 
have  been  told.  Defendant's  counsel  moved 
to  exclude  the  answer  until  the  witness  was 
qnallfled- that  he  has  already  answered, 
*Three  dollars  a  day.*  The  court  said:  I 
will  exclude  that  If  I  decide  he  is  not  suiS- 
dentiy  qtialifled.  For  the  present  the  an- 
swer la  excluded  from  your  consideration  as 
to  the  amount  By  Plaintiff's  Attorney:  Q. 
Do  you  know  the  value  of  professional  ser^ 
vices— reasonable  and  ordinary  value  of  pro- 
fessional nurse  In  the  town?  (Objected  to. 
Objection  sustained.)  Q.  Do  you  know  the 
value  of  the  services  of  a  nurse  here— the 
reasonable  value  of  the  swvlces  of  a  nurse? 
A.  I  can  answer  this  way:  I  have  never 
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hired  any  nnree,  btit  I  have  talked  to  sev- 
eral,  and  know  what  they  said  their  regular 
price  was.  (Objected  to  as  hearsay.)  Court: 
I  My  the  witness  should  answer  that  he 
knows  what  Is  customarily  paid  nurses.  I 
think  that  would  qualify  him.  I  don't  un- 
derstand him  to  answer  that  way.  Q.  It 
matters  not  how  you  get  your  information, 
or  the  information  that  you  have.  Are  you 
acquainted  with  the  reasonable  value  of  the 
services  of  a  nurse  to  care  for  him?  (Ob- 
jected to  because  counsel  undertakes  to  say 
It  makes  no  difference  how  he  got  his  in- 
formation.) Court:  I  think  the  witness  has 
already  answered,  qualifying  the  question; 
what  he  knows  about  it;  what  be  was  told. 
Q.  From  that  Information,  do  you  know  the 
value  of  service  8—  Witness  answered ; 
Three  dollars  a  day.  (Defendant  objected 
because  proper  predicate  bad  not  been  laid 
In  the  way  of  quallflcatlon.)  Court:  Unless 
the  quallflcatlon  is  more  extensive— better 
laid  than  at  the  present  time— I  think  the  ob- 
jection Is  good.  Q.  Have  you  made  any  in- 
quiry? Have  you  had  any  nurses?  Know 
any  nursing  patients?  A.  Yes,  sir.  Q.  Dp 
you  know  what  has  been  paid  around— what 
they  charge?  A.  One  young  fellow  that  was 
—  Q.  Need  not  give  the  amount.  Do  you 
know  what  they  have  received  for  their  serv- 
ices? A.  I  know  what  they  told  me;  yes, 
Blr;  three  dollars.  Defendant's  counsel: 
We  ask  your  honor  to  instruct  the  witness 
not  to  volunteer.  Court:  Don't  give  the 
amount  Witness:  I  didn't  know  that.  Q. 
Now,  without  first  stating  what  they  have  re- 
ceived, I  will  ask  you  if  you  made  an  in- 
quiry. Defendant's  Counsel:  Does  that 
'three  dollars'  go  in  this  time?  Court;  Gen- 
tlemen of  the  jury,  you  will  not  consider  at 
the  present  time  the  amount  the  doctor  stat- 
ed. Q.  Tou  have  been  practicing  here  in 
Ft.  Worth?  A,  Yes,  sir.  Q.  Are  there  nurses 
that  go  around  and  nurse  the  sick  here?  A. 
Yes,  sir.  Q.  Have  you  conversed  with  them 
about  what  they  received?  Don't  state  what 
they  received.  A,  Yes,  sir.  Q.  Have  you 
had  any  occasion  to  employ  professional 
nurses?  A.  Yes,  sir.  Q.  Have  you  Investi- 
gated to  find  what  the  usual  price  for  nurses 
Is  for  the  sick,  any  that  you  have  hired  for 
yourself?  A.  I  can  tell  you  what  a  fellow 
told  me  that  waited  on  Hampton—  Q.  No; 
not  that.  Do  you  know  what  nurses  reason- 
ably receive?  A.  Yes,  sir.  (Defendant  ob- 
jected.) Q.  Now,  what  Is  the  reasonable 
value—  (Defendant  excepted.)  Q.  From 
what  you  know,  then,  do  you  think  you  know 
the  reasonable  value  of  their  services?  De- 
fendant's Counsel:  It  Is  not  a  question  of 
thinking,  but  of  knowledge.  Q.  Do  you 
know  the  reasonable  value  of  the  services  of 
a  person  to  wait  on  the  sick?  Court:  Yes  or 
no.  A.  Yes,  sir.  Q.  Do  you,  yes  or  no,  with- 
out stating  what  it  is?  Court:  He  answer- 
ed yes.  Witness:  Well,  yes.  Q.  Well,  then, 
what  18  it?  A.  Well,  the  rule  is  from  two 
«nd  a  half  to  three  dollars  a  day.  And  the 


defendant,  then  and  there  excepting,  now 
tenders  this,  its  bill  of  exception,  and  asks 
that  same  be  approved  and  made  of  record 
in  this  cause,  and  It  Is  done." 

We  have  concluded  that  this  witness  failed 
to  qualify  himself.  He  was  not  a  norse  Mm- 
seif.  Iiad  never  employed  one,  and  had  no 
personal  knowledge  on  the  subject.  He 
seems  to  have  been  pressed  Into  statins  tliat 
he  knew.  but.  as  a  whole,  it  is  apparent  that 
the  basis  of  his  opinion  was  what  but  a  few 
professional  nurses  bad  told  him,  and  seema 
altogether  too  inconclusive  and  uncertalik. 
The  character  of  services  as  to  which  the  wit- 
ness was  interrogated  were  avowedly  pro- 
fessional; and  in  a  city  such  as  Ft.  Wortb. 
having  two -or  more  hospitals  and  sanitari- 
ums, it  must  certainly  be  easy  to  secure  many 
persons  who  are  entirety  familiar  with  the 
reasonable  and  customary  charges  for  the 
services  of  a  professional  nurse,  and  we  feel 
unwilling  to  approve  a  verdict  that,  for  aqght 
otherwise  appearing,  rests  to  a  material  ex- 
tent upon  testimony  of  the  uncertain  cbarac- 
detailed  In  the  foregoing  bill  of  excep- 
tion. While  heai'say  may  form  the  basis  of 
receivable  opinion  as.  to  value  (1  Wharton, 
Ev.  §S  250,  449;  Clicquot's  Champagne,  3 
Wall.  114, 18  L.  Ed.  116;  Fennerstein's  Cham- 
pagne. 3  WalL  146,  IS  L.  Ed.  121),  the  in- 
I  quiries  or  statements  relied  upon  should,  we 
think,  be  of  such  extent  and  character  as  to 
afford  a  fair  inference  that  the  witness  had 
knowledge  of  the  subject  Mr.  Rogers,  in 
his  work  on  Expert  Testimony  (2d  Ed.)  i  1&2, 
In  speaking  of  the  competency  of  witnesses 
on  the  subject  of  value  generally,  says: 
"Whenever  It  is  desired  to  have  the  opinion 
of  a  witness  on  the  subject  o{  value.  It  is  al- 
ways necessary,  whether  the  witness  Is  of- 
fered as  an  expert  or  not  to  lay  some  foun- 
dation for  the  Introduction  of  his  opinion,  by 
showing  that  he  has  had  the  means  to  form 
an  intelligent  opinion."  Again,  section  150, 
Id.:  "As  the  value  of  services  rendered  by 
lawyers  is  shown  by  the  testimony  of  those 
engaged  In  the  same  profession,  so  the  val- 
ue of  services  rendered  by  physldana  and 
surgeons  In  the  practice  of  their  profession 
is  proven  by  the  testimony  of  their  profes- 
sional brethren.  And  it  has  been  laid  down 
that  one  who  is  not  a  physician  is  Incompe- 
tent to  testify  as  to  the  value  of  medical 
services."  Page  384,  Id.  "As  to  the  value 
of  services  rendered  In  nursing  and  caring 
for  the  sick,  the  rule  Is  that  the  witnesses 
should  be  persons  who  have  had  experience 
In  nursing  and  caring  for  the  sick.  Physi- 
cians and  nurses  are  competent  witnesses  In 
such  cases."  Page  186.  But  three  cases  are 
cited  by  the  author  quoted  in  support  of  ttie 
statement  that  the  opinions  of  physicians  are 
receivable  on  the  question  here  Involved.  In 
the  first  (Woodward  v.  Bugsbee,  4  Thomp. 
&  C.  395)  the  court  say:  "We  tiilnk  the  ques- 
tion permitted  by  the  referee  to  be  put  to 
Dr.  Everett  was  proper.  He  had  teslifled 
that  he  was  a  physiGlaii.  Hs  had  fully  stat- 
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ed  the  diseases  of  the  plalntUTs  Intestate, 
and  that  the  same  were  of  the  most  aggra- 
vated description— so  much  so  as  to  be  the 
subject  of  no  standard  price.  In  other 
words,  he  bad  testified  that  the  deceased  was 
so  afflicted,  and  his  disease  was  so  loathsome, 
as  to  be  entirely  exceptional."  In  the  sec- 
ond (Reynolds  v.  Robinson,  64  N.  Y.  5S9)  it 
is  stated:  "The  plaintiff  was  permitted, 
against  the  objection  of  defendants,  to  prove 
by  Dr.  Martin  how  much,  In  his  opinion,  It 
-was  worth  to  dress  a  cancer  each  time;  also 
buw  much,  in  Ms  opinion,  It  was  worth  to 
take  care  of  and  nurse  the  testator,  exclu- 
hive  as  well  as  inclusive  of  dressing  the  can- 
cer; and  also,  by  Dr.  Moneypenny,  how  much, 
ill  his  opinion.  It  was  worth  to  dress  the  tes- 
tator and  dress  his  cancer  twice  a  day  for  a 
period  of  six  years  before  hlB  death.  These 
doctors  were  not  asked  to  give  their  opinion 
based  upon  the  evidence  of  other  witnesses. 
Tbey  bad  been  acquainted  with  the  testator, 
were  familiar  with  the  cancer  and  Its  offens- 
ive nature,  and  with  the  disagreeable  serv- 
ice required  in  dressing  it  and  taking  care  of 
him,  and  tliey  knew  the  value  of  services  re- 
quired for  nursing  canco*  patients.  Under 
such  circumstances,  their  estimates  of  value 
were  competent  to  be  placed  before  the  ref- 
eree." In  the  third  case  (Shafer  v.  Dean,  29 
Iowa,  144)  it  was  held  that  two  witnesses, 
"one  a  physician  of  twenty  years*  standing, 
tbe  other  one  having  some  experience  in  tak- 
ing care  of  the  sick,  both  knowing  the  de- 
ceased, and  having  heard  the  testimony  In 
regard  to  his  condition  while  in  plaintifPs 
botiBe  and  receiving  his  care  and  attention," 
might,  upon  the  hypothetical  case  stated,  give 
tiielr  opinion  of  the  value  of  the  "board,  lodg- 
ing, care,  attention,"  etc.,  of  tbe  person  there 
mentioned.  It  Is  to  be  noted,  however,  that 
In  the  case  before  us  the  opinion  of  Dr.  Mc- 
Morris,  predicated  upon  personal  knowledge 
of  the  case,  and  of  the  services  actually  per- 
formed by  appellee  in  nursing  her  injured 
son,  was  not  sought;  and  we  know  of  no 
cnae,  and  none  has  been  cited,  that  goes  to 
the  extent  of  holding  that  a  physician  may 
give  his  opinion  as  to  the  value  of  the  serv- 
ices of  professional  nurses  generally,  as  a 
basis  of  comparison  In  proving  the  value  of 
a  nonprofessional  nurse,  as  was  in  this  In- 
stance evidently  the  case,  where  it  appeara 
tbat  the  source  and  extent  of  his  knowledge 
is  as  indefinite,  limited,  and  uncertain  as  here 
shown.  We  conclude  that  the  court  commit- 
ted material  error  In  the  particular  under 
consideration,  for  which  the  Judgment  must 
be  reversed. 

Numerous  other  questions  are  presented, 
which  will  be  disposed  of  briefly:  It  Is  In- 
BlBted  that  tbe  court  should  have  sustained 
appellant's  special  exception  to  appellee's  pe- 
tition, because  of  tbe  generality  of  the  al- 
legations with  reference  to  the  damages 
claimed  for  the  futui'e;  tbe  contention  being 
that  appellee  ahonld  show  in  her  petition  tbe 
amount  claimed  for  each  several,  distinct 


dement  of  damage,  as  for  nurse  hire,  med- 
ical bills,  and  loss  of  services,  and  not  state 
the  same  in  an  aggregate  sum,  as  was  done. 
At  least  some  of  us  feel  inclined  to  agree 
with  this  contention,  but  we  will  omit  a  dis- 
cussion of  the  question  on  the  ground  that 
the  ohjectlon  can  be  easily  avoided  on  an- 
other trial.    So,  too,  as  to  the  testimony  that 
the  morals  of  the  minor  were  good.   In  the 
companion  case  before  referred  to,  we  held 
that  evidence  to  the  effect  that  be  was  obedi- 
ent, industrious,  economical,  and  sober,  and 
that  he  did  uot  drink  Intoxicants  or  use  to- 
bacco in  any  form,  was  relevant  to  the  issue 
of  the  minor's  probable  earning  capacity, 
and,  we  might  here  add,  as  tending  to  show 
his  powers  of  endurance,  and  of  resistance 
to  pain  and  injury,  viz.,  on  the  Issue  of  his 
!  continuity  of  life;  but  we  fail  to  see  that  bis 
I  moral  character,  In  a  purely  ethical  sense,  is 
I  relevant  to  any  issue  In  the  case.  Lipscomb 
I  V.  Ry.  Co.,  95  Tex.  6,  04  S.  W.  923,  55  L.  B. 
I  A.  869,  93  Am.  St  Rep.  804. 
I     Finding  no  other  material  question  pre- 
I  sented  by  the  assignments  of  error  requiring 
i  notice,  it  is  ordered  that  the  Judgment  be  re- 
I  versed  for  the  error  discussed}  and  the  cause 
I  remanded  for  a  new  trIaL 


ABBB  T.  SAN  ANTONIO  BREWING  ASS'N 
et  aU* 

(Oonrt  of  Olvil  Appeals  of  Tacaa.  Jan.  27, 
1904.) 

JUDOHENTS-BNPOBCBHBNl^INJUNOnON- 
DBUAMDS-PAYUBNT— PLBADINQ. 

1.  Wliere,  in  a  suit  to  restrain  the  sale  of 
certain  land  on  a  Judgment  against  complain- 
ant's former  husband,  a  purchaser  of  the  jndg* 
moit  Intervwed,  and  on  the  trial  admitted  that 

tbe  judgment  had  been  paid  in  fnll  before  his 
Intervention,  plaintiff  was  entitled  to  judgment 
on  such  admission,  though  she  hod  not  pleaded 
payment  aa  a  ground  for  relief. 

Appeal  from  District  Court,  Bexar  County; 
J.  L.  Camp,  Judge. 

Suit  by  Lena  Jonas  against  the  San  Anto- 
nio Brewing  Association  and  others,  and  0. 
C.  Abee,  Intervener.  From  a  judjpnoit  In 
favor  of  plaintiff,  Intorener  aroeala.  Af- 
firmed. 

O.  L.  Baas,  for  appellant  Davis  &  Wil- 
liams, for  appdlee. 

FLT,  J.  Mrs.  Lena  Jonas  filed  a  petition 
for  an  Injunction  to  restrain  the  San  Antonio 
Brewing  Association  and  John  W.  Tobln, 
sheriff  of  Bexar  county,  from  aelllng  a  cer- 
tain lot  6,  block  16,  at  tbe  comw  of  Santa 
Clara  and  Peach  streets,  In  the  city  of  San 
Antonio,  claiming  that  It  was  her  home- 
stead, and  that  tiie  same  was  about  to  be 
sold  by  virtue  of  an  execution  Issued  out  of 
the  county  court  of  Bexar  county  under  a 
Jndgmrait  against  William  Jonas,  formerly 
her  b'bsband.   Ernest  Stremmel  Intervened 
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In  the  suit,  alleging  that  the  San  Antonio 
Brewing  Association  had  obtained  a  Judg- 
ment for  1394  against  William  Jonas  on 
March  6,  190S,  and  that  the  same  was  re- 
corded and  became  a  lien  on  all  the  real  es- 
tate of  William  Jonas,  among  the  rest  the 
lot  In  controversy,  and  praying  that  the  sale 
should  proceed  under  the  execution.  After- 
wards appellant;  G.  C  Abee,  asked  to  Inter- 
vene In  the  aalt»  alleging  that  be  bad  pur- 
chased the  jnd^ent  from  Stremme!  after 
the  plea  of  intervention  of  the  former  had 
been  filed,  and  tbat  the  Judgment  lien  on  the 
pn^erty  was  In  fnll  force  and  effect  The 
cause  was  tried  without  a  jnry.  and  resulted 
In  a  Judgment  enjoining  and  restraining  the 
brewing  association,  the  sheriff,  and  Inter- 
vener from  selling  the  property  In  contro- 
versy, and  tbat  the  cloud  cast  on  Mrs.  Jonas' 
title  by  reason  of  the  abstract  of  title  be 
removed,  and  she  be  quieted  in  her  title  and 
possesalon  of  the  property. 

Mrs.  Jonas  offered  to  prove  by  William 
Jonas  that  be  Imd  paid  off  and  discharged 
the  Judgment  by  virtue  of  which  the  eiecu- 
tion  was  issued,  and  appellant  objected  on 
the  ground  that  the  evidence  was  Irrelevant 
and  Immaterial.  The  objection  was  overrul- 
ed, and  appellant  then  admitted  that  the 
Judgment  had  been  paid  In  full.  The  Judg- 
ment was  satisfied  before  appellant  Inter 
vened. 

The  question  of  homestead  is  of  no  import- 
ance in  view  of  the  fact  that  the  execution 
sought  to  be  restrained  had  been  issued  un- 
der a  Judgment  that  had  been  fully  paid  off 
and  discharged.  It  does  not  matter  that 
Mrs.  Jonas  had  not  pleaded  payment  of  the 
Judgment  Appellant  had  set  up  a  right  to 
have  the  land  held  subject  to  a  Judgment 
lien,  and  in  order  to  establish  his  claim  be 
was  compelled  to  prove  that  he  had  an  ac- 
tive, valid  Judgment  When  be  admitted  that 
the  Judgment  bad  been  discharged,  be  admit- 
ted himself  out  of  court  The  payment  of 
the  Judgment  destroyed  all  Hens  that  had 
arisen  from  the  registration  of  the  Judgment 
This  proposition  is  too  plain  for  discussion. 

The  Judgment  Is  affirmed. 


ASCARETB  v.  PPAFF.* 

(Oonrt  of  CHvil  Appeals  of  Texas.   Jan.  27, 

ItKW.) 

LANDLORD  AND  TENANT— LEASE— VALID  I TT— 
CBRTAI NTT— PAROL  EVIDENCE— WIFE'S  SEP- 
ARATE PROPERTY— EXECUTION  BY  WIPE- 
AS  SIONHE  NT— EXONERATION  OF  ASSIONQR— 
LIABIUTT  OF  ASSIGNEE. 

1.  Where  the  aaslgomeut  of  a  lease  was  In- 
definite, in  not  describing  the  same  and  not  be- 
ing annexed  to  It  it  was  competent  for  the  as- 
signor to  testify  as  to  the  lease  which  was 
Intended  to  he  asBlgned. 

2.  Althongh  a  lease  of  a  wife's  separate  es- 
tate was  onginally  void  because  of  b&e  failure 

•RdLcarlDS  danlsd  Fcbrnur  24,  IMM. 
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to  Join  therein,  it  was  rendered  valid  and  bind- 
ing when,  with  fall  knowledge  of  the  facta,  mhm 
afterwards  signed  and  acknowledged  an  aaadcn- 
ment  with  the  lease  contract  annexed. 

3.  Although,  under  Sayles'  Ann.  OIv.  St 
18f>7,  art  3200,  a  traaut  cannot  assign  or  sub- 
let the  premises  without  the  consent  of  the 
landlord,  yet,  when  ancfa  consent  is  given,  ci- 
ther in  the  written  lease  or  afterwards,  and 
the  landlord  accepts  the  asslnee  as  his  tenant, 
the  original  tenant  Is  rriieved  from  fnrOwr  lia- 
bility under  the  tousb  IfieapaiiUw  of  Oe  mai- 
veucy  of  the  asdgnee. 

4.  One  who  occupies  premises  is  liaUe  fOr  the 
rent  during  the  period  of  his  occupancy.  Irre- 
spective of  the  validity  of  the  lease  under 
which  he  purports  to  hold. 

Appeal  from  EH  Paso  Oounty  Court;  Job. 
N.  Sweeney,  Judge. 

Action  by  W.  R.  Ascarete  against  Henry 
Pfaff.  From  a  Judgment  for  defendant;  plain- 
tiff appeals.  Affirmed. 

5.  Sngelking,  for  appellant  Sermonr  Thur^ 
mond,  for  iq;>pe]lee. 

FLY,  J.  Ai^ellant  sought  to  recover  of 
appellee  the  sum  of  $600,  alleged  to  be  due 
on  a  rental  contract  between  J.  D.  Ochoa  and 
appdlee,  whereby  the  latter  had  agreed  to 
pay  the  sum  of  $100  a  month  tor  certain 
premises  in  the  city  of  El  Fasou  The  case 
was  tried  by  the  court  and  Judgment  was 
rendered  for  appellee. 

J.  D.  Ochoa  had  rented  the  premises,  whldi 
were  the  separate  property  of  his  wife,  to 
appellee  for  eight  years  from  July,  1002,  at 
the  rate  of  $100  a  month,  payable  each  month 
in  advance;  and  be  i^d  the  rent  np  to 
February  1,  1903.  On  January  23,  1903,  a 
lease  was  assigned  by  a  written  Instrument 
for  a  Taluabte  consideration,  by  Ochoa  and 
wife  to  appellant  By  the  terms  of  the  trans- 
fer of  the  lease,  it  was  to  be  annexed  to 
the  lease,  which  Is  In  no  other  manner  Iden- 
tified, but  it  was  not  so  annexed.  However, 
Ochoa  testified  that  the  transfer  was  of  the 
lease  made  him  to  appellee.  Appellaut 
sued  for  the  rent  for  six  months  from  Feln^- 
ary  1, 1803.  The  court  admitted  the  transfer 
of  the  lease  in  evidence,  but  aftmrards,  at 
the  Instance  of  ai^ellee,  struck  it  out  be- 
cause it  did  not  Identify  the  lease  to  which 
it  referred.  The  court  also  refused  to  con- 
sider the  lease  from  J.  D.  Ochoa  to  app^ee 
because  the  property  was  the  separate  estate 
of  his  wife,  and  she  had  not  Joined  him  In 
the  lease  contract 

While  the  assignment  of  the  lease  was  In- 
definite, In  not  describing  the  lease,  and  in 
not  b^ng  annexed  to  it,  still,  when  Ocboa 
testified  as  to  the  lease  that  was  intended, 
he  made  certain  the  lease  that  was  assigned 
by  the  writing.  "Voc  the  purjKMe  of  Identify- 
ing the  subject-matter  to  which  the  written 
contract  relates,  parol  testlmonj  of  that 
which  was  in  the  minds  of  the  parties,  and 
to  wUch  their  testimony  was  directed  at  the 
time,  may  be  given."  S^rk  t.  Brasos  Conn- 
ty.  78  Tex.  56,  11  S.  W.  143.  la  the  case  of 
Donty  V.  Dority  <Tez.  BnpO  71  8.  W.  9S0, 
60  L.  R.  A.  941,  it  was  held  by  Uie  Supreme 
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one  year  by  tbe  husband,  wlthont  the  Joinder 
of  tbe  wife  \A  the  lease,  Is  invalid;  the  same 
formalities  being  required  In  a  lease  of  that 
character  as  are  essential  in  the  sale  of  her 
separate  estate.  Mtb.  Ochoa  did  not  join  in 
the  lease  to  appellee,  and  It  was  therefore 
null  and  Told,  unless  the  act  of  the  husband 
was  ratdfled  by  the  wife  by  her  Joinder  In 
the  transfer.  The  assignment  of  the  lease 
was  In  writing,  and  was  signed  and  duly 
acknowledged  by  Ochoa  and  wife.  By  the 
terms  of  the  transrfer,  the  lease  was  not  only 
referred  to,  but  it  was  Intended  that  It  should 
be  annexed  and  form  a  part  of  the  assign- 
ment It  appears  that  the  wife  had  a  full 
knowledge  of  tbe  facta,  and,  when  she  signed 
and  acknowledged  the  assignment  with  the 
lease  contract  annexed,  It  was,  to  all  lnten1» 
and  purposes,  a  signing  and  acknowledglDg 
of  the  lease  contract  itself. 

Under  the  terms  of  the  lease  contract, 
authority  to  assign  the  lease  or  sublet  the 
premises  was  given  tbe  lessee,  and  tbe  mle 
Is  that  when  a  lessee,  with  the  consent  of 
tbe  labdiord,  assigns  the  lease  for  the  term, 
the  assignee  becomes  charged  with  the  rent, 
and  tbe  original  lessee  is  no  longer  liable  for 
tbe  rent,  unless  it  be  specially  agreed  other- 
wise. Loustanan  v.  Lambert,  1  Tex.  Olr. 
App.  434,  20  S.  W.  937;  Giddings  v.  Felker, 
70  Tex.  176,  7  S.  W.  694;  Le  Gierse  v.  Green, 
61  Tex.  128;  Howland  t.  Coffin,  20  Mass.  125; 
Fatten  t.  Deabon,  67  Mass.  325.  The  mle  Is 
thus  stated  In  the  Massachusetts  case  last 
cited:  "If  the  whole  or  part  of  the  leased 
premises  be  transferred  by  tbe  original  lessee 
for  the  residue  of  tbe  term,  this  la  an  assign- 
ment, and  the  assignee  becomes  liable  for 
the  whole  or  a  proportionable  part  of  the 
rrat  to  the  original  lessor,  at  his  election. 
The  first  aealgnee,  notwithstanding  tbe  as- 
signment, remains  liable  for  tbe  rent,  In  vir- 
tue of  bis  express  covenants,  if  tbe  lessor 
elects  so  to  hold  him,  In  which  case  he  will 
be  entitled  to  the  rent  from  the  assignees. 
Bnt  If  the  original  lessor  assents  to  the  as- 
signment, and  agrees  to  accept  the  assignee 
aa  his  tenant— and  proof  of  receiving  rent 
from  the  assignee  will  be  deemed  evidence  of 
such— he  has  no  longer  any  right  of  action 
against  tbe  original  lessee.'*  Under  the  law 
of  this  state  (article  3250,  Sayles'  Ann.  Civ. 
St  1807),  a  tenant  cannot  assign  a  lease  or 
BOblet  tile  premises  without  the  consent  of 
the  landlord  la  given;  but  when  such  consent 
Is  given,  whether  In  tbe  written  lease  or 
afterwards,  the  mle  as  to  tbe  release  of  tbe 
original  lessee,  when  he  assigns,  from  fur- 
ther liability,  is  the  same  announced  in  the 
Iblasaacbnsetts  decision. 

The  clanae  In  the  lease  permitting  an  aa- 
signmoit  of  it  was.  In  effect,  granting  the 
porwa  to  the  original  lessee  to  substitute  an- 
other person  in  the  lease,  who  would  assume 
all  responsibility  tot  the  rent,  and  tbe  orig- 
inal lessee  would  be  released  from  further 
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would  never  have  leased  tbe  premises;  but. 
If  be  Is  willing,  to  grant  the  authority  of 
substitution  to  hla  tenant,  he  or  those  to 
whom  be  may  assign  must  bear  the  conse- 
quences. 

Appellee  has  abeolved  himself  from  liability 
under  tbe  lease  by  an  assignment  of  It  under 
tbe  authority  given  him  by  the  Instrtmient, 
and  on  this  ground  al<me  tbe  judgment  will 
be  sustained.  Had  there  been  no  assignment 
by  him,  he  would  be  liable  for  the  rent  for 
the  time  the  premises  had  been  uaed,  wheth- 
er tbe  lease  for  tiie  elgbt  yean  had  been 
valid  or  not 

Tbe  Judgment  !•  affirmed. 


POWBtiL  T.  OAT.YESTON.  H.  &  8.  A.  BT. 
GO.  et  al. 

(Comrt  of  Oivll  Appeals  of  Texas.  Jan.  27. 

1004J 

ATTORNBT  AND  CUEMT-CIJUUS— ASSIONHBNT 
—PRIVATE  SBTTLEMBNT  —  EFFECT  —  RIOUTS 
OF  ATTORNEY— CONTINtlANCB  OF  ACTION— 
PROVBNTION— 8HABB  OF  BBTTLBUBNT. 

1.  Where  a  person  having  a  daiin  for  per* 
sbnal  injuries  assigned  an  nudivided  one-half 
interest  in  the  cause  of  action,  after  suit 
brought,  to  his  attoniej  lu  consideration  of 
legal  services,  and  thereafter  the  defendant  Id 
the  action  settled  with  the  claimant  with  no- 
tice of  the  assignment,  the  attorney  was  enti- 
tled to  prosecute  the  original  suit  to  judgment 
In  his  own  lutwea^  and  to  recover  to  the  ex- 
tent thereof. 

2.  Where^  after  suit  against  a  railroad  com- 
pany ror  Injuries,  the  railroad,  with  notice  that 
the  claimant  had  aBsigned  a  portion  of  his 
eaow  of  action  to  bia  attorney  In  conslderatim 
of  the  letter's  services,  settled  the  claim  with 
the  claimant,  and  after  the  settlement  willfully 
and  fraudulently  prevented  the  attorney  from 
continuing  the  suit  to  the  extent  of  his  interest 
by  transporting  the  claimant  ont  of  the  state, 
and  so  concealing  him  that  the  attorney  could 
not  obtain  his  evidence  or  prove  the  damages 
he  had  sustained,  the  attorney  was  eutitled  to 
recover  from  the  railroad  company  his  propor- 
tion of  the  amount  of  the  aettiement. 

S.  Where  a  claimant  tor  personal  injuries 
against  a  railroad  company  assigned  one-halt 
of  his  claim  to  his  attorney  in  consideration  of 
legal  BPrvices  to  be  rendered,  a  private  settie- 
ment  thereafter  made  between  the  claimant 
and  the  railroad  company  was  ^ective  only 
to  the  extent  of  the  claimant's  interest 

Appeal  from  District  Obnrt  Bexar  County; 
J.  Jj.  Gamp.  Judge. 

Action  b7  DrvM  J.  Powell  against  tbe  Gal- 
veston, Harrlsburg  ft  San  Antonio  Bailway 
Company  and  others.  From  a  Judgment  In 
favor  of  dtfendanta,  plalntUE  appeals.  Re- 
versed. 

Shook  &  Vander  Hoeven,  for  appellant 
Newton  &  Ward  and  Baker,  Botts,  Parker  & 
Garwood,  for  appellees. 

JAMKS,  C.  J.  William  Protextor  on  March 
11,  1902,  brought  suit  by  D.  J.  Powell,  his 
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attorney  at  law,  and  against  appellee,  claim- 
ing fSO.OOO  damages  for  personal  Injuries  In- 
flicted on  him  througb  appellee's  negligence. 
On  January  20. 1903,  Powell  filed  bis  petition 
of  Interrention  in  tbe  cause,  whlcb  underwent 
amendments,  and  on  June  22,  1903,  be  filed 
bis  second  amended  petition  of  intervention. 
To  tbis  pleading  tbe  defendant  interposed  a 
general  and  several  special  demurrers,  some 
of  tbe  latter  being  sustained,  and,  plaintiff 
declining  to  amend,  the  petition  was  dis- 
missed. From  tbis  disposition  of  the  ami, 
Powell  appeals. 

This  pleading,  after  setting  forth  Protez- 
tor's  cause  of  action  and  hts  (Powell's)  status 
as  an  attorney  at  law,  and  his  employment  by 
Protestor  to  bring  the  action  for  said  inju< 
rles,  alleged  substantially:  That  after  fllbig 
tbe  suit,  and  on  tbe  same  day,  Protextor  exe- 
cuted to  bim  tbe  following  assignment:  "The 
State  of  Texas,  County  of  Bexar:  San  Anto- 
nio, Texas.  March  11th,  1902,  Know  all 
men  by  these  presents,  That  for  legal  serv- 
ices rendered  me,  together  with  a  valuable 
consideration,  I  hereby  sell,  give  and  assign 
to  D.  J.  Powell  an  undivided  one-half  inter- 
est In  cause  Xo.  13,510,  now  pending  in  tbe 
District  Court  of  the  46th  Judicial  District, 
wherein  William  Protextor  is  plaintiff  and 
the  O.  H.  &  S.  A.  Ry.  Company  is  defendant. 
Given  under  my  hand  in  the  city  of  San  An- 
tonio, Texas,  this  lltb  day  of  March,  A.  D., 
1902.  Wm.  Protextor"— which  was  duly  ac- 
knowledged, and  on  same  day  filed  among 
the  papers  of  tbe  cause  and  noted  on  tbe 
dockets  in  the  manner  required  by  the  stat- 
ute;  and  that  defendant  had  actual  as  well 
as  constructlTe  knowledge  of  the  transfer, 
whereby  defendant  was  precluded  from  com- 
promising or  settling  said  cause  of  action 
without  accounting  to  Intervener  for  bis  one- 
half  thereof.  That,  notwitbstandlng  this,  de- 
fendant did  on  or  about  April  22  or  23.  1902, 
compromise  and  settle  with  Protextor  tbe  en- 
tire cause  of  action  for  $4,500,  and  paid  him 
that  sum  therefor,  including  tbe  intervener's 
Interest,  and  took  from  him  a  final  receipt 
and  voucher  therefor,  showing  full  settlen^ent 
of  tbe  whole  of  the  cause  of  action,  with  an 
agreement  to  have  Judgment  in  said  suit  en- 
tered in  defendant's  favor.  That  Protextor 
was  at  the  time,  and  has  continued  to 
hopelessly  and  notoriously  Insolvent,  and' be 
is  now  a  nonresident  of  tbe  state  of  Texas. 
That  defendant  made  said  settlement  with- 
out the  knowledge  or  consent  of  intervener 
for  tbe  purpose  of  cheating  and  defrauding 
blm  of  his  interest  in  the  cause  of  action, 
and  without  In  any  manner  accounting  to  him 
for  his  one-half  thereof,  and  on  or  about 
April  23,  1002,  fraudulently  transported  Pro- 
testor upon  Its  railway  cars  beyond  the  lim- 
its of  tbe  state  Into  the  republic  of  Mexico 
for  the  express  purpose  of  placing  him  be- 
yond the  jurisdiction  of  tbe  courts  of  Texas, 
to  tbe  end  that  plalntlfl  would  be  deprived  of 
the  benefit  of  his  testimony  or  bis  deposition, 
thai  making  It  ImposslUe  for  intervener  to 


establish  the  cause  of  action;  and  defoid- 
ant  has  concealed  and  continued  to  conceal 
from  Intervener  plaintlfTs  whereabouts.  And 
Intervener  accordingly  charges  ithat  it  Is  now 
impossible  for  him  to  establish  plaintiff's 
original  cause  of  action,  and  therefore  be  can- 
not further  prosecute  the  original  snlt,  and  is 
compelled  to  seek  to  recover  his  one-half  of 
said  sum  of  %^fiOO  paid  by  defendant  to 
plaintiff  on  or  about  April  23,  1902.  wbidd 
defendant  has  refused  to  pay  intervener, 
though  often  demanded,  and  it  would  be  folly 
to  attempt  to  make  tbe  same  out  of  plaintiff 
by  law,  and  that  defendant  well  knew  thla 
when  it  made  the  transaction  with  plaintiff. 
The  prayer  is  for  Judgment  against  defend- 
ant for  $2,250,  with  interest  and  costs,  and 
for  general  relief. 

To  tbis  pleading  defendant  filed  demiur^s 
as  follows:  "Defendant  demurs  to  tbe  second 
amended  original  petition  of  intervention  fil- 
ed by  D.  J.  Powell  herein,  June  22,  1903,  and 
says  that  the  allegations  in  the  same  are  in- 
Bufflcient  in  law  and  show  no  cause  of  action 
against  this  defendant-  And,  specially  ex- 
cepting to  said  petition,  defendant  says  the 
same  is  Insufficient,  for  this:  (1)  That  it  ap- 
pears from  tbe  record  herein  that  tbe  com- 
promise of  this  case  with  the  plaintiff,  Wm. 
Protextor,  occurred  prior  to  tbe  filing  of  tbe 
original  petition  of  intervention  in  this  cause, 
wtiich  was  done  on  January  20,  1903,  and 
that  therefore  the  Intervener  bad  no  right  to 
Intervene  In  this  cause.  (2)  That  the  con- 
tract of  assignment  to  aald  intervener  by  the 
plaintiff,  Wm.  Pi-otextor,  set  out  In  said  peti- 
tion. Is  absolutely  null  and  void,  and  confers 
upon  said  Intervener  no  right  to  intervene  in 
this  cause  or  to  prosecnte  this  suit,  for  the 
following  reasons,  to  wit:  (a)  Said  assign- 
ment la  void  for  uncertainty,  and  does  not 
comply  with  the  law  regulating  assignments 
of  causes  of  action;  (b)  that  tbe  considera- 
tion for  said  assignment  la  not  set  forth  or 
shovra;  (c)  that  said  assignment  does  not 
authorize  or  empower  said  intervener  to  re- 
cover any  portion  of  the  $4,500  alleged  In  said 
petition  to  have  been  paid  by  this  defendant 
to  plaintiff,  Wm.  Protextor,  but  only  gives 
to  said  intervener,  If  any  rights  whatsoever, 
the  right  to  m^ntain  a  separate  cause  of  ac- 
tion against  the  defendant  for  one-half  of 
the  amount  that  said  plaintiff,  Protextor, 
would  have  recovered  had  tbis  suit  been  pros- 
ecuted to  final  Judgment;  (d)  that  said  con- 
tract of  assignment  could  not  and  did  not  in 
law  prohibit  the  said  Protextor  from  com- 
promising said  suit  so  far  as  said  plaintiff 
was  concerned,  and  that,  If  said  contract  of 
assignment  was  intended  to  have  that  effect, 
it  would  be  null  and  void  as  being  contrary 
to  public  policy.  i3)  That  the  allegations  In 
said  petition  do  not  show  any  right  in  the  In- 
tervener to  Intervene  in  this  cause,  but  that, 
if  he  has  any  cause  of  action  against  this  de- 
fendant, it  must  be  asserted  by  satd  inter- 
vener in  an  Independent  canae  ot  actl(m 
against  tbis  defendant  to  recover  one-half 
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of  what  the  said  Protestor  would  have  recov- 
ered bad  this  suit  beeo  prosecuted  to  Jadff- 
ment  (4)  That  said  assignment  set  out  In 
said  petition  and  the  allegations  hi  said  peti- 
tion do  not  show  any  right  whatsoever  in 
Intervener  to  Intervene  In  thla  salt  and  re- 
cover any  part  of  the  amount  alleged  to  have 
b^n  paid  to  said  Froteztor  by  said  defend- 
ant, but  that,  if  the  intervener  has  any  rights 
at  all.  It  Is  simply  a  right  to  recover  from 
this  defendant  one-half  of  what  the  said  Pro- 
t  ex  tor  would  have  recovered  had  this  suit 
been  prosecuted  to  judgment  Of  all  of 
-wblch  this  defendant  prays  Judgment  of  the 
court.  Newton  &  Ward,  Attorneys  for  De- 
fendant" 

The  court  sustained  the  general  demurrer 
and  the  special  exceptions  marked  "c"  and 
**d"  under  exception  No.  2,  and  also  sus- 
tained No.  4,  bnt  overruled  all  the  others. 
To  the  action  of  the  trial  Judge  In  overruling 
certain  of  the  special  demurrers,  defendant 
has  made  no  cross-assfgnments  of  error. 

We  can  conceive  of  no  grounds  upon  which 
tbe  second  amended  original  petition  of  Inter- 
vention can  be  claimed  to  be  amenable  to 
demurrer  unless  It  be  the  grounds  epedfled 
in  the  special  exceptions.  The  special  excep- 
tion No.  4  asserts  that  if  the  Intervener  has 
any  remedy  at  all  It  Is  a  right  to  recover  from 
this  defendant  one-half  of  what  Protextor 
would  have  recovered  had  this  suit  been  pros- 
ecuted to  Judgment  By  sustaining  this  ex- 
ception the  court  In  effect  held  that  plaintiff, 
under  his  allegations,  could  not  recover  of 
defendant  one-half  of  the  |4,500.  That  Pow- 
ell would  have  had  a  right  to  prwecate  the 
original  suit  to  Judgment  In  his  own  Intep- 
est,  and  to  the  extent  of  his  Interest,  we 
think  Is  clear.  And  under  ordinary  condl- 
tlond  it  may  be  that  he  would  be  confined  to 
anch  proceeding  for  bis  relief.  Bnt  this  pe- 
tition does  more  than  merely  sue  for  one^alf 
of  what  defendant  paid  Protextor  to  settle 
the  claim.  In  reference  to  the  original  eausd 
of  action  It  alleges  that  defendant  has  com- 
mitted acts  In  connection  with  the  settle- 
ment which  have  rendered  It  useless  for  In- 
tervener to  attempt  to  avail  himself  of  that 
course.  If  these  allegations  be  true— and 
they  must  be  so  taken  In  considering  the  de- 
murrers—defendant has  willfully  and  fraudu- 
lently destroyed  a  riemedy  which  Intervener 
had  a  right  to  pursue,  and  It  la  In  the  position 
of  here  contending  that,  having  thus  de- 
stroyed this  remedy,  its  liability  In  the  mat- 
ter la  at  an  end.  In  fact,  unless  Intervener 
can  charge  defendant  with  one-half  of  what 
defendant  has  paid  Protextor  to  settle  the 
cause  of  action,  the  latter  being  Insolvent,  he 
Is  left  wholly  without  remedy,  and  this  on 
account  of  defendant's  acta  In  removing  Pro- 
textor from  the  state  and  concealing  his 
whereabouts,  thereby  depriving  Intervener, 
as  he  alleges,  of  tihe  means  of  presenting  the 
original  action  to  the  conrts  with  any  chance 
ot  snccesB. 

We  are  ot  opinion  that  a  transfer  of  part 
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of  a  cause  of  action  entltlea  the  assignee  to 

that  proportion  of  the  fmlts  or  proceeds  of 
the  cause  of  actlftu  without  so  specifying.  If 
the  allegations  of  the  petition  be  true,  de- 
fendant has  not  merely  attempted  to  entirely 
settle  the  original  cause  of  action,  bnt  In  ef- 
fect has  done  so  In  fact  By  depriving  inter- 
vener of  the  testimony,  and  the  means  of 
getting  the  testimony,  of  Protextor,  It  has, 
according  to  the  allegations,  effectually  put 
an  end  to  the  original  case  In  its  favor,  and 
therefore  has  for  all  practical  purposes  ac- 
complished Its  settlement  Defendant,  If  the 
allegations  be  true,  has  not  only  deprived  in- 
tervener of  evidence  which  was.  indispensa- 
ble to  him  In  prosecuting  the  cause  of  action, 
but  necessarily  at  the  same  time  destroyed 
his  ability  to  arrive  at  the  amount  of  dam- 
ages which  would  have  been  fixed  upon  a  suc- 
cessful result  of  such  proceeding.  The  only 
measure  of  damages  left  open  to  Intervener 
Is  that  fixed  by  defendant  Itself  In  the  set- 
tiement  with  Protextor.  We  conclude  that 
Intervener  has  stated  a  good  cause  of  action. 

The  exception  "c"  under  special  exception 
No.  2  is  practlcaUy  disposed  ot  by  what  bas 
been  said. 

Tbe  exception  "d"  under  special  ^ception 
No.  2  ought  not  to  have  been  sustalued. 
While  Protextor  may  have  legally  compro- 
mised the  claim,  be  could  not  do  so  further 
than  to  the  extent  of  his  Interest  There 
was  nothing  In  tbe  contract  of  assignment 
that  prohibited  him  from  dlsposliv  of  bis  In- 
terest as  he  pleased. 

Reversed  and  remanded. 


SAN  ANTONIO  TRACTION  Oa  T.  WIL- 
LIAMS.* 

(Court  of  Civil  Appeals  of  Texas.  Jan.  2T, 

1904.) 

OABRIBRS-STBBET  CARS-INJUIUBS  TO  VM- 
SBNGBRS-PIiBAXlINO— ALLGGATI0N8  OF  NBO- 

LIOBNCB-EVIDBNGBi-INSTRUCTION. 

1.  Whore,  in  an  action  for  injuries  to  a  pas- 
senger, the  case  was  tried  on  a  second  amended 
petition,  which  alleged  negllgenee  In  general 
terms,  which  would  have  been  sofilciait  if  al- 
leged In  the  original  petition,  It  was  not  de- 
fective by  reason  of  the  fact  that  the  original 
and  first  amended  petition  alleged  specific  acts 
of  negligence,  since,  under  the  general  allega- 
tion, plaintiff  was  eutitied  to  larove  any  negli- 
gence, including  that  preyiously  alleged. 

2.  In  an  acticm  for  injuries  to  a  passenger, 
tbe  fact  that  he  has  knowledge  of  the  particu- 
lar act  of  negligence  which  caused  the  injury 
does  not  require  him  to  allege  each  act  spe- 
cifically, nor  deprive  him  of  the  benefit  of  the 
rule  that  in  such  action  a  petition  alleging  negli- 
gence in  general  terms  is  sufficient. 

3.  Where,  in  an  action  for  Injnries  to  a  pas- 
senger on  a  street  car,  plaintiff  and  another 
witness  testified  that  at  the  time  of  the  acci- 
dent tbe  rear  end  ot  the  car  was  devated,  and 
when  It  fell  back  it  was  derailed,  an  instruc- 
tion that  if  plaintiff  was  injured  by  the  "wreck 
and  derailment"  and  such  "wreck  and  derail- 
ment," if  any,  was  the  result  of  def«idant's 
negligence^  and  was  the  proximate  cause,  etc^ 
plaintiff  was  entitied  to  recover,  was  not  objec- 

*Rehau1ng  daaM  VSbnuuT  U,  UOI,  and  writ  ot  t^- 
ror  denUd  by  Supreme  Court. 
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tionable  on  tha  gnanA  that  there  wai  so  evl- 
dence  anthorlzlDg  the  court  to  submit  the  qaea- 
tion  of  Dlaintiff'B  Injury  by  re«BOB  of  the  "de- 
railmeur'  ot  the  car. 

Appeal  from  District  Gonrt,  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  b7  Virginia  F.  Williams  against  the 
San  Antonio  Traction  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Honston  Bros,  and  B.  J.  Boyle,  for  appel- 
lant B.  B.  Minor,  Ferry  J.  Lewla,  and  H. 
C  Garter,  for  appelle& 

JAMBS,  C.  J.  This  Is  an  action  for  dam- 
ages from  personal  Injuries.  The  case  was 
tried  on  a  second  amended  original  petition 
filed  March  9, 1908,  whlcOi  alleged  that  pialn- 
tU^  ^glnla  F.  Williams,  while  a  passenger 
<m  defendant's  car,  was  Injured  on  or  about 
November  29,  1900,  by  reason  of  the  negU- 
gence  of  defendant  While  said  car  vas 
proceeding  with  plaintiff  along  West  Com- 
m»ee  street  the  motion  of  said  car  was  sud- 
denly and  violently  arrested,  and  one  end  of 
said  car  was  violently  thrown  to  a  great 
height  above  the  track,  and  then  fdl  ^lent- 
ly  down  again,  and  said  car  became  wrecked 
and  derailed,  wberel^  plaintiff  was  thrown 
violently  abont  In  said  car  and  greatly  brais- 
ed, wounded,  and  lacerated,  eto.  The  orig- 
inal petition,  which  appears  to  have  been 
filed  September  26.  1901,  alleged  the  negll- 
gmce  to  have  otmslsted  in  allowing  the  mech- 
anism of  the  car  to  become  out  of  orAet  and 
Its  parts  to  become  insecure,  and  that  plain- 
tiff was  injnred  by  reason  of  a  portion  of  its 
mechanism,  unknown  to  plaintiff,  becomli^ 
detached  from  the  bottom  of  said  car,  and 
falling  and  striking  the  roadbed  end  ties, 
while  it  was  going  at  a  rapid  rate  of  speed, 
whereby  the  motion  of  the  car  was  suddenly 
and  violently  arrested,  and  tiie  car  greatly 
and  violently  tilted  forward  and  partly  over^ 
tnmed.  The  first  amended  original  petition, 
filed  May  28,  1902,  was  substantially  the 
same,  except  that  It  alleged  that  defendant 
negligently  suffered  the  mechanism  of  tbe 
car  to  become  so  much  out  of  order,  and  Its 
parts,  eqieclally  a  certain  dynamo  of  said 
car,  to  become  so  insufflcientiy  secured,  that 
tlie  dynamo  became  detached  from  the  bot- 
tom of  the  car,  and  fell  and  struck  tbe  ties, 
whereby  the  motion  of  the  car  was  suddenly 
and  violentiy  arrested,  etc. 

The  first  assignment  of  error  Is  to  the  over- 
ruling of  a  special  demurrer  setting  up  that 
tile  cause  of  action  was  barred,  because  the 
second  amended  original  petition  set  up  a 
new  cause  of  action.  Plaintiff,  being  a  pas- 
senger, needed  only  to  plead  defendant's  neg- 
ligence in  a  general  manner,  as  was  done  in 
the  second  amended  petition.  If  this  had 
been  done  in  the  first  instance,  plaintiff  could 
have  proved  under  it  the  particular  negli- 
gence that  was  alleged  in  the  original  peti- 
tion. Consequently  the  second  amended  pe- 
tition embraced  the  particular  forms  or  acts 


of  negligODoa  alleged  In  tbe  previous  plead- 
ings. The  only  reasonable  contention  de- 
fendant can  make  to  the  last  petition  is  that 
It  embrace  any  form  of  negligence  that 
plaintiff  nUght  sea  fit  to  iwove^  and  u  t« 
other  forma  than  what  bad  been  prevfonsly 
alleged,  and  to  that  extent;  it  set  iq?  a  new 
cause  of  action.  It  was  enough  for  the 
court,  in  passing  on  this  demurrer,  to  know 
that  plaintiff  vnis  mtitied  under  the  last 
pleading  to  prove  tbe  cose  that  had  been  orig- 
inally, or  in  the  first  amended  petition,  al- 
leged, in  order  to  overrule  it  The  court 
could  not  know  In  advance  what  plaintiff 
would  establish  on  the  trial  under  the  broad 
allegation  of  that  pleading.  It  vrould  there- 
fore have  been  ra-rw  to  sustain  the  demurs 
rer. 

The  second  assignment  complains  of  the 
overruling  of  the  following  special  demnxrer: 
"For  further  demurrer  to  saM  sectuid  amend- 
ed original  petittim,  defendant  says  that  it  is 
insufficient  in  this:  that  It  doa  not  allege 
wherein  this  defendant  was  negligent,  and 
does  not  show,  vrith  sufficient  certain^  to 
put  this  defendant  upon  notice,  the  wrongs 
and  negligence  with  which  It  is  charged,  or 
wherein  or  how  It  neglected  its  duty.  Ap- 
pellant concedes  the  rule  to  be  that  a  passot- 
ger  cannot  be  required  to  allege  more  than 
was  done  lo  this  pleading,  but  urges  that  the 
reason  upon  which  it  Is  founded  Is  shown 
by  the  recwd  to  be  wholly  wanting  In  this 
case.  The  brief  puts  it  thus:  That  it  le  ap- 
parent upon  ttils  record  that  plaintiff  was  at 
all  times  cognizant  of  the  particular  act  of 
negligence  which  caused  the  Injuiy,  and  has 
rested  her  case  upon  such  particular  n^li- 
gence  for  a  Icmg  period  of  time,  and  there- 
fore the  Just  and  equitable  theory  upon 
which  the  rule  Is  based  can  have  no  applica- 
tion. There  was  nothing  in  the  terms  of  the 
special  donurrer  to  apprise  the  court  that 
such  point  was  Intended  to  be  made,  there- 
fore It  must  be  regarded  as  made  here  for 
the  first  time.  And.  finally,  we  are  of  <^ln- 
ion  that  the  law  does  not  admit  of  any  such 
exception  to  the  rul^  otherwise  plaintiff,  a 
passenger,  ought  to  be  required  In  every  case 
to  negative  the  fact  of  his  knowledge  of  the 
form  or  act  of  negUgence  causing  the  in- 
Jury,  In  order  to  warrant  a  petition  alle«ing 
negligence  in  general  terms. 

We  believe  there  is  nothing  substantial  in 
what  is  said  In  connection  with  the  third 
and  fourth  assignments.  The  testimony  Is 
that  the  car  was  to  some  extent  derailed. 
First  the  passengers  were  thrown  forward 
by  the  car  coming  to  a  sudden  stop  and  the 
front  end  i^lng  down.  Plaintiff  says  she 
fell  the  whole  length  of  the  car.  and  when 
the  car  fell  backward  she  fell  backward  too, 
and  that  she  struck  her  back  against  some- 
thing—she  did  not  know  what  It  was.  To 
her  it  seemed  the  car  was  almost  straight 
up;  then  It  fell  back.  Another  witness  tes- 
tified tiiat  when  it  dropped  back  the  center 
of  the  cor  burst  open,  and  that  the  bade  part 
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partly  o£F  the  track.  It  Is  not  made  clear  by 
the  testimony  at  what  stage  of  the  occur- 
rence plaintiff  received  her  fnjnry.  Appel- 
lant contends  that  there  was  no  evidence 
which  warranted  the  court  In  submitting 
plaintiff's  having  been  Injured  by  reason  of 
the  derailing  of  the  car,  the  charge  being,  In 
effect,  that  If  plaintiff  was  Injured  by  the 
"wreck  and  derailment,"  and  such  "wreck 
and  derailment,"  if  any,  was  the  result  of 
defendant's  negligence,  and  was  the  proxi- 
mate cause,  etc.,  to  find  for  plaintiff.  As 
plaintiff  testified  she  fell  backward,  and 
when  the  rear  end  of  the  car  fell  down,  and 
it  was  derailed  when  It  fell,  It  can  hardly  be 
assumed  that  the  derailment,  by  which  one 
would  naturally  understand  the  period  be- 
tween the  time  the  rear  wheels  were  lifted 
from  the  track  and  the  time  they  fell  down 
away  from  the  track,  had  nothing  to  do  with 
causing  her  Injuries,  Moreover,  It  seems  to 
us  that  the  derailment  and  wreck  being  one 
and  the  same  even^  It  is  evident  that  the 
court  used  the  terms  as  referring  to  the  oc- 
currence generally,  and  they  could  not  rea- 
sonably have  been  understood  by  the  Jury  In 
any  other  sense. 

We  think  appellant  has  no  real  ground  of 
complaint  In  respect  to  the  matters  alleged 
Id  the  remaining  assignments. 

Affirmed* 


STBWART  r.  OALTBSTON,  H.  &  8.  A.  ST. 
0O.» 

(Gomt  oC  OMU  Avpoala  of  Texaa.  Jan.  27, 
1904.) 

RAIUUUUM-CatOSSINO  INJURT-NBOUaBNOB- 
BVIDBNOB  —  RBLBVANCT  —  CONTRIBUTORT 
NBOUOBNCB-SUFnOIBNOT  OF  PLBA-JTRIAL 
— nnTRUCnOKB— FAILURS  TO  REQUEST. 

f  1.  A  plea  "that  plaiutifr  was  guilty  of  uegli- 
f  pence  at  and  before  bit  Injai?,  which  was  uie 
r  direct  and  proximate  cause  <n  the  same,"  was 
1  snffldrat  to  raise  the  issue  of  contributory  neg- 
ja^ligence. 

fj  2.  A  geoeral  plea  of  contrlbotory  negligence 
ynot  excepted  to  is  suffldeut  to  warrant  the 
I  submission  of  the  issue  raised  thneby,  ^tker 
A  generally,  or  in  any  and  all  fwms  which  the 
C/evidence  warrants. 

3.  Where  plaintiff  pleaded  and  relied  on  e»- 
tsblisfaiDg  defendant's  neellgence  ou  two  theo- 
ries, and  the  court  submitted  the  case  ou  one 
theory  only,  plaintiff  could  not  complain,  in  the 
absence  of  a  request  by  blm  for  the  submission 
of  the  other  theory. 

4.  In  an  action  against  a  railroad  for  inju- 
ries at  a  crossing,  plaintiff  cannot  show  negli- 
gence In  failure  to  nng  the  bell,  blow  the  whis- 
tle, or  in  the  operation  of  the  cars,  by  showing 
an  haMtnsl  tailnre  to  ring  the  Iiell  and  blow 
the  whistle,  and  an  habitual  n^ligence  in  np- 
erathig  the  cars. 

Appeal  from  Dlatiict  Court*  Bexar  Oran- 
ty;  B.  J.  Brooks,  Judge. 

Action  by  William  Stewart  against  tiie 
Galveston,  Harrisbnrg  Sc  San  Antonio  BalI-< 
way  Compai^.  Prom  a  Judgment  tor  dfr- 
fendant,  plaintiff  appeals.  AfBrmed. 

*R«hfl«rlng  denied  Ftbmwr  M.  UOi,  and  writ  of  er- 
ror denlad  1^  guprMne  Oourt 


Parker  &  Garwood,  for  appellee^ 

JAMBS,  0.  J.   The  plalntUt,  Stewart,  i 
that  while  crossing  Walnut  street 
the  dty  of  San  Antonio,  at  or  near  whert 
crosses  Cherry  alley,  defendant's  serva : 
engaged  In  operating  Its  cars  negUgec  I 
backed  or  kicked  a  car  or  cars  down  o ' 
said  crossing,  causing  him  to  be  then  I 
struck  and  Injured;  that  the  ordlna&ce 
the  dty  required  that  a  bell  should  be  rx : 
on  all  locomotives  and  kept  ringing  as 
approached  the  crossing;  that  the  night  t  ■ 
daift,  and  defendant  failed  to  provide  Ilg : 
on  the  cars,  or  to  sound  the  bell  or  blow  : 
whistle,  or  to  give  any  kind  of  warning 
this  occasion.    Defendant  pleaded  genei 
denial,  and  specially  "that  plalhtlff  was  gi  i 
ty  of  negligence  at  and  before  his  Injuil 
which  was  the  direct  and  proximate  cause 
the  same."  The  portion  in  quotation  mail 
Is  the  language  of  the  plea. 

The  first  and  second  assignments  i  i 
foimded  upon  the  contention  that  contrl': 
tory  negligence  was  not  sufficiently  pleac 
to  raise  such  issue.   They  are  overruled. 

Under  the  third,  appellant  complains 
the  charge  which  Instructed  the  Jury  thai 
plaintiff  failed  to  look  and  listen  for  the  ; 
proacb  of  the  car,  ete.,  and  if  such  fallvi 
if  any,  was  negligence,  without  which  t: 
accident  would  not  have  occurred,  to  find  I 
defendant  upon  the  ground  that  defendii 
had  not  alleged  specifically  any  particnl 
acts  of  negligence  on  the  part  of  plalnti 
and  therefore  it  was  Improper  for  the  co': 
to  single  out  and  charge  upon  specific  a; 
of  negligence  and  submit  same  to  the  Jui 
and  upon  the  further  ground  that  such  mci 
of  submission  gave  undue  prominence 
such  particular  facts.  These  are  the  oi: 
questions  which  appellant's  brief  raises 
propositions  under  the  third  assignment 
general  plea  of  contributory  negligence,  ii 
excepted  to,  Is  undoubtedly  sufficient  to  wi 
rant  Its  submission  generally  or  In  any  a: 
all  forms  In  which  tb»  Issue  Is  mads  by  t 
evidence. 

The  fourth  Is  also  overruled.  If,  as  cc 
tended  by  appellant,  he  pleaded  and  reli 
on  establishing  defendant's  negligence 
two  distinct  theories,  and  the  court  subm 
ted  the  case  on  one  theory,  plaintiff  canx 
complain.  It  being  a  matter  of  omission,  a: 
he  not  having  requested  a  anbrnlsslon  of  t 
other. 

Under  the  fifth  assignment  the  propositi 
Is  made  that,  when  the  issue  la  as  to  wbel 
er  or  not  the  bell  was  rung  or  the  whlsi 
blown  on  a  particular  train.  It  is  admlssll 
to  show  that  defendant's  tratna  habitual 
failed  to  ring  the  bell  or  blow  the  whist 
The  testimony  offered  and  exduded  was  th 
of  Helen  Robinson,  who  lived  near  the  pla* 
to  the  effect  that  at  the  point  where  this  t 
cident  occurred  more  than  half  the  tral 
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that  passed  her  bonse  failed  to  ring  the  bell 
or  blow  the  whistle.  The  Inquiry  was  as  to 
the  ringing  of  the  bell,  etc..  In  connection 
with  the  cars  which  struck  plaintiff.  We  un- 
derstand By.  T.  Evanslch,  61  Tex.  6,  and  By. 
V.  Bowiand,  82  Tex.  171,  18  S.  W.  96,  as  con- 
demning the  testimony  offered  as  improper. 
Where  the  issue  is  whether  a  certain  act  Is 
negligent  or  not,  it  has  been  frequently  held 
proper  to  show  what  Is  usually  done  under 
the  same  circumstances.  But  whether  or 
not  tl^  act  Itself  occurred  cannot,  we  think, 
be  BO  proTen. 

The  same  conclusion  requires  the  over^ 
ruling  of  the  sixth  assignment,  which  Is  that 
the  court  erred  In  refusing  to  permit  the  wit- 
ness Oucklan  to  testify  that  it  was  the  usual 
and  general  cnstoos.  In  switching  cars  In  de- 
fendant's yard,  to  kick  cars,  and  kick  the 
same  with  an  engine,  at  or  near  this  place, 
and  that  the  cars  then  went  on  over  Cherry 
alley  by  tbemselTes,  and  ttiat  the  switch  en- 
gine stopped  behind  to  pick  up  other  cars, 
and  went  ahead  and  overtook  said  can 
which  had  previously  been  kicked  ahead  of  It 

The  same  applies  to  the  UTentli  assign* 
ment 

Affirmed. 


PEASLBH  T.  WALKEB  et  ox.* 
(Court  of  Civil  Appeals  of  Texas.  Jan.  20, 

1904.) 

MJBUO  lANDS-aRANTS— PRBSUHPTION  OF  AC- 
CEPTANCE—EXHAUSTION OF  CONCESSION— 
PROUISSORT  NOTES— COHPROHISE  OF  SUIT 
— CONSIDKHATION— BONA  FIDE  PURCUASBB— 
HOUBSTBAD—INCUUBRANCB— VALIDITY. 

1.  A  valid  grant  of  public  lands  by  Mexican 
itatborities  In  1833,  pursuant  to  a  concession, 
vepted  title  in  the  grantee,  in  the  absence  of 
evidence  that  It  was  not  accepted,  or,  after 
acceptance,  was  abandoned. 

2.  Where  a  valid  grant  was  made  by  the 
Mexican  authorities,  pursuant  to  a  Mexican 
conceesiou.  for  the  full  amount  of  land  em- 
braced therein,  a  aubaequeot  grant  under  the 
same  concession  was  absolute^  ^oid.  and  the 
land  covered  was  subject  to  appropriation  by 
snbseoiient  settlers. 

8.  Tve  compromiae  of  a  anit  for  the  recovery 
from  deftodant  of  land  held  by  Kim  under  a 
valid  grant— plalutifTa  claim  being  baaed  on  a 
void  grant — is  nevertheleaa  a  sufficient  consid- 
eration for  promissory  notes;  it  appearing  that. 
In  consequence  of  compromises  b^  other  defend- 
ants, the  expense  of  continued  litigation  would 
have  to  be  borne  by  the  defendant  alone. 

4.  VnAer  Ctmst.  art.  16,  S  GO,  providing  that 
no  mortgage,  trust,  or  other  lien  on  the  nome- 
Btead  shall  ever  be  valid,  except  for  the  par- 
chase  moB^  therefor,  whethw  executed  by  the 
husband  alone,  or  with  his  wife,  the  execution 
of  vendor's  lien  notes  by  the  huaband  on  re- 
ceiving a  deed  to  properlr  occnpied  by  him  and 
his  wife  as  a  homestead  under  a  valid  public 
grant— the  deed  being  executed  by  a  claimant 
of  the  property  under  a  void  grant — creates  no 
iien  on  the  property. 

5.  A  bona  fide  purchaser  of  such  notes  before 
maturi^  was  in  no  better  position,  as  rsgards 
sndi  a  Uen,  than  the  payees  thereot 

Appeal  from  District  Court,  WlUIanuim 
Comity;  R.  I*  Penn,  Jodge.  

•Retaeuins  dMtled  FabniUT  UH,  and  writ  of  er- 
ror danlad  by  ftuprems  Oovrt. 


Action  by  H.  Peaslee  against  John  WaUcer 
and  Martha  Walker.  From  a  Judgment 
granting  insufflclent  relief,  plaintiff  appeals 
Affirmed. 

Strickland  ft  Ward  and  Weat  ft  Oocfaran, 
for  appellant    W.  W.  Nelma  and  W.  H. 

Nunn,  for  appellees. 

DOOM,  Special  Chief  JuBtlce^  ^ila  anit  waa 
Instituted  by  H.  Peaslee,  plaintlfl,  agalnat 
John  Walker,  defendant,  to  recover  the 
amount  due  on  two  promissory  notes  exe- 
cuted and  delivered  by  him  to  B.  6.  Hanrlck 
and  W.  L.  Goodrich;  plaintlfl  alleging  that 
he  waa  a  b<Hia  fide  porcbasv  ot  aald  prom- 
issory notes  for  value  and  before  maturity, 
and  that  they  were  given  for  part  of  the 
porchase  mon^  tor  a  tract  of  160  acres  of 
land,  lees  10  acres*  being  tbe  John  Walker 
survey  out  of  the  Bafoel  De  Agulrre  gran^ 
In  Williamson  connty,  Tex.,  and  aecared  by 
vendor's  ll«i  oa  tin  land,  wbicb  plaintiff 
also  songbt  to  forecloBe.  Tbe  defendant  Jobn 
Walker  answered  by  general  denial,  and  ape- 
dally  that  B.  O.  Hanrlck  and  L.  W.  Good- 
rich bad  no  title,  legal  or  equitable,  to  tbe 
land  sold  blm,  and  Ibat  aald  land  waa  in 
fact  covered  by  a  patented  survey  In  his  own 
name,  and  that  be  and  his  vlfe  had  long 
occnpied  tbe  same  as  tix^Hx  homestead,  and 
that  fbr  that  reaaGm  tbe  Uu  aaserted  1^^ 
plaintiff  did  not  ezlat^  and  prayed  tbat  tbe 
same  be  canceled,  and  ttut  tiie  cloud  caat 
thereby  on  defendanft  tttla  be  remoTed. 
Bfartha  Walker,  tbe  vife  oC  tbe  rtrfendam. 
Intervened  m  tbe  caae,  and  aet  19  tbe  aaiiw 
facta  alleged  by  the  defendant,  and  ttiat  aba 
was  not  a  par^  to  tbe  emnitlon  of  tbe 
promissory  notes,  and  prayed  for  canedla- 
tion  of  tbe  alleged  aea,  and  removal  of  dood 
from  title.  Tbe  district  oonrt  rendered  Judg- 
ment Id  favw  at  tbe  platotifl  agalnat  the  de- 
fendant Jtibn  Walker  for  tbe  amonnt  dve  on 
the  two  promissory  notes,  bat  refused  to  fore- 
dose  tbe  vendor's  lien  claimed  by  plaintiff, 
and  decreed  that  tbe  dond  caat  opoa  tbe 
title  to  the  property  <rf  tin  Intervener  and 
defendant  by  reason  of  tbe  execntl(»i  and 
delivery  of  tbe  two  promlBKny  notea  be  re- 
moved. 

Gondusions  of  Fact. 

a)  On  the  4th  day  of  October.  A.  D.  1833, 
Luke  Lesassier,  alcalde,  in  pursuance  of  a 
proper  concession  for  11  leagues  of  land,  sur- 
vey and  field  notes,  and  consent  of  the  em- 
presarlos  Austin  and  Williams,  issued  to 
Bafael  De  Agulrre  the  final  title  of  posses- 
sion to  11  leagues  of  land  on  the  river  Brazos. 

<2)  On  the  22d  day  of  October.  A.  D.  1833, 
the  same  alcaide,  by  virtue  of  tbe  same  con- 
cesslon,  on  another  survey  and  field  notes 
with  consent  of  the  empresarios  Austin  and 
WilUams,  issued  another  final  title  of  posses- 
sion to  tbe  said  Rafael  De  Agulrre  for  11 
leagues  of  land— 10  leagues  on  San  Javlal 
creek,  and  1  league  on  Cow  Bayou;  tile  10 
leagnee  on  San  Javlal  creek  being  in  WllUam- 
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aors  lien. 

(3)  Prior  to  November  18, 1877,  the  defend- 
aot  John  Walker  and  his  wife  settled  ui>on 
the  land  involved  In  this  anlt,  and  contlnn- 
oosly  since  so  settling  thereon  have  been  In 
actual  posBesBlon  thereof,  using  and  occupy- 
ing the  same  as  a  homestead.  On  August  2, 
1884,  the  patent  was  Issued  by  the  state  of 
Texas  to  said  land  to  the  said  John  Walker 
under  the  provisions  of  an  act  for  the  bene- 
fit of  actual  occupants  of  the  public  lands, 
approved  May  20,  1873. 

(4)  On  November  13,  187T,  B.  G.  Hanrick 
instituted  suit  In  the  district  court  of  Willlam- 
son  county,  Tex.,  against  a  large  number  of 
persons,  claiming  the  land  on  the  Rafael  De 
Agulrre  10  leagues  adverse  to  said  Agutrre, 
and  against  the  said  John  Walker,  to  recover 
of  him  the  title  and  possession  of  the  land 
now  In  controversy;  Hanrick  deralgning  title 
thereto  under  the  grant  to  Rafael  De  Agulrre, 
of  date  October  22,  1833;  and  this  suit  was 
Btill  pending  at  the  time  of  the  execution  of 
the  two  promissory  notes  sued  on.  On  the 
8th  day  of  March,  A.  D.  1808,  the  date  of 
the  execution  of  the  two  promissory  notes, 
the  said  E.  O.  Hanrick  and  L.  W.  Goodrich 
owned  whatever  title.  If  any,  to  the  land  In 
controversy  which  passed  to  the  said  Rafael 
De  Agulrre  by  virtue  of  the  said  final  title 
Issued  on  October  22,  1833;  and  on  said  day 
the  said  Hanrick  and  Goodrich  and  the  said 
John  Walker  agreed  upon  a  compromise  of 
the  said  suit,  and  the  said  Hanrick  and  Good- 
rich executed  to  the  said  Walker  a  deed  for 
the  land  In  controversy,  and  the  said  Walk- 
er, In  consideration  of  such  deed,  and  for  the 
purpose  of  effecting  such  compromise,  exe- 
cuted and  delivered  to  the  said  Hanrick  and 
Goodrich  the  two  promissory  notes,  each  re- 
citing that  It  was  given  for  a  part  of  the 
purchase  money  for  the  land  In  controversy, 
and  that  a  vendor's  Hen  was  retained  by  the 
eald  Hanrick  and  Goodrich  to  secure  the  pay- 
ment thereof.  The  said  John  Walker,  In  ac- 
cepting the  deed  from  Hanrick  and  Goodrich 
to  said  land,  and  in  executing  the  two  prom- 
issory notes,  acted  in  good  faith  for  the  pur- 
pose of  settling  the  said  suit  and  quieting  his 
title  to  said  land,  and,  in  so  doing,  acted 
under,  and  In  conformity  with,  the  advice 
of  his  attorney  representing  him  In  said  snlt. 
The  defendants  In  the  suit  brought  by  Han- 
rick acted  together  In  employing  attorneys 
and  defraying  the  expenses  of  defending  such 
suits,  making  a  common  flght,  and,  at  the 
time  of  the  compromise  made  by  Walker,  all 
of  the  other  defendants  had  compromised 
with  Hanrick  and  Goodrich;  and,  had  Walk- 
er not  compromised,  he  woold  have  had  the 
entire  expense  of  defending  the  suit  against 
falm  to  bear  from  that  time,  and  which  would 
probably  have  been  seven  or  eight  hundred 
dollars.  The  wife  of  John  Walker  was  never 
a  party  to  the  snlt  brought  by  Hanrick  to  re- 
cover the  land.  The  land  at  the  time  of  the 


Qiu  nm,  muaeui  m  xok  wuu|inuuuM),  nuu  uiu 

not  know  of  such  compromise  until  after  the 

same  was  made. 

(5)  The  plaintiff,  H.  Peaslee,  purchased 
both  of  the  promissory  notes  sued  on  troin 
Hanrick  and  Goodrich  for  value,  and  before 
maturity  of  either  one  of  the  said  notes. 

Conclusions  of  Law. 

1.  The  concea^n,  survey,  and  field  notes, 
consent  of  the  empresarlcw  and  final  titie  ex- 
tended to  Rafael  De  Agulrre  on  the  4th  day 
of  October,  A.  D.  1833,  for  11  leagues  of  land 
on  the  Brazos  river,  was,  In  form  and  sub- 
stance, a  valid  grant,  and.  In  the  absence  of 
evidence  that  Rafael  de  Agulrre  never  ac- 
cepted the  grant  of  the  lands,  or,  after  ac- 
cepting  them,  abandoned  them,  vested  title 
In  him,  and  those  claiming  under  him,  to  the 
11  leagues  of  land. 

2.  A  valid  grant  having  been  made  to  Ra- 
fael De  Agulrre  on  the  4th  day  of  October, 
A.  D.  1833,  for  11  leagues  of  land  on  the 
Brazos  river,  the  power  to  Issue  title  on  the 
concession  was  exhausted,  and  the  titie  ex- 
tended to  him  on  the  22d  day  of  October, 
A.  D.  1^,  for  the  10  leagues  of  land  in  Wil- 
liamson' county  and  1  leagn?  at  another 
place,  was  absolutely  void  as  to  all  persons, 
and  did  not  In  any  way  appropriate  the  land 
or  confer  any  right  thereto;  and  It  was  pub- 
lic and  unappropriated  public  domain,  sub- 
ject to  appropriation  by  the  defendant  John 
Walker,  at  the  time  his  survey  was  made. 
Howell  V.  Hanrick,  88  Tex.  383,  29  B.  W. 
762.  30  S.  W.  856,  81  S.  W.  611. 

8.  The  compromise  of  the  suit  of  Hanri<^ 
against  the  defendant  John  Walker  for  the 
recovery  of  the  title  to  and  possession  of  the 
land  was  a  sufficient  consideration  for  the 
execution  of  the  two  promissory  notes  sued 
on,  and  the  district  court  correctly  rendered 
Judgment  against  him  for  the  amount  due  on 
the  notes. 

4,  The  land  being  vacant  and  unappnqprl- 
ated  public  domain  at  the  time  of  the  settie- 
ment  of  the  defendant  and  his  wife,  they  ac- 
quired title  thereto  under  the  pre-emption 
law  of  May  26,  1873,  and  it  became  their 
homestead;  and  the  suit  of  Hanrick  against 
the  defendant  John  Walker  to  recover  the 
title  to  and  possession  of  the  land  was  not 
different  from  any  suit  which  might  be 
brought  to  recover  the  titie  to  and  posses- 
sion of  any  land  occupied  as  a  homestead, 
based  on  no  claim  of  right  whatever. 

6.  The  Constitution,  in  article  16,  S  60,  pro- 
vides that  no  mortgage,  trust  deed,  or  other 
Men  on  the  homestead  shall  ever  be  valid,  ex- 
cept for  the  purchase  money  therefor  or  Im- 
provements made  thereon,  whether  such 
mortgage  or  trust  deed  or  other  Men  shall 
have  been  executed  by  the  husband  alone,  or 
tf^ether  with  his  wife,  and  that  all  pretend- 
ed sales  of  the  homestead  involving  any  con- 
dition of  defeasance  shall  be  toU;  and  the 
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title  of  tbe  defendant  Jobn  Walker  and  bla 
wife  to  tbe  100  acres  of  land  being  com* 
plete,  and  the  land  being  tbelr  homestead.  It 
waa  not  within  the  power  at  the  defendant 
Jobn  Walker  and  E.  O.  Hanriek  and  L.  W. 
Goodrich,  b7  a  compromise  of  the  suit  of 
Hanrlck  against  the  defendant  Walker,  based 
on  no  claim  of  right  to  the  land,  to  place  a 
lien  on  the  homestead  to  secnre  the  payment 
of  the  money  for  which  the  salt  was  com- 
promised. In  tbe  form  of  making  a  deed  of 
conrerance  to  the  defendant;  conveying  the 
land,  and  retaining  a  lien  thereon,  w  In  tbe 
'orm  of  a  mortgage^  deed  of  trust,  or  other* 
wlae. 

a.  Tbe  defendant  and  hla  wife  had  pwfect 
Utle  to  the  land,  and  were  living  thereon,  at 
the  time  Ihe  two  pnunlssozy  notes  were  ex- 
ecuted. They  made  no  deed  of  conveyance 
conveying  the  land,  nor  did  they  do  any 
other  act  to  mislead  any  one  as  to  the  charac- 
ter of  th^  possession.  Tbe  two  promissory 
notes  were  not  given  for  any  part  of  the  pur- 
chase money  of  the  land,  because  the  title  to 
It  was  already  complete,  and  the  vendws,  B. 
O.  Hanrlck  and  Jj.  W.  Goodrich,  bad  no 
claim  whatever  to  the  land.  The  transac- 
tion amounted  to  notiiing  more  than  an  at* 
tempt  on  tiie  part  of  John  Walker  to  create 
a  lien  on  the  homestead  to  secnre  tbn  pay- 
ment of  a  debt  which  be  Incurred  In  com- 
promise of  tbe  suit,  and  tbe  foct  that  tb» 
plaintiff  purchased  the  two  promissory  notes 
for  value,  and  befbre  the  maturity  of  either 
one  of  them,  does  not  pkiCe  him  In  any  bettor 
position  than  he  wonld  have  been  if  they  had 
been  secured  by  mortgage  or  deed  of  tmst 
on  the  homestead. 

The  judgment  <tf  the  district  court  was 
proper  in  all  thlnj^  and  is  therefbre  afllrmed. 


lE^ATB  ex  rd.  BUSBBLL  r.  BOX. 
(Oonrt  of  Civil  Appeals  of  Texas.   Feb.  4, 

1904.) 

BHEHIPPS  —  REMOVAL  —  BONDS  —  PAILURB  TO 
GIVK  —  NBGUOBNCB  —  STATUTES  —  APPLICA- 
TION —  PROCBBDINQS  —  PRESUMPTION  —  AT- 
TORNEYS—APPOINTMENT— DISTRICT  JUDGE— 
DISCRE7TI0N— FLBADIMO  —  DBHURRBR  —  EVI- 
DENCE— VXBDICT  — M^BAL  — JUDGHBNT  OP 
REMOVAL  —  AFFBLLAm  OOOBT  —  J1TRIBDI0- 
TION. 

1.  Where  the  petition  in  a  proceeding  to  re- 
more  ■  sheriff  from  office  was  signed  oniy  by 
relator,  and  It  did  not  appear  <m  tbe  face  there- 
of by  what  attorney  or  attorneys  It  was  con- 
ducted, It  was  not  demurrable  on  the  groond 
that  such  proceeding  could  only  be  conducted 
by  the  district  attorney,  or  some  other  officer 
authorized  to  prosecute  suits  in  the  name  of 
the  state. 

2.  It  is  within  the  discretloa  of  the  district 
judge,  in  proceediuge  to  remove  a  county  offi- 
cer, to  require  the  district  attorney  to  conduct 
the  proceedings,  or  to  appoint  other  attorneys 
for  such  purpose. 

8.  Where,  in  a  proceeding  for  the  removal  <rt 
a  sheriff  from  office  for  failure  to  qualify  and 
to  execute  his  bond  as  sheriff  and  tax  collect- 
or of  a  county,  defendant  admitted  that  he  bad 
never  qualified  after  his  election,  a  verdict  find- 
ing that  defendant  had  not  "neglected  and 
failed  to  present  and  have  proved"  official  bonds 


as  sheriff  *'<rf  H.  conntr."  and  "take  tbe  oath 

of  office  as  each  sheriff  witbio  the  time  pre- 
scribed by  law,"  was  ambiguous,  as  a  negatlTe 
pregnaut,  and  Inauffldeut  to  sustain  a  jodgment 
for  defnidant. 

4.  Bev.  St.  1885,  art  48M,  providing  that 
whenever  any  person  elected  sheriff  shau  ne^ 
leot  "or  fail  from  any  cause  whatever"  to  give 
bond  and  take  the  oath  of  office  witliin  20  days 
after  notice  of  his  election,  the  office  ahaU  be 
deemed  vacant,  and  the  county  eommissioneia' 
court  shall  proceed  to  appoint  a  sheriff  to  fill 
the  vacancy,  who  shall  bold  his  office  for  the 
unejoidred  term.  Is  mandatory;  and  hence, 
where  a  sheriff  had  failed  to  pre  bohd  within 
the  time  prescribed,  and  within  the  time  as 
extended  by  the  commissioners*  coort,  he  was 
properly  removed  from  office,  though  bis  failare 
to  execute  such  bond  was  not  the  result  of  neg- 
ligence. 

5.  Where  the  commtBsi(»ien*  court  removed  a 
sheriff  for  his  failure  to  give  a  bMkd  as  required 
by  Ker.  8t  1886,  art  4884,  their  motive  in 
mablng  sudi  removal  was  immaterial. 

6.  Where  defendant  had  been  elected  sheriff 
and  tax  collector,  but,  aftn:  notice  of  his  elec- 
tion, he  failed  to  give  bond  as  required  by  Rev. 
St.  1805,  {  4804,  the  fact  that  lie  bad  pwri- 
ously  been  appointed  sheriff  by  the  commission- 
ers' court,  before  tiis  election,  and  had  girai 
bond  as  such  appointee,  did  not  preclude  his 
removal  for  failure  to  give  a  new  bond  after 
his  election, 

7.  Under  Oonst  art  S,  8  24,  cmifenfaig  power 
on  the  judges  of  the  district  court  to  remove 
county  officers  on  specified  groouds,  on  the  find- 
ings of  a  jury,  the  Court  of  (Mvil  Appeals,  on 
appeal  from  a  Jndgmmt  In  fttvor  of  defendant 
In  a  proceeding  to  rmove  him  from  the  <rfBce 
of  sheriff,  was  without  power  to  r«ider  Jndg* 
ment  of  removal,  though  Uie  evidence  was  con- 
clusive against  his  right  to  the  office. 

Appeal  from  District  Oonrt;  I^iaomnb 
Oonnty;  B.  U.  Baker.  Judge. 

Proceeding  by  the  state,  on  tbe  relation  of 
T.  N.  RuBsell,  against  Joe  Box,  to  remove 
defendant  from  the  office  of  sheriff  and  tax 
collector  of  Huteblnson  county.  From  a  Judg- 
ment in  favor  of  d^endant,  rdator  appsals. 
Reversed. 

Ben  H.  K^ey  and  0.  Coffee,  for  appellant 
B.  B.  BooreXt  tor  appellee. 

STEPHENS,  J.  This  proceeding  for  the 
removal  of  Joe  Box  from  the  office  of  sheriff 
and  tax  collector  of  Hutchinson  county  was 
commenced  August  17,  1908,  in  the  district 
court  of  that  county,  as  provided  to  articles 
3541-8543,  Bev.  St  1895.  Tbe  petition  was 
signed  and  sworn  to  by  T.  N.  Russell,  as 
relator,  and  was  filed  in  the  name  of  the 
state  of  Texas.  It  was  demurred  to  on  tbe 
following  ground:  "Because  said  petition, 
ni>on  Ite  face,  shows  that  the  suit  ia  not 
properly  brought;  and,  if  properly  brought, 
said  petition  shows  upon  Its  face  that  It  is 
not  brought  by  the  prt^r  officer,  or  by  tbe 
proper  authority  designated  by  law  to  in- 
stitute and  prosecute  such  action."  This  de- 
murrer was  overruled,  and  tbe  proceeding 
went  to  trial  on  the  Issues  made  by  the  peti- 
tion and  answer,  resulting  In  a  verdict  and 
Judgment  In  favor  of  Box,  from  which  this 
appeal  Is  prosecuted. 

Tbe  cross-assignments  of  error  complaining 
ta  the  mllng  on  demurrer  must  be  oveiraled. 
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or  other  county  office  can  only  be  coDducted 
by  the  district  attorney,  or  some  other  officer 
authorized  to  prosecute  suits  In  the  name  of 
the  state;  but,  If  this  be  conceded,  It  does 
not  follow  that  the  court  erred  In  oveimllng 
the  demurrer,  since  It  does  not  appear  from 
the  face  of  the  petition,  which  was  signed 
only  by  the  relatra*,  by  whom  (that  is,  'by 
what  attorney  or  attorneys)  the  proceeding 
was  to  be  conducted.  True,  the  replication  to 
appellee's  answer  was  signed  by  Coffee  and 
Kelley  as  attom^s  for  relator,  and  tiie  pro- 
ceeding at  the  trial  seems  to  have  been  con- 
ducted by  them,  bat  wlthont  objection  from 
appellee.  However,  If  the  question  be  treat- 
ed as  sufficiently  raised,  we  are  not  prepared 
to  agree  with  appellee  that  only  the  district 
attorney,  or  other  public  prosecutor,  can  con- 
duct a  proceeding  for  the  removal  of  a  coun- 
ty officer.  Donhtle&B  the  district  Judge  might 
require  the  district  attorney  to  Mmduct  such 
proceedings,  either  with  or  to  the  exclusion 
of  other  attorneys;  but  this  be  could  not  do 
In  all  cases,  since  article  8554  of  the  same 
chapter  provides  specially  for  such  proceed- 
ings against  the  district  attorney  himself. 
The  view  expressed  by  Judge  Roberts  In 
Trigg  v.  State,  49  Tex.  675,  that  this  matter 
Is  within  the  discretion  of  the  district  Judge 
before  whom  the  proceeding  is  brought,  we 
are  disposed  to  adopt  See,  also.  Bland  t. 
State  (Tex.  OIv.  App.)  38  S.  W.  253. 

The  grounds  r^ed  on  for  the  removal  of 
appellee  were,  first,  his  failure  to  give  the 
bond  and  take  the  oath  of  office  reaulred  of 
him  as  the  sheriff  and  tax  collector  elect  of 
Hntohlnson  county  after  due  notice  of  his 
election  at  the  general  election  held  In  No- 
vember, 1902;  second,  his  failure  to  execute 
the  new  bonds  required  of  him  by  the  com- 
missioners' court  of  said  county  as  sheriff 
and  tax  collector,  to  which  office  he  had  been 
appointed  February  11,  1902.  To  sustain 
these  grounds,  the  following  certified  copies 
of  the  orders  or  Judgments  of  the  commis- 
sioners* court  of  Hutchinson  county  were  in- 
troduced In  evidence: 

"Monday,  December  1, 1902.  The  time  hav- 
ing expired  for  presenting  bonds  for  any  offi- 
cer elected  to  office  at  the  November  election, 
1902,  Joe  Box,  the  sheriff  elected  at  that  time 
having  presented  no  bond,  and  his  present 
bond  having  been  complained  of,  he  was  or- 
dered to  file  a  new  bond  by  the  20th  day  of 
December,  1902." 

"January  3,  1908.  On  this  day  came  be- 
fore the  court  the  matter  of  the  sheriff  and 
tax  collector's  bonds,  and  it  appearing  to  the 
-court  that  the  time  having  expired  In  which 
a  sheriff  can  make  bond  under  the  electlofi. 
and  the  sheriflT  elect,  Joe  Box,  failing  to  give 
satisfactory  reasons  to  the  court  why  be  did 
not  file  said  bonds  in  compliance  with  law, 
and  the  said  sherlfTs  old  bonds  being  com- 
plained of,  he,  the  said  Joe  Box,  failed  to 
file  said  bonds  under  the  Instructions  of  the 


the  sheriff  and  tax  collector  to  be  vacant,  and 
does  proceed  to  appoint  a  sherifC  and  tax 
collector  to  fill  the  unexpired  term  thereof." 

"April  20,  1903.  Now  coming  before  the 
court  the  matters  of  sheriff  and  tax  collector 
to  fill  the  unexpired  tena  of  Joe  Box,  who 
having  failed  to  make  bond  as  required  by 
law,  and  B.  P.  Oannady's  name  being  before 
the  court.  It  is  ordered  by  the  court  that 
B.  P.  Gannady  be  appointed  sherUT  and  tax 
collector  In  and  for  Hutchinson  county,  and 
that  said  Gannady  make  his  bonds  as  the 
law  directs." 

"May  12,  1908.  Now  coming  on  to  be  con- 
sidered by  the  court  the  official  bonds  of  B. 
P.  Gannady  as  sheriff  and  tax  collector  of 
Hutchinson  county,  and  upon  InqtecUon  of 
said  bonds,  It  is  ordered  by  the  court  that  all 
bonds  of  the  said  B.  P.  Cannady  as  sheriff 
and  tax  collector  be  approved,  and  the  clerk 
ordered  to  file  the  same,  which  was  accord- 
ingly done.  It  Is  further  ordered  that  the 
state  bond  for  the  collection  of  tam  be  for- 
warded to  comptroller." 

No  other  testimony  wu  Introduced  hy  re- 
lator. 

The  evidence  Introduced  by  appellee  con- 
sisted alone  of  his  own  testimony  and  that 
of  one  other  witness,  and  was  to  the  effect 
that  after  receiving  his  certificate  of  election. 
November  11,  1902,  apiwllee  went  to  work 
at  once  to  get  up  his  bonds,  but  did  not  get 
them  ready  before  December  20^  1902.  and 
did  not  then  present  them  to  the  commlsslon- 
ers*  court,  the  excuse  being  that  no  term  or 
sesslbn  of  the  court  was  then  held,  appellee 
testifying:  "The  county  Judge  had  me  open 
court,  and  then  adjourn.  This  was  about  5 
or  0  o'clock  In  the  evening."  On  January  3, 
1903,  he  was  personally  present  before  the 
commissioners*  court  wltii  bis  bonds,  ready  to 
give  bond  and  take  the  oath  of  office,  but 
did  not  submit  tbem  to  the  court,  and,  so 
far  as  the  record  shows,  has  never  done  so; 
and  It  affirmatively  appears  that  he  has  nevw 
taken  the  oath  of  office  since  bis  election, 
yet  he  still  holds  the  office.  The  rest  of  ap- 
pellee's testimony  related  to  the  circumstan- 
ces relied  on  to  show  an  excuse  for  not  hav- 
ing the  bonds  ready  within  the  time  pre- 
scribed by  law,  or  within  the  time  as  extend- 
ed by  the  order  of  the  commissioners*  court, 
which,  in  oar  view  of  the  case,  need  not  be 
set  out. 

The  court,  discarding  the  Issue  as  to  ap- 
pellee's failure  to  give  new  bonds.  Instructed 
the  Jury  to  find  whether  be  had  given  the 
bonds  as  sheriff  and  taken  the  oath  of  office 
required  of  him  by  law  within  20  days  after 
receivlng'his  certificate  of  election,  or  within 
the  further  time  extended  to  him  by  the  com- 
mtssloners*  court,  and,  if  not,  whether  he  had 
been  "prevented  from  doing  so  by  some  good 
reason  beyond  his  control."  The  charge  then 
proceeded: 

"Now,  If  you  find  from  the  evidence,  by  a 
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preponderance  thereof,  tbat  said  Box  failed 
and  neglected  to  present  bis  oflaclal  bonds  as 
sberUr  to  the  commissioners'  court  of  Hutch- 
inson county  within  twentr  days  after  the 
receipt  of  bis  certificate  of  election,  and  se- 
cnre  the  approval  of  said  bonds  by  said  court, 
and  take  the  oath  of  office  as  sherlfC;  and 
yon  further  find  that  be  was  not  prevented 
from  presenting  said  bonds  ^d  taking  said 
oath  by  some  good  reason  beyond  his  con- 
trol; and  if  you  further  find  that  the  said 
Box  failed  and  neglected  to  present  to  said 
court  his  official  bonds,  and  secure  the  ap- 
proval of  said  court  of  said  bonds,  and  take 
the  oath  of  office  as  required  by  law,  within 
such  time  as  may  have  been  extended  to 
him,  If  any  time  was  extended  to  blm,  by  ttie 
citanmlssloners*  court  of  said  coimty,  beyond 
the  said  20  days  In  which  he  was  to  be  per- 
mitted to  present  said  bonds  and  teke  said 
oath,  and  that  he  was  not  prevented  from 
presenting  said  bonds  and  taking  said  oath 
by  some  good  reason  beyond  his  control- 
then  and  in  such  case  yon  will  And  for  the 
plalntltf,  and  the  form  of  yonr  verdict  will 
be:  *We,  the  jury,  find  that  the  cause  In 
plaintiff's  petition  for  removal  of  defendant, 
Joe  Box,  to  wit,  that  he  neglected  and  failed 
to  present  and  have  approved  ills  official 
bonds  as  sheriff  of  Hutchinson  connty,  and 
take  the  oath  of  office  as  such  sheriff,  within 
the  time  prescribed  by  law,  1b  true,  In  pohit 
of  fact.' 

"If  yon  do  not  And,  under  the  foregoing 
paragraph,  that  the  said  cause  set  fortb  In 
the  petition  Is  true.  In  point  of  fact,  yoa  will 
find  for  the  defetndant." 

The  Jury  found  that  appellee  bad  not,  as 
expressed  In  their  verdict  "neglected  and  fail- 
ed to  present  and  have  approved  his  official 
bonds  as  sheriff  of  Hutcbinson  county,  and 
take  the  oath  of  office  as  such  sheriff,  within 
the  time  pr^cribed  by  law."  That  Is,  they 
fbund  that  he  had  not  both  neglected  and 
failed  to  qualify  within  the  prescribed  time, 
bnt  did  not  dlsUnctly  find  whether  he  bad 
foiled  to  qualify  or  not.  Read  In  connection 
with  the  ^large  above  quoted,  to  whlcb  It 
pnrpOTted  to  respond,  the  verdict  seems  ra- 
ther ambiguous,  tbe  negative  finding  imply- 
ing or  covering  up  an  affirmative.  A  denial 
In  pleading  so  expressed  would  be  termed  a 
"negative  pregnant,"  and  would  be  treated 
as  an  admission  of  the  Implied  fact  Ander^ 
son's  Law  Dictionary,  p.  702;  Bx  parte  Wall, 
107  U.  S.  266,  2  Sup.  Ct  660,  27  L.  Ed.  552. 
While  a  verdict  Is  not  to  be  so  harshly  con- 
strued, it  must  be  free  from  ambiguity  In 
disposing  of  the  material  Issnes,  before  It 
can  be  made  tbe  basis  of  a  Judgment.  In 
view  of  tbe  admission  In  appellee^s  own  tes* 
timony  that  be  had  never  qualified. after  his 
election,  it  would  be  uncharitable  to  construe 
the  verdict  as  finding  tiut  be  bad  done  so. 

Treating  tbe  verdict,  then,  as  ambiguous, 
and  as  leaving  undetermined  tbe  alleged  fail- 
ure of  appellee  to  qnalll^,  we  are  brought  to 
tbe  question,  whether  a  sheriff  wbo  has  not 


neglected  to  qualify  within  the  time  pre- 
scribed by  law,  as  the  Jury  found,  may  be 
removed  from  office  for  a  failure  from  some 
other  cause  to  qualify  within  that  time  or 
thereafter.  The  statute  on  this  subject  im 
article  4894,  Appellee  insists  that  this  stat- 
ute is  merely  directory  as  to  the  time  within 
which  a  sheriff-elect  Is  required  to  qnallJ^, 
and  cites  the  case  of  Flatan  v.  State,  60  Tex. 
83,  This  decision  was  made  In  the  year 
1882,  under  arUcle  4518  of  the  Revised  Stat- 
ute of  1879.  On  account,  possibly,  of  this 
very  decision,  that  article  was  amraded  In 
1S85  by  the  substitution  of  what  Is  now  arti- 
cle 4894,  Rev.  9t  1886,  which.  Instead  of 
declaring  as  tbe  former  article -had  don^ 
that  the  <Ace  sliall  be  deemed  vacant  when 
the  person  elected  **8hall  neglect  or  refuse" 
to  qualify  within  20  days  after  notice  of  his 
election,  declares  tbe  office  shall  be  deemed 
vacant  when  the  person  elected  "shall 
lect  refuse  or  fall  from  any  cause  whatever, 
to  give  bond  and  take  tbe  oath  of  office  with- 
in twenty  days  after  notice  of  bis  electton." 
In  construing  the  old  article,  tbe  court  used 
this  language  In  the  case  cited:  **The  plain 
words  of  the  statute  should  have  their  full 
effect  In  reference  to  tbe  time  within  which 
an  elected  person  should  qualify.  In  all  cases 
In  which  there  is  neglect  or  refusal  to  qual- 
ity." Now  that  tbe  words  "fall  from  any 
cause  whatever"  bave  been  added  by  amend- 
ment to  "neglect  or  refuse,"  why  should  not 
tbe  words  of  tbe  amended  statute  In  refer- 
ence to  tbe  time  within  whlcb  an  elected  per- 
son should  qualify  be  given  their  full  effect 
In  all  cases  where  there  has  been  a  failure 
from  any  cause  whatever  to  qualify?  We 
see  no  escape  from  the  cOQclnsIon  which  Ibis 
question  imports,  without  doing  violence  to 
the  plain  language  of  the  statute.  It  may  be 
that  tender  of  performance  In  the  matter  of 
giving  bonds,  as  In  otiier  matten,  should  be 
treated  as  the  equivalent  of  paformance, 
and  hence  that  the  person  elected  would  not 
be  said  to  bave  failed  to  qualify  where  he 
bad  been  prevented  from  giving  bond  by  the 
arbitrary  actloa  of  the  eommlsstoners'  court; 
but  no  such  case  Is  presented  by  this  record. 
It  Is  not  pretended  that  amellee  made  any 
tender  of  bonds,  or  In  any  way  whatever 
offered  to  qualify,  within  tbe  20  days  after 
receiving  notice  of  his  electlmi.  It  as  daim- 
ed  by  him,  attendant  as  a  state's  witness 
on  courts  In  other  counties  kept  him  away 
from  home  about  15  of  tbe  20  days  allowed 
by  law,  and  thus  prevented  him  from  mak- 
ing bis  bonds,  be  nevertheless  ftUed  to  do  so, 
though  file  cause  of  failure  mi^  not  have 
been  due  to  nei^igence.  It  certainly  cannot 
be  said  that  he  did  not  "fall  from  any  cause 
whatever"  to  qualify. 

However,  the  commissioners'  ctmrt,  la- 
Btrad  of  declaring  tbe  office  vacant,  and  ap- 
pointing a  sheriff  to  fill  tbe  vacancy  at  tbe 
expiration  of  said  20  days,  as  provided  In 
said  article  4894,  extended  the  time  20  days 
longra-;   thus  exerdalng  a  power  not  ex- 
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pressly  granted,  bat  possibly  Implied  in  tbe 
grant  of  the  greater  power  to  declare  and  fill 
a  Tacancy;  or  It  may  be  tliat  tbls  abonld  be 
regarded  as  Itself  an  appointment,  wlilch 
would  bare  tbe  dfect  of  extending  the  time 
20  days  longer.  But  as  before  seen,  appel- 
lee not  only  failed  to  give  or  tender  any  bond 
and  take  tbe  oatb  of  office  within  the  ex- 
tended time  or  at  any  time  thereafter,  but 
also  failed  eTen  to  inform  the  county  judge 
at  the  expiration  of  said  20  days,  December 
20,  1902,  when  he  was  directed  to  open  and 
adjoam  the  court,  that  he  desired  to  qualify. 
In  order  to  excuse  this  failure,  and  to  in- 
validate the  proceedings  of  tbe  commisslon- 
eis'  court,  he  undertook.  In  his  answer,  to 
assail  the  motlTes  of  the  county  Judge  and 
two  of  tbe  commlBsioners,  charging  against 
them  a  conspiracy  to  deprive  him  of  tbe 
office,  and  now  complains,  by  cross-assign- 
ment, of  the  court's  action  in  striking  out 
this  defense.  But  there  was  nothing  In  this 
ruling  to  his  detriment,  since  the  facts  clear- 
ly warranted  the  orders  complained  of. 
Where  an  officer  has  done  a  lawful  act,  it  is 
wholly  immaterial  that  he  may  have  been 
Actuated  by  a  bad  motlTe. 

For  the  same  reason,  we  need  not  con- 
sider the  question,  to  which  so  much  space 
is  given  In  the  briefs,  whether  tbe  answer 
demurred  out  was  a  direct  or  collateral  at- 
tack on  the  orders  of  the  commissioners* 
court.  Appellee's  own  testimony  justified 
these  orders,  and  this  removal  proceeding 
might  have  been  maintained  without  them. 
The  real  question  at  Issue  was  not  so  much 
what  the  commissioners'  court  had  done  or 
might  do,  as  what  appellee  had  failed  to  do, 
which  was  abundantly  shown  by  his  own 
testimony.  Had  this  been  a  quo  warranto 
proceeding  like  that  of  Flatan  v.  State,  supra. 
In  which  tbe  right  to  recover  depended  alone 
on  the  validity  of  the  orders  of  the  com- 
missioners' court  declaring  a  vacancy  In 
office,  the  question  discussed  In  the  briefs 
might  have  been  Important. 

As  to  appellee's  claim  ttiat  he  was  entitled 
to  hold  over,  notwithstanding  his  failure  to 
qualify,  because  be  bad  already  taken  the 
oath  of  office  and  given  bond  as  appointee  of 
tbe  commissioners'  couii;  we  need  only  cite 
tbe  opinion  of  Justice  Head  in  Robinson  v. 
State  (Tex.  Civ.  App.)  28  S.  W.  566,  holding 
to  the  contrary.  Besides,  he  was  required 
by  the  commissioners'  court  to  give  new 
bonds,  which  he  made  no  pretense  of  doing. 
True,  it  does  not  appear  that  he  was  cited  as 
provided  by  law  where  a  sheriff  Is  required 
to  give  a  new  bond,  but  no  such  provision  la 
made  with  reference  to  the  bond  he  was  re- 
quired to  give  as  tax  collector.  Foe  v.  State, 
72  Tex.  625,  10  S.  W.  737. 

It  follows  from  these  conclusions  that  the 
judgment  must  be  reversed  because  the  court 
erred,  as  appears  from  tbe  charge  given,  the 
approval  of  the  verdict,  and  the  refusal  to 
give  appellant's  fourth  special  instrnctloD, 
in  holding  that  appellee  could  only  be  re- 


moved from  office  on  a  rerdlct  finding  blm 
guilty  of  negligence  in  failing  to  qualify 
within  the  time  mentioned  tn  the  charge,  and 
In  not  holding  him  to  be  removable  if  he  had 
failed  from  any  cause  wliatever  to  qualify 
before  the  c^ce  was  declared  to  be  racant 
by  the  commiaelonerB*  court 

It  only  remains  to  determine  whether  we 
should  render  Judgment,  or  remand  the  case 
for  a  new  trial;  It  being  earnestly  insisted 
in  bebalf  of  appellant  that  as  the  evidence 
was  conclusive  against  appellee's  right  to 
further  hold  the  office,  we  should  here  enter 
judgment  removing  blm.  But  we  doubt  our 
power  to  do  this.  Power  was  conferred  by 
section  24,  art  6,  of  the  Constitution,  on 
"the  Judges  of  the  district  court,"  to  remove 
county  officers  on  specified  grounds,  and  for 
"other  causes  defined  by  law,  upon  the  cause 
therefor  being  set  forth  In  writing,  and  the 
finding  of  its  truth  by  a  Jury."  Tbe  failure 
of  a  county  officer  to  qualify  within  a 
given  time  after  notice  of  his  election  has 
been  defined  by  law  as  a  cause  for  removal. 
In  Flatan  v.  State,  supra,  it  was  held  by  a 
majority  of  the  court  tluit  one  elected  to  an 
office  was  not  a  counly  officer,  vrlthln  the 
meanlt^  of  said  section  of  the  Oonstltntion, 
until  he  bad  been  Inducted  Into  office.  Tbe 
contrary  view,  however,  was  very  strongly 
stated  In  the  dissenting  opinion  of  Justice 
Bonner.  Accepting  the  view  of  the  majority 
as  tbe  law,  we  are  stlU  confronted  with  the 
requirement  of  tbe  Revised  Statutes  provid- 
ing for  the  removal  of  county  officers  for 
various  causes,  including  the  failure  to  qual- 
ify, that  the  truth  of  the  cause  for  removal 
shall  be  established  by  the  verdict  of  a  Jury, 
which  does  not  dlfCer  In  substance  from  tha 
requirement  of  tbe  Constitution.  Rev.  St. 
180S,  arts.  3541.  3544.  The  proceeding  to  re- 
move a  county  officer  Is  special,  and  tbe 
same  procedure  Is  prescribed  in  all  such 
cases  without  reference  to  the  cause  for  re- 
moval. True,  In  article  8532  the  verdict  of 
a  jury  Is  specifically  required  In  every  case 
of  removal  provided  for  In  the  preceding 
article,  which  does  not  include  removals  for 
failure  to  qualify,  which  might  therefore  be 
construed  to  exclude  such  cases;  but  this  Is 
merely  a  reproduction  of  the  language  of  the 
Constitution  as  interpreted  by  the  majority 
opinion  In  Flatan  v.  State,  supra.  The  sub- 
seqnent  article  (S541)  places  removals  for 
fallnre  to  qualify  In  the  same  category.  Be- 
sides, there  seems  room  for  the  contention 
that  as  appellee  had  been  Inducted  Into  tbe 
office  of  sheriff  under  his  appointment,  and 
was  holding  over,  the  case  would  come  with- 
in the  meaning  of  the  Constitution,  which 
luts  been  construed  to  authorize  a  district 
judge  to  remove  a  county  officer  only  on  the 
verdict  of  a  Jury  finding  the  truth  of  the 
ground  allefied  as  cause  for  removal.  Poe  v. 
State,  72  Tex.  625,  10  S.  W.  737.  We  have 
finally  concluded,  therefore,  that  we  should 
resolve  the  doubt  as  to  our  power  against  Its 
exercise,  and  remand  the  case  for  a  new 
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trial,  althoogli  there  seems  macb  force  la  the 
contention  that  Tre  should  here  render  a 
Judgment  of  removal  on  the  tacts  established 
by  the  eTldence. 
Berersed  and  remanded. 


HISSOUBI,  K.  ft  T.  BT.  OO.  OF  TEXAS  T. 
KHNBON.* 

(Coort  of  CtvU  Appeals  of  Texas.  Jan.  16, 

MASTER  AND  BBRVANT  —  RAILROADS  —  INJU- 
RIES TO  SWITCHMAN  —  ACTIONS  —  INSTRUC- 
TIONS —  REQUESTS  —  REFUSAL  —  DAHA0E3- 
BXCESSIVENESS. 

1.  Where  a  special  term  of  court  had  been 
duly  ordered  by  the  dletrict  judge,  and  aP  the 
time  of  holdiug  such  term  the  judge  was  abseat 
Id  another  county  of  his  district  holding  a  reg- 
ular term  of  court,  it  was  proper  for  the  prac- 
ticing attorneys  to  elect  one  of  their  number  to 
hold  Bticb  special  term. 

2.  Plaintiff,  a  member  of  a  switching  crew, 
in  charge  of  the  foreman,  was  injured  while 
stepping  from  the  top  of  the  caboose  to  the  car 
ahead,  on  the  belief  that  a  flying  switch  was 
to  be  made  by  the  train  being  cut  at  the  engine. 
An  Instmctum  diarged  that  before  the  Inir 
could  find  fOr  plaintiff  th^  must  find  that  it 
was  the  dutjr  of  plaintiff's  foreman  to  notify 
plaintiff  of  the  intended  movement  of  the  cars, 
and  that  his  failure  to  do  so  was  negligence; 
or  that  it  was  Uie  dnt?  of  the  membw  of  the 
crew  at  the  engine  to  uncouple  the  cars,  which 
he  failed  to 'do,  and  that  the  uncoupling  was 
done  by  auother  at  the  caboose  without  notice 
to  plaintiff,  and  that  sach  acts  were  negllgeuce, 
and  one  or  all  of  thnn,  if  any,  was  the  proxi- 
mate cause  of  plaintiff's  Injury,  fffid,  that 
Buch  charge  was  not  erroneons,  as  on  the 
■w^f^t  of  evidence,  in  that  it  assumed  that  the 
drawing  away  of  the  ear  ahead  of  the  caboose 
caused  plaintiff  to  fall,  and  that  such  drawing 
away  was  negligence  causiDg  the  injury. 

3.  The  charge  was  not  objectionable  as  as- 
suming that  the  foreman  failed  to  inform  plain- 
tiff of  the  method  at  handling  the  cars,  or  as 
jostifying  plaintiff  In  stepping  from  Uie  to^  of 
the  caboose  to  the  car  ahead,  and  authorizing 
a  recovery.  If  he  believed  all  the  cars  were 
to  be  detached  from  the  «ig]ne. 

4.  In  an  action  for  iujnnes  to  a  switchman 
by  falling  between  two  cars  which  had  been 
uncoupled  to  make  a  flying  switch,  a  reoueated 
inatrnctlon  that  if  plaintiff  heard  one  of  his  fel- 
low serraata  call  that  he  would  uncouple  the 
cars  he  could  not  recovw,  w  If  a  man  of  wdl- 
nary  prudence,  befMe  attempting  to  st^ 
across  the  apace  between  the  cars,  would  have 
looked  to  see  which  car  was  to  be  uncoupled, 
aud  it  plaintiff  failed  to  lo(A,  and  anch  failure 
was  negligence  which  caused  or  contributed  to 
the  accident,  plaintiff  coold  not  recover,  was 
properly  refused  as  on  the  weight  of  evidence, 
and  as  withdrawing  from  the  jnry  the  right  to 
determine  whether  the  facta  stated  constituted 
negligeace. 

5.  Th%  refusal  at  a  requested  Instruetion  sub- 
stantially rorered  by  the  main  charge  Is  not 
error. 

6.  Plaintiff,  a  railroad  switchman,  was  26 
years  of  age,  and  was  earning  $80  per  month. 
His  Injuries  were  permanent,  and  at  the  time 
of  the  trial,  11  months  after  the  Injury,  he  had 
been  unable  to  walk  without  crutches.  The 
ankle  joint  of  his  right  foot  was  perfectiy  stiff, 
and  that  foot  and  leg  was  crooked  and  about 
1^  inches  shorter  than  the  left.  A  part  of  the 
larger  bone  of  the  lodrer  right  leg  had  been 
mnoved.  and  6  Inches  ai  the  remalplng  portion 

•Rpheariog  draled  Febmarr  SO^  UOI,  and  writ  of  er- 
ror denied  by  Supreme  Court. 


was  diseased.  Re  suffered  from  sores  am  his 
leg  above  ^  ankle,  which  had  not  liaaled.  and 
a  physidan  testified  that  at  the  time  ot  the 

trial  the  bones  were  In  a  chronic  and  Inflamed 
coudltioD,  with  the  presence  of  suppuration 
from  the  bone.  BeUl,  tiiat  a  verdict  tor  $15,000 
was  not  so  exosasiTe  as  to  Indleste  paasAoB  and 
jvejudice  on  the  part  oC  the  jury. 

Appeal  from  IMstrict  Court,  Hnnt  Ooimtf; 
T.  D.  Montrose,  Special  Judge. 

Action  by  O.  W.  Stinsoh  against  tibe  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

T.  S.  Miller  and  Perkins,  Craddoek  *  Wall, 
for  appellant  TatM  ft  Carpenter,  for  appel- 
lee. 


BOOKHOUT,  J.  This  solt  was  tnooght 
June  18. 1902,  by  the  appellee  against  the  ap- 
pellant, for  damagee  tor  personal  Injuries  ans- 
Ulned  by  the  appellee  March  6,  1902.  while 
employed  as  awltchman  by  tbe  appellant 
Trial  was  had  before  a  Jnry  Febmary  6, 
1908,  resulting  In  a  Judgment  in  favor  of  ap- 
pellee tor  $16,000.  To  reverse  this  JudgiiMait 
apitellant  prosecates  this  ai^wal. 

Oimdnaions  of  Fact 

Appellee  was,  on  the  6th  day  of  March, 
1902.  In  the  employ  of  appellant  in  Its  yards 
at  Greenville.  Tex.,  as  a  member  of  a  switch 
crew,  composed  of  A.  B.  Gold,  foreman,  B. 
M.  Litteil,  known  as  "the  man  following  the 
engine,"  and  T.  J.  Howell  and  appellee,  who 
were  known  aa  "fleldmen,"  It  was  the  dnt; 
of  the  foreman  to  notity  the  other  members 
of  the  crew  In  advance  of  any  movement  of 
cars,  and  where  uncoupling  of  cars  became 
necessary  it  was  the  doty  of  the  man  follow- 
ing the  engine  to  perform  this  service.  It 
was  the  duty  of  tiie  fleldmen  to  ride  upon  the 
cars  when  being  switched,  to  set  and  release 
brakes  on  the  same,  and,  when  riding  a  sec- 
tion of  cars  which  had  been  detached  from  an 
engine,  It  was  their  duty  to  ride  apon  the 
front  part  of  such  detached  aection,  to  ke^ 
a  lookout  for  the  safety  of  such  cars,  aa  wall 
as  to  protect  anything  which  might  a^iear 
In  the  track  of  the  same.  While  so  engaged 
In  the  p^formance  of  the  duties  of  his  em- 
ployment on  the  night  of  March  6^  1902,  the 
crew  of  which  plaintiff  was  a  member  made 
a  flying  switch  with  a  caboose,  taking  aald 
caboose  from  one  switch  track,  known  as 
Track  No.  2,  and  placing  it  upon  another, 
known  as  the  "pocket,"  the  two  tracks  being 
connected  by  another  track  known  as  the 
"lead,"  to  which  each  of  the  switch  tracks 
j  were  connected  by  proper  svritcb  stands.  To 
I  make  the  flying  switch  with  the  caboose  the 
i  train  of  cars  were  put  in  motion,  and  after 
'  reaching  a  sufllclently  rapid  rate  of  speed  the 
speed  of  the  engine  was  suddenly  lessened, 
the  caboose  uncoupled  from  the  car  nest  to 
It,  and  then  the  front  section  of  the  train 
was  drawn  hurriedly  away,  In  advance  of  thi 
caboose,  past  tiie  switch  stand;  the  switch 
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wag  tben  thrown,  and  the  caboose  allowed  to 
roll  upon  the  desired  switch  track.  Befote 
maUng  such  flying  switch  the  plalntlfl  was 
engaged  in  setting  the  brakes  upon  three  oth- 
er cars,  when  the  other  members  of  the  crew 
detached  the  engine  and  one  car  from  these 
three  cars,  and  ran  snch  engine  and  car  to  a 
point  where  they  conld  back  them  in  upon 
the  track  where  the  caboose  and  another  car 
stood  with  the  brakes  of  the  caboose  s^t 
thereon.  After  setting  the  brakes  upon  the 
cars  apon  which  he  had  been  left,  plaintiff 
got  off  the  same,  and  saw  the  engine  and  car 
were  backing  in  toward  the  car  attached  to 
the  caboose.  Knowing  that  the  brakes  of 
the  caboose  were  set,  he  got  npon  the  same 
and  released  the  brakes  thereon.  About  the 
time  the  brakes  were  released  by  plaintlir 
tlie  car  attached  to  tlie  engine  was  coupled 
to  the  car  next  to  the  caboose,  and  Immedi- 
ately the  train  was  moved  and  the  flying 
switch  began.  The  foreman  of  the  crew 
failed  to  notify  him  that  a  flying  switch 
would  be  made  of  the  caboose,  and  the  flrst 
notice  he  had  that  such  a  switch  would  be 
made  was  when  the  slack  was  given  the  train 
for  the  uncoupling  to  be  made.  When  such 
slack  was  given,  the  plaintiff  knew  that  a 
flying  switch  was  to  be  made  of  some  part 
of  the  train,  and,  having  no  notice  from  the 
foreman  or  any  one  what  part  ot  the  train 
would  be  uncoupled,  he  looked  for  the  man 
following  the  engine,  whose  du^  It  was  to 
uncouple  the  cars.  The  man  following  the 
engine  was  seen  atandlng  upon  the  footboard 
of  the  engine,  in  wliich  position  he  could  un- 
couple the  train  at  no  place  except  to  un- 
couple the  engine  from  the  car  next  to  it. 
Plaintiff  started  from  his  position  upon  the 
caboose  to  go  to  the  front  end  of  the  car 
next  to  the  engine,  so  that  he  would  be  in  the 
place  bis  duties  required  him,  when  the  en- 
gine was  detached  from  the  cars  following  it 
While  attempting  to  step  from  the  caboose 
to  the  car  ahead  of  the  same,  the  caboose  was 
imcoupled  from  the  car  next  to  it,  and  the 
front  section  of  the  train  drawn  rapidly  away 
from  the  caboose,  causing  plalntlfl  to  fall  in 
front  of  the  moving  caboose,  which  passed 
over  blm,  inflicting  the  injuries  for  which  he 
sues.  The  undisputed  evidence  shows  that 
when  the  caboose  was  uncoupled  the  man  fol- 
lowing the  engine  was  upon  the  footboard  of 
the  engine,  and  that  the  catjoose  was  un- 
coupled by  the  other  fleldman,  without  no- 
tice from  either  the  man  whose  duly  It  was 
to  uncouple  the  cars  under  such  clrcumstan- 
cea,  or  from  the  fleldman  who  did  the  un- 
coupling. The  failure  of  the  foreman  to  no- 
tify appellee  tliat  a  flying  switch  would  be 
made  with  the  caboose,  the  failure  of  the 
man  following  the  engine  to  uncouple  the 
cars,  and  the  uncoupling  of  the  same  by  a 
fleldman  without  any  notice  to  the  plaintiff 
that  tlie  fleldman  would  perform  tlie  duties 
required  of  the  man  following  the  engine, 
\na  negligence  whlCb  wai  the  proximate 
cause  of  the  injury. 


In  deference  to  the  verdict,  we  flnd  the  ap- 
pellee sustained  damages  as  the  result  of 
such  injuries  In  the  amount  found  by  the 
Jory. 

Opinion. 

1.  The  flrst  assignment  of  errmr  complains 
of  the  action  of  the  court  in  overruling  ap- 
pellant's objections  to  the  trial  of  the  case 
at  the  special  term  of  court  The  special 
term  had  been  duly  ordered  by  the  district 
Judge,  and  at  the  time  of  holding  such  special 
term  the  district  Judge  was  atwent  in  another 
county  of  his  district,  holding  a  regular  term 
of  court  of  that  county.  The  practicing  at- 
torneys proceeded,  under  the  statute,  to  elect 
one  of  their  number  special  Judge.  At  such 
dection  Hon.  T.  D.  Montrose  was  duly  elect- 
ed, and  held  said  special  term  of  court  In 
this  there  was  no  error.  We  so  held  In  the 
case  of  M.  K.  &  T.  By.  v.  Huff  (decided  at 
the  present  term  of  court)  78  8.  W.  248. 
See,  also,  Munsesheimer  v.  Fairbanks,  82  Tex. 
861, 18  S.  W.  697. 

2.  It  is  contended  that  the  court  erred  In 
the  following  paragraph  of  its  charge: 

"If  you  believe  from  the  evidence  that  on 
or  about  the  6tb  day  of  March,  1902.  the 
plaintiff,  O.  W.  Stlnaon,  was  In  the  employ 
of  the  defendant,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  as  a 
switchman  In  its  yards  In  Greenville,  Tex.; 
and  If  you  believe  that  A.  B.  Gold  was  fore- 
man of  the  swlteliing  crew,  of  which  plain- 
tiff was  a  member,  and  ttiat  it  was  the  duty 
of  said  forman  to  formulate  a  plan  of  work 
for  said  crew,  and  to  notify  the  members  of 
said  crew  of  such  plan,  and  to  direct  the 
manuOT  of  performing  their  work  by  said 
crew;  or  If  you  believe  that  plaintiff  and  T. 
J.  Howell  were  members  of  said  switching 
crew,  and  were  known  as  *fleldmen,'  and 
that  R.  M,  Llttell  was  a  member  of  such 
crew,  and  was  known  as  the  man  following 
the  engine;  and  If  you  further  believe  that 
the  defendant  had  a  rule  or  rules,  or  that 
there  was  a  custom  in  said  yards,  known  to 
and  acquiesced  In  by  the  defendant,  requir- 
ing the  man  following  the  engine  to  uncouple 
the  cars  in  said  yard  wben  the  members  of 
said  svritching  crew  were  engaged  in  the 
work  of  making  a  flying  switch;  and  If  you 
beUeve  that  the  plaintiff  was  on  one  of  the 
defendant's  cabooses  In  said  yard  in  the  per- 
formance of  his  duty  under  tils  employment; 
and  If  you  believe  that  said  switching  crew 
made  a  flying  switch  of  said  caboose  while 
the  plaintiff  was  on  the  same;  and  if  you 
believe  that  it  was  the  du^  of  said  A.  B. 
Gold,  foreman,  to  have  notified  the  plaintiff 
that  said  crew  would  make  a  flying  switch 
of  the  caboose;  and  If  you  believe  that  A. 
B.  Gold  failed  to  give  such  notice,  and  that 
his  failure  (if  he  did  fall)  was  negligence,  as 
that  term  Is  herein  deflned;  or  if  you  believe 
that  wben  said  flying  switch  was  made,  that 
R.  M.  Llttell  did  not  uncouple  said  caboose; 
and  if  yon  believe  tiie  same  was  uncoiq^led 
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by  T.  J.  Howell;  and  If  7011  believe  tiut 
neither  the  sold  B.  M.  Ltttetl  or  tbe  aald  I. 
J.  Howell  Dottfled  plaintiff  that  aald  caboose 
woald  be  uncoupled  by  said  T.  J.  Howell; 
and  if  yoa  believe  that  plaintiff  had  no  notice 
that  aald  caboose  would  be  uncoupled  from 
tiie  other  parts  ot  the  train;  and  If  yon  fur- 
ther bellere  tiiat  the  uncoupling  of  tbe  aald 
caboose  by  said  T.  J.  Howell*  apd  the  fiUlure 
of  said  B.  M.  littell  to  uncouple  the  same 
without  notice  to  plaintiff  (If  he  had  no  no- 
tice), was  negligence;  and  If  you  further  be- 
lieve that  by  the  negUgence  of  the  aald  Oold 
the  said  HoweU,  or  the  aald  UtteU,  or  all  of 
them,  In  the  manner  submitted  to  you  (If 
either  was  negUgenI),  plaintiff  was  made  to 
heller^  and  did  bellere,  that  aU  of  tiie  cars 
of  the  train  were  going  to  be  unconpled  from 
tbe  engine;  and  if  you  believe  that  it  was 
the  duty  of  tiie  plaintiff,  under  his  onploy- 
ment;  to  ride  upon  the  front  car  of  tbe  train 
of  cars  when  operated  and  moved,  wben  tbe 
engine  is  detached  from  the  same;  and  if 
yon  believe  that  plaintiff  started  to  atep  from 
the  top  of  the  caboose;  and  If  you  believe 
that  the  negUgence,  If  any,  of  the  said  Gold, 
said  Littell,  and  said  Howell,  or  either  of 
them.  In  the  manner  submitted  to  you,  caus- 
ed the  plaintiff  to  take  such  atep;  and  if  you 
believe,  wblle  plalntlfl  was  maUng  such  step, 
the  car  ahead  ot  said  caboose  was  auddraly 
drawn  from  said  caboose,  and  tbe  plaintiff 
thereby  Injured  as  set  forth  to  his  petition; 
and  if  you  believe  the  negligence  of  the  de- 
fendant, or  its  employes,  Gold.  Littell,  and 
Howell,  or  eltiier  of  them,  In  any  of  the 
matters  submitted  to  yon.  was  the  direct  and 
proximate  cause  of  plalntUFa  tojury;  and  If 
yon  believe  that  be  was  ezerdshig  ordinary 
care  for  bis  own  safety— you  will  And  for  the 
plalntift  unlesB  you  find  for  the  defendant 
under  other  Issues  submitted  to  yon." 

It  la  instated  that  this  charge  Is  erroneous, 
and  upon  tbe  weight  of  the  evidence.  In  that 
it  aasnmea  that  the  sudden  drawing  away 
the  car  ahead  of  the  caboose  caused  plaintiff 
to  fall,  and  that  auch  sudden  drawing  away 
of  tbe  car  waa  negligence  causing  the  In- 
jury, The  charge  Is  not  subject  to  this  criti- 
cism. Before  the  Jury  were  authorized  to 
find  for  plaintiff  undn-  tills  iiaragraph,  they 
were  to  effect  told  that  they  must  find  (1) 
tiiat  It  was  the  duty  of  his  foreman,  Gold,  ,to 
give  plaintiff  notice  of  the  totended  move- 
ment of  the  cars,  and  that  he  failed  to  give 
such  notice,  and  such  failure  was  negligence; 
or  that  Littell  fitdled  to  uncouple  the  cars, 
and  It  was  bis  duty  to  do  so,  and  that  the 
uncoupling  was  done  by  Howell  without  no* 
tice  to  platotifE,  and  that  Llttell's  failure  to 
uncouple  the  cars  and  the  uncoupling  of  the 
same  by  Howell,  under  the  circumstances, 
was  negligence;  and  (2)  that  one  or  all  of 
auch  negligent  acts  or  omissions.  If  any,  was 
the  proximate  cause  of  platotiff's  injuries. 
The  charge  required  the  jury  to  find  that  it 
was  the  duty  of  Littell  to  uncouple  the  cars, 
and  that  be  failed  to  do  so,  and  that  such 


failure  constituted  negligence  before  they 
w«»  authorized  to  consldw  the  fiurt  be  waa 
at  the  engine  Instead  ot  the  place  where  the 
cars  were  uncoupled. 

Nor  does  the  charge  assume  tiiat  the  fore- 
man failed  to  Inform  platotiff  of  the  method 
of  handling  the  cars.  Tbe  evidence  tendlmr 
to  show  that  appellee  had  notice  of  tbe  pro- 
pped movement  ct  the  cara  is  so  slight  aa 
to  amount  to  no  evidence.  Gold  doea  not 
pretend  to  say  that  appellee  heard  the  ox- 
planatlon  which  be  aays  he  made  to  the  crew 
as  they  went  to  on  track  No.  3.  On  croBS- 
examination  he  ^atea  appellee  was  fran  1 
to  1%  car  lengths  from  him  when  he  made 
the  explanation.  Littell,  to  effect;  contm- 
dlcta  Oold,  to  that  he  sa^  Gold  did  not 
make  the  explanation  as  they  were  gcring  la 
on  track  No.  8,  but  that  it  waa  made  to  him 
as  be  and  Gold  were  riding  <m  the  footboard 
oC  the  engine  and  going  to  on  track  2.  At 
that  time  appellee  was  not  present,  and 
could  not  have  heard  the  eqilanatlon.  Ap- 
pellee positively  denies  that  Oold  e^Ialned 
to  him  the  proposed  mov«nent  of  the  can, 
or  that  he  had  notice  from  any  source. 

The  cbarge  Is  not  subject  to  tbe  criticism 
that  "It  justifies  the  appellee  to  taktog  tbe 
step  from  the  ti^  of  the  cabooae  upon  which 
he  was  riding  to  the  top  of  tbe  car  ahead  of 
the  caboose,  and  autborise  a  recovery  by  him 
If  he  believed  all  the  can  were  to  be  detacb- 
ed  from  the  engtoe"  Aa  before  stated,  tbe 
charge  required  the  jury  to  find  that  It  was 
Llttell's  duty  to  uncouple  tiie  cars  at  tiie 
time,  and  that  his  failure  to  do  so  was  negU- 
gence. What  tiie  effect  ol  UtteU's  position 
had  on  plalntllTB  mind  was  correctly  left  to 
tbe  jury,  and  they  were  given  strictly  In 
charge  that  to  no  event  could  platotiff  re- 
cover if  bis  foreman  or  any  other  person  had 
notified  him  of  the  Intended  movement  of 
the  car,  or  If  he  failed  to  exercise  ordinary 
care  for  bis  own  safe^. 

8.  There  was  no  aror  to  refusing  detend- 
ant's  requested  charge  No.  2,  tiie  refusal  of 
which  Is  made  the  ground  of  Its  third  aadgn- 
ment  of  error.  Bald  charge  Is  u  follows: 
"tt  you  believe  from  the  evidence  that  the 
accident  happened  undemeatb  aa  arc  elec- 
tric light,  and  if  yon  fnrttatt  believe  that  just 
before  tbe  accident  Switchman  Howell  hal- 
looed to  Switchman  Uttell  that  he^  Howell, 
would  pull  the  pin,  and  that  at  that  time 
Howell  was  on  the  southwest  cwner  of  tbe 
caboose,  or  on  the  ground  at  such  comw, 
and  if  you  further  believe  that  the  plaintiff 
WHS  then  on  top  of  the  caboose  and  heard 
tbe  same,  and  tiiat  he  thereby  knew  tiut  tbe 
car  next  to  the  caboose  was  to  be  unconpled 
therefrom,  the  platotiff  cannot  recover;  or  if 
you  believe  from  the  evidence  that  a  man 
ot  ordlnaiy  care  and  prudence,  before  at- 
tempting to  atep  tKom  said  caboose,  wonld 
have  looked  to  aee  which  car  was  to  be  un- 
coupled and  dropped  Into  tiie  'pocket;*  and 
that  by  such  looking  he  would  have  seen  that 
the  caboose  was  to  be  so  uncoiqded  and 
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dropped,  and  If  you  further  believe  from  the 
evidence  that  the  plaintiff  failed  to  ao  look 
before  stepping,  and  that  Buch  failure.  U 
MSij,  was  negligence,  as  that  term  Is  defined 
In  the  main  charge,  and  that  such  negligence, 
if  any,  caused  or  contributed  to  cause  the  ac- 
cident, yon  will  find  for  the  defendant"  Thla 
charge  was  upon  the  weight  of  the  evidence. 
It  also  took  from  the  Jury  the  right  to  de- 
termine whether  or  not  the  facts  stated  there- 
in would  constitute  negligence. 

4.  The  fourth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
the  following  special  charge:  "It  you  believe 
from  the  evidence  that  plalntlflF  knew,  or-  in 
the  exercise  of  ordinary  care,  that  Is,  such 
care  as  a  man  of  ordinary  prudence  under 
the  circumstances  would  have  exercised,  he 
would  have  known,  that  the  caboose  was  to 
be  dropped  loto  the  'pocket'  switch,  he  can- 
not recover,  and  you  will  find  for  the  de- 
fendant." This  charge,  so  far  as  applicable, 
was  embraced  in  the  main  charge,  and  hence 
there  was  no  error  In  refusing  the  same. 

5.  The  sixth  assignment  of  error  complains 
of  the  action  of  the  court  in  overruling  Its 
motion  for  a  new  trial  because  the  verdict 
Is  excessive.   The  appellee  was  28  years  and 

I  month  old  at  the  time  be  was  Injured,  and 
was  earning  590  per  month.  He  was  work- 
ing for  appeUant  nnder  his  second  contract 
of  employment,  and  had  less  than  two  years* 
experience  in  railroad  service.  His  injuries 
wer^  serious,  and  are  permanent.  He  had 
not,  up  to  the  time  of  the  trial,  which  was 

II  months  after  he  was  injured,  been  able  to 
walk  without  crutches.  Tho  ankle  Joint  of 
his  right  foot  Is  perfectly  atiff,  and  his  right 
foo*^  and  leg  ore  crooked.  A  part  of  tha 
larger  bone  of  the  lower  right  leg  has  been 
removed.  Six  Inches  of  the  remaining  por- 
tion of  this  bone  is  diseased.  The  appellee 
upon  the  trial  removed  his  shoe  and  stocking 
and  bandages,  and  exhibited  his  foot  and  1^ 
to  the  juiT,  He  testified:  "The  bone  of  my 
leg  came  ont  above  my  ankle,  the  two  bones 
of  my  leg  sticking  ont  at  a  point  8  or  4  inches 
above  my  ankle,  that  part  ao  sticking  out 
having  been  cut  off.  The  ankle  Joint  Is  stiff, 
and  I  cannot  move  It  at  all.  There  are  sores 
there  above  the  ankle  which  have  never  heal- 
ed. *  *  *  The  foot  and  leg  are  now 
crooked.  *  *  *  I  suffered  pain,  hurting 
worse  .at  night."  There  was  testimony  by  a 
physician  that  at  the  time  of  the  trial  he 
found  the  Iwnes  all  in  "a  chronic  Infiamed 
condition,  with  the  presence  of  suppuration, 
evidently  from  the  bone."  The  right  leg  Is 
1%  Inches  shorter  than  the  left.  While  the 
verdict  Is  large,  we  are  not  prepared  to  say 
It  Is  excessive.  It  is  not  so  large  as  to  In- 
dicate that  it  was  the  result  of  passion  or 
prejudice  on  the  part  of  the  Jury.  We  con- 
clude that  there  was  no  error  in  overruling 
the  motion  for  a  new  trial  herein  on  the 
ground  that  the  verdict  Is  excessive. 

Finding  no  error  in  the  record,  the  Jndg- 
ment  Is  affirmed. 


HOLMAN  et  al.  V.  PATTERSON.* 
(Court  ot  Civil  Appeals  of  Texas.   Jon.  28, 
iSOi.) 

^*ff™TNT— THACT  WITHIN  ORAMTED  TRACTT— 
BSTOPPBL— gVIDBNCB^-PTJDADINQ— 
DBBDS-^JUDaiOINT. 

1.  Id  on  action  for  a  right  ot  way  over  land 
suiTOUuding  the  plaintiff's,  the  answers  show- 
ing from  whom  the  d^lendants  d^ved  title 
wen  admissible  In  evidence  to  show  tiM  tacts 
thsnin  stated. 

2.  In  an  action  for  a  right  of  way  over  land 
surrounding  the  plaintiff's,  deeds  of  the  sur- 
rounding land  to  tbe  defendants,  their  execu- 
tion having  Iwmi  snflkdeotly  proven,  wan  ad- 
missible in  evidence. 

3.  In  an  action  for  a  right  of  way  over  land 
snrroundiog  the  plaintiff's,  the  plaintiff's  oral 
testimony,  In  harmony  with  the  defendants*  an- 
swers as  to  the  titia  of  the  snrrouuding  land, 
and  not  contradictory  to  the  terms  of  deeds  in- 
troduced In  evidence,  was  admtsdble. 

4.  Where  a  erantor  retains  a  tract  sorround- 
ed  partly  lij  the  tract  conveyed  and  partly  by 
land  of  a  stranger,  there  is  an  Implied  resMra- 
tion  of  a  right  of  way  over  the  land  granted. 

o.  That  a  grantor's  deed  of  laud  surrounding 
a  tract  which  he  retained  contained  terms  of 
general  warranty,  and  that  be  knowingly  per- 
mitted improvements  on  the  laud  granted  with- 
out assertmg  bis  right  of  way  over  it,  does  not 
estop  him  from  afterwards  claiming  the  rlgbt 
of  way. 

6.  lu  an  action  for  a  right  of  way  over  lan'l 
surrounding  the  plaintiff's,  a  judgment  toi  a 
passageway  10  feet  wid&  directing  the  sheriff 
to  remove  obstmctions  therefrom,  Is  not  erm- 
naons  as  eatablishlng'  a  road  for  public  on 
over  the  defmdants'  land. 

Appeal  from  District  Conr^  Dallas  Conn- 
tyi  T.  F.  Nash,  Judge. 

Action  by  Ed  M.  Patterson  against  J.  Q. 
Holman  and  others  for  a  right  of  way. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants appeal.  Affirmed. 

Saner  &  Saner,  for  appellonta.  Bandott>h 
Palme  and  W.  A.  Kemp,  for  appene& 

TALBOT.  3.  J.  K<  Patterson  and  Ub 
wife,  Sarah  K.  Patterson,  foEinerly  owned 
lots  Nob.  12,  1£.  18,  and  19  In  block  No.  229 
In  the  city  of  Dallas,  Tex.  On  the  26th  day 
of  August  they  conveyed,  by  deed  duly  exe- 
cuted, to  their  son,  Ed  M.  Patterson,  appellee 
herein,  all  of  said  lots  12  end  19,  and  a  strip 
13  feet  by  26  feet  off  the  rear  ends  of  tbe 
norttaeast  halves  of  said  Iota  Nob.  18  and  18. 
Lot  12  Ilea  contlgnons  to  and  northeast  of  lot 
18,  and  both  front  on  Boss  avenue;  and  lot 
19  lies  northeast  of  and  contiguous  to  lot  IS, 
and  immediately  south  of  lot  12;  and  lot  18 
lies  immediately  south  of  lot  IS,  and  both  18 
and  19  front  on  Can^  street.  There  is  no 
alley  between  the  rear  ends  of  lots  12  and  18 
and  18  and  19,  and  the  fractional  lot  18  feet 
by  20  feet,  being  taken  from  the  rear  aids  of 
lots  18  and  18,  Is  about  midway  between 
Ross  avenue  and  Camp  street,  and  is  wholly 
surrounded  by  lots  12  and  19  tm  the  north- 
east and  tiie  balance  of  lots  13  and  18  on 
north,  south,  and  west.   Said  lots  12  and  19 

*B«liearins  denied  Febrour  20,  mu,  and  writ  of  er- 
ror deoleA  by  Suiweme  Court. 
T  4  See  Bammenta,  vol.  17,  Cent  Dig.  i  69. 
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and  13  and  18  are  abont  BO  ftet  wide  by  100 
feet  long  ea^  In  conreTlns  lota  12  and  19 
and  the  fnctkmal  lot  18x26  feet  to  appellee, 
tbe  aald  J.  M.  Patteraop  and  wife  reserred 
to  themaelTOS  a  "Ufe  Intereatf'  therein. 
What  this  "life  Intoevt?'  was,  more  than  the 
ezpresBlon  Indicates,  does  not  appear.  On 
the  8th  day  of  March,  1901,  3.  H.  Patterson 
and  wife  and  appellee,  Ed  M.  Patterson,  by 
separate  warranty  deedSi  conTeyed  to  appel- 
lants 3.  Q.  Holman  and  Annie  W.  Holman 
said  lots  12  and  10,  and  at  this  time  hU 
fractional  lot  was  surrounded  with  a  fence. 
Prior  to  this  last  date  appellants  Holman 
and  Hughes  had  bought  all  of  said  lots  18 
and  18,  except  appellees  fiacttonal  part 
thereof,  from  parties  to  wbom  J,  M.  Patter- 
son and  wife  had  ctmTeyed.  On  June  4, 
1902,  J.  H.  Patterson  and  his  wife,  Sarah  B. 
Patterson,  by  quitclaim  deed,  conveyed  to 
appellee,  Bd  H.  Patterson,  all  the  Interest 
they  had  reserved  or  had  In  and  to  said 
fractional  lot  18x25  feet.  At  the  date  ofthe 
Institntlon  of  this  suit  appellee,  Ed  M.  Pat- 
terson, was  the  sole  own«  of  the  said  parcel 
of  land  18  feet  by  25  feet,  the  said  Holman 
and  wife  were  the  owners  of  said  lots  12  and 
19,  and  the  said  Holman  and  Hughes  were 
the  Joint  owners  of  the  remaining  portion  of 
said  lots  18  and  18.  Appellanto  had  bnllt 
upon  said  lota  owned  by  them  bams  and 
sheds  of  the  approximate  value  of  81,500, 
and  were  using  the  same,  among  other 
things,  for  a  lumber  yard.  Some  part  of  the 
sheds  or  bams  built  by  appellants  Holman 
and  Hughes  extended  over  on  lota  12  and  19, 
and  between  said  lote  and  appellee's  frac- 
tional lot,  and  appelant  Hughes  owned  a 
.half  Interest  In  said  sheds.  Before  this  suit 
was  brought  appellanto  had  inclosed  the  en- 
tire property  with  a  fence,  rented  a  part  of  It 
to  appellant  Chick,  and  appellee's  Ingress 
and  egress  to  and  from  bis  said  fractional 
lot  was  entirely  cut  off.  There  was  no  ex- 
press reservation  or  mention  of  a  right  of 
way  in  appellee's  deed  to  appellanto  Holman 
and  wife  for  lots  12  and  19,  nor  In  any  of  the 
deeds  conveying  the  property  mentioned. 
Being  desirous  of  building  a  house  on  his 
aald  fractional  lot,  and  having  been  refnsed 
admission  to  the  same,  appellee  brought  this 
suit  and  prayed  the  court  In  the  event  ap- 
pellants refused  to  point  out  a  way,  that  the 
court  grant,  define,  and  establish  for  bis  use 
a  right  of  way  over  appellants'  lands,  as  sug- 
gested and  described  In  bis  petition.  All  tbe 
appellants  answered  by  general  demurrers, 
special  exceptions,  and  general  denial.  Hol- 
man and  wife  pleaded  specially.  In  substance, 
that  they  owned  said  lots  12  and  19,  and  an 
undivided  one  half  interest  in  said  lots  18 
and  18,  and  that  appellant  Hughes  owns  the 
other  half  Interest;  that  they  bad  bought  tbe 
same  from  different  parties,  and  bad  no  no- 
tice of  any  claim  of  right  of  way  by  appel- 
lee; that  none  had  been  asserted;  and  that 
their  Interest  in  lota  18  and  18  had  been 
bought  from  adverse  parties  to  platotltC;  that 


appellanto  Holman  and  wtCe-  bad  bon^t  loto 
12  and  19  from  appellee,  paying  Um  ttaerefttr 
the  sum  of  83.000,  and  receiving  fvcnn  him  a 
general  warranty  deed;  that  wpellee  knew 
app^lanto  were  making  valuable  ImproTe- 
mento  on  the  prop^ty,  asserted  no  right  to 
a  way  over  thtfr  pn^perty  to  Us,  and  Is 
estopped  now  to  claim  snob  way.  Tbey  set 
up  their  improv^ents,  and  asked  Jndgmoit 
for  Uielr  damages  In  case  a  right  of  way  was 
estoblished  as  prayed  for  by  aK»ellee.  Ap- 
pellant J.  y.  Hughes,  In  addition  to  his  gen- 
eral and  special  demurrers,  pleaded  that  he 
owned  an  undivided  ons-baU  Interest  tai  said 
kito  18  and  18^  and  that  be  bought  tbe  same 
for  m  valuable  conaldentlQn,  In  good  taltb, 
from  advose  parties  to  appellee  wtttiont  no- 
tice; ttiat  be  acquired  said  property  prim 
to  the  time  that  appellee  aU^es  he  acqvlied 
bis;  that  appellee  owned  land  through  wbich 
he  could  have  reserved  a  right  of  way  to  bis 
pn^erty,  but  that  be  had  sold  it  to  otber 
parties;  tbat  .he  bad  wected  valnable  Im- 
provements, wbicA  woQld  be  destroyed  if  tlie 
right  of  way  was  granted  to  appeUee,  and 
prayed  in  suob  event  be  recover  his  damages. 
Appellant  Chick  pleaded  specially  tiiat  be 
had  for  a  valnable  considMmtkm,  and  without 
notice  ct  any  claim  on  the  part  of  appellee 
to  the  right  of  way  sought,  leased  certain 
buildings  and  premises  from  his  cod^end- 
ants,  and  that,  if  such  right  et  way  was 
established,  it  would  disturb  him  of  his  lease, 
and  damage  him  8650,  and  prayed  Judgment 
for  that  amount  in  the  event  such  r^ht  of 
way  waa  granted.  The  case  was  tried  be* 
fore  the  court  without  a  Jury,  and  Judgment 
rendered  in  favor  of  appdiee  for  a  road  or 
passageway  10  feet  wide  through  said  lot 
19,  belonging  to  appellanto  Holman  and  wlfe^ 
extending  to  Camp  street,  as  defined  in  ap- 
pellee's petition,  and  directing  the  sherUf 
to  remove  obstructions  therefrom,  and  tbat 
costo  of  suit  be  taxed  against  appellants,  end 
they  recover  nothing  on  their  pleas  for  dam* 
ages. 

There  was  no  error  in  the  action  of  the 
court  In  admitting  In  evidence,  over  the  ob- 
jections of  appellants,  their  answers,  tbe 
several  deeds  offered,  and  tbe  oral  testimony 
of  appeUee.  Appellants  J.  Q.  Holman  and 
wife  and  J.  V.  Hughes  had  specially  plead- 
ed their  title  and  ownership  of  all  the  land 
adjolntog  and  surrounding  appellee's  lot.  and 
the  appellant  Chick  that  his  possession  was 
as  Irasee  of  said  Holman  and  Hughes,  and 
their  answera  were  competent  evidence  to  be 
considered  in  the  establishment  of  such  facts. 
The  execution  of  the  deeds  was  sufficiently 
proven,  and  the  oral  testimony  of  appellee 
was  In  harmony  wltta  the  allegations  of  ap- 
pellanto* answen,  and  not  contradictory  of 
the  terms  and  contento  of  said  deeda.  Be- 
sides, appellant  J.  Q.  Holman  testified  at 
his  own  Instonce  and  the  instance  of  tbe 
other  appellants  that  be  bad  bought  from 
appellee,  receiving  therefor  a  warranty  deed, 
said  lots  Nos.  12  and  10;  tbat  he  and  ai^el- 
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lant  Hngbes  owned  all  of  Mid  18  and  18,  ex- 
cept the  part  dalmed  by  appellee;  and  tbat 
appelant  Ohldc  liad  leaeed  a  part  of  ttae 
premlsea,  but  had  abandoned  Us  lease  two 
montbe  before  the  trial. 

It  Is  well  establlBbed  tiut  when  the  owner 
■of  a  pared  of  land,  which  la  wholly  snr- 
roimded  by  other  lands  owned  hy  himself, 
or  partly  by  land  owned  by  blmstf  f  and  part- 
ly land  of  a  stranger,  sells  It  to  another, 
a  way  of  necessity  arises  to  the  grantee, 
and  he  Is  entitled  to  a  right  of  way  through 
tile  land  of  the  grantor  to  arrive  at  the  lai^ 
so  purchased.  This  right,  It  is  said,  is  an 
Incident  to  the  grant,  and  need  not  be  ez- 
presHly  granted  In  the  deed;  tiiat  It  Is  Im- 
pliedly granted  in  tfae.doMl  1^  which  the  land 
sold  Is  conveyed,  and  is  an  ajntUcatlon  ot  the 
pilndple  that  whenerer  one  conveys  prop- 
erty he  also  conveys  whatever  Is  necessary 
for  its  ben^dal  use  and  enjoyment  The 
title  ta  the  stdl  remains  In  the  owner,  and 
the  right  to  the  way  ceases  whenever  the 
necessity  no  longer  exists.  It  is  also  well 
settled  that  the  ssme  rale  will  apply  if  the 
grantor  retains  the  Inside  or  Interior  and  con- 
veys the  exterior  land.  In  the  case  of  Ool- 
llDB  V.  Prentice,  15  Conn.  43,  S8  Am.  Dec.  61, 
it  Is  said:  "The  way  in  the  one  case,  In  con- 
templation of  law,  is  granted  by  the  deed, 
and  in  the  other  case  la  reserv^  For  the 
law  wlU  not  presume  that  it  was  the  inten- 
tiott  of  the  parties  that  om  should  convey 
land  to  the  other  In  such  manner  tbat  the 
grantee  could  derive  no  benefit  from  the  con- 
veyance; nor  tbat  he  should  so  convey  a  por- 
tion as  to  deprive  himself  of  the  enjoyment 
of  the  remainder.  The  law  under  such  di^ 
cnmstances  will  give  effect  to  the  grant  ac- 
cording to  the  presumed  Intent  of  the  par- 
ties.** See,  also,  Alley  v.  Carleton,  29  Tex. 
74,  94  Am.  Dec.  260;  Eraegel  et  ux.  v^ 
Nltschmann  CFex.  Olv.  App.)  40  S.  W.  68; 
Am.  dc  Vixig.  Bnc.  of  Law,  97;  Seymour  v. 
Lewis,  18  N.  3.  Eq.  444,  78  Am.  Dec.  108; 
Pierce  v.  Selleck,  18  Conn.  828;  Brigham  v. 
Smith,  4  Gray,  287,  64  Am.  Dec  76.  Apply- 
ing the  princlpleshere  annonnced  to  the  facts 
of  this  case.  It  must  be  held  tbat  a  way  of 
necessity  in  the  use  and  enjoyment  of  ap- 
pell^'s  property  has  arisen  to  him,  and  that 
such  way  was  Impliedly  reserved  over  lots 
12  and  19  In  the  deed  by  vhltb  said  lots 
were  conveyed  to  appellants  Holman  and 
wife.  That  the  deed  of  conveyance  to  ap- 
pellanta  contained  terms  of  general  warran- 
ty, and  the  appellee  may  have  known  that 
appellants  were  making  Improvements  upon 
the  lots,  and  asserted  no  right  of  way  at  the 
time,  does  not  vsry  Ibe  rale.  The  principle 
of  estoppel  Invoked  is  not  applicable.  The 
right  to  this  way,  however,  is  but  an  inddent 
to  the  estate  granted  appellants,  and  must  be 
restricted  to  a  necessary  and  reasonable  use 
of  said  way  by  appellee  In  going  to  and  from 
bis  said  property. 

Tbe  complaint  urged  to  the  Judgment  of 
Vie  court  below  to  the  effect  that  the  same 


established  a  road  fur  public  use  Is  sot  sos- 
tained  by  tbe  record.  Tbe  Judgment  does 
no  mmre  than  grant  an  easement  to  appdlee 
of  ingress  and  egress  to  and  from  his  lot  of 
land,  and,  the  appellants  having  declined  to 
suggest  or  designate  where  snch  way  should 
be  located,  the  same  Is  defined  by  tbe  Judg- 
ment, and  no  greater  right  is  c<mferred  than 
Is  consistent  with  tbe  law  upon  the  subject. 
Tbe  Judgment  wherein  it  provides  for  tbe  re- 
moval of  obstructions  to  the  use  ttf  the  ease- 
ment granted  most  be  constraed  to  mean 
simply  the  opening  of  said  way  by  tiie  sb«> 
iff;  and  not  the  expenditure  of  wotk  and 
money  thereon  by  him  for  Its  betterment. 

Assignments  not  discussed  have  been  con- 
sidered, with  the  conclusion  reached  that  no 
reveralble  error  Is  therein  shown. 

The  Judgment  of  tiw  oonrt  below  Is  af- 
flnned. 


HOOKS  ft  HIKES  v.  PAFFOBD  et  si. 
(Ooort  of  Civil  Appeals  of  Texas,   Feb.  18, 

1904.) 

rRAUDULBNT  OONVIDTANCES— BONA  FIDE  PUR- 
CHASER —  SELLER'S  INTENT  —  SUSPICION  — 
STOCK  OF  aOODS-WRONOFUL  LEVY— DAM- 
AOBS-WITN^3B8-^BU8— BVIDBNGB  —  PRBJ- 
UDICIAIi  ERROR. 

1.  Wh«re,  in  ao  acti<Hi  by  H.  and  another  ttx 
an  alleged  illegal  levy,  It  a[4>eared  that  a  cer- 
tain assQtUt  had  been  committed  on  a  train  on 
which  witness  and  H.  were  riding,  which  as- 
sault was  onprovohed,  ud  bad  been  tbe  snb- 
Ject  of  mnch  conrnmit  lu  the  coanty,  it  was 
prejndidal  error  for  the  court  to  permit  de- 
fendants to  prove  on  crosH-examinatloa  of  aach 
witness,  who  had  preTionsIy  stated  that  he  was 
a  special  fri^d  of  H.,  that  he  was  od  the  trahi 
with  him  at  the  time  of  snch  assault,  for  Uie 
pnrpoee  of  proving  Buch  friendship. 

2.  Where,,  in  an  action  for  wrongful  levy,  it 
was  claimed  that  plaintiffa'  purchase  of  tbe 
goods  levied  on  was  fraudulent  as  to  creditors 
of  the  seller,  evidence  that  the  seller's  reputa- 
tion for  paying  his  debts  in  the  place  where  the 
sale  was  made  was  good  was  aunlssible  on  the 
issue  of  plaintilV  knowledge  or  notiee  of  tiie 
Bella's  Insolvency. 

3.  Where  a  sheriff  took  possession  of  a  build- 
ing rented  by  plaintiffs  to  use  in  connection 
with  certain  goods  pundiased,  which  the  sheriff 
levied  on  as  the  property  of  the  .sella',  and  the 
sheriff  Dsed  the  boiiding  until  he  had  disposed 
of  the  goods,  and  for  a  period  longer  than  was 
necessary  to  make  an  inventory  thereof,  he  was 
liable  to  plaintiffs  for  the  rent,  without  regard 
to  the  validly  of  the  sale  of  the  goods  levied  on. 

4.  InstmctionB  that  If  a  buyer  of  goods  is  ig- 
norant of  the  Insolvency  of  toe  seller,  and  has 
no  reason  to  believe  him  Insolvent,  and  does  cot 
know,  or  bas  no  knowledge  of  such  facts  as 
would  be  calculated  to  "create  a  suspicion," 
that  the  ■eller's  purpose  In  making  the  sale  Is 
to  defraud  bis  creditors,  and  a  valuable  consid- 
eration is  paid  for  the  pn^r^  sold,  the  sale  is 
valid,  were  erroneous;  a  mere  suspicion  being 
InsalOcient  to  charge  the  buyer  with  notice  of 
the  seller's  fraud. 

5.  An  instruction  that  If  die  sellw  had  or- 
dered certain  coal  delivered  to  p^ntHEs  after 
they  had  purchased  the  goods  and  taken  pos- 
session, and  plaintiffs  paid  for  tite  coal,  they 
were  entitled  to  recover  the  value  thereof,  as 
against  the  sheriff  and  sureties  on  his  liond, 
was  imprc4>er]y  refused. 


fa  Sm  naodolent  OoaveiaaeM,  toL  M,  Cent. 
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6.  Where  a  stock  of  liquors  and  a  salooo  11- 
«eaiM  wen  lold  to  plalntUra,  and  were  Uiereafter 
wroD^follr  levied  oa  as  the  - property  of  the 
aellN-,  by  reason- of  which  plaintiffs  were  ren- 
dered nuable  to  carry  on  busiDefis  under  the 
license,  which,  under  the  law,  was  worthless  to 
any  one  bat  plaintiffs,  they  were  entitled  to  re- 
cover the  valae  of  the  license,  as  part  of  their 
damage  for  such  wrongful  levy. 

7.  Vrherei  by  reascHi  of  a  wrongful  levy  cMi  a 
stock  of  KOods  belonging  to  plaintiffs,  they  were 
preroited  from  pursuing  tneir  busiuesa,  they 
were  entitled  to  recover,  as  part  of  their  dam- 
ages, the  reasonable  value  of  deik  hire  con- 
tracted for,  which  they  were  compelled  to  pay. 

Appeal  from  District  Court,  Ctollin  Ooonty; 
Bice  Maxey,  Judge. 

Action  by  Hooks  &  Hines  against  J.  W. 
Pafford  and  others.  From  a  Judgment  in 
favor  of  detendanta,  plalntltts  appeal.  Re- 
versed. 

Oamett  &  9mlth,  for  appellants.  Aber- 
nattay  &  Mangnm,  for  appellees. 

BAINEY.  J.  On  March  17,  1900,  appel- 
lants purchased  of  C.  H.  Miller  a  certain 
stock  of  merchandise,  consisting  of  liquors, 
cigars,  etc.,  and  took  possession  of  same. 
About  one  week  thereafter,  appellee,  sheriff 
of  Collin  county,  by  his  deputy,  seized  said 
property  by  virtue  of  certain  writs  of  at- 
tachments issued  In  suits  brought  by  Miller's 
creditors  against  him.  Neither  the  goods 
nor  the  proceeds  were  ever  returned  to  appel- 
lants. The  bouse  in  which  the  goods  were 
situated,  and  which  had  beer  rented  by  ap- 
pellants from  one  Seay,  was  also  taken  pos- 
seatdon  of  by  said  deputy,  and  appellants 
were  deprived  of  the  possession  and  use 
thereof  for  about  two  months.  This  suit 
was  brought  by  appellants  against  Pafford, 
sheriff,  and  the  sureties  on  his  official  bond, 
to  recover  for  the  value  of  the  goods,  the 
use  of  the  house^  and  the  value  of  plaintiffs' 
retail  liquor  dealer's  license,  which.  It  was 
alleged,  were  seized  and  never  returned  to 
plaintiffs;  also  to  recover  clerk's  hire  plain- 
tiffs were  compelled  to  pay  their  clerks  dur- 
ing the  time  said  bouse  was  so  held.  The 
defendants  defended  on  the  ground  that  the 
sale  to  plaintiffs  was  made  in  fraud  of  cred- 
itors, and  therefore  void.  On  hearing,  Judg- 
ment was  rendered  for  defendants. 

The  appellants  complain  of  the  action  of 
the  court  in  permitting  the  defendants,  on 
cross-examination  of  plaintiffs'  witness  Sam 
McKlnney,  to  prove  by  said  witness  that  he 
was  on  the  train  with  Hooks  at  the  time  an 
assault  was  made  on  one  Dial.  The  assault 
was  In  no  way  pertinent  to  any  Inquiry  in 
the  case,  and  the  only  purpose  this  testimony 
could  subserve  was  to  discredit  the  said  wit- 
ness by  showing  his  friendship  for  plaintiff 
Hooks.  Witness  had  stated  In  reply  to  de- 
fendants' Inquiry  that  he  was  a  special 
friend  of  Hooks,  and  the  fact  of  his  being 
present  at  the  time  of  the  assault  was  Im- 
material, We  understand  that  the  bias, 
prejudice.  Interest;  etc.,  of  a  witness,  may 
be  shown      proof  of  collateral  matter;  but. 


where  the  witness  admits  anch  state,  tben 
the  proof  of  collateral  matter  to  ataow  audi 
state  becomes  immaterial. 

It  la  Insisted  by  appellees  that  said  testi- 
mony was  barmleas.  Possibly  so.  Consid- 
ered abstractly.  It  would  seem  so.  But  It 
appears  ftom  the  bill  of  exertions  that 
plaintiffB'  counsel,  when  objecting  to  said 
testimony,  stated  to  the  court,  in  effect,  that 
the  assault  bad  been  pabliahed  In  every  ita- 
per  in  the  county;  that  there  had  been  vari- 
ous trials  in  the  courts  of  Collin  and  Hunt 
counties,  and  appeals  to  the  Court  of  Crim- 
inal Appeals,  and  the  matter  had  been  repub- 
lished; tliat  it  was  a  matter  of  general 
knowledge  tbronghont  Collin  county,  and 
was  an  unprovoked  assault  Taking  this 
statement  as  true,  we  are  unable  to  say  Uiat 
said  testimony  was  harmless. 

It  was  also  error  for  the  court  to  exclude 
evidence  offered  by  plaintiffs  to  show  that 
the  reputation  of  MUler  in  McKlnney  for 
paying  his  debts  was  good.  The  good  faith 
of  plaintiffs  In  purchasing  the  goods  was  an 
Issue,  and  there  was  evidence  to  the  effect 
that  MUler  was  Insolvent  Whether  plain- 
tiffs knew  or  were  pat  upon  Inqnlxy  as  to 
such  tnsolveney  was  a  matralal  inquiry,  and 
the  r^utatlon  of  Miller  in  McKinney  for 
paying  his  debts  was  a  circumstance  perti- 
nent for  the  Jury  to  consider.  Mr.  Greenleaf 
says:  "Where  purchasers'  knowledge  or 
Ignorance,  In  good  faith,  of  the  transferror's 
Insolvency,  Is  in  Issue,  the  transferror's  repu- 
tation as  to  solvency  or  Insolvency,  If  within 
the  same  community.  Is  admissible  to  Indi- 
cate the  purchaser's  state  of  mind."  Section 
14p.  p.  68. 

On  the  issue  of  the  right  of  plaintlffa  to  re- 
cover for  the  rent  of  the  honse,  the  court  In 
his  charge,  made  the  recovery  d^nd  upon 
whether  or  not  the  plaintiffs  knew  or  were 
put  upon  inquiry  of  Miller's  Insfdvency,  his 
Intention,  and  the  fraudulent  transaction. 
This  was  error.  The  right  to  recover  did  not 
d^end  "apou  the  character  of  the  transac- 
tion between  plaintiffs  and  MUler.  If  plain- 
tiffs had  rented  the  house  "Yrom  Seay,  and 
the  deputy  sheriff.  In  levying  the  writs  of  at- 
tachment took  possession  of  the  hous^  and 
retained  the  possession  thereof  until  he  dis- 
posed of  the  goods,  then  the  plaintiffs  would 
be  entitled  to  the  rents  for  that  time.  Of 
course,  holding  the  house  for  a  reasonably 
sufficient  time  to  seize  and  make  an  InTon- 
tory  of  the  goods  would  create  no  liability. 
A  day  or  so  would  doubtless  have  been  suffi- 
cient for  this  purpose  in  this  Instance. 

The  third  paragraph  of  the  court's  charge 
Is  as  follows: 

"If  a  purchaser  be  Ignorant  of  the  Insol- 
vency of  a  seller,  and  has  no  reason  to  be- 
lieve such  to  be  bis  condition,  and  does  not 
know,  or  have  any  knowledge  of  such  fticts 
as  would  be  calculated  to  create  a  suspicion, 
that  the  purpose  of  the  seller  is  to  hinder,  de- 
lay, or  defraud  his  creditors,  and  tbe  pur- 
chaser pay  a  valnable  con^eration  for  the 
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pmpertf  mM,  then  the  Bale  Is  valid,  what- 
erer  maj  have  been  the  Intention  of  the 
■eller,  and  although  creditors  of  the  seller 
may  be  defrauded,  hindered,  or  delayed  In 
the  collection  of  their  clalmB." 

In  the  eighth  paragraph  of  the  charge  the 
court  again  tells  the  Jory  that  the  burden 
was  on  the  defendants  to  show  that  the  sale 
of  the  pn^>erty  was  made  with  the  Intent  on 
the  part  of  Miller  to  hinder,  delay,  or  de- 
(nod  his  creditors,  and  the  plaintiffs  knew 
vt  inch  intend  or  knew  some  facts  m*  clr- 
emnfltances  that  would  have  excited  In  the 
mind  of  an  ordliiarlly  prudent  man  a  suspicion 
of  such  Intent  Appellants  complain  of  that 
portion  of  paragraph  3  which  Informs  the  ju- 
ry that,  without  "knowledge  of  such  facts  as 
would  be  calculated  to  create  a  ausplclon  that 
the  purpose  of  the  seller  Is  to  hinder,  delay, 
or  defraud  creditors,"  etc.,  the  sale  would 
be  Talld.  To  affect  a  purchaser  with  notice, 
there  must  be  something  more  than  the  pos- 
H^lon  of  "facts  as  would  be  calculated  to 
create  a  suspicion"  of  the  seller's  Intent  If 
he  did  not  know  of  the  Intent,  then,  to  con- 
stitute notice,  he  must  be  In  possession  of 
facts  and  circumstances  such  as  would  put 
an  ordinarily  prudent  person  upon  Inquiry, 
which,  by  the  use  of  proper  diligence  on  his 
part,  would  lead  to  a  knowledge  of  such  In- 
tention. A  purchaser  might  be  In  possession 
of  facts  that  would  create  a  suspicion  as  to 
the  seller's  fraudulent  intent  but  which  by 
the  use  of  proper  diligence  would  not  lead  to 
a  knowledge  of  such  Inteutfon.  Of  course, 
if  he  knew  facts  which  would  excite  the  sus- 
plsion  of  a  man  of  ordinary  prudence,  and 
put  him  upon  Inquiry,  and  by  the  use  of  dil- 
igence would  discover  the  fraudulent  intent, 
then  he  would  be  chai^^ed  with  notice.  The 
charge  was  calculated  to  mislead,  in  that  it 
did  not  fully  state  the  law,  as  Indicated. 

The  court  erred  In  refusing  appellants' 
tenth  requested  Instruction,  which  U  as  fol- 
lows: "You  are  instructed  that  If  you  find 
end  believe  from  the  evidence  that  Miller 
had  ordered  the  coal  testified  to  In  the  evl- 
decce,  and  that  the  same  was  delivered  to 
Hooks  &  Hinea  after  they  had  purchased  the 
stock  of  goods  In  questiou,  and  had  taken 
possession  of  the  stock  of  goods,  and  that  tbe 
plaintiffs,  Hooka  &  Hlnes,  paid  for  the  coal, 
then  you  are  instructed  that  tbe  plaintiffs 
are  entitled  to  recover  for  the  value  of  the 
coal,  as  against  the  sheriff  and  the  sureties 
upon  his  bond."  This  charge  embraced  a 
correct  proposition  of  law,  was  applicable  to 
tbe  facts,  and  should  have  been  given. 

Appellants  complain  of  the  exclusion  of 
testimony  offered  to  prove  the  value  of  their 
state,  county,  and  municipal  licenses  as  re- 
tail liquor  dealers,  which  plaintiffs  allege 
were  lost  to  them  by  tbe  Illegal  seizure  of 
the  goods,  house,  etc.  We  think  this  was 
competent  evidence,  under  the  pleadlugs  of 
plaintiffs.  It  was  shown  that  the  licenses 
bad  l>een  transferred  to  plaintiffs  by  Miller, 
and  under  the  law  tbey  were  worthless  to 
788.W.-68 


any  one  else.  If  plaintiffs  were  bona  fide 
purchasers  of  tbe  goods,  and  tbe  effect  ct  the 
seizure  of  the  goods  was  to  render  plalutlfCs 
unable  to  carry  on  business  under  such  li- 
censes, then  plalnttftfl  were  entitled  to  re- 
cover the  value  of  the  licenses  of  which  they 
were  deprived  by  the  wrongful  levy.  If,  on 
the  other  hand,  plaintiffs  were  not  purchasers 
in  good  faith,  then  the  goods  were  subject 
to  the  writs  of  attachment,  and  plaintiffs  are 
not  entitled  to  any  damages  resulting  to  them 
by  reason  of  the  levy  on  the  goods.  Or,  If 
the  holding  of  the  house  by  the  sheriff  pre- 
vented plaintiffs  from  pursuing  their  business 
under  said  license,  then  they  were  entitled 
to  recover  the  reasonable  value  to  them  of 
the  licenses  during  the  period  the  house  was 
unlawfully  detained. 

There  is  testimony  showing  that  no  levy 
was  made  on  the  licenses,  and  the  deputy 
knew  nothing  of  them.  If  this  is  true,  the 
mere  fact  that  the  licenses  were  stuck  up  In 
the  building  during  the  time  It  was  held  toj 
the  sheriff  would  not  entitle  plalDtlffa  to 
damages. 

The  court  also  erred  in  excluding  tbe  val- 
ue of  clerk's  hire  that  plaintiffs  allege  they 
were  compelled  to  pay,  etc  If  the  levy  was 
unlawful,  and  rendered  plaintiffs  unable  to 
pursue  business,  or  if  tbe  holding  possession 
of  the  house  rendered  them  unable  to  do  so, 
and  such  Illegal  levy  or  such  possession  made 
it  necessary  for  plaintiffs  to  pay  clerks  with 
whom  they  had  contracted,  and  It  was  un- 
avoidable, then  plaintiffs  would  be  entitled 
to  recover  for  the  reasonable  amount  so  paid. 
PlalntlflB  specially  alleged  the  loss  of  license 
and  tbe  payment  of  clerk's  hire,  and  the  right 
to  recover  therefor  d^)ends  i^n  the  testi- 
mony Introduced  under  ttw  law  aa  above  In- 
dicated. 

For  the  reasons  Indicated,  tha  jDdgnmt  li 
reversed,  and  cause  remanded. 


BATH  V.  HOUSTON  ft  T.  a  BY.  CO.  et  al.» 

(Court  of  OlvU  i^ipeals  of  Texas.   Jan.  9, 

1604.) 

CARRIERS— INJURY  TO  COTTON— BVIDBNCB- 
ADHISSIBILITT— OPINION  EVIDBNCB(-H  ARM- 
LESS BRROR-RBHARKS  OF  COURI^AFFBAL- 
STATBOfBNT  OF  FACTS— PRESDHPTI ON. 

1.  Under  Rev.  St  1885,  art  998,  glHng 
Courts  of  Civil  Appeals  power,  on  affldaTlt  to 
ascertain  soch  matters  of  fact  as  may  be  uecea- 
sary  to  the  proper  exerdsa  of  their  jorisdic- 
tion,  Biich  courts  cannot  consider  affidavits  by 
appellant's  counsel  and  the  trial  Judge,  re- 
spectively, that  a  proposed  statement,  of  facts 
was  Bubmltted  to  respondent's  counsel,  who  de- 
clined to  agree  thereto,  and  that  the  Judge,  aft- 
er correcting  the  proposed  statement  adopted 
it  as  fooQd  In  -the  record. 

2.  Rev.  8t  1885,  art.  1879.  reqaires  the  trial 
judge  to  make  up  the  statement  of  facts  on  ap- 
peal only  In  case  the  parties  fail  to  agree.  A 
statement  of  facts  bore  merely  the  approval  and 
signature  of  the  trial  judge,  but  stated  that  It 
contained  all  tbe  testfrnony,  and  was  filed  In 
doe  time.  EM,  that  a  disagreement  ot  the  par> 
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tim  authorising  th«  Judge  to  make  op  Uw  itato- 

ment  would  be  presumed. 

3.  In  an  action  against  carrien  for  injniies 
hf  water  to  a  ahipment  ot  cotton  bj  both  rail- 
waj  and  ahin,  plaintiff  offmd  midenee  to  show, 
aa  against  defendant  initial  carriw,  a  railroad 
company,  tliat  the  cotton  was  deliTered  to  the 
railroad  dry,  and  waa  sprinkled  on  the  car*. 
The  railroad  introduced  erideDce  to  show  that 
the  cotton  was  exposed  to  rain  before  ship- 
ment, and  was  receipted  for  by  the  mate  of  the 
Teasel  on  which  It  waa  shipped  as  "in  good  or- 
der.** Plaintiff  showed  that  the  cotttm  was  not 
exposed  to  water  in  the  vessel,  and  that  on  its 
arrival  it  was  found  damaged  by  freeh  water, 
and  offered  the  deposition  of  the  mate  that 
some  of  the  cotton  carried  by  the  Tessel  was 
wet  when  loaded,  though  he  did  not  know  it  was 
that  in  Question,  and  that,  as  a  rule,  cotton 
was  receipted  for  as  in  "good  condition"  if  It 
was  apparently  so,  or  not  damaged  too  much. 
Seli,  that  exclusion  of  the  deposition  was  uror. 

4.  One  ot  the  objections  to  the  deposition  be- 
ing tliat  the  words  "good  order,"  in  the  receipt, 
were  not  eqnivalent  to  "good  condition,"  In  the 
depoaitioo,  a  remark  of  the  court,  in  excluding 
the  deposition,  that  he  did  not  tlunk  the  words' 
had  any  commercial  meaning,  bnt  tiiought  th^ 
meant  wbat  they  said,  was  arroaeous,  as  « 
comment  on  the  evidence. 

5.  Objections  not  made  to  evtdanec  nt  trial 
cannot  be  considered  on  appeaL 

6.  Slxdndon  of  the  o^uion  of  a  opalUled  ex- 
port was  hannlei^  where  he  teatiled  on  the 
same  point  as  a  matter  of  fact. 

7.  In  an  action  against  carriers  for  Injuries 
bj  water  to  a  ibipmoit  ot  cotton  br  both  rail- 
way and  ship,  In  whidi  the  Initial  carrier,  a 
railroad,  claimed  that  the  cotton  was  Injured  by 
rain  before  being  received  by  it,  and  also  that  it 
was  receipted  for  by  the  ship's  mate  as  in  good 
ordn,  opmlon  evidence  that  it  could  not  have 
been  In  good  order  when  received  br  the  ship, 
and  that  It  would  he  damaged  less  1^  bdng 
handled  by  a  railroad  company  for  two  or  three 
days  than  by  being  exposed  for  tliree  mouthp 
In  the  opm  air,  was  properly  excluded  as  in- 
vading the  provhice  of  the  jniT' 

Appeal  from  District  Court,  Tarrant  Oonn- 
ty;  M.  B.  Smith,  Jndge. 

Action  by  Felix  P.  Bath  against  the  Hons- 
ton  &  Texas  Central  Railway  Company  and 
otbers.  From  a  Judgment  tor  defendants, 
plaintiff  aiweala.  Eeretsed. 

Prewett  ft  Smltb  and  A.  M.  Carter,  for  ap- 
pellant Stanley,  Spotrnta  ft  l^mpson,  for 
appellees. 

CONNEB,  O.  J.  Bnlts  were  Instituted  by 
appellant  against  the  appellees  severally  for 
damage  to  cotton  shipped  from  Ennis,  Tex., 
to  Oalveaton,  Tex.,  and  thence  by  vessel  to 
Liverpool,  Ekigland.  The  sulta  were  con- 
solidated, and  the  trial  resulted  In  a  verdict 
and  Judgment  for  appellees,  from  wblcb  this 
appeal  has  been  prosecuted. 

We  are  met  in  the  outset  with  an  objection 
on  the  part  of  appellees  to  a  consideration 
of  the  principal  assignments  of  error  on 
the  ground  that  there  Is  no.  statement  of 
facts,  such  as  required  by  law,  contained  In 
the  record,  and  It  will  be  necessary  for  us 
first  to  dispose  of  the  question  thus  present- 
ed. There  Is  wbat  purports  to  be  a  state- 
ment of  tRctM  found  In  the  transcript,  but 
sucb  statement  Is  not  signed  by  any  attor- 
ney, and  has  Immediately  following  its  com- 


chndon  only  tbm  following  IndoneoMiit  em 
the  part  of  the  trial  Jndga,  tIi.:  "ApproredL 
Iflke  BL  Smltii,  Jndge."  Tin  statement  ap- 
pears to  have  been  duly  filed  In  flie  txlal 
court,  and  tbe  «ily  obJectUma  therrte  axe  tbat 
**the  pniported  statement  of  tacts  la  tbe  rec- 
wd  Is  not  signed  by  tbe  attcaneya  tor  alttier 
party,  and  there  Is  no  certificate  ot  tbe  Judge 
that  the  parties  disagreed,  and  tbat  be  pre- 
pared the  stat«nent  of  facts,  or  tbat  tbe 
statement  «t  tacts  was  ever  presented  te  tte 
attraneys  of  eltber  party;  tbe  raly  attesta- 
tion being  the  wwd  *ApproTed,'  fiollowlng 
the  statement  of  facta,  vltb  the  name  <tf  tbe 
Judge  signed  tbereti^  and  tbe  file  maAs  ot 
tbe  dwk  tberoMi."  Appiellant  bas  filed  In 
this  court  affidavits  ot  bis  coans^  to  tbe 
effect  tbat  a  statement  ot  facts  had  in  tmtb 
been  prei^ared  by  them,  and  submitted  to 
opposing  counsel  for  agreement,  as  poorid- 
ed  by  the  statute,  and  that  such  <^ipoaing 
counsel  declined  to  agree  to  the  statouent 
as  made,  and  tbat  such  statement  was  thwe- 
iq;M>n  submitted  to  tbe  Judge,  together  witb 
certain  proposed  changes  deslied  by  appel- 
lees' counsel,  and  that  the  Judge  th««npon 
adopted  and  approved  the  statement  as  found 
In  the  record.  We  hare  also  the  affldavlt 
of  the  trial  ind^  to  the  effect  tbat  be  toaHL 
tbe  appellant's  statemoit,  together  with  cor> 
rectlona  desired,  as  pr<^osed  by  appdlees* 
counsel,  and  therefrom,  after  correcting  tbe 
same,  adopted,  approved,  and  filed  the  state- 
ment in  qoeatlon. 

We  have  ho  Jurlsdicti<m  to  consider  tbe 
affidavits  referred  to  In  aid  of  tbe  statement 
ot  facts,  tbe  question  not  being  one  relat- 
ing to  tiie  Jurisdiction  of  this  court  Rev. 
St  1895,  art  998;  Boggess  t.  Harrla,  90  Tex. 
476,  89  S.  W.  S66:  and  Willis  &  Bra  v.  Smltb 
etal..90Tex.6S6,40S.  W.401.  And  we  there- 
fore must  determine  whether,  as  It  appears 
In  tbe  transcript  befora  us,  the  statement  of 
focts  in  this  case  ahould  be  considered.  In 
the  case  of  Hess  v.  States  17  B.  W.  1099,  the 
Court  of  Appeals  tbna  dispose  of  a  similar 
question:  "In  the  case  before  us  the  only 
authentication  of  the  statemoit  of  facts  Is 
In  these  words:  'Approved.  Gea  McGor- 
mlck.  Judge  25th  Judicial  District*  There 
Is  no  signature  of  the  attorneys  to  the  state- 
ment of  tacts,  and  the  Judge  does  not  cw- 
tUy  that  they  had  tailed  to  agree,  and  that 
he  therefore  bad  made  out  the  statement  of 
facts.  If  the  Indorsement  of  the  Judge  could 
be  considered  as  a  certificate  that  the  above 
and  foregoing  was  a  statement  ot  all  tbe 
evidence  In  the  case,  then  tbe  presumption 
would  be  indulged,  and  should  be  Indulged, 
tbat  tbe  parties  could  not  agree,  and  tbat 
the  Judge  bad  thereupon  made  out  the  state- 
ment of  tacts."  Citing  authorities.  In  tbe 
case  ot  Renn  t.  Bamos.  42  Tex.  110,  our  Su- 
preme Court  say,  in  declining  to  consider  tbe 
purported  statement  ot  facts  under  consid- 
eration In  that  case:  "It  Is  not  shown  to  be 
a  statement  ot  facts,  either  by  agreement  of 
counsel  or  certiflcats  ot  the  presiding  jndge. 
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It  iM  not  stated.  In  its  beginning  or  concln* 
•ion,  that  it  is  a.  statement  of  tbe  facts 
proved  on  the  trial.  It  is  a  mere  recitation 
of  what  we  may  Infer  was  testimony  in  the 
case.  At  the  end  of  it  Is  found  the  name 
<tf  counsel  for  appellant,  and  on  the  opposite 
■Ida  ot  the  page  from  his  signature  is  wrlt- 
tMi,  'ApproTed,'  underneath  which  is  the 
signature  of  the  Judge  before  whom  tbe  case 
was  tried."  While  It  is  ondoubtedly  true 
that  our  statute  (article  1879)  contemplates 
that  tboe  shall  be  a  disagreement  <hi  the 
part  of  counsel  in  making  up  a  stetement  of 
facts  before  tbe  court  is  called  upon  to  do  so, 
yet  neither  the  statute,  nor  any  case  called 
to  our  attention,  requires  such  a  disagree- 
ment of  counsel  to  expressly  appear  from  the 
statement  itself;  and  we  think  it  is  to  be 
implied  from  the  decisions  hereinbefore  Quot- 
ed, and  also  from  the  cases  of  Bamhart  T. 
Clark,  69  Tex.  562,  and  Lacey  t.  Ashe,  21 
Tex.  894,  that  where  It  Is  to  be  fairly  In- 
ferred from  the  entire  statement  under  con- 
sideration that  the  facts,  and  all  of  the  facts, 
proven  upon  the  trial,  are  contained  there- 
in, that  there  has  been  a  failure  of  the  re- 
spective attorneys  to  agree  thereon,  and  that 
the  statement  lias  actually  been  ai^roved 
and  filed  by  the  Judge  as  a  full  stetement  of 
all  of  the  facts,  the  statement  should  be 
considered  by  the  court.  We  are  of  opinion 
that,  considering  the  stetement  before  ua  In 
all  of  ite  parts,  such  is  the  condition  in  this 
case.  It  is  properly  entitled  and  numbered. 
Its  caption  is  as  follows:  "Be  it  remembered 
that  upon  the  trial  of  tbe  abore^titled  cause 
the  following  testimony  was  introduced,  and 
none  other."  Thereupon  follows.  In  regular 
sequence,  the  testimony  preceding  the  Judge's 
signature,  as  hereinbefore  noted.  It  appears 
to  have  been  properly  filed  in  due  time,  and 
to  liave  been  approved  and  ordered  filed  by 
the  trial  Judge;  and  we  think  that  It  Is  prop- 
er, nnder  the  clrcumstences,  to  Indulge  the 
usual  presumption  of  tbe  regularity  of  offi- 
cial acts,  and  to  infer  tliat,  before  the  Judge 
BO  acted,  the  counsel  In  fact  had  disagreed 
upon  the  stetement .  So  concluding,  we  pro- 
ceed to  a  disposition  of  the  questlona  pre- 
sented by  the  asslgnmente  of  error. 

Among  other  things,  appellant  offered  evi- 
dence tiding  to  show  that,  when  deliv- 
ered to  the  initial  carrier,  tbe  Houston  ft 
Texas  Central  Railway  Company,  the  cotton 
was  dry  and  In  good  order;  tiiat  en  route 
to  Galveston  It  was  so  freely  sprinkled  or 
wet,  lnfer«itlal1y  to  avoid  danger  from  fire, 
as  to  cause  the  damage  charged.  On  tbe 
otlier  hand  there  was  evidence  that  tended 
to  show  tbat  the  cotton  on  Ite  arrival  at  Gal- 
veston was  received  and  receipted  for  by 
the  mate  of  tbe  vessel  as  In  "good  ord«," 
and  that  the  cotton  for  several  months  prlw 
to  the  shipment  from  Ennls  had  been  ex- 
posed to  the  elemento;  considerable  evidence 
as  to  the  amount  of  rainfall  being  oflFered. 
Appellant  offered  evidence  to  tbe  effect  that 
the  cottim  was  mcwnOj  stowed  In  the  bold 


of  tbe  vessel,  and  not  exposed  to  sea  w  other 
water  on  Ite  way  across  the  ocean,  and  tbat 
upon  ite  arrival  at  Liverpool  it  was  found  In 
a  badly  damaged  condition;  several  exp»te 
testifying  that  mcSi  damage  was  fnun  fresh, 
and  not  salt  water. '  In  this  condition  of 
the  evidence,  appellant,  upon  the  trial,  offer- 
ed the  answer  of  Peter  Forsyth,  the  mate 
of  the  vessel,  to  the  third  interrogatory  In 
his  deposition,  which  answer,  among  other 
things,  contained  the  following  stetemente: 
**I  remember  some  cotton  being  wet  when 
loaded,  but  could  not  steto  positively  that  it 
was  this  lot  Inquired  about  •  •  *  But 
as  a  general  rule,  cotton  was  receipted  for 
as  being  in  good  condition  if  It  was  appa- 
rently so,  or  if  it  was  not  damaged  too 
much.**  Appellees  objected  to  this  testi- 
mony, and  moved  to  strike  it  from  the  rec- 
ord; the  grounds  of  objection  and  ruling  be- 
ing thus  shown  In  tbe  bill  of  exception:  "(1) 
It  was  not  competent  for  tbe  witness  to  tes- 
tify as  to  some  cotton  being  wet  there  be- 
ing a  great  number  of  bales  in  the  cargo 
besides  the  cotton  In  .controversy,  and  the 
witness  did  not  Identify  the  wet  cotton  as 
that  involved  In  this  suit  <2)  It  was  not 
competent  for  the  witness,  after  liavlng  atet- 
ed  tliat  he  did  not  know  why  the  cotton 
was  receipted  for  in  good  condition  by  the 
shipper,  to  volunteer  a  stetement  as  to  the 
general  rule  In  regard  to  receipting  for  cot- 
ton; tbe  said  statement  being  a  volunteer 
stetement,  and  not  called  for  by  the  Inter- 
rogatory, Irrelevant  and  irresponsive  there- 
to &)  The  recelpte  for  said  cotton  by  said 
witness  and  others,  as  shown  to  the  court 
were  all  signed,  *Received  In  good  order,*  and 
not  In  'good  condition,'  and  it  was  not  there- 
fore, competent  in  any  event  for  the  witness 
to  testify  as  to  a  general  rule  for  receipting 
for  cotton  in  'good  condition,'  as  the  cotton  in 
controversy  was  not  thus  receipted  for. 
Counsel  for  plaintiff  ateted  that  the  recelpte 
proposed  to  be  introduced  by  the  defendant 
purported  to  show  that  the  cotton  was  in 
'good  ordw,*  and  tliat  he  desired  this  answer 
to  go  to  the  Jury  to  show  that  the  cotton 
was  receipted  for  In  'good  condition,'  as  not 
contradistinguished  from  being  in  'good  or- 
der.' '  Counsel  for  defendant  stetes  tbat 
'good  order*  and  'good  condition'  were  not 
Identical  In  their  meaning,  and  tbe  court 
made  tbe  following  remark  and  ruling:  1  do 
not  think  the  words  have  any  commercial 
meaning.  I  think  they  mean  what  they  say,* 
and  sustained  said  objections  and  exclud- 
ed said  evidence.**  We  are  of  <9lnlon  that 
the  court's  ruling  and  remarks  to  which  er- 
ror has  been  duly  assigned  constltate  prej- 
ndld&l  error,  for  which  the  Judgment  must 
be  reversed.  It  Is  well  settled,  and.  indeed, 
appellees  concede  that  stetemente  contained 
in  rectipts  and  bills  ol  lading  to  the  effect 
that  tbe  goods  mentioned  therrin  were  re- 
ceived in  "good  ordOT**  or  "good  condition" 
are  in  the  nature  of  more  admissions,  mere 
wrlttn  declarations,  not  conclasiTe  or  mm- 
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explainable  as  against  tiie  party  makliig 
tbem— much  less,  as  against  one  who  did  not, 
aa  Is  the  case  here.  Hntcblnson  on  Car* 
rten,  i  125;  By.  Co.  t.  iTy  <Tex.  Sup.)  16 
8.  W.  682;  By.  Co.  t.  Fennell  (Tex.  Sup.)  15 
S.  W.  698. 

'nie  bill  of  ezceptlonfl  falls  to  sbow  tbat 
the  dep<Mdtlon  in  question  had  been  on  file 
among  the  papers  of  the  cause  for  at  least 
one  entire  day  prior  to  the  trial,  and  we 
hence  do  not  feel  authorized  to'  dispose  of 
the  objections  urged  on  the  ground  that  tbey 
go  to  the  form  and  manner  of  taking  the  tes- 
timony, and  should  therefore  have  been  pre- 
sented before  the  trial  In  formal  motion  to 
suppress  the  answer;  but  we  think  the  ob- 
jections without  substantial  merit,  and  the 
remarks  of  the  court  as  in  the  nature  of  a 
comment  on  the  weight  of  the  testimony. 
As  stated,  the  English  receivers  had  testified 
tliat  the  cotton  in  question  had  been  dam- 
aged by  fresh  water;  1.  e.,  country  damage, 
as  they  term  it.  There  was  evidence,  also, 
occluding  the  Idea  that  It  had  been  wet  In 
the  wharfhouses  In  Oalveston,  or  In  transit 
across  the  ocean;  also  that  it  was  in  good 
order  when  originally  delivered  to  the  car- 
rier; and  we  see  no  reason  why  it  was  in- 
competent to  show  that  some  of  the  cotton 
was  wet,  even  though  the  answer  of  the  wit- 
ness failed  to  Identify  the  particular  cotton 
of  which  he  spoke.  This  objection  seems  to 
go  to  the  weight  of  the  testimony,  and  not 
to  Its  competency  or  admissibility.  The  an- 
swer seems  susceptible  of  the  construction 
that  the  cotton  referred  to  was  wet  when  re- 
ceived, to  the  best  of  .the  witness  recollec- 
tion. But  if  not  80,  it  constituted  but  one  of 
the  stages  of  progress  In  Identifying  the  par- 
ticolar  cotton  to  which  the  answer  of  the 
vrltness  must  have  related.  Appellant  could 
have,  perhaps,  gone  one  step  further  In  the 
Identification,  by  showing  by  the  owners  and 
receivers  of  the  other  shipments  of  cotton 
upon  the  same  vessel  that  their  cotton  was 
undamaged,  and  thus  have  made  the  answer 
of  tlie  witness,  In  effect,  positive  In  the  mat- 
ter of  Identity.  The  interrogatory  was, 
among  other  things,  "Do  you  know  why  it 
[the  cotton]  was  receipted  for  in  good  condi- 
tion by  the  shipped?"  The  answer  of  the 
witness  as  to  the  general  rule  In  receipting 
for  cotton  seems  responsive  to  this  Interrog- 
atory, and  the  objection  that  the  answer  re- 
lated to  the  "good  condition,"  rather  than  to 
the  words  "good  order,"  as  occurring  in  the 
ship's  bill  of  lading,  we  think  too  technical 
tor  serious  consideration.  We  think  it  ap- 
parwit  from  the  whole  record  that  the  fact 
that  the  cotton  was  received  and  receipted 
for  la  good  order  by  the  steamship  company 
wu  relied  upon  by  appellees  as  a  very  co- 
gesit  circumstance  tending  to  show  that  the 
cotton  had  not  been  wet  or  damaged  while  In 
possession  of  the  rsllway  carriers,  and  It 
certainly  seems  material.  In  behalf  of  appel- 
lant, for  him  to  show  by  a  competent  wit- 
ness the  precise  force  and  diect  to  be  given 


to  the  words  quoted  tnm  tbe  ship's  bin  of 
lading;  and  when,  to  the-  exclusion  of  ttie  ex- 
planation offered,  we  add  tbe  force  of  tbe 
court's  remarks,  It  seems  at  once  apparent 
tbat  appellant  was  prejudicially  affecrted. 
The  remarks  of  the  court,  while  doubtless 
not  so  Intended,  may  have  been,  and  prob- 
ably were,  Interpreted  by  tbe  Jury,  In  whose 
presence  they  were  made,  as  meaning  tbat, 
to  the  court's  Judgment,  the  words  to  tbe 
ship's  bill  of  lading  conclusively  showed  that 
the  cotton,  when  received  on  board  the  Tee- 
sel,  was  to  good  order. 

Appellees,  by  counter  inroposltion,  also 
urged  the  objection  that  the  toterrogatoxy 
related  to  receipts  executed  by  the  shipper, 
and  not  to  receipts  executed  by  the  mate  of 
the  vessel  referred  to.  No  such  objection, 
however,  appears  to  have  been  offered  to  the 
evidence  on  the  trial,  which  precludes  ito 
consideration  now.  Besides,  we  think  it  en- 
tirely without  merit;  In  that  tbe  word  "ship- 
ped" as  used  In  the  toterrogatoiy  bereinbe- 
fwe  quoted  Is  evidently  a  clerical  error  In 
the  transcript,  In  substituttog  the  word 
"shipped"  for  "ship,"  and  the  answer  quot- 
ed, when  considered  with  other  parts  there- 
of, makes  It  evident  that  the  answer  was 
Intended  to  relate  to  tbe  receipt  executed  by 
the  offlc-:i-3  of  the  ship,  and  no  one  else. 

Numerous  other  assignments  of  errcr  are 
presented,  some  of  which  we  will  briefly  no- 
tice. The  witness  WillnKmt  Beed,  who  tes- 
tified by  deposition,  we  think  clearly  quali- 
fied himself  to  express  an  optoton  as  to 
whether  tbe  injury  to  the  cotton  to  ques- 
tion was  occasioned  from  rain  or  salt  wa- 
ter; but  tbe  Courtis  exclusion  of  his  testi- 
mony to  this  effect  seems  harmless,  In  that 
be  testified  tbat  such  was  the  case,  aa  mat- 
ter of  fact.  The  testimony  of  this  wltoess, 
however,  to  the  exclusion  of  which  objec- 
tion Is  made  to  the  fifth  assignment  of  er- 
ror, to  the  effect  tha^  to  his  opinion,  the  cot- 
ton to  question  could  not  have  been  to  good 
order  when  received  on  the  steamship,  was 
properly  excluded.  In  that  the  answer  to- 
cluded  the  Issue  to  be  determtoed  by  the 
jury.  For  the  reason  last  stated,  we  also 
think  that  there  was  error  In  pmnittlng  tbe 
witness  A.  8.  Morris  to  testify,  over  appel- 
lant's objection,  that,  to  his  optoion.  It  would 
damage  cotton  less  if  handled  by  a  railway 
company  for  two  or  three  days,  than  It  would 
for  such  cotton  to  be  e^Hsed  for  three 
months  to  open  yahta  and  oa  platforms  and 
to  fields. 

The  court's  charge,  togeOier  with  special 
charges  1,  2,  and  3  ^ven  at  tbe  request  (tf 
appellees,  when  considered  as  a  wholes  seems 
subject  to  the  objectifm  urged  to  the  ntoth 
assignment  of  enor,  that  undue  prominence, 
undor  the  circumstances  to  evidence,  wss 
given  the  provisions  to  the  several  bills  of 
lading  issued  by  the  railway  companies  re- 
stricting liability  to  tbe  railroad  upon  which 
the  damage  occurred;  each  of  the  charges 
referred  to  r^terattojg  fills  feature  of  flis 
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appellees^  defenae.  Tbe  omlaslon  pointed  ont 
In  objection  to  special  cliarges  Nos.  2  and  3, 
because  not  signed  by  the  court.  Is  not  likely 
to  arise  upon  another  trial. 

Aj8  presented,  no  other  question  occurs  to 
us  as  reqnljrlng  notice;  but,  for  the  error 
discussed,  the  Judgment  la  reversed  and  the 
cause  remanded. 


TABET  et  al.  v.  POWELL.* 

(Gotort  ot  CiTil  Appeals  of  Texas.   Nor.  IS, 
1903.) 

PRINCIPAL  AND  AQBNT— AUTHORITY  OF  AGENT 
—  CLAIMS  —  SHTTLBMBNT  —  ATTORNBIYS  — 
BUPLOrHENT  —  BURBTYSHIP  —  PLEADING  — ' 
ABANDONMBINT— aVIDENCB  —  DBCLABATIONfl 
OF  AQBNT-^DOHBNTS-BBVBRBIBLB  BRROR. 

1.  'Where  a  pmon  Injured  In  a  collision  with 
a  railroad  train  gare  to  his  brother  fall  chaive 
of  the  matter,  and  told  the  claim  agent  that  any 
settlemeot  would  hare  to  be  made  with  the 
brotber,  such  authority  aothorized  tbe  brother 
to  bind  the  person  Injured  by  a  contract  tmploy- 
iag  an  attorney  to  prosecute  the  claim  against 
the  railroad  company,  agreeing  to  pay  snch  at- 
torney  one-halt  of  the  amount  recOTered,  and 
securing  snch  payment  by  an  asBignment  of  one- 
half  of  the  cause  of  action. 

2.  Where,  prior  and  subsequent  to  the  ez- 
ecotiou  of  a  contract  with  an  attorney  for  serr- 
Ices  in  the  settlement  ot  a  claim  for  injuries,  he 
rendwed  Taluable  legal  services  and  gave  ad- 
vice to  his  clients  in  compliance  with  the  con- 
tract, and  did  not  refuse  at  any  time  prior  to 
the  private  settlement  of  the  daim  to  render 
any.  services  required,  an  objection  that  the  con- 
tract was  wlthont  consid^ation  could  not  be 
sustained. 

3.  In  an  action  on  a  contract  made  by  an 
agent,  against  both  the  agent  and  bis  principal, 
the  principal  was  not  estopped  to  object  that  the 
agent  exceeded  his  authority  iu  making  the  eon- 
tract,  by  the  principal's  failure  to  object  to  the 
admission  of  the  contract  In  evidence;  the  «st- 
tract  being  admissible  as  against  the  agent. 

4.  Where,  on  an  issue  as  to  whether  the  broth- 
er Of  a  person  injured  in  a  railroad  collision  had 
authority  to  make  a  contract  with  an  attorney 
for  services,  a  witness  testified  that  the  person 
injured  stated  to  him  that  tbe  brother  had  full 
charge  of  the  matter,  and  referred  witness  to 
him,  tr>  nuke  a  settlement,  the  court  was  Jus- 
tified in  finding  that  the  brother  had  "fnll 
charge  of  the  claim,"  and  that  ids  authority 
was  not  limited  to  the  matter  of  settlement. 

5.  Where  the  authority  of  an  agent  to  make  a 
contract  was  denied  by  the  alleged  principal, 
the  court  could  not  consider,  when  determining 
such  question,  statements  and  declarations  as 
to  the  agency  made  by  the  alleged  agent  to  ea- 
tablisfa  the  agency;  but  after  prima  facie  evi- 
dence of  the  agency  is  introduced,  admissions 
and  declarations  of  the  alleged  agent  within  the 
scope  of  his  agency  may  be  shown,  as  acts,  ad- 
mInons«  etc.,  of  his  pnncipal. 

6.  In  an  action  on  a  contract  tot  attomey'a 
services,  providing  for  payment  of  one-half  of 
the  recovery,  and  secured  by  an  assignment  of 
one-balf  of  the  claim,  tiie  burden  of  proof  that 
such  contract  was  vtdd  for  nnreasonableneas 
waa  m  tiw  defeudant. 

Oa  Reheartef . 

7.  Wbera^  ta  an  action  on  a  coutract  made  by 
an  agent  on  behalf  of  his  principal,  and  as  his 
prindpal's  surety,  the  principal  denied  the 
agent's  authority  to  make  the  contract,  and  the 
court  found  tiiat  the  agent  signed  the  emitract 
as  surety  only,  a  judgment  conld  not  be  fen- 

•Further  rebMrlos  dealad  Fabruarjr  M,  IWL 


dared  against  the  agent  on  the  reversal  of  a 

judgmeut  against  the  prindpal,  ^ce,  until  the 
final  determination  of  tbe  issue  at  the  agent's 
authority,  the  kind  of  Judgment  to  be  rendered 
against  the  agent  could  not  be  determined. 

8.  Wh«-e  an  agent  executed  a  contract  sued 
ma,  on  behalf  of  his  prindpal.  and  as  hia  prin- 
dpal's surety,  aud.  In  an  action  thereon,  ih&n 
was  evidence  that  the  prindpal  had  givan  the 
agent  full  control  of  the  subject-matter  of  the 
contract,  the  fact  that  both  the  prindpal  and 
the  agent  testified  that  the  ageut  was  not  au- 
thorized to  make  the  contract  did  not  consti- 
tute an  abandonment  of  the  ageufs  pUa  ot  aora- 
tyshii^  BO  as  to  Justify  a  Judgment  against  the 
agent  on  the  tiieory  that,  bavlne  exceeded  his 
authority,  he  waa  personally  liable. 

Appeal  from  District  Court,  Bexar  Oounty; 
8.  J.  Brooks,  Judge. 

Action  by  David  J.  Powell  against  George 
and  Ellals  Tabet  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Bevers- 
ed. 

W.  H.  Llpactnub  and  J.  U  Little,  for  aj^ 
pellanta  Bldgeway  ft  AberoomUa,  far  ap- 
pellee. 

JAMES,  O  J.  The  following  contract  was 
executed  by  George  Tabet: 

"San  Antonio,  Texas,  March  2&tb,  1002. 
The  State  of  Texas,  Oounty  of  Bexar.  Know 
all  men  by  these  presents:  That  I,  Gfeorge 
Tabet,  of  the  County  and  State  aforesaid, 
acting  by  and  for  my  brotber,  Blala  Tabet, 
and  in  his  name  and  for  hia  benefit,  do  here- 
by employ  and  retain  David  J.  Powell  to  act 
for  him,  the  said  Elals  Tabet,  aa  bis  legal 
representative  in  all  things  and  matters 
whatsoever,  especially  In  all  things  connect- 
ed with  and  appertaining  to  bis,  the  said 
Elals  Tabefs  claim  against  the  Galveston, 
Harrisbnrg  &  San  Antonio  Railway  Com- 
pany, for  personal  Injuries  sustained  4}y  him, 
the  said  Elals  Tabet;  on  or  about  March  7th 
A.  D.  1902,  at  or  near  Maxon  Springs,  Texas, 
and  in  consideration  of  1^1  services  render- 
ed and  to  be  rendered  by  the  said  David  J. 
Powell,  It  la  hereby  agreed  and  understood 
and  I  do  hereby  bind  myself  and  the  said 
Elals  Tabet,  to  pay  to  the  said  David  J. 
Powell,  one-half  of  any  and  all  amounts 
that  may  be  reclved  by  the  said  Elals  Tabet 
from  tbe  said  G.  H.  &  8l  A.  Railway  Com- 
pany In  the  settlement  of  any  and  all  claim 
or  claims  that  the  Elals  Tabet  may  have 
against  the  said  G.  H.  &  S.  A.  Railway  Com- 
pany, and  to  secure  the  faithful  payment  of 
such  sum  or  sums  to  the  said  David  J.  Pow- 
ell an  undivided  one-balf  interest  In  such 
claim  or  claims  Is  hereby  sold,  given,  and 
conveyed  to  the  said  David  J.  Powell.  Wit- 
ness my  hand  at  San  Antonio.  Texas,  this 
28th  day  of  March,  A.  D.,  1902.  [Signed]  O. 
Tabet  B.  Tabet,  by  G.  Tabet  Witness: 
Seth  Testard." 

Appellee  brought  thle  suit  against  appel- 
lants, alleging  "that  George  Tabet  was  tbe 
agent  of  E.  Tabet;  and  that  George  Tabet, 
as  such  agent  had  authority  to  execute  the 
contract  above  aet  forth;  that  he  bad  ren- 
dwed  the  necewary  legal  aervlcea;  that  the 
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said  G.  Tabct  represented  to  plaintiff  that  he 
bad  fall  power  and  authority  to  act  for  and 
bind  his  brother;  that  he  was  fully  author- 
Ized  and  duly  empowered  to  act  for,  and  to 
execute  said  contract  for  and  in  the  name  of, 
his  brother,  the  said  Blais  Tabet;  and  that  in 
fact  be  did  bare  anch  authority."  It  was 
further  alleged  that  George  Tabet  guaran- 
tied hla  agency  to  plalntifF,  and  personally  ob- 
ligated himself  to  pay  plaintiff  whatever 
should  become  due  him  thereunder;  that 
plaintiff  accepted  such  employment;  that  de- 
fendants settled  said  claims  for  $4,500;  and 
that,  under  the  terms  of  said  contract,  de- 
fendants were  liable  to  plaintiff  In  the  sum 
of  ¥2,2S(^  which  they  had  failed  and  refused 
to  pay,  and  prayed  for  Judgment  against  both 
defendants  for  that  amount.  The  court  ren- 
dered Judgment  for  plaintiff  for  $1,884,  and 
this  appeal  is  taken. 

D.  D.  Willifl,  claim  agent  for  the  Oalves- 
ton,  Harrlfiburg  &  San  Antonio  Railway 
Company,  testified  that  he  went  to  Del  Rio 
atMut  the  middle  of  March,  where  Elals 
Tabet  resided,  and  called  on  him,  and  that 
the  latter  refused  to  talk  about  the  matter  of 
settlement,  but  referred  blm  to  his  brother, 
who,  he  said,  lived  in  San  Antonio,  and  had 
a  place  of  business  on  Bast  Houston  street, 
and  told  him  that  any  settlement  would 
have  to  be  made  through  his  brother,  who 
had  fnil  charge  of  the  matter.  There  was 
evidence  to  show  that  George  Tabet  was  his 
brother,  and  the  one  who  had  the  store  on 
Bast  Houston  street.  This  is  a  suffldrat 
statement  of  testimony  to  require  us  to  over- 
rule the  first  assignment  of  error,  which  is 
based  on  the  idea  tliat  the  testimony  of  Wil- 
lis was  Inadmissible,  because  George  Tabet 
was  not  Identlfled  as  the  brother  in  anything 
that  Elais  Tabet  said  to  the  witness. 

The  second,  third,  and  fourth  assignments 
are  objections  to  a  statement  by  witness 
Testard,  "The  said  George  Tabet  always  act- 
ing for  himself  and  his  brother  Elais  Tabet"; 
the  statement  by  witness  Annie  T.  Conners 
that  George  Tabet  had  stated  In  her  pres- 
ence to  David  J.  Powell  "that  his  brother 
bad  given  him  full  authority  to  represent 
him  In  the  settlement  of  his  claim  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  and  to  employ  counsel  in  the 
matter";  and  by  plaintiff  In  substance,  the 
same  as  tliat  of  Annie  T.  Conners.  The  ob- 
jection Is  the  familiar  proposition  that  agen- 
cy cannot  be  established  by  the  declarations 
of  the  alleged  agent.  This  proposition  re- 
quires no  authority  to  support  it;  but  we 
may  pass  over  these  asslsnments  for  the 
present,  because,  in  the  first  place,  in  the 
above  testimony  of  Willis  there  was  direct 
evidence  of  George  Tabef  s  agency  in  refer- 
ence to  this  claim;  and,  In  the  second  place, 
the  case  was  tried  by  the  Judge  vrlthout  Jury, 
and,  in  such  cases,  testimony  wtilch  is  not 
strictly  admissible  will  not  always  require 
a  reversal  of  the  Judgment,  where  there  Is 
proper  testimony  to  sustain  It  We  shall  re- 


fer to  this  matter  farther  whoi  wa  come  to 
consider  the  Judge's  EBasras  toe  his  Jndc- 

ment 

'  The  seventh  assignment  is  that  there  is  no 
evidence  In  the  record  which  proves  or  tends 
to  prove  that  George  Tabet  war  constituted 
the  agent  of  his  brother  to  employ  connseL 
This  Is  really,  also,  what  is  Involved  In  the 
eighth,  ninth,  tenth  and  eleventh  asslgo- 
ments.  We  think  that  authority  conferred 
on  George  Tabet  to  adjust  and  settle  the 
claim  with  the  railway  company  would  not 
extend  to  anthorialng  Um  to  make  a  contract 
such  as  la  here  sued  on.  But  Blals  Tabet, 
according  to  Willis,  told  the  latter,  who  bad 
eharge  of  the  claims  for  the  railway  com- 
pany, that  bis  brother  {meaning  Oewge  Ta- 
bet), who  had  full  charge  of  the  matter,  was 
the  one  with  whom  settlement  would  have 
to  be  made.  The  court,  among  other  things, 
found  that  Bials  Tabet  told  WllUs  that  bis 
brother  had  full  charge  of  the  "claim,**  and 
this  finding  seems  to  have  some  support  in 
the  evidence,  as  will  be  explained  farther  on. 

The  twelfth  assignment  is,  In  effect  that 
there  was  no  evidoice  of  conaIdevatl<m  for 
the  contract  The  finding  of  the  court  on 
this  subject,  which  we  here  copy,  la  support- 
ed by  the  evidence:  *rrhat  plaintiff,  David 
J.  Powell,  prior  and  subsequent  to  the  exe- 
cution of  said  contract,  rendered  valuable  le- 
gal services  and  advice  to  said  defendants 
In  prosecution  of  the  aforesaid  claim  against 
said  railway  company,  In  compliance  with 
said  contract,  and  that  said  plaintiff  nevw  at 
any  time  refused' to  render  any  services  to 
defendant  relative  to  said  claim,  and  was 
continuing  to  render  services  under  said  con- 
tract, when,  some  time  during  the  month  of 
April,  1902,  defendants,  without  the  knowl- 
edge and  consent  of  plaintiff,  settled  said 
claim  with  said  railway  company  for  $1,500, 
$3,788  of  which  was  for  personal  injuries 
sustained,  and  $712  for  goods  destroyed.  In 
the  aforesaid  wreck,"  It  is  contended  by 
appellees  that,  because  the  contract  was  in- 
troduced In  evidence  without  objeetkm,  Blals 
Tabet  could  not  thereafter  make  any  issue 
as  to  its  having  been  executed  by  his  au- 
thority, notwithstanding  his  plea  of  non  est 
factum;  and  we  are  cited  to  Brown  v.Cheno- 
worth,  SI  Tex.  479.  For  the  reason  that  Geo. 
Tabet  was  a  party  to  the  contract  and  sued 
thereon,  and  he  did  not  plead  non  est  fac- 
tum, it  was  entitled  to  go  in  evidence  as  to 
him.  Blals  Tabet  could  not  have  k^t  it 
from  going  In  by  his  objection.  Therefore 
it  would  have  been  improper  for  the  court  to 
have  taken  this  as  a  waiver  of  his  plea. 

The  fourteenth  assignment  is  founded  up- 
on the  theory  that  George  Tabefs  author- 
ity extended  no  further  than  to  adjust  or 
compromise  the  claim.  The  evidence,  how^ 
ever.  Justified  finding  that  his  authority  was 
not  limited  to  the  settlement  of  the  claim. 
If,  as  the  district  Judge  found,  on  what  we 
consider  sufficient  testimony,  the  daUn  Itself, 
and  not  the  mere  adjustment  of  1^  ww 
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wholly  In  George  Tabef  8  bands,  the  latter's 
authority  was  broad  enough  to  empower  him 
to  enforce  the  same  by  legal  proceedings, 
and  to  make  contracts  for  that  purpose. 

The  fifth  assignment  qnestlona  the  correct- 
ness of  the  Judge's  finding:  "I  find  that  Blals 
Tabet  refused  to  discusB  his  claim  with  the 
railway  company's  claim  agent;  but  referred 
him  to  his  brother  George  Tabet,  and  stated 
to  said  claim  ageut  that  his  said  brother  had 
full  charge  of  said  claim,  and  that  any  set- 
tlement would  have  to  be  made  through 
George  Tabet."  It 'Is  true  that  WUIls  did 
not  say  that  Elals  Tabet  stated  to  him  that 
his  brother  bad  full  charge  of  the  "claim," 
but  of  the  "matter."  He  may  have  rieferred 
to  the  matter  of  a  settlement,  and  not  to 
the  claim  itself.  In  this  respect  It  may  have 
been  ambiguous,  standing  alone;  But  the 
trial  Judge  was  warranted  in  placing  tlie 
construction  on  It  he  did,  because  the  ques- 
tion of  settlement  was  not  introduced  until 
Willis  went  to  Del  Rio  to  see  E.  Tabet.  and 
the  latter  had  already  placed  the  ihatter  In 
his  brother's  charge,  and  the  Judge  may  have 
considered  It  probable,  under  these  circum- 
stances, that  be  had  turned  the  entire  claim 
over  to  his  brother,  instead  of  referring  to 
him  the  mere  settlement 

The  sixth  assignment  Is  that  the  court 
erred  In  the  following  conclusion:  "I  con- 
clude from  the  evidence  that  George  Tabet 
had  full  power  and  authority  to  act  for  his 
said  brother  Elals  Tabet  as  agent  in  all 
things  pertaining  to  said  claim,  and  had  full 
power  and  authorl^  to  employ  plalntUC,  and 
to  execute  said  contract  with  him.  In  ar- 
rlvlug  at  this  conclusion,  I  have  considered 
the  statements  and  declarations  of  agency 
and  authority  made  by  George  Tabet  to 
plalntlflF,  In  connection  with  the  other  evi- 
dence of  agency  Introduced,  aa  before  set 
out,  and  that  said  statements  so  made  had 
an  Influence  upon  me  In  arriving  at  my  Judg- 
ment" The  ground  of  objection  stated  In 
the  assignment  Is  that  there  was  no  evidence 
introduced  "which  proved  or  tended  to  prove 
agency  in  George  Tabet  to  execute  the  con- 
tract for  Elals  sued  on  herein."  That  there 
was  such  evidence,  we  refer  to  what  is  said 
under  the  preceding  assignment  But  the 
proposition  advanced  by  appellant  goes  fur- 
ther than  this,  and  Is  the  same  point  made 
under  the  fourth  and  third  astignments,  viz., 
that  the  trial  Judge  had  no  right  In  reaching 
this  conclusion,  to  consider  or  be  Influenced 
by  the  declarations  of  agmcy  by  George 
Tabet  This  contention  we  regard  as  sound. 
After  inrlma  fade  evidence  of  agency  Is  In- 
troduced, the  admissions  and  declarations  of 
the  alleged  agent  within  the  scope  of  such 
agoicy  nmy  be  shown,  as  the  acta,  admis- 
sions, etc..  of  the  principal,  and  the  whole 
case  submitted  to  the  Jury.  See  Mecbem, 
Agency.  I  lOA  The  rule,  as  we  understand 
it  is  that  ^  Buch  state  of  prima  facie  proof 
of  agency,  the  court  will  allow  testimony  of 
the  acts,  admiasliniB,  and  declarations  of  the 


alleged  agent  u  Mndlng  ifpoa  ttie  principal, 
In  order  that  the  entire  case  may  be  submit- 
ted. It  does  not  mean  that  after  some  proof 
as  to  agency  Is  given,  that  partlcalar  l(»ae 
may  be  supplemented  and  re-enforced  by 
the  declarations,  sdmisalonB,  etc..  of  the  per- 
son acting  as  agent  If  this  were  the  rule, 
then  it  might  and  would  generally  happen 
that  the  agency  would,  after  all,  be  estab- 
lished by  the  act  and  declarations  of  the 
agent  which  is  never  permitted.  Of  course, 
his  acts  and  declarations  would  be  competent 
upon  that  Issue,  If  the  principal  should  be 
connected  with  th^,  so  as  to  make  them 
his  own,  but  not  otherwise.  Mills  v.  Berla 
(Tex.  Qv.  App.)  28  S.  W.  910:  Latham  v. 
Pledger.  11  Tex.  446;  Glllett  Coll.  Bv.  |  86. 
But  for  the  Judge's  certificate,  we  might  ap- 
ply the  rule  that  there  being  sufficient  com- 
petent testimony  before  him  to  prove  agency, 
a  reversal  ought  not  to  be  ordwed,  because 
there  was  some  Incompetent  evidence.  Smith 
T.  Lee.  82  Tex.  130,  17  8.  W.  69a  But  here 
the  )ndge  atatee  that  he  was  influenced  by 
such  evidence  on  the  very  Issue  of  agency. 
We  do  not  know,  and  cannot  tell,  but  that  his 
ctmstruction  of  the  conversation  between  Wil- 
lis and  Elals  Tabet  at  Del  Rio  was  arrived  at 
In  consequence  of  this  other  testimony.  Vat 
this,  we  will  tM  required  to  rsrerse  the  judg- 
ment 

As  to  the  ninth  assignment,  which  Is  that 
there  was  no  proof  of  the  reasonableness  of 
the  contract  we  think  that  this  Issoe  ought 
to  have  been  made  and  sustained  by  defend- 
ants. The  agent  would  have  power  to  make 
any  contract  that  was  sanctioned  by  law, 
and  t^t  was  usual  and  cnatomaiy  In  sndi 
cases. 

As  to  the  fourteenth  assignment  to  ref- 
erence to  the  absence  of  power  to  George 
Tabet  to  assign  a  part  of  the  claim  for  legal 
services,  we  agree  with  appellants  that.  If 
the  proof  estoblishes  that  he  was  author- 
ised only  to  settle  the  claim,  he  had  no  pow- 
er to  make  this  contract  at  all.  But  If  he 
was  given  full  power  concerning  the  claim, 
It  was  discretionary  with  him  what  course 
he  would  pursue,  and,  If  be  saw  proper  to 
bring  an  action  for  It  be  could  make  a  eaa- 
tract  with  attorneys  to  respect  to  It 

The  court  rendered  Judgment  against  Elals 
Tabet  as  principal,  and  George  Tabet  as 
surety.  Appellee  has  a  cross-asslgimient  of 
error  asktog  that  we  render  Judgment  agatost 
the  latter  In  the  event  of  a  reversal  as  to 
Elals.  Plalntlfr  prayed  for  Judgment  against 
them  Jointly  and  severally.  There  Is  no  dis- 
pute in  the  evidence  as  to  George  Tabet  hav- 
tog  employed  Powell,  and  having  made  the 
contract  by  which  he  bound  himself  personal- 
ly and  primarily  to  pay  Powell  one-half  what 
should  be  received  by  Elals  Tabet  from  the 
railway  company  by  reason  of  said  claim  for 
personal  tojurles,  and  the  fact  Is  undisputed 
that  Elals  bad  received  $3,788  from  the  com- 
pany therefor.  The  court's  finding  with  refw* 
enoe  to  Powell's  performance  up  to  the  time 
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the  settlonent  wai  effected  was  a  finding  In  ao- 
cordance  wltli  erldence.  LlkewlBe  the  court ■ 
finding  that  Qeorge  Tabet  himself  carried  on 
the  negotlatlona,  and  made  with  the  company 
the  agreement  for  tin  settlement.  Then- 
ton  we  think  Judgment  abdnld  taave  been 
rendered  against  him  for  one-half  of  the 
smonnt  reeelred,  and  such  Judgment  will  be 
rendered  hen. 

Judgment  reversed  and  renda«d  as  to 
Qeorge  Tabet  Judgment  reversed  and  re- 
manded as  to  Blals  Tabet 

On  Behearlng;. 

(Jan.  20,  lOOi.) 

The  motion  of  George  Tabet  for  rehearing, 
hy  which  he  nigee  that  the  Judgment  should 
not  only  be  reversed,  as  to  Mm,  but  remand* 
ed,.  also,  should  be  granted.  He  pleaded 
suretysh^,  and  the  trial  Judge  found  he  was 
snrety  for  his  brother  Blals.  We  reversed 
the  Judgment  because  it  was  shown  hf  the 
Judge's  conciualcois  that  be  gave  omtrolUng 
effect  to  certain  Improper  testimony  of  agen- 
cy, upon  which  the  plea  ot  suretyship  defend- 
ed. If  It  be  finally  determined  that  Geoi^ 
Tabet  was  authoxlBed,  as  agent  of  bis  broth- 
er, to  make  the  contract  sued  on,  he  will,  by 
his  plea  of  suretyship^  be  entitled  to  have  a 
dilferettt  Judgment  entered  as  to  himself 
than  the  one  we  have  undertaken  to  render. 
Until  the  issue  of  agency  Is  determined,  it 
cannot  be  said  what  Judgment  it  U  jj^Cfta 
to  render  against  George  Tabet  His  rights 
as  t»  the  Juf^ment  under  his  pleading  de- 
pend In  some  degree  on  the  Judgment  against 
his  brother,  and  this  makes  it  necessary  to 
reverse  and  remand  as  to  him  also.  Hamil- 
ton V.  Presoott,  TO  Tex.  S6B,  11  S.  W.  MS; 
Hlltott,  App.  Froc.  1  674,  and  notes.  If  his 
act  was  unauthorized,  he  would  be  si^ely  lia- 
ble to  plaintifr.  If  authorised,  his  liability 
would  be  secondary,  inasmuch  as  the  con- 
tract Itself  Informed  plaintiff  that  he  was 
representing  Us  brother  In  making  it  John- 
son V.  Armstrong,  83  Tex.  825,  18  8.  W.  694, 
29  Am.  SL  Rep.  648.  The  only  argument 
tiiat  can  be  made  in  favor  of  rendering  Judg- 
ment here  against  George  Tabet  Is  that  he 
stated  on  the  trial  that  bis  brother  did  not 
autliorise  him  to  settie  his  claim  agabist  the 
railroad  company,  or  to  employ  counsel  there- 
in. If  all  the  evidence  wen  to  this  eftect, 
we  might  be  vrarranted  In  rendering  Judg- 
ment against  him,  and  also  in  dlschargiug 
Blals.  But  notwithstanding  his  statement, 
then  was  evldmce  tending  to  show  that 
Blals  Tabet  had  Invested  him  vrith  full  con- 
trol of  the  matter.  It  is  true,  Elais  also 
testlfled  that  George  Tabet  had  no  authority 
to  make  the  contract.  But  as  Is  fully  ex- 
plained In  the  original  opinion,  there  was  tes- 
timony to  the  contrary,  and  iqwn  another 
trial  the  Judgment  may  again  be  in  favor  of 
the  agency.  If  so,  George  Tabet  undo-  his 
pleading,  -would  be  entitled  to  a  certain  Judg^ 
ment,  different  In  terms  fmn  an  absolute 


lodgment  rendered  against  him  now  by  the 
court  He  has  not  abandimed  bis  plea  of 
suretyship.  There  Is  nothing  in  bis  pleading 
that  estops  him.  His  testimony  was  not  an 
abandonment  of  tbe  plea.  Hla  zi|^ta  in 
reference  to  tho  Judgment  to  be  onteced 
against  himself  depend  on  the  Judgmoit  con- 
cerning the  issue  of  agency  upon  the  wbole 
of  the  evidence,  and  this  court  cannot  assume 
to  decide  that  qnestion  as  to  either  of  tbe 
defendants  npim  a  part  of  tiie  evidence  only. 
The  motion  Is  granted. 


FT.  WORTH  ft  D.  O.  RT.  OO.  v.  BQBBRT&* 
(Court  of  OMl  Appeals  of  Tuas.   Fek  6. 
1904.) 

AFFB&L  —  STATBMBMT  OF  FACTS  —  PRBPABA- 
TION  AFTBR  TERM— SHOWINQ 
—SUFFICIBNCY. 

1.  Where  it  appears  on  aiveal  that  the  itate- 
ment  of  facts  was  filed  after  adjonnunent  of 
court  tor  the  term,  and  that  at  a  subaeqneBt 
term  an  order  was  entered  nunc  pro  tone  aJlow- 
ins  anch  filing,  bat  on  the  recollection  of  tlie 
Judge  and  other  parol  te8tim<Hiy,  witbont  aay 
memoraDdum  ou  the  judge's  docket  or  elsewhere 
showing  that  any  Bucb  order  had  ever  been  ap- 
plied for  or  granted,  the  statement  of  facts  is 
not  properly  before  the  court. 

Appeal  from  District  Court,  Ohlldress 
County;  Ira  Webster,  Judge. 

Action  by  P.  S.  Roberta  agalnat  tbe  Ft 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintUf,  def aidant  ap- 
peals. Affirmed. 

Stanley,  Spoonts  &  Thompson,  for  an?^ 
lant  B.  B.  Dlggs,  for  sppelleet. 

STBPHBXS,  J.  This  is  the  second  ap- 
peal in  this  case.  69  8.  W.  986.  The  asslgn- 
menta  of  error  complain  of  tbe  charge  of  the 
court  of  th»  refusal  to  give  requested  cbar^ 
ges,  and  of  the  refusal  to  grant  a  new  trIaL 
These  assignments  are  all  met  with  the 
counter  proposition  that  we  cannot  consider 
tbe  statement  of  facta  found  In  the  tran- 
script, and  without  a  statement  of  facts  can- 
not determine  the  Issues  raised  by  these  as- 
signments. Tbe  original  transcript  failed  to 
show  an  order  allowing  the  statement  of 
facts  to  be  prepared  and  filed,  as  was  done, 
after  the  adjournment  of  court  for  the  term. 
At  a  subsequent  term  of  tbe  court  such  an 
order  was  entered  nunc  pro  tunc,  but  on  the 
recollection  of  the  Judge  and  other  oral  tes- 
timony, without  any  memoranda  on  tbe 
Judge's  docket  or  elsewhere  showing  that 
any  sncb  order  had  ever  been  applied  for  or 
granted,  as  appears  from  supplemental  tran- 
scripts brought  up  by  certiorari.  In  the  case 
of  Blum  T.  Nellaon,  69  Tex.  878,  a  motion 
to  strike  out  the  statement  of  facts  on  a 
state  of  record  precisely  the  same  as  that 
before  us  was  overruled,  but  in  the  conclud- 
ing paragraph  of  tbe  opinion  tills  language 
was  used:    "As  this  decision  concerns  a 
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matter  of  practice,  upon  which  distinct  rules 
■hould  be  laid  down  for  the  guidance  of  the 
profeeaion,  we  will  state  that  in  the  future, 
when  It  becomee  necessary  that  a  statement 
of  facts  should  be  made  up,  signed,  and  filed 
after  tbe  adjournment  of  court,  an  order  to 
that  effect  must  be  applied  for  b;  a  written 
motion  entered  of  record.  If  such  motion  is 
made,  and  the  order  granted,  and  fr<xn  any 
cause  it  is  not  found  In  the  minutes  of  the 
court,  no  entry  of  it  at  a  subsequent  term 
will  be  allowed,  unless  the  fact  of  Ita  har- 
ing  been  granted  shall  be  established  by 
memoranda  upon  the  Judge's  docket,  orfonnd 
among  tbe  flies  of  the  cause."  The  mle  of 
practice  so  declared  by  the  tribunal  haTing 
power  to  make  rules  seems  to  have  been  fol* 
lowed  ever  since,  and  la  binding  on  ns. 

We  also  agree  with  appellee  that,  apart 
from  tbe  Issues  determined  on  the  former  ap- 
peal, which  win  not  be  again  considered, 
none  of  tbe  ruUngs  complained  of  in  the  as- 
signments can  be  reviewed  without  a  state- 
ment of  facts,  except  the  recovery  of  inter- 
est, as  to  which  the  Judgment  will  be  re- 
versed, and  here  rendered  for  appellant,  with 
coiits  of  appeal  taxed  against  appellee.  We 
are  therefore  constrained  to  affirm  the  Judg- 
ment except  as  to  that  item. 


BUDOLFH  T.  SNEED* 
(Court  of  Gbll  Appeals  of  Texas.   Jan.  8a 

PABrURAOB  OF  CATTLB  —  CONTRACT  —  CON- 
STRUGTION-T&CnON  FOR  BRBAGH— PLFA  IN 
REGONYBNTION—SUBMISSION  TO  JURY. 

1.  Under  a  conttact  for  pastoiing  and  feeding 
plalntifTs  cattle,  by  wbloh  be  reserved  the  right, 
on  d^cDdanfs  failore  to  give  them  the  beat 
care  and  attention,  to  provide  therefor  at  de- 
fendant's expense,  plaintiff  coald  recover  for 
additional  feed  for  the  cattle  made  necessary 
^  defendant's  failnre  to  supply  the  same. 

2.  Plaintiff  saed  defendant  for  damages  on  a 
contract  for  pasturing  and  feeding  the  former's 
cattle.  The  contract  provided  that,  when  they 
were  sold,  ^17  per  head  for  000  head,  and  912.- 
fiO  per  head  for  all  over  that  number,  shoold  be 
retained  from  the  proceeds,  and  tbe  remaining 
iffofits  equally  divided.  Defendant  was  not  to 
be  responsible  for  missing  cattle,  save  for  those 
dying  **from  natural  causes,  i.  e.,  some  disease, 
etc"  For  these  be  was  to  famish  the  bides  as 
evidence,  and  pay  for  the  others  at  the  same 
rate  as  that  at  which  the  surrlTors  sold.  De- 
fendant pleaded  that  he  was  not  at  fault  for 
those  that  died,  and  the  facts  showed  that  plain- 
tiff aold  the  surrivors,  354  head,  at  $20  per 
head,  and  never  accouuted  for  any  part  of  the 
proceeds.  Eeld,  that  the  contract  did  not  an- 
tiiorise  plaintiff^  to  d^m  $17  per  head  for  600 
head,  and  $12.50  for  10  bead—this  being  the  to- 
tal nnmber  delivered— as  this  would  make  de- 
fendant responsible  for  all  cattle  delivered,  It^ 
respective  of  the  canse  of  their  loss. 

Appeal  from  Diatrtct  Oonrt,  Sherman 
Oomjtyj  In  Webster,  Judge. 

Action  by  J.  B.  Sneed  against  0.  F.  Bn- 
dolph.  From  a  Judgment  for  plahitifl,  de- 
fendant appeals.  Beversed. 

*Bebflarlns  deolect  Februu-y  .27,  ML 


8.  T.  Fagan  and  fflmmons,  Tankersley  & 
Clendenen,  for  appellant  Turner  &  Boyce 
and  Browning,  Madden  &  Truiove,  for  appel- 
leeb 

SPEEB,  J.  The  appellee,  J.  B.  Sneed,  sued 
the  appellant,  O.  F.  Budolph,  In  tbe  district 
court  of  Sherman  county,  to  recover  damages 
In  the  sum  of  $3,802.50  for  the  alleged  breach 
of  the  following  contract: 

"State  of  Texas,  County  of  Sherman. 
Know  all  men  by  these  presents:  That  we, 
J.  B.  Sneed,  of  Childress  county,  and  0.  F. 
Budolph,  of  Sherman  county,  have  entered 
Into  the  following  contract  or  agreement,  to 
wit:  Said  C.  F.  Budolph  agrees  to  take  for 
pasturage  from  tbe  said  Sneed  about  filO 
yearling  steers,  all  branded  the  letter  Y  on 
the  right  hip,  and  marked  crop  off  right  ear. 
Said  cattle  are  to  be  pastured  by  the  said 
Budolph  for  one  year  or  longer,  If  the  said 
Sneed  may  desire,  or  until  the  same  can  be 
sold  for  a  reasonable  or  fair  market  price, 
during  which  time  they  are  to  be  salted  and 
fed  by  said  Budolph,  and  to  this  end  the 
aaid  Budolph  puts  in  or  contributes  ail  tbe 
hay  and  feed  stuff  or  forage  crop  that  has 
been  raised  or  may  be  owned  by  blm  on  bis 
place  save  what  may  be  fed  to  herd  of  stock 
cattle  and  horses  now  owned  by  tbe  said 
Budolph,  and  that  wblch  may  not  be  con- 
sumed or  needed  for  steers.  Said  Budolph 
hereby  agrees  to  give  the  best  (»re  and  at- 
tention to  said  cattle  at  all  times,  and  upon 
his  failure  to  do  so  at  any  time  for  any 
cause,  the  said  Sneed  hereby  reserves  the 
right  to  provide  such  for  said  cattle  at  the 
expense  of  the  said  Budolpb,  and  to  move 
said  cattle,  if  necessary,  without  incurring 
any  responsibility  to  the  aaid  Budolph  for 
pasturage,  such  necessity  to  be  determined 
by  the  said  Sneed. 

"It  is  generally  understood  between  the-^ 
parties  hereby  that  the  said  cattle  are  to  be 
sold  In  the  Spring  and  Sunmier  of  1903,  but 
no  sales  shall  be  made  exc^t  by  the  said 
Sneed.  The  said  Sneed  agrees,  however,  not 
to  sell  said  cattle  prior  to  tbe  above-named 
time  without  the  consent  of  the  said  Bu- 
dolph. ,  The  following  division  of  the  pro- 
ceeds arising  from  tbe  sale  of  said  cattle 
shall  be  made  to  wit:  Tbere  shall  first  be  de- 
ducted and  paid  to  the  said  Sneed,  from  the 
proceeds  arising  from  the  sale  of  said  cat- 
tle, the  sum  of  $17.00  [>er  head  for  five  hun- 
dred head,  and  $12.60  per  head  for  all  over 
five  hundred  head,  that  may  be  tamed  over 
to  said  Rudolph  for  pasturage  by  said  Sneed. 

"It  Is  also  agreed  that  if  cattle  are  not  sold 
before  June  the  1st  next  and  paid  for  by  buy- 
er then  tbere  shall  also  be  deducted  from  the 
proceeds  of  the  sale  of  said  cattle,  tbe  sum 
of  8  per  CCTt  per  annum  on  the  above  valua- 
tion of  said  cattle,  from  June  1st  next,  un- 
til cattle  are  sold.  Tbe  profits  then  remain- 
ing shall  be  divided  equally  between  the  par- 
ties hereto.  The  said  Budolph  agrees  to  de- 
Uw  laid  cattle  to  any  B.  B.  pena  or  aUpplnc 
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station  to  be  deslgiiated  by  buyer  of  sold 
catile.  within  tadltu  ot  twenty  miles  of 

ranch. 

"The  said  Bndolph  also  agrees  to  be  re- 
sponsible tor  all  cattle  that  may  be  missing 
when  cattle  are  sold  or  taken  oat  of  his  pas- 
ture, save  those  that  may  die  from  natural 
causes,  t  e.  some  disease,  etc.,  and  be  is  to 
famish  the  hides  as  erldence  of  snch  death. 
The  amount  to  be  paid  for  snch  missing  cat- 
tle shall  be  the  same  as  that  for  which  cat- 
tle may  be  sold  In  the  Spring.  The  said  Ku- 
dolpb  farther  agrees  to  erect  an  additional 
flrst-class  windmill  on  his  place  and  to  erect 
a  wind-break  for  cattle,  ahont  three  hundred 
feet  lonff  and  Okbt  feet  bigh. 

"J,  B.  Sneed, 
"C.  F.  Rudolph." 

The  first  assignment  of  error  Is  overruled, 
because  we  are  of  the  opinion  that  the  court 
placed  the  proper  construction  upon  the  con- 
tract when  be  permitted  appellee  to  recover 
the  Item  of  $276  for  additional  feed  for  his 
cattle  made  necessary  by  the  failure  of  ap- 
pellant to  supply  snch  teed.  Nor  do  we  think 
the  second  assignment  of  error  prraents 
ground  for  reversal,  but  we  are  of  opinion 
the  Judgment  must  be  reversed  because  of 
the  peremptory  chaise  to  And  against  the 
defendant  on  his  plea  In  reconvention.  The 
facts  show  that  appellee  on  about  March  30tb 
sold  all  the  cattle  that  were  then  alive,  to 
wit,  854  head,  at  $20  per  bead,  and  failed  to 
account  to  appellant  for  any  part  of  tbe  pro- 
ceeds of  the  same.  Appellant  pleaded,  and 
here  contends,  that  he  was  In  no  wise  at 
fault  In  the  matter  of  caring  for  and  attfflid- 
Ing  to  said  cattle  under  the  contract,  and 
that  those  that  died  were  not  chargeable  to 
him,  under  the  terms  of  the  contract,  and 
that  be  is  entitled  to  recover  his  share  of  the 
excess  above  (17  per  head  brought  by  the 
'354  head.  In  reply  to  the  assignments  pre- 
senting this  question,  the  appellee  suggests 
that,  under  the  terms  of  the  contract,  he  Is 
entitled  to  retain  out  of  the  proceeds  of  the 
sale  of  said  cattle  the  sum  of  fl7  per  head 
for  600  bead,  and  (12.50  per  head  tor  10  bead; 
this  being  tbe  total  number  delivered  to  ap- 
pellant under  the  contract  This,  It  will  be 
seen,  would  amount  to  $8,626,  while  the  cat- 
tle sold  brought  only  tbe  sum  of  $7,080;  thus, 
according  to  appellee's  contention,  leaving 
him  short  of  his  Just  deserts  In  the  sum  of 
more  than  $1,600.  But  we  cannot  adopt  this 
view  of  the  contract.  This  would,  of  course, 
be  making  appellant  responsible  for  all  of 
the  cattle  delivered  to  him.  Irrespective  of 
the  question  of  the  cause  of  tb^  loss,  while 
tbe  contract,  upon  this  feature,  stlpnlates 
that  he  agrees  to  be  responsible  for  all  cattle 
that  may  be  missing  when  cattle  are  sold  or 
taken  out  of  bis  pasture,  save  those  that 
may  die  "from  natural  causes,  1.  e.  some  dis- 
ease, etc.,"  and  he  is  to  furnish  tbe  hides  as 
evidence  of  such  death.  This  clearly  Indi- 
cates that  be  was  not  to  be  responsible  for 
those  cattle  which  died  by  reason  of  disease^ 


or  other  causes  over  which  he  had  no  control; 
and,  considering  tbe  contract  as  a  whole.  It 
Is  evidoit  to  our  minds  that  socb  was  the 
purpote  and  intention  of  the  parties  ta  that 
instrument  So  that  it  wHl  be  seen  that  the 
court  erred  In  not  submitting  to  tbe  Jury  the 
question  of  whether  or  not  under  all  tbe  cir- 
cumstances, appellant  was  entitled  to  recov- 
er on  his  plea  In  reconventton  against  tbe 
appellee. 

For  this  error,  tbe  Judgment  la  revened. 
and  the  cause  remanded. 


PEACOCK  et  ux.  T.  OUMMINGS.* 

(Goort  Of  Civil  Appeals  of  Texas.   Fsk  9. 

1904.) 

IIORTOAQBS— 8UBSTITUTB  TRU8TBS— VORSIOM 
ADMINISTRATOR— POWER  OF  APPOINT- 
M£MT— UMITATIONS. 

1.  A  trust  deed  on  property  iritiila  til*  atat*. 
^v«i  to  secnre  a  note,  provided  that.  If  the 
trofltee  named  therein  should  for  any  reason 
fail  or  refose  to  act,  the  cestui  que  trust  or  the 
legal  owner  of  the  note  might  appoint  a^b- 
Btitnte,  In  wiltius.  Thereafter  both  the  trus- 
tee and  the  cesttu  que  trust  died  In  Kentucky, 
which  was  their  domicile  and  an  administra- 
trix was  appointed  by  a  Kentucky  court  to  ad* 
miuister  oo  their  estates.  Held,  thst  the  ad- 
miniBtratrlx,  as  the  legal  holder  of  tbe  note  and 
deed  of  trust,  had  the  rl^t  to  designate  a  sub- 
stitute trustee  in  Texas  to  sell  tbe  trust  pn^h 
erty,  without  having  taken  out  letters  of  adndn- 
istratlon  In  the  state. 

2.  Whether  the  statute  of  limitations  has  raa 
against  a  note  to  secure  the  payment  of  whidi 
the  deed  of  trust  was  executed  Is  immaterial, 
where  the  trustee  seeks  to  exerdse  the  power 
conferred  In  the  deed  of  trust  by  selling  the 
property. 

Appeal  from  District  Court  Tairant  Coun- 
ty; Irby  Dnnklln,  Judge. 
Suit  by  A.  H.  Peacock  and  wife  against  G. 

G.  Cummings.  Judgment  for  defendant 
and  plaintiffs  appeal.  Affirmed. 

Morris  &  Crow,  for  anwllanta.    0.  O. 

Cummings,  for  appellee. 

8PBBB,  J.  On  December  12,  1887,  appel- 
lants, A.  H.  Peacock  and  M.  B.  Peacock, 
husband  and  vrlfe,  executed  and  delivered  to 

H.  0.  Bohon,  trustee,  a  certain  deed  ot  trust 
on  a  certain  lot  in  the  city  of  Ft  Worth, 
Tex.,  ta  secure  V.  A.  Bohon  in  the  payment 
of  a  note  of  that  date  for  the  anm  of  ^066.- 
89,  due  one  day  after  dat^  with  interest  at 
the  rate  of  8  per  cent  per  annum.  Said  trust 
deed  authorized  the  sale  of  said  premises  In 
case  said  note  should  not  be  paid  according 
to  tbe  terms  of  the  trust  set  forth  In  said 
deed,  and  further  provided,  in  case  said  note 
should  not  be  paid,  and  H.  0.  Bohon  should 
for  any  reason  fail  or  refuse  to  act  that  T. 
A.  Bohon,  or  the  legal  owner  and  holder  of 
said  note,  might  appoint  a  substitnte,  tn  writ- 
ing, with  all  tbe  powers  granted  to  said 
original  trustee.  H.  O.  Bohon  and  T.  A. 
Bobon  died,  and  Sallle  Bobon  was  appoltt^ 
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ed  admiDlstratriz  Qp<m  tbetr'eatatea  by  the 
probate  court  of  Morcer  county,  'Ky^  where 
the  BobouB  lived.  On  October  26,  1902.  the 
administratrix  duly  appointed  0.  C.  Onm- 
mtDfi  anbstltute  trustee,  and  be  proceeded 
at  once  to  adTertise  said  lot  for  sale  In  the 
manner  pointed  out  by  eucb  Instrument. 
Appellants  instituted  this  suit  to  enjoin  the 
sale  by  the  substitute  trustee;  the  principal 
contention  being  that  the  property  in  contro- 
Tersy  was  their  homestead,  and  that  the  for- 
eign administratrix  had  no  power  to  appoint 
the  substitute  tnutee  In  this  atate,  since  no 
qpecies  of  administration  bad  been  taken  out 
In  this  state. 

It  may  be,  under  the  authorities,  that  such 
foreign  administratrix  could  not  maintain  a 
suit  In  this  state  under  these  facts;  but  that 
■he^  as  tbe  legal  bolder  of  the  note  and  deed 
of  trost  In  question,  has  tbe  right  to  desig- 
nate a  substitute  trustee,  according  to  the 
terms  of  the  latter  Instrument;  who  will  have 
the  autfaorl^  to  sell  the  land  mortgaged,  we 
hare  no  donbt  The  appellee  may  exercise 
this  powCT,  not  as  assignee  of  the  note,  but 
as  BubBtltnte  trustee  according  to  tbe  plain 
contract  of  the  parties  to  tiie  trust  instru- 
ment The  trial  court^a  Judgment  dlssolTlng 
tbe  writ  of  Injunction  and  dismissing  tbe  ap- 
pellee Imports  a  finding  that  the  note  In- 
folved  has  not  been  paid  off,  and  that  the 
property  In  question  was  not  tbe  homestead 
of  appellants  at  the  time  ot  the  execution  ct 
the  trust  deed,  and  we  tiierefore  ao  find. 

Tbe  queatton  of  limitation  cannot  be  ma- 
terial, since  the  appellee  only  seeks  to  exer- 
cise liie  power  conferred  In  tiie  deed  of  trust 
by  sdllng  the  mortgaged  pnqiierty,  and  tbla 
is  In  no  sense  a  suit  npon  a  barred  note. 

No  error  Is  asrigned  which  calls  for  a  n- 
TSrsal  of  file  Judgment;  and  It  la  therefore  In 
all  things  afOrmed. 


PETTY  T.  ST.  LOUIS  ft  H.  R.  B.  CO. 

(Supreme  Court  of  Mlssonrl,  DiTidon  Nou  1. 

Feb.  10,  1904.) 

STRBBTT  RAILROADS  —  CROSSINOS  —  INJUBIBS- 
aPSBI>-CONTRIBUTORY  NEGUQENCB— 
AVOIDING  INJUR?— SVIDKNOB. 

1.  In  the  absence  of  an  ordinance  limiting  the 
rate  of  speed  of  street  cars  in  a  city,  eTidence 
that  the  car  bj  which  plaintiff  was  injured  at 
a  crossing  ran  down  a  slope  in  a  thinly  settled 
DOTtton,  at  a  speed  of  finnn  15  to  2&  miles  an 
hour,  and  slowed  down  to  from  8  to  10  miles  an 
honr  when  It  approached  the  crossing,  was  In- 
suffldeat  to  show  uegligence  as  a  matter  of  law. 

2.  Plaintiff  attempted  to  cross  a  street  rail- 
way track  at  a  crossing  as  the  night  was  grow- 
ing dark,  and  as  she  entered  the  street  oo  which 
the  car  ran  she  had  a  plain  view  in  tbe  direc- 
tion from  wtUdi  tbe  car  approached  for  1,200 
feet.  Tbe  ear  was  large,  and  lighted  by  elec- 
tricity, and  also  had  a  headlight.  PlabtiiTa 
wagon  was  not  lighted,  and  the  headlight  only 
lighted  up  tbe  track  for  from  60  to  75  feet  in 
front  of  the  car.  The  car  cooid  hare  been 
stopped,  at  the  rate  of  speed  at  which  it  was 
g«^g,  within  about  76  feet.  Held,  that  since 
plaintiff  could  hare  seen  the  car  and  aT<rided 
the  Injpiy  much  sooner  than  the  motiwman 


could  hare  seen  plalntlfl*s  wagon  In  a  portion 
of  danger,  plaintiff  was  not  entitled  to  recover 
on  the  gronnd  that  by  the  exercise  of  wdinary 
care  the  motorman  inii^t  have  seen  plalntifrs 
p«11  In  time  to  have  averted  the  injury. 

3.  Though  the  motorman  of  a  street  car  could 
have  seal  plaintiff  at  the  time  she  dzore  Into 
tbe  street  from  a  side  street  when  she  was  22 
feet  from  the  track,  and  when  lie  was  1,200 
feet  from  the  crossing,  he  was  entitled  to  m- 
aume  that  plaintiff  at  that  time  and  distance 
would  also  see  the  car,  and  stop  before  getting 
into  a  position  of  p«41. 

4.  In  an  action  tor  injuries  at  a  street  rail- 
road crossinv,  evidence  reviewed,  and  held  to 
show  that  plaintifl  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Appeal  from  St.  Louis  drcult  Court;  Jno. 
W.  McBlUnney,  Judge. 

Action  by  Charlotte  O.  J.  Petty  against  the 
et  Louis  &  Meramec  River  Railroad  Com- 
pany. From  a  Judgmoit  In  faTor  of  plain- 
tiff, defendant  appeals.  Beveraed. 

McKelghan  ft  Watti  and  Robt  A.  Holland, 
Jr.,  for  appellant  B.  L.  ft  John  Johnston, 
for  reqpondent. 

BIAHSHALI^  J.  This  la  an  action  for  $20,- 
000  damages  for  personal  Injuries  sustained 
by  the  plaintifl  on  Norember  29, 1809,  at  the 
intersection  of  Longfollow  and  Plant  ave- 
nues, in  the  town  ot  Websto*  Ororea,  by 
reason  of  a  collision  between  <me  of  de- 
fendanf a  cars  and  an  open  wagon  In  which 
the  plaintiff  and  her  brother  were  riding. 
There  was  a  Judgment  tar  the  plaintifl  for 
$2,000,  and  defendant  appealed. 

The  n^Ilgence  charged  In  the  petlUon  la 
as  follows:  "Plaintiff  allegea  as  the  apedfle 
fttcta  constituting  the  said  negligence  of  de> 
fendant  that  at  the  time  and  place  of  aald 
colliaion  defendantra  aald  deetrlc  car  waa  be- 
ing run  by  its  aald  agenta  and  employfia  at 
a  rapid  and  dangeroua  rate  of  speed,  on  a 
descending  grade;  tlie  night  waa  growing 
dark,  but  aald  car  carried  no  headlight;  no 
bell  was  Bounded  and  no  warning  of  any  Und 
given  of  the  ai^roacb  of  said  car  untn  too 
late  to  enable  plaintifl  and  her  aald  brother 
to  escape  said  coUlaton;  that  defendant's 
agent  and  motoneer  In  charge  of 'aald  car 
saw,  or  by  tite  exercise  of  ordinary  care 
would  have  seen,  the  danger  and  peril  at  the 
plaintiff  in  time  to  have  stopped  or  ao  have 
checked  the  speed  of  said  car  aa  to  avoid 
said  collision,  but  failed  to  either  stop  or 
check  the  speed  <tf  said  car." 

The  answer  Is  a  general  denial  and  a  spe- 
cial plea  that  the  plaintiff  and  taer  brother 
were  gtillty  of  contributory  negligence. 

The  case  made  la  this:  Longfellow  avenue 
runs  east  and  west;  and  Plant  avenue  runs 
norUi  and  south.  The  defendant  has  an 
electric  street  railroad  on  Longfellow  ave- 
nue. The  cars  run  west  on  tbe  tracks  on  tbe 
north  side  of  the  street,  and  east  on  the 
tra(ta  on  tbe  aontb  aide  ot  the  atreet  From 
the  south  track  to  the  south  aide  of  Long- 
fellow avenue  at -Plant  avenue  it  Is  22  feet 
From  Plant  avenue,  looking  westwardly, 
Longfellow  avoiue  la  perfectly  straight  for 
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a  distance  of  1,200  feet,  and  tbe  grade  rises 
3^  feet  to  the  100.  Tbe  plalntUf,  her  moth- 
er, two  sisters,  and  her  broths  raised  Tcge- 
tables  on  a  form  south  of  Webster  Groves, 
and  she  and  ber  brother  sold  the  same  to 
residents  of  Webster  GroveB,  going  into  town 
two  or  three  times  a  week.  On  the  day  of 
the  accident  tbe  plaintiff,  a  woman  23  years 
of  *age,  and  her  brother,  2  years  younger, 
were  driving  north  on  Plant  avenue,  In  an 
open  wagon.  In  tbe  evening  between  dusk 
and  dark.  .When  tbey  reached  Longfellow 
avenue,  she  and  ber  brother  say  tbey  stop- 
ped with  tbe  horse  on  Longfellow  avenue 
and  the  wagon  Just  south  thereof.  They  say 
that  while  In  that  position  they  could  see 
west  on  Longfellow  avenue  at  least  a  block. 
There  were  no  booses  on  that  side  of  Long- 
fellow avenue,  and  nothing  to  obstmct  tbelr 
view  for  at  least  1,200  feet.  They  say  tbey 
looked  and  listened,  and  could  neither  see 
nor  hear  any  car  approaching.  They  then 
started  the  horse  forward,  and  when  the 
horse  and  the  fore  wheels  had  gotten  across 
the  south  track  tbey  saw  a  glimpse  of  light, 
and  looked,  and  saw  a  car  right  upon  them; 
that  the  brother  grabbed  the  whip,  but  be- 
fore the  wagon  could  clear  the  track,  the 
car  struck  the  hind  wheel  of  the  wagon,  and 
she  was  thrown  out  and  Injured.  They  say 
tbey  saw  no  car,  saw  no  headlight  on  the 
car,  and  heard  no  bell  rung,  and  beard  no 
noise  of  an  approaching  car. 

George  W.  Lemlng  testified  for  tbe  plaintiff 
that  he  lived  in  Webster,  and  was  engaged  id 
the  express  business;  that  be  was  drlvlngweat 
on  Lockwood  avenue  towards  Plant  avenue, 
and  when  be  reached  Plant  and  Lockwood 
he  saw  the  headlight  of  the  car  coming  east- 
wardly  from  the  raise  at  the  Congregational 
Church  (which  was  1,200  feet  west  of  Plant 
avenue),  and  that  he  also  saw  the  plaintiCTs 
wagon  was  coming  north  on  Plant  avenue  to- 
wards Lockwood  avenue;  that  when  be  got 
to  the  culvert  the  motorman  on  tbe  electric 
car  was  ringing  his  bell,  and  be  wondered 
whether  he  was  ringing  for  bim  or  the  other 
wagon;  that  "at  that  time  the  plaintiff's 
horse  was  close  to  the  mouth  of  Plant  ave- 
nue." Over  the  objection  of  the  defendant 
that  he  bad  not  shown  himself  quallQed  to 
speak,  this  witness  was  permitted  to  testify 
that  the  car  was  running  at  tbe  rate  of  25 
miles  an  hour,  but  he  said  be  could  not  say 
whether  It  was  running  faster  or  slower  than 
the  cars  usually  ran  at  that  point  He  fur- 
ther testified  that  he  saw  the  headlight  burn- 
ing on  the  car,  and  that  when  be  passed 
Plant  avenue  tbe  plalntlfTs  wagon  was  15  or 
25  steps  from  Lockwood  avenue,  and  that  the 
car  was  In  tbe  neighborhood  of  from  60  to  76 
feet  west  of  the  culvert;  that  anybody  com- 
ing Into  Lockwood  avenue  could  see  a  car 
for  about  400  or  SOO  yards,  and  sometlmea 
even  farther  than  that;  that  be  did  not  no- 
tice any  slacking  of  the  speed  before  the  col- 
lision; that  when  tbe  motorman  began  to 
ring  tbe  gong  be  kept  ringing  it.  This  was 


all  tbe  evidence  for  tbe  plaintiff  onbdde  oC 
tbe  testimony  as  to  tbe  nature  and  extent 
of  her  Injuries,  as  to  which  tbe  doctors  dl^ 
agreed  as  to  whether  they  were  simple,  ud 
not  serious,  or  were  grave,  and  probably  per- 
manent Tbe  defendant  demurred  to  tbe  er- 
Idence,  tbe  court  overruled  the  demurrer,  and 
the  defendant  excepted. 

Daniel  B.  Fauste  testified  for  the  defendant 
that  he  was  the  motorman  of  tbe  car;  that 
from  tbe  Congregational  Church,  at  the  tap 
of  tbe  slope,  until  be  got  three-fourths  of  tbe 
way  down  the  slope,  the  car  ran  at  a  speed  of 
16  miles  an  hour,  but  before  the  car  reached 
Plant  avenue  It  bad  slowed  down  to  8  or  10 
miles  an  hour;  that  be  had  no  power  on 
going  down  the  slope;  that  as  he  went 
down  tbe  slope  he  sotmded  the  gong,  and 
sounded  It  more  as  he  approached  Plant 
avenue;  that  there  was  a  headlight  burning 
on  tbe  front  of  tbe  car;  that  he  did  not  see 
tbe  plaintiff's  horse  and  wagon  until  his  car 
got  within  about  15  or  20  feet  of  Plant  ave- 
nue; that  It  was  dark,  and  tbe  horse  was 
not  over  3  or  4  feet  from  the  track  at  the 
time;  that  he  rang  bis  bell  loudly,  and  ap- 
plied bils  brakes  to  stop,  and  at  that  time 
the  wagon  was  driven  right  rapidly  across 
the  track  In  front  of  the  car;  that  he  ap- 
plied the  brake,  and  also  reversed  tbe  cur- 
rent; and  that,  the  car  ran  Just  Ita  owik 
iCTgth,  36  to  40  feet  after  It  struts  tbe 
wagon.  On  cross-examination  he  said  that 
he  commenced  to  take  up  the  slack  of  his 
brake  when  about  200  yards  west  of  Plant 
avenue;  that  the  headlight  on  the  car  threw 
a  light  about  50  or  75  feet  In  front  of  It;  that 
going  downgrade  at  the  rate  of  10  miles  an 
hour  the  car  could  not  be  stopped  In  lesa 
than  about  75  feet. 

H.  O.  Bockwell  testified  for  tbe  defendant 
that  he  Is  the  assistant  manager  of  the  de- 
fendant, and  Is  an  electrical  engineer;  that 
It  Is  1,200  feet  by  actual  measurement  from 
tbe  west  line  of  Plant  avenue  to  the  top  of 
tbe  slope,  at  the  Congregational  Church,  and 
that  tbe  grade  is  3^  feet  to  the  100;  that  It 
Is  22  feet  from  the  east-bound  track  to  tbe 
south  line  of  Longfellow  avenue;  that  a  per^ 
son  coming  north  on  Plant  avenue,  when  he 
reached  the  gutter  on  the  south  line  of  Long- 
fellow avenue,  could  see  to  tbe  top  of  the 
bill  at  tbe  Congregational  Church ;  that  there 
was  nothing  to  obstruct  the  view;  that  a 
car  like  the  one  In  question  would  make 
considerable  noise  vhen  coming  down  the 
slope. 

Mr.  Cheatham  testified  for  the  defendant 
that  he  was  driving  west  cm  Lockwood  ave- 
nue, and  was  about  160  feet  east  of  Plant 
avenue  when  tbe  coHlsion  occurred;  that  he 
saw  tbe  car  coming  down  tbe  slope,  and  saw 
tbe  headlight;  that  the  car  stopped  before  It 
got  to  where  he  was,  and  be  thinks  It  stop- 
ped 5  or  6  feet  from  where  tbe  accident 
happened. 

T.  L.  Murrler  testified  for  the  defendant 
that  he  was  the  condactor  of'  the  car;  that 
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constantly  as  the  car  went  down  tbe  tliq^e; 
that  the  aonndlng  of  the  gong  and  the  re- 
versal of  the  current  attracted  his  attention; 
that  tbe  headlight  was  bnmlng  on  the  car, 
and  was  broken  by  the  coUlston;  that  the  car 
did  not  run  more  than  Its  own  length  after 
striking  the  wagon. 

This  was  all  the  evidence  in  the  case.  Tbe 
defendant  again  demurred  to  the  evidenee, 
the  court  overruled  tbe  demurrer,  and  ttie 
defendant  excepted.  The  plalntUTs  Instruc- 
tions predicated  a  right  to  recover  upon  a  neg- 
ligent rate  of  speed  of  the  car,  and  nptm  the 
proposition  that  the  defendant's  servants 
saw  or  might  have  seen  that  the  plaintiff 
was  in  a  position  of  imminent  peril  In  time 
to  have  stopped  or  checked  the  car,  and  to 
have  averted  the  accident,  and  negligently 
failed  to  do  so.  There  was  a  verdict  for 
(2,000.  This  court  has  Jurisdiction  because 
the  constitutionality  of  tbe  nine-jury  law 
was  called  in  question,  but,  as  that  question 
has  been  settled,  it  is  not  necMsaiy  to  refer 
to  it  here. 

1.  The  plaintlfT  bases  a  right  to  recover  up- 
on the  rate  of  speed  at  which  the  car  was 
run.  No  law  or  contract  regulating  the  rate 
of  speed  of  tbe  defendant's  cars  was  shown. 
The  common  law  therefore  applies.  One  wit- 
ness for  the  plaintlfT  put  the  speed  at  26 
mller  an  honr,  but,  as  he  did  not  show 
himself  qualified  by  training  or  experience 
to  speak  to  that  question,  bis  testimony  need 
not  be  further  considered.  The  only  evi- 
dence In  the  case  is  that  the -car  ran  down 
the  slope  at  tbe  rate  of  15  miles  an  hour, 
and  that  wbeu  tt  approached  Plant  avenue 
it  was  slowed  down  to  a  ^eed  of  8  to  10 
miles  an  hour.  On  tbe  face  of  the  case,  such 
a  rate  of  speed  at  the  time  and  place  and 
under  the  circumstances  of  this  case  can- 
not be  held,  as  a  matter  of  law,  to  amount  to 
negligence.  There  were  no  bouses  on  the 
south  side  of  the  street  for  about  1,200  feet 
west  of  Plant  avenue,  and,  so  far  as  ap- 
pears, there  were  no  Intersecting  streets. 
The  tn^A  was  straight,  and  there  was  noth- 
ing to  interfere  with  the  view  for  that  dis- 
tance. Any  one  standing  In  the  gutter  at 
the  Intersection  of  Longfellow  and  Plant  ave- 
nues, which  was  22,  feet  south  of  the  east- 
bound  track,  could  see  westwardly  for  1,200 
feet  The  car  was  lighted  by  electricity,  and 
had  a  headlight  bnmlng.  The  car  made  con- 
siderable noise  running  down  the  slope,  and 
the  gong  was  sounded.  Any  one  who  had 
looked  could  have  seen  and  heard  tbe  car 
coming.  Under  such  circumstances  a  rate  of 
speed  of  16  or  even  25  miles  an  hour,  does 
not  per  se  constitute  common-law  negligence. 
There  was  therefore  no  basis  for  a  recovery 
apon  such  a  theory,  and  the  plaintiffs  first 
instruction,  which  authorized  a  verdict  upon 
that  theory,  was  clearly  erroneous. 

2.  The  second  contention  of  tbe  plaintiff  Is 
that  tbe  <v»eiator  of  the  car  saw,  or  by  the 


nent  peril,  in  time  to  have  stopped  or  check- 
ed tbe  car,  and  to  hate  averted  the  injury. 
The  argument  of  the  plaintiff  Is  that  the 
track  was  straisrht  for  1,200  feet;  that  tbe 
headlight  lit  up  the  track  for  50  to  76  feet 
in  front  of  the  car;  that,  therefore,  the  op- 
erator of  the  car  could  have  seen  that  the 
plalntlfl  was  crossing  tbe  track,  and  was  In 
Imminent  danger,  when  the  car  was  76  feet 
distant  from  tbe  wagon,  and  that  the  car 
could  have  been  stopped,  or  at  any  rate  its 
speed  could  have  been  checked,  so  as  to  avoid 
the  collision.  But  If  all  this  be  conceded.  It 
would  not  follow  that  tbe  plaintiff  was  en- 
titled to  recover,  for  it  is  equally  true  that. 
If  the  operator  of  tbe  car  could  have  seen  the 
plaintiff's  wagon  when  1,200  feet  distant, 
the  plaintiff  could  have  seen  tbe  car  at  tbe 
same  distance.  Tbe  car  was  lighted  by  elec- 
tricity, and  had  a  headlight.  Tbe  wagon  was 
not  lighted  at  all.  Tbe  plaintiff  could  have 
seen  the  car  much  more  easily  and  distinctly 
than  the  operator  of  tbe  car  could  have  seen 
the  wagon.  Yet  tbe  plaintiff  and  her  broth- 
er swear  that  when  they  reached  the  Inter- 
section of  Plant  avenue  and  Longfellow  ave- 
nue, and  when  their  horse  had  gone  onto 
Longfellow  avenue  and  tbe  wagon  was  still 
on  Plant  avenue,  they  stopped,  looked,  and 
listened,  and  that  th^  neltber  saw  nor  heard 
a  car  coming.  Tbey  were  then  within  22  feet 
of  tbe  track,  and  could  see  1,200  feet  up  tbe 
track  towards  the  west  If  this  is  true,  and 
If  tbey  could  not  see  a  well-lighted  car  with 
a  headlight  vrithin  1,200  feet  of  tbfem,  by 
what  manner  of  reason  can  It  be  said  that 
the  operator  of  the  car  could  see  them  and 
their  wagon  that  was  not  lighted?  But  If  the 
operator  of  the  car  could  have  seen  the  plain- 
tiff at  that  time  and  distance,  be  had  a  right 
to  assume  that  the  plaintiff  could  and  would 
also  see  the  car,  and  that  tbe  plaintiff  would 
stop  before  getting  Into  a  position  of  peril; 
and  certainly  at  that  time  the  plaintiff  was 
not  In  a  position  of  peril,  for  her  wa^n  was 
22  feet  south  of  tbe  track, 

The  plaintiff  says  that  having  thus  stop- 
ped, looked,  and  Itatened,  and  neither  seeing 
nor  bearing  a  car  coming,  she  proceeded  to 
cross  tbe  track;  that  she  was  riding  in  an 
open  wagon,  and  that  she  did  not  look  again 
until  the  bofse  and  front  wheels  of  the  wag- 
on had  cleared  the  north  rail  of  the  east- 
bonnd  track,  and  while  the  rear  wheels  of 
her  wagon  were  on  the  track,  and  then  she 
saw  "a  glimpse  of  light"  and  looked  to- 
wards tbe  west  and  saw  the  car  right  upon 
them,  and  In  an  Instant  the  collision  occur- 
red. She  also  says  she  saw  no  headlight  and 
heard  no  bell  rung,  although  her  own  wit- 
ness Leming,  and  four  other  witnesses  for 
the  defendant,  testify  that  there  was  a  head- 
light burning  on  the  car,  and  that  tbe  gong 
was  being  loudly  sounded.  The  plaintiffs 
contention  is  that,  as  the  headlight  lit  up  a 
space  of  60  or  75  feet  Ahead  of  tbe  car,  tli* 


feet  distant  from  the  wagon,  and  could  hare 
stopped  or  checked  the  speed  of  the  car  In 
time  to  avert  the  collision,  and  did  not  do 
80.  Several  couclnslve  answers  to  this  con- 
tention are  apparent  In  the  first  place, 
there  Is  no  evidence  at  all  that  the  motor- 
man  failed  to  stop  the  car  or  check  its  speed 
after  he  saw  or  might  have  seen  the  immi- 
nent peril  of  the  plaintiff.  On  the  contrary, 
all  the  testimon;  Is  that  he  applied  the 
brakes,  and  reversed  the  current,  and  sound- 
ed the  gong  loudly  and  continuously,  and  did 
everything  that  could  be  done.  It  Is  true 
that  the  plaintiff's  witness  Leminf  said  that 
he  did  not  notice  that  the  speed  of  the  car 
was  cbecked,  but  he  also  testlQecl  that  when 
he  got  to  the  culvert,  which  was  25  feet 
west  of  IMaiit  avenue,  the  car  was  50  to  75 
feet  west  of  the  culvert,  and  that  the  "plain- 
tiff's horse  was  close  to  the  mouth  of  Plant 
avenue."  So  that,  if  this  witness"  testimony 
is  to  control  the  case,  the  plaintiff  was  at 
least  20  feet  distant  from  the  track  when 
the  car  was  75  or  100  feet  west  of  Plant  ave- 
nue, and  therefore  the  plaintiff  was  not  in 
a  position  of  imminent  peril  at  that  time, 
and  there  was  no  obligation  resting  upon 
the  motormuQ  to  stop  or  check  the  speed  of 
the  ear;  but  tills  witiu'^s  said  tie  was  ring- 
ing bis  bell,  and  he  wondered  whether  be 
was  ringing  It  for  him  or  the  other  wagon. 
If  absolute  credence  be  given,  therefore,  to 
everything  this  witness  saitl.  It  should  be 
shown  that  the  motorman  did  all  he  was 
obligated  to  do,  and  that  the  plaintiff  was 
not  In  any  danger  whatever,  and  was  not 
on  the  track  at  all  when  the  car  was  within 
75  or  100  feet  of  the  place  of  collision.  The 
testimony  of  this  witness  therefore  complete- 
ly disproves  the  plaintiff's  contention  that 
she  was  In  a  position  of  Imminent  peril,  and 
that  the  motorman  saw  It,  or  might  have 
seen  It,  In  time  to  have  averted  the  injury. 
And.  on  the  contrary,  the  testimony  of  this 
witness  corroborates  the  testimony  of  the 
motorman  that  when  the  car  was  within  less 
tlian ,  75  feet  of  Plant  avenue  the  plaintiff 
drove  on  the  track,  and,  this  being  so,  and 
under  the  uncontradicted  testimony  that  the 
car  could  not  have  been  stopped  In  less  than 
75  feet  on  that  grade  when  running  8  or  10 
miles  an  hour,  this  contention  of  the  plain- 
tiff utterly  fails.  •  Moreover,  if  the  testimony 
of  the  plaintiff  be  true  that  she  stopped  and 
looked  west  when  she  reached  the  south  side 
of  LougCellow  avenue,  and  did  not  see  a  car 
coming.  It  Is  IneoraprebenBible  how  a  col- 
lision could  have  occurred.  For  this  in- 
volves the  dpdiirtion  tb;it  a  car  ran  1,200  feet 
while  the  plaintiff's  wagon  was  going  22  feet 
from  the  south  rail  of  the  east-bound  track 
to  the  south  line  of  Loiiijfellow  avenue  and 
tlie  width  of  the  track,  say  about  5  feet. 
In  other  words,  that  a  car  traveled  1,200 
latt  wUto  11m  vagM  was  tniTsUag  AT  tmt» 


and  the  wagon  waa  traveling  only  1  mUe  an 
hour,  the  car  would  be  traveling  15  or  25 
times  as  fast  as  the  wa^pn.  And  even  as- 
suming that  the  car  waa  trarelinff  25  times 
aa  fast  as  the  wagon,  the  car  would  <m].T 
travel  676  feet  while  the  wngoa  was  trav- 
eling 27  feet  This  extreme  concesalon  aa  to 
the  rate  of  speed  that  the  car  and  the  wag- 
on were  respectively  traveling  ahows  that 
when  the  plaintiff's  wagon  reached  the  souUi 
line  of  Longfellow  avenue,  or  at  any  nit 
when  the  wagon  began  to  move  fnun  th^i 
point  the  car  was  within  feet  of  tbe 
point  of  the  collision.  Thia  being  true,  it 
cannot  mathematlcaUy  be  tnie  that  tSie^aia- 
tlff  could  not  see  the  car  coming,  for  sb? 
had  an  unobstructed  view  towards  the  wes: 
of  1,200  feet,  and  the  car  was  big,  and  iigt: 
ed  by  electricity,  and  bad  a  headlight,  and 
If  she  bad  looked,  she  could  not  have  failei 
to  see  the  car;  and  under  these  circumsui 
ces  she  cannot  be  heard  to  say  she  did  a-Ji 
see  the  car  In  ample  time  to  have  stopped 
before  she  got  into  a  position  of  peril,  and 
it  was  contributory  negligence  on  her  pan 
not  to  do  so,  which  bars  ber  recovery.  Goj- 
er  V.  Kalh-oad,  174  Mo.  344,  73  S.  W.  oSl; 
Carroll  v.  Transit  Co.,  107  Mo.  653,  17  S. 
W.  S89;  Boyd  v.  Railroad,  105  Mo.  371.  16 
B.  W.  909;  Butts  v.  Railroad.  98  Mo.  272. 
11  S.  W.  754;  Henze  v.  Railroad.  71  Ma 
63S;  Jennings  v.  Railroad,  112  Mo.  2iS,  20 
S.  W.  490;  Maxey  v.  Railroad.  113  Mo.  L  20 
S.  W.  654;  Sullivan  v.  Railroad.  117  Mo.  21t 
23  S.  W.  149;  Kelsay  v.  Railroad,  li»  Ma 
302,  30  S.  W.  339;  Moberly  v.  Railroad.  &^ 
Mo.  183,  11  S.  W.  669.  The  i>lainlifE  made 
out  no  case,  and  the  demurrers  to  the  eii- 
dence  should  have  been  sustained. 
The  judgment  is  reversed.  All  concur. 
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(Supreme  Oomrt  of  Missoari,  Division  Ko.  1. 

Feb.  10, 1904.) 

USURY— B0MU8  FOR  FORBEARANCE— CHARAC- 
TER OP  DBFBNaB^AVAILABIL.ITY  TO  CR£D- 
ITOR  —  MORTGAQEa  —  AOREEMESTS  FOR  EX- 
TENSION—RIGHTS OP  ASSIGNEE— REM EDIEi- 
KLECTION. 

1.  Where  an  agreement  for  extension  of  a 
note  secured  by  a  deed  of  trust  did  not  appear 
on  the  face  of  the  record,  bat  the  holder  of  the 
note,  who  made  the  agreement  for  the  eztec- 
sion,  himself  became  the  purchaser  of  the  prop- 
erty, his  title  was  subject  to  attack,  and  ccold 
be  set  aside  in  etiuity  by  the  owner  of  the  eq- 
uity. 

2.  One  whose  property  luLS  been  sold  and-er 
deed  ttt  tniat  Is  -ftMatkn  of  a  egiecanent  for 
extension  Is  not  limited  to  a  rait  In  equity  x> 
set  aside  the  title  of  the  parchaspr  with  kn  ■■s-I- 
edpe  of  the  ngrofnienl.  tuit  may  briiiE;  nn  acui'!! 
at  law  agaiast  the  mak^  of  the  agreement 
damagaa  ftw  Its  fartMh. 

8.  A  oMrtntd;  Mtiraaa  Che  luldar  ec  ■  aott 
and  tte  owner  o(  tta  pgoparty,  saidaet  to  a 
dMd  «C  tnic  sacadDt  tti  MriMBl^ 
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extoDdoD  of  time  of  the  note  is  Becored,  la  a 
contract  effecting  an  incnmbrauce  on  land,  aod, 
aa  waehf  paasea  to  an  aesignee,  who  takea  tb* 
pr(H>er^  aubject  to  the  incombrance  before  tht 
expiration  of  the  period  tor  extenaion. 
4.  Where  a  petiticm  statea  a  contract  by  the 

fflbltitt  and  defendant,  and  the  paymrat  of  ths 
I  eonalderatiou  by  the  former  to  the  latter, 
and  the  breach  of  the  contract  tv  defendant, 
the  statute  of  frauds.  If  availabta  aa  a  detanae, 
mnst  be  pleaded  by  defendant. 

6.  AVhere  a  note,  on  its  face,  bore  all  the  In- 
terest that  the  law  allowed,  an  agreement  for 
tiie  payment  of  a  bonna  for  fwbearance  was  an 
agreement  for  the  payment  of  nauir;  and, 
though  the  agreement  ahonid  he  complfea  with 
by  the  h(dd«  of  the  note,  he  could  not  recover 
the  bonus. 

6.  Usury  laws  are  solely  for  the  protection 
of  the  debtor,  and  he  and  nla  priviea  alone  can 
interpose  the  defense  of  nsnry,  so  that,  if  tho 
debtmr  makes  payments  in  accordance  with  the 
terms  of  the  nsorloos  contract,  the. creditor  can- 
not retain  the  payment,  and  say,  when  ssed  for 
breach  of  the  contract,  that  tt  was  iwiirioaa 
and  Illegal. 

Appeal  from  Olrcnit  Court,  Greene  Ooimtj; 
Jas.  T.  NevUle,  Judg& 

Action  by  the  Missouri  Real  Estate  Syndl* 
Cftte  agaliwt  J.  M.  Slma.  From  a  Judgment 
tor  defendant,  plaintiff  appeala.  Reversed. 

HeOeman  ft  Heffeman  and  Oldeon  ft  Olde- 
on,  for  appeUanL  BeiiJ.  V.  Uaaaer*  tat 
■poident. 


TALUANT,  J.  Ttala  la  an  appeal  frtnn  the 
Judgmmt  of  tbe  drcolt  conrt  on  suatainljig 
a  demnrrer  to  the  plalntUTa  petition,  the 
plaintiff  declining  to  plead  txather.  The  cause 
itated  in  the  petition  la  an  action  at  law  for 
damages  for  the  breach  of  a  contract  to  «r- 
tend  a  mtHrtgage  note.  The  anbstantlal  aver^ 
ments  In  the  petition  are  to  the  effect  as 
follows:  On  December  12,  1804,  one  Geo.  P. 
Miller,  being  then  the  owner  of  certain  real 
estate  In  the  city  of  Springfield,  executed  his 
note  for  $4,000,  due  in  two  years,  bearing  S 
per  cent.  Interest  from  date,  payable  to  one 
Oeorge  Lawrence,  and  a  deed  conveying  the 
real  estate  to  tme  James  Bray,  as  trustee,  to 
secure  the  note.  That  afterwards  Miller  con- 
veyed the  propwty  to  one  Kerr,  subject  to 
the  deed  of  trust,  and  Kerr  conveyed  It  In 
like  condititm  to  a  corporation  called  the 
Sprlngfltid  Milling  Company.  That  In  1885 
the  holder  of  the  $4,000  note  sold  It  to  the 
defendant,  Sims.  That  while  the  defendant 
waa  tiie  oiraer  at  the  note,  and  the  Spring- 
field  Milling  Company  the  owner  of  tbe  prop- 
erty BDbJect  to  the  deed  of  trust,  the  latter 
made  a  contract  wltb  the  form^  to  extend 
the  note  tm  a  period  of  fire  years  from  the 
date  of  its  face  maturity  (that  la.  from  De- 
conber  12,  1896,  to  December  12,  1901);  the 
consideration  for  the  extension  being  $100, 
wbleb  file  milling  company  then  and  there- 
upon paid  Hie  defendant  That  afterwards 
the  milling  company  sold  the  property  to  one 
Ooombs.  who  assumed  tbe  payment  of  the 
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note,  and  Ooombs  sold  It  to  other  parties, 
who  also  assumed  the  payment  of  the  note, 
and  they  on  Febraary  16. 1889,  sold  It  to  the 
plaintiff  tor  $6,000,  subject  to  the  deed  of 
trust  That  plaintiff  bought  with  knowledge 
of  the  contract  for  the  extenslbn,  and  with 
tiie  knowledge  and  consent  of  the  defendant 
and,  after  so  purchasing,  the  plaintiff,  with 
tbe  knowledge,  consent  and  approval  of  the 
defendant  PQt  extensive  and  valuable  Im- 
provements specified  on  the  property,  and 
made  a  lease  for  a  term  of  10  years  of  the 
third  floor  of  the  building,  with  like  knowl- 
edge and  consent  of  the  defendant;  be  In 
fact  signing  the  lease,  and  agreeing  that  his 
deed  of  trust  "should  be  subject  to  the  terms 
and  conditions  of  said  lease."  That  after- 
wards, altlwngb  tbe  plaintiff  had  fully  com- 
plied with  all  the  other  terms  of  the  deed  of 
trust  tbe  defendant  In  violation  of  his  agree- 
ment to  extend  the  nete,  did  In  July,  1900.  In- 
stigate the  trustee  to  sell  tbe  property  under 
the  terms  of  the  deed  of  trust  (ind  at  the 
sale  the  defendant  became  tbe  purchaser  for 
$1,000;  received  the  trustee's  deed  therefor, 
entered  Into  possession,  and  has  so  continued, 
collecting  tbe  rents,  etc.  That  at  tbe  date 
of  tbe  aale  the  property  was  worth  $8,000,  or 
$4,000  over  and  above  the  deed  of  trust  debt 
and  therefore  by  the  defendant's  act  the 
plaintiff  was  damaged  in  the  sum  of  $4,000, 
for  which  Judgment  was  prayed.  There  were 
three  other  counts  in  tbe  petition,  predicated 
on  the*  same  facts,  and  the  breach  of  the 
agreement  to  extend  the  note.  The  court 
sustained  the  demurrer  as  to  the  first  second, 
and  fourth  counts,  and  orermled  it  as  to  the 
third,  whereupon  the  plaintiff  took  a  volun- 
tary Donsnit  as  to  tbe  third  count  and  de- 
clined to  plead  further.  The  court  then  ren- 
dered final  Judgment  for  tbe  defendant  from 
which  Judgment  the  plaintiff  prosecutes  this 
appeal. 

If  tbe  agreement  for  tbe  extension  of  the 
note  was  supported  by  a  valid  considera- 
tion, the  petition  stated  a  good  cause  of  ac- 
tion, and  the  demurrer  should  bave  been 
overruled.  The  agreement  for  extension  not 
appearing  on  the  face  of  the  record,  a  sale  by 
tbe  trustee  at  a  date  when  the  note,  as  ap- 
peared on  Its  face,  waa  due  and  unpaid, 
would  bave  carried  to  an  Innocent  purchaser 
without  notice  a  good  title.  Aa,  however, 
the  defendant  himself  became  the  purchas- 
er, the  plaintiff  could  have  successfully  at- 
tacked his  titie  by  a  suit  in  equity,  and  have 
set  the  same  aride;  assuming,  of  course,  as 
we  must  in  the  face  of  the  demurrer,  that 
the  facta  pleaded  are  true,  and  that  there 
were  no  other  facts  to  alter  the  case.  But 
the  plaintiff  was  not  limited  to  that  remedy 
in  equity.  If  the  defendant  bad  violated  bis 
agreement  and  sold  the  plalntUTs  property 
when  he  had  no  right  to  do  so,  the  plaintiff 
waa  entiUed  to  bis  action  at  law  for  damages 
as  for  a  breach  of  the  con  tract.  Sherwood 
r.  Saxton,  63  Mo.  78.  In  tbe  case  cited  tbe 
suit  waa  against  the  trustee  for  misconduct 
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In  the  sale  of  the  platntUTs  land  under  a 
deed  of  trust.  The  court,  recognising  the 
right  to  equitable  relief,  said:  "In  many  cas< 
88,  even  whore  the  remedies  are  concurrent, 
the  legal  trlbunai.ls  more  complete  and  sat- 
isfactory than  the  equitable  one.  This  case 
Is  a  good  example.  Should  the  plalntUt  com- 
mence hla  Bult  In  equity,  he  might  set  aside 
the  second  sale  and  redeem  the  land  by  pay- 
ing up  the  Indebtedness.  But  In  the  mean- 
time the  land  may  bare  greatly  depreciated 
in  value,  bo  that  It  would  be  Impossible  to 
restore  him  to  what  he  has  lost  by  the  de- 
fendant's breach  of  his  trust  An  actlcm  at 
law,  then,  for  damages.  Is  the  most  ample, 
complete,  and  simple  remedy."  The  con- 
tract for  extension  was  made  between  the 
owner  of  the  land  and  the  holder  of  the 
mortgage  note.  The  only  concern  the  owner 
of  the  land  bad  with  the  note  arose  out  of 
the  fact  that  It  was  Oa  Incumbrance  on  his 
land.  His  contract  for  the  extension  was  for 
the  sole  purpose  of  postponing  the  date  at 
which  Ms  land  could  be  sold  to  satisfy  the 
note.  It  was  therefore  a  contract  affecting 
the  Incumbrance  on  tbe  land,  and  the  effect 
the  contract  had  on  that  incumbrance  was 
not  limited  to  tbe  period  of  tbe  ownership  of 
the  then  owner,  but  passed  to  tbe  assignee, 
who  took  the  property  subject  to  the  Incum- 
brance. The  contract  was  for  an  extension 
for  a  definite  number  of  years,  and  It  applied 
to  tbe  Incumbrance,  In  whosesoeTer  hands 
the  title  to  the  land  might  go  during  that 
period.  It  applied  to  the  Incumbrance  while 
the  title  was  held  by  tbe  plaintiff  In  this 
case.  What  would  have  been  the  effect  If 
the  note  had  been  transferred  before  matur- 
ity to  an  Innocent  purchaser  without  notice, 
we  need  not  consider,  for  such  was  not  this 
case. 

The  petition  does  not  state  that  the  con- 
tract was  In  writing,  but  It  Is  unnecessary 
for  us  to  consider  that  point,  because,  even 
If  the  statute  of  frauds  applied  to  such  case, 
the  point  Is  not  raised  by  the  demurrer.  Tbe 
petition  states  that  the  contract  was  made, 
and  tbat  the  whole  consideration  ($100)  was 
paid  to  the  defendant  The  defendant  by 
bis  demurrer,  admits  that  to  be  the  fact 
If,  under  that  condition,  tbe  defendant  thinks 
tbat  the  statute  of  frauds  has  anything  to 
do  with  the  case,  it  is  his  privilege  to  plead 
It  Maybee  t.  Moore^  80  Mo.  840,  2  B.  W. 
471. 

The  question  remaining  Is,  was  the  con- 
tract for  extension  supported  by  a  valid  con- 
sideration? The  note,  on  its  face,  bore  all 
the  interest  that  our  law  allows.  The  pay- 
ment, therefore,  of  |100  bonus  for  the  for- 
bearance, was  tbe  payment  of  usury.  If  the 
defendant.  Instead  of  receiving  tbe  $100  In 
cash  at  the  time  of  making  the  contract  had 
taken  the  promise  of  the  Springfield  MUllng 
Oompany  to  pay  tbat  sum,  and  had,  on  the 
tftitii  of  that  promise,  actnaUy  forborne  the 


foreclosure  until  the  expiration  of  five  yearly 
as  agreed,  and  had  then  sued  tbe  ro*'»"g 
company  for  the  bonus  promised,  he  conld 
not  have  recovered  it  because  the  amount 
of  the  bonus  was  that  much  more  than  the 
law  allows  the  creditor  to  take  for  the  for- 
bearance of  his  debt  If,  then,  the  defend- 
ant In  such  case,  after  he  had  wholly  per- 
formed the  contract  on  his  part;  could  not 
recover  tbe  oonslderatlon  upon  which  his 
contract  was  founded,  because  the  consldK^ 
atlon  was  Illegal,  bow  can  he  be  required.  In 
law,  to  perform  his  part  of  tbe  contract 
when  he  refuses  to  do  so  after  having  receiv- 
ed the  Illegal  consld««tion?  If  the  consid- 
eration Is  so  illegal  that  one  party  who  has 
received  the  full  benefit  of  the  contract  can- 
not be  conjpelled  to  perform  his  part  of  it 
how  can  the  other  party  be  compelled  to  per- 
form his  agreement  when  the  facts  are  tbat 
It  Is  he  who  has  received  the  full  benefit  and 
yet  refuses  to  perform  his  part?  The  an- 
swer to  those  questions  is  found  in  tbe  pe- 
culiar character  of  the  law  governing  the 
subject  of  usury.  The  law  which  forbids  tbe 
taking  of  Interest  beyond  a  certain  rate  for 
the  use  or  forbearance  of  money  is  made 
solely  for  the  protection  of  the  debtor.  If  he 
sees  fit  to  pay  more  than  tbe  law  allows,  he 
may  do  bo;  and  the  person  to  whom  It  la 
paid  cannot  retain  It,  and  at  the  same  time 
say  that  It  is  Illegal.  No  one  but  the  debt- 
or, or  his  privies  In  blood,  contract,  or  rep- 
resentation, can  Interpose  the  defense  of 
usury.  Coleman  v.  Cole,  158  Mo.  253.  69  &. 
W.  106.  In  27  Am.  &  Eng.  Ency.  L.  949.  the 
law  Is  thus  stated:  "It  Is  settled  by  a  mul- 
titude of  decisions  that  the  right  to  plead 
usury  Is  a  privilege  personal  to  the  d^tor. 
The  defense  has  been  compared  to  that  of 
Infancy.  Tbe  rule  that  parties  In  pari  delicto 
are  both  equally  precluded  from  assistance 
by  tbe  courts  does  not  apply  against  a  bor- 
rower or  debtor  who  has  paid  or  agreed  to 
pay  usury.  It  Is  deemed  that  his  consent  to 
the  corrupt  contract  was  obtained  by  morml 
duress,  such  as  to  take  from  him  the  char- 
acter of  partlceps  crlmlnis.  To  bold  others 
wise  would  render  usury  laws  nugatory. 
*  *  *  Being  an  offender  against  the  law. 
tbe  usurer  is  not  under  any  circumstances 
permitted  to  set  up  his  own  usury  for  tbe 
purpose  of  avoiding  any  of  his  undertakings 
or  liabilities  connected  with  the  usurioos 
transaction.  What  he  has  done  or  bound 
himself  to  do,  he  must  stand  by,  a>  If  no 
usury  were  Involved." 

We  hold  that  the  contract  for  the  extension 
of  the  note  was  supported  by  a  valid  con- 
sideration. Tbe  petition  stated  facts  which 
constituted  a  cause  of  action,  and  therefor© 
the  court  erred  In  sustaining  the  demur- 
rer. Tbe  Judgment  is  reversed,  and  tbe 
cause  remanded  to  be  proceeded  with  accord- 
ing to  the  law  as  above  ezpreaaed.  AH  eoa- 
cor. 
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HBIS8IBLBA.0H  t.  CITT  OF  ST.  liODIS 
et  al. 

(Saimiw  Coart  of  Missouri,  DlTislou  No.  1. 

Feb.  10.  1904.) 

VCNIOIPAL  CORPORATIONS— OBSTRUCTIONS  ON 
8IDBWALK  ~  REPAIRS  TO  STREET  —  NBOLI- 
QBNCB  OF  COMTRACTORr-NEQLIGBNCB  OF 
CITY— THEORY  OF  RECOVERY- RIGHT  TO  USE 
OF  SIOBWAUC— DANGEROUS  OBSTRUCTIONS. 

1.  Whers  a  contractor,  and»  pcrmisdon  of 
the  cit7,  tears  up  a  public  street  to  construct  a 
public  iniproTemeDt,  its  duty  does  not  end  when 
it  properlj  piles  ap  the  paviox  stones  or  places 
gaoi-ds  around  excavations;  out  it  is  its  cou- 
tinuinK  duty  to  use  reasonable  care  to  keep 
such  stones  safely  piled  and  such  excavations 
properly  guarded,  although,  if  it  sees  that  thr 
street  is  in  a  safe  condition  at  the  close  of  busi- 
ness each  day.  and  some  third  person  scatters 
tho  atntM  or  romovM  the  voard  durinc  the 
nigh^  neither  the  contractor  nor  the  dty  u  lia- 
ble. 

Z  Where  a  sidewalk  was  12  feet  wide,  a  idle 
of  stones  placed  thereon  by  a  contractor,  which 
occupied  only  from  3  to  6  feet  of  that  width, 
and  which  were  so  piled  that  the  outside  of  the 
pile  was  a  perpendicular  wall  about  5  feet  hish 
—tho  loose  atones  bring  thrown  in  between  the 
walls— was  not  necessarily  a  dangerous  ob- 
struction to  persona  traveling  on  the  sidewalk. 

3.  A  temporary  use  of  a  street  for  the  porpnse 
of  building  houses  or  making  improvemeuts. 
and  for  a  reasonable  time,  la  a  lawful  use,  ana 
what  is  a  reasonable  time  la  to  be  detennlned 
by  the  circamBtances  of  the  case. 

4.  In  an  action  for  negligence,  where  plain- 
tiff failed  to  make  ont  a  case  against  defendant, 
a  :>udgment  rendered  on  a  verdict  in  favor  of 
defendant  will  be  affirmed,  notwithstandine  er- 
Tora  in  inatmctionH  ^ven  on  defendant's  behalf. 

5.  In  an  action  against  a  city  and  a  contract- 
or for  injury  to  a  pedestrian  caused  by  stones 
beinn  piled  or  scattered  on  the  sidewalk,  where 
plaintiff,  in  her  petition,  and  In  instructions 
given  in  her  behalf,  predicated  her  right  of  re- 
covery solely  on  tne  negligent  obstruction  of 
the  sidewalk  by  the  contractor,  and  the  permis- 
sion of  the  obstruction  by  the  city,  she  was  not 
entitled  to  a  judsment  against  the  city,  where 
she  failed  to  obtain,  and  did  not  show  herself 
entitled  to,  a  judsmeot  against  the  contractor. 
.  0.  Where  plaintiff  predicated  her  right  to  re- 
covery against  a  city  solely  on  the  city's  negli- 

Jrence  In  permitting  a  contractor  to  pUe  stonee 
n  audi  maimer  as  to  necessarily  and  danger- 
onaly  obstruct  travel  on  the  ddewalk,  she 
could  not  recover  on  any  other  act  of  negli- 
gence, even  If  It  woe  such  that,  if  vmperlj 
plesded.  It  would  hare  afforded  a  caose  of  ac- 
tion. 

Appeal  from  St  Louis  Olrcult  Conrt;  Jna 

W.  McEIblnney,  Judge. 

Action  by  Lena  F.  Heaselbacb  agalnet  the 
dty  of  8t  Louis,  the  Fruin-Bambrlck  Con- 
struction Company,  and  anotber.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  city 
of  St.  LonlB  appeals;  and  from  a  Judgment 
In  favor  of  defendant  Fmln-Bambrick  Con- 
struction Company,  plaintiff  appeals.  Re- 
Tersed  on  defendant  city's  appeal,  and  af- 
firmed DO  plaintiff's  appeal. 

Ctaas.  W.  Bates  and  Ben].  H.  Charles,  for 
appellant.  A.  R.  Taylor,  Monia  Tucker,  and 
Seddon  &  Holland,  for  respondents. 

MARSHALL,  J.  This  Is  an  action  for  f  10,- 
000  damages  for  personal  Injuries  received 
by  tbe  plaintiff  on  October  1,  1000;  on  the 
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west  side  of  Broadway,  Just  south  of  Pen- 
rose street,  in  the  city  of  St.  Louis,  in  con- 
sequence, It  is  alleged,  of  tripping  over  some 
paving  blocks  that  had  been  negligently  pla- 
ced and  allowed  to  remain  on  tbe  sidewalb 
by  the  defendants.  Tbe  suit  was  originally 
against  the  St  Louis  Transit  Company,  tbe 
Fruln-Bambrlck  Construction  Company,  and 
the  city  of  St  Louis.  Bat  at  the  close  of 
tbe  plaintiff's  case  the  plaintiff  voluntarily 
dismissed  the  case  as  to  the  transit  com- 
pany, and  the  court  sent  the  case  to  tbe  jury 
against  the  other  two  defendants.  The  jury 
found  a  verdict  In  favor  of  the  Fruin-Bam- 
brick  Construction  Company,  but  returned  a 
verdict  against  the  city  of  St  Louis  for  $1,- 
000.  Tbe  dty  appealed  from  the  judgment 
against  it;  and  the  plaintiff  appealed  from 
the  verdict  and  Judgment  In  favor  of  the 
Frnin-Bambrick  Construction  Company. 

Tbe  negligence  charged  in  the  petition  la 
that  prior  to  October  1,  1900,  the  St  Louis 
Transit  Company  and  Fruin-Bambrlck  Con- 
struction Company  "had  caused  to  be  placed 
on  the  sidewalk,"  at  the  place  of  the  acci- 
dent "large  stones,  which  were  a  dangerous 
obBtructlpn  to  the  use  of  said  sidewalk  by 
pedestrians  lawfully  passing  thereon;  and  at 
the  time  of  plaintiff's  Injuries  there  were 
no  signal  lights  or  other  lights  on  or  about 
said  stones  so  placed  upon  said  sidewalk,  to 
warn  persons  of  the  presence  of  said  stones, 
and  the  dangers  therefrom,  as  required  by 
tbe  ordinance  of  tbe  city  of  St  Louis  In  such 
cases,  though  It  was  after  night  and  dark  at 
the  time  of  plalntifTs  Injuries  as  herein  stat- 
ed." It  Is  then  alleged  that  the  said  defend- 
ants -were  negligent  In  so  pladng,  and  In  not 
lighting  the  place,  and  that  such  negligence 
directly  contributed  to  cause  the  plaintiff's 
injuries.  It  Is  then  alleged  that  while  the 
plaintiff  was  passing  along  said  sidewalk  on 
October  1,  1900,  after  dark,  "she  came  In 
contact  with  said  atones  so  placed  upon  said 
sidewalk,  and  was  thereby  caused  to  fall 
upon  said  stones  and  the  sidewalk,"  and  was 
seriously  Injured.  The  negligence  of  the  city 
is  thus  charged. .  "And  plaintiff  avers  that 
the  two  first  named  defendants  were  so  us- 
ing said  sidewalk  to  place  said  stones  there- 
on with  the  knowledge  and  permission  of  the 
city  of  St  Louis,  and  that  the  defendant  city 
of  St  Louis,  by  the  proper  officers  and  agents 
in  charge  of  keeping  the  streets  in  proper 
repair,  well  knew  of  said  obatructlocs  upon 
said  sidewalk,  yet  negligently  permitted  the 
same  to  exist  and  thereby  directly  contrib- 
uted to  cause  the  plaintiff's  said  Injuries." 
Tbe  defendants  pleaded  separately,  and  their 
answers  are  general  denials,  coupled  with  a 
plea  of  contributory  negligence. 

The  evidence  adduced  for  the  plaintiff 
showed  that  the  St  Louis  Transit  Company 
had  nothing  to  do  with  the  matter,  and  so 
plaintiff  TOluntarily  dismissed  as  to  it  The 
evidence  showed  that  for  some  time  prior  to 
October  1,  1900,  the  Fruln-Bambrtck  Con- 
struction Company,  under  a  contnct  wlUi 
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tbe  St  Loota  Ballroad  Company,  had  been 
engaged  in  the  work  of  taking  up  tbe  old 
cable  road  on  Broadway,  and  in  putting 
down  a  new  electric  street  railroad.  In  do- 
ing this  work,  the  construction  com[>any  took 
up  the  granite  paving  blocke,  which  were 
abont  6  inches  long,  about  4  Inchea  wide,  and 
about  4  inches  thick,  and  piled  them  along 
the  west  side  of  the  street,  partly  on  the 
street  and  partly  on  the  sidewalk.  They 
were  piled  in  "ricks";  that  Is,  a  perpendic- 
ular wall  of  paving  blocks  was  built  up 
about  8  feet  high  near  the  outside  of  the 
sidewalk,  and  a  similar  wall  was  built  on 
tbe  street,  tbus  leaving  a  apace  of  4  or  6 
feet  between  the  two  walls.  Into  this  space 
the  other  paving  blocks  were  loosely  thrown. 
As  thus  buUt,  a  smooth,  perpendicular,  gran- 
ite wall,  about  3  feet  high,  was  located  near 
the  outside  of  the  sidewalk.  At  the  place  of 
the  accident  the  sidewalk  was  12  feet  wide, 
so  that  there  was  a  space  of  at  least  8  feet 
between  the  granite  wall  so  bnilt  and  the 
buildings  on  the  inside  of  tbe  sidewalk.  The 
sidewalk  was  made  of  brick,  and  was  In  good 
repair,  as  far  as  It  appears  from  tbe  evi- 
dence. Tbls  condition  bad  existed  for  sev- 
eral weeks  prior  to  the  accident.  The  plain- 
tlfl  had  lived  at  4036  North  Broadway  for  a 
year  before  the  accident,  and  her  house  was 
on  the  east  side  of  Broadway,  and  on  the 
opposite  side  of  the  street  from  that  on 
which  the  accident  occurred.  On  the  even- 
ing in  question  she  went  to  see  Dr.  Orth,  who 
lived  on  Penrose  street,  which  Is  the  street 
north  of  the  block  on  which  the  accident  oc- 
curred. In  going,  she  went  along  the  east 
side  of  Broadway,  which  bad  no  paving 
blocks  plied  on  It,  to  Penrose  street,  and 
thence  on  that  street  to  tbe  doctor's  office. 
On  returning,  she  took  the  west  side  of 
Broadway.  She  knew  the  condition  of  the 
sidewalk,  with  reference  to  the  pile  of  pav- 
ing blocks,  for  she  said  she  could  see  it  from 
ber  window.  She  went  south  on  the  west 
■Ide  of  Broadway  until,  she  says,  she  was  in 
front  of  Bckmeler's  coalyard,  when  she  says 
she  fell  over  a  stone  that  was  lying  on  the 
sidewalk,  and  injured  herself.  No  one  was 
with  her,  except  lier  little  daughter,  who 
was  11  years  old.  She  says  that  there  were 
a  good  many  stones  scattered  pellmell  on  the 
sidewalk,  and  that  she  had  seen  them  there 
for  over  4  weeks  before  tbe  accident  and 
that  there  were  no  lights  or  danger  lights 
there.  After  she  fell,  she  says,  two  young 
men  offered  to  help  ber  to  rise,  but  she  felt 
bashful,  and  raised  herself  up.  On  cross- 
examinatloD  she  said:  "Everything  was  full 
of  stones.  There  were  stones  piled  up,  and 
stones  lying  loose  on  the  sidewalk.  At  Bck- 
meler's coalyard  it  was  full  of  stones,  and 
all  Broadway  was  full  of  stones  on  the  west 
side"— and  that  she  fell  at  Eckmeler's  coal- 
yard,  and  there  was  no  light  there,  and  "that 
she  could  not  tell  whether  she  tripped  against 
a  loose  stone  on  the  sidewalk,  or  a  pile  of 
stones."   Later  she  said  It  was  loose  stones 


she  ran  against    The  plalntUTs  dangbter 

corroborated  her  testimony.  Mrs.  Hairy 
Kueha  testified  that  abe  passed  along  Broad- 
way ev^  day,  and  that  there  were  stones 
on  tbe  ^dewalk— some  In  piles,  some  spread 
out  over  the  pavement;  that  there  were 
more  In  some  places  than  in  others;  and 
that  In  front  of  IGckmeler's  was  the  worst 
place.  James  Mulbem  testified  for  the  plain- 
tiff that  be  was  an  Inspector  for  the  stjreet 
railroad.  He  testified  to  the  piling  of  the 
granite  blocks,  and  said  tbe  pile  extended 
about  28  Inches  onto  the  sidewalk,  and  that 
the  balance  of  the  sidewalk  was  left  clear 
and  unobstructed.  He  also  testified  that 
there  was  a  street  car  strike  going  on  in  St. 
Louis  at  that  time,  and  that  boys  and  other 
persons  would  throw  stones  on  tbe  sidewalk; 
that  any  one  could  see  the  pile  of  stones  ou 
the  outer  edge  of  the  sidewalk^  even  at  night; 
that  lights  were  always  put  up  every  even- 
ing. Dr.  carl  Orth  testified,  for  the  plain- 
tiff, that  he  passed  along  Broadway  several 
times  a  day,  and  also  at  night  about  the 
time  of  the  accident;  that  there  were  blocks 
piled  up  and  blocks  scattered  loosely  on  the 
sidewalk  on  the  west  side  of  Broadway,  and 
that  In  front  of  Bckmeler's  coalyard  tbere 
were  loose  stones  lying  on  the  sidewalk,  and 
that  such  loose  stones  bad  been  lying  along 
the  sidewalk  at  that  place  for  about  two  or 
three  weeks,  and  that  there  were  no  city 
lights  there  at  tbe  time.  On  cross-examina- 
tion he  testified  that  tbese  piles  of  stones 
and  loose  stones  on  tbe  sidewalk  were  not 
the  same  eve^y  day,  but  that  they  changed 
frequently,  and  that  the  abutting  property 
owners  frequently  picked  np  the  loose  stones 
and  threw  them  onto  tbe  piles.  Alois  Bck- 
meler  testified,  for  the  plaintiff,  that  be  own- 
ed tbe  coalyard;  that  the  stones  were  built 
up  In  piles,  "and  somebody  walks  down 
there,  carried  them  off,  and  threw  tbem 
around  loose,"  and  that  be  bad  seen  loose 
stones  in  front  of  his  place  for  niiarly  a 
month;  that  there  were  lights  put  up,  three 
In  every  block,  but  he  did  not  know  wheth- 
er it  was  done  on  tbe  night  of  the  accident 
Mrs.  Annie  Abrens  testified,  for  the  plaintiff, 
that  she  and  Miss  Dora  Merits  found  the 
plaintiff,  on  the  night  of  the  accident  lean- 
ing up  against  tbe  fence  of  the  coalyard.'  and 
tbey  took  her  home;  that  in  addition  to  the 
pile  of  stones,  there  were  a  good  many  loose 
stones  lying  on  the  sidewalk  where  she  found 
the  plaintiff.  Miss  Dora  Morlta  tejUfled. 
for  plaintiff,  substantially  the  same,  and  said 
you  could  see  the  loose  stones  on  tbe  aide- 
walk  when  you  got  near  to  fhem.  Peter 
Bchelperpeter  testified,  for  plaintiff,  that  be 
lived  at  4030  North  Broadway,  that  there 
were  loose  rocks  lying  all  otot  the  sidewalk 
in  front  of  Bckmeler's  coalyard  on  the  nlgbt 
of  the  accident,  and  that  there  bad  been  loose 
rocks  on  the  sidewalk  at  that  place  for  near- 
ly two  months.  Miss  Lizzie  TJppelman  testi- 
fied, ioe  plaintiff,  that  she  lived  at .  4036 
Noith  Broadway,  and  knew  the  condition  o( 
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tbere  were  do  Ugbts  there;  "tliat  there  were 
piles  of  rock  in  some  Instances,  and  there 
were  some  scattered;  that  this  condition  had 
existed  a  good  many  weeks."  At  the  close  of 
this  testimony  for  the  plaintiff,  the  defend-' 
ants  demurred  to  the  evidence^  the  court 
overruled  the  demurrers,  and  tbe  defendants 
excepted. 

J.  S.  Rude  testified,  for  the  defendants, 
that  for  a  month  prior  to  the  accident  he  was 
a  night  watchman  for  the  Fniln-Bambrlck 
Construction  Compainy;  that  he  put  up  from 
tJ9  to  74  red  lights  between  3900  and  4600 
JNorth  Broadway  every  night,  without  miss- 
ing a  night,  while  the  work  was  going  on; 
that  the  paving  stones  were  plied  in  ricks; 
that  th&re  was  a  street  car  strike  going  on 
at  the  time,  and  that  hoys  and  others  would 
£0  oat  and  throw  down  the  piles  of  stones, 
and  that  "there  were  not  men  enough  to 
keep  them  from  doing  it";  that  be  patrolled 
the  street  between  the  points  stated  every 
night;  that  every  two  or  three  days  the  fore- 
man sent  men  over  the  iine  to  pile  up  the 
loose  stones  that  were  thus  thrown  down; 
that  he  piled  up  the  loose  stones  when  he 
found  them,  and  tbere  was  a  day  watchman 
who  did  the  same  thing;  that  through  ali  the 
time  the  pe(^le  in  that  neighborhood  made 
hostile  demonstrations.  On  objection  of  the 
plaintiff,  the  court  would  not  permit  the  wit- 
ness to  tell  the  time  or  nature  of  such  dem- 
onstrations. David  Olman  testifled,  for  the 
defendant,  that  be  was  in  chaise  of  the  con* 
struction  of  tbe  street  railroad  for  the  Fruin- 
Bambrick  Construction  Company;  that  he 
never  left  work  until  a  quarter  to  seven 
o'clock  any  evening  between  September  15 
and  October  2,  1900,  and  that  he  saw  to  It 
that  from  40  to  60  danger  lights  were  put 
up  every  night  between  3800  and  4700  North 
Broadway;  that  the  stones  were  placed  in 
piles  n  feet  high  and  five  feet  wide,  and  so 
as  not  to  obstruct  the  sidewalk;  that  the 
sidewalk  was  12  feet  wide,  which  would 
leave  a  clear  space  of  7  feet;  that  a  strike 
was  in  progress,  and  people  of  that  neighbor- 
hood  made  hostile  demonstrations  (the  court 
refused  to  let  Iiim  state  their  character);  and 
that  the  piles  of  stones  were  often  knocked 
down,  and  be  bad  them  put  back  in  piles  re- 
peatedly, bat  It  seemed  to  do  no  good.  Ha]> 
ry  McGiuley  testified,  for  the  defendants, 
that  at  the  time  of  the  accident  he  and 
Wayne  Dunn,  who  owned  the  barber  shop. 
No.  4015  North  Broadway,  and  John  B.  Bra- 
dy, were  standing  in  front  of  tbe  barber  shop, 
and  that  the  plaintiff  andJier  daughter  pass- 
ed them,  going  south,  and  that  when  she  got 
about  3  feet  south  of  the  barber-shop  build- 
ing, and  wben  she  was  about  6  or  7  feet 
from  where  they  were  standing,  "It  seemed 
ts  if  her  ankle  turned,  and  she  set  down"; 
that  there  were  two  large  windows  In  the 
fnmt  of  tbe  barber  shop,  and  two  Welsbacb 


ber  up,  but  she  got  up  and  walked  about  15 
feet,  and  stopped  in  front  of  the  blacksmith 
shop,  which  is  in  the  same  yard  with  the 
coalynrd;  that  there  were  no  loose  stones  on 
the  sidewalk;  that  there  "were  stones  plied 
in  piles  with  tbe  wall,  along  the  outside," 
but  no  loose  stones.  Wayne  Dunn  testified, 
for  the  defendants,  substantially  the  same  as 
McGlnley,  and,  in  addition,  said  that  a  per- 
son passing  along  Broadway  at  that  point 
could  not  fail  to  see  that  there  was  work  go- 
ing on  there.  John  R.  Brady  testifled,  for  the 
defendants,  that  he  and  McGlnley  and  Dunn 
were  standing  in  front  of  the  barber  shc^ 
when  the  plaintiff  passed;  that  she  fell  about 
8  feet  south  of  the  barber  shop,  and  that 
there  were  no  loose  stones  at  the  place  where 
she  fell;  that  he  went  over  to  help  her  up, 
and  asked  her  If  she  was  hurt,  and  she  sal^ 
she  was  not.  August  F.  Henke,  a  police- 
man, testified  that  bis  beat  began  at  4100 
North  Broadway;  that  he  was  in  the  neigh- 
borhood of  the  barber  shop  and  coalyard  four 
times  before  supper,  and  four  times  after 
supper,  bis  watch  being  from  11  o'clock  a.  m. 
to  11  o'clock  p.  m.;  that  on  the  west  side  of 
Broadway,  south  of  Penrose  street  (4100), 
there  was  a  pile  of  stones,  and  50  feet  south 
of  that,  near  the  alley,  there  was  another 
pile,  and  south  of  the  alley  tbere  was  anoth- 
er pile,  and  another  In  front  of  the  barber 
shop,  and  another  on  the  north  side  of  the 
telegraph  post,  then  came  Block's  coalyard, 
then  the  wagon  maker's  shop,  and  then  Eck- 
meier's  coalyard;  that  it  was  a  part  of  his 
duty  to  see  that  there  were  no  loose  stones 
on  the  slden^lk,  and  nothing  dangerous  on 
the  sidewalk,  and  that  he  found  none  such 
on  tbe  sidewalk  on  the  day  of  the  accident, 
and  that  he  would  have  seen  them  If  there 
had  been  any;  that  he  passed  the  place  of 
tbe  accident  at  7  o'clock  that  evening,  and 
there  were  no  loose  stones  there,  but  that 
the  atones  "were  lined  up,"  and  were  "all 
right."  George  B.  Tabb,  a  policeman,  testi- 
fied, for  the  defendants,  that  bis  beat  was 
from  4100  to  4400  North  Broadway,  and  from 
Broadway  to  Eleventh  street;  that  he  knew 
the  location  of  the  barber  shop  and  the  coal- 
yards;  that  tbe  granite  blocks  were  "ricked 
up,"  but  that  tbere  were  no  loose  rocks  on 
tbe  sidewalk. 

The  plaintiff's  first  instruction,  given,  told 
the  jury  that  If  the  Fruln-Bambrick  Con- 
struction Company  '*removed  stones  from  the 
street,  and  piled  them  on  the  west  side  of 
Broadway,  on  tbe  sidewalk,"  and  if  tbe  stones, 
"as  so  placed  on  said  sidewalk,  obstructed 
travel  thereon,  and  rendered  tbe  passage  over 
said  sidewalk  dangerous  for  the  plaintiff  to 
pass  along  said  sidewalk,"  and  if  on  October 
1,  1900,  "said  stones  were  in  such  position 
on  said  sidewalk,  and  that  said  street  and 
sidewalk  tcere  unlighted  at  said  place,  and 
that  tbe  plaintiff  was  pesBlng  soutb  on  said 
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evening,  and  that  while  so  doing  the  ttruck 
$aid  atones  on  said  sidewalk  with  her  foot, 
Bsd  fell  and  was  Injured,"  and  that  she  was 
exercising  ordinary  care  while  walking  along 
the  sidewalk,  then  she  was  entitled  to  re- 
cover against  the  Pruln-Bambrlck  ConBtnic- 
tlon  Company,  and  If  the  "said  stones  so 
placed  upon  the  sidewalk  had  been  there  In 
such  condition  a  suflScIent  length  of  time  to 
have  enabled  the  city  of  St.  Louis,  by  Its 
agents  having  charge  of  keeping  the  streets 
and  sidewalks  reasonably  secure,  to  ■  have 
known  thereof  by  the  exercise  of  ordinary 
care,  and  by  snch  care  to  have  rendered  said 
sidewalks  reasonably  secure,  and  neglected 
to  do  so,  then  the  city  of  St  Louis  Is  also  lia- 
ble, and  the  verdict  should  be  against  both 
of  the  defendants."  The  plalntllfs  second  In- 
struction, given,  told  the  Jury  that  It  was  the 
duty  of  the  city  to  keep  the  west  sidewalk 
of  Broadway  In  repair,  and  In  a  condition 
reasonably  safe  for  the  passage  of  persons 
thereon,  "and  the  fact,  If  true,  that  a  part  of 
aaid  sidewalk,  at  the  places  mentioned  In  the 
evidence,  was  In  repair  and  safe  to  walk 
upon,  will  not,  alone  and  ot  Itself,  be  a  de- 
fense to  the  city  In  this  case,"  but  that  if  the 
plaintiff,  while  walking  along  the  sidewalk 
"struck  a  stone  or  stones  on  said  sidewalk  and 
fell  and  was  Injured,"  and  If  "said  stone  or 
stones  so  on  said  sidewalk  was  an  obstmc- 
tion  to  people  walking  on  said  sidewalk,  and 
rendered  such  walking  thereon  dangerous," 
and  If  such  condition  had  existed  long  enough 
tor  the  city,  by  the  exercise  of  ordinary  care, 
to  have  known  and  corrected  the  same,  the 
city  la  liable.  The  plaintiff's  third  instruction 
is  as  follows:  "The  court  Instructs  the  Jury 
that  if  the  city  of  St.  Louis  authorized  Broad- 
way and  the  sidewalks  thereot  mentioned  in 
the  evidence  to  be  used  to  place  rocks  or 
stones  thereon  by  the  St.  Louis  Railroad 
Company,  and  If  said  piling  or  placing  of 
said  stones  on  the  sidewalk  necessarily  and 
naturally  rendered  said  sidewalk  dangerous; 
and  if  the  Jury  find  from  the  evidence  In  this 
case  that  the  defendant  Fruln-Bambrlck  Con- 
struction Company  did  pile  atones  upon  the 
west  sidewalk  of  Broadway  at  the  places 
mentioned  In  the  evidence;  and  If  the  Jury 
find  from  the  evidence  that  said  atones,  as 
placed  upon  said  sidewalk  by  Fruln-Bam- 
brlck Construction  Company,  were  an  ob- 
struction to  said  sidewalk,  and  rendered  it 
unsafe  for  persons  and  the  plaintiff  to  walk 
thereon;  and  If  the  Jury  further  find  from 
the  evidence  that  the  plaintiff,  whilst  walk- 
ing along  said  sidewalk  on  October  1,  1900, 
stumbled  and  fell  upon  stones  so  placed  upon 
said  sidewalk,  and  fell  and  was  Injured;  and 
if  the  Jury  further  find  from  the  evidence 
that  the  plaintiff  was  exercising  ordinary 
care  at  the  time  of  her  Injury— then  the  plain- 
tiff Is  entitled'  to  recover  against  the  city  of 
St.  IjouIs,  without  further  notice  of  the  condi- 
tion of  said  stones  and  said  sidewalk.**  (The 
Italics  are  added  to  mark  the  theory  upop 
which  the  instruction  U  based.) 


The  court  refused  to  instmct  the  Jury,  as 
requested  by  the  city,  that  if  the  plaintiff 
was  Injured  "by  falling  upon  some  loose 
stones"  on  the  sidewalk,  the  dty  was  not 
liable,  unless  the  particular  stones  upon 
which  she  fell  had  been  upon  the  sidewalk 
for  a  sufficient  length  of  time  to  have  im- 
parted notice  to  the  city,  and  to  have  enabled 
the  dty  to  remove  them.  The  city  also  de- 
murred to  the  evidence  at  the  close  at  the 
whole  case,  but  the  court  overruled  the  same. 

At  the  request  of  the  Fruln-Bambrlck  Con- 
struction Company,  the  court  instructed  the 
Jury  that,  if  the  plaintiff  stumbled  over  loose 
blocks  on  the  sidewalk,  the  coustroctlon  com- 
pany is  not  liable,  unless  the  Jury  found  that 
such  loose  blocks  were  actually  placed  or 
caused  to  be  placed  on  the  sidewalk  by  the 
c-onstmctI<Hi  company,  and  that.  If  the  Juiy 
were  unable  to  find  from  the  evidence  vbeth- 
a  such  loose  blocks  were  placed  on  the  side- 
walk by  the  construction  company  or  by 
some  other  agency,  the  construction  company 
Is  not  liable,  and  that.  If  the  Jury  found  that 
the  construction  company  used  ordinary  care 
in  piling  such  blocks.  It  discharged  Its  full 
duty  toward  the  plaintiff  with  respect  to 
such  piles,  and  that  It  was  not  the  duty  of  the 
construction  company  to  keep  the  sidewalk 
in  a  safe  condition,  and  that  company  was 
not  liable  if  the  plaintiff  stumbled  over  loose 
blocks,  unless  the  company  actually  placed  or 
caused  the  loose  blocks  to  he  placed  on  the 
sidewalk. 

The  Jury  found  In  favor  of  the  construc- 
tion company  and  against  the  city,  assessing 
the  damages  at  (1,000;  and  the  city  appealed, 
as  did  also  the  plaintiff  as  to  the  verdict 
against  her  and  in  favor  of  tbe  construction 
company. 

The  petition  predicates  a  right  to  recover 
upon  the  ground  that  the  Fruln-Bambrlck 
Construction  Company  negligently  placed 
large  stones  upon  tbe  sidewalk,  which  neces- 
sarily rendered  It  dangerous  for  persons  to 
walk  along  the  sidewalk,  and  that  the  dty 
knew  that  the  construction  company  was  so 
using  the  sidewalk,  and  "negligently  per- 
mitted tbe  same  to  exist,  and  thereby  direct- 
ly contributed  to  cause  the  plaintiff's  said  In- 
juries." Or  otherwise  stated,  that  tiie  con- 
struction company  was  tbe  active,  and  the 
dty  was  the  passive,  agent  that  caused  the 
Injury.  Under  the  petition,  therefore,  the 
negligence  of  the  construction  company  was 
the  first  link  in  the  chain  of  causation,  and 
the  city's  negligence  was  the  second  link. 
Tbe  plalntifTs  instructions  proceeded  on  the 
same  lines,  and  pointed  the  true  meaning  and 
theory  of  the  plalntifTs  petition,  by  proceed- 
ing upon  the  basl»  that  the  act  of  negligence 
of  the  construction  company  consisted  in  pil- 
ing the  stones  on  the  sidewalk,  and  that  tbe 
plaintiff  struck  her  foot  against  tbe  stones 
"so  placed,"  or  while  "In  such  position,"  and 
that  the  act  of  negligence  of  tbe  dty  was  in 
permitting  tbe  construction  company  to  pile 
■tones  upon  any  part  of  tbe  sidewalk,  and 
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city  to  keep  the  wbole  of  ttie  Bldewalk  clear 
of  obsti-uctiona,  and  tbat  it  waa  liable  even  tf 
it  was  true  tbat  a  part  of  the  sidewalk  was 
in  repair,  and  safe  for  people  to  walk  upon. 

It  will  be  observed  that  the  petition  does 
not  expressly  state  whether  the  stones  were 
piled  up  or  scattered  loosely  upon  the  side* 
walk,  but  that  the  plaintiffs  instnictlona  pro- 
ceed entirely  upon  the  theory  that  the  stones 
were  piled  up,  and  that,  as  piled,  they  neces- 
Barlly  constituted  a  dangerous  obstruction  to 
travel  on  the  sidewalk,  and  that  it  was  the 
duty  of  the  city  to  keep  the  whole  sidewalk 
clear  of  obstmctlonB,  and  that  it  was  liable 
If  there  were  any  obstructions  upon  any  part 
of  the  sidewalk,  even  though  there  remained 
enough  of  the  sidewalk  which  was  In  good 
repair  and  free  of  obstruction  for  a  person 
to  safely  travel  along  It  by  exercising  rea- 
sonable car©.  This  was  the  theory  of  the 
petition  and  of  the  plaintiff's  instructions. 
The  plaintiff  herself  testified  on  direct  ex- 
amination that  the  stones  were  scattered 
pellmell  over  the  sidewalk.  She  never  mea- 
tlons  there  being  a  pile  of  stones  on  the  side- 
walk on  her  direct  examination,  so  far  as 
tbe  abstract  of  the  testimony  shows.  On 
cross-examination,  however,  she  said  there 
were  big  piles  of  stones  heaped  up  on  the 
Bldewalk,  and  also  that  there  were  stones 
scattered  all  over  the  sidewalk.  "Everything 
was  full  of  stones."  "At  Eckmeter's  coal- 
yard  it  was  full  of  stones,  and  all  Broadway 
was  full  of  stones  on  the  west  side."  Then 
sbe  first  said  that  she  could  not  tell  wheth- 
er she  tripped  against  a  loose  stone  on  the 
sidewalk,  or  a  pile  of  stones,  and  later  she 
said  tbat  It  was  loose  stones  that  she  ran 
against  and  that  she  had  seen  them  on 
Broadway  every  day  before  she  fell;  that 
during  the  day  they  were  scattered,  and 
sometimes  loose;  that  these  particular  atones 
sbe  had  before  seen  In  piles,  and  somettmes 
they  were  lying  around. 

The  court  refused  to  Instruct  the  Jury,  at 
tbe  Instance  of  the  city,  that  If  tbe  plaintiff 
tripped  over  loose  stones  the  city  was  not 
liable,  unless  they  had  been  thus  loosely 
upon  the  sidewalk  for  a  sufficient  length  of 
time  to  Impart  notice  to  tbe  city,  and  to 
enable  the  city  to  have  removed  them;  but, 
at  tbe  request  of  the  construction  company, 
tbe  court  Instructed  the  Jury  tbat  If  It  caus- 
ed tbe  stones  to  be  piled  up,  and  some  other 
agency  scattered  them  loosely  on  the  side- 
walk, and  If  the  plaintiff  tripped  over  a  loose 
stones  the  constructloa  company  was  not 
liable.  The  result  was  a  verdict  In  favor  of 
the  construction  company  and  against  the 
city,  and.  In  view  of  the  character  of  the  In- 
structions, such  a  verdict  la  not  a  matter 
of  surprise. 

Under  the  theory  of  the  plaintifrs  petition 
and  of  the  plaintiflTs  Instructions,  the  plain- 
tiff Lb  not  entitled  to  a  verdict  against  the 
city  unless  it  also  gets  a  verdict  against  tiM 


company,  the  Jury  was  authorized  to  find  a 
verdict  against  the  city  even  though  it  did 
not  find  a  verdict  against  tbe  construction 
company.  The  Instructions  so  given  are  nec- 
essarily Inconsistent;  under  the  allegations 
of  the  petition.  The  Instructloiis  given  for 
the  construction  company  do  not  correctiy 
state  the  law,  so  far  as  the  duty  of  that  coni- 
;  paoy  Is  concerned.  They  tell  the  Jury  that 
I  the  duty  of  tiie  construction  company  ended 
I  when  It  piled  the  stones  in  a  safe  manner, 
I  and  that  It  was  no  part  of  its  duty  to  see 
tbat  they  were  kept  so  i^led,  and  that  com- 
pany Is  not  liable  If  some  other  agency  scat- 
tered them.  This  la  not  the  law.  When  any 
one,  under  permission  of  the  city,  tears 
a  public  street  for  the  purpose  of  construct- 
ing a  public  tmprorement  or  a  public  utility 
thereon,  Jts  duty  does  not  end  when  It  prop- 
erly plies  up  tbe  paving  stones  or  places 
guards  around  excavations,  but  it  Is  its  con- 
tinuing duty  to  use  reasonable  care  to  keep 
such  stones  safely  piled,  and  to  keep  such 
excavations  properly  guarded.  Of  course,  tf 
It  sees  that  It  Is  In  such  safe  condition  at 
tbe  close  of  business  every  day,  and  some 
third  person  scatters  the  piles  or  removes  the 
I  guard  during  the  night,  the  company  Is  not 
liable,  and  neither  Is  the  city.  Ball  v.  In- 
dependence, 41  Mo.  App.,  loc  dt  476,  and 
cases  dted. 

But  notwithstanding  this  error  In  tbe  In- 
structions given  for  the  construction  com- 
pany. It  does  not  necessarily  follow  that  the 
Judgment  In  favor  of  tbat  company  must  be 
reversed,  for  the  plaintiff  wholly  failed  to 
make  out  a  case  against  the  construction 
company,  and  therefore  the  Judgment  is  for 
the  right  party  In  this  regard.  Tbe  plaintiff 
not  only  failed  to  introduce  any  substantial 
evidence  to  warrant  a  recovery  against  the 
oonstruction  company,  but  she  failed  to  in- 
troduce even  a  scintilla  of  evidence  which 
would  warrant  such  a  recovery.  The  charge 
of  tbe  petition  is  that  tbe  construction  com- 
pany so  placed  large  stones  on  the  sidewalk 
as  to  constitute  a  necessarily  dangerous  ob- 
struction to  persons  traveling  along  the  side- 
walk while  exercising  reasonable  care.  There 
is  absolutely  no  evidence  whatever  to  support 
this  allegation.  The  plaintiff  made  nO'  at- 
tempt to  prove  that  the  stones  as  piled  up 
near  the  outer  edge  of  the  sidewalk  neces- 
sarily constituted  a  dangerous  obstruction 
on  the  sidewalk.  And  manifestiy  no  one 
could  80  say.  The  sidewalk  was  12  feet 
wide.  The  pile  of  stones  took  up  from  3  to 
5  feet  In  width.  This  left  7  or  9  feet  of 
clear,  unobstructed  sidewalk  for  people  to 
travel  over.  The  atones  were  plied  up  so 
that  the  outalde  of  the  pile  was  a  perpen- 
dicular wall  about  6  feet  high  on  the  outside, 
and  the  loose  stones  were  thrown  in  be- 
tween the  walls.  Such  a  construction  Is  not 
necessarily  dangerous.  It  Is  true,  sidewalks 
are  Intended  for  pedestrians.  But  it  is  also 


lOU 


78  SOUTHWESTSfiN  BEPOBTER. 


true  that  In  order  to  transact  ljuslness,  and 
to  build  bouses,  and  to  reconstruct  Btreets, 
and  to  build  public  Improvements  or  public 
utilities  in  tbe  streets,  the  sidewalks  must, 
of  necessity,  at  times,  be  partly  occupied  by 
goods  and  materials  to  be  used  for  such  pur- 
poses. Without  permitting  such  use,  It  would 
be  impossible  to  carry  on  business,  or  to 
build  houses,  or  to  make  Improvements  In  a 
city.  Such  a  temporary  use  of  a  street  for 
such  purposes,  and  for  a  reasonable  time, 
Is  a  lawful  use.  What  is  a  reasonable  time 
must  be  determined  by  the  circumstances  of 
each  case.  Oerdes  v.  Foundry  Co.,  124  Mo., 
loc.  clt.  354,  25  S.  W.  557.  and  cases  cited. 
In  this  case  the  use  was  not  shown  to  be  for 
an  unreasonaUe  or  unnecessary  length  of 
time,  and  it  Is  not  even  alleged  that  such  was 
tbe  fact  It  Is  clear,  therefore,  that  the 
plaintiff  made  out  no  case  for  the  jury 
against  the  construction  company,  ai>d  hence 
the  verdict  is  for  the  right  party,  and  must 
be  affirmed  as  to  tbe  plaintlfTs  appeal  against 
tbe  construction  company,  notwithstanding 
tbe  errors  in  the  Instructions  given  on  be- 
half of  that  company. 

Inasmuch  as  the  plaintiff  predicated  a  right 
to  recover  against  tbe  city  solely  upon  the 
proposition  that  tbe  construction  company 
had  negligently  obstructed  the  sidewalk,  and 
the  city  had  permitted  tills  obstructloD  to  ex- 
ist, and  Inasmuch  as  the  plaintiff  failed  to 
obtain  a  Judgment  against  tbe  construction 
company,  and  has  not  shown  herself  to  be 
entitled  to  a  judgment  against  the  constnic* 
tlon  company,  it  follows  that  the  plaintiff 
was  not  entitled  to  a  judgment  against  the 
city,  and  the  judgment  In  her  favor  against 
the  city  must  be  reversed.  This  Is  the  logical 
result  of  tbe  case  as  made  by  the  petition 
and  the  plaintiff's  Instructions.  The  plain- 
tiff did  not  predicate  a  right  to  recover 
against  the  city  upon  tbe  theory  that  loose 
stones  were  allowed  to  remain  on  the  side* 
walk  after  the  city  was  charged  with  notice 
thereof  and  had  time  to  remoTe  them.  As 
pointed  out,  the  right  to  recover  was  predr 
lea  ted  solely  upon  tbe  negligence  of  the  city 
In  permitting  stones  to  be  piled  upon  a  part 
of  the  sidewalk  by  the  construction  com- 
pany, and  In  such  a  manner  as  to  necessarily 
constitute  a  dangerous  obstruction  to  travel 
along  the  tddewalk.  Having  elected  to  stand 
upon  this  claim  of  n^Ugence,  the  plaintiff 
cannot  recover  upcu  any  other  act  of  negli- 
gence, even  if  It  be  8U<A  that,  If  properly 
pleaded.  It  would  have  afforded  a  cause  of 
action.  MeCarty  t.  Rood  Hotel  Go.,  144  Mo. 
397,  46  S.  W.  172;  Chltty  v.  Railroad.  148  Mo. 
G4,  49  S.  W.  868;  MacManamee  t.  Bailroad, 
185  Bfo.  440,  87  S.  W.  119;  Cole  T.  Armour, 
154  Ho.  338,  55  S.  W.  476.  In  view  of  this 
concludon,  it  la  unnecessary  to  consider  the 
other  errors  assigned. 

Tbe  judgment  of  the  circuit  court  is  affirm- 
ed upon  the  plaintiff's  appeal  against  the 
Pmlii-Bambrlck  Gonstmctlon  Oompany,  and 


reversed  upon  tbe  appeal  of  tbfb  dty  otf  St. 
Louis  from  tbe  judgment  against  It  and  In 
favor  of  the  plalntlfl.  All  concur. 


8N0QUALMI  BBAI.TY  CO.  v.  MOYNIHAN 
•t  at 

(Supreme  Court  of  Mistourl,  DivUon  No.  1. 
Feb.  10,  1904.) 

BUILDINa  CONTRACTS  —  AOCOUNTINO  —  KVI- 
DBNCB— PAILURB  TO  OOUPLT  WITH  CON- 
TRACT —  DELAYS  —  CONSTRUCTION  OF  CON- 
TRACT—TRADB  TBRMS-^URETIES  —  CRANGK 
OP  CONTRACT— RBLSAB&- APPEALS URISDIC- 
TION. 

1.  Whars  one  of  the  parties  propMlr  utpeals 
to  a  certain  one  of  the  appellate  courts,  a  cross- 
appeal  of  the  other  party  must  also  be  taken 
to  the  same  coarL 

2.  Wher&  iu  an  action  andast  a  buUdlnx 
contractor  by  tbe  owner  for  the  value  of  work 
done  by  the  owner,  which  had  not  been  prop- 
erly done  by  tbe  contractor.  It  appeared  that 
plaintiff  had  properly  rejected  some  toaterialft 
and  improperly  rejected  others,  but  there  was 
no  sufficient  data  for  a  determinatioa  as  to  tbe 
respective  amounts,  defeudant  was  not  eotitied 
to  credit  for  any  part  of  the  valae  of  the  mate- 
rials rejected. 

8.  Findings  of  fact  by  a  referee  aud  tbe  trial 
court  on  conflicting  evidence  will  not  be  dis- 
tnrbed  on  appeal. 

4.  In  an  action  on  a  bnildlug  contractor's 
bond  by  the  owner  It  appeared  that  woodwork 
put  In  by  tiie  contractor  was  not  according  to 
the  Bpeciflcations,  but  that.  Instead  of  taking 
it  out,  the  owner  painted  it,  and  defendant  ob- 
jected to  an  allowance  in  favor  of  cdaiiitiff  of 
the  cost  of  the  painting,  claiming  that,  if  the 
work  was  not  done  according  to  the  spedfica- 
tlons,  plaintiff  ahonid  have  made  it  conform  to 
tbe  specifications,  and  held  defendant  liable 
for  the  coat  of  so  doing.  Held  that,  the  court 
havine  ruled  in  accordance  with  the  contsition, 
and  cnarged  defendant  with  the  amount  of  a 
bid  which  plaintiff  had  obtained  tor  the  work, 
defendant,  oa  appeal,  could  not  complain  of  the 
ruling. 

&.  Whm  a  building  contract  required  San 
Domingo  mahogany  to  be  used  In  certain  por- 
tions of  the  building,  evidence  was  admisnble 
to  show  that  the  phrase  "San  Domiugo  ma- 
hogany" was  a  trade  term  in  tbe  locality,  and 
that  it  meant  not  necessarily  mahogany  grown 
in  San  Domingo,  but  a  good  figured  mahogany 
equal  In  densl^  to  tii^  San  Domingo  variMy. 

6.  A  building  contract  required  that  San  Do- 
mingo mahogany  be  used  in  a  portion  of  the 
building,  and  in  an  action  by  the  owner  on  tbe 
contractor's  bond  for  failure  to  do  the  work  as 
required  It  qipeared  that  the  anbcontractiv 
having  charge  of  the  mahogany  work  had 
found  it  inipoaaible  to  secure  In  the  locality  ma- 
hogany grown  iu  San  Domingo,  but  that  he 
showed  a  sample  of  Mexican  mahogany  to  the 
architect,  who  approved  of  the  same,  and  it 
was  shown  that  the  phrase  "San  Domingo  ma- 
bogauy"  was  a  trade  tenn  In  the  locaUtr, 
ineaniDg  a  good  figured  mahogany  of  the  same 
■density  as  the  San  Domiugo  variety.  Held, 
that  the  contract  meant  by  tbe  i^irase  "San 
Domingo  mahogany"  any  good  figured  ma- 
hogany of  the  density  of  that  grown  tu'  San 
Domingo. 

7.  In  an  action  on  a  building  contractor's 
bond  by  the  owner  for  failure  of  the  contractor 
to  properly  perform  his  contract  it  appeared 
that  plaintiff  had  caused  a  considerable  amount 
of  the  work  to  be  done  over,  bat  that  be  was 
not  Justified  In  such  amdoct  as  concerned  tbe 
bulk  of  it,  and  he  claimed  damages  for  the  cost 
of  a  watchman,  and  foal  for  heatinc  tiie  boiU- 
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log  whUe  the  work  of  rafloiahlDg  was  in  prog- 
reaa.  HOd  that,  the  claim  being  in  balk,  and 
there  being  no  sufficient  data  for  apportioning 
the  claim  between  the  part  that  plaintiff  was 
entitled  to  and  the  part  that  he  waa  not,  there 
could  be  no  recoTery  of  anch  damages. 

8.  Where,  in  an  action  by  the  owner  on  a 
building  contract,  it  clearly  appears  that  the 
^pedficatione  under  which  the  work  was  done 
were  the  specifications  Intended  bj  the  contract, 
the  parties  are  bound  thereby,  notwithstanding 
that  they  did  not  identify  the  qtecifications  as 
the  contract  required,  bnt  they  were  rigned 
the  architect  alone. 

9.  The  fact  that  a  building  contractor  put  In 
a  brick  wall  and  certain  additional  supports 
not  called  for  by  the  spedficatious,  he  making 
no  claim  for  extra  work  therefor,  could  not 
operate  to  release  the  nuety  on  the  contractor's 
bond. 

10.  A  bnOdlng  contract  eonten^ated  that  al- 

twatious  might  be  made  in  the  plana  and  speci- 
fications, and  that  the  architect  shonld  nave 
power  to  add  or  omit  work  as  might  be  deemed 
necessary,  and  that  the  contractor  ahonld  be 

Eald  for  additional  work.  The  cellar  of  the 
uilding  was  not  excavated  to  the  depth  con- 
templated, but  the  dimensions  and  amount  of 
work  were  otherwise  unchanged,  and  in  an 
action  on  the  contractor's  bond  the  surety 
claimed  that.  If  there  had  been  any  deviation 
from  the  epeclfications  in  other  particuJars,  it 
was  anthonzed  by  the  architect,  who  bad  an* 
thority  to  do  so.  ifeldL  that  the  surety  was  e^ 
topped  to  claim  that  the  architect  had  not  the 
power  to  ordw  the  ombslon  ct  tin*  ezcaTatl<m 
m  question. 

Appeal  ftom  St  tioiila  drcult  Ooort;  Bel- 
den  P.  Spencer,  Judge. 

Action  by  the  Snoqnalml  Realty  Company 
against  Patrick  J,  Moynlban  and  otb^v. 
From  the  Judgment  both  parties  appeaL  Af- 
firmed. 

Oeo.  W.  Lubke.  for  plaintiff.  Johnson  & 
Rlctaarda,  Oeo.  H.  Williams,  Henry  W.  Al- 
len, and  Campbell  &  Thompson,  for  defend- 
ants. » 

MARSHALL,  J.  These  two  cases  are 
cross-appeals  from  the  Judgment  of  the  cir- 
cuit court  ot  St.  Louis  In  the  case  of  Sno- 
qualml  Bealty  Company,  plaintiff,  against 
Patrick  J.  Moynlban  and  the  American  Sur- 
ety Company,  defendants.  Tlie  case  Is  a 
suit  upon  a  builder's  bond  ff>r  f 10,000,  Moynl- 
ban being  the  principal  and  the  American 
Surety  Company  the  surety  on  the  bond,  and 
the  plaintiff  the  obligee  In  the  bond.  The 
plaintiff  claimed  $9,164.16  damages  for  the 
breaches  of  the  bond.  The  defendants  de- 
nied any  breaches  and  all  liability,  and  the 
surety  pleaded  release  by  virtue  of  various 
acts  of  tbe  parties.  On  motion  of  the  plain- 
tiff, and  without  objection  or  exception  by 
tbe  defendants,  the  cause  was  referred  to  B. 
T.  Parish,  Esq.,  as  referee.  After  a  long 
and  thorough  trial  the  referee  made  an  ex* 
haustlve,  learned,  and  detailed  report,  cover- 
ing 73  printed  pages.  In  which  he  recom- 
mended a  Judgment  for  the  plaintiff  for  $1,- 
518.09,  with  interest  at  tbe  rate  of  6  per  cei(t 
from  the  commencement  of  the  suit  on  Sep- 
tember 28.  1898.  Both  parties  filed  exten- 
sive exceptions  to  the  r^ort.  The  trial  court 
heard  tbe  ocepticHiab  And  in  a  forceful  and 


very  convincing  opinion  covering  IS  printed 
pages  omruled  tbe  defendants'  exertions 
and  sustained  tbe  plaintiff's  exertions  so 
far  as  to  increase  the  plaintiff's  recovery 
firom  |1,R18.09,  as  recommended  by  the  ref- 
eree, to  $1,847.69,  and  allowed  interest  there- 
on  from  the  institution  of  tbe  suit,  and  en- 
tered Judgmrait  for  tbe  plaintiff  for  $2,099.59. 
After  pn^r  steps,  both  parties  appealed. 
Because  tbe  plaintiff's  claim  brought  tbe  case 
within  the  Jurisdiction  of  this  court.  Its  ap- 
peal was  allowed  to  this  court  The  defend- 
ants' ap];>eal  was  allowed  to  the  8t  Louis 
Conrt  of  Appeals,  and  that  court  prt^^wly 
certifled  tbe  case  to  this  court  under  the  rul- 
togs  of  tbla  court  in  Bills  t.  Harrison,  104 
Mo.  280,  le  S.  W.  198,  and  Douglas  t.  Kan- 
sas City,  147  Mo.  428,  48  8.  W.  8&1.  Mani- 
festly, the  same  case  cannot  be  pending  In 
two  appellate  courts  at  the  same  time,  al- 
thongb  npon  cross-appeals,  for  Incongruous 
results  migbt  ensue  from  inconsistent  Judg- 
ments rendered  by  the  two  courts.  This  case 
illustrates  tbe  rule.  Tbe  defendant  contract- 
or claims  that  be  owes  the  plaintiff  nothing, 
and  the  defendant  surety  claims  it  was  re- 
leased from  liability  on  the  bond.  The  Judg- 
ment against  them  was  for  $2,099.59.  On 
the  other  band,  tbe  plaintiff  got  a  Judgment 
f<w  $2,099.50  upon  a  claim  for  $9,164.16,  and 
appealed  because  It  was  not  allowed  the  dif- 
ference. If  the  Conrt  of  Appeals  on  the  de- 
fendants' appeal  should  reverse  the  Judg- 
ment and  hold  that  the  plaintiff  was  entit- 
led to  nothing  against  the  principal  In  the 
bond,  or  that  tbe  surety  was  released,  and  if 
this  conrt  shonld  afflrm  the  Judgment  on  tbe 
plaintiffs  appeal,  or  should  hold  that  the 
plaintiff  was  entitied  to  even  more  than  tbe 
amount  for  which  it  recovered  Judgment  a 
manifest  incongruity  and  Inconsistency  would 
be  tbe  result.  Hence  the  wisdom  of  holding 
that  in  such  cases  tbe  case  cannot  be  split  up, 
bnt  that  tbe  whole  case  must  go  to  the  ap- 
pellate court  that  has  Jurisdiction  of  the  ap- 
peal by  either  parly. 

The  controremy  is  this:  The  plaintiff  con- 
tracted with  the  defendant  Moynlban  to 
build  for  it  a  certain  house,  upon  lot  No.  66 
in  Bell  Place.  In  St  Txiuls,  According  to  plans 
and  specifications  drawn  therefor  by  archi- 
tect J.  B.  I.egg,  at  an  agreed  price  of  $18,800. 
Tbe  contract  was  executed  on  November  7, 
1896,  and  the  work  was  to  be  completed  by 
August  1,  1897.  The  woi^  was  not  complet- 
ed on  October  81.  1807,  and  on  that  day  the 
plaintiff  took  possesslcm  o^er  tbe  objection  of 
the  contractor.  During  tbe  progress  of  the 
work  the  plaintiff  paid  tbe  contractor  the 
sum  of  $18,000.  After  differences  arose,  and 
after  the  plaintiff  took  possession,  and  to 
avoid  tbe  expense  of  mechanics'  liens,  tbe 
plaintiff,  under  a  tripartite  agreement  be- 
tween the  plaintiff,  the  contractor,  and  the 
surety,  paid  to  the  subcontractors  and  mate- 
rialmen the  further  sum  of  $6,680.60.  Tbe 
plaintiff  concedes  that  tbe  defendant  con- 
tractor was  entitled  to  $286  for  extra  waln- 
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Kotlsfr,  azid  to  f  16  for  extra  partition  wall 
In  third  atory,  in  addition  to  the  contract 
price  of  $18,800;  tbna  increasing  the  plain- 
tiff'! credit  to  ¥19,050.  And  thus  the  plain- 
tiff shows  that  It  tfverpald  the  contractor  In 
the  Slim  of  $540.G9,  for  which  It  asks  Judg- 
ment The  plaintiff  further  claims  that  the 
contractor  did  not  complete  the  work  at  the 
time  agreed,  and  that  by  the  terms  of  the 
contract  It  la  entitled  to  recover  $5  a  day  as 
liquidated  damages  from  August  1.  issi,  to 
November  1,  1897,  aggregating  $540,  for  the 
delay.  The  plaintiff  further  claims  that  the 
contractor  failed  to  put  Into  the  house  the 
kind  and  quall^  of  the  mahogany,  cherry, 
bird's  eye  maple,  and  oak  wood  required  by 
the  specifications,  and  instead  thereof  the 
plaintiff  was  forced  to  have  the  work  done 
over,  at  a  cost  to  the  plaintiff  of  $5,822,  for 
which  it  also  asks  judgment  The  plaintiff 
also  claims  $783.25  on  account  of  Improper 
stonework  put  In  by  the  cmitractor;  and  fur- 
ther claims  $429.77  on  account  of  defective 
granitoid  walks  and  driveways  put  in  by  the 
cwtractor;  and  further  claims  $91.60  tor 
cost  of  repairs  to  the  woodwork,  made  nec- 
essary by  the  reconstruction  of  the  hardwood 
work  aforesaid;  and  further  claims  $408.81 
on  account  of  certain  minor  Items  of  cost  In 
completing  the  work  contracted  for;  and  al- 
so claims  $595  for  cost  of  watchmen  and  of 
coal  for  beating  the  house  while  the  work 
of  completing  and  correcting  the  work  con- 
trncted  for  was  being  done  after  the  plain- 
tiff got  possession— thus  making  an  aggre- 
gate claim  of  $9,450.02,  from  which  the  plain- 
tiff allows  a  deduction  of  $100.60  on  account 
of  the  sum  realized  by  the  plaintiff  for  the 
sale  of  the  materials  that  were  put  In  by  the 
contractor  and  rejected  by  the  plaintiff.  On 
the  other  hand,  the  contractor  denies  any  lia- 
bility to  the  plaintiff,  and  says  the  work  was 
done  according  to  the  contract  and  specifica- 
tions and  to  the  directions  of  the  architect, 
and  pleads  that  the  delays  were  caused  by 
the  acts  and  Interferences  of  the  plaintiff. 
The  surety  denies  that  there  la  anything  ow- 
ing to  the  plaintiff,  and  pleads  that  It  was 
released  by  force  of  various  acts  of  the  plain- 
tiff, which  are  fully  set  out,  and  which  will 
be  stated  and  considered  in  the  course  of  the 
opinion.  The  referee  allowed  the  plaintiff 
$440.09  for  overpayment,  and  $1,078  for  re- 
constructing the  woodwork  In  the  parlor,  the 
library,  the  bedroom  over  the  parlor,  and  the 
painting  in  the  room  over  the  dining  room, 
aggregating  $1,518.09,  and  found  against  the 
plaintiff  on  all  of  the  other  claims,  and  found 
against  the  defendants  on  their  other  claims 
and  defenses.  The  circuit  court  approved  all 
the  findings  of  the  referee  except  as  to  the 
painting  in  the  bedroom  over  the  dining 
room,  for  which  the  referee  had  allowed 
$100,  and  In  lieu  thereof  found  that  the  plain- 
tiff was  entiticd  to  $320  for  reflnishlng  that 
room;  and  except  as  to  $100  realized  by  the 
plaintiff  from  the  sale  of  the  rejected  mate- 
rials, which  th»  court  dlaallowedi  and  en- 


tered Judgment  for  the  plaintiff  tor  $1347.60. 

with  interest 

.  The  facts  necessary  to  be  considered  In  the 
determination  of  the  case  will  be  stated  in 
the  opinion.  For  the  sake  of  convenience 
the  plaintiff's  contentions  will  be  considered 
first,  and  those  of  the  defendants  afterwards. 

1.  Overpayment  The  trial  court  properly 
held  that  the  plaintiff  was  entitied  to  recover 
$540.G9  for  overpayments.  The  referee  al- 
lowed $440.09,  and  gave  the  defendants  credit 
for  S100.60  which  the  plaintiff  received  from 
the  sale  of  rejected  materials.  The  referee 
and  the  court  held  that  the  plaintiff  had 
properly  rejected  some  and  Improperlj  re- 
jected other  materials,  and  the  court  held 
that  If  there  had  been  any  way  to  separate 
or  apportion  the  $100.60  between  the  two,  the 
defendants  would  have  been  entitied  to  credit 
for  the  portion  representing  the  proceeds  of 
the  sale  of  the  improperly  rejected  materials, 
bnt,  inasmuch  as  there  was  no  sufflclent  data 
furnished  tor  such  an  apportionment  the  de- 
fendants were  not  entitied  to  credit  for  any 
part  of.the  $100.60.  The  allowance  to  plain- 
tiff of  $540.69  on  account  of  overpayments 
was  therefore  correct  the  Judgment 
therefor  must  be  approved. 

2.  Defective  Woodwork.  The  referee  al- 
lowed the  plaintiff  $326  each,  aggregating 
$978,  for  Impn^er  woodwork  done  in  the 
parlor,  the  library,  and  the  bedroom  over  the 
parlor,  and  also  $100,  the  sum  that  the  plain- 
tiff had  paid  for  painting  the  Impn^er  wood- 
work In  the  room  over  the  dining  room.  In- 
stead of  making  the  necessary  changes  so  as 
to  bring  the  work  np  to  the  specifications. 
The  court  approved  the  finding  of  the  referee 
in  all  respects  except  as  to  the  $100  for  such 
palnthig,  and  held  that  instead  of  allowing 
that  sum  for  painting,  the  plaintiff  should 
have  been  allowed  $829,  the  reasonable  cost  of 
making  the  woodwork  in  that  room  conform 
to  the  specifications.  As  to  the  allowance  of 
$978  for  the  three  rooms  first  described,  it 
need  only  be  said  that  in  this  court  the  mat- 
ter la  not  subject  to  review,  for  the  reason 
that  there  was  a  sharp  conflict  In  the  erl* 
dence  as  to  whether  the  work  done  and  the 
materials  furnished  by  the  contractor  did  or 
did  not  meet  the  requirements  of  the  speci- 
fications, and  under  such  state  of  the  record 
this  court  will  not  interfere  with  the  findings 
of  fact  by  the  referee  and  tbe  trial  court 
Tufts  V.  Latshaw,  172  Mo.  359,  72  S.  W.  679; 
Bank  V.  Donnell,  172  Mo.  384,  72  8.  W.  025; 
Utley  V.  Hill,  155  Mo.  232,  65  &  W.  1001,  49 
L.  H.  A.  S23,  78  Am.  8t  Rep.  569;  Howard  v. 
Baker,  119  Mo.  397,  24  8.  W.  200;  Togt  v. 
Butier,  105  Mo.,  loc.  clt  485,  16  &  W.  612; 
Ferry  Co.  v.  Railroad,  78  Ha  889,  39  Am. 
Rep.  519;  Hardware  Co.  v.  Winter,  91  Ma 
484,  S  S.  W.  865.  AS  to  the  room  over  the 
dining  room.  It  appeared  that  the  woodwwk 
was  subject  to  nearly  tbe  same  objectims  as 
in  the  three  rooms  aforesaid,  bnt  that  instead 
of  having  It  taken  out  and  new  and  j/^vper 
woodwork  put  therein,  tlie  plaintiff  had  tt 
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painted  at  an  expense  of  ^100,  Tbe  defend- 
ants otijected  to  this,  and  claimed  tbat  they 
could  not  be  made  liable  for  the  charge,  and 
that,  If  tbe  woodwwk  In  this  room  did  not 
conform  to  the  specifications,  the  plaintiff 
bad  a  right  to  have  It  made  to  conform,  and 
that  the  defendants  would  be  liable  for  the 
coat  of  80  dMng.  Tbe  court  sustained  the 
coDtention,  and  charged  the  defendants  with 
$329  therefor,  tbat  being  tbe  amount  for 
which  the  plaintiff  bad  obtained  a  bid  to  do 
socb  work  for.  Having  induced  tbe  court  to 
80  rule,  tbe  defendants  cannot  be  beard  in 
this  court  to  object  to  the  ruling,  for  tbe  er- 
ror, if  It  be  error,  was  invited  by  tbe  defend- 
ants. Stewart  t.  Outbwalte,  141  Mo.  662,  44 
S.  W.  326;  Sprague  t.  Sea,  152  Mo.  827,  53 
S.  W.  1074;  State  v.  Manicke,  139  Mo.  646,  41 
S.  W.  223;  CarUn  v.  Haynes,  74  Ma  App. 
S4;  OuntlfiT  T.  Btaed,  77  Mo.  App.  165;  State 
T.  Palmer,  161  Ma  152,  81  S.  W.  651.  The 
ruling  of  tbe  trial  court  in  this  regard  Is 
therefore  not  open  to  review  at  the  defend- 
ants' Instance  In  this  court  Thus  It  appears 
tbat  the  Judgment  for  tbe  plaintiff  for  fl,- 
847.69»  with  6  per  cent  Interest  from  tbe  In- 
stitution of  this  suit  on  September  28,  1888, 
was  proper,  and  without  reviewable  or  re- 
versible error,  unless  some  ot  the  special  de- 
fenses of  tbe  defendants  or  some  of  tbe 
claims  of  tbe  plaintiff  for  other  Items  should 
be  found  to  be  tenable. 

8.  Delays.  Tbe  plaintiff  claims  $460  for  de- 
lay. The  contract  provided  tbat  tbe  work 
should  be  completed  on  August  1,  1887,  pro- 
vided tbe  lines  and  levels  of  the  building  be 
furnished  tbe  contractor  on  or  befwe  Novem- 
ber 12, 1896.  Tbe  work  was  not,  in  fact,  com- 
pleted at  the  time  the  plaintiff  took  posses- 
AoQ  on  October  81,  1897.  It  is  not  clear  from 
the  facts  disclosed  by  tbe  abstract  of  the  rec- 
ord whether  tbe  lines  or  levels  were  fur- 
nished to  tbe  contractor  before  November 
12tb-  The  contract  was  signed  on  Novem- 
ber 7th.  The  contractor  began  work  on  No- 
vember 9th,  and  th^  testimony  shows  that 
the  lines  and  levels  were  furnished  a  few 
days  after  the  work  began,  but  how  many 
days  Is  covered  by  the  term  "a  few  days"  no- 
where appears.  The  referee  and  trial  court 
denied  the  plaintiff's  right  to  recover  for  de- 
lays, basing  the  ruling  upon  the  ground  tbat 
the  plaintiff  bad  interfered  with  tbe  contract- 
or In  bis  work,  and  that  the  effect  of  a  letter 
written  by  the  plaintiff  to  Legg,  and  by  him 
forwarded  to  tbe  contractor,  and  dated  July 
21,  1897,  was  to  suspend  tbe  work,  which  at 
that  time  was  about  seven-elgbths  finished. 
In  that  letter  tbe  plaintiff  objected  to  tbe 
oak  wood  and  the  mahogany  that  was  used  in 
tbe  house.  As  the  learned  referee  aptly 
states  It,  "the  storm  center  of  this  contro- 
versy" Is  in  respect  to  the  hardwood  used  In 
the  building.  The  trouble  began  In  January, 
1887,  assumed  form  in  July,  and  culmfoated 
In  the  plaintiff  rejecting  all  tbe  wookwork 
and  having  It  done  over  again  after  It  ob- 
tained possession  on  October  81st   In  view 


of  the  bitter  feeling  that  grew  up  between 
the  plaintiff  and  the  contractor  before  Au- 
gust 1,  1897,  and  of  the  plalntilTs  condemna- 
tory letter  of  July  21st.  and  the  uncertainty 
in. which  the  whole  matter  was  involved  In 
consequence  thereof,  and  In  further  view  of 
tbe  uncertainty  In  the  evidence  as  to  whether 
the  condition  precedent  to  tbe  extractor's 
liability  for  delay  was  complied  with,  It  can- 
not be  fairly  held  by  this  court  that  the  ref- 
eree and  trial  court  were  in  error  In  not  al- 
lowing the  plaintiff  anything  for  delay,  and 
tbe  Judgment  in  this  regard  will  not  be  dis- 
turbed by  this  court 

4.  Trade  Terms.  After  the  plaintiff  got 
possession  of  the  house  on  October  31,  1897, 
it  condemned  nearly  all  tbe  hardwood  work 
tbat  tbe  contractor  bad  put  In,  and  had  It 
taken  out;  and  the  woi^  done  over  again,  at 
a  cost  of  ^822;  and  this  Is  tbe  principal 
controversy  between  tbe  xmrtles.  Tbe  trial 
court  allowed  $1,307  on  tbls  account;  being 
$326  ea<di  for  the  parlor,  library,  and  room 
over  tbe  parlor,  and  $328  for  the  room  over 
the  dining  room,  and  rejected  tbe  balance 
of  tbe  claim.  Tbe  parlor  was  to  be  finished 
In  maple,  tbe  ceiling  of  the  dining  room  in 
oak,  the  library  In  dkep7,  tbe  room  otot  tbe 
parlor  In  cbeny,  tbe  room  over  tbe  library 
In  maple,  the  room  over  the  dining  room  In 
cherry,  and  the  front  vestibule  door  frames, 
the  reception  hall,  the  main  stair  hall,  tbe 
archway  In  tbe  fint  and  second  story  of  the 
main  stair  ball,  tbe  panel  wainscoting  and 
celling  In  the  main  stairway,  tbe  pilasters  and 
beam  under  the  celling  In  tbe  second  story, 
and  tbe  landing  of  tbe  main  stairs,  were  to 
be  of  selected  San  Domingo  mahogany.  As 
above  stated,  the  trial  court  held  tbat  tbe 
work  in  tbe  parior,  library,  and  tbe  rooms 
over  these  two  rooms  was  not  up  to  the 
specifications.  As  to  all  tbe  other  rooms, 
except  where  mahogany  was  to  be  used,  tbe 
court  held  that  tbe  work  was  fully  up-  to 
tbe  requirements  of  the  specifications;  and 
as  there  was  substantial  evidence  upon  wblcb 
to  base  that  holding  this  court  will  not  In- 
terfere with  the  Judgment  1&  that  regard. 
As  to  tbe  work  where  mahogany  was  to  be 
used,  the  evidence  is  uncontradicted  tbat  no 
San  Domingo  mahogany  was  used,  bnt  tbat 
in  January,  when  tbe  snbc<mtract(v  was 
about  to  begin  with  the  woodwork,  he  went 
to  see  tbe  architect,  and  tbe  architect  showed 
him  a  sample  of  mahogany  be  bad  obtained 
from  Seidel  In  St  Louis.  The  subcontractor 
took  tbe  sample,  and  afterwards  reported  to 
tbe  architect  tbat  no  San  Domingo  mahogany 
of  tbe  requisite  sizes  could  be  bad  in  St 
Louis,  and  he  thereupon  showed  the  archi- 
tect a  sample  of  Mexican  mahcvany,  wblcb 
be  proposed  to  use,  and  said  that  be  did  not 
want  to  order  the  wood  unless  tbe  architect 
would  approve  tbe  work.  The  architect  ex- 
amined the  sample,  and  approved  It  and  told 
the  subcontractor  to  go  ahead  and-  use  It 
Before  doing  so,  however,  tbe  contractor 
took  tiie  sample  to  the  resId«ico  of  tbe  pres- 


Digitized  by 


Google 


1018  78  SOUTHWESTERN  RBPOBTBR.  (Mo. 


I  dent  of  tbe  plaintiff  companj,  and  showed 
it  to  blm  and  his  two  BlBters,  and  tie  and  tbe 
latter  compared  It  with  some  mahogany  fur- 
niture they  had  in  the  bouse,  and  dedared 
that  it  was  not  San  Domingo  mahogan?, 
and  directed  the  contractor  not  to  use  It.  He 
replied  that  the  architect  had  approved  it, 
and  be  Intended  to  use  l£,  and  he  proceeded 
to  do  so.  Nothing  further  was  said  or  done 
about  It,  however,  until  July  2lBt,  when  the 
plaintiff  wrote  to  the  architect,  saying  tbe 
mahogany  used  in  the  house  was  not  San 
Domingo  mahogany,  and  It  Insisted  upon 
having  that  kind  of  mahogany.  The  architect 
forwarded  the  letter  to  the  contractor,  but 
the  contractor  proceeded  with  tbe  work,  after 
a  thoTt  cessation  In  consequence  of  the  let- 
ter, and  BubHtantlally  completed  It  before 
tbe  plaintiff  took  possession  October  81st. 
Thereafter  the  plalntUI  bad  ell  tbe  mahogany 
taken  out,  and  mahogany  obtained  In  Boston 
was  put  in,  and  this  constituteE  the  chief 
contention  In  this  case.  Tbe  defendants  con- 
tend that  the  call  In  the  spedflcatlonB  for 
select  San  Domingo  mahogany  does  not  mean 
mahogany  that  was  grown  on  the  Island  of 
San  Domingo,  but  that  it  is  a  trade  term  In 
St.  Louis,  and  when  .employed  in  building 
specifications  It  means  a  good  figured  ma- 
hogany equal  In  density  to  that  known  as 
San  Domingo.  The  architect  testified:  "Ma- 
hogany to  satisfy  the  requirements  of  San 
Domingo  need  not  be  actually  tbe  product  of 
tbe  iFland  of  San  Domingo.  May  be  grown 
elsewhere,  but  is  sahstantlally  to  the  eye 
of  textnre  and  color  as  If  actually  grown 
there.  It  Is  mahogany  grown  in  that  lati- 
tude. It  Is  very  seldom  called  for  In  specifi- 
cations. Impossible  to  get  It  In  St.  Louis 
market.  Is  very  expensive  and  rare.  Host 
all  mahogany  grown  in  San  Domingo  goes 
east  Color  and  texture  Is  what  Is  required. 
Don't  care  whether  It  grows  on  Island  of  San 
Doikilngo  or  in  Central  America  or  tropical 
America."  Other  wltneeses  testified  to  the 
same  effect.  In  fact,  there  Is  no  substantial 
testimony  to  tbe  contrary  in  tbe  case.  It 
Rlso  appeared  that  the  architect  saw  tbe 
mahogany  when  It  was  In  tbe  subcontract- 
or's shop,  being  worked  up  for  use  In  tbe 
bouse,  and  also  while  it  was  being  put  into 
tbe  house,  and  that  be  approved  It,  and 
said  he  was  pleased  with  it  In  short;  It 
clearly  appears  that  what  tbe  contractor  did 
in  this  r^ard  was  done  with  tbe  knowledge, 
consent,  and  approval  of  tbe  architect  The 
crucial  question,  therefore.  Is  whether  it 
was  competent  for  the  defendants  to  give  to 
the  term  "San  Domingo  mahogany,"  used 
In  tbe  specifications,  a  technical  meaning 
among  the  trade  In  St  Louis,  and  also 
whether  the  plaintiff  Is  bound  by  tbe  act  of 
tbe  architect  in  approving  the  mahogany 
that  was  used  by  tbe  contractor.  The  rule 
of  the  law  in  this  state  bearing  upon  tbe 
first  que'stlon  Is  thus  tersely  and  aptly  stated 
by  Bla(^  J.,  in  Evans  v.  Western  Brass 
Uanufactorinf  Company,  118  Mo.,  loc,  dt 


60S,  24  8.  W.  175:  gmeral  role  un- 

doubtedly is  that  parol  evidence  cannot  be 
admitted  to  contradict  add  to,  or  vary  a 
written  contract;  and  It  Is  the  da^  of  tbe 
court  to  constme  tbe  writing.  Bunce,  Adm'r, 
v.  Beck,  Ex'r,  48  Mo.  266;  Black  River  Lom- 
ber  Company  v.  Warner,  93  Mo.  374,  9  8.  W. 
210;  State  ex  rel.  Teoman  v.  Hosbaw.  98  Ho. 
358,  11  S.  W.  758.  But  it  Is  equally  weU 
settled  that  proof  of  usage  is  often  admitted 
to  determine  the  meaning  of  the  language 
used;  for  under  many  drcnmstances  the  par- 
ties may  be  supposed  to  contract  with  ref- 
erence to  a 'Usage  or  custom,  as  they  ore 
presumed  to  use  words  In  tlielr  ordinary  sig- 
nification. 1  Oreenleaf  on  Evidence,  i  292. 
'The  courts,'  says  Starkle,  'bare  long  allowed 
mercantile  Instruments  to  be  expounded  ac- 
cording to  tbe  usage  and  cnstMO  of  mer- 
chants, who  liave  t  atyie  and  language  pecu- 
liar to  themselves,  of  which  usa^  and  cus- 
tom are  tbe  legitimate  interpreters.'  Starkle 
on  Evidence  (lOtb  Ed.)  p.  701.  Hence  it  has 
been  held  by  this  court  that  It  may  be  shown 
by  way  of  a  general  and  well-establlahed 
custom  that  two  packs  of  shingles  of  a  cae- 
taln  size  constitnte  a  thousand.  Sootier 
Eellerman,  IS  Mo.  509.  See,  also,  Blair  t. 
Corby,  37  Mo.  314;  Kimball  v.  Brawner,  47 
Mo.  308;  Fmln  t.  Railroad,  89  Mo.  402,  14 
S.  W.  557;  Wolff  v.  Campbell,  110  Mo.  119. 
19  8.  W.  622;  Robinson  v.  United  Stmtet, 
13  Wall.  365.  20  L.  Ed.  653.  It  is  true,  as 
some  of  these  cases  jost  dted  show,  that 
usa^  cannot  be  permitted  to  control  the 
terms  of  a  fecial  CMitract  by  Introdadng 
something  which  Is  repugnant  to  or  Incoor 
slstent  with  the  contract  But  It  does  not 
follow  that  evidence  of  usage  can  only 
received  where  tbe  words  of  the  contract  are 
ambiguous.  Sucb  evidence  is  often  received 
to  show  tliat  words  are  used  in  a  sense  dif- 
ferent from  their  ordinary  meaning,  as  in 
Soutler  V.  Eellerman,  supra.  Such  evidence 
Is  received  on  tbe  theory  that  the  parties 
knew  of  tbe  usage  or  cTistom,  and  contracted 
In  reference  to  It  and  in  such  cases  the  evi- 
dence does  not  add  to  or  contradict  tbe  lan- 
guage used,  but  simply  Interprets  and  ex- 
plains Its  meaning."  Applying  this  nde  to 
the  facts  in  the  case  at  bar,  there  is  no  room 
left  for  doubt  that  tbe  term  "San  Domingo 
mahogany,"  when  used  in  epecifi cations  in 
St  Louis,  Is  a  trade  term,  and  that  It  does 
not  mean  mahogany  that  was  grown  on  the 
Island  of  San  Domingo,  but  means  a  good 
figured  mahogpny,  equal  In  density  to  that 
known  as  San  Domingo  mahogany.  In  fact 
there  Is  some  evidence  In  tbe  record  that  of 
late  years  tbe  government  of  San  Domingo 
has  prohibited  tbe  cutting  of  the  matiogany 
trees  on  that  Island.  There  is  also  no  sub- 
stantial confilct  In  the  evidence  that  the  ma- 
hogany the  plaintiff  bad  put  in  after  It  got 
possession  of  the  building  was  not  San  Do- 
mingo mahogany,  but  was  practically  tbe 
same  kind  of  mahogany  that  tbe  defendant 
contractor  put  In,  and  wlil<di  tbe  plaintiff  bad 
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nmored.  It  cannot  be  doobted  from  the  tea* 
tlinony  of  the  architect  Id  this  case,  and  from 
hla  acts  and  conduct  during  the  progress  of 
the  work  tbrougbont  the  whole  controversy, 
that  when  he  iiaed  the  term  "San  Domingo 
mahogany"  In  the  spedflcattona  he  Intended 
It  In  the  trade  aense,  and  not  In  the  ordinary 
lenae  of  the  term,  and  therefore  the  parties 
must  have  intended  that  it  should  be  ao  un- 
derstood. So  conatmed,  the  contractor  com- 
piled with  the  apeclflcatlona,  and  the  action 
of  the  plaintiff  in  removing  the  mahogany 
that  the  contractor  pnt  in  the  house  was 
without  legal  right  or  excuse,  and  tiierefore 
the  plaintiff  la  not  entitled  to  recover  any- 
thing from  tiw  defendants  on  this  account 

This  conclusion  makes  it  unnecessary  to 
consider  fully  the  power  of  the  architect 
to  bind  the  owner  by  accepting '  and  ap> 
proving  the  work.  It  Is  enough  to  say  that 
the  architect  fully  approved  the  acts  of 
the  contractor  with  respect  to  the  mahog- 
any at  all  stages  of  the  work,  and  that  the 
contract  of  the  parties  In  this  case  clotbed 
the  architect  with  broad  and  almost  plen- 
ary powers  In  this  regard,  and  that  there  is 
no  room  to  doubt  the  honesty  or  Impartiality 
of  the  architect  In  this  particular,  or  In  any 
respect  In  this  case.  If  owners  do  not  desire 
to  be  bound  by  their  architects  with  rrapect 
to  their  acts  in  acc^tlng  or  rejecting  the 
work  or  materials  that  go  Into  their  houses, 
they  should  be  more  careful  In  conferring 
such  broad  powers  upon  them,  and  should 
not  attepipt  to  bold  the  contractor  bound  by 
the  decisions  of  the  architect,  while  repudiat- 
ing the  power  of  the  architect  to  bind  them. 
On  the  other  hand,  architects  should  care- 
fally  avoid  acting  in  fraud  of  the  rights  of 
either  par^  to  the  contract  while  exercising 
the  powers  conferred,  for,  If  they  so  do,  their 
acte  are  not  binding,  and  they  are  liable  to 
the  party  injured  by  the  fraud. 

It  follows  that  the  judgment  of  the  Or- 
cnit  Court  upon  this  branch  of  tiie  case  was 
without  error  In  law  or  In  fact  And  this 
conclusion  also  disposes  of  the  plabitlflF's 
claim  for  f91.50  for  repahrs  on  woodwcvk 
made  necessary  by  the  reconstruction  of  the 
cabinet  work. 

6w  Btone  Work  and  Qranltoid  Walks.  The 
Judgment  of  the  trial  court  with  respect  to 
the  claim  of  the  plaintiff  for  S783.2S  for  al- 
leged Improper  stonewoik  la  not  open  to  re- 
view In  this  court  because  there  was  a  sharp 
conflict  In  the  evidence  as  to  whether  the 
contractor  had  failed  In  his  dnty  In  this  rfr* 
spect  The  rule,  also  applies  to  the  daim 
for  $428.77  on  account  of  alleged  defective 
granitoid  walks  and  drives.  There  was  also 
evidence  to  the  effect  that  the  defective  con- 
dition of  these  walks  and  drives  was  at- 
tributable to  the  fact  that  they  were  not 
required  to  be  of  snfacient  thickness,  and 
the  subcontractor  called  attrition  to  this 
feature  when  he  waa  doing  the  work,  and 
■aid  that  a  good  Job  could  not  be  expected. 
The  mle  also  appUea  to  the  claim  for  ^-108.81 


for  certain  minor  items.  The  evidence  was 
conflicting,  and  this  court  will  not  interfere. 

S.  Watchmen  and  Heating.  He  plaintiff 
claims  ¥595  for  the  cost  of  watchmen  and  of 
coal  for  beating  the  house  while  the  work  of 
reflnlflhlng  the  house  was  in  progress  and 
after  the  plaintiff  got  possession.  It  has  al- 
ready been  shown  that  the  plaintiff  was  not 
Justified  in  having  the  bulk  of  this  work 
done,  but  was  justlfled  In  having  the  work 
In  the  parlor,  library,  and  the  room  over 
the  same,  done  over  again.  As  to  this  part 
of  the  cost  the  plaintiff  would  be  entitled  to 
recover.  But  the  trouble  Is  that  the  claim 
Is  made  In  bulk,  and  there  la  no  sufficient 
data  given  tat  apportioning  the  claim  be- 
tween the  part  the  plaintiff  is  entitled  to  re- 
cover and  the  part  it  Is  not  entitled  to  re- 
cover. Under  these  conditions  this  court 
cannot  interfere. 

This  disposes  of  all  the  claims  of  the  plain- 
tltE,  and  leaves  for  consideration  the  special 
defenses  of  the  defendanta. 

7.  Release  of  Sure^.  The  defenses  of  the 
contracts  have  been  disposed  of  In  the  de- 
cision of  the  plaintUTs  claims,  and,  as  the 
contractor  asks  no  affirmative  relief,  no  ftir^ 
ther  attention  need  be  ^vm  to  hts  defmses. 

The  surety  dalma  to  have  been  released 
by  tiie  following  drcumstancea  and  acts  of 
the  plalnUff:  Plrat,  that  after  the  contract 
was  executed  it  was  Changed  by  adding  two 
pages  to  the  spedficatlona,  by  whidi  the 
original  spedficatlona,  which  gave  the  con- 
tractor tbe  option  to  use  either  Spanish  or 
Ludovld  tUe  on  the  roof  of  the  house,  vras 
taken  away,  and  Instead  he  was  required  to 
uae  Danish  tile,  and  that  the  oontraetor 
had  intended  to  use  Ludovid  tile,  and  the 
change  caused  a  lose  of  f 280  to  the  contract- 
or; second,  that  a  brick  wall  was  required  to 
be  put  In  under  the  library,  at  a  cost  of  966 
or  170  to  the  contractor;  third,  that  addi- 
tional BunKirta  were  required  to  be  put  In 
to  stUCen  the  root  at  a  cost  of  975  or  9100 
to  the  contractor;  fourth,  that  the  excava- 
tion for  the  cellar  waa  reduced,  and  the  ele- 
vation of  the  house  thereby  increased;  no 
extra  cost  to  the  contractor  is  charged  there- 
for. 

As  to  the  first  contention  It  appears  that 
there  were  two  pages  added  to  the  speclflca- . 
tlons,  whereby  the  contractor  was  required, 
inter  alia,  to  use  Spanish  tile  on  the  roof, 
and  was  not  given  the  option  to  use  ^^Ish 
or  Ludovld  tile  as  the  spedflcatlons  first 
called  for.  But  tliere  Is  no  substantial  con- 
flict in  the  evidence  that  this  change  was 
made  before  the  contract  was  executed  by 
the  parties  or  signed  by  the  surety.  In  fact, 
it  is  uncontradicted  that  in  consequence  of 
this  change  the  contractor  increased  his  bid 
from  918,420  to  918,800.  There  is  no  room 
for  doubt  that  the  specifications  under  which 
the  work  was  done  were  the  spedflcatlons 
Intended  by  tbe  contract  and  hence  the  par- 
ties are  bound  thereby,  notwithstanding  the 
parties  did  not  Identify  the  specifications  as 
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the  contract  aeemed  to  require,  but  the  archi- 
tect alone  signed  them.  The  flnt  claim  to  a 
release  Is  therefore  untenable. 

As  to  the  second  and  third  contentions,  It 
appears  that  the  brick  wall  under  the  library 
and  the  additional  supports  under  the  roof 
were  put  in  by  the  contractor  voluntarily, 
in  order,  as  he  expressed  it  to  make  a  good 
Job,  and  the  contractor  makes  no  afflrmatiTe 
t-lalm  for  any  such  extra  work  In  his  plead- 
ings. Xhe  whole  matter  la  apparently  an 
afterthought,  and  the  referee  and  trial  court 
properly  held  that  the  contention  was  unten- 
able; 

As  to  the  fourth  contention,  the  cellar  was 
not  excavated  to  the  depth  contemplated, 
and  In  consequence  the  house  stood  higher 
oat  of  the  ground.  The  only  difference  that 
was  thereby  made  was  to  save  the  contract- 
or the  cost  of  1  foot  and  6%  Inches  of  ex- 
cavation. The  dimensions  and  amount  ct 
work  upon  the  house  were  otherwise  un- 
changed. Of  this  claim  it  Is  only  necessary 
to  say  that  the  third  and  ninth  clauses  of  the 
contract  contemplate  that  alterations  might 
be  made  in  the  plans  and  speclflcatlons,  and 
that  the  architect  should  have  power  to  add 
or  omit  work  as  might  be  deemed  necessary, 
and  that  the  contractor  should  be  paid  for  all 
additional  work.  In  view  of  this  provision 
of  the  contract  and  of  the  contention  of  the 
surety  with  respect  to  the  powers  of  the 
architect  so  far  as  they  apply  to  the  claim 
of  the  plaintiff.  It  does  not  lie  In  the  mouth 
of  the  surely  to  claim  that  the  architect  had 
not  the  power  to  order  the  excavatkni  afore- 
said to  be  omitted. 

This  disposes  of  the  questions  of  release 
urged  by  the  surety,  and  leads  to  the  conclu- 
sion that  the  judgment  of  the  circuit  court 
must  be  afilnned.  It  1>  so  ordered.  All 
concur. 


BCHUBACH  T.  Mcdonald,  judge,  et  aL 
HIRT  V.  KINEALY,  Judge,  et  al.  LEON- 
ARD T.  FISHER,  Jadge,  et  al.  SCHU- 
BACH  V.  HOUGH.  Judge,  et  al.  STEINER 
V.  WOOD.  Judge,  et  al.  WASSERSIAN  & 
CO.  et  al.  V.  HOUGH.  Judge^  et  aL 

(SiVKDW  Court  at  Missouri.   Dee.  28.  1903.) 

CARRIERS  —  UHITBD  TICKETS  —  TRANSFER- 
ABILITY—SALA  BY  CNAUTHORIZED  PERSONS 
—TICKET  BROKERS— INJUNCTION. 

1.  Where  a  court  haa  jurisdiction  of  the  sub- 
ject-matter, It  haa  power  to  decide  whether  a 
petition  states  a  cause  of  action,  and  failure 
to  state  a  cause  of  action,  or  the  defective 
stateuient  of  a  good  canse  of  action,  does  not 
affect  the  juilsdictloa. 

2.  A  petition  by  a  railroad  against  a  ticket 
broker  alleged  that  on  account  of  the  World's 
Fair  nontransferable  excursion  tickets  would  be 
issued,  based  on  reduced  rates,  which,  by  their 
twins,  would  be  good  only  in  the  hands  of  the 
original  purdtaser,  and  that  It  would  be  impos- 
sible or  unbearably  inconventent  for  the  orig- 
inal purchaser  to  be  idestiSed  ia  St.  Louis,  and 
hare  the  return  ticket  stamped,  or  for  the  train 
condn<4ora  to  determine  whether  the  person  at- 
tempting  to  ride  was  the  original  purcfaaier; 


that  it  would  be  a  fraud  on  the  railroads  for  any 

one  except  the  original  porchaaer  to  ride  oo 
such  a  ticket,  and  a  fraud  for  the  original  pur^ 
chaser  to  sell  the  return  tickets  to  broken*,  and 
for  the  brokers  to  sell  the  tickets  to  tliird  par- 
ties; Uiat  the  railroad  conid  not  ascertain  tliat 
the  frauds  were  to  be  committed  until  tbe 
trains  had  left  St.  Louis  and  the  tickets  pre- 
sented; that  the  ticket  brokers  were  ineolTent, 
and  that  the  discovery  of  the  frauds  would  in- 
volve a  multiplicity  of  suits — the  prayer  was  tor 
an  injunction  to  restrain  defendants  from  boy- 
ing,  selling,  or  dealing  io  tickets  issued  Igr  plain- 
tiff which  by  their  terms  were  noutraosferable. 
Held  that,  if  the  bill  was  insofilcient  to  invoke 
tbe  jurisdiction  of  the  court  because  failing  to 
set  out  a  concrete  case  and  live  subject-matter, 
it  was  made  good  by  the  broker's  return  to  tbe 
rule  to  show  cause,  which  alleged  that  the  bro- 
ker had  a  number  of  such  tickets,  which  he 
bad  purchased  In  good  faith,  under  the  belief 
that  they  were  transferable,  and  would  be  hon- 
ored, by  whomsoever  presented;  and  that  an  in- 
junction would  render  such  tickets  Taiuelesa, 
and  destroy  the  broker'a  busineaa;  and  therefore 
a  writ  of  ptohibitlon  to  restrain  the  issuance 
of  the  injunction  would  not  lie. 

8.  It  is  competent  for  a  railroad  to  Issue  spe- 
cial tickets,  based  on  reduced  rates,  and  to  make 
them  nontransferable,  and  valid  only  in  the 
bands  of  the  original  purchaser;  and  that  such 
tickets  may  be  limited  or  unlimited  as  to  time 
or  occaaioiL  and  the  original  purchaser  thereof 
cannot  assign  or  transfer  them,  or  any  rights 
whatever  thereunder,  to  any  third  person. 

4.  If  any  person  buys  a  special  nontransfers- 
ble  ticket,  and  sells  it  to  a  third  person,  to  be 
used  by  him,  the  railroad  can  invoke  the  aid 
of  equi^  to  cancel  the  contract  because  of  the 
fraud  thus  perpetrated;  or,  If  the  ticket  la  used 
by  another,  it  can  sue  for  damages  for  the 
breach  of  the  contract. 

6.  Under  Rev.  St.  1890,  |  8649,  providing  that 
InjuDCtion  may  issue  to  prevent  the  doing  ot 
any  legal  wrong  whatever,  where,  in  the  opinion 
of  the  court,  an  adequate  remedy  cannot  be  af- 
forded by  an  action  for  damages,  injunction  may 
issue  in  cases  involving  a  ttireatened  fraud 
where  defendant  is  insolvent,  and  the  thceaten- 
ed  injury  would  be  irreparable,  or  the  redress 
of  the  injury  would  result  in  a  midtiplidty  of 
suits. 

6.  There  la  an  existent  controversy  concern- 
ing a  legal  subject-matter  between  live  parties 

? resented  for  adJudicatlOB  to  the  court  and  with- 
Q  its  jurisdiction  where  a  petition  for  injunc- 
tion, together  with  the  return  <tf  the  rule  to 
show  cause,  ihow  that  the  defendant  ticket 
brokers  have  in  their  possession,  and  assert  a 
property  right  to,  Dontransferaole  tickets  Is- 
sued by  plaintiff  railroad,  and  aoid  to  defend- 
ant brokers  by  the  original  purchaser,  and 
which  the  defendant  brokers  threaten  to  sell  to 
others. 

7.  Ticket  brokers  who  assert  a  right  to  buy 
and  sell  and  deal  in  nontransferahle  railroad 
tickets  ootwithstandiug  their  terms,  and  not- 
withstanding the  fact  that  the  original  purchaser 
could  confer  no  rights  upon  any  one  thereun- 
der, thereby  threaten  to  invade  an  existent 

{iroperty  right  of  railroads,  which,  owing  to  the 
osolvency  of  the  brokers  and  the  nature  of  the 
buslneas,  will  work  irreparable  injury,  and 
which  entitles  the  railroads  to  inj miction  re- 
straining them  from  so  doing. 

8.  The  court,  by  granting  an  Injunction  re- 
straining ticket  broken  from  buylDg  and  sell- 
ing nontransferable  raUroad  tickets,  does  not 
Infringe  on  the  powers  of  the  Legislature. 

Vailiant  and  Gantt,  JJ.,  dissenting. 

In  Banc,  Separate  applications  tar  writs 
at  prohibition  by  Herman  Sdkobach,  George 
L.  Hlrt,  Charles  J.  Leonard,  Max  Bchnbach. 
Simon  Stelno-,  and  Wassermui  &  Co.  and 
others  against  Jesse  A.  McDonold  and  others 
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judgee  of  the  circuit  cotirt  of  tbe  city  of  St 
Louis,  and  tbe  Cblcago  &  Altoa  Railway 
Company  and  others.  On  rule  to  show  cause. 
Rule  diicha^ed. 

Juds(»L  A  Green  and  Henry  W.  Bond,  for 
plalntlfEB.  Johnson  ft  Richards,  Gbas,  C.  Al- 
len, Geo.  P.  B.  Jackson,  and.  91.  8.  Bobcrt, 
fm  defendants. 

MARSHALL,  J.  These  are  original  pro- 
ceedings against  the  defendant  Judges  of  the 
circuit  court  of  the  city  of  St  Loula  to  pro- 
hibit them  from  further  entertaining  Juris- - 
diction  in  certain  Injunction  suits,  pending 
before  them  In  said  court  wherein  the  rail- 
roads tliat  are  Joined  as  defendants  are  tbe 
plalntUts  and  the  plaintiffs  herein  are  the 
defendants  A  preliminary  rule  was  Is- 
sued by  one  of  the  Judges  of  this  court  the 
defendants  made  return  thereto,  and  tbe 
plaintiffs  maved  tor  Judgment  upon  the 
pleadings. 

The  controversy  Is  this:  The  defendant 
railroads  have  syBtems  extending  over  a  large 
portion  of  the  United  States,  and  have  termini 
In  St  Louis.  Tbe  plaiotUfs  herein  are  ticket 
l»uker8  engaged  in  business  In  St  IjOUIs.  The 
railroads,  each  for  tbemaelTes,  Instituted 
about  50  snlts  in  tbe  circuit  court  of  St 
Louis  asking  injunctions  against  the  plaintiffs 
herein  and  other  ticket  brokers  in  that 'city. 
Tbe  petitions  are  practically  alike.  The  sub- 
stance of  the  avermeDte  of  tbe  petition  Is 
fairly  stated  by  one  of  the  counsel  for  the 
defendants  to  be  as  follows:  "That  In  the 
year  1004  the  I^uislana  Purchase  Exposi- 
tion Company  will  hold  a  World's  Fair  at 
8t  Louis,  to  whl^h  all  of  the  natloDs  of  the 
world 'have  been  invited,  to  which  23,000 
citizens  have  subscribed,  and  tbe  federal 
government  contributed  $5,000,000,  the'dty 
of  St  Louis  $5,000,000,  the  subscribers  |5,- 
OOOiOOO,  and  the  state  of  Missouri  $1,000,000 
for  a  state  exhibit  Ttiat  various  meetings 
and  ceremonies  will  take  place  before  and 
during  the  fair.  That  to  enable  the  people 
to  attend  the  fair  and  such  meetings  and 
ceremonies  excursion  tickets  will  be  Issued 
from  time  to  time.  That  they  will  attend 
In  such  large  numbers  that  it  Is  impracticable 
to  secure  their  signatures  to  tbe  return  parts 
of  the  tickets.  That  for  tbe  same  reason 
identiflcatlon  Is  Impracticable.  That  In  ad- 
dition to  these  World's  Fair  tickets,  said 
railroad,  from  time  to  time,  issues  nontrans- 
ferable 'excursion'  tickets,  'mileage*  tickets, 
and  'commutation'  tickets  below  the  regular 
one-fare  rate  for  various  meetings,  assem- 
blages,  and  purposes.  That  such  tickets  are 
by  their  express  terms,  set  forth  therein, 
good  for  tbe  transportation  of  tbe  original 
purchaser  alone,  and  void  in  the  hands  of 
others.  That  by  virtue  of  tbe  terms  of  said 
tickets,  if  presented  by  one  other  than  the 
original  purchaser,  tbe  conductor  must  lift 
the  same.  That  the  sale  of  such  nontrans- 
ferable tiidcets,  where  they  are  interstate,  is 
forbidden  by  tba  Interstste  ctmmierce  law. 


and  where  within  the  state  is  forbidden  by 
tbe  laws  of  the  state  of  Missouri,  because  the 
purchaser  would  thereby  get  a  lower  rate 
than  tbe  general  public.   That  the  sale  of  the 
same  Is  not  only  void  for  that  reason,  but 
because  it  is  a  fraud  on  the  purchaser  and 
on  the  railroad  company,  or  a  Joint  fraud  on 
both.  Tliat  where  povons  purchase  such 
tickets  innocently  it  frequently  leads  to  their 
being  ejected  from  trains  because  said  scal- 
I  pers  have  represented  such  tickets  to  be 
good;  and  that  where  the  purchaser  knows 
they  are  nontransferable,  and  void  In  the 
bands  of  persons  other  than  the  original  pur- 
chaser, the  buyer  deceives  the  conductor  and 
\  servants  of  the  railroad;  and  that  It  la  a 
j  frand  on  the  plaintiff.   That  some  of  the 
j  tlckete  so  issued  have  a  return  coupon,  which 
I  must  he  presented  to  the  agent  before  presen- 
i  tetlon  for  the  return  trip.   That  the  defend- 
;  ante  are  residents  of  the  dty  of  St  Louis  and 
i  engaged  In  the  business  of  ticket  brokers  or 
!  scalpers  In  the  dty  of  St  Louis,,  and  that  they 
I  have  full  knowledge  of  the  character  of  such 
i  tickets,  that  they  are  Issued  at  a  special 
'  rate,  and  that  they  are  null  and  void  in  the 
I  hands  of  any  person  other  than  the  original 
I  purchaser.    That  they   elthv  deceive  tbe 
!  buyer  by  representing  them  as  good,  or  de- 
ceive the  railroad  by  aiding  the  buyer  In 
using  them;  and  that  Herman  Schubach  is 
engaged  in  the  bustness  of  selling  such  tick- 
ets, and  proposes  to  contlnne  the  sale  of  tbe 
same,  and  regularly  deal  In  the  sale  of  said 
nontransferable  tickets,  thus  defrauding  the 
railroad  or  the  buyers  of  tbe  ticket  or  both. 
That  by  reason  of  the  Impossibility  of  detect- 
ing such  b^uds  the  plaintiff  is  subjected  to 
recurring  loss  and  Injury,  and  the  innocent 
buyer  to  pecuniary  loss,  annoyance,  and  hu- 
miliation.  That  the  burden  cast  on  the  con- 
ductors of  detecting  such  fraudulent  tickets 
subjects  the  railroad  company  to  constant 
danger  from  suits  for  damages  for  unavoid- 
able errors,  and  subjects  the  railroad  and 
public  to  Interruption  and  delay  In  the  opera- 
tion of  trains.  That  the  railroad  company 
has  no  way  of  discovering  who  the  persons 
are  who  so  defraud  it  or  who  are  thus  de- 
frauded, by  the  pnrdiase  of  such  nontrans- 
ferable tickets,  because  of  tbe  Impossibility 
of  securing  evidence  of  such  frauds,  and  that 
if  such  frauds  were  detected,  it  would  lead 
to  a  multiplicity  of  suits.   That  the  d^end- 
ants  are  flnancially  Irresponsible,  and  no  Judg- 
ment  at  law  could  be  collected.   That  In 
consequence  there  Is  no  adequate  remedy  at 
law.   That  It  Is  the  constant  practice  of  the 
plaintiff  and  its  connecting  lines  to  Issue 
tickets  at  reduced  rates  to  the  traveling  pub- 
lic, which  by  their  terms  are  nontransferable, 
and  constitute  a  special  contract  between  the 
plaintiff  and  tbe  original  purchaser,  where- 
by the  original  purchaser  agrees  that  the 
ticket  shall  not  be  transferred  by  him  to  any 
other  person.  That  the  defendants  are,  and 
for  a  l<u)g  time  past  have  been,  engaged  in 
fbe  business  of  baying,  selling,  and  dealing 
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In  such  tickets  and  Inducing  the  original  pu> 
chasers  to  sell  the  same."  The  prater  of 
the  petition  is  that  the  defendants  therein 
<tbe  ticket  brokers)  be  enjoined  from  buying, 
selling,  or  dealing  In  tickets  Issued  by  the 
railroad,  plaiutlCF  therein,  which,  by  the 
terms  thereof,  are  nontransferable. 

The  judges  severally  Issued  rules  upon  the 
defoidanta  therein  to  show  cause  on  a  day 
certain  why  injunction  should  not  Issue  as 
prayed.  Upon  the  return  being  made  to  the 
rule,  the  six  drcult  judges  before  whom 
such  injunction  cases  were  pending  sat  to- 
gether, and  the  matter  was  fully  argued  be- 
fore them,  with  the  result  that  they  deter- 
mined tliat  temporary  injunctions  should  is- 
sue; and  accordingly  each  of  the  judges  sepa- 
rately Issued  injunctions  In  the  following 
form:  "Now  at  this  day  come  the  parties 
hereto,  by  their  rei?)ectiTe  attorneys,  under 
the  order  to  show  cause  heretofore  issued 
herein,  and  submit  the  application  for  a  tem- 
porary injuncfilon  to  the  court  upon  the  peti- 
tion and  the  return  of  the  defendant  to  the 
order  to  show  cause,  and  the  court,  having 
duly  considered  the  same,  and  being  suf- 
ficiently advised  In  the  premises,  doth  order 
that  upon  plalntUf  giving  bond  in  the  sum 
of  twenty-five  hundred  dollars  ($2,500)  con- 
ditioned according  to  law,  with  good  and  suf- 
flcieut  surety  or  sureties  to  be  approved  by 
the  court  or  Judge  or  clerk  thereof  in  vaca- 
tion, the  defendant,  his  agents,  servants,  and 
employes,  and  all  other  persons  acting  for 
him  ^ther  directly  or  Indirectly,  be,  and  are 
hereby,  enjoined  and  restrained  untJl  the  fur^ 
th»  order  of  the  court  from  buying,  selling, 
dealing  In,  or  soliciting  the  purchase  or  sale 
of  any  mileage  passenger  ticket,  or  any  part 
thereof,  or  any  excursion  passenger  ticket 
or  any  part  thereof,  or  the  return  coupon 
thereof,  or  any  part  thereof,  or  any  com- 
mutation passenger  ticket,  or  any  part  there- 
of, now  being  Issued,  or  heretofore  issued 
and  sold,  or  which  may  hereafter  be  issued 
and  sold  by  plaintiff  for  passage  over  its 
railroad,  or  issued  by  any  other  railroad  for 
use  over  plaintiff's  road,  or  any  part  thereof, 
where  any  of  the  above-described  tickets  were 
sold,  and  where  It  appears  upon  any  such 
ticket,  coupon,  or  return  ticket  that  same  was 
issued  and  sold  below  the  regular  schedule 
rate  under  contract  with  the  original  pur- 
chaser, entered  upon  such  ticket,  and  signed 
by  such  original  purchaser,  that  such  ticket 
Is  nontransferable,  and  void  In  the  hands  of 
any  other  person  other  than  the  original  pur- 
chaser;  and  from  soliciting,  advertising,  en- 
couraging, or  procuring  any  person  other 
than  the  original  purchaser  of  such  ticket  to 
use  or  attempt  to  use  the  same  for  passage 
on  any  train  or  trains  of  the  plaintiff:  provid- 
ed, however,  this  order  shall  not  apply  to  the 
sale  of  any  such  afore  mentioned  and  describ- 
ed tickets  that  were  purchased  by  defend- 
ant from  plaintiff  or  any  of  plaintiff's  duly 
authorised  agents,  and  not  for  defendant's  use 
aa  a  pasaeuser  over  plalntttTs  road." 


Thereupon  the  defendants  in  such  Injunc- 
tion suits  appUed  to  one  of  the  Judges  of  this 
court  for  writs  of  proUbition  to  proliibit  tbe 
said  Judges  from  enforcing  such  Injonctjona, 
and  from  entertaining  further  Jurisdiction  of 
such  injunction  suits.   The  petitions  f<Hr  pro- 
hibitions are  alike,  and  predicate  a  right  of 
action  upon  a  charge  that  the  circuit  judges 
had  no  Jurisdiction,  or  acted  in  excess  of 
their  Jurisdiction,  in  the  premises,  in  tbe  fol- 
lowing respects:  "Plaintiff  states  that  in  and 
by  its  aforesaid  proceedings  said  court,  and 
defendant,  as  Judge  thereof,  transcended  and 
;  exceeded  Its  lawful  Jurisdiction  In  the  fol- 
I  lowing  particulars:    (1)  Said  petition  for  in- 
junction stated  no  matter  or  thins  upon 
I  which  a  court  exercising  equity  powers  could 
I  grant  .any  Injunction,  or  the  particular  writ 
I  awarded  in  this  case.   (2)  Said  petition  for 
1  Injunction  Is  not  based  upon  any  specific 
I  property  for  tbe  protection  of  which  judicial 
;  protection  is  sought;  but  it  is  attempted  by 
the  injunction  sought  and  granted  in  said 
cause  to  lay  down  a  rule  of  clvU  conduct,  so 
that  the  business  of  this  plaintiff  would  be 
permanently  destroyed  by  the  exercise  of  the 
Judicial  [rawer  thus  exercised  without  refer 
ence  to  any  specific  existing  property.  (3) 
.  Said  petition  for  injuncticm  and  the  tempo- 
rary injunction  thereon  granted  In  prescrib- 
ing a  rule  of  dvll  conduct  regardless  of  any 
existing  property  is  an  attempted  usurpation 
of  the  legislative  power  of  the  state,  which 
alone  can  prescribe  a  rule  of  dvU  condnct 
covering  future  transactions  having  no  rela- 
tion to  existing  properties  and  thdr  Judicial 
protection.   <4)  That  the  necessary  effect  of 
this  attempted  regulation  of  dvil  conduct  by 
a  blanket  injunction  covering  property  rights 
hereafter  to  be  created  and  acquired  will  be 
the  Substitution  of  summary  hearings  in  con- 
tempt for  the  orderly  determination  of  con- 
troversies by  court  or  Jury  when  contro- 
versies as  to  existing  property  rights  are 
presented  for  hearing.    (5)  Said  injunction 
serves  the  purpose  of  taking  the  property  of 
plaintiff  without  'due  process  of  law.'  (6) 
Said  injunction  la  against  the  law  of  the 
land,  end  thereby,  If  permitted  to  stand,  de- 
stroys a  lawful  avocation  and  business  of 
plaintlflB.  (7)  Plaintiff  Is  remediless  in  this: 
that  his  business  is  interrupted  and  destroy- 
ed by  the  granting  of  the  injunction  herein, 
and  that  the  remedy  by  motion  to  dissolve  in 
the  circuit  court  Is  wholly  inadequate,  as, 
even  if  said  injunction  should  be  dissolved, 
it  may  be  maintained  in  force  by  an  appeal, 
and,  In  any  event,  plaintiff's  business  would 
be  wholly  destroyed  before  the  final  deter- 
mination of  the  same  could  be  reached  by 
this  unwarranted  and  Illegal  procedure  of 
said  court,  outside  of  its  lawful  jiu>isdiction." 

Tbe  defendants  made  return  to  the  prelim- 
inary rules,  setting  up  the  proceedings  In  the 
injunction  cases  In  the  circuit  court,  and  jus- 
tifying tbe  action  of  the  circuit  Judges,  and 
maintaining  the  Jurisdiction  of  that  court 
Tbe  plaintiffs,  by  way  of  replication,  aak  that 
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For  toe  sake  of  brevity  the  plBlntulB  nerem 
will  be  hereinafter  referred  to  as  tbe  "ticket 
brokers,"  and  tbe  defendant  railroads  as  tbe 
"railroads." 

1.  Reduced  to  Its  essentials,  and  CTTStal- 
llsed,  tbe  ticket  brokers'  position  is  that  no 
"concrete  case"  la  stated  In  tbe  Injunction 
suits  whlcb  a  court  bas  power  to  deal  wltb. 
Or,  otherwise  stated,  that  there  Is  no  exists 
Ing  controrersy  between  the  ticket  brokers 
and  tbe  railroads  wbicb  could  constitute  a 
cause  ot  action  upon  which  a  court  could  act 
Or,  ampUfled.  that  a  court  of  equity  bas  Jarls- 
dlctlon  to  Iflsne  Injunctions  as  a  class,  but  It 
bas  DO  power  to  Issue  an  injunction  where 
only  al»tract  rights  are  Involved,  or  where 
tbe  Injury  Is  merely  apprehended  or  feared, 
and  Is  not  Immediate,  impendlng,^  and  Immi- 
nent, and  tbat  to  authorize  a  court  that  has 
Jurisdiction  to  act  '*there  must  be  an  existent 
basla  of  tacts  aflFording  a  present  right  which 
is  directly  threatened  by  the  action  sought 
to  be  enjoined.  It  has  no  power  to  enjoin 
unless  the  <»ndltlons  have  already  arisen  and 
come  into  bting,  which  could  be  Injured  by 
tbe  acts  sougbt  to  be  restrained";  and  tbat 
courts  cannot  determine  tbe  rights  of  parties 
In  adTODce  of  an  actual,  exlattng  controvetsy 
ameraning  tlim.  Or,  as  counsel  bapplly  ex- 
press It:  "Tbe  abstract  right  must  sasnme  a 
concrete  Anm  before  It  becomes  property  In 
the  Judicial  sense,  capable  <rf  Judicial  protec- 
tion.** Tbese  ate  fundamental  essentials  In 
the  law,  and  It  has  always  been  true  tbat 
there  most  be  an  actual  live  subject-matter, 
as  well  as  actual  lire  parties,  to  every  suit 
It  Is  also  true  tbat  courts  of  equity  alone 
bare  power  to  Issue  Injunctions,  and  tbat 
they  never  ezMdse  tbls  power  to  allay  mere 
ai^rebenslons  of  Injury,  but  only  when  tbe 
Injury  Is  Imminent  and.  Irreparable.  Busi- 
ness Men's  League  v.  Waddlll,  143  Mo.  405, 
45  a  W.  262,  40  U  B.  A.  601;  Lester  ResI 
Estate  Go.  t.  St  ]t<ouls,  169  Ho.,  loc.  dt  WA, 
69  S.  W.  800.  The  railroads  and  the  circuit 
Judges  do  not  controvert  tbese  pn^msltlons, 
Tbe  matter  fberefore  omipressea  Itself  Into 
ttie  qnestlon  wbetb«  or  not  a  basic  subject* 
matter  over  wblch  a  court  of  canity  bas  Ju- 
risdiction was  prraented  to  tbe  dnmlt  court 
for  adjudication  by  the  Injunction  suits;  tbat 
li^  wbetber  a  matter  was  presented  wlileb 
tbat  court  has  power  to  deal  with,  and  not 
whether  such  a  matter  was  InartUdally  or 
deteetlTely  pTes«ited.  In  other  words,  tiie 
question  Is  one  of  Jurisdiction,  and  not  of 
pleadbig;  fttr.  If  tbe  court  bad  Jurisdlctton 
over  tiie  nbject-matter,  It  bad  tbe  power  to 
decide  whether  tbe  pleadings  were  or  were 
not  properly  drawn,  and  also  to  decide 
wbetber  or  not  the  plaintiff  was  entitled  to 
Uw  relief  sought  If  a  court  bas  tbe  poww 
to  act  Its  Jwls^ctlon  Is  in  no  wise  Impaired 
by  -ttie  consideration  whether  it  acted  In  ac- 
cordance with  tbe  law  or  erroneously.  Given 
tbe  Jnrisdietlott,  all  else  is  a  mere  matter  of 


the  BUDject-matter,  it  has  the  power  to  i: 
cide  wbetbw  tbe  petition  does  or  does  ii 
state  a  cause  of  action,  and  the  mere  fii 
ure  of  a  petition  to  state  a  cause  of  actlc 
or  the  defective  statement  of  a  good  can 
of  action.  In  no  way  afEects  the  jurlsdicti 
of  the  court  State  ex  reL  v.  Scarritt  ] 
Mo.,  loc.  dt  339,  340,  80  S.  W.  1026. 

The  crucial  question  tb^fore  Is,  do  I: 
petitions  of  the  railroads  for  Injuuctld 
against  the  ticket  brokers  present  a  coucr 
or  an  abstract  case?  In  the  solution  of  tl 
qnestlcm  the  decision  of  the  Supr«ne  Go 
of  the  rnlted  Stetee  in  the  case  of  Mosba 
St  Louis,  Iron  Mountain  &  Southern  Bii 
road  Co.,  127  U.  S.  890,  8  Sup.  Ot  1324, 
L.  Ed.  249,  establishes  the  first  postulate 
tbe  proposition.  It  Is  true,  as  the  ticket 
kers  claim,  tbat  that  was  not  an  injunct. 
suit;  but  the  form  of  the  action  is  imma 
rial,  for  It  Is  tbe  legal  prindples  deduced  a 
the  rules  announced  tbat  are  important  e 
pertinent.  Tbat  was  a  suit  fw  damages  I 
being  put  off  of  a  train.  Tbe  plaintiff  pi 
chased  from  tbe  defendant  at  St  Louis, 
ticket  from  St  Tx>u1b  to  Hot  Springs  and  . 
turn.  Tbe  tl(^et  Ify  Ito  tmns,  required  ti: 
tbe  original  pnrchaser  ^ould  identic  hlmE 
to  tbe  satisfaction  of  tbe  deij^idant^B  ag<i 
at  Hot  Springs,  and  that  the  return  ticli 
should  be  (^dally  signed  and  stamped 
tbe  agrat  at  Hot  Springs;  aU  of  which  -; 
original  purdiaser  agreed  to  'in  considerat: 
of  the  reduced  rate  at  whlcb  tbls  ticket 
■old."  Tbe  plaintiff  fftUed  to  so  Identify  bl 
self,  and  fidled  to  have  the  return  ticket 
stamped,  and  in  consequence  was  put  off 
tbe  train,  and  sued  Am:  damages.  Tbe  lo^i 
court  sustained  a  demurrer  to  tiie  petiti: 
and  the  Supreme  Court  of  tbe  United  Stai 
affirmed  the  Judgmrait  boldlng  that  a  n: 
road  compai^  has  a  right  to  make  a  contri 
with  tbe  purdiaser  v€  a  reduced  rate  tici 
tbat  tbe  original  purchasar  shall  so  Idmtl 
himself,  and  that  tbe  return  ticket  shall  be 
signed  and  stamped,  and  tbat  tbe  redw: 
rate  at  whlcb  tbe  ticket  is  sold  affixes  a  c: 
^deration  for  such  a  contract  In  otl: 
words,  tbat  for  a  valuable  considerattor 
railroad  may  eat»  into  a  contract  that  x 
ticket  sold  to  the  passmger  shall  be  a: 
transferable,  snd  tiiat.  tbe  return  porti 
diall  not  mtltle  ev^  tbe  original  purchai 
to  a  return  trip  unless  be  so  Identifies  hlme 
and  bas  the  return  ticket  so  stamped.  Tl 
la  manifestly  upon  tlw  princU>le  tiiat  wti 
parsons  sul  Juris  ento'  Into  contracte  tl: 
txB  not  pndilblted  law,  based  upon  a  vs 
able  conddmitlon,  they  must  Uve  up 
fbem,  and  tbat  each  bas  a  pnv>erl7  right 
the  contract  which  the  law  will  protect 
addition  to  this,  tbe  laws  of  Ibis  stete  a. 
tbe  intsrstate  commerce  tows,  while  prohil: 
Inff  discrimlnatitHis,  permit  the  railroads 
Issue  excursion  or  commutetion  tickets 
special  rates.   Ber.  8t  Mow  1899,  1  1137; 
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Supp.  Rer.  Bt  n.  S.  p.  690, 1 22,  and  2  Stvp. 
Ber.  St  n.  a  p.  868.  c.  61. 

The  second  postalate  In  the  caw  to  that  ttie 
petitions  for  injanctlona  redta  that  World's 
Fair  excursloQ  ticket*,  nontranaferable  ex- 
cursion ttoketa,  mileage  ttcfeets,  and  comma* 
tatlon  tldcets  have  been  iaaned,  or  will  be 
issued,  from  time  to  tlm^  based  upon  a  con- 
Blderatimi  ct  reduced  rat«,  which,  by  their 
express  terms,  are  to  be  good  00I7  in  fb% 
hands  of  the  original  pnrcbasor,  and  that  It 
is  or  will  be  impossible,  Impracticalde,  or  at 
any  rate  nnbearably  InconTenioit,  tax  the 
original  purdusna  to  be  identified  In  St. 
Lools,  and  hare  the  return  ticket  stamped, 
or  for  tiie  train  conducton  to  determine 
whether  the  person  attonpting  to  rtde  on 
such  return  ticket  Is  the  tnlginal  purchasor 
or  not;  that  It  would  be  a  fraud  upon  the 
railroads  for  any  one  exc^t  the  original  pm^ 
chneer  to  ride  npon  such  return  ttekets,  and 
a  fraud  for  the  original  purchasers  to  teSl 
such  return  tldEets  to  the  ticket  brokers,  and 
for  the  ticket  brokws  to  sell  such  retom 
tickets  to  any  third  par^,  to  be  by  him  so 
used,  or  upon  the  representeti<m  that  Uiey 
would  entitle  the  buyer  to  so  ride  thereon; 
that,  in  the  nature  of  things,  tiie  railroads 
could  nerer  ascertain  that  such  Arands  were 
about  to  be  committed  nntH  after  the  trains 
had  left  St  Louis  and  such  tickets  ware  pre- 
sented to  the  train  ccmductors,  and  then  it 
would  be  too  late  to  ask  for  or  receive  in- 
Junctlre  relief  against  the  p^petratora  of 
such  frauds;  and  that  the  ticket  brokers  are 
Insolrent,  so  that  no  adequate  remedy  at  law 
could  be. had  against  tbem;  and,  further, 
that,  even  if  such  frauds  could  be  discovered 
in  time  to  atA:  specific  relief  in  each  case,  it 
would  iuTOlTe  the  prosecution  of  a  multiplic- 
ity of  suits  to  meet  the  exigencies.  This 
postulate  also  Includes  the  fact  that  the  in- 
Junctions  issued  by  the  circuit  court  en- 
joined the  ticket  brokera  from  buying,  sell- 
ing, or  dealing  in  any  mileage  tickets,  and 
fiKCuralon  tit^etSk  or  the  return  coupon  there- 
of, or  any  commutation  ticket,  now  issued  or 
hereafter  to  be  Issued,  '*where  it  appears 
upon  any  such  ticket;  coupon,  or  return  tick- 
et that  the  same  was  Issued  and  sold  below 
the  regular  schedule  rate  under  contract  with 
the  original  purchase',  entered  upon  such 
ticket,  and  signed  by  such  original  purchaser, 
that  such  ticket  is  nontransferable  and  Toid 
in  the  hands  of  any  othcv  person  other  than 
the  original  purchaser."  And  bearing  upon 
thla  propositl(Hi  It  Is  Impwtant  to  note  in  this 
connection  that,  while  the  return  of  the  tick- 
et brokers  to  the  rule  to  show  cause  why  an 
injunctltm  should  not  Issue  denies  the  power 
of  the  court  to  Issue  an  injunction  on  the 
ground  that  no  concrete  case  is  presented  hy 
the  petition.  It  then  very  Inconsistently  sets 
up  that  It  has  been  tiie  common  practice  of 
the  railroads  to  Issue  mileage  tickets,  excur- 
sion tickets,  and  commutatimi  tickets  which 
are  Btamped  on  their  face  "nontransferable," 
but  that  the  practice  and  understanding  of 


lie  ticket  brokera  all  orer  the  United  States 
la  tluLt  such  tickets  may  be  transfecred  or 
sold,  and  that  the  name  of  tiie  original  pm^ 
chaser  may  be  signed  by  any  one  on  the  re- 
turn tiAet,  and  that  the  tidcet  briers  In  tb* 
litigation  have  a  nombor  such  tickets, 
which  they  haTe  purchased  In  good  Caith, 
and  under  the  belief  that  they  are  transfer^ 
able,  and  would  be  honored  by  wbrnnsoever 
presented;  and  that  tbo  injunction  aAed 
would  render  such  tickets  clueless,  and 
would  destroy  the  budness  of  the  Ut^et  bro- 
kers, and  therefore  they  ask  the  j^otectiint 
of  the  court  in  tlut  regard. 

Upon  the  doctrine  of  "aider/'  tberefore^ 
the  return  of  tiie  ticket  brokers  helped  oat 
the  Insnfflciency,  if  any,  flut  existed  In  the 
petition,  and  unquestlMiably  made  a  con- 
crete case  as  to  the  tickets  that  are  now  held 
by  tiie  ticket  brokers,  and  presented  a  lire 
subject-matter  betweoi  Uts  parties,  whldi 
the  court  had  poweat  and  Jurisdiction  ot». 
Therefore  It  »nnot  now  be  said  that  the 
drcnit  court  had  no  Jnrlsdlctiui,  and,  as  that 
court  had  Jurisdiction  quoad  socta  tickets, 
prohibition  will  not  lie,  Ua  a  writ  of  yrtdil- 
bltion  can  nerw  be  made  to  perform  Uie 
functions  of  an  appeal  or  writ  of  mor,  and 
lies  only  where  a  court  oc  tribunal  clothed 
with  Judicial  powws  acte  in  relatim  I0  mat- 
ters orer  which  It  has  no  jurisdiction,  or, 
having  jurisdiction  over  the  subject-matter, 
acte  In  excess  of  Ite  jurisdiction.  State  ex 
rel.  T.  Aloe,  152  Mo.  466,  64  S.  W.  4M,  47  U 
■B.  A.  893;  Davison  v.  Hough,  166  Mo.  661, 
6S  8.  W.  781;  Stete  ex  rel.  v.  Eby,  170  Ma 
4»7,  71  S.  W.  62. 

The  case  might  be  allowed  to  rest  here, 
but  there  are  other  cogent,  dedalve,  and  Im- 
perative propositions  which  must  be  adjudi- 
cated to  make  the  case  compete.  It  win  be 
observed  that  r^erence  is  made  in  the  peti- 
tion for  an  injunction  to  the  approaching 
World's  Fair  in  St  Louis,  and  It  la  averred 
that  in  order  to  make  It  possible  tm  per^ 
sons  of  ordinary  means  to  attend  llv  the  mil- 
roads  have  been  lndui»d  by  the  officials  of 
the  fair  to  agree  to  Issue  excursion  tickets 
at  greatly  reduced  rates  to  all  who  desire 
to  attend  the  fair  or  the  various  meetings, 
conventkma,  etc,  that  wlU  be  held  in  SL 
Louis  at  that  time.  And  eounad  for  the 
railroads  point  out  that  the  courts  have  is- 
sued injunctions  against  ticket  bn^rs  jmh 
blbtting  them  from  .dealing  in  nontnnaCer^ 
able  ticfcete  that  have  been  issued  by  the 
railroads  on  tiie  occasions  of  the  Nashville 
Centennial  Bxposttlon  In  1887  <Mashville  B. 
B.  Co.  V.  McConnell  [G.  C]  82  Fed.  66),  the 
meeting  of  the  Grand  Army  of  the  Bepubllc 
in  Cleveland  (RaUroad  v.  Klnner,  47  Ohio 
Law  Bui.  204),  the  meeting  of  the  Grand 
Army  of  the  B^ubllc  in  Washington  (Penn. 
B.  B.  Co.  V.  Beekman,  30  Waah.  Law  Bqk 
715),  the  meeting  of  the  Confederate  Veterans 
In  New  Orleans,  in  May,  1903  (L.  de  N.  R  B. 
V.  Bltterman,  not  yet  repcurted),  the  meeting 
of  the  National  Teuchos*  Association  in  Bo» 
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catory  SserclBea  of  the  World's  Fair  at  St 
Louis,  in  May,  1003  (Wabash  B.  XL  t.  Was- 
aerman,  decided  by  Hon.  H.  D.  Wood«  of  the 
circuit  court  of  the  city  of  SL  Lools,  and 
printed  in  the  appendix  to  the  briefs  of  coun- 
ae)  herein).   Oounsel  for  the  ticket  broken 
meet  this  by  saying,  first,  that  all  those  cases 
were  decided  by  courts  of  Inferior  Jurisdic- 
tion; second,  that  in  the  case  of  People  ex 
rel.  Tyroler  v.  Warden  of  PrMn.  157  N.  T. 
116,  61  N.  £.  1006,  4S  U  B.  A.  261,  68  Am. 
St.  Bep.  763,  the  Court  of  Appeals  of  New 
York  held  a  statute  that  prohibited  any  one 
except  common  carriers  and  their  agents  from 
selling  tickets  for  passage  on  railroads  or 
vessels  to  be  unconstitutional;  third,  that  In 
the  case  of  Delaware,  Lackawanna  &  West- 
ern R.  R.  V.  Frank  {O.  C.)  110  Fed.  68»,  the 
United  States  Circuit  Court  tor  the  Western 
District  of  New  York  denied  an  Injunction 
against  ticket  brokers  as  to  special  tickets 
for  the  Pan-American  Exposition  at  Buffalo 
on  the  ground  that  the  railroads  had  unlaw- 
fully combined  to  fix  rates  for  such  exposi- 
tion; fourth,  that  in  New  York  Central  & 
Hudson  BlTer  B.  B.  Co.  t.  Reeves,  decided 
October  15,  1903,  and  reported  In  86  N.  T. 
Snpp.  28,  Judge  Lambert,  of  the  Supreme 
Court  of  New  York,  denied  an  injunction 
against  the  ticket  brokers  which  sought  to 
prohibit  them  from  dealing  in  tickets  that 
wore  nontransferable  on  their  face,  and  held 
that  the  purchaser  of  such  a  ticket  had  a 
property  interest  in  the  ticket,  which  he 
could  seil,  notwithstanding  that  by  the  terms 
of  his  contract  with  the  railroad  the  ticket 
was  on  Its  face  nontransferable,  and  that, 
while  the  railroad  could  lawfully  refuse  to 
transport  the  transferee  or  any  other  person 
than  the  original  purchaser  oa  the  ticket, 
it  was  not  entitled  to  an  Injunction  to  pre- 
vent the  ticket  brokers  from  buying  and  sell- 
ing Buch  tickets;  fifth,  that  In  all  the  cases 
cited  by  counsel  for  the  railroads  "a  special 
Injunction  Issued  under  the  special  circum- 
stances of  the  special  ticket  for  the  special 
occasion."   Or,  otherwise  stated,  that  upon 
special  occasions  the  railroads  can  lawfully 
issue  special  tickets  at  reduced  rates,  which 
are  nontransferable,  and  which  the  ticket 
brokers  may  be  enjoined  from  dealing  In, 
but  that  when  the  railroads  issue  special 
tickets,  which  upon  their  face  show  the  con- 
tract between  the  purchaser  and  the  railroad 
to  be  that  they  are  Issued  at  reduced  rates, 
and  are  not  transferable,  such  tickets  may  be 
dealt  In  by  the  ticket  brokers,  and  the  courts 
cannot  Interfere,  because  they  do  not  relate 
to  a  special  occasion,  such  as  an  exposition, 
a  meeting  of  the  Grand  Army  of  the  Repub- 
lic, or  of  the  Confederate  Veterans.   In  oth- 
er words,  that  the  Jurisdiction  of  a  court  of 
equity  to  Issue  an  Injunction  in  such  cases 
depends  upon  the  occasion  that  gave  use  to 
the  issuance  of  such  tickets,  and  that,  If  the 
petition  for  an  Injunction  recites  that  spe- 
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been  issued  at  special  rates,  and  to  be  used 
by  a  specially  named  person,  a  concrete  case 
is  presented  wherein  the  court  can  enjoin  the 
ticket  brokers  from  dealing  in  them;  but.  If 
a  special  ticket  is  issued,  which  appears  on 
its  face  to  have  been  Issued  at  a  special  rate, 
and  to  be  used  by  a  specially  named  person, 
but  which  was  Issued  genially,  and  not  for 
a  special  occasion,  only  an  abstract  right  Is 
involved,  and  a  court  of  equity  has  no  Jurls- 
1  diction,  and  a  writ  of  prohibition  will  lie 
!  against  It  Of  course.  It  must  be  understood 
that  this  is  not  the  way  the  counsel  for  the 
ticket  brokers  state  the  matter,  but  It  is  the 
everyday  meaning  and  result  of  their  con- 
tention. But  even  if  the  contention  of  coun- 
sel for  the  ticket  brokers  that  such  special 
tickets  must  relate  to  a  special  occasion  be 
true,  the  writ  of  prohibition  asked  herein 
would  have  to  be  denied  as  to  all  the  rail- 
roads except  the  Missouri  Pacific,  for  all  ex- 
cept that  road  aver  that  they  have  issued,  or 
are  about  to  Issue,  such  special  tickets  for 
the  special  occasion  of  the  World's  Fair  in  St. 
Louis  in  1904.  True,  they  say  they  also  in- 
tend to  issue  such  special  tickets  from  time 
to  time,  and  the  Missouri  Pacific  Railroad 
does  not  refer  to  the  World's  Fair  at  all. 
However,  to  allow  this  case  to  go  off  upon 
any  such  consideration,  or  without  squarely 
meeting  and  deciding  It  In  Its  entirety,  would 
not  be  subserving  -the  ends  of  Justice.  Broad- 
ly stated,  therefore,  the  question  for  decision 
Is  whether  a  petition  by  a  railroad  for  an 
injunction  against  a  ticket  broker  to  restrain 
him  from  dealing  In  si>eclal  tickets  which  re- 
cite upoi^  their  face  that  they  are  Issued  at 
reduced  rates,  and  are  nontransferable,  but 
which  do  not  relate  to  any  particular  occa- 
sion, states  a  concrete  case,  which  a  court  of 
equity  has  Jurisdiction  to  hear  and  decide. 
If  it  does,  the  writ  of  prohibition  asked  tar 
herein  should  be  denied.  If  it  does  no^  tiie 
writ  should  ga 

The  power  to  contract  concerning  a  legal 
subject-matter  carries  with  it  the  right  to 
make  any  kind  of  a  contract  In  relation  there- 
to that  the  contracting  parties  may  agree 
upon.  The  power  being  unlimited,  the  nature 
and  character  and  terras  of  the  contract  to 
be  made  and  the  occasion  that  gives  rise  and 
the  business  necessities  or  exigencies  that 
prompt  it  are  all  matters  of  private  conven- 
tion between  the  parties.  The  power  to  limit 
any  kind  of  a  contract  in  Its  operation  to  the 
contracting  parties,  and  to  exclude  from  Its 
benefits  any  third  persons,  or  to  limit  the 
contract  as  to  the  time  It  shall  continue,  or 
to  leave  it  unlimited  as  to  time,  is  recog- 
nized in  law.  Thus  a  lease  may  prohibit  the 
lessee  from  assigning,  transferrlug,  or  sub- 
letting the  premises^  either  for  the  whole  or 
any  part  of  the  term.  A  copartnership  agree- 
ment necessarily  excludes  the  right  of  any 
member  to  sell  his  Interest,  and  thereby  sub- 
stitute the  purchaser  in  his  place  as  a  mem- 
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ber  of  tbe  firm,  and  neb  agreements  may  be 
limited  or  unlimited  as  to  duration.  A  con- 
tract of  hiring  gives  uo  right  to  either  party 
to  assign  or  transfer  his  Interests  or  rigbte 
under  the  contract,  and  such  contracts  may 
be  limited  or  unlimited  as  to  duration.  These 
Illustrations  are  made  not  because  they  con- 
stitnte  similar  cases  to  the  case  at  bar,  but 
because  they  show  that  when  a  right  to  con- 
tract at  all  concerning  a  particular  subject- 
matter  la  conferred  by  the  law,  and  the  right 
80  conferred  ia  unlimited,  or  when  the  right 
to  so  contract  arises  out  of  the  uatnral  rights 
of  man.  It  la  purely  a  matter  of  agreemmt 
between  the  contracting  parties  what  the 
terms,  duration,  character,  or  nature  of  the 
cmtract  shall  be.  The  Supreme  Court  of  i 
the  United  States,  in  Mosher  v.  Railroad,  i 
supra,  and  the  statutes  of  the  United  States 
and  of  this  state,  recognize  the  right  of  a 
railroad  to  issue  excursion  or  commutation 
tickets,  based  upon  tbe  consideration  of  a 
reduced  rate.  The  right  so  conferred  is  not  | 
limited.  There  Is  no  limitation  that  such 
tickets  can  be  Issued  only  upon  special  oc- 
casions. Neltber  la  there  any  prohibition 
against  the  right  to  make  such  tickets  non- 
transferable. Persona  who  do  not  wish  to 
be  80  restricted  and  limited  can  purchase  the 
usual  unlimited,  unrestricted  ticket,  and  pay 
full  price  therefor,  and  then  sell  the  unused 
portion  thereof.  But  no  one  has  any  right 
to  buy  a  special  ticket  at  a  reduced  rate, 
which  on  Its  face  recites  that  it  is  nontrans- 
ferable, and  that  it  is  supported  by  the  con- 
sideration of  a  reduced  rate,  and  thereby 
agree  to  such  limitations,  and  thereafter  vio- 
late bis  agreement  by  transferring  it  to  an- 
other, or  to  complain  that  he  has  not  the 
right  to  transfer  it  And  no  third  person 
can  acquire  any  right,  or  Interest,  or  power,  | 
or  claim  in  or  to  the  ticket,  or  to  the  priv- 
ileges conferred  thereby,  other  than  the  orig-  | 
Inal  purchaser  possessed  or  could  confer  un- 
der It;  and.  If  the  original  purchaser  had  no 
power  to  transfer  It,  no  assignee  of  such 
purchaser  could  acquire  any  rights  under  It, 
for  the  original  purchaser  conid  convey  non& 
It  la  wholly  illogical  and  sophistical  to  say 
tbe  original  purchaser  bad  a  prc^erty  right 
in  llie  ticket— the  piece  of  paper  on  which 
tile  ticket  or  contract  Is  printed— which  he  I 
can  sell  and  transfer,  but  that  the  assignee 
acquires  thereby  no  rights  against  the  rail- 
road, and  It  can  refuse  to  transport  him. 
Such  reasoning  confuses  the  piece  of  paper 
upon  which  a  contract  Is  written  with  the 
agreement  of  the  parties,  and  erroneously 
separates  the  evidence  of  the  cmitrafet  from 
the  contract  Itself.  Of  course,  any  man  can 
physically  pass  the  piece  of  paper  on  which 
any  kind  of  a  ctmtract  Is  written  to  another, 
but  that  will  give  such  other  person  no  rights 
onder  the  contract  that  Is  written  on  the 
piece  of  paper,  if  the  contract  Itself  Is  non- 
transfernble.  It  foUowB,  therefore,  tbat  un- 
der tbe  law  It  is  competent  for  a  railroad  to 
Issue  special  tickets,  based  upon  reduced 


rates,  and  to  make  tbem  nontransferable,  and 
valid  only  In  the  hands  of  tbe  original  pur- 
chaser, and  that  such  tickets  may  be  limited 
as  to  time  or  as  to  occasion,  or  they  may  be 
unlimited  as  to  time  or  occasion,  and  that 
the  original  purchaser  of  such  tlt^ets  cannot 
assign  or  transfer  such  tickets  tx  any  rights 
whatever  thereunder  to  any  third  person.  It 
also  follows  that;  if  any  person  buys  snch  a 
special  ticket,  and  sells  It  to  a  third  person, 
to  be  used  by  him  or  another,  the  railroad 
can  invoke  fhe  aid  of  a  court  of  equity  to 
cancel  the  contract  because  of  the  fraud  tbus 
perpetrated;  or,  If  the  ticket  Is  used  by  an- 
other, it  can  sue  for  damages  for  the  breach 
of  such  contract.  It  also  fcdlows  that,  if 
such  a  case  at  law  or  such  a  suit  in  equity 
as  to  a  single  such  ticket  presents  a  concrete 
case  over  wblcb  a  court  has  Jurisdiction,  a 
concrete  case  may  likewise  be  presented  If 
it  relates  to  all  such  special  tickets,  whether 
they  were  all  so  purchased  and  so  attempted 
to  be  transferred  by  the  same  person  or  not. 
To  lllnstrate:  If  a  railroad  should  Issue  a 
thousand  such  special  tickets,  and  If  one 
ticket  broker  should  purchase  tbe  whole  Is- 
sue, and  thereafter  undertake  to  throw  tbem 
on  the  market  and  sell  them  contrary  to  his 
agreement,  or  should  actually  sell  them,  and 
If  the  railroad  company  should  invoke  the 
aid  of  a  court  of  equity  or  of  a  court  ot  law 
In  the  one  case  or  the  other,  there  would  be 
no  room  for  doubt  that  a  concrete  case  would 
be  presented,  which  the  court  would  bare 
Jurisdiction  to  decide. 

But  counsel  for  the  ticket  brokers  Infer- 
entlally  say  that,  while  such  conditions  might 
present  a  concrete  case,  the  petitions  for  in- 
junction in  these  cases  and  the  Injunctions 
issued  by  the  court  cover  not  only  such  tick- 
ets as  have  been  Issued  and  sold,  and  as  to 
which  there  Is  therefore  an  existing  contract, 
and  hence  a  right  of  property  in  the  contract, 
but  that  they  also  cover  such  special  tickets 
as  may  hereafter  be  issued  from  tUne  to 
time,  and  as  to  which  there  la  no  contract 
and  no  property  right,  and  which  have  not 
been  sold  and  may  never  be  sold,  and  there- 
fore no  concrete  case  Is  presented,  and  that 
tbe  Injunctions  Issued  are  "blanket  Injunc- 
tions," as  counsel  call  them,  which  under- 
take to  prescribe  a  rule  of  civil  conduct 
which  the  Legislature  alone  has  power  to 
prescribe,  and  to  punish  any  infraction  of 
such  rule  by  contempt  proceedings.  Instead 
of  by  tbe  usual  remedies  provided  for  a 
breach  of  such  rules,  and  that  It  Is  therefore 
"government  by  Injunction,"  instead  of  ac- 
cording to  laws  regularly  enacted  and  en- 
forced. If  this  contention  is  well  founded,  a 
writ  of  prohibition  could  not  be  too  quickly 
Issued  by  this  court  But  there  is  no  proper 
foundation  In  this  case  for  such  well-known 
and  generally  accepted  principles  of  law  to 
apply  to,  and  the  Injunction  Issued  the  > 
circuit  court  does  not  offend  against  these 
principles.  The  injnnctlan  applies  to  all  mch 
special  tickets  as  have  li»etofore  been  issued. 
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and  to  such  ae  are  now  being  laaned,  and 
wtticb  bare  already  been  sold,  and  It  applies 
also  to  all  such  special  tickets  as  may  her^ 
after  be  lasned  and  sold.  That  la.  tbe  In- 
junction applies  only  to  snch  tickets  after 
they  have  been  sold,  and  after  a  contract 
has  been  entered  Into,  and  aftra*  property 
r^hts  imder  the  contract  taave  arisen,  and 
after  a  controversy  In  relation  to  such  prop- 
erty  rlgbts  has  arisen,  and  after  an  Injury 
to  snch  property  rights  has  be«t  threatened 
by  the  ticket  brokers,  and  after  such  Injury 
has  become  Imminent,  and  under  drcnm- 
stances  and  ctmdltlonB  set  out  In  the  petition 
which  show  ]^ima  fade  that  the  damage 
resulting  to  such  properly  rights  1^  the 
threatened,  but  as  yet  unperformed,  acts  and 
conduct  of  the  ticket  brokers,  would  be  Ir- 
reparable, and  such  as  the  law  affords  no  ade- 
quate remedy  for.  Such  averments  In  a  pe- 
tition state  a  concrete  case  In  equity,  which 
the  court  has  power  to  deal  with.  In  fact, 
the  original  and  primary  office  of  a  writ  of 
Injunction  Is  to  prevent  a  wrong— an  Injury — 
being  done.  Therefore,  If  the  contention  of 
counsel  for  the  ticket  brokers  In  this  regard, 
that  there  can  be  no  concrete  case  until  the 
defendant  lias  already  acted,  be  well  taken, 
it  follows  necessarily  and  logically  that  a 
preventive  iiOnnctlon  can  never  Issue,  and 
the  result  of  so  holding  would  be  to  abolish 
preventive  injnnctlona  altogether. 

It  has  already  been  made  clear  that  the 
law  affords  no  adequate  remedy  in  cases 
of  this  kind,  because  of  the  Insolvency  of  the 
ticket  bn^ers,  and  because  of  the  nature  of 
the  business  and  the  ^uds  threatened  upon 
the  railroads,  and  upon  Innocent  third  pa> 
sons  who  might  be  Induced  to  purchase  such 
tickets  from  the  ticket  brokers,  and  because 
ot  the  hundreds  and  tbonsands  of  suits  that 
would  be  necessary  to  redress  the  Invasion 
of  the  rlj^ts  of  the  railroads  under  such  con- 
tracts by  the  ticket  brokers^  and  because  it 
would  not  be  possible,  In  the  nature  of 
things,  for  the  railroads  to  discover  the 
frauds  In  time  to  ask  preventive  or  Injunc- 
tive relief.  "An  Injunction  Is  a  Judicial  pro* 
cess  issuing  out  of  a  court  ot  chancery, 
wha<eby  a  party  la  reqtdred  to  do  or  to 
frain  from  doing  a  particular  tiling.  The 
most  ordinary  finm  of  Injunctlim  la  that 
which  (derates  to  prevent  the  performance 
of  an  act  The  other  form  of  Injunction 
commands  that  an  act  shall  be  done."  16  Am. 
ft  Ong.  Enc.  Law  (2d  Ed.)  p.  S42.  And  sec- 
tl<m  S04B,  Rev.  Bt  iSBO,  provides  that  the 
ranedy  \iy  writ  of  Injunction  shall  etlst  "to 
prevent  the  dt^ng  of  any  le^l  wnwg  what- 
eva,  wherever  In  the  <9lnion  itf  the  court 
an  adequate  remedy  cannot  be  afforded  by 
an  acticHi  for  damages.**  By  this,  of  course,  is 
meant  in  any  case  that  foils  within  the  class 
of  cases  that  are  propcarly  cognisable  in  a 
court  ftf  equity.  Gases  involving  threatoied 
frauds,  where  tlie  d^endant  Is  Insolvfflit  and 
the  threatened  injury  would  be  Irrc^Htrable, 
or  where  the  redress  of  the  Injury  would  r»> 


salt  in  a  multiplicity  of  suits,  fall  within  the 
class  of  cases  properly  c<^izable  in  courts 
of  equity.  Sylvester  Coal  Co.  v.  St  Louis, 
130  Mo.  323.  82  S.  W.  649.  61  Am.  Bt  Rep. 
C66;  Michael  v.  St  Louis,  112  Mo.  610.  20  S. 
T7.  666:  High  on  Injunctions  (3d  Bd.)  p.  12. 
The  last-named  author  says,  "The  prevention 
of  vexatious  litigation  and  of  a  multiplicity 
of  suits  constitutes  a  favorite  ground  for  the 
exercise  of  the  Jurisdiction  of  equity  by  way 
of  injunction." 

Originally  Injunctioos  were  preventive 
only,  and  It  Is  only  within  recent  years  that 
a  mandatory  injunction  has  sprung  into  ex- 
istence. Preventive  Injunctions  necessarily 
operate  upon  an  unpufomied  and  unexecut- 
ed act  and  prevent  a  threatened,  but  non- 
odstent  injury.  A  concrete  case  is  pre- 
sented yrhmwer  a  right  of  the  plalntUf  Is 
threatened  by  the  defendant,  and  the  damage 
would  be  Irreparable,  and  where  protection 
of  that  right  betongs  to  the  class  of  cases 
thkt  are  cognizable  in  equity.  Of  course, 
criminal  cases  do  not  fall  within  such  a  class. 

Measured  by  these  standards,  the  petitions 
for  injunction  asked  the  preventive  aid  of  a 
court  of  equity  in  reflect  to  rights  of  the 
railroad  which  a  court  of  equity  has  power 
to  protect  against  invasion  and  injury  by  ttie 
ticket  brokers,  which  injury,  it  Is  alleged, 
is  Imminent,  impending,  and  irreparable ; 
and  that  this  Is  so  is  the  more  clearly  shown 
by  the  character  of  the  return  to  the  order 
to  show  cause,  wherein  the  ticket  lakers  say 
they  have  Invaded  such  rights  of  the  rail- 
roads in  the  past  as  to  snch  special  tickets, 
and  have  mon^  now  Invested  In  tickets  of 
that  character,  which  will  be  lost  if  the  In- 
junction is  granted,  and  assert  an  intenti«i 
and  right  to  continue  to  deal  in  such  tickets. 
Therefore,  as  to  the  tickets  tbat  have  been 
Issued  and  sold  by  the  railroads,  and  are 
now  held  by  the  ticket  brok^  botti  partla 
assert  a  property  right  tiiereln;  and  bence 
tbere  is  an  existent  controven^,  cmcemlng 
a  legal  subject-matt«-,  between  live  parties, 
and  consequentiy  there  Is  a  concreto  case 
presmted  tor  adjudication  to  the  circuit 
court  which  It  has  Jurisdiction  to  decide.  It 
cannot  therefore,  be  said  that  the  circuit 
court  had  no  Jurisdiction  as  to  those  mattera. 
As  to  the  ti(ifcet8  to  be  Issued  and  sold  here- 
after, the  railroads  hitve  a  right  to  issue  and 
8^1  tickets  of  snch  character  as  shall  express 
on  their  face  that  th^  have  heen  Issued  at 
a  reduced  rate  and  are  nimtransfwable;  and 
tiie  ticket  broken  assert  a  right  to  buy  and 
sell  and  deal  In  them  notwithstanding  the 
teraa  tiiereof,  and  notwiastamUng  the  orig- 
inal purchasor  could  confer  no  rights  upon 
any  one  thereunder.  There  la  tber^ore  an 
existent  property  right  of  tiie  railroads, 
which  the  ticket  brokers  say  they  Intend  to 
Invade,  the  danger  Is  Imminent  and,  under 
the  auctions  of  the  petitimi,  the  injury  will 
be  irr^arable;  and.  In  the  very  nature  of 
tiie  business,  the  Injury  cannot  be  adequately 
redressed  by  an  action  at  law,  or  in  any 
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other  manner  tban  by  a  preroitlve  Injunc- 
tion. A  proper  case  for  the  ex^cise  of  tlie 
powers  of  a  conrt  of  equity  by  a  prerenuve 
Injunction  was  tli^f<»*e  also  presented  for 
the  determinatioD  at  the  court,  as  to  this 
branch  of  the  case.  And  in  granting  such 
preventlre  Injunctions  the  court  of  equity 
does  not  prescribe  a  rule  of  civil  conduct,  nor 
invade  the  proTince  of  the  leglslatlTe  branch 
oi  the  gOTemment,  nor  does  it  establish  a 
"government  by  injunction."  It  only  does 
what  has  already  been  done  by  courts  of  eq- 
uity since  their  adoption  into  the  body  of  our 
Institutions.  It  enforces  the  rules  of  dvil 
conduct  prescribed  by  the  organic  law  or  the 
statute  law,  or  that  arise  naturally  and  regu- 
late all  men,  by  guarding  the  rights  of  one 
citizen  against  Illegal  Invasion  and  irrepara- 
ble Injury  by  another  citizen,  and  which  the 
citizen,  of  bis  own  force.  Is  unable  to  guard 
for  himself.  And  In  the  doing  tho'eof,  courts 
of  equity  recognize  no  farme.  no  technicali- 
ties, no  delays,  and  no  shadows,  but  act  'ac- 
cording to  the  dictates  of  good  conscience, 
good  morals,  good  conduct,  and  good  govern- 
ment; and  they  compel  every  man  to  act 
right,  and  to  respect  the  rights  of  others, 
whether  his  conscience  is  quick  enough  to  ap- 
preciate the  dilference  between  right  and 
wrong  or  not 

There  is  no  merit  In  the  contentloD  that, 
by  granting  the  injunctions  in  question  In 
this  case,  the  court  has  infringed  upon  the 
powers  of  the  legislative  branch  of  the  gov- 
ernment. The  court  has  created  no  right  In 
any  one.  The  court  has  enacted  no  law  w 
rule  of  conduct  The  court  has  simply  pro- 
tected rights  that  are  natural  or  were  created 
by  the  Legislature,  The  right  asserted  by 
the  railroads,  and  denlM  and  threatened  by 
the  ticket  brokers,  Is  a  right  that  la  natural 
to  mankind.  It  Is  a  right  that  the  Legisla- 
ture of  this  state  and  the  Congress  of  the 
United  States  have  expressly  conferred  upon 
the  corporation  railroads,  and  which  the  &a- 
preme  Court  of  the  United  States  has  ex- 
pressly declared  they  possess.  It  is  a  right 
that  Is  guarantied  to  every  man  by  tbe  or^ 
ganlc  law  of  tbe  land— a  right  to  contract 
concerning  a  legal  subject-matter.  Such  a 
right  Is  property,  within  the  meaning  of  the 
law.  The  ticket  brokers  deny  the  existence 
of  that  right  and  threaten  to  Invade  it  The 
law  alfMds  no  adequate  remedy  for  such  an 
infringement  of  such  a  right  Tbe  damage 
will  necessarily  and  obviously  be  Irreparable. 
This  being  true,  a  concrete  case  for  Injunc- 
tive relief  is  presented,  and,  in  the  granting 
,  of  such  relief,  it  cannot  Justly  or  fairly  be 
'  said  that  the  courts  Invade  the  prerogatives 
of  tbe  lawmaking  power  in  the  manner  what- 
ever. That  power  has  already  created  tbe 
Identical  right  claimed,  and  It  la  the  duty  of 
the  courts  to  protect  that  right  in  the  same 
manner  and  to  the  same  extent  that  they 
protect  any  other  property  rights  that  are 
possessed  by  any  citizen,  Tbe  railroads  are 
not  entitled  to  and  are  not  accorded  any  right 


In  this  regard  that  is  not  as  fully  possessed 
by  any  citizen,  and  tliat  would  not  be  prf>- 
tected  in  the  same  manner  if  such  protection 
was  Invoked  by  the  humblest  dtlzen. 

These  considerations  and  conclusiims  n' 
suit  In  holding  that  the  circuit  court  had 
Jurisdiction  to  hear  and  determine  the  Injunc- 
tion cases,  and  that  it  did  not  exceed  its  ]a- 
rlsdictlou,  and  ther^ore  tbe  preliminary  rale 
in  prohibition  must  be  dlflcbarged,  at  tlw 
costs  of  the  plalntlflC 

ROBINSON,  0.  J.,  and  BRACB,  BUR- 
OESS,  and  FOX,  JJ.,  concor.  TAUJAMT 
and  GANTT,  33.,  dissent 

VALLIANT,  J.  Being  unable  to  concur  in 
the  opinion  of  the  majority  of  the  court  in 
these  cases,  and  regarding  the  principle  In- 
volved as  one  of  much  Importance,  I  feel  cMi- 
strained  to  state  as  briefly  as  I  can  the  rea- 
sons for  my  dissent 

I  do  not  question  Hiat  a  railroad  company 
may,  under  a  valid  contract  issue  a  ticket 
limited  to  be  naed  only  by  tbe  pnrcbaser,  or 
tliat  it  may  lawfully  refuse  to  honor  anch 
tid^et  for  tbe  transportation  of  anyone  ex- 
cept the  original  purchaser.  And  possibly  a 
case  might  arise  under  such  circumstances 
as  would  Justify  a  court  of  equity  In  int»- 
fering  to  prevent  the  transfer  or  sale  of  such 
a  ticket  No  such  case  occurs  to  me  now. 
No  one  doubts  that  the  ctrctiit  court  as  a 
court  of  equity,  has  Jurisdiction  to  issne  In- 
junctions, and  no  one  doubts  that  to  prevent 
Irreparable  Injury  or  a  multitude  of  suits  la 
ground  for  equitable  relief.  I  am  also  ready 
to  concede  that  if  the  railroad  company  were 
required  to  wait  until  a  case  should  actually 
arise,  before  calling  on  tbe  court  for  an  in- 
junction, tbe  remedy  would  not  be  so  con- 
venient, for-reacblng,  or  so  absolutely  de- 
structive of  tbe  business  of  tbe  ticket  bro- 
ker, as  it  Is  in  the  form  given.  But  conced- 
ing all  those  proposltiona,  I  bold  that  no 
court  has  Jurisdiction  to  render  a  Judgment 
or  decree  that  in  effect  Is  but  the  enactment 
of  a  law,  or  to  lay  down  a  rule  of  conduct 
to  take  effect  on  a  cause  of  action  not  yet 
arisen,  or  to  render  a  Judgment  In  advance, 
to  be  applied  when  the  cause  of  action  arises. 

The  cases  made  In  the  petitions  on  which 
the  railroad  companies  obtained  these  In- 
junctions are,  In  effect  that  tbe  railroad 
companies,  In  consideration  of  the  World's 
Pair  and  other  Important  public  events  that 
may  occur  In  tbe  future  In  8t  Louis,  are  con- 
templating issuing  round-trip  tickets  for  the 
transportation  of  persons  from  any  given 
point  in  tbe  United  States  to  St  Louis  and 
return,  the  tickets  to  be  nontransferable  and 
good  going  and  returning  only  for  the  pas- 
sage of  the  persons  to  whom  they  are  re- 
spectively issued;  that  each  ticket  is  to  re- 
cite on  its  face  that  It  is  sold  at  a  reduced 
rate,  and  In  consideration  thereof  tbe  pur- 
chaser agrees  not  to  transfw  it  but  that  the 
defendants  are  engaged  in  tbe  buslneaa  of 
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bnjlng  and  stiUng  secondhand  railroad  tick- 
ets, and  tb&t,  in  spite  of  the  recitals  on  tbe 
face  of  tbe  tickets,  tb^  ticket  brokers  are 
liable  to  bn^  tbem  and  sell  tbem  to  persons 
other  than  tbe  original  purchasers,  who  will 
use  tbem  In  payment  of  their  railroad  fares, 
to  the  trreparftble  Injury  of  the  railroad  com- 
panies; that  if  tbe  railroad  companies  wait 
untlt  tbe  tickets  are  Issued,  and  the  brokers 
buy  tbem  and  sell  them,  it  will  be  too  late  to 
obtain  equitable  relief  because,  In  tbe  very 
nature  of  tbe  transaction,  tbe  deed  would  be 
done  before  tbe  process  of  tbe  court  could  be 
obtained.  On  the  flllng  of  those  petitions, 
and  on  a  joint  preliminary  hearing,  the  court 
Issued  inJunctlonB  «iJoinlng  the  defendants, 
nntll  the  further  order  of  the  court,  from 
buying  or  selling  tickets  that  tbe  railroad 
companies  might  thereafter  Issue  of  tbe  char- 
acter speclfled.  At  the  preliminary  hearing 
tiie  defendants  urged  the  proposition  that 
there  was  no  concrete  case  stated  on  the  face 
of  the  petition,  nothing  to  bring  the  Judicial 
power  of  tbe  court  Into  action,  nothing  to 
give  the  court  Jurisdiction.  But  tbe  court 
ruled  to  the  contrary. 

When  a  petition  is  filed  in  the  circuit  court 
which  the  defendant  thinks  dora  not  state  a 
case  that  gives  the  court  Jurisdiction,  be  has 
no  right  In  the  first  instance  to  a  writ  of 
prohibition  to  prevent  that  court  taking  cog- 
nizance of  It,  because  that  court  has  tbe  first 
right  to  decide  whether  or  not  the  petition 
states  a  case  within  Its  Jurisdiction,  and  the 
presumption  Is  that,  If  the  court  has  no  ju- 
rlsdlctlou  of  the  case  stated,  It  will  so  de- 
cide. And  even  If  the  court  should  erro- 
neously decide  that  It  has  Jurisdiction,  the 
writ  of  prohibition  will  not  ordinarily  Issue, 
If  the  rights  of  the  parties  can  be  adequately 
protected  by  appeal.  But  when  the  court  at 
the  very  outset  not  only  erroneously  decides 
that  tbe  petition  Is  sufficient  to  give  Jorlsdlc- 
tion,  but  renders  an  Interlocutory  decree  of 
such  effect  that  it  is  destmctlTe  of  the  de- 
fendants* rights,  beyond  redress  by  appeal, 
then  tbe  writ  of  prohibition  ongfat  to  go. 
That  Is  Just  what  the  court  in  these  cases 
has  done.  The  temporary  injunctions  are  as 
effectlTe  for  tbe  destmcnon  of  the  rights  of 
tlie  defendants  as  would  be  perpetual  injune- 
ttons  on  final  decree  because,  In  the  very  na- 
ture of  the  proceedlogs,  the  causes  would  not 
reach  the  appellate  court  until  after  the  pub- 
lic occasions  mentioned  In  the  petitions  had 
paaaed.  The  defendants  hare  nothing  to 
hope  for  in  the  final  hearing,  because  there 
are  no  facts  in  Issue  to  which  evidence  could 
be  addressed  to  change  the  mind  of  the  chan- 
cellor. When  tbe  cases  come  on  for  final 
hearing,  what  issue  is  there  to  try?  Will  the 
court  hear  evidence  to  prove  at  the  time  of 
filing  the  suits  the  railrOad  companies  really 
Intended  to  issue  the  kind  of  tickets  gsfed- 
fled,  and  that  they  had  cause  to  apprehend 
that,  if  they  should  concludq  to  Issue  them, 
the  ticket  brokers  would  buy  and  sell  tbemt 
Thm  are  no  lasaes  of  fact.  There  la  noth- 


ing In  the  cases  to  try  on  final  hearing.  It 
Is  said  tiiat  these  Injunctions  can  Injure  no 
one,  because  they  are  not  to  take  effect  until 
J  a  concrete  case  arises— until  one  of  the  de- 
:  fendants  does  an  act  forbidden— then  the  In- 
'■  JnnctloDs  cease  to  be  mere  abstract  fulmlnu- 
■  tlons,  and  become  concrete  Judgments.  That 
Is  so,  but  the  vice  of  It  is  that  it  Is  a  pre- 
I  Judgment  of  the  case  before  It  has  arisen. 
'  Suppose  next  year  a  railroad  company  issues 
!  a  ticket  In  the  form  suggested,  and  a  broker 
!  buys  and  sells  It,  and  be  Is  arraigned  before 
!  the  court  on  a  charge  of  contempt.  He  comes 
'  Into  court  and  says,  "I  am  advised  that  I 
;  had  a  legal  right  to  buy  and  sell  that  partlc- 
;  ular  ticket,  and  I  ask  for  a  trial  on  that  is- 
i  sue."  But  the  court  will  look  at  the  ticket, 
\  and  see  printed  on  its  face  that  It  was  sold 
i  at  a  reduced  rate  and  la  nontransferable,  and 
I  will  say  to  the  defendant:  "There  Is  nothing 
;  to  try.  That  was  settled  by  a  Judgment  ren- 
i  dered  a  year  ago.   Tbe  only  question  before 
I  the  court  now  Is  as  to  the  character  and  de- 
;  gree  of  punistiment  to  be  Infilcted."  Then,  If 
'  tbe  defendant  should  say,  *3nt  this  ticket 
I  was  not  issued  until  a  yw  attex  that  Jndg^ 
ment  was  rendered,"  the  answer  would  be: 
I  "This  Judgment  Is  prospective  In  its  char- 
j  acter,  affecting  not  only  what  has  been  but 
I  what  may  be.  It  establishes  a  rule  of  con- 
I  dact  for  all  time,  and  confers  the  character 
of  res  adjudlcata  npon  every  transaction  in- 
1  volvlng  tbe  buying  and  selling  of  a  round- 
trip  railroad  Ucket  npon  which  the  railroad 
company  may  have  taken  tbe  care  to  have 
printed  on  its  face  that  it  was  sold  at  a  re- 
duced rate,  and  la  nontransferable."  Sup- 
pose a  railroad  company  should  issue  a  ticket 
of  the  kind  In  qnestion,  and  then,  to  order 
to  ascertain  if  any  one  is  violating  the  in- 
junction, should  send  a  detective  to  a  broker 
to  sell  blm  the  ticket,  and  send, another  to 
but  it  and  the  broker,  so  toduced,  buys  and 
sells;  could  be  not,  when  arraigned  in  court 
on  a  charge  of  contempt,  well  say.  "I  bought 
that  particular  ticket  from  an  agent  of  the 
railroad  company  especially  authorized  to 
sdl  it  to  me,  and  I  sold  it  to  one  to  like  man- 
ner authorized  to  buy  Itf  ?  Doubtless,  If  he 
should  be  allowed  to  get  that  tar  in  his  de* 
fense,  tbe  court  would  not  Infilct  the  penalty 
for  contempt  upon  blm;  but,  i^vtog  to  the 
decree  Its  natural  effect,  tbe  act  suggested 
would  be  res  adjudlcata  as  well  as  to  that 
transaction  as  to  any  other  defense  he  might 
desire  to  make.  It  is  no  answer,  to  tlils  posi- 
tion to  say  that  the  court  could  be  relied  on 
to  use  Its  discretion  to  allow  the  defendant; 
when  arraigned,  to  be  beard  concerning  any 
particular  def^ise  he  might  have.    If  the 
court  should  hear  him  at  all,  It  would  only 
be  ex  gratia.   If  the  Judgment  Is  right,  he 
has  no  legal  right  to  be  heard,  because  It  baa 
already  been  prejudged  that  his  handltog  of 
the  ticket  was  unlawful.  The  only  questloni 
the  Judgment  leaves  open  are,  did  the  ticket 
bear  those  marks?  and  did  the  brt^r  bny 
and  aell  It?  If  so,  be  la  guiltr>  Vfbea  a  man 
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defendant  was  a  (wmparatiTe  Btrangerln  tbe 
state,  only  having  been  a  leaideiit  of  It  for 
a  few  months  before  the  trade.  Kolb  was  his 
neighbor  and  acquaintance,  to  whom  he  look- 
ed for  advice,  and  by  whose  opinions  and 
Judgment  he  seems  to  have  been  greatly  in- 
fluenced. He  not  only  relied  on  him  in  his 
capacity  as  agent  to  find  some  one  who  wonld 
trade  Ifinds  for  his  store,  but  on  his  Judg- 
ment as  to  the  quantity  and  value  of  such 
lands.  His  relation  to  the  defendant  was 
such  that  be'  was  entitled  to  his  "best  judg- 
ment as  to  the  omtlngencies  of  flie  bargain." 
No  caae  can  be  found  whose  facts  afford  a 
better  illustration  of  tbe  wisdom  of  the  rule 
than  this.  It  is  plain  to  us  that  the  duties 
and  functtons  of  Eolb  far  exceeded  those 
of  a  mere  middleman,  and  the  exception  to 
th«  rule  Invoked  by  plaintllf  is  without  ap- 
plication. Certainly  this  is  not  a  case  where 
a  broker  has  simply  brought  the  parties  to- 
gether, and  has  had  no  hand  In  the  negotia- 
tlons  between  them,  they  making  their  own 
bargain  without  his  aid  or  Interference,  as 
In  the  case  cited  and  r^led  on  by  plalntlfl. 
In  all  the  middlemen  cases  which  we  have 
seen,  we  find  they  concur  in  stating  that, 
where  the  middleman  has  done  anything  to 
Influence  either  party  to  make  the  sale,  the 
contract  will  not  be  enforced.  The  undis- 
puted facts  of  this  case  show  tiiat  tbe  con- 
tract sued  on  is  one  that  must  be  condemned 
by  considerations  of  public  policy,  and  can- 
not be  upheld.  No  flndlng  and  Jn<^ment  up- 
holding the  contract  In  the  face  of  the  facts 
pleaded  and  proved  would  be  permitted  to 
stand. 

We  do  not  think  the  plaintiff  was  preju- 
diced by  the  giving  of  the  defendant's  third 
instruction,  in  which  the  t«rm  "agent"  Is 
used  without  a  definition  of  It.  It  is  an  Eng- 
lish word  in  common  use.  the  meaning  of 
which  is  as  well  understood  by  any  Jury  of 
average  Intelligcuce  as  that  of  "bargain"  in 
plaintiff's  second.  Such  words  do  not  ordi- 
narily require  a  definition  In  order  to  be  un- 
derstood by  a  jury  composed  of  men  ot  usual 
intelligence. 

The  Issue  of  dual  agency  having  been  sub- 
mitted to  the  Jui^  on  ample  evidence  to  Jus- 
tify It,  and  under  an  instruction  unexception- 
able In  expression,  the  flndlng  In  favor  of  de- 
fendant is  conclusive  as  to  the  entire  case. 

If  the  other  issues  tendered  by  the  answer 
had  not  been  sustained  by  the  evidence,  or 
If  the  Instructions  for  the  defendant  submit- 
ting tbe  same  had  been  erroneous,  the  ver- 
dlct  would  still  have  to  stand,  because  no 
action  to  enforce  the  contract  could  be  main- 
tained. But,  however  this  may  be,  we  do 
not  think  the  court  erred  In  submitting  the 
Issue  of  the  rescission  of  the  contract  There 
Xas,  as  we  think,  evidence  Justifying  the 
giving  of  the  defendant's  second  Instruction 
submitting  that  issue.  And  the  same  remark 
Is  applicable  to  the  defendant's  first  Instruct 


hla  fourth,  which  declared  that  the  third 
defense  set  up  by  defendant,  to  tbe  tfect 
that  the  contract  sued  on  was  resdnded  by 
mutual  consent,  and  also  the  fourth  defoue, 
to  the  effect  that  Eolb,  while  acting  as  de- 
fendant's agent,  was  secretly  acting  as  agent 
for  plaintiff  in  makhig  the  trad^  were  both 
eliminated  from  the  case  by  the  admission 
of  the  defoidant.  If  the  dtfenses  pleaded  lo 
the  aiww«  were  Inconsistent— If  the  proof 
of  one  would  disprove  the  otber^the  plain- 
tiff should  have  moved  to  strike  thna  out; 
but,  failing  In  that,  we  do  not  see  that  this 
objection  could  be  raised  by  an  instractlon. 
Bven  If  the  defendant  did  testify  at  the 
trial  that  the  reason  why  be  did  not  cany 
out  the  omtract  was  that  he  "had  been  fool- 
ed," "that  the  land  had  been  falsely  repre- 
sented," surely  the  admission  so  made  did 
not  bare  the  effect  to  preclude  him  from  tbs 
b«i^t  of  the  other  defenses  pleaded  and 
proved.  We  know  ct  no  role  of  practice  that 
would  justify  a  court  on  any  principle  ixt 
waiver  or  estopjiel  to  so  Instruct  a  jury. 

We  think  that  the  judgment  was  for  the 
right  party,  and  accordingly  it  is  hereby  or- 
dered to  be  affirmed.  All  concur. 


TEOmBNT  8H01C  00.  et  aL  t.  BIRDSBTI 

etaL 

(Ooort  of  Appeals  at  Kansas  CSty,  Uo.  Feb. 
16,  1904.) 

DEED  OP  TRUST  —  PORECLOSURB  —  ACTS  OF 
TRUSTEE  —  JUNIOR  LIENORS  —  RIGHTS  — 
PARTNERSHIP  — PARTNER'S  UABIUTT  — AC- 
TIONS —  PARTIES  —  MISJOINDER  —  WITNESS 
—IMPEACHMENT— INSTRUCTIONS  —  APPEAL  — 
HARMLESS  ERROR. 

1.  A  trustee  under  a  deed  of  trost  which  was 
a  second  lien  on  certain  real  estate  was  a  mem- 
ber of  a  law  firm  which  held  the  note  secured 
for  collection,  and.  after  acquiring  knowledge 
that  the  property  was  about  to  be  sold,  foreclos- 
ed such  second  deed,  and  sold  tbe  property  for 
a  nominal  consideration  of  91,600,  for  the  par- 
pose,  ostensibly,  of  cutdna  out  a  deed  of  trust 
which  was  a  third  lien;  oat  before  ddlvoing 
the  trustee's  deed  to  the  purchaser  the  tmatee 
collected  the  foil  amount  of  the  purdiase  price 
of  the  property  previously  agreed  on,  which  was 
sufUcIent  to  have  paid  all  Hens,  and  retained  the 
balance  after  paying  tbe  flrst  two  liens  tbr  tbe 
benefit  of  the  law  firm  with  which  such  traatee 
was  connected,  or  paid  the  same  over  to  the 
debtor,  who  was  iosolvect.  Held  that,  since  tbe 
firm  owed  no  duty  to  the  cestuls  gae  trustent 
nnder  the  third  trust  deed,  nether  the  firm  n<Mr 
the  trustee's  partner  was  liable  for  the  trustee's 
acta. 

2.  A  petition  alleging  such  facts,  however, 
stated  a  sufficient  cause  of  action  against  the 
trustee. 

3.  Under  Bev.  St.  1899.  |  672,  providing  that 
a  judgment  shall  not  be  reversed  for  cnijUa 
specified  Imperfections,  a  Judgment  in  favor  of 
plaintiff  could  not  be  reveraed  for  a  misjoinder 
of  parties  plaintiff. 

4.  Where  a  member  of  a  law  firm  Is  individn- 
ally  acting  as  trustee  under  a  deed  of  trost, 
bnowledge  acquired  by  his  copartoer  Id  rdation 
to  the  trust  cannot  be  imputed  to  the  trosteet. 

5.  Where,  in  a  privr  action,  defendant  had 
refused  to  answer  in  a  proceeding  to  take  his 


therefore  obvious  that  the  contract  tbna  exe- 
cuted la  one  whose  obligations  may  be  enfor- 
ced by  either  party  to  It 

No  good  reason  la  seen  why  the  restrlctlTe 
contract  pleaded  by  defendant  should  not 
have  been  received  In  evidence.  The  exdu- 
b1(ni  of  It  necessarily  precluded  the  defendant 
from  the  further  development  the  several 
defenses  pleaded  by  Its  answer,  anil  In  tiiat 
way  It  was  prejudicial. 

The  Judgment  must  accordingly  be  reversed, 
and  the  cause  remanded.  All  concur. 


HYATT  T.  VAN  EIPBR  et  aL 

(Oonrt  of  Appeals  at  Kausas  Gltr,  Uo.  Feb. 

10.  1904.) 

CORPORATIONS  —  INSOLVENCY  —  FAILURE  TO 
PAY  STOCK  SUBSCRIPTIONS— UABIUTY  OF 
MEMBERS  AS  PABTNBRS— PETITION— SUFFI- 
CIENCY. 

1.  An  incorpwatlon  was  procnred  withoat 
payment  of  stock  sabacriptiona,  and  the  so-called 
directors  never  met  thereafter,  and  whatever 
money  was  used  in  transacting  basiness  was 
furnished  by  a  moneyed  partner  of  the  concern, 
and  everything  that  transpired  was  as  in  the 
usual  course  as  between  partners.  Beld,  that 
the  organization  and  transaction  of  business  un- 
der such  circumstances  was  a  fraud  on  third 
persons  dealing  with  it  in  good  faith,  and  all 
the  members  were  liaUe  as  partners,  though 
the  chatter  had  not  been  regularly  annulled. 

2.  A  petition  against  the  members  of  an  In- 
solvent corporation,  the  stock  in  which  had  nev- 
er been  paid  for,  sought  to  recover  against  them 
as  partners,  and  alleged,  among  other  things, 
that  plaintiff  contracted  on  the  faith  of  the  com- 
pany being  what  Its  articles  of  association  war- 
ranted, viz.,  solvent.  Held,  that  the  petition  In 
that  respect  stated  a  cause  of  action  snpportiiv 
the  Judgment  for  plaintifE. 

Appeal  from  Circuit  Oomt,  Pettis  Oonnty; 
Geo.  F.  Longan,  Judge. 

Action  by  John  Hyatt  against  John  C.  Van 
Riper  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

Sangree  ft  Lamm  and  Montgomery  & 
Montgomery,  for  appellants.  Cashman  & 
BohUng,  for  respondent 

BROADDUS  J.  The  allegations  of  plain- 
tiff's petition  are  substantially  as  follows: 
That  defendants  on  the  »th  day  of  June, 
1899,  filed  certain  articles  of  association,  of 
what  was  known  as  the  Sedalla  Electric  & 
Heating  Company,  showing  a  capital  stock 
of  $100,000,  divided  into  1,000  shares  of  $100 
each,  purporting  to  be  all  subscribed  for  by 
defendants,  and  that  the  full  amount  of  such 
capital  stock  had  been  paid,  whereas  no  part 
thereof  had  then  or  since  been  paid;  that 
afterwards,  on  the  18th  day  of  July,  1809,  the 
defendants  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  the  entire  capital 
stock  was  paid  up,  and  that  the  corporation 
was  dnly  organized,  solvent,  and  ready  to 
meet  any  and  all  liabilities;  that  plaintiff;  1» 


duced  to  enter  Into  a  certain  contract  with 
said  company,  with  which  he  has  fully 
compiled;  and  that  under  said  contract  said 
company  became  Indebted  to  him  in  the  sum 
of  $4,103.18,  of  which  $628.18  Is  still  due  and 
owing  to  him.  The  petition  further  avers 
that  the  said  company  never  bad  any  legal 
existence,  and  no  anthorl^  to  enter  Into  said 
contract,  for  the  reason  that  the  said  articles 
of  Incorporation  were  procured  by  false  and 
fraudulent  representations  made  by  defend- 
ants, and  that  said  company  had  no  assets  to 
pay  plaintiff's  claim. 

The  court,  upon  request  of  the  parties, 
made  a  finding  of  facts  which  is  as  follows: 
"That  the  906  sliares  of  stock  subscribed  by 
Stewart  and  the  1  subscribed  by  Zimmer- 
man were  not  paid  into  the  treasury  of  the 
corporation;  that  there  were  no  false  repre- 
sentations made  by  Mr.  Van  Riper  to  Mr. 
Hyatt  as  to  the  capital  being  fully  paid  up 
which  were  relied  upon  by  Mr.  Hyatt  as  an 
Inducement  to  enter  Into  the  contract.  The 
evidence  showed  that  the  payment  credited 
upon  plaintiff's  claim  did  not  come  out  of 
the  company's  treasury,  but  was  realized 
upon  a  sale  of  Its  property  on  a  Judgment 
in  favor  of  a  company  supplying  materials 
for  the  erection  of  the  plant.  The  defendant 
Van  Riper  testified  that  what  money  he  used 
in  the  company's  business  was  furnished  by 
Stewart,  who  lived  in  the  state  of  New  York, 
and  who  was  repnted  to  be  wealthy.  The 
defendants  were  all  stockholdeiB  and  direct- 
ors of  the  company.  The  so-called  dlrectoi's 
never  met  after  the  Incorporation.  The  court 
found  for  the  plaintiff  on  the  theory  that 
defendants  were  liable  as  partners.  Having 
already  found  that  the  contract  was  not  en- 
tered into  by  plaintiff  by  reason  of  any  rep- 
resentations of  defendants  as  to  the  solvency 
of  the  company,  there  was  nothing  else  upon 
which  to  base  Its  finding.  If,  as  contended 
by  plaintiff,  the  said  company  had  no  legal 
existence,  there  can  be  no  question  of  the 
correctness  of  the  court's  finding  and  judg- 
ment. In  Loverln  v.  McLaughlin,  161  111. 
417,  44  N.  E.  90,  it  was  held  that  "the  direct- 
ors and  officers  of  a  corporation  are,  under 
the  statute,  liable  for  its  debts  contracted  by 
them  In  the  name  of  the  corporation  before 
the  certificate  of  its  complete  organization 
has  been  recorded  In  the  county  where  its 
principal  office  Is  located.  Most  certainly, 
if  defendant  set  up  to  do  business  under 
the  st>-le  of  a  corporation  which  had  no  ex- 
istence, they  would  be  liable  as  partners,  as 
the  mere  name  under  which  they  were  doing 
business  would  not  relieve  them  from  lia- 
bility as  such."  "A  charter  to  conduct  an 
exposition  at  St  Joseph,  Missouri,  was  ob- 
tained from  the  state  of  Colorado,  with  a 
capital  stock  of  $1,000,000,  when  in  fact  there 
was  only  $43,000  stock  subscribed.  The 
whole  bUBlneBS  of  said  coEporatlon  was  to 


laws  of  botb  states,  and  only  colorable,  ana 
absolntely  Told,  and  the  Incorporatora  were 
partners,  and  liable  as  sncli  tor  tbe  debts  of 
the  alleged  corporation.'*  Gleaton  t.  Emery, 
49  Ua  App.  846.  Judge  Gill,  who  rendered 
the  opinion  of  the  court,  In  speaking  of  tbe 
law  of  comity,  quoted  and  approved  tbe  fol- 
lowing from  Morawetz  on  Private  Corpora- 
tions: "This  law  of  comity  was  not  estab- 
lished for  the  purpose  of  giving  any  state  an 
unlimited  power  to  dispose  of  the  franchise 
of  acting  in  a  corporate  capacity  In  otiier 
states.  To  obtain  a  charter  for  the  purpose 
of  evading  the  laws  of  a  foreign  state,  uuder 
cover  of  the  rule  of  comity,  would  be  a  fraud 
upon  the  state  granting  tbe  charter,  and  to 
attempt  to  act  under  such  charter  In  tbe  for- 
eign state  would  be  a  fraud  upon  the  latter." 
In  Davidson  v.  Hobson,  69  Mo.  App.  130, 
the  defendants  had  represented  that  they 
were  acting  for  a  corporation  called  tbe  Steel 
Bar  CSompany,  when  In  fact  it  bad  no  corpo- 
rate existence.  The  court  held  defendants 
liable  as  partners.  Individuals  composing  an 
incorporated  company  may  render  them- 
selves i>er8onally  liable  to  Its  creditors  by 
their  acts,  defaults,  and  r^resentatlons — 
such,  for  example,  as  representing  the  com- 
pany to  be  solvent  when  they  have  knowl- 
edge to  tbe  contrary,  permitting  their  assets 
to  be  wasted,  or  using  their  corporate  ex- 
istence as  a  cloak  for  tbe  prosecution  of  an 
illegal  busIuesB.  Beach  on  Private  Corp.  S 
163.  And  where  there  has  been  no  I^l  in- 
corporation, the  members  are  Individually  lia- 
ble as  partners  for  all  tbe  obligations  of  the 
organization.  And  when  tbe  conduct  of  the 
parties  operates  as  a  fraud  or  deceit  upon 
third  parties,  whatever  their  private  Inten- 
tions may  be,  tbe  relation  of  partnership  may ' 
be  said  to  ^st  between  tbem  with  respect 
to  such  third  persons.  Id.  8  133;  9tory  on 
Partnership,  S  49.  The  authorities  cited  all 
go  to  tbe  principle  that  under  certain  cir- 
cumstances the  members  of  a  corporation 
may  be  held  liable  to  third  persons  as  part- 
ners. There  can  be  no  doubt  but  what  such 
liability  would  exist  where  the  members  of 
a  corporation  falsely  represent  their  corpo- 
ration to  be  solvent,  when  in  fact  It  Is  not. 
But  as  the  finding  of  the  court  was  tliat 
plaintiff  was  not  Induced  to  contract  upon 
such  r^resentatlons,  the  judgment  cannot  be 
upheld  on  that  ground. 

The  theory  of  the  court,  as  has  been  stated, 
was  that  the  defendants,  under  the  evidence, 
were  liable  as  partners,  which  involves  a 
more  serious  question.  And  the  fluding  and 
Judgment  must  be  sustained.  If  at  all,  upon 
the  ground  of  fraud.  The  defendants,  In  pro- 
curing the  Incorporation  without  having  paid 
any  part  of  their  subscriptions  to  tbe  stock 
of  tbe  corporation,  no  doubt,  committed  a 
fraud  upon  tbe  state,  for  which,  upon  tbe 
■hearing  of  a  writ  of  quo  warranto,  its  diar^ 


vaiAex  the  drcumstancea,  was  a  fraud  upon 
tbe  state,  It  was  likewise  a  fraud  npm  third 
persons  haThig  dealings  witii  it  And  to 
so  bold  would  In  no  swse  be  etaallenglng  Its 
corporate  existence^  It  Is  not  a  party  to  tbe 
suit,  and,  notwithstanding  plaintiff  says  ft 
has  no  corporate  existence,  we  think  differ- 
ently. Said  company  so  organised  was  a 
fraud  as  to  all  tbe  world  having  dealings 
with  Itt  of  wlilcb  the  defendants  must  be 
held,  as  a  matter  of  law,  with  full  knowl- 
edge. And  it  is  not  sufficient  to  assert  tliat 
liability  cannot  attach  to  the  dlrecton  who 
were  partlclpes  crlmtals  until  tbe  cliarter  of 
tbe  company  had  been  regularly  annulled  by 
a  decree  of  court,  for  such  may  never  hap- 
pen, In  which  event  plaintiff  would  be  with- 
out remedy.  Surely,  it  cannot  be  tliat  di- 
rectors of  said  company,  insolvent  at  its  In- 
ception, are  exempt  from  liability  to  third 
persons  who  contracted  with  it  in  good  teltli, 
beUevIng  it  to  be  what  it  purported  as  solv- 
ent, and  as  so  held  out  by  defendants  to  the 
world  under  tbe  certificate  and  seal  of  tbe 
state,  fraudulently  procured  by  tbem.  It 
would  be  legalizing  fraud.  And  besides,  ttie 
defendants  and  the  other  directors  of  the  as- 
sociation did  not  adopt  the  usual  methods 
of  a  corporate  body  in  the  transaction  of 
business.  Whenever  any  money  was  to  be 
used,  it  was  furnished  by  Stewart,  as  the* 
moneyed  partner  of  tbe  concern.  It  did  not 
go  into  tbe  treasury  of  the  company.  Not 
a  dollar  ever  went  into  or  out  of  It  No 
meetings  of  tbe  directors  were  ever  held  at 
any  time.  Everything  that  transpired  wss  as 
in  the  usual  course  as  between  partners. 
Partners  In  fact  the  defendants  were,  and  we 
BO  hold. 

As  the  petition  allies,  among  other  things, 
that  plaintiff  contracted  upon  the  faith  of  the 
company  being  what  its  articles  of  associa- 
tion warranted,  viz.,  solvency,  the  petition 
in  that  respect  stated  a  cause  of  action  which 
supports  the  Judgment  Other  allegatlonB  of 
said  petition  are  treated  as  surplusage. 

For  tbe  reasons  given,  tbe  judgment  It  af- 
firmed.  Ail  concur. 


WBSTON  V.  LACKAWANNA  MIN.  00. 
(Ooort  of  .^psala  at  Kansas  Ofty,  Ifo.  Fsk 

15.  1904.) 

UASTBB  AND  8BRTANT— PBRSONAL  INJUBIXS— 
SAPS  PUkCB  TO  WORK— ASSUMPTION  OF  RISK 
—  CONTRIBUTORY  NBGLIQENCB  —  INSTRUC- 
TIONS—CON  PLICT. 

1.  It  the  instrnctions  given  for  both  parti et 
together  fairly  state  the  law  applicable,  and 
if  the  omissions  in  those  given  for  plaintiff  are 
full?  supplied  in  those  given  for  def«idant  the 
instractfons  are  not  subject  to  objectioos. 

2,  The  servaofs  knowledge  of  the  master's 
neglect  to  furnish  a  safe  place  to  work  does  not 
convert  the  danger  arising  therefrom  Into  an 
assumed  risk,  but  the  servant's  knowledge  is 
to  be  considered  under  tbe  plea  of  contributoij 


language  to  read  and  write  the  Bame,  and 
to  understand  thoroughly  the  proceedings  or- 
dinarily had  In  courts  of  Justice.  *  *  *" 
The  only  erldence  we  have  that  the  Juror 
complained  of  could  not  write  is  that  he 
made  his  Blgnature  to  the  verdict  making 
his  mark,  as  above  stated.  We  do  not  re- 
gard that  as  sufficient  to  establiab  hla  dls- 
qnallflcatlon.  It  does  not  follow  but  that 
be  may  have  been  a  scholar  and  in  every 
way  qualifled.  but,  with  a  disabled  hand,  be 
adopted  the  method  stated  as  the  beet  means 
he  had  of  giving  his  consent  to  the  verdict 
We  are  satisfied  that  the  mere  signing  by 
mark  was  not,  alone,  sufficient  to  overcome 
the  presumption  of  qualification  which  arose 
when  he  was  accepted  on  the  panel  by  the 
court  and  the  parties  as  competent  This 
view  makes  it  unnecessary  to  discuss  the 
point  as  to  when  defendant  should  have  made 
known  Its  objection. 

The  remaining  objection  to  the  Judgment  is 
error  claimed  In  an  Instruction  for  plain- 
tiff, by  reason  of  Its  generality.  The  Instruc- 
tion, In  general  terms.  Informed  the  Jury 
that  there  might  be  allowed  damages  In  such 
sum  as  would  Justly  and  fairly  compensate 
her  for  the  Injury  she  received,  if  any,  and 
for  the  pain  and  suffering  occasioned  thereby. 
The  Instruction  was  general,  but  was  correct 
as  far  as  it  went;  and,  if  desired  to  be  more 
^edfic,  defendant  should  have  framed  one 
with  that  end  in  view,  which  would  have 
made  it  as  perfect  as  It  Is  now  claimed  it 
should  have  been.  Browning  v.  Hy.  Co.,  124 
Mo.  RS,  27  S.  W.  644;  Earth  v.  Ry.  Ca,  142 
Mo.  635,  44  S.  W.  778;  Matthews  v.  Ry.  Co., 
142  Mo.  646,  44  a  W.  802;  Robertson  v.  Ry. 
Co.,  152  Mo.  382.  53  S.  W.  1062;  Harmon  v. 
Donohoe,  153  Mo.  263,  54  S.  W.  453:  K.  a  A 
N.  Ry.  Co.  V.  Shoemaker,  160  Mo.  425,  61  S. 
W.  206;  Wheeler  v.  Bowles,  163  Mo.  396, 
400,  63  S.  W.  675;  Haymaker  v.  Adams,  61 
KIo.  App.  581,  5^.  In  the  two  last  cases 
will  be  found  a  statement  of  cases  formerly 
holding  a  different  view  which  have  been 
overruled  by  those  here  cited. 

It  follows  from  the  foregoing  that  the 
Judgment  should  be  affirmed.  All  concur. 


KYLB  T.  OAFF  et  aL 

< Court  0f  Appeals  at  Kansas  City,  Mo.  FeK 
15.  1904.) 

REVIEW— TRIAL  BT  COURT— FINDINGS  ON  CON- 
PLIOTINa  EVIDENCB-KNOWLEDGB  OF  AGENT 
— IIIPUTATION  TO  PRINCIPAL. 

1.  Th«  findings  ou  conflicting  evidence  on  an 
Issne  raised  in  a  cause  tried  by  the  court  U  con- 
clusive on  appeal. 

2.  Ad  agency  to  sell  land  Is  not  general,  and 
knowledge  of  the  agent  which  may  be  imputed 
to  the  imndpal  Is  only  that  whtdi  he  obtains  In 
the  coarse  of  his  own  employment,  and  not 
with  reference  to  what  otlms  art  doing  In  ef- 
fecting a  sale. 


pnncipal. 

Appeal  from  Circuit  Court,  Henry  County; 
W.  W.  Graves,  Judge. 

Action  by  J.  H.  Kyle  against  Thomas  T. 
Qaff  and  others  to  recover  compensation  for 
effecttug  a  sale  of  real  estate.  From  a  Judg- 
ment for  defendanti,  plaintiff  appeals.  At- 
Armed. 

Peyton  A.  Parks,  for  appellant  0.  C. 
Dldclnson  and  Undsay  A  HlnU^  for  re- 
ipondentn. 

BROADDira,  J.  Prior  to  her  death,  Bachd 
S.  Gaff  was  the  owner  of  a  farm  containing 
660  acres  In  Henry  county.  Mo.,'  which 
was  desirous  of  selling.  Mrs.  Qaff  did  not 
transact  business  herself,  but  always  acted 
through  her  agent,  Jamea  D.  Parka*,  who 
had  power  to  act  as  fully  as  she  could  her^ 
self.  Mrs.  Gaff  died  on  the  29th  day  of 
March,  1001.  Prior  thereto,  by  her  agent, 
she  had  placed  tbe  said  land  in  the  hands  of 
plaintiff  for  sale.  Upon  her  death  the  lands 
passed  to  defendants  by  will  or  descent  Aft- 
er her  death  said  Parker  became  the  agent  of 
defendants,  urith  the  same  authority  he  had 
while  Ageat  of  Mrs.  Gaff.  The  plaintiff  In- 
troduced evidence  tending  to  lOiow  that  after 
the  death  of  Mrs.  Gaff  his  agency  to  tell  the 
land  was  renewed  by  Parker;  that  be  pro- 
cured a  purchaser  at  defendants*  price;  that 
the  defendanta  consummated  the  sale  so 
made  by  bim,  accepting  the  purchaser  and 
conveying  the  land;  and  that  defendants  bad 
notice  through  one  Ohisman,  who  had  au- 
thority from  Parker  to  sdl,  that  he  (plalntlCT) 
had  procured  said  purchaser.  The  evidence 
of  defendants  was  contradictory  to  that  of 
plaintiff,  except  as  to  that  part  relating  to 
notice  to  Bald  Ohiaman  that  plaintiff  had  pn^ 
cured  a  purchaser  for  the  land.  Chlsman 
was  not  Introduced  to  either  conflrm  or  con- 
tradict 'Qiat  part  of  plaintiff's  testimony. 
The  respective  parties  have  discussed  the 
evidence  in  detail,  but  there  was  a  con- 
flict In  the  particulars  mentioned,  which  was 
a  matter  for  the  court  to  weigh  and  deter* 
mine  which  side  preponderated  on  the  Issue 
raised.  It  will  only  become  necessary  to  pass 
upon  the  questions  of  law  presented  for  our 
consideration.  A  Jury  was  waived,  the  cause 
was  tried  by  ttie  court,  and  finding  and  Judg- 
ment were  toe  the  defOndanta. 

The  court  tried  the  case  <m  tba  theory  that 
the  authority  of  plaintiff  to  sell  the  land  de- 
rived from  Mrs.  Oaff  terminated  upon  her 
death.  There  can  bo  no  doubt  that  the  court 
waa  right  in  so  holding,  as  It  is  elementary 
law  that  the  authority  of  the  agent  termi- 
nates upon  the  death  of  his  principal,  nnless 
it  be  specified  tbat  such  authority  ia  to  con> 
tinne  longer.  The  declaratlona  of  law  given 
by  the  court  are  to  the  effect  that  after  the 
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in  order  tor  him  to  recoTer,  be  must  sbow 
that  after  ber  death  BXKh  agency  waa  contln- 
aed  by  Parker  in  b6haU  of  defendants,  and 
tbat  under  such  agen<7  he  procured  the  sale 
of  the  land  In  question;  or  tbat  plalntUt  must 
show  tbat  be  procured  Um  sale  wltb  the 
knowledge  of  defendants;  or  tbat  dflfmOants 
knew  at  the  time  of  the  sale  that  plaintiff 
bad  procured  the  purchaser.  The  finding  of 
the  court  was  against  plaintiff  on  each  of 
these  theories,  which  is  concluaiTe  upon  him, 
except  it  be  upon  that  relative  to  defendants 
having  notice  of  plaintiff  being  the  procoring 
cause  of  the  sale  made,  of  which  there  was 
DO  evidence  save  tbat  which  related  to  the 
knowledge  of  said  Chlsman  aa  the  agent  tit 
defendants.  Knowledge  of  an  agent  ia  not 
always  to  be  attributed  to  the  principal.  If 
Ghiaman  was  an  agent,  he  was  in  no  sense 
a  general  one.  The  defendants  were  only 
bound  by  such  knowledge  as  be  obtained 
within  the  scope  ot  his  employment  Hick- 
man T.  Oreen.  123  Mo.  16S,  22  S.  W.  455,  27 
8.  W.  440,  29  L.  R.  A.  30.  It  would  not  do 
to  say  tbat  knowledge  obtained  by  Cblsman 
that  plaintiff,  who  bad  no  autiiority  as  an 
agent  (and  It  must  be  conceded  he  bad  none, 
for  tte  court  so  found),  waa  engaged  in  pro 
curing  purchasers,  must  be  Imputed  to  de- 
fendants. To  do  so  would  be,  In  effect,  clotb- 
tog  him  with  the  power  of  an  agent  with  full 
authority  over  the  whole  business.  The 
knowledge  he  obtained  In  the  course  of  bis 
own  employment  and  not  with  refoence  to 
wliat  others  were  doing,  alone  can  be  Imput- 
ed to  bis  principal.  It  follows,  therefore,  tbat 
plalntiiTB  participation  in  the  sale  of  the  land 
had  no  probative  le^al  force,  and  the  finding 
of  the  court  that  defendants  bad  no  notice  <tf 
plaintiff's  agency  as  the  procuring  cause  of 
the  sale  was  Justified  under  the  law  govern- 
ing the  case.  And  It  also  follows  that  the  in- 
formation that  Parker  bad  while  he  was  tiie 
agent  of  Mrs.  Qaff  cannot  be  imputed  to  de- 
fendants, because  be  was  not  theii  their 
agent  Anderson  v.  Volmer,  83  Mo.  403; 
Wheeler  v.  Stock  Yards  Co.,  66  Ma  App.  260; 
Richardson  v.  Palmer,  24  Mo.  App.  480. 

It  does  not  appear  timt  there  waa  any  error 
whatever  in  the  trial  of  the  cana^  and  It  is 
therefore  affirmed.  All  concur. 


FAST  V.  ORAT  et  al. 

(Ooort  of  Appeals  at  Kaosas  City,  Mo.  Feb. 
IS,  1904.) 

APPBU<-RBCORD-NBW  TRIAL— DBNIAI«-BILL 

OF  EXCBPTIOHS— FIUNO. 

1.  Where  the  abstract  of  the  record  entries 
made  hj  the  clerk  contained  Id  an  appeal  rec- 
ord failed  to  show  the  fiUns  and  OTermling  of  a 
motion  tar  a  new  trial,  only  ernvs  apparent  on 
the  face  of  the  re«wd  pn^or  eonld  he  reviewed. 


^pVVbaviH* 

2.  Where  there  waa  no  vatrj  or  misute  of  the 
clerk  of  the  trial  court  Bhowing  that  the  biD 
of  exceptions  was  ever  filed,  sn^  Idll  coaU  m 
be  conindered  on  appeal. 

Appeal  from  Circuit  Comt,  Pettis  Ooimtr; 
Geo.  F.  Longan,  Judge. 

Action  by  Jennie  B.  Fast,  aa  adminlatrablx. 
etc.,  against  Ira  O.  Gray  and  otbers.  Prun  t 
Judgment  in  favor  at  plaintiff  defendants  ap- 
peal. Affirmed. 

John  Casbman,  for  appellants.   Bamett  ft 
Bamett  and  Bruce  Bamett,  tor  re^Mndent 

SMITH,  P.  J.   Tbia  la  an  action  that  m 
begun  before  a  Justice  of  the  peace,  «a4 
from  there  It  was  removed  by  anneal  to  the 
circuit  court,  where  the  plain  tiff  bad  Judg- 
ment and  the  defendants  Rppea.led  hen 
The  plaintiff  has  raised  the  objection  that  the 
record  before  us  does  not  show  tbat  a  mo- 
tion for  a  new  trial  waa  filed  In  the  trial 
court  within  the  time  required  by  the  stat- 
ute, nor  overruled  by  tbat  court    tHie  case 
was  brought  here  by  what  ia  commonly 
known  as  the  "ahcHrt  method,"  authorised  b; 
section  813.  Rev.  Bt  1890.   It  is  true  that 
that  wlilch  purports  to  be  a  bill  of  acceptiom 
does  recite  the  filing  and  overruling  of  the 
motion,  bat  the  abstract  of  the  record,  entries 
made  by  the  clerk  falls  to  show  the  filint 
and  subsequent  overruling  of  such  motlcML 
This  omission  is  not  supplied  by  any  eplbme 
contained  in  any  part  of  the  abstract  or  the 
statement   It  Is  well  settled  In  this  state 
that,  unless  the  record  proper  afllrmativdj 
BhowB  that  the  motion  was  filed  within  the 
time  required  by  the  statute,  no  matter  of 
exception  can  be  reviewed,  but  cMily  such 
errors  as  are  apparent  upon  the  face  of  the 
record  proper.   Hill  v.  Combs.  92  Mo.  App. 
242;  McCormick  v.  Crawford,  98  Mo.  App. 
323,  72  S.  W.  491;  Bates  v.  Ruth.  88  Mo. 
App.  SESO;  Bt  Louis  v.  Boyc^  130  Mo.  5T2. 
31  S.  W.  594;   Danforth  v.  Hy.   Co..  123 
Mo.  108,  27  8.  W.  716,  and  cases  there  cited. 
Besides  this,  there  Is  another  objection  equal- 
ly fatal  to  that  Just  noticed,  which  Is  ttiat 
there  Is  nothing  outside  of  the  redtals  In  the 
bill  of  exceptions— no  entry  or  minute  of  the 
clerk— which  shows  that  it  (the  hill  of  ex- 
ceptions) waa  ever  filed.   Therefore:,  under 
the  repeated  mlinga  of  all  Uie  revisory  courts 
of  this  state,  we  are  precluded  from  consider- 
ing it   State  V.  St.  Louis,  174  Mo.,  loc.  cit. 
124,  125,  73  B.  W.  623,  61  L.  K.  A.  598;  Wil- 
son V.  By.  Co..  167  Mo.  324,  66  8.  W.  92S; 
Roush  V.  Cunningham,  163  Mo.  173.  63  8.  W. 
877;  Bates  v.  Ruth,  88  Mo.  App.  552. 

The  restrictions  operating  upon  our  power 
to  review  preclude  us  from  lo(rtting  tor  er- 
rors beyond  the  face  of  the  record  prt^^er. 
and.  finding  no  error  tiiere,  we  are  obliged  to 
affirm  the  Judgment  All  cmcur. 


UO.  et  al.  T.  BAn-LNUTO-N  flt  ML 
(Court  of  Appeals  at  Kansas  Oitr.  Uo.  Fab. 

ifi,  im.) 

FAHTNERSHIP— INDIVIDUAL  CREDITORS  —  PRI- 
OR ATTACHMENT— INTEREST  IN  FIRM— LIEN 
FOR  PURCHASE  MONEY— CLAIMS— PRIORITY. 

1.  A  prior  attachment  levied  by  a  creditor  of 
one  of  the  members  of  a  firm  on  the  firm  as- 
set! does  not  entitle  such  attaching  creditor  to 
priority  of  payment  from  tlie  proceeds  ot  the 
attached  property,  as  against  rabseqaent  at- 
taching firm  creditors. 

2.  Where  a  bank  loaned  money  to  a  borrower 
with  which  to  pay  for  an  interest  In  a  firm,  on 
SDch  payment  the  money  became  assets  of  the 
firm,  iubject  to  the  demands  of  firm  creditors, 
and  hence  the  bank  acquired  no  lien  or  prior 
equity  on  the  firm  assets*  for  the  repayment  of 
the  loan,  as  against  partnership  creditors. 

Appeal  from  Circuit  Court,  Multean  Ooun- 
ty;  James  B.  Hazell,  Judge. 

Action  by  the  Hargadine-McKlttrick  Dry 
Goods  Company  and  others  against  Hentj  B. 
SappingtoD  and  others.  From  a  Judgment 
sustaining  the  priority  of  an  attachment  of 
defendant's  goods  by  the  Moniteau  National 
Bank,  plaiatlffa  appeal.  Reversed. 

Moore  &  WUIlams,  for  appellants.  B.  M. 
Elmbrj',  for  respondents. 

ELLISON,  J.  The  mereantlle  partnership 
of  SapplDgton  &  Renabaw  became  Insolvent, 
and  the}  committed  acts  which  caused  sev- 
eral of  their  creditors  to  attach  the  partner- 
ship property.  One  of  these  partnership  cred- 
itors was  plaintiff  Hargadlne-McKlttrIck  Dry 
Goods  Company.  The  defendant  Honlteau 
National  Bank  was  an  Individual  creditor  of 
Rcnshaw.  The  bank  levied  an  attachment, 
for  Renshaw'fl  individual  debt,  on  the  part- 
nership property,  prior  to  the  levy  made  by 
either  of  the  partnership  creditors.  The  at- 
tachments were  all  confessed.  The  partner- 
ship had  given  a  chattel  mortgage  on  the 
property  before  any  of  these  proceedings, 
and  It  was  about  to  be  foreclosed  at  a  great 
sacriflce  and  to  the  injury  of  creditors. 
The  partnership  attaching  creditors  then  filed 
an  application  with  the  Judge  of  the  circuit 
court  In  vacation,  asking  the  appointment  of 
a  receiver,  In  which  the  defendant  Moniteau 
National  Bank  was  made  a  party.  A  receiver 
was  appointed,  who  took  charge  of  the  prop- 
erty and  sold  It  This  contest  Is  over  the 
proceeds  of  that  sale,  and  involves  a  ques- 
tion of  priority;  that  Is,  whether  the  defend- 
ant bank,  as  Individual  creditor  with  priw 
attachment,  can  be  preferred  to  a  partner- 
ship creditor  with  subsequent  attachment 
The  plaintiff  Hargadlne-McKlttrIck  Dry 
Goods  Company  were  the  last  in  point  of 
time  to  levy  their  attachment  and  If  the 
claim  of  defendant  bank  Is  to  be  preferred 
there  will  be  nothing  left  for  them,  and  hence 
the  contest  here  Is  chlefiy  between  them  as 
partnership  creditors  and  the  bank  as  an  In- 
dividual creditor.  The  bank  claimed  that  tbe 
greater  part  of  tbe  debt  owing  ta  it  was  wed 


as  near  as  we  can  gather  from  a  somewhat 
imperfect  record,  took  that  view,  and  ordered 
that  the  bank,  under  its  prior  attachment,  be 
first  paid.    Plaintiffs  appealed. 

The  bank  makes  a  double  claim:  First, 
tliat  having  the  prior  attachment,  which  pass- 
ed into  Judgment,  it  is  entitled  to  preference. 
This  we  reject  as  unsound.  Nat.  Bapk  v. 
Brennelsen,  97  Mo.  145.  10  S.  W.  8S4,  And. 
second,  that,  its  claim  being  for  money  bor- 
rowed by  the  Individual  partner  which  he  used 
In  purchasing  his  Interest  In  the  partnership, 
it  bad  a  Hen  or  prior  equity  over  a  partnership 
creditor.  We  feel  constrained  to  rule  this 
point  also  against  the  defendant  The  law  Is 
not  now  disputed  that  a  partnership  creditor 
is  preferred  In  his  claim  against  the  partner- 
ship property  over  an  Individual  creditor  of 
one  of  the  partners,  and  that  an  Individual 
creditor  is  preferred  in  bis  claim  against  the 
individual  property  of  one  of  the  partners 
over  the  claim  of  a  partnership  creditor  on 
such  properly.  Hundley  v.  Farrls,  103  Mo. 
78,  15  S.  W.  »12,  12  L.  R.  A.  254,  23  Am. 
St.  Rep.  863;  Goddard-Peck  Co.  v.  McCane, 
122  Mo.  426,  25  S.  W.  904,  29  L.  R.  A.  681; 
Level  V.  Farris,  24  Mo.  App.  445.  And  an 
attachment  against  one  partner  alone,  levied 
on  partnership  property,  only  binds  tbe  in- 
terest of  that  partner.  Hill  v.  Bell,  111  Mo. 
35,  19  S.  W.  969.  A  prior  attachment  of  the 
partnership  property  by  an  Individual  creditor 
cannot  give  him  prior  rights  over  the  partner- 
ship creditor  when  all  proceedings  are  pend- 
ing at  the  same  time,  and  the  partnership 
creditors  tiave  set  up  their  claim  of  priority, 
as  In  this  case,  by  their  proceeding  for  a  re- 
ceiver. The  result  of  the  view  taken  for 
defendant  would  be  to  nullify  tbe  general 
provision  of  law  giving  priority  to  partner- 
ship creditors.  For,  if  mere  priority  of  at- 
tachment determined  priority  of  claim,  such 
law  could  rarely  find  practical  effect,  since 
If  the  partnerslilp  creditor  was  prior  In  at- 
tachment be  would  not  need  the  law,  and  if 
be  was  subsequent  in  attachment  he  could 
not  assert  the  law. 

2.  Defendants'  claim  of  a  lien  for  the 
money  borrowed  by  the  individual  partner, 
and  that,  too,  before  he  was  a  partner,  can- 
not be  upheld.  It  is  sometimes  permitted  to 
be  sho^vn  that  what  appears  to  be  an  Indi- 
vidual debt  Is  really  a  partnership  debt  by 
some  means.  In  the  Individual's  name.  But 
here  the  debt  owing  to  the  bank  was  for 
money  borrowed  for  the  Individual  purpose 
of  buying  his  Interest  in  the  partnership. 
And,  when  be  made  such  purchase,  the  prop- 
erty immediately  became  partnership  prop- 
erty. It  became  the  property  of  his  copart- 
ners In  common  with  himself.  It  became  Im- 
pressed with  the  rights  of  tbe  other  part- 
ners, prominent  among  which  is  that  of  hav- 
ing it  first  applied  to  fbe  discharge  of  the 
partnership's  debts,  a  right  whlcb  tbe  credit- 


voked,  and  himself  appointed  as  such  admin- 
istrator. It  was  alleged  that  the  petitioner 
was  the  brother  and  the  only  next  of  kin 
of  the  deceased,  that  be  resided  In  Buffalo, 
N.  Y.,  that  Fitzgerald  had  procured  himself 
appointed  administrator  for  the  pnrpose  of 
olrcumventlng  petitioner  as  the  next  of  kin, 
that  the  deceased  left  a  large  amount  of  per^ 
Bonal  property  and  large  interests  In  certain 
railroad  construction  contracts,  that  Fitzger- 
ald had  refused  to  deliver  to  petitioner  the 
effects  of  his  deceased  brother,  and  that  the 
bond  given  by  the  said  Fitzgerald  was  in- 
sufficient The  prayer  of  petition  was  for 
the  removal  of  Fitzgerald  and  the  appoint- 
ment of  petitioner  as  administrator,  or,  if 
this  could  not  be  done,  that  the  NashTllle 
Trust  Company  be  appointed. 

Within  three  days  after  the  filing  of  the 
petition  the  defendant,  Fitzgerald,  filed  his 
answer  thereto.  A  fuU  history  of  the  life  and 
the  business  connections  of  the  deceased  was 
given  from  the  time  of  his  arrival  In  Nash- 
ville, some  years  previously,  up  to  the  date 
of  bis  death.  The  condition  of  affairs  that 
existed  at  tUs  death,  and  respondent's  rela- 
tion thereto,  were  set  forth  In  detail.  Many 
personal  disqnalificatlona  were  alleged 
against  the  petitioner  as  administrator,  and 
many  reasons  given  why  the  respondent 
should  be  retained  In  the  office.  It  was  said 
that  the  petitioner  was  a  nonresident  of  the 
state;  that  he  was  possessed  of  little  prop- 
erty, and,  If  not  actually  Insolvent,  was  bo 
near  thereto  as  not  to  be  a  proper  person  to 
administer  on  the  estate;  that  he  had  been 
in  Nashville  previously  under  assumed 
names,  and  aroused  grave  suspicions  among 
the  creditors.  It  is  alleged  that  the  only  as- 
sets left  by  him  was  his  interest  In  the  rail- 
road construction  firm  of  Smith  &  Brady, 
tben  engaged  In  work  on  the  Tennessee  Cen- 
tral  Road;  that  the  assets  of  this  .firm  were 
furnished  by  Brady,  and  that  Smith  had  put 
nothing  into  it,  but  had  drawn  out  consid- 
erable snms  for  his  personal  expenses;  that 
there  were  certain  unfinished  contracts, 
wblch.  If  not  completed,  would  result  in  the 
forfeiture  of  large  retained  percentages;  and 
that  the  firm  was  Involved  In  considerable 
litigation.  It  Is  further  averred  that  the  firm 
bad  no  wotldng  capital,  and  that  they  were 
being  furnished  money  and  supplies  by  Fitz- 
gerald &  Litchford;  that  John  Smith,  at  the 
time  he  died,  was  owing  that  firm  about 
$4,000,  and  was  indebted  to  Fitzgerald  in- 
dividually about  $375;  that,  If  everything 
did  not  result  successfully  to  the  administra- 
tion, decedent's  estate  would  be  insolvent; 
that  all  the  creditors,  as  well  as  Brady,  sur- 
viving partner,  desired  respondent  to  be  re- 
tained as  administrator,  and  that  deceased  a 
abort  time  before  his  death  had  requested 
the  res[>ondent  to  act  as  such;  that  the  best 
interests  of  the  estate  required  hfs  retention; 
and  that,  U  the  petitioner  was  disqualified  or 


Upon  the  issues  presented  the  county 
Judge  made  the  following  order:  "Upon  the 
petition  and  answer  thereto,  proof  and  argu- 
ment of  counsel,  the  court  is  of  opinion  that 
the  rights  and  the  equities  are  with  the  de- 
fendant, and  that  the  petition  should  be  and 
is  dismissed." 

Petitioner  appealed  to  the  circuit  court, 
and  pending  the  appeal  be  applied  to  the 
county  court  for  the  appointment  of  an  ad- 
ministrator pendente  lite,  which  was  denied. 

Tbe  cause  was  heard  before  the  judge  in 
the  court  below,  when  the  foilowiug  occur- 
red, as  appears  from  the  bill  of  exceptions: 
"This  case  was  called  for  trial  on  May  23, 
1903,  and  the  witnesses  on  both  sides  were 
called  to  the  clerk's  desk  and  sworn,  and 
directed  to  retire  to  the  anteroom.  There- 
upon counsel  for  the  petitioner  began  the 
reading  of  the  petition  filed  in  the  cause, 
when  he  was  interrupted  by  the  court,  and 
asked  to  state  tbe  pleadings  and  the  issues 
presented  thereby,  which  was  accordingly 
done  by  counsel  for  both  sides,  and  during 
the  presentation  counsel  for  petitioner  criti- 
cised the  appointment  of  Mr.  Fitzgerald  as 
administrator,  when  the  court  remarked  that 
that  was  unnecessary,  and  that,  if  the  court 
was  of  the  opinion  that  any  discretion  was 
allowed  the  county  judge  under  the  statute 
for  the  appointment,  he  would  not  disturb 
that  discretion,  as  he  was  convinced  not  only 
of  the  wisdom  of  the  county  judge;  but  as 
to  the  character  of  the  man  appointed,  but 
that  it  appeared  to  him  that  tbe  question 
was  one  of  law— that  is,  under  the  statute, 
could  any  other  be  appointed  administrator, 
except  the  next  of  kin,  where  such  person  ap- 
plied therefor?  To  this  suggestion  of  the 
court  counsel  on  both  sides  assented,  and 
thereupoi)  it  was  admitted  that  James  B. 
Smith  was  the  brother  and  only  next  of  kin 
of  the  deceased,  that  he  was  a  nonresident 
of  the  state  of  Tennessee,  and  that  he  was 
demanding  his  own  appointment  as  the  ad- 
ministrator of  his  deceased  brother.  The 
court  was  of  the  opinion  that  the  statute  was 
mandatory  in  its  provisions,  and  that  the 
county  court  should  have  granted  the  peti- 
tion of  James  B.  Smith  to  appoint  him  such 
administrator,  and  should  have  revoked  tbe 
appointment  of  Fitzgerald,  and  a  decree  was 
accordingly  entraed  upon  the  minutes  of  the 
court." 

Respondent,  Fitzgerald,  moved  the  court 
for  a  new  trial,  and  to  vacate  the  judgment 
which  had  been  entered. 

Tbe  grounds  of  the  motion  were:  The  er- 
ror of  the  court  in  holding  the  statute  man- 
datory in  its  character  and  giving  preference 
to  the  next  of  kin,  and  in  holding  that  this 
included  also  nonresidents.  Second.  That 
the  defendant  was  prevented  from  wmWng 
bis  proper  defense  by  tbe  ruling  of  the  court 
at  the  beginning  of  the  case  that  he  would 
not  disturb  the  discretion  of  the  county  court 


ID  certain  cases,  uut  uiai.  luien  iuu»i  ul- 
flrmatlTe  proof  to  sustain  It  This  inconsist- 
ent rule  of  the  coart  prevented  the  introduc- 
tion of  proof  which  defendant  would  other- 
wise have  offered.  Third.  That  the  Judg- 
ment entered  on  Ma^  25,  1908,  should  be 
vacated  and  annulled,  because  It.  recites  that 
the  cause  was  beard  upon  the  pleadings, 
proof,  argument,  and  admlssioiu  of  counsel, 
whereas  no  proof  was  introduced,  and  there 
was  no  agreement  Of  counsel,  except  that  the 
petitioner  wag  the  brother  of  the  deceased, 
John  Smith. 

Tills  motlcm  for  a  new  trial  and  to  vacate 
the  former  order  was  heard  by  the  court  on 
June  15,  1003,  and  dlspoBed  of  In  tbe  follow- 
ing entry: 

"On  May  23,  1903,  tbe  same  being  a  for- 
mer day  of  the  term  of  the  court,  an  order 
was  entered  determining  the  questions  in- 
volved In  this  suit,  and  remanding  the  case 
to  the  county  court  for  an  execution  of  tbe 
decree  therein. 

"Said  entry  is  hereby  amended  so  aa  to 
show  the  fact  that  upcm  the  trial  of  aald 
cause  bis  honor  was  of  the  opinion,  and  so 
held,  that  the  statute  being  determined  was 
mandatory,  and  that  James  B.  Smith,  being 
the  next  of  kin,  was  entitled  as  a  matter  of 
law  to  qualify  as  the  administrator  of  John 
Smith.  And  from  the  ruling  and  <^iDlon  the 
defendant  excepted,"  etc. 

It  is  assigned  as  errw  that  the  circuit  court 
held  the  statute  to  be  mandatory  as  to  tbe 
preference  to  be  followed  in  the  appointment 
of  an  administrator,  and  that  he  also  erred  in 
refusing  to  grant  the  motion  for  a  new  trial. 

The  statute  upon  which  the  court  based 
this  construction  is  section  3939  of  Shannon's 
Compilation,  which  provides  as  follows: 
"When  any  person  shnll  die  Intestate  In  this 
state,  administration  shall  be  granted  to  the 
widow  of  such  person,  If  she  make  applica- 
tion for  the  same.  For  the  want  of  such 
application  on  the  part  of  the  widow,  the  ad- 
ministration shall  be  granted  to  the  next  of 
kin,  if  such  next  of  kin  apply  therefor.  If 
neither  tbe  widow  nor  the  next  of  kin  make 
appllcRtion  for  administration,  then  the  same 
shall  be  granted  to  the  largest  creditor,  prov- 
ing his  debt  on  oath  before  the  county  court 
or  county  judge." 

We  are  of  opinion  that  the  practice  and 
proceeding  of  the  trial  Judge  In  this  case  was 
erroneous,  and  prevented  a  hearing  of  the 
matter  on  Its  merits.  The  statute  prescrib- 
ing who  may  administer  la  mandatory  in  a 
certain  sense  of  that  term;  that  is,  as  be- 
tween parOes  who  are  fit  and  suitable  for  the 
office,  the  preference  given  by  the  statute 
should  be  maintained,  and  not  departed  from 
by  the  county  court  But  if  the  next  of  kin 
should  be  an  Infant  an  idiot  ex-convlct, 
SDcb  person  would  not  be  entitled,  and  should 
not  be  appiMnted.   So  illiteracy  or  poverty, 


piicuuL,  Huu  Will  oe  uuuaiuervu  uy  uie  njun 

in  selecting  between  persona  of  tne  aamt 
degree  of  kindred  to  tbe  decectsed,  and  may 
be  of  sufficient  importance  to  Justify  the  court 
in  appointing  one  more  remotely  related,  and 
having  less  claim  to  the  office. 

The  error  committed  by  the  court  was  la 
attempting  to  decide  tbB  Questions  InTolveil 
vpoD  a  mere  construction  of  the  statute  with- 
out considering  tbe  personal  qoaliflcatlons  of 
the  petitioner. 

If  nothing  should  appear  against  the  ri-lit 
of  the  petitioner  to  disqualify  him  or  mate 
It  Improper  or  unwise  to  appoint  him.  be 
would  be  entitled,  as  next  of  bin,  to  the  ^ 
polntment;  but  the  facts  may  show  t^t  be 
is  totally  Incapacitated  and  disqualifled  from 
holding  the  office  and  executing  tbe  trust, 
and  upon  this  point  the  trial  Judge  sbould 
have  heard  evidence. 

T^e  cause  was  for  hearing  before  tbe  trial 
Judge  upon  Its  merits  and  de  novo,  so  tLst. 
no  matter  what  may  have  been  the  opinion 
and  finding  of  tbe  county  Judge,  the  drccit 
Judge  should  have  heard  tbe  facts,  and  sbouid 
have  for  himself  determined  whether  ttie 
petltiouer  was  disqualified  from  bolding  tbe 
office  and  executing  the  trust  or  not 

The  proof  that  had  been  taken  In  tbe  cooo- 
ty  court  was  not  a  part  of  tbe  record  in  tbe 
circuit  court,  and  could  not  be  looked  to  u 
determine  the  disqualification  of  tbe  petitioa- 
er.  The  record,  as  presented  to  the  draUt 
Judge,  showed  the  petitioner  to  be  tbe  next 
of  kin,  and  therefore  entitled  to  administer, 
unless  his  unfitness  should  be  made  to  ap- 
pear. The  Judgment  of  the  county  court, 
being  appealed  from,  was  set  aside,  and  of 
no  probative  or  presimiptlve  effect  Tbe 
case  as  presented  to  tbe  trial  Judge  was  th«r^ 
fore  a  moot  court  case  on  the  literal  coo- 
struction  of  tbe  statute,  and  the  facts  neces- 
sary to  determine  tbe  merits  were  not  prop- 
erly before  the  court  and  it  cannot  avail  that 
both  court  and  counsel  agreed  or  snluniited 
to  this  proceeding.  The  judgment  of  tbe 
court  below  Is  reversed  at  cost  of  appellee; 
and  tbe  cause  la  remanded  for  fmHwr  pn- 
ceedingi. 
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BRSPOON. 
(Supreme  Court  of  Tennessee.  Jan.  18,  190ti 

HAILROAD— INJURY  AT  CBOSSINO— m  OF 
RIQHT  OP  WAT-^NSTRUCnON. 

1.  A  railroad  company  may  use  its  ri^t  of 
way  in  any  lawful  manner,  taooxh  the  view  of 
travelers  is  thereby  obstmcted,  hot  is  required 
to  adopt  alt  precautions  necessat?  to  pnveM 
such  obstructions  from  becoming  dansenms. 

2.  lu  an  action  for  pereonal  hijorie^  an  in- 
struction is  erroneous  in  telling  the  joit  that 
they  may  estimate  tbe  amount  of  damaset  ti» 
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Appeal  from  Circuit  Court.  Rntbeifonl 
County;  W.  C.  Houston,  Judge. 

Action  by  Fannie  E.  Wltlierspoon  against 
tbe  NasbTlIle.  Gbattanooga  &  St  Louis  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Olaode  Waller  and  Palmer  &  Bldl^,  for 
appelant  Bicbardaon  &  Blcbardaim  and 
Wbltaker  &  I^rttle,  for  appellee. 

WILICES,  J.  TblB  la  an  action  for  dam- 
ages for  personal  Injuries.  There  was  a  trial 
before  a  Jury,  and  a  verdict  and  Judgment 
for  ^.SOO,  and  tbe  railroad  company  lias  ap- 
pealed and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  that  the  plaintiff,  a  yotmg  lady,  was  re- 
turning tarn  Murfreesboro  to  her  home,  In 
the  country.  Her  route  waa  along' one  of 
the  streets  of  the  city  which  lead  into  a  turn- 
pike road.  This  route  crossed  a  number  of 
switch  tracks  of  defendant  company.  Plain- 
tiff was  In  a  buggy,  and  was  driving  a  horse 
which  was  cmisidered  safe,  genUe,  and  road- 
worthy,  and  was  accustomed  to  trains.  In 
crossing  these  tracks,  the  iuase  became 
Crii^tened,  as  Is  alleged,  at  an  unusual  puf- 
fing <a  steam  by  an  engine  near  the  crossing, 
but  concealed  from.tm  view.  Tbe  horse  ran 
away,  the  buggy  was  ovotomed.  the  plain- 
tiff was  thrown  out,  was  rendered  t^porarl- 
ly  unconscious,  and  was  quite  painfully  and 
seriously  Injured.  It  is  allied  In  the  dec- 
laration that  the  company  was  negligent  In 
permitting  obstructions  in  tbe  shape  of  plies 
of  lumber  upon  Its  right  of  way,  and  near  to 
and  upon  Its  tracks,  which  so  obstructed  the 
view  of  plaintiff  that  ahe  could  not  see  tiie 
switch  engine  and  cars  as  they  were  being 
moved  upon  the  track;  that  tbe  crossing  was 
unprotected  by  any  gate,  guard,  or  watch- 
man, and  that  at  the  time  of  the  Injiury  the 
engine  and  cars  were  being  operated  negli- 
gently and  unlawfully,  without  regard  to  tbe 
safety  of  tbe  plaintiff  or  other  persons  who 
might  be  on  the  highway,  and  without  any 
proper  watch  or  lookout  upon  the  engine; 
that  the  engine  negligently  emitted  and  dis- 
charged steam,  and  made  unusual  noises,  cal- 
culated to  frighten  horses;  and  that  In  con- 
sequence the  plaintiff's  horse,  otherwise  gen- 
tle, was  frightened  and  caused  to  run  away. 
The  plaintiff's  version  of  the  accident,  which, 
under  the  finding  of  the  Jury,  must  be  taken 
as  correct  states  that,  as  the  plaintiff  ap- 
proached tbe  crossing,  a  switch  train  passed, 
going  south,  and  that  when  It  had  nearly 
cleared  the  road  It  turned  across  It  to  the 
north,  and  passed  behind  some  piles  of  lum- 
ber very  near  the  track,  and  out  of  her  sight 
At  this  crossing  there  were  three  tracks 
which  were  In  use  for  passing,  and  one  not 
used,  called  a  "dead  track,"  for  holding  cars. 
Plaintiff  stopped  her  horse  when  about  two 
«r  three  yards  from  the  first  track,  and  wait 


went  bemnd  the  piles  of  lumber  between  the 
tracks,  until  lost  to  sight.  She  waited  until 
she  deemed  they  had  gone  a  reasonably  safe 
distance,  when  she  started  to  cross  the  tracks. 
When  she  reached  the  third  track,  on  which 
the  train  was  being  operated,  the  engine  gave 
loud,  short,  unusual  puffs,  causing  her  horse 
to  run  down  a  declivity  Into  a  dangerous 
place,  wh^e  the  buggy  was  overturned  and 
she  was  thrown  out  There  Is  a  discrepancr 
between  the  plaintiff  and  defendant  as  to  the 
number  of  cars  in  the  train,  the  distance  the 
train  went  after  It  crossed  the  road,  the 
length  of  time  consumed  before  it  returned, 
and  other  details  of  less  importance.  But 
we,  adopt  the  version  of  plaintiff,  inasmuch 
as  the  Jury  have  found  In  her  favor.  Bhe 
says  that  the  puffs  given  by  the  engine  were 
not  the  ordinary  puffs,  but  were  shorter  and 
louder.  The  witnesses  of  the  company  con- 
trovert this  statement,  but  in  this  matter, 
which  is  an  Important  feature  of  the  case, 
we  must  likewise  adopt  the  plaintiff's  ver- 
sion. It  is  shown  that  there  was  nothing  In 
the  grade  of  the  track,  or  In  Its  condition,  or 
in  the  make-up  of  the  train,  which  made  It 
necessary  for  it  to  emit  any  unusual  noises. 
There  was  no  heavily  loaded  train,  there  was 
no  steep  grade,  the  track  was  not  slippery, 
there  was  nothing  to  cause  a  sliding  of  the 
wheels,  or  the  emission  of  any  large  amount 
of  steam,  or  the  making  of  any  unusual  nois- 
es. The  charge  In  the  declaration  Is  that  the 
engine  was  negligent  in  emitting  and  dischar- 
ging steam,  making  an  unusual  noise  calcu- 
lated to  frighten  horses,  and  that  it  was  bid- 
den from  view,  was  very  near  tbe  crossing, 
and  was  managed  In  such  a  negligent  man- 
ner that  the  plaintiff's  horse  took  fright  and 
ran  off.  It  Is  charged  that  the  n^llgence  ot 
the  defendant  was  aggravated  by  the  sur- 
roundings at  the  crossing;  that  there  were 
several  tracks  to  be  crossed  consecutively; 
that  great  piles  of  lumber  were  heaped  up 
along  or  very  near  the  road  or  street  upon 
the  road's  right  of  way,  which  obstructed  the 
view  of  persons  attempting  to  cross;  that 
the  unusual  noises,  coming  from  a  hidden 
source,  were  calculated  to  frighten  animals; 
that  the  outlook  or  view  of  the  engineers 
was  necessarily  obstructed. 

Without  passing  upon  the  assignments  of 
error  seriatim,  we  consider  the  eighth  assign- 
ment of  error,  which  raises  the  question 
whether  and  to  wliat  extent  a  railroad  com- 
pany can  place  or  permit  obstrnctions  upon 
its  right  of  way  which  cut  off  the  view,  and 
render  tbe  running  of  trains  more  dangerous 
than  If  such  obstructions  did  not  exist  Upon 
this  feature  of  the  case  the  court  charged 
the  Jury  that  It  was  the  duty  of  the  railroad 
company  to  use  such  means  as  were  under 
its  authority  and  control  to  prevent  any  ob- 
struction from  being  placed  at  or  near  Its 
switch  tracks  that  would  prevent  prasona 
traveling  upon  the  streets  or  roads  from  aee- 


told  the  Jury  that  this  duty  applied  to  ob- 
structions upon  the  right  of  way  of  the  com- 
pany, or  territory  that  belonged  to  It  or  was 
under  Its  control  We  think  a  railroad  com- 
pany may  use  Its  right  of  way  for  any  le^tl- 
mate  railroad  purpose,  and  may  place  or  pile 
lumber  or  other  material  upon  It;  but,  when 
It  does  so,  It  must  adopt  all  precautions  neces- 
aary  to  prevent  such  obstructlonB  foom  be- 
coming dangerous.  We  think  the  trial  Judge 
went  too  far  In  his  Instruction,  and  the  prop- 
er charge  would  have  been  that,  If  a  rail- 
road did  obstruct  a  view,  or  permit  It  to  be 
obstructed,  with  piles  of  lumber  near  Its 
track,  It  must,  under  such  conditions,'  use 
such  Increased  care  and  caution  as  the  cir- 
cumstances would  require  to  prevent  acci- 
dents. As  we  understand  the  charge  of  the 
court,  the  court  instructed  the  Jury  that  the 
railroad  must  keep  all  obstructions  off  of  its 
right  of  way  which  would  prevent  persona 
from  seeing  or  discovering  dangers  that 
would  naturally  ariae  from  coming  suddenly 
in  too  close  proximity  to  the  engine  and  cars. 
From  this  charge  we  think  the  Jury  might 
have  Inferred  that  the  railroad  company  bad 
no  right  to  put  or  permit  any  obstructions 
on  Its  right  of  way  that  would  shut  off  the 
view  of  passers,  whereas  the  company  had 
the  right  to  use  Its  right  of  way  for  the 
storage  of  freight  or  lumber,  or  for  the  stand- 
ing of  cars,  or  for  the  erection  of  sheds,  sta- 
tion houses,  or  buildings  necessary  for  Its 
purposes,  or  in  any  other  legitimate  way  to 
forward  or  accommodate  Its  own  business; 
and  the  law  In  such  case  would  impose  upon 
the  company  increased  care  as  the  surround- 
ings and  conditions  would  make  necessary. 
In  Sherman  &  RedAeld  on  Negligence  (5th 
Ed.)  {  478,  it  is  said:  "The  traveler's  view 
of  a  railroad  track  Is  often  obstructed  by  the 
natural  formation  of  the  land,  by  the  growth 
of  trees,  by  the  erection  of  buildings,  by 
trains  standing  on  side  tracks,  or  by  other 
hindrances,  natural  or  artlQcial,  so  that  In 
many  cases  they  cannot  see  an  approaching 
train  In  time  to  avoid  It.  If  such  an  ob- 
struction Is  caused  by  the  act  of  the  railroad 
company,  that  Is  not,  of  Itself,  Independent 
evidence  of  negligence,  so  as  to  make  It  lia- 
ble to  one  who  Is  injured  by  Its  trains,  so 
long  as  such  obstruction  consists  in  the  law- 
ful use  of  the  company's  own  premises,  as 
by  piling  materials  upon  Its  lands,  or  stand- 
ing cars  upon  Its  side  track.  An  obstruction 
of  view,  however  caused,  may  Impose  upon 
the  company  the  duty  of  Increased  care  and 
watchfulness  In  running  Its  trains  at  that 
point,  and  of  giving  more  warning  signals 
than  are  prescribed  by  statute,  and  It  will 
'iften  oxcnsc  Jiiiy  tr;ivcl>':  rnii.lnct  which 
othprwlse  tiiitrlit  be  diTiMcd  iii'gliireut."  In 
Cordell.  Admiiiistnurix.  v.  X.  Y.  C.  &  H.  R. 
R.  Co.,  70       Y.  119,  2ii  Am.  liep.  550,  It  Is 


ucDo.  oiK^  a  uov  uluuuf.  uv  oniu  uf  un- 
lawful or  negligent,  although  It  may  obetmct 
to  some  extent  the  view  of  those  who  ctoh 
the  track.  A  railroad  corporation  has  in  xim 
respect  the  same  right  as  individuals.  Th^ 
are  under  no  legal  obligations  to  refrain  tram 
using  their  property  because  such  use  ma; 
hinder  the  view  of  travelers."  The  maiini 
that  one  Is  bound  to  so  use  his  own  property 
as  not  to  binder  others  la  not  applicable. 
The  Injury  Is  remote  and  Incidental,  and  not 
within  the  contemplation  of  the  rule.  If  It 
was,  the  erection  of  depots,  tanks,  sheds,  and 
other  structures  might  rendo*  them  liable  to 
an  action,  If  the  Jury  should  find  that  It  was 
negligent  to  erect  them.  I  am  not  aware  that 
any  case  holds  that  negligence  could  be  predi- 
cated  upon  the  lawful  use  of  the  company's 
property.  The  obstructions  may.  and  per- 
haps should,  have  a  material  bearing  jjpc-a 
two  questions:  First,  as  to  the  contrlbutoir 
negllgence  of  the  plaintiff,  if  they  prevented 
his  seeing  the  approaching  train  nntil  be  ar- 
rived at  the  track,  he  would  not  be  oegUgeot 
for  not  seeing  It  before;  second,  the  facts 
and  circumstances  of  these  obstmctions,  wiib 
the  other  surrounding  circumstances,  were 
proper  to  be  considered  upon  the  question  ot 
the  proper  degree  of  care  and  vigilance  whicb 
the  defendant  was  bound  to  exesfdee  in  the 
running  and  management  of  Its  trains,  anl 
In  giving  warnings  of  its  approach.  It  can- 
not be  an  Independent  groand  of  recovery. 
No  such  principle  has  ever  been  adjudicated. 
In  Dillingham  et  al.  v.  Parker  (Tex.)  16  S. 
W.  335,  the  court  said:  "There  was  also  evi- 
dence to  show  that  there  were  cars  trfanding 
upon  a  side  track,  near  the  crossing,  in  such 
position  as  to  obstruct  not  only  the  view, 
but  also  the  noise,  of  the  approaching  train." 
It  was  held  that  the  court  Improperly  char- 
ged the  Jury  that  It  was  the  duty  of  tbw 
operating  railroad  locomotives  and  cars  to 
use  reasonable  care  to  not  permit  the  riev 
of  the  track  to  become  obstructed  with  can 
standing  upon  the  side  track,  so  that  persoDs 
XMSslng  along  public  roads  or  streets  could 
conveniently  hear  a  passing  train  or  engine 
as  they  approached  the  crossing  tract,  and 
receivers  so  operating  such  railways  are  lia- 
ble In  damages  for  Injury  to  any  one  passinf 
along  the  road  or  street  by  reason  of  any 
negligence  on  the  part  of  their  employes  is 
failing  to  use  such  reasonable  care.  The 
headnote  Id  Ouggenhelm  v.  I^kesbore  R.  Co^ 
33  N.  W.  161,  Is  as  follows:  "While  a  rail- 
road company  Is  not  guilty  of  negligence  in 
leaving  Its  freight  cars  standing  upon  a  side 
track  near  a  street  crossing,  yet  when  tbev 
are  so  placed  as  to  cut  off  the  view  of  ap- 
proaching trains,  and  make  it  more  difflcnlt 
for  persons  fining  over  the  tracks  to  seti  Ti-i' 
apiirnarti  nf  trains,  such  placing  of  cars  itn- 
poHPS  iiimii  it  tlu'  ad'Iitional  duty  of  g^rmt 
such  additional  warning  as  the  danger  thus 


material  near  ite  tracks  and  im  its  right  of 
wa7,  and  keep  them  tbore  as  long  bb  Its 
bmlnesB  may  require.**  Wabash  R.  Ca  t. 
Rickfl,  13  m.  App.  407;  Chicago  R.  Go.  r. 
Nelson,  69  III.  App.  306.  Thla  view  we  do 
not  understand  to  be  In  accord  with  the  view 
and  btddlng  of  the  learned  trial  Jndg^  and 
In  bis  holding  we  think  there  Is  error. 

The  ninth  assignment  of  error  Ui  baaed 
upon  Uie  following  part  of  the  charge  of  the 
court:  "If  yon  find  from  the  evidence  that 
the  plaintiff  did  receive  Injury  and  damage, 
as  claimed,  by  the  reckless  and  unnecessary 
fftult  of  the  defendant,  as  explained  to  you 
In  these  Inatrnctions,  then  yon  estimate  from 
the  proof  the  amount  of  damages  she  is  en- 
titled to  recover,  taking  Into  consideration 
the  character  and  eztoit  of  the  Injory  and 
Its  probable  consequences,  the  expense  of 
medical  attentlm  occasioned  1^  the  alleged 
Injury,  also  the  mental  pain  and  physical 
suffering  undoigone  by  her,  and  from  these 
yon  win  assess  the  amount  of  damages  she 
Is  entitled  to;  and  you  will  fix  the  amount 
of  the  damages  according  to  these  Inatmc- 
tlons,  as  you  believe,  from  the  evidence  and 
the  law,  she  Is  entitled  to,  and  at  a  sum 
you  think  right  and  proper,  from  the  fhcts 
of  the  case,  not  exceeding  the  amount  claim- 
ed in  the  declaration.*'  The  learned  trial 
judge  here  directs  the  jury  that  th^  must 
estimate  from  the  proof  the  amount  of  dam- 
ages that  plaintiff  is  entitled  to  recover. 
Again,  "You  will  assess  the  amount  of  dam- 
ages she  is  entitled  to;"  and  again,  "Ton 
will  fix  the  amount  according  to  these  In- 
structions, as  you  believe,  from  the  evidence 
and  the  law,  she  is  entitled  to,  and  at  a  sum 
yon  think  right  and  prtqter,  from  the  facts 
of  the  case,  not  exceeding  the  amonnt  claim- 
ed in  the  declaration."  The  real  basis  of 
damages  In  a  case  like  this  is  compensation 
for  the  injury  sustained,  but  the  trial  judge 
does  not  state  this  principle,  but  tells  the 
Jnry  more  ttian  once  that  they  are  to  give 
the  plaintiff  what  In  thdir  opinion,  she  is 
entitled  to,  or  what  th^,  In  their  opinion, 
think  right  and  proper  In  the  case.  He 
should  have  explained  to  the  jury  what  was 
right  and  proper,  and  that  what  she  was  en- 
titled to  was  compensation  for  the  injuries 
she  had  sustained.  The  jury  should  have 
been  told  that  they  could  give  to  the  plaintiff 
compensation  for  her  injuries,  and  not  what 
the  plaintiff  was  entitled  to,  nor  what  the 
jury  may  think  right  and  proper.  What  the 
jnry  may  think  the  plaintiff  entitled  to  may 
not  be  what  the  law  says  she  is  entitled  to, 
and  what  the  jury  may  think  right  and  prop- 
«•  Is  not  necessarily  what  the  law  says  Is 
the  real  damages.  The  learned  trial  judge 
nowhere  states  that  the  amount  or  limit  to 
which  the  plaintiff  was  entitled  to  recover 
was  compensation  for  the  Injuries  received, 
whldi  Is  tlw  pr^er  measure  at  damages.  It 


been  snffldoit  to  indicate  tb 
satlon  should  be  given;  hi 
used  does  not  properly  con' 
compensation,  but,  rather,  a 
jury  might  glre  what  they 
entitled  to.  and  what  they  d 
proper  from  the  facts  of  the  • 
Ing  the  amount  alleged  In 
but  without  any  ottier  limit 
We  are  ot  the  opinion  thi 
In  the  action  <a  the  trial  jud 
features  referred  to,  and  tb 
features  in  the  case,  and 
therefore  be  reversed  and 
new  trial,  i^pellee  will  pay 
appeaL 


NASHVILIJII.  O.  &  ST.  L. 

LILLim 

(Supreme  Court  of  Tennessee. 

CARRIERS— BAGGAOB  —  HAND 
SENQBR  IN  SLEEPING  CAR 
—CARRIER'S  LIABI 

1.  A  railroad  company  la  s 
baggage  and  hand  luggage  tak 
Into  a  day  coach. 

2.  Where  a  passenger  carrfe 
sleeping  car,  and  deposited  It 
afterwards,  od  retiring,  plac 
berth,  the  valise  was.  Is  effect, 
of  the  railroad  company,  and 
tnsnrer  thereof. 

Appeal  from  Circuit  Court, 
ty;  Jno.  W.  Chlldrees,  Judge 

Action  by  J.  B.  Llllie  again 
Chattanooga  &  St,  Louis  R* 
and  another.  From  a  Judgn 
plaintiff,  defendants  appeal. 

Vertrees  &  Vertrees,  for  i 
Cent  B.  Co.  Slemons  &  Bai 
lant  Nashville,  C.  &  St  L.  1 
Nolan,  for  appellee. 

WILKES,  J.  This  suit  wai 
fore  a  Justice  of  the  peace.  < 
tried  before  the  judge  of  the 
ting  without  the  Intervent 
There  was  a  judgment  for  (7 
plaintiff  against  the  defenda 
the  defendants  have  appeale 
volves  the  liability  of  a  rallrc 
the  loss  of  the  suit  case  of  a 
sleeping  car. 

A  request  was  made  of  t) 
reduce  to  writing  his  finding 
was  done.   It  Is  as  follows: 

"This  is  a  suit  brought 
against  the  Nashville,  Cha 
Louis  Railway  and  the  Illlnt 
road  for  the  loss  of  a  dre 
valise,  and  Its  contents.  I 
made  In  regard  to  the  r^k 
ceedlng,  by  which  it  was  c 

1 L  Bm  Carriers  vet  1^  Cut  I 


waived  tbe  questton,  and,  for  the  purposes 
of  the  Bult;  conceded  it  waa  properly  before 
the  court;  and  therefore  In  these  findings  I 
have  considered  the  case  as  properly  brought 
against  both  of  the  defendants. 

"Full  stenographic  notes  were  taken  of  all 
the  proof  produced  upon  the  trial,  which  la 
heretofttre  attached,  and,  from  said  report 
of  the  evidence  so  filed,  this  court  finds  as 
follows: 

**That  on  the  night  of  lannary  18,  1902; 
the  plaintiff  took  passage  at  Bt  LooIb  upon  a 
train  made  up  of  several  day  coaches,  and 
the  usual  sleeper  of  the  Pullman  Car  Com- 
pany, for  Nashville.  The  train  was  com- 
posed of  cars  of  the  Illinois  Central,  of  the 
NasbvUle,  Chattanooga  &  St  Louis,  and  of 
the  Pullman  Car  Company,  and  the  engine 
hauling  it  from  8t  Louis  to  Pulton,  Ky.,  was 
the  engine  of  the  Illinois  Central,  and 
manned  by  the  officers  and  crew  of  said  rail- 
way. From  Fulton,  Ky.,  to  Naahvllle.  the 
engine  was  one  of  tbe  Nashville  Chattanoo- 
ga A  St  Loul^  and  tbe  officers  and  crew 
manning  said  »i|^ne  and  train  from  there 
to  Nashville  was  of  said  company. 

*Tbat  he  (the  plaintiff)  entered  the  Nash- 
ville sleeper  at  the  depot  in  St  Louis,  and 
carried  his  own  luggage  with  him  into  the  car, 
where  the  same  was  put  down  by  tbe  seat  of 
the  berth  to  be  occupied  by  him.  That  the 
luggage  remained  In  that  position  until  be 
came  to  retire,  between  twelve  and  one  o'clock 
at  night  when  the  plaintiff  last  remembered 
to  have  seen  the  dress-sidt  case  In  question, 
when  he  placed  the  case  under  his  berth,  in 
the  space  between  the  two  seats  constituting 
a  sectioD,  the  lower  berth  of  which  he  occu- 
lted. That  when  nearlng  Nashville,  the  next 
morning,  and  sh<Hlly  before  arriving  at  the 
station,  his  attention  was  called  by  a  fellow 
passenger  to  the  fact  of  the  loss  of  his  grip, 
wbereupon  he  made  search  for  liis  own  suit 
case,  and  failed  to  find  It  in  his  berth,  or  un- 
dw  the  same,  where  he  bad  placed  It  He 
then  called  upon  the  porter  of  tbe  sleeper, 
who,  after  search,  failed  to  find  the  same. 
He  th^  r^rted  the  fact  to  the  Pullman  Car 
Company  conductor,  and  later  to  said  com- 
pany's head  office,  at  GtUcago. 

"The  conrt  further  finds  that  there  was  no 
actual  possession  given  by  the  plaintiff  of 
his  suit  case  to  either  the  porter  or  conducter 
of  tbe  sleeper,  but  it  was  carried  by  the  plain- 
tiff Into  the  car,  and  set  down,  in  the  usual, 
ordinary  way,  by  the  berth  or  section  he  was 
to  occupy. 

"I  further  find  that  as  Is  usual,  there  was 
one  car  In  this  train,  known  as  the  baggage 
car,  in  which  la  carried  the  baggage  of  any 
and  all  passengers  who  desire  it  to  be  carried 
therein.  Said  car  was  in  charge  of  an  agent 
or  employs  of  tbe  defendant  railroad  com- 
panies, who  aBSiiiiu'd  to  take  entire  control 
^nd  custody  of  all  baggage  to  be  carried  in 


desiring  his  baggage  to  be  carried  tn  thu 
car,  which  facts  were  known  to  tbe  plaiotlS 
before  and  at  the  time  be  boated  ttie  tiala 
in  St  Louis  for  Nashville^ 

"The  court  further  finds  from  0ie  proof 
that  it  was  the  custom,  and,  as  a  fact  «u 
the  case  on  the  night  in  auestloii.  that  the 
rear  door  of  the  sleeper  was  locked  from  tbe 
ontride,  while  standing  in  the  depot  and  that 
the  front  door  of  the  sleeper  was  open  to  per- 
mit paasengerB  to  enter  it  at  Bt  Louis;  tfait 
the  conductor  of  said  car  was  vjf  and  awake 
untH  three  or  four  o'clock  In  tbe  morning; 
and  that  tbe  porter  waa  awake  and  on  dotr 
(watdi)  the  whble  nlgbt  or  from  tbe  time  tbe 
tzaln  left  St  Louis  until  It  arrived  at  Nas^ 
vllle.  There  were  tliree  sle^»era  In  the  traia 
on  the  night  in  question,  tboe  was  a  porter 
on  each  sleeper,  and  each  porter  oonld 
through  to  each  sleeper. 

"I  further  find  tliat  the  slewing  ear  la 
which  the  plaintiff  rode  was  owned  by  a  cn^ 
poratlon  known  as  the  Pullman  Palace  Car 
Company,  which  company  employs  and  dii- 
cbarges  its  ovrn  employes  and  operators.  It 
Is.  engaged  in  the  business  of  fnmlahiBs 
sleeping  accommodations  to  such  passeugen 
as  pay  the  usual  and  customary  chaises 
thM«for;  and  plaintiff  procured  from  it  i 
ticket  entitling  blm  to  ride  in  said  car,  and 
to  occupy  a  berth  thw^n,  ^m  8t  Lonls  to 
Nashville. 

"I  further  find,  by  contract  between  the 
defendant  railroad  companies  and  tbe  Poll- 
man  Palace  Car  Company,  tbe  sle^r  la 
which  the  plaintiff  was  riding  was  drawn 
by  the  engines  of  the  defendant  raOroad 
companies,  and  constituted  a  part  of  tlw 
train  running  from  St  Louis  to  NasbvUle 
over  the  lines  of  road  of  tbe  defendant  com- 
panies, and  under  the  control  of  tbe  train 
conductor,  the  sleeping  car  being:  one  of  tbe 
cars  that  made  up  the  train;  and,  under 
tbe  state  of  facts,  tbe  court  is  to  detamine 
whether  these  defendant  companies  are  Ht- 
ble  for  the  loss  of  this  suit  case  and  its  con- 
tents, sued  for  by  the  plaintiff  in  this  esse. 
The  court  further  finds  that  no  passenger  or 
other  person  came  on  t)oard  or  left  tbe  car 
in  question  between  St  Louis  and  Nashville 
on  the  night  in  question. 

"The  court  further  finds  that  the  porter  of 
the  sleeper  waked  the  plaintiff  iv  on  tbe 
morning  in  question. 

**If  it  was  an  open  question  as  to  the  lia- 
bility of  the  defendant  under  the  authorities 
In  tills  state,  tbe  court  would  t>e  In  grave 
doubt  as  to  the  defendant's  liability:  bat 
under  tbe  principles  announced  in  tbe  case 
of  the  Railroad  v.  Katxenl>erger,  reported  in 
16  Lea,  880,  1  S.  W.  44,  67  Am.  Bep.  231 
the  court  la  of  the  opinion,  and  so  holds,  that 
the  railroad  companies  are  liable  for  the  inj- 
of  suit  case  and  Its  coutents,  and  therefore 
renders  indgmoit  against  tbe  deteodant  am- 


tents  (96B.aO).  and  inteTen  niereon  smce  Jan- 
naiy  30,  1902,  to  tins  date,  of  $3.50^  making 
m  total  of  $73." 

It  will  be  observed  that  the  trial  Judge 
does  not  find  how  the  case  was  lost 

It  Is  assigned  as  error  that  there  la  no  evi- 
dence to  support  the  finding  of  the  trial 
toSge,  and  tliat  his  flndlng  of  facts  does  not 
■bow  any  liability  upon  the  part  of  the  rail- 
road company. 

It  is  claimed  that  there  Is  a  marked  dis- 
tinction between  the  present  case  and  the 
case  of  Railroad  t.  KatMnberger,  16  Lea, 
8S0,  1  8.  W.  44,  67  Am.  Bep.  2S2,  which 
the  trial  Judge  was  of  opinion  was  conclu- 
Bive  of  the  controversy  in  the  present  case. 
These  .Ilstlnctlons  are  thus  pointed  out: 
That  in  the  present  case  the  defendant  roads 
provided  a  special  car,  known  as  a  bag- 
gage cu',  in  which  the  plaintiff  might  have 
deposited  his  li^;gage,  received  a  check  for 
the  same,  and  bad  it  carried  at  the  risk 
of  the  railroads,  vrithout  any  additional  cost 
to  Urn;  that  the  railroad  companies  had 
agents  or  employte  in  cha^  of  such  cars, 
Intmsted  vrlth  the  special  dnty  of  looking  aft- 
er the  baggage  of  passengers,  and  charged 
with  the  duty  of  safely  delivering  It  at  the 
point  of  destination  upon  surrender  of  the 
check  given  thoefor;  that  the  plaintlfl  knew 
of  these  facts  when  he  purchased  his  ticket 
and  when  he  boarded  the  train;  and  that 
none  of  tlcese  facts  appear^  in  the  Katzen- 
berger  Case.  It  is  further  stated  that  the 
plaintiff  in  this  case  did  not  give  the  custody 
of  bis  vmllse  to  any  wiployd  of  the  railroad 
company,  nor  to  any  agent  or  employd  of 
the  sleeping  car  company;  that  he  mad^  no 
offer  to  so  deliver  it  but  kept  the  entire  con- 
trol of  his  valise  himself,  and  continued  to 
keep  it  throughout  the  entire  time  he  was  a 
pasB«iger;  that  in  the  Katzeuberger  Case 
the  court  found  that  there  had  been  a  deliv- 
ery of  the  valise  to  the  train  porter,  who  as- 
sumed to  take  control  of  it  and  carried  it 
Into  the  car,  and  placed  it  upon  a  seat  by 
the  Bide  of  the  conductor,  near  the  middle  of 
the  car;  that  in  the  Katzenberger  Case  the 
main  ground  of  defense  was  tbat  the  railroad 
company  was  entitled  to  the  benefit  of  lim- 
itations npon  the  ticket  of  the  sleeping  car 
company,  and  that  these  limitations  and  con- 
ditions inured  to  the  benefit  of  the  railroad 
company. 

These  dlstlnetlons  ain>Mr  to  exist,  and  the 
real  question  In  the  peeaant  case  is  whether 
they  are  material  to  the  merits  of  the  pres- 
ent controversy. 

It  is  well  settled  that,  In  the  carriage  of  a 
passenger's  baggage,  the  carrlw  assumes  the 
full  responsibility  <^  a  common  carrier  of 
foods,  and  becomes  an  insurer  of  its  safety 
M^inst  any  accident  which  Is  not  the  act  of 
God  or  of  the  public  enemy,  or  the  thuH  of 
the  owner  or  passenger  himsdf.  Hutchinson 
on  Oarriere.  |  67S. 
78B.W.-fl7 


may  ana  control  or  any  agent  or  employe 
of  the  railroad  company,  dot  even  into  the 
custody  and  control  of  any  tigeat  or  em- 
pIoy6  of  the  sleeping  car  company,  but  was 
retained  by  the  plaintiff  In  his  own  custody, 
possession,  and  control;  and  it  Is  said  that  the 
liability  of  the  carrier  depends  upon  whether 
the  passenger  has  given  ovw  the  custody 
and  care  of  his  luggage  to  the  control  of  the 
carrier,  and  Into  his  possession,  or  keeps  the 
entire  control  over  it  himself.  In  the  for- 
mer case,  It  Is  said,  there  may  be  a  liability; 
In  the  latter  case,  there  cannot  be.  Citing 
Hutchinson  on  Carriers,  (  583. 

Mr.  Thompson,  In  his  work  on  Negligence, 
says:  "The  idea  that  lies  at  the  foundation 
of  the  extraordinary  liability  of  the  carrier  is 
that  the  baggage  is  In  his  custody  and  under 
his  control  during  the  transportation.  Hence, 
In  order  to  hold  him  responsible  if  it  Is  lost 
It  Is  material  to  show  that  it  came  into  his 
possession.'*  Thompson  <m  Negligence,  vol. 
3.  8  3428. 

Bay,  In  his  woric  on  Imposed  Duties  of 
Carriers  of  Passengm,  says  that  there  must 
be  delivery  of  the  baggage  to  the  carrier, 
before  it  can  ever  be  held  responsible,  under 
any  drcumstances,  fw  its  loss.  Section  1S5. 

Van  ZUe  on  Bailments  and  Carriers,  {  681, 
says:  "It  may  he  said  generally  that  for 
baggage  of  a  passenger  that  is  under  the  ex- 
clusive control  of  the  carrier,  the  UablUty  of 
a  carriw  Is  that  of  sn  insurer." 

In  section  6^  he  says:  "With  regard  to 
the  llahllity  of  hand  baggage,  the  questiim  of 
the  dnty  and  liaUlity  of  the  carrier  se^s  to 
depend  upon  who  hat  the  custody  or  control 
of  the  baggage.  If  the  passenger  has  the  en- 
tire control  and  custody  of  the  baggage  to  the 
exchulon  ot  the  caiiler-lt  as  has  been  said, 
there  exists  the  anlmo  cnstodlendi  upon  the 
part  of  the  passmger,  to  the  exdudon  of  the 
carrler^then  the  carrier  cannot  be  held  as 
an  Insnrw,  as  in  the  case  of  baggage  in  the 
entire  control  and  custody  of  the  carrier,  and 
will  not  be  liable  at  all,  unless  guilty  of  neg- 
ligence which  results  in  Its  loss  or  damage 
In  the  absence  of  contributory  negligence  ou 
the  part  of  the  passenger."  Bee,  also,  Bay 
on  Imposed  Dutiw,  H  DS8»  669. 

We  think  that  in  the  case  of  passengm  on 
di^  coaches  who  prefer  to  keep  their  bag- 
gage, and  especially  thdr  hand  luggage  in 
their  own  p<wses8lon,  and  on  the  seat  with 
them  in  the  day  coach.  Instead  of  placing  it 
in  tile  baggage  car,  the  railroad  company 
should  not  tw  held  liable  as  an  Insurer. 

There  are  large  numbers  of  day  passengers, 
and  they  almost  invariably  carry  hand  grips 
and  parcels  In  their  hands,  retaining  control 
and  custody  ot  them  during  the  entire  trip. 
In  such  a  case  the  carrier  should  not  be  held 
as  an  Insurar  of  the  safety  tit  the  ba^age. 
But  does  the  same  rule  apply  in  r^ard  to  the 
baggage  of  passengers  riding  in  sleeping 
cars?  These  passengers^  as  a  general  rule. 


ana,  among  tnem,  to  De  reuerea  rrom  toe 
care  and  cuBtody  of  their  luggage,  except  m 
far  as  thej  may  desire  to  oae  It  for  their 
dally  pm-poses. 

It  has  been  held  that  the  employta  of  the 
sleeping  car  company  are  the  employfia  ot  the 
railroad  company,  and  the  railroad  company 
Is  TeQKraslble  for  the  conduct  of  the  sleeping 
car's  employes.  Railroad  t.  Bay,  101  Tenn. 
10,  46  8.  W.  654,  and  cases  there  dted;  Mann 
Bondolr  Car  Go.  t.  Dupre.  21  L.  R.  A.  289, 
note. 

The  contention  we  have  Is  not  between  the 
railroad  company  and  the  sleeping  car  com- 
pany, nor  between  the  sleeping  car  company 
and  the  passenger,  bat  between  the  railroad 
company  and  Its  itassenga  riding  in  the  sleep- 
ing car.  The  question  la  not  one  bearing  upon 
the  safety  of  the  passenger,  but  upon  the  lia- 
bility ot  the  railroad  company  for  his  luggage; 
and  we  are  of  opinion  that  this  case  tarns  upon 
the  question  whether  or  not  the  luggage  must, 
under  the  findings  of  the  trial  Judge,  be  con- 
sidered as  retained  In  the  aulasive  custody  of 
the  passenger,  or  as  under  the  coutral  and  in 
the  custody  of  the  employte  of  the  sleeping 
car  company,  who  are  also,  nndra  the  law, 
employes  of  tiie  railroad  company,  as  to  the 
custody  and  safety  of  luggage. 

We  think  it  does  not  matter  who  brings  the 
luggage  upon  the  car— whether  the  passenger 
or  the  porter-^Mff  la  it  very  material  where  hi 
the  car  the  Innage  la  deposited  after  it  la 
brought  in.  Unless  the  passenger  shall  as- 
sume and  retain  the  ezclualTe  possession  and 
control  of  the  baggage,  and  either  dlrecUy  or 
Impliedly  deny  any  right  of  possession  or 
custody  to  the  employes  of  the  road,  the 
baggage  must  be  considered  as  being  in  the 
possession  of  the  employte  of  the  sle^ng 
car  company,  who  are  at  the  same  time  em- 
ployes of  the  railroad  company.  Bspedally 
la  this  true  of  luggage  and  hand  baggage  that 
the  passenger  does  not  ke^  about  his  person 
or  in  his  hand,  nor  take  with  bim  when  he 
retires  to  his  berth.  If  the  baggage  is  de- 
posited under  the  berth,  or  over  it,  or  at  any 
other  convenient  place,  when  the  passenger 
retires  for  sleep,  It  must  be  considered  as  In 
the  custody  of  the  employte  of  the  road,  and 
the  railroad  company  must  be  treated  as  in- 
suring Its  safety. 

The  contract  to  carry  is  with  the  railroad 
company,  and  not  with  the  sleeping  car  com- 
pany, and  the  sleeping  car  company  is  not 
a  common  carrier  In  the  sense  that  the  rail- 
road company  Is,  nor  is  the  sleeping  car 
company  responsible  as  ui  Innkeeper;  but 
the  railroad  company  Is  liable  for  the  neg- 
ligent acts  of  Iti  servants.  The  port«  of 
a  sleeping  car  is  a  servant  of  the  railroad 
conyany.  Pennsylvania  R.  Go.  v.  Boy.  102 
U.  8.  461.  2a  L.  Ed.  141;  Thorpe  v.  N.  T. 
Oeatral  &  Hudson  B.  B.  Co.,  76  M.  Y.  406. 
m.  Bep.  325;  Dwinelle  v.  N.  T.  O.  & 


Z3  s.  w.  7U,  :a  Lfc  JK.  A.  xao,  4z  Am.  bl.  uep. 
902;  Bailroad  v.  Bay,  101  Tenn.  10,  46  &. 

W.  554. 

We  ore  not  able  to  distinguish  the  esse  it 
bar.  In  principle,  from  the  case  of  B.  Ca 
V.  Katzenberger,  16  Lea,  380,  1  S.  W.  44.  57 
Am.  Rep.  232. 

It  la  said  that  there  Is  no  statement  in  the 
opinion  of  the  court  in  the  Katxenbecger 
Case  that  there  was  a  baggage  car  attadwl 
to  the  train.  But  It  is  a  matter  of  commoa 
infonnatlon  that  all  passenger  trains  cany 
baggage  cars,  and  the  failure  to  mention  one 
in  that  case  was  either  an  omission,  or  con- 
sidered nnlmportant. 

We  tbtnk  that  the  facts  in  the  Katseo- 
berger  Case  show  that  the  baggage  was  In 
the  custody  of  the  employfis  of  tlie  road,  and 
the  some  fact  apitears  In  this  case. 

In  the  former  case  the  court  says:  "There 
aK>ean  no  special  custody  of  the  baggie  is 
this  case,  more  than  the  tact  of  taking  It  Into 
the  Pullman  car  and  dellvttlDg  It  to  the  fx- 
ter,  who  placed  It  on  a  seat  opposite  the 
owner." 

In  each  case  the  facts  constitute  a  delivexy 
to  the  railroad,  and  not  an  exdusiTe  eostodr 
by  the  plaintiff.  The  article  lost,  beSng  t 
suit  case,  was  not  easily  susceptible  of  ezdo- 
slve  custody  by  the  passenger,  as  might  be 
the  case  with  a  small  hand  grip;  and 
facta  show  that  ft  was  put  in  the  usual  ^ce, 
under  the  berth,  when  the  passenger  retired 
for  sleep. 

It  is  shown  that  oth^  passengers  were  w 
the  train.  Some  of  them  may  have  inadvert- 
ently or  purposely  taken  the  luggage. 

Three  parties  had  access  to  Oie  train  and 
there  was  an  opportunity  tor  the  baggage  to 
be  taken.  That  It  was  taken  and  lost  or  de- 
stroyed must,  under  the  findings,  be  con- 
ceded. No  eqilanation  can  be  given.  There 
could  have  been  no  loss  ezc^t  ttmmgh  oeg- 
ligence  or  tiieft   "Res  Ipsa  loquitur.** 

But  even  if  no  negligence  is  iSiown  w  eaa 
be  interred,  the  railroad  company,  under  the 
facts  and  the  law,  must  be  held  an  insurer  of 
fbe  baggage,  and  responsible  for  its  loss. 

The  Jui^ment  of  the  court  below  to  affinn- 
ed,  wlHi  costs. 


OITT  OF  TTLEB  v.  U  L.  JSSTEB  ft  CO. 

(Sapreme  Court  ot  Teias.  Feb.  25.  IBM  ) 

IfTNICIPAL  CORPORATIONS  —  INDBBTEDNBSS  - 
CURRE»4T  KXPBNSSS— EXTINQUISHMENT  OT 
OLD  DEBT— PROVISION  FOR  8INKINO  WVSD- 
UMITATI0N8. 

1.  Vndec  Bev.  SL  1895.  art  465,  giTiag 
cities  power  to  ftmd  their  debt  by  issuing  estb«r 
notes  or  bonds,  where  an  ordinance  cQzected 
the  execation  of  DOtee  to  be  delivered  in  lieo 
of  oatstaodiug  indebtedness,  and  the  instn> 
ments  made  recited  that  they  were  notes  sod 
had  many  of  the  characteristics  tbeieof,  tLe? 
would  be  ocBistrued  as  notei,  and  m&t  mmix 


^  ijiennog  toat  a  contract  lor  a  aty  waier 
BQppIy  was  Told  aB  creating  a  monopoly,  the 
dtr  is  DevertfaeleBa  liable  for  what  it  received 
nnder  the  contract. 

3.  Where  notes  executed  by  a  clt?  were  la- 
med to  replace  and  did  replace  and  eztinsnlBh. 
old  notes,  they  did  not  increase  the  dtrs  in- 
debtedness or  create  a  debt,  so  as  to  require  tlie 
levy  of  taxes  to  provide  for  the  interest  and 
BinkiDK  fond. 

4.  The  making  of  a  contract  by  a  city  for 
water  for  a  number  ot  years,  to  be  delivered 
in  the  fntnre,  does  not  create  a  debt  against  the 
dty,  bat  Its  liability  thereunder  arises  on  the 
use  of  the  water  by  the  city  during  each  year. 

5.  Where  the  debts  for  which  recovery  was 
allowed  were  foond  by  the  Court  of  Civil 
Appeals  to  have  been  contracted  to  meet  the 
cnrrent  expenses  of  a  dty,  it  would  be  pre- 
sumed that  the  carrent  revenue  for  each  year 
was  snfflcient,  if  it  had  been  collected  and  prop- 
erly applied,  to  have  liquidated  such  expenses. 

6.  A.  contract  to  provide  a  dty  with  water 
.daring  a  given  year,  though  not  paid  oS  dur>- 
|ing  the  year  for  which  it  was  made,  remains 
a  valid  debt  against  the  dty,  which  it  should 
discharge  out  of  the  revenue  for  future  years 
in  ncess  of  current  expenses,  as  Bev.  St.  1895, 
art  465,  authorizes  dty  conndls  to  provide  for 
funding  the  whole  or  any  part  of  the  exiatlng 
debt  <a  a  dty,  and  article  486  anthorixea  the 
aiqmpriatioa  of  dty  revenoea  for  the  purpose 
of  retiring  and  discharging  accrued  Indebted- 
ness. 

7.  A.  need  not  enact  an  ordinance  In  or- 
der to  enable  its  officers  to  execute  contracts 
for  current  charees  of  administration,  bat  it  is 
sufficient  it  authority  for  the  contraction  of 
debts  be  found  in  the  minutes  of  the  council. 

S.  In  a  suit  on  mnnidpal  evidences  of  In- 
debtedness, limitations  on  the  ongiual  debts 
funded  th^eby  is  to  he  computed  up  to  the  date 
Uiat  thfl(y  were  funded. 

Error  to  Court  of  Oivll  Appeals  of  First 
Supreme  Judicial  District 

Action  by  L.  Jester  &  Co.  against  the 
city  of  Tyler.  There  was  Judgment  for  plaln- 
tlffB,  flfflrmed  by  the  Court  ot  <3vU  AM>eal8 
(74  S.  W.  SB8),  and  defendant  brings  error. 
Affirmed. 

Dnncan  A  Jones,  for  plaintiff  In  error. 
Ckiln  ft  Kn(HC»  for  defendants  In  error. 

BROWN,  J.  Defendants  in  emnr  sued  the 
city  of  l^Ier  to  recov^  upon  seren  notes, 
bebiff  numbers  2,  8,  4,  S,  6,  7,  and  8,  of  a 
series  of  ten  notes,  each  dated  <m  the  aotb 
day  ot  Augast,  1897,  payable  to  the  Tyler 
Naticmal  Bank  or  bearer  at  respecUvely  one 
to  tea  years  from  date,  according  to  the  nmn- 
ber  of  Che  note.  Badi  ot  the  notes  bore  6 
pw  cent  interest,  payable  semiannually  on 
the  20th  days  ot  Tebroary  and  August  of 
each  year  until  the  maturity  thereof,  and 
was  for  the  sum  of  |1,700,  ag^gatlng  $17.- 
000.  Coupcms  were  attacdied  representing 
each  Installment  of  Interest  which  might  be- 
come due  to  the  time  of  the  maturity  of  the 
note.  Baeb  note  contained  the  following 
paragraph:  'TClds  note  is  number  Two  and 
Is  one  of  a  series  of  ten  notes  of  like  tmor 
and  date  numbered  from  one  to  ten  re8pec^ 
Irely,  all  of  which  ten  notes  are  Uwoed  in  lieu 
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curruit  debts  ot  said  dty.  a  Ust  of  whlct 
ts  embodied  In  an  ordinance,  passed  by  tbt 
aty  Council  of  the  City  of  Tyler,  Tezas^  or 
the  20th  day  of  August.  1897.  and  this  not( 
Is  authtHdwd  by  said  ordinance.  If  the  Olt] 
of  Tyler  should  fail  to  pay  as  many  as  twc 
of  said  coup<HW  as  they  become  due  sue 
cesBlv^,  that  Is,  if  any  two  of  aaid  couponi 
Aould  runaln  unpaid  at  any  one  tlm^  thei 
this  note  shall  at  the  optlcm  of  ttie  holder 
become  due  and  payable,  the  maturtty  date 
herdnbefwe  ivorlded.  to  the  contrary  not 
withstanding,  and  should  this  not  be  placed 
In  the  bands  of  an  attoney  for  coUectloi 
because  of  failure  to  pay  same  wboi  due 
then  the  City  of  Tyler  agrees  to  pay  all  cost 
of  collection  including  ten  per  coat  on  thi 
prlndpal  and  Interest  then  due  tor  collectioi 
fees." 

Fnim  tbe  conclusions  of  fact  found  by  th< 
Court  of  ClvU  Appeals  we  copy  as  follows 

"Tbe  dty  of  Tyler  Is  a  mnnidpal  corpora 
tion  organized  and  acting  under  the  genera 
laws  of  the  state.  Said  dty  did  not  at  thi 
time  of  tbe  executitHi  of  the  notes  sued  on 
nw  did  it  ever  at  any  time,  contain  as  man; 
as  ten  thousand  inhabitants.  On  April  28 
1867,  tbe  appellant  dty,  for  a  cash  consld 
emtlfni  <tf  912,500,  sold  Its  waterworks  sya 
tem  to  L.  B.  Fish  and  associates,  and  grant 
ed  to  eaid  vendees  and  their  asedgns  the  ex 
cIuBiTe  privilege  of  establishing  and  main 
talnlng  a  system  of  waterworks  for  the  pur 
pose  of  supplying  water  to  said  dty  and  It 
Inhabitants.  The  ordinance  authorising  thL 
sale  and  granting  this  franchise  proridei 
fw  the  ^tension  and  enlargement  of  th< 
waterwmrks  plant;  regulates  the  maimer  li 
which  the  streets  are  to  be  used  by  the  wate: 
company;  reserves  the  right  in  the  d^  b 
require  additional  extension;  fixes  the  rat 
to  be  charged  the  dty  for  rental  of  flre  by 
drants  at  $50  a  year  for  each  hydrant,  pay 
able  In  quarterly  Installments  on  the  Is 
day,  of  FetHiiary,  May,  August;  and  Xovem 
ber  of  each  year;  and  agrees  that  tbe  d^ 
shall  rent  such  a  number  of  flre  hydrants  tt 
each  mile  of  extension  as  the  city  oound 
may  designate  for  30  years,  and  that  It  wU 
pay  l^al  Interest  on  all  sums  that  may  be 
come  due  tbe  company  If  same  are  not  pali 
at  maturity.  The  Tyler  Water  Compan: 
became  the  assignee  ot  the  property  am 
franchise  granted  to  Fish,  and  on  Jane  IS 
18S9,  made  a  contract  with  the  city,  whid 
was  approved  by  the  dty  coundl,  to  fui 
Dish  100  fire  hydrants  for  the  use  of  tb< 
dty.  to  be  paid  for  under  the  terms  of  Uv 
ordinance  granting  tbe  original  franchise 
except  that  the  payments  accruing  for  th< 
first  year  wue  not  to  be  collected  betop 
December  ftl,  1800.  This  contract  was  t 
continue  during  the  life  of  said  franchise 
The  notes  and  warrants  In  extension  o 
which  the  notes  sued  on  were  glrra  ari 
thus  described  In  the  ordinance  authorial 


"Several  Items  of  indebtedoesa  erideiiced 
by  these  notes  and  warrants  are  shown  to 
hare  originated  as  follows:  The  six  notes 
for  $500  and  the  note  tor  $600  were  given 
In  Uen  and  In  extension  of  a  note  for  $3,000 
executed  by  appellant  in  favor  of  the  Tyler 
Water  CtHUpany  In  January,  1893,  and  pay- 
able on  May  1,  1894,  as  shown  by  the  fol- 
lowing entry  In  the  minutes  of  the  dty  coun- 
cil: 'On  motion  the  finance  committee,  may- 
or, and  secretary  were  authorized  to  take  up 
and  cancel  a  note  tot  $3,000  given  Tyler 
Water  Company  In  January,  1893,  for  one 
year's  watei-,  and  due  May  1,  1894,  and  Issue 
therefor  six  notes  of  $500  each,  and  one  for 
interest  at  the  rate  of  8  per  cent  per  an- 
num/ These  notes  all  bear  date  May  4, 
1896,  and  are  payable  to  the  Tyler  Water 
Company  on  or  before  May  4,  1896,  with  In- 
t^est  from  date  at  the  rate  of  8  per  cent 
per  annum,  and  recite  that  they  were  au- 
thorized by  an  order  of  the  city  council  en- 
tered of  record  May  3,  1895.  No  ordinance 
or  resolution  of  the  city  council  is  shown 
authorizing  the  issuance  of  the  $3,000  note. 

"The  debt  represented  by  the  notes  of 
$1,299.60  and  $585  respectively  originated  as 
f<^lowB:  On  January  8,  1894,  the  city  Issued 
to  the  Tyler  Water  Company  four  warrants 
for  water  furnished  in  1893,  numbered  and 
in  the  following  amounts:  [Here  follows  a 
description  of  four  warrantiv  aggregating 
$1884.60.]  The  following  Is  the  only  entry 
on  the  minute  book  covering  these  warrants: 
'The  bills  and  salaries  were  read  and  or- 
dered paid.*  This  entry  appears  In  the  min- 
ute book  of  the  first  meeting  of  the  dty 
council  in  January,  1894.  The  two  constitu- 
ent notes  substituted  for  these  warrants 
were  executed  October  11,  1894,  and  payable 
Octob?r  11,  1805,  with  6  per  cent  interest 
from  date,  and  each  recited  that  It  was  ex- 
ecuted under  an  order  of  the  city  coimcll 
passed  on  October  S,  1894.  The  minutes  of 
the  city  council  of  date  October  5,  1804, 
contain  the  following  entry:  *H.  H.  Row- 
land came  before  the  city  council  asking  that 
the  dty  give  him  a  new  note  In  Ueu  of  one 
given  January  1,  1893,  for  $2,762.50,  for  wa- 
ter for  1802.  On  motion  it  was  ordered  that 
the  note  be  renewed  for  one  year,  st  8  per 
cent,  interest,  and  ord»ed  that  the  secre- 
tary issue  6  per  cent  notes  tor  amounts  held 
by  the  members  of  the  water  company  in 
the  settlement  for  1803.' 

"The  notes  No.  1,360  for  $500,  No.  1,316 
fOT  $500,  and  No.  1,816  for  $548.48,  were  given 
in  lieu  of  the  following  warrants  issued  by 
the  appellant:  [The  detailed  statement  Is 
omitted.}  The  remaining  indebtedness,  of 
$845.10,  which  went  to  make  up  the  $1,548.* 
48  covered  by  these  notes,  was  evidenced  by 
warrants  the  origin  and  amounts  of  which 
are  not  shown.  These  notes  were  each  ex- 
ecuted Mandi  Vt,  1804,  and  were  payeUe 


that  it  is  one  of  a  series  of  three  notes  given 
in  satisfaction  of  an  aggregate  exlating  in- 
debtedness of  $1,548.48,  evidenced  by  scrip  or 
warrants  theretofore  issued  by  the  dty  of 
Tyler,  the  number  of  said  warrants  bdDg 
set  out  in  each  note.  No  ordinance,  raola- 
tion,  or  order  of  the  dty  council  antboriziiiK 
the  execution  of  these  notes  is  shown. 

"The  note  for  $3,410.42  was  executed  0^ 
tot>er  11,  1894,  and  was  given  in  Bobstltotfoa 
of  a  note  fOT  $2,762.50  given  by  the  cHj  to 
the  wat^  company  fOT  water  famished  Id 
1892.  The  minutes  of  the  city  couadl  of  date 
October  5,  1894,  cwtain  the  following  eu- 
try:  'H.  H.  Rowland  came  l)efore  the  oouncQ 
asking  that  the  dty  give  him  a  new  note  in 
lieu  of  one  given  on  January  1,  1893,  for 
$2,762.50,  for  water  for  1892.  On  motion  it 
was  ordered  that  note  be  renewed  for  one 
year  at  8  per  cent  Interest,  and  ordered  that 
the  secretary  issue  6  per  cent,  notes  fin- 
amounts  held  by  the  members  of  the  wata- 
company  In  the  settlement  for  1893.*  Thii 
note  recites  that  its  execution  was  authorized 
by  order  of  the  dty  council  entered  on  Octo- 
ber 6,  1894,  and  the  amount  fOT  which  it  is 
executed  was  evidently  obtained  by  adding 
8  per  cent  interest  to  the  $2,762.50  trom  Jan- 
uary 1, 1893,  and  upon  the  sum  thus  obtained 
adding  an  additional  8  per  cent  from  the  dau 
of  the  note  to  October  11,  1895.  the  date  of 
Ite  maturity,  as  it  only  bears  interest  from 
maturity. 

"The  note  fOT  $1,500  was  executed  July  1, 
1884,  and  is  payable  to  the  Tyler  Water  Com- 
pany or  bearer  one  day  aft^  date,  and  was 
given  in  settlement  of  amount  due  by  the 
dty  for  hydrant  rental  from  January  1  U> 
July  1, 1894.  This  note  vras  authorized  by  an 
ordinance  of  the  dty  council,  which  appears 
In  the  minute  book,  but  is  not  shown  to 
have  been  copied  into  the  ordinance  bo<^ 
The  minutes  of  the  meeting  of  the  dty  cono- 
cll  at  whldi  this  ordinance  was  passed  are 
not  signed  by  the  mayw,  and  are  not  shown 
to  have  been  approved  at  any  subsequ^ 
meeting  of  the  coundl. 

"The  two  notes  for  $775  each  were  execut- 
ed on  the  7th  day  of  April,  18&4,  and  payable 
on  the  7th  day  of  April,  1895  and  1896,  re- 
spectively, and  were  given  in  part  payment  of 
the  purchase  money  for  a  tract  of  101  acres 
of  laud  purchased  by  the  dty  for  cemetery 
purposes.  This  laud  was  sold  to  the  dty  by 
C.  L.  Gaspary  and  W.  G.  Human  on  Decem- 
ber 10,  1888.  The  deed  redtes  a  considera- 
tion of  $3,300,  for  which  amount  iSxe  dty  is- 
sued five  warrante  fOT  $660,  payable  on  the 
1st  day  of  February,  1890,  1891,  1892,  1S83, 
and  1894,  respectively,  with  8  per  cent  Inter- 
est These  drafts  were  payable  out  of  the 
cemetay  fnnd.  At  the  time  these  warrants 
were  issued,  the  dty  was  malntelning  a  cem- 
etery fund  by  Hie  levy  of  a  tax  of  .08  on  tiie 
$100  valuation  itf  iiroperty  In  Qie  dty.  Gai 


tue  city  council,  wnen  ne  went  to  dellTer  tne 
deed,  that  tbe  dly  did  not  want  a  lien  retain- 
ed OD  tlie  land,  as  it  desired  to  aelt  a  portion 
of  same,  and  a  lien  would  prevent  such  sale. 
He  further  testified  that  he  was  assured  by 
the  council  that  the  cemetery  fund  would  be 
maintained  by  special  taxation,  and  he  under- 
stood same  would  be  sufficient  to  pay  the 
warrants  at  maturity.  These  warrants  were 
all  paid  exc^t  the  last  two,  for  which  the 
notes  above  mentioned  woe  substituted. 
These  notes  recite  that  their  execution  was 
authorized  by  an  order  of  the  city  council  en- 
tered of  record  on  April  6,  1864,  but  no  such 
order  is  shown  on  the  minate  book  nor  on 
the  ordinance  record.  No  provision  was  made 
t<a  the  i>ayment  of  the  warrants  nor  of  the 
notes  at  the  time  they  were  executed.  All  of 
the  remaining  warrants  mentioned  In  the  or- 
dinance authorizing  the  notes  sued  on  are 
either  shown  to  have  been  barred  by  limita- 
tion at  the  date  of  the  ordinance,  or  are  not 
shown  to  have  been  issued  for  curretit  debts 
of  the  dty  legally  Incurred,  except  tlie  two 
items  of  $3  each,  which  were  shown  to  have 
been  for  salary  due  H.  T.  Dorough  as  alder- 
man, and  for  wlilch  warrants  were  Issued  In 
February,  1894.  At  the  time  of  the  execution 
of  the  notes  sued  on,  and  at  the  time  of  the 
execution  of  the  several  notes  and  warrants 
before  described,  in  satisfaction  of  which  the 
notes  sued  on  were  executed,  the  appellant 
had  exhausted  Its  power  to  levy  special  taxes 
to  provide  for  the  paymrait  of  Interest  and 
the  creation  of  a  sinldng  fund  to  pay  the 
Indebtedness  thereby  created,  the  25  cents 
on  the  $100  valuation  of  property  within  the 
dty  which  it  was  authorized  to  levy  having 
been  previously  levied  to  provide  for  the  pay- 
ment of  outstanding  bonds. 

"On  December  10,  1894,  the  dty  council  of 
appellant  dty  passed  a  resolution  directing 
the  mayor  to  take  the  necessary  steps  to  se- 
cure a  special  charter  for  the  dty  at  the  next 
session  of  the  Legislature,  and  to  that  end 
he  was  authorized  to  employ  some  suitable 
person  to  take  the  census  of  the  dty.  In  pur^ 
snance  of  this  resolution  the  mayor  aK>olnted 
the  dty  seoetary,  John  M.  Adams,  census 
enumerator,  and  directed  blm  to  proceed  to 
take  a  census  of  the  inhabitants  of  the  city. 
No  report  of  such  census  Is  found  in  the  rec- 
ords of  the  city,  and  the  minute  book  of  the 
dty  council  contains  no  further  mention  of 
same.  Adams  testified  that  he  took  a  census 
of  the  dty  and  made  a  written  report  to  the 
council,  which  was  adopted  by  resolution  of 
the  council,  and  that  this  report  shows  that 
the  dty  bad  10,110  inhabitants.  He  further 
testified  that  he  filed  a  copy  of  tUs  report  in 
the  ofilce  of  the  comptroller,  and  attaclies  to 
bis  deposltlott  a  copy  of  the  report  so  filed. 
He  also  attaches  a  copy  of  the  resolutions 
of  the  dty  coundl  adopting  his  report,  which 
be  says  lie  made  at  the  time  the  resolutions 
were  paawd,  and  wblch  la  as  follows: 


sus  01  the  city  ana  to  ascertam  tne  numoer 
of  inhabitants  of  this  dty,  has  made  his  re- 
port to  the  dty  coundl;  and  whereas,  said  re- 
port shows  that  on  March  1,  1896,  the  dly 
of  Tyler  contained  10,119  Inhabitants  and 
over,  the  said  report  being  duly  verified,  and 
the  coundl,  having  heard  the  evidence  to 
suiHport  tlie  said  report,  finds  the  same  true 
and  correct,  and  finds  that  the  dtgr  of  Tyler 
has  now  over  ten  thousand  inhabitants: 
Therefore,  be  It  resolved  by  the  dty  council 
of  the  dl7  of  Tyler,  Texas,  that'  said  dty  of 
Tjler  has  over  ten  thousand  Inhabitants,  and 
that  said  dty  do  hereafter  operate  as  a  dty 
of  over  ten  thousand  Inbabltants.'  He  does 
not  know  what  became  of  the  original  resolu- 
tions. In  an  ordinance  passed  by  the  dty  on 
September  26,  1896,  providing  for  the  Issu- 
ance of  $35,000  funding  bonds,  the  dty  of 
Tyler  is  declared  to  be  a  dty  of  over  ten 
thousand  Inhabitants. 

"Bonds  were  Issued  In  pursuance  of  this 
ordinance  for  the  purpose  of  compromising 
and  funding  the  outstanding  indebtedness  of 
the  dty,  Induding  the  original  warrants  and 
the  notes  evldendng  the  Indebtedness  claim- 
ed In  this  stilL  The  Tyler  National  Bank, 
in  antldpatlon  of  the  payment  of  said  in- 
debtedness out  of  the  proceeds  of  the  sale  of 
said  bonds,  bought  up  said  notes  and  war- 
rants. The  bonds  Issued  as  provided  for  in 
said  ordinance  were  sold  by  the  city,  but,  be- 
fore the  notes  and  warrants  were  taken  up, 
the  bank  In  which  the  fnoney  derived  from 
the  sale  of  the  bonds  was  deposited  failed, 
and  a  large  portion  ct  the  money  was  lost, 
and  the  city  was  thereby  rendered  unable  to 
pay  said  indebtedness.  The  appellee  was  the 
cashier  of  the  Tyler  National  Bank,  and  act- 
ed for  it  In  the  purchase  of  the  notes  and 
warrants.  He  knew  of  the  issuance  of  the 
funding  bonds,  and  that  the  ordinance  pro- 
viding for  their  issuance  recited  that  the  city 
contained  over  10,000  Inhabitants,  and  testi- 
fied that  before  buying  the  notes  and  war- 
rants he  had  an  investigatloD  made  as  to  the 
financial  conditUu  of  the  dty,  and  satisfied 
himself  that  the  papers  were  legal,  and  had 
been  passed  upon  by  the  Attorney  General 
and  approved  by  him  In  his  approval  of  the 
$35,000  funding  bonds,  and  that  If  he  had 
not  been  advised  of  the  proceedings  taken 
by  the  dty  council  to  Issue  the  funding  bonds 
he  would  not  have  purchased  the  pap^.  Aft- 
er the  loss  of  the  money  realized  from  the 
sale  of  the  funding  bonds,  appellee,  as  cash- 
ier of  the  Tyler  National  Bank,  went  before 
the  finance  committee  of  the  dty  coundl, 
which  committee  approved  $17,000  of  the 
notes  and  warrants  held  by  said  bank  as  val- 
id claims  against  the  dty,  and  coundl  there- 
after passed  the  ordinance  authorizing  the 
issuance  of  the  notes  sued  on.  On  the  SlSt 
of  December,  1898.  the  Tyler  National  Bank 
went  out  oi  business,  and  appellee  became 
Its  ■accessor  and  took  Its  assets.  Including 


prior  to  acqnlBitloii  by  appellee  of  the  bank 
assets. 

"The  court  below  Instructed  the  Jury  tbat 
tbe  notes  and  warrants  issued  for  hydrant 
rental  were  valid  obllgatlonB  at  the  time 
tta^  were  merged  into  the  notes  sued  on, 
and  that  plalntUt  was  entitled  to  recorer 
seren-tenths  of  tbe  amount  of  same,  being 
the  sum  of  $9,162.58,  with  6  per  cent.  Interest 
thereon  from  January  20,  1899.  The  Jury 
were  further  instructed  to  return  a  verdict 
for  the  defendant  as  to  the  two  notes  of  $775 
each,  executed  for  the  purchase  of  the  ceme- 
tery property.  As  to  the  remaining  Indebt- 
edness set  out  In  the  ordinance  authorizing 
the  execution  of  the  notes  sued  on,  the  ques- 
tloi  of  its  validity  and  the  liability  of  appel- 
lant therefor  was  submitted  to  the  Jury." 

The  application  presents  21  grounds  of  er- 
ror, which  embody  the  following  proposi- 
tions: (1)  That  the  obligations  sued  upon 
are  bonds,  within  the  meaning  of  the  laws 
of  the  state.  (2)  That  the  contract  under 
wblch  the  constituent  debts  accrued  was 
void,  because  It  created  a  monopoly.  (3) 
That  tbe  making  of  the  several  obilgatlons 
sued  upon  created  a  debt,  within  the  meaning 
of  tbe  Constitution,  and,  no  provision  being 
made  to  pay  the  Interest  and  sinking  fund, 
they  are  void.  (4)  That  the  funded  debts 
were  for  current  expenses  of  the  city  for 
dlOTerent  years,  and^  there  being  no  fund  out 
of  which  they  are  entitled  to  be  satisfied,  the 
courts  cannot  enforce  them.  (5)  That  no  of- 
ficer of  the  city  could  execute  contracts  for 
the  city,  except  by  authority  of  an  ordinance, 
and  the  execution  of  the  original  notes  were 
not  BO  authorized,  and  they  are  void.  (6) 
That  this  suit  was  Instituted  upon  the  obli- 
gations Issued  by  the  city  of  Tyler  on  the 
20th  day  of  August,  1897,  and  not  upon  the 
debts  for  which  they  were  given;  therefore 
the  Court  of  Civil  Appeals  erred  In  rendering 
judgment  for  the  constituent  debts.  (7>  Tbat 
the  constituent  debts  were  barred  by  the 
statute  of  limitation. 

Article  465  of  the  Revised  Statutes  of  1895 
confers  power  upon  the  city  council  "to  pass 
all  necessary  ordinances  to  provide  for  fund- 
ing the  whole  or  any  part  of  tiie  existing 
debt  of  the  city,  or  of  any  future  debt,  by 
canceling  tbe  evidences  thereof,  aud  issuing 
to  the  holders  or  creditors  notes,  bonds  or 
treasury  warrants,  with  or  without  coupons, 
bearing  interest  at  any  annual  rate  not  to 
exceed  ten  per  cent."  This  statute  author- 
izes the  dty  council  to  Issue  either  notes  or 
bonds  for  the  purpose  of  funding  Its  out- 
standing Indebtedness,  and  the  council  in 
this  case,  by  Its  ordinance,  directed  that  notes 
should  be  made  and  delivered  in  lieu  of  the 
said  outstanding  indebtedness.  The  obliga- 
tions made  in  pursuance  of  tbat  ordinance 
recited  that  they  were  notes.  The  obliga- 
tions in  suit  have  some  of  the  characteristics 


ing  power  to  do  so,  their  Intention  most  be 
given  effect  The  instnunentB  are  not  bonds, 
within  the  meaning  of  statutes  r^ulatlng  the 

Issuing  of  bonds. 

The  obligations  sued  upon  were  executed 
by  the  dty  for  tbe  purpose  of  funding  Its 
outstanding  Indebtedness.  Granting  that  the 
water  contract  was  void,  as  charged,  never- 
theless tbe  dty  must  be  held  liable  for  what 
It  received  under  that  contract.  Brcnham  v. 
Water  Co.,  67  Tex.  566,  4  S.  W.  143.  The 
parties  agreed  on  the  value  of  the  water  fur- 
nished, so  the  right  to  recover  does  not  de- 
pend upon  that  Instrument  Tbe  execution 
of  these  notes  did  not  Increase  the  Indebted- 
ness of  the  dty,  because  when  they  were  de- 
livered the  old  debts  were  taken  up  and  ex- 
tinguished, and  the  new  notes  did,  not  create 
a  debt  against  the  dty,  which  required  the 
levy  of  taxes  to  provide  for  the  Interest  and 
sinking  fund.  Doon  Township  r.  Cnmmlns. 
142  U.  S.  372,  12  Sup.  Ct  220.  35  L.  Ed.  10«: 
City  of  Val  ParalBO  v.  Gardner,  97  Ind.  8,  49 
Am.  Rep.  416;  McNeal  v.  Waco,  88  Tex.  S3. 
33  S.  W.  322;  Corpus  Chrlsti  v.  Woessner,  58 
Tex.  462.  The  character  of  the  debt  was  the 
same  after  the  new  notes  were  Kiven  a«  be- 
fore. 

Tbe  Court  of  Civil  Appeals  fonnd  that  the 
current  expenses  of  the  dty  of  Tyler  for  the 
year  1889  exceeded  its  revenue,  and  plaintiff 
In  error,  under  tbe  tbirteentb  assignment  In 
tbe  application,  makes  a  statement  showing 
that  the  revenue  for  1889  was  not  snffid^ 
to  discbarge  the  current  expenses  for  that 
year;  but  under  no  one  of  tbe  assignments 
does  the  plaintiff  in  error  raise  tbe  qtiestioa 
that  for  the  years  in  wblch  the  water  wa>: 
used  by  the  dty  of  Tyler  the  current  ex- 
penses were  greater  than  the  current  reve- 
nue. The  making  of  a  contract  for  water  for 
a  number  of  years  to  be  delivered  In  the  fo- 
ture  did  not  create  a  debt  against  t^e  dtj. 
but  tbe  IlablU^  of  the  city  arose  upon  the 
use  by  It  of  tbe  water  during  each  yenr. 
Yal  Paralso  t.  Gardner,  before  cited.  It  is 
therefore  Immaterial  tbat  the  current  ex- 
penses for  1889  were  greater  than  the  cur- 
rent revenue  of  the  dty  ot  Tyler,  and  we 
shall  not  further  discuss  that  phase  of  tbe 
question. 

It  uppears  from  the  findings  of  ^ 
by  tbe  Court  of  CMI  Appeals  that  the  debts 
upon  which  recovery  was  allowed  were  con- 
tracted for  the  current  expenses  of  the  city 
of  Tyler  for  the  several  years  m^itioned  tn 
the  snid  statement,  and  the  presumptian  will 
be  indulged  that  the  current  revmue  for  eadi 
yonr  w  ns  sufficient,  If  it  had  beoB  collected 
and  properly  applied,  to  have  HqnMated  the 
current  expenses.  McNeal  T.  Vaco,  before 
cited.  It  appears  that  the  parties  to  tiie  con- 
tract Intended  that  the  sum  should  be  paid 
out  of  tbe  cttrroit  revenue  for  the  year,  and 
there  Is  nottalng  to  indicate  that  tbcr  OA  not 


89  Tex.  88,  33  8.  W.  322.  The  water  con- 
tract provided  that  tbe  paymenta  Bbonld  be 
made  quarterly  during  each  year,  and  we  see 
no  reason  to  believe  that  the  parties  Intended 
tbat  It  should  be  other  than  a  contract  pay- 
able during  tbe  year  for  which  It  was  con- 
tracted. It  It  were  held  that  a  elty  could  not 
make  a  binding  ctmtract  unless  at  tbe  time 
It  had  revenue  sufficient  to  dlacbarge  all  of 
Its  cDixent  expenses,  and  tbat  every  person 
-who  should  deal  wltti  It  must  do  so  at  his 
pan,  taking  tbe  chance  of  a  deficit  In  rev- 
enue^ it  would  be  absolutely  destructive  of 
the  power  of  every  city  In  the  state  to  carry 
cm  its  ordinary  governmental  affairs,  for  It 
Is  well  known  that  tbe  business  of  a  city  Is 
conducted  upon  tbe  basis  of  credit  and  de- 
pends mUre^  wtm  the  collection  ot  taxes 
from  time  to  time,  with  the  claims  for  cur- 
rent expenses  running  over  from  one  month 
to  anotber.  We  believe  that  such  a  contract, 
tbongb  not  paid  off  during  Qie  year  for  which 
It  was  made,  remains  a  valid  debt  against 
the  dty,  which  it  may  and  should  discbarge 
out  of  the  revenues  for  future  years  In  ex- 
ress  of  Its  current  expmses.  Corpus  Chrlstl 
T.  Woessner,  before  cited;  article  465,  before 
quoted.  In  the  case  of  Corpus  Cbrlstl  v. 
Woessner,  debts  contracted  for  several  dif- 
ferent years,  not  being  paid,  had  gone  over 
to  succeeding  years,  and  the  cliy  had  divert- 
ed its  fund  from  tbe  payment  of  Its  debts  to 
other  purposes.  In  (nrder  to  defeat  tbe  en- 
forcement of  the  claims  against  the  surplus 
of  current  revenue  for  eabseqnent  years  tbe 
city  passed  an  cHdlnance  practically  refusing 
to  pay  any  claim  which  was  contracted  prior 
to  a  given  date,  including  the  claim  sued  up- 
on, and  our  Supreme  Court  sustained  a  gen- 
eral judgment  against  tbe  city.  The  terms 
of  article  466  of  the  Revised  Statutes  of  1895 
confers  authority  upon  tbe  dty  council  "to 
provide  tor  funding  the  whole  or  any  part  of 
the  existing  debt  of  tbe  city,  w  of  any  fu- 
ture debt,"  showing  that  It  was  contemplated 
by  the  Legislature  that  the  Indebtedness  of 
cities  might  not  he  liquidated  by  the  rev- 
enues for  each  year,  but  would  accumulate 
against  such  corporations,  and,  to  enable 
them  to  fully  liquidate  their  debts,  the  power 
was  given  to  fund  all  such  indebtedness. 
ArUcle  466  of  tbe  Revised  Statutes  of  1895 
confers  up6n  cities  organized  under  the  gen- 
eral laws  authority  "to  appropriate  so  much 
of  the  revenues  of  the  dty,  emanating  from 
whatevw  source,  for  tbe  purpose  of  retiring 
and  discharging  the  accrued  Indebtedness  of 
the  city."  This  Is  direct  and  positive  au- 
thority toe  tbe  dty  to  use  Its  revenues,  both 
from  Its  ordinary  sources  of  taxation  and 
any  other  source  of  Incmne  that  it  might 
have,  fbr  tbe  pmpose  of  liquidating  and  dis- 
charging accrued  indebtedness,  which  must 
mean  debts  of  previous  years  and  not  of  tbe 
carrmt  year;  hence  It  cannot  be  true  that 


current  expenses,  lawful  at  the  time  tbat 
they  were  contracted,  continued  to  be  lawful 
after  the  expiration  of  the  year  for  which 
they  were  made,  and  afforded  sufficient  basis 
tw  rendering  judgment  against  the  dty, 
which  might  be  enforced  if  it  should  become 
possessed  of  property  or  funds  subject  to  tbe 
payment  of  such  debts. 

There  is  no  provision  of  law  which  requires 
a  dty  to  enact  an  ordinance  to  enable  its  of- 
ficers to  ocecnta  contracts  for  current  char- 
ges ot  the  adminlstratlcMi  of  its  affairs.  The 
Court  of  OlvU  Appeals  excluded  all  debts  for 
which  antbOTlty  was  not  found  in  the  min- 
utes of  the  cotmcU,  which  was  the  proper 
test  to  be  applied. 

This  suit  was  based  upon  the  notes  execut- 
ed by  the  city,  with  tbe  alternative  prayCT 
that.  In  case  recovery  could  not  be  bad  upon 
the  notes,  then  tbe  plaintiff  mlgbt  recover 
upon  the  constituent  indebtedness;  but  the 
Court  of  Civil  Appeals  entered  Judgment  up- 
on the  notes  executed  under  the  ordinance 
of  the  20tb  day  of  August,  1897,  and  not  up- 
on the  debts  for  which  those  notes  were  giv- 
en.  The  court  entered  into  an  examination 
of  the  consideration  upon  which  the  notes 
sued  on  were  issued,  and  determined  tbat  s 
number  of  tbe  claims  which  were  embraced 
were  illegal,  giving  to  the  defendant  a  .credit 
for  all  sucb  dalms  as  were  barred  >)y  limita- 
tion or  improperly  embraced  for  any  other 
reason.  The  court  properly  computed  limi- 
tation np<Mi  the  original  debts  up  to  August 
20. 1897,  when  they  were  funded. 

We  find  no  error  in  the  Judgmmt  of  tbe 
Court  of  Civil  Appeals,  which  Is  affirmed. 


MUMFORD  V.  STATH. 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  17, 

1904.) 

CRIMINAL  LAW— CARRYING  PISTOL— BVIDSNCB 
—MATERIALITY— RES  GEST.S^-RB- 
MARK  OP  COURT. 

1.  On  a  trial  for  carrring  a  pistol,  evidence 
of  conTersations  and  of  the  acts  of  third  par- 
ties preceding  the  discovery  that  the  accused 
was  carrying  a  pistol  is  immaterial. 

2.  On  a  trial  for  carrying  a  pistol,  evidence 
that  the  accused  took  a  pistol  from  anoth», 
and  attempted  to  put  it  In  Us  hip  pocket,  when 
the  witnesses  saw  another  pistol  In  the  pocket, 
was  admissible  as  a  part  of  the  transaction. 

3.  On  a  trial  for  carrying  a  pistol,  the  comt's 
remark  la  the  presence  of  the  jury  that  he  ad- 
mitted evidence  of  tiie  acts  of  another  person 
to  enable  the  Jury  to  determine  tbe  punishment, 
in  case  they  should  find  defendant  guilty,  was 
erroneous,  as  being  a  comment  on  the  evidaice* 

Appeal  from  Palo  Pinto  Coun^  Court;  W. 
B.  McConneH,  Judg& 

Frank  Mnmford  was  convicted  of  cnrrjtng 
a  pistol  in  violation  of  the  statute,  and  ap< 

peals.  Reversed. 

Crudglugton  A  Penlx,  for  aM>elIant  ^w- 
ard  Martin,  Asst  Atty.  Oen..  for  the  Rtate. 


erenlng  of  the  alleged  offenH,  Feasell,  wltb 
hlB  wUfl^  bad  gone  out  west  of  tlie  town  of 
Strawn  on  a  fishing  excursion.  WhUe  fishing 
they  obeerred  Sol  Pace  at  tbelr  bii{^.  He 
came  from  the  baggy  to  them,  and  ei^ged 
In  conversation.  The  conversation  Is  not 
stated.  The  three  went  to  the  boggy.  Bill 
of  exc^ttlons  was  reserved  to  the  introdnc- 
tlon  ot  this  testlmmy,  and  tlie  fnrtbw  fact 
that  while  at  the  buggy  Mrs.  Feaaell  uw 
appellant  and  a  man  named  Oiler  some  BO  or 
60  yards  aw^,  and  called  Qiem  to  come; 
that  they  came,  and  she  asked  defendant  who 
Face  was  (It  seems  that  np  to  this  time  tb^ 
had  not  ascertained  bla  name),  and  what  he 
was  doing  there,  and  what  right  be  bad  to 
Insnlt  Mrs.  Feanll.  lirs.  Feaadl  also  aaked 
defendant  If  be  vras  a  friend  at  Face's,  and 
would  he  take  Face  away,  and  not  let  him 
kill  her  hnstttnd.  Exception  was  reserved  to 
tbls  evidence,  because  it  was  Immatwlal  and 
prejudicial,  and  bad  a  tendency  to  Inflamft 
the  minds  of  the  Jury  agalnat  defoidant  on 
account  of  tbe  acta  of  Face,  wltb  which  de> 
fendant  la  not  shown  to  have  had  any  con- 
nection, and  that  In  no  way  tended  to  dft* 
termlne  tbe  fact  that  app^ant  was  carrying 
a  pistol.  Wltb  reteroice  to  tiie  occurrences 
prior  to  tbe  time  that  Pace  and  Feasell  and 
bis  wife  returned  to  Ihe  buggy,  po'baps  they 
bad  no  connection  with  flie  case;  but  th«e 
Is  nothing  shown,  except  tbe  mere  fact  that 
Pace  went  from  tbe  buggy  to  where  Feaaell 
and  Ids  wife  were,  and  returned  with  tiwm 
to  the  buggy.  We  do  not  see  what  effect  this 
testimony  could  have  bad  one  way  or  tbe  oth- 
er. What  occurred  at  the  buggy  while  de- 
fendant iras  there,  and  the  fact  that  Mm. 
Feas^  asked  tbe  questions  she  did,  perhaps 
really  had  little  to  do  with  tbe  case,  ao  far 
as  the  mere  fact  at  appellant  having  the  pis- 
tol was  concerned.  However,  it  waa  during 
this  conversation,  or  about  at  its  termina- 
tion, that  defendant  took  a  pistol  from  Face, 
and  nnderto<A  to  put  it  in  bis  right-hand  hip 
pocket  While  undertaking  to  put  the  pistol 
In  Ills  pocket,  witnesses  Feaaell  saw  another 
pistol  In  the  same  pocket  of  antellant  The 
fact  that  appellant  bad  taken  the  pirtol  from 
Pac^  and  was  trying  to  put  it  In  bla  pocket, 
is  so  connected  with  the  main  t&ct  la  the 
case,  to  wit,  that  these  wltoesses  saw  appel- 
lant's pistol  in  bis  pocket,  that  it  was  a  part 
of  the  transaction,  and  was  admlsdble  to  ex- 
plain why.  It  was  that  the  two  witnesses  saw 
appellanfa  pIstoL  Upon  another  trial  this 
portion  of  the  testimony  should  be  confined 
to  the  Immediate  facta  which  led  to  these 
witnesses  seeing  appellant's  pistol,  and  tbe 
prior  acts  should  be  excluded. 

Upcm  the  objectlm  of  appellant  to  tbe  In^ 
troductlon  of  tbla  testimony,  the  court  re- 
marked, in  tbe  presence  and  bearing  of  the 
Jury:  *<I  admit  in  evidence  all  that  was  said 
In  the  presence  and  hearing  of  defendant  by. 


d^ree  of  punishment  to  infilct  in,  tlito  caa^ 
should  th^  find  defendant  goil^  oC  eanylDg 
a  plated."  This  remaA  <tf  the  ooort  aboidd 
not  have  hem  indulged.  It  la  directly  for- 
bidden by  the  statute. ,  This  clearly  conveyed 
to  the  minds  of  the  Jury  that  the  court 
tjtought  this  should  enhance  tbe  piudahment 
above  tbe  mtailmum.  The  ponlahment  aaseai- 
ed  was  a  fine  of  $00,  $25  being  tbe  minlmmn 
punishment  In  ruling  upon  objectiona  to  fees- 
ttawHty,  in  regard  to  its  rejectioa  or  admis- 
sion, the  court  should  z^raln  from  BxprBSBhu 
any  opinion  in  regard  to  it  This  is  providfd 
by  statute. 

On  account  ot  tbla  error,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


HOWB  V.  BTATEL 
(Court  at  Orimiual  Appeals  at  Texas.  WA.  17, 
1004.) 

IJCENSB  TAX  — TRATBZJNa  HBDICAL  SPE- 
CIALIST—PAILURE  TO  PAT— PROSRCCnON- 
BVIDENCB  —  SUFFICIBNOT  —  ILATSRIALITT 
— ARGUMENT  OF  COUNSH^ 

1.  Where  a  prosecution  for  pDTSuiiif  tbe  oe- 
onpation  of  a  traveling  medicai  ^leciaiist  witb- 
oot  baring  paid  the  required  tax  was  baaed 
on  the  fact  that  defenaant  had  porsaed  tbe 
occnpation  in  a  certaia  year.  It  was  error  to 
admit  the  records  of  the  couuiussuNiers^  eHnl, 
Bbowlng  the  levy  of  the  tax  on  the  occnpatioa 
iu  question  for  a  prevfoas  year. 

2.  On  a  prosecation  for  pnrsolnr  tbe  occnpa- 
tion of  a  travdlng  medical  BpecialiBt  witbooc 
having  paid  the  required  tax,  it  was  error  for 
the  county  attorney  to  declare  to  tbe  jaiy  that 
tbey  were  trying  a  man  who  had  been  in- 
dicted all  over  tbe  conntry,  and  that  tbey 
CDold  jEniesB  it  was  for  violating  the  law  he  wai 
then  belDg  proseented  tor,  and  to  Inqaire  of 
the  jury  if  uiey  were  going  to  turn  a  man  of 
tbat  kind  loose,  there  being  nothing  la  tbe  evi- 
dence to  varrant  sncb  remarks. 

3.  On  a  prosecation  for  porstung  the  occn- 

Kdon  of  a  traveling  medical  BpecialiBt  wiUiont 
viiig  paid  the  required  tax,  some  of  the  state's 
wltoesses  testified  that  defendant  had  stated 
to  them  tiiat  he  was  a  traveling  specialist  bat 
defendant  denied  tbat  be  was  a  traveling  specia- 
list, and  the  only  facts  shown  relative  to  tbe 
question  was  that  after  taking  np  his  ntidatct 
at  a  certain  place  iu  the  county,  and  filinir  bis 
certificate  tbere,  he  removed  to  anotho'  place, 
where  be  kept  an  office  and  practiced  medicine. 
Held,  that  toe  evidence  was  insvffifdent  to  sus- 
tain a  conviction. 

Appeal  from  Clay  County  Oourt;  Jul  F. 

Carter,  Judge. 

George  M.  Howe  was  convicted  of  pur- 
suing the  occupation  of  a  traveling  medical 
specialist  without  having  paid  the  license 
tax,  and  he  appeals.  Reversed. 

Denny  A;  Taylor,  for  an»llant  Hivwazd 
Martin,  Asat  Atty.  Gen.,  for  tbe  State. 

HBNDORSON,  J.  Appellant  waa  eoavkS- 
ed  of  pnrsutog  the  occupation  of  a  medical 
spedaUi^  traveling  from  place  to  place  and 
practicing  his  profeaalon,  without  bating 
paid  the  license  tax  therefor. 


mlsslonera  court  in  evidence,  bUowihk  tne 
levy  of  Uie  occnpatton  tax  upon  the  occnpa- 
tlon  in  question  for  tbe  year  1902.  The  In- 
formation and  complaint  charge  the  commls- 
Blon  ot  the  offense  "<m  or  about  the  10th  of 
Febmary,  1908."  The  affidavit  was  made  on 
Febniax7  16r  180S,  and  the  Information  was 
filed  on  that  date.  As  far  as  we  are  able 
to  discover,  the  prosecution  was  based 
against  appelant  for  pursuing  the  occupa- 
tion In  1903.  Appellant  filed  his  certificate 
as  a  medical  practitioner  on  November  26, 
1902,  when  he  first  came  to  Bellevue.  in  Clay 
county.  The  prosecution  df>es  not  appear  to 
hare  proceeded  on  any  act  done  by  appel- 
lant nntll  he  came  to  Henrietta,  which  was 
some  time  In  February,  1908.  The  bill  of 
exceptions  shows  that  tbe  commissioners' 
court  levied  a  tax  for  the  year  lOOS  oa  the 
10th  of  February,  and  It  would  appear  that 
this  was  the  tax  for  which  ai^llant  was 
amenable,  and  not  the  tax  toT  1902.  Of 
coune,  It  the  i»oaecutlon  was  predicated  on 
appellant  belnc  an  Itinoant  physician  In 
Clay  county  for  the  year  1902,  the  record 
would  have  been  admissible,  otherwise  we 
fall  to  see  its  pertinency. 

We  do  not  believe  it  was  proper  for  the 
witness  Brown  to  have  testlfled  that  appel- 
lant bad  heeia  previously  convlctod  for  tbe 
same  offmse.  However,  tbe  court  racplalns 
tills  by  stating  how  tbe  testimony  came  to  be 
adduced,  and  perhaps  tbe  instruction  of  the 
court  OL  this  subject  may  have  cured  this 
raror. 

It  was  also  improper  for  tbe  county  attw- 
ney  in  bis  argoment  to  declare  to  the  Jury 
that  they  were  trying  a  man  who  had  been 
indicted  all  over  the  country,  and  that  they 
could  guess  it  was  tor  violating  the  law  he 
was  now  b^g  prosecuted  for,  and  "are  yon 
going  to  turn  that  kind  of  a  man  loose?** 
These  remarks  were  not  called  for  by  any^ 
thing  in  the  evMence,  and  were  calculated 
to  prejudice  appellanl^s  rights. 

We  have  examined  the  record  carefully, 
and  we  do  not  brieve  tbe  evidence  Is  suf- 
ficient to  sustain  this  conviction.  Some  of 
tbe  8tate*8  witnesses  show  tliat  an>ellant 
stated  to  them  that  be  was  a  traveling  spe- 
cialist; but  tbe  state  did  not  supplement  this 
all^^  statemoit  of  appelant  with  any  evl* 
dence  showing  the  truth  thoreof.  In  ect, 
all  that  was  riiown  in  connection  with  ap- 
pellant's practicing  was  bis  first  location  at 
Bellevue,  In  Clay  county,  tbe  filing  of  his 
medical  certificate  at  the  time,  and  bis  sub- 
sequent removal,  in  February,  1908.  to  Hen- 
rietta, and  his  practicing  there.  He  kept  an 
olllce  at  Henrietta,  and  practiced  bis  pro- 
fession of  medicine  there,  as  other  pbyst- 
clans.  There  was  no  evidence  of  his  travel- 
ing over  tbe  country  as  an  itinerant  physt- 
cian.  Appellant  himself  denied  tbe  state- 
ment attributed  to  him,  that  be  was  a  trav- 
eling specialist,  and  testified  to  facts  which 


the  state,  it  occurs  to  us  that  tbe  testimony 
falls  for  short  of  estabUsbtng  beyond  a  rea- 
sonable doubt  that  appellant  was  in  the  prac* 
tice  of  medicine  as  a  specialist,  and  was 
going  from  place  to  place,  traveling  over  the 
state,  pursuing  his  occupation.  The  facts 
stated  bring  him  clearly  within  the  rule  laid 
down  in  Hairstou  v.  State,  36  Tex.  Or.  R. 
470,  87  8.  W.  8S8.  and  BroUes  V.  State.  68 
S.  W.  68B,  S  Tex.  Ot  Rep.  281. 

It  Is  not  necessary  to  dlscusfl  €fOuit  assign- 
ments, but  for  those  pointed  out  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


ALLISON  V.  STATB. 
(Court  of  Orlndnal  Appeals  of  Texas.  Feb.  17, 

1904.) 

BRIBBRTHSCFFICIBNCY  OF  INDIOTMHNT— NAME 

OF  OFFICE. 

1.  Uader  Const.  U.  S.  art.  1,  S  2,  designating 
membership  in  Congress  as  the  office  of  "rep- 
resentative," an  indictment  for  bribery  at  a 
primary  election  to  nominate  a  candidate  tfawe- 
lor,  which  alleges  that  a  certain  named  person 
was  a  candidate  "for  the  office  of  congress," 
is  f fttally  defective. 

Ap[>eal  from  Limestone  County  Court;  A. 
J.  Harper,  Judge. 

A,  A.  Allison  was  ccmvicted  of  bribery,  and 
appeala  Beversed. 

Howard  Martin  Asst  Atty.  Gen.,  for  the 
State. 

BBOOK8,  3.  Appellant  was  fined  $20  i^ 
on  c(mvictlon  under  indictment  charging  anb- 
stantlally  aa  toUawe:  That  on  ot  about  the 
14th  day  of  June,  190%  A.  A.  Allison  "did 
thai  and  tAme  unlawfully  and  corrupt^  offer 
to  bribe  and  did  bribe  John  Shipi^  who  was 
then  and  there  a  qualified  voter  at  a  primary 
election,  and  did  then  and  th<ere  unlawfully, 
willfully,  and  comiptly  offer  to  give  and  did 
give  to  aaid  JcSm  Shlpp  the  sum  <tf  three 
dollars,  in  .money  Oawfnl  and  current  money 
of  the  United  States  of  America),  for  the 
purpose  of  Influencing  the  said  John  Shijv 
at  such  election  to  vote  and  cast  his  vote  at 
such  election  tar  B.  F.  Prince,  who  was  tbea 
and  there  a  candidate  fw  the  <^ce  of  con- 
gress; tbe  said  primary  electira  b^g  au- 
thorized by  law,  and  belug  a  primary  elec 
tlon  held  by  authority  of  the  Democratic  par^ 
ty  on  the  14th  day  <^  June.  1902,  In  all  elec- 
tion predncte  In  Limestone  county,  for  the 
purpose  of  nominating  a  candidate  for  Con- 
gress," etc.  Appellant  made  a  motion  to  quash 
the  indictment  on  the  ground  that  th«e  Is  no 
such  office  as  "congress"  known  to  the  law. 
In  ordinary  parlance,  where  a  candidate  Is 
elected  as  the  representative  of  tbe  people 
of  a  district  of  a  state  to  Congress,  he  Is 
known  and  designated  as  "ctmgressman,"  or 
"a  candidate  for  C<mgress"  while  running. 
But  in  law  there  is  no  sudh  office  as  "con- 
gress.** Nor  can  an  election  be  held  to  elect 


Jnron  were  not  in  the  habit  of  attending 
court,  or  even  though  he  might  believe  bis 
method  of  selecting  Jnrois  woold  be  a  bet- 
ter method,  In  that  better  material  for  Jury 
■errice  might  thereby  be  selected.  The  right 
of  trial  by  Jury  stands  upon  a  higher  plane 
than  tsjfeOieacy;  and  fair  trial  by  ivif 
means  a  Jury  selected  according  to  the  law 
regulating  their  selection  aad  impanelment 
We  therefore  hold  that  appellant  was  dented, 
by  the  Intmtlonal  action  of  the  Judge,  of 
OtB  right  of  trial  by  a  legal  Jury. 

In  view  of  another  trial,  if  tbe  evidence 
ivesents  itself  In  the  same  condition  as  that 
now  before  us,  we  hold  It  would  be  compe>, 
tent  for  the  state  to  Introduce  evidence  of 
other  sales,  in  order  to  Illustrate  appellant's 
method  of  selling  wine.  He  claims  to  have 
sold  the  wine  in  question  for  sacramental 
purposes.  Defendant  might  clahn,  as  it  ap- 
pears he  did,  that  he  was  deceived  In  this 
one  Instance;  but  when  It  was  shown  tlut  he 
was  in  the  habit  of  selling  wine  to  boys  for 
sacramental  purposes,  and  taking  a  certifi- 
cate from  them  to  that  efTect,  his  defense  of 
good  faith  would  suffer  serious  impairment. 

It  is  not  necessary  to  notice  other  assign- 
ments. On  account  of  the  refusal  of  the 
court  to  quash  the  Jury,  which  was  selected 
In  violation  of  law,  the  Judgment  la  reversed, 
and  the  cause  remanded. 


OI^SS  V.  STATBL 
(Court  of  OrlmlDal  Appeals  of  Texas.  Feb.  17, 
1901) 

PASSINQ  COUNTBRFBIT  COIN. 

1  Under  Pen.  Code  1901,  art.  557,  declaring 
one  suilty  of  cotrnterfeitiDg,  who,  with  Intent 
that  the  coin  be  passed,  alters  a  coin  of  lower 
valne  80  as  to  make  It  resemble  a  coin  ot 
higher  value;  article  559,  providing  that  the 
resemblance  between  the  true  and  the  fSlse 
coin  need  not  be  perfect,  to  constitute  coanter- 
felting;  and  article  661,  dectariug  a  punishment 
for  passing  as  trae,  wiUi  intent  to  pass  as  true, 
any  counterfeit  coin,  knowing  it  to  be  coonter- 
feit-H>ne  who  passes  as  a  dime  a  cent  merely 
covered  with  a  wash,  giving  It  the  color  of  a 
dime,  may  be  convicted  of  passing  a  counter- 
feit coin. 

Appeal  from  District  Court,  Hill  Coun^; 
W.  Polndezter,  Judge. 

John  fllasa  appeals  fmn  a  conviction.  Af- 
flmied. 

Douglass  &  ShurtllfT  and  Bounds  &  Hart, 
fw  appellant  C.  F.  Greenwood,  Co.  Atty., 
B.  T.  Cummings,  Asst  Co.  Atty.,  and  How- 
ard Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Awellant  was  convlet- 
ed  of  knowingly  passing  a»  true  a  counterfdt 
coin,  the  penalty  assessed  being  two  years 
In  tbe  penltenttory.  The  proof  shows  that 
it  was  a  copper  cent,  changed  by  some  cb^ni- 
cil  process  to  resemble  a  lO-cent  piece;  that 


getfaer.  Defmdant  went  into  the  store  of 
Forrester  in  the  early  part  of  tlut  night, 
stated  he  wanted  change  for  a  dime,  and 
handed  Forrester  what  he  to<A  to  be  a  dime. 
He  i^ve  lilm  two  nickels  In  exdianfe  for 
the  dime;  Fwrester  tmmed  to  place  tte 
money  in  the  drawer,  and  noticed  as  he  did 
80  that  defendant  went  out  of  tbe  bouse  In 
a  ran.  He  immediately,  lotted  at  tbe  dooq 
defendant  bad  given  him,  and  nw  It  was  a 
copper  eeat,  tbe  color  of  It  being  changed  ss 
as  to  kx*  like  a  dlmew  Def«idant  caDed  tt 
a  dime,  and  asked  for  cliange  for  a  dimt 
Immediately  upon  discoraing  the  cbe^  F«f^ 
rester  went  to  tbe  sidewalk,  and  hallooed  to 
defendant  two  or  three  times  to  stDp.  B» 
finally  did  so,  and  came  back,  meeting  Fte- 
rester.  Fwrester  told  him  that  tbe  dime  be 
bad  given  him  was  a  copper  cent,  and  want* 
ed  him  to  return  his  money.  Appellant  Im- 
mediate returned  tbe  two  nickels^  and  For- 
rester gave  appellant  tbe  copper.  A^dlaat 
loolved  at  the  c(H>per  and  said,  am  a  sm 
of  a  bltcb!"  The  copper  he  gave  FoRCSta' 
"was  colored  like  silvw,  and  looked  like  a 
dime."  The  sheriff  went  In  pursuit  oC  de- 
fendant and  Johnson,  and  finally  arrests 
them,  and  found  some  copper  cents  on  then. 
'The  coppers  were  bright,  like  sliver.**  but 
the  bright  appearance  had  partially  rubbed 
off.  They  resembled  dimes,  and  did  not  look 
as  much  like  them  as  they  had  b^iore  tbey 
had  been  rubbed  off.  "I  got  a  bottle  of  stdt 
that  Ur.  Treadw^l  turned  over  to  ns,  ani 
turned  It  ov^  to  the  county  attorney.  I  bad 
some  exi>erienoe  with  the  Uqnld  In  the  bottle 
Mr.  Treadwell  bad.  In  applying  it  to  copper 
cents.  I  put  it  on  them,  and  then  rubbed  tbe 
copper  with  a  piece  of  paper,  and  it  tnmed 
them  the  color  of  a  dime,  and  made  tbe  cop- 
pers look  like  a  new  silver  dime.  I  treated 
the  coppers  with  the  stuff  several  times,  and 
It  had  the  same  effect  every  time.  Dont 
know  what  ttie  stuff  was,  but  it  lodced  like 
quicksilver."  On  cross-examiDati<m  this  wit- 
ness says:  "There  is  a  difference  in  color  be- 
tween a  dime  and  one-cent  piece.  A  copper 
Is  y^ow,  and  a  little  larger  than  a  dime. 
There  Is  a  difference  between  the  edge  of  a 
C(9per  and  a  dime.  A  dime  Is  mUled  on  the 
edges,  and  has  a  woman's  head  mi  one  side, 
and  reads,  'One  Dime'  on  the  other  side;  and 
a  copper  caA  lias  an  Indian's  head  on  tt 
The  reading  matt^  on  the  coppw  waa  not 
changed.  When  the  fluid  waa  applied  to  the 
coppers,  It  made  them  took  like  dimes.  After 
that  stuff  was  applied  to  the  coppers,  it  is  a 
fact  that  you  could  detect  they  were  not 
dimes  if  you  examined  them  closely.**  It  is 
contended  tbls  evidence  is  not  sufficient  to 
support  the  Judgment  of  cmvlction.  Articte 
Fen.  Code  1901,  provides:  "He  Is  guilty 
of  counterfeiting  who  makes,  in  the  sem- 
blance of  true  gold  or  silver  coin,  any  cohi 
of  whatever  denomlnatbMi,  having  In  Its  oom- 


such  true  coin,  with  Intent  that  the  same 
should  be  passed  In  this  state  or  eiaawheee." 
Article  5S8:    "He  Is  also  guilty  of  coontev- 
feitlog  who,  with  like  Intent,  altera  any  cdn 
of  lower  valae  so  as  to  make  It  resemble  coin 
of  higher  valne."   Article  559:   "The  resem- 
blance between  the  tme  and  the  false  coin 
need  not  be  perfect  to  constitute  the  offense 
of  coimterfeltlng."   Article  561  provides  the 
punishment  against  those  who  shall  pass  or 
oCTer  to  pass  as  tme,  or  bring  Into  this  state 
with  Intent  to  pass  as  true,  any  counterfeit 
coin,  knowing  the  same  to  be  count^elt, 
etc.   We  bellere  the  eTldence  Is  snffldent  to 
bring  It  within  the  provisions  of  the  statutes 
cited.   If  the  Imitation  or  resemblance  Is 
such  as  Is  capable  of  Imposing  on  persona  of 
ordinary  observation,  this  would  be  suffi- 
cient; and  It  la  further  sufficient  if  the  al- 
leged connterfeit  coin  bears  such  resemblance  j 
or  likeness  to  the  genuine  as  to  be  calculated  | 
to  deceive  an  honest,  sensible,  and  unsus-  | 
pectlng  man  of  ordinary  observation  and  j 
care,  dealing  with  men  supposed  to  be  hon-  \ 
est   This  resemblance  of  the  counterfeit  | 
coin  to  the  genuine  must  be  sufficiently  ' 
strong  to  deceive  persons  exercising  ordinary  I 
care.   7  Araer.  &  Eng.  Ency.  of  Law  (2d  Ed.)  \ 
877;   U.  S.  V.  Morrow,  4  Wash.  O.  C.  733,  '[ 
Fed.  Cas.  No.  15,819;  United  States  v.  Mitch-  ! 
ell  Baldw.  V.  .S.  860,  Fed.  Cas.  No.  15,787; 
U.  S.  V.  Abrams  (C.  C.)  18  Fed.  823,  21 
Blatchf.  553;  Dement  v.  State,  2  Head  (Tenn.)  ; 
BOS,  75  Am.  Dec  747;    United  States  v. 
Sprngue  (D.  O.)  48  Fed.  828;  United  States 
T.  Hopkins  (D.  C.)  26  Fed.  443.   It  Is  not  nec- 
essary that  the  counterfeit  be  exact  In  its 
similitude.   It  Is  enough  that  the  shnllarlty 
In  the  likeness  Is  sufficient  to  deceive  a  man 
of  ordinary  observation.    See,  also,  U.  S.  v. 
Otey  (C.  C.)  81  Fed.  68,  12  Sawy.  4ja  The 
Intent  of  appellant  to  defraud  Is  placed  be- 
yond any  question.   The  coin  was  passed  at 
night,  and  under  circumstances  that  led  the  ' 
■witness  Forrester  to  believe  It  was  a  dime,  j 
It  tud  the  appearance  of  a  dime,  and  was  j 
passed  by  appellant  as  a  dime.    Under  these  ! 
circumstances.  It  was  sufficient  to  deceive  ' 
any  honest,  unsuspecting  man  of  ordinary  ot>- 
servation,  dealing  with  another  supposed  to 
be  honest.   Under  the  circumstances  detail- 
ed in  the  testimony,  it  bad  the  effect  and  pur-  . 
pose  intended  by  appellant   Our  statute  has  i 
expressly  provided  that  the  resemblance  be-  i 
tween  the  true  and  the  false  need  not  be  per- 
fect, to  constitute  the  offense  of  counterfeit- 
ing.   So,  under  that  statute,  we  believe  the  . 
evidence  Is  sufficient   While  It  was  not  a  i 
tme  representation  of  a  dime,  it  was  suffi- 
cient to  Impose  upon  any  ordinary  man  In 
ordinary   transactions,    and   the  evidence 
brings  it  within  the  rule  set  out  in  our  stat- 
ute. 

No  error  appearing  in  the  record,  the  Judg- 
ment 1>  ftflkmed. 


luonrc  oi  unmmai  JLppeais  oi  'J.'ezas.   reo.  xi, 
1804.) 

UURDBR-HANNBR    OF  KILUNO— BVIDBNCA- 
CONPBSSION— 8UPPICIBNCT— SBVBRANCB 
—TRIAL  OF  ACCOHPUGB. 

1.  In  a  prosecution  for  murder,  a  motion  tor 
a  severance  in  order  that  a  persoD  indicted  as 
accomplice  for  encouraging  the  act  to  be  done, 
though  not  present  at  the  killiug,  should  be 
tried  first,  should  have  been  graated. 

2.  Under  an  indictment  charging  murder  hj 
striking  with  an  ax  or  stabbing  with  a  knife, 
the  mere  confession  of  defendaut  is  Insafflcient 
to  prove  that  deceased  was  killed  In  the  man- 
ner chained  in  the  Indictment. 

Appeal  from  District  Court,  Hendvson 
County;  John  Y.  Gooch,  Judge. 

Jhn  D.  FoUls  was  convicted  of  murder,  and 
appeals.  Beversed. 

BicbardsoQ  ft  Watkins  and  Ouy  Oreen,  for 
appellaot  ^ward  Martlii;  Aast  Atty.  Qea., 
for  tbe  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  of 
murder  In  the  first  degree,  with  the  life  sen- 
tence assessed  as  the  punishment.  Tbe  in- 
dictment contains  two  counts:  First,  that 
the  homicide  occurred  by  striking  deceased 
with  an  ax;  and,  second,  by  striking  with  an 
ax  and  stabbing  and  cutting  him  with  a 
Imife.  When  the  case  was  called  for  trial, 
a  motion  for  severance  was  made  on  tbe 
ground  that  appellant  desired  Dock  Bninson, 
who  bad  been  Indicted  as  an  accomplice, 
should  be  first  placed  upon  trial.  When  this 
application  was  filed,  the  district  attorney, 
by  permission  of  the  court,  dismissed  the 
case  against  Brunson.  The  bill  is  further 
explained  by  stating  that  appellant  was  In- 
dicted for  killing  Hamp  McDonald,  and  Bran- 
son was  Indicted  for  encouraging  the  act  to 
be  done,  but  was  not  present  at  the  kltliug, 
so  far  as  alleged  or  proved.  Appellant  then 
asked  for  a  postponement  or  continuance  of 
the  case  on  account  of  the  absence  of  Brun- 
son, who  was  sick  and  unable  to  attend  the 
triaL  This  was  contested  on  the  ground  that 
the  witness  Brunson  was  an  unpardoned  con- 
vict, and  appellant  demurred  to  this  contest 
on  the  ground  that  the  court  did  not  have  the 
best  evidence  of  said  witness'  conviction. 
This  Is  qualified  by  the  statement  that  the 
witness  Brunson  was  within  100  yards  of  the 
courthouse,  and,  upon  oath  before  the  court, 
stated  be  had  been  sick,  but  was  able  to  be 
brought  Into  court  to  testify,  and  the  court 
offered  to  have  him  brought  before  the  Jury 
and  on  the  trial,  and  It  was  for  this  reason 
that  the  motion  for  postponement  was  over- 
raled;  and  the  court  did  not  hold  or  rule  that 
he  was  Incompetent  or  disqualified  from  tes- 
tifying, nor  that  the  evidence  offered  by  the 
state  was  sufficient  to  show  this.  In  fact, 
he  had  been  granted  a  pardon.  Taking  the 
case  as  it  Is  presented,  it  may  be  stated  that 
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uaa  lormea  no  sncn  opiniooB  as  wouia  anecc 
their  verdict,  and  that  tbe  opiDion  the^  had 
formed  was  ooly  such  as  OTcry  man  woald 
form,  based  merely  on  ramor,  challeages  for 
caase  were  properly  OTerniled. 

2.  Id  a  proaecutioo  for  mtirder,  the  proaecot- 
inar  attomer  told  the  Jury  that,  it  they  ao* 

auitted,  ft  would  cause  more  murder;  and, 
loiigh  defendant's  counsel's  objection  and  re- 

Jiiest  that  the  lanfpiage  be  withdrawn,  and  the 
iiry  be  Instructed  not  to  consider  the  same, 
were  OTerruled^  no  special  char^  was  requested, 
reqiUrinK  the  jury  to  disregard  the  argament. 
Beti  not  to  be  sufficiently  prejudicial  to  au- 
thorize reversal. 

3.  In  a  pnnecntion  for  murder,  an  instructlou 
that  defendant  was  a  competent  witness,  aud 
that  the  jury  were  the  sole  judges  of  his  testi- 
mony, and  should  weigh  It  as  they  would  that 
of  any  other  witness,  was  properly  refused,  be- 
cause singling  out  defeiidant'A  testimony. 

4.  In  a  prosecution  for  murder,  a  charge  that 
"the  testimony  relating  to  former  indictments 
against  the  defendant  was  admitted  for  the 
sole  purpose  of  afEectiog  the  defendant's  cred< 
ibility  as  a  witness"  diq  not  constitute  revenl- 
ble  error,  on  tbe  ground  that  it  failed  to  in- 
form the  jury  that  they  should  consider  such 
testimony  for  no  other  purpose  than  as  af- 
fecting defendant's  credibility. 

5.  Mere  Intent  and  purpose  to  provoke  a  dif- 
ficulty as  a  pretext  for  killing  a  person  do  not 
deprive  the  slayer  of  the  right  of  self-defense, 
if  he  does  no  act  at  the  time  of  the  difflcultr 
which  provokes  it. 

6.  In  a  prosecution  for  murder,  a  charge.  In 
relation  to  self-defense,  that,  if  the  purpose  of 
defendant  in  arming  himself  was  to  protect  him- 
self against  another,  with  no  purpose  to  attack 

^  deceased  or  provoke  a  difficulty  with  him  for 
the  purpose  of  killiug  him,  defendant  would  be 
Justified  if  deceased  did  attack  him  in  such  a 
mannor  as  to  produce  a  reasonable  apprehen- 
rioD  of  danger  ^'of  his  life  or  serious  bodily  in- 
jury."  Actual  attack  was  made  by  deceased  on 
defendant.   Held,  that  defendant  could  not  com- 

Slain  of  the  charge  on  the  ground  that  It  limited 
is  right  of  seic-defenx?  to  an  attack,  and  not 
to  apparent  danger. 

7.  Where  it  appeared  on  application  for  a 
change  of  venue  in  a  homicide  case  that  there 
was  local  prejudice  in  the  town  where  the  kill- 
ing occurred,  but  that  outside  the  town  there 
was  no  prejudice  precluding  a  fair  trial  In  that 
county,  the  court  was  not  authorized  on  appeal 
to  intt^rfere  with  the  discretion  of  the  trial 
court  in  refusing  to  cliange  the  vraue. 

Appeal  from  District  Ooort,  Caldwell  Coun- 
ty. 

J.  D.  Tardy  was  convicted  ot  murder,  and 
appeals.  Reversed. 

W.  K.  Baylor  and  Moore,  He&rrell  &  Moore, 
for  appellant.    Howard  Martin,  Asst.  Atty. 

Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  tbe  second  degree,  and  bis  punish- 
ment assessed  at  conflnement  In  the  peniten- 
tiary for  a  term  of  five  years. 

Bill  of  exceptions  No.  1  complains  that, 
during  the  selection  of  the  jury,  Lee  Bear  and 
Jiia  Taylor  were  duly  and  legally  summoned 
talesmen  after  tbe  exhaustion  of  the  special 
venire,  and  were  each  asked  the  following 
question  by  appellant's  counsel:  "Whether 
he  hnrt  formed  an  opinion  as  to  tbe  guilt  or 
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what  be  had  heard  ot  tbe  case,  and  each 
Juror  answered  In  tbe  afflrmattve— that  be 
had  formed  an  opinion.  And  each  Juror  was 
further  asked  If  tt  would  require  other  and 
different  evidence  to  change  bis  opinion. 
Each  answered  It  would."  Whereupon  de- 
fendant's counsel  challenged  each  said 
Jurors  for  cause,  and  tbe  conrt  orermled  tiie 
challenge,  and  compelled  defmdant  to  per- 
emptorily cballenge  said  two  Jurors.  And  de- 
fendant took  two  other  Jurors,  to  wit,  Jim 
aichburg  and  Dick  Winfrey,  whom  be  would 
have  challenged  peremptorily  but  for  his  chal- 
lenges having  been  exhausted  by  tbe  action 
of  the  court  In  declaring  tbe  two  Jurors  Bear 
and  Taylor  qoallfled  Jurors.  Tbe  court  ap- 
iroved  this  bill,  with  the  following  e^lana* 
tlon:  "Tbe  court  bad  already  asked  the  two 
Jurors  tbe  statutory  question,  and  In  answer 
to  which  tbey  said  tbey  bad  formed  no  such 
opinions  as  would  In  any  way  affect  ttae^ 
verdict,  and  such  oplirion  as  tbey  bad  formed 
was  only  such  as  every  man  would  form, 
based  merely  upon  rumor.  And  the  court 
fui'tber  asked  each  of  said  Jurors  If  there 
was  established  in  their  minds  sncb  an  opin- 
ion, from  hearsay  or  otborwlse,  as  would  in- 
fluence their  Tordlct,  and  each  answered  they 
bad  not  Each  of  said  Jurors  answered  that 
nothing  that  tbey  had  heard  would  influence 
them  in  their  verdict  And  tbe  court,  be- 
ing of  opinion  that  each  of  said  Jurors  was 
impartial,  and  had  no  such  opinion  as  would 
Influeuce  their  verdict,  ruled  tbey  were  quail- 
fled  to  serve  as  Jurors."  The  explanation  of 
the  court  shows  there  was  no  error  in  tbe 
ruling. 

Bill  of  exc^ona  No.  4  complains  of  tbe 
following  language  used  by  tbe  district  at- 
torney in  closing  bis  argument  to  the  jury: 
"Gentlemen  of  the  jury,  you  acquit  this  de- 
fendant on  these  facts,  and  It  will  cause 
more  murders  to  follow."  To  which  state- 
ment of  counsel,  defendant  objected  by  bis 
attorney,  and  asked  that  said  language  be 
withdrawn  from  the  Jury,  and  that  the  Jury 
be  Instructed  not  to  consider  the  same,  which 
objection  was  overruled,  and  defendant  ex- 
cepted. No  special  charge  was  requested  by 
appellant  requirlug  the  jury  to  disregard  this 
ai-gummt  We-  cannot  say  It  Is  of  such  a 
character  as  would  necessarily  prejudice  ap- 
pellant to  socb  an  extent  as  would  authorize 
a  reversal. 

Appellant  asked  tbe  court  to  give  the  fol- 
lowing charge:  "You  are  further  Instructed 
In  this  cause  that  defendant  la  a  competent 
witness  In  bis  own  behalf,  and  you  are  the 
sole  Judges  of  Ills  testlmraiy,  and  you  should 
judge  end  weigh  it  as  you  would  the  testi- 
mony of  any  other  witness."  HiIs  charge 
was  refused.  In  this  there  was  no  error.  It 
Is  never  proper  for  the  conrt  to  single  out 
the  testimony  of  any  witness,  and  give  a 
charge  similar  to  the  (xie  asked.  Defendant's 
testimony,  under  the  law,  stands  as  au>-  other 


Ill  uluuuu  Lvr  new  tniu,  itypt^utiui  vma- 
pluiQs  of  tbe  Mlowisg  portion  oC  the  courtfs 
cbBTge:  "Tbe  testimony  relating  to  fOTmer 
Indtctments  against  tbe  defeodant  was  ad- 
mitted for  the  sole  purpose  aa  It  relates  to 
tbe  credibility  of  tbe  defendant  as  a  wit- 
ness." Tbe  objection  to  said  charge  being 
that  the  same  failed  to  instruct  tbe  Jury  that 
Biicli  evidence  was  Introduced  and  admitted 
for  tbe  sole  purpose  of  affecting  defendant's 
credibility  as  a  witness,  and  should  be  con- 
sidered by  them  for  that  purpose  alone.  The 
record  shows  that  defendant  had  been  pre- 
viously tried  In  Arkansas  for  murder  and  ac- 
quitted, and  bad  also  been  previously  char- 
ged with  various  thefts  and  acquitted.  The 
court  in  tbe  above  charge  tells  the  Jury  that 
the  testimony  can  be  considered  toe  tbe  sole 
purpose  of  affecting  his  credibility.  We  take 
It  that  this  cannot  be  construed  otherwise 
than  as  a  statement  that  It  can  be  considered 
for  no  other  purpose.  However,  it  is  better 
and  proper  to  so  state,  as  appellant  Insists. 
If  the  Jury  can  consider  It  but  for  one  pur- 
pose, it  necessarily  limits  it  to  that  purpose. 
We  do  not  think  there  la  such  error  in  the 
charge  complained  of  authorising  a  reversal. 

Appellant  also  objects  to  Oie  following  por- 
tion of  the  courtfa  charge:  "Upon  the  sub- 
ject of  self-defense,  yon  are  further  charged 
that  If  you  bellere  from  the  eiiAenee,  be- 
yond a  reaacMUble  doubt,  that  defendant  arm- 
ed himself,  with  the  Intent  and  purpose  to 
provoke  a  difficulty  with  the  deceased,  as  a 
pretext  for  killing  him;  and  if  you  further 
believe  from  tlie  evidence  beyond  a  reason- 
able •  •  •  that  defendant,  with  malice 
express,  as  before  defined,  did  shoot  and  kill 
D.  L.  Thompson,  though  his  own  life  or  se- 
rious bodily  Injury  was  threatened  In  such 
difficulty,  then  defendant  would  not  be  enti- 
tled to  tbe  plea  of  self-defense,  but  such 
killing  would  be  murder  In  the  first  degree." 
This  charge  is  erroneous,  and,  under  all  the 
authorities,  it  Is  laid  down  that  bare  intent 
and  purpose  to  provoke  a  difficulty  does  not 
dq;>rlve  defendant  of  the  p«f  ect  right  of  self- 
defense.  He  must  do  some  act,  or  something 
at  tbe  time  of  the  difficulty  that  does  pro- 
voke the  same.  For  a  discussion  of  this 
question,  see  Matthews  t.  State  (Tex.  Cr. 
App.)  58  S.  W.  87. 

Appellant  also  complains  of  tbe  following 
charge:  "But  If  the  purpose  of  defendant  in 
arming  himself.  If  such  be  the  fact,  was  to 
protect  himself  against  another,  wlUi  no  pur- 
pose to  attack  the  deceased  or  to  provoke  a 
difficulty  with  blm  for  the  purpose  of  killing 
him,  then  defendant  would  be  justlfled,  if  the 
deceased  did  attack  him  In  such  a  majaur 
as  to  produce  In  his  mind  a  reasonable  appre- 
hension of  his  life  or  s^oua  bodily  Injury, 
as  before  defined  and  Instructed."  ^pel- 
IauVb  objection  to  tlils  charge  ia  because  the 
same  Umtts  appellant's  right  of  self-defense 
to  en  attack  by  deceased,  and  not  to  appai-ent 


purpose  In  arming  himself.  The  evideoce  oc 
the  part  of  appellant  shows  an  actual  attack 
was  made  by  deceased  uptm  appellant,  and 
hence  this  portion  of  the  charge  is  p^tinem 
to  the  evldmce  introduced.  As  stated  above, 
the  purpose  of  defKidant  In  arming  himself 
Is  not  an  Incrimlnative  fact  per  se,  what 
the  Issue  of  provoking  the  difficulty  la  In 
question.  But  be  must  do  some  act  at  tbe 
time  to  provoke  the  difficulty,  before  the  hue 
fact  of  preparation  would  in  any  sense  tottelt 
his  right  ot  self-defense.  However,  the  court 
tells  tbe  jury  here  that  If  be  did  arm  himself 
without  any  such  purpose,  and  deceased  at- 
tacked him,  he  ifould  have  the  perfect  right 
of  self-defense.  We  cannot  see  bow  appellant 
can  Justly  complain  of  this  charge^ 

Tbe  only  other  oror  assigned  which  we 
deem  necessary  to  juss  upcm.  Is  tbe  failure 
of  the  court  to  change  tbe  venue.  Tbe  bill 
presenting  this  matter  la  quite  Tolomlnons. 
A  careful  reading  thereof  does  not  convince 
us  that  the  court  committed  any  error  in  le- 
fuslng  to  change  tbe  venue.  It  shows  local 
prejudice,  as  we  understand.  In  tbe  town  ot 
Lockhart,  where  tbe  killing  occurred;  bnt, 
outside  of  that.  It  does  not  appear  that  sncb 
a  degree  of  prejudice  existed  as  predoded  a 
fair  and  impartial  trial  of  de-fendant  in  that 
coimty,  and  does  not  preset  sucb  a  state 
of  facts  as  would  authorize  as  to  interfere 
with  the  discretion  of  the  trial  conrt  In  tbew 
matters. 

For  the  enw  pointed  out,  tiw  Judcment  ii 
reroned  and  the  cause  rMnanded. 


CLARK  T.  STATBL 
<OoDrt  of  Ciiminal  Aweals  of  TeniL  VA.  IT, 

1901) 

DISTURBINQ    RBLIOIOOS  WOBgglP— DCSmPC' 
TION-NATUBE  OF  OFFENSB— PUNISH- 
HBNT— HARULBSS  KRROR. 

1.  To  constitute  the  offense  of  distarfaing  n- 
Ugioas  worship,  it  Is  not  necessary  that  era? 
one  in  the  boose  be  disturbed,  but  the  distmb- 
ance  of  a  considerable  part  of  the  coogregatia 
by  a  noise  audible  all  over  the  bonae  is  a  viola- 
tion of  the  statute. 

2.  In  a  prosecntiou  tia  disturbing  raligiow 
worship.  In  which  the  evidence  showed  that  tbe 
diBturbance  occurred  In  the  bodseb  defendant 
was  not  prejudiced  br  a  charge  that  he  would 
be  guilty  if  ne  dlitorbed  the  consregation  in  or 
out  of  the  hoDse. 

3.  In  a  prosecution  for  distorbing  rdigiaei 
worsblp,  emx  In  diarging  as  to  punisiunot 
under  Fen.  Code  1896^  art  193.  which  allowed 
fine  and  Imprisonment,  instead  of  uada-  Acts 
25th  Leg.  p.  102,  c.  78,  allowing  a  fine  oulr,  did 
not  prejuoice  defendant,  where  the  Jury  aa- 
sessed  only  the  lowest  ponlshment  by  fine. 

Appeal  from  Bastland  County  Conrt:  & 
A.  Bryant,  Judge. 

John  Clark  was  convicted  of  dlstarMnc 
religious  worsblp,  and  appeals.  Affirmed. 

f  L  Sa«  DtstartMBCM  ot  PnbUe  AsMOUm  wi. 
Cut.  Die  1  «. 


ed  of  disturbing  religious  worslilp,  and  bis 
ponlsbment  assessed  at  a  fine  of  $2S;  hence 
this  appeal. 

Appellant  assigns  as  error  tbe  charge  of 
the  court  to  tbe  effect  that  if  they  believed 
appellant  willfully  disturbed  the  cengrega* 
tlon,  or  aii7  part  of  said  cmgregatlon;  in- 
Bistlag  that  tbe  indictment  charges  a  dis- 
turbance of  tbe  whole  congregation,  and  ai>- 
peHant  could  not  be  convicted  for  disturb- 
ing only  a  part  of  the  congregation.  We  do 
not  understand  this  contention  to  be  sound. 
If  it  was.  then  proof  would  have  to  be  made 
that  he  disturbed  ever;  one  In  the  house,  be- 
fore he  could  be  convicted.  A  disturbance 
of  at  least  a  consld^able  part  of  tibe  congre- 
gation bj  making  a  noise  that  could  be  heard 
all  over  the  house  would  certainly  be  a  dis- 
turbance contemplated  by  the  statute.  Mc- 
Vea  T.  State,  8S  Tex.  Cr.  R.  1,  26  S.  W.  834, 
28  B.  W.  469. 

Appellant  also  contends  that  tbe  court 
erred  In  charging  tbe  Jury  that  appellant 
would  be  guilty  if  be  disturbed  the  congre- 
gation in  or  out  of  the  house;  his  contention 
being  that  the  proof  showed  that  the  disturb- 
ance, if  any,  occurred  in  the  bouse,  and  not 
oat  of  the  house.  We  understand  the  proof 
to  be  as  stated.  The  jury  could  not  have 
been  misled  by  this  charge,  and  we  fall  to 
see  how  It  injured  appellant 

Appellant  contends  that  tbe  court  erred  in 
charging  tbe  wrong  punishment;  that  Is,  he 
gave  the  former  punishment  under  Pen. 
Ck)de  1895,  art.  193,  Including,  besides  the 
flne,  imprisonment  in  tbe  county  jail  not  ex- 
ceeding 30  days.  The  Acts  of  the  Twenty- 
Fifth  Legislature  (page  102,  c.  78)  amended 
this,  and  eliminated  the  punisbment  of  im- 
prisonment, leaving  only  the  flne.  Tbe  court 
charged  the  old  law  as  to  the  punishment, 
bnt  the  Jury  only  gave  him  the  lowest  pun- 
ishment by  flne.  and  It  does  not  occur  to  us 
that  the  misdirection  of  the  court  in  this 
respect  prejudiced  appellant  The  offense 
was  fally  made  out.  If  the  Jury  belteved  the 
state's  witnesses. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  afBrmed. 

NOWLIN  T.  HALU* 

(Court  of  Civil  Appeals  of  Texas.  Feb.  lY, 
1904.) 

Appeal  from  District  Oourt  San  Saba 
County;  Clarence  Martin,  Judge. 
Motion  to  file  findings  of  fact  Granted. 
For  former  opinion,  see  77  8.  W.  fi9. 

Ohaa.  L.  Lauderdale,  for  appellant.  G.  A. 
Walten  and  W.  M.  Allison,  for  appellee. 

KSY,  J.  Afqwllant  hai  filed  a  motion  ask- 
ing tbli  court  to  file  findings  of  fact  In  this 

*Writ  of  arror  denied  bj  Supr«mt  Goort 


granted  and  ccnnplled  with  to  this  extent, 
which  we  deem  soffldent:  The  court's 
cbaige  submitted  to  tbe  Jncy  Uie  material  Is- 
sues of  fact;  and,  on  the  aareral  Issues  so 
submitted,  as  shown  by  the  charge,  we  now 
ben  find  for  the  plaintiff,  HalL 


NEWBOLD  T.  INTEBNATIONAI/  &  G.  N. 
B.  GO. 

(Court  of  GfvU  Appeals  of  Texaa.  FeU  17, 

1904.) 

RAILROADB-CONBTRUCTION  IN  BTRBBT-DAH- 
AOBSJTO  ABUTTING  OWNER— BVIDBNCE— AD- 
HISSlblLXTY— DAMAGES  TO  OTHER  LOTS. 

1.  In  an  action  against  a  railroad  for  dam- 
ages niBtained  by  an  abotting  owner,  occasion- 
ed by  the  construction  of  Its  road  in  a  street, 
it  appeared  that  the  most  available  street  front- 
age of  plaintiffs  lot  was  destroyed.  Held,  that 
it  was  error  to  permit  a  witness  for  defendant 
to  state  on  his  direct  examination  the  price 
for  which  a  lot  on  tbe  opposite  side  of  tbe  street 
had  been  sold  after  tbe  couBtruction  of  tbe  rail- 
road, to  show  no  damage  done,  when  the  road 
was  not  as  near  sDch  lot  as  it  was  to  plaintiff's, 
and  its  situation  as  to  the  road  was  different 

Error  from  Falls  County  Court;  W.  B. 
Hunnlcutt,  Judge. 

Action  by  C.  D.  Newbold  against  tbe  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Judgment  in  favor  of  defendant,  and 
plaintiff  brings  error.  Reversed. 

Wm.  SheJton  and  Z.  L  Harlan,  for  plaintiff 
In  error.  N.  A.  Stedman,  Martin  ft  Bddlns, 
and  W.  Sl  Baker,  for  defiendant  in  error. 

STRXBTMAN,  I.  Plaintiff  in  error  was 
the  owner  of  certain  lota  on  Falls  street,  In 
Marlln,  Tex.  About  November  1,  1800,  the 
Cfdvert,  Waco  &  Brazos  Valley  Railway 
Company,  nnder  authority  of  a  city  ordi- 
nance, bnllt  Its  nUhvad  aUmg  said  street 
Plaintiff  In  error  brought  this  suit  against 
the  International  &  Great  Northern  Ballroad 
Company,  which  had  assnmed  the  IlabUltleB 
of  the  former  emnpany,  for  damages  occa- 
sioned to  said  lota  by  tbe  constmctlon*  and 
operation  of  said  road. 

We  sustain  the  fourth  assignment  of  error. 
Upon  direct  fixamlnation  of  defmdanfs  wit- 
ness L.  E.  Oltorf,  defendant  was  permit* 
ted  to  prove  by  hlnk  that  about  September 
11,  1901,  shortly  after  the  railroad  came  to 
Uarlln,  witness  and  a  Mr.  Emerson  bought 
a  piece  of  proper^  Just  across  tbe  street 
from  the  Newbold  pnqterty,  and  about  twice 
as  large  aa  tbe  Newbold  property,  paying 
$1,000  for  It,  and  that,  In  his  Judgment  that 
piece  of  property  was  wwOi  more  after  tbe 
road  came  than  It  waa  befove.  There  la 
much  conflict  In  antiiority  aa  to  whether,  on 
direct  examination,  a  witness  may  be  ask- 
ed as  to  BBlea  of  other  prapextj  similarly  sit- 
uated. Many  anthortties  hold  that  such  eri- 
dence  la  admissible;  others,  that  Its  admlssi- 


of  knowledge  of  witnesses  who  have  testified 
to  market  value  upon  direct  examination.  In 
Elliott  on  Railroads,  vol.  3,  {  1036,  many  au- 
thorities are  collated,  and  the  author  ex- 
presses the  opinion  that  the  weight  of  au- 
thority favors  the  view  last  stated.  In  Am. 
&  Eng.  Ency.  of  Iaw  (2d  Ed.)  vol.  10,  p.  1155, 
the  contrary  opinion  Is  expressed.  In  this 
state  we  are  not  aware  that  the  precise  ques- 
tion has  been  decided.  However,  in  Chaney 
V.  Coleman.  77  Tex.  103,  13  8.  W.  851,  where 
similar  evidence  had  been  excluded.  It  Is  said: 
"We  thJnk  the  evidence  was  properly  exclud- 
ed. The  que&tlon  was  as  to  the  value  of  the 
farm  conveyed  to  plaintiff  by  defendajit.  It 
Is  not  readily  seen  how  Its  value  can  be  cor- 
rectly shown  by  comparing  It  with  others, 
as  was  proposed  to  be  done  by  the  defendant 
In  this  case.  •  •  *  Before  a  value  can  be 
given  to  it  by  provlns  the  average  value  of 
farms  In  that  vicinity.  It  should  be  proved 
that  the  improvements  and  other  things  to  be 
considered  in  estimating  Ita  value  correspond- 
ed with  like  things  on  the  farm  with  which 
It  Is  classed.  That  was  not  done  in  this  case, 
and  It  is  not  probable  that  It  can  be  done, 
or  that  a  proper  predicate  can  be  laid  for  the 
adoption  of  such  a  method  of  establishing  Its 
value.  Instead  of  proving  It  directly."  So, 
in  this  case,  while  the  Oltorf  lot  was  Just 
across  the  street  from  the  lot  In  question,  it 
was  not  situated  In  the  same  way  with  ref- 
erence to  the  railroad;  the  east  front  of 
the  Newbold  lot  being  taken  by  the  railroad, 
and  the  west  front  of  the  other.  Neither  Is 
It  shown  that  the  railroad  was  constructed  In 
the  same  manner  on  the  side  next  to  the 
Oltorf  lot  as  next  to  the  Newbold  lot.  On 
the  contrary,  the  evidence  Indicates  that, 
while  the  road  and  embankment  ran  very 
close  to  the  Newbold  lot,  thei-e  may  have 
been  room  for  a  Kidpwalk  on  the  other  side 
of  the  street  Neither  is  the  situation  of  the 
two  lots  with  reference  to  other  streets 
shown  to  be  similar.  The  evidence  tends  to 
show  that  the  most  available  street  front- 
age of  the  Newbold  lot  was  destroyed  by  the 
railroad,  and  that  It  became  necessary  to 
front  upon  an  alley  or  narrow  street  to  the 
north.  The  Oltorf  lot  Is  also  shown  to  have 
been  two  or  three  times  aa  large  as  the  lot 
in  question,  and  for  that  reason  might  have 
been  adapted  to  purposes  for  wlilch  the  lot  in 
question  could  not  have  been  uaed.  These 
circumstances,  and  others  which  might  be 
enumerated,  serve  to  show  how  the  Oltorf 
lot  was  so  dissimilar  to  that  in  question  that 
Its  value  might  have  been  Increased  by  the 
building  of  the  road,  while  the  Newbold  lot 
wns  decreased  In  value.  Of  course,  two  lots 
could  never  be  found  precisely  alike,  nor 
would  this  be  required;  but  If  it  Is  admissi- 
ble In  any  case,  on  direct  examination,  to 
prove  value  by  comparison  with  other  prop- 
erty»  it  should  first  be  shown  that  such  other 


slated  that  the  court  should  have  gl-vea  a  sp^ 
cial  Instruction  requested  bj  the  plaintiff. 
The  Instruction  requested  was  a  copy  of 
that  given  and  approved  by  onr  Suprena 
Court  in  the  case  of  Railway  Company  v. 
Fuller,  63  Tex.  473;  and  while  we  are  not 
prepared  to  say.  In  view  of  the  charge  ^vea 
by  the  court,  that  Its  refusal  would  be  it- 
versible  error,  yet.  In  view  of  another  trial, 
we  suggest  tliat  It  would  have  t>een  proper 
to  have  given  it,  and  would,  i>erhapB.  bare 
presented  the  case  from  plaintiff's  standpoint 
a  lit^e  more  clearly  than  the  charge  glvea 
by  the  court  The  cases  of  By.  Co.  Sca^ 
lock,  78  a.  W.  490,  9  Tex.  Or.  K.  1G2,  and 
Boyer  v.  Ry.  Co.,  76  S.  W.  441,  contain  the 
most  recent  expressions  of  our  Supreme  Conrt 
as  to  the  measure  of  damages  and  method  of 
proof  In  such  cases. 

The  assignments  relating  to  the  weight 
and  sufficiency  of  the  evidence  need  not  be 
considered.  We  find  no  error  shown  by  the 
other  assignments. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 


OTJLF,  O.  &  8.  P.  RT.  CO.  et  «1.  t.  DTTyN. 

(Court  of  CSvll  Appeals  of  Texas.   Feb.  17, 
1904.) 

CARRIERS— INJTIRIES  TO  STOCK— FAILURE  TO 
FEED  AND  WATER— KVIDBNCB— AFPKAL-IS- 
S10NHSNT8  OP  nRROR— PROPOSITIONS. 

1.  la  an  action  a^inst  a  railroad  ctHnptnr 
for  Injories  to  a  shipment  of  horses  by  ivnA 
handling  and  failure  to  feed  and  water,  ua 
exclusion  of  a  portion  of  the  contract  whieb  re- 
quired the  shipper  to  feed  and  water  the  stock 
was  not  eiTOri  where  the  evidence  showed  tbU 
no  opportnalty  was  afforded  him  to  do  so. 

2.  In  an  action  against  a  railroad  compasr 
for  injories  to  a  shipment  of  horse«  by  faBare 
to  feed  and  water,  the  admisedon  of  evideoce 
that  the  stock  were  injured  by  drinkiog  too 
much  water  at  a  certain  station  was  proper, 
there  being  other  evidence  that  this  was  eavsei 
by  failure  to  properly  feed  and  watw  before 
arrival  at  this  place. 

3.  An  assignment  of  error  which  is  not  a  prop- 
osition in  itself,  not  followed  by  proporitioiA 
and  npon  which,  in  argumoit,  at  least  two  prop- 
ositioDs  are  based,  cannot  be  conridered. 

Appeal  from  Tom  Oreea  Goonty  Oaort; 
Milton  Maya,  Judge. 

Action  by  H.  C.  Dima  agaluat  tihe  Gnlt 
Colorado  &  Santa  V6  Ballway  Oompany  and 
others.  From  a  jodgment  fbr  plaintiff,  de- 
fendants appeal.  Affirmed. 

J.  W.  Terxy  and  H.  D.  McDonald,  for  ap- 
pellants. Dnbois  A  Allen,  for  appellee. 

STREGTMAN,  J.  Appellee  made  a  ship- 
ment of  horses  from  San  Angelo,  Tex..  t» 
East  St  Louis,  HI.,  over  the  lines  of  railway 
of  the  three  appellants,  and  In  this  suit 
covered  damages  against  each  of  them  on  ac- 
count of  delay,  rougli  handling,  and  faUim 
to  feed  and  watw. 


tiie  contract  whlcb  required  tbe  sbipper  to 
feed  and  water  Hie  stock  during  the  Bhlpment 
Then  l8  no  erjOoice  to  show  tliat  a  reasoD- 
able  oiqiiortaiKl^  waa  afforded  bim  to  feed 
and  wator  the  tawsea,  bnt  the  evidence  of  ap> 
pellee  BfaowB  that  such  OHHnrtunlly  was  not 
afftnrded.  There  was  therefore  no  error  In 
refadng  to  charge  upon  this  laane.  By.  Co.  t. 
Daggett;  87  Tex.  322,  28  S.  W.  626. 

Tht  second  assignment  CMnplaiiui  of  the 
admission  of  evldenoe  that  tbe  horses  drank 
too  much  mter  at  Cleburne,  and  were  Injur- 
ed thereby,  bec&nse  there  was  no  pleading  as 
a  basis  tor  this  character  ot  Injury.  This, 
however,  shown  by  the  evidence  to  have 
been  caused  by  the  failure  to  properly  feed 
and  water  the  animals  prior  to  their  arrival 
at  Clelmrne,  and,  we  think,  was  admissible, 
under  tbe  allegations  of  the  petition. 

Tbe  fifth  assignment  relates  to  the  charge 
of  the  court  on  the  measure  of  damages.  It  is 
attempted  to  be  submitted  as  a  xvopcmltlon, 
but  Is  clearly  not  a  proposition  in  Itself,  and 
Is  not  followed  by  propositions;  but,  in  an 
Argument,  at  least  tvro  l^^I  propoaltkms 
are  urged  as  based  oa  said  aaalgnment.  In 
this  condition,  the  assignment  Is  not  entitled 
to  be  considerad. 

•  The  remxlning  aaedgnments  complain  that 
tbe  evidence  was  Insoffldent  to  sustain  tin 
verdict  A  careful  examination  of  tiie  rec- 
ord convmces  us  that  there  Is  no  merit  In 
ther«  assfgomenta. 
The  judgment  Is  thoefore  affirmed. 


EL  PASO  BLBOTRIO  BY.  CO.  v.  KBN- 
DALL. 

<Crait  af  GivU  Appeals  of  T^cas.  Feb.  17, 
1904.) 

STREET  RAILWAY— COLLISION   WITH  TRAH— 
CONTRIBUTORY  NEOLIQENGB^BUR- 
DBN  OF  PROOF. 

1.  Plaintiff's  bo7,  12  years  old,  while  driviog 
a  closed  milk  wagon  having  a  window  in  front 
and  a  door  on  each  Bide,  was  injured  bv  an  elec- 
tric car  running  on  E.  street  striking  the  wagon 
at  a  street  eroasing.  Plaintiflfa  cTideuce  was 
that  tbe  car  was  going  with  unusual  speed. 
The  boy  testified  that  when  on  B.  street  he  look- 
ed oat  of  the  front  and  sides,  and  saw  and  heard 
no  car,  and  did  not  know  of  its  presence  till  It 
struck.  He  also  stated  that  there  was  uothing 
to  obstruct  his  view,  and  that  if  he  had  been 
keeping  a  lookout  he  would  have  seen  the  car. 
Held,  uiat  plaintiff's  evidence  did  not  present 
contributory  negligence  as  a  matter  of  law, 
which  waa  necessary  to  make  improper  a  ehaige 
that  the  burden  of  prottf  on  the  Issue  <hC  con- 
tributory negligenoB  waa  on  defendant- 
Appeal  from  BH  Paso  County  Court;  Jo- 
seph U.  Sweokey,  Judge. 

Action  by  W.  E.  Kendall  against  tbe  El 
Paso  Electric  Railway  Cbmpany.  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 


JAMBS,  G.  J.  Appellee  brought  ttils  ac- 
tion for  his  damages  on  account  of  Injuries 
to  his  minor  son  In  a  ct^llslim.  The  son  was 
12  years  of  age  at  the  time  of  the  accident. 
Be  was  driving  a  milk  wagon  aiwg  Second 
street,  and  when  crossing  El  Paso  street,  in 
the  of  El  Paso,  at  tbe  Intersection  of 
the  streets,  appellantfs  car  struck  the  wagon 
and  Injured  bim.  The  verdict  was  In  tavor 
of  plahitiff  for  ¥250. 

There  are  two  assignments  ot  error.  The 
first  contends  that  plaintiff's  evidraice  tended 
to  show  that  the  boy  was  guilty  of  contrib- 
utory negligence,  and  therefore  It  was  error 
for  the  court  to  charge  the  Jury  that  the  bur- 
.  den  of  proof  on  the  issue  was  upon  the  de- 
fendant. The  testlniony  Introduced  by  plain- 
tiff did  not  present  contributory  negligence 
as  a  matter  of  law.  This  was  necessary  in 
order  to  make  the  charge  given  improper. 
By.  T.  Schleder,  88  Tex.  168,  80  8.  W.  802, 
28  Li  R.  A.  538.  In  tbe  first  place,  we  do  not 
believe  a  child  12  years  of  age,  In  any  or- 
dinary case,  can  be  held  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  Ry.  v. 
Sbiflet,  M  Tex.  189,  68  S.  W.  945;  City  of 
Owensboro  v.  York's  Adm'r  (Ey.)  77  S.  W. 
1130.  In  the  next  place,  the  mere  failure  of 
a  person  to  look  and  listen  la  not  negligence 
per  se,  and  cannot  be  treated  as  such  by  the 
court,  bnt  may  be  declared  such  by  a  Jury 
under  the  circumstances  of  the  case.  The 
testimony  Introduced  on  behalf  of  the  plain- 
tiff was  that  the  wagon  was  a  closed  one, 
baving  a  window  in  the  front  and  doors  on 
each  side.  Tbe  boy  testified  that  when  on 
£1  Paso  street  be  looked  out  of  the  front  and 
Bides  and  saw  no  car,  haard  no  signals,  and 
did  not  know  of  tbe  presence  of  the  car  un- 
til it  struck  the  wagon.  Plaintiff's  other  wit- 
ness^ testified  that  the  car  was  going  with 
unusual  speed.  It  Is  true  the  boy  stated  also 
that  there  was  nothing  to  obstruct  his  view, 
and  tliat  If  he  had  been  keeping  a  lookout  he 
would  have  seen  the  car.  But  this  could  be 
taken.  In  connection  with  bis  entire  testi- 
mony, to  mean  that  he  could  have  looked  up 
tbe  street,  and  could  have  seen  this  car  ap- 
proaching if  he  bad  done  so,  but,  looking  out 
from  bis  position  In  the  wagon,  there  was  no 
car  as  far  up  the  street  as  be  could  see. 
But  if  he  bad  in  fact  seen  the  car  approacb- 
Ing  Bmne  distance  off,  It  would  not  neces- 
sarily follow  that  he  was  negligent  in  pro- 
ceeding to  cross  over,  and  for  reasons  for 
this  view  we  refer  to  the  opinion  of  this 
court  tat  Traction  Co.  v.  Upson,  71  S.  W.  065, 
e  Tex.  Ct.  Rep.  447. 

The  second  assignment  cannot  be  soa- 
talned.  In  view  of  tbe  charges  tbat  were 
given. 

Affirmed. 
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CMRTIORARI— APFUCATION— OAUBS-SUFPI- 

CIENCT  OP  SUOWINO. 

1.  Undar  8ajI»'  Ann.  Civ.  St.  1807.  arts. 
844,  815,  proTidiux  that  certiorari  shall  Dot  be 
irrauted  uniesa  the  applicant  shall  make  affida- 
vit setting  forth  cause  entitling  him  thereto, 
and  that,  to  constitute  cause,  the  facts  must 
show  want  of  jurisdictioo  in  the  justice  of  the 
peace,  or  injustice  done  to  the  applicant,  it  is 
□ot  necessaiT  that  the  application  show  good 
caoM  whj  tM  applicant  did  not  appeaL 

Appeal  tma  Luuw  Ooantj  Qoort;  JobB 

Action  by  the  Farlln  ft  Orendortt  Oom- 
paii7  agaiiut  J.  V.  Keet.  There  was  a  Judg- 
ment In  Justice's  court  for  defendant,  and 
plaintiff  awUed  to  the  teunty  conrt  for  a 
certiorari.  From  a  Judgment  dismissing  the 
certiorari,  plaintiff  appeala  Rerersed. 

Fagan  &  Hathaway,  for  appellant  W.  B. 
lAtimor,  for  appellee. 

TALBOT,  J.  Appellant  brought  suit  In  the 
justice's  court  of  Precinct  No.  1  of  Lamar 
county  against  appellee  on  several  promis- 
sory notes,  and  at  the  same  time  sued  out 
a  writ  of  attachment  The  attachment  was 
levied  upon  a  horse  and  mule  as  the  prop- 
erty of  appellee.  Mrs.  Louisa  Moore  claimed 
to  be  the  owner  of  the  mule,  and,  Joined  by  her 
husband,  filed  atBdavit  and  claim  bond  for 
the  trial  of  the  right  of  property  to  the  same. 
On  the  day  this  suit  was  called  tor  trial 
in  the  Justice's  court  the  appellee  filed  a 
plea  In  reconvention  for  damages,  alleging 
that  the  horse  and  mule  upon  which  the  at- 
tachment had  been  levied  was  exempt  prop- 
erty; that  the  attacliment  bad  been  wrong- 
fully and  maliciously  sued  out— and  prated 
for  both  actual  and  exemplary  damages. 
Upon  the  filing  of  this  plea  the  appellant 
pleaded  in  writing  that  the  mule  alleged  to 
be  appellee's  exempt  property  had  been  claim- 
ed by  the  Moores;  that  they  had  filed  affi- 
davit and  bond  nnder  the  statute  for  the 
trial  of  the  right  of  property  to  said  mule, 
which  suit  was  then  pending  In  said  Justice's 
court— and  prayed  that  said  claimants  be 
made  parties  to  this  suit.  The  Justice  of  the 
peace  overruled  this  motion,  and  upon  a 
trial  appellee  recovered  a  Judgment  against 
appellant  for  the  value  of  the  horse  and  mule 
In  the  sum  of  |105  as  actual  damages,  and 
tSO  as  exemplary  damages.  Appellant  ap- 
plied for  a  writ  of  certiorari  to  remove  the 
cause  to  llie  county  court,  upon  tlie  Rioimd 
that  irijiisik-o  liiul  liooii  iIoth-  it  In  tlio  failure 
of  the  juslicc  (if  tlu'  i)i';R-e  to  malio  tlie 
Moores  partioa  to  the  euit.  as  prayed  for  by 
tbt'in.  Id  tlie  coiiiuy  court  appellee  moved 
to  dismiss  the  writ  of  certiorari  because  no 
reason  was  given  why  apprll.'iiit  liad  not  ap- 
pealed. This  motion  was  su.^tnined.  and  the 
certiorari  dismissed  at  appellant's  costs. 
From  this  Judgment  appellant  appeals,  and 


In  said  motion? 

We  find  no  statutory  warrant  for  this  at 
tion  of  the  court  Our  statute  provides  "thai 
the  writ  [certiorari]  shall  not  be  granted  un- 
less the  party  ai^lylng  for  the  same,  or  some 
person  for  him  having  knowledge  of  the  faca. 
shall  make  alfidavit  in  writing  setting  forth 
sufiiclent  cause  to  entitle  him  tberetoi";  and 
farther  provides  that  "in  order  to  ccmstitote 
a  sufficient  cause  the  facts  stated  must  show 
that  eithv  the  Justice  of  the  peace  had  not 
Jurisdictioo  or  that  Injustice  was  done  to 
the  applicant  by  the  final  determinatlnn  of 
the  suit  or  proceeding  and  that  sach  Injustice 
was  not  caused  by  his  own  Inexcnaable 
neglect"  Sayles'  Ann.  Civ.  St  1887.  orti. 
344.  845. 

Finding  no  provlslott  In  the  statute  r^ 
quiring  that  the  applicatitHi  should  show  good 
cause  why  the  applicant  did  not  appeal,  m 
hold  that  a  petition  complying  with  the  stat- 
utes above  quoted  is  sufficient:  It  seems  clear 
that  the  remedy  by  certiorari  la  indqtendent 
of  the  one  by  appeal,  and  that  it  is  not  obli- 
gatory upon  the  applicant,  In  resMting  to  tlie 
former,  to  assign  any  reason  or  excuse  for 
not  adopting  the  latter.  The  case  of  Ootioa 
T.  Gammon,  4  Tex.  S3,  cited  by  app^ee,  bar 
been  overmled,  and  the  ruling  bere  made  ia 
sustained  by  the  following  anthcMlties:  Raj 
T.  Parsons.  14  lex.  371;  Pong  t.'  Bowe,  16 
Tex.  C91:  HaU  t.  Magale,  1  Appu  a  852; 
Quinn  &  Bowser  v.  Elam,  1  App.  C  110& 

We  are  of  opinion  that  the  court  below 
erred  in  dismissing  the  writ  of  certiorari,  and 
the  Judgment  li  reversed  and  the  cause  re- 
manded. 


KBl&GHELB  at  aL  ▼.  HENDBERSON  ct  aL 

(Court  of  OItII  Appeals  of  Texas.  Feb.  U; 

1904.) 

TRESPASS  TO  TRT  TITLE— JUNIOR  PURCHASES 
— NOnCB  OF  PRIOR  TITLE— EVIDENCE 
—SUFFICIENCY. 

1.  To  entitle  a  junior  purchaser  of  res]  prop- 
ert7  to  recover  against  the  holder  of  a  prkv 
legal  title  thereto,  the  evidnice  most  ebom 
that  the  prior  deed  or  patent  was  not  register- 
ed, and  that  the  junior  purchaser  was  withoot 
notice  of  the  prior  title. 

2.  Evidence  In  an  action  of  tres[>«aB  to  ti7 
title  examined,  and  held  iosufiicient  to  shov 
that  plaintUTs  ancestor  was  without  notice  ot 
a  prior  appropriation  of  the  land  in  controvenr 
at  the  time  it  was  patented  to  him. 

Appeal   from   District   Court,  Freestcoie 

County;  T.  B.  Cobb.  Judge. 

Act.jon  by  F.  A.  Keatbele  and  others 
ag:iiitst  Jim  Henderson  and  others.  From 
u  Jiiili:meut  tot  defendants,  pUlnttffs  ivpeaL 

Allirnied. 

Anderson  &  Anderson,  for  appeOanta  W. 

B.  Moses,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  filed  in  the 
district  omnrt  of  Preeatone  county,  Tex.,  oe 


ant  bas  sot  repaid  plamtlfl,  and  found  also 
tbat  plalntUTa  claim  was  tunred  hy  Umlta- 
tlona,  nnleai  tbe  letter,  which  was  written 
by  EIllB  to  plaintiff  in  answer  to  a  letter 
written  blm  by  plaintiff,  removed  the  bar  of 
liie  BtatQte.  The  letter  t»  BlUa  was  written 
In  the  latter  part  of  1902,  aaldng  him  to  send 
plaintiff  the  moner  which  the  latter  had 
paid  out  for  him  to  SulllTan,  and  on  Novem- 
ber 24th  tbe  reply  was,  in  substance,  that 
tbe  letter  bad  been  received;  that  he  CBAUb) 
was  going  to  Mexico;  and  tbat  on  bis  way, 
during  the  Cbristmaa  holidays^  he  was  going 
to  stop  over  In  San  Antonio,  and  while  there 
would  make  a  aettlement  with  plaintiff  in 
fall,  principal  and  interest;  and  thanked  the 
latter  for  courtesln,  etc.  The  Judgment  was 
for  defendant  upon  aald  facts  upon  the 
ground  lhat  said  letter  did  not  take  the  debt 
oat  of  the  statute. 

The  letter  was  sufficient  for  that  purpose. 
When  read  in  connection  with  the  letter  to 
which  it  purported  to  be  an  answer,  which 
la  propw  in  construing  it,  it  was  a  clear  ae- 
knowledgment  of  tbe  debt  tor  the  full 
amount  thereof^  and  a  distinct  promise  to 
pay  it,  with  interest.  Tbe  undisputed  evl- 
dence  is  that  plaintiff  paid  tbe  note  prior  to 
March  2,  18^,  and  upon  this  and  tbe  other 
facts  as  found  the  judgment  is  reversed,  and 
judgment  here  rendered  In  favor  of  appel- 
lant for  the  9112,  with  Interest  from  the  date 
claimed— tbat  iM,  from  March  2^  1802— at  6 
per  cent,  pu  annum,  and  costs. 


OHIO  et  al.  v.  STEPHENS.* 

(Oonrt  of  01^  Appeals  of  Texas.  Feb.  6, 

1904.) 

nwoxicATiNa  liquors— liability  on  hb- 

TAILBR'B  BOND— ALLOWING  MINOR  IN 
SALOON— EVIDENCE-SUFFICIENCY. 

1.  Evidence  that  a  minor  only  remaiued  in  a 
saloon  louir  enough  to  purchase  and  pay  for  a 
bucket  of  beer  does  not  show  an  entering  and 
remainlog  therein,  within  the  meaning  of  the 
statute  preacriblng  the  condltioui  of  a  liquor 
dealer's  ooud. 

Appeal  from  District  Court,  Bowie  Goun- 
ty;  J.  M.  Talbot;  Judge. 

ActtOQ  by  W.  A.  Stephens  against  Guldo 
Ghlo  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed. 

H.  W.  Vaughan  and  Crawford  &  Craw- 
ford, for  appellants.   Hart  &  Mahaffey,  tor 

appellee. 

BOOKHOUT.  J.  This  was  a  suit  by  ap- 
pellee, W.  A.  Stephens,  against  Guido  Ghio, 
and  the  sureties  ou  bis  bond  as  retail  liquor 
dealer,  to  recover  damages  for  selling  beer  to 
appellee's  minor  son,  Jesse.  Tbe  petition 
contains  two  counts:  (1)  That  the  defendant 

*R*beaTlas  denied  February  27,  1804. 


Jesse  St^nois  paxchased  from  aald  Qblow 
bis  agents  and  torvanta,  beer,  a  liquor  capa- 
ble of  producing  intozicatiML  A  want  of 
consent  was  alleged  in  both  cotmts,  and  the 
sum  at  9900  damages  demanded  tot  each  al- 
leged breach  of  the  hmd.  Tbe  jury  foimd 
for  plaintiff  In  the  sum  ct  950O  for  the  breacb 
of  the  bond  in  allowing  the  minor  to  enter 
and  remain  in  Ohio's  phice  of  bualnen. 
Judgment  followed  accordingly,  and  ISie  sure- 
ties appeal 

Tarloua  errors  are  assigned  by  appellants, 
bnt  und^  our  view  of  the  case  we  deem  It 
only  necessary  to  consider  tbe  questltHi  rais- 
ed in  the  fourth  assignment  This  asslgn- 
meat  challenges  the  sufficiency  of  tbe  evi- 
dence to  supprat  the  verdict  and  judgment. 
The  testimony,  we  think,  was  sufficient  to 
afaow  that  Ouldo  Ohio  was  ei^ged  in  the 
sale  of  beer  and  otha  intoxicating  liquors  to 
be  drunk  on  the  premises  at  No.  216  Front 
street,  In  the  city  of  Texarkana,  Bowie  coun- 
ty, Tex.,  on  June  12,  19G1.  Tbat  on  that 
day  Jesse  St^hena,  a  boy  16  years  of  age, 
and  son  of  appellee,  entered  the  saloon  with  a 
bucket  to  buy  some  beer.  He  entered  the  front 
door,  and  walked  halfway  Into  the  building 
and  up  to  the  bar.  He  spoke  to  Bill  Teague^ 
the  man  betaind  tibe  bar,  and  told  bin*  that 
be  wanted  10  cents  wMtb  of  beer,  and  hand- 
ed him  the  bucket.  Teagne  said,  "AH  right" 
and  took  tbe  bucket  and  drew  a  quart  of 
bear,  and  handed  Stephens  the  bucket  witii 
the  beer  in  it,  and  Stephou  paid  the  10  cents 
and  walked  out  of  the  aaloon.  It  was  fuz^ 
tber  ahown  tbat  appellee  did  not  know  of 
such  purchase  until  after  it  had  been  made 
and  the  beer  drunk  by  the  employes  of  the 
laundry  where  appellee  and  bis  son  were  at 
work.  The  charge  of  tbe  court  authorlaed 
a  recovery  upon  both  either  of  the  cansea 
of  action  set  out  in  tbe  petition.  The  verdict 
is  based  upon  the  cause  of  action  that  tbe 
defendant,  Ghlo,  bis  agents  and  servants, 
permitted  the  plalntUf  a  son  to  enter  and  re- 
main in  Ghlo'a  place  of  business.  Tbe  ^ect 
of  the  verdict  is  a  finding  for  defendants  as 
to  the  second  cause  of  action  set  up  In  tbe 
petition.  The  question  presented  la.  Does  the 
evidence  show  an  entering  and  remaining  by 
appellee'a  son  in  Ohio's  saloonT  Since  the 
trial  of  this  cause  In  the  lower  court  this 
question  came  before  thla  court,  on  a  state  of 
facts  similar  to  those  shown  by  this  record, 
in  tbe  case  of  Tinkle  v.  Sweeney,  fton  Oiay- 
aon  county.  We  catlfled  tbat  case  to  the 
Supreme  Court  fw  its  determination,  and 
tbat  court,  in  an  able  opinion,  held  that  the 
facts  did  not  show  an  entering  and  remain- 
ing within  the  meaning  of  tbe  statote.  77  SL 
W.  eoe.  It  was  there  held  that  the  word  "re- 
main" tised  in  the  statute,  and  in  the  condi- 
tion In  a  liquor  dealer's  bond,  must  be  given 
the  meaning  of  "tarrying"  or  "loitering"  in 
the  place  where  liquors  are  acdd,  and  a  mere 


Ing  a  lawful  purpose  for  which  he  enters,  Is 
not  within  the  meaning  of  the  statute.  In 
the  Instant  case  the  erldence  shows  that  the 
minor  only  remained  in  the  saloon  Iimg 
moogh  to  purchase  and  pay  for  the  beer.  In 
accordance  with'  the  mling  of  the  Supreme 
Coiort,  he  hold  that  the  facts  do  not  show  an 
entering  and  remaining  by  appdlee's  scm  in 
the  saloon  of  Qnldo  Qbio  within  the  meaning 
of  the  statute,  and  tat  this  reason  the  Judg- 
ment  of  the  trial  court  is  rerened  and  here 
tendered  for  app^lants. 
Reversed  and  rendered. 


DALLAS  BAFID  TBAKSIT  RT.  CX>.  T. 
PAYNE.* 

(Court  of  OItU  Appeals  of  Texas.  Feb.  6^ 

OABBISRS— AUOHTING  PASSBINOBRS-NBOU- 
ara<CB-IN8TRUCTI0NS— ASSUMP- 
TION OF  FACTS. 

1.  Id  an  action  for  Injuries  to  a  street  rail- 
way passenger,  it  was  not  error  for  the  court 
to  assume  in  its  charge  that  plaintiff  was  a  pas- 
senger, although  he  had  not  paid  his  fare  when 
he  sought  to  alight,  where  the  eTidence  was  un- 
controverted  that  plaintiff  boarded  the  car  in- 
tending to  pay  his  fare,  and  bad  the  money  with 
aim  to  do  so. 

2.  In  an  action  for  injories  to  a  street  rail- 
way paseeu^er  while  alighting,  it  was  not  error 
to  asBume  m  the  charge  that  defendant  was 
gniltr  of  negligence  in  not  stopping  the  car, 
where  the  uncontradicted  eyidence  snowed  that 
the  rignal  to  stop  was  given,  and  the  speed  of 
the  car  wa.<i  first  lessened,  and  then  began  to 
increase. 

Appeal  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  R.  L.  Payne  against  the  Dallaa 
Itapid  Transit  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Uolloway  &  Holloway,  for  appellant. 
Cockrell  &  Gray,  for  appellee. 

RAINEY,  a  J.  Suit  by  appelleo  to  recovw 
for  personal  iQjurlea. 

ConcIuBlona  of  Fact. 

Appellee  being  a  passenger  on  one  of  ap- 
pellant's street  cars,  going  at  the  rate  of  six 
miles  per  hour,  he,  at  the  proper  place,  gave 
the  signal  to  stop,  when  the  car  slowed  np  a 
little  as  if  to  stop,  then  began  to  Increase  Its 
speed  as  If  It  would  not  stop,  when  plaintiff 
alighted  and  was  Injured.  Plaintiff  thought 
he  could  alight  with  safety.  Plaintiff  was 
about  14  years  of  age,  and  lived  6  or  7  miles 
in  the  country.  It  was  late  In  the  evening, 
and  plaintiff  was  going  home  with  friends 
in  a  wagon,  and  alighted  there  to  meet  them. 
When  plaintiff  reached  bis  destination  the 
cmductor  had  not  reached  him  to  collect  his 
fare,  and  for  that  reason  plaintiff  had  not 

*RAearlng  dmlsd  Febniwy  17,  1M4. 


evidence  was  sufficient  to  suppwt  the  t  i 
Oat  defendant  was  negligent  in  not  stc ; 
the  car  so  plaintiff  could  alight  in  safet- , 
tiiat  plaintiff  was  not  guilty  of  contrit  i 
negligence  In  alighting  when  he  did. 

Conclusions  of  Law. 

1.  The  court  did  not  err  in  assumi  i 
its  charge  that  plaintiff  was  a  passenge  , 
that  the  proper  signal  to  st(v  was  i ' 
The  evidence  la  uncontroverted  that  : 
boarded  the  car  Intending  to  pay  his 
and  had  the  money  with  which  to  do  st , 
also  that  the  signal  to  stop  was  glvt  i 
him. 

2.  The  court  did  not  err  in  assuming  , 
charge  that  the  defendant  was  guilty  o 
ligmce  In  not  stopping  the  car.  The  1 1 
tradlcted  evidence  is  that  the  signal  tc 
was  given,  and  the  speed  ctf  the  cai 
lessened,  and  then  began  to  get  faster, 
erldenco  shows  negligence  on  the  pe  i 
the  railway  ctHupany,  and.  there  being  n  i 
fllct,  the  court  had  0ie  right  to  assun 
existence.   Ry.  Co.  v.  Ma  lion,  65  Tex 
Sanches  v.  Ry.  Co.,  88  Tex.  117,  30  ! 
4S1. 

8.  The  only  controverted  issue  unde ' 
evidence  is  tiiat  of  contributory  negli  i 
on  the  part  of  plaintiff.  The  court  cor 
charged  on  this  isstte;  at  leasts  no  com;  i 
Is  made  thereof.  The  evidence  Is  snfl  < 
to  support  the  verdict  of  the  Jury  to  t . 
feet  tliat  plaintiff  was  not  guilty  of 
tributory  ne^lgence. 

4.  All  assignments  of  error  have  beei 
■Idered,  none  of  which  point  out  reve ' 
nror.  The  Judgment  is  therefore  affln  i 


UILLEB  et  al.  v.  MILLBR  et  al.* 
(Court  of  CItU  Appeals  of  Texas.  Jan. 
1004.) 

UHITATIONS— PROPBRTT  OF  DECEDBN  : 
RIOHT  TO  POSaESSION. 

1.  After  the  death  of  a  wife  the  hnsbi : 
entitled  to  the  custody  and  control  of  the 
mnnity  property  only  for  a  reasonable  tim  : 
essary  to  pay  all  the  community  debts 
thereafter  an  action  may  be  brought  h  i 
heirs  for  their  interest,  and  limitations  be  ; 
run  without  his  having  expressly  repu<  i 
their  claim. 

Error  frcmi  District  Court,  McLi : 
County;  Marshall  Snrratt,  Jud^a. 

Action  by  Julia  L.  Miller  and  f  i 
against  J.  O.  Miller  and  others.  Froi  i 
Judgment,  plaintiffs  bring  error.   Afflri  i 

A.  C.  Preudergast.  for  plaintiffs  In 
H.  N.  AtkinBoii  and  Taylw  ft  Oallagbe 
defendants  in  error. 

KBT,  J.  On  November  5.  1900,  appe 
Instituted  this  suit  against  appellees. 
petition  was  In  two  counts.   The  first 

'Rehearing  denied  March  2,  IMi,  and  writ 
n>r  denied  by  Supreme  Court 


prayed  for  both  legal  and  equitable  relief,  in- 
cludiug  pjii'tltion.  By  amended  answer  filed 
November  23,  1[I01.  the  defendants  admitted 
that  tlie  plaintiffs  were  entitled  to  a  part  of 
one  of  tlie  tracts  of  land,  and  to  all  other 
matters  pleiidod  geuerai  denial,  not  guilty, 
and  the  statutes  of  two,  three,  four,  five,  and 
ten  years'  limitation.  After  hearing  all  the 
testimony,  the  trial  court  refused  to  submit 
any  issues  to  the  jury,  and  save  a  peremp- 
tory charge  to  find  for  the  plaintiffs  an  un- 
divided interest  of  "'"/itos  In  the  200-acre 
tract  of  land  and  ?41.40  rent  thereon.  Such 
verdict  was  returned,  and  Judgment  accord- 
ingly rendered,  and  tbe  plaintiffs  have  ap- 
pealed. 

The  undisputed  testimony  shows  that  Jesse 
W.  Miller  and  Priscllla  Miller  were  married 
in  March,  1851,  and  that  Priscilla  died  in 
April,  1S77.  The  plaintiffs  claim  as  the  heira 
of  Priscilla  Miller.  The  200  acres  of  land, 
In  which  the  defendants  and  tbe  court  recog- 
nized the  plaintilTs"  interest,  were  acquired 
by  Jesse  W,  Miller  during  the  lifetime  of  his 
wife,  Priscllla.  The  plaintiffs  attempted  to 
show  that  the  other  tracts  of  land  which 
were  subsequently  acquired  by  him  were  paid 
for  in  whole  or  in  part  witb  community  funds 
on  hand  at  the  death  of  Priscilla  Miller,  but 
tie  testimony  on  that  subject  was  too  meager 
and  uncertain  to  authorize  the  submission  of 
any  such  issue  to  the  Jury.  There  was  testi- 
mony fending  to  show  that  at  tlie  time  of 
Mrs.  Miller's  death  there  was  a  considemble 
sum  of  money  and  other  personal  proi)erty  on 
hand  and  in  possession  of  Jesse  W.  Miller, 
which  witliln  a  few  years  after  the  death  of 
Ills  wife  he  converted  to  his  own  use;  and 
lhe  plaintiffs  would  be  entitled  to  recover  for 
thoir  mother's  half  Interest  therein  were  Ihey 
not  barred  Iiy  the  stiitute  of  limitations. 
Tbe  contention  that  after  the  death  of  his 
wife  Jesse  W.  Miller  held  a  half  Interest  in 
the  property  In  trust  for  her  heirs,  and  that 
limitation  wouUI  not  begin  to  run  until  he 
repudiated  the  trust,  is  not  believed  to  be 
correct.  For  whatever  reaBonal)le  time  was 
necessary  to  pay  off  the  community  debts 
Jesse  W.  Miller  was  entitled  to  the  custody 
and  control  of  all  the  community  property, 
but  he  was  not  entitled  to  such  custody  and 
control  for  any  gicater  length  of  time.  This 
being  tlie  ca.'^e,  and  there  being  no  express 
trust,  the  plaintiffs  could  have  brought  their 
suit  as  soon  as  a  reasonable  time  for  the  dis- 
clKirgc  of  connmmity  delds  had  elapsed. 
The  testimony  shows  tliat  the  amount  of  the 
community  debts  was  small,  and.  while  it 
does  not  show  exactly  when  they  were  paid, 
it  seems  reasonably  certain  that  they  were 
jiaid  or  barred  within  a  few  years  after  the 
death  of  Mrs.  Miller,  and  tliat  tbe  plaintiffs 
could  have  brought  their  suit  20  years  before 
they  did.  Such  fieing  the  facts,  we  think  the 
'•ourt  ruled  correctly  in  refusing  to  submit  to 


(Tex.  Civ.  App.)  35  S.  W.  1076:  Cocbran  v. 
Sonnen  (Tex.  Civ.  App.)  20  S.  W.  521;  Tin- 
nen  v.  Mebane,  10  Tex.  246.  60  Am,  I>ec.  aot; 
Wingate  v.  Wingate,  11  Tes-  430;  Kenoedr 
V.  Baker.  59  Tex.  150.  It  ia  true  that  mmt 
of  the  plaintiffs  were  laboring  under  disabili- 
ties which  exempted  them  from  the  c^wn- 
tion  of  tbe  statutes  of  limitation  for  serenl 
I  years,  but  such  disabilities  had  censed,  aad 
tbe  statute  been  in  operation  against  tba 
for  more  than  four  years  before  thla  suit  was 
brought. 

No  error  has  been  pointed  out.  and  the 
Judgment  Is  affirmed,  .\rhrmed. 


SAN  ANTONIO  &  A.  P.  BY.  CO.  v.  TURN 
HAM.* 

(Court  of  Civil  Appeals  of  Texas.   Jan.  20. 

1901.) 

TRIAL— INSTRUCTIONS— RBSPONSK  TO  QUS- 
TION  OF  JURY. 

1.  In  8U  action  for  damagee  occasioned  hy 
couistructioD  of  an  embauknient  acroes  a  creei 
lx>tton],  a  response  of  the  court  to  a  qcestion  o' 
the  jury  as  to  whether  they  should  assess  dut- 
ages  according  to  their  own  judgmeot,  or  a 
the  basis  of  plaintiff's  testimony,  that  tfefy 
sliould  assess  such  damages  as  they  believfd. 
from  the  evidence  in  the  case,  that  plaintjjT 
had  sustained,  was  not  objectionable,  as  tell- 
ing the  jury  that  they  should  accept  the  theai; 
of  plaintiff  and  his  witnesses,  althoagh  ther 
judgment  did  not  approve  of  such  estimate. 

Appeal  from  District  Court,  Milam  CbDE 
ty;  J.  C.  Scott,  Judge. 

Action  by  R.  C.  Tumham  against  the  Sac 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plalDtifT,  defendant  ap- 
peals. Affirmed. 

Duncan,  Walters  &  Lane,  for  appdUant 
Moore  &  Moore,  for  appellee. 

STREETMAN,  J.  Appellee  recovered  i 
judgment  against  appellant  for  damages  oc- 
casioned by  tbe  construction  of  an  embank- 
ment across  a  certain  creek  bottom  through 
appellee's  land,  which  caused  the  water  in 
an  ovei*fIow  to  accumulate  above  said  em- 
bankment, destroying  certain  hny.  graas,  and 
turf  on  tbe  land  situated  above  said  embank- 
ment, and  finally  washing  said  embankmeat 
away,  and  causing  a  portion  of  the  lands 
below  said  emi>anliment  to  be  planted  ii: 
Johnson  grass,  which  was  growing  upon  aaJA 
embankment  and  right  of  way.  and  also 
causing  a  portion  of  said  lands  to  be  badiy 
Injured  by  washing. 

Appellant  urges  that  the  evidence  was  in- 
BUlHclent,  In  a  number  of  respects,  to  sn^- 
tain  the  Judgment.  A  careful  examinaiioc 
of  tbe  record,  however,  convinces  us  tha: 
tlie  verdict  of  the  Jury  was  supported  by  thr 
evidence,  and  that  there  was  evidence  whiefe 

'Rehearing  denied  March  S.  IfHM,  and  writ  sf  er- 
ror denied  by  Supreme  Court, 


said  iiBiDB  or  damage. 

The  cliarge  of  tbe  court  was  b  full  and 
correct  presentatlcm  of  tbe  law,  and.  In  ad- 
dition, a  number  of  epedal  cbaiges  were 
given  at  tbe  request  of  tbe  defendant;  an^ 
upon  tbe  wbote,  we  cannot  see  tbat  appel- 
lant bas  any  just  complaint  against  tbe  man- 
ner In  wblch  tbe  cue  was  submitted  to  ttw 
Jury. 

After  tbe  jnry  bad  been  cbaiged  by  tbe 
court  ftnd  bad  been  for  some  time  In  re- 
tirement, they  submitted  to  tbe  court  tbe 
following  question:  "Is  It  wltbln  ttie  power 
of  tbe  jury  to  assess  damages  according  to 
Its  own  judgment,  or  sball  tbe  testimony  of 
tbe  plalntUTs  witnesses  be  tiie  basis  of  sucb 
damages  7"  Tbe  court  gave  the  following 
response  to  tbls  question:  **In  answer  to  tiie 
above  question,  yon  are  Instructed  that  If 
yon  find  for  the  plalDtlfT.  yon  will  acffiess  sucb 
damages  as  you  believe  from  tbe  evidence  In 
tbe  case  tbat  plaintiff  baa  sustali^."  Ap- 
pelant comidalns  of  this  answer,  and  insists 
that  It  amounted  to  an  instruction  that  the 
Jury  was  bound  to  accept  the  tbewy  ot  plain- 
tiff and  bis  witnesses  wltb  reference  to  tiie 
(Inmages  sustained,  although  their  Judgment 
did  not  approve  of  the  estimate  of  damages 
•stated  by  said  witnesses.  We  do  not  think 
that  the  Instruction  given  by  tbe  court  is 
subject  to  this  objection.  It  was  somewhat 
general  In  Its  terms,  but  It  was  a  correct 
RtatemeDt'  of  the  law.  and  did  not  misdirect 
the  jury  in  any  particular,  nor  do  we  see  how 
tb^  could  bave  been  misled  by  It 

We  bave  carefully  considered  all  of  tbe 
assignments,  and,  finding  no  error,  tbe  judg- 
ment Is  tberefore  affirmed.  Affirmed. 


TKAVEIiBRS'  PROTECTIVE  ASS'X  OP 
AMERICA  T.  DEWEY  et  al.* 

(Court  of  GItU  Appeals  of  Texas.   Eeb.  3, 
1904.) 

BBNSPICIAL  ASSOCIATION— CANCBLLATION  OF 
UEHBEI^HIF^ONSTITUTION-STATUTES. 

1.  The  constitntion  of  a  beneficial  associatiou, 
organized  under  the  laws  of  Missouri,  author- 
ized the  directors  to  cancel  any  membership  if 
deemed  advisable  by  them,  and  there  were  other 
provisions  of  the  ccHistitntion  of  tbe  order  as 
ivell  as  of  the  laws  (rf  Missouri  which  author- 
ized expulsion  of  a  member  for  the  commis- 
sion of  any  felonious  offense,  habitual  drunk- 
enness, or  violation  of  any  agreement  of  his 
membership.  Held,  that  the  board  of  directors 
had  authority  to  cancel  a  membership  owing 
to  insured  baring  lost  an  eye,  which  rendered 
him  a  more  hazardous  risk,  the  provision  author- 
izing the  directors  to  cancel  a  membership  as 
deemed  advisable  uot  l>eing  in  conflict  with  the 
other  pTovlBloiis  relative  to  expulsion. 

Appeal  from  District  Court,  McLennan 
County;  Marshall  Surratt,  Judge. 

Action  by  A.  O.  Dewey  and  others  against 
t  h  p   l^velers*    Protective   Association  of 


-Rchearlos  denied  Harcb  S,  19M. 


Clark  &  Bollnger  and  Coke  &  Coke,  for 
appellant  L.  GL  Penry  and  Boynton  &  Boyn- 
ton,  for  appdlees. 

FISHBR,  a  J.  A.  O.  Dewey,  being  for- 
m»1y  a  member  of  8K>elUnf  s  ordw,  there 
was  Issued  a  benefit  certificate,  payable  to 
his  dauc^ter,  Ulllnn  A.  Dewey,  the  other 
appellee  In  tbls  case.  Frlw  to  September 
5,  100%  tbe  membership  of  D«w^  was  can- 
celed 1^  tbe  appellant  Thereafter  tblsi  suit 
was  broui^t  by  him  In  tbe  nature  (tf  a  man- 
damus to  reinstate  said  Dewey  and  recognise 
his  membosblp.  Jndgmoit  in  favor  ot  Dew- 
ey and  daughter  was  rendered  In  the  court 
below,  reinstating  Um  as  a  member  In  ap- 
pdlanfs  order. 

On  th9  point  upon  wlilch  tbe  case  Is  de- 
cided there  Is  no  dispute  as  to  the  facts.  It 
appears  tbat  tbe  appellant  Is  a  fraternal  and 
benevolent  organization,  one  of  Its  principal 
objects  being  to  provide  Insurance  and  ben- 
efit funds  to  Its  members.  Dew^,  in  be- 
comlDg  a  member  ot  the  association,  sub- 
scribed to  ito  constitntlfm,  tbe  terms  ot  which 
became  a  part  of  his  contract  of  member- 
ebip.  After  the  certificate  of  membership 
was  Issued  to  him,  he  suffned  the  loss  of  an 
eye,  which  rendered  blm  a  more  baurdous 
risk.  Thereafter  the  board  of  directorsi  in 
the  manner  ^«scribed  by  the  constitution 
of  the  order,  canceled  Dewey's  certificate  of 
memborsblp  tta  the  reason  that  be  bad  be- 
come, from  the  loss  of  bis  eye,  a  more 
hazardous  risk.  The  constitution  of  tbe  or- 
der autbwized  tbe  directors  to  cancel  any 
membership.  If  deemed  advisable  by  them. 
It  was  in  pursuance  of  this  providtm  of  tbe 
constitution  of  the  oriet  that  the  certificate 
of  membership  of  Dewey  was  canceled. 
Thtte  are  otber  provisions  of  tiie  constitu- 
tion, as  well  as  the  laws  of  tbe  state  of  Mis- 
souri, which  authorize  tbe  expulsion  of  a 
member  when  he  is  guilty  ot  any  fftlonlo>us 
or  Indictable  offense  or  gross  misdemeanor, 
iiflbitual  drunkenness,  or  vlolatimis  of  any  ot 
tbe  conditl(ms  of  agre«uenta  which  be  may 
accept  as  a  member  of  the  association,  or 
conduct  unbecoming  a  gentleman  and  m«nber 
of  tbe  association.  The  trial  court  evidently 
cMiduded  that  the  method  b«:e  inrovlded 
for  expulsion  was  exdutive,  and  that  once 
a  meml)er,  the  certificate  could  not  be  can- 
celed except  as  tbat  result  could  be  reached 
from  expelling  a  member  uoAa  the  provi- 
b1«is  of  tbe  constitution  and  laws  of  Mis- 
souri, as  quoted.  We  are  not  pr^red  to 
agree  wltb  tbe  trial  court  to  tbls  extent 
for,  In  our  <^nIon,  the  other  provtelons  of 
tbe  constitutiOTi  tbat  authorize  cancellation 
of  membership  or  certificate  of  membership 
when  deeoned  advisable  for  tbe  Interest  of 
the  order  do  not  conflict  wltii  tbat  provi- 
sion of  the  constitntion  and  laws  of  Missouri 
tbat  provides  for  expulsion.  Tbe  clause  In 
the  constitution  that  permits  cancellation  of 


oi  Appeals  oi  xexKO.  reu.  x,  j.«v«.| 

MUNICIPAL  TAXES— NSW  CHARTER— EFFECT- 
ACTION  FOR  TAXES— 8TATB  AND  COONTT  AS 
PARTIES  —  PLEA  IN  ABATEMBNT  —  SUFFI- 
CIENCY. 

1.  A  city's  right  to  taxes  leritd  under  a  for- 
mer charter  Is  not  Impaired  ttjr  a  anbeeQuent 
charter  repealing  all  former  charters,  without  a 
saving  clause  as  to  rlghta  accming  thereunder. 

2.  A  plea  in  abatement  to  a  dt^'a  action  for 
taxes  that  the  state  and  cotmtr  are  necesaarj 
parties,  in  order  that  their  respectiTe  tax  liens 
may  be  marshaled,  ia  properly  overroled  where 
it  doea  not  appear  that  the  state  and  county 
taxes  are  unpaid. 

SkTor  from  District  Coort.  Galveston  Coun- 
ty; Wm.  H.  Stewart,  Judge.  • 

Action  by  the  city  of  Galveston  against 
John  and  Mary  Bennlson.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Affirm- 
ed. 

L.  B.  Trezevant,  for  plaintiffs  in  error.  J. 
Z.  H.  Scott  and  P.  A.  Dtonllhet,  for  defend- 
ant in  err«r. 

QILL,  J.  On  January  81, 1899,  the  city  of 
Galveston,  a  municipal  corporation  operating 
under  special  <^arter,  filed  this  suit  against 
plaintiffs  in  wror  to  lecovw  municipal  and 
school  taxes  due  by  them  tot  the  years  1897 
and  1893  on  property  idtnated  in  GalTestoo, 
and  owned  by  them.  Poll  tax  was  sought  to 
be  recovered  against  J<^  Bennlson  for  the 
yean  named.  Tbe  power  of  the  dty  to  levy 
and  collect  the  taxes  sued  for  la  not  ques- 
tlooed,  nor  do  plaintiffs  in  error  complain 
ttiat  It  was  not  shown  upon  the  trial  that  a 
lawful  levy  waa  made.  Tbe  auestlons  pre- 
sented relate  to  tbe  powa  of  the  dty  to  main 
tala  the  suit  at  tbe  time  <^  tbe  flUng  oi  the 
amended  petition  upon  which  the  trial  was 
had,  and  the  sutllclency  of  the  pleading  as  to 
the  ordinances  under  which  the  right  to  re- 
cover is  claimed. 

The  taxes  were  levied  under  the  charter  In 
force  up  to  the  passage  of  tbe  commission 
charter  granted  by  tbe  Legislature  in  1901. 
The  amended  pleading  was  filed  under  the 
charter  of  1901.  Tbe  point  made  is  that,  as 
the  charter  of  1001  repealed  all  former  char- 
ters, and  as  this  was  done  without  a  saving 
clause  as  to  rights  accruing  under  former 
charters,  the  city  bad  no  right  to  maintain 
tbls  ault^  and  the  court  no  Jurisdiction  tp  try 
It.  The  nmtentlon  la  that  the  right  to  sue 
for  its  taxes  rested  In  the  provisi(Hi  of  the 
former  charter,  and  tbat  the  right  was  not 
preserved  upon  Its  repeal.  We  r^rd  the 
contention  as  without  merit  It  is  well  set- 
tled tliat  the  baa  tbe  general  right  to  be- 
come a  litigant  in  enforcing  the  collection  of 
Its  taxes,  and  this  Irrespective  of  Its  charter 
provisions.  Galveeton  Western  Ry.  Co.  v. 
City  of  Galveston,  74  S.  W.  037;  City  of  Hen- 
rletta  t.  Bustis,  87  Tex.  14,  28  S.  W.  619. 


RebMirlns  Aenled. 

Sm  Uuaiclptl  Corporattoos,  vid.  W,  Cent.  Dig. 
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claimed  are  also  without  merit  The  petition 
Is  unusually  full,  and  sets  out  specifically 
the  fact  of  their  passage  and  their  substance. 

Plaintiffs  In  error  pleaded  in  abatement 
that  the  state  and  couhty  were  necessary  par- 
ties to  the  suit,  In  order  that  their  respective 
liens  for  taxes  might  be  marshaled,  and  com- 
plain of  ttie  action  of  the  court  in  overruling 
the  plea.  The  plea  waa  rightly  overruled,  If 
for  no  other  reapon,  because  It  la  not  mflde  to 
appear  tbat  tlie  state  and  county  taxes  are 
unpaid. 

Other  polnta  are  made,  but  we  deem  it  un- 
necessary to  notice  them,  further  tban  to  say 
tbat,  in  our  judgment  they  present  no  re- 
versible error. 

We  think  Hw  judgment  ahonld  bo  afllrmed. 
Athrmed. 


MOORMAN  T.  ATCHISON,  T.  *  a  F.  BY. 

CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.  Feb. 
1904.) 

PASSBtKOSR   CARRIBRS  — STOP  AT  STATION  — 

.  SUDDEN  JBRKINO  OF  TRAIN— INJURY  TO  PAS- 
SENGER—B  VI  DEN  CE-8UFFICI  EN  CY . 

1.  Where  a  railroad  train  has  almost  stop- 
ped at  a  station,  a  sudden  jeric  injuring  a  pas- 
senger ia  negligence. 

2.  In  an  action  by  a  passenger  against  a  rail- 
road for  Injuries  alleged  to  have  been  caused  by 
defendant's  negligence  Id-  jerking  the  train  as 

Slaintiff  had  arisen  from  hia  seat  to  alight  evi- 
ence  considered,  and  held  to  justify  submis- 
sion to  the  jury  of  the  issue  as  to  whether 
the  jerk  was  the  proximate  cause  of  the  Injury. 

Appeal  from  Circuit  Court  I^lun  County; 
John  P.  Butler,  Judge. 

Action  by  L.  A.  Moorman  against  the  At- 
chlaon,  Topeka  &  Santa  F6  Railway  Com- 
pany. From  a  ju^ment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Gardiner  Latbrop,  Sand.  W,  Moore,  T.  P. 
Bums,  and  J.  P.  Ollmor^  tor  appellant 
West  &  Bresnehen,  for  respondent 

SMITH,  P.  J.  Adlon  to  recorer  damages 

for  personal  injuries. 

The  defendant's  railway  line  extends  from 
Marceline  to  Bucklin,  and  over  which  It  runs 
and  operates  its  various  kinds  of  trains. 
The  plaintifl,  desiring  to  go  from  the  for- 
mer to  the  latter  place,  for  that  purpose  en- 
tered a  car  of  one  of  the  defendant's  pas- 
senger trains  at  such  former  place,  where 
he  was  accepted  as  a  passenger.  The  pe- 
tition alleges:  "That  after  said  train  upon 
which  plaintiff  was  so  being  carried  as  afore- 
said had  reached  tbe  said  town  of  Buck- 
lin, and  when  said  train  was  within  a  short 
distance  of  defendant's  said  depot  at  Buck- 
lin, and  while  said  train  was  stUl  In  motion, 
and  while  said  train  was  being  slowed  up 
for  the  purpose  of  stopping  at  defendant's 
said  depot  at  BocfcUn*  tbe  defendant's  serr- 


it  was  standing  stUl.  Q.  If  It  was  not  stUl, 
bow  Cast  was  It  sologl  A.  Well,  It  was  mov- 
ing -very  slowly.  Q.  Now,  tell  tbe  Jury  Just 
■when  tbe  point  ot  the  umbredla  strut^k  your 
body?  Well.  I  can  abow  tbe  jury  bettw 
Btuidlng.  Ab  I  raised  tbe  nmbrtila,  Jjuat 
as  I  raised  wltb  tbe  umbrella,  then  tbe  train 
moved  forward,  and  tbe  umbrella—  I  fell 
fMward,  like  this,  and  that  end  of  the  um- 
brella struck  tbB  ead  of  the  seat,  and  the 
point  struck  me  right  there  (IndlcatiDg),  and 
as  I  doubled  over  It  punched  down  like 
that,  and  there  is  wbere  tbe  Injury  is.  Q. 
What  caused  you  to  be  thrown  forward?  A. 
Tbe  sudden  movement  <^  tbe  train.  Q. 
Wboi  you  speak  of  being  thrown  forward, 
yon  mean  you  were  tlunwn  .which  direction? 
A.  South,  toward  tiie  rear  of  the  car.  Q. 
Tell  tbe  Jury  what  it  was  that  the  other  end 
of  tbe  umbrella  simck  against.  A.  Against 
the  back  of  Uie  seat  on  which  I  bad  been 
Bitthig.  Q.  At  the  time  yon  stepped  out  in 
tbe  aisle,  as  I  understand  you,  before  yoa 
got  out  in  the  aisle  you  took  up  your  dress- 
suit  case?  A  Tes,  sir.  Q.  And  after  you 
got  out  in  tiie  alsle^  yon  reached  ovter  and 
to(A  np  your  umbrella?  A.  Tes,  sir.  Q. 
And  during  all  this  time  the  train  was  slowly 
moving  toward  the  statioit?  A  The  train 
bad  stopped  at  tlie  time  I  picked  up  my 
dress-suit  case.  Q.  Look  and  see  If  you  an- 
swered the  top  question.  Read  it?  A  *Mow, 
when  you  got  up  and  stepped  out  in  the  alsl^ 
and  turned  around  and  picked  up  your  um- 
brella, during  some  of  that  time  tiie  train  was 
movli^;  In  other  words,  the  train  was  mov- 
ing while  yon  did  that;  it  took  you  some 
little  time.'  Q.  Is  that  correct?  A.  Yes,  sir. 
It  took  some  little  time:  but  I  think  the  train 
was  not  moving  at  that  time.  Q.  Now, 
wasn't  this  question  asked  by  Mr.  Btims: 
'Xow,  Professor,  you  are  not  sure  whether 
the  train  stcq^ped  or  not  before  you  got  hurt? 
A.  Not  abs<riutely  certain  that  it  stopped 
sttlL*  Is  that  correct?  A.  Tes,  sir.  Q.  Was 
this  question  asked  yoo:  Ton  are  sure  it 
slowed  up?  A.  Yes,  sir.*  A.  Yes,  sir.  Q. 
Was  this  question  asked  you:  'But  don't 
know  whether  it  came  to  a  full  stop  or  not? 
A.  No,  sir;  I  do  not'  Is  that  correct?  A. 
That  Is  correct.  Q.  Was  this  question  asked 
you  in  your  deposition:  *Now,  the  distance 
from  where  it  slowed  up,  and  where  you  sup- 
posed it  had  stopped,  to  where  It  finally  did 
stop  and  tbe  passratgers  got  off,  was  about 
the  length  of  one  cor?  A.  About  that* 
Now.  is  that  correct?  A.  Yes,  dr.  Q.  The 
brakeman  had  called  this  station  at  Bucklln 
when  tbe  train  was  within  about  one  hun- 
dred yards  of  tbe  station?  A  About  that 
Q.  And  the  train  began  to  slow  down,  and 
when  you  got  up  In  the  aisle  and  gathered 
up  your  suit  case  and  your  umbrella,  tlM 
north  end  of  tbe  car,  the  end  of  the  car 
where  yoa  were,  was  about  the  aoutta  end 


depot?  A.  It  was." 

The  plaintiff  occujded  a  nat  near  tlw  hind 
end  of  the  car.  If,  after  the  trainman  bad 
called  oat  "Bw^Unl"  and  the  train  bad  come 
to  a  stop,  or  so  neai^  so  that  its  movement 
was  barely  perceptible^  and  the  plaintiff  had 
left  his  seat  and  was  standing  In  tbe  aisle 
ftf  tbe  car  with  his  suit  case  in  band.  Just 
preparatory  to  making  his  departure,  and 
bad  reached  down  and  grasped  his  umbrella, 
and  was  raising  It;  tbe  train  suddenly  lurch- 
ed fuward,  wherel^  plalntia  was  thrown 
toward  the  hind  end  of  the  car,  and  the 
handle  end  of  his  umbrella  faced  against  tbe 
back  of  tbe  seat  (then  In  fnmt  of  him)  and 
Hie  othw  end  (tbe  pctot)  against  his  abdo- 
men, as  the  plaintiff  testified,  thm  tbe  de- 
fendant was  guilty  of  actionable  negligence^ 
It  snffidently  appears  from  the  plaintiff's 
evidence  that  after  tbe  train  bad  stopped  it 
was  given  a  lundi,  the  suddenness  and  vio- 
lence of  which  was  sufficient  to  throw  plaio- 
tifl  forward,  one  end  ai  bis  umbrella  striking 
tbe  back  of  a  seat  and  he  the  other,  and  this, 
it  was  proved,  caused  the  injury  of  which 
complaint  is  made.  The  sudden  lurdiing  of 
tile  tratn  forward  was  a  negligent  act,  and 
if,  as  tiie  evidence  of  the  plaintiff  tends  to 
prove  was  tbe  fact  It  was  the  direct  and 
proximate  cause  qf  tbe  injury,  there  was  lia- 
bility. Tbe  plaintiff  having  been  accepted  as 
a  passMiger  on  Ite  trabi,  it  was  bound  to  exer- 
cise the  highest  d^:ree  of  care  of  a  prudent 
person  under  similar' circumstances  for  bis 
safety,  and  to  be  held  to  a  strict  responsibility 
therefor.  In  Barth  v.  By.  Co.,  142  Mo.,  loe. 
cit  650,  44  B.  W.  778,  it  was  said  that  "a 
railway  passengra  carrier  Is  bound  to  aUow 
Its  passengers  reasuiable  time  to  enter  and 
leave  Its  cars,  and,  while  It  may  start  before 
a  passenger  has  been  seated,  it  must  exer- 
cise the  highest  d^ree  of  care  that  a  prudent 
and  cautious  perscm  would  use  and  exercise 
under  similar  circumstances  In  starting  Its 
cars,  so  as  not  to  suddenly  Jerk  or  Jar  him, 
and  tiiereby  Injure  him."  Dougherty  v.  By. 
Co.,  9  Mo.  App.  478.  And  ot  course  the  same 
rule  Is  arollcable  where  a  train  has  stopped 
and  a  passenger  Is  in  tbe  act  of  leaving  one 
of  its  coaches. 

Tbe  contention  of  the  defoidant  Is  that  it 
Is  shown  t^  .tbe  evidence  that  the  lurch  was 
occaei(»ied  by  the  release  of  tin  air  brakes, 
and  that  it  Is  usual  and  ordinary,  and  can* 
not  be  avoided  by  the  most  careful  manage- 
ment of  Its  passenger  trains.  But  we  do  not 
so  understand  the  evidence^  Tbe  testimony 
of  the  defendant's  conductor  was  that  the 
lurch  or  quiver  of  a  passeiigw  train  whlcb  Is 
caused  the  release  of  the  air  brakes  has  a 
tendency  to  throw  a  person  toward  tbe  fnmt 
instead  of  tbe  rear  of  tbe  train.  Bamsdell, 
the  defendant's  car  inspector,  t«tifled  that 
I  when  the  air  brakes  are  released  the  cars 
I  settle  back  from  the  engine  Just  as  tiiey  stop. 


There  ts  nothing  In  the  eTldence  to  authorize 
the  Inference  that  the  sudden  forward  lurch 
of  the  train  to  the  length  of  a  car  was  caused 
by  the  release  of  the  air  brakes,  or,  if  bo,  that 
the  lurch  was  such  as  was  usual  and  ordi- 
nary, and  could  not  be  avoided  by  the  most 
careful  management  of  passenger  trains.  As 
has  been  already  said,  the  usual  and  ordinary 
lurch  resulting  from  the  release  of  the  air 
brakes  is  to  Impart  to  the  cars  a  backward 
movement  from  the  engine,  which  would  tend 
to  throw  a  standing  passenger  forwards  to- 
wards the  engine.  It  therefore  becomes  at 
once  obriotu  that  the  forward  larch  which 
occasioned  the  plalntltrB  Injury  did  not  result 
from  the  release  of  the  air  brakes,  but  from 
some  other  cause,  probably  that  of  moving 
the  train  by  the  negligent  use  of  the  motive 
power.  The  evidence  that  the  release  of  the 
air  brakes  of  a  train  usually  and  ordinarily 
imparts  a  backward  lurch  or  settling  of  the 
cars  does  not  tend  to  show  that  the  accident 
did  not  arise  for  want  of  care  on  the  part  of 
the  defendant  In  Dougherty  t.  Ry.  C5o.,  81 
Mo.  325,  51  Am.  Rep.  239,  It  was  said  that: 
"Where  the  vehicle  or  conveyance  Is  shown 
to  be  ander  the  control  or  management  of  the 
carrier  or  his  servants,  and  the  accident  is 
such  as  under  an  ordinary  course  of  things 
does  not  happen.  If  those  who  have  the  man- 
agement use  proper  care.  It  affords  reasona- 
ble evidence,  In  the  absence  of  explanatloa 
by  defendant,  that  the  accident  arose  for 
want  of  care."  And  no  good  reason  Is  seen 
why  the  application  of  this  rule  may  not  be 
Invoked  in  resotving  the  question  now  before 
us. 

We  are  unable  to  discover  anything  In  the 
evidence  to  warrant  the  defendant's  assump- 
tion that  the  forward  movement  of  the  car, 
which  the  plaintiff  testified  as  causing  his  in- 
jury, was  necessary  and  incident  to  the  usual 
and  proper  operation  and  management  of 
defendant's  train,  and  therefore  we  think  the 
numerous  authorities  cited  and  relied  on 
it  are  without  application. 

Nor  do  we  think  we  are  authorized  to  hold, 
as  a  matter  of  law,  that  because  tibe  plaintiff 
picked  up  his  umbrella  by  taking  hold  of  It 
□ear  the  middle  instead  of  by  the  handle,  so 
that  In  that  way  he  brought  the  point  around 
in  front  of  his  body,  he  was  thereby  guilty 
of  contributory  negligence.  When  this  was 
done,  the  train  was  either  standing  still  or 
was  moving  so  slowly  as  not  to  be  noticeable. 
It  was  at  the  station  platform,  and  the  platn- 
tiff  had  arisen  from  his  seat  and  was  stand- 
ing In  the  aisle  preparatory  to  leaving  the 
car,  when,  without  any  warning,  the  car  sud- 
denly started  forward.  The  plaintiff  bad  a 
right  to  prestune  that  It  would  remain  sta- 
tionary, or  nearly  so,  until  after  a  reasonable 
time  for  him  to  leave  the  car  had  elapsed. 
The  case  was,  we  think,  one  for  the  Jury. 

The  court  gave  21  Instructions,  5  for  plain- 


not  contended  that  there  was  »jxj  emr  1b  the 
action  of  the  court  In  that  regard. 

The  verdict  is  therefore  concInsiTe  on  as, 
and  the  Judgment  must  be  affirmed.  All  con- 
cur. 


BANK  OF  SSNEOA  t.  FIBST  NAT.  BANE 

OF  CARTHAOS. 
(Court  itf  Appeals  at  Kansas  City,  Mo.  fA. 
16.  19(M.) 

BANKS— LETTERS  OP  CREDIT— BENKFTT—PEB- 
SONS  ENT1TI..KD— PBE3DMPT10NS. 

1.  Where  a  bank  executed  a  general  letter  of 
credit,  addressed  "To  Whom  It  may  Otmeera." 
obligating  itself  to  pay  checks  ot  the  bearer  to 
the  amount  of  f 1,000 — checlcs  paid  to  be  indors- 
ed ou  the  back  of  the  letter — checks  drawn  by 
the  bearer  of  the  letter,  and  cashed  by  a  buk 
which  had  do  notice  of  the  letter,  and  thaefo^ 
did  not  cash  the  same  on  the  faith  tbereoC,  a 
indorse  th«n  on  the  back  of  the  letter,  could 
not  be  applied  In  eztingnishment  of  the  amooct 
named  In  the  letter,  as  against  another  bank 
subsequently  cashing  the  bearer's  checks,  os 
the  faith  of  the  letter,  to  an  amoont  appareotlr 
remaining  undrawn  thereunder,  as  disckised 
by  the  indorsements. 

Z  The  fact  that  the  bank  iSsning  the  letta 
of  credit  may  hare  thought  and  assnmed  ttdt 
the  previous  checks  cashed  by  the  bank  withcjit 
notice  of  the  letter  had  been  cashed  on  the  fsit^ 
thereof  was  immateriaL 

Appeal  from  Circuit  Ooort,  Jasper  Goimty; 
J.  D.  Perkins,  Judge. 

Action  by  the  Bank  of  Seneca  against  the 
First  National  Bank  of'  GartbageL  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Berersed. 

Geo.  Hnbbert,  for  appellant  K.  O.  Brovi, 
Qeo.  W.  Crowder,  and  Howard  Gmy,  for  re- 
spondent 

ELLISON,  J.  The  defendant  bank  issued 
to  H.  Q.  Tangner,  and  delivered  to  his  agent. 
George  W.  Hawk,  the  following  letter  of 

credit: 

"Letter  of  Credit.  First  National  Bank. 
Capital  Stock  ¥100,000.00.  Carthage.  Ho., 
July  8th,  1901.  To  Whom  It  may  Concern:  We 
will  pay  checks  signed  H.  O.  Tangner  tiy  the 
bearer,  Geo.  W.  Hawk,  to  the  amount  of  One 
Thousand  Dollars,  any  checks  paid  endrase 
on  back  of  this  letter.  Mr.  Hawk's  signature 
Is  below.  V.  A.  Wallace^  VIce-Prea. 

"Geo.  W.  Hawk." 

Said  letter  was  Indorsed  on  liie  bsdt  as 

follows: 

T-17.  10  cbecka   t  SOO  » 

7-2S.  1  cheek,  J.  Q.  Johnson....     33&  00.  Ssneca.  Mo. 
7-S.  1  check,  J.  D.  Qallemors. .     MO  00 
7-35.  1  check,  a.  W.  Hawk   H  7S 

n,ooo  00 

Hawk  was  engaged  In  going  over  the  coun- 
try buying  mules  for  Tangner,  and  he  wu 
given  the  lett^  of  credit  to  facilitate  that 
businesa  After  receiving  the  letter  on  July 
8th.  he  went  Into  the  adjoining  connty  of 
Newton,  and  on  July  17th  he  drew  and  nego- 


and  paid  by  defendaDt.  Tben,  on  July  zotn, 
be  presented  tbe  letter  to  tbe  plaintiff  bank, 
and,  on  the  faith  thereof,  plaintiff  allowed 
htm  to  draw  and  negotiate  to  It  three  cheeks 
on  d^endaztt— one  for  $235,  one  for  $240,  and 
one  for  $24.76,  asgregating  $499.7&— being  bal- 
ance ot  the  amonnt  limited  In  the  letter. 
These  were  separately  indorsed  on  the  back 
of  tbe  letter.  The  smallest  of  these  was  for 
expense  money,  and  the  other  two  were  for 
mules  purchased.  The  defendant  bank  Te> 
fused  payment  of  theee  checks  on  the  ground 
that,  before  they  were  negotiated  to  plaintiff, 
Hawk  had  exhausted  the  sum  limited  In  the 
letter  by  checks  to  other  parties,  which  bad 
been  duly  paid  by  defendant  It  appears 
ttiat,  before  negotiating  these  checks,  Hawk, 
leaving  tbe  letter  behind,  went  Into  another 
county,  and  there  bought  mules,  and  on  Jnly 
10th  and  18tb  negotiated  checks  to  a  bank  at 
PlneTllle,  In  that  connty,  a^egatlng  $389.80. 
These  checks  were  negotiated  to  that  bank 
without  Hawk  exhibiting  the  letter  of  credit, 
and  -wltib  no  knowledge  on  the  part  of  Ibat 
bank  that  tbete  was  a  letter  of  credit.  It 
was  these  last  checks  which  defendant  bank 
paid;  and  these,  with  the  $900.2R  which  It 
had  before  paid,  made  a  total  payment  of 
$880.05,  and  lacked  $109.95  of  being  tbe 
amount  named  In  the  letter. 

On  these  facts,  the  trial  court  took  tbe 
view  that  tbe  checks  negotiated  to  the  bank 
at  PlnevUIe  and  paid  by  defendant  went  to 
the  discharge  of  the  letter  of  credit  ren- 
dered judgment  for  the  plaintiff  for  Its  small- 
est check,'  of  $24.75.  The  reason,  as  we 
gather  It.  for  rendering  judgment  for  only 
$24.75,  when  the  letter,  after  allowing  for 
the  checks  at  Pln^TlIle,  lacked  $109.95  of  be- 
ing »hauated,  was  that  that  sum  would  not 
pay  either  of  the  other  of  plaintiffs  checks 
fn  full. 

Tbe  parties  have  dlecnssed  at  length  the 
Qtnrtlon  whether  a  penwn  who  has  advanced 
money  on  tbe  faith  of  a  letter  of  credit,  the 
limit  of  which  tbe  holder  had  already  ex- 
hansted  by  negotiations  with  others  without 
that  person's  knowledge,  can  recover  of  tbe 
writer.  Putting  aside  considerations  of  eq- 
uity which  sometimes  arise,  and  looking  upon 
It  as  a  legal  question,  there  is  strong  au- 
thority for  saying  that  he  cannot  (Ranger  v. 
Sargent  86  Tex.  26;  Roman  v.  Sema,  40 
Tex.  806)  though  we  need  not  say;  for 
any  such  question  Is  excluded  from  this  case 
by  the  facts  preserved  In  tbe  record.  Tbe 
letter,  being  addressed  to  "Whom  It  may 
Concern, **  and  being  Intended  for  nse  with 
dlffeavnt  persona  at  dlff»ent  times  and  at 
various  places,  was  a  general  letter  of  credit; 
and  It  was  what  has  been  aptiy  termed  a 
circulating  promise  to  pay  Tangner's  checks, 
signed  by  Hawk,  np  to  the  amount  of  $1,000. 
But  it  iB  a  fundamental  rule  govoming  this 
sort  of  oommerdal  paper  that  no  one  bas  any 
claim,  because  nC  it,  against  the  wrl^,  im- 


ueana,  ^  Uhio,  186;  Follock  v.  ueim, 
Ulss.  1,  28  Am.  Rep.  842;  Grant  v.  Naylor 
4  Cranch,  224,  2  L.  Ed.  222;   SbiTwln  t 
I  Brigbam,  30  Ohio  St.  137;    Birckliead  v 
I  Brown,  5  HIU.  643;  Russell  v.  Wiggln,  : 
j  Story,  235-241,  Fed.  Cas.  Na  12,1(;6;  Unloi 
I  Bank  v.  Coster's  Ex'rs,  3  N.  T.  203,  53  Am 
Dec.  280;  Bleeker  v.  Hyde.  3  McLean,  279 
Fed.  Cas.  No.  1,537.  That  the  party  maklnj 
Claim  of  reimbursement  against  tbe  writei 
must  show  that  he  acted  on  the  faith  of  thi 
letta,  is  a  requisite  that  appears  In  all  writ 
ing  upon  this  and  kindred  subjects.    It  si 
appears  In  adjudicated  cases,  and  is  accept 
ed,  as  of  course,  by  text-writers.   See  2  Dan 
lei  on  Neg.  Inst  n  1790-1798;  Coolldge  v 
Fayson,  2  Wheat  66,  4  U  Ed.  185;  Scblm 
melpennick  v.  Bayard,  1  Pet.  264,  7  L.  Ed 
138;  Boyce  v.  Edwards,  4  Pet  111,  7  U  Ed 
799.    The  liability  of  a  writer  of  a  lettei 
of  credit  la  founded  on  tbe  simple  law  oi 
1  contracts,  where  tbe  minds  of  tbe  partiei 
■  must  meet  In  tbe  common  purpose.  The  acr 
\  of  the  writer  Is  an  offer  or  request  or  propo 
sltion.  and  the  act  of  him  who  famishes  thi 
mmey  Is  an  acceptance.  So  It  Is  understooc 
that  a  general  letter  of  credit  Is  conslderei 
as  addressed  to  whomsoever  will  act  upot 
It,  and,  when  acted  upon,  tbe  contract  li 
1  made  up,  upon  which  the  writer  may  be  heic 
j  liable.   Necessarily,  where  one  furnishes  an 
'  otber  money  without  knowledge  that  suet 
i  other  has  a  letter  of  credit  be  Is  a  strangei 
to  the  letter;  and,  when  be  comes  to  set  t 
up  as  the  foundation  upon  which  to  recovei 
against  the  wrltw.  he  should  be  regarded  ai 
an  Interloper,  without  a  shadow  of  right. 

By  these  r^narka  we  aim  to  demonsti-at< 
that  when  the  bank  at  Plneville,  wlthou 
sight  or  knowledge  of  tbe  defendant's  letter 
paid  Tangner's  checks  drawn  on  tbe  defend 
ant  bank,  that  act  necessarily  was  not  baset 
on  the  letter,  and.  In  consequence,  no  con 
tractual  relation  arose  between  it  end  th' 
defendant  bank.  And  when  the  defendan 
bank  paid  the  idiecks  to  tbe  Plneville  bank,  1 
was  merely  the  consummation  of  an  ordlnar; 
transaction,  wholly  disconnected  and  apar 
from  tbe  letter.  The  sum  thus  paid  couU 
not  be  applied  towards  extinguishing  tb< 
amonnt  named  In  tbe  letter.  Tbe  sum  si 
paid  only  became  a  debt  owing  from  Tangne 
to  the  defendant,  and  had  no  more  to  d* 
with  the  letter  than  any  otber  debt  he  m]gb 
have  owed  to  It  That  the  payment  of  tli< 
Plneville  checks  could  have  no  eounectioi 
with  the  letter  Is  apparent  by  the  suggestioi 
that  If  the  defendant  bank  had  not  pal( 
those  checks,  and  had  asked  that  the  Pine 
ville  bank  and  this  plaintiff  Interplead  fa 
the  money,  which  wonld  have  prevailed— thi 
plaintiff,  who  relied  upon  the  letter  and  com 
plied  with  it,  or  tbe  Plneville  bank,  whi 
knew  nothing  of  Its  existence?  It  can  maki 
no  difference  that  the  defendant  may  hav< 
thought  and  assumed  that  the  PlnevUl 


thority  in  dealing  with  the  Plnevllle  bank, 
such  act  ought  not  to  be  allowed  to  Injure 
the  plaintiff  bank,  where  Mb  act  was  regular 
and  within  authority.  If  Hawk's  act  must 
barm  one  of  two  Innocent  parties,  it  should 
fall  on  the  one  who  put  him  In  position  to 
do  the  harm. 

From  these  conslderatlcme^  It  follows  that 
the  defense  wholly  failed,  and  that  plaintiff 
should  have  had  Judgment  In  the  trial  court 
for  the  whole  sum  it  advanced.  Tbe  Judg- 
ment Is  therefore  reversed,  and  the  cause  re- 
manded, wltb  directloiu  to  m  enter  IL  All 
concur. 


WISHAST  T.  GERHART.* 

(Ooort  of  Appeals  at  Kansas  Oity,  Mo.  Feb. 
15,  1904.) 

DraD&-CON8IDKHATION  —  BSTOPPEI/-UNLAW- 
rUL  DHTAINBR— COUPLAIHT^UPPICIBNCY. 

1.  ReT.  St.  1899,  8  646,  provides  that  when- 
ever a  written  contract  for  tbe  payment  of 
mouer  or  delivery  of  property  sfiall  be  tbe 
foandatlon  of  an  action,  the  proper  party  may 
prove  tbe  want  or  failnre  of  coosideratioo. 
Held,  that  in  unlawful  detainer  by  a  purchaser 
under  a  trust  deed  it  was  proper  to  refuse  to 
admit  evidence  that  the  trust  deed  was  without 
consideratioQ,  since  the  grantor  waa  estopped 
from  defeating  Its  operative  effect. 

2.  Rev.  St.  1899,  6  38^3.  declares  that  unlaw- 
ful detainers  shall  be  coenizable  before  any 
juBtice  of  tbe  peace  of  tne  county  in  which 
they  are  committed.  Bcld,  that  it  was  not 
necessarj-  that  a  complaint  in  unlawful  dctaluer 
should  allege  the  property  to  have  been  in  the 
city  ward  of  the  justice  before  whom  the  com- 
plaint was  filed. 

8.  The  purchaser  under  a  deed  of  trust  may 
mahitaln  unlawful  detainer  under  the  statute. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; A.  r,  Evans,  Judge. 

Action  by  D.  W'ltibart  against  Susan  M. 
Gerhart.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  apiieals.  Aillrmcd. 

Kenneth  MeC.  De  Weese,  for  appellaot  J. 
C.  Bosenberger,  for  respondent 

ELLISON,  J.  This  is  an  action  of  unlaw- 
ful detainer.  The  Judgment  In  the  trial 
court  was  for  the  plaintiff.  Plaintiff's  rigbt 
to  the  property  Is  founded  upon  a  doed  of 
trust  in  the  usual  form,  executed  by  defend- 
ant to  plaintiff  to  secure  to  him  the  payment 
of  $;j,000,  and  wblch  plaintiff  bad  foreclosed. 
The  deed  recited  that  It  was  executed  "In 
consideration  of  the  debt  and  trust  herein- 
after mentioned  and  created  and  the  sum  of 
one  dollar."  At  tbe  trial  defendant  offered 
to  prove  that  the  deed  was  in  fact  without 
consideration.  Plaintiff's  counsel  objected  to 
tbe  evidence,  and  the  trial  court  thereupon 
refused  defendant's  offer.  The  defendant 
bases  bis  case  on  section  645,  Rev.  St.  1899. 
which  reads  as  follows:   "Whenever  a  spe- 

"B^liMtrlns  tenled  Uareb  T.  1M4. 


the  foundation  of  an  action  or  defense  in 
whole  or  in  part,  or  shall  be  given  in  evi- 
dence In  any  court  without  being  pleaded, 
the  proper  party  may  prove  the  want  or  fail- 
ure of  the  consid^atlon,  In  whole  or  In  part, 
of  such  specialty  or  other  written  contract" 
We  are  of  the  opinion  that  this  statute  does 
not  support  defendant's  position  In  a  case  of 
this  nature.    Where  a  deed  recites  a  con-  , 
sideratiou.  It  when  not  contractual,  may  be 
shown  to  be  different  yet  a  party  Is  estop- 
ped by  such  deed  from  defeating  Its  <qMr- 
atlve  effect  as  a  conveyance.   Hend«w>n  v. 
Henderson's  Ex'rs,   18  Mo.  151;    Bobb  v. 
Bobb,  89  Mo.  411.  419,  4  a  W.  511;  Dobyns  t. 
Association,  144  Mo.  95,  109.  45  S.  W.  U07. 
This  court  has  recognized  and  applied  those 
authorities  In  a  variety  of  cases.  Jackam  v. 
Ry.  Co.,  54  Mo.  App.  630;  Davis  t.  Gann.  63 
Mo.  App.  425.   That  statute  manifestiy  does 
not  affect  the  law  of  estoppel,  or  the  In- 
violability of  written  contracts.   If  a  grantor 
should  sue  his  grantee  for  the  sum  stated  as 
the  consideration  In  the  deed,  the  statute  per- 
mits the  grantee  to  show  that  there  was  no 
consideration,  and  there  could  be  no  recov- 
ery. So,  if  the  grantee,  claiming  a  breach  of 
warranty,  should  sue  the  grantor  for  all  m-  a 
part  of  the  consideration  stated  in  the  deed, 
the  grantor,  by  the  terms  of  the  statute, 
could  show  there  was  no  consideration,  and 
thus  escape  payment  on  the  warranty;  but 
he  could  not  in  the  absence  of  fraud,  avoid 
the  deed  Itself,  for  even  a  voluntary  deed  is 
binding  as  s  conveyance  between  the  par- 
ties.   So  rule  of  law  is  more  firmly  estab- 
lished than  that  In  the  absence  of  fraud,  ac- 
cident, or  mistake,  oral  evidence  cannot  be 
received  to  vary  or  contradict  a  written  con- 
tract   A  deed  of  conveyance  Is  a  contract 
of  conveyance,  and  the  grantor  will  not  be 
permitted  to  say  that  it  Is  not;  and  the  stat- 
ute does  not  say  that  he  may.   The  statute 
says  that  he  may  show  that  there  was  no 
consideration  for  It,  but  that  Is  not  saying 
he  may  show  It  was  not  a  deed;  for  show- 
ing there  was  no  consideration  for  a  deed 
does  not  In  fact,  destroy  its  operative  effect 
between  tbe  parties.    The  law,  without  re- 
gard to  tbe  statute.  Is  that  yon  may  show 
tbe  recited  consideration  In  a  deed  to  be 
different  "but  wherever  a  right  is  vested,  or 
created,  or  extinguished  by  contract  or  oth- 
erwise, and  a  writing  is  employed  for  that 
purpose,  parol  testimony  la  tnadmlssU>le  to 
alter  or  contradict  the  legal  constructloii  of 
the  Instrument    •    •    •    Thus  a  will,  a 
deed,  or  a  covenant  in  writing,  so  far  as  they 
transfer  or  are  Intended  to  be  the  evktences 
of  rights,  cannot  be  contradicted  or  opposed 
In  their  legal  constmctlon  by  facts  aliunde." 
Davis  V.  Gann,  03  Mo.  App.  425.  That  quo- 
tation Is  taken  from  Onlly  v.  Grabbs,  1  J. 
J.  Marsh.  3S7.  as  It  had  be«i  quoted  aiul 
adopted  In  McCrea  t.  Purmor^  16  Wend.  4O0v 


penoa  coverea  oy  me  dlTidesa,  ana  was 
ttaeref(»re  in  Tlolation  of  the  express  prorl- 
sloiis  of  the  statute  (section  1293,  Rer.  St 
1890),  which  reads  as  follows:  "The  board  of 
directors  of  any  bank  Institution  In  this  states 
when  It  shall  declare  a  dividend,  shall  first 
set  apart  to  the  surplus  fund  ten  per  cent,  of 
the  net  profits  of  the  bank  for  the  pa^ 
corered  by  the  dividend,  tmtll  the  same  shall 
amount  to  20  per  cent  of  its  capital  stock* 
and  said  surplus  shall  not  be  diminished  ex- 
cept for  the  payment  of  any  losses  which 
may  occur:  provided,  it  there  are  undivided 
profits,  these  shall  first  be  nsed  In  paymuit 
of  such  losses."  PlaintifF  claims  this  statute 
to  be  m«ely  directory,  and  that  a  compliance 
therewith  Is  not  necessary  to  enable  him  to 
recover  the  dividend  declared  in  the  order. 
We  are  clearly  of  the  opinion  that  plalntUTs 
claim  Is  not  the  prcqpn  ccmstractlon  of  the 
statute.  The  statute  In  positive  terms  de- 
clare that  10  per  cent  of  the  net  profits  shall 
be  first  set  apart  to  the  surplus  fund  until 
that  fund  shall  amount  to  20  per  cent  of  the 
capital  stock.  The  evident  object  and  pur- 
pose of  the  statute  was  to  create  a  fund,  In 
additltm  to  the  capital  stock,  for  the  security 
of  depositors  and  others  doing  business  with 
the  bank.  Current  history  shows  an  uiimisr 
takable  demand  on  the  part  of  the  people, 
and  a  ccHreepondlng  effort  on  the  part  of  the 
lawniakws,  to  provide  safe  banking  methods. 
And  undoubtedly  the  statute  in  question, 
which  is  recently  enacted,  was  to  secure  that 
end  in  whatever  d^ree  it  would  be  secured 
by  a  strict  compliance  therewith.  "Where 
the  whole  aim  and  object  of  the  Legislature 
would  be  plainly  defeated  if  the  command  to 
do  the  thing  in  a  particular  manner  did  not 
Imply  a  prohlbltlcm  to  do  it  In  any  other,  no 
doubt  can  be  entntained  as  to  the  intention." 
Bndllch  on  Statutes,  S  431.  As  Jnst  stated. 
It  is  manifest  that  the  "aim  and  object"  of 
the  statute  In  question  Is  to  compel  the  ac- 
cnmnlatlon  ot  a  surplus  tunCL  oat  of  net  prof- 
its, and  It  is  equally  manifest  that  the  re- 
sult may  not  be  secured  if  dividends  are  per^ 
mltted  to  be  declared  and  paid  out  of  such 
pr<^ts  in  preferen(»  to  the  surplus.  When- 
ever third  persons  or  the  public  have  an  in- 
terest in  having  done  that  which  is  prescrib- 
ed by  the  Legislature,  then  the  act  is  man- 
datory, even  though  words  permissive,  as 
"may,"  are  used,  instead  of  words  manda- 
tory, as  "shall."  Potter's  Dwarrls  on  Stat- 
utes. 220.  Before  there  can  be  a  dividend 
which  the  law  would  recognize  In  a  suit  to 
recover  It  there  must  be  a  net  profit  and 
then  the  dividend  can  only  be  declared  on 
that  portion  of  the  profit  remaining  after  10 
per  cent  has  been  set  aside  to  the  surplus 
fund.  Such  process  for  the  allowance  of  divi- 
dends continues,  under  the  terms  of  the  stat- 
ute, until  the  surplus  shall  have  equaled  20 
per  cent  ot  the  capital  stocft.  It  is,  how- 


swer  with  the  allegations  of  petltum  tnat 
the  board  of  directors  declared  the  dividend 
and  that  "said  board  bad  ccKnpetm^  avtbori- 
ty  so  to  do,"  It  stated  oiough  to  let  In  iocb 
defense^  The  answer,  besides  being  a  gen- 
oral  denial,  alleged  that  the  dividend  was 
Illegally  declared.  It  alleged  tliat  the  resson 
the  dlvidoid  had  not  been  paid  was  "be- 
cause the  payment  thereof  would  have  been 
unlawful."  It  furthermore  denied  that  "aii^ 
such  dividend  as  stated  in  plaintiff's  petltfia 
was  in  law  oe  Hat  erw  dedared."  No  ob* 
Jection  by  way  or  motltm  or  demurrer  was 
made  that  the  answer  was  Incraqilet^  or  oth- 
erwise Ind^nite  or  uncertain. 

Passing  to  plaintiff's  claim  fw  salary  ai 
set  up  In  the  second  count  of  Uie  petition,  we 
ere  of  the  (H»lnlon  that  error  was  committed 
in  refusing  defendant's  instructions  Nos.  8 
and  10.  It  does  not  appear  iqwn  what  possi- 
ble theory  they  could  have  been  refused, 
since  they  were  amply  supported  by  evi- 
dence. If  plaintiff  failed  to  comply  with  his 
contract  he  surely  ong^t  not  to  recover  m  it 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  vrlth  directions  to  enter 
Judgment  for  defendant  on  tlie  first  count 
and  for  a  new  trial  oa  ttie  second. 

BROADDUS,      eoncnm   SMITH,  P. 

not  sitting. 

Opinion  on  Motion  for  Rehearing. 

(March  7,  1004.) 

BLLISON,  J.  Plaintiff  seeks  a  rehearing 
of  this  and  the  case  of  Edwards  against  this 
defendant  (argued  and  submitted  together), 
on  several  grounds— ooie,  that  the  statute  coo- 
stroed  Is  directory,  and  not  mandatory.  This 
Is  but  a  reassertlon  of  the  principal  point  in 
the  case  as  originally  presented,  and  which  we 
have  disposed  of  in  the  opinion.  We  see  no 
reason  for  departing  from  what  was  there 
said.  We  do  not  regard  McCllntock  t.  Bank. 
120  Mo.  127,  24  a  W.  1062,  as  applicable  to 
the  questl<Hi. 

It  Is  next  Insisted  that  defendant  la  pre- 
cluded by.  Ite  answer  from  using  the  statute 
as  a  defense,  in  that  such  defense  was  not 
specially  pleaded.  We  are  of  the  opinion 
that  the  answra',  while  not  as  v>eciflc  aa  it 
should  have  been,  is  unquestionably  broad 
enough  to  admit  such  evidence.  But  it 
we  should  concede  that  It  was  not  plain- 
tiff's point  would  still  be  untenable,  from  tlie 
fact  that  evidence  was  admitted  on  tliat 
head  without  objection  from  him.  The  rale 
is  that  though  it  be  necessary  to  plead  a 
matter  by  answer,  yet  if  it  be  not  pleaded, 
and  evidence  is  admitted  without  objection 
on  that  account  the  failure  to  plead  ia  con- 
sidered as  waived.  Judge  Oantt  likens  micli 
failure  to  object  to  instences  where  m  failure 
to  file  a  reply  was  not  allowed  to  be  raised 
by  the  defendant  after  he  had  gone  tiirouxli 


n-aa  directly  afflnned  in  an  opinion  hj  Judge 
Burgess  In  McDonoell  t.  De  Soto  Saving  Aas'n, 
1T5  Mo.  25%  275.  7S  &  W.  438.  Tbe  reason 
of  tbe  mle  Is  apparent  wb«i  It  1b  considered 
that,  If  objection  bad  bera  made  to  tbe  evi- 
dence the  defendant  oould  have  tiected  to 
amend  the  answer.  Plaintiff  relies  on  "Weav- 
er T.  Hendrlck,  80  Mo.  802;  and  SMne  other 
cases,  hut  ve  ccmalder  none  of  them  In  point 
It  la  next  urged  that  we  overlooked  the 
points  made  In  the  briefs  that  defendant's 
abstract  Is  not  snffident  to  pennlt  ns  to  ex- 
amine more  than  tiie  record  pn^er;  that 
matters  of  wnr  In  tbe  trial  are  not  prop- 
erly before  na  fw  review.  The  ground  of 
objection  stated  by  plalntUF  la  tiiat  the  ab* 
straet  falls  to  show  tbe  overruling  of  tlw 
motion  for  new  Mai  snd  In  arrest  by  mtry  of 
the  recrard  prtHlter.  The  overruling  of  the 
motion  for  new  trial  and  exception  thereto 
Is  fully  set  ont  In  tbe  UU  of  «c^tiona.  It 
has,  however,  beoi  held  1^  the  SvpnaoB 
Ouart,  and  this  cour^  that  tbe  filing  of  a 
mGtlon  for  new  trial  sbonld  be  shown  bytlM 
record  proper.  Cttty  <tf  St  Charles  ex  v. 
Deemar,  174  Mo.  122.  78  8.  W.  469;  Western 
Storage  Oa  Qlesner,  ISO  Mo.  427,  52  S.  W. 
287;  Lawson  v.  Mills,  UO  Mo.  428.  51  S.  W. 
G78;  Orossland  v.  Admire,  14i»  Mo.  650^  51  S. 
W.  463:  am  T.  Gomba;  82  Mo.  App.  242; 
Tumey  v.  BMna,  97  Mo.  App,  71  8.  "W. 
54S;  McOormlck  t.  Orawford,  98  Ma  Ajiip- 
319^  72  S.  W.  401.  But  allowing  that  plain- 
tiff Intended  to  include  In  Us  objecttcm  to  the 
abstract  that  it  also  failed  to  dunr  tbe  motton 
Cor  new  trial  was  filed,  we  must  stDl  mle 
the  point  against  plaintiff.  PlalnUfl  hlmaeif 
has  rsUered  tbe  case  ot  tbat  defect  or  ob- 
jeetlfHL  He  filed,  as  under  the  statute  be 
may,  an  additional  abstract  and  a  stetement 
In  tlie  latt»  he  gives  a  full  abstract  of  the 
petition,  answer,  and  replicatlim.  He  then 
states  In  detail  what  waa  shown  In  evidence 
by  each  party— tiie  finding  and  Jodgmoit,  and 
the  amount  thenot,  and  the  filing  and  over- 
ruling ot  the  motion  for  new  trial.  A  motion 
for  new  trial,  of  course,  sboidd  be  filed,  and  It 
ahoDld  be  made  to  appear  by  the  abstract  But 
wlm  tbe  appellant  talis  to  make  it  appear, 
and  the  reqwudent  cmcedes.  an  affirmative 
statement,  tbat  It  was  filed,  it  is  all  tbat  la 
necessary.  It  Is  not  necessary  to  set  out 
poplee  of  tbe  record  entry  of  filing.  The 
abstract  may  state  tbe  fftct  in  narrative  form 
(State  ex  rel.  v.  Smith.  172  Mo.  446,  458.  72 
S.  W.  09^,  and  we  can  see  no  reason  why 
the  admission  by  tbe  respondent  la  not  suffl- 
cleat  to  simply  the  omission  by  awellant 
■furiadtcttcm  oS  the  ai^eal  la  not  based  oa 
the  abstract  The  certificate  ot  the  Jndg* 
ment  of  tbe  trial  court  certified,  aa  provided 
by  statnttt,  in  the  basis  of  the  pioceedlnss 
in  the  app^te  court  (State  ecc  rel.  r.  Smith, 
172  Mo.  618,  78  S.  W.  134),  and  It  seems  to 
us  to  be  mtlrely  omipetent  for  the  respond- 
^t  to  supply  sooie  necessary  stetemoit  In 


The  motkm  In  each  case  should  be  over^ 
ruled. 

BROADDUS,  J.,  concurs.  SMITH,  P.  J., 
not  Bitting. 


PHIPFS  et  al.  V.  MALLOBT  COMMISSION 
C0.» 

(Oonrt  of  Appeals  at  Kansas  City,  Mo.  Feb. 
1.  1804.) 

PRIHOIFAL  AND  AOBNIV-THIRD  PARTIBS— llA- 
BILITT  OF  PRINCIPAL— AUTHOR- 
ITT  OP  AGENT. 

1.  Where  defendant  indnced  plaintiff  to  pur- 
chase cattle  thronrii  Its  agent,  it  is  liable  for 
the  agent's  fraad  In  the  tiaoBaction,  though  it 
did  not  authorize  the  fraud. 

2.  A  principal's  liability  for  the  acts  of  his 
agent  Is  not  affected  by  restricttons  of  authoiity 
wliere  tbe  principal  represented  that  the  agent 
bad  a  wider  aatnoritj. 

3.  Where  defendant  induced  plaintiff  to  pur- 
chase cattle  through  Its  agent,  end  the  agent 
misrepresmted  the  price  for  which  he  could 
procure  the  cattle.  It  does  not  affect  the  defend- 
ant's liability  that  the  agent  had  bou^t  tbe 
cattle  on  his  own  account  before  he  knew  tbat 
the  i^aintiS  wanted  to  bay. 

4.  Though  one  dealing  with  an  agent  is  bound 
by  a  written  authority  of  which  he  has  knowl- 
edge; yet,  where  the  principal  informs  him 
what  the  agent's  authority  is,  he  may  rely 
upon  such  Intormatitm,  as  sgslnst  the  princi- 
pal. 

J^tpeal  from  Clrcolt  Coiu%  JaAson  Ooun- 
tar;  S.  a  Douglas.  Jndg& 

Actlott  hj  W.  J.  PbliqM  and  another  against 
the  Malloiy  Commission  Company.  Fnun  a 
Judgment  In  favor  of  plaintiffs,  defendant 
appeals.  Affirmed. 

Eaton  &  Loomle,  for  appellant  Boyle, 
Onthrie,  Hart  A  Davison,  for  lespondente. 

ELLISON,  J.  This  action  arises  on  ac- 
count of  certain  frandulent  conduct  charged 
against  defendant's  agent  in  selling  to  plain* 
tiffs  a  lot  of  cattle,  whereby  defendant  re* 
celved  from  plaintiffs  9494.60  more  than  they 
should  have,  and  more  than  they  would  have, 
had  the  transaction  been  fairly  conducted 
by  such  agent  The  Judgment  In  tbe  trial 
court  was  for  the  plaintiffs. 

Since  the  verdict  was  for  plaintiffs,  we  will 
state  tbe  facts  substantially  aa  tbe  evidence 
In  their  behalf  tends  to  show:  It  appears 
that  plaintiffs  were  In  Kansas  City,  where 
defendant  does  business  as  a  live  stock  com- 
mission merchant;  tbat  they  applied  to  de- 
fendant for  a  lot  of  cattle  of  certain  named 
description;  tbat  defendant  advised  them 
there  was  nothing  suitable  In  market  tbat 
tbe  market  waa  high  In  Kansas  City  at  that 
time,  and  tbat  they  could  do  better  If  they 
would  buy  through  Its  agent  (Walker)  in 
Oklahoma;  that  defendant  notified  Walker 
by  letter  of  plaintiffs*  wants,  and  that  he  put 
himself  in  communication  with  plaintiffs, 

•BahMuing  OenM  Uarcb  7,  IML 


□arnea  uenmarsj  at  a  certain  price,  aggre- 
gating $4,664.  Following  this  Information, 
he  bronght  plaintiffs  and  the  man  whom  he 
represented  to  be  tbe  owner  of  the  cattle 
together,  when  they  (Indnillng  the  agent) 
looked  Uiem  over.  Plaintiffs  complained  to 
Walker  that  tlie  price  was  too  bigb,  bnt 
he  repeatedly  asBiired  them  tliat  it  was  the 
least  money  with  which  the  purchase  could 
be  made;  that  he  bad  tried  Denmark  In  ev- 
ery way  for  a  less  price,  and  was  refused, 
but  that  the  cattle  were  really  cheap  enough, 
and  that  tbe  price  offered  was  the  very  best 
he  knew  of  in  that  country.  Plaintiffs  finally 
bought  tbe  cattle,  giving  defendant  their  note 
and  mortgage  for  tbe  purchase  price  afore- 
said. In  truth,  Walk«-  had  at  this  time  al- 
ready purchased  the  cattle  of  Denmark,  and, 
when  he  was  making  these  r^resentatlons  to 
plaintiffs,  and  pretending  that  he  was,  as 
defendant's  agent,  looking  out  for  plaintiffs' 
Interest,  and  doing  tbe  best  be  could  for 
them  with  Denmark,  he  bad  llie  cattle 
tMUght  at  the  price  of  $4,109.50.  In  order  to 
make  sure  of  obtaining  the  advance  price,  he 
colluded  with  Denmark,  of  whom  he  had 
bought  them,  tliat  be  (Denmark)  should  pre- 
tend to  plaintiffs  that  he  was  yet  tbe  own- 
er, and  tbat  he  (Walker)  should  not  be 
"known  In  the  deal  at  all."  In  this  manner 
plaintiffs  were  Induced  to  buy  at  the  ad- 
vanced price,  as  has  Just  been  stated.  Plain- 
tiffs paid  their  note  and  mortgage,  and  aft- 
erwards discovered  the  fraud  as  herein  set 
out.   They  thereupon  brought  this  suit 

It  is  not  claimed  that  defendant's  man- 
aging officers  knew  of  or  authorized  the  fraud 
practiced  upon  plaintiffs,  and  the  sole  ground 
relied  upon  to  charge  defendant  is  its  re- 
sponsibility for  the  acts  of  Its  agent.  Tbe 
trial  court  wag  fully  as  liberal  as  could  be 
asked  In  the  range  of  testimony  In  behalf  of 
defendant,  and  in  tbe  instructions  given  at 
its  Instance.  Tbe  ailment  advanced  here 
to  defeat  the  Judgment  rendered  covers  much 
more  in  hypothesis  than  defendant's  case 
Justifies.  Tbe  only  proper  contest  between 
tbe  parties  was  whether  defendant  informed 
plaintiffs  tbat  Walker  was  Its  agent  In  Okla- 
homa, who  would  buy,  or  assist  them  In 
buying,  the  cattle  which  plaintiffs  were  seek- 
ing. And  whether  Walker  thereafter  opaied 
communication  with  plaintiffs,  by  Informing 
them  that  be  bad  found  cattie  belonging  to 
Denmark  which  were  what  they  wanted,  and 
thereafter  selling  the  cattie,  or  Inducing 
plaintiffs  to  buy  the  cattle,  In  the  fraudulent 
manner  above  stated.  It  does  not  make  the 
slightest  difference  In  defendant's  liability 
that  It  never  authorized  Its  agent  to  prac- 
tice the  fraud.  If  It  authorized  blm  (or,  If 
It  bad  not  given  such  authority,  If  it  told 
plaintiffs  be  bad  authority)  to  purchase,  or 
assist  In  pnrchaslng,  the  cattie  which  plain- 
tiflt  wen  looking  for,  then  it  la  responsible 


anrs  manager  tola  them  tnat  ne  would  wdie 
to  ito  agent  about  plaintiff's  desiring  to  pur- 
chase tbe  cattie.  There  was  one  letter  of 
tbat  nature  shown  In  evldraice  which  teaOtA 
to  show  that  the  agent  was  mereJj  to  In^Mct 
any  cattie  plaintiffs  might  themadves  Iray, 
and  see  if  they  were  such  as  tliat  defendant 
could  safely  loan  the  purchase  price  to  plain- 
tiffs, taldng  a  chattel  mortgage  on  than 
therefor.  Bnt  It  Is  of  no  consequence  how 
narrowly  defendant  may  have  restricted  tts 
agent* s  authority,  if  It  In  point  of  fact,  sqh 
resented  to  plaintiffs  tbat  be  bad  tbe  wider 
authority.  Nor  are  we  able  to  understand 
how  it  could  help  defendant  If  it  should  be 
conceded  that  Walker  bad  bought  the  cat- 
tie  of  Denmark  on  bis  own  account  prior  to 
tbe  time  be  first  learned  that  plaintiffs  want- 
ed to  buy,  and  that  therefore  he  could  not 
have  bought  of  Denmark  with  tbe  view  and 
purpose  of  selling  to  plaintiffs  at  an  advance. 
Indeed,  we  cannot  dlscovw  anything  In  de- 
fendant's entire  statement  made  In  this  court 
which  in  any  manner  exculpates  11;  If  It  made 
tbe  representations  of  Walker's  agency,  and 
he  thereafter  defrauded  plalntifCs  In  tbe  man- 
ner shown. 

We  discover  no  sutMtantlal  errw  in  tbe  ac- 
tion of  the  court  on  the  Instructions.  Na  2, 
for  defendant,  was  much  more  than  It  should 
have  asked.  Although  when  one  dealing 
with  an  agent  knows  tbat  such  agenfs  au- 
thority has  been  committed  to  writing  by  tbe 
principal,  one  ought  to  seek  the  writing,  and 
ascertain  tbe  extent  of  the  authority,  yet  if 
tbe  principal  himself  Informs  such  person 
what  tliat  authority  Is,  be  may  safely  rely 
upon  it  as  against  such  principal,  without 
looking  to  see  whether  he  had  been  told  tbe 
truth. 

We  have  gone  over  the  bri^  and  argument 
made  In  behalf  of  defendant  and  found  noth- 
ing which  would  Justify  us  In  owtnming  the 
Judgment  If  tbe  evidence  In  plaintiffs'  be- 
half Is  to  be  bellered.  It  waa  manifestly  for 
tbe  right  party,  and  It  Is  fberefora  afllniMd. 
All  concur. 


NASHVILLE  B.  B.  v.  HOWABD. 
(Supreme  Oourt  of  Tennsssee.  ITsb.  2.  1904^ 

STREET  RAtLWATS-NEGUaBNCB-DETECTrVB 
CONSTRDCTION  OP  TRACK3— EVI DEN CB— PRI- 
OR INJURIES— IMPUTED  NEOUQENCB. 

1.  In  an  action  against  a  street  railway  com- 
pany for  injuries  sustaiaed  by  a  passen^  by 
being  thrown  from  his  seat  in  the  car  owtns  to 
a  sudden  Jolting  of  the  car  caused  by  a  de- 
fective frog  in  the  track,  it  appearing  that  foa 
several  moutha  the  track  at  that  point  bad 
been  in  the  same  condition  as  at  the  time  of  tfa* 
accident  it  was  proper  to  admit  the  testimony 
of  witnesses  that  they  had  nearly  been  throwu 
from  the  car  at  that  point  on  previoos  occa- 
riOBB,  and  the  testimony  (tf  a  witoess  tbat  hm 
had  seen  cars  derailed  at  that  pi^  and  hdped 
to  put  than  back  on  tbe  track. 


e  tbe  assumed  oblJgatloiis  and  dntlee. 
;  0.  &  M.  By.  T.  Stratton,  78  111.  88; 

0  &  W.  By.  V.  Orable.  88  lU.  441;  G. 
H.  By.  V,  Moore.  58         64,  46  Am. 

East  Saginaw  St  By.  t.  Bohn.  27 
504;  PittBburg,  etc.,  By.  t.  Caldwell, 
.  421;  SUllson  t.  Hannibal,  67  Mo.  671; 
>  T.  N.  R  By.  Co.,  EI.  Bl.  &  El.  719. 
:  leading  Engllsb  case  on  tbls  snbject  is 
!  V.  Northeaatern  Ballway  Co.,  El.  BL 
T1&-728.  It  appeared  In  tbat  case  tbat 
d,  five  years  old,  was  in  charge  of  Its 
mother,  who  procured  tickets  for  both  i 
railway  station,  with  the  intention  of 
;  the  train  at  that  place.  In  crossing 
ack,  for  the  purpose  of  reaching  a  plat- 
on  the  <9poBite  side,  they  were  run 
by  a  train,  under  circumstances  of 
rrent  negligence  on  the  part  of  the 
mother  and  the  servants  of  the  de- 
nt. The  grandmother  was  killed,  and 
hild  sustained  personal  injuries  for 
suit  was  brought  In  the  Court  of 
I's  Beach,  Lord  Campbell,  Chief  Jua- 
tield  that  the  infant  was  bo  Identified 
Lbe  grandmother  that  the  action  could  j 
!  maintained.  This  view  was  sustained 

1  Court  of  ESxchequer  Chamber.  The 
;  generally  based  their  opinions  upon 
'ound  tbat  the  action  was  for  a  breach 
ty  arlslrg  out  of  a  contract  made  by 
efendant  with  the  person  having  the 
:  In  charge.   Lord  Crowder,  J.,  said: 

?  case  la  the  same  as  if  the  child  had 
ji  the  mother's  arms;"  therefoi'e  what- 
rlgbtn  the  plaintiff  had  must  be  pred- 
upon  the  contract  of  conveyance, 
contract  of  conveyance,"  said  Oock- 
Cblef  Justice,  "is  in  the  Implied  con- 
that  the  child  ts  to  be  conveyed  snb- 
p  due  and  proper  care  on  the  part  of  the 
1  having  it  in  charge." 
iJils  case  it  was  the  negligence  of  the 
1  in  actual  custody  of  the  child  at  the 
ot  the  injury  that  was  Imputed  to  it. 
ule  of  Imputed  negligence  enunciated 
e  English  courts  is  limited  to  cases 
'  the  parent  or  guardian  Is  actually 
It  and  exercising  control  over  the  move- 
of  the  child.  2  Thompson  on  Negll- 
.  p.  1182. 

i^ast  Saginaw  By.  Oo.  v.  Bohn,  27  MIcb. 
he  plaintiff,  a  child  four  years  old,  by 
tlirown  from  the  platform  of  a  street 
vas  run  over,  Injuring  bis  left  leg  in 
I  manner  that  amputation  was  neces- 
Sait  was  brought  on  behalf  of  the 
:  to  recover  damages  sustained  by  him. 
leared  that  at  the  time  of  the  accident 
atntiff  was  In  charge  of  bis  12%  year 
rother.  The  Ju^e  chained  the  Jury 
:he  railway  company  was  requinid  to 
■wards  the  plaintiff  in  the  situation  he 
was;  that  Is,  considering  bis  age  and 
Ity,  and  the  fitct  that  be  was  there  irlih 
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he  been  alone.  They  received  him  as  he 
was,  attended  by  his  older  tH-otber,  and  were 
required  to  act  toward  him  Just  as  be  was 
situated;  and  he  further  Instructed  them 
that  if  the  brother  was  of  an  age  to  have 
exercised  reasonable  discretion,  and  plain- 
tiff was  seated  where,  with  the  exercise  of 
such  discretion  In  his  behalf,  he  could  ride 
in  safety,  plaintiff  could  not  recover,  unless 
the  Injury  resulted  wholly  from  the  negli- 
gence of  the  company. 

Judge  Gooley  said:  "Tliis  charge  appears 
to  me  all  the  defendant  had  a  right  to  de- 
mand." 

In  StUIaon  t.  Hannibal,  67  Ma  871,  the 

court  said: 

"The  first  question  which  naturally  pre- 
sents itself,  in  view  the  facts,  is  whether 
the  responsibility  of  the  defendant  In  this 
case  is  varied  from  that  which  Is  ordinarily 
exacted  from  It  towards  penoaa  ot  mature 
years,  by  reason  of  the  tender  years  of  the 
plaintiff.  There  are  cases  in  which  it  is 
determined  that  the  same  degree  of  care  is 
not  to  be  expected  or  required  from  a  person 
of  immature  age  as  would  be  required  of 
one  who  had  reached  years  of  discretion: 
and,  thereftm,  that  wliat  would  be  contrib 
ntory  negligence  In  the  one  case  would  not 
be  so  considered  in  thcr  other.  The  distinc- 
tion was  recognized  by  this  court  In  Koons 
V.  Iron  Mountain  Bailroad  Oo.,  66  Mo.  59^!. 
These  are,  however,  cases  in  wMch  the 
father,  guardian,  or  other  protector  of  the 
party  Injured  is  not  present  when  the  injury 
occurs.  In  the  present  case  the  father  and 
child  were  together,  and  it  was  not  simply 
a  permission  on  his  part  that  bis  little  daugh- 
ter abould  cross  the  railroad  at  the  point  she 
attempted,  but  the  exact  place  was  pointed 
out  to  her  by  her  fatbef,  and  she  was  pro- 
ceeding within  his  view  to  follow  his  direc- 
tions when  the  injury  happened.  If,  under 
such  circumstances,  the  father  was  guilty  of 
negligence,  that  negligence  must  be  Imputa- 
ble to  the  child  In  a  suit  by  the  child  for 
damages.  As  was  observed  by  the  Supreme 
Court  of  Massachusetts  in  a  similar  action 
(Holly  V.  Bogton  G.  I*  Co.,  8  Gray,  132  [68, 
Am.  Dec.  233]):  'She  was  under  the  care  of 
ber  father,  who  bad  the  custody  of  her 
son  and  was  responsible  for  her  safety.  It 
was  his  duty  to  watch  over  ber,  guard  her 
from  danger,  and  provide  t<x  her  welfare; 
and  it  was  hers  to  submit  to  his  government 
and  control.  She  was  entitled  to  the  bmeflt 
of  ills  superintendence  and  protection,  and 
was  consequently  subject  to  any  disadvan- 
tages resulting  from  the  exercise  of  that 
parental  authority  which  it  was  both  his 
right  and  duty  to  exert  Any  want  of  or- 
dinary care  on  his  part  Is  attributable  to 
her  In  the  same  d^ree  as  If  she  was  wholly 
acting  for  herself.*  In  Walte  v.  N.  B.  Ball- 
way  Ca,  96  Eng.  G.  L.  72S,  s.  c,  Bl.  Bl.  &  E. 


set  up  Dj  way  oi  aeiense  taat  tne  negligence 
of  the  person  In  cbarge  of  the  Infant  contrib* 
uted  to  the  accident  The  Court  of  Queen's 
Bench  held  that  it  conid,  and  In  this  (q^on 
the  Court  of  fi^chequer  Chamber  coucurred. 
Will  lama,  J.,  said:  There  was  here,  as  it 
■eemfl  to  me,  from  the  particular  circumstan- 
ces of  the  case,  an  Identlflcatlon  of  the  plalxiF- 
tut  with  the  grandmother,  whose  negligence  is 
therefore  an  answer  to  the  action.  The  person 
who  has  charge  of  the  child  Is  Identified  with  j 
the  child.  If  a  father  drives  a  carriage.  In 
which  Ills  Infant  child  is,  in  such  a  way  that 
be  Incurs  an  accident,  which  by  the  exercise 
of  reasonable  care  he  might  have  avoided. 
It  would  be  strange  to  say  that,  though  him- 
self could  not  maintain  an  action,  the  child 
cotdd.'  In  Ohio  &  Miaslssippl  Railroad  v. 
Stratton,  78  III.  88,  s.  c,  8  Cent  L.  J.  415,  the 
Supreme  Court  of  Ulinols  h^d  tliat  the  neg^ 
llgence  of  the  parent  or  guardian  baving  in 
chuge  a  child  of  tender  years,  where  it  la 
the  proximate  causa  of  tbe  injury  by  unnec- 
essarily and  imprudently  vtpoOag  It  to  dan- 
ger, prevents  any  recovery  from  the  carrier 
corporation.  In  the  present  case  the  in- 
quiry should  have  been  whether  the  father 
was  guilty  of  any  contributory  negligence, 
and  whether  such  negligence,  if  any  th^e 
was,  was  the  proximate  cause  of  the  Injury." 

Grethen  v.  Chicago  B.  R.  (a  C.)  22  Fed. 
609;  19  Am.  &  E^ng.  B.  B.  Cases,  842;  The 
Burgnndla  (D.  G.)  29  Fed.  464;  Chicago  B, 
B.  V.  Logue,  158  111.  621,  42  N.  B.  58;  Carter 
V.  Towne,  96  Mass.  667,  96  Am.  Dec.  682;  Id., 
103  Mass.  507;  Morrison  v.  EMe  R.  R.  Co.,  66 
N.  Y.S02\  Lamten  v.  Albany  Gas  Light  Co., 
46  Barb.  264;  Id.,  44  N.  T.  459;  Bellefontalne 
B.  B.  Co.  V,  Snyder,  18  Ohio  St  400,  88  Am. 
Dec  175;  Eay  v.  Penn.  R.  R.  Ca,  65  Pa.  276, 
3  Am.  Rep.  628;  North  Penn.  B.  B.  t.  Ua- 
honey,  67  Pa.  187;  Plttsbnis  B.  B.  V.  Qtld- 
well.  74  Pa.  421. 

The  drcult  Judge  on  the  trial  of  this  cause 
did  Instruct  tbe  Jury  that  tbe  contributory 
negllgraice  of  tbe  mother,  who  was  in  ac- 
tual custody  of  the  child  at  the  time  of  tbe 
Injury,  Imputable  to  the  child.  The 
court  said: 

"It  further  appearing  that  the  child  was 
brought  upon  the  car  by  its  mother,  and  was 
In  bw  care  and  custody,  the  same  degree  of 
care  and  protection  of  the  child  was  thus 
Imposed  on  Its  mother  as  would  have  been 
Imposed  upon  an  wdlnary  passei^r  of  in- 
t^ll^ce  and  experience.  •  •  •  that  de- 
gree of  care  and  precaution  that  an  ordinarily 
prudent  person  would  have  exercised  under 
like  circumstances  and  conditl(ms;  and  In 
airlvliig  at  that  you  can  look  to  the  age  of 
the  (dilld.  the  kind  of  car  th^  wa«  riding 
on,  tbe  fact  that  the  cars  In  their  w^lnary 
travel  necenarily  cross  switches  and  fn^ 
and  use  curves  upon  the  track;  end  If  the 
proof  shows  that  in  crossing  these  frogs. 


exercise  tnat  aegree  oi  care  ana  precanaou 
for  the  safety  and  protection  of  the  child 
Incumbent  on  her  as  explained  to  you  above, 
and  such  failure  on  the  part  of  tbe  mother 
was  the  proximate  and  controUing  cause  cl 
its  injuries,  then  the  child  could  not  recover 
In  this  action." 

And  further  on  Id  the  cbaqce,  his  honor 
charged  as  follows: 
"Again,  should  you  find  that  the  mother 
;  of  the  plalntltr  failed  to  exercise  the  ordinary 
care  and  caution  for  the  protection  of  a  child 
ttiat  has  been  explained  to  you  above  as  in- 
cumbent upon  her,  and  such  failure  upon  her 
part  was  the  proximate  and  ccmtroUing  cause 
of  his  fall  and  Injuries,  then,  and-  in  that 
event  you  should  find  tor  the  defendant 
So,  also^  should  you  find  that  the  negUgOK^ 
of  the  plalntliTs  mother  and  the  negligence 
of  the  defendant  company  equally  contrib- 
uted towards  tbe  acddent  and  injury,  In  such 
event  you  should  find  for  the  defendant 

"Should,  however,  yon  find  that  the  negli- 
gence of  the  mother  contributed  materially  to 
the  accident  and  injury  to  the  child,  but  was 
not  its  proximate  and  controlling  cause,  that 
would  not  deprive  the  plaintiff  of  a  right  to 
recover,  but  should  be  taken  by  you  in  mit- 
igation of  the  damages  yon  wonld  other- 
wise allow." 

It  will  thus  be  seen  that  tbe  doctrine  of 
Imputed  negligence  was  distinctly  charged 
by  the  circuit  judge.   But  tbe  predae  propo- 
sition presented  by  the  assignment  of  error 
Is  that  the  court  failed  and  refused  to  charge 
that,  if  the  negligence  of  the  mother  cootrib- 
Qted  proximately  to  bring  about  tbe  accident, 
plaintiff  could  not  recover.    It  will  be  ob- 
served that  In  tbe  general  charge  already 
quoted  tbe  jury  were  told  there  could*  be  no 
recovery  If  the  negligence  of  tbe  mother  ms 
the  proximate  and  controUing  cause  <tf  the 
Injury,  or  if  the  moth«*  and  defendant  equal- 
ly contributed  In  producing  the  accident;  but 
tbe  court  refused  to  cbarge  that  If  the  Dili- 
gence of  the  mother  proximately  contributed 
in  any  degree  to  produce  the  injury  the  de- 
fendant company  would  not  be  liable.  Ordi- 
narily, such  fitllure  and  refusal  to  cbarge 
would  constitute  prejudicial  error  fw  which 
there  should  be  a  reversaL   NashvUIe  Rail- 
way V.  Norman.  108  Tenn.  334,  67  S.  W.  479. 
But  unless  tb^e  are  facts  in  the  record  nbow- 
Ing  heedlessness  on  tbe  part  of  tbe  child,  and 
negligence  on  the  part  of  tbe  mother  Ln  full- 
ing to  prevent  the  incautious  act  of  the  child, 
there  would  be  no  basis  for  Imputing  to  tbe 
child  any  negligence  on  the  part  of  tbe  moth- 
er that  proximately  contributed  to  the  in- 
Jury. 

It  seems  that  even  In  jurisdlctlona  where 
the  doctrine  of  Hartfleld  v.  Reaper  baa  been 
recognized.  It  Is  now  held  the  rule  ts  not  ap- 
plicable when  It  appears  that  the  Injwed 
abUA,  although  non  sul  juris*  baa  exendaed 


care  tnen  a  no  ImpatsbUlty.  Bee  cases  dtea 
In  7  Am.  A  Bng.  Law,  4S1. 

Bays  Mr.  Thompun,  a  aenslUe  Interpreta- 
tion of  the  mle  Is  tbat  U  a  ctilld,  though  non 
snl  jnrls,  has  not  ocnumitted  or  omitted  any 
act  wfaiidi  would  constltnte  neifllgence  In  a 
parson  of  full  dlscretlcm.  an  Injury  by  the 
negligence  of  another  cannot  be  defended  on 
tile  ground  of  contributory  negligence  of  the  ; 
parent  or  custodian  In  not  restraining  the 
child.  In  such  a  case  the  diUd,  bedng  In  a 
lawful  place,  and  ezerdidng  what  would  be 
regarded  as  ordinary  care  In  an  adult,  Is 
entitled  to  recoTery  fbr  an  iujury  occasioned 
by  the  wrongful  act  of  another,  IrrespectlTe 
of  the  conduct  of  the  parents.  McQarry  t. 
Loomls,  68  N.  Y.  104.  20  Am.  Bep.  6ia 

A  sententious  statement  of  this  rule  la 
made  by  Hogeboom,  3,,  In  Lennan  t.  Albany 
Gas  lit  Co..  44  N.  Y.  459.  viz.:  "I  know  of 
□0  Just  or  l^al  principle  which,  when  the  In- 
fant himself  1b  free  from  negligence,  imputes 
to  him  the  negligence  of  the  parent,  when  If 
he  were  an  adult  he  would  eecape  it.  This 
would  be,  I  think,  visiting  the  sina  of  the  fa-  I 
there  upon  the  ctilldren  to  an  extent  not  con- 
templated In  the  Decalogue,  or  in  the  more 
imperfect  digests  of  human  law.** 

The  uncontradicted  proof  In  this  record  Is 
that  at  the  time  of  the  accident  the  child 
was  seated  In  a  place  provided  for  passen- 
gers, with  his  right  hand  holding  to  the 
guard  attached  to  the  seat  He  was  not 
leaning  out,  or  standing  on  the  seat  or  floor, 
or  committing  any  other  negligent  or  incau- 
tious act,  even  If  negligence  might  be  as- 
cribed to  one  so  Immature  in  years.  While 
the  child  was  thus  In  the  exercise  of  as  much 
care  as  an  adult  couid  be  under  similar  cir- 
cumstances, there  was  a  plunging  of  the  car 
into  the  depression  caused  by  the  defective 
track,  and  he  was  Jostled  off.  Just  as  an  adult 
might  have  been  under  like  conditions.  If 
the  child  was  In  no  fault,  how  is  the  negli- 
gence of  the  mother  to  be  Imputed  to  it? 
There  was  no  negligent  act  of  the  child  that 
should  have  been  prevanted  by  the  mother. 


posne,  wnere  sne  coma  see  an  ue  mo 
m«its  of  the  child,  and  readily  restrain  a 
Imprudent  act  on  its  part  So  that,  upon  1 
uncontradicted  proof,  we  fall  to  perceive  a 
negligence  either  on  the  part  of  the  motl 
or  child.  Hence  the  failure  and  refnsal 
the  Circuit  Judge  to  charge  that  any  pro 
mate  contribution  of  negligence  on  the  pi 
I  of  the  mothw  would  defeat  the  child's  rlj 
of  recovery  was  Innocnoua*  and  not  revei 
ble  error. 

It  is  assigned  as  eiior  that  the  court 
fused  to  charge,  vis.: 

"When  It  la  said  that  a  carrier  of  passi 
gers  must  provide  for  their  safety,  as  far 
human  skill  and  foresight  will  go.  It  Is  i 
meant  that  he  shall  exercise  all  that  care  ti 
diligence  of  which  the  human  mind  can  ci 
ceive,  or  all  the  skill  and  Ingenuity  of  wh: 
he  Is  capable.  The  law  only  requires  ol! 
all  those  things  necessary  for  the  safety 
the  passenger  that  are  reasonable  and  ci 
slstent  with  the  business  of  the  carrier,  ii 
proper  to  the  means  of  conveyance  emplo;i 
by  him  to  be  provided,  and  that  the  hlgb 
degree  of  practical  care  and  diligence  ii 
skill  shall  be  adopted  that  Is  consistent  w 
the  mode  of  conveyance  used,  and  that  ^< 
not  render  its  use  impractical  and  luefficli 
for  its  intended  purposes." 

It  sufQces  to  say,  in  answer  to  this  asslj 
ment  of  error,  that  the  comrt  did  not  chai 
that  a  carrier  of  passengeni  must  provide 
their  safety  as  far  as  human  skill  and  f<i 
sight  will  go,  a>td  hence  there  waa  no  oi 
sion  to  explain  what  was  meant  by  tbi 
terms.    The  d^^uit  Judge  might  propi! 
have  charged  that  rule  as  applied  to  the  1 
blllty  of  a  carrier  to  his  passengers,  but  ai 
matter  of  ftict  he  only  charged  that  "It 
Incumbent  upon  the  defendant  to  keep 
track,  care  and  appliances,    •    •  • 
switches  and  frogs,   •   •   •   in  reasons  I 
safe  order  and  coudltlon."   Surely  there  : 
be  no  reasonable  ground  on  ibe  part  of  i 
company  to  complain  of  this  charge. 

It  results  tbere  is  no  error  In  the  reci 
and  the  Judgment  will  be  afitrmed. 


HOMICIDB-BVIDENCB—ADMiaSIBILITy— IN- 
STRUCTIONS. 

1.  Where  It  Ib  doubtful  as  to  wbether  an  al- 
leged dying  declaration  was  made  in  extremis, 
the  Court  of  Appeals  will  not  interfere  with  the 
ntling  of  the  trial  court  admitting  it  in  evi- 
dence. 

2.  An  inatniction  in  a  nroBecutioa  for  homi- 
cide, being  the  only  (Hie  rtmi  that  had  any  ap- 
plication to  a  definitioo  oi  nmrder  or  manilaugD- 
ter,  that  if  the  jury  believed  beyond  reasonable 
doubt  thAt  defendant  unlawfully,  felonioubly, 
willfully— -"that  is,  lntentIonally"'-«ftfaer  with  or 
withoat  malice  aforethought,  and  not  in  self- 
defenaft  sbot  and  killed  decedent,  to  find  de* 
fendant  "guilty  of  murder  if  the  shooting  was 
done  with  malice  aforethonght;  guilty  of  man- 
slaughter if  done  without  such  malice,"  is  er- 
roneous, as  excluding  certain  elements  of  man- 
slaughter. 

3.  The  danger  to  one's  life  or  great  bodily 
harm  to  his  person  which  authorizes  a  person 
to  act  in  his  defense  may  be  real  danger  or  only 
apparent  danger. 

4.  Where  defendant  in  a  prosecution  fmr  hom- 
icide, to  impeach  the  credit  and  lessNi  the  effect 
of  the  dying  dedaration  of  deceeaed,  Introdaced, 
among  other  evidence,  court  records  ahowing 
that  deceased  had  been  convicted  of  the  crime 
of  ^attd  larceny,  and  had  been  aent  to  the 
penitential?,  it  was  error  to  permit  the  proeeca- 
tion  to  introduce  in  evidence  a  pardon  to  de- 
ceased for  the  crime. 

5.  The  rule  that  a  witness  cannot  be  Impeach- 
ed by  evidence  that  he  had  been  guilty  of  mi»- 
demeanors  applies  to  an  attempt  to  impeach 
the  dying  declarations  of  deceased  in  a  proeecn- 
tion  for  homietde. 

ApiKol  from  drcQlt  Coort,  WUtley  Oonn- 
ty. 

"Not  to  be  offldaUy  reported." 
Let!  Martin  was  convicted  of  roltintary 
tnaiulaugbter,  and  appeals.  Reversed. 

O.  W.  Lester,  for  appellant.  N.  B.  Hays 
and  Loralne  Mix,  for  appellee. 

NUNN,  J.  The  appellant  was  Indicted  by 
the  grand  jury  of  Whitley  comity  In  the 
month  of  August,  1903,  charged  with  the 
offense  of  murder  of  one  Wesley  Woods  by 
shooting  him  vrltb  a  pistol.  A  trial  was  had 
at  the  January  term,  1904,  which  resulted 
in  the  convlctiou  of  appellant  for  the  crime 
of  voluntary  manslaughter,  and  he  was  sen- 
tenced to  a  term  of  10  years  in  the  penitai- 
tlary,  from  which  Judgment  this  appeal  Is 
prosecuted. 

The  appellant  relies  npon  several  errors 
committed  by  the  lower  court  to  bis  preju- 
dice. He  claims,  first,  that  the  lower  court 
erred  In  permitting  a  statement  to  be  read  to 
the  Jury  purporting  to  be  the  dying  declara- 
tion of  the  deceased,  Wesley  Woods;  second, 
that  tbe  court  erred  to  bis  prejudice  in  glv 
lug  inatnictlons  to  the  jury;  third.  It  erred 
In  i)ermittlng,  on  behalf  of  the  common- 
wealth, incompetent  testimony,  and  rejecting 
competent  testimony  offered  by  him. 

As  to  the  first  error,  the  appellant  claims 
that  the  proof  did  not  show  that  the  profess- 
ed dying  deelaratl<m  was  made  under  a  sol- 
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Stomach  produced  uSm  desoi  wltmn  nn  mjn. 
In  bis  dying  declaration  the  deceased  used 
thlg  language:   *V«  nya  that  he  beHem 
that  he  Is  going  to  die  tram  the  effecta  ot  Nld 
womida,  and  deehrei  to  make  a  statement  u 
to  how  and  wby  he  was  shot;"  and  then  pro- 
ceeded with  hte  statement  and  dosed  with 
the  f  oUowtng  words:  **X  do  not  beltere  tiitt 
there  Is  any  chance  tat  me  to  get  and 
I  make  all  tbe  aforesaid  statements  bdlev- 
Ing  that  I  am  gtdng  to  die  fran  ttie  efFecti  at 
said  wounds.**  His  mother  made  tbe  follow- 
ing statKnent:   "Before  he  made  his  dytag 
declaration,  he  said  he  beUered  he  was  go- 
ing to  die,  and  never  said  anything  dse,  bat 
said  all  the  time  that  he  was  gt^g  to  dlfc" 
While  the  question  Is  a  dose  one.  and  doubt- 
fol  as  to  wbetiier  the  dedaratlon  was  made 
In  eztreaoiils,  -vn  do  not  feel  inclined  to  decide 
that  It  vaa  Incompetent  as  eTldeno&  This 
court,  In  the  case  ot  Baker  t.  Commonwealth 
(Ky.)  60  8.  W.  57,  need  this  language:  *at 
may  be  possible  that  we  should  have  readied 
a  different  amclnslon  from  the  trial  court 
as  to  tbe  admlsslbllilsr  of  these  atatementa  of 
the  deceased  as  dying  declacatione,  but  it 
was  necessary  for  the  Judge  ol  that  comt  to 
first  determine  the  question  of  fact,  via-, 
whether  at  tbe  time  ttie  declarations  were 
made  they  were  made  uader  a  sense  ot  ixa- 
pending  dissolution,  and  -whm  all  hope  ot 
this  world  was  gone,  b^re  he  conid  decide 
tbe  legal  question  of  their  adniis^bllity.  The 
question  of  fact  is  bound  up  In  and  la  a  part 
of  the  questlmi  of  law.   We  should  tbne- 
fore  give  some  w^ht  to  the  finding  of  the 
trial  Judge  upon  this  question,  as  he  beard  the 
witnesses  testify,  and  was  perhaps  In  a  bet- 
ter posltlim  to  estimate  the  value  of  th^ 
testimony  than  tids  court  can  be  from  the 
bald  recwd  of  the  words  they  used;  and,  as 
the  question  In  the  rase  at  her  seems  to  us 
to  be  a  close  <me,  we  are  not  Inclined  to  dis- 
turb hia  ruling  upon  this  pitot."  In  the  case 
of  Oreen  r.  Commonwealtti  (Kj.)  18  8.  W. 
StS,  the  court  said:   "The  character  of  tlie 
wound  and  the  attending  circumstances  maT 
be  snflldent  to  show  that  the  declarant  bad 
no  hope  ot  recovery .*' 

We  are  of  the  oi^on  that  the  court  ored 
hi  Iti  Instructione  to  the  Jury.  The  first  Inr 
stniction  given  by  the  court  Is  as  ftrilows: 
"If  yon  believe  from  tbe  evMoice  beyond  a 
rea8<mable  doubt  that  tbe  detm^nt,  t^ett 
Martin,  In  Whitley  cotmty,  Ey.,  b^re  tbe 
28th  day  ot  August  1908,  unlairtnlly,  UAoni- ' 
ously,  wlUfnlly— that  Is,  intrattoaallr— ^tber 
with  or  without  his  malice  ateretiHmgbt,  and 
not  In  his  necessary  w  apparratiy  neoeaeaxy 
self-defense,  discharged  a  pistol  loaded  wltli 
powder,  leaden  baUs,  or  othw  eqiloalve  and 
hard  substance,  agahist  the  body  of  Waaley 
Woods,  thereby  hifllctlng  a  wound  £rom 
which  tbe  said  Woods  died  within  a  year  and 
a  day  ^ereatter,  yon  will  find  him  BuUtgr  c»C 


tbe  only  inatnictioii  glyea.  wrnco  bad  any  ap- 
plication to  tbe  deflnltlon  of  murder  or  man- 
slaughter, and  was  calculated  to  mislead  tbe 
Jury.  It  would  hare  been  better  to  bave  giv- 
en an  biBtructlon  on  tbe  qneation  of  murda-, 
and  an  other  Instruction  on  tbe  question  of 
Toluntary  manslaugbter.  Tbe  words,  "that 
Is,  intentionally,"  Interpolated  In  this  instmc- 
tlon,  were  improper  and  calculated  to  mis- 
lead tbe  Jury,  and  the  only  deflultloD  of  man- 
slaughter as  used  in  this  instruction  was  giv- 
en In  the  last  sentence,  namely,  "manslaugh- 
ter, If  done  without  such  malice."  The  ele- 
ments of  "alfray,"  "sudden  heat  and  pas* 
6lon,"  and  "provocation  ordinarily  calculated 
to  excite  passion  beyond  control,"  necessary 
to  make  It  a  proper  Instruction,  were  entirely 
omitted. 

Instruction  No.  2,  on  self-defense,  was  al- 
so prejudicial.  It  was  erroneous  in  this: 
"Defendant  believed,  and  bad  reasnuable 
grounds  to  believe,  that  be  was  in  danger," 
etc.  The  court  should  have  used,  in  sub- 
stance, these  words:  Defendant  bad  reason- 
able grounds  to  believe,  either  real  or  ap- 
parent, and  did  believe,  that  he  was  then  In 
imminent  danger  of  losing  tils  life  or  suifer- 
iDg  great  bodily  harm  at  tbe  bands  of  Woods, 
and  shot  to  protect  himself  from  such  danger, 
then  In  such  case,  yon  will  find  him  not 
sullty.  The  danger  to  one's  Ufe  or  great  bod- 
ily harm  to  Us  peraon  which  authorizes  a 
person  to  act  in  his  defense  may  be  real  dan 
ger  or  only  apparent  danger. 

As  to  tbe  third  error— in  permitting  incom- 
petent evidence  on  beluilf  of  tbe  common- 
wealth, and  rejecting  competent  evidence  of- 
fered by  appellant— the  facts  as  tb^  npfieax 
ot  record  are  as  follows:  The  ai^Uant, 
to  impeach  the  credit  and  lessen  the  effect 
of  the  dying  declaration  of  the  deceased,  in- 
troduced, among  other  evidence,  the  records 
of  tbe  Wbltley  circuit  conrt  showing  that  the 
deceased  had  been  convicted  of  the  crime  of 
grand  larceny,  and  had  been  sent  to  the  peni- 
tentiary. The  commonwealth  then  Introdu- 
ced and  had  read  a  pardon  to  the  deceased 
for  this  crime.  The  conrt  should  not  have 
permitted  this  pardon  to  have  been  Introdu- 
ced as  evidence.  The  appellant  offered  to 
prove  from  the  records,  by  the  circuit  clerk 
of  Whitley  county  and  the  police  Judge  of 
Williamsburg,  that  tbe  deceased  was  guilty 
of  committing  many  breaches  of  the  peace 
and  much  disorderly  conduct,  for  which  be 
had  been  tried  and  fined  In  the  two  courts. 
The  court  refused  to  permit  appellant  to  In- 
troduce this  proof.  In  this  the  court  was 
right.  The  Code  of  Practice  permits  a  wit- 
ness to  be  impeached,  but  not  by  evidence 
of  particular  wrongful  acts,  except  that  It 
may  be  shown  by  the  examination  of  a  wit- 
ness, or  record,  or  Judgment  that  he  has  been 
cooTlcted  of  a  felony,  bnt  not  of  mlsdemean- 
ora. 


MARKS  &  STIX  T.  HAKOrS  ABM'S. 

(Conrt  ot  Appeals  of  Kentnchy.  March  8; 
1904.) 

"To  be  officially  reported." 
Bxtenslon  of  opinion.   For  prior  opinion, 
see  78  S.  W.  861. 

BARKER,  J.  Our  attention  has  been  call- 
ed by  counsel  for  appellants  to  the  use  of 
the  following  language  In  the  opinion:  "Wil- 
liam Hardy  was  an  old  man,  and  lived  from 
fifty  to  seventy'flve  miles  from  Wlllard. 
There  is  no  evidence  in  tbe  record  to  show 
that  he  knew  his  son  was  carrying  on  a  gen- 
eral merchandise  store  under  his  name,  or 
that  he  ever  heard  any  of  the  rumors  that 
he  was  a  member  of  the  firm."  And  it  Is 
suggested  that  this  might  be  construed,  when 
tbe  case  comes  on  for  trial.  Into  meaning 
that  the  admissions  of  Hardy  that  be  was  a 
member  of  ttie  firm  were  Incompetent  evi- 
dence. We  think  the  context  shows  that  the 
language  of  the  opinion  is  confined  to  the 
want  of  knowledge  on  the  -part  of  William 
Hardy  as  to  the  evidence  upon  which  the 
general  reputation  that  he  was  a  member  of 
the  firm  was  based,  and  had  no  reference  to 
any  other  evidence  in  the  case.  However,  In 
deference  to  tbe  apprehension  of  counsel,  the 
opinion  Is  eztoided  as  Indicated. 

COMMONWEALTH  v.  MOBBHBAD. 
(Court  of  Appeals  of  Kentucky.  March  4, 

1904.) 

TAXATION— OMITTED  PROPERTY— ACTION  TO 
COUPBL  LlSTtNO-^UDOHBNT-SUFFlCIENCy 
—STATUTE— APPKAI.-JURI  SDICTION. 
1.  Under  Ky.  St.  1903,  fi  4241,  limiting  ap- 
peals in  actions  to  compel  the  listing  of  omit- 
ted property  tor  taxation  to  eases  where  tbe 
couDty  court  has  decided  whether  tbe  property 
is  liable  to  assessment,  a  judgment  of  the  county 
court,  which  does  uot  in  terms  decide  whether 
appellee  was  or  was  not  the  owner  of  any  prop- 
erty of  the  nature  set  out  in  the  etatemeut 
which  he  had  omitted  to  list  for  taxation,  but 
simply  adjudxes  that  the  proceediog  be  dis- 
missed, is  Insufficient  to  support  an  appeal. 

2.  Under  Ky.  St.  1803,  S  4241,  Umlting  ap- 
peals in  actions  to  compel  the  listing  of  omitted 
property  for  taxation  to  cases  where  the  couQty 
court  has  decided  whether  tbe  property  is  lia- 
ble to  assessment,  tbe  circuit  court  has  do  orig- 
inal jurisdiction  on  appeal  to  assess  or  value 
omitted  property. 

Appeal  from  Circnlt  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Proceeding  by  tbe  commonwealth  against 
O.  L.  Morehead.  From  a  Judgment  of  tbe 
circuit  court  dismissing  an  appeal  from  the 
county  court,  plaiutlfT  appeals.  Affirmed. 

James  B.  Clark,  M.  R.  Todd,  and  C.  J. 
Pratt,  for  tbe  Commonwealtb.  Miller  A 
Todd,  foi;  appellee. 


Hon  for  toe  yean  named.  Tbe  record  doei 
not  contain  any  transcript  of  tbe  erldeoce 
heard  by  the  county  conrt  upon  tbe  trial  ot 
the  motion,  and  the  Inference  from  tbe  Judg- 
ment li  that  the  comity  court  found  that  tbe 
appellee  did  not  omit  to  assess  any  property 
owned  by  him  In  tbe  years  mentioned  to  the 
statement  By  tbe  express  provision  of  tbe 
statute  the  appeal  from  the  Judgment  of  tbe 
county  conrt  to  the  circuit  court  Is  limited  to 
cases  where  tbe  county  court  has  decided 
whether  or  not  the  property  set  out  in  tbe 
statement  of  tbe  auditor's  agent  Is  liable  to 
assessment.  Tbe  circuit  court  simply  luuses 
upon  the  legal  question  as  to  whether  the 
county  court  has  erred  In  its  decision  as  to 
whether  certain  deflnlte  property  was  liable 
to  taxation  or  not  It  has  no  original  Jorlft- 
dlction  to  assess  or  value  omitted  property. 
On  the  case  presented  by  the  appeal,  we 
think  the  circuit  Judge  pmpN'lj  dismissed 
tbe  proceeding. 
Judgment  affirmed. 


county  court  charging  that  tne  appellee, 
Morehead,  tiad  failed  to  list  for  taxation  for 
the  years  1897.  1898,  1899.  1800,  and  1901 
notes,  tMnds,  Judgnwnts,  casli,  and  other 
cboees  In  action  of  the  aggz^ate  value  of 
f80,000,  of  which  he  was  tbe  owner  on  the 
IStb  day  of  September  of  each  of  said  years. 
Tbe  defendant,  Morehead,  filed  an  answer. 
In  which  be  denied  that  be  was  the  owner  of 
persona)  property  of  the  character  described 
in  tbe  statement  of  tbe  andltw's  agent  of  ttie 
value  of  SSO.OOO.  which  he  had  failed  to  list 
for  taxation  for  the  years  named,  and  alleged 
that  he  had  regularly  listed  for  taxation  all 
the  personal  property  owned  by  blm  wltb  tbe 
assessor  of  Daviess  comity  for  the  years  nam- 
ed, and  denied  that  he  bad  omitted  any  prop- 
erty owned  by  him  for  either  of  tbe  years 
named,  except  certain  worthless  Judgments 
against  the  county  of  Muhlenberg  in  the  year 
1901.  At  tbe  June  term  ot  the  Daviess  coun- 
ty court  the  proceeding  instituted  by  James 
B.  Clark,  auditor's  agent,  against  Morehead, 
and  a  similar  proceeding  instituted  by  tbe 
sheriff  of  Daviess  county  against  the  same 
defendant,  were  beard  together,  and  the  fol- 
lowing Judgment  was  entered  in  tbe  county 
court:  "By  consent  of  parties  tbe  two  fore- 
going proceedings  are  to  be  beard  together. 
Same  coming  on  to  be  beard,  on  motion  of 
plaintiff,  B.  E.  Berry  is  ordered  to  make  re- 
port of  proceedings  as  stenographer.  And 
the  court  having  heard  tbe  evidence,  and  be- 
ing sulBclently  advised.  It  is  adjudged  by  tbe 
court  that  the  two  fimgolng  proceedings  be, 
and  the  same  are  hereby,,  dismissed."  From 
this  Judgment  an  appeal  was  prosecuted  to 
tbe  Daviess  circuit  court  by  James  B.  Clark, 
auditor's  agent,  and  on  the  26tb  of  June, 
190S,  Ibe  following  Judgment  was  entered  In 
the  proceeding:  "This  action  coming  on  for 
trial,  the  defendant  moved  the  court  to  dis- 
miss tbe  appeal  herein,  to  which  tbe  plaintiff 
objects.  Argument  of  counsel  was  heard  on 
said  motion,  and  tbe  conrt,  being  advised, 
sustained  tbe  motion,  and  It  is  adjudged  that 
the  appeal  herein  be.  and  it  Is  now,  dismiss- 
ed." From  this  Judgment  Clark  has  appealed 
to  this  court. 

Tbe  statement  filed  by  appellant  in  the 
county  conrt  was  under  the  provlsloiw  of  sec- 
tion 4241  of  the  Kentucky  Statutes  of  1908. 
which  provides:  "If  It  shall  appear  to  the 
court  that  the  property  Is  liable  for  taxation 
and  has  not  been  assessed,  the  court  shall 
enter  an  order  fixing  the  valoe  thereof  at  Its 
fair  cash  value,  estimated  as  required  by 
law;  If  not  liable,  lie  shall  make  an  order  to 
that  effect  From  so  much  of  the  ordw  of 
tbe  court  deciding  whether  or  not  the  prop- 
erty is  liable  to  assessment,  ^tber  party  may 
appeal,  as  In  other  civil  cases."  Tbe  Judg- 
ment rendered  in  the  county  court  is  not  in 
conformity  with  tbe  statute,  as  It  does  not  in 
torms  decide  whether  appellee,  Morehead, 


MONBHAN  T.  SOUTH  GOVINOTON  *  C 
ST.  BT.  CO. 

(Court  ot  Appeals  of  Kentndgr.  VmiA  S, 
1804.) 

STREET  RAILWAYS-TRESPASSERS  ON  CARS- 
CHILDREN— DUTY  TO  DISCOVER— EVID^CE. 

1.  A  child,  though  nim  sui  jnris,  riding  oa  tbe 
step  of  tbe  rear  ^tform  ot  a  street  car,  oa 
the  tiAe  wblcb  Is  not  in  use,  and  across  whidi 

is  a  dosed  gate,  Ib  a  trespasser,  to  whom  the 
street  railroad  and  those  in  charge  of  die  car 
owe  no  duty  of  discovering  Ids  peril. 

■2.  In  an  action  to  recover  for  injury  to  a  diild 
trespassin^r  on  tbe  rear  step  of  a  street  railwa> 
car,  testimon;  that  ths  point  where  plaintin 
got  on  the  car  was  in  a  mickly  settled  portion 
of  tbe  city,  and  that  many  children  congregated 
thereabouts,  and  bad  often  trespassed  od  de- 
fendant's cars  theretofore  with  tbe  knowledge 
of  tbe  employes,  was  properly  ^eluded. 

Appeal  from  Cbcult  Court,  Campbell  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  June  Monehan,  by  bis  next 
friend,  tfgalnst  tiie  Sonth  Covington  &  Cin- 
cinnati Street  Ballway  Company.  Fmm  a 
Judgment  for  defendant  plaintiff  appealsL 
Affirmed. 

C.  L.  Ralson.  Jr..  Geo.  B.  AhUng,  and  A- 
M.  Qaidwell,  for  appellant  U  J.  Cmwfocd, 

tor  appellee. 

BARKER,  J.  The  appellee  Is  a  corpcmtion 
operating  an  electric  railway  over  the  streets 
of  tbe  city  of  Newport  Ky.  T^e  appellant, 
at  the  time  of  tbe  Injury  of  which  he  com- 
plains, was  between  six  and  seven  years  of 
age.  At  the  intersection  of  Gleventli  and 
Patterson  streets,  In  tbe  dty  named,  one  ot 
appellee's  cars  had  sfa^^d  for  the  paxpoae 
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arranged  that  passengers  could  get  on  or 
off  from  either  side;  bnt  appellee  only  per- 
lultted  tbla  to  be  done  on  one  side  at  a  time, 
and,  for  the  purpose  of  prevontlng  Ingress 
and  egress  to  and  ttom  the  car  on  more  than 
one  side.  It  bad  a  smaM  Iron  wicket  gate 
across  the  aide  not  In  use.  This  was  mova- 
ble, so  that  It  could  be  transferred  from  one 
9lde  to  the  other,  as  the  ueces^ties  of  the 
case  required.  Appellant,  and  a  companion 
about  the  same  age,  while  the  car  was  stand- 
ing at  the  Intersection  mentioned,  got  upon 
the  lower  step  of  the  side  of  the  rear  plat- 
form which  was  not  being  used  for  the 
purpose  of  taking  on  or  letting  (dT  passen- 
gers, and,  talcing  hold  of  the  Iron  gate  with 
their  hands,  stood  on  the  step  until  the  cbr 
started.  The  car  seems  to  haye  soon  attain- 
ed a  rapid  rate  of  speed,  and  appellant  was 
Jolted  off,  falling  Into  the  street,  and  receiv- 
ing injuries  about  the  head,  to  recover  dam- 
ages for  which  this  action  was  Instituted. 
Upon  the  trial  of  the  case,  after  the  close 
of  appellant's  (plaintiff's)  testimony,  the  coturt; 
on  motion,  awarded  appellee  (defendant)  a 
peremptory  instruction  to  the  Jury  to  find 
for  It,  which  was  done;  and  of  tUs.  appel- 
lant is  here  complaining. 

The  question  involved  is  whether  or  not; 
under  appellant's  own  testimony,  appellee 
owed  him  any  duty  other  than  to  avoid  In- 
juring him.  If  that  could  have  been  done,  by 
the  exercise  of  ordinary  care,  after  his  dan- 
ger was  discovered.  It  is  not  pretended  that 
appellant  was  a  passenger  upon  the  car,  nor 
can  It  be  denied  that  he  was  a  trespasser.  : 
The  evidence  does  not  show  that  the  con-  | 
ductor,  who  was  appellee's  agent  in  charge  ' 
of  the  car,  saw  him;  bat  It  Is  contended  that 
the  officer,  by  the  exercise  of  ordinary  dili- 
gence, could  and  should  have  seen  him  before 
he  received  his  Injury,  and  have  prevented 
it,  and  this  question,  he  claims,  should  have 
been  submitted  to  the  Jury.  Upon  this  claim 
arises  the  crucial  question  of  this  case— 
whether  or  not  appellee  owed  appellant  any 
active  duty  In  order  to  discover  tils  peril. 
If  so,  then  tbe  peremptory  instruction  should 
not  have  been  granted.  In  favor  of  this 
proposition,  appellant's  counsel  cites  two 
cases:  L.  &  N.  R.  Co.  v.  Thornton  (Ky.)  58 
S.  W.  796,  and  Ynnarsdall's  Adm'r  v.  L.  ft 
N.  XL  Oo.  (Ky.)  65  &  W.  868.  In  the  first  of  : 
these,  the  court  said:  "The  theory  upon  j 
which  this  case  Is  based,  and  the  recovery  I 
bad— for  It  is  carried  Into  the  instruction 
Riven  supra— Is  that  appellant  owed  to  ap- 
pellee a  duty  to  prevent  him  getting  off  the 
moving  train  after  those  agents  knew  or  bad 
reasonable  grounds  to  believe  he  was  about 
to  Jump  from  the  moving  train.  We  are  of 
opinion  that  the  Instruction,  supra,  given, 
Is  erroneous.  There  can  be  no  negligence  in 
failing  to  do  unless  there  was  a  duty  to  do. 
Appellee,  a  boy  seventeen  years  of  age,  and 
of  reasonable  Intelligence,  as  shown  by  his 


appellant  owed  him  no  contract  duty.  The 
train  is  not  engaged  In  carrying  passengers. 
Under  these  circumstances.  It  is  clear  that 
appellee  was  a  mere  licensee,  If  not  a  tres- 
passer, and  appellant  owed  him  no  duty,  un- 
less his  danger  was  d^Kiovered  in  time  to 
have  prevented  an  Injury  by  some  agent  of 
appellanL  Dalton's  Adm'r  v.  L.  ft  N.  R. 
Oo.  (Ky.)  56  S.  W.  657,  and  cases  cited."  In 
the  second  of  these  cases,  the  facts  were 
these:  Tbe  decedent,  Mary  Yanarsdall,  was  a 
little  girl,  12  years  of  age.  At  tbe  time  of  the 
acddrat  she  was  walking  over  one  of  appel- 
lee's railroad  bridges.  Before  she  could  get 
off,  she  was  run  over  and  killed,  tn  the  oi^n- 
lon  this  court  said:  "It  must  be  conceded 
that  the  Intestate  was  a  technical  trespasser, 
or.  In  other  words,  she  had  no  lawful  right 
to  use  the  bridge  as  a  passway,  and  that 
appellee  was  under  no  obligations  to  look  out 
to  see  if  she  was  upon  the  bridge.  But  It  Is 
also  a  w^-settled  rule  of  law  that  If  the 
defendant,  its  agents  or  employes  In  charge 
of  the  train,  discovered  the  peril  or  danger 
of  the  intestate,  It  was  Its  duty  to  use  all 
reasonable  efforts  to  avoid  injuring  her,  and, 
it  they  failed  so  to  do,  the  plaintiff  would 
be  entitled  to  recovery.  If,  however,  the 
defendant  used  all  reasonable  efforts  to  avoid 
Injury  after  discovering  h»  peril,  the  verdict 
should  have  been  f6r  the  defendant."  We 
are  not  able  to  recall  any  oplnloQ  of  tills 
court  wherein  the  opposite  principle  to  that 
contended  for  by  appellant  has  been  more 
clearly  or  definitely  decided  than  In  thefe 
two  cases. 

The  gucfitlon  of  appellant's  infancy  Is  Im- 
material, until  it  has  been  established  that 
appellee  owed  him  an  active  duty,  as  opposed 
to  the  passive  duty  of  not  Injuring  him  after 
his  peril  was  discovered.  An  infant  of  ten- 
der years  may  not  be  •able  to  be  guilty  oS 
contributory  negligence,  and  In  that  respect 
his  position  is  superior  to  that  of  one  who 
has  reached  years  of  discretion.  But  con- 
tributory negligence  presupposes  the  exist- 
ence of  negligence,  and  never  becomes  a  foc- 
tor  In  the  problem  until  the  defendant's  duty, 
and  his  breach  of  it,  have  been  established. 
If  the  defendant  owed  the  appellant  no  duty* 
then  the  question  of  his  Infancy  Is  Immate- 
rial. Appellant  was  a  mere  trespasser  upon 
the  rear  steps  of  appellee's  car,  and  those  In 
charge  of  It  did  not  owe  him  any  duty  of  dis- 
covering his  peril.  In  the  case  of  Jackson's 
Adm'r  V.  L.  &  N.  R.  Co.  (Ky.)  46  S.  W.  5,  the 
decedent  was  a  boy  seven  years  of  age,  who 
was  trespassing  In  the  yard  of  the  railroad 
corporatlrai,  where  be  was  run  over  and  kill- 
ed. It  was  held  that  the  corporation  owed 
the  decedent  no  active  duty,  and  the  Judg- 
ment of  the  lower  court,  awarding  the  per- 
emptory instruction,  was  affirmed.  In  the 
case  of  Brown's  Adm'r  v.  I*  &  N.  R.  C!o.,  97 
Ey.  228,  SO  S.  W.  639,  the  doctrine  that  the 
corporation  owed  a  trespasser  upon  Ita  tracks 


T.  Glndimatt  Ballroad  Oo.,  8»  Ky.  402,  12  S. 
W.  7M;  McDennott  t.  Keutncfcy  Gmtral 
Ballroad  C!o..  93  Ky.  406.  20  S.  W.  880;  and 
L.  A  N.  B.  R.  Ga  T.  Hunt  (Kr-)  13  &  W.  27S. 

We  do  not  tblnk  tbe  court  erred  in  exclud- 
ing the  proffered  teBtimony  that  the  Intereec' 
tlon  of  fiaeTenth  and  Pattwson  streets  was  Ui 
a  thlctJy  Bettled  portion  of  ttw  cUy  of  New- 
port; that  many  children  congregated  fbe» 
aboots,  and  therstofore  tbey  bad  often  tres- 
paased  npon  apptilee'a  cars,  with  the  knowl- 
ed|Q»  of  the  empkirte  In  charge  thereof;  and 
the  cases  of  Sh^by's  Adm'r  t.  Cincinnati^ 
New  Orleans  A  Texas  Fadflc  Ballroad  Co., 
86  Ky.  224,  3  &  W.  167,  and  LoolSTlUe  ft 
NashTiUe  Ballroad  Ca  t.  Papsh  00  Ky,  99,  27 
S.  W.  002,  do  not  support  this  proposition. 
In  the  first  of  these  cases,  the  Infant  decedent 
was  killed  by  a  backing  car  while  he  was  on 
the  d^endanl^s  switch,  where  he  bad  the 
rli^t  to  be;  and  the  court  found,  as  a  matter 
of  fact,  that  he  was  not  a  treepaseer,  but,  on 
the  contrary,  said:  "In  onr  opinion,  there- 
UxK,  he  had  a  lawful  right  to  go  npon  the 
tnK^  at  that  place,  and  the  company  owed 
to  him  a  duty  of  active  TlgUanoe.f*  In  the 
second  case  thoe  Is  some  general  language 
which  seems  to  give  color  to  appellant's  po- 
sition with  reference  to  tiie  admlssibiUty  of 
this  erldence,  bnt  an  analysis  of  tbe  opinion 
shows  that  tbe  serrante  of  the  defendant  cor- 
poration knew  the  appellee  and  his  compan- 
ions were  in  its  switchyard  and  abont  Its 
cara;  and  tiie  case,  after  all,  was  made  to 
turn  upon  the  knowledge  that  tbe  Injured 
boy  and  hUi  companions  were  in  and  about 
the  cars,  by  the  backing  of  which  without 
notice  the  plaintiff  was  injured.  In  the  ac- 
tion of  Louisrllle  A  Nashville  Railroad  Ca  v. 
Webb,  90  Ky.  336,  36  S.  W.  1120,  on  the  sub- 
ject of  testimony  of  this  character  it  was 
said:  "Over  the  objections  of  tbe  counsel  for 
an^ellaat,  testimony  was  admitted  to  prove 
what  was  said  by  the  conductor  to  the  boys. 
Including  the  infant  appellee,  about  helping 
to  take  freight  from  the  train  and  riding 
from  the  tank  on  di^  previous  to  the  day 
on  which  the  accident  bai^^ed.  This  testi- 
mony ought  to  have  been  rejected.  The  case 
was  between  the  Intent  appellee  and  appel- 
lant^ and  the  subject  of  the  Investigation 
was  what  occurred  on  the  day  the  injury 
was  Inflicted,  and  what  occurred  on  previous 
days  bad  no  necessary  connection  with,  and 
was  in  no  sense  a  part  of,  the  transactions  of 
that  day.  For  this  reason,  also,  the  court 
properly  refused  to  allow  ptoot  to  be  made  In 
behalf  of  the  appellee  of  what  It  was  alleged 
the  conductor  and  trainmen  said  to  tbe  boys 
on  the  occasion  before  that  day  about  swing- 
ing on  tbe  hinders  attached  to  the  side  of  the 
car,  and  telling  them  to  do  this  In  order  to 
learn  to  be  'hoppers,'  and  tbe  like,  and  that 
the  boys  were  in  the  habit  of  practicing  in 
that  way  on  prpvlous  occasions  when  tliey 


rler  of  passengers,  owed  the  Infant  aivelUiit 
no  different  duty  than  was  owed  him  hj  tbe 
owner  of  any  other  vehicle  plying  the  stnea 
of  Newport  As  he  had  a  right.  In  oomston 
with  the  general  public,  to  use  the  inUle 
highways,  appellee.  In  common  with  all  other 
owners  <tf  vehicles^  owed  him  tiie  actiTe  do- 
ty of  exercising  ordlnsry  diligence  not  to  nm 
over  him;  but  neither  it- nor  they  wete  aa- 
der  any  dnty  of  anticipating  his  trespsBibiK 
on  the  r«ir  end  of  tiie  vehicles  while  they 
<were  being  driven  or  prtvelled  along  the 
streets.  Suppose  a  private  carriage  Is  beli^ 
driven  along  the  street;  most  tbe  driver 
maintain  a  lookout  to  see  that  small  ttojn  are 
not  stealtaig  a  ride  by  climbing  up  In  the  rear 
of  the  vehicle,  and  thereby  placing  them- 
selves in  portions  of  danger?   Surdy  not, 
and  yet  It  will  be  difficult  to  draw  a  distinc- 
tion between  the  case  at  bar  and  that  sup- 
posed. Tbe  fact  that  there  was  a  condnctor 
on  appellee's  car  would  not  alter  the  ease. 
The  conductor's  duty  Is  primarily  to  attend 
to  his  passengers,  not  to  look  ont  tor  tres- 
passers; and,  while  the  presence  of  the  con- 
ductor wonid  necessarily  Increase  the  chan- 
ces of  the  actual  discovery  of  tiie  in&ntile 
trespasser,  It  would  not  add  the  duty  of  an 
active  vigilance  to  make  tba  dlscovezr  of 
bis  presence  and  dangw. 
Judgment  affirmed. 


BOBINSON  et  aL  v.  TALBOT  et  al.  (two 

cases). 

(Court  ot  Appeals  of  Kentoeky.  March  8, 

1904.) 

MINORS-ACTIONS— NEXT  FRIEND— RIGHT  TO 
SUE— BBNBFIT  TO  INFANTS-BQOITT-^RIS- 
DICTION— APPBAIr-DISMlSSAL. 

1.  A  diaiiGellor,  In  the  exercise  o(  his  duty  to 

see  that  infanta  ace  not  prejudiced  by  any  act 
or  omiasion  of  their  next  friend,  may  revoke  the 
atithority  of  soch  next  friend  to  sue,  or  dismiss 
saitfi  instituted  by  him  for  the  ostensible,  bat 
not  for  the  real,  iotereat  of  the  infants. 

2.  Where  a  person  other  than  tbe  statutory 

Siardlau  of  certain  infants  brought  suits  for 
em  for  the  ostensible  purpose  of  protecting 
th^  interest,  but  acaina^  tbe  adrice  and  wishes 
of  sach  statutory  guardian,  and  apparently  for 
the  sole  purpose  of  earning  a  fee  for  himself. 
It  was  a  proper  exercise  of  the  .diaiieellor*s  dis- 
cretion to  dismiss  .such  actitxis. 

3.  Where  the  next  friend  of  certain  ndaors 
had  no  authority  to  sue  for  them,  and  the  court 
properly  dismissed  the  aufts  aa  not  for  tlie  hest 
Interest  of  the  minors,  an  appeal  from  such  or- 
ders  of  dismissal  by  such  next  friend  will  te 
dismissed* 

Aiq;»eal  from  Circuit  Court,  Bourbon  Goau- 

ty. 

Appeal  from  Circuit  Courts  Harrlaon  Conn- 
ty. 

**Not  to  be  officially  reported." 

Actions  by  Otto  Robtoson  and  othera,  t>7 
Winfleld  Buekl^  as  naxt  tri»d,  sLsaUnat 
Charles  Tklbot  and  oOen.  Uottoas  oC  ttke 
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BFPCCllO.      V^il  lUUUUUB  Ml  Ul  mil  IBB  BUVU  KJIJKniB. 

Granted. 

W.  Bnckler  and  8.  Holmes,  for  aw^Iut 
W.  8.  Cason,  tor  appellees. 

BURNAH,  O.  J.  These  actions  are  snb- 
mitted  upon  a  motion  by  the  statutory  guard- 
ian of  the  Infant  appellants  to  dismiss  the 
appeals  prosecuted  In  the  name  of  Wlnfleld 
Buckley,  as  next  friend,  on  the  ground  Oiat 
he  has  no  authority  to  prosecute  them.  It 
appears  from  the  pleadings  that  George  H. 
Talbot  died  a  resident  of  Harrison  county 
In  the  fall  of  1896,  the  owner  of  a  consider- 
able personal  and  landed  estate,  a  part  of 
the  latter  being  in  Bourbon  county.  By  his 
will,  which  was  duly  probated  In  the  Harri- 
son county  court,  he  devised  all  of  his  es- 
tate to  his  surrlTlug  widow  during  her  nat- 
ural life,  with  the  provision  that  at  her  death 
her  brothers  and  sisters  were  to  hare  ^,000 
out  of  the  estate,  and  that  the  balance  was 
to  be  divided  equally  among  the  brothera 
and  sisters  of  the  testator,  seven  In  number, 
or  their  descendants.  The  interest  of  ooe  of 
these  brothers,  Daniel  by  name,  was  repre- 
sented at  the  death  of  testator  by  tils  grand- 
daughter, Mrs.  Mollle  Boblnson,  who  died 
after  George  H.  Talbot,  leaving  as  her  heirs 
the  Infant  appellants,  whom  Buckley  assum- 
ed to  represent  In  both  of  these  suite  as  next 
friend.  Mary  F.  Talbot,  the  wife  of  Oeorge 
H.  Talbot  and  the  life  tMiant,  died  on  the 
IKth  day  of  April,  1903.  Two  days  there- 
after the  appellant,  Buckley,  volunteered  to 
institute  the  suit  In  the  Harrison  circuit  court 
aa  next  friend  of  the  Infant  children  of  Mol- 
lle Robinson,  who  were  at  that  time  residing 
with  their  brother  Harry  in  Maysvllle,  Ky., 
for  a  sale  of  all  the  landed  estate  devised  by 
ceorge  H.  Talbot,  and  for  a  dIstributl(Hi  of 
the  proceeds  among  tiie  devlaees  of  George 
Talbot  or  their  descendants,  one-seventh  of 
which  he  alleges  belonged  to  the  descendants 
of  Mollle  Robinson,  making  the  descendants 
of  the  other  devisees  defendants,  who  ha  al- 
leged resided  in  various  counties  of  this  state 
and  in  varioos  states  of  the  Union.  On  the 
2Tth  of  April,  1908,  Harry  Robinson,  the 
brother  of  the  infant  plalntiffa,  filed  his  affi- 
davit in  this  BOlt  in  the  Harrison  circuit 
court.  In  which  he  stated  that  Wlnfleld  Buck- 
ley, who  assumed  to  sue  as  next  friend  for 
the  infants,  was  not  their  gaardlan,  had  no 
interest  In  any  of  them,  and  had  instituted 
tlie  action  without  authority,  and  asked  that 
it  be  dismissed.  He  subsequently  qualified 
ns  the  statutory  guardian  of  all  of  the  infant 
plaintiffs,  and  filed  their  affidavits  to  the 
same  effect,  and  asked  that  a  rule  Issue 
against  Buckley  to  show  cause  why  the  suit 
Instituted  by  him  In  the  Harrison  circuit 
court  should  not  be  dismissed  for  want  of 
aothority  on  his  part  to  Institute  .the  action. 
Buckley  In  hla  response  to  this  rule  admitted 
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!  who  were  of  full  age,  but  claimed  that,  as 
I  they  were  without  statutory  guardians  at  the 
:  date  of  the  Inatltution  of  the  suit,  he  had  the 
i  right  to  do  BO.   The  response  was  held  In- 
!  sufficient,  and  the  suit  dismissed.  Shortly 
:  after  the  institution  of  the  suit  In  the  Har- 
1  rlson  circuit  court,  he  Instittited  a  similar 
suit  in  the  Bourbon  circuit  court   The  same 
I  proceedings  were  had  in  the  Bourbon  court, 
j  and  the  case  dismissed;  and  he  prosecutes 
I  an  appeal  from  the  Judgment  entered  in  both 
I  cases,  and  the  statutwy  guardian  of  the  in- 
i  fant  appellants  has  entered  a  motion  in  this 
court  to  dismiss  the  appeals  In  both  cases  on 
the  ground  of  lack  of  authority  In  Bnckley 
to  prosecute  them. 

Subsection  1  of  section  86  of  the  Civil 
I  Code  provides  that  an  action  of  an  infant 
must  be  brought  primarily  by  his  statutory 
guardian.  If  he  has  one  residing  In  the  state. 
Section  37  provides  that:  "No  person  shall 
sue  as  next  friend  unless  he  reside  In  this 
state  and  be  free  from  disability.  Nor  un- 
less he  file  his  own  affidavit  showing  his 
right  to  sue  as  next  friend  according  to  the 
provisions  of  this  chapter."  It  does  not  ap- 
pear from  the  record  that  Mr.  Buckley  com- 
plied with  tills  section  of  the  Code  at  the 
Institution  of  the  suits.  He  is  not  rested 
to  them  by  blood  or  marriage,  be  does  not 
reside  in  the  same  county,  and  the  record  en- 
tirely falls  to  disclose  any  special  reason 
why  he  should  have  so  hastily,  without  con- 
sultation with  them  or  their  natural  friends, 
have  assumed  the  duties  which  the  law  pri- 
marily Imposed  upon  their  statutory  guard- 
ian. It  certainly  cannot  he  assumed  that  he 
has  their  Interest  more  at  heart  than  their 
brother  and  statutory  guardian,  with  whom 
they  reside.  The  only  apparent  explanation 
of  his  diligence  and  zeal  In  the  matter  was 
the  desire  to  earn  a  good  fee  for  himself, 
while  ostensibly  protecting  their  interest  It 
is  the  duty  of  the  chancellor  to  protect  the 
Infants,  and  to  see  that  they  are  not  prej- 
udiced by  any  act  or  omission  of  the  next 
friend,  and  to  this  end  he  may.  If  he  deem 
it  necessary,  revoke  the  authority  of  the 
next  friend  and  substitute  another,  or  dis- 
miss suits  Instituted  for  the  ostensible,  but 
not  real,  interest  of  the  infants.  See  Long- 
necker  v.  Greenwade,  8C  Ky.  616;  14  En.  of 
PI.  &  Pr.  1041.  After  a  careful  considera- 
tion of  the  records  we  have  reached  the  con- 
clusion that  the  lower  courts  did  not  abTise 
I  their  discretion  In  the  dismissal  of  these  ac- 
tions, and  that  the  best  Interest  of  the  in- 
fant appellants  required  that  the  motion  to 
dlsmlra  the  appeals  prosecuted  by  the  "pro- 
cheln  ami"  should  be  sustained  by  this  court, 
as  they  seem  to  have  been  prosecuted  wholly 
without  authority  and  against  the  advice 
and  wishes  of  the  statutozy  guardian;  and 
It  la  so  ordered. 


(Comt  Vt  Appeal*  of  Kentuckgr*  Uarch  % 
1804.) 

OFnCBRS  DS  FACTO— PAYMENT  OP  aAZ<ART— 
RIGHTS  OF  SUCCESSFUL  CONTESTANT— LIA- 
BIUTT  OP  STATS-CONSTITUTIONAL  LAW- 
DIMINUTION  OP  OFFICIAL  COMPENSATION. 

1.  The  caoTAMlnff  board,  wboM  Avxj  It  was 
to  coDUtt  bat  Dot  detumine  the  lecality  of, 
Totes,  declared'  a  candidate  for  a  state  office 
elected,  and  be  aBSumed  tbe  office^  and  re- 
ceived tbe  salarr  ontil  on  contest  hia  opponent 
was  declared  elected.  HeU,  that  the  Buccess- 
ful  contestant  could  not  recover  from  tbe  state 
the  ealarr  paid  contestee  daring  his  incumbency, 
contestant  s  remedy  beiag  by  suit  against  con- 
testee. 

2.  Const  I  235,  declaring  that  the  salaries 
of  pablic  officers  shall  not  be  changed  during 
the&  terms,  and  that  the  General  Assembly 
shall  regulate  by  general  law  what  dedoctions 
shall  be  made  for  neglect  of  official  doty,  does 
not  mtitle  a  successful  contestant  for  a  state 
office  to  recover  from  the  state  salary  paid 
contestee  during  his  incumbency,  there  being 
no  change  of  or  dednctira  ftun  contestant'a 
salary  mmly  bjr  being  remitted  to  his  reme^ 
against  cwtesteeb 
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be  offldally  reported." 
Action  b7  L  B.  Nail  agaiiUtt  Gos  Q.  Oonl- 
tw,  as  State  Auditor.   From  a  Judgment  for 
defmdant,  plalntlfl  appeals.  Affirmed. 

Hazelrigg,  Obenault  &  Hazelrigg,  for  ap- 
pellant.  Att7.  Gen.  Hays,  for  appellee. 

NUNN,  J.  In  the  election  of  state  officers 
in  the  month  of  November,  1899,  the  appel- 
lant, Nail,  was  a  candidate  for  the  office  of 
Commissioner  of  Agriculture,  one  Throck- 
morton being  the  opposing  candidate.  On 
the  face  of  tbe  returns  Throckmorton  was  de- 
clared elected  by  the  canvassing  board,  a 
board  duly  created  by  and  under  the  laws  of 
the  commonwealth,  whose  duty  It  was  to 
count  the  votes  and  determine  for  whom  the 
greater  number  of  votes  were  cast  It  was 
not  tbe  duty  of  this  board  to  pass  upon  the 
legality  of  the  votes  cast  On  January  1. 
1900,  Throckmorton  took  tbe  oath  of  office, 
and  entered  upon  the  duties  thereof.  But 
after  the  canvassing  board  had  declared 
Throckmorton  duly  elected  on  tbe  face  of 
tbe  returns,  the  appellaut  Nail,  Instituted  a 
contest,  claiming  that  because  of  irregular 
acts  done,  whereby  the  votes  counted  for 
Throckmorton  were  procured,  and  by  rea- 
son of  Illegal  votes  cast  at  the  election,  he 
was  entitled  to  the  office.  The  contest  board 
decided  that  Nail  was  the  person  elected. 
Upon  this  flndiug  Nail  Instituted  a  proceed- 
ing to  oust  Throckmorton,  who  refused  to 
give  up  the  office^  After  this  court  decided 
that  Nail  was  entitled  to  the  office,  Throck- 
morton vacated,  and  appellant  entered  and 
assumed  tbe  duties  of  the  office.  It  appears 
that  the  then  auditor,  Sweeney,  paid  Throck- 
morton his  salary  for  the  months  of  Janu- 
aiy  and  February.    The  present  suit  was 
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Treasurer  of  the  Oommonwealtli  for  ttie  rb 
of  $382.25,  the  amount  of  tlie  aalaiy  be 
Um  from  the  1st  day  of  Jannary  to  tiw 
of  February,  1900,  Hub  date  when  tiw  at- 
test board  declared  appellant  entttled  to  tte 
office.  In  other  wotds,  appellant  claims  tint 
by  reastm  of  his  being  oitltled  to  tbe  office 
on  the  25tli  of  FetHraary  he  la  entitled  to  tlK 
salary  due  from  the  state  beginning  Janauj 
1,  1900.  The  appellee  claims  tbat  tbe  ttu 
paid  this  salary  to  Throckmorton,  irtw  ni 
In  tbe  office,  attending  to  the  dntiea  themC 
and  who  had  been  duly  declared  deeted  Ir 
the  board  of  election  ccMnmlsrionna,  and  Mi 
tbe  apparent  legal  title  to  the  ofilee;  flat 
If  the  appellant  to  entlUed  to  thia  aalaiy,  bt 
must  look  to  Throckmorton  for  it,  who  re- 
ceived It,  and  etmtested  with  him  Uw  ligb'. 
to  the  office. 

We  are  of  tbe  opinion  Oiat  apptflea's  cod- 
tentlrai  la  the  correct  one  We  have  not  beai 
referred  to.  nor  hare  we  been  able  to  And, 
any  case  decided  tff  this  ooort  directlr  lit 
point;  but  the  courts  of  many  statea  ■* 
wdl  as  tbe  BnglUh  oonrts,  have  pasMd  w» 
the  qoeetloa.  The  decided  weight  of  avthtn^ 
Ity,  botb  In  numbers  and  reason,  npboM 
the  principles  contended  for  by  appellee.  W** 
have  bem  referred  to  many  cases  appaient- 
ly  holding  the  opposite  rule,  but  upon  a  dosr 
examination  of  them  It  appears  that  man; 
are  not  in  conflict;  some  few  of  than  appl; 
to  nsnipecs,  having  no  color  of  righct  or  title 
to  tbe  office;  some  few  have  rtferoioe  to  Wr 
es  where  the  appointment  or  election  of  tbe 
person  who  held  the  (rfflee  and  perftomed  its 
dntieB  was  Tbe  cases  of  Stone  t.  Can- 

fleld  (Ky.)  55  S.  W.  921^  Gorley      City  itf 
LonlsvUle  <Ky.)  65  &  W.  886.  also  same 
case  reported  on  first  ankeal.  47  S.  W.  S6«. 
are  dtod  Ifg  appellant  The  right  of  GaofleM 
to  compd  the  auditor  to  laane  to  htm  a  war^ 
rant  for  his  salary  as  clerk  of  tiie  peniten- 
tiary was  upon  the  idea  that  Us  ranoval 
from  <Ace  by  the  acta  of  the  state's  i^ldabi 
was  a  nnllity.   nito  precise  prfadple  was 
involred  In  the  Gorley  Case,  snpra.  In  these 
cases  tbe  state  and  city  officials  ^ofestfng 
to  act  fbr  and  on  account  of  the  state  and 
city  committed  Illegal  and  void  acts  in  tbe 
remoTal  of  Canfleld  and  Gorley.   At  least  it 
appears  that  It  was  upon  these  ^fiu^les 
that  th^  might  be  permitted  to  recoTcr  thc3r 
salaries  from  tbe  state  and  dty.    Tbe  case 
at  bar  to  dltferent    Tbroc^morton  was  at 
loiBt  a  de  facto  officer,  and  not  a  nsnrper. 
and  It  to  not  charged  that  tbe  stete  board  of 
canvassers  committed  any  Illegal  or  -nSA  act 
with  refwence  to  granting  Throidunorton  a 
certiflcate.   In  Am.  ft  Eng.  Bnc.  of  Law  C3d 
Bd.)  vol.  8,  p.  78S.  tt  to  said:   **Xto  coosititnte 
a  person  an  offlca  de  facto,  there  must  be 
some  facts,  circumstances,  or  coodttlcsata 
whteb  wotild  reasonably  Ind  penons  wbo 
have  relations  or  Inudness  wltti  tiie  office  to 
recognise  and  treat  blm  aa  the  towfol  ixkeaiB- 
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title,  but  which  In  reality  is  no  title.'   It  la 
this  color  of  title,  or,  it  has  been  said,  color 
of  authority,  which  distinguishes  the  de  facto 
oflScer  from  a  mere  intruder  or  usuri>er, 
whose  acts  are  absolutely  void."    It  cannot 
be  said  that  Throckmorton  was  a  mere  In-  I 
truder  or  usurper,  but,  on  the  contrary,  he 
assumed  the  duties  of  the  office  with  the  le- 
gal certificate  of  the  board  of  canrassers,  and 
so  remained  in  office  until  February  25,  1900, 
when  the  board  of  contest  declared  appellant 
elected  and  entitled  to  the  office.   The  then 
auditor,  Sweeney,  bad  the  right  to  believe 
that  Throckmorton  was  then  the  legal  officer. 
Upon  what  principle  of  reasoning  can  It  be 
required  of  the  auditor  to  Investigate  and 
determine  at  his  peril  whether  or  not  a  per- 
son has  been  legally  elected  to  an  office  be- 
fore he  draws  his  warrant  upon  the  treasur- 
er for  his  salary?  To  require  the  auditor  to 
pay  at  his  peril,  or  withhold  salaries  until 
all  contests  were  finally  settled,  would  in 
many  cases  leave  the  state  without  officials 
to  perform  Its  service.   In  the  same  volume 
of  the  Am.  &  Eng.  Enc.  of  Law,  p.  813,  It  Is 
said:   "The  general  rule  Is  that  a  state,  coun- 
ty, or  municipality  which,  before  Judgment 
of  ouster  against  a  de  facto  officer,  has  paid 
him  the  salary  of  the  office  due  at  the  time  of 
payment,  is  protected  against  any  liability 
to  the  de  Jure  officer  for  such  salary."  In 
the  case  of  Dolan  v.  New  York,  68  N.  T. 
274,  23  Am.  Rep.  168.  the  court  said:  "If 
flaeal  officers,  upon  whom  the  duty  Is  imposed 
to  pay  official  salaries,  are  only  Justified  In 
paying  them  to  the  officer  de  Jure,  they  must 
act  at  the  peril  of  being  held  accountable  in 
case  it  turns  out  that  the  de  facto  officer 
has  not  the  true  title;  or,  If  they  are  not 
made  responsible,  the  d^artment  of  the  gov- 
ernment they  represoit  Is  exposed  to  the 
danger  of  being  compelled  to  pay  the  sal- 
ary a  second  time.    It  would  be  unreason- 
able, we  think,  to  require  them,  before  mak- 
ing payment,  to  go  behind  the  commission, 
and  Investigate  and  ascertain  the  real  right 
and  title.   This  In  many  cases,  as  we  have 
said,  would  be  Impracticable.   Disbursing  of- 
ficers, charged  with  the  payment  of  salaries, 
have,  we  think,  a  right  to  rely  upon  the 
apparent  title,  and  treat  the  officer  who  Is 
clothed  with  it  as  the  officer  de  Jure,  with- 
out Inquiring  whether  anotber  has  the  bet- 
ter right    Public  policy  accords  with  this 
view.   Public  offices  are  created  In  tbe  Inter* 
est  and  for  tbe  benefit  of  the  public.  Such, 
at  least,  Is  the  theory  upon  wbich  statutes 
creating  them   are  enacted   and  Justified. 
Public  and  individual  rights  are,  to  a  great 
extent,  protected  and  enforced  through  of- 
ficial agencies,  and  the  state  and  individual 
citizens  are  interested  In  having  official  func- 
tions regularly  and  continuously  discharged. 
Tbe  aervlcet  of  persoiu  clothed  witli  an  offl- 
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is  important  that  the  public  offices  should  be 
filled,  and  that  at  ail  times  persons  may  be 
found  ready  and  competent  to  exercise  offi- 
cial powers  and  duties.  If,  on  a  controversy 
arising  as  to  the  right  of  an  officer  In  pos- 
1  session,  and  upon  notice  that  anotber  claims 
the  office,  the  public  authorities  could  not 
pay  the  salary  and  compensation  of  the  of- 
fice to  the  de  facto  office,  except  at  the 
peril  of  paying  It  a  second  time  if  the  title 
of  the  contestant  should  subsequently  be  es- 
tablished, It  Is  easy  to  see  that  the  public 
service  would  be  greatly  embarrassed,  and 
its  efficiency  Impaired.  Disbursing  officers 
would  not  pay  the  salary  until  the  contest 
was  determined,  and  this,  in  many  cases, 
would  Interfere  with  the  discharge  of  offi- 
cial functions."  A  case  very  similar  to  tbe 
one  before  us  Is  found  In  Michel  v.  Ttie  Olty 
of  New  Orleans,  82  La.  Ann.  1097.  The  court 
in  that  case  said:  "Sound  public  policy 
dictates  the  wisdom  and  the  necessity  of  pay- 
ing the  salary  of  the  officer  In  the  possession 
of  the  office  and  performing  fnncttont  re- 
quired for  the  protection  of  society  and  tbe 
maintenance  of  peace  and  order;  and  attet 
this  duty  is  performed  both  law  and  eqnlt? 
forbid  that  the  city  or  state  be  compelled  to 
account  for  the  same  salary  to  any  other 
party  who  may  subsequently  be  decreed  as 
the  proper  officer.  ♦  •  •  We  are  clear  that 
under  our  laws  the  right  of  a  de  Jure  officer 
in  such  a  case  must  be  exercised  against  the 
Intruder  for  the  recovery  of  fees  or  of  the 
salary  of  tbe  office,  and  no  recourse  exists 
against  the  state  or  city  for  such  salary  aa 
was  paid  to  tbe  de  facto  officer."  The  caae 
of  County  Commissioners,  etc.,  v.  Anderson, 
ao  Kan.  298,  27  Am.  Rep.  171,  was  a  case 
which  arose  ovee  a  contest  for  the  county 
clerk's  office.  Anderson  and  one  Wtldman 
were  opposing  candidates.  The  board  of  can- 
vassers gave  Anderson  a  certificate  of  elec- 
tion, and  he  took  the  oath  and  possession  of 
the  office.  Wlldman  contested  his  election. 
The  contest  court  decided  in  favor  of  Wild- 
man,  awarding  to  blm  the  certificate  previ- 
ously issued  to  Anderson.  Wlldman  immedi- 
ately qualified,  and  took  possession  of  the 
office.  Anderson  then  took  the  case  to  the 
district  court  on  appeal,  and  that  court  re- 
versed the  Judgment  of  the  contest  court;  and 
awarded  the  office  to  Anderson.  Wlldman 
then  appealed  to  the  Supreme  Court,  and 
that  court  affirmed  the  district  court.  Wild- 
mnn  In  the  meantime  held  the  office,  and  re- 
ceived the  salary  and  fees  from  January  to 
October.  The  county  commissioners  had  dur- 
ing all  this  time  full  knowledge  of  all  this 
proceeding,  but  nevertheless  paid  the  salary 
to  Wlldman.  Anderson  sued  the  board  of 
county  commissioners  for  $900,  the  amount 
of  salary  they  paid  WiWman  for  the  time  ha 
held  tbe  office  wtaUe  tbe  contest  was  pro> 


tr,  wno  oad  it  id  du  possessioo  wnen  too 
ng  occurred. 

Erideuce  that  deceased  had  lent  wltneBs 
knife,  and  that  witneea  had  it  at  the  time 
:fae  kiUiiuL  was  not  prejudicial  to  defend- 
though  his  evidence  was  that  deceased  cut 
with  a  knife  in  his  poraeBSlon,  where  the 
ence  shoved  that  defWdant  wu  UmseU 
he  wrong  in  pursuing  and  killing  deoaaaed 
time  when  he  had  no  reoaon  to  appcdiend 
;w  to  his  life  or  person. 
A  rallng  of  the  trial  court  tliat  witness 
lid  tell  au  about  the  transaction  before  be- 
intemipted  by  the  attorneyB,  made  under 
s  Prac.  $  593,  provtdiug  that  the  court  shall 
cise  &  reasonable  control  over  the  mode  of 
motion,  was  not  prcgudidal  to  defendant's 
ts  where  it  appeared  that  the  witness  was 
equently  fully  interrogated  by  defendant's 
isol  touching  all  matten  about  which  In- 
latioii  could  have  been  given  by  him. 
Testimony  as  to  the  repotation  of  deceased 
properly  excluded  where  wltaess'  acqoaint- 
I  with  deceased's  reputation  was  based  mora 
personal  knowledge  of  his  escapades  and 
fcniar  acts  of  wrongdoing  than  upon  what 
•le  generally  said  about  bun. 
Under  Or.  Cod&  I  113,  providing  that 
ibers  of  the  grand  jury  may  be  required  to 
ose  the  testimony  of  a  witneM  examined 
re  them  for  the  purpose  of  ascertaining  its 
istency  with  the  testimony  given  by  such 
ess  oil  the  trial,  where  the  testimony  given 
a  witneBB  on  the  trial  contradicted  her 
imeuts  to  the  grand  jury.  It  was  proper  for 
state,  after  laying  a  foundation  by  ob- 
ng  tun-  denial  of  the  statement  made  before 
grand  jury,  to  iatroduce  a  member  of  the 
d  jury  to  contradict  her,  and  in  bo  doing  it 
proper  to  ask  leading  questions  as  on 
i-examination. 

A  motion  for  a  continuance  addresses  itself 
le  sound  discretion  of  the  court  and  such 
*etIon  will  not  be  Interfered  with  on  ttp- 
unlesB  it  is  made  manifest  that  the  sub* 
tial  rights  of  accoaed  have  been  preju-  , 
1  by  its  abuse. 

The  discretion  of  the  court  In  refusing  a 
innance  was  not  abused  where  defendant's 
Bvit  as  to  what  he  expected  to  prove  by 
absent  witness  was  read  to  the  jury,  as 
latter's  deposition  and  the  material  matter 
d  on  was  merely  cnmnlatiTe  of  other  evi- 
e  Introdaeed  by  defendant. 
The  court  property  refused  to  permit  an 
ivit  for  continuance  to  be  read  as  evi- 
e  where  no  subpcena  had  been  issued  for 
of  the  witnesses,  and  aa  to  the  odien  It 
lot  appear  when  the  sabpoena  was  placed  in 
herifrs  hands  for  service. 
Facts  showing  diligence  must  be  made  to 
nr  afflrmatively  in  order  to  entitle  one  to 
ittinaance,  or  to  the  rin^t  to  read  as  a 
sition  statements  that  may  be  put  into  an 
ivit  as  the  testimony  of  an  absent  witness. 

>peal  from  drcalt  Oonrt,  FrankUn  Oonn- 

[Qt  to  be  offldally  r^rted." 

>orge  Dean  waa  convicted  of  Tolantuy 

Blanghtw,  and  appeals.  AflBrmed. 

mes  Andrew  Scott,  for  appellant  If.  B. 
B  and  Loralna  lOx,  for  the  Oommon- 
th. 

ITTTLB,  J.  The  aroeilant,  Gteoige  Dean, 
Indicted  and  tried  In  the  FrankUn  <dr> 
court  for  tiie  murder  of  Ed  Adams. 

rlthstaodlng  bis  plea  ot  not  gnllly.  he 
convicted  of  Tolnntary  manelanghtar. 


trial,  he  has  appealed. 

The  difficulty  which  culminated-  in  the 
homicide  began  In  a  bawdy  bouse  situated  on 
Gas  House  alley,  In  the  city  of  Frankfoit. 
The  house  was  kept  by  a  woman  called  Jes- 
sie Douglass.  According  to  the  evidence  of 
the  commonwealth,  appellant  and  Adams 
met  at  the  bouse  of  the  Douglass  woman  on 
the  night  of  December  25,  1902.  Jessie  Doug- 
lass was  making  eggnog  In  the  kitchen. 
There  were  present,  besides  Jessie,  appellant, 
and  Adams,  her  daughter,  known  as  Cecil 
Howard,  Myrtle  McQueen,  and  In  the  front 
room,  at  the  time  the  dlfflcult7  began,  were 
Ape  Willis  and  Wade  Morse.  The  women 
were  all  of  loose  morals;  appellant  being  the 
apparent  favorite  of  Jessie  Douglass,  and 
Adams  that  of  her  daughter,  Cecil  Howard. 
Jessie  Douglass  began  to  complain  at  her 
daughter  for  having  attempted  to  go  that 
morning  to  Lolngton,  and  claimed  that  Ad- 
ams was  to  blame  for  It  The  latter  said, 
"Jessie,  yon  needn't  to  blame  me  about  it, 
because  I  smacked  her  for  wanting  to  go." 
Appellant  then  Interfered  by  saying  to  Ad- 
ams, "If  yon  want  to  chew  the  rag,  chew  it 
with  me,"  and  furth»  remarked  tiiat  he  bad 
had  It  IQ  for  A^ms  a  long  time,  and  now 
he  was  going  to  take  It  out  &iid  thereupon 
struck  Adams  on  the  head,  which  was  ban- 
daged OD  account  of  wounds  received  In  a  pre- 
vious flght  with  another.  Adams  said  to  him: 
**I  have  always  been  a  friend  of  yonrs,  and 
always  want  to  be.  Yon  see  I  am  In  no  cou- 
<Utlon  to  fight."  But  unmindful  of  bla  prot- 
estations, appellant  struck  him  again,  and 
was  told  by  Adams,  In  substance,  if  he  want- 
ed to  flght  to  lay  aside  his  pistol,  and  go  out 
in  the  alley,  and  he  would  flght  him  a  fair 
flght.  Appellant  then  threw  bis  pistol  on 
ttie  bed,  saying  he  would  go  with  Adams  any- 
where, and  again  struck  him,  knocking  or 
forcing  him  into  the  front  room.  They  start- 
ed out  of  that  room  toward  the  all^.  when 
appellant  knocked  Adams  over  a  washstand 
In  the  room,  and  as  he  stood  over  him  with 
a  knife  in  his  band,  Adams,  In  knocking  otT 
the  stroke  that  api>ellant  seemed  about  to 
make  with  the  knife,  struck  the  hand  that 
held  It,  and  caused  It  to  enter  appellant's 
neck,  thereby  Inflicting  upon  him  a  dangerous 
wound.  Adams  then  said,  "Take  him  otC, 
be  is  killing  me,"  whereupon  Myrtle  McQueen 
opened  the  door,  and  told  Adams  to  leave, 
which  he  did.  Down  to  this  time  appellant's 
pistol  had  remained  on  the  bed,  bat  when 
Adams  left  the  house,  appellant  regained  pos- 
aesBlon  of  ttie  pistol,  and,  following  in  the  di- 
rection laken  by  Adams,  caught  np  with  hbu 
near  the  comer  ot  Washington  and  Clinton 
streets,  just  after  the  latter  mcomitered  one 
Wm.  Hayden,  of  whom  he  attempted  to  bor- 
row  a  pistol,  bnt  as  Hayden  had  no  i^stol,  be 
oonld  not  comply  with  the  request  Hayden 
teatUMl  tliat  Adams  waa  running  as  he  ap- 


behind  Hayden,  caught  him  by  the  arms, 
and  held  him  between  bis  own  body  and  ap^ 
pellant,  who*waB  still  adTandng  upon  him 
with  his  pistol  presented  as  U  to  shoot  Ad- 
ams kept  pushing  the  body  of  Hayden  first 
one  way  and  then  another  In  the  effort  to 
shield  himself  from  the  pistol  of  appellant, 
and  Hayden  repeatedly  asked  the  appellant 
not  to  shoot,  telling  him  that  be  did  not 
wish  to  be  shot  himself.  Appellant  replied 
that  Adams  had  cut  him,  and  he  Intended  to 
kill  him.  As  appellant  got  near  enough  to 
attempt  to  reach  around  Mayden's  body  to 
shoot  Adams,  Hayden  succeeded  in  breaking 
away  from  Adams,  and  appellant  Immedi- 
ately shot  the  latter,  who  exclaimed,  "Oh, 
Lordl"  and  ran  toward  QrafTy's  saloon,  pur- 
sued by  appellant,  who  snapped  the  pistol 
at  him  in  the  effort  to  shoot  blm  before  he 
entered  the  saloon,  and  then,  following  him 
into  the  saloon,  shot  blm  again  as  he  fell  or 
crouched  near  the  counter.  Adams  died  im- 
mediately after  the  last  shot  was  fired  by 
appellant  Two  wounds  were  found  upon 
hlB  body,  one  ball  having  entered  the  arm, 
the  other  the  back.  Just  below  one  of  the 
shoulder  blades,  the  wound  in  the  back  evi- 
dently causing  Adams'  death;  but  it  does  not 
appear  from  the  evidence  whether  it  was 
from  the  shot  flred  by  appellant  on  the 
street  or  the  one  flred  by  blm  In  the  saloon. 
In  addition  to  the  facts  Immediately  connect- 
ed with  and  surrounding  the  homicide  which 
were  testifled.to  In  the  main  by  the  two  wo- 
men Cecil  Howard  and  Myrtle  McQueen,  and 
by  Wm,  Hayden,  the  commonwealth  Intro-  • 
duced  evidence  of  threats  made  by  appellant 
against  Adams  shortly  before  the  killing,  in 
the  pre^Dce  of  divers  witnesses,  who  testi- 
Oed  with  great  particularity  as  to  the  times 
and  places  of  such  threats.  Upon  the  other 
band,  the  appellant  and  Jessie  Douglass,  who 
were  the  only  other  persons,  besides  Adams. 
Cecil  Howard,  and  Myrtle  McQueen,  In  the 
room  when  and  where  the  difficulty  that  led 
to  the  killing  began,  gave  a  widely  different 
version  of  the  facts  to  that  testified  to  by 
ttie  witnesses  for  the  commonwealth.  The 
appellant  testified  In  regard  to  the  dlfllcnlty 
and  subsequent  homicide,  in  substance,  as 
follows:  "Ed  Adams  came  back  in  there, 
and  he  walked  over  to  me,  and  said:  That 
day  me  and  Chlsm  had  that  fight,  you 
wouldn't  let  me  have  your  pistol.*  I  said,  'Qo 
on,  I  don't  want  to  have  any  trouble;  I  have 
got  a  crippled  arm ;'  and  he  says,  'You  come 
out  here,  add  I  will  whip  hell  out  of  you.*  I 
said,  'Oo  ahead,  I  don't  want  any  trouble.' 
He  said,  'Lay  down  your  pistol,  and  come  out 
here,  and  I  will  whip  hell  out  of  you.'  When 
I  started  tor  the  door,  be  hit  me  with  a  knife. 
One-arm  Kelly  and  I  clutched  him  with  one 
hand,  we  both  fell  over  the  washstand,  and 
be  said,  'You  son  of  a  bitch,  you,  I  wUi  go 
and  get  a  gun,  and  come  back  and  flnlsta  your 


down  towards  me,  and  I  shot  blm.  The  pis- 
tol snapped  as  he  went  into  Graffy's  saloan. 
and  I  shot  another  In  there.*'  Appellant  ttx- 
thw  testified  that  after  he  was  cut  by  Adtng 
he  started  for  a  doctor,  and  tbat  Aduu 
turned  back  on  him,  and  be  shot  him.  He 
was  corroborated  In  the  main  by  Jessie  Doiv- 
lass  as  to  the  difficulty  in  tbe  houBe,  and  is 
Bome  measure  by  Ape  Willis,  who,  being  la 
the  front  room  when  the  difficulty  begss, 
failed  to  hear  some  of  the  quarrel  preceding 
the  fight  Tbe  same  is  true  of  tbe  teatimooy 
of  Morse  and  Kelly,  each  of  whom  saw  oolj 
the  latter  part  at  the  fight,  and  neither  ti 
whom  saw  or  heard  what  led  to  tt  Appel- 
lant was  also  c<H*roborated  by  one  other  wit- 
ness as  to  Adams  asking  Innis  Glaifc  for  i 
pistol,  and  several  witnesses  testified  that 
threats  were  made  against  his  life  by  Adanis 
shortly  before  tbe  bomldde.  But  appeUanfa 
statements  as  to  what  occurred  at  tbe  time  of 
the  killing  of  Adams  were  not  only  not  e»- 
rob<Hrated,  but  were  flatly  contradicted  and 
disproved  by  Hayden  and  persons  In  the  si- 
loon.  Much  of  the  evidence  introduced  by 
the  commonwealth  in  rebuttal  traded  to  con- 
tradict many  of  the  material  statements  of 
appellant's  witnesses,  and,  taking  the  ert- 
dence  as  a  whole,  we  are  unable  to  say  that 
it  did  not  authorize  the  verdict  of  the  jury. 

Whatever  may  be  said  of  tbe  conduct  of 
Adams  as  a  contributing  cause  to  fhe  diffi- 
culty In  the  house,  it  is  apparent  that  appel- 
lant was  equally,  if  not  more,  at  fault;  and 
in  respect  to  the  subsequent  killing  of  Adama, 
It  is  apparent  from  the  evidence  that  It  was 
wh(dl7  vrithout  lustiflcatlcu,  for.  according 
to  the  testimony  of  Hayden,  who  saw  Adams 
shot  In  the  street  tmd  of  those  wbo  saw 
him  shot  In  the  saloon  of  Qrafty,  where  he 
was  pursued  by  appellant  he  was  then  act 
only  without  the  means  or  ai^rent  Indini' 
tiou  to  harm  appellant  but  was  actually  flee- 
ing for  his  life.  We  can  understand  bow  tl» 
jury  might  have  found  sometblng  in  what 
led  to  tbe  fight  in  the  house  that  In  their 
Judgment  Justified  them  in  redncing  the 
homicide  from  murder  to  manslaogrhter,  al- 
though they  were  not  authorized  by  the  eii- 
dence  to  say  that  the  killing  of  Adams  was, 
under  the  circumstances,  excusable.  It  Is. 
however,  Insisted  for  appellant  that  tbe  trial 
court  erred  In  allowing  tbe  commonwealth  to 
prove  that  the  deceased.  Just  before  Us 
death,  lent  Taylor  Klnkead  his  knife,  aod 
that  the  latter  liad  It  in  bis  posseerion  when 
deceased  was  shot  One  of  tbe  Issues  made 
by  the  appellaDt  was  that  he  was  cut  In  tbe 
fight  in  the  bouse  by  a  knife  In  the  hands  of 
Adnms.  Appellant  testified  that  be  bad  oo 
knife,  but  was  cut  by  Adams.  One  other 
witness  introduced  for  the  d^aiae— Jessie 
Douglas— testified  that  she  saw  Adamsc* 
bands  to  his  po<&et8  when  and  before  1^ 
Hgbt  began,  and  ttiat  sbe  saw  a  fcnifie  In  hts 


thst  th«  knife  with  wbich  appellant  was  cat 
was  In  bis  own  banO,  and  that  the  cutting 
was  done  by  Adaras  knoddng  the  hand  ot  ap- 
pellant so  that  the  knife  was  thrust  Into  bis 
neck  by  his  own  band.  A  knife  waa  found 
by  this  witness,  or  Jessie  Douglass,  behind 
tbo  door,  and  glvoi  to  an  officer  of  the  codeI^ 
by  wbiHn  It  was  loirt.  No  knife  or  other 
weapMi  was  found  on  the  person  of  Adams 
after  bis  death.  We  are  of  opinion  that  the 
evidence  of  Klnkead.  though  by  no  means 
concIualTe,  was  competent  as  tending  to  cor- 
roborate HyrUe  McQnetti  as  to  the  mannw 
of  the  cnttlng,  and  to  contradict  the  appel- 
lant and  Jessie  Douglass,  both  <Mr  whom  tes- 
tided  that  appelant  was  cut  by  a  knife  In 
the  hands  of  Adams.  In  any  erait;  the  evi- 
dence complained  of  could  not  have  been 
prejudicial  to  appellant,  for,  though  Adams 
may  bare  unlawfully  cut  him  with  a  knife 
in  bis  possession,  under  the  evidence  appel- 
lant waa  himself  in  the  wrong  In  pursuing 
and  killing  Adams  at  a  time  when  he  had  no 
reascm  to  apprehend  danger  to  bis  life  or 
person  at  his  hands. 

It  is  also  complained  counsel  appel- 
lant that  the  lower  court  erred  In  not  per- 
mitting bim  to  conduct  the  examlnatltm  of 
the  witness  Wade  Mwse  without  unneces- 
sary Interference  from  the  court  An  ex- 
amination of  the  testlnuHiy  ot  the  witness  In 
question  found  in  the  Ull  of  evidence  will 
show  that  after  certain  anestions,  mainly 
pr^lminary,  had  been  asked  the  witness,  the 
court.  Interrupting  the  examination,  ruled 
that  "the  witness  should  tell  all  about  it  be- 
fore being  interrupted  the  attorneys  with 
questjons.  After  making  a  full  statement,  be 
could  then  be  interrogated."  Section  593, 
Code  of  Practice,  provides  that  "the  court 
shall  e:cerci8e  a  reasonable  control  over  the 
mode  of  Interrogaticm,  so  as  to  make  it  rapid, 
distinct,  and  as  little  annoying  to  the  wit- 
ness and  as  effective  for  the  extraction  of 
the  truth  as  may  be/*  It  must  be  confessed 
that  no  particular  reascA  appears  from  the 
record  for  the  ruling  complained  of,  yet  many 
reasons  not  apparent  to  one  not  present  at 
the  trial  may  bare  existed  therefor.  The 
discretion  of  the  trial  court  In  such  matters 
Is  broad,  and  In  this  case  it  is  not  perceived 
that  any  Injury  could  have  resulted  to  the 
rights  of  the  appellant,  for  It  an>ear8  from 
the  bin  of  evidence  that  the  witness  was  sub- 
sequently fully  interrogated  by  appellant's 
counsel  touching  all  matters  about  which  in- 
formation could  have  been  given  by  him  in 
regard  to  the  case. 

Complaint  Is  also  made  that  the  court  re- 
fused to  permit  Oharlea  Kelly  to  testify  as  to 
the  reputation  of  tbe  deceased-  We  are  of 
the  <9lnl<m  that  the  court  did  not  err  In  ex- 
cluding the  testimony  of  the  witness  on  the 
point  indicated.  As  a  whole.  It  shows  that 
his  acquaintance  with  the  reputotlon  of  the 


people  genially  In  the  conununity  In 
he  had  lived  said  about  him.  Moreovt 
€tal  other  witnesses  testified  as  to  ti 
rcfRitatiou  of  the  deceased,  and  at  m 
testimony  of  Kelly  would  have  been 
cumulative. 

Another  alleged  ermr  complained 
appellant  is  that  the  lower  court  refi 
permit  Ben  Otmway  to  testify  r^gai 
threat  made  in  his  bearing  by  the  d( 
Shortly  before  his  death.  The  testln: 
this  wltaess  as  to  the  threat  In  quesU' 
as  follows:  "I  went  down  tbe  street 
(deceased)  walked  up  behind  me,  and  1 
'Which  way  are  you  going  7*  and  I  sa 
Ing  home,*  and  he  walked  on  down  the 
He  started  to  go  across  tbe  street, 
said,  'Which  way  are  you  going?*  and 
*I  am  going  home.'  Hb  said,  1  an 
down  here  and  klU  some  Gk)d  damned 
a  blteb,*  but  he  didn't  call  who  It  was, 
witoess  subsequoitly  stated  that  dc 
after  making  the  threat,  started  tow 
"alley."  The  record  shows  that  thi 
upon  objection  of  the  commcmweal 
tomey,  expressed  the  opinion  that  It 
mony  of  the  witness  was  Incompeto 
sumably  because  the  statements  of  d 
detailed  by  the  witness  were  too  gei 
be  pertinent;  but  they  were  not  ii 
exdnded  by  the  court  from  the  ccnsk 
ot  the  jury.  Indeed,  the  bill  of  e 
shows  that  the  witness  subsequently 
ed  to  the  Jury  tbe  tlueat  made  by  deo 
all  its  details,  without  objection  froi 
or  counsel;  consequently  tbe  entire  te 
of  the  witness.  Including  tbe  threat, 
and  was  obviously  considered  by  tl 
without  qualiflcatlon  or  restriction. 

It  Is  further  contended  for  the  a 
that  the  court  erred  in  permitting 
questions  to  be  asked  Thomas  Roge: 
man  of  the  grand  Jury.  Or.  Ood^  i  1 
vides  that  *'b.  member  of  the  grand  Jti 
however,  be  required  by  a  court  to 
tbe  testimony  of  a  witness  examine< 
tbe  grand  jury  for  tbe  purpose  of  ascE 
Its  consistency  with  the  testimony 
witness  given  on  the  trial."  It  appef 
the  record  that  Jessie  Douglass  tes 
a  witoess  before  the  grand  Jury  thi 
the  indictment  against  appellant  It 
appears  that  her  testimony  before  tl 
was  reduced  to  writing  by  the  foren 
was  read  to  and  signed  by  her.  I 
fore,  her  testimony  given  on  the  trii 
pellant  in  regard  to  the  difficulty  tbf 
ed  In  the  death  of  Adams  was  conti 
of,  or  Inconsistent  witb,  her  stntei 
regard  thereto  made  to  the  grand  J 
commonwealth  had  the  right,  after  1g 
foundation  therefor  by  obtaining  h( 
of  any  material  statement  made  b; 
fore  the  grand  jury,  to  introduce  1 
man  or  otlier  member  of  t^ie  granO 


the  commonwealtb  to  ask  mm  leaduig  qne^ 
tSaoM  in  the  nme  g^wml  form  med  Is 
crosB-ezamlnatloii.  on  the  same  points,  of  tbe 
wltnew  Amibj  BOvipA  to  be  contradicted. 
We  imderatand  this  to  liaTe  been  tbe  coarse 
followed  bj  tbe  eommon'wealtb's  attorney  on 
the  trial  in  the  court  below  In  the  examlna- 
tlon  of  boOi  flie  Douglass  -woman  and  Ro- 
gers; therefore  It  was  not  error  tm  tbe  court 
to  permit  the  asking  of  Bogers  the  Icaiding 
questions  complained  of. 

We  do  not  r^rd  as  error  the  action  of 
tbe  lower  oonrt  In  refusing  en  appellants 
motkm  to  set  aside  llie  swearing  of  the  Jury 
and  continue  the  case  <m  account  of  tbe  ab- 
sent of  the  witness  Bnwnw,  who  was  tak- 
en sick  after  tbe  trial  b(«an.  The  affidavit 
of  a^Mllant  as  to  what  be  expected  to  prove 
1^  Brawner  was  read  to  the  Jury  as  the  lat- 
ter*s  deposition.  The  material  matter  there- 
in relied  on  was  only  an  unoommnnteated 
threat  alleged  to  have  been  made  by  Adams 
against  aniellant  Tbe  evidence  was  only 
cumulative,  as  other  witnesses  Introduced  for 
ai^llant  teetllled  as  to  diverse  threats  of 
similar  lmp<»t  claimed  to  have  been  made 
by  Adams;  and,  berides,  It  does  not  appear 
tnm  the  record  that  Brawner,  if  parson- 
ally  present,  wonld  have  testified  any  mon 
strongly  or  intBlIlgently  in  appeHanfs  be- 
half than  be  was  made  to  do  In  tiie  affidavit 
setting  forth  bis  statements.  As  a  motion 
for  a  continuance  is  a  mattw  that  addresses 
Itsrif  to  tiie  sound  discretion  of  the  court, 
such  discretion  will  not  be  interfered  with 
by  this  court  unless  It  is  made  manifest  that 
the  appellant's  substantial  rl^ts  have  been 
prejudiced  by  Its  abtne;  wUdi  we  are  un- 
able to  say  has  been  done  In  this  eaae. 

We  are  likewise  unable  to  snstaln  the  fuT^ 
ther  contention  of  appellant's  counsel  that 
the  trial  court  erred  In  refusing  to  permit  so 
much  of  the  first  afildavlt  for  continuance 
as  contained  the  stetement  attributed  to  In- 
ula OlaA,  Oeorge  Oliver,  and  Andrew  Dough- 
erty to  be  read  to  tbe  Jury  as  evidence^  No 
snbptena  was  issned  for  Oeorge  Oliver,  nor 
had  he  been  recognfiKd.  No  dUigenee  was 
therefore  shown  as  to  hlra.  It  Is  true  that 
a  subpcona  was  Issued  tvt  Innis  Olark  and 
Andrew  Dougherty  in  comnum  wltb  otber 
witnesses  of  appellant,  August  7,  1908,  and 
was  executed  on  all  tiie  witnesses  named 
therein  except  Clark,  Dougherty,  and  two 
others,  on  B^ftember  1S|  190B.  which  was 
only  two  days  befm  the  trial  of  appellant 
began  to  tiie  lower  court  The  state  of  fiicto 
presented  by  the  record  falls  to  show  dili- 
gence ixfion  the  part  of  the  appellant  In  the ' 
efTort  to  procure  the  attendance  of  the  wit- 
nesses named.  Though  tbe  subpcma  seems 
to  have  been  Issued  on  August  7,  1903,  It 
does  not  show,  nor  does  K  appear  from  the 
appellant's  affidavit;  when  It  vras  placed  in 
the  sheriff's  hands  for  service;  Probably  It 
was  not  placed  in  the  sbarllTs  hands  until 


why  did  be  delay  Its  s»vice  until  almoit  tbe 
calling  of  tbe  case  for  trlaL  It  may  be  Oit 
the  subpoena  was  not  executed  upra  Out 
and  Don^ierty  for  the  v«7  reason  ttait  tte 
pladttg  of  It  In  the  abarUTs  hands  was  4e- 
layed  too  long.  Its  service  nprni  them  moU 
perhaps  have  bera  ^ected  by  the  pran^  pb- 
dng  of  tbe  snt^Mcna  Into  tbe  officer's  haadL 
Who  can  tdl  from  tbe  record  tbe  leasoo  if 
the  d^y?  Facts  showli^  dUlgraoe  mnt  bt 
made  to  appear  affirmatively  in  order  to  en- 
title one  to  a  conthinane^  or  tbe  rlfht  n 
read  as  a  deposition  statements  that  may  be 
put  into  an  affidavit  as  the  testlnaony  of  u 
absent  witness.  We  are  fnrtber  of  Ionian 
Hut  the  statements  attributed  to  tbe  wtbieH- 
es  Clark  and  Dougherty,  If  read  to  the  Jury, 
would  have  been  in  a  large  measure  cnmnlt- 
tlve,  aa  tbe  same  facts  wne.  In  effect;  testt- 
fled  to  on-  tbe  trial  by  otber  witneMes-of  ap- 
pellant. 

No  complaint  Is  made  of  tbe  lusUueUow 
given  on  the  trial. 

A  careful  consideration  of  tiie  xeeord  on- 
vinces  us  that  no  emv  vran  CMnmltted  ^ 
the  lower  court  that  can  be  said  to  have  ape^ 
ated  to  the  prejudice  of  the  snbstnntiial  ilgfeti 
of  the  ai^ellant;  whoefOTe  tiie  Judgmot  ii 
affirmed. 

ILLINOIS  CENT.  H.  CO.  v.  HIBBS. 
(Coort  of  Appeals  of  Keotacky.   March  2, 
1904.) 

RBUOTAL    OF  CAUSES— FOREIGN  COKPOBA- 
TIONS— DOMESTICATION— BFFECT. 

1.  A  motion  for  removal  of  a  cause  agtiart 

a  foreign  railway  corporatiou  should  hare  be«a 
BDBtained  where  at  the  time  it  was  made  then 
was  nothing  in  the  record  ahowiits  that  tfat 
corporation  oad  complied  with  Ky.  St.  U03,  f 
841,  providing  that  no  foreign,corporatMm  shin 
operate  a  railroad  witbfn  the  state  nntil  it  shall 
have  become  a  cttizen  thereof. 

2.  A  foreign  railway  compauy  does  not,  be- 
caase  of  a  compliance  witb  Ky.  St.  1908,  |  811, 

KroTidlnK  that  no  foreign  railway  shall  open.t» 
s  road  in  the  state  until  it  shall  have  hecomt  a 
eitiaen  thereof,  become  a  domestic  corpora tio*. 
BO  aa  to  prevent  it  from  securing  the  remoral 
of  a  cause  against  it  to  the  federal  court- 
Appeal  from  Circuit  Oourt,  Carlisle  Gom- 
ty. 

"Not  to  be  (rfHdally  r^wted." 

Action  by  Albert  Hibbs  against  tbe  ntliKds 
Central  Railroad.  From  a  Judgment  for 
plaintur,  defendant  appeals.  RcTeraed. 

Robins  &  Thomas,  Plrtle  ft  TTabne,  J.  U. 
Dickinson,  and  J.  B.  Bndgwater,  for  mppel- 
lant;  J.  M.  Nichols  ft  Son,  for  qpdIeeL 

SBTITJV  J.  By  Ibis  action  In  tlie  CaiUde 
circuit  court;  appellee  sought  to  recover  of 
tbe  appellant  910,000  in  damages  for  pgnonal 
Injuries  sustained  by  collialon  with  one  of  Ka 
tratos,  reeuttfaig  from  tiie  allied  nstflgencs 
of  tboM  tai  cbsrge  of  tbe  train.  "Bbm  answer 
denied  the  negligrace  complained  <^  and,  fn 
the  usual  fonn,  averred  that  the  <n]un*T^  xe- 


appearance  term  of  tbe  court,  and  befwe  an- 
swering the  petition,  appellant  filed  a  peti- 
tion in  due  form,  accompanied  by  an  ap- 
proved bond,  and  entered  motion  to  transfer 
tbe  cause  to  tbe  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Kentucky, 
wbicb  petition  and  motion  were  overruled 
and  refused  by  tbe  lower  court,  to  wbicb  tbe 
appellant  excepted,  and  tbe  case  !■  now  be- 
fore tills  court  by  appeal. 

It  is  Insisted  tbat  tbe  lower  court  erred  In 
refusing  appellant  a  new  trial,  and  also  In 
OTerruling  tbe  petition  and  motion  for  tbe 
transfer  of  tbe  cause  to  tbe  federal  court.  If 
tbe  last  contention  is  sustained,  tbe  consid- 
eration of  tbe  otber  questions  raised  by  tbe 
appeal  will  be  unnecessary.  Tbe  grounds 
upon  wblch  tbe  motion  to  transfer  was  over- 
ruled were  tbe  same  upon  wblch  this  court. 
In  an  opinion  by  Judge  White,  in  Davis' 
Adm'r  V.  C.  A  O.  R,  Co-  (Ky.)  70  S.  W.  857, 
decided  tliat  when  a  foreign  railroad  com- 
pany, such  as  tbe  appellant,  bad  complied 
wltb  section  S41,  Ky.  St:  1903,  such  compU- 
aoee,  iiwo  facto,  made  It  a  domestic  corpora- 
tion, and  It  could  not,  therefore,  remove  a 
cause  from  a  state  to  a  federal  court  on  tbe 
ground  of  diverse  citizenship.  We  are  of 
opinion,  however,  tliat  tbe  action  of  the  low- 
er court  in  refusing  to  transfer  this  case  to 
the  federal  court  cannot  be  justified  on  tbe 
grounds  upon  which  Judge  White  bottomed 
his  opinion  in  tbe  case  supra,  for,  when  the 
petition  of  appellant  was  filed,  and  its  mo- 
tion to  transfer  tbe  case  was  entered,  there 
was  nothing  in  the  record  showing  tbat  it 
had  complied  wltb  section  841  of  the  Stat- 
utes, thereby  placing  Itself  upon  the  foot- 
lag  of  a  domestic  corporation;  hence  the  mo- 
tion for  removal  aboutd  have  been  sustained, 
notwithstanding  tbe  opinion  in  the  Davis 
case,  supra.  But  dnce  tbe  decision  of  tbe 
Dovls  Case,  the  petition  fcff  a  rehearing  there- 
in, which  was  pending  at  tbe  time  appellant's 
motion  for  a  transfer  of  the  case  at  bar  was 
overruled  by  the  lower  court,  was  sustained 
by  this  court  and  the  former  opinion  with- 
drawn; and  In  lien  thereof  It  was  held  by 
this  court,  In  an  opinion  by  Judge  Paynter, 
tbat  a  railroad  company  Incorporated  under 
the  laws  of  a  foreign  state  did  not,  because 
of  a  compliance  with  section  841,  Ky.  St,  be- 
come a  domestic  ccrporation,  so  as  to  pre- 
vent It  from  having  the  right  to  remove  a 
cause  to  the  federal  court.  Davis  v.  C.  &  O. 
R.  Co.,  75  8.  W.  2TS.  Tbe  doctrine  annonuj 
ced  in  tbe  last  opinion  in  the  case  of  Davis 
V.  C.  &  O.  R.  Co.,  75  S.  W.  275.  has  since 
been  realtiriued  by  this  court  in  Swices' 
Adm'r  v.  llaysvUle  &  Big  Sandy  R.  Co.,  75 
S.  W.  278. 

The  lower  court  erred,  therefore.  In  over- 
ruling appellant's  petition  and  motion  for  tbe 
transfer.  Wberefwe  tbe  Judgment  ie  revers- 
ed, and  canae  remanded,  with  dlrecdoiu  to 


to  tbe  federal  court,  to  tbe  end  tbat  Bvcb  new 
trial  may  take  place  there. 


CARROLL'S  ADM'R  t.  CITY  OF  LOUIS- 
VILLB  at  al. 

(Goort  of  Appeals  of  Kentaeky*  Maieh  2, 
1904.) 

BAILROAD  CROSSINOS  —  CITT  8TRBBTS  —  DB- 
i     FECTIVB  CONSTRUCTION— NOTICB  —  CONTRIB- 
1     UTORT  NBOUGENC&-PSRBMPTOBT  IMBTRUC- 
TION  FOR  DBPBNDANTS. 

)  '  1.  Where  city  authorities  prescribe,  and  a 
I  railroad  company  follows,  a  plan  of  constractlng 
I  a  street  crowing  claimed  to  be  defective,  both 
'>  are  chargeable  with  knowledge  of  the  plan,  and 
'  the  question  of  notice  is  immaterial, 
i  2.  Ky.  St.  1908,  I  2826,  vests  in  the  board  of 
pablic  works  of  the  city  of  Louisville  exclusive 
control  over  tbe  construction  of  Its  streets. 
This  board  adopted  a  plan  for  the  construction 
of  a  railroad  crossing  by  which  the  space  be- 
tween the  tracks  intersecting  tbe  street  and 
those  between  the  rails  was  to  be  filled  by  pla- 
cing parallel  therewith  iron  or  steel  rails  about 
three  incbes  apart,  between  which  was  to  be 
placed  cement  or  some  concrete  substance,  and 
this  plan  was  followed  hy  the  railroad  company. 
Plaintiff's  intestate,  while  riding  horseback, 
aboat  8  o'clock  at  uight,  at  a  rapid  pace,  was 
thrown  by  his  horse  slipping  on  the  crossins. 
and  sustained  fatal  injuries.  There  was  tes6- 
mony  tbat  this  sort  of  crossing  was  more  dura- 
ble than  wooden  crossings,  and  less  liable  to 
get  out  of  repair,  bat  also  tbat  horses  were 
more  liable  to  slip  thereon  than  on  a  wooden 
crossing.  Held,  that  a  peremptory  lustmction 
for  the  defendants,  the  dty  and  the  railroad 
company,  was  proper. 

Appeal  from  Olrcnlt  Court,  Jefferson  Comi- 
ty, Chancery  Division. 

•To  be  officially  reported." 

Action  by  Pat  Carroll's  administrator  against 
the  city  of  LouteTlUe  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Pryor  &  Sapinsky.  Matt  O'Dober^,  and 
Tboe.  Walsh,  for  appellant  Helm,  Bmce  & 
Helm  and  Henry  1a  Stone,  for  appelleei. 

BUKNAM,  C.  J.  The  appellattt,  who  was 
the  plaintiff  below,  brought  this  action  to 
recover  damages  for  the  death  of  his  in- 
testate, which  be  alleges  resulted  from  tbe 
negligence  of  the  appellees,  the  dty  of  Louis- 
ville and  tbe  Louisville  &  Nashville  Railroad 
Company,  in  tbe  c<H>struction  of  the  railroad 
crossing  at  tbe  intersection  of  Third  and  A 
streets,  in  the  dty  of  Louisville.  Tbe  alle- 
gation of  negligence  redted  In  plalntifTs  pe- 
tition Is  as  follows:  "On  or  about  Ai;»il  1, 
1001,  the  defendants  arranged  tbe  crossing 
at  Third  and  A  streets  in  the  following  man- 
ner, to  wit:  That  beginning  wltb  tbe  ex- 
treme northern  rail  of  tbe  track  to  the  ex- 
treme southern  rail  thereof  there  was  placed, 
the  entire  length  of  said  crossing,  running 
parallel  with  said  tracks,  iron  or  steel  rails 
about  three  incbea  apart,  and  between  these 


lenaanta.  ana  eacn  oi  tnem,  to  Keep  saia  m- 
tersectloQ  or  crosdng  of  Bftld  public  tiigb* 
way  In  a  reasonably  safe  condition  for  the 
nse  thereof  by  the  public,  but  that  the  man- 
ner of  said  cTosalng,  as  above  set  forth,  was 
not  reasonably  or  at  all  safe,  but  was,  oa 
the  oontraiy,  highly  dangerous,  unsafe,  and 
Ixuecure;  that  said  rails  became,  and  were  at 
all  times,  dangerously  smooth  and  slippery, 
BO  that  a  horse  stepping  thereon  would  slip 
and  fall;  that  said  dangerous,  insecure  and 
unsafe  condition  of  said  crossing  was  well 
known  to  the  defendants  and  each  of  them, 
or  could  hare  been  known  to  them  and  eaclL 
of  them  by  the  exercise  of  ordinary  care,  for 
such  a  period  of  time  preceding  the  happen- 
ing of  the  accident  hereinafter  mentioned 
to  have  permitted  and  allowed  said  defend- 
ants to  have  remedied  same,  and  make  said 
crossing  safe  and  secure,  but  that,  notwith- 
standing all  of  the  above,  the  said  defend- 
ants permitted  said  crossing  to  remain  and 
continue  In  said  dangerous  and  unsafe  con- 
dition; and  that  oo  Angrist  8,  1801,  plain- 
tiff's decedent.  Fat  OarroU,  while  riding 
horseback  over  and  along  Third  street,  go- 
ing in  a  southerly  direction,  approached  said 
croflflhig,  and  while  proceeding  across  same 
his  horse,  because  of  the  said  dangerous,  un- 
safe, and  Insecure  condition  of  said  crossing, 
and  especially  the  Iron  or  steel  rails  which 
composed  same,  slipped  and  fell,  wltli  the 
result  that  said  Pat  Carroll  was  thrown  vlo- 
latiy  to  the  ground,  occasioning  him  suc'h 
severe  Injuries  that  his  death  occurred  there- 
from within  a  few  hours  thereafter.  Plain- 
tiff says  that  the  deotb  of  his  son  was 
brought  about  and  occasioned  solely  and  al- 
together by  the  negligence  and  carelessness 
on  the  part  ot  the  defendants,  and  each  of 
them.  In  the  matters  aforementioned." 

The  allegations  of  n^llgence  were  travers- 
ed by  sepBrBte  answers,  and  the  contributo- 
ry negligence  of  the  plidntlff's  Intestate  was 
rtiled  on.  No  Issue  was  made  as  to  the  de- 
scription of  the  construction  of  the  crossing 
between  the  rails  of  the  railroad  track.  Up- 
on  these  Issues  the  case  went  to  trial,  and 
at  the  conclusion  of  the  testimony  of  the 
plaintiff  the  circuit  court  directed  a  verdict 
for  the  defendante.  To  this  ruling  of  the 
trial  court  plaintiff  exceifted,  and.  a  judg- 
ment having  been  rendered  on  the  verdict,  he 
has  appealed. 

It  appears  from  the  bill  of  evidence  that  two 
tracks  of  the  Louisville  &  Nashville  Rail- 
road Co  pany,  about  eight  or  ten  feet  apart; 
occupy  A  street  as  its  Intersection  with 
Third,  and  have  so  occupied  it  for  many 
years;  that  Third  street  is  paved  with  as- 
phalt and  is  one  of  the  most  generally  used 
streets  of  the  city,  both  for  light  and  heavy 
hauling:  that  about  the  Ist  of  Ainil,  1001,  a 
little  over  four  months  before  the  accident 
which  resulted  In  the  death  of  amwllant's  fn- 
tefttate,  the  Louisville  &  Nashville  Railroad 


tne  TWO  streets,  in  strict  conrormiiy  wns  at 
plan  therefor  wlilch  bad  been  prescribed  tif 
the  board  of  public  works  of  tbe  dtj  i3i 
iBville;  and  that  a  similar  design  for  laHnxd 
crossing  had  been  prescribed  and  followed  lij 
the  railroads  at  many  points  In  the  dlt. 
The  gist  of  the  complaint  is  that  the  plao  s 
design  of  the  crossing  was  Imperfect  ui 
dangerous.  There  is  no  all^ation  that  ^ 
had  been  any  substantial  change  or  ieten- 
ration  In  the  crossing  snbseqaent  to  its 
structkm  and  iwevtous  to  the  accidmt  In-- 
Ing  the  progress  of  the  trial  the  plaintiff  at- 
tempted to  show  by  a  witness  that  the  oi!;- 
inal  design  of  the  crossing  required  that  Ik 
filler  rails  should  be  covered  over  by  cnao: 
to  the  d^th  of  about  an  Inch,  and  that  iIk' 
defendants  had  permitted  this  coat  to  vb: 
off  and  to  expose  the  surface  of  the  inr 
rails.  The  defendants  objected  to  the  adniij- 
slon  of  this  testimony  on  the  ground  that  tf 
alleged  negligence  charged  went  only  to  tiit 
design  of  construction,  and  not  that  It  Ui 
been  permitted  to  become  ont  of  repair.  Tt< 
objection  was  overruled  by  the  trial  act 
on  the  ground  that  the  pialntifr  had  a  ridr 
to  so  amend  his  cause  of  acticm  tliat  tin 
pleadings  would  conform  to  the  pcoot  Bet 
no  such  amendment  was  ever  offered,  and  It 
Is  apparent  from  the  general  design  (tf  tbr 
crossing  that  it  would  have  been  praetkaCj 
impossible  to  have  covered  the  Iron  nr« 
with  a  cement  coat  which  would  bare  iriili- 
stood  for  any  length  of  time  the  pcetnrr 
of  heavily  loaded  wagons  passing  over  ft  T-- 
show  that  the  design  was  dangerous,  pbir- 
tiff  Introduced  a  witness  who  testlfled  tla*. 
be  was  a  surveyor;  that  a  cmsting  aiustiBt:- 
ed  Id  the  manner  of  this  one  preeeattd  ■ 
smootber  surface  than  a  crossing  cousirua- 
ed  of  oaftr  planks;  and  that  horses  were  taj^ 
liable  to  slip  upon  such  a  crossing  flian  cpiA 
a  wooden  one.  He  admitted,  however,  cr*- 
cross-examlnaHJon.  that  th^e  was  no  qo** 
tion  that  the  'design  of  this  crossing  wi« 
more  dmrable  an*d  permanent  In  its  chaiacwr  i 
than  wooden  crosi^lngs,  and  less  liable  to  iek  i 
out  of  repair.  Bev;eral  other  witnesses.  'Jr-  , 
lug  in  the  immedla'te  vicinity  of  the  cnv*  i 
Ing,  were  permitted,  -  over  the  objection  :'. 
the  defendants,  to  pro're  that  they  had 
iMrses  at  various  tim^s  stumble  and  s't 
upon  this  crossing.  It  cioes  not  deariy  ap- 
pear from  their  testimony  whoi  these  a  < 
cldents  occurred,  but  we  think  It  teirfv  -x- 
ferable  that  they  were  so  close  In  p^t  ■■f 
tiane  .to  the  accident  which  resulted  in  tte 
death  ot  plaintiff's  Intestate  as  to  make  the 
testimony  competent,  altiiot^  tiiere  Is 
cided  conflict  in  the  autiKMritteg  as  to  the  c-^r.* 
petency  of  this  kind  of  evidei!(c  for  any  j  •» 
pose  except  to  bring  home  t)  the  tity  m.E4 
railroad  company  notice  of  tke  dangercm 
character  of  the  crossing.  Ttit  was 
terlal.  howevw.  In  this  case,  as  It  is  adi 
mifted  that  the  railroad  comply  eettarvin 


c;ii7<  <u*a  ooxn  wwe  cnargeaoie  wiui  kdowi- 
e<dse  of  tlie  plan.  It  also  appears  from  tbe 
-testimony  that  decedent  was  riding  at  a  very 
rapid  pace  on  horseback  out  Third  street 
about  9:80  o'clock  on  tbe  night  of  Angust  8, 
l&Ol,  and  that  while  crossing  the  railroad 
tracks  his  horse  stumbled  or  slipped  and 
Cell,  and  that  be  was  thrown  to  the  street, 
receiving  the  Injuries  which  caused  hts  death. 
Tbere  is  some  discrepancy  in  the  testimony 
as  to  whether  the  horse  fell  while  on  the 
tra<dE  of  the  railroad  or  In  the  atreet  betweoi 
tbe  two  tracks. 

While  it  Is  the  duty  of  the  dty  to  keep 
Its  streeta  In  a  reasonably  safe  condition  for 
ordinary  traTel,  a  corresponding  du^  rests 
on  tboae  who  legitimately  use  the  streets  to 
avoid  being  Injured.  The  rule  Is  admirably 
stated  In  DUlon  on  Municipal  Gorporatlons 
(section  lOlS)  as  follows:  "The  liability  Is 
not  tbat  of  a  guarantor  of  the  safety  of  the 
traveler.  The  corporate  authorities  are  only 
boand  to  use  reasonable  skill  and  diligence 
In  making  the  streets  and  sidewalks  sbfe  and 
convenient  for  travel.  It  Is  under  no  obliga- 
tion to  provide  for  everything  that  may  hap- 
pen np<Mi  them,  but  only  fi>r  such  things  as 
ordinarily  edst,  or  such  as  may  be  reason- 
ably expected  to  occur." 

Section  2825  of  the  Kentucky  Statutes  of 
1008,  which  is  a  provision  of  the  <ftarter  of 
tbe  tAty  of  LonlsTllIe.  vests  in  the  hoard  of 
public  works  exclusive  control  over  the  con- 
stmctlon  of  Its  streets.   Th^  had  the  right, 
and  It  was  their  duty,  to  prescribe  a  plan 
for  the  croflsing  of  railroad  tracks,  at  the 
Intersection  ol  tbe  pnbllc  streets  ot  the  dty, 
and  It  was  ttie  dntr  of  ttie  railway  company 
to  cMMiform  to  mch  reqnlremaitB  in  this  re- 
Hpect  mm  the  board  €l  pnbUe  works  might  pre- 
scribe.  It  la  dlfficDlt  for  the  most  compe- 
tent enslneoa  to  devise  '  plan  for  such  a 
croaaing  that  will  meet  Jie  requirements  of 
safety,  doraMll^,  and  cmvenlence.   In  pass- 
ing npon  tbe  liability  of  a  dty  growing  out 
of  an  alleged  defective  design  or  plan  of  con- 
stmctlon,  this  court  In  Teager  v.  Olty  of 
FlemlngifbiirK  (Ky.)  60  8.  W.  718.  63  L  B. 
A.  791,  naed  this  language:  **It  Is  argued 
'  for  the  dty  In  this  case  that  the  plan  of 
street  Imprornuenta  la  one  within  the  dls- 
cretlon  ot  the  council,  and  not  to  be  Inter- 
[  fared  irith  by  the  courts.  Some  authority 
\  Is  cited  from  other  states  suKwrting  this  con- 
I  tentlfHi.   Bnt  we  rather  Indlne  to  the  view 
'1  that  while  the  dty  governing  body  may  ex- 
•A  oclse  its  discretion  tai  the  stiecUon  of  a  plan 
lAaC  street  Improvonent,  if  the  plan  adopted 
Ala  one  palpably  unsafe  to  travelers  the  city 
:4would  be  liable.  But  when  the  plan  Is  one 
■iithat  many  prudent  men  might  approve,  or 
:'^where  it  would  be  so  doubtful  upon  the  facts 
'.t  tjwhether  tbe  street,  aa  planned  or  ordered  by 
i^Jthe  dty  govCTlng  board,  was  dangerous  or 
^nsafe  or  not,  that  different  minds  might  en- 
m^Wtaln  different  (qjiinlons  with  respect  there- 
•t! 


nnue  were  is  [esamony  uiat  a  uunse  is 

more  likely  to  dip  upon  a  crossing  of  the 
character  complained  of  than  a  wooden  one, 
the  testimony  falls  to  show  any  defect  in  Its 
construction,  or  that  it  was  not,  all  things 
being  considered,  of  the  best  and  most  suit- 
able design  at  that  point  Undoubtedly  horses 
are  more  liable  to  slip  on  asphalt  than  oa 
macadam  streets,  and  more  liable  to  slip  up- 
on macadam  than  upon  the  ordinary  country 
dirt  road,  but  this  is  no  ground  or  reason  for 
the  condemnation  of  asphalt  streets.  The  ne- 
cessities of  modem  city  life  require,  next  to 
safety,  permanence  and  durability  in  the  con- 
struction of  the  streets  and  crossings.  The 
testimony  In  this  case  cradnces  to  show  that 
the  unfortunate  accident  which  resulted  In 
the  death  of  plalntUTs  Intestate  was  attribu- 
table to  the  rapid  and  negligent  rate  at  which 
he  was  traveling  when  he  attempted  to  pass 
the  railroad  crossing,  rather  than  any  defect 
In  the  crossing  itself.  It  therefore  follows. 
In  the  absence  of  testimony  condndng  to 
show  that  the  accident  complained  of  was 
attributable  to  the  defective  construction  of 
the  crossing,  that  the  peremptory  instruction 
should  have  gone. 
Judgment  affirmed. 


JOSEPH'S  ADM'R  et  al.  v.  LAPP'S  ADH-R. 
(Conrt  of  Appeals  of  Kentacky.  March  1. 1904.) 

ntOCBBDS  OF  INSURANClD-imRa  OF  BBHEFI- 
CURT— ASSIQNMBNT  OF  POUGY  FOR  COLLEC- 
TION—AQRBBMENT  WITH  ATT0RNET8— LIEN 
—RIGHT  OP  ADMINISTRATRIX. 

1.  The  heirs  of  a  beaefldair  In  an  Insnranoa 
policy  aasi^ed  it  to  a  creditor  of  the  benefidary 

for  collection,  who  contracted  with  attorneys  to 
collect  it.  Afterwards  the  heirs  themselves  con- 
tracted with  the  attorneys  to  collect  It  for  a 
CfHitingent  fee.  The  beneficiary's  administra- 
trix then  secnred  tbe  policy,  sned  on  and  col- 
lected it,  and  the  attorneirs  intervened,  claiming 
a  lien  on  the  proceeds  under  Ky.  St  1903,  i 
107,  giving  attorneys*  liens  on  claims,  etc.,  pot 
hito  their  bands  for  collection,  and  on  jndg- 
ments  recovered  thereon.  Held,  that  under  sec- 
tion 14(^,  providing  that  the  snrplua  of  personal 
estate,  "after  payment  of  funeral  expenses 
*  *  *  and  debts,"  shall  pass  to  the  same  per^ 
sons  as  the  realty,  the  heira  had  no  title  to  the 
policy,  and  conld  not  assign  it  or  make  an  agree- 
ment for  its  Collection,  and  hence  that  the  at- 
torneys had  no  lien. 

2.  A  client  may  discharge  his  attorney  at  any 
time  for  any  cause,  or  without  cause,  even 
where  the  fee  is  contingent,  the  attorney  being 
entitled  to  recover  for  services  already  rendered. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
ty,  Third  Common  Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  Cbrrle  Lapp,  as  administratrix 
of  the  estate  of  Margaret  Lapp,  deceased, 
against  the  Knights  of  Honor,  In  which  Lafe 
Joseph's  administrator  and  others  intervene. 
From  a  judgment  dismissing  their  petition, 
interveners  appeal.  Afitamed. 

Alfred  Selllgman,  for  appellants.  W.  T. 
Burch,  for  appellee. 

j"jT~SrAAtwnaj' ud  OlUnt^' voL  §,  OmX.  IMs. 


Lam,  tor  92,000.  died  a  few  days  aftor 
tlie  death  «t  ber  son,  witbout  having  exA- 
lected  the  policy.  Afto*  hw  death,  on  the 
Slat  of  Janiuuy,  1889,  Carrie  Lapp  and  Lon 
Ueglemazy,  childrw  and  her  grandcblldien, 
George  Felix  Stranger,  Maggie  Schwelkwt, 
and  Deada  Ooduaon,  who  were  hw  only 
helTB  at  law,  tranafemd  and  deliTwed  this 
poikj  of  insurance,  or  benefit  certificate,  as 
it  Is  sometimes  called,  to  Armoar  &  Oo.  for 
tb»  pnipose  of  coUectixm.  The  writing  pro- 
Tided  that  after  paying  the  cost  of  collection 
and  debts  doe  by  John  La]k>  to  Aimonr  ft 
Co.  the  balance  was  to  be  turned  over  to  the 
heirs.  Armonr  ft  Co.  employed  appellants, 
atttffneys  at  law,  to  take  such  steps  as  might 
be  necessary  to  collect  the  policy,  and  deliv- 
ered it  to  them.  On  the  25th  of  April,  1899, 
app^lanta  entered  Into  a  written  contract 
with  the  heirs  at  law  to  represent  them  In 
the  collection  of  this  policy  for  a  fee  eqnal  to 
one-third  of  the  sum  realised  thereon.  Short- 
ly after  the  execution  oC  this  last  contract 
appellee.  Carrie  Lapp,  qualified  as  adminis- 
tratrix of  the  estate  of  her  deceased  mother, 
and  demanded  possession  of  the  policy  from 
appellants,  wbStSt  they  refused  to  deliver. 
She  thereqnn  insUtnted  a  suit  tor  the  col- 
lection of  the  policy,  and  caused  a  rule  to  is- 
sue against  appellants  requiring  thran  to  de- 
liver the  policy  to  her.  They  responded,  set- 
ting out  their  contract  with  Armour  ft  Co. 
and  with  the  heirs  at  law,  and  asked  that 
they  be  protected  In  their  rights.  Their  re> 
spoiue  was  held  insufllcl«it,  and  they  were 
compelled  to  deliver  the  pcdlcy.  Appellee 
IHDsecuted  her  suit  against  the  insurance 
company  to  Judgment,  and  recovered  thereon 
the  sum  of  12,958.26,  the  amount  of  the  poli- 
cy and  Interest.  Thereupon  appellants,  upon 
their  own  petition,  were  made  parties  to  this 
proceedlug,  and  set  out  their  contract  with 
the  heirs  at  law,  and  asked  that  they  be  ad- 
judged $986.09  from  the  fund  cirflected  from 
toe  Insurance  company,  subject,  however*  to 
the  claim  In  favor  of  Armonr  ft  Go.  for  |tl66.- 
87.  A  general  demurrer  wae  Interposed  and 
sustained  to  this  pleading,  and  th^  petltlcm 
dismissed,  and  they  have  appealed,  and  aak 
a  reversal  npon  the  ground  that  tbey  had  a 
valid,  enforceable  contract  with  the  heirs  at 
law,  and  a  Uen  tor  their  fee,  undw  section 
107  of  the  Kentucky  Statutes  al  1908. 

Section  1403  of  the  Kentucky  Statutes  ot 
1903  provides  that:  "Where  any  person  shall 
die  intestate  as  to  his  personal  estate,  or  any 
part  thereof,  the  surplus  after  paymoit  at 
funeral  expenses,  charges  of  administration, 
and  debts,  shall  pass  to  and  be  ^stributed 
among  the  same  persons  as  real  estate  is  di- 
rected to  descend,  except,"  etc. 

Under  the  provisions  of  this  statute,  the 
policy  of  insurance,  or  the  proceeds  thereof, 
became  chai^able  with  the  payment  of  her 
debts,  and  her  heirs  at  law  took  no  title  there- 


to transf  a  it  to  Armour  ft  GOb,  or  u»  ens 
Into  a  contract  with  awellants  for  iti  coBk- 
tion.  An  action  cannot  be  noaintainedbr  tie 
tuHr  for  the  recoveo'  <tf  a  debt  dne  to  tt» 
ancestor  unless  the  obligation,  to  the  ssceitflc 
is  by  its  terms  payable  to  tbe  hdn.  Sk 
Bnmk  T.  Means,  00  Ky.  214;  Montgnoeiy  t. 
Commcmwealth,  17  Ky.  197;  Newmsn'f  Code 
Pleading,  94,  and  nnmerons  autboritia  tbee 
cited.  The  trial  court,  therefore,  decUed  ttut 
aroellanto  wrae  not  entitled  tt  a  Jvdgmaittt 
any  portion  of  the  fund  which  had  been  re- 
covered by  the  adminlstxatzlx.  It  vu  ler 
duty  to  aivly  the  monc^  collected  bjhetia 
the  payment  of  the  debto  ct  het  intestate  tn 
the  manner  directed  by  the  stntnte,  and  tbe 
surplus  which  remained  after  the  payment 
of  such  indebtedness  became  the  ptopetty  d 
the  heirs,  .^^llante  will  have  to  look  » 
their  cllente  individnaUy  for  anything  dne  to 
them  for  th^  services.   Besideak  the  Isw  ii 
weU  setued  that  a  client  baa  the  zfgbttsfi!- 
cbarge  his  attorney  at  any  time  with  or  irtd> 
out  cause,  ev^  In  a  case  whoe  the  fee  is  m 
tlngent  U,  howevor,  the  dlacharge  Is  vltb- 
ont  cauB^  and  after  the  attwu^  haa  actsiJlf 
performed  novices  in  the  line  of  hia  eniriitr- 
ment,  he  Is  entitled  to  recover  the  value  ot 
such  services.  See  Hairy  ▼.  Vance  (Ky.)  G 
8.  W.  278. 

For  reasons  indicated,  tbB  Jndgmoit  is  ai- 
flrmed. 


STROH  V.  SOUTH  COVINGTON  ft  C  ST. 
BY.  00. 

(Court  of  Appeals  of  Kentucky.  H&rdt  1.  ISOIJ 

DAUAQES— EXTENT— PLBADINO  —  SUFFICIENCY 
— INADBQUACT— BVIDBNCB-BXAHINATION  OT 
WITNBSSES-^APPBAL-KDUNOa  ON  BVIDE.VCE 
— SUFFICIBNCT  IF  BBCORD. 

1.  Plaintiff,  in  a.  '•ctioo  for  personal  inioric^ 
cannot  ask  for  a  rt^  -sal  of  a  jadgment  in  bef 
favor  because  of  tbe  Inadequacr  of  the  dam- 
ages to  compensate  her  for  loos  of  time,  vbert 
the  only  special  damage  alleged  in  her  pedtioc 
was  for  ezpenses  for  medical  treatment,  sure- 
Iqr,  etc 

2.  In  an  action  for  personal  injoriee.  eridean 
that  tbe  physicians  who  testified  aa  to  tbe  ex- 
tent  of  plamtifTB  injnries  had  been  appointed 
hy  the  conrt,  and  the  action  of  defoidant'fi  tt- 
tomej  in  stating  that  fact  Ln  closing  to  dw 
jniy.  were  not  prejudicial  to  plaintifiE. 

3.  Where  an  expert  witness  had  been  thor- 
oughly examined,  it  was  proper  for  the  comt 
in  its  discretion  to  cnrtail  any  further  cross- 
examination. 

4.  Where  the  record  showed  that  plaintiff,  tn 
an  action  for  injnries,  made  no  avowal  as  to 
what  the  witness  would  state  in  answer 
qnestions  as  to  whether  she  wonld  be  renderf-i 
sterile  as  a  result  of  the  accident,  the  appell^'p 
court  could  not  say  whether  plaintiit  vras  prv:'  :- 
diced  by  tbe  refusal  of  the  conrt  to  permit  ii» 
question  to  be  answered. 

Appeal  firom  Circuit  Court,  Kenton  Countf. 

**Xot  to  be  officially  reported." 

Action  by  Carrie  Btnb  against  tbe  South 
Oovlngtoa  ft  Cincinnati  Street  Railway  Co::::- 
pany.   From  a  Judgment  U«  plaintiff,  sLe 


by  the  refusal  of  the  court  to  pmnlt  her 
counsel  to  further  cross-examine  the  expert 
witness,  Dr.  Zlnkey;  the  doctor  had  been 
thoroughly  examined,  and  bad  told  all  be 
knew  on  the  subject  In  hand;  any  further 
crosa^xamlnatlon  of  blm  was  an  unneces- 
sary prolongation  of  the  trial,  whlcb  the 
court.  In  Its  wisdom,  had  the  right  to  curtalL 

The  fifth  error  assigned  by  appellant  la  the 
refusal  of  the  court  to  permit  her  to  show,  on 
the  questl<)n  of  the  extent  of  her  Injuries, 
that  she  would  probably  be  rendered  sterile 
as  a  result  of  the  accident.  The  record  shows 
that,  when  the  court  sustained  objections  to 
the  questions  propounded  along  this  line,  ap- 
pellant made  no  aTowat  as  to  what  the  wit- 
ness would  state.  If  pramltted  to  answer  the 
question.  The  failure  so  to  do  renders  It  Im- 
possible for  us  to  say  whether  or  not  she  was 
prejudiced  by  the  refusal  of  the  court  to  per- 
mit the  witness  to  answer  the  question. 
Brown  T.  Commonwealth,  14  Bush,  398; 
Bowler  v.  Lane.  3  Metc  811. 

Judgment  affirmed. 


ORAIG  T.  WELSH-HAOKLET  GOAL  ft  OIL 

00. 

(Court  of  Appeals  of  Kentucky.   Peh.  20, 1904.) 

PLKADINQ- AMENDMENT-AMENDING  PETITION 
AFTER  JUDQM&NT. 

>  1.  Where  the  court  dismissed  a  petition,  and 
an  appeal  was  taken,  and  judgment  was  affirm- 

'  ed,  tne  trial  court  had  no  authority  to  permit 
an  amendment  of  the  petition;  it  baTing  no 
control  over  the  Judgment,  and  the  action  not 
being  a  pending  oae. 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  olBclally  reported." 

Suit  by  Sarah  F.  Gralg  against  the  Wdsh- 
HacUey  Goal  ft  Oil  Oompany.  From  an  w- 
der  arermllng  a  motion  for  the  flllng  of  an 
amended  petition,  plaintiff  anpeala.  Affirm- 
ed. 

John  H.  Wilson,  for  appellant  J.  Smith 
Hays,  for  appellee. 

PATNTER,  J.  Tbe  appellant  sued  appel- 
lee In  the  linox  circuit  court  T^e  court 
sustained  a  demurrer  to  the  petition,  and  dis- 
missed it.  An  appeal  was  prosecuted  to  tbii 
,  court  and  tbe  Judgment  was  affirmed.  Aft- 
erwards appellant  moved  to  redocket  the 
case,  and  tendered  and  offered  to  file  an 
amended  petition,  and  the  court  overroled 
both  motions.  Complaint  Ifl  made  of  that 
action  of  the  com^. 

When  the  lower  court  dismissed  the  peti- 
tion and  adjourned  for  the  term,  it  had  no 
control  over  the  Judgment.  It  bad  no  Ju- 
risdiction to  disturb  it,  except  In  a  direct 
proceeding  (if  at  all)  for  a  new  trial.  This 
was  not  sought.  At  the  time,  the  motions 
were  made,  the  Judgment  was  in  full  force 
and  effect.  The  action  was  not  pending  in 
court  as  it  had  been  dismissed.  The  petition 


ing.   An  amended  petition  can  only  be  filed 
In  a  pending  action  or  proceeding.  This  god- 
elusion  Is  supported  by  Houston  t.  Eidrell 
(Ky.)  14  S.  W.  87T. 
Ttae  Judgment  Is  afBrmed. 


ELLIOTT  T.  CAMPBELL. 
(Court  of  Appeals  of  Eentnefcy.   Feb.  28, 19IM.) 

WITNESSES  —  INCOHPETENCT  —  TRANSACTIOJSa 
WITH  DECEDENTS—TRIAI^MOTIONS  TO 
EXCLUDE  EVIDENCE— EfFBCT. 

1.  Under  Civ.  Code  Prac  $  606.  Buboec  2, 
relaUng  to  testimony  aa  to  txansacnoM  vidi  a 
decedent  on  the  issue  of  title  claimed  by  plaia- 
tiff  and  defendant  through  a  common  deceaaed 
grautor,  the  respective  tracts  of  the  partiei  be- 
ing contiguous,  and  the  determination  of  tiK 
issue  depeodins  oa  the  ascertainment  of  the  lo- 
cation of  the  beginning  comer  of  tbe  mrrtj, 
defendant  was  incompetent  to  testify  as  to  i 
conversfltion  had  with  his  grantor  in  the  abstnct 
of  plaintiff,  in  which  the  grantor  deagnateJ  tbe 
beginning  point  of  the  survey. 

2.  A  motion  to  exclude  aU  the  testimooy  of  i 
witness  after  the  taking  of  objections  and  ex- 
ceptions to  its  admission  does  not  forfeit  tbe 
right  previously  reserved  to  bare  tbe  mctm- 
p^nt  testimony  excluded,  altltoiigh  sune  of  tbe 
evldenos  subject  to  the  motion  was  competent 

Appeal  from  Circuit  Court;  Knox  Oooaty. 

"To  be  officially  reportedL'* 

Action  by  Huuy  EIHott  agalnet  Levi 
Campbell.  From  a  Judgment  Cor  defewlait, 
plaintiff  appeals.  Revereed. 

J.  Smith  Hays,  for  appellant  B.  B.  Gol- 
den and  Jas.  D.  Black,  for  appellee. 

PAYXTER,  J.  Both  appellant  and  appel- 
lee claim  to  have  derived  title  to  the  land  In 
controversy  from  Benjamin  Kve.  The  right 
to  the  land  depends  upon  the  location  of  the 
banning  comer  of  the  tract  sold  by  Ere 
to  appellee,  Campbell,  as  appellant  bought 
to  tbe  latter's  line.  Campbell  claimia  the  be- 
ginning comer  Is  located  on  what  ia  knowa 
In  this  record  as  the  "reverse  line,"  whidi 
was  a  boundary  line  to  a  50-acre  tract  owned 
by  Sol  Campbell,  while  appellant  claims  the 
beginning  comer  la  located  at  a  diflTerent 
place  in  Sol  Campbeirs  line,  to  a  tract  of 
land  known  as  tbe  Hiram  Campbell  land, 
but  then  owned  by  Sol  Campbell.  The  title 
bond  from  Eve  to  appellee  calls  to  begin  ta 
Sol  Campbell's  line  "at  the  nearest  point  to 
Young's  creek."  So  one  of  the  Uttgants 
claims  that  *^e  point"  in  a  line  to  ooe 
tract  of  land  which  belonged  to  Sol  Campbell, 
while  tbe  other  clahns  that  it  Is  In  a  line  of 
another  tract  of  land  which  then  banged  to 
Sol  Campbell.  This  statement  Is  made  to 
show  that  the  solution  of  the  question  at  issue 
depends  upon  tbe  ascertainment  of  the  loca- 
tion of  the  beginning  comer  of  the  appellee's 
survey,  and  to  staowthe  Importance  of  his  tes- 
timony touching  the  Issue,  as  appellant  claims 
that  its  admission  was  highly  prejudicial  va 


HOMnTBAD-RIOHTS  OF  WIDOW— INfiANITY— 
CONnNEMSNT  IN  ASTLUV. 

1.  A  hatband's  nnezecated  Intuition  to  occiqv 
certain  land  as  bis  bomeat«ad  was  insnffldent 
to  create  tbe  right  of  bomeatead  therein. 

2.  Under  Ky.  St.  1903.  I  1702.  proTidlsf  tbe 
conditions  on  which  the  rvbt  of  homestead  in 
real  proper^  eziits,  and  section  1707,  declaring 
that  the  homestead  ahail  be  for  the  nse  of  the 
widow  so  long  as  ^e  occapies  it,  and  that  tbe 
unmarried  innnt  children  of  the  hasband  are 
entitled  to  joint  occnpantT  with  her,  a  widow 
had  no  homestead  right  in  propertj  «C  which 
her  hasband  died  seised  wuch  h»  Iwd  nersr 
occn^ed  as  a  homestead. 

8.  In  a  proceeding  to  determlnt  a  wMow*!  ffr 
terest  in  real  property  of  wbiA  bar  bnsband  died 
seised,  the  fact  that  she  was  insane  and  con- 
fined  in  an  asylam  after  her  hasband's  death 
bad  DO  bearing  on  tbe  question  as  to  whether 
•be  took  a  homestud  or  dower  Intanst  la  the 
propertj* 

Appeal  from  Glrcnit  Court,  JeffWBon  Ooon- 
tr,  Chancery  Division  No.  1. 

"To  be  {^dally  reported." 

Proceeding  between  Dennis  Higglna  and 
others  and  Honora  HIgglns.  From  a  jadg- 
ment  awarding  certain  property  to  Honora 
Higglna,  widow  of  Bartholomew  Hlggtns,  de- 
ceased, as  her  homestead,  Dennis  Higglna  and 
otbers  appeal.  BeTerse<L 

Matt  0'Dobert7,  for  appellant!. 

PAYNTER,  J.  Bartholomew  Higglna  died, 
leaving  aa  bla  widow  Honora  wiggin*  and 
two  children,  Mary  and  Dennis.  Mary  is 
drad,  and  Donnis  Is  over  21  years  of  age. 
The  qneBtion  for  detorminatlon  on  this  ap- 
peal Is  wbetbw  the  widow  has  a  homestead 
or  dower  in  a  house  and  lot  In  the  tAty  at 
LoulBvllIe  (tf  wbldi  Bartholomew  HlggUu 
died  seised. 

The  evidence  tends  to  abow  that  at  one 
time  aftor  tbe  death  of  bw  linsband  the 
widow  occupied  the  house  with  the  children, 
but  for  how  long  Is  not  disclosed,  ^^e  evi- 
dence falls  to  show  wtien  the  buahand  died, 
or  where  he  then  lived,  or  that  be  over  oc- 
cupied tbe  bouse  with  bis  temlly  or  at  all  as 
a  hmnestead.  If  he  never  oocu^ed  It  with 
hla  &mlly  aa  a  homestead,  he  iiev»  acquired 
a  right  to  a  homestead  therein.  An  unexe- 
cuted Intention  to  occnpy  it  did  not  oeate 
tbe  right  Fant  v.  Talbot,  etc.,  81  Ky.  26; 
Hansford  t.  Holdam,  14  Bnab,  210.  As  tbe 
evidence  falls  to  show  that  tbe  bnsband  had 
tbe  right  to  tbe  homestead  In  Ibe  propoty 
when  he  died,  it  Is  not  shown  that  tbe  vridow 
did  have  such  right  Section  1702,  Ky.  St 
1908,  states  the  cmdltitmB  np<m  whtdi  one 
has  a  homestead  In  real  property.  Section 
1707  provides  that  the  homestead  shall  be 
for  tbe  use  of  tbe  widow  so  long  as  eha  occn- 
plea  it  and  tbe  unmarried  infant  childrm  of 
tbe  husband  are  ratltled  to  a  joint  occupancy 
with  her.  The  language  used  shows  tbe  wid- 
ow's right  to  a  bwnestead  is  predicated  iq>on 
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Stead  of  the  right  to  dower  therein.  Tbe  fict 
that  the  widow  is  no'w  Insane  and  caaSneA 
In  an  asylam  does  not  have  any  beaxtas  iq>.n: 
the  qaesti(m  as  to  whether  she  totdc  a  home- 
stead or  dower  lnt««st  In  tbe  property. 

Tbe  judgment  is  reveraed  tot  proceedim 
conalBtent  with  this  opinion. 


BNELLINa'B  ADM*R  ▼.  liEWia 

(Oonrt  of  Appeals  of  Eentndky.  Mandi  1, 190L] 

JUDOHIBNT  —  SBTnNO  ASIDE  —  REHEDT  -  EX- 
OUSB  FOR  NONAPPEARANCE— 8ICKKESS 
or  ATTORNBT— PKACUCB. 

1.  Aa  tbe  only  method  of  opening  a  final  juu- 
ment  is  by  petition,  a  motion  to  set  it  t±.J« 
and  nant  a  new  trial  is  properly  oronited. 

2.  PlalntiO,  who  resided  In  anotlier  ootmcj  ui 
some  60  milea  distant  forwarded  a  reply  to  hii 
local  coonael  within  the  time  allowed  tat  SHat 
the  same,  and  did  not  hear  of  Okb  tmoMi 
death  nntil  the  cwnmencement  of  the  tens  k 
which  defaolt  jadgment  was  entered  agtiBC 
him.  The  reply  was  never  filed-  IHanitifi'i 
other  coansel,  at  hia  place  of  residency  w. 
alcfc,  and  not  able  to  attend  tbe  term  at  wldd 
the  jndgment  was  rendered.  Bad  the 
been  filed,  the  burden  of  provins  the  affinnaDn 
matters  in  the  answer  would  have  been  cut  e 
defeodant  The  defense  set  ap  in  tbe  susnr 
was  witboat  merit-   Held,  tbe  judgment 

be  set  aside,  and  a  new  trial  granted,  oadtr 
Olv.  Oode  Praa  {  518,  Nupowerins  ^  conn 
rendering  jadgment  to  vacate  or  minify  it  ifta 
tbe  expiration  of  tbe  term  f<H-  nnavfridaUc 
caanalty  or  misfortrme  p*»wp»Hiy  the  psnr 
from  appearing. 

Appeal  tnm  Circuit  Oonrt;  Morgan  Oms- 

ty. 

"Not  to  be  <rfllclally  reported." 

Suit  by  Jobn  P.  Alexander,  as  adndnlsln- 
tor  of  Franklin  Sndllng,  against  ^rausm  B. 
Lewis.  Fnmi  a  judgment  for  defendant 
tered  on  sustaining  a  d«nnrm  to  tte  peti- 
tion, plalntUC  appeals.  Reversed. 

D.  S.  Tnaabo  and  B.  OadxeU  &  Son.  fat 

appellant 

HOBSON,  J.  On  May  23,  1806,  John  F. 
Alexander,  as  administrator  of  Frank  ^leil- 
Ing,  filed  his  petltioD  In  eqalty  in  the  Mo> 
gan  circuit  court  against  William  H.  Lewis, 
etc.,  to  recover  on  a  note  executed  by  Lewis 
to  hla  Intestate  dated  May  20,  1882,  and  due 
on  the  lOtb  day  of  the  next  June,  for  S85T. 
tbe  balance  of  the  purchase  price  of  land 
sold  Lewis  by  the  Intestate.  He  also  sough; 
to  enforce  the  Uen  on  the  land.  He  admit- 
ted the  paym^t  of  $600  on  the  note  <m  Oc- 
tober 11,  1882.  The  defendant  answered,  al- 
leging that  he  had  also  paid  on  the  note  tbe 
sum  of  $398  on  May  26,  1882,  and  as  evidence 
of  the  payment  filed  with  hla  answer  the 
following  receipt:  "May  26,  1882.  Baceived 
of  W.  H.  Lewis  eight  steers  at  $33aoa  9oS^- 
00  and  118.00  for  back  taxes  on  ttie  land  that 
this  money  was  paid  for  in  tbe  year  1875  on 
the  same  land  tliat  this  money  is  paid  on. 
Frank  Snelllng.  R.  W.  D.  Hont  T.  J. 
Jraes."  Tlie  answer  waa  filed  at  the  June 


or  none  appearing  to  oaTe  oeen  mea,  w  me 
second  day  of  tbe  NoTomber  term,  1887,  the 
case  was  submitted,  and  a  Judgment  was  en- 
tered in  favor  of  tbe  defendant  on  bis  conn- 
terclalm  for  VSflJtS,  wltb  Interest  from  June 
11, 1882,  be  haTlng  pleaded  tbat  bis  two  pay- 
ments more  than  paid  tbe  note  by  tbls  sum. 
At  the  March  term,  1808.  tbe  plalntltr  filed 
atHdavits.  and  moved  tbe  court  to  set  aside 
the  judgment  and  grant  him  a  new  trial, 
on  tbe  ground  that  tbe  Judgment  had  been 
entered  by  a  casualty  preventing  him  from 
preparing  bis  case  on  the  merits.  Tbe  court 
properly  overruled  this  motion,  as  a  final 
Judgment  tiad  been  rendered,  which  could  be 
opened  only  by  petition.  Thereupon  the  plain- 
tiff filed  tbls  suit,  alleging  tbe  facts  stated; 
also  the  following:  Tbat  at  the  time  of  the 
institution  of  the  suit  be  employed  as  bis 
counsel  Hon.  John  P.  Salyer,  then  a  resld^t 
of  Moi^ran  county,  and  an  efficient  attorney 
of  the  bar  of  Morgan  county,  who  prepared 
and  filed  the  suit;  tbat  tbe  plaintiff  also  em- 
ployed as  associate  counsel  D.  S.  Trumbo,  of 
Bath  county:  but  tbat  the  engagement  of 
tbe  counsel  was  that  Salyer  was  to  conduct 
the  case  in  court,  prepare  tbe  pleadings,  and 
take  control  of  tbe  action;  and  tbat  Trumbo 
was  to  attend  to  tbe  taking  of  the  testimony 
tbe  plaintiff  might  want  taken  In  Bath  coun- 
ty, where  the  plalntUTs  witnesses  resided; 
thut  before  tbe  expiration  of  tbe  80  days  giv- 
en bim  to  file  reply  the  plaintiff  prepared  a 
reply  and  sent  It  to  his  attorney  Salyer  to  be 
filed;  whether  the  reply  was  filed  or  not  he 
did  not  know,  but  tbat  tbe  reply  was  not  on 
file  with  the  papers  of  the  case;  tbat  the 
plaintiff  then  resided  and  still  resides  In  Bath 
county,  nearly  GO  miles  from  the  Morgan 
county  courthouse;  tbat  his  couns^  Salyer 
died  some  time  In  the  month  of  March  or 
April,  1897,  and  tbe  plaintiff  did  not  learn 
of  his  death  until  the  commencement  of  tbe 
November  term,  189t,  of  tbe  court;  that  at 
tbls  term  of  court,  and  for  some  time  t>efore, 
Trumbo,  bis  other  counsel,  was  sick,  and  un- 
able to  attend  that  term  of  tbe  Morgan  cir- 
cuit court;  that  the  case  was  submitted  and 
beard  without  any  representation  by  counsel 
or  otherwise  on  his  behalf;  tbat  he  bad  de- 
pended upon  bis  connsel  Salyo-  to  conduct  bis 
case  In  court;  tbat  by  some  unavoidable  ca- 
lamity or  misfortune  bis  counsel  failed  to  re- 
ceive and  file  his  reply  to  tbe  answer,  which 
was  a  traverse  of  Its  affirmative  allegations, 
and  cast  the  burden  of  proof  on  the  defend- 
ant to  support  hlB  plea  of  payment  of  the 
note  Bued  on;  tbat  the  death  of  his  counsel 
without  his  knowledge,  bis  failure  to  file  the 
reply,  and  the  subsequent  submission  of  the 
ca.se  for  trial  with  the  answer  uncontrovert- 
ed,  and  when  be  was  not  represented  by 
counsel,  was  such  an  accident  and  surprise 
as  he  could  not  have  guarded  against  with 
ordinary  prudence.  He  also  alleged  tbat  the 
for  which  the  receipt  filed  wltb  the  aa- 


Kenoaut  boii  owea  me  oaianee  oi  uie  umui, 
and  after  tbe  deatb  of  bis  intestate  bad  ad- 
mitted that  be  owed  It,  and  promised  and 
agreed  to  pay  It  to  him.  The  court  sustain- 
ed a  demurrer  to  the  petition,  and  dismissed 
It   The  plaintiff  appeals. 

By  section  618  of  the  Civil  Code  of  Prac- 
tice tbe  court  rendering  a  Judgment  shall 
have  povrer,  after  the  expiration  of  the  term, 
to  vacate  it  or  modify  it  for  unavoidable  cas- 
ualty or  misfortune  preventing  tbe  party 
j  from  appearing  or  defending,  and  In  constru- 
ing tbls  section  tbe  court  has  laid  down  the 
;  rule  that  a  new  trial  may  be  had  where  the 
'  casualty  or  misfortune  preventing  tbe  party 
!  from  appearing  or  defending  is  such  as  ordi- 
,  nary  care  would  not  have  guarded  against. 
;  L.  &  N.  R.  B.  V.  BIckel,  97  Ky.  222.  30  8. 
i  W.  600;  White  V.  Richards  (Ky.)  49  8.  W. 
'  SS7;  Vlttetow  T.  Ames  A  Cunpany  (Ky.)  61 
S.  W.  1. 

!  In  the  case  before  us.  if  the  reply  had  been 
filed  by  the  attorney,  tbe  burden  of  proof 
would  have  been  on  tbe  defendant  to  make 
out  his  own  defense,  and  the  case  could  not 
have  been  submitted  and  Jndgment  taken 
for  the  defendant  on  the  pleadings  before  he 
had  taken  any  depositions  to  sustain  his  de- 
fense. Tbe  plaintur  lived  60  miles  from  tbe 
court,  and  naturally  relied  upon  his  attor- 
ney Balyor  to  manage  bis  case.  It  being  a  suit 
in  equity.  The  attorney  had  died  without 
bis  knowledge,  and  he  did  not  learn  of  hla 
death  until  the  commencement  of  the  Novem- 
ber term  of  tbe  court,  and  on  the  Becond  day 
of  tbe  term  the  case  was  snbmltted,  his  oth- 
er attorney,  Trumbo,  by  reason  of  sickness 
not  being  present  at  that  term  of  the  court. 

On  demurrer  the  allegations  of  the  petltltHi 
must  be  taken  as  true,  and  It  Is  therefore 
conceded  tbat  tbe  payment  pleaded  in  th( 
answer  was  paid  on  another  debt;  and  ii 
view  of  tbe  geographical  situation  of  tbe  par 
ties,  the  deatb  of  the  leading  counsel,  ani 
the  sickness  of  tbe  other  at  tbat  term  ol 
court,  It  seems  to  us  there  was  such  surprise 
and  misfortune  in  the  case  being  submlttec 
without  a  reply  being  filed  tbat  a  new  tria 
should  be  granted,  if  tbe  allegations  of  tbi 
petition  are  sustained  by  the  proof. 

Judgment  reversed,  and  cause  remanded 
with  directions  to  overrule  the  demurrer  tt 
the  petition,  and  for  further  proceedings  cod 
sistent  herewith. 


■WATTS  T.  PARKS. 
(0>nrt  of  Appeals  of  Kentucky.  March  8, 1904. 

MORTQAaHJ— SETTLEMENT—  RELEASE— CON  SID 
BBATION— DESCRIPTION. 
L  On  a  settlement  between  a  mortgagor  an 
a  mortgagee,  the  mortgagor's  promise  to  pa 
the  amonnt  due  is  no  consideration  for  an  agiei 
ment  by  the  mortgagee  to  release  hia  lieu  o 
the  land. 

2.  In  an  action  to  foreeloM  a  mortgage,  a 
allegation  In  the  aaswer  that  Qiere  had  been 
BettTement,  and  there  was  due  tbe  mortgage 


Dot  DC  construed  am  an  allegation  that  the  mort- 
KaKf'e  agieed  to  release  his  mortgage. 

'A.  In  a  mortgage  the  description  of  "a  certain 
tract  or  parcel  of  land  known  aa  the  D.  farm 
on  left  hand  fork  of  Troublesome  Creek"  is 
BDfflcient,  where  the  evidence  fully  Identified  the 
D.  farm. 

4.  The  provision  that  'this  mortgage  ii  just 
to  include  a  suOicieDt  amount  of  said  farm  to 
secure  said  debt"  doM  not  affect  tba  raliditr  of 
the  mortgage. 

Appeal  from  Olrcult  Oourt,  Knox  Oounty. 

"Not  to  be  (MEBdally  reported.** 

Snlt  b7  W.  a  Parks  against  J.  T.  Wktts  to 
fweclote  a  mortgage.  From  a  judgment  In 
ftTor  of  plaintiff,  defaidant  appeala.  Af- 
firmed. 

J.  M.  Bailey,  for  appellant 

HOBSOX,  J.  J.  M.  Bailey  filed  thlB  snlt 
ugalnst  J.  T.  Watta,  iiettiDg  up  a  debt  secured 
by  mortgage  on  a  tract  of  laud  known  as  the 
"A.  H.  Draughn  Place,"  the  property  of 
Watta,  seeking  tbe  enforcement  of  tbe  mort- 
gage. W.  C.  Parka,  who  was  made  a  de- 
fendant to  the  action  and  alleged  to  hold  a 
lien  oo  It,  answered,  setting  up  a  note  of  $300 
and  a  mortgage  to  secure  It  He  made  his 
answer  a  cross-petltloa  against  Watts,  but  no 
process  seems  to  have  been  then  Issued. 
This  was  at  the  June  term,  1898.  After  thla, 
Watts  settled  with  Bailey,  and  at  the  Novem- 
ber term,  1901,  an  order  was  made  that  the 
action  should  thereafter  proceed  In  the  name 
of  W.  C.  Parks  against  J.  T.  Watts,  and 
process  was  awarded  on  the  cross-petltloa. 
At  the  next  term  of  the  court  Watts  filed  an 
answer  pleading  "that  after  the  note  sued 
upon  was  executed,  he  made  several  small 
paymraits  on  same,  and  on  the  18th  day 
of  March,  1002,  they  made  a  full  and  com- 
plete settlement  ou  the  note  sued  upon,  and 
the  cost  and  Interest  on  same,  and  that  the 
defendant  Watts  was  due  the  said  Parks 
the  sum  of  $2G1.19,  for  which  amount  he 
Is  willing  tot  Parks  to  have  Judgment  as  the 
mortgage  lien  was  released  and  settled  up, 
and  the  said  amount  Is  all  that  was  due 
up<m  the  note  sued  upon  on  date  of  settle- 
ment and  that  said  Parks  agreed  to  have 
the  case  dismissed  without  prejudice.  Judg- 
ment for  $2G1.19,  which  defendant  Watts 
agreed  to  pay."  No  reply  was  filed  to  this 
answer,  and,  the  case  being  submitted,  the 
court  gave  Judgment  In  favor  of  Parks  for 
$2G1.19.  with  Interest  from  the  date  of  the 
settlement,  and  ordered  the  sale  of  so  much 
of  the  land  as  was  necessary  to  pay  the  debt 
and  costs.  Watts  complains  that  anything 
more  than  a  personal  Judgment  was  rendered 
against  lilm  under  the  aUegatfons  of  bis  an- 
swer. 

At  the  date  of  the  settlement  Watts  was 
indebted  to  Parks,  on  the  allegations  of  the 
answer.  In  the  sum  of  f261.19.  His  promise 
to  pay  this  debt,  which  was  then  due,  was 
only  a  promise  to  pay  what  he  owed.  Such  a 
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strued  as  averring  that  Parks  agreed  to  n- 
lease  his  mortgage,  wadi  agreement  bj 
was  without  conslderatloD;  bat  u  the  plac- 
ing must  be  taten  rather  against  the  p]ad«!. 
we  think  It  properly  means  no  mon  ^ 
that  there  was  a  settlement  on  Marcb  li 
1002,  which  Sxed  the  amount  of  the  d«b:  ii 
$261,19.  The  Judgment  was  not  ^tered  a- 
tU  the  March  term,  1003.  Watts  had  bilM 
to  pay  the  debt  and  It  Is  not  disputed  Hit:  t 
personal  Judgment  was  properly  entf^d 
against  him.  The  plea  Is  Insnffident  to  tboT 
tbnt  the  mortgage  Hen  was  released. 

It  Is  also  urged  that  Parks*  mortgage  doa 
not  sufilclently  describe  the  prc^rty. 
description  In  the  mortgage  fa  as  follows:  ''i 
certain  tract  or  juircel  of  land  known  is  Vbt 
A.  H.  Draughn  farm  on  left  band  loA 
Troublesome  Creek."  The  rule  is  that  tti:i  ii 
certain  which  may  be  made  certain,  aod  il^; 
parol  evidence  may  be  received  to  sboir  wb: 
body  of  land  was  known  and  designated  hj 
the  name  given  In  the  mortga;;e.  The  A.  E 
Draughn  farm,  as  shown  by  the  recwd.  b 
the  farm  conveyed  by  Dran^hn  to  Watts.  It 
is  fully  Identified  In  the  record. 

The  mortgage  also  contains  these  y/roTi': 
"Thla  mortgage  Is  Just  to  Indode  a  snffl^"^^' 
amount  of  said  farm  to  secnre  said  debt' 
It  Is  urged  that  these  words  render  the  mort- 
gage bad;  but  this  would  be  the  legal  eCec 
of  the  Instrument  if  the  words  were  omitted. 
They  add  nothing  to  it  and  tate  nothing  ttm 
it 

Judgment  affirmed. 


BROWN  T.  OOMUONWBALTB. 
(Goort  of  Appeals  of  KentDcky.  Mardi^UMj 

HnRDBK— 0IR0DH8TANTUL  BVIDKNCB-TAIL- 
URE  TO  OITB  FULL  INSTRUCTIONS. 

1.  In  a  proeecutioQ  for  murder.  In  whid)  tk 
state's  evidence  is  wholly  drcnmstantial.  oicU- 
Bion  to  instruct  on  volnntary  manslaugfatff'  *ai 
nelf-defense  is  reversiUe  oxor,  tltoagh  as  mxh 
Lngtructions  were  requested. 

Paynter  and  Hobson,  JJ.,  dissmtinfr 

Appeal  from  Circuit  Cotut,  Scott  Concty. 
"To  be  officially  reported." 
Church  Brown  was  convicted  of  unrder. 
and  appeals.  Reversed. 

Ford  &  Ford,  for  appellant  N.  R  Hiys 
and  Loraine  Mix,  for  the  Commonwealth. 

NUNN,  J.  This  case  was  before  tills  court 
ou  a  former  appeal,  and  was  reversed  be> 
caiLse  there  was  not  anything  with  which 
connect  the  accused  with  the  death  of  LaiT. 
nor  was  there  evidence  that  Lair  came  to  his 
death  as  the  result  of  violence  on  the  pan 
of  any  one.  See  opinion,  for  history  of  the 
case,  in  69  S.  W.  1098.  On  the  return  of  tb« 
case  to  the  lower  court  another  trial  ws.<^ 
had,  and  resulted  in  appellant's  conTlct^.>3. 


monwealth  on  the  lut  tulal  wtxeDstteoeH 
itB  evidence  to  eome  extoit.  We  cannot  say 
tbat  there  was  no  evidence  to  sustain  a  con- 
Tlction.  The  record  sbows  tbat  there  was 
not  a  vltness  wlio  lavfessed  to  be  an  eye- 
vitnesa  to  the  bomidde,  or  any  part  of  the 
transaction  by  which  Lair  tost  his  life.  Un- 
der fhte  state  of  case,  the  lower  coort  <mly 
gave  to  the  Jiuy  two  Instmctions— one,  in 
proper  form,  on  the  question  of  murder;  the 
other  on  reascmable  doubt.  The  court  did  not 
give,  nor  was  it  requested  to  give,  instm<^ 
tlons  on  Uie  qnesHons  of  voluntary  man- 
alanghter  and  sdf-defensei  This,  under  tb.9 
law  as  it  ralsts,  as  decided  by  this  court,  was 
an  error  prejudldal  to  the  substantial  rights 
of  the  appellant.  la  tbe  case  of  Buckles  v. 
Commonwealth,0S  8.  W.  1086,  after  discussing 
On  qnestlou  as  to  whether  there  is  8U<^  a 
■nbatantlal  difference  between  error  In  glv- 
fng  or  falling  to  give  tbe  law  of  the  case  In 
tnstructioDB.  and  errw  tn  what  may  be  called 
the  practice  of  the  case,  in  admitting  or  re- 
jecting testimony,  and  the  like,  as  would  jus- 
tit>'  this  court  In  taking  cognisance  of  an  er* 
TOT  in  tb»  one  ease,  tliongh  not  excited  to, 
wlim  this  court  wonld  refuse  it  In  tbe  other, 
the  court  said:  "But  whem  we  come  to  the 
question  tm  instruction  a  different  rule  ob- 
tains. The  trial  court  is  required,  without 
request,  to  give  the  law.  the  ctwrect  law,  and 
tlie  whole  law,  of  the  case.  It  Is  not  necessa- 
ry to  call  tiw  Judge's  attention  to  an  error. 
The  law  requires  lils  attratim.  It  Is  not 
onix  not  necessary  to  specify  the  carror  which 
he  has  committed,  but  it  Is  not  required  that 
he  he  requested  to  give  all  the  law  of  tbe 
case.**  This  court  baa  decided  tn  at  least 
three  cases  that,  when  tlie  evidence  of  the 
homicide  Is  entirely  drcnmstantlal,  the  whole 
law  applicable  to  any  state  of  case  that  might 
have  existed  should  be  given.  In  the  case 
at  bar  tbe  whole  of  the  evidence  iHWduced 
against  appellant  was  entirely  drcmnstantlal. 
He  testified  tbat  he  did  not  teke  the  life 
of  Lair,  nor  did  he  liave  any  knowledge  or 
InformatioQ  as  to  how  or  by  what  means  he 
lost  his  life.  If  appellant  committed  tbe  hom- 
Idde,  either  by  murder,  voluntery  manslaugh- 
ter, or  In  self-defense,  and  as  there  was  no 
person  present  and  saw  the  act,  he  may  have 
concluded  the  beet  thing  for  his  safety  and 
preservation  was  to  deny  all  knowledge  of 
the  transaction.  In  such  state  of  case,  if  his 
crime,  in  fact,  bad  only  been  manslaughter, 
yet,  under  the  instructions  given,  he  must 
be  bung,  or  confined  In  the  penitentiary  for 
life,  not  because  be  was  guilty  of  murder, 
but  for  the  reason  that  he  told  a  falsehood 
when  be  denied  any  part  In  or  knowledge 
of  the  homicide.  In  McDowell  v.  Common- 
wealth, 4  Ky.  Law  Rep.  354  (opinion  by  Judge 
Hines),  tbe  court  said:  "In  cases  depending 
entirely  upon  circumstantial  evidence,  It  is 
the  duty  oi  the  court  to  give  tlie  whole  law 


*'Wben  no  witness  Introduced  on  the  tria 
saw  the  homicide  committed,  or  saw  the  pat 
ties  after  they  met  on  tbe  occasion  whoi  th< 
killing  occurred,  the  law  applicable  to  mm 
der,  manslaughter,  and  self-defense  dioul' 
be  given,  in  order  to  meet  any  stete  of  fac 
tbe  Jury  may  find,  ftom  the  drcnmstance 
In  evidence,  to  have  existed."  In  the  caSe  o 
Justice  T.  Commonwealth  (Ey.)  46  S.  W.  501 
the  court  said:  **Wbl|e  It  was  the  duty  c 
tbe  court  to  give  the  whole  law  of  the  casi 
this  does  not  extend  to  giving  tbe  law  of  aj 
parent  necessity,  unless  there  vras  some  proc 
of  tbat  tKt,  m  an  entire  absence  of  proof  a 
to  how  death  was  produced,  and  only  d 
cumstantlal  evidence  relied  on  to  show  tt 
cause.  But  this  court  has  repeatedly  he! 
tba^  if  there  be  an  eyewitness  to  tiie  horn 
dde^  the  case  is  taken  outside  of  circumstei 
tial  evidence,  and  the  court  is  relieved  fro: 
giving  instructions  as  to  aU  degrees  of  bom 
cida  and  self-defense,  but  will  only  give  thoj 
warranted  by  de  proof."  To  the  same  effe 
la  section  988  ot  Roberson's  woA  on  Cxtmln 
Law. 

For  these  reasons,  the  judgment  of  tl 
lower  court  Is  reversed,  and  cause  remandt 
for  proceedings  consistent  herewith. 

PATNTBB  and  H0B80N,  JJ..  dissent 


HALL  V.  HALL. 
(Ooutt  of  Appeals  of  Kentucky.  Feb.  26, 190 

HUSBAND   AND    WIFB  —  SEPARATE  MAIN 
TKNANGB— ALIHONY-v^SXCSSaiVENBSS. 

1.  Defendant  was  a  farmer  by  occupatif 
well  advanced  in  Tears,  and  o^ed  an  80-a( 
tract  of  laud  worth  $1,600,  and  four-fifths  of 
125-acre  tract,  worth  SJ,flO0,  the  remaining  oi 
fifth  belonging  to  plaintiff.  The  ISO  acres 
land  was  in  two  contigaouB  tracts,  with  a  dwi 
ins  house  on  each.  Defendant  also  owned  abc 
$2S0  or  ^00  worth  of  personal  property,  o 
Bistiaa;  of  two  horses,  one  cow,  some  hogs,  a 
botisenold  goods,  and  bad  paid  plaintiff  $1 
temporary  alimoDy  In  her  suit  fOr  separi 
maintenance.  Hew.  that  a  jutonent  aTrardi 
plaintiff  (2.000  alimony  and  $150  attome 
fees,  and  directing  defendant's  real  estate  to 
sold  to  pay  the  eame,  waa  eXcesEjive,  and  shoi 
be  BO  modified  as  to  give  plaintiff  one-third 
the  180  acres,  so  laid  off  as  to  include  one 
the  dwelling  houses,  if  possible,  adjoining  I 
25  acres,  for  her  use  for  life,  together  with  ( 
borse  and  one  cow.  and  a  connsel  fee  of  $10C 

Appeal  from  Clrcnit  Court;  Graves  Ckmii 
"Not  to  be  offldally  reported." 
Action  by  Rose  Hall  against  W.  8.  H 
From  a  Judgment  awarding  permanent  i 
mony  and  counsel  fees,  defendant  appei 
Modified. 

Lee  &  Hester,  for  appellant  James 
Webb  and  R.  E.  Johnston,  for  appellee. 

BURNAM,  0.  J.  Tbe  appellee,  Rose  B 
brought  this  action  against  her  husband, 
B.  Hall,  under  section  2124,  Ky.  St  1803, 
allnumy  and  maintenance  upon  the  grui 


a  traverse  of  all  the  afflrmative  allegationa 
contained  In  the  petition.  Ui>od  final  submle- 
slon  of  the  case  the  trial  court  decided  that 
appellee  was  entitled  to  a  Judgment  of  divorce 
a  mensa  et  thcKO,  and  tor  (2,000  allmMiy, 
and  that  all  the  real  estate  of  appellant  be 
8ol9  to  pay  same,  with  Interest  and  cost.  In- 
cluding an  allowance  of  $150  to  her  attor- 
neys. Appellant,  W.  S.  Etall,  asks  a  reversal 
of  the  judgment  for  alimony  and  the  allow- 
ance to  appellee's  attorneys. 

It  appears  from  the  pleadings  and  proof 
that  appellant  and  appellee  were  married  on 
the  1st  day  of  April,  1871,  and  lived  together 
as  husband  and  wife  from  that  time  In  the 
same  neighborhood  until  the  16th  day  of 
June,  1902,  when  appellee  voluntarily  aban- 
doned the  home  of  appellant,  taking  with  her 
their  youngest  daughter  and  the  bulk  of  the 
household  furniture.  It  Is  developed  by  the 
proof  that  for  several  years  prior  to  appel- 
lee's withdrawal  from  tile  home  of  her  hus- 
band that  they  had  lived  very  unhappily  to- 
gether, and  that  she  had  repeatedly  threat- 
ened to  take  the  step  which  she  finally  did. 
The  main  ground  of  complaint  was  that  her 
husband  bad  transferred  the  affection  due  to 
her  as  his  wife  to  another  woman,  and,  smart- 
ing under  this  real  or  fancied  injury,  she  had 
grown  unhappy,  and  was  habitually  disagree- 
able to  her  husband  in  their  domestic  rela- 
tions, and  often  gave  vent  to  her  feelings 
in  abusive  talk  to  and  about  him  to  their 
neighbors  and  friends.  Three  children  were 
bom  to  them— one,  now  a  married  woman 
about  30  years  of  age;  a  son  about  grown; 
and  a  daughter  15  years  of  age.  The  older 
daughter  and  eoa  testified  In  behalf  of  the 
father,  the  youngest  daughter  being  the  chief 
witness  for  the  mother.  It  would  be  unprof- 
itable to  review  In  detail  the  various  crim- 
inations and  recriminations  proven  in  the 
record.  The  sole  question  we  have  the  pow- 
er to  consider  upon  this  appeal  Is  the  rea- 
sonableness of  the  amount  allowed  to  appel- 
lee by  way  of  alimony.  It  is  shown  that 
appellant  is  a  farmer  by  occupation,  well  ad- 
vanced in  years;  that  be  owns  a  tract  of  80 
acres  of  land  worth  about  $1,600,  and  four- 
fifths  of  a  tract  of  125  acres,  the  remaining 
one-fifth  belonging  to  bis  wife,  worth  about 
$1,500,  and  about  $250  or  $300  worth  of  per- 
sonal property,  consisting  of  two  horses,  a 
cow,  some  hogs,  and  household  plunder— oil 
his  property  being  worth  in  the  aggregate  not 
exceeding  $3,500.  There  is  some  evidence  in 
the  record  conducing  to  show  that  he  may 
have  some  little  money.  This  evidence  is, 
however,  very  vague  and  uncertain.  It  also 
appears  that  be  had  paid  to  appellee  as  tem- 
porary alimony  $175,  and  that  the  judgment 
In  this  ease  In  favor  of  appellee,  with  Inter- 
est and  coRt  of  the  suit,  which  la  very  large. 
Including  the  allowance  to  her  attorneys  of 


directed  to  be  sold  by  the  master  commlBsion- 
er.  The  petition  In  this  case  did  not  pray  for 
a  divorce,  but  only  for  alimony  and  mainte- 
nance, and,  whilst  the  judgment  decrees  di- 
vorce from  bed  and  board,  this  judgment, 
nnder  the  statute,  does  not  bar  either  dower 
or  appellee's  distributable  rights  in  appel- 
lant's estate  In  the  event  she  should  survive 
him.  It  seems  therefcH^  entirely  probable 
that  his  entire  estate  would  be  swept  away  If 
the  Judgment  were  enforced.  There  Is  no  fix- 
ed rule  laid  down  In  this  state  for  determin- 
ing the  amount  of  alimony  which  should  be 
allowed,  hut  It  Is  manifest  that  the  allowance 
made  by  tbe  trial  court  is  grossly  excessive, 
and  out  of  all  proportion  to  tbe  residue  of 
appellant's  estate  or  bis  ability  to  pay.  Ap- 
pellant owns  180  acres  of  land,  llie  two 
tracts  are  contiguous,  and  both  have  dwell- 
ing houses  on  them.  We  think,  therefore, 
that  appellee  should  have  been  adjudged  by 
way  of  alimony  one-third  of  the  ISO  acres, 
or  60  acres,  so  laid  off  as  to  include  one  of 
the  dwelling  houses,  If  possible,  and  adjoin- 
ing the  26  acres  owned  by  her,  for  her  use 
and  occupation  during  her  life,  or  whilst  liv- 
ing apart  from  her  husband,  one  horse,  and 
one  cow,  in  lieu  of  the  Judgment  tor  $2,000, 
and  that  the  attorneys'  fee  allowed  her  coun- 
sel should  be  reduced  from  $150  to  $100. 

For  reasons  Indicated,  the  Judgmrat  is  re- 
versed, and  cause  remanded  for  proceedings 
In  confonnity  wltb  tiiia  <q;)lnioii. 


PEARSON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  March  1, 1904.) 

FORQCRT-NATURS  09  INSTRDMBNT-^AREKT'S 
CONSENT  TO  A  UARRUGB-^AUB 
HAKINO  OP  CERTIFICATE. 
1.  Ky.  St.  1!K)3,  fi  2106,  provides  that  if  one 
of  the  parties  be  under  21  years  of  age  no 
marriage  license  shall  issue  without  the  consent 
of  his  or  her  father,  ^ardian,  etc,  permnally 
given,  certified  in  writmg,  and  attested  by  two 
witoesses,  and  proved  by  the  oath  of  one  of 
theui,  administered  by  the  clerk.  Held,  that 
tbe  false  making  of  an  iDstrument  certifyinr 
that  the  one  by  whom  it  purported  to  be  siftned 
thereby  gave  permission  that  hia  daughter  might 
marry,  but  which  was  not  attested  by  witness- 
es, nod  which  was  not  identified  and  proven 
under  oath  on  presentation  to  the  derK,  was 
not  a  certificate,  within  the  statute,  and  bdce 
tiie  false  making  of  it  was  not  forgery. 

Appeal  from  Circuit  Oourt,  Owsley  County. 

•TTo  be  officially  r^orted." 

HaJ(H*  Pearson  was  Convleted  of  foi^iy, 

and  he  appeals.  Reversed. 

D.  B.  Hogg,  tor  appellant.  N.  B.  Hays, 
Atty.  Gen.,  and  Loralne  Mix,  for  the  Cchd- 
mon  wealth. 

BURNAM,  G.  3.   Tbe  appellant.  Major 

Pearson,  was  indicted  by  the  grand  Jury  of 

f  1.  Sm  Forgerr,  vol.  23.  C«lL  Dig.  H  29.  30,  SX. 


court  should  Issae  a  lIceoBe  authofizlos  tlie 
marriage  of  his  Infant  daughter,  Fanny  P. 
BavenB,  to  the  apiwllant,  and  that  the  draft 
of  the  Owsley  county  court,  relying  up<»i  the 
genulnenesa  of  the  writing,  Issued  a  license 
for  the  marriage  cf  the  appellant.  Major 
Pearson,  and  the  Infant,  Fanny  P.  Bavens. 
A  trial  before  a  Jury  resulted  In  appellant's 
conTlctlon,  and  his  sentence  to  the  peniten- 
tiary for  a  term  of  two  years.  The  paper 
which  be  Is  charged  to  have  forged,  set  out  In 
the  Indictment,  is  as  follows:  "Green  Hall, 
Ky.,  Jan.  4,  1904.  This  Is  to  certify  that  I 
have  given  Major  Pearson  my  consent  for 
him  and  my  daughter,  Fanny  P.  Bavens,  to 
marry.  Ton  are  authorized  to  Issue  a  license 
to  him.  Job  Earens." 

The  indictment  Is  under  the  following  sec- 
tions of  the  Kentucky  Statntes  of  1008: 

"Sec.  2106.  No  marriage  ehaXl  be  s<rfem- 
nized  without  a  license  therefor,  Issued  1^ 
the  Clark  of  the  county  In  which  the  female 
resides  at  the  time.  But  where  she  Is  of  full 
age  or  a  widow,  and  It  is  Issued  cm  her  appli- 
cation In  person,  or  by  writing  signed  tiy  bet. 
It  may  be  by  any  county  clerk. 

"Sec.  2106.  If  tAth&t  of  the  parties  be  under 
twenty-one  years  of  age,  and  not  before  mar- 
ried, no  license  shall  Issue  without  the  con- 
sent of  his  or  her  father  or  guardian,  or,  if 
there  Is  none,  or  he  Is  absent  from  the  state, 
without  the  consent  of  his  or  h^  mother, 
personally  given,  or  certlfled  in  writing  to  tbe 
clerk  over  bis  or  her  signature,  attested  by 
two  subscribing  witnesses,  and  proved  by  the 
oath  of  one  <a  them,  administered  by  the 
clerk.  Where  the  parties  are  personally  un- 
known to  the  clwk,  a  license  shall  not  issue 
imtll  bond,  with  good  surety,  in  the  penalty 
of  one  hundred  dollars,  Is  given  to  the  com- 
monwealth, with  condition  that  there  Is  no 
lawful  cause  to  obstruct  the  marriage." 

A  reversal  of  the  Judgment  of  conviction  Is 
asked  by  the  appellant  on  the  ground  that 
the  writing  alleged  to  have  been  forged  by 
him,  purporting  to  have  been  signed  by  the 
girl's  father,  does  not  purport  to  be  and  Is 
not  a  certificate  within  the  meaning  of  the 
statute,  for  the  reason  that  It  was  not  at- 
tested by  two  subscribing  witnesses  as  th»e- 
In  required,  and  was  tiierefore  not  valid  for 
the  purpose  for  which  it  purports  to  have 
been  designed,  or  sufficient  to  deceive  or  mis- 
lead the  clerk  to  whom  it  was  directed  Into 
the  Issual  of  a  license  to  marry.  The  rule 
establlBhed  by  the  text-writers  and  the  ad- 
JudicatlouB  of  this  and  other  states  Is  that 
a  writing  Invalid  en  Urn  face  cannot  be  the 
sal^ect  of  forgery,  because  it  has  no  1^1 


affirmatively  Invalid  on  Its  face  cannot  be 
the  subject  of  forgery,  because  it  has  no  le- 
gal tendency  to  effect  a  fraud."  "Subsec.  8. 
Whether  a  bond  or  other  Instrument  Is  valid 
Is  a  question  of  law,  and  If,  therefore,  a  stat- 
ute authorize  a  writing  of  this  sort  not  known 
to  the  common  law,  and  so  prescribes  Its 
form  as  to  render  any  other  noil,  torgery  can- 
not be  committed  by  making  a  false  statu- 
tory one  in  the  form  thus  Invalid  the 
statute,  even  though  It  Is  so  like  the  genuine 
as  to  deceive  most  persons.  For  example.  It 
Is  not  indictable  to  foi^  a  will  attested  by 
less  witnesses  than  tbe  law  requires." 

"Legal  forgery  cannot  be  made  out  by  im- 
puting a  possible,  or  even  actual,  Ignorance  of 
the  law  to  the  person  Intended  to  be  defraud- 
ed; however  dark  may  be  the  moral  hue  of 
a  transaction,  courts  of  justice  can  only  act 
xipon  a  legal  aime  upon  criminal  tweaches 
of  perfect  legal  c^etBtUm."  People  t.  Shall, 
0  Cow.  778. 

"Howsoever  clear  the  fraudulent  purpose, 
unless  the  vritlns  la  suffldmt  to  accomplish 
that  puipose  It  Is  not  a  forgu-y,  since,  with- 
out a  single  exception,  actions  only,  and  no 
evil  latentbnu,  are  punishable  by  the  Eug^ 
lish  law."  Bee  Hammond  Digest,  c.  1,  142, 
"Forgery." 

In  the  vety  elabonite  note  to  the  case  of 
People  v.  Munroe.  100  OaL  664,  SB  Pac.  326, 
r^orted  In  24  L.  B.  A.  88.  88  Am.  St.  Sep. 
823,  the  editw  has  collated  a  tezge  number  of 
cases  In  which  the  question  involved  In  tills 
case  Is  elab(»ately  considered,  and  the  g«i- 
eral  principle  announced  that  "a  writing  void 
on  its  ftce,  because  of  the  want  of  tiie  l^al 
requisites  to  Ite  validity,  is  not  ttie  subject  of 
indictment  tbr  forgery  In  conseqnatce  oi  Its 
Incapacity  to  effect  fraiMl.** 

It  was  essoitla)  to  the  validity  of  the  writ- 
ing vhlch  Is  the  basis  of  tills  prosecution 
that  it  should  have  been  attested  by  two  sub- 
scribing witnesses,  and  even  tiien  the  county 
court  clerk  was  not  authorized  to  Issue  the 
license  on  the  strength  of  It,  unless  It  was 
identified  and  proven  under  oath  by  one  of 
the  subscribing  witnesses.  We  therefiHre  con- 
clude that  tbe  paper  in  controversy  does  not 
purpwt  to  be  and  is  not  a  certificate  of  con- 
sent by  the  fathor,  within  tbe  meaning  of 
section  2106  of  the  Eentoclcy  Statutes  of 
1903,  and  that  the  defendant  was  not  guilty 
of  the  crime  charged  in  the  uttering  and  pub- 
lishing of  it,  as  alleged. 

Tbe  Judgment  of  the  trial  court  is  there- 
fore revised,  and  cause  remanded  for  pro- 
ceedliuES  consistent  with  this  opinion. 


HUrmUU  UF  AatUSaani&N'l'— HTtUEiliT  iui-huvk- 
MEN'r-IJHtTATIONS-"TBH-YaAR  PLAN"— AB- 
8SNGB  OF  HEQUEST  FOR  ADOPTION. 

1.  Act  April  19,1890  <2  Acta  188&-90,  p.  899, 
c.  9(K2),  relative  to  street  improvements,  pro- 
vided (sectioti  3)  that  the  cost  of  such  au  im- 
provement was  to  be  boine,  two- thirds  the 
owner  of  abutting  property,  and  one-third  bj 
the  city,  unless  on  request  of  the  property  own- 
er the  ■"tea-year  plan"  was  ndopted.  In  the 
latter  event  the  property  owner  paid  the  whole 
of  the  cost  In  ten  equal  instellmtMits,  for  which 
the  city  issued  its  bunds  and  paid  interest  there- 
on. Ky.  St.  1903,  S  ^15,  bars  in  five  years  a 
liability  to  pay  for  street  improvements.  Held 
that,  in  the  absence  of  a  request  by  the  abut- 
ting owner  therefor,  the  adoption  of  sach  ten- 
year  plan  by  the  ci^  did  not  operate  to  extend 
the  period  of  limitations  beyond  &ve  years  from 
the  completion  and  acceptance  of  the  work. 

2.  The  five-year  limitaaon  for  liability  to  pay 
for  street  improvements,  provided  by  Ky.  St. 
IdOS,  ;  2515,  applies  to  the  collection  thereof 
by  distraint,  authorized  by  Act  April  19,  1890 
(2  Acts  1889-90,  p.  899.  c.  902),  as  well  as  to 
the  anit  to  enforce  liens  authorized  by  Act 
Uarcfa  19,  1894  (Acts  1894,  p.  260,  c.  lOO). 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  tbe  city  of  Lexington  and  an- 
other against  Perry  Grostbwalte.  Judgment 
tor  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Allen  &  Duncan,  fw  appellants.  Forman 
ft  Foiman,  for  appellee. 

O'REAB,  J.  This  action  luTOIves  tbe  right 
of  appellant  city  of  Lexington  to  collect  the 
cost  of  a  certain  street  improvement  from 
an  abutting  property  on  South  Broadway 
street,  done  in  1892.  Tbe  work  was  done,  not 
under  tbe  present  statute,  but  under  tbe  act 
of  April  19,  1890  (2  Acts  1889-90,  p.  809,  c. 
902).  There  Is  a  material  difference  between 
the  two  statutes.  By  the  third  section  of  tbe 
act  of  April  19,  1890,  when  such  an  improve- 
ment was  properly  ordered,  Its  cost  was  to  be 
borne,  two-thirds  by  tbe  owner  of  tbe  abutting 
property,  and  one-tblrd  by  tbe  city,  unless, 
upon  request  of  tlie  property  holder,  the  ten- 
year  plan  was  adopted.  In  the  latter  event 
tbe  property  holder  paid  tlie  whole  of  tbe  cost 
of  improvement  in  ten  equal  Instaliments,  for 
which  tbe  city  issued  Its  bonds,  the  Interest 
upon  which  was  paid  by  the  city.  In  this 
case  there  was  not  a  request  by  the  abutting 
property  holder  to  the  city  to  permit  tbe 
adoption  of  the  ten-year  plan  of  payment 
Notwithstanding,  the  city  did  adopt  that  plan, 
and  Issued  Instnllraent  warrants  against  tbe 
property  accordingly.  This  suit,  brought  In 
1901,  seeks  to  enforce  the  iien  for  tbe  several 
years'  Installments  which  bad  accrued,  some 
owing  to  the  city,  niid  others  claimed  to  have 
been  sold  liy  the  city  to  appellant  Irvine  H. 
Forblng.  Appellee  interposed,  among  other 
defenses,  the  plea  of  limitation. 

Having  concluded  that  that  plea  la  good  as 
a  bar  to  the  suit,  we  do  not  find  it  necessary 
to  pass  upon  the  other  defenses  presented. 


and  no  more,  a  charge  against  the  ab 
property,  and  made  it  due  when  tbe 
was  completed  and  accepted.   The  rii 
enforce  the  payment  then  aecro  id  to  tt 
tractor.   The  city  could  not,  wi'hont  i 
quest  of  the  lot  owner,  enlarge  his  liniii 
increasing  It  and  extending  tlie  time 
payment  for  ten  years.    Its  action 
tempting  to  do  so  In  thle  case  was  void . 
liability  to  pay  for  street  improvemt 
one  created  by  statute,  and  is  barred 
enforced  nithin  five  years  from  its  a  : 
Section  2515,  Ky.  St  1903.    The  act  -  1 
provided  for  the  collection  of  tbe  asse« 
by  distraint   There  was  no  provision  I 
action.  Tbe  present  statute— the  act  of  : 
19,  1894  (Acts  1894,  p.  260,  c  100)-alk  i 
to  enforce  tbe  Hens,   l^e  limitation 
alike  to  both  remedies.  L.  ft  J.  Ferr 
Commonwealth  (Ky.)  67  S.  W.  620;  C  i 
etc..  By.  Co.  V.  C3ommonwealtfa  (Ky, 
W.  1119;  Commonwealth  v.  Nute  (Kj  I 
W.  1090;   Klrwln  v.  Nevln  (Ky.)  6- 
647;  Gleason  v.  Stone  Co.  (Ky.)  66  S  I 
Stengel  v.  Preaton,  89  Ky.  618,  13  S.  ( 

The  Judgment  of  the  circuit  court 
Ing  the  petition  of  appellant  Forbing  i 
croea-petitlon  of  tbe  appellant  dty 
IngttHi  la  affirmed. 


MEUORAironM  DEOISI  I 


ILLINOIS    CENT.  R.  00.   t.  C  ' 
■  (Court  of  Appeals  of  Kentucky.  Feb. 
Appeal  from  Circuit  Court,  Ballard  I 
"Not  to  be  officially  reported."    A  i 
Charlie  Gentry  against  tbe  Illinois  Cet 
road.   From  a  judgment  for  plaintiff.  ! 
appeals.   Afilrmed.   Bobbins  ft  Thon: 
Liolcinson,  turtle  &  Trabne.  and  Jaco  i 
for  appellant  J.  M.  Nichols  ft  Son. 
lee. 

NUNN,  J.  appellant  has  prom  i 

appeal,  asking  a  reversal  of  a  jndKm 
i  vor  of  appellee  for  the  sum  of  $ti<f0. 
as  appear  of  record,  are  in  substan  i 
lows:   IJuring  the  year  1U02  the  appe 
tbe  Halliday  farm,  which  was  tiitunt 
river  opposite  Cairo,  111.  That  portioi  i 
the  appellee  oonrnined  80  acres,  whio 
ed  in  corn.   During  this  same  year 
lant  as  lessee,  and  in  tbe  name  of  tl 
St  Louis  ft  New  Orleans  Bailroad  i 
constmcted  a  railroad  from  the  dty  i  i 
to  a  point  oi^site  Cairo,  111.,  pass! 
this  Halliday  farm  and  the  portion  I 
appellee.   Appellee  alleged  and  prov 
or  about  the  20th  of  May  in  that  yen  i 
er  Ills  corn  was  planted  and  had  begi 
the  agent  of  the  awellant  T.  M. 
inducement  to  appellee  to  permit  ti 
of  the  appellant  to  enter  his  ^remi  < 
construction  of  the  road,  promised  i 
to  pay  him  the  damages  to  his  iut« 
land  actually  taken  for  tbe  constnu 
road,  and  also  tbe  damages^  if  any 


ac-taally  destroyed  la  the  construction  of  tbe 
dump,  but  those  who  followed  and  constructed 
tbe  trestles  and  bridgeB^  In  the  latter  part  of 
Julr,  left  the  gates  open,  tore  the  fendng  down, 
and  permitted  cattle  and  hogs  iu  large  num- 
bers to  enter  and  destroy  his  corn  crop;  that  he 
was  able  to  save  only  about  500  bu^ela.  when. 
If  it  had  not  been  destroyed,  he  would  have  real- 
ised ahoat  8,000  bashels.  Appellant  claims  that 
Orr  did  not  represent  it  in  the  agreement  with 
reference  to  paying  him  for  his  losses,  but  rep- 
resented the  Chicago,  Bt.  Louis  &,  New  Or- 
leans Baiiroad  Company,  which  last-named 
company  was  constructing  this  road,  and  con- 
troTerted  the  damages  alleged  to  have  been  bos- 
tained  by  appellee.  Tbe  evidence  was  heard 
on  these  issues,  and  the  jury;  under  proper  in- 
etructiona,  found  a  verdict  for  appellee.  There 
was  BulUcient  and  competent  evidence  to  author- 
ize  the  jury  to  find  that  the  appellant  construct- 
ed this  road  in  the  name  of  the  Chicago,  St. 
Loois  &  New  Orleans  Uailroad  Company,  that 
T.  M.  Orr  acted  as  appellant's  agent  in  making 
the  contract  with  him,  and  as  to  tbe  extent  of 
his  damages,  and  we  do  not  feel  authorized  to 
disturb  their  verdict.  Wherefore  the  Jodgment 
of  tlie  lower  ooort  is  affirmed. 


MOONEY  et  al.  v.  KENTUCKY  WESTERN 
RY.  CO.  et  al.  (Court  of  Appeals  of  Kentucky. 
Feb.  18,  1904.)  Appeal  from  Circuit  Court, 
Webster  County.  "Not  to  be  officially  report- 
ed." Controversy  between  Sarah  J.  Mooney  apd 
others  and  the  Kentucky  Western  Railway  Com- 
pany and  others.  Judgment  for  the  railway 
company  below.  Affirmed.  M.  C.  &  O.  D.  tii^- 
ens.  for  appellants.  W.  E.  Bonrland,  J.  M. 
Dickinson,  and  Pirtle  &  Trabue,  for  appellees. 

PAYNTER,  J.  Substantially  the  same  ques- 
tions are  involved  in  this  case  as  were  in  the 
case  of  H.  M.  Gurry  t.  Kentncky  Western  Rail- 
way Company,  78  S.  W.  435;  and  by  the  au- 
thority of  the  opinion  delivered  in.  that  case 
February  8*  lOOC  the  judgment  is  affirmed. 


PRATT  V.  COULTER,  State  Auditor.  (Coort 
of  Appeals  of  Kentucky.  March  2,  1901.)  Ap- 
peal from  Circuit  Court,  Franklin  County.  "Not 
to  be  officially  reported."  Action  by  Clifton  J. 
Pratt  against  Gus  O.  Coulter,  as  Auditor  ot 
SUte.  From  a  judgment  for  defendant,  i^ain- 
tiff  appeals.  Affirmed.  H.  G.  &  Q,  D.  Uiv«i8 
and  \IcKenzIe  Todd,  for  appellant.  Atty.  Geo. 
Hays,  for  appellee. 

NUNN,  J.  In  tbe  year  1809  the  appellant,  a 
J.  Pratt,  and  one  R.  J.  Breckeni-idKe  were  op- 
posing candidates  for  the  office  of  Attorney  Gen- 
eral. The  State  Board  of  Election  Commission- 
ers awarded  tbe  certificate  of  election  to  C.  J. 
Pratt.  Brockenridge  at  once  entered  into  a  con- 
test for  the  office.  The  board  of  contest  decid- 
ed that  Breckeiiridge  was  entitled  to  the  cer- 
tificate. Tbe  circuit  court  of  Franklin  countv 
affirmed  the  action  of  the  board  of  contest,  and 
Pratt,  under  protest,  surrendered  the  office  to 
Breckenridge,  who  assumed  the  duties  of  the 
office.  Thus  matters  stood  without  a  super- 
sedeas or  appeal  for  about  a  year,  when  Pratt 
appealed  from  the  decision  of  the  circuit  court 
to  the  Court  of  Appeals,  which  reversed  the  cir- 
cuit court,  and  adjudged  that  appellant,  Pratt, 
was  entitled  to  the  office.  65  S.  W.  136;  66  S. 
W.  405.  Breckenridge  surrendered  the  office  bo 
Pratt,  who  assnmed  the  duties  of  the  same. 
Appellant  brongbt  this  action  to  require  the  Audi- 
tor to  issue  a  warrant  upou  the  Treasurer  (or  the 
smouut  of  his  salary  from  the  time  Brecken- 
ridge went  into  the  office,  under  the  judgment  of 
tbe  circuit  court,  to  the  time  he  was  ousted  by 
the  Court  of  Appeals.   It  is  admitted  that  the 


case;  and  for  the  reason  therein  givoi  the  judg- 
ment of  the  lower  court  is  affirmed. 


SHARP  et  al.  t.  HARRIS  et  al.  iCourt  of 

Appeals  of  Kentucky.  Jan.  19.  1904.)  Appeal 
from  Circuit  Court,  Madison  County.  "Not  to 
be  officially  reported."  Action  by  D.  F.  Sharp 
and  others,  trustees,  etc.,  against  R.  W,  Harris 
and  others,  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Affirmed.  C.  V.  Bumam  and 
Bumam  &  Moberley,  for  appellants.  W.  B. 
Smith,  for  appellees. 

BARKER,  J.  Tbe  awellanta  are  the  trus- 
tees of  the  Cburdh  of  Missionary  Baptists  at 
Panola,  Madison  county,  Ky.    The  appellees 
are  members  of  tbe  Cbristtan  Church,  living  In 
and  near  Panola.   The  matter  in  dispute  is  the 
respective  rights  of  tbe  parties  litigant  in  a 
j  church  building  in  Panola,   This  is  the  second 
I  time  this  case  has  been  here  on  appeal.  The 
opinion  on  the  first  appeal  was  delivered  in 
tbe  case  of  Sharp  v.  Benton,  64  8.  W,  63t!,  and 
in  an  extended  opinion  reported  in  66  S.  W.  Itt. 
On  tbe  former  appeal  this  court  held  that  the 
title  and  control  of  the  church  building  was 
in  appellants,  as  trustees,  etc.,  for  the  use  and 
benefit,  first,  of  the  Missionary  Baptist  Church 
at  Panola,  and,  second,  with  the  right  of  any 
j  other  Protestant  denomination  to  worship  in 
the  building  when  it  was  not  being  occupied  by 
the  Missionary  Baptist  Ghurdi:  that  appellants, 
who  hold  the  legal  title  to  the  property,  and. 
are  its  custodians,  are  entitled  to  reasonable  no- 
tice of  the  time  when  other  Protestant  denomi- 
nations desire  to  occupy  the  building  for  re- 
I  ligious  purposes,  and  tiiat.  if  they  receive  no- 
tices that  more  than  one  other  Protestant  de- 
nomination desires  to  occupy  tbe  bnilditig  at  the 
same  time,  they  may  determine  which  applicant 
is  entitled  to  so  use  it;  and  that  they  may  also 
require  the  other  reli^oos  denominations  using 
the  building  to  make  reasonable  contributions 
to  keep  It  in  repair.  But  they  (appellants)  have 
not  the  right  to  determine  the  character  of  re- 
ligious services  which  may  be  conducted  in  Uie 
building  when  so  occupied  by  other  denomina- 
tions.  This  litigation  grows  out  of  a  misunder- 
standing as  to  what  was  decided  on  tbe  former 
aweaL  After  the  opinion  in  the  former  case 
was  rendered,  it  was  read  in  an  open  meeting 
by  the  Baptist  congregation,  and  an  order  enter- 
ed in  their  chnrdk  book  requiring,  as  reasonable 
and  proper,  that  one  week's  notice  should  be 
given  them  by  the  other  religions  bodies  de- 
siring to  use  the  house  for  cburdi  purposes.  It 
I  seems  that  the  appellees,  and  those  with  whom 
I  they  are  associated,  and  who  constitute  the 
I  Christian  Church  at  Panola,  selected  the  first 
i  Sunday  In  each  month  as  the  day  upon  which 
I  to  bold  their  religious  services  in  the  building  in 
question,  and  claimed  the  right  to  go  into  the 
I  building  at  their  own  will,  and  had  a  key  made 
with  which  to  unlock  the  door  when  they  saw 
fit.   In  order  to  restrain  the  appellees  from  so 
doing,  this  action  was  instituted.   It  is  not  nec- 
essary to  minutely  set  forth  the  allegations 
:  pleaded,  or  to  analyze  tbe  evidence.   It  is  suffi- 
j  cient  to  say  that  the  annoyance  and  distress 
1  of  which  the  appellants  complain  are  more  senti- 
!  mental  than  real.   It  is  not  shown,  or  even  pre- 
;  tended,  that  the  appellees  have  in  any  way  in- 
I  terfered  with  tbe  appellants  in  the  use  of  the 
■  buildinit.  The  record  shows  that  the  Baptist  con- 
i  grcgation  worship  in  the  building  on  the  tliird 
I  Sunday  in  the  month,  and  hare  no  desire  to 
use  it  on  the  first;  nor  is  any  other  congrega- 
tion desirons  of  using  the  building  on  the  first 
Sunday.  Tbe  record  fails  to  show  any  instance 
of  a  clash  between  the  parties  litigant,  ko  fur 
as  the  desire  to  use  tbe  building  is  concerned. 
But  appellants  insist  that  they  are  entitled,  each 
week,  to  notice  and  request  on  the  part  of  ap- 


i 


ceiior  oeiow  ueia  id  at,  wmie  uie  auavivum^j 
Baptist  Church  h&a  the  first  right  to  the  qm 
of  the  property,  the  appellees'  right  was  not 
permissive  merely,  and  appellants  hare  no  right 
to  arbitrarily  exclude  them  from  the  use  of 
the  property,  as  this  would  be  contrary  to  the 
letto*  and  spirit  of  the  snbacilption  paper  and 
deed;  that,  as  each  of  the  congregations  inter- 
ested in  this  controversy  had  a  regular  lime  to 
meet,  which  did  not  conSic^  aud  as  do  other 
denomination  was  complaining,  the  giving  ot 
farther  notice  by  appellees  to  appellantB.  for 
the  use  of  the  chorch  building  at  the  recnlar 
time  wliicb  they  had  selected,  was  unnecessary, 
but  that,  when  appellees  desired  the  use  of  the 
church  building  at  other  than  the  regular  times, 
they  must  give  appellants  one  week's  notice,  at 
least,  and,  upon  so  doing,  they  are  entitled  to  the 
use  ot  the  property  for  that  purpose,  unless  pre- 
vious application  had  been  made  for  its  use 
by  some  other  parties  entitled  thereto,  or  un- 
less appellants  nad  themselves  previously  de- 
termined to  use  it  at  the  same  time;  thft.  If 
appellees  decided  to  use  the  building  for  the 
holding  of  a  protracted  meeting,  they  should 
give  appellants  at  least  four  days'  notice  of  their 
desire  to  use  the  buildiug  for  such  specific  pur- 
pose, end  appellants  should,  in  like  manner,  in- 
form appellees,  four  days  in  advance  ot  the  de- 
sired time,  whether  the  chorch  would  be  then 
idle  and  subject  to  their  ase.  It  was  also  held 
that,  while  it  would  be  less  annoying  to  all  par- 
ties for  both  the  Baptist  and  the  Christian 
churches  to  have  a  key  to  the  building,  yet, 
as  appellants  are  the  legal  custodians  ot  the 
bQlIdiug,  appellees,  under  this  state  of  facts,  are 
not  entitled  to  have  a  key,  but  that  the  appel- 
lants shall  either  open,  or  cause  to  be  opened, 
the  church  for  them,  from  time  to  time,  or 
give  them  the  key  whenever  they  are  entitled 
to  its  use,  which  appellees  shall  return  to  an- 
pellants.  This  judgment  is  In  accordance  with 
the  opinion  heretofore  rendered,  and  is  af- 
firmed. 


LIPPINCOTT,  JOHNSON  &  CO.  t.  HER- 
MAN. (Supreme  Oonrt  of  Missouri,  Division 
No.  2.  Feb.  1,  1904.)  Appeal  from  Circuit 
Court,  Greene  County;  Jas.  T.  Neville.  Judge. 
Action  by  Lippincott,  Johnson  &  Company 
against  Daniel  H.  Herman.  From  a  Judgment 
in  favor  of  defendant,  plaintiffs  appeal.  Af- 
firmed. Hefteman  &  Hetfeman,  tor  appellants. 
W.  D.  Tatlow,  for  respondent. 

FOX,  3,  The  same  questions  are  Involved  In 
this  case  that  are  determined  in  the  case  of  Har- 
rington &  Goodman  v.  Daniel  H.  Herman,  172 
Mo.  344,  72  S.  W.  54G,  GO  L.  R.  A.  885.  Adopt- 
ing the  views  as  expressed  in  the  last-mentioned 
rase,  the  judgment  in  this  cause  will  be  afBrm- 
ed.   All  concur. 


EDWARDS  T.  MERCHANTS'  BANK  OP 
JEFFERSON  CITY.*  (Court  of  Appeals  at 
Kansas  City,  Mo.  Feb.  15,  19040  Appeal  from 
Circuit  Court,  Osage  County;  Wm.  A.  David- 
son, Judge.  Action  by  William  J.  Edwards 
against  the  Merchants*  Bank  of  Jefferson  City. 
From  a  Judgment  in  favor  of  plaintiff,  defend- 
ant appeals.  Reversed.  W.  S.  Pope  and  W. 
L.  Vaughnn,  for  appellant.  Silver  &  Brown  and 
Byors  &  Vosholl,  for  respondent. 

EIXISOX,  J.  This  action  is  to  recover  a 
dividend  of  6  per  cent.,  which  plaintiff  alleges 
was  declared  by,  and  was  due  him  from,  the 
defendant  bank.  Plaintiff  prevailed  in  the  trial 
court.  The  case  Is  in  all  respects  like  the  first 


BBOADDL'S,  J.,  concurs.  SMITH,  &  J.,  not 
sitting. 


LONDON  GUARANTEE  &  ACCn)ENT 
CO.,  Limited,  v.  SCOTT  WILSON  COAL 
00.*  (Court  of  Appeals  at  St.  Louis,  Mo.  Dec 
15,  1903.)  Appeal  from  St  Louis  Circuit  Oonrt; 
Warwick  Hough,  Judge.  Action  by  the  London 
Guarantee  &  Accident  Company,  Uraited, 
against  the  Scott  Wilson  Coal  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant  up- 
peals.  Affirmed.  BobL  A.  Holland.  Jr.,  for 
appellant.  Stewart,  Omningham  A  KlHott,  for 
respondent. 

BEYBURN,  J.  This  action  appears  to  be  in 
all  reroects  similar  to  the  case  of  the  same 
plaintiff  against  the  Missouri  &  Illinois  Coal 
Company  (78  S.  W.  SU6),  with  which  it  was 
tried  and  submitted,  and  which  has  just  been 
decided  by  this  court,  except  In  the  respects 
that  this  case  originated  before  a  joatice  of  the 
peace,  and  the  issues  are  therefore  not  so  pre- 
cisely defined  by  appropriate  pleadings,  and  no 
formal  application  for  insurance  was  tendered 
in  advance  of  the  Issoanee  and  deUverr  of  the 
policy.  These  differences  are  not  euffldent  to 
affect  the  question  common  to  and  controlling 
both  cases;  and  upon  the  authority  of,  and  for 
the  reasons  contained  In,  the  case  of  this  plaio- 
tiff  against  the  Missouri  ft  Illinois  Coal  Com- 
pany, the  Judgment  herein  Is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J„  coneor. 


STATE  T.  BATES.  (Court  of  Appeals  at  St. 

LoDls,  Mo,  Feb.  2.  1903.)  Appeal  from  Crim- 
inal Court,  Greene  County;  J.  J.  Gideon.  Judge. 
George  Bates  was  convicted  of  petit  larceny, 
and  he  appeals.  Affirmed.  F.  M.  Wolf,  for 
appellant.  A.  B.  Loran,  fOr  the  State. 

RKYBURN,  J.  Defendant  was  prosecuted 
for  petit  larceny,  by  information  lodged  by  the 
prosecuUng  attofney  In  the  criminal  court  of 
Greene  county,  upon  the  charge  of  stealing 
two  bntts  of  tobacco,  ot  the  value  of  Kt  each, 
from  the  St.  Louis  ft  San  Fmndsco  Railroad 
Company.  He  was  arraigned,  and  pleaded  not 
guilty,  and  recognized  to  appear  for  triaL  De- 
cember 19,  1001,  a  trial  was  had,  and  at  its 
close  defendant,  by  his  counsel,  filed  a  demur- 
rer to  the  evidence,  in  form  of  imperatlTe  in- 
struction to  the  jury  that,  under  the  law  and 
the  evidence,  the  verdict  should  be  found  for 
the  defendant.  "Not  guilty,"  which  the  court 
refused,  and  the  trial  proceeded  to  its  conclu- 
sion. The  defendant  introduced  testimony  to 
establish  the  defense  of  an  alibi,  and  after  sub- 
mission of  the  case  the  Jury  returned  a  verdict 
finding  the  defendant  guilty  and  imposing  a 
punishment  of  12  months  in  the  countr  Jail. 
After  motion  for  new  trial,  an  appeal  was 

f granted  to  this  court:  the  defendant  entering 
uto  recognizance  pending  its  determination.  No 
appearance  of  counsel  has  been  made  In  this 
court  for  argament  of  the  appeal,  nor  has  any 
brief  been  filed  on  behalf  of  the  defendant  or 
the  state;  but.  In  obedience  to  the  mandate  ot 
the  law  In  such  cases,  the  record  exhibited  has 
been  gone  over  with  diligence  and  attention. 
Defendant  was  vigorously  defended  by  counsel 
in  the  trial  in  the  circuit  court.  The  informa- 
tion was  not  challenged,  and,  while  the  proof 
offered  by  the  state  was  assailed  by  demurrer, 
abunilant  testimony  was  introduced  inclining  to 
establish.  In  accordance  with  the  law,  the  tmilt 
of  defendant.  The  defense  Interposed  bj  him 
was  submitted  to  the  jury;  and  the  iostruction 
given  upon  that  Issue,  as  well  as  the  instrue- 
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to  trial.   No  error  has  been  disclosed,  and  the 
Jodgment  la  affirmed. 
BLAND,  P.     and  GOODi;  concur. 


STATE  T.  VETTH.  (Oourt  of  Appeals  at  St 
Louis,  Mo.  Jan.  6,  1904.)  Appeal  from  St. 
Lonis  Criminal  Court;  Hiram  N.  Moore,  Judge. 
John  H.  Vette  was  indicted  for  leasing  a  house 
to  be  used  as  a  bawdr  hoose,  and  from  a  juda- 
meat  qoashituE  the  indictment  the  atata  appeals. 
Affirmed.  C  F.  Williams,  for  tha  States  Jami- 
son A  Thomas,  for  respondent. 

GOODE,  J.  Indictment  against  the  defend* 
ant  for  leasing  a  honse  In  the  dtr  of  St.  Lonis 
to  be  used  as  a  bawdy  hoose.  The  indictment 
was  quailed.  The  qnestlon  InrolTed  was  de- 
cided by  thto  court  in  State  t.  Lewis,  5  Mo. 
App.  406.  Since  then  there  has  been  no  legisla- 
tion which  changes  the  law  on  the  subject  as  to 
this  city.  State  T.  Olarke,  64  Mo.  17,  14  Am. 
Rep.  471:  State  t.  De  Bar,  68  Mo.  89C.  As 
State  Lewis  is  conceded  to  be  directly  In 
point,  the  jadfcment  of  the  court  below  la  amnn- 
ed,  on  the  authority  of  that  case. 

BLAND,  P.  J.,  and  BBTBUBN,  3^  dmeat. 


WHITBBIDH  T.  LONGAGRB  (TALL,  Gar- 
nishee). {GooTt  of  Appeals  at  St.  Louis,  Mo. 
Jan.  19,  1904.)  Appeal  from  Circuit  Court, 
Clark  Oonnty:  E.  B.  itcK.ee,  Judge.  Action 
hj  John  A.  Whiteeide  against  Guy  M.  Long- 
acre.  Joseph  8.  Tall  appears  as  garnishee. 
From  a  judgment  for  plainafE,  the  nrnishee  ap- 
peals. Affirmed.  Berkheimer  &  Dawson,  for 
appellant.  J.  A.  Whiteside  and  T.  li.  &  8.  J. 
Montgcanery,  for  respondent. 

GOODE,  J.  The  focts  of  this  cause  will  be 
found  in  the  report  of  the  decision  given  on  a 
former  appeal  88  Mo.  App.  168.  By  that  de- 
dfdon  the  first  Judgment  In  favor  of  Whiteside, 
the  garnishing  creditor,  was  reversed,  and  the 
cause  remanded  for  retrial,  because  of  the  re- 
fusal of  an  instruction  setting  forth  the  proposi- 
tion that  the  plaintiff  -could  not  recover  if  the 
defendant  Longacre,  the  garnishee.  Tall,  and 
Mrs.  Lewellyn  had  agreed,  before  Tall  was 
served  as  garnishee,  that  the  latter  should  pay 
a  note  on  Longacre,  held  by  Mrs.  Lewellyn,  out 
of  the  money  collected  on  the  collateral  notes 
deposited  by  Longacre  with  Tall.  At  the  sec- 
ond trial  several. tnstmctions  presenting  that 
defense  In  different  phasea  wwe  i^Ten,  but  the 
plaintiff  again  prevailed.  It  Is  contended  on 
this  appeal  that  the  Jury  disregarded  the  testi- 
mony, which  is  said  to  have  been  consistent 
and  positive,  to  the  effect  that  an  arrangement 
was  made  by  said  parties,  prior  to  the  gar- 
nishment, for  the  payment  oy  Tall  of  Mrs. 
Lewellyn's  note.  Tnere  was  testimony  on  that 
bsue  for  the  jury's  consideration;  but  it  was 
not  90  free  from  ambiguity  as  to  render  it  prop- 
er for  us  to  interfere  with  the  verdict.  The 
Judgment  Is  affirmed.   

BLAND,  P.  J.,  and  REYBTTBN,  J.,  o(mcur. 


8TTPRBME  OOUNOIL  A.  L.  H.  T.  TAY- 
LOR et  al.  (Supreme  Court  of  Tezaa  Jan. 
81,  1904.)  Error  to  Court  of  avil  Appeals  of 
Third  Supreme  Judicial  District.  Action  by 
Hattie  E.  Taylor  and  others  against  the  Su- 

Sreme  CouncU  American  Legion  of  Honor, 
ndgment  for  plaintiffs  was  affirmed  by  the 
Court  of  Civil  Appeals  (76  S.  W.  1184),  and  de- 
fendant brings  error.  Modified.  &Ionta  J. 
Moore  and  John  L.  Terrel^for  plaintiff  in  er- 
ror. Hefley,  Me&ide  &  Wataon,  for  defend- 
anta  In  error. 

BROWN,  J.  The  facta  la  this  case  are  the 
aama  as  in  Snpreme  Council  American  Legion 


writ  of  error.  For  the  reasons  given  in  the- 
opinion  filed  in  that  case,  It  Is  ordered  that 
the  judgment  of  the  district  court  of  Milam 
county  be  reformed,  so  aa  to  expunge  therefriHu 
the  damages  and  attomer'a  feaa  allowed  there- 
in, and,  aa  so  reformed,  uiat  the  said  judgment 
be  affirmed.  It  is  further  ordered  that  the  de- 
fendants in  error  pay  all  costs  of  the  Court  of 
OMl  Appeala  and  of  this  court 


HATDEN  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  10,  1904.)  Appenl 
from  District  Court,  Harris  County;  J.  K.  P. 
GUlaspie,  Judge.  Arthur  Hayden  was  convict- 
ed of  murder,  and  appeals.  Affirmed.  How- 
ard Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  In  the  peoitenti- 
aiT  tar  a  term  of  50  years.  We  find  neither 
bin  of  exceptions  nor  statement  of  facta  in  the 
record.  Appellant,  In  his  amended  motion  for 
new  trial,  complain*  of  various  ^rors;  but  none 
of  them  can  be  reviewed  in  the  absence  of  the 
facta.  No  error  appearing  in  the  record,  the 
Jndgmoit  ia  affirmed. 


HIGHTOWER  v.  STATE.  (Court  of  Cnm- 
Inal  Aweals  of  Texas.  Jan.  27,  1901.)  Appeal 
from  Navarro  County  Court;  A.  B.  Qraham, 
Judge.  Rol  Hitfhtower  was  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Affirmed. 
J.  T.  Williams,  for  appellant.  Howard  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
violating  the  local  option  law;  the  praalty  aa- 
sessed  being  a  fine  of  ^'25  and  20  days'  confine- 
ment in  the  county  jail.  The  record  is  before 
us  without  statement  of  facts  or  bill  of  exceo- 
tions.  The  only  question  presented  for  revision 
Is  the  snfficiency  of  the  In^etment.  This  form 
of  indictment  has  been  held  sufficient  in  a  num- 
ber of  cases.  We  deem  it  unnecessary  to  re- 
view the  matter.  Williams  v.  SUte,  70  8.  W. 
213,  6  Tex.  Ct  Rep.  911;  Baew  v.  State.  78 
S.  W.  968,  7  Tex.  Ct.  Rep.  668;  Key  v.  State,  88 
S.  W.  773 ;  ZoUicoIfer  v.  State,  Id.  775;  English 
V.  State,  Id.  778:  Hall  v.  SUte,  39  S.  W.  117; 
Brown  V.  State,  Id.  578;  Williama  v.  State.  Id. 
664.  The  Judgment  is  affirmed. 


JOHNSON  V.  STATE.*  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  16, 1903.)  Appeal  from 
Cherokee  County  Court;  Jas.  P.  Gibson,  Judge. 
J.  M.  Johnson  was  convicted  of  violating  the 
local  option  stock  law,  and  appeals.  Affirmed. 
O.  G.  White,  for  appellant  Howard  Blartin, 
Asst.  Atty.  Qem.,  for  the  State. 

DAVIDSON.  P.  J.  Thia  appeal  la  from  a  con- 
viction for  violating  the  local  tuition  stock  law 

in  a  subdivision  of  Cherokee  county.  The  main 
question  is  the  alleged  Insufficient  description  of 
the  territory,  and  the  failure  of  the  court  to 
call  the  election  at  the  nut  term  of  the  com* 
miasioners*  conrt  after  the  filing  of  the  petition. 
The  questions  relied  upon  were  also  raised  in  a 
civil  proceeding,  which  found  its  way  on  atqpeal 
to  the  Oourt  of  Ciril  Appeals  at  Galveston,  in 
Kirkland  v.  Box  et  al.,  62  S.  W.  llOa,  2  Tex. 
Ct  Rep.  388,  and  were  then  decld<^  adversely 
to  appellant's  contention.  The  conclusions 
readied  in  that  case  are  correct,  and  we  deem 
It  unnecessary  to  review  them.  The  law  waa 
there  auatained.  The  Judgment  la  affirmed. 


MBNZING  T.  STATBL  (Ooort  of  Criminal 
Appeals  of  Texas.    Peb.  10;  1904.)  Appeal 

•Bebearlng  denied  February  17.  1801. 


BROOKS,  J.  Appellant  was  convicted  of 
koowingly  selling  intoxicating  liquor  to  a  minor, 
end  his  punishment  assessed  at  a  fine  of  S25. 
The  only  question  necessary  to  be  reviewed  !• 
the  Buthcieucy  of  the  evidence.  We  have  care- 
fully read  the  evidence,  and  in  our  opinion  the 
verdict  of  the  jury  is  warranted  by  the  evidence. 
The  judgment  Is  affirmed. 


PURVIS  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan.  13,  lUtH.)  Appeal  from 
Tarrant  County  Court;  R.  F.  Milam.  Judge. 
From  a  conviction  for  crime,  Joe  Purvis  appeals, 
DisQiissed.  Howard  Martin,  Asst.  Atty.  Cxea., 
for  the  State. 

DAVIDSON,  P.  J.  This  record  la  before  us 
without  a  recognizance  or  evidence  showing 
appellant  is  and  was  confined  iu  jail  pendiog  his 
appeal.  The  motion  of  the  Assistant  Attorney 
General  to  dis^iuiss  the  appeal,  based  upon  this 
ground,  is  sur^taiued.   The  appeal  is  dismiaiied. 


SIMS  T.  8TATEI  (Court  of  Criminal  Appeals 
of  Texas.  Jan.  27,  1904.)  Appeal  from  Hunt 
County  Court;  F.  M.  Newton,  Judge.  Jim  Sinw 
was  convicted  of  peiinitting  gambling  in  hii 
house,  and  appeals.  AlfirDied.  Howard  Martin. 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appfllant  was  fined  525  under 
an  information  cUarging  that  he  "did  then  and 
there  unlawfully  permit  a  game  called  'crapa.' 

tlayed  with  dice,  to  be  played  and  bet  at  in  hia 
ouse  and  a  house  under  his  couttol,  the  said 
honse  then  and  there  being  a  public  pl:ioe,  to 
wit,  a  bouse  where  cold  drinks  were  sold,  and 
a  restauraut  there  situiited,  and  commonly  open 
tu  the  public  for  business  purposes,  and  where 
people  commonly  resorted  to  get  cold  drinks  and 
meals,  and  the  same  then  and  there  beintr  a 
house  for  retailing  spirituous  liquors,"  etc.  The 
only  question  presented  for  our  cousiileration  is 
whether  or  not  the  evidence  is  sntlicient  to  sus- 
tain the  conviction.  The  evidence  for  tb.>  state 
supports  the  conviction,  and  we  will  not  disturb 
the  finding  of  the  jury.  The  judgment  i"  af- 
firmed. 


■WALIJS  V.  STATR  (Court  of  Criminal  Ap- 
peals of  Texas.  Jan.  13,  1904.)  Appeal  from 
Tarrant  Couuty  Court;  R.  F.  Milnm.  Judce. 
George  Wallis  was  convicted  of  keeping  a  dis- 
orderly house,  and  appeals.  Affirmed.  Howard 
Martin,  Asst.  Atty,  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment  Is  suffi- 
cient to  charge  the  offense  of  keeping  a  disor- 
derly house,  where  proBliLutes  and  lewd  women, 
and  wuniyu  having  bad  reputation  for  chastity, 
were  alK.wod  to  display  and  conduct  themselves 
In  a  manner  inhibited  by  the  statute.  Tlicre 
are  no  bills  of  exceptions  In  the  record.  The 
facts  show  an  unquestioned  violation  of  the  stat- 
ute.  Tlie  judgment  is  affirmed. 


MISSOURI,  K.  &  T.  RT.  (30.  OF  TEXAS  t. 
FOSTKIt.*  (Court  of  Civil  Appeals  of  Texas. 
Jan.  2,  1U04.)  Appeal  from  Distritt  Court,  Hop- 
kins County:  II.  C.  Conner.  .Judge,  .\ction  by 
W.  T.  Foster  against  the  Missouri,  ICansas  & 
Texas  Railway  Comj^ny  of  Texas.  From  a 
Judgment  for  jilaintifE,  defendant  appeals.  Re- 
formed and  afiinned.  J.  S.  Miller  and  Perkin.4. 
Craddfiok  &  Wall,  for  appellant.  Crosby  & 
Dlnmnore,  for  appellee. 
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the  coach.  There  was  a  trial  belore  a  jury 
February  10,  1003,  resulting  in  a  verdict  and 
judgment  tor  appellee  for  Deteodjuit  sd- 

peulcd. 

Conclnsious  of  Fact.   Prior  to  December  21. 
1001,  the  appellant  railway  company  advertit- 
ed  in  Hunt,  Rains,  Hopkins,  and  other  counties 
that  it  would  run  a  through  train  from  Green- 
ville, through  Winnaboro,  to  Columbus,  Ga.. 
without  change  of  cars.   Appellant's  agent  at 
Snlpbnr  Springs  also  informed  appellee,  prior 
to  December  21,  1901,  that  his  company  wonid 
run  a  through  train  of  ears  to  Columbus,  Ga.. 
without  change  of  cars.  Uelying  upon  these  rep- 
resentations, the  appellee  purchased  from  appel- 
lant a  round-trip  ticket,  entitling  the  holder 
thereof  to  one  first-class  passage  from  Winna- 
boro to  Columbus,  Ga.,  and  return.  Appellee'i 
wife,  as  the  holder  of  this  ticket,  entered  nnon 
the  train  as  a  passenger  at  Winnsboro,  intend- 
ing to  go  to  Columbus,  Ga.   The  ticket  was  an 
excursion  coupon  ticket.   It  contained  the  stipn- 
latioD  that,  in  seUing  the  same,  the  appellant 
company  "acts  as  agent  only,  and  is  not  respon- 
sible tteyond  its  own  line.'*   At  the  time  Mrs. 
Foster  bosrded  the  train  the  conductor  direct- 
ed her  which  car  to  take,  which  directions  aha 
followed.   The  day  was  cold  and  disagreeable 
and  she  suffered  from  cold  by  reason  of  the 
car  not  being  properly  heated  and  kept  worm 
and     comfortable     between     Winnsboro  and 
Shreveport.    The  car  in  which  she  was  ridin« 
was  defective,  in  that  Ilie  steam  pipe  provided 
for  hcatiug  the  car  was  brokon  and  ust-le.ss.  and 
the  break  indicated  it  was  an  old  break,  and 
its  conditjou  could  have  been  discovered  by  in- 
apeotion  of  the  car.    The  ouly  other  means  pro- 
vided for  heating  the  car  was  a  small  stove  in 
one  end  of  the  car,  and  no  fuel  was  provided 
(or  this  stove.   The  train  was  made  up  by  ap- 
pi'llaiit  on  its  Hues  north  and  west  of  Green- 
ville, and  passed  through  Greenville,  and  the 
comiKiny  had  eniployf's  at  Greeuville  whose  duty 
it  was  to  inspect  all  cars,  inciuiling  the  beating 
equipment.   At  Shreveport  the  appellant  turned 
the  tr-iin,  including  this  defective  car,  over  to 
its  connecting  carrier,  and  the  same  was  operat- 
ed by  the  connecting  carrier  to  Meridian,  Miss- 
where  the  defective  car  in  which  Mrs.  Foster 
was  riding  was  taken  out  of  the  train  and  aa- 
other  substituted  in  its  place.   Between  Shreve- 
port and  Meridian  the  weather  was  cold  and  dis- 
agreeable, and  the  car  was  cold  and  uncomforta- 
ble, and  appellee's  wife  suffered  by  reason  there- 
of.   The  act  of  appellant  in  furnishing  a  defect- 
ive  car  for   the   through   trip   was  negligent, 
which  negligence  proximately  caused  appellee's 
wife  to  sustain  injury,  whereby  appellee  has 
been  domaged  in  the  amount  found  by  the  jnrj*. 

Opinion.  Ttus  is  a  companion  case  to  the 
case  of  Missouri,  Kansas  &  Texas  RaUway 
Company  of  Texas  v.  Harrison  (decided  by  as 
Deceniher  19,  IIKXJ)  77  S.  W.  1036.  The  Ques- 
tions presented  are  the  same  as  those  decided  in 
that  case,  and  are  disposed  of  in  accordance  with 
the  opinion  in  that  case.  The  criticism  to  that 
portion  of  the  charge  authorizing  a  recovery  for 
moneys  paid  for  medicine  is  sound.  The  evi- 
dence does  not  show  that  the  amotmt  paid  for 
medicines  was  reasonable.  The  evidence  in  ref- 
erence to  ph.vaicians'  services  did  not  authorize 
a  recovery  for  more  than  $4.  and  there  is  evi- 
dence tending  to  show  that  this  amount  was  rea- 
sonable. The  apiK'llce  having  offered  to  remit 
the  highest  amount  which  the  evidence  shows 
the  jury  could  have  found  for  medicine,  the 
judsiment  will  be  reformed,  and  credited,  as  of 
the  date  of  the  judinnent  in  the  trial  court,  with 
$2l>.:23.  the  total  amount  paiil  for  medicines. 
As  reformed,  the  same  is  attirmed-  The  costs 
of  this  appeal  are  taxed  against  appellee. 


Appenla  of  Texas.  Uec.  It5,  iwa.)  Appeal  irom 
Hays  Cooiito_ Court;  Ed.  K.  Kone.  Juace.  Ac- 
tion hy  J.  W.  Kellam  &  Co.  against  the  Mis- 
souri. Kansas  &  TexaB  Railway  Company  of 
Texas.  From  a  judgment  in  favor  of  plaintiffs, 
defendant  appeals.  Affirmed.  Fiset,  Miller  & 
McCIendon,  for  appellant.  O.  T.  Brown,  tor 
appellees. 

FISHBR.  CX  J.  We  have  carefully  exam- 
ined into  all  the  qaestionB  raised  by  appellant's 
aKfifcniuents  and  and  no  rereraihle  enor.  The 
judgment  la  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS 
T.  WOODS.*  {Court  of  Oivil  Appeals  of  Tex- 
as. Dec.  IB,  1903.)  Appeal  from  Hays  County 
Court;  Bd.  K.  Kone,  Judge.  Action  by  Peter 
Woods  against  the  MissonrI,  Kansas  &  Texas 
Railway  Company  of  Texas.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. Fleet,  Miller  &  McClendon,  for  appel- 
lant.  O.  T.  Brown,  for  appellee. 

KIST.  J.  This  la  a  companion  case  to  H.,  K. 

&  T.  Railway  Co.  t.  Kellum  (this  day  decided) 
ubi  supra.  The  questions  presented  have  been 
duly  considered,  and  the  conclusion  reached 
that  no  emw  Is  shown.  Jodgmoit  affirmed. 


POOLE  et  aL  t.  BURNET  OOUNTT.t 
(Court  of  Civil  Appeals  of  Texas.  Nov.  25, 
190;j.1  Appeal  from  District  Court,  Burnet 
County:  M.  D.  Slator,  Judge.  Action  by  Bur- 
net county  against  R.  J.  Poole  and  others. 
Prom  a  judgment  for  plaintiff,  defendants  ap- 
penled  to  the  Court  of  Civil  Appeals,  which 
i-ertified  questions  to  the  Supreme  Court.  On 
remand,  after  answer  to  questions  (76  8.  W. 
425).  Judgment  below  affirmed.  Matthews  & 
Browning,  for  appellants.  Ike  D.  White,  T.  E. 
Hammond,  and  Dayton  Moses,  for  appellee. 

ALLEN,  Spedal  Chief  Justice.  Thlswasasnlt 
brought  by  ue  connty  of  Burnet  uainst  R.  J. 
Pfole  and  the  other  appellants  for  breach  of  a 
bond  aa  treasurer  of  the  school  fund  of  Burnet 
county;  the  said  Poole  being  the  principal,  and 
the  other  appellants  sureties  thereon.  From  a 
judgment  In  faror  of  the  connty,  the  case  is 
appealed  to  this  court.  The  tects,  so  far  aa 
they  are  necessnry  to  a  decision  of  the  case,  are 
as  follows:  At  the  zeneral  election  in  1900,  the 
appellant  R.  J.  Poole  was  elected  connty  treas- 
urer of  Burnet  couuty,  Tex.  On  November  27, 
1000,  he  executed  hfa  bond  to  the  county  Judge 
of  said  county  In  the  sum  of  $25,000,  condi- 
tioned that  he  would  safely  keep  and  faithfully 
disburse  the  school  fund  of  Burnet  county,  ac- 
eor<1ing  to  law.  The  bond  so  gljen  was  In 
words  and  figures  as  follows:  '"The  State  of 
Texas,  Connty  of  Burnet.  Know  all  men  by 
these  presents,  that  we,  Robert  J.  Poole,  as 
principal,  and  W.  H.  Boggess.  J.  P.  Barton,  B. 
H.  Stewart,  W.  J.  Powell.  Wm.  Russell,  J.  Q. 
Brydson,  H.  L.  Ater.  J.  W.  Wllkerson,  and  T. 
D.  Vau^ian,  «■  sureties,  are  held  and  bound  un- 


•Rahsuliic  denied  Fabmary  10,  UOt. 
tRstiesrins  denied  Janoary  M,  Wi,  and  writ  of  er- 
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ment  oi  wnicn  we  nereny  oma  oareeives,  ana 
our  heirs,  executors,  and  administrators,  Joint- 
ly and  severally  by  these  presents.  Signed  with 
our  hands,  and  dated  this  27th  day  of  Nov., 
1900.  The  condition  of  the  above  obligation  is 
such  that,  whereas,  the  above  houndNi  R.  J. 
Poole  was,  on  the  6th  day  <A  NoTember,  1900, 
dnly  elected  to  the  office  of  treasurer  in  and 
for  Burnet  county,  in  the  state  of  Texas:  Now, 
therefore.  If  the  said  R.  J.  Poole  shall  faith- 
fully perform  and  diacharge  all  the  duties  re- 
quired of  him  by  law  as  treasurer  aforesaid, 
and  shall  safely  keep  and  faithfully  disburse  the 
school  fund  of  Burnet  county  according  to  law. 
and  render  a  just  and  true  account  thereof  to 
the  commissioners'  court  at  each  regular  term, 
then  this  obligation  to  be  void;  otherwise,  to 
remain  in  full  force  and  effect.  In  testimony 
whereof,  witness  our  hands."  This  bond  was 
properly  approved  by  the  county  judge  of  said 
connty  on  December  3,  1900.  On  May  12, 1902, 
said  Poole,  as  treasurer  of  said  county,  should 
have  bad  In  his  hands  a  balance,  belonging  to 
the  school  fund  of  said  county,  amounting  to 
$6,234.02.  The  commissioners*  court  of  said  coun- 
ty, on  said  date  having  ascertained  from  the  re- 

Earts  of  said  treasurer  that  said  amount  should 
ave  been  in  hla  hands  belonging  to  said  fund, 
thereupon  called  on  the  said  Poole  to  woduce  the 
money  which  he  had  actually  on  hand  belon^g 
to  said  fund,  and  aald  Poole  then  produced  only 
$514.04,  and  the  reason  that  he  gave  for  not 
producing  the  remainder  of  said  money  was 
that  be  had  deposited  the  same  In  the  bank  of 
W.  H.  Westfall  &  Co.,  which  bank  had  become 
insolTent,  and  said  treasurer,  when  called  upon 
to  produce  said  money  by  said  commissionerx' 
court,  failed  to  produce  more  than  $514.04,  and 
he  was  then  and  up  to  the  time  of  the  trial  un- 
able, for  the  reason  stated,  to  produce  the  bal- 
ance, which  was  the  amount  for  which  tbp 
county  recovered  a' judgment  in  the  trial  court 
Said  Poole,  at  the  time  of  the  trial  of  this  cause, 
was  still  the  county  treasurer  of  said  county, 
and  there  Is  no  evidence  that  he  had  failed  to 
pay  any  warrant  drawn  jigainst  said  .fund,  and. 
being  still  In  office,  no  occasion  has  ever  arisen 
for  him  to  pay  the  balance  of  said  funds  to  his 
successor  In  office,  so  that  the  only  evidence  of 
a  breach  of  the  bond  was  the  facts  hereinbefore 
stated.  The  Supreme  Court,  upon  certified 
questions  by  this  court,  has  passed  upon  all  the 
material  Issues  raised  In  iSdn  case,  and  has  de- 
cided such  issues  adversely  to  the  appellants. 
See  R.  J.  Poole  v.  Connty  of  Furnet,  To  S.  W. 
623,  S  Tex.  Ct.  Rep.  800.  Upon  the  authority 
of  their  decidon  upon  such  certified  questions, 
we  find  no  error  in  the  judgment  of  the  lower 
court,  and  such  judgment  la  therefore  affirmed. 


TEXAS  ft  P.  RT.  CO.  t.  TAYLOR  et  al. 
(Court  of  Civil  Aupeals  of  Texas.  Feb.  8. 190y 
Appeal  from  Coleman  Couuty  Court;  B.  F. 
Rose,  Judge.  Action  by  J.  F.  Taylor  and  oth- 
ers against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed.  Half,  Fllppen  ft  Mc- 
Cormick,  for  appellant.  Woodward,  Baker  ft 
Woodward,  for  appellees. 

FISHER,  C.  J.  We  find  no  error  in  the 
record,  and  the  judgment  is  affirmed.  Affirmed. 
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ParUeular  causes  or  growtdt  nf  actUm. 

See  "Bills  and  Notes."  §  3;  "Contribution": 
"Death,"  §  1;  "Forcible  Entry  and  Detainer," 
S  1;  "Fraud,"  g  2;  "Insurance,"  $6  12,  14: 
"Malicious  Prosecution,"  f  1:  "XeKligence, 
§  4;  "Nuisance,"  S  1;  "Torts*';  "Trespass"; 
"Work  and  Labor.'* 

Assessments  tor  public  improvements,  see  "Mu- 
nicipal Corporations,"  $  6. 

Bond  for  costs,  see  "Coats,"  |  2. 

Bond  of  indemnity  against  Ueo,  see  "Mechan- 
ics' LieOiS,"  8  1- 

Bond  o(  tax  collector,  see  "Taxation,"  S  8. 

Brenob  of  contract,  see  "Sales,"  §  8. 

Breach  of  contract  for  carriage  of  passengers, 
see  "CarrierB,"  g  6. 

Breach  of  warranty,  see  "Sales."  8  8. 

City  taxes,  see  "Municipal  Corporntions,"  5  9. 

Compensation  of  attorney,  Bee  "Attorney  and 
Client,"  S  2. 

Delay  in  delivei-y  of  telegraph  message,  see 
"Telegraphs  and  Telephones,"  2, 

Discharge  from  empioyment,  see  "Master  and 
Servant,"  SI. 

Drainage  assessment,  see  "Drains,"  $  1. 

Fire  caused  by  operation  of  railroad,  see  "Rail- 
roads," i  9. 

Injuries  from  flowage,  see  "Waters  and  Wat« 
goorses,"  S  1. 

Injuries  to  live  stock  fn  transportation,  see 
"Carriers."  ft  3. 

Killing  of  animals  caused  by  operation  of  rail- 
road, see  "Railroads,"  8  8. 

Personal  injuries,  see  "Carriers,"  §  8;  "Master 
and  Servant,"  5  8;  "Municipal  Corporations." 
I  8;  "Parent  and  Child";  '-Railroads,"  H  6- 
7;  "Street  Railroads,"  8  2. 

Price  of  goods,  see  "Sales,"  8  7. 

Price  of  land,  see  "Vendor  and  Purchaser,"  8  4. 

Recovery  of  goods  by  buyer,  see  "Sales."  8  8. 

Recovery  of  land  sold  by  vendor,  see  "Ven- 
dor and  Puroliaser,"  8  4. 

Services,  see  "Work  and  Labor." 

Takinjr  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," I  S. 

Wrongful  attachment,  see  "Attachment,"  §  3. 

Wrongful  conversion  of  goods  by  carrier,  see 
"Carriers,"   §  2. 

Wrongful  death  cftueed  by  operation  of  rail- 
road, see  "Railroads,"  8  7. 

Wrongful  discharge  of  school  teacher,  see 
"Schools  and  School  Districts,"  6  1. 

Wrongful  execution,  see  "Execution."  §  4. 

Wrongful  foreclotiure,  see  "Mortgages."  |  6. 

Wrongful  seizure  by  sherilE,  see  "Sheriffs  and 
Constables,"  8  2. 

Particular  forma  of  cictUm, 

See  "Bjectment";  "Repleviu";  "Trespass,"  { 
1;  "Treepaaa  to  Try  Title." 

Particular  form*  of  special  relief. 

See  "Divorce";   "Injunction";   "Specific  Per^ 

form  a  nee." 

Alimony,  see  "Divorce,"  {  2;  "Husband  and 

Wife."  8  7. 

Dissolution  of  partnership,  see  "Partnership," 

§ 

Enforpomrnt  of  landlord's  lieu,  see  "Landlord 
and  'JVnrTit,"  §  4. 

Enfoi-ienu'iil  of  lien,  see  "Liens." 

Enfon  i  mont  of  vendor's  lien,  see  "Vendor  and 
Purt  liiiser,"  §  4. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  8  1- 

Estahlifhraent  and  enforcement  of  trust,  see 
"Trusts,"  I  3. 

Bstflblishment  Of  botuidariefl^  see  *^Bonndari«fl," 

E^ubUshment  of  will,  see  ''Wills,"  i  8. 


Separate  maintenance  of  wife,  see  "Hoibud 

and  Wife,"  8  7. 
Setting    aside    fraudulent    conr^ance,  lee 

"Fraudulent  Conveyances,"  8  2. 
Setting  aside  will,  see  "Wills,"  §  3. 
Trial  of  tax  title,  see  "Taxation,"  8  10; 

PartUnUcar  prooeedlngg  in  actions. 

See  "Appearance":  "Costs";  "Damages";  "Do- 
ositions";  "Dismissal  and  Nonsuit";  "Eth 
dence";  "Execution";  "Judgment":  "Jnry"; 
"limitation  of  Actions";  "Motions";  "Pa^ 
ties";  "Pleading";  "Process";  "UemoTal  of 
Causes";  "Tyiai";  "Venue." 

Default,  see  "Judgment."  6  !• 

Nonsuit,  see  "Trial,"  8  6. 

Particular  remedies  in  or  incident  to  acMoni. 

See  "Attachment";  "Garui.'^hment";  "Injunc- 
tion"; "Receivera";  "^itHiuestration." 

Stay  of  iHroceedings,  see  "Appeal  and  Brrar," 
8  10. 

ProeeecHngs  in  exercise  of  BpeekUJurisdietUmi. 
Courts  of  limited  jurisdiction  in  geiuTal,  see 

"Courts,"  8  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  ''Equity." 
Snits  in  justices'  courts,  see  "JosUcei  of  the 

Peace,"  6  2. 

ReoteiDQfprocee^iTiga. 
See  "Appeal  and  Error" ;    "Ext^^ptions,  Bill 
of*;    "Judgment,"  8  4;    "Justices  of  the 
Peace,"  8  3 ;  "New  Trial" 

i  1.   Orouade  Kad  ooKdltloBS  preeedeat 

Where  the  holder  of  an  unrecorded  deed,  »ui>- 
ject  to  a  remote  vendor's  lien,  is  not  made  a 
party  to  foreclosure  of  the  lien,  her  remedy 
is,  not  an  action  for  damages  against  sucb  re- 
mote vendor,  but  on  her  warranties.— Friend 
V.  Means  (Ky.)  164. 

8  2.    Joinder,    spllttlaB,  eonsoUdBtisB. 
and  leTerance. 

A  suit  to  foreclose  a  chattel  mortgage  ma.v 
be  joined  with  an  action  for  the  conversion  of 
the  mortgneed  property.— Cassidy  v.  Willis  k 
ConnaUy  (Tex.  Civ.  App.)  40. 

Causes  of  action  against  railroad  for  damages 
to  property  keld  properly  joined.— JackE>0D  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (1^  Or. 
App.)  724. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  8  L 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  right  to  equitable  relief,  aee  "InjnDc- 
tlon,"  6  1. 

Effect  or  right  to  relief  by  liabeae'cozpnSi  KC 

"Habeas  Corpus,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJOURNMENT. 

Of  court,  see  "Courts,"  8  2. 

Pending  trial,  see  "Criminal  Law,"  8  13. 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts."  6  2. 
Operation  and  effect  of  former  adjudk-ation,  see 
^'Judgment."  U  T>  & 
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ror,"  %  2;  "uonru,"  no,*,  TJrimiiiai  uaVf 
i  18;  "Juitices  of  tfie  Peace,"  |  3. 

ANIMALS. 

Carriage  of  live  Btock,  see  "OBrriers,"  |  3. 

ConstniL-tion  of  contract  for  pasturing  and  feed- 
ing. R(>e  "CoDtracts,"  S  '-i- 

ing  cattle  on  land  of  another  under  per- 
misaioo  of  pencil  havlns  lease  taking  effect 
in  futare,  see  "Treapaai,''  1 1. 

Injuries  from  operation  of  railroads,  see  "Bail- 
ronds,"  §  8. 

Liability  of  master  to  servant  for  injuries  caus- 
ed by  vicious  horse,  see  "Master  and  Serr- 
ant,"  S  8. 

DcHneatic  animals  may  lawfallj;  run  at  large 

on  the  public  highway  and  on  uniiK-losed  lands. 
— Muir  T.  Thiiton.  Millett  &  Co.  (Ky.)  400. 

Facts  held  insufficient  to  show  that  defendants 
maintained  an  attractive  uaisance  on  their 
premises,  so  as  to  render  them  liable  for  the 
doafh  of  plnintiff's  horso,  which  Btrared  there- 
on was  drowiH'il  in  n  cistern. — ^Mmr  T.  Tbii- 
ton.  Millett  &  f'li.  iKy.)  -lOii. 

An  owner  of  uiiini.lnse<l  lands  is  not  liable 
for  injuries  to  animals  strayiug  on  the  land 
from  a  hixhwari  nnlesH  he  maintains  thereon  a 
nidsance  liable  to  attract  such  animals,  to  their 
^ry.-Muir  t.  Thlxton,  Millett  ft  Co.  (Ky.) 

Facts  hrld  not  to  ronstitiite  a  violation  of  Pen. 
Codo  1895,  art.  !'1S,  as  to  taking  up  and  using 
an  estray.— Williiuns  v.  State  (Tes.  Cr.  App.) 

ANNULMENT. 
Of  win,  see  **wm**  f  B. 

ANSWER. 

Amendment  0&  Ib  l^Midlnff,  see  *neadin{t," 

i  3. 

riMding,  see  ^Vtmmg,**  |  1. 

iticm  of,  in  pleadtnir,  see  'nradins,"  1 4. 

ANTENUPTIAL  CONTRACTS. 

See  ^^DSbaiid  and  WUe^"  |  2. 

APOTHECARIES. 

See  "Dnicclsts.'* 

APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of*;  "Xew  TriaL" 

Appellate  jurisdiction  of  parttoilar  courtH.  see 
^'Courts/'  §  4.  J   ,  , 

Itecognizance  on  appeal  In  fifiminal  prosecu- 
tion, see  "Bail,"  fi  1. 

Writ  of  emur  coram  nobis,  see  "Judgment," 
I  8. 

Review  in  partlcxdar  cMi  actiont. 
8«e  "DiTorce,"  I  2. 

Against  ppT-sonal   pepresentntives,  see  "Kscc- 

ntors  and  A.iKiinistriitiirs,"  §  5. 
By  or  against  iiU'aut,  see  "infants."  S  ^ 
Foreclosare  suits,  sw  "MMtgaees."  I  7^  ^ 
Sefre  facias  mi  ball  bond,  see  "Bail)"  |  1. 

Hevlew  in  special  procee^ngg, 
Oondetnnation  pruceediiigs,  see  "Eminent  Do- 
main," fi  2. 
ProlmtP  profreedingp,  see  "Wills,"  §  3. 

compel  listing  of  property-  for  taxation,  see 
'xzatioii,"  I  &. 


Beotew  of  proceedings  <^  JwtUxB  qT  the  peoea. 

See  "Justices  of  the  Peace,''  S  3. 

I  1.  Hatare  And  form  <•£  maedT. 

Where  one  of  the  parties  properly  appeals  to 
a  certain  one  of  the  appellate  courts,  a  croas- 
!  appeal  of  the  other  patty  must  also  be  taken 
'  to  the  same  court.— Snogualmi  Bealtj  Co.  t. 
Moynihan  (Mo.  Sup.)  1014. 

I  S  Z,  Deolaittu  reviewabla. 

I    The  amount  In  controvmy  M4  not  auflldent 

under  Ky.  St.  1003,  i  950,  to  allow  defendant 
to  appeal.— Nevian  t.  Herr  (Ky.)  137. 
'    An  appeal  involving  questions  of  right  to  tax 
'  will  be  entertained,  however  small  the  amount 
involved.— Willis  v.  Thornton  (Ky.)  215. 

I    Withdrawal  of  a  claim  for  damages  for  de- 
:  tention  of  the  property  sued  for  hfld  a  waiver 
;  thereof,  and.  the  value  of  the  property  being 
only  $150.  the  amount  in  controversy  was  not 

suHicicnt  fiir  an  aiipeal.— Edward  Thomp^yan  Co. 
T.  PV'nlcy  (Ky.)  410. 

Court  of  Appeals  held  not  to  have  jurisdiction 
of  appeal  finm  indgment  tar  plaintiff  for  flTUi 
and  Asmlssal  fa  Improper  aet-off  for  |9S,  vn- 

der  Ky.  St.  1903.  i  ^.—Montgomery  Mont- 
gomery (Ky.)  466. 

An  action  to  enforoo  a  lien  fcf/rf  an  action  in- 
volving the  title  to  real  ostiite,  and  the  Court 
of  Aimeals  has  jurisdiction,  irrespective  of  Tal- 
ue  WE  the  mattw  ia  ewtiwwBf^Bhihoy  t. 
MatB^  CKT'}  836. 

An  order  refusing  to  enter  a  judgment  for 
defendant  on  the^eadings,  notwith>taDdin|r  a 
verdict  for  plaintiff,  is  not  such  a  final  oniw  ax 
will  sustain  an  appeal.— Nelson  Ominty  T.  Buda- 
town  &  U  Turnpike  Co.  (Ky.)  856. 

An  appeal  held  not  to  lie  from  a  jndgmoit. 
nnder  Kr.  St  1903,  f  900,  regalatlng  appeals  to 

the  Court  of  Appeals.— Adkins  v.  Williams  (Ky.) 

870. 

Cnder  Rev.  St.  18!t*>.  §  8(*6,  permitting  ap- 
l>calN  frnui  linal  jiul^nniit'^.  no  appeal  will 
lie  from  a  judgment  overruling  or  sustainin;: 
a  demorrev.- Uodgen  t.  KaUnwr«r  (Mow  App.f 
334. 

TTndcr  Rfv.  St.  IS!).",  arts.  041,  1(V40.  1042. 
hitd  that,  pending  in  the  Siiprome  Court  a  c«»r- 
tihoBte  of  disf^ut  from  the  Court  of  Ciril  A-»- 
neak  It  will  notgrant  a  writ  of  ciTor.r-Mc- 
Cord  T.  Nabonrs  (Tex.  Sap.)  22S. 

I  3.    Right  of  reriow. 

Where  a  jmlgiiient  is  affirmed  by  the  Coort  of 
Apiienlf.  and  aftiTwards  puid  and  si'tfl'M,  tlint 
fiui  dors  not  prfvi'nl  ihe  (onit's  CMnsMoraiii'ii 
of  a  petition  for  a  rehearing  and  reversal  of 
the  JndKment  for  arm  dlsrlMed  hy  tke  noord. 
— iHke.^iorgas  &  Ob.  t.  Watimi  (Kr*) 


1  4L  ItaoMSktattMR  axd 

lower  eovt  of  sroiuada  of  twtmm 

— Issnea  and  qnestloni   in  lower* 

court. 

In  an  action  on  an  accident  policy,  an  objec^ 
tion  not  raised  below  eann^  ba  nUsd  m.  oa 
appeal.— Padflc  Mat.  Life  Ins.  Go.  T.  Balky 

(Ky.l  119. 

Plaintiff  In  an  action  for  personal  iojurie? 
held  not  entitled  to  reversal  because  of  inad- 
equacy of  damages  to  cover  loss  of  tinn>.— 
Stroh  V.  South  Covington  &  C.  SL  By.  Co. 
(Ky.)  1120. 

An  owner  of  property  assessed  for  a  atrpet 

improvcnipnt  held  not  entitled  to  claim  a  dedoc- 
tinn  ou  appeal  for  a  penalty  charm-able  to  the 
contractor  for  delay.— Hemau  (^nsu  Co.  v. 
Loerj  (Mo.  Bnv.)  4U3. 


toe  point  tnat  tne  mortgagor  s  wire  was  enti- 
tkil  to  one-half  the  penalty  could  not  be  raised 
for  the  first  time  on  appeal.— Henry  v.  Orear 
iMo.  App.)  283. 

fi  5.  Objeotlona  and  motloaa,  and 

nllnca  iJtereon. 

An  objection  that  an  instruction  was  not  sufB- 
ciently  speci&c  cannot  be  reviewed,  where  ap- 
pellant did  not  request  a  more  specific  Instrac- 
tion. — Board  of  Councilmen  of  City  of  Har- 
rodsbnrg  v.  Mitchell  (Ky.)  210. 

Improper  argameot  of  counsel  cannot  be  tak- 
en advantage  of  by  an  appellant  who  Called 
to  object  thereto  below.— Owens  v.  Jenkins 
(Ky.)  212. 

Where  the  record  failed  to  show  the  answer 
to  a  question  asked  of  witness  the  appellate 
conrt  could  not  say  that  its  ezcluelon  was 

Srejudiclal.— Stroh  r.  South  GoTington  &  C.  9t. 
:y.  Co.  (Ky.)  1120. 

Where  defendant  by  Its  answer  displays 
knowledge  of  matters  showing  defect  of  par- 
ties plaintlfE,  but  raises  no  objection,  the  de- 
fect cannot  be  takra  advantage  of  on  appeal. 
— AVhiteootton  t.  St.  Lonla  &  H.  By.  Co.  (Mo. 
App.)  SIS. 

In  the  absence  of  a  request  for  a  more  spe- 
cific instruction  on  the  question  of  damages,  de- 
fendant held  not  entitled  to  object  to  a  correct 
Reuera]  instmction  fdven.- Parman  r.  Kansas 
City  (Mo.  App.)  1046. 

Appc^llant  cannot  complain  of  admission  of 
evidence  under  insufficient  answer,  where  he  did 
not  object  at  the  trial.— Lapsley  t.  Merchants* 
Bank  of  JefFerson  City  (Mo.  App.)  1096. 

Correctness  of  taxation  of  costs  cannot  be 
ques^ioued  on  appeal,  when  not  questioned  be- 
fore trial  court.— Valentine  v.  Sweatt  CTex.  Civ. 
App.)  38S. 

ObjectiooB  not  made  to  evidence  at  trial 
cannot  be  considered  on  appeal.— Bath  t.  Hous- 
ton &  T.  O.  Ry.  Co.  (Tex.  Clr.  App.)  993. 

S  6.    Ezeeptlou. 

Under  Sayles*  Ann.  Civ.  St  1897,  art.  1360. 
failure  to  except  to  couil's  ruling  on  objection 
to  argument  of  connsel  held  to  predude  review 
thereof.— International  &  G.  N.  R.  Co.  v.  Mer- 
ger (Tex.  Civ.  App.)  562. 

I  7.   —  MotloBs  for  new  trlaL 

Under  Civ.  Code  Prac.  J  763,  void  judgment 
held  not  reversible  on  appeal,  where  motion 
to  set  it  aside  has  not  been  acted  on.~Ijyon's 
Ex'x  V.  Lotan  Comity  Bank's  Assignee  (Ky.) 
454. 

Where  an  order  sustaining  a  motion  for  a 
new  trial  contains  no  statement  of  the  reason 
therefor,  as  required  by  Rev.  St.  1899,  9  801, 
the  appellate  court  cannot  overrule  the  deci- 
sion, unless  every  assignment  in  the  motion 
was  withont  merit.— Secrist  v.  Eubank  <^Io. 
App.)  315. 

Alleged  error  in  refoslng  an  instmction  held 
not  reviewable.-^ennlngs  v.  Kansas  City  (Mo. 
App.)  1041. 

Assignment  of  error  as  to  insulflciency  of  evi- 
dence held  insufficient  on  appeal. — Houston  & 
T.  C.  R.  Co.  V.  Shults  (Tex.  Civ.  App.)  45. 

Question  of  sufficiency  of  evidence,  not  raised 
on  motion  for  new  trial,  will  not  be  considered 
on  appeal.— Valentine  v.  Sweatt  (Tex.  Olv. 
App.)  :i85. 

i  8.   ^—  Oases  and  qnestloMS  xeserrad 

or  certified. 

■  The  Supreme  Court  has  no  authority  to  nn- 
swer  an  abstract  question  certified  by  the 
Court  of  Civil  Appeals.— (Jul f,  C.  &  8.  F.  Ry. 
Co.  V.  Johnson  (Tex.  Sup.)  224. 


Aflministrator  or  estate  having  no  creditors 
held  required,  under  Rev.  St  1805,  arts.  14U8, 
2257.  to  give  bond  on  appeal  from  order  dis- 
misung  administration  proceedings  as  void.— 
Holman  v.  Klatt  (Tex.  Qv.  App.)  1088. 

5  lO.  Snpersedeas  or  stay  of  prooeedlnss. 

U^der  Code,  |g  228,  747,  held,  that  where 
an  attachment  nuder  which  sale  had  been  made 
was  discharged,  and  defendant  entered  an  or- 
der of  satisfaction  on  the  sale  bond,  before 
supersedeas  issned,  die  subsequent  snpersedeas 
and  appeal  did  not  affect  the  validity  of  the 
payment— Hey  v.  Harding  (Ky.)  136. 

i  11.  Record  and  proceedincs  not  in  ree- 

crd. 

To  authorize  review  on  appeal  of  a  ruling 
on  a  motion,  there  must  be  an  exception  to  the 
ruling,  pres«:ved  by  a  bill  of  exceptions.— State 
~ex  rel.  McKlnncy  v.  PulUam  (Mo.  App.)  316. 

Appellant's  failure  to  state  in  his  abstract 
that  a  motion  for  new  trial  was  filed  held  cared 
by  the  respondent's  statement  in  an  additional 
abstract.— Lapsley  v.  Merchants*  Bank  of  Jef- 
ferson aty  (Mo.  App.)  1005. 

An  assignment  of.  error  to  the  exclusion  of 
evidence  cannot  be  reviewed,  where  the  grounds 
of  the  objection  to  the  evidence  are  not  stated 
in  the  bill  of  exceptions.— Metropolitan  Life 
Ins.  Co.  V.  Gibbs  (Tex.  Civ.  App.)  308. 

Statement  of  facts  will  not  be  stricken  ont, 
where  judge's  delay  in  acting  on  It  prevented 
It  from  being  filed  in  time.— BuU  v.  San  Antonio 

6  A.  P.  Ry.  Co.  (Tek.  Civ.  App.)  625. 

The  Supreme  Court  held  not  authorized  to  in- 
quire whether  the  bill  of  exceptions  was  apiM-ov- 
ed  and  filed  during  the  term  at  which  the  caupe 
wos  tried,— Western  XJniou  Tel.  Co.  v.  Chris- 
tensen  (Tex.  Civ.  App.)  744. 

Under  Rev.  St.  18f^  art.  1379,  a  disagree- 
ment of  the  parties  as  to  a  proposed  state- 
ment of  facts  will  be  presumed,  where  the  state- 
ment in  the  record  is  signed  and  approved  by 
the  judge,  but  not  signed  by  the  parties.^ 
Bath  V.  Houston  &  T.  0.  By.  Co.  CTex.  Civ. 
App.)  993. 

Statement  of  facts  on  appeal  hdd  not  prop- 
erly before  the  court— Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Roberts  (Tex.  Civ.  App.)  1000. 

S 15S.  ^—  Qneationa   presented   for  re- 
view. 

A  motion  for  a  new  trial  for  newly  discov- 
ered evidence  cannot  be  reviewed,  where  the 
newly  discovered  evidence  is  not  In  the  recoord. 
— Board  of  Conncilmen  of  City  of  Harrods- 
burg  V.  Mitchell  (Ky.)  210. 

An  objection,  in  an  action  against  a  city,  that 
taxpayers  were  excluded  from  the  jury,  not 
sustained  by  the  appeal  record,  cannot  he  re- 
viewed.—Board  of  Conncilmen  of  City  of  Hnr- 
rodsburg  v.  Mitchell  (Ky.)  210. 

Where  there  is  no  bill  of  evidence  in  the 

record,  the  only  thing  for  the  consideration  of 
the  Court  of  Appeals  is  whether  the  pleadings 
support  the  verdict. — United  States  Cast  Iron 
Pipe  &  Foundry  Co.  v.  Gable  (Ky.)  485. 

Where  the  record  on  appeal  from  an  order 
overruling  a  motion  to  qaash  an  execution  con- 
tained no  information  as  to  the  judgment  on  the 
petition,  the  order  could  not  be  reviewed. — 
State  ex  rel.  Flentge  v.  OawronskI  (Mo.  Sop.) 
807. 

In  suit  to  enjoin  cutting  of  timber  on  land 
claimed  by  plaintiff  under  a  tax  deed,  which 
he  had  altered,  held,  on  appeal,  that  he  was 
not  entitled  to  relief  as  equitable  owner. — 
Kaibach  v.  Mathis  (Mo.  App.)  684. 

Where  (he  abstract  of  the  record  entries  made 
by  the  clerk,  contained  In  an  appeal  record,  did 


Only  the  groQDds  set  forth  in  the  bill  of  ex- 
ceptions for  the  exclusion  of  evidence  will  be 
noticed  in  the  appellate  court,  though  other 
grounds  are  embodied  in  the  assignuieuts  of 
error.— Metropolitan  Life  Ins.  Co.  v.  Gibbs  (Tex. 
Civ.  App.)  398. 

Special  charges  requested  may  not  be  consid- 
ered ou  appeal,  the  record  not  showing  whether 
they  were  given  or  refused. — Texas  Cotton 
Products  Co.  V.  Denny  Bros.  (Tex.  Civ.  App.) 
f>57.  I 

In  the  absence  of  a  statement  of  facts,  the 
fiudings  of  the  trial  court  are  conclusive  on  ap- 
^ol.— Altgelt  T.  Cauipbell  (Tex.  Civ.  App.) 

Under  Rev.  St.  1895,  art.  998.  a  Court  of  Civil 
Appeals  cannot  consider  aflidarits  relative  to 
the  statement  of  the  facts.— Hath  v.  Houston 
&  T.  C.  Ry.  Co.  (Tex.  Civ.  App.)  903. 

§  13.  AssleniDeiit  of  errors. 

Assignment  that  court  erred  in  sustaining 
general  demurrer  and  special  exceptions  of  a 
party  held  too  general.— City  of  Sau  Antonio  v. 
Talerieo  (Tex.  Civ.  App.)  28. 

In  action  for  injuries,  evidence  held  not  to 
warrant  reversal  of  verdict  for  defendant  as 
contrary  to  evidence.— Bull  v.  San  Antonio  & 
A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  525. 

The  ruling  of  the  trial  court  on  ttie  admlsrion 
of  testimony  cannot  be  reviewed  on  appeal,  in 
the  absence  of  assignments  of  error, — Hale  t. 
Bickett  (Tex.  Civ.  App.)  531. 

Proposition  on  instruction  would  not  be  con- 
sidered on  appeal,  in  absence  of  specific  assign- 
ment on  point. — Equitable  Life  Assur.  Soc.  v. 
Mavericli  (Tex.  Civ.  App.)  560. 

Assignmeuts  presenting  two  questions,  the  ad' 
missibility  of  testimony  for  the  purpose  of  proof 
and  for  tne  purpose  of  contradiction,  are  not  in 
such  form  as  to  require  consideration  on  appeal. 
—Houston  &  T.  C.  R.  Co.  v.  De  Berry  (Tex. 
Civ.  App.)  730. 

An  assignment  of  error,  alleging  inconsisten- 
cy between  the  main  charge  and  a  special  charge 
in  the  case,  will  not  be  considered,  where  there 
is  no  proposition  therein  or  elsewhere  present- 
ed under  the  same. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Butchek  (Tex.  Civ.  App.)  740. 

An  assignment  of  error,  which  is  not  a  prop- 
osition in  itself,  not  followed  by  propositions, 
and  upon  which,  in  argnnu'itt.  at  least  two 
propositions  are  based,  cannot  be  considered, — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunn  (Xez.  Civ. 
App.)  1080. 

S14.  Briefs. 

Appeal  dismissed  for  failure  to  file  briefB.~ 
Lopez  V.  Yogis  (Tex.  Civ.  App.)  239. 

Appellant's  brief  will  not  be  stricken  out  for 
failure  to  file  in  accordance  with  rules,  where 
appellee  was  not  injured.- Bull  v.  San  Antonio 
&  A.  P.  Ey.  Co.  (Tex.  Civ.  App.)  525. 

I  IB.  Dismissal,   witkdvawal,   or  aban- 

domnoKt. 

That  the  original  abstract  failed  to  contain 
the  judgment  and  show  a  bill  of  exceptions 
is  not  cause  for  dismissal,  where  the  transcript 
shows  judgment,  and  the  amended  abstract 
shows  Dill  of  exceptions  filed.— Trippenaee  T. 
Braun  (Mo.  App.)  G74. 

$  16.  Review. 

The  opinion  on  api»eal  Is  the  law  of  the  case 
on  snbseguent  appeals.— A.  Booth  &  Co.  v. 
Bethel  (Ky,)  866. 

A  canse  will  be  determined  on  appeal  to  the 
Supreme  Court  on  the  same  theory  that  was 


in  the  nature  of  a  demurrer  to  the  evidence, 
the  court  on  appeal  would  only  review  the 
weight  of  the  evidence  to  ascertain  the  cMWct- 
ness  of  the  ruling. — People's  Nat.  Bank  T.  Cen- 
tral Trust  Co.  (Mo.  Sup.)  618. 

On  appeal  from  a  judgment  for  plaintiff,  in 
considering  question  whether  a  compulsory  non- 
suit should  nave  been  granted,  testimony  of- 
fered for  plaintiff  should  he  takeu  as  tme.  and 
every  reasonable  inference  in  favor  of  plain- 
I  tiff  drawn.— Baxter  v.  St  Louis  Transit  Co. 
(JIo.  App.)  70. 

Judgment  against  railroad  company  for  at- 
torney's fee,  as  authorized  by  Rev.  St.  1888. 
§  2G13,  modified,  in  view  of  unconstitutionality 
of  statute,  notwithstanding  refusal  to  do  ao  by 
Supreme  Court. — Brown  v,  Missouri,  K.  A  T. 
liy.  Co.  (Mo.  App.)  273. 

An  appellee  who  insists  that  the  findings  and 
judgment  be  affirmed  is  precluded  from  deny- 
ing the  truth  of  a  finding.— Jones  v.  Horn  iMu. 
App.)  638. 

Under  Rev.  St.  1899,  S  4079,  relating  to 
amendment  of  pleadings,  notice  to  administrator 
of  claim*  i^ven  under  section  197,  held  amenda- 
ble, on  appeal  from  probate  to  circuit  court, 
to  conform  to  section  188.— Corson  t.  Waller 
(Mo.  App.)  65& 

S  17.    Partiea  estltlod  to  alios*  «r- 

ror. 

A  party  on  appeal  held  not  entitled  to  com- 
plain of  a  ruling  which  he  had  invited. — Snn- 
qualmi  Realty  Co.  t.  Moynihan  (Mo.  Sup.)  1014. 

Where  a  correct  instruction  given  for  plain- 
tiff couQicts  with  one  give  for  defendant  by 
a  defect  in  the  latter,  the  defendant  cannot 
complain  of  the  Inconsistency. — Weston  t.  Lack- 
awanna Min,  Oo,  (Mo.  App.)  1044. 

An  objection  by  appellant  in  a  boundary  snit 

that  the  court  was  not  authorised  to  submit  to 
the  jury  the  question  whether  the  surveys  wen? 
actually  made  ou  the  ground  will  not  be  con- 
sidered on  appeal,  where  it  ap^ars  that  ap- 
pellant invited  a  ciiarge  on  that  usue.— Maater- 
son  V.  Ribble  (Tex.  Civ.  App.)  SS8. 

§  18.  —  PreanmptloBS. 

On  appeal  from  setting  aside  on  court's  own 

motion  of  an  order  granting  a  license  to  practice 
law,  it  would  be  presumed  that  there  were  gooil 
grounds  for  the  action.— Killian  v.  State  (.Vrk.) 
7U6. 

Where  appellant  did  not  show  that  an  oriffr 
granting  a  motion  for  a  new  trial  was  not  sus- 
tained by  any  of  the  grounds  alleged  therefor, 
it  would  be  presumed  that  it  was  justified.— 
Morrison  Mfg.  Oo.  v.  Roach  &  Green  (Mo.  App.) 
644. 

Appellate  court  will  presume  trial  court  ex- 
ercised discretion  fairly  in  refusing  new  trial, 
where  there  is  substantial  evidence  to  support 
verdict.— Hunt  v.  Ancient  Order  of  Pyramidt 
(Mo.  App.)  640. 

Where  municipal  obligations  were  contracted 
to  meet  current  expenses,  it  would  be  presum- 
ed that  current  revenue  was  snfflcient,  if  col- 
lected, to  hive  liquidated  same. — City  of  ^ler 
v.  L.  L.  Jester  &  Co.  (Tex.  Sup.)  1058. 

On  appeal,  it  will  be  presumed  that  a  charge, 
requpsted  hccniisc  of  certain  alleged  argmni'nt 
of  plaintiff's  countiel,  was  refused  l>ecaitn  BO 
Riich  arKumeut  was  made.— International  Ik  O. 
N.  R.  Co.  V.  Mills  (Tex.  Civ.  App.)  11. 

Presumption  that  a  county  was  "organized." 
within  purview  of  Gen.  Laws  1879,  p.  4S,  c. 
52,  indulged  ia  favor  of  judsment  of  dtotrtet 
court.— AuiGAleb       B«ctor  (Tex.  C^t.  App.) 

956. 
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necessitate  rcrdlct  for  plaintiff,  so  uut  open- 
ing  case  for  additional  evidence  in  plaintiff's 
b«halt  was  not  ground  for  reversal.— Western 
Union  Tel.  Co.  t.  Roberta  (Tex.  Git.  App.) 

522. 

Omission  of  allegation  from  petition  of  the 
grade  of  one  of  the  streets  to  which  defendant 
IS  to  adjnst  the  grade  of  its  railroad  tracks 
held  harmless,  in  new  of  the  judgment.— Hoos- 
ton  &  T.  C.  R.  Co.  T.  City  of  Dallas  (Tex.  Civ. 
App.)  525. 

Charge  in  an  action  against  carrier  for  Inja- 
ries  received  by  failing  to  require  proper  con- 
duct on  the  part  of  passengers  hdd  not  cause  for 
reversal  on  the  ground  of  undue  repetitiou  of 
the  results  of  the  injuries.— Texas  &  F.  Ry.  Co. 
T.  Bratcher  (Tex.  Civ.  App.)  531. 

Where  the  facts  clearly  entitle  plaintiff  to  re- 
cover, error  in  instructmg  the  jury  to  find  in 
his  favor  if  the  evidence  satisfied  them  of 
certain  facts  is  immaterial.— Bonner  t.  Bonner 
(Tex.  Civ.  App.)  535. 

Au  assignment  complaining  of  the  admission 
in  evidence  of  certain  letters  cannot  be  sustain* 
ed,  when  another  letter  to  the  same  effect  was 
admitted  without  objection.— Ekjuitable  Life  As- 
sur.  Soc.  r.  Maverick  (Tex.  Civ.  App.)  560. 

Where  the  same  facta  are  shown  by  other  tes- 
timony, the  ndmissiou  of  incompetent  teKtimony 
is  harmless  error.— Texas  &  P.  Ry,  Co.  v.  Mur- 
tinhaw  (Tex.  Civ.  App.)  953. 

Exclusion  of  the  opinion  of  a  qualified  ex- 
pert was  harmless,  wheie  be  testified  on  the 
same  point  as  a  matter  of  fact.— Bath  v.  Hous- 
ton &  T.  C.  Ry.  Ca  (Tex.  Civ.  App.)  993. 

g82.  I>et«minati«B  ud  dlapoattloa -of 
eacie. 

Under  Rev.  St.  1899,  S  865,  a  judgment  fn  a 
will  contest  cannot  be  reversed  for  errors  in 
the  appointment  of  a  guardian  ad  litem  for 
minora  which  did  not  result  in  injury  to  ap- 
pellants.—Vaile  V.  Sprague  (Mo.  Sup.)  609. 

Irregularities  In  procedure  resulting  In  judg- 
ment held  not  canse  for  reversal,  under  Rev. 
St.  1899,  §  865,  where  it  did  not  materially 
affect  the  result- Woody  v.*  St.  Louis  &  8.  P. 
By.  Co.  (Mo.  App.)  UOS. 

The  Court  of  Civil  Appeals  on  defendant's 
appeal  held  not  authorized  to  increase  plaintiff's 
recovery,  so  as  to  render  judgment  for  a  portion 
of  the  claim  sued  for  wJuch  was  disallowed  at 
the  trial.— F.  Oroos  ft  Oo.  T.  Brewster  (Tex. 
Civ.  App.)  359. 

Where,  in  trespass  to  try  title,  jttdgm^t  Is 
rendered  in  favor  of  interveners,  and  defendants 
alone  appeal,  the  judgment  may  be  affirmed  as 
against  the  plaintiffs.— Eddy  T.  Bosley  (Tex. 
Civ.  App.)  5«5. 

Where,  In  an  action  against  a  principal  and 
agent,  on  a  contract  made  by  the  agent,  who 
signed  the  same  as  surety,  a  judgment  against 
the  principal  was  reversed,  judgment  could  not 
be  rendered  against  the  agent  until  the  issue 
of  the  ageut's  authority  was  determined  as 
against  the  priucipal.— Tabet  t.  Powell  (Tex. 
^T.  App.)  997. 


APPEARANCE. 

A  nonresident,  who  appears  to  an  action 
against  bim  in  the  state  and  files  pleadings 
therein,  aubjfKt^  himself  to  the  jurisdiction. — 
Ca.Hsidy  r.  Willis  &  Cuunally  (Tex.  Civ.  App.) 


APPLICATION. 

Ot  uaeta  of  partnerriiip,  see  "Partnerahlp,"  {  2. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  {[  1. 
Of  guardian,  see  "Guardian  and  Ward,"  1 1. 
Of  guardian  ad  litem,  see  "Infants,"  I  2. 
Of  highway  oSicers,  see  "Uighways,   If  2. 
Of  judge,  see  "Judgee,"  i  1. 
Of  receiver,  see  "Hecelvers,"  1 1. 

ARGUMENT  OF  COUNSEL 

Elxceptloiis  for  pmpose  of  review,  see  "Appeal 

and  Error,"  §U 
Harmless  error,  see  "Appeal  and  Slrror,"  I  21; 

"Criminal  Law,"  S  22. 
In  civil  actions,  see  **Trial,"  |  5. 
In  criminal  proaecutiona^  see  "Orimiual  Law," 

I  13.  ^ 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  fi  5;  "Criminal  Law,"  8  19. 
Review  dependent  on  pres»itatl<»i  of  grounds 

in  record,  see  "Criminal  Law,"  1  29. 

ARREST. 

See  "BaU";  "Escape.'* 

ASSAULT  AND  BATTERY. 

Assatilt  with  intent  to  rape,  see  "Rape."  R  1,  2. 

Evidence  of  other  offenses  m  prosecutiOQ  for  as- 
sault, see  "Criminal  Law,"  |  8. 

Harmless  error  in  admiasion  of  evidence^  see 
"Criminal  law,"  |  22. 

I  1.   Orlatixtal  respoaslbill^. 

One  who,  in  striking  at  a  person  In  self-de- 
fense, wounds  another,  cannot  be  guilty  of  ma- 
ILciously  stabbing  the  latter. — O'Rear  t.  Com- 
monwealth (Ky.)  407. 

In  a  prosecution  for  aggravated  assault,  evi- 
dence tost,  on  the  night  before,  the  prosecut- 
ing witness  and  another  arrested  defendant  and 
others  for  gambling,  is  admissible. — Wilson  v. 
State  (Tex.  Cr.  App.)  232. 

In  a  prosecatiou  for  aggravated  assault,  the 
evidence  hM  not  to  suswn  conTtctkm. — ^Beese 
V.  State  (Tex.  Cr.  App.)  611. 

In  prosecution  for  assault,  evidence  Md  to 
require  an  instruction  on  self-defense. — Max- 
well T.  State  (Tex.  Cr.  App.)  516. 

Evidence  Add  sufflcieut  to  authorise  charge 
on  assault  with  premeditated  design. — Blain  v. 
State  (Tex.  Cr.  App.)  518. 

Instruction,  in  prosecution  for  assaolt.  as  to 
degree  of  fOrce  permissible  to  repel  assault.  hM 
proper.-^Redden  T.  State  (Tex.  Or.  App.)  929. 

Id  prosecution  tot  aggravated  assault,  evi- 
dence held  to  raise  issue  of  mistake  ot  fact, 
which  should  have  been  submitted  to  jury.— 
Stermer  v.  State  (Tex.  O.  App.)  1072. 

In  prosecution  for  aggravated  assault.  Issue 
as  to  whether  defendant's  conduct  produced 
any  disagreeable  emotion  of  shame,  etc.,  in 

firoaecutrix  should  have  been  submitted  to 
ury.— Stermer     State  (Tex.  C^.  App.)  1072: 

In  order  to  constitute  an  assault  where  the 
only  act  committed  was  to  slightly  raise  prose- 
cutrix's gown,  there  must  have  hem  an  Iat«it 
on  defendant's  part  to  make  indecent  proposal 
to  prosecutrix,  occasioning  shame,  etc. — Ster* 
mer  t.  State  (Tex.  Cr.  App.)  1072. 


KJi  vmnp^uBKuva  zor  property  uiKeu  tw  puuuc 

QM,  see  "EmiDent  Domaiu,"  {  St. 
Ot  damages,  see  "Damages,*'  9  5. 
Of    expenses    of    public    improTements,  see 

"DrafiiB,"  9  1;  "Municipal  Corporations,"  9  5- 
Of  loss  OD  insured,  aee  "Insurance  "  H  8i  14- 
Of  tax,  aee  "Taxation,"  fi  6. 

ASSETS. 

Of  partnership,  Bee  "Partnersliip,"  }  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  jf  13. 

ASSIGNMENTS. 

For  boiefit  of  creditors,  see  "AssignmentB  for 

Benefit  of  Creditors." 
Fraud  aa  to  creditors,  see  "Fraudulent  Convey- 

ances." 

In  bankruptcy,  see  "Bankmptcy,"  S  2. 

Trar^fen  of  particular  gpeeta  of  property, 
righto,  orirutruments. 

See  "Jadgment,"  |  9;  "IiifS  Bstates";  "Mort- 
gages," 9  4. 

Corporate  bonds,  see  "Corporations,"  {  4. 

Dower  interest,  see  "Dower,"  §  2. 

Insurance  policy,  see  "lasurance,"  fi  3. 

Leases,  see  "Landlord  and  Tenant,    9  1- 

Xontransfraable  railroad  ticket,  see  "Carriers," 
§5. 

9  1.   Operation  and  effeot. 

A  lieu  on  goods  purchased  to  secure  advances 
made  by  a  factor  held  an  equitable  lien,  which 
passed  to  the  factor's  assignee  of  the  debt 
for  which  the  property  was  pledged.— Cincinnati 
Tobacco  Warehouse  Co.  T.  Leslie  ft  Whitalcer's 
Trustee  (Ky.)  413. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  |  2. 

By  husband  as  bar  to  dower  of  wife,  see  "Dow- 
er." f  1. 

f  1.   AdialBistratiom  of  aaalcaed  eetete. 

Where  an  assignee  of  a  logging  firm  contin- 
ued their  bu^ness,  it  was  improper  to  charge 
him  for  logs  which  were  unavailable  for  manu- 
facture.— Cooper  T.  Lankford  (Ky.)  197, 

Where  an  assignee  for  the  benefit  of  cred- 
itors continued  the  assignor's  business  over  tiie 
creditors'  protest,  and  lost  the  cash  and  manu- 
factured product,  he  was  properly  charged  with 
the  amount  so  lost.— Cooper  v.  Lankford  (Ky.) 
197. 

On  exceptions  to  a  judicial  sale  of  the  prop- 
erty of  an  assignor  for  creditors,  purchaser 
could  not  bring  in  daughter  of  assignor,  when 
she  had  no  interest  in  the  property.— McAdams 
ft  Morford  t.  Norton's  Assignee  (Ky.)  880. 

ASSOCIATIONS. 

Mutual  benefit  insurance  aasociatiraiB,  see  "In- 
surance," S  14. 

An  Involantary  association  cannot  be  subject- 
ed to  an  ordinary  judgment  for  debt.— Metho- 
dist Episcopal  Church  South  t.  Clifton  (Tex. 
dr.  App.)  732. 

ASSUMPTION. 


Of  risk  by  emplc^fi.  see 
i  6. 


'Master  and  Serrant," 


tioD," 

Contribution  among  creditors  liable  for  wrong- 
ful  attachment,  see  "Contribution." 

Effect  of  proceedings  in  bankruptcy,  "Bank- 
ruptcy,''^ 99  1,  2. 

Exemptions,  see  "Bzemptlons";  "Homestead." 

Priority  of  attadunent  against  partnerahip,  see 
"Partnership,"  §  2. 

9  !•    ITatwre  and  sronnds. 

Liability  to  landlord  of  one  who  receives  and 
sella  crops  subject  to  lien  may  be  treated  as  con- 
tractual, and  hence  landlord  may  maintain  at- 
tachment, under  Sand,  ft  H.  Dig.  }  32e.Wudge 
T.  Curtis  (Ark.)  746. 

A  general  deed  of  assignment  for  creditors, 
executed  prior  to  Act  March  16.  1894  (Ky.  St. 
19(e,  99  74r-96),  and  giving  grounds  for  at- 
tachment under  the  prior  law,  still  gives  right 
of  attachment.— Fitch  v.  Duckwall  (Ky.)  185. 

I  2.    Claims  by  third  persons. 

A  claimant  of  property  attached  as  the  prop- 
erty of  another  new  not  entitled  to  recover  at- 
torney's fees  asainst  the  attaching  creditors 
after  successfully  resisting  the  attachment.— 
Bogard  V.  Tyler's  Adm'r  (Ky.)  13a 

9  3.    WroBsfnl  attaohment. 

Where  plaintiffs  were  prevented  from  carry- 
ing on  business  by  reason  of  a  wrongful  levy, 
the  reasonable  value  of  clerk  hire  they  were 
compelled  to  pay  Acid  a  proper  element  of  dam- 
ages.-Hooka  &  Hinea  v.  Pafford  (Tex.  Civ. 
App.)  991. 

Where  plaintiffs  by  reason  of  a  wrouKfuI  levy 
were  prevented  from  carrying  on  business  under 
a  saloon  license,  which  was  worthless  to  any 

one  else,  they  were  entitled  to  recover  the  val- 
ue of  such  license  as  a  part  of  their  dnmacps. 
—Hooks  ft  Hines  v.  Pafford  (Tex.  Civ.  App.) 
091. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  '"IMal,"  fi  6. 
Arguments  and  conduct  of  counsel  at  trial  in 

criminal  prosecutions,  see  "Criminal  Law,"  § 

IS. 

Appointment  of  attorney  in  proceedings  for  re- 
moval of  officer,  aee  "Officers,"  §  1. 

Attorney's  fees  as  element  of  damages  for 
wrongful  seizure  by  Aeriff  or  constable,  eee 
"Sheriffs  and  Constables,"  &  2. 

Attorney's  fees  in  action  for  divorce,  see  "Di- 
vorce,   9  2. 

Attorney's  fees  in  attachment  proceedings,  see 
"Attachment,"  9  2. 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Authoiity  of  stowholders  to  employ,  see  "Cor- 
porations," S  3. 

City  attorney,  see  "Municipal  Corporations," 
9  3. 

Exceptions  to  arguments  of  counsel  for  purpose 

of  review,  see  "Appeal  and  Erm-,"  S  6. 
Harmless  error  as  to  arguments  of  counsel,  see 

"Appeal  and  Error,"  9  21. 
Liability  of  insurance  association  for  attorney's 

fees  on  failure  to  pay  loss,  see  "Insurance," 

5  14. 

Objections  to  argaments  of  counsel  for  purpose 
of  review,  see  "Appeal  and  Error,"  §  5. 

Power  of  court  to  set  aside  order  granting  li- 
cense to  iwaetice  law,  see  "Motions." 

Trial  of  cause  pending  engagement  at  coonsel, 
see  "Trial,"  9  2. 

9  1.   Betalner  and  antliority. 

A  client  may  discharge  his  attorney  at  any 
time,  for  any  cause,  or  without  cause,  even 
where  the  fee  is  contmgeut;  the  attorney  being 
entitled  to  recover  for  services  already  rendered. 
;  —Joseph's  Adm'r  t.  Lapp's  Adm'r  (Ky.)  1118. 


penaing  tne  salt.— ureatnitt  uoai,  iron  a  i^um- 
ber  Co.  t.  Gregory  (Ky.)  148. 

Opinions  of  witnesses  as  to  what  would  have 
been  the  resnlt  of  suits  had  plaintiff  continued 
as  attorney  therein,  held  not  admissible. — 
Breathitt  Coal,  Iron  &  Lumber  Co.  v.  Gregory 
(Ky.)  14a 

Contract  with  heirs  of  beneficiary  of  insur- 
nnce  policy  for  collection  thereof  held,  under 
Ky.  St.  1903.  §  1403,  not  to  give  attorneys  Hen, 
nnder  section  107,  on  proceeds  realized  in  suit 
on  policy  by  beneficiary's  administi-atrii.— Jo- 
seph's Adm'r  v.  Lapp's  Adm'r  (Ky.)  1119. 

A  client  may  discharge  his  attorney  at  any 
time  for  any  cause,  or  without  cause,  even 
where  the  fee  la  contingent;  the  attorney  being 
entitled  to  recoTer  for  aerrlcei  already  render- 
ed.—Joseph's  Adm*r  t.  Lapp's  Adm'r  (Ky.) 
1110. 

Client  could  not  affect  attorney's  right  to 
contract  value  of  services  by  compromising 
suit.— CoBgrove  v.  Burton  (Mo.  App.)  G67. 

Where  a  claimant  for  persoual  injuries  against 
a  railroad  company  assigned  one-half  of  his 
claim  to  his  attorney,  in  consideration  of  legal 
services  to  be  rendered,  a  private  settlement 
thereafter  made  between  the  claimant  and  the 
railroad  company  affected  only  the  claimant's 
Interest.— Powell  v.  Galveston,  H.  &  S.  A.  By. 
Co.  (Tex.  CSt.  App.)  U75. 

Where  a  railroad  company  privately  settled 
a  claim,  with  notice  that  a  portion  thereof  had 
been  assigned  to  claimant's  attorney,  and  then, 
by  concealing  tiie  claimant,  prevented  the  attor- 
ney from  continuing  the  action,  the  railroad 
was  liable  t<«  the  attorney's  proportion  of  the 
amount  of  the  settlement. — Powell  Galveston. 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  975. 

Where  a  defendant  in  a  suit  for  injuries  set- 
tled with  the  claimant,  after  notice  of  an  as- 
signment of  a  portion  of  the  claim  to  the  claim- 
ant's attorney,  for  services,  the  latter  was  en- 
titled to  prosecute  the  suit  to  judgment  and 
to  recover  to  the  extent  of  his  interest.— Powell 
V.  Galveston,  H.  &  8.  A.  By.  Co.  (Tex.  (St. 
App.)  975. 

An  objection  that  a  contract  for  attorney's  serv- 
ices, in  the  settlement  of  a  claim  for  injuries, 
was  without  consldefation,  held  unsustalnaUe. 
— Tabet  t.  Powell  (Tex.  CW.  App.)  997. 

In  an  action  on  a  contract  for  attorney's  serv- 
ices, the  burden  of  proof  that  the  contract  was 
Toid  for  unreasonableness  was  on  the  defend- 
ant-^abet  T.  Powell  (Tex.  CIt.  App.)  997. 

AUTHORin. 

Of  agent,  see  "Principal  and  Agent,"  SS  2,  S. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  i  1. 

BAGGAGE. 

Of  passenger,  see  "OarriKs,"  Sf  11, 12. 

BAIL 

I  1.   b  crimlBfcl  proseentioBs. 

ReT.  St.  1S90,  {  4160,  held  not  to  limit  the 
power  of  a  judge  to  let  defendant  to  bail  under 
sections  2543,  2545,  and  take  his  recognizance 
In  chambers,  after  the  court  had  adjourned 
from  that  day  to  the  next.— State  t.  Woodson 
(Mo.  Bnp.)  603. 

A  recognizance  binding  one  to  appear  "from 
time  to  time"  hcUl  not  a  Bubstantial  compliance 
with  Code  Cr.  Proc.  art.  887,  re<ioiiing  appear- 


887,  so  as  to  necemltate  dismissal  at  i^weal^ 
Holcomb  T.  State  (Tex.  Cr.  App.)  231. 

A  recognizance  on  ap^al,  which  omits  the 
concluding  phrase  "in  tnis  case,"  as  containpd 
in  the  form  prescribed  in  Code  Cr.  Proc.  Ib1<i, 
art.  887,  is  aetective,  and  the  appeal  will  be 
dismissed.— Galtber  t.  State  (Tex.  Or.  App.| 
234 ;  Lockett  t.  State.  Id. 

Recognizance  on  appeal  reading,  "who  has 
been  convicted  in  this  court,"  held  not  a  suffi- 
cient compliance  with  Code  Cr,  Proc.  1895.  art. 
887.— Perkins  v.  State  (Tex.  Cr.  App.)  346. 

A  recognizance  on  appeal  in  a  misdemeanor 
case  held  iosuificient,  under  Code  Or.  Proc; 
1895,  art  887.— Cooper  t.  SUte  (Tex.  Cr.  App.> 
846. 

Scire  facias  on  a  forfeited  ball  bond  hdi  not 
affected  by  the  fact  that,  after  forfeiture  and 
the  rendition  of  the  judgment,  the  complaint 
in  the  prosecution  of  the  principal  la  altered. 
—Abbott  T.  State  (Tex.  Or.  App.)  610. 

A  peremptory  instruction  may  be  glTen  In 
scire  facias  on  a  forfeited  bail  bond. — Abbott 
T.  State  (Tex.  Cr.  App.)  510. 

The  statement  of  facts  on  appeal  from  a 
judgment  in  scire  facias  on  a  forfeited  bail  bond 
must  show  the  judgment  nisi  was  introduced 
in  evidence.— Abbott  v.  SUte  (Tex.  Cr.  App.t 
610. 

Recognizance  on  appeal  in  criminal  case, 
failing  to  comply  with  Code  Crim.  Proc  1895. 
art.  ^7,  held  inaufflcient^Bobortaoii  t.  State 
(Te^L  Cr.  App.)  517. 


BAILMENT. 

See  "Carriers,"  {  2. 

Larceny  by  bailee,  see  "Larceny,* 


SI. 


Bank  held  to  be  a  gratuitous  bailee  of  check 
sent  to  it  by  the  payor  for  delivery,  and  liable 
only  for  gross  negligence  in  performance  of  nu- 
dertakiug.— King  v.  Exchange  Bank  (Mo.  App.) 
1038. 

Evidence  in  an  action  against  a  bank  to  recov- 
er loss  by  plaintiff  on  account  of  delivery  to  the 
wrong  person  of  plaintiff's  <4ieck  examined,  and 
held  insufficient  to  show  that  the  defendant  wa« 
guilty  of  negligence.— King  t.  fikchange  Bank 
^0.  App.)  1038. 

BANKRUPTCY. 

See  "Assignments  for  Bmefit  of  Creditora.** 
Objections  to  reception  of  evidence  in  aetioa  by 

trustee  in  bankruptcj-,  see  "Trial,"  1 4. 
Taking  of  deposition  in  suit  Iqr  tmstee  in  bank- 
ruptcy, see  "Depositions." 

I  1.  OoaatltiitloaKl  and  atetmtoir  W- 
visions. 

Bankr.  Act  July  1,  1898.  c.  641,  |  67,  snbaec 
"c,"  30  Stat.  564  [U.  S.  Comp.  St.  IWM,  n. 
3449],  providing  for  the  dissolution  of  attach- 
ment liens  on  a  bankrupt's  property,  U  it  was 
acquired  while  the  bankrupt  was  insolTent  or 
its  enforcement  would  work  a  preference,  etc., 
hdd  binding  on  the  state  courts. — ^Tiiompson  t. 
Ragau  (Ky.)  486. 

I  S.   Asslcnmentt    admiaistratiom,  mmA 
distribution  of  bnnkmpt's  estate. 

In  an  action  by  a  trustee  in  bankmptcy  to 
set  aside  a  sale  of  the  bankrupt's  pr<werty, 
held  error  for  the  court  to  adjudge  cancdJation 
of  certain  chattel  mortgage.— E.  8.  BwusSa  A 
Co.  V.  Perry's  Trustee  (Ky.)  208. 

Under  Ky.  St.  1903,  $  4203  et  seq.,  reUtive 
to  liquor  licenses,  a  liquor  license  Is  a  mere 


does  not  render  the  creditor  liable  to  pay  any- 1 
tbing  for  the  license  to  the  licensee's  trustee  in 
bankruptCT. — E.  S.  Bonnie  &  Co.  t.  Perry's 
Trustee  (Ky.)  ii06. 

Under  Bankr.  Act  July  1,  1898.  c.  541.  |  67e. 
30  Stat.  564  [V.  ti.  Comp.  St.  1901.  p.  8440]. 
transfer  by  an  insolreat  saloonkeeper  of  stock 
and  fixtures  held  void,  aJid  same  could  be  re- 
covered by  trustee  against  transferee.— B.  8. 
Bonnie  &.  Co.  v.  Perry's  Trustee  (Ky.)  208. 

Transferee  of  bankrupt's  property  held  not  en- 
titled, on  avoidance  of  transfer  by  trustee,  to 
a  credit  for  sum  paid  to  bankrupt.— B.  S.  Bon- 
nie &  Co.  V.  Perry's  Trustee  (Ky.)  20& 

A  husband,  after  sale  of  homestead,  held 
to  have  the  right  to  give  proceeds  to  his 
wife,  and.  on  her  investment  of  the  same  in 
other  land,  the  property  so  acquired  was  aot 
subject  to  subsequent  debts  of  the  husband. — 
Bobannon  t.  Clark  (Ky.)  470. 

Rale  for  distrlbotlon  of  proceeds  of  sale 

of  husband's  laud,  where  he  ib  indebted  to  his 
wife  for  the  money  to  buy  the  land,  which 
is  also  incumbered  for  the  purchase  price, 
determined.— Bobannon  v.  Clark  (Ky.)  479. 

On  an  application  of  a  trnstee  ia  bankruptcy 
to  vacate  an  attachment  against  the  bankrupt, 
it  was  no  defense  that  under  the  laws  of  the 
Ktnte  of  the  bankrupt's  residence  the  proi»ei  ty 
was  exempt,  and  that,  by  reason  of  an  in- 
sufficiency of  assets  over  the  exemption,  there 
was  nothing  for  distribution  among  creditors. 
—Thompson  t.  Ragan  (Ky.)  486. 

tinder  Bankr.  Act  Julv  1,  1898,  c.  541,  » 
18e,  ISf.  21d.  21e,  30  Stat.  351.  552  [U.  S. 
Comp.  St  1001,  pp.  3420.  3430],  held,  there 
must  be  affirmative  proof  the  judge  was  absent 
to  give  the  referee  jnrisdiction  to  make  the  ad- 
judication.—Page  V.  Roberts,  Johnson  &  Rand 
Shoe  Co.  (Mo.  App.)  62. 

An  instruction  Aeld  too  broad,  as  authorizing 
recovery  not  asked  in  the  petition. — Page  v. 
Roberts,  Johnson  &  Rand  Shoe  C!o.  (Mo.  App.) 
52. 

BANKS  AND  BANKING. 

As  bailee  of  check  recetved      it  for  deliTery, 

see  "Bailment." 
Authority  of  bank  agents,  see  "Principal  and 

Agent."  S  3. 

rraxation  of  banks  and  bank  property,  see  "Tax- 
ation," » 1,  8,  7. 

I  1.  Bankiitc  corporatioiui  and  amooi- 
atlons. 

Declaration  of  dividend  by  bank,  in  violation 
cf  Bar.  St.  1890.  S  1288.  Meld  void.- Lapsley  v. 
^terchants'  Bank  of  Jefferson  Oty  (Mo.  App.) 
1095. 

In  action  by  stockholder  for  dividend,  an- 
swer held  sofficient  to  allow  defense  that  10 
per  cent  at  net  profit!  had  not  been  set  off 
for  surplus  before  a  dividend  was  declared.— 
I^psIey  T.  Merchants'  Bank  of  Jeflerscm  CS^ 
(Mu.  App.)  1095. 

President  of  bank  held  to  have  no  right  to 
recover  for  his  services. — Lapsley  v.  Mercoantis' 
Bank  of  Jefferson  CSty  (Mo.  App.)  1003. 

I  2.   Funotloiui  and  dealluca, 

Checlts  of  a  bearer  of  a  letter  of  credit 
cashed  by  a  bank  without  notice  of  the  letter, 
could  not  be  charged  in  extingaJshment  of 
the  amount  named  in  the  tetter,  as  against 
another  paying  the  bearer's  cheeks  subsequent- 
ly drawn  on  the  faith  of  the  letter. — Bonk  of 
Seneca  v.  First  Nat  Bank  (Mo.  App.)  1002. 

That  a  bank,  iasning  a  letter  of  credit  er- 
roneously assumed  that  checks  of  the  bearer 
had  been  cashed  on  the  faith  thereof,  held  im- 
material, as  against  the  holder  of  other  checks 


App.)  looa. 


BAR. 


Of  action  by  former  adjndlcation,  see  "Judi 
ment,"  8  7. 

Of  action  by  limitation,  see  ''Umitatioa  of  Ai 

tions."  I  4. 
Of  dower,  see  "Dower."  1 1. 

BASTARDS. 

I  1*   niecltlnaey  Ik  ceneraL 

The  legitimacy  of  children  is  presomed,  so 
one  claiming  the  contrary  has  the  burden  <; 
proof,— Lewis  t.  Sizemore  (Ky.)  122. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Mutual  benefit  insnrazice  assodatioua,  see  "Ii 
surance,"  f  14. 


BEQUESTS. 


See  "WUls." 


BEST  AND  SECONDARY  EVIDENCii 

In  civil  actions,  see  ''Evidence,"  S  5. 

In  criminal  prosecutions,  see  "Criminal  Lan, 

BETTING. 

See  "Gaming." 

BIAS. 

Of  jur«,  see  "Jury,"  |  4, 

BILL  OF  EXCEPTIONS. 

See  "Bzcepticms,  Bill  of." 

BILL  OF  UDING. 

See  "Carriers,"  |  2. 

BILLS  AND  NOTES. 

See  "Limitation  of  AcUons";  "Usury,"  1 1. 
Action  on  lost  notev  see  "Lost  Instnunents." 
Interest  on,  see  ''Interest"  S  2. 
Liability  of  married  women,  see  "Husband  i  i 

Wife,"  9  1. 

Notes  for  insurance  premiums,  see  "Insuranc  , 
5  5. 

Of  municipality,  see  "Municipal  Corporation  , 
§  0. 

Parol  evidence,  see  "Evidence,"  S  10. 
Sureties  on  notes,  see  "Priucipai  and  Buret  , 
9  1- 

Testimony  as  to  transactions  with  decedei  i 

see  "Witnesses,"  S  1- 
Transfer  of,  in  consideration  of  compound  i 

felony,  see  "Contracts,"  §  1. 

i  1.   Beqnisltes  and  TaUdlty. 

Where  a  wife  executed  a  note  in  settlement  : 
notes  of  husband,  there  was  sufficient  considt  : 
tion,  though  the  old  notes  were  not  returne(  ' 
Wm.  Deering  &  Co.  v.  Veal  »Ky.)  886. 

I  S,    Blslita  and  liabiUties  on  indov;  . 
ment  or  transfer. 

Notice  to  bona  fide  holder  of  note  that  it  i  i 

without  consideration  held  not  to  affect  his  ri  : 

to  recover  on  renewal  note.— BeattyriUe  Bi  , 
T.  Roberts  (Ky.)  901. 


Bona  fide  purchaser  of  notes  seen  red  br  ven- 
dor's lien  ou  homestead,  which  was  invalid  nn- 
der  Const  art.  16,  §  50,  held  in  no  better  portion 
than  the  payees  thereof.— Peaalee  t.  Walker 
(Tex.  Civ.  App.)  980. 

S  3.  Aotioiui. 

Evidence  held  insufficient  to  support  a  finding 
that  a  note  for  SeOO  had  been  raised  from  f 60.— 
Rogers  v.  Gostigan  (Ky.)  121. 

In  an  action  on  a  note,  contention  that  plain- 
tifF  was  entitled  to  Judgment  on  the  pleadings, 
because  there  was  no  rejoinder  to  the  repVi 
held  without  merit.— Ellis'  Adm'r  v.  Blackerby 
(Ky.)  181. 

Possession  of  a  note  by  the  payor  creates  a 
presnmption  of  its  payment. — Ellis'  Adm'r  v. 
Blackerby  (Ky.)  181. 

Where  a  note  is  in  possession  of  the  payor, 
the  burden  of  proof,  in  an  action  thereon,  to 
show  that  it  has  not  been  paid,  rests  on  the 
payee.— Ellis'  Adm'r  v.  Blackerby  (ICy.)  181. 

Charge  requested,  in  an  action  on  a  note  In 
which  counterclaim  was  filed,  that  the  pre- 
sumption  was  that  defendant  owed  plaintiff  the 
amount  of  the  note  on  the  day  it  was  executed, 
held  properly  refused. — Oliver  t.  Love  (Mo. 
App.)  336. 

In  an  action  on  a  note,  in  which  counter- 
claim was  filed,  aharge  that  the  burden  is  on 
defendants  to  prove  items  of  the  counterclaim 
admitted,  Aeld  erroneous.— Oliver  t.  Ijovo  (Mo. 
App.)  335. 

One  signing  a  note  cannot  plead  that  be  does 
not  know  the  name  of  the  payee.— BurgQ  v. 

Duden  (Mo.  App.)  653. 

In  an  action  on  a  note,  the  indorsements 
themselves  held  inxuflitcient  to  prove  the  allega- 
tions as  to  ownersbin. — Dunlap  v.  Kelly  (Mo. 
App.)  664. 

In  an  action  on  a  note  by  the  original  payee, 
who  alleges  au  indorsement  to  a  third  person 
and  by  the  third  person  back  to  her,  a  failure 
to  prove  the  allegations  is  fatal. — Dunlap  t. 
Kelly  (Mo.  App.)  GM. 

A  petition  ailing  that  the  note  sued  on  was 
not  paid  at  maturity,  thereby  entitling  the  bold- 
er to  Attorney's  fees,  held  siifficient,  without  al- 
leging thnt  suit  was  brought  on  the  note. — Har- 
ris T.  Scrivener  (Tex.  Civ,  App.)  705. 

BOARD. 

Of  Copltol  Oommissioners,  see  "States,"  |  1. 
Of  heallb.  see  "Health,"  f  1. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  8  2. 

Of  bill  of  exchange  or  promissory  note,  aee 

"Bills  and  Notes/*  I  2. 
Of  lands,  see  "Vendor  and  Purchaser,"  |  3. 

BONDS. 

Action  on  lost  bond,  see  "Lost  Instruments." 
Corporate  bonds,  see  "Corporations,"  i  4. 

Liability  of  corporation  on  bond  of  predecessor, 

Bee  "Corporntioiis."  ?  5. 
I^iqiinr   (1(';iUm-'s  bond,   see   "Iiiloxii'.iting  Liq- 
II'TS."  S  4. 

Miinii.ipal  bonds,  see  "Mnnicipul  Corporations," 
10. 

Not  to  violate  liquor  law,  see  '  Breach  of  the 
Peace." 


aonaa  jot  perjormance  oj  aunes  w  wun  or 
office. 

See  "Sheriffs  and  Constables,"  I  1. 
Of  tax  collects,  see  "Taxation,"  |  8. 

Bond$  <n  legal  vroceeettTiga. 
See  "Appeal  and  Error,"  |  9;  "Bail";  "Coats," 
f  2. 

Appeal  in  justice's  court,  see  "Justices  of  the 
Peace,"  i  3. 

BOUNDARIES. 

8  1.  Description. 

Description  in  deed  held,  under  the  evidence, 
not  to  inc-lmle  land  sued  for  by  grantees. — Cin- 
cinnati .Southern  Ry.  Co.'s  Trustees  t.  Society 
of  Shakers'  Trustees  (Ky.)  130. 

The  general  description  of  a  deed,  fixing  the 
boundaries  by  governmental  monuments  and  a 
natural  object,  will  prevail  orer  nroneons  de- 
scription by  metes  and  bounds.— Patton  t.  Fox 
(Mo.  Snp.)  804. 

In  a  boundary  suit  the  fact  that  there  are 
well-known  and  undisputed  original  comers  es- 
tablished on  the  ground,  held  not  to  control 
other  calls,  which  are  confiictiug  and  contra- 
dirting.— Masterson  t.  Kibble  (Tex.  Civ.  App.) 
358. 

In  determining  intention  of  a  surveyor  in  a 
boundary  suit,  held,  that  the  jury  should  con- 
sider his  purpose,  as  gathered  from  what  he 
did  in  making  the  surveys,  the  description  of 
the  land  he  gave,  and  all  the  circumstances  at- 
tending the  transaction.— Masterson  t.  Bibble 
(Tex.  Civ.  App.)  358. 

S  S.    ETldenoe,  asecrtalnment,  and  a»- 
tabllslunent. 

Charge  in  boundary  suit  held  erroneous,  as 
placing  too  great  a  burden  on  plaintiff.— Ma^ 
terson  t.  Bibble  CTex.  Civ.  App.)  35S. 

BREACH. 

Of  condition,  see  "lumirance,"  8  8. 

Of  contracts,  see  "Contracts,"  8  3;  "Sales,"  ff  4; 

"Vendor  and  I'urchaser."  f  2. 
Of  covenant,  see  "Insurance,"  8  8. 
Of  liquor  dealer's  bond,  see  "Intoxicating  Liq- 

nora,"  §  4. 

Of  warranty,  see  "Insurance,"  8  7;  "Sales,"  f  8 
6,  8. 

BREACH  OF  THE  PEACE. 

See  "Disturbance  of  Public  Assemblage.'* 

A  bond  required  by  the  court  of  one  not  to  vio- 
late the  prohibitory  liquor  law  held  void.  Cr. 
Code  Prac.  3ij2,  301.— Gomett  T.  Common- 
wealth (Ky.)  858. 

BREAKING. 

Within  burglary  laws,  see  ''Burglary,"  1 1. 

BRIBERY. 

In  view  of  Const.  U.  S.  art.  1,  8  2,  an  Indict- 
ment for  bribery  at  a  prim.iry  e!e<tiim.  ulu'g- 
ing  that  a  certain  person  was  candidate  "for 
the  office  of  Congress."  is  fatally  defecttra.- 
Allison  T.  State  (Tex.  Cr.  App.)  IO6B1. 

BRIEFS. 

On  appral  or  writ  ot  error,  aee  **AppMl  and 


Judicial  power  to  restraic  brokers  from  dealing 
in  nontransferable  railroad  ticketa,  see  "Con- 
stitutional Law,"  §  2. 

Restraining  sale  of  nontransferable  rftUroed 
tickets,  see  "Injunction,"  S  1. 

I  1.   OompmuMtlon  m4  Uea. 

Heal  estate  agent  held  not  entitled  to  recover 
commissions  on  revoked  written  contract  with 
bis  principal,  where  sale  was  made  under  sub- 
sequent oral  contract.— Bnly  T.  Bamett  (Tex. 
CiY.  App.)  900. 

BUILDING  CONTRACTS. 

See  "Contracts." 

BUILDINGS. 

Defects  in  demiaed  bnUding,  see  'Xandlord  and 
Tenant,"  |  8. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  i  8. 

BURGLARY. 

Bv-idence  aa  to  time  of  offense,  see  "Criminal 
Law."  {  7. 

Impeocfament  Of  witness,  see  "Witnesses,"  |  3. 

Questions  for  jury  in  general,  see  "Criminal 
Law,"  S  14. 

Sufficiency  of  evidence  in  general,  see  "Crim- 
inal liBW,"  I  10. 

I  1.   Offenses  and  responalbiUty  tbere* 
for. 

One  may  not  be  convicted  of  breaking  a 

warehouEe,  though  he  removes  a  window  strip, 
where  his  action  does  not,  without  additional 
efCort,  make  entrv  possible. — Gaddie  v.  Com- 
monwealth <Ky.)  162. 

A  person  may  be  convicted  of  a  burglary  and 
acquitted  of  the  accoDgypanTinff  larceny.— State 
T.  Helms  (Mo.  Snp.)  6^. 

Under  Rev.  St.  1899,  §  1886,  repealing  Rev. 
St.  1889,.  S  3526.  chicken  hooae  held  susceptible 
of  beinc  burglarized.— State  v.  Helms  (Mo. 
Sup.)  592. 

Unbuttoning  the  outside  door  of  a  chicken 
bouse  and  removing  the  slat  fastening  the  inner 
door  constitutes  a  burclarions  breaking.— State 
T.  Helma  (Mo.  Snp.)  502. 

I  S.   Proaeevtloa  And  punishment. 

In  a  prosecution  for  burglary,  a  requested 
instruction  as  to  the  acts  of  an  alleged  de- 
tective in  soliciting  the  commission  of  the  crime 
held  properly  refused. — State  t.  Chappell  (Mo. 
Sup.)  585. 

Evidence  In  a  prosecution  for  burglary  held 
sufficient  to  sustain  a  finding  of  a  breaking  into 
the  building.— State  v.  Helms  (Mo.  Sup.)  592. 

Testimony  in  prosecution  for  burglary,  show- 
ing defendant's  connection  with  another  bur- 
glary on  the  same  night,  held  admissible  as  part 
of  the  res  gestae.- Ferry  v.  State  (Tex.  Cr.  App.) 
513. 

Testimony  in  prosecution  for  burglary,  as  to 
tools  used  in  gaining  entrance  to  bu^larized 
store,  held  BdmlBsible. — Perry  v.  State  CTez.  Or. 

App.)  513. 

Evidence  in  prosecution  for  burglary  held  suf- 
ficient to  sustain  a  conviction.— Perry  v.  State, 
two  cases  (Tex.  Cr.  Ak>  )  513;  Brown  t.  State 
(Tex.  Or.  App.)  036. 

The  mere  possession  of  recently  stolen  prop- 
erty, withont  evidence  ot  breakinc,  Is  msaffi- 


BY-UWS. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," $  2. 

Of  mutual  benefit  insurance  associations,  see 
"Insurance,"  S  14. 

CALENDARS. 

Computation  of  time,  see  "Time." 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  deed  for  invalidity,  see  **DeedB,** 

Cancellation  of  insnrance  coliflcate,  see  "Insur- 
ance." f  14. 

Cancellation  of  insurance  polity,  see  "Insur- 
ance," i  6. 

Cancellation  of  lease  itf  public  lands,  see  "Pub- 
lic lands,"  J  1. 
Cancellation  of  subscription  for  corporate  stock, 

see  "Corporations,"  5  2. 
Setting    aside    fraudulent    conveyances,  see 
"Fraudulent  Conveyances,"  {  2. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Admissions  by  agents,  see  "Evidence,"  I  6. 

Applicability  of  instructions  to  i^eadings  and 
evidence  in  acti(»i  against,  see  *^IYial,"  S  10. 

Conatmction  of  instructions  in  action  against, 
see  "Trial."  I  12. 

Documentary  evidence  In  action  against,  see 
"Eyidence,^'  {  9. 

Duty  of  railroad  aa  to  providing  separate  coach- 
es for  white  and  colored  passengers,  see  "Civil 
Rights." 

Evidence  as  to  value  in  action  against,  see  "Evi- 
dence," 8  4. 

Expert  testimony  in  action  for  injuries  to  pas- 
senger, see  "Evidence,"  $  11. 

Harmless  error  in  action  for  injuries  to  pas- 
senger, see  "Appeal  and  Error,"  §  21. 

Hearsay  evidence  in  action  for  injuries  to  pas- 
senger, see  "Evidence,"  §  8. 

Judicial  power  to  restrain  brokers  from  deal- 
ing in  nontransferable  railroad  ticket^  see 
"Constitutional  Law,"  $  2. 

Necessity  and  subject-matter  of  instructions  in 
action  against,  see  "Trial,"  {  8. 

Opinion  evidence  in  action  for  injuries  to  goods, 
see  "Evidence,"  5  11. 

Province  of  court  and  jury  in  action  for  personal 
injuries,  sec  "Trial,"  I  7. 

Relevancy  of  evidence  in  action  tt«  injuries  to 
passenger,  see  "Carriers,"  t  4. 

Remarks  and  conduct  of  counsel  In  action  for 
injuries  to  goods,  see  "Trial,"  §  3. 

Requests  for  instructions  in  actions  against,  see 
"Trial,"  S  11. 

Sufficiency  of  instructions  in  action  against,  see 
"Trial,'*^  S  10. 

f  1.  Control  and  recnlatioB  of  conunon 
oarriers. 

Shipment  of  goods  from  sister  state  held  to 
have  lost  its  character  as  interstate  commerce, 
so  as  to  fall  within  Jorisdiction  of  state  railroad 
commission.— Gulf,  G.  ft  8.  F.  "Bj.  Co.  v.  State 
(Tex.  Sup.)  496. 

Finding  in  action  against  railroad  company 
for  excessive  charges,  in  which  the  issue  was 
as  to  the  interhtate  character  of  certain  sliip- 
ment.  Arid  sustained  by  evidence.— Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  State  (Tex.  Sup.) 

S  X*  Oanlace  of  coods. 

Tliat  railway  appnniriated  coal  to  ha  own  use 
throng  mistake  held  not  to  affect  consignee's 


enl  denial,  recoup  money  paid  to  consignor, 
raise  the  queBtlou  of  subrogation  to  faia  rights, 
or  claim  allow&Dce  for  freight, — Frazler  v.  At- 
chison, T.  &  S.  F.  R.  Co.  (Mo.  App.)  879. 

Consignees  of  property  held  eutitled  to  sue 
carrier  for  damage  thereto,  though  contract  was 
made  with  consignor. — Biirriss  &  Haynie  r. 
Missouri  Pac.  By.  Co.  (Mo.  App.)  1042. 

Bvidence  hdd  sufficient  to  authorise  a  jury  to 
conclude  that  goods  placed  near  a  railway  track 
for  shipment  were  set  on  fire  by  nparks  from  its 
engine.— MiBSouri,  K-  &  T.  Ry.  Co.  of  Texas  v. 
Beard  (Tex.  Civ.  App.)  253. 

Evidence  held  sufficient  to  authorise  submis- 
sion to  the  Jury  of  an  issue  as  to  whether 
goods  placed  near  a  railway  track  for  shipment 
were  by  course  of  dealing  and  custom  to  be 
deemed  In  the  possesRion  of  the  railway  com- 
pany.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Beard  (Tex.  Civ.  App.)  253. 

Where  plaintiff  claims  that  bis  goods  were  de- 
stroyed by  defendant's  uegligence,  and  also  that 
they  had  been  delivered  to  defendant  as  a  car- 
rier, it  was  error  to  instruct  that  defendant  was 
liable  if  It  caused  the  fire. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Beard  (Tex.  Civ.  App.)  268. 

InatnictioDS  in  an  action  for  loss  of  goods 
placed  near  a  railway  track  for  shipntoDt  held 
irreconcilably  conflicting.— Missouri,  K.  &  T. 
Co.  of  Texas  T.  Beard  (Tex.  Olr.  App.) 

Goods  delivered  to  a  carrier  may  be  trans- 

ftorted  without  a  bill  of  lading,  and  regarded  as 
Q  the  poKsesaion  of  the  earner  from  the  time 
received,  without  instructions  for  immediate 
shipment.— Missouri,  K.  &  T.  Ry.  Go.  of  Texas 
V.  Beard  (Tex.  Civ.  App.)  253. 

Bills  of  lading  and  drafts  held  to  constitute 
a  written  contract  to  deliver  consignment  in  a 
particular  county. — Cnllender,  Holder  &  Co.  v. 
Short  (Tex.  Oiv.  App.)  3tI6. 

In  an  action  against  a  carrier  for  unreason- 
able delay  in  delivering  potatoes,  shipper  is 
entitled  to  recover  difference  in  market  value 
of  potatoes  in  condition  in  which  they  should 
have  arrived  and  that  in  which  they  did  ar> 
rive.— Garlington  v.  Ft.  Worth  &  D.  C.  Ry. 
Co.  (Tel.  Civ.  App.)  3C8. 

In  an  action  against  carriers  for  injuries 
to  a  shipment  of  cotton,  evidence  as  to  the 
meaning  of  a  receipt  for  the  same,  given  by 
connecting  carrier,  held  improperly  excluded.— 
Bath  T.  Houston  &  T.  O.  By.  Co.  (Tex.  Civ. 
App.)  998. 

I  3.   OaniaEe  of  live  atock. 

In  action  against  carrier  for  damages  to 
cattle,  held  proper  to  refuse  to  rhnrpe  that,  if 
the  condition  of  the  cattle  contributed  to  their 
death  or  injury,  damages  so  occasioned  should 
be  excluded.— Texas  &  P.  Ry,  Co.  t.  Dawson 
(Tex.  Civ.  App.)  235. 

In  an  action  against  a  carrier  for  tujaries  to 
cattle,  submission  of  an  Issue  of  negligeuce 
which  was  neither  pleaded  nor  proved  hrld  er- 
ror.^St.  Louis.  I.  M.  &  S.  Ry.  Co.  t.  Carlisle 
(Tex.  Civ.  App.)  553. 

Time  necessnrily  lost  by  a  carrier  in  stopping 
cattle  for  food  and  rest,  under  a  federal  stat-  , 
ute,  should  not  be  considered  in  computing  al-  ' 
leged  negligent  delay. — Rt  Louis,  I.  M.  Sc  S.  Ry. 
Co.  V.  Carlisle  (Tex.  Civ.  App.)  553.  | 

Where  a  carrier  accepted  a  defective  car  con-  I 
taining  cattle  from  a  connecting  carrier,  it  be- 
came liable  for  damages  ftir  delay  on  Its  road 
caused  by  auch  defects. — Bt.  Louis,  I.  M.  &  S. 
By.  Co.  T.  Carilsle  (Tex.  Civ.  App.)  553. 


have  arrived.— Texas  &  P.  By.  Co.  v.  Hnrti- 
sbaw  (Tex.  CIt,  App.)  953. 

In  an  action  for  injuries  to  a  shipment  of 
live  stock,  interest  on  the  recovery  from  the 
date  of  the  injury  at  6  per  cent,  is  pr<^>»ly 
allowed,  where  the-pleadlnga  asked  th«efw.— 
Texas  &  P.  Ry.  t,  Hurtishaw  (Toe  Ov. 
App.)  953. 

A  shipment  of  live  stock,  accompanied  by  the 
owner,  over  connecting  lines  of  railroad,  held 
within  Laws  2eth  Leg.  p.  214,  c.  125,  |  1,  m 
that  one  company  could  not  object  that  it  was 
not  sued  in  the  county  ot  Ita  domidle.— Texas 
&  P.  By.  CSo.  T.  Hurtishaw  (Tex.  Civ.  App.) 
953. 

Laws  26th  Leg.  p.  214,  c  125,  S  1.  relative 
to  venue  in  actions  against  connecting  carrii^ni 
of  goods,  held  applicable  to  interstate  ship- 
nients.— Texas  &  P.  Ry.  Co.  T.  Murtishaw 

(Tex.  av.  App.)  953. 

In  on  action  against  two  railroad  companies 
for  injury  to  a  shipment  of  live  stock,  evidence 
as  to  the  cause  of  injury  on  one  line,  elicited 
by  the  cross-examination  of  plaintiff  by  the 
other  company,  is  admissible,  though  plaintiS 
did  not  plead  such  caufie  of  injury. — Texas  & 
P.  Ry.  Co.  V.  Murtishaw  (Tex.  av.  App.)  ^ 

In  an  action  for  injury  to  a  shipment  of  livi- 
stock,  evidence  that  some  of  the  mares  loi^t 
their  foalB  after  reaching  thetr  deaEioadon  it 
admissible. — Texas  &  P.  By.  Go.  t.  Mnrtiahaw 

(Tex.  Civ.  App.)  953. 

In  an  action  agslnat  a  railroad  company  for 
damages  to  a  shipment  of  cattle,  caused  by 
rough  handling,  measure  of  damages  stated.— 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Ware  &  Walker 
(Tex.  GlT.  App.)  861. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  shipment  of  stock  by  failure  to 
feed  and  water,  evidence  that  the  stock  drank 
too  much  water  at  a  certain  station  held  ad- 
miaaiMe,  in  view  of  other  evidence. — Golf.  C. 
&  B.  F.  I^.  Co.  T.  Dunn  (Tex.  CIt.  App.)  1O80. 

In  an  action  against  a  railroad  company  for 
damages  to  stock  during  shipment,  caused  by 
rough  handling  and  failure  to  feed  and  water, 
exchiinion  of  a  part  of  the  contract,  requiring 
the  shipper  to  feed  and  water,  held  not  errw, 
in  view  of  other  evldeuce.~GuU,  G.  &  S.  F. 
Ry.  Co.  V.  Dunn  (Tex.  OlT.  App.)  lOSO. 

8  4.   Oarrlace   of   paaaengttra  -BelatioM 
between  earner  and  pa—enger. 

The  right  to  railway  passenger  carriage  is 
open,  within  a  reasonable  degree,  to  those  ail- 
ing and  infirm.— Matbew  v.  Wabash  R.  Co.  (Mo. 
App.)  271. 

Where  plaintiff  knew  nothing  of  the  rule  pro- 
hibiting carriage  of  passengers  on  freuht 
trains,  and  such  trains  had  been  in  the  habit  nf 
carrying  passengers,  and  plaintiff  boarded  su<h 
a  train  at  the  instance  of  conductor,  aod  paid 
his  fare,  he  was  authorized  to  presume  that  <-ar- 
riage  of  passengers  was  permitted.— Missonri. 
K.  Sc  T.  By.  Go.  of  Texas  t.  Huff  (Tex.  Civ. 
App.)  249. 

Where  railroad  employes  openly  and  habit- 
ually violate  ntles  prohibiting  carriage  of  pa»- 
sengers  on  freight  trains,  and  such  violation  is 
known,  or  should  have  been  known,  to  the  com- 
pany's officers,  who  made  no  attempt  to  enforce 
the  rules,  they  will  be  presumed  abrogated. — 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Huff 
(Tex.  Civ.  App.)  249. 

If  a  brakemau.  in  violation  of  company's  or- 
ders, invites  passengers  on  freight  train,  with 
knowledge  of  officers,  or  under  such  circum- 
stances uat  they  ahoold  have  had  knowledge^ 


j.ezaB  V.  tLTOL  rxez.  uit.  App.;  xw. 

9  5.  Farea,  tteketii  aaid  ipvol*!  eom- 

traets. 

Where  a  person  bnya  and  sells  to  a  third  per- 
son a  special  nootruuferable  ticket,  the  rail- 
road can  invoke- the  aid  of  equity  to  cancel  the 
contract  for  frand.  or  sne  in  damages  for  breach 
of  contract — Schubach  v.  McDonald  (Mo.  Sup.) 
1020;  Hirt  T.  Kioealy,  Id.;  Leonard  v.  Fiafaer, 
Id.;  Schu^ch  t.  Hon^li,  Id^  Steiner  v.  Wood, 
Id.;  Wasserman  &  Co.  t.  Hough,  Id. 

It  is  competent  for  a  railroad  to  issoe  non- 
trausferable  tickets  at  redaced  rates,  and  the 
original  purchaser  thn-eof  cannot  assign  or 
transfer  them  to  third  persons.— Schnbach  v. 
McDonald  (Mo.  Snp.)  1020;  Hirt  v.  Kinealy, 
Id. ;  Leonard  v.  Fishe^  Id. :  Schnbach  v. 
Hough,  Id. ;  Steiner  t.  Wood,  Id. ;  Wasserman 
&  Co.  T.  Hough,  Id. 

8  6.    Performanoe   of   oontraet  of 

transportation. 

In  an  action  for  injuries  to  a  passenger  from 
exposure  from  being  compelled  to  walk  back  to 
her  station,  evidence  as  to  her  condition  of 
health,  and  that  she  was  unprotected  with  sultt- 
eient  clothing  to  withstand  the  weather,  held 
udmisBible.— Pecos  &  N.  T.  Ry.  Co.  v.  Williams 
(Tex.  Civ.  App.)  5. 

9  7<   —  Personal  isiinrles  Is  ceneraL 

Where  a  passenger  and  the  conductor  agree 
that  the  passenger  shall  leave  the  train  at  a 
water  tack,  the  carrier  is  bound  to  use  the  same 
mre  in  stopping  there  as  if  it  were  a  station. — 
Chesapeake  &  O.  By.  Co.  v.  Topping  (Ky.)  135. 

Under  Ky.  St.  1899,  8  784,  requiring  railroads 
to  call  stations,  passenger  may  assume,  on 
station  being  called,  that  train  has  arrived  tnere- 
at.-Coe  T.  LouisTiUe  &  N.  B.  Co.  (Ky.)  439. 

An  InTalid  passenger  is  entitled  to  receive 
the  same  general  high  d^ree  of  care  as  other 
passenfrers. — Mathew  t,  Wabash  H.  Co.  (Mo. 
App.)  271. 

Where  city  ordinance  requires  street  cars  to 
stop  at  crossings,  rule  of  company  as  to  stop- 
ping when  car  Is  late  held  inadmissible.— Ma- 
suire  V.  St.  Louis  Transit  Co.  (Mo.  App.)  838. 

Where  street  car  slowed  down  at  usual  point, 
company  held  .liable  for  consequences  of  any 
mistake  in  believing  it  slowed  down  for  pasRen- 
pers.— Maguire  v.  St  Louis  Transit  Oo.  (Mo. 
App.)  838. 

A  street  car  should  be  brought  to  a  atop  at 
crossing  when  signaled,  and  held  reasonable 
time  to  permit  persons  to  board  it— Maguire  v. 
St  Louis  Transit  Co.  (Mo.  App.)  838. 

An  instmctlon  that  H  a  Btreet  car  conductor 
could  have  prevented  a  passenger  from  leaving 
the  car  while  in  motion,  and  failed  to  do  so, 
the  passenger  could  recover,  was  erroneous. — 
flhareman  v.  St  Louis  Transit  Co.  (Mo.  App.) 
846. 

Where  a  railroad  train  has  almost  stopped 
at  a  station,  a  sudden  jerk,  injuring  a  passen- 
ger, is  negligence.— 3iIoorman  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (Mo.  App.)  1089. 

A  carrier  owes  the  same  degree  of  care  to  a 
passenger  irhlle  he  is  boarding  a  train  at  any 
point  on  its  premises,  where  its  act  has  made  it 
necessary  or  proper  for  him  to  go,  as  it  owes 
after  he  has  noarded  the  train. — San  Antonio 
&  A.  P.  Ry.  Co.  V.  Tumey  (Tei.  Civ.  App.) 

25a 

In  an  action  for  injuries  to  a  paR!<ciigt>r. 
an  instruction  that,  if  the  place  where  plaintiff  \ 
was  Injured  was  a  portion  of  defendant  s  depot 
fjTOunds  where  the  public  would  not  ordinarily 
resort,  de^dant  was  not  required  to  keep  a  i 
ditch  thoeln  covered,  held  properly  refused.— 


The  rule  of  high  care  which  a  carrier  of  pi 
sengers  must  use  in  maintaining  its  depot  m 
safe  condition  for  passengers  applies  to  a: 
part  of  its  premises  where  by  the  acts  of  t 
carrier  it  Is  maae  necessary  or  proper  for  t 
passenger  to  go  to  board  a  train. — San  Antox 
&  A.  P.  I^.  Co.  T.  Tumey  (Tex.  Civ.  Api 
256. 

Under  Const,  art.  10,  8  2,  and  Snyles'  An 
Civ.  St.  1897,  arts.  319,  320,  a  railroad  cann 
contract  away  its  liability  for  injuries  to 
newsboy  transported  on  its  trains. — Texas 
P.  Ry.  Co.  V.  Fenwick  (Tex.  Civ.  App.)  548, 

8  8.   ^—  Aetlons  for  personal  lnjnri<! 

Evidence  In  passenger's  action  for  injur; 
hdd  insufficient  to  snstain  a  verdict  for  plai 
tiff.— Cincinnati.  N.  O.  &  T.  P.  Ry.  Co.  v.  Hi 
comb  (Ky.)  205 

In  an  action  against  a  Btreet  railway  coi 
pany  for  personal  injuries  received  by  a  p.! 
senger  in  alighting  from  a  car,  evidence  exai 
iuea,  and  held  to  tend  to  show  the  negli«ii 
alleged,  and  not  to  warrant  a  nonsuit — Dul 
V.  St.  Louis  Transit  Co.  (Mo.  App.)  831. 

Instruction  declaring  it  negligence  to  start  i : 
before  passenger  bad  time  to  get  on  and  " 
a  place  of  safety"  held  proper,  and  not  inei 
sistent  with  another  instruction. — Maguire 
St  Louis  Transit  Co.  (Mo.  App.)  838. 

In  action  for  injuries  in  boarding  car  at  c  ■ 
tain  point  instructions  that  cars  should  s'  ■ 
at  that  point  held  proper.— Maguire  T.  St  Lo : 
Transit  Co.  <Mo.  App.)  838. 

Instruction  authorizing  recovery  for  injni  i 
in  attempting  to  board  street  car,  if  plain . 
believed  car  was  stopping  for  passengers,  I  . 

f roper  under   the   evidence. — Maguire  t. 
>oui8  Transit  Oo.  (Mo.  App.)  8d& 

Permission  to  amend  a  complaint  for  Injai  I 
to  plaintiff's  wife  while  ali(;liting  from  defe  i 
ant  s  street  car  held  properly  granted.— Shf  ; 
man  v.  St.  Louis  Transit  Co.  (Mo.  App.)  84)  , 

A  complaint  in  an  action  for  injuries  t< 
passenger  on  defendant's  street  car  held  to  st  i 
a  cause   of   action. — Shareman   v,   St   Lc  : 
Tranmt  Oo.  (Mo.  App.)  846. 

EiVidence  in  an  action  for  injuries  to  a  i  i 
senger  In  a  street  car  held  not  to  show  a  v  i 
ance  between  proof  and  allegations.— Sharec  i 
V.  St  Louis  Transit  Oo.  (Mo.  App.)  846. 

In  an  action  by  a  passenger  against  a  t 
road  for  personal  Injuries  alleged  to  have  b  i 
caused  by  a  sudden  jerk  as  the  train  was  st  ■ 
ping  at  a  station,  evidence  held  to  justify  t 
mission  to  jury  of  the  issue  as  to  whether  I 
jerk  was  the  proximate  caune  of  the  injur 
Moorman  v.  Atchison,  T.  &  S.  F.  Ry.  Go.  f  : 
App.)  1089. 

In  action  against  street  railway  for  inju 
to  a  passenger,  held  not  error  to  refuse  to 
struct  as  to  the  true  mi-nninp  of  the  phi 
"human  skill  and  foresight."- Nashville  R.  I 
V.  Howard  (Tenn.)  1098. 

In  action  against  street  railway  for  inju 
to  a  passenger,  defendant  fteltf  not  entitlet 
complain  of  an  Instruction  to  the  effect  tho 

was  incumbent  on  defendant  to  keep  its  ' 
and  appliances  in  safe  order  and  conditio 
Nashville  R.  R.  v.  Howard  (Tenn.)  1096. 

In  an  action  against  street  railway  for 
juries  sustained  by  n  pa&senger,  owing  to  de 
in  track,  evidence  that  others  had  nearly  I  i 
injured  as  nlaintiff  was,  and  that  cars 
been  dernilea  at  the  iwint  where  the  acdi  i 
happenfed.  held  admissible.— Nashville  R.  E 
Howard  (Tenn.)  1008. 

In  su  (iciion  by  a  lussenger  for  injuries  f 
the  starting  of  a  train,  evidence  A«w  to  iai  : 


In  an  action  by  a  passenger  against  a  rail- 
road company  fCH*  personal  injuneSt  in  which 
the  petition  alleged  two  negligent  acts,  proof  of 
both  held  required  to  justify  a  recovery. — Wil- 
liams V.  OalTeston,  H.  &  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  45. 

In  an  action  for  Injuries  to  a  passenger 
alighting  from  a  freight  train,  evidence  held 
sufficient  to  justify  a  finding  that  defendant's 
brakeman  vras  negligent  in  caasing  plaintiff  to 
alight  under  the  circnmataticfla. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  t.  HufF  (Tex.  Civ.  App.) 
249. 

In  an  action  lor  injuries  to  a  passenger  on  a 
freight  train,  evidence  held  sufficient  to  warrant 
the  presumption  that  a  rule  prohibiting  carriage 
of  passengers  had  been  abrogated. — Missouri, 
K.  &  T.  Ry.  Oo.  of  Texas  v.  HufE  (Tex.  Oir. 
App.)  249. 

In  an  action  against  a  railway  company  for 
personal  injuries  to  a  passenger,  evidence  held 
to  warrant  an  instniction  as  to  plaintifF's 
acting  under  the  directions  of  defendant's  con- 
ductor.—San  Antonio  &  A.  P.  Ry.  Co.  v.  Tur- 
uey  (Tex.  Oir.  App.)  256. 

Whether  a  railway  company  was  guilty  of 
negligence  In  not  having  the  ditch  near  its 
depot  lighted  or  guarded,  and  in  failing  to  warn 
a  passenger,  who  fell  into  it,  was  for  the  Ju^. — 
San  Antonio  &  A.  F.  By.  Co.  t.  Tnrney  (Tex. 
Civ.  App.)  256. 

Instruction,  In  action  by  passenger  for  injury, 
as  to  degree  of  care  required  of  carrier,  held 
proper.— Slathew  v.  Wabash  R.  Co.  (Mo.  App.) 

Whether  fellow  passengers  were  smoking, 
drinking  whisky,  curing,  and  crowding  up 
ngiiinst  plaintiff's  wife  held  question  for  jury, 
iu  action  against  carrier  for  injuries  to  the  wife. 
-Texas  &  P.  By.  Co.  v.  Bratcber  (Tex.  Civ. 
App.)  531. 

In  nil  action  against  street  railway  company 
for  injuries  to  a  passenger,  instruction  on 
proximate  cause  held  proper.— Pelly  r.  Deniaon 
&  S.  Ry.  Co.  (Tex.  Civ.  App.)  642. 

In  an  action  for  injuries  to  a  passenger,  evi* 
dence  held  to  justify  the  submission  of  the  ques- 
tion as  to  whether  plaintiff  was  injured  by  the 
derailment  of  the  car,  which  occurred  m  a  part 
of  the  accident.— San  Antonio  Traction  Oo.  r. 
Williams  (Tex.  Civ.  App.)  877. 

A  passenger  is  not  precluded  from  alleging 
negligence  generally,  in  an  action  for  injuries, 
by  the  fa<.t  that  she  had  knowledge  of  the 
paiticnlar  act  of  negligence  causing  the  injury. 
—San  Antonio  Traction  Co.  v.  WiUianiB  (Tex. 
Civ.  App.)  977. 

In  an  action  for  injuries  to  a  passenger,  a  sec- 
ond nmended  petition,  alleging  negligence  gen- 
erally, held  not  defective  because  the  previous 
petition  had  Bpeci6ed  the  specific  negligence  re- 
lied on. — San  Antonio  Traction  Oo.  v.  Williams 
(Tex.  OIt.  App.)  877. 

5  9.    ^—  OoBtrllintorT     necllKenoe  of 

person  Injured. 

A  past<enger,  who  leaves  bis  seat  and  goes  to 
the  door  of  the  coach  as  the  train  is  slowiiif;  up 
to  st(it)  at  his  statiuD,  but  before  it  has  become 
-stationary,  is  not  negligent  per  no. — Chesapeake 

6  O.  Ry.  Co.  V.  Topping  (Ky.)  135. 

An  instruction  on  contributory  negligence  in 
passenger's  action  for  injuries  held  properly  re- 
fused as  inanpli cable  to  the  evidence. — Cincin- 
nati, N.  0.  &  T.  P.  Ry.  Co.  v.  Halcomb  (Ky.) 
205. 

Instruction  Arid  not  objectionable,  as  requir- 
ing verdict  against  street  car  company  for  io- 


pany's  duties  toward  passenger  sfter  aUsbtiog 
from  car  hdd  erroneous. — Lonisville  B^.  Ca  t, 
Meglemery  (Ky.)  217. 

That  passenger  was  negligent  in  leaving  t 
train  in  reliance  on  the  call  of  his  station  by 
the  trainmen  is  a  matter  of  defense.— Cos  v. 
Louisville  &  N.  B.  Co.  iKy.)  439. 

Passenger  who  leaves  his  seat  before  stoppinx 
of  train  cannot  recover  for  fall  resulting  from 
its  stoppage  in  nsaal  manner.- Illinois  Cent.  R. 
Go.  v.  ;^lly  (Ky.)  476. 

In  action  against  railroad  for  injaries  to 
passenger,  caused  by  a  fall  resulting  from  his 
leaving  bis  seat  before  the  train  stopped,  charse 
of  coutrlbntory  negligence  riioald  nave  bt«D 
given.— Illinois  Cent.  B.  Oo.  v.  Jolly  (Ky.)  4T& 

Whether  passenger  is  negligent  in  leavinx 
his  seat  and  standing  in  aisle  before  train  aopt 
is  question  for  jury. — Illinois  Cent.  B.  Co.  t. 
Jolly  (Ky.)  476. 

Passenger,  in  action  against  street  railway 
company  for  Injaries,  held  entitled  to  Instme- 
tion  that,  to  show  her  negligence,  there  must  be 
preponderance  of  evidence  that  she  attempted 
to  alight  before  car  stopped.— Kennedy  v.  St 
Louis  Transit  Co.  (Mo.  App.)  77. 

Where,  in  an  acticm  against  a  street  railway 
company  for  injuries  to  a  passenger,  there  wis 
no  plea  of  contributory  negligence,  there  was 
no  occasion  for  an  instruction  that  issue  of 
such  negligence  was  not  in  the  case.— Dnll^  v. 
St.  Lonis  Transit  Co.  (Mo.  App.)  831. 

Instruction  that  burden  of  proving  contrib- 
utory negligence  rests  on  defendant  held  not  er- 
ror, though  such  n^ligence.  if  shown  at  all, 
was  shown  by  plaintiff's  evidence  alone.— Ma- 
guire  V.  St  Louis  Transit  Oo.  (Mo.  App.)  83S. 

Whether  it  was  negligence  to  board  slowly 
moving  car  held  question  for  jury,  and  to  have 
been  properly  submitted. — Magnire  v.  St  Louis 
Transit  Co.  (Mo,  App.)  838. 

In  an  action  by  a  passenger  for  injuries 
from  starting  of  a  train,  evid«ice  heU  to  juB- 
tify  submission  to  jury  of  the  issiie  of  con- 
tributory negUgence.— Williams  t.  Oalvastoii,  H. 
&  S.  A.  Ry.  Go.  (Tex.  Civ.  App.)  4B. 

In  an  action  for  injuries  sustained  by  a  pas- 
sentier,  owing  to  the  negligent  starting  of  a 
train,  an  instruction  that,  if  the  endeavor  to 
off  the  train  eontribated  to  the  injiuT.  plaintiff 
could  not  recover,  htM  not  error. — WilUams  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
45. 

In  an  action  by  a  passenger  for  injuries  by 
the  negligent  starting  of  a  train,  an  instruction 
that,  if  plaintiff  was  guilty  of  negligence,  he 
could  not  recover,  held  not  error. — Williains  v. 
Galveston,  H.  &  8.  A.  By.  Go.  (Tex.  Oir.  App.) 
45. 

In  an  action  for  personal  injuries  allege  to 
have  beu  caused  while  attempting  to  slight 
from  a  train  because  of  fear  iA  a  collision,  a 
charge  on  the  subject  of  the  fear  required  to 
juF:lify  plaintiff  in  alightiue  ArM  nirt  erroneonn. 
—Williams  v.  Galveston.  H.  &  8.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  45. 

In  an  action  against  a  railway  company  fnr 
personal  injuries  to  a  passenger.  Aeld,  that  the 
question  of  whether  he  saw  or  should  have  seen 
a  guily  in  boarding  a  train  was  a  qnestion  for 
the  jury.— San  Antonio  &  A,  P.  Ry.  Go.  v. 
Turney  (Tex.  Civ.  App.)  256. 

In  an  action  against  street  imilway  for  in- 
juries to  a  passenger,  issue  of  discovered  peril 
held  not  rai5ced.— Pelly  t.  Denison  &  S.  Ky.  Cw. 
(Tex.  Civ.  App.)  542. 
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Southern  Ry.  Co.  ia  Kentacky  (Ky.)  470. 

{11.    VmM»^i^«Tm*  ^■ttwta. 

A  railroad  company  is  not  an  Insuper  of  lag- 
eage  taken  by  passengers  into  a  day  coach.— 
NnshTille.  0.  &  St  L.  &.  Co.  T.  LilUe  (Tenn.) 
1055. 

S  12.    Palace  can  and  aleepiBc  oars. 

Where  a  passenger  carried  a  valise  into  a 
sleeping  car,  and  on  retiring  placed  it  undN 
bis  berth,  the  railroad  company  was  an  insurer 
thereof.— Kashvllle.  C.  &  Bt-  L.  R.  Oo.  t.  LilUe 
(Tenn.)  1055. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  CERTIFIED  OR  RESERVED. 

For  determination  of  qnestions  of  law,  awe  "Ap- 
peal  and  Error,"  |  8. 

CATTLE. 

Se*  "Animals." 

CATTLE  GUARDS. 

Od  railroads,  see  "Railroads,**  |  4. 

CAUSE  OF  ACTION. 

See  "AeUoD";  "Attftdiioent,"  |  L 

CERTIFICATE. 

Certified  copies,  see  "Bvidence,"  {  9. 

Of  case  or  question  of  law  for  determination, 

see  "Appeal  and  Error,"  8  8. 
Of  dissent,  see  "Appeal  and  Error,"  {  2. 
To  bill  of  exceptions,  see  "Criminal  Law,"  |  20. 

CERTIORARI. 

Review  of  proceedings  before  Jastices  of  the 
peace,  see  ^'Justices  of  the  Peac^"  1 8. 

CHALLENGE. 

To  juror,  see  "Jvarj,"  |  4. 

CHAMPERTY  AND  MAINTENANCE 

A  conveyance  of  land  by  a  parchaser  thereof 
at  a  foreclosure  sale,  who  has  not  been  put 
into  possession  and  wtiile  the  land  is  in  posses- 
sion of  the  mortgagor's  heir,  is  champertoui 
and  Told.— Storall  t.  Haynes  (Ky.)  800. 

CHANCERY. 

See  *^iift7." 

CHANGE  OF  VENUE. 

Of  crfmlnal  prosecutions,  see  "Oriminal  Law," 
I  4. 

CHARACTER. 

Of  accnsed  in  criminal  prosecutions,  see  "Orim- 
inal Law,"  i  8. 
Of  witness,  see  "Witnesses,"  {  S. 
78  S.W.-73 


To  Ju^  In  criminal  prosecutions,  see  "Crim- 
inal Law,**  |  IB. 

.  CHARITIES. 

I  1.    OreatioiL,  cxlatenoa,  and  valldltj. 

Will  held  to  point  out  with  reasonable  certain- 
ty the  purpose  of  its  charity  and  the  bene- 
ficiaries thereof,  as  .Ky.  St  19i^  S  317,  re- 
quires.—Leak's  Heirs  t.  Leak's  Ez'r  (Ky.)  471. 

I  S.  OonstrvotioB,  adiolnietratlon,  and 

enforeement. 

In  a  suit  against  a  volaotary  religious  asso- 
ciation, fteld,  that  it  did  not  appear  tliat  there 
was  any  property  which  could  In  -equity  be 
subjected  to  plaintiff's  claim.— Methodist  E^ls- 
c^l  Cborch  Sooth  t.  Clifton  (Tex.  Civ.  App.) 

CHARTER. 

Of  municipal  corporation,  see  "Hnnidpal  Cor- 
porations," 1 1. 

CHATTEL  MORTGAGES. 

Admissibility  in  eridence,  see  "Bvldence,"  I  9. 

Oancellatlon  of,  in  action  br  trustee  in  bank- 
ruptcy, see  "Bankruptcy,"  S  2. 

Joinder  of  action  for  foreclosure  with  action  for 
conversion  of  mortgaged  goods,  see  "Action," 
1  2. 

i  1.   Requisites  and  Talldlty. 

A  mortgage  of  part  only  of  a  lot  of  cattle 
of  the  same  description  on  a  farm  held  good 
against  a  purchaser  from  the  mortgagor.— 
Sparks  t.  Deposit  Bank  of  Paris  (Ky.)  171. 

8  2.   Oonstrnetlon  and  operation. 

Evidence  held  sufficient  to  put  party  on  in- 
qairj  as  to  the  existence  of  a  mortgage  on  chat- 
tels at  the  time  he  caused  an  attachment  to  be 
levied  thereon.— Cassidy  v.  Willis  &  Connally 
(Tex.  Civ.  App.)  40. 

9  3.   Rights  and  remedies  of  eredltors. 

Mortgage  on  goods,  under  which  mortgagor 
sells  tbem  without  acconnting  for  proceeds, 
held  Toid  as  to  creditors.— Gee  T.  Van  Natta- 
Lynds  Drog  Co.  (Mo.  App.)  288. 

I  4.  Forecloenre. 

Chattel  mortgagee,  selHug  goods  at  private 
sale,  held  liable  for  loss,  if  goods  are  sold  for 
less  than  best  price  obtaiDable.^Flret  Mat. 
Bank  v.  Wright  (Mo.  App.)  680. 

CHEAT. 

See  "Prand." 

CHECKS. 

See  "Banks  and  Banking,**  |  % 

CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward";  "Infants";  "Parent  and  Child." 

Allowance  to  children  of  decedent,  see  "£kecu- 
tors  and  Administrat4W8i"  f  S. 

Care  required  of  railroads  as  to  children  on  or 
near  tracks,  see  "Railroads."  S  7. 

Contributory  negligence  of  children  injured  or 
killed  by  operation  of  railroad,  see  "Bail- 
roads,"  I  6. 

Imputed  negligence  of  parent,  see  "Negligence," 
t  3. 
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CIRCUIT  COURTS. 

■ 

CITATION. 

See  "Process." 

CITIES. 

See  "Mtmldpal  OorporatiUm*.** 

CITIZENS. 

See  "B«moT8l  of  Came*,'*  S  1. 

CIVIL  RIGHTS. 

Under  the  separate  coach  law  (Kj.  St.  1809. 
i%  795-801),  a  railroad  compaor  la  not  required 
to  carry  a  separate  coach,  or  have  Bepanite 
compartaieDts  for  white  ami  colored  passen- 
gers, with  a  freight  trniii,  caiT.vint:  a  comhini!- 
tion  car  used  as  cnboo'^c. — Lcjiiisville  &  N.  R. 
Co.  T.  Comiuon wealth  (Ivy.)  lUT. 

Indictment  acainst  a  railroad  for  d isi.' rim i na- 
tion between  the  white  and  colored  races  in 
famiehing  separate  coaches  therefor  held  in- 
sufficient, UQder  the  separate  coach  law  (K7. 
St.  1899.  §  TitG).— Louisville  ft  B.  Oo. 
Commonwealth  (Ky.)  167. 

An  Indictment  agaiut  a  nwro  hy  ft  srand 
jury  composed  of  wblte  men  not  inTftlld  on 
the  ground  of  aJlwdd  discrimination  af&inst 
the  negro  taoe^SfluUk  t.  State  (To.  Or.  APP-) 

CLAIM  AND  DEUVERY. 

See  •'ReiMii.'' 

CLAIMS. 

Against  estate  of  decedent,  see  "Exoontors  and 

Administrators,"  §  4. 
To  property  levied  on,  see  "Attnchnieut,"  §  2. 

CLASS  LEGISUTION. 
See  "GoBatitntlMuU  Zav.**  1 4. 

CLERKS  OF  COURTS. 

Acta  1888,  p.  U67.  c.  226.  S  44.  relating  to 
public  officers,  hOd  not  aoplicable  to  the  clerk 
of  the  Court  of  Appeals.— Chinn  v.  Shackelford 
(Ky.)  008. 

Collection  of  outstanding  fees  due  the  office 
of  clerk  of  the  Court  of  AppefilB,  and  applica- 
tion thereof  to  the  conduct  of  the  office,  held  to 
become  the  da^ot  a  nov  incumbent. — Ohinn 
V.  Sha<dnUicad  (KyO  9m, 

COIN. 

OoanterfeUlnc  see  **Ooaiit«EfBttiiic*'' 

COLUTERAL  AGREEMENT. 

Parol  erideneet  aae  "Bmrnet,"  1 10. 
COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  I  6. 

On  judgment  of  justice,  see  '  Joatices  vt  the 

Peace*"  i  2. 
On  tax  aale^  eee  "Taxation,"  1  9. 


•Ot  taxee,  aee^T^tloa.'*  1  & 

COLOR  OF  TITLE 

To  euBtain  adTerw  ponenira,  see  "AdverM 
Poeeession.'' 

COMMERCE 

OMriftye  of  goods  and  pasaraigm,  eee  Tl^ 

COMMISSIONERS. 

Power  of  governor  to  appoint,  see  "Stntes,"  1 1 

COMMISSION  MERCHANTS. 

See  "Factora." 

COMMISSIONS. 
Of  bnk»v  H*  •^Dnftan.**  t  L 

COMMON  CARRIERS. 

See  "Oanlm'* 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  5  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  §  6. 

COMPENSATION. 

For  property  taken  for  pobBe  OM,  set  "^W- 

nent  Domain."  g  1. 
Of  agent,  see  'Trincipal  and  Agent,"  S  2. 
Of  attorney,  see  "Attorney  and  CSient,"  1  2. 
Of  broker,  see  "Broken,"  1 1. 
Of  oOcM  ia  general,  see  *N>fflcer%''  |  % 

COMPETENCY. 

Of  evidence  In  cItU  actions,  see  *Vfltan^  |4. 
Of  experts  as  witnesses,  sea  '^Btidenee^*'  I  u. 
Of  juror,  Bee  "Jmr."  I  4. 
Ot  witnesaea  In  gaieMtl,  Me  ^WttneswC  1 1* 

C0MPU1NT. 

In  civil  actions,  see  'VleMdfag.*' 

In  criminal  prosecution,  tee  'Tndictmeat  tad 

Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

Agreement  by  an  insolvent  debtor  to  oWaia 
a  release  of  certain  prefer^ncea,  and  subseqiwot 
pro  rata  distribution  of  the  property,  ktld  t 
sufficient  consideration  for  a  release  of  the  debt- 
or frnm  liability. — McNealey  v.  Baldridge  (Mo. 
App.i  in;U. 

Failure  of  creditor  of  an  insolvent  to  rad 
an  instrument  releadng  tlie  latter  fran  aB  lii- 
bility  held  not  to  render  the  rdease  {neflectoL 
— McNealer      Baldridge  (Mo.  App.)  1031. 

Statements  made  to  a  creditor  of  an  iDSotrnt 

debtor  on  exomfinn  of  a  release  hrld  a  mer* 
expression  of  uiiiniuii,  not  oniitliu};  the  crediior 
to  avoid  the  release. — McNealey  t>  Baldridp 
(Uo.  Ap90  1081. 


COMPOUNDING  FELONY. 

Consideratioii  of  contract,  see  *X!oDtracts,"  1 1. 

COMPOUND  INTEREST. 

S«e  **Iiitere8t,"  $  2. 

On  price  of  gdods  sold,  see  "Sales,"  |  2. 

COMPROMISE  AND  SETTLEMENT. 

»ee  "Compositions  with  Oedltors";  "Release." 
A.diniB8ibility  of  offer  ot,  aa  admission,  see  "Bri- 

dence,"  f  6. 
As  consideration  of  contract,  see  "Contracts," 

Kffect  of  compromise  client  on  right  of  at 
tom^  to  fees,  see  ''Attorney  and  Client,"  S  2. 

Piaintiff*!*  payment  of  a  draft  for  advance- 
ments, in  the  absence  of  a  statement  which  de- 
fendant agreed  to  attach  to  the  drafts,  held  not 
to  constitute  a  settlenaent,  precluding  plaintiff 
from  recoTerins  OTercharsen.— D.  Sullivan  & 
<:o.  T.  Owens  (Tex.  GIt.  App.)  373. 

COMPUTATION. 

Of  Interest,  see  "Interest,"  {  2. 
Of  period  of  UmitatlMi,  see  "Imitation  of  Ac- 
tions," S  2. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCEALMENT. 

KfTert  on  limitation,  see  "limitation  of  Ac- 
tions," I  2. 

CONCLUSION. 

Of  witness,  see  "ETidence,"  i  11. 

CONDEMNATION. 

Taking  property  tor  public  use,  see  "Eminent 
Domain." 

CONDITIONS. 

In  insurance  policies,  see  "Insnrance,"  Sfi  7,  8. 
In  mortRaBes,  see  "Mortgages,"  §  6. 
In  aabacriptions  in  aid  of  railroads,  see  "Bail- 
roads,"  S  2. 

CONFESSION. 

Admissibility    in    evidence,    see  "Criminal 

Law,"  fi  0. 
Instmctions,  see  "Criminal  Law,"  |  lEk 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commanlcatlons,  see  "Wit- 
nesses." S  1. 

Of  parties  to  contract  or  conveyance,  see 
"Brandulent  Conveyances,"  |  1. 

CONFLICT  OF  LAWS. 

Aa  to  employer's  liability  for  Injuries  to  em- 
ploye, see  "Master  and  Servant,*'  8  2. 

As  to  insurance,  see  "Insurance,"  SS  4,  6. 

As  to  liability  of  telegraph  companies  for  delay 
in  delivery  of  messages,  see  "Telegraphs  and 
Td^hMiea,"  |  2. 


CONSIDERATION. 

For  composition  agreement,  see  "Compositions 

with  Creditiws." 
Of  hill  of  exchange  or  promissory  note,  see 

"Bills  and  Notea,"  |$  1,  2. 
Of  contract,  see  "Contracts,"  |  1. 
Of    fraudulent   conveyance,  see  "Fraudulent 

Conveyances,"  S  1. 
Parol  evidence,  see  "Eh'idence,"  i  10. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  corporations,  see  "CorporatiniB,"  |  B. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  S  6* 

CONSTITUTIONAL  LAW. 

Protection  of  dvU  rights,  see  "avli  Bights." 

Provisiont  relaUng  to  particular  aubjeets. 

See  "Bankruptcy,"  8  1;  "Bills  and  Notes,"  { 
2;  "Elettions'':  "Intosicating  Liquors,"  §  2; 
"Jury,"  8  1;  "Licenses,"  8  1;  "Taxation,"  §  2. 

Appointment  of  atate  commiaalonerB  and  offl- 
cera,  see  "States,"  {  1. 

Indictment  for  bribery,  see  "Bribei7." 

Officers'  salaries,  see  "Officers,"  {  2. 

Punishment  for  second  conviction,  see  "Qrim- 
inal  Law,"  8  23. 

Right  of  accused  to  confront  witnesses,  see 
'THomieide,"  8  4. 

Special  or  local  laws,  see  "Statutes,"  8  1. 

Strike  injunction  as  trenching  on  criminal  Ju- 
risdiction, see  "Injunction,"  {  2. 

Subjects  and  titles  of  statutes,  see  "Statutes," 

I  1.  Oonatrnetioiii  opftrstloB,  amd  an- 
foroememt  of  eoBitltvnonal  pro- 
vislona. 

Expert  testimony  held  not  admissible  to  prove 
a  pohce  regulation  to  preserve  health  and  safety 
of  employ^  was  not  necessary. — State  v.  Cant- 
well  (Mo.  Sup.)  669. 

The  provision  of  Acts  1899,  p.  382,  amending 
Const,  art.  2,  §  28,  relating  to  unanimity  re- 
quired of  jurors,  held  self-executing,  in  so  far 
aa  it  applied  to  grand  Juries  and  Juries  in 
courts  of  record  in  civil  cases,  but  not  self- 
executing  as  applicable  to  Juries  in  courts  not 
of  record.— Sharp  v.  Nationial  Biscuit  Ob.  (Mo. 
Sup.)  787. 

Acquiescence  in  the  exercise  of  powers  under 
unconstitutional  legislation,  though  continued 
for  any  length  of  time,  cannot  legalize  snch  ex- 
ercise of  power,  when  clearly  usurped.  —  Ex 
parte  Heyman  (Tex.  Cr.  App.)  S49. 

8  S.  DtfltribntloB  of  KOTttVBmental  pow- 
er* and  ftmotlani. 

The  conrt,  by  granting  an  injunction  restrain- 
ing  ticket  brokers  from  buying  and  selling  non- 
transferable railroad  tickets,  does  not  infringe 
on  the  powers  of  the  Legislature. — Schubach  v. 
McDonald  (Mo.  Sap.)  1020:  Hirt  v.  Kinealv, 
Id.;  Leonard  r.  Fisher,  Id.;  Schubach  v.  Hough, 
Id.:  Steiner  v.  Wood,  Id.;  Wassennan  &  Co. 
V.  Hough,  Id. 

Acts  2Tth  Leg.  p.  262,  attempting  to  fix  the 
place  of  sale  of  intoxicating  liquors  within  lo- 


isBnrance  eompaniea  as  evidence,  had  to  es- 
tablish a  rule  of  evidence  only,  and  not  iuvalid 
as  interfering  with  contract  rights.— Honciker 
V.  Supreme  Lodge  K.  P.  (Ky.)  201. 

i  4.    PrlTlleBes  or  ImmnnltleB,  ajid  class 
lesislatloB. 

Act  March  28;  1901  (Laws  1901,  p.  211), 
regolating  hoars  of  employment  in  mines,  held 
not  speciai  or  class  legislation.— State  t.  Cant- 
weU  (Mo.  Sop.)  560. 

S  5.   Ihia  pMHMSs  of  Iftw. 

Constitutional  proTision  as  to  dae  process  of 
law  does  not  prevent  Legialature  from  enacting 
statute  like  Act  Feb.  13,  1809  (Acts  1899.  p. 
11),  providing  for  snmmary  destruction  of  liq- 
uor withoat  jury  trial.— Kirkland  v.  State 
(Ark.)  770. 

The  fact  that  Acts  1901.  p.  27.  establishing 
a  drainage  district  for  the  purpose  of  maintain- 
ing a  particular  levee,  does  not  provide  for 
the  interested  party  to  have  a  day  in  court,  does 
not  violate  Const.  U.  S.  Amend.  14,  S  1.  pro- 
viding that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law.—St.  Louis 
Southwestern  By.  Co.  v.  Grayson  (Ark.)  777. 

CONTEMPT. 

Refusing  to  be  sworn  as  witness,  see  **Wit- 
nesses,"  f  2. 

CONTEST. 

Of  election,  see  "Blectiona,"  |  2. 
Of  wiU.  see  "WUls."  |  8. 

CONTINUANCE. 

Affidavit  for  ss  deposition,  see  "Depositions." 
HnrmlesB  error  in  rulings  on  motions  for,  see 

"Criminal  Law,"  {  22. 
In  criminal  prosecution,  see  "Criminal  Law," 

8  11. 

Refusal  of,  as  ground  for  new  trial  in  criminal 
prosecution,  see  "Criminal  I^w,"  (  16. 

Review  of  denial  of,  as  dependent  on  presen- 
tation of  grounds  of  review  in  lecord,  we 
"Criminal  Law."  S  20. 


CONTRACTS, 

Afrreements   within   statute   of   frauds,  we 

"Frauds,  Statute  of." 
Alterstion,  see  "Alteration  of  Instruments," 
Afiuignment,  see  "Assignments." 
Impairing  obligation,  see  "Constitutional  Law," 

8  3. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operntion  and  effect  of  gaming  laws,  see 
"Oaming,"  §  1. 

Operation  and  effect  of  usury  laws,  see 
^•Usury,"  S  1. 

Parol  or  extrinsic  evidence,  see  "Evidence"  S 
10. 

Specific  performance,  see  "Specific  Perform- 
ance." 

SubroKStlon  to  rif^hts  or  remedies  of  creditors, 
see  Subrogation." 

Contracts  ^tparllcular  classes  q/" parties. 

See  "Attorney  and  Client.'*  S  2;  "Carriers,"  §S 
2,  5,  7:  "t'orp orations,"  §  4;  ''Husband  and 
"Wife/'  §  3;  "ilaster  and  Servant";  "Muuie- 
ipal  Corporations."  §S  4,  5,  9;  "Prinripa)  and 
A|ent,"  f  3;  "iScbools  and  School  Districts," 

Uairicd  women,  see  "Husband  and  Wife*"  14, 


Making  bequest  or  devise,  see  "Wills,"  I  1. 
Transportation  of  goods,  see  **Oarria^"  t  2. 
Transportation  of  passengers,  see  "Carriers," 
I  5, 

PnrttctUoT  classes  of  express  contracts. 

See  "Bailment";  "Bills  aad  Xolca";  "Inwr- 
ance";  "Ijens";  "Partnership";  "Rewards"; 
"Subscriptions.** 

Agency,  see  "Principal  and  Agent." 

Bills  of  lading,  see  ^'Carriers,"  §  2. 

Employment,  see  "Master  and  Servant." 

Leases,  see  'landlord  and  TeoanL" 

Marrian  settlements,  see  "Unsband  and 
Wife.^'  i  2. 

Mutual  benefit  Insurance,  see  "Insurance,"  i 

14. 

Sales  of  personalty,  see  "Sales." 

Sales  of  real^,  see  "Vendor  and  Pordiaser." 

Suretyship,  see  "Principal  and  Surety." 

Particular  clatses  of  implied  contraeu. 

See  "Contribution";  "Work  and  Labor." 

Particular  modes  of  dlscharoing  contracts. 

See  "Compromise  and  Settlement";  "Release." 

S  1.  Requisites  and  TaUdity. 

A  promise,  after  the  making  of  a  contract  "f 
pale,  to  pay  more  than  provided  therein,  hii: 
without  consideration.  —  Howard  v.  McNeil 
(Ky.)  142. 

An  agreement  by  which  a  note  Is  transferred 

to  the  payor,  to  be  canceled,  in  ctmsideratioa 
of  the  compounding  of  a  felony,  is  void. — Biiih- 
op  v.  Matney  (Ky.)  856. 

An  agreement  bctn-een  a  debtor  and  some  of 
his  creditors  heid  supported  by  a  sufficient  con- 
sideration.—  Cumberland  Valley  Bauk's  As- 
signee V.  CItisens*  Nat  Bank  (Ky.)  889. 

Mortgagor's  promise  to  pay  amoaot  found 
due  on  settlement  held  no  consideration  for 
mortfragee's  agreement  to  release  mortgage  lien. 
-Watts  T.  Parks  (Ky.)  1126. 

Contract  between  printers  and  newspaper 
publishers  to  bid  only  the  maximum  rate  alkiw- 
ed  by  law  ou  public  work  held  unlawfoL — 
Paidieton  v.  Aabury  (Mo.  App.)  651. 

Breach  of  contract  between  printers  and  uews- 
paper  publishers  to  hid  only  the  maximum  rate 
allowed  by  law  on  public  work  held  to  pive 
party  thereto  no  standing  in  court.— Pendleton 
V.  Asbur^  (Mo.  App.)  601. 

Compromise  of  suit  to  recover  defendant's 
homestead  under  void  claim  heid  safllrient  con- 
sideration for  promissory  notes.— Peasle*  t. 
Walker  (Tei.  Civ.  App.)  980. 

g  2.    Constrvotion  and  opavation. 

In  action  by  owner  on  building  contract,  hfid, 
that  the  parties  were  bound  by  the  speciQcationft 
under  which  the  work  was  done. — Snoqualmi 
Reslty  Co.  v.  Moynihan  (Mo.  Sup.)  1014. 

In  action  on  building  contract,  the  phrsfse 
"San  Domingo  mabogaiiv"  In  the  contract  kild 
to  have  meant  any  good  figured  mahogany  of 
the  density  of  that  grown  m  San  Domingo. — 
Snoqualnii  Realty  Co.  t.  Moynihan  (Mo.  bop.) 
1014. 

In  action  on  a  building  contractor's  bond,  eri- 
dence  was  admissible  to  show  that  the  phrase 
"San  Domingo  mahogany"  was  a  trade  term, 
meaning  a  good  figured  mahogany  equal  in 
density  to  the  San  Domingo  variety. — SuoqnsJ- 
mi  Realty  Co.  v.  Moynitian  (Mo.  Sup.)  1014. 

Where  defendant  assumed  all  the  policies  of 
another  insurance  company  by  which  plaintiff 
was  insured,  iriaintiff  mm  entitled  to  sue 
fcuduut  in  tiis  own  name  to  recover  a  loi^-t  for 
wbidi  defendant  was  liable  under  such  cuatnu.t 


of  BBSQinption.— Raoba  t.  Traden'  Fire  Ins.  Co. 

(Tenn.)  So. 

A  contract  for  partaring  and  feeding  plain- 
tiff's cattle  construed. — Buddph  t.  Sneed  (Tex. 
Civ.  App.)  1001. 

A  stipulation  in  a  contract  for  pasturing  and 
feeding  cattle  held  to  aathorize  a  recovery  by 
the  ownor'  for  feed  furnished  by  bim,  on  a  fail- 
ure to  Bupplr  the  same.  —  Rudolph  t.  Sneed 
(Tex.  OiT.  App.)  1001. 

I  3.    Ferforaaaao*  or  bveaoB. 

The  levy  of  an  attachment  by  a  creditor  on 
property  of  his  debtor  held  not  to  release  other 
creditors  from  their  prior  agreement  with  the 
debtor.— Cumberland  Valley  Bank's  AsBignee  t. 
CitiEenar  Nat  Bank  (Ky.)  889. 

Under  a  contract  whereby  plaintiff  vaa  to  be 
reimbursed  for  paying  defendant's  debt  tur  tim- 
ber from  defendant's  land,  defendant  held  not 
entitled  to  credit  for  timber  not  removed.— 
Bennett  t.  Byan  (Ky.)  892. 

In  action  by  owner  against  building  contract- 
or on  his  bond,  claim  of  defendant  for  mate- 
rials, improperly  rejected  by  plaintiff  In  doing 
over  work  that  had  been  done  under  the  con- 
tract, held  properly  disallowed.  —  Snoqualmi 
Realty  Co,  v.  Moyniban  (Mo.  Sup.)  1014. 


CORAM  NOBIS. 

Wilt  of  error  coram  notHS,  see  "Judgment,** 
f  S. 


CONTRADICTION. 

Of  record,  see  "Anneal  and  Error,"  H  H,  12. 
Of  witneaa,  see  "Witneasea,"  }  8. 

CONTRIBUTION. 

Among  co-tenants,  see  "Tenancy  in  Common," 
S  1- 

Promisea  to  contribute,  see  "SubscriptioQB." 

Evidence  held  insufficient  to  show  defendants 
joint  tort-feasors  with  plaintiff  in  attachment 
proceedinga,  so  as  to  entitle  bim  to  contribu- 
tion from  them  to  recover  amount  of  Judgment 
for  damages  rendered  against  him. — ^Paddock- 
Hawlc?  Iron  Co.  v.  Rice  (Mo.  Sup.)  634. 

Stipulations  filed  by  attaching  creditora  in 
their  individual  suits  held  not  a  ratilicetion  of 
trespass  committed  by  the  other  attaching  cred- 
itors.—Paddock-Hawley  Iron  Co.  V.  Rice  (Mo. 
Sup.)  694. 

Rev.  St.  1899,  8  2870,  relating  to  contribotion 
between  tort-feasors,  held  not  to  authorize  con- 
tribution, where  there  was  no  concert  of  action 
among  them.- Paddock-Uawkv  Iron  Co.  v. 
Rice  ^o.  Sap.)  634. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Kegligence,"  $8  3,  4. 

Of  passenger,  see  "Carriers,"  8  9. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  88  5-Y. 

Of  person  injured  hy  operation  of  street  rail- 
road, see  "Street  Railroads,"      1,  2. 

Of  servant,  see  "Master  and  Servant,"  88  7*  8. 

Of  traveler  on  street,  see  "Munldpal  Corpora- 
tions," I  8. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "TruBts,'*  8  1- 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Conveyances  of  particular  ajxotes  of  jmxperty. 

See  "Easements,"  §  1;  "Homestead,"  8  2. 

PoTticuIar  cla$$e$  of  conveyaruxB. 

See  "Assignments":  "Assignments  for  Benefit 
of  Creditors";  "Cnattel  Mortgages";  "Deeds"; 
"Mortgagee." 


CORPORATIONS. 

CitiK«iship  for  purpose  of  federal  jurisdiction, 
see  "Removal  of  Causes,"  §  1. 

Liability  for  deceit  in  sale  of  corporate  shares, 
see  '^-raud,"  8  2.  . 

Mandamus,  see  "Mandamua,"  8  !• 

Necessity  of  service  of  amended  petition  alleg- 
ing cause  of  action  against  partnership  where 
original  petition  set  up  cause  of  action  against 
corporation,  see  "Process,"  8  1. 
I  Taxation  of  corporations  and  corporate  prop- 
.    erty,  see  "Taxation,"  S8  2,  3. 

Portfou/or  olawet  ciT  eofTKmntloiw. 
See  "Municipal  Corporations" ;  "Railroads." 
'  Banks,  see  "Banks  and  Banlcing,"  8  !• 
'  Insurance  companies,  see  "Insurance." 
I  Telegraph  and  telephone  companies,  Bee  "Tele- 
!    graphs  and  Telephones." 
,  Turnpike  companies,  see  "Tumpikea  and  Toll 
;    Roads,"  8  1. 

,  Water  companies,  see  "Waters    and  Water 
Courses,"  1  2. 

8  1>    Corporate  name,  seal,  domicile,  by- 
laws, and  records. 

A  change  of  a  corporation's  name  does  not  ex- 
onerate it  from  liabilities  previously  created.  If 
it  is  substantially  the  same  concern. — ^Wilhite  v. 
Convent  of  Good  Shepherd  (Ky.)  138. 

8  2.   Capital,  stoek,  and  dividend*. 

Validity  of  cancellation  of  subscription  for 
stock  of  a  corporation  whose  chief  office  is  in 
the  state  held  governed  by  laws  of  the  state. 
— Scottifih  Security  Cc's  Receiver  v.  Starks 
(Ky.)  455. 

Release  from  liability  on  written  subscrip- 
tion for  stock  held  valid,  though  in  parol. — 
i  Scottish  Security  Co.'s  Receiver  v.  Starks  ^y.) 
455. 

8  3.    Members  and  stookbolders* 

'    Stockholders  held  not  authorised  to  employ 
attorney   to  represent  corporation.— Breathitt 
I  Coat,  Iron  &  Lumber  Co.  v.  Gregory  (Ky.)  148. 

I    Release  of  snbscriiption  for  stock  by  unani- 
mous consent  of  the  other  subscribers  htid 
.  valid.— Scottish    Security    Co. 'a   Receiver  v. 

Starks  (Ky.)  455. 

i  Members  of  an  insolvent  corporation  held  lia- 
ble as  partners. — Hyatt  v.  Van  Riper  Qio.  App.) 
1043. 

Ad  allegation  in  a  petition  against  the  mem- 
bers of  an  insolvent  corporation,  seeking  to  re- 
cover fleainst  them  as  partners,  held  to  state  a 
cause  of  action  supporting  the  judgment. — 
Hyatt  V.  Van  Riper  (Mo.  App.)  1043. 

8  4.    Corporate  powers  and  liabilitiea, 

Coupon  bonds  of  a  corporation  in  the  bands  of 
an  assignee  held  subject  to  prior  equitiea.- 
(Georgetown  Water  Co.  v.  Fidelity  Trust  & 
Safety  Vault  Co.  (Ky.)  118;  Mmtgomery  v. 
Same,  Id. 

On  foreclosure  of  mortgage  securing  corpora- 
tion bonds,  one  holding  bonds  as  security  held 
entitled  to  payment  of  entire  claim,  though  pro- 
ceeds of  his  bonds  are  insufficient. — George- 
town Water  Co.  v.  Fidelity  Trust  &  Safety 
Vault  Co.  (Ky.)  113;  Montgomery  v.  Same,  Id. 

Persons  holding  corporation  bonds  held  enti- 
tled to  share  in  their  proceeds  in  proportion  to 
the  number  of  bonds,  and  not  to  tne  claims  se- 
cured.—Georgetown  Water  Ca  v.  FideliQr  Trust 
&  Safety  Vault  Co.  (Ky.)  IIS;  Montgomery  v. 
Same,  Id. 

Assignment  of  corporation  bond  as  security 
by  cue  having  no  title  to  it  held  an  assignment 
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Pnrcfaaser  of  mortgaged  property  held  entitled 
on  foreclosure  to  compensation  for  bettermenta 
which  may  be  removed  without  injuring  free- 
hold.—Georgetown  Water  Co.  v.  Fidelity  Trust 
&  Safety  Vault  Co.  (Ky.)  113;  Montgomery  v. 
Same,  Id. 

Where,  In  an  action  againat  an  alleged  corpo- 
ration, its  incorporation  is  denied  in  the  answer, 
and  there  is  no  proof  of  its  corporate  capacity, 
n  judgment  for  plaintiff  is  a  nullity.— Pike, 
Morgan  &  Co.  v.  Wathen  (Ky.)  137. 

Action  against  corporation  by  former  name 
ield  not  defeated  by  change  of  name,  without 
change  of  membership.— Wllhlte  T.  Convent  of 
Good  Shepherd  (Ky.)  138. 

Sheriffs  return  of  service  of  process  on  a  cor- 
poffttion  should  not  be  qiinshed,  because  it  is 
not  correctly  named,  on  affidavit  which  does  not 
show  the  true  name. — Wilbite  t.  Convent  of 
Good  Shepherd  (Ky.)  138. 

On  petition  againat  a  corporation  and  answer 
alleging  that  it  had  not  been  organized  till  after 
the  acts  alleged,  plaintiff  held  entitled  to  judg- 
ment on  the  face  of  pleadings.— Wilbite  v.  Con- 
vent of  Good  Shepherd  (Ky.)  13a 

Corporation  held  to  have  no  greater  privilege 
or  right  tjian  a  natural  person  to  maintain  a 
nuisance.  In  the  absence  of  anything  in  its  char- 
ter expressly  granting  it  such  right. — Powell  v. 
Brookfield  Pressed  Brick  &  Tile  Mfg.  C!o.  (Mo. 
App.)  046. 

Acta  of  a  corporation  subsequent  to  the  execu- 
tion of  a  deed  of  trust  in  its  behalf  by  its  presi- 
dent hfid  to  constitute  a  ratification  of  his  act. 
—Clark  T.  Elmendorf  (Tex.  Civ.  App.)  588. 

I  5.  Consolidation. 

A  corporation  succeeding  another  held  liable 
on  a  bond  executed  by  its  predecessor. — Haony 
V.  National  Surety  Go.  QAo.  App.)  69. 

CORRECTION. 

Of  judgment,  see  ".Tudgment,"  |  3. 
Of  record  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  §§  11.  12. 

CORROBORATION. 

Of  accomplices,  see  "Criminal  Law,"  |  8. 
Of  witness  in  general,  see  "Witneases,"  |  8. 

COSTS. 

Action  on  lost  bond  for  costs,  see  "Lost  Instru- 
ments." 

Objections  to  taxation  of  costs  for  purpose  of 
review,  see  "Appeal  and  Error,"  S 

i  1.   Kature,   sronnda,   and   extent  of 
right  In  ceneral. 

In  an  action  for  conversion,  defendant  was 
uot  entitled  to  recover  costs,  though  plaintiff's 
recovery  was  only  for  $47  damages.- Black  v. 
Golden  (Mo.  App.)  301. 

A  successful  plaintiff  should  not  be  charged 
with  the  costs  up  to  the  tiling  of  an  amended 
petition  which  does  not  change  the  cause  of 
action.— Keas  v.  Gordy  (Tes.  Civ.  App.)  385. 

I  X.   SeonritT  tor  payment. 

Parties  executing  bond  for  costs  held  estop- 
ped to  deny  it  was  given  in  an  action,  though 
the  name  of  city,  a  nominal  party,  was  omit- 
ted from  title  given.— McGee  t.  Smith  (Mo. 
App.)  305. 

Bond  for  costs  h^d  admisrible  In  evidence  In 
action  on  it,  notwithstanding  the  omission  of 
the  name  of  a  city,  a  nominal  party,  from  the 


enter  judgment  against  the  sureties  od  tiic 
bond  for  CMts.— Jordan  T.  Vaughn  (Mo.  App.) 

3ia. 

CO-TENANCY. 

Sea  'TTensncy  In  Common.** 

COUNCIL 

See  "Municipal  Oorporatlons,**  |  2. 

COUNTERCLAIM. 

See  "Set-Off  and  Ckiunterclaim.'' 

COUNTERFEITING. 

See  'Torgery." 

Under  Pen.  Code  1901,  arts.  557.  559,  561. 
held,  that  one  mav  be  convicted  of  passing  a 
counterfeit  coin  woo  passes  as  a  dime  a  c-ent 
covered  with  a  wnsh,  ta  give  it  the  color  of  a 
dime.— Glass  v.  State  (Tex.  Cr.  App.)  1068. 

COUNTIES. 

Acquisition  of  turnpike  by,  see  "Tnmpikee  and 

Toll  Roads."  S  I- 
Enforcement  of  claim  against  railroad  cmn- 

pany,  see  "Railroada,"  §  1. 
LiabiUty  for  expenses  incuned  by  board  of 

health,  see  "Health,"  |1. 

9  1.   Oreatlon,  alteration,  eztatonoo*  and 
polltloal  f  nsotioBs. 

On  the  issue  as  to  the  date  of  the  organizn- 
tion  of  a  county,  evidence  that  the  couimi-^- 
sioners'  court  provided  in  a  certain  year  thai 
the  transcript  of  the  surveyor's  records  of  a 
land  district  be  placed  in  the  custody  of  the 
county  surveyor  was  immaterial.— McCaleb  v. 
Rector  (Tex.  GIt.  App.)  fifift. 

8  2.    Fiscal   manacement.   pnbUe  debt, 
seonrltles.  and  tazaUon. 

Vote  on  proposition  to  purchase  turnpike  held, 
under  Const.  |  157,  to  authorize  county  to  in- 
cur future  indebtedness,  but  not  to  authoriw 
bond  issue,  under  Ky.  St.  1903,  i  4i48b,  subsec 
9.— Bardstown  &  L.  Turnpike  Co.  v.  NelSMi 
CouDtr  (Ky.)  851. 

COUNTY  COURTS. 

See  "Courts,"  S  8. 

COURTS. 

Binding  effect  on  state  court  of  providons  of 
bankruptcy  act  relating  to  diasoluUon  of 
liens,  see  "Bankruptcy,"  I  1. 

(!^lerks,  see  "Clerks  of  Courta." 

Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  fi  2. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Powers,  as  to  grintiug  new  trial,  see  "New 
Trial,''  S  1. 

Powers  as  to  supplying  missing  records,  see 

"Records." 

Province  of  court  and  Jury,  see  "Trial,"  f  7. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 

Juriadiciion  of  particular  aetiom,  prooaeduv** 

or  aubjeett. 
See  "Criminal  Law,"  |  8. 

Appeal  in  tax  assessment  proceedings,  aee 
"Taxation,"  I  5. 


Schubadi  T.  McDonald  (Mo.  Sup.)  1020;  Hirt 
-v.  Kineahr,  Id.;  Leonard  t.  Fisher,  Id.;  Schn- 
bach  T.  Hongh,  Idj  Steiner  t.  Wood,  Id.;  Was- 
scrmau  &  Co.  t.  Hough,  Id. 

Jurisdiction  over  subject-matter  cannot  be  ob- 
tained bj  consent— Mercer  t.  Wood  (Tex.  OIt. 
App.)  IS. 

ff  St    Eatabllslunentt    oq-anisatloBt  and 
pmevdare  in  general. 

Refusal  to  adopt  another  state's  conatraction 
of  a  life  policy  made  in  this  state  held  not  a  fail- 
ure to  give  its  laws  full  faith  and  credit.— 
Washington  Life  Ins.  Co.  v.  Glover  (Ky.)  140. 

An  adjonmment  of  a  special  term,  called  un- 
der BeT.  St.  1890,  S8  IttOu,  1606,  held  not  to 
a^oum  an  adjourned  term  of  the  regular  term. 
--State  T.  Biddle  (Mo.  Sup.)  606. 

i  3.  Cmirta  fif  Uastted  or  imf erior  Jvris- 

diotlon. 

Under  Ky.  St.  1903,  S  1840,  fiscal  court  held 
not  to  have  juri(>dictioQ  to  determine  question  ot 
turniiike  compau's  abandonment  of  road.— 
Bardstown  &  L.  Tnrnpike  Co.  t.  Nelson  County 
(Kj.)  851. 

Where,  in  an  action  in  the  county  court,  de- 
fendant by  cross-action  set  np  a  claim  against 
plaintiff  for  an  amonnt  exceeding  the  jurisdic- 
tion of  the  conrt,  such  cross-action  sboald  have 
been  disnoisfied.- D.  liSulliTan  &  Co.  T.  Owens 
<Tex.  Civ.  App.)  373. 

'^'hether  the  amount  in  controversy  is  within 
the  jurisdiction  of  the  county  court  ia  to  be 
determined  by  the  amount  pot  in  controversy 
by  the  plaintiff. — Standefer  t.  Aultman  &  Tay- 
lor Bladilnery  Oo.  (Tex.  Civ.  App.)  552. 

The  county  court  has  jurisdiction  to  cancel 
an  indebtedness,  evidenced  by  a  note  secured  by 
a  vendor's  lieu  the  amount  of  which  is  within 
its  jurisdiction.— Holllfl  t.  Finks  C^ex.  Civ. 
App.)  555. 

Action  to  recover  pnrehaie  money  paid  for 
land  and  to  cancel  indebtedness  held  not  to 
directly  involve  title  to  land,  and  within  juris- 
diction of  county  court^HoIUs  t.  Finks  (Tex. 
Civ.  App.)  555. 

f  4.    Oovrts  of  appellate  iuriedietioii. 

An  order  denying  a  motion  to  quash  an  exe- 
cution on  a  judgment  for  tax^  against  a  minor 
held  not  appealable  directly  to  the  Supreme 
Court.— State  ei  rel.  Flentge  v.  Gawronslu  (Mo. 
Sap.)  807. 

Only  $4,6(X>  having  been  sued  for  nnd  recov- 
ered &  an  action  nnder  Rev.  St.  1S09,  §  2Stl4, 
tbat  is  the  amount  in  dispute,^  as  regards  appel- 
late jurisdiction.— Marsh  v.  Ivansas  City  South- 
ern By.  Co.  0^0.  App.)  284. 

Where  a  decree  appealed  from  to  the  Court 
of  Appeals  finds  that  pInintifE  is  entitled  to 
stock  of  the  par  value  of  ^20,()00,  and  adjudges 
the  delivery  thereof  the  cause  will  be  certified 
to  the  Supreme  Cobrt, — Dennison  t.  Eeasbey 
(Mo.  App.)  1041., 

The  Conrt  of  Civil  Appeals  Is  not  required  to 
file  tlie  testimony  on  any  given  point,  but  only 
itx  onndnsions  as  to  what  facts  bave  been  es< 
taliliMlipd.— Galveston,  II.  &  S.  A.  Ry.  Co.  t. 
Cloyd  (Tex.  Civ.  App.)  43. 

COURTS  OF  APPEALS. 

Appellate  jurisdiction,  see  "Appeal  and  Er- 
ror," I  2;  "Oonrta,"  |  4;  "Criminal  Law."  S 
18. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  i  8. 


CREDIBILITY. 

Of  witness,  see  "Witnesses,"  S  8. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptt^";  "OconpositioDs  with  Credi- 
tors"; "Fraudulent  Conveyances.** 

Of  testator,  see  "Wills,"  |  6. 

Remedies  against  surety,  see  "Principal  and 
Surety,"  S  3. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
"Chattel  Mortgages,"  |  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conTeyances, 
see  "Frandnlent  Conveyances,"  ft  2. 

CRIMINAL  LAW. 

See  •"Jury";  ••Witnesses." 

Bail,  see  "Bail."  «  1. 

Grand  jury,  see  "Grand  Jury.** 

Indictment,  information,  or  complaint,  see  **In- 

(Uctment  and  Information." 
Necessity  that  authority  of  jndxe  to  preside 

affirmatively  appear  in  criminal  prosecutions, 

see  "Judges,"  i  2. 
Rewards   for  apprehendon  of  criminals,  see 

"Rewards." 

Trial  of  accused  before  special  or  substttnte 
Judge,  see  "Judges,"  §  2. 

Offenset  by  particular  clcu$e»  ofpartia. 

See  "Infants,"  i  1;  "Railroads,"  |  4. 

ParttculOT  offense*. 

See  "Abduction";  "Assault  and  Battery,"  I  1; 
"Breach  of  the  Peace";  "Bribery";  **Bur- 
glary";  "Counterfeiting";  "Disturbance  of 
Public  Assemblage";  "Escape";  "Porgerr"; 
"Homicide";  "Larceny";  "Libel  and  Slan- 
der," S  1;  "JPerJury";  "Rape";  "Robbery." 

Carrying  concealed  weapons,  see  "Weapons." 

Taking  up  and  using  estray,  see  "Animate." 

Violation  of  license  laws,  see  "licenses,"  |  1. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors." SS  5,  6. 

{  1.   Ifatnre  and  elements  of  erfaaa  amd 
defenses  la  general. 

Pen.  Code  1805.  art.  46,  excusing  a  person 
for  a  crime  couunitted  nuder  mistake  of  fact. 
held  to  apply  to  a  prosecution  for  -riolating  a 
local  option  law.— Patrick  t.  State  (Tex.  Cr. 

App.)  &47. 

An  agreement  between  the  county  attorney 
and  another,  by  which  the  latter  is  to  bring 
about  violations  of  the  gambling  law  and  tes- 
tify thereto,  is  no  defense  to  him,  when  ^os- 
ecuted  for  such  offenses.— Gaines  v.  State  (Tex. 
Cr.  App.)  1076. 

I  S.   Oapaolty  to  oommlt  and  responsi- 
bility for  crime. 

Where  a  perKon  indicted  for  embezzlement  re- 
tained the  int^tectual  power  to  perceive  right 
and  wrong,  the  fact  that  his  will  power  was 
so  impaired  that  he  could  not  resist  the  impulse 
to  do  wrong  is  no  defense.— State  t.  Berry  (Mo. 
Sup.)  611. 

g  3.  Jnrlsdiotion. 

The  circuit  court  has  jorisdictlOD  of  the  com- 
mon-law offense  of  obstructing  a  highway. — 
LouisviUa  *  N.  B.  Co.  T.  Commonwealth  (Ky.) 
124. 
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Under  Rer.  St.  1890,  I  5798.  a  police  judge 
of  a  oity  held  to  have  jurisdictiou  to  render 
a  jndKuient  conTicting  defendant  of  petit  lar- 
ceny.—State  r.  Chappell  (Mo.  Sup.)  585. 

{  4.  Tenne. 

Record  in  criminal  prosecution  Ji^d  to  suffi- 
ciently abow  timetr  filmg  of  recrad,  on  cheuKe 
of  venue  to  county  other  than  that  in  which  kill- 
ing occorred.— Brewer  T.  State  (Arli.)  773. 

Showing  OD  motion  for  change  of  venne  held 
not  to  authorize  interference  with  the  trial 
court's  action  in  refusing  the  change. — Tardy  r. 
State  (Tex.  Cr.  App.)  1078. 

1  5.   Former  Jeopardy* 

The  essence  of  the  offense  charged  in  the  two 
counts  of  an  indictment  heing  uie  same,  the 
acquittal  on  one  was  a  bar  to  conviction  on  the 
otho-.— State  t.  Headrick  (Mo.  Sup.)  G30. 

An  indictment  charging  defendant  with  hav- 
ing been  previously  convicted  of  the  same  of- 
fense, in  order  to  increase  his  punishment,  un- 
der Pen.  Code  1895,  art.  1014,  held  not  objec- 
titmable  on  the  groimd  of  former  Jeopardy^ 
Kinner  t.  State  (Tex.  Gr.  App.) 

Pen.  Code  1895,  art.  1014.  tnereaalng  punish- 
ment for  sabseQuent  convictioos  of  mlsdemean- 
ors  held  not  to  place  defendant  twice  in  jeop- 
ardy for  the  same  olEenu.— Kinney  ?.  State 
(Tex.  Or.  App.)  226. 

I  O.  Erldemee. 

A  confederacy  or  conspiracy  not  being  shown, 
goods  found  in  the  house  of  another,  also 
charged  with  the  larceny,  are  not  admissible 
aginst  defendant. — State  t.  Drew  (Mo.  Sup.) 

Defendant  held  not  to  have  shown  witness 
could  not  be  found  after  dilifr«it  search,  so 
as  to  entitle  him  to  read  witness'  testimony  on 
o^rior  proceeding.— State  r.  Biddle  (Mo.  Sup.) 

Courts  of  general  jurisdiction  do  not  take  Ju- 
dicial notice  of  city  ordinances.— City  of  Tarkio 
v.  Loyd  (Mo.  Sup.)  707. 

Tef^timony  of  an  accomplice  cannot  be  cor- 
roborated by  her  statements  made  out  of  court. 
—Thompson  v.  State  (Tex.  Cr.  App.)  091. 

On  trial  for  theft,  statement  of  accused's  fa- 
ther in  his  presence  held  admissible  in  evidence. 
-Gilford  T.  State  (Tex.  Cr.  App.)  002. 

In  prosecution  for  violation  of  local  option 
law,  true  copies  of  books  in  internal  revenue 
collector's  office  are  admissible,  but  not  state- 
ments which  witness  swears  were  recorded 
there.— Thurman  v.  State  (Tex.  Cr.  App.)  937. 

In  a  prosecution  for  violating  local  option 
law,  a  witness'  opinion  that  a  record  of  entries 
in  the  office  of  the  internal  revenue  collector, 
covered  taxpayers  from  June  I,  1002.  to  the 
same  date  in  1903,  is  inndmlssible.— Thurman 
v.  State  (Tex.  Cr.  App.)  937. 

Evidence  as  to  what  caused  prosecutor  and  a 
third  person  to  go  to  the  place  where  defend- 
ant was  alleged  to  have  illeenlly  sold  intoxicat- 
ing liquor  to  prosecutor  held  inadmissible. — Pat- 
rick T.  State  (Tex.  Cr.  App.)  947, 

In  a  prosecution  for  horse  theft,  it  was  not 
competent  for  the  state  to  show  what  an  al- 
leged detective,  who  had  testilicd  for  the  state, 
told  the  officers  about  the  theft  of  the  horse. — 
Lightfoot  T,  State  (Tex.  Or.  App.)  1075. 

In  prosecution  for  horse  theft,  certain  evl- 
denoo  held  incompetent  as  hearsay. — Lightfoot 
T.  State  (Tex.  Cr,  App.)  1075. 

I  7*  Faota  Im  isawe  msd  Mlerant  to 

Isanes,  and  res  Koatie. 

In  a  prosecution  for  burglary,  where  the  evi- 
tlence  as  to  the  date  of  the  crime  was  not 
»'lH>cific,  it  was  proper  to  permit  witnesses 


to  teittlfy  to  the  facta  by  wUch  th^  fixed  the 

time.— Smith  v.  State  fTex.  Or.  App.)  518. 

In  prosecution  for  h<Hnicide,  certain  testimony 
as  to  conversation  of  defendant  hM  admissible 
as  part  of  res  grotie.— Elmore  t.  State  (Tex. 

Cr.  App.)  B20. 

Evidence  of  conduct  of  one  accused  of  theft 
of  bacon,  on  search  of  his  father's  premi!M>s, 
held  admissible.  —  Gilford  v.  Sute  (Tex.  Cr. 
App.)  692. 

Evidence  con i  ng  buggy  h  amess,  ts  ken 
with  lap  robe,  held  admissible  in  prose<niiion 
for  theft  of  lup  robe. — Thompson  v.  State  (Tex. 
Or.  App.)  941. 

1    Sridence  as  to  what  was  said  and  done  be- 
1  tween  the  parties  at  the  time  of  the  alleced 
.  illegal  sale  of  intoxicating  liquor  A«M  admissi- 
ble.—Patrick  T.  State  (Tex.  Cr.  App.)  947. 

In  a  prosecution  for  violating  a  local  option 
law,  evidence  that  others  who  might  be  equally 
guilty  with  defendant  were  not  indicted  1^  the 
grand  jury,  thoi^h  an  investigation  was  made 
as  to  their  conduct,  was  Inadmitsflde^ — Patrick 
T.  State  (Tex.  Or.  App.)  947. 

Evidence  that  accused  took  a  pistol  from  an* 
other  and  attempted  to  put  It  in  his  hip  pocket, 
when  witnesses  saw  another  i^stol  there,  held 
admissible.— Mumford  T.  State  (Tex.  Cr.  App.) 

10G3. 

S  8.   -»  Other  affeBses*  oad  «kwMtar 

o(  aoonaed. 

In  a  prosecution  for  obstrucdng  a  highway,  it 
Is  error  to  admit  evidence  of  different  obstnio 
tions  on  various  streets  within  a  year  prior  to 
the  finding  of  the  indictment.— LouisTlue  ft  N. 
R.  Co.  T.  Commonwealth  (Ky.)  124. 

In  a  prosecution  for  Tiolation  of  the  local  op- 
tion law,  evidence  as  to  previous  indictments 
against  defendant  held  inadmissible.- Marks  t. 

State  (Tex.  Cr.  App.)  512. 

In  a  prosecution  for  assault.  It  was  error  to 
I>ermit  the  state  to  show  previous  iufitances 
in  which  defendant  was  arrested  for  disturb- 
ing the  peace.— Maxwell  t.  State  (Tex.  Cr. 

App.)  516. 

The  state  cannot  prove  the  bad  character  of 
defendant,  except  after  defendant  has  placed 
his  character  in  issue.— Maxwell  t.  State  (Tex* 
Cr.  App.)  516. 

On  a  prosecntlon  for  vitdating  the  local  option 
law,  evidence  of  a  sale  at  another  time  than 
that  charged  held  inadmissible.- Belt  T.  State 
(Tex.  Cr.  App.)  933. 

f  O.   ^—  Confesslmis. 

While  the  jury  must  consider  all  parts  of  a 

confession,  they  need  not  believe  snoi  portions 
thereof  as  seem  to  them  anreoBonabie.- Brew- 
er V.  State  (Ark.)  773. 

Confessions  in  homicide  held  voluntary  and  ad- 
missible,—Brewer  V.  State  (Ark.)  773. 

Confessions  held  admissible,  subject  to  prop~ 
er  charge,  where  evidence  conflicts  as  to  woetn- 
er  they  are  voluataiT.— SanclM  T.  State  (Tex. 
Or,  App.)  504. 

The  statements  and  acts  of  a  party  while  un- 
der arrest  for  crime  cannot  be  used  against  him 
unless  he  has  been  properly  warned.- Thompson 
T,  State  (Tex.  Cr.  App.)  691. 

I  lo.  —  WetcM  mnd  saJUInflr- 

In  a  prosecution  for  robbery,  evideooe  held 
suiffident  to  IdentiO^  defendant  as  one  of  tb* 
robbers.— State  t.  B^att  (Mo.  Sup.)  eOL 

In  a  prosecution  for  permitting  the  drinlung 
of  intoxicating  liquors  in  defendant's  drug 
i>tore,  evidence  kdd  insufficient  to  prove  the 
venue.— sute  r.  Bottle  (Mo.  App.)  811. 
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In  a  prosecation  for  bnrglary.  evidence  held 
inenflQcieat  to  present  the  defense  of  aliU. — 
Smith  V.  State  (Tex.  Cr.  App.)  516. 

111.  Time  of  trial  and  conttniiaaee. 

Facts  held  to  show  proper  diligence  to  pro- 
cure attendance  of  witnesses,  to  aathorise  con- 
tinnance  for  their  absence. — O'Bear  v.  Cktm- 
monwealth  (Kr^  407. 

Facts  ahowiuK  dUigence  most  be  afflrmatiTeiy 
shown  to  entitle  one  to  a  continuance,  or  to 
read  the  tiffidavit  as  their  deposition. — Dean  v. 
Commonwealth  (Ky.)  1112. 

In  liomicide,  discretion  of  court  in  refusing 
contiaiiauce  for  absent  witness  held  not  abused 
prejudidallv  to  defendant.— Dean  v.  CMnmon- 
wealth  (Ky.)  1112. 

Defendant  held  not  to  liave  shown  diligence 
eutitling  him  to  continuance  for  absence  of  wit- 
nesBes.— State  v.  Riddle  (Mo.  Sup.)  606. 

Under  Rev.  St  1889.  S  2042,  held,  that  the 
term  at  which  one  on  ball  was  indicted  ie  not  of 
the  three  At  which  be  moat  be  toNisbt  to  trial. 
—State  T.  Riddle  (Mo.  Sup.)  606. 

Continaance  of  liqoor  prosecutira  A«U  prop- 
erly refused.— ^houn  v.  State  (Tenn.)  91. 

A  coutinoance  of  a  criminal  prosecution  at  the 
first  term  Is  equally  within  the  discretion  of  the 
trial  judge  as  when  application  therefor  ie  made 
at  a  Bubaequent  term.— Shonn  v.  State  (Tenn.) 
91. 

IntroductiOD  of  counter  afiidavite  on  motion 
for  continuance  of  liquor  prosecution  Aeld  prop- 
er.—Shoun  V.  State  (TennJ)  91. 

Oontinuance  on  account  of  absence  of  witness 
held  properly  refused. — Handle  v.  State  (Tex. 
Cr.  App.)  5i2. 

The  story  which  witness  wonld  testify  to  be- 
ing shown  to  be  improbable,  refusal  of  coDtipU- 
flnce  for  Us  absence  htid  not  error.— Dodson  r. 
State  (Tex.  Cr.  App.)  514. 

On  motion  for  a  continuance  because  of  ab- 
sent witness,  held,  that  under  the  circumstam  es 
the  motion  should  have  been  panted,  though 
dilif^pnce  was  not  entirely  sufficimt. — Thompson 
V.  SUte  (Tex.  Cr.  App.)  691. 

On  a  motion  for  continuance  because  of  ab- 
sent witness,  evidence  held  material.— Thompson 
V.  State  (Tex.  Cr.  App.)  601. 

First  application  for  continuance  for  absent 
witnesses  should  be  granted,  though  their  serv- 
ice would  be  cumulative.  —  Gilford  v.  State 
(Tex.  Or.  App.)  6yi. 

Refuaal  of  a  continuance  for  absence  of  wit- 
nesses Add  not  error.— Franklin  t.  State  (Tex. 
Cr.  App.)  984. 

112.  Trial. 

A  defendant,  surprised  by  the  testimony  of  a 
state's  witness,  but  failiug  to  move  for  a  post- 
ponement, caunot  complain  on  appeal. — Fleming 
V.  State  (Ark.)  706. 

Hefusal  to  delay  trial  for  murder  till  court 
bad  signed  a  bill  of  exception  held  not  error. 
— Sauchez  v.  State  (Tex.  Cr.  App.)  504. 

Verdict  In  homicide  set  aside  as  having  been 
arrived  at  by  lot.— Sanders  t.  Stete  (Tex.  Cr. 
App.)  618. 

It  Is  within  the  dlscretiou  of  the  court  to 
permit  the  introduction  of  testimony  at  any 
time  before  the  argument  Is  closed.— Ham  v. 
State  {Tex.  Cr.  App.)  929. 

Although  hearsay  teettmony  was  not  objected 
to  at  the  time  It  was  introduced,  it  should  have 
been  excluded,  when  aub»<riuently  called  to  the 
attention  of  the  court. — Lightfoot  v.  State  (Tex. 
Cr.  App.)  1075. 

On  trial  for  carrying  a  pistol,  conrt's  remark 
in  presence  of  Jury  had  erroneoos  comment 


on  evidence.- Mumford  v.  Stete  (Tex.  Cr.  App.) 
lOtiS. 

In  a  prosecution  for  murder,  a  motion  for  a 
seTcrance,  in  order  that  a  person  indicted  as 
accomplice  should  be  tried  first,  should  have 
beM  granted.— F<rill8  T.  Stete  (Tex.  Or.  App.) 

S 13.  Ai^nmeiits    and    oondnet  of 

ooviweL 

Remarks  of  counsel  assaiHng  veracity  of  wit- 
ness held  prejudicial  error. — WUIyard  t.  State 
(Ark.)  765. 

Remarks  of  prosecuting  attorney  as  to  convic- 
tion of  defendant  before  justice  held  prejudicial 
error.— Willyard  v.  State  (Ark.)  765. 

Argument  of  prosecuting  attorney  held  not 
ground  for  reversal.— Ball  v.  Stete  (Tex.  Cr. 
App.)  508. 

Accused  A«/d  entitled  to  new  trial  for  im- 
proper remarks  of  district  attorney  to  Jury. 
—Miller  v.  Stete  (Tex.  Cr.  App.)  611. 

Remark  of  prosecuting  attorney  in  argument 
held  not  prejudicial.- Dodson  v.  State  (Tex.  Cr. 
App.)  514. 

In  a  prosecution  of  a  negro  prostitute  for  theft 
from  the  person,  argument  of  the  county  attor- 
ney that  she  was  a  low-down  black  wbore  and 
common  prostitute,  unworthy  of  belief,  was 
legitimate.— Love  v.  Stete  (Tex.  Or.  App.)  691. 

On  a  criminal  prosecution,  remarks  of  the 
eonnty  attorney  held  prejudicial  error.— Howe  t. 
SUte  CFex.  Cr.  App.)  1004. 

{ 14.  — —  PrOTlnoa   of   oowt  aMd  Jmry 
la  ceneral. 

Whether  the  inry  should  believe  evidence  In 
defense  corroboratiDg  the  prosecntlou,  or  other 
'  evidence  In  defense,  was  a  matter  for  It. — Pea- 
I  cock  Distillery  Co.  t.  Oommonwealth  (Ky.) 

In  a  prosecution  for  burglary,  an  Instruction 
on  prior  conviction  held  not  objectionable  as 
I  assuming  that  such  prior  conviction  was  prov- 
I  en.— State  v.  Chappell  (Mo.  Sup.)  585. 

The  identification  of  defendant  as  the  perpe- 
trator of  a  robbery  is  a  question  of  fact  for  the 
jury.- Stete  V.  Hyatt  (Mo.  Sup.)  601. 

In  a  prosecution  tor  assaolt  with  Intent  to 
rape,  it  was  error  for  the  court,  In  referring 
in  its  charge  to  testimony  of  defendant's  wit- 
uesses,  to  assume  such  witnesses  contradicted 
each  other,  and  also  assume  a  contradiction 
between  two  witnesses,  where  none  existed.— 
Dina  v.  State  (Tex.  Cr.  App.)  229. 

It  is  error  to  frequently  repeat  a  principle 
of  law  involved,  so  as  to  create  on  impression 
I  on  the  jurors*  minds  as  to  the  court's  (pinion 
on  the  facts.— Periln  t.  Stete  (Tex.  Gr.  App.) 

I  930. 

Where  thexe  waa  a  qnestion  whether  or  not 
,  witness  was  a  detective  or  an  accomplice  with 
<  defendant  in  the  theft,  the  qucHtion  should  have 
'  been  submitted  to  the  jury. — liightfoot  t.  State 
(Tex.  Or.  App.)  1075. 

§  15.  —  Neoesilty,  reqvialtos,  and  sof- 
flolenoy  of  tnstrnetlons.  . 

Statements  by  accused  held  nnt  confession, 
requiring  instruction  as  to  confefsions  out  of 
court,  under  Gr.  Code.  |  240.— Tipton  v.  Com- 
monwealth (Ky.)  174. 

Defendant,  in  prosecution  for  horse  stealing, 
held  entitled  to  charge  under  Crim.  Code,  S  264, 
making  misdemeanors  deprees  of  felony. — Cox 
V.  Commonwealth  (Ky.)  423. 

Where  a  conversation  between  defendant  and 
witness  as  to  stolen  property  was  testified  to, 
it  was  proper  to  charge  as  to  the  rules  govem- 
ing  the  consideration  of  defendant's  statunenta. 
—State  T.  Cbappdl  (Mo.  Sup.)  585. 
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laatruction  In  prosecation  for  embezKlement, 
bearing  on  dtfense  of  Insani^,  Aeld  properly  re- 
fused.—State  T.  Berry  (Mo.  Sup.)  611, 

Charging  the  Jury  as  to  InBanity  of  defend- 
ant, not  raised  b;  the  evidence,  held  error. — 
Griffith  T.  State  (Tex.  Cr.  App.)  347. 

Charee  on  reasonable  doubt  as  to  whole 
case  held  sufficient,  withont  charge  as  between 
degrees  of  murder  and  manslanghter. — Smith 
V.  State  (Tel.  Cr.  App.)  517. 

Erroneous  charge  in  prosecution  for  homicide 
held  not  cured  by  snbs^uent  charge  as  to  in- 
tent of  defendant  in  the  use  of  the  weapon  with 
which  the  killing  was  done. — Toaej  t.  State 
(Tex.  Cr.  App.)  &9. 

Instruction  in  prosecution  for  manslaughter 
held  not  erroueous,  as  not  aralied  to  facts  of 
case.— Perrin  v.  State  (Tex.  Cr.  App.)  930. 

In  a  prosecution  for  manslaughter,  an  instruc- 
tion that,  if  the  Jury  have  a  reasouable  doubt 
as  to  whether  the  IdlliDg  was  In  Justifiable  self- 
defense,  th^  will  acquit  defendant.  Is  proper. 
— Perrln  T.  State  (Tex.  Cr.  App.)  9S0. 

In  prosecution  for  violating  local  option  law, 
state's  and  defendant's  theories  of  the  case 
should  both  have  been  presented. — Jamea  v. 
State  (Tex.  Cr.  App.)  951. 

In  a  prosecution  for  murder,  charge  held  not 
reverfflbly  erroneous  for  failure  to  state  that 
certain  testimony  should  be  considered  for  no 
other  purpose  than  as  affecting  defendant's 
credibility.— Tardy  t.  State  (Tex.  Or.  App.) 
1078. 

In  a  prosecution  for  murder,  an  Instractlon 
relative  to  the  testimony  of  defendant  krld 
property  refused,  because  singling  out  the  tes- 
timony of  one  witness.— Tardy  t.  State  (Tex. 
Or.  App.)  1076. 

i  10.  Motl«HB  for  Xttw  trlml  and  In  ar- 
rest. 

Refusal  to  grant  continuance  held  proper,  for 
conflict  in  testimony  for  which  it  was  asked 
with  that  of  defendant.  —  Meadows  t.  State 
(Ark.)  761. 

DiscoveiT  after  trial  of  alleged  previous  ex- 
pression or  opinion  of  juror  held  not  ground  for 
setting  aside  verdict,  in  view  of  his  explanation 
thereof.— Vowell  v.  State  (Ark.)  762. 

Disregard  of  statutes  as  to  summoning  jurors 
held  not  ground  for  new  trial,  in  the  abseuce  of 
a  showing  of  prejudice. — State  v.  Riddle  (Mo. 
Sup.)  606. 

i  IT.  Appeal  and  error,  and  eertlorarL 

Under  Const,  art.  6,  §  14,  and  Laws  1899,  p. 
809,  c.  161.  a  flue  of  f  100  assessed  by  court  for 
illegally  selling  liquor  held  properly  raducible  to 
$50.— Shoun  T.  State  (Tenn.)  01. 

One  arrested,  pending  appeal  from  convic- 
tion and  fine,  held  entitled  to  discharge  on 
habeas  corpuai — Ex  parte  Parsons  (Tex.  Cr. 
A^.)  602;  Ex  parte  Freedman  (Tex.  Or.  App.) 

S  18.  —  Form  of  remedy,  Jnrisdlotltta, 
and  right  of  reTiew. 

That  a  city  was  a  party  to  a  wosecutlon  for 
the  Tiolntiou  of  a  city  ordinance  held  not  to  Kive 
the  Supreme  Court  Jurisdiction  of  an  appeal.— 
City  of  Tarkio  v.  Loyd  (Mo.  Sup.)  797. 

On  appeal  to  Supreme  Court  from  judgment 
dismissing  proswiitioti  under  n  <'ity  oiilniaim', 
held,  that  there  was  no  juriRdiotton  on  the 
ground  that  a  constitutional  construction  was  in- 
volved.—City  of  Tarkio  t.  Loyd  (Mo.  Sup.)  797. 

Where,  on  appeal  from  justice's  court  in  a 
proKGcution  for  a  misdemeanor,  the  defeud- 
ant'a  punishmeDt  is  asseitned  at  a  fine  of  less 
than  $100,  the  Oourt  of  Criminal  Appeals  has 


no  juriadictiou.- Wilson  t.  State  (Tex.  Cr. 
App.)  2S5. 

A  conviction  In  tlie  county,  with  a  floe  of 
less  than  $100,  on  appeal  from  a  conwratloa 
court,  held  flnal^^Parsons  t.  State  (Tex.  Cr. 

App.)  1073. 

f  19.  Preaentatlon  and  raaerratlaa 

in  low«v  oonrt  of  (ninnda  of  m- 
Tlew. 

The  giving  of  an  hutmcticm  by  the  court  of 

its  own  motion  after  the  argument  of  counsd, 
not  having  been  excepted  to  at  the  time,  may 
not  be  considered  on  appeal.— State  v.  Kiddle 
(Mo.  Sup.)  606. 

Unless  language  ueed  by  a  prosecuting  attor- 
ney in  closing  is  of  such  a  character  as  to  ob- 
viously require  a  reversal,  the  court  will  not 
reverse  on  account  thereof,  in  the  abauicc  of  a 
requested  charge  on  the  subject  and  a  refusal 
to  give  the  same,  all  saved  to  a  bill  of  excep- 
tiona.— Dina  t.  State  (Tex.  Cr.  App.)  229. 

An  exception  pn  appeal  from  conviction.  AeM 
too  general  to  be  available.— Shankles  t.  State 

(Tex.  Cr.  App.)  234. 

Defendant's  failure  to  request  a  written 
charge,  when  objecting  to  the  ailment  of  the 
prosecuting  attorney,  precludes  a  review  there- 
of.—Ball  V.  State  (Tex.  Cr.  App.)  508. 

Where  the  bill  of  exceptions  does  not  show 
the  ground  of  objection  to  evidence,  the  nilinx 
thereon  cannot  be  reviewed. — ^Love  t.  State 
(Tex.  Cr.  App.)  091. 

Where  a  clause  of  the  cotut's  charge  was  not 
excepted  to  at  the  trial,  or  objected  to  on  mo- 
tion for  a  new  trial,  a  critleinn  thereof  cannot 
be  reviewed  on  appeal. — Smitii  t.  State  (Tex.  Cr. 
App.)  694. 

Bills  of  exceptions  to  the  c<»npetency  of  proe- 
ecutrix  as  a  witness  are  not  t«riewabl&  where 
her  testimony  is  not  shown  therein.-~Ham  v. 
State  (Tex.  Or.  App.)  929. 

Any  error  in  Instructicm  as  to  bnrden  of  proof 
held  not  ground  for  reversal,  in  absence  of  ob- 
jection below.— Redden  v.  State  (Tex.  Cr.  App.i 

929. 

An  objection  that  officers  were  not  property 
sworn  before  selecting  tales^men  held  not  review- 
able on  aiq)eal.— Chism  v.  State  (Tex.  Cr.  App.t 
949. 

§  20.  ^—  Keoord  and  proceedincs  not  in 
record. 

The  verity  of  the  bill  of  exceptions,  as  made 
.  by  the  judge's  certificate  in  a  criminal  ca*v, 
'  caunot  be  assailed  by  bystanders  or  the  affida- 
vits of  interested  parties.— Dodson  t.  Common- 
wealth (Ky.)  874. 

On  appeal  from  a  conviction  wliere  there  ia 
no  bill  of  exceptions,  errors  occurring  duriuiE 
the  trial  are  not  presented  for  review.- State 

V.  Boyer  (Mo.  Sup.)  601. 

On  appeal  to  circnit  court  in  a  prosecution  for 
a  violation  of  a  city  ordinance,  an  unautbeuti- 
cated  paper,  purportinp  to  be  a  copy  of  an  Ol^ 
diiionce,  among  the  p:iiiors  filed  by  the  police 
judge,  wus  no  basis  for  a  eunstitutional  consinio- 
tion  of  the  ordinance.— City  of  Tarkio  v.  Loyd 
(Mo.  Sup.)  797. 

Where,  Ml  appeal,  the  evidence  is  not  pn- 
served,  and  there  is  no  bill  of  exceptions,  the 
court  is  confined  to  errors  appearing  on  the 
reiwd  proper.— State  v.  Bates  (Mo.  App.)  0S2. 

The  oertiticate  of  the  trial  judge  to  a  bit!  nf 
exceptions  is  not  a  certificate  that  the  grounds 
of  objection  to  testimony,  aa  stated  in  the  bill, 
are  true  in  fact— Wilson  v.  State  (Tex.  Cr. 
App.)  232. 

Where,  on  appeal,  there  Is  no  statement  of 
fact  ou  record,  the  court  will  affirm  the  jnde- 
ment.  so  far  as  suflicieucy  of  evidence  is  codt 
cemed.— Bray  v.  State  (Tex.  Cr.  App.)  345. 


Digitized  by 


Google 


Action  In  refnsing  contiDiiance  Iteld  not  re- 
viewable, where  record  contains  do  Bt&tement  of 
factB.— Sancfaei  t.  Btate  (Tex.  Cr.  App.)  504. 

A  bin  of  ezceptionB  shoald  not  be  Bigned, 
-with  the  qualification  that  the  judge  la  not 
sure  whether  the  remarks  complained  of  were 
nmde.— McCarty  v.  State  (Tex.  Cr.  App.)  50C. 

A  complaint  of  the  argument  of  the  prosecut- 
ing attorney,  in  defendant's  motion  for  a  new 
trial,  not  rerified  by  bill  of  exceptions  or  affi- 
davit, cannot  be  considered  on  appeal.— Ball 
V.  State  (Tex.  Cr.  App.)  508. 

Bills  of  exreptions  to  qnestions  propounded 
cannot  be  considered,  where  the  witnesses' 
answers  are  not  disclosed  in  the  bills. — Blaln 
V.  State  (Tex.  Cr.  App.)  518. 

Motion  for  new  trial  for  newly  discovered 
eridoice  could  not  be  considered  on  appeal, 
when  no  bill  of  exceptions,  order  of  trial  court 
thereon,  or  exception  thereto,  appeared  in  rec- 
ord.—Elmore  T.  State  (Tex.  Cr.  App.)  520. 

~  Bill  of  exception^  to  admlwiion  of  evidence 
held  insafflclenL— Elmore  t.  State  (Tex.  Cr. 
App.)  520. 

A  bill  of  exceptions  to  the  orermllng  of  an 
objection  to  a  guestioii  does  not  present  error, 
where  it  does  not  show  the  answer  to  the  ques- 
tion or  how  defendant  was  prejudiced  thereby. 
—Love  T.  State  (Tex.  O.  App.)  681. 

Where  a  bill  of  exceptions  to  the.  exclusion  of 
evidence  does  not  show  what  the  answer  of  the 

witness  would  have  been,  or  in  what  way  the 
testimony  expected  would  have  been  pertinent  to 
the  issae  on  trial,  the  ruling  cannot  be  reviewed. 
— Ixjve  V.  State  (Tex.  Cr.  App.)  69.1. 

The  refusal  of  a  continuance  and  the  instruc- 
tions are  not  reviewable,  in  the  absence  of  a 
statement  of  facta.— Sampson  r.  State  (Tex. 
Cr.  App.)  926. 

A  statement  of  facts  MA  not  subject  to  con- 
sideration ou  appeal.  Acts  28th  "Leg.  p.  32.  o. 
26,  I  1.— Sampson  v.  State  (Tex.  Gr.  App.)  920. 

The  order  limiting  the  time  within  which  to 
file  a  statement  of  facts  must  be  entered  at  the 
term  at  which  the  conviction  is  had,  and  can- 
not be  entered  nunc  pro  tunc  at  the  following 
term.— Townsell  t.  State  (Tex.  Or.  App.)  938. 

A  motion  for  a  continuance  will  not  be  con- 
sidered on  appeal,  where  the  statement  of  facts 
was  not  filed  within  the  time  allowed  br  order 
of  court.— Townsell  t.  State  (Tex.  Gr.  App.) 

938. 

Where  the  purpose  of  testimony  sought  to  be 
attained  is  not  shown  in  bills  of  exceptions, 
they  cannot  be  considered. — Townsell  v.  State 
(Tex.  Cr.  App.)  038. 

On  appeal  from  conviction  for  theft,  objec- 
tions to  testimony  as  to  other  stolen  property 
held  not  reviewable,  where  bills  of  exceptions 
failed  to  show  whether  there  was  testimony  con- 
necting it  with  the  theft— Thompson  v.  State 
(Tex.  Cr.  App.)  941. 

S  SI.  ^—  Dismissal,    beariKc,    and  re- 

In  the  absence  of  a  certificate  that  appellant 
is  confined  in  jail,  and  a  recognizance  in  the 
record  as  provided  by  Code  Cr.  Proc.  art.  887, 
an  appeal  will  be  dismissed. — Jones  v.  State 
(Tex.  Cr.  App.)  22(3. 

If  transcript  does  not  contain  a  certificate 
that  apiiellaut  is  in  jail,  and  there  is  no  rec- 
ognizance the  appeal  will  be  dismissed.— Jones 
T.  State  (Tex.  Cr.  App.)  227. 

An  appeal  will  be  dismissed,  where  the  recog- 
nisance was  not  entered  into  during  the  term 
at  which  coavietion  was  had. — Doyle  Tm  State, 
two  cases  (Tex.  Cr.  App.)  347. 


SSS.  —  BevUw. 

In  homicide,  exclusion  of  certain  impeaching 
testimony  held  not  prejudicial.— Vowel!  v.  State 
(Ark.)  762. 

A  juror's  conversation  with  an  outsider  was 
shown  to  be  without  prejudice,  when  its  subject 
was  a  domestic  matter  foreign  to  the  subject  of 
the  trial;— Vowell  v.  State  (Ark.)  762. 

When  a  juror  was  seen  conversing  with  an 
outsider,  it  devolved  on  the  state  to  show  that 
the  conversation  was  without  iffejudice. — Vow- 
ell V.  State  (Ark.)  762. 

In  homicide,  any  error  in  holding  a  talesman, 
who  was  afterwards  peremptorily  challenged  by 
defendant,' was  cured  when  the  court  accorded 
defendant  an  additirmal  peremptory  challenge. 
—Brewer  v.  State  (Ark.)  773. 

That  defendant  was  put  on  trial  without  a 
formal  arraignment  and  plea  of  not  guilty  in  no 
ground  for  reversing  a  conviction  of  homicide, 
in  the  absence  of  any  suggestion  of  prejudice. — 
Brewer  v.  State  (Ark.)  773. 

Under  Cr.  Code,  8  340,  judgment  of  convic- 
tion Ae(tl  not  reversible  for  insufficiency  of  evi- 
dence.—Tipton  V.  Commonwealth  (Ky.)  174. 

When  there  Is  some  evidence  to  support  a 
conviction,  it  will  not  be  reversM  for  insuffi- 
ciency thereof.— Kincald  t.  Commonwealth 
(Ky.)  433. 

To  reverse  the  judgment  in  a  penal  prosecu- 
tion, because  the  penalty  imposed  is  excessive, 
the  abuse  of  its  power  by  the  jory  must  be 
ilagrant.— Peacock  Distillery  CSo.  t.  Common- 
wealth (Ky.)  893. 

Continuances  are  within  discretion  of  fhe 
court,  which  will  not  be  Interfered  with  on  ap- 
peal, unless  substantial  rights  of  accused  have 
been  prejudiced.— Dean  t.  CommODwealth  (Ky.) 
1112. 

Undw  Rev.  St.  1899,' 8  2610,  held,  that  it 
would  be  presumed  defendant  was  present  when 
j  the  verdict  was  rendered.— State  t.  Nelgbbors 
i  (Mo.  Sup.)  591. 

!  A  defendant  in  a  prosecution  fbr  burglary 
cannot  complain  that  he  is  acquitted  of  the 
accompanying  larceny.— State  v.  Helms  (Mo. 
Sup.)  592. 

A  verdict  will  not  be  disturbed,  when  there  is 
substantial  evidence  to  support  it — State  r. 
Hyatt  (Mo.  Sup.)  601. 

Remark  of  court  as  to  examination  of  witness 
held  not  prejudicial.— State  t.  Riddle  (Mo.  Snp.) 

606.  *        ,  ' 

Refusal  of  continuance  for  alit'ence  of  a  wit- 
ness whose  evidence  would  have  been  merely 
cumulative  is  not  ground  for  reversal.— State 
V.  Riddle  (Mo.  Snp^  606. 

In  the  absence  of  a  showing  to  the  contrary, 
held,  that  it  will  be  presumed  the  clerk  swore 
a  deputy  sheriff,  as  required  by  Rev.  St.  1809,  { 
3766,  relative  to  summoning  jurors.— State  T. 
Riddle  (Mo.  Sup.)  606. 

Where  defendant's  sentence  did  not  exceed 
that  prescribed  by  Fen.  Qode  1S95,  art.  3H2, 
for  the  first  offense,  he  could  not  object  tiiat 
the  Indictment  alleged  other  convictions,  au- 
thorizing the  court  to  Increase  the  punishment 
under  article  1014.— Kinney  v.  State  (Tex.  Cr. 
App.)  225. 

In  a  prosecution  for  assault  with  intent  to 
rape,  accidental  use  of  the  word  "conviction" 
by  prosecuting  attorney  in  closing,  Id  referring 
to  a  former  trial  of  defendant  held  not  reversi- 
ble eiTor.— Dina  v.  State  (Tex.  Gr.  App.)  229. 

Evidence  for  defendant  in  prosecution  for 
sfTgravated  assault  hdd  immaterial,  so  that  its 
rejection  whs  not  error.— Wilson  v.  State  (Tex. 
Cr.  App.)  232. 
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The  ImpeachmeDt  of  a  wltoess  etaowing 
by  parol  cTidence  his  former  conviction  of  a 
larceny  is  harmless,  wliere  the  record  of  con- 
Tic  ti  on  ia  afterwards  introduced.— Wilson  t. 
State  (Tez.  Cr.  App.)  232. 

Bill  of  exceptions  in  prosecution  for  aggra- 
vated assault  held  oot  to  disclose  error  in  ad- 
mission of  testimony  objected  to  as  hearsay, — 
Wilson  T.  State  ^ex.  Or.  App.)  232. 

Judge's  explanation  of  bill  of  exceptions,  in 
prosecution  for  aggravated  assault,  held  to 
necessitate  presumption  that  evidence  was  ad- 
missible as  impeaching  testimony. — Wilson  v. 
State  (Tex.  Or.  App.)  232. 

Refusal  to  excuse  jurors  held  not  ground  for 
reversal.— Brown  t.  State  (Tex.  Cr,  App.)  B07. 

Where  there  ia  evidence  to  support  a  convic- 
tion, it  will  not  be  reversed  because  a  preponder- 
ance  of  the  evidence  may  favor  defendauL — Ball 
T.  State  (Tex.  Cr.  App.)  508. 

A  mistake,  in  instructing  in  a  criminal  case, 
in  referring  to  the  trial  as  held  at  a  wevious 
term.  Add  not  groand  for  reTenal.— Bail  t. 
State  (T«x.  Cr.  App.)  508. 

Defendant,  indicted  for  rape  by  force  and 
tiireatB,  cannot  complain  of  failure  to  define 
threats  in  inatnictlons.— Ball  v.  State  (Tex.  Cr. 
App.)  508. 

That  juror  had  not  paid  poll  tax,  as  be  stated 
on  voir  dire,  held  not  ground  for  reversal  of 
conviction,  where  it  was  not  shown  that  he 
was  not  fair  and  impartial. — Smith  t.  State 
(Tez.  Or.  App.)  fil7. 

In  a  prosecution  for  murder,  argument  of 
prosecutmg  counsel  to  jury  held  not  sufficiently 
prejudicial  to  authorize  reversal. — Tardy  v. 
State  (Tex.  Or.  App.)  1076. 

In  a  prosecution  for  disturbing  religious  wor- 
ship, in  which  the  evidence  showed  that  the 
disturbance  occurred  in  the  bouse,  defendant 
was  not  prejudiced  by  a  charge  that  he  would 
be  guilty,  if  he  disturbed  the  congregation  in  or 
out  of  the  hooae.— Clark  t.  State  (Tex.  Cr. 
App.)  1078. 

In  a  prosecution  for  disturbing  religious  wor- 
ship, charge  as  to  punishment  under  Pen.  Code 
1800,  art.  103,  instead  of  under  Acts  25th  Leg. 
p.  102  c.  78.  amending  article  193,  held  not 
prejudicial  to  defendant.  In  view  of  the  rer- 
dict.-<:iark  t.  State  (Tex.  Cr.  App.)  1078. 

|S8.  SneaMBlTs  offwsM  uid  lutbttul 
arlmlnals. 

Pen.  Code  1895.  art  1014,  providing  for  an 
increase  of  punishment  in  subsequent  convic- 
tions for  the  same  offense,  is  constitutional. — 
Kinney  r.  State  (Tex.  Or.  App.)  226. 

CROPS. 

See  "Agriculture." 

Exemption  of  crop  on  homestead  from  forced 

Bale,  see  "Homestead,"  §  1. 
Renting  on  ihareB,  see  "Landlord  and  Tenant*" 

16. 

CROSS  APPEAL 

See  "Appeal  and  Error,"  §  1. 

CROSS-EXAMINATION. 

Of  e^ertl,  eee  "Evidence,"  {  11. 

CROSSINGS. 

Railroad  crossings,  see  "Railroads,"  S  8. 

CUMULATIVE  EVIDENCE. 

See  "Criminal  Law,"  |  11. 


CURTESY. 

See  "Dower." 

Under  Ky.  St.  1903,  98  2134.  2148.  hosbaod 
held  not  entitled  to  dower  in  wife's  lands  held 
by  her  under  will  as  trustee  for  her  children. — 
Rivera  v.  Morris  (Ky.)  190. 

DAMAGES. 

Compensation  for  property  taken  for  public  us*. 

see  '*Emineut  Domain,"  |  1. 
Review  as  to  amount  of  recovery,  see  "Appeal 

and  Error,"  f  20. 

Damaget  for  particular  injuria. 

See  "Death,"  1 1;  "Malicious  Prosecution,"  |  L 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales,"  S  8. 

From  fire  ceased  by  operation  of  railroad,  aee 
"Kailroads,"  I  9. 

Negligence  in  delivery  of  telegram,  see  'Tele- 
graphs and  Telephones,"  {  2. 

Personal  injuries  caused  by  operation  of  street 
railroad,  see  "Street  Railroads,"  |  2. 

To  live  stock  in  transportation,  see  "Carriers,'* 

\^^rongful  attachment,  see  "Attachment"  {  3. 
Wrongful  execution,  see  "Execution,**  f  4. 
Wrongful  seizure  by  sheriff  or  constable,  see 
"Sheriffs  and  Constables."  i  2. 

Reecmery  in  jxsrttctUar  aetionM  or  proeeedtng*. 

For  services."  see  "Work  and  Labor." 

S  I.    Nature  and  srowade  im  gemtrml. 

In  an  action  against  a  railway  company  for 
personal  injuries  to  a  passenger,  htid,  that 
plaintiff  was  entitled  to  compensation  for  im- 
paired capacity-  to  work,  though  he  continued 
to  work,  and  received  the  same  salary  as  before 
the  injury.— San  Antonio  &  A.  F.  Ry.  Co.  t. 
Turney  (Tex.  Civ.  App.)  256. 

§  2.   Grounds  and  svbjeets  of  Mwyem- 
aatory  damanes. 

Married  woman  held  entitled  to  recover,  io  ac- 
tion for  personal  injuries,  for  any  impairment 
of  power  to  earn  money,  though  there  is  no  evi- 
dence that  she  had  ever  earned  any.— Louis- 
ville A  N.  R.  Co.  T.  Dick  (Ky.)  914^ 

Mental  anguish,  distinguished  from  bodily 
pain,  held  a  proper  element  of  damages  iu  ac- 
tion for  injuries. — Kennedy  v.  St  Louis  Transit 
Co.  (Mo.  App.)  77. 

An  Invalid  passpnger,  injured  by  the  negli- 
gence of  a  railway  company,  is  entitied  to 
cover  for  an  increase  of  her  existing  ailments. 
— Mathew  v.  Wabash  R.  Co.  <Mo.  App.)  27L 

Future  physical  pain  and  mental  anguish,  the 
necessary  and  natural  result  of  injury  complain- 
ed of,  held  proper  elements  of  damage.— Ma- 
guire  V.  St.  Louis  Transit  Co.  (Mo.  App.)  83S. 

In  an  action  for  injury  to  an  employe,  who 
was  ruptured  by  a  fall,  the  fact  that  he  was 

physically  susceptible  thereto  Is  of  no  avail  to 
defendant  as  to  the  amouut  of  damages. — Cal- 
veston,  H.  &  S.  A.  Ry.  Co.  T.  Bntchek  (Tex. 
Civ.  App.)  740. 

i  3.    Meaavre  of  damaces. 

An  injured  street  car  passfoger  held  entitled 
to  compensation  for  future  pain  and  aafferinfE. 

and  impairment  of  earning  capacity,  though  con- 
tinuing the  same  work  at  the  same  wages.— 
Duffy  V.  St.  Louis  Transit  Co.  (Mo.  App.)  831. 

S  4.    Inadequate  and  ezeesslTe  dawacea. 

In  an  action  for  Injuries  to  a  building,  a  ver- 
dict In  favor  of  plaintiff  for  9400  MM  not  ex- 
cessive—Cumberland Telephone  &  Telegraph 
Co.  T.  Foster  (Ky.)  15a 

Verdict  for  91,500  for  Injaries  to  man  61 
years  old  hrld  not  excessire.— Louisville  Ry. 
Co.  T.  Meglemery  (Ky.)  217. 
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The  record  on  appeal  in  an  action  tor  per- 
Bonal  injuriee  held  not  to  anthoriie  setting  aride 
a  verdict  as  excessive. — City  of  Blchmoad  t. 
Martin  (Ky.)  219. 

In  action  for  inJarleB,  verdict  for  $250  held 
not  ezceseive.— West  Kentucky  Telephone  Co. 
V.  Pharis  (Ky.)  917. 

In  action  for  injuriea  to  plainttlTs  minor  aon, 
owing  to  negligence  of  defendant,  a  verdict  for 
S2,000  held  not  exceaeive.— Baxter  v.  St  Louis 

Transit  Co.  (Mo.  App.)  70. 

Uuder  evidence,  verdict  for  $3,600  for  injury 
to  plaiutifTs  leg,  held  not  ezcesBive.— Magaire  v. 
Bt.  Looia  Transit  Co.  (Mo.  App.)  838. 

In  an  action  to  recover  for  breach  of  contmct 
nnder  Trhicb  the  defendant  agreed  to  pay  plain- 
tlGFs  stipulated  prices  for  the  publication  Of  foor 
volumes  of  Texas  Reports,  evidence  held  to  sup- 
port judfrment  for  $5,929.— Gammel  Book  Co.  v. 
Ben  C.  Jones  &  Co.  (Tex.  Civ.  App.)  21. 

In  an  action  against  a  railway  company  for 
personal  injuries  to  a  pasenger,  heldt  that  a 
verdict  of  t5,(X)0  was  excessive,  and  shonld 
be  reduced  to  $4,000.— San  Antonio  &  A.  P. 
Ry.  Co.  T.  Tumey  (Tex.  Civ.  App.)  2B6. 

Verdict  of  $7,000  for  personal  Injuries  Iteld  not 
excessive. — International  &  Q.  N.  B.  Co.  t. 
Mercer  fTex.  Civ.  App.)  562. 

A  verdict  for  $5,000,  iu  an  action  for  injury 
to  an  emidoyfi  who  was  ruptured  by  a  fall,  Aeld 
not  excessive. — Galveston,  H.  &  8.  A.  By.  Co. 

V.  Butchek  (T^x.  Cfiv.  App.)  740. 

In  an  action  for  injuries  to  a  switchnuin,  a 
verdict  in  favor  of  plaintiff  for  $15,(X)0  held  not 
excessive.— Missouri,  K.  &  T.  By.  Co.  of  Tex- 
as V.  Stinson  (Tex.  Civ.  App.)  986. 

I  5.    Pleadlnc,  evldenoe,  and  aasessmeiit. 

Defendant,  in  action  for  death  of  a  diild.  held 
not  entitled  to  complain  of  an  Instruction  as  to 
measure  of  damages,  under  Rev.  St.  1899,  ! 
2Sno.— Sharp  v.  National  Biscuit  Co.  (Mo.  Sap.) 
787. 

In  action  by  owner  on  bnildiug  contract, 
plaintiff  held  not  entitied  to  damages  for  the 
cost  of  watchman  and  fael  for  heating  the 
building  during  the  progress  of  work  done  in 
order  to  make  the  building  conform  to  the 
specifications.— Snoqoalmi  Realty  Co.  v.  Moyni- 
han  (Mo.  Sup.)  1014. 

Evidence  held  to  warrant  instruction  that,  in 
determining  damages,  jur^  might  consider  nee- 
essary  expenses  for  medicine  and  medical  at- 
lendance.— Campbell  v.  City  of  Stanberry  (Mo. 
App.)  292. 

Instmction,  in  suit  for  personal  injury,  that 
the  jury  may  estimate  damages  plaintiff  is  en- 
titled to  recover,"  held  erroneous. — Nashville, 
C.  &  St  L.  R.  Co.  V.  Witherspoon  (Tenn.) 
1052. 

In  an  action  for  injuries  to  a  traction  engine 
hired  to  defendant,  an  Instmction  sabmitting  a 
measure  of  damages  applicable  in  an  action  for 
tort  held  erroneous.— Smith  v.  Stratton  (Tex. 
Civ.  App.)  4. 

In  an  action  for  Injuries  to  a  passenger,  an  in- 
struction held  not  objectionable  as  authorizing  a 
doable  recovery.- Pecos  &  N.  T.  By.  Co.  v. 
Williams  (Tex.  Ov.  App.)  5. 

In  an  action  for  injuries,  an  instmction  limit- 
ing plaintiff's  damage  to  Buch  results  only  as 
appeared  from  a  prepouderauce  of  the  evidence 
reasonably  certain  to  ensue  from  the  injury  held 
properly  refused.— Cameron  Mill  &  Elevator  Co. 
V.  Anderson  (Tex.  Civ.  App.)  8. 

In  an  action  for  injuries  to  a  minor,  evidence 
ao  tn  his  personal  habits  and  characteristics  held 
admisfiible.— Cameron  Mill  &  Elevator  Co.  v. 
AndiTfyn  (Tex.  Civ.  App.)  8. 

In  an  action  for  Injuries,  evidence  as  to  the 
reasonable  value  of  plaintifTa  services  htld  not 


objectiooabl^  as  not  within  the  petition. — Pecos 
ft  N.  T.  By.  Co.  V.  Bowman  (Tex.  CHv.  App.) 
22. 

An  instruction  in  an  action  for  personal  in- 
juries held  confnsing  and  misleading  as  to  tbe 
timount  of  damages  recoverable.— Dallas  Consol. 
Electric  St  By.  Co.  v.  Bntherford  (Tex.  Civ. 
App.)  558. 

An  instruction  In  an  action  for  personal  In- 
juries iield  subject  to  objection  as  submitting  an 
item  of  damages  not  supported  by  the  pleading 
and  the  evidence.— Dallas  Consol.  Electric  St. 
By.  Co.  V.  Bntherford  (Tex.  Civ.  App.)  658. 

In  an  action  to  recover  damages  to  a  farm, 
owing  to  tbe  acts  of  a  railroad  company,  a 
verdict  for  the  full  sum  claimed  held  not  sus- 
tained by  the  evidence. — International  &  O.  N. 
R.  Co.  V.  Wiegriffe  (Tex.  Civ.  App.)  704. 

In  an  action  for  tbe  death  of  plaintifTa  hus- 
band, an  instruction  on  the  measure  of  dam- 
ages held  erroneous.- Houston  ft  T.  C.  B.  Go.  v. 
Turner  (Tex.  Civ.  Appt)  712. 

In  an  action  by  a  parent  for  injuries  sustain- 
ed to  a  minor  child,  evidence  of  tbe  good 
morals  of  the  child  was  inadmissible.— Gamemn 
Mill  ft  Elevator  Cio.  v.  Andersgn  (T«x.  Civ. 
App.)  ©71. 

DEATH. 

Instructions  as  to  measure  of  damage*  for 
wrongful  death,  see  "Damages,"  §  6. 

Of  horse,  liability  for  causing,  see  "Animals." 

Sufficiency  of  instructions  In  action  for  causing, 
see  "Trial."  %  10. 

Wrongful  death  caused  1^  operation  ot  rail- 
road, see  "Bsllroadi,*'  {  7. 

I  1.    Aotloiu  for  oanilnB  death. 

In  an  action  for  negligent  death  of  a  boy 
nine  years  of  age,  a  verdict  of  $18,000  was 
pulpabiy  excessive. — Illinois  Gait.  R.  Go.  v. 
Watson^s  Adm'r  (Ky.)  176. 

A  verdict  of  $1,200  for  the  negligent  killing 
of  a  boy  three  years  old  is  not  excessive. — 
Lonisville  ft  N.  B.  Go.  v.  Logsdra's  Adm'r  (Ky.) 
409. 

Ky.  St.  1903,  I  8,  Md  not  to  aathorize  a  re- 
covery against  a  municipal  corporation  for  the 
death  of  a  person  suffering  from  smallpox  by 
tbe  n^Iigence  of  tbe  corporation's  officers  In 
removing  and  caring  for  bim  at  the  pesthouse. 
— Twymau's  Adm'r  v.  Board  of  Gonndlmen  of 
Frankfort  (Ky.)  446. 

Under  Ky.  St.  1003,  S  6,  damages  held  re- 
coverable for  death  caused  by  ordiuary  negll- 
gence.— Southern  By.  Co.  in  Kentucky  v.  Otis* 
Adm'r  (Ky.)  480. 

Under  Bev.  St.  1899^  {  2864,  designating  par- 
ties plslntiff  in  actions  tor  death  of  a  person, 
held,  that  action  by  wife  of  deceased,  brought 
after  six  months  from  the  death,  cannot  be 
maintained,  where  deceased  left  a  minor  child  or 
children.— Case  v.  Cordell  Zinc  &  Lead  Min. 
Co.  (Mo.  App.)  62. 

Evidence  considered  in  action  for  deaths  under 
Rev.  St.  1899,  ft  2S35,  designating  actions  that 
survive,  and  held  insufficient  to  show  that  de- 
ceased left  DO  minor  child  or  children.— Case  v. 
Cordell  Zinc  &  Lead  Min.  Co.  (Mo.  App.)  62. 

Bev.  St  1899,  8  2864,  authorizing  recovery 
of  $5,000  for  death  from  negligence  held  not 
strictly  penal,  so  that  suit  may  be  for  less 
than  $5,000.— Marsh  v.  Kansas  City  Southern 
Ry.  Co.  (Mo.  App.)  284. 

The  fact  that  parents  applied  to  tbe  support 
of  an  unmarried  daughter,  who  lived  with  tiiem, 
a  part  of  the  sums  received  from  their  sou,  Kdd 
not  to  deprive  them  of  the  right  to  recover  to 
the  full  extent  of  contributions  expected  from 
bim.— Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
O'Connor  (Tex.  Civ.  App.)  374. 
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DEBTOR  AND  CREDITOR. 

See  "ABsignmeuta  for  Benefit  of  CreditorB"; 
**Baiikri»tC7":  "Compositions  with  Credit- 
orB"; "BVandulent  OMireyances.*' 

DECEDENTS. 

Deelaratious,  see  ^'Evidence,"  i  6. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  1 1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

Ab  evidence  in  cIvU  actions,  see  "Evidence,"  8S 
6,  7. 

As  evidence  in  criminal  prosecdtioiu,  see  "Crim- 
inal Law,"  §  ti. 
Dying  declarations,  see  "Homicide,"  |  ^ 

DEDICATION. 

f  1.    Mature  and  requisites. 

Circumstances  held  to  show  a  parol  dedication 
of  land  to  a  tumpilce  conipanr.— Halley  v.  Beott 
Connty  Fiscal  Court  (Ky.)  149. 

In  the  absence  of  any  showing  to  the  contra- 
ry, a  dedication  of  a  piece  of  land  to  a  turnpike 
company  as  a  site  for  a  tollhouse  will  be  pre- 
sumed a  dedication  of  an  easement  only.— Ualley 
V.  Scott  County  Fiscal  Court  (Ky.)  149. 

A  dedication  of  an  easement  to  a  pnblic 
aae  may  be  by  parol.— Halley  v.  Scott  County 
Fiscal  Court  (Ky.)  149. 

Evidence  held  to  show  a  sufficient  dedication 
of  the  land  of  a  married  woman  to  the  public 
for  streets  and  alleys. — City  of  Coraicana  t. 
Zorn  (Tex.  Sup.)  924. 

Where  the  owner  of  platted  land  conveyed 

the  same  with  reference  to  streets  and  alleys 
On  the  plat,  acceptance  of  the  dedication  of 
streets  by  the  town  held  unnecessary. — City  of 
Corsicana  v.  Zorn  (Tex.  Sup.)  924. 

Evidence  held  to  show  that  owners  of  land 
did  not  disavow  map  showing  streets,  but  sold 
the  land  with  reference  to  it.— City  of  Oorscana 
v.  Anderson  (Tex.  Civ.  App.)  261. 

Acts  of  a  city  held  an  acceptance  of  the  dedi- 
cation of  streets  by  owners  of  a  tract  of  land. 
—City  of  Corsicana  t.  AndetBon  CTex.  Civ. 
App.)  261. 

Sale  of  land  with  reference  to  plat  or  map 
showing  streets  held  a  dedication  of  them, — 
City  of  Corsicana  v.  Anderson  (Tex.  Civ.  App.) 
261. 

Whether  streets  were  dedicated  held  to  de- 
pend on  acts  of  true  owners  of  land,  not  of 
those  who  previously  held  possession  without 
right. — City  of  Corsicana  t.  Anderson  (Tex. 
Civ.  App.)  201. 

I  2.   Operatlom  ud  elFeet. 

Where  an  eaRoment  was  dedicated  to  a  public 
use.  on  the  abandonment  of  the  use,  title  ond 
right  of  possession  reverted  to  the  grantor. — 
Halley  v.  Scott  County  Fiscal  Court  (Ky.)  149. 

Under  Rev.  St.  1895,  art.  375,  city  AeW  to 
have  the  right  to  remove  fences,  obstructing 
streets  to  the  use  of  which  the  city  became  en- 
titled,  because  of  conveyances  in  accordance 
with  a  plat  showingBtreets  and  alleys.— City  of 
Corsicana  t.  Zorn  (T^.  Sap.)  924. 


DEEDS. 

See  "Alteration  of  Instruments." 

Absolute  deed  as  mortgage,  see  "Mortgages,** 

Best  and  secondary  evidence,  see  "Evidence," 
.    §  6. 

Description  of  boundaries  in,  see  "Bonnd- 
aries,"  {  1. 

Documentary  evidence,  see  "Evidence,"  S  9. 

Estoppel  by  deed,  see  "Estoppel,"  |  1. 

In  fraud  tut  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts,"  i  1. 

Parol  or  extrinsic  evidence,  see  "Evidence," 
S  10. 

Recitals  in,  as  notice  to  purchaser,  see  **Vendor 
and  Purchaser,"  8  8- 

DeeAa  cf  particmlar  specie*  of  properfv. 
See  "Easements,"  {  1;  "Homestead,"  i  2. 

PartLauiar  oiaww  ofOietSM. 

Of  tnut  see  "Chattel  Mortgages,"  i  1;  "Mort- 
gages," 

I  1.    Requisites  ud  Talldity. 

Facts  held  to  show  no  innocent  parties,  pre- 
venting relief  against  a  deed  In  which  the  gran- 
tee, after  delivery,  included  other  land;  he  then 
making  a  voluntary  conveyance,  taking  hack 
purchase-money  notes,  and  assigning  them.  Ky. 
St.  1903,  {{  474-483.— Gill  v.  Fugate  (Ky.) 
188. 

Facts  k«M  not  to  estop  one  from  relief  against 

a  deed  in  which  the  jrrantee  included  land  oot 
sold.— Gill  V.  Fugate  (Ky.)  188. 

A  deed,  not  delivered,  held  to  tuve  no  legal  ef- 
fect.—Dohmen  T.  Scfalief  (Mo.  Sup.)  799. 

Where  a  deed,  reciting  the  execution  of  a  eon- 
tract  by  the  grantor,  is  not  binding  on  the  srau- 
tor,  the  statements  in  the  deed  are  of  no  force. 
—Dohmen  v.  Schlief  (Mo.  Sup.)  799. 

I  2.    ConatmetloB  and  opemtloB. 

Sand,  ft  H.  Dig.  |  699,  providing  for  the  pass- 
ing of  Interests  snbseguently  acquired  hy  a  crau- 
tor,  held  not  to  affect  interests  which  the  xran- 
tor  had  not  attempted,  to  conv^.— Biuiks  t. 

Craig  (Ark.)  764. 

A  deed  of  an  heir's  interest  in  certain  real  es- 
tate held  not  to  convey  an  interest  therein  which 
he  subsequently  acquired  tnr  the  death  of  anoth- 
er heir.— Blanks  v.  Oralg  (Ark.)  764. 

Where  it  appears  possible  to  read  the  name  of 
the  Rrantee  as  written  in  a  deed  as  either 
"Mack"  or  "Mock,"  it  is  for  the  court  to  de- 
termine which  was  intended.  —  Fenderson  v. 
Missouri  Tie  &  Timber  Co.  (Mo.  App.)  810. 

The  construction  of  a  deed  is  fOr  the  court, 
and  its  legal  effect  should  not  be  submitted  to 
the  jury.— Eddy  v.  Bosley  (Tex.  Civ.  App.)  SB^ 

%  3.   FXeadlna;  aad  evldenoe. 

A  deed  regular  on  its  face  and  regularly 
knowledged  held  prima  facie  evidence  of  its  gen- 
tiinenesa,  when  assailed  as  a  foraery  27  years 
after  its  execution.— Elliott  v.  Sheppard  (Mo. 

Sup.)  «27. 

In  an  action  to  <iulet  title  to  real  estate,  evi- 
dence heid  Insufficient  to  justify  a  findiojc  that 
a  deed  under  which  defendants  claimed  title 
^n_s  a  forgery. — Elliott  t.  Sheppard  (MOb  Sapu) 

DEFAMATION. 

See  "Ubel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  1 1. 
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DEUY. 

tn  deliTeiT  of  telegram,  tee  "TelegrapliB  and 

Telephones."  |  2. 
In  transportation  or  dellrery  of  goods  car- 
rier, lee  "Carriers.*'  }  2. 


DELEGATIOM. 

Of  anthorltr,  aee  "Master  and  Serran^"  |  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  8  1. 

Of  goods      carrier,  see  "Carriers."  I  2. 

Of  telegram,  see  "Telegraphs  and  TdejAonee.** 

DEMAND. 

Befbre  action  to  recover  demised  premises*  see 
"Landlord  and  Tenant,"  S  5' 

DEPOSITIONS. 

See  "Witnesses.** 

NMatiTing  waiTer  of  notice  (rf,  In  UO  of  excep- 
tfons,  see  "Exceptions,  BiU  of,"  |  1. 

In  a  snit  by  a  trustee  in  bankmptcy  to  set 
nside  a  transfer,  held  error  to  admit,  as  part  of 
the  bankrupt's  depoeitiou,  copy  of  testimony 
oreTionsly  Kiven  by  bim  before  referee.— E.  S. 
Bonnie  &  Co.  t.  Perry's  Trustee  (Ky.)  208. 

In  homicide,  court  held  to  have  proi^erly  re- 
fused to  permit  readins  of  an  affldavlt  of  con- 
tlnoance  for  insafficient  showing  of  diligence  in 
obtaining  witness*  attendance,— Dean  r.  Com- 
numw^tb  (K7.)  1112. 

DESCENT  AND  DISTRIBUTION. 

See  "Onrteay";  "Dower";  "Hzecntors  and  Ad- 
rolnlstratora*';  **Home8tead."  1 8;  "Wills." 

Inheritance  b7  adopted  diUdren,  see  "Adoih 
tion." 

I  1.    Katnro  mad  eonvae  ia  seneral. 

Land  purchased  by  mother,  and  conveyed  to 
her  and  minor  children  jointly,  held  to  pass,  on 
death  of  surriTinv  minor,  to  the  father,  nnder 
Ky.  St  190%  S  ra03,  and  not  to  the  mother's 
heira,  nnder  section  1401.— Hagan  t.  Glemona 
(Ky.)  898. 

i  S.    Blchts  and  liabilities  of  belrs  and 
distributees. 

The  title  to  personal  property,  including  chos- 
en in  action,  of  an  Intestate,  jpaseea  to  the  ad- 
ministrator, and  the  heir  at  law  has  no  riftbt 
to  collect  or  dispose  of  the  same. — Bishop  t. 
Hatney  (Ky.)  850. 

Action  by  administratrix,  seeking  a  lien  on 
land  for  the  purchase  money,  held  not  an  elec- 
tion to  sne  for  the  purchase  money,  prevent' 
ing  the  bain  from  afterwards  auing  tor  the 
lai^— Bow  T.  Johnstini  (Ky.)  906. 

Certificate  granted  to  heirs,  and  judgment 
against  such  heirs  and  In  favor  of  plaintiffs' 
predecessor  In  interrat,  held  to  show  title  to  land 
m  plaintiffs.— Houston  &  T.  0.  B,  Go.  t,  De 
Berry  (Tex.  Qv.  App.)  786. 

DESCRIPTION. 

Of  debt  wcnred  by  mortgage  see  "Mortgages," 

{  2. 

Of  devisees  or  legatees  in  will,  see  "Wills."  1 4. 
Of^^ro^rty  a>nTeyed,  see  "Boundaries.    I  1; 

Of  property  devised  w  bequeathed,  aee  "Wills," 
I  4. 

Of  prc^rty  in  sheriff's  return  of  execution,  see 

"Execution,"  S  3. 
Of  property  mortgaged,  see  "Mortgages,"  1 1. 


DETINUE. 


See  "Replevin.'* 


See^WillB." 


DEVISES. 
DILIGENCE 


In  procuring  absent  testimony  aa  ground  for 
contlnnnnc^  see  "Criminal  Law,"  f  IL 

DIRECTING  VERDICT. 

In  dvU  actions,  see  "Trial,"  |  & 

DISABILITIES. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," f  2. 

Of  married  womoi,  see  "Husband  and  Wife," 
I  4. 

DISCHARGE. 

From  onployment,  see  "Master  and  ServanV* 
S  1. 


From  Indebtedness,  see  "Oomposltlona  with 

Creditors" ;  "Compromise 
Release." 


Jomp( 
and 


Settlement"; 


Liability  aa  surety,  see  "Prinripal  and  Sorety," 
ol  Mtomey,  aee  "Atttaiiey  and  Client,*'  |  L 

DISCONTINUANCE. 

Of  action,  aee  "Dismissal  and  Konsuit,**  f  1. 

DISCRETION  OF  COURT. 

As  to  amendment  of  pleading,  see  "Pleading." 
I  8. 

As  to  continuance,  see  "Criminal  Law."  S  11. 
As  to  granting  new  trials,  see  "New  Trial,"  S  1- 
As  to  striking  out  pleading,  see  "Pleading," 
f  6. 

Review  In  civil  actions,  aee  "Appeal  and  Br- 

ror,"  S  10. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial."  S  6. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  H  14.  15;  "Criminal  Law," 
121. 

f  1.  Volnatanr* 

Refusing  defendant  leave  to  amend  plea  in 
reconvention,  after  granting  plaintiff's  uonsnit 
and  sostainlug  demurrer  to  plea,  held  error,  nn- 
der Saylss*  Ann.  Civ.  St  arts.  1260,  1301^ 
Blank  V.  Robertson  ^ex.  Civ.  App.)  564. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace";  "Disturbance  of 
PuUk  Assemblage.'* 

DISQUALIFICATION. 

Of  experts,  see  "Bvfdence,"  1 11. 

DISSOLUTION. 

Of  partnwship,  see  "Partnership,"  |  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

Of  proceeds  of  sale  on  execntion,  see  "Execu- 
tion," S  2. 
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DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Ar^ments  and  condact  at  trial,  see  "Oiminal 
Law,"  S  13. 

Hnnoless  error  in  ar^ment  of,  see  "Criiainal 
Law,"  §  22. 

Neceasfty  that  district  attorney  prosecnte  pro- 
ceedings for  remoTal  of  oflScera,  see  "Offlcera,*' 

Review  of  arguments  of,  as  dependent  on  pres- 
entation of  grounds  of  review  In  record,  see 
"Criminal  Law."  fi  20. 

Review  of  arguments  of,  as  dependent  on  pres- 
entation of  grounds  of  review  in  trial  court, 
see  "Criminal  taw,"  1 19. 

DISTURBANCE  OF  PUBLIC  ASSEM- 
BLAGE. 

Harmless  error  In  instructions,  See  "OiminBl 
Law,"  I  22. 

In  n  prosecution  for  disturbing  religioos  wor- 
ship, a  charge  that  defendant  was  ^iltj  if  he 
disturbed  anv  part  of  the  congregation  held  not 
error.— aark  t.  State  (Tex.  Gr.  App.)  1078. 


DITCHES. 


See  ''Drains,*' 


DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  State*  conrts, 
see  "Removal  of  Causes,"  §  1. 

DIVIDENDS. 

On  corporate  stock,  see  "Banks  and  Banking," 

DIVORCE. 

Docnmentarr  evidence,  see  "Evidence,"  8  9. 
Separate   maintenance,    see   "Hnaband  and 
Wife,"  I  7. 

S  1.   JnrladletloB,  proesedioKSi  uid  n- 
Uef. 

Evidence  in  a  suit  for  divorce  for  intolerable 
indignities  held  to  authorize  the  denial  thereof 
to  the  wife,  but  not  the  denial  to  the  husband. 
—Shy  T.  Shy  (Mo.  App.)  299. 

i  S.   Allmimr,  Allowftnoes,  and  dlspoal- 
tloB  of  property. 

Under  Ky.  St  1903,  8  900,  $250  counsel  fees 
were  properly  awarded  wife  In  divorce,  though 
divorce  was  Improperly  granted.— Donnelly  v, 
Donnelly  (Ky.)  18^. 

Although  Goart  of  Appeals  has  no  jurisdic- 
tion of  oiTorce  appeal,  it  will  examine  merits 
of  divorce  on  appeal  from  judgment  for  alimony, 
and  reverse  award  If  divorce  was  improper. 
—Donnelly  t.  Donnelly  (Ky.)  182. 

DOCUMENTS. 

As  e^dence  in  dvil  actions,  see  "Evidence,** 
10. 

DOMICILE. 

As  affecting  venue,  see  "Venue,"  §  1. 
Residence  of  employ^  aa  affecting  venue  of  ac- 
tion for  personal  injuries,  see  "Master  and 

Servant,"  §  8. 
Residence  of  parties  as  affecting  jurisdiction  of 

i'ustices  of  the  peace,  see  "Jutitices  of  the 
»eace,"  81. 


DOWER. 

See  "Curtesy." 

S  1.   Inoltoate  imterest. 

f^ecution  of  assignment  for  benefit  of  crnl- 
itors  by  husband,  in  which  wife  does  not  juL 
held  not  to  devest  her  of  inchoate  dower  ngtit. 
— Hanna'a  Assignees  v.  Gay  (Ky.)  916. 

t  S.    Bisbts  wad  Mmadles  vf  widvw. 

Where  a  widow  was  entitled  to  doww  in  a 
building  which  was  a  part  of  her  deceased  bus- 
band's  estate,  her  infant  bod,  who  possessed  i 
reversionary  Interest  in  the  bnilding.  was  not  a 
necessary  party  to  an  action  by  h^  to  recover 
for  injuries  thereto. — Cumberland  Tdephoae  k 
Telegraph  Go.  v.  Foster  (Ky.)  ISO. 

On  the  death  of  her  husband,  a  widow's  in- 
choate dower  l>ecome8  consummate,  and  fbt 
can  then  aell  it  by  deed  or  contract.— Hanna's 
Assignees  v.  Ga^  (Ky.)  915. 

Widow  held  to  have  devested  herself  of  dow- 
er Interest  in  her  husband's  land.— Hanna's  As- 
signees T.  Gay  (Ky.)  915. 

DRAFT. 

Attached  to  bills  of  ladloft  see  "Garriera,"  |  2. 
Intarest  on,  see  "Interest, '  |  1. 

DRAINS. 

See  "Levees.** 

Laws  establishing  drainage  district  for  pumow 
of  maintaining  a  particular  drain  witbuut 

fiving  interested  party  a  day  in  court  as 
enlal  of  due  process  of  law,  see  "Constitii- 
tional  lAW,"  i  5. 
Special  or  local  laws^  see  "Statutes,"  S  1. 

I  1.   Assessments  wad  speelal  taxes. 

Under  Ky.  St.  1899,  8  2400,  the  sUtute  be- 
gins to  run  against  an  action  to  enforce  die 
contractor's  lien  for  construction  of  a  drainaee 
ditch  only  from  acceptance  of  the  work  and  the 
gi\ing  of  a  certificate  by  the  county  surveyor.— 
Dixon  T.  Labry  (Ky.)  480; 

DRUGGISTS. 

Pes.  Code  1895,  arts.  455,  466,  held  not  to 
prohibit  sale  of  hquor  ou  prescription  under 
license,  or  of  patent  medi<nnes  and  pilla  by  one 
not  a  qualified  phanqacist.— Watson  t.  otttc 
(Tex.  Cr.  App.)  804. 

DUE  PROCESS  OF  LAW. 

See  "Oonstitntlonal  Law,**  |  S. 

DUPLICITY. 

In  affidavit  for  writ  of  sequestration,  see  "Seq- 
uestration." 

In  indictment,  see  "Indictment  and  Infmna- 
tton,"  I  2. 

DYING  DECURATIONS. 

See ''Homicide,"  |4. 

EASEMENTS. 

See  "Dedication":  "Highways." 

S  1.   Oreatlom,  exlatenee,  and  tevMfau- 

tlon. 

Evidence  held  sufficient  to  sustain  verdict  in 
favor  of  plaintiff's  right  to  jpaasway  throogti 
an  alley.— Wnlling  v.  Eggers  (Ky.)  428. 

Proof  that  an  owner  established  a  passway 
over  his  land  for  his  own  convenience  mU  noc 
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a^art  of  the  premiBes.— Brans  t.  Motley  (Ky.) 

One  who  took  possewioD  ttf  land  onder  a 
parol  gilt,  and  nsed  a  passway  over  the  do- 
nor's other  landt  held  to  have  acquired  a  sre- 
■eriptlre  right  to  the  puaway  at  ue  end  oi  15 
years.— Smith  r.  Smith  (Ky.)  8S4. 

Warranty  in  deed  and  pnmiBBion  to  grantee 
to  erect  improvements  held  not  to  estop  grantor, 
who  has  retained  a  tract  sarronnded  by  the  one 
nanted,  to  claim  a  right  of  way.— ^Iman  t. 
Patterson  (Tez.  CW.  App.)  989. 

Id  action  for  right  of  way,  judgment  foe 
passageway,  directing  sheriff  to  remove  obstrue- 
tionfi,  held  not  -  erroneous  as  establishing  road 
for  public  ase  over  defendants'  land. — Holman 
T.  Patterson  (Tez.  Civ.  App.)  989. 

In  action  for  right  of  way,  plaintiff's  oral  tea- 
timony  as  to  defendants'  title  to  the  laud  held 
admissible.— Holman  t.  Patterson  (Tez.  Civ. 
App.)  989. 

In  action  for  right  of  way  over  land,  deeds 
thereof  to  defendants,  their  execntion  being 
proven,  held  admissible  in  evidence.- Holman  t. 
Patterson  (Tex.  Civ.  App.)  989. 

In  action  for  right  of  way,  answers  showing 
defendants'  title  to  the  land  held  admissible  In 
evidence.— Holman  t.   Patterson  (Tez.  Cir. 

App.)  989. 

Grantor  who  retains  tract  surronnded  by 
tract  conveyed,  held  to  implied^  reaerre  right 
of  way.— Holman  t.  Patterson  (Tez.  GIt.  App.) 
989. 

i  S.   Extent  of  zliftti  mmm,  ud  obatnie* 

tlOB. 

A  devisee  of  land  charged  with  providing  a 
snltable  pastway  to  other  devisees  held  not  en- 
titled to  atlpnlate  for  the  forfeiture  of  the  pass- 
way  on  the  failure  of  the  devisees  to  keep  the 
gates  closed.— Evanj  y.  MoUey  (Ky.)  877. 

EJECTION. 

Of  paaaengen,  see  "Carriers,"  1 10b 

EJECTMENT. 

See  "Trespass  to  Try  Title." 
Borden  of  proof,  see  "Evidence,"  {  8. 
Order  of  proof,  see  "Trial,"  S  4. 

I  1*   FXeadijiB  and  orldenoe. 

In  ejectment,  where  defendant  pleaded  ad- 
TSrse  posseBsion,  evidence  as  to  payment  of 
taxes  by  plaintiff  held  competent.— Walling  t. 
Bggers  (Ky.)  428. 

Oq>  issue  of  ownership  of  atrip  of  land  and 
easement  in  alley,  certain  evidence  as  to  acts 
and  claims  of  parties  held  competent— Walling 
T.  Eggera  (Ey.f  42a 

ELECTION. 

Between  caaaes  of  action  pleaded,  see  "Plead- 
ing." 16.  '  ^ 

ELECTIONS. 

Contracts  ot  election  districts,  see  "Municipal 
Corporations,"  1  4. 

Entry  in  surveyor's  book  as  evidence  of  time  of 
election  ot  snrveyor,  see  "Public  Lands,"  J  1. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," «  2,  3. 

Of  q}ecial  judge,  see  "Judges,"  I  2. 

Becovery  of  money  bet  on  eleedims,  aee  "Qam- 
ing."  j  1. 

Sabmission  to  popular  vote  of  imnxwitlon  to 
l^^hase  turnpike  by  county,  sat  GountiM," 
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[  Const,  art.  6,  fi  2,  as  amended  in  1901  (Laws 
:  1901,  p.  822),  providing  that  one  subject  to  poll 
'  taz  shall  not  vote  unless  he  has  paid  the  tax, 
held  not  to  require  the  receipt  to  be  exhibited 
I  at  the  time  of  voting.— Stinaon  v.  Gardner  (Tn. 
;  Sup.)  492. 

Oen.  Laws  1903,  p.  68,  c.  46,  fi  1,  extending 
.  time  for  payment  of  county  taxes  in  certain 
couDtiea,  »eld  not  to  abrogate  requirement  of 
'  Conat  art.  6,  {  2,  as  to  payment  of  poll  tax, 
I  being  a  prerequisite  to  right  to  vote,  bat  that, 
:  if  it  did  so.  It  wonld  be  unconstitutional.— Black 
I  T.  Pool  (Tex.  Sup.)  922. 

I  I  X.  Oontasta. 

i    Const,  art.  6,  fi  8,  held  not  aelf-ezecutlng,  and 
I  district  court  lias  no  jurisdiction  to  try  contest- 
ed election  cases,  save  in  the  manner  preacritwd 
bg  statute.— Mercer  v.  Woods  (Tex.  Oiv.  App.) 

In  order  to  confer  jnriadiction  over  a  statutory 
!  contest,  the  requirements  of  the  statute  as  to 
I  serving  n<rtice  must  be  complied  witiL — Mercer 
!  V.  Woods  (Tex.  dv.  App.)  16. 

I  Actual  notice  to  one  of  defendants  in  contest- 
I  ed  local  option  election  of  grounds  of  contest 
:  held  not  to  dispense  with  necesBity  for  serving 
'  written  notice  required  by  statute  to  confer  ju- 
,  rudiction.— Mercer  v.  Woods  (Tex.  Civ.  App.) 

I  '  EMBEZZLEMENT. 

;  (Capacity  to  CMnmit,  see  "Criminal  Law."  |  2. 
I  Instructions,  see  "Criminal  Iaw*"  fi  15. 

EMINENT  DOMAIN. 

i  Public  improvements  by  municipalities,  see 
i    "Munldpal  Corporations,'*  |  6. 

;  fi  1.  Compensation. 

Measure  of  damage  In  action  for  value  of  laud 
taken  for  railroad  right  of  way  held  to  be  simply 
the  valne  of  the  ground  taken.— Whitecotton  v. 
St  Louis  &  H.  Ry.  Co.  (Mo.  App.)  318. 

i  S.   PvoeeodlBCs  to  take  property  wsnA 
assess  eompensatlon. 

Gen.  Laws  1899,  26th  i.eg.  p.  105,  c.  70,  re- 
lating to  condemnation  proceedings  by  railroads, 
held  not  to  authorise  appeal  b;  property  own- 
ers after  their  acceptance  of  a  judgment  of  the 
county  court  and  receipting  in  full.- Parks  v. 
Dallaa  Tenninal  Bj.  ft  UniMi  Depot  Oo.  (Tez. 
dv.  App.)  683. 

fi  3.    Remedies  of  owners  of  property. 

Defense,  in  an  action  for  the  value  of  land 
taken  by  railroad,  that  plaintiff  bad  acquired 
no  title  to  the  land,  Aeld  not  available  to  thf> 
railroad.— Whitecotton  v.  St.  Loula  &  H.  By. 
Co.  (Mo.  App.)  81& 

Trustee  of  discharged  deeds  of  trust  hdd 
not  proper  party  plaintlffl,  In  action  against 
railroad  for  the  value  of  right  of  way  through 
the  land  affected  thereby.--Whitecottou  v.  St 
Lonis  ft  H.  By.  Go.  (Mo.  App.)  818. 


Bee 


Sm 


See 


EMPLOYES. 

"Master  and  Servant." 

ENTRY,  WRIT  OF. 

"Ejectment" 

EQUITABLE  ESTOPPEL 

"Batoppel."  I  S. 

EQUITABLE  SET-OFF. 


See  "Set-Off  and  Oounterclahn.** 
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EQUITY. 

Eqaltable  estoppel*  see  "Bstoppel/*  S  2. 
EQOitaUe  aet-ofl,  see  *'Set-Off  and  Countw 
clftim." 

Joinder  of  legal  and  equitable  actions,  see  **A^ 

tion,"  §  2. 

Relief  sgainst  Judgment,  see  "Jndgment."  i  5. 
Review  of  evidence  in  equitable  actions,  see 
"Appeal  and  Error,"  6  20. 

Parttciaar  nibjecte  of  equitable  JurUdiction  ana 

e(iuiUti)le  remediea. 
See  "FrandDlent  Conveyances";  "Injunction"; 

"Beceivera";       "Specific       Performance";  j 

"Trusts."  i 
Cancellation  of  vron^lly  assigned  nontrans-  | 

ferable  railroad  ticket,  see  "Carrion."  $  C. 
Enforcement  of  state  demand  against  railroad 

company,  see  "Railroada,"  }  1. 
Settiiur  aside  frandulent  conveyance  In  action  > 

by  devisee,  see  "Wills,"  I  5. 
Setting  aside  tax  sale,  see  "Taxation,**  I  la 

I  1.   Jnrisdiotloii.  prinelples,  and  nuut*  , 
Ims.  I 

Snbseqnent  simplification  of  account,  by  agree-  < 
ment,  held  not  to  oust  equity  Jorisdiction  con- 
ferred by  Code  Prac.  f  10,  snbd.  4.— Ellison  v. 
Diinlap  (Ey.)  16& 

ERROR*  WRIT  OF. 

See  ''Appeal  and  Error." 

ESCAPE. 

A  building  used  as  a  jaii.  and  In  wblch  a  pris- 
oner is  confined,  is  witnin  the  statute  punishing 
jail  deliveries,  though  not  in  an  incorporated 
town  and  not  the  property  of  the  county.— 
Irvington  t.  State  (Tex.  Cr.  App.)  928. 

ESTABLISHMENT. 

Of  bouDdaries,  see  "Boundaries,'*  |  2. 
Of  counties,  see  "Counties,"  i  1. 
Of  lost  instruments,  see  "Lost  Instruments.** 
Of  public  schools,  see  "Scbools  and  School  DIs- 
trirtB,"  §  1. 

Of  telegraphs  or  telephones,  see  "Telegraphs 

and  TiOephones,"  §  1. 
Of  turnpikes  or  toll  roads,  see  "Turnpikee  and 

Toil  Roads."  S  1. 
Of  wUl,  see  "Wills,"  {  3. 

ESTATES. 

Created  by  will,  see  "Wills."  8  4. 

l>ecedcDts'  estates,  see  "I>eRcent  and  Distribu- 
tion"; "Executors  and  Administrators." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 


To  deny  liability  of  city  for  Injuries  from  de> 
feet  m  sidewalks,  see  "Municipal  Corpora- 
tions," §  8. 

To  deny  ownership  of  property  assessed  for 

public  improvements,  see  "Municipal  Oorpo- 

rations,"  I  5. 
To  enforce  vendor's  lien,  see  "Vendw  and  Par- 

chiiscF|"  {  4* 
T*  object  to  Inception  of  evidence,  see  "Trial.'' 

S  4. 

To  talw  appeal,  see  "Anteal  and  Error,**  |  3. 

I  1.  Br  deed. 

Wife,  having  joined  husband  in  mortgage  con- 
veying "all  their  interest"  in  lot,  held  estopped 
to  deny  that  her  life  estate  was  intended  to 
be  conveyed.— Simmons  v.  Reinhardt  (Ky.)  890. 

I  2.   Equitable  estoppeL 

In  an  action  for  damages  tor  the  cutting  of 
trees,  evidence  showing  an  estoppel  not  pleaded 
held  incompetent.— Hilton  t.  Gofvin  (Ky.)  890. 

An  owner  of  Uie  record  title  to  proDerty  sold 
for  taxes  •field  estopped  to  assert  surtt  title  as 
against  the  purchaser  at  the  sale.— Spence  v, 
Itenfro  (Mo.  Sup.)  697. 

The  defense  of  estoppel  may  be  raised  by  de- 
murrer, where  the  essential  facts  appear  In  the 
petition.— Stone  t.  Oook  (Mo.  Snp.)  801. 

Owner  of  real  estate  held  estopped  by  repre- 
sentations of  Agent  to  deny  right  of  occupant 
to  remove  buildings.— Bxcnange  Real  Estate  & 
Building  Go.  t.  Schudunan  uealty  Co.  Qfo. 

App.)  75. 

Where  the  balance  of  coffee  sold  and  not 
delivered  was  tendered  in  a  suit  for  the  price, 
the  buyer's  failure  to  obtain  a  delivery  in  such 
suit  did  not  estop  it  from  recovering  ttie  propor- 
tion of  the  price  after  judgment  rendered  for 
the  buyer  on  a  plea  of  payment  for  the  eatire 
lot— Borchea  &  Co.  r.  Arbackle  Bros.  C^vm.) 
266. 


See  "Animala.** 


ESTRAYS. 


EVIDENCE. 


See 


Particular  utntes. 
•Curtesy":    "Dower";  "Ufe 


^  ,     — «  Betatea- 

'Tenancy  in  Common." 
For  years,  see  "Landloid  and  Tenant,** 

ESTOPPEL. 

By  jndgment,  see  "Judgment,"  {8  7.  8. 

Of  suretv  to  deny  liability,  see  "Prindpal  and 

Surety."  S  2. 
To  allege  that  agent  exceeded  authority,  see 

"Prinripal  and  Agent,"  8  3. 
To  avoid  or  forfeit  insurance  policy,  see  "In- 

snrance,"  I  9. 
To  cancel  deed  for  Invalidl^,  see  "Deeds,"  S  1> 
To  claim  homestead,  see  "Homestead."  §  4. 
To  contpst  will,  see  "Wills,"  §  3. 
To  deny  knowledge  of  falsity  of  miHrepreseata- 

tions  by  vendee  of  goods,  see  "Sales/'  i  1. 


See  "Depositions";  "Witnesses.** 

Applicability  of  Instructlmts  to  erldcnce.  Bse 

^-Trial."  {  10. 
Assignment  of  errors  as  to  admlsrion.  see  *'Ap- 

peal  and  Error,"  (  13. 
Comments  on,  by  counsel,  see  "Criminal  Law," 

8  13. 

Oomments  on.  by  court,  see  "Criminal  Iaw,"  { 
12. 

Harmless  error  in  admission  or  exclusion,  see 
"Appeal  and  Error,"  8  21;  "Ok-iminal  Law," 
8  22. 

Materiality  of  testimony  on  which  perjuir  is 

founded,  see  "Perjury,"  8  1- 
Necessity  of  motion  for  new  trial  presenting 

|ToundB  of  review,  see  "Appeal  and  Error,* 

Newly  discovered  evidence  as  ground  for  new 

trial,  see  "New  Trial,"  |  2. 
Objections  for  purpose  ot  review,  see  "Appeal 

and  Error,"  8  5- 
Province  of  court  and  jury  aa  to,  see  'HTrial," 

8  7. 

Questions  of  fact  for  Juir,  aee  "Trial,"  8  6. 
Reception  at  trial  see  ''Criminal  Law,"  f  12; 

"Trial."  8  4. 

Review  dependent  on  preservation  of  grounds  of 
review  in  record,  see  "Appeal  and  Error,**  I 
12;  "Oriminnl  r«w,"  8  20. 

Review  on  appeal  or  writ  of  error,  see  "AimmaI 
and  Error,"  8  20;  "Criminal  Law,"  S  22. 

Validity  of  laws  relating  to  by-laws  of  insur- 
ance companies  as  evidence,  as  impairing  ob- 
ligation of  contracts,  see  "Constituttooal 
Law."  8  3. 

Weight  and  effect  of,  as  question  fw  jury,  see 
"Trial,"  8  0. 
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A^toparticiitarfixeUoriMuet. 

See  "Adverse  Possesaiou,"  5  3;  "Alteration  of 
Instruments";  "DamaseB,"  9  o;  "S!aa«ment8," 
S  1;  "Fraudulept  ConveranceB,"  {  2;  "Part- 
nerahip,"  1 1;  "Sales,"  t  I. 

Agency,  see  "Principal  and  Agent,"  S  1. 

Authority  of  agent,  see  "Principal  and  Agent," 
S  3. 

Gonatitutionallty   of   police   legalationB,  see 

'^Oonstitational  Law »  I  I. 
Contributory  negligence  of  serrant,  see  *'llas- 

ter  and  Servant."  S  8. 

Genuineness  of  deed,  see  "Deeds,"  S  3. 

Legitimacy  of  cliildren,  see  '*BiiKtnrd8,"  i  1. 

Negligence  of  master,  see  "Master  and  Serv- 
ant.^' S  8. 

Purchase  of  renlty  in  good  faith,  see  **Tendor 

and  PurchHSPr,"  S  3. 
Services,  see  "Work  and  labor." 
To  establish  trnstj  see  "Trusts,"  f  1. 
Undue  influence  in  procuring  making  of  wUI. 

see  "WUls,"  8  2. 

In  ndtons  by  or  against  -  parttctttar  classes  of 

partiea. 

See  "Attorney  and  Client,"  §  2;  "Carriers,"  SS 
2,  3,  6;  "Corporations,"  S  4;  ''Executors  and 
Administrators,"  §  5;  "Master  and  Servant," 
I  8:  "Principal  and  Agent,"  S  3;  "Railroads," 
if  6-8;  "Street  Railroads/'  %  2. 

School  district,  see  '^hools  and  School  Dis- 
tricts," %  1. 

in  'particular  dfoil  acti(m$  or  prooeedUnQt. 

See  "Divorce"  §  1;  "Ejectment,"  §  1; 
"Fraud,"  S  2;  "Negligence,"  J  4;  "Specific 
Performance,"  i  3;  "Torts";  "Trespass,"  S  IJ 
"Trespass  to  Try  Title."  5  1- 

For  breach  of  contract  for  carriage  of  passen- 
gers, see  "Carriers,"  8  6. 

For  compensation  of  attorney,  see  "AttOTuey 
and  Client."  §  2. 

For  destruction  of  liquor  illegally  kept,  see 
"Intoxicating  Liquors,"  §  7. 

Foreclosure,  see  "Mortgages,*'  |  7. 

For  fire  caused  by  operation  of  railroad,  see 
"Railroads,"  |  9. 

For  Injury  to  live  stock  hi  transportation,  see 
"Carriers,"  f  3. 

For  personal  Injuries,  see  "Master  and  Serv- 
ant," §  8:  "Railroads,"  SI  S>  7;  "Street  RaU- 
roads."  fi  2. 

For  price  of  goods  sold,  see  "Sales,**  {  7> 

For  services,  see  "Work  and  Labor." 

For  wrongful  death  caused  by  operation  of 
railroad,  see  "Railroads,"  3  7. 

For  wrongful  dinoharge  of  school  teacher,  see 
"Schools  and  School  Districts,"  g  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  3  3. 

On  contract  of  purchase  of  turnpike,  see  "Turn- 
pikes and  Toll  Koada,"  §  1. 

On  insurance  certificate,  see  "InBurance."  I  14. 

On  insurance  policy,  see  "Insurance,"  {  12. 

In  oriminal  proaecutiona. 
See  "Assfiult  and  Battery,"  §  1;  "Burglary," 
3  2;  "Criminal  Law,"  §§  &-10;  "Homicide," 
3  4;  "Larceny."  I  1;  "Libel  and  Slander," 
§  1;  "Perjury,"  f  2;  "Rape,"  |  2;  "Kob- 
bery." 

For  carrying  concealed  weapons,  see  "Weap- 
ons." 

For  violation  of  license  laws,  see  "Licenses," 
8  1. 

For  violation  of  Ilqaor  laws,  see  "Intoxicat- 
ing Liquors,"  (  6. 

I   1.    Jndlolal  notice. 

A  court  will  not  take  judicial  notice  that  a 
particular  street  is  within  five  miles  of  the 
limits  of  a  ci^. — Stealer  t.  Kansas  Cltj  (Mo. 
Sup.)  599. 

S  2.  Fresunptlona. 

On  an  Issue  as  to  whether  lands  in  Arlcansas 
had  been  deeded  absolutely,  or  whetlter  the  oon- 


veyance  was  Intended  to  create  a  trust.  It  was 
to  be  presumed  that  tbe  law  of  Arkanaas  was 
the  same  as  that  of  Texas.— Boyd  t.  Boyd  (Tex. 
Civ.  App.)  3». 

Proof  of  the  law  of  New  Mexico  held  not 
to  defeat  an  action  against  a  telegraph  com- 
pany for  mental  anguish  occasioned  by  the  fail- 
ure to  promptly  deliver  a  telegram  tendered 
it  in  New  Mexico  for  delivery  in  Texas. — Wes- 
tern Union  TeL  Oo.  t.  McNaiiy  Ci^ex.  Cir. 
App.)  969. 

8  3.    Burden  of  proof. 

Burden  of  proof  in  ejectment,  and  to  estsblfsh 
easement  in  alley,  held,  under  pleadings,  on  de- 
fendant, on  whole  case,  under  Civ.  Code,  8  526. 
—Walling  V.  Eggers  (Ky.)  428. 

I  4*    Relevancy,  materlallt7»  and  eom- 
petenoy  Im  ceneral. 

On  issue  of  waiver  of  landlord's  lien  on  cer- 
tain crops,  evidence  as  to  waiver  of  lien  on  oth- 
er crops  Acid  Inadmissible.— Wimp  r.  'Ear\j  (Mo. 
App.)  343. 

In  au  action  for  deatb  of  a  servant  in  a  mine, 
a  remark  of  the  foreman,  occurring  at  the  time 
he  threw  a  block  into  tbe  mioe  which  killed  de- 
ceased, had  admlsaible  a*  res  gestK^-Stzodt  r. 
Conkey  (Mo.  App.)  678. 

In  an  action  for  injuries  to  a  passenger,  evi- 
dence that  plaintiff  and  her  father  were  too 
poor  to  employ  a  physidan  held  competent  to 
explain  why  a  ntmidan  had  not  been  emptoyed. 
—Pecos  &  N.  T.  Ry.  Go.  v.  Williams  (Tex,  Civ. 
App.)  5. 

Amount  for  which  land  sold  on  execution  keU, 
under  tbe  circumstances,  not  evidence  of  its 
value.— W.  T.  Rickards  &  Co.  t.  J.  H.  Bemis 
&  Co.  (Tex.  Civ.  App.)  239. 

In  an  action  asaiust  a  carrier  for  unreason- 
able delay  In  delivering  potatoes,  evidence  of 
price  for  which  potatoes  actually  sold  held  ad- 
missible on  issue  of  damages.— Garlington  v. 
Ft.  Worth  &  D.  C.  Ry.  Co.  (Tex.  Civ.  App.) 
368. 

In  an  action  against  a  carrier  for  unreason- 
•able  delay  in  delivering  potatoes,  certain  evi- 
dence keid  admissible  on  the  issue  of  market 
value.— Garlington  v.  Ft.  Worth  &  D.  C.  Ry. 
Co.  (Tex.  Civ.  App.)  368. 

In  an  action  against  a  carrier  for  unreasonable 
delay  in  delivering  potatoes,  certain  evidence 
held  to  show  market  value  of  merchantaUe  po- 
tatoes.—Garlington  T.  Ft.  Worth  &  D.  0.  By. 
Co.  (Tex.  Civ.  App.)  368. 

Statement  of  insured's  attorney  In  letter  to 
defendant  company  held  not  objectionable,  in 
action  on  policy  for  reference  to  compromise, 
made  in  reply  to  letter  admitted  without  ob- 
jection.—iEItna  Ins.  Oo,  V.  Fitze  (Tex.  Civ. 
App.)  370. 

In  an  action  against  a  railroad  for  personal 
injuries  received  oy  a  person  in  alighting  from 
a  train,  letter  from  medical  witoess  to  plain- 
tiff's counsel,  referring  to  the  cause  of  the  in- 
Jury,  held  competent.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  CrlsweU  (Tex.  Civ.  App.)  388. 

Declarations  of  principal  aa  to  contract  made 
by  him  with  third  person  held  inadmissible  in 
support  of  factors'  action  against  him.— Beak- 
ley  V.  Itainier  (Tex.  Civ.  App.)  702. 

In  action  against  railroad  for  damages  sus- 
tained by  one  whose  property  abutted  on  a 
street,  owing  to  construction  of  the  road  in  the 

street, ,  evidence  as  to  what  another  lot  sold  for 
after  such  construction  held  erroneously  adrait- 
ted.— Newbold  v.  International  &  G,  N.  B.  Co. 
(Tex.  Civ.  App.)  1079. 

8  5.    Best  and  seoondary  evidenes. 

Parol  evidence  held  admissible  to  prove  con- 
tents of  lost  contract  with  coriiuration,  though 
minutes  of  board  ot  directors  occeptlug  the 
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■ame  are  not  vrodoeed.— EUtion  r.  Dnolap  (Kj') 
155. 

Id  ftcHon  for  deceit  !n  the  tale  of  corporate 
RhareB.  plaintiff  conld  testify  as  to  contents  of 
memorandum  shown  him  by  corporation's  book- 
keeper at  histance  of  defendant,  and  which  had 
been  lort.— Drake  t.  Holbrook  (Ky.)  158. 

Under  Rev.  St  1899,  {  933,  the  record  of  a 
deed  in  the  possession  of  one  of  the  parties  MM 
admissible  for  the  adverse  party.— Patton  t. 
Fox  (Mo.  Sup.)  804. 

Teatimony  as  to  contents  of  lost  letters  held 
admisBible.— First  Nat.  Bank  t.  Wright  (Mo. 
App.)  686. 

Parol  evidence  Meld  Inadmlsrible  to  show  that 
a  deed  absolute  in  form  was  Intended  to  create 
a  trnst— Boyd  t.  Boyd  (Tex.  CiT.  App.)  89. 

Evidence  Md  to  constitute  a  sufficient  predi- 
cate for  the  introduction  of  secondary  evidence 
in  proof  of  a  Judcnent— Houston  &  T.  (X  B. 
V.  De  Berry  (Tex.  fflv.  Aro>)  T36. 

I  6.  Adaalsslo&a. 

In  a  will  contest,  evidence  of  admissions  by 
testator's  wife,  to  whom  a  large  part  of  the  es- 
tate was  devised,  held  admissible  to  prove  nndue 
Influence  exercised  hi  her,  as  admissions  against 
interest— Powers'  Kx'p  v.  Powers  (Ky.)  152. 

Declarations  made  by  a  party  when  articlM 
dissolving  a  partnership  were  executed  held  ad- 
missible as  a  part  of  the  transaction,  where 
tin  articles  had  previously  been  introduced  to 
prove  a  partnership.— Marks  &  Stix  v.  Hardy's 
Adm'r  (Ky.)  864,  1105. 

Evidence  of  a  compromise  offered  by  plaintiffs 
was  properly  rejected,  where  it  did  not  appear 
tliat  defendant  himself  made  an  offer  of  compro- 
mise, or  anthoriied  it,  or  that  he  knew  that  an 
offer  waa  made.— Marks  ft  Stix  v.  Hardy's 
Adm'r  (Ky.)  864.  1105. 

A  portion  of  plaintiff's  abandoned  petition 
keUt  admissilde  in  evidence  against  him.— Gallo- 
way V.  San  Antonio  &  G.  By.  Co.  (Tex.  Civ. 
App.)  82. 

To  counteract  the  effect  of  a  statement  in  ftn 
abandoned  pleading  as  an  admission,  a  party 
must  ^ow  that  he  did  not  know  the  pleading 
contained  the  statement  when  filed.— Galloway 
T.  San  Antonio  &  Q.  By.  Co.  (Tex.  Civ.  App.) 
32. 

In  an  action  by  the  buyer  of  threshing  ma- 
chinery for  breach  of  warranty,  Btatemeots  of 
defendant's  general  agent,  while  attempting  to 
make  the  machinery  operate  properly,  Md  ad- 
missible.—S-tandefer  V.  Aultman  &  Taylor  Ma- 
chinery Co.  (Tex.  Civ.  App.)  552. 

In  an  action  against  a  carrier  for  injuries  to 
lieef  cattle,  declarations  of  the  conductor  of  the 
train,  constituting  admissions  of  negligence, 
held  inadmissible  against  the  carrier.— St.  Louis, 
I.  M.  &  S.  By.  Co.  V.  Carlisle  (Tex.  Civ.  App.) 
553. 

Declarations  of  a  decedent  as  to  bring  asleep 
when  he  was  struck  by  a  train  Md  admissible 
as  against  interest.— Smith  v.  IntamatloBal  ft  O. 
N.  R.  Co.  (Tex.  Civ.  App.)  556. 

{  7>  DaolaratloBS. 

Statement  of  Insured's  attorney  In  letter  to 
defendant  company  held  not  objectionable,  in 
action  on  policy,  as  self-serving  declaratloa.— 
^tna  Ins.  Co.  v.  Fitie  (Tex.  Oiv.  App.)  87a 

I  8.  Hearuj. 

Statement  ol  Insured's  attorney  in  letter  to 
the  defendant  company  held  not  objectionable, 
in  action  on  policy,  as  hearsay.r-.2}tna  Ins.  Co. 
T.  Fitse  (Tex.  Civ.  App.)  370. 

Testimony,  In  an  action  against  a  railroad  for 
personal  Injuries  received  by  a  passenger  in 
alighting  from  a  train,  as  to  what  a  physician 
said  after  an  examination  of  the  person  injured, 


Is  hearBay.—MIsBoiirf,  K.  ft  T.  By.  Co.  of  Texts 

V.  Crlswetl  (Tex.  Civ.  App.)  388. 

In  an  action  against  street  railway  fop  Inju- 
ries to  a  passenger,  certain  cTidence  on  the  iasne 
as  to  whether  the  passenger  was  ruptured  prior 
to  the  accident  AeM  proneriy  exdnded.— PeUy  v. 
Denison  ft  S.  By.  Co.  (Tex.  Civ.  AppJ  542. 

I  9.    DoonmantAry  eridemoe. 

In  suit  for  divorce  for  adultery,  letters  ttU 
Improperly  admitted;  no  foundation  havlnf  been 
Iaid.-^iinelly  v.  Donnelly  (Ky.)  182. 

Mercantile  reports  held  inadmissible  to  prove 
a  partnerBhip.—MarkB  ft  Stix  t.  Hardy's  Adm'r 
{Ky.)  864,  1105. 

On  an  issue  as  to  whether  a  certain  deed 
waa  a  fonery,  a  diary  kept  by  the  grantor 
held  Inadmissible,  without  proof  identi^ng  it 
as  in  the  grantor's  possession  at  the  place  and 
on  the  day  the  statements  contained  therein 
were  written.— Elliott  T.  Sheppard  (Mo.  Sup.) 
627. 

That  a  lettw  from  a  bank  was  handed  to 

mortgagor  by  Its  authorized  agent  Is  prima 
facie  evidence  of  its  execution  by  the  bank.- 
First  Nat.  Bank  r.  Wright  (Mo.  App.)  686. 

Befusal  to  admit  contract  of  aflPreightment, 
in  action  against  carrier  for  injuries  to  consign- 
ment of  cattle  in  transit  to  prove  allegations 
of  answer,  held  error. — Borriss  &  Haynle  T. 
Missouri  Pac.  By.  Co.  (Mo.  App.)  1042. 

Where  plaintiff's  injuries  were  alleged  to  be 
permanent,  mortality  tables  were  admissible, 
tbongh  platntiflTs  condition  of  health  was  not 
such  as  to  render  her  an  iiuarable  subject— 
Pecos  &  N.  T.  By.  Ca  T.  Williams  (Tex.  dr. 
App.)  5. 

Under  Rer.  St.  1896,  arts.  2306,  2315,  4218p. 
General  Land  Commissiouer'a  certified  copy  of 
a  judgment  In  favor  of  a  tliird  person  against 
defendant  in  on  action  Involving  titie  to  land 
held  admissible.— Trerey  Lowrie  (Tex.  Civ. 
App.)  18. 

Under  Rev.  St.  1895,  arts.  2315,  421Sp,  4218u. 
Land  Commissioner's  certified  copy  of  mease  of 
a  lease  of  state  school  lands  AeW  admi^ble  In 
evidence  in  a  suit  involving  title  to  land^^Tre- 
vey  V.  Lowrie  (Tex.  Olv.  App.)  18. 

Evidence  that  photographs  of  defeetlTe  side- 
walk, taken  two  montnig  after  injury,  were  cor- 
rect representations  of  locality  at  time  of  injur>-. 
held  admissible. — City  of  San  Antonio  v.  Taleri- 
co  (Tex.  CiT.  App.)  28. 

Photographs  taken  after  repair  of  ridewalk, 
after  an  injury,  showing  cement  patdi,  hel4 
admissible  to  show  extent  of  hole  which  caused 
Injury.— City  of  San  Antonio  v.  Talerico  (Tex. 
Civ.  App.)  28. 

Photc^raphs  of  defective  sidewalk,  taken  two 
months  after  injury  there,  but  before  repair. 
held  admissible  in  evidence.— City  of  San  An- 
tonio v.  Talerico  (Tex.  Civ.  App.)  28. 

Record,  authorized  by  Acts  1901,  pp.  2W. 
295,  c.  125,  §§  4,  5,  ot  cancellation  of  lease 
of  state  lands,  held  admissible  la  evidence. — 
Valentine  v.  Sweatt  (Tex.  Civ.  App.)  385. 

Saylea'  Ann.  Civ.  St  1897,  art  2312,  rdating 
to  use  of  certified  copy  of  recorded  Instrument 
in  evidence,  held  to  apply  to  all  cases  where 
such  use  is  attempted.— valentine  t.  Sweatt 

(Tex.  Civ.  App.)  385. 

Chattel  mortgage  held  inadmissible  in  fore- 
elosnre  against  third  party  until  execotion  is 

S roved  as  at  common  law.— Peterson  t.  W.  J. 
[artines  ft  Bros.  (Tex.  Civ.  App.)  40L 

S  10.  FktoI  «w  extrfaud*  evideM*  aSaet* 
Ibb  writtacs. 

Parol  evidence  la  admissible,  as  against  cred- 
itors, to  show  that  a  widow's  deed  of  her  home- 
BtMd  to  a  tenant  was  made  under  an  agree- 
ment that  she  would  sell  to  Um,  U  she  bad 
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l«gal         to  do  bo.— Moore  t.  Moore  (K7.) 

Evidence  ot  declaratioiis  nude  br  A  PUt7 
vfa«D  articlas  dlMMlviiiK  a  partnenhip  were  ex- 
ecuted heH  not  to  rlolate  the  rule  aninst  the 
oral  testimony  to  alter  or  modif;  a  written  con- 
tract—Marks &  Stiz  V.  Hardy's  Adm'r  (Ky.) 
864,  1105. 

In  an  action  on  note,  evidence  of  contempo* 
nneoni  parol  agreement  InadmlMdble^ 
BeattrrilTe  Bank  t.  Roberta  (Ky.)  901. 

A  contract  held  not  to  admit  of  parol  evidence 
of  a  condition  varying  its  terms. — Martin  t. 

Witty  (Mo.  App.)  829. 

In  unlawful  detainer,  that  Rev.  St.  1899. 
I  645,  does  not  authorize  evidence  that  the 
truiit  deed  under  which  plalntlft  claimed  was 
without  consideration. — wiahart  t.  Gerhart 
(Mo.  App.)  lOM. 

Evidence  that  one  Injured  did  not  understand 
'the  contents  of  a  release  he  executed  AeJd  ad- 
missible—Galloway V.  San  Antonio  &  O.  By. 
Co.  (Tex.  Civ.  App.)  32. 

Owner  of  land  held  in  privity  with  one  who 
mortgaged  it,  so  neither  owner  uor  mortgagee 
can  va^  terms  of  mortgaKe  by  parol  evidence. 
— W.  G.  Belcher  Land  Morts-  Co.  t.  Norris 
(Tex.  OiT.  App.)  880. 

Where  assignment  of  lease  was  indefinite, 
testimony  of  assignor  as  to  lease  which  was 
intended  was  admissible.— Ascarete  t.  PfafE 
(Tex.  ClT.  App.)  974. 

%W,  Oplnlom  erldenoe. 

Where  an  expert  had  told  all  he  knew  of  the 
subject  in  hand,  it  was  proper  to  curtail  any 
further  croBS-examiDBtion.— Strob  v.  South  Oot- 
Ington  &  0.  St.  Ry.  C3o.  (Ky.)  1120. 

Expert  evidence  as  to  defect,  whicb  might 
occasion  injury  in  manner  alleged  bv  brakeman, 
Mid  improperly  admitted.— Sast  Tennessee  & 
W.  N.  C.  R.  Co.  V.  Lindamood  (Teen*)  98. 

Cross-examination  of  a  proiierty  owner,  teatt- 
fyhig  to  the  sum  to  which  the  value  of  the 

property  has  been  reduced  by  the  proximity  of 
a  nuisance,  as  to  whether  be  will  take  that  for  it 
and  as  to  what  be  will  take,  is  proper.— Eastern 
Texas  Ry.  Co.  v.  Scurlock  (Tex.  Sup.)  490. 

Witness  held  incompetent  to  testify  in  action 
for  damages  to  property  from  railway'a  occn- 

Saucy  of  a  neighboring  street— Eastern  Texas 
ly.  Co.  V.  Scurlock  (Tex.  Sup.)  490- 

Id  an  action  for  injurieB  alleged  to  hare  been 
caused  by  a  defective  angle  cock  in  an  air 
brake,  certain  qaestion  JMdi  a  proi>er  subject  for 
expert  testimony. — International  &  G.  M.  R. 
Co.  V.  MUls  (Tex.  Civ.  App.)  11. 

A  hypothetical  question  to  an  expat  witness 

1b  not  objectionable,  because  calling  for  an  an- 
swer drawing  deductions  from  the  facts  and 
bearing  on  a  fact  in  issue  for  the  juiT- — Inter- 
national ft  O.  N.  B.  Co.  T.  MUls  (Tex-  Civ. 
App.)  11. 

A  question  to  an  expert  witness  Is  not  objec- 
tionable because  assuming  issuable  facts,  if  the 
testimony  tends  to  prove  them. — International  & 
G.  X.  R.  Co.  V.  Mills  (Tex.  Cir.  App.)  11. 

That  iMle  in  sidewalk  was  big  enou^  for  wit- 
ness' foot  to  go  in  htld  a  fact  of  which  he  might 
testify,  without  being  an  expert— CSty  of  San 
Antonio  v.  Talerico  (Tex.  Civ.  App.)  28. 

Ad  experienced  section  foreman's  testimony 
that  if  bis  signal  had  been  observed,  the  band 
car  would  have  been  stopped  and  accident  avert- 
ed, htld  adroisBihIe.— Galloway  v.  San  Antonio 
&  O.  By.  Co.  (Tex.  Civ.  App.)  82. 

Wife's  oi^nloo  eoncemiug  her  husband's  men- 
tal capacity  held  admissible,  In  connection  with 
facta  on  wbich  it  is  based. — Galloway  v.  San 
Antonio  &  G.  Ry.  Co.  (Tex.  Civ.  App.)  82. 


Evidence  of  mental  and  phvsical  condition  of 
one  injured,  by  one  who  had  known  him  a  long 
time,  Md  admiaaible.— Galloway  r.  San  Antonio 
&  G.  By.  Co.  CTn.  Civ.  App.)  82. 

In  an  action  against  a  railroad  for  personal 
Injuries  received  by  a  passenger  in  alighting 
from  a  train,  opinion  of  witness  as  to  the  cause 
of  the  injury  Held  compet«it.— Missouri,  K.  ft 
T.  Ry.  Co.  of  Texas  v.  CrlsweU  (Tex.  CSv. 
App.)  888. 

Where  plaintiff  was  anallfied  to  testify  as  an 
en>ert,  the  fact  that  ne  was  a  party  to  tbe 
SQit  did  not  disoualif^  him. — Standefer  v.  Aolt- 
man  ft  Taylor  Sdacbmery  Co.  (Tex.  Civ.  App.) 
662. 

In  an  action  for  breach  of  warranty  la  tbe 
1  sale  of  tiu-eshing  madiiuery,  plaintiff  Md  com- 
petent to  teati&  as  an  expert  that  tbe  ma- 
chinery was  old  when  delivered.— Standefer 
V.  Aultman  ft  Taylor  Machinery  Qo.  (Tex.  Civ. 
App.)  552. 

Expert  testimony  as  to  the  probable  result 
of  the  failure  to  replace  a  womb  after  child- 
birth held  unauthorized  by  tbe  evidence.  In  an 
action  for  injuries  to  plaintiCTB  wife.— Dallas 
Consol.  Electric  St-  Ry.  Co.  v.  Rutherford  (Tex. 
Civ.  App.)  558. 

A  physician  held  not  qualified  to  testify  as  to 
tbe  customary  compensation  of  a  {ffOfesalMial 
nurse,- Cameron  Mill  &  Elevator  Co.  T.  An- 
derson (Tex.  Civ.  App.)  971. 

In  an  action  against  carriers  for  Injuries  to  a 
sblfHuent  of  cotton,  opinion  evidence  hdd  prop- 
erly excluded,  as  invadinjBC  the  province  of  the 
jury.- Bath  v.  Houston  ft  T.  CC  By.  Co,  (Tex. 
CXv.  App.)  9ra. 

1 12.  WelcU  aad  maMvUmunj. 

Tbe  testimony  of  defendant,  sued  for  breadi 
of  contract  for  the  exchange  of  property,  held 
not  to  preclude  him  from  tbe  benefits  of  certain 
other  defense.— Harper  t.  Fidler  (Mo.  App.) 
1084. 

Tbe  fact  that  plaintiff  in  a  personal  Injury 
action  is  the  only  witness  testi^ing  to  the  cir- 
cumstances of  tne  Injury  does  not  preclude  a 
recovery.— International  ft  G.  N.  B.  Oo.  T. 
Mills  (tex.  Civ.  App.)  11. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  {  11. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

'  EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  6;  "Criminal  Law."  %  19. 

Preservation  in  record  on  appeal,  see  "Appeal 
and  Error."  »  U.  12. 

EXCEPTIONS,  BILL  OF. 

In  criminal  mnsecntiona,  lee  "Criminal  Law," 
§6  19,  20. 

S  1.   Hatvre,  fom*  ud  eurtoMta  in  seM- 

eraL 

Under  Rev.  St.  1809,  %  728,  held,  the  preserv- 
ing of  exceptions  by  separate  term  bills  is  prop- 
er, though  all  must  be  emliraced  In  the  final 
bill  of  exceptions.- Page  v.  Roberts,  Johnson  ft 
Rand  Shoe  Co.  (Mo.  App.)  52. 

On  objection  to  depositions,  that  tbe  opposite 
party  was  not  served  with  notice  of  interrog- 
atories. Us  UIl  of  exceptioift  must  negative 
waiver  of  notice.— Texas  &  P.  By.  Co.  t.  Mnrti- 
Bbaw  (Tex.  Civ.  App.)  953. 

I  S.    ■attlemeMT,  aiciilnK.  and  flllnK. 

Failure  to  object  to  a  bill  of  exceptions  when 
filed,  or  to  an  order  extending  the  time  for  its 
filing,  and  an  examination  of  the  bill  when  ten- 
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dered,  held  a  waivwr  of  objections.— Wnlling  t. 
E^gers  (Kj.)  428. 

Where  tbere  was  no  entry  or  minute  of  the 
clert  of  the  trial  coort,  showing  that  the  hill 
of  exceptiODB  was  ever  filed,  auch  bill  could 
not  be  considered  on  appeal. — Fast  t.  Gray  (Mo. 
App.)  10«8. 

EXCESSIVE  DAMAGES. 

See  "Damagea,"  i  4. 

For  wrongful  death,  see  "Death,"  1 1. 

EXCISL 

Relation  of  traffic  in  Intozleatlng  liquors,  see 

'intoxicating  Ijqaors." 

EXCUSABLE  HOMICIDE. 

See  **Homicide,"  (  2. 

EXECUTION. 

See  "Attachment";  "Garnishment." 
EtxemptioDS,  see  "Exemptioiui";  "Uomestead." 
Review  of  order  oo  motion  to  qaash,  aee  "Ap- 
peal and  Error,"  {  12. 

in  particular  actions  or  proceedings. 
For  price  of  land,  see  "Vendor  and  Purchas- 
er," §  4. 

Of  judgment  settinu  aside  fraudulent  convey- 
pnce,  see  "Fraudulent  Conveyances."  I  2. 

i  1*  Stay,  quahiiiBt  vaoatlnc,  and  re- 
lief agalaat  exeeittloii. 

The  couuty  In  which  the  judgment  was  ren- 
dered was  toe  proper  forum  for  quashing  the 
execution  issued  to  another  county  for  failure 
to  comply  with  Ky.  St  1003,  S  1656.— Oorman 
V.  Glenn  (Ky.)  873. 

S  2.  Sale. 

Purchasers  st  execution  sale  of  property  sub- 
ject to  mortgage  held  liable  on  sale  bond.— 
Georgetown  Water  Go.  t.  Fidelity  Trust  & 
Safety  Vault  Go.  (Ky.)  113;  Montgomery  t. 
Same,  Id. 

Under  Ky.  St.  1003,  S  16S2,  subsec.  2,  re- 
quiring land  sold  under  execution  to  be  adver- 
tised IR  days  next  preceding  the  date  of  sale, 
H  judgment  grantrng  pos-session  to  purchasers 
at  execution  sale  of  land  advertised  but  10  daya 
is  erroneous.— Scott  t.  Powera,  Little  ft  Co. 
(Kj\)  408. 

Sale  of  land  on  execution  by  sheriff  for  inade- 
quate price  and  in  irregular  manner  held  void. 
—Scott  V.  Powers,  Uttle  &  Co.  (Ky.)  408. 

Under  Ky.  St.  1903,  8  1689,  authoridng  a  pur- 
<-haBer  of  land  under  an  execution  sale  to  ob- 
tain a  writ  of  ponsession  on  notice  "after"  ob- 
taining a  conveyance  therefor,  a  judgment 
granting  such  writ  is  erroneous,  where  the  rec- 
ord does  not  disclose  a  conveyance  by  the  sher- 
iff.—Scott  T.  Powera,  Little  &  Co.  (Ky.)  408. 

Where  an  execution  was  levied  on  two  lots, 
and  the  court  ordered  only  so  much  sold  as 
would  satisfy  the  execution,  it  la  to  be  presum- 
ed that  the  property  was  divisible.— Gorman  t. 
Olenn  (Ky.)  873. 

In  proceedings  to  compel  a  sheriff  to  pay  over 
proceeii»  of  execution  sale,  where  adverse  olaim- 
anta  under  an  asaieument  from  plaintiffs  were 
made  parties,  burden  was  on  plaintiffs  to  show 
false  representations,  invalidating  assignments 
W.  T.  Rickards  &  Co.  T.  J.  H.  Remia  &  Oo. 
(Tex.  Civ.  App.)  239. 

Execution  creditor,  who  becomes  purchaser  of 
realty,  held  to  stand  on  footing  of  bona  fide 
purchawr  aa  against  debtor's  prior  unrecorded 


deed. — Sanger  Bros.  v.  Collum  (Tex.  Cfv.  App.) 
401. 

Heir  held  to  have  record  title  of  anceetor,  t» 
which  possession  would  be  referred,  rather  tnac 
to  unrecorded  deed  from  co-heir,  on  question  of 
notice  to  execution  purchaser. — Sanger  Bros.  v. 
OoUum  (Tex.  Civ.  App.)  401. 

Possession  of  heir  held  referable  to  record  title 
as  heir,  and  not  to  unrecorded  title  as  poi^ 
chaser  of  co-heir's  interest,  and  hence  snch  poa- 
sesaion  was  not  notice  to  execution  porcbaaer 
of  unrecorded  title.— Sanger  Bros.  v.  CoUom 
(Tex.  Civ.  App.)  401. 

S  8.  Baturn. 

Sheriff's  return  to  execution  and  bis  deed 
held  not  void  for  uncertainty  of  description, 
when  with  extrinsic  evidence  they  desicuate 
property  intended  to  be  couveyed. — Bockner  v. 
Vancleave  (Tex.  Civ.  App.)  541. 

I  4.   WMnsfal  ezemtloau 

Evidence  in  action  for  damagM  for  loss  of 
crop  from  wrongf ol  levy  examined,  and  held  suf- 
ficient to  sustain  verdict  for  plaintiff. — Parker 
V.  Hale  (Tex.  Civ.  App.)  556. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "WlUa." 
Action  by  personal  representative  as  bar  to 

action  by  heirs,  see  "Abatement  and  Reviv- 
al," 5  1. 

Capacity  of  administrator  to  sue  on  insoraace 
policy,  see  "Insurance,"  i  12. 

Necessity  of  giving  bond  on  appeal,  see  "Ap- 
peal and  Error,"  §  9. 

Power  of  administratrix  to  appoint  nbstitote 
trustee,  see  "Mortgages,"  ft  o. 

Testamentary  trustees,  see  'TSruata.'* 

Testimony  as  to  transactions  with  decedmts, 
see  "Witnesses."  |  L 

S  1>   App^atKUt,    q«aIUeatloB,  ami 

tennre. 

In  an  action  by  next  of  kin  to  set  aaide  let- 
ters of  admiuistratioD,  circuit  court  AcU  re- 
quired to  hear  case  on  appeal  from  the  munty 
court  de  novo.— Fitsgerald  v.  Smith  (Tenn.l 

1050. 

Shamion'a  Code,  |  30.%,  concerning  eligibility 
of  persons  to  administer  on  decedents'  estates. 
held  not  to  require  preference  of  permnally  un- 
fit next  of  kfn.— fitagerald  r.  Smith  (Tenn.) 

1050. 

i  2.   OolleotioM  and  nuuBaceaient  of  as- 
tate. 

Under  Bev.  St.  1809.  130.  an  executrix, 
without  the  consent  of  me  devisees  or  tiieir 
agent,  held  not  entitled  to  step  in  and  appro- 
priate rent  due  the  deTlsee&— Brent  T.  OUpley 

(Mo.  App.)  270. 

I  3.    Allowances  to  snrrlTlns  wUe.  kna- 
band.  or  eUldron. 

Under  Gen.  St.  c.  31.  art.  36,  {  11,  subd.  5. 
the  setting  apart  of  exempt  property  of  inte«- 
tate  to  bis  widow  vesta  in  her  complete  title,  to 
the  exclusion  of  Infant  ddldren.— Harris*  Adm'r 
V.  Adams  (Ky.)  156. 

An  administrator's  failure  to  publish  notice 
of  his  appointment  held  not  to  affetrt  the  conclu- 
siveness of  an  order  awarding  certain  pnnterty 
to  intestate's  children  as  their  homestead,  as 
against  the  holder  of  a  deed  of  trust  thereon. — 
Tiboldi  V.  Palms  (Tex.  Civ.  App.)  726. 

$  4.   Allowance  and  payment  of  elaima. 

Failure  to  object  to  claim  against  decedent's 
estate,  before  answer,  because  affidavit  and 
demand  required  by  Ky.  St.  1903,  H  SS7<»- 
;i872,  were  not  made,  held  waiver  of  snch  affi- 
davit and  claim.— Lj-on's  Ex'x  v.  Lc^au  County 
Bank's  Assignee  (Jb.y.)  454. 

Under  Rev.  St  1899,  f  1^  notice  to  adminis- 
tmtor  of  claim  against  estate  AeM  insuffldmt 
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in  failing  to  state  amount  and  natnra  ctf  claim.  | 
— Coraoa  T.  Waller  (Mo.  App.)  656.  | 

Affidavit  by  agent  in  BuppMt  ot  claim  against  i 
decedent's  estate,  defective  for  failure  to  dis- 
close that  It  was  made  bj  a^nt,  may  be  cored 
^^unendment— DawBUi  r.  Wombles  ^o.  Ajfv-)  \ 

SnfficieDcr  of  an  affidavit  by  an  agent  in  sup- 
port of  a  claim  against  a  decedent's  estate  de- 
tennlned.— Dawson  v.  Wombles  (Mo.  App.)  823. 

Where  ^  holder  of  a  deed  of  trust,  on  the 
death  of  the  grantor,  did  not  Sle  a  claim  for 
the  debt  against  the  grantor's  estate,  and  the 
land  was  set  apart  to  the  grantor's  children  aa 
their  homestead,  in  such  proceedings,  the  holder 
of  the  deed  thereby  lost  hia  lien  on  the  land.— 
Tiboldi  V.  Palms  (Tex.  Civ.  App.)  726. 

§  S.  AvUoBS. 

Judgment  against  decedent,  purchased  by 
judgment  debtor  before  filing  of  appraise  bill, 
held  not  proper  set-off  against  jndgmeat,  which 
was  necessary  asset  to  make  up  widow's  stat- 
utory exemption  C^.  St.  3S99,  f  1403)  and  pay 
preferred  daims.— Thompson  t.  Thompson  (Ky.) 
418. 

That  a  record  on  appeal  falls  to  show  af- 
firmatiTely  that  demand  was  made  on  personal 
representative  of  a  decedent  within  a  year 
of  his  death,  as  required  by  Ky.  St.  1003,  S 
;^S4,  held  not  ground  for  reversal. — Lyon's 
F^t'x  T.  Logan  (jounty  Bank's  Assignee  (Ky.) 
454. 

Evidence  considered,  and  A«M  sufficient  to  ea- 
tablish,  aa  against  an  executor,  the  ownership 
of  a  house  and  lot  claimed  by  him  as  a  part 
of  his  intestate's  estate. — Liter  r.  Johnson's 
Bz*r  (Ej.)  905. 

EXECUTORY  DEVISES. 

Sales  of,  see  "Vendor  and  Fnrdiaaer,"  |  1. 

EXEMPLIFICATIONS. 

As  aridoice,  see  "Evidence,*'  I  9, 

EXEMPTIONS. 

See  "Homestead." 


I  1. 


amA    oBfarauBSBt  of 


was  therefore  within  the  four-rear  statute  of 
limitations.— F.  Groos  &  Oo.  v.  Brewster 
Civ.  App.)  859. 

An  assignee  of  certain  drafts  attached  to  bills 
of  lading  for  com  shipped  held  liable  to  the  con- 
signee for  the  difference  between  the  amount 
paid  on  such  drafts  aud  the  value  of  the  corn. 
— F.  Groos  &  Co.  v.  Brewster  (Tex.  Oiv.  App.) 
359. 

Factors  Md  not  entitled  to  recover  from  prin- 
cipal for  money  advanced  to  purchase  goods, 
more  than  average  price  paid  for  all  goods  so 
purchased.— BeaUey  v.  Bsinier  (Tex.  Gfv.  App.) 
702. 

Factors  held  not  to  have  lien  on  goods  par- 
chased  for  principal,  to  cover  damages  arising 
from  his  refuaal  to  receive  other  goods.- Beak- 
ley  V.  Bainier  (Tke,  Civ.  .^p^  70£ 

FALSE  IMPRISONMENT. 

See  "Malicious  ProsecuHon." 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

In  attachment  proceedings,  see  "Attachment,** 
8  2- 

Of  attorney,  see  "Attorney  and  Client,"  I  2. 
Of  city  officers,  see  "Municipal  CSorporatfons,'* 
S  3. 

FEE  SIMPLE 

Oeation  by  win,  see  "Wills,**  |  4. 


Fmteetlom 
lights. 

Under  Bev.  St.  1899,  .4335,  a  married  wo- 
man may  claim  any  exemption,  except  where  her 
hnaband  has  claimed  it  for  the  protection  of 
his  own  property.^— White  t.  Smith  (Mo.  App.) 
61. 

EXPERT  TESTIMONY. 

Harmless  error  In  exclnaion,  seo  "Appeal  and 

Error,"  {  21. 
In  civil  actions,  see  "Evidence,**  |  11. 
To  prove  validity  of  ndice  regnlatioiii»  see 

"Constitutional  I.aw,*Mi  L 

FACTORS. 

See  "Brokers.** 

Assignees  of  drafts,  which  had  been  refused 
by  the  drawee,  A«Id  not  entitled  to  object  to  his 
failare  to  draw  other  drafts  on  the  drawers  of 
the  original  drafts  under  a  subsequent  arrange- 
ment, until  after  com  for  which  the  original 
drafts  were  drawn  had  been  sold.  In  the*  ab- 
sence of  proof  of  pEejudice.— F.  Oroos  ft  Ca  t. 
Brewster  (Tex.  ClV.  App.)  359. 

An  action  by  a  commis^iion  merchant  to  re- 
cover the  difference  between  the  prirc  at  which 
certain  com  sold  and  the  amount  of  drafts 
drawn  by  the  shipper,  attached  to  the  bill  of 
lading,  luld  based  on  a  written  obligation,  aud , 


FELLOW  SERVANTS. 

Servant,"  | 

FENCES. 


See  "Master  and  Servant,"  |  6;  "N««ligence," 
1  8> 


Building  of,  by  railroads,  see  ^'Ballroads,"  |  4. 
Injuries  to  animals  caused  by  failure  to  fence 
railroad,  see  "Railroads,"  fS. 

FERTILIZERS. 

See  "Agricnltare.** 

FILING. 

Bill  of  excepfions,  see  "Exceptions,  Bill  of,"  i 
2. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  end  Exrat"  {  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  2a 

FINES. 

Extent  of,  as  affecting  appellate  Jurisdiction, 
see  *'GHminal  Law.r  I  1& 

FIRE  INSURANCE. 


See  "Insurance.'* 


FIRES. 


Caused  by  operation  of  railroad,  see  "Ball' 

ronds."  |  9. 

Linliility  of  carrier  for  injuries  to  gouds  ir 
shipment  caused  by  fire,  liee  "Oarriers,"  |  2 
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FLOWAGE. 

Sm  **WAten  and  Water  Connea,**  |  1. 

FORCIBLE  DEFILEMENT. 

See  'Hape.** 

FORCIBLE  ENTRY  AND  DETAINER. 

See  "Landlord  and  Tenant,"  |  B. 

Appointment  of  reeelrer  in  action  for,  hm  "B«- 
ceivers,"  8  1, 

Bquitable  relief  against  judgment  In,  see  "Judg- 
ment," {  5. 

Bight  of  purchaser  uaAer  deed  of  tmat  to  main- 
tain, see  "Mortgages,"  |  6. 

I  1.    Civil  liabUity. 

Under  Cir.  Code  Frac.  |  452,  anbsec  1,  only 
issue  in  trial  of  forcible  entry  Acid  to  be  wheth- 
er defendant  had  entered  oil  land  in  the  actoal 
possession  of  plaintiff,  without  reference  to 

Snestion  of  defendant's  title  or  ridit  of  entry. — 
tobinson  T.  Marshall  (Kj.)  9M. 

Where  a  tenancy  is  ended,  and  the  tenant 
leaves  the  property,  consenting  that  the  laud* 
lord  shall  take  possession,  his  doing  so  is  not 
a  forcible  entry,  within  CIt.  Code  Prac.  S 
452,  anbsec.  1.— Boblnson  t.  Marshall  0S>.)  901. 

Evidence  in  an  action  of  fordble  entry  con- 
sidered, and  held  to  require  the  sabmiBBion  to 
the  jury  of  the  gaestioQ  whether  plaintiff,  who 
had  occupied  as  defeudaut's  lessee,  bad  not,  on 
the  termination  of  the  tenancy,  ctmsented  to 
defendant's  resumption  of  possession.— Boblnson 
T.  MarshaU  (Ky.)  904. 

Under  Rev.  St.  1899,  S  8823.  %eM,  that  com- 
plaint in  unlawful  detainer  need  not  allege  the 
property  to  hare  been  iu  the  city  ward  of  the 
justice  before  whom  the  complaint  was  flled^ 
Wishart  T.  Oerhart  (Mo.  App.)  1094. 

FORECLOSURE. 

Of  corporate  mortgages,  see  '*CarporatIona,**  I 

Of  mortgage,  see  ''Chattel  MortgagM,"  |  4; 
"Mortgages,"  H  6,  7. 

FOREIGN  PROBATE, 

See  "WUIs,"  |  8. 

FORFEITURES. 

For  violation  of  gaming  laws,  aee  "Oamlng,** 

i  2. 

Of  baU.  see  "BaU,"J  1. 
Of  easement,  see  "Easements/*  S  2. 
Of  insurance,  see  "Insurance,*'  SI  13,  14. 
Of  purchase  of  pnblic  lands,   see  "Pahiic 
Lands,"  |  1. 

FORGERY. 

See  "Counterfeiting." 

An  instmnmit  held  not  to  amount  to  a  for- 
gery.—Uarrison  V.  State  (Ark.)  703. 

The  false  making  of  an  instrument  held  not 
a  certificate,  within  Ky.  SL  1003,  S  2100.  re- 
lating to  marriage  licenses,  and  hence  not  foi^ 
gery.— Pearson  t.  Commonwealth  <Ky.)  1128. 

An  Indictment  for  forgery  isM  sofDcient.— 
Franklin  t.  SUte  (Tex.  Cr.  App.)  934. 

T'nder  Pen.  Code  1895.  srts.  630.  536.  637, 
wilt  held  not  subject  to  forgery  during  lifetime 
»if  purported  testator. — Huckaby  v.  State  <Tei. 
Cr.  App.)  042. 

One  cannot  be  prosecuted  for  having  a  forged 
will  in  his  posses^n  with  intent  to  utter,  un- 


til after  the  purported  testator's  death.— Sock* 
aby  T.  State  (To.  Or.  App.)  042. 

An  Indictment  for  forging  a  will  nvt  alleite 
a  devisable  estate  in  testator  and  that  he  was 
dead  at  the  time  of  the  forgery.— Hnckabir  T. 
State  (Tex.  Cr.  App.)  042. 

Allegation  that  forged  iustroment  poiported 
to  be  act  of  another  than  defendant  had  not 
necessary  In  indictment  for  fOTgery.— Hnekatlr 
T.  State  (Tex.  Cr.  AppO  942. 

FORMER  ADJUDICATION. 

See  "Judgment,"  H  7,  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "(Mmlnal  Law,**  |  S. 

FORMS  OF  ACTION. 

See  •^ectment";  ''Replevin";  "Trevesa,"  | 
1* 

FRAUD. 

See  "Fraudolent  GooTeyances.** 
EtFect  on  limitation,  see  "Limltatloii  of  Ac- 
tions," S  2. 
Secondary  evidence,  see  "Bvidenc^**  |  5, 

By  particular  dosaes  of  penona. 

See  "Principal  and  Agent,"  i  8. 
Vendee  of  goods,  see  "Sales,**  1 1. 

In  particular  elcuata  of  oonveyance*,  oantraetMt 

ortnauaeHonB. 

See  "Inaurance,"  H  6,  7. 

Procoring  making  of  win.  see  *'WilI^"  S  2. 

Transfer  of  railroad  ticket,  aee  "Oarriera,"  I  9. 

PeerUadar  nme^a. 
See  "Injunction,"  S  1. 

I  1.  Deceptlva  ooiutltntia«  fraad,  mmA 
liability  tkeretor. 

A  seller  of  cattle  notea  represented  to  be  se- 
cured hy  mortgage  on  cattle  h*ld  not  liable  to 
the  purchaser  for  deceit,  on  its  being  sobse- 
qnently  discovered  that  the  notea  were  not  so 
secured^People's  Nat  Bank  t.  Central  Traat 
Co.  (Mo.  SupJ  618. 

Statement  of  one  that  he  has  a  landlord's 
lien  held  not  necessarily  a  mere  condnsion  of 
law,  and  not  ground  for  an  action  for  flilae 
representations.— Texas  Cotton  Products  Co.  T, 
Denny  Bros.  (Tex.  Civ.  App.)  667. 

One,  though  not  intendiag  to  deceive,  may  be 
liable  for  a  false  statement  of  a  character  cal- 
culated to  mislead.— Texas  Cotton  Products  Co. 
T.  Denny  Bros.  (Tex.  Civ.  App.)  667. 

I  2.  Aetions. 

In  an  action  for  damages  for  deceit  In  the 
sale  of  corporate  shares,  evidence  that  plain- 
tiff had  received  his  money's  vrorth,  notwith- 
standing the  misrepresentation,  was  irrelevant- 
— Drake  v.  Holbrook  (SLy.)  168. 

Where  a  life  insurance  company  was  induead 
by  fraud  to  issue  a  policy,  the  doctrine  of  elec- 
tion of  remedies  does  not  apply,  so  as  to  entitle 
it  to  either  rescind  the  contract  or  affirm  the 
transaction  by  payment  to  the  benefiriary  and 
sue  its  agent  who  participated  in  the  fraud. 
-New  Yorlt  life  Ins.  Co.  v.  Hord  (Ky.)  307. 

FRAUDS,  STATUTE  OF. 

f  1.   AKreemevta  not  to  be  perforaaoA 
within  one  year. 

A  contract  of  hiring  for  an  Indefinite  time 
held  not  within  the  statute  of  ftmnda.— Mat- 
thews  T.  WaUace  (Bfo.  App.)  296L 
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by  Ker.  St.  IHUU,  |  can  be  released  wltD- 

ont  writiog  or  by  an  agent  having  no  written 
authority.— Wimp  v.  Early  (Mo.  App.)  S48. 

fl  S.    OpMAtiom  «md  effect  of  atmtnte. 

Taking  pMseseion  of  premieefl  and  paying 
rent  under  a  parol  lease  for  a  longer  time  than 
one  year  held  »ucb  performance  as  would  tate 
it  out  of  Sayles'  Ann.  Civ.  8l  art  2543,  subds. 
4.  6.— Sorrella  v.  Qoldberg  (Tex.  Civ.  App.)  711. 

I  4.   FleadlnSt  eTldenee,  trial,  aad  re- 
Tlew. 

Where  a  petition  states  a  contract,  and  the 
payment  of  the  full  consideration  by  plaintiff, 
and  the  breach  by  defendant,  the  statute  of 
frauds,  if  available,  most  be  pleaded  by  defend- 
ant.—Missouri  Real  Batata  Syndicate  t.  Sims 
(Ma  Sap.)  lOOtJ. 

That  a  contract  la  without  the  statnte  of 
fraada  ti  a  matter  of  defenfl&  to  be  established 
^^efendant.- Matthews  t.  Wallace  (Mo.  App.) 

FRAUDULENT  CONVEYANCES. 

Bt  bankrupt,  see  "Bankmptcy,"  |  2. 
Right  of  devisee  to  have  frandoloit  convey- 
ance set  adde,  see  "Wills,"  i  S. 

I  1.    Transfers  and  transactions  Inralld. 

An  agreement  between  a  solvent  debtor  aud 
certain  creditors  Acid  not  Invalid  as  an  act 
to  prefer  such  (^editors.— Cumberland  yailay 
BanVa  Assignee  t.  Gitizena*  Nat.  Bank  (Ky.) 


That  an  onconditional  note  and  mortgage 
were  given  to  secure  mortgagee  as  mortgagors 
surety  held  not  to  render  them  void  as  to  cred- 
itors.—Gee  V.  Tan  Natta-Lynds  Drag  Oo.  (Mo. 

App.)  288. 

An  insolvent  debtor  cannot  systematically 
give  practically  all  earnings  to  his  wife,  and 
thereby  allow  her  to  accumulate  property  in 
ber  own  name  which,  if  acquired  by  him,  would 
be  subject  to  levy.— Wolfsberser  v.  Mort  (Mo. 
App.)  817. 

A  deed  from  an  insolTent.  with  or  without 
a  consideration,  executed  oiider  such  circum- 
stances ss  to  charge  the  vendee  with  notice, 
can  be  set  aside  by  creditor.— Davis  v.  Cnlp 
fTex.  Gfv.  App.)  564. 

An  instruction  requiring  the  purdiaser  of 
goods  to  have  knowledge  of  facts  anfflclent  only 
to  "create  a  suspicion"  of  the  seller's  fraudulent 
intent  held  erroneous. — ^Hooka  ft  Hlnes  v.  Faf- 
fofd  (Tex.  OIv.  App.)  991. 

In  an  action  for  a  wrongful  levy,  an  instruc- 
tion permitting  a  recovery  for  coal  purchased, 
which  plaintiffs  were  ^^ented  from  asing,  held 
improperly  refused.— Hooks  ft  Hlnes  v.  FwEord 
iTtx.  Civ.  App.)  991. 

i  ft.   BemeAles  of  eredlton  aad  pnvekas* 
ers. 

Evidence  in  a  proceeding  to  obtain  possession 
of  land  purchased  at  sheriff's  sale  by  judgment 
creditors  Arid  sufficient  to  show  that  deeds 
made  by  the  judgment  debtor  to  his  wife,  and 
by  the  wife  to  others,  after  the  commencement 
of  the  action  and  after  the  levy  of  executions, 
were  made  in  an  attemnt  to  defraud  the  cred- 
itors.—Scott  V.  Powers,  iJttle  &  Go.  (Ky.)  408. 

On  a  petition  by  an  execution  creditor,  onder 
Ky.  St  1003,  fi  1907a,  to  set  aside  a  subee- 
qnent  conveyance,  the  court  may  entoxoe  the 
execution.- Gorman  v.  Glenn  (Ky.)  878. 

On  a  bill  by  an  execution  creditor  to  set  aside 
a  subsequent  mortgage,  an  answer  by  the  mort- 
gee  Mid  not  8uffici«it  to  bring  him  within 
T.  St  1903,  I  2368R,  subsec.  2,  protecting 


by  an  execution  debtor,  an  answer  held  Insuffi- 
cient to  overcome  the  presumption  that  the  ex- 
ecution creditor  had  compiled  with  Ky.  St  1903, 
S  1656.  relative  to  issuing  execntl<ms  to  coun- 
ties other  than  where  the  judgment  was  rw 
dered.— Gorman  v.  Glenn  (Ky.)  873. 

A  subsequent  purchaser  cannot  attack  a  con- 
veyance, mider  Bev.  St  1899,  {  3388,  as  in 
fraud  of  creditors,  but  must  show  a  fraud  on 
himself.— Davidson  v.  Dockery  (Mo.  Sup.)  624. 

In  order  to  enable  a  creditor  to  attack  a 
conveyance  as  frandnlent.  he  most  have  a  judg- 
ment or  Hen  against  the  property,  or  must 
show  that  he  has  no  adequate  remedy  at  law. 
—Davidson  v.  Dockery  (Mo.  Sup.)  624. 

Evidence  held  to  show  that  a  husband's  money 
was  invested  in  part  payment  for  a  piano 
bought  by  his  wifer-Woifsberger  v.  Mort  Qio. 
App.)  817. 

In  an  action  for  an  alleged  wrongful  levy 
on  goods  claimed  to  have  been  sold  in  fraud  of 
creditors,  evidence  that  the  seller'B  reputation 
for  payment  of  debts  was  good  htld  admissible. 
—Hooks  ft  Hlnes  v.  Pafford  (Tex.  Civ.  App.) 
991 

FRUIT  TREES. 

Purchase  for  planting  on  homestead  as  creat- 
ing a  lien  thereon,  see  "Homestead,"  I  2. 


GAMING. 


"In- 


Alternative  allegationB  In  Indictment, 
dictment  and  Information,"  |  1. 

Uability  of  person  procuring  violation  of  gam- 
bling laws  under  agreement  with  county  at- 
toniey  to  testify  thereto,  see  "Criminal  Law," 

Validity  of  statute  providing  for  search  for 
and  destruction  of  gambling  devices  as  not 
providing  for  jury  trial,  see  "Jury,"  |  1. 

I  la  OambllMc  omtrMta  amd  tmasae- 
tlons. 

Rev.  St.  1899,  8S  3430,  3431,  authorizing  a 
recovery  of  money  bet  on  elections,  held  not 
to  apply  to  primary  elections  for  the  selection 
of  such  candidates.— Dooley  v.  Jackson  (Mo. 
App.)  880. 

Where  plaintiff  did  not  repudiate  a  wager 
I  until  the  result  had  been  aacertaiued,  he  could 
I  not  recover  the  amount  from  the  stakeholder 
-.  on  the  ground  that  the  wager  was  illegal  at 
[  common  law. — Dooley  v.  Jackson  (Mo.  App.) 
I  330. 

I  i  S,    Fenaltlea  and  f  orfeltnres. 

I    Sand.  &  H.  Dig.  S  1618,  providing  for  search 
.  for  and  destructKm  of  gambling  devicea,  held 
I  not  repealed  by  Acts  1901,  p.  114.— Furth  v. 
State  (Ark.)  750. 

Sand.  &  H.  Dig.  I  1618,  providing  for  search 
for  and  destruction  of  gambling  devices,  Aeld 


not  void  for  uncertainty  and  amblgult^v 
V.  State  (Ark.)  759. 

GARNISHMENT. 

Bee  *'Attachment";  "ExecuHon." 

fi  1.   Proeeedings  to  support  or  enforce. 

Under  Sayles'-  Civ.  St.  art.  5,  controverting 
affidavit  in  garnishment  proceedings,  held  prop- 
erly verilied  by  plalntlS's  attorney,  notwith- 
fitnnding  language  of  article  245.— Ferguson- 
McKlnney  Dry  Goods  Oo.  v.  First  Nat  Bank 
(Tex.  Glv.  App.)  265. 

GIFTS. 

Charitable  gifts,  see  "Oharities." 


UTS 
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GOOD  FAITH. 

Of  pnrchsser.  see  "Bills  and  NotM,"  1 2;  "Yhi- 
dor  and  Purchaser,"  i  3. 

GRANO  JURY. 

See  *^dIctmeDt  and  Information.'* 

Discrimloation  in  selection  as  violation  of  civil 
rights,  see  "Ovil  RiKbts." 

Self-ezecating  character  of  constitntiMial  pro- 
visions, see  "Constitutional  Law,"  |  1. 

TeBtimou7  b7  grand  juror  to  Impeach  witness, 
see  "Witnesses,"  S  3. 

Attempt  to  select  grand  jury  in  anticipation 
of  Laws  1901,  p.  192,  %  3770a.  held  not  ground 
for  quashing  indictmeDt  returned  by  jurors 
properly  selected  under  Dev.  St  1899,  SI  8769t 
Stm— State  T.  Bem  (Mo,  Sap.)  611. 

GRANTS. 

Of  public  lands,  see  "Public  Lands," 

GUARANTY. 

See  "Principal  and  Snret?*" 

GUARDIAN  AND  WARD. 

Guardian  ad  litem,  see  "Infants,"  |  2. 

i  1.   Appointment,    qnalifleaHoB.  and 
tenure  of  cuardlAn. 

Rev.  St  1889,  fiS  299,  301,  authoriaing  public 
administrators  to  take  charge  of  the  estates  of 
minors  under  14  years  of  age,  do  not  deprive  a 
minor  14  years  of  age  of  the  right  to  select  a 
guardian,  under  Rev.  St.  1899.  S  3486.— State 
ex  reL  Mills  v.  Mast  (Mo.  App.)  833. 

HABEAS  CORPUS. 

Discharge  on  habeas  corpus  pending  appeal,  see 
"Orimioal  Law,"  |S  17-22. 

I  1.    Nature  and  srouids  of  remedy. 

Relator,  not  actually  detained,  held  not  en- 
titled to  a  writ  of  habeas  corpus.— Ex  parte 
Lawrence  (Tei  Cr.  App.)  846. 

Habeas  corpus  will  not  Issue  to  prevent  a 
trial,  the  remedy  at  law  being  suffidoit^-Ez 
parte  Windsor  (Tra.  Cr.  App.J  510. 

HABITUAL  CRIMINALS. 

Baa  'XSriminal  Jaw.**  I  23. 

HARMLESS  ERROR. 

In  dvll  actions,  see  "Appeal  and  Elrror,'*  |  21. 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  22;  "Homicide,"  |  6. 

HEALTH. 

Scope  of  inquiry  in  determining  constitutional 
questions  relating  to  health,  see  "Constitu- 
tional Law,"  f  1. 

I  1.    Boards  of  Itealtb  and  sanitary  of- 
ficers. 

A  county  held  liable  for  expenses  incurred  by 
the  county  board  of  health,  thongh  it  is  not 
made  a  matter  of  record.— City  of  Bardstown 
V.  Nelson  Coun^  (Ky.)  169. 

Under  Ky.  St.  1903.  f8  2047-2072,  a  county 
held  liable  for  expense  incarred  by  the  coun^ 
board  of  health  In  qutitantining  persons  with 
contagious  diHi^nxes.— CTity  of  Bardstown  v.  Nel- 
son Oonnty  (Ky.)  16A. 


HEARSAY  EVIDENCE. 

Harmless  error  In  admission  ot  hearsay  vrir 
deuce,  see  "Ai^eal  and  &ror."  |  2L 

In  civil  actions,  see  "ErideneeJ^  I  8. 

In  criminal  pmecations.  see  "Criminal  Law*** 
S  6. 

HEIRS. 

See  "Descent  and  Dlstribntion.'* 

HIGHWAYS. 

See  "Munidpal  Corporations,"  H  7,  8;  **Tnra- 

pilies  and  Toll  Roads." 
Accidents   at  railroad   crossings,   see  "Bail- 

roads,"  |  6. 
Animals  running  at  large,  see  "Animals.** 
Evidence  as  to  other  offenses  in  proeeeutioa 

for  obstruction  of  highway,  see  ''Criminal 

Law,"  i  8. 

Jurisdiction  of  prosecution  for  obstmctlng,  see 
"Cdminal  Law,"  fi  S. 

I  1.  EatabUelimeat,  altantlaH,  and 

eontlnnamea. 

A  petition  to  a  county  court  held  to  definitety 

disclose  a  purpose  to  widen  an  existing  road.— 
Wilhite  V.  Wolf  (Mo.  Sup.)  798. 

A  statement  In  a  commissioners*  report  In 
proceedings  to  widen  a  road  held  to  show  that 
a  landown^  had  refused  to  relinquish  his  land. 
—Wilhite  T.  Wolf  (Mo.  Sap.)  7^ 

The  petition  and  notice  thereof,  required 
Rev.  St  1899,  H  9414,  9415,  held  to  be  all 
that  was  necessary  to  the  jurisdiction  of  the 
county  court  to  proceed  to  widen  a  road. — ^Wil- 
hite V.  Wolf  (Mo.  Sup.)  793. 

fi  2.   HleKway  districts  and  offleera. 

Under  Ky.  St.  1903,  8§  4313-4344,  action  of 
fiscal  court  in  appointing  justices  of  magtsterial 
districts  as  assistants  to  county  judge  in  super- 
vising roads,  and  allowiog  them  pay  for  tndr 
services,  held  Invalid.— FalasU  County  T.  Sean 
(Ky.)  128. 

i  3.    BeKnlatloB  and  nse  for  traTOl. 

In  an  action  for  injuries  to  i^lntifl  at  a  cross- 
ing over  a  railroad,  not  leeally  eatahltahed,  that 
she  could  have  reached  ner  destination  by  a 
lefcally  established  public  road  was  no  defense. 
—Pecos  &  N.  T.  By.  Co.  t.  Bowman  (Tex.  Ot. 
App.)  22.  ^ 

A  railroad  company  held  bound  to  exerdae 
ressonable  care  for  the  safety  of  persons  trav- 
eling on  a  road  which  crossed  it.  thongh  not  es- 
tablished as  a  road  by  dedication  or  prescrip- 
tion.— Pecos  &  N.  T.  Ry.  Co.  v.  Bowman  (Tex. 
Civ.  App.)  22. 

HOMESTEAD. 

See  "Exemptions.'* 

lien  on  homestead  for  tarai,  aee  "Taxatkia,** 

«  9. 

fi  1.    Natnre,  acqnlsltlon,  and  extent. 

A  homestead  may  not  be  sold,  the  proceeds 
invested  In  personalty,  and  used  in  trading  ttar 
an  indefinite  time,  and  then  invested  in  an- 
other homestead,  exempt  from  antecedent  debta. 
—Fitch  V.  Duckwail  (Ky.)  185. 

A  husband's  unexecuted  Intention  to  occnpy 
certain  land  as  hia  hmnestead  was  insafficient  to 
create  a  homestead  right.— Hlggina  t.  Higgfni 
(Ky.)  1124. 

Land  on  which  there  is  no  house,  and  whid 
was  never  occupied  by  the  owner,  held  not  in* 

gressed  with  the  character  of  a  homestead. — 
ollinger  v.  Dunnaway  (Mo.  App.)  666. 

An  nngathered  crop  on  the  homestead  of  a 
debtor  is  exempt  from  forced  aalar— Parker  t* 
Hale  CTez.  Ot.  App.)  50S. 
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I   S*    Tranifer  or  imoiunbrajiee. 

'Where  a  bunband  contracts  and  binds  himself 
to  ronrey  aU  the  title  he  has  in  land,  he  neceth 
isarily  devesta  himBelf,  and  all  others  entitled 
thereto  Iv  relation,  of  a  homestead  in  the  land. 
— Ilauna  8  Assignees  v.  Gay  (Ky.)  915. 

Althoagh  by  Ky.  St.  1903.  S  1706,  debtor  can- 
not mortgage  homestead  withoat  joining  wife, 
he  may  sell  it,  whether  she  joins  or  not— Han- 
na'a  Assignees  v.  Gay  (Ky.)  916. 

Contract  fOr  the  parchase  ci  fmit  trees,  to 
be  planted  on  the  homestead  and  paid  for  oat 

of  proceeds,  creating  a  lieu  on  tne  premises 
therefor,  was  not  for  such  improvements  as 
would  constitute  a  lien  paramount  to  the  rights 
of  the  wife.— St-ark  t.  Anderson  (Mo.  App.)  340, 

Where  a  wife  had  not  filed  a  claim  to  a  home- 
stead, as  permitted  by  Ber.  St.  1889,  S  5435, 
the  husband  might,  prior  to  the  act  of  1895.  in- 
ouraber  it  by  a  contract  creating  a  lien. — Stark 
V.  Anderson  (Mo.  App.)  340. 

Under  Const,  art  10,  S  50,  husband's  execu- 
tion of  debtor's  lien  notes  on  homestead  in  com- 
promise of  litigation  held  not  to  create  lien 
thereon.— Feaslee  Walker  (Tex.  Civ.  App.) 
980. 

S   3.    Blcliia  of  snrrlvlnK  hnsliaikd,  wife, 
cnlldren,  or  heirs. 

Conditional  sale  by  widow  of  homestead  held 
not  to  constitute  an  abandonment.— Moore  v. 
Moore  (Ey.)  141. 

Wife's  second  husband  held  not  entitled  to 
homestead  in  lands  held  by  her  and  her  first 
husbnnd  as  testamentan'  trustees  for  their 
children.— Rivers  v.  Morris  (Ky.)  196. 

A  hnsband  cannot  claim  a  homestead  in  land 
devised  to  him  by  his  wife,  as  against  a  debt 
of  the  testatrix.— Dealing  v.  Moran  (Ky.)  217. 

Under  Ky.  St  1903,  S  1707,  declaring  home- 
stead to  be  for  benefit  of  widow  and  infant  chil- 
dren, where  widow  elects  to  take  dower,  infant 
children's  right  to  homestead  attaches  to  the 
dower. — Henna's  Asfilgnees  v.  Gay  (Ky.)  916. 

Under  Ky.  St  1903,  H  1702,  1707,  a  widow 
held  to  have  no  right  of  homestead  in  land  of 
which  her  huaband  died  seised,  which  he  liad 
never  occupied  aa  his  homestead. — Higgins  v. 
Higgins  (Ky.)  1124. 

That  a  widow  was  insane,  and  confined  In  an 
asylum  aftor  her  husband's  death,  held  Imma- 
terial in  determininK  whether  she  took  a  home- 
stead or  dower  right  in  his  real  estate.— Hig- 
gins T.  Hiffgins  (Ky.)  1124. 

I  4.    Abaad«uMiK«»  waiver,  or  forfol- 

tvre. 

Under  St  1903,  H  1702,  1706,  held,  that 
after  two  mortgages  are  given  on  a  homestead, 
the  first  signed  only  by  the  debtor,  and  the  sec- 
ond by  him  and  his  wife,  waiving  exemption, 
she  cannot  waive  the  exemption  in  favor  of  the 
first  mortgage,  as  afndnst  tm  second.— Matting- 
ly's  Adm'r  v.  Hazel  (Ky.)  17S. 

Eridenra  held  to  jostifV  a  finding  that  defend* 
nnt  had  not  abandoned  his  homestead  rights 
in  a  certain  tract  of  land  levied  on.— Meyer 
Bros.  Drug  Co.  v.  Bybee  (Mo.  Sap.)  579. 

TTnder  Rev.  St.  X899.  §§  3616,  4335.  a  de- 
fendant held  not  estopped  to  claim  hia  home- 
stead exemption  by  a  financial  statement  execut- 
ed by  him,  in  which  he  did  not  claim  any  part 
of  his  property  to  be  exempt  as  his  homestead. 
—Meyer  Bros.  Drug  Oo.  v.  Bybee  (Mo.  Sup.) 
679. 

HOMICIDE. 

Admissibility  of  depositions,  see  "Depositions." 
ChaJlenges  to  jurors,  see  "Jury,'*  (  4. 
ConfesKiong.  see  "Criminal  Law,"  g  9. 
Contiiuisnce,  see  "Criminal  Law,"  9  11. 
Hai'ii'It-sa  wror  in  general,  see  "(Jrimiual  Zjaw,** 
I  22. 


impeacmnent  or  con-oboration  or  witness,  see 

"Witneesea,"  S  3. 
Instructions  in  general,  see  "Criminal  Law," 

8  15. 

Knowledge  of  witness  as  to  reputation  of  de- 
ceased, see  "Witnesses,"  S  1. 

Manner  of  arriving  at  verdict,  see  "Oriminal 
I^w,"  i  12. 

Res  gestae,  see  "Criminal  Law,"  |  7. 

S^rate  trial  of  codefendanta,  see  "Cklminal 
Law,"  U  la-lfi. 

Validity  of  indictment  against  principal  stat- 
ing Uiat  means  are  nnknown  where  indict- 
ment against  accessory  states  means,  see  "In- 
dictment and  Information,"  |  1. 

I  I.  Mmnslwghter. 

The  fact  that  deceased  accnsed  defendant  and 
his  wife  of  having  a  venereal  disease  held  not 
available  to  reduce  killing  from  mnrder  to  man- 
slaughter, where  killing  did  not  take  place  for 
a  week  or  ten  days.— Townsell  v.  State  (lei. 
Cr.  App.)  988. 

S  2.   Exonsalile  or  Jwstlflalile  bomlelde. 

The  killing  of  an  innocent  person  is  not  jus- 
tified by  the  unlawful  compoleion  of  third  par- 
ties, rendering  sndi  act  neceasaEy  to  save  one's 
own  life.— Breww  t.  State  (Ark.)  778. 

A  compulsion  that  can  reduce  or  mitigate  tlie 
crime  of  murder  must  be  more  than  a  fear  of 
future  harm.  It  must  appear  that  there  was  no 
alternative  for  defendant,  except  to  kill  deceased 
or  lose  his  own  life. — Brewer  v.  State  (Ark.) 
773. 

The  danger  to  one's  life  or  great  bodily  harm 

to  hia  person  which  authorizes  a  pcwon  to  act 
in  his  defense  mny  be  real  danger,  or  only  ap- 
nnreut  danger. — Martin  v.  Commonwealth  (Ky.) 
1104. 

Mere  intent  and  purpose  to  provoke  a  dlfil- 
cultj,  as  a  pretext  for  killing  a  person,  does 
not  deprive  the  slayer  of  the  right  of  self-de- 
fense.—Tardy  V.  State  (Tex.  Cr.  App.)  1076. 

i  3.   iBdletment  and  tnfonaatiom. 

An  Information  for  murder  held  not  to  fail  to 
charge  the  offense  with  certainty,  because  of 
the  words  **then  and  there  being."— Stat*  t. 
Riddle  (Mo.  Sup.)  606. 

I  4.  Erldenoe. 

In  a  prosecution  for  willfully  shooting  at 
another  with  an  intent  to  kill,  evidence  held  to 
Bustttin  a  conviction,— Knuckles  v.  Common- 
wealth (Ky.)  468. 

Proof  of  misdemeanors  held  inadmissible  for 
purposes  of  Impeachment — Martin  v.  Oommon- 
wealth  (Ky.)  1104. 

After  evidence  Introdnced  to  show  deceased 
convicted  of  felouy  to  impeach  dying  decla- 
ration, the  state  cannot  show  pardon.— Martin 
V.  Commonwealth  (Ky.)  1104. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  voluntary  manslaughter.— Dean  t.  Com- 
mouwealtfa  (Ky.)  1112. 

Evidence  in  a  prosecution  for  murder  held  to 
sustain  a  convicfion  of  murder  in  the  first  de- 
gree.—Brown  V.  State  (Tex.  Cr.  App.)  507. 

In  prosecution  for  homicide,  certain  testimony 
as  to  conversation  of  defendant  held  admissible 
as  part  of  res  gestas.— Blmore  v.  State  (Tex. 
Cr.  App.)  520. 

Admission  in  evidence  of  dying  dedarattona 

held  not  in  violation  of  Const  an.  1,  S  10,  re- 
quiring defendant  to  be  confronted  with  wit- 
nesses.- Payne  v.  State  (Tex.  Cr.  App.)  934. 

The  fact  that  defendant,  as  secretary  of  a 
negro  society,  furnished  evidence  to  grand  jnry 
as  basis  for  an  indictmeut  of  deceased  for  forni- 
cation, hOd  irrelevant.— Townsell  v.  State  (Tex. 
Cr.  App.)  938. 

Under  an  indictment  charging  mordu^  by 
striking  with  an  ax  or  stabbiiv  with  a  knife. 
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the  mere  confe^oa  of  defendant  is  Insuffldent 
proof  of  the  manner  of  killing. — FolUi  t.  State 
(Tex.  Or.  AppO  1009. 

I  S.  TrlaL 

Where  the  coart  Inatracti  tbe  Jury  that,  to 
conBtitnte  marder,  the  killing  mast  have  been 
done  with  malice  aforethought  and  premedita- 
tion, tt  need  not  repeat  those  elements  of  tiie 
crime  la  each  paruarapb  of  the  charge.— Br«w^ 
er  V.  State  (Ark.)  773. 

InstractioD  that,  if  each  violence  as  accused 
□sed  did  not  "at  the  time"  appear  reasonably 
necessary,  etc.,  keld  not  too  indefinite.— Williams 
T.  Commonwealth  (Ky.)  134. 

Where  evidence  of  a  murder  was  entirely  dr- 
cnmBtantlal,  the  court  properly  instructed  tbe 
Jmr  on  every  phase  of  toe  law  regarding  homi- 
dde. — Williams  v.  Commonwealth  (Ky.)  1S4. 

loBtructloD,  111  prosecntioD  for  homidde,  de< 
fining  murder  and  mauslaughter,  Md  erroneoua. 
— Uartin  t.  Commonwealth  (Kj.)  IIU. 

An  instruction  as  to  the  right  to  carry  a 
pistol  to  defend  against  an  anudpated  attack 
Mid  erroneous  for  requiring  the  jary  to  find 
that  it  was  without  hostile  Intent— ^Ix  t.  State 
(Tex.  Or.  App.)  227. 

An  instruction  on  the  law  of  self-defense 
held  erroneous  for  being  prefaced  with  the 
qualification  that  it  applied  to  a  defendve,and 
not  to  an  offensive  act.— Nix  T.  State  (Tex. 
Cr.  App.)  227. 

An  instruction  on  self-defense  fteld  erroneous 
for  requiring  the  Jnry  to  find  ttiat  the  deceased 
nsed  certain  words  in  connection  with  threaten- 
ing acts  toward  defendant.— Nix  t.  State  (Tex. 
Cr.  App.)  227. 

Omission  of  instruction  on  manslaughter,  in 
prosecQtion  for  murder,  held  not  error,  under 
evidence.— Brown  t.  State  (^Tex.  Or.  App.)  607. 

Defendant,  in  prosecution  for  manslaughter, 
keld  entitied  to  charge  under  Pen.  Code  1805, 
art.  717,  relating  to  the  intent  of  an  offending 
^ly  in  tbe  use  of  a  weapon.— Posey  t.  State 
(Tex.  Cr.  App.)  680. 

In  a  prosecution  for  homicide,  facts  A«Id  in- 
BuBident  to  present  the  issue  of  manslaughter. 
—Smith  V.  State  (Tex.  Cr.  App.)  694. 

In  a  prosecution  for  homicide,  an  instruction 
on  murder  in  the  second  degree  held  proper. — 
Smith  V.  State  (Tex.  Cr.  App.)  094. 

An  instruction  that,  if  the  jury  found  defend- 
ant not  guilty  of  murder  in  the  first  degree,  they 
should  proceed  to  inquire  as  to  his  guilt  of  mur- 
der in  the  second  degree,  keld  not  erroneous,  as 
precluding  an  acquittal  on  a  finding  of  not  .guilty 
of  murder  in  the  first  degree.— Smith  v.  State 
(Tex.  Or.  App.)  694, 

Under  Pen.  Code  1896.  art.  712,  court  Md 
not  required  to  charge  on  murder  in  the  second 
degree,  where,  after  plea  of  guilty,  the  evidence 
excludes  murder  in  the  second  degree — Murray 
T.  State  (Tex.  Cr.  App.)  927. 

Instruction,  in  prosecution  for  manslaughter, 
summarizing  elements  of  offense,  held  erroneous 
in  omitting  intent— Perrin  v.  State  (Tex,  Cr. 
App.)  U30. 

Failure  to  charge  on  the  law  of  maiming,  in 
prosecnUon  for  manslaughter,  Aeld  not  error.— 
Perrin  t.  SUte  (Tex.  Cr.  App.)  030. 

In  a  prosecution  for  homicide,  a  charge  on 
self-defense  Add  erroneous,  in  combining  too 
mnny  elements  as  necessary  to  jdve  the  right, 
ond  as  misleading, — Dodson  v.  State  (Tex.  Cr. 
App.)  94U. 

In  a  prosecution  for  murder,  an  instruction 
on  the  law  of  provoking  difficulty  held  sufficient 
— Chism  T.  State  (Tex.  Cr.  App.)  949. 


On  a  proaecatlon  for  murder,  the  court's  fai- 
struction  on  manslaughter  Mid  sufficient— 
Chism  T.  State  (Tex.  Cr.  App.)  049. 

Where  on  a  prosecution  for  homidde  the  de- 
fense Is  self-defense,  and  the  question  is  one 
not  of  real,  bat  of  apparent  danger,  the  court 
must  instruct  that  the  danger  need  not  be  real. 
-«hism  T.  Stat*  (Tex.  Cr.  App.)  94a 

On  prosecutioa  for  homicide,  held  not  onr 
to  refuse  an  instruction  on  manslanrttcr.^ 
Chism      State  (Tex.  Cr.  App.)  048. 

On  a  prosecntiMi  for  murder,  an  instruction 
on  apparent  danger,  in  relation  to  seif-defesse, 
hOd  mffidoit— Chism  t.  State  (Tex.  Cr.  App.) 
049. 

In  a  prosecution  for  murder,  a  charge  on  self- 
defense  held,  nnder  the  evidence,  not  8abje<?t 
to  the  complaint  that  it  limited  defendant's 
right  of  self-defense  to  an  attack,  and  not  to 
a^arent  danger.— Tardy  t.  State  (Tex.  Ct. 
App.)  1076. 

I  O.    Appeal  mmA  enov. 

Any  error  in  admitting  evidence  that  one  ac- 
cused of  murder  and  deceased  had  fought  a  year 
.  before  held  harmless,  where  it  was  proved  they 
'  fought  witliin  a  few  hours  of  Ae  death.— WU- 
j  llonu  T.  Oommonwealth  (Ey.)  184. 

Where  it  is  doubtful  as  to  whether  an  alleged 
I  dying  declaration  was  made  in  extremis,  the 
I  Court  of  Appeals  will  not  interfere  with  the  ml- 
!  ing  admitting  it  in  evidence,— Martin  t.  Com- 
I  monwealth  (Ey.)  1101. 

In  homicide  certain  evidence  as  to  deceased's 
knife  held  not  prejudicial.- Dean  t.  Common- 
wealth (Ky.)  1112. 

Buling  of  trial  court,  under  Code  Prac.  I  903. 
giving  the  court  the  right  to  ressonably  control 
interrogation,  held  not  prejudicial  to  defendant 
in  view  of  the  opportunity  given  him  anbse- 
queutly  to  QuefltioD  witness.— Dean  t.  Com- 
monwealth (Ky.)  1112. 

In  a  prosecution  for  murder.  In  which  the 
state's  evidence  is  wholly  drcumstantial.  omis- 
sion to  iostruct  on  voluntary  manslaughter  and 
self-defense  is  rererrible  error,  though  no  such 
Instructiona  were  requested.- Brown  r.  Oom- 
monwealth (Ky.)  1126. 

Defendant  may  not  complain  of  an  Instmctiaa 
as  to  murder  in  the  first  degree,  he  ha'ring 
been  convicted  of  a  lower  degree.-^tat»  t. 

Riddle  (Mo.  Sup.)  606. 

In  prosecution  foe  homidde,  excerpt  from 
charge  on  self-defense  Add  not  prejudiaal.- EH- 
more  T.  State  (Tw,  Or,  Appw)  saOL 


HORSES. 


See  "Animals." 


HOUSEBREAKING. 

See  ••Burglary," 

HUSBAND  AND  WIFE. 

See  "Curteey";  "Divorce";  "Dower." 

Oompetency  as  witnesses,  see  "Witnessea,"  {  1. 

Criminal  responsibility  of  husband  for  slan- 
dering wife,  see  "Libel  and  Slander."  |  1. 

Estoppel  of  wife  to  deny  conveyance  of  her 
life  estate  hy  joining  in  mortgi«e  with  hns- 
band,  see  "Estoppel,'^  }  1. 

Impairment  of  power  of  married  woman  to 
earn  money  as  element  of  diamages,  see 
"Damafces.''  |  2. 

Mutual  rights  as  to  hcmestead,  see  "Home- 
stead," f  2. 

Bight  of  married  woman  to  claim  exemption, 
see  "Exemptions,"  $  1, 

Rights  of  survivor,  see  "Executors  and  Admin- 
istrators," I  3, 
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rrranHfen  between,  in  violation  of  bankraptcy 
law,  M  "BaJikruptcy,"  |  2. 

i    1.  Hmtval  rlckta,  dwtlM,  amd  UablU. 
tlea. 

Where  the  hosbead  has  reduced  his  wife's 
estate  to  possession,  eqnity  will  not  interpose 
to  proTide  for  the  wife,  to  the  exclusion  of  the 
busband's  creditor&— Scott  t.  Powers,  Ijtttle  & 
Co.  (Ky.)  408. 

Where  a  wife  dgned  note  at  husband's  re- 
quest, and  eave  it  to  him,  she  is  bound  by  his 
representation  that  she  fflgned  it  as  principal, 
and  is  liable,  though  Unutations  would  haTe 
run  as  to  Bnretr.— Wm.  Deerins  &  C!o.  t.  Veal 
(K7.)  886. 

i  Z.   Marrlase  settlememts. 

Antoiupdal  contract  between  husband  and 
wife  eonstroed.  and  Mrtd  to. entitle  the  wife's 
personal  repreeentatiTes  to  recover  from  the 
nnsband's  administrator  the  amount  specified 
therein,  to  be  paid  to  her  at  his  death,  though 
she  died  before  the  hnsband^Barlow*!  Adm'r 
T.  Comstock's  Adm'r  (Ky.)  476. 

i  8.  ConTeranoes,  oontraets,  and  otliw 
tramsaotioiu  hetweea  hashaad 
ud  wife. 

Release  by  wife,  in  contemplation  of  divorce, 
of  any  interest  in  her  husband's  property,  held 
not  to  release  him  from  liability  on  a  note  for- 
merly sriven  to  her  for  borrowed  money. — Price 
V.  Price  (Ky.)  888. 

i  A.  Blsaliilltles  and  priTileses  of  oot- 
ertnre. 

A  separate  contract  by  a  wife  for  nursing 
and  care  ia  her  last  iUness  is  valid.— Dearing 
Moran  (Ky.)  217. 

S  6.   Wife's  separate  estate. 

Defendant  having  given  certain  notes  to  her 
dacgbter  for  money  loaned,  which  the  dauKhter 
was  entitled  to  hold  as  against  her  husband,  de- 
fendant could  not  set  off  the  notes  aninst  a 
claim  due  from  tile  husband.— Teny  t.  \Varder 
(Ky.)  164. 

Although  a  lease  of  a  wife's  separate  estate 
was  originally  void  because  of  her  failure  to 
join  therein,  it  was  rendered  valid  and  binding, 
when,  with  full  knowledge  of  the  facts,  she 
afterwards  assigned,  and  acknowledged  an  as- 
signment with  the  lease  contract  annexed. — 
Ascarete  v.  Ptaff  (Tu.  Olv.  App.)  974. 

I  9.   Ooauannlty  property. 

Where  a  widow  transfers  a  land  certificate, 
which  was  commtmity  property,  the  interest 
therein  of  their  children  does  not  pasa,  though 
the  transfer  was  made  to  obtain  necessaries 
for  herself  and  children.— Booth  t.  Clark  iTei. 
Civ.  App.)  302. 

A  land  certificate,  transferred  to  a  hosbond 
daring  coverture,  becomes  community  property. 
—Booth  V.  Clark  (Tex.  Ctv.  App.)  SBSL 

Children  \eid  to  have  the  burden  of  proving 
that  the  purchaser  of  community  property,  sold 
by  their  father  as  survivor,  took  with  notice 
of  their  interests,  or  not  for  value.— Eddy  v. 
Bosley  (Tex.  Civ.  App.)  566. 

As  between  a  surviving  husband,  who  sells  a 
part  of  the  community  property,  and  his  chil- 
dren, who  are  entitled  to  the  community  inter- 
est of  their  mother,  a  conveyance  by  him  is  a 
gartitim.— Ed<^  v.  Bosley  (Tex.  Civ.  App.) 

Sale  of  community  property  by  the  survivor 
Add  to  conv^  only  the  Interest  which  the  sui^ 


nana  naving  repuaiaiea  ineir  ciaims. — imiier 
V.  Miller  (Tex.  Civ.  App.)  1085. 

I  7>  Separation  and  separate  malmte- 
nanoe. 

A  Judgment  awarding  a  wife  f2,000  alimony 
and  $150  counsel  fee  In  a  suit  for  separate 
maintenance  hdd  excosrive,  end  modified  so  as 
to  give  her  a  life  use  of  one-third  of  defendanl^B 
real  estate,  certain  personal  property,  and  9100 
counsel  fee.— Hall  v.  Hall  {Kj.)  1127. 

HYPOTHETICAL  QUESTIONS. 

See  "BMdenee,"  I  11. 

ILLEGITIMATE  CHILDREN. 

See  "Baatards.'* 

ILLITERACY. 

Disqualification  of  Jurors,  see  "Jury,"  S  2. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "ConstitntiMial  Lew,"  {  3. 

IMPEACHMENT. 

Of  dying  decIaratiOD,  see  '^mldde."  t  4. 
Of  record,  see  "Aroeal  and  Error,"  H  11.  12l 
Of  witness,  see^itnessei,"  |  8. 

IMPLIED  CONTRACTS. 

See  '^trlbntlon'*:  "Work  and  Labor." 

IMPRISONMENT. 

See  "Bafl." 

Kscape  of  prisoner,  see  "EJscape.*' 
Habeas  corpus,  see  "Habeas  Corpus.** 

IMPROVEMENTS. 

I^ena,  see  "Mechanics'  liens." 
On  premises  demised,  see  "Landlord  and  Tva- 
ant,"  I  3. 

Plea  of,  in  trespass  to  try  title^  see  "Treapass 
to  Try  Title,''^S  1. 

Public  improvements,  see  "Municipal  Corpo- 
rations," S  5. 

One  entering  on  land  without  any  color  of 
right,  and  with  knowledge  that  It  belongs  to  an- 
other, has  no  lien  on  the  laud  for  Improvements 
made.— Wade  t.  Keown  (Ky.)  800. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  8. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  I  2. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraudulent  Oon- 

veyances,"  {  1. 
Of  testator,  see  "WiUs,"  |  6. 
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INDEMNITY. 

See  *Trlndiwl  and  Surety." 

Aninst    medianic's    lien,    see  "Mechanics' 

LJenB,"  S  1. 
In  action  on  lost  notes,  see  "IdO&t  Instrnmenta." 
Indemnity  insoranc*,  see  "Insurance,"  H  2, 

10,  11. 

To  sheriff,  see  "Sheriffs  and  Conatablea,"  {  2. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  S  9. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Competency  of  wife  to  make  afSdaTlt  aupport- 
iog  information  fmr  abandonment,  see  ^'Wit- 
nesses." S  1. 

Discriminaticm  as  to  selection  of  grand  jury 
as  violation  of  dvil  rights,  see  "Civil  Rights. ' 

Harmlws  error  in  rulings  on  indictment,  see 
"Criminal  Law,"  S  22. 

Against  partieulcar  cUuscm  Qfpartie$. 

See  "Railroada,"  I  4. 

For  particular  offenset. 

See  "Bribery";  "Fontery";  "Homicide,"  i  8; 

"Larceny,''  {  1;  "Perjury,"  {  2;  "Rape,"  i  2. 
Offenses  asainst  liqnor  laws,  see  "Intoxicating 

liquors,*^  t  6. 

i  1.    Beqvlsltes  amd  svSeiewqr  moem- 

That  iadictment  of  accessory  to  murder  nam- 
ed the  means  held  not  to  render  Invalid  snbse- 
quent  indictment  of  principal,  stating  the  means 
nre  unknown.— Sanches  v.  State  (Tex.  Cr.  App.) 

504. 

A  complaint,  charging  "Bill  (or  W.  H.)  Q." 
with  gambling,  taken  in  connection  with  an  in- 
formation cbeirging  that  "W.  H.  G"  committed 
the  offense,  is  not  had,  as  being  in  the  alterna- 
tive.—Gaines  V.  State  (Tel.  Or.  App.)  1076. 

i  8*    Joinder  of  partieB,  offenses,  and 

counts,  dnpliol^,  and  eleonon. 

An  indictment  for  suSeriug  and  committing 
a  nuisance  held  not  duplex.— Peacock  Distillery 
Co.  T.  Commonwealth  (Ky.)  893. 

Rev.  St  1890.  8  1842,  prohibiting  the  tak- 
ing away  of  a  female  for  the  purpose  of  prosti- 
tution of  conoabinage,  held  to  create  two  of- 
fenses, which  could  not  be  joined  in  the  same 
count  of  an  indictment. — State  t.  Adams  (Mo. 
Snp.)  688. 

INDORSEMENT. 

Of  bin  of  exchange  or  promlaaory  note,  see 

"Bills  and  Notes,^  {  2. 

INFANTS. 

See  "Adoption";  "Gnardian  and  Ward";  'Tar- 

ent  and  Child." 
Care  reqnlred  of  railroads  as  to  children  on  or 

near  tracks,  see  "Railroads,"  I  7. 

Competency  as  witnessee,  see  "Witnesses,"  §  1. 

(>)ntributory  neRligence  of  children  injured  or 
killed  by  operation  of  railroad,  see  "Kail- 
roads."  I  e. 

Bffect  of  infancy  on  limitations,  see  "Limita- 
tion of  Actions,"  S  2. 

Injuries  to  youthful  eniplay6t,  see  "Master  and 
Servant."  §  7. 

Bequests  for  instructions  in  action  for  personal 
injuries  to,  see  "Trial,"  {  II. 

Bight  to  purchase  public  lands,  see  "Public 
Lends,"  I  1. 

Sale  of  liquor  to,  see  "Intoxicating  Liquors," 
H4.6. 


I  1.  Grimes. 

A  bo^  of  13  is  presomed  incapable  of  commit- 
ting crime,  and  the  state  must  show  mental  ca- 
pacity enough  to  know  ri^t  from  wronK  in  ref- 
erence to  the  ofEoise  charged. — Honison  v. 
State  (Ark.)  763. 

f  2.  Aotlons. 

Under  Civ.  Code  Prac.  H  516,  517.  rendering 
of  judgment  against  infant  defendants  for 
whom  no  defense  was  made  held  not  ground  for 
appeal,  tinleaa  acted  on  in  drcuit  court.— Lyon'a 
Ex'x  T.  Logan  County  Bank's  Asngnee  <Ky.) 
454. 

Where  tiie  next  friend  of  cotain  miam  had 
no  authority  to  sue  for  them,  and  the  conn 
properly  diamisaed  the  salts,  as  not  for  the  bp<t 
interest  of  the  minors,  an  appeal  from  the  orders 
'  Of  dismissal  by  snch  next  friend  will  be  dts- 
I  missed.— Robinson  v.  Talbot  (Ky.)  1108. 

!    The  dismissal  of  certain  suits,  tuougbt  for 
<  the  ostenslUe  benefit  of  certain  minora,  by  tbeir 
I  next  friend,  ou  the  ground  that  the  proeeco- 
tion  was  not  for  th,e  best  interest  of  the  infairtih 
held  a  proper  exercise  of  the  chancellor's  discre- 
tion.—KoliinBOu  T.  Talbot  (Ky.)  1108. 

The  chancellor  htid  authorised  to  dismiss  snita 
by  the  next  friend  of  infant  plaintiffs,  inatltin- 
ed  for  their  ostensible,  but  not  for  th^  real, 
interest.— Bobins<Hi  t.  Talbot  (Ky.)  IIOS. 

Plaintiffs  and  defendants  In  a  will  contest 
held  not  entitled  to  object  on  appeal  to  any 
irregularity  in  the  appointment  of  a  guardian 
and  next  friend  for  certain  minora,  niade  par- 
ties by  scire  fadas.— Vaile  r.  Sprague  (Mo. 
Sup.)  609. 

In  the  absence  of  statatoiy  enactment  to  the 
contrnry,  a  court  in  a  will  contest  held  to 
have  inherent  power  to  appoint  a  gnardian  ad 
litem  for  minora,  made  parties  by  scire  faciaa. 
— Vaile  V.  Sprague  (Mo.  SupO  fKM. 

In  an  action  for  tajnries  to  a  minor,  on  tn- 
stmctioQ  with  reference  to  the  damages  recover- 
able held  not  objectionable  on  the  ground  that 
it  authorized  a  recovery  of  damages  recovera- 
ble only  by  the  parent.— Cameron  Mill  St  Eleva- 
tor Oo.  T.  Anderson  (Tex.  Civ.  App.)  8. 

Instruction  that.  If  either  father  or  son  failed 
to  use  ordinary  care,  dty  is  not  liable  for  In- 
juries of  the  son  from  defective  sidewallt.  iM 
properly  refused. — City  of  San  Antonio  T.  Ta- 
lerico  (Tex.  Civ.  App.)  28. 

INFERIOR  COURTS. 

See  "Courts,"  S  8. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INFORMERS 

UabllitT  of  persons  procuring  violatioa  of  law, 
see  'THzuinsl  Law,"  1 1. 

INHERITANCE. 

See  "Descent  and  Distribution.** 
By  adopted  diildroi,  see  ''Adoption." 

INJUNCTION. 

Aider  of  pleading  by  allegations  of  advcna 

l>arty,  see  "Pleading,"  S  8. 
Judicial  power  to  restrain  brokers  from  dealing 
in  nontroniiferable  railroad  tickets,  see  "Con- 
stitutioual  Law,"  |  2. 


Digitized  by 


Google 


railroad  crossiafr,  see  "Railroads,"  {  3. 

t   1.   Nmtnre  and  crovnda  In  gtiAvraJ, 

InjiiDctioD  will  not  lie  to  compel  a  railroad 
compao;  to  restore  a  crossiog,  where  plaintiflB 
have  an  adeQunte  remedy  at  law. — LouiBvUIe  & 
N.  R.  Co.  T.  Smith  (Ky.)  160. 

Cr.  Code  Proc  §§  383-392,  relatlTe  to  requir- 
ing  Becnrlty  to  keep  the  peace,  held  not  to 
furaiah  adeqaate  remedy  omting  jurisdiction 
to  Issue  strike  injunction.— Uaderbul  t.  Mur- 
phy (Ky.)  482. 

Under  Rev.  St.  1899,  S  3MB,  injunction  may 
issne  to  restraiu  threatened  fraud,  where  dc- 
foudaut  is  insolvent,  and  the  threatened  injury 
would  be  irreparable,  or  its  redress  would  result 
in  multiplicity  of  suits. — Schubacb  t.  McDonald 
(Mo.  Sup.)  1020:  Hirt  v.  Kinealy,  Id.;  Leon- 
ard V.  Fisher,  Id.;  Schubach  v.  Hough,  Id.; 
Steioer  t.  Wood,  Id.;  Wasserman  &  Co.  t. 
Hougii,  Id. 

Petition  for  injunction,  In  connection  with 
role  to  show  cause,  alleging  threatened  sale  by 
ticket  brokers  of  nontransferable  railroad  tick- 
ets, which  had  come  into  their  possession,  held 
to  Fihow  an  existent  controversy  witliin  the  juris- 
diction of  the  court  ^Schubach  v.  McDonald 
<Mo.  Sup.)  1020:  Hirt  v.  Kinealy,  Id.;  Leonard 
V.  Fisher,  Id.:  Schubach  v.  Hough,  Id.;  Steio- 
er  T.  Wood,  Id.;  Wasserman  &  Co.  y.  Hough, 
Id. 

Ticket  brokers,  threatening  to  buy  and  sell 
nontransferable  railroad  tickets,  invade  prop- 
erty rights  of  railroads,  and  eutitle  them  to  in- 
junction restraining  them  from  so  doing.— Schu- 
bach T.  McDonald  (Mo.  Sup.)  lOliO;  Hirt  t. 
Kinealy,  Id.;  Leonard  t.  Fisher,  Id.;  Schubacb 
T.  Hough,  Id.;  Steiner  t.  Wood,  Id.;  WasBer- 
man  &  Co.     Hoogti,  Id. 

Allegations  of  a  petition  in  a  suit  by  a  tenant 
held  to  entitle  him  to  an  injunction  restraining 
the  landlord  from  depriving  him  of  a  portion  of 
the  premises  and  of  the  crops,  and  fOr  damages 
>iu stained.— Foster  t.  Boseherry  (Tel.  Civ.  Aw>.) 
701. 

S    Z,    Subjects  of  protection  and  relief. 

Under  Ky.  St.  1899.  S  2381,  injunction  lies 
where  the  trespass  to  land  is  so  vesatiously 
persisted  in  that  a  multiplicity  of  suits  must 
result,  or  is  by  one  who  is  iDSolTent.-^!!bember8 
r.  HaskeU  CKy.)  478. 

Right  to  conduct  business  held  property  right, 
within  protection  of  Constitution,  to  protect 
which  fnjQiiotion  may  issue. — Underbill  v.  Mur- 
phy (KyO  482. 

Under  constitutional  guaranty  of  right  of 
property  and  Ky.  St,  1903,  S  1291,  refusal  of 
strike  injunction  as  trenching  on  criminal  ju- 
rindiction  held  improper. — Underbill  t.  Murphy 
(Ky.)  482. 

§  3.   Actions  for  injunctions. 

In  view  of  Rev.  St  1889,  S§  2013,  2042.  2123, 
TiSOS,  injunction  suit,  in  which  defendant  vol- 
untarily appeared  at  term  preceding  return 
term,  held  triable  at  term  of  appearance. — 
Harding  t.  City  of  Gartbage  (Mo.  App.)  654. 

f  4.   Prelimlnnry  mmd  Interloontorr  in- 
Jnnotions. 

Where  it  appears  the  continuance  of  a  tres- 
pass to  land  would  produce  great  or  irrepara- 
ble injury  to  plaintiff,  a  temporan^  injunction 
may  be  granted,  under  Civ.  Code,  i  — 
Chambers  r.  Haskell  (Ky.)  47& 

IN  PAIS. 

I!istoppel,  see  "Estoppd,"  {  2, 


INSANITY. 

Of  Insured  oommltting  BOidde,  see  "Insnrane^" 
1 14. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

Of  fraudulent  grantor,  see  "Fraudulent  Cmi- 
veyances,"  %  1. 

Presumption  as  to  insolvency  of  insurance  com- 
pany because  of  refusal  of  licrase  to  do  buri- 
ness  in  state*  see  "Insnrance,"  f  1. 


INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  §§  7-13. 
In  criminal  prosecntions,  see  "Oiminal  Law," 
H  16,  18;  %omicide."  §  6, 

INSURANCE. 

Admissibility  of  declarations  in  action  on  pcA- 
icy,  see  "Dvidence,"  S  7. 

Amendment  of  pleading  in  action  on  policy,  see 
"Pleading"  S  3. 

Attorney's  lien  on  proceeds  of  imlicy,  see  "At- 
torney and  Client"  S  2. 

Oompet«icy  of  evidence  in  action  on  policy,  see 
"Evidence,"  S  4. 

Harmlefts  en*or  in  action  on  policy,  see  "Appeal 
and  Error,"  $  21. 

Hearsay  evidence  in  action  on  policy,  see  "Evi- 
dence," §  8. 

liability  of  insurance  agent  to  ctHupany  Ua 
fraud,  see  "Fraud,"  S  2. 

Uabilily  of  sureties  on  fidelity  bonds,  see  "Frin- 
dpai  and  Surety,"  S  3. 

Refusal  to  adopt  anouier  state's  constmction  of 
life  policy  ns  failure  to  glxe  fnll  faltii  and 
credit  to  judgment,  see  "Courts,"  8  2. 

Right  of  action  by  assured  agamst  company 
assuming  policies,  see  "Contracts,"  S  2. 

Taxation  of  insurance  companies,  see  "Taxa- 
tion," S  2. 

Validity  of  laws  relating  to  by-laws  of  insur- 
ance companies  ns  evidence  as  impuiring  ob- 
ligation of  contracts,  see  "Constitutional 
t^w,"  i  3. 

Verificntion  of  pleading  in  action  Mi  policy,  see 
"Pleading,"  S  4. 

i  1.  Control  nnd  xepilwtlon  in  genera]. 

No  presumption  of  the  insolvency  of  a  foreign 
insurance  company  arie^es  from  the  fact  that 
it  has  not  been  authorized  to  do  business  In  the 
state.— Jones  v.  Horn  (Mo.  App.)  638. 

8  2.    Insnranoe  nsents  and  brokers. 

Parol  contract  of  insurance  held  beyond  scope 
of  agenfs  authority,  to  applicant's  knowledge. 
—Hartford  Fire  Ins.  Co.  t.  Trimble  (Ky.)  462. 

A  soliciting  agent  for  an  employers'  liability 
company  held  without  authority  to  change  the 
rate  of  premium  fixed  by  the  policy. — Loiidou 
Guaranty  &  Accident  Co.  v.  Missoun  &  I.  Coal 
Co.  (Mo.  App.)  806. 

Under  Rev.  St.  1800,  8S  7989,  8001,  Insuiv 
ance  agent  A«Id  not  personally  liable  for  mis- 
representation.  inducing  insurance,  that  foreign 
company  had  been  admitted  to  do  business  id 
the  state.— Jones  t.  Horn  (Mo.  App.)  638. 

I  3.   Insmrable  interest. 

Niece,  haTing  no  expectation  of  pecuniary 
benefit  from  uncle,  except  occasional  gift,  Add 
to  have  no  insurable  interest  in  his  life.— Wil- 
ton V.  New  York  Life  Ina.  Go.  (Tex.  OIt.  App.) 
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Assignee  of  life  policy,  haviog  no  insurable ; 
interest  in  life  iosared,  held  not  entitled  to  re- 
cover on  the  policy.^Wilton  v.  New  York  Life 
Ins.  Co.  (Tex.  Civ.  App.)  403.  i 

8  4.   Tlie  eontvaot  In  c*>>eral. 

Statute  of  another  state  reauiring  surrender 
relae  on  lapsed  life  policies  Awil  not  to-  apply  to 
contract  In  this  state.— Washiiicton  Life  Ins. 
Co.  V.  Glover  (Ky.)  146. 

A  parol  contract  of  insnrance,  made  with  an 
insaraace  agent  r^resenting  two  companies, 
the  coiopaDr  to  take  the  risk  not  bdng  specified* 
is  not  enforceable.— Hartford  Fire  Ins.  Oo.  T. 
Trimble  (Ky.)  462. 

Where  a  policy  of  fire  Insurance  la  ambiguona, 
it  will  be  construed  most  strongly  against  the 
iuBurance  company.— Gontinentil  Ins.  Co.  t. 

Daniel  (Ky.)  866. 

The  statutes  of  the  state  relating  to  iDSur- 
ance.  In  force  at  the  time  a  policy  is  issued, 
become  a  part  of  the  contract  by  implication, 
with  the  same  effect  as  if  embodied  therein. — 
Hltchie  V.  Home  Ins.  Co.  (Mo.  App.)  341. 

A  clanse  of  an  accident  polity'  excluding  disa- 
bility from  disease  contracted  15  days  from  the 
date  of  the  policy  AeM  y<AAj  as  repugnant  to  a 
previous  provision  purporting  to  Insure  com- 
plainant from  the  date  of  the  policy.- Bean 
AQtoa  Idfe  Ins.  Co.  (Tenn.)  104. 

S  5*  PnmlBmst  6mb,  mad  assessmeBts. 

Wife,  induced  by  agent  to  apply  for  industrial 
insurance  in  hnsband  s  name  withont  Ms  knowl- 
edge, held  entitled  to  recover  premiums.— Met- 
ropolitan Life  Ins.  Oo.  v.  Asmus  (Ky.)  204. 

Befusal  of  the  company  to  change  the  ben^- 
dary  in  a  life  insurance  poiiey  held  no  defense 
to  an  action  on  note  for  the  premium.- HarriB 
V.  Scrivener  (Tex.  Civ.  App.)  706. 

§  6.  OaMoellatioB,  surendwi  abudom- 
mevti  or  nsolssloB  of  poller. 

Provi^ons  for  cancellation  in  '  a  fire  Insut^ 
ance  policy  construed,  and  held,  that  cancella- 
tion should  be  made,  and  notice  given,  and  ten- 
der of  premium  made,  and  five  days  after  this 
the  cancellation  should  take  place.— Contiuen- 
tal  Ins.  Co.  V.  Daniel  (Ky.)  866. 

Insurer  held  not  entitled  to  cancel  a  policy, 
after  loss,  on  the  ground  of  frandalent  over- 
valnatlon.— Bitchie  T.  Home  Ins.  Co.  (Ho.  App.) 
341. 

Applicant  held  not  estopped  to  deny  knowl- 
edge of  falBity  of  representations  of  insurance 
agent,  though  he  coiud  have  informed  himself 
from  means  at  hand.— Equitable  Life  Assnr. 
Soc.  V,  Maverick  (Tex.  Civ.  App.)  560. 

In  suit  to  avoid  insurance  contract,  held  not 
necessary  for  plaintiff  to  offer  payment  of  pre- 
miums: nor  could  defendant  be  prejudiced  by 
plaintiff's  retention  of  binding  receipt  or  policy. 
—Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex. 
Civ.  App.)  560. 

In  BOit  to  avoid  insurance  contract  for  falsa 
representations  of  agent,  held  not  necessary  to 
allege  agent's  knowledge  of  falsity  of  represen- 
tations.—Egultable  Life  Assur.  Soc.  v.  Maver- 
ick (Tex.  Oiv.  App.)  600. 

I  7.  Avoldaitae  of  poUey  for  adsropve- 
sentattoM,  fraud,  or  breaoh  of 
warrasty  9V  oonditloii. 

Under  Rev.  St.  1898,  §  7979,  evidence  of 
fraudnlent  representations  of^aloing  property 
Insured  held  uiadmisdble,  where  the  answer  did 
not  allege  that,  but  for  such  misrepresentations, 
the_policy  would  not  have  been  issued.— Ritchie 
T.  Home  Ins.  Co.  (Mo.  App.)  341. 

In  an  action  on  a  life  iusorance  policy,  al- 
leged answers  to  questions  not  copied  in  the 
3licy  held  immaterial.— Metropolitan  Life  Ini. 
o.  r.  Gibbs  (Tex.  Civ.  App.)  388. 


Insurance  agent,  applying  to  other  agents  far 
a  policy  which  he  eo^d  not  issue,  held  the  agent 
of  the  company  subsequently  issuing  the  same 
in  the  issuance  of  the  policy,  so  that  his  knowl- 
edge of  facta  relating  to  the  risk  was  the 
knowledge  of  the  insurer.— Virginia  Fire  ft  Ma- 
rine Ins.  Co.  T.  Cummings  (Tex.  Civ.  App.) 
710. 

i  8.  Forfeiture  of  poUoy  for  liroaak  of 
promissory  warramty,  ooTomast* 
or  eoBditwn  s«bs«awoBi> 

Terms  of  a  life  policy  mode  in  tlus  state  held 
to  exclude  the  operation  thereon  of  a  statute  of 
another  state.— Washington  Life  Ins.  Co.  v. 
Glover  (Ky.)  146. 

In  life  policy,  providing  for  pald-ap  policy  on 
demand  within  nx  months  after  lapse  ot  origi- 
nal policy,  time  Aeld  not  cfl  essenoe  of  contract.— 
Washington  Life  Ins.  Co.  t.  Glover  (Ky.)  14flL 

Under  a  provision  tor  a  paid-up  policy  on 
lapse  of  original  policy,  a  demand  within  two 

Iears  held  within  reasonable  time.— Washington 
,ife  Ins.  Co.  v.  Glover  (Ky.)  146. 

Failure  to  keep  account  of  goods  tiiken  from 
stock  for  domestic  consomptlon  held  not  viola- 
tion of  clause  to  policy  requiring  books  of  ac- 
count to  be  kept.— ^Hna  Ins.  Go.  r.  Fttae  (Tex. 
Civ.  App.)  870. 

While  the  iron  safe  clause  In  an  Insurance 

policy  is  a  warrant,  the  breach  of  whidi  will 
avoid  the  policy,  yet,  where  it  is  open  to  two 
constructions,  that  one  will  be  given  it  which 
favors  the  inanred.  —  .^itna  Ins.  Co.  t.  Fltae 
(Tex.  Oiv.  App.)  870. . 

Instruction,  In  action  on  policy,  as  to  effect 
of  inaccaracies  In  books  of  accofint  kept  tar  in- 
sured. Arid  proper  under  the  evidence.— iBtna 
Ins.  Co.  T.  Fltae  (Tex.  Giv.  App.)  370. 

Insured  held  to  have  snbstantially  omvlied 
with  iron  safe  clause. — Continental  Flro  laM.  Co. 
V.  Cummin^  (Tex.  Civ.  App.)  378. 

An  iron  safe  clause  in  a  policy  K«U  substan- 
tially complied  with,  where  l)ooks  and  papas 
preserved  disclose  a  correct  record  of  the  bun- 
ness,  etc..  though  one  of  the  lnv«itories  and 
some  of  the  invoices  were  1^  out  of  the  safe, 
and  were  destroyed.- Tii^oia  Fire  ft  Marine 
Ins.  Oo.  V.  Cummings  (Tex.  Civ.  App.)  716. 

I  9.  Estopp^  wairert  or  acroesumta 
affeotlBS  rigbt  to  avoid,  or  for- 
feit polley. 

Where  insurer  was  afflotded  every  opportunity 
to  survey  a  building  before  loss,  and  its  agent 
who  solicited  the  policy  was  well  acquainted 
with  its  value,  insurer  was  estopped  fnun  deny- 
lug  the  valuation  stated  in  the  policy. — Ritdiie 
V.  Home  Ins.  Co.  (Mo.  App.)  341. 

Receipt  of  premium  held  to  estop  insorance 
company  from  relying  on  misrepresentation  as 
to  title  to  property.— ^Continental  Fire  Ins.  Co. 
V.  Cummings  (Tex.  Oiv.  App.)  378. 

A  clause  in  a  policy  of  life  insurance,  exempt- 
ing the  Insurers  from  liability  until  actual  pay- 
ment of  preminm,  may  be  waived.— Metropoli- 
tan Life  Ins.  Co.  t.  GIbbs  (Tex.  CIt.  App.)  SIS. 

S  10.  XUsks  aad  oausos  of  loss. 

Kidney  disease  produced  in  a  servant  by  his 
handling  infected  rags  In  the  discha^  of  his 
duties  held  witbiu  an  employers'  liability  policy. 
—Columbia  Paper  Stock  Co.  v.  Fidelity  ft 
Casnalty  Co.  of  New  York  (Mo.  App.)  320. 

The  clause  of  an  accident  policy,  lindtiaK  in- 
demnity to  f  100  in  case  of  unnecessary  exposnre 
to  danger,  etc.,  held  not  to  apply  to  casoalties  to 
which  insured  was  exposed  in  the  performance 
of  the  duties  of  the  avocation  in  which  be  was 
engaged.— Jamison  v.  Continental  Caaualty  Co. 
(Mo.  App.)  812. 
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In  an  action  on  a  fire  policy,  defendant  com-  j 

t)any  held  to  have  waived  prelimiDBr?  proofs  of 
0S8.— PennsTlvania  Fire  Ids.  Co.  v.  C.  D. 
Younr  &  Go.  (Ky.)  127. 

Where  an  Insurance  companr  denied  liaUlity 
from  the  date  of  the  fire  to  the  time  of  the  trial, 
it  was  not  incumbent  on  the  holder  of  the 
policy  to  make  proofs  of  loss.— Continental  Ins. 
Co.  T.  Daniel  (Ey.)  S66. 

A  reqnirement  in  an  employers'  liability  policy 
that  the  assured  shall  give  immediate  notice 
to  the  insurer  of  any  accident  is  reasonable. 
— ColumUa  Paper  Stock  Co.  t.  fidelity  &  Cas- 
ualty Go.  ot  New  York  (Ho.  App.)  320. 

A  reqnireineot  in  an  employers'  liability  policy 
held  to  mean  that  assured  should  ^ve  insurer 
notice  of  any  accident  within  a  reasonable  time. 
—Columbia  Paper  Stock  Co.  Fidelity  & 
Casualty  Co.  of  New  York  (Mo.  App.)  320. 

Certain  facts  not  to  show  notice  to  an 
employer  of  injury  to  a  servant,  so  as  to  ren- 
der employer  in  fault  for  not  notifying  the 
insurer  in  an  employers'  liability  policy  issued 
to  the  eniployer.--Colambia  Paper  Stock  Co.  t. 
Fidelity  &  Casualty  Co.  of  New  York  (Bfo. 
App.)  S20. 

Int^urance  company  held  to  hare  waived  proofs 
of  loss.— Continental  Fire  Ins.  Co.  t.  Com- 
miosa  (Tex.  Civ.  App.)  378. 

That  plaintiff,  at  the  time  he  demauded  blanks 
for  proofs  of  death  from  insurer,  was  not  au- 
thorized to  receive  payment,  did  not  prevent 
insurer's  refusal  of  blanks  from  operating  as  a 
waiver  of  proofs  of  death.— Metropolitan  Life 
Ins.  Co.  V.  Oibbs  (Tex.  Civ.  App.)  398. 

{  12.  Aettons  ob  policies. 

in  an  action  on  an  accident  policy  an  allega- 
tion in  the  answer  that  a  misrepresentation  aa 
to  plaintiff's  occupation  materially  increased  the 
risk  Arid  insufQcient  to  show  that  the  misrepre- 
sentation was  material. — Pacific  Mut.  Life  Ins. 
Co.  V.  BaUey  (Ky.)  119. 

Under  Ky.  St  1903,  S  639,  an  answer  in  an 
action  on  an  accident  policy,  aUeging  misrepre- 
Kontation  as  to  plaintifTs  occapation,  but  fail- 
injr  to  allege  facts  showing  such  miare presenta- 
tion to  be  material,  held  demurrable. — Pacific 
Mat.  Life  Ins.  Co.  v.  Bailey  (Ky.)  119. 

In  an  action  on  a  fire  policy,  the  only  ques- 
tion  for  juir  held/to  be  as  to  value  of  property 
at  time  of  loss.— Pennsylvania  Fire  Ins.  Co.  v. , 
C.  D.  Young  &  Co.  (Ky.)  127. 

Evidence  held  to  sustain  finding  that  insared 
had  not  sufficient  mind  to  understand  he  was 
taking  his  life,  so  that  there  could  be  recovery 
on  his  life  policy.— Supreme  Council  Knights  of 
Equity  of  the  World  v.  Heineman  (Ky.)  406. 

The  burden  of  proof  that  insured  met  death 
by  unneeeaaary  exposure  to  danger  or  obvious 
risk  of  injury,  within  a  limited  indemnity  clause 
in  an  accident  policy,  is  on  the  insurer.— Jam- 
ison V.  Continental  Ceisualty  Co.  (Mo.  App.) 
812. 

Statements  of  deceased  iu  answer  to  sugges- 
tive questions,  while  he  was  in  a  semiconscious 
condition,  held  not  entitled  to  weight  in  deter- 
mining whether  he  was  injured  while  unnecessa- 
rily expoidng  himself  to  ffanger  or  ohvious  risk, 
within  the  terms  of  an  accident  policy.— Jami- 
sOD  V,  Continental  Casualty  Cb.  (Mo.  App.)  812, 

In  an  action  on  an  accident  pqllcy,  the  peti- 
tion held  not  objectionable  for  failure  to  allege 
that  the  wound  was  received  by  accident,  in  that 
plaintiff  disclaimed  knowledge  of  the  circum- 
stances surronndlng  the  accident,— Jamison  t. 
Continental  Casualty  Co.  (Mo.  App.)  812. 

Circumstances  surroimding  the  death  of  in- 
sured held  infiufficient  to  establish  as  a  matter 
of  law  that  he  met  bis  death  by  unnecessary  ex- 
posure to  daniier  cr  obvioua  riw  of  Injury,  wlth- 
7»  &W.-75 


cy.— Jamison  t.  Contineotal  Oaraalty  Oo.  iMo. 
App.)  812. 

Statement  of  plaintlfTa  attom»  In  letter  to 
defendant  insurance  company  Mid  not  objec- 
tionable, in  action  on  poDcyj  as  expression  of 
legal  opinion.— .iGtna  IiiB.  Co.  t.  FItie  (Tex. 
Civ.  App.)  370. 

Statement  of  insured's  attorney  In  letter  to 
defendant  company  held  not  objectionable,  in 
action  on  policy,  as  irrelevant  and  immaterial. 
— ^tna  Ins.  Co.  v.  Fitse  (Tex.  Civ,  App.)  370. 

Evidence  in  action  on  policy  held  to  support 
finding  of  waiver  of  production  of  books  of 
account.- Continental  Fire  Ins,  Co.  v.  Cum- 
mings  (Tex.  Civ.  App.)  378. 

In  action  on  policy,  held  competent  to  show 
company's  knowledge  of  true  state  of  title  to 
property,  after  policy  issued  and  before  fire. — 
Continental  Fire  Ins.  Co.  v.  Cummings  (Tex. 
Civ,  App.)  378. 

Evidence  in  action  on  policy  held  admissible 
on  issue  of  agent's  knowledge  of  true  owner- 
ship of  property.— Continental  Fire  Ins,  Co. 
Cummings  (Tex.  Civ.  App.)  378. 

In  an  action  on  a  policy,  evidence  held  ad- 
missible to  show  waiver  of  proofs  of  death, — 
Metropolitan  Life  Ids.  Co.  v.  Glbbs  (Tex.  dr. 
App.)  398. 

In  an  action  on  a  life  insurance  policy  1^  In- 
sured's special  administrator,  decedent's  wife 
was  not  a  necessair  par^. — Metropolitan  Life 
Ins.  Co.  T.  Oibbs  (Tex.  Civ.  App.)  398. 

In  an  action  on  an  insurance  policy,  an  ob- 
jection to  a  card  notifying  deceased  of  the 
maturity  of  a  premium,  as  nnmaterinl  and  ir- 
relevant, was  properly  overruled.— Metropolitan 
Life  Ins.  Co.  v.  Oibbs  CTex.  Civ.  App.)  808. 

Where  a  temporary  administrator  was  ap- 
pointed, and  hia  appointment  wna  continued  un- 
der Sayles'  Ann.  Civ.  St.  1897,  arts.  1931,  1933, 
proof  of  such  appointment  and  coutinuance  was 
admiasitile  to  establish  his  capacity  to  sae.  In 
an  action  on  a  policy  which  he  was  appointed 
to  prosecute.— Metropolitan  lite  Ins.  Co,  t, 
Oibbs  (Tex.  Civ.  App.)  396. 

Payee  of  life  policy  held  not  entitled  to  re- 
cover premiums  paid  thereon,  when  not  plead- 
ed.—Wilton  V.  New  York  Life  Ins.  Co.  (Tex. 

Civ.  App.)  403. 

Evidence  held  insufficient  to  charge  an  in- 
surance agent  with  knowledge  that  plaintiff'!* 
interest  in  the  property  was  other  than  sole 
and  unconditional  ownership. — Virgiuia  Fire  & 
Marine  Ins.  C^.  v.  Cummings  (Tex.  Civ.  App.) 
716. 

S  13.  Relnsuranoe. 

Where  an  insurance  company  assumed  all  the 
outstanding  policies  of  an  insolvent  company, 
and  appropnated  all  of  the  latter's  assets,  it 
could  not  relieve  itself  from  liability  on  the 
policies  so  assumed  by  repudiating  the  contract 
of  assumption  for  nonpayment  of  installments 
due  thereunder.— Ruohs  v.  Traders'  Fire  Ins. 
Co.  (Tenn.)  85, 

i  14.  Hutnal  benefit  Imsnraaflo. 

Suicide  while  insured  was  insane  AeM  no  de- 
fense against  a  policy  containing  no  provision 
against  sutdde. — Uunziker  v.  Supreme  Lodge  K. 
F.  (Ky,)  201. 

A  by-law  of  a  fraternal  insurance  society, 
limiting  a  recovery  to  a  proportionate  amount 
of  a  policy  in  case  of  suicide,  passed  subsequent 
to  the  enactment  of  Ky.  St.  19a3,  S  679,  but 
not  attached  to  a  certificate  previously  issued, 
I  held  not  available  as  a  defense  thereto. — Hun- 
I  ziker  v.  Supreme  Lodge  K.  P.  (Ky.)  2,01. 

Member  of  benefit  association  held  not  bound 
I  by  amendment  to  its  constituttoD  adopted  with- 
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out  hiB  express  consent.— Sisson  T.  SaprenM 
Conrt  ol  Honor  (Mo.  App.)  297. 

A  hand  rendered  nseless  held  lost,  wtthin 
constitntion  of  benefit  association,  providing 
for  payment  of  a  snm  on  loss  of  a  hand. — 
Sisson  T.  Snprema  Coort  of  Honor  (Mo.  App.) 
297. 

The  enforcement  of  a  law  of  a  benefinal 
association  to  insure  prompt  payment  of  assess- 
ments may  be  waived  by  the  association.— 
Laviu  T.  Grand  Lodge  A,  O.  U.  W.  (Mo.  App.) 
325. 

Officer  of  enlMrdinate  lodge  of  beneficial  asso- 
ciation held  not  agent  of  grand  lodge,  so  as  to 
be  able  to  bind  it  to  a  waiver  of  forfeiture  for 
nonpayment  of  assessments. — tAvin  v.  Grand 
I^dge  A.  O.  tJ.  W.  (Mo.  App.)  325. 

In  an  action  on  beneficial  certificate,  letter 
held  admissible  on  issue  of  member's  abandon- 
ment of  the  order, '  thotMEh  authorship  was  de* 
nied  by  beneficiary.— Lavin  r.  Grand  Lodge 
A.  O.  U.  W.  (Mo.  Am.)  826. 

Where  the  proper  officer  of  a  beneficial  asso- 
ciation was  tendered  the  assessment  for  a 
given  month  before  the  day  that  it  fell  doe, 
there  could  be  no  forfeiture  of  the  InsnraDce 
for  nonpayment  of  tlie  assessment  for  that 
mouth.— Lavin  T.  Grand  Lodge  A.  O.  U.  W. 
(Mo.  App.)  326. 

Self'execnting  by-law  of  beneficial  associatioQ, 
declaring  forfeiture  in  case  of  nonpayment  of 
assessments  when  due,  held  valid. — ^Lavin  v. 
Grand  Lodge  A.  O.  TJ.  W.  (Mo.  App.)  325. 

EMdence  ^Id  to  show  that  insnred'A  killing 
of  himself  was  accidental,  supportiuff  v^ict  for 
ben^ciaiT,  notwithstanding  provision  against 
snicide.~HuQt  v.  Ancient  Order  of  Pyramids 
(Mo.  App.)  649. 

The  defense  of  ultra  vires  cannot  avail  a 
beneficial  association  In  an  actiou  on  a  life 
policy,  where  it  was  not  pleaded. — Weber  v.  An- 
cient Order  of  Pyramids  (Mo.  App.)  650. 

By  executing  life  policy,  beneficial  association 
held  to  waive  medical  examination  and  applica- 
tion on  forms  required  by  its  by-law8.—Weber 
r.  Ancimt  Order  of  Pyramids  (Mo.  App.)  650. 

In  an  actiou  on  life  policy,  defense  that  in- 
sured did  not  pay  premiums  as  required,  without 
stating  wherein  failure  lay,  held  insufflcient.— 
Weber  v.  Ancient  Order  of  Pyramids  (Mo.  App.) 
660. 

Proofs  of  death  of  one  insnred  In  a  beneficial 
association  were  unnecessary,  where  It  denied 
all  liability.— Weber  v.  Ancient  Order  of  Pyra- 
mids (Mo.  App.)  650. 

Burden  of  showing  that  fraternal  benefit  soci- 
ety  was  withdrawn  from  the  protection  of  Rev. 
St  1895,  art  8096,  through  failure  to  make  re- 

Suired  annual  statement,  held  to  be  on  bene- 
ciary  suing  on  certificate. — Supreme  Council  A. 
L.  H.  V.  Story  (Tex.  Sup.)  1. 

Fraternal  beneficiaty  corporation  oivanized 
under  laws  of  sister  state  held  excepted  by  Bev. 
St.  1805,  art.  3096,  from  the  general  insurance 
laws,  so  as  not  to  be  liable  under  article  3071 
for  Attorney's  fees  and  damages  for  failure  to 
pay  loss.— Supreme  Councii  A.  L.  H.  v.  Story 
(Tex.  Sup.)  1. 

Board  of  directors  of  beneficial  association 
held  to  have  had  authority  to  cancel  a  con- 
tract of  membership. — Travelers'  Protective 
Ass'n  of  America  v.  Dewey  (Tex.  Civ.  App.) 
1087. 

INTENT. 

CMminal,  see  "Assault   and   Battery,"   j  1; 

"Criminal  Law,"  §  1. 
Fraudulent,  see  "Fraud,"  S  1;  "Fraudulent 

Oonveyancea,"  |  1. 


INTEREST. 

See  "Usury." 

Declaration  against  interest,  see  "Erldence,**  | 

6. 

Insurable  interest,  see  "Insurance,"  I  3. 

On  damages  for  injury  to  live  stock  in  trana- 

portation,  see  "Camera,"  $  3. 
On  price  of  goods  sold,  see  "Sales,"  S  2. 

S  I.   Bighta  and  liabilities  im  bmumL 

Defendant  iu  an  actiou  on  a  note  in  which  a 
counterclaim  was  filed,  held  entitled  to  interoit 
on  verdict  iu  his  favor  from  the  date  of  its 
rendition  to  the  date  of  final  judgment — Oliver 
V.  Love  (Mo.  App.)  335. 

Where  defendants  drew  drafts  on  plaintiff  in 
San  Antonio,  payable  iu  Boston,  witli  exchange, 
defendants  were  not  entitled  to  charge  intercut 
uutil  they  received  notice  of  payment  of  the 
drafts.— D.  SulliTan  &  Co.  t.  Owens  CTex.  Civ. 
App.)  373. 

I  C   TlMe  and  eompatatlos. 

A  uote  containing  an  obligation  "to  pay  tbf 
interest  annually"  at  8  per  cent  nntil  paid,  and 
interest  on  interest  at  6  per  cent  usHl  the  ma- 
turity of  the  note,  does  not  draw  interest  on  in- 
terest after  maturity  of  the  note.— Carpenter 
V.  Rice's  Adm'x  (Ky.)  468. 

In  an  action  for  alleged  overcharges  of  int«r> 
est  plaintiff  held  not  entitled  to  recover  an  over 
charge  of  interest  after  the  payment  of  the  ad- 
vances, not  pleaded.— D.  Sullivan  &  0«.  *-  Ow- 
ens (Tex.  Cfv.  App.)  378. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  |  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  f  2. 

INTERSTATE  COMMERCE. 

Failure  to  comply  with  regolations  of  Inter- 
state commerce  commission  as  affecting  lia- 
bility of  employer  for  injuries  to  employ £, 
see  "Master  and  Servant"  {  2. 

Regulation,  see  "Carriers,   S  L 

INTERVENTION. 

In  attachment  proceedings,  see  "Attachment" 
S  2. 

In  foreclosure,  see  "Mortgages,"  i  7. 

INTESTACY. 

See  'Orescent  and  Diatribntion." 

INTOXICATING  LIQUORS. 

Best  evidence  in  prosecution  for  violation  of 
local  option  law,  see  "Criminal  Law,"  |  6. 

Bond  not  to  violate  liquor  law,  see  "Breach  of 
the  Peace." 

Com^ietency  of  jurors,  see  "Jury,"  S  4. 

Continuance  of  prosecution  for  violation  of  liq- 
uor laws,  see  "Criminal  Law,"  {  11. 

Evidence  of  other  offenses  in  prosecution  (or 
violation  of  local  option  laws,  see  "Criminal 
Law,"  8  8. 

Impeachment  of  witness  in  prosecntioo  for  vio- 
lating liquor  laws,  see  "Witnesses,"  |  3. 
Instructions  In  general,  see  '*Ciiminal  Law,"  | 

15. 

Laws  relating  to  summary  destruction  of  liq- 
uor without  jury  trial  as  denial  of  doe  (iro- 
cess  of  law,  see  "Constitutional  Law,"  S  if. 

Legislative  power  as  to  regulation  of 
"Constitutional  Law,"  i  2.- 
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Opinion  eridence  in  pRwecutioQ  for  Tiolating 
local  option  lawa.  see  "Oiminal  Law,"  i  6. 

Redaction  of  sentence  on  appeal  from  proaecu- 
tion  for  illegally  selling  uanora,  see  "Oriml- 
nal  Law,"  S  17. 

Kelevancy  of  evidence  In  general  in  prosecu- 
tion for  violation  of  liqnor  laws,  see  "Oim- 
inal  Law,"  §  7. 

■Right  to  trial  by  jury  in  proBecution  for  ille- 
gal Bflle  of  liquors,  see  *'jTiry,"  §  1. 

Sales  by  druggists,  see  "Drnggists." 

Sufficiency  of  evidence  in  prosecution  for  rio- 
lating  liquor  laws  in  general,  see  "Criminal 
Law?'  I  10. 

S   1.   Power  to  oontrol  traffle. 

Under  Rev.  St.  1899.  §  5978,  a  city  of  the 
fourth  class  had  authority  to  require  a  license ! 
fee  of  a  dramshop  keeper  who  had  duly  ob- 1 
tained  a  license  from  the  county  coiirtr— Ex  | 
parte  Hinkle  (Mo.  App.)  317.  I 

ft  2.   ConstltvtlomaUtr  of  acts  a»d  ordi- 
nances. 

Under  Saint.  &  H.  Dig.  S  4877,  Acts  18G5,  p. 
86,  Acts  1807,  p.  107,  and  Acta  1899,  p.  137. 
seller  of  native  wine  within  three-mite  Hmlt 
after  Acts  1S99.  p.  137,  was  passed,  held  pun- 
ishable for  violation  of  court's  order  made  be- 
fore the  act  was  passed.  —  Kettem  t.  State 
(Ark.)  758. 

Conceding  the  constitntionality  of  Laws  1897, 
p.  2S5,  c.  162,  it  most  be  construed  with  ref- , 
erence  to  Sayles'  Ann.  Civ.  St.  1897,  arts.  3393- 
3395,  and  thus  the  action  of  the  commissioners' 
cou'rt  In  combining  justices'  precincts  for  local ' 
option  purposes,  regardtesa  of  the  fact  that  their 
status  as  wet  or  dry  had  been  fixed  within  a ; 
two-year  period,  was  onanthorized.— Ex  parte  i 
Heyman  (Tei.  Op.  App.)  349.  ! 

Const,  art.  16,  S  20,  providing  for  local  op- ' 
tion.  contemplated  that  local  option  districts 
^ould  be  comprised  of  contiguous  territory ; 
and  Laws  1807,  p.  Ii35,  c.  162,  anthorizing  com- 1 
mi^ioners*  court  to  combine  those  precincts, ' 
without  regard  to  any  contiguity,  into  one  local 
option  district,  is  uuconstifutional.— Ex  parte 
Heyman  (Tex.  Cr.  App.)  349. 

Const,  art  18,  S  20,  contemporarily  construed 
by  Sayles*  Ann.  Civ.  St.  189^  arts.  S893-3395, 
constrains  the  Legislature  to  preserve  the  au- ' 
tonomy  of  local  option  territories,  and  to  pre- 1 
serve  the  right  to  vote  periodically  on  prohibi- ; 
tion;  and  Laws  1897,  p.  235,  c.  162,  authoriz- 
ing the  commissioners  court  to  create  new  local 
option  districts  by  combination,  imperils  that 
right,  and  is  repugnant  to  the  Constitution. — . 
Kx  parte  Heyman  (Tex.  Cr.  App.)  349.  j 

While,  under  Const,  art.  16,  i  20,  the  Legis- 
lature may  itself  combine  political  subdivisions ; 
of  a  county  for  local  option  purposes,  it  cannot ; 
authorize  commissioners'  court,  as  it  attempted  I 
to  do  by  Laws  1897,  p.  235,  c.  IGZ,  to  combine 
existing  districts  into  new  districts  for  such ' 
purposes. — Kx  parte  Heyman  (Tex,  Cr.  App.) 
349. 

In  accordance  with  (ceneral  rule  of  construc- 
tion,  by  which  specific  words  following  and ; 
enumerated  of  designated  persons  or  things  ar«  i 
regarded  as  limited  in  their  meaning  by  the  lat- : 
ter.  Const,  art.  16,  %  20,  relative  to  powers  of 
comitnissioners'  court  to  designate  districts  for 
local  option  purposes,  must  be  construed  as 
empowering  such  conrt  to  designate  existing 
forms  of  county  subdivisions. — Ex  parte  Hey- 
man (Tex.  Cr.  App.)  340. 

Coast  art,  16,  §  20,  directs  the  Legislature 
to  authorize  commiKRioners'  court  to  designate 
districts  of  a  county  in  which  local  option  elec- 
tions may  be  held,  but  it  does  not  sanction  a 


Const  art  16.  S  20,  Jield  to  render  void  an 
act  authorizing  the  commissioners'  court  to  des- 
ignate a  subdivision  of  a  county  composed  of 
justices*  precincts  for  the  holding  of  a  local 
option  election.--Ex  parte  Wells  (Tex.  Ct. 
App.)  928. 

I  3.   Xioeal  opHvn. 

Petition  contesting  a  local  option  election  held 
to  state  no  ground  of  contest  withio  Hev.  St. 
1895.  art.  3307.— Stinson  v.  Gardner  (Tex.  Sup.) 
492. 

I  4.  Ideenaes  and  taxes. 

Where  judgment  of  county  court  refusing  liq- 
uor license  mould  have  been  afBrmed  by  cir- 
cuit court,  applicant  was  not  prejudiced  by  its 
action  in  remanding  for  a  new  trial.— Hodges  t. 
Metcalf  County  Court  (Ky.)  177, 

Under  Ky.  St  1903,  S§  4203-4214,  the  burden 
is  on  an  applicant  for  a  liquor  license  to  show 
that  he  is  in  good  faith  a  merchant,  druggist, 
distiller,  or  tavern  keeper.— Hodgea  T.  Metcalf 
County  Court  (Ky.)  177. 

Ky.  St  1903.  g  4224,  fixing  tax  for  liquor 
licenses,  held  not  to  authorize  grauting  ox  li- 
censes not  otherwise  allowed  by  law.— -Hodges 
V.  Metcalfe  County  Court  (Ky.)  460. 

An  ordinance  providing  regulations  to  be 
complied  with  by  an  applicant  for  a  saloon  li- 
cense held  not  inconsistent  with  a  prior  ordi- 
nance requiring  a  license  and  fixing  the  fee. — 
Ex  parte  Hinkle  (Mo.  App.)  317. 

Ordinance  requiring  dramshop  keepers  to  ob- 
tain licenses  held  not  void  for  uncertainty. — Ex 
parte  Hinkle  (Mo.  App.)  317. 

One  thousand  dollars  a  year  for  a  saloon  li- 
cense by  a  city  of  the  fonrUi  class  is  not  so  un- 
reasonable a  charge  as  to  justify  a  court  in  de- 
claring void  the  ordinance  fixing  it. — Ex  parte 
Hinkle  (Mo.  App.)  317. 

Under  Rev.  St.  1899,  c.  129,  U  8542,  8546, 
and  Fayette  City  Ordinaoees,  S  8,  merchants  do- 
ing basiness  in  the  dty  held  assessed  taxpaying 
citizens,  within  section  2903,  requiring  dram- 
shop license  applications  to  subscribed  by 
two-thirds  of  such  citizens  iu  the  block  where 
the  dramshop  was  to  be  located.~State  ex  reL 
Dike  T.  Kingsbury  (Mo.  App.)  641. 

A  town  ordinance  held  not  to  give  an  absolute 
right  to  demand  a  license  to  keep  a  dramshop, 
and  to  be  void  even  if  it  did.--State  ex  rel. 
Brown  v.  Stiff  (Mo.  App.)  675. 

Mandamus  cannot  be  invoked  to  control  the 
discretion  of  a  town  council  in  passing  on  an 
application  for  a  license  to  sell  intoxicating  liq- 
uors.—State  ex  rel.  Brown  t.  Stiff  (Mo.  App.) 
675. 

There  is  no  civil  liability  for  selling  liquor 
to  a  minor,  where  the  Houor  dealer  believed  and 
had  good  reason  to  believe  that  the  minor  was 
over  21  years  Of  age. — ^Tinkle  t.  Sweeney  (Tex. 
Civ.  App.)  248. 

Evidence  held  not  to  show  breach  of  condition 
of  liqnor  dealer's  bond  relative  to  minors  en- 
tering and  remaiaiii^  in  place  of  business. — 
Tinkle  v.  Sweeney  (Tex.  Civ.  App.)  248. 

Evidence  held  not  to  show  that  a  minor  enter- 
ed and  remained  in  a  saloon,  within  the  meaning 
of  the  statute  prescriUng  the  conditions  of  a 
liquor  dealer's  bond. — Ohio  r.  Stephens  (Tex. 
CaV.  App.)  1084. 

I  6.  Offenses. 

One  who  sold,  in  quantities  less  than  one  gal- 
lon, wine  made  on  his  own  premises,  but  only 
in  part  from  grapes  grown  by  liim.  hvld  subject 
to  the  provislona  of  Bev.  St  1899,  |  3014,  and 
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not  protected,  as  a  "wloe  grower,"  by  section 
3015.-State  v.  Miller  (Mo.  App.)  64S. 

Facts  held  to  coDstitute  a  violatioo  of  the 
Sandav  liqaor  law,  though  the  beer  Is  sold  on 
Saturday,  with  an  agreement  to  keep  it  on  Ice 
tin  tile  next  day,  when  It  Is  handed  ont 
through  a  broken  door  to  the  parcbaseis. — 
WalliB  V.  State  (Tex.  Cr.  App.)  231. 

Evidence  held  to  show  a  Tiolation  of  local  op- 
Uon  law.— James  v.  State  (Tex.  Cr.  App.)  901. 

Evideace  held  to  show  that  liquor  became 
prosecutor's  property  on  delirery  by  defend- 
ant's principal  to  express  company,  and  to  show 
no  Tiolatlon  of  local  option  law  by  def^dant. — 
James  t.  State  (Tex.  Cr.  App.)  mL 

i  6.    Criminal  proseflvtiaaa. 

An  Instruction,  on  a  prosecution  for  Tfolating 
the  local  option  law.  as  to  evidence  of  other 
sales  than  that  charged,  Aeld  erroneons. — ^Belt 
V.  State  Cl^ex.  Cr.  App.)  833. 

Bvidence  on  prosecution  for  sale  of  Intoxicat- 
ing liquor  to  a  minor  held  to  sustain  convic- 
tion.—Menzing  V.  State  (Tex.  Or.  App.)  935. 

A  charge  requiring  defendant  to  establish 
facts  on  which  he  relies  to  excuse  or  justify  the 

Srohibited  act  held  inapplicable  and  erroneous. — 
latliff  V.  State  (Tex.  Cr.  App.)  936. 

Indictment  for  violation  of  local  option  law 
held  improper,  for  {ailing  to  intellig^tly  roeo 
ify  the  date  of  sale.— Thurman  v.  State  Cm. 
Cr.  App.)  937. 

In  a  prosecution  for  violating  a  local  option 
law,  evidence  held  to  entitle  oefendant  to  sn 
instruction  that.  If  tiie  liquor  was  delivered  by 
mistake,  defendant  was  not  guilty,  under  Pen. 
Code  1895,  art.  46.— Patrick  v.  State  (Tex.  Cr. 
App.)  947. 

Evidence  that  the  grand  jury  failed  to  find 
any  drunkenness  traceable  to  the  place  where 
defendant  worked  on  the  day_  he  was  alleged  to 
have  illesally  sold  intoxicating  liquor  held  in- 
admiairibk.— Patrick  r.  State  (Tex.  Or.  App.) 
947. 

In  a  prosecution  for  violating  a  local  option 
law,  evidence  held  to  entitle  defendant  to  an  in- 
struction that,  before  conviction,  the  proof 
must  show  that  the  liquor  wae  intoxicating. — 
Patrick  T.  State  (Tex.  Cr.  App.)  947. 

Evidence  as  to  the  character  of  defendant's 
employment  in  a  saloon,  etc.,  at  the  .time  he 
was  charged  with  having  sold  liquor  illegaUy, 
held  admissible.— Patrick  v.  State  (Tex.  Ct. 
App.)  947. 

On  trial  for  violation  of  local  option  law, 
evidence  that  defendant  was  in  the  habit  of  sell- 
ing wine  to  boys  for  saoranieutal  purposes  held 
admissiUe.— White  t.  State  (Tex.  Or.  App.) 
1000. 

i  T<   Swrohes.  aelnires,  mmd  forfeltnna. 

Act  Feb.  13.  1899  (Acts  1809,  p.  11),  provid- 
ing for  the  condemnation  a)id  summai?  destruc- 
tion of  liquor  illcBally  kept  for  sale,  prescribes 
B  dvil  proceeding,  so  that  a  mere  prepondo- 
ance  of  evidenfo  is  sufficient  to  sustain  it. — 
Kirkland  v.  State  (Ark.)  770. 

IRON  SAFE  CLAUSE. 

See  "Insurance,"  S  8. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  {  7. 
Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  |  4. 

JAILS. 

Escape  from.  Me  "Escapab** 


JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  sea  •"Crim- 
inal Law,^'  S  5. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  f  2. 

Of  offenses  in  iudlotment,  see  "Indictment  ajid 

Information,"  §  2. 
Of  parties  in  civil  actions,  see  "Partiea." 

JOINT  TENANCY. 

See  "Tenancy  In  Common." 

JUDGES. 

See  **CourU";  **JuBtices  of  the  Peace." 
Comments  on  evidence,  see  "Criminal  Law,*'  f 

12:  "Trial."  fi  7. 
Remarks  and  conduct  at  trial,  see  "Trial,"  |  3. 


I  1. 


qvalUwtiim,  mmd 


AppolntiBeatf 
tenure. 

A  statute  creating  a  new  judjcinl  district, 
and  apix>inting  the  judge  of  another  district  the 
judge  thereof,  held  to  hare  made  him  the  lawful 
judge  of  the  new  district. — Uaroney  t.  State 
(Tex.  Cr.  App.)  Q9G. 

S  S.    Speolml  ov  anbatlt«te  imdcee. 

The  authority  of  the  Judge  to  preside  must  af- 
firmatively appear  iu  criminal  cases.- Low  v. 
State  (Tenn.)  110. 

While  a  special  judge  has  no  control  over  his 
election,  and  cannot  authenticate  record  there- 
of, It  is  his  duty  to  see  that  a  proper  record  is 
made  before  he  signs  tiie  decree  or  judgment.- 

Low  V.  State  (Tenn.)  110. 

The  record  of  the  election  and  qualification  of 
the  special  judge  should  be  verified  by  the  odi- 
cial  signature  of  the  derk,  and  will  constitute 
a  part  of  the  record  of  the  case. — Low  t>  State 
(Tenn.)  110. 

Requisites  of  order  of  election  of  a|>erlal 
judge,  under  Shannon's  Code,  Si  5730-^73^, 
stated.— Low  v.  State  (Tenn.)  110. 

Power  to  hold  election  of  special  judge,  un- 
der Shannon's  Code,  itg  5730-O732,  ia  vested  in 
clerk  alone,  whose  duty  it  also  is  to  make  a  rec- 
ord of  the  election  and  authenticate  it  by  fais 
official  signature.— Low  v.  State  (Tenn.)  110. 

TTnder  Shannon's  Code,  gfi  573(M)732,  provid- 
ing for  the  election  of  a  special  judge,  his  au- 
thority and  jurisdiction  expires  with  the  ad- 
journment of  the  term  ot  court  at  which  be  was 
elected.— Low  v.  State  (Tenn.)  110. 

Special  judge  in  one  case  has  no  authority  to 
autnenticate  election  of  special  jodge,  under 
Shannon's  Code,  §fi  5730-^732,  to  try  snotfaer 
case.— Low  v.  Sute  (Tenn.)  110. 

That  regular  judge  ^gned  the  final  adjonming 
order  of  term  fs  insnfflcient  to  authenticate  an 
election  of  a  special  judge,  under  Shannon's 
Code,  SS  5730-5i32.  to  tn-  a  case  In  which  regu- 
lar judge  was  disqualified.  —  Low  v.  State 
(Tenn.)  110. 

A  person  charged  with  crime  cannot  be  tried 
by  another  than  one  constitutionally  elected  and 
qualified,  even  by  his  consent.— Low  v.  State 
a'enn.)  110. 

The  legislative  provision  for  the  election  of 
special  judges  is  applicable  to  both  regular  and 
special  terms. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Huff  (Tex.  Civ.  App.)  249. 

The  statute  providing  for  the  election  of  spe- 
cial judges  Is  applicable  to  both  regular  and 
special  terms.— Missouri,  K.  &  T.  Rr.  Ok  o' 
TexBM  V.  O'Oonnor  (Tex.  Oiv.  App.)  37jL 


Digitized  by 


Google 


INDBX. 


1189 


When  a  special  term  Is  called,  and  the  r^lar 
dge  is  not  present,  bat  Is  holding  a  regolar 
rm  in  some  other  conntr  of  his  district,  the 
i-clion  of  a  special  judge  to  preside  at  the 
ecial  term  is  valid. — St.  Loois  Southwestern 
y.  Co.  ot  Texas  t.  Swinney  (Tex.  Gir.  App.) 

Where  a  district  judge  bad  ordered  a  spe- 
ll term,  bat  was  holding  a  regular  term  in 
lother  county  at  the  time  appointed,  a  spe- 
ll judge  was  properly  selected  for  such  spe- 
ll term.— Missouri.  K.  &  T.  Ely,  Co.  Of  Tex- 
T.  Stin&on  (Tex.  Civ.  App.)  986. 

8.    Bights,  powera,  datlaa,  amd  liAbll- 
Itiae. 

Judicial  officer  held  not  protected  against 
its  for  damages  for  acting  maliciously  or  be- 
nd hia  Juriwliction.— Beed  t.  Taylor  (Ky.) 
2. 

JUDGMENT. 

ecisions  of  courts  in  general,  see  "Courts,"  t 

ntrj  on  remand  from  appellate  court,  see 

"Appeal  and  Error,"  fi  22. 

?fu»al  to  follow  decisions  of  court*  of  other 

Htntes,  see  "Courts,"  I  2. 

.■Tiew,  see  "Appeal  and  Error." 

ight  to  object  to  parties  after  judgment,  aee 

"Parties,"  \  2 

^condary  evidence,  see  "Evidence,"  I  6. 

I  actions  by  or  aoaingt  pctrticular  etasMa  <if 
partla. 

.<e  "Principal  and  Agent,"  I  S. 

rUBtee  in  bankruptcy,  see  "BaDkmptey,"  I  2. 

In  paTtUmlaT  civil  actions  or  proceedings. 
?e  "Tresptfss  to  Try  Title,"  fi  1. 
ur  price  of  land,  see  "Vendor  and  Purchas- 
er.''^ 8  4. 

ir  sale  of  land  for  assessments  for  pubtlc 
in^irovements,  see  "Municipal  Corporations,*' 

1  justices'  courts,  see  "Justices  of  the  Peace," 
fi  2. 

n  nrtpea)  or  writ  of  error,  see  "Appeal  and 
En-or,"  fi  22. 

ittiug  aside  fraudulent  conveyance,  lee 
"Fraudulent  Conveyances,"  |  2. 

1.  Bt  def aiat. 

Civ.  Code  Prac.  «  340,  342,  relaHng  to  new 
inls,  held  not  applicable,  where  there  was  no 
mo  of  fact  tried  and  decided  by  the  court,  nor 
verdict  of  a  jury,  and  motion  for  default 
dgment  may  be  made  at  any  time  during 
rm  at  which  it  was  rendered.— Feniuylvania 
ire  Ins.  Co.  t.  C.  D.  Young  &  Oo.  (Ey.)  127. 

Court  held  authorized  to  set  aside  a  default 
(l^rment,  on  motion  made  during  same  term  at 
hirli  jniljiment  waa  rendered. — Pennsylvania 
ire        To.  v.  C.  D.  Young  &  Co.  (Ky.)  127. 

Plaintiff  held  entitled  to  hare  default  judg- 
ciit  set  aside  and  new -trial  granted,  under 
V.  Code  Prac.  fi  518.— Snelling's  Adm'r  v, 
Evvia  (Ky.)  1124. 

Petition  not  stating  residence  of  defendant, 
111  citfttion  Bcrved  out  of  the  wiunty,  held,  uu- 
■r  Hpv.  .St.  lKit5.  arts.  1191,  1212.  1214,  1215, 
!!!).  insufficient  to  sustain  a  judgment  by  de- 
nlt.— Tyler  v.  Blantou  (Tex.  Civ.  App.)  5W. 

2.  On  trial  of  Issnes. 

^^"hpre  intervener,  in  an  action  to  restrain  the 
■rorccment  of  a  judgment,  admitted  payment 
'fore  intervention,  plaintiff  was  enutled  to 
(lament  .-~A  bee  t.  San  Antonio  Brewing 
ss'n  (Tex.  Civ.  App.)  973. 

3.  Amendment,    oometlom,    mmA  ve- 

Tlew  In  same  eourt. 

Wliere  a  judgment  grauts.  by  inadvertence, 
lief  uut  sought  in  the  pleadings.  It  ia  k  clerical 


misprislon,whlch  may  be  corrected  on  motion. 
Binion  v.  Woolery  (Ky.)  89& 

A  judgment  in  the  circuit  court,  in  a  cause  en-' 
tertained  on  an  appeal  from  a  justice  of  the 
peace,  taken  after  the  time  limited  by  statute, 
held  not  to  be  Tocated  on  writ  of  enm  coram 
nobis.— Hadley  t.  Bernero  (Mo.  App.)  64. 

A  court  cannot  amend  its  judgment  after  the 
adjournment  of  the  term,  except  as  provided  by 
statute— Smallwood  v.  Love  (Tex.  Civ.  App.) 
400. 

On  rendition  of  judgment,  the  adjudging  of 
costs  was  a  part  of  the  judgment,  and  it  could 
not  be  ameuded  as  to  costs  after  the  adjourn- 
ment of  the  term,  except  as  provided  by  stat- 
nte.— Smallwood  T.  Love  (Tex.  Civ.  App.)  400. 

fi  4.    Opening  or  TaoAtiiic. 

As  the  only  method  of  opening  a  final  judg- 
ment ia  by  petition,  a  motiou  to  set  it  aside 
and  grant  a  new  trial  is  properly  overroled.— 
Snelling's  Adm'r  v.  Lewis  (Ky.)  1124. 

fi  6.   Equitable  reUef . 

On  atnrmation  by  the  Court  of  Appeals  of  a 
judgment  for  plaintiff  in  unlawful  detainer, 
judgment  In  a  snit  to  enjoin  such  action  must 
no  for  defendant  therein.— Phil  ippi  v.  American 
Brass  &  Mfg.  Co.  (Mo.  App.)  77. 

I  6.    Collateral  attaok. 

Certain  defects  in  a  judgment  under  Fasch. 
Dig.  art.  5400.  providing  for  actions  against  un- 
known heirs,  held  not  sufficient  to  affect  ft  in  a 
collateral  proceeding. — Houston  &  T.  G>  R.  Co. 
V.  De  Berry  (Tex.  Gv.  App.)  736. 

In  trespass  to  try  title,  certain  testimony  an 
to  filing  of  power  of  attorney  in  (Seneral  Land 
Office  held  immaterial,  as  not  affecting  Talidity 
of  plaintiffs'  title.— Houston  &  T.  C.  it.  Oo.  v. 
De  Berry  (Tex.  Civ.  App.)  736. 

I  7.    Kercer  and  bar  of  eaows  af  aetlon 
and  defenses. 

Under  Ky.  St.  18&4.  fi  2463,  as  amended  by 
Acts  1896,  pp.  47-40,  c.  29,  ju^ment  allow- 
ing a  materialman  to  participate  in  a  distribu- 
tion in  bankruptcy  of  contractor  held  a  bar  to 

subsequent  proceedings  to  enforce  the  unpaid 

fortion  of  bis  lien  against  the  owner.— Southern 
'laning  Mill  &  Lumber  Ck>.  v.  Doerhoefer  (Ky.) 
882. 

A  judgment  foreclosing  a  lien  on  threshing 
machinery  for  nonpayment  of  the  price  held  not 
a  bar  to  the  buyer  s  remedy  for  breach  of  war- 
ranty.—Standefer  V.  Aultman  &  Taylor  Ma- 
chiuery  Co.  (Tex.  Civ.  App.)  552. 

(  8.    OonolnsiTenes*  of  adjndleation. 

Circuit  courts  sustaining  demurrer  to  plea  of 
res  judicata,  on  ground  of  lack  of  jnriKdii-tion. 
held  error.— Kelley  &  Lysle  Milling  Co.  v.  Ad- 
ams (Ark.)  4f). 

Will  held  to  vest  in  children  of  deceased  child 
merely  contingent  remainder,  so  that  they  were 
bound  by  judgment  obtained  against  their  par- 
ent and  the  life  tenant.- Hermann  v.  Parsons 
(Ky.)  125. 

A  judgment  declaring  that  a  note  should  be 
credited  on  another  note,  rendered  in  an  ac- 
tion to  which  the  innocent  purchaser  of  the  lat- 
ter note  was  not  a  party,  held  to  have  do  bind- 
ing force  or  effect  against  him,— Goldsmith  v. 
Clark  (Ky.)  405. 

Suit  in  which  right  of  certain  counties  to  tax 
railroad  on  franchises  was  determined  adverse 
to  railroad  held  not  a  determination  adverse 
to  the  right  of  other  counties  to  collect  similar 
tax.— Jefferson  County  v.  Board  of  Valuation  & 
Assessment  of  Kentucky  (Ky.)  443. 

A  judgment  in  favor  of  buyers  in  an  action 
for  the  price  of  coffee,  a  part  of  which  was  not 
delivered,  on  a  plea  of  payment,  held  res  judi- 
cata in  a  aubsequent  claim  by  tiie  sellers  to  re- 
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cover  the  price,  on  the  jroaad  that  the  sale 
was  indnceil  by  fraud. — Borches  &  Go.  t.  At* 
buckle  BroB.  (Tenn.)  286. 

The  direction  of  a  verdict  in  the  federal  court 
in  favor  of  aeilcrs  on  an  isaiie  as  to  the  malting 
of  a  sale  hdd  conclusive  on  the  buyers  in  a  sub- 
sequent action  involving  the  eame  issue,  not- 
withstaodlng  the  buyers'  pleading  and  testi- 
mony in  the  federal  court  denying  such  s  e. — 
Borches  &  Co.  v.  Arbuckle  Bros.  (Tenn.j  266. 

A  judgment  sustaining  the  validity  of  a  mort- 
gage  lien  AeM  conclusive  against  a  luea  ot  nsan 
in  an  action  to  foreclose  a  mortgage.— W.  G. 
Belcher  Land  Mortg.  Co.  y.  Nmrris  (Tex.  CIt. 
App.)  890. 

I  9.  Aasicuimat. 

Defendants'  right  to  proceeds  collected  by 
sheriff  on  execution  Md  to  have  become  abso- 
lute by  virtue  of  contract  with  plaintiffs  on 
purchase  of  a  judguent,  sale  of  the  property, 
and  paymeot  of  consideration  to  sheriff.— W. 
T.  Bickarda  &  Co.  t.  J.  H.  Bemls  St  Co.  (Tex. 
Civ.  App.)  239. 

Defendants,  as  assignees  of  a  judgment,  held 
to  have  complied  with  contract  tv  which  they 
were  to  have  land  sold  on  raecution  without 
expense  to  plaintiffs.— W.  T.  Blckards  &  Go. 
v.  J.  H.  Bemia  &  Co.  (Tex.  Civ.  App.)  239. 

1 10.  PUadlmc   u&d  erldenoe  of  indg- 
mrat  mm  MtoFMl  f  dofettae. 

Where  a  verdict  was  directed  on  a  particular 
issue,  and  othef  issues  submitted  to  the  jury, 
the  direction  of  such  verdict  might  be  consid- 
ered in  a  subsequent  action  to  determine  the 
conclusiveness  oi  the  judgment  in  the  action  in 
which  such  dir«tion  was  made. — ^Borches  & 
Co.  T.  Arbuckle  Bros.  (Tenn.)  266. 

Bee  judicata  h^d  stiflldeutly  pleaded  against 
defense  Qf  usury  in  action  to  foreclose  mortgage. 
— W.  C.  Belcher  Land  Mortg.  Co.  t.  Korria 
(Tex.  Civ.  App.)  390. 

JUDICIAL  NOTICE. 

In  civil  actions,  aee  "Evidence,"  S  1. 
In  criminal  prosecutiona,  see  **Criminal  Iaw," 
I  6. 

JUDICIAL  POWER. 

See  "Conatltutlonal  Uw/'  |  2. 

JUDICIAL  SALES. 

On  executioa,  see  **Bxecuti<ni,"  |  2, 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Er- 
ror." S  2;   "Courts.''  If  8,  4;  "Justices  of 

the  Peace,"  §  3. 
Kffect  of  appearaiioe,  see  "Appearance." 

JurUdicaoit  ofparUcular  actiont  or  proceedin^B. 
Appeal  in  tax  nMKeasmeut  proceedings,  see 

■1'axation  "  S  5. 
B^  truatee  in  bankruptcy,  see  "Bankruptcy,"  i 

Criniinal  prosecutions,  see  "Criminal  Tjiw,"  S 
3. 

To  quash  execution,  see  "Kxeoution,"  8  1. 

Special  jxiriadUMonB. 

See  "Equity,"  »  1. 

Appellate  joriBdiction,  we  "Criminal  Law,"  | 
18;  "Justices  of  tlie  Peace,"  i  3. 

Justices'  courts  in  i^vU  cases,  see  "Justices  of 
the  Peace,"  S  1. 

Particular  courts,  see  "Oaurts.** 


JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Trial,"  |  13. 

Dlsqualificatioii  or  muconduct  ground  for  new 
trial,  see  "Criminal  Law."  i  16;  "New  Tri- 
al," I  2. 

Disqualification  or  misconduct  of  jnrora  aa 
ground  for  reversal,  see  "Criminal  Law,"  { 


Error  in  summoning  jurors  as  gronnd  for  new 
trial  of  criminal  prosecution,  see  "Criminal 
Law,"  $  16. 

Instructions  in  civil  actions,  see  "Trial,"  U  7- 
12. 

Instructions  In  criminal  pioseentloBa,  see 
"Criminal  Law,"  {  15. 

Laws  re'  ting  to  summary  destruction  of  liq- 
uor without  jury  trial  as  denial  of  due  pro- 
cess of  law,  see  "Constitutional  Law,'*!  5. 

Questions  for  jury  in  ciril  actions,  see  "Tml,'* 
i  6. 

Qnestions  for  Jury  in  criminal  prosecutions,  aee 
"Criminal  Law,"  |  14. 

Beview  of  objections  to  jury  as  dependent  m 
preservation  of  grounds  of  review  In  reosrd, 
see  "Appeal  and  Error."  |  12. 

Sdf-execnting  character  of  constitutional  pro- 
visions, see  "Constitutional  Law,"  i  1. 

Taking  case  or  qnestlon  from  jury  at  trial,  »« 
•™al."  16. 

I  1.  Blcht  to  txtal  b7  Jmry. 

Sand,  ft  H.  Dig.  f  1618,  providing  for  aeardi 
for  and  destmction  of  gambling  devices.  htU 
not  unconstitutional,  because  not  providing  for 
a  jury  trial.— Purth  v.  State  (Ark.). 759, 

Act  Feb.  13.  1899  (Acts  1899,  p.  11).  entitled 
"An  act  to  suppress  the  ill^Bl  sale  of  Uqaom 
and  to  destroy  toe  same  in  prohibited  districte,~ 
does  not  require  a  jury  trial  in  condemnation 
proceedinf^  thereunder,  —  Kirkland  v.  State 
(Ark.)  770. 

Constitutional  nrovl^ons  as  to  trial  by  iory 
do  not  prevent  Legislature  from  enacting  stat- 
ute like  Act  Feb.  13,  1899  (Acts  1890.  p.  111. 
providing  for  summary  destruction  of  liquor, 
without  providing  for  jnry  triaL— Kirkland  t. 
State  (Ark.)  770. 

Intentional  disregard  by  county  judge  of 
Sayles'  Rev.  Giv.  St.  arts.  3155-3173.  held  a 
violation  of  the  right  of  trial  by  jury,  guaran- 
tied by  Bill  of  Rights,  art.  1,  S|  10,  15.  not- 
withstanding Code  Cr.  Proc.  arL  <HK}.— WUtp 
T.  State  (Tex.  Cr.  App.)  1066. 

i  8.    QvnUfteatlosB  of  Jwon  uul  ax- 
•mptiosui. 

That  a  juror  signed  the  verdict  by  maUiw 
his  mark  Md  insufficient  to  eetabllab  his  dif>- 
gnalification  for  illiteracy,  within  Ber.  8L  ISW*. 
i  3709.— Parmaa  T.  Kansas  City  (Mo.  App.» 
1046. 

I  3.    Biuumaaiiig;,  attendanee,  diaekarc*, 
and  eompelisatioii. 

Under  Rev.  St.  1899.  (  3766,  ietd,  that  the 
sheriff  and  deputies,  being  sworn  at  a  regular 
term  relative  to  impaneling  the  jury,  need  not 
be  sworn  at  an  adjourned  term  thereof.— State 

Biddle  (Mo.  Sup.)  606. 

Objection  that  officers  were  not  property  sworn 
before  Kiiiiimoniug  talesmen  htla  untenable. — 
Cbism  V.  State  (Tex.  Cr.  App.)  948. 

I  4.   Oompetenoy  of  Jmnrs.  ehallo«Be«, 

and  obJeotloiLS. 

In  b<»nicide.  there  was  no  error  in  permit- 
ting the  prosecuting  attorney  to  peremptorily 
challenge  a  juror  after  be  had  been  accepted, 
when  the  juror  informed  the  court  that  be  had 
conscientious  scruples  against  capital  punish- 
ment.—Brewer  V.  State  (Ark.)  773. 

One  held  not  incompetent  as  a  juror  in  a  mur- 
der case  becauae  he  heard  part  of  the  teatimony 
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a  witness  when  defendant  was  admitted  to ' 
State     Riddle  (Mo.  Sup.)  606.  | 

□  a  DTOsecation  for  violatiiig  a  local  option  - 
r.  defendant  Md  entitled  to  ask  the  juir 
ether  ther  were  jprctJadiced  against  a  person 

0  was  in  a  poution  at  the  time  to  Tiolate 
>  law  in  qneetloD.— Patrick  t.  State  (Tu.  Cr. 
p.)  047. 

/■enire  of  jurors  not  selected  by  Jury  com- 
jsioners  shonld  be  qnasfaed  on  motion,  not- 
:hstauding  Code  O.  Proc.  arts.  661,  600.— 
lite  T.  State  (Tex.  Gr.  Ajp.)  1066. 

^oir  dire  examinatloD  of  Teniremen  in  a 
miuai  case  Acid  to  show  that  challenges  for 
we  were  pwperbr  OTemled.— Tardy  t.  State 
sx.  Or.  App.)  1078. 

JUSTICES  OF  THE  PEACE. 

minal  Jurisdiction,  see  "Ocimlnal  Law,**  | 

8. 

1.   CUtU  J«vla<letloa  aad  anthorltr* 

Jnder  Rer.  St  1890,  ||  3889,  4486,  held,  that 
iistice  has  so  jurisoictioQ  in  replevin,  where 
ther  party  is  a  resident  of  the  county.— De»* 
V.  Bailey  (Mo.  App.)  6CI). 

Che  mere  fact  that  defendant  appeared  in 
ilevin  and  proce«M3ed  to  trial  without  objec- 
n  before  a  justice  who  had  no  jurisdiction 
d  not  a  waiver  of  the  lack  of  junsdiction. — 
nnis  T.  Bailey  (Mo.  App.)  669. 

B.   Proeediure  la  elvll  emaea. 

L  justice  of  the  i^ace  hdd  to  be  without  pow- 
to  set  aside  a  judgement  at  the  instaace  of 
intiff.— H.  W.  Crocker  Shoe  Co.  v.  Fry  (Mo. 
p.)  313. 

L  judgment  of  a  Justice  of  the  peace  not 
)ject  to  collateral  attack  for  insnfflciency  of 
Tie*. — H.  W,  Orooker  Slioe  Oo.  T.  Fry  (Mo. 
p.)  818. 

1.    Review  of  prooeedings. 

Jnder  Rev.  St.  1895,  art  1670.  one  <a  seTeral 
'endants  to  an  action  in  justice  court,  not 
rersely  Interested,  may  appeal,  without  nam- 
;  his  codefendants  in  Judgment  obligees  in 
bond.— C.  B.  Slayton  &  Co.  t.  Horsey  (Tex. 
p.)  919. 

Vhere,  on  appeal  from  a  Justice  to  the  conn- 
court  the  bond  did  not  state  the  time  of 
ding  the  next  regular  term  of  the  county 
u-t  as  required  by  article  888,  p.  291,  Acts 
■h  Leff^  VM  appeal  shonld  be  dismissed.— 
ilth  T.  State  Cttx.  Or.  App.)  937. 

?bat  action  of  Justice  rendered  It  nnnecessair 
defendant  to  plead  counterclaim  held  not  to 
:horize  him  to  plead  It  on  appeal  to  county 
ut.— Clements  v.  Carpentw  (Tex.  Civ.  App.) 

lotion  to  strike  out  plea  in  reconvention,  en- 
ed  after  appeal  from  justice,  held  not  too 
e.  after  plaintifPs  failure  to  controvert  de* 
idant's  statement  that  he  relied  thereofi. — 
•rneuts  V.  Carpenter  (Tex.  Civ.  App.)  369. 

Vhen  defendant's  abandonment  of  Its  cross- 
ion  before  a  justice  left  only  in  dispute  plain- 
's claim  for  $20,  county  court  had  no  juris- 
tion  on  appeal,  under  Const,  art.  5,  fi  It!, 

1  Rev.  St  1895.  art.  1158.— Galveston,  H. 
S.  A.  By.  Co.  T.  Schlather  (Tex.  CivVApp.) 

Tnder  Sayles'  Ann.  Civ.  St  1897.  arts.  844. 
>,  upplication  for  certiorari  need  not  show 
tse  yr^  applicant  did  not  appeal.— Parlin  & 
iudorff  Co.  t.  Keel  (Tex.  Civ.  App.)  1082. 

JUSTIFICATION. 

homldde,  see  "Homfdde,"  f  2. 


KIDNAPPING. 

See  "Abduction," 

KNOWLEDGE. 

By  employer  of  defects  in  appliances  or  place 
for  work,  see  "Master  and  Servant"  I  3. 

By  grantee  of  fraud  in  conv^ance^  see  "Fraud- 
ulent Oonveyancea,"  |  1. 

By  servant  of  defect  or  danger,  see  "Master 
and  Servant,"  |  6. 

Effect  of  ignorance  of  caoae  of  action  on  lim- 
itation, see  "limitation  at  Action^"  |  2. 

LABELS. 

Furnishing  for  fertilizers  after  receipt  by  pur- 
chaser, see  "Agriculture." 

LABOR  LAWS. 

See  "Master  and  Servant"  I  1* 

LACHES. 

In  proceedings  for  probate,  see  "Wills,"  |  8. 

LANDLORD  AND  TENANT. 

See  "Forcible  Entry  and  Detainer." 

Admissibility  of  evidence  as  to  waiver  of  land- 
lord's lien,  see  "Evidence,"  I  4. 

Admission  of  parol  lease  to  show  occupancy  as 
tenant,  see  "Adverse  Fossession,"  S  1, 

Attachment  against  one  receiving  and  selling 
crops  subject  to  lien,  see  "Attachment,"  |  1. 

Evidence  of  authority  of  agent  to  waive  land- 
lord's lien,  see  "Prmcipal  and  Agent,"  {  8. 

Herding  cattle  on  laod  of  another  under  per- 
mission from  person  having  lease  taking  ef- 
fect in  future,  see  "TrespasB,"  S  1- 

Lease  of  public  lands,  see  '^Public  Lands,"  |  1. 

Lease  of  wife's  separate  property,  see  "Hus- 
band and  Wife,"  }  5. 

Parol  evidence  aa  to  leases,  see  "Evidence,"  | 
10. 

Requirements  of  statute  of  frauds  aa  to  leases, 

see  "Frauds,  Statute  of,"  §  3. 
Requirements  of  statute  of  frauds  as  to  release 

of  landlord's  lien,  see  "Frauds,  Statute  of," 

I  2. 

Restraining  landlord  from  depriving  tenant  of 
share  of  crops,  see  "Injunction,"  |  1. 

{  1.   Tenas  tor  T»mxm» 

Lease  for  one  year,  with  privilege  of  renew- 
al, held  not  to  fad  within  Rev.  8t  1889. 1  4107, 
but  to  be  assignable  without  the  landlord's 
written  consent.— Jones  &  Oglebay  T.  Kansas 
City  Board  of  Trade  (Mo.  App.)  843. 

Although  1^  Saylea'  Ann.  Civ.  St.  1897,  art. 
32.~)0,  tenant  cannot  assign  lease  without  land- 
lord's consent  such  consent  by  landlord  and 
acceptance  of  assignee  as  tenant  rdeases  orig- 
inal tenant  from  liability  for  rent.— Ascarete  v. 
Pfaff  (Tex.  OiT.  App.)  974. 

i  2.   Tenanotes  at  will  and  at  snfler- 

anoe. 

A  mere  occupation  of  land  with  the  knowl- 
edge, but  without  the  coiiHent,  of  the  owner, 
does  not  create  a  tenancy  at  will.  —  Center 
Creek  Min.  Co.  v.  Frankenstein  (Mo.  Sup.) 
785. 

Agreement  for  occupation  of  premises,  condi- 
tional upon  payment  of  rent  for  past  occupa- 
tion, held  not  to  create  a  tenancy  at  will.— Uen- 
ter  Creek  Min.  Co.  v.  Frantttngtein  (Mo.  Sop.) 
785. 
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Commencement  of  ejectment  suit  by  owner 
of  land  after  an  agreement  to  pay  rent  for  past 
ocfMipatidn  of  the  land  hcJd  not  to  create  a 
lease.— Center  Creek  Mln.  Co.  v.  Frankenstein 
(Mo.  Sup.)  785. 

I  8.    FraslMB,  and  eaJoTment  mmA  vae 
tkweof. 

A  tenant  at  will,  on  the  termination  of  the 
tenancy,  held  not  entitled  to  recover  the  Talne 
of  the  improvements  which  he  placed  on  the 
property,  in  the  absence  of  a  contract.— Gathrio 
T.  Gnthrie  (Ky.)  474. 

In  an  action  ftKnlnat  a  landlord  for  injuries 
to  a  tenant's  property  by  the  collapse  of  the 
buildiiiK,  the  petition  held  not  to  state  a  cause 
of  action  against  the  landlord.— Franklin  t. 
Tracer  (Ky.)  1112. 

!  4.    Beat  sad  mdTMoei. 

In  a  suit  to  fix  the  landlord's  lien  on  the  pro- 
ceeds of  a  sale  of  the  tenant's  crop,  the  rent 
claim  and  its  amount  must  be  estaolished  by 
proper  proof.— Judge  v.  Ourtia  (Ark.)  746. 

Payment  of  rents  for  previous  year  by  mort- 
gagee of  tenant's  crops  to  landlord's  agent  held 
sumcient  to  put  mortgagee  on  inquiry  as  to 
landlord's  lien.- Judge  v.  Curtis  (Ark.)  746. 

Waiver  by  landlord's  agent  of  landlord's  lien 
on  crops  held  good,  though  made  without  con- 
sideration.—Wimp  v.  Early  (Mo.  App.)  343, 

In  an  action  under  Rev.  St.  1S99,  §  4123,  by 
landlord  against  one  who  purchased  tenant's 
crop,  answer  htld  sufficiently  broad  to  let  In 
defense  of  waiver  of  landlora'a  lien. — ^Wimp  t. 
E:arly  (Mo.  App.)  343. 

In  action  by  landlord,  under  Rev.  St.  1899, 
§  4123,  to  recover  value  of  tenant's  crops  pur- 
chased by  defendant,  evidence  as  to  the  value 
:  of  certain  land  on  wnich  the  landlord  had  held 
a  trust  deed  to  secure  the  rent  held  inadmlsEa- 
ble.— Wimp  t.  Early  (Mo.  App.)  343. 

Deed  of  trnst  taken  by  landlord  on  tenant's 

own  prenuBes  to  secure  rent  on  demised  prem- 
ises held  not  to  create  a  mortgage  on  crops 
grown  on  demised  premises. — Wimp  v.  Early 
I  Mo.  App.)  343. 

Where  the  evidence  raised  an  issue  of  fact, 
the  direction  of  a  verdict  was  error. — Sorntb 
V.  Goldberg  (Ite.  Civ.  App.)  711. 

One  who  occupies  premises  is  liable  for  rent 
during  the  period  of  his  occupancy,  irrespective 
of  the  validity  of  the  lease  nnder  which  he  pur- 

Sorts  to  hold.— Aacarete  r.  Pfaff  (Tex.  Civ. 
pp.)  974. 

i  6.    Ke-entrj  and  reooverj  ot  possai- 
■ion  by  landlord. 

Under  Ky.  St.  19()3,  IS  8  2295.  2298-2296,  2326, 
2327,  and  Civ.  Code  Prac.  $  452,  lease  held  to 
warrant  action  of  forcible  detaiuer  by  lessor, 
on  breach  of  covenant  for  clearing  and  cultiva- 
tion of  land  by  certain  date.— Andrews  v.  E3r- 
wiu  (Ky.)  902. 

Written  demand  for  possessiou  held  not'  oec- 
OHsary  preliminary  to  lessor's  maintainltig  forci- 
ble detainer.- Andrews  v.  Erwin  (Ky.)  902. 

I  6.    Bentlns  on  shares. 

Where  nothing  was  said  as  to  the  fodder  to 
he  raiKPil  by  a  tenant  under  a  cropper's  con- 
tract to  raise  corn,  the  parties  become  tenants 
in  common  thereof. — Black  v.  Golden  (Mo. 
App.)  301. 

A  tenant  on  shares  held  entitled  to  maintain 
suit  for  damages  to  cropby  wrongful  levy  there- 
on.— Parker  v.  Hale  (Tex.  Civ.  App.)  656. 

UNDS. 

See  "PubUc  Lands.** 


URCENY. 

See  ■'Robbery.*' 

A^ment  of  counsel,  see  "Criminal  Law,**  { 

Onviction  of  burglary  where  accused  is  a^ 
quitted  of  larceny,  see  "Burglary,"  S  1. 

Declarations  as  evidence,  see  Criminal  Law," 
8  6. 

Instructions  in  genenU,  see  "Criminal  Law,*'  f 

15. 

Jurisdiction    of   prosecatlon,   see  **Crimtaial 

Law,"  8  3. 

Qnestions  for  jnry  in  general,  see  "Criminal 
Law,"  8  14. 

Relevancy  of  evidence,  see  "Criminal  Law."  f 
7. 

Testimony  of  G0nspirat(»^  see  "Criminal  Law,** 

8  8. 

I  1.   Proseontlou  and  punlskment. 

Defendant,  in  prosecution  for  horse  stealing, 
held  entitled  to  darge  under  St.  19Ce,  8  1256, 
relating  to  the  unlawful  taking  of  property 
withont  felonions  lntent.-^!ox  t>  Oonunon- 
wealth  (Ky.)  428. 

Finding  of  stolen  dress  goods  In  the  house  vi 
a  man  with  a  family  held  not  to  diow  exclusive 
possession  in  him,  raising  presnmption  of  guilt. 
—State  V.  Drew  (Mo.  Sup.)  594. 

An  indictment,  under  Pen.  Code  18^  art. 
951,  for  theft  of  a  horse,  held  suffldent  against 
an  objection  that  It  failed  to  allege  the  theft 
of  the  horse  In  Oklahoma.— Beard  t.  State  (Tex. 
Cr.  App.)  34& 

Indictment  under  Pen.  Code  189SL  art.  951, 
for  theft  of  a  horse,  need  not  state  Its  value.— 
Beard  v.  State  (Ter.  Cr.  App.)  348. 

An  instruction  defining  theft  held  to  be  er- 
roneous.- Beard  v.  State  (Tex.  Cr.  App.)  348. 

A  charge  in  a  prosecution  for  horse  theft  hrld 
to  have  correctly  stated  the  punishment  pro- 
vided by  Pen.  Code  1895,  art  881.— Beazd  v. 
State  (Tex.  Cr.  App.) 

The  statement  of  facts  on  appeal,  in  a  prose- 
cution for  theft  of  a  horse  in  Oklahoma  Arid 
iasnfflcient  to  authorise  a  conviction,  nnder  Pen. 
Code  1895.  art.  952,  unless  it  contains  the  laws 
of  that  territory.— Beard  T.  State  (Tex.  Cr. 
App.)  348. 

An  indictment,  nnder  Pen.  Code  1895,  art. 
877,  making  conversion  by  a  bailee  theft,  hrld 
defective  in  allegations  as  to  the  agent  of  the 
bailor.— McCarty  v.  State  (Tex.  Cr.  App.)  506. 

On  trial  for  theft,  evidence  by  officer  of  s^rrh 
of  premises,  and  arrest,  held  admif»ible  under 
the  evidence.— Gilford  v.  State  (Tex.  Or.  App.) 
692. 

Where  evidence  showed  value  of  stolen  lap 
robe  without  question,  failure  to  submit  acme 
proved  value  tojury  held  not  error. — Thompsoo 
V.  State  (Tex.  Cr.  App.)  941. 

Instruction  that,  if  accused's  explanation  of 
recgnt  possession  of  stolen  property  was  pn^- 
bly  true,  there  could  be  no  conviction,  A«M 
proper.- Thompson  v.  State  (Tex.  Or,  App.)  941. 

In  a  prosecution  for  horse  theft,  it  was  com- 
petent for  the  state  to  prove  that  witness  was 
acting  as  a  detective,  for  the  purpose  of  farm- 
ing out  the  crime  with  which  defendant  was 
charged,  or  asBisting  in  his  deteotlm  and  apm- 
henftion.— Lightfoot  T.  State  (Tec.  Cr.  Av^t 
1075. 

LAW  OF  THE  CASE 

Decidon  on  appeal,  see  "Appeal  and  Enor,**  | 
1& 

LAWS. 

FresumptioDs  as  to  laws  of  otlier  states,  mb 
"Evidence,"  i  2. 
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LEADING  QUESTIONS. 


Sea  "WltoeBses,"  f  2. 


LEASES. 

See  "Landlord  and  Tenant" 
Of  public  lands,  see  "FabUc  Lands,"  i  1. 
Of  wife's  separate  property,  see  "Husband  and 
Wile."  I  6. 

LEGACIES. 

See  "Wills." 

LEGISLATIVE  POWER. 

See  "ConstltuHonal  Law,"  I  2. 

LEGITIMACY. 

See  '^Bastards,*'  1 1. 

LEHERS  OF  CREDIT. 

Bee  "Banks  and  Banking."  I  2. 

LEVEES. 

Special  or  local  laws,  see  "Statates,"  S  1. 

Act  1001.  p,  27,  establishing  a  drainage  dis- 
trict Cor  the  purpose  of  maintaining  a  particu- 
lar levee,  is  not  repealed  by  Acts  1003,  p.  276. 
relating  to  the  reclamation  of  lands  by  the  con- 
struction, widening,  altering,  or  deepening  any 
ditch,  drain,  or  water  course. — St  Louis  South- 
western Ry.  Co.  V.  Grayson  (Ark.)  777. 

Acts  1001,  p.  27,  establishing  a  drainage  dis- 
trict for  the  purpose  of  maintaining  a  particu- 
lar levee,  does  not  suspend  the  general  law  on 
the  subject  contained  in  Sand,  &  H.  Dig. 
1203-1282.— St.  Lonis  Southwestern  Ry.  Oo.  v. 
Grayson  (Ark.)  777. 

Acts  1001,  p.  27,  establishing  a  drainage  dis- 
trict for  the  purpose  of  maintaining  a  partic- 
ular levee,  and  providing  that  it  shall  include 
the  "tract  and  roadbed"  of  a  certain  railroad, 
includes  tie  right  of  way  of  such  railroad.— St 
Louis  Southwestern  Ry.  Co.  v.  Grayson  (Ark.) 
777. 

The  tmtb  of  the  allegation,  in  a  suit  for  In- 
Junetion  against  the  enforcement  of  taxes  lev- 
ied under  Acts  1901,  p.  27,  establishing  a  drain- 
age district  for  the  purpose  of  maintaining  a 
particalar  levee,  that  plaintiff's  lands  will  not 
Be  benefited  bv  the  improvunent  la  not  admit- 
ted by  demoner.— St  Louis  Southwettem  Bj. 
Go.  T.  Grayson  (Ark.)  777. 

LIBEL  AND  SLANDER. 

~  I  1.  Ovtmlnal  TMpmuiblUtr* 

Under  the  statute^  a  husband  may  be  prose- 
cuted for  slandering  his  wife.— Stayton  t.  State 
(Tex.  Cr.  App.)  1071. 

In  a  prosecution  for  slauder,  statements  made 
by  defendant  at  the  same  time,  or  shortly  be- 
fore or  after  those  charged  in  the  indictment, 
are  admissible  to  show  intent— Stayton  v.  State 
(Tex.  Or.  App.)  1071. 

In  a  prosecution  for  slander,  the  alleged  slan- 
derous words  held  not  to  have  been  piivlleged. 
—Stayton  v.  State  (Tex.  Cr.  App.)  1071. 

Under  Pen.  Code.  art.  750.  a  charge  that  the 
-  Jury  conld  not  convict,  unless  they  found  malice, 
netd  required  in  a  prosecution  for  dander. — 
Stayton  v.  State  (Tex.  Or.  App.)  1071. 

In  a  prosecution  for  slander.  In  which  state- 
ments made  by  defendsut  at  nearly  the  same 
time  as  those  charged  were  introduced  to  show 
intent,  au  Instruction  as  to  tbe  purpose  of  such 


evidence  should  have  been  given. — Stayton  v. 
State  (Tex.  Cr.  App.)  1071. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating Liauors,"  ||  1,  4. 

Injuries  to  licensees,  see  "Railroads,"  fi  6. 

Levy  of  license  and  ad  valorem  taxes  as  dou- 
ble taxation,  see  **Taxation>"  S  2. 

Of  medical  specialists,  see  "Physicians  and 
Surgeons." 

i  1.  JPoT  ooonpKtlolu  and  privlleKes. 

Acts  1902,  p.  355,  c.  128.  art  10,  S  32,  subd. 
S,  taxing  tobacco  factories  does  not  violate 
Const  I  171,  declaring  that  taxes  shall  be  uni- 
form.— Strater  Bros.  Tot>acco  Oo.  v.  Common- 
wealth (Ky.)  871. 

Under  Const  SI  174,  181,  Md  that  Acts  1002. 
p.  355  c.  128.  art  10.  S  32,  subd.  3.  Uxlog  to- 
bacco factories,  is  a  license,  and  not  a  property 
tax.— Strater  Bros.  Tobacco  Co.  v.  Common- 
wealth (Ky.)  871. 

On  prosecution  for  pursuing  the  occupation 
of  traveling  medical  specialist,  without  having 
paid  the  required  tax.  Iield  error  to  admit  in 
evidence  the  records  ol  the  commissioners'  court 
for  a  certain  year. — Howe  v.  State  (Tex.  Cr. 
App.)  1004. 

On  a  prosecution  for  pursuing  the  occupation 
of  traveling  medical  specialist,  without  having 
paid  the  required  tax,  evidence  considered,  and 
neld  insnfhcieut  to  sustain  a  conviction.— Howe 
V.  State  (Tex.  Cr.  App.)  1064. 

LIENS. 

Effect  of  oroceedlngs  in  bankruptcy,  see  "Bank- 
ruptcy."^ S  2. 

Passing  by  assignment  of  debt,  see  "Aaslgn- 
meuts,"  I  1. 

lAens  acquired  by  partUmlar  remedies  or  pro- 
ceedlng$. 

'  See  "Taxation,"  8  6. 

I  ParUcular  claaaes  of  lien». 

"See  "Attorney  and  CUent,"  &  2;  "Mechanics' 
Liens," 

For  drainage  assessment,  see  "Drains."  |  1. 
For  improvements  on  land,  see  "Improve- 
ments. ' 

For  public  Improvements  In  municipalities,  see 

"Municipal  Corporations,"  I  6. 
Landlord's  lien  for  rent,  see  "Landlord  and 

Tenant"  S  4. 
Of  factor,  see  "Factors." 
Vendor's  Hen  on  lands  sold,  see  **yendor  and 

Purdiaser,"  |  4. 

Absolute  owner  of  property  sold  by  conver- 
rioner  must  sue  at  law  for  its  value,  but  lienor 
must  proceed  In  equity  to  fix  lien  on  jwoceeds. 
—Judge  V.  Ourtis  (Ark.)  740. 

Assignment  to  surety?  by  contractor  of  appor- 
tionment warrants  against  tatter's  own  property 
held  to  create  no  lien  enforceable  by  suret? 
against  mortgage  executed  by  contractor.— 
ITnited  Loan  &  Deposit  Bank  of  Campbellsbuig 
V.  Bitzer  (Ky.)  1^ 

Death  of  owner  and  presentment  and  allow- 
ance of  claim  against  his  estate  hdd  not  to  take 
away  lien  and  power  of  sale  given  to  mechanic 
for  repairs  on  steam  boiler,  under  Rev,  St 
1896,  arts.  3320,  3322.— Lithgow  T.  Sweedberg 
(Tex.  Civ.  App.)  246. 


LIFE  ESTATES. 

See  "Curtesy";  "Dower." 

Life  estates  and  raualnders  may  be  created  in 
personal  property  by  the  same  language  that 


Digitized  by 


1194 


78  SOUTHWESTBBN  RBPORTBR, 


woald  create  rimllar  estatea  in  realty.— Stallcnp 
T.  Cronley's  Tmatee  ^7.)  441. 

Contingent  remainder  Interest  in  personalty 
hfld  not  aMlgnable  at  common  law  or  under 
^  f  4li  ''•  Ooiiler'B  Trustee 

-While  contingent  remainda:  interest  in  per- 
sonalty is  assignable  in  equity,  it  must  be  sup- 
ported by  valuable  conrideration. — Stallcup  t. 
Orouley's  Trustee  ^y.)  441. 

Widow's  light  as  life  tenant,  under  statute 
governing  descent  and  distribution  (Rev.  St. 
1885,  art.  1689),  in  oU  subsequent^  discovered, 
determined.— Lone  Acre  011  Oo.  v.  Swayne  (Tex. 
CIt.  App.)  380. 

LIFE  INSURANCE. 

See  "InBuranceh" 

LIMITATION. 

Of  mnnldpal  IndebtedneH^  see  'Vunldpal  Cor- 
porations," I  0. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  PosBessIon," 
Knowledge  of  agent  as  starthu  the  running  of, 
a^inst  prlndpal.  see  "Principal  and  Agoit," 

PoTtlcuZar  acMons  or  %irooeeding». 

Accounting  for  taxes  paid,  see  "Taxation,"  {  8. 
Actions  for  causing  death,  see  "Death,"  S  1.  . 
Agalnat  surety,  see  "Principal  and  Surety,"  |  8. 
By  or  against  heirs  of  community  property,  see 

"Husband  and  Wife,"  |  6. 
For  drainage  assessment,  see  "Drains,"  fi  1. 
For  sale  of  land  for  assessments  for  public  im- 

^rovwnents,  see  "Mnnidpfti  Corpofations," 

I  1.   Statutes  of  UmltstiOB. 

Wife,  who  signed  aote  for  her  husband,  Acid 
a  principal,  within  Ky.  St.  1903,  SS  2514,  2.551, 
relating  to  limitations  as  agaiust  principal  and 
surety.— Wnj.  Deering  &  Co.  v.  Veal  (Ky.)  886. 

5  2*    Oompntatloii  of  period  of  limita- 

tion. 

Limitations  against  action  for  flooding  crop, 
owing  to  railroad  embankment,  held  to  run  from 
time  of  injury,  aud  not  from  construction  of 
embankment— St.  Louis.  L  M.  &  S.  By.  Oo.  v. 
Stephens  (Ark.)  766. 

An  action  tor  relief  of  the  children  of  Insured 
by  his  first  wife  against  the  children  of  his  sec- 
ond wife,  on  account  of  mistake  in  the  policy  on 
his  life,  made  payable  to  her,  If  liv-ing,  oUier- 
wise  to  his  children,  whereas  It  shomd  have 
been  payable  to  her  alone,  hdd  barred  by  limi- 
tations. Ky.  St  1903,  Sfi  654,  2515,  2525.  2627. 
—Webb  V.  Webb  (Ky.)  166. 

Under  Ky.  St  1903,  i  2515,  limitations  com- 
mence to  run  against  an  action  by  a  contractor 
on  a  street  improvement  apportionment  warrant 
on  Its  delivery  to  him. — Smitii  v.  M.  J.  Lawler 

6  Son  (Ky.)  8Sh 

Under  Ky.  St.  1903.  9fi  2515,  2519,  right  of 
action  for  fraud  in  claiming  land  under  a  deed 
held  not  to  accrue  prior  to  the  delivery  of  the 
deed.— Row  v.  Johnston  (Ky.)  906. 

Amendment  in  action  on  accouut  hdd  not  to 
state  new  cause  of  action,  so  as  to  warrant  sos- 
taining  demurrer  based  on  limitations. — Burton- 
Lingo  Oo.  T.  Beyer  (Tex.  Civ.  App.)  248. 

Limitations  held  not  to  run  against  an  action 
by  a  child  to  set  aside  a  partition  of  property 
with  her  mother  for  fraudulent  statements  of 
the  latter,  until  knowledge  of  the  facts.-*-Pit- 
man  t.  Holmes  (Tex.  CIt.  App.)  961. 


I  8.    Aeknowlailcmeat,     new  preadaa. 
and  part  payment. 

Defendant's  letter  to  plaintiff  Md  an  ac- 
knowledgment of  the  debt,  and  «  new  promise 
to  pay  It,  takiug  It  out  of  the  statnte.— O'N^  t. 
ElBs  (Tex.  Olv.  App.)  1088. 

i  4.   Operatloa  and  eJCast  of  ter 
UmltatioH. 

Whether  limitations  have  run  against  a  note 

Recured  by  deed  of  trust  is  immaterial,  where 
the  trustee  only  seeks  to  exercise  the  power 
conferred  iu  the  deed  of  trust  by  selUns  the 
property.  —  Peacock  v.  Cununings  (Tex.  Civ. 
App.)  1002. 

LIMITATION  OF  LIABILITY. 

Of  carrier  for  personal  injuries  to  passenger, 
see  "Otoriers,**^  |  7.  1^— 

LIQUOR  SELLINCL 

See  "IntoxicBtlnff  Uqnwa." 

LIS  PENDENS. 

Pendency  of  other  action  groond  tor  abatement, 
see  "Abatement  and  BeTivol,**  1 1. 

LIVE  STOCK. 

Carriage  of,  see  "Oozrier*,"  |  8. 
Injuries  from  operation  of  ndroads,  see  'in- 
roads," S  8. 

LOCAL  ACTIONS. 

See  "Venue,"  {  1. 

LOCAL  LAWS. 

See  "Statntes,"  |  1. 

LOCAL  OPTION. 

TrafBe  In  Intoxicating  liquors,  see  "Intoxicat- 
ing Liquors."  II  2,  3,  6,  6. 

LOST  INSTRUMENTS. 

Where  a  lost  twnd  for  costa  had  been  rein- 
stated under  Rev.  St  1899,  I  4560,  and  a  mo- 
tioQ  for  judgment  made  th««on,  tt  was  not  an 
action  on  a  lost  icstrnment,  within  the  meaning 
of  sections  642.  643.  and  uie  movant  need  not 
proceed  according  to  those  sectlonid—JoniBB  t. 
Vaughn  (Mo.  App.)  316. 

Where  a  lost  bond  for  coets  has  been  rein- 
stated under  Rev.  St.  1899,  I  4560,  the  party 

interested  was  entitled  to  judgment  th«^a  on 
motion,  without  proceeding  under  section  4561, 
relating  to  certain  enumerated  instramenta,  not 
including  sneh  bond.~Jordan  v.  Van^Ui  Qifo. 
App.)  816. 

An  original  statement,  filed  with  a  justice  In 
an  action  on  lost  notes,  held  a  sufficient  compH- 
nnce  with  Rev.  St.  1899,  t  3854.— Ward^,  Bush- 
nell  &  Glessner  Co.  v.  Libby  (Mo.  App.)  338. 

A  memorandtim  in  the  cleriK*a  nUnnte  book 
held  a  auffldent  showing,  on  appeal,  as  to  the 
approval  of  an  Indemnity  bond  m  an  action  on 
lost  notes. — Warder,  Bushuell  &  GlessiHr  Oo. 
V.  Ubby  (Mo.  App.)  83a 


MACHINERY. 


Dangerous' machinery,  see  "Negligence^**  |  1. 
Liability  of  employer  far  defe^  set  "Majter 
and  8errant»''^|  8. 
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MAINTENANCE. 

Se«  "Ohampertf  and  Maintenance.** 

MALICIOUS  PROSECUTION. 

LiAbiUty  of  emplorer  for  acts  of  employfi,  we 
"Master  and  Setrant,"  i  9. 

f  1.  Aetlons. 

In  action  for  maliclona  prosecution,  thoagh 
evidence  antborLced  liberal  redress  and  punitive 
damages,  verdict  rendered  held  excessive. — Far- 
rell  v.  8t  Louis  Transit  Oo.  (Mo.  App.)  812. 

MANDAMUS. 

Mnodatory  injunction  to  compel  restwation  of 
railroad  crossing,  see  '^tallroada,"  I  8. 

S  !•   SubJeotB  and  pnrposei  of  relief. 

A  city  m4  entitled  to  maDdamns;  a  railroad 
haviuK  refused  to  comply  with  an  ordinance  as 
to  grade  of  its  tracks  at  street  croasinn.— 
Hoaston  A:  T.  C.  R.  Co.  t.  Oltf  of  Dallas  ^ex. 
Civ.  App.)  625. 

The  drawing  of  a  warrant  by  a  municipal  of- 
fice for  the  payment  of  a  definitely  ascertained 
draoand  is  a  mmlsterial  act,  which  may  be  com- 
pelled hy  m  an  damns.— AJtgelt  v.  Camiwell  (Tex. 
Civ.  App.)  867. 

A  claimant  against  a  city  hOd  not  entitled  to 
mandamus  to  compel  the  issuance  of  a  warrant 
for  his  claim  out  of  its  regular  order. — Altgelt 
T.  Campbell  (Tex.  Glv.  App.)  967. 

MANDATE 

See  "Mandamas." 

To  lower  court  on  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Vinmr  i  22. 

MANSUUGHTER. 

See  **Homlctde."  I  1. 

Iiu^Ktloiia  In  prosecution  for,  see  ''Homldde," 

MANUFACTURES. 

See  "Licenses,"  1 1. 

MARRIAGE. 

See  "EHvorce";  "Husband  and  Wife." 
Forgery  of  marriage  license,  see  "Forgery.** 

MARRIAGE  SETTLEMENTS. 

See  "Husband  and  Wife,"  I  2. 

MARRIED  WOMEN. 

See  "HuBbaod  and  Wife." 
Right  to  claim  exemptions,  see  "Buemptions," 


II. 


MASTER  AND  SERVANT. 


See  "Work  and  Labor." 

Employers'  liability  Insurance,  see  "Insurance,** 

H  2,  10.  11. 
Laws  regulating  hours  of  employment  in  mines 

as  class  legislation,  see  "Oonantutional  Law," 

S  4. 

Province  of  court  and  jury  in  action  for  per- 
sonal injuries,  see  "Tnal,^'  fi  7. 

Recovery  from  stranger  for  injuries  from  con- 
current negligence  of  stranger  and  fellow 
servant,  see  "Negli^nce,"  |  3. 

Requests  for  inatruetiona  in  action  for  personal 
injuries,  see  "Trial,"  1  11. 

Res  gesUe  in  action  for  penonal  injuries,  aee 
"Bvidence^"  1 4. 


I  1.   The  relmtlon. 

Act  March  23, 1901  (Laws  1901,  p.  211),  regu- 
lating hours  of  employment  in  mines.  Acid  a 
proper  police  regulation  to  secure  the  health 
and  safety  of  the  employte^^tate  t.  Gantwell 
(Mo.  Sup.)  &69. 

Receipt  of  commission  by  plaintiff  on  a  sale 
of  horses  to  defMidant,  initiated  prior  to  his  al- 
leged employment  by  defendant  to  train  his 
horses,  Mid  not  Inconsistent  with  his  asser- 
tion of  such  employment.— Matthews  v.  Wal- 
lace (Mo.  App.)  206. 

An  employs  held  not  required,  In  diminution 
of  damages  for  breach  of  employment,  to  aeek 
other  employment;  he  having  waited  in  rea- 
sonable expectation  of  being  called  Into  service 
at  any  time  by  the  employer. — Matthews  v, 
Wallace  (Mo.  App.)  296. 

I  2.  MmmUx'm  UablUtir  for  Injuries  t* 
servut-^atVM  wad  estent  Im 
general. 

The  fact  that  the  negligence  of  a  third  per- 
son contributed  to  that  of  the  master  in  cens- 
ing an  injury  to  a  servant  is  no  defense  to  an 
action  against  the  master.— St  Louis,  I.  M.  & 
S.  Ry.  CoT  T.  Neal  (Ark.)  220. 

Failure  of  raHroad  to  comply  with  rules  of 
interstate  commerce  conimissioa  relative  to 
drawbars  htld  not  to  authorize  recovery  for 
death  of  a  servant,  unless  it  was  the  approxi- 
mate cause  of  death. — St.  Louis,  I.  M.  &  8. 
Ry.  Co.  V.  Neal  (Ark.)  220. 

Insecure  condition  of  platform  Aeld  proximate 
cause  of  employe's  injury,  though  he  slipped 
and  fell  on  it,  causing  it  to  fall.— Monongahela 
River  Consol.  Coal  &  Coke  Co.  v.  Campell  iKy.) 
4(6. 

Where  an  acddmt  to  an  employ^  happened 
in  Tennessee,  the  law  of  that  state  must  gov- 
ern in  an  action  for  the  injury  brought  in  Een- 
tucky.— Illinois  Gent.  R.  Co.  v.  Jordan  (Ky.) 
426. 

Consttit  for  one  raiploy^  to  direct  another,  be- 
ing merely  an  inference  from  the  evidence,  held 
not  to  support  further  infeience  of  authority 
to  make  such  directions.— Texas  &  P.  Coal  Co. 
V.  Manning  (Tex.  Civ.  App.)  &45. 

Passive  consent  1^  employer  to  employ^  to 
direct  another  held  not  to  fix  liability  on  princi- 
pal for  negligent  directions.— Texas  &  P.  Coal 
Co.  V.  Manning  (Tex.  Civ.  App.)  545. 

§  3.  —  Tools,  niaoUnery,  nppllaneea. 
Mad  pliuiM  for  work. 

In  an  action  for  death  of  servant,  owing  to 
failure  of  defendant  railroad  to  comply  with 
rules  of  interstate  commerce  commisaion  rela- 
tive to  drawbars,  hdd  not  necessary  for  plain- 
tifE  to  show  defendant's  knowledge  of  the  de- 
fect.—St.  Louis,  I.  M.  &  8.  Ry.  Oo.  t.  Neal 
(Ark.)  220. 

Plaintiff,  sning  for  wrongful  death  of  railroad 
brakeman,  hdd  entitled  to  recover,  though  he 
did  not  show  that  the  center  of  the  draft  line 
of  the  drawheads  of  the  two  cars,  which  crush- 
ed the  brakemin,  were  not  even,  as  required 
by  rules  of  interstate  commerM  commission,— 
St.  Louis,  I.  M.  &  S.  By.  Oo.  v.  Neal  (Ark.) 
220. 

Where  plaiatiff  wsa  the  only  servant  empJoy- 
i  ed  at  a  pumping  station,  his  knowledge  of 

tiie  defective  condition  of  a  roof  over  the 
I  same  was  the  knowledge  of  his  employer. — 

Shemwell  v.  Owenaboro  &  N.  R.  Co.  (Ky.)  448. 

A  master  la  not  bound  to  make  the  place  to 
work  absolutely  safe,  and  does  not  Insure  the 
servant  against  the  ordinary  risks  incident  to 
the  employment.- Wilson  t.  Cheas  St  Wymond 
Co.  (Ey.)  458. 

A  master  held  liable  to  his  servant  for  Inju- 
,  ries  caused  by  a  vicioas  horse,  furnished  for 
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the  serrant'B  use.— McCready  t.  Stepp  (Mo. 
App.)  671. 

In  an  action  for  the  death  of  a  miner,  caused 
by  the  caving  In  of  a  mine,  plaintiS  was  not 
compelled  to  ahov  that  timbers  were  necessary 
to  BQpport  the  roof,  and  had  been  requested 
by  toe  miners  worlciD?  therein. — Weetou  v. 
Lackawaima  Min.  Go.  (Mo.  App.)  1044. 

I  4.    Mvtkods  o£  work,  rnlM,  mmA 

order*. 

The  backing  of  a  freight  train  upon  a  rid- 
ing, against  cars  standing  there,  without  warn- 
ing by  bell  or  whistle,  held  negligence  as  to 
brakeman  thereon.— Southern  By.  Co.  In  Ken- 
tucky V.  Otia'  Adm'r  (Ky.)  480. 


Failnre  of  conductor  to  warn,  or  attempt  to 
prevent  injury  to,  brakeman,  held  negligence. — ' 
Southern  Ky.  Co.  in  Kentucky  v.  Otis'  Adm'r  ' 
(Ky.)  480. 

Noise  of  approaching  train  M4  insufficient 
warning  to  brakeman  to  justify  failure  to  give 
him  other  warning. — Southern  By.  Co.  in  Ken- 
tucky V.  Otis'  Adm'r  (Ky.)  480. 

I  S.  Fellow  MrrmMts. 

Under  Rev.  St  Mo.  1899.  §  547,  brakeman  in- 
jured in  Iowa  by  engineer  s  negligence  held  en- 
titled to  recover  in  Missoari.  as  authorized  by 
MeOlain's  Code  Iowa,  f  2002.— Benedict  T.  Chi- 
cago Oreat  Western  Ry.  Co.  (Mo.  App.)  60. 

A  street  railway  is  not  within  the  provisions 
of  the  fellow  Ber\  .nt  statute,  whereby  the  mas- 
ter of  common  servants  is  made  answerable  for 
their  negligence  to  each  other. — Johnson  t. 
MetropoliUn  St  Ry.  Co.  (Mo.  App.)  275. 

Plaintiff,  who  was  engaged  In  baallng  away 
trash  and  rubblsn  made  by  caraenters  in  their 
work,  was  a  fellow  servant  with  the  carpenters 
and  could  not  rei.-uver  for  negligence  inflicted 
by  their  negligence. — Johnson  v.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  275. 

Defendant's  foreman,  when  be  negligently 
tossed  a  block  of  wood  onto  a  car,  which  fell 
into  a  mine,  killing  deceased,  who  was  acting 
as  a  laborer,  did  not  by  the  act  become  deced- 
ent's fellow  servant.— -Strode  v.  Gonkey  (Mo. 
App.)  878. 

Under  Sayles'  Ann.  Civ.  St  1887.  art  4660h. 
railway  employes  engaged  In  cleaning  an  en- 
gine need  not  he  in  contact  with  each  other,  or 
working  on  the  same  piece,  or  cognizant  of  each 
other's  duties,  in  order  to  be  fellow  servants.— 
Galveston,  H.  &  8.  A.  By.  Co.  v.  Gloyd  (Tex. 
Civ.  App.)  43. 

Railway  employes,  engaged  In  the  common 
work  of  cleaning  an  engine,  held  fellow  servants. 
—Galveston,  H.  &  S.  A.  Ry.  Go.  v.  Qoyd  (Tel. 
Civ.  App.)  43. 

Testimony  held  to  show  that  an  employ^  was 
not  a  fellow  servant  with  other  nnploy^.— 
Galveston,  II.  &  8.  A.  Ry.  Oo.  t.  Butshek  (Tex. 
Civ.  App.)  740. 

I  6.   Blaks  Msnmed  by  aerrmnt. 

A  master's  promise  to  repair  defects  at  the 
request  of  his  servant  held  not  to  render  the 
master  an  insurer  of  the  servant's  safety,  but 
only  to  relieve  the  latter  from  the  charge  of 
contributory  negligence  for  a  reasonable  time. 
— Shemwell  v.  Owensboro  &  N.  R.  Co,  (Ky.) 
448. 

Where  plaintiff  was  injured  the  collapse 
of  the  roof  of  a  building  In  which  he  was  em- 

S loved  within  a  week  after  a  promise  to  repair 
ad  been  made,  such  time  was  not  so  unreason- 
able as  to  deprive  him  of  the  right  to  continue 
to  work  relying  on  the  promise.— Shemwell  v. 
Owensboro  &  N.  R.  Co.  (Ky.)  448. 

A  promise  to  repair  a  defective  roof  over  a 
bnildiuK  in  which  plaintiff  was  employed  held 
not  a  promise  to  make  the  ronf  safe  to  walk  on. 
— ShemweU  t.  Owensboro  &  N.  R.  Co.  (Ky.) 


The  right  of  an  emplc^fi  to  recover  for  injorie* 
from  the  fall  of  a  platform  is  not  affected  by  the 
fact  that  be  had  equal  means  with  his  employ- 
er of  knowing  that  it  had  not  been  aafelj  con- 
structed,—Pfisterer  V.  J.  H.  Peter  ft  Co.  (Ky.) 
450. 

A  servant  who  was  injured  by  falliof  into  a 
vat  of  hot  water  which  was  nnprotected*  M4  to 
have  assumed  the  risk  of  sncfa  injury.— Witoon 
T.  Cb^m  &  Wymond  Co.  (Ky.)  453. 

Risk  from  stopping  train  in  nuusual  and  un- 
necessary manner  held  not  assumed  by  brake- 
man.— Benedict  V.  Chicago  Great  Western  By. 
Co.  (Mo.  App.)  60. 

A  servant  held  to  have  assumed  the  rinks 
usnally  inddent  to  the  business  eondocted  by 
his  master.— Harrington  t.  Wabash  B.  Co.  (Mo. 

App.)  662. 

The  8«^ant*s  knowledge  of  the  master's  neg- 
lect to  famish  a  safe  place  to  work  ArM  to  be 
considered  on  plea  of  contributory  negligence. 
—Weston  V.  Lackawanna  Min.  Co.  (Mo.  App.> 
1044. 

Where  a  mature  servant  was  Injured  by  tbe 
caving  of  a  sand  bank,  the  condition  of  which 
was  as  obvious  to  him  as  to  bis  mosipr.  he  as- 
sumed the  risk  of  such  Injury.  —  Ft.  Worth 
Stockyards  Co.  t.  Whlttenburg  rTex.  Civ.  App.) 
368. 

A  brakeman',  killed  while  assisting  in  running 
cars  onto  a  coal  chute,  bad  a  right  to  rely  on 
the  observance  of  the  signals  and  stopping  nt 
the  train  by  the  engineer,  and  in  no  event  di.l 
he  assume  any  ri^  due  to  the  negligence  of  bin 
co-employte.— Missouri,  K.  &  T.  Rv.  Co.  of 
Texas  t.  O'Connor  (Tex.  Oiv.  App^)  374. 

fi  7.  ^—  Contrlbmtory  mt 
■orvut. 

Evidence  considered,  In  action  for  damafces 
for  personal  injuries  to  employ^  of  defendant, 
and  held  not  to  show  contributory  negliwnce. — 
Smith  V.  Kentucky  Lumber  Oo.  (Ky.)  120. 

Under  Thomp.  &  S.  Code  Tenn.  »  120S. 
1200,  as  construed  by  the  Supreme  Conrt  of 
that  state,  railroad  employ^  held  entitled  to  re- 
cover in  an  action  in  Kentncky  for  injuries  oc- 
curring in  Tennessee;  evidence  being  sufficient 
to  support  verdict  as  to  railroad's  negligence. — 
Illinois  Cent.  B.  Co.  v.  Jordan  (Ky.)  426. 

Where  a  servant  had  knowledge  that  a  roof 
over  the  building  in  which  he  was  employed 
was  too  defective  to  go  upon,  the  master's 
promise  to  reptiir  would  not  relieve  him  of  con- 
tributory negligence  in  going  on  the  roof,  the 
falling  of  which  caused  his  injuries. — Shem- 
well V.  Owensboro  &  N.  R.  Co.  (Ky.)  448. 

Direction  of  a  master  that  a  servant  should 
go  on  a  defective  roof  to  put  out  a  fire  ktld 
not  to  relieve  the  servant  of  contributory  negli- 
gence in  complying  with  such  order;  he  having 
knowledge  that  the  roof  was  too  danjperoiu  to 
go  upon. — Shemwell  t.  Owensboro  &  N.  R.  Co. 
(Ky.T  448. 

A  t>oy  13  years  of  age,  who  was  injured  in 
defendant's  'employment  ^bs  bound  to  exercise 
only  such  care  as  reasonably  mi^ht  be  expected 
of  a  boy  of  his  age  and  capacity. — Rogers  v. 
Samuel  Meyerson  Printing  Co.  (Mo.  App.)  79. 

An  instruction  that  contributory  negligence 
was  a  defense,  though  It  was  not  the  proximate 
cause  of  the  death  of  plaintiff's  husband,  Md 

Sroperly  refused.- Houston  &  T.  Ol  B.  Cou  v. 
urner  (Tex.  Civ.  AppO  712, 

S  8.   —  Aotiona. 

In  an  action  against  a  railroad  for  death  of 
servant,  question  whether  defendant  bad  failed 
to  comply  with  the  rules  of  the  interstate  com- 
merce commission  relative  to  drawbars,  pro- 
mulgatedpursuant  to  Act  Cong.  March  2.  1893. 
C.  106,  27  Stat  531  [U.  S.  Comp.  St  190H,  p. 
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3175],  had  one  for  the  jury.— St.  Lonll,  L  M. 

&  S.  Ry.  Co.  T.  Neal  (Ark.)  220. 

Evidence  held  to  sastain  findings  that  plat- 
form waa  placed  in  insecure  poeitloo,  so  tiiat, 
as  employ^  stepped  on  It,  it  fell,  and  he  was 
injnred.— Monongahela  Siver  ConsoL  Goal  & 

Coke  Co.  V.  CampeU  (Ky.)  405. 

Where  the  evidence  is  conflicting  as  to  wheth- 
er railroad  employ^,  on  discovering  plaintiff 
on  track,  failed  to  sound  the  alarm  whistle  and 

J)Ut  down  the  brakes,  the  question  is  for  the 
orr.— Uliiioia  Cent.  B.  Co.  v.  Jordan  (Ky.)  426. 

An  instmction  as  to  the  assumption  of  risk 
Jifld  inapplicable  to  a  case  wherein  defendant's 
liability  depended  BOleljr  on  whether  plaintiff 
was  snpplied  with  a  safe  place  to  work.— 
Pfistorer  v.  J.  H.  Pater  ft  Go.  (Ky.)  4B0. 

Whether  negligence  In  leaTiug  brakes  of  can 

left  on  siding  unset  was  proximate  cause  of 
injury  to  brakeman  on  later  train  held  qiiestlon 
for  jury.— Louisville  &  N.  B.  Co.  v.  Ewing'e 
Adm'x  (Ky.)  460. 

Whether  brakeman,  in  exercise  of  due  care, 
should  have  examined  brakes  of  cars  before  un- 
coupling others  from  them,  held  question  for 
jury.— Ijooisville  &  N.  R.  Co.  v.  Elwiug's  Adm'x 
(Ky.)  460. 

In  an  action  for  servant's  iojuries,  petition 
held  snfficlmt  to  support  verdict  for  plaintiff.— 
United  States  Caat  Iron  Pipe  ft  Foundry  Co. 
T.  Gable  (Kj.)  486. 

Burden  of  showii^c  necessity  for  stopping 
train  in  unusual  manner,  whereby  brakeman 
was  injured.  Acid  on  company. — Benedict  v.  Chi- 
cago Great  Western  Ry.  Co.  (Mo.  App.)  60. 

Brakeman's  position  on  caboose  platform  held 
not  negligence,  contributing  to  injura'  from  em- 
ployment of  unusual  and  unexpected  method  of 
Htopping  train.— Benedict  v.  Chicago  Great 
Western  Ry.  Co.  (Mo.  App.)  60. 

In  an  action  for  negligence  causing  ttie  death 
of  a  boy  13  years  of  age,  the  presumption  was 
that  the  boy  was  carefnl. — Rogers  v.  Samnel 
Meyenon  Printing  Ca  (Mo.  App.)  79. 

Whether  an  raiployer  was  negligent  in  failing 
to  furnish  a  safe  place  to  won,  by  failing  to 

f)lace  guards  across  a  window  on  a  stair  land- 
ng,  held  a  question  for  the  jury. — Rogers  v. 
Samuel  Meyerson  Printing  Co.  (Mo.  App.)  79. 

Complaint  in  an  action  a  servant  for  per- 
sonal iDjnries  hHd  to  contain  snfBcieot  to  snow 
that  defendant  was  a  street  railway  company, 
and  not  within  the  fellow  servant  statute  ap- 
i)]irable  to  rnilroads, — Johnson  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  275. 

In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  of  accident  held  to  throw  the  bur- 
den on  defendant  oC  showiuK  ttiat  it  was  not 
the  result  of  negligence. — Johnson  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  275. 

Evidence  in  an  action  by  a  servant  against 
his  master  for  injuries  received  in  the  course  of 
his  employment  held  insttfficient  to  entitle  plain- 
tiff to  go  to  the  jury.— Harrington  t.  Wabaah 
R.  Co.  7Mo.  App.)  GG2. 

In  an  action  for  injuries  to  a  servant  by  a 
vicious  horse,  furnished  him  by  his  master,  evi- 
dence of  the  master's  previous  knowledge  there- 
of held  to  Justify  a  snbmission  of  such  issue 
to  the  jury.— McCready  v.  Stepp  (Mo.  App.) 
671. 

In  brakeman's  action  for  injuries,  refusal  of 
defendant's  Instructions  held  error. — E!ast  Ten- 
nessee ft  W.  N.  C.  R.  Co.  V.  Lindamood  (Teno.) 
99. 

No  presumption  of  the  master's  negligence 
arises  from  the  mere  fact  of  the  servsnt's  in- 
jury by  an  appliance  latently  defective.—East 
Tennessee  ft  W.  N.  a  B.  Co.  T.  Lindamood 
(Tenn.)  89. 


The  evidence  In  support  of  an  action  by  a 
servant  for  injuries  must  conform  to  the  spe- 
cific acts  of  negligence  allseed.— Bast  Tennessee 
ft  W.  N.  O.  a  Co.  V.  lindamood  (Tenn.)  90. 

Evidence  in  an  action  for  the  death  of  an'  on- 
ploytf,  caused  by  the  bursting  of  an  emery  wheel, 
considered,  and  held  sufficient  to  show  negligence 
of  defendant  in  not  using  the  sounding  test  to 
determine  defects  in  the  wheel.— Chattanooga 
Aiachinery  Oo.  v.  Hargraves  (Tenn.)  105. 

Whether  a  railway  company  was  negligent,  in 
not  bavlng  inspected  a  bridge  within  14  hours  of 
accident  to  an  employ^  from  its  burning,  held 
a  question  for  jury.— Texas  Mexican  Ry.  C3o.  v. 
Mendez  (Tex.  Civ.  App.)  25. 

Injury  to  employ^  from  burning  of  railway 
bridge  heUt  insufficient  in  itself  to  warrant  find- 
ing of  negligence.— Texas  Mexican  Ry.  Co.  v 
Mendez  (Tex.  Civ.  App.)  25. 

Evideuce  in  action  by  employ6  held  sufficient 
to  sustain  finding  that  railway  bridge  was 
burned  in  afternoon  preceding  an  accident.— 
Texas  Mexican  Ry.  Co.  v.  Mendez  (Tex.  Civ. 
App.)  25. 

Evidence  held  not  to  require  a  verdict  for  a 
railroad  company,  in  an  action  against  it  for  in- 
jury from  slipping  off  the  front  of  a  hand  car- 
Galloway  V.  San  Antonio  ft  G.  Ry.  Oo.  (Tex. 
Civ.  App.)  32. 

Evidence  that  it  waa  the  custom  for  foremen 
to  ride  on  hand  car  in  the  manner  one  injured 
did  held  admissible. — Galloway  v.  San  Antonio 
&  G.  Ky.  Co.  (Tex.  Civ.  App.)  32. 

Evidence  merely  that  an  employfi  had  work- 
ed for  several  weeks  in  the  county  where  he 
was  Injured  did  not  establish  his  "residence"  in 
such  county,  under  the  statute  relating  to  venue 
in  such  actions.— Galveston,  H.  ft  S.  A.  Ry.  Co. 
V.  Cloyd  (Tex.  Civ.  App.)  43. 

Objection  to  a  portion  of  a  charge,  in  an  ac- 
tion for  the  death  of  a  brakeman  while  as- 
sisting in  running  a  train  onto  a  coal  chute, 
based  on  the  ground  that  it  made  it  the  abso- 
lute duty  of  the  engineer  to  have  stopped  at  tlie 
signals  given,  held  to  have  been  obviated  by  oth- 
er portions  of  the  charge,  correctly  stating  the 
law.— Missouri,  K.  ft  T.  Rv.  Co.  of  Texas  v 
O'Connor  (Ter.  Civ.  App.)  374. 

(barges,  In  an  action  for  the  death  of  a  brake- 
man  while  assisting  in  running  a  train  onto 
a  coal  diute,  held  to  have  been  properly  refus- 
ed, because  they  imposed  on  defendant  a  great- 
er harden,  in  order  to  establish  contributory 
ueRligence,  than  the  law  ref^uired,  and  twcause 
the  law  therein  was  otherwise  ful^  aud  fairly 
presented.- Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  O'Connor  (Tex.  Civ.  App.)  374. 

The  sufficiency  of  evidence  to  show  authority 
of  one  eniploye  to  direct  another  is,  when  it 
does  not  necessitate' such  condusion,  for  jury. 
—Texas  &  P.  Coal  Co.  v.  Maunhig  (Tex.  Civ. 
App.)  545. 

In  an  action  for  Injuries  to  a  servant  on  .a 
switch  track,  defendant  held  entitled  to  have  an 
issue  of  its  violation  of  a  speed  ordinance  sub- 
mitted to  the  jury  by  special  charge.— Houston 
&  T.  C.  R.  Co.  V.  Turner  (Tex.  Civ.  App.)  712. 

An  employ^,  injured  in  falling  into  a  pit  un- 
der tbe  tracks  in  a  railroad  machine  shop,  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  by  reason  of  rules  requiring  em- 
ployes to  inspect  appliances  and  premises.— Gal- 
veston, H.  &  S.  A.  Ry.  Oo.  v.  Butchek  (Tex. 
dv.  App.)  740. 

Evidence  in  an  action  by  an  employ^  to  re- 
cover for  injuries  from  failing  into  a  pit  In  a 
railroad  machine  shop  held  sufficient  to  show 
that  a  board  used  as  a  bridge  across  the  pit 
was  over  tbe  "dug-out"  at  the  time  In  question 
-Galveston,  H.  &  S.  A.  By.  Co.  t.  Bntchek 
CTex.  av.  App.)  740. 
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Tegtimtmy,  in  an  action  bj  an  employ^  to  re- 
cover for  injuries,  held  not  to  admit  holding 
tbMt  plabitlS  asmuned  the  riA  as  a  matter  of 
law.—Oalvestoa,  H.  A;  B.  A.  By.  Oo.  t.  Bntchek 
(Tex.  Civ.  App.)  740. 

I  0.    LUbiUUes  for  iMjmrtee  to  tUrd 
perione. 

A  proprietor  of  a  store  held  oot  liable  for  the 
tOTtB  of  a  driver  of  a  delivery  wagon  employed 
by  one  who,  onder  an  independent  contract, 
delivered  sooda  for  the  proprietor.— Jahn'e 
Adm'r  v.  Wm.  H.  McKnight  &  Co.  (Ky.)  862. 

Act  of  conductor  in  setting  on  foot  proseoution 
against  plaintiff  for  rape,  cau«ug  bis  arrest  and 
carrying  him  as  a  prisoner  on  defendant's  train 
through  several  counties,  held  not  an  actionaUe 
vroDg  as  to  the  carrier.— Patterson  t.  Haysville 
&  B.  S.  B.  Co.  (Ky.)  870. 

Act  of  conductor  in  setting  on  foot  prosecu- 
tion against  plaintiff  for  rape,  for  which  the 
grand  jury  failed  to  indict,  held  not  an  action- 
able wrong  as  to  the  railroad.— Patterson  t. 
MaynlUa  ft  B.  S.  R.  Co.  (Ky.)  870. 

Where  defendants  were  authorised  to  con- 
struct oil  tanks  in  a  street,  and  plaintiff  was 
injured  by  falling  into  a  ditch  dug  therefor, 
which  was  unguarded  by  lights  or  barricades  in 
the  night,  defendant  was  not  relieved  from  lia- 
bility or  reason  of  having  let  the  work  to  an 
independent  contractor. — Cameron  Mill  &  Ele- 
vator Co.  V.  Anderson  (Tex.  Glv.  App.)  & 

■  MATERIALITY. 

Of  alteration  of  written  instrument,  see  "AI< 
teration  of  Instruments." 

MEASURE  OF  DAMAGES. 

See  "Damages,"  |  3. 

For  injuries  to  live  stock  in  transportation,  see 

"Carriers,"  S  3. 
Instructions  as  to,  see  ''Damages,"  |  5. 

MECHANICS'  LIENS. 

Arolicabllity  of  Instmctions  to  evidence  in  ac- 
tion to  enforce,  see  "Trial,"  1 10. 

9  1.   Indemaltj  ■gainst  llena. 

Ttie  surety  on  the  bond  of  a  contractor  and 
builder  held  not  liable  for  the  amount  of  a  me- 
chanic's lien  filed  for  materials  furnished  under 
a  new  contract,  made  after  tbe  first  was  per- 
formed.— Manny  v.  National  Surety  Co.  (Mo. 
App.)  60. 

A  bond  executed  by  a  contractor  and  builder, 
with  surety,  to  save  the  owner  harmless  against 
all  claims,  mechanics*  liens,  etc..  was  a  joint 
and  several  bond,  under  Rev.  St.  1809,  {  8Sd.~ 
Manny  v.  National  Surety  Co.  (Mo.  App.)  60. 

In  a  suit  against  the  surety  on  a  contractor's 
bond  to  recover  tbe  amount  of  a  mechanic's  lien 
paid  by  tbe  owner,  held,  that  defendant  could 
not  make  Uie  defense  that  the  lien  was  not  filed 
in  time.— Manny  v.  National  Surety  Co.  (Mo. 
App.)  69. 

The  surety  on  a  contractor's  bond  held  liable 
for  the  amount  of  a  mechanic's  lien  paid  by  the 
owner,  widi  interest  until  payment,  costs,  and 
interost  on  the  amount  of  lien  and  cash  from 
the  date  of  payment.— Manny  T.  National  Sure- 
ty Cd.  (Mo.  App.)  69. 

MEDICINES. 

Sec  "Druggists.'* 

MENTAL  ANGUISH. 

As  element  of  damuge,  see  "Damages,"  |  2. 


MENTAL  CAPACITY. 

Opinion  evidence,  see  ''Evidence,"  |  IL 
To  commit  crime,  see  "Olminal  Law,"  |  2. 

MERCANTILE  AGENCIES. 

Admissibility  of  reports  of.  to  pror*  putner- 
ship,  see  ''Evidence,"  {0. 

MEXICAN  GRANTS. 

See  'Tnblic  l4Uida»"  |  2. 

MINES  AND  MINERALS. 

Bm^oyfis  In  mines,  see  '^faster  and  Berrant.** 

Laws  regulating  hours  of  enipl<vimnt  fn  mines 
|a^clasB  legislation,  see  "Omsatntional  Law." 

Regulation  of  hours  of  employmeat  In 

see  "Master  and  Servant,  *  |  1. 
Rights  of  life  tenant  see  "life  ShUtes." 

MINORS. 

See  "Infants." 

Rifcht  to  puTChue  public  lands,  see  **Pnbli<* 

Lands  "  f  1. 
Sale  of  liquor  to,  see  "Intoxicating  Liquors,"  || 

4,6. 

MISDEMEANOR. 

Former  Jeopardy,  see  "Criminal  Iaw,**  i 

MISJOINDER. 

Of  parties,  see  "Parties,"  |  2. 

MISREPRESENTATION. 

See  "Fraud." 

By  insurance  agent,  see  "Insuraorf."  |  2. 
By  insured,  see  "Insurance,"  H  7,  9. 
By  vendee  ot  goods,  see  "Sales,"  |  L 

MISTAKE. 

As  afCectIng  liability  tat  crime,  see  "Criminal 
Law,"  i  t 

MONEY. 

Counterfeiting,  see  "Counterfeiting.*' 

MORTALITY  TABLES. 

Admissibility  in  evidence,  see  "Eiridence,**  |  9. 

MORTGAGES. 

Conclusiveness  of  Jadgmnit  on  foredosnre,  see 

".Tudpment,"  {  8. 
Estoppel  by,  see  "Estoppel,"  1 1. 
In  fraud  of  creditors,  see  "Ermudnlent  Conver- 

ances,"  8  1, 

Issues  presented  for  review  on  appeal  fai  action 
to  recover  penalty  for  failure  to  release  mOTt- 

gage,  see  ''Appeal  and  Error,"  S  4. 
Knowledge  of  member  of  law  firm  aa  notice  lo 

partner  acting  as  trustee  under  deed  of  trusL 

see  "Partnership,"  |  2. 
Liability  of  law  partnership  for  wrongful  aol 

of  member  in  foreclosing  trust  deed,  see 

"Partnership,"  f  2. 
Parol  evidence,  see  "Evidence,"  |  10. 

Stortgaget  by  particular  etoMes  9f  porMft. 
See  "Corporation^"  |  4. 


Digitized  by 


Google 


INDBX. 


1199 


tortgctga  cf  partieular  tpecUa  qf  property. 
"Homestead,"  S  4. 
-sonal  properb',  Bee  "Chattel  Mortgages." 
tst  property,  see  "Trusta,"  i  2. 

I.   R«qnlsltaB  and  Talldlty. 

.  deed  absolute  od  its  face  mar  ^  nbown  to 
■e  been  executed  as  a  mortgage. — Oberdorfer 

tVhite  (Ky.)  436. 

'revision  that  mortgage  Is  jast  to  Include 
acient  amount  of  farm  to  secure  debt  held 
to  affect  validity  ot  mortgage.— Watts  t. 
-lea  (Ky.)  1126. 

)eacripti<m  tn  mortgage  of  land  Juld  suffl- 
at.— Watts  T.  Parka  (Ky.)  1126. 

U    Ooustmotlon  and  operatloB. 

lortgage  JWd  not  to  secure  repayment  to 
rtgagee  of  sum  expended  in  suit  to  cancel 
cage.— W.  G.  Belclier  Laud  Mwtg.  Co.  t. 
Tex.  Gir.  App.)  800. 

I.    Biclits  and  llabiUtlu  of  partlei. 

lolder  of  mortgaged  projjerty  held  entitled  to 
ta  and  profite  while  in  possession  after 
irt's  refusal  to  amraint  receiver.— George- 
m  Water  Oo.  t.  Fidelity  Trust  ft  Safety 
nit  Oo.  (Ky.)  113 ;  Uontgomeiy  v.  Same,  Id. 

a  an  action  against  a  trustee  ita  miscon* 
!t  in  foredosine  a  deed  of  trust,  and  against 
aw  firm  of  which  he  was  a  partner,  a  peti- 
1  held  to  allege  sufficient  cause  of  action 
linst  the  trustee.— Tennent  Shoe  Co.  t.  Blrds- 

I  (Mo.  App.)  1036. 

k   Asalsiuneiit  of  mortgase  debt. 

'ontract  extending  time  of  note  secured  by 
st  deed  held  contract  affecting  incumbrance 
land,  and  passed  to  assiguee,  who  took  pn^ 
y  subject  to  Incumbrance. — Missoiiri  Real  E^- 
e  Syndicate  t.  Sims  (Mo.  Sup.)  1006. 

5.  Payment  or  perf  ormanoe  of  eon* 

dltion.  release,  and  satlBfaotloii. 

Dvidence  in  an  action  with  attachment  of 
i1  estate  held  insufficient  to  suetain  a  find- 
r  that  a  mortgage  thereon  had  been  paid, 
that  the  attachment  was  not  subject  tnere- 
-Fitch  V.  Duclcwaii  (Ky.)  186. 

Jnder  Bev.  St.  1889.  SS  4358,  4863,  ■  debt 
uaining  due  the  mortgagee,  but  constituting 
part  of  the  mortgage  debt,  does  not  excuse 

II  from  the  penalty  for  not  releasing  the 
irti^aee  when  paid.— Henry  t.  Orear  (Mo. 
,p.)  283. 

Jnder  Rev.  St.  1899,  §8  4358,  4363,  an  as- 
nee  of  a  mortgage  for  coUeotioQ  is  liable 
the  penalty  for  refusal  to  release  it  when 

id.— Henry  T.  Orear  (Mo.  App.)  283. 

The  penalty  of  10  per  cent  "on  the  amonnt 
a  mortgage,  ebBolotely"  imposed  on  a  mort- 
gee  by  Rot.  St.  1899.  |  43t&,  for  refusal  to 
ease  the  mortgage  on  receiving  satiafaction, 
es  not  permit  of  deductions  on  account  of 
rtial  payments  or  releases  tif  portions  of  the 
id.— HeniT  v.  Orear  (Mo.  App.)  283. 

[n  an  action  under  Rev.  St.  1899,  §  4363,  to 
'over  a  penalty  for  a  mortgagee's  refusal  to 
ease  a  mortgage,  the  defense  that  he  was 
titled  to  hold  the  mortgage  as  security  for 
other  debt  should  have  been  specially  plead- 
.  to  be  ftTailable.— Henry  v.  Orear  (&lo.  App.) 
3. 

6.  Foreoloanre  by  ezereiia  of  pow«r 

of  sale. 

Dae  whose  property  is  sold  under  trust  deed 
violation  of  agreement  for  extension  may 
lintaiu  action  at  law  for  damages. — Missouri 
•nl  Estate  Syndicate  v.  Sims  (Mo.  Sup.)  1006. 

Where  an  agreement  for  extension  of  a  note 
(rured  by  trust  deed  did  not  appear  of  record, 
le  by  trustee  would  carry  only  a  voidable  title 
the  maker  of  the  agreement)  purchaaing  the 


Sn^wrty.— Missouri  Real  Batato  Synfflcate  T. 
ima  ^o.  819.)  1006. 

The  purcbaaer  under  a  deed  of  trust  may 
maintain  unlawful  detainer.— Wishart  (3er- 
hart  (Mo.  App.)  1094. 

Nonresident  administratrix,  as  the  legal  hold- 
er of  deed  of  trust  on  property  of  her  intestate 
In  the  state,  held  to  have  the  right  to  appoint 
a  substitute  trustee  to  sell  the  trust  property, 
withont  having  taken  out  letters  of  administra- 
tion in  the  state. — Peacock  v.  Cumminge  (Tex. 
Civ.  App.)  1002. 

i  7.    Foreoloaaro  bx  aettoa. 

An  offer  by  mortgagors  to  contest  a  decree  of 
foredoaore  Asld  too  late.— Solek  t.  McWilllams 
(Ark.)  769. 

Complaint,  seekiug  to  be  allowed  to  Inter- 
vene in  proceedings  forecloftioK  a  mortgage,  Md 
demurrable.— Sulek  t.  McWilliams  (Ark.)  769. 

Court  held  not  authorised  to  require  holder  of 
mortgaged  water  supply  plant  to  operate  it  U 
receiver,  without  compensatiom^Georgetown 
Water  Co.  t.  Fidelity  Trust  &  Safe^  Vault  Co. 
(Ky.)  118;  Montgomery  t.  Same,  la 

A  sale  of  real  estate  in  bulk  on  mortgage 
foreclosure,  which  could  easily  have  been  eold 
in  parcels  to  better  advantage,  for  which  an 
inadequate  price  was  obtained,  should  be  set 
acide.— Gleason  t.  Kentucky  Title  Co.  (Ky.) 
170. 

Where  property  was  sold  under  foreclosure, 
a  new  trial  would  not  be  granted  for  the  pur- 
pose of  iovalidattaig  the  sale.— Walter  v.  Btng- 
ger  (Ky.)  419. 

Evidence  hdd  to  show  that  mortgage  from 
tax  collector  to  sureties  on  official  bond  was 
not  procured  by  fraud.— Simmons  t.  Relnhardt 

(Ky.)  890. 

Evidence  of  agreement  to  exc^  certain  tract 
from  foreclosure  sale  for  benefit  of  mortgagor's 
heir.  In  consideration  of  his  not  appearing  in 
the  suit,  hdd  admia^ble  in  behalf  of  hla  irtd- 
ow.— Stovall  T.  Haynes  (Ky.)  895. 

Allegation  in  answer  in  suit  to  foreclose 
mortgage  held-  not  to  state  that  mortgagee  had 
agreed  to  release  his  mortgage.— Watts  v.  Parks 
(Ky.)  1125. 

Where,  on  appeal  in  an  action  on  a  note  and 
to  foreclose  a  mortgage,  it  Is  not  shown  what 
disposition  has  been  made  of  the  property  un- 
der a  writ  of  sequestration  the  appellate  court 
cannot  render  a  judgment  of  foreclosure. — 
Henne  &  Meyer  v.  Moultrie  (Tex.  Oiv.  App.) 
11. 

A  creditor  of  a  corporation,  in  possession 
of  land  under  an  oral  agreement  between  him 
and  an  nscnt  of  the  corporation,  Aeld  not  enti- 
tled to  hold  the  same  as  against  a  purchaser 
on  forecloslire  of  a  deed  of  trust.— Clark  T. 
Elmendorf  (Tex.  Civ.  App.)  538. 

A  provision  of  a  trust  deed  authorising  fore- 
closure  for  nonpayment  of  taxes  held  to  refer 
to  taxes  which  might  remain  unpaid  at  any  time 
before  the  principal  debt  became  due.— Clark  t. 
Elmendorf  (Tex.  Civ.  App.)  538. 

An  extension  of  time  to  pay  the  principal 
secured  by  a  deed  of  trust  held  not  to.  preclude 
the  enforcement  of  a  provision  of  the  deed 
authorizing  foreclosure  for  nonpayment  of  taxes. 
—Clark  r.  Elmendorf  (Tex.  Civ.  App.)  538. 

MOTIONS. 

Continuance,  see  "Criminal  Law,"  {  11. 
Direction  of  verdict  in  civil  actions,  see  "Trial,'* 
8  6. 

Dismissal  or  nonsnit  on  trial,  sec  "Trial,"  S  6. 
New  trial  in  dril  actions,  see  "New  Trial,'^  I  3. 
New  trial  in  criminal  prosecutions,  see  "C^m- 
I    inal  Lasr/'  1 10. 
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Opening  or  Betting  aside  default  jod^oit,  see 

"JudKment."  (  1. 
Quashins  or  Tacatinff  exeeation,  see  "Bxecn- 

tiOD,"|l. 

Relating  to  pleadlnga,  see  "Pleading"  i  6. 
Separate  trial  of  coaefendanta,  see  "Criminal 

Law,"  SI  12-lB. 
Strikine  out  erldence,  see  "Orimlnal  Law,"  S 

12;  "Trial,"  {  4. 

The  circuit  court  had  power  on  Its  on-n  mo- 
tion, at  the  same  term  at  which  It  had  Kranted 
one  a  license  to  practice  law,  to  set  aside  the 
order.— KilUan  t.  State  (Ark.)  766. 

MULTIPLICITY  OF  SUITS. 

As  ground  for  equitable  relief,  see  "Injunc- 
tion." M  1,  2. 

MUNICIPAL  CORPORATIONS. 

See  ^'Counties";  "Schools  and  School  Districts," 

Accrual  of  action  on  street  ImproTement  appor- 
tionment warrant,  see  "Limitation  of  Ac- 
tions," g  2. 

ApplicftbilitT  of  instrnotions  to  pleadings  and 
evidence  in  action  for  personal  injuries,  see 
"Trial,"  fi  10. 

Construction  of  InBtnietions  in  action  for  per- 
sonal injuries,  see  "Trial,"  ^  12. 

Issues  presented  for  review  jn  proceedings  to 
enforce  street  improTemeot  assessment,  see 
"Appeal  and  £rror,"  |  4. 

Judicial  notice  as  to  location  of  streets,  see 
"Evidence,"  §  1, 

Judicial  notice  of  ordinances,  see  "CMminal 
Law,"  S  B. 

■Turindiction  of  police  jndge  of  prosecution  for 
pptit  larceny,  see  "Criminal  Law,"  S  3. 

Liability  of  city  for  wrongful  death  of  person 
suEfei'ing  from  smallpox,  where  death  is  al- 
leged to  have  resulted  from  negligence  of  city 
ofiicerB  removing  and  caring  for  patient,  see 
"Death,"  $  1. 

Mandamus,  see  "Mandamus,"  {  1. 

Ordinances  relating  to  maintenance  of  railroad 
crossings,  see  "Railroads,"  f  3. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Requests  for  instniotions  in  action  for  persona! 
injuries.  Bee  "Trial,"  8  11. 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Cours- 
ea,"  S  2. 

I  1.    Creation,  alteTation,  ezistenoe* 
and  dissolution. 

A  city's  right  to  taxes  levied  under  a  former 
charter  is  not  impaired  by  a  subsequent  char- 
ter, repealing  all  former  charters,  without  a 
saving  clause  as  to  rights  accruing, thereunder. 
— Benni»on  v.  City  Of  Qalvestou  (Tex.  Oir. 
App.)  1089. 

i  2.   Proceedings   of   eonneil  or  otker 
Eovemine  body. 

Petition  by  city  to  enforce  a  Hen  on  property 
for  unpaid  SBsessments  for  street  Improvement, 
predicated  on  certain  city  ordinances,  held  to 
wifficiently  allege  the  ordinances. — City  of  Lex- 
ington T.  Woolfolk  (Ky.)  810;  Same  T.  Uay- 
man,  Id. 

A  city  council  need  not  act  in  accordance 
with  its  rules  or  by-lawE^  but  may  waive  them. 
—City  of  Sedalla  t.  Scott  (Mo.  App.)  276. 

In  proceedings  questioning  the  validity  of  a 
city  ordinance,  it  will  be  presumed  that  It 
was  legally  adopted,  unless  it  exceeds  the  leg- 
islative power  of  the  city.— £x  parte  Hinkle 
(Mo.  App.)  317. 

i  3.   Officers,  acents,  and  employfis. 

Under  Ky.  St.  18.'»9.  g  'dTtOi),  together  with 
certain  ordinances  and  resolutions  of  the  city 


of  Lndlow,  its  city  attorney  Itetd  not  entitled 
to  recover  fees,  in  addition  to  salary,  for  alleir* 
cd  extraordinary  serricea.— City  of  Lndlim  T. 
Richie  (Ky.)  199. 

A  city  «ttom»  htid  mtitled  to  recorer  ex- 
penses, in  BdditToD  to  salary,  incurred  in  at- 
tending cases  on  bdialf  of  toe  city  in  the  Su- 
preme Court.— Oity  of  Ludlow  t.  Richie  (Ky.) 

199. 

Under  St  Louis  City  Charter,  art.  4,  I  14. 
held,  that  an  officer  may  remove  an  asnatsnt 
without  asslniment  of  cause.— Magner  t.  City 
of  St.  LouU  (Mo.  Sup.)  782. 

A  city  ordinance  creating  an  office  Aeld  not  to 
empower  the  officer  to  remove  an  asslfttaut, 
whom  a  later  ordinance,  imposing  new  dutit*D 
on  the  officer,  empowers  him  to  appoint  to  aid 
In  such  new  duties.— Uagner  t.  City  of  St. 
Louis  (Mo.  Sop.)  782. 

One  ceases  to  be  an  officer,  within  St.  Louis 
City  Charter,  art.  4,  $  43,  declaring  all  perrons 
holding  dty  positions  with  an  annual  salary  or 
for  a  defiuite  term  to  be  officers,  on  repeal  of 
the  ordinance  giving  the  yearly  salary  and  fixed 
term.— Magner  t.  Caty  of  St.  Louis  G^o.  Sup.) 
782. 

i  4.    Gontraets  in  c«neral. 

Under  the  charter  of  an  election  district.  2 
Acts  1883-84,  p.  1318.  c.  1494,  and  Act  April 
14,  1888  (3  Acts  1887-88.  p.  170,  c.  lOfU. 
amending  it,  held,  that  the  trustees  thereof 
have  no  authority  to  contract  for  water  for  fire 
protection.— South  Covington  Dist.  y.  Kenton 
Water  Co.  (Ky.)  420. 

A  dvil  district,  having  no  power  to  contract 
for  water  for  fire  protection,  is  not  liable  fbr 
water  furnished  for  such  purpose.— South  Cov- 
ington  Dist.  v.  Kenton  Water  Co.  (Ky.J  420. 

Granting  that  a  contract  for  a  dty  watw 

supply  was  void  as  creating  a  monopoly,  the 
city  is  nevertheless  liable  for  what  it  received 
under  the  contract.— City  of  Tyler  t*  !«.  I* 
Jester  &  Co.  (Tex.  Sop.)  1058. 

S  5.    Public  improvemants. 

Purchase  of  tax  bills  by  city  for  street  im- 
provement assessments,  tmder  Ky.  St.  1903.  f 
3187,  giving  dties  such  ri^t,  Md  Talid.— aty 
of  Lexington  y.  Woolfolk  (E^.)  910;  Same  t. 

Hayman,  Id. 

Under  Ky.  St.  1903,  i  8187,  relating  to  the 
sale  of  property  for  taxes,  held,  that  property 
owner,  who  allows  property  to  be  sold  for  street 
Improvement  assessments  and  bid  in  by  city, 
has  no  ripht  of  redemption.— City  of  Lexington 
V.  Woolfolk  (Ky.)  910;  Same  v.  Ha.vman,  Id. 

Penalties  and  compound  Interest  to  be  im- 
posed on  delinquent  taxpayers  held  not  appli- 
cable to  property  bid  in  by  city  for  street  im- 
provement assessment,  under  Ky.  St.  1903,  S 
3187,  giving  cities  such  right.— City  of  Leiinjr- 
ton  V.  Woolfolk  iKy.)  910;  Same  v.  Hayman. 
Id. 

Ky.  St.  19(^  I  8100,  relating  to  errors  in 

taxation  proceedings,  held  to  be  intended  to 
avoid  strict  construction  with  reference  to  snioh 
proceedings.— City  of  Lexington  t.  Woolfolk 
(Ky.)  910;  Same  v.  Hayman.  Id. 

City's  adoption  of  "ten-year  plan"  for  pay- 
ment of  street  improvement  asKessmeot,  as  pr»v 
vided  by  Act  April  19,  1890  (2  Acts  18S9-;s>. 
p.  899,  c.  902),  held  not  to  extend  the  period  «.f 
limitations  provided  by  Ky.  St.  1903.  {  S-'ilS, 
beyond  five  years  from  the  completion  and  ac* 
ceptance  of  the  work.— City  of  Lextngtion  t. 
Oosthwaite  (Ky.)  1180. 

The  flve-^ear  limitation  for  liability  to  pay 
for  street  improvements,  provided  by  Ky.  St. 
1003,  S  2515,  applies  to  the  collection  therv^f 
by  distraint,  authorized  by  Act  April  19.  1S9iil 
as  well  as  to  the  suit  to  enforce  liens  author- 
ized by  Act  March  19,  1894  (Acts  1894,  p.  2011^ 
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I  abutting  property  owner  held  not  entitled 
dednctiott  for  a  delay  Id  performance  of  a 
}t  improranent  contract,  in  tlie  absence 
TiAeDce  as  to  when  the  worli  was  finished, 
anan  CVmst.  Oo.  t.  Loevy  (Mo.  Sup.)  618. 

an  action  on  a  speciai  tax  bill,  a  personal 
ment  cannot  be  rendered  against  the  owner 
be  property  and  the  surety  on  faia  appeal 
1.— Heman  Const  Go.  t.  Loott  (Mo.  Snp.) 

here  the  preeldent  of  a  board  of  public  Im- 
ements  sikaed  a  special  tax  bill  after  it  had 
1  computed  and  written  out  by  his  clerk, 
bill  thereby  became  the  act  of  the  president, 
lin  an  ordinance  requiring  Um  ta  compote 
assess  the  taxes.— Heman  Const.  Co.  t. 
py  (Mo.  Sup.)  613. 

1  objection  to  a  tax  bill  for  street  improve- 
t  that  it  was  levied  before  aidewalks  which 
!  to  be  laid  by  another  constructor  were  corn- 
ed held  untenable.— Heman  Const.  Co.  r. 

ry  (Mo.  Sap.)  618. 

here  an  annual  sidewalk  contract  had  been 
red  into,  andnr  St.  Louis  City  Charter,  art. 
15  (Rev.  St.  189»,  p.  2611),  the  fact  that  a 
et  improvement  contract  did  not  require  tlie 
Factor  to  lay  the  sidewalk  did  not  inralidate 
jc  bill  for  the  street  improTcment.— Heman 
St.  Co.  T.  Loevy  (Mo.  Sup.)  613. 

a  objection  that  an  ordinance  for  street  im- 
rement  did  not  prescribe  the  width  of  side- 
ks,  nor  the  alee.  Und,  nor  qoaUtj  of  the 
ks,  held  untenable.- Heman  Oonat  Co.  v. 
vy  Otfo.  Sup.)  618. 

Iiere  a  special  tax  bill  for  street  improve- 
Lt  did  not  include  a  charge  for  sidewalks, 
objection  that  the  ordinance  was  void  (or 
are  to  anffidently  ipeclfy  the  material  and 
th  of  the  sidewalks  was  immaterioL- He- 
I  Const  Co.  V.  Loevy  (Mo.  Bv^}  618. 

nder  Rev.  St  1899,  c.  91,  arts.  6,  7,  H  6004- 
3,  relative  to  villages  and  cities,  a  village 
no  authority  to  purchase  land  tot  a  park.— 
\Sbn  V.  Tlluge  of  Greancaatle  (Mo.  App.) 

he  records  of  a  city  council  in  proceedings 
public  improvements  at  the  expense  of  non- 
ienting  citizens  must  show  jurisdiction ;  and, 
ini;  to  do  so,  its  action  Is  void,  and  csnnot 
validated  by  oral  testimony.— City  of  Se- 
a  T.  Scott  (Mo.  App.)  276. 

nder  Laws  1893,  p.  92,  c.  44,  8  110,  held, 
t  jurisdiction  of  a  aty  council  in  the  matter 
itreet  improvements,  to  l>e  paid  for  by  spe- 
tases,  is  ousted  by  the  filing  of  a  remon- 
.nee  with  aufflclent  signers,  and  cannot  be 
inferred  by  some  of  the  signers  afterwards 
adrawing.— City  of  Sedalia  v.  Scott  (Mo. 
1.)  276. 

utbority  of  an  agent  or  of  an  offlcer  ol  a 
)oration,  assnminf;  to  sign  for  his  principal 
emonstrance  against  a  municipal  Improve- 
it  need  not  accompany  the  remonstrance.- 
7  Of  Sedalia  t.  Scott  (Mo.  App.)  276. 

^ork  done  in  performance  of  a  contract  for 
treet  improvement  held  not  to  be  repairs, 
liD  the  meaning  of  Rev.  St  1899.  |  6681. 
arber  Asphalt  Pav.  Co.  v.  Muchenberger 
».  App.)  wb. 

lot  held  not  snbject  to  a  lien  for  a  slde- 
k  made  in  front  of  it  pursuant  to  proceed- 
I  under  Bev.  St  1889,  S8.  6261.  ^^— City 
I..oui8iana  r.  Schaffner  ^o.  App.)  287. 

ne  owning  a  fractional  interest  in  property 
tting  on  a  street  was  liable  for  bis  propor- 
I  of  an  improvement  though  notice  was 
red  on  him  as  sole  owner,  and  no  notice 
red  on  the  other  owners.— Cit?  Of  Louisiana 
UcAiliater  (31o.  App.)  314. 
78  S.W.— T8 


A  property  owner  Md  estopped' to  set  up.  In 
an  action  tor  the  cost  of  a  street  improvement 
the  defense  that  he  was  not  the  sole  owner 
of  the  property.— GitT  ot  Ti-w^flw^in  t.  McAllli- 
ter  (Mo.  App.)  314. 

t  6.    Police  power  mad  venlfttioaa. 

City  ordinance,  relative  to  the  obstruction  of 
streets  by  railway  trains,  held  void,  in  so  far  as 
it  coufiictB  with  Ky.  St  1903,  S  768.— Louisville 
&  N.  B.  Co.  T.  Commonwealth  (Ky.)  124. 

i  7*    Uae  wad  resvlfttlon  of  pnbUe  pla- 
eest  pm^wrtr*  maA  works. 

A  temporary  use  of  a  street  for  the  purpose 
of  building  houses  or  making  improvements  and 
for  a  reasonable  time  is  a  lawfnl  use,  and  what 
is  a  reasonable  time  Is  to  be  determined  by 
the  drcumstanees  of  the  case.— Hesselbach  t. 
atr  of  St  Louis  (Mo.  Sup.)  1000. 

I  8.  Torts. 

City  is  not  liable  for  unhealthy  condition  of 
pesthouse  in  which  it  confines  person  afflicted 
with  contagious  disease. — Having  t.  City  of 
Covington  O^y.)  431. 

Where  a  dty  In  Its  governmental  capadty 
adopted  ordinances  for  the  care  of  persons  suf- 
fering from  contagious  diseases  ut  the  pest- 
bouse,  it  could  not  oecome  a  participant  in  the 
negligent  acts  of  its  officers  In  oiforcing  the 
same.— Twyman's  Adm'r  t.  Board  of  Coundl- 
men  of  Frankfort  (Ky.)  446. 

Acts  of  a  city  in  removing  plaintiff's  intestate, 
suffering  from  smallpox,  to  the  pesthouse,  and 
in  caring  for  him  there,  until  he  died,  held  the 
exercise  of  governmental  functions,  and  hence 
the  city  was  not  liable  for  the  uegUgeace  of 
its  officers  in  performing  the  same.— Twyman's 
Adm'r  v.  Board  of  Conndlmen  of  Frankfort 
(Ky.)  446. 

City,  which  negligently  permits  telephone 
wires  to  lie  in  the  streets,  is  liaUe  for  damages 
to  pedestrians.— West  Ksntndky  Telephone  Co. 
T.  fiaris  (Ky.)  917. 

The  fact  that  pedestrian  had  previously  ob- 
served wire  by  which  she  was  inj.ured  held  not 
to  show  contributory  negligence  In  law.— West 
Kentucky  Telephone  Co.  v.  Pharis  (Ky.)  817. 

To  authorize  verdict  for  injuries  sustained  in 
street  jury  must  find  dangerous  obstruction, 
that  plaintiff  was  nsing  ordinary  care,  and  that 
the  ODStmction  was,  or  should  have  been,  known 
to  defendant.— West  Kentucky  ^lephone  Go. 
T.  Pharis  (Ky.)  917. 

Qeneral  knowledge  of  tiie  existence  of  an  ob- 
Btmctlon  In  a  street,  on  the  part  of  one  Injured 
thereby,  is  not  alone  sufficient  to  show  contrib- 
utory negligence.  —  West  Kentucky  Telephone 
Co.  V.  Pharis  (Ky.)  917. 

Peremptory  instruction  for  defendants,  In  tLC- 
tion  against  city  and  railroad  company  for 
death  of  ^aintlff's  Intestate  from  defective 
street  crossing,  held  proper.— Carroll's  Adm'r 
V.  City  of  Louisville  (Ky.)  1117. 

Where  city  authorities  prescribe,  and  a  rail- 
road company  follows,  a  plan  of  constructing 
a  street  crossing,  claimed  to  be  defective,  both 
are  chargeable  with  knowledge  of  the  plan,  and 
the  qaestion  of  notice  is  immateriaI.--CarroU*a 
AdnTr  t.  City  of  Louisville  (Ky.)  1117. 

An  ultra  vires  ordinance,  providing  for  the 
improvement  of  a  street  without  the  limits  of 
a  aty,  hetd  not  to  estop  the  city  from  denying 
liability  for  injuries  sustained  by  defects  in 
the  sidewalk,  on  the  ground  that  It  was  not 
required  to  improve  the  same.— Stealey  v.  Kau- 
sas  City  (Mo.  Sup.)  699. 

Under  Kansas  Cit^  Charter,  fi  1,  subd.  5,  and 
article  9,  fi  2,  the  city  held  to  have  no  jurisdic- 
tion over  sidewallcs  outside  the  city  limits,  and 
was  not  therefore,  liable  tor  injuries  caused  by 
defects  therein^— Stealey  t.  Kansas  City  (Mo. 
Sup.)  689. 
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Rer.  St.  186&,  S  7846,  held  not  to  render  a 

city,  hnving  improved  a  highway  outside  the 
city  limits  under  snch  sectiou,  liable  for  injn- 
ries  from  defects  in  a  sidewalk  thereon. — Stealey 
V.  Kansas  City  (Mo.  Sup.)  599. 

Plaintiff  held  harred  by  contributory  neffli- 

{;ence,  as  matter  of  law,  from  recovering  for 
njury  from  having  ran  onto  an  obstruction  in  a 
street  which  he  had  driven  paEt  daily  for  a  year. 
—Wheat  V.  City  of  St.  Louis  (Mo.  Sup.)  790. 

Plaintiff,  suing  a  city  on  one  theory  of  ncRii- 
gence,  could  not  recover  on  any  other  theory. 
— Hcsselbach  v.  City  of  St.  Louis  (Mo.  Sup.) 
1009. 

Where  a  contractor  tears  up  a  public  side- 
walk, it  is  its  continuing  duty  to  use  reason- 
able care  to  keep  stones  safely  piled  and  exca- 
vations properly  guarded. — Hesselbach  v.  City 
of  St.  Louis  (Mo.  Sup.)  1009. 

A  pile  of  stones  placed  on  a  sidewalk  br  a 
contractor  held  not  a  necessarily  danseroaa  ob- 
struction to  travel.— Hesselbadl  t.  City  of  St. 
Louis  (Mo.  Sup.)  1009. 

Where  plaintiff  predicated  recovery  on  negli- 
gence of  contractor,  itermitted  by  city,  and  fail- 
ed to  show  contractor's  Diligence,  she  could 
not  recover  against  the  city.— Hesselbach  t. 
City  of  St.  Louis  (Mo.  Sup.)  1009. 

Inatructiou  held  not  objectionable  as  requir- 
ing a  city  to  keep  a  street  absolutely  safe. — 
Oampb^l  T.  City  of  Stanberry  (Mo.  App.)  282. 

Instruction  that,  if  injuries  from  falling  into 
street  ^cavation  were  merely  result  of  acci- 
dent, there  could  be  no  recoveir,  held  properly 
refused.— Campbell  v.  City  of  Stanberry  (Mo. 
App.)  292. 

Instmcti(Hi  tbat  a  city  was  negligent  in  leav- 
ing street  excavation  unlighted  and  unguarded 
held  not  objectionable  as  excluding  other  pos- 
Atble  protection.— Campbell  T.  Ci&  of  Stan- 
berry (Mo.  App.)  292. 

Action  for  negligence  may  be  brought  against 
municipality  for  failure  to  keep  streetit  in  rea- 
s<niably  fit  condition  for  use  oi  public— Camp* 
bell  V.  City  of  Stnnberry  (Mo.  App.)  292. 

Evidence  held  to  make  question  for  jury  as 
to  whether  ice  on  t^idewalk  was  obstractiou  to 
travel,  so  as  to  render  dty  liable  for  injuries  to 
pedestrians.— Quinlan   t.    Kansas   City  (Mo. 

App.)  mo. 

In  an  action  against  city  for  injuries  fmn  icy 
sidewalk,  instructions  held  erroneous  as  not 
requiring,  as  condition  of  recovery,  that  ice  be 
an  obstruction  to  travel. — Quinlan  v.  Kansas 
City  (Mo.  App.)  «90. 

In  an  action  against  a  city  for  injuries  from 
defective  sidewalk,  a  demurrer  to  plaintiff's 
evidence  held  properly  overruled.— Jennings  v. 
Kansas  (Sty  (Mo.  App.)  1011. 

A  pedestrian  is  guilty  of  contribntory  negli- 
gence in  not  passing  around  an  obvious  and 
dangerous  defect  in  a  sidewalk.— Jennings  t. 
Kansas  City  (Mo.  App.)  1U41. 

Charge  concerning  contributory  negligence, 
but  not  leaving  it  to  the  jury,  held  properly  re- 
fused.— City  of  San  Antonio  v.  Talerico  (Tex. 
Civ.  App.)  28. 

Where  it  was  policeman's  duty  to  report  de- 
fects in  sidewalks,  notice  to  him  of  such  de- 
fect is  notice  to  the  city.— City  of  Eian  Antonio 
v.  Talerico  (Tex.  Civ.  App.)  2& 

I  9*    FlseiJ  mmawsement,  pnbllo  debt, 
seourltles,  utd  taKatlon. 

In  a  suit  on  municipal  evidences  of  indebted- 
ness, limitations  on  the  original  debts  funded 
thereby  is  to  be  computed  up  to  the  date  that 
they  were  funded,— Citv  of  Tyler  t.  L.  Lb  Jes- 
ter &  Co.  (Tex.  Sup.)  105S. 


Notes  executed      a  dty,  rmlaelng  old  notes, 

did  not  increase  or  create  a  debt,  so  as  to  re- 
quire provision  for  interest  and  sinking  fund. 
—City  of  Tyler  v.  L.  L.  Jester  &  Co.  (Tex. 
Sup.)  1068. 

The  making  of  a  contract  by  a  dty  for  wa- 
ter for  a  number  of  years,  to  be  delivered  in 
the  future,  does  not  create  a  debt  against  the 
cit;;  but  its  liabili^  thereunder  arises  on  tiie 
use  of  the  water  by  the  city  during  escb  year. 
—City  of  Tyler  t.  L.  L.  Jester  &  Oo.  CTex. 
Sup.)  1058. 

City  need  not  enact  ordinance  fn  order  to  en- 
able offico-s  to  contract  for  current  expenses, 
but  it  is  snfficlent  if  authority  be  foond  in  min- 
utes of  council. — City  of  Tyler  v.  L.  L.  Jester 
&  Co.  (Tex.  Sup.)  105& 

'  Contract  to  provide  city  with  water  for  riven 
year  is  valid,  though  not  paid  during  said  year, 
and  should  In  that  case  be  paid  out  of  revenoe 
for  future  yeara,  under  Rev.  St.  1805,  arts.  46B, 
4U0.— Cibr  of  Tylw  U  L.  Jestn  &  Co.  (Tax. 
Sup.)  IOSb. 

Under  Rev.  St.  188B,  art  465,  certain  monic- 
ipal  evidences  of  Indwtedness  JheU  notes,  so 
that  provisions  of  statutes  as  to  issnance  of 
bonds  did  not  apply. — City  of  Tyler  t.  L.  L.  Je»- 
ter  &  Co.  (Tex,  Sup.)  1058. 

A  plea  in  abatement  to  a  city's  action  for 
taxes,  that  the  state  and  county  are  nece<>!!«ry 
parties,  is  properly  overruled,  wnere  it  does  not 
appear  that  the  state  and  county  taxes  are  tm- 
paid.— P-enoison  t.  City  of  Gatreston  (Tex.  OSv. 
App.)  1088. 

MURDER. 

See  "Homidde." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  8  14. 

NAMES. 

Of  corporations,  see  "Corporations. **  |  1, 
Of  grantee  in  deed,  see  "Deeds,"  i  2. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 

Causing   Injury   to   child,  see  "Parent  and 

Child." 

Harmless  error,  see  "Ajipeal  and  Error,"  }  21. 
Measure  of  damages,  see  "Damages,"  f  S, 
Stifflciency  of  instructions  in  action  for,  see 
"Trial/  §  10. 

By  particutar  clossw  qf  j)arUe$. 

See  "Carriers."  H  2.  7,  8;  "Munldpal  Corpora- 
tions." §  8. 

Bailee,  see  "Bailment." 

Employers,  see  "blaster  and  Servant."  H  2-8. 
Railroad  companies,  see  "Railroads,"  ff  4-8. 
Tdegraph  or  telephone  companies,  see  ''Tele- 
graphs and  Telepbmiea." 

CondltUmorxue  of  varUcularapecietqf  property, 
UKtrhe,  armaeMnerv. 

See  "HlKhvajrs."  f  ft;  ''RaUroada,**  H  4-0; 

-'StreetRallroftds.'^ 
Demised  premises,  see  "Landlord  and  Tenant," 

I  s. 

Contributory  negHoenoe. 

Of  passenger,  see  "Carriers,"  S  9. 

Of  person  injured  by  operation  of  rmllroad,  nee 
"Railroads.^*  SS  5-7. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Sti-eet  Railroads,"  H  1,  2. 

Of  servant,  see  "Master  and  Servant."  H  T.  Si. 

Of  traveler  on  street,  see  "Munldpal  Corpora' 

tious,"  I  a, 
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.   Acta    OT    vmdmdamu  ovnstltmttac 

naBllKenee. 

liere  a  department  store  maintained  a  recep- 
room  for  womea  patrons  accompauied  by 
li-en,  it  was  bound  to  keep  sucb  room  rea- 
tbly  free  from  danger  to  such  children, 
iller  V.  Geo.  B.  Peck  Dry  Goods  Co.  (Mo. 
i.t  682. 

maiiufactnrer  of  a  gnaolinc  renr  burner,  nol 
^rently  dangerous,  held  bound  only  to  exei- 

roa8onable  care  to  construct  it  of  reasonable 
n^h  and  fitness,  wliea  used  In  accordance 
1  directions.— Talley  T.  Beerer  &  Hindes 
z.  CiT.  App.)  23. 

istTDCtion  that  penoBs  traTelins  on  streeta 
t  use  "dne  car«**  held  pronerv  refused. — 
'  of  San  Antouio  t.  Talerico  CTez.  OIt.  App.) 


Proximate  aa«a«  of  injury. 

[voluntary  miscbancft  expoinng  one  to  danger 
n  prior  negligence  of  anotber,  does  not  ijre- 
le  recovery,  nnlecs  injured  person  wan  guilty 
ueRligence.— Kobe  v.  St.  Louis  Trnnsit  Co. 
I.  App.)  66. 

I.   Contributory  nesllBenoo. 

PElipence  of  driver  of  an  ice  wagon  \tld 
imputable  to  a  boy  who  rode  with  him,  and  ' 
ise  duty  it  was  to  deliver  ice.— Baxter  t.  St. 
ua  Transit  Co.  (Mo.  App.)  70. 

Lecovery  for  death  of  a  person  killed  by  a 
in  negligently  run  is  not  defeated  by  negli- 
ice  of  the  driver  of  the  wagon  in  wnich  he 
s  riding  at  the  invitation  of  the  driver;  he 
having  known  of  the  driver's  negligence. — 
.rsh  V.  Kansas  City  Southern  Ry.  Co.  (Mo. 
p.)  284. 

lU  Instruction  on  contributory  negligence,  re- 
ring  such  negligence  to  be  the  sole  direct 
:se  of  the  accident  in  order  to  be  a  defense, 
9  ern)ne(nis.—Haiiheide  t.  St.  Lonla  Transit 
(Mo.  App.)  820. 

n  action  against  street  railway  for  injuries 
tflined  by  a  child,  held,  that  no  negligence 
the  mother  could  be  imputed  to  the  child, 
ore  the  child  was  not  negligent— Nashville 
K.  V.  Howard  (Tenn.)  1098. 

)ne  injured  by  concurrent  negligence  of  tiis 
low  servant  and  a  stranger  may  recover 
the  stranger.— St  Louis  Southwestern  Ry. 
.  of  Texas  V.  Bwinney  (Tex.  Civ.  App.)  647. 

I.  Aetions. 

Vhere  the  court  cannot  say  from  all  the 
dMice.  that  the  only  inference  is  that  plain- 
was  negligeiit,  the  question  of  contributory 
{licence  is  for  the  jury. — Mathew  T.  Wahr,fih 
Co.  (Mo.  App.)  271. 

n  an  action  for  injuries  to  a  child  by  falling 
m  a  low  window,  hung  on  pivotfi.  in  the  re- 
)tion  room  of  a  department  store,  whether  ■ 
'cudnnts  were  negligent  in  failing  to  protect 

■  window  with  bars  held  a  question  for  the  ' 
■v.— Miller  v.  Geo.  B.  Peck  Dry  Goods  Co.  i 
0.  App.)  6S2.  ; 

Vfendant,  in  an  action  for  injuries  to  a '. 
Ill  l>y  falling  from  a  window,  held  not  entitled 
a  direction  of  a  verdict.— Miller  v.  Geo.  B. 
<-k  Dry  Goods  Co.  (Mo.  App.)  682.  , 

n  an  action  for  injuries  by  the  bursting  of  a  ■ 
ir  burner,  evidence  held  Insufficient  to  eitnb- 1 
1  negligence  on  the  psrt  of  the  manufactur-  i 
in  its  construction.  —  Talley  v.  Beever  & 

ndes  (Tex.  Civ.  App.)  23. 

rhnt  manufacturers  of  a  pear  burner  changed  I 

■  kind  of  material  and  form  of  construction  of  i 
'\t  cylinders  after  one  of  them  had  exploded 
'<l  insuflicient  to  fr^tabliNh  a  want  of  ordinary 
ro  in  the  manufacture  oE  the  exploded  cylin- 
-.-'I'ulley  V.  Beever  tt  Uiudes  (Tex.  Civ. 
•p.)  23. 


The  fact  tbat  the  top  of  a  pear  burner  blew 
off  while  it  was  being  operated  in  accordance 
with  the  direilions  held  msuSicient  to  raise  a 
presumption  of  negligence  in  its  construction  on 
the  pait  of  the  manufacturers.- Talley  v.  Beev- 
er &  Hindes  (Tex.  Civ.  App.)  23. 

A  general  plea  of  contributory  negligence,  not 
excepted  to,  is  snfflclent  to  warrant  the  snb- 
misuon  of  the  issue  raised  thereby.— Stewart 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  979. 

A  plea  "that  plaintiff  was  guilty  of  negligence 
at  and  before  bis  Injury,  wmch  was  the  direct 
and  proximate  cause  of  ssme,"  raises  the  issue 
of  contributory  negligence.— Stewart  v.  Galves- 
ton, H.  &  S.  A.  Ky.  Co.  (Tex.  Civ.  Aw)  979. 

NEGOTIABLE  INSTRUMENTS. 

See  "Btllii  and  Notes." 

NEGROES. 

Qvil  rights  of,  see  "Civil  Rights.'* 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  In  dvil  action.  Me  "Kew 
Trial,"  8  2. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Umltatlon 
of  Actions,"  I  a 

NEWSPAPERS. 

Under  Acts  1894,  p.  268,  c  100.  art.  6.  S  12. 

as  amended  by  Acts  1898,  p.  154,  c.  tS3,  §  1,  and 
Acts  1902,  pp.  70,  71,  c.  32,  i$  1-3,  the  term  of 
official  newspaper  in  cities  of  the  second  class 
held  to  expire  on  the  first  Monday  In  April  fol- 
lowing the  appointment.— Democrat  Pab.  Go.  v. 
Patterson  (Ky.)  131. 

A  paper  held  not  a  newspaper  of  general  cir- 
culation, in  which  the  statute  requires  notices 
of  judicial  snieq  to  b«  snbllshed.- Reagan  v. 
Dnddy  (Ky.)  430. 

NEW  TRIAL 

In  criminal  prosecutions,  lee  "Criminal  Law,'* 

8  16. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  8  7. 
Opening  or  vacating  judgment,  see  "Judgment," 

Presumptions  on  appeal  from  order  granting  or 
refusing,  see  "Ai)peal  and  Error,"  8  18. 

Review  of  discretion  of  coui-t  as  to  granting  or 
refusing,  see  "Appeal  and  E^ror,"  $  19. 

Review  ^  motion  tor,  as  dependent  on  presen- 
tation of  grounds  of  review  in  record,  see 
"Appeal  and  Error,"  i  12;  "Criminal  Law," 
8  20. 

i  1.   Nature  mnd  scope  of  remedy. 

Circuit  court  has  the  duty  to  supervise  ver- 
dicts, and  to  grant  new  trials  if  the  verdict  is 
Improper.— FarreU  v.  St  Louis  Transit  Oo.  (Mo. 
App.)  312. 

The  granting  of  new  trials  rests  In  the  sound 
discretion  of  the  trial  court- B'arrell  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  S12. 

I  2.  Orouida. 

Facts  held  to  entitle  plaintiff  to  a  new  trial, 
under  Civ.  Cpde,  8  518,  subsec.  7,  for  unavoid- 
able cnsualty,  preventing  his  appearance. — Gill 
V.  Fugate  (Ky.)  188. 

An  afndavit  on  which  a  motion  for  a  new 
trial  for  newly  discovered  evidence  was  based 
hrld  to  have  been  properly  di '•regarded. — City 
of  Richmond  v.  Martin  (Ky.)  210. 
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One  Md  not  to  show  a  tiAt  to  a  new  trial. 

though  preveDted  hj  HhwsB  from  attendlBff  the 
trial.— Preutice  T.  Oliver  (Ky.)  469. 

New  trial  on  ground  of  newly  diecorered  evi- 
denoe  held  properly  refused. — Miasoori,  K.  &  T. 
Ry.  Co.  of  Texae  y.  Hulf  (Tex.  Civ.  App.)  249. 

Where  defendants  were  notified  of  miacon- 
dact  of  a  jai'or  before  anbmiasion  of  the  case, 
but  made  do  objection,  they  could  not  object 
to  an  adverse  verdict  on  such  ground.— Clarii 
r.  Elmendorf  (Tex.  Civ.  App.)  038. 

New  trial  for  newly  discovered  evidence  htid 
I)roperly  denied  for  lack  of  diligence.— Pellj  v. 
Denisou  &  S.  Ry.  Co.  (Tex.  Civ.  App.)  G42. 

A  new  trial  will  not  be  granted  for  newly  dis- 
covered evidence,  where  such  evidence  la  cu- 
mulative, or  for  impeachment,  or  when  It  is 
not  shown  that  it  came  to  knowledge  of  appli- 
cant since  trial,  and  could  not  have  been  dis- 
covered before  by  exercise  of  proper  diligence. — 
Felly  T.  Deniaon  &  B.  By.  Co.  (Tex.  Otr.  App.) 
642. 

I  3.  Frooeedlmga  to  pvoowre  mmr  trlaL 

On  motion  for  new  trial  tor  newly  discoTered 
evidence,  afBdavits  as  to  conversations  with 

glaintiS's  htisband  are  hearsay.— Spalding  T> 
ity  of  Edina  (Mo.  App.)  302. 

Where  plaintlCTs  son,  who  acted  as  her  agent, 
was  guilty  of  misconduct  affecting  the  jury,  of 
which  she  had  no  knowledge,  it  was  error  to 
assess  a  penalty  against  plaintiff  therefw^ 
Clark  T.  Elmendorf  (Tex.  Civ.  Aiv.)  S88. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NONSUIT. 

Before  trial,  se«  "DismiBsal  and  Nonsuit" 
On  trial,  see  "Trial."  8  6. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Publication  In  offlcfal  newspapen;  see  ''Newt- 
papers." 

Of  porMeuIor  fact$,  acts,  or  pneeeMngt, 

See  "CSiattd  Morucages,"  i  2. 

Defects  or  obstructions  in  streets,  see  'Munic- 
ipal Corporationa,"  8  S. 

Election  contest,  see  "Ejections,"  t  2. 

Execution  sale,  see  "Execution,"  9  2. 

Loss  insured  against,  see  "Insurance,**  i  11, 

Public  improvements  in  munldpalitlest  see 
"MuiUcipal  Corporations,"  i  B. 

Sale  of  public  lands,  see  '*Pnblic  Lands,"  |  1. 

To  vartUmlar  ela$»et  of  DarUeg. 

See  "Principal  and  Agent."  |  8;  "Ballroads," 

i  4. 

Purchaser  of  note,  see  "Bills  and  Notes."  J  2. 
Purchaser  of  realty,  see  "Vrador  and  Par- 
chaser,"  I  3. 
Servant,  see  "Master  and  Servant,"  |  8. 

NUISANCE. 

Duplicity  In  Indictment,  see  "Indlctmut  and 

Information,"  9  2. 
Joinder  (tf  parties  in  action  for,  see  "Parties," 

9  1- 

Inability  for  death  of  horse  caused  by  main- 
tenance of.  see  "Animals." 

IJabiUty  of  corporation,  see  "Corporations,"  i 
i 


I  1,     ^^Iwte  MllSMUM. 

Brick  manufacturing  establishment  Mi  to 
constitute  a  nuitanca — Poweli  v.  Brookfield 
Pressed  Brick  A  Tile  Hfg.  Co.  (Mo.  App^)  64tl. 

That  the  injnry  resulted  from  the  reasonable 
use  of  the  plant  held  to  be  no  defense  to  an  ac- 
tion for  damages  for  maintaining  a  brick  maa- 
nfacturiug  plaut  bo  as  to  constitute  a  noisancfc 
—Powell  T.  Brookfield  Pressed  Brick  &  llle 
Mfg.  Co.  (Mo.  App.)  646. 

That  defendant's  brick  kilns  wew  bnOt  after 
the  most  approved  patterns,  and  that  It  em- 
ployed skilled  persons  In  Inirning  the  brick.  Mi 
DO  defense  to  an  action  for  damages  for  main- 
taining a  brick  mauufactariug  plant  so  as  to 
constitute  a  nuisance. — Powell  v.  Brookfield 
Presaed  Brick  &  Tile  Mfg.  Co.  (Mo.  App.)  m. 

Injury  to  crop  by  escaping  gas  from  the  kilns 
of  a  brick  manufacturing  plant  htld  to  anstain 
an  action  for  damages.— Powell  v.  Brookfield 
Pressed  Brick  &  Tile  Mfg.  Co.  (Mo.  App.)  646. 

A  petition  in  an  action  for  damages  for  the 
maintenance  of  a  nuisance,  resulting  in  injan- 
to  crops,  need  not  allege  that  tiie  acta  of  whica 
plaintiff  cQmplains  were  unlawfullj' d(me;— Pov^ 
eU  T.  Brookfield  Pnased  Biiek  *  TUa  UIg.  Oh 
(Mo.  App.)  646. 

I  S.   PvliUe  Boisanees. 

A  distillery  company's  liability  for  a  nuiaanca 
created  by  the  feeding  of  slops  to  cattle  on  Its 
premlaoa  Md  not  avoided  by  the  dnty  Imposed 
by  it  on  the  feeders  to  proTent  the  same,  whwe 
It  was  manifest  that  the  means  provided  waa 
Inadequate.— Peacock  Distillery  Oob  T.  Oommoiif 
wealtii  (Ky.)  803. 

OBJECTIONS. 

For  purpose  of  revievr,  see  "Appeal  and  Er- 
ror,^' 9  5;  "Oiminal  Law,"  I  19. 

To  reception  of  evidence,  see  "Oimlnal  Law," 
I  12;  ^'Trial,"  {  4. 

OBLIGATION  OF  CONTRACT. 

Lawa  Impaliing,  aee  *X!onatitntional  Law,"  1 3. 

OBSTRUCTIONS. 

In  atreets.  aee  "Mnnlclpal  Corporatlm^**  1  & 

OFFER. 

Of  reward,  aee  "Rewards.** 

OFFICERS. 

Bribery,  see  "Bribery." 
MandMnns.  s«e  "Mandamua,"  1 1. 

ParHeuIur  elfMsea  or  oiHleeri; 

See  "aerks  of  Courts":  "Judges":  "Jnsticea 
of  tiie  Peace";  "BeeelTera";  "Sheriffa  and 
Constables." 

Bank  officers,  see  "Banks  and  Banking,"  |  L 

(>>llectorB  of  taxes,  see  "Taxation."  1  8. 

Corporate  ofllcers,  see  "Corporations,"  |  4. 

Health  officers,  see  "Health,"  9  1. 

Highway  officers,  see  "Highways,"  9  2. 

Municipal  officers,  see  "Municipal  Corpora- 
tionB,*^H  8,  8. 

State  officers,  see  "Sutes,"  9  1. 

SY^eyora  of  public  lands,  sea  "PaUie  landa^** 

i  1.  AppoiBtment,    qulUMttOB,  ud 
tenare. 

Under  Const,  art.  6.  f  24,  the  Ootut  ot  Ctrll 
Appeals  was  without  power  to  rmdcr  jndgmmt 
removing  a  sheriff  from  his  office,  on  an  appeal 
in  a  proceeding  for  that  purpose,  tbou^  tlie 
evidence  was  conclusive  against  his  right  to  th» 
■ame^tato  r.  Box  (Tn.  Gtr.  App.)  882, 
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state  T.  aox  (Tex.  uiv.  App.)  w^. 

It  is  within  the  discretion  of  the  district 
judge,  in  proceedings  to  remove  a  county  offi- 
cer, to  require  the  district  attorney  to  conduct 
the  proceedings,  or  to  appoint  other  attorneys 
for  such  pnrpose.— State  t.  Box  (Tex.  Git. 
App.)  982. 

In  a  proceeding  to  remove  a  sheriff  from 
office,  the  petition  held  not  demnrrable  on  the 
sround  that  the  proceeding  could  only  be  con- 
ducted by  the  district  attorney,  or  some  other 
officer  authorized  to  prosecute  suits  In  the  name 
of  the  state.— State  r.  Box  (T6X.  Giv.  App.) 
082. 

I  2.   Rlshts,  powen,  duties,  and  UnbU- 
Itles. 

Soccessfal  election  conteritant  held  not  enti- 
tled to  recover  from  the  state  the  salary  paid 
contestee  during  his  incumbency  of  state  of- 
fice.—Nail  v.  Coulter  (Ky.)  1110. 

Const.  S  235,  held  not  to  entitle  successful 
election  contestant'  to  recover  salary  paid  con- 
testee during  his  incumbency  of  state  office. — 
Nail  T.  Oonlter  (Ky.)  1110. 

OILS. 

Right  of  life  tenant  as  to  oU  wdls,  see  "life 

Estates." 

OPENING. 

Judgment,  see  "Judgm«it,"  {|  1,  4. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  11. 
In  criminal  prosecutions,  see  "Griminal  Law/' 
i  6. 

OPINIONS. 

Of  courts,  see  "Goarts,"  8  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  4. 

ORDERS. 

Of  court,  see  "Motions." 

Ueview  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Judicial  notice  of,  see  "Criminal  Law,"  |  6. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,"  g§  2,  3,  5,  6. 

Kflating  to  intoxicating  liquors,  see  "Intox- 
icating Liquors,"  8  4. 

Relating  to  maintenance  of  railroad  crossings, 
see  "Railroads,"  I  3. 

PARENT  AND  CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 

Ward";  "Infants." 
Action  for  services  to  parent,  see  "Work  and 

Labor." 

Care  required  of  railroads  a;;  to  chtldrm  on  or 
BPar  tracks,  see  "Railroads,"  8  7. 

Contributory  negligence  of  children  Injured  or 
killed  bv  operation  of  railroad,  see  "Rail- 
roads," i  6. 

luipiited  negligence  of  parent,  see  "Negllgencet" 


contract  to  pay  tneretor.  —  Terry  v.  warder 
'  (Ky.)  154. 

In  action  for  injuries  sustained  by  plaintitTs 
minor  son,  owing  to  alleged  negligence  of  de- 
fendant, instructions  on-  tiie  qnestion  of  dam- 
ages held  fiair  and  prop».— Baxter  t.  St.  Lonli 
Transit  Go.  (Mo.  J^.)  70. 

PARKS. 

In  municipalities,  see  'Municipal  Cbrporatlons," 


PAROL  EVIDENCE. 

In  dTil  actions,  see  "Evidence,"  |8  5,  10. 


PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  I  6. 

Identity  of  parties  to  different  actions,  see 
"Abatement  and  Rerivai,"  1 1. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Xlrror,"  I 

Parties  entitied  to  allege  emr,  see  "Appeal 
and  Error,"  $  17. 

Povona  concluded  1^  judgmenti  see  "Judg- 
ment," 8  & 

In  actUma  by  or  agalnat  particular  dawes 

See  "Carriers,"  8  2. 

In  parUcular  octtoru  or  proee«dinge. 

Foreclosure,  see  "Mortgagee,"  S  7. 

For  compensation  for  property  taken  for  pub- 
lic nse,  see  "Eminent  Domain,"  8  3. 

For  dissolution  of  partnoshlp,  see  "PartnN- 
ship,"  8  3. 

For  injaries  to  dower,  see  "Dower,"  8  2. 

On  insurance  policy,  see  "Insurance,"  8  12. 

To  varUoHlar  eleUBeaqfoonveyanoeSt  oontracte, 
or  tranMOctUme, 

See  **Gontract8."  8  2. 

Usurious  contracts,  see  "Usury,"  8  1* 

8  1.  Defendants. 

Two  corporations,  not  connected  with  each 
other,  and  severally  operating  differeot  copper 
redndng  plants,  which  polluted  the  air  sur- 
rouoding  uiem.  could  not  be  joined  as  defend- 
ants in  an  action  by  an  abuttiug  property  own- 
er to  recover  damages  resulting  from  such  pol- 
lution.—Swain  V.  Tennessee  Copper  Go.  (Tenn.) 
03;  Cole  v.  Ducktown  Sulfur,  Copper  &  Iron 
Co.,  Id. 

I  2.   Deteots,    objeetlana.   and  amend- 
ment. 

Parties  summoned  to  answer  or  entering  ap- 
pearance to  a  cross-petition  held  not  entitled, 
after  judgment,  for  the  first  time  to  question 
the  procedure.— Page  v.  Southern  Const.  Go. 
(Ky.)  879. 

Under  Rev.  St.  1899,  8  672,  a  judgment  for 
plaintiff  cannot  be  reversed  for  misjoinder  of 
parties  plaintiff.— Tennent  Shoe  Go,  T.  Birds- 
eye  (Mo.  App.)  1036. 

PARTITION. 

Accrual  of  action  to  set  aside,  see  "limitation 
of  Actions,"  8  2. 

8  1.    Br  aeta  of  partlM. 

A  dii^trilmtion  of  land  by  parol  gift  among 
children  held  to  be  a  valid  partition,  conferring 
title.— Bonner  v.  Bonner  (Tex.  Civ.  App.)  oli^u 
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PARTNERSHIP. 

Bee  **A8aodatiotis." 

Admissibility  of  mercantile  reports  to  ahow 
partnership,  see  "Evidence,"  8  9. 

'Fraud  by  credit  man  of  partuership  inducing 
sale,  see  "Salee,"  C  1. 

Liability  of  stoekholders  as  partners,  see  "Cor- 
porations," 8  3. 

Necessity  of  service  of  amended  petition  alleg- 
ing cause  of  action  against  partnership  where 
original  set  wa  cause  of  action  against  cor- 
poration, see  '^ProoesB,"  1 1. 

I  1.  The  Tcslatloii. 

Evidence  examined,  and  Md  to  show  that  a 
defendant  was  a  member  of  a  finn  at  the  time 
an  indebtedness  sued  on  was  created. — Rhodes 
V.  iMwry  &  Ooebel  (Ky.)  459. 

Declarations,  made  by  one  sought  to  be  bound 
as  a  partner,  to  the  effect  that  he  was  not  a 
member  of  the  firm  in  qnestion,  are  inadmissi- 
ble.—Marks  &  Stix  T.  Uardr'e  Adm'r  (Ky.) 
864,  1105. 

I  2.   BlcHto  mmA  UMhmUm  mm  t«  tUvd 
persons. 

Knowledge  actjulred  by  a  member  of  a  law 
firm  as  to  a  matter  relating  to  a  deed  of  trust 
cannot  be  attribnted  to  bis  copartner,  who  was 
acting  as  trustee  under  the  deed,  and  not  in  the 
business  of  the  firm.— Tenneut  Shoe  Co.  t. 
Birdseye  (Mo.  App.)  1036. 

Neither  a  law  firm,  of  which  the  trustee  un- 
der a  deed  of  tmst  was  m  member,  nor  tlie  trus- 
tee's partner,  was  liable  for  misconduct  of  the 
trustee  in  foreclosing  the  deed.— Tennent  Shoe 
Co.  T.  Birdseye  (Mo.  App.)  1036. 

A  bank,  liaTins  loaned  money  to  enable  the 
borrower  to  purchase  an  iutere^  in  a  firm,  Iwld 
to  have  thereby  acquired  no  lien  on  the  firm's 
assets  over  partnership  creditors.- Hargadine- 
McKittrick  Dry  Goods  Co.  t.  Bappiogton  (Mo. 
App.)  1049. 

A  prior  attachment,  levied  by  a  creditor  of 
one  partner  on  the  firm  assets,  does  not  entitle 
such  attaching  creditor  to  priority  as  against 
subsequent  attaching  firm  creditors.— Har- 
gadine-McKittrick  Dry  Goods  Go.  T.  Sapping- 
ton  (Mo.  App.)  1049. 

A  judgment  against  a  nonresident  firm  was 
unsuRtainable.  where  the  petition  did  not  allege 
the  names  of  the  partners.— Perry -Rice  Grocery 
Go.  T.  W.  B.  Craddock  Grocery  Co.  (Tex.  CiT. 
App.)  966. 

I  9.   Dissolution,    settlement,    mnd  no" 

oonntinic. 

One  of  the  members  of  a  Ann  held  a  necessary 
party  to  a  suit  for  dissolution. — Boyd  T.  Boyd 
(Tex.  Civ.  App.)  39. 

PASSENGERS. 

See  "Carriers,"  ||  4-12. 

PAYMENT. 

See  "Oompromise  and  Settlement" 

Of  judgment  as  affecting  right  to  appeal,  see 

"Appeal  and  Error,"  8  3. 
Operating  as  discbarge  of  surety,  see  "Principal 

Hiul  Surety,"  S  2. 
Subrogation  on  payment,  see  "Sobrog&tion." 

OTpaitfeuIaretaiua  q/'obUffotfotu  or  UabUUlM. 
See  "Mortgages,"  |  B. 

Prtcp  of  land  sold,  see  "Vendor  and  Purchaser,'* 
8  2. 

Taxes,  see  "Taxation,"  |  7, 

PEACE. 

Breach  of  public  peace,  see  *'Breadl  of  the 
Peac«.** 


PENALTIES. 

For  causing  wrongful  death,  see  "Death,"  8  L 
For  failure  of  sheriff  to  pay  over  moneys,  see 

"Sheriffs  and  Constables,''  (  2. 
For  nonpayment  of  taxes,  see  "Taxation,"  1  7. 
'  For  offenses  by  druggists,  see  "Druggists. 
For  refusal  to  release  mortifage^  see  "Mortca- 

ges,"  I  6. 

PERJURY. 

f  1.  'Offenses  nnd  reoponslbUitT  tkoro- 

for. 

On  a  prosecution  for  perjury,  Aeld,  that  the 
testimony  was  not  material.— Maroney  t.  State 
(Tex.  Cr.  App.)  696. 

I  8  S>    Proseontlon  and  pnnislunent. 

j  On  a  prosecution  for  pei^nry,  the  materialitr 
.  of  the  nlse  testimony  must  be  averred  in  the 

indictment,  thouflft  in  general  terms.— Marooey 

V.  State  (Tex.  Or.  Am4  696. 

On  a  prosecution  for  perjory  In  an  action  on  a 
fire  policy,  held  not  permissible  under  the  in- 
dictment to  show  the  materialitr  of  the  testi- 
mony, on  the  ground  that  it  had  tended  to 
show  that  Insured  bnrned  his  bonse. — ^Maioiey 
V.  State  (Tex.  Cr.  App.)  690. 

Perjury  may  be  shown  by  circumstsntlal  evi- 
dence.—Maroney  v.  State  (Tex.  Cr.  App.)  696l 

On  a  prosecution  for  perjury,  the  manner  ol 
showing  the  materiality  of  the  testimony  stated. 
—Maroney  v.  State  (Tex.  Or.  App.)  696. 

Where  an  indictment  for  perjury  diarges  iu 
general  terms  that  the  testimony  was  on  a  ma- 
terial issue,  it  is  for  the  court  to  determine  from 
the  record  In  testimony  the  materialitr  of  the 
issue.— Maroner  t.  State  (Tex.  Or.  App.)  WO. 

PERPETUITIES. 

Tefltamentary  restraint  on  alienation  AWrf 
valid.— Smith  t.  Isaacs  (Ky.)  434. 

Under  Ky.  St.  1903,  S  317.  trast  for  odnra- 
tfonal  purposes  held  not  void  as  perpetuity.- 
PuUins  V.  Board  of  Education  of  Methodii-t 
Church  (Ky.)  457. 

Will  giving  property  to  be  invested,  hot  onlj- 
interest  to  be  used,  held  not  to  8Ufii>end  power 
of  alienation,  within  Ky.  St.  {  2360.— 

Pnllins  T.  Board  of  Education  of  Methodirt 
Ohurch  (Ky.)  467. 

Will  providing  that  testator's  real  estate  shall 
not  be  sold  or  Incumbered  for  40  yearn  after  his 
death  held  void,  under  Kj.  St.  1903.  f  2360. 

Erohibiting  perpetuitieB,r-£1deUt7  Tmst  Co.  T. 
Joyd  (Ky.)  896. 

PERSONAL  INJURIES. 

See  "Negligence." 

Aider  of  pleading  and  waiver  of  objections,  see 

"Pleading,"  8  8. 
Caused  by  construction  and  maintenance  of 

telephone  system,  see  "Telegraphs  and  Tele- 
phones," 8  !• 
Caused  by  operaticm  of  street  railroad,  wee 

"Street  Railroads." 
Oedibility  of  witnesses  as  question  for  Jury,  aee 

"Trial,"  8  6. 
Documentary  evidence  in  action  for,  see  **Ciri- 

dence,"  ^  9. 
Effect  of  settiement  of  claim  by  clirat  on  r^ht 

of  attorney,  see  "Attorney  and  Clirat."  |  2. 
Expert  testimony,  see  "Evidence,"'  i  11. 
Harmless  error  in  actions  for,  see  "^^tpoal  and 

Error,"  8  21. 
Hearsay  evidence  In  action  for,  see  "Evidence," 

6  S. 

Impeachment  of  witness  in  action  for*  Me 
"Witnesses,"  8  8. 
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Instructions  as  to  meaeure  of  damages,  see 
"Damages,"  §  5. 

Insti-nctions  In  action  for,  see  "Trial,"  §S  7-12. 

Measure  of  damaK^a,  see  "Dniunges,"  3. 

Relevancy  of  evideove  in  action  for,  see  "Evi- 
dence," 5  4. 

SofBciency  of  evidence  In  action  for,  see  "Bvi- 
dence,"  {  12. 

To  child,  see  "Parent  and  Child." 

To  employe,  see  "Master  and  Servant,"  S§  2-8. 

To  infant  see  "Infants,"  §  2. 

To  liccDPiee,  aee  "Railroads,"  §  B. 

To  passenger^  see  "Carriers,"  SS  7-0. 

To  person  on  or  near  railroad  trnclcs,  see  "Rail- 
roads," S  7. 

To  Irnveler  on  hiphway,  see  "Highways,"  S  3; 

"Municipal  Coi-poratious,"  S  8. 
To  traveler  on  highway  crossing  railroad,  see 

"Railroads,"  i  6. 
To  traveler  on  street,  sm  "Monicipal  Corpora- 

tlons,"  I  8. 
To  trespassw,  see  "Railroads,"  |  7. 

PEST  HOUSE. 

liability  of  city  for  anhealthy  condition,  see 
"Municipal  Corporations,"  {  S. 

PETITION. 

Amendment  of,  see  "Pleading,"  I  8.  . 
Suffldency  to  sustain  defamt  judgment,  see 

"Judgment,"  S  1. 
To  widen  road,  see  "Highways,"  {  1. 

PHOTOGRAPHS. 

As  evidence,  see  "Brldaice,"  |  9. 

PHYSICIANS  AND  SURGEONS. 

iilipert  teetimony,  see  "Evidence,"  I  11. 

Impeachment  of  medical  witness,  see  "Wit- 
nesses," i  3. 

Prosecution  for  riolation  of  license  laws,  see 
"Uceoses,"  I  1. 

A  physician  held  not  within  Sayles'  Rev.  Civ. 
St.  j897,  art.  5049,  imposing  a  tax  on  medical 
roedalists  traveling  from  place  to  place. — 
Aduns  T.  State  (Tex.  Cr.  App.)  985. 

PLEADING. 

Admissions  by  pleading,  see  "BMdence,**  |  6^ 
Amendment  after  limitations,  see  "Inmitation 

of  Actions,"  i  2. 
Amradment  on  appeal,  see  "Appeal  and  Error," 

I  16. 

Appealability  of  order  on  motion  for  judgment 
on  pleading9,_8ee  "Appeal  and  Error,"  §  2. 

Appealability  of  order  sustaining  demurrer,  see 
^'Appeal  and  Eteor,"  {  2. 

Applicability  of  instructions  to  pleadings,  see 
^•Trial,"  i  10. 

Assignment  of  errors  as  to  rulings  on  plead- 
ings, see  "Appeal  and  Elrror,"  |  13. 

Conformity  of  judgment  to  pleadings,  see 
"Judgment,"  S  2. 

Costs  on  amendment,  see  "Costn,"  S  1. 

Farther  pleadings  on  appeal  from  justice's 
court,  see  "Justices  of  the  Peace,"  $  3. 

Harmless  error  in  pleadings,  see  "Appeal  and 
Error."  §  21. 

Necessity  of  service  of  amended  pleading,  see 
"Process,"  §  1. 

SufHciency  of  petition  to  sustain  default  judg- 
ment, see  "Judgment,"  1 1. 


mem,    |  lu. 
City  ordinances,  see  'Oftinlcipal  Corporations," 

§  2. 

Contribute^  negligence  of  passenger,  see  "Car- 
riers," S  9. 

Statute  of  frauds,  see  "Frauds,  Statute  of," 
S  4. 

In  actioTis  by  or  against  particular  clatses  ctf 
parties. 

See  "Carriers,"  g|  2.  3,  8;  "CwrpornUons,"  S 
4;  "Master  and  Servant,"  I  8;  "Municipal 
Corporations,"  §6  8,  9;  "Partnership,"  i  2; 
"Prmcipal  and  Surety,"  S  3;  "Railroads,"  S 
6;  "Trespass  to  Try  Title,''  {  1. 

Stockholders,  see  "Corporations,"  S  S. 

To  enforce  vendor's  lien,  see  "Vendor  and  Fur- 
chaser,"  S  4. 

Trustees,  see  "Trusts,"  fi  3. 

In  parUctUar  actions  or  proceedihgt. 

See  "Forcible  Entry  and  Detaiun";  "Negli- 
gence," }  4;  "Nuisance,"  }  1. 
For  breach  of  warrau^,  see  "Sales,"  |  8. 
For  city  taxes,  see  "Municipal  Corporations," 

19. 

Foreclosure,  see  "Mortgagee,"  }  7. 

For  injury  to  live  stock  in  transportation,  see 

"Carriers,"  {  3. 
For  negligence  in  transmission  or  delivery  of 

telegram,  see  "Telegraphs  and  Telephones," 

I  2. 

For  personal  injuries,  see  "Carriers."  8$  8,  9; 
"Master  and  Servant,"  S  8;  "Municipal  Cor- 
porations," i  8:  "Railroads,"  §  6. 

For  price  of  goods  sold,  see  "Sales,"  §  7. 

For  wrongful  couversioa  of  goods  hj.  carrier, 
we  "Carriers,"  S  2. 

lutlii'tment  or  criminal  Information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  S  3. 

On  insurance  policy,  see  "Insurance,"  U  12, 
14. 

On  tax  collector's  bond,  see  "Taxation,"  |  8. 

Services,  see  "Work  and  Labor." 

Suits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  Oonveyances,"  I  2. 
To  enforce  trust,  see  "IVusts,"  |  8. 

I  1.   Plea  or  answer,  cross  ooa^lalst, 
amd  affidavit  of  defense. 

Under  Rev.  St  1899,  t  4499,  where  defraidant 
pleaded  a  counterclaim,  and  plaintiBTs  amended 
petition  was  stricken,  after  which  plaintiff  dis- 
minped  its  original  petition,  ijlaintifE  was  enti- 
tled to  allege  the  cause  of  action  pleaded  in  the 
amended  petition  in  a  replication,  as  a  counter- 
claim to  defendant's  counterclaim. — Morrison 
Mfg.  Go.  r.  Roach  &  Green  (Mo.  App.)  044. 

{  2.   Beplloatlim  or  reply  and  subse- 
quent pleadings. 

'V^'here  a  counterclaim  was  alleged  to  defend- 
ant's counterclaim  in  plaintiff's  replication,  as 
authorized  by  Rev.  St.  1899,  f  4409,  plaintiff 
was  not  barred  from  relief-  thereon  on  the 
ground  that  the  cause  was  first  alleged  In  a 
reply,  and  was  not  within  the  general  scope  of 
the  petition.— Morrison  Mfg.  Go.  v.  Roach  & 
Green  (Mo.  App.)  044. 

f  3.   Anended  and  supplemental  plead- 
incs  and  repleader. 

In  an  action  on  a  fire  policy,  the  refusal  to 
permit  defendant  to  file  an  amended  answer 
hrld  not  an  abuse  of  discretion. — Pennsylvania 
Fire  Ins.  Co.  v.  C.  D.  Young  &  Co.  (Ky.)  127. 

An  application  to  file  an  amended  rejoinder  is 
within  the  discretion  of  the  trial  judge. — Guth- 
rie V.  Guthrie  (Ky.)  474. 

An  amendment  of  the  petition  after  judgment 
Add  too  late.— Bohannon  v.  Clark  (Ky.)  479. 
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Discretion  of  the  conrt  In  refusing  permingion 

to  amend  the  petition  after  the  case  was  called 
for  trial  held  not  to  have  been  abnsed.— Marks 
&  Stix  V.  Hardr'B  Adm'r  (Ky.)  864,  1106. 

Court  held  to  have  had  no  authoritr  to  pei^ 
mit  amendment  of  petition. — Oraiff  t.  Welsb- 
HacUey  Coal  &  OU  Co.  (Ky.)  1122. 

Under  Bev.  St.  1890,  §  657.  an  amended  pe- 
tition, stating  a  caose  of  action  different  from 
that  contained  in  the  original  petition,  cannot 
be  allowed.— Pnrdy  t.  Pfaff  (Mo.  App.)  S24. 

i  4.    Slgaatwe  and  ▼erlfleatlott. 

In  an  action  on  a  life  policy,  where  the  an- 
swer was  not  reified,  the  contract  as  alleged 
by  the  petition  stood  confessed.— Weber  t.  An- 
cient Order  of  Pyramids  (Mo.  App.)  660. 

I  S.    Filing  serrlea,  and  vithdvawaL 

When  defendant  failed  to  ofFer  evidence  In 
support  of  its  cross-action.  It  thereby  abandon- 
ed the  same.— Qalveston,  H.  ft  S.  A.  By.  Co. 
T.  Schlather  (Tex.  OlT.  AsfP')  868. 

8  6.  Uotlou. 

Counts  of  a  petition  htld  to  state  same  cause 
of  action  for  injury  in  attempting  to  board 
street  car,  so  that  plaintifC  ia  not  required  to 
elect  between  them.— Maguire  t.  St  Loais  Tran- 
sit Co.  (Mo.  App.)  838. 

Striking  ont  plea  of  accord  and  satisfaction 
held  no  abtise  of  discretion.— El  Paso  Electric 
Ry.  Go.  V.  GaUIher  (Tex.  Civ.  App.)  7. 

i  7«    Imqm,  proof,  amd  Tarianea. 

On  a  motion  to  quash  an  execution  lerj,  an 
admisrion  of  the  creditor's  attom«r  hM  to  nave 
relieved  the  debtor  from  proving  the  date  of  the 
registration  of  his  deed,  under  which  he  claimed 
the  land.— Mey^  Bros.  Drug  Co.  v.  Bybee  (Mo. 
Sup.)  579. 

An  answer  to  a  motion  to  quash  an  execution 
levy  held  an  admission  of  the  issuance  aud  levy 
of  the  execntion,  relieving  defendant  from  proof 
thereof.— Meyer  Bros.  Drug  Co.  v.  Bybee  (Mo. 
Sup.)  679. 

I  &    Defeota  and  oUeottonSt  walTer,  and 
aider  bj  Tordlot  or  Jndcnent. 

Failure  of  the  petition,  in  an  action  for 
personal  services,  to  allege  a  promise  of  com- 
pensation, held  cured  by-an  answer.— Dearing 

V.  Moran  (Ky.)  217. 

Petition  for  an  injunction  held  so  aided  by  re- 
turn to  rule  to  show  cause  as  to  present  a 
concrete  case  Invoking  jurisdiction  of  the  court 
to  issue  injuuction,  and  hence  prohibition  would 
not  lie. Scliubach  v.  McDouald  (Mo.  Sup.) 
102();  Hirt  v.  Kinealy,  Id.;  Leonard  v.  Fish- 
er, Id. ;  Schubach  v.  Hough,  Id-:  Steiaer  v. 
Wood,  Id. ;  Wasserman  &  Co.  v.  Hough,  Id. 

In  an  action  by  a  servant  for  personal  inju- 
ries, a  charge  of  general  negligence  was  snffi- 
clent,  as  against  an  objection  first  made  on 
trial.— Johnson  v.  Metropolitan  St.  By.  Co. 
(Mo.  App.)  275. 

Buling  on  motion  to  dismiss,  on  ground  of  de- 
parture, after  amendment  of  petition,  held 
waived  by  proceeding  with  the  trial. — Powell  v. 
Brookfield  Pressed  Brick  &  Tile  Mfg.  Co.  (Mo. 
App.)  &4li. 

Where  the  defenses  pleaded  are  Inctmsistent, 
80  that  proof  of  one  will  disprove  the  other, 
plaintiff  must  move  to  strike  them  ont.  and 
cannot  raise  the  objection  by  an  instruction. — 
Harper  t.  Fidler  (Mo.  App.)  1084. 

POLICE  JUDGE. 

Aa^orit7  to  appoint  receiver,  see  "Beedven,'* 

POLICE  POWER. 

Of  muDidpality*  see  "Municipal  Corporations," 

i  6. 


POLICE  REGULATIONS. 

Construction  of  as  to  coostitntioflalita,  see 
"Oonstltntlonal  Law."  1 1. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suftrage,  see  "Slectiona.** 

POSSESSION. 

See  "AdTorse  Pouesidon.'* 
Becoretr  of  hr  exeeotlon  pordiaWr  aee 
ecntion."  i  2. 

POWERS. 

Of  tale  In  mortgage,  see  "Mortgases."  I  6. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Oonrta." 

Ita  particular  ctvU  ooHofw  or  proceeding 

See  "Divorce,"  11;  "Bjectment";  "Beplevin"; 
"Trespass  to  Try  Oltle,"  |  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  2. 

To  widen  road,  see  "Highways,"  |  1. 

Partloular  prooeedings  in  aetUmM. 

See  "Abatement  and  Bevival";  "Appearance"; 
"Costs";  "Damages,"  S  6;  "Depositions"; 
"Dismissal  and  Nonsuit'  ;  "Evidence"; 
ecution";  "Judgment*':  "Jury";  "limitation 
of  Actions";  "Motions'';  "Parties";  "Plead- 
ing"; "Process":  "Bemoval  of  Oanaes"; 
"Trial".;  "Venue.^' 

Nonsuit,  see  'Trial,"  {  «. 

ParticitlaT  remedies  in  or  Incident  to  actions. 

See  "Attachment";  '^Garnishment";  "Injonc- 
tion";  "Becelvers";  "Sequestration.'* 

iVooftiufif  In  erimiiurt  proseeulfofu. 
See  "Bail,"  I  1;  "Criminal  Law." 
Eor  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  i  8. 

Procedure  in  exerctae  of  fpedal  /wtsdletloiu. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
%  2. 

Procedure  on  rmtew. 
See  "Appeal  anri  Error";    "Exceptions,  Bill 
of:  "Justices  of  the  Peace,"  }  3;  '•New  TH- 
*al.'' 


PREFERENCES. 


Effect  of  proceedings  in  bankraptcy^  see  "Bank- 
ruptcy," i  2. 


PREJUDICE. 

Gronnd  for  reversal  In  drll  aedm,  aee 
peal  and  Brtor,"  i  21. 

PRELIMINARY  INJUNCTION, 

See  "Injunction;'  |  4. 

PREMIUMS. 

For  Inrarauce,  m  "Insurance."  H  5,  Si 
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PRESENTMENT. 

Of  fdalma  aninst  wute  of  decedent,  we  "Bx- 
ecnton  ua  Adminlstraton,"  I  4. 

PRESUMPTIONS. 

As  to  capactl7  of  iofant  to  commit  crime,  see 
"Infants,"  §  1. 

A.B  to  validity  of  city  ordinances,  see  "Munici- 
pal CorporationB,"  12. 

In  civil  actions,  see  'Evidence."  S  2. 

On  appeal  or  error,  see  "Appeal  and  Brror," 
I  18;  "Criminal  Law,"  {  22. 

PRIMARY  ELECTIONS. 

Recorerj  of  mon^  bet  on  primary  election,  see 
"Gaming,'*  |  1. 

PRINCIPAL  AND  AGENT. 

See  ''Attorney  and  Client";  'broken*';  *Tac- 
tors." 

Admissibility  of  evidence  in  action  by  factor 

against  principal,  see  "Evidence,"  S  4. 
Admissions  by  agent,  see  "Evidence,**  $  6. 
A|ency  of  partner  for  Ann,  see  "Partnmhip," 

Insurance  agents,  see  "tnsnrance,"  SS  2,  7. 
Subrogation  of  surety  to  rlebts  of  principal  on 
payment  of  debt,  see  "Subrogation." 

I  1.    Th*  relatlML. 

Dedaratious  of  alleged  ogmt  held  inadmissi- 
ble to  establlBh  the  agency.— Tabet  t.  Powell 
(Tex.  Civ.  App.)  997. 

I  S.   Katul  rlebts.  dvilaa,  muA  UftblU- 
ties. 

A  contract  authorizing  plaintiff  to  sell  de- 
fendant's machines  in  certain  territory  con- 
Btrued,  and  held  not  to  confer  an  exclusive  right. 
— Indiana  Boad  Maeh.  Go.  t.  Lebanon  Carriage 
A  Imidement  Co.  (Ky.)  9B1. 

Plaintiff,  having  a  non-exclurive  right  to  sell 
defendant  8  machines  In  certain  territory,  held 
not  to  have  a  right  to  commissions  on  sales  by 
defendant  to  a  customer  secured  by  plaintifE.— 
Indiana  Road  Mach.  Co.  v.  Lebanon  Carriage  & 
Implement  Co.  (Ky.)  861. 

I  3.   Bigltta  and  UabiUtles  as  to  third 
parsons. 

Evidence  in  action  for  failure  to  deliver  goods 
held  not  to  show  agency  for  seller,  bo  as  to  ren- 
der contract  of  purchase  binding. — Keiley  & 
Lysle  Milling  Co.  t.  Adama  (Ark.)  49. 

Agent's  knowledge,  acqnlred  in  anbsequent 
and  distinct  transaction  from  that  In  snit,  held 
not  imputable  to  principal,  ao  as  to  start  Umlta- 
tions.— Day  T.  Bzehange  Bank  of  Kentucky 
(Ky.)  132. 

A  principal  held  not  liable  to  a  transferee  of 
a  draft  drawn  on  bim  by  hie  agent  in  excess 
of  hla  antbority.— Gray  Tie  &  Lnmber  Go.  v. 
Farmers*  Bank  (Ky.)  1207. 

That  a  contract  was  apparently  within  the 
scope  of  an  agent's  authority,  and  that  the  al- 
leged principal  received  the  benefits  of  it,  was 
sufficient  evidence  to  go  to  the  jury  on  the  gnes- 
tion  of  agency.— A.  Booth  &  Go.  Bethel  (Ky.) 
868. 

On  the  issue  of  waiver  by  agent  of  landlord's 
statutory  lien  on  crops,  evidence  as  to  the  ap- 
parent scope  of  the  agent's  authority  held  ao- 
missibie.— Wimp  v.  Eariy  (Mo.  App.)  343. 

Evidence  held  insnfflcient  to  anatain  finding 
that  bank's  agent  was  authorised  to  settle  or 


liad  no  knowledge  tbat  the  agent  waa  also 
acting  for  the  ouer  party.— Harper  t.  Ffdler 
(Mo.  App.)  1084. 

Information  acquired  by  an  agent  before  the 
agency  existed  cannot  be  imputed  to  liis  prin- 
cipal.—Kyle  V.  Gaff  (Mo.  App.)  1047. 

Knowledge  of  an  agent  to  sell  land,  which 
may  be  imputed  to  the  principal,  is  only  tbat 
which  he  ootaina  in  the  course  of  his  own  em- 
ployment.—Kyle  T.  Gaff  (Mo.  App.)  1047. 

That  an  agent  bonght  the  cattle  which  he 
sold  to  plaintiffs  before  be  knew  that  plain- 
tiffs wanted  to  buy  held  not  to  affect  prin- 
cipal's liability  for  the  agent's  fraud  in  the 
transection.— Pbipps  t.  Mallory  Commission 
Co.  (Mo.  App.)  l(m. 

Defendant  held  liable  for  its  agent's  fraud, 
thoueb  it  did  not  authorize  the  frand.— Phlpps 
V.  Mallory  Commission  Co.  (Mo.  App.)  1007. 

One  dealing  with  an  agent  may  rely  upou 
principal's  representations  as  to  agent's  au- 
thority .-Phlpps  T.  Mallory  (Sommisslon  Co.  - 

(Mo.  App.)  ifm. 

A  principal's  liability  for  the  acts  of  his 
agent  is  not  affected  by  restrictions  of  author- 
ity, where  the  principal  represented  that  the 
agent  had  a  wider  authority. — Phippa  T.  Mal- 
lory Commission  Co.  (Mo.  App.)  100*. 

In  an  action  against  a  prindpal  and  his  agent, 
who  pleaded  that  be  acted  as  his  principal's  sure- 
ty only,  evidence  tbat  he  had  no  authority  to 
make  the  contract,  which  waa  contradicted,  held 
not  to  constitute  an  abandonment  of  his  plea 
of  suretyship,  so  as  to  justify  judgment  against 
the  agent.--Tabet  v.  Powell  (Tex.  Civ.  App.) 
997. 

In  an  action  on  a  contract  made  by  an  agent, 
against  both  the  agent  and  his  principal,  the 
principal  was  not  estopped  to  object  that  the 
ageut  exceeded  his  authority  in  making  the  con- 
tract, by  bis  failure  to  object  to  the  admission 
of  the  contract  in  evidence. — Tabet  t.  Powell 
(Tex.  Civ.  App.)  997. 

In  an  action  on  a  contract  for  attorney's  serv- 
ices, evidence  held  to  justify  a  finding  that  the 
agent  of  the  person  injured  had  full  charge  of 
the  "claim,"  as  distinguished  from  the  settle- 
ment thereof.— Tabet  t.  Powell  (Tex.  Civ.  App.) 
997. 

Where  a  peraon  injured  gave  his  brother  full, 
charge  of  bis  claim  for  injuries,  the  brother" 
had  authority  to  «uploy  an  attorney  on  a  con- 
tingent fee  of  one-half,  secured  by  au  assign- 
ment of  one-half  of  the  claim.— Tabet  T.  Pow- 
ell (Tex.  av.  App.)  997. 

PRINCIPAL  AND  SURETY. 

See  "Bail";  "Limitation  of  Actions,"  S  1. 

Liabilities  of  sureties  on  bond  for  costs,  see 
"Costs,"  8  2. 

Liabilities  of  sureties  on  bond  of  indemnity 
against  liens,  see  "Mechanics'  Liens,"  9  1. 

Liabilities  of  sureties  on  tax  collector's  bond, 
see  "Taxation,"  §  8. 

Transfer  to  secure  surety,  as  fraud  on  credit- 
ors, see  "Fraudulent  Conveyances,"  |  1. 

S  1*   Creatiim  and  wiatenoe  of  nlatloit. 

That  a  wife  signed  a  note  on  second  line  for 
signatures  held  not  sufficient  to  give  notice  to 
payee  tbat  she  signed  it  as  sure^. — Wm.  Deer- 
ing  &  Co.  V.  Vear(Ky.)  886. 

I  2.    DftsobarKO  of  swetr* 

Secret  redeposit  of  misapnn^[Kteted  fnnds  did 
not  become  a  payment  until  accepted  by  credit- 
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or  B8  snch,  and  he  could  then,  by  a^eement 
with  debtor,  apply  it  to  funda  last  miaapiH^prl- 
ated.— Grant  County  Building,  Loan  &  BaTli^ 
A^s'a  V.  Liemmon  (Ky.)  874. 

Performance  of  certain  extra  work  build- 
ing contractor  Md  not  to  tverate  to  release 
surety  on  his  bond.— Snoanalmi  Realtjr  Go.  t. 
Moynihan  (Mo.  Sup.)  1014. 

In  action  on  bnilding  contractor's  bond,  sorety 
held  estopped  to  set  np  that  the  architect  did 
not  hare  authority  to  anthorize  the  omission 
of  certain  escalation  called  for  by  the  specifi- 
catiODS.— Suogaalmi  Real^  Oo.  t.  Moynihan 
(Mo.  Sup.)  1014. 

Under  Rev.  St  1899,  ftS  4600-4B02,  failure  of 
payee  to  sue  tiefore  principal  on  note  becomes 
InsolTent  Aeld  not  to  discbarge  surety.— Bnrge 

V.  Duden  (Mo.  App.)  653. 

§  3.   Remedies  of  eredltors. 

.Limitations  begin  to  run  against  sureties  in 
fidelity  hond  when  fraudulent  misappropria- 
tion of  funds  is  made  by  principal. — Grant 
Gonnty  Building,  Loan  &  Savings  Ass'n  v.  Lem- 
mon  (Ky.)  874. 

Judgment  for  plaintifE  on  pleadings  held  prop- 
er, in  action  against  surety  on  note.— Burge  t. 
•  Duden  (Mo.  App.)  653. 

PRINTING. 

Oontracts  between  printers  as  to  bids  for  pub- 
lic work,  see  "Contracts,"  S  !• 

PRIORITIES. 

Of  claims  against  partnership,  see  "Partna- 
ship."  i 

PRISONS. 

Escape  from,  see  "Escape." 

PRIVATE  ROADS. 

lUghts  of  way,  see  "Easements.** 

PRIVILEGE. 

Of  wftness  as  to  testimony,  see  "Witnesses," 
12. 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander."  9  L 

Disclosure  br  witness,  see  "Witnesses,"  f  1. 

PROBATE. 

Of  wHI,  see  "WiUs,"  S  S. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

Zn  action*  against  particular  dosses  qfpartlet. 

See  "Oorporations,"  {  4. 

Particular  forms  of  iptOs  or  other  proceai. 

See  "Execution";  "Oamlshmeot";  "Injunc- 
tion"; "Mandamus";  "Replevin";  "Seques- 
tration." 

I  1.    nature,   laavuee,   veavlaites,  and 

▼aUdltT. 

Where  a  petition  against  a  nonresident  as  a 
corporation  was  amended  to  state  a  cause  of 
action  against  a  partnership,  a  judgment  again^it 
it  and  a  garnishee  could  not  be  sustsined,  in 
the  absence  of  service  of  such  amended  petition, 
under  Rev.  St  art.  1230,  or  defendants*  appear- 
ance.—Perry-Rice  Grocery  Co.  v.  W.  B.  Orad- 
dock  Grocery  Go.  (lex.  Oiv.  App.)  808, 


PROMISSORY  NOTES. 

Sea  "Bill!  and  NotM.** 

PROOF. 

Matters  to  be  proved  under  pleadinc,  ass 

"Pleading."  {  7. 
Of  loss  insured  against,  see  "Insurancek"  I  U- 

PROPERTY. 

See  "Animals";  "Improvements." 

Adverse  possession,  see  "Adverse  Peassaaion." 

O>natitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  {  5. 

Dedication  to  public  nee,  see  "Dedication.** 

Life  estate  in  personal  property,  see  "life  Es- 
tates." 

Protection  of  rights  of  property  by  inJunctitHi, 

see  "Injanction,*'  S  2. 
Taklns  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

Duplicity  In  indictment  for  taUnc  female  for 

farpose  of  prostitution,  see  "IndictmaDt  and 
Dformation,"  S  2. 

PROVINCE  OF  COURT  AND  JURY. 

In  dvil  actions,  aee  *TtM,"  {  7. 
In  criminal  iwoaecutlona,  see  "Criminal  Law," 
114. 

PROXIMATE  CAUSE. 

Direct  or  remote  conseQuencee  of  llljnry,  see 

"Damages,"  fi  2. 

Of  injury,  see  "Negligence,"  %  2. 

Of  injunr  to  employi,  see  "Master  and  Serv- 
ant,^' 8S  2.  7. 

Of  injuty  to  passenger,  see  "Carriers,"  |  8. 

PUBLIC  AID. 

To  railroads,  see  "Bailroads,"  |  % 

PUBLICATION. 

In  official  newqtaiiers,  see  "Newspaper*.** 

PUBLIC  DEBT. 

See"Gotintiea,'*  12;  "Municipal  Corporationa." 
10. 

PUBLIC  IMPROVEMENTS. 

By  munidpalitiea,  see  "Municipal  Cupora- 
tions,"  I  0. 

PUBLIC  LANDS. 

Admissibility  in  evidence  of  certified  cmiies  by 
Land  Commissioner,  see  "Evidence,"  f  9. 

i  1.  DlBposal  of  Unds  mt  th«  etotoa. 

Under  Rev.  St  1896.  art.  4218g.  regoiring  no- 
tice by  the  Commissioner  of  the  Land  Office  to 
the  coanty  clertc  that  school  land  Is  offered  for 
sale,  previous  advertisement  does  not  dispense 
with  the  statutory  requirement.  —  Boawell  T. 
Terrell  (Tnc.  Sup.)  4. 

School  land  is  not  aohject  to  sale  on  the  same 
day  that  a  prior  purchase  thereof  is  forfeited, 
in  the  absence  of  notice  by  the  CommlSNhmer 
to  the  coun^  clerk,  under  Rev.  St.  art.  421i*.— 
Boswell  V.  Terrell  (Tez.  Sup.)  4. 

That  one  was  entitled  to  purchase  public 
lands  aa  actual  settler  heU  not  to  render  valid 
his  purchaac  of  aeetloBa  as  laolatad,  wbm  ia 
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t  connected.— Barnam  t.  Terrell  (Tex.  Sup.) 
t. 

lomtui-ssioner  ot  General  Land  Offlce,  or  sne- 
sor,  Reld  to  have  pow^  to  rescind  sale  of  pub- 
lauds  made  hj  mistake.— Bumam  t.  Terrell 
!z.  Sap.)  500. 

Tnder  2  Batts'  Rev.  St.  1885,  'art  4218y  ab- 
acts  furnished  to  assessors  of  taxes  Aeld  not 
afiect  rights  of  purchaser  of  supposed  iso- 
ed  sections  of  nnblic  lands.~Burnam  y.  Ter- 
1  (Tex.  Sup.)  500. 

Jnder  2  Batts'  Rev.  St  1895,  art  4218y,  de- 
mination  of  Commissioner  of  Greneral  Land 
ilce  as  to  whether  sections  are  isolated  held 
nistcrial  act  aud  not  coDcInsive. — Burnam  t. 
rrell  (Tex.  Sup.)  500. 

!nra]id  sale  of  lands  to  lessee  cannot  be 
iited  as  continuation  of  lease,  though  pay- 
!nts  exceeded  amount  dae  under  lease.— But^ 
m  T.  Torell  (Tex.  Stqk)  600: 

Sale  of  connected  aecttons  ai  Iwdated  Md 
t  rendered  valid  by  subsegnent  luTalid  sale 
the  connecting  section.— Bumam  t.  Terrell 

ex.  Sup.)  500. 

Under  the  act  of  1895  relative  to  sale  and 
Lse  of  state  school  lands  (Laws  1895,  p.  68, 

47).  and  Bev.  St  1805,  arts.  2315,  4218p, 
tion  of  Land  Commissioner  with  reference 

part  of  leased  land  held  not  to  amount  to  a 
Qcellntion  of  the  lease.- Trey^  T.  Lowrie 
■ex.  Civ.  App.)  18. 

Under  I^ws  1895,  pp.  63,  64.  c  47.  t|  8, 
8,  purchaser  of  grazing  land  Md  entitlea  to 
irchase  additional  land. — Trevey  v.  Lowrie 
:ei.  Civ.  App.)  18. 

Under  Rev.  Civ.  St.  1897.  art.  4218f,  relative 
public  lands,  a  mere  actual  occupant,  who  is 

»t  a  bona  fide  purchaser,  held  to  have  no  right 
purchase  additional  land.— Trevey  t.  Lowrie 

'ex.  av.  App.)  18. 

Under  Const  1876.  art  7,  S  24,  and  art  14, 
6.  and  Saylea'  Ann,  Civ.  St.  art  1482f,  the 
ict  that  an  actual  settler  on  public  lands  is  a 
.inor  held  not  to  deprive  him  of  the  rigbt  to 
irchase  additional  lands.— White  T.  Watson 
Dex.  Civ.  App.)  287. 

In  an  action  to  recover  land  awarded  to 
efendant  as  additional  school  land,  the  land 
tmmissioaer's  certificate  of  proof  of  defend- 
at's  ftettlement  on  his  home  section  held  not 
Imisoible  as  against  plaintifl^Whlte  v.  Wat- 
}n  (Tex.  Glv.  App.)  2S7. 

A  purchase  of  school  lands  as  an  additional 
urchase,  ander  Batts'  Civ.  St.  1895,  art 
218fff,  held  not  forfeited  by  the  purchaser's 
lie  to  another^MUler  T.  Hallford  ^ez.  Oiv. 
.pp.)  239. 

Under  Acts  1001.  p.  294.  c  12&  §  4,  proof  of 
[>l)licatioDB  for  purchase  of  land  Ma  nullified 
y  proof  of  existence  of  lease  In  force  at  the 
ime.— Valentine  v.  Sweatt  (Tex.  Civ.  App.) 

85. 

Under  Acts  1901.  p.  295,  c.  125,  8  5,  state 
nnd  held  to  be  OQ  market  after  expiration  of 
0-day  and  30-day  periods  after  expiration  of 
pase.— Valentine  v.  Sweatt  (Tex.  Glv.  App.) 
85. 

The  district  surveyor  of  one  county  was  not 
uthorized  to  make  the  surveys  in  another  coun- 
y,  where  that  county  at  that  time  was  attarh- 
d  to  a  different  land  district  than  that  to  which 
he  snrveyor  belonged.— Houston  &  T.  C.  K.  Co. 
.  Pe  Berry  (Tex.  Civ.  App.)  736. 

A  survey,  made  while  Pasch.  Dig.  art.  4573. 
yatt  in  force,  was  valid,  although  the  bonnty 
■ertificate  was  not  actually  filed  in  the  office  of 
he  surveyor.— Houston  &  T.  O.  R.  Co.  v.  Do 
flerry  (Tex.  Civ.  Avp.)  788. 

Gen.  Laws  1879.  p.  4fi^  e.  S2,  withdrew  tracts 
>f  land  consisting  of  640  acres  or  less  In  certain 


counties  from  Individual  appropriation,  and  ren- 
dered locations  made  withm  the  prescribed  lim- 
its void. — McCaleb  v.  Rector  (Tex.  Oiv.  App.) 
056. 

Oen.  Laws  1879,  p.  48,  c  52,  withdrawing 
from  location  tracts  of  unappropriated  public 
land  situated  In  organized  counties  and  contain- 
ing not  mote  than  g40  acres,  applied  to  counties 
afterwards  organized,  as  well  as  those  already 
organized  when  the  law  was  enacted. — ^Mc- 
Caleb V.  Rector  (Tex.  Civ.  App.)  956. 

Oonceding  that  a  county  orgaqized  in  1880 
was  not  within  the  provisions  of  Gen.  Laws 
1879,  p.  48,  c.  62,  withdrawing  from  private 
appropriation  certain  lands  in  organized  coun- 
ties. It  was  brought  within  the  provisibna  of 
that  act  by  its  re-enactment  on  March  11, 
1881  (Gen.  Laws  1881,  p.  27.  c.  36).— McOaleb 
V.  Rector  (Tex.  Civ.  App.)  966. 

The  fact  that  the  first  entn;  In  a  snrvevor's 
record  hook  was  made  In  18^  Is  not  evidence 
on  an  Issue  as  to  when  the  surveyor  was  elect- 
ed.—McCaleb  V.  Hector  (Tex.  Civ.  App.)  9S6. 

I  2.   Spanish,    Mexlean,    Freneh.  mmA 
Russian  crants. 

Valid  grant  of  public  lands  by  Mexican  au- 
thorities held  to  vest  title  In  grantee,  in  absence 
of  evidence  of  want  of  accmtance  or  atendon- 
ment.— Feaslee  t.  Walker  (Tex.  Glv.  App.)  980. 

Grant  of  land  by  Mexican  authorities,  pur- 
suant to  concession  which  had  already  been  ex- 
hausted, held  absolutely  void.— Peaslee  T.  Wal- 
ker CTez.  Olv.  App.)  980. 

PUBLIC  NUISANCE. 

See  "Nuisance."  S  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  S  !• 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication," 
Taking  property  for  public  use.  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  •'Waters  and  Water  Courses,"  i  2. 

PUNISHMENT. 

See  *XBrceny,*'  |  1, 

QUANTUM  MERUIT. 

See  **Work  and  Labor.** 

QUARANTINE. 

Liability  of  county  for  expenses  incurred  by 
board  of  heeltti,  see  "HeaHh." 

QUASHING. 

ElxecutioD,  see  "Bzecution,"  |  1. 

QUESTIONS  FOR  JURY. 

In  civU  actions,  see  "Trial,"  |  6. 

In^  Y'™'^  prosecutions,  see  "Criminal  Law," 

RAILROADS. 

See  "Street  Railroads.** 

Accrual  of  action  for  flooding  oop  owing  to 
railroad  embankmenL  leg  **Iimltatlon  of  Ac- 
tlon%"  %% 
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As  employers,  see  "Master  and  Serrant.  * 

Carriase  of  goods  and  passengera,  see  "Car- 
riers, 

Otizenship  of  companies  for  purpose  of  federal 
jurisdiction,  see  "Removal  of  CXtaBes,"  S  !■ 

D-aij  of  as  to  provldinff  separate  coaches  for 
wSite  and  colored  passengers,  see  "Civil 
Rights." 

Imputed  negligence  of  person  injured  bjr  opera- 
tion of,  see  ^'Negligence,"  i  S. 

Injunction  to  compel  restoration  of  railroad 
crossing,  see  "Injonction,"  I  1. 

Joinder  of  causes  of  action  against,  see  "Ac- 
tion," fi  2, 

Judicial  power  to  restrain  brokers  from  deal- 
ing in  nontransferable  railroad  tieketM,  see 
"Constitutional  Law,"  {  2. 

Liability  for  injuries  to  traveler  on  highway, 
see  "Highways,"  S  3. 

Mandamus  to  enforce  compliance  with  ordi- 
nance as  to  grade  at  street  crossings,  see 
''Mandamtis,"  I  L 

Bequests  for  InstructiMis  In  actions  for  personal 
injuries,  see  "Trial."  {  IL 

Restraining  sale  of  noutransferable  railroad 
tickets,  see  "Injunction."  §  1. 

Specific  performance  of  contract  to  donate 
right  of  way,  see  "Specific  Performance,"  i  2. 

Subscriptions  in  aid  of,  see  "Subscriptions." 

Sufflcienc^  of  Instmctions  in  action  for  inrson- 
al  injuries,  see  "Trial,"  S  10. 

Taking  of  or  injury  to  lands  or  easements  for 
public  Qse,  see  "Eminent  Domain." 

Taxation  of,  see  "Taxation,"  |  8. 

Weight  and  effect  of  evidence  in  action  for 
personal  injuries  as  qneation  for  jnry,  see 
'T'rial,"  SO. 

i  1.   BaUroftd  oompanlea. 

Demand  by  county  against  railroad  for  breach 
of  trust  in  misappropriating  subscribed  funds 
by  railroad's  predecessor  in  interest  held  9tale 
and  unenforceable  in  equity. — Marion  County 
V.  I-ouiaville  &  N.  B.  Co.  (iy.)  487. 

I  S.    PnbUo  aid. 

Railroad  held  not  to  have  breached  conditloas 
of  stock  subscription  made  by  county  In  pur- 
chasing ties  and  railB.~Marion  Count?  v.  Lou- 
isville &  N.  B.  Co.  <Ky.)  437. 

{  8.   Oomstnietlon,     malntenanoe,  and 
equipment. 

In  an  action  to  compel  a  railroad  to  restore 
a  crossing  over  its  tracks,  plaintiffs  held  estop- 
ped to  invc^e  mandatory  iniuoction. — Louis- 
rlUe  ft  N.  B.  Co.  v.  Smith  (Ky.)  160. 

The  reasonableness  or  necessity  of  an  ordi- 
nance requiring  railroads  to  conform  to  grade 
of  streets  at  crossings  tield  uot  open  to  question. 
—Houston  &  T.  C.  R.  Co.  v.  City  of  Dallas 
(Tex.  Civ.  App.)  625. 

Under  the  police  power,  held,  that,  railroads 
may  be  compelled  to  conform  the  grade  of  thefr 
tracks,  where  they  cross  streets,  to  the  street 
grade.— Houston  &  T.  C.  R.  Co.  v.  City  of  Dal- 
las (Tex.  Civ.  App.)  525. 

A  city  charter  held  to  grant  specific  power  to 
a  city  council  to  pass  an  ordinance  compelling 
railroads  to  adjust  the  grade  of  their  tracks, 
where  they  iutersect  Btreets,  to  the  street  grade, 
at  their  own  expense. — Houston  &  T.  C.  It.  Co. 
T.  City  of  Dallas  (Tex.  Civ.  App.)  525. 

I  4.   Operation Statntorr,  nsnalaipal, 
and  offlelal  resnlationa. 

An  indictment  for  obstructing  a  public  street 
held  fatally  defrrtive  for  failure  to  identify  the 
street.— TiOuisville  &  N.  R.  Co.  v.  Common- 
wealth (Ky.)  124. 

Under  Ky.  St.  1903,  {  1703,  requiring  rail- 
roads to  erect  and  maintain  cattle  guards  at 
all  terminal  points  of  fences  constructed  along 
their  lines,  a  contention  that  such  guards  are 
not  n;<iuired  to  be  erected,  except  at  public 
and  private  crossiugs.  is  without  morit. — Parish 
V.  LouisviUe  &  X.  B.  Co.  (Ky.)  ItiO. 


Under  Ey.  St.  1903,  I  1790,  requiring  rail- 
roads to  construct  and  maintain  fences  on  one- 
half  of  the  distance  of  the  divisioa  line  between 
the  right  of  way  and  adjoining  land,  hM  no 
notice  to  conBtruet  la  Becessarvw— Pariah  v. 
LouisviUe  ft  N.  B.  Co.  (K7.)  186. 

Ky.  St  1908,  i  1791,  providing  for  noUc*  to 
railroads  to  baud  fences  as  reqmred  by  section 
1790,  is  only  for  the  purpose  of  setting  the 
criminal  law  in  motion  and  finding  the  par^  in 
default.— Parish  v.  LouisvUle  ft  N.  B.  Co.  O^y.) 
186. 

I  6.  —  Enjnrles  to  lleenseoa  or  tna> 
passers  In  ceneraL 

Instructions  in  an  action  for  injury  to  a  per- 
son unloading  a  car  A«IiI  to  correctly  state  the 
law  applicable  to  the  .ease. — Cincinnati,  N.  Q. 
&  T.  P.  K.  Co.  V.  Taught  (Ky.)  869. 

Plaintiff,  who  ma  struck  1^  the  swln^nc  dow 
of  a  car  which  he  was  unloading,  scm  not 
bonnd  to  jump  therefrom  after  It  started,  and 
entitled  to  go  to  the  door  as  the  only  means  of 
finding  out  where  be  was  being  carried. — Cin- 
cinnati, N.  O.  ft  T.  P.  By.  Oo.  v.  Vanght  <Ky.> 
859. 

Whether  or  not  idalntift  who  was  injured  br 
being  struck  bv  the  door  of  a  moving  car  whion 
he  was  unloading,  unnecessarily  placed  himself 
in  peril,  Acid  to  be  a  question  for  the  jury.— Cia- 
dnnati,  N.  O.  ft  T.  P.  By.  Co.  v.  Vanght  (Ky.) 
859. 

S  6.   —  Aoeidents  at  oroaslnsa. 

It  is  the  duty  of  a  railroad  to  ^ve  rignals  of 
an  approach  of  a  train  to  street  crosmnfn, 
and  failure  in  that  behalf  Is  actionable  uecli' 
gence.— Sif^ts  v.  LouisviUe  ft  N.  B.  Gou  Q^.) 
172. 

In  an  action  against  a  raUroad  for  negligence, 
resulting  In  plaintiff's  horses  taking  fright  at  a 
crossing,  evidence  held  to  authorize  the  aobmis- 
ston  of  the  Issue  of  defendant's  negligence  to 
the  jury.— Sights  v.  LouisviUe  &  N.  B.  Co.  (Ky.) 
172. 

It  Is  a  negligence  for  a  flagman  to  leave  his 
post,  knowing  that  an  enfrine  is  approaching 
the  crossing,  without  giving  some  mgnal  of 
danger.— Sights  v.  LouisviUe  &  N.  R.  Co.  (Ky.j 
172. 

One  driving  on  a  street  toward  a  railroad 
crossing  most  exercise  ordinary  care  to  prevent 
accident- Sights  v.  LonlsvUle  ft  N.  R.  Co.  (Ky.) 
172. 

Facts  Acid  insnfilcieut  to  establish  negligence 
on  the  part  of  a  railroad  company  in  an  actiftn 
for  killiug  a  child  at  crossing. — Gre«>u*8  AdmV 
V.  MaysTille  &  B.  8.  R.  Go.  (Ky.)  439.  . 

One  attempting  to  cross  railway  track  by 
climbing  over  car  held  guilty  of  contributory 
nwligence.— Illinois  Cent.  K.  Co.  v.  Bnnmfaton 
(Ky.)  870. 

Railway  company  Aeld  not  liable  for  injury  to 
one  crossing  track  by  climbing  over  car, — Ill- 
inois Cent.  R.  Co.  v.  Broughton  (Ky.)  876. 

Allegations,  in  plaintiff's  complaint  In  action 
against  railroad  for  personal  iojuriea,  charging 
negUgence  in  the  management  of  the  train 
wliich  struck  plaintiff,  held  saffldent  notice  to 
defendant  that  tiie  method  and  manner  of  oper- 
ating  the  train  would  be  brought  into  qnestioo. 
-Louisville  ft  N.  R.  Co.  v.  Dick  (Ky.)  914. 

Charge,  in  action  against  a  railroad  tve  per- 
sonal injuries,  as  to  negligence  of  thoae  in 
charge  of  train  which  struck  plaintiff,  Md  pn^- 
er.-I^uisvllle  ft  N.  R.  Co.  v.  Dick  (Ky.)  914. 

Railway  company  held  authorised  to  use  riglit 
of  wav,  though  obstructing  view  of  travelers,— 
Nashville.  C.  &  St  L.  R.  Co.  v.  Witherspoon 
(Tenu.)  1052. 

In  .an  action  against  a  railroad  for  personal 
injuries,  whether  plaintiff  waa  gnllty  at  con- 
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itory  uegUg^ce  in  driving  on  the  track 
qaeatioQ  for Jary^Intematfonal  ft  0.  N. 
3o.  T.  Ives  (Tex.  Oir.  A^.)  86. 

LB  fact  tliat  defendant  may  bare  been  nes- 
it  in  obstructing  a  street  with  ita  cars  held 
the  proximate  canse  of  an  injurr  resalting 
1  an  accident  in  driving  around  a  cat  to 
d  the  obstruction.— Texas  &  P.  Ry.  Co.  v. 
y  (Tex.  Civ.  App.)  372. 
i-ldence  in  an  action  for  iujuriM  from  frisht- 
g  of  plaintiffs  horse  by  railroful  car  A«M  to 
.e  contributory  negligence  a  question  for  the 
.— International  &  G.  N.  B.  Co.  v.  Mercer 
c.  Civ.  App.)  662. 

vidence  in  action  for  injuries  from  frighten- 
of  plaintiff's  horse  by  railroad  ear  MA  ad- 
iible.— Internationa]  ft  G.  N.  R.  Co.  r.  Mer- 
(Tex.  Civ.  App.)  B62. 

I  an  action  for  injorles  at  a  ctossInK  plain* 

cannot  establish  negligence  complained  of 
showing  habitual  negligence  in  same  re- 
?tR.— Stewart  t.  Galveston,  H.  &  S.  A.  Ry. 
(Tel.  Qv.  App.)  979. 

r.   —  Iniiiri*!  to  persona  on  or  near 

tracks. 

ti  an  action  for  negligent  death  of  one 
;i(ling  near  railroad  right  of  way,  caused  by 
ailment  of  train,  fact  that  watchman  was 
;ent  from  a  crossing  heJd  immaterial. — Illi- 
s  Cent.  R.  Co.  v.  Watson's  Adm'r  (Ky.).175. 

n  an  action  for  negligent  death  of  one 
nding  near  railroad  right  of  way,  caused 
derailment  of  train,  act  that  cars  were 
■ailed  at  other  places  held  lucompetent.— 
nois  Gent  R.  Go.  t.  Watson's  Aduf  r  (Ky.) 
>. 

n  an  action  tor  negligent  death  of  one  stand- 
:  near  railroad  rlgnt  of  way.  caused  by  de- 
Iment  of  train,  peremptory  instruction  for 
'endant  held  properly  refused.— Illinois  Cent. 
Co.  v.  Watson's  Adm'r  (Ky.)  175. 

:n  an  action  for  negligent  death  of  one 
inding  near  railroad  right  of  way,  caused  by 
railment  of  train,  evidence  as  to  colloquy 
tween  witness  and  engineer  held  incompetent. 
[Ilinois  Cent.  R.  Co.  v.  Watson's  Adm'r  (Ky.) 
5. 

k  railroad  held  liable  for  killing  a  boy  three 
srB  old  on  the  track,  where  by  ordioary  care 
e  persons  in  charge  of  the  train  could  have 
en  him  and  prevented  the  acddent.— Louis- 
lle  ft  N.  R.  Go.  T.  Logaden's  Adm'r  (Ky.)  409. 

A.  license  to  use  a  railroad  track  as  a  thor^ 
ighfare  does  not  authorise  Its  use  for  sleep- 
g  and  sitting,  and  persons  so  using  it  are  tres- 
lsspd;.— Smith  V.  International  ft  G.  N.  R. 
).  (Tex.  Civ,  App.)  656. 

Persons  lying  or  sitting  on  railroad  tracks  are 
lilty  of  the  grossest  negligence,  and,  If  not 
scovered  before  they  are  struck  by  a  train, 
le  company  is  not  liable. — Smith  v.  Interna- 
onal  &  G.  N.  R.  CJo.  (Tex.  Civ.  App.)  556. 

In  an  action  for  injuries  to  a  child  on  a  rail- 
>ad  track,  an  instruction  requiring  the  railroad 
impany  to  keep  a  lookout  for  cmldren  on  the 
ack  was  proper.— Missouri,  K.  ft  T.  Ry.  Co. 
E  Texas  v.  Hammer  (Tex.  Civ.  App.)  708. 

In  an  action  for  Injuries  to  a  child  on  a  rail- 
)ad  track,  it  was  proper  to  charge  that  the  rail- 
oad's  failure  to  keep  a  lookout  for  such  chil- 
ren  was  uegligence  per  se. — Missouri,  K.  &  T. 
ty.Co.of  Texas  v.  Hammer  (Tez.Oiv.  ^p.)  708. 

Where  an  infant  on  a  railroad  track  was  of 
uch  tender  years  that  It  could  not  be  presumed 
he  would  leave  the  track  before  the  train  ap- 

•ronched,  the  operatives  thereof  were  bound  to 
me  the  highest  degree  of  care  to  stop  the  train 
refoi-e  reaching  her. — Missouri,  K.  ft  T.  Ry.  Oo. 
it  Texas  v.  Hammer  ^?ei.  Ctv.  App.)  70& 


la  an  action  for  Injuries  to  a  child  od  a  rail- 
way track,  evidence  Md  to  justify  a  finding  that 
the  engineer  of  the  train  had  previonaly  seen 
children  playing  on  the  right  of  way  near  a 
creasing.— Missouri,  K.  &  T.  Ry.  Go.  of  Texas 
V.  Hammer  (Tex.  Gir.  ^p.)  7CK5. 

In  an  action  for  Injuries  to  a  child  on  a  rail- 
road track,  an  instruction  fvlthdrawlng  from  tfie 
Jury  the  issue  of  the  company's  negligeuce  in 
failing  to  keep  a  proper  lookout  held  properly  re- 
fused.—Missouri,  K.  &  T.  Ry.  Oo.  of  Texas  v. 
Hammer  (Tex.  CSv.  App.)  708. 

In  an  action  for  injuries  to  a  child  on  track, 
an  instruction  that  the  degree  of  care  required 
of  tlie  railroad  company  varied  according  to 
the  probabilities  of  danger  at  different  portiona 
of  the  road  was  not  erroneous. — Missouri,  K. 
&.  T.  Rv.  Co.  of  Texas  v.  Hammer  (Tex.'  Civ. 
App.)  708. 

In  an  action  for  Injnriea  to  an  infant  on  a 

railroad  track,  an  erroneous  instmctlou  on  dis- 
covered peril  held  not  prejudicial. — Missouri,  K. 
&  T.  Ry.  Go.  of  Texas  v.  Hammer  (Tex.  Civ. 
App.)  708. 

f  8.    —  Injuries  to  aBimali  on  or  near 
traoks. 

Where  a  railroad  falls  to  erect  a  fence,  as  re- 
quired by  Ky.  St.  1903,  §  1790,  along  its  right 
of  way,  it  is  liable  to  the  landowner  for  injury 
to  cattle  resulting  from  such  failure,  though  the 
statute  does  not  In  terms  Impose  such  llablUty. 
-Parish  T,  LoufavfUe  ft  N.  S.  CJo.  (Ky.)  186. 

In  an  action  for  killing  of  animal  by  barbed 
wire  fence  Inclosing  railroad  track,  evidence 
held  to  authorize  inferences  that  animal  got  on 
track  and  was  frightened  by  a  passing  train.— 
Brown  V.  Missouri,  K.  ft  T.  By.  Co.  (Mo.  App.) 
273. 

Railroad  company  held  to  owe  to  owner  of 
horse,  permitted  to  pass  into  adjoining  pasture, 
duty  of  maintaining  lawful  right  of  way  fence 
through  such  pasture.— Brown  v.  Missouri,  K. 
ft  T.  Ry.  Oo.  (Mo.  App.)  273. 

A  goose  is  not  an  animal  or  obstruction, 
within  Shannon's  Oode,  I  1674,  snbsee.  4,  re- 

auirinr  trains  to  sound  alarm  whistie  and  put 
own  brakes  when  an  animal  or  obstmctton 
appears  on  the  track. — Nashville  ft  K.  B.  Co. 
V.  Davis  (Tenn.)  1060. 

In  the  absence  of  recklessness  or  common 
law  negligence,  a  railroad  company  is  not  liable 
for  the  killing  of  geese  permitted  to  run  at 
large,  while  tresmssing  on  the  railroad  track.— 
Nashville  &  K.  R.  Co.  v.  Davis  (Tenn.)  lOoO. 

2  Batts'  Civ.  St.  art  4628,  held  to  render  a 
railroad  company  that  has  not  fenced  its  track 
absolutely  liable  for  injury  to  live  stock.— Ft. 
Worth  &  R.  G.  Ry,  Co.  v.  Swan  (Tex.  Sup.) 
920. 

A  railroad  track  held  not  fenced,  within  2 
Batts'  Civ.  St.  art.  4626.  when  it  is  inclosed  on 
two  sides  and  one  end,  leaving  the  other  open. 
—Ft.  Worth  ft  R.  G.  Ry.  Co.  v.  Swan  (Tex. 
Sup.)  920. 

In  an  action  against  a  railroad  for  the  value 
of  mules  killed  at  a  siding,  the  burden  wa9  on 
plaintiS  to  prove  negligence  of  defendaut's  em- 
ployes.—Galveston,  H.  &  S.  A.  I^.  Co.  V.  Cas- 
sinelli  ft  Oo.  (Tex.  Civ.  App.)  247. 

Mere  fact  that  passenger  train,  which  killed 
mules  going  onto  track,  was  running  at  hi^h 
rate  of  speed,  held  not  to  show  negligence  in 
action  for  their  death.-^alTMton,  H.  ft  8.  A. 
^  Co.  V.  Casshielll  ft  Oo.  (Tex,  Olv.  App.) 

I  9.    Fires. 

In  an  action  against  a  railroad  company  for 
firing  deoedent's  building  by  sparhs  alleged  to 
have  been  emitted,  a  verdict  based  on  circum- 
stantial evidence  mM  muustainaUfv  In  the  ab- 
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sence  of  expert  testimonr  that  eiigines  under 
like  circumstances  uniformly  emitted  sparks  in 
snch  n  manner  as  to  fire  a  bnilding  as  far  dis- 
tant from  the  track  as  decedent's  building. — 
Gibbs  T.  St.  Louis  &  S.  F.  B.  Co.  (Mo.  App.) 
835. 

Rnle  for  measure  of  damage  in  action  agalnat 
a  railroad  for  damages  to  plaintifCs  grass  land 
from  fire  originating  from  sparks  from  defend- 
ant's engine  stated.— Jackion  t.  Missouri,  K.  & 
T.  By.  Co.  of  Texas  (Tex.  Oiv.  App.)  724. 

Special  iostruction.  in  action  against  railroad 
for  damage  to  plaintiff's  grass  land  from  fire 
originating  from  sparks  from  defendant's  en- 
gine, as  to  the  meaning  of  the  word  "originate." 
used  in  the  court's  charge,  Md  proper.— Ja<&- 
son  T.  Missouri,  K.  A  T.  By.  Co,  (rf  Texaa 
(Tez.  OiT.  App.)  724. 

RAPE. 

Examination  of  wltnessesi  see  **Witnessea,"  | 
2. 

Harmless  error  In  general,  see  "Oiminal  Law," 
J  22. 

Impeachment  of  witness,  see  "Witneues^"  fi  8. 
Questions  for  jury  in  general,  see  "Cnmfnal 
Law,"  8  14. 

(  1.   OCensea  ajad  responsibility  tliere- 
for. 

To  sustain  convictioa  of  assault  with  intent 
to  rape,  there  must  be  evidence  authorizing  the 
jury  to  beliere  that  defendant  intended  to  copu- 
late with  prosecutrix  at  all  hazards,  in  face  of 
resistance  by  her.— Dina  t.  State  (Tex.  Or.  App.) 
220. 

The  fbrce  osed  Md  not  snffident  to  show  in- 
tent, necessary  for  a  conviction  of  assault  with 
intent  to  rape. — Boss  t.  State  fFex.  Gr.  App.) 
riOS. 

A  request  for  intercourse,  with  a  threat  to 
injure  if  it  be  refused,  does  not  constitute  an 
assault  "with  intent  to  rape.— Ross  t.  State  (Tex. 
Cr.  App.)  514. 

t  2.    Proaeevtlon  and  pnnisbment. 

Assault  with  intent  to  rsrpe  is  felony,  and  pnu- 
ishable  under  Sand.  &  H.  Dig.  S  18ti6,  whether 
indictment  follows  statutory  or  common-law 
form.- Berers  t.  State  (Ark.)  748. 

Indictment  for  assault  with  intent  to  rape 
need  not  allege  malice  aforethought,  either  at 
common  law  or  under  Sand.  &  H.  Dig.  $  1866.— 
Berers  t.  State  (Ark.)  748. 

In  a  prosecution  for  assault  with  intent  to 
rape,  evidence  held  insufficient  to  sustain  a  con- 
victiou.— Dina  t.  SUte  (Tex.  Cr.  App.)  229. 


RATIFICATION. 

Of  acts  of  corporate  officers,  see  "Corpora- 
tions." I  4. 

REAL  ACTIONS. 

See  "Ejectment":    "Forcible  Entry  and  Be 
tainer."  i  1 ;  "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

Inatmctiona,  see  "Criminal  Law,"  |  15. 


RECEIVERS. 

In  action  to  foredose  mortgaget  ws  *Vivt- 

gages,"  7. 

I  1.    Appointment,    qnaUfleatlmi,  and 

tenure. 

Police  judge  in  town  of  sixth  class,  in  actkn 
for  forcible  detainer,  held  without  jurisdiction, 
after  execution  of  traverse  bond,  except  to  re- 
turn papers  to  circuit  court,  and  could  not  ap- 
point receiver.- Beed  t.  Taylor  (Kjr.)  882. 

RECOGNIZANCES. 

See  "Bail.**  {  1. 

RECORDS. 

As  evidence,  see  "Evideace,"  }  9. 

As  notice  to  purchaser  of  realty,  see  "Vendor 

and  Purchaser,"  {  3. 
Best  and  aecondary  evidence,  see  "BTidencc." 

S  6. 

Presumptions  as  to  matters  not  shown  hf  rec- 
ord, aee  "Appeal  and  Error,"  1 18. 

TiauBcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  H  11,  12;  '^Criminal  Law," 

I  20. 

Independent  of  the  statute,  a  court  has  power 
to  supply  its  missing  papers,  records,  or  files.— 
Warder.  Bnabnell  &  Glessnw  Co.  t.  Ubby  (Mo. 
App.)  338. 

REDEMPTION. 

Of  land  sold  for  aBsessments  for  public  im- 
provements, see  "Municipal  Corporations,"  | 

REFRESHING  MEMORY. 

See  "Witnesses,'*  1  2. 

REHEARING. 

See  "New  Trial." 

REINSURANCE. 

See  "Insurance,"  |  13. 

REJOINDER. 

Amendment  of,  see  "Pleading,"  |  8. 

RELEASE. 

See  "C^mpoaitions  with  Oreditors'*;  "Onnpfo- 

mise  and  Settlement." 
Parol  evidence,  see  "Evidence,"  |  10. 

Of  jMtrtieuIar  Oaaaa  QT  rlglUt  and  KobUMw. 

See  "Mortgages,"  $  5. 

Liabilities  of  surety,  see  "Principal  and  8are- 
t7,"  §  2. 

Bights  of  wife  In  husband's  property,  see  "Hus- 
band and  Wife."  {  8. 

Sutrscription  for  Corporate  stock,  see  "OMpora- 
tiona,'^  {  2. 


I  1. 


tttal,  and  re- 


PlendlttK*  eTldenoe, 
▼iew. 

Instruction  that  release  of  claim  for  injuries 
was  binding  on  plaintiff,  unless  he  did  not  and 
could  not  understand  its  contents,  held  proper. 
—Galloway  v.  San  Antonio  &  G.  By.  Co.  (Tex. 

Civ.  App.)  32. 

Instruction  that  release  of  claim  for  injurin 
is  bindiDg,  unless  defendant  falsely  reproseat^ 
tliat  it  was  simply  a  receipt,  held  proper  under 
the  pleadings. — Galloway  v.  San  Antwiio  ft  G. 
By.  Go.  (Tex.  Giv.  AppO  82. 
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RELEVANCY. 

Of  eridence  In  ciTil  actiona,  ne  ''Evidence,'*  % 

4. 

Ot   evidence   in   criminal   prosecntlona,  aee 
"CriniiDal  Law,"  §  7. 

RELIGIOUS  WORSHIP. 

ProsecatioD    for    diaturbiog,    aee  "CUmiual 
Law,**  I  22. 

REMAINDERS. 

See  "Life  Ertatea." 

Creation  by  wilt  aee  "WHIb,"  |  4. 

REMAND. 

Of  canae  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  S  22;  "Wills,"  |  3. 

REMEDY  AT  LAW. 

Ej£Fect  on  right  to  equitable  relief,  Kee  "Injunc- 
tion," 8  1. 

Effect  on  rbdit  to  relief  hj  habeas  corpus,  uee 
"Habeaa  Corpaa."  (  1. 

REMOVAL. 

From  office  In  general,  see  "Officers,"  8  1. 
Of  sheriff,  aee  "Sheriffs  and  Constable,"  1  1. 

REMOVAL  or  CAUSES. 

8  1.   OitlsenaMp  or  aUenmce  of  pkrtleft. 

Compliance  by  foreign  corporation  with  "Kj. 
St  1908,  8  ^1.  does  not  prevent  it  secaring  a 
removal  of  cause  against  it  to  federal  court. — 
Illinois  Cent  R.  Co.  v.  Hibbs  (Ky.)  1116. 

Motion  for  removal  of  cause  to  federal  court 
should  have  been  sustained,  where  there  was 
nothing  to  show  that  defendant  railroad  bad 
complied  with  Ky.  St.  1003.  S  S41,  providing 
for  the  domestication  of  foreign  railroad  com- 
panies.—Illinois  Cent  B.  Co.  t.  Hibha  (Ks.) 
llltt. 

RENT. 

See  "Landlord  and  Tenant,"  {  4. 

Collection   by   administrator,   see  "Executors 

and  Administrators,"  8  2. 
Liability  ot  sherifF  for  rent  ot  building  used 

until   disposition   of  goods  levied   on,  aee 

"Sheriffs  and  Constables,"  8  2. 
Of  mortgaged  property,  see  "Mortgages,"  8  3. 
Right  to  rent»  of  homestead  devised  to  widow, 

see  "Wills,"  5  5. 

REOPENING  CASE. 

For  fnrtiier  evidence,  see  "Trial,"  i  4. 

REPAIRS. 

On  streets,  see  "Municipal  Oorporatioos,"  8  S. 
Promise  ox  master  to  repair  defects,  aee  "Mas- 
ter and  Servant,"  |  6. 

REPEAL 

Of  mnnicipal  charter,  aee  "Municipal  Corpora- 
tions," §  1. 
Of  statutes,  see  "Levees";  "SUtutea,"  |  & 


REPLEVIN. 

Jurisdiction  of  jostices,  see  "JnaUces  of  the 

Peace^"  8  1. 
Becoverj  of  goods  sold,  see  "Salea,"  S  & 

8  1.   RIkM  of  action  mad  defensea. 

A  leader  of  wheat  to  be  repaid  in  kind  Md 
not  entitled  to  replevin  the  amount  from  tbM 
borrower's  crop  on  the  latter'a  failure  to  keep 
his  a^-eement.— Mattison  v.  Hooberry  (Mo. 
App.rSi2. 

REPLICATION. 

See  "Pleading."  8  2. 

REPLY. 

See  "Pleading,"  8  2. 

REPRESENTATIONS. 

Fraudulent,  see  "Frand,"  |  1. 

REPUTATION. 

Kncmledge  of  witness  aa  to,  see  "WitneHwa," 

REQUESTS. 

For  instructions  to  Jury  in  dvil  actions,  see 
"Trial,"  8  11. 

RESCISSION. 

Of  contract  for  aale  of  goods,  see  "Sales,"  (  8. 
Of  sale  of  public  land,  see  "Public  Idutds,"  |  1. 

RES  GESTiC. 

In  dvil  actions,  see  "Evidence,"  8  4. 
In  criminal  prosecutionB,  see  'XMininal  Ijaw," 
8  7;  "Homicide,"  8  4. 

RESIDENCE. 

Of  eniploj-6  as  affecting  venue  of  action  for 
personsl  injuries,  see  '^Master  and  Servant" 

-I  8-    -  .    - 

f  pa: 

of  t 

I  1. 


Of  parties  as  affecting  joriadiction  of  jastices 
of  the  peace,  see  *?iMtiGe8  of  the  Peac^*' 


RES  JUDICATA. 

See  "Appeal  and  Error,"  8  16;  "Judgment,"  |8 
7,8. 

RESULTING  TRUSTS. 

See  "Truata,"  S  1. 

RETURN. 

Of  ocecution,  aee  "Execution,"  8  8. 

REVENUE. 

See  "Taxation.** 

REVERSIONS. 

Of  land  dedicated  to  public  use,  see  "Dedica- 
tion," 8  2- 

REVIEW. 

See  "Appeal  and  Aror";  "Criminal  Law,"  88 
17-22;  ^'Justlcea  of  the  Peace,"  S3. 
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REVOCATION. 


Of  letter!  of  administratioii, 
AdminiatratorB,"  S  1. 


we  *'BlxecntoEa  and 


REWARDS. 

Reward  offered  by  Goremor  for  arrest  of  man 
charged  with  murder  held  subject  to  division, 
pursuant  to  contract  made  between  detective 
seeking  out  the  alleged  murderer  and  the  officer 
making  the  arrest.-^eather  t.  ^omiwon  (Ey.) 
194. 

As  between  two  persona,  one  held  wtitled  to 
a  reward  for  appreneusioo,  arrest,  and  conTlc- 
tioD  for  a  murderer.— Balls  Oonntj  t.  Stephens 
(Mo.  App.)  281. 

RIGHT  OF  WAY. 

Bee  "Basements." 

Agreements  to  contribute  land  for  right  of  way 
of  railroad,  see  "Subscriptions." 

Specific  performance  at  i»ntract  to  donate 
right  of  war  of  railcoad,  aee  "Specific  Per- 
formance." s  2. 

RISKS. 

Assumed  by  employfi,  see  "Master  and  Serr- 
ant,"  i  6. 

Within  inanranoe  policy,  sea  "Insurance,"  I  10. 

ROADS. 

See  "Highways";  'TTumpikes  and  Toll  Roads." 
Streets  in  cities*  see  "Municipal  Oorporatione," 
H  7»  8. 

ROBBERY. 

Questions  for  Jury  in  general*  ■••  **CrimlnaI 

I^aw,"  8  14. 
Sufficiency  of  evidence  In  general,  see  "Crim- 
inal Law,"  S  10. 

Evidence  In  prosecution  for  robbery  held  to 
sustain  a  conviction.— Kincald  t.  Commonwealth 
(Ky.)  433. 

In  prosecution  for  robbery,  certain  evidence 
as  to  finding  stolen  property  on  defendant's 
premises  htld  adml88iue.-^tata  t.  Hyatt  Qio. 
Sup.)  601. 

RULES. 

Of  railroad  company  as  to  carriage  of  pasien- 
gers,  see  "Carriers,*'  S  4. 

SALARIES. 

Of  officers  in  general,  see  "Officers,"  8  2. 

SALES. 

See  "Fraud,"  f  1;  ''Vendor  and  Purchaser.** 

Admissibility  of  admissions  of  agent  in  action 
for  breach  ot  warranty,  see  "Bridenee,"  I  6. 

By  assignees,  see  "Assignments  for  Bement  of 
Creditors,"  8  1. 

Oonclusiveness  of  jodgment  on  issue  as  to  mak- 
ing sale,  see  "Judgment,"  8  8. 

Expert  testimony  In  action  tot  breach  of  war- 
ranty, see  "Evidence,"  8  H- 

Of  community  property,  see  "Husband  and 
Wife,"  I  6. 

Of  dower,  see  "Dower,"  8  2. 

Of  homestead,  see  "Homestead,"  |  2. 

Of  intoxicating  liquors,  see  "Intoxicating  Uq- 
uors." 

Of  land  for  nonpayment  of  assessments  for 
public  Improvements,  see  "Monicij^l  Corpora- 
tions^" 8  0. 


Of  public  lands,  see  "Public  I^nds.**  1 1. 

On  execution,  see  "Execution,"  8  2. 

On  foreclosure  of  mortgage,  see  "Chattel  Mort- 

^gages,"  8  4;  1* 

Tax  sales,  aee  "Taxation,"  8  »• 

8  1.  Beqnisltw  wA  TalUlty  em- 

tra^t. 

False  representations  as  to  credit  to  mercan- 
tile agency  constitute  such  a  fraud  on  vendor 
of  n»ods,  who  relies  thereon,  that  be  may  re- 
scind the  contract  and  recover  goods  undisposed 
of  by  the  buyer.— Tenuent  Shoe  Co.  t.  Stovall 
&  Brand  (Ky.)  417. 

Partner  hfld  estopped  to  assert.  In  actioo 
against  firm  based  on  false  representations  of 
credit  made  by  him,  that  he  did  not  know  their 
falsity.- Tennent  Shoe  Co.  v.  Stovall  &  Brand 
(Ky.)  417. 

In  action  on  a  note,  in  which  counterclaim 
was  filed,  evidence  held  to  show  that  plaindfl 
bought  property  from  defendant  as  alleged.— 
Oliver  v.  Love  (Mo.  App.)  335. 

I  8.    GoBBtrnetlon  of  eo&traot. 

A  writing  riving  a  purchaser  a  rigbt  to  re- 
ject the  article  sold  within  a  certain  time  held 
u  part  of  the  contract  of  sale.— Watte  t.  Na- 
tional Obsh  Register  Co.  (Ey.)  118. 

Contract  for  the  purdiase  of  fruit  trees,  to 
be  paid  for  out  of  tne  produce,  hM  to  call  for 
payment  of  the  interest  from  datfc  compounded 
annually,  and  not  from  date  of  final  paymeot 
— Starfc  T.  Anderson  (Mo.  App.)  840. 

8  8.  Kodlfleatlon  or  >«attissi<»  mM  mwm 

tnet. 

A  purchaser  having  a  right  to  reject  an  arti- 
cle within  30  days  had  to  have  ratified  the  sale 
by  retaining  poseesaion  for  6  months. — Watts  t. 
National  Cash  Register  Co.  (Ky.)  118w 

8  4,   Ferf  oraaaoo  of  eontxmet. 

One  who  delivered  hay  in  partial  peiformance 
of  contract  held  entitled  to  recover  ita  value, 
subject  to  set-off  for  failnre  to  perform  com- 
pletely.—Briggs  V.  Morgan  (Mo.  App.)  28S, 

8  S.   Operation  and  affect. 

Contract  for  sale  of  timber  held  executory, 
and  title  under  it  did  not  pass  till  inspection 
was  made.— Deutsch  t.  Dunham  ft  Xdson 
(Ark.)  787. 

Evidence  Md  to  sustain  finding  that  sale  to 
consignee  was  not  for  cash  on  deilvery,  bat 
that  title  passed  without  payment.— Frazier  r. 
Atchison,  T.  &  S.  F.  B.  Co.  (Mo.  App.)  6^ 

8  6.  Warruitles. 

Where  plaintiff,  relying  on  his  own  Jndgmut 
and  past  experience,  bought  of  defendants,  who 
were  dealers  in  seeds,  a  specific  article,  uiown 
as  "Western  German  Millet  Seed,"  there  was 
no  implied  warranty  that  the  seed  wonld  per- 
minate,  and  produce  good  crops,  nor  that  they 
were  reasonably  fit  for  the  purpose  to  which 
they  were  to  t)e  applied.- Gardner  T.  T.  J. 
Winter  &  Co.  (Ky.)  143. 

Where  plaintiff's  father  purdiased  a  pear 
burner  under  a  warranty,  plaintiff  conld  not 
enfOTce  the  same  in  an  action  fOr  injorfes  sus- 
tained by  the  bursting  of  the  burner.— Tall^ 
T.  Beever  A  Hlndes  (Tex.  Civ.  App.)  28. 

A  contract  for  the  sale  of  cane  hM  to  contain 
an  express  warranty.— Ellis  v.  Blddick  Uta. 

Civ.  App.)  719. 

8  7.  BemedJea  of  aeller. 

In  an  action  to  recover  for  yam  sold  to  de> 
fendanta,  special  damages  arising  from  defects 
therein  were  properly  spedally  pleaded.— Wal- 
lace V.  KnoxTUle  Woolen  Mills  (Ky.)  192. 

Where  defects  in  yam  sold  to  manufacturers 
of  hosiery  could  not  be  ascertalDcd  until  used, 
the  acceptance  does  not  preclude  a  right  to  roon- 
terclaim  in  an  action  for  the  price. — Wallace  T. 
Kuoxville  Woolen  UUla  (EfO  US: 
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A  seller  cannot  sue  a  third  party,  who  was 
paid  by  tbe  buyer  for  the  property  sold  and 
delivered,  on  such  third  party's  claiming  title 
thereto. — Martin  t.  Chouteau  Land  &  Lumber 
Co.  (Mo.  App.)  673. 

In  an  action  lor  the  balance  dne  on  the 
price  of  a  concentrating  miU,  evidence  of  the 
amount  of  ore  turned  out  aftw  the  plant  was 
reconstructed  keld  admiasiUe.— Chowning  t. 
Parker  (Mo.  App.)  677. 

An  instruction  on  express  warranty  A«M  erro- 
neous, in  ignoring  a  contention  that  the  dam- 
aged condition  of  the  goods  was  caused  by  the 
purchaser's  failure  to  coimly  with  tbe  contnet 
-  EUIs  V.  Blddick  (Tex.^T.  App.)  719. 

i  8.    Kemedles  at  barer. 

Buyer  of  lumber,  on  breach  of  exeeatory  con- 
tract, held  not  entitled  to  maintain  replevin, 
but  remedy  was  in  damages.— Deutseh  T.  Dun- 
ham &  Kelson  (Ark.)  767. 

Where  plaintiff,  relying  on  Us  own  judgment 
and  past  expnience,  ordered  of  defendants,  who 
were  dealers  in  seeds,  a  specific  article,  known 
as  "Western  German  Millet  Seed,"  the  ques- 
tion, in  an  action  for  damages  for  breach  of 
warranty,  whether  the  seed  sold  to  him  actual- 
ly belonged  to  that  variety,  is  for  the  Jury.— 
Gardner  t.  T.  J.  Winter  &  Co.  (Ky.)  143, 

In  an  action  against  dealers  in  seeds  for  dam- 
ages for  failure  of  plaintiff's  millet  crop,  two 
paragraphs  of  complaint,  one  counting  on 
breach  of  express  warranty  as  to  the  variety, 
and  the  other  on  breach  of  implied  warranty  as 
to  quality  of  the  varie»  ordered,  are  not  in- 
consistent—Gardner V.  T.  J.  Winter  &  Co.  (Ky.) 
143. 

Measure  of  damages  for  defects  in  yam  sold 
to  mannfactoreFB  of  boaie^  stated.— Walhice 
T.  Knoxville  Woolen  Mills  (Ky.)  192. 

Defendant  In  action  for  failure  to  deliver 
goods  sold  held  not  entitled  to  complain  of 
finding  of  such  failure. — George  S.  Howell  & 
Co.  V.  Dlckerson  (Mo.  App.)  655. 

Where  plaintiff  sued  for  breach  of  warranty 
in  a  contract  of  sale  of  threshing  machinery, 
he  was  properly  confined  to  the  warranties  con- 
tained In  the  written  contract.— Standefer  t. 
Anltman  &  Taylor  Machinery  Oo.  (Tex.  GIt. 
App.)  852. 

A  purchaser  of  goods  on  implied  warranty 
Meld  entitled  to  receive  the  goo&  and  seek  re- 
dress for  breach  of  the  con^ct — Ellis  t.  Bid- 
dick  (Tex.  Olv.  App.)  719. 

SATISFACTION. 

See  "(Compromise  and  Settlement";  "Belease." 
Of  mortgage,  see  "Mortgages,"  S  5. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Unallotted  school  lands,  see  "Pablic  Lands," 
S  1. 

I  1.   PvbUo  seHools. 

Cliange  made  by  secretary  of  school  district 
in  contract  with  teacher  held  presumably  made 
with  authority.— School  Dist  No.  27  v.  Wheat 
(Ark.)  755. 

In  action  against  a  school  district  on  a  con- 
tract with  a  teacher,  evidence  held  to  show  that 
there  had  been  a  contract  calling  for  six 
months'  school.— School  Dist  No.  27  v.  Wheat 
(Ark.)  755. 

Cities  of  the  fourth  class,  having  established 
the  graded  common  school  system,  held  exempt 
from  Ky.  St.  1903,  S  4489,  being  part  of  the 
general  law  on  the  subject  of  oommon  schools, 
and  providing  for  the  compulsory  adoption  of 
the  graded  conmiou  school.— Taylor  t.  Russell 
(Ky.y  411. 
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Ky.  St.  1903,  c  113,  art.  10.  being  port  of 
the  general  law  on  the  subject  of  common 
schools,  held  not  to  repeal  Laws  1881-03,  p. 
1211,  c.  241,  relating  to  cities  of  the  fourth 
class,  and  permitting  them  to  adopt  the  graded 
common  school  system.— Taylor  v.  BusseU  (Ky.) 
411. 

SCIRE  FACIAS. 

On  foifefted  haU  bond,  see  '*Ball,"  1 1. 

SEARCHES  AND  SEIZURES. 

Search  for,  and  destruction  of,  gambling  appa- 
ratus, see  "Gaming,"  fi  2. 

Under  laws  relating  to  intoxicating  liauora,  see 
"Intoxicating  Liquors,"  |  7. 

SECONDARY  EVIDENCE. 

In  civil  aetlona,  see  'lEvidenc^"  {  6. 

In  niminal  iwoaecntions,  see  "Criminal  Law," 

SELECTION. 

Of  grand  jury,  see  "Grand  Jury." 

Of  guardian  hy  minor,  see  "Guardian  and 

Ward,"  1 1. 
Of  juiora,  see  "Jury,"  S  & 

SELF-DEFENSE. 

See  "Assault  and  Battery,"  |  1;  'homicide," 
SS  2,  6. 

SENTENCE. 

Reduction  on  appeal,  see  "Crimtnat  Law,"  1 17. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Hasband  and  Wife," 

SEPARATION. 

See  ''Husband  and  Wife,"  S  7. 

SEQUESTRATION. 

Under  Bev.  St.  1895,  arts.  4874,  4876,  the 
damages  to  be  assessed  against  a  defendant  in 
sequestration,  who  has  given  bond  and  retained 
the  property,  is  the  market  value  of  the  prop- 
erty at  the  time  of  the  trial.— Wood  v.  Fuller 
(Tex.  Civ.  App.)  236. 

An  affidavit  for  a  writ  of  sequestration,  alleg- 
ing that  defendants  would  make  use  of  their 
possession  to  waste  or  convert  the  revmue 
of  the  property,  held  objectionable  for  duplicity. 
—Clark  V.  Elmendorf  (Tex.  Civ.  App.)  538. 

SERVICES. 

See  "Work  and  Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

In  action  by  personal  representatives,  see  "Ex- 
ecutors and  Administrators,"  8  5. 

Pleading  matter  of  set-off  or  counterclaim,  see 
"Pleading,"  3  1. 

Set-off  in  action  between  vendor  and  vendee  of 
goods,  see  "Sales,"  8§  4,  7. 

j  1.   Katvre  and  Krovnds  of  remedy. 

Claim  of  holder  of  le^al  title  aeainst  holder  of 
equitable  title  for  tases  paid  hcul  not  a  proper 
subject  of  set-off,  under  4)iv.  Code  Praa  8  96) 
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Bubsec  2.— MontgomeiT  t.  Montgomery  (K7.) 
46S. 

SETTLEMENT. 

Bee  *'OomproiiiiM  and  fiettiement^;  "Belease." 
Marriage    Bettlementa,    Ke    "Husband  and 
Wife?'  I  2. 

Of  bUI  of  exceptions,  sea  "Obninal  Law,"  I  20. 

SHERIFFS  AND  CONSTABLES. 

Alteration  of  aherifTs  deed,  see  "Alteration  of 

Instraments." 
Liability  to  account  for  taxes  paid,  see  "Taxa- 

tiou,"  S  8. 

Necessity  that  proceedings  for  removal  of  sher- 
iff be  .  prosecuted  by  district  attorney,  see 
"Officers,"  S  1. 

Bhwiffs  as  tax  collectors,  see  "Taxation,"  f  8. 

1  1.   Appoltttasent)     iiiiaUftfiatloa»  wik 

tenure. 

Where  the  county  commissioner's  court  remov- 
ed a  sheriff  for  failure  to  file  his  bond,  aa  re- 
quired by  Rev.  St  1895,  art.  48M,  their  motive 
in  so  doing  was  immaterial.— State  v.  Box  (Tex. 
Civ.  App.)  982. 

Ber.  St.  1805,  art  4894,  relating  to  the  exe- 
cution of  iMnds  by  sheriffs,  held  mandatory, 
and  hence  the  shnlfTs  failure,  without  negli- 
gence, to  execute  the  bond  required,  was  suffi- 
cient to  Justify  his  removal. — State  v.  Box  (Tex. 
Civ.  App.)  982. 

That  a  sheriff  had  beeu  appointed  to  such 
office,  and  bad  given  bond  before  his  election, 
did  not  preclude  bis  removal  for  failure  to  give 
a  new  bond  thereafter,  as  reqtdred  Iff  Rev.  St. 
1895.  art.  4894.— State  ▼.  Box  CTex.  (Xw.  App.) 
982. 

E  2.    Powers,  duties,  and  liabilities. 

That  a  sheriff,  making  a  wrongful  seizure  of 
;roods,  in  claim  and  delivery,  surrenders  them 
to  the  true  owner  without  hu  making  the  affi- 
davit provided  by  Uv.  Code  Prac.  S  191,  held 
not  to  prevent  action  against  the  sheriff  for  the 
wrongful  seizure.— Vaugbu  v.  Justice  (Ky.)  424. 

Attorney's  fees  paid  by  one  whose  property 
is  wroogfuily  seized  are  not  part  of  the  dam- 
ages he  can  recover  for  the  wrongful  seisure. 
-^angbu  V.  Justice  (Ky.)  424. 

In  an  action  for  wroogfal  seizure  of  part  of 
a  lot  of  poles,  held,  that  an  instruction  was  mis- 
leading, so  that  under  it  damages  might  be  al- 
lowed for  loss  of  poles  not  seized.— Vaughn  v. 

Justice  (Ky.)  424. 

Sheriff  held  entitled  to  retain  money  claimed 
by  different  parti^,  and  have  Question  of  title 
thereto  determined  by  the  coui-t,  and  could  not 
be  subjected  to  statutory  peualty  for  failing  to 
pay  over  the  same.— W.  T.  Rickards  &  Co.  t. 
J.  H.  Bemis  &  Co.  (Tex.  Civ.  App.)  239. 

Makers  of  sheritTs  indemnity  bond  held  enti- 
tied  to  contest  right  of  plaintiffs  to  recover  stat- 
ntory  penalty  from  sheriff  for  failure  to  pay  over 

groceeas  of  execution  sale, — W.  T.  Rickards  & 
;o.  V.  J.  H.  Bemis  &  Co.  (Tex.  Civ.  App.)  239. 

Under  Rev.  St  1895.  art  2387,  imposing  lia- 
bility on  officers  for  failure  to  return  an  execu- 
tion or  for  making  false  return,  insolvency  of 
defendant  in  the  judgment  held  insufficient  to 
absolve  officer  from  liability.— Hale  v.  Bickett 
(Tex.  Civ.  App.)  631. 

A  sheriff  held  liable  for  the  rent  of  a  build- 
ing used  by  him  nutil  he  disposed  of  certain 
goods  levied  on,  without  regard  to  the  validity 
of  a  sale  of  the  goods  by  the  attachment  de- 
fendant to  plaintiff.— Hooks  &  Hinei  v.  Pafford 
(Tex.  aT.  App.)  901. 

SIDEWALKS. 

See  "Munidpal  Corporations,"  U  5,  & 


SINKING  FUNDS. 

For  municipal  indebtedness,  sea  "Monldptl 

Corporations,"  }  9. 

SLANDER. 

See  "Ubel  and  Slander.** 

SLEEPING  CARS. 

See  "Gwtrien,"  1 12. 

SMALLPOX. 

Liability  of  city  for  negUgentiy  removing  and 
caring  for  i>atient,  see  ^'Munldpal  Cdron- 
tionl7'  §  8.  1^ 

Liability  of  city  for  wrongfal  death  ctf  persoa 
suffering  from  amallpox  whme  iVatli  Is  al- 
leged to  have  resulted  from  nMjUgwioe  of  cfty 
office  removing  and  caring  nr  pat^t;  see 
"Death,"  1 1. 

SOCIETIES. 

See  "AasodatkHia.*' 

SPECIAL  LAWS. 

See  "Statntes,"  S  1. 


SPECIFIC  PERFORMANCE. 


I  1. 


Katnre  and  cronnda  «f  mmmAt  In 

K«neraL 

Specific  performance  of  contract  to  leave  prop- 
erty to  certain  person  at  death  Md  not  defeated 
by  will  devising  the  oropertr  to  another.— Jor- 
dan T.  Abney  (Tex.  Snp.)  486. 

I  8.   Contraeta  anforeeab^ 

After  a  contract  to  donate  a  railroad  ri^  of 

way  had  beeu  executed  on  the  part  of  a  rail- 
road company,  the  donor  could  not  object  that 
the  contract  was  not  enforceable  for  ancertainty 
of  parties  and  of  description. — Cnrry  t.  Ken- 
tucky Western  By.  Co.  (Ky.)  435. 

Offer  to  donate  a  railroad  right  of  way  tsM 
enforceable  by  a  railroad  company,  snbeeqaent- 
ly  organized,  which  constructed  a  railroad  on 
tne  line  proposed. — Carry  T.  Kentncky  Weaten 

Ry.  Co.  (Ky.)  435. 

A  person  who  haa  algned  a  contract  to  con- 
vey land  cannot  escape  liatdlity  by  a  aabse- 
quent  unauthorized  alteration  made  by  his 
agent,  with  tbe  intent  to  defraud  the  purchaser. 
—Cable  V.  Jones  (Mo.  Sup.)  780. 

Contract  by  which  decedrait  agreed  to  leave 
property  to  plaintiff  by  will  hdd  to  entitle  plain- 
tiff to  apedne  petformance.— Jordan  t.  Abney 
(Tex.  Snp.)  486. 

8  3.   ProoeedinBs  and  rallaf. 

In  a  suit  to  enforce  a  contract  to  c<»veT 
land,  the  chancellor  held  warranted  in  deqrerinc 
a  specific  performance.- Cable  T.  Jones  (Moi. 

Sup.)  780. 

SPEED. 

Excessive  speed  of  railroad  train  as  evidem'e 
of  negligence,  see  "Railroads,"  I  8. 

Excessive  speed  of  street  railroad  can  aa  neg- 
ligence, aee  "Street  BaUroads^"  |  2. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMANDS. 

Against  railroad  company,  aee  "Railroads^**  |  1. 
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STARE  DECISIS. 

See  "Appeal  and  Error,"  {  16;  "Ooarta,"  |  2. 

STATEMENT. 

Bt  wHnesfl  inconsistent  with  tertlmonr,  tee 

^'Witnessea,"  8  3. 
Of  case  or  facta  for  purpose  ot  revievt,  see  "Ap- 

r»l  and  Brror,"  SS  H.  12 ;  "Orimioal  Law." 
20. 

STATES. 

CoartSf  see  "Conrts." 

LegiBlatiTe  power,  see  "Coostltational  Law," 
I  2- 

PnbUe  landa.  see  "PabUc  Lands."  {  1. 

Hight  of  saccesrful  contestant  for  state  office 
to  recover  salary  paid  contestee,  see  "Offi- 
cers," 12. 

S  1.   Oorenunent  and  offleers. 

Governor  has  no  inherent  power,  either  hj 
virtoe  of  his  office  or  by  Cowt.  art.  6,  1  23,  to 
appoint  commissioners,  snch  as  members  of 
State  Capitol  Board  chosen  for  particular  par* 
poBe.--Oox  T.  State  (Ark.)  756. 

Legislatore  may,  in  cases  not  otherwise  pro- 
videu  for,  exercise  appointing  power,  and  hence 
Acts  1903,  p.  248,  providins  for  appointment 
of  State  Capitol  Board  of  Legislature,  li  valid. 
-Cox  V.  State  (Ark.)  756. 

Const  art  5,  I  14,  providing  for  mode  of 
taking  vote  on  legislative  api^ointment  of  offi- 
cers, contemplates  appointment  by  L^islature 
of  other  officers  than  those  necessary  to  dis- 
charge its  own  duties,  etc— Coz  v.  State  (Ark.) 
76& 

STATUTES. 

Laws  Impairing  obl!gati<»i  of  contracts,  see 

"Constitutional  Law,"  {  8. 
Presamptions  as  to  laws  of  oth«r  states,  see 

*^Evi^MV'  12. 


JProvtaunu  relatmg  to  % 
See  "Agriculture";  "Attac 
I  1:  ^'Bankruptcy,"  SS 
1:  "Curtew";  "Descen 
"Blections^;  "Intox 
"Judges":  "Judgment," 
censes,"  S  1;  "iJmitatl 
"Master  and  Servant" 
Uens";  "Municipal  Co 
"Public  Lands,"  SI;' 
"Schools  and  School  D: 
tion."  S  3, 
Contributory  negligence  o 

ter  and  Servant  $  7. 
Fellow  servants,  see  "M 
8  5. 

Official  newspapers,  see  "] 
Punishment  for  subseqa 

"Criminal  Law,"  §  23. 
Reraening    case    for  fi 

"TriaV'S  4. 
SUtnte  of  frauds,  see  "F 

8  !•   OenflTftl  and  spe 

Acts  1901,  p.  27,  establ 
trict  for  the  purpose  of  i 
lar  levee,  is  not  invalid 
suit  could  have  been  act 
eral  act— St  Lonla  Soul 
Grayson  (Ark.)  777. 

I  2.    Snbjeots  and  tit 

Const,  art.  4,  f  2&  p: 
shall  contain  bnt  one  ''sni 
clearly  expressed  In  the  1 
the  title  to  designate  the 
-State  T.  GantweU  (Mo.  E 

I  8.  Repeal,  snspemai^ 
nviTal. 

The  preann^tioD  is  thi 
not  intended  to  repeal  c 
though  the  general  act  coi 
ing  all  acts  inconsistent 
Sonthwestsm  By.  Oo.  t. 


UHi'I'im  STATES. 

CONSTITUTION. 

Amend.  14  SI  777 

Art  1,  S  2  1065 

STATUTES  AT  LARGE. 

189S,  March  2,  ch.  196,  27 
Stet  &31  [U.  S.  Comp. 
St  1901,  p.  31751   220 

1898,  July  1,  ch.  541,  S  18, 
"e"  "f,"  30  Stat  651 
tU.  8.  Comp.  St  1901, 
n.  3429]    62 

1S»B.  July  1,  ch.  641,  S  21, 
"d,"  "e,"  30  Stat.  652 
[U.  S.  Comp.  St  1901, 
p.  34.30]   6S 

1^,  July  1,  ch.  541.  3  67, 
subsec.  "c,"  30  Stat.  564 
[U.  S.  Comp.  St  1901, 
p.  3449J   486 

1808,  July  1,  ch.  541.  S 
67e.  SO  Stat  664  [U.  S. 
Comp.  St.  1801,  p.  8449]  208 

BBVISBD  STATUTES. 

I  5219  [U.  S.  Comp.  St 
1901,  p.  8502]   42 

OOBfPILED  STATUTBS 
1901. 

Page  3175    220 

Pag«  8429    62 


STATUTES  CONSTRUED. 

Page  3480   58 

Page  8449   208^  485 

Page  8502    42 

AHKAK8A8. 

CONSTITUTION. 

Art.  6,  1  14  756 

Art  6,  SS  3,  23   756 

SANDSLS  &  HILL'S 
DIGEST. 
S  825    746 

S  699    764 

|g  1203-1232    777 

I  1618   759 

S  1866    748 

fi  4877.  Amended  by  Laws 
1895,  p.  86   768 

LAWS. 

1881.  p.  63    749 

1895,  p.  86    758 

1897,  p.  107.  SS  2.  3   758 

1899,  p.  11   770 

18i»,  p.  137,  S  1   758 

1901.  p.  27   777 

1901.  p.  114   7n9 

1003,  p.  249    75i; 

1908,  p.  278   777 

IOWA. 

MCCLAIN'S  CODE. 
I  2002    60 


CO 
S  157  . . . 
If  171,  1 
S  285  .. 

C 

S  304  . .. 

CIVIL 

8  10  .... 
\  96,  sub! 
«  129,  1. 
8  191  . . . 
8  22S  ... 
8  272  ... 
8  318  ... 
Is  340,  3' 
I  4.-.2  . . . 

88  .'lie,  5; 

8  518  . . . 
8  520  . . . 
\  59.1  . . . 
a  *SOG  .  .. 
8  747  ... 
8  TQ3  ... 

CBIM 

1113 
8  240,  3^ 
2&t  ... 
382  ... 


GENKRAI.  STATUTES. 
Ch.  31,  art.  ;HJ,  9  11  (5)..  156 

STATTTES  ISM. 

!  24tVi.  Aii.i  uilod  by  Laws 
ISDU,        47-40,  oil.  29.  .  882 

STATUTES  1809. 

fi    439 

S  14<i3    418 

g  23*11   478 

))  241)0    4:io 

i  3509    199 


1S!I3,  p.  1157,  ch.  226,  8  44  908 

ISiM,  p.  189.  (!.  S3   1S5 

1894,  p.  2iMf.  ch.  100  1130 

IS^.  D.  2li8.  ch.  100,  art. 

5.  f  12   131 

1896.  pp.  47-19,  ch.  29  KsQ 

1898,  p.  154.  ch.  63,  fi  1.  .  .  13i 
1902,  pp.  70,  71,  ch.  32,  S§ 

1-3    131 

1902,  p.  355.  ch.  12S,  art 

10,  subd.  3,  8  32   871 

MISSOURI. 

CONSTITUTION. 


STATUTES  1903.           Art.  2,  g  28.  Amended  by 
.     ,  ,  „  .-9     Eaws  ISIKJ,  p.  382    788 


Ch.  32,  subd.  5 
Ch.  113,  art.  10.  fi  4489... 

S  G  446 

S§  74-9i;  

fi  107   

§  317  457 

474-i8:t   

8  483   

S  iW9   


. . .137.  405 


<i54  

079  

708  .... 
5  795-8IU 

^1   

900  

9,'tO  

1250   

121H  

1393   

1403   

1407   

lO-^tfi   

i  ie>82.  10S9   

1702  

1700   

1707   

I  1790.  1791,  1793. 

1.S40   

1884   

1907a   

§  2i>47-2072   

210(J   

i  2134.  2148   

i  2293-229ii.  23211.  2 


178. 
.178 
91(j. 


2341 
2.I42 


;27. 

'M2, 


.179 


2358a,  subsec.  2  

2300   457. 

2.-^14  

2.51.->  100.  Sol,  im. 

g~  25251  '2527!.'!!.";;!!!; 

2825  ;!!!!!!!!!!!!!!!! 
am   

g  31IX).  3187   910, 

i  3870,  3872,  3S.S4  

I  4"23.  4(135   

40(7   

4140   

4203   

4203-1214   

4224   

4241   

4:;  13-43 1 4   

4732,  4T4>li  

4840   

4S49   


472 
411 

,  481 
185 
1119 
,  471 
1!S8 
901 
119 
lito 
201 
124 
lli7 
1116 
lf-3 
,  SIO 
423 
482 
899 
1119 
S57 
S73 
H'S 
1124 
,  91li 
1124 
180 
852 
432 
873 

ii;9 

1128 
196 

■  903 
441 
H^> 
4Ut 
873 

8i)t; 

HSO 
113(1 
l«)0 
106 
886 
1117 
472 
911 
451 
4115 
443 


Art.  4,  §  28   569 

Art.  6,  8  12   77 

REVISED  STATUTES  1879. 
fi  3482    609 

RFA'ISED  STATUTES  1889. 
§  299    ^'53 


SS  2013,  2042   

IS  2013   

5  3526   

fi  5435   

5  5.505  

8  7S40   


054 
273 
592 
340 
tB4 
599 


2.  PS 
177 

41  ;n 

lit '5 
123 
852 
419 
17U 


LAWS. 


18S3-S4.  p.  1318.  .  Ii.  1404  420 
ISST-.SH,  p.  170.  .'li.  11171  4:'0 
188!l-y0,  p.  88!>.  i-li.  902, 
6  3   1130 


REVISED  STATUTES  1899. 

PiiKe  2511.   St.  Louis  City 

Charter,  art.  6,  §  15  015 

Ch.  91,  >irts.  6,  7,  88  6067- 

6103,  6104    „50 

Ch.  129    641 

a  130    270 

§  188    65G,  657 

S  106    823 

8  197    657 

88  294.  301    833 

s  547   „eo 

5g  042,  013    316 

S  .;45   1094 

fi  0.-.7    824 

fi  672   1036 

88  728,  748    52 

i  mn    3io 

8  8<k;    334 

fi  S05   009,  0o8 

fi  8N>    60 

5  o;i:t   805 

ii  12113   1095 

fifi  HHI5,  1000    606 

8  588 

fi  1886    592 

8  2477    040 

fiS  2.'54.'1.  2'45  603 

ii  2610    591 

fi  2(V42    606 

fi  2S04    62,  284 

S  28<«'i   02 

S  2H(Mi  787 

fi  2870    635 

S  2'.RI3    041 

S  :fol4  643 

fi  3.32:j   1094 

8  339S   624 

fifi  34:f0,  3431    3;i0 

8  348.")  8:13 

fi  3016    580 

fi  .3t;49   1020 

fi  3700    6116 

fifi  37<;9.  3770  on.  012 

S  38:19   0'i9 

5  3854    338 

fi  31H19    313 

S  4079    657 

fi  4123    343 

8  4100    603 


8  4486   e» 

8  4499   

|§  450O-45O2   Ga^ 

§  4560    3W 

Is  4634,  4035   S» 

8  4056.  ci.  3  ass 

H  5061,  50S1    Syfi 

I  5798    556 

I  5978    317 

88  6261.  6202   2S7 

g  7989    en 

§  7979    311 

S  8001    838 

88  8542,  8546    Wl 

CITY  CHARTERS. 

KanBas  City.  art.  0.  ]S  1.  2,  3» 
St.  Louis,  art.  4,  IS  14,  43  7a2 
Sr.   Louis,    art.    G.    9  15. 
ReT.  St.  1S0».  p.  2511..  613 

LAWS. 

1866,  p.  134,  ch.  2.  SS  27. 

28   .....  808 

1871-72,  p.  90,  5  35   80S 

185)1.  p.  195.  ch.  35  Stt* 

1893,  p.  92.  ch.  44,  f  110. .  27« 

1.895,  p.  242   SOS 

18;t9,  p.  382  pjg 

1901,  p.  102.  8  3770a.  .611.  612 
1901,  p.  211  569 

TENNESSEE. 

CON  ST  ITU  TI  OX. 
Art.  6,  §  14   91 

SHANNON'S  CODE. 

5  1073   in 

88  1574,  3939   HCfl 

£8  5730-5732   110.  Ill 

THOMPSON*  &  STEGEB'S 
CODE. 

58  1298,  1299   42« 

LAWS. 

Laws  1899,  p.  309.  ch.  161  91 

TEXAS. 

CONSTITUTION  1876. 

Rill  of  Rights,  art.  1.  8  10 

1066.  1073 

Bill  of  Rifihts.  art.  1.  8  15..106ii 

Art.  1,  I  10  93» 

Art.  5,  8  8   15 

Art.  5,  8  10  953 

Art.  5.  8  24  a*Q 

Art.  6,  8  2.   Amended  hr 
Laws  1901.  p.  322.  .492.  922 

.Art.  7,  8  24   237 

Art.  10.  8  2  MS 

Art.  14,  8  0  237 

Art.  H;.  8  20  346.  92S 

Art.  16,  8  56  980 

CODE  OF  CIVIL  PRO- 
CEDURE. 
Arts.  661,  695,  696  lOfiS 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

Art.  887   226,  227. 

231.  234.  346,  517 

PENAL  CODE  1895. 

Art.  46   W7 

.Art.  193   IVti 
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Art.  882    225 

Arts.  456,  466    5M 

Arts.  580.  636,  637   942 

Art.  717    Ct-O 

Art.  858   348 

Art.  877    500 

Art.   881.    Amended  by 
Laws  1897,  p.  83,  ch.  67  348 

Art.  912   927 

Art.  918   928 

Art.  94T  1073 

Arts.  951,  952   M8 

Art.  1014   225,  22U 

PENAL  CODE  1901. 

Arts.  657,  659,  661  1068 

Art.  760   1071 

PASCHAL'S  DIGEST  1816. 
Arts.  4573,  5460   736 

REVISED  STATUTES  1895: 

Art.  375    924 

Art.  465   1058,  1059 

Art.  406   1059 

Art.  941    2-23 

Art.  998    993 

Arts.  1040,  1042    22S 

Art.  1158   953 

Art.  1191    5ft4 

Art.  1194  3Uy 

Arts.    1212.   1214,  1216, 
1219  564 


Art.  1230    066 

Art.  1298   622 

Art.  1379    088 

Art.  1408   1088 

Art  1670    919 

Art.  1689    380 

Art.  2067    72H 

Art.  2257   J  088 

Arts.  2308,  2315    38 

AH.  2387    631 

Arts.  3071,  3096   1 

Arts.  3320,  3322    24U 

Art.  3342    728 

Art.  3397    492 

Art.  4218g    4 

Arts.  421$p,  421Su   18 

Arts.  4874,  4876    236 

Art:  4894  962 

BATTS'  REVISED  CIVIL 
STATUTES  1893. 

Volame  2L 

Art.  4218fff  238 

Art.  421^   500 

Art.  4528    920 

SATLBS'  OlVIIi  STATUTES 
1897. 

Arts.  6,  245    265 1 

Arts.  310,  320   5491 

Arts.  844.  345   1082 


Art.  1260,  S  1301   564 


Art.  1360   602 

Art.  1482f   287 

Arts.  1981.  1988    398 

Art.  2312    385 

Art.  2543,  subds.  4,  5   711 

Arts.  3155-3173   1066 

Art.  3250    974 

Arts.  3393-3396    849 

Art.  42i8f   18 

Art.  4560h   43 

Art.  5049    935 

Art.  6282J   688 

'  LAWS. 

1879,  p.  48,  rh.  52  OT6 

1881,  p.  27,  ch.  35    956 

1895,  pp.  68.  64,  Ch.  47,  |f 

3,  6,  8   18 

1897,  p.  83,  ch.  67   348 

1897.  p.  102.  ch.  78  1078 

1897,  p.  132,  ch.  102   704 

1897,  p.  235,  ch.  162   349 

1899,  p.  106,  ch.  70    533 

1899,  p.  214,  ch.  126, 1 1. .  9o3 

1901,  p.  2^,  ch.  86   951 

1901,  p.  291,  ch.  124.  art. 

889    937 

1901,  pp.  204,  296,  ch.  125. 

H  4,  5  T!V.  886 

1901,  p.  822   492,  922 

1903,  p.  32,  ch.  25,  8  1 . .  . .  926 

1903,  p.  55,  ch.  40  1073 

1908.  p.  63,  ch.  45,  {  1.     •  022 


STAY. 

Peodins  appeal  or  writ  of  error,  see  **Aiveal 
and  Error,"  1 10. 

STOCK. 

Bank  stock,  see  "Banks  and  Banking''  i  L 
Corporate  stock,  aee  "Gorporatioiu,"  1  2. 


STOCKHOLDERS. 

Of  corporations,  see  "Corporations,* 
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STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriers." 

Gonstraction  of  instructions  in  action  fbr  per- 
sonal injuries,  see  "Trial,"  S  12. 

Imputed  uegliRencp  of  person  iujured  by  opera- 
tion of,  see  "Negligence,"  §  3. 

Measure  of  damages  for  injuries  caused  by 
operation  of  street  railroad,  see  "Damages," 
«8. 

S  !•    BeenlatloB  bmA  operation. 

Child  riding  on  Rtcp  of  street  car  heJd  tres- 
passer, to  whom  ruilroad  owed  no  doty  o(  dis- 
covering his  peril. — Monchan  v.  South  Coving- 
ton &  G.  St.  Jty.  Co.  (Ivy.)  IKKJ. 

A  motorman  held  entitled  to  assume  that  a 
person  driving  into  the  street  from  a  side  street 
to  cross  the  tracks,  at  a  time  when  the  car 
was  1,200  feet  from  the  crossing,  would  stop 
before  getting  into  a  position  of  danger. — Petty 
T.  St.  Louis  &  M.  R.  II.  Co.  (Mo.  Sup.)  lOfW. 

In  an  action  for  injuries  in  collision  with  a 
street  car  at  a  crofKing,  plaintiff  held  not  enti- 
tled to  recover  on  the  ground  that  by  tlie  exor- 
cise of  ordinary  care  the  motormau  mijtht  have 
discovered  plaintiff's  peril  in  time  to  have  avert- 
ed the  injury.— Petty  v.  St.  Louis  &  M.  R.  R. 
Co.  (Mo.  Sup.)  1003. 

A  motormau  in  charge  of  a  street  car  must 
stop  his  car  before  reaching  a  person  eipoi?ed 
to  danger  on  the  track  if  he  has  time  to  do 
so  lifter  discovering  the  perilous  position.— Kube 
T.  St.  Lonis  Transit  Co.  (Mo.  App.)  66. 


Obligation  imposed  on  street  railway  em- 
ploy^ is  to  take  ordinary  care  in  given  circum- 
stances, vrhich  care  depends  on  knowledge  of 
facts  suggestive  of  probability  of  injury.— Kube 
T.  St.  Loois  Transit  Co.  (Mo.  App.)  55. 

Employes  of  street  railway  are  bound  to  use 
only  same  degree  of  care  in  avoldiug  injury  to 
children  on  streets  as  in  the  case  of  other  per- 
sons.—Kobe  T.  St  Louis  Transit  Co.  <Mo. 
App.)  55. 

A  pedestrian,  injured  owing  to  her  own  negli- 
gence and  that  of  the  motorman  of  a  street  car 
running  at  a  prohibited  rate  of  speed,  cannot 
recover.— Fanning  v.  St.  Louis  Transit  Co.  (Mo. 
App.)  62. 

In  action  against  street  railroad  for  iojories 
sustained  by  pedestrian,  plaintiff  Add  guilty  of 
contributory  negligence.— Fanning  v.  St,  Louis 
Transit  Co.  (Mo.  App.)  62. 

Negligence  of  motorman  of  street  car  In  fail- 
iDg  to  ftop  car  in  time  to  avoid  collision  held 
the  proximate  cause  of  Injuries  arising  from  a 
collision.— Baxter  v.  Bt  Louis  Transit  Co.  (Mo, 
App.)  70. 

Failure  of  motorman  of  street  car  to  ring  bis 
bell,  in  order  to  warn  driver  of  a  wagon,  held 
negligence.— Baxter  t.  St.  Louis  Tninait  Co. 
(Mo.  App.)  70. 

A  person  driving  on  a  street  car  track,  and 
stopping,  facing  an  approaching  car,  h^d  not 
entitled  to  rerover  for  personal  injuries  by  vir- 
tue of  an  ordinance  reauiring  motormen  to  stop 
at  first  appearance  of  danger  to  person  or  vehi- 
cle.—Gettys  T.  St.  Lonis  Transit  Co.  (Mo.  App.) 
82. 

Plaintiff  had  a  right  to  drive  on  defendant';! 
street  railway  track,  if  in  doing  so  be  did  not 
unnecessarily  Interfere  with  the  operation  of 
cars  on  the  track.— Buren  v.  St.  Louis  Transit 
Co.  (Mo.  App.)  680. 

It  was  the  duty  of  a  street  railway  company 
to  have  its  cars  so  lighted  as  to  be  seen  a  safe 
distance  by  defendant,  who  was  driving  ou  the 
street  on  a  dark  night,  or  to  sound  the  gong, 
or  give  warning  of  its  approach. — Buren  v.  Kt. 
Louis  Transit  Co.  (Mo.  App.)  680. 
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Men  negligence  of  the  plaintiff  at  a  street 
railway  crossing  is  no  defense,  if  the  injury 
could  nave  been  avoided  by  the  motonnan  by  the 
exerdsa  of  reaaenable  care.— Hanheida  t.  St 
Louis  Tnuult  Co.  (Mo.  App.)  820. 

I  8.   —  Aoticnu. 

Peremptory  instractiou  for  defendant  street 
car  company,  in  action  for  injuries  from  colli- 
sion between  car  and  plaintiffs  wagon,  held  er- 
ror.—Thiel  T.  South  Covington  &  0.  St  Ry.  Oo. 
(Ky.)  206. 

In  an  action  againBt  a  atreet  railway  for  in- 
juries to  team  and  driver,  evidence  htla  to  show 
grofls  neglect  authorizing  punitive  damages. — 
Louisville  By.  Co.  v.  Teekin  (Ky.)  470. 

In  an  action  for  injury  to  a  child  trespassing 
on  a  street  railway  car,  testimony  as  to  the 
custom  of  children  to  so  tresiiaaa  held  properj^ 
excluded.— Monehan  v.  South  Covington  &  C 
St  Ry.  Co.  (Ky.)  1106. 

In  an  action  for  injuries  at  a  street  railway 

crossing,  evidence  as  to  the  rate  of  speed  of 
the  car  held  ineufflcieut  to  establish  common- 
law  n^ligence  per  se.— Petty  v.  St.  Louis  & 
M.  B.  B.  Co.  0>fo.  Sup.)  1008. 

lo-au  action  for  injuries  at  a  street  railroad 
crossing,  evidence  held  to  show  that  plaintiff 
was  gmlty  of  contributory  negligence  as  a  mat- 
ter of  law.— Petty  v.  St.  Louis  &  M.  B.  R.  Co. 
(Mo.  Sup.)  1003. 

In  action  against  street  railway  for  injuries 
to  child  on  crossing,  evidence  held  to  raise  a 
question  for  jury  as  to  defendant*^  negligence. 
— Kube  V.  St  Louis  Transit  Co.  (Mo.  App.)  65. 

In  action  against  street  railway  for  injuries 
due  to  collision  between  car  and  wagon .  on 
which  plaintiff^  son  wag  riding,  certain  testi- 
mony ot  tiie  sou  held  not  controverted  by  the 
physical  facts.— Baxttt  St  Louis  Transit 
Oo.  (Mo.  App.)  70. 

In  an  action  for  injuries  sustained  by  a  boy, 
owing  to  the  alleged  negligence  of  defendant, 
evidence  considered,  and  A«d  sufficient  to  war- 
rant submission  to  the  jury  of  the  Question 
whether  there  tiad  ever  been  a  second  fracture 
of  a  bone  of  the  boy's  leg.— Baxter  v.  St.  Louia 
Transit  Co.  (Mo.  App.)  70. 

Evidence,  in  an  action  for  personal  Injuries 
from  collisiou  between  defendant's  street  car 
and  plaintiff's  vehicle,  held  not  to  show  con- 
tributory negligence  as  a  .matter  of  law.— 
Buren  t.  St.  Louis  Transit  Co.  (Mo.  App.) 
680. 

In  an  action  for  Injuriee  in  collision  with  a 
street  car  at  a  crossing,  questions  of  negligence 
and  contribut<mr  negligence  held  for  the  Jury. 
— Hanheide  St  Louis  Transit  Co.  (Mo.  App.) 
820. 

Plaintiffs  evidence,  in  an  action  for  injury  to 
bis  12  year  old  boy  by  the  collision  of  an  elec- 
tric car  with  the  team  he  was  driving,  held  not 
to  present  contributory  negligence  as  a  matter 
of  Taw,  BO  as  to  relieve  defendant  of  the  bur- 
den of  proof  on  that  issue.— £3  Paso  Electric 
Ry.  Co.  T.  Kendall  (Tex.  Civ.  App.)  1081. 

STREETS. 

See  "Dedication,"  H  1.  2;  "Highways";  "Mu- 
nicipal Corporattons."  H  7,  8. 

ObHtructdon  of,  see  "Municipal  Corporations," 
16. 

STRIKES. 

ReRtrainiuff     Injunction,  see  "InJoneUon,"  1 1. 

SUBROGATION. 

A  party  voluntarily  agreeing  to  pay,  and  pay- 
ing, a  debt  to  the  creditor,  held  not  entitled  to 


be  subrogated  to  the  rights  of  the  creditor  oo 
a  bond  executed  to  him  by  the  debtor.— Oane 
V.  Noel  (Mo.  App.)  826. 

Where  a  Judgment  against  a  prine^  ana 
Buretv  was  paid  by  the  surety  witlioat  satisfy- 
ing the  same  of  record,  the  sure^  was  subro- 
gated to  the  lien  of  the  judgment  and  he  or  liis 
assignee  could  foreclose  the  same.- W.  T.  Bick- 
ards  &  Co.  v.  J.  H.  Bemis  ft  Co.  CTez.  Civ. 
App.)  238. 

SUBSCRIPTIONS. 

In  aid  of  railroads,  see  "Railroads,"  |  2. 
To  corporate  stock,  see  "Corporations."  |  2. 

The  promise  of  each  of  several  persons  aigniug 
an  agreement  to  contribute  land  for  a  railroad 
right  of  way  held  a  good  consideration  for  the 
promise  of  the  others.— Curry  t.  Kentucky 
Western  By.  Co.  (Ky.)  436. 

SUICIDE. 

By  insnted,  see  "Insnranee,**  |  14 


See  "Actton." 


See  "ProceML** 


SUIT. 


SUMMONS. 


SUNDAI^ 


O)mputatlon  oC  thne^  Indndlnc  Bnnday,  see 

"T^me." 

Sale  of  liquor  on  Bonday,  lee  "Inttalcatinv  liq- 
uors," i  5. 

SUPERSEDEAS. 

On  appeal  or  writ  <tf  errw,  lee  **.^nteal  and 

Error,"  I  10.  -.-i^ 

SUPREME  COURTS. 

See  "Courts,"  S  4;  "Criminal  Law,"  |  la 

•  SURETYSHIP. 

See  "Principal  and  Surety." 

SURVEYS. 

,  Of  public  Unds,  see  "Public  Lands,"  |  L 

TAXATION. 

Alteration  of  tax  deeds,  see  "Alteration  of  In- 
struments." 

Appellate  jurisdiction  of  case  involving  right  to 
tax,  see  "Appeal  and  Brroe,"  |  S. 

Contribution  amcmg  co-tenants  as  to  taxes,  see 
"Tenancy  in  Common,"  {  1. 

Effect  of  repeal  of  charter  under  which  taxes 
were  levied  on  right  of  city  to  collect  see 
"Municipal  Corporations,"  |  1. 

Foreclosure  for  nonpaTment  ot  tftxes,  see 
"Slortgagee,"  I  7. 

Jurisdiction  of  appeal  from  order  denying  mo- 
tion to  quash  execution  on  Jndgment  for 
taxes,  see  "Courts,"  $  4. 

Payment  of  poll  taxes  as  condition  of  right  to 
vote,  see  "Elections,"  i  1. 

Set-off  of  claim  for  unpaid  taxe^  see  "Set-off 
I    and  Counterclaim,"  1 1. 
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Xoeol  or  «|MOlal  tasBfc, 
"DnijuM,"  I  1;  "Hnnidiwl  Oorpotationa." 

essmelits  for  muDidpal  improrements,  see 
Municipal  Oorporatioiis,"  i  5. 
'ee  taxes,  see  "Leyees." 

OccuptUkm  or  privilege  taxet. 
>  "Intoxicatiiig  Uquora,''  t  4;  "UccDseN" 

L.   NAtvM  ud  oxtMit  of  power  In 
seneral. 

LS  Rev.  St.  U.  S.  i  5219  [U.  S.  Comp.  St 
)1,  p.  3502}.  permits  taxation  by  states  of  the 
1  estate  only  of  national  banks,  sncb  a  bank 
under  no  l^al  obligation  to  tender  and  pay 
ces  on  its  stock.— Fust  Nat  Bank  t.  Otty  of 
.mpasas  (Tex.  GW.  App.)  42. 

L  national  bank  may  be  held  liable  for  the 
les  on  the  value  of  its  stock  as  Toluntarily 
idered,  but  an  eanalization  board  could  not, 
thout  its  consent  augment  its  conceded  lia* 
ity.— First  Nat.  Bank  t.  City  of  Lampasas 
ex.  Civ.  App.)  42. 

S.  OoBstttailoMX  ToqidmMmta  mmA 
  TUitvloUoMa> 

WTiere  a  co-operative  insurance  company, 
thout  stock,  was  organized  under  Ky.  St 
03,  c.  32.  subd.  6,  that  the  property  of  its 
'mbers.  which  was  insured,  was  asswsed  for 
xes,  did  not  render  a  tax  assessed  against  the 
rporation's  penonaltr  double  taxatum. — Ger- 
m  Washington  Mut  Fire  Ins.  Oo.  t.  City  of 
luiBville  (Ky.)  472. 

An  biBurance  cMupany  AM  not  entitled  to 
edit  on  its  ad  valorem  tax  for  a  license  tax 
vied  under  a  city  ordinance. — German  Wash- 
gton  Mut  Fire  Ins.  Go.  t.  Gi^  of  Louisville 

fy.)  472. 

Under  Ky.  St  1903.  S  3011.  the  dty  ot  Louis- 
He  held  authorized  to  pass  an  ordinance  Impoe- 
ig  a  license  tax  on  insurance  ctunpanies  doing 
jsiness  within  the  city,  in  addition  to  the  ad 
ilorem  tax.— German  Washington  Mot  Fire 
as.  Oo.  V.  City  of  Louisville  (Ky.)  472. 

3.   I4»1illltT  of  porsoas  mmA  property. 

Ky.  St  1903,  H  4077,  4081,  relative  to  taza- 
on  of  rfdlrc^d  frandibes.  Mid  to  authorize 
]unty  to  tax  railroads  on  the  mileage  of  au- 
thor road,  over  which  the  road  taxed  runs 
rains  to  a  terminal,  under  traffic  arrangement 
'ith  such  other  road.— Jefferson  (bounty  v. 
toard  of  Valuation  &  Assessment  <tf  Kentw^ 
Ey.)  443. 

Under  Laws  18G6.  p.  134,  c.  2,  8  27,  as  mod- 
Ged  by  Uws  1871-^2,  p.  90,  8  35,  by  Act 
Lpril  1,  1891  (Laws  1801,  p.  105),  and  by  Act 
Lpril  0,  1895  (Laws  18Uo,  d.  242),  the  real  es- 
ate  of  banking  companies  luld  taxable  against 
be  corporation,  the  personal  property  held  ex- 
mpt  from  taxation,  and  the  shares  of  stock 
«M  taxable  in  the  names  of  the  holders.— State 
X  reL  Miller  v.  ShiTack  (Uo.  Sup.)  80& 

'  4>   FImo  of  taxation. 

In  an  action  by  a  city  for  personal  taxes,  evi- 
lence  Ae/d  to  show  that  defendant  was  liaUe. 
-City  of  Lebanon  r.  BlKgers  (Ky.)  218. 

t  S.    LeTy  and  assessment. 

Circuit  court  held  to  have  no  original  jurlsdic- 
:ion  on  appeal  from  a  judgment  of  the  county 
L-ourt  under  Ky.  St  1903,  I  4241,  to  assess 
>mitted  property  for  taxation. — (^mmonwealth 
r.  Morehead  (Ky.)  U0&. 

Judgment  held  Insufficient  under  Ky.  St.  1903, 
I  4241,  to  authorize  an  appeal  in  an  action  to 
compel  the  listing  of  omitted  property  for  tax- 
ation.—(Commonwealth  T.  Morehead  (Ky.)  1106. 

Where,  In  an  action  to  quiet  title  to  land, 
plaintiff  claimed  under  proceedings  to  foreclose 
a  deed  of  trust  for  nonpayment  of  taxes,  she 
was  not  bound  to  prove  that  the  taxes  unpaid 


were  properly  levied.— CSark  v.  Blmendorf  (X^x. 
Civ.  App.)  S38. 

I  6.   Lien  and  pHorltr. 

Under  the  Constitution,  homestead  held  sub- 
ject  to  lien  for  taxes  thereon,  with  interest  and 
costs,  but  not  for  penalty  provMed  by  act  ot 
'  "    ~        "  f« 


1897  (Laws  1887,  p.  132,  c.  102),  nor  for  taxes 
on  other  property.— City  of  Marlln  T.  Greea 
(Tex.  Civ.  App.)  704. 


I  7.  Payment  and  refnndlnc  or  reooT- 
ery  of  tax  paid. 

A  national  bank  hnd  not  liable  for  the  pen- 
alty for  nonpayment  of  taxes,  in  an  action  to 
recover  an  amount  exceeding  that  which  was 
legally  due.— First  Nat  Bank  v.  City  of  Lam- 
pasas (Tex.  Civ.  App.)  42. 

Sayles'  Ann.  Civ.  St  1887.  art  5232j,  held  not 
to  extend  the  time  within  which  onnud  taxes 
become  delinuuent  beyond  February  let— Clark 
V.  Elmendraf  (Tex.  (At.  Aro>)  B38. 

S8.    OolleottOH    amd  eaf oroomoBt 
against  persons  or  personal  prop* 

erty. 

Settlement  with  sherifF  five  years  after  ex- 
piration of  term  held  void,  under  Ky.  St  M08, 
tl  1884,  4146,  requiring  annual  settlement— 
Commonwealth  v.  Moren  (Ky.)  432. 

Under  Ky.  St  1803,  U  1884,  414&  action 
held  not  maintainable  on  settlement  with  sheriff 
made  five  years  after  expiration  of  term.— Com- 
monwealth T.  M<HW  {Ky.)  432. 

In  «  dieriirs  atate  revenue  bond,  executed 
prior  to  the  taking  effect  of  the  Kentucky  Stat- 
utes, the  sureties  are  not  liable  for  the  county 
levy. — Commonwealth  v.  Moren  (Ey.)  432. 

Petition  on  sheriff's  county  levy  bond,  show- 
ing amount  of  claims  allowed  greater  than 
amount  of  taxes  in  his  bands  for  collection,  held 
detective.— Commonwealth  v.  Moren  (Ky.)  432. 

Allegation  that  county  was  compelled  to  pay 
claims  because  of  sherlfTs  failure  to  pay  them 
out  of  taxes  collected  held  defective^Common- 
wealth  V.  Moren  {Ky.)  ^432. 

S  9.    Sale  of  land  for  nonpayment  of 
tan. 

Defects  in  warning  order  in  tax  sale  i»oceed- 
ings  under  Acts  1881,  p.  68,  Md  mere  irr^- 
larities,  which  wonld  not  invalidate  decree  on 
collateral  attadL— Oay  v.  BHby  (Ark.)  7^. 

1 10.  Tan  titles. 

(Complaint  to  set  aside  sale  of  land  for  over- 
due taxes,  under  Acta  1881,  p.  63,  held  to  pre- 
sent stale  demand  and  one  without  equil?.— 
Clay  V.  Bilby  (Ark.)  749. 

TEACHERS. 

See  "Schools  and  School  Districts,"  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

Admissibility  of  evidence  to  support  statement 

of  witness  in  action  for  delay  in  delivering 

message,  see  "Witnesses,"  {  2. 
Harmless  error  in  action  for  negligent  delivery 

of  message,  see  "Appeal  and  Error,"  (  21. 
Liability  of  city  for  injories  caused  by  wires  in 

streets,  see  "Municipal  Corporations,' 


."18. 


«  1. 


Establlsluiient,   eonstmotlon,  and 
maintenance. 

Telephone  company  held  liable  for  injuries  to 
a  pedestrian,  occasioned  )u  the  falling  of  wires 
in  the  street.— West  Kentncky  Ttiephone  Co. 
V.  Pharis  (Ky.)  917. 

S  2.    Roculatlon  and  operation. 

Damages  from  father's  failure  to  be  present  at 
son's  funeral  Acid  recoverable  in  action  agaimt 
telegraph  company  for  negligent  delivery  of  mes- 
s^e.— Western  Union  Co.  t.  Swearingin 
(Tex.  Sup.)  491. 
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A  telegrapD  company  keU  liable  for  mental 
snffering  resulting  from  its  negligence  In  fail- 
ing to  deliver  promptly  a  meBsage  sent  to  a 
nonresident  plaintiff.— Western  Union  Tel.  Co. 
r.  Anderson  (Tex.  Cir.  App.)  34. 

In  an  action  against  a  telegraph  company  for 
negligeat  delay  in  transmitting  a  message,  cer- 
tain eridence  of  damages  for  mental  a^iish 
held  inadmissible  ander  the  pleadinga. — West- 
era  Union  TeL  Co.  t.  Tnrner  (Tw.  OiT.  App.) 
862. 

Proof  in  action  against  telegraph  company  for 
negligent  delivery  of  message  held  not  to  e^ibit 
variance  from  ulesation  of  petition.~-Westmi 
Union  Tel.  Co.  t.  Roberts  (Tex.  Civ.  App.)  S22. 

In  an  action  for  delay  In  delivering  telegram, 
evidence  held  insufficient  to  justify  the  auomis- 
don  of  an  issue  as  to  defendant's  negligence  in 
delivering  the  telegram  to  plaintiff  in  time  for 
htm  to  reach  his  mother  before  her  death.— Wes- 
tern Union  Tel.  Go.  v.  Newnum  (Tex.  Civ. 
App.)  TOO. 

In  an  action  against  a  tel^raph  company  for 
delay  In  delivering  a  message,  held,  that  the  par- 
ties were  in  possession  of  sufficient  facts  to 
have  brongbt  the  damages  claimed  within  their 
contemplation.  —  Western  Union  Tel.  Co.  t. 
Christeusen  (Tex.  Oiv.  App.)  744. 

In  an  action  against  a  telegraph  company  for 
delay  in  d^vering  a  message,  held,  that  plain- 
tifTs  petition  did  not  show  on  its  face  that  his 
wife,  for  whose  mental  suffering  he  claimed 
damages,  was  in  a  state  of  mental  anxiety  be- 
fore the  message  was  sent.— Western  Union 
Tel.  Co.  V.  Christenaen  (Tex.  CSv.  App.)  744. 

In  an  action  against  a  telegraph  company  for 
delay  in  delivering  a  message,  an  instruction 
as  to  what  delivery  would  constitute  a  compli- 
ance with  defendant's  duty  held  not  erroneous, 
—Western  Union  Tel.  Co.  v.  Giiristenseu  (Tex. 
Civ.  App.)  744. 

It  is  not  negligence  for  a  telegraph  company  to 
fall  to  transmit  a  message  during  the  hours  when 
its  offices  are  closed  and  not  being  operated, 
nnder  Its  rules  as  to  office  honrs.— Western  Un- 
ion Tel.  Oo.  T.  Quistensen  (Tex.  Civ.  App.) 
744. 

In  an  acticm  against  a  telegraph  company  for 
delay  In  delivering  message,  held  error  to  sus- 
tain a  demurrer  to  the  plea,  setting  ap  the 
making  of  the  contract  and  the  breach  thereof 
In  another  state.— Western  Union  TeL  Co.  t. 
Christensen  (Tex.  Civ.  App.)  744. 

In  an  action  against  a  telegraph  comimny  for 
delay  in  delivering  a  message,  a  contention  that 
the  rights  of  the  parties  should  be  governed 
by  the  law  of  Texas  held  untenable,  in  view  of 
the  pleadings.- Western  Union  Tel.  Co. 
Christensen  (Tex.  Civ.  App.)  744. 

Ad  instruction  in  an  action  against  a  tele- 
graph company  for  failure  to  deliver  a  message 
ftrfd  erroneous.— Western  Union  Tel.  Co.  v.  Mc- 
Nairy  (Tex.  Civ.  App.)  069. 

Certain  damages  in  an  action  against  a  tele- 
graph company  for  failure  to  deliver  a  message 
held  too  remote.— Western  Union  Tel.  Oo,  t. 
McNaii7  (Tex.  CIt.  App.)  909. 

TENANCY  IN  COMMON. 

$  1.   Mutual  riffbts,  duties,  and  UsBlU- 
tiea  of  co-tenant*. 

Under  Ky.  St.  1903.  fiS  4023,  4033,  4035, 
holder  of  part  of  equitable  title  held  liable  for 
his  share  to  bolder  of  entire  legal  title,  who  paid 
all  the  taxes.— MontRomery  v.  Montgomery  (Ky.) 
466. 

A  co-tenant  in  remainder,  in  possession,  held 
not  entitled  to  claim  title  apninst  his  co-tenants 
by  lapse  of  time  durii't;  the  cnntinuance  of  the 
preceding  estate.— Guthrie  v.  Uutbrie  (Ky.)  474^ 


TERMINATION. 

Of  tinst,  see  "Trusts^"  1 1. 

TERMS. 

Of  leases,  see  "landlord  ud  Tenant;'*  1 1, 

TESTAMENT. 

See  "Wills." 

THEFT. 

See  "Larcmy.'* 

TICKETS. 

For  carriage  of  passengers,  see  "Cante*,"  |  5. 

TIME. 

Delay  In  transportatton  of  live  stock,  see  "Gii^ 

rlers."  i  3. 

For  motion  to  set  aside  default  jodgraent,  see 

"Judgment,"  9  1. 
For  payment  of  taxes,  see  "Taxatiou,"  {  7. 

Sunday  held  to  be  Included  in  the  computation 
of  tbe  nme  for  the  publication  of  a  propo^ 
ordinance  for  a  street  improvement,  pursuant 
to  Rev.  St  1899,  {  6G61.— Barber  Asphalt  Far. 
Co.  T.  Mucbenberger  (Mo.  App.)  28a 

TITLE. 

Appellate  jurisdiction  in  cases  involvinc  title 
to  real  estate,  see  "Appeal  and  Error."  |  2. 

Color  of  title,  see  "Adverse  Posse csion." 

Estoppel  to  assert,  see  "Estoppel,"  |  2. 

Tax  titles,  see  "Taxation,"  8  10. 

Of  statutes,  see  "Statutes,"  I  2. 

Particular  matters  affecting  title,  see  "Dedim* 
tion,"  S  2;  "Public  Lands."  i  2;  "Sales."  f  5. 

To  insured  property,  see  "Insurance,"  {  12. 

TOLLS. 

Toll  roads,  see  "Tumirikes  and  TMl  Roads.** 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  |  8. 

TORTS. 

See  "Limitation  of  Actions,"  S  2. 
Causing  death,  see  "Death."  8  1. 
Contribution  among  joint  tort  feasors,  see  "Con- 
tribution," 

Measure  of  damages,  see  "Damages,"  |  8* 
By  particular  eUuaa  of  partUt. 

See  "Corporations,"  ft  4;  "JudgM,"  S3;  "Mu- 
nicipal Corporations,"  {  8. 
Agents,  see  "Principal  and  Agent,"  18. 
Employes,  see  "Master  and  Servant,^  |  B, 

PoTtUndar  torta. 

See  "Forcible  Entry  and  Detainer,**  §  1: 
"Fraud";  "Ubel  and  Slander";  ."MalieioaB 
Prosecution":  "Negligence";  "Mnisance"; 
••Trespass." 

In  an  action  for  Injuries  to  a  building,  evi- 
dence held  to  justify  a  finding  that  the  injuries 
were  the  result  of  defendant's  acta,  and  nut  the 
result  of  defects  in  the  building,  in  connection 
with  a  wind  storm.— Cnmberland  Tdephone  A 
Telegraph  Co.  t.  Foster  fl^.)  15(k 

TOWNS. 

See  ••Comities";  •'Schools  and  School  Dis- 
tricts," i  1, 
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TRANSCRIPTS. 

evidence,  see  "Evidence,"  {  9. 

record  for  parposa  of  review,  tee  "Oriminal 

*w,"  I  20. 

TRANSITORY  ACTIONS. 

►  "Venae,"  1 1. 

TRESPASS. 

ty  of  street  railroad  as  to  treBpasaerfli,  see 

Street  Bailroads,"  S  1. 

i>ction  of  trespasser,  see  **GarrierB."  |  10. 

iunction  restraining,  see  "Injunction,**  H  1, 

.  4. 

iiries  to  trespassers,  see  "Hailroads,"  8  7. 
iliility  of  street  railroad  company  for  injn- 
ies  to  trespassers,  see  "Street  Bailroads," 

2. 

I.  Actions. 

L  verdict  in  an  action  tor  damages  for  the 
tinR  and  removing  of  trees.  In  favor  of  plaio- 
.  held  sustained  by  the  endenee.— Hilton  v. 

Ivin  (Ky.)  800. 

Icrding  cattle  on  land  of  another  held  not 
itified  by  permission  of  one  having  a  lease  not 
ng  into  effect  till  after  the  herding.— Tucson 
iid  &  Live  Stock  Oo.  t.  Everett  (Tez.  Civ. 
•p.)  535. 

TRESPASS  TO  TRY  TITLE. 


e  "Ejectment." 

'termination  of  canse  on  appeal.  Bee 

tnd  Error,"  8  22. 


see 


*AM>eaI 


1.  Proeeedlncs. 

l''rom  the  etldence,  held,  that  it  would  be  in- 
:Ted  that  the  jury,  which  returned  a  verdict 
>rely  for  plaintiff  for  the  laud,  set  off  the 
its  and  damages  against  the  improvements. 
D'Mahoney  v.  Flanagan  (Tez.  Civ.  App.)  24S. 

Evidence  in  trespass  to  try  title  held  to  raise  I 
:)rosumption  of  a  transfer  or  contract  between  : 
(^(.'dent's  heirs,  whereby  one  of  them  became  | 
p  owner  of  one-half  of  a  land  certificate  to ! 
lioh  decedent  was  entitled. — Booth  v.  Clark  > 
ex.  Civ.  App.)  392.  i 

L  tax  deed,  purporting  to  eonvev  the  land  of  | 
"unknown  owner,"  held  inadmissible  on  the  \ 
lie  raised  by  a  claim  of  common  source  in  | 
■spass  to  try  title.— Bonner  v.  Bonner  (Tex. 
V.  App.)  535. 

In  trespass  to  try  title,  plea  of  improvements ' 
good  faith  does  not  deprive  defendant  of  ad-  I 

iitage  of  defense  of  outstanding  title. — Buck- 
r  V.  Vancleave  (Tex.  Civ.  App.)  541. 

\n  admission,  in  a  petition  of  intervention  in 
•si)nfis  to  try  title,  held  to  bring  a  certain  issue 
:o  the  case,  and  cure  a  failure  of  the  answer 
aver  tbe  facts.— Eddy  v.  Bosley  (Tez.  Civ. 
)p.)  505. 

K  petition  In  intervention  In  trespass  to  try 
le  ncW  good  as  agiiinst  a  demurrer.— Elddy  v." 
isley  (Tex.  Civ.  App.)  585. 

i^'ontinuance  in  possession  of  land  adjudged  to 
long  to  another  held  not  to  affect  the  conclu- 
mess  of  the  judgment,  as  far  as  title  to  the 
te  of  its  rendition  is  concerned. — WeiBmsu  v. 
lomson  (Tex.  Civ.  App.)  728. 

[q  an  action  of  trespass  to  try  title  bj  the 
ite  against  defendants  claiming  under  a  Span- 
1  grant,  evideuce  examined,  and  Held  suffl- 

nt  to  sustain  finding  of  trial  court  that  de- 
idauts  were  entitled  to  all  the  lands  held  by 
■ni  under  the  grant.— State  v.  Texas  Land 
Cuttle  Co.  (Tex.  Civ.  App.)  957. 


TRIAL 

See  "New  Trtal";  "Witnesses." 

Adverse  possession  as  qnestion  for  Jnry,  see 
"Adverse  Possessiou,"  J  3. 

Construction  of  deed  as  question  for  jury,  see 
"Iteeds."  I  2. 

Harmless  error  in  instructions,  see  "Aimeal  snd 
Error,"  §  21;  "Criminal  Law,"  I  22. 

Instructions  as  to  adverse  poBsession,  see  "Ad- 
verse Possession,"  8  3. 

Instructions  as  to  release,  see  "Release,"  1 1. 

Objections  to  InstmctionB  for  pnrpose  m  re- 
view, see  "Appeal  aud  Error,"  f  6. 

P^resumptions  as  to  instructions,  see  "Appeal 
and  Error,"  8  18. 

Questions  for  Jury  and  iustmetlons  as  to  con- 
tributory negligence  of  passenger,  see  "Car- 
riers," §  9. 

Review  of  instructions  as  dependent  on  preser- 
vation of  grounds  of  review  in  record,  see 
"Appeal  and  Error,"  8  12. 

Review  of  InstructionB  dependent  on  preserva- 
tion of  objections  in  lower  court,  see  "Crim- 
inal Law,^  8  19. 

Trial  de  novo  on  appeal  from  justice's  court, 
see  "Justices  of  the  Peace,"  I  3. 

Trial  of  right  to  prop^ty  levied  on,  see  "At- 
tachment/* §  2. 

PrtXMdtnga  ituAdent  to  trials. 

Entry  of  judgment  after  trial  Of  issues, 

"Judgment,'*  §  2. 
Right  to  trial  by  jury,  see  "Jury."  8  1. 
Summoning  and  in^neUng  jury,  see  "Jury," 

fi  3. 

IVtal  of  paractOar  dvU  ootfons  or  proceedlngB. 

See  "Forcible  Entry  and  Detainer";  "Negli- 
gence," 8  4;  "Trespass  to  Try  Title,"  8  1- 

Boundary  snits,  see  "Boundsries,"  {  2. 

By  or  against  trustee  in  bankruptcy,  see  "Bank- 
ruptcy," 8  2. 

For  breach  of  warranty,  see  "Sales,"  8  8. 

For  damages,  see  "Damages,"  8  &■ 

For  damages  from  fire  caused  by  operation  of 
railroad,  see  "Railroads,"  §  9. 

For  failure  to  deliver  or  delay  in  delivery  of  tel- 
egram, see  "Telegraphs  and  Tel^hones,"  8  2. 

For  injunction,  see  "Injunction,"  (  3. 

For  injuries  to  goods  in  transportation,  see 
"Carriers,"  8  2. 

For  injuries  to  live  stock  in  transportation,  see 
"Carriers,"  8  3. 

For  personal  injuries,  see  "Carriers,"  §§  8,  9; 
"Infants,"  $  2;  "Master  and  Servant."  8  8; 
"Municipal  Corporations,"  8  &i  "Railroads," 
§8  5-7;  ^'Street  Railroads,"  8  2. 

For  price  of  goods  sold,  see  "Sales,"  8  7. 

For  wrongful  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  8  7. 

For  wrougfnl  seizure  by  sheriff  or  constable, 
see  "Sheriffs  and  Constables."  8  2. 

On  contract  of  purchase  of  turnpike,  see  "Turn- 
pikes and  Toll  Roads,"  8  1- 

On  forfeited  bail  bond,  see  "Bail,"  8  1. 

On  insurance  policy,  see  "Insurance,"  5  12. 

On  note,  see  "Bills  and  Notes,"  8  3. 

Suits  to  try  tax  titles,  see  "Taxntion,"  g  10. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trial  of  criminal  proaecutiont. 

See  "Assault  and  Battery,"  §  1;  "Burglary." 
I  2;  "Criminal  Law,"  8§  11-15;  "Homicide," 
ii  5;  "Urceny."  «  1;  "IJbel  and  Slander," 
8  1;  "Perjury,*'  8  2. 

For  offenses  against  Uquor  laws,  see  "Intoxi- 
cating Liquors,"  8  3. 

8  1.    Hotlaa   of  trial  and  praUiniBary 
pvooeedlwa. 

Civ.  Code,  I  364,  applies  to  Issnes  of  fact, 
and  does  not  require  an  issue  of  law  to  be  com- 
pleted 60  days  before  trial.— Hazelwood  v. 
Webster  (liy.)  123. 
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I  2.    Dookets*  Uats,  mmA  fiftlendan. 

Id  a  canae  InTolring  a  question  of  law  only, 
held,  that  no  substantial  riebt  was  prejudiced 
by  ordering  a  cause  to  trial,  when  one  of  ap- 
pellant's attorneys  could  not  be  present. — ^Hax«- 
wood  T.  Webster  (Ky.)  123. 

I  8.   CooTM  Mid  ooHdnet  of  trial  i»  K«n- 
eT»L 

Civ,  Code,  S  SIS.  authorizing  tbe  court  to 
grant  a  Tlev,  authorizes  such  view  in  the  court's 
discretion.— Green's  Adm'r  v.  MaysviUe  &  B. 
S.  B.  Co.  (Ky.)  439. 

In  an  action  against  carriers  for  injuries  to  a 
Bhipment  of  cotton,  remarks  of  court  In  ex- 
cluding certain  testimony  held  error. — Bath  t. 
Houston  ft  T.  0.  By.  Co.  (Tex.  CiT.  App.)  893. 

i  4.   Reoeptloii  of  evldenoe. 

A  motion  to  exclude  all  tbe  testimony  of  a 
witness,  after  objections  and  exceptions  to  Its 
admission,  held  not  to  forfeit  the  right  previ- 
ouBiy  reserved  to  hove  tbe  incompetent  testi- 
mony excluded.— Elliott  t.  Campbelf  (Ky.)  1122. 

The  court,  in  permitting  plaintiff  in  ejectment 
to  introduce  in  evidence,  while  defendant  was 
being  cross-examined,  the  record  of  a  deed  to 
him,  did  not  abuse  its  discretion. — Patton  t. 
Fox  (Mo.  Sup.)  804. 

Though  evidence,  in  an  action  by  a  trustee 
in  liankruptcy,  to  show  his  due  appointment.  Is 
admitted  without  objection,  its  sufficiency  may 
afterwards  be  questioned. — Page  v.  Roberta, 
Johnson  &  Rand  Shoe  Co.  (Mo.  App.)  52. 

Statements  by  a  husband  as  fo  bis  ownership 
of  the  property  in  controversy,  admitted  with- 
out objection,  in  an  action  in  which  his  wife 
filed  an  interpleader,  held  entitled  to  considera- 
tion.—Secrist  V.  Eubank  (Mo.  App.)  315. 

Where  defendants  made  no  application  to  sup- 
ply an  affidavit  of  tbe  testimony  of  an  absent 
witness,  which  became  lost  during  tbe  trial, 
they  couid  not  thereafter  object  that  they  were 
injured  such  loss.— Ghowning  r.  Parker  (Mo. 
App.)  677. 

Statutory  provirion  (article  1298,  Rev.  St 
1895)  relative  to  opening  case  to  admit  further 
testimony  held  directory ;  and,  facts  not  show- 
ing prejudice  from  opening  after  argument,  so 
doing  was  not  error.— Western  Union  Tel.  Oo.  v. 
Roberts  (Tex.  Civ.  App.)  522. 

Sustaining  an  objectlim  to  a  question  wheth- 
er plaintiff  objected  to  an  X-ray  examination 
of  his  wife's  injuries,  for  which  be  sued,  held 
not  error.— Dallas  Consol.  Electric  St  By.  Co. 
V.  Bntherford  (Tex.  Oiv.  App.)  658. 

Permitting  stenographer  to  read  over  testi- 
mony, aud  allowing  witness  to  explain  it,  held 
within  discretion  of  trial  court. — Equitable  Life 
Assur.  Soc.  V.  Maverick  (Tex.  Civ.  App.)  560. 

I  5.    Annueiits  and  oondnot  of  ooniueL 

Railroad^  company  held  not  entitled  to  com- 
plain of  court's  ruling  on  argument  of  opposing 
ronnsel. — International  &  O.  N.  R.  Co.  v.  Mer- 
cer (Tex.  Oiv.  App.)  562. 

I  6.    Taklns  oua  or  qveatlom  from  Surj. 

The  rule  relative  to  direction  of  verdicts 
Ktnted.— St.  Louis,  I.  M.  &  8.  By.  Co.  v.  Neal 
(Ark.)  220. 

In  action  against  a  railroad  for  personal  in- 
juries received  by  plaintiff  in  attempting  to 
cross  defendant's  tracks,  where  the  evidence  is 
couflicting  on  material  issues,  it  is  for  tbe  jury 
to  determine  the  weight  and  effect  thereof. — 
Louisville  &  N.  R.  Co.  v.  Dick  (Ky.)  914. 

On  the  question  as  to  whether  or  not  there 
should  be  a  compulsory  nonsuit,  tbe  evidence 
should  be  considered  in  its  most  favorable  as- 
pect for  the  plaintilT.— Duffy  v.  St  Louis  Transit 
Oo.  (Mo.  App.)  831. 

Whether  plaintiff  in  an  action  for  personal 
injuries  contradicted  hla  testimony  given  on  a 


former  trial  held  question  for  tin  Jun.— Inter- 
national &  Q.  N.  B.  Co.  T.  Ives  (Tex.  Oiv. 
App.)  36. 

Where  the  evidence  In  support  of  iscues  by 
one  having  the  burden  of  proof  thereon  is  so 
slight  that  reasonable  minds  could  not  arrive 
at  different  conclusions  in  reference  thereto, 
there  is  no  mror  in  instructing  a  verdict  for  the 
other  parb[.— W.  T.  Biefcards  &  Co.  t.  J.  H. 
Bemis  ft  Go.  (Tex.  CHr.  App.)  m 

In  an  acticm  for  alleged  overdiarges^  tiw  inb- 
mission  to  the  jury  of  the  reasonablmew  of 
the  charge  for  exchange  held  error.— D.  SoUivan 
&  Co.  V.  Owens  (Tex.  GIt.  App.)  378. 

Inconsistencies  between  tbe  testimony  of  a 
witness  and  that  which  he  gave  in  a  former 
trial  are  matters  exclusively  for  the  Jury  to 
consider.— Galveston,  H.  ft  8.  A.  Ry.  Co.  v. 
Butcbek  (Tex.  Civ.  App.)  740. 

i  7.  butmetiras  to  Jwy^^ProrinM  •£ 
oomrt  mmA  Jwr  as  smmmI. 

An  instruction  held  erroneous,  as  commenting 
on  the  evidence,  and  making  a  matter  too  con- 
spicuous.— Page  v.  Roberts,  Johnson  ft  Band 
Shoe  Co.  (Mo.  App.)  62. 

Instruction  that  the  law  presumed  that  state- 
ments by  plaintiff  against  her  interest  were 
true  heta  properly  refused.— Campbell  t.  City 
of  Stanberry  (Mo.  App.)  292. 

It  is  proper  for  the  court  to  charge  that  the 
jiury,  iu  considering  the  testimony  of  experts, 
should  take  into  consideration  their  ivofesaion- 
al  standing  and  experience. — Cosgrove  t.  Bur- 
ton (Mo.  App.)  667. 

In  an  action  for  personal  injuries,  a  diarse 
held  not  erroneous  aa  instructing  the  Jury  that 
certain  facts  constituted  contributory  negli- 
gence.—WilUams  V.  Ualveston,  H.  ft  8.  A.  Bj. 
Co.  (Tex.  (St.  App.)  45. 

The  court  in  its  charge  baa  tbe  right  to  as- 
sume facts  shown  by  uncontradicted  proof. — 
Valentine  v.  Sweatt  (Tex.  Civ.  App.)  385. 

In  an  action  for  injuries  to  a  switchman,  a 
requested  instruction  held  properly  refused,  as 
on  the  weight  of  erideDce.- Sfissoori.  K.  ft  T. 
Co.  (^Texas  v.  Stinsm  (Tex.  Gtv.  J^) 

In  an  action  for  Injuries  to  a  switchman,  an 

iusti'uction  held  not  error,  as  on  the  weight  of 
evidence,  in  assuming  certain  facts  as  negli- 
gence, causing  the  injury.— Missouri,  K.  ft  T. 
Co.  of  O^xas  T.  StliUKMi  (Tex.  GIt.  .^p.) 

In  an  action  for  injuries  to  a  switdmian.  an 
instruction  held  not  erroneous,  as  assnming  ex- 
istence of  certain  facts  which  caused  hia  In- 
jury.—Missouri,  K.  ft  T.  By.  Oo.  of  Texaa  t. 
Stinson  (Tex.  ClT.  App.)  086. 

In  action  for  injuries  to  street  railway  p>»- 
senger,  held,  on  tbe  evidence,  not  error  to  as- 
sume in  the  charge  that  plalntifl  was  a  paa- 
senger.— Dallas  Rapid  Transit  By.  Oo,  Fajse 

(Tex.  Civ.  App.)  1085.  ^ 

In  action  for  injuries  to  street  r^lway  pas- 
senger, held,  on  the  evidence,  not  error  to  as- 
sume in  the  charge  defendant's  negligence.- 
Dallas  Rapid  Transit  By.  Go.  t.  Payne  (Tex. 
Civ.  App.)  1085.  * 

S  8.   —  If eeessHr  aad  sabJoot-ataMw. 

An  instruction  In  which  the  word  "agent"  is 
used  is  not  erroneous  for  failing  to  define  tile 
word.— Harper  v.  Fidler  (Mo.  App.)  1034. 

In  action  against  carrier  for  damages  to 
cattie,  defendant  Aeld  entitied  to  have  the  issue 
as  to  whether  the  damage  was  dne  to  the  con- 
dition of  the  cattie  presented  In  the  affirmative. 
—Texas  ft  P.  By.  Go.  r.  Dawson  (lax.  GiT. 
2SS. 
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plamtin  may  recover  Md  not  error,  wnen  botn 
Btfite  same  causa  of  action.— Maguire  T>  St. 
Louis  Transit  Co.  (Mo.  App.)  838. 

Id  an  action  for  injuries  to  a  minor,  an  in- 
Btrnction  held  not  objectionable  as  giTiue  undue 
promin«ice  to  the  items  of  plaintuTs  damage. 
— Cameron  Mill  &  SSerator  Co.  t.  Andenon 
<Tex.  Oir.  App.)  8. 

An  instruction  on  contributory  negligence  h«ld 
not  objectionable,  as  misleading,  in  authorizing 
the  jury  to  consider  only  defendant'i  eridence 
on  such  issue.— Cameron  Mill  &  Elevator  Oo. 
Anderson  (Tex.  Civ.  App.)  8. 

In  an  action  against  a  railroad  company  for 
personal  injuries,  failure  of  a  paragraph  of  the 
charge  to  refer  to  contributory  negligence  and 
assumption  of  risk  held  not  misleading,  in  view 
of  other  portions  of  the  charge.— International 
&  O.  N.  R.  Co.     MDIs  (Tex.  Civ.  App.)  IL 

In  an  action  against  a  railroad  company  for 

fersonal  injuries,  charge  held  not  misleading. — 
ntemational  &  6.  N.  R.  Co.  t.  Mills  (Tex. 
Civ.  App.)  11. 

Charge,  in  action  againat  railroad  for  death 
of  a  wisBenger,  as  to  onrden  ofproo^  Aeld  er- 
ror.—Crow  T.  Gltlien!^  By.  Oo.  CAx.  OIt.  App.) 
IS. 

It  Is  Improper  for  the  court  to  single  out  any 
one  fact  in  a  case,  and,  by  too  proinineDtly 
placing  the  same  before  the  jury,  unduly  im- 
press them  with  the  idea  of  its  importance.— 
Misaonri,  K.  ft  T.  Bt.  Oob  of  Texaa  v.  O'Crainor 
(Tex.  OiT.  App.)  874. 

In  an  action  against  street  railway  for  injuries 
to  a  passenger,  held  proper  in  charge  to  single 
out  evidence  relied  on  to  show  contributory 
negligence.— Pellr  t.  Denlson  ft  8.  Ry.  Co.  (Tex, 
Civ.  App.)  642. 

It  was  error  to  give  one  iustmction  that  un- 
contradicted evidence  showed  that  a  certain 
transfer  was  for  a  valuable  consideration,  and 
another  instruction  that  the  question  as  to 
whether  a  valuable  consideration  was  given 
was  for  the  jury. — Biddy  v.  Bosley  (Tex.  Civ. 
App.)  666. 

{  10.    AppUoablUty  tn  pleadlnss  ud 

erldenoo. 

It  is  error  to  give  Instmctions  having  no  foun- 
dation in  the  evidence.— Center  Creek  Hin.  Co. 
V.  Frankenstein  (Mo.  Sop.)  785. 

Charge  lelatiiMr  te  setoff  claimed  by  defend- 
ant in  an  action  to  enfDree  a  mechanic's  lien 
Add  oioueoua,  as  not  supported  by  the  OTi- 
dence.— Trippensee  t.  Brann  (Ho.  App.)  674. 

In  an  action  against  a  carrier  for  damages 
-to  goods,  in  which  the  consignor  was  impleaded, 
an  instruction  making  the  consignor  liable,  if 
the  goods  were  damaged  before  they  reached 
the  carrier,  held  not  error.- Cudahy  Packing 
Co.  V.  Dorsey  (Tex.  Civ.  App.)  20. 

Charge  htid  not  objectionable,  under  the  evi- 
dence. In  not  confining  jury's  consideration  to 
bole  in  sidewalk  described  in  petition  as  the 
one  in  which  plaintiff  was  injured.— City  of 
San  Antonio  v.  Talerico  (Tex.  <3iv.  App.)  28. 

Charge  based  on  sopposition  that  place  where 
one  was  injnred  was  not  a  regular  crossing  for 
foot  pasemgers  held  properly  refused,  in  view 
of  the  evidence.— City  of  San  Antonio  v.  Tal- 
erico  (Tex.  Civ.  App.)  28. 

No  error  can  be  predicated  on  the  refusal  of 
a  cliarge  not  supported  by  evidence  in  the  rec- 
ord.—Miasonri.  K.  ft  T.  Ry.  Oo.  of  Texas  v. 
O'Connor  (Tex.  OIv.  App.)  374. 

Oliarge,  in  action  against  a  carrier  for  injaries 
reason  of  negllgenoe  in  provldiof  an  over- 
crowdedi  unllghted,  and  filthy  coach,  ktU  prop- 


§  11>  ^—  Requests  or  prayers. 

There  is  no  error  in  refusing  instroctlons  cov- 
ered by  other  ones  given.— Baxter  v.  St.  Lools 
Transit  Co.  (Mo.  App.)  70 ;  Pecos  &  N.  T.  By. 
Co.  V.  Bowman  (Tex.  Civ.  App.)  22 ;  Missoori. 
K.  ft^T.  Ry.  Ool  of  Texas  v.  Stfnson  (Tex.  Oiv. 
App.)  968. 

Instructions  embraced  in  those  given  by  the 
court  in  language  wholly  free  from  error  or 
ambiguity  were  properly  refused.— City  of 
Richmond  v.  Martin  (Ky.)  219. 

In  an  action  for  injuries  to  a  minor,  an  in- 
struction precluding  recovery  for  loss  of  time 
and  services  during  minority  held  properly  re- 
fused.—Cameron  ftfill  &  Elevator  Go.  v.  Ander- 
son (Tex.  Civ,  App.)  8. 

Reaaeated  charge  A«M  covered  by  charge  kIt- 
en,  that  persons  udng  sidewalks  are  bound  to 
use  ordinary  care,  and  cannot  recover  tor  injt>- 
ries  if  th^  do  not.— City  of  San  Antonio  t. 
Talerico  (Tex.  Civ.  App.)  28. 

Plaintifl  could  not,  on  appeal,  complain  of  a 
charge  autboridng  a  recovery  only  on  proof  of 
all  uie  acts  of  negligence  alleged  in  his  peti- 
tion, in  the  absence  of  any  request  for  addi- 
tional Instructions. — Williams  v.  Qalveston,  H. 
&  S.  A.  By.  Co.  (Tex.  Civ.  App.)  45. 

A  party,  withdrawing  a  requested  instruction 
to  correct  an  omission  la  the  charge,  held  to  be 
treated  as  not  having  reguested  the  instmetion. 
— Keas  T.  Gordy  (Tex.  OIt.  App.)  386. 

A  party  dedfjng  correction  of  the  chai^  be- 
cause of  an  omisBion  which  does  not  coratitnte 
positive  error,  should  prepare  and  request  an 
instruction  for  that  purpose.— Keas  t.  Chirdy 
(Tex.  Civ.  App.)  386. 

A  ebarsB  that,  In  operating  trains,  ordinary 
care  shomd  be  need  to  avoid  injuring  persons 
on  the  track,  held  to  apply  to  all  persons,  and 
to  render  unnecessary  its  repetition  in  a  apecial 
charge  defining  trespassers  and  licensees. — Smith 
V.  International  ft  0.  N.  R.  Co.  (Tex.  Oiv.  App.) 
556. 

That  failure  to  charge  on  a  sobject  may  be 
complained  of,  a  charge  must  have  been  re- 

i nested.— Texas  Ootton  Products  Co.  v.  Denny 
troB.  (Tex.  Civ.  App.)  557. 

In  an  action  for  injuries  to  a  servant,  a  re- 
quested instruction  held  sufficient  to  call  the 
court's  attention  to  an  issue  on  which  it  had 
omitted  to  chane.— Houston  &  T.  C.  H.  Co.  v. 
Turner  (Tex.  Or.  App.)  712. 

Where,  after  defendant's  requests  to  diarge 
were  refused,  th^  were  handed  to  the  clerk 
with  directions  to  file  the  same,  they  therelq' 
became  court  papers,  subject  to  plaintiff's  In- 
spection.— Houston  ft  T.  G.  B,  Co.  t.  Tamer 
CTex.  Civ  App.)  712. 

Plaintiff  held  not  entitled  to  object  to  the  con- 
sideration of  defendant's  requests  on  appeal,  by 
reason  of  defendant's  refusal  to  permit  exam- 
ination of  the  same  before  they  were  filed. — 
Houston  &  T.  0.  R.  C!o.  v.  Turner  (Tex.  Civ. 
App.)  712. 

Requested  iDStmction  in  action  against  con- 
necting carriers  for  injuiy  to  stUpment  of  live 
stock,  relative  to  several  liability,  Aeld  properly 
refused.  In  view  of  instructions  given.— Texas  & 
P.  Ry.  Co.  V.  MurUahaw  (Tex,  Civ.  App.)  953. 

Where  plaintiff  pleaded  defendant's  negligence 
on  two  theories,  and  the  court  submitted  the 
case  on  one  only,  plaintiff  could  not  complain, 
in  the  absence  of  a  request  by  him  for  the 
submission  of  the  other.— Stewart  v.  Galveston. 
H.  &  S.  A.  By.  Co.  (Tex.  Civ.  App.)  979. 

(12.  ^—  Gonstmotlon  and  operatloii. 

Instruction  that,  it  street  car  company  fail- 
ed to  use  utmost  caret  It  is  liable*  mm  not  or- 
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roneous,  in  not  regniriiis  care  by  passenger  In- 
ured.—Louisville  By.  Co.  r.  Meslemery  (Ky.) 

An  instruction  undertaking  to  cover  the  en- 
tire case,  but  omitting  special  defenses,  is  not 
error,  where  such  defenses  are  fully  presented 
In  aubBflquent  instructions.— Mathew  t.  Wa- 
bash B.  Go.  (Mo.  App.)  271. 

Instruction  that  one,  in  crossing  street,  had 
right  to  assume  it  was  in  "aate  condition," 
Md  proper. — Campbell  v.  City  ot  Stanberry 
(Mo.  App.)  292. 

Instruction  on  negligeuoe  of  city  held  not 
erroneous  in  failing  to  submit  issue  of  contrib- 
utory negligence,  when  otherwise  submitted.— 
Campbell  t.  City  of  Stanberry  (Mo.  App.)  292. 

In  an  action  against  dty  for  injuries  result- 
ing from  icy  sidewalk,  erroneous  instruction 
held  cured  by  anotber^^ulnlan  T.  Kansas  Oity 
(Mo.  App.)  660. 

In  an  action  for  Injuries  in  a  collision  with  a 
street  car,  it  was  itnmaterial  that  one  instruc- 
tion ignored  the  issue  of  contributory  negligence. 
— Hanbeide  8t  Louis  Transit  Go.  (Mo.  App.) 
82U. 

If  tlie  instructions  given  for  both  parties  fairly 
state  the  law,  and  the  omissions  in  those  of 
plaintiff  are  supplied  in  those  of  defendanti  they 
are  not  subject  to  objections.— Weston  T.  Lacka- 
wanna Min.  Co.  (Mo.  App.)  1044. 

S  13.  Ovstodr,  eoBdnott  Mid  delllMrmtlims 
of  Jut. 

Under  Rev.  St.  1899,  S  748,  instructions  may, 
under  proper  conditions,  be  given  after  the  jury 
has  retired. — Page  t.  Roberts,  Jt^mson  &  Rand 
Shoe  Co.  (Mo.  App.)  52. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Attachment,"  t  2. 

TROVER  AND  CONVERSION. 

Joinder  of  actira  for  conversion  of  mortgaged 
^ods  with  suit  for  foreclosure,  see  "Action," 

Wrongful  conversion  ot  goods  by  carrier,  see 
"Carriers,"  8  2. 

TRUSTS. 

Charitable  trusts,  see  ''Charities'." 

Conveyances  In  trust  for  creditors,  see  "As- 
sigumenta  Cor  Benefit  of  Creditors. ' 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

Validity  of  as  affected  by  restraint  oo  aliena- 
tion, see  "Perpetuities." 

I  1.   Greatloii,  ezistenoe,  and  validity. 

Certain  lands  held  not  to  have  been  burdened 
with  any  trust.—Siiell  v.  Payne  (Ky.)  885. 

Resulting  trust  held  capable  of  being  estab- 
lished by  parol.— Row  v.  Johnston  (Ky.)  906. 

A  certain  contract  held  a  mere  personal  obli- 
gation, and  not  to  hare  created  a  trust.— Doh- 
men  v.  Schlief  (Mo.  Sup.)  709. 

In  proportion  as  a  husband's  money  is  uned 
for  the  purchase  of  property  by  his  wife  in  her 
own  name,  she  holds  Kame  in  trust  for  him,  and 
it  may  be  subjected  to  a  judgment  airainst  him. 
— Wolfsberger  t.  Mort  (Mo.  App.)  817. 

Parol  evidence  held  inadmissible  to  show  that 
a  deed  absolute  in  form  was  intended  to  create 

II  trust.— Boyd  v.  Boyd  (Tex.  Civ.  App.)  SO. 

S  2.   BCanaEeineiit  aad  disposal  of  traat 

property. 

A  trust  deed  field  to  authorize  the  trustees  to 
mortgage  the  property  to  raise  mmiey  to  pay 
liens  thereon. — Walter  t.  Brugger  (Ky.)  418. 


Ky.  St.  lOOS,  i  2356,  A«Id  DOt  to  preclude  t 

trustee  from  mortgaging  the  property  under  a 
power  in  the  deed  without  complying  with  such 
section. — Walter  v.  Brugger  (Ky.)  419. 

The  mortgagee  of  land  mortgaged  to  her  by 
a  trustee  under  a  deed  of  trust  held  not  re- 
quired to  see  to  the  applicatiwi  of  the  fond 
loaned,  nuder  Ky.  St.  1903.  I  4846L— Walter 
V.  Brugger  (Ky.)  419. 

8  3.   Eatablishamt  «ad  «af«M«Mst  af 

triut* 

Petition  in  action  for  specific  pertormance  ot 
contract  to  leave  property  by  will  at  death  tcM 
insuffioieut  to  show  a  trust  for  the  benefit  of 
plaintiff  in  testator's  interest  in  commnuity 
property  devised  by  the  tesutor  to  his  widow. 
—Jordan  v.  Abney  (Tex.  Sup.)  486. 

TURNPIKES  AND  TOLL  ROADS. 

Jurisdiction  of  county  court  to  detomine  aban- 
donment of  road,  see  "Court*,"  {  3. 

8  1<  EstabHshment,  ooiutnetltni,  aad 
maijitejiaiioo. 
Plea  of  no  consideration,  in  action  by  turn- 
pike company  against  county  on  agreement  to 
purchase  road,  held  not  to  shift  burden  of  prov- 
mg  consideration  from  plaintiff. — Bardstown  tc 
L.  Turnpike  Co.  v.  Nelson  County  (Ky.)  851. 

Proposition  by  fiscal  court  of  county  for  pni^ 
chase  of  turnpike  held  accepted  by  company.— 
Bardstown  &  L.  Turnpike  Co.  ▼.  Nelson  County 
(Ky.)  851. 

Turning  over  a  turnpike  to  County  under  con- 
tract of  purchase  held  not  an  abandonment 
thereof,  under  Ky.  St.  1903,  S  4732.— Bardstown 
&  L.  Turnpike  Co.  v.  Nelson  CVinnty  (Ky.l  851. 

Under  Ky.  St.  1908,  8  4748b.  snbsec.  13.  cer- 
tain evidence  as  to  market  value  of  turnpike 
and  turnpike  company's  stock  held  inadmissible, 
in  company^s  action  for  value  of  road  against 
county,  under  contract  of  purchase.— Bardmowu 
&  L.  Turnpike  Co.  v.  Nelson  County  (Ky.)  851. 

The  market  value  of  a  turnpike  is  not  a  cri- 
terion of  the  actual  value,  which  is  the  measure 
of  the  company's  recovery  in  an  action  BeHiD^t 
a  county  under  its  contract  for  the  purrha-<e 
thereof.— Bardstown  &  Lb  Turnpike  Co.  t.  Nel- 
son County  (Ky.)  851. 

In  an  action  against  a  county  on  Its  contract 
to  purchase  a  turnpike,  an  instruction  that  a 
vote  In  the  county  only  authorized  it  to  obtain 
the  road  by  gift,  lease,  purchase,  or  contra<t. 
for  the  purpose  of  making  the  road  free,  is  ir- 
relevant.- Bardstown  &  L.  Turnpike  Co.  T.  Nel- 
son County  (Ky.)  851. 

Instruction  In  turnpike  company's  action 
against  county  on  contract  for  purchaKe  of  it* 
road,  permitting  finding  that  the  road  had  no 
value,  held  error. — Bardstown  &  L.  TnraiHke 
Co.  T.  Nelson  County  (Ky.)  851. 

ULTRA  VIRES. 

Affecting  validity  of  municipal  ordinances,  see 

"Municipal  Corporations,"  8  8. 
In  insurance  contract,  see  "Insurance**  |  14. 

UNDUE  INFLUENCE.  . 

Procuring  making  of  will,  see  "Wills,"  |  2. 

UNITED  STATES. 

Courts,  see  "Remova)  of  Oauses." 

UNLAWFUL  DETAINER. 

See  "Fnreible  Entry  and  Detainer." 
Power  of  purchaser  under  deed  of  trust  to 
maintain,  see  "Mortgages,"  |  6. 
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%     1.    UanrloiiJi   oontraet*   and  truuao- 
tlona. 

"Where  a  note  bears  all  the  iaterest  the  law 
allows,  an  afrreement  for  payment  of  a  bonus 
fox-  forbearance  ia  uaarione.— Missonii  Real  Ba- 
t^mv  Syndicate  t.  Stms  (Mo.  Sap.)  1006. 

X^efeoae  of  oaury  |g  personal  to  the  debtor 
and  his  privies,  and  cannot  be  set  up  by  the 
creditor.— HisBonri  Real  Estate  indicate  t. 
Sizns  (Ho.  Sup.)  1006. 

VACATION. 

Vacating  particular  proceedings. 

See  "Execution,"  §  1;  "Judgment,"  58  1> 
l^^oreclosure  sale,  see  "Mortgages,"  |  7. 
Judgment  of  justice,  see  "Justices  of  the 

Peace,"  8  2. 
Orders,  see  "Motions." 
^ale  on  execution,  see  "Execution,"  8  2. 

VALUE, 

ESvidence  aa  to  value,  see  "Evidence,"  8  4. 

limits  of  jurisdiction,  see  "AMieal  and  Er- 
ror." 8  2;  "CourtB,"  f8  3,  4;  '^Tustices  of  the 
Peace,"  8  3. 

VENDOR  AND  PURCHASER. 

Bee  "Sales." 

Bona  fide  purchasers  of  invalid  vendor's  lien 

notes,  see  "Bills  and  Notes,"  {  2. 
Jurisdiction  of  county  court  of  actimi  to  ncavtr 

purchase  money,  see  "Oonrts,"  8  8- 
Purchasers  at  foreclosure  sale,  see  '*Mortga- 

ges."  8  7. 

Purchasers  at  aale  on  execution,  see  "Execu- 
tion," 8  2. 

Purchasers  at  tax  sale,  see  "Taxation,"  8  10. 
Purchasers  of  mortgaged  property,  see  "Mort- 
gages," S  6. 

Kcquirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  S  2. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

i  1.    ReqiUsites  and  Talldlty  of  contract. 

Ky.  St.  S  2341.  providing  that  any  interest  in 
real  entate  may  be  disposed  of  by  deed  or  will, 
authorizes  the  conveyance  of  executory  devises, 
— Stallcup  V.  Cronley's  Trustee  (Ky.)  441. 

I  8.    Perfomanoe  of  contract. 

Id  a  suit  to  obtain  the  release  of  a  vendor's 
Hen.  evidence  held  to  show  that  the  price  of  the 
land  bad  been  paid.--Barbour  t.  Hnber's  Ex'r 

(Ky.)  869. 

8  3.    Rigbta  and  liabUities  of  parties. 

A  title  bond  gives  the  vendee  equitable  title 
to  the  land;  and,  he  having  conveyed  the  land 
by  deed  recorded  during  the  vendor's  life,  con- 
structive notice  thereof  is  given  purcbasers  from 
the  vendor's  heirs. — Lewis  t.  Siiemore  (Ky.) 
122. 

Purchaser  of  interest  of  deceased  grantee 
Md  put  on  inquiry  from  records  as  to  whether 
decedent  had  made  a  will. — Dalmazzo  v.  Sim- 
mons (Ky.)  179. 

Recital  in  a  deed  held  sufficient  to  pat  one 

Enrchfising  from  the  grantee's  husband  after 
pr  death  on  inquiry  as  to  whether  the  land 
was  her  separate  property.— O'Mahoney  v.  Flan- 
agan (Tex.  dv.  App.)  245. 

Defendant  held  not  charged  with  notice  of  an 
unrecorded  conveyance  of  a  part  of  a  tract  of 
land  by  deeds  in  defendant's  chain  of  title  con- 


to  recover  against  the  holder  of  a  prmr  legal 
title  thereto,  the  evidence  must  show  that  the 
prior  deed  of  patent  was  not  registered,  and 
that  the  junior  purchaser  was  without  notice 
of  the  prior  titie.—Keachele  v.  Henderson  (Tex. 
GiT.  App.)  1082. 

Evidence  in  an  action  of  trespass  to  try  title 
examined,  and  held  insufficient  to  show  that 
plaintiff's  ancestor  was  without  notice  of  a  prior 
appropriation  of  the  land  in  controversy  at  the 
tune  it  was  patented  to  him.— Keachele  t.  Hen- 
derson (Tex.  Civ.  App.)  1082. 

I  4>  BemadiM  of  Tandor. 

One  holding  vendor's  lien  hOd  estopped  from 
enforcing  it  against  subsequent  purchaser  for 
any  greater  amount  than  is  unpaid  on  the  last 
purchase.— North  v.  Rogers  (Ky.)  165. 

The  purchaser  at  decretal  sale  having  paid 
nothing,  and  bought  at  an  inadequate  price. 
hfld  not  entitled  to  prevent  a  new  trial.— Gill 
T.  Fogate  (Kj.)  188. 

Facts  held  to  show  a  purchase  of  laud  tree  of 
pmir  debts  against  It.— Fellows  t.  King  (Ky.) 

Purchaser's  discovery  of  defect  in  title  held 
not  to  prevent  maturity  of  second  purchase- 
money  note,  on  account  of  prior  default  in  pay- 
ment of  the  first  note.— McLean  T.  Connerton 
(Tex.  Civ.  App.)  238. 

In  action  on  purchase-money  notes  and  to 
foreclose  vendor's  lien,  judgment  on  notes,  with 
stay  of  execution  and  order  of  sale,  held  to 
Bofliciently  protect  purchaser's  rights  on  dis- 
covery of  defect  in  title.— McLean  t.  Conner- 
ton  (Tex.  OIt.  App.)  238. 

VENUE. 

Of  action  against  carrier  of  live  stock,  see  "Car- 
riers," g  3. 

Of  action  for  injuries  to  employe,  see  "Master 

aud  Servant,"  §  8. 
Of  criminal  prosecutions,  see  "Criminal  Law," 

8  4. 

I  1*   Nat«ro  or  siibjeot  of  action. 

Plea  of  privilege  to  be  sued  in  county  of  de- 
I  (endant's  domicile  held  unavailing,  under  Rev. 
St.  1895,  art.  1194,  when  brought  in  county 
where  contract  was  to  be  performed. — Calleu- 
der.  Holder  &  Co.  v.  Short  (Tex.  Civ.  App.) 
366. 

VERDICT. 

Directing  verdict  In  civil  actions,  see  "Trial," 
8  0. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  12. 

In  proceedings  for  removal  of  officer,  see  "Offi- 
cers," 8  1. 

Interest  on,  see  "Interest,"  8  1. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error.'^  S  20;  "Criminal  Law,"  8  22. 

VERIFICATION. 

Of  claim  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  8  4. 
Of  pleading,  see  "Pleading,"  8  4. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  8 

VIEW. 

By  jury  in  civil  actions,  see  "Trial,"  |  8> 
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VILLAGES. 

See  "Municipal  Oorporations.** 

VOIR  DIRE. 

Bxamlnation  of  Teniremen,  see  "Jury,"  |  ^ 

VOTERS. 

See  "Eiecttone.** 

WAGERS. 

See  ^'Oamlnc,"  1 1. 

WAIVER. 

See  "Estopp^." 

Br  agent  of  rigbtfl  of  prindpal.  Bee  **Principal 

and  Agent,"  f  3. 

o&JecHone  to  particular  aote  or  prooeedin(fs. 

See  "Appearance";  "Criminal  Law,"  {  12;  "Pap- 
tiea,"  S  2;  "Pleading,"  §  8. 

ifirror  waived  in  appellate  court,  see  "Appeal 
and  Error,"  S  10. 

Time  for  filing  bill  of  exceptions,  see  "Excep- 
tions, BUI  of,"  {  2. 

Of  rights  or  nmwdfefc 

Exemption  of  homestead,  see  "Homestead,"  1 4. 
X^udlord'a  lien,  see  "Landlord  and  Tenant," 
8  4. 

Medical  examination  and  formal  application  of 
applicant  for  fraternal  insurance,  see  "Insur- 
aoce,"  i  14. 

Proof  of  loss  insured  against,  see  "Insurance,** 

it  11, 12. 

Right  to  appeal,  see  "Appeal  and  Error,"  |  3. 
R&bt  to  forfeit  insurance,  see  "Insiirmnce,"  H 

WARDS. 

See  '*GnardIan  and  Ward.** 

WARRANT. 

Mandamus  to  compel  issuance^  see  "Manda- 
muB,"  I  L 

WARRANTY. 

By  Insured,  see  "Inaurance,"  fi  7. 

On  sale  of  goods,  see  "Sales,"  88  6,  8. 

WATERS  AND  WATER  COURSES. 

See  "Drains";  "Lereee." 

I  1.  Arttflelml   poada,   reaerrolTa,  And 
ehaiuiels,  awsu,  and  flowace* 

In  acti<m  for  damages,  resulting  from  con- 
struction of  embankment  across  creek  bottom, 
response  of  court  Co  question  of  jury  a»  to  as- 
sessment of  damages  held  not  open  to  objection 
of  binding  Jury  by  plaiutifTs  evidraee  regard- 
less of  tbeir  judgment  tbereon.— San  Antonio  & 
A.  P.  By.  Oo.  r.  Taroham  (Tax.  Civ.  App.) 
1086. 

8  2.  Pnblle  water  Knpply. 

Consumer  of  water  held  not  entitled  to  com- 
pel water  company  to  furnish  water  through 
one  meter  for  a  number  of  buildings,  in  viola- 
tion of  its  regulations.— Specht  t>  Louisville 
Water  Co.  (Ky.)  142. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  "Municipal  Cor- 
porations,*' ji  7,  a 


WEAPONS. 

Comments  of  judge  on  evidence  in  proeeoatioc 
for  carrying,  see  "Criminal  Law,"  f  12. 

One  who  Is  in  imminent  danger  at  a  pisee 
where  there  are  no  officers  of  the  law  is  not 

Euilty  of  violating  the  law  beoiuse  be  annB 
imself  with  a  piatol  in  preference  to  witb- 
drewing  from  the  Ticini^  ot  the  danger.— Cnn- 
ningham  t.  State         Cp.  App.)  03a 

Owner  of  pistol  held  not  guilty  of  Tiolatiag 
law  against  carrying  pistols. — Bields  T.  State 

(Tex.  Or.  App.)  932. 

Evidence  of  conversattons,  preceding  the  dia- 
cover;  that  the  accused  was  carrying  a  pisMI. 
AsM  inmiaterial.— Mmnford  T,  State  (Tex.  Cr. 
App.)  10(18. 


WIDOWS. 


Down,  see  "Dower," 


WILLS. 


*Execatots 


See  "Descent  and  Distribution**; 
and  Administrators." 

Appointment  of  guardian  ad  litem  in  will  coo- 
teat,  see  "Infanta,"  8  2. 

Charitable  l)eqnests  and  derises,  see  "Chari- 
ties." 

Construction   and  execution   of  tmsts,  see 

••Trusts." 

Evidence  as  to  admissions  In  will  contest,  see 

"Evidence,"  J  6. 
Forgery,  see  "Forgery." 

Orouuds  for  review  in  will  contest,  see  "Appeal 

and  Error,"  (  22. 
I  Restrictions  on  perpetnitkit  see  "Perpetoi- 
ties." 

Specific  performance  of  contract  to  deria^  sse 
"Specific  Performance,"  |  L 

I  1.   Oontraots  to  deTlae  or  bequMtk. 

A  contract  between  two  persons,  upon  a  Tsln- 
able  consideration,  that  one  will,  at  his  death, 
leave  property  to  the  other,  is  enforeeaUe.— 
Jordan  v.  Abney  (Tex.  Sop.)  488. 

S  2.    Requisites  «nd  vaUdlty. 

Where  undue  influence,  inducing  the  disinher- 
itance ot  two  of  testator's  sons,  permeated  two 
wills  executed  by  him,  the  fact  that  such  in- 
fluence was  exerted  at  a  period  remote  from  the 
execution  of  the  second  will  was  immatertoL 
—Powers'  Bx'r  v.  Powers  (Ky.)  152. 

Where  It  was  claimed  that  a  will  was  the 
result  of  undue  influence  exercised  ova  toKator 
by  his  wife,  statements  by  testator  toiding  to 
show  such  influence  held  admisdUa. — Powers" 
Ei'r  V.  Powers  (Ky.)  152. 

A  will  cannot  be  set  aside  for  fraud  and  un- 
due influence,  unless  such  fraudulent  conduct 
was  exercised  hr  the  other  beneficiaries.— Wets 
7.  Schneider  (Tex.  OIt.  App.)  3&4. 

Evidence  AeM  insufficient  to  warrant  a  find- 
ing settitur  aside  a  will  for  alleged  undue  in- 
flueuce.— Wetz  v.  Schneider  (Tex.  Civ.  App.) 
394. 

S  8*  FrobAta,  estabUalunnti  aad  aamal- 
meat. 

The  acceptance  of  legacies  Md  to  estop  the 
legatee  from  contesting  the  will.— Stone  t.  Cook 
(Mo.  Sup.)  801. 

In  the  petition  of  a  legatee  contesting  a  wiU. 
an  allegation  of  a  willingness  to  pay  Into  court 
the  amount  received,  or  to  have  it  deducted  froa 
her  share  of  the  estate,  if  successful,  Md  not  to 
bring  her  witliin  the  rule  entitling  her  to  cob* 
test— Stone  v.  Cook  (Mo.  Sup.)  801. 

Proceedings  to  contest  a  will  held  to  UM  wltlk* 
in  the  rule  denying  the  ri^  to  contest  wbm 
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The  daly  antbeoticated  record  of  a  forelfni 
will  afForas  no  preeamptioo  that  it  waa  duly 
proTed.  ao  aa  to  diapense  with  proof  of  Bach 
fact  in  support  of  a  title  to  land  depending 
thereon.— Penderson  v.  Missouri  Tie  &  Tim- 
ber Co.  (Mo.  App.)  810. 

Rev.  St.  1889.  jl§  4634.  4635,  held  to  expresa- 
ly  reqaire  proof  of  the  probate  of  a  foreign  will, 
in  order  to  prove  a  tranater  of  title  therebr-— 
Fenderson  t.  Miaaonri  Tie  ft  ^Hmher  Co.  (Mo. 
App.)  819. 

Where,  in  a  will  contest,  the  preponderance 
of  evidence  was  against  a  judgment  invalidat- 
ing the  will,  the  Court  of  Civil  Appeals  will 
reverse  and  remand  the  cause. — Wets  Schnei- 
der (Tel.  Civ.  App.)  394. 

§  4.  Conatraotloii* 

A  will  construed,  and  AeM  to  convey  a  fee 
in  land  to  a  son.— Hazel  wood  t.  Webster  (Ky.) 
128. 

Will  construed,  and  Arid,  that  the  children  of 
testator  did  not  take  an  indefeasible  fee  on  the 
death  of  tbe  life  tenant,  but  a  contingent  re- 
mainder for  life,  with  remainder  In  fee  to  their 
children.— Jabine  v.  Sawyer  (Ky.)  140. 

Under  Ey.  St.  1903,  i  2342,  will  held  to  vest 
a  fee  simple  in  remainder  in  certain  devisees, 
except  in  case  of  their  death  prior  to  death  of 
testator.— Dalmazzo  v.  Simmons  (Ky.)  179. 

Remainder  interest  held  to  have  vested  in 
plaintiffs  under  will  duly  probated,  as  required 
by  Ky.  St.  1003,  (  4849,  which  was  not  de- 
vested by  partition  salt  to  which  they  were 
not  parties,  or  by  conveyance  by  life  tenant.— 
Dalmazzo  v.  Simmons  (Ky.)  1T9. 

Will  construed,  and  held  to  vest  in  testator's 
children,  on  arriving  at  maturity,' a  fee  simple, 
which  was  not  limited  by  sabsequent  clause 

Srovidins  for  distribution  in  event  of  diildren's 
eath.— Kephart  v.  Hieatt  (Ky.)  425. 

Olansea  in  will  construed,  and  held  not  invalid 
as  repugnant— Smith  v.  Isaacs  (Ky.)  434. 

A  will  constraed,  and  held  to  give  the  widow 
one-eighth  of  tbe  estate,  less  the  amount  due 
her  under  an  antenuptial  contract.— Dowel!  v. 
Workman  (Ky.)  857. 

Under  Ky.  St.  1003,  %  2342,  will  held  to  vest 
defeasible  fee,  which  had  become  abaolute  in 
teatator'a  aon.— McAdama  &  Morford  t.  Nor- 
ton's Asrignee  (KyO  880. 

A  devise  to  time  of  testator's  amu  of  'tbe  un- 
divided one-third  In  all  my  real  estate"  held  to 
be  a  devise  of  an  nndivided  one-third  to  each  of 
the  eoiu.— Meiners     Meiners  (Mo.  Sup.)  79S. 

f  8,    Blckta  ud  UmUUttea  of  dvrlaeea 
ud  le^teoj. 

A  deviaee'a  voluntary  conveyance  of  land  de- 
vised to  him  is  no  bar  to  the  prosecution  of  an 
action  to  snbject  tbe  land  to  a  claim  against 
the  testator.— Bearing  v.  Moran  (Ky.)  217. 

Under  testator's  will,  his  widow  held  entitled 
to  rents  of  the  homestead,  though  she  had  aban- 
doned it  as  a  place  of  residence. — Mayer  v. 
Mayer  (Ky.)  883. 

A  devisee  under  a  will  has  no  standing  In  eq- 
uity to  have  set  aside  a  fraudulent  conveyance 
of  testator. — Davidson  v.  Dockery  (Mo.  Sup.) 
(124. 

WITHDRAWAL 

Of  reaueata  for  inatnictiMia,  see  "Trial,"  |  11. 


See  "DepoeltionB";  "Bvidencev" 

Abaence  of,  as  ground  for  contlnnance,  sea 

"Criminal  Law.»  |  11. 
CrediWlity  of,  as  question  for  jury,  see  "Trial," 

5  6. 

Experts,  see  "Evidence,"  fi  11. 
Impeachment  of  dying  declaration,  aee  "Homi- 
cide," S  4. 

InstructicHi  aa  to  credibility  of,  see  "TtiaX," 
§  T. 

Opinions,  see  "Bvidence,"  I  11. 
Perjury,  see  "Perjury." 

Testinumy  of  accomplices,  see  "Criminal  Law," 
«6. 

I  1.  Oompeteitoy. 

Under  the  express  provislona  of  Code,  {  606, 
one  cannot  testify  for  himself  as  to  transac- 
tions with  a  decedent.— United  Loan  &  Deposit 
Bank  of  Campbellsburg  v.  Bitzer  (Ky.)  183. 

Uuder  Civ.  Code  Prac.  {  606,  subsec  2,  testi- 
mony of  bank  cashier  ■held  admlsaiUe  in  action 
by  bank'a  assignee  against  deoedenfs  estate. — 
IvTon's  Ex'x  v.  Logan  County  Bank'a  Aaaignee 
(Ky.)  454. 

In  an  action  on  a  note  by  the  payee's  adndn- 
istratrlx,  admissibility  of  testimony  of  defend- 
ant as  to  unindorsed  credits  under  Code,  i  606, 
relating  to  proof  of  transaeticnia  with  a  de- 
cedent, determined.— Carpenter  v.  Bice's  Adm'x 
(Ky.)  458. 

In  homicide,  testimony  as  to  reputation  of  de- 
ceased held  properly  excluded  for  insufflciency 
of  witneaa'  acquaintance  with  the  subject- 
Dean  v.  Commonwealth  (Ky.)  1112. 

Defendant  heU  incompetent  to  teatify,  under 
Civ.  Code  Prac.  I  600.  subsec  2.  aa  to  con- 
versation had  with  deceased  grantor  in  plain- 
tifTa  ab8ence.--SUiott  v.  Campbell  (Ky.)  1122. 

A  wife  held  competent  to  make  an  affidavit 
supporting  information  for  abandonment — State 
V.  Bean  (Mo.  App.)  640. 

Under  Kev.  St  1809,  S  4656.  cl.  8.  wife,  in 
writing  letters  for  husband,  heid  not  nls  agent, 
so  as  to  authorize  her  to  twtffy  to  trausactlona 
between  him  and  another.— First  Nat  Baiik  T. 
Wright  (Mo.  App.)  686. 

A  witness,  not  Interested  in  a  suit  against  an 
administrator,  held  competent  to  testify  to 
transactions  with  the  diecedent.  —  Dawson  T, 
Womblea  (Mo.  App.)  823. 

The  competency  as  a  witness  of  prosecutrix, 
on  account  of  her  youth  and  lack  of  mtelligence, 
is  a  matter  within  the  sound  discretion  of  the 
trial  judge.— Ham  v.  State  (Tez.  Cr.  App.)  029. 

A  husband,  who  had  married  a  second  time 
and  conveyed  to  his  second  wife  community 
property  of  the  first  marriage,  might  testi^ 
that,  i>rior  to  the  conveyance,  he  told  her  about 
the  existence  and  interest  of  the  children  of  the 
first  marriage.— Eddy  v.  Bosley  (Tex.  Civ.  App.) 
56S. 

Requiring  one  to  testis  over  objection  tliat 

evidence  is  incriminating  held  not  ground  for 
reversal,  the  other  evidence  leaving  no  doubt 
as  to  the  facta.- Furth  v.  SUte  (Ark.)  759. 

Conviction  of  rape  held  not  reversible  for 
leading  questions  asked  of  prosecutrix. — Ham  v. 

State  (Tex.  Cr.  App.)  820. 

Under  Bill  of  Rights,  art  1,  S  10.  one  who 
had  been  arrested  on  warrant  authorized  by 
Act  March  10,  1903,  and,  while  held  in  custody, 
summoned  as  a  witness,  under  Code  Cr.  Proc. 
art.  Oil,  held  not  guilty  of  a  contempt  in  re- 
fusing to  be  BWMib— Bs  parte  Banli  (Tex.  O. 
App.)  1078. 
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